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To the Right Honourable 

Sir BVLSTRODE WHITLOCK 
• 

K N I G H T· 
Right Honourable, 

HER E is no defire more natural, than that of 
linowledge; we attempt all ways to hring liS to it, 
the dfjire of it being the end (Jnd aim of all Stu
dies, in any Sciencewhatfcever-; and for the bet
ter gu/dirg of our Knowledge aright, a learned 

Father, treating de SCi~!1tla::. obfervelb, the dejirous, of l(nowledge 
to b.e fivefold, two (1 wbich only are commendable.' "A firfl fOr,t 
are thofe that de/ire Knowledge, eo fine tantulll, lit (cianr, & 
hxc efl: turpis curioGtas.. A fecond (ort are thofe that deJire 
Knowledge, to fine taptum, ut fciantur iRfi, & hxc eft turpis' 
vanitas. A third fort are thofe that dejire liliowledge, eo fine tan.;. 
tUll1 , ur (cientiJm (uam vLndant, & hxc efl: turpis quxHns" 
.A fourth fort, are thofe that defire J(nowledge, co fine tantunl ut 
xdlficent, aut ut cxteros infiruant, & ha.:c eft vera charitas~ 
Tbe lafr fort, are th:Je that dejire Knowledge" "eo fine tantum, ut 
xdificentur ipfi, & h~c e(l: v¥ra prudential It is well obferved . 
li/zewi(e byothers, that Knowledge': bath J0771en.?l~q;.of the Serpent in 
it, and therefore wher~ it enters into a man, it tli'Jl?..!s him Iwell, and 
this is Scien(j inflans, being a curious kind of Knowledge, whereby 
a man is puffed up rt:itb Pride, and a Je1ftoizceit; and fuch was 
the ]{nowledge of Ilt17gHerod. ACls 12. making an Oration to 
the People, and UpO;l their Acclamation, that it was the voice of 
God] and not of man; he a/luming tbat to himfelJ (for which he 
ought to have gi7Jen God tbe glory fro111 WhOlll all bis Abilities 
came) the 1,ext faies; e vermibus conftunpcus eft. It was the 
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The Epiftle Dedicatory. " 

ohler-villi,on of lUng'Solomon ; that he which inc'reafeth Knowledg 
encreafetb Anxiety, but yet that Anxiety is 1l1ixed with 1l1uih fatis
/aEiion, Jphen the end of our Kn~wledge is 10 better, and inflrull 
others; and when we fhall worthily, and wifely imp/oy Our labours; 
and hlduflry in the Aztgmentation, and, propagation of thofe things 
which are for the good of the [ommon-wealth. And this is Sci-

,.entia ~djficans, or diffufa, .anextenjive Knowledge, JeJirous to 
.profit others, as ~ll as our [elves. And this is that Knowledge 
which is 1JJoji fit, and requifite to he 'in a Profe/for of the Common 
Laws of this .Land. .The Ifl!op7leil£e of which Laws, are moft a

.greeable for all perfoils, that live under tbe Govern.1lJent of them. 
The true underflanding of them, being an excellent Defence for 
every Gentleman, in relation to his particular Eflate; though he do 
110t praRife them, ami a great prefervative, to k..eep hint from 
hreakjng them, jince that ignorantia juris non excu{at; NOTlJ 

for the better knowledge of the Laws of this Land, and as a rea
dier way for the attainment thereof., are thofe Learned year BooRJ, 
Grand Abridgments , and Jl1a!lJ Volumes. of Reports now eX/tlllt, 
for·~e !fIe and benefit of the ,Profeffors of the Law; the k..llowledge 
wherelif is not eafily to be'a!t?lined, it being ars longa, fed vitJ 
brevis, & labilis memoria; it is aJludy, that will ta~ up a mans 
whole time., and all little enough, confirfering the vaft Volumes, 
written of the Law, fo that .we of tkisprofeflio.n; may truly fay, 
m~xima pars corum qux fcimus, eft minima pars eorum qUa! 

nefcimus. Heraclites fpea/dng in commendatiol1 of the Laws, 
fays,. Q10d abfq, legibus nullo pacto poille Civitas effc; inco
Jumls; fed ab(q; mcembus poffit: and Fortefcue faith, Lex eft: 
fanCtio [ancra, juben,S honefra, prohibens contraria, ell: regu
la Regni, quia regulat olnnja in Regno. It is tile .. elfeti of 
Law, that man is to man as a God, and 110t as a Wolfe; and 
therefore Ariltotle well obferves; <JEod optimum aninlal homo 
lege {rucns, fed pefIimum animal homo, lege devians. Now th:' 
end, alld ai1l1 at which all Laws jboulJ Level, is .no otber thall 
this, (hat the People may live happily., the Inflruments, and 
Sinews of all outward blefJings, heing good Laws. A'ld truly, 111) 

Lord, the Laws of this Land have all the eJ!ential properties, to 
"la~ them good, for they are certain in themfelves, juJi in their 
Precepts, find Profitable in their execution; and without a certain
'I, a Laff cannot he j*jl. Si eniw incertam voccm det tuba, . . 

qUIS 
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quis fe parabit ad bellum? So if the Law gives an uncertain [ounJ, 
who !hall prepare himfelf to obey? It is an excellent Rule, That 
is the heft Law, which gives leaft liberty to the arbitrage of the 
Judge, (who is only to judge fecundum allegata & prooata) and 
he is the beft Judge, that tctk..es leaflliberty herein to him/elf; and 
certainly ours Laws give the leaji arbitrary power to the Judge i 
and are the '!I1oji advantagirJus, for. thofe People, that live under 
them, . of any Laws in the world: and yet I cannot hut confeft, 
that our Laws having continued for {ucb a long feries of time, may 
have received fame kind of ruft, which' is fit Jbould be filed off, 
and Jomething fit to be takfn away, that fo our Laws may be re,. 
duced into a found, and folid Body, by the Reformation of fome 
things: and {uch a Work.. cannot but in future times be reputed an 
Heroick, and noble Wor~; and the Authors thereof, may be defer
vedly rank.! in the number of the Founders, and Rejlorers of our 
Laws. The advancement of which Laws, nothing does more illt~ 
port, than that the Authentique Writings of the Law be confined 
within moderate Bounds: and the Prefs not fo free (without fome 
publicI{ allowance) as of late years it hath been. And truly, my 
Lord, I muft confefs, that the multiplicity of late Reports pubtijbed, 
did much difcourage me in going on with this Wor",", it heing my fear 
to have any of my own Colle[tions come forth in publiculn, to the 
publick.. view, and cenJure of others, being con{cious of my own in
abilities: but feeing it hath pleafed God to blefs me in m) labours, 
in the way of my Profeffion, and with many years obfervation, of 
the paJfages in the [everal Courts of Jufiice; I having heen [everat 
times importuned by many of my Honour(lble good Frie1f1s, and in 
particular by your Lord/hip (whofe very defires to me, 'were,always 
commands) to publifh {ome of thofe CollefJions, which 1 had fo careful
ly, and laboriouJly collected, fitting for many years together, at the 
Feet of tho{e learned Gamaliels, and grave JudW's; (of which your 
learned Fatber was 110t the leaji) in the Courts where I dttendeJ, 
(and principally in the then Court of l1ings Bench.) 1 was at the laft 
pel/waded, and refolved with my felf (though with very much diffi
culty) to yeild thereunto; and faithfully t@ publifb fuch of my C 01-
letiions, as I thought fittefl)and moft ufe/ul, wiih,the [everal reafons of 
the Refolutions of thofe learned Judges. And a principal rea[on. 
which did moft of a11 induce 1l1e thereunto was this, that I baving 
{eriQuJly viewed, and perufed the multiplicity of Reports (oj thefe 
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late times,. more than before) /in(e thofe Herculean Labours, and 
l1Jany VO/U,!les, of learned Reports, and Inftitlttes, publifhed by that 
Grave, and learned Chief Juflice, Sir Edward Coke, who may 
well and truly be /filed the Father of the Law, (never any before 
him having done the likg). and whofe Memory will never be jorg()tten. 
I faJ when I had reviewed thefe late, and flying Reports, (moji 
of th~1Jl being incerti temporis, and of late time ·publifJ;ed) 110t 

. by the Authors themJelves,. (who were well k.,nown to be pro/OUlldly 
Learned) 1l0r yet by them, during their lives, fitted and prepared 
for the Preis, but after their qeaths, thus puhliJteJ by others; yet 
not k...nown by whom , havillg not named them[elves ; and the{e 
Reports not without many grofs miflakjngs in them, whereby they 
do rather cherijh than extinguifh .Law Suits 5 whereas thoIe Grave 
and Learned Men, whofe Names, thPJ /;ear , did imploy their 
labqurs for the quieting and laying ClJleep all Controverjies , . and 
0!,efiions in the Law, and for the cutting off and leJlening Law 
Suits ,. which fhould be the pri7lcipal aim and intention of all in .. -
genuouo profelfors ,f the Law", that we may not confenefcere liti
bus. The due confideration of this, made me'the more willing, now 
in my life time, (and fa long as it !hall pleafe God to enable me) 

. to publifb the jittfjl ami choifefl Cafes, out of thoJe Reports, which 
I have with nofmall care,lahour and pains calleEied tobether. And 
now if thefe my labours by tbe iudulgency of ,eur LordJhips Favour 
"be approved of, 1 }ball then be encouraged to mak,e a further pre. 

. grefs herein under your Lordjbips /helter. For I could not fettle my 
thougbts upon any other than your Lordfhip, for the patronizing 
thefe my primitix Iaboru~n,. from w~om 1 htJve received very many' 
(though unde{erved) Favours, which I can nelJ,er fll.ffzcient/y ack...now
le~lge. Neitber can 1· ever forget tbe great Obligations, wbich i,Z 
niY· younger years I have received from that Grave and Learned 
Judge Sir Jame \yhitlock your Lord)hips Fatber; wfJo was as a 
Fatber If-nto me, and to whoJe Learning, Wortb, and Merit, I can
not attribute too much; he being not only Learned in the Civil and 
Common Laws, but univlrfally Learned in all ~imls of Knowledge; 
fo that I may truly fay he was Antilles lirerarun1 & fapicntix, 
& non folum doCtus, fed natus fapiens: many and great parts 
(which were WOlit to he incompatible in others) being eminently uni
fed in him. 

And 
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And now, 111) LoYd~ it is time for me fa ind (lefi I Jhould 1l1ak~ 
the Porch too big for the Houfe) and to beg YOllr Lordibips pardon 
for foeltring thefe my weak.. Labours under your Patronage, hoping 
your Lordjbip will with a favourable Eye pafs by the many Imper[ef1i
ons therein i fome flips may unhappily pafs my Pen, ami many mi
ftak,.es may c'afually happen ill the Preis during my (tbfence, which I 
have been fince as careful as I could to reliifie by an Errata. How~ 
ever I mufl humbly crave your LordJhips par40n for what Overfights 
you may find herein, and do fubmit . them to your Lordjhips and the 
Readers favourable Cenfure, befeeching Jour Lordfhips acceptance of 
thi5 Jlender Work as an earnefi of a greater, and as It tender of that 
great RefpeEi and Service which i5 due 10 Jour Lordfhip frOlll 

My Lord, 

Your LordlPips 

moll: obedient Servant, 

Edward. 'Buff/rode;, . 

b N(fUemb~ 

.. 
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Novemb. 8. I 6) 6. 

I have perufed thefe Report~, and think fit they 
ilia~l be printed for Publick U fee 

J. G L Y N N. 

o L. St. J 0 H N S. 

Novemb. I O. I 6., 6. 

I have p~rufcd divers Cafes in thefe Reports, and 
I think that they are fit to be publH11ed. 

l\1A1"THEW HALE. 

The 



The N~MES ~f the feveral CASES in thu BOOK 
contained, and of theT E ~ M S and YEARS 
in rPhich' they 'n'ere Argued and AdJudged, "/Pith the 
Number of the R 0 L L S Entred. 

~ BArwick againfl:Fofter,Debt, Bill. 7 Jac.B.R.fo.l. , 
2 Marfum againU Hunter, Ejectmenr, Hill. 7 Jac.B.R.fo;2.entred Trio.7 Jac. B.R. Roti 

120. 
3 Prol1oragainft 1ohnfon, Error, Hill. 7 Jac.B.R.fo.2. 
4 The Earl of Shrewsbury againfi: the Earl of Rutland, Error, Hill'7 Jae. B.R. fo+ entred 

Pafch. 7 J ac.B.R.Rot.6 J o. , 
5' Franklin againft Green, Trefpafs, tJill.7 J ac.B.R.fo. I I. 
6" Ha'verley againfi: Laighton, Error, Hill. 7 Jac. B.RJo. I 1.. eatred Pafch. 6 Jac. B. R. Rot 

601. 

7 Gliutngs againft Cooper, Ejectment,HilJ.7 Jac.B.R.fo.I~. • 
8 StrJz!de ~,?;)infr Roper, Aetion on theCilfe for a Confpiracy, HilJ.iJac. B.R. fo. 16. entred 

Trin. 7.Jac.B.R.Rot.568. 
9 Talby againfi:Coke, ACtion onthe Cafe upon a Promife, Hill'7 Jac.B.R.fo;! 6. entred Mich, 

7 Jac.B.R.Rot.)4o. 
10 Grimes ag3.infl: Peacock, TreCpafs,Hil1.7 Jac.B.R.I7' 
11 Crewsagainft Draper, in a Prohibition,Pafch.8 Jac.B.R. fO.20. 
12 Odell againft. Tirrell, Challenge of aJuror, Pafch.Jac.B.RJo.l I • 
. 1 ~ E'Vers and Strickland, ConftruCHon of Letters Patents, Pafch. 8 Jac. B. R. fo. 2 I. entred 

Pafch·7 Jac.B.R.Rot·40 5. 
14 Smith againfr. Skipwith, Error. Parch.8 Jac.B.RJo.21. entred Hill. j Ja-c. BR,Ror.6; 3. 
15 Bartholmew againfl: Savage, in Debt, Pafch.8 Jac.fo.22.entred Hill'7 JlC.B.R.Rot.44;. 
16 The Lord Rich againfl: Frank, in Debt, Pafch.8 Jac.B.R. fO.22. cntred Hill. 7 Jac.B.R. 

Rot488 . • 
17 Stone againO: March, Error, Trin.S Jac.B.R.fo.24. . 
18 Tate againfl: Roules, Trin.Jac.B.R.fo.2;. rntred Hill. 7 Jac.B.R.Rot·5 1 7. 
i 9 Starkey againfr Pool, Error, Trin.8Jac.B.R.fo,i6 .. enrred Hil!.7 Jac.B.R.Rot-496. 
20 Sir 10hn Ratcliffe againfl: Da'Vu, in a Trover a.ud Converfion, Trill. 8 J2.c. B. R. fo. 29-

entred HilL7 Jac.f:s.R.Rot.I217.. . 
21 Walter again!!: Eould, Error, Trin.8 Jac.B.RJo; 3 I .enn'ed Trin. 5' Jac.B.R.Rot'92l.o. 
22 ,Haftings againft Beamont, Action upon the Cafe for words, Trin.8 Jac.B.RJo.36. 
23 Fountain againft Grymes, Debt, Trin.8 Jac.B.R.fo. ~6.entred Mich.7 J;tc.B.R.Rot. I 97. 
'24 Barker againfl: --Error, Trin.g Jac.B.R.fo'37. 
'l. 5 Lrnker againfl: Stamve[l, Error, Trin.g Jac. B.R.fo. 37· entred Trin. 7 Jac. B. R. Ret; 

I6J7' 
26 Afcot againfl: Hendrr and Molfworth; Error, Trin 8Jac.B.R..fo. i7. entred Trin. 7 Jac.B; 

R.Ror.J i 13· 
27 Woi'Verton aga :nft DartJi!, A6l:ion of the Cafe for a Prornife, Trin.S Jac.B.RJo]. 3 g,entred 

'f.rin'7 Jac.B.R.Ro~.I I 96. 
1. g J)ale,againfl:: Copping, Action on the Cafe for a promife, Trin.8 Jac.B.RJo. 3 9-
29 Smal! again.fl: Hammon, Action on t~le Cafe for words, Trin.8 Jac.B.R.fo.40. 
'30 Cokameagamil: Good/age, Debr, Tnn.8Jac.B.R. [0.40' entred Pafch. 8Jac. B;R. Rot~ 

20·4' 
3 I Baker 



----------------~~~----~~~.----~----------~~-
The Nanles of the (everal Cafes. 

- ~ I. Baker againfl: 1acob, Action on theCafe for a promife, Mich. g Jac.B.R.fo.4I. 
p. Eyliffe again!!: Chople], Ejectment, Mich. 8 Jac.B.RJo'4 2 • 

~ 3 Welle, again!l: Bro'11m, Debr, Mich. g Jac. B.R. fO·4j· 
34 Luther againfl: Sanders, in a Scire facias, ,Mich. ~ Jac.B.R.4+ entred Pafch. 8 Jac. B. R. 

Rot. )36. , . 
3)" Stene againll: Blijfe, Debt, Mich. 8Jac.B.R.fo.4i. entred Trin.6Jac.B.R. Rot.r471 . 
36 Gabbe againll: ;:tojJe, Err~r, Mich. 8 Jac. B. R. fo.+~. entr~d' Trin.6Jac.B.R. Rot. 19 I. 
17 Smith againlt Jones, Action on the Cafe for a promrfe~ Mich. 8Jac. B.RJo·44' 
j 8 Lr skerrits Cafe touching a Venire /aci.aJ, Mich. 8 J ac. B. R.f04 6., . 
39 The Bifhop of London and Baldwine againft Drew, Error, Mich. 8 Jac. B.R. fO'~7' cn

tred Hill. 7 lac. B.R.Rot·5 01. 
40 FoUara againfl: Cafj, Trefpafs, Mich. 8 Jac.B.RJo·47· 
41 Pompier againfl: Chamberiaine in a Replevin, Mich. 8 Jac.B.R.fc.48. entred Hill. 7 Jac. 

B.R. Rot. I 97. . 
4'2. Smith againfl: Nu{am, Debt, Mich.~ Jac.B.R. fO·48. cntred Parch. j Jac.B. R.Rot. 146. 
45 Hoblins againfl: Kimble, Error, Mich. g Jac. B. R. fO·49·entred Pakh. 3 Jac. B.R.Rot. 

5J7·· , 
44 Mills againfl-~Error. Mich.8 Jac.B.R.fo·5 0 • 

45 Brock againfl: Beare, Trefpafs, Mich. g Jac. B. R. fo. ;0. enrred Hill. 7 Jac. B. R. Rot. 
7lL 

46 Hewet againfl: Norber01v, Trefpa~, Mich. 8 Jac.B.R. Fa.;2. 
47 The King againf1: Stafferton and Brown,Informativn upon a !Z.uo U'arrltnto, Mich. 8 

Jac.B.R.fo·5'4- . 
48 The Lord Cavenaijh againfl: theEarl of Shrewsbury, Error, Mich. 8Jac.B.R.fo'5'9' 
49 Wo~d againfl: Ingerfole, Ejectment, Mich. 8jac.E. R.fo.6 I. entred PatCh. 7 Jac. Rk. Rot. 

, . 
J55· 

50 Praunce againfl: Tuckle, Trefpafs, Mich. 8 Jac. B. R. fo. 64. entred 8 Jac. B.R.Rot. 
138,;, 

5" I Simpfon againH Clay, Trd}1afs, Mich. 8 Jac. B.R.fo.64. entred Pafch. 8 Jac. B.R. Rot. 27. 
52. Burgej]e againfl: Standifh, Error, Mich.8 Jac.B.R fc.65.entred Patch. 8 Jac. B. R. Rot • 

. , 64,0. I " 

53 Tittleby againfl: Adams,Error, Mich. 8 Jac. B. R. fo. 65' 
54 Neale againfl: She/jill, Debt, Mich. 8 Jac. B. R. fo. 66. entred Trin. 8 Jac. B. R. Rot. 

742 • r 5' Limney againft Hemmurfe,Error, Mich. 8 J ac.B.R.Rot.fo.6 7 .entrced Pafch. 8 Jac.B.R.Rot. 
. 206. 
)'6 Denton againft Stock, Error, Mich. 8 Jac.B.R. fo.67-
57 Fle7vellin and others againft Ra've in a Trover and Converfion , Mich. g Jac. B. R. fo. 

6S. 
58 Rowland Egerton againft Morgan and Robinfon, ioan Appeal, Mich.8 Jac.B.R. fo.69. 
59 The King againfl: Morgan, in an Indierment, Mich. 8 J ac.B.R.fo 84· and fo.89' his !"ar-

don allowed. , 
60 Walterton and his vV~fe againfl: Day, an Action upon~he Cafe for a promire, Mich. i Jac. 

B.R.fo.89· entredTnn. 7 Jac.J:3.R. Rot.! 596. 
6 J Goldney againfr CurtiJe, in an Action of Covenant, Mich. 8 Jac. B.R.fo'9 o. entred HilI. 

7 Jac. B.R. Rot. 864. 
62. Doctor Lipey againfl: Sir Richard Lovtl.u as touching an Ufurpation, Mich. 8 Jac.B~ 

fO·91. ' 
63' Brtckenrleli againll: --Action on the Cafe upon a Promife, Mich. 8 J ac. B. R. fo. 

9 i. 
64 Moore againfl: Brown, Ejectment, Mich. 8 Jac. B. R. f0. 92. 
65 Penruddock and Lanxsfords Cafe, IndiCtment, Mich. 8 Jac. B. R. fo., 9 j. 
66 Da'llis againfl Hales, touching the manner of pleading, Mich. 8 Jac. B. R. fo. 93. 
67 Douglas ~nd others againfl: KendaU, An Action of Trefpafs, Mich. 8 Jac. B. R. fOe 9;~ 

enrred MIch. 7 Jac. B. R. Rot. 356. 
68 T.he King and Sir William Fitz"·7lJiiliams, againfi Ives, Indictment againft a Purveyor, 

HIll. 8 Jac. B. R. fo. 96. . 
69 THrpinl 
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69 Turpine again{\: Forreyner and others, in an Action of Trefpafs, HilI. 8 Jac. B. R. £0'99. 
70 Hawes again{\: Loader, Debt, Hill. 8 Jac. B. R. fq. lot. 
7 I Syliardagainfi: --Replevin, Hill. 8 Jac. B.R.fo.I oI. 

72. Barton againft· Sadock, in an Action of Account,Hill. 8 J4C. B. R. fo.103. entred Pafch. 
7 Jac. B. R. Rot. 4-16• 

7; Hampton againft Courtney, Error, Hil1.8 Jac.B.RJo.I07' 
74 The King againil: Lemman, an I\ldittment, Paich·9 Jac.B.R. fo. 1°9' 
7 S Tabbe againfr lvlatthew, Words, Pafch. 9 Jac. B. R. fo. 1°9' 
76 Scot againfl: Scot, Debt, Pafcb. 9 Jac. B.R. fo.1 10. • 
77 Baker againfl: D~c.k~n.(on, in .a Prohibition, P~fch. 9 Jac. B. R. fo. I 10. 

78 Maynard and hls V,Tlfe agamfi: T owe, an Acbon of Trefpafs, Pafch. 9 Jac. B.R. fo. J 10. 

79 Shepheard againfl: lFoolfie, an ACtion upon theCafe for a promife, Pafch. 9 Jac. B.R. fo. 
I I 1. ectrcd PaCch. 7 Jac.B. R.Rot.IOO. 

So StoweagainftHoUand, Words, Pafch.9Jac.B.~. fo. I11..entredHil1: 8Jac.B.R. 
Rot.-

~ 1 Galley againft Bacon, a Promife, Pafch.9 Jac.B.R. [0.111.. 
82. Newman againft Edmunds, in Ejectment, Pafch. 9 }ac.B.R.fo. I l~. 
83 Hughes ag~inft Keymifh, in a.Cpecial Action upon the Cafe for fropping of lights, Pafch. 

9 Jac.B.R.io. I IS, entred Trm·7 Jac. B.R. Rot. 1+90' 
8-+ Newall againft .8arnard, an Action on the Cafe forfropping of l;ghts, PaiCh. 9 Jac. RR. 

fo.l 16.entred Pafch.lo Jac.B.R.Rct·597. 
85 Mirrill againft Nichols, in an Action of Trefpafs, Pafch. 9 Jac. B. R. fd. I 17. 
8' Plat again{\: Sleepe, Ejectment, Pafch.9 Jac. B.RJ? I I 8. I 

27 Tbe PreGdent, Fellowp, and Scholars of St. John s Colledge in Oxford,againtl the Lord 
Norris, EjeCtment, Pafch. 9 Jac. B. R.fo. 1 19. • 

88 Sir John Poultney againft MaJJe, in a Trover and ConverJion, Pafch 9 Jac. B.RJo. I 2.IJ. 

89 Thorner againft Field, an Attion upon the Cafe for a promi!e, Pafch'9.}ac. B. RJO.l1.Q. 
90 Viccaridge againft Gelfe, in an Appeal, Pafch. 9 Jac. BR.. foe I 2.I. . 
9 I Hall againft ICi11g, Ejectment, Pafch. 9 Jac.B.R.Jo. I 1.%. 
9 lr Sallows againft Gurling, Debt, Pafch. 9 Jac. B.R. fo.I1.~. 
9 ~ The King againQ: Lorkin, an IndiCtmmr, Pafch. 9 Jac. B.R. fo. I 1.4. . 
94 Collins again it Roe, a PromiCe, PaCch.9 Jac. B.RJo. 1 'l.4- entred Hill.8 jac, B. R. R.ot. 

1°9' 
95 Stubbs againil Flower, Error, Pafch.9 Jac. B.R. fo. Il5. entred Trln. 7 Jac. B. R. Rot. 

96 j. 
9 6 Hooker againfr Rohin{on, Error, Pafch. 9 lac. B. R. fO.l 1. 5. 
97 Fuller againfi: Righteous, Error, Pafch. 9 Jac. B. R. fo. U9. enrred Mich. 8 Jac. B. R. 

Rot.64 l . 

9& Procter againfl: Clifton, Errbr, Pafch. 9 Jac. B. R. fo. 11,6. entred Parch.S Jac. B.R. Rot. 
6'1.'7. 

99 Orie againfr Moreton, Error, Pafch·9 Jac. B. R. fo.t29·entted Mich.7 Jac.B. R.Rot·5 3 9· 
100 Francis Holts Cafe, Indictment, Pafch'9 Jac.B.RJo. J 1 ~ . 
101 Tirlot againft Morris, or Morrifon, an Attion of the Cafe for Words, Trin. 9 Jac. B.& 

fo. 134, entred Pafch.91ac.B.R. Ror.'l.85·or 1.86. .. 
101. Bowles againfr Poore, Error, Trin. 9 Jac.B.RJo. q 5.enttedMich.S Jac. B,R. Rot. 348• 
103 Wajfnapeagainfr. Tayler, Trefpafs, Trrn. 9 Jac. B. R.fo. 138. entre'd Hill. 8 Jac. 

B.R.Ror.1 3 j 7 .'2.. pa. 
IG4 Simpfon againft Brook, Words, Trin. 9 Jac. B. R. fo. I 39.entted Hill. 8 Jac. B.R. Rot. 

7°1. 
lOS' ShordiflJ aga4Hl: FalJoe~CovenanT, Trin·9 Jac:.B.R.fo.I 38. entted Hill. 8 Jac.B. R. fo. 

'248. 
106 Tourney againfl: Adey, Debt, Trill. 9 Jac.B.R.fo.l+o. 
107 Bradlq againfr Banks, Appeal, Trin.9 Jac. B. R. fo. '41. entred Mich. 8 Jac •. 8. R. Rot~ 

4°7· . 
108 BaJepoole againfr F reem~n, Error, Trin. '9 lac.B.RJo. 144. entred Trill. 8 Jae. B. R. Ror.; 

1111.. 
109 Scriven againfr Wright, Trin. 9 Jac. B. R. fo. i4)o 

C tlQ 



The Names of the feveral Cafes. · 
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11,0 FoHer againfi: HiU, Trefpafs, Trin. 9 Jac. B. R. fo. 146. entred HilI. 8 Jac.B. RRor. 
1199, . • 

1 II King and Long againfl: Lorking, Words, Trinl9 Jac. B. R. fo. 147. 
I1"l Be1'esford againfi: Prejfe, Words, Trin'9Jac.B.R.fo.1 47' , 
I 13 Wall againfr. Hill, Action upon the Cafe for a Can(piracy, Trin. 9Jac.B.R. fo. 149, en~ 

tted HilLS Jac. B. R. Rat. I 142.. . 
11+ LUct1:f againfr Fulwood, Debt, Trin.9Jac. B.~. fa. IS- I: 
I I; Deane againfi: Nuby, Debt, Trin. 9 Jac. B. R. fo. 153. 
I IS Dens againfl: Dens, In a Confultation, Trin.9 Jac. B.RJo. J 5~' . 
1 17 Doctor Layfield againPc HeUic.ar, in an Action of Trefpafs, Trio. 9 Jac. B. R. fO.l 5'4; 
I I 8 Roffe againft Pye, Pramife, Trin.9Jac. B.R. fo.I5'5.enrred Trin.8 Jac.B. R. Rat. 2. 2. __ 
II 9 Brifcoe againll Knigbt, Debt, Trin. 9 Jac. B. R. fo. 156. enrred Pafch. 8 Jac. B. R. Rot. 

271. 
I1..0 Sampfon againfi: Cranfield, Battery, Trin. 9 Jac. B. R. fo. 157. 
121 Durand again Pc Child, Trefpafs, Trin. 9 Jac. B. R. fo. 157. entred Hill. 8 Jac. B. R,' 

Rot. 687' 
12.2 The Earl of Northumberland again Pc Wheeler and others, Trover, Trin. 9 Jac. B. R .. , 

fo.1 $8. entred Hill. 7 Jac.B.R.Rot. I I 3 3. 
123 Strongagainft in a Procedendo, Trin. 9 Jac. B. R. fo. 15'8. 
1204 Herne again Pc Lilburn, Error, T rin: 9 1 ac.B.R. fO'15 9· . 
12.5' Heywood againPc Smith, Ejectment, Trin. 9 Jac. B.RJo. 162.. eotred Mich. 7 Jac. B. R.' 

Rot.I 3 I. , 

12.6 Clarke againfr. Gurnell, Error, Trin. 9 Jac. B. R. fo. 167 .enrred Pafch.S Jac.B.RRor. 
5' 3°· 

12.7 Moore againft Moore, Prq~fe, Trin'9 Jac. B.R. fo. 169' 
12.8 Skipwith, againft--a Trover, Trin. 9 Jac. B. R. fOI 170. 
J 1. 9 Armitage ag~inft Difon, Promife, Trin. 9 Jac.B.R.fC? 17 r. 
I 30 Pot hidl ag~.inft MaJ, a Prohibition, T rin. 9 J ac.B.R.fo. I 7 I. 
13 1 Dabr againft Holebrook, Error, Trin'9 Jac. B.RJo.1 72. 
137· Tutt againfr. Kirton, Words, Tr~n. 9 Jac.B.RJo. 17"" 
I 33 Petty againft W~ight, Words, Trin. 9 Jac. B. R. fo. 173. 
114 The Cafe of the Conftableof Stepney, tauching the-Eleaion, Trin'91ac. B.R.fa.I74~ 
135' Hewet :againPc Painter, Debr, Trin. 9 Jac. B.RJa. 174. ' 
13 6 Holland againPc Harecourt, Debt, Trin.9 Jac. B.R. fo. I 76. entred Hill. 8 Jac.B.R.Rer. 

Iq6. 
13 7 Moore and Lankford's Cafe-Error, T rin. 9 J ac. B. R.fo. 177. . 
I j 8 Eynon againfi: Bridges,Debc, Trin. 9 Jac. B. R.fo. Ii 8. entted Trin. 8 Jac. B. R. Rot., 

I221. 
q9 Norcot againfr. Heywood, Err01"1 Trin. 9 Jac. B. R. fo. 179, entred Mich. 8 Jac. B. R. 

Rot·i;o. 
140 fIolt's Cafe, in a Prohibition, Trin. 9 Jac. B.RJa. 179, 
141 BufebJ a'gainfr. H.1dderton, Promife, Pafch. 1 ° Jac. B. R.fO.l 79.entred Hil1.9 Jac.B.R .. 

Rot 181. . 

142. S,thagainIl: Flint, Words, Pafch. 10J2.C. B.R.fo. 181. 
143 Biller againft Btiker, Error;·Pafch.l 0 Jac. I3.R.fo.l 8 I. 
144 Umphel'J againPc Dam yon, EjeCtm~nt, Pafch.! 0 Jac. B. R. fo. 18 I. 
145' Ellis againfi: Park, Injunction, Pafch. 10 Jac.B.RJo.! 82.. 
146 Ste-venfonagainft Powell, Covenant, Pa!ch. I oJac.B.R. fo. I 82.. entred Hil1'9 Jac.B.R. 

. Rot. 164. , 
147 Odewll} againfl: Orme, Trefpafs, Pafch. 10 Jac. B. R. fo. 18;. 
'48 Tbe King againPc Hilflings, Indiament, Parch. 10 Jac. B. R. fo. 183' 
149 Harris againPc Sharley, Error, Pafch. I;) Jac.B. R. fo. 184. entredTrin'91ac.B. R Rot • 

. q2..1. 
1;0 Willins againfr. Fletcher, Confpiracy,Pafch. 10 Jac. B.R; fa.18). 
15'1 Wemftone agalnPc Webbe, Promife, .Pafch. 10 Jac. B. R. fo. I g;. 
152. Harrifon againPc 1ames, Debt, Pafch. 10 Jac. B. R. fo. 186. 
15; SirWilliamHnrbert'.Cafe,inHabet1:fCqrpus,P.1fch.lo}ac. B, R. fo. 186. 
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154 Warraine againfi-- Scire facias, Pafch.l 0 Jac. B. R. fa. 187. 
155 Morgan againfi Soke, Error, Pafch. lO Jac.B.RJo.! 87· entr~d Mich. 9 Jac. B. R. Rot. 

95'· . ' 
156 Dingley. againfr James, Cretan, and Manucaptors of Wade, in an Audita f0erela, 

Pafch.Io Jac.B.R.fo.1 87. 
157 ]lome againft Harrifon, Replevin, Pafch.I 0 Jac. B.R. fo. I 89' entre~ Hill. 8 or 9Jac. 

B.R.Ror·5 5 '2.. 
15'8 Hamlen againfl: Hamlen, Pafch.! 0 Jac.B.RJo. I 89·entred Hill. 9 Jac.B.R.Rot. 695. 
159 Price againfi Atmore, EjeCl:menr, Parch. I 0 Jac. B.RJo. 19 I. entred Trin. 8 Jac. B. R. 

Rot. 439. 
160 The King againfi Levet, in a ~o Warranto, Parch. 10 Jac.B.RJo. I 94· 

, 161 The King againft the Lord Vau" in an IndiCl:ment for a Pra:?11unire,Pafch.I b Jac;B.R. 
fo.197·. . 

-161. Mary SemaJ1fes Cafe, a Prohibition, Parch. 10 Jac.B.R.fa. 199. 
I 6 ~ Semaine againfi Pafch. 10 Jac.B.RJa.l.oo. 
' 164 Browning againfi FuUer~Error, Parch. 10 Jac.B.RJo.20d. 
'165 DeaneagainfiEato1J, Words, Palch. 10 Jac.B.R.fo.l.OI. 

1- 66 Da'Vid Waterhou{e his Habeas Corpus, Parch. I 0 Jac.B .. R. [0.20 f. 
1 67 Dockley againfi Bury, Promife, Parch. I 0 Jac.B.RJo.202.. 
168 The King againfl: Sprmgall, in an Indictment, Parch. I 0 JacB.RJo~20~+ 
169 The King againfr Clarke in an IndiCl:ment, Pafch.loJac.B.RJo.l.0i. 
170 Collins againfr. Goldfmith, Debt, Pafch. [0 Jac.B.R.fo.104. 
17 I Butts again{~ 1ennings, Error., Parch.! 0 Jac.B R.f0.206. 
17'2. Atkins againfi TFheeter, Trover, Pafch. Io Jac.B.R.fo.206. 
17j Moffe againfi Townfend, Pa~h. 10 Jac.B.R..fo.207· . 
174 Coxagainft Gray, Error, Trio.Io Jac.B.R.f-o.207' entred Hill. 5 Jac. B.R.Rot.87 6. 
175 Suck field againtl CotJftable, in Trefpafs, Trin.IoJac. B.RJa. 2. 14-entred Mich'9 Jac. 

B.R.Rot. 3 3 o. . 
176 Lutterelt againft Wefton, Ejectment, Trin. 10 Jac.B.RJo.'l I ).mtred Mich. 8 Jac. B. R. 

Rot.60l.. . ' 
177 Saxey againft WbempJon, Error, Trin. ~ ') Jl1c.B.RJo.2 16. entred Mich. 9 Jac.B.R.Rot. 

~59" 
178 Watertcn and his Wife againfi--Error,Trin.1 oJac.B.R.fo.216. 
179 B-enton again!t AJmis, Debt, Trin. 10 Jac.B.RJo.217_ 
180 Fo:lagainft lux, Trin.Io Jac.B.RJo.217. . 
181 Ingram againfi Sir Edward Waterhoufe, Cafe of Priviledge, Trin. 10 Jac.B.RJo. 2. I 7, 

2 IS. 
181. Baker again ft· Nichols, in Aid prier, Trin .. 10 Jac.B.R.fo+218. 
I ~ ~ The King againfi Cole, JndiCl:menr, Trin.lo Jac.B.R.fo.l. 18. 
1 84 Whiting againfi Wilkim, Trc:fpafs and Ejeetment, Trio.! 0 Jac. B.RJo. 2 I 9,l.20. en~ 

ned Hill. 9 J ac.B.R.Rot. I 062.. 

/in 
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And Alphabetical T A'B L E of the Names of the 
Principal CAS E S contained in this prfl Part. 

A D 

'AScot Plaintiff againft 
Molfworth Defendants 

Armitage againft Dijon 
Atkins againft Wheeler 

Ilemler a~d ~ile againft C(}ppi1Jg ~ 8 
(0·37 JJ Denton againft Stocke 67 

171 Doctor Airy a.gain!! Sir Ri,hllrJ LO'l1ti. 
~O~ , . 91 

B 

BArwick Plaintiff againfl FoJler Defen
dant 1 

Bart'holomew Plaintiff againft SavlIge De-
fendant ~:2. 

Bllrker Plaintiff againft ; 7 
Baker againft 1 aeob. 4 I 
The Bifbop of LonJon againft BlIlJ'NIin :md 

Drew 47 
Brock againft Bear 50 
BurgeJfo againfl: Stana;jh 6; 
Brieleendelt againft-; 9 I 
Barton againft SaJoek IOj 
Baker againft Dickenfon I 10 

Bowles againfi: Poore 1 ~}' 
BradleJagainft Banks 141 

Bnfopole againfl: Freeman 144 
Beres/oord againft PreJJe 147 
Bri/coe againft Knight 1;6 
BufebJ againft Hadderton 179 
Browning agaiol'= Fuller :2.00 

Butts againfl: .1ennings 206 

Benton againft AJmis 1.17 
Bak.er againft Nichols ~ 18 

c 

CRewes Plaintiff againft Draper 
dant 

Cokame againft GO(jdlllge 
Collings againft Roe 
Cl~rk.e againft Gur'Velt 
The COnfl:able of Stepnep cafe 
Collins againft Goldfmitb 
Cox againft GraJ 

Defen-
20 

40 

124-

1~7 
174 
~o4 

207 

Davis againft Halts 9; 
Dowgll1tf againft Kendal ibid. 

, Denne againfr Newb, I SO 3 
Dens againft Dens ibid. 
Durand againLl: child J >7 
Dairy againft H()lebroek I 7~ 
Dingley againfl: Sir James C"Jt(}n 1 8 7 
Deane againfl Eton 20 I 
Docl:.ley againft Bur) ]'02. 

E 

THe Earl of Shrewsbury Plaintiff' agaiaH: 
. the Earl of Rutland Defeooant 4 
Evers and Strickland ~I 

, EJliffe againft Chopley 41. 
Egerton againft Morgan and Robinfon 69 
The Earl of Northumber/llnd againft WhIt-

kr Ijg 
Eynon againft Bridges 17 8 
Ellis againft P ar.4e 13., 

F 

FRanklin Plaintiff againft Green Defen .. 
dane I I 

.Fountain Plaintiff againft Grymes Defc:ndant 

Flewellyn aga,inft Ra'Vt 
Fuller againft Righte~HI 
Fofler againfl: Hill 
F(}~ againfr Jux 

36 
68 

G Gittings 
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An Alphabetical Table to the fira Part. 

G 

GIttings Plaintiff againfl: Cooper Defen
dant I j 

Grrmes Plaintiff againfl: Peacock Defendant 

Gabbe againfr Moffi 
Goldneyagainfr,Curtijti 
Golley againH: Bacon 

H 

17 
44 
90 

Ill. 

H A'Uerley Plaintiff againfl: LaiJ!.hton 
Defendant I 2 

Hlljtmgs Plaintiff againft Beamont Defen-
d~t ;6 

Hoblins againfr Kimble 49 
Hewet againft Norberow 52 
Hawes againfi: Loader 101 
Hampton againfi: Courtney 107 
Hughes againfi: KeymiJh I I 5 
HaIJ againft Ki11g 122 

Hooker againfi: Robinfon 12 5 
FrancM Holts cafe 1 j l 
llerne againil: Lylburne 159 
Sir ~ViUiamHeywood againfrSmitb 162 
Hewet againfi: Painter 174 
HDlland againft Harecourt r 7(j-
Holts cafe , 179 
lIarru againfl:.Sherlcy 184 
Harrij(in againO: James 186 
Sir William Harbertscafe 186 
Horne againfi: Harri(on I 89 
Hamlen againfl: Ham/en ibid. 

I 

I Ngram againft Sir Edward WaterhouJe 
21 7,218 

K 

T HeKing againftStafferton and Brown 
54 

The King againfl: Morgan 84,89 
The King and Sir William Fitz.williams a-

gaintl I'Ues' 96 
The King againfr Lemman 1°9 
The King againfi:' Lorkin 124 
King and Long againft Lorking 147 
The King againft Ha{tingr 1 8 ~ 
The Kiag againft Levet 194 
The King againft the Lord V~ux I 97 
The King againft Springall 20 j 
The Kingagainfl: Clarke 20; 

The King againfl: qe{e 2.1 8 

L 

T The Lord Rich Plaintiff againfl: Frank 
Defendant 2~ 

Linker Plaintiff againft Stanwe1l Def. ; 7 
Luther againftSanders 43 
Lyskerrits cafe 4 6 
The Lord C a'Uendijh againft the Earl of 

Shrewsbury 5'9 
Linbey againfl: Hemmur{e 67 
Lucas againfl: FulWQod 15 J 

Layfield Doctor, againfl: Helliclir 15'4 
LuttereIJ again!l: Wejon 215' 

M 

MArfum Plaintiff againfl: Hunter Def. 2 
Mills againfl:....-- ;0 

Moore againfr Brown 9 2 
Maynard & V xor againfl: Towe 1 10 
Mirrel! againfl Nicholls 1 17 
Moore againfl Moore 169 
Moore and Luckfor ds cafe /177 
Morgan againfl Soke I H7 
Molje againfl: Townfend 2.0 7 

N 

N Eale aga.inil: S hefJill 66 
Newman againil: Edmunds 1 1 ; 

Newall againft Barnard I 16 
Norcat againft Heywood 179 

o 

ODilt Plaintiff againfl: Tyrrell De£ 21 
. Orde ag:;tinft Moreton 129 

Ordeway againfl: Orme 1 R~ 

P 

PRoBer Plaintiff againfl: Johnfon Defen-
dant lr 

t'otlard againft Cnfy 47 
Pompier againft Chamberlaine 48 
Prounce againfl: Tuckle 64 
PenruJdock againft LanxforJ. 9l 
Platt againft Sleep J.I8 
The Prefident, Fellows, and Scholars of 'st. 

Johns Colledge in Oxford, againft the 
Lord Norris II9 

Sir JohnPollltneyagainft M4Je 11.0 

ProBer againft Clifton 126 
Pothill againfl: May 17 1 
Petty againfl: Waight 173 
Price againft Atmore 191 

d R Sir 



An Alphabetical Table to the firfl: Part. 

R T 

SIR lOhn Ratcl~Plaintiff gainfi: Davis TAlby againfl Cooke 16 
De endant 14 Titt/eby againft Adams 6; 

Rolfe againft Pye 15 S' Turpine againfr Forreyner 99 
Tabbe againfr Matthew IO~ 

S Thorner againfr Field 12.0 

. Tidot againfl: Morris or Morrifon 134-
STtroud Plaintiff againfl: Roper Defendant Torrey againll: Adey 140 

1,9 Tutt againfl: Kirton 17~ 

Smith againft Skipwith '2.1 

Stone againit March '24 V 
Starkey againQ: Poole 26 

Small againfl: Hammon 4 0 V lccaridge againfl: Gel{e 11.1 
Stone againfl: BliJfe 43 Vmphery againfl: Damyon 181 

Smith againfl: Jones 44 
Smith againfl: Nufam 48 'iV 
Simpfon againfr ClaJ 64 
Syliard againfl:- 101 WAlter againft Bould 3[' 
Scott againfl: Scott 110 Wolverton againft DIIVU i& 
Shepheard againfr Wooljie III' We/ftey againft BrO'J1Jn +~ 
Stowe againft Holland 112 Wood againft Ingerfole 6r 
Sallowes againfl: Gurling 121 Wolterton & Uxor againfl: DIIJ 89 
Stubbs againft FloweT 12.5 Waftnope againft Tayler ' 13 8 
Simpfon againfr Brook q8 Wall againfl: Hilt 149 
Shordijh againfl: Faldoe 139 Willins againfl: Fletcher 1 gj 
Scriven againfl: Wright 145' Wemfl"one againfl: Webb 18S 
Sampfon againfl: Craufield 1;7 Warraine againft-- 187 
Strong againfl:- 1;8 Waterhoufe his Cafe 201 

Skipwith .againfl: 170 Waterton and his Wife againfr- 216 

Smith againfr Flint 181 Whiting againfr Wilkins 2.19,21.0 

Stevenjim againfl: Powell 13'2. 
S emaines Cafe 199 Y 
Semayne againfr- 1.00 
Suckjield againfl: Conftable 214 Y Ate Plaintiff againfl: Roules Defendant 
Saxey againft Whempfon 1.16 '1.5' 



A T.A13 L E of the Names of all the CAS Ii S 
Cited Obiter in the Principal CAS E S in this 
:BOO K. 

N Okes's Cafe 
Cookes Cafe 
~lton 1fOods C:afe 

The Parfon of Hony-Ianes Cafe 
Philpots Cafe 
Haregra'Ves Cafe 
Slingbies Cafe 
Mathewjons Cafe 
The Bifhop of Bathes Cafe 
Pages Cafe 
Buckleys Cafe 
Paynes Cafe 
P ennyfat hers Cafe 
Murrell and Smiths Cafe 
Ta'Vernerand Cromwelis Cafe 
Sir Henry Ne'Vills Cafe 
The Earl of Leicefters Cafe 
Brag againil: Carter 
Throgmorton and TracJes Cafe 
Hamelton and Hameltons Cafe 
Wildes Cafe 
Frenchll'ms Cafe 
Cheyneys Cafe 
Hill and Bakers Cafe 
Pinnels Cafe 
Sir Edward Althams Cafe 
Weft byes Cafe 
The Lord Ferrer s Cafe 
Howel againil: Fortefcue 

. Toungs Cafe 
Longs Cafe 
Morgans Cafe 
Holecrafts Cafe 

• Da'Vis and James Howels Cafe 
Grendo1:JS Cafe 
Beydom Cafe 
EJJex and Hartfords Cafe 
Bltlckwell and Jones Cafe 
Sir ThomtH LuctH his Cafe 
Plats Cafe 
Kendricks Cafe 
Sir 1homtH Pillmers Cafe 
Ifbtlms Cafe 
Lutterels Cafe 

Sackfords Cafe fO·97 
The Lord North and the Bifbop of Ely's 

Cafe 100 

Hill and Granges Cafe 101 

10 The Counryof Leicefters Cafe IO;,IC6 
1.'2. 

1.6 

ibid. 
1.7 

~4 
H 

ibid. 
42 
51 

ibid. 
56,57 

58 
59,60 

60 
6~ 

ibid. 
ibid. 
ibid. 
6~ 
66 
67 

70 ,7; 
74-

ibid. 
80 

80,8j 
80 
81 

ibid. 
81 
83 

ibid. 
ibid. 

87· 
89 
94-

ibid. 
ibid. 

94,95 

j)a'Vtes cafe I [1-
Barhams cafe ibid. 
Ratcliffs cafe I I ; 

ThomtH Souch Chief Juftice of the Kings 
Bench, thin 114-

Bland and Mojleys cafe I 14., II 6 
Aldreds cafe I I 5 
Hammond and .Alfeys cafe I 16 
Keyfers ca~ 112 

Corbets cafe 126 
Chudlers cafe ibid. 
Arundels cafe 126,128 
The Lord Mountagues cafe 1'2.7 

$tepney and Wolfeys cafe 128 
Throgmortons cafe I ,0 
The Abbot de Strata MarcelltJ's cafe, 13 0 , 

Dowdales cafe 
Rowand Nortons cafe 
The Earl of Hart[()rds cafe 
Byrchleys cafe 
Chudleys cafe 
Swinnertons cafe 
Waljinghams cafe 
Marr de Jeles cafe 
The Lord Staffordl cafe 
Roffes cafe . 
Grubbe and Johnfons cafe 
Vauxes cafe 
Semaines cafe 
Rewdam and Tuckers cafe 
Flower and Atwoods cafe 
Paine and Rochefters cafe 
Cox and Worrils cafe 
The Poulterers cafe 
Cutler and Dixons cafe 
Walcots cafe 
Lutterelt and Wooas cafe 
P enryns cafe 

13 1,1;1 
qo 

ibid. 
13 2 

I ~4-
135 
ibid. 
13 6 
ibid. 
ibid. 
ibid. 
1,7 
142-
146 
14g 
ibid. 
ISO 
ibid. 
ibid. 
15 1 

1;'l. 

158 
1 ;9,161,1 ~2 

TIII~ 



A Table of the Names of all the Cafes. 
(. 

'faltarums Cafe fO.160 Edward; Cafe fO.193 
The Lord Windfors cafe ibid. Jewell and Sparks cafe 194 
Bevils cafe 168 RojJies cafe 'lo00 
Jennings and Jennings cafe 16 4 Sir Edward Cleeres cafe ibid. 
Ughtreds cafe 168 Mrs. P tMfields cafe ~Ol 

Gaughtons cafe 17 1 Longs qlfe 2°3 
GJanvils cafe 173 La-eyes cafe ibid. 
Maltaries cafe 17; Micbelbors cafe 2.08,210,1.13 
ClaJto1li cafe 177 Reade and Purcha{e 208,2.09 
Williams and Scuamores cafe ibid. White and Barto11S cafe 2.°9 
Laughtons cafe 180 Jentlemans cafe 210 
Gatewards cafe 18 3 The Parfon of Dovers cafe ~1I 

Cutler and Dixons cafe 18; Wyldes cafe 1.19,2.:2·0 
Porter and Griffins cafe ibid. The Bilhop of Bathes cafe ~I9 
WelkJen and Elkinto1ls cafe I9 I ,19l Purjl()'JIJ and Parkers cate ibid. 
The ReCl:or of Chedingtons cafe: ibid. Cheek and Dales cafe· 220 
P aram~ur and Taraleys cafe 192. Smiths cafe ibid. 
Fulmerftons cafe ibid. "'heek and Dales cafe ~~I 

Manning s cafe ibjd. Archers cafe ~1.~,223 

Pierpoints cafe ibid. Blresfordscafe ~21. 

Pier points and Fullejhurets cafe ibid. . Sir Thomm Lavels cak ibid. 
Carters cafe 193 Clutches cafe ~2; 

Hemmii;tons cafe ibid. Frenchams cafe ibid. 
Fulwoo s cafe ibid. 
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Part. I. ( 

I 

HILLA'RY TERM, 
SEPTIMO 

J A C OB I, 
IN THE 

I II 
KINGS BENCFI. 

• ;j - ." ~ . . -

R.13arrPict Plaintiff, againfl: J. Fofler Defendarit. ' 

Ichard Barwick mabe a Utafe ot 1!anb uti to John Fofter (0% ten In an ABiora' " 
peatd , rendring 50 1. Rent. ~apable pearlp tap r~'.!~ll po;iictt~ of Debr-for(' 

, at two fean~ ill tbe pear: ~bat i~ to fap, ?it tte, f~atl.of ~nlt. 6 
. tbe Annuntiation, anb Saint M!cpael the f\rchangel, ~ Wtt.lJ~n tbe 2. eCr~':;7 
:" faid Term. . ~{Je ~erm exptr~$'. ~l\b (Ol tbe ~trer~llt~ of 2. 33. 

:" ment, to~ tile ttbo Ian pta:r~~ t~t ~laintif( fl~ougij bi~ <~cti!)n 2.13rown.2.2o. , 
of iDebt after tbe Iall ten bap~, tounting aft{Je ~rrerage~ to be I Brownl. 10; '

be{Jinb, at t{Jf, fean of Saint Michael Iaff pan; h1bitb wa~ tbe Jall fealt,anb t{Je 
lan bap oftbe rqrerm, Et adbuc exiftit ~ r~t1'o: ~nb upon tb~! gen~~a! :l!rr:~epi¢a~~ 
tb,A VerdiB: was found for the Plaintiff. ~fJe Derenti~nt fiJi, fjt~ ~ounrd mobeb ttt 
Arreft of J udgment, fo~ tf)at tte ~Iaintiff tOlintetl fo~ [0 U1.ucb JJient but . fo.~ twa 
,pear~ at S. Michaelmas, Jan ,pact mberea~ no aent 1il~~ but until ten bap~ aff 
fer. ~~ appear~ in tbe .IDetiaration fip tbe 1lilo~b~ of J.lieferbation, (fot tIlt', lall 
flaIr pearg rent.) Wttliams ,]upice; tbe ,laintiff i~ in tbi~ cafe 1ttitbout lei~.:~p fo~ , 
anp part of bid rcltt,oprcafon of tbe falfirp in bi~~ltion. fl.'l~ if a man fi~1!:r{'~ Where th: 
bt~ attion fo~ one tbing to 1nIJicb be batb rigbtianb fo~ aJtotbt~·tl)ing alfo,t~ togic~ Wlit 1hall 
b~ batb Itl) rigbt,bi~. Wtit mall abate fo~ an,a~ apptar~- (tp 9.H 7. fo 3l:-1y ~~neux. abate and 
~O in tbb~ cafe tbe ]plaintiff' b~inging bi. ~ltion fo~ rentpap£lbIe lllitbm ten where not\ 
bap~ ,Wbid) art Ollt of tbc ~erm, antlfo no rent bp foa.ce of tbc tliefetbatilm, ltO~ 
pet ~. tent tnitbin tbe maztl (peadp) anti t'berefo~e tlJttubole:l1[}~it ougbt to, abate, 
tl' tbt~ Iafl rl!ltt,oeing refcrbeb,allb pflpallIe/t)ut of tbe~etln,i~ ito rent., , Croke 
Juflice to tbe tontrarp, altbougb tOe Jear~ be enb£b at Michaelmas, pett{jt butp, 
a~ 10 tl}.c rent relUnin~, bp, reafon nf'tlJe.contract bet\1leen tbem !:" anb-tllt 
,tchl.Jap~ are onlp a libert' giben til tbe llell'ee fo~:, fJi~ benefit. ~,klbitfJ 
fJetahnot ufe to befrot tfje'lldTot of aU bis Ilient, ~ in an'~ttiol1 ofbtb.t.~~llgbt 
fo~ t~c artetalJ~~ of:fuclJ' ~ tlient; tllbere.ten b~pd time o[papmcntate;lliben, .. 
fJe t~ to rap tn b!~ hedaration pro "du6bus annis firtitls' at Michael mas , £lnll 
n~t finitis after t~e . Un bap~, allh, -wbere _ tbt re.nt, Ip ~sfeJ;beb p£lpable at 
Mlchaelmas, 02 ltlttt)ttt ten bap~ after budng tf)e ~trm- ;'·bt map bemanb tbe 
;nnt at Michaelmas, anll tIl. ~ l!£tre~ (ball Jl. l)t ~bt t{Je l.~~tp ,of ten b~p~ J~.Jbt 
:lart t'npment; 1.': dverton J Ufrl~e' artd flerrlJIling '¢mtf:Jfuffi~ ,ag1ceb beretn;i' ,J¥irlp , 
-anb tba! fo~ tbt~ r~arort-,{tec~urc,tl1attVi$., ',dettion,i~ ali all~Et:mentlll~e.·{ ,.,~1k. tt 
'tfJepartlr$: ilt.tbc tune af t~e iteate~t1a~;"\t.l{Jcn tn-furb a ,cafe tb£l~ b

Jf
, . '.. .1J ,(0. " 

tbnt no <!flcttlOJl tau De mabc,bp tbt$ atttrement -eetwreu tbt parnt,;f"11 gone, 
, ~ anI! 



A Table of the Names of all the Cafes. 
7'altarums Cafe fO.160 Edward; Cafe fO.193 
The Lord Windfor s cafe ibid. Jewell and Sparks cafe 194-
Bevils cafe 168 RojJies cafe '1..00 
Jennings and Jennings cafe 164 Sir Edward cleeres cafe ibid. 
Ughtreds cafe 168 Mrs. P IMfields cafe 2.01 
Gaughtons cafe 17 1 Longs c;lfe 20 3 
Glanvils cafe 173 Lacyes cafe ibid. 
Mallaries cafe 17; Michelbors cafe 2.08,'2.10,'2.13 
Clayto7li cafe 177 Rtlzde and Purchafe 208,2.09 
Williams and Scuamores cafe ibid. White and Rartons cafe 2.°9 
Laughtons cafe 180 Jentlemans cafe 2.10 
Gatewards cafe 18 3 The Parfon of Dovers cafe 2.11 
Cutler and Dixons cafe 18; Wyldes cafe 1.19,'2.20 
Porter and Griffins cafe ibid. The Bilhop of Bathes cafe 2. 19 
WelkJen and Elkintons cafe I9 I ,19l PurJlo'JIJ and Parkers caLe ibid. 
The ReCtor of Chedingtons cafe ibid. Cheek and Dales cafe 2.20 
ParamDur and Taraleys cafe 19'Z. Smiths cafe ibid. 
Fulmerftons cafe ibid. f:.heek and Dales cafe 2.2.1 
Manning s cafe ibjd. Archers cafe z:n,223 
Pier points cafe ibid. Blresfordscafe 2.'2.2 
Pier points and FulleJhurets cace ibid. . Sir Thomm LCiveis ca~ ibid. 
Carters cafe 193 Clutches cafe 2.'2.; 
Hemmii;tons cafe ibid. Frenchams cafe ibid. 
Fulwoo s cafe ibid. 
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Part. I. 
I 

HILLA"RY TERM, 
SEPTIMO 

JACOBI, 
IN THE 

KIN G S BEN CH~' 

R. 13ar'll7ick, Plaintiff, againfl: J. Fofler Defendarit. 

I 

',{i',c)" 

,(.' i "' 

,. ~.' .... , ,-

Ichard Barwick mabe a Utafe or 1!anb utito Tohn Fofter fo~ ten In 1n Mhoti -
peard , rend ring 50 1. Rent. ~apable pearJp bp r~'.p{ po;tion~ of Oebtfor'- ' 

, at tluo f~a~~ in. t~el!tar: .~bat i$ to rap, ?it tte.f~all of~~r' 167. 

t~ AnnuntlatlOn, anb SaInt M!cpael the !\rchangel, ~ hltt~t,n tlJe 2. Cro.2.2.{ 

fiud ':term .. ~{Je qrerm erptr~$'. ~nb.foJ tbe ::t.frr.er~JJe~. of 2B. 
Seitt, to~ tile two Ian 1!tar~~ tbe }i)lamttff flt.Ottiib IH~ ,~ttl!)n 2. Brown. 2. 2. 0, . 

of 11)ebtafter tbe faa ten bap~;counting oft{Je ~rreralJel toIle I Brownl.xo$' ~ 
Ilebiltb, at tbe. Ita a of Saint Michael Jan pan; b:1{}icb tua~ tbe faa feaQ,.anb tbe 
Iall bap oftbe ~erm, Et aJhuc exiftit a re.tl'o : ~nb upon tb~1 llene~a! ~iT~e pfetl~~ 
eb,A VerdiCl: was found for the Plaintiff. ~~e lDzfenliant Up, bh1 €ounfeI ntnbeb tn 
Arrefrof Judgment, fOt t{)at t1)e ~Iaintiff cOlinttb fo~ fo l11ttcb llie~t bUt f~ twa 
,pear~ at S. Michaelmas, Jtlll pail. Wberea~ no Gent lb~~bue unttl ten bap~ af~ 
ter. ~~ appear~ in tbe .IDed~ration ltV tbe b.lo~b~ of ~ererba~on, (fot tbt lu~ 
flaIf penta rent.) Wtlliams Jujlice; tbe ~Iaintiff i~ In tbt~ cafe lutt{Jout t'tt~ ':~p fo~ 
tmp part of I)id tcnt,bpreafon of tOe faUitv in bfd~ltion. fO~ if a man 6?tr.~a Where th: 
bi~ altion fo~ one tbing to 1tlIJicb be batf) dllbt:anil fo~ anotlJtttbing alfo,u. 1u!)tc~ Wnt jball 

b~ barb Itil rillOt,l)t~ .l9tit ltJaU abate fo~ a.lI,a~ appear#' (tp 9.H 7 .fo 3,hy·F~rleux. abate and 
1J0 in tbt~ cafe tl)e 19laintiff b~inging Ill' ~ltion fo~ . rcntpapabIe lnitbin ten where norc 
ba!,~)lnblC~ are out of fue ~crm, anb fo no rent bpfo~ceoftbc tliefetbatt.on, no~ 
ptt ~ tent tnttbin tOe tuo~b (pearIp) anb tlJercfo~e tlJttubore,w~tt ougbt to, abate, 
.if tbt~laftrJ!l1t,being referb£'i:I,tUtb ptlpabJe/outoftbe ~t,tlU,~~ horent.: ,Croke 
]ufi:icetotbecOlltrarp, aitbougb tbe Ieafe be enbeb at Michaelmas, pet tije butp, 
ll~ to tf)c rent re1l1Qin~, bp reafon "ribe, contract betl.ttetn tbem: !lnb.tbe 
,ttltbop~ are onlp a Hfjler~p giben to tbelldTee fo~. ·bi~fttnefit. ~fklbitfJ 
be' tahnot ufe to bere ot tije'1tdTot of aU ~iS Gent, ~ in . atl·~ltti(Jn of beb,t ~~,Q!1gbt 
fOt t~c Qrtetag~~ of:fucb ~ Sent, b.lfJereten b~pll tune of.papment -areglben,. 
Ill' t~ to fap tn fn.t1 bcdaratiori pro '"du6bus annis firtitis at Michaelmas, anil 
n~t finitis after t~e . ten bap~, anb, -1l.1bere ,tbe re.nt;J$ ~Bfer.btb papable at 
Mlchaelmas, 02 h1tt!)tn Un bap~ after budng tile ~trnt /'be map bemanb tfJe 
;fentat Michaelmas, anll tb~ 9J.eiTee ij)aUJl,ot ~\.1e tbe 1.i&eJt~ ,of. ten b~p~l!i:JJe 
~lart l'apment.; ~ elverton JuQ:IGe' and ~letIjmin.g. c¢'m~f :Jr~llJ~~a'lJ1eeb beretn, ,. At ., 
'anb tba~ fo~ tb!~ r~arOn,beC'i1.urc}tltat~ijfi(ettton,t~ an a1l'~re.mentllla"'~~~.J . n 
t~e patttr~ at. tbc tune err tbe .i[ea~e~l1attt;~ Wben in -Cucb aeare tba~ b_n~,(~ , 
tbR t no <!fIe ctlon . cau De matte ,bp tbt~aittremtnt' tetWtlu tbe parnt' 'II gbfit, 
. ~ ants 



. -.. ~- --"~-.,.- ,--.. -. 
2 T~rmin.Hil.7' lac. Marfums Cafe. Pare t. 

~ -
anti tJetrminelJ ,antlltlben tbe term ffoltl~ out,no dcction can tben be fo~ tOr un 
ba~ a~cr tl)c ~crtlnentletl, fo~ tbat bp tbi~ jDetc.tlll.tnation of tbc.tcrm,tbe :Uer~ 
ro~~e. ebp ,llp 1ttaplf ])illter~, i~ g~®,ffl1tJ tbcrefo~e tbc contract mall be alto 
tteurri'J elJ.,fnb tb~JtalI bt ~elleb inlbe l1t((G~ p~trcittJp after, Michael~as, a~ a 
p~op~r butp, (J Co bi~ Bltion Wen b~oullbt,acco~bing to tbe ag~ccn1fnt bctltlren ~bc 
partlc~grountlcb upon tbc col!tratt,antrllpno ultcnbmcllt 1t can lle otOcr1Utre 

This cafe ended c~nllrueb. fo~ tbat acco~bitl11 to t~e etP~et~ ag~£ement mabe bet1t1ren tbc par:: 
by agreement. ttcp,tl)e rent t£rcr~)b o"~D~to be llatbburi~tbe ~C~lll.This cafe \'las ended ~Y a

greement betlUeen t e patttdl,afttr tl)e.p percctbcfttuOtc!l1bap tOt €'ourt encbneb 
in tbeir opinio ... " be lftttct oPtutolt;oftOc ~Q."tt l1dhg dear f'~ tbe J)laintif. 

Th,mas Marfum Plaintif, againflStephen Hunter Defendant. 
[II an E'eCl:i. A' Cop~holder Ptef~riI1l'~ to babe common ~f~anJlre in tbe wall of tbc :l!01b, 
me firm. ~n- : ttftertuafb~ De botb putcbaft.tDe:l[nbett.ttmrefm fk,attbbAtb It <l!onfirma:: 
red, Trinit. 7. ttjD ill.~be:unto bhtillPtbel!Otb,dftbtll}our~;im,b lllfnb,ant.t(to.t(Je IbbiCb~~btib 
'ac. B. R. Rot. bt13 €OmmOn)Habendum to bim anb bi~ ,eir~ cum pertinentiiJ. ~be qUtniOll1na~, 
I';: \l.1bttb.er tbe €ommon parreb 0t nct,o~ fboufb be crtina l1p tbc unitp of potreffi:: 
~el~~~~~20. on. ~t w~~ argue~ at tbe ;l5~r, tba~ tbe €ommon flJouIb be go~, fo~ tbili rea:: 
~ ero. 25; f~n. ~bat tf tbat tl)Ulg to wbttb it 1~ appenbant be gon, tbe tblng appcnbant' 
~ Brown. 20.9. [:Ip t~i~ i~ ~lro g:(Jl1,·acco~bing to tb~~(I)Ittf of 5·E'4 fo~8.'. 4rbe tarc of Garter King 
:,ommon e~- oftbe ,eralb~, anti 19.E.; Ficz.tit. ~mte. Placito. 8 3.lt1ijere an Mife lUa~ b~ougbt 
:;a bJeffi~~: bp a feme; anb it tna~ fountlllp. ~er~ta1tbat tbe fatber. of. tb~ Woman galte 
Vlor;67. tbe 1!anb uuto tf)e JDcfenbant b.tttO bt~ ~augbter tbe ~Iatnttff tn Frankmarriage 
~oy i 36. tb8eh tbepltlere ~nfraa~nos ~ubile~ botb .tbc onc,al1.b tbe~tber; aftcttuar~~ attbtir 

fult tlgc,tJ)e ll}u'llanl1 futtf) a lDibo~ct,al1b tOat at" blP futt, tbep ~Were bi\to~:: 
ttb, anb rbat after tbe bilto~te be kept tbc potreffion of tbe wbdtt," anbbib 
put 'Ou~ tf)e lUoman, fo~ the WbicD me D~outtf)t ber ~ffift. ~nDfo~ fIIat 
t~e taufe bf tbe ~i(t,anb tile fotnt of tt ~a~ be~trtnirteb anb taken "ltp fl' tbe 

. '-'ibO~te ~t tile rutt bf tile ,"1fba~;tt 1tt~~ ablubgeb tbat t~e _an, fiting 
, l~ttUttttt' fljoulb recober tbe lUbole. fDt tbat rb't franItmarttaue bearopeb bp 
~t bJb~gtt~tbe t*tlt,oft~e ~upbanb i~ aifo (t~n~ ~rt~ ro in tbi~ cafe, ~lJe ~o:: 
»ttltoib ,being defttoy&3, tbtCltottttrton aIfo btpel1fltug on tbbf ft)an bt Itkewlft 
1&6. ~l~J;111pil1g t~i~:9r~ltitt,tDt fote point itt tDt~ ~aft ren~ UPOIl t{Je p~tfcripti~ 
bhlfot. ·In tJjti ta:re,be oUllbt to fap in pleabhtg T41t~ eft ~onfuetudo; lJU~ a.ftet tfJt 
pur~~ar'e be tatttlot fall ro,fo~ tbe puttbafe botO eX'tmgmff) tbe p~ftttptlon, anll 
Int ~om~oh frdttg bp p~ertription 1tlbitb j~ gon, tbe €Olf1mon alfo i~ gon. 
~t1ti in. tbhf alJ~ertl Yelverton Jufiice, Williams 1u~ice. ~ €oPVbolbcr map intitIt 
btmfelf .ltv pleabin!l.auft!atam fu#.: but lUben be btmfelf,bp b1~ own art batb be:; 
ttrtntneb biS effate,itp t6t~ be D.atb loft bi~ 4!ommon. Yelverton anti Groke 91u1li-

~)~';~ ~. ag';bib ng~et \tlitD ~.~ ill tbi$ ,fo~ tbat tlit l1dontting bere in tbi~ tafe i~ unto it 
. tutfdtharp eftatt,tUtb lt~t unto a ~rreDofb ; al1b tOefe 1tlo~b~ bert cum pertinentiis 

lntU tto.t fertle bi~ turu;{1utif in t~ grant tfltre babbrcu tbe[c lUo~b$ (~) with all 
C;onJq16ns .l?,efore. ufe~ tbbf bab been t~tll. so~b aub ruftid~nt f~~ bim, .a~b woul., 
!Ja{te~ cat~~~b tbe cao,ll.lmon,but not otlittb.ttfl', a~ bere 1n tbt~ caft 1t t#, being 

Ro. 1 i. ~itJ1ol;tt tbt~ drturtjbf aU €otnmQn~ l1~fo~e ufeb. ~~ ltla~ tf)ercfotc ruleb 
fudgment foragailJ~ btrn,llp an tbt ~l;tbllt~; tbnt ~e n;~ulb not ~ t01$ ndlllJ~ant,babe tbt 
!he Defendant. C'OI1't!'nMt -of Jlallutt to' blm,anb to. J)'~ ~e1rt~ : , artb. bp tft~ rule of tbe €OUtt 

~"~n~nt bl~ \lilt.ttl attainn t~ . i9laitl~iff, .tbat te t!Joulb not bp tbi~ 1J1anl: 
[n a WtitofEr-f;Jabt \~t'ctt'Cltnmi:lrt of ~allutt to bitn nub Itt~ ,ettt~. 
arto reverf~ a' .,' i::: . ., '. ." 

!~~~B~\: '::~;:'I; PrOner Plaintiff1asa~nfi Johnfon Defendant. 
debt upotl a . , ." . ',' .. , . . ,. . I ., • • " 

bo~. T~: 'opllten":itt#~~'p~ar~ 01'. -a~in? tlJc o·n~. of tbem (t~ant~ .Di~ dlatt>~ 
;~:~.;;.3 . ~peg,tlJe~fft~tfU\lP'~nng tbat,':a1;1 cattle to l)im np rurbt\lo~ftJlp,anb a~ be 
2. Brown. 212 • .tOolt ~~ahl to tle,<tn~atttg, bargtttilJ ~ fdbt tbt fame to Johnfon,bp tbe name·, 
Cro. iliz;.So,. anll ~1b~,of ¥ole?::gnu~ l!lu!1'.iStn~~anp,auf) all bi~ Enau,fiigb.t,~itlt anb i~!~ 

~::~ 
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Part 1. Termin. Hil.7. Jac. ProCters Cafe. 
ren in tbitt, anti botb alro tObenilnt bp tbe fame :JjnbelltUtt, to fabe anb ke~p 
"arlUlef~, tbe bCl~bre, .from ~u fo~mcr ~lt~ bohe bp !Jim, o~ .IDinu~ballce~, anb 
llib aIfo furtber l1tnb btmfeJftn a ~onbto perfo~m ail tfjefo~mcr ~rttdC$,~~allt~ 
€obenattt~, anti agrlilUcnt$ in tbe fame inbenture bet\tleen t~clll c01ltaineb.rqr~e 
tWenbre being ebicteb out of partjbtougbt bi.« action of ,[leut upon ttc ;)!;onb in tbt 
C.B. anb tbereit Wa$ adjudged for Johnfon the Plaintiff,tfjat.tbe '?fl.ctlon ~nen .Ipctb. 
fo~ tbe reberfing of ltlbicb ~ubgment Protter li~oug-bt ~t'« W nt of En or Hi tbe 
lJiingJJ ~encb, tbe lID~it of ~rto~ 1Ua~ b~ougbt).fo~ <errOt in point of Judgment, 
ltlitbout f{Jc1tting- of anp. parttcular ~r~o~ ;l1ut flffigneb tb£ erro~ gtntrallp, tbat 
9jubgmcllt 1tla~ tbere gtben fo~ tbe ~latnt1ff, 1.ttf)crea.« tbe fame .ffJoulb ~a1.1e ll¥cn 
gillen fat tbe ,[lefe~tJtlllt. 2nnb at tbe. bap at.TIgneb fo~ tb~ OPCi1lII~ ani) ~argUlng 
of tbc crro~8, tbe ~outlcil fo~ tbe J.l)hunt. bcmg a.brcnt, Htcham bung ot €ouncd 
lUitb tbe JDefellbant 1tloulb babe opcneb tbc pomt, flub fVftncb tfit parUtul.m: 
erro~ p~etenlleb ltp tbe lfllaintiff; but tb~ :Jlll~gr ~ \.t1o~tlb not Cuifer bim,uut [a11l1 
rbat if tbe ~Iaintiff1.ttoufb not come 1tutb flIp <l!oUl1cti,anh opcntl)e crroJtJ unra 
tije ~ourt)tbeptuotdb tbl'n.p~oc~eb.t! affirm tOe ,ubgment.~frertth~rb.sY elv~rtOn 
at tbef)5ar, argueb fOt tlJe }plalnttff lJ1 tbe lW~tt of erro7, tbat tbc :}fullg-. glben 
1tJa~ ~rtoncou~ anb olig{Jt to be rcbcr[eb, fOt tbat tOe ~Olti) 1tln~ not fo~fcitcb~ 
~o2tbatbp bi~ g~allt,notbtngmote pillTeb,tban~bat be ball rigtjtfuHp inbim to 
pat~, tbe h.lo~ti% of tbe g~ilnt arc molendinum fuu~, nnb aU f)!~ enate in tOe fame, 
toe 1uf)icb general Wo~b molendinum in' aftcr\l1arb~ bounbcb anb refiraineb ltp tbere 
fub[cqucnt 1tlo~b~, (aub ali bt~ enate) neitbcr bab fie anp intent, to paf~ a\tltlv 
mo~e, tban be bab in bim to par~ ,anb aU tbe h1o~b$ in tbe g~ant bo paf~ uno !'-4tu; 
ann to be conllrueb tbc one bp tbe ot~cr. ~opntellalltS a~ to tbe poffeffion of tbe 
tbillg in jop.llturc are fcifri:l vp entie~tic~ of tue U1fiolc, anti of ei.1erp part tbereof, 
rquaUp, but in rigOt, onIp of a mOltp; aub bp u lJ?unt of tbe 1tlf)ole, up olle· of 
tbetn tbere batb oulp par~ a moitp,tlnb ltp tbe <l!ollenant tbe firll part i~ qualifieb 
bp tbe later, ,l(co~bing Ullt~ Nokes Ca(e,Coke 4-P, I .f?;8o,8 I. tbat it <itobenant p~te:r 
bent in 3!alU man be qualtfieb IIp a .~obenaltt 1n .IDeeb tubfequent. Sir Robert 
Hirchin argueb on tbe contrarp,fo~ tbe:IDefcntHlllt in tbe W?it of\!ftro~,altb p~aptb 
affirmance of tbc fo~mcr jiutJgment, fOt tbtit toe oligation ltl~S deadp fo~feitcb,' 
anll tbatfo~ tWo rcaron~. firll,becilufc of tbc genrra.i g~aJtt, be f)ubinggcneraUp 
g~nnteb tbe mtliU, bp tbefe wo~b~, molendium(uum, bp1t1bicb 11to~b~, aU tbe ~iU 
batb ptir~, 11tbcrea~ be couB) not rigbtlp par~ all!, trio~e, tban a SlU?ottp tbercof; 
ncirbrt batb anp mOtC par~ in rigbt, but a SJWoitp, but ill refpctt of bi~ po iTeffio n 
in tbe l11bole anti of tbe gcneraltp of biS'gtant,tbc tnbicf) i~ to be taken firongeJl 
fl!Jiltnll tbc ~tanto~, flub fo~ tbat bebatb alfo bounb bhrifelf ltp fjis obligation 
to make grob anb pcrfo~m tbi~' ~tant,antr in tbi~ be batb faiIeb, nub tberefo~ebe~ 
ingboul111 b!J bi~ obligation to pcrfa)~m tbe p~emifeli in tbe 1Uboic, 1t1berein be 
barf). fait~b, ~nb tbe~e.fo~e ijilf (@bhgation i~ fo~feiteb fo~ tbe tnboIe. ~econtllp tbe 
~£1hgatton l~ fo~felteb fo~ tbe wgole, up reafon of tbe erp~cf~ agtlitncnt bethlren 
t~em, fo~ if a mon tbat batb not a term in p~int of tigbt, ltlin pet €'O\lcnant. bp 
blp ~nilcnture tbnt anotber {ball babe tbe faIb~crm,anb afterb.1atb~ binb~ bun,. 
frlfbp ;.l5onb to perfotm aU f~~met~(J.rtide~,~obenalltti anb ~g~cement~ betwltu 
tbcm ,anb. cannot pcrfo~m tI}l~, fo~ be cannot JJtant tbat 1ttbicb tie batb not in {Jim 
fo~ to g~allt but b!J n~aron of bta ~obcnant anb ~g~eement,anb bilf ~onb to pet:l' 
f!l~m tbc fam.l.', bi~ ®bHgation t~erefo~e i~ to be fo~feiteb+ Williams J ufrice: t{).ere 
l~ ~ paml~g tn f'hgbt, onb a paffing In }&ofteffiOtt)anb tbefe are duo' feberal anb 
btfiu~ct tbtng$': fo~ tub ere tgere are tlUo :]0Vllrenant6,tbep are feifeb per rny,& p~r 
tout: If .one oftbel~ bp breb ulbenteb, bargatn~ anb r~n~ t~tum ~atum fuum,anb t{)t 

3 

ot~er btf~ ucfo~e mroimcnt, tbere paffetb but a W)ott!', 1n tbi~ tafe,ex 'Vi termi ni 
tbe <ll?bligat!on i$' fo~feitcb lUP tbe general.h?o~bP in tb~ fitll part of tbe ~ttben~ 
Kure,tf tbe fame ll~ not rc~ncbtdr, an.b qualt~eb I1p tb! fubfequellt 1tlo~b~ of tbe 
tt~betlnnt, 11l.bcret~ tbc btifcrencc nun (1e tbts,1.ttbere In tOe beginning, tlJer~-are 
t~1ng~, oJ fi~gbt~ In l(,'\w, to be paffcb, anti 1.ttbert in blib,tfie firll map be after~ 
ithlrb;5 etplametJ1bp ttl1)~b$ fubfequent,but not tbe orJ)er,all' tbe 1tlo~b deJiimplt~p. 
~ gmeral Wm:rantp, but dedi pro me & hd!.redibus me;s, ht a fpedal Warrantpttlitb 

. D~ ~, 



4 Termin.Hil.7· Jac. Earl of Shrewsburies Cafe. Part J, 
tbi~ limitation. Croke Juftice; t\t1o :Jlopnt£nant~ be, tbc one g~ant~ aU, 1tlfJitb ~e 
J)at~ bp ft~tbi~otfbip (a~l)c talte~ tbe !!a1t1,) aU patret(y, fo~ tbat bi~ mifjllbging, 
Ot bl~ mtllafung of tbe lLahl, cannot alter bi~ urn ~~ant, tbtfe tl.1otb~, all his 
Efrate cannot p~ejubitt, nOt anp tl.1ap~ i:liminiif) bi~ firft ~~ant, tuben a~ {Jo be::
fo~e talte~ upon bim to paf~ tbl? tnbcde, aub fo bi~ <®bltgation fo~ftitt'b: if tfjeft 
1notb~ bab been in tile ~obenant to perfo~m ait mucb a~ in {Jim ltla~, tbcre tbt 
firll general1uo~bp, bp tbe 1tlo~b~ fubfeqttent, migbt fie berp wen quahficb, 
It~t bere, bp tbi~ gene~aI $~ant, anb peremto~p ctrobc.nant. t.o perfO?ll~ tbt~ 
1tlttb a ~onb.bp bim enttebto pctfo~m tbefame, anb bcrem fathug, bptbt~ flip 
ebligation i~ fo~feitcb, anti tberefotc tije fo~mer ~tlbgement WacS' tu~U ~ll.l(,ll, 
anb to be affirmeb. Yelverton J uftice, tfJe ~ubnmel1t to be affirmctl, (}J~ 1ll1agi~ 
nation cannot quahfie bh1 Gtrmt, tbe i:Jifferen::e mill be tbi~, 9jf a tnt!l1 g~f!nt$ 
a ~ano~ 1tl'bief) be batb not, be !ball not be bounb {tp tlJi~ ~Jant, but bp r)i~ 
tX'Ptef~ €obenant to perfo~ttl tbi~ ~~ant,be fl)aU be uounb bp tDi~ ,in tf)ip' cafe Di~ 
~onb i~ fotfeiteb. Fenner Jufiice, to tue eontrarp, tbe ~~antbere batb rcfcrrnrc 
to tbat tbing 1tlbicbmappaf~, anti to n!.llllo~e, anb tbc~obenantbatD referOut 
unto tbe Gtant, anb tbl'rl'fo~e "otbing paffctb, neitber tp tbe ~tant, no~ Pit fip 
tbe €'obenant, but tIlar, tubicb be migl)t tueU pafp'. fr0t if tbere be two ~O:: 
parcenerp' of a ~ano~, tbe one <enfeoffP' tbe otber of t{Je 1l1boIc, tberc pet paf:: 
fetb but 11 moitp, not1tlitbllanbing tbe feoffment tua}1 mabe of tf!e 1tllloIe : fo in 
tbbf cafe bere, be g~ant~ molendinum fuum, tbat i~ a~ mueb ap' to fap, fo mutt) of 
it a~ be conib well paf~ bp bis Gfant, anb in muico be barb rigbr, anb t~c ~o~ 
ltcl1ant anb ~onb ({JaIl ertel17) no furtber, anb fo no fo~feiture, anb tbc rcfo2c t~c 
~ubgement giben t~ erroneous anb to Ite reberfdl. Flemming Chief J ufiice, a~ to 
fbe \l!obenant, tlll)ieb i~, tIlat be ff)oulb continue in, fredl, anb ilifcbargci) of oU 
9fntumb~ance~, bp anp one, anb not, tbat be fl)ouln babe, anti cnjo!1, aJl ~i~~::> 
flate tubief) be bab in tbe W)iU: but tbe ~obenant ip', tgat be W4JultI [abc {jim 
fJatmlef~: tbe 1!a1tt, bp anp conffrultion 111ill not extents furtuer, 02 i1cponb a Ii~ 
mitation, bp e:rp~ef~ ~obennnt, meeting 1tlitb tbe f~me, n$w{Jcre 1!cffce fo~ 
pearlf g~ant~ bi~ term, anti €'obenant~ tbat be «loU lnjop tbl? fame, nl.lt1uitb~ 
flanbing anp tbing bone ~p bim, tbi~ ip an eX'Ptelp' ~obrnant, in t~i~ p~incipaI 
tafe, tberc iP a IJtant of tbe wbole, a ~(lbenant to en}op" anb a ~onb fo~ perfo~;< 
manre,tJje 1tlbicb bp bia' not enjoping of tIle tubole ip' fo~feiteb,tbe9lu1:lgment well 
giben, anb ~o be affirmeb. Crok~, W~lliams, Yelvert.on Jufiices, & Flem~ing ChiefJuflice 
dear of opmon, tbat tbe <@bItgatton tunl1 fotfcttetJ, £\111:1 tl)e firll ~ubgmcttt Well 
giben, tbe tlifferenee between tbi~ tafe., antrNokes Cafe, Coke 4· pa. fo. 80. & 81. td 
in tbe manner of tbe perfo~mance of tbe (@~igtnal ag;ezment, in tbi~ cafc, tbc 
1t1b.olc ~iII, bp tbe recital, anb up tbeir ag~e~mcnt 1utl~ (onilepeb, anb tbe monp 
paib acco~binglpfo~ t~e 111{)oIe, anb but a mottp patTetl, aub be neber cnjllvetJ but 
tbe mgitp.~ anb berein tbip' cafe biff'et.lf from Nokes Cafe, bere in tbic9' cafe tbe alJ~re;< 
ment tua~ ,to pafP' tbe tubole mrliII,anb bountl.bp ~onb to pcrfn~m tbi~ ag~ct'mcJ1t 
anb b~tb fatleb berrin, anb fa tbe ~on~ fnzfett~b, anti ~~ to tbe otber ~obcnatltlf, 
tQuebmg t1)e ~ncumb~anu~, a~ to tbt~ tbere 1~ n~ btffcrcntc bet111een tbt~ caft 
\J Nokes Cafe,but in tf)i~ cllfc tlJe uzeacb tP' not 1".llb, III t1)r !lot pcrfo~matlce nf tl)t 
~obenant~,but tl)e b~eadl i~ berc laib in tbe not perfo~mance ~r tbc<@~igil1fil a!.T~£t 
ment between tbem,anb tl}e ~nni.l fo€ tbe perf~~m~l11~e of tbtp' ag~eement (being 
not .perfn~neb )is tlJcrefo~e fo~feiteb,anb tbe19lalllttff tn tftc C.B. ba~ goob taufe of 

Judgment affir- ~ttton, anti fo; tlJe 9jubgmcnt tbert ltlell gtbc!l, anb to be arco~btnglp, ltp four 
med. ~ubge~ againff nne, anti bp tbe Gule of tbe ct!ourt tfie ~ubgmel1t 1ua~ affirmeb. 
The Cafe in a ' 

:~:v~:'~~·or The Earl of Shrewsbury Plaintiff againft the Earl of Rutland 
judgmen.t in, , . Defendant .. 
all ailife III the 

C~~:h~~t.re~c. QUeen El~ab~tb being feifeb of tbe 9lf}annOt all~ ~arft of ~lypft~n al}as Clepfl:on
h. R l}jt. 610. ., 10; EhZ. btb g~antbp 1!etter$l&atcnt~, OiJictttm cuffodts Pa.rct JUt de Clypfl:on 
Il Co.~). .t9 Thomas Markham fo~ bi~ life, anb bib furrfJer g~allt unto IJl~n, Herbagium, ct 
2 Brown>' 2.2.9· pflnnagit$m (If tbe fame lJ)atIt fo~ bi~ life upon tbe bratb o~ ~emtre of Queen Elrz. , * 



PJrc 1. Termin. Hil.1. Jac. Earl of Shrewsburies Cafe. 5 
tOe sn£}anno~ lUitf) tf)e reb~r~on of tbe fame ~arrt, bib befcenb ani) come uhrer 
King James, 1l.1bo 1. Jac. renting Markhams ~atcnt of tbe cufto~p of tbe i&arIt Qf 
Clypfton bp a new ~atent. g~ant~ unto tf)e ~arl of R,!tland fo~ bt!1 lift in reberffon, 
Officium cuftodis parcifui de C/ypftonalias Clepjlon,.to begw upon tbe beatf), furrentrer; 
o~ fo~feiture of tbe <!faate of Markham, anb tub tberebp [uetDer g~ant . unto bim 
fo~ life, Herbagium,& pannagium parci prtedi~i. Habendum adeo plene, , & i1Z:egre, £11/' 
Markham bab tf)e fame; aftcdt1arb~ King James g~anta tbe rcberfion nt tbi~ in 
fee, botb of tbt ~Cln110~ anb . ~atlt unto tIle ;J!O~b Mountjoy, ~~O g~antei) tbe 
fame in fee unto tIle <!ead of Shrewsbury, .4, Jac. Markham bleb, after 1t.lbofe 
beatb Thomas Thorne cntrcb into t{Je ~ark u.s' rt'~bant to tOe <!farl,of Rutl.and, ~l,lb 
Itp bi~ clTommanb, anti upon a Ilieentr~ tbe ~ad of Rutland b~ougf)r tbt!1 ~mfe 
in tbe C; B. anb bail :Jjnbgmcnt tbcre gtben anb te~Obcre~, anb fo~ ~eberfing (If 
tbht:l!ubgment, tbe Qfad of Shrewsburyn~ougbt bt$ W~ltof ~rro~ In' B.R~ iln~ 
biber~ ~rro~~ affigncb to reberfe tbe fame Sinbgmcnt, aU 1t.l,~lCb r~beral <!frro~~ Termill. Parch 
were argncbbp tbe ~ubgC$. Croke J uH:ice, tbe :3jubgment gtbclt tit tbe C. B. l~ ~ Jac. B. R. les 
ctfrronCOU$, anll to be reberfeiJ. ~br C!Errour~ lt1 tbe '91ubgment are ;. The r. Jndges argued 
Error, ~bat after t~c ®crbht, qnb befo~e :tubgment, tbe }1)laintiff in tbe ~mf£ I. Error. 

btb'cntl7t into t~e JDarfi, anb nib t]l'tC tUllt ani) kill a ~tag,anb bib tafte a 
f{joulbCr of it fo~ bi~ fre,~ tbM tber!'fo~c Ot~ Wtit ougbt to abate; tbi~ i~ no ~rro~ 
Jlil2 nnv mufc fufficicnt to btnbcr :ljutlgmznt, neit{)er bib tbe ~ourt ert'l~ berein 
in gibing of tbeir ~utJgment, a~b tOat fOt tbi~ reafl.m, 1t1berein tbi~ bittctl'nce is to be obfcrncb between tl)at mblct) botb abate a W~it in Facto,anb tbat Op 1&lea, Note the dif
ani) In{Jerc tbe fame blltb abate a ro~it in facto, anb tbatll.ljtbout anp ~Iea, anb ference. 

tbercfoze if a tbing bappen~ in faCto, tlctw('cJ.t tljC ~Ctbht anb tbe ~ubgll1ent, a~ 
death;tt1lJirb Omnia jclvit, 9lubgmcnt ginen in fucf) aeafe, tuitb,o~ agaill!f anp of 
t~e ~Jni('p, fncb n :f:Ui)gmcJ1t tbu~ giben i~ llIeerip Vacuum; anll tbi~ 1nitbout 
nup cruet lDleu, nni) fucf} a 1'bing {baH abate u m~it in facto tuitbout ahp plea,. 
But if a Ferne fole li~illg~ an ~mfe, aub after ~erbiet, ani) befote .~utrlJlnellt,. f{Je 
taltl'~ a :$.u~Oanb J tbi% i~ no teufe fo~ to binbcr 9lubgtncnt, fo~ tbi~ cannot be 
a\1otbcb 6ut up plea, aub tbe pattie barb no time to pleab tbi~ bet1l1eeil tbe ~et:: 
nitt ani.'! :1!ubgmcnt" emil aftct 9lubgment tbt time ilfpall fo~ to pleab it. So in 
tbip cafe, tbi~ cntrie being a matter in facto, to abote tOe nf)~it, ougbt to be 
plcabeb, but not lietween tbe l!}crbht anb 9lubgment, fo~ after ®erbiet.t~e par-
tie bad) nn bap in ~llttrt to pIeab it., fUlb.after 9lubgment fuell a matter in facto 
cannot be aUdlg-eil fo~ crro~; but I1cfo&c, o~ not at aU,atJmitting of t~i~ bifferenct, 
t~i~ cntrie in. m anner a~ it wa~, (if be mtgbt babe pleabcb it) bJoulb l10t f)abe 
rtbateb fbc m~it~ fa~ beu be bib enter into rbe ~arft, anb bib tbeJ:t hin a ~tag, 
anb took one if)onlbcr of it fo& ~i~ ftf, itl tfji~ rafe bp bi~ entrie be l.1la~ a tref:: 
patrOl, ani) tbJ;t bib nnt aftMc bi~ W~it; [Jut iffJe bab cntreb, ad cujioaiendum, litt 
Curb an cntrie be bab abateb bi$' !ID~it, fo.? tbot Op tbi~ be daims a p~optrtie , 
intb ~e bot~ not bere ('nter a~ an <!Dfficer, but a~ a 1tJ~ong bocr, anb tberefo~t 
~fJi~ ~Ji~ cutrie ~an not abate bi~ lW~it. The 2.. Error,. Eleing tbe g~eat <euellion Error. 
111 tlJl~ cof~, tl)tp make? l~e hterere et hcejitare, anb tbt~ 1tta~ upon tf)e p~indpal 
~bancn~e ~traUolDcb, tbl~ t~ no'Vus cafus, ani;) ne11er befo~e came in gueftion, tbi~ 
1$ a p~tnrtpaI cfinHcngc, to rap" tbat betWeen tbe ~beriff Wbo return~ tlJe 
i&annei, anboueoftbc jDefcnbant~, t~ere1lla~ auaetion of ~refpaf~ tf)en be:: 
prntri~tg. 9! relp not upon tbe p~illdpal cbaUenge aUebgeb to be, fo~ tIlat tbe 
~fiertff \.thl~. q~ondam ferbant to tbe €ad of Rutlll:nd, ~lJhh£1 no p~indpal ebal:: 
Ic~gf7,. fo~tbl~ t~ crrcutdl ~nb paff, but o~bertu.lff, tfbe lUcre bbf (erbant at 
fblS ~lmc, anb bIb 1lleare_bl.s ~loat~, .. t~at tn tbt~ cafe, tbe cballenge, taIten 
flub btfaHo1t1cb bp tbe trourt, 19 a p~tt~ClpaI cbaUenge, anb tlJi~ appear~ to be 
fo bp tbe ~ooft of I I .H.fo.2. 6. 1tlbtre tbe cafe 1na~ tf}ig in an ~ffirt tbM tbe ~o~ 
toner, ttlbo rct~rneb t.be ,anne!; bab an attion Of b~fJt tben bepenbing againll 
~n~ oftbe partlC:S', tbl~ l~ bert belb -to. be no p~tnctpal cbaUeuge, otbetwife it 
lSl.n tr~fpar~,. o~ batt~rp, fo~ ~bat.a futt~ap be concerning meum, &- tuum, anb 
!be1r frl~nbilJlp fip tbld .1l0~ 111ft1ng(~, .tt j~ {btu faib if ~e 11e ~Iaintiff 
tJt an ~ctton of jDebt, . tbt~ I~ no ~~l~Cl~al clTbaUenge, otber1uife it is 'Via 
'lJe1{a tf Oe be .Dcfcnbant, anb tbt~ 1~ Ollr ('afe bireetlp, fo€ bere tbe 

~beriff. 
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Td·min.Hil7. Jac. Earl of Shrcwsburies Cafe. Part t 
~btriff~O~ jD~fenbant,allb tberefo~e tbi~ i~ a goob p~indpaI cballenge in 2 I ~E-4o 
fo. I 2. tbl~ ~ulc t~ tbere taken, tf)atin ebcrp cufe 1tlbere apparent malice notf) ap~ 
pear to b,! In tlJe one, o~ in tbe otber, come in {launder, tbi~ i~ tt i&~indpaI ~bal~ 
Jenge: 731t an ~a:iOh of batterp, at tbe time of tbe return of tbe ~annel,be bang~ 
ing, bp, o~ againll tbe ~beriff, anb one of tbe Ilartie~ j tbi~ i~ a p~indpal cba{~ 
fenge, alib fo it i~ of att ~(tion of ~lanber, fo~ tbefe are ang~p ~(tion6. Et lex eft 
teEt" & a Deo ordinata; ~ireaa ratione, & lex plus l"u.d~tur quando ratione probatur. :J[n 
tbtg cafe, tbe :t1urp bemg returneb bpfucb a 5llf)lntnera~ hla~not to rcturnrbe 
Came, no~ to ttecute tbe fame ;fo~ tbi# caufe tJ)e return i p not goob,anb lip conrc~ 
guenee tbe9rubgment giben upon tbi~ l>crbilt bi not goob, but erroncou;T, anti 
fo to be reberfeb. The ~. Error, ~bat 9!ubgment wa~ gil1cll fOJ tbi? !F'Iantiff , 
1tlberca~ t{)e fame oug-be to balie been gibcn fo~ tbc .IDcf€l1bant. ~yi6 crro~ retl~ 
ttD upon tbe baUbitp of botb t{)e 19at(nt~, fo~ ex debiti fund:lmento fat/it opus, borb 
'tbe ~atent~ bere are gooi), anb tbe ~atl of Rutland in bt~ 'Ztmfe mig-f)t babe mabe 
Ilimfdfa goob ~itle,as to tb~ crccption taken to Mar/,bams t:l£l~('nt,tbat i~ to fap, 
reeitando tbe gtant of Queen Elizabeth bp ~atent to Markham, tl1 HJI' ne,tt pla((~ it. 
i# faib, f-tulterius conceffit to bit~, Herbagium & fannagium parct prtediH. ani) bib not 
Cap, per eafdem liter.u patentes, tbl~ g~ant 110tbntbllanning tuft$ gooi); fOt e¥pr~ce· 
Jentibus, & eO'ft[equentib,us Ie grant appear~ to be goob, anb to make tbe Came gmlY, 
ro~ tbert 1Ua~ tberein a 1tlo~b ~opulatibe, ttnb rdati~tbrt('fo;e tbi~ omitlion i~ 
not material, fo~ bp a necctrarp confequeucr, it fl)aU babe r£Jation to tbe firft 
~atent. S~ to t{)e e~ception to tbe 19atent 4J~antcb to tbe \!Carl of Rutland reeiran
ao tbe lJ~ant to tbe ~tng to tbe €a~l of Rutland per literas patentes (hie in curia prGla;; 
tas) fo~ fo be mull fap, g~ant$ to btm officium parei fui ,&c.& ulteriuJ gtant~ to bim 
Herbagiu"!l & p~nnagium rarei .p'ttedifh, anb borb not fap, quam cito 1.Jacare contigerit, 
tbi~ omlffion l~ not mauna{, fo~ tbat pa.rci pr~dit1i q)aU gabe fucb a !leJtltion, 
anb €onllrurtion, a~ if tbe ~~ant bab been, modo, & forma prtediCfa, anb tben 
1nitbout aU boubt tbe fame bab been berp lJ.OOb, anb tbi~ Q)nU be bert fupplicb, 
fo~ tbat Liter~ patentes Regis non e.run..t 'Vacut:C, If bp (lnp rcafo~nflIt conllruttion tbe 
fame map l1e mabe goob, anb tbt~ 1~ a l1iule to be sbfn-bcb III tbe c0l111rurtion of 
iletter$ );>atentl,anb tbi~ i~ but a taptiou~ e~ception,anb in fucb caft~,Curiofa, 
&- Cllptiofa interpretatio, in lege reprobatur, bert tbe ~atrnt i~ gooll, tbe 1i)erbict, a~ it 
i~ founb, fufficient, anb tbat tbbicb i~ bp tbem omittcb, £t)aH be ltlcU (uppItcb flp 
reafonable intenbment, fo~ tbe poft mortem, &c. i~ not material1tlben tJ)e ~iI1g 
rebearring tbe fi'rll g~ant bp l&atrnt, alib aftetltlarb~ (flj~ant~ tbe fame tbing lJp 
~attnt to anotber, not faping tbertin poff mortem, rbe !Datent pet is goob, anti 
ffJaU take tbi~ effect, quando 'Vacuerit ,fo~ tbat tDe iting ig not in tbi~ cafe beceibdl 
in bt~ ~~ant, anb fo to condube tbe Ilatent i~ g-ooil, tbe l!)erbict fUfficient, anb 
tbi~ il no fuffident erro~ to reberfe tbe fi'rll9j'ubgment; hut rfJc ~ourt rcfufing 
to ~bmit of a Il~incipal €{JaIIenge, tbi~ t~ crro~eou~\ ann fo& tbi~ erro~ tfJe 
~nbgment ougbt to bereberfeb. VVilliams J uilice, ,lrll, a~ to tbe l!I5~ant mabe un
to Markham, anb tbe <@miffion in tbe fame, t{Je ~atent ip goob IIp l1idation to tbe 
£irff, anb tbi~ i~ acco~bing to tbe common fo~m of pleabittg, attb tbi~ appear~ 
to be fo bp tbe Com~entaries in tbe cafe of Mynes, anh fo it h1 in Greyndons Cafe 
tbere, an)) tlJi~ i~ a fute fo~m of pleabing. anl) tljere i~ fuffident matter bere 
founb bp tbe 91urp to fupplp all tbtlt,anb no otber intentnnent can be in tbi~ cafe, 
fo~ tub en tbe Iting~ ~~ant cannot be con1lrueb unto a bouble intent, tbe fame 
ilt tben to be conffruetJ acco~bing to tbe intent anb meaning of tbe ~ing, anti 
if to a bouble intent, tben tbe fame t1)aU be boitt ! anti in tbi~ cafe tbe :j[urp 
map fi'nbe Concej]it, CIt non c(J'/'Jeej]it, tlJi~ ~~ant to Markham i~ goob, anb be 
batb'in botl) an ell£lte fo~ life. Secondly, tbe ~~ant maDe ta tbe €arl of Rut
land i~goob, anb if it lJatb not been tlJerein cxp~elTeb to liegin poft mortem 
Markham, pet tbe fame bab been goob, fat tbat bp a ~ega( conllructionit ff)oultl 
be fo illtenbetJ bp Ua\t1, afur tbe rrcital of Markhams ~llate at tbe time of tbe 
reconb ~tant, anb tbe JJiing i~ not bere beceibeb in bi~ ~~ant 1tlbere tbe fame 
cannot be bp anp 4!onllruction ton1lrueb to enure, to a boufIJe intent, o~ upon a 
faife fugg&fiiOll of tbe Paup, neitDtr of tbert arc in tbi~ cafc, anb t~rrtfo~e tbe 

~~ant 
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i'ont 16 gOOb,tf)cre bdng a toubl'nient certaintv tberein containeb. Thirdly ,ttP to 
tbe l'rro~ atTignei:l, being tbe rcfu~al bp tbe -8ourt ~o aHow of a p~iJ1cipal tbell-
lengc,tOe rome bemiJ. tOat at tfie tune of tbe ~eturntn~ of tbe ~all!lel,tbcte tbtn 
IDiU,i' a .suit l.lrpentllng lip one of tbe i9arne~ agatnll tbe ~benff, tbi$ 41 no 
p~intipal ~baUcnge,but IDbe~e tbere il1 ~intl~tb,~I~iance ~ontt~uintT,o~ mali~e 
appearing between t b~ ~~~rtff' anti on~ o~ !bc19attttl1, tbl' ~tn be a p~lncipaI 
tbaUellge; but otbcrlnlfe Itt~,~bere tb~~ ~6 onlp bp 1tlap of tntfnbmcnt,a$ in 
tbi~ tafc berCltlnb. tb.erefo~e tbl~ ~l1 no p~tnCtpat cbaUengC.Four~hly,~~ to. t~e cen~ 
trv bV tf)e }9Iainttif tn tOc ~mre,tnto tl)e ~adt,a.nb tberc bun~tIlll' anb ktl~tttg of 
a ..srng,onb talting a {boulber of tbe ~tag fo~ 1)1$ fee, anti tbtH bon~ Op O~lll ttf::: 
ter tl)c ~erbitt anll bef~~e 9lubgmcnt, tl)tlf enltp botb not abarr btplltl~tt; a~b 
berein tbilf biffercncc, 1lf,wbere aunteable,anb tnbere abareb,tl$Wl)ere beatg t~ 
picabrb,tbcre tbe 11Mlt ilf abateb m [aflo ., aub tbilf map be pitabeb at aup time 
1Ul)cn tbe partv pleafetb: fo it i~ if a ftme ~oJc be ~Iaintitf, an.b take a ~uf: 
banb,o~ if a l&laintiff in att ~ffife ~e matJe 9Iubge of :Jimfe,btU1!:png tbt. fame, 
tbilf borb abate tbe fame in fat1o. Fl~thly,a~ to tbe mat~er of \l"rtance,~etng tbe 
park of Clypfton alial Clepfton, fo~ tbl~ tbe :lIubgment 1$ erronconlf,fot 1t cannot 
be intenbeb to be all onc,l11itbout abcrmcnt,tltJ tbe cafe ill, 11. Affife fo.; ~. Ph,. 
1. ~ ~annOt caUeb Anftie, in tbe roemllnb caUeb Anefiie, tbi$ not gooo 111itb"" 
out an ~u£rlllctlt! anbfoi~tbe~~l)ltcafein Hillary Term41.E'3. fo.~. Pla. 
I 2..a Scire facias upon a fine of ~en£mcntg in Efgrave,anb t{Jefine tna~ of laTene::: 
mrnt~ in Depgrave, aub tbe iID~it abaUb, (tunufe no abcrment, anb to i_ 
Cooks Cafe, Coke 5· Rep. fo. 46. 211 fOtmebon b~ougbt of tOe mt}a1tno~ cle Wield 
iil tbe €"ountp Suifex,tbe ~cnant }tllca~$ in~ar ~ common recoberv againll tbe 
lOanee in ~~pl of tbe [atb QQaho~,tbc patttt$ at ltTue upouno [ucb reco~b p!eatl¢ 
eb,anb tbe tlieto~ tuag Iffield tbere it bJalf atne.llbtb,.otber1tlifc biitb~ut an abet
ment it woulb babe been ~rroneou$, anb fo tn tbt~ cnfe lJtre lllltbout an a::: 
btrment,it lfJaIlnot be intcnbeb.to be one anb tbt fame,anb tbllf being a mater!:: 
al barianct,allb fo~ tbi# caufe, tbere being no ab.crmcnt,tbe :lIubgment i# ertG::: 
nenolt#. Sixthly, a_ to tbe ..!'eifin anti .IDilfri0n.,tbere ilf no .IDitTeifin in tbe cafe, 
roa 1tUtbout a ~rifin tbere tan be no .IDitTt.ifitt, . fo~ ~b~re, 111~lJt no ~cifiri .of ~JJe 
panage~ ant. tber~fo~t tbe 9lubgment cerroneou~; It t$ aUebgeb tOat be put in 
ttno i}o~reg to take ~einn of tbe Herbage rtnb . Pannage, tbe, tu{Ji~fJcoulb not take 
Gnp ~cfin of tbe 19abmagc. fo~ al1 Lyndwood "in bi$ tbitb m;ooIt,anb in tbe 
·:€fJapter De decimis fo. 10 I. B. befinetb, fait\) tbat P annagium ~ft paftul porcorum, 
;n nemoribus, fir in filvil ,ut puta de glandibus, 6- {ll~is [r.uCtzbus 4rbcrum, fil-r;eftri-

. '11m, ,uarum [ruClus, a/iter non folent col1i~i. Mr. Skene 1.n bt~ ;.I500& de verborum (ig'lli~ 
jit:atione bcfine~ tbt~ to be a butp glben to tbe .. Jlmg fo~ tbe ~alluMlJe of ·iliS 
~wt1te in bi~ 3fo~rcll, aub P'mnagium~ i$ alfo monep taken T(J~ tbe ~ati1nQge 
-o~ tbt ~a1Dnage It felf,a~ appear$ by tbe Stat. of Charter de Forefta cap. 90. unuf 
'iu~hue liber h{)mlJ,&c.an~ bp Crompton in his J~rifdi6Hon of Courts [0. I61.1tlbere be 
faltU,tbat ~\.ttnage tg p~optrIp a certam fum of monp1tlf)icb il talten 
intf}t time of~a\t1nage fo~ tbe fecbing of bi~ o1tttl $og$ in bil1 ptoper 1190Gb" 
tb~ugb tbe JJtl1lg~ \tloob) tftbete be no ot~er tuall,anb bp Manwood in his Foreft 
.Law~fo. 90 .. fattb tbat l\:>atunage i~ t~e agilim~ttt of tbt mall of tbetree~, o~ tJJe 
p~tit t~at 1~ mabe oftbe. famt'. 2inb tfbt bab ttt tbtl1 cafe tu~ndl in bb~ 'ogl1 " 
tUiif bab been it goob A;etffn ofbotb,botll of tbe H~r,bage, au~ al~o of tbe Pawnag~ ., 

. {bt' tJ)at tbcp lnol~!b bDt~ eat aJtb\l:rafe,an~ ~ ~lftn to matntatn an~t1ire,ougfit 
to bt of fud) a tiJlng a~ t$ a futfictent ~etfin tn ltl1 ptoper nature, anb if be be 
billurbcb in tbe mNlt1$ to COlltt unto tbi$., tbb1. btrp btllnrbaflce is a lDitTeiffll, 
anbIiJfar tbrfe tlll.o lall ~(turr.~,tf)£t ~ublJmentlg· ~rr,netlul aub to be rtlltrfdJ. 
CrokeJ uftice., ~~ tj)Ut~ing !be lailpaint, tut .A?eifilt. an~ roitrfifil1' agree llt omni
bus lnttb WIlltams j u!bce, tlJat tbe .j(ubgmenr lit .tbt$ tg 4ftroneou~ anb tobt 
"bt~ffi). y e1verr,~f1 Jt.llHce, As to "th~ tidl: Error, tbe ~t:ttrit, oftbt ~Iaintit£ aftet 
etrbl~, . anti befo~e jfUbgmCll.t, tbis t~ ~o Ilfrt(1t', al1b tn tbi'3gree/i tuitl) ~r~ke 
and ~llllam~, .'0111 ~~rrCil~ tt \tta~ falb at tbt ;J!Iiar., tllat after berbut tfJe 
Pllft!tJi babe no.~p tn c2tuntt, tOllteab t~Uf, aub tel1e t~trero~e atbeb l1p a lJl}~ 
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Termin. Hil. 7. Jac. Earl of Shrewsburies' cafe. Part. I. 
of cerrot, tbi$ i~ not fo, fo~ tbtp babe a bop in cl!olltt, anb map wen pleab tbi$ 
Defo~e 9lubgment, o~ At tbe tiap abjourneb, fo~ to bear tue '9(ui'lgmrnt of tflt 
€~lttt, bitt not to affign tbi~ fo~ errot after rgrutrgment, tbi~ being onlp matter 
}Dtiaro!p,fo til at be bab,bap to babe pleabeb tbif3' after ~i'ljournmcnt,~ut not af:: 
rer ~ubglitent,bllt abUttt be migDt plenb tbi~, pct tbi~ i~ no l'J.;CcuttOll of b~~ 
(@ffice,fo~ be ougbt to babe aUebgeb a lawful ctcrcifing oq)t~ (@ffice, anti tlll~ . t~ 
not fo, fo~ be aUebgttb a kUling, bp l.t1bicb tl fotfeiture foHo1tlP, anti tbat Wbtr(J. 
i~ bonei~ a ~o~tiou~ ~tt.As to the fecond point toucbing tue cbalJengc bifaUoWtb, 
tbi~i~ no p~indpal cbaUenge.tbe Wction~ bepeni'ling between tbe partie~ : 
tbe btiference beretn wiU be ill tbe nature of tbe :llttion~ ; atfo tfJe cbaIfenge l~ 
not goob, iftbe ,-qreft of tbe W~it ~f trefpaf~ banging., were not bl'fo~e tbe otber 
action lltcugbt , a~ in our cafe, befo~e tile affife in tbi~ p~inclpal cafe, tbi~ 1t1as 
no p~incipal d)aUenge, tbougb tbe rm'eft of tbe trefpaf~ llJere ltefo~e tbe ~mfe, 
fo~ tbe trefpaf~ bere l.t1il~ fo~ a trefpaflt bone in one ~o\1ln, anti tlJe 2Ilmre of 
ilanb~ in anot{)er 1 anb fo biberft. ~ bifference tfJere luill Hftdltife be ltlbere 
tbe cl)aUeltge i~ p~iltcipal, anb wbere tbe. fame i~ fOJ fabout; lugercit i~ a PJin:: 
tipal cbaUengc, anb not PJobeb,a~' confanguinitp , tl)i~ i~ not goob, fo~ tbat in 
eberp p~intipaI cballenge, tbe matter aUei'lgeb 1t1ithout Ptoof i~ not gocb, 0:: 
tber\llife it i~ in a cbaUenge fOJ fabout; fo~ tbde bemal1b~ ffJall be of tbe ~u' 
rOt~ 1t1bicb are to ttp tbe fabout, wbetller be be intlittercm fOJ tbi~ caufe, oJ f~ 
anp otber, t{)i~ i~ fufficient.2I1Ifo in anp p~indpaI cDanenae 91tTue mall be taften 

. upon tbe matter alIebgeb, but neber fo, wllere!be cbaUenge i~ fo~ fabour, fOJ 
tbrrt tbe rarrio~~ £{JaIl fap, 1t1betfler faboutable oJ not: ceberv i&Jincipal ~bal:: 
Jenge ougbt to Ibe dtber confelTeb bp tbe ~artp, trieb [lp tbli ~rioJ~ , oJ 
jubgeb bp tbe~ltbge~,tbe two fOJmer bo fail in tl)is cafe,tbe 9lubge~ are tbere
fOJe to beteemihe tbi~ "tbi~ i~ no PJincipal cbaHengc, wbicb wa~ bp tbe €'ourt 
bifaUoweb,anb fo no cerro~ to reberfe tbe ~ubgment. As to the third Errof,tbat 
~ubglUent was giben f02 tbe ~laintiff, 1t1lJere tbe fame ougbt to babe bcen gib:: 
tn fo~ .tbe ~efenbant,\tlbicb relletb upon ~be bali.bitp ~f tl)e i&atent~, tbe ~a~ 
tent~ tll tbt~ cafe are botb goob: ~~ toucbtng Sccltal~, til nettcr~ }j)atent~,tfJi~ 
. ht to be obferbeb,wbere tbe fame i~ material, anti 1t1bere not; if tbe ~ina gJant$ 
·Ianb~ in leafe, 1ttbitb came unto bim from a perfon attainteb,tbis i~ goob 1t1itlJ
out anp redtal; as if be gJant~ bp lletter~ 19atent~,nanb~ of an ~bbe, after 
·tbe biiTo!utioJt; but as touc!1ing tbe ~eneral learning of Sedtal~, in lletre-r~ 
i&atentg, fee fOJ tbi~ Coke I. pars. Alton Woods Cafe, if in tbe 1lting~ ~~ant !bert 
i~ tl mifrcdtal in tbe bate of tbe ~~attnt, pet tbe t&atent i~ goob, but otfJtt:: 
Wife it i~, if it be in tbe name 1t1bere a recital i~ of tbat ltIbicb i~ not reguiJite ~ 
{'tnb tbi~ i~ falfe, tbi~ mall not make tbe g~aJtt boib; if in netter~ i&atent~, 
tbe recital i~ itTuabIe, anb it t~ founb falfe, tbi~ mall malte tbe g~ant bOita, o~ 
tberttlife it i~ ift~e fame Itenot ilTuable,tbereit itt no 1t1ape~ materiat,1t1betl)(t 
it be founb true o~ faIfe., tbi~ i~ a fure ~~oultb fo~ contlruttion of ~etter~ ~a:: 
unt~+ ~f tue litiug g~ant~ an (@ffice fc~ hfe,anb reciting tbi~ ~~ant, ~~ant~ tbe 
fame toanot{)er to beainp~erentIp1 tbi~ ~~ant'i~boib; but if after tbe tiedt-aJ. 
~e g~a1tt~ tbi~ unto anotlJer, 1uitl)out faping anp mo~e, tberr up a l!egat _con~ 
tlruction be mall babe it after tlJe life of tbe otbe~;i~ after ft.1cb a recital be~~an4t 
(tbi~ to aJtotl)er ~p t1)e name of a Sellanon, tbt~ l~ a botta ~~ant,fo~ tbat tbe 
-.ing tben bab no rcbeefion in biUt to ~~ant) but if tfie ~~ant be in tbc life of tbe 
particular ~el1antj habendum pofl mortem, tbi~ ~~ant i~ goob. Fourthly, a~. to 
,tbe 4i)miffion infifteb upon tbe not faping per eaft/em literas ptJtentes, tbi~ ~Ja~t 
"*~ goob tlot~itbftanbinJl' anb i~ tbi~ a~~ee~ llJitb Croke Jufrice. ~~ to tbe fiftb 
·~rro~ tOucblllg,tbr bartancc, Cltpfton, and Clepfion, tbe ~ubgment t~ goob"not
blitbtlanbiug ,tbi~, anb .tbi~no fucb a batimue' a~t'fJaU m~he tbc:l!ilbg.m~~t 
,~rroneou~, f~~ tbc fame l~ aU one, idem fonant, anb t~e fame 1$ aU one, a~ Bo[?n 
Gnb Bozon quafuordec'em, & quatuordecim, tbe ,fame l~ aU . one; anb fo tn tbl$ 
tafe it iban bl'intdtbtb to be all. one anb tIle fume tbing, anb tbi~ i~ no fueb 
material bnriance a~ to make tbe 9lubgme:nt t'rrontou~. Sixthly, aIJ to tbe-.i)ei:: 
fin, anb t~t tHffdnn~· tbcrc can be no lDilTeifill ~itbouta goo~.~Hfin,in tbi~tJ\.fe, 

:t1Je puttlna ill.of tbe two ~Otre# to btpanure, t~ a goeb ~Clnn botb of tbe 'e~ 
bage 
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Part. I. Ten/lill. Hil. 7. Jac. Earl of Shrc\vsburies cafe. 
flag-eanb alfo oftlJe ~annage, anb fo notWit~llanlJing ~np of t!Je q,frro~5t ,infi~ 
neb upon, tbe 91ubgment t~ no ttJap_ errone.oU$, b~t m omntbus tbe fame 15t to 
be affirmeb. Fenner JuG:ice, I + ~$ to tf)e firff <!frro~ betng ~e entrp after ."rbitt" 
,lnb befo~e ~ubgment; tbis tan not be pleabeb afte~ ~erbt£tJa fortiori tbe ,fame igt 
not to be affigneb f01 <erro~ after ~ub~m~ntjtbe tl1fferencc befo~e taltUltB goott, 
where bp tbat Wbitb bappen5t, tbe W~tt 1$. aItat£~, an~ wllere abatable, as in 
tafe orbeat(J, fo~ tDat mors omniafol'C}it; a~ tbt# ~aCc t$, tbt~ ~annot b~ affigneb fo~ 
erro~. 2. 2Us to tbe ~Iaint, tbl~ i$ n~t faffictent~tbere betng tfJer~tn no aUega:: 
don mabr, tubere tfJe ~ark i$, anti tfJt~ outt{Jt to babe b~!n rertalnl~ aU~bgeb, 
anbin tfJbHlJe ~Ubtmlent ~~.erroneou~. 3+ ~fJe nHltlltCr~tbe pleabtn~ 1$ tlot 
goob, bp n~aron ot tbe ~mtmon of pr~cila. fo~ t,be ~ar~,t6mbV to meb.1 tn kJtJat 
plnee it i~,an tfJi~ ougbt to (labe been anctl~dJ t!1 certam; ~b~ btffertnre,~berefo~e 
mill be bct\ueen a )1!)lea in ~~r? anb a ~tphtatlon ~t ~n~tthng a ~rta tU ~~r , 
if g'ooll to a common intent It l~~uffiClcnt, otbe~ttllfe tt,tfJ, 1bbtrebp~ap Ofl~~ 
tiding, fo~ tfJi,g ougbt tQ ftc certatnIp ,fet botun .ttl plca~lUg+ Alfo tbere t$ a ~et .. 
fin anil a jDiffeil'in aUotnetl, but !fjerr 111 no entrp mcnttondJ to b~ mobe bp bun; 
t~e ltJ~;cb oug~t to babe bCf~ bont, fOt ~ben a man i$ t~ babe an, ®,?ce after 
.tbebeat~ of anatber, mbo btetb befo~dlt~ entrp,tbefflme t~ not fo 111 !Junbrfieb, 
a~ t~at be map I)alle an ~mre fo~ tue fame, tfJe 1t1bicb br cannot lnainta!l1,bcfo~e 
im a":1.HlI entrp bp bitn mabe. s· ~~ to tfJe tafting of ~cHitt witb tbe 'G~fl'~, 
tbi~ i,s a gooD Abeinn, )otf'; of tbe ,erbage, anb aIfo of tbt.}Pit nnage, but t!Jt 
I1It1!m::df batb well cntitl(1) bimfdfto babe rbi~.~mrt. 6, ~~ to tfJe refufal of 
t~t dJaUellge bp r!Je€ourt, maItc$t!Je ~ubgmmt trroncoU$, betfje cf}aUenge 
£I. p~iJtdpal c{JftiIenge o~ not: ~o~ t!Je €ourt, tube" ~bi~ cbaHetlge ip offereb to 
to tbern, toep ougbt to babe abJu~l1'eb tbe fame a p~lllclpal clJaUengr, o~ not,anb 
tIJen acco~bing to t{)e fo~mJ. an i!1quirp ougbt to ~e, 1Ubetber t~e partp c{JaIJtng
·dl be inbifferent, 0t not: In t~t~ cafe tbe ~bfrtff tua~ no fit perron to return 
tbe jp:mnd, tbe :llubgment in tbi~ tafe i!J erroneou~, an]) fo to De rebetfeb. 
Flemmingchief Jullice. Firir, ~$ to rbe enttp after Derblttanb befote 91ubgntent, 
t{Ji~ \thl.S no abatement of bi~ mdt, fo~ t{)at an entrp to abate a Wtit, ougfJt 
to be an tnttp into tbe tfJinabemanbeb, o~ elfe it ffJaU not abate tbe m~it, anb 
tbi~ entrp ougbt to be lttitO an intent to babe tbe tbing bemanbeb, anb tbat t::< 
berp enttp 1tltlI ntlt abate tbe ,roematlbant~ lID~it,appearetb fuUp in t{ltAffife of 
fre!h force in Plowdens Commentaries fo. 92. the Parfan of Honey-Lanes cafe, b.10ere 
t~e entrp.ltt,l~ into tbe c€eUar, {Janging tbe 2nffife, but tbilf ('ntrp 1na~ to bieht 
t(Je antiquitp of. t~c ~cnar, anb fo bttl.t10t abate tbe m~tt,. anb tbeu fo. 9'3. in 
a fOtmdJoJ1 bangIng befo~e tbe 91ullue$, tbe ~ettantlf lJl abatement of tbe 
lJ9#t t~at t{Je.,IDemanbant bab cntreb, after tbe Ian continuance, anb upon tbt 
ebibcme, it appeareb, tbat tbere mere manp upon tbe g~ounb cutting botun 
of [[toOll, anb tIJe bemanbant came upon tbe "anb, anb abmonit'f)eb r{)em, at 
tbeir ucril$ to bo uo mo~e tOan tbep (oulb b:ct bl' 1!ab.1, anb tbi~ b.1a~ tbtre 
abjubgcb t~ be 110 entrp roabate, (iis h1~it ; in t~i$ cafe, it is to b~ tOnObereb, 
lnbetl)er bt~ elttrp b.1a~ In tbe rbtnl1' bemanbeb, o~ not, anb tllat b.1ttf) an itltent 
ta Ijabe tbe fame; {lert i~ no fueb cntrp itl tbi~ tafe, to anp Curb purpofe rbe en= 
trp ~cre, being a to~tiou~ cncrp, anb not in etecution of bi~ Office, in tbi~ cafe, 
Dt ~ntrcb into tIJc ~arft, anb tbb1 b.1a~ not tbe tfiing in bemanb, but tbe office 
ifin an ~mre of1[anb, tbe t1iecognito~$ in tbe ~mfe p~ap tbe ,rocmanbant to 
tOllle upon tbe 1ranb, to t/I~rctt tbclll in t~e biew tf)ereof, &lub be come~ fo atto~b~ 
itl{flp1a,nb to «,em tbclll {Jig ebib~ncl' fo~ tbe Uanb, tbi$ b.1a~ betb no entrp to a= 
Date 01.5, m~tt, a~ appearetb m 26. the Book of Affifes. Secondly, ~~ to tbt 
feconb PO,tnt fleIng tfJe ~ime of pieabing of tbi" cntrp to abate tbe m~it, tbi~ 
tntrJ;1 bctltl}' after 1l)erbnt ,£lnll befo~e :llU'Il!Jlumt, a~ to tbi.l1, if tbe matte~ 
~nebtrrb fo~ ~i3 abate tOe .~it ougbt of necdfitp to be pleabcb, a~ bere 
tn tbl~ cafe It o~lgbt , be fjbt(J furetall bi~ time, tbe fame being pall, 
anti tf)at bp bl.S' OWlt befauIt, be cannot tberl'fo~e now affig.n the 
fame fo~ ~rro~, to reberfe tfJe ~llbgment; anb a£t to Ult entrp anb pJeabina ~of 
tbi' r atne, b.1~ert tbe fame ougbt to be, anti lUbere not, fee fo~ tIJt~, tbe ~ook in 
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Tenllin. Hil. 7. Jac. Earl of Shrewsburies Cafe. Part I. 
Mich. 40' E.;., fo. 4~. Pl. ~S. Thirdly, ~~ totbe matter of barmnce, tbe ~mfc 
ig of iiunb~ t~l Clipil:on, .~as ~epfton, tbi~ ~ug~t to ~abe reference .to babe tbe 
!'i!oktJu, anb a~ to tue <@bJettlon, tllat tbe I(!ttle t~ de ltb~ro t,enemento in cttpfton, et 
Ie plaint eft Je lib'!yo renemento,l1ut Caitb not in Clipfron, tbl~ t~ goob,antl no ,erro¢, 
rOt tbe 1!anb fbaU be intenbdJ to be in tbe fame ~ountp 1tlbere t~e actton l~ 
b~ouiJbt~ anb tbe ~o1tln ougbt nat in pleabing to be twirl' aUcbgeb tn ~ffi~e, for 
that the Town is not here in controverfie, but liberum tenementum. $$ to tbe barlancc, 
Clipi1:o~ in t~e p~e.mirt~') anb aftertnarb$ Clepfi:on, tf)iJ-j batb fome p~obabiItt!' 
of bar!~ncc, but l~ no ~rro~,fo~ it (1)aU not be ~nte~beb~IlUt tIlat tfJe famt tua~ , 
one, anb tbe fame _It, but one is to be put tn bIt tn, and the vocatum here I~ 
mwdp bOib, anb p1;;,1a. i~ fuffident, ani) Co tbe fame i$ caUe~ in romn:t0n fpeecb. 
Fourthly, As to the tide, tbe ~~ant wabe firll to Markham fo~ Itfc,et ultenus, gtant~ 
Herbagium, & Pannagium., tbbt ttJaU be intcnbdl per eafdem literas patentes; tIl 
to t!Ji~ a .Declaratioll, it i~ true, ougbt to babe certaintp in it, ItKt tllz rame~ 
not to be fo, a_ to cberp intrnt, Ilut if tbc fame be certain to a ~ommon in~ 
tent, tbbt i~ (uffieient, fOl if in an Ejea-ione firm.e, tbe .IDedaration i1;1, tfJat fud; 
it Ollt , dimifit generally, tIJi_ i_ goob, fo~ tbe ~atu p~eflm1e~, tllat be barb a ~i" 
tIe to make tf)e !reaft. Fifthly, 2R$ to tbe cbaUcnge taken anti rrfufcb, tbi~ 
lnatt no p~indpal tballenge in 3. E. 4. fo. 12. in a real ~ltion, a 9jurot 1tla~ 
tbtre tf)aUcugeb, fo~ tllat bt~ ~on bab marriei.l hlitb tbe j)attgbter of tf)e 
plaintitf, tbi~ 1l1a~ tbtre bdb to Ill' no p~incipaI tbaUenge, fOt tf}at tbi~ bib 
toutD tile partit£j , but ounbt to condube, anb fo fabourable, a~ fa tbi~ iu to 
bc tdeb, tbaUenge fo~ taufe of$Ltion~; an l!ction Il~ougbt fo~ eberp bdlate, 
will not bc tbe caufe of a p~inripal tbaUengc, Ul1Ier~ it be in fucb ~ttion£t, ia 
lbbitb tbere i~ titIJer ~alitt, ~~itf ,o~ fiebengc, in fucb cafe~, tbia htiU be a 
Ptindpal tbaUengr, but not otf)tr1ttifc; o~ if an ~ction be Ittougbt, in l.Ubi~ 
tbe lloob name, anb fame of t{1e partp fa toutf)eb, tbi~ luiU be a p~incipal tbaI~ 
lenae, but in tbi~ tafe now in qudlion, tbiJJ is no p~tipal tIJaUenge. Sixthly, 
!la to tbe ~eifin anti Diil'tifin of tbe 'erhage anb' ll)annage fa fuffitientlp al:: 
leblld.,bp tbeputting in oftttto ,o~ft~;affo tfJe ~eiitnbotbnot reftnnI-p ill eatintJ 
o~ not eatina,but tbe fame i~ fuffident to make a claim bp tbe entrie,anb it i~ no 
firange !bing fo~ a ,o~fe to eat2Rtron~;anb abmitting tl)at tljtp 1tlert·tbafeb out 
p~efentlp,befo~e tbtl' toulb eat a tlloutbfttl,pet tbi~ i~ a Diftcinn deadp, ~ if tlJep 
mere put in on purpofe, to make a claim, anb to take cSeifflt, it i~ not materiaI 
wbetber tbep nib eat o~ ltot,Imt tbe intent miH make tbi~ a fufficient ~ciffn of 
batb tile ~erbage anti pannage alfo. Seventhiy ,~~ to tl)c rccttal~,tfJep Gre gooD, 
~ut if Markham mere beab,tlt tbt time of tbe redtal,tben tOc ptltent babbeen boiiJ, 
If t{)ere lle a leafe mabe bp cromn,in tbiB cafe upon a feconb u~ant a rEcital i~ ne:; 
!eararp, but not fo in tf)e taft of n common perfon,rf in tafe atter.a redtal~ ~ Ilefo~e 
tl)e reconb patent taften,tbe firff patentee rurrcl1b('r~,tftbc king be not certifirb of 
tbiJJ,bero~e tIle taking of tIle reconb patent, ltot11litbffanning t~c futrrnber tbi~ 
Ceconb patent i~ boib,fo~ tbe ~ing in tlJi~ rafe ig bcreibcb in bi~ gtallt,~ fo tua~ it 
ilbjubeb, 2 Eliz. in one Filpots cafe, 1tlbtre tbe tbing gtantrb bp tue &htg 1t1a~ e):: 
tinguiq,dlilp an ~ttainber, aub tile ptltentce faib tlJat tIlt fame 1l1a£l in being, 
anti bib info~m tbe ~ing,anb tbtrefa~e tbe patent ltta~ abjubgeb boib, tge Itilt!}' 
being b~ceibeb in bi~ g~ant.Conc4'io Regis (lUllbt to contnin cetraintp,anb tbcrrfotc 
if tbe lung g~ant~ unto one \tlbitb batb 1!anb~ in ttibcr~ 4!ountica tllat be fJ)aU 
not be tnabe ~beriff',bv tbere general tuo7b~,tbe g2ant i~ not goob,fQ2 !be nncer::: 
taintp of it, but if t~e g~ant be tbat ~e !ball not be ~bttiff' of anp "particular 
4!oun.tp,~i!J\!1J~at.tt, ia goob,~abing fufficicnt certaintp in it,fo~in tilt !t!llg g~ant~ 
tertatntp t~ ,reqUlrlt~, certatntp in tbc dlatc l,TtOntcb, anti tl}i~ not to be urgcb o~ 
lt1~t(ttb agamff tbe tntent of tbe lT~a .. t,a~ appear£) bp tbc cafe in I S.H.S .Br.cafes fo. 
1. Plac.5 . .\!rbe liinlJ g~ant~ i:allba to LS. et hteredibus fuis mafculis,rbi£t ~ttIeto be 
n boib g~ant,becauft tbe ~ing i~ bcceibeb in bi~ ~n1tt,fo~ tbat tbia rounb~ in ftt~ 
limple, wberea~ tbc Jting intenbtb em ~!latc ~aH i alfo ctP~d~ liluitation bp 
tb~ iting inbi~ G) tl nt, Ot be it impi pcb bJ,l1!altJ,tbi£i fbaU maltc ttJe (naut goob, in 
tl)i5Scafr bere tbe _inn botb aUebg e fuffidcnt certailttp ill tbe beginning nf ti)c 
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lJ1ant• fo~ be batb recireb tbat M~rkh:1m, tile firll ~~an~ee ttla$ tbcn libing,anb fo 
tbbt i~ to babe a :Regal conllruttlon! anb tbe :Raw fnub tbat tbe feconil }paten$ 
tet;cannot bane tbe fruit ofbi~ lJ~ant,befo~e tbe beatb of Markham, tbe firll i9aten: 
tte,' (ti tbat"bere tbe "attl mafte~ a fufficint certaintp, anb tbere i$ 110 biffcrence 
1uber~ tbel.a.tu botb er4?~ef~ t~i~, anb wbere tbe partp, anb r~ t{le~ubgment, 
not1uttbllantl1ng anp tblllg obJetteb to tbe contrarp, tua~ tueU nlb~n m on:nibus, ~ This was T 
no wap~ erroneoup, but ougf)t to be affirmeb.NDre that at another time Serjeant Ni~ . T." cr-

CDls mobeb tbe :llubge~ to babe tbeir refoluti~n~ in t.bi~ cafe, anb furtbrt fnib , ~J:c. ~~~~. 
tbatin tbe entring of :lIubgment~,tbe courfe t~~tba,t If tbe:1!ubgment be affirm~ Judgment 
eb,tbe entrp tben is ,quod affirmetur in omnibus ,but ~f tbt fame be to be r~berfeb,t~e reverfed. 
entrp tllen i~ to be ob errores iUos, anb to amgn tu~tcb ~bep mere; acco~b~n!1 tOtbll1 
ia tbe ~rok I Eliz.Dyer. fD. 168, PIa, 11" 1l.lbere III tbe rJ~b of tbe cafe, ltl~ tbere 
faib, Note the courfe in Banco. Reg. tb~t If anp ~f tbe <tlrrJ)r~ am~ne~, arc beIil 
fo~ no erro~, tbep are ,tben m~be boiD bp a mark in t~e aoll, 1l.l~tcb t~ a ~rof$-, 
QnbMan~etutltJarp)blb tben tl1fo~m tf)£~ourt,tlJ~t tbl.s' ~hl~ tbetr IIfual COUtre to 
mark tbbt in tbe ~ubgment, Witb a €rQr~, o~ ll.t1lC, hlbttb t~ aiTigncb fo& <lfrro~. 
ilnb i~ none; anb tbt ~er;eant info~ming tbc I!!ourt,faib, tbat if in tbi~ rafe tbe 
cerro~~ innllcb l;ipo)t~ ~ere nngleb out eacb up it felf, anbtbeir opinion.s',. a~ 
toutbtng tbcfe I1lrro~~,in e~erp one of tbe.faib <!Etrot.s',tbtre wbe~e tb~ce agoinff 
t1l10fo~ tbc affirmance oftbr91ubgment.Upon tbi~ tbc:Jjnbgc£) tbcn onf1l1crdJ,anb 
faib unto bim, tbat it 1l.la~ neber feen, tbat anp one at tbc 9!1a1; fo~ fbe rebernng, 
Q~ affirminll' of onp :]ubgment, afterJbcir ~rgumcnr~, babe ufrb to nngl~ out 
t(Je epinion.s' of tbe :l!ubge~ in tbe feberal i9oint.s', anb to relJerfc tbcir fcberal 
epiJtion~ tbu~ unto tbcm, lUbtll tbep PJflPcb to babe tbcir ficfolution.« in tbt 
cafe, tbi~ tbep ougbt liot to bLl, but onlp after tftdr· ~rgumcnt~ to betttan~ tbeir 
llefolution~, anb to atrenb tIJe bearing of tbr fame, tuitbout making anp meli,:, 
fion oftbeir feberal *pin1011# in tbeir 2IlrgUtncttt~, ;zt;utin tbi~ cafe, tbe ~ourt 
being boubtfuI 1l.lIJitb wap tbe :l{ubg!licnt ffJolllb be giben, tbep aU of tbem 
thainta'tning tbeir feberal <!I)pinion~; anb itl £lfmucl) a~ at tbe ~ar, tbep befireb 
to babe. tbeir refolution~, Flemming chiefJufrice, tbe Q]:ourt ltdng full, bib mo\le 
tbem to belibertf}eir rebcral4l)pinton~ ,1l.lbetber tbe~ubglUent ({)ouIb be reberfcb, 
o~ affirmeb in general. Croke,VVilliams,and Fenner Jufiices,fO~ tIJe feberalcrrot$ 
bp tbem tntilleb upon, tbe ~ubgmcnt i.t1 erron£ou~ aub ougbt to be reberfel:r. 
Yelverton JuG:ice and Flemming chief] ufiice,tbe ~ubgment i~ not erroncou~ ftl~ allP 
of tbe~rro~~ ~ffigl1el1, buttbe fame ougbt to ftc affirmcb tb~ougbout, ani) fo 
t~ere bring tlJ~ee againn tb.lo fo~ tbe rebcrfal of tbe. '9(ubgmrnt, tberefo~e bp 
tljttliuIe of tbe (tourt, jlubgmcnt ltJa~ giben, tbat tbe fo~mer :Jrubgment 
fboulb be reberfeb, anb tbe. rcl.terral1tta~ acro]binglp p~onounceb, quod nota bene, Judgment re-
fOt tbat a~ to eberp <tlrro~ fingleb out bp It [elf, tbcre were tb~c£ 91ubgr~ againll verfl:d, 

two, fo~ tbe affirming of tbe firll ~ltbllment, ant) oberruIinlT of eberp \!Erro~ fi"ng~ 
Itb out, but pet UpOll tbe 1U~ole matter, a~ befo~e~tbe 9lutlgmcnt tua~ rebcrfcbt 

Franklin Plaintiff, againlt Green Defendant. 

T He Corporation of Butchers in London 1tta~ tonfirmcb 3. Jac. bp tbc1tlbtcu tfjep . 
~ab po1ner an1) ~utbo~it~ to tf)em giben,to make By-laws, and OrdInances ~ ~ ~thon of 

tfjep tub after\.tl~rb~ O"bfJi~, tbat no ~utrber, o~ perron ueing a ~trangcr,{{)oulb. r pa s. 

fell. anp ~ca~ WttljtJt tbe ~ltp of LDndon, ll11lef~ tfJrp bib b~er~ tbe JJtibnieg of 
!betr !I)e.aI~ In fUt~ a manne~ as tbe ~i~nie~ of ({Jeep were b~effeb, anb tbat By-laws by 
If tbrp bIb otberll1~re,to fO~felt fo~ tbcrp ttme fir pencc, anb if rtfurtb to pap tfJt the Corporat
fame, tlfen to fo~fett tbe,l1)eaI: tbe fer~ant of tbe l,&Jaintiff comingwitlJ a l'eal ?n of Butcher., 
to ftlll anb not perfo~mtntl of tile ®~blnance, tbt lDcfenbant in bebalf of tbe €'o~- In London. 

po~~tto.n, took fbc ~eal f~~ bi~ refufal to pap tbe fo~feiturt, anb fo~ tDi~ tbe 
plalllnffb~oltlJbt bIll' :?nltlOn of rqr:refpaf~, anb bemanb~ tbe ~UbglUtJ1t of tbt 
Cou~t,tbt lDtftnbant pleab~ in ~ar, tIJat b~ took tbe fame a~ lo~fritrb 111' tfjrir 
~~bInantt, (Jut botb not mew t~e <!I)~inantt in tertain. Harris fO~ fbt }Oefen: 

€ ~ bant 
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Termin. Hil.7. Jac. Haverlyes Cafe. Part 1. 
bant, tbattbe pIeabingi£1 goob 1tlitbout f{Je1l.ling of tbe ~~binance in certain, 
Ileing bp1tlap of ~ar; anb a cerratntp to a common intent,ociJ1!l bp wap of ~Il~ 
i~ goob. .ste~hens to tbe contrarp, tbe ce ~binance ougbt to be fiJeweb fpetiaUv 
in pJeabing, fo~ tbat tIJt fame Hetb p~opedp in tbeir' otnn ItnoW!ebge, alfo tlJl~ 
(@~bina~te i.~ not of anp ~f02ce to Itinb fo~dner$, J1ei~ber can tbrv btflrain ltp, 
bcrtue of tbt$, llecaufe tbat tbep tlJemfelbe$ are parttt$, anb tbe ~tber bab no 
notice oftbi$. Williams Juftice, of a p~ibate <@~binance mabe bp t{je ~utcber~ 
in tbeir Ilto~po~ation, a ~trAnger i~ not bounb to tarte notice tbcreof, otf1er~ 
mife iti~ of an ~~ of 19achmttent; in rbis ag~ee$ Yelverton Juftice, anti tlJe 
Iltourt a~, alfc tbat tbi$ ~p~1!aw hla$ not goob to binb ~trangtr$ " but tbe 
fame bab been goob, if matte fo~ to fupp~ef~ traub, o~ anp otbtr general inc(m~ 
\lenience, ufeb £1p a fo~einer,a$ co~ruption o~ tbe like, in tbefoJe oftbdr W}eat> 
anb tben tbep ougbt to take notice of tbe fame, flut not bere a$ tbi~ cafe i$, anb 
fo Judgment l.Ua$ giben in tbll cafe fo~ tbe ~Iainttff. 

baverley Plaintiff, againft Laighton De[enda~t. 

. H· Averley bib afrume, anb p~Clt1tife unto I. s. tbat if lJe bib bo~r01n of one Powel1:1 
~ a Writ aE G lOr) Ltbtlt be woulb repap tbi~ to bini upon tbe fame bop, anb on t[je fame 
itnJ~d~;~~~i~ [olllJitii.ln~ tllat tbcp betwren tbem. ijJoulb ag~ec u~on: 1. S. bil~ro1uctl tfJe ma~ 
the C.B. in an np, anbag~reb tbe fame to be repatb at a tlap ccrtam, bcfo~e tOe bap I. Sr bird, 
atiion of the anb make~ Laighton bi$ (!ft'ecuto~, tbe btlp paffetb , ttc wonp nct pfdb, Powell 
cafe ~lpon a ll~ing£1 bi~ ~etion tlgainft Laighton anb recober~, an'.) Laighton a~ <!Cretll to~ of 
~~::=fc~~. I. s. b~ing~ biS ~etion o~ tbe ~af~ upon a p~omifc ~ a~Jinff Haverley, anti bab 
Jac.B.R.Ror. rg(ubllment tp reconee agalnft btm In tbe C. B upon Wbtrb :3rubgnl£nt, Haverley 
601. b~ougbtbi~ m~itof erro~ inB. R. anb amgn~fo~ <frroJ,tl)atnonotice lna~ aI:: 
~he re n?tice leblleb to be ~iben unt~ bim b~fo1~ tbe bap, hlbat ag~frmrnt ltlfiS. mabe fl~tturell 
15 to b~ glVert, tbem, anb hlttbout notice tbereof g,tben, be lna$ not~ flounb I1p bt~ p~Giltre, to 
and were not. p{;rfo~tn, tbe faib ag~eement. ~giiinft tbe gibing of notice, it ltta$. urgeb , tbat 

inbere tbe firft ~lt to bebone, ari(etb on tl)e part oftbe ~lailltiff, anb tbi~ i~ 
fetret anb unkno1tlun to tl)e iDefenbant,in tbis cafe notice ougbt to be giben, but 
otl)erbJife it i~, WIlerI.' Ilotbparties are lnitb tbi~ acqu,tlt.nteb; no notice i~ to be 
gtbell, lttbrre iti~ in cafe of an <@bIigation betWffli tf)e p"lrtie$, ailb fo in cafe 
of an eJ:p~ef~ ~ffumpnt: if a man be ftounb to pap I. S. I oo.l.lttJJen be come~ to 
lliome, be ougbt to take. notice of tl)i£1 at bi~ periJ. Williams J ullice, in tbi~ 
tafe notice ougbt to babe been giben to tbe iDefenbant 'of rbe ag~cement, anb 
bap of papment, fo~ mant O;f 1l1bicb, tbe roeclaration llm~ bab) anb befcttibe, 
anti fa fo~ tbi~ 4I)miffion, t1)e ~ubgment ('rroneol1~ ,tbe biffcrencc tuill be lttfJere 
tbe tbing i~ e.cecuteb, anb lttbere ~lJe fame i~ erccuto~p, 1.U~crc ereruteb, tOere 
no notice tobe.gibcn, but otbertulfe lttb~re tl)e fame H~ .etccuto~p) anb ro i~ tfJe 
cafe in 4. H·7. Wbflt ~iotb pou ft}alI bcbkll't to I. S. 9lltttU fee pou paib fo~ it 
fIluieil, tbat berc notice ougbt to Ill' gillen hlbat €lotb tuaS bdil.1crcb to I. S: 
in tbi~ p~incipai cafe, it lttae impombl~ fo~ tl)e partp to take notice of tl)e quan~ 
titp of tbe fum bo~ro1tteb, anb of tbetr fecret a!pecmettt~ >'anb tbcrcfote fo~ 
Want of notire tbe iDedaration 1l.la~ ltougbt, anb tbe 9!ubgmcnt crronrOtt~ , 
anb tbe i&iainti~ in t~i~ p~i~dpoI rafe, ,coulb not babe. an ~lt~on upon the 

. taft fo~ tbe.p~onllfe, Wttbout ~t~tng of not.tce, fo~ dJ~t nottce bere t~ rbe g~ourib 
of tbe ~ttton, anb tbe not gtbmg of nottce, goep' lJ1 (tnr of tue ~ltiOll, Anb 
tuitbout an !retian 116ou'gbt be tQuIb not recober, anb fo~ tfJi$ tanfe tbe 9fUbg~ 
ment 1Ua~ errOt1eou~ I anti to be reberfeb. Croke and Yelverton J ullices, ag~eeb 
lnitb Williams J uitice in tbi~, anb Witb tbi~ biffcrcnce 1tlf}crc it reft~ in tfJe cq uaI 
Itno\1.1lebge of tfje pirtie~, anb 1Ubere not:, Wljere in tbctr cqualkno1tllebge 
tbere no noticeougb~ to be giben, but otber1tltfe if .. C(lntra, if tbe fame be not 
in ttJeit equal kno1l.llebge, tbert notice i~ to be gillen, anb fo it ougf}t to babe 
Iteen g~)l~n,int{)i~ p~it~cip~I ,cafc •. Flemmill_g ,chkfJuftice to tbetontrarp ,a~ 
to tbe lllblngofnQttte;,tbt~bllteeent~ 1# to be obferbeb., 1t1bcre ~.pentlltp i$ to be 

reta· 



Pare J. Termin. Hil7- Jac. Gittingsaond Coopers Cafe. 
ttcobereb, tf)ere notice i~ requifite to be giben, but hlfJert bamagep arc onIp to 
Ill'recoberrb, tberc no notice i~ to be giben~ tl~ in a ~Ollb, ~b£re notice i~ part 
of tbe ~ttiOll. ~It an ~ltion oftb~ ~afe up~n a .p~oml~l', be t~ cnIp to rccober 
bamage~, anb tbe partp batb fuffietent nottce gtben blm bp tOe !Declaration a~ 
llainil bim,if notice bert bab been giben to bim,be qJoulb tven b.abc pail! tbe p~in~ 
°dpaI, 1nitb tIlt bam.age~ :alfo, but bere . tbere ~a~ no notice gillen, tbc t?attp iJt 
not fo~ ltlant of notICe, blCcbargeb of bt~ p~otlltfc, fo~ be fball pap tbl'P~tncip'lf~ 
but not tbe bamage$, fo~ in tbi$ cafe, tbe notice i!l no part of tbe p~omifeJ but a 
ronfequcnt, anb tbe <gIubgment in jlatu upon it, anb no penaltp but bamage~ to 
Ite recobereb: tbe notice t, a ronbenienep in :natu, but bp tOe not being of tbi~ , 
tbe partpfbaU not lofe tbe benefit of tbe °p~otnife mabe, but ffJall recobcr bi~ 
bamagep, if no notice be gillen befo~e tIle ba~, but after tbe bilV J be map fap tbat 
fo muc" monp i$ paib, anb fo t~ bema~lb tbt~ upon tbe p~omtrf, anb tfbe bc~p 
to pap tbi~, be map tueU babe bt~ ~ltton upon tbe p~onufe,anb ~ecober tbe p~tn~ 
dpal, but not bbt bamagep-, anb fotbe jDedaration 111as goob, nnb tbt :}(UblT
mtnt well giben,anb not erroneou~, but oug{Jt to 11e affirmeb. Yelverton and Croke 
Jufrices, muttlta opinion.e ag~eellljtb Flemmi~g.chi.efJufrice, tbat tue jD.td~ration Wa~ J~grn~nt 
gooi), t~ougb no nottce gtben, anb tbe i&latntttt'to recober tbe p~tJtctpaf, but not a rrne. 
·bamngc~, anb fo tb~ee :lfubge~ agaiitll Williams, tbar jnbgment tuas Wen giben, 
anb not erroncou~,llutto be affirmeb, anb a,co~_binglp bp t~e :mule of t~e <!rourt 
5(ubgmcnt 1Ua~ affirmcb. ' 

. ( , 

Ricbard Gittings Plaintiff againfi Richard Cooper 
Defendant. 

!Jf! an ~ction 'Of rarrerpar~ anb ~jeltment upon not guiltp pfeabeb, tbe91urv An EjeCtione . 
gab.e a fperial M)erbi~, anb bib flnb' to tbi$ eif~lt, tbat Humfery P~cking~on ~rn\t [pecial 

a~ fetfeb a~ jlOtb of tbe W)at1no~ of CheEley:carner In tIlt ((!OUlltp ofD. tn tubub th~r~ Q~penf 
~anno~, tbere are biber~ ct!oppbolber~of inberitantc; t~cp fllnb furtber, tJ)at ItC('Jp;hol~o 
lttitbin tbe faib W;lanno~ tfJere tua~ tbi~ cu1tam, tl)at if' anp ct!opibotber of tbe Mannor. 
faib ~anno~,do commitanyfelany,tbatbefbanfo~feittl.'i tbe ~o~bbi$ €oppbolb 2 Brown. 2 I 7. 
ellate, anb tbat tbe no~b upon p~errntment of tbi~ bp tbe 'om age, map enter 
anb feife tbe fame; tbe Jury finb furtber, tbat one Hunt 1t1bo ltla$ a €oppf)oIh 
~enant of tbc fame W;lanno~ bab ItiUeb oue Silvefter Taylor, anb tbat tbe fame 
felonp tua~ p~erl'Jttdl ltp fbI.' 'omage at tl)e nert I€ourt : tbep furtber finb, 
tbat Hunt 1tta~ tafterlUarbg inbilteb fo~ tl)e fame jFdonp, anti Wa~ tJ)ereof ac: 
quitteb;tfjp finb tOat after bi~ acquittaI,tbe no~b bib fnter anb feife tbe l€oppJ)olb 
Ellate fo~ a fo~feit1trl.', aniJ mabe a 1!eafe tbereof to Gittings tue lDlaiutiif to trp 
tIle raritIe, 11100 bp bertue of,~i~ 1!eafe bib enter, upon 1110omo Cooper tOe lDefell:: 
bant aJf Cerbant unto Hunt, anb l1p bbf comluanb bib re-enter, upon WOicb re-en-
trp Gittings tbc ~Ia!ntiff b~ougbt btit ~;cltione firmc, aU tubitl) matter appear~ 
eb in tfJe fpecial11)crbict. VValter fo~ tbe ~Iaintiff molleb two poillt~ confibcrabJc 
in tbi~ cafe, upon tOe Jpec.ial a1>erbilt. 1+ WbetOer tbi~ cullom be !Toob 0t not. 
2.~bmit~iJtg tb~ ,cullom aoob, wbetber tbl.' ~cquittaI of Hunt tlJI.' qIoppbolber 
ffJaU abotb tbe felOn·of tbe 1!O~b fo~ tbe fo~~etture, 3· .~bt~ mllom i~ a grob 
cullom, fo~a rl.'afonnble commencement, tn a contutton, maltcp tbi~ to fie 
goob, ' anb fo itt a €utlom , anb tbi~ cullom bere botb tenb to re1lrain n gzrat 
miCcbief, anb tbercfo~e it i~ a goob €Ll1lom; it i~ alro a goob q!utlom,' f02 
tbat it batb ~ refonabie intenbmcnt, cmb a reafonable commencement, anb furb 
culloms 111f)lcb babe a reafonable commencement are goob tullom~ in 1!a\u; a 
reafonable intcnbm~lltmap Ire mabc of tbiP cuffom bere, ft.l~ tIlat tbc 7!oJb 
ltlitb tbe: arrent (If bt~ ~enant~ map g~ant 1)i$ €oppboIb ctetlateP upon fncb 
€'nobitionp, purpofdp to p~ebetlt tOe committing of Cucb offtnrc~. ~Iro tb~ 
place it Celf, anb tbe nature of tbe place i$ manp timr$ t{Je Cfmfe of tbe begi1l1 
ning, ant! the g~ounb of I€ullom$ , a:3 appearetb bp tbe ~(Ok of 12. H. 8. fa. 5" 
ltlJ)ere it i~ faib tbat fucO off~llce~ are jFdollP, a~ tOe fame babt bren atcullo:: 
met. anti ufcb fo to be,fo~ tbat m manp place$,fome offence~ arefe!onp,tbe lnbitb 

o are 

I 



. Pare. 1. J 4 TermiJ!.. Hil. 7. Jac. Srrouds cafe. 
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tbi.s i~ tbert no fdonp> fo~ tbat be cannot bibe tbem, but if be take a €apon Ot 
a lDig~ tbi~ i~ tbeu felonp, aub fo~ tbiS fie ftJ,all Lte bangeb. ~nb fo bp tbe cu
llom of London, tbe hlife in tbe abfence of ber~usbanb,a W)ttrbont,map fue,antl 
be .rueb, anb fo in ~cnt, tbe cullom of ~ilbdkinb , being tbh'j, t~{ farber to tbe 
~oltgb,anb tbe~on to tbeplougb,tbefe cuffom~ babe tbtirctrommtntemeJlt~ anti 
g~ounb~ from fbe nature of tbe plac~;tbia€uffom ,bere i~.alr~ goob" tbat fo~ tbi~ 

I 

, ~ 
ObjeCtions a-
gainft the Cu· 
from;' 

rea ron, becaufe tbe fame i~ annere)) unto an ell ate begumtng bp €uffom j anb 
aa tourbing (tullom~ in tbe general, it i~ to be obfrrbeb, tbat thefe three Cufioms 
are not good, but uttcrlp boib. Firfr, ~ rgullom 1tlbicb i~ birrctlp againn :J(tts 

nice. Secondly, 9lfitbe a <l!U1l0111 againn tbe <l!ommon wtaItfi, tbiii i~ not goob. 
~nb Thirdly, a (tuffom 1tlbicb i~ in p~ejubice of a tbirb perron, tbefe tbtee 4.tu~ 
llomfS areboib il1Ua\ll ; but tbe cLillom bere fOUJtb in Ollr (Ofl', i», none of tbert, 
anb tbercfo~e goob. As to the Objection made; tbi.lt. tbi~ <l!ufiotll {fJottIlr flO! lJt 
goob. I. ~bere i~ no certain time 1llben tbi.a Inrirl1tmrnt ffJ!1H be mabe, anb fo 
tbi~ map be c):amineb tbJentp 'pear~ after, 1nbicb i~ berp il1contenient, anb 

. tbercfo~e boib. To this it map be anfwereb, tbat tbere i~ no iuccrtailltp in tbig, 
Obje[f. I. fo~ tbat rbe l[o~b map caufe tbi~ ,to be bonr: p~frentlp; o~_1ubel1 be ~h1ilf, at atlp 
Kefp. time aftetWarbS, fo~ wben a man bMb caufe to cnter fo~ a fo~fciturr, be i~ 

not bounb to entet p~efentlp, but be map enter tribe)1 be pleafctb. Ie mayalfo be 
Ob · C1. faid that tltiS €uffom is not goob, becaufc, if tbe cramination of tbi.a ma,.; be. ~e~.~. ~ ~ . ~ . ti fi ~ 

tWttltp peat~ after, be map t~n eramm tbi~ a tcr lJi.a 'beatty, anb 0 bp tbbt 
a g~eat inconbenirn~e map foU.I)~, to e~amiJ1 a~ offence afte~ ~be beatb. of tbe 

Befp. 
partp. ~be anf\ller l~, tbat tbt£; l~ no InCOlibentence, fo~ tOt~ t~ onlp tn cr,fe 
of a fo~feiture, tnbicb mapbt eramlnd, after tbe beatb of tbe partp; but if it 
llJere in cafe of an ~ttainber, tul}ere bp tbi.a tbe ~Ioob i.a to be co~rupteb, tbtl e 
otberlilifc it i~. ; .~ip i~ no goob Cullom, fo~ tbar tbi~ ifS againft tbe nature 

ObjeEl.;. , of a €'ourt ~aron fo~ to enquire of fdonp. ~1) tbi.a it map' be anfwereb, tbat 
Refp. IJtre i~ no inquirp of f~I.onp, 11~~ pet .of ~np tbing .to ~all fbI.' life of tbe partp i~ 

quellion, but oulp·a parttcular lJ1fO~mntlon fo~ to utrttle tbe :J!o~b to tbe fo~fn .. 
:1. Point. 

ture. ~.a to tbe Second ~oint, abmitting tOe €'uffom, 1t1l)etbet t~e acquittal of 
t6 e tq!ellant tlJaIl condube tbe :1!o~b,tbatbe tannot now feife tbe €'opiholb <lfnate 
fo~ tbefo~feiture, tbe l[O~b map enter notwitbllanbing tfie acquittal, fo~ tbat tbe 
tltquittal ftJaU not in tbiS co fe p~cbcnt tbe ~ullom; Stevens fOt tbe :IDcfenbant, 
tl}at tbc €llllom i~ noot goob) JlO~ reafonnble: anb tbcrefo~e in LlttIeton iJ1 fJi~ 
€fiaptcr of !IDilIcnage., fO·46. anb Cokes Littleton fa. J ~ 9, r 40. & pIa. 109. if rbe 
1!o~b of a WJal1no~ datmsbp cullom to babe a fum of mOl1~J, up wa!) of fine of 
eberp ~eJH1~it tubicb marrietb bis !9allgbt~r 1tlit{lout tbe 1UccIlce of tbe 1io~lt > 
tbt~ i~ a botb ~Ul101U, t~e fame ~etng aqlltnll tbe frcrbom of a fret mall tfiat t~ 
not I1dllnb tberrunto bP-bt~ ~arttcuInr ,~enurc; ucfti)c~ a {tltffotlt ougl)t to babe 
a coberencc mitf) JJieafoll, o~ it tlJalI not be goab, 1mt tl)i.u €uffom brre i~ htrp 
unreafonable, bp rc~ron I)ftbe gcnct,llitp of ~t, tbc fame llcin{f (fo~ anp fdonp) 
fo~ lluboluntarp malillu , anb pcttp larcerp IS ft1onp? but not to caufe a fo~fd:: 
lure of anp 1[aJ1b~+ ~ot£ bp tbe flulc of tbc 4!'ourt, ttll~ <!run 13lll 1lln.9' flbjUblltb 
deedp to be a goob €l~ll~lll, but a.9'.to tbt rcfibue of tljt lPoint$ in tbi~ mfe tfie 
4ltourt bclibcrcb no optnton, but a~ to tUefe' Curia ad'Vi(are 'V1.dt, in tbi~ cafe tbe 

Th Cullom ,partie.t1bp tbeir mutual atTcJ~t fUDmittcb tbl'ntfelul'p unto 'vV illiams Tufiice to tnb 
;ldJudged good. tbi~ matter between tbel'll 1tf1t~out anp furt~er ~rgum£nt, quod Nota.. . 

-''In AEtion up
on the cafe in 

Sir Robert Stroud Plaintiff, againll Henry Roper, and 
, others Defendants. 

natur~ of a ROper an~ tbe otfJerjOert~bant~p~'ete~b tbdr ~e.tition' again" tbe~laintift 
confpl~a~y en- unto If)uount Byndon,ln tubttb ~ettttou,tfitp btb attufe tbt }j)Iaintitf being 
t~~B. ~~. 7· t1)£n a~ullict of,eact ,tuitb opp~emon, It otber mifb£meano~.a, fo~ tlJat be babinlJ 
l~ot.5 G 8. ' Cent unto tbem bt~ matrtlnt~fo~ a ~a.t Itp tbelll to be mabt anti tatttl, f01 p~obi~ 

fion 



Part Y. TerJllin.Hil.7. lac. Stroudes Cafe. 

lion fo~ tbe Jiing~ bourt', anti tbat tbep acco~tlinglp babing mabe a gtrieraI 
~~, anti retut neb tbe fame un~o f)im, anb t~at. be f~~.ing tt)erein fome of bi~ 
frientl~ to be ~ureb (a~ be concetbeb) Depontl tbett abttttp, ani) contrarp to bbt 
Warrant, caufeb a m.1u rm:ar to be mabe, tf)e 1ttbitb to pap, tbep refufeb. The 
Plaintiff retUrn~ tbeir rtfufal, anti p~Oture$ a ~dTcngtt to be fent unto tbelt), 
from tbe Green~cloth,anb tbep bemantlinll of tbe ~a~, fome of tbem paitl upon 
tb~£at~,antl fome refufe, ~ upon tbeir refufal tb'ep 1ttere bp bim t~mmittl'b tO~~i
ron, afterlUarbB tbep tncferrcb anotber Petition againll tbe plmntiff,to t~~ fame 
tffctt a~ tbeorger -tua$, unto the Clerks of the vreen~cIoth,anb anotljer ~ettttOn to 
tbe ifotb €DanteUo~, tuitb bib~rl1 ~rtidr~ allai~ll bim, tbe ~btcb bp t{)etr .0a!(J 
tbep bib aber to be true, anb tbll1 fo bone, to tbe t,nt£l1.t to btfll~ate tte ~Iam!ttf 
unto tbrfc bonourable perfonage5/ ,anti fo to eauft bun to be remobeb,anb put 
out of tbe ~ommiffion oftbe ~tatr, anb afterh1arb~ bp tbe l:.oJb 4!banedIL)~ be 
1tla~ put out oftbe "ommiffion oftbe igeuCf, anb tbe ~Iainthf fuppoffng tbis to 
be bone, UpOll tbl'ir faIfe complaint, Vtougbt againil t~em an 2i!ttien upon tfJe 
~afe in tbt nature of a tonfpiracp, anb tbi$ againll tf}tm all: To this Declaration 
tOe ~efenbant~ bemur ill 1!a1n. I~be cf)iefjpoint in tIle cafe being, 1tlbctber tbe 
}!llaintiff map jopn tile feberal tonfpirade~ in one ~'tton upon tile ~are, this was 
asto the manner of Action. It was urged for the Defendants, tbat tbe i&laintiff coulb 
not jopn tbem aU in one anti tl)e nune :ZUttion, anb fOJ tbi~ tOe ;l')ook ctlfe of 21. A Dtmurrer 
H 7. fo: ~9.1Ua~ titeb,hfberc itil1 belbbp tf)e 9lullite~, tIlat if OJle belb two ~~ to ~he Decla
cre~ of one, bp feberal ferbice~, anb bietb tuitboltt beit ~ tbe 7!o~tI cannot babe ratIon 
one Wtit of ~frbeat fO'l (totb ~crep, but ougbt to babe tltto mlitP. ~o a~ it 
1tta~ urgetl, if two nitn llanberol1c, De cannot at' tbe common J!aw babe nne 
attion againn t~em batb,· but feberal ~ltion$, but otberltlife it i~ in tile ...t'pzri-
tuaI ~ourt, tu{)ere ont !libel map be againff feberal,perfonp. As to the 

. matter of the Action, it 1thl~ urgeb,tbat tbe fame was not goob,fo) tbat tbe I)iain:= 
tiff ff}e1l1etb in bi~ lDedaration, t{)at in tbe time of <mueen Elizabeth be walt 
mabe a 9{ufUct oftbt J)eace. anb tbat after11larb.t1, itl tfJt time of J!Utl!lJames, 

.. Conftitutus fuit a Jufiic:of the P~ace,. but be botb Itot ft)e1tt 'j!!omodo, a~ be oug~t ~o 
" babe bom, anb fo tblP £t)rtumg tp not goob, anb tbe iDtdaratton beretn ttl 

infllffirient ; fo~ it apprarl1bp tl)t ~ooIt of 10· H. 7. fo. 8. tbat no 9fullice 
of ~eate can be mab.:, but 11p tbe Uetter~ !t'atent$ of tbe Jiing. Yelverton J uftice. 
"ibep'are notbercfebcraI confpiracie!i, fo~ tbat alief tbe lDefenbant~ arecbarg:= 
etltuitb one anb tbe fame tbing, awb tberefo~t one'lllttion upon tbe <i!afe mal! 
be tudI b~ougbt agaiun tbem all. Williams Jufii<;e,:lIf tbe tonrpiradc~ be aU of 
tbem crone anb tbe fame nature, II of tbe .roefenbant~ map tben be weH jopn:= 
eb in one anti tbe fame ~ltion. Fenner J u1l:ice,tbe ~ction i~ wen b~ougbt againff 
aU tbe .iDefcnbal1t~. Croke Juftice, Fama & fides funt tanquam anima,jideJ, & fama, 
& oculus, non patiuntur Ludum, t{)e ~Iaintitt a$ a :1[ufiite of peace, coulb Hot enfo~ce 
tbe lDefel1t'Hlltt~ to mahe a ~ar, but be migbt perf1t1abe tbem fo to boo :lip tbe 
trbibiting . a ~i.lI ~o~ fo~C'erp agatnll a ~oble man ,alfbougl} be ftliI~ in bi~ 
p~oof of. tb~~, t~t~ ~~ n~ ca~re fo~ all ~ttton to ~e b~ougbt agatnll bim: obllifeb 
tilt }!)Iamtlff'to rdtttlJ.utfb bt~ fult, fo~ tbat Latrames caniculos cum contemptu prte
terjre fapientis. 'eft· Yelv,erton JuO:ice,t{)e ~Iail1tiff q)etuing tbat be 1tta~ conHitutus, 
mabe a 9lulhce of peace, anb botb not fbeW bp 1ttbom, nOt pet bow be 1tlal1 [0 
mabe, tbi~ i~ not {fooi) ;but ifbe Ilab faitl generaUp lbat be tuap a :lfufhre of 

,tbe pearl', tbl~ bab been goob cnoUlJb+ Flemming Chief J uflice Qg~eti) in tbi~ " 
tbat be oUffbt to babe n)etucb up tullom, anti ,"ow be tila# mabe a ~uffite oftbe 
peace; £lub fo~ tbi~ tau~, tbe opinion of tbe "ourt 1tta~, tllattbe ~ttion lUatt This Cafe end
not tueU b~ougllt, but no ~ubgmC11t \Ua~ gillen in t~id taft fo' trtat trte par- Cd} byc. a' mutu ... 

• J:. r..' . l( Ii,'-l Y ... , ~ Y!I a rCll'lrenCI:! to 
tl.el1 up t!le~r mutual.COn entreferrebtbefameunto Flemming chiefJuflice, tolttllp thechief]uftiQC, 
btm enbeb Ul an arbltrarp bJop. ' 



Part. 1. Termin. Hil. 7. Jac. Talbyes cafe. 
---------------------

T albye Plaintiff, again!1: C ool{e Defendant. 

I li! an ~ction upon tbe ~afe ro~ a iJ€omife to pap monep-, tbe ~Iaintitt fttl 
An a.aion of f01tb in bi# }DedaratiQn, tbar tbert tuatj an attompt bet),tllrn tfJe ~Iaintiff 
the ciU"e upon anb t{Je}Defenbant, anb tbat upon t~ faib accompt rue ,IDefcnbant lDa~ founb to 
a prornife to be in arrear unto tile illaintiff in tbe fum of fir pDunb~, tbe tubicb be p~omireb 
~~nn::n7c. to pap unto tbt i)laintiff at it time pai, ani) ti:J~ tve not pa ping tbereof, tbe> 
compt,entr.d plaintiff' b~oullbt bi# $Ltion upon tbe €afe allatnll tlJe J)Jenbanr, upon bi~ 
Mich. 7.Jac. p~omife. ~JJe jDefenbant ltp bh1 plea faitb anb confeffetb it to be true, 
B.R. Rot. r 4°' tllat long time befo~e tbere 1Ua~ fucb an attompt bab tetmeen tbem, a~ in tbe 

~Iaint i~ aUeblleb, anb tIlat upon tbe fame attompt be lUa11 founb in arrtragc~ 
Un~o tb~ plpintiff, in tbe faib fum. of. fi~ pounb~, fo~ tbf papm~nt 1t.lbere~f be 

~;~';:'!~4' erttreb 1lttO a ~onb unto tbe i&Iatnttff', anb tben condubc~ bl~ plea wltb a 
Travers,abfq; hoc, tbat tbere wag anp otf)er attompt between tJJem after tbi~ time. 
Dpon tubttb plea tf)e ~laintiffbemur~ in i:atu, anb fo~-,aure it tua, aUebgrb, 
tbat tl)t €rabtt~ fo taken h1a~ not gonb, fo~ tbat tbe acrompt iii not in tbbf 
tafe traberfable?but tJ)e famt i~ to be giben in ebibcnce:in tbifi tafe tbere are two 
tbing~ to be confibereb.I. ~teconfiberation,an~ 2.. tbe $[umpfit,tbe 1tlbicf) P~Oll 
mife ifi onlp iffuablt, anb tbt fole point in tbbt cafe to be traberfeb, but not tbe 
tonfiberation: anb to ~arrant tbifi, Tatams cafe ill 27. H. 8.f0·2.4: andz,. 
lthlfi tittb. On the other fide, it 1tlas urllebtbar tbe €raber~ i~ goob, anb 
11ltll taken, anb tbat fo~tbi_ reafon, aub ltlitb tbi~ bifferente, bl{)ere tbe conbep~ 
ance to t~t ~Ltion iJf material, ant! 11.lbere not, 1l1btre tbe fame ifi nct mate:r 
rial, but i6 aUebgeb onlp fc~ to encreafe bamagtfi, tbert tJ)e conbepance to tbe 
Setion i~ hlell trab'etfable, but not otbet1tlife, anti in tbbf cafe, if tfJete 1tltre no 
attompt, tben no p~omirt to pttfo~m, anti fo tbe ttuberfi -bJell taken. Williams 
JuGice, ~n an rution upon tbe cafe b~ougbt fo~ fianberoufi 1no~bd fpoken tb~re 
lDteftfi ago, tbe B:'tfenlhlnt bp plea faitb,tbat true it i$ be bib fpeak Cucb WO~$ 
two pear~ ago,anb traberfetb abfq;h6c,tbat at aup time aftcr be fpake tfJe tno~b~-, 
anta tbi_ is a goob tratlerfe. Yelverroo Juftice, ~Jl an attion upon tbt cafe ro~ It ' 
p~omireJ tbere tbe confiberation is not trab£tlabIe, but tbe p~(lmire on tbe bal' 
i~notmaterial, but tbe matter idi tlft~ bifference will be tbi~, wbcn a fuffidrnt 
rati~faLtton i~ l1p plea aUebgrb to Ite mabe, anb blbcn not, anb alfo 1tlben tbe fa
tififattion aUcbgcb, ht in a tbing or tJ)e fame nature, anb ltlben not, but in a 
tbinll mccrIp collateral, tbere Cucb a tra\let~ i~ not goob. 9(n an ~trumpfit , 
g~ounbeb upon a goob confibtratton, in tbi~ cafe be ip not to ttabet~ tbc confi~ 
beration gcneraUp, buttbe ptomife, ani) in tbi~ p~itltipA! rafc" tbe lDtftnbant 
borb not trabct~ tbc tonfltlcration, but bp bht pIca? be ronfeffctb tbe' ~Ltion,tuitb 
full fatil1fattion mabe oftbe fum bemanllcb,anb afterltlarlJ~ to take tbe:q:rabrt~, 
allb to Cap abh; hoc,tbat anp time aftet tbi~ be bib acrompt lUitb tbe ~laintiff, 
be eoulb not babe taken a better trabers: fOt if iJe bab pteabrb in toid tafe Non 
affumf'fir, tbe abetment cf tfJe atcompt againll bim 1tloulb babe bifp~o\teb tbi#-. 
llirbe <ttourt all alJ~ccb in tbbt , tbat tbe ttallerp' in tbi~ cafe taken bp tfJe Defen" 
bant in tbe candufion of bht plea, being nbfq; hoc, tfJat tbere toa~ anotber a(~ 
tompt mabe 'between tbem,after tbi~ time ofbi~ enttilllJ into tbe ~onb fo~ pap" 

Judgment for ment oftb~ monep bemonbl'b, tbitj 1tJa~ a lJoob trabcrd, anb1ll£lI ulken: anti 
the Defendant. tbercfo~t ltp r{)e Iflule of tfJe cttourt, ~ubgtuent b.Ja~ giben fo~ tl)1' jDl'fenbanr " 

tbat tbe traber$ tua'lloob, & quod querens Nil ~apiat per,breve. 

A Chappel of 
cafe taxed by 

A Prohibicion. 
the Mother . 

~hur~h fo~re- T,at in tbe ~ountp of Darter, tbere 1t.la~ ~ S1l1?otber cttburc{J}anb alfo a ~bap: 
~c ratlOUI t ~re- pd of ~afe witbtn tbe fa,ib )pariq" tbat tbep of tbe Wlotbec cttburcb, bib 

ratt, 



Pare. I. Termin. Hil. ,. Jac. Grimes Cafe. '7 
rate' anb tare tbrnl of tbe ~~appe.I of cafe, to\tl~rn~ rcpatationfj of tbc ~otber 
4!bu'rd), f07 tfJc tngic(J, upon tOeil: rcfuf~l. t~ pap tOc fnme, being furb in tbe 
~pirhuaI ~ourt, t{1cp p~apeb a ~~ol)t{ntton, anb f~~ (OurI.' aUcngei), tbat 
tbep t.~cmrcI\le~ fJ~be ~r£b, t~me out of minb, .to r~patr tbe <lrOilppd at tbeir A prefcriptifi/l 
011tllp~(lper coil, wltbout babmg of anp contrllJutton itt aU from tbctn of tbe fpiritual. 

SlWotbcr €burcb, anb tbat tbep babe alfo been etl'~npte.l! from aU cbargl'~ anti 
reparationg of tbe W}otf)cr ~burcb, anb pet fo& tbctr rdural. to pap tbt~ rqra:r , 
tbcp mere libelleb agatrift in tbe ~pirituaI €ou~t,. a.ntl a ~cntence ~b~rc Pftff'eb 
againl1 tbem, anti tb~p. t~ercfo~e Pt"vcb ".J.t)~Oblb~tlon. ;l5p tbe 0Pl.tuon oft.be PrehilJition 
1t1bole €ourt, a }j)~Oblblttonhetb Itot tn tbl~ ca~e, ~~ rl?garb, tDat t~l~p~l'rrrtp~ den.ied Fer 
don i~ meedp ~piritltal, anti tberefote a 19~Oblbttton benld, per Curzaw. cunam. 

In an Action of Debt upon'a Bond. 

I~ an ~ion of .i'Debt upon an <@bIigation, t~c <trafe 1thl~ tbi$, tbat I. S. on Debt upon i 
our Lady day in March bib lenl1l~tlto T. N. fi:rtp ~oUl1b~ fOt one pear, anlll to B;~~ the 

babe ur pounh intereff fo~ tOe fame pear, fo~ tbe tu~1CJJ, be ltla~ bounb bp a pe~ plea~~~a~e 
, naI ;l5onl), conbicionetl to pap fittp fit pounb on fu£b a bop, 1t1llicO, toa~ at tbe Stat. of 13 ru. 
tnt! of t~l' pear, ft:rtp pountJ fo~ tbe p~inciRal, ani) 6.1. fOt tbe interell, after" cap. 8. ofufu~ 
wart!$'., anti bl'fo~l' tbe rub of tbe pear, (bat l~ to fap, tbc firfi bap of March, tbe ry ~or taking 

~ft1jr.?~ paib tbe 6. 1. fo~ .tbe tnter~nto tbe<@~Hga:, I.mb nfterIDarb~ bib notpap ~i~~~ter~il: 
tbe p~mclpal at tbe bap: upon tbt~ tbe <@bhgre b~(lugbt an ~ttton of lDebt year l~~t eed 
againll tlJe ~bligo~, anb be to aboib bi~ $bUgatiou anb papment of till' mottp, Tri~. ;;ac .. 
p!l'an~ t{Je ~tatute ofl)furp, of I ~ Eliz. cap. 8. fo~ ruppofen tafting of abObe ten B.R. Rot. 991. 

ponnb in tbebunb~eb) becaufe be took bi~ ure monplUitbill tbe pear. It was refol- Yel. 30. 

ved bp tbe to~ole QCOttrtJ tb~t tbi~ bi~,tak~n~ of tb~ ur~ monp 1ttitbin.tb~ peat ~~ J~. 2.5.6'7· 

fbaU not abotb tbe 4l.hllatton, an~ tbat tbl~ t~fung l.a' 11~ u[urp ~ttbl1l tbe No~.6:t 
~tatutl? Williams Ju~e, \nb~re tbe firll €ohtratt l~ not ururtou~, tbl~ fi)aU l1e~ I Ro.Rep.51o. 
be~ be ·mabe ufnrp lUitfJin tbe ~tatute, bp matter ex p~H faf!o, a~ if on~ €onttalt 
Wttl) anotber to l1o~ro1tl 100 I. fo~ a pear, anb toglbe bun 10 L fo~ tnterrft at 
tbe ('ub of the pear, if be PtlP~ tbe intereft tnitbin tbe pear, tfjhj i~ not ufurp 
lUitbin tIle ~tatute, to abotb tbe (@filigation, o~ tc gibe a fo~fciture oftbe monti 
11litbin tile ~tatut£, bccaufe tbat tbt~ <!tontratt 1t1a~ not ttfuri(lu~ at tbe begin: Judgment for 
nmg, tnIJicb wait ag~eeb bp tbe tubule 4!ourt, anb :J{ubgment giben fo~ tbe the Plaintiff. 
~~~. . 

Sir Thomas Grymes Plaintiff, againfi Peacock.. Defendant. 

I~ an ~ttionof ~rerpaf~, fo~ tbe taking of ~lltf anb ~tone~, in tbe walle of An Attion of 
tbc 19laint!ff, beiug 1!o~b of tbe ~f!nnc~, tbe l!)efenbllnt jullijies bp a uJita- Trefpafs for 

tum fuit, tbat lt bab been t{Jere ufeb ttme out of mtnb, tbat eberp ~enant fo~ taking of 
pear~~ of an ancient ~enemcnt, Witbin tbe faib W}anot, ufeb to babe common of Turf and 
Turbary, and of Lymdlones cn tbe ltlaffeof tbe faib ~ano~, anbtbrit tbe ~enement S~~nes. . 
a~b €Iofe Or now barb, il1 anantieltt ~en~mtttt, anb tbe fattlt g~anttb unto bitn 2. rown. 2.2.2.. 

l1.lttb aU ~Om~0J16 appurtenant to tbe falb ~efTuage anb ~Iofe, actepteb 1.11 rc~ 
puteb, 06 port, parcel, o~ member of tbe fame, ani) fo jul1ifie~ tbe tafting, etb~ 
~ur!1 fo~mb toe lnboI~ matter fpedaUp. ~bat tbe ~bbct of fountain~ lUft~ btrc~ 
tofo~c fetfl'b of tbe falb snf}ano~, tfJat tbere 1t1a~ rucb a p~ eftdption fo~ €cmmcn 
t~ tbc ~anc nf tIle ~ ano~ a~ belcnging to eberp ancient ~enement,tbat upon tbe 
bttTolutton of 2Ilbblc~, tbe l!)cfTe1Tion~llb aeberfion~ cf tbe ~l1bep tame to 
tl}e4.trown. ~va~ ~ 2 H. 8. tbe ~ing g~antcb tbe ~onafterp, tbe Jj)otteffion#,anb 
!lebetl1on~, wttv tbe ~anc~ unto Sir John Grefham, anb tbat afterlUarb.-
tJJt fame mme unto Sir Thomas Grymes tlJe 19laintiff', anti tbat t!Jt ~entment 

• JD .. £tnb '. 
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anb 4.!Iofe, unto. 1nbicb tbe Ittommon 1.s claimeil came bp !!lant u"nto the .IDi?fl'n~ 
bant, ullon l.1lJ)lCb [petiaI ~erbict, t~c qucfiion l.t1il~, 1t.tbcn tb~ l!.g~b of a 
11Wano~ i~ fClfet! of a Wan, anti a iQ.:'cnant of an nJlricnt raicncment, p~e~ 
(cribe~ to babe common in tbe wall of tbc 1!oJi), aftetl.t1attl~ tbc r([ctttmCl1t i~ 
febrreb from tbe W?anQ~, anb tOe :JjnbcritJltfC of toe £Wnlio~, nub of d)c ~ene~ 
ment, being in tbe banb~ of one 1!O~b tuil0 {pf!nt~ 0\110p fbI? ~cn('mntt Clnb 
~!l.ofe fo~ a ~crm unto tbe j)cfenbont, With flU ~OmllUll1.9' appurtenant to ~be 
falb ~druagl', anb €lofe, w~etbl'r tbiS ~cmmon tbot 1l.lt1~ b2fo~c tll'iollgtng 
to tbi~ ancient ~ene1l1Cnt,f{Hln par~ to tbe ~~antre of tbi~ ~enemn1t bere o~ 
not. Yelverton fat tbe l&laintiff, tbat tbc ~ommon ill t~ip eilfc bib not par~ unto 
tbe jDefenbant: two tbing.s in tbip cafe are ta be confIilcrei). I.:Jjf nup €om" 
mon be crentcb bp tbi~ g~ant, o~ not~ Ji}o Ql:onm1011 i~ ~rrl?Bp crcatcb, 9 H. 6. 
fo. 35'.:fif "~ man gtant~ Qtommnn to one;, flub botg not ibelli we ere, iJt out of 
1ttbat nann be £ban babe it, tbe g~nnt i~ boii:J: [0 it i~ in tbi~ rafe, it being not 
e:rpteffeb ttlbere tbbt g~antre q,onlb lJabe {Jig <[ommon, anb fo tbc 
g~ant -boitl, 2 H. 6. fo. ;6. a man g~aJtt~ Ql:ommon of .l&afiure to anotbcr ubicunq; 
averia oftbe ~tnntot ierint, tbe ~~ontee ougbtto ff)d.ll m l1:lbnt place tbe QI:artd of 
tbe c$tanto~ bib gO,Ot dfe lJe man babe no C[OllllllOl1. 2..Wfjctbcr tbefe ltlo~b~ in tbe 
<etant, appurtenant to tbe ~oufc, 0t ~cnemcnt, ft)aU create a ([ommon~ tbep mall 

A difference not, unlef~ tlJt (!Common were appcnbullt befote, 7 E. 3. Firz. tit. Air. Pla. 134. it 
betwee~ a man g~nnt~ 1!anb to anotber 1nitb aU €ommon~ appurtenant to tfie fame, tbi~ 
~r~nt 7 aa r;;;t <[ommon (bp Herle tl)ere) borb not pafs', if it 1llere 110t appenbant ftefo~e: ~ 
m:n~ co - bifference tfJere i~ bttwren a $tant of it flent, anb Cl g~al1t of CZJ:om1l1on: if a 

man lJ~ant$ a !!lent to anotber, f)ere bt~ perfQIl i~ cbargable witb it, but o~ 
< 

Two (Ol"~S of 
common ap
Furtenartt. 
I. In right. 

tber1tJife in a g~ant of a (!Common, fOt tbM tbi~ i.s :UocaL "i:bCll it i.s to he era~ 
mineb, 1l1betber tbert be anp tbing in tbi~ cafe, to mane it appear tfjat tbi~ 
QCommon i~ appurtenant to tbe ~t'newent, ~"to be taken ollt of tbe Wane of tbe 
no~b being nOtal:~» to tbid, tbere are two forts of allPuriant~, the one in right, 
1t1bitb goe$ bJitb tbe inberitance; unitp of pom-mon ben ti tbe €ommon, fo~ 
tbat it man cannot babe <!tommon in bi~ own 1!anb, tf) nitp of poffcffion be~ 

2..Commall llrop~ tbi~; fo~ tbt inbtritance,in tbe1nan, anbin tbe~£nement, lteingin one 
appurtenant anti tbe fame ))erfon, no <!tommon can tbcn'he bab, anb tben f)i~ lrclTre cannot 
in occupation. p~efcribe to babe c!!ommon. 2.~bere i.s common appurtenant in occupation, 

tbe ndfre bert cannot babe fuel) a QCommon, fo~ tbe p~cftriptiJ.in bere i~ g20unb'; 
tb upon a freble founbation: fo~ 1nbcrea~ it i~ bert faib, tbat cberp 1!etTre of 
tbe faib .~fe anb c!!lofr, time out of minb babe t~fl'b to babe <!tommon in tbe 
mart, tbl~ l~ no fucb ufttatum, to babe fucb a ,dear rtgbt to babe €ommon 1tJitf)~ 
out interruption, fo~ bere eberp ne1n lIeafe anb €ontratt i~ an httcrruption, 
affo fueb a ufage ougbtto be perpetuaI,ltllJicb callnotbc fo bere. Williams Jufiice, 
~ ~ermo~ mall babe 1l000000C tlJan bi~ 1!cffot botl) contratt wilb bim fo~ to babe, 
anb fbi~ i~ a new tbing fat a ~ertliot to make rueb a p~cfcription, 6. E. 6. Dyer. 
PJa. 70,7 I. Ifhams cafe, to make goob tOe p~ercription tbcrr, f)e ougbt to fflew,tbat 
tbe ~arIt llla~ Antiquum P arcum, anb hccftufe tbat wa~ omittcb, tbe ptcfcriptioll 
llla$ not goob, in t~i~ cafe tbe ~crmo~ cannot rap,. tbat be wa~ Antiquus fir. 
marius." ~f a Ql:optJ)olbtr botb purtbafe tfJe :J(nbcrttflnce of btg c!!opibolb, 
ft afterb.larb~ g~ant~ tbl5.lwitb anc!!ommon~ belonging to tbe fame,tbe <!tommon 
tnbief) tna~ ufeb witb tbe fame, 1nben it 11ttl~ a €oppDolb borb notpaf$ unto 

Ante 2.. 

tbi~ e~antre+ Croke Jufiice, Yeiverton,anb Fenner J ufiices,anil Flemming Chief J uftice, 
tbat in tbe Ian tafe, tbe ctromtnon tbat ttln.s befote ufcb 1nitb Jthc ([opiboIi:, 
bib paf~ to tbe ~~antre. Fleming c~ief.1uflice, in tbt p~ind~al tafe, tue ~ermo~ 
(annot f)abe tbe €ommon bp p~efCrlpUOtl, Detaufe !tberc lti a certain QtOtn-< 
mencemen~, anb a tertain jDetermi!latiotl 'Of bi» <!tnate, tbefe WOttl~ in tbe 
<f1;~ant, 1nttl) aU QComtnoll~ bdonglJtg to tbe 'oufe , anb ufualJp otCupicb, 
anti tnjopetl 1tlitf) tbe fame , 1nitb ~ aberrement, tbat fucb a rJ!ermo~ 
bab enjopeb tbe Ql:ommon 1nitf) tbe I!}oufe, anti fa pJeab.s tlje ~~ant unttJ . 
bim, a~ in tbi~ tafe bere, (Ieabing out tbe ujitatum) tbi~ bab been goob anb 
1ll0ulb babe carricb tbe Ql:ommo~, fo~ if f.t mon makl'~ a 1!eafe of a farm 

.•• to 
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to anot{J£r, tuitb tbefe tuo~bS in l)i~ leafl~, tl)at be ffJall babe <ttommon in l1i~ Common clai
waft, if aftcr1ttarb~ be g~antS tbi$ farm ~p leafe to anotl)er,\1.litf) 011 €cmmon~ med br a Ter

ufuaUp oc~upi~b tb~re~itb,tbe .€~mmoJl tn tbe l1J)~n borb p~r$ ~J'.1itb fo ft)ouf~ it ~~::~thf~t{]-
• babe been tn tbt. p~mnpaI c~fe( ~f tt batl not been hub ~o be tuttb a uGtat.fui.t ,Wbub. not good. ' 
i~ no goob nOt fo~mal pleatltng tn naw. let a p~e(crtptlon map fie grob tn .. {orne Difference 

cafe-, altboUgb tbe f~m of tl)e fame be alt~ub .. ~~ if a ~opib~l~e~ p~eretibe~ to where a Copi

babe It!ommott in tbe foil of 1.S. be ougbt tn tbt~ cafe to p~efcrlbe In tbe name of hal der claims 

tl)e 1l0~b:but tfl)e p~ercdbe~ to babe €ommon in tl)£ .wail of ~bej[o~b,tberl' bb1 co~mou in t~e 
p~ercription id to bdbitl) a ufita~ut? fuir.. Croke J ufrice : ~ €optbolb~r map babe ;~! ~~~~~~el' 
common in tl)e man of tbdlo~b,lfu~ tbl~ cafe t[le 1lo~~ confirm~ bl$' .tn~te m the Waite of 
fre witl) aU comn1on~ urua(~p octupletl wttl) tl)~ fa~e,tl)ls creflt.e~ a fee m bl~ 1n the Lord. 
tbe ~opi{)oIlI, tltltl a fee aifo m tbe common,fo~ tn tbl~ cafe bemgne contlruttlon 4 Co. 3 J.b; 

ougbt to be malle, ut res magis.valeat quam pereat. Afrerw~rds ill BilIary Tern: 8. Jac.B. ~ll~~'~ Term 

R. tbi~ tafe wa~ argueb agalnbp tbe 91t,tbge~jol~b ~bJubg~b f~t tbe ~~at~ttff it: adjUdg~: p~ 
gainll tb~ ~efenballt. Williams Jufrice, ~br~ p;efcrtptlon a~ lt 11 bert lillb,t~ betp q#er. 

abfurb,tbat fueb a ~ermo~ fotpt'atlt £fJouJ~ p;cfcribe,. 110twitbfianbiug fucb a 
~eJlemcnt be an ·.anttent ~enCl~ent;tfJe b('.gl~nlJtg of tbl~ common wa~ bp g~ant, Unity of pof

anti bp tbc permtffion oftbe j[o~b, anti tbl~ fOt toe abbonccmcnt of bl~ ~cntlnt, [t;llion ext in

anti not bp p~ercription, anti no remebp be barb fo~ tbi~, but onlp in tbe qcouu guiflleth a 

. of tbe €b~nccrp bp watt of equt.tp,~ttb tbi~ batb been to bim benictl, fo~ be batb Conomon. 

been in €bancerp, anti f!Jence tllfmtlTcb, anb tberefo1c no remebp brre. 9!f. a €'o~ 
pibolber babe common, anti tben tbe qIteration conting (to mit) tbe unitp of 
poll'effion, tbi~ extinguitbetf) tbe (ommon. ~f a man babing two m?amto~lt, of 
Da. anb ~f Sa. anb ~opibolber~ ofbotb WJamlo~s, tbe ~opifJolber~ of :Oa.babe 
ufetl to babe common intbe ~anno~ of Sa. anb fo e contra, afterbJarb~ tbe llo~b 

. fdl6 atuap botb tbc~annO~8, tbe ~opiboIber~ of tbe ~anno~ ofDa. bie, antJ 
otber$ atlmitteb, tf)ep claim tbe common mOtif) tbe otf}er €opif)olber~ bab, tbeir: 
daim i~ not gootl,as it batb been rtron.leb,fo~ tbat tbe common tua~ extinrt [Jp tbe 
alteration. Flemming chiefJuil:ice, a~ to tboft.1uotb~ in tbe ~~ant,tfputeb, 01 ufeb 
a~ part,o~ parcd of tbi~,tbil1 f!JaU not extenb to conunon,tfiat tbe fame tna~ 
parcel,it being not fo but bp permiffion, Itut if tbe conbepance bab been bp a\ler~ 
ment fpecial,tbat be fboultl babe tbe fame ~enClncnt hlitl) fucb rommon$ anb 
p~ofit~ l'l~ bab bun befo~e ufeb bp tbe farmer~ fO~lllerlp enjoping tl)e fame; . 
tbb1babbeengoobj t~i~caufe t~berp confdoJlabtcanb full of equitp,but not Q Co. 60.1:. 

well pteabeb berc 1nttb a uGtatum fuir. Croke Jultice, tf)e pleabing bcre tuitb a 
ufitarum fLlit i,1i not «rob, but· ib!e anb berp abfurb. In alien?l, non in proprio 
foio,tl man map p~efcribe. :zt tqrertno~ map p~efcribe,but it i~ to b·e in fucb a man~ 
ncr, not in bi~ own nameJJUt in tf)e name of f)t$ ~otb,tbat be bab fo~ bimfelf 
a~b ~o~ bi~f~rl~cr~ -,uut not o~b~tWife. Y el verton J uil:ice,tbi~ p~ertription,a~ it i~ 
lalb tn tfJc p~tnclpal cafe beu It t~ not gcob.Fenner Juil:ice,tte farmer bere cannot 
babe common, tbe p~efcciption, a~ iti~ laitl,i~ not grotl! if illo~b of a W?anno~ 
batb a Wail, flnb ~e g~ant£l untn otl)£t~ tbat tbep «JaU babe common in toi~ 
matl,pe~ t~e 1!O~b btmfdf aifofbaU babe common tbere,burbe barb tl)16 itt re, 
rp~£t of~t$ ~n~ere1l,fo~ tf be bab~ no c~mmnn,be tan 'g~~mt no cOmmOn.Flemming 
chtefJuihce, If tt bab been bere la!tI, tultb aU common~, p~ofit~, ufeb, ouupieb 
anb enjop.eb hlitb t~e r<1!enemcnt, bp tfJe :lFarmer.£f7ttJi~ bab been gootl,bltt not ai 
t~e rtlmet~ bere Jatb.~be g~ant bere b!J tt fflf ltttt{jout a ufitat.fuir, tuiU tlot aib 
tlm,an~ ~ouple t1o~b tog-erber, tOt ~Jant bcr~ ~ttb a uGtatum fuir, a~ it i.tt 
bere,tbl~ l~ all onc tn effect anti fi;aU no 1ttap~ alb bltn, fOt bere tbe ufiratum eil: ip 
anne~eb unto tbc cijate of tbc ~ermo~,wbidJ cannot be goob,ontl tbe fame ufita~ 
tum unto tbe fanb~ a~ it oug~t t~ be,t!) ~~kt t~e ~~ant goob. $U tbe ~ou.rt 4;1-
g~eeb dea~lp,. tbat tbt~ ptl'fcrtpttoJt a~ It lfj lattlbere tnitb a uGtatum fuir iJi U(JtJudgment giY
goob fo~to lJtutJc t~l'.IDcfrnbaJlt to babe commoJt,Ol1t1 fo to make biP juilificatiOn en~r~he 
goo~, anb fo bp tbe !liule of t!l£ eourt, ~ubllment ma,Jt giben fo~ tbt ~ailltiftPlamtlff. 
agatnll tbc .IDcfcn~.t. . 

C r~wsj?lail!tiff, againft Draper Defendant. .. .. 

DRaper bab blbcr~ crcbtto;~,~11 of tbcm,b.ut one,beingtbe ,Iaintiff', .ib gibe In a Prohibltl

blllUWO, o~tO~e pcnr~ fo~. popm.enr, anbt~e otbct crtbito~,(bei.n~ t~e ~~;~;~efr<;yrt 
.ro :1.}phllnttre 
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llIaintiff tlioulb not ag~te unto tbb1) but bJou!b babe bi~ m~nv p~errntIpJ o~ 
m1Julll commence bbf attion fo~ recoberp of tbe fame, anb fG~ nap of uhi p~oc£.c-b~ 
Jug, at tbe tonu~on :law, Draper petitioneb againft bim in tbe ~ourt bf reguell$', 
anb p~apeb tJ)e ~ourt to Otber f)im to pieih ani) llantJ to tfJe time of paptnrnt Ii; • 
miteb bp tbe Gtber crebitot~,at 1tlbirb time be offereb to put in goob fecuritp fo~ 
to pap tbt~ all. ~be €ourt of requell~ caliri) bim befote ·tbem, anb mollei) to 
Pielb tbereunto!tf)e 11Jbicb be ttfufeb to bo, bur frub tf)at if be tnouJb p~ercntlp 
gibe bim goob rernritll to pap flim in fome reafonable time tubicfj be fpoulb gibe 
f)int,WitJj tbiP be 11Joulb be fati~fiebJotbertuire be tuoulb fo~bear bim no longer: 
Draper to bo tbi~ refufeb,bur p~ap(b an injunLtion from tbe 4!ourt, fo~ to compel 
{Jim to llanb to tfJe time limitdl flp tbe otf)cr crebito~~ ,tbe 1tIbicb tua$ g~anteb 
bp tile €ou~t,anb. upon tfJi_ Crewe, tbe J)laint~ff mabeb fo~ ~ ~~obifl~ticn to nap 
t~e Ptoceetltng~ .m tbe ~o~rt of fte91~ell$,agatn1l tbe ll~antmg of tbt~ P~obibt
tlon 1tta~ objected tf)e p~tO~ltp of fult In tbe ~ourt of meqlten~. Yelverton J ufl:ice 

· t~i~ ~~io~itp offutt tf)ere ~altC$ not~i!lg in tb.e cafe,a~ to tbe lT~anting bf a ~~o: 
The difference btftttton,fo~ roben tbe p~op~tttp offutt,t~ bert In B.R. anotbcr ~ollrt,a~ tOe rourt w;re pri?r~ie of tliequell~ cannot {teant an 9!njunttion,to nap tbe P10ceebing!l bere,but tub!'n 
~ndu~~~;~ in R. tbe ~ourt of tlieque1l~ batb t~t p~i~~itp of 2I1ttion,tben t~i~ €o~rt upon taufe 
the Court of f{)e1tteb, map \nell g~ant an ~nJ~nltton to /~ap,. £lnb. pt0f)tbtt tbelr p~oceebing~ 
Requells. in t~at ~ourt. Flemming chiefJuitice ag~eebtn ~bt$11Jttb Yelverton. Flemming, tbi~ 

trebttot map babt fome caufe to be ~arber 11Jlt{J Draper tban tf)c otfJer €iebitOt$~ 
anb be map well babt,anb purfuc bl$ remebp at tbe common !law fOt f)i$ monp, 
anb if Dra~er refurt~ to gibe fecudtp to p~p tb~ monp,acto~b~ng to tbe uqurll 
anb offer of tf)eotber, {tut p~oturc~ an :1ln)Unttlon, tl i&J0f)tlntton 'ball tbtn be 
ll~anttb"bp tbefiuleoftbe ~ourt t~ nap tbe p~o~eebinll$. in tbe ~ourt of :1lit
quell~, ~nb tbe matter ftJaU be trteb bert} an~ If no.tWttbnallbing tf)i~, tbe 

A prQliibition Court tutll tbert P~Octtb anb g~ant an 9!l1JUnttlon, tbl$ ~ourt will 1lap tOde 
~~~~~. per PeOtttbing~, anb bp our bireltiOllS bere tbe partp fball not obep tbeir ~njllncti~ 

on, anb an ~ttacbment ilJall alro be g~~nttb bp tl).b~ ~ourt, againll tf)e ~uto~ 
tl)ere. Man. Secundar. ~bere babe been. btber$' i&~obtbttton$ g~antd. bert in t!le 
like tafc$, anb bp tbe attle of tbe~ourt a i&~o!libition bla$ g~antcb. 

An' . n 2I1n info~mation upot!tbe ~tatute of tl)e 13· pfEliz. 2. cap. 8. fo~ lDfurp. ~be 
for ~}~~;~~~o tafe tua~, tfJe coittr act was, tbat be to tuboa.n tbe monp bla~ lent,f{Joulb tribe fUcb 
on the llamte it fum fo~ tbe !loan of tbt monp·, anb bp tfil~ ag~eement tbt fum be rereibrtl ten 
13 Eliz. cap. g. bap~ afrer tbe 1[oan tua~ mo~ttban 10.1. per annum fo~ I 0;).1. tbi$luo~ abjubgeb 
· bp tbe 1lJboI~ €ottrt to be an.ufltriou~ contratt ab initio. 

For the Tepa- ~g toucbmg tbe tlieparatton~ of a €'bnrcb, anb wbo hlcre Ipalale tf)crcttnto 
rations of a tbi~ being a quellton coming in bebate befotc tl)c :3Iubgc$:ir hlo~ refolbeb l1p tl)e 
~hu~Ch, ~hat tubole €ourt; tbat f02, ann toWorb$ tf)t SeparatIon of £I €l)urcb,tf)e foub of aU 
c:;g;~ o:nd a~ WtU of fo~einer~ 'tbere inbabiting, a~ of all otber~, i$liaulc tbereunto anb 
how, ~n.ci what tbi~ i~ fo bp tbc general cullom of tbe place .• £lub tb~$ i~ to be ratreb, up a rate 
pcrfuns. impcftb, atco~bing to tbt baIue of tbt laub, anb tbat 1n tIte nature of a fifteen anb 
· tbis is not meed!fin tile tealtp. Williams.tl."b Yeh'erton Ju~ices,anb Flemming'chief 

Juftices, .J!}ot tbe lanb, burtl)e pt~fon ofgtm hlbo occuptctb tbe !lanb i$ to be 
d)atgtb .. Yelverton Jufl:ice, ~ man l~ cbarge~ble fo~ rcparattoll~ of a €bntcb,bp 
t·tafolt ottbtlanb, anb fOI tbe ~~nament$ ttl tbc €burcb,bp reafon of bt$ com
inB to Cburcb. Williams Juftice, anb Flemming chiefJuH:ice, ~ftfie pnrtp f)nbtlanb 
tbert, be i~ cbargeabJe fo~ botb, 1ul)etlltt be come to €bUl:cf), o~ not, fo~ tbat De 
map tome to tbe 4!burcb ifbe pltafe. 

OJiIl Plaintiff, againfi: Tyrrtll Defendanr. 
A (hallc~gllof U' .. ,on a trial at tbt~ar bp a Northamtonrhire jurp~ between Odill ~laintift: 
~j~::;r o;~js anb TyrrellDeffnbant,a jurot \Ua~ tbaUtn1leb,fo~ tOar be faib unto one of 
Verditl befor- tbe partit~,p~o\1i~t .POll to pap,fo~ i~ 91 am rhlO~ll,~ Will gibe mp berbict againff 
hltnti; pou, anb tlJflr tbl~t~ true, tbepartte to tubom tIlt tuo~b~ tuere fpoken, bib otfer 

to bepofe tbr fame, (iffJe map be fuffereb to (we,lr, antAlftct(Jcr be moulb be 
fU(fetch in tbb1 cafe to fwear, to p~obe tl)i$,)be being one of t6c pattte~,-ttta~ t~c 
quillton. Fenner J ufiice. ~e map well be rwo~n in 'bi~ rafe, to p~oue tbe cbaUmge 
Boob, anti [tp tbe qJ:ourt be t\la~ "nOWctl to be fwo~n to malie goob tbe cQufe of 

bi~ 
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(JiS cboUcnge, 1nbitb being p~obtb bp bi~4P.atb, t~e ~rio~~ founb bi~ fo~ tbi~ lWhat chal- e 

cal\fe noUo be i~biffere1lt, anb tbcrefo~e be Walt \tJttllb~atul1.~not{Jer J!lro~ tua~ ae~1:~;1;:~~1 
c{)aItl'ngcb in tbt~ cafe, fo~ tlJat be bab bou~bt lanb of o~~ ~f t{Je pattte~ tn tl)e 
Cuit, (~) of tile 1!dTo~, anb tbat . tbe ildTo~ ~lb oltlc. ~o t~t~ Juro~ 10 l. ~ot~itb' 
fthnbing tbi~ cbaUcnge, tbe ~rtO~~ founb blm to b~ Inbtt'ferent . ., ~tbet\tltfe It bab 
IIccn per Curiam, if tbe jUtO~ bab otueb monp to one oftbl' parttep .. 

Wberc tl)e ,u~banb anb tuife arc to jopn ill an ~ttiolt, flub lUberenot. 9lt tua~ iih~re ~he d 
beTh bp tl}c C!.Cottrt, tb~t if a biffeifitt be mabt upolltbe Jl}u~banli an~ 1l?ife, ~n W~}e a~g~~ 
tl)e lanb~ of tbe Wife, in an ~ct:tOIl btougbt fo.~ to tl'co~l'rtfJe I~nb· agatt1:lt~ tblS to jOyQ in an 
~(don tbe ~~banb anb 1tlif~ arr to Jopn,but t.n alt ~ltton of ttrefpar~ tb~p map action to be 

febet. 91f a ma.n p~omife to gIbe 18<;' l. totbe.tulfe ~fI.S. ~beV.ougbtper ~unam, to ~~~:~~~t~nd 
jopn in an ~ctton fo~ recoberp of tbt~. .Flemtng ~hlef J u{h~e, If a le~re be mabeJlp 
~u~banb anb hlife,of tbe lanb of tbe\tJife,renb~tngrent,ln alt ~ctlon fOt rent be" 
I)illb,tl)ep !lre batb of tbe~. to j~pn,Y elverton J ufi:ice,iJ.1 tile lall tafe tbep nEfb not to 
jopn, ft fo 1;1 Markhan:s optnl0n 111 7 E+ fo .. 7., 6. 'bat lit Cueb a .cafe tubl'te tbe Il}u" 
alone b~ing~ tvc ~ctl0n fo~ rent bebtnb) tt tua~ nebe!; qucfttoneb, but tbat tbt~ 

, 9Ltion,bp tbeD}u~.alon~,1tla~ well b~oug~t,but 1tlbere We fa!ne batb been b~Ollgbt 
in 'botb tbcir name~, tt batb been quclltolteb, 1tlbetber tbtlf 1tlere goob, o~ 11ot. 

The Lord Evers cafe, and Strickland, entred Pafch. ,.1.ac. JJ.R. Rot. 4°;. fA Qt~nbcpancc 1t1a~ .mabe to Rodolf Evers Itnillbt,~O~b Evers,a~b fo~ to a~o~b C(Jn£ttuai~n 
tbt~ (onbepanc'e, It tuaS aUebgeb, tbat at tbe tune ruben tbt~ tonbepance upon a COllVCY

wali fo mabe, be.llJa~ not tognitus & reputatus per nomen miliris, tfJat be luad not ance. 
tbcn a ~nigbt,an~ ~.betbtr tQbt f{JaU make boib tbe ton\Jepante,o~ not, 1tlas tJ)e 2. Cr. 2.1-~' 
quellion. 9[n tbi~ cafe .bJa$ c!teb at tbe ~ar, Mich.2. 7 E. j. fo. 85" Firz. tit. Grants. 
pla.67' Wberc an ~bbot,bp,anb 1tlitb tbe aiTent of~i~ cobent,bib g~ant a common 
in bi~ fanb, anb tbi~ <!5taltt tna~ bp tbe name of Richard Abbot, w{Jereas bi$ 
name 1tla~ Robert Abbot, tbi$ $~ant b.1a~ tbere belb to be grob, not1tlitbtianblug 
tbi~ mifttaming ofbi~ (!tb~illian~namt, bptlJe opinionoftbe QCourt, anb Perkins 
in tbe tbapter of <!5~ant~, fo.8. pIa. j6. lUbere iti~faib, tbat tbe nameoftbe 
~tanto~ i~ notputin anll beeb, to anp otbcr intent,butonlp to make a certaintp 
in bi~ ~~anto~, anb in tbe ~tantee+ 9ln the p~iltcipaI c41Ce,tbe 9rubge~ bib aU Of 
tbtm tJearlP agrre, tb~t tbe conbepance fo mab.e unto Ralf Evers ~nigbt, 1!o~b 
'Evers, l~ a goob con1iepance, anb tbat tbe plea 11l ;l5ar to make bOlb tbe fame,i~ 
110 goob pIca: fo~ tbat tobete' a tbing i~ fo g~antcb unto one, bp fucb a name, a$ 
tbat be connot be intenbeb to be anotber p~rfon, tbi~ i~ goob,witbout anp C!.Cb~i:> 
nian:n,lme e.rPtetTeb,ff a~ tbe cafe bere i~,tbere'i~ but one nO~Evers,anb tberefo'e 
tbi~ i.l1 ctrta~n.el1ougb, fo~ tba.t tbe fame botb lUell con~are de perfona,tt t~crcfo~e 
tbe otbcr Abtntton here of Jtmnbt (tbougb falfe) nottultbffanbtng tbi~, pet tbij 
falfitie {{Jan not ttlfte atuap tbe befcription of tbe true perfon, to tubom tbe con:> 
'bepat1Ceh.la~ malle, but tllat be ougbt to babe tbe fame, beingbcre fufficientJp 
etP~errcb up tue ~am~ of 1!o~h Evers, anb tbtrefo~e, Up tbe opinion of tbe lUboIe 
~oUtt, tbe pIca 111 ~ar bere i~ not goob, but tbe con'tlcpance i~ gOOb, anb fuffiti~ 
tnt. to ctlrtp t~e I~nb ton~epeb unto tbt 1[o~b Evers, tbounfJ be .tuer" t{Jtn no 
~ntgbt, anb tbl~ fija~ tbe JUtJgll1 ent of tbe tubole QCOllrt. 

Smith Plaintiff, againft Skipwith Defendant, entred Pafch. 7. Jac. B. R. Rot. 65' 3. 

I~ am~it of ~rrogto~cberrea jubgmcnt giben itltbe C.B. in an 'li1ltioltof licht, 2 Cr. 277· 
. ~e ~rtO~ amgneb tua~, fo~ tbat ItO l1E)arrant of ~tturncp lUa~ clttreb in tlJe Error that nQ 

lutt tit fncb a taterm. Williams J uftice, it i~- tl ~raftp courre to. affign fo~ ~rtO~, tl)at Warrant o~ 
tfJere was no Warrant of~tturnep entreb tn a taterm certa1l1,tbi~ ~rro~ affigneb Attur~er ~a5 h 

i~ a dear <!erro~, aUi) fOt tlJhl caufe, tbe jubgmenr gibctl i~ erroneoup, anb to be :~:~m:~oru~hi$ 
reberrcb, beenufc ~be~~ wa£1 no [[larrant. ot ~ttut:nep, nub fo !bc £iule of tbc Error ;udgrnt:nt 
([ourt 11la~ q.uod JudlclUm revocet~r, but In a~ mucb a~ tbi~ tua.l1 not enrl'eb of revt:rfed. 

t1itco~b, anll fo~ tbat tb~ cn~rtc of tbe Warrant of ~tturnep in anotber 
~trm 1;Ua~ ll~ob; a ~crtto~art ~a~ mapeb, to info~m tue €ourt of aU tbe 
PtotetbtnlJ~, In _r~gar~ tbat tbe Jubgmeut fo~ reberfai wa~ not rntreb of ttie~ 
to~b,anb tbe €~rttotart p~a!leb (llllp to il1fo~m tbe €ourt, 1t.1brtbrr anp marrant 
of ~tto~ncv llttre cntrci), o~ not, antll.\1ben. Williams· Juftice, if tbe appa:> 

tanc~ 
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Before this en- ranee were in tbbf ~erm, anb jubgment cntreb 1ttitbout anp 1ttarr~nt of~ttu~~ 
tredof. Record, np,tbe warrant of$uump map be entrdl in tbe neJ:t~crm foUottllng,anb t.bt~ 
a Cert!Or~re d i~ deadp 1l00b.~bc ~utlge$ tbcn faitl unto tbe ~laintiff,in t{Je ([~ltlt of frro~ , 
;:::'~~Y;er an tbi~ 1tta~ pour fault aub ncglttt,tbat tbe jubgment ~o~ tbe ~fb€rraI tua~ not en." 
curiam. treb OfmetO~,fo~ iftbe fame gab been entreb,tben t~Jt~ motIon batt been p~c\1l'nt::: 

eb, butfo~ tbi~ ,omiffion,a Certiorare 1ttatY iJtaJ1tetJ bp tbe tliule of tbe €ourt. 

AnneBartholomew AdminiG:ratrix of Thomas Bartholomew Plaintiff, 
againfi Savage Defendant, entred Hill.7 Jac.B.R.Rot·44 5-

In an ACHoll of I~ an qttiOl1 ofbcbt upon a ;ISontl, tbe cafe 1na~ tbi~, tbere'being an olb Ican~ 
Debt upon 1- in being, tIle conbition of tbc ~oni:l wa~, tbat Savage tbl' ,IDefenbant upon 
Bond. 't~e affig-nment anb gibing up of t~e ol.b leafc, {bouIb make a new leafe fo~ tbe 

like term unto tile :l.eiTce, ~rn an ~~lon of }Debt b~ouggt upon tb~ ~onb, n::: 
llainll Savage, fo~ nat perfo~lntn~On fjtl1 part accoJtltng to tbe ~onDltton of tbe 

1 ~cnb, tbe )Defenbant pleJlb~ tbe ofb Ira fe, anb tbe amgml1~nt of tti~ mabe, ~c. 
l1ut [aitf) norbing at all of tbe nehlleafe to. be matle up bun, art02bing tD tbe· 
(Ollbition of tIle ~onb, tile €ourt ag~eeb tbt~ plea to be a goob plea, anD tbcre::: 
fo~e tbe fiule ot tbc €ourt tua~ qu~cl judicium intretur pro querente. 

• • • 
The Lord Rich Plaintiff againfi Frank, as Adminifiracor, of 

Thonlas Frank Defendant entred Hill'7 Jac- B.R. Rot 4 88• ' 

Ju.dgmentpl'~ I~ an action ofbebt fo~ aent befJintJ, againft tIle .IDefeJlbant,a~ ~hll1iniffrato~ 
quer. of tbe lloob~ of Thomas FranK fJbf fatfJer, to ltlbam tbe fean~ 11la~ mabe, bp 
I BrOWIlS6. tije j[o~b Rich, rtnb~inll rent. . Thomas Frank tIle ileff'ee bieb, Frank tbe .IDefentJant 
2. ero.:!. 3 8. bi~ A'on tafte~ letter~ of ~bminiffration, anD fOt rent incurreD in lli~ rintt tbe 
2 Brown.1..o2. •• 0~tJ Rich tfje lerro~ 1 b~o1tsbt an anion of bebt; in tbe debet & detinet, ani) 
Plow. I 16. 1Ubetber tfJilt ~ttion tuere well b~ougbt) ~eing not in tbe detinet tantum (a~ 1tta~ 

urgeb itfboulb babe been) tua~ tbe queffton; Williams Jufl:ice. ~n ab1l1inil1ratot _ . . fuffet~ Gent to be bebinb in bbf o~n time, 1ttbetber an ~(tion of Debt b~ougfJt 
~or rent In h ~IS fOt tbi~ Gent,ougbt to be b~oulTbtl~ tbe debet & detinet,ottll ~be detinet tantum;tbi~ 
~~~~~b~::g~ 10 ~~ tue fole ma!ter of fu~ffanee lJl tbl~ taf~; ~be lOefenbant I~.b~re to be rbargcb, 
detinet.. tn refpea: of bt~ polTctnon,allb nototbrrlntfe, l1ut a~ an ~i)mlt1tnrato~, tbi~ attl::: 
Difference on i~ {Jere~eIt l1~~uJJb.t in tbc debet & detin~t. ,Coke 5'. pa. fo. 3.J ~n Hargra,-:es c'afe~ it 
where t~e De- waH fo abJubgcb tn tbt~ €ourt, untO tnbtefj Jubgment creblt 16 to be glbcn, tin 
fendant lS 1 tue acco~b of tbe £ieberfal map be fccn, anb tbe rcafon~ fo~ ltt~iclJ tbc fame jubg~ 
chal~e~ ~~!a, ment wa~ fo reberfeb, ~ in 7 E.6. Dyer pIa. 8~. an action of .IDebt l'Izougbt aguinft 
~~rlor ~~n~xe_ tbe ~J:etuto~ of Potter in tbe debet & detinet,fO~ rent liebi~b,iJ~ bi~ own timc, nuil 
cutal", thereto tbe fame tbcre belb to be tueU (j~ougut.91ftlJc rent be bcbtnll lJ1 bl$ own timc,ge 
be in the deti- mall be eta rgea~te to pap t~i~,de 9.onis propriid. 9ft is to be obfcr~c.li,tbat tllbnl" 
net tantt:~;;~d [oeller a mon btlJlg~ an attlo~ ngattl~ ouc, a~ \C,rCCUtll¢ 0t ~b.lfltmnrnto~, tf.li~ 
:;e~dl;tni{lra. oug{Jt to be alwap~ b~oulJbt tll [be detmet tantum, bu~ tbt~ mfe bere no1tt in que" 
tor and p".rtim nion,b~b barp fvo~ aU tbe otucr ~aff~, fo~ tllot be l~ not .bere c{jilrgrb o11Ip o.s' 
in"re[pcCt o.f 2I1bmillinrato~, but tll rcfpctt of ~t~ polTeffion, a~b 111 t~t~ refl?ett, be q)all be 
his occupation cbargeb de bonis propriis, anb fo~ tbt~ rcafon tua~ lt fo abJubgcb In Hargraves cafe 
9~the la~d.. in this CQurt, Mich. 41. and 42.. Eliz. $nD fo tbe action bC17c itt tbi~ p~il1cipal tafc ig 
::~;~et e;,.o well b~oulJbt in tb.e debet, & ~etinet. ~rok Jufiice a.ccordant, tbe anion bere i~ lttdl 
deti1let. b~oltgbt, anti tbe Dtfference tu~U betbl~, w{Jere ~ l~ onlp ~tlargcb,a~ ~minjnra-

tOt' o~ ~recutol,tbtre tbeactton augbt fo~ to (1e lit tbe detmet tanto Imt 1tlberc be i~ 
tbarlJeb,partim,a~ :lI!bminitlratot,& partim of tbe occupation of tlJe 3l:anb,tbrrr t~c 
actil)n cug!)t to be b~ougbt itl tbe debet & detiner,antl fle ((mnot 11laibe tbc ~€rm 
llUt be map at tOc firll rcfufe t{Jc occupation of tOe fflllle,tlnb tbrn tbe (~ar!!t in 
ti}e jubgmcnt,i~ de bonistefiatoris, fo tbot be map tueU 1ttoibe tOc occupation of tb'C' 
lLantJ, but if be once ag~ee~ unto tbi~, bp taking- of tbe P'Jofit~, tbcn be refill 
be (borg-til, in refpett of tbi$ bi~ occupation 1 nub Tn t~ht mfe, tbc ('~argl' 

fiJaU 



Part L Fermin" P afc/:;, tt lac. Crewes Calc'. 
------.---------:~:--::------:~--=-:-:--.-.------

ij,'alfbc aUflinn bim, ~e bOJ1i~. teJl: at,oris, ~f iJl"r~)~~.~~, ~u~nd.~nt to nna[i12 fati!'fmti(i:!t: 
fmnfnot, tbcn de boms proprm, ani) fo m U~!;S ))&UU1PfJl. tufe fJju(c d)c ~J[twn l,i.".f 
wen btougbt. FlemmingchieCJuftice .. ([lje ~';D!t1(anberc ~&t lriJ~l'[ []~!(m.!JU)t, £\In:~ tfji~ 
ilrr~a:tb Wid) t~e fidl9Iutllgment gti~cl1:m Ha~gravfs ca!e., Srf tbr mttUate bie~ but 
one tnontb {ttfo~e f~e 1lllcnt i)~1p,lfom('~, tu!ili I)ll~ :?llbnHHjfirauu~ tnl."tC ,,(mo ortu:
pietfHDz 1!Qub, be iVaU bere!5e cbargDlliJle h1H~ :!)U [[be f'ient, noa:nhH\f[slHiJing 
d'lut ije takl'~ notbing of tbe p~ofit~?')Hin t~e :i[{w:m ttl) b~(lu~~t rOJ t'~j&t}rIhdI 
fJ~ in tbc debet & detin~t, tbt~ i~ a !Caft beq;~ ~~~dJ1P of gOOF) tlOllXtf, mau b.e~mc:: 
rate tGnfi~ttC!tioll+ 9lf lellTre fOt pear!Sl')reniO~mg: peadp 10 L JJtrm:, b:!lt,~y !f 
\!Exc(ut!l~ 0& 2nbminiiltaW~ bnt~ ntit tcteibyo a~lJl1l H!l(]&a', (If dJ~ P~Q»f1tP of Jtlf];e 
:Hant! tb~u t~ fuffitil.'nt fUlt t~) pap tb~ i1cnt, :m t~!# ,:~[C} m rw! .rl/Oi'lLi[j[f! r~~Clug~t 
againft bun, be ma~ turU pieab agatnil ~n tlJc 1nor~jJ5 t~at ,~e batb no m06£ WI 
gtt? bflnb~~ tban wtH fcrbe rOt to pap ~l~ lTient, an[il t~lf~_l~ n ~l.ll)b pka" t©:e 
Wbicb tlil'nt being tbu% t,l'r~rb£b" ougbt 11\ tb!e firll pI~re to t1~ P6;1£i:JJ fjdoZt a~I 0-= 
t\)er tnebt~, but be map, tf oe hhH, lt1abe tvc OCCupfitwn 1]f tJDj:!? i.:anb, wnb tben 
tI)e fame ff)aH be extcnbdl [0& t~c ttfibl!~ oftb~ at,n]:, [;e ~£'jbe n13t Mi~t" in 
Vi$ ~tmi.'l~+ Yelverton, at t~e ~ar, HH:~ :!ld:li,i~ If1 not WtU i1Joug[~tj til tbt' 
debet & detimt, but tOe fame ougbt to ~f!i\H: beth tn tbe detinet ta71tum, fO~ IIJDi~e'tt 
in an ~ttton of jDe£tt b~l:Jugbt agatna <tErHntOt~) tDep nte orf nCtl?ffitv to fie 
nameb QftenttoJ&ry tbere t~z m~it ougbt to fJe in dJr clamer tantur4; [HUt W!)en:: 
~~ere i$ no fmij. nCttffi!? f~? to ~Hlmf tijcm. ~n:wt~}iJ:.i') tbcu it j~ weU 
m the debet & detmet, ~~lji1 i~e ptmtrprl! cure Oere t!1r~ t.mn;]t tJlJd~reJ 
:Uut iaprllt ~eart mabe to tbe ~fnnto~, nub t0trcfo~e it (jJugijt to ftabe bren 
in tbe deti1'tet tantum. Flemming chiefJ ul1ice:J r~[£:e !lJJ(mnb beflOi~(: i~ Wen taha::n, tlu!! t;[ote tht ,-1J, 
lnbere of ltHeffitp be j~ til [ne namti) ~ti.'mto.?, in un ~tthm I1Joug)~t ajJainll'f fe~ellce where 
bim, tbere tbe fame ougbt to lile b~oHgbtin tbe detinet t antum, but ¥Jerdn t~e thefuit is iu 

biffet~nte to ue obfet'bf~) tutU bt" ~lbcrlC it i~ in a m~tt }llCrfona,i t~hugj! lJJ.1i4»icb ~: 1:r~-"~a~_ 
batb bbli tnll ltp, tb.e nut,. tf~J(:re tf tn fu~~ a tafc, be l~ ot uctdfirp to bit namdl rh;t :hic;lj5l 
~retutOt, tbett tt t~ t.tUt" t!lat tbe ~,~U: ~u!1'lJt to be bJougbt againff fEhu~ in ended by tb0 
tbe detinet tantum~ butlf tbe faml? fmt De 1n tue ualtp, ani) fOJ a Uti:! ruit) tbcre [uit, and 
it i~ 1(]t~~rwEile'P tUlb tOe lID~it man be fI~ougbt in tl)~ debet .0" de tin eto 'l!nb in wher~ in tl1~ 
:tbt~ ~~kl)l!dlQl01ll t~fC, !It tlatb tb~ ~~t~lp,nt~on lJlf t~(' 3If,.t01lr~D!) Up rtafon of 1u~itby realtle, 
be 1}j d81Ialr@:lC~ wttb tbt ficm~ W~ub !&f in tbe ualt!rZ', allb fo~:tJ~ lUeU 
btolJi,~lDdn debet & deti1J,et, 2 I H. 6. fo. 24. Brook tit. VVaiver PIa, 9, c!C;tf; ;- I lH: 5.'£01, '1.{., 

tuto~ (If a ~ernl mu~ ,1U£Hne it, anb tbl?n ~e q)~U fie i)~r(bat:g~b of tbt ag;ttt~~nb ~~~~: t~;;~,~ man Hot be tbtU1l'I('!"4tl~.C f(llt anp arrcax'fJ, de bonts proprzzs, ftunf be IOnce Octumt~ er,r-" ~ 9, 

tOe 1!Olt~, ~~ maH be tben ct;2rgt~u!e, de"bol1is teftatoris (if be Pfl'UC tUtV tn"'bbt 
Ilanb:a:)rmb tf nOf? ddN!;" (UtS proprus, f(JI~Jm <fxccutoJ t~ Qn am!i:~!n!ee in 
~ab? of tbn? htun!!1 ~tjle rqrerm. VVillja~s Jufl:iceJ ltb!Z ~~2jt i$ ~ere weB 16~mu&[FbiC 
agnmfi tbe lDcffnbaHt m tUf debet & dettnet? a,nb tb!re U~ no ;!5ooh agata~rt ~~!ti)!;t~ 
but 10 H, 7, fo,). w~rre tOt mfe Wat*, $In ~ctum (ir .IDel5lt b~oug~t agatnff one XQ H, 7, to, )", 
a~ I!?r£mto~J anb c(lunt~ t~~t f! ~eare wa~ mab! of S[anb~ to tbe aKefhlto~ un;: 
fi~tng !fie~1t,~nb fOl& tent bt~lnn mter tbt beaHl rn tbe ~!?nilto~] t~e ~ttimJ(m 1ua~ 
1)~Qj!U14bt m tDe detmet ta1Jtum: Keble t~ert bemanb~ 9!ubgment !)f tve fG~ 
tbat It oug:~t to ~aUt blZ~n 1r~ tbe deb~t & detinet, t~ a~ nmcb aP tbe arurag~~ 
lUcre fuppo[cb . to b~ beb~n~ :m tbte tlme of ~be ~remtoJ. Fineux tbert to u:ffilt?: 
!CI)~trnrp, !Jere ttl tb!~ !p:21ii[UUrJ£llt~art,. t~e ~~llJn l,~ wen I1~l)ug-bt in tbe debet :& 
t!etmet~ rmb Hargraves cafe E,G abJR1.i1]JlQ\tSIT:i m lQ1ilJlU1!t~ but tbe fame W£lS afttt'~ 
warb~ ttberfcb upon £llnot~liif;1C marUt,anb fl)~ (Itijer illeafou.$'. Croke Fenner T d • t 

Juftices, ,rbe ~ttion bert iiJ ))mdl fltougbt in tbr debet & detinet. t(i!~1? ~ourt ali -e~~~~~\O~r d~@ 
ag~edJ m to!~, tll1b tber~fl)te tbe fiule of tbe ~ourt hla~ quod flf$6'~ioi!"ii:;;) Plgimif{ 
pro qrm'ente. 
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Stone Pbint, again1~ Marcb D1cfel1dant . 
. ' f I~ ~ mtit of ~rriCl~, to rebftfe a 9fubgmcnt J~i~~,n, in tb~ C,. B. ~n ~ ~Jit '~f 

~~:O1~~~'\~ 'mlg~t, ~ntl ~mg~l~. fo~ ~trO~, !bat t~e l1'tmnWt 1n t(J1; ifJ1iI~~t}J~~ ~tg~:t, D~(D 
rever[e ajudg- a~pluar fJp bl~ rTocbem ,amy, anti tfjat afrerwuiCj)~ ~f came to.til'~ "[UI ~ [1~e) [mil 
mem ~n the. btb p~O(etutt lJml$ ~tut, anil tetO~B.'rdJ pel' prochein amy? btmg Of fuB tW'~') 
C:13: lD a Wnt w;lerea~ be ougbtto ~abe apPe'arctu In p~oper perrOtt, ~p ;2Badp, 6p -, l'tt"::mp. 
of ~'lg~tJ Er~~~ ~t.ltlaid UlCgtE) lBlp t~e ~oun[i:l at tbc ~m:, t{Jst rr~t~ !l)ug~t uct t@ be ~1i,~,IEne1J 
heca1.! eat u fo~ ~rro? faftl?t ~u, tiJll1l'ment il'li"iben,' in 19 the Book of Affifes)Pla. 3. it anne~u~$', WlioJat age he profe· _ r:: ..JlI ~ %\I t' 'k! :; 

(;~ted by his m~p' Jje affiguc[a f@~ <!frro~ after :JUbgment, anb tubat not, if it rYe :igot nu~ a 
prochein amy, maiter~ a~ lfidng pfcabeb, mOUn) ~abe abaUb t~e ~ !tion in (a[fo~ tbi~ i21 not to 
find not by fit &1rri[Jnrrzb f~~ ~rrlCB~ aftet tj[ubgment; in 5 H 7. fo. 3. in ~n ~ecLh:;]1 iJf I~rrrpafp', 
;h;~t~n~t ~ltr!)~ tua~, !lffig~dll to TC~'tDlttf~ tbf '9l.Ubgmel!t, btCffU~e tltM,.~fur iffue jopmiJ, 
affigned f@l" anb1 i~l!£fu;i:~e ~B?rtilut, tlfite ~tturmzp of ttle JDdil?ui)aut bteb B!i:W.:i) a pIflCt, tp tge 
Error, and opinion of tbe ~I)urt, tbl~ 1Ua~ ~db to bt no ~rr(P,&, f~~ t~at Oje m(!it bib Hfit 
what not. abate bp tbl? bCMb of tbe ~ttm:ne!1 of tbe .IDlZfrnbant, !iIl;tt~cu: up tbi~ id tue lffue 
2. Cr. 580. tuaibcb o~ bifttmtimueb, fo~. tbat ~IZ .map app~aJ: up rHlorblZt ~twrncp) OJ in til£) 

p~optr perron, tmtl t~e (I)ntt~Ufmce l~ llot betlUHm t~PZ ~~~m(m}pp~ lnat bftWa:n 
tb~ partie~, anb fc t~e lContmumtte t~ not tftltw, KJp' fbe '$JauruC!p, but fJp 
partfe~o ~url) a man i!JiUH n(l.t pleab a coUatcrtlI (frrc& to rtbrtfc a ~])1£8011W:],t, 
unI£f~ Jl:~at futb a E!!s!tUr elf ph:aiweb befott) hlr.mH.l ~abc aIJ£!tdl tl)c ~Ci;C~ in 
(aBo. ~xro a man fV~U not tdHgn f02 ~rro~, ~m.p lt~ing l11~h:© ttl w~1trilrp to 
tIJe itieto&i),a~ an tr«trie,banginu tbt fnit, no~ pi't map tyzng t:;!~itic0 ir; n:mtrargJ 
to tbe butp of a :JJu~ge, a~ tbat fJe gabe ~UtD~~;':12nt fo~ tte ~:;zjl:~::Lf) ;'J:!0~r£a~ 
be ougbt tUl ~abe fJfrbfD~ :JrufJliJn~znt fOl t~r IDtt)i~nb£mt+ Williams ufl:ke, a~ to tbe 
~rro~ affigneb, :m tbl~ cafa;:, t~e IDernunbaut ~at¥J ~ beff, mOte certain 
I1ino1llIebge of ~t&i own age, t~au imp Dltber, ~%~l[JU;:(: fJe tome~ wit!) ijip fuU f\gt 
tben at bi~ p~di ~c (3ug~t to enfl)~m tbe ~J1Rsrt ~j ;:' ~ tz; ~cin!IJ lJ!C fun ttge, anti fo: 
to ~abt b~tft m~ ~uurn1Zp in tbe plate proc:'ein 28Y til PJlJfcs:.J:re the fuit 
ro~ bim, fo.1lnb tbi~ omiffi~m bClCt m@lk!Z~ rbe }yJO:;!B::8rblB;l;:; W be etrC1mrCOU~'i anb tbh'i 
map btrp 1neU lEJe affigraeo fg)~ ~nOt fJ1ftlZt 2~ui£;;<:~i~[~~towjltt':~i(~0)rr:1~1bing it bib n:::: 
go , Ot operate in abatement (if t~e l®~it 1m fa[/;o:! [JL~~p ftC: £n\p t~:::nt 
tlncbgrbfo~ ~rro~, fwil t~t €ouu ~erc umutit anp H:cttaha f(jj:~:ioolc!0r.j~ of 
Dt~ age, :Wit~101ut infotmathm to ltg~W! giben (Jz f;:nlt~ Fenner, 0: Cmk~ -::.!.~ 
tkes, and Flemming chief Jufiice, h1iitbourflOlme i~f!j!tnu'ittlO1n r:lUtH to tIJIt ~cmt~t PJn[i~ 
age, t~t p~(!tre!)Jin'J~ in <t!lOurtarc ~fgaI, aUDl nn:Et ~rrtlitI:0U,'3': an~ K in fFC'1:~ a 
tare t~e ~~gbgmtnt ~ail bren giben agaftnff ~im, tr;;[;tO: in fwtlJ f1 mf:;;;n(~i;' miK1e 
bilZ appearance, ani) llfterw~rb~ be lliou!b pJItaiJr i@l~5l f(E~ (:::::r:q ~rre t0i~ 
9r:ubgml.'llt, be cannot itp tbt~ Ulap ,tr!Jci.b t~e :;-fub{£n1r l=mt £1% '~2tr(tp~~~:~:~5 £tub 
if it be fl) in fncb a tare, bp t~1t femf reaf1Jm, it fi;Jfdt tc rca W~tre t~1Z 9lrulJm!~cnt 
i~ gibe» fD)~ bim, fubicb appear~ tomb Pl0ftftutt~ h1 fuctl 0 w~rim;r £7! befo'fe, 
ann [II) t~i~ S(luitBgment not uberfil[]l!t tmt~©ut gJeat n¥)bftf, tfJE~ being in' a 
~tit of rhJbt~ Yelv~rton Ju~ice, tbe J;lattp btmfli'If r:myK1t to ~iaDc ;;jbCE: U!3tict 
unto tbe ~ourt) of bt~ cCimmg to ~1~ fUUi.lrH~, f121 riC mig~t fla~e 
fuu,hWebge I)f bi~ nowt1li1I?, be .map ~~ weIr ~abf. 6"> •• , (af !lgt time of ~ip 
fun agl\ but 1UbetOer tbt~ omlffiou tn not ma{ung \[ct hjl5J fnn age Itnohm to 
tbe ~OUtt, «JaU mtuke t~e 9lubgm~nt to ~c qJ;a:rOUt(ilU~, tijZ$ ~e tutil be 
better ai:l'bifcb. Flemming chief Juftice, 9[f a feme roh~ }jj'e ~tr!Janbant, iu a 
U>ltt of fiigbt, anb bUrlU]g tbe @trial, anb berote S[llijgmcut, ~,~~ !it11tJ,1 a 
~u~baltb anb afttdnarb~ ~utogmlt'nt i~ gibl1'n1 fOJ fJcr ~ ali fo~ a ~ fl'R1£ tole, 
lnitllout raping mlp tbing of f)er "u~banttt1 tbe ~ubgmcnt tbu~ ~illc", is not 
enl!:meo1Lt~. YelvertOl1l Jufl:ice~ if in t~iZ windp~lI fare, tbi~ ~rrfiJi& afi1gncb mouib 
marte, tbe: :J~bgn.tent ~rroneou~, tbl~ map be n~h1 . weU aff'ig-racil fl)~ ~tro~, 
ll1o!wttbfliaui'nr4g ltluoulb not ~abt t1;ba~dl t{)e lWJu "AU facto. Ftnner Jufl:ice; if 
oue appeatJcr prochein amyy being ~ttlJm age, anb afterwatb~, after bertlitt)l 
ant) lbefo~e~ubgm~nt, be tomt:~ to ~t~ fun age» ani) tbam :l[ubgment i;6 JJibenjl 

t~i~ 
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t~i~ moll babe relation to tbe time of tbc :@erbiltgiben, anti fo tbe fame jubn~ Termin. Mic. 
ment not I!frroncou~. ~ftcr\tlarbAt Termin. Mich. ~+ Jac. B.R. tbl~ cafe 1t1a$ bfba~ 8 ~ac. B. R. 

Jt 01 .'" ,.." . . thIS cafe ar Ub again ani) argueb bp Harris Ser.tbat tye ..;JJ. ubgmeJ~t gluen wa~ not ~rr~neOU£J Iwed again: 
neitOet ma$ tbt~ matter affignable fOt Ilfrro~ after J~bgmrnt· gIbc!!, fOt armuc~ Admittance 
fl.$1 it i~ but matter of O15~ace ani) fabo~, but notofatg~t, tbc abmtttance nf tbe prochein amy 
i)Iaintiff being 111itOin age, per prochein amy, & per fon gardiao, anb tbematttr of is mar!erof 
prochein amy i~ not ilTuablc', ani) it rell~ in tbe power of tOe €ourt, to babe a ~race, not of . 
rare, fo~ tbe benefit of tbe.9ftTlle tnitbin age, tbts' 1£1 not affignobfc fo? <frro~, ~!hr ~!1~~;~1l~ 
tOe anle of rue ~~ttI, bctng, tOat a man (ball neber fl~gn tvar fo~ ~rro~, of abl~. The 

tOe ttlbicO,be coulb not babe abbantage bp wap of}j)lcJ,neubet ffJall a ~n~n ~alle Rule of Law> 
anp abbantage ltp wap of IIfrro~,fo~ all <!lSrro~ en fait,Wbere bcf~~e be mlg~t. ba~e not to atIign 
bab benefit of it bp map of anrtucr,a~ appear~ bp tbe cnfe of MIch. ~ 6. E. 3 .Fltz.tlt. t~.at :o~ E;ror. 

error pla. 82. \ttberc tbe. cafe i~ tbi~, en Dette, Wbert. an <fCXigtltt is. aUHnbeb, ;o~d I~ot ~ave 
blbtre no CapiaJ plurieJ ttTueb, tbe lDefenbant came In upon tbe <f,rlgcnt, ani) any adnntagc: 
plcabeb, anb upon bi~ plea 1tla~ contlcmneb, Oe (baH Oabe no abbantage of by way of Plea. 
tbi£t, bp wap of ~r~Ot.' lle~~ure be .1.j~t~ abmittcb tf)c p~oce~ @Db ft~ fliP pleab-
ing to it, otflerwtfc It t$, n tbe 0t1gmal bab btrn bab, fo~ toat tbt£t cannot fie 
amenbcb, anb tberefo~c in fud) a cofe, aftcr plea bing be map babe abbuntagt 
bp map of <erro~; o~ IIp bb1 aUebging of tbi$ mattcr bl'fo~e 9jubgment. ~n 9(n~ 
fant rannot make an ~tturnep, anb tbcrefo~e be cannot appear ltp ~tturncp, 
anb tf)ip map at aU time&' aft~r lte alTig~cb ~Ot ~rro& .CZilgain) tl)iP i$ not ~ffign" 
abIcfo2 ~rro~J fo~ tbat bere t~ a ~trbttt glben anb pl1ff, anb t~e matter now 
affiglleb fo& <tfrro~, i~ no mOte but tbat tJ)c ~Iea t~ bifcontinueb, anb tbe i1)er:: 
bitt aiblf aU tbi~, anb tbat bp tbc ~tat. ; 2 H.8. cap. 30. of Jeofails, anb tbcrcf0Je 
tbe :J!ubgment not erroncouAt, anb p~ap~ affirmance of tbe fame. Firll: t becaufc 
tbi~ t~not affignable fo~ ~rro~, fo~ tbat be migbt babrbnb bi~ plea unto it, anb 10 

tbe fame ilf not fucb a matter in :JFatt, a~ tnoulb I)abe abateb tbc p~oClrbinlJ'in 
faao.Secondly ,tbi~ ilf not affignablc fo~ Iterro~,f1ei(ng a tbing ~one againtl tbc~ffice 2. 

of a ~ubge., a~ a ~ijbge. Thirdly, 91f IterrOt't anb affignablr, pet tbc fame i~ but 
in tbe nature of a ~ircontinuancc, anb fo will itot burt after a ~erbltt, tOe fame ~.; 
beingaibeb [tp tbe Stat.of3 2 H.8.cap.j.ofJeofayls,anb fo in tbegibillgof tbi$ :J[ubg:: 
ment tbe €ourt bib not ~rre, anb tbe lame tberefo~c ougl)t to be affirmelJ. Flem-
ming chiefJufrice, anb Williams Jufrice, tf)i~ i£t not affignabIe fo~ ~rro~, fo~ tlJat 
tOc ~ourt i~ not to betermin, o~ to take notice wben tile ~Iaintiff' tOer~ came 
to {Jis full agc, but tOi~ ougbt to babe bren pleabeb, anb if not pleabeb tben tbere 
i~ noW no time to plcatl it, anb bp tf)i£t 1!acl)c$, tbe benefit of tOi~ i$ lto1l.1lotl Trin Term 9 
fo~ eber, alfo tbi£t W~it of lliigOt iAt a fptrbp lW~i~, anb fo ougbtto Oabe a Iprebp Jac. B. R. . 

cnb, aftcrttlarb.G rtin. Term. 9 Jac. B. ~ Williams JulHce, it batb bren tOe opinion Judgment afllr
of tl)e wbole €ourt befo~e, tbat tbe €Ourt ougf)t not to take notice tuben tbe mea per curiam. 
lDlaintiff came to bi~ fuH age, anb tbe }Defenbant tl)ere 6atO nom furceafeb Oi~ 
time, tbi~ migbt babe been' pIeabcb befo~c '9lubgmcnt, but not now affignaflle 
fo~ Ilfrro~, fil1b tbercfo~c ltp tOe- fiule gf tpe €ourt nullo cantradicente, tbe j[Ubg1O 

ment tna~ affirmcb, quod nota. 

Tate Plaintiff, againll Roules Defendant. A Writ ofEr
ror to rever[e 
a judgment in 

I f:! 0 m~~t of ~rro~ to re1Jerfe a 9!ubgmeut giben in ttl' C.B. in ~a:ion of~o~ the. C. B. in an 
henant tbete b~ougbt bp Roules al1b otber~ ~lail1tiff~ al1'ainn Yate upon €obe: actJon of Co-
t f"! .... t"" tJt ,.. . ",," . lY",,~, U , venant entred 

n~n p uC LUCen yem m""em w~ltlng, In tbc wytcb tbcrc tua£t 11.laJttilta tbl' Ot~ HiI.1.]ac.B.R·. 
bmarp wo&b~ of (ltobenant, tbe \t1O~b~ of tb~ ~~benatlt being tb~fe,tbat i$ to fav, Roc; ) 17. 
~ on?entum,& agg~eatum eft betwren tbt partt(~~ tn forma fequenti. ~fJat Yate anb bt# YeI. J n. 
mtfe to leb~ a fine un~~ Roul~s, anb Roules to make a Ieafe to Yate anb Oi~ Wife, 2 Brow. 2oi· 
tbe ~rro~ affigltcb1anb lnfificb upon;becaufe tbe }&laintiff$ bib jopu in tbe ~ttion 2 Ro •. Abr. 27., 

~f ~o.bcnaltt, 1nbcreo~ tbcp ougb~ not to babe jopneb, tbe quenion being,tubetber ~~;~~~~:~:~_ 
lJt tbt6 cafe, tbe Qiobenant wert Jopnt Ot angle. Flemming thief J ufrice, con'Ventum ant be joynt; 

6- aggreatum eft betlUeen tbe partie$, tbi~ i~ a jOPllt ~obenant,anb tbep aU ougbt: or l.ingle. 
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a!1 bete !bep ,babe bone to b~ing tbeir 9i!ltion-of €'obenont ~opnt!p; anb fo ir{. it ab~ 
jutlgrb In Slingsbies cafe, Coke 5. pa. fOe 18. 19' tbere tbe 1uo~b~ are ccnvenifJu, pro
mifijJet, ('7 conceffijJet ad, &c. cum diCIis, &c. ;& ad &c. cum fjuolibet.¢' qualibeteorum 
quod, &c. anti it 1l1a~ tbere abjubgeb, tbat tbep aU ougbt to lopn , a1111 tbe 
~ubgment tbrre 1l1a~ reberfeb, betaufe tbep bib not all of tbem jopn, tOe \!Cos 
l.1~nant being jopnt, but tuber~ tbtir 9lnteren~ 41re r£b~r~l, tbtre tb~p m~p blJeIl 
babe feberal ~ttion~, otbertulfe not, tubere tbe fame l~ Jopnr, a~ In tbl~ c~re .. 
Williams Jufrice; tbe €'obtnant bete in tbi~ ([afe i~ a jopnt ~obenant, ant» 
,tberefo~e all tbe ,partie~ interefieb are to jopn in tbe ~ttion of c2t'obenant, anb in 
tOdr fo bOing, tbep bib tueU, anb fo tbe ~ubgment 1tJa$ tu.eU giben fo~ tbem, 
anb not <erroneou~, anb tberefo~etbe fame ougbt to be affirmeb, anil tbi~ ap" 
peat~ to be fo bp Mathewfons cafe, Coke 5 pa. fOe ?. 2. 23· tubere tbe ,1l10~bA1 of tbe 
~obenant wer~ Coveniunt feparatim, &e. ad performationem omnium & Jingulorum C9»
ventionum, &quilibet mercator fefaratim obligat feipfum, & tbere rcfoll.1cb, tbat al~ 

, tbougb tbe !llf)ercbant~ ;opn tn €'obenant (~) c01Jveniunt Jtparatim: tbi~ 1U02b 
~;:;::u;at; (fep~ratim) ~aIt~.e tbe fame to be fe~ertd €'obenant~, anb n~t a jopnt €'Obenant; 
the Covenant but tn tbe p~tntlpaI cafe bere, tbere IS not tbe 1tlo~b (feparattm) but conventum ~& 
to he feveral. aggrelttumefl between the p?-rties, anb tbi~ tnaIt~~ tf)~ '!Ccbe~ant t!l be jopnt. Yelver-

ton, Croke, anb Fenner JuIbces, tbe Q,tobtnant In tlJl$ cafe 1~ ~ lopnt ~obrnant', 
ann tDat tbep all of tbem ougbt to jopn in tbe action of €'obenant, anb tbep ba.be 
well bone in tbdr fo bOing, nnb tberefo~e tbe 9lubgment tua~ weI! giben fo~ 
tbe .~Iaintitfl1 in tbe C. B. anb fo to fte affirmeb. Flemming chi~f Jufrice, tnbere 
tberei~ matter p~etebtnt, ani) apt1uo~b~to b~a\l1 feberM confitJeration~, asin 

.. Mathewfons cafe befo~e, tbere feberaI ~ltion~ of <[obenant are to be b~ougbt, 
but otbertuife it i~ tubere no Cucb matter appear~, a~ in tbi~ p~indpal tafe, 
anb tberero~e tbe ([obenaut, bert being jnpnt, tbe ~laintiff.ti ougbt to jopn ill 
tbe ~Ltion of Cobenant, anb fo tbe 9lubgment well giben fo~tbem, anb to be 

Judgment affir· affirlueb+ Fenner Juftice, if a man be [louna:. tn tb~re, fllvendum, to ont of tbem. 
mea perCuriam tbi~ i~ joP"t, anb .tbep oUllbt aU of ttem to jopn in tbe ~ction, anb ro ill t{Je 
pro defendente' p~indpal tafe bere, anb fo IIp tbt tllule of t~e (Ztourt, IIJfirmatwr j"dicium fOt tte 
ir. Error. jOefenbant in tbe 1J1)tit of ~rro1. . .., 

Starkey Plaintiff, ag~if1: Pool Defendant . 

• 
A Writ of El'- IJI! a tmt~it of <erro~ to reberre a 9[uDgment giben at Chefier in a Quare Impedit, 
ror to reverfe b.1bere tbe tafe .WjlS ~bbt,tbat A\ir Cotton being rti~etl of an $flbbotufon in fre 
a judgment nmple, tOe c€bureb bemg full, be g~ant~ prte/eMatlonem to one.. f2.!!andocunq; 
at Chefl:er in & quq1nodoqunq; eccleJia vactt.re contigerit, 'fro unica vice tantu:", nnb ttl tbi~ g~ant 
a ~are Im- tbere ta tbt~ daufe (~) Ae infuper voluit & cfmceffit, tbat tbl$ ~~ant (ball remain 
pe,dltentred. in l)i~f06ce, quoufque clericum habilem, & idoneum, bp bi~ p~ercntlllent mall be ab~ 
~l~ 7RJ~C. 9 6 mittdr, inllitutrb, aitb inbutteb, anti aftedllarb~ l)e g~ant~ atuap tbe 9!nbtri~ 

, '. <:> • 4 . tanee of tOe ~bbotufoll in fre fimpie, tfJe ~l)urcb become~ boib, tbe ~atron 
p~efent~, tbe. QCburcb becomes boib tbe feconb time, tbe }patron p~eftnt~ PooJ, 
anb upon a btfiurbance bp Starkey, tbe p~efentre of tbe e~antre a Q1are Impedit 
b~ounbt,anb ~ubgment giben fo~ tbe Plaintiff', anb to reberfe tfJi~ Slubg:: 
ment, a 11f)~it of <errot b~ougbt, 1tlberein tbe quefiion tua~ 1t.1betl)tt tbi~ g~antre 
not p~eftnting upon tbe firfi aboibance, batl) Itot bp tbt~ l)i~ 2latbe~ fur:1 
ccaftb bi~ time, anb fo loll tbe benefit of bi~ ~~ant to p2tfent again. Wal
ter, tbat tOe :1fubgment i~ tuell giben, anb ~o be affirmdl. "~bi~ cafe el)ll('fn~ 
of two patt~. Fiffr, Wbat borb paf~ bp tfJl~ ~~ant. Secondly, mflrtber tte 
€Iaufe in tbe ~~ant,. (Ae injttper voluit, &c.) fbaU enl!lrge t~e ~~ant, o~ 
not+ Firfl:) a~ toutbll1!J tbe iG~ant of t~e p~efcntauon, quandocun'fue & 
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;omodocunq; ecclefta vacare contigerit,pro unica vice rantum, b.ll)etber bp tbbf g~anr ani) 
t{Je tn0lb$ in rbe fame tbe G~antee batb a libertp to wefent hl{Jctl be. Will, tube:: 
tbet be fbaU be tompelleb to take tbt uc;rt p~erruttnent, l1lben tbe €burtb fljaU 

• ficll bappen to be boib after tf)e <!5~ant mabt" bp tbi~ ~~ant be ougbt to tafte tbe 
ne;rt turn 111ben tbe 4!burcb fan~ firrt botb, anil tbat 'fOt tbi~ rcafon. ~n all 
tafe~ tnbere tbe limitation i~ uncertain, a~ in tbi~ cafe bere it i~, tbere l1p tbe • 
9[ubgmrrtt of l:a111, tbere ougbt to be tbe foondf Cl11b fpcebietl ~.recution of tf)t 
fame a~ map be, £lnb fo it fbaU be in tbbt cafe, tbe ~~antee tahing tbe ne;rt ~~e" 
rentment, tit tbe fira ann ne;rt aboiltance, tbt~ map fitlp be refembldr to tbt Bifh. 
of Bathes cafe, Coke 6. flar. fo. ~4. 35. fo~ 111b~re a t~h,g i~ left t~ tbe connrutti~n,anb 
ronuberation of t~e l:a111, tbe i!atu bchgbt~ til tbe effeLttng anil executtng of 
tlJi~, in g~ fbo~t attb fpeebp a time tl~ map be. ~$ if a matt make a i:eafe fo~ 
tmentp one pear~, ~ no time i~ Umiteb 111ben tbe fame fbaU brgi», tbrre bp t~t 
~ubgment of En\tl it fbaU b(fgin p~errntlp1 fo~ tbat etJrrp dlate 1,'JUllbt to take 
dfett a~ foon a~ map be; 'anb a~ tour{Ji»g tfJe ~rttutionof <lenatc~, h.1brrt tf}t 
time i~ left to tbe operation of 91a111, tbe lla\l.t rerpett~ no time, but tbe r1)ont'l'f. 
2. ~~ to t{Je dauFe (Ac infuper voluit) tbj~ daufe {ball not inlarge tbe ~~ant, ttfi~ 
tDrr Itp tlJe intent cf tbt 4l!S~anto~, no~ pet bp tbe naw; nQt 1.'11' tl)t intent of tbe 
43~anto~; fo~ tljat tbhl daufr, bp tbe ~ntent of tbe ~~anto~, h;la~ onlp put in to 
maniftn tbu~ mutb, tbat tbe ~tant ff}oulb nrutb 1n rotcr unttl tlje €fedt of tbe 
ce1anttr p~erenteb,be a~mitteb inl\itltteb ~ inbuLteb,~ fo~ no otber intent. b.llJtltfoe-: 
bet, '~ to be in fotce unt1l tbc ~~anttr babe p~efentrb, ft furtbet to mamfdf, tbat 
be ougbt not to p~crcnt to tbe "ert aboibance, unler~ tbat be lamfullp migbt fo be. 
:1n tbhf cafe, no atlignre q,all p~efent, Itut tbe G~ant {{JaIl be gOO,b oltlp unto bim~ 
relf, anb bp ~i~ bratb, tbe ~tant (if not effettcb) t1)aU be btttrmintb. ~ltb iftbt 
cG~ant bab bren, rbat tbe p~efentment ff)oulb be bp bim, o~ bpb~' amlln~.1tJbtn 
be toill, tflere fucb a !Jtant mnbc1 mitb tbefe gC,tttral tt1oeb~, ~aU be boitl, otbtr~ 
Wife, no 9!ap~ o~ ufurpation1tloulb bar bim, tf)t wbitb b~ illTai~tl ~bt b~tp uatuti' 
of al ~bbo1tlfon,ro~ 111bofoebet batb an ~bbob.l~oh,ougbt to babe tt,b,lttlj aU tflat 
fJp· . e 'naw I1d.ong~ unto it, ani) tbt~ i~ to be p~tjubireb bp lap., bp tim fnttttttJ, 
o~ ufurpation, anb tberefo~e futb a general <0~ant mouU) be boil', tbe ramt 
being againn tbe p~oper nature of an ~bbo1tlron. ~Iro if a m.rttt tbar ~atb an 2tib, 
boltJfen, g~ant~ to anotber one aboibance, but faltb notbing l.lf file ne.rt,o~ blfJett 
be (ball babe it, bp tl)ip ~~ant be batb an interen palTrb unto btm, nnb all inttt~ 
eft~ ougbt to be rdluce~ unto a certaintp, anb tba:t a~ foon as mapbc11lvtbe in~ 
tenbment anb confh:uttton ofUa\tl; anb furtber, a~ to tbe daufe of tbt <t!5~ant,tJJat 
it f{)aU be in fOtee, until bi~ ~lerk be abmittt'b, infiituub, anb inbUtttb & quan-
docunq; & quomodocunque Ecclejia vacare c011tjgerit, tbefe are but ttlo~b~ of ([irtu_ml~ 
cution, an)) not of ~ttblhmce, tbep are 2tlbbetbs, tbat bo fupplpt{)t bibertitp of 
tttean~, anb time~ lUben tbe ~burtb ffJalllte betb, a~ firft, IIp. beatJ); fecondly, ltp 
lDep~ibation; thirdly, bp ~emon; fourthly, bp tlldilJ1lation, fo tbat tbt p~fentmtl1t A Church 
of tIJt ~~antee batb reference unto four timt~, nUb tbtrefo~e if a €burtb be full, may be void 
a,nb tIJe ttett aboibnllCe i~ g~alltl'b, after t~e batande of fIJI.' €burcb bp .IDep~iba:; by four ways. 
tton of tbe 9!ncumfJent, anb after tbe ~nrulllbent bie~1tbe ~~atttre fbaU not p~e~ 
fent bp fo~e of tbe 0~ant)fo~ that bt~ ttmc Iimiteb,i~ not a~ pet come ;alfo tbofe 
1nO~b~ Ut tbe $~ant are not of anp fotce, o! ~eLt, to gibe altp <!elettion unto tbe 
~~a!tttr ,to p~e~£nt 1nbe~ be Will, but be ougbt to take rbe mrt turn o~ none,anb Note the dift~r
beretn tbere hUn ~t a btfference, ltlbere tbe ptcfetttmet:tt i~ ,knit unto one €"~ttb, enc~ where 
anb tub ere Uttto ,btller~; ~b~re unto 011t ~burtb; a~ tn tbt~ (tlfe, tbere no eltlt~ the p:efent
.ioJ.l, but otlJer1ntfe tn~£re .1t t~ to one of tJtber~ ,€burc{le$. ~tfo tbtfe tb~tr tntf" ment.ls to one 

d)tef~ tuoutb follow, tf tbl~,~~antre i1Joulb~ereltt, 111btn be1nili. Firft, tbe true ~~::;~~~~~ •. 
i&tltron toulb no.t tben ttrtantlp know ltlbm to p~rrent.SecondIJ,tbt true t&atron Thr~emifchiefi 
fbo~lb be tbtn bt~abldr, fo~ to m.aIte anp neW g~ant, bp r~afon of tIle incetra~tp would enfuc if 
of tlmc,111ben tbe firli <!lJ~a~tre tutU p~efrnt; anb Thitdly,tbe eabinarp cannot tbttt the Grailtl!e . 
tc~ll.nben to mohe an tnq~tttp de jure patronatus; ~ if tbi~ {fJoulb be fo,tfJe ~bUrtb lhould prefent 
nt~gbt tben fo~ ebcr retn~tn .Litigious, fo~ tIlat tbe ~urp cannot make anp inquirp when he wouM. 
tleJure patronlltns, tbe caft tn Fltz.Nat.bre.fo. I 44.R. tubere tbe !ling i~ to fJQbe annum, 

e~ ~m 
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diem ¢ va{l-um bp bis. p~erogati\.1e,· tbe i!a1u batb fo ci:mfiuciJ bim, 0,9' tfJat be 
ougl)t to take tbe benefitoftbi,g, p~efcntlp 1tlbetl it fan~, o~ rife be fbaU lofe tile 
f~riie, ~ if tbe naw be fo. in tbe ftingg cafc,"; fr-rtiori it UlaU be fo,in tbe cafe of n 
common prrfon, anb tbcrefo~e bere in tbi~ rafe, be ougbt fo~ to p~errnt at tbe nert • 
aboibance, ~~ Itot at all. G. Crokear!1lt~tI o~ fbc contra~p, i~l tbi~ ~ofe t{)e ~2mltre 

• map p~efettt anb take bh1 turn tuben be WIll, anb no tnlfcfjl£f at aU terrln: anti 
it i~ tbe 4Dffice of a 91ubge, to make tbe breb to ll~tb a((o~biJ1g to tOe tuo~bS of 
it, (if tbc fame map b~ agtceable to tbe ftuJe~ of 1!a1n) if tbe ~tant bere bab 
flren of tbc next ahoibaner, tbere be cugbt of mcetTitp to tnltc tbe next, but berc 
it i~ not tbe ne):t, but qUlln4ocu,nq; & quomod(jcunq; Ecclfjia vacare contigerit, pr.Q unica 
vice tantum, anb tberefoee be map rafte tbe fame p~efrntm£l1t hlben be hltH, fo~ 
it i,9' not bere faib in tbe ~tant, qua~do primo vacare contlge.rit, Itut qUllndocunq; va
care contigerit, anti tile ~~antre bert In to ba\.1e tbe fame 1n a~ ample aub large 
nlt1l111Cr, ani) Ubertp, a~ tbe ~~anto~ bimfdr bab tbe fame, ontl it biffrrrnre tbere 

. ~ill Ite between ~nter.e11~ anti !J,utbOtiti~£t, anb :Jintercll in ll.anb, a~il tberefote 
.. DIlferrnce beft If a man g~allt~ to anotbcr one €tOP of bl~ £$l'bolu quandocunq; be lulU bo\.1e ttt 

~w~e~ !~te~~'es rame,tbi~ i~ a goob B~ant,anb bt map take tbe fame luben fje luiU; anb fo in t~t 
a:d in~er~~s I s p~indpal cafe bere be map take bi~ turn tuben be luiU, anb no mifcbief berebp 
in Land. ltlltO a11p one. Flemming chief Jufrice, in tbi~ cafe, if it mete not in refpett tbat it 

it1 in a W~it of ~rro~, 1t were not wottbp of an argument oeing fo dear a cafe; 
bV tbi~ ~tant, tbe <4J~antre batb an :l[ntereft, anb not an !J,utbOtitp, anb if a 
man !la\.1e an ~nterdJ, iftbe fame Ite Itot \.1elleb in bim, be cannot g~ant tbi~ 0= 
ber to .an otber: anb deerJp in tbi~ cafe, tbe ~;antre ougf]r to take bi~ pzefent:: 
ment Itp fo~ct of tbe ~~ant at tI)e nett a\.1oibance of tbe <trburcb. ~oie tbat 

Terrnin. Mit:. Termin. Mich. 8.Jac. B.R. tbi# caure tua~ mobeb again anti argucb Itp tbe 91ubge~. 
S.Jac. B.R. the Yelverton Jufrice in tbi~ cafe tbe <4Jtantce ougbt of Jteceffitp to pJefent at tbe next 
Ju~ges argued a\.1oibance ltlbicb bappen~, o~ not at al!. Flemming chief Juftice acto~bS tbat bt 
Chili cafe. ougbt to take tbt firll p~erentment ltlbltb bappen~, anb be batb no elettion to 

take anp otDer turn but onlp tbe firll, wben tbe <l!Dutcb Itccamr firft botb,' anll 
6p bbt not tJ)cn p~tfendnlT, be I1p bi~ OWn 1!acbl'~, anb Iteglect, batb foll dlfllles 
ntnt of bi~ ~,a .. t, anb fo tbe ~ubgment lueU gi\.1cn.againll btm,anb not iefro
neoup. Williams Juflice of tbe fame opinion, tbot tlJe ~~antre bert ouglJt to take 
tbt firll p~tfentintnt.at tbe fir.ll \.1opbance of tbe <l!f)urclJ, anb if it were in tlJe 
cafe of tbe Itinabe toulb not bo otberbJife, but in fucb a cafe, be ougbt to take 

z Cr. s~. tbe firll hlbitb faU~ boib, 0t none. Croke J ufiice accotbant, tbat of nereffitp be 
ougbt to take bi~ ptefentmtnt upon tbe firll a\.1otbance, bJbicb bappcns aftrt tbe 
~~arit anb not nnp otDer, nOt in a11p otbrr manner, Itp fo~re of tbt~ G~ant mabe 
unto bim. Flemming chief JuO:ice agtee~ tuitb Williams Juftice, t{jat ifit Were in tDe 
Jling~ cafe, fje ougbt to take tbe nert turn wbicb bappeJt~, tbe lubole <l!ourr ac:: 
(I.l~ballt in tbiP, tbat in tbi~ cafe tbe G~antre ougDt to tofte tbe next turn tubrn 
it falI~, anb not to p~erent at anp otber time.wbe.n be win, ~nb tbe ~O~bl in tbe 
~~ant, quanJocunq; .Eccl,ef!~ ;,acare c6~tigerit, gIbe btm no eIettlon 0t hbertp fo~ to 
p~efent wben be WtU. W11ltams JuftlCe, t~e I(l;~antot bere ~~ant~ donlltionem, & 
pr4[el1tationem quandocunq;, & quomodocunq; ecclefta vflcare contigerit~ pro unica vice t .. n
tsm,pet be ougbt bert to take tbe nert p~erentatton, anti no otijcr, aU tnbtcb tbe 
ltlfjale Q]:ourt ag~eeb deerlp. Flemming ch~ef Ju{tice, as to tlJe latUr WO~bP' of tDe 
~~aht,tbat if tbe ~~antee bo p~erent, anb Ite billitrItcb, per eigne ~itle, O~ ~~ant~ 

. tbtn tbi~ ®tant"fl)all remain in fotct to Ite taken tbe next aboibance, but not 
otfjer1tJife: ratDe lt1bole €ourt ag~etb in tDi~. Williams J uO:ice~tbe fuItfequent bJO~b~ 
in tbe ®~ant, are Itut onlp an erplanation of tbe lt1o~b~ p~etebent, anb tbeft 
tdate unto tbe nett aboibance, anb tbi~ il of ncccffitp to Itt taken, unJef~ it be 

., 
juCiglllent 
affirmed per 
Curiam. 

in tbe tafe put of a billurItancc; tbe tubole €ourt acco~bant in tbi~, 'IIullo contra. 
Ji~.e~te tbat tbe ~~antee ougbt to .tafte tbt firlltnbicb bappem1 to be bOib, o~ 
nO'ne, -anb fo tbe 9Iubnu1ent Well glllcn, anti Itp tbe little of tbe <l!onrt, ~uba" 
rtlcnt tua~ Ilffirmeb. 

Sir 
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I 

Sir Jobn Ratcliff Plaintiff, againft DavIs Defendant. 

A~ ~ctiol1 upon t~e cafe, fo~ a ~~ouer ~ltb cori\lt~non wa$ fl~OUllbt bp ~it An Action ~ , 
Tohn Ratcliffe agamfi ~avjs,Up(lJ.1 not gulltp pleabe~,tbe~~rp founb a fpedal the Cafe, for a 

~£tOt(t, anb upon tbe fpenall'erbt!t, tbe cafe wag tbt~, tbat ..a;lr Jo~n Ratcliffe Trover and 
bin pawn n ~iltbanb fet witf) 9! dllel$, tinto one Whitlock a 4Bolnfmitf) tit QI:beap. converGon en-

ribc fo~ 20 1. ftntl no bap tertain fet bown fo~. tbe re~eeming ,of tbe fame ~lJ'ain, ~~~t· 7. Jac. 
bp papmcnt of t~e mo~p; afterwartl~ Whlrlo~k Ip!nll 011 bt~ bcatb Deb; til tbe B. R, Rot. 

p~£rcmeof Davis bt£i nCl(JbboUt" cOm,manb~b bl,~ ~lfe f~~ to feUb. tbe Il)atbanb" 121 7. 
ann tl)l'lt belibercb tbe fault to tbe fatb DaVIS, wliblng btm to keep tbe (ame rafe~ 2. Cr. 244· 
Ip till tbe tb.lentp pottnb 1tlete paib, anb tben to re~belibertbe fame to tbeowner, ~el. J 78. 
anb aftcrb.1tlrb~ malte~ bi~ [[tife bt~ ~retutrir, anb bie~. Sir John Ratcliff tens 0y. 137· 

benf tfJc t1tlCtltp pounb to tbe Wife tbe ~.retutri,t, hlbo refufetb to recdbe tbc' . 
fame, after wOirf) tcnber t11abe anb refufal, ~ir John came unto DavisJ anb bt=" 
mantl~ bi~ 'atbnnb,f)e babing firll tenbtreb tbe monp to tbe ~.recutri,r,tubicb be 
bo~rotttcb o~ tbe ~enato~" upon tbe ~ame; Qavis r~ft~feb .to bdiber it to lJim, anb 
upon t{Ji~ bt~ refufaI ~tr John RatclIff b~ougbt bl~ ~a:lOn up~n ~be cafe of ~rQ=" 
bet anti ronucrl1on. :llt1tla~ mobeb fo~ ~lr John Ratclifftbe }plaInttff', tbat IJp tbi, 
tellbcr of tbe monp to tbe mife, anb bet refural of tbe ra me, tbi.$' j~,PJ!t, a goob 
rdrcmption inl!atll of tbe lPall.1lt;atlb upon refufal to belibet tbi~ bp tDe ~aplre, 
tbe ~ttion {l~augbt againll f)im bp tbe lPlaintiff i$ maintatnafllr! on tbe part cf 
tile l1)efcllballt, it 1l.ta~ aUcbgcb, tbat be Wbitb bab tbe l\}atbanb a~ a pawn, 
bail an intcrefi in it,anb tbat tbi~1tla~ inWhidocke tbe (5olbfmitb,upon a certain 
conbition, to be rebremeb,but tbat after tbe beatb of Whitlock,tbi~ i.t1 not tbtu to 
berebeemeb"fo~tbat tbe time i~pall aftet bifj beatb·VVilJiams Juftice,be map babe 
a Detinue againll tbe one, o~ tbe otber, fo~ tbiJ1 l\}atbanb, anb tbe benpal to bel i~ 
ber t{jcfame, i~ a conberfion in l!aw. bp tbe ;:l5ooIt of ; I E. 3.Ilf.recutb~$ map 
rtbeem a plebge, anb tbi~ fball be atTet~ in tbeir banb~; anb If be blbitb ougbt 
:fo~ to rcbecm a ~Iebge, otfer~ tbe monp, wbicb i$ rtfufeb, op tbt$ tenber tbert 
i_ a bebcfting of tbe tbittll pIebgeb, into biIJ batlba agaill, anb be map aftr~ 
1natb~ \nell maintain on ~ltion fo~ betaining of tbe fart1e. Yelverton at tbe ~at 
fo~ tbt JDcfcnbant, a ~lebge cannot 11e rebeemeb bp anp one, but bpbim tubicb 
plebgeb tbe fame, anb 1l.tDere tbere iano time limiteb fo~ tbe rebeeming of it, be 
batb onlp tIuring tbe life of tbe partp to w{jom it b.Ja~ plebgci) fo~to rcbtcm tbt 
fame, lintl br connot rebrClll tbe fame afto: bi~ bratb, anb if tbi$ be ajubgeb 0:: 
tbetwife, in tbi~ cafe it will be t{)e firll ~ubgmrl1t tbat eber was giben in tbiS 
~oint, anb 1t1bere tbere i~ no time limirell fo~to rebeem tbi~, t'ere tbe :law mall 
fet boum tbc time, anb tben tbe e,ttreamdl, ani) langdl time ffJaU be, buring ttl' 
life of botb t1)e partic~+ ~$ to tbe rqrcllbcr unto tbe WiboW, tubttbet t1Ji~ be a 
g(J)b ratcntier, anb a grob Gebcmption, tbe 1P.lrbge beiitll in tbe baniJtf of a tl)irl) 
perfon, I ~ R. 2. fo. 13. Brook tit. Pledges PIa. j J .If a man galle bi~ goobfj, anb after~ , 
tuQ~b~ i~ ottointcb offdo~p,prt tbe &ing maUnot babe tbc grob~ llageb witbout ~!k ~it~61'I 3· 

paplll~ of t1)e fUlll fo~ tnbtclJ tOrp were gageb, '2. 0 H. 7. fo. 1. aub IIp Frowik chief Pledge5 pTa. 3 I. 
JuL1:ice 111 cafe of n plebge, be to 1l.tbOlll' tbe goob~ are plebgtb, batb a p~optrtl! in 2.C) H. 7. fo. 14 

tOe.m, fo~ tbe ttme t~rp ar~ ple~geb. VVilliams Juftice, a ~nan pa\Un~ loob~, after 
be 111 ontia\.tleb, tmrtnlJ tflt~ fJI~ oultahl~p be tannot rebeem tbetu; anb tito~lJa~ 
JJtil goob~, if tbep be not reb~cm£b, tbcp !ball not be .fo¢feiteb b11 ~utlaw~p, anb 
If ~onp Dc tenb?c_ to rebee~, anb, a refural .be to ~e~~ber tbelll, tbi~ batb been 
abJubgeb to be a conberfion, ani) fo til tbt$ i&~lI1ctpaU tafe, tbe ~enber ~nb 
refttfal 1l1ofte~ a ~on\lerfio~t, ant) gibes tbe )')Jaintiff bert a goob eaufe of ~li!' 
ion, anti the ~ctton bp bt.lll .ltleI~ l1~ougbt+ Croke Juftice, tbe ~ttion bere bt t 
tud.l b~oug~t. bp ,tf)£. }j)~atntllf, If one bo ~a1tln, o~ ~o~gage a~Ob~, anb 
a tunc rcrtam ~~ hmttrb fo~ tf)e tc~ee~~ng of tbem , tbere tf)e bea.tIJ of 
anp of t~c pilrue~ '1 ij)ilU not be p~eJUbtttal , tbe ont tuap o~ t~t otbtr ~ 

but 



1. 

Ter"lin~ [rin. 8. Jac. Ratcliffs Cafe. Pare. I. 
but l.tllJcrc tl)Cte i~ no time limiteb! tberc be 1l.1birb pa1tlu~ tfJe gool:J.ti Datb buring 
bi~ hfe, to rcbeem tfJem., anb in tbi~ cafe tbc bcatlJ of bim, to ttlfJor.n tbc g((Jb~ 
lUere pa1l1neb" ffJatl not binber tbc flicbcmprion, but if tbc portp 1l.1buU patnncb 
tbc goolld bie~ l1tfo~e tbe go.1b~ rcbeemcb, nJ)otber perlon map tb£n r~l:urm tbe 
goob.ti fo~ bim, fat tbi~ f!loultlbe a berp mifcbicbou.ti cafe, to compel {ll.m to &erp' 
tile Bl'ObJttl)u.ti pawnetr, fo~ fucb an infinite time, tDbcn o~ be batb pmb fuffici;: 
l'lttlp fOt tbem; £lIfo a laWful tentler botb amount unto a goob pavment, anb a rc~ 
fufal fo~ to bdibtt tbem aftcr1l.1arbp, i~ a dear tonberfion, anti in tbi~ tafe bere 
1Ua~ a gootl tenber" anb a refufai, .ani) fo a grob tonberfion, anll tbe ~ttion tp tbe 
i&Iaintiff well "btougbt. Y el verton J ufi:ice, of tbe fame opi~iou, be 1l.1birb pa1un$ 
lJoob.ti; anb no time appointeb fo~ tbc rdJemption, be bilt\) librttp buring bi~ fife, 
to tenber anb rebeem tbem, anb tbe beatb Of tbe partp to hlgom, ffJall not tinber 
tbe rebelllption, but if tb£ partp bimfdf, ltIbicb pa\tll1€b tl)e goob.ti bit~ befol£ rc.: 
bemptioll, bi~ ~~eruto~ tannot [ebecm, ani) fo tbe time of rebemption i~ not be:: 
termincb bp tbe beatb of bim to hlJ)om tbe grobg \tlere pal.llneb, but bll tbe bea~b 
of bim 1tlbicb pa1tlneb tbe goobp;tbe time of tbe rcbemption i~ bctermineb fill tbi$ 
bdiberp of tbe ,atbanb unto Davis, no manner ofinteu11 i~ bcrebp paffell unto 
Dim, but not1uitbffanbing aU tbi~,tbe ~ntercff remain~ nm in tbe Wife tbe ~J:" 
tcutrir,anb Davis batb onlp tl)e ruffobp of tb£ fame,anb tbe ~enber anb papment 
to rebeem tbe fame,ougbt to be m abe to t{Je 1tf)ife tIle ~J:ecutrit,ffJe map bent anb 
tbe JDtebt if ffJe mUl, anb tbe otl)cr tbe ~Iebge, anb fo tbe ~ction bere i!f well 
b~ougbt. Fenner Jul~jce attotD~ in opinion, flp to tOe time of l1el)emption anb 
Itbtrtp to bemanb tbe lOebt, tIle ~enber bere ip fufficimt, flub if tbe otger refuf" 
etb to reteibe tbe fame, be map babe tl)e benefit to rcbrem flip ~Iebge flp ltIap of 
$ttion, if tbe fame be betaineb from bim after tfJc ~enbcr, but tbe otDer batb no 
remebp fo~ tbemonpafteta~cnber,anbareturalofthe famc; in t~i.ti cafe tfjere 
1l1ap It ·lJo~b ~enber to a rigbt perf on, anb a refufaI of tbe ftlme~ anb tben a gmb 
btmanb mabe of tbe 'atbanb, anb refufal to beliber tbe fame (Wbicb refufaI 
ll1aIt.eg a grob tonbtrfioll, anb fo tbe 1&laintiff batb juff eaufe of 2nttion, attb tbe 
~ction i~ well fl~ougbt+ Fleming chief Jufiice, tbert i~ no g~cat boul1t in tlJi.ti taft, 
firll, it i p to be confibereb, quid operatur, bl' tbe pamning of tbiAi I)atbanb, o~ of 
aup otber grobd; alt to tbilt, be to ltIbom go"b~ ate piebgdJ, batb a [perial p~c:: 
pertp in tbcm until ttie monp be paib, anti iJe tubicb paums tbe gcob~ batb t{Je 
generalp~pertp in tbemjbe to wbom tbep luere pawmbbatb a p~opcrtp to be;: 
tain tl)em until tbe monp be paib, but witbont aU quenton,tlJe general p~opcrtp 
remain$ in bim tubicb patuncb tbe goob~) ant! f)eis notto fofe tfJi.ti bi~ p~op('rtp 
bp tbe beiltb of tbe ot{)er, but tbat be map well rcbcem tbe fame. :3[n tDc nfJ:t 
placc,it i~ to bt confibereb,to wbom tbe monp i~ to be pfiii:J,to rebeem tbe pIebgc, 
a~ to tbi~,tbe fame i~ to be paib unto tbe ~J:eCl1to~,1.tl~o ip' ptibp to tbe €ontract., 
anb upon a ~enb,r "anb Jliefufal, an 2I!ction tueU herb, otbcrwif£ be map rcfuft 
perpetuaUp, antiin fucb a cafe, if a man taftc.ti goob.ti a~ a 19Icbge, ltlbicb are 
bona per~ura, at bi~ o\tln p~opcr periI,be it, if be cannot rc"bdiber tbcm ngoin up.!! 
Oil rue (m:enlJer anb p~pmet~t o~ rbe ~10JlP 007raUJ2ti ofljim,be tuyiCf! plcbge;l' grob$ 
gensraUp, batb burmg bl~ hfe tune to rcilocm tbe fame. 2I!~ to tDc ~ction bere 
b~OllglJt agaillff a tbir~ perro~ abmitting' tfiat tbe goob~ pJcbgcb, Were not be:: 
ubereb ober to anp otber, anb tbe tenber i~ mabe to tbc tWife tt,e ~~etutrir,alli) 
fUe refufetb tbe fame, an ~ltion of tlJe €afe fo~ a ~ro\1cr anb tOuberfJon Hetb 
UpOll tbj~ re~fufal to bdiber tile l100b~ after fncb a ~e!ltJ('r, anb tDe potrcffion 
ljereof tbe 'atflanb, being ill a tbirb perron, will not alter tbe €afe, fo~ tbat 
be b~b neitber fale, bargain, no~ gift mabeto birn of tOe faml,,{Jut be batb on", 
Ip a. bart bdiberp tbereof, anb tbl~ .gnlp fo~ tbt fafer cullobp of tbe fame, anb to 
no ottJet intwt 0tpurpofe blbatfoeber: but in tbe fame nature, a~be bimfdf 
(lllbo bdib£reb tbe Tame obet) bab it, anb tbh;t bdiberp ober Op bim, to Davis, 
llUl$ in (#rticuJo mortis, autl bere tbi~ remain~ fiiH a pawn in bim to 1tlbom 

" tlJe fault ,1t1a~plebg~b; but if be {Jab tlJtre [aib tbu~' unto bim, take 
pou tbof£ gOOb~ 1t1btcb are ptlIDneb unto me, gibe pou tbe ll10np to mp 
~ife rnp ~xe,uttir, atlb pou fJJaU babe tbe fame again of bim lllbicb o1tte$ 

t!lc 
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i"ben i£)a\t)n, anb palUneb tbe fame to me, if tbi~ efpecial matter bab bren tbu~ 
founb, tben it wou!D babe bren otbrr1tJife, anb tf)e ~enber rooulb tben babe btm 
to fueb a ~aiIep, anb fuel} a ~enber tben to tbe <f.recutot woulb not ba\re bam 
!loob but it i~ not fo in tbi~ p~intipal 4!afe btu, anb tbctefo~e tbe ~enber beu 
lUa~ '\UeU mabe, anb tbe refufal, a 4!0nberfion, tbe ~el1t bere i~ n~t trant!ferretl 
obet unto tbe ~llilep, but oulp tbebare "otre.ilioll of tJJe i&a~n beJtbereb ro bim, 
anti tn rcfpect of tbe. potrerfion onlp, tbe tttle 1n tbe tbtng pldigeb, but tbt~ onlp 
Cafdp to hrep, arib tbcrefo~e tbe ratenber bere mabc to tbe mife tbe e:recutrit, 
1t1a"lf 1tJdl mabe, anb a~ tbe fame ougbt to be, anb fo tbe ~enber ltlel! mabe, 

. anti fufficient, anb a~ to tbat Wbitb batb bren faib, tbat if be paib tbe 1110np to 
tbe mife tf)e ClEtecutri,t, tbat be ougbt to make bi~ claim to tbe. tbirb perron, 
tf)t~ itl not requtnte to be bone, fo~ tbat no p~opertp 1tJa~ at anp tun~ out of ttJl' 
firll perCon to b.ll)om tbe ~a1tln was mabe, but ltlben be bab mab~ bt~ ~tntJer, 
anb aftet1tlarb~ comeS again to bim,11.lbo bab tbe polTeffioll btltbereb to btm, 
a~ be ougf}t to bo, anb teU~ ~im, tbat be bab mabe ~enber of tbe mon~ 11.lfJicb 
hJa~ refufeb, anb p~ap~ behberp of tbe pJebge, anb be rcfufetb to behtler tilt 
-fame, tbi~ refufal i~ a 4!onberrion, but pet not1tlitbilanbing tbe refufal of tbe 
<!Executri,t to reteibe tbe monp, being tenbreb, tbe lOebt fiiH remain~ a Debt, 
anti fo~ tbe ltlbicb an action of lDebt well Herb., tbOUgl}.bt monp lUere refufeb 
upon tqrenber,' anti tbe Came i~ not loft, no mOte tllan in car~ of an C@bfigation, Judgment by 
but bt ougf)t ruil to be ebtt reabp to pap tbe fame, anb fo upon tbe b.lbole mat:: the Court for 
ter, tbe ~Ltion ia bere well f:J~u!Jbt bp tbe J)latntiff, anti bp tue flule of tilt thePlaintiff. 
Cltourt, 9lubgment1.tla~ entreb fo~ tbt ~laintiff. 

John Walter Plaintiff, againil: Edward Bould Defendant. 

~ , 

I, '~ a lJ1)~it of (!frro~ to rebe,rfe a 91ubgttteut giben in tbe 4!ommon ~encb, iit A Writ of Rr
an Eje6l:ione firm:e b~ougbt tbere bp Bould againft Walter, anb upon tbe gent; ror to reverfe ' 

tal ~tTUt pleabd, l1p tbe lDefenbant, tbe ~urp founb a (pecial Gerbict; tile ctfect a jud~~t ' 
of ltlbitb ®crbiLt 11.la~ tblltJohn Bourcher, Lord Barnes beirtg in bebt to Iting Hen. c. ~. ~n, t 
8. in ;00 l. anb fcifcb in fre of tbe ~ano~ of Haughton, to Wbicb tile ~bbo1t1fon ~~a:S~:d 
of tbc 4!bUfC{J of Haughton Wa~ appenbant 12. Aprilis 5 H. 8. fuffer~ a (.!f;omlllon ejecrmmt en
recoberp of tOe faib !In)mt01, anti tbiS hla~ to tbe ufe of btmfelf in fre., anti after tred. Tr. S.ja<:. 
tDe fiecobrtO~~ in pcrfo~lllanC'e of certain Qtobenant$ containeb in certain 91n:: R R. RQt·9:z;11o 
benture~ of 4!0benant, batcb tbe 2.2. of April. 2~ H. 8. anb mabe betwten tfJe . 
Caib no~b Barnes of tbe one partp, anb James Burcher bi~ ~on of tbe otber partp,bp 
feoffment bearing batt 4 Maij. 24 H.8. bib gtant tIle faib mt)ano~ totbt fail) James 
Bourcher, anb otber~, anb to tbeir btir~, to tIle nfe oUbe faib John fo~ bid life, tbe 
temainb~r to tfle ufe of tbe fllib James,anb tge beir~ of bt~ bobp itruing, tbe me: 
berrion to tbe raitl1l.o~b Barnes anb bbt beir~ fo~ eber: aftttb.larb~ John Bourcher, 
9!O~b Barnes ltp bhf 119ill in 1tJ~iting bateb in March. '- 4- H. 8. bebifetb in h.ec ~erha 
a~ fon~ltletb, ~ bllmblp intreat tbe JJttngs ~ajellp after tbt bratb of tfJe ;J!abp 
hlp mtfe to accept of tbe ~ano~ of Haughton anb Doxey f02 tbe fibe bunb~eb pounla 
lnf)icb 91 be owe bi~ ~~ace, paping fo~ tbe p~emife~ to mp QEtttlltO~~; ober anti 
abobe tbe faii) ) O? I. fo lllucb ~onp a~ it {f)aU pIrafe bi~ 'igbnef$ toltlarbs tbe 
perfotmante of tbt~ mp lalllWtll, anb after1tlarb~ 19 Martij 24.H.'8. be bieb,anb 
12 Martij.2. 7 H. 8.tb~ Uabp Barnes bie~,aftertnarb~James ~oucher (tDe 4!burcb being 
t~en full ~f one Webb,e) '-0 MartlJ 35 H. 8.11~ant~ pml1am & proximam aavoca-
tsonem a! Ltttleton, & Lzttleton., anb 2.0. FebruartJ 36H. 8. be lltant~ primam & pro-
ximam 'aJvocationem, to Edward Bould and Philip BouId, anb tile 20. of February 
38 H. 0 8. bie~., bab!ng ~~ue Ralph .Bourc~er, anb afrettllarbg I.E. 6. 
tl)c Ib"~rr bp l)t~ Wttt renttng tbe fattl' 119tU, commanb~ ttl' ~berlre of 
tl)e 0>J~r'(':J of ~tafford. to en~s~ire of tbe btcean~ of tbe 1!o~b Barnes, ~nb of 
lDame D .. rneb bt~ Wlfe, anti ~ll~at perfon~ ~abe intrubeb, anb to fnfe tbl' 

faib 
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faib ~anno~~ into tbe It~ng~ banbS, 1tJbicb lW~it lliO$ e~emte~ arroJtJinglp, anb 
t{Jen Webbe, tbe ~nrumbent ~ bie#, after wbofe beatb; Little ton o!lb Littleton p~erent 
Brett, tubo1tla~inllituttb anb inbuttcb. Ralf Soorcher tbe itTuc m tanI, 14Juiy 6, 
E. 6. lJ~ant~ primam & proximam advocationem to ~dward Bould ani) Philip ~ould. 
tbe 16. of October I. anb 2 Mar.Ralph Bourcher rue~ bt~ oufter Ie maine. Brett bemlfetfJ 
tbe fJietto~p cum pertinentiis to Humphrey Walter pI r 80.ans. Ralph Bourcher 2';'lJan. 
~. El. anb tbe Ordinary I fsJa. 4. EI. confirm~ tbe 1rcafc, afrcr1lJarl1i~ Edward Bouid 
biep, after Brett tbe ~ncumltent biee', anb Philip Bould tbe ~a.rtlli30~ bp ~o~cc of 
tDe feconb lJ~ant of James Bourcher p~efenta' N owe! wbo UHlS mfhtutcb anb tnburt~ 
tb, anb ; I Maij. 19 Eliz. bie~, anb Philip Bould p~efcnt~ Falkoner [1p rcafen of tbe 
~~ant of Ralph Bourcher, tu{Ja 1t1a~ infiitutcb anb illtmctcb. Hum phry 'Valter 9 
January 40 Eliz. 2. lJ~ant$ aU 1>1$ ellate in tbe llenfe of 80 pear~ to John Walter 
anb Edward Bouid M~ fetbant$ unto Falkoner, tafte~ tbe ~itb£ ~o~n, fet out bp 
tDe otuncr~, anb John Walter b~ougbt tbe ~ttion,. & ji, &c. anti upon tbi~ fpl'ral 
~erbict, after biber~ 2Ilrgumcnt~ in tbe C. B. 9fUi:Jgml'nt wap' giben fo~ tbe 

Errors afI!'gned. jDefenbant againll Walter, anb fOt to rcberfe ttip' 91utlgmcttt, Walter b~oUlJbt bht 
Becallfe JU?g- l19~it of ~rro~ in B. R. Yelverton at tbe ~Jr argu('i) fo~ tlJe ~Iaintiff in tbe 
ment ~asE%ven 1t1~it of ~ro~, tbat tbe 9lubgment giben itt tbe c. B. i$ ~rrcnrou~, anti fo to 
~~~ e @yn be rcberfeb. ~e fir~rro~ affigncb, tua~ in fte rnrrp. of tbe 9!ubgment in 

tbe C. B. fo~ tbe enttp of tbe Sjubgment upon tbc aOnl~, ,uod Judicium datum 
fUit die Jovis proximo poft Offa. Sa148i Hillar. anb tbi,tt lthl~tbe ~rroinc bap, lteing 
t{Je bap ltefo~e tbe ~erm l1l'ginP'" anb fo not a bap in <!roart, Oll hlOlff) bap a 
9fubgmcnt coulb not ltc gtbell,tbere being not tb !rc, on tbat bap anp €'ourt f~ 
to lJibe a ~ubgment, anb fo tbe Sjubgmettt tben gib1'n fo~ t{}i~ caufe i~ <!Er~ 
roneou$. t€be fetonb ~rro~ affigneb, ltla$ [~C matur in 1fatu, in 1t1bitb ~ 
i9oint,tt are confibcrable, wbicb wrre-all of tOrm arlJucb in tIle C. B. ~be firft 
i90ittt hla#, l1.1ben rqcenant in ~aillJ~nt~ tbe J1e~t aboibancc anb bie~ fiefo~e 
tbe €burtb become~ boib, tubetl)er tbi~ ~~ant be lletermineb bp bi# bcatb o~ 
not; tbat it i~ not, anb tbat fo~ 2. Stafonp', fitfi" tbat tbi~ i~ pard of tbe 
t!Jil111 intaileb, tte 1ttbiclJ map erpcct tl cnnfirmnrton to be mabc, anb fo bp tbi~ 

N te thecrffer to be matle altfolutelp goob; fo~ 1t1ben ~enant in ~aiI makt'# anp g~ant of tbe 
en~c wher~ th; tbing it ftlf inraileb, tbi~ lJ~aJtt i$ not boib l1p bi$ beatb, fOt tbat tbe fame map 
grant of TeA:a- be m;tbe goob, tbe Came iii cnlp boibablc; otberwife it i~ of a tbing lltantcb out 
tOl'in tail is of an entaiIeb tDing, a~ of a Grnt IJttlnUb out of granb intaiIcb, tbiP' lJ~ant i~ 
void hi;. de~th, hoib bp tbe beatb of t~c ~~anto~ ~l'nant.in rqraiI, anb tf)e f~me. can. neber after 
:~~:hl:.e ut be malle IJcob, anb tbl~ ~bbo~fon be~e l~ parcel of tbe tbmg tJttmIl'b, to Wit, 
Note the differ- of tbe SIlf}a1to~, anti tile ne~t abolbance 1~ parcel of tbc ~bboturon, anb fo parcd 
ence where the of tfJe tbing intaiIeb, anb tberefo~c tbe lJ~ant of tl)i.t/ bp ,qrenant ill ~ail i~ not 
grant is of abfoIutelp boill bp fJi~ bcatb. :}If ~enant in ~aiI of a tlicnt ~erbice,g~aJtt~ tbi~ 
pa:t of t~e . fo~ life, 0t in fce, anb bpe~, tbe ~Jant not bcrcrmineb lip bi~ br3tb, but be
~h:~~e:hl~~/ terminable onlp~ but if tf)e lJ~ant bab bren berc bctcrmil1cil!ip bh1 bcatb, pet 
~he~e dot. in a.~ mucb a~ tbt ~urp babe founb tlJt g~aJlt, flnb tfJat Littleton tlJe ~~antre 

p~erl'nteb Brett, wOO 1tla~ abmittei:J! inffitutci), ani) inbuttrb upon tlJi~ p~efcnt~ 
menr, tbi~ being a p~efctttment t~pon a ~~altt, 1tlbicb hJa~ lntenilcb to be a 
lab.1ful p~erentment, anb tbe ~~al1tre batb not claim anp otllrr €itIc, but p~er£nt 
onlp bp fo)ce of tlji~ G~ant, ai:llnitTion anb illliUa:ion it/ bab aCCO~bil1gIp', tbi~ i~ 
n~ ururp~tioll~ fo~ tba~ bi~ p~efclltmcnt bot~ not operate otbe~1tJire t6an acro~:t 
btnlJ to bl~ chum, tbe ltlterell £ball be beneb 1n tbc partp acco~btng n~ bi$ claim 

1'1 t h crf- i~+ ~f an :Jjnfant purcbafetl) 1!anb, {JiS farl)er cntct~, ani:! daim$ to boltl 
fe~e~~~ wehe;e a. tDjg a~ Iji~ ~arbian, bp caufe of Jl}urturr, be ffJaU not be abjubgcb a ,IDilTeif01, 
man a8s by fo~l1p bi$ claim be bib not inteub to bo anp 1tt~ong, anb be {{JaIl 110t lte in otber~ 
force of a void Wife tf)aJl aJi bi~ claim i~. ~f tbe ~ing p~efcnt~ to a QI:lJurcb in tbe right 'of 
gr:nt,an~d bl bis Watb, tnberea$ tbe lWarb Ijab ~o rigl)t at a~l, tbi~ ffJaU be taken to be in 
were VOl a e. tbe rilJ~t of tlje ~~rb, anb no~ ltp tbl~ to make {JIm n ufllrper,o~ l.t1~onlJ boer; 

anb fo in tbe p~111Clpal cafe bere, 1t1~cn tbe g~antec p~cfent~ bere bp fo~ce of bi~ 
lJ~ant, be {'ball Itot be faib to p~erent a~ an ufllrper,tbiit l1cina alJoinfl bi~ e;r:t 
p~ef~ Claim; anti berein tbe biffttcnc£ tuiU be, tubcre a man borb a tbing ltp fO~te 
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of a· ~~allt ltIbi~b 1na~ boib :ab initio., anb tubm. IIp foter of n Iln Jallt, tfie 
wotcf) ltIa~ goob at tbe firll,. but .afrertuarb$ .bCl~ IIp matter iulifcqucnt, o~ 
ex poft. fa8o; ltIf)ere tf)e G~ant ISJ;lotb at tbc begullung, tbe~e a claim fJp rea~ 
fon of tbi~, will not qualifie tbe'1tJtong bone, but berC!tn tbl~ cafe Littleron Pte~ 
rent~ bpfo~ce of ,n G~ant1t.llJicb 1tla~ go~b Of t~e .firll, anti tb('rcfoJ~ up tlJi~ b~ 
fball be no ururper., anb [0 ~be j.tTue ltl ~atll~ not put out of bl~ ~atrolt; . 
age, but tbtlt be map Well confirm tbe 1!( afe mabc bp Brer unto WaI.ter, a!~h fo bp 
tbi~ . confirmation, tbe fame mabe a goob 1!:enfc. ~be Second }J)otnt bemg '1utd 
operatur, bp ~bf~ feeonb Gta~t of tbe nett a1tol~anrc ~l1to B8ulcl~ flltb Bould, ~berc;1 
in tbe qttelllon tonfiberable 11;1, wb~n ~Cl~ant 111 ~atl g~ant~ tbc nerr abo~tlllnec 
unto Bould, onb bies ,anb tbe :ljtTue In ~atl aftcr1t.lab$ g~~nt~ tbe nett abotbanee 
of tbe fante ~uurtb unto tbe fo~m£r 6Jtalltre, 1t.lbctlJertbl~ be nat 0 fUrrenb~r of 
tbe firll ~~ant, a~ to tljbt, abmittfnil tbtU tbe firft g~ant ltJa$ Jlot llrtermtncb 
·bp tbe ilcatb of ~ellant in ~ail bp tlje t tilting of ttl' feconb g;~altt; ttl' firll iP ltp 
tbi~ rltrrcnb~rb, anb c.ttin~, fo~ lUfi~re tltlo PJCfCHt .SlnUtefiP tome ~cgctbe~ 
unber one £lull tbe fame ~ttl(', tbefirll mall .be c.rttIHt, anll b~tcrmmeb, a$ 
if llcfrtt f01 ptarP taitcg a ftcOnb 1!eafc, bp tbl~ t~ firrt.:Eeafc tP rurr('nb~Ci:J, 
anti ertimt~ fo in tbi~ p~incipal <!rafr, if tbe lTtant to Bould bp t~e fatber~l'nant 
in ~aill1e g!lob, tbe accepttlnce of a fcconn .as~flltt up {lim" from tbc }ffue iIt 
~ail, tbiP i1;1 0 1l1alttnIJ boib of tbe firll ~~ant. 2ll.a to tbe Third ~oint, bJoirf) 
i6 tOe g2eat quellioll in tbi~ ~afe, quid operatur bp tbc ~dfurt, IIp ro~re of t{)e 
€'ommilnon out of tbe (!frcbcquet, 1t.lbetber tbi~ ~cirllrc bp tbe €ommiffion 
out of €nbequcr, bring Jl'~ounbeb upon a boib anff, £ball gain anp tbing to 
tbe Jting, a~ totbiP, tbe ~ing map well take ltp tbtd mill. ~be ObjeCtion a" ' ... 
llaintl tbiP i$, ~bnt tbe Jting tan tofte notbing unJ('f~ tbe fame lle rcto~bcb, be ObJfiCl, 
can take notf)in« but bp matter of tieco~b; 2f.l~ to tbi~ it lllap be Anfwered~ tbat R 1P 
berc'tbe 10tu i~ founb VPOll tTieco~b, anb tbercfo~e thi1;1 ip goOb, anb bere tbe e c· 
c@fficei1;1onlp an <@fliee of :1[nllruttion, fo~ aU tbc raTitle of tbe ~ing tlppcar~ 
bert in tbe ~ommimon out of tbe ctrourt of ~tcbequer, tbe fame being fo~ to 
make enquirp of t~e tlJjng~ bebifeb, anb tbe ~ing map .wrIt taIte bp tlJe iJebife, 
al1 appearti ltp tbe 9lubgment in tbe ([ourt ofllDarb~ from tbe time of E.6. till 
tbi~ bap. fOt upon tgip berp mill now in qucfiion, 1t.lbieb 1t.lap mabe in tbe 
time of E. 6. anb a feifurc wa1;1 t{)cn mabc bp ~ommiffioIl of tbe 1!anbP bebifeb, 
anb tbep eou~n tteb~r be bab out of tbc ~i~g~ ballb~, ant) up Stamfords Prrerogativa 
Regis', fo. 79. 1f a im:tt(C appear~ fo~ tbe Jlilllg bp <@ffice,o~bp anpotber matter of 
1lietO~tr, tbe ®ffircr$' map feife fortbc Jttllg, ttl{)cntl)ep pcrccibing bi~ title, fmil 
tbCllllPOIl ~bi~ fetfute, .tbe potTeaion of tbe 1l.anb being tran~fcrr~b to the fling, 
tben ilp tbl1;1 tbc partp IS put out of porn'aion, anb tben tbc 91tTuc tn t<irail g~ant$ 
tbe nett aboiballcc lUben the pofreffion i~ out of bim, tbi1;1 $~ant i~ }:loib; anb 
altbougb tbe bal1b~ of tbe Jting were after1narb~ amobeb, pet tbe G~ant fl)aU 
llllt be mabe ioob bp Gelation. ~f a ,IDitTeifce be of n mt)atto~ to 1t.lbicb an 
~b\lottlron i~ nppenballt, ®~ant$ tbe nett aboii.lJl1ce anb afut tllter~ into 
tbe ~allO~., tI)i~ £ball not make tbc Gtant gOOi); fo if a roitTeiro~ en~ 
fe~ff1;1 A. ~l1b~. anb t~alte~ niberp unto A. A. g&nnt~ aflent·<!!barge, anb 
ble~. B. btfdatmp, tbl~ {ball bell tlJe 1!anb in tbe ,cir of A. ab initio 1111 
tbe ticIation., flut pet it {fJaIl not JJielate to malte tbe G~ant of tbe :fient~ 
~bargc g~Ob, no ~o~c ff)aU tbe ®~ant of :1ftTue in ~aiI, malic tluring tbe 
potTeffion llt tbe {lung be matle goob bll t1e1ation, after tbe JJiingp potreffioll 
11/ amnbeb bp an oufrer Ie main, anb fo' tbi~ 9Iubgment bere gillen ili (!fr~ 
rO"COll~, anb to be rebcrfcb. Winch, tbe ~ubgmcnt 1ua~ well giben anb 
to be affi~mc!J. Firfr, .Wbcrc ~cnaJ1t . in ~il of an ~bbotnron, gtant'~ tbe 
ne:rt ~bolbancr) anb b1£$, bJbetber tbl~ ~~an~ bp big beatb, i1/ betcrmincb I 

Itp tbe <lComm~n .'law, tbe fume ~~ant .i~ boib bV bi~ bcatb, but noW, finee Stat. 32. H. 8. 
tbe ~tat~tre of 32 .H. 8: ca.p. 36. If a fIne be Iebteb of an ~bbo1l1ron, o~ of cap. 36. 

otbcr rbtng~ 1t.lbub he.ltl ~~ant bp ~enant ift ~ail, tlji~ i1;1 not boib 
bp tbe beatb of ,\tenant lit ~atl, but tllat after ~~odamatton, tbe. ~rrue 
fIJaU be DOllnb bp fo~ce of tbe ~t"tutc , fo~ bp tbi.9 ~tatute of 31. H. 8. cap. 

f 39. 
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. f(l~t). bp tbe i!!ommon 1!al.t1, fo~ bp tbe <ttomlllOlt nnw, a il,l;~ant m abe bp ~el1ant 
~n ~~H, of tbing~ lubicb bo lie in G~ant, tbe fame i~ boii) bp bi~ ~eat~, ul1I~ 
it be tn tbe cafe of fa fin~.bp btm lebieb; bere iJr tbili ~tlre, ~C11ant tn tad g~ant~ 
tbe nen aboitlancc to Littleton, anb afterruarb~ g~ant~ tbe 11e,.:1 .aboibatlCe to 
BauId, anb bicll1, tbc Slifue in ~aH g~ant~ tbe nert aboibance unto Bauld,Littleton 
PJCrfnt~ Brct, IJt bp tbi~ i~ a ufurpct, fo~ tbe ~~ant 1tJa~ not bp·fine, anb fo 
boib [:lp tllc i:rc,ati) ~f ~enant in,m:ail, tbe ~~anto~, anti fo bp tbi.t1. ufurpation 
t~e rigbt of eftat?, i&? 11011.1 m(~lJ( a rigbt tcmcbiler~, fo~ tbe (qrenant tn ~atl came 
to tiji~ [lp puubafc, ¢lnb no :!J~2fl?ntmltnt tlta~ bab bp bim, anb tbe fit tnontb~ be:: 
ing pan, tbe 9(ffue in tad hM~ HO remebv to recober tbe p~efcntmcnt, anb ~a~ 
tconillJC, anb fo Littleton IJilttJ ~J;dnfb tbe !f'atronagc fo~ eber, anb tben tbe <lfan~ 
firmution mob£ fJP tgc :lftTuc in r(!aH (If tbe Ueare mabe 11p Bret, tbe l&tcfrntre of 
tbe 1i)furpet, i~ blliti, fOt [bat ~e ~ab notbiug in tbe ~atron~gl?, aub fo lttfJcn Bret 

Object, 
Refp. 

btc~, bI~ 1!.ear~ t~ boib anti bCl~rmiHeb-, ~ntJ tbe~l tb£ 1Leafe of Fal~aner in tbe cub 
of tbe €afe lUtU be goob. 21l~ tl.: t~at UJblCb toa·~ alIebgdJ, tbat LIttleton ff)ouIil be 
110 ufurpct, becaufe tIlar Ie p~d£ntdl bp fo~ce of tbe ca;~ant mabe unto bim, to 
tbi.t1 tue ~l1ftner matt fte, t{)at tbe 19~efentation i~ after beatb of ~maJ1t in ~ail 
wbo mabe tbc ~za~t,; tint! tbcn be (aulb liot p~efent, tn rigbt of tbe ~~ant tOOtle 
unto bim bp tbe ~£mmt in ~ail, fo~be llla~ tbtn beab, anb bp bi~ beatb, tbe 
~tant llltl$ boib,anb beurmineb, al1b be botb not p~efcnt in tbe rigbt of tbe ~ffue 
in ~aiI, anti tb£tcfo~e of nccelTitp be mun oe a ®furper \l:1ben be p~efeltt~ bp f01££ 
of a boib ~tallt, fo~ be cannot !]uaIifie bi~ ownlwong bp bi~ Ittlaim. ~~ to t~ 

1... Second }pOint, lIDbetber tbe ~cirurc, bp fo~ce of tbe ~ommtm(!n fo~ tbe ~inll 
Note the dif. Witbont anp tide, bp a falfe <@ffice, fbaU p~ejubice fiim, 1tlbicb i~ in pofTeffiOl1, 
:er~r'~ :~ere tbat it fball not, anti tIJeref~~e tbe btffetclltc 1tJ~U ~e tb.h~, if an <@ffi~e be founb ~p 
~nOd"~' l~ tJJe ercbeato1, virtute brevu,an entrp Up tbl.t1 1~ glben to tbe lung, anbtbiJt 
E~:hea!o/ e fb¢lU flinb tbe partp until tbe fame be aboibcb. ~ut of()ertuife it t.t1, if tbe <ff
ruirtute lm ... .;w, cbeat(J~ finb an <@ffice ex officio, virtute officii, anb 1tlitbout anp at~it, anb tbi.s iJt 
and .wh7re e:c falfe, tbi~ {baH put no man out of bip polTcffion, lleitber botb tbe Iting bp tbi~ 
Offi(z~rthout gain anp iuterell at aU; a.t1 appear~, Coke 5. pa. fa. )" 3. in Pages Cafe. Thirdly, ~lt 
any nt. to tbe erro~ affigncb, being tbe <lCntr),l of tbe :)ubgmellt upon tile cftToin bap, 

1· being no ~lIbicia~ bap, anb fo not goob, but <!errolteou~, a.t1 to tbi.t1, tbe '9fubg~ 
itte~t ruMs wellgtbcn, anb fo not ~rrOJ1Cou~, fo~ a 9lubgmcnt map tueU be gi\l£l1 
on aup bap mitflin tbe fout i)ap~, p~odatnation being mabe a((o~bing to tbe 
~tat. of 32 H. 8. cap. 36. touebing fine~, oug{)t to be mobe after tbe fourtb ba!" 
fo~ 1tl{)cre tbefe p~odamation~ arc maile, aU i&Ieap are to ceafe, tnbicb i~ intenb" 
eb to be after tbe fourtb bap, but tbe fOllr firll bap~ are bal,1$ of lJ~acc, but pet 
tfje ~crnt l1egilt~ tbe fi'rll bap of tbert four bapli, oub tbetrfo~e in 2 R. j. fa. 15. in tl 
1ID~it of rigbt, tbe~enant (omeg 1ttitb biP ~l)ampion tbe firll bap, uabp fGZ 
~attaiI,~be (tonrt ougbt to abm~t of tb.ip,a.t1 if it bab bren after tbe fOlirtbb.'lp 
llnb to gIbe ~u.bgm~nt UPOll tbt~, a~ If tbe fo.me b~b bC~ll o~ 'bc fourtb bap 
o~ flfur, fo bere In tbt~ ~are, tbe 9fubgment bClllg lll\lcn III tblp ejeCfione firmIC, 
upon tbe ~lToin bap, i~ well gibcn, anb to be flffirlllcb. Yelverron al Barre, tbat tbe 
~t.tbgment ip erroneollS, anb to be ~eb£rfeil, ag~£t~ tb~t ~n all ~ffire, tfJe 
abJo~lrnment ougbt to be to a fptctal bap , but bere 'tt 16 upon a :lIulJ't.= 
dal ~~it~ anb tberefo~e il1 tbip tbe ~ubgmel1t ougbt to be giben (edente curia, tl$ 
in tbe 4talt of a ~~odalliation upon a fittt, tbc 1Plea~ are to ceafc, tbcrcfo~c t§c 
€ourti~to be fitting; anb a~ to tbe €afe of Ley gager, it ia not materialOlt 
~bat.bap tbi~ i~. Williams Jufiice, if a ~trallgcr ufurp upon tbe poff'effion"or 
tbe Jiing, anb bi~ :Jncumbent malte~ a neafc, tbhJ 1!tafe tg goob tiU it.!¥ 
a~oibtb. Flemming chief Ju~ice, if ~be i~ue in ~aiI, buring tIle poifcffion i ... t~~ 
Itmg, ~~ant~ tbe nert abotbnnce tll ~ad, tbe tiTue' l)otl) JUbrrp bp an aufie.!" Ie 
maine, anb tben confirm# tbe 1!cafc mabe bp Bret tbe 9fnclhubeut of Littleton, tbt 
<$~antre of ~cnant in rqrail, anb afterWarbp Bould tbe ~~antre of tbc iITilC 
in ~ail p~efent~, tbi~ botb put tbe ierne in rqrail Ollt of poffrffion of the 
Ileffatt ., anb pet bi~ €onfiClllation bcfO~t bot!) llrellgtDcn tbc 1!Gale 

nUlbc 
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ittabe ltv Bret. Williams Juftiee, ~Il t~i~ cafe, quacunque via dt1;ta, tberc i~ ~ [lrur~ 
pation upon tbc llting. GeorgeCrooke, t~at t~e J!ubg~nent t~ crroneou~, anb to 
bc reberfeb, anb tbat in refpett of tbe time tu~en r~c 1ubgment rung {fibcn, tbe 
fame being out of tbe rqrerm, taub fo tbe J!ubgment erroneou~, anb tbi~ to bt 
fo appcar~ ltp tbe ~tat. of ; 2 H. 8. eap. 2 I. tubicb o~bct~ tbe !lieturn$ of ri[.rinitp Stat. 32 Pi. !L 

~crm, anb'tbe beginning of tl)e fame rqrcrm perpetual.lp, a~ to tbc keepIng of ca~. ~I for 
cetTopn~, }!)~ofer~, !licturn~, ~ppearance$, tlnb to begm tbe ®tll1bap nctt after TrInIty Term 

~rinitp ~unbap, 1tlbtllfoeber it £{Jan ~appelt to fall" anb tbat tbe full ~er1tl ~f 
Kirrinitp ~crnt £{JaIl pearJp ro~ cbtr begm, anb take bt~ comlUencement tbc f~t:: 
ball nert after Corpus Chrjftj bap. Wil1iamsJuftiee, tbe lJitng batb no rctncbp;. If a 
!Dfurpation be mabe upon bhn after fi,t montb~ pall, be batb no rcmeilp, nettber 
bp lU~it oflliigbt, no~ pet ltp a ~are Impedit. :l(f an ~bbowfon be appurtc" 
nant to a ~ano€ bp tbe ~~ant of t~e ~ano~ cum p-ertinentiis, tbe ~bbowfon par~ 
fetb, llUt bp tbe g~flnt of an ~cre of 1!attb parcd of t{Jc mE)anOt,. cum p~rtinentiis, 
tbt ~bboltlrol1 batb nct paf$. Flemming chief Ju1lice, jif ~enant.tn rqrati be of a 
SIlE}ano~, to ltlbicb an ~bb(iltlfon i$ app~nbant, t.be €burcb ~eUtg ful.l, anb be 
g~ant$ proximam advocationem, anb tben bU'$, ~p but bead), tbIs g~aJlt l~ mrer~p This cafe en
boib, aub in tbi~ tbe €ourt ag~rrb. ~nb fo tuttbout anp futtl)er ~rg1tment tbt$ ded by agree
Cltafe 1Ua~ abjourneb, fo~ tbe ~ourt furtber to nbbife upon, tUlb flfur1tJari)~ an ~:nt ~e.twecn 
tnbWa$ mabc bctwcl'n tf)e partil'$ ltp ag~eemcnt. pames. 

Note, ~bat at anotber time, tbe quellion befo~e tbc :Jjubge$ tna~, wbetber a 
3lubgment !.liben on tlje (!fffoin bop, Ill' goob, o~ not. Williams J uftice, a ]ublJ.:: Whether a 
mcnt map be 1t1en giben on tbe QEtToin bap, fmb [0 it hhl~ belb in a rafe 1t1bicb J~dgrnellt 
llla$ in tfii~ €ourt. Hill. 6 Jac. B. R. Rott. 1341. £mb Buddy b.la$' olle of tbe ~;r.~non the 

~artie,; alCo a man map pleab anp }&Iea on tbe ~ffoin bap, anb tbe bifference go~~r~~~o~e 
.luiU bebet1t1een1lieturn~, anb tbe ~ell ofmtit~. ~ tieturn map be on tbe 2 Cr. '"43.· 

(!fffoin bap; a It€)~it mall not abate, if tbe meturn be, quarto aie pol.]n an ~mfe . 
betWeen tbe' pattie~ not ilemanbable befo~e quarto die poR, a~ appcar~ in DIfference be-
12 H.4 fo. 24 pIa. I o. rqr~e quellion map be, to w~at bap a 3lubgmcnt giben in ~:~e:~ re~ur~s 
full ~crm tfJaU babe relation, w~etber to tbe Q.Effoin bap, o~ to tbe bap in full of writ:. C 

~crm. Flemming chief Juftice, ~f it be not in a Wtit of t'iigbt, no man i~ be~ To what day 
manbable befo~e quarto die poft; flp intentlment of;J!aw, aU tbe ]ubge~ ougbt to ~judgment 
be tbere reabp in <Ztou~t tbe firll bap, anb fo t~p ufeb to bo in ancient time; ~nb ~ ~~ll ~erm 
fo tbe €afe of9lnfpeltton of an <enfant taken 111 €ourt tp Croke Jufijce ontf]e a re atc. 

ceiToin bap, wa~ abjubgeb goob, tbe1tl~icb wa~ one Poynes Cafe, tubo tua~ bit r. 
!Jim fufpr£trb, tlnb tbe 91ubgment upon tbe fufpeltion up bim giben upon tbe pores C~t. 
~rroin, bap, b.Ja$ rllleb bp U$ aU to be a 31ubgment wen giben, anb tbi$ p~obe~ '" r. :qo. 

tbat a l1ubgment giben in full ~crm, £{Jan babe aeIatioll to tbe firll bap, t{)at 
i~, to tbe (!fiToin bap; bp our affirmance of tbe faib ]ubgmcnt, upon tbe 
infpcttion, 1lJIJicb toulb not be !loob, if it reIattb not to tbt~ thut, anb tbeu,; 
fo~e be belb. fucb a Jjubgment giben upon tbe ~1Toin .bap, to be a goob Jlllbgtllent, 
. anti ~ell glben, anb tbat tbe J!ubgment (baU rrIate to tbe firll bap; tbe .IDefens: 
b~nt t~ no~ bemanbab~e befo~t tbe quarto die poff , ~ut be map appear if be 
WIll, tbe~rn bap; fln~ ]ubgment «Jall be t{)tn glben, but no J!ubgmcnt 
man be gl~e.J1 upon bl~ befault, befo~e tbe qu~ die pol. ]t batb been tbe 
general opmlon of all ~be 1!a\llper~, anb .~~altirer~ . in tbe ~o1tl.l1, tbat a 
3lubgm~nt cannot ~e gt~tn ~pon tbe ~iToll1 bap, 1tO~ pet to babe Jlielation 
to tfJe firff b.ap , . bemg gtben ltt tbe full ~~tm, but be wnulb babe tbem aU to Adjudgment 
~notu, tbat l~ tbt~, tl}~p at~ all of tbent tn an ~rro~ , anb a~ to. tbc t1lda" given upon 
. tton of a 31utsgment gt\Jell ltt full ~erm unto tbc firll bap, . t~e ~itoin bap, d}e Eifcyn day 
tnbicb i~ tile QEtTential ~ap of tbe ~erm, anb t~e ot~~r bap~ are but bap~ of well given. 

lJ~are, anb to p~.ob~ tbl~, t{)er£ t~ a notable cafe tn 21., E. 4. Fitz; tiro Jour. 
,pIa. ;9. 1tlbere It t~ fatb, b;J{)ere a 3l11~g~ent t~ giben upon a befault in 
anp lliecO~b, quarto dte t~ tbe bap, anb tb~~ l~ tbe bap of ~~ate, befo~e lUbitb 
bap, no befauT t ~a.~ to. be reco~beb, anb fo l~ tbe entrp, obtulit fe quarto die, but 
~bere :1Iubgment t~ gtben upon appearance,tberetbe entranrei~ ad quam .iuiaem 
diem, anb tb~re tbe 9lubgment batb relation to tbe firll bap, ant. i~ a :JfublJ:: 
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ment giben bp appearance. Croke J uftice, :3lf a man 'be bounb to appear tbe fica 
bap of .tbe ~erlll in tltourt, be map appear tbe firft bap of tbe err,?p», al1b tben 
baue lJt~ appearanu rec02beti, anb tbi~ hi goob, anb tbi~ cafe hta,t1 ag~ecb fo~ 
.gootl lla1l1, bp tbe 1tlbole tourt, anb fo tbe qro~rt bib all ante; in tbi~ dea~l!J, 
nullo contradicente; tbat ~ubgtllent mapbe wc.U gIbe» on tbe ~ffotn bap, mtb tbat 
a 9!ubgment giben in tbe full ~erm, ftJall babe rtiation to tbc fira bap of tbe 
~erm, quod notl1. 

Haflings Plaintiff,' ag~infi: Beamount Defendant. 

Httft.inf Plain. I~ all ~~o~ upon. tbe €afe fo~ n~nberou~ wo~b~ fpoftcn {1p tbe lDefenbant of 
~gamt Ees- fbe i&Iatnttff'') beIng tben a 31uGue of tbr ~ea('e, tbe 1tlo~b~ mere tbefe, pou, 
:o:~t ~~r~~d. meaning tbt ~Iaintlff, out llf malice anb fpleen, babe pctherUb ~unice, anb 
llpO:l the cafe babe ln~efteb tOe lta\lJ manp time~fo~ to ferbe pour oWn tlltn,Upon not guittV 
fOl' words. pleabdl, tl)e 9!urp fOUllb fOt tile i&laintiff, tbt lDcfcnbant mobeb in arlell of 

~ubglllent,tbat tlJe ln0tb~ will nct bear an ~ttion,fo~ tbat it fJJaU be intcnbd. tbe 
1nO~b,; mere fpoken, b(fo~e be lna$ a lutlice of If>tacc, anb fo not ~!ti(t"ablt. 
WilliamsJufi:ice, if tbefe1tlo~b$wiUnotbear an ~(tion, none1tlill,tbrp are dear" 
Ip fcanbalou~, anb tl)at inaberpbi!Jbbcg~re, anb foattionafilc; it i,t1 bercIaibin 
tbc Declaration, tbat tIle ~Iaintiff, Hafi:ings, of hlbam tIle 1Uo~b£i were fpoften, 
WaS a 3lufiice of tbe ~eace, anb til at tben, ad tunc, tilt .IDcftnbant bib [peaIt tbe 

2 Cr. 10, $8, 1tlO~b~ ofbim, upon ltlbitb tbe attion hla$ b~ougbt. '~be wbole ([ourt lna~ dear 
90. of opinion tbat tbe hlo~.b~ are deadp' attionable, anb fball be intrnbtb to be 

fpoken of bim, 1tJben be walt a .~ullice of i&eace, anb fo tbtn, be 111ae a perron 
able to perbert ~untce) anb not to be intenbcb, a$ tIle €ounftl of tbe lDefcnbant 
1tJouIb lJabe it, tllat tJjc ln0ib$ lnere fpoktn btfo~e bt iUa~ a :lJuftite of tfJt 

Judgment peace. tbe Dtdaration it felf being otberhlifc, anti tlJertfo~ ftp tbe SuIt· of 
~i=~~:~ the tf)e ..rourt 9{ubgment wa~ cntrell fo~ tbe ~Iaintiff. . '. 

Fountain ·Plaintiff again!! Grymes Defendant. 

Pc. ountain l?l. fu0untain ~Iatntiff' agatnll Grymes Defenbant, in an ~ttion of Debt upon 'a 
againll: Gyymu ~oJttt ro~ 100 l. tlJe lDefenbant in aboibante of tbi~ ~ pltab~ tbt ~tatute 
D~fen. entred 0 ufurp, anb upon tbe ..t>tatute of 37 H. 8. cap. 9. anb of I; Eliz. cap. 8. againft 
~IC:. 7Jac. ufurl', tbe cafe tnaJ3 tlJi~. rqrbe jOeftllbant come,t1 to tbe }t)Jaintiff ta:: bo~roltJ 
1;7" ot. monP3 tbtte Will communication betlneen t~em of bo~ro1tJing, anb Jenbing, 
2. Cr. :Lj':L. 100 I. tbe ~Iaintiff rtfnfeb to Ifnb bim anp monp upon 31ntcrrfi, but faib· be 
Stat. 37 H. 8. ffJoulb bal.1e a 100 I. ifbe lnoulb enter into a ~onb, £onbirioncb fo~ tbt papment 
cap. 9· & 13' of ~o I. a pear unto bim, up lnap of an ~nnuitp, ani) tbi~ papmtnt fo to co~ 
EJ. ~. rtP';- dnue fo~ tb~tt hbe~ lnitbont anp p~obifioll, o~ mcntion at aU rna be fOJ tbe r~ 
agam a UTY'papment unto lJirn of tbe i 00 I. p~indpal monp. l(ibe queftiou lna~, 1tlbctbtt 

tbhf tafe be tnitbin tIle "'tatute of ufurp, to make tbiS ;zt;ollb boill o~ not. It 
hla~ objetteb, tIlat fucb a tommunitatio.ltt anti tbe ICllbing of J 0 () I. tbercupon 
wag It.1itbin tbe ~tatute fabe againll ~rm:p, anb againll ~o~nlpt, anb 
ltrtlriou~ <[ontratt$ anb agteement$,. notmitbllanbtng tbtrr lna~ no tertain 
41.1€eemtnt, to babe anp repapmeJ!t mabe of tbe p~intipal 10,? I.. to bhn again, 
anb tboul.lb tbe fame were neber prob~pet tile fame f{)ouli) be lnltf}tn tbe ~U1tut", 
fo~ tbat tbt~ lna~ onlp a tritk, anti a fbifr, to aboitl ani) be feat tfJe ..f\tatuu, 
tbe tnbicb bp tbi~ mtan~ i~ not to be befeateb, ani) it l'f)aU be faib to be lUmp, 
anti hlitbin tIlt ~tatute, bp reafon of tbc one partit~ coming' to bo~roln monp, 
aRtIupon tbe otber~ offering to.ltnb monp upon tbi~ co~rupt communicatton, 
tbi~ i~ tberefo€e a co~r~pt ~nnuitp tontra~tb,. anb ag~reb to be pearlp paib, 
fo~ t'(}i~ 100 I. upon tbt~ co~rupt conununttatton., nnb ag~ttment to bo~ 
rOID , aub I~nb I Q 0 I. in fbi •. manner, anb tbt~ i~ 1tlttbin tbt ..t>t~tu{1f, 
t!lou1tb tbt 100 I. wert uebel: patti again, anb fta, C. itwa~ ~rlltb) itC 
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fur~ abjubgeb IJtre in t~i~ Qtourt befo~e+ .t~ut Itp Williams, Yelverton, ¢lnll Fenner 
JueJges,tbi~ i~ no co~rt1ptton uo~ ufurp tuttbtn tl)t~tatute of~furv,tbe fame llciug 
onlp a contract bargain, anti ag~eement, fo~ a pearJp ~nnuttp fo~ a certain tim!', 
ann fo~ a fum of monp; but otlJer1l.life it wOll,Ib l)abe beelt, if. tOere. b~~ liech anp 
p~Obitiou matle fo~ tIJe repap~nent of tl)e [alb I 00 1. unto bim Wtt~lI! nnp eet:: 
tain time, anb tn tbe mean ttme tIJt vear1p papment of tbe 201., ~nUt~p to con:~ 
rinue, tbi~ IJab fleen d~arlp a UrUtlOll~ ag~ecment? a.ub {enbtng l1utbtn tIJe 
~tatute+ ~Ilt tbiP cafu~ not fo., a~b t{}erefoJe not 111ltbtn t~e A'tatutf, ani) tbe ud ment &r 
action being b~ougbt bp t{}e ~I~tntt£f upon t{}e ;l;onb, agatnft tbe l'Defenbant, {he gPlainr. 
fo" not paping of tl)e fatb ~nnmtp, t~ lllzII fl~ougbt, anb fa bp tbe :fJiule of t~e 
~ourt, :Jlubg~ent tua~ cntreb fo~ tbe J)laintiff'. 

Barkgr Plaintiff, againll: ---- Defendant. 

I~ a W€it of ~rro~ to rebetfe a :J(ubgmcnt g{brn in t~e ~. B. fo~ to reberfe tbe BRr~er Plainr. 
9!ubgment, tbi~ tua~ aUtbgeb fo~ '!Erro~, tbat at tbc ume of tbe :l!ubgmrl1t ~gaJn(J: ,

gwen, tbe partp againfi 1tlbom 9!utlgment1t1a~ giben, tua~ tbeumt 91nfonr, anti ~ a WZt of 

witbin age? anb fo tbe :liu~gtt)en~ giben againfi bim 1pa~ J.€rroncomr, & k~c Pa..- re:~~~e :ju~g. 
ratul eft verificare, prout curta vult., It lll~s urgcb, tba~ tbt~ ~as 110 ~aufc to rL:Jrtle ment given in 
tbe 9[ubgmcnt, foz tJJat bp tbl~ tl)ctt plea. tbe matter t~ put tnto tbe notice, the C. B. 

anb j!ubgmcnr o(tbe ~~u~t, of ~bicb tbe ~ourt can ta~c no ~onufan~; ani;! Jlp 
tbe ~roIt of 24E. 3 1l.1berc tt ts:; ~bJllb{teb, tOat tOe ~ourt t~ not to take tnfpenton 
of tI)e age, but 1tlbtre tbc partp i~ of full age, anb not 1tJb~re be il1 tuitbin age. 
~nb a~ to t{}e $Uegation, tbat be tua~ b.1itf)ht age at tIJe time. of tbe :J]Ui3g:z 
1llent giben, & hoc paratul eft verificare, prout curia vult:> anb to tbi~ tbe ot{}er pfcab$ 
in Nullo eft erratum bp tbe ~ourt,t{}i~ t$ a·iJ»~ I)lea, fo~ it lietb not in tbe ll~tall 
of tIle q!ourt ~o Itno1tltu{}et~er be be tuitbill ~ag'e; but if be bab c(indl!b£~, & hoc Judgment' 
paratul eft verificare o11lp, tlJt$ bab been noall'anb traberfable, anb to tie ttpeb lJp affirmed bi 
tfJe q!ountrp, fo bp tbe ftule of tbe ~ourt ~ubgment 1tlil$ atlirmeb t :. , , the Rule of 

. .., the Court'. 

Lyn~er Plaintiff, againft Stanwel Defen;danr. 

I J!) a u)~it of ClErro~ to rcberft a ~ubgmtnt giben in ,tbe c. B. in a~ ~ction A Writ ofEr~ 
. upon tlJe cafe, fo~ tuo~b~, tbe ltlo~b~ lt1~re tbefe, fpoken bp tbe l'Defenbant ror to reverfe 

tucre of tbe ~Iatnttff. ~bt£r, Wlurbl'rer, ~Ioobruckl'r.r ~mein,lTiogue, anti a judgment in 
Banckfupt;' upon not lluiltp pleabl'i:J, a [teri)ilt hta~ founb ro~ : tbe ~!ailltiff, anb the C B .. in an 
iMmagc~ giben. ~ijbgmUlt up~n tf)i~ !liben fo~ tbe J)Iaintiff, anti a m~if ,opttivn upon the 
cfrr(l~ b~ougbt fo~ to reberfe tbtJl 9[ubgml'nt:, tlJi' ~rro~ affigneb, ani) infiffeb cafe ~r;?rdS 
. upon, 1tJa~ tbi$, fo~ t~at tfJtre were biber~ tuo~b~ fpoken, fome of ltlbicb Were ;:~~eB. B.rJ~o~ 
actionable, anll fome of t{}rm not, anb tbe ~llrp babe giben entire bam ages 1617. 

fo~ all tbe 1tt~b~ ill ge~era~,anb tbl'refo~e not goob, anti fc tbe 9fltbgment gillen 
a(co~bingti.l tlJip 1f)crbtct, t~ eE~rottcou~, anti fo to be rebl'rfeb;tbe 1t1bolt f€tlurt 
ag~b in tbi~, tbat fome ~f tbe 1t1o~b~ are ~(tionablc, anb fOllleof tbtu11lot fo, 
anb tbat tbt ba~age~ glbe~ bp tbe ]urp m general, ffJalI be fail) to be. giben Judgment 
fo~ tbe 1t1o-~b~ 1tlbt.cIJ are .tonaflJe, anti-not fo~ the otter tuo!b~~ anb fo tbc afli:mcd per 
9!ubgment well glben, anb fo bp tDe Sule of t~e ~ourtJ JIllbgmtnt wad affir;; CUrIam. 

meb. . . 
A Writ ofEr. 

if. . ror to reverfe 
Afoot Plainti ,agalnil: HenJe,'-and Molfworth Defendants- ajudgmcnt in 

the C. B. in 

I Jf) a rn~it of ~rro& to .rt~erfe a lfubg~tnt gibe» in ~be C. B. in an ~ttion of ~~:. entr::: 

.aft, 1UlJ¢re tbe ~Iat~ttf£ m tbe ~ttten of )19'all btb alligne tbe Waft to be B.R. R~t~ 111 ~ • 
bone \ 
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bont in a l\!lad,our, a ~aU, Itittbin,anb a ~lUitb~ ~bop, upon tIJI.' pleabing of 
no Wall mttb(, tbe ~urp founb fo~ tbe Jj)lainti{f, t{Jat t{}e man WOp none in 

The Jury give tbefe ptace~,;UTigneb in tbe ~nquifition, anb airo in a :£)o11el)ouf£, not nameb; 
carnage for. no~ affigneb bp tbe partp }&faintiff in tbe :lfnquifition, arib bib uibe bfunage~ 'ia

,ll ~ne 1~ fo& tue 1tlbole, anb tbe 9Iubgmentgiben acco~binglp, anb fc in tbiS enol1eou~, 
;1~~~r~~~~Qft anb tbi~ affigneb fo~ ~rro~ to reberfc tbe :J!uligment, anb tbc ~o;lt of 1. H. 6. 
dOllcin a place 1Ua~ titeb tubere in an ~ctiol1 of t4!refpaf~ tbe ~Iaintiff count~ of bamage$ 
not afIi~n<:d ~Y bone bim, to tbe bttlue cf I 0 I. tbe :l!urp· fcuntl fo~ tbe ~~a~ntiff., a~lb .gabe I 51. 
th~ Plal~tlff 111 bamage~, anb ~ubgmmt giben accc~binglp fo~ tbe I 5 [ It IJf tDerc. falb, tbat be 
thJS Enoneous. t'fJaU babe no mo~e bp bi~ recoberp tban be fcunb bhnfdf tc be {ptebdl fo~; fG 

in tbi!,i tafe bere in finbing of tbe Slurp, anb ~Jubgment giben to reccber ba" 
ma!Je~ fen tbe Waft bone, in a place not affigncb bp tbe rJ)Iailltiff, tbc :lIubgmcnt 
fo& tbin eaufe is ~£rein ~rrcncol!~,anb tberefo~c tbep babing erccrbcb tbcir ~u-. 
tbo;itp, anb tbe bircdon~ giben tbem bp tfJr inquifition, afJ toucbing tbe fi'nb" 
iug bp tbe [[1atle,anb tbe ~ur!1 {)abing founb tbe Waft bone in tbe pface~ fip tf1e 
~Iaintiff' a:ffigneb, ilnb in anotber place alfo not affigneb, aub tbcp gibing of 

Judgment re- bamag£~fo~ aU, ani) tile 9!ubgmcnt fo giben atcc~binglp, tbi~ i~ ~rroneou$, 
verfeil by the anb fo ter be reberfeb. rqrbe €ourt dear of opinion,tbat tbilf finbing bp tIle 9jurp, 
Rule ofth~ anb jubgment gibcn fo~ bo.mage~ in tbe mall bone in tbe jDobeboufc, ·anb tbe 
Court,:or t~at fame not affigncb tp tbc i&iaintiff, a~ to tbi~ part tbe ([ourt dear of opinicn, 
~~~rtww~sen~te tbat tbe juhgtncnt i~ <!frrcneou#, anb (0 bp tge fJiule of tge €ourt, al1 to t~t6 
alIigned. part, tbe jubgment 1thl~ reberfctl. 

Wolverton and his Wife Plaintiff, againfl: Davis Def~ndant. 

U:01'l1i:fon a~d 1- an attiCtl upon tbe <lCafcfo~ a ~~c!mife,anb tbt4!afe appcartiJ to l1t tbi.t1:~t 
~~ Wl~e ~~n- jpeftubelt1t in tonrlberatioll cf..a roo kto be paib Unto btm bp t{Jr ~Iaintiff, 
~u ~~~fenda:~ i110 affumr anb p~omtre to rnfeoffbim of certtlhl1!lni:l~, up~.n requcft malle bp 
in an aCtion 'bim, tbt 101) I. t~ paUl Mco~binglp l1p t~e i9IaiHriff to tbe lJ)efcntinnt, anb a 
upon the Cafe rrqUtft mabe {lp lJim to tfic IDefrnbant to enfcnif ~im of tbe iL:mtJp acco~i:dnlT to 
for tI. promiCc, bi# p~Otnire) flut be refuf£b 1'0 make tbr feoffmrnt, anb upon tbi~ t~e ~Ii1imiif 
~t.red J b~ing~ Dip ~ttion upon tbe <f!afe fc~ b~racb of p~omtfe. ~be .Defenbatu$ prcatl~ 
B r~. ~otac. tllar be bab tnftcffeb bim of tl)£ l.anb, btfo~c tfJr ~ltion b~ougbt, anti tfJat tbe 
1'196.' plaintiff bab outpUb tberccf in fun rati~f~aion, anb i::ifr{Jaqt1' of an, anti vet 

contrarp tc bi~ oWn acceptante be barb b~ouglJt tbia' ~ttion, anti fo f)e bcmani:ld, 
tbc jubglllcnt of ttl' (['curt, flp Iji$ <[ounfrl, 1tll)etbertl)i~ bi~ aueptance cft~
fecffment bib nct gc ill fuIl tJifcbarge of aH.Will;ams Juftice, t{1e aurptanrc i~ in 

poll· S 8. 89· full bifcbarge of ttl' bamage~ 11lbicb be h1a.~ onlp f~t to rccobcr in t!Ji~ 2liltion,anb . 
if a h1~ong be bcne tc anotber, a~ bp talung cf b!~ 'c~rc, after tbe bcIibcrp of 
bi~ ~o~re again tc {lim, anb acceptance of {Jim (1p tbe partp, from ltJbom tbe 
~O~rt warJ ta~cn, not1tlitfJftanbing tb~~ taking of bi.!i ~o~fc again in tbi~ lllaJt~:' 
net, pet an actton fo~ tbe 1ll~ongful taktng atnay of bl$ ,oJfl', batb remain Ultta 
bim. Yelverton Jufiice, if in tbi$ €afe be perfo~tnc$ not bt~ Plomifr, fJe can fc~ 
tbi~ recober notbing but bamllge$, ani) If aftertuarb~ be l'nreoff~ (Jim in con" 
liberation llf tbe bamogt~, flnb be acccptetb tf)erecf. tbi~ now i~ in fun bi(1 
tbarge oftbe batnagc~, tbi~ being fo bone, perfo~ml?b, anti aece preb gfbp tbeir 
mutual ag~rement, bere in tbi~ cafe, t6e ~lt\intitr flp tbe nct perfo~mattte of tbe 
p~omire IIp.tbe lDefen~ant~. in m~fdng cf tbe feoffmc~t upon requrft, batb biS· 
~Ietticlt, euber to b~tng bt~ ~ctlC~ fCt tc recober bl$ bamage$, fo~ fJ~cacf) of 
i&&omife, o~ elfe fo~ to accept cf tbe feoff~lc!lt in ~ifc~arge of t~e bmnagc$, 
tbe 1llbicb be botb bert acceptrb cf, anb tOt!,i tn aU Itkclt{Joob, a better bargain 
ro~ bim, tOan tbe bamagt~ ltJouIb babe bren, fo~ be ougbt not to babe botb tbe 
9!anb anti bamage# alfo; anb it i~ lJ"re faib in tbe ~ar,tbar be bab atcept~ 
. cf tbe feoffment in bifcbarge of tbe balllage~) anb tDi~ tbe partp ~lain~ 

. tifr 



Pare I. Termin. Trin.8 Jac. Dales Cafe. 39 
tire coulb not benp, anb tberefo~e t.r one batb p~o~ire to alTure unto anotber cer,. 
tain i:anb, at Michaelmas l1e~t comtng, anb at tbe ttme be ~otb not make an aITur" 
ame ,lCco~bing to bi~ p~omire, fo~ tbi~ b~e~cg of pJomtfe tbe partp map tuell 
babe bi~ 2nltion, anb recober bmnagtl.f, but tf after1llarb~ upon conference bab 
between tbemfelbe~, it hi ag~reD tbatiftbt affitrance be mabe, be llliU take no 
benefit bp 111l1p of ~ltion fo~ tbe firll bteacJ), if tbe atTurance be mabe acco~bing 
to tbi$ fubfequent ag~eement, tgi$ tli gooD, anD tbe otblte cannot babe anp Wttion 
fo~ tbe firll b~eacb, tbe fame being bifcbnrgcb £1p tbe fubfeguent pttfo~mante, 11, 
tlJe latte~ ag~rement, anb fo it fball be bere in tbi~ p~indpal tafc; but 1Ubere it 
fi§ in a ~are of }Debt, upon all <!Dbltgatioll) tbere ougbt to be rucf) a jDifdJargc, 
a$ map amount unto a full bifcbarge of tbe ~ttion it ftlf, o~ elfe it fJ)all uot be 
goob) but 111bere it i~ not in ;Debt, a~ ill tb~ p~indpal €afe, t~ere a goob anb 
ftUlicient bifcbarge tUap be of tbe ~ttttln, flp fucb agteement a$l~ bere fet fo~tb 
in tbts) ~afc, tbe ~a:ion being ~nlp fo~ t~ te~ober bamage~ f~~ t~e b~eacb of a p~o~ 
mife. F!emming chiefJuf1:ice,:l(f ll1 tbt~ mmnpaI. cafe. tbe J)la~ntlff' Dab not arrep~ 
rb of tJ)ip fcoffment) lip t~e fubfegucJtt ag~eemcnt tn full Dtfcbarge of aU, of tbe 
~ction accrueb unto bim, anb of t~e bamagc~ fo~ tbe bJeacb of ptomifc, tbe fame 
Dab nor tbcn bren bifcJ)argeb tp tbe role anb liare acceptance of tbe feoffment :J 

after tOe lt~eacb, but tbig aw?ptancc, a~ it i~ in tbi~ ([afc, f{Jall not oulp be a 
qualification of tbe bamagc$, but a~ 'be cafe btu ip,tbefamt fubftguent acccp" 
trut!e-Gf-ttJe feoffmcnt,i~ a goob gtfcbarge of tbe bmnageg. Croke }ufiice, flptbictf 
acceptance of tbe feoffment, Op tbc ~laint. from tbe JDefenbant, tbe ~ct!on fo~ 
tJ)e r£coberp of DamagcS) ill ceadp bifc{)argeb. WiIliamsJuftice, rob ere a p~omire 
is) mabt to ~ual1attb anb lW~fe, tbe ~u~bal~b alone map berp well ~irtbargt tfje 
fame, anti tlJat bp 1tlo~b, a~ It batb been ab1ubgrb. Fenner Juf1:ice, tbtn atcepranet Judgment by 

.' of tbe feoffment bp tbe ~Iaintiff i~ a dear llifcbarge of tbe tJamagr~, anb fo the Court for 
bp tbe lliulc of .tbe cn:Ourt 9jubglllt!lt 1tla~giben fo~ tge jDtfenbant, tflat tlJi~ the Defendant, 
tltceptance of tbe feoffment flJaU operate anb mute o~ a full anb plenarp rari$':< qz,;d qU~I'ens 
faction, ani) bifcbargfof all t{Je ballJll.Tt~ Wbicb 111rtt to babe b£\>n reccuereb, ill ;;Ig;;;Mt pel' 
anb bp tbe faib ~cti~n, anD tbetefu~e t{)e jubgmcnt of tbe qtourt 1tla~ quod • 
querens Nil Cllpiat per Billam . 

Dale Plaintiff, againfi C epping Defundant. 

I J1! an ~ttion upon tbe ~afe fOt a P10mife, tbe ~art tua~ tbi#, tbt roefellbant 
bib ptomife to pap fucb a fum of monp to tbe ~latntitt fOt a €Utt, in (onfi~ . . 

i:Jeration tbat be woulb cure bim of tbe famng~ffcknef~, be p20mifeb to gibe bim Dal~ :l~ntlff 
fo mltrb, anb lapp in fact tbat acco~binglp, be (Jab cureb (Jim, .1nb fOJ tlot papmcnt ;~~~efe~:nt 
of tbe monp, accottlh~g .to fJi~ p~omife tfle i9~aintiff btouggt. bh~ Wa:ion. ~be An action upon 
ID.efe~lbattt plcab~ tbl~ Ul ;.l5ar, tbat at tbe tune of tb~ p~omtrc matte, be tua~ the c~[efor ~ 
ltlttf)tn a!tJt). anb, ~o btma~ltl~ ,ubgmel1t of tbe Qtourt, b.lbetber ~be It)faintitf promIfe agamft 
ffJaU babe tbl~ ~ttton tlgamll blm. Williams Jt,litice) dead, tbe ~ttton weH herb' a~ Infant t~ 
agail~ff tbe .E)cfenbant, £tnb .tbi~ nOlt~age ~p bim aUebgeb at tbe time of tbt~ll~in~o~i~:; 
p~oltllre matte, t~."ot. matertal, fo~ tbat tb~ f{JaII Ire tf$ell a~ il contrail:, anti. the fallingfick~ 
tbat to It c fo~ a t~!l~g 1n tbi nature of !lettffitll tl;l be bone . ft'l~ {Jim, ani) tbt r a tne n~fs, tl~i$ lhall 
a~ JlccetTarp ~$ It tt bab bren ". p~Otlll~e bV btm' maDe fOt bi.t! ~e~t, jO~ink, o~ bmd hIm. 
2npparcJ,a~lb.tn aU fucb caf~~ bt$ p~omlre t~ aOObdJllbfbali ~tnb btm} altbougb 
~e 111e.r~·1tlttbll1 age ,It tbetlmeof~l$ ptomlfe lJp btlll-ma~~to~fucb neceifarifq, 
anb bl~ n~na«~ not at aU matertal, anb fo' in tbi~ carlt; bere bis p~(ltnirc llJaU 
tl~ 1tJe~I [nub btm,. a~ in tbe otber cafe~, tbe r1'af'011 of tbe iLatu being tb~ fame, 
anb tOl~ Qiure fletn~ .of a~ g~cat ncctffi~p fo~ bim, a~ anp of tbc otber, anti 1'0 tbe 
~ourr dear of Optltton tbat tbe ~ctlon tua~ tueU b~ougb.t JiJp tbe, lPlain,: 
tdt, ~ut tbcp tuouIb ~ot obcrrule tbefume, but left it to·tDe }eIaintiff to be: . 
mnr lJl ~a~ un.to tbt~ plea of tbc }Defl'l1bant. Willia~s Jufiice, tbete j~ llQ. The·opinionof 
~(Jlt ~arc In' tf)t~, tbc ~llUtt bcdtlret1 tbci'r ®pilli'Ol1_.,' tbllt· tbc ~lta in tIle CO~lrt. for 

Zar of $ roc~cn~ant tua~ not goob~ but no jubgtntpt .1tlail gibrJl in tDi_ ~~~~bl~tl!:~
tnfc fo] tbt ~f"atntlff, bemurc tbcrc 1tJa~ 110 brmutter It!! btm to tbe ~ta, tbt men/ g . 

pattie~ 



renllin. Trin. 8 Jac. Smale, and CokainesCafe. Pare 1. 
partie~ percetbing tbc opinion of tbt trourt, tbe fame tua~ ~~lbeb {letwren tbem 
tp ag~eemeJlt. 

'Smale Plaintiff, againil Hammen Defc=ndanr. 

Sm~le Plaintiff IJ!} an ~ction upon tbl? <traCe fo~ tlanberou~ 1tto~b.d fpoken bp tbe .IDefenbant of 
agal~fr t~m- tbe t\!>Iaintiff, tbe tuo~b~ were tbefe, ~bou wert .fo~ flDotn, antl:Jf can p~obt 
~~naa~o:n u'p ttJtr f02~o~n tuben 9[ lDill, upon not guiltppleabeb, a ~ertlict fo~ tbe ~laintitt, 
on the Cafe an~ tlamage~ mobeb in atrd, of jntlgment, tbat tbe 1tlo~bS are nofactiona6Ie. 
for words. Williams Juitice, tbi~ fiule i~ to be ollferbeb, a~ toucbing tuotb~ Wbici) are ~tti~ , 

onable, tbati~ to fap, Wbere tbe lDo~b~ Cpoken bo tenb to tbe infamp, bifcrebit, 
Judgment Ot birg~ace of tbepartp, t!Jere.tbe ~O~b~.ttJ~U be actionable, anb tbis lliuleltJa~ 
given for the affirmdl bp tbe ,~ourt; anb m t~l~ . ptlnc1pal <trafe tbe ltloab$ are actionable, 
Plaintiff. anti jubgment glben fo~ tb~ Wlamttff, per curiam. 

An aCtion upon the Cafe {or Words. 

An attion upon I~ an ~ttion upon tbe cafe b~ougbt fo~ tlanberou~ 1tJo~b~ Cpolten bp tbe IDeftn$" 
the cafe for bant of tbe l\!>Iaintiff, UpOll not guiltupleabeb, a ~erbitt tna~ (9unb fo~ tbe 
wQrds, Thou ~Iaintiff, ratl)e lDo~bs were tbeCr, fporten oftbe ~Iaintiff', anti to bimfelf+ rqr(Jou 
wert in ~he 1tJert in tge ®oal to~ robbing of fncb a one in tbe bigfj·tuap. <j[t was mobeb ill 
~oal [o~ rob· arreft of 9lubglllent tbat tbefe lDo~tI$ are not a£tionabIe. Williams J ufiice, tbefe 
t~~ghi;~'W~;~e tuo~b~ are rcanb.alou~, 'anb fo dea~lp actionable, Yelverton J ufiice, e contra, tbat 

tbep are hot actlonal1le, anti to tbt~ purpofe tl)cre 1tJa~ tbi~ cafe in tbe C. B. in 
an ~ction upon fbe <traCe fo~ tuo~b~, tbe 1nll~ba lDer.c, raIbou lUere arraigneb fo~ . 
fel~np, fo~ lleaUng of a ,o~fe, (anb bP. ~erbict, be l.Ua~ acqultteb) it lDas tbete 
abJubgeb tbat t~efe tuo~b~ mcre not acttonable. Williams JUfiice~ tbere hla~ tbi~ 

• €aCe in tbi~<trourt fo~ mo~b~, being ~boi lDert in tbe <eoaI fo~ llealing of a 
~an, ~ it lDa~ abjnbgeb btre i~ tb1$ €onrt, ~ba~ tbe ~c~ion well lap, fo~ tbefe 
ltto~b~. CrokeJufl:ice ag~e.tb ~erelll. F~nner Julhce, 1f on~ Caub of anotber, tbolt art 
~ berp a ~blef a~ anp t~.m WarwIck Goal~ non~ be~ng tbrn tbere in p~ifonJ 
tbefe Wo,b$ are not acttonal1le J but otbertutfe 1t bab been ~ if a felon 
~ab been. tg~re ill p~ifon 'at tbat till~e, a~b Co. batb. it.llren bere r!l[eb. .$ote, tbat 
1n tbe p~tnctpal QCafe, tbe <trourt btffcrtng In optmon, gabe btrection~ to babe 
a fearrb mabe fo~ p~efibent~ in tbi~ €aCr. . 

An Action upon the Cafe for Words. 

ACtion upon 1.$ au ~(tion upon tbe €afe fo~ Wo~b$, fo~ ~amng of tbe )JDlaintiff it ~eggar~ 
the cafe for Ip ~ent~emall-? anb a ~ankr~pt,. anb Calb be ufeb tbe ~rabe of a ~~afier, 
words, being a anb batb gatneb bt~tuealtb IlV tbl~ meatH~.~ulcb bp tbe<troutt,tbattbefeh1o~b$ 
beggarly Gent- are CcanbaJou~, anb tueU ~cttonablc, anti tbt~ 1Jiule wa$ obferbetl ltp tf)e <;!Court 
~~~~~d ta t~at tubere Olle i~ caUeb a m?ankrltpt, if be were of n~ i~)atlc., Ile coulb not tbe~ 
fpoke of a be a ~anftrupt, anti tgen bp .conf~quence~ t~cb 1tJ.o~b$ Cpoken of bim, o~ to fJim, 
Grafier. are not ~ctionable; but btrt m tbt~ cafe 1t l~ fatb tbat be bib uCe tbt ~rabe of 
J~dgment buping anb felling ali a ~~afier, anb tberefo~e tbe lDo~b.l1 are ~ctionabJe, tlnb 
~:~~~i~r the tbe ~ction bp rbe l&laintiff well b~O~Il~t, anb t~crefo~e bp tbe lliu!e of tf)e <trourt, 
Cokain Plain. 'Ubllment 1tJa~ gtben fo~ t~~ l&Jamttff, anil M1Ch. 8 J ac. B.R. tbe bke 9[ubgment 
againft Good- gtben bp tbe ~oUtt fo~ tbe Itk.ltuOtb~. 
lage Defendant . ," 

~ne~~ ~~~~~~ C o/zain Plaintiff, againfl: Goodlage Defendant. 
prentices Bond .' 

entred. Par. 8. I~ alf~Ltion of :I'lfit UpOll an C@bligation, upon an 2tipp~entirt~ ~Onb, tbe 
Jac. B.R. Rot. €afe 1tJtl~ tbb1,Goodlage bib flinb ~i~ ~on ad an ~pp~entice witb Cokain,anlJ 
;~: :..17. ,9t. IUb ellter into a ~onb" tOllbitioneb tbat bi~ ~on fboulb make anb renber ta 

Cokain 



Part I. TerJJlin. Micb. 8 Jac. Bakers Cafe. 
Cokain Oi~ ~arter ~ goob an~ turt tl'Cccunt de omnibuJ .tioms, ~J1O,,!etis & merce12a~jis, 
lllitbout tOe llllbe3thng,0~ matttng anp atuap, (J ttJot lfbe i:lliluube3ei anp tOtng I Ro. 2,212, 

upon bue p~oof mabt of tbi~, be 1l.1oulb pop tbe fame t~ f)tm 1l.1itOin tbt!r 261. 

montO~ after bemanb, upon g,"e'p~Qof mobe tbercof; uvon tbl~ ~onb t~e l&Iain~ ~ Bu!. 5)· 
tiff' bt01:ltlbt bi~ ~ttion, tOe .ro~fenbant pl,eabeil., tbat. blp }5)~enucc .~ab im(te3d~ ~~o~~~)~ 83 
eb notbmg,. anb. tbat no p:~oof \l1a~ mabe agatnll btlU, fOJ anp tb~ng, .no~ aup. 2. Cr. 381. 
notice to bun gt\.lt'n of tbtj1, no~ anp bemanb, mabe. ~be ~oubt In tbl~ q!afe 
tuap, toucbing tbe manner ef tbep~oof, anti mbat p~oof tbt~ fiJouIb be. Flem-
ming chiefJuftice, bcfO~t tbe papment bere to be mabe, tbere oug~t to .p~ccecb an 
accompt, anb upon tbi~ actompt, ~rrerage~ to be founb, anb In tbt,5 accompt 
tbe p"oof oug!)t to be malle, anb be cannot be fountl to be in :;ntrtragc" but bp 
p~oo{ mabe, anb 1l.1bere tbere ilt a certain time limtteb fo~ papment of tb~ mo~p 
after p~oof mabe~ tbere tbe p;oof ol:'gf)t to P€~~eeb tbe papm~tlt, fo ~ere 1Il tb~~ 
IPincipal €:afe 'be ougbt to make bt~ p~oof Ilffo~l', anb to gd.1e nonce of tbt$' 
to tbe IDcfenbant, befo~e bi~ ~rt;ion b~ougbt, tbe.1tlbicb be oug~t ~Ot bere to babe Judgment 

b~Ollgbt befo~e. tbe tb~ee mOlltf)lt enllt~, _ atco~b1t1g.to t.be COJ1bl!l~ll of tfJ~ ~onb, Cl!!9d que
anb fo tfJe 2Ilctlon not 1t1eUlt~ougbt, beIng befo~e bt~ tUllt. WlllJatns Juibce, £lnb rens Nil capi
tfJe wbole <[ourt ag~ceb in tbt~ deadp, & quod querens ni~ capiat per BiUam, at per Billam. 

Bak...er Plaintiff, againfl Jacob Defendant. 

I~ an ~Iion upon tbe €afe ro~ a p~omire of fo~bl'aralltl', tbe €afe 1tla~ tbi.t1, An aEtion up
~e .IDefeubant in conuberatioJt tbat tbe J!)laintiff ltJoulb fo~be~r bim, pro on the Cafe 

attquo par'Vo tempore, videlicet, for a fortnight, , O~ ttJere about~, fJe bib affume for a promife 

ani) p~omife tbcn to paV bim, anb fOt notpftf(J~1llancc of bi~ p~omire, tbe ~ltlilJ:: groun~~d on. 
tiff b~ougbt big ~ction, anb llJebJ~jnbi~1Xdaration,tbat bebab fo~flo~n~im ~nC~~}o;~:l. 
two pcarp>, mtb pet l}e batb not pai~ tJjm:,:Npon Non affumpfit plet;lbeb, a ill:crbiat anee, Pro al~: 
wag giben fo~ tbe t~latntiff~ ]t tua~ mobebJot tbe i)cfenbant in arren of jll\1g: quo parvo 

mcnt., tbat tbejDcclaration ip not goOb,.lltcaufe tbere ip no aool) con(ttJeration tempore . 
faib itt tbe. fame, to maintaiJl $ 2nlti~n,· tbe confiDeratjtlu I~ib, .being, tbat in ~~:. ,;ortllIghc 
confiberatton tbat be woulb fo?btat bun) pro pW('Vo te,!,pr.e, tbl$ ttme of tbe fo~~ 2 Cr 2:~ ~9 
beQtatlCt being tf)t confibcration, anti g~ounb of tile ~lti$l\, i~ aItagetber Ull:: 50 ,,"68/. 7, 
certoin, anti fo boib, at1b no {(oob (onftberatiQlt; in confii:lcration tf)at be 1l1oulb 3 Cr. 2.41' 

fo~bcat bim, pro aliquo par'Vo tempore, tbbt batbbeenabjubgcb to be no gqotJ COlt~ 2 ~o. il$ 3 4· 

.fibcration in 9La\tl fo~ to g~oul1b on a~tion upon. Yellerton Jufiice, tbe Videlicet 2 S~d, -4-$, 3 R, 

fjerebntb Wen erpIaincb tbe matter, pro aliquo parvo tempore, Videlicet, o~ Anglke, ~e' ~:~:~ 
fo~ fome fmall time, tgat i~ to fap, fo~ a fo~tnigbt ; if be ball fa ii), f,Q~cat a in righ/h~~h 
.tubiIe., al1b name~ one bap, tbt~ bab bren goob, berc it appcar~, tDat be bab well expiain
fothotn bim two pear" per (atium, of ttuo 1l.1erk~, 6- duorum annorum. Flemming ea the matter 
chiefJ uflice, fo~{tear a Uttfe time; tf)at i~ to fap, a fo~tlligI)t, anb tbe l&Iaintiff' andfi~ade.the 
iap~ tl}e tturn of bill ~are, t(Jat be batb fo~bo~n bitn tbis time, anti mo~e (tbat ~~nble ~~~~~ 
i~ to fap, thlo pear~) tbia i~ Cuffident, .anb a, goab confibcration anb tertain Co. 91, 92..' 

rnoltltl). Y elv~rton JutHce, if it (Jab been in confiberatioll, tbat pou bJtnfo~b~ar Hob. 216". 18. 

me a fmalt time, an!)] 1t1iiI pap pou, anb tbe l&taintiff' fiJ~ttlp in lJi~ lDedara~ 
tion, tfJat be bab fo~bl1tn (Jim a fottnigbt, tbt~ bab not been goob deadp, be~ 
tAufc tbat no certain confibe.ration .i~ berelaib,fo~ tbe incertailltp of tbe titne of 
fotyjearancc, c:t11~ tbe rame beIng mttbGut anp 1Uo;l'I~ oferplanation; but ~f jt 
flab been, n~ It t~ bert' 1tlitb a Videlicet, fo~ fuel) a time renain, tbi" bab been 
goob dcadp: ano~er e,;ception 11laa takelll1ecaufe tbc :lIJ.ttion' malt b~ougbt a:: 
gainft an \!CJ:cmtot, mib it i# not aberttb in rue .IDeclaration tbat be bAtb ~f" S'd 6 
fetp, an~ tlierefo~r fo~ .tbip omi!fion, tbe .IDetlaration i~ not goott. ~be w'(JoJe I. 3 9· 

'trourt btftdlotlleb ~f t~t~ erceptton, fo~ tl)at, a~ tbe (tOllet all&ecb it i, not re:: 
quifitc fo& tbe J)lmnttf£ to fi)e1tl tbi' i~ ~i~ lDedaration, fo~ tbat tbi~ ougbt JUdgment 

not to be aberrrb ~p bun, anb fo tlJe oputlon of tbt mbole~oure dcarIp IDa~, f?r the Plain
t~ot tbe lDccIaratlon bJa~ goo.b, anb tUe confiilcration llleU, anb certainlp lattl, tlffby the 
anb {tp tbe rule of tbc ~ourtJ Jllbgmtnt map gillen fo~ tbe ~laintHf. . Court, 

® Eyliff 
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EyliffPlaintiff againilChopley Defendant. 

I~ TrefpaCs &: I' ~ an ~ttion of ~refpar~ anb ~jettlt1ent; tqt Cafe ltla_ t{fht, a <[opibolbe-t 
eJ;a:el~~ C~fe bebifetb j)i~ ClCopibolb I.anb t9 J. anb R. bi~ tWo ~on~, anD 10 tbe 'eir~ of 
~ ~opf~~I~e/ tbeir two ~obie~ begotten, anb milI~; tbat cacb of tbem mall enter at tbeir 
to his two Sons. reberal age~ of tmentp one pear$, anb tuat bi~ etecuto~~ {{JaU take tue p~ofit~ 
2. Cr. 2f9· oftbe I.anb, until tbep come to tbeir feberal alle~ of twentp ont pear~,J. come~ 
Yel. 183. to bht full age, enter~ anb feal~ art ~jectment ~eafe. ~be queftion mas, wb~ 
I BrownJ. 147· tber tbe ~t£cutO~$ {ball bolb tbe !!anbuntil R. alro come~ to bi~ full age, anll 

mbat ~nate tbi~ {ball be in tbcm. ~t wa~ urgeb tbat tbep were not to enter, 
until tbep bab reberaUp attaineb to tbeir feberal agt~ of '2. I pears. Williams 
Juftice, Firil:, tbi$ t~ cleadp a joint <!l!llate in tbem, anb pou cannot maIte tbhf to 
Ie reberai, fo~ tbi~ {bonlb be repugnant to tbe i&~emirc~; tbep babe bere a jopnt 
ellate fo~ tbeir 9!ibe~, anb feberal inberitancep; anb it map Ite, tbe lWiU cannot 
fte perfo~meb befo~e tbe full age of botb of tbnn. Yelverton Jultice, if nat1b~ l1e 
giben unto tltJo, p~obitieb tbat one of tbern tball not take anp of tbt p~ofit_, tbbt 
ill a boib ~~obiro, anb repugnant. Flemming chief Juftice, mf}arrtJal tbc Itcght~ 
nirig of tbe Will, mitb tbe latter part of it, a~ tbe bebtfe to bis two ~on~, anb 
1t1ilI$, tbat biP ~~ecuto~~ {ball take tbe p~ofit~ of tbe 1!anb, until tbcp fiJall ac.: 
complifb tbdr feberal agt~ of thlentp one pcar~, anb tf)at aftcrwarb~ tbep 
{{Jail lJabe tbe ;[anb jopntlp, anb to tbe 'eir~ of tbeir tWo ~obie~, tbi~ i~ a 
dtar anb "plain €afe, tbat botb of tbem ouglJt to be of full age, iJefoJe tDtp 
ougbt to babe tbe 9!anb. Fenner Jufiice, if a man gibe~ 1!anb unto one, in tbe 
I1tginninll of bi~ l1!}!U,. anb in tbe lat.tet part of tbe fame mill, be gibe~ tbe 
Kanb to anotlJer, tbt~ t$ a gooh hebtfe to tbe la1l man. Williams Jufiice benieb 
tfJbr, but it flJalllte altogetber boih, fo~ tbe u~tertaintp Wbicb of tbem W a~ to 
Dabe it. Flemming chief Jufi:ice, pOll cannot bert tn tbi~ €afe, bp anp intrnbment 
btfirop tbe btbife rna be to tbe ~ecuto~~, anb tbe ~on~ are not to babe tbe 11 anb 
to tfJem btbiftb, until tbtir feberal age~ of '2. I pear~, anb tbi~ i~ a plain Qtafe. 
Williams Juftice, tf)t ~on~ bert bp tbi~ win, babe tbe ~anb in :Jopnturc, anb 
tbere i~ no lDap fo~ to frutltate, anb bellrop tbe bebife malle to tbe <!frecuto~." 
flut tbep Itp tlJi~ mill, are to bolb .tbe n~nb until tbe full age of '2. J pear~ of 
1I0tIJ tbe ~on~, Yelverton Juil:ice, tlJt~ WtU maUve con1lrueb diJIributive pojito, 
tbat ont ~f tbcm be two pear~ olb, anb tbt otber ten. Fenner JuO:ice, tbep arc 
~opnttnant$ aill. Crote Jufi:ice, tbep are a~ billimt pcrfo"~, wben tbep mall 
tome to tbdt febrral age~, tbtp ttJaU tbenbabe t~ig nanll, anb tbi~ i~tDc true 
mtaningof tbe mill. Williams Juftice, tbl'rr t~ fome repugnancp in tbi~ Will., 
tbe bebifei$ to bis two A\ona, anb t~ the ~eir~ of tbeir f1obil'~, anb tbat bi~ 
4frecuto~$ (f)all take tbe jl~ofit~, unnl tbep come to rDeir felleral agr~ of 2. I 

pearJt, tbep are Itot to ~abt tb~ fame till tbep tome to tbcir feberal agl'~ of 2.1 

pear_. Yelverton Jufticc) tf €Optbolb lanb botb befcenb unto one, be map weU 
make a leafe I1l'fo~e allmittance, aub tbl.' poifeffion of a ~etmo~ fo~ p'l'ar~, "i~ 
tIJt pofTeffion of blm in tbe tliemaiubct, anb be in tbe !1iemainiler" map make a 
lleafe flefo~t ~i.d atnnittance" an~ t~e abmitt~nce of bi~ ~crmo~ fllaU be grob 
tnougb to tbt~ purporefo~ bun tn tbe rrmrunber. Fel1ner JuO:ice, og~('cb Witb 
lJim in tbi~, anb tbat tbere map be a pofj'ejJio fratris of a QCoppbolb ~ftatl' upon 

Coke :4' b',f~ a bifcent befo~e abmitt~ce, a~ appear~, Coke 4· pa. fo. 2. 3. 6. in Clarke anb Pen
~~d 6P~~nife~r nifethers Cafe, anti a ~opi~bcr map babe an ~ct~on of ~r~rpnf~~ anll m~\1 
thers Cafe. take tbe p~ofitti of tbe ~oplbolb 9!anb~ upon a btfccnt to t)tm beto~c abtiltt~ 

taUl~e, tbe ~outt ag~edl in tbi~, anb tbat in tbil1 p)incipal QCafe, tbe two 
~on~ of tbe ~opibolbl'r cannot babe tbe ll~ofl't$ of tbc 1[t1l1il~ to tJ)l'll1 bebif", 

Judgment by 
the Court a
gainft tpe 
Plaiotiff. 

eta, until t{lep bo bot~ of tbem come to t~etr age~ of 2: I. pear~, but tbe Q.fre-: 
ecuto~~ are bp tbe _til to babe tJ)e fame tn tbe mean tunc, to perfo)m tbe !Will, 
anb fo tbe opinion ani) Jjubgmellt of tbe ~ourt wa~ againll t~e ;;J!efTre Qf tbe 
fir1l ~on, coming to bt~ full' age. 

Wef1:ly 
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Weftley Plaintiff, againft Brown Defendant~ 

I~ an attio!' of }'Debt, rm:be ~are tuas tb~~, A.was ~a.iI fo~ Bro~n, in .iDe~t, WelHy Plaint. 
at tbe A'utt ofWeftley, tbc monp not palb, A. tbe ~atll~ taken tn.~tecutlon againft Brown 

to~ tOe lOeb!, tbe i9~incipaI, Broyrn obrcure~ bimfdf: upon a motIon fo~ rbe and a Bail. 
~ail, ~p tIle tlule of tbe ~ourt, It tua~ o~be~eb tbat tpe ~a~£f)aI.a man ttloulb Bail difchar~ 
take Brown tbe p~incipal ~ebto~, (be abfenttng of bllUfeIf tJt Srratford fo~ A. ged, ~he:e . 

tIle ~a~l, htbo tuo~ ltefo~e t~k~n in ~;rccutioJt, anti tIJe Sllf)arq,!ll'~ man atto~b, ~~::k~~c~~al 
inglp tub take Brown tbe i9~tnclpal,) .bu~ be ralb, tJ)at tbe ;@Jatntl~, farn.t tIme execution. 
1J0ur~ befo~e, tua~ l.l.1itlJ Brown tbe p~tnC1pallDebto~1 anb tlti) tbcn gIbe btm ltl.l'JI 
tice of tbe mule of tOe €'ourt, anil bib tl)cn abbife ~im to abrent b.imfdf, anb 
tltat if be l.l.1oulbfo bo, tbe monp (boulb Ill' tben Iebteb upon tbe ~a~l, tulJo ~t1~ 
taken, anb in e;recution fo~ tbe fame, but pet tbe mt}arfbal'~ man bib take bun', The Plaint. b. 
anti after1t1arb~ tlJe l~Jatntiff bib 1tl~ite to tbe ml?arij}al'~ man fo~ to let tb~Fraaice with J 

Caiil Brown tbe JjJefcnbant anb tbc p&incipal, ire ad Largum, anb tbat be 1110ulb fe:< the principal 
tUre lJim, anil cbarge tlJe ~aiI tuitb tbe lOellt, aU tbt~ wag aberreb, anil mabe w~ul~:c~arge 
goob ltp @atf) til tbe €ourt. Williams Juftice, t~i~ execution againfi tbe ~ail7 ~e~ thal~a!ld 
tuben be batb taken tlJe .IDefenilant tbe p~incipaI .IDebtob tbi~ notu i$ no furb e;r~ ~paI. e nn4 
eeudon agatnft tbe ~aiJ, a~ ffJaU anp wap~ burt Ij1m, but be hi to be ilir~ 
t{Jargeb, anb bp tbe bl{JoIe c!rourt deartp, tIle }i)Iaintiff can nabe no nmcbp a~ 
gainil tlJt ;.lOail, .wben be batb once taken tbe p~htcipal in erccurion, but rbe 
~aiI ougbt to be bifclJargeb; anti in tbi~ p~indpal '¢afe tf)ere appear~ to be a: 
p~rutice bettueen tile i&laintiff anb tbe p~incipal jDebto~, to cbarge rbe ~ail tuitb 
tJJe lOcbt, anb to free anb bifcbarge tbe ~~indpaI, anti tlJi~ upon eraminattol1 The Bail dif.. 
appearing fullp to tbe cttontt, 11p ~atb tberffo~e bp tbe Stde ~f the €ourt~ tile charged by 
!l5aiI 1Ua~ bifcbargeb, anb tbe ~ttncipal to remain in ~.tecutton. fo~rati~fiUti: the Court. 

on of tDe .IDeOr. . . 

Lutber Plaintiff, againl1 Sanders Defendant. 

T'~ ~afe \i1!l~ tbi~, 3i.1t afcire facias ad auJiend~m errores,b~ougDt bptbe ~Iain~ A [cire facias 
tiff a~ ,ett, a· JI)munutlon tua$ pleabeb, anti aft£rttJatb~ aberreb bp wap ad audiendum 

ot-l&lea, tbat tf)e fatber of tbe partpttlil~ tben in life, ani) libing at York; it tuo~ Er~ores entred 

mobe)), tfJat tl)i~ matter tua~ not to be pleabri:J after JDiminution. ~be tobole ~a~hR& Jac. 6 
crourt dear of opinion, tlJar tbi~ map at anp time be pleabcil, anb tDat tbi~ . . ot. 53 • 

i_ a goob J;>It a, anll tbe life map berp well be a\terrell to be in anp place, tub ere 
De 1nilI, anb bp tbe mule of tbe <!Court,an inbiiferl'nt QCountp \naa nameb fat tbe A PI . 
~riaI of tbi~; anb in jDo1tle~, o~ appeal, tbe life ot~ t~e ~u~flanil, o~ of tf)e partp Dim~:u~:~r 
kiUdnnapl.l.1eU be aberreb ttl anp place, 11p tbe OptniOn of tbe tobole €ourt, alledgecl. 

Stone Plaintiff, againfi Blifs Defendant. 

I~ an ~ltio.n of !Debt upon a ~~I1~. tqrI;£ ~ontiition.hta~ tbi~, ~bat if tbe .IDe: Debt upon all 

fenb~nt bl~ pap unto tbe W>lamttif aU fucb llegaCle~, anb ~tftS, tbe tnl)irfj Obligation • 
befJab glben 'f)tm, anb tuben lJe ffJoulb come to bi~ full age, tDat tbcn tbe @fJh, entred. Trio. 

llatio~ .. tboulb be bait •. 31n all ~ction o~ .IDe~t b~ougbt againff tbe lDefenb~nt up~ ~!::CI :;2~' 
on tf}iJl' ~onll, be pIcab~ to tbe fame tn tbt~ manner, rm:bat be batb patb omnia A general 
~alia Jega!a qualia. at! tale tempus genera lip, anb 11litbout ij)etuing in partiiular anb plea of full 
tn tertatn tbe ttme hlben, nat pet tubat t~e 1!egacie~ tuere, aU wDicb ougbt performance 
to!la~e been q,l'Web certainIp, anb tlJcrcfo~ tbe plea i~ not gpob, but boib.fo~ v~ia f0r ihcer

tbt# lllcertatntp. \iVilliams J uftice, be ougbt to babe ftJetueb tbi~ in certain ~mtr for ~ot 
in fJi~ ~Iea, rubat ~e bab paitl, anb alfo tbe time of papment ~Oen tbi~ w:;~:Tdwno~t 
lta~ , anb aIro tOe tll)1e .1tlben f)~ tame to bi~ full age, anb tbt~ llugbt the time wht;rJ., 
to f}tlbe Oecn f{Jct1leb ·bp ~lln, fpectallp in bi~ 191eo, acco~bi"g to tbe COne per "uiarn, 

t$ 2 tlttiO" 

t· 



44 Termin. Mich. 8 Jac. Gable,and Smiths Cafe. Part 1. 
bitton of tlJe ~bitgation, anb wben tbt~ 1Ua~ fo patb bp bim, anti tbi~ Wa~ 
tbl? dear (!])pinion of tbe ltlbole €ourt. , 

Gable Plaintiff againft Mo/s Defendant . 

. A Writ of Er-1-a W~it or ~rrOt fOt to reberfe a :l1ubgm~nt giben in tbe C. B. in all attiott 
ro~" to reverfe, upon tbe €afe fo~ a P6omife, ttlbert tbc cafe 1tlt!~, tb~~, tbe .IDefcllbant tOere bib 
~~~l~l~~nitn I~r}l~omtfe to pap fucb ~'ft~m of mn~p unto tbe ll!>Iatntttf lUben Ife fiJoutb. return 
aCtion upon the from London, tbe ~lallltlff ~bere tnil ff}e~, tbat lje, m,me from London, ,anti t~e 
Cafe for a pro. lltOnp 1tta~ not patti untobtm, upon ~bt5J tlJe ~Iamttff tbcre l1tougbt bl~ ~ttt~ 
mife entred on upon tbe ([afe fOJ b&cacb ofi&tomtfc, anil upon Non Affurnpfit pleabdr, a ~er~ 
Trin. 6 Jae.. bitt tua~ fount! fo~ tbe. ~laintiff, anta Jiubgmcnt f~~ btm !libw, t(J reberfe 1tlbtcb 
B. R. Rot. 19 I. 9!ungment a lW~it of ~rro~ lUil~ btougbt. ~be ~rro~ affignell l11a~, tbat tbe 
Wheren:tice jDedaration tua~ not goob: Firfl" buaufe tbere wa$ no fpedal requeff of patr~ 
is to given ment lati) in tbe lDedarattoll a~ tt ougbt to babe been. Stcondly, betaufe tOrte 

2 1tHl~ no notice laita to be giben to t~e .IDefrnbant in tbe ~ttion of tbe ~Iaintitf~ 
Where ntDt. return from London, wben tbe fatnt' hhl£$, t{jat being tbc time of papmrnt, ltlbfcb 

tf}e lDe,fenilant (Gulb not ftnow , of ,lUit{)out notice to bim giben of t~e fame. 
Williams Juftice,/"in tbi~ <!tafe nottce ougJ)t to babe becn giben bp tue }plaintiff in 
t~e ~ttion, of tbe time tuben be rcturneb from London, fo~-tbe lDefrnbant t{Jfte 
COUHlllot, neit{Jer. ougbt be to tafte notice tbereof btmfeJf ttlitbout particular 

Note the dil'fer- notice to bim giben of tbc fame. Yelverton Juftice, notice in tbi~ QCafe ougbt to 
enc: where the be giben of bt~ return from London to tile jDefenbant, 1tlbo bp. bt~ tnomife 1tla~ , 
~!~s ~o ~ee tben to pap bim tbe monp, anb beretn tbe l1~ffercnce will be tbi~, 1tl~en ,tt ren~ 
party ~o ~hom upon a matt~r to be bonelletttleen ~bepartte~ tbemreIbe~, tbere notice t~ to be 
the payment i. giben of tbi~ unto tbe pa~tp, tubo l~ to l!lake tfJt papment, tllIon an ~ct to be 
to be made, ilone Ill' tbe otber t.o mbom tbe papment l~ to be maile, otberltnfc, lUberl' it i~ 
and where by a to be bone 111' h ~tran~er? fo~ tbere be batb arrutne~ upon J).mfdf, to take noticr, 
~~:n~~~~ a~;o anh fo tber~ at ~l~ petti, be ou~bt f~ to bo, anil fo tt batD been fo~mcdp ailiubg~ 
noti!. g ttl upon tbt~ blff"erence, anti fo 111 tbl~ €afc, t,be ~lt to be ilone Defo~e papment 

of tbe monp, being to be bone bp tIle partp btmfdf, to tnbom tbe monp i~ ltp 
p~omifl.~ to be patil, be i~ bimfdf to gibe notice of t~e time of tJ)e pcrfotmilnce 
of tbi~ ~tt Ill' bim, to t!J£ partp tIlat i~ to pap tbe monp, ltefo~e be i~ to pap tbe. 
fame, anil tlJere being no notice of tbi~ Iaib in tbe jDedaratioll, a~ tbe -fame' 
ougDt to babe bern, fo~ tbi~ caure tlJe .IDedaration i~ not {lOOb, anb tbi~ j~il 
gootl ~rrot, ani) fo confequ£utIp tbe ]JUDgment fo~ tllig €aufe i~ (!trronl'olt~, 
anb to be reberfeil. Tota Curia dear of opinion, tbat tbi~ i~ a goob ~rr01, fo~ 
tf)at notice ougbt to babe been gibell of tlJe time of bis return from London: "anll 

" tbi!t ougbtto babe been laib in tIle jDedaration, t:'nb fo fOttbt~l!)mimon, tbe.IDt~ 
!~~~r%~n;er daratiolt i~ not goob, anil tbe 9fuilgmrnt fo~ tbl~ <€aufe QErroneou~, anb fO~ 
Curiam. tbi~ ~rro~ t~e 91ubgmcnt hla~ nberfeb bp tbe :tiule of t~e tu~oIc ~ourt. 

Smith Plaintiff, againfl Jones Defendant. 

An aaion up- IN an Acti.on upon the Cafe for a pro~life, t~e Cafe ~as this,"~ man bo~b i)cbife umo 
on the Cafe .'*" bi~ ~on feben pom,b, maItc~ bl~ wtU, ani) bl~ [[l~fell.'C,ttcutttr, anil bietb, 
npon a promlfe. anetWaril~ fbe take~ anot{ler il)u~banb. ~o tbat l1p tbl~, all tbc goob~ tame to 
;e~r~ ~4' • t~e banb~ of tbe ,uSban~, tbe lIDire l1ir~, tbe ~u~!1tmb after1tlar~~ m~ftcll 
Owen : 3'3 bt~ p~omlfe, In confideratlOn that he had the goods, beIng mOte tban wtll fatl$fie 
" . . tbe jDebt~, on~ 1!egade~, if t~e ~tain~if'f fieing fbI.' ~Ol1? anb nl"gatre, 1tloulb 

fotbear to fue btlU, fo~ fucb a tune certam, Sln conftileratlon of tbh~, He did af
fume and pr.omife ~o Eay lll1to him the raid feven pound. ~be ~Iaintiff' fl)c1tl~, tbat 
acio~binglp be tub fo~~ear to ~ue blm, ,but pr~ tbe jDefl'nbant lJatb Jl~t patti biln 
tbe feben pounb arco~i:tlng to bt~ p~Ol11trl', to hIS damage, &c. anilfo~ tbl£t caure tbe 
~ctiOtt b~ougbt. The,Def7nd~nt for plea faith, tbar bi~ Wife hta~ ileab befo~e bi# 
p~omire mabc to tbe ~latllttff" anti tbcrtfo~c be ougbt not to be bountl [1p bi~ p~Ov 

. luifr 
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mire 111l1bc to tbe ~Iaintfff, to pap {Jim tbi~ feben pOlIllO. To this Pka the Plain~ 
tiff demurred in L~w. Y elver ton fo~ tbe ~Iaintiff; 9lf a man tak{'~ to 119ife an <!er~ 
ecutOt' aU tb~ .IDc~ts being paii:J, anti be. b~tf) goob~ in biS banl:l.£) to pap jIega~ 
tie~, tb~ Wtfe inc~" to~etber tilt furbtbtng ,uP'lJan.tI n~ap [1e fueb fOt tbere 
gooi.l$, In tbe ~cdertaillcal QJ;ourt fip tbe jIegaterp', fo~ tb£lt feberal1!egaciep. 
~t i~ Oell) t{)a1; tbep map ftc berp \tleU fueb tbere bp tbe 1!egatec6, anb toat tbi~ 
i~ a ufhaI coutre. Flemming chief Juftice benieb tIliP, ro~ tbat tbe nett of ~ilt to 
t{)e Wife, map babe Lettcrs of Adminiftration g~antetl f)im of tbefe goob~, in tbe 
IJanb~ of tbe ~uP'banb. I(lbi~ p~omire bert mabe bp tbe .roefentlant, til pap tbe 
9!egaric, b.la.s matle after tf)e tJeatb of tbe Wife, anti tberefo~e no goob p~omirc, 
ltlanting a gooi) confibcration, fo€ if be be not cbargaIlie witb tbe papment or 
tbi~ bp )law, (a~ be i~ not) be fl)aU not be mabl' liable to pap tbb1, bp rearO" 
ofbb1 p~omtfe matle to pap it, tbi~ bi~ p~omifl' being boH) in naw. Yelverton, 
if tbe lDdtnbnnt be cbar-gable in tbe ~cdel'iallicaI <ttourtrO~ tOefl' gooi.'lP, tben be 
map be well fucb upon tbi~ bi~ p~o.lnife, but if be be not quellionaIt!e tbere fo~ 
tbem,rbrn i~ bt~ p20mife boib in 9!aw, anb be not cbargable tber.eWitb.Flemming 
-chief Ju(tice, ~(f tbe ':ID~fenbant bab been queftioneb fo~ tbert ~oob~ in t~e ~cde;:' 
flalliml ~ourt, tbi~ f}a,1) been a goob plea tberr fo~ bim to babe raib, tbat be 
tuoulb i:leliber tbe ~oob~,to btm ltll)icb bab tbe next anb bell rigbt to babe tbem~ 
anb tbi.s 1noulb babe been a goob ~ar unto tbe ~ctton tbere comntenccb againff 
tim rOt tgefl' .1];Joi);J. The Court clear of opinion, tfjar if tbe ,IDdenbant coulb not 
,be fucb fll€ tbi~ 1!egacp, tbe p~omire fip bim 1l1aile to pap tbe fame, i~ not goob. 
Yelverton, tbe fju,sbanb map tuell be fueb fo~ tbefe ~oob~in tbe ~ptrituai cttourt, 
anb tlJerefo~c f)i~ p~omire to pap tlJi~ i[egacp i~ gootl, anb be mall be cbargable 
tbere\.ttitb. Flemming chief Jufrice, 9jt i~ true, . tbat be map be tbere fueb fo~ tbeft 
~oob~,l1ut it i~ a~ truetbat be batb a goob an~tuer to pleab tbere in ~at,tnmcb Jud ment fi 
i~ tbi~, tbat be i~ rcabp to tcrto~e tbem unto tbe~bmintffrato~, anb tbiP' will the gDefend:~t.· 
De a goob pI~a, in regarb, tbep came unto bim bp bhf ([life. The Court were all <lJ!.od querens 

dear of opinion in tbi~ <are againil tbe }plaintiff, anti tbercfo~e bp tbe mule of N~l capiat pel' 
tbc€otttt, Judgment was given for the Defendant, f00d ~uerenJ Nill capiat per bill~m. BlIlam. 

~ote, tl)at in. care<;>f bayling of a Prifoner, tbe tonllant llill~t ~ftferbable in tbe Note the difd 
OOttng~ ~encl) ut tbt~, tbat ttlbere tbe return of tbe ~bertit t~ to be at a bap ferencewher~ 
to come, at! at octavis Michael. proxim~ fequent. ~nb tf)e ~~ifoncr i~ baiIeb ( be~ the Bail iSto be 
ing flapIanlc) llcfo~e tbe bap of tbe Seturn, tbe ~apltben to be taken trugbtto in a fum of 

be in a fUIll of monp, ant! not to be bObp fo~ bob!'. ~be uafon of tbt~ is, fo~ ~DY>- ~nd f: 
tb~t, berate tbe !1ieturn, be t~ not p~efent in ([~urt+ ~ut .if tbe ~~tfoncr be 7s t~r~t b~d;m« 
balleb after tbe bap of tDe t1ietu~n, anb tuben be t~ p~erent tn Ittouct, tbe ~aiI for body. 
i~ tben to Ite de die in. diem, .anb tn tbi~ cafe tbe ~ail i~ to be taken, bobp fo~ 
ftobp, bccaufe tbe i9&lfoner 1~ i&~erent tn Court, anb tbiP \tJa~ ag~eeb bp t~e 
Qtol'rt, to De tDc conilant SuIe, anb courfe of tbe q);ourt,. Man fetUnbarp bib 
affitlU, t~e conllant £liuIe.of tbe qtourt fo to be. 

1 Jsl{errits 



LJ!kerrits Car.;:, as touch
ing the awarding of a VC~ 
nire facias where the fam~ 
is to be of the Town, aQd 
w he"e of the Parifh. 

Land demi[ed in Abbing
ton, in the Burrough of 
Abbington, the venire fa
cias of the Burrough well 
awarded. 
I Cr. 866. 

10 E. 4. roo l~. 

Godfries Cafe, Mich. 8 
Jac. B. R. the venire fa
cias to be awarded [i·om 
the place having bell:: no· 
tice of the faa. 

fermin. Mich. 8 lac. Lyskerrits Cafe. Part I. 

LysRgrrits Cafe. 

}\ $) tourbing tfie alUarbing of a venire facia.s', tbe .<!tafe Wa~·tbi.n', 
~""1 tbe ~ajo~ anb ~urgefffZ of Lyskerrit blb dlllm~, pro fe, tenen
,r;tJ,J, & firmariis fuis to babe a Water-ceutre, ~c. ~Jt ~cuon upon tbe 
~~fe \tJa~ b~ougbt, fOt tbe ilopping of tbi~ 119atrr:rourfe, upon 
~rpal, tue venire facias wa~ De Lyskerrit ~own, ani) not De Paro
chiao ~bi~ e~ception wa~ lllobeb in ~rrell of tbe lutlgml'nt. ~t 
~otlrt were of optnion, tbat tbt ~rtal wa~ goeb, fU~b tb~ venire facias 
~£U awarbeb. Williams Ju~ice, ~ 'oufe wa~ brnllfd. in Abbington, 
in tbe ~UttOuglJ of. Abbingron,- tbe venire facias \ua~ of tbe ~urroullb 
of Abbington, tbi~ 1lla~ bere abjubgeb to be tueU awarbeb, anti wa$ 
afterwarb~ affirmeb in a 119~it. of (!J;rrOt·. Curia. ((!be 'Venire facias 
ougbt to be atuarbeb, from tbat plate tubit-lJ f)atb tbe bell notice, 
anb tognif£lnce of tbe matter in queuten, ann 1'1) i~ tbe ~(l)ft of 10 

E. 4. fo. I O. ~nb tberefo~e, if tbere be two pla(e~, lUbitb babe equal 
notice of tbe matter in queftion, tbere tbe venire facias mall be of bot{) 
place~, aub fo it 11la$ abjubgeb in Godfrey s Cafe tbi~ ~erm, in tbi~ 
QCourt, 11lbere one babing a W?ano~ in Hampfhire, p~cfcribe$ to babe 
([ommon in WiItfhire, bert in a ~tiaf fOt tbi$ trammell, t~t 'f/eniT8 
facias i$ to be atuarbeb of botb, Trin. 40 Eliz. Rot. 243. 

. 
A Cafe between Morley ·Plaintiff, and Lapham Defendant~ 

ma~ dteb, tbt ~aft being in .roebt fo~ not perfotmante of €obenant~t 
MQI'ley Plaintiff again~ ~be®-aft lUa,gtbb1vMorleybib bemire to Lapham ltp lnbenturc, om· 
L./lp-ham iJefenda.Qt. Tn- nes terrllS [uas jncent. & exiften. in parochia Maxfield 'Voca't Hamlhire Parke 
i.t·R~oare I~~ :x~he~~r: Haben.duni fo~ one anb tltle.ntp pear$; .tbt i:etTet ~Oben£l.nt~, tb~J 
The venire facias de Max- be lUlU not cut, £lnp ~r~c~ tbere g~otutng, {ufer terns, demijJis, abobt 
£eld well awalided adjudg- one 4!o~b of Woob, hlttbout tbe alTent of tbe !JletTo~. jin bebt fo~ 
ed, and affirmed iR a Writ b~eacb of ctrobenant, tile ~~eatb hla~ affigneb in tbb1, tbat tbe lOeftn~ 
1~rror. b bant bab cut boltln t1tlet.ttp <@ak~, e,tc£cbing tbe quantitp of a €Otb 
1 B;~:tl ~ • of mOObj UpOll tbe ~rtal, tbe venire facias 11la~ a1l.1arbeb De Ma yfie:d, 
Yeld 86, IS;. a !WertJict fo~ tIle ~Iaintiff', tbi~ QErception molleb in ~rrcll of 3iubg~ 

mcnr, tDa! tUe venire facias wa$ ill atuarbcb, tbe fame being De May
field, lnbereae (a~ !t l.thl~ urgeb) tbe fame oug{Jt to babe been De parochia de 
~ayfield.. 9lubgmcnt ltJa~ giben fo~ tIle }j)laintiff, anb tOe fameb affirmeb 
m a m~tt of ~rro1, anb (JeIb bV tbe lUf)ole c€ourt, tbat tIle 'Venire facias 11la~ 
well atuarbeb. Jilt tbe ~~incipal ~are hla~ alro citl'b a ~arc, hlf)erein Bedel 

Bedel Pla.intiff againft 
Stanborough Defendant> 
Pafch. 3 g Eliz. 8. R. Rot. 
4 2 [. 
1 Cr. 5'38. 
Mo. 709. 
Judgment in B. R. Ve
nire facias De Denham 
& non de parochia de 
Denham well awarded, ad
judged, and affirmed in a 
Writ of ltrror. 
Judgment for the, pI ain
tiff. 

was Plain~iff againfl: Stallborrough. D.tfendanr, Pafch. 38 Eliz. 'f"Rott. 481. 
:lJn an EJeetione firmx, tbe lPlatntlff rounteb upon a 1!cafe mabe at 
Denham, of a Houfe and 40 Acres of Land, in parochia De Denham, flJe 'Ve
nire facias 11laZ a\tlarbeb De Denham, a [tcrbilt paffcb fo~ r~ }j)Iain~ 
tiff. :lit 11la.~ mobcb in ~rrell o.f :l[nbgmcnt, tf)at tbat tile venirl fa
'cias ~a~ nufaltlarbeb, bet~ufe It 1tla~ no~ a.Warbcb, De parochia de 
Denham. 9Iubgment 11la~ gIbell fo~ tbe l&latnttff, anb tbIS affirmcb in 
a m~it of <!frro~~ tbe lltifabtuarbing of tbt venire facias, being onlp 
affigntb fo~ Qfrro~J anb ~ubgmcnt affirme~ ~p t{Je ·I€ottrt, tfJat tfJt 
venire facias ltla~ well altlarbeb. :l(n tbe p~tntlpal \[afe I)t're tIle venire 
facias to be well a1tlnrbtb, anb' :J[ttbgment 1l.hl~ giben fl,1~ tbc ~latn~ 
tiff. 

The 
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The Bifhop of London, and:, Baldwine Plaintiff, againft Drew 
D~fendant. 

f 

A m~it of Qfrro~ to reberfe a. 9!ubgmen~ giben in Communz banco, in.a ~are Entred Hill. 7 
. ' Impedit, tbe 4tafe lthl~ tbt~, ~be ~lq,OP ~f L?ndon, at Fullam, tub 1l~~ntJac.B. R.Rot. 

tDe nett ~boibanct to a 4tburcb ofbl~ p~efentatton tn tbe 4tountp of Wigorn; j"02.. 

upon an ~ffue taken, quod non conceffit, tbi$hta$ trieb in Comitatu WjgQrn. 9!Ubll. ~rror upon.a 
fo~ tpe }!)Iai.ntitf, anb a. W~it .of ~rro~ l1~ougbt, anb fo~ ~rro~ a!finneb, tllat a~~~[cd ml
tbbn.ua~mlftrpal"agatnfttbt~tbt ~ook~f 41E~~. fo.! .. 1tJ~~nttb to P¢Obt 43 E. 3.(0.1. 
tbat tbe ttpal ougbt to be htbtre tbe 1!anb t~ '. anb fo wa~ It etteb to be abJU~~ the tryal to 

eb in a cafe bethteen Heale, anb Spratt, concermng tbe I¢b~trcb of Newton-Jeffer~es be wIt:rethe 

1llbere tbc ®~ant \na~ mabe itt I:ondon, of tIJe .nett aboi~ance of a ~burcb tn~:d~ ::'~s~~A 
tbe ..:tountp of Devon, anb t~ert tn tbat (;!Cafe It hta~ .abJubgeb, tb~t tbe ~rpal and ;ccerding~ 
ougbt to be 1t1berc tbe 1!anb t$. Fenner Juftice, a lJ~ant l~ mabe bere tn London,. of 1y for the, 
Jranb in Comitatu Wigorn, Non conceJfit 1$ pleabeb; anb 91ffue taken upon tbt~, Church ofNQYf. 
tbi~ map ftc 1t1ell trld, in citber ,Place, dtber 1t1!)ere tbe ~~ant 1t1a~ ~abe, o~ t<iO Jefferies. 
1llbcre t{Je nanb lietO_ Y e1vertan] u.ftice mabe fome boubt htbetper tbe ~rtaI 1t1ere 
goob, in Worcefterfhire 1t1bere tbe €burcb 1t1a~. Williams, Fenner., anb Croke Juftices, 
deadp of opinion, tbat tbi.s ~rial in Comitatu Wigorn, htbere tOe ([burrb tua~, 
1tJa~ gOOb, anb tbe 31fiuc well trieb, anb 91ubgment \na~ afterhtarb~ gibenJudg~ent . 
ilrco~binglp fo~ tbe affirmance of tbe fo~mer ~ubgmcnt. Yelverton Juftice ag~re>' ~ffir~ed pet 
ing witf) t{Je €ourt bertin. .' :' . Uflam. 

Pollard Plaintiff, againH: C djJ Defendant. 

I, J]} an ~ttion of ~rtfpar" fo~ ffoppina of a wap, upon pot guitt; pleabeb, a ' 
Oertlitt lua~ giben fo~ tbe W>laintiff in aneff of 3l~~ilmeilt; two ~xceptions Yd. 159, 

were taken at the Decl~rat~on, t~at tbe fame ~ad not g'!Llb.: ICibe lirff e.rftption 
(llla~, tbat tbe )\:)Iamttff' claIms to babe a luap, from bt$ ,oufeto a W}tH, anb 
Co back again, from tbe ~ill, to bi~ ,oufe, &;lnll tbat tbe.~laintiff dahu$ an . 
3lnberitance in tbt I}oufe, anb tbtrefo~t beougbt to babe fJab an Affife of N ufans, Xrep~fs fo~ . 
anb 110t an ~ltion ~f Cref~af~, anb f01 tbi,<.·lua$ dUb tb~ ~ook of Mich. 2 W~~:IHg_O II 

H. 4- fo. I I. and of Htllar. 8 Eltz. Dyer. fo. 248. PIa.g,o. The Court tn tillS cafe was Clear Where Tref
of opinion, tb~t tbt .i>tdaration \na_ goob, a~b tbat tl1e ~Iaintiff mtllbt babe pars, and where 
ettber an ~ttton of ~rerpaf#, upon tbe,€afe, o~ an ~mfe of ~ufan~, Wbicb be an Affife of 
pleafeb, anb e~tber luap goob. ~b.e ~etOnb ffrcepti~ ~a~ tbj$? eberp luap N~ans Hetb. 
i)ugbt to be, eltbtt appenbant o~ tn g~or_ anb ro to-Ite (atb, anti tt t~ not bere in ~lch. 2. H .... 

tbi1:t .Declaration allebgeb I1p tbe ~Iaintiff, tllat tbi$1lJap bJa~ appertaining ~~:: 8 E1i~: 
to tbe ,oufe. The Court were clear of opiniGn, tbat tbi~ ougbt to be fo et'p~elTeb Dyer fe. 2+8. 
in tbe lDedaration, fo~tbat tbe plaintiffJJere in tbi~ $ttion i~ onlpfo~ to rt- pIa. So. 
cober l1?nt~~ge$, anb tbat fo~ .tbe ~refp~$ b,one., but in an amfe of J!!ufan$, ' 
otberUllfe It t~. fo~tbere tbe, tbIng tt felf t$ to be recobereb. :3fn tbiS p~incipal 

. ([afe be ougl)t not to a!le~ge i~ f)i~ .i>edaration, tbattbis wap wa~ appen:: , 
,bant to tbe 'oufe, fo~ It t$ lar.b. to fat from tbe ,oufe unto fucb a plact, anb J~dgm~rit , 
from tbe fame place, badt agam to tile !poufe, anb roo tbe jDetlaration i$ gOOb. ~lV,~n :or th~ 
~nb tbtrefo~e tbe fiul, of tOe €ourt bJaJf,. J2.i!(Jd intretur j uJitiu'm pro querente. Plamedf. 

Pompler 
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POTllpier Plaintiff againfl C ha1l1berlain Defendant. 

Entred HiI. 7· I~ a Seplebin, tbe jDefenbant abom~ t{Je tafting, anti jut1ifit'~ fOt tbat tbe 
Jac. 13. R. Ror. place mbere tbe taftinll1tla~, 1tla$ caBell are~meai.'Jo1tl, parcd of rDe $1ano~ 
~9l;plevin the o~ lOam; being tbef~eebolborone Chamberlain, an~ t~~t be" n~ bi$ fcrbanr, 
Defendant bttltake tbe €attd tbere bt'unageftafant, ani) fo Julltfit~ btl ~erbant unto 
Travers. RepU- Chamberlain, anti in bi~ rigbt. I<tbt!laintiff rcpIiel1, anb fo~ ~lca fairb, tbat 
cation ~ad for long~ime befo~e Chamberlain 1lla~ fflfd. of tbi~, tbat one I. S. a ~tranger 1Ua~ 
wa;t of a Tra- fetreb, anti fo conbep~ a ~itfe to biiufdf ltuber bim, but talte~ no tqrrabcrp, a~ 
ve s. to tIle jfreebolb aUeab1l'eb to be in Chamberlain. The Court clear of opinion tbat tbe 

plaintiff ougbt to babe mabe anf1tler to tbe freebolb of Chap' berl~jn . by wop of 
J Sid. 2.2.7· ~raberrt. Williams Juftice, be ougbtto babe fatb, tfJat long tunc befo~e Chamber-

lain 1lla_ feifeb, ~btlt I. s.tl1a~ fdfriJ" anil to babe condubcb1tlitb a rarraber~, 
Judgment abfque hoc, tbat tIJt fame 1tIri~ t~e' ft'~cboIb or Chamberlain tempore captionis, tlnb 
:~~::~~r~~e tbi~ batl bren goel!; but tbe fi:tp.h~tion bring 1llitbcut tbi~ ~raberfe, i$ not 
gainft the gool!, anb fo lubgment wa~ gtbttllfpt!Je (!Court fo~ tbe ~tlbotuant, agatna tbe 
Plaintiff. ~Iaintiff. . · 

Smith Piaintiff, againfl Nufam Defendant. 

lntred Parco IJI! an ~i.tion o( '.ID~Itt. b~ougfJt fo~ Gent, .tbc, eafe 1tIa~ tbi~, George Smith 
g Jac.' B. R. fatber of tbe ~Itllntlff;mabe a 1leafe fo~ pcar~, teferl11ng tbJentp 11l1?arIt$ 
:oEd Ib~6fi !.Ilent at tmo feaft~, folvendum tbe faib t1l1cntp ~arlt~ G. S. 6- h~redibus fuis ad 
R~nt.e or terminos pr£diEfos, anb bq.tIJ not fap, pertequalesp~rtiones, after1tlarb~ tbe fatber 
Yd. 189. bie~ anti tbe i&laintiff bl~ ~eit l1~ugbt bilf ~tti1.ll1 of lOebt fo~ tile 1tIJ)01e t1tlelltp' 
1 BrownI. Io8;~ark~,"p~eten~inl.l: tbe r~me. .to be J)U.J~ajb, ~t e~cb .ftaff,. t1ttcntp SlI£}arIt~, anti 

bedare~ tbat'tbt~ 1!itttt bIll lJ60ltlbtte, Jutb p~p,~Ne· to bun, utbteres. ~o tbi~ 
~:e~l:~~p_ jDedarafion, tbeV'~~ff~bant bett1~trdJ"i~ j!a~,· betaufe tlJt ~ttion 111a_ 
plywords de- ll~U!l~t bp ,tDe, i'i&buntift C(I, tbe'\ttbale' t1itentp'~~iltft~ a~,~ue at ont frail', 
feBive in are- tilbcreattbut a r[Oitp .. tbtrtef 1na~ft§,. t~b. ur, ,~tt~ ~.ro~dorattQn~ugf}t to babt 
ferva~ion of been fQ~ no mo~tttan f!t1a mo~t!'·~, ... ;.raill tfut~t!' ~.a~kS' •. Yelverton Juftice ~ 
Rent., curia,11l~ctt t1ttettt1~atft,. fitJU -t~'r er-btb to be p~ib at two fcbcral fcalls til 
~;o~s4t·it. ap- t~f pear, tbe· 9!a1t$;bp'ion1l:tU:~ltfJl1iU~aItt tbi~ ficnt to bt fc\l~raJ, in .tbe 
porciooment tuntof tbe papmtl1t tbifeof, a~· appearlf (tV tbe Emit of I ~ H. ,4." Br •. tIt. appOrCIO!l-
pia. 20: ment pta: l .. o. bJbttea~ ~ent eft t~tr~'e fl1'Vf1Jdum at feafts de Mzch. 6- Pafc. tbt.£j 

, ; ft)aU betakeJt bp .i!ltellti,CInCnt ~r'L.ftfui't~ ft~ tCquis procioniblls) tl!lll ~be naw lap 
I " nctdTarp COnfirUlttOl1-ft(M( fupj~ tti~~ '1bbtCfr~ruftlJtl~, befctttbe In tJJe 1tlo~bd 

nf fbe rcferbation: tbe ~Iainmf~er~lHtitIl'~ bit~1rdf to tfJis ment a~ ~cir, but 
malte~ no ~itli'afan to fjimftlf illlit!1.IDedarat.ion;bc oltlpr~itbtberetn,tbat 
~e is ~Ol1 anti ~d~' OfGeorgerSmithltjJ~ 1!etrQ~, b~~ fat~£r, but it i, not aUebg~ 
ebin tht·jDcda~~bn,; tpat ~i:. ,,:~iolt\ba$'b~o~gbt ,bp ~im, .. f!.~ ,eir, as be 

(oug",t to babe bont, ~"ttJof~:, ,,~ft, rbc ~~r,atton .l~ bttlOU~+ Williams 
fc Ju1l:ke, ;be ourtbt ~o ~.ati~cw l~~ bl~:Wetlar~~t;lIt, 'bobJ .be carne to tIle iliebet:: 

{~~gment :t noll; tb~rtbp to IJttlHt b'thf(lf) to .. ~1!\tt ~n ~({101j; fo~ tbt~. fi~~t.~be \four! 
~r:t~(J~ens lua~ t~tat1 of op~io;tt t()t1t:.~t ~'(tf~lJfJlallbc~tJ tllllt1.l' faden m·tjji~ bi~ ,IDCiI 
NzI cilpitltter daratton, ani) tIler,croll! lip tt~ t1.ult"i.l(tbr <l):ourt, .,l~ligtn('nt ht&l~ gtbcn fo~ 
Billilm. tIle J)tfcfttlant, fl.yod querens Nil ~piatpet lJilhim; , 

Hoblins 
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Hoblins Plaintiff, againfl: i{imble Defendant. Entred Parch. 

I f a W~it of <!Erro~ to reberCe a :lIullgment gibeJ.l in tbe .~ourt De Communi Banco 3 Jac. B. R. 

in an 'lijLtion of Detinue tlJere l1tougbt, in lUbttb ~ttlon, tbe 19Iailltiff tOere ~ot. 5t~7; 
counteb to bi~ bamage~ of 1001. tfJe ~urp fouub tbe llamalTc~ to oe I 50 I. ~!rajUdc~. 
ani) fo tbe 9!urp faunb mo~c bmnageS tbantbe ~hlintiffbil1lCclflJab counteb Up~.ment in the 

on in ~i~ JDedaration; t{Je ~Inintiff in tbe ~ourt of Q[ommon ~Ifa~, f)&b lubg: c. B. in an 
mmt tbert gibeit {Jim fOt to tctober 15':) I. atto~billg as tbe :lfur!l founb; upon a,CiionofDe. 
tltid ~ublTment, a $'it of err02 1120ugbt, anb tbi~ onlp infilleb upon, anb tthmu~'dbecaufc: 
~ "" .J1 Ii) . e ~ " . ~ e}u gment: 

alTigllcb fo~ €rro~, tbat tbe :lIub~ment was tbere glben ltp tbe ~ourt, a~c06.b" was for greater 
ing to tbe flnbingof fbe :llttrp, l1cmg f~~ meater tlamage~ tbnn tOe ~Iamtlff damages than 
tOere binifdfbib bedare fo~,anbfo fo~ tbt~ caufe tOe 9fubgmcm wa~ ~rroneou~, the Plaintiff 

anb tbat tbe jplaintiff ougbt to r('cober no ll~eater bamflge~, tban be ~imrelf be~ ~oUC~~ for. 

darc~ fo~, tbo~tgl) tbc 3lurp fillb~ mo~e; m~np ~ook~ were ttteb to ,tb~~ purpofe Yel f:.4;~. 
a~ 9 Eliz. Dyer 58.2.0 E. ~. fo. 7· tn an 'lijLtlOn of rqr:rerpar~, tbe 191atnuff cou~t~ 9 Kliz. Dyer. 

to I)i~ tJamage of roo m~tks, tbe :ljurp founb t{Je bantflges to. I o. I. tbe ~Ialll~ pla '2.58. 2H.o. 
tiff p~apeb to babe fJi~ bamagel1 of 101. acco~binll as tbe :Jrurp {Jab founb, tOere [0. 7· 
t{Jc <!Court mabc anfttter, t{Jat be ffjoulb babe bi~ 9!ubgment fo~ 1 0. marrt~ ac~ . 
tOttling to l)i~ QJ:ount in {Ji~ lDedaration, fo~ it i~ t{Jere faii), tbat tbep map 
ab~ibgtbamagc~, but not £ncrc~re tbem, anb witl) tbi~ ag~e£'~ tbe m;ook of 42. 4 z. E. 3, fa. ;. 

E. ;. fo. 7. tttbcrc in an ~dioll of ~rerpar~ tbe ~Iaitltiff bcdarc$ ad damnum 40.1. 
ani) t{Jc lurp be fiub tbe lDamagc~ ~o 42 .1. tlje ~Iaintifffban recober but40.1. 
acco~bing to bi~ '!tount, 2 H.6.fo. 7. tbe ~laintiff {f)t'dI ruober bamagel1 acco~binll 2. H. 6: fa. 7 .. 
to fJi$ €ount ouIp., aub not a~ tbe :lIurp finb~j tbongl) tl)ep flnb g~eater bam. FltZ. fit. Dam

agc~, 8 H. 6. fo. 4.anb, 5'. to tbb1 purpoft, ~pE.3.fo'7' :lin an~ttion of ~rerpar~, ~g~p ;-/6. 
t{Je llurp fouub tOt tl)el}t.llaintiff, anb bamage~ 42.1. tbe ~ull(tmt'nt of tbe~ourt +2 E. ~. ~0.4~:. 
ltJa~, ttlat be fbouIb babe but 40 .1. fo~ tbat bi~ ~ount wa~ but to bi~ bam age 
Of 40 . t q H. 7. fo. 16. 17· ~n a11 ~ttion of,tlt~f~nr~, tOe ~Iai11tiff tO~l1tt~ to 13 H.7.fo.16., 
JJl~baft1a!Jeof 20. marlt~, t{Je:llurpfounb banltllleto 22.. marft~. 1t l~ tbcre& 17· 
Ileltl, tbat tbi~ i~ a goob finbing of tbc llurp fOt 2.0, tnark~ onlp, 34 E. 3 Fitz. {it. , 
jDamage PIa. i. tbe ~urp flnb tbe Wall, to tbe' .IDamage of 40.1. hlbere tbe plain: g ~~ 3 Fltz;. 

tiff bedareb but to bis jDamage of J o. I. tbe bamage~ ~ere lUcre trebltb 11e: ;l~. 7 mage 
taufe tl)e .statute i11, tbat in tbb1 cafe l)e {f)aU recober treble bamaged bp . 
tbe· ~tatute of Glocefier tap. 50. but in otl)er actioJl~) a~ Fitz. tbere obferbe,; 
t{}at the 1&laint. ft)aU recober no 1l~eater bantage~ tban be tount~ fo~, altboug{J 
tOe 91urp tlo flub g~£atcr tla1Ualle~ fo~ l)im. 2. H. 6. fo. 7 Fitz. tit. baritage 2. Ii 6 fa F' 
pIa. 16.:11n an attion of (~rerpaf~, tl)e ~Iaintifftount~ to bi~ lDamallt of 20 I. ti;. Da~a~~tt. 
tbe 9furp flub fo~ bim, anb bi~ bamage~ to 3 '). I. be {balI recober bamalJe~ ac: pIa. 16. 
(Olbing .to ,bi~. <[nUllt,. anb not acco~bing to tbe flnbing of tbe 9[urp, fOl {l)at 
tbe ~IilU1tlff blmfelf blb bell know, lUbelt be tua~ I1p t{Je ~rerpar~ bamnifieb, 
anb tOe 9lutp map ferren, but not enlarge tbe fame, 17 E. 2 Fitz:tit Damage 1 Eo Fi 

. pIa. 1;_ :'In an 'lnttion of lDebt upon an ~bJigation, tbe Jiurp filltJ~ g~cater ba, ti: Da~~g~tx. 
magc~ tt,'tl tbe l\3Juintiff count~ upon, tbe~Iaintiff' ftJaU onlp ulober tbe ba" pIa. 13. 

magr$ a~ be batb countdl upon, anb acco~bihgto tbi~ are tOe m;ook~ of 4~ E. j. . 
E.j Firz. tiro jDamagefj pla. 7;. 44E. ~.fo+ n. anb 2.9 E. ~. fO'49 Fitz. tit. Damage ~3 E. 3 Fltz. 
pIa. I;;.:}In tbe p~il1cipal tafe bere it tttfl~ flelb bp tbe ([ourt, tJ)ot hlJ)ere tf)e tit. Damage: E 

~Iaillt. batb ~edare to no certain ba!Uage, i{)ere be {f)aU rcc.obet Cucb bamageg r~o:!: I~: 2; 
a:1 tf)e Jjurp flnb; butlUbere tbt ~Iatnt. bedared of a tertalll bamagt, anti tbe E+ fO'49 FitZl. 
gfurp bo flub g~eate.r llamaJJe~, tbere tbe lj)laintiff ougbt to babe no g~eater tit. damage 

bamngc toon acrO?bmg to l)t$ ~Ol~nt, anb not a~ tl)e ll~rp ~nb~, tbep fin bing pia. 133. 

~~tater ba!lla~e~ ~ban tbc ~Ial.nttffbedilreb upon; anb tn ~bl~ ftltion tbe l&Iain" 
ttff brdartllg to bl~ bamage of. I 00 •. 1. ~nll tl)e 7]urp finbtnl.t fo~ tbe )j!)Iaintitf, 
!tnb bam agf~ 15' o.i. a.nb be fJablJlg btl1 Jubgment fo~ I ,o.!. acco~bing to tOe finb~ , 
lng of tbc ~ur~, a~tb In mo~e tban be ([ounteb upon, anb fo fo~ tbi~ taure being 
tf)e onlp ~rro~ ,lll(lll~b upon, tl)e ([ourt were all dear of opinion, t!lat tbe . 
~ullgmcnt [0 Jltbcn tn tl)e C. B. bl~ <!erroneouS, anb tberefote bp t~e tliule OfJf~:g;~t~~:ce. 
be ~ourt tbe JuDgment l.l1a~ rebtrfeb. 

~ Mill, 
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Mills Plaintiff~--
M'l! Pl ·utiif I~ an ~ttiot1 of ~rerpaf~ againli tinct IDefenbant~, tbe firtl pleab.e gcneraIip 

I s al_~. Non culp. to tbe Wbole: tbe fecontl pieatl.d, a~ to part, Ncn culp. anti tbe 
In Error, firft, t!}trb, a~ to anotber part pleabP Non culp. ~nlt('t1 jopl1rb ag~in!l tbern aU at 
~o ~ever[e ~ tbe ~rial; tbe ~urp founb tbe firll ~ef(,l1bant gullt!'. of tbe lttbo~e, ani) tbe o~ 
J~dg~e~t In tber jDefehbant~ guiltp of tf.)e feberal parcd~, anti .tJt~ affer~ t~ttre ilamogc$ 
t e •• fo~ tbe ~Iaintiff, anti 9(ubgment giben fo~ tbc ~!£itJlnff atcO~~!ngJp in tbt C. 

B. anti a 1.tl~it of (!frro~ b~ougbt to reberfe tile JUDgment, anil tbt.t1 ~n~!1 affigncb 
fo~ (!frro~, quia 1urlltores Ie mille gej],mmt, in 'VerediBo dando Curite, tbl.t1 tst a dear 

J d 
<!frro~, ani) fo~ tbi~ (!frro~, ~utJgment 1Ua~ reberfeD per Curiam, anb a new 

u ~mentre.vec- ~rial to be bai). 
fed per CUrIam. L l' . ff. . a D L. d BrocK... P JlntI ) agalnll Beare Clen ant. 
Il I PI . I~ au ~ttiolt of~rerpafj1,upOtl not guiltp pIeabcb)tbe~urp founll a rpctiaij1)er$ 
tiff':~ain~n- bitt, anil upon tbe fpedal [{erilia, tbe cafe wo;1 tbi£t; ~ eopibotber ofJnbc;f 
Beare Defen- rttanct, bib furrenbcr tbbf., to tbe ufe. of one fo~ life, anb aftcrwarbp to tbe ure or 
dant Hil. 7 Jac. anotber, anb bi~ l!Jeir~.~be ~enal1t fo~ life of tbe ~opiboID, batb builb a SlElan~ 
B. R, Rot. 7 I I' Ilou.boufe, anil bie~, after bi~ beatb. tbe <lCopibolb ~£nant of ]nberitollce, p~e:: 

tcnbing tbat four ~cre", of~anD, of freefjoID, were not :Matb to tbi.t1 ~oufe, (a~ 
Stat. 3 I Eliz. cO~bing to tbe ~tattttt of ; I Eliz.cap. 7' mabe againft QI:ottag('~ erettetl) puUd tbi~ 
cap.J- made 'oufe b~1t1n. rqrbe 9iurtr finb~ tbat bp tbe €ullow; no, <[opibolil ~enant of ~n:: 
hgamft Cot- bedtancc, map pull bown anp b\tldling ~oure~:, but If be bo, tbe fame (f)aU be 

.tages. a fo~fdture, ani) tbat tbi$ pulling bown of tDe 'oufe 1tta~ conrrarp to tbe Q1:us 
Jlom. Brock tbe Plaintiff being tbe 1!o~b of tbe W)ano~, anb .p~etl'nbing tbi~ to be 
a fo~feiture, b~ng", bi~ 2l\ttion againft tbe jDefenbant tDe €opiboltJer, aUebging 
tbat tbe jDefenbant proftra'Vit,& voluntarie diruit- mej]uagiumprtediBum. ~'be 
CZI:ourt dear of opinion, tbat!be €'opiboIber coulb not pull bown tbi$ lbouft, 
bi~ colour fo~ fo tloing, being onIp, becaufe tbat four ~cre~ of freebofft"1!anb 
were not laib to tbe fame. ~be €u1lom fountl to ne, tbat tbe ilo~b in rucb a 
4!afe, map 1l1ell enter fOt a f(J~feiture & tenentem expellere.1 tbe jDefcnbant bere, 
l1ecaufe be bab tbe fee, ani) ~nbtritanc.t,- a$ a €ullomarp l'Q[I?ltant.1 pZl"tl"nDeb 
tbat be migbt well pull tloWn tb~ ,oufe. Fenner Jufiice, ir a rqrrnant 6ltiItI~ a 
Il}oufe, anb tbi", i~ not tobereb, be mapllJeIl pull tbi~ bo1l1n again, fo~ tllat btfo~e 
tbe couering of it, it i~ not a J1)oufe, but wben tbe ~oufe t~ coberei), be taJlnot 
til en pull it bollm, but it mall be Wall: tbe 91urp babe fountl tbi~ pulling Domn 
of tfJe ,oufe, to be a fo~fciturt, bp tbe cufiom, tbe ufag£., anti cullom malte~ a 
€opibolb. Yelverton Jufiice, tbe place hlbert tf)i$ ,oufe 1tla~ [milt, 1l1a~ ancirut 
ClCopiboItI :Eallb; if:Eetree fo~ life builb$ a ~oufe upon tf)hHlantJ,anb aftcr\tlarb$ 
puU~ it Down again, tbi~ itl Wall, anb tbi£t i~ a ti.1~fdturc in tOe p~indpaI €afc. 
Williams Jufiice, ;l!efTte fo~ life is, Witb a conDition, tbat be {{Jan not bo Wall, be 
fmiIb~ a ~oufe, quD pun~ tbe fame bo1l1n again, tbi1J i~ tlone but of late time, 
ilnb tbercfo~e be cannot enter fo~ tbi.t1 conbition, pet tbi~ puihng i'loWn i~ mart, 
aub be f{JaU bepuni«Jeb fo~ bi~ Waft. Fenner Jufiice al cOlltrarp in tbi~, f02 be 
ll1ap .~elI enter fo~ bi~ cOllbit~o.n. \yilliams JuiHce ceIadp, be cannot enter fOt tbhf 
tonbttlon, fo~ tbat tbl~ cGtlbltton 113 anne;reD unto tbe 1[anD, anb not 'unto tbe 
~oufe, 1.tlbitb 1l1a~ built')Jlmt of late time, anti fime tbe conDitioll; but 1ttbetber 
tbi~ pulling bOttlll of tbe ,oure bp tbe €opiboltJcr of ~nberitanc(', be a fotfeiture 
of bi~ €opibolb ~nate, tbi$ i~ fo~\tlbat boubrfuI, ill regartl t'Jar tbis I!>oufe 
wad fo built, anti erettcb [lUtoflate tlme.Fenner,& Yelverton JufHce dear of opinion 
tbat tbitf pulling tlown of tbe J}Joufe i~ a fo~fciturc, fo~ tbat tbe place \tlbere tbt 
ll)ou~e .\t)a~ built, wa~ ancient C[opi~oIb fanll. FenJ ufiice; irefrce fo~ :life i~ ,upon 
conb-tuon tbat be !ball bo no Wall, tbe !lefT et commlt~ mall) t~e ncffo~ enters fo~ 
tbe tonbitioll b1oken, be {{JaIl not babe an ~ctiOll of lWaft, fo~ C[laft tlone 

Termin.Hill. Itefo~e bi~ (!fntrp: ~fterWarb$ 'Fermin. Hillar. 8 Jac. B. R. ~hi~ <!Cafe 
2 Jac. B. R. 1Ua~ tnobeb agam, ant! John Moore argucb fll~ Brock tbe ~laintitt. 
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Part L rer. Mich. 8 Jac. Brockes Cafe. S1 
~t1l0 matters arife UpOIl tb!~ fpedal ~erbitt. Firfi, ltDbetber a €opiboltlrr, map 
IIp EabJ juUifie tbi~ erection of a ~ottage,. anb Secondly,jf be tfjaU be btfpenfeb 
1UitOat fJt tbi.s', bp ~tatute 1!aw, 1tJbetber tt)cn bp tbc Qrommon 1!am, tbi~ puI# 
ling bown tlJaU be a fo~feiturc, if not, tOen 1tlOetb~r .it (ball be a f~tfciture,up tOe 
€ullom, a~ tbe fame i~ fXJunb Itp tbe :l!urp. Firfi, It t11 to be e t amtncb bere, tubat 
<ftlate a QJ:opibolbcr, o~ a €utlomaql ~enant batb, be batb onI~ a bare <lfllate, 
a11 a ~cnaltt at wiH, anb tbis i~ not to be bcttieb; a ~enant at wtll, oug{)t not to 
bcal, 02 mebble witl) tOe 1!anb, be is not bounb to bc, anb perfo~m fucb tbing~ 
upon tlJ'c 1!anb; a~ ~cna~t fo~ peor~ i~ to ~o, anb tbi~ appear~dlpl..itt1eton, t~at 
be fbaH not be punifbetl tn wail, fo~ permtffibe Wall, 8 E-4 fo.6. & 7· anb bp tbe g E·4.£Q. 6. 
€ommon 1!atu ~ClHlJtt at lIDill cannot cut bown anp ltntJer-11l0ob, anb boIunta~ & 7· 
tp lUaft fip bim' {fJaU be a fo~feiturc,anb fo if be aUCt1, o~ make a feoffment, o~ a 
iJIcafe fo~ pear~, a~ appcar~ in Murre~ nnb Srn~ths cafe, Coke 4. pa. fO.24 an~ Taver- MUrlel and 
ner, anb Cromwels cafe, Croke 4. pa. '17. tf a I£optbolbcr cut bown ~rfC~, t{jt~ mall Smiths Cafe. 

be afo~fciture, anil ltp 9 H.4 Fitz. tit.Waft pIa. 59. tIlat a ~enant bp c€opp of €'OUtt Coke. 4' 

fioIl ougOt not to bo ltJall, no~ to cut ~ree~ to fell, but onlp ro~ to repair ~ig fO.24· 

~oufe ; be barb bere an :l[n!1eritance bp tbe <t!;ullom, ,but 1tlbCll fl.t ~otfJ tbat WblCb ~%~:~~ ~~[e 
is Q!:ontmr!J ~o ~~e €ufiom, be flJan t~en be tn no better a conbtt~on, tba!1 a bare Coke ,.. pa. foo 
~£l1ant at WIH-J If~ciTcc fOt pearo (Jutlb a ~oure,anb aftcrtnarbS puU~ltbo1ttn 27. a. 
again, tOis tum Oe mall: fo bere in tbi~ cafe, tbe pulling bo1t1n of tbe ti)oufe bp 9 H. 4· Fitz. 
Bear rbe ~opiboIbcr, i~ it fotfeitur bp tbe Stature of ~ I Eliz. cap. 7. no €ottage tit. waft pIa.s 9' 

ercttrb tp tldlC fuff'erelJ, unlcf~ tbat four ~rre~ of frccf)olb 1!anb be laitl unto 3 lEI. 2.C:1p. 7-
it, tbi~ :Zbtatute wa~ mabe to rellroiJl1!o~b~ of g~eat iIDallg, from unilbing of 
~ottaue~, tuttbout laping of four ~cre~ of freebolb ilonil to tbe fame, tbi~ 
~tatutc to be e:rtenbeb to none, but to tbore tnbirb babe a ~Frcebolb of ~nberit~ 
ance, an/) not to be ertenbeb unto fucb. a ~opibolber: but atlluitting tbtd to be 
lnitbin t{je ~tatute , batb tbc.<I!opibolber tben power anb ~utbo~itp bp tfJi$ 
,l)ttrtJ,ate (a~ tbi~ cafe i~) to puH tbe ,oufe bown again~ be batb not. Yelverton 
juftice, t1)i$' €af£ ncebd itO bdp of anpntllom, fo~bp tbe Q1:ommon ila\u, tbi~ht 
a dear fo~feiture. :1jf tbe cullom be, tbat a €opibolber map pun boWn 'oufr$, 
Curb a cullom i~ not !lootl; if tbe cullom be, fo~ a c.[:opifJolber to cut bown r~rte11, 
in tbh~, fo~ tbe 111arranting of fucb a QJ:ullom, tfJt biff'erence will be tfJi~, if be Po. 152. 

l1e a QIopibolbcr of ~nbcritante, tben fucb a cullom fat to tut boWn ~recs, up 
etUb a €opibolber, will be a goob cunom, but otber111ife it i~; if be bC'but a 
€opiljoU)cr fOt life, tbere fucb a cuffom to cut bown ~rct~, i~ not goall. ~~ to 
tbe ..stature of ; I Eliz. cap. 7. againff tbe e.recting of Q1:ottage~, tbi11 ~tatUte 31 EI.1..0P.7. 
e.rtcnb$ to eberp frecbolber, to onp one ltlbttb f:lUtlb~ a nero 'oufe, 0t tonbett~ 
oib It)olde~ unto Q!:ottagcp, tbi$' .f,tanite meant to meet 111itb tbem all, anti fucb 
a <lCopt~oltJcr, a~ in tgis ~~indpaI Q1:afe, i~ Witbin tbe bangcr of tbip ~tatute. 
troke jufiice, ag~er~ in tbis, anb tbat a €opiboiber callnot p~ercrme to bo anp 
tbing, that map anp \1lap~ trencb to tf)e bifinf)eritaucc of tbe grO~b; a ([opi~ 
bolber of 5j[nf)eritanre, bp mffom, mapent bown ~ret~, but Ilot Qnotber ([opi::: 
Dalbec Fenner Jufiice, a Qtopiboliler i~ not lllitbin tbe ~tatutc of 3 I Eliz. cap. 7. 
anb if tbe 1!otb lap~ freeboIb :1lanb to bi~ meffuage, tfjiP i!,1 no parcd of it, • 
anh fo not 1tlitbin tbe ~tatutc, anb tbere if} no fucb potner in a <[opibo!ber to bo 
a$ tIle ~tatute bath retJ.uire ~o, be bone,a~b ~ tna~ p~cfcnt 111it~ tbe 1!O~b Popham, 
lnbcn at (In.:lIlmfr~ te bIb atiJubge acco~btn1l"to tbt$ upon an ebtbellee [lefo~e bim, 
tbat a Q!npd)~lb£r lUfI~ not 11litb~n tbe ~tatutt of 3 I Eliz.cap. 7. fo~ eretting of €ot:: 3 I [1. 2. c:ip.,. 
tage~ ,anb tbla '9! conccibe to be, berp dear,~ba~ a €opibolber i~ not Witf)tn tf)at 
nature. ~ut a~ to tbc otber POInt, ~ bolb It, tn fome dearmf~, alro tbat ltllJ011 
tbe <!!opibolbtr , i~l tf)i$' p~indpal tafe ,bab tretteb fucb' a boufe o~ Cot:: 
mge, be emmat pun tbe fame bown again, but it tuiU be a fQ~feitur. Flemm. chief 
jufiice,tbe m~ltter bere Wa$, t~at tbc m~man 111110 bib erect tDi~ boure, o~ €ottag:e 
~a# a €Opl{101~ ~e~an~ fo~ hfe,. anb b.1b not lap four ~crep of freefjolb ][anb to 
It. ~~ to t!lc CblcfpoU1t In qUdlton,btlng,tnbetber a €opibolber map pullbotun 
J)oufrPei.ltfieb, antJ erectdl fo~ babitation, it i~ founb bra tbe fpedal berbict, tUat 
bp t~e cullom Of tDe W?anOt, a €opibolbet mall not bo aup Wall, anb it i~ bap 

, 1. dear~ 



52 Termin. Mich. 8 Jac. Hewers Cafe. Part 1 
dear, tIJar if a €opiboltrcr bo pull bown ~oufeg wben t{)cpare built~ tbii1'ffJaU 
be atljubgeb to be mall; anti it i~ a~ dear, t{Jat tbi~ ({Jail not be aibetl, bp all! 
lebging ~bat tDe fame 1t1a~ newIp built, fo~ tbi~ i~ not material, f03 wttcn tbe 
~oure i~ once ltuUlJeb, tbe fame i~·t{Jm annereb unto tbe frcebo!b. ~bl' fetonb 

p Eliz. cap. 1. matter bere confiberable i~, toucbing tbe ~tatutc, of j I Eliz. cap. i. lUberber a 
~opibolber fte witbin tbid .A'tatute o~ not, If a <!!opIbolber of 1.0 2flcre~ !lf~anb, 
to fiim anti fiis 'eir~ bp tbe cullom of tbe W)ahOt, crctt~ a ~oure, 0t if a <!!opiboi:: 
ber be, 1tlDo batb but tb~ee ~trr~ of 9!anb of 9jn{Jerittlnce, bp tbe.cullom, anti 
balling no 'oufe, trett~ a ~oure. :J tbinIt (anti tb~t ~n fome dra~ncf~) Ulat a 
<Zroppboiber i~ 110t, no~ pet eller 1tIa~ t akell to be ttlltbtn tbl' mcalltng anb intl'tt: 
don of tbe fame; tbe ~tatute i, general, ~bat no ~erro~g fJJaU rut! aub 
unlef~ be lap four ~tre~ ofJ)h1freebolb 9!antl to It, tbl~ 1$ to lie unbcrfloob 
(ifbe be ~§recJ)olber) anb b.otb erelt a ,onfc,nnn not lap four 2rlc~l'~ offreebolb 

')i[antJ to It, be tball tJ)en be tn banger of tlJat 1!atu. ~ut a ~Opl!to{ber i~ not 
1t1itDin tbat l:a1tl, if. De builb ~ ,oufe fo~ tDe Il}a~itation of ot~l'r~; tbe ~tatute 
reftraill~ none, WDtcD bo butlb a 'oufe fo~ tI)ctt own bwelhng, but fOt to p~£& 
bent, anb to meet WitD, tDe g~eat g~ecbiner~ of ~anblotb~, Was tbi~ ~tat. mailc 
tbe Wbicfj ~tatute intenb~ futb a one, hlbo batb goob ,power to builb, ;,lnb aJr~ 
to pull bolUn, a~ be pleafetb, anb hlben be plcafetb, lUbt(~ a ~opibolber batb not, 
no~ pet a ~ermo~ fo~ pea~~, anb tberefo~l'tbe!! art noqttttbtn tbe fame .f,tatutc; 
if tbt Qtullom of a €optfjolb mano~ be tfjat tf il <!!0plbolber bo commtt .waft 
tIlat tbi~ {ball be a fo~feiture, tbi~ tUflo~ !!Jan be taken ntilt, anb maIl not ~ 
t,ttcnbeb to pcrmitTibe Wall. 91n tbi~ p~~llClpal <!!afe, tbe pulling bown of tbi$ 
,oufe bp tbe <!!opibolber, i~ a dear fotfelture of bi~ €opiboJb £flate. Y e1v~rton 
Jufiice, tbe ~tatute i~ general, J/!o perfo.n~ ffJaIl er~lt-but ptt tbere i~ no 
'1uc11ion, if a man bo erett a ,oure fo~ bt~ own babltation, tbi~ be.map berp 
!nell bo, anb tbi~ i~ outo~tfje. ~tatute; fo~tJ)e ~tatute i~ .tbi~, tJ)atbe ffJaUnot 
l1uilba Il}oufe fo~ ~be babtt~tton of anotb.er, Wtthout lapmg of four $tre~ of 
freeboIb :lanb to It, otbcrllllfe be {ball be tn bang~r ~f tbe :law. ~ut if a ([opts 
1J0iber erttt~ biller~ Qtottage~ upon .tDe 7!allb, lU~tbtn tbe ~~110~~ o~ if a frtc, 
f)oIber erett~ a ([ouage, anb b1tld~ tn tbe fame J)tmfelf, tbl~ t~ flot Witbin tbt 
banger of tbe ~tatute. Flemming chief Jufiice, Jlf a <!!opiboltler balling t1t1tltte 
3titre~ of 7!anb, erectt: a Jl)oufe, anb aIlotP' to it, tltto ~trl'~, tbi~ it: not lttitfJin 
tbe ~tatute. ~ <!l:opibolbe.r crett~ ':' ~ottage, ~nb. lapt: fucbolb ilanb) part of 
bigohln frceJ)olti nanb to It, pet tbt~ l~ not lttltbm tbe ~tatute, notwit~l1atib:: 
jng tbat it i~ not €opibolb Uanb, bU,t frecbo~b 9!anb, tbat is laib to it. ~bi$ 
matter tna~ afterlUarb~ mobcb agam, & Curta unement accord,tbat t(JtJt ~tatllte 
inttnb~ ~otttl1Jt~ eretteb fo~ tbe babitation of otbcr~~' tJ)at i~ to fap, fo~ ~tran~ 
ger~, anb fo bp tbi~ meant: to bta1tl manp to~etJ)l'r, fOt tbe p~e\lention ofW~i(!J 

Stat. 31 EJiz. mifcbief, tJ)at 11)ilJb~ tberebp rnft~l', ltta~ ,tbt~ ~t.att,Itc tlJabe. Williams Juftice, 
cap. 7. anb Curia acco~d. tn tbt~)tJ)at a €oplbo1tler, l~ not lttltblll ~bt~ ~tatutl'of 3 I Eliz. 

cap. 7. fo~ eretttng of €ottage~, antJ tbe <Zrou~t aifo alJ~eeb ~n ~bt~ ,tbot tbe pulling 
Judgment per b01tln of tbi~t~oufe, (fo eretttb bp tbe Qropl{Jolbcr) bp blm l~ a dear fo~feitUrt 
Curiam pro of bit: <!!opibolb dlaU, anti fo per curi~m, Jlubgment lUa~ giue" fo~ tbe )plaintiff 
~rente. anb tbe JJlule of QI:Olt~t cntreb accotbmglp, quod intretur judicium pro querente. 

/ Newet Plaintiff agarnfl: Norherow Defendant. 

" A Trer~af5for 1-an ~ttion of ~rerpar~, fo~ taking of a 4tow, tbe .IDl'f~nb~nt jufiifi'e#, a~ 
the takl~g ~ ~aphff 8f tf}e JJilng~ ~ano¥ of Dunftable, anti upon tbe Ju11tfi'tation, tbe raft 
~e~~:~t ~~th • appeareb to be tbi~, rqrbat attfJe ~ourt ~aron, tbert belb" tbe ~Iaintitf being a 
juftifie as Bay- ~uito~,llla~ attacbeb to come to tbe ~ourt, but tame not, after1tlarbS be ltta_ 
liffof the Court billraineb,per bona & catalla,~ pet came not,W~l'rl'upon ttl' lDeftnbant a~ ~ailiff 
Baron. of tbe ~ano~) caufeb tbe tllllrer~ to fie p~alfti) anb folb. ~be l)uefiion lUa.d 
~;~:j~\H' ttlbetbrr flp tbi~ ~bt Non-appearance after tbat be wa~ billraineb per bOrla 6-

. Clltl1n" 



~--------------------------.------~-------------~--------
Part 1. TerJlli~. Mich. 8 Jac. Hewers Cafe. 5 ~ 
C~talla, tI)-c:.....bt-·1l-r-e(j'-fJ-ro-t-a-li-l'n-b-c~f~o~-fe-i-,-tc-b-, o-~-n-ot-,-a-nb-1U-b-et-b-et-t-b-i~-bi-ft-re-(-$-fo-t-a-It-m-
fD~ tbc armlfe, fo a~ afotefaib, map bp tbe ~a~liff be folb, o~ not, fo~ tbe fale of 
tbe bifiref~, tbe ~ooli of I 8 E. 4- fo. 2 I. ~a$y ClUb, tubere tbe ~bcriff f,eturn$ III E. 4. fo. :z!, 

tbat be bab billralncb tbepartp bp cettall~ Ql:gattd~ ad valen!iam X.r.b. tbe blbitb 
were fo&feitfb. Williams Juftice, tbc ~aphff map r~u tbe btllrer~ taken; if be 
to me nof in at tbe time appointeb,tbe biftref~ bp tubltb fie tua$ attacbeb,ft)aU (1e 
fo~fc1teb,"anb map be folb. Fenner, anb Yelve.rton Juftices ,al t~ntr~rp, tbe jptll~tr~ 
i6 not f02fciteb, no~ tall be folb bp tbe ;1Sapltff, but upon tbt~ bt~ nt;lt appeartnll, 
tlJC!e fbaU iffue fo~tb againft lJim, a billrcr~ infinite, fir,lt, an ~ttaebme~1t to 
be, anb ifbe appear~ not upon ,tlJt$, tben a Diftrjngas, per b01za .& catal!a, to Iffut 
out. Williams Jufi:ice, b1,1 bi~ not appearing, tbe btllrer~ tali~nlfl fo~f~iten .. Fe~n~r, 
Yelverton J uniccs, cleadp tf)e billrer~ IIp tbi~ i~ not fo~felteb, but a btt:trcr~ Ulfin.Itt 
(baH be al.Uarbcb, but no QJ:attei fbaU be attacbeb, but onlp fuel), tn tbt tul)lcb 
tbe partp attacbeb batb a p~opertp, but ill cafc of anatber nillref$,. otber1tlife ifl N~t5!the diff(lr. 
not1 being tgere material tnbetber be batb anp p~opertp, o~ not, ttl tbc ~attel ence. 
biftraincb, anb tlJe rearon of tlJe biffcrence i~ tbig, fOt tbat wben ~oob11 are a.(:: 
tacbeb, fo~ tbe not appearing ~ tbe part1,1, ~be goob11 are to b~ f(qfelteb, anti tbUj 
i$ tbe reafon fo~ tbat one flp lJtg not appearm{f,ibalt not fo~f£lt tbe gool::.~ of anQ:: 
tiler man, but otbertuife iti~ in cafe of anotber b~llref~ talicl, fo~ tbere tfJe bff; 
trer~ fo talull, C\)all be ontp In Cuftodia Legis, lInul fatt~fattlan be mabe. to tbe 
partp \tJbicb lJatb billraineb tbe fame. ~bi' €afe tu o~ aftertnarb~ mobetJ ngaiJl, 
ani) tOe "nIp qncllion inrtfteb upon tna~, tnbetbcr tbe ~apliff map fell a biffref$ 
ltp {Jim taken, fOt a befauIt, in not appearing at a ~ourt ~aron, Of not, tDe ~ai:: 
liif bert in tlJi~ cafe kept tbe ~illref~ fo bpbim taken ttucntp llap$, anb afte1::: 
1uarb~ f alb tbe fame,anb fo jullifie~ tbe taking ,anb fale tbereor. Wbere a billref~ 
ff)allbe(olb, anb robere ~ot, tbere;Woolt~ tuere dteb,a~ 3 H. 7.[0·4· 6. :lit bla_ 3 n 7. fo. 4.5. 
tbere mobeil, tbat if tbe nO~b of a Wlanot babing a nett, aub a biffrefa> be tbere 
taken fo~ tbe 1!otb, \U{Jetbtr it map be rolb, o~ not; tbere IIp Fairefax be map tutH 
fell tbe billrcfs, fo~ tbat tbi$ i~ tlJe €ourt of tbe JJiing, nottuitbllanbing it was 
in tlJe lJa~lb~ ~f a ~o~mon perC on, anb f~ i$ II H. 7· [0. 14' a & '11 I;I·7. fu. 40 ·?· I I H. 7. fo. 14' 

hlbctl)cr In tbl$ p~lltclpaI €afe, tbe~aphffmap feU tlJebtllrd~bclltg taken m a. 21 H. 7. foo' 
tbe ~ourt ~aron of tbe JJiing. lit 1Ua$ urgeb, tOat tbi~ tua$ 110t mearlp a 4 0 • G. 

€Durt ~aron, but a C[ourt of fieeo~b, anb it tna~ Curia domini regis manerii fui 
de Dunftable, bp tbe ~ook of 9 E. 4.2. if €attd are billraineb, tbep are to lle 9 Eo 4· fo. 2.6, 

put in a common POllub, tbat fo tbe o1tlner map come to gibe tbem meat, ann if 
tOep tbere bie, 1'l)i$ tflaU lle at tl)e lor~ anb peril of tlJe owner; but if tbep be 
bona peritura wDicb are taIten bp tuap of billrtf~, if tl)ep come to perifb, anb to be 
goob fo~ notbtn!T, tljiS £{Jail Ill' at tbe peril of {Jim tbat btllraincb tlJem at btl 
lor~, a1ttJtberefo"efo~ tbt~ eaufe,in fueba€afe, fueba billrer~mapbleU be falb, 
ratber tban to.be fuffrrcb toperiffJ. ~ee tbe ~tatute~f Magna Charta cap." 8.Raftal Statutes, Mag .. 
}Debt to tlJe limg fo. 10 I. anb tlJe ~tatute of Marlebndge cap. J 0 Raftal tiro ;IDtllref~ na Charta 
ft$ fo. I o~. pIa. I. Curia. but tl)ere i$no ~tatute malle a~ touebing lDiftrerre~ to cap. 8 RaHal 
Itt taken tn €~ltr.t ~aro~. Williams Jufiice, be 1lla~ bcre i:Jillratncb, per bona 6- D~bt to the 
CatalJa, ~llb tlJt~ l~ to ~.e mte~beb, ~bat .be bab onc.bap gibcn binffo~ to appear, Kmg. (0. lor. 

anb fo~ bt,\1 nDt appearlltg, llemg btllrameb tlJe blllrer~ i~ fo~ftittb, a~ in an t:·.~~ '~a~ar~ 
$ttacDmrnt, ~ber~ attacbe~, bp biSj n.anb~. anb. ~enement~, per omms terras & :o~ka~l. ;iro 
tenementa, tbe btllref~ b.Ja~ firll, D~ tua$ alfo blllrameb, anb bib not appear at tbe Diftre(fes fo. 
bap,~ tbercr~~~plcabeb~t~at tbeblllrer~ tua~ taken, & /egit.imo modo appreciarefecit 1 0 7. pIa. 10. 

& adtun~ & t~ttlem vendtdtt ,tbe goob~ Were blell talien, fo~ bt~ not appearing, tbe 
billr~[~ ~o~fetteb, anb tlJe fale of tbe biftref~ goob, anb tDe ,Defenbant map berp 
.~en Julltfie tDe fale. ~U tbe otlJer 9tubgt~ deadp againll bim in tbi~, tIlat tlJe 
btllref~tua~ not fo~feltcb, anb tbifaIe mabe,bp tbe ~apIiff not goob, but 'be 
Gugllt fafeJ~ to ~abe .kept tbe billref~, anb not to babe folb tbt fame, anb fo per ~~:~ :;t 
C~iam t~e Julltficatton of tbc JDefenbant (a£i ~apliff of tbe ~ourt) to feU tbe the juftification 
jDiffr£f~ l~. not gOob, anti fo bp tbe JJiule of tbe ~OUtt, 9[ubgm~nt1Ua~ cntrtb fo~ to fell the 
tbe lPlmnttff. . diftrefs was 

not gocdl 

Dominus 



I 

54 Termin. Mich. 8 lac. Dominus Rex's Cafe. Pare I. 

Don~inus Rex Plaintiff, againll: Stafferton and Brown Defendants. 

An 1l1forma- AN Information upon a !l..!!o warranto IIp wl)at Warrant t~ep d~i1l1eb to baht 
tiOll upo~ a, certain iUbertiel1. Brown, one of tfie fDefenbont~ difclaims til aU tbelLi~ 
~o cl:~~~~~o b£rnt~, anb ro a ~ubgment entreb againll bim fo~ tbe ~ing upon bi~ bifdaimer; 
liberties. tbe lDefenbant Sfaffer,on bifdaim~ Iilte1tJife in aU, but onlp, in one, anb tbat ll.ta~ 
"- Cr. '1.19. to babe, anti bolb a ~ourt ;l5aron, anb fo~ maintenance of tfJj~, bp Uhf plea be 
Yel. 190' t'fJew~, tbat ~ir Henry Nevi1lWa$ fdfeb of an ~nciellt W)ano~, of which Manor" 

the Manor of Newnam anb otber$ are parcel, anti' conbep$ to l)tmfeIf, from ~ir 
Henry Nevil an admittance to the Manor of Newnam in 4 Eliz. anb fo liftchlife'of tWo 
otbers (~) of Lakes, anti Ayleworth, tbefe bp tfJe name of fo manp ~tre~, anb 
fbe\n$ tbat a W)etTuage, anti feben ~cre$ of ~unomarp llanb, ufd) to be JOe
mifeb, were to bim conbepetl bp ~ir Henry N evil Tenendum fecundum confuetudinem 
manerii. ~fJe fole anb ouIp quefiion in tbil1 ~afe, upon tbi~ ~o warranto bJS$. 
Wbetber Stafferton, bp f)i~ J)Iea batb fo well in'titfeb fJimfdf to tf)e Sln1ano~ of 
Newnam, a~ tbat be map jullifie tbe keeping of a ([ourt ~arcn. 2flgainll tbii 
Quo Warranto, it ~a~ argueb, tbatwbere tbere i~ a W)ano~, tbere of <[ommon 

13 E. 4. fO.18. iliig{)t, Q~ indlJe~t tbereunto i$ a <trourt ;"l5aron? anti tbi~.a~pe~r$ to be fo ~p 
6. tbe :,n;(llk of I; E. 4· fo. IS. (!fben as a €oltrtofjg)lpo1ttber~ t~ Innbent to a faIr, 
19 H. 8 Br. alltl~itb ~bi~ i?gtee~ tbe ~ooIt of 19 H.8 B~.Cafesfo::z.. pIa.7 B. tiro Incidenrs.Pla.34. 
~afes fo. '1.', bere tn tbt~ ~~UlClpal ~afe,tbe f!.!!o Warra11to tf) £l!!are clam6t tenere CuriamBaroniam, 
fn~iIe!:' t;~: In Tr. I7 E',2 Brit. tit. Quo ,W~rran,to PIa. 4· Q!ol~arranto, be daim~ ~o flolt' a 
34' P ~ourt of flt~ !(teuant$ tultbttl bt~ ~ano~ j(t l~ tfJere bdb, tbat It 1$ fuffid~ 
Trin. 17 E. 1. ent fo~ bim, to fbe1.l.1 tbat be tbere batb a ®ano~ tuitboltt faping aup t1to~e, anti 
Br.tit. ~ tbere it ig faib, tbatbe neebuot to make anpfurtber ototb,er IlnflUer tbereunto, 
wa.rantopla, 4· fa fJe migbrwdl babe pleabd. bere, tbat be bab a ~ano~ Witbout faping aup 
Kelloway fo. mo~e~ K:llawayfo. I j~. In Itlnere en temps roy. E. ~ pIa',3' en Gernefey, ,un Qyo War
.J 38. in Itinere ranto lifudl: pur, &c. be tlal1116 to babe a ~ourt of blS !(tenants, It IS Dere faitl, 
E. 3; pIa, 3. tbat tbe €ommon Eatu, gibes bim a ~ourt of bis ~enant6, anb tberefo~ be 
in a <l!:Io war- ougbt not to m,ake a,np d!lil~ to it, fo~ tbat fbif) Iietb not in point of fralt~ 
~~:~:~ourt tbt$, fo beu In tbt~ .p~~ntlpal €afe, tfJe ~ou~t ;"l5ar~n, IpetfJ J1~t in point 
efhis Tenants, of frantbe$; but abmttttng tbat be o~gbt to make a tttle unto tbl$ ~anol, 

be batb bere mabe a pob, anti a fuffiClent ~itle; one £Wanat map 1tlell be pat~ 
32. H.6)[0. 9. td of anotf)er, anb one SlIf)anot map be belb of anotfJer, a$ appearetfJ by tbe 

~ooft of 32 H. 6. fo. 9' ~II tIJat i~ bere befirdr, i~ but to bolb a €ourt ~aron: 
a5f to tIle manner of bi~ ~itle bere matle, be intitIe$ fiimreIf to tbi~ Wlano€ of 
Newnam, by tbi~ manner of conbepaucc Op tbe name of a mf)elTuage, anb of 
feben 2lIcre$' of 1!antl· ~unomatp, ufeb to be bemtfeb, tenendum fecundum con-

Hill. 4 E. 3.fool2.4.paI.z1. fuetudinem manerii. _ In Hill. 4 E. j+ fo. 124. pIa. 25· robere tbe conuep~ 
I ante to a £Wano~ Iii pleabeb to be bp tOe name of two SlWettuageg, 

6 E. 3' (0.243. 9 E. 3· anb. of ttuo ~arel.tl~ of 1!anb , anti bp 6 E. 3. fo. 243. anb 9 E.~. 
Manor by the name of 8. :lIl. fine plcabeb of a £Wano~ bp tbe name of 8 I. !J!antl; anb tbert It 
1. Land. alfo appearetb, tbat a ~anOt map tueU par~ ,bp tbe name· of S I. Iattb 

o~ of a mf)dTuage. 2IJ.lfo a W?ano~ may b~ knoWn bp tbe name of)~tio~p, 
o~ €baunterp, anti bp tbe fame name tt map paf~, a~ appearetb bl' 

1 i' E. 3. {o, 8, a Manor by tbe ~ooIt of I7 E:. 3· fo. 8. \t1bere ", f~off1llcnt mabe of " ~f?anol' bp 
the name of Knignts fee. tbe .name of ~ntgfJ~$ fel, anb tbt~ l~. tbere lJelb to be goot!, tbi~ 

fJabtng ,ufuaUp ca~rteb tbe name of IItntgbt~ fet, anb ~be fa,me map 
well paf$ lap tfJt$ name, ettfJer bp fint, 0t flp feoffment; bere ttl tfJt$ Plin:s 
tipal ~are, tbe manner wa~ cognitum, & vocatum, . bp tbe name of feben !1arb 
~antl, a$ well, a$ bp tbe name of Sln)ano~, anb fo in tfJi~ manner, tbe-fame 
pafreb., anti fo bere (p a goob interell, fet fo~tb bp t~e jDefenbant tbat tbi~ 
1na$ time out of mint! bemifeb bp <ltopp~ anti tbi~ i$ fUffident fo~ bhn to heep a 
QLourt ~aron a~ incibent ,tbereuntot Yelverton al contrary , anb p~apeb 

tbat 



------------------------------------------------------------
Parr I. Terllzin. Micb. 8 lac. Bominus Rex's Cafe. 
. tbat tfJc Dcfenbant map be oulleb from keepina of tbts ttrourt ~aron. 9ft i~ 
bere faib itt tbht p~intipal cafr,tbat~ir HenryNevilltJa~ [eifrt! oftbe ~ano~ofitt .. 
of 1tlbicb tbe mE)ano~ of, ~c+ Newnam anb otber~ are pared, anb tbat in 40 Eliz. 
be 1ila~ atlmittcb unto tbi~, anbfo unto tbe t~o ot{)cr%, bp tbe nal11e Df fo lUanp , 
~cre~; but a~totbemf}ano~ of Newnam, tbere t~ 110 plea atan mabe bpbitn:~~ 
to tbe cafe dUb in 17 E. '1. Br. tit. !l!!o warranto PIa. 4· £00 '2JJarranto be belt! a ~ourt 
of bi~ ~cnant~ in bia ~~no~, t~ere be pleab~b t{Jat be bob a mI?alto~, anb tbi~ 
hla~ fUfficicnt; bere be tntttle~ bttnfdf unto lebr.n ~arb 1!anll~, anb 1.0 !1. !!lent, 
& eo warranto daim~ to boUI a ct!ourt ~aron, tbl~ t~ no aoob plef}, fo~ It 1101 un$ 
pomble fo~ a ~opiboIi:I ~ano~ to be a 5Jlf)anot, fo~ tbat be cannot babe anp free" 
boUler, anb one cannot babe a ~ano~,ifbe be not cap~b~e to babe an <!CCcbeat,a~b 
tbcrefo~ a ~opiboIil W}ano~ ~attltot be a W2an~~:~!lfo it t~ b~te al~ebgcb,tbat tbts 
i~ onlp a ~attOt in repurutton, anb t{Jat tbt~ map pa(l1. tn tfJl~ manner bp a 
tontlepance, filtb tbat one mf}ano~ map be parcel of anotber, anb one ~an~~ 
map be belb of allotf)erj tbh') ~~indpal cafe bere i~ Ollt of t~e fieafon albenln 
Kelloway, berotc cHetJ, tbc ~ing t~ rbe <@~iginaI of aU francbi(e~, anti a £09 
warranto i~ tbe llting~ W~it; a ~enant at 1ttm batb not ~ide to keep Curb a 
~ourt, beina but a €ullomurp ~ttHU1t bimfelf, of a W)ano~jtbe ~iJtg beu ougbt 
to be an[tllereb in chief; mttJ it i~ to be obferbeb fo~ a :tiule, tbat none can 
pleab in cbief, witb tbt itina, but be mbiel) batb a frecbolb, anb {Jere tbe- .IDe: 
fen;)ant 1tlbicb barb onip an ~llate at 111m, anti fo cannot bolb a c!tourt ~aron, 
becaufc be i~ not capable of an ~fcbeat. Croke Juftice,tte plea {Jere oft{Je.IDefenbant 
i~ not gootl, tbe fame being in it CeIfrepugnunt, fo~ tbat it i~ itnpoffible fo~ one 
~ano~ to babe two ([ourt ~aron~; t{Jep are th.to mf,)anot~ bete; but t{Jat i~ fo, 
Jiverjis refpectibus, non jimplteiter, (!r abfolute, tbi~ bere i~ fl g~cat ufurpation upon 
tbe ~~erogatibe of tbc lJtina, fo~ one to uCe a W)al1o~, anb ltfl'P a €ourt ~arott, 
anb tbat ltJitbout babina of anp goob r'iide; ~enant l1t wiU of a W)ano~, m'ap 
B~ant a C[opifjo[b (lEllate, but not keep a ~ourt ~arOJl, be batb mabe no gOOb 
lliule bere; anb fo be ougbt to be bel1arrdl from bolbina of a ~ourt ~aron. Wil
liams Juftice, it i~ to be tonfibereb, blbctber a f2.!!0 warranto hetl) againll one til 
ff)ew; bp 1tl~at ~itIe bt keepetb a llCourt ~aro1t, o~ not. ~~ to tbi~, :3111 tbe be;: 

S5 

Binnina, ail tbcfc Ubcrtit~ were itt tbe ([roltln, anti a~ it i~ faib in Kdloway [0. 
1 38. tbe JJting i~ tbe <@~iaina[ of aU francbire~, anti tbe f2.!!0 warranto i,; caneb tbe 
Jting~ m~it; anb t{Jat a £00 warranto Uetb of a ~ourt ;'25aron, t'f)i~ appear~ up 
nIb Natura breviumfo. I 60. tbe fole anbonlp ~utfJo~itp, fo~ tbi~, tubere it i~ faib 
tbat tbi~ W~it of f!.!!o warranto IiC6 fo~ tile Jlting, in cafe h.tDere a man ltrurp~ 
cermin fr£llltbifeS, upon tf)e llting, ag fo~ to babe i1£)afe, o~ ~trap, ~arcb, o~ 
ferrie, Ot a ~ourt ~aron) o~ anp filCb hke, blitbout a11p goeb ~itle, anil tl
«ainn tbe win of r~e ~ing, if fJe bfltb goob !\litle, to bolt! tbi~, be muff make 
tbi~ to appeilr: !\liji~ <!tourt ~arotl i~ inctbent, to cbet!' 5lI11a1102, but a~ to tbb~, 
# i~ to be unbl.'rfioci) to be of a mF)O)tOt in Facto, anb in trutb, but not to be -' a~ 
in tbi~ p~incipal ~arc, a m!?ano~ !flllp in intenb1l1ent, antJ a nominal W}fino~. ~ 
~an cannot babe ~ <[ourt ;lOarlltt 1tlitbout a ~anot, fo~ tba~tbi~ ~ourt i~ in:: 
tlbent to a ~ano~, anb canllot be febereb from it, a~ appearetb bp tbe ~ooIt 
of 19 H. ? Dr. Cafe, fo. 2 PIa. 7· Br. tit. Incidents Pla. 34. a ct!ourt ~aron i~ iucibeut 19 H. 8. Bro, 
to a ~ano~, anb a €'~urt of ~ip(lWber~ to a fair, anb tbe 1!o~b of tbe ~ano~ Cafes fO.2 •• 

tanno.t g~ant nlUap blS €ourt~ to anotber, ani) if be tnant amap tbc W~hlno~, pIa: 7 Bro. tlt. 

J)t fan, be cannot rererbe fud) <lCourt~ unto bimfdf, fo~ tbat tbep art indbcnt Incidents pIa. 

to tbe ~an(l;, 8. H .. 7· fo. 4- Br. tit. Incident~ pla. 16. tbcre bp Bryan to eberp ~ 4H. 7' 4. Br. 
~anOt tbcrc t~ ~llr~i)cnt a ~oltrt ~~ron; anb bp Vavifor, tbere au certain tit, Incidens 
tbtng~ tbat arc mettlent to t~e p~tnttpaI, a~ fealtie to 11)0mage ~omage to pIa. 16. 

~rmage, a ~ourt of ~ipo~b~r~ to a fair,. anb a ~oUtt ~aron' to a ~anOt, 
anb bp tbe \!13tallt of tbe PttnctpaI, tbefe tbtng~ bo par~ hlitbottt being nam= 
eb, 12 Eliz. Dyer plz. 288. ~be ~ing bp bi.~ 1!etter~ i9atent~ batb Jeafe tbe 1:1. Elyz Dyer 
f1lF,)~no~ of Rock unto Oi'me. fo~ p'ear~, creept aU tbe ~ourt~, anb iget~ fo. 283, pla·s 4' 

qUlfitl'~, after1uarb~ tbe ~tng a~ant~ tbe reberfion to a .f,tranger, ltlitb 
t~e }£)erQuifitep, ani) ~ourt~, tbe ~~alltee mak£~ an"l)tber j!eare to 

btgtn 
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rbbf erception i~ goob,in a leaft of tbe ~illg,contrarp In tbe lleafe of tbe g~ant(C', 
H H. 6.(0. -. rbe fmnebdngrepugnanuo tbe lleafe of rbe ~ano~. j4 H.G·fo!. 49. eberp W}an$ 
49· Fit. tit.- o~ batb a catourt m;aron a~ incibent to tbe fame of common tlhg{jt. ~itz. tiro ([ourt 
Cour~ pIa. Ie. pia. 1+ ~Ifo to a f1Iflanol tbere i~ req~iUte to be .IDelllerne~ anb ferbttc~; bcr,e. in 

, tbi~ cafe be ougbt to make a goob title to tbe ~ano~, <@tbetWtfe be cannot JuG 
tiffe tOr keeping of a czcourt m;aron. ]f a man bab~ I ?o. ~cre~ of i!an~, anb 
tbeCe paffeb unto bim, bp tbe name .of a W?ano~, tbt~ l~ goob, ~ut pet t_bt~~all 
not be in bim a~ a Wlan01. a CZJ:optbolber, cannot g~ant a ~oplbolb, tbtS t$un .. 
pOffible; bere in tbi~ cafe illl]Uellion, be batb oulp tbe na~e of a .W)anot? bu.t not 
tbe effect of it .. ~n a £00 w~rranto, a CZCullomorp catOUtt, t$. n~t In queffton, but 
at tbe common naw, one W)allo~ map be beIb of anotbet, tbt$ t$ drat, anblUben 

Coke r I. pa. 
fO.17 18. j'. 

Henry Nevils 
Ca.fe. 

tbe fame efc{Jeata, tbe otberi$ extinguitbetJ, anb tbe new temain~, anb tbi$ ap" 
pear~ bp ~ir Henry Nevils cafe Cooke I I. pag. fo1. 17. Wbere it 1$ fJicfoIbdl tbat 
t{Jere mapbe fucb a €uffomarp ~ano~, belb bp €opp, anti t!Jatfucb a rufiomarAJ 
!l!Otb map keep (!ourt~ anb g~a~t €opie~; 2D~b t~"t r~rb." cuffomarp ~ano~ 
map paf~ bp furrcnber anb abmlttancC' •. ~ut 11l tbt$ p~Ulctpat cafe, tbert t~nto 
~ook, no~ anp ~utbo~itp in tIle i!aw, to warrant tbe jDl'fl'J1bant" to keep a 
€ourt bp reafon of tbi~ €opibolb W}ano~,tnbicb bc batfj,be babing mabe no ~i" 
tie unto bimfdf, unto tbe ~ano~, anb Co be i~ not anAl tuap$ cnablcb to fiolb alib 
keep a catourt ~aron, anb fo bi~ pIca to tfJi$ £00 warranto bp 11lap of~uftifira~ 
tion, i$ not goob, nOt to be aUoWeb of a$ fufficirnt. Yelverton Jtiftice. U(urpation 
del Lete, anb ~ourt ;l5aton in tbi~ ~o warranto i~ craminabJc.:lt i$ to be conrr:: 
bereb, 1:Ubttber bert be anp goob ~ar anb rqritJe mabe againft tbe JltiJtg in tbi$ 
QJto warranto. 9ft i~ brrp dear,tbat neitf}ct tbe ~ar,no~ ~itIe bere mabe i$ goob, 
but tbat bu tbe 9fubglllent upon tbi~ !l.!!o warranto, be ougbt to be Quffcb of tbi~ 
catGurt ;'%5aron.~ man cannot make a ~ano~ at tbi$ bop, a$ appear$ bp 5' H. 7. 

S ": 7.fo·3 E. fol. ;8 Br. tit. Compriie. pia. H. rqr:bat a 9tl)ano~ cannot be, but bp anrient cOJltinlt~ 
~\;t1ti com- ance, f01 a ~ano~ cannot be mabe at tbi~ bap: ~ man tnbicb batb not a €ourt, 
pn e p 2. 34' cannot enable anotber to keep a catOUtt, anb tbere cannot be a ~anot Witbout a 

~ourt. Perkins chap. tlieferbation$ fo1. 127. pIa. 670' a$ toucbing tbe romm ence:: 
ment of a Qf)ano~, a catourt m;aron i.tf inctbcnt to a ®ano;! anb i~ not to be fe
bereh from it,unlef.tf it be in tbt tafe of tbe~ing,but not bp a common perfo)l,tbi$ 
i$ nor pomble to be bone; bp tbe fame name a$ianb cornett) bp tbe fame name tbt 
fanh map well pafs again,but tbi~ cannot make tbi$ to be a ~ano~;one ~no~ 

PerItins chap. 
ohfetvations 
fo. (27. pIa. 
67°' 

map be parcd of anotf)ct fOt a time,but not pcrpetnallp; one map be llo~b of illl:: 
otber, anll fIlere i~ no queffion to be mabe, but tbi~ ltlbicb cfcbcat~, botb continue 
to be a W?ano~ niH; tbe l]uantitp onanll bp ltlbicb tbe fame i~ paffeb, i$ not 
material. ~bat a 0!o warranto 11lell Hetb in tbi.tf cafe, to know ltlf)p be Iteep$ a 
€OUtt m;aron, ltlitbout anp ~itJe mabc to ena(JJc bim fo to bo, £tnb tbi~ j~ berp 
dear, anb not to be qutfiiol1Cb; tfJe reafon of tbi~ is, fo~ tbat tbi$ i~ a jurifbitti" 
on, tl)e 11lbic{) fJe cannot babe no~ maintain, ltlitbout it ~0110~; t~e qurllion bert 
:t$ ,Wbctbet be map maintain anb jullifi'e bi$kecping of a ~ ourt ~aron, bp big 
batling of tbe ~opibolb W)ano~ belb of anotbtr W}anOt, anb dcadp be tannot: 
£lnb as tourbing bi$ rq[itle bne mabe, it i$ berp deat, tbat iJert be batb matle 
no goob ~itle to tufiifie bi.tf Itc.epillg of tbiJl €ourt ~oron againfi tbc JJiing, anb 
tbcrefotc (tp :l[ub!Tlllcnt ~f t~e catouet upon tbb1 f!.!!o warranto, te ougbt to be 
ouffeb from keeptng ot tbt.tf €ourt ~arOl1 Flemming chief Juftice. 
~be fittl point bere. con(iberablei~, wbctbct a .!!...uo warranto Herb fo~ tbe keep" 
ing of a c1!OUtt ~aron in a ~anno~, o~ not. ~ .qourt ~oron i~ inribent infe:: 
parablp to tH1U;hlno~, 11litbout anp g~ant to bim mane ltp tbc .JJiing, to keep tbe 
fame, anb tbi~ i$ not daimcb out of tbe €totun, but i$ to be ufcb anb belb of 
J1cceffirp, de necejJitate, anb no ~urirbittion b!Jt{Ji~ b~il1tJJt,' 0t bcribdl out of tbe 
~rL1\t1n bp' ~hi.a', tbefc QCour.t~ arc to be belb to. oboib inconbrniencp, anb tf}i$ i~ 
to be fo, l111tbout anl1 fpenal gtant of tb~ !lit~tT. WJan~~$ conllot ITe at tbi~ 
bap cr~ateb, unlefB'. It be bp map of berlbanon, a~ uetJ1g lJeribeb out of tbe 
~nrient Sllt}ano~, tnbtcb bcrccnb~ unto €oparccn~rp', in tbiP' mfl' upon partition 

bab 
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· bab of fueb a mf}ano~ ~ettuten tl)em, tbt ram~ lJ)all nolu ~t ill tbe," a# febttal 
Qeano~~, a; appearlln 26 H. 8. fOe 4- "'bert tt t_ all~tt!l tn tbe end of t!Jt ~are 26 H. 8. fu. 4. 

of €ommon, tbat if a Q£}ano~ beretnb, to two o~ mO~t qcoparctner~, anb tJJtp Br. tit. Manw: 
make partition, fo tllat eberp one of tbtm batb part of tbe J)emean, anb part pIa. I. 

of tbt ~erbite~, anb fo taeD of tOt," batb a ~an01, anb Br. tiro ~an01 pIa. r .• 
itt ab~ibllhtll Or tllat <!Cafe, condubel & ideo'tJiJetttr, tlJat taeb· of tbtm 
map ktep a 4tourt, fo rbat bert, nectffitp anb itttc)nbcnientp caufetb tIJtm to 
babe febtral <tourt;, but Br. lnaltel tbt~ a guere, 1llIJetOtr tbep fbaU boltl fe:= 
• beral Ql:ourt~, in a~ mueb at; it bJa~ ag1ed, fo~ tra1u in tbe ~tar~cbamber. tbtU 
it ht not a ~ano~, unltfd 1ubere tbert be t11:1o frtebolbtrl at tlJe leall, anb in 
Br. cir. €aufe pIa. ; 5. it appear_ tbat in tlJe fitgilltr fOe I I. tbt ~arol11:1a$ rttttOb# Br. ~t came 
· tb out of tbt cttourt ~aron,fo~ tbat tbere 11:1ere tbtrt but four ~uto~_, anb tbtU:= pIa. 3 f. an" 
fo~e iti~ tbe faib quere; wbat number i~ fuffidtnt, tlnbtn tbere arena mOte. ~fRegiller [g.ll. 

rile creation of tbe ~ano~ bib ~ot come from tbt ~ing, tbe €ourt ~aron i~ ~nd~ 
bent unto it; tbe €ourt of'tpoblbcr" ttnb fatrs bo.colUt, ~nb arebertbeb 
o~iginaUp out of tflt €rotnn.;~ ~a!l0~ map be, anb !tot bett~eb .olt~ of tbe 
€rotun, anb tberefo~t ex con/equente, nett~tr tbt ca!oitrt ~aron, tnblclJ t~ tndbtnt 
to Cllt~ a ~ano~, but i) €'ourt !leet i# not intibent to a Qf)arto1, but bt h1birfj 
batb a mf)ano~, map alfo babe a €ourt ~eet to be bp bim IJdb 11:1itbin bi~ 
~ano~, but tbi~ ougbt fo~ to.be bp a fpedal g~ilnt from tbe liing, anb not 
lltbertuife, anb tben be mop punifb effenber~, t{)e Wbitb be cannot bo in bbt 
([ourt ;J3aron; be cannot be oulleb of bi~ €ourt ;l3aron, ltnltf~ be be ouffeb of 
bi~ ~ano~, ro~ if be babe a Qf)an01, be oug{)t to fJabe fUtb a €ourt ~aron, 
fo~ tbi~ i~ a~ an int~bent, anb foUo11:1~ tbe W)an01, as a lleceiTarp fubfequent 
anb abjuntt unto tbe Sllf)anoJ, anb tbtrefote if be babe tbt one (~) tbe ~ano~, 
be (fJali alfo babe tbt otlJer (11) tbt€ourt ~aron·~bere i~ no boubt to be maile, 
Imt tbat a /l3o warranto well littb, fo~ to mew bo\11, anb bp11lbat fiiabt .~nb ~! 
tie be ktep~ a €ourt ~aron; but it i'.tCJ (le tueU tonubttdl of, tol1l~ 
W1it of tJiigbt of tDe iling £ball be birtcfeb, being quod, Jominul remitti Jibet, 
curia", [uam Baro1lsm; bht ,lea Dere i$, tbat tbttt otbtr ~ano~_ are witbin tbe 
g~eat SlIflano~ of, (Je. anb ufuallp bemifeb bp €op, of ClCourt ilioU: a ~ano~ 
Iltfo~e tbe ~tatute map be berp lndl beribtil out of artotber ~ano~, but b~ 
ougbt to babe faibf.)err, ·tbat Cud) a W)ano~ bab ftrtn uftb time out ofminb, 
to be lJ~anttb bp· €opp, nnb aIfo, tbat tittle out of ttlinb, Cucb $~alltee~; 
o~ lDonee~, bab uftb alfo to bolb rucb €ourt ~aron., 'anb alfo to ll~ant Co; 
~ie~ of €ourt. fioIl; to otbtr~ ? aub fo be ougut to babt p~tftribtb in aU tbbf,' 
tune out of mtnb, anb tbcn .tbt~ tnoulb babe been {toob, anb mutb better, 
tban bere it i~, tbe }j)lra lJdng. bcrt too fJJo~; tbe otber wap ball been a fute 
wap, anb tbat tuit{)out all quell10n, but a~ tbe 1\!}ltn bere is, tbe fame i~ too 
· tfJo~t, nnb boubtfuI ; tbere lllap, be a €opif)olber of a ~ano~ 11:1bctber a ~,ant 
Itp €opp, mabc bp rue.b a ~oplbolbtr, be goob o~ nor. Williams Jufiice, dte~ 
rcttltnt, Cucb .n g~ant l~ not. goo~. Flemming chief Juftice, fucb a g~ant iJ1 
deadp loob, tf be p~efcrtbe£f tn tbl~, tbat fo tt batb betn ufrb time out I)f 
m~nb, but Itot otbeduiCe, a~b. tbi~ appear_ Coke I I. pa. fOe I 7. anb 1 ~. on co1~e J I. . a. 
~tr Henry Nevils Cafe, lubtre tt J~ dearlp refolbtb bp tbt tnbole ([ourt, tDat fo. 11, IS: 
fbere map be a eUllomarp m£}an~~, anb brllJ bp QI:opp, anb tllat Cucb a cutlOt: Sir Henry Nc
tua~ no~b map bolb Q]:ourtS, anb lJ~ant~optr_, nnb tbat fUtb a rullotriarp viIs Cafe. 
~ano~ m~p par~ bp furrenber anb ~bml~tantt, anb tbat fi'nt$ fball be paib 
upon abmtttanee, a~ 1llell upon altenatton, a~ upon bifeent ; anb t{)tte 
~nap be alfo a cullomarp .~~b, ~efne, ailb a . rnllomarp ~rnant, al1 bJtll 
III caft, 1tlbtre tbe mernaltp l~ a ~tnancp at bJtU, acco,bing to tbe €ullom 
llf tbe ~ano~, a~ tbert it.t a ~enanrp at Will, at tbe ([ommon l:abJ of a 
~ano~, anb alfo tf fucb a cutlomarp W)ano~ fte fo~fdttb, £be !lo~b ffJall babe 
tO~ Cltullom# anb ~trbict~ a~ appertainittg Unto ~e fame, anb it i$ tbttt 
flub tl)at tbe WlanOt ef Aylefham, i~ t~e €ountp of Norfolk i_ btlb fJ~ (l[;0P}1~ 
Hubberd Le·A:ttorney Ie Roy, tbt qutllton l~ not btrt, ltlfJetJjtr be rnap bilbt tlJt' 
tom tfJ t lUng, but· ttlbttDtr be map gtbe tbi~ to bimfdf 01 not. Williams 

:If Jufijce~ 
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Juftice,tb~~uto~~ art tbeliubgt~lfi a "ourt ~arQn.flem.chiefjuftice,be ~~p lJabe 
bert ~uto~~ (~) t~re ,tnbicb pap tb~ir_ fi~nta .ltnt~ :b*m. Williams J uftice, It I~ ber~ 
tonftb£~able, 1t1betb~r be map b~a~ tbe" JJiinIJ~ , ~u~j~tt~ to a \!l:9urt, tOnbep~ 
tn .robun, bert, anti bp ljimrdf; tbe ~~;it or ~~gbt ill " Q.Co~rt,,~aron, fbaU 
go., anti be birettetl unto tbtJLo~~ i&aramuunt. Fle;mming _chief J uftice ag~ttb in 
.tbt~,+Fenner Juftice, pou babe no Sl@JlnO~ bere" an1;J;'l1iJetcf0'1t pOll cannot babe 
Cucb a.cltQurt ~~r.on~ ail i~ onlp ~n~i~~n~ untl? .l'~~Rqt :' pall t.t1pno.tbere boiil 
i>Iea In· a 10~itof JliiiJ~t, no~ bo, .luntce:, Curi~ pll ;ac,c~~bctl 111 tbt~ cIeadp, , 
.4lgailln tbbt ~ourt ~aron, anti bi~ lucpil1IJ of it, IJabtng mabe·to J)tmftff no 
gootl ~itle tbtreunto bp, bi~ plea1l.jng~anb-t·bat tllerefo~e be·ougbt bp tfie jubg~ 
ment of tilt ([ourt, upon tbi~ !2gowarrfltlto b~~ltBbtagait:tTt!Jim, to be ouffetl of 

. tbe 4!ourt ~aron up bitn kept (but, of notbing eire, tfJ.atb.1a~palTti) unto bim) 
after1llarbd bptDe mule of tbe~o~rt,,; 9iu~n~n~nt llla~ gl'orn fo~ tbe OOiing 
in tl)i~· /?!!o warranto, tb~t tbe fame: h~nl-\tltll,agallt11 tbe }Defentlant Sraif<rron, 

Judgment. f~~ dah1,1tng ~a bolb a '.~}ld ~~rJ¥l~ ~nb. tbat b~ bfltbm.ail,£ no gOGb .~itlt to 
gj~en:or the l)tmfdf,·up bt~ pIeabtnll to tbt~t.~o,,~a~r4nto~tO ~,npbl~btm:t~ bolb_tbi~ "ourt 
KIng m the ~QrOn, anb tberefo~t '9[ubgmenttua,.gt\len ag8InI't blnt fo~.tlje JJung, to nuti 
~~n~a~~~~o bim;, .. ~o~ keeping of tbi~ bi~ €ou~t !;t?~rori, WU*cbllubgment Wa$ rntrtiJ at-
ferton, for COt~tnglp~ t , .! ";'f;";, 

kc:epingofa "j~ ... ;.r;)l) 
Court Haron, .' 

,~ ... t.. 

• I ~ 

.:. . 
i, 

. Error upon removing of a Record~ 
~ "Jo.; <" j _ 

t • . 

T 'bf' quenion·wa~: mob~b, upolubi relllobi~ll of a metO~bbp tbe ~it'fJop 
Error upon . of Durham, upon a 119~tt of ~o~ to certtfie't{Je fame, l»D~tber tfJe Slits 
remol'in~~f a tO~lJ, a_ tert!fieb~ '1ba~ ~eU rttUobeb, ~~ nor, tbe I fame ll.1a$certifietl to be 
::~~. to b: taken b.ero,~e etgbt, anb beIng rentobeb, It appeat£~ . to be ~aften brfo~e nine: 
remond, was tbe ~~tn'ctpal "afe wa$, a fitcO~b taken berote elg})t, tbt~ ltJapto be rc, 
taken Jx!forc S. mobeb Up into tbi$l ~ourr, antrupon tbe certifping of it, it appearcb, tJ)at 
and bein? reo tbe fiuo~tI tertifieb, anti rtmobeb, lna~ taken befott ntnt, hlJ]crea)t tbe fie:: 
moved, It~p. co~tI to' be rcmobtb 1tl~ ta(tenbefo~e tlgbt, anti fo tbe :Ilieco~tI certifirb, anb 
;;~~d::fore 9. remobeb, 1tla~ not tOe meco~tI, 1tlbicb 1t1a~ to babe bern certifirtl, anti tbi~ 

ma-tter was affigneb -for~rro~: Yelverron at tbe ~ar argueb, tf}at tbi~ 
wa~ ~rroncou$ , ro~ tbat tOi~ cannot be taken to be tbe fame lli£Co~b, f02 
tbe fteco~b, p~oceebing~ anb jubgment to be ccrtifieb, 1lla~ taken befo~ 
eigbt, anb tbil1lnOi~bi~. rem~beb, makes mention of a tie(o~tJ taken I1cfo~e 
ninc, anb tberefo~e It neltfj.er t~" no~ pet can be tbe fame Jfieco~b. John Moore 

£Job. 179, argueb to tI)e contrarp, upon tbi~ fieafoJl, tbat tbe JJtcatcr numoer tOll# 
tain~ tbe lelTer, Imt not on tbe,contrarp. Flemming chief Juftice, tbe SecO~b 
rertifieb to be taken. bero~e tigf)t, anb being remol.leb, it appear~ tbe faille 
to be taktn l1efo~e 111ne, anti fo not_ tbt rame. Yelverton Juftice, aU tbe p~o:: 
certlingli at Durham, art bp ~ommitlion ~ anti tl)ere map be two febtral 
c!!om-miffion£$, tbt one btfo~e eigbt, anb tbe otber brfo~e nine. "'''Iiams 
Juft:ic~,91f tbere be ~tre anp ~rrD~ at aU, tDere i~ ~ufficicnt warrant ro~ u~ 
to p~octd. to e.ramtnt tbe ~rr~~~, tbe fieco2b l1nng p£re btfo~e l(~: atJ 
to t{J~ cn;ar~ of Lekefters €afe IttPlowdens Comment. fo. 391., 39 j. in €afe 
of an ~.nbttement, tbe S{ub~mrnt 1na~ tberc ti"berfl'tI bp n iW~tt (If €rro~. 
~n ;tbl' cafe tbe alZcO~lJ beIng now' befo~e u~, Club QfrroncL1U~, a m>~jt 
of <!J;rro~ ougbt to·be De ,Recordo, quod corllm vobis reJidet. ~be €ommiffion 
tJiretteb to nine; tbe m~tt of <erro~ make~ mention but of 8:'tbe lliecital 
i~, tDat tbe :l!ubgtnent 1lla~ fJefo~t 9· anti certificb to be b£fo~e 8. tbt£1 i$' ~r. 
roneou#. Flem. chid" Juft1ce, tbe m~it i~ bere bittlt$ to certainperfonP,bp tbtir 

. naml'_', 
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namc~, anb tbep are to certifie fucb a Secotb, anb tbdt namf$3 o~ elfe rbep are 
to terrifie tbat tbere i$ no Cucb tlieco~b; if tbep terrifie part,but not aU, map we 
P10teeb Upon tbi~, anb take tbi$ nolU ro~ tbe Came 1Rtcot~, tbi~ i~ boubtful,but 
it i$ better fo~ tbem, anb tile ,Curer tuap, tbe Secoti) beUtg 110W certifirb, anb 
"ere befote u~, to babe a W~it of ~rro~ de recorda quod coram 'Uobi$ re(tdet. (i:be A W· f E • 
lt1IJofe <trourt ag~tb dearlpin tbilt. Williamsjufiice, we map nIfo P~Gcccb bere for ;~\~cor~o 
berp well upon tbi~ C!frro~, upon tbe tlieco~b i'bat i~ now bcfp~c U$, in tbb1 qn~d coram vo
manner, a$ \tlell, a!) if tbe l!ieco~b bab been tueU remolieb. ~U tbe 9lUbg€~ his reudet. 

agteeb in tbi$ dearlp, tbar tile tlieco~~ lUa$' noltJ ~ere in .catourt, an~ tberefo~e 
tbe tliuJe of tbe ~OUtt \tla~, tbat tbep ffJoulb besm agam de novo, til a m~tt 
of C!frro~ de recorda quod corllt» vobi$ refidet; quod nota. 
"'. . 

The Lord Candifb' Plaintiff againfl: the Earl of Shrewsbury 
Defendant., . . 

I .J1! a W~it of ~rro~ to rd1erfe, a j(l\bgment gillen in Cowmuni Banco in an In a Writ of 
~rtion of jDebt conbirioncb pur.payrn.enr del mOllp,pl~ob pcrfo~mante general.tv; Er,rer torever[c. 

tge J)Jaintiff prea:b~ Non folvit, IlTue Jopncb upon rbIell' anti (rH~b, anti tl1crtUtt, a.J\ldg~ent 
anb 9{ubgment 1tla$ tbere gibrn fo~ tbe W>lailltiff, ani) to rebcrfe tbt~ 3Ui)g~ ~V~l ;:: ~ebt 
ment, a W~it of C!Erro~ btougbt, ani) fOt (!frro~ il~llncb? tb~t. tbrre 1tH'l~ a El:ro; that e > 

mitlriaf, fo~ tbat tbe venire facias \t1a~ not well a\tlarbetJ, 1tlbrrcln tbe Ql:afe ap: there was a 
ptareb to be ti)i$,! tbat bp tbe conbition of tbe ~ontJ, tbe m?onp lUa~ to be paib mirtl'iai. 
at tb~ ~outb ~01cb bOOt of tbe J.1!lari{{)~€bllrtb of Hauck·Hucknol, tbe venire facias. 
11.la~ De vicineto de Hauck-Hucknol, tubrrea.;1, (~ it 1tlap objettdl) tbe fome ougbt 
to babe been De parochia de Hauck-Huckool, anti tDip bJa~ amgneb fo~ erro~, 
1t1Derein tbe quellion wa~, ltlijrtfier tbe venire ougbt to be, 'De Hauck-Hu~knol, 
O~ De I'arochia: de ,Hauck-H ucknol. Yelverton, Jufiice" tbe venire ({Jan ne13et rome 
of an ~bjettibe. ]n.tbi~ cafe it lUa$, utgeb, tbUt tbe f'ariij) tllap neber in 
quellion, but tbe ~o~cb onlp. Yelverton attbe ~ar, tfJere i~llo p~efibent'ft1~ to 
lnarrant tbi~ e,tception bert alTtlinll tbt ~riaL Yelverton Jufrice, tbe lUte ex:: 
teption 1ua~ neber taItrn. ~t hla$ ®bjertei), tbat bere lUtl~ no r(!o1un,. no~ pet . ' 
~ati({nlamCi) ill tbe llieco~b, nOt in t{Jf (tonbition, ani) tberefo~e tbi~ \tlap a O,bjeffeJ. 
mif~ttiaI. YelvertonJullice bemanbei:l, wbetber Hauck·Hucknol \tlere a r(!own o~ 
not. Anfwer 1nn~ matle tbat it bJa$ a t<io1.tm. Crew Serjeant, tbattbi~ 11la~(a 
mif:triaf,.anb fo tbe 9lubgment <!ftroneou~: ~ll bi$jDctiaration, be ougbt to 
t~p~er~ a plate certain~ from 1ul)ellce tbe venire to come; if it fbaU be bere inten~ 
beb to. be 1t.1itbin tbe ~~riltJ, tbtn. tbe venir~ facias ou~bt to babe bern -de paro-
chia, Htl. 7 Jac. Bragg agamfi Carter In jDebt, It ltJa~ laIi) to be apud parochiam de In 
magno Burfted, no t<io\t1n nam~b, tbe venire facial ltJa$ de magno Burfied, anb belb B 11. 7 Ja~. ft 
goob. Hutton ~erjeant, ~f tbe co~tlition ~as to be patti at bi~ Wlanfion ~oufe, c::~!.agam 
of tbe W}ano~ of Dale, tbt$ e,etent ttl fuffictcnt to·mafte a goob ttrite, anb tt ij)aU 
be intenbeb to be a r(!o\tln. Flemming chief Jufiice, tnbere tbe papment i~ to lle 
mabe at. biP ~~llfiot1 ~oure Of t~e W}ano~ .of Dale, tbere i~ tbe venire facitf$ be 
de Maneno, tbt!) l~ goob; but If l.t be Dale, It map bt quefttoneb ltlbetber tbi~ 
1ttoutb be JJoobo~ not, be tbougbt tt \tloulb not be ~OOb" Uert intlli~ czrafe, tbe 
papmentlPto be at tbe ~outb ~o~tb of tbe ~artfb Qrt)urcb of Hauck-Hucknol, 
anb tbe venire facial ougbt to be of a place certain; if it bab been de Parochia de 
Dale, tbi~ bab been gootl, fo~ tbat no 1Pari1b <tr!)urcb tall be l11itDollt a ~a rift); 
if tbe venire facias bab been De earochia3 anb no r(!o\tln nam etl b-efo~e, tbi~ bab 
been goob, but if it bab been of a ratoltln tnbere none nameb befo~e, anb ltot de 
Parochia; tb~~ bab not ber~ goob. Yelverton Jufiice, 1tlbetl~ De anebge~ Hauck-
Hucknol, tbt~ ougbt to be In~rn~eb to fte a ~o1tm, tbere i$ bert no ~oltm l1p , 
name .allebgdJ but tbe ~artfb czrburrb of H:2Uck-Hucknol. Croke Jufiice, if tbe 
venire facias bere ~atl been of tbe ~o~n~ tbe fame bab 'not bern guob" but being 
bere De vicineto de Haucl~-Huck~ol, tl)l,\f 19 goob. Williams Jufiice, a l&arif{) i$ a 
place from tobence a ventre fa,cza$ map well be a\tlarbeb:, but itt,; not fo, of a 
~itp, O~ a fo~rdl, a }f)ariCfj l~ ~ place tno~e gClll?raI; Parochia i~ tbU~ befineb 
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to be a place in 11lbiCfJ, populus alicujus Ecc/ejilf', nre refitJing, if a papmcnt of .im')np 
be to be mabe in ~e~~emple ([burcb, tbe rvenire faciasounbt not brre to be ~f 
tDe <!tburtb, but De Parochia de St. Dunftans. ~n tfJi~ p~incipal coreYelverton mdl 
Croke JUfHces bdb tbe ~riaI gootJ, nnb tbe venire facias De Vidneto Hau~k Hud(
noI 11lalf tueU atuarbd( Flemming chief Jufiice, ~j1liams, antJ 'Fenner Jufl1Ce:~ fjdtl 
tbe contrarp,anb after111arb~ at anotber tAne tbtlf matter walf mobdl agaIn,antl 
George Coke argutb, tbat rbe I"flenire facias 111alf well a1tlartlcb. 9it flJall not .be 
bere intenbeb, tbat tbe lj)aritf) e~tenblf it felf furt{)er tban tb~ ~own of 1t1DtcfJ 
tOe ~arifl)bat{) it~ namc. ~n Throgmorron anb Tracyes cafe In Pl.C~m. fo. 149. 
ltlbere tbe ~bbotof tbe ~onanerp of Tewxbury,apud Tewxbury prxdHStum mabe 
a nenfe, it is tbere ruleb, tbat Tewxbury ltl.ap> tb~ ~o1tln, anb apud Tewxbury 
prxdiB:. tbi~ i~ to be in villa prttdiCfa. 9ln tbtlf 1~~mctPtll ~are, Hauck-J:-IucknoI 
maUbe intentJeb to be a ~o1t1n, anb tbilf fo *If namrtJ, tbe venire facias t~ wen 
all.1arbeb: tbe ~o1l.1n anb }parifb bere i!t aU one. Thomas' Crew> tbe venire faciar ' 
in tbi~ cafe hl"alf not 111ell a\t1arbeb; alfto tf)e pJeabiug brre, tbe papment i~ to 
be mabe at Hauck-Hucknol, videlicet, in .I1uflrali porticu EcclejidJ parochialis de Hauck· 
Hucl.nol, tbe venire facias 1tta~ of tbe ~o1l.1n. 2Il~ to ~afelf of ~ntenbment$', 
ltlbere it i~ to be intenbet. toe ~oltln, tben tbe venire facia! to te oftbe 

Hil. 7 Jac. n.R. ~01l.11t, if it be of tf)e pariq" tbm tbe venire facias tlJ be of tbe ~arIq" 
Rot. I 3 I ~ anb if of tbe €allle, tbe venire faciqs fJ)all be of tOe tCaftJe, Hi!. 7 J ac. B. R. Rott. 
~ragg .Plain- I i I 2. Bragg }plaintiff allainll Carter in Dette; ~o ~ohlJ1 tberc namrb but Lonaon, 
~~r~~ra;~fcn_ tbilf p~efib£l1t i~ t~ J?~obe, tbat ltlbere tf)e quenlon 1tla~ De n:agno Burjled,anb 11~ 
daot. De paroc~ia, tbe opJJt1on of tbe ~o~rt tf)en hta~, tf)at h1~e~e tt tlf nametJ to be In 

tbe parlfJ), tf)ere tbe venire facias Ilf to be De parochia, O~ It Ilf not gootJ, but otber~ 
Wife it ilf, 111bere it ilf to be bone at tbe <!titp of Dale, o~ at bbt W)anfion Jl)oure 
in Dam, tf)tre tbe venire facias i~ to be of tbe ~o1t1n. Yelverton Jultice, of wbat 
place tfJOtil~ tbe venire facias ber~ babe been~ Croke J ufiice, papment of monp i~ to 
Ite matte at tbe ~arket tCroflf In tJje ~own of Dam: tbe venire facias bere tfJall be 
De Dam. Walter, tbe venire factas ilf bere well a1l.larbeb, anti tballbe goob, anb tbi~ 

~ 1 Eliz .. B. R. bdng 110111 trieb, ilf to be affigncb fOt (!Errot, tbe 1!a\tl ll.1iU intenb tIJi$ ~riaI 
Be~rid&e$ cafe' now to be, . hlf)ere it (Jugbt bulp to bel .anb 3 I E!iz. B. R. Benridges Cafe abjubgeb 
adluesed. bere accotblnglp, 111bere tbc cafe ltla~ m an ~ttlon of lOebt, fO~1liel1t, tbat was 

reberfeb upon a ileafe, tbt 91ffue ltIalf trieb 1t1bere t{)e ~ttion tua~ b~ougbt, it 
1tl~lf allebgeb in ~bi~ ca_fe, tbat. tbi~ 11.la~ a ~if~trial, but it 111a~ abjutJlleb, tbat 
tbl~ ltla~ 1l.lell trteb, bemg a t~tng trnnnto~p. Yelverton Jufiice, bere hl a goob 
~true ltleU ttieb, anb tbe ve1fire facias 111ell aitJarbcb, anb tbi~ foUohllf tbe 1tlo~b~ 
of tb~ €onbi~ion, pap~ent pJeabeb,. anb tbi~ benieb, bereupon tbep are at 
31ffue, anb tbt~ 111dl trleb. 9I neber bIb fee anp venire facias to be atuarb£tJ De 
Vicineto vill£ de Dam, but de Dam. ~f tbe venire facias bere t110ulll babe been De 
Parocbia, of 1ll{lat ~ariO} llJouIb tbi~ be, a ~ariq, connot be in a ~01t11: but 
a ~own map 1t1e.I1 be in a llnrilb: tbi~ ,venire facias berc' ht 1t1e11 atuarbeb, 
anb fo no ~rro~ in tbe ~utigment, buttbe fame oug{)t to be nffitmcb. Fenner 
Juil:ice, iti;11. to be bereinrenbeb, tbatr~ere ilffom~ ~tberplacc, tbantbeJ)aritb; 
11lbcn be fattf) bert, Hauck-Hucknol tbtlf fJ)a~1 be Intrnbcb to be tbe l&ariff), anb 
tbe 'Venire facias to babe been bere of tbe }.&atdb, but 1t1bcrc tbc ~olun i~ firff 
nametJ, tbere tbe venire fa.cias ougbt to be of tbe ~own; but a~ it ia bere in tlJilf 
~are, wbere tbe reference tlf to no otber place. but unto tbe }&aritl), alf in tbi~ 
<!Cafe it i~, tbcretbe venire~ &c. ougbt to babe been a1t1articb De P arochia 
anb not of tbe ~ol.Un, aub fo tbe fame tua~ miftll.Uarbcb, anb tbhT being notU 
£tffigneb fo~ (!Erro~ in tbe 3lubgmtn~, _tbe fame i~' (!ErroneouS', anb fo~ tbig ~r~ 
to~ to berebcrreb. WilliamsJufiiCe,ltt~ tbe (ounben antJ ben pleabingfo' to Jap 
!be ~o~n fi~ll. 9If n~onp be to be paib in ,tbe ~cmple 'all, o~ czeburcb, tbis 
tn plea~tng Ilf to be latb, to be apud p'aro.chtam f,!l1Cfz Dunff ani, videlicet, at tIJe 
~tone In tbe ~emple €Jjurb, anb tljl$' l~. fo ufuaHp bone: a ~ariffr map ftt 
of a place nnb ~ of ~oh1n,. eff locus fe~ non villa. ~n Cornwal, tbere are 
ttt1entp ~o\tlnl1 m one .}parlfb, anb It t~ not tiJ be boufJreb, but tbat a venire 
fa,ifls map be a\llarbcb of a CallIe, 'Venire facias De 'TIi,imfD Cajfri Je B. anb tbi~ 

, b.ta~ 



-
Petre 1. Ter. Mich. 8 Jac. Woods Cafe. 

lt1a~ nhjubgeb {lere to be goob in 4- I Eliz: anb fo wbcrc a tbtug i~ laib to fte bone41 Elj~, Bo 

at tbe W?illtOf of Dale, tbe veni!e facsas ~~ not to be ben' ah1ati)eb de Dam, but 
ile manerio de Dam:, 1tIbere ,tf)ere l~ a ~arlq, anb' a t(!ollm no!Utb,_ tbere tbe 'Venire 
facias f{JaU be of tbe rqro1tln, but if no ~o1tm be namett, tbl'l'c lt ~an fle of tbe 
~ari({J; tbe ~arif{J is berp uncertain, if a ~arif{J be nameb, tbe otber ma)fil 
Cup, tbat tbere are biberlf rqro\1jn~ 1tJitb~n tb~~J&arif{J, a~ Sam anb Dam j if one 
plcabJI in aboibance of an outIarp tba,t It turt)li:ln Dam, abfq~e b()c, tlJat it wa~ 
bt tbe ~arim of Dam, tbe venire facias Iii berf to be De P arochl~' :3I~ a paVtnent 
of monp fie to be melle at tbe €burcb bOat of ~t. Du?itans; a vemre {aetas ~ann~t be 
aUlarbeb from bence, but front tbe place' filbere It lthlP matle; in tbl~ p~tntt~ 
pal cafe tbe 'Venire facias 1tJaJI mifa1tlarbcb, anb fo a miftriaI, aub tOe ~ttbgment 
fo& tOi~ caufe <!fJ;roneou~; anb to be reberfeb. Croke Jufiic~, tDat tbe venire fa~ 
eias in tbi~ caft tnil~ \nell a\tla~beb, anb ~be 9\ftlte tuell ttlei)) ~n~ tbe9Jub(f~ 
ment to be affirtnetJ; anil tbe btffen~nc£1111U be, 11lben tbe lSanfb la nomci) bp 
1ttap of biffintt~on, o~ repar~t~on, tb~re tl)e 'Venire facias q,atl be of tbe ~ati!fJj 
but not otberwtfe. Parochia o~tgtnanp t~ 11l{Jere manp '(Jure~ are ret togetfJtt~ 
but hlbtre tbt; i&adij) j~ nameb bp ~ap of ,IT?enoration, (It ~,t}piamttion; 
11lbtre tbe placl? Hetb , tuf)l'te tIle monp IlJ to be patti, tbcre tfje venire facia. is' 
to be otuarbeil of tbe ~olttn, a$ bert in tbilJ cafe, tbe 1lJ)arit1) iJI namett ~nlp I1p 
map of ~rplanation, 1t1beh~ tbt place of papment oalfebgdl to be, tbe fame be~ 
ina to be mabe at t{tt ~outb W>o~tb boo~ of tbe lli>artfb «ttljutrb ofHauck-Hudmol; 
tOe 'Venire facias {Jere i~ turU ahtatbeb of tIle ~o'fun) flnb fa no illif~tdaJ, but tbe 
~ubgmcnt to be affirmdy, Flemming chief Jufiice: tbh1 i~ a g~eat anb. a berp 
lIiffimIt cafe, anb berp 1tIo~tbp ·of a conference h1itb aU tbe un of tbe 91ubge~ 
fo~ tbt certain fetIing of tbb1 boubt; tbilf iJI a berpgoob atgumentaItle cafe on 
Dotb fibe~, tbe venire facias i~ to be atuarbeb in rucb manner, a~ bp tbe tOUtre of 
gram tbe fame ougbt to Ite; tl 'Venire facias ahlarbeb of a fotuff tannot be goob, 
itt aftnutb a~ tOiJI i~ a place onlp fOt wilb ~ea1l~; 1Uitbin a ville, J.'i~ ~artq,." are 
moll rQ!riaJ~, truo Cottm appear, tben tbe -venire facias i~ to be De Jarochia, but 
tubere a rqroltm i~ »arnett, tberc tbe 'Venire facias fl)aU be alnarbeb of tbt ~oh1n. 
9J1t anotber time afterwarb~ (~)Terrnin, Hill, 8, Jac. So R. tbe €ourt being bibb· Termln lHIm~i', 
beb in opinion; Flemming chief Juftice, being mobcb to belibec bis opinion in 8 lac, lB, iF" 

tbf~ cafe faib, tbat. be bab mobeb tbe 9fubge~ at Serjeants Inn fOt tbeir 
opinion~ in tbi~ cafe, anti tlJat tbe better opinion of tbem tbere b.la~, tgat 
tbe ",'mire facias mad well atnarbcb, anb tbat be bimfdf tua~ aIfo or tbe fame 
cptntcm, tUat tbe venirefacitH tna~ well awatbeb, anti tOe :Jjubgment well gibeu)udgment 
ani) not <!erroneou~, anb fo bp tbe Ilinte of tOe €ourt, tbt£e 9rubgl'~ agatnrt affirmed &y th@ 

tUlo, :JjUbgment \ua~ affirmeb fo~ tbt j)efenbant in tbe tn~it of (Ilrro~+ Court. 

VI/ood Plaintiff: againfr Ingerfole Defendant. 
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qudlion btrt onlp i~, fo& tl)at pared of Jranb 1nbitb tua~ btbir~b to tfJe q,eU)eft 

Hamleton, ~c, .fion, anb fo~ 110 mo~to Harris at tbe ~ar tltgucb~ tbat tbe drue of tbe (£EI
Hamlerooicafe beU ~on fJ)oulh babe tbe jlanb, anb not tbe3~nde~.. ~n Hamleton , a.nb 
Mich .. 29·. ~nd Hamletons €aft, tnbicb 1ua~ Mich, 29 £Inti ;a Eliz, tn c. Eo wbcre rbe bItt 
~~ ~b~r~nH~;' jI)ebirr 1Ua~ mabe to tbtct W)en, tbere it blas belb .tbep €Jjoulb be J;opnre,: 
CoIH! 6. a. fo, !ltUtt~.. ,91n W ildes €~rt Cok;J;. pao fo. I 6, J[ 7, hlbere It apptOlr~ ~ tbat :m tafe 
xo,Ni, *ildes of a 10tH, one h1o~b tn frbtdfi~ ffJail make {eberaI. qffiat~~, to feberaI rc;= 

Cafe, rpttt~~ a~ lnbere a J)tbife i~ mabc to ont, al1b to ~tg1. QJ:bdb~lZn, If be .~atb 
no €biIb2en, at tbe time of tbe ~ebf~t, tIlat tbt)t tbt~ ~~ an QEftau ~ad in 
bhn, fOt tbat tbe intent (If tbe lDtblro~ bere l~ mantfell (mil ttr~at!1' t.bar 
{lip ~bUbtfn q).oulb takt; al1b tbe blo~b~ {fjaU ~t taken a~ hlo~~ of hmttattolt, 
but if b~ {tab qrbilb~en at tIle timr, tbrr~ tbI~ tlJoulb be a :3lop~t:dfate fo~ 

~ 9 It 8.fo.9,b, nife a»bne mo~r, 19 H 8, fo. 9~ b, fbat tbe Intent of t11erp lall mlU, fiJaU be 
Gld Reports, taru~n at!o~bing to fbI.' intent anb ttll't'min.ll of tbe K1!rffatot, lnberc tbe fame 

appear~ not bp erp2er~ .1t1o~b~, a~ a lDeblfe mabe of1!anb to one imperpetuo 

11m, o~ to feU, gibe, o~ bc tuttb it atbi~ pirafurc, tbi~ ij)aU fie in bim a fee 
J E, Br, cafes ijmpfe, fo~ [0 1ua~ bi~ intent, anb fo t~ 7 E. 6. Br, Cafesfo, 94· pJ~;. 4:; 2, . anb 7 E, 
(0.94-' pla.43:2.· ~,Br .. Cafesfo. 94.· pia. 4~ r. If a ~an batb tb~ee 3J, , . y Ul 
and 4-3 j, m tbt~ lntmnet (~) one part to ~l~ fi~ll ~(ln, ~notb~r part tn bt~ ffconb ~on 

in (~aH, anti anotprr part to bl$ tbtrb ""on m t<lCad, anb t~at none of tbem 
tlJaU feU ~mp part, but tbat cacb q,aU fit )!;ltir to tbe ot~er, if one (if t~t ~an51 
bict1 tvitbout lITHe, bhl part· rpaU not rtbert to tbe I$ibeft .,t\on, but ffJaU 
remain to tbe otber; anil rOt t~at tlit 1uo~b5£ (tbat tat!) ffjaU be ~tir to tbc ot{)er) 
implies a -remainber, lldnn tn tIlt tafe of a lWiH, ttlbitb i~ to be inttnileb to be 

O!. EliL, Dyer atto~bingto tbeintent of tbt JDebiro$' '2, Eliz, Dyerp12, 17 o. Frenchams ~are, be::: 
pla, x 07, 11ifti'! llanb to bi~ mire fo~ fife, tbe remainber. to c. F. tlnb to tbe ~etr~ ~aleg 
Frencnam!J of bt~ bobp, & fi contingAt illum obire fine hterede de corpore, tben to H anb bi~ ,eir$ 
r!;<l,f~, ~ah;_ in ftt fimplt, tbe tetnainbtt to ~bt next ~~ir ~aJe$ of kin; abjubgeb 

tl}at tbe Ji contingat botb not alter tbt~ad" btumfe rbe lnUnt of tbe ll)ebtfoJ i~ 
,apparent tn tIle p~intipal tafe; it i~ repugnaut t~at !be ;W€ot~er iboulb hal1e 
tDi~ 1!anb, Jibing tbe ~ffue of tbt Q1;lbeft ~(m; tbi~ PJindpaI tar", fi1in"'cafe 
of fa Will, anb upon t.onffrwtion to bc mabe tbl?rc~f, t0~ tuOtb~ f)ere «re~ tbat 
if anp of tbt ~on~ tnt, tbat tbe ont, £baH be ~e:u~ to rbe otber, anti bow tbf.¢ 
map be, i~ tbe matter tcufii:Berable; tbe 1tlO~b ~e~r, ffjaU 110l bere ~naIte sup :Jill:: 
Iltruante, tbe ~lbtff ~on bert biltb t~e 31nbentanc~, anb be ljatb flU q£;ftatt 
fo~ 'lift, in bi~ part in poiTeffion, anti a fer Ilmple in rebrtfhm in tbt orbc!: 
patr~, Williams JufHce, tnbat ~llate i~ bert bebifcb, tbict1 Hmitation btu i~ 
meedp botti, it batb not appear bp tbi~ WiH, h1bat tbe JDdlifot meant, it 
being altogetber tUtcertain, ante fo boil! in 1!aw; a ~eafon of tbiss map 
bt mabt upon tbe~tamte of 34 H 8. cap,;. a jI)ebife i~ to fie mai)e to fome 

If llliz D I:r perron, o~ per~on~; ~nb to tbi.£) ~urpof£ j~ tbe ~afe in I4 Eliz. Dyer fo, ; 0 i, pIa. 
[0:3 03:plI.49 o 49· wbere a Imutatton bp }WtBto a ~on 11] ventre fa mer(: l~ not goob+ 
Coke 5. p:1l, fa, C.oke 5, pa. foo 680 Chex:eys Cafe,; ~ ~an batb tWO. ~(ni~,. nameb John, anti bee 
68. Chelileyc$ tllr~tb ~anb t~ John bt~ .f,on, , t~l~ .1~ a ~neet bOlt) .ID~tnre,. fo~ tge incertaintv 
cafe. ~f It; tota !Curta C:rt~pt Flemmmg chIef Juihce . a.g~~eb 1UU~ ~un, f~~ tbi~ bring 

lntbr Ql:~fe of a .119111, tbe naw hull make tbl£i ~Ob. J(}emmI~g cheifJufiice, 
a~ . to tbt~ J)eblfe bere. ltlben on~ . of tbe ~on~ tll~~, tbe reberfum i~ in bi~ 
J.)etr ; a~ to tbe b:lo~b~ U1 tbtWtU, ~bat lf one bll'~, tf)at t~e i.mlZ !paU _ {}e 
'tir to rbe otber, tbi~ i~ but all (f1late ro~ Ufc; {Jere are tu~el! ~um"', jDt:= 
biref~ tn tbi~ taft, it i~ to be. tl.nrtibcrdJ t1l~<t!t ~ftate t~c!1 babe bp tbi~ 
~iIl, ~btp babe 110 . fucb Q,fffate lUitb a. remainbcr oller, aRJ to make anp 
~trRofitton tbcfcof. :Jlf a i:eare fit mab~to'u$flann ~nb l~ifc, tue r£::: 
matnbe~ fl!l~ . fllttp Ott~ pearl1 to tbe fUtbtbo~\!~f t~em~ nfttb~r-$f tbem f1cu 
~an rap ~ertau~ip, ~[ltcbof ~~m q)~n babe tij!~ ~ea~e fOJ f(d~tp Ilne pe,JC~ 
~n rel1:ltlmbt.r, ~t blZ~ng uru:ettatn lnbttt) of t~l'~ man furbibG? It{lla! [lJil:!tprr; )Jrre 
tn ~bt1;t 19~tnnpai ~arr, tbe. ~!beft ~on bcmg ~niC, rnap wdli fJ\S~Jrz an 
$ttum of 10a.nt1 fItl~ :Wa.nt· bone; a~ ta tb~ laurr j\JlJWi'Jil:a in ll~iJSi iIDin, 

{tbat 



Part 1. \ Ter. Mich. 8 lac. Woods Cafe. 
--~----------------------~-------------------------~----
(tbat tbe one !ball be ,eir ~o tbe otb~r) tb~re 1no~b~ar~ not meedp b~tb, att~ ible, 
fo~ tDep map babe fame tbmg bp tbt,t1 Wln, but no (!J;fflltc of91nbcttttlnce, tn, a~ 
mucD a~tbefe are, 1tlo~blf onlp of 1l.imitation. of an ~nate pt£ccbent, Wbicb of 
tbtm bere ttJaU firll btt, tbe orberlf to futceril blnt, but not fOt tbc ~nberttance, 
but if be babe 9ltrue, .tbe- 9jfTuc i.t1 to babe tb~ fame; lJere, j~ au interet! patrell, 
but not futb a one il$ l~ g~alltable bp 'One, nOt t.t1 tbt fat~e tn tbe ,otber., but!$ in 
4JubibuJ.YelvertonJuftice, tbi,\faffrallge ~af~, hV ~cb~atb o.r tbe ~cbtfo~ a fee 
fimple i~ llefcenbeb untotbt <!elb'e.ft ~on" tn bt~P~tt, to '~lm b.e\:Jlfei.l, al1b!,!fp 
tbe rtberfion~ of tbe otber part~ In fec ftmpie; be .batl)'9!ff'Uea ~oJt; anb ltle~ 
'ball tbi~ naw go fr~m bim~ i~ m~U not; a~ ~llafc.jb.,~e ·q.mple~ i.lefr:enb~',f)er~ 
l1nto bim ertcureb, euber batb of tbelll,tubtc~ rurblbc, Ot neltDer ,of tbem" ij)aIl 
Da'oe t6i~int£1~ainber; we ougbt bercto tnaIteJucb t1to.n~rt~ttlo,n, flUb to g!l; 
tbtr tbe mramng o.f. tbe rqrellato~., out of ibe l.boto~ ~f tlJc ~in, it fdf, anti m 
tbi~ cafe berc, tbe ,etr of tbe eIbtft ~on fi)aU.ba~~ ~bt~ non~, ra~ber tfjananp. 
of tbeotber ;J!)~otber~. Croke Jufl:ice of tbe f~me 0f11ntOll, tb~tlJl tbl~ cafe d~a~lv" 
tbe ~31£rue of tl)-e <elbcft ef,on £pall pabe tbt~ l!anb,: _ anti not t~e.tlli.o r~r\llb~ng 
~OIl~; bp tbe mule$' of l!aw, tf tbe,r~be anp rcpu~.nU'lJ1.cp,al,1b~ 1.t1cert.tlll1tp U1. tl 
J)ellife, tbere tbia' bebife ft)aU be b~tb~ ClI1~ .bere til tbl~ Wl~l tb.erc t&l a plotn 
repugnantp, aUb tb£refo~c tbe .IDeblfe ttl tb!f5 c.afc ffJaU IH~ lJOlb; tt ~pp~ar~ ~P 
tbe cafe tin 19 H.8: Old Reports fo. 8.6_. lnben tbel~l~rnr of t'(}e 14i.~nato~ ~n bt~ ~ln 19 H. 8. Old 

barb not a~,2ce w!tb tbe ~ulr~ of i.a~, tbc.te tbl~ Intcnt ~fjn lie bOlll:,- afS if III repo;u fo. 8. '60 
~an ,IDeblfe 1!.anb to A. tn fee, anti tf be btc~ 1tlttbout Jl)ctr, tf)a t B. fiJan babe. 
tbellanb, tbi~ rocbifc i~ llo."t~ B. fo~ tbat one ,ce,flmplc CtlUllo;ttJepcllb upotf 
~ttotber, bp tlje ~ule of ~aw, ttl 2.7 H. 8: fo. 2.7+ tt ui tberc dcadp ~g~etb"t~Jlt 2 7 H. 8. fo. 2.:': ' 

1f1laub b~ JD~blreb to a ~an, flnb to bl~ .Clt~ ~alc~, tbejDc\llfee bad) an Old reports. I. '_ 

Effate ~atl Wttbout otDer wo~b~,fo~ tbat tbe tia1tll~ fabourable to aU jpli1rir?~, 37 Eli:z.. B. R. : 
anb min confirue tbem acco~btnll to tbe intent of tbe .IDtbiro~, antrfo? tDi~t1iea:: 
fan tbelDebifee bere roan babe an <ellate tail, (otbcr1t1ifeiti~ in cafe of a ~~nnt.) 
3if a mall bebtfetb ltat1b~ to b~ .fion, anb to bi~ 'cir~ mfJale~-, nnb if be bicp 
11litbout 9ltTue, tbat bi~ feconb .t>on t1JaU babe tbe lranb, tbi€! mall no tuap~ 
enlarge tlJe (.!fllate, but tbat bi~ ,cir ~ale t1JaU babe it, a; befo~e it wa~ hmt:: 
teb,bere it i~ not certain,Wbat 9l-lTue man babe it~ anb t~erelo~e t{)e 7!itpitatioif .:: 
i~ boib, as ibIe, ani) t'ijat fo~ want of a fuffidtnt iDecIaratiott of bi~ intent; Lil 

fo~ if tbe pOttngell~on bappen firll to bie, mbo (f)aU babe tbbf1!anb~ bp tbi~ 
limitation ueu, it botb not appear, anti tf:)erefot€ tOe ·lhuitfltion i,g botb.; anb 
ibJe, anti the :JIfTtU of tbe elbell ~on fiJaU babc tIJC Eanb after tbe beatb of 
f)i~ fatber. Flemming chief J ufl:ice, if tbe mill map ffanb goab to anp intent, 
fncb tonftructiolt ougbt to be mabe to upbolb tbe mill, if it map be. ~bi~ 
€afe ~a~ after1t1arb~ moll.eb again, ~nb Hill, anb gaker~ ~are. d~cb, 1tlbitf) 1tla~ '11"1 • 
37 Ehz. B. R. Rot!". ~ 82. ~'bere t~e JDcbt.fe 1tla~,a,!j ill t~ta' J)~lJlctpal <!l'afc,. anbB~ke~g~~~!_ 
tbe dbdt .,f,on tllerebidJ firri, after bt~ :fatber, babltt!T jlffue a ~on, a~ in dant.Rott.322. 
tbe i9~iltdpal ~are ~er£, anb tbe better opilliOl1 of fijI.' . QCourt tOtte 1tla~ . . 
tbat tbe 9lifue of tbe eIildl ~Oll fiJoulb ~abe tbe ifanb, anb fo in tbi~ ([afe 
now bere in gutffion, t!le opinion of tbe ~ourt lt1a~, tbat tDe ]true of tfJe 
dbeff ~0!1 .fbon1b babe tbe ~anb UpOll tf)e btatb of bi~ fatber, ('mb not tbe 
two ru~btbUtq U.ndr:.f: anll.lt 1tJa~ futtucr ag~eeb J tbat tbe l1ieberfion of tbe 
~nberIt~nte l~ 111 tb~ ~on of tbc tIbeR ~~otf}cr, a~l11 tb~t tbc otbcr$' babe 
onlp <!enate~ fo~ tbrlr hbe~, up tbe ~tOpC, £l17cmung, flnb «ol1ffruttion (If 
tbf.t1 Wi~l, flub, fo tbc ®pinion of tbe ~ourt lt1a;1 fOt tbe :Jlffue of tbe eIber 
~on, betng .!?efennaltt ngainll tlje ~Iail1tfff, l11bo daimeb utlber tbe ~ide 
of tIle futblbl.mJ .tlltcIc~, anti bp Fenner, Williams, Croke, flntl Yelverton 
Judges, tbe lWlll I~JJoob to tbe <lflbcll A'Oll, flnb tIlar bi~ SUTne ff)aII babe 
tbe ;(a1)b: ~l1b tbat tbe fubfequcnt ClClaufe in tbe Will, after tbe patticu-
!at. beblre~, (;1) ( tbat tbc onc !ball be 'eir to tbe otber) is triepugnant 
111 it ~elf? tD tOe otbcr part of tbe OHiH, anb fo tbe fame QCIaufe i;1 me·rr:: 
Ip bOlll tn 9!a1n , flnb tberefo~e 91ubgment tua$' gillen I1p tbe ~ourt fo~ 
t~e :3rtTue of t~c <!elbe1l ~on, againft tbe t1tto furbi\ting ~onfj, allb 

, tbat 



Termin. Mich. 8 Jac. Praunce., afld Simpfons Cafe. 'Part I. 

Praunce Plaintiff, againfi: Tuckle Defendant_ 
t" 

Pra~ce Plaint'. I~ an ~ttion of ~refpa~, tbei&laintiffbedare~ tbat tbejDefenbant bfbentt.t 
:tg~nfl: Tuckle anb b1alie bi~ €lofe,4ttlJafe, anb b~ibe bt~ €attIe to bi~ .IDamag~ of, ~ 
~j:;'d~~\i.atc rqr;tle ~efenbant plcab~ ~. jullifie~. quo~d ImratitJ1Jem & effugatiomm, but pietltl_ 
Rott. I 3 S. in notbtng alf to tbe btcaltlng, a [1erbtlt gtben fo~ tbt lDefenbant. George Croke 
Trefpafs. fo~ tbe jDcfenbant., tbe junifitatiolt i~ goob, anb ro p~apeb ~ubgment fo~ tbt 

)Dtfenbant, atto~bing to tIJe i!lerbitt giben fo~ bim. Yelverron ilt tbe ~ar Plap~ 
tb jubgmtnt f01 tbe ~Iaintiff, fOt tbat tIJe juftification bere i~ n-ot nooh, f(J~ 
tbar be batb not anftnereb aJI tbe matter la-ib to bi~ t~arge; be ougIJt be~ t(l 
babe an~1ttercb to tbe b€ealung., a~ well as to tf)e cntrle" a~b tberefOte tfle Jur~ 
tifitationi~ not goob, anbp~apeb JUbgtnentfo~ tbe i&latnttff. Williams JufHce~ 
tf)c lDefenbant bere ougbt to an~tuer anb make bi~ jufiification in tbe fame 
~nner a~ tbe plaintiff batb bedareb againll biltr, anb to babe pIeabeb unto, 
o~ mabe bi~ julltfication, quoad intratiomm & jraEfionem, a~ well a1J effitgationem, 
anb tbe l&laintiff i~ of necellitp to beelare fo, o~ tlfe biD .IDedaration (Jab not 
btttt goob. Fenner anti Yelverton Jun~ces ag~eeb WitlWJim., tfjat tbe jullifitaticn j~ 
not goob. (CrokeJuflice boubub of It) anb tilt Qtotfft ag~edJ. Croke Juftice except 

{~:3%~:h:"- tbat tf}e jullification bert i1;t not goott, Wit(Jout an~wering to tile beaking, anb 
Plaintiff. cbafins., anb act:o~bing to tIJi~ rdolution, :lJubgment bp t(Je SUit of tbe 4!oUtt 

1tla# tntttb fo~ tbe plaintiff'. . 

• 
Simp{o11 Plaintiff againfi C laye Defendant. 

Simpfon Plain- 1.$ an .~t;tion of CrefpafP, fo~ beating, W.ounbing, anb imp~ironing of tfJt. 
ritf againlt ~Ialnttff, tbe ~eftnbant pleab~ not gutItp, £1# to part (#) a~ to t(Je beat: 
~;:lc :a~!~~-8 ~nlJ~ ~nb wounbing, anb a# to tIle~tber part (~) imp~irQning., tbe }'Deftnbant 
Jac. S. R. Rott. Juntfie~, tflat bJba~ wa~ bone bp ~tm~ wa~ t(Jen fo bone a~ a ~onllabJe, aub in 
27' in Trefp"rs. tIle erecutton of bt~ office, anb fo Julltficb,t(Je ~urp founb tbe Jullification grob: 

but finb l10tbina of t(Je otber matt~r., ~o 1ttbicb not guiltp 1t1a~ plrabeb, anb pet 
tbep afrefTe jDamalJt1;t to tbe ~ltll11tlff, fOt tbe 1t1ounbmg, fo~ lllbicJ) tbtp bib 
not finb tlJe jDefenbant guiltp, anb fo tile ]urp gabe bamage~ f01 tf)at lDbicfJ 

Judgment for bla~ not founbbp tbetn, wbitb bla1;t boib, tfiere being no g~ounb fOt tIJtm to 
the Defendant, gibe tf)efe lDamages, anb fo. IIp tbe mule of tbc €ourt, tbi~ gibing of bamal$ 
q?od ~erens gtJf fo~ tbe wounbing, Wbtcb wa~ not founb, i~ ~rroneou~, anb tbe l!ublJ~ 
n~ caplit per ment of tbe Court wa~ tJ)ttef01t fOt tbe ,iDtftnbant, quod f!!.llrens nit &Ilpiat per bi/. 
blUam. 111m. 

Burgefo 



Part I. T~r1Jlin. Mich. 8 lac. . ' 
• 

Burgefs Plaintiff againfi Stalldijb Defendant . 
• 

I~ a m~it of <ierro~ to reberfe it :l{ubgment giben in c. B. in nn '?nctiolt of Bur~efs Plain. 
bellt tf)ere b~ouggtfOt Jlicntof 20 s. anb upon Nt! debet pIealleb; bcrbict anb a?alDfl: l,tan

Jlubgmcnt 1tla~ tgcre giben fo~ tge l&laintiff; fo~ tbc reberfing of 1t1bicg :]!Ubg~ ~~~I.})~ In. 
ment, a m~it of ~rro~ 1tla~ l1~ouggt, anb t~e (!f~ro~ affigneb 1tla~, fo~ tbat tbe B.~.lRot. a~~o. 
l)£tiaration 1tla~ not goob, tbe~ctlon beIng In nebt fOt 20 s. £liellt, flnil botb in Debt/or 
not ff)e11l in gi~ lDedaration, gow tgi~ £lient bib g~otu to be tille, o-~ be ougbt to ~o s. Rent 

btlbe botie; anb fo fo~ tbi~ omiffion il~ rue Ji)cdarathm (being fa tnatct~fttlp to 
Ite aUebgcb) tge jDcdaration 11la~ not goob, anb tge jjubgment tgerc glben ~Ot 
toe ~laintiff, in tui~ caure ~rroncou~; aull to Ite reberf~~. Curia, aU ag~ee, t.ut~ " 
omiffion in tbe lDcciaration to be a clear c.!frroUl:, to blUate tbe lD('d~raU~l1, Judgment re

anb fo tue ~ubgment fo~ tgi~ c-aufe ~rroneou~: aub bp tue !lule of tbe «nurt', ~i~~ed per cu-
tbe ~ubgltlcnt llhl~ reberici:J+ ' . . . 

Tittleby Plainti.ff, againft Adams DefendJnt. 

I~ a n9~it 'of ~rro~ fo~ to rcberfe a :J(ilbgment' giben in '~n, infcriour ~o,~rt A W Tit of Er~ 
at Briftol; Jln an ~ction of bcbt·: 91Ullglllcnt wa~ tbere 1J1~en fo~ tbi ~latn~ ror. 

tuf againll tbe jOefentumt, beinq a ~~rct!~, ilub tbe '9Itlb!1:~11cnt l.t1a~, Tam de 
debito PrtediBo, quam de 20 .s. cofts. Upon tbt$ :}ubgment a m~u o~ IlCfro~ It¢oluggt; I. 

tbe firll ~rro1 affigneb 1t1a~, fo~ tunt tbe :1l.Ui.lgmcn~ lUas ,!llb.en .agatnfi tbe 
~urctp, 1U{)erea$ ,rbere 1Ua~ n~ ~utJg~rnt glbcJ~ a~al1111 tbc ptUtctpaJ. ,2+ ~r~ :1. 
tO~, tuat 110 :J!ubgmcnt being gIllen tlgatnfi t~&,p~UtC1pal,tJJe 9lubgment agatnll 
tile ~uretp,tam pro debito, quam de 2."0 s. (aff~, l~ ~~~Ol1~ou~. 3· ~rrot· f!l~ tbat 3. 
:3/ubument wa~, ~(;d fit in mifericodia, tuberea~ u tnb 110t ~ppcar, tf)at tu~re 
l1!a~ tl.Up appcnraucc to warrant tue ':9lubgmcttt, ~od. fit in mifericordia. Geol'ge 
Croke fo~ tbe ~laintiff, fo~ tbefe ~rro~~ p~ap£i:J tbe reberfal of tbe 9!ubg" 
mdPt. Yelverton, tbat tl}c lnbgment wa~ weU giben, floUt! not (,frroneou~, fo~ 
tbat nU i~ bere nilleb, anb mane goob, being laib to be nc~O~1)ing to tbe cnllom 
tbtrc ufeb in Bri.fto1, aub tlje ~12oceei:ling", tljere, tnarrantdl bp tbe culloni: bp 
tbe 1.tlgicb cullom 1tlbcre tbe pattp fucb, being tgere fummoneb, appcareb not, I. 

be tua~ bp tIJe (unom tbere, to be attacgeb per 'bona, fa t~nt tbere l.tla~ no ron:: 
:tontinuanceberr, o~it1tJ~~ objccreb; fo~ tbat no bap Wf\.~ !JibC~Ullt~lji$bp 
anp liittIc, anti fo tuere bemg ItO appearance, tbere (oulb 'be no rolf contntuance. 
i. 2Jl~ to tbc ~rto~ affigncb, fo~ tbat tue ~ub{rticnt tua~ giben fo~ tbe con~ .; . • l. 
tbiP i~ g~ounbeb hItc1nife upon tbe tuffom, WbiclJ 1narrantrb tbi~ to be goob ; 
fo~ tbi~ i~ laib to be Secundu~ confuetudin.em, anb tbi~ i~ pauelor tb£SJit~gment 
fo~ tbe con~. ~~ to t~e ~btrb(!frro~ In tbe 9lubgment, ~od fit in mifericordia, .3 0 

tl~ to tbi~, tbe fame i~ Ukettlifc \narralltcb bJ.1 tbe cullom .. Fenner Jullice, Jif 
,~c pleab~ not tbc cullom, ge t1Jall not be aibeb bp tbe <[uffnm. ,Curia,' all a" 
g~eeb, tbat tbe :lrubgmcut gillen fo~ tbe con~, wa~ goob; anb tgat ill tbj~ car~, 
Secundu,"! confuetudinem, being pleabeb" tbi~ fbaU aiil aU befett~.· Fenner Jufl:ice, 
Brift-ol fonp1tl~ London, & eafdem habet libertates, a~ Loncon batt ~f a man rell.~ 

'I)ilf g~ob~ ~p f~aub, t{Jcfe goo~~ are not to be attacgeb fip tge cullom ; ,anb fo 
Idtewtfe It t$, tf up fraub be borb conbep: ~o cullom ig bere aUcbgeb fo~ tbe 
J!ubgrpent t_o be ~(jd fit in mi{ericordia. Yelverton Juitice. 'OW coulb tbe ~Ubg:: 
mcnt be agamll ~l1n ~ f!.!!od fit in mifericordia, agatnll bim 1tlbo neber tua~ anp 
partp to t~e .. ~ctum. Fenner Jut1:ice; rqrbe firU ]ubgment j~ aIlebgcb to be Secan-

,dum confuetudmem; anb fo oug{)t alfo tue reconb :l[ubgmcnt to be. Curia, tbe 
~bQI~ €ourt ag~eeb tlccrIp in tbbl', tba~ tb~~ jubgmcnt Iteiug f1.J!od fit it, mire-Judgment re
rzcordza, 1tlbcrca~ be neber aptleareb ; tbt$' IS a drar anb an incurable ~ttO~ : ;:rfed ~Y the . 

~nb fo fo~ tbi~ ~rr~~ onlp, tue ]Ub(tmrnt i~ ~rronl'ou~, anti fo bll tbe 'SuIe C~U~t~ th~ 
of t,fie €ollrt, fOt tbt,\1 <trro~ alone, tUe 3lnbgmcnt tua~ r.eberfcb. 

,. JJt Neale 



66 Termin. Mich. S Jac.- P~rt I. 
• .. 

Nedl Plaintiff, againll: Sheffill Defendant. .. I~ illl 'lilction of Debt upon an <@bligatiou. Upon Ojer bematlbeil of tbe ~onb 
Ne~.'e :I~~ffi~ anti of tbe tonbition it appeareb to be tbip; tbnt if tbe ,IDefenlJant ffJoulb pap 
~e~e~dante: lucba ~UlU of monp, unto the }j)Iaintiff on tbe ~irtb bap o~ t~e firtl.tb~ID of ~6t 
An Aaiot'lof C@bligce, tbat tben tbe <@bligati~n fb.ou1b be 1l01~; tbe l&latntlff'. to mtttle btrn= 
De~t u~on an felf to babe tbe $ltion,ret~ fo~tb tn bt~ lOedar.atton, tbat tbe ctrbtIb tutl~ ~01n, 
Obligation en- tbe monp not paib; anb fo~ tlJi~ eaure tbe ~a:ton 1tla~ b~ougbt: tbe ~'effnbant 
;~~~·B~rR,8Rot. pleab~ in ;l3ar, tbat aftft tbe ~onb entreb tnto, "anb flefo~e tbr ~l~tb of tbe 
74'-. €biIb, tbe Wlaintiff accepteb of tbe {)efenbant (one loob of 1!pme) 1)1 full fa-

2. Cr. '-S -1-' ti~faction of tbe faib bebt, anti in full bifcbargc dzcli {crjpti obligationis : ~nil upon 
Ye!. I 92.· tbi~ plea, tbe }&Iaintiff bemnrrl'b inlLalU: anb tbc jDefenbant jopneb in tOe jOe:: . 
I Brhwnl. 

10
9- nmrrer: anb 1tJbetber tbi~ }£)lea, a,9 tbe fame i~ piUlbeb, be goob, in 1!aW, 

o~ not, tua~ tbe guellion. Upon ~bicb l&lea, t.Dt anlp point in~neb upon, tu~~, 
1tJbetber tbilf ~Cteptance of tbc falb ~oatJ o.f1!l1l~e, flefo~e tbe [nrtb of tbe ([blUr, 
bp tbe 19faintlff, of tbe jDefrn.bant, tn fatt~faltton of tbc .IDel1t, fie a goob anb a 
Cufficient bifcbarge of tbe bebt, In j[a1n.~~ not: :lit 1lla~ ar~ucb fJ)~ tbe ~cfrnbant, 
~bat tbi~ acceptance of tbe :loatJQfllunr, ~efo~etbe~trtb of.tbe~bdb, fboulb 
be a goob bifcbarge of tbe lDebt, anlJ to tbu3' purpo[e ttlR$ Cltdl tbe ~ooIt of 

37 H. 6,[01.2.6. 37 H. 6. fo1. 26. . ". "-
Jln aJl~ttion of .IDe.bt fo~ pap~ent ~f monp .at a ~ap to com~; anb befo~e tbe 

time be accept~ of fome otber tbJng tn full fatl$fattton of tbe ,IDcbt: tbi$ fball 
bar ~tm ofl{Ji'~ ~ltion(be it eitber bppapment~, acquittance, 0) bp acceptance 

Coke). a. 
foJ. I I 7. a. 
Pinnels ca[la. 
4 H. 8. Dyer. 

of t{jat, 1tlbicb amount~ to as murb, a~ a papment,)lJdng an acrcptance m full 
rati~faltiol1; tbi~ tuilfbe goob, all appear~, bp Coke ;. pa. fol. I 17. a. in PinneIs 
Cafe. ~nb bp 4 H 8.Dyer. foLI.robert tbe conbition of a ;'l5onb i~ collaural, tbere 
tbe acceptance of anotber tbing in fatisfaction, ilf no goob fiar, but contrarp 
it i~, 1tJbere tbt conllition i~ to paV monp. Yelverton at tbe ~ar, tbat tti~ ac~ 
teptance of tbe 1!oab of 1!itne, berote tbe ~bilb ;li:)~n, i~ 110 bifcbargc of t!Je 

. fol. 1. 

jDebt, o~ anp rati~faction at Alt fo~ tb~ fame, fo~ tbat tbe fame 1tJa~ bone ,_frer 
tbe ~ontr.entreb into, a·nb befote tbe ;25trtb of tbe ~bilb; anb fo tbe fame bone "be~ 
fo~e anp bebt bib g~o1tl bue; .fo~ tbat no i)cbt bere I g~ol.tJg bue unril-tbe birtb of 

Y 12.1 tbe €bif.tJ. Fenner Juftice. ~bUl acceptance caulb be no fnti~fattion, brenufe tbat 
M:: 46;" 852.. no bebt 1tJa~ bue at tbi1.t time. Yelverton JufHce. :lin cafe of a ~onb fo~ to pap 

menp,at a time to tome ,tbe Came i~ a bebt,anb a burp pteCtntIp,but not tJemanb~ 
able till tl).ebap, o~ tbe time bere of tbe birtb of tbe ~biIb; tfJe fame i~ a butp 

• p~efentlp, but tbe time of papment map be beferreb; but notbJitbftanbing tbt~, 
tbe fame remain~ a bebt, an,a butp ptefrntJp: ali if one be bounb bp bonb, con~ 
bftioneb fo~ to pap mOilp 1tIben I. S. fboulb come from !leponb ~ea : ~bi~ i~ a befit 
anb blltp p~efentIp: but tbe pap~ent tbereof onlp beferreb fo~ a time, allb"tbat b!l 
tbe .. erp~ef~ b.lo~b~ of tbe €onbltIOn; but tbt~ botb not "Iter tbe roebt, it ruu coq" 
tinue~ to be a bdit,anb a butp ,~efentlp,upon bi~ edtring into tbe ~onb; I!)erc in 
tbt~~afe, tbe roefenbantpltab~ tbe acceptance of tbj~ noab of nime, fo~to be 
i~l ple,?am fatisfaEt ionern di8i fcript~ Obligationi~. ~bi~ cannot be a bifcbarge of an <@b~ 
Itgattotl bp 1Po~b~, but flp 1tl~lting: ~e Intgbt tueU babe pieabeb tbis atreptance 
of tbe 7Loab of1!ime, flp tbe W>laintiffin full fatblfattion anb bifcbarge of tbe fum 
of ~onp, tnentioneb, ani) containeb in tbc €olltlition of tIle ~onb; anb tbi~ bab 
been goob: but tben b t oUllbt to babe pJeabeb it fo; anb tbattbi~ ttJa~ acccpteb of 
IIp tbe ~Iaintiff in full fati~fattion, anb bifcbarge of tbe ~Ill of W}onp in tbe 
4fonb~tlon. of tbe ~Ol.lb, mentioncb to be paib; fll~t not ~o babe pleabeb, a~ it id 
bonetn tbt~ Qtafe, VIZ. tbat tbe acceptance oftblS nonb of·~ime 1tJa~ in bir~ 
rbarge D.i8i fcripti Obligationjs, 1ttbir~ i~ too ffJo~t, anb no lloob pieabing; anb 
fo fo~ tbl~ eaufe t~e .J9Iea tn ~ar .l~ not goob;. anb tbe l&I~ilJtiff bab gootl 
eaure' to .Demur tn l:a1tl unto It: anb Co tbe .roemurrer goob, anb tfJc 
~Iainti~ .batb goob eaufe to ~ecober .bi~ IDebt. Croke Juftice , of tbe 
{tUlle 0pullon; ~be plea bert ltl ~ar t~ not goob: ~t i~ berv clear ~ 

tllat 
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--'Dat tDi~ i#f a bebt anb a butp p~erentlp, tJ)ougb notlto be patti till a tertain time 

to tome. ~nb tbi#f appeard to be fo IIp Littleton in bi_ 4!bapter of fiieleare~ fOe Littleton Ch. 
II 8. PIa. ;1~. anb 5 q. anb Coke. 8. page foI. 153. -anb in Edward Althams cafe, it Releafesfol. 
i~ debitum _ p~erentlp. ~nb lllap tueU befo~e tbe time of papl~ent be bifcbargcb 118. pla. 5 12.. 

IJp a rdeare. Fenner Juftice: tbe plea ber~\:Jf tbe jDefenb.an~l~ not goob, fat rOat ~ts Ig3.an1. 1 
it btno bebttill tbe .n:bilb be ~o~n+Williamsluftice; tbe bmblug ~p tbe obligation 1 ;3~ Aitt;m:' 
bere tnake~. a. bellt anb butp p~efe~tltJ+ ~nb tbe papmentmentloneb, ~o be matle Cafe. . 
in tbe.conbttton of tIle ~onb, tbt#f I~notperfo~meb bere bp matter m fact, bp 
papment of tbe monp, butbp tbe acceptance of a i:o,!b Of i:ttlle pleabeb to ~c in 
fatisfattion anb bifc(Jarge diCIi {cripti obligationis, tbt~ I~ not goob, b~t ~f ~c 
bab pleabeb, -tbat tbi#f bab been belibereb, anb accepteb ~f by tbe Jj)Ja_tn~lff tn 

. full rati~fattion anb bifcbarge of tl)e fum of moup m~nttoneb to be palbl'.1 t~e JOdgment by 
tonbition of tl)e ~oltb, tl)i#f bab lleen tben a goob plea In ~ar; but not afj It Ifj the Rule of 

{Jere pleabrb. Curia aU ag~ee witb bim berein tbat tfJi~ pita in ~ar, a~ it i$ ~~e C~blrt t
bere pleabeb, i~ not goob to ~ar tbe J}laintiff of bi~ act~on~ ~nb tucrefotc 11p Pl~ntlfl: t I: 

rbe ~ule of tl)e <[ourt jubgmcnt wa$ cntreb fOt tbe @lalnttfi. 

Limhe] Plaintiff againfi: HeltlJllur[e Det~ndant. 

I - a l19~it of <erro~ to reberfe a 9Iubgment gibtn in tbt C¢~urt of W)arff)alfit Limbey Plaint. 
in an action of bfbt, tbere Il~ougl)t upon ~n IngebitatuJ aflumpjit. ~be ~rro~ againft Hem_ 

atligneb fo~ to reberfe tbe 3!llbg~llent ~bere lllben, Wa~ tbl~, becaltf~ tuat tl)e murfe. Defend. 
1,laintiif tben in bi~ jDeclaratlon, btb not (bd.u tbe caufe, bow tbt~ bellt to A Wnt ofEr
tlJe ~laintiff beb g20m bUt, afj be ougbt to babe bont. Curia, tbj~ ip a dear ;:!(e~tr;d. 
~rro~+ :fo~ ue ougbt to babe ffJ~webill bip ro~dar~ion, tbe taufeof tb~be~t, B.~: . Jac. 
anti b011l it bib g~otu bue unto btm, anb ro~ tbt#f omlmon, tbe .iDtdaratlon U1 Rott. 206. 

not goob, anti fo tf)e ]ubgment tfJere giben C!Erron('cu~, anb fo~ tbbt onlp <fr:: Judgment reo 
ro~, bp tbe fiule of tbe ~ourt tbe 9lubgment tua~ reberfeb. vcrfed by CUI:. 

Denton Plaintiff againfl: Stocl{e Defendant· 

1.$ a W~it of ~rro~, to reberfe a 9[ubgment gibm in an infetio~ eourt, in an 
2nction of jDebt upon a ~onb, conbitionebfo~papment of monp, Wbicl) bp tbe Den.ton Plaint. 

(onbition of tl)e ~onb 1Ua~ to fte paib, at a bap to tome, in porticu Capelt,e de ~~n~ Stcx:ke 

Middleton; upon papment pleabeb bp tbe IDefenbant, iffue 1tta~ jopncb upon ;r~:;~~r~n a 
Non {alvit, anb tbe 'Venire facias ma$ atuarbeb De Middleton. ~erbilt anti 9{ubg:: Th v . r. 

m~nt tuag giben fo~ tbe J}laintttt, nnb aW~it of <!E~ro~ b~ougl)t fo~ tll reberfe fac~ d:~i~. 
tbl$ 9!ubgment. ~be <!Erro~ affigneb 1tla~ tfJat tUt~ tua, a mif~trial, dleton well a. 
fo~ tbat t~ 'Ven,ire [aetas \tla$ not well aWarbeb. Curia dear of opinion, tbat tbi~ warded. , 
1tla~ no mtf-trlal, but tl)at tbC'Venire facias bere atuarbeb De Midleton WaS well Judgment affir
a1.t1arbeb, tl)at tf)e berbitt anb ~ubgment tua~ tueU giben ro~ tl)e ~Iaintiff, anb ~et b~ t~e 
tfJerefo~tbptbeJJiule oftbe eourt Nullo Contradicente tue ~ubgment 1llafj affir:: c~u~~ t e 
~eb. ' 

Stat. 2. E. 6. 

~ " -«. f .. Cap. 13.fOr ~ot~ ~~on tye ~tatute 0 .1. E. 6. Chap. I;. mabe fo~ fetttna out of ~ltbt~. 9fn fettingGut of ' 
a p~obIf11no~ to !la~ p~oceebtn~~ bp a }j')arfon, in a fuit, in t~e fpirifttaI4!'ourt Tithes. 

It~OU¢.lt bp bl~ ag.amtl one ofbl~ l'arifIJ,fo~ binbering ofbim in bifj wap, in tIle In a prohi~it~on 
carnage Of bl# ~ltUe~. Curia all ag~etb in t~i~, tbat if a ~arfon batb lJi~ ufual ur~ ~ [mt lin 
1t!ap !loppeb, tfJat fo be can~o~ come to take awap l)i~ ~itbe~ being fet out fo~ ~~u!rl~:;~he 
IJtm, ~e map we~l rUt ro~ tbl~ tn tJJe fpiritual <zcourt, anti tbere babe bifj remebp. fl:oppi~g of his 
~nt If tfJe quetlion be tubttber tbe U!)arfon be of rillbt to babe a map, (~) one way. 

~ 1. tuap, 
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wap, at an otber, tbi~ i~ trpal1le ltp tbe <!Common llatll, anb not in eDe fpid:: 
tuat ~ourr; ltut if ttJe J)arfon babe a re~tain ~ap g~anttb to ~im, . anb fet out 
bp tbe ~ommon lratu ; if be be at anp ume tllfturbdt, anb bIntJerrb l1p ant! 
~f bi$ ~arifbionrr~, o~ ltp anI' otber in tbe ufe o~ tbi~ bi.6 ttJa~, be map tJJen 
In fucb a €afe well fue in tbe fpiruual €ourt fat bt~ remEtJp. $nb tbt 1tJo~$ 
of tbe ~tatute of 1. E. 6. Chap. 13. are, tba~ if anp ~arfon be bitlu~l.lcb, ftop~ 
peb, o~ binbereb, in tbe rarrping atnap of bl~ ~1tbe~, ~o tbat tb~ ~tt{Je come_ 
to lie Joft, burt, Ot impaireD, in tbi~ cafe be map fue In tbe Cpttttual €'ourt 
fo~ bi~ remebp, anb upon tJUe p~oof tbere m,1be ~bereof, be fl)alI recoller tro~::: 

. , , ble llalue of tbe ~itbe 1'0 taken, Ot loll, befibe~ fJl.6 ~oft~ an~ c~argtlf. offutt. 
ProhIbItIon ~ut betaufe in tbiJ1 p~incipat cafe, tbe ~arf(Jn {ueb In tbe fptrttuaI, ~ourtJ fo~ 
~ranted t;r tbe rigbt of bi~ wap, tnbl'tber be wa~ to babe tbat wap 0t not" l1lbll'b lidong::: 
pr:~et:ing; en p,operIp to tbe QI:omn!on 1!atn, anb not tri~b,le, there in tbr f~irituaI €ourt, 
-in the Spiritual anb fO~ tb~~ caufe., ~ue ~ourt g~antrb a lP~ObIbltlOJ1 to nap tbtlt furtfJer P10$ 
COutt. ceebtng~ tn tbe fptrttual €ourt. Poph. 108. 

Flewellin Pla. 
again Rave. 
An action on 
the cafe Sur 
Troveralld 
Converfion, 
grounded Oil 

a dj[ceit. 

Flewellin and others Plaintiff againft Rave. 

I Ji} an attiolt upon tbe cafe fur Trover anb €onberfion, g;otUlbtb upon it bif.. 
ceit, tbf tafe appearcb to Ite tbi~. ~tJat wucre tbere wa.6 A. B. sui) C. A. 

lDa~ inbebt£b unto C. in rucb a fUlll of monp. Wnb B. in fucfJ a fumltJa$ 
inbel1ren unto A. 73ft 1t.la~ ag~teb between A. B. anb C. tfjat B. in iliftf)arge 
of bi~ beltt unto A. (fJoultl bifcbarge tbc beDt of A. unto C. in paping anb btft. 
bering unto bim certain commobitir~ wbicb be tbrll bab in Uip "anb.G" anti 
polTelTion, being p~operlp tbe goob~ anb commobitic.s of A. anti ltJfJicf) B. bp anb 
ltJitb tbe confent of A. bib alTume. pJomifc, anb unDertake, to bclibrr tfJem unta 
C. in bifcbarge of tbe bellt of A. unto Dim, anbC. ltla~ contentei) to arctpt tfJtre~ 
of.l ~tto~bing to tbi~ ag1cemtnt maile bettliern tb(lll" B. bill not arto~ing to 
lJi£t p~omife, anb unbertafting bifcfjarge tbe bebt of A. unto C. up bdlbttp 
of tIlt goob~ untobim, but contrariltlifc, bib conbert tfjem unto lJi.9' otun nCe 
after tbe beatbof A. anb fo~ tbi~ C. It~ougbt bii attion upon tfJe cafe ~ it 
~rober antl €onbrrficn, g~ounbeb upon ttJig Oifceit. 2fIuil 1l1betber tfJitt ltrt{) 
0t ~ot ~~ tbe qucll~on. ,Curia, tbe ~bole ~our~ ag~e£b dearIp in tf)i.t1: tbat tbe 
attlon l~ tueU matntaltluuIe; fOt If a man ball goolJp to onc, fOt to bail t{}tlU 
oller to anotbtr; if be to \Ullom tbi~ ~ailmrnt 1t.la~ tbug mOOr, ta bail tfJetn 
ober., contrarp to tbe truft in lJim repofrb, botb not brlibcr tbew ober~ tl$ De 
ltla~ to babe bone, but barb cantlert tbem to bi~ own tlfe, be batb bp tfJt:t bt; 
ceit, mebe bimfelf liable to all action, borb of tbe firtl bailaur~ anb alro of tfJe 
pattp to wbom tbep were to babe bren baiIeb ober, antl eitber of tbew map h1d1 
babe bi~ action againfi bim fo~ tbi~. ~nb notwitbUaniling tbe tbitt. perron 
bere to 11lbom tbe Iloob~ GUllbt to babe becn baileb, bab neber tbt polftffion of 
tbern, pet tbbt €'onberfion anti non-fefance of tbM hlbicb be ougbt to babe bone 
i~ a \1l~ong, anb berp p~ejubicial to c. tbe tblrb perfon. ~l1b fo~ t{}i$ tu~rmti 
anb p~ejutJice, be map babe btd action upon tbe cafe, aJf mell tl#f tfJe fira ~ 
our+ (~ut botb of tbrl1l mail not babe tbtit llttion$.) !l5ut bt that firll Itt; 
gin~ b41 alti~n, £{JaU go on 1ni~b tbe fat~l~. Curia tbe \Ubole ~ouit alro a!l~trb 
rirarlp lJ1 tbt,lt tIlat tbt~ not liatImg obrr, anb bdibcrp lif tbc goob$' 
bp B. tbe firll bailre unto C. in fatigfattion of tbe bebt of A. anb au01bing to 
tIle allJeemCtlt mabe brtlllccn A. anb B. tbat tbi~ botb deadp amount in 1[atu 
to matte a €'on\)crlion. ~nb tbat bp tbt~, be batb mabt bimfdf fubjtct, anti 
liable to all ao:toll, t,o :Or [J~oll~bt ~p tbe partp ~o hlbom be fboulb babe bdibe~ 
reb tbe goob.d. WIlliams }ulbce, If a man beltber~ 11 JDeeb to Ottt, to bdiba 
tbe fam£ ourt to anJ.'ltf)ct, anb be bott) 110t bchbcr tOe fame ober acro~p, 
tlJe pat;tp bc~e to 1tlb~l1l tOe trce~ 1t.la~ to ba~e been belibereb, map tuen 
babe ~t~ aetton fo~ tbl~ not beIlberp of tbe tietb unto billl, anb l1lit{) tbbt 
ag;I?l'~ tbe <!rafe lit 18 H. 8. Dyer. f01. 10. anti 11. pIa. 1"5'. anb 1,,8. 

in 
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in tbe $~ocerJ1 tafe of London bp Mountague: tbcrr, .t~ a man belibel: monp to 
baiItfJi~ ober, if tbe bailre botb not perfo~m tbe (Ontlltton, be i~ bp tbi$ a bel);:; 
to~of tDt moup, 0t aeeomptabIe, at tbe picafureof t~e bailo~. ~ ~nb tlJcre pla~ 
J ;;8. in ebfrp receipt, two tbing~ are indubcb, (~) ~ltbcr tbe reef ip_t h, to tbe 
nliof tbe bailour, 0t to tJ)t urc of ~ fir.anger, o~ bl~ own nre. :l,t tbe {arne 
be to tbt nfe of a llranger, tben be l~ bt~ bebt~~, b~eaure tbat tbe p~Opcttp i~ 
not in tbt bailre. Curia, tbe t1:1~ole CZCourt agteeb tit tbt~, thl1~ tbt acuon b~Qugbt ] d • 
fap c. tnc ~laintiff', .againll tb.e ,B)efenilant, being tbe firfi batfre, fOf not bailing vl~ngT:rn\~;. 
oft{Je goob$ unto btnl aCCotbtng to t{Je ag~eemtnt, 1tln~ well b~ougbt, nnb t{Jut PIainrik by the 
bert lna», a g:oob tonberfion i~ ~a1U, anb fo Dp tbe tiule of .tb~ ~ourt :3IUbg" Rule of the 
ment llla$ glben fOt tbe ~Iatnttff. '. COurt. 

3!n an anion upon tIlt cafe btougbt fo~ ,nanb~ro~Uf ~O~b~ tbc cafe ltIa$ tbi$. In aP. acSion 
~{}e jDefenbant fpalte tbtre WO~b$ to tbe ~IalJ1ttff btmfdf.· (11) ~bou art, rt of the Cafe 
perjureb fellom, tOou babtl 10 l. to take a fatre oa~b, anb tbenfo~e tbou a~t a for words. 

f01~ftnotn feUow. Wbtt(Jcr tbere ~o~b~ are attlo~able, 1u~~ tDe quellton. 
Yelverton Jui1:ice, t{}at tbep are not actIonable, fo~ be tnap tnfte tb~ moup anb 
llottake tf)e oatb. Willian;s Jufl:ice, tbofe .':t'OlbiJ arc fcan~a!ouSl, b~lnll ~ gtcat 
{carillal tobt~ name, tretnt, anti reputanOlt, anb a bJer~urv, anb btfcrcbtt unto 
bim,anb tberefo~e actionable. Fenner Jufiice, tba~ tl)e 1Uott:l$ arc attionable, if one 
faitbof onotl)er, t~ou blbll arrault me on tbe blgb,tllop to rob me, tbcfc WO~b.l1 
are rcattbalou~, anb aa:lonable. ~o beu In tui~ cafe tbe 1tl03b~ are iutionabfc. 

Rowland Egerton Plaintiff againft Edward MOlgall and others 
Defendants. .• 

I ll! an ~ppeal btougbt fo~ tbe beatll of bi~ ~~otber, billet. ltp ,MQrgan. 91t1 Egerton PIll. 
mOtel) ~ppeaI, rtc I~Inintitf bedareb againl1 tbe faib Edward Morg!n, a;:; ag?lult Mor- . 

yainU Morgan lJi~ ;13~otber, anb again!l one William Robinfon, bllt fo~ tbat tUtp ~n in. Appeal. 
Were not to be founb (a~ bp tbe fitturn of tue ~bcritf appearl'b,) be p~oteeb:: 
tb ~ulp againll Edward Morgan. Henry Yelverton at tbe ~ar c.trepteb againll 
tbe lID~it, quod minus fufficiens in lege exiftit, to enfolee tbe jDefl'ltbant to an~ttJer 
tbe fame, mlb fo ,B)emurreb in 1!alll to tbe Wtit. ~be €ourt galle bap fo~ tbe 
argument., faping tbat lllbell tbtp gabe tude 9[ubgmcnt upon tbi~ ~ppeaI, 
tJ)e rome 9lubgment rtoulb babe Jlieiation unto tbil1 bap, anb tbat tue bap bp 
tbem giben fOt tbe argument of tbi~ !!ppeaI, i$ but onlp a bap Qf g~ace. 21f:: 
ttt1tlarb~ Yelverron beginning to argue, Caib tbat bt 1ll0ulb fpeak fo~ MQrgan, 
anla tbcrein be tnoulb £lIfo belp tlJe otber~ in tbc ~ppeal. fo~ if, tue ~ppral be 
not goob againll Morgan, but mall abate, tbe fame (ball be tbcn alro abatcb 
agaillll tbe otber~. ~be _tit bere is' minus fufJiciens to enfo~ee tbe ,B)efenbam 
to anftncr t ani) tlJctefo~e be pieabeb ober to rbe feIonp. ~be.l19~it a~ it i~ new 
in €otttt, i~ not ruffident ; In ja-uortm 'Vit II! 1tlbiru tbt 1!ebl batb of a man, it fo 
P?Objne~ tbat tbe rl!)~it of ~ppetll ougbt to be moll t,tatt, nnb mOte exactlp 
p~Cabei), tban an!) otbcr a;tilll, anb if tue fame be ~nce altateb, it mall not be 
tlttet1thlrb~ rebttlrb. :lit appear~ bp Stamford lIb. 2. fo1. 82. tbat an ~p~ Stamford lib, 
peal ffJall ~bate fOt falff :J!atm , o~ fo~ befault of fotm, ani) to tbi~ purpofe 2. fol. h. 
i# tf)e cafe tn 13 E. ~. ~tz. tit. Carone pIa. I 2I. Wbere in tbe m~it of ~ppeal, 1.3 E. 3· Fitz, 
tDe bJO~b (Habeas) blalt left out, anb fo~ tbi# omiffion tile l19~it tna# abat~ ~t CorOLlC 
en witbout anp amrntnnent. ~p aU wbid) it appear~, bow fabour-able tbe a. ulo 

3!atn i~ to tbe lift of a man. 9fn tue ~ppealwa~ me1tleb tbe Weapon, mitf) 
tnbicb tbe partp 1tla~ ftiUrb; ~n mbat part of tbe m;obp tbe Qillounb 
hltl~, tbe 1!ongitube an~ Uatitube of tbe mounb. :lit tutl~ p~apeb t{Jat tile 
apprarance of Morgan nugbt· be a~ well upon tbe 9Inbittment a~ upon tbe 
$ppcal. IQrbe JJil'cotbcl' of London p~aprb, tbat t!Jep migbt p~otel'll upon .• * 
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tbe Jjnbiltlllcnt notwitbftanbing tbe ~ppeal 1l1a~ banging. ~J:teption? being 
taken to abate tbe ~ppeal, but becaufe tbep ~ab not tf)e €};tepuon~ reabp ~o 
beliber into €ourt, t~e (ltourt bib mucb bifiike of it, fo~ tJ)at a, plea pleabt.lI ~n 
abatement of a .~it; (iugbt to be fbetueb p~erentlp, anb ~bcrefo~e tbe ~J:teptlo~, 
htere illebleb. Man Secundary infotmeb tbe €ourt, tDat If tbep flJtttldl n9t t!Jelt 
et'ception$ p~erentIp, tbe plea bib tben amount to no mo~c tban to a not gutltp. 
~be plea bere i~ tbat t~e [[{dt i~ minus fufficiens to e£lufe tDe .IDefenbant to 
anewer. rqrbep oUllbt to tfJetu hlJ)erein: George Crok~ fo~ tbe .IDefenbant, tbbt 
oUllbt to be bone hlitb tbbt bitference, if it be ma~ter til i!a~, tIlere De neeb$ 
fap no mo~e, but minus JuJJiciens, but if i.t be tt'Jatter til fa~ tbat tp aI~ebgeb, tbere 
De ougDt to f{JeWlnbat tbe fame bt. ~be htbole <trourt tub ~gtee tbt~ biffertnte 
to be goob :lalU. ~be p~ifoner Ina$ baileb, anb tbe --- bad 1tla~ taken ~Obp 
fo~ ~obp. 2I!fttrlUarb~ Henry Yelverton argudl rO~ tbe jDefenbant, tbat tbe 
W~it of ~ppe!ll tua~ not goo~, anb fo tbe 2nppeal ~ltgbt to abate. rqrbt D9~it 
bere in ~ourt, 1st a blank [Ulrlt, (album bretre) (~) Wttbout anp return at aU 
anb tbertfo~~not be a~nl1etrb,. tbe 119~it no.t rer~c~ ot a~l: !ou bedare, We 
tome in, anb tilt WrIt ,not ferbe~, anb Co tl1 tbtJt tJ:tfuffiClcnt. ]t appearl ~ 
tbe reto~n tbat tbe mrtt lUa~ btretteb to tbe ~bcrlff of Middlcfex, reto~able 
OCl:ob. Michael, at wbitJ) bap tbe fame oUllbt to babe been returnci). qe 
1l10~b~ of tbe return are tbefe, bp bertue of tbi~ a1rit to me birecteb, 9l 
babe taken. tbe ~obp of Edward Morgan, tubore ~Obp ~ babe bere reabp in 
€'ourt, at tbe bap, anb a~ fo~ tbe otbtr two. non funt inven~. in balli~o noftra. $nb 
at t!Je enb of tbe return lUa~ fet bolUn:' Refponf. VIC. SabaJlton Harvey, &c. 

Cokeine. rqrbep returneb tJjt$, but tbep were not tbell @ffiur~ to 
t~e ctroutt" no~ ~o.tDe liing, anb ~o enableb, to make tbe return, ani) tJjerero~t 
tbe return mfuffioent. rqr(}e mrlt was btretteb Vicecomtti, anil fa ougbt tDe 
return to babe been bp tbe Vic. none can make a return of a rorH, but fucb 
a perron, 1llbo at tbe time of tbe return remaineb an <@fficer to tbe ~ourt. ~r 
tbe olb ~beriff be rClUobeb befo~e tbe bap of tOe return, tbe new ~beriff i~ to 

,,:z.1t fc maItet(Jt return, anti totbi~ purport, i~ tbe ~ooIt of 22 E. 4· foJ. B· anti 34. 
34 .••• 0·33· in tfJe(ltafe of a .~it of cfrro~ to reberfe a falfe 9fubglUent gillen berote tbe 
Coke 3 pa. fOe ~ajo, aub ~JJeriffst in tbe ~ourt at Coventry., tlJlb Coke j. pag. fol. 72. Wefi-
72. Weftbyef byes ~are, wDereiti~rcfolbeb, tbatafter tbe <election Of a new ~beriff, anti 
Cafe. befo~t beliberp ober of tbe ll~ifoner~ to bim, tbep bo remain itt tbe cufiobp of 

tbe olb J.;beriff,anb after tbe btliberp of tbem ober to tbe new ~beritf,bt at tbe 
bapof tDe return, oUllbt to return, Cepi Corpus; but in tbi$ cafe tbe return bp 
tbe neln ~Deriff llefo~e anp beliberp ober of tbe ~~ifoner~ to bim bp tbe olb 
~btriff,iB no return at aU in naw.. ~nb tbe olb ~Deritf can now malte no 
return, Ill' being no ~fficer at all to tbe ~oltrt, but tbe new ~bcriff iii tDe 
officer to tbe ~ourt anb ougbt to make bil anf1tler unto tbc !ting$ mtit to 
lJim birette~, ·anb De botb notbere return it Cep; Corpus, but onlp an QEnbo~tt$ 
ment in tbi~ manner, fettinlJ bb1 banb alro to tbe return, witf) tDi~ poll. 
fcript, (~) ~bbt m~it a~ it i~ abobe fubfcribeb, 9f t~e now p~crent ~berifF, 
babt reeelbeb from mp 1~~ebeceJro~ tbe olb ~bet1ff, gOtng out of Dbt Office 
anti tbi# upon tbe matter i$ no return at aU. ~~oee~ map in fome ~are 
lie ablarbetl unto tb~ olb ~fltriff fo~ to b~inll in tbe ~obp of a i&~irol1er, 
but tbat i~ in <!Cafe wbere brfo~e be batb mabe .!l return of Cepi Corpus 6-
paratum hllbeo. ~nb afterl11arb~ be i~ remobcb anb a new ~beriff mabe 'up~ 
on tbe Ilon~appearance of tbe ~~ironer, ~~oce~ ffJall in tbi~ cafe go to tbe 
olb ~beriff but not otberl11ife. 119Dere tbe oIb ~beriff i~ remobeb, tbe nelu 
~beriff oUllbt to m~Ite tbe return .. JJ:>ere tbe nelU ~beriff batb mabe a rt$ 

. turn, but tbe fame t~ not goob, betng but of parcel of tbat tubicD be ougbt 
Old .Bro.k of to babe returneb. fo~ a~ to tbe otber 2. Di~ return i~ Non funt invenT in 
~;;~~ t~~ InOTt ballivo nojfro. ~bi~ bis return i~ not goob. fo~ tbat be ougbt to Dabe faib, tbat 
to. 46. tbofe 2. 1l0~ tttber of tbem l11ere to be founb. ~n appeal map be commen .. 
Pafch. 33 J.I. teb, either ltp Bill, o~ fJp U)~it, ¥lnb Inbere it i~ bp m~it, a~ appearetb in 
6 Rgtt. ,9· tbe alb ;$ook of entrie~ ~it. ~ppeal. de mort. fo. 46. Pafch~ B. H. 6. Rott. 39. 
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------~~~--~----~--~~~~~~----------~--ttJere- tbe 1Jf)~it of ~ppca( i~ a m~if conbitional (~) if be finb }!1)lebgcs, tbat 
tJJm be ougbt to attacb tbe ~obV of tbe partp, anb tbere l~leb!le.li were put 
iu, tbe $pptaltua~ tbere b~ougbt ltp a Woman fo~ tbt bl'atb of bet 'u~banta 
at tbe bap of tbe return, tbe partie~. appear in €ourt, at 1tlbic{l bap, tbe ~berilf 
no» mifit inde breve, tbe ~Iaintiff p~apttl to f}abe-anotber bap .ro~ to bedau, anb 
ro~ tbe ~beriff to b~ingin bi~ r£turn,tbe jDefen~ant p~aptbtbat tbe 19lotntitf 
migbt now p~ot£eb againa bim, anb bed are, tbt~ beiltg tbe bap of tbe fieturn; 
tbereit wa$bolben bp tbe ([ourt, tbat if tbe ~artp bib not bcdare on tbe bop 
of tbt Seturn, tbe $ppeaI ip' tben loll, anb tberefo~e, bp tbe <@~ber of tbe ~OUrt) 
.libe W'Iaintifftua~ to bedar£, nottuitbllanbing, tbe ~beriff, bab not mabc bin 
return, but becaufe no m~it of 2Ilp'p{'al1tla~ fctbeb anb t,rrcuteb, bp n~aron 
lnbereof 'Uerfus fum de jure narra~e non pOlejf, petit bre:;e Sicut plJlries 'T.I~c. com.prt2diEt'di
rigenJum fo~ to attaclj tbt ~obV, anb to babe btm tbere, anb dIe, &c. anb tbat 
fbe map not be put to bedare in tbe ~peal befo~e tbe Wtit be fcrlleb, eretutell 
anb returneb" auta tge jDefcnbant being rcnbp in tbe €'ourt to JllfttJer tue ~laiJt~ 
tiff in tbt ~ppeaJ, if be 1lloulb betiarc againR bim, anb in tC!lt1rb tbe }j)laintiff 
refuCcb fo to bo, l)e p~apeb toar be migl}t be bifcl)argcb of tbe ~ppeal, ani) fo~ 
tI)i~ caufe it i~ tbcre rulcti, tbot tbc 2llppenl rtJoulb abate, nnll tbe fame tbere 
ltla~ accoJbinglp abatct!.~bi~ ~are map fur'll be rompareb to tbe p~ertnt €afe 
now in quellion, fo~ tbat bert in dfcet i; no return at all, mabe bp fbe A'beriff, 
aub tbi; i~ tbe ~aufe of tl)c jl)emurrcr bere. ]f tbt- ~bcritfmake~ bt~ return, 
aub botb put f)i; banb to tl)e m~it, dcadp tbi~ i~ not goob (but it is fnib) tbat 
toe oIb A'bcriff bib/put bi~ to tl)e Wtit, if be wert at tbat time, but be wa~ out 
of bi~ office, anb fo be wa~ no ~ffircr to tbc €ourt, anb [0 it i~ in effect, a~ 
if be bob not put bi~ l)mlb at all to tue return, anb fo tbe return, being a~ no 
return in 1!aw, i$ merrip boib. ;Jl;ut noW it i~ to be conf1bercb, 1tlbctber tbe 
bal1~ of tbe new ..f,geriff to tbe [m1it, ff)nll aib it, anb make it lJ.OOb; it mall 
not, fo~ tbat be botg mabe no return at aU, in bi~ ott1Jt name, fOt be botb not 
fap, Cepi corpus! nee, paratum hie habeo, a~ be ougot to oabc bone, anb, tberefo~e all 
tbi.li appearillg fo to tbe Q!:ourt, it wa~ ptapcb, tOat tuj~ 1W~it (b~ing mi· 
nus Jufficiens in lege, to enfo~ce tbe Jl)efenbant to anfwer to tbe fame) map fo~ 
tbtB tiufe be abateb. Gforge Croke, tue m~it i~ not goob. Firit, wf)ere it 
faib, & fecerit nos focur' de clamor, Juo profequendo, &c. tbi~ i~ not goob, fo~ 
tbat be bOll) not fiJew a~ be ougl)t to tio, in tnOflt Qtaufe t1)t~ hta~ iIt, anlJ 
betWeen tubat perron~, tbi~ is omitteb in tue m~it, anb tucrcfo~e not goob. 
SecondJy, f(j~ tgat in tfJe ~ppeal, be batb nameb bimfclf, f'rater, anb flotb 
not fap, as be ouggr to babe bon~, (rater; & h£rer. Firfr, be namc~ bim-
Celf . bteres, but tbi~ i~ onlp bp.wap of abbition, but in tbe point of rue I. 

mtit, be ougl)t tbere to babe faib likeltlife, hteres, but tbi~ i!,1 omitteb, anti 
r~ fo~ tbi~ omiffion tue WJit ifj not goob. Note, tbat tbere two later crcep
tton~ htere ob~::ruldl, anb rejetteb bp tbe woole ~ollrt; afterltJarbS tbi~ €afe 
folemnlp argueb bp aU tbe Jlubge~ Croke J uitice, tfJi~ i~ a Cltafe of g~eat z. 
~onfeqtt£nce, anb ~mpo~tanct, 1!ife on toe one nbe, anti on tfJe otbet nbc, 
Ke'Uenge, ultor [anguinis, {t-riElum jus i~ to be tel1b~eb to tbem botb. <!f1:cepti~ 
on~ babe been taken, fome to tbe m~it, Come to tbe fieturn, anb fome to 
t~e ~lt of tbe €curt. ~g to tbe erception~ t~ken to tbe _tit, no jua trcep~ 
tlon ~atb iJeen taken to tbe fame, but tbat tbi~ mtit remain~ goob, notwittJ:= 
flanbtng aU tbe e~teption~ taketl to it,.ptt tbe ercrption~ were berp fo~dblr. 
Firfl: ~xception, betaufe it i~ not fbeweo againll ~bom tbe plaint lttag, a~ . 
to tbt~ -ex prteceJentibus, & confe~uentt~us , tbi~ beit1ll connbtreb; tbi~ b1 goo.b ~~~ero:t 
tnougb, anb a petfett .i)edaratton, m quo clamore, &- 'Uerfus quem, tbl~ tua~, tf 1 PP 
po~ lap aU togetber.. Secondly, ;Jl;etaufc it i~ not t,tptelTeb in tbe m~it, . 
cUJus hteres ipfe eft 1 tbl~ is ~ufficientlp erptelTeb it, anb bp tbe ~~emife~,· 2.. 

tb~ ~ourfe of tbr . 4!b~nrerp .1$ fo , & Curfus Curi4, lex Cl4ri.e-. Curfus Cancel. 
larl~ l:ex , anb tb1~ ~~ ~erp . true, tbe W~it is b~ieffp aUebgeb , fo~ tbe 
abolbtng of Tautologle In tbt~! (J- 4icitur brevI, quia rem breviter enarrat , 
anti tbe 1f\ule Of tbit jlatn J~ tbt~ , quod neceJJ'arit intelligitur iJ non 

deeR, 
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3. deeft· Thirdly, ~~ to tbe ficturn, tbi~ l1CiI.lg Sana. Micha~L, ~nl) tJlJrb !lot fa(~ 

proxim.lutur. a~ to tbi~, tbi~ ft)aU be intcnbct'l to be fo, mli'l It l~ ~ot(itbe c0'irfl~ 
of tbe I!tourt, fo to mention tl)hr, fo~ tbat tbe 1!alU [uppo[crb It 0 to 'ut :: 
tbefe are 110t erception~ of fu{J(tamc" fot,to, obcrt{l~o~ ~bc appeal. ~not~tr' 
~rceptio11 taken to tbe !1ieturn pf tbl~, ~~tt, an~ tlJ!~ l~ g~~unb,e~ upon t~e 
~Ltof tbe ~ourt; 'a~ toucbing tbe baltbttp of tbl~ ~ppenl 111 tbe ~a~, tbl~ 
lna~ bareb Tr. 18. Junij reton~ble in 8 Mich. IiC~t rltfl~mg, tbe. oib ~~erlff t~oft 
tDe ;l5obp, anb returl1~ a Cepi Corpus infra Comttat., cU.1~s corpus paratu~ .h~"eo~ iln~ 
fo~ tbe otbcr~ non funt in mea balliva, tbe new ~b('rtff,. tHU4 breve fic 'l!'tht deltberat 
fuit in executione:J &c. (JJJicij, anti, tbc otbcr~ ~r.c !l1.'Jt, If tIJ1~ b~ goob . tbat 
tbi~ i~ goob, anb tbe oH.loSlJcnff, a~ to tb!~, tJi a· U.oob @f!icer to tD~ c6'ourt,. 
anb map lttcll b~tng in tf)c ;l3obp, Cujus Co'1UJ dzliberarz ~o (be n('~ .,f,~l'rtff. . 
t{Je alb ~beriff rcntai"n~ an <@~crr to. tbe <!t~urt, uurd be ~e blfc~nrgcb. bp tl 
W~it,. De ex(meratione Officij, Unt~U tbt~ W~1t comep' t.O {Jtm, be rcmatJt$ flU 
<@tlicer to tbt <!tourt, anb a 1ID~lt map be ,btU(tci) to 1:)1111, tbtlt be bp :1f~ben~ 
turl', ft)all belibcr aU mallner of <lEX'ccuttOl1~ --obcr t13 rije neln ~fJtriff, 
ilnb tbcrrfo~e tbcrl' i~ a notable ([afe; tbtlt if be bo not bditcr' tbc <traufelt til:: 
fO:J but ;l5obp oulp ttJitbout tbe ~aufc~, tDa! tbip. ffJaU [lC elll rfrnpe iri btm; 
if tbe oIb ~beriff teturn~ a Cep:i Corpus, & paratum habeo, jf ttc i9~m:in~ 
appear itot at tbe bap of tbe return, a DiIl:ringas fi)aU bc aWarbci) to tf)e oib 
.,f,beritf, fa tDat tbe OIb. ~beriff map 1t1cU fap in bi~ return to tbe c6'ourt, 
paratum ha,beo, fo~ tbot be nm remaill~ aJufficicl1t QDfficcr to tbe- eoUtt, to re:: 
turn ttli' nett a~ to tbe truto of tbe return, Corpus paratum habeo, lttben ali 
bp tbe f!iet02tl beu it appcar~, tbat IJc tuap IlqiIcil, lnf)rtDcr tbi~ mal! matte tfJe 
return bab ~ "fbat"it £{JaIl not, but tbat tbc return i~ !l'ooll; tbt~ intcrbcnient ~tt 
(of ~aplement) make~ tbe Q.Cafe tbe mo~e iJtt~ii:ntc ea occaJione reJJidit 
fe, it map be boubtcll, Whether be map fo bo, ruben dJc lD;occp Was in tbe fame 
€'ourt; it m'ap ttJeU be, anb De map well {Jere be takw) upon tfJe return of· tbe 
~beriff, anb upon tbi~ tIle <!tourt map p~occd.l, fo to at not1t1itbftanbing aU 
tb~ erception~ tbat babe been taken, tbe ~ppcal rrmain~ goot!, anb tbe 

~. €'ourt map ltlenp~OCeeb upon tbc ~ppcat W:illiamsJufiice, ~b~ lDccIartltion 
bere i~ againn Morgan, Comparentem hic in Curia, 1nbo tnlif$' notice of it, anb 
bemanb~ oyer del Br. anb a jI)emurrcr is to tbc u>~., nnll to tbt' otbcr "latter 
pIeab~ Nient culp. fo tbat 110ttJ ttJe are to fprak to tbe balitlitp of t{ji,g lIDzit, 

. lPbetfJer tbe fame, a~ it i~:J ·be goat!, o~ not; fome tbing~ urgcb tit amicus cu;itC; 
t€be Q.Court i~ not bounbto looh into anp tbing, but into t{)at, of Wbicl) a 

I. bo~~t map be mabc. Fidl:, tbercfo~e it i~ to fl.c (onfibcrcb, tulJctDcr ibi~ 
,.. lW~tt be goob, at nor. Secondly, ltlbctbet tbe return bere bp tbc ~beriff, a~ 
3· tbe fame i~ mabe, l1e goob o~ not. Thirdly, 1t1brtf}er bcre [1c anl:l partp ill 
+ ~ourt, ~!lainff ttJbom be ll~ap .bedare in tbe :lllppcai. Fourthly', ltl~rtbe17 tln!1 
1. l1tre,rbl'~lle.nt ~ct batb ptcJijptceb tOe Q.Ca~tre. aup 1tlap!1. Yidt, fl~ to tbe 

m.t1t, tt 1~ fucb, a~ 1tta~ €rro~ at tbc begtnntug, ani) tbcr~ 1~ no otlrcr fOtllt 
fo~ tbe fame" anb tf)eu 1!1 no ~oo[t fo~ t13 ttJarrmlt tI;C1C rruptiolt~ fij1 
~abe been taken, ~U tfJe m~tter is cOl1t~inCb in tlJe ro~~r, flUtl tbrrrfo~c it 
l~ calleb Breve, quza rem brevzter enarrat', It fet~ fo~tb tbc mtrntion ani) mean; 
inl.J·,of tbe p"rtie~, tbi~ , . pro cla~ore pro[eq:u:n!& . c~ius h&:res ipIa eft, 
!bt~ ougbt· not t~ be erp~etTcb 1~1 tfJe .w~lt, a11b t~t~ t$ betp ph-un, tbfit tbc .iW~it" 
l~. g.oo~, not1tt~tbfta~bll1g tbl~, r:ox,zm. futuro III lllilnp <[ar('~ t{lip' i~ br fa 
but It.l~ goob 111 tbt~ €'afe, a~ It • eFmc~tb, nnb to tlJi~ purpore i~ tfJe 

,,6 Aff. pIa. 3· <!Cafe. 11126 Aff._pla. 3. ~n ~mfe b.1fl~ blfcontntl~eb, bp tbc not coming of tbe 
~untte~+ ~n 2Iltt~cbmen~ attJarbcb to fummol1 blm to ~ppcar; ani). it i~ not eX':: 
p~etTeb to be ad Cur~am proxzmam futu~am, anb bere fo~ tb16 omiffion' tbe fame feU 

• to .tbe g~ol~nb, but It fljaU not be ~o ~n ca,fe of all 2IlppcaI, fo~ rbt 1!a111 intct1b~ 
tbl~, tgat It fbilll be tbe nlJ.:t l'llfumg, Wltbout c,rPtcffing of it, fo +bat tbc m~it 
remaill~goab.not~itgffan.btl1g ~befe erce~tiot!~, anb tb~ jDcnmrrer ftei~!J 
gencraUp .totbe ~~tt: ltt~.lCb betnll. !loob, tfic }Demurrer i~ at -an cnb, anti 
.ran~ to tbe g~ollnb: tge W~tt anb rbe return bcn', arc but one cntire fiecotl'l 

in 
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in 1!attt. Secondly, a~ to tue returu bet(', tbil1 i~ goob in ~fitu, fo~ befote tbe 
~tnttttc of York matte 12 E. 2. cap. 5· Ra~hl)ReturJl~ of ~benff$ fo. H5. pIa. 3. no 1... 

name 1nn~ u~c~ to be put ~o rf)e JJi~turll ot tbe ~ttt, bp tfJe, ~bcrHl\ no] pct by Stat. of Yur)',e 
anp otbcr W?~ntllE'r, 0& <!Dfficcr, W{l1ch ,l.U~P' coltce~bei) to ue mconbrment, bJ!)CfC: 12 E. 2. chIp. 
upon complatnt maP'tbctl mabc of tblP' m l&a~hal!1cnt, flnb t,lpon tbi~ it illa~ ), Raila] Rc. 

v?tlaillcb bp tue f~me .,i)tatutc, ~bn.t tlJe ~bcrtff rtJ~ul~yut !lIp' llUlHe to rbrrp ~~~}o~f Sh~. 
return mabe bp bUll, btu otfJer1tJt[c tt 1tJa~~ bcfo~c tbt~~totute mane) bm 110\13 ph, ~. 345 

finee tbiP' llature rbc ~bcriff ounbt to put blP' nome to c'aery return IIp IJ1111 m<1))C ' 

tf}~ tllbicb if be £{Jan omit to bo, tfJiP' 1tJilI make tbc return ~rrol1cou~, tlJrfc 
t~ing~ arc berc conflilerabIe, (~) Firfr, tbc return: Secondly, tOe ~u: or tbr ~OHrt* 
Firfr, a~ to tile return, a~ it hr bru tlHltJe, toc neltl cS~('rifftbu!1rctnrJt~, Sic in-
dorfat. fuit mihi delibo'at. batt at tbe time, nnb finec, tbh>' i~ a goob return) aJ1b,tl~ 
t~e rafe ltH\~, it couln not be ot~cr1.ttirf; illl1tCrbing lUa~ hrrebollc b!1 tbe oUr 
.sIJcriff, in tli~ time. rmb fome rbing b),1 rbe neW ~beriff, rael) ~bcrtff i~ to 
make annlJrt, f01 toll~t 1un~ bone in ti~ time, tbr ali) ~fJcriff 1tHl~ aiH tOara~ 
able hlitlJ tbe nOb'p of tl)c p~ifoncr) ~ ('ncO ~Iurrilf to (l'ctitic to tue ~ourt tubor 
~e barb bone ,fi~ to tfj€ Q1Sticrcnt~ ii~ the c. B. .lllt! [)trc fo~ fo llHlCb n~ b~tb beett 
bone upl'neD, to DC (crtifici.l arcoJbmrr1p, fmb fo} tljc tCn, tbat t~ be tuttb a Sic 
indorfat. fuit,flllb mbat cad) barb bone, (l return IS to be ~al)e cf It to tbe ~oitrr; 
mbo nrc to jutJgc of t{}e return, ~ tbcnfoJc tbr oU.1 .siJcrtff (fI~ to fome purpo[e~) 
i~, antllliU rnn£lin~'i.1H <Df4cet to the ~ourt, anti of fome tbmgs, actcb~ ~ bone 
i1p him, tIJl' QIourt iP' to (1(' r.crtifici.l up fJim of tfJe ,i:11~1~, o,utl bp bi~ return, if 
be IDft~ not :Sbcriff., nnb'1Jct be mnltc~ n return, 1Dl~ l~ bOlb, anb to no purpoft, 
but orl)etruifc it t~ berc in tbi~ ulfc, 1t111cre it npPc,arp', bp milttct oft'i~co~i:J, 
tbnt be u.lJg~1Jcriff;t1p tljc,{teco~l:J~,{}t're it oppctlr!3;tI)l.1t cbcrp~bcriff ougbt fo~ 
to mnkc Hi~ return to dye Itt(lnrt~ of t1Jat 11ll)lCb be bmlfcIfbatb bOlle, att}) oft{Jat, 
hlbich ttjC eH}er. bntlj l1o11e, tbe oltl .t\hrriff i~ fm <Dfficcr to tbc 4!ourt, after a new 
~bcriff C~OrCt1, tlgi opprar~ f:p tbc ;:!Doclt of 22 E. 4· fo. 33, 34. fOt tbc :Ea1tJ taltl'~ 
notice of tbe alb ~~criff, tHat ~(' tp tbc W.?it to bim, tabr$ t{Je bobp, aub r1'" 22 E. 4' fo. 
turn~, n Cepi corpus, anti all tiji.s i6' r,lltrctl of flreoti) Tl inir. I I H. 4· fa. 82 Fitz. tit. ,g' ; tHo 4.f~. 
Rerurn dd vic-pIa. 53 Rre. al vic. to enqmre ofhlallc ,~ho retnrn~ quod m.andavi BatIivo h Fit'Z.. tit. 

meO ltbertatis, qui nulll4m dedit mihi 1·efpon/tirfi, fo~ tbl~ enUre tlje .sbertfftua~ amcr~ Return. 
edl, nnb;t Jicut alias atlJflrt1rb) fo~ tlJilt b!l tbi~ }ID~it ijc i~ 9lubgli, mlb batbpolncr el vic. pIa. 53· 
to enter into tfJc frtlncliifc; fmb in 33 H. 6. ill 0 11f)ttt of ~1lU1Uitp, a return hla~ 33 H.6, 
mu1Jcbp tbc (JIb ~b£riff) quod nihil habet,tfJi~-rrturn be matlc) a~ an <!Dfficer 
I)f d)c ~ourt)al1tl te map tl1cH be amcrcctJ,fot bi~ falfc return m.nt'lc tu~cn be tna~ 
.eberiff, flnb tbi~ i~ ufunI 'fJen~ fo to be bonc,tlje rl.'tm:l1 of tbe nla ~~criffin furb 
a cafe i~ gJ)olJ, fo~ tbat cbcrp ont ounOr to beat, fUltl [upp(l~t bt~ own burben, fo 
in tbiP' p;1tndpal ~afc, t~e lWtit i~ goob, ftnb tbe retmn lUell mftbe till tlJc olb 
~~criff~ ~ut poflto tlJ~1t t~c ~teriff bab PH~ tuno iWJit - ~be 2nppeHiil1t 
c!lmc~ Ilt ttl' ba!l, anb tbe otbcr nppcar~, tbt~ fbaH aU br notu llH'!bc gooil bp 19E. ~. 
t\Jtl'), fo; tf}i~ tJnt~ Drcn alJ~ccb, tbat be i,9' tbc faml? perron, anti 110111 aU fo~ml'r Tit. coron·4H. 

bcfett~, nnb infuffidtndl'$ bp tljr appearance llfC moi)e goob; if tbc ~bcriff rc: 4 ~o. 4J. 

Ultn mandavi ba!li'rJo, & qrtod nullum dedit mihi re(pon/um, ("mil nftcr1llm:i)~ tbe pnrtp YeI.I '20+. 
rtppearP'1 tl)i~ hI !loob dcatI~, in 8 H,4.fo. 'lI . :Jin 1111 ~ppcaJ; if be apprarp, ani) 9 ,). 2. 

ort~ccc9' tbnt be icS' t~e f~me pcrfon,tf)igi is rrco~, rml'lfnfflc{rnr, in L 5' E. 4. fa. 69' 8 H. 4. fo, 21. 

:Jin a per,foHnI '?!ittlOtl m t{jr CB. l;!)~or('.a' COHtlnut~ utI i{l(' Capias npon tubicb L. 5 E. 4· fo, 
tlit ~~t'nft rctum~ Cepi corpus, & languidus in prifona) m~il aftertth1rb~ upon (be 69. 

WJtt of' Duce! te,cum j tbc pnrtp ftppCflr~ bcfote tue . .ll9Jtt rcmrneb, anbp~a~~ 
t~nt fbc tplml1tlff mup taunt flgamfi ijlm,Jnb fo~ runt tOe ~lahltiff coulb not tyee 
ttl) [mt tIJ .... 't r,£ tua» tbc ra~1c pnt!p, uut f~ii), rfJot be ~ni) no bop in <[curt, until 
tbc ~lJctlffiH,i) rrtm:ncb in~ lID?tt,thc bJ!Jtd} be ~ntb Hot o.~ }Jet tlonc,tlnil it 1tJi1~ 
ru~ci:J ~P rbc Qtom:t,tbnt tlJc ~laintHf mOl,itt; i:lcdure tegilillU'bim Ptctcntlp upon 
tbl~ bt# flppcar,,'!nrt\f!l1,b mapet to ijat;c film (l'.-dtltt, aut! tbt. partp IDi'id builel), 
ani) amrrm!J tu.!tIH~1Ht]~ 'UJe £ioort of 3 J H. 6. in t!)C (Ill:! :manIt of QJ;ntrtr~i' Rnt. 39· 33 H. 6, old 
:tin an '?t}PPZt11 tJt tiJ!P' l!iourt r1p " firm!'" f01 the tlcnrh of tJZt ~juJ:f(Ji1nbJaf thi' bop Fo,,], of t<:n. 
of fbI.' Alias rvicecOme511C'11 mifit /J)"[w., emu try£' .iD.:fcnbtmt C"tnt. cmb p:C1!ittJ HJat t;-i 'lZ' t ;9, 

~ i~C 
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tbc It!l~ointiff mig~t ltcdare i!uainfi ~im, olTt£einn:bimfeif ro~ to lic tbe faml 
pafon, .it i~ tttrc og~rfi:J tbat l l)C plamtuf f!louI~ ctt~r~ t~rn nedare, o~ tbe:!Lp 
pral to be left. 2fnb to in tbt~ ra:e ijcrr, pou aHOltiltlg at bun to Dr ttf faille per 
f~n, tUbat ip l1om'to be belle, it i% to be conl1berrb. :31f l:!pon bemanb, ~l' fDal 
rap, tbat be ip' not ttr fr.ll1c per (on, tbtP' per abbcnture mlgtt be materIa!, ftUl 
not bere, a~ tbiP ~arc iP', llftOUC: it is ben: ro~fe~rtJ, m1b Dg~e(b, ttat ~~ ~~ tb( 
fame perron, fJJ rDot no uMH:riai i)Qubt, 0; ~bJtctlOl1 mn be mutJe, fln~ tb~$ ~~!( 
iP ~rrc ag;ccb to be fO, ani) [(l, tijc .w~It here IP gooil, antr ~l)e flrturn l~ hhctulf( 

2. goo!). Secondly> :lin t~c m',l:t p{acc, t~e :ttct of tlJe ~ourr, II! t~ . fir ~i.111\1terri); 12 
barb been [otb? tljat in tbr: cotlp of tbr firer ttl) tue brrp re~1t 1,$ rrclteb, anD tb~t 
be reddidit carpus fuum ut in. cuFtcdi~ mareJcaji~-redajd£t ,-~ .ea occajione eft In ~u/fo. 
ata mare/calliJJC bcfcnlJ.s' ttIP, berc 1.9' dje lID&U;:! nub ~ipon tyt% nn flppe(lranre U127 
H.6. tOere t~r partp Oppmt'fi'l gratis, oub tt';l.s' tnlrb, ["ttl tail il SUFnft~u~s, ~ 
if Morgan tbe ~;itonrr .lJrr~ bab PJupci) t~llj', be nngtr ~(!dI babe bab It, tOe 
G:ourc bib btrfUpon ba.d tmu de die in diem, fo tbat ~(' gom~ bp Main-prife, Ilone 
con bcdarc ng-oinll (jim ut in cuftodia mareJcalli, but be oucbt fo~ to lle in bi.9' rur. 

Trinit.7 H.6. totlp, anb [0 iil rbe ;Woott rafe in j H.6. fO.4!· t" 42 . te clIfJbr to fie in big cufioi.ip, 
fo. 4J, _p. o~ no ,IDcdarMionct1Jl be ngainll bim, fttli:l ~brrr it i~ tft~lJ~ !b~t if a man be let 

at Muin-prife, de dte in t/:ew, 111.1 man ft;a!llJobe a ;JOdl.agawfi blm) ag agatnfl a 
man tbat 1th1&t in cuffed/a, anb fo tuDen be 1.9' natiell, it brwIT nU onc: cut pet tbe 

~!~ ~h~od~t portp i.s' fim in cuffodla to fomr pUrpOff~, flnb fo i~ tve ;1OC?ft O.f 9 E.+- fa. 27. if 
ference be- be ncdare fig-Ginll onc, D~ in cu/fodi~ mare} catti, onb lje t~ nor m bl.9' tufictp" tbi$ 
tween a Bill i~ not goob, tbe ~are tbere tua.s' In a ~ln of i)cut Ogflll1ft tbc 1!O~b Ferrcrs, in 
and a Writ 0- cuf!odia mareJcadli, U)c ;l5iH 11l .. W' rbrdlcJ1lJciJ, rOt tbatttr lj!)inintiff bub not founil 
rigi~al, . as to anp }J>Iebgc.9', anb ttc 1!oJil being tiut ot" cufiobp, tbc t:;J.l.sintiff 11Joulb batc founb 
~~e rt1mg 

out i&Iebge,;t tbrrc in ~ourt, but (oulb not, ucmufc ttl' ~lH tuO$ obatcb ~ 1mt in on 
e ges. o~iginal ~cti(\'n bp W1it, altboltab be babe not fcuub plcb!Jf~ to tbe A)t:ctiff,pcr 

bc map I;err flnb }j}Jebge~ in .€onrt, anb fo i~ tfie b~ffrrrnrc; but l1p t{}cO' ;Wooli of 
1 S E. 4. fo. 9' 18. E+fo·9·b .. up oU tbc 9lUnlCe~ en Bank Le Roy. j1t 1~ t~erc ag~cci:J,.tbat if in anp 
b. Pledges but ~1n, 0t iW1lt, }DlrbllfP arc left OUf, t.bo.t t~c If'Ia~nt1ff at ii~lP tlme, {lang-ing 
matter ofform tbe If>Iea,map finn 10Iebgr~, f01 tuat tbtp t~ m tur inferet! 01 of fue :],:ufticc P ;nna 
~.~.;:f0. 2.. & i~ U!tt mnttcr.offl.1~m? 2. H. 7. [0. 2 J~ W¢U1' mobcb En B~nkLe Roy, llJlJcrc cne i,;t 

~lalJlt. bp ;1511I, Qgflmff one m cujfodta mare/cptlJ, ~ ttc ,rorfrnb,mt emp~1rIr~ tiII 
tbe nert ~crm, tbc~iH being bhwcb, tbe ~lail1t. !Jab not fCUlib pI(ligr~,it llJa$ 
tbere quefiionetJ, tob£t~cr be migbt tum put ill iDlfi.lgr~ o~ nct, anti hdtJ tnM be 

Note the dif- migbt, anb.arcc~tlinglp 11)IctgC% WC~C ~ntr~b: 0 ~Hfcr(,l1~r t1.:ftC ltJa:g, tt1ltm Ire;: 
ferer.ce hetween tween 0 ~1I1 ,flub tl WiU , fo~ ~be m;tt t~) Slle ~Iatnt. (ec(:,flt tt: (ecurum, &c. ~ fo i.;1 
a Bill, and a not tbe ;l51~I. :]f a f!1!1n.flr enlnttel.l of fdonp, ani:ll$ f.t(uIr~,r:pp~ilr.s' fly M.lin-prife, 
Writ as to extra cuftodtam mareJcatlt, anb tbcrcfo~e cannot bed are flrrnmit !jim, I I H,4. fo.6.7. 
Pledges. 91n an ~ppenl of Mayh~m) tbe t~iaintiff tOUllt~, anb tbe .IDcffl1bant malten bi~ 
11 H·4· fe.6·7· befcnec, nub afterll.hutllt faitD, tbot tbe Writ 11la~ 1:ot frrbrb, fo~ tbat the 

~fJcriff tOb n(lt'rl'~url1~b plrbgcs, (Jc. OIlt! tt£rl'fo~c b.t ougbt not to be put fa: 
to ol1ftuct; t~cre It l~ [mil, tbot i9lc~rrr$ arc to be put tn, onil tbat fIji£) lih1p bc~ 
~~11.1ell bone.In I!tourt,a~ to tbc ~~frtff', ~nb tuD£n t~c pnrtp appears ~c lllall put 
1n @lebge~ In €outt,unb tile jDefcnb,mt l~ to anrU1cr;otb~ runfc it babllccn,lf rtc 
.IDefenbant.ba~ not ap~carctJ,t~crc ~c oug{Jt to ~l1bc vern b~OllUflc ill up lJ)~orrr~. 
~n tbC.lf>~tnClpa~ ~n[~ ~~rc, Morgan apprnrg lJ1 ~C!urt, H.b tflkr$liOricc of the 

1 & Eliz.Dyer p~ocecbtng~ agamll fmn tn J 8 EI.Dyer,fo. 348,349. pla., 4·· all flltm!J tare ftctltlrClt 
pIa. 34 2, ISc a ~aroll of tbc liealm, nub a ~obIemal1. jln nn ~ppt,lf fJp Howcl de mOTte fra-
34-9· tris fui verfus ~ortcfcue, Jnbotbcr~. ~ortefcue appea~p, rl}£ otlJrr~ not, the J)lciiitt. 

('ount~ ogatnn t~e otf;cr.s' fl~ p~il!npaI~,alli) agamit f orte(cuetl5 accrtTarp urfo;e 
anti after t~c felony: FortcfcLle, appears onb plcab.s' lit abatcmrn.r IJf tbe ltD~it 

~ tl)ar tlJerc tua~ I~O [ncb William Harrifon de M. (arroinil W0cm t~e 2ppcoll.uaJ 
T~le ~tl:l: Otb~ongbt f!~ ~pt1ClpOI) in rerum natura tIJe bap of ttc ~Ulrit pnrrljafcb ItO" at aup 
~eet~a:::{e;~~ time after (tue t~utb 1ua~) tb~ non~e of ~nptifm tua.s' mifiilltrll, (,i \Villiam H. 
the Defenda~t, fo~ Thomas H. tt tua~ belb tn tbl~ .€afc bP. tbe ~tuo QJ:bief ~UmCl'$ tUnt 
n boren1Vlt~ a1£ ~ou(lb tf;crc U1n~ anotDer WillIam Harnfon ttl anotbrr ~ountp, if it 

bt 
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be not in tilt Qrountp of Bucks., wbere tbe ,~iU afM. bl', o~ if be lUcre tJealJ Itrfo~e 
tbe mrit puttbofci), tbe 191ea i~ goob., ani) tbar infa'U~rem vit te, t~e' .IDefcubant 
map ~ru\.lecre tbe return of tbt ~bcriff. ]n tbt i9~mctpa~ cafe bert:, tbe <!]lrtt., 
anb tile llietutl1 arc Dotb goeb; anb tbe :IDefclibant appearing, anll taltiJtg notice 
of tbe p~ocrebtng~ agailta btm , tbcre i~ J}o, fuffi~ient r,eafon 'can be giben, tub!l 
tbeJDefenbantftJoulb nbt attftnc~, atJh. trCClbe bt~ ~rtaI. Yelverton. Juflict', tbe 3. 
jOcfenbant beu 'p~ap~oyer (If tb~ t(I1nt, onb ~f tbefieturn t{)ercot" tijc(lJ.Unt 
of 2IlppcoI bere i~ goOb., tile ~)etage~ arc l1otbm(\'; tnb~re tbc lDortp 1% In ~ourt 
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at tbc bap of tbe JJieturn, be map appear, ani) !~e,~bctlffn1l1p hlen .malt~ f)l~ ~c~ 
turn in 2.2 The' Book of Affifes pIa. 3. 1l1berc a wrlt comr~ to tbe ~bcr~ff, ~.hJlC~ 2'- The Book 
i~ tobe rerbtbbp tbe ~ailp of tbe :1ramhe~, tbe ~bcn!f ijeu ougbt firfi ~o ofAJ;:f:;s ph 3-

taIte ltDlrbge~, be-fo~etbatbe t1t#tr~ to tbe ~aiIp fOt to ferue tbe [Qlrlt, t!}t~ l~ -
tbere fo beltl·bp Sharde, tOat tile ~bl'rtff de .lure. ougbt te tahcWlcbgeS ntt brfo~~; 
but I1p tbe triepo~ter, tbc~tlilp map tuen rake Wldlrr~~ de pro/equrmdd; Dut It 
. is berp dear, tbat J)tdJlJe~ map 1tlell be tah~n, Cltbcr In tbe <!.CoH,rt luIlrrc tbe 
return i~, 'Ct ftefo~c)bc ~beriff, anil rbhHf3 ulnal: ft~ to t~c ('J:,ccptlon ta~cn.&e::: 
tnufe it i~ 08abis Mich. emb tlot~ not i'ii1} proximo futuro ·t~Ul' !~ IgOO~, not~Jtt~;: 
ffanbing tbi~ l.lllliffion, fOt tbat it ilJnH br mtenlJdl tl.1 be t~J£ next, fl!lb fo!t l~ 
llfual : a~ to t~c ~bjection maile, bemufebe i.'lot{)'not fup tn t{Je W&lt,frater & 
h£rer, t~i~ i~ goo!), m~b nretla not to uc in :anil iqJiltJ oren uut ,Surplufagt; it 
it bab bam fo, fOt in tbe beginning; I)c niHn('~ bl~11fdf to 'be (rater & htereduttt 
tbi~ i6 fnffidcnt,tlnti tbe conduflou lff;1 fJOOb;adrcfpondendum prtediCfum Rowlc.nium", 
de morre prtedi8. tbt~ i~ goob,Ul1b fo t~c wttt, a~ it i~ tJcrc, t~ dearly goob. ~981t.t 
tbc l!~cat point of i:lifficultp b~te in tbi:9' «LUff, ilotf} rdl upo~i tltl~ mumr~ of 
tbe flicturn ag to tbc 'lllppcaJ, anti 1ttbcd)cr tbe fame be ,b!fcollttJmlZlJ 9~;not., 
b:Jl}crcin confit1erution i~ to be ball Firft, ;aro :tgr aeturn Of t{Je· bIn ~~.~rjf~:-:a)~ 
Secondly, totbc return bere of tOc new ~bertff':.tbc tlcturnbtrt apl1ear$' jUbi~ 
daUp to t~e ~ourt, _ani) t~e ~ourt ougbtto tf!ftC ltotirc of i~, an~ to fjab'Ht'~ut 
confii:lrt;ttt1on of tuc lame, t1Jt~oug~ tbcp are lt1fo~mcn of tbl~~ ~p.·one onIpiut: a" 
,mZCUI curite; ber!? i~ no gOOi) return mabe in tiJi~ €ufc up tbe oU, ~fJeriff, fQ~' tfjat 
be i~ nom antiqutltetJ, being Ollt of bi~ <@fficc, anti fo "no 4l}fficrl.'·lo' tbe ~litt; 
neitber cun tbe partp come in upon tbi~ return; if tbe name of tbe alb ~Dtri{f'fj\1i) 
flren onlp to tbeW~it, it bat1 tben been 11 gOOi)·pl~a fet Morgp,n· t~ {Jabe ftlib, t{jat 
be \Ua~ 110 @ffirrr, anb tbat tbt uturn tna~ !lot mabe llpan@ffirrt of tbt €'ourt, 
fo tbat tbt fie turn tnabc bp tl}c OUI ~beriff, i~ ltd {TObb rCnltn· in !i!ato af tbi~ 
llap; ,But it i~ fnib, tbat tbe new ~bcriff bere mabetlltrctratn; o~Hotbii1, if 
tbe return mabe l1p Vim, ltla~ in rbe n!lme of' t~e alb ~bctiff, tbi~iP not {1rob; 
a~ to bi~ returH bert, norbing at aU i~ ~tre tctutl~rtJ, a~ bone bV bim,!te faitb" 
notbing at aU !Sf t~c bobp oftbe ~~iro1ttr) but omp mention~'bcre an hltiOJfc>< 
ment upon tiJe rrturn, tbe partp ougbt trot to 'appear UpOlt tbi;s, tIJt, famt Dc:: 
ing no gtouttb ti~~ wattant fo~ lJir; appearance; tlJc jDrdEftation 6rre tigainfr 
bim i~) a~ in Ct:t1fBd!a' Vic. aub tbr nem ~beriffb~b fj.j~n not in bt$, cullObV~ l1(J~ 
pet tbe olb ~~crtff, It bod) not Appear bfr{'i)p tbl~ return,. tbat tlJc i9~fr(fmt 
1un~ at anp timt in Cuf10dia of tbe nero ~fJeriff, uirkf$ bp tbe ~nbenntus fle~ 

• 

tween t~~m) it appear~ tOat be ltla~ ~p tile oIn .:f,bcrttf belibl'~eb, obet to tDe 
ne1n, a~ It app(',ar~ ~oke 3. pa. fo. ~ 2. In \AT ~f1bies C~fe; tb,e ~Iatntdf bete CA!l" Coli.e 3. p2. to. 
not i'ledare, agatnfi l)tlU, a1J Ite~ng tn Cuftod1aOr tbe nIb ~bt~Iff, fo~ tbat ·lft l~ 72, in Weft
~ohl no ~fficer to tbe cl!our~) ncuber can be bere bedore, agatnll bim, a~ being bies cafe. 

m quftodta of t~Je new ~bertlf, fo~ ~fJnt be neb.:r bab bt~ boi'lp in bi~ tullobp, 
behbereb to {Jlm bp tbe olb ~bertff, tut pet be rtmeltl~ 1l.1itb {Jim, anti no 
Difrringas btre fbaU be alllari'lcll t~ tbe oIh .~b.C'1Ci.ff, to babe tbe ~Obp of tfJe i&~i~ 
rOller tn qJ:ourt, ~eca,Urt t{)at be t~ no ®ffirer to tbe <!Court, ani)' betdtt t~c .IDif" • 
facnce tutU be tbt~, tf tbe ~beriffretur~pat tlJe 'bap Cepi corpus, anb babe not Note .th~ dif

tbe 110bp rcabp, b~ «JaU tbcn ~e ~!Uerttb, flub a JDillringa~ q;aU ilTtle to tDe €o" ;~::~~:, l~:~e 
roner~. Secondly, If tbe oIb ~firriff at tbe ilap return~ Cepi corpuI, anb tfJttt Itefo~e where the 

tbe tJapof tbc return, be 1ua~ remo1ieb, anb a nr1l.1 $beriff matte, tbe .roitlrirt~ Sheriff is to be 

gCt~ bere fbatl be a\tlarbeb to tDe new .f>bcriff, (nit apllear~upon reco1b,tbat be amerced. 

" l! 2 llatb 
~ " 
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lJe pleafe, but in tbe €afe rememb~eb of an ~ppeal b~oullbt bp tbe mife, 
fo~ tbe beatb of tbe ,u.tfbanb, anb botb ... r tbcm appear, tbc .IDefenbaut 
p~ap£1 , tbat tJ)e ~laintitf map bed are againll bi:m, anb tbi$ tfie ~Jaintitf 
GlllJfJt to tlo, fQ~ tbat tl}crc i£1 no remebp to malie blm to appear, but tbere id 
800b remetlp fat to malie tb,e lDefenbant tQ appear (_) bp Ptocef$ of outlarp, anf) 
fo it Ilanb~ infutb a cafe, wbetfJer lJe will apprar o~ 11ot" anti be map weB rc~ 
fufr, if be be ~cmanbcb fOJ to appear, but otber1tlifc it il1 of tbc ,i?Jrt of tOe 
~Iaintiff, fo~:tbe .IDefcnbant batb no otfJer ~cmeblb fo~ to make ~!n! apPl.'ar , 
if be benp fo to bO, but onlp 1tlben tlJep art botfJ!if tl}em p~efent .1~1 ~~urt, to 
p~ap tbc ~ourt to o~ber tlJat tOe ~laintiff htap tlJen ~edarc a41~lpff butt;, anb 
tben upon tlJilt p~aper of tbe }Defcnbant, tfJt ~ourt W11I £nfo~t~ DInt ,to p~oce£b, 
anb to btdare againllbitu. ~~ to tbe Iaft matter tonfiberaDle In tblP' ~arc (fi) 
tfJe lDedaration of tlJe W>Iaintiff in tbi., ~pptal, 1tJlJetbtr tfJi~ be aoob, o~ not, 
a~to tfJi~,tbe lDeclaration i~ infufficient, anb tlJc llon~apparance bltH it1alte tlJt 
fame goob, tbat tbc }Declaration iD infuffitient, fo~ tl)at in tbt .IDetlaratiotl i£j 
an ~pptal,tbe bour ougbt to be tljerein a~ certainlp cxp~effeb,a~ anp o.tber thus 
1tlben tbe ltlounbltJa~ gibell: anb in t,~i~ lDcdarati~n, Firft, t~e ran~c I~ faib to 
be Grciter, or citra horam undecimam; tbt.9' I~ no crrtam Drfigmng, l'ltIJrr of tlJe 
bal' 0t I)our, anti tberefo~e rbc Dedm:ation fo~ tbi~ uncertaintp, jn rbi,s> tlar: 
ticular i~ infufficient, fo~ tbat not onlp tbe bap of tlJe beatb, but tOr bour alro 
ouglJtto be certainlp erp~elTeb anti fet bomn in tbe}Dcdaratton,tbe ~btcb ill' not 
bere [0 tlone, tIJe bap being erp~etrrb, Imt not tfJt bour, tOe fame bemg onJp aI:S' 
Iebgctt to be, Citra horam unaecimam tnbicb i$ not goob, be~ng aitolJetlJer ttntertaiu" 
anb (0 tl)e ,IDeclaration fo~ tOi~ nncerraintp, i~ infuffirient, aub tDe 2IlppeaJ 
OllglJt to be qu~ffJetl: ~Ifo tbe }Declaration bere,. i~ lJi~. OWn 'ltllle~ation onlp, 
anb no matter tn tlJIP' of tIJe orlJer part, .anb tfJerefotc fJI~ ~Uegattolt$ tDereIn 
ouglJt to Ill' certain, but I)rtcinlJe batb faiIcb, ani) fo~ tbi~ taufe 'tbe }Dedara~ 
tion i~ infufficien!, anb fo tlJe 2I1ppcal ougbt to be quaffieb. Flemming cbiefJullice. 
~n 2IlppeaI i~ in l1am to fie berp firittIp looltcb into, [0 tlJat tto ~rro~ be in it; 
ncitber in tbe l19~it, 110~ in tbe return of it, no~ pet in anp mean ~~ocer~ in tbe 
famc, nOt in tbe return of tbe fame, nOt pet:in tlJe iDeclaration upon tfJe [mrit 
of~ppl?al; tbe :J!uJlgmcnt lJert in tbi~ final,anb pcrempto~p, anb not robe rc;: 
bl!tfeb, but in }parliament, anb if tbe partp be l)angeb firft, anti tlJe 3lubamtnt 
after\nurb~ rebrrfeb bp a W~it of <ll:rro~, 1tJbat tuiU tlJi~ abail tbe partp ~ a~ to 
tbe matter bere, ani) tbe p~occcbtJtg$ in tbip <Irate, tbe partp lJatlJ fI~n attacbeD, 
ilnb upon tlJis attaclJment comparuit, be batb appearcb" anb'being lJere pcrron~ 
aUp in <!rOUtt, tfJeJ.13laintifflJatfJ p~oceebeb, anb i)cdareb againfi lJim; upon tlJh1; 
tlJe lDefenbant .IDemanb~ Oyer of tlJe W~it,' anb of tbe return tbereof, fJe 110m 
appear.9' anb tafte~ abbantageof tlJi~\ nllb notbing can be btrt faii) agaillft it., 
but bere il1 a gooh appearance, lJe being b~OttlllJt in bp tbe attaClJment, attb fo 
be tomr~ in flp tbe ~~it, being tlJcrcbp attatfJcb; tlJe matter nom to-fie conti. 
bereb in tbi,g cafc, i.9' lnbetber tlJe iDcfenbant ffJall be' now cnfotccb to anfWer 
unto tlJi~ lIDti~, t.lJe r~me being i~rllffident i." 1!aw; a~ to tbt~, deadp, be 

. fbaU no.t, but It.l~ WltlJOUt quel'floll, tbat bl~ appearance no tnlJere i;j upon 
tbt lW~tt" anb upon tbe ~t~tlCb.ml'nt be batb. belUurreb bereunto, anb tbi~ 
no~ ut. amtcus CuritC, .flut tbl.a' l!1 .bone bp lJlm , in propria perfona (ua, anb 
tb$lJI~ appearance l~ goob. Comparet, tnbctOrr tfJi.d ftJaU nom be taken to be 
~n .appearance upon botO, o~ upon, tbhl, 111lJicb i~, & paratum habeo, tbht 

• 111 ttl attotlJer term, anb anotbcr l1iuo~b alfo, anb it i~ not goob, fo~ tbe 
(!Court to [fdt cut t1ictOtb~ of anotbcr rqrerm, no~ pet to look huo'tlJem" 
Firfr, 31ubgcg are to p~oceeb, Jecundum allegata 6- probata, anb Qrf not to 
go anp fnrtber. Secondly, tbere ougbt to be an abcrrcmtnt {Jere fOl to mafti 
tlJe[e ai!tet t~getlJer, I. redJidit Ie, anb tf}e ~ourt bail~ bim." S~condly, 
tOe fiefurn l~,. Cepi corpus & pm'atum habeo, bam tlJefc' tmo can fianb 
~cn togetlJer, t~ t~ fie confibereb. :3[n an ~Ltion of t€refpafg , a Capias 
lffue~ to tbe ~berltf, h1ba retllrl1~ C epi corpus, if. at tlJe bap, be botlJ 
not appear, tben a Duces tecHm fban Of ntnarbri.'l to t~t fame 

~ftcriff, 
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to tbe new ~bl!riW, anti a Diitring'li map be b.recteb nuper iJicecomm, tTa quod ha
beas corpus: if a new ~bcriff'be dear]), befo~e tDe otber bat.lJ mabe"fJt~ return, 
anb tue neb;t A\beriff info~m~ tbc ~ourt, t{Jat tI1e alb ~lJ~t1tf batb taken tfJe bo" 
bp, Et nOn curat mibi liberari - tbe ~efen.ban~ ap~ear~ tn perron, ani)'.' p~~p~ 
tfJat tbt }j)IaintitT map bedare agamtl bmt, tft(Jt£i ~pJ}earance ~f tbe partt£$: 
ff)all rctonct!t, ani) make goOl! ~be return of tbe ~iJrrlft, o~ not, ~~ to~fiileraf1Ie, 

( in L. 5 E.4. fo. 69' a Capiasi~ .iltreltetl to .tbe ~berttf, tuba return&, Cept corpus, 6-
L·5 E+ 0.69. Languidus in pri/ona, at tbe bap tbe ~b£rttf botD not appear, but tbe partp ap~ 

pear~ not UPilll tbe return of tDe ~ber.itf,. liut b(' appear~ ~t tbe. ilo!" ~lp~n 
fJi~ oltln acco~b, anbp~ap~ tbat tbe i&latnttff1l!ap bedore agatnfff)tm, tfJr$ t~ 
tbere wen argueb, anb Itt~ tbere falb, tbat tbl~ app£arnn~e of t~ partp gratis 
tf)e ~ourt ougbt not to re~cibc, f(l~ tbat ~be pa~rp 1t!a~ tbcn tn p~1fon,aJ1b camt 
in, anb appearrb gratis, w1tbout -anp· ratl~fattlon gfben to tbe ~ourt, bow, allb 
intubat'rhanner tOi~ (oulb be, tbat be moulb be at large, anbpct in p~iron at 
ttlt fame time, Simul, & femel, tbi.~ beinlJ tontratp to tbe return of tb~ ~fJertff, 
wbo return.s La11.guidus ~n prihna; a~ to tbt~ 1t map be a.nU1ie~eb, tbat ff)tP map be 
1tldl,'fo~ tbaube bnbp tn p~tron, llptb£ ~tatutt mat!. fie llatIeb anb fo at Ial'gcf 
anbappearing, llclngbaileb, t{Jat be i~ tbe fame perlon, it i~ tJ)ete ru!eb in tbat 
~oolt, tbat tOe ~Iailltiff moulb p~crentJp bed ore againll bim, upon tbi~ bis 
bol1mta~p appearance, a.ltb tbi~ i~ t~e 9I~lbgmt'nt of tbat ~ook; but it i~ noto 
to be ttll1ribrrcD,tubetJ)er lt fball be [0 tn tbt~ cafe of an ~ppeal-,o~ not; tDc ~Dl'ritf 
be talmor take baH, fJert tbe pattp batb appeardJ, 1tlit~eut quetlioJ1, fl~ upon 
t{jerttnrn of t~e .f;beriff'; tt if} true, fDat be batb appearrb, upon tbi~ ~pp£aI., 
be bntb been attarbeb upon tt, J)e appcar~ ani) brmutrrll' upon t(Je W2it, anti 
bere t~e quellion tum be, ltlbetfjer we map no1t1 look into tbe nt)~it, aub '-era min 
tbe baUtlitp of tfJe fame, anti alfo, into tbe return of tbe ~fJeritf, a~ rbe fame i$ 
befo~e' u~, anD into tbe ,roedaration, oU tubicb tfi~ Ql:ourr.map well tio ! Firfi-, 

I. aP to tge ~~it, tbt tubitfJ i~ goob anb fufficicnt notwitfltlanbiug aU fte e.t" 
tcp~ion~ talt~J1, £tgainll t~ fame oCtabis. Mich. 11i~tbout ~aping, proximo [11fv.r. 
~bnffb<all be tnte~lbeb deadp !O, be fo, tuttbont tbt~ partlCular frp~fmcn. :?tJ~ 
to tbe·ncx,'t ert~t!tton to t~e ~~.tt, becuufl' b~ botb not fap frat er &- ha:res, tti$ i~ 
mo~e tbal1 abbttton, anb tntttltng IIp, be raub tbat be botlJ appeal bim de mOi·te 
fratris foi,Rnb tbi~' i~ (utrident, fo t1)at ~be na~it of ~pJ}eallJere i~ dearJp geeb. 

1.. Secondly,~~ to tbr·return of tbe ~bcrttf, tbe fame bemlJ virtute iftius breviJ mzhi 
direHi, Cepi corpur, 6- paratum habeo, tbi~ ficturn mabe tp tbe nIb ~f1eriff anti 
bi~ l)ani) ~et unto it, .anb .fo bdiberll' ober tbe roht unto tue new oSueriff,' ltlbo 
mafte~ !11~ return tn t.bt~ manner, (~) recepi iftud breve, fie indorfatum, br Cllm£'$ 
in bp,tfJe m~it, bphlbicb be 1tltl~tt1ken IIp tbe new ~beriff', fo~ none mn trtnrn 
a 1W~it llJitl) a Cepi corpus, but be lUf)icb i~ an <@fficer to tbe ~ourt, ani) nbt tfje 
olb ~bcr'iff, fo~ tbat Ije i~ not anp <@fficcr to tIle ~ourt, [tutt{Je new ~{j£riff i£t, 
fo~ noltl, after. a neW ~b£~ire'bofeJ1, no P&otef~ i~ to be .fcrbrb, no~ nup return 
to be mabe, but tbe fame t~ to be bone bp tbe new ~bertff', tntb no return i~ to 
be pleabeb, but ~bat 1t1bitf) iAl mabe bp tbe new ~b('riff', nub not bp tlje cib a$. 
to tbe elb A'bertff', be ougl)t fo~tl) behbcr ober aU tbe lW~tt~ in bi~ bOld)' be:=: 
ing'U!lto tbe netu ~beriff; wbetf)cr tbe retllrn bere tlHlbc, be goob at nor, id tfJe 
queffton; anb {Jerclll, a,fj to tbe meturu~ mabe ltp ~f}crtff, it i;1 to be ronfibcre"b' 
lUbttber tbi~ infuffici~nt re~ur~1t'bt\n anp ~ap~ Pfcjubice a lID~it wen bJoUgbt: 
~betbcr" ~e ff1all rec('tl.~ P~c1ub1Ce {lp tbl' mtFreturn of tbe cf,{jcriff: anb ben'it 
1;1 to ~c" (onfibercb in ltlbat rar('~ tbe @tiginoI, being ltldI b~ougbt, ani) pct tbe 
~~bertff ff)all be amerceb, anb l1rw if'Jocefp> to be atoar~eb; nnb it i~ Hftt'lnife 
to be ~oJ1l1bere?:J, w{Jctber tbi~ rtJaU be fa in ~af('a' of ~ppf£'tl~, tuba! mall be 
bone tn [ucb ~are~) anb 1tl~ar 1n fuel) QL:afc,!1, tfJe 9iubgc~ ber,: in tOid<l!,ourt are 
to bo, anil wbat Warrant t~ tb~re fo~ a .IDefentlant .to tane rwp at1banrage of a 

3 3 H. 6 Rot, bab return, mabe b~ tbe ~bertff. ;; H. 6. Rot. 39· In tf/c fA;) ~tt i),it tf (§ntrir~ 
39. Old Bo",k uefo?c reme.m~~eb, l~ a notable. ctlfe, tnl)ere rbe ~b£i!ft' M tIie f:~n rcturn~: 
of Enrieell. tb~t tbe lJ)Jatntlff bab not founb l&fcbg~~, h1~at tbc;' n~ jU ftc i)Hue whb t{te 
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Wiit, in tuboln f{)aU tbe fault ~e~ it i~ tbe.re faib to be in tbc ~laintiff, ani) 
mbat (ball ti)cn be bOl1C~ tbcrc tt appearS ,tf no pldlge~ Were founb, ti)i$ ifi 
tDe bcfault of tbe ~artp, but lUbete it i~, quod Vicecomes "W!1 miJit bre'V'e, tOrre 
it i~ tbc befanlt of. t~c ~beriff; brrc tbe .IDefmbant lUa~ reabp, anb appearelt, 

. anb f02 rl)at, tbe l)!)laintiff \t1oulb llot bcdore againft bim, bj~ ~Pprr.l U:Hl~ 
aMtcll; tbe ~bctiff returu$, tl)at 110 l~let:ge~ were put in, t.bi~ q,nB not bcfirijp 
tbc [~rtt, but to babe an Altas, ani) a Ctfpias, anb to tbrs purpofe nrc tbc 
€ufe;tbcfoJc reml'mu~(il of I 1 H. 4· fo. 82 Firz. tit. Return del vic. pIa. 5' 3· ani) 18 . 
Eliz. Dyerpla. 348, 349' but tl)cu it appear~, tl)£lt npp'caronrc of tbe part!', ;.: H;.+.~.8f.. 
batb not make aU return,S of tbe .f,bcrtff to be g~ob) fo~ tbe 1!.a~ gibe~ nb1.1011" t~~~' ~~~. Vi~: 
rage to tl)t partp, fo~ to creept tlgainll tbem; f)l~ ap.prarancl' 1~, t~nt be llHi!, pla. 53. J 8. 
O.lbc abbantune lip tte fame, fl.nb not to be bp tbl~ (oncJubril, to mafic all Eliz. Dyer. 

goob tfJtlt i~ bOllC, fo~ tilar tbi£l i1}oulb be oppofitum in obje8o. ~~ to tbe ~fturtl ph. 34 8. & 
bere in tbi~ p~indpal !l!afc, tnuctbe~ tbc fame be goob, o~. ~~roneO~$, .1$ tbe 3f9. 

(JurUian, in ttlbltf) it i~ to be cranllncb, tuf)l1t rrtllrl~ tbt~ tfJ, 1\1bub l~ fJere 
mabe, onl'l blJ hf{)om toe neW ~~('riff bert' trturn~ not{)mg', tbat11?a~ bont [:Ip 
bimfclf j but tuUM ltlfl~. ilone bP. ttl' olb ~t;cnff; t~c new ~hl'rtif ~ugbt to 
mafic fbe return, £mi'J ttl~ return IS gOOlJ, br :)Ugbt to return fomctDtng, mtl) 
be ouO'bt to return rbut ttJ~idj 11M!;' £lone 131;1 t~;c OIll ~Ijrriff, l1nb no mi.l~C, ani) 
fo ~e bad) bene tee, aU 1tifjicb be ougbt fo~ to boo ]n tbc 11Ctt place, it i~ 
to be eramincb, in 1UlJoft cuffo~p tbe bo1Jp tatten nom i£3, l11brtbcr be (;e in 3. 
tOe milobp of tht oIt) ~bcriff, o~ tbe nrw -.S~('riff; tbe 19~orl'~ fl)aU go to tbe 
olb ~9criff', b.1{Jo toefl Hjc rob!" anti a Diflringas, to bobe tbe tobp in ~OUrt, 
oub to tbt,fi pm-pore ~c fflflH be [nib to fte an <lDffitcr to tbi~ €OUri, fo~tbe oIb 
~!Jcriff l;t bere cfF1flVlblc tnit~ tIje bobp, btl (Jim taken. :]t batb fleen fnib, 
tbnt rue oI!:! ~bcr-iff, iJnH1 now no '3flutbo~itp at aU in Dim after a new ~bcritf 
d)ofcn: ap to r~i~ it map !1C ~nr\.tltrfb) tfJt1t t~e orb ~beritfn1ap 1Jdiber up tbe 
botlp unto tue l1CID Jbbcriff', anti be map b~ing tn ttc {;obp up him taken, in bi~ 
tuffcbp, anti until ~c babe bclibctci) oU up unto t~e l1em ~b(riff, tubidJ be 
bub in bi~ cufiobp, £lnb until tti~ be oU bone bp ~im, ~c tOntinue~ fiiIl an 
~ffi(cr to tlJc ~ourt , nnll l~ rcfponf1bIt fo~ ttrm, fo tbut lJere tl)t return i~ 
goon, anb tbi£) fl1nH be ttc return of tlJi! alb ..sbcriff of tbat lnbiclj !lC batt bone, 
tllttlllll cfcnpe ron be, lJp tbi~ (fI~ itiJato !jecn aHetlgcil) fo~ if tDi~ ffjoulb be nn 
efcnpt, (a~ ijati) been OlJj('~tti)) t{}l'1l no Di{hingas f1)oulb tfftle to tue Olb ~bctiff 
flJ~ to !)flUf ttc l10bp in ~ourt, 8ni) in tbi~ tlje 1!a\u i~ htrp dear, tlJat 0 Dif
tringas f{)nH go to tbe alb €j'bcrtfi., ant'! fo be rOlitil1UC~ an Q)fficrr to tbe Q.COUft, 
anb ~gainn tufiDHl tbe J~JfJcc$' of t~e ~uurt mall be al11arilcil, a~ agail1!l flU 
11.Dfficcr of tbl? <1!ourt. ::fl~ to tbc !1cturll, a~ tbc fame 110m i.ii in <l!oUrt, 1.1.1hc:: 
tber ttJe fame be goail o~ not, is in tbe nett place to be confibercb. ~~ to tbi$, 
tbe nann! a~ it berc is, is no return fit all, being onlp a return of tbat 
1tI~ic!} lna~ exccutri:! 6cfotc; tbe oIt) ~beriff {jere retum~ non eft inventus, bab; 
ing bdibcrrb t~e J30bl~ oblr to t.iJ£ nem ~~ctiff, Wbo rett~rn~ llotbing fo~ 
~lmfdf, fifj bone £1p ~nl1, but t~t~ onlp, 1tJfjub tueolb .f,berlff bab bOlle, ani) 4· 
tiji~ f~ not gootl, {nit, {1£ oug~t alro to mafic fome. return fo~ bimfdf, but 
bere it i% not fo. 2fip> to p~entlcut~ in tIlid €nfr, tbere nre berp manp but 
110ne in d!af{'~ of SflppcaI~, but Uhlp lP~efibcnt~ tbert arc in cafr~ or' ~n~ 
bittment~, llircltlp in point, nD tbi~ rfeturn ~cre i~: but netbing hi bere 
mo~c to be bone, we mnp wen abJarb a Difiringas to tbc oUt ~bcrHt, fo~ to 
babe t~e bobp nerf in ~ourt, fo~ djc new ~beriff dearly i,s' not a£1 !lCt 
c~argcablc \1Jid) tbc bobp, a~ appcar~ bp tbr mfc in Trin. 22 E. LI. Firl. tit. 
Rerurn of the Sheriff pIa. 33. 1nI)crc t~e olb i6I)criff Ul1H not nclibcr tOe mrit 
to tue neill ~bcritf, it i~ matter of policp in tbe new ~bcriff not to touc it. ~U 
thi~ matter i~ I)erc b~ougbt befote U~ bp tbi~ lDenmrrr:r, to· be (onfitlerrti of. 
rQ!be ne,tt mattrr fiere to be confibtrcb of, i~ the fDrdarat*onJn tbi~ ~ppeal, 
\nbct~cr ti3c ra~c be q~~b oJ not •. ~~ to: tbi~, trye ID~cIaration bere in tbi~ ~P; ;. 
peaf, l~ femItp, mfu!DC!cnt? flnb mccrtmn, flub tbat ~n m~np particulars ttl~ub 
!!Jan be ftlcwct!. :l1f Emp tt'mli~ UC 111 111(' .IDetlorfitlon. It i~ to be tJ'hcn fo~ a 

rlll,~ , 
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By the ~~tatl1tc ruI~~tlj~t we canl1Pf fiJm p]o('rci) to a ~rial bp toc ~tatute .of ~Iocdicr cap. 9· 
ot ?Ioucclrcr ;Qo :?i:ppral fth'lU be nbMCi), If tOc '?i!pprnlot i:lrdare 111 trrtam, Flrrt., rbc ~fcb : 
~1~{;:1 /~~t Secondly, in. ttlbflt part iJf riF bobp: Thi~·dly,tbe pear: ~ourthJy, tbe bnp!r,~J.{thJy, 
taint;es [0 be t1Jc bour: SIxthly, tiJe u me or t~c rtmrr: Seventhl y, t~e 11)111, o~ ~0t.nll hJ~),.1. CI(., ttt 
exprcl1ed iG tbe ,IDrfb IDa.~ (loue: ~11t1 Eightbly, WC~ lUgnt 1l1~apon be l1.ta~ flam, . nUll. ~0LrC 
Dec1arJtiol111p' (iught to be rrrtainlp (tP:rriTciJ in ttl!.' DeciaratIon, o~ tl)e ll)eda~i1[}on 1,5 not 
011 the i\ ppeal. gool!. Firfr, fI;) to tbt l'::'1It, tbi~ CUllaJt to {lC c,rp~drrtJ to be of !paltee p~rp('nftb, 

1. anb aITrmlt: '?til' to tth"~, it i% brrc fi1ii), t{Jat Edwar,d Morgan m tue PCut$, (Jr. 
tue 8. nub H.. Czrca hC~'am bc. percuj/it, & pupugit, flub botb not f8,!,. . 

C<:Le 4-' pa.fo. Ang]ice a~ be 01lubt to bo. c5rc Coke 4.· pa. f(). 40 .. Yo~gs cafe p~rcblj]it d: perjoravlt, 
~o. in YOl'Jgs tbl'fc are SytJ111ym a, unam plagam mprtalem, tlJt.9' t;9' rnfficte~t, IDttbaut fap" 
~ai.e. iucr flnp mO;t, fo~ tbnt n1i Anglice h1' not to be ufrb, (ar! plagam) fl.$' t.o hlp Anglice, 
J~~~~·!::i:o·a bcob!p tb;~tfi, tlI.lil mptmti, o,$' nppcar$ Coke). pa. fo. 11. 1,122 .. In Longs cafe, 
Longs caf~. ani) tbcre It tS rcioluco, t~at Vulnus fUttl Plaga, are Srnon)ma, & tdem Jig1'iificant, 

2. anb botf) hhlPS goel), antI tbut Plaza i~ tpc moU ufuaf mo~b in ~ntJiltll1cntg+ 
:Jrn tbe ~ie~t pia(l~, a~ to dye pear,. tOe 8. !Jrtlt of En.£ land., &c. <D~jrttion l~Hlbc, 
Gimufctt tp not fhe\tlrb, lnl;rtber 1t \11Hc Hji' 8. pear of ttc ~mgot1 ~ellln of 
England, ~ of Scotland, it beinu l1rtt fbdllCb bJbi~b, il mflp be flnr~(rrl:J, t~ot tbip 

3. fi)oU pc intcntici) to tic of England! flP' to tnts It fl);dlllot IJc fo ·lI1trnltrb tJl Caff~ 
of~ppeaJ~, no intcnnmcuts to Be in [ncb €tlfe;, but nl~ tS' to Dc fet tJOWll anb 

4· fpcdfi"ci) in certoftt, tl}iS i$ not to be mucb fioob (l~ rdlctll.lPOl1, but ibat 1t.10icb 
bp tbe .,f,t£Hute ongbt to be rertainIp crptclTcb i; bcre lefr Illtogct~cr un,., 
tertain ; tbc bap berc ip ltlcll etP2cITci1 pr£(ltClo (lie. Fourthly, tOc (Jour ts Hot 
ccrtainlp etp~clfcb, ani) in tbhl 9[ cannot be f~lti~firi).1$ til t~e bOUi it 
i~ bere fuit) to be, Circa horam undecimam ante meridiem efu(dem dlei, tuber bout 
tbi~ fl)aH bc, ~i brute to be ruti~ficl) fJe~cin, t9c fmt onITVr to !it bone liJitbill 
tOc compaf; of nn. bou~ eadem die, loco, anno, comit tl!. pujfea (s) cir~~ bIJu!m pr<f.
JiCfam, 1l1{}at bont I~ tbt;, tbc fa\.t ougOt to be 1mb, to be l.u!tum tfJc rcm~ 
paf~ of nn bouf,anb t1.1bete it i$ {)ctciaitl to bc circa horam unrlecimam,W{}at tour 
tbi~ fi)nU be faib to be, i~ nltogetber unccrtain, fc~ t~t.$' fiJnB!ie f(,ib to be 
part of tOe 11. bout, anil part of tbe Dour after tDht Circum circa, i~ not 
gooil; if be bult Cnib ante horam undecimllm, tgi?re no circa, tut ltl'tjfl1 rijerc 
arc 2 circas) tt)l' one of ncceffitp ougbt to be 1QllUtr tOmt tbc otbtt; if 1:C nab 
bere faib circa horam undecimam prteditlam, tfJi~ miu~t babe [1een goo&. but 
bere it i~ 1tlitbout anp prxdiB:. ani) tbcr~fo2e .it j~ to ~c. ttlftClt f07 fmoturt 
bour, no p~cfittl'nt~ tbcrc flrc to lJaile 2 ctrcas tn one jini'lIftl1lCllt, fi,S ~cre in 
tbi~ ([afc, fo~ tgi~ i~ afi a <ltitde about a €irclc: ? circas bcrc not goob, toe 
fame ougbt fo~ to babc.btrn hora p~ted'ffa, ani) not 1nUb ~ C;irca .. ji)ert uS to rue 

Stamford." place in comitat. prtediff.1t flppCar$ m Stamford, tbat luf)cn It 1$ [ali), Locus pr<f.dilf-
us, tbe fame fbaU not be tancn fo~ mo~e t9alt one, anb [0 to be tbe fume Q.COUIttl1 
pr£diCt. tlJerc [1eing but 011e tcfo~L', DCfc be flutf) namrtJ Middlefex as to 

21 E.4. fo. 24' tbc ailbition of London in 2 I E.4.fO.24·6. ~It tin 2nppeaI of t1lUi'bcr (1~ougfjt 
6, Up a Woman fo& tue ilcntb of bet Il}uP'banb at tbe fonrtb bap, de quindena P aJcha-, 

t~e lWoman, tbe appeU~nt wa~ iltmu.nbdt, fl~lt flpprnrrb not, l.t1~crcupon it 
Inf1~ p~apeb, tbat fbe mtgbt be ~onflutril. Fatrefax tbrrc I.ln~ltJcrclt, tfwt OUt 
<@ffite i~ to be now in ~llbgmcl1t, ani) 110t bnfip, fo? if mc (ome' not iit 
tbe fourtb bop after, we rom lbm gibe :l!uilgmcllt, fo~ it mau ric t{1£lt ff1C iJ 
atrrffcb; 0& r~biibci), in coming to tfjl' <!tonrt, flub IDe tum (1(' tuin ilbtiircil,fozlf 
In,e fiJoulb glue :JIubgment I!OUJ, t~c ~ppcni l~ g~!lC faJ cbet: ,!Ql'wo ~(l\U'il~ 

Trinit. 30 lit me f)cre namc~ - (~). Fybbervll '. £l!lil TurbervIl, flntJ i\lorgan 1~ 11l1tHCu of 
Mor~ans Cafe. i'mot~cr rQ!OIDn; tn t~e flbbltlOn {lCfC It t.;1 Illib to be, trJ Loco pr£diCfo, l.1Jir!~Ollt 

namUtg' of fbe place. Trinir. 30 Eliz. Morgans Cafe, W.bfrt nuo ~ol.tlnp' hHT£ 
nmncb, a~ bcfo~e, ~lt/) be wa~l!amcb o.f anetber in tbc atlbition, tut nctiJin!,l' 
lua~ t{)crc fflttJ to It, bp wap of c,rccprroll, ani) fo be Wag ci:mbcnuh'b . -r b 
Ctccutcb, an/) flfttrll.tarb~ a m~it ~f Q.Erro~ lt1a~ ~oug{lt bp t~c ~~:, r: ~:;~iJ 
tlJc ]ubgmcl1t ttla~ rebcrfcb, fo~ tbt~ i.Crro~ onlp being, (lcCflufe 1~'· (;,fiit kt?t3 
to bIZ in loco prc::dzffo, \t11tbont nmmng of t~e fame pfMC [P('Clil:;~1 ~ b.' it 

ft:: ~~~ 
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bert a <!Countp, in tbi_ ~afe it b1 not laib to be in comita~. prtedifJ. it onnbt to 
babe bttn bere in Loco pr tediCl. anb to babe natndl tbtfame 1n certain, bert it i~ 
laib t~ be, tun,? & ibidem, tbb1 i$ i~certum per ince:tius, f)ere; a~ to tf)e weapon, 
tbat t$S" well latb. ~6 to t~e fatt, perc~ffit, &- pupugtt, dans mor:alef!J plagam Anglice, 
tbi$ ougbt nor to 11t f~, ~ltb an Anghc. ~$ to tbe f)0dur, tbl11 t~ not blell laib, 6. 
l1eing \uitb a circa 11lblCb t$ uncertatn., anb batb e:r ube tbe fo~mer,.anb fo up~ 7. 
on fbt w~ole matter., tf)e jDedaration, in t1bbt ~ppea., ~ alton. ttbet Uhcer" 8. 
tam, anb fo fo~ tbift incertaintp in tbt jDtr aratton, tbe ~ppea oUnbt to be 
abateb, anti tbe partp bifcbargetl from tbi- $ppeal, anti tlJi11 be ~tdartb fo~ 
to be f)i$ unalterable' opinion. Williams JufHce, 2ti$ to tf)e lDcdaratton in tbi$ 
$ppeal, we babe beJibereb no opinion, at: touching tbi~, fo~ tbat no ercep~ 
tion was taken to tbe fame, neitber at tbe~ar, no~ pet Itp anp at tf)t ~encb, 
but oulp bp Flemming cbief Jufi:ice: . ~t muff bt ag~~eb, anb cannot be benieb, 
tbat if tbt J!)cdaration be bttloU~, tbe W~tt of ~ppcal ougbt tben 
to ~e quatbeb, anti mabeboit.. ~Qt ~ourt gabe commanb to me ct!~un~ 
feI at tfJe ~ac, fOt to attenti tDem. 1t1itIJ ~~efib£nt~ to- tbeft Jall etteptton~ 
taken bp Flemming to t~t lDedar~tton. $t a!l0tbec bap, Y ~lverton at tbr ~ar 
bib mObe tbe <!tourt quod breve caJJetur, upon tf)t.tt bap tna~ lJlben bp tbe «ourt, 
to «Je1lt p~el1btnt(1 in tbi~ Qtafe: anb bp tDe fiule of tDe Qrourt, no 2Ilrgument 
to be mabe at tbc ~ar in tbi$ tafe, to tbefe Jall e,eception,a taften, after 
tDat tbe <!tourtbabe acgpeb, anb bdibereb tbeir febcral opinion$ in tbi~lo!!'afeo 
Williams Juf1:ice, tbi~ map Welt be acgueb again at tbe ~ar, tuben new mattec 
1t1ad moncb at tbe ~entb, not fpoken of befote; !be \Ubole 4!'ourt againff 
bim in tbbf, anb fo 1tla.tt it belb bp aU fbt ]ubge.t1, ill tOe ~rgument .of 
Rutland, anb Shrewsburies <!tofe, bere refolbdl," anb tbM upon bib£r~ rearon~, anb 
matter~, mobeb at tbe ~encb, ltlbicb were. ncbcx mobcb at the ~ar. ~$ to 
l&~efibent~, Hol~crafrs <!Cafe 1Da~ q,etuel.ttb roe .~ourt in an ~ppeal, bJ.Dere 
tfJe fame lnallialb to be Circa horam, auta one'DavJs "afe; 1tIbere It llla~ latta to 
be Circa hdrdm undecimam, dit, anno, loco, dc circ(Z hora,!, prtt:JiClam. Davis, anb 
James Howell. Jolin, tbefe two Ian ~pptalp, ltJere blf.contmucb. Croke Julfi~e, 
&111 to tbe JDcdaration, in tbi~ place, ettt'pteb agaiu{f, tbe jDcdaration ht 
BOob, anb fuffident certaitttp in-it, anb fo liltetuife of tbe ~ountp, allb ~o1tln, 
tbi~ i~ goob, ilnt'l certain Witbout anp ambiguitp; a~ to Holecrafts ct!afe, "tbat 
comea not to fbi~ <!tafe berl' in qucftioll, bere tbc place i$ nomcb 8. timep fe::= 
beraUp in tlJi~ ~ppeal. Flemming chief Juftice, pOll arc not to beliber tlJe rea~ 
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ron~ of pour opinion, tbill i~ not tbe courfe, 1l0~ c\Jer h1a~ it fo, anb no p~e~ 
fibent can be ftJe1t1cb fOt to warrant tbiS; pou art ollIp fOt to btUber pour o~ 
pinionl1,anb to bedare tbe fame, h1betber pou bo an~ee, 0t i:lirag~fe, ltlitbout 
gibing tbe reafolla' of pour opinion~, anb arco~bingtotbi.9', i~ tbe pJdibent in 
Grendons Cafe in tbe €onl1nentnric~ fo. 502 lllbere Dyer chief Juflice lllbo arllUeb Plowdens COin4 

lan, tooIt four erceptiotl.9' not moneb befo~e, to lnbicb cxr{'ptiol1~ tlJe <!toun~ ment fo, $01. 

fd tbere btiibcrrb tbcir ~nfwer in 1.t1~itiug Ultto Dyer chief Jufiice, ITut bib not 
argue tbi.t1, anb tbe otber 7lntJge~ bib fcc tl)e 'lIlnflncr, but bib not gibe attp 
reafon.9' of tbeir opinion~, unto tI)efe Q!:tception$ taken bp Dyer , Jl0 mo~c 
ougbt pou to bo berc in tbi~ <Zrafc, but onlp to beliber pour opinion$, tube: 
tber pOll bo arrcnt, o~ biffcr in opinion, lnitbout opening of pour lRearon~, one 

,map, 0t atber, but pOll are to keep pour tcafol1,~ to pour fclbr.t1, anb fo it i~, 
anb in nU t.im('~ bcfo~e, it tatb barn tlJe cOUtre, 4nb o~ber, anb tl)i£f ougbt l1oUJ., 
ilub at all tl1nr~ to be fo kept anb obferbcti. Williams anb Croke Juftices a~ 
gainll bim terp llronglp in tbi.9' particular. Yelverton J uftice ag~eei:1 {Jerein 1llitb 
Flemming chief JuQice, Williams anb Croke Juflices btfireb fo~ to beliber tlJeir 
opinion!f, anb ~be ftea(on~ of tbctr <@pinionp unto tl)e l)rdaration, 
anb to tbe eJ:c(ptton~, taItcll to tbe falUe, but Flemming chief Juftice, Fenner anb 
Yelverton J uflices, hloulb not to tbi~ alT~ee, to babe tbem to bcliber tbeir .earon~ 
openlp, but if tbcp will fo bo, anti tbst in ptibate amonnfi tbemfeIbe~, lnitlJin 
1.. o~ ~. bap~, to tbi~ tbep llloulb a6~et, otbectt.life tbe ~ppeal to be abatdt. 
$ftcr11larb~,at anotbcr bap, Croke Juflice oprnlp in ctl'Oltt"t behbn~etl bi~opinion, 

~ anb 
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anll tbe Seafon~ tbereof unto tbc .roc.c.arati~n" ~n to tbe e~cel!ti'ong. tak~n 
to tbe fame, iftJJere appear~ to be anp 1U~er~amtpIIl.r e ,roed.~ratlon, £1tber lit 
tbe time, o~ plact, 1t1bitb ougbt to ~e, certatnfp. ~:rp~e d),., ~bt~ Iball aba~e.Jbe 
~ppeal, but bere intbig tafe tbere 16 no r~cfJ 1ncert~intv In tf)e ,roedaraJ'0n, 
dtber in tbc e:rp~emng of tbe placc,o~ tbe tl~lle b~re! ttl tbl£f ~af~ Hornefey 1~ g. 

I' till1~~ nameb befo~e tbe prtedifl. fo tD~t ~e~e 111 rufli9~nt certamtp ; tbe ~trplte 
il latta btre to be apud Hornefey, 1tlb,e~el.t I~ e~~~elTeb, unam plagam;. n~ <l!ou~tp 
namtb~ al1 iti~ ob~ecte~~ al to ~bbf~' It ,Is:) tlUJ.te erp}elT~b fo~ to 11~ In Cont~Wu 
'MiddLefex, anb fa tb~re It; no mannet; of ~ou(ft,o~ btfficuftp in tbl~ ~afe,.~ut 

2. tbat tbe .roedaration i~ goob, Anti ttr~atn .enou~b· 2I!~, to ~be e:rceptlO~l taken 
to tbe l)eclaration, to tf)e point· ofttnte, fbat. tbe fame 111 not certamJp er .. 
p~e1Ttb tberein~ being I~ib to be ~jrc~ hor,m ~'P-1ecimam, a? to tb~l1, tbere i~ ~o 
inurtaintp In point of tUlle, a~,tt 1~ bert lalb, ~beretn tfJe bttference IntlI 
be, if it bab bren bere, witb a circa: upon a circtl~ tbI~ bab been ba~; aub arto~ 
getber uncertain, anb woulb babe abateb tbe ,~ppeaI;bere circa 111 nameb ft~ 
beral time$ in tbi~ .Declaration. Firft, Circahoram undecimam. Secondly, CirC'tI 
hora,?" if. tbe bour be ~ertainlv e:rp~tfrl'b. befo~t, .if ~fter1tl~tb~ it j~ exp~t,lTCb 
agaIn bJttb a circa, tbI~. q,al~ t~en be falbt~ be a czrcum Clrc~, anb fo bab, fo~ 
incertaintp; but bere In tbI$tafe, tbtre 1£t no ~ucb c.ertalntp of tbe .bout 
b.efo~e, anb tberefo~t to fap bert, circ" borllm imJwmam .111 goob, anb no Inter:: 
taintp at aU ill tbi;t1 ~Uegatfon: a~ to tbe next exceptton, Un"11! pia gam iJ1(;~ta-

3· lem Anglice, If tbo.fe be 1t10~~.u u!lperfect, anb lInot p~opl'r In an 91nbtct~ 
ment, wbetber tbe Angllce fball alb tbl~~ tbe ~ubge.u bere afe to make tbe 
~tPontion, anb fo bere in tbi£t .roedaratian,. tbere il1 fuffiticnt certaintp" in 
all refpelt$, anl» fa tile .Declaration i~ certain, anb gaob, anb rbe ~ppeal not 
to be abateb. Williams Ju11:ice, ~ubge~ ate to make ~nfit1er unto ~eltl etcep~ 
lions taken, lllbicb were not tUobeb, no~ ftirreb befote, anb tbil1 tbep map 
well bo, after fbat tbep babe arglleb tbe <€afe. ~£f to tbe ,roedaration, b,ere 
in tbt firll W~it i$ naPleb, die, "ann~ & 10cD, & in Comitat. Middlefox. prteditf. tbe 
'matter btre tonfibcrable iii tiJij1, l11betber in tbi$ jDedararion, tbcre be anp 

I incertaintp, intbe £~p~tmon oftbepear, 'time, o~ place; tbat tbe .IDedaration 
i~ goob, anb fuffidentlp certain, in all tbe ~oilltl1 t,rcepteb againll; but if 
tbere were aup incertaintp in tbe ,IDeclaration, in anp of tfJde particular$, 
tbe fame moulb tben bebab, anb tbe ~ppeal abatcb, ani) t(Jot inja'TJorem v:t~, 
becaufe tbe fame toncern~ tbe life of a man, b.lbicb tne 9labJ mucb fabour~: 

SratuteofG)ou- tbe ~tatute of Gloucdl:er 6 E. J. cap. 9,' as toucbing certaintp, to De exp~clTcbin 
celter 6 E. I. ~ppeal$, tbe fame i~ aItogetber in tbe $ffirmatibe, but ltot ill tbe J1}egatibe, 
~~iJ~rd lib. a£t appear~ bp St~mfoT~ aub Bracton, Stamfo~d lib. 2. cap. ~o, toucbin~ tbe 
2.cap 20.as €oUnt, o~ jDeclaratlon !n Appell. fo. 80. (a) <[ttes Bratfon tItulo de exceptzonibus 
to the COUrt ad appello, hlbere be faltf), tbat ~be' ~ppeUant i!J£lIl not be conllraincb, fo~ 
or DeclaratiQR to e):p~ef$ t(Je flour, fo~ be raub, quod hora non eft multum de fubftantia ne-
in appeal gotij) licet in appello de ea, aliquando jiM memio, tberc it i~ ~db up Stamford, tbat 
~;a8;~na. l.t!6en ~be bo!t\: i~e,tp~erreb in tbe peclaration,. tbe fame tf1 tfJcn mabe a berp 

. materIal tbmll; but Stamford tbere all~res 1t1ttb BI acton, tbat tbe }plaintiff 
of neteffitp flJaU not be compdleb ,-to mention tbe bout in bis .IDedaration : 
bp t~e ,¢ommon 1la1tJ, ani) ltlbid) Itinil of }Declaration -btl tbe ~ommo~ 
graw, a man ma\1 ure noW at tbis bap, notltlitbllanbiull t'be ~tt1tutc of 

~~~~ ;~~I;;;t. ~loucefier c.ap. 9. f03 tbat tbe ~tattlte boti) not p~obt~it t~i£t, tbe fame ur~' 
in affirl11ance Illg o~lp In ~ffirmante .oftbe ~Ol1lmO~ Ualtl: bere In tbI! }p~incipal cafr, 
ofrheCommOl1 tfjere I~ fUflinent urtatntp c.tP~c1TdJ 1Jt t,r,c bour, circa~ brtng ~nglillJtb t~, · 
Law. about, netr, to, o~ bp, aU tbl~ l~ tbe p~Opct; tOnllrUltlOn of circa aub if it 

be. fo, in l.Ubat 11lap, o~ malUl~r coulb tb~ titne be nto~c Cl'ttainlp crp~e1Tei)~ 
tbtD c.ou~b npt be better no~ mo~e ttrtrunlp e~~erreb, tban bert in tbi.l1 
<.!taf~ ~ 111, fO t tbat a man CahJ1Qt bp anp luap befcribe mo~e ccrtainlp 
a tbtng to be bone punEto temp oris . . ~n tbe olb ~ook of <fntrit$ fo. 47 48' 
49, $0' En. tit. Ap. de mort. ~e~~ral ~~el'ibent~, in tbi~ manner, a!1 tber~ pIa: 
2. CIrca houlm focu~dam.poft menJI~m ~Jufdem d1el, antr pIa. ,. circa horam nonam 

and 
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Preudents in the old 
Book of entries fo. 47. 
4- 8,49, ,00 ric. Appeal 

de mort; pIa. 2., 3,4,), 
6,19, If. ar:dfo.2.6,o 
tit. inditement pIa. 4-

Croke 4. pa. fo. 4 r. in 
Heydons cafe indiCted 
forthe deathofSavage, 
there it is Circa horam; 
old Book of Entries fo. 
+ 3· tit. Appeal pIa. I. 

Be fo. 45. pIa. 3. 

anti pIa. 4· circa horam feJ>ti111am, anb pIa. ;. circa boram quartam pofo 
meridiem eJufclem diei, anb biber$ otOe.t p~efillent$ tf)ere Ite tbere. in hlte 
manner pIa. 6. pIa. 10. pIa. I). anb fo tn tDe ol~ ~ook of ~ntrle$, tn 
title enbittment fo. '1.6,. pIa. 4· ,tf)e like p~dibrnt. circa hor'am primr:m 
poft meridiem ejufdem diei, anb Croke 4. parts fo. 41.1~ Heydonscafe, lit:: 
'lJilteb fo~ tbe beatb of Savage, tubere tbe p~efitJl:nt ~~, tDat circa h~r
am dec imam ante meridiem ejufdem diei, anb no exceptIon at aU taken 
unto it, anb Co tbe like p~enbtnt_ are in tD~ oli) ~ook of ~ntrie$ 
·fo. 43. ilt'tit+ Appeal pIa. J. lllbere tbe qIollrt tn an ~ppeal d~ Il10~t, 
1Ua~ bp tbe mife fo~ tbe beatb of btt ,u~~anb, wbere tbe tIme l~ 
fail:! to be Circa horam fecundam poft meridiem.ejuj~em diei, anb t~ere f~45'. 
tit. ~ppeal de Mayhem pIa.;. tul)ere tbe tlme In tf)e €~unt ~$Iatb to 
be Circa horam prtmam, &c. ~U tDefe are p~efibent~ lit pOlnt, anb 
tile time i'nib, in futl) a manner, al1 it i~ bere in our €aft ($) circa Circa ho,allil. 
horam , anb no erception at all raften tOereat, anb tIlerefo~e tIli~ 
ijf gooi), anb certain cnoug{), nothlirJjtlantiing tbi~ fX'ccptilln taken; anti 
t{Jefe fo~mer p~eribent~ tuere in ~afc~ of ~pp~al~, anti tfJe time cXPJcffeb 
Wit{J a Circa horam, anb no e~cel?tton taIien fo~ tf)e fame, anb tbep cannot 
be lno~e certai!1lp ~rp~~lTetJ, a~ In puna~ tempor~J? ani) to tbe ~cdaration i~ 
goob anb terraln , 111 ttll~ 19attltular pOlllt of tnne bert', anti It ilf alfo bere 
dte, anno, & leeo, tl)i~ i~ goob anb certain Nuper de London, tbi~ j~ a 
goob abbitioll} if a11p tbing be befettibe berein, tbe fame mop be mnrnbeb, E ~ 
a_ appeac$ up tbe ~ooIt of 21, Edward 4- fo. 37- anb 44 ~dward 3. fo.6+ b.: 1 E:4;. t~,:,~: 
hlbere tl)e floll ~a_ amenbeb lit an(lt~er ~crm, ann (but to Ite fa b9ne 4' 

i~ tbere put (\t1ttb a mirum) butt{Jere l~ no neeb of anp rucJj matter bcre, 
fo~ bere i~ no uncertaintp at all, in tbc erp~emon of tbe placc; bere tbe faoc 
i~ faib to be in t{Jtg manner . malitite pUicogittttll,. & un am pIa gam m~rt4ltm • 
--·Witbout malitia, but bete lap anb touple altogetbct, anb it i~ itodb. 
Loco !lere refer~ ultra Midfex In Nottingham in fucb Q ~own 
Jie, anno, loco, in Comitat. Nott. tbip mall induile tbe place, namei) Effex, anb 
Hartford, anna die & loco, in Cpmitat. EJlex, tbi~ indube~ tIleitlIace nameb---
"nam pia gam mortalem, a btablp tfnu~, t~is m~p b~ a 1nOuub" o~ a n~oftr, 'lJulmn 
& ptaga Junt Syno'ltJma, nub tbe ~ngItfbtng 1Dd1 alb, anb amenl:! tbtlt-percu!
fit, & pupu~it unum & idc11I fignifieant., anti tbl~ appear~ to bt fo, Coke$'. pat fo. 
1'1. r, 12,.'1.. tn Longs cafe£1 tbere, pereuffit, & perforavit, all OI1F; anb fo upon tbt 
tubofe matter? Ilotwitbffanbing anp of tbe Qft££ption~ raftl'll, tbe }Declaration 
i~ tertain anti gOOi),. a.r1b fa tbe. partp to I:!~ocl'~b in tbe ~ppeal. Flemming chief 
Juftice, mp lUo~~,Oplnton, anb Jubgment In tbl$ cafe babe bren nowarraigtteb 
anb anf1tJer$ enbeaboureb to be giben unto tbe <!.EX'(eption~ up me taken to to; 
incertaintp of tbj~ lDedaratiotl, anb ~pon aU, t{)at lUbitb batb bren faio, bp 
wap of .2Ilnfwer, ~ ~m no 1l:JapS up t~t~ altere~, but tf)e mo~e tbereltp ton~ 
firmcb tn mp ~PlntOtl, tublcb befo~e:lI {Jabtbehbereb, ani) to fo~tifl'e tbt~ bp 
i9~erlbent£1 in €are~ of ~pp£al~, anb fo~ tbi~, fee tbc i&~efibent$ 
of Trinit. 39 Eliz. Rott. 87 2 B. R. Effex, anti Hartford, anb HilI+ 42. Prefldenrs in poillt of 
Eliz. B. R. Rot; 5'77. anb Trinit. 40 Eliz. B. Rot. Rot. 24;. Hill: 42 Eliz. Appeills. 
tl)ere one Blackwell bii) $ppeaf John Jones, anb otberS, anti otbtr Trin.39 Eliz.B. R.!lot. 

i&~efibtnt~ tbere are to tl)i~ PUrpOre. Williams Juftice, tbe lDecla~ U~. !~e;l~.~~~.~~~: 
ration berc fba.Ii Ite goob 1tJitbout mentioning of anp bour in t~e 5 n. Blackw~1l , and 
fame, anb fo l~ Stamford fo. 80. in point, a; befo~e t~ titeb- Jones:Trin. 40EliZ B. 

Fleming ~hief JuO:ice to ~be contrnrp, tD.ar tDe bour ougbt fo~ to R. RQl't. 2.-43,Sran.for& 
be ag certatnlp erp~clTcb In tbe {)rdaratlon, a~ anp olDtr mat:: ,fo. 80. 

ter tubatfoeber, but tbid it feem~ botb not fati~fie otber$,neitber " 
tlo t'be aca~ont1 of ~tbe~~ rati~ fie u~. anb tbetefo~ tbe Sule of tbe <tourt Wa;, 
tbat fo~ tile lllccrtatntp lit tbe lDetlaration, 3lnbgmtnt ttJoulb be cutreb, tIlar tbe 
~~peal fo~ tl)i$ c~ure fbou1b b~ abatd.. ~ote t{)trt Were tfnre :)!ubge; a~ 
gatnll tttlo fat tbl~ , onb fo tl)l; auIe, of tbe €ourt b.ta~ entrcb acco~bing~' 
Ip . - quod nota Nata afro, tbat tbt~ tua~ an afilT~p ~aff, anll bib beg 

~ ,. mutD 
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• muc!} trouble tbe €ourt, ntj nppear~ bp tDeir febcnd ~rBumcnts bc~ 

fo~e+ Judgment en
tred that the 

Appeol~ ~ould N<@t~tbat aft~rwarb~, Robinfon, hlDo 1ua~ OilC Of tOe ~cconbi1J an)) bib 
~~;~:/~~ll~~:r-tlp fo~ tbe fame, wbo appearcb in €oud, t~e ~beriff balling teturneb 
Declaration, 3. to~ bim, Non eft inveIlru~) be noro nppearcll bolunta~d'p,nnb ~Ol:Jeb tb~ ~ourt fo~ 
ag~inil: 2.. to babe tbi~ bi~ appearance to be reco~ilcil-:-WtlbarnsJu{hce tf tbe ~p; 
RO:Jm[on the peal be altattb againll tbe ~~incillal, tbc fame fiJaIl be £lIfo abareb, a~ tlllautff 
:ec~:;r~~Yc?t~t. tile ~tceffo~p, a~ appcar~ bp ~n tbc ~ook~. 91 ... an !lppeaJ, aU ~re .~!inci~ 
- pal~, bert i~ ito matter notu.tn ([ourt agatflll btm. . y eIverto~ Juihce-

IJt~ appearance map bere tueU Oe taken, anb r('Co~bcb 1Uttb a ceJJat-ulterius 
proceJ]iu againft bim, anb fo wa~ tbe Sule of tbe €~urt, be map now appear, 
fo~ feAr of imp~ifonment anti fo~ tbat tbe ~~tt of ~ppcaI tua~ notu aba~ 
Ub, be tomes not in now, ltp a reddidit.Se, but fJtS appearance bert ~a boluu~ 
tarp appearance of bimfeIf, anb out of bi~ own free will, UPOU}l JJi~turn maiEe 
bp tOe ~beriff of a No'" eH iwventul. ~ote tllat Man Secundary tn tbt.s' cafe, up~ 
on tbe appearance of Robinfon, bemanbcb of Ye!verton, anb of tbe otber ~oun~ . 
rd at tf)e ~ar, wba toere againll tbe ~ppcal, 1ubetf)er t01'p woulb not babe 
tiJe lIDlatnttff caUel, befo~t tbat bh1 appearance tua~ en treb; anb tlJep ails 
ftueret), tbat a~ tbi~ ~afe wa~, tbep wouJb not babe tfJe }j)laintiff caUeb, anb 
tber£fo~e ltP. tbe Sule of ~be. QL:Otltt,. bi~ appearance wa~ cntr~b Qf tieci.'!~b 
tnitbout caUmg of tile l&latntlff unto tt, quod nota, tbe rcafonof tbl.s', tlla.s' con~ 
cducb tObe, becaufe tbe [[1rit of ~ppraI l11a~ bp tbe ]ttbgment oftlJe ([ourt 
abateb, anb tOe ~1.ltrp waP £lIfo bp tbc ]Rule of t!J~ &urt, quod ceJ]at ulterius 
proceJ]'uJ againll bim, quod nota. 

• The King a.- N0ta, .t~at {1e~o~e tbi.$' time, (.$'J ~ermjn. Trin. 8 Jac. ~ir Jonn Egerton, fo~ 
gainft Morgan tile lung, btb p~ofecut an '9[nbtttlU1'nt of ~urber allatnll Edward Mor
upon an IndiCt- gan of tbe ~nner rqr1'mplc; l1J;entIeman, fo~ tbe tnurbering of bi.s' ~on, bp bim 
ment .of ~ur- kiUdl, anb fo~ bi~ rqrrial at tIle ~ar, a :l/urp of Middle(e~ bib appear, anb 
~~e;:~l~h~ fourteen of tbem being caneb, appeareb, fUtb anfwereb to tIleir namc$~ bUt 
P'ro[eeutor. ~i~ John.Egerton t~e }!)~ofecuto~ bab fome boubt of fabom: in fome of i(}cm, ltp 
Trio.8 J'l€.B.R. fome frcret laboUttng of tbcm to appear on tIle bebalf of Morgan ttie ~~ifoner, 

anb tberero~e Davenport being of QL:ounfd, fQ~ tlJ~ jting bib ~ballrnge 
fome of tbe ]urp, anb faib unto tIle ~ourt, tOat if tbep woulb alJ~ce to blahi 
outrIDo of tbe ]uro~~, tubicb were returneil to ferbe upon tbi~ engueff, tfie o~ 
tIJcrS£!Joulb tbell be fwo~n fo~ to trp tbe i&~ironer ~be ~ourt mabe bim ibi~ 
~nfwer, we cunnot caufe anp of tbofe l;obicl) arc rctutn£il to [Je b~attm out, anb 
fet afibe, (mtpou ought to make pour <t!baHcngc to tl)cm, ag tficp arecaUcb, 
anb tbcn tuben tbe ot{jerg are ftt.to~nJ 1tll)icij poil bib not ([ijaUengc, pon arc 
tben til {br1l:l {ufficifltt caure fo~ to m.ilintt'tin pour ~baUcngc,fo~ tbsttbr {;Sing, 
o~ an~ fo~ l)lnt, cannot <!!baUrllge wIttont g~ob· cauf£', but t»e partp, bimfelf, 
tl)e p~lroncr, in [avorem vit&e, map percmptOtdp <t!~nHrngc tblrtp. four luitfjout 
anp coufe £beining, anti a~ manv mo~c ti.$' be wtn 1uitb muft, mewing tiJe fnllle 

• H fo. 2, &Jnefentlp, fce f~~ tbts j H·7· fa: 2. aub fa. 12·9 H. 5· f~. 7· rqrben tfte ~ounrd at (be 
fo. 1':""9 H. 5. ~at fo~ t1)e OOung, mobeb tbe ~ourt, tljat tllcP llugbt be fufferci), to ff)cw tl)e 
fo. 1. . caufe of tbeir ~baUenge, partimiarip a~ tbcp,bib taItc t1)e ~ban£nl.Tt unto 
;:0. !!~. 114" tbi[i tIji? 1tt(t1~rt mabe tlnfwer, ani) faib, tf]at If tljrp flab CBUrC to <Zr:iJaUcnge 

ilnp~ \tbep lUlggt €b~Ucl1ge tfjem, as tbep were calicb, [HIt tbep ougbt not to 
ff)e11l tbi? enufe of ti)etr <t!balicngc, bcfo~e tI)at tte otbcr :}furo~~, tnbic{J ltlere 
not €baHrngeb,\.tJere fWLVn, anb tl)m, aub not [l('fO~t pon arc to {{Jew tbe caufe 
of pour ~baUeJ1ge, anb if tl)t eaufe be fUfficient,tyen tlw partp <t!baUcngcb t1Jan 
bt b~atun out of the l\!>al1nc!-after);iJarb~, Morgan tf)c i&Jifoncr at tl)c ~ar, be~ 
manbeb. of tbe e:ourt, tllbetber D.avenpOl!t ffJoulb ~b,lUCJtnC anp of tbc ~urp 
fo~ tbe lung, be beln(J not of tb~ Iitn!J~ Ql:~~mfel, no~ anp of tl)e ~ingp ([oun" 
reI tbere p~erent .10 tnfo~m agatnll bUll, anb to ~banrnge fo~ tbe ~ting : ~f)e 
~ourt mabe bitn nnflller, tbat anp one mop be rceeibeb, to Q[~ancngc ro~ tbc 
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lttiJ1g, if be ~biJ1kp, tbat tlnp of tbe Jjurp be notinbiff~ren.t, anb after tbe ~oun. -~-.. 
rd f~t tijc_ fttllJj tub citbaUenge aU ~b~ ~uro~~, ~ttb vetng 11l boubt of tbl iJ1bif~ 
ferenq10t tbc :J[urp, anb of tbe fUffiClcncp of tbelr qrbaUen~e, tb.ep boubteb, tbtit 
tbi~ '9I urp wa~ retucntb on purpofe; anb bp g~eat JabourtnlJ tn tbe return 0 f 
rbem, fo~ to ma~e tbcm ~abourable, anb [0 ~o~ tbefe, anb otber"raurc~, not nameb, 
tUep left off tbelr p~oCt'dJ1ng upon tbe ~J1blttll1ent (fot tbe p~trcnt) anb put in an 
~ppeal p~orecuteb bptbe r£conb ~on of ~ir John Egerfon (ag befo~e appear~) tbe 
tmlritreturnable-OCfabis Mich~eliJ proximo Jequenti, al!ti fo tbep matte an cub 
fOt tbi~ time. ~ben tbe ~cm:~ falb unto Morgan tbe p~~roner, tbattle map 110\n 
babe ~ounfcl affigncb unto blh't, £Utb tberefo~e be befireb tbe <[ourt to affign 
biinfot tbi~ <l!oltufel, tbe ~ing~ ~tturnp (ti5tneral; .tbe 4!ou~t an(tuereb, tl)at 
tbep coulb not affign tbe JJitng~ ~ounfd,~ til be fOt btm, but ~f tbep 1110ulb rbep 
migbt be eitbcr fo~ bim, o~ againfi bim. ~be €ourt upon tbt~ rcqueCf, affigncb 
"bhn fo~ bi~ 4!ounfcl Serjeant Nicholls, Henry Yelverton, George Croke, anb 'fhomas 
Crew, in tbi~ $ppeaf; aftertuatb~ M<?rgan ptapeb tOe €OUtt tbat ~e llUllfJt be 
~aildJ, tbe ~ourt mabe anfltlrr unto (ltm, tbat tbep tuoulb be abblfcb furtbcr 
of tbt~, anb fo taufeb ~~cfibent~ to be fearcbeb inlutb a Q[ar~, anb if tbcrc he 
anp fl!cb fotrner }!)7efi~£'nt~ t~ be founb, tben be fbOU~b be batlcb --Water'-
houfe Clerke of tbe Crown, anb<@fficer of tbe ~ourt, tnfo~meb tbe ([ourt, tbat 
tbep (lab m~~c fcareb ~OJ ~~eObcnt~, ilntl t~at tbep: bab fOUl1b .fome lit) ~entlrnt~ 
btrrttlp in pOUlt, tbat lt1 ruc~ a cafe tbe i9~lfoner mlg-bt be balleb : ~ue ([ourt 
ilnfmereb, tbat tbep \t1onIb fee anti perufe tbe fame J>~cfibrnt~; fo~ nom tbc leJi~ 
foner llontl~ arrnignrb, ani) ini.1ia:eb of murbcr, anb tbe ~nbittmcnt i~ not gonr, 
(bp tbe b~iilgtng in oftbh1 ~ppcal.) ]t 1tia~ tOnt bcmanilri:, of tbe ~ourt, ltJfJl7:= 
tl)cr llc ftJauib ~a\le bil baH taken befo~e be be arraigncb upnl1 tbe ~ppcaJ. 
~be "([oart, a~ to tbid, fnib, tJ)ep wonUr bt ailbifctJ. ~t anotf)er time, tbe 
€ourt tua~ ntobeb again fOt tge bailing of Morgan, anb" tbnt upon tbe ~tcfi~ 
brnt~ q)eweb, being amoltcrlr tbe t1ieto~tJ~ of tbeltillgd ~cncb, tbat tbe 
~Ubgt~ map bail one, bdn~ enbitttb of murber.~ Williams J u /lice - .. - if tOe 
tlefault of tf)e 41I~iaI batt ptoreebeb from a rauft, Oit tbe part of Morgan tbe tE>Ji" 
foner, perabbcriture tbere be fboulb not be bailable, but ~ere in tbi~ <!tafe,) f1e~ 
.taufe tbe befau!t p~oteebcb from tbe part of tbe J)~ofecuto~ bimfeIf, anb t{)erc= 
fo~e in tbi~ cafe, be map lUell be bailEb-"-Flemming chief' JuQ.ice, anbFenner Prefidents 

Ju~ice OI.nectJ tnitb W.i11ia,:,s berein, tbat as tbi~ cafe "bere is, be map wen fie ~~~~ f:/~~_ 
batfeb-Croke Juiltce, It barb been aUebgeb bp tDe ~~ofecuto~, tbat tbcre [onersger:lPecl 
lUag g~('M iab.ouring of tbe ~urp, in tbi~ ~"fe, but no p~oof mabe of it; if for murder :~p_ 
tbh1 bab oren fo PJobrb, per"abbrntnrc_tben, fJe lnonlb not babe bern bailable, on the putting 
but bere bdnllllO p~oof mabe of tbi~, be t~ bere well bailable. ~nb a~ to in of an Ap
tbe bailing of bim, a l~tefibcnt 1Ut'~ q,e1llrb, lUbere a man hM.l1 inbittcb fo€ peal. 
bigb ~rearolt, anb. wag baHri). ~notber 1l1ap cubhxei) fOt murbcr, nnb ~nb 
ffnee feueral enbittmen.l1 againft {Jim, anb tbi~ tni!~ fo~ tbe ktnil1g of .tb.: ~on~ 
Hable of tbe JJting, anti be tna~ItaiIeb. ~nb fo bete, bp tbe ®piniorrof t~c 1tlbole 
~our.t iv!organ tbc Ilt>~tfoncr i~ bere tuen bail alite: a~'1b tlJe ~(lurt bib aU ag~re 
to batI b1m). anb ~lb tbcrefo~c c~mm&lnb tlJc <@fficerot a bap p~cfir£i), to b~tng 
Morgan agam) untb four fufficlcnt .~uretie~, aub tben be fboulb be baileb) anb 
tbat tb~ jDcfcnbmtt in t~e 'Jlppeal i~ bailable, a$ appeor~ flp tbe ~ooIt of " 
I ~ E.4- to. 8. ?n!terwarbg Oll ano!bcr bap. Morgan appctltcb 1tlitlJ bi~ ~ail, mba 13 E·4. fo .. &. 
mere ~bcre (~) 0!r Thomas Munfon, ~lr Roger Dalyfon of Lincolnfhire I ~ir Morganf ball. 
Joh~ Digby of Bedfordfhire, anti Edwa~d Morgan tf)e fatber of tlle l1D~irol1er, t~c 
~atl1Ui?re [laltnb tn fcberal triecogmfanua of fibe buntJttb pounb (&leI) of tbcm 
f~~ ~bc appC,lranre of E~ward J\1organ tbe .IDEfen~allt in tbe ~ppral at tDe time Contempt of 
Itmlteb, flll~ !v!0rg~n blmfdf Ut" one P{joufanb '!. Etonb to anftucr unto Rowlard the under Sher
Egerton ~JalJttlff, tn l~e. 'ltlppzal, anb fo be 1tJa~ commitrcb again to tbe!!f, and Ba!Iy 
~~r{f)aI , anb tge ~athCll bp fome rommantt \t1oulb .l)a\le arreffeb bim, m the arreft.mg 
gOlllg from tbe ~ar , UpOl;1 tIle ~ppeal., anb tbep bib arrrfi l1im in tbe o~ ~orga~ l~ 
'aU, t~e ([oun 'fc!1t fo~ ~be ~.lJcrtff' , anb tolb {lim, tbat berein be bab ~;u~~~)~ni~~ 
JUucb mt~[tebn\)etJ blmfclf, tn bOlllg of tbi~ in tbe face of tbe ~ourt, Flemr ed. L 
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miilg chief Juftice fait. unto t~e ~J)eriff, (bat MQrgan caine not to tb,e ~ourt.bp 

Vide,C0I{e Ii. bilt mean~, but in tJ)e cullobp of tfJe £rI?urf{Jaf ~ anb fa be 111alt tOe Jitn,glt 191tfO$ 
Entries (0, y6, ncr, atlb it ilt tbe p~ibiIebge of tOt ([ourt, to fee fucb fafeI!, to tome buber, anll 
::rd ~Ft~:e. fafclp to return back again, anil faii) rurtber to bim, tbat be COu!i) not arrcft 
Appeal atlarge bim upon tbat p~oce~; tbe €ourt benull1ileil of Morgan, lubetber be 1noulb now 
with the num. ptdb ,fJi~ ,bObp, alf arrellcil upon tbc ~ppeal, be attftuerctJ, tbilt te moulb, anb 
R~lI cntre~ upon tbbl', bp bireLtionlt of tbe €onrt,. a £ie(.(I~i.ltualt cauf~b to be .b~attJn, a~ 
~lC:' g Jac.;. B. eutreb of tbilt, (It) tbat rbe 11l1bers~bertff babtng artend) blm flp {UtJ ~tOce~ lit 

. Ot. 
21

7. tbe 2ippeaf, tbat be {Jai) renb~rb bl~ baby, anb a marrant wan mabe fo~ bi~ ap~ 
Morgan ret at pcaran,e, anb tb~ ttnbe~=~beriff,anb tbe ;l5aiIp fo~ ~rihing anb arre1li.~iJ ofbhn, 
large. to anfbJer fo~ tbt~ tbelr contempt bp tbem fo ilone III tbe face of tOe ~ourt, anb 
Appeal abated. fo Morgan .tbe ~~ifoller, anb lDcfcutJant in'tbe $ppl'aJ, 1ua~ fet at large. 

Note, ~bat tDe appeal bring abateil, bp tbe 9jutJgment of tbe ([ourt, a~ be~ 
fo~e appear~, afterWarblt tbe ~torecutOt fo~ tDe JJiil1lJ biil p~o(eeb ag.ainn Mor
gan upon tbe enbi':tment of muri).er fOt hi.lIing of EgertOn, anb upon tbi.s' enbitt~ 

Termin. Parch. ment Morgan babtng pleabeb to it, Termm. 'Pafch. 9 Jac. B. R. came to tfje ~a.r, 
9 Jac. B. R. flnb tbe :t!urp appearing, be luas trieb upon tDe fa'me ~nbittment, anb aU 

~baU('tlge~ bein~ rdeareb, tile 91urp were cfjargcb fo~ to 1'Ilquire of tbe fact, 
anb upon tbe ~blbence, tbe matter walt at large beuatcb, anb upon tbe (!Ebi~ 
bence, tbe quenion 1tla~, lUbetbertbe :IFact, a~fit appeareb to be, 111a~ murner, 
o~ mannaugbter Croke Juftice ·Convitium convitio tegere, eft Lutum Luto 

Three kinds of porrtgere, ~bere are tb~ee Itinb~ of mannaugbter. ~ir!t, ~p ~ubben abbentuft. 
manflaughter. Secondly, bp mifabbenture. ~llb Thirdly, tn~('re It Ilt 111 bl~ one befence; fJe 

I. faib unto Morgan tbe i&~ifoner, tbatfo~ to rrnb, o~ to accept of a ct!baUenge-
2. if be bab{Japneb to .babe .killeb pou, it bab bre~ dearlP wilful murber in bim, 
3' but noltt pou babe kllleb blm, pou are tberefo~e,tn tbe fame beg~ee affo of Wi{; 

fuf murber. :l(f a 4!baUenge bab bltn fent, anb tben innantlp, upon bot~Ioob, 
tbey bab met,anb fougf)t,anb one of tbem ftiUlt tbe otber, tbbi bab iteen but tna~ 
tlaullbter; but if after a 4!ballengefent, tbep bo once llltP llpan it, anb fo tb~ 
CbaUenge i~ accepteb of, anb aftertnarblt tbey figbt, anil one of tbem ftiU$ 
tge otbe~, tbilt i~ murtrer iJ~ ~im deatlp, fo~ ~bat .tbi~ ilt bone, /eJato animo, 
6' intervallo temporis, anb fClt llt mutb.cr, bere tn tbllt cafe,anll tJjerefo~e pou 
are no111 to go from tbe feat of 91ullice, ilUb·to atrb~~f~pour fdf unto tfJe feat or 
mercp-Williams Ju1tice. ·91f it l.1ltre not fo~ erample faIte, Sf tuoufb 
mingle 4!ircumnance$ , obfcrbable in tbilt ~afe, alt to tbe €(Jallenge bert, 
tbi~ wa~ fent, anb recdbeb, anb be pawfeb upon it; bert at nine of tbe <€Ioclt, 
tbe €baUenge Wa~ fent, anbtbe Weapon~, anbtbep met tOe nett,tno~ning, 
anb tben tbep figbt, anb tbe one of t!lem kllllt tbe otber, 1tlbat ilt tbe jUilg
ment of tbt 9!.altt in tbilt ..rafe, WbetJjer tbJ$ be murber, o~ mantlaugIJter~ 
~f two men fall out fUbbenlp, tbep offer to figbt, anb are parteb, tbep P€c:: 
fen tip meet again in ahotller place, anll figbt, anb tbe on,e of tIJem ItiU$ 
tte otber, tbi~ i.~ no~ murber, but tnat~rraugbt~r, be~aufc tbi~ i~bone upon 
lJot ~loob; but tn tbt$ €afe bere nom tn guefilon, tbl£J IS deadp murber 
antr tbi~ fJJaU be £llt a p~efibeJ1t: fo~ better it i$, tbat pou fall to tbe mercp 
of tbe Jiing, tban tbat :1junice tfJoulil be perbertci). 91f tbert be tltto 0." 
tb~re, o~ Ox baplt after tbe ~baU('nge befo~e tbcp mret, lUlb tl'gbt, anb tbt~ 
one of tbem kjjllt tbe otber, tbi$ i~ murber dearlp. ---- Y elvel'ton Ju!l:ic~ 
.. ~~ t~ilt ([afe i~, tbe llam i~ dear, t~at tbj~ IfJ murtlrr, anb it i$ no 
ttcufe fo~ blm to fap, tbat be l1o~e no mahel! to bUll befo~e: fo~ if one nab 
anotf).er, ~biS q)aIl b~ mu~ber, ro~ tDe llatu ill fud) ,af£~, borb p~efumr lllalice 
to lie m b~m, otberwtfe tbt~ bJoulb not babe fo bapnrb, anti tbht tbe 1latn 
ralId mahee apparent, anb tf)ougb tIJe lame tannot be Ptobcb, it ilt not ma~ 
terial; a mall canltot kill anotf)er in biS ohln bcfcn£e, ltlbicb i$ mannaulTb:: 
uri, but be mall fo. tbi~ fo~fett aU bi~ goob~, anb to babe tf)e benefit of 
bi$ €lerllP aUoturb t~ bUll, ani) if be .mnnot r~ab, tben to be brutgeb: but 
in cafe of· IUtltber, be 1$ not to babe bl~ ~ook aUoWeb to .{Jim: but in tbilt 
tofe, be i~ to appeal to mere,. :1!fa 4rbaUtnge be Cent" anti recdbeb, 4lnb patn~ 
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ftb upon, anb tfJep figbt, if bratb enfue, tbis i~ dearlp murbtt on ltorb fibe~: ltut 
if a cDallengt be rent, anb accepteb of, anb tbepbo p~~rentlp ag~ee to go into tbe 
fieib anb filJbt, anb one of tbem Itilljf tbe otber, tbt~ t~ but manllaullbrer: ltut 
in tbi~ cafe nohl bere in quellion,. tbi.~ fact, a~ it ~ppear~ to lte ~pon tbe ebi:: 
benee; ttl dearJp murber, anb tbt~ t~ a ([afe 1tlbltb batb lteen abJubgeb. ~ir 
Thomas Luc!s bi~ cafe, 1tlberia ebaUengc 1t1a~ fent, anb a(~epteb obe~ nilJbt, anb . 
tbep bib fig{Jt tbe nett bap, anb ~be one liiUeb tbe otber, t~tS ltJ!l~ abJu~lJeb to be t~c,!:~~a~afe. 
murber; anb be wa~ bangeb fo~ It-Fenner J ufl:ice ag~eetl tn optntan 1t1Itb tbem., 
tbattbt fact ofkiUing bertin t~i# €afei$ deadp 1l1urber-F}emming chi~fJ ufiice, 
a~ to tbe matter nom in quellton, tbere can lte no murber 1t11tbout mahee, anb 
malice map ltep€obcb biberl11t1a~,a~ tOllcbing tbe mat!er~ p~tcebent, t~efe are 
titber publicIt, o~ feeret, upon tbefe tbe Uatu patTetb 110 Jubgment, flut Ul fOttle 
tafe# tbe Uatu wm abjubge tbi~ to be malicioutlp bone., tbougb tltat no p~oof 4 
can be mabe of tiJe maUce, a~ tnbere a pultlidte officer i$ kiIldl bp anotbe.r in e):;: . 
rcution of bi~ c@ffice, tbi~ i~ murber, fot. tbe n~tn ~otb bere abjub~e .tbl~ to lte 5'. 
malicioltllp bone, anb in tbi~ fact, tbere t~ mahee tmplpeb; an~ fo It t$, If tbat 
'thlobabe a purpofe, anb intention fLl~ to figl)t, anb tbep acco~blnglp £igbt, anb 
tbe oite ftill~ tbe otDer, tbi~ i~ murber ,fot bert tJ)e ~a~ inUl1b~ mahce. 91n tb~~ 
€afenotn in guclltan, deadp bere appear~ to Ete fuffietmt mailee, to make tbl$ 
fact bere, to be tlmrber, tbi~ abufe ltp reafon of cbaUenge~, i~ no\t1g~o1tJtt to be 
too frequent, anb notbing can .lte mo~e periIou~ onb. bellruttibe, tban to fu{fer 
tl)i~ in cibi{ .tI;obl?rlllent,tnitl)out fleing fencrdp puniffJeb,anb tbi~ i~ fo frequent,; 
Ip anb ailbifcblp uni)ertaken, anb tbat animo deliberato,tbat tbe g~eater care oUl.lbt 
to lte l)ab of tl)i,g,bp l.tIap of p~ebention;ffabltiltg,tnbiel) iP mabe murber ltp ~tilt. 
tbi~tnas murbcr at tbe ~ommonllatu, befo~e tbe ~tatute of I lac. cap. 8. ·ltp 
tbe ~tatu~~f I E.6. cap. I 2. popro~iJtg tn~be mllrbcr,anil aU ltl~lfu hilling fJ)aU Stat. of I Jac. 
be taken a~_lpilfuI murber., anb fo of mahce p~epcnfei1: @JtabIllng 1t1a~ tuijjll cap. 8. I E.6. 

mueber at t~e ~0lllmOtt lratu, ro~ tIlat in tJjijj igindubcb, ltp apparent infer.ence, cap. 12. 

malice p~enf~b? to p~eeebe tbe fact~anb tbat t~i~ tu~s tbe caufe of ~be ~~ltb~J.1D'~ .; 
anb .of tbf~ Optnlon hla$ Popham chief Ju!1:ice of tl)e JJttng~ ~cncb, tn bl.~ tIme, Po . , 
tbat fuel) nabbing 11l11~ 1l1urber at tbe ([ommon UaUlltefo~e tbe ~tat. mabe fo~ on po~a:~;'!ml. 
t(Je fame, ati befo~, tl)e 1tll)icb ~tat. eft Lex declarat~va, & nop introJuBiv4. 9ln tbe in cafe of ;~b
~~intipal ~afe ~rrr, tbere 1t1ati malice appa~eltt"anb biber~ beg~r('!1of malice, hing. 
tbi$ acceptance of tbe cbaIIrnge makes tbbf murtJer dcarIp, tubenl)e acupt~ of 
tDe tl)aUrnge, anti ag~£fti to figbt tnttl) l)im: anb itt tbi~ cafe beu, tbe fat!, a~ 
ltp tbe ~l:.1ihl?n('e it apPft'lr,g t,) be, ieG' deadp mllrber 1tlitbcut anp boutt. Nota, 
tbat in tbi~ :JInbictmrnt tttr ~ are tb~re lUOUllbeG' mentioneb-~be :J(urp tuent to" The Verdid of 
getber to ronl1ber of tbe Qtbibfllce, anb of tbe bireLtiol1~ to tl)ell;l giben bp tbe the Jtrry fpedal 
ctrourt, tbep returneb, anb PUt tl)eir ~erbht in tn~iting, in a~ mUff}, a~ tbrp bib 
n(Jt at aU agJre in tl)eir l1}erbitt. ra!brir ~erbict IDa,£; tbis, ($) we bo finb tbe jDe~ 
renba.nt guiftp of murbcr, (but not aceo~bing to tbe (!fllbittment) fo~ it i~ tf)c'rein 
mentloneb, .tbat be ga\.lC lJim tltlo wounb~, tbe firll lUa$ mo~taI, tbe 1t1bicb tnO$ 
nnbet tlJertgfit arm, anb mflttioneb in tbe (lJ;~bittment,~fttJbid) mo~taI wounb, 
fJe on!p blC~, anb of no. otber, anb tbep bo not finb anp tbtrb wounb'gibell, a$ i$ 
menttoncb lrt tbe €nbltement, anb tbat tl)iS 1tla~ bone ltp {lim, ex malitiafua prlt-
cogitattf, an~ fo condube~, ~bat if tbe <trOUrt fball abjubge tbi~ faa:, to 6e a hi!" 
Ilng arrotb~ng to tbc ~J1blt't~ent, tl)en tbep bo flnb bim guiItp of nmrbct; but 
not ot~~rttltr~. ~~e Itronrt tl1b tten bedare to tl)e 31urp, tbat tbip tl)eir If)erbht 
tbu~. gtben, l~ no (Uerbict at aU. ~I1 tbe 9!urp bib ag~re. tbat tbe WQunb untler 
tbe flgOt arm 1tla;g ~no~~Il~, anb tbat of tbip hlounb be bieb, ~ tllar b,c malt kilItb 
bV Morgan :. that tbl~ ltllImg 1tH1P murber, anb t~at ttuo 1t1oullbtiltlere lip bim 
gtben, one of ~bt'm onIp mo~taI, anb of tubitlJ be bieb, fo tf)at· tbt'p £inb flut 
!tuo 1tloun~~ gtbrn, anb fap notbing of tbe tbirb., tbere being tb~ee tnOUl1ll~ laib 
In tb~ ~nbltt~pcnt ,ani) one o!,l,p to be mo~taI, ~f tnbicb be .tJi~b, anb tbi~ ~ap ,aU 
t1Je finblllg ottf)e ~urp-:-W Ilhams, ~ Croke Jufhces,t{lat tbt~ l~ a goob finbtnlJ bp 
tOc ]urp, tbep bal11ng f~unb tl)c beatl) of tbe partp Itilleb,anbtbat be tua~ killd. 
bp Morgan, 1t1be gabe Dtm two \t1ounb~, one of tbem unbtt tJ)e rill!)t arm,1t1bieb 

walt 
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11.la~ mo~tal, of wbicJ) be tlieb, anb tbi~ l1ta~ murber, tbi.l1 i~ a goob berbilt, 
anb bp .tbi~, t!Jep babt fountl.t~e J).~ifol~er guiltp of murber~ Flemming chi~ 
Jufiice tliffereb from tbem in OpInIOn tn tbl$, bere tbe :Jutp bo. finbe t~o wountl~ 
to be onlp giben, anb tbe firff of !be!U to be ~~tal, of tnbIcf) be bUtl, anb tf' 
tbi~ be a tlping acro~tling to tbe InblLtment, tb.ttt tItep feabe to tb~ ~ourtj [0 
tbat tbep finb tbbt CpedaUp a~ l1efo~l\, fa tlJat ~be C'ourt bJere lu\ntleb ~~Olt 
tDilt ~erbitt, tWo againll one. M~rgan tb~ @~l.rO~er at tIJe ~at per!etb~B 
tbat tbe ~ourt bii) not ag~ee, but bIffereb l~ optnIOn1 mobeb ~be czr~urt .t~ 
to accept of ;a;ail fo~ Itim .. rqrbe <aourt aU bemel! t~ acceP.t of ~atI f(J~ btm, anb 
a~ fo~ tbe 91)ertlitt tItu~ glben bp rbe SIut~, of tfJt~ Curea advifare 7J.ult1 anb fa 
tDe'matter wall' abjourneb unt~l anot1J~r ttme, anb Morgan tbe ~pfoJttr lUat 
carrifb awap from tbe ~ar, zn Cuflot/la. 

M Note, tbat afttrwartl~ (~) tbr. lallbap of Triniry Term 9 Jac. B. R. Edward Mor
do~~~~:e~l;; gan tthl$ b~ougItt again to tbe ;a;ar, a:"b l1eing lJemanbd. WJ)at be bab to rap 
the Court, and rO~ bimfelf, 1t1~p ~ubgment all.t! e.rtcUtl~n flJoUlb not be altJari'lrb a~ainfl {Jim, 
by the Court De offeretl to tbe ~ourt, tbe Jung$ g~aCloul ~arbolt, unbertbe 113~lbp,anb th' 
allowed o~!: ll~eat ~eaf, anb be bumblp bdirtb allowance of tbe fame bp tIte ([ourt, ' tJ)e 
:~: h~ ell ;nd J)arbou wa~ receibeb, anti openIp reab, anti aft(rwarb~ tbt fame wa~ aUoWell 
fet a~~a;erty; Of bp tile <ltourt, \llitb fome gOOb abbite·bp tlltm giben Unto bim, anb fo up tfje 

~uIe of tbe cl!onrt Ile ~a~ biftbargeb, fet at hbtrtp anti Cuffereb ad Jllrgum 
Ire. 

Wolterton and his, Wif~ Plaintiffs againfi Day Defendant., 
~ 

Wolterton ~n~ IJ!! an ~ltion upon tbe ~afe fo~ a p~ife. ~be ~are 1ua~ tbj~, 9ft lUas alJ~!ttl 
his wife Plaint. ·between tbe ~Iaintiff, being a Feme fole (!ftetutri.r of ber fotmer 'u~ftatt~ 
againft Dale anb tbe jDefenbant, in manner following, tbat upon tItepapment of 89 1.-_ 
~efen;.a.nt~ upon Cucb a bap, tllen to come J bp tDe 1lt>laintiff tbe Q];tecutrix unto tbe IDeftn~ 0: t~e lC:~· bant, a)lb upon req~ellmalJe, tIte jDe~enbant bill atTume, anti P10mife, tbatJJe 
for a promife ltIoulti rt~on1.1ep certatn Sllf)emmge~, bl~tb otfjer ~anb~ unto tIte feme cerecu:: 
entred Trinit nit, 1tIItICfJ were bef~~e conb.epeb to bIm bp ber fo~mtr ~u~~anb (fo~ tbe ft-
7 J. c.B. R. curing of monp, ltp bIm oltung to tbe jDefenbant) flJe atcO~bl~glp, pap$ tbe 
1596. mOl1p on tbe bap, anb tbtn llotIt rt~uell tbe jDefenbant acco~blltg to big p~o. 

mife, to malta: tbt c~nbtvanr~ to ber, tIte blbiiIt to bo, be rrfufeb, anb upon 
tbi~ refufaJ, ~n .~ttlon llIb accrue. unto Iter; after1thlri)~ fJJe tahe~ to .U$~ 
banb tbe ~Ialntlff, fa tba.t tIte ~ctlOl1 1l0ltl accrues unto bUll, a~ in rtJJlJt Df 
bi~'1Wift, anb tbep babing no remebp to compel tbe .IDefentiant fo~ to ,inalie 
rIte conbepance at tbe t~mm0!lllalU, but onlp in ctrbanccrp, (~ont at tbe <!Com:: 
mon ;J!a\ll) but onlptbelr ~ttlon, fo~ tbe not perfo~mance of Itt~ p~omirr, in rbe 
ltlbicb ~ltiol}, .roalllage~ are ontp to be recobereb, tbe lllbicb bamages, are 
onlp to go to tbe It)u$banb, aftetwartl~ tIte ~faintiff~ commence a ~uit in 
cl!banrerp, againa tIte jDeftnbant, to Itabe a ruonbcpal1ce mabc up bim, to tbe 
feme ~laintiff acco~bing to bi~ p~omire, upon tl}c bearing of wfJitlJ'taufe 
tIJe cl!ourt of 4tJ)ancerpbib tbere jDetrre, tbat rIte ~Jaintiff'~ fbottlb pap un~ 

. to tb£ jDefenbant 100 J. mOJc upon a bap certoin, tilen to cOlUe, nnb tJ)at 
aft~r tbi~ papment fa mabe, anb upon rrqudf, tbe lDcfenbant tuap jDecrtfb 
to make ~be tecon~epan~.e aCCO~bin!T. to tbe fOJmer ag~eemt.'nt, anti tbar rl)bt 
QJoulb be til full ran~faqIon anb jDIfcItarge of tbe fOJmer all~el'ml"nt rtfJe 
,u~l1anb acro~bing t(ttbi~, anb in purfuance thereof, pap('~ tbe Ioo+L un;: 
to tbe ,lDefenbant, 1tlbo acco~bing. to tbe Duree malteg a trieronbepance of 
tb' .anb, I1p a feo~ment unto tbe fell~e ~Jaintitf, ~.recutrir Of ber fOl' 
mer ,.u'lla~b, of tnbltb reconbc!.'ance ft}t bIb accrpr,anb aftrrWarb~ tbe plaint. 
anb btg Wtfe Il~~ullbt ber ~1tIOn upon tbe €afe, againa tbe JDefenbant up:= 
on tbt firll P10mtfr, anti fo~ bcatb of tbr fame. tarIJt J)efenbant in ~ar 

fa 
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to tDbt ~(don pleab~ tile lOecrre mabe in ([b~nterp an)) tbe perfo~mance of tbe --
,IDccrre, bp p.npment of tbe monp lDe~rtrb to btm,. an~ tbe rl'Conbepance bV bim 
mobe ,atcQ~bltl!J to tbe lDctrre. ~o tbt~ ~Iea tbe ~hllnt+ roemurrdl in ilaw,tbe 
oltIp quetlion being, wbetber, (a~ tbis €afe noW i~, [tp reafon of tbe lDecrre ~ 
perfo~mance oftbe,fa!"e) tbe 2Ilttion b~~gb~ bp tbe l&Jaintiff~, botb fpc o~ not. 
Richardfon fo~ tbe i&latnttff~, tbat tbe !ltt~on t~ wellbJougbt, anb tbat tbi~ Jj)tr. a 
in ~ar, i~ not fufficient, becaufe tbere l~ no e,rp~ef$ aberrement of ann acccp" 
tJulre,o~ ag~eement to tbi~ bp tbe ,u~banb, fo~ tbe ronbepancc wa~ mai:lc to tbc 
lliife, allb bp tbe acteptance of tbe wtfe, tbe D)u~baltb {ball not be .barreb of bi$ 
~ttton) ill tbilf plea, be ougbt to babe aberreb an acreptance bp tbe ,ugbanb, ~ 
an agtlfmcnt, to tbat 1U~icb ':t'a~ bone to tbe Wife of tbe ~i~intiff, anb t~t~ be 
ou!tbt to babe bone bere tn tbt~ €afe, tubere tbe perfo~lllance t~ not atcO~bUtg to 
tbe urtl ag~££mcnt, but bp tll10tber matter, a~ bp tDe i1)ect££ bert in tbe <l!bancfs 
rp, o~ otber11.life, tbere in pleabirig of tbe perfo~lllance, in furb manner be ougbt 
bete fpedaUp to aber ana~ceJJtance.bp tbe ~ltSItanb, (~) to fap, unt~ tbe 1tlbicb 
be bib agt!r,bccaufe tDat tbtp t~ a tbmg coUateraI.®n tbc otber nbc, It 1tla~ Utg", 
£11 fo~ tbe i)efcnbant, tbat tbe 19Iea in ~ar 1tla~ gOOb~ fo~ tbat bp tbe )Decrre., t~t 
rtcon\lcpance upon pap.me~t of tbe 100 I. . wa~ to be 11l full fatl$fattton anti ilif~ 
tbarge of tbe firtl p~omtfl'; If one bo ptomtfe fo~ to make a conbepance to onotbre 
of certain lLanb, up furb a bap, anb faiJ~ to bo it, tbeotDer batb bi~ remctJp bp 
map of an ~ction upon tbe QCafe, but in tl)ts ~h:tton, bc cannot recober tOc Eonil, 
!Jut ol1Ip t1am\fHlge~ after11larb~, if tbe otber botb makc a fel.1ffmcnt to ~jm, in 
rati~faltton of bi~ p~omifc,bp tbi~ bi~ ~ction, fo~ tbe l1on:pl'rfo~manre of tbe 
~~omire, i~ gon; anb a~ to tbe acceptance of tbe feoffment in tbi~ lP&indpal 
tafc,tl}e famel1eeb~ not to Ite pieabeb, but bere it is faib, tbat tbi~ conbcpancc, 
wa~to(te mabc, to a Feme Covert, anb acceptebofbv{)tr, ann tbat tf:Ji$ mall not 
lIinb tbe ,u~banb, to tbi~ it map be an(tuetctJ, tbat tbe ~p~banb talte~ up tbi~, 
a~ well, a~ {)i~ Wifc, anbtJ)c fame i~, ant) ro~n be faib to fie in tbem fiotb,untd 
tbe i!>u~banb no birag~re: alfotbe 100 I. ber~ tua~ paUl bp tIle 'u~banb, in per:: 
fo~mSlUte of tbe i)ecrre, fo~ lUbitb tbe feoffment luas to be malle, anb tbi~ tl.1 be 
-in fati~faction, anb bifc(}arge oftbe firtl ag~remcnt, anb tDi~ to be bV tbe ,U~~ 
Daub, aub bp bi~ ag~el'mcnt, .anb. aU tbi~ is inclu~cb in tbe manner of tbe perfo~~ 
ll1mttc of t'bi~ Jr)ccrre, aU ltIbtcb 16 fullp fet fo~tb 1n tbe J)lta, anb tbi~ papment 
beree of tbe 1. C' 0 l. bp tbe ~lf~banb to tbe lOefenbant, accOtbing to tbe jDecrre, i~ it 
fuU ag~('cment bp bhn,tbat tbe :ztlction 1ubitb accrutb un to bi Ill, fo~ tbe firtl b~eacb 
of t~e PJomife f{}oulb beJ":lp tbi~perfo~ma1tte. oftb~ lD('c~re, gon, anb bifcbargeb ; Ante 38.39. 
emb fl :f('oit~cnt~ map b~ bcrp tutU pleab£b III fatt~factton of a p~omife b~olten, 
ani) io \t1a~ it abJutlgcb tn .olte ~latts Cafe, 3 Jac. B. al1b tuben tbe feoffment i~ 3]ac. C. B. 
~iieab('b, dJbt inchtbe~ anb lInpIt('~ an acceptance, anb tuben tue }1f)laintiffbeing Plats Cafe. 
d)e Il.)lt~ballb (Jere, pap~ tbe 100 I. to tbe J)efcnbant, bp tbi~ De talte~ notice of 
tlJe :roecrcc, anb accllJbing to tbe jDecrec, anb in pcrfotmance tbertof be pap~ tbht 
monp, ttnb tbi~ if5, anb tannot IIp aup contlruction, be otbetwtfe falun, but to be 
in fun fMi!Jfmtion, c ntl bifcbarge of t~e fO~lU~r p~omir~, anil of tbi~ be cannot be 
tnifconnfout. Richardfon fo~ tbe l~atnttff fat~) t{)at ~bltl' ~a~ but an impIieb,af:: 
fcnt, anb a~ to tbe JJapment oft~e r~o-t bp blm,be ~lb t~t!) bp compulfion, being 
lDecrerb fOt to pap tt, anb be patb tbt~,{ecundum or4mem, & decretum pr.£diElum,at1b 
not in tlifcbarge of tl)e fo~mer p~(lmtfe, f? tbattb~~ wa~ not a botuntarp, but a 
totnpulro~p papmrllt bp IJ1m; anb a~ to tge c~rtatnt~ of . acceptance, tbi~ ougl)t 
to be ffjd.t1cb bp l11ap of aberrcmcnt tn plcabt~g? lnbtdJ l~ bcre-omitteb in tbt~ 
l.1)Iea in ~ar ~ anb .fo tbe l\!llea not goot!. r<tro tbt~ tt ~a$ an~Werl'b fo~ tbe JOefen" 
bant, tIje! rt)l~ b~lllg a~lea, anb g~otJ .to.a common munt., t~ fUffiticnr,anb q,aU 
Ill' goob to all tntel1t~, but otberttl~fe tt ld of a JDedaranon, tnbicb ougbt to be 
ttlo~e cettain. 'vVilliams Jufrice-a jDt(cba.rge bp 1Uo~b.of a tbing in action i$ not 
gooi), but tlJe fame ougbt.fo~to be bp ~~tung, anb (0 It batb bren abjubgeb. Flem-
ming chief J ufrice,. tlJe plea tn ~ar bert t~ !loob, tbe Il)u~ballb bere bab goob eaufe 
of action, fo~ tbe fo~mer It~eacl) of ptomife, in tbe tnbicb be wag oulp to recober 
bmllmflg('~, (bi~ 10ife bcinlJ jopneb .Witb bim in tbe ~ttion) but no :Eanb coultl 
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-tlJ-t-~-w-a-p-::b-:-e-r-C'c~ob=-e-r-ctl-, --:ati=-t-'-cr-w-a-r-ti~ tbe il--co-m-m-c-n-rr-i:)-tb=-c-:-"jr-::{j=--m:-' t-=-il-l -t-::-be-<!!-;:;-Oa-u-u-r-p, 
tieing willing, al1illlefirou~ fo~ to babe tbc 1!anb, tbe ~aufe tbere JJcorb anti be:: 
crltb tbat tbep q)oulb babe tbe lantl, anll tbat tbe fam e modIll be reconbepdr at:: 
tOttling to tbe fo~mcr ag~i£m cnt, but tbe 1!anb being better 1uoJt~ tban tbe ba~ 
.magc~, tfiat migbt babe bren r£cober£~ tbe ~oUtt of <ZJ:bancerp ll~Ct£fb fu~tb~t, 
tIJat tbe ~Iaintiff flJoulb pap to tbe .IDcfe~bant I co J. mDJc, an~ tbl~ to be In bt~ 
tbarge of tbe fir1l p~omm?; tbe ~eoffmeJlt ip bere ma~e to tbe mHfe,~nb t~e tf!ate 
fetIeb in ber,bl' tbe papment of tbe 100 I. bp tbe ,u~b~nb,anll 11p bt~ gowg thto 
tJJI? ~banccrp, antr tbe papmen~ bp tbe ~uJl'bani) of tbl~ 100 L to tbe jDefcnbant 
in petfo~mailCe of tbe .IDecrre, Ip a full anb a goob arrcnt unto tbe tubole lDecrre, 
anb tbe fame mall nanb in fo~(e; aub tbi~ papmrnt bp tbe ~ll~banb 1tla~ uot 
compulroJ!1-,butboluntarpfo~ be migf)t babe cbofen w{)etI]cr be 1tloulb~abe paitl 
tbe 100 L o~ to f)abeta~ell fji.d ~ttiOl1 at tbe <2!ommoll 1!atn fOt bi.~ batUage~, but 
tbe 9!anb rOllIn not be bab, anb bamageg Iiltc1l.life rccobercb £lp tbe ~li~bant), 
tbe i)cfi?l1bant bete woulb ratber babe kept tb~ 1!~nb, .tban babe parceti 1nitb it, 
but upon tbe papmcnt of tbe 100 l. bp tOe It>hunttff to tbe lDefenbant, be lna;i 
tben compellable to perfo~m tbe }Ourre, auh to make tbe rcconbrpance lttl)icO i;i 
bEre hone bp {Jim, in perfoJm~nce of t~~ jDecrre, anil aU ~bi~ oppea~~ fuUp, anti 
p1i\inll' bp tbe berp piea, WbItb plea l~.!.\oob, anb tbe b~lt1gUtg oftbl.J1 action ht 
not a·btfaffirmatlCe oftf)e;jfeoffmenr, tbl~ jDecrre tua.J1 tueU malle, anll upon brtp 
goni) g~oltnb, an1:l i~ goob bctb bp 1!aw, anb in ~onfdeJl(e. Note, tbe €ourt 1na~ 
b('fo~e of tbil1 ,opi~ion dearlp againll tbe ~Iaintitf, tbat.tbe lDlet1ltta~ goob,anb 
tbat tbe ~ltlintiff ougbt to be tberebp barreil of bIg llctton, an~ tbe Jliufe of rf)e 
<l!onrt 1tltl~ entrell befo~e ro~ tbe jDefcnbant, tbat tbi.J1bi~lca in ~ar 1tJa~ 
goob, & quod f0erens nil capiat per btllam, anb tbe Qiourt beina aftetWarb.J1 upon 
anotber bap p~etTeb fo~ tbett bitect opinion~, anb refolution~ in tbi~ c afc, tDep aU 
of tbem una voce, tefolbeb, nullo contradicente,ag b£fo~e, tbat tOe ~Iea in ~ar bere. 

J c1gment of the Wag goob, anb tf}at tIle ~Iaintiff ouabt to be barrell from anp furtfJer p~otreb:: 
~ourt, quod ings ill tbi~ 2nction, anll fo all tbe '9Iubge~ ag~(£~ dearlp in tbiS, tflat tbe 
<2£erens nil. fo~met flufe bl' tIlem tntreb ffJoulb tlanb, tbe fame ~etng a~ befo~e, quod ~erms 
capiat per bll- nit capiat per billam, quod nota. 
lam. 

Goldney Plaintiff, againfl: Curtife Defendant. 
Entred Hill. 7. TIlJe ctrafe upon a €obenant fcii'rurtber alTuranre, ltta~ tbhl', A. enfeotre~ B. 
Jac. B. R. Rot. o~ fen~ unto !lim two ~arll Ranb, anb cobenant.J1 to make flim furtbet ar~ 
864. ( furnnee, afS!be ([ounfd of B. £baH bebift: aftetlnarb~ B. bp abbice DffJi~ \[oun:: 
Cr~. {~me52.5 J. fd, tenber~ to flhn a note of a fine to be febieb: 3Firtl, it ltta.J1 quetlioneb at ltlf)ofe 
~o Us J'03 ,I 8. coff tbi~ fine moulb be lebieb, ill tegatb tbere tuap no l1&Jit of €obenant ltefo~e 

. . banging; it 1un~ belb tbat tbi~ ougbt to be at biP cotl~, Wbo i.J1 to babe tbe 
Parch. 8 E. 4. fine lebieb to bim, acco~bing to tpe opinion of Markham Parch. 8 E 4. fO.2.11lbcte 
fo. ~; be faitb, tIJar if one be bounD fo~ to lebp a fine to anotber, of an 2Ilrre ofl!anb, 

be i~ not bounil to fue fo~tb tbe m~it of ~obrnant, [tut be who ig to babe ai:lban~ 
tage of tbe ~ne itl' to hO it. ~be €ourt in tbi~ cafe 1tlere dear of opinion, tbat be 
ougbt fOt to lebp tbe fine upon tbi~ 110f!', l10tltlitbnanbing tbere Wap no llf>zit 
of €obrnant tben banging, fo~ tDat tbi~ i~ tbe otruttlnce, bp bi$ ~ounrd 
tJebifeb+ ~t wa~ afro (aita bp tbe ~ourt, tbat fillCP arc ufuaUp (cbicll 1tlitb" 
out anp W~it of ([nbenant banging, a~ fi'lle~ lebici:l bcfo~c tbe 9lUbgc~ of 
2ffife. ~t wa~ aIf" belb, tbat tuben be barb bargaineb, anti (olb tbJo ~arb 
ilanb, anb QJ:obcltant~ to make futtber atruranrc, anb tl)i~ to be bp fine tbi~ 
fine {ball be of aU tbe . ~Ctf~ cOt~taitte.b in tb~ t~o ~arb !fanb, anb tbt~ to be 
to tbe ufe of tbe bargaInee anb bt~ 'etr~,bltt it t$ not certain,boltt manp ~CteS 
a,re containeb 1t!itbin tbh;'. Curia, Il)C febiea tbe fine, anb if tbere be mo~e 
~CttP tball 111111 make two ~arb 1ranb, tbe ~obenal1t ifS tucU perfo~tUe~ 
allb fo~ fo manl' 2flcre~ a~ ibaU make up tf}e two ~arb i:anb, tbi$ mali 
fte to. tIle ufe o.r tb~ ~argainee, anb bifS $.ei~~, anb a~ to ~be ~urplufage 
of fJt~ ~tre~;} tbt~ fJJaU be to tbe ufe of bimfelf, anb bl~ 'eit~, tbe 

€obrnant 
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----~:-~~~~~~~==~~~~==.~----QCauenant 1tla~, a~ befo~e, to 11, perfo~tUeb upon requen mabe, r~qutn w.a$ at~ 
to~tringlp mabe, anb figneb fJp a n~te, anb tberetn etP~effeb In tertatn tbe 
quantitp of ~cres, wbicb nate tontatneb mo~e ~tre~ tba" tbe t1l10. lIarb ~anb, 

. tbe4€ourt wa~ dear of opinion tbat tbi~ 1l1a~ gooll, anb tbat tbt!l1l1a~ bone 
atto~binll' to tIle ufual fo~m, quod notll. 

DoCtor Ayray Plaintiff,. againll: Sir Richard Lovelas ~efendant . . 

T~e Qtafe lna~ tbi~, 18 Januarij 14 E. j. tbt king bib !'flout a nttenfe to Dr. Ayrayand 
Robert de Eglesfield, fOt to fount! quandum Aulam ~o~legialem rub ~omine .t1~I~ ~Ot:~;~i~a[¢, 

[cfJotllrium Reginte de Oxon: qUI/: per unum prtepoJitum de dtatJ Jcholartbus Juxta ordtna- {i . g a 
tifmem prte(ati Roberti inde faciend.gubernabitur, &c. jOr. Ayr~y being t!l~oboff of tbe u urpatlOn. 

fuib ~anebge bib p~efent a ct!Ierft to a ct!~ltrcfJ I1~tng bOlb" bp t~e name of t~e 
~~atloft of tbe (ltalIebge of tbc'<suecn lit Oxon .. anti omttteb tbe 1no~b (Scho-
larium) t{Je queilion l11a~, wbetber t~i~ p~e.ren~Qtt~n tbu$ l.uabe ~!1 a contrarp 
name of tbdr fountJation, wilb abmtffiolt, rnfiltutlon, anti tnbUltlOn tbcrcupon, 
ft)aU be a ufurpation, anb fo gain tbt l'~attanage to tbem, tfJep {Jabing tbu~ 
bone tbe firft, [cronb, anti tbirlHime, witbout anp mallner of bifiurbance. SIt 
hta~ in tbi~ ~afe belb deadp bp tfJt €onrt, fbM tbi$ p~ercrttation tfJu.tf matle, 
ltP. tOe tontrarp· name of tbtir fotlnbation~ ffJal~ make no 'ururpation, no~ 
gam. anp It!latronage to tbemfeI\u'$ ; bere tn tbl~ ~afe, tf)cre 1l.1aS no rncb 
nalUe of iJlco~po~ation, a!t tf)cp p~efenttb {lp, ani) fo confequentlp, no ufurpa:: 
tion tberdtp bp tfJem gainrb, anb a confirmation, upon fucb a p;efentment, 
flJaIl not make it gootl, but tbe i9atronage rl'main~, a~ tbe fame ltla!t befo~e 
rucb p~efent'atilJn mabr. Flemming chief Juftice, tfJe ~~oboft berr p~Crei1tP bp 
Cucb a nalUe of inc(J~po~ation, ltlbcre ali tbere 16.no futb muue; ani) bip ~!erlt 
UpOll tbi~ ~i~ p~erentmcnt, i~ ltp tbe ~i(tJop atlmittfb, inllitureb,flub inlJJ,tteb, 
tbe quefiion ie, tnbo ibaU be bere Caib, to be tbe ufurper! fo~ dear!!1~ t{tftt Pte~ 
fentment, in tbi~ manner, ibaU make a ufurpation, tbe lJ!'artp lttbicb i~ fo 
p~'tfentetl, ttJaU not bp tl)i~ be tbe ufurper, fo~ tbat tbc p~efelltment a~ to bim, 
(being ltp a boitt nome of inco~po~ation) i$ bOli) in it felf, anb be bp tbi~ gain~ 
Jlotbing at aU, tbe l&tefentation of bim, being bp a contratp name., i:Jiffering 
from tbe name of tbe founbatton, but tbi's ~onation bere bp tbe ~iftJop, mall 
malie bim to be tbc ufurper,nnb tbi~ 1tJa!t fa ag~('etl bp tbe ltlboIc~ourt:;25ut bV 
tbe rule of tOe (["onrt, anti bp tJ)e atrent of tpe partiep, tbi~ matter waP rcfcrrcb The matter 
to SIrf)r+ Serjeant Nichols, anb ~r+ Henry Ye!verton, finaUp to enb anb compofe tbi$ ended by agre
matter bcr1tJcc.n tOe partie$, anti in cafe tbep moutb not cub tbc Camc, tOru tJ)e meat. 
rame1l1a~bp hIte affent referreb unto Flemming chief JufHce a~ Umpire, to tub 
anb tletermin tbiS matttt between tDe partie~. 

Bric'k§ndell Plaintiff againft--
• 

I J{} all ~ttion l~POU tbt ltt'af00 f~~ ff l&~omi~c, tbe qrafe l:ua~tbi~"A. 11ib p~omife Bric1<endels 
unto B. tbat If be tuaulb tleIlbe~ unto btm big t1tJa fat <@):cn, infra breve tem- cafe, an A8:i?n 

pus I ~ba! f)~ lu~ltltl tben pap unto blm 100 I. fo~ t{J~ ~.ren , infra breve tempus; tbt ~Pt~ a [;~l1i1fc. 
i&latntlff' In bl~ lDedaratton fct~ fottb, tbat be b.lb infra beve tempus beltber tbc ' . 
tluo <@ren to tf)e lDefenbant, anti tbat l}e bab uot paitl bint tbc'} 00 I. infra breve 
tempus; upon ,Non a{fumpf!t plc.-aded, a ~l'rbict 1tJa~ giben fo~ tbe ~aintiff. :1t 
~a$ m~beb III a~reft of JUbgl,l1~nt, tOar tbe jOedaration ma~ not goob, fo~ tbe 
Incertalntp, tbtt;etn, fo~ tl}at 1t 1$ not hnoltm 1tJbnt time ilJalt be Caib to be breve 
tempus, a~ If ~ mflll tl)aU fell a 'o~re to a~otber, fo~ a~ lllucba!t be mall baIue 
tbe fa,me, !l}lS t~ not gOOi), fot. tb~t {jlg baIue i$ not known,. attbc timt~. Sid. 3 2,45,397, 

Flemmmg chIef JU~lce ,tbc !Oedar~tt~ll 1$ not goob, fOt tbi~ incertaintp in it, tlJi~ 
per breve tempus beu, l~ no crrtatn tunc tlt all. 

, ~ 1. 9(t 
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--------~~--~~~~~~~~--9{t i!t a!t if 9[ Cdl a'o-~Ct fo~ 10 t to De patb per breve tempus, if be bo not 
pap tbe monp tuitbin a!t little.a time afJ map reafonaDlp De, fJe~ap well fell 
tbe 'o~fe to anp otber, anb tbi!t feconb fa~e {lJaU De goob, anb fo t~ tile ~ook 

14 H . 8.fo.12. of .I4H, 8.fo.18. 19.2.0 •• Wheelers C?fe. Yelverto~Juftice, fourteen naps af~er be 
19. :te. beltbertb one of tbe ~~tn, a~ bpbl~ ,BJedaratlon appear~, Co tbat IJp tbt~, be 

bimftif batb affigncb, anb fet bohln hlbat time (JJall be falt, to be tbe breve tem
pus of bi~ part. Flemming chief luftice, tbt~ bt but a co!ourable reafo». 
ratbe 4.tourt all alt~eeb t~at tb~$ lOee arati0!1 i6 not g~ob, fo¢ tbe incertaintp 
in it ) fo~ per breve tempus bere t$ all untc~tatn, ~bat tune ~bt~ tbol:llb be, a~ 
tbe €afe of fo~bearante, per paululum tempus \tlbttb tui$ abJubgeb In tbe e.r~ 
tbegner to be no time, anb fo boib fo~ 'inttrtaintp. ~be €afe tbere lUaj1 be" 

s k~ d PI tWeen Sackford ~Iaintiff againJi Philips jDtfenbant in tbe 4.tourt of tbe QE~tbe:: 
ll;in: Phil~~s quer, 9fn an ~ction upon tbe 4.tafe fo~ a p~omife, g~oul1beb upon a confiber:: 
Defendant in atio~ of fo~~earance per paululum te'1'Jpus, tbi~ i~ belb ~o noob eo~liberation fo~ 
the Court of tbe tntertamtp of tbe ttme., fo~ tbat pllululum tempus Iii no tertatn time at all, 
Exche.quer. anti fo ma$ it abjubgtb bere in tbill €ourt. Termin. Parch. 8 Jac. 9[n an ~tt:: 
,!,crml~ ~:1fch'ion upon ,tbe €afe fo~ a ~~omife of fo~bearance of bi~ bemanb of monit, per pou
AI:e

c
·4 t:· lulum tempus, anb after be make~ bi~ bemanb p~tfentlp, anil upon tbi$ ttie otIJe,e 

1 Cr. 19. b~ing~ bi~ ~ttion upon tbe €aft; g~ounbeb upon tbe confiberation of fo~fJea&:: 
3 Cr. 241, 2, ante, fer fJ.aululum tempus, tile <!Court Were dear of opinion, tba.t tIJe ~ttion uP:: 
~,8. on tbe ~afe bere bib not Ipe"bp reafon of tbe incertaintp of time, in tbetuo~b'
:8~r. 397.5°5. of fo~bearance, per paululum tempus, 1t1bitb lUo~b~ contain in tDem no certaintp 
Mo. '85 s. at aU, of anp ttme, anb fo I1p tbe opinion of tbe ~ourt, be W~ieb mabt tbi.
Po. 206, 2.Q,. p~omife, to fo~bearDi~ bemanb per pllulHlum tempus,map make bi~ bemanb lllbm 

De pleafetb, anb fo bere in tbi£t p~intipal eafr'ler breve tempus is no tertain 
tzme at all, anb fo tnalf tbe opihion anb Sule 0 tbe 4tourt, tIJat tbi$ }Deda. 
r arion i$ nor goob, fo~ tbb1 intettaintp in tbe lt1o~b!t bert . . of per breve tem
pus. Fenner Jufrice ag~eeb in tbbt, tbat tbete is no bitference fJetlU~n tbi~ (!l:afr, 
anb tbe 4tafe lUbicb Wali bere abjubgeb in tonfiberation of fo~bearaitce per paulu
I"m t'!llpus, tbi!t Wa!t bere bdb boib anb uncertain, fo~ tbat. tbbt tail rectille no 
ter.tain connrutti~n in UalU, fo~ 1t1~~t time cett~in tbi~ !ball >~e, anb tbtrefo~t 
botb. Croke Jufhce of tbe fameOpll110n, tl)ttehllll be a g~tattJJfftrence betluren 

Judgment of 
the Court, 
quod Q£erens 
nil capiat per 
billam. 

tempuJConveniens, Tempus breve, & paululum tempu!, anti of tbi~ tbe !l!a1l1 !ball ab:: 
jubge: ~t i~ faib tb~t ~b~111bole life of man i~ caUeb breve tempus, but tbbl' br~'CIe 
tempus l~ Co wncerttltJl ttl tt felf, a~ tbat no contract can be g~ounbeb upon it. ~be 
~boIe ~ourt ag~eeb dearJp in tbill, tbrit tbe jDedaration bt not gooll fo~ tbil 
tncertatlltp,~ tberef01e tbe Sule of tbe eourt \Ua~ ,.quod fl.:Ierens nil ' .. piat pe.r bilJam. 

Moore Plaintiff, againll Brown Defendant-

I ii! an Eje{tione hrm::c fo~ entring into certain ilanb$ in tb~re r(berall1)tU~, 
'An Ejeaione tbe Declaration maEte~ mention of no ll)ill in certain, tl)e }DefenDant pltab_ 
fir~z .. EITel{. a relcali puis Ie darreine continuance, befo~e tbe 9ruffice~ ofNifi prius; tl)e 9lunic£~ of 
~~: ~~~~~:dc: Nifi prius, babe no po1l1er tbere .to a1Ucnb anp fault in tbe jDrdaration, tbtp 
puis Ie darreine ~abe onlp po~er, anb ~utbo~ttp to take tbc enq~en,· ,anti Wben tbc ~emcn 
continnance. 1!t eubeb, tbetr ~utbo~tt!lttben botb ceafe, anb tn tbl~ tbe €ourt ag~erb. 
J Brown\. 145 ' Yelverton J uflict",a man cannot p!eab a relea~ al Nifi p:ius after tlTue jopneb, fo~ fo 
Lanes rep. 8 I. none !boulb babe 9lttbgment: til 10 H. 7. fo. 2. I. a N 16 prius 1l.la~ takell at Can
g~. J&e. :1.0J. rerbury , in an ~ttio" of lDeb~ fo~ ftent, tbc .IDefenbant pIeall,t1 lebieb bp nif~ 
:1. Ro. Abr.030: tref~, UpOIl tbt!t tbep were tlt lffue at tbe Nili prius, tbe ~cfrnbattt pIeabtt tbe 
Godb. '!-06. re~ea$ of ~be fame puis Ie darre,ine continuance, it i!t tbcre bdil, t(Jat 'tuben 
Yelv. lila. . tbt$ plea t11 plta.bell, tbe 9luntte~ of Nifi prius cannot p~Otteb to take tbe 
to H. 7· fo.:I.1. £t1queff, anb to tbt~ plea of tbe Deftltbant, tbe ~laintiff cannot tfJere replp, 

~ut be OUtJl)t to re~Ill en. Banke. Fenner , Yelverton, *:lltb Croke Juftices, afret itTnt 
Jopneb, an~ ~ venIre faClai a'tparDeil, of fucb a ~tn, tl)e ~btriff rrturn!> Nul 
tiel ville, tbt~ t~ not Boob, fo~ be cannot return, tbat tbing ltll)irl) i~ contrarp 
to Jbt ilTue, anti to tbe venire facias, to a\loitl tf)c rQZrpill} a fortiori, one of 

tbe . 
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lle~,tbat at tlJt Nifi prius,tlJe lllo\Uer aub ~utbo~ttP of t.b~ :9{ulhce$ ofNifi prius t~ 
onlp to take tbe etrbitt of tbe lurp, anb no otber ~Iea, anb in aU t~ilt tf)e 
~ourt allreeb. 

Penruddocl{ and La~xfords Cafc6 

E" "~ceptiOlt taken bp Yelverton, to quam an '9lnbittment of tnUrber ~dnll quod, Exception 
. &c. percujJit, anb botb not fap felonice percuJlit. rqrbe €ourt b.elb tbt~ to be a taken tit quaLh 

gOOD etception. rqrbe $tturnep ®tneraI, Urlleb tbat tbe J!nbtttment tna~ fuf:: an Indictment 
fi'cient, llotlltithllanbing tbi~ exception, f02 tlJat £be tuo~b~ Murdravit, botb un: of mllrdfet"hfoc 

Y • ' 8 111 d' "" l1I' I ( waif 0 t 1S pIp felonice i1tto~btng to 5' E. 6 Dy~r fa: 69. pIa. 2 •. t!.lat Mur ravtt uot~ t~p p ex word felonice 
malicia pruogitata) .ex n~cejjitate lnbttlJ t~ tbtre omltcb, ~~furatus eH Imphe~ felo-' f E.6. Dyer 
nice cepit bcinll omttUb. ~e €ourt 1l1ere dear of OPltttOJt, tbat tlJe etteptton fOe 6,. pia. 2.8. 
1tla$ gopb; anb tile ]nbittil1en~ inCuffident f01 tlli$ omiffion of tbe wo~b (felo-
nice) aub tile fame i~ not fuppIieb, flp tile 1t):o~b (Murdravit) nnb tb~t. tile 
€afe in Dyer i~ no :Jla1l1. Fl:ming chief Jufiice & Iota Cu~ia dea~ of optnton, 

. tlJat tlJe 1'llo~b .Murdravir. barb tmplp, mali~ia prt£cogitata fletn.g O~ttttb, ~ut tbe + Co. 4'" -+ I ~ 
, famt botlJ Itot 1m pip tile 1tlo~b (felonice) betng omltteb,· afj 1lt tbt$ ~nb~tntnt . 
(Jere now in quellion, anll in 18 E. 4. fOe 10. 6. pIa. 28. ltlbete tile 9{nbtttmr.l'lt IDdl~~t: h 
lt1a$ quod furatus tuit unum equum ad valence 'l. 0 S. &c. anti it i$ tbere bdb flp aU a.~~e :f t!et e 
tbt 9lublle~, tllat tbe ~nbittmtnt lUa$ not lloob, fo~ tbat tbe 1tlO~b.(felonice) 1l1a~ Court, for the 
omitteb, anb tlJat (furlltus) botb not comp~ebentl felonice, 110~ itnplie~ (feionice) w~nt of felg
in tlJe p~incipal ~aft, flp tile fiule of tile €ourt tIJe lil1bittment ll1a$ quat!Jeb nice. 
fo~ mant of tbt tuo~lJ felonice, quod' netl1. 

Davis Plaintiff, againft Hales Oefendjrtt. 
. 

I~ tafe of ~o~ougb ~l1ilIHfJ, if one ffJetu~ bimCeIf to fie' Jl)eir ofUallbg in How one in 
~o~ougb <lfnglirb, tllat be i~ tbe fole ~Olt of lJi$ farber, it tua$ urgeb pleadi~g /Jail 

bp Richardfon ot tbe~ar,tbat in bi~ pleabing to entitle bimfdf a$ ,eft unto tlJi~ [;e: .hllPfclf to 
<!l:~nomarp :Jl~ntJ, be oUllbt n~t to lap, tbat be i~J)ropinquiar ht£res, fo~bp tbi$ r~uge~r ~~;ih 
()e 1$ al111ap~ tJttenbell to be 'etr at tbe "-!ommon 1!a1il,[lut be i$ to Cap tbat Landi. 
(Je i~ Junior filias, lltbo t~ to inberit tbe 1!anbd fecundum clmfuetudimm Manerii. 
Williams, Yelverton, anb FennerJufiices, dearlpbeoltgbt to faptbat beht propin-
quior hteres; tbere lUcre tlJen fl)dt1eb unto tbe (!Court, biber~ p~efibentd of 
€ourt fiolI.~~ of 4!!o~rt ~arong, Wbid) were aU of tbem, propinquior .h£res ge: 
nrraUp. Wilhams Jufltce, tf tbe poungell ~on in ~ogoug~ EngIilh btr~, tDe 
mibble ~~otbc~ mall babe·tbt 1!'anb bp tbe €ufiom. 

Dowglas and at Plaintiffs again!l: J{endall' Defendant ,entred 
Termin. Mich. 7 Jac. B. R. Rott. 356. Act Action of 

trefpa fs fur 
Thorns Ctlt 

I JI! an 3lction of I~r~rparg, rlfbe €afe 1t1a~ tlJi~, tbc lOefenbant" cIaimeb cotlt~ :::~ ~~~~:~ 
mon of ~ftobcr~, £ta appenbant to bi~ 11tf)effuage, anb fo~ tbl~ be claimeD all Lord, th~ ~e

tnc ~'bo~n~ tbere g~oh1iJtg, bp p~ercriptioll: tbe }plaintiff bp tDc commanb of fendan't claim
(Salringfl:6ne tbe ~o~tI) ~ib rut bo1tla part of tlJcm; tbc .IDefrnbant tooIt tbcm (1= ing them. a.I1 

11M'!, ani) fo~ tIJ1~ taIttJ~g ~\tla.p, tua$ tile ~ttiolt fI~OUiTbt, anb \1.lbetbcr tlJht~lre;~;:tton. 
~(tlOn tbu~ b~ol1gbt ~tn.hr, l~ tbe ~ueaion .. rqrbc "Oint IJrre bring 1tl~etprr 2. Cr. 2)6. 

tbc ,BJcfenbant ~ap Jutltfie tbe taktng awnp of tbefe ~bo~ng, (datmtng I Broun!. 2. 19. 

tD(,lll 
• 



94 Termin. Mich. 8 Jac. Part I. 
----t-b-el-n--:aI::-I,-a-~-~=tl::-'"o-:-:-be-r-~'"::"b-p-p-te-;:-rt-:ri-pt-:uIn, after tDe }plaintiff tJab cuttb£~ ttoltln,flp 

tOmmml~ of tbe .lLo~tl. :lit wa~ argueb fo~ the ,E)efenbant, tllat a~ bi~ caCe ap. 
pear~ to be, flp bi~ p~ercription, be map take awap tbe ~bo~n~, beIng cut boW», 
bp tbe rommanb of tbe 1!o~b; it wa~ urgeb, tfJat tv p~ercriptiott o~ bp g~ant, a 
man map babe, anb take Ptofit in alieno [010, anti to tbt~ purpafe IDa? reme1l'lb~eb 
tbe ~ooft cafe in Temps E. I Fitz. tit. 'Preicription pIa. 55· 1tlb£re tt~ fatb, t~at a man 
,map babe 1!anb, anb map ploW, anb fom t~e fame, anti m.ap afrcr1t1~rb~ cut,.anb 
tarrp awap tbe Q[:c~n,anb WOen tbe €o~n 1$5 cut,anb carrtei) att1ap,anotbe~ man 
map t~en babe tbh~ lani), atJ bi~ fcberol, anb the otDer cannot ~£b.ble tutt{J tbe 
JIanb, Emt on1p fo~to Plo1t1 anb fow it, anb r~en to carrp alllaplUlf €01n, being 

Temps E. I 
Eitz. tit. pre
fcription pla. 
55· 

rut batun, but Vi;1 ~attel cannot feeb, o~ bepafiure upon t{Je llan~, wben {Je tome~ 
to pIOID, ant'l to fow it, aub to tat'rp atu~p tb~ ~o~n, anb be ffJall bere {Jab.e no 0" 
tber p~ofit, flut onIp tf)c <tt'0~I1; but bere tn totd cafe tbe jDefenbant p~efcnbe~ fo~ 

• to babe a [perial intcreff in all tbe rqr:bo~ns IJtoUJing upon tbe ilanl1, ani) bp tbe 
~ooh of I 0 H. 7.fo. 24. & 2). appe~retb,tbat a man map·fiatl~ an.:3rnrereft in ~ree$ 
in anotber~ IJtounb, anb tllat et~ber bp \ltant, 0t ~p p~eftttptton. ]f a man babe 
l1p fpedal g~ant, tbe role ~alluttng of {ltS ~atttl tn anotbet~ g~ounb, .;11111 t{Jat 
tbc ~tuntre £bail not put in bi~ €atteI, anb aftertnarbs be botb put in bj~<[at~ 

C tel, anb t~e ot¥1cr talie!1 tbem, auil itnpounb~ tbem fOt tIamage fefanr, it ma~ 
1 r. +13· y ~ r. r.t f ft f quefi:ioneblnbctberbe mtgbt ll.1 bo,ill regarb it 1lla~ tye rre~yolb (1 tbeot(jer,but 
Kendricks 
cafe. ,.' 
2 Cr. 208. 

Yel. I"Z.9. 

it Wa~ tuleta bere per curiam in Kendericks cafe, anb tbe billreC~ abjubgcb to be lam;: 
fuHp taken. H. Yelverton argueb fOt fbe 19laintiif, t{Jat tbt $ttion of ~rerpar~ 
bere i!i well b20ugbtJo~be ltlf)icb batb tbe firll polTeffion,map tueU babe an~ttion 
of rqrrcrpa~ againll eberp one,Imt againll bim 1tlbic{J bat{J tbe rigbt,bere tbe jOe:: 
fenbant tan not jufUfie tlJe carrping of t{lCtn awap, after tbep Were tut bOWn, bp 
t~e rommanilmmt of tbe n:o&b of tbe man; bere tbe jDefenbant~ claim is to babe 
tue ~lloJn~ bp p~efcription, but tbi~ i~ to a fperial purpore (~) to be rpent, anti 
burnt in Oi~ boufe,allb tbi~ ton be no otbertuifc ,but onlp in i{Je nature of a roU1~ 
mon) bcre tOc p~tro:iption is to babe tbe ~botnP, anb ~ree~ g~utuing on t{Je 
illllall ; wbcu tlje 2l0tb, 0& one to~ {Jim, barb cut Come of t{Jem boltln, t{Je lDefen::: 
bont cannot now take a1tlap t{Jere ltlbirb Were fo cut botnn l1efo~e; it apptar~ bp 

. ~ E:6 D~er tbe ~ook of 6 E. 6. Dyer fo. 7 I.pla47. in Hhams cafe of tbe l1)arktbip IJtantcb 1nbert 
]lli~~'s ~:f/7. it i~ belb, {bat tbe 1!o~b mop weH (if De Co pleafc) bifparlt tbe i&arlt, 110tWit~ 

llonbing tOe g~ant of tbe @ffice of ~adtf{)ip; flut if tbe $erbagc of tbe ~arIt 
bc' £xpzeUp g~anteb, t~cn t~c o1tlner cannot ploW upon tbe foil: bcu in tbi~ caCe, 
if tbe 1!Otb 0t anp otller bp l)i~ IlJ1pointmcnt, mtp boWn part of tbe '~botn~ o~ 
~r£t~, tbe ~tber bp fGtcC of bi~Ptcrc~iptio~ cann~t take tbcfe alpap, fo~ nom, 
l1p tbl~ cuttmg bo\tln,tbc :H:o~b batb blfapPollltcb blm,tbat be cannot taTte tbcm 
being cut bO.mn; fOt be 1tJbicll fjatb. <tenob~r~ to burn, batb bp tbi~ a fpetial 
p~opertp, tbt~ map be befcaUb {tp ~lm 1tlbltb batb tbc general p~oprrtp, anb if 
t{)c no~b, o~ one fo~ bim, cut~ bo1tm aU, tbe orbcr cannot taIte tbem atnap, but 
maltc~ bimfrlf liable to an ~ttion upon tbe ~afe tberebp. Thomas Crew fo~ tbe 
JDcfenbant, tuat tbc ?i!ctiOll bp tDe lDlaintiff tp 110t. tnFlI b~ougbt. 9lf a man 
p?£fcribc~ generaUp, to babe common of <!Enobcr~, if tbep are nn cut bown 
flefo~e be roml'~, ~e tbcn com~~ t~o I.ate to babe tgeIn) ,{mt if be p~rfcribe~ to babe 
aU tbe ~rce.s tucre, otfjc.t11.11fc tt t~; fo tbat tbe tllttcrcnce will bc, mbert be 
doims aU, £Utb b.lbere but part, anb to Warrant tbi~ biffcrcnce, ~ir Thomas 

Coke ,. pa .. Palmers cafe Coke 5. pa. 24, 2), 26. wa~ ciUb. George Croke, fo~ tbe i91aintitf 
~h 2~. t'·, Sir urgcb tbat t.I)£ t&tcfcriptiolt a~ it i~ ~£re plcabcb, i5 not goob, anb tbat fo~ 
caf~: a mm t11.1o JJieafon~. Firft,. tuben be bete. dalln~ ~fiob£r~ fo~ to fpenb in bi~ bGure, 

- r. be ougbt to bab~ a'bcrrcb, tbat tb15 l.Ua~ quoddam antiquum melJuaJfium, a~ in 
6 E. 6 Dyer 6 E. 6. Dyer,fo. 7o"p~a. 40+ Hha~ls Cafe, be ounbt to rap ~bat it ltltUt Antiquum 
fa·7 0 .pla. 4 0 • P arcum, antzqutl Czvztai, vel anttquus Burgus, fo~ tbat tl)e[c· <fnobcr~ are not to be 
H1~ams cafe. enenbeb unto a udtJ built boufe. Secondly, if tbc ~oure be m1n built, tbrn 

. 2.. l)e ougut to {Jabe ~etncb, a~ it i~ in Lutterels Cafe Coke 4. pa. 4. 87. 9lf 
~;:"~n t!r%:e. be make new .<!rf)tmnep$, tbat be ~PCttt. tbc ~no\l~rtt in tbe olb (ltbim;: 
reJs cafe. nep~, anb not 1I1 t~e neW, anb Co ltkc1tJlfc to anCIent ~cbgc~, onb not 

. to 
• 
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--------~=-~~~----~~~~~~ - '~ .to netu~ ~cte tbe no~b gabe ljcence ~o tbe }1!)laintiff, fOt to cut bolUn fpinas,pr£.di-
Bas, an,il nllmc~ tbelll, anb tbep belnll fo cut bown, ~be lPefei~bant cannot ]u(flfie 
tbe taking or tbem, a~b fo confequendp? tbe 2flttlon l1p tbe l&Iaintitf i~ wen 
I1~Cltl!lbt+.1fenner Juf1:ic~, tf tbe Il}oufe to ~bttb be batb qtftob~r~ faU bottm, anb 
be budblf tt n~tn allalU, be mall babe bt~ (!J;tl~ber~, anb. fo 1$1 Lutrel'~ Cafe Coke CoI~e 4' pi. 
4. pat Williams JuO:ice, fo~ to aber beu, til at tbl$ b.l~~ anttquum mejJuagtum l~ not 2. 
neceffarp, if be bab bere gtanteb aU tbe ~bO~Il~, tbt~ bab been goeb c.fcatlp, anb 
Itp tbi~ be batb a. p~opertp ill tbem, anb afterb.l,arb tDc .otbe~c~n neltbcr g~ant 
tbem,no~ pet tut tbelll bollln,anb a1.1 tutU it q,aU be bert tn tbl1.1 tafe of a p~ercrip:: 
tion, \ttbere bep~eftribe~ to babe all tbe ~b01mt g~ob.ltng on tbe b.lane,anll tbtre 
r{)aU br no cnb of . tbiS, if tbe p~eftription be fOt to rptnb tbelll in ~i~ boufe, if in 
fucb a tafe be fpenbP tbem otbtrb.lirt, tbi~ i~ contrarp to tbep~trtription,anb no~ 
warrantable, but tOfU make bim liable to an $(tion, tbid <!tar~ ber.e bot~ ~erp 
1l1utb bitter from tbe general <!tafe of ~ommon <etlo\ler~ bere t~ tbtP ~~:tltClpa{ 
€afe: if tbe 1!o~b tut bown, tbe otber map tueU take tgcm, anti fo tbe ~laintiff 
bere bab 110 jufi cauft of ~ttion+ Croke Juftice, qui om1tia dicit, nihilexcludit, anb 
hlben aU tbe ~Oo~n£1 are bere.g~~lltell, aU otber~ ~p tbi~ are ~rdu~eb from mttl:: j, 
ling 1tlitb anp of tbem,antl tbt1.1 eare bat~ been abJubg~b b~re!" tbt~ QCourt,t~at 
if 91 babe a Uoab of 'ap, anb altotber lUtU come anb,mmgle bt~ 'ap 1:tJitb mine, 
in tbi~ <!tafe ~ map fuell taIteanb bttain tbe 1ttbole. Flemming chiefJuf1:ice,fi·ere be 
barb tbefe ~bo~n£1, in tbe nature of common ~nobcr$ : be lnbtcb batb aU tbe 4, 
~bo~n~,batb an interctl in tb~m fianbtiig,but be tannot babe anp benefit bp tbem, 
ItefoJt be cut~ tbem bob.ln, anb if a~otber bo cut tbem bolnn, o..~. bere in tbi~ ([aft 
be map men take tbem anb tartp tbt,tll al1.1ilp, 1l1ben tile dann j~ tbu~ bp p~e:: 
ftription, a~ in tbi~ tafe, tbt fame i~ mo~e large, tban an o~btnarp ~ommon of 5' ~ 
<!effober~: bere in tbiP tare be p~efcribe~ to babe all tbe rm:bo~n~, none il1 to 
jubge 1nlJctber be fpenbs mo~e, be map fpenta in ol1e pear tlnenrp ~oabd, anti in 
anotber pearaubunb~eb Uoalls, but ifbttao notufetbem,butfpenb~ tf)cm ana:: 
tber lUap,.be ip t{Jenliable unto an ~ttion: in tbi~ cafe be nedl~ not to abet 
tbat tbiP ttta~antiquum MejJuagium, lnbenbt 'i£1' bere flp tbe p~efcription to babe 
aU tbe ~bo~np, anb part of tJ)em bting cut bohtn, bi~ tafting of tbem atuap, i~ 
n!3 1U~ong to anp ont, anb 1ttben be fmilllS ntw €bimnepe~, if be fpenbP tIle 
~bo~n~ upon tbe p~tmirep, tbiP i1.1 well bone anti jutltfiabie, anll ro ifbe make 
ne\tl bebges; be map fpenb all if bt Will, anb leabe none, but be hlbieD ip tbe 
~~anto~, cannot fo bo bp bim, tbi~ map be goCb bp ~~allt, anb fo Iifte\t1ift it 
map be bp p~dcription. Yelverton J uHice ag~ceb in tbi~ tbtOUllbout, t{Je o\ttner 
of tbe (l;~ounb berecan take none o,f tbe ~botnp, fo~ tbe ot{}er batf), anb i~ to Judgment per 
babe aU; be map take ltlbat ~nober~ be Wtll, anti lllap fpare mbat, anb, bow ~e Curiam for the 
llliU, anb !Je lllap take lnbat, anb b.lf)cn be Will, ilJlb tbin i~ a firange cafe. Fen- Defendant, . 

ner JuO:~ce ag~~eb in aU a~ainll tbe )j)laintiff, anb fo flp tbe ~boIe QI:ourt una 'Wee, ~~o!~~e: 
none btfagteetnll, tbe Iliule of tbe <!tourt ltlap> quod intretur Judicium pro Defrmdente, billam, P 
& flJod querens nil capiat per biUam. . 

An Action upon the Cafe. 
An Action u[in 
the cafe for 
TrGlver and 

, converfion of 
. . . '. . thr~e Munkeys 

I~ an ~ttion l1pC11 tbe €afe of ~rober anb tOriberiton of tb~ce mEJtittItep~ or Musk-cats, 

anbit?tbe~~W)uSk~tat~? upon a notgutltppleatielJ a 1f)erbtttwa~ gillcn fo~ ~ g~: ~!~. 
tge )j)Iatnt. 1t Wa1.1 mobeb III attefi of :lubgmtnt, tbat tbe j!)edarationl11a;1 not Dy. 306. 3 oJ. 
gooll, b~caufe. bt botb rtot t~erdn aUellge tbat tbe mE)unkep~ Were rcd~imeb Moved in ar
Ftem. ch.lef J uf1:1ce, ~f tb.e ~tttOn ba~ betn fo~ 60. Sll1;lu$lttcat~ takcn anb a l&arret, rell ofJudg- . 

tbe ~ctto~ ltJouIi:I tbtU Ipe:]11 tafe of 'awfi~, tbere be ougbt to aUebgc in {lilt men~, becabl1c, 

j!)edaratton, tbat tbcp \nere re~l~hnd', but not.fO bere in bi~ <ttafe ofmE)~nftie~, ~~a~l;h~ot~;: 
tDe €ourr aU deat ofOPlnton tbat tbe ·j!)etlaratton !lerc t~ goob redaim!r:!; 

1tlitbolit 
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tnit{)out t{Jetuing tbat tbep tuere redaimeb, aub fo bp tIJe £liule of tJ)e Qrourr 

Judgme~t given Sjubgment Wa$ entreb fo~ tIJe ~laintiff. 
~rumm~ . 

~~t;~~::~ a Note, t!Jat if two men be at artfe,. anti tontent~on about ~ ;!;oat, one of t!Jean 
marl may jufti- put$ in Qtoal$ into tbe ;l3oat, betub~tb batb tbe rt~b~,anb t$ tbe.ttne o1tme~ of 
fi€ the ta~i?g, tbe ;l3oat, tarrie$ amap tbe ~oat butb tfJe ~oall1 ~~ tt,a.nb lt~P$1t: t~e gne.alOn 
and derammg mobeb unto tbe <[ourt, tna~, tubetber be map ~utllfie tbtl1l111tfJout bemg hable 
~~o;~~rg~~~~_of to an ~ltion of ~refpar$ f01 tbe fa~~, aub 1l:lbetlJer !Je map tJet~in t~t ~oal$ 
Dut being a until tbepbe replebieb frombtm. WIllIams Jufhce, ~O~!l ~ap I1e.btUratncb, ,ba~ 
TrefpafTer for n1age,fefant: none rabble$mp,o~fe-, aub tIJenput~ blm Into I)t$ OWn gtOU!1b, 
[r, doing. gr map well tome anb take mp ,o~re atn~p, anb ltee~ tbe .,f,abble, ~nb not be 

liable to anp ~ltion of ~refpa.r$. fo~ fo bomg? anb ~etal:lfe be p~r~ bt~ ,~ab~te 
upon mp 'o~fe, Sf maP.11?dl ~u1l1fie tbe keepIng of tt~ ttll. IJe b~lng13 bt$ ~!tt!lJl 
fo~ to ruober it: anb fo It I~, If one loab mp €art htttb bt~ I€o~n, o~ mp ;25oat 
l1litb biS ~oabf, o~ tbe like, 9i ~ap berp ~eU take mp €art, anb ;25oat altJap, 
anb ileep anb betain tbe JJo~b~ ~ttbout bet.n~ anp ~rerpaiTer, fo~ mp tfli~ fo bo~ 
iug, anb ~ map berp well Ju1l1fie tIJe betatntn~ of t!Jefe goob.(1, until be b~ing~ 
Ilbf ~ttion of Detinue fo~ to ruober tIJem agam from me: t!Je tnbole €ourt aa 
lT~eeb in tbi~ dearlp, ilnb tbat tbe partp ltJa~ not. bounb fot · .to unfofd. fJi$ 
f.!rart, o~ bitt ~oat-, anb fo tIJe wbole ~ourt tub abJubge, tbat til tIJilt ~~inci", 
pal €afe, tbe betainer of tIle €oafi, wa$ la~ful, anb be no trefpaff'o~ bttebp, 

Judgment per anb tbat be mtgOt well betain tbe €oaI$-, untd tile otfJer btoug{)t bill fiepIcbin 
Curiam. fo~ to retober t!Jetn, anb tDi$ wa~ t!Jt opinion to t!Je b.lbofe €ourt. 

Dominus Rex, and Sir William Fitz,:williams againfi: Ives. 

An Indi&ment I~ an 9!nbittment of felonp upon tbe ~tatn!e of 5 E. 3. cap. ~'. RaHal tide 
of Felony a- Purveyors f9. BO. pIa. 8. fo~ tIJe unIah1fu~ taking awap of rertam i(£imbq 
gainftaPurvey_ rqrree~ bp tIJe lPurbepotSj, anb upon tbe ~rlal at tbe ~ar, tbe <!Cafe appearcb 
~~at~\~~~t~~ 3. to. ~e t~i~~ tfJe @artp 9Jnb~tteb, being a .D~put~ i&u~~ep01., pr.opter ufllm do. 
cap. 2. RaHal. mmz regts bt~ take tertain ~lmI¥r ~~ee$-,tnb1Cb .~tt '-Ydba~ltzwllljams bab tut 
tit. Purveyors bown fo~ bt$ OWn ufe, anb tbefe be took agaInff bt~ wtH, anb againff tbe 
fo. 330. pIa. 8. fo~m of tbe ~tatu~t,witbout p~ifing, anb tallpinq of tbe fallle-, anb tonber~ 
the cafe of the teb tbe fame to bl$ own ufe. tarbe l4lurp founb bl$ taftiJlg to be agatna tbe 
~urvf.0r ~ak- ~tatute, tbep founll tbe w!Jole matter, a$ it 1l1a~-, but galle a [pedal ~erbitt 
~~t. ;~.;. upon htbir!J berbilt tf)e onlp queftion walt, lnbetber tbi~ talting waSj fdonp oi 
cap. ). . Jlotin bhn, Witbin tbe faib ~tatute, tbe ~tatute of 4 E. j. cap. j. tna$ rr~b. 

Sit h1a~ urgeb tllat tfJe ~tatute of 5 E. j? t~ a generalllaw, anb tbat notbing 
q,aIl be witDjn tbe ~ratute of 5 E. j. lllblCb t~ not ~itbtn tfJe ~tarute of 4 E. j. 

Stat. 2; E. 3· tl)e ~tatute of ~5 E. 3. cap. 6. wa~ reab fo~ purllcptng of ~imber, anb cutting 
cap. 6. tbe fame boWn. 9ft l11a$likettJife urgcb t{)at tbe ~rtttutc of 5. E. 3. borb 110t 

tttenll to a beputp }!)urbcpo~, but to tbe W>urbepo~ bhnfclf. :l[t Wall Jifidt.1ife 
urgeb , tJ.)at tbe ~imber tnIJic!J 1tJa~ bere taken bp bim, tua~ foz tbe jting~ 
~bipg, (anb not fo~ bi$ ~anfion JPoufe) anb tbi$ i$ giben bp rge ~tatute of 
~s: E. 3· cap.6. ~bat t!Ji~ fbo~Ib bt felonp, tluo mattcr~ lUcre off cub a$ conn:: 

I" be~ble i.n tbi~ cafe. Firft, If t~i~ tafting be :fdonp in tbe l&'trbcp~~ bilnfetf. 
2.; Seco~91y ,If tbe ~am~ fie felonp In tbe .IDeputp ~rbepo~ b~re,if tfJe ~tat. e.rten'-s 

St~t. of Arti- to flInt, tQe takmg t$ tbtn to ~e pmr Ie hofielle Roy, tile wbteg fignifiep a ~anfion 
(uli furper moure, t~t~ fpolten p~operfp, 1fJ ta~en to Ite fo~ tIJe 'oufe$ of l&~inte$. - ]nn'
~hartas 28. of ([.curt taken pro Hofpitio. ~be Jurp berefounb bim to be a jpurbe!1o' p;o re
~~:[o:Pt~ 2. galibus r~giis, t(Je ~tatute of Articuli fuper chartas edit. 2.8 E. I. cap. 2. hlag ciUb 
prove this ronttrnmg ~Utbtpo~~. $nb tbe powel: t!Jerrbp Itmiteb unto tbrm anti 
taking robe bow a ~ur~~pOt ~~ to bemean !Jimfelf in bi$ taking$ fo~ tbe l'ttng+ ' ~nll 
FelollY. tbere e~pontton 111 mn~e del hoftel Ie Rny. :3[t UHl$ urgeb tbat tbi~ ij)ouUr be 

felon!, 
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----~~~~--~--~~--~~----~~~~~~-----------~,~ 
-felonp tuitbin tbe ~tatute I. ltp tbe ~tatute of Articuli fuper charras cap. 2. Itp 
tnbicb A\tatute none are to be pUrbc!10~~, btttXo€ tbe hQltel Je Roy;tlJe 1.nbic~ ."tat. 
i~ to be tttentJetJ to a 'boufe a~ wdl a~ fOt tbe bou~olb+ 2. ~ frcontl rea[oli 
IJtoltnbeb upon tbe A\tatute of 5 E. 3. cap. 2. hlbicb batb referehce unti:; fbe ~tat~ 
of 4 E. ~. cap. ;. anb rclate$ unto it. ~nb tile ~tatute fball b~ (OnfirllCb to be 
t,tcentJctJ1 to a beputp purbepo~, a% bJell a~ tll tlJe purbepo~ btmfdf. John Har
ris argue!) tbat tbi~ i~ not fcIonp l11itOill tbe ~tarute. ~tJe boufijoitJ cf tbe 
itiiing, ougbt to ~a\le anotbcr confrrmtion.- ~1ii) otlJer tb111g~-:--mentloncb 
in rUe IJratutf, confiberation i.e to be bab, tubat. tberc otber tblhg~, {ball be 
(onllntl tl to be; tbe ~tatute of 4 E. 3· c~p. 3· .-- t~ alfo to be confliJl'rri)---- ~p Stat. of 4- E. '. 
w~icb it i.s o~baineb. 2f1nb tgat ~f be taite, anb bo carrp ahlap, 6!J t~e·~tatu1f cap. 3. ' 

of 5 E. 3·cap. 2. nIt oat~ i~ to be atlminifireb bp tte A'totutc of ) Jac. c~p. 22 Stat. 5 E. 3· 

Rafl:al title Cordwainers fo. 59· up wbicb it i~ cllactcb tfifit no llurb£po~,. o~ ,bt~ be;:: ~~i;. ~f 1 Jac 
putp fbull fcll j o~ caufe to be fellctl fOt tbe ure of tbc ~1l1g~ W1aJr~p, illlP cap. 22. • 

<!Dallen timber ~t£c., meet to be bnrftci), but in flat~~nlJ tfm£', (U~fcr.s It. be up: Rallal tit 

on a fptrhll cauf!7 of It£ceffitp) fOi (mil bing o~ rcpalrlJ'ag of anI' bt~ ~aJCntC.$', Cordwainers 
l~Oi.trC~ o~ ~blP', Vide Stamford fo. 37. toucbingpUtbcp.o~~",al1n .Il H-4.fo.28. fO.59. 

Wbcte Virails are crpoltnllriJ, ftrtl1g tr.ken bp pUtbcpc~p', In mb p~t('r, llJbtre a :~aofo~~ 
pnrbepo~, taking .uitail al.hoftella Roy,. flnb ~~ cmplcabcb fOt it, tbat be ij)aU ro~~s fo. 3c~ 

JJi1U£ ,lti) of tbe fun:!. \Vilhams Ju!tice tbl~ taJul1g of Woob iJp pur)j('po~~ batb 11 H. 4-. frio 
, been cenfurci) In t~e ~ttlr ~bambfr, anb tbi~ \tla~ one Sackfords cale; ~ntJ if be 18. 

lUcre cmfurrb, t~t~ tabing tben couln be no fdonp. 9In tbi$ cafe noW bert in 
gUtman, tOi.$' tahing, i111nanntr o~ it i.a founb up tbt :}jur!', i~ nor fdonp. ~nb 
tbi,G ijMbbffn, ftfro fo~ml?rlp rulctl, tuftt n p1trbl'po~ map taftr [[{oob, fo~ tbt 
JJiing, our of a lWco(tmongcrll mbarf, but not of tbe p~llifion, tbat a pzi
bate nun bu:'b mabc fo~ bimfelf. 2ll purbcpo~ cantlot cut bonm Woob g~c1uing; 
Jt(l~ prt"1ctJtlil' hlitb tbe freebolb, of anp llliln. ~ut if a plibate man rut bOWn 
ltr'l39'-: '~'!J~ ro feU, a pUtbtpo~ map luell take tbi~ fo~ tbe JJtitlg-, mbo itt to be 
p~rft;:L'~i),' nett unto btmfdf. anb befo~e anp odler man. Flemming chief JulHce 
mi~ WilliamsJu!tice botl) of tbcm, beIbtbi.a taking bere toue unlawful. Flem
l);:lV; chicfJuflice lu~£rc tbc ~tmIter i~ CUt, fOJ to be foli), tbere tDe purbepo~ ma!1 
tilth" it r;~ the i\ing, ncro~bin!J to tfJe ~tatutl',tbc fame being firft i'Jifcbanb Os 
t!Jrr ttin(f~ obfcrbcb, Up tte ~rMute uqutr('~. 2Illlb tbi$ fo? tf)e reaf3n bt~ 
fo,?c citen tp Williams Juftice; [mt otllcrwife it i~, if tl)c fame Itt cut l1p a ~p~i~ 
bate man, fo~ bi,;1 oWn ufc. ~lli) be furt~er faib, tbat Ill' anb all tbe reff oftbe 
~ubgc~, bab btfo~e fo rcfoibetr, a!1 toucbing fucb tafti~g~up purbepo~~, f~ tbi 
tiling. :z£nz, to tbi$ Gcfolution, tbcp bab aU of tf)cm fit tbcirbanbf,t. ~11t1 tbt~ 
tbcp {Jab bone, to rebule it to a CCttoilltp, tubat t~e laID ltla~ iil fueb a tare; 
anb fo~ tbe better rebrcf6, anti punit1Jment of aU fucb unlawful tahtng$ bp 
pnrbq1o;~. rbc fnme tcnbin!J bcrp Jl1urbunto tfJc .bifbo~toltr of tbc' Jitnl,l, 
ani) g~cat !J~lc'ouncc of tOe Wcoplc j jjt W,l.tf 1110bcb 111 tbt_, tafe ) upon tUe 
~O~'b5 in tne §5lti.1ttttC of 4 E. 3· cap. 3. anti otucr tbing~, autl an c,rcep~Stat;of + :&:,; 

non hltll1 t.nltt'l1, uccaufe it i;1 faib Cepit, aub bOd) not rap Abcarriavir. ~ut 3. cap. 3-
t~lll rrCrptlon 1l1u~ lllJ~ oberntIeb bp tbc <[ourt, tl)at tbi.s 1na~ goob Up in,: 
tcnbmenr, anb (,1nnot bc talun otlJcrtuiri? ~nb aff to rf)o[c tuo~b£1 in tbe 
~tMute of-+ E. 3. (ani) otger tijbllJ£O bp fpc opinion (if tije ltlOofe 4!ourt, 
tf).rfc t1.1o;tJ~ (otbct. tlJin!J~) (baH be conl1rucb) flnb iutcubClJ to ue tbing~ of 
~bc r~mc natUtF ll1ttb tbe fo~mcr. :;runb a~ to the matter gf :JFtIon!l; Wbctbee 
1~1 tbt~ cafe, tbl~ manncr of tahhtg ljcrc, be felonp, o~ uot; tbe ~ourt at tbi~' 
tmtc,.woulb be furtl}~r nbllifeb of it, b£fo~e tOr!, beli\'Jcrdl tbcir jui.'lgmrnt~ 
t~JcrcUl. Flem. chiefJuftice. 9111 tbe fOftncr refolution b!1 tbe ~ubge~ bero~e mens: 
~tOl'ctJ, a~ toucbtng pur~('po~$; ~fJcrc lthlS uotbing tbcn mentioncb, iiot (to:, 

l01bcb bp tbem a~ rouchtng toe point of fcIonp, in fncb a cafe, a~ tbi$' notrl 
ff~pcar~ ~o be . after1nQrb~, at an otbet: time tbid h1a~ mobeb again) 
Rfl plUcbmg tbe POtnt of fel~np. lWbetbct. tbi~ taking of tile ~imb~, 
'"~ IP tere fountl, anb fo~ 1tlb1tb tb~ partp tlantJ~ cnbit'cb fo~ feJonp upon Stat. d S E. 
toc ~tfttute of 5 E. 3. cap. 2. be fclonp o~ not. \~Tilliams Julrice, ~f Q ,. qr· l. 

4]) ltL111 
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man tukl'$ Hlp ~(I~rr, flut i'Jot~ 110r carrv 1)1m fI\11ap, isnottbi~ felony? Flem
ming chief Juftice, tbi$ is not feioll!l bcrc, IIp tbe common na1lJ~ b~t fo matJe ~o 
be lJp . .statute 11am. Williams J uflice agtccll tllitb bim' berein,lt l~ {Jere I~lb 
tbftt~c lua~ u l[:)urbcpoJ, ontlllitl taIte, (!:r. YtlvertonJuf.l:ice. ~P' torb~eJ1but: 

t. Hll.'llt lJcrefo~ fdonp, be iJ3 tete out of tbe btuwcr ~f tue ~tatutc., t~t~ bemg 
ucu but In tbe nature of U irIhlrC, flub bcre V11 tbl~ hlblCb WilP' i.lone, none 
i$ at p~cjubicc tbcrebp. :l1p tbt~ ~tiltute tbere ougbt to be Unbtrt:I0oll of ne" 
ceffifp it tafting altJap. fo~ UJb'1t,ci1.1~re, ougbt tbere bere ~o be a p&Jtfing mabe, 
a~ btl tbc ~tatute it i~ appointcb, It be bo not take tbe i.ame awop,. ftn~ untIl 
tbi~ De fo bone, tbe ~il1g con babe no bcndit, no~ t~e fubJcLt anp P~('JUblCl'; tbe 
p~aifmcnt i.s: not nccbthl to be, if be toliC not ~Iic fame ({wap, t~r goob$ £lIfo 
augryt to be tolien, ani) if it be [a, pet be t~ not lJ1 banger o[tbe A)hltlHe) 1tlbrn 
be fnttb, :J ttltH babe it fa~ djc ~ing: ani) fl) fOt the tnattrr of tbe enilictntent, 

2-. tbe fame i~ not goob, tbl'rc being no jnff !Jtountl rOt it. Croke J uitice of tbe fame 
opinion; a~ to onp matter brre fo~ to caU bi% !ifc in qudfioll, tbhl' cnbitemrnt 
iJ,l not maintainable, tDip !icing fo~ tatting of ~imbrr, tbi£~ comc$ not bert, 

<:r:tt: of Magna tuitbin rbe bf1~ger oftbc ~rtltute forf,elllnp, fee tbe ~;atutc of M.agna qh~rta 
':;,..\rt .. cap. Z J. chap. ? I. tourbtng 19.urbcpo;p, £Inb bolU tbcp are to tt'tkc fO t tbe flIng, nl\lUlg 

. fatidfattion to tbe pnrtp, a$ tbe ~tatute appointp, nub if tl1PUrb(po~ bo fell 
anp ~imbcr, tnitbout tbc wtU of tbe owner, fOt ti)ip tDcP babe brcn rcnfurdl 
in tbe ~rar~Oambrr, tlni) babe Orcn abjubgcll to fore ibrir ~or~ to~ it, but 
otJjerl1life it i;1, if tbep U}fre feHrb uefoJc, (unlcr~ t~c f.une hlere f02 bi~ OWn 
ufe,) ~bere ougbt to be [Jere, an C[cttual taking, if be faitb onIp, ~tWiIl babe 
tbe fame fOt tbe l!iing, (mtl fo goc~ bi~ l)jgp, anti Irab('~ it, tbi$ 1,5 goell, anti 
no barm ltp tbi.9' bone, tbe fubiect being not anp tuap,s' p~ejut!i,cj) btrrbp, but 
tbc taking Of otJjer tbil1g~, bp rtf ~urbepo~, (a~ 1f)ictutll~) cOJltrarp to tbe 

3. ~tatl\te,tbip is feIonp. Williams Jufric~ of tbe fame opinion, tbe tlulcp of l!~1n 
are true, anb up tbefe lluk\1, ~tatutr~ are to bec.rpountlclY, anb tbc trpofi~ 
tion i~ to fie bp tbe: tbing bone upon tbc ~tatute; anb be i~ not to be puni{fjctJ 
bete, a~ fO t fdonp: bp tbe ~tatute, tllerc are 3. bamagc~, bappming to 'tbe 
fubjett, tbe 1tlbicbougbt fo~ to fl~ p~ebentci). j?itft, if be cut in tbcfmc of tbe 
~oufe+ ~econblp, tile N'ur~epo~ IS not to t~k~ contra voluntatem . domini. ''Cuirtt~ 
Ip, tbere ougbt to be a tafung awap, o~ be If$ ltot culpable; tbe ~tntutc of 

, 5 E. 3"cap. 2 •. fXfe~bp not to ~tmfl~r, tbc. Il}oufbolb b~r~, babe no ~utbo~itV 
:~la~·2~f s E. 3· to mebble. w~tb b~m fo~ feIonp; tbl~ takIng btu, a~.tt l~ founb, i p not anp 

p :fdonp wltbm tbl~ ~tatute, fo~ tbat be lJatb no ptcJubtfr, bp tbi.a' bJhicf) ill 
bone: if tbe ~ing 1u~nt~ ~imbrr, tije ~urb('po~.a' map tafte it of tbe lIDool.t~ 
monger£i, fo~ Iji$ ufe. ~be partp bert; in tbi.s mfe Datt 110 rcmcbp, but bp bi~ 
attion of I~refpar~, ~are ~la~rum fregit, ~nb n~t to qt~eff.ion l)im fo~ felonp+ 

4· Fenner Jufrice of tl)e fame OplnlOn, tbat tlJIH talung, a"J;t It l~ lJert founb, i,9' not 
witbin ~tatllte of 5 E. 3· cap.?. tlccrJp, to mafie bim, to be puni!b.ClJ, n~ fo~ 
feIonp. 9(f tbe JWurllcpo~ rakeJ1 ~iml1£r fimibiug fllll.'J ilo Hoteb, o~ matK it 
out fOt tbe ~ing, tbe bou(boib, no~ tbe 'atreafurtr will pap, ani) allohl bim fo~ 

Sm. or 25 E. it, unler~ tbe fame bo come to tl)e nfe of tbe ~in!J, tl)e ~tatute of "5 E. 3. 
,. ,ap. 6. cap. 6. impofctb a.pcnaltp on. tl)e 1Durbcpo~ o~ taker, fOt cutting of .moobof 

;<~tlP manJ1, g~o\tJtng about bl~ 'oufe, ~o rm~;r t,o ti)e pnrtp bis ttdtk ila, 
lnal1£~ fo~ tbe fam~, to ~abe ~nc pearP' :llmp~noml1cnr, ani) to be fo;cjubgcb 
ofbtS office. Flemmmg chIef ]uitlCe, tbe matter ~rre confibcrabIe is hl{1rtf)rt 

;. tlli~ tafting of ~imber, (1!1 tbe lDltrbcpo~, a~ tOc l:,me i~ bere fOU;ltJ up tbe 
~urp, be jfdOll!1; 1llirbin tbc §5)tatutc of 5 E. 3- cap. 2. 02 not, tbefe .,Statute6 

~r:~p~f/ R. toncernin.ft JPurbq"o~~,. onb tbcir tniiinucS [)p wop of lPurbtpanre, fo~ tbc ur; 
of tbe smg, anb of t}tp b~u!bof~, ~cre mnl:lc, fOt to ,mcet witf) tbc cnoJmi:: 
tle~ of ~urb('po?~, Ctccetllug tbclr power {,lIlb 2nutbo~ttp. 9Jt i,tl to be conti" 
b.ercb, 1tlbetbl?r tblS .statute of ~ E. 3· £ball be cttenbeb to a11p tbing t(Jat i~ 
taften, bp a l~urbl'po&, tOougb ~bip tubicb \.lJa,tt now talun, fJappcn but felbom 
timq1, acS fo~ mat~~r~ of rcp~tr. 1f)0 ~tbct intenbmrnt can be, UP0tl tfrig A'tat. 
but fo~ to ll1!£t ll.Ht~ tOc tlml!, tofungp) bp lPurbcpo~d , (to~ dttttuaI~) 

anti 
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anti 1t1it~ (lbure~ j~ t~i?m ~be ~tatutc of 5.~· 3. ,~ap. 2. fat~b~ ~ll pUrl}rV(5J-~ I> 

tOt 1t1~om-flj~ tt-;r JJitng~bl$ ~(lu~Olb, ani) ,iJl~(bdbre!~~,!tJr~ not fa:Jj~ lbbipp, 
alt fOJ rcpnta~lcn,~; to tofte t{Je meamng of ,tb!~ ciitatute t~ Utnt to ~xunb to £tnp 
ltlurl.lepo& to ba~e a TayJee1 Ul~ to tbe rufungof tbe lW(lIiOl~ bp !l ~utln;p(qt, i!1 i{~ 
not a l'pcater mtfc~ftf, t1(l~ to babt a ~urbrpo& to wme, anti to tut b~WY] ~inrK::: 
bee ~recp, fhln~ing.att~, g~oWjng in tbe lltew of a mfUt~ !lj£.mfr ~ jf to& t~t~ 
rutting anti takmg :m tblfl' m(luner, bp a fubfcqucnt, ,f;tf~n~tf, t~t,pmr~p 1t£lk~ 
jug ougbt but to rcnbcr IDamClgc~ to tbc obmcr--a fortIOrI Drrc :m t~Hi 
now in gutman, tbt~ taking fVllli not bc, fdoup" tbc A)tatL!te of') E. 3' capo 5:.

0 

faitb, tbat be ffJaU be a fd~n-but IDDcn--lf be btl t11hf,) ani) n~t l[;;tii!,irf~ 
tltlb mafte a Taylee- - t~cn, &c. ann tp tbc ,$~anu'e of 25 E. 30 ~ap. 6, !tMt~1; 
tbat if an!, iPurbcpo~, o~ ~ahcr of iWMb, o~ ~lmb~r, fCI2 tf}e ~mJJp' l~fc, ~!'II 
caure to be cut o~ feUcil t~e ~ree~ of tmp mom) g~Cll.mnu a!t!JIutJ I(J~ bnt~)w ©t~ 
)]Joura', be ftlf!U fo~ tlJi~,pap to, tbc pnrtp) treble .IDtlmng('~) 11JaU tLc·impJifondl 
fOJ one penr, fm!) lore bl~ QDfficl', ~nl:l tip tbc ~tfltutc of Magna charta capo 2I" 

'J1}a 1IDoob fbnH fie tahen fo~ tbc iltUlg --- Nee nos, nec ballivi 000:1'1, nee alii capi
emus hOKum alienum, ad cafira, vdl ao alia agenda nofl:r~, ~li£i pe~voILlntatern. ilEus, ctryus 
bofcus iH~ fuerit. ;z5;;i tbe ~tatute of ') E. 3· cap, 2. It!~ mU()Jt 1Frionp m ~DUrbrp" 
0"$, if tbepbll tafte bJidjout p~airment !nalli?) tmb Taylee vctl'ucn t~e ~m~~ 
b~po~~ ani) tfie Olt1HCr~ of ttJl? faib ~OO!)% f~ tahen, ttc ~tlltu!~ of 5 E. .3- cap. 2" 

fairf) , '~IJat ---, tbe Qtl(l~f[ ~ ~nttgz!, anb otber !@Htu~J; nnil uJmgp lUbltb q,fdI 
be taltfnfoJ tbe urc of tb~ lJtii1g~ ~(JU,rC----fln~ otbcr tbti1~.o: tbip ig afj 
mucb fl~ if it bob bren falb, ((!t~fr d)lHQp) o~ tgwg.tr of tbdmue nntutC. ~~Jtn 
Cl~ to tbt tafting ~cr!?, fl~ it i~ tiJunil ltp tbe :I1urp, ifonc tubo (i1 a if'm:bepo~~ 
tomc~to fluotbcr, anb faitb to Vim, ~ir, bere are goob <@ren tbM pou babe, 
ani) :JI 110 make nap of tbcm fo~ fbe lit~ng~, ufe, ~tlb be frtitb to fiimj come POi! 
onb p~€Iire tbcm, tmb be (!:mlf~ 110t, u~~ m~nb. bt'wg" (bangE-b, pl'JU fljaU not nolU 
fo~ tbi$ punifb l)im ber!? , ,ft~ fA :felO~l fo~ tbl$j fmr be .I.llH!Jfit aUo fo& to ta_fie,tb~m 
awnp, t'l~ tbe of;t n~utc ratt~, c& b~ t~, not to be pumft)ftl ~~ -a ffd!Jl1; it lP nl) 
fdonp if tbe ~ubjctt babe no P?cJubuc, fo~ be mop go wttb tbtm to t~e ffi1?ar" 
Iut p~crcutIp, tUtll if tbe ~utbcp!)~ bo not fomt", be mop 'tUtU feU tuem, fm f1.e: 
ougbt not to ffap fo~ bim, fl'-bJ~dt 0& two; t~e ~ubj!?l;t b&1tb no bonu, tdl !bnt 
be a tnttping.olliop, Wl1trarp to. tbe Jl;tatuu, ,mil t~i~ oppa;£1r~ to be [0 ijp 
bot{) tbe ~ta:tuU'~, tbc wo~b)lj of tbc i>tatUtl.'% being (tilhing) bpi tbt~ it i~ to 
be ~nbetffoOil, to (1C furb fa U!Iting, bp h1bicb tbe ~uJjj£a: tlugbt to Ut 
Co tl1tcbcll, a~ tbat be emmet Ilet'lt it, dear!!l ~e ougbt not to bnl"Ja; bffn tn~ 
bftteb' fOl fdoH1J, fOJ t~e rafting of tbt~ [[10(1), in mmmcr n~ toe fnme i~ founb 
ttdtbcr ip it :jFdonp knitbin dJe .:Statute of 5' E. ;. cap. 2. but t~ts mmmcc of 
taking, ap it ip> fount! [J!i tbt :Jw.-V"", b.1a~ a berp IJJcat offence in btu], Un!) f(l~ 
tf)e 1ubicQ be cmgbt to be !pc!.l plmHiJ~b, but !!ct Ht!t Of, fa feh'II,l, tbt~ Udting ~f Judgment given 
mOOtJ bctng no ~Fet'mp ttHt~m t!jt @Jultute at 5 E. i. upon h1fJlq, ~tatute be l}j by the Court 

inb,irtcb, tUtti fo ~P tbe ~tde of t~e ~~ok ~aur~, ~nhgmrnt tt1n~ giben fo~ tbe a~ainfl: the 
~~tro.ncr,,, tOilt tbl,t{ tflfimg of t~e ~nnbli.'r-, a;i tt l~ tete founb, is no fdonp Kl~gfor t~e 
llntl)tn tge ~tatute of 5' E. 3. cap. 2. nub fo tbc partp cubh:tcb, lU£!% up t~t pany endlCted. 
!aule anti j!ubgmrut of t~e ~I.mi:t, frefb~ anti bir~D£'trgtb: quod nota. 

Sir rVi!liam Tlapine Paintiff againft Forreyner and others; 

Def~p,dantso 

I~ an ~a:ion of ~rtrpaf~ tinb (lj;jl'rt.tltCnt, tbe :murp (ouuit Q fpedal illtdHtt) An MUon of 
.'. .~ upon tbc fpraall1)ntntt, tbc <!late nppearcb to be tiJi~, a m~ln bdng fdret! Trefpafs, &tc; 
of a ~awJ~, nn~ of a ~enemcnt in fit ijmple, anb poffrfftbaUIO (if a ~far~f(1~ 
}}fflrP m tIJI? ~!Ut of Dale, {lp u lDeeb of btu-gain nni) f€tlll;, bt: lOJotb gtbi\ 
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g;wnt, {]argain, feU, I1.fnfeoff, tUtti ~onfiim, unto anotger tut .w)~lWt, ~enc:1 
mtnt~, anll aU otber tbe 1!aJ1~I1, tUtti <&:enement~ W~icb be ~tttb tn tbe btUeof 
Da. t~e qucfthm U1fl$, tubet6'ei: up tbi~ tifcil of !J~emt, bm:gaht fmb r~le, tDe 
~rrm f(l~ pear~ bot~ paf$ o~ not. George Crok~ fQ~ t~e ~Laintiff, t~at tbl$ itafe 
fo& ptat~ barb l10t pflfp, but onlp t~e :H:ani)~ tn :lUbub ~e ~81tb an tffaU of ':Jrn~ 
f)eritanre, tbe Wl)~b$. of t~t beeb, tntU ~ot retblC~ tAo Rt£U~r!1! tbif£ (tEH ft~e fOt peat'$~ 
fo~ be batb t~euftp gtl1e. g~ant, bargam, feU, ~meoff ~ amiil c~nfirm, (!t. rQ!~t 
ttl~it~ In!(JJ~tl!9' are of fo~ce, ani) effect, .onip ~o pat~ fm ~~att of j'FrecboIb, ani) 

A;c~~~~e~~n j(rgDeriUmtt anti fo~ ;_ daufe~, mentton2i:un tDe beeo, tbtti Ieafe rOt pefY~$ bot!l 
provetbat not pof!Ef t{l£rt~p, 1. iDe wo~ilp enfeoff, gibr) ,uab g~ant - .. t~e ~mt(i~ 
the l~fe for :lFrecDoU), >£:mb aU .lOtber bt~,~anb,ft tUib 4!tu~nl£nt~, tee. Habr:ndmn.to i~t bar;$ 
yean~ did not gt'Uinre fmill bi~ ~tlr£l, anti tbt~ ,IDeeb, bp tbefe WO~R)P, tan ~p 110 mUntJmrut 
pars, pAr~ tbi, ~ermj w~icb is onip a ~battd. ~tcontllp'" tbete UJ ~n erPJcf.s' Q[a~ 

l' benant, in tb€ wnbepetntr, on t't1e part of rbe bargamot~ tbat be map ftifd'll 
7... in fre flmpic, of aU t~e faib 1!ani)~j containrb in tbe [aii) jDCtli) of uargain anti 
3· ffQJe. ~~irblp;l tf)eu i~ alfo tberein anotbet Q[.obcnant bp biro? tbat be bllb an 

~nau in fee fimple, m aU tbe ~aub~ ~.mten~£b to be !~'lJmbepetN, flub tbat 
be b£iJb n-oob plOllier ants ~utbo~ltp, to flargatn~ fmlJ feU tbt f~me, fo tDat it 
botD opp.!'~r tb~0l!.gb(rut tbe Wbo!z ~olfbeptm(itl t~at t~ere 1Ua~ no intentwn at 
£in, on t~£ ptu:t ot rbe bargano~, fo~ to paf~ tbl~ ~erm fOJ ptarp bp tbc bar;: 
gaiil ~ mig [(ale, no~ pet en tbe part of tbe bargainre, to babe tbtti fcafe fc~ peat}i 
parrett unw btm, but onlp, tDe one to par~, ant! tbe otber to gabe an QEfiate of 
fee~ffmpie,in aU tbe iIanb5libp tbj~ bargain ~ faIt to bim nmbepeb,mlb tbi#1 ue" 
ing fo, ,no biolent tonffrmtion ffJaU be mabe, upon fncb gtneral wOJlJ~; aKa if 
~bt~ lea~1t fo~ p~ar~ fljouIb par~, tp t[Jh~ iJ!eb !)~ fiargaill flnb fair, a (f~eat 
tntoubemente mtrd)t tbere!lp (lapp era unto t~e u9Jrganux,(tt.:}f a ~peatfient were 
tIZrer1t~b upn:m tbi~ leaft .. i~ tbe fame ~eare pfif~ bi? ,t;:~. [tr.rgahl anb faIl', tfJe 
bargtu~re !baH be t~en fubJeat u~to tIJl~ cb~u:gl?, £0 ~~ilp q;s fieut, tbere being na 
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dfiufe ttl t~e tlceb to free anb tufcfJarge bun. fr!J1m E:me; am~ bp t~i:;:? i)z~b, 
~e bMb g~~n~~b,Itiu:gainll?b, ant) fon), ~t+ but,pet []p itteil, tRO mpj~e bot~ ,ar;;, 
~ut t~at 1nbu~ ~c ~igbt !atufuHp J;ffar~ ~p Utttub~en,J!: " ~afu+ ~1If@ iJp tlJi~ 
bteb, be tmtb bargfllm, all1l feU aU bl~ 1ffln1l~- 'J)! tt2:,t~ g2r::::,ra! 1u~l;D;r, a;'!;;J 
Itafe ro~ pl?ar~ botb not par~, anb t., t~ t~e ~afiein 37 H. 8. Bro)ks cafes t'D. 6 7 ;l~, 
j 0 I Brook~title Done pl~. 4J: Didtur pro lege~ tf a ma11 tire :::<l1,:ia ~err<1,~) & T ~['r:~ 
menta fua, mOJo bp tblc9', Ieafe~ fonJeat~ bo itOq,lf;~~, taJ 1:}tt ::;:.:c ve;'O:l5 ;:err::s 
& Tenementa, ffgaH be ent~nbdJ fuebo!b at tbe ~eaff, fiB!) wtt~ t~i,s' {\i~;rr2?f~-
7 E. 6 Br, cafes fo~ 96 PIa. 43 8. Br. tit. grant pla.,-.- I5'). ]f a man Dart) f;2cmt, 
omnia te~'ras .&Tenernenta (ua m Dale:, bp tb!~? tl Itfnfe f(Y& pea~p' b~tb not pnf.S', 
BjIt~1fthHre it bab bam, if ~t bab g~antfl) omnes firmas fLIas, hi! tijefe iVJ)Jl)d a 
ieafe, fiCI& pl?ar~ botb par$'. ;z5~t i~ map be pJbjrtts~, tbat t(iiJ£ ~eare fO~if P.l?~t~ 
fV~u~i:! p~r~, bp otbci: lnoJb~, :m tbe ccubcpanclZ, \.. S) fmb l:1~ [ atar:: fita' 1!m:1JSf 
£Uti) azr~nemltntsJ, ani) tbere lUcre no ot';)H i[fmitl~ Iii t~e [die llf]r tOl 
ftrppI/J tbefe lJ1J~Jb.;t in tbe ~&~nt, but onlp tbi~ Jrt!.lf fC'J Vtarg~ (m~~ tbercfo~e 
tbe ftunc q)ouU:a par$:~o tR11~ tt m~p 1tBdl be amfwereiJ, tbat tbilf t~ no (l!]jettt~ 
lOll tit £'dB, fo~ tbat tf,l!~ f{)DJU Ite munb:eb, (aU li)tbl?~p,) (te. t~j&t tbi;t i2;1 a~ 
mlu:b ~$ to fa.p, aU otI1er~? of tbe f~me uature, gnahtp nub toni'lition a~ t~e. 
otter ~(jnbti, fiefoJe menuQucb Wtre, anti not otbcrmifc, anti tbcrcfo~c t~£[c 
genteri'd itH)~b~, an~ on otbtt 1!anb~,. (!c. £!Juli not bE: iutrnbcb 0& cuIata" 
rb, .bp ~np C!),nftrUl;U~n, fo~ to paf!G tbt~ Ieofrz fo& pl?ar~, aub to ttli~ purpofe)t 
111a~ fdijUit]fil?itJ, 18 Ebz. 2. betW~en tb~ no~b North, anb t~e ;')5itlJop ~f Ely. ~b¢'lt 
lnbere t~c P&Jt(nft~ffoJ of tbe ~dlJop? ~atn, mab£ ~ ieafe to ~im, of ~i~ ~an!lt 
boufcJ o.r t~f; ~t!U t~enof, fmi) (If (eft.am pm:umhu~ do!(p', fHlb bemefiif~, 

A violent con· bp parHmla~ mune, (altO of aU !)t~tr tHS l1!ani:i~ an~ ba:mcfm:s,) upon t{JtP', 
frrut1ion !hall it tua~ qud'honeb) UJbetfler an anuent ~arh) anb t!3pl~oH) f!.:mt1., tbrrc mOWiJ] 
not be ma,:e of pafl1, nntl [np tbe ru!c of t~e ~ourt, lU'H~er of r~cm bib pE;f~, up t~l)fe -late!: 
~~~~;li::~:~~' genecAltuoJb£', fo~ t~at iU~lt~cr t~e l\P~rh, ·U.o~ pet tOe (opj~(l!b, t~,mHi' t2 !;t$ 
tion of Vl.w. ttnbttl fo~ to b~ bfml'fnf!~~ Mlll tI1M m fUtb (:afe~ a mont rpflH l1(llt. ftt tonilrUriJJ 

b 
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bp an!l biolent tonllruction, but atco~llinlJ to tbe intention of }LalU' anti t!Jtrt~ 
fOJe it id . fail) in Plow dens C~mmenta~ies fo. ~ e6. in f-!ill anti Granges ~fe, t!Jat eX: 
prxcedentlbus, anb confequentlbus, optima fiat mt~rpretatlO, t!nb tb~t benigne faciend::e 
llmr interpretationes, anb tlfe fame to lte ac~o~btnJJ to tbe tntetttton of tbe partied 
11. E. I Fitz.tit.Grants- pIa. 87. it man lebte~ a fine of a ~al1o~, to ltlbitb a~ 
~bbo1.t1fon i~ appenbant, cum pertinentiis, tbe ~llbowfon bert botb paf$ but 
tbere abjubgeb, tbat if tIle 2Ilbbotllfon 1tlere not fpedanp nameb, nOt pet cum 
pertinentiis, tbe ~bbo\tlfon tbrte l.t1oulbno~ par;, anb Co be~e in tbt$ cafe upon 
tbe blbole matter, tbe 9!eafe fo~ ~ear~ bIb not paf~ bp. tb!$ lDet-b Of bargain 
anb fale, anb tJ)eref(J~e be p~apeb Jubgment fo~ tbe }J)Iatntttf. Note, tbat tbi£) 
tafe, Witbon! .anp furtDer argument, 1t1a~ ndeb bp tbe wbole ([ourt againll 
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tbe ~laintiff, (not upon tbt point in Ua\tl) 1llbetber tbe leafe fOt ptar~, bo 
bere bp,tbi~ 'beeb of bargain anb fale paf~, o~ not, but fo~ matter of pIta bing, JUdgment for 
fo~ ,tbat tbe «lrrerpnr~ tua~ not laib to bc hnmebiateIp upon bim, tbe fpedal the Defendant 
blrbilt, tecitinJj quod fuit poifcff1.onatus prout lex pofiular,anb fo~ tbi~taufe,fo~ befalllt ~od ~uerellS 
in pleabil1g, tbe 9lubgment of tbe. 4!ourt llla~. againft tbe ~Iaintiff, anti tbe ~~~l capla:c per 

SUIc cntrcb Qyod querensni,l capiat per Billam. ~ut Nota, tbat 8~ to t~c matter d;fa~T;in;fe~~: 
in j!a~ being tubetber tbt~ Ieafe fo~ pear~ tUb .. paf~ o~. not, bp tbt~ beeb of ing, but per ' 

, bargatn anb lale; anb bp tbe gCl1eral1t1o~b~ tf)eretn contatneb, anb fo founb bp Curiam the 
tbe fpedal. Croke, Williams, Yelverton anb Fenner Jufiices, btdareb tbeir opinion~ leafe ~or yean 
t~at a~ to tbhf, t!JetJ belb it a firong cafe fo~ tbe ~Iail1tiff', tDat by tbe gene: he~c dId not 

tal 1Uo~b~ in t{lis beell of bargain anb fall', tbe leafe fo~ pear~ bere bill not ;~;. 293. 
paf~; quod aota. 

Haws Plaintiff, againfi Loader Defendant. 

1.$ an ~ttion of lOebt UpOll a ~0!lb allainfi tbe jDefenbtn~t a~ an 'JIbmil1i# Deflt u 
lltato~ unto ~. 3J. blbo entreb tnto tf1t ~nb to ,tbe l&hunttff', anb fo~ not Bond c: a 

papment of tbe monp I1p tbe inteftate ill bi~ Uf~ time, nOt pct bp tbe jDefen~ " . 
ilant bUt ~bminilltato~ fince f)is beatb, tbe $ttlon l.Ua~ lt~oullbt, tbe jJefen~ s Co. 28. b 
b,ant pleabd'l aaio non fo~ tbat be bab no mo~e remaining in {Jilt banb~, but 2 Cr , 8, 35~ 
onlp to fatigfie a ~tattlte in \nbicb be \tta~ botlnb i & ultra ceo ad riens en les ~O2., I 82, 626~ 
maines; tbe ~laintiff repliee anb fbeltl~, tbat tbi~ ~tatute tua~ onlp fo~ pe~~ I ~ 80. 

fO~lUance of certain (tobellant~ ~bi~b \n,ere aU perf02tlleb, ~nb no lt~eatb of 73of:'::~: 
ttnp, fo tbat be batl) affet~ fuffictcnt 1n bl~ batib~'to pap tbt", .Debt, anb it 4CO,S6,b.60.a. 

I balb been bere Ailjubgcb, tbilf to be 1113 goob plea ; tbe ~ourt deat of opinion, 3 Cl'. 362, 
t{)at tbe plea in tl)i~ cafe i~ not goob, being in an 2ilttion of JDebt 8gainft an 36 3. 

$bminil'trato~, Wbo pieab,a in ~ar, tbat be onip batb ruffid~nt to fati~fie a J~l. 29, IJ 3· 
~tatltte, & ultra ceo ad riens enter maines, qL ~tatute tua~ bp bhn kept on foot, to t~e ~%e,n:.;r 
befraub "rellito~~,anb t{)etefo~e 9lubgment 1tla~ giben bp tbe €ourt fo~ tbe per Cu;~~. 
~laintiff. . 

Syliard Plaintiff againft--
• 

I~ . a Jlicplebin, fo~ tbe talii~g of a <t!olt, anb. ~ ~o\tl, tbe .Defenbont in tOe Syliards ~a[e, 
ttgbt of fmotber, tlnil a~ bl~ ferbant, o~ ~alltf, abotu~ tJ)e taking oft{)elU, Sec. 

nomine heriotorum, tl)e\tl~ tbat :l\.IJ. being 1!o~b of fncb a mF)ano~, anll tbe fa. 
tIler of tbe ~Int~tiff' being a free «lrenant of tbe faib SWano~, ~nb bolbing febr~ 
ral par£d~"Of bt~ 1fanb~ of tbe l!o~b bp feaItp, anb Il)ertot, ani), Iaie~ tbe 
cullom of tOt ~'al1o~ to be, tDat upon tbe lleatb of eberp free ~eunnt, tbe j!0~t1 
of tbe W}ttno~ fO t tbetime bctng batb ufeb to babe a ,eriot fo~ tacb parcel tbu~ 
btlb, tlJat tlJe fatber of tbe t~laintiff belb feberal I parcell", of !lanb of tbe 
1!o~ of tbe faii:l af)ano~, bp fealtp anb ~eriot, anb be bping, bp bi~ bcatb, a 
fr)crio~ h.hl~ tme to tbe 1!.o~b ~ tempore.quo be bib i~ tbe tigbt of tDe 1!o~b tnfte 
tf)e (alb QColt fUti) ~o1U, nomme heriotorum fo~ tbe falb parteI~of~anl'.l fobelb ltp 
!Jim, anb fo fl,'!~ .tbt~ coure ~e ab.\tl~ tlnb juntfie~ tbe taking. 
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- ~o tbi~ abo1tl~p tbe i9Iaintiff jl)etllurrl, ~nb f01 caur~ take~ biber~ e~ceptioJ1~. 

Exceptions to to tbe 4lbOW~p, afJ fidt, beeaufe be faitb, tbat be bib tafte tbem, nomine qerioto
a~~vo~ry f~r rum, £lnb bart) not meltt in particular, 1t1bercfo~e be tnke~ tbem. Secondly, be. 
~~r'~~rio~~~e fait{), t{Jat pared of tbe 1!.anb l11a~ belb bp fealtp rutb bertor, il1.1b rca of a,not{)et 

I. pared belb in like manner, tbi11 general abowtp bere ~f tbe rqluug of tbllllllolt 
2. anb ~o1tJ, nomine herintorum, iJf not goob, f'lU~ tnrum.elenc, l1emg fo~ ~eberaI fer" 

Nota Ie differ- bicC~, a~ tberefo~e be ougbt to babe rl)clUeb In parttcuI~r tubat be b.tb tafte fo~ 
cnce between tbe one, anb wbat fo~ tbe otber; but 1tJbere tbe ~enure I~. bp an enUrc fClrbice, 
entire an~fe fbere ~e lnap wen aboltJ fo~ tbe l11bole, anb fa ilf tbe ~o~It of 44 E. 3: fo. 13. 
veral felVlces. p~a. 24. :Jjn a llieplcbiit, tbe IDefenbant b~tb abc1ll fOt ~ertot, of one J~hn, Wbo 

bleb bi~ ~el1ant of an ~cre of 1!anb bertotabIe. 2f!lfo, tbe .IDedaratlon bere 
ilf feberaI, fo~tfj~ taking of tb~ €oIt, anb of tbe ([oto, .anb tf1erefo~e tbe 2fln~ 
fWer unto tbi~, ougbtalfo to be feberaL a Third, r~ceptton 1tJap taften to tbe 

3· ~botoIP, fo~ tIJat tbe cunom bere is not tuell, anb fufficiendp p~eabeb, tbe fame 
being pleabeb in tbiP manner, tbat tbe ~O~b after tbe beatb of eberp one ofbhi 
~cnont~, ilf fo~ to babe a 'eriot, (tbe ~o~b fo~ tbe time being) Firfr, it i~ fnib: 
tfJa,t if anp tqrenant bie~, tbe ~o~b ( pro tempore) ufetf) to babe, after tbe beatb of 
rberp one of biP frre ~fnantfj a JPeriot, tbi~ contrarp itt it feIf" anb fo not 

4· !Tooi). ~ Fourth <e~ception; toalf taken to tl)e ~bolWp, fo~ tbat tberdll it ip fet 
to~tb, tbat if anp ~enallt bie fcifeb, tlJe no~b is to babe a ,eriot, anb botb 
not fi}c1tJ, of 1tlbat ellore be fJ)onlb bie feifeb: fo~ in one cafe, a l?eriot cullom 
map be bur, anil itt anotber cafl?, it map be a r~criot ferbite. Henry Yelverto~ 
argueb ~o tP~ cOl)trqrp fo€ tbl? .IDcfcnbant, tbe 2Jl~OWOt1t, anb tbat tbe ?Il~oltJ~p) 
anb tbe Jufttficatton tberrbp, t$ todh -fltlb fUfficlcntlp plraileb; be botg Juftifie 
bere unber anotbe~, (~.) ~tI1ber. tbe !l!o~b of tbe Wlano~, -Anb {{Jew!! boltt tbat tbe 
fatber of tbe i&Iatnttff bteb, btlf ftte ~enont, it ub tfrat bp bIlf beatb a ti}eriot, 
1t1aJ1 bue unto fbe 1!O~b. ~lf to tbe e~ceptionlf tahen, Fir'l, brmufe be botb 
ff)eW fpeciallp, aub in particulor~ ltlberefo~e be took tbem, o~ tbh1 be ureb.tt 
not fo to bo, fo~ tbe ilrtW faitb, be talte_ tbem fo~ ,triot, anb tbi~ ilf a burp 
p~erentIp, anb t'in intereft ~('tlct: ;anb bere be J!)elUlf fo€ cuure, tbat be tooh tbcl11 
nomine heriotorum, anb tbIlf tlflttcU, nnb Br. tit. Heriot pla. 6. aub Fir; tit. Avowry 
pla. 177. ilf a far ffronger cafl', tbon tbe tafcben itH]l1cftion, tbcre tbe cafe tualf 
in ~rerpaflf, fo~ rafting a1tlap bi~ ~c~lllf:. tbe .IDefcnballt, raitb, tbat one J. belb 
of {unt, ilnb tbat be 1Ua~ to babe a 'ertot after tbi? btatO of ebl'rp one of fliP-rare:: 
nant$, nnb fo~ caufe t1Jl'toeb tbat J. bpcb anb bob a ~tef tobirb lttap bts bell 
,~ean,. tubich ~ref Walf cfloig!1cb, £Iub t.bat after tbe ilanb bcfrrnbeb to one J. 
l.1lbo bub aub Dab a Iljotfc, 1t1btcb hlalf bIS bell ~call ; anb wap etloigneb £Iub 
fa~ tJltlt be founb tbi? ~eaff~ l11itbin tfJc 1!a~lb tOcre, l)e bib take tf)em foi rue 
!l}ertot~ fo ctlolgl1eb, ilub t{Jllf toOlf tberc ilb1ubgeb to be a goab anltucr, anb a 
goob jutlifi·catiou, fo€ to fap be took torm fo~ ~eri~t$', anb fo in tbi$' cafe, it i~ 
fufficictlt to Cap gCJttraU!J, rbM of ebetp ~enant bplllg, dominus manerii i.$ to babe 
~ IYcriot, fo tbat tbe $bOb)~p bere i;l gool) . ~J~b (erta.in cllougb, ani) fa p;aih 
Jungment fo~ rbe ,IDcfenbont tbe ~boh1nnt. WIlliams Jufhcr, tbe ~bo1tpp i~ goob 
aub jubgment ougbr to be gibcn fo~ tbe .IDcfcllbont, acco~tJiJtrr to tbe flule iJj 
2, H.6. fO.j. tl)at if' anp t~irtg be fOllnb fo~ tbc abobJallt, he i~ tben to babe n rr~ 
turu, flnb fo ltp tgc JJiuIc of tl)e ~ourt, tftc IDrfenbnnt ilf to babe a return of 
tf)efl? C[attd IIp bim toftellfo~ ~('riot~: nub bp \;\/illiams,Jufiice, anti Fenner Jultices 
fbe ~b(l1tl~p, anil tlJc jufiificntiam i~ goob, nnb wrll pfenbdJ, anb t(}or tbe IDe: 

JllJglY,m fmbant (\1 to b,)'tlc fl return of tbe ~nttel, aub fo tbr ante of tIJe qrOlt~t wap 
gi'ven lor the quod intfcrul' jlldicillm pro Defendente pro retorno habendo. '.' 

. Dtfeooant,. • 

Barton 
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Barton Plaintiff agJinO: Sadoek.. Defendant; entred Parch. 
1 Jde. B~ R. Rot. 416. 

I~ an ~t'tiOll of accompt b~oulJbt bp ~be llDlaintiff b~ing tt ~ertb~nt, againil An acti!Jn of 
. tbc roefcnbant bi~ fact0t, fo~ tertaln SJtlUd-t wbitb be bab bchberrb Unto accomptagainft 

Dun fo~ to mcrcbanbtfe fo~ bim beponb ..l'ea, fot_ bb1 bell p~ofit; ~be J)cfcnbant ~ fatter. 
bp llJapoof ~Ica faitb, allb abert$ tb~t be bab folbtbe 9ldlleI~ to MuUdhake, tbe e v. 202. 

Jliing of Barbary fo~ tbe beft p~ofit be foulb, ani) tbat be 1Ua~ to ~abe rrturneil 
tbe monp, (b~inlJ 45 I. ~lJe l11i)~'b be batb ~ot a~ pet bone~ ~o tbt$ tbe 3P1~irt~ 
tiff ilcmurrdl in 1!ilUl. ~ge pamt onlp f)clnllltJbetger tbl~ ~Iea, anb tDe JUf:: • 
ttfimrion tberellp, &e j11 tbe jUbgment of 1!.a1U goob, 0t not. ~t WaP urgdl fo~ 
ttie i)cfcnbullt, tbat t~e 19Ica, anb jullifit~tion 1lla$ gOOb, anb fo, tbe @Iaiu:: 
tiff bon no taufc to bcmur, nnb til p~obe tbl$, tbcr~ ~ook~ were c!teb 9 E. 4-
fo. 4. ~f tl man baH goobP to anotbrr, to keep a~ Ul$ ohln g~ob.s, ant! tbep arc ~ ~d 4.. fl), 40 • 

fiolcn from bim, be 1lJnH be c;rtufc.n 2 R. ~. fo.q.I4' pIa.26.m t~fc of a factol2.e~.e/f:~ ~~~ 
'anil 2 R. 2. Firz. -tit, accompt.,Pb. 45· In occompt of n~onpcs recelb~b, to S1if)cr:: 14. pIa.. 2.6. 

tbantlife 1t1itbaL lllbcre It l~ falb bp Belknap, tbat If a man rteethe goob$ of 2. R.2. Fitz.tir: 
flllotbel', to p~ofit , nnil mtlcrcbul1tJife It!itbul af.j fo~ bim, tbe owner of tue gOJb~ accempt. pIa.. 
iu tbi$ cafe ffJun fianb to fbe gooll, mlt} to tbe iof$ of all, a~ it bapptn~, anb 4r· 
filU$ out, flub To it WOp llrg£b beu, tbat f(1j tbc ®afier i~ to babe tbe Ptofit~ 
fo be oug~t hltctuifc to brar tbe 10f$ al1b,p~cjbtbic~, if anp bo bappcit; fjrre ltp 
tip pIca be fb.cltlttb, t~at b~tb. foUl tbc ]e1tld~, anb tDi$ ts fUfficient, anll 
be barb airo berc nberrcll fpcrtaHp, rbat be batb loIn tbem, fo~ tbe beft PJofit 
of l)i$ m:f)ollcr, anb mo~e be cannot fop, flnb fo condubeb tbe 191£a to be goob. 
Henry Yelverton fo~ tbe ~Iaintiff,tbat tbe }j)Ie a of tbe roefenbant i~ not goob, anb 
fo tbc ~!tlil~tiff b~tl goob enure to bemur in ~a1t1; tbe JDefenban.t {Jere IIp bJap 
of 19Iea, faub, tbat be bab Colb tbe :ldl.1el~ to Mullefhacke tbc Jung of Barbary 
up wap of ~bbenturc, anb t~at be fJab bone tbi~ fo~ tfJe ure of tge 10Iaintiff' 
bts ~aficr, pcrai)\Jelttutc tht~ map he fo, anti perabbcnture not, fo tbat tbi~ 
f)t$lSlea un'!) '?ilHcgation i~ altogrtf)cr uncertain anf1t1er, anti fo not gooh: fo~ be 
ouqbt 11p bi~ pletl to ~a\1e mnbc n certain anfWer, antJ to babe certainlp ilJe1t1et-, 
{Jom be bull pctf£;~m(b lte truff anll ~IlutfJo~itp in {Jim, bp bip ~aller rrpofetl" 
tge 1tJbicg'f)c bat!) not bere boJl(', fo~ be ounbt to babe itJebJeb, anb abtrreh in 
bi~ telco, tuot f]£ ~ftb acrotlnfti) ltlitb "i~ Wjafier, fOt tbeincreafc of tbe monp; 
being 4; I. anb trlat at fud) a bap be bab reccibetJ tbe men!" anil fa to tbtp pur~ 
pore i~ tbe ~ooti of 2. 2. H. 6. b 5' 5. ann tbe ~lra bere i~ infufflcicnt, anb tIJe 
. JDemurrtr gOOil, fmC! p~ftP~~ jubgmcnt fo~ tbe }plaintiff. \yilliams J uftice deadp; 2.1 E. 6. fo.$ $: 

tbi~ Wic a of tbe j)cf(:ntJal1r l~ not goob, .fo~ tbe tnal of tbl~, fec tbe ~ook of I. 

41 E. 3· fo. ~'4·pla. 2 If a man i:lntb i:lchber gOOb$ to tlnotber to keep fOt bim . 
in bi~' ban.bp', bl? ougbt fc~ tbefe lJoob~ to renber an accompt. Barbary map 4 1 E. 3· f~. 3. 
Ijere be Iflib to Ele in Kent, on1:1 fo tbe fame m~!I Well be trieb, it appear~ 4· pIa. B. 

ltV tbe ~ooIt of 3 E, 3· fOe ;. pla. I 3· ~c lulltcb recd\te~ monp, fo~ to rentler 
an 2ilccompt, i~ t~ actount fo~ ti;.z p~ofit 1nbit~ b~ migbt babe mobe oftlJe fame. !e!' i~ ~:ci;n 
Yelverton Ju{l:ice, If t~£. ~tfeni:lant wen appotntetJ t~ fell tbefe :J[eh.leJ$ in and fe, ~~. 
B:ubary, be ought tbcn m bl~ pica 00 bllbe tbe fame certamtp aberrcb,; to 1t1bom old pIa. J 3, 
IJe {Jab fo folb tbc~n, anb in wf)atplace be b~eIt, all tbe W}ercbtlnt~ ag~re, 2. 

tile CDmmon p~uttlce altlongff tbc,m to be, tbat In rutb a cafe tbe fatto~ ougbt 
ritfJcr to re~urn tbe !loob$ agat!', o~ eire monp fo~ tbem; to bi~ Wlallct. 
'Williams Jufi-Ice, .t~c cnfc, befote tttrb In 3 E. 1: muere a SJV7ercbant gi'tll'% a 
«rueral autbo~ltP to bl~ fatto~ to WJercbtlltillfe f07 bim, anb to truff, tte 
1uhic~ i~ tOe ufual manner of ~rai.'lc amongft tij,cm fOt to trull, fo~ a time 
ccrtftlll 28 H. g Dyer fOe ?-3. pla. 193· 9rn au ~ttlon of ACCOmpt tile ~lain:: 
tiff count~, tbat tbe jD_cfenbant rcceibril r<!!i~n of tbe ~Iaintiff fa) to f~~2~" gla~;er . 
rcnber an accompt, tue Defrnb,ont. fo~ ~Ieu .ft11tO., tbat fJe falb tue rm-inn -v 9) . 

to onc :]. /). mIn tooli an ®I1ltgntton f01 tDt~ monp, in tt~ n;lIne of tIle 
};:~lJ imi?Z 
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but It l~ it goab pita [Jcfo~c tbc CZflui)ttOt~ bp tuap of bl[cbFlrge. 'X elverton Jufil£e, 
it i~ fet fo~tb in tbe plea ben', tbat be falb tbe 9idllcl~ to tbe lung of Barba:y, 
tnbat rcmebP ffJaU be babe agninff tOe !ting of Barbary, fo~ tbe mOllp fo~ ltl{Jltb 
tucp mere roltl~ tip tbc ~oolt of 41 E. 3' to. ). tge $)efenba.nt .(Jere ougbtto fUlc~r 
bi~ IDlea, h1bid) be barb llot bOlle, [0 tbJf tbe pIca, a~ tt t$ bep~ pIeabeb, III 
110t go~tJ. 'vVilliams Juf}ice, t~i,\l h1 no gOOD a(r~mpt mane bp tbe li:'cfcnbant, 
fo~ tgele :Jrwtltl to bim beltbercn bp t~c iD1otntttf-! to fap a~ . be botb bere bp 
fJi.5 piea, .tbat bc folb tbcm to MullefChalk, .itiuiJ of Barbary, tbl~ plea barb not 
amount to anp accompt at all. Flemming chief Juftice, tbe ~cfcnbant~ plea bere 
i~ fau!tp, l10tb fo~ tbe n!Mttr, aub nlfo fo~ tbe man~er of It; tbe jDcmurrerbere 
i;1 barb to tile m,lW,t, anb to ttc mmm( r of tbc It'Ico , be ougbt to frIl btte 
fi.l~ tbc brfi Ptofit of tbe J)!.aintiff bi~ ~anfr, anb b~ tbe intentimcnt of 1!a1tJ, 
be ouggt bere to rfuber a fuIl anll pJeuarp acrompt, nnb be ougbt in perfo~:> 
monee of tbc truff in bim bert repofeil . bp ttc lDlainttff, l'itber to return tbe 
commollitp again to bia ~after, l1.lbtrb tui1~ bdibcreil to bim to ~ertbantrife 
witbai, fOt tbe beft p~!lfit of bi$ fJl:f)aller, o~ eire to b~il1g tbe mcnp tuitb bim, 
fo~ tobid) tbcp wl'rc [alb, ani) tobeIibcr. tbe fame to bi.5 W/nfttr. :In cafc$ of 
~utboJirirp gibctl to onf, (oP in tbi~' cafe ~rre) to frU flnp tbing. op a falto~, 
in tbe bue ercClttion of tbip :?tiutfjOtitp, be ougbt p~cCcntIp upon tbc fate tbere~ 
of to {Jabe anb rcccibc quid pro quo, otbcr1uife be notb not tuen pcrfoml tbe 
$utbo~itp, tbuP' !~ 9im gillcu, ntuber ounbrbc upon tbe (all' tbercof, to g:bc !Jim 
anp furtber thue, o~ i.H1P of papmmt, fiut tl~ ~e bcIiberp tbe onc, fo iie' ougbt 
tben p~efentlp, at tbe (orne time, to rrreibe tbe monp fo~ UtcCnme fo~ 11l1;icfJ it 
1tla~ folb. facto~~ ougUr f06 to rrnbn: trul?, jnn, ani) perfett acrompt; in bif" 
t~arge of tbe trull in tbrlll rrzpo£cb: bere ~t: faiff) ftp bip ~Jri1, tbat l)t' folll tbe 
31e1llel~ (\tlitf) bJbicf) be wa~ intrufirll toSWcrcbnnbife l1litbaI) to tbe Jiing of 
:Barbary, ani) tbatf)e bab a ;15ilI of bim, to~ papmrnt of toe monp; tbi~ i; no 
noob plea, fo~ tbe matter of it, fo~ t{}at bi~ ~allercnn bo uotbing at nIl lUitfJ 
tbitl ;.I5ilf, fo~ tf)e reeoberp of bt~ monp, but tbot tbi~ ip a meet fraull nnb 
beeeit, anta fOt 1vbief) tf)e jDefenbant i~ to be p!mifl}ctr, anb be nugor to iltlfwet 
fo~ tbiP; tbat Wbieb be batf) bert in bi~ plea, tbe fmnt map Ite true, flni) it map 
a{wdI fte falfe: be ougbt to babe felb bere tbefe ~rtnd~ ,tlJup to bim llch~ 
bereb, fo~ t(Je Itellbentfit of bip fJl:f)aller, t~e bJbirb be barb not fo bone bp tbip 
bi~fole (o~ appears bp bip !DIce) in flub 0 place, to fud) a perron, flnb in 
Curb a manner. mbat if be bab faib in flip plea, nnll jullifieatioit, tbat tbr 
lIting of Barbary bal:l token t!Jere 9jctndp up, at Cncb a p~ice, anti {Jab Plomtfcll 
papment of tbe monp, anb batf) llot bone it, tbh~ bab been aU ont, t1,\l if be [aib, 
tuat be bab been robbeb I)f tbetn, t{liP is 110 colour fo~ bim tbu~ to jUfiifit'! if 

. a man cemmanba bi~ ~aiIp to fell fo~ bim, fo monp fat <!Drrn, nnb if c:fter:: 
Mo. 462. cont. bJarll~ be calling of Dim to an aceompt fo~ tbt famt', hlbo anfwrrp, tbat ~e {Jab 

folbtbem, anll being tremanbcb to 1ufJom tbcp wert [oIb, fo~ blbat, MIll Wbcre 
tbe monp tna$, if be botb make tbi~ auftncr,tbat Ill' bab folbr{Jrm to 9]. ~. 
anti tbtlt be f)atbbi~ ~m fo~papment of tbe 1110np, tbi~i~ no gocb anfWer, foz 
tbat tbe'partpi~ neber tbe better fo~it, anb be baO no furb marrant, to bini 
giben, ~o fell tb~ <@r~n, anti to take a ~iIl fOJ purmcllt of tue m!lltp, fllitbi.t1 
~utf)o~ttP to bun glllen, wop'to frIl tf]cm f02 rrabp monp, nub to bljl1g tbt 
mcnp, fo~ Wbicb tbrp were folb, 1tlitb bim. ~iro cberl1 f:~cto~ baH} llor fueb 
a potner giben to bim, t~ truff, fO t tbe con~mobiti('~ bp bim [OUl, bilt- fOI;1(' fraa::; 
o~ map babe fueba Cpennl potncrglbrnblm,tfJu~ to [elf, ~ uponabap git'cufot papmcnt, a~ be f{)aU AlPer, anb fcc ctlll.fr, but fueb a fatto~ a$ barn oulp a 
bare ~lltbo~ltp fo~ to fell, f:ntb not bp rbz$, il power, o~ ~utl)o~itp gihrn f)im; 
upon .fole mnlle, to gibe bop, fo~ tOe papmcnt of tbe m.onp, tut be ouUlJt to tafte 
~ recelbe tbe monp p~cf£ntlp upon tbe fale mabe. ~o tf a man bo autbo~ifc biS 
~ail!! to fell anp tbing fo~ bim, if upon bh1 being caUeb to aceompf faith te 
botb folb t!le fame to f~lCb a one, anb namr~ bim, but raitb furtf)£r,thut be {lat{1 
gibrn Dim tcn"!1ear~ tlme of papment of tbe mOll!" tbi~ i.~ no !.loeb tlnfwcr, 

l1C~ 
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!tOt aup1nap# jullifiablc, n11b tbi~ \11oulb.fle a berp batqerou~ QCafe., anll if tuap 
f{JDulb be giben b!111~ fOt tbe ~Uo~l1ltCe offllCb a plea, tbi~ 1l.loulb be a bcrp ill 
p~enb('nt, anb up rncb a ltla,p (tf t~t~ ffJ~uJb be nUotuci),) aU Wlercbollrs hlbicb 
ilo repoft ftub truff Qllb confibencc tn tbetr :fntto~~, map~afilp fie brceibci), anb 
berp mmb Ptcjllbiceb tb~rebp. Croke Juftice., tbi~ i~ a ~~p lntigbtp rare, mdl 
of {Cleat tOllfequence; tbt~ tltlIea bere o~ (be jpcfcnbunt t~ bab, nnb nltog('tber 
infufficicnt, be bab tbefe belibereb to bun fo~ to feU, & a~ r1ti~nabilem computum 
inde reddendum, 1tJbcnfoeber be fflouIn fie tberellnto rcqmrt), nnb tbt~ t~ Lex 
mercatoria, a11b 110 .f,urbibot to be bet1lleen tbem; nub tbe lUcfcnbnl1t bere bab 
tberc goob~ to bim belibereb ad faciendum proficuum, meliori in~o guo porerir, atti) 
if covin apparent, be ufcb lip bim, a~ in.tbi~ cafe {jere,. it l~, t~~ i~ not ration3- , 
bilis computus, ttO~ can fo be, fo tgnt tbt~ }Dlea bere.tfi deaylpbab, anti [0 tDe Jud?ment per 
4!ourt .ilU agtccb againfi tbe .jDffrn~an.t, tbc ~ntto~, tbat tbt~ plen waB ebcrp c~r~a~:or the 
.Wap£f mtuffictcnt, rmb tbnt tijcli"ll1tnWf Dab Jull caufe of jDcllurrer., allb fo P amtl . 
tbe "uk of tlJt QI;ourt ltla~ nullo contradicente, quud judicium intretur pro ~erenrc. 

Nota, tbat upon tbc return of n -tromtlliffion, til tertifie tbe (routt or rome AWdtdire8ed 
Ptorecbin!J~, tbe caaf-e oppetlrci.l to ue tbt~+ r(!be lIDtit 1t1a~ bitrctcb Unto eigDt unto 8. :u~d 7. 
Nominatim, ani) [('ben of t~cm OHIp bo (errifie, a11b 1t1betbrr rbi~ were goot! only certifie. 
o~ not, bJn~ tbe qncfiion. Henry Yelverton r~crptcb againfr tI)t;J rdurn, tbat Po. I 29. 

r'bc fame ht~ l10r gooil, fo~ tb~ rerit t~ing ~cre ts~rClteb unto ~igb~ fpctiaUp, ~~r~~ r .•. 
anti up name, aU rbr (,lg~t ougbt fOt to Joptt 1tl tbctr ~nn.net, nt tbt~ returit, 54 
,anb tbi~ Uhl~ tbe rrafoll, WUidl mobcb t~c <[ourt to f)obe tbe faitll~ W~it bi;: 
t£ttcb unto .f,ir Henry Lynley, a~ ttccigbtb man, bcmufetbat tOcp intcttbeb all 
tOe 8. fbuu1b malt~ tbc return, nnb tbe return bcrc mAil!? bp fcljl~l1, ip not grot!; 
t~i~ ia to i1£ tnh1:n n~ a 19~itlciple of fperIJ, tOot berc i~ em enumeration of 
pcrfon~ certain, £I_ttl t'ije fame fo bone non excluGve to Ctthlbc anF, but pofitive to 
ImlitlJc aU, nub t!Jftr tbx~ !Veult. Itt fo, appear~ bp tbc ~ook of 2 Affifar. fo. 3. 
ria. 5. anti 2 E'3 Old imprdEonfo. j). pla. 1.. anti Brook tit. Attaint. pla'47. An Attaint 2. Affifal". fo. 3; 
b~ougbtup(jn al.t)crbict, l1lbicgpuffcb berote SJrubg~~(jf Oyer anb Terminer; tbe pJa·t .and 2E. 
~t mmtion~ .tbr.t tbe !ll>erbilt paffcb [lcfotc four 9!uffiu~, {\ub tbe JRr;: ~ 0/ Impr~~_ 
tO~i) p~obl'~ t~at it tua~ Utnl'tl but bcfo~e tWo, it hias t~erc raib-, tbat tbe9iub: 2nBr~oi:;i~ •• 
gc.s fjab 110 warrant fOt to take tbe Attain~, ani) ttc <l!onrt rbee!? tlg~reb in tbi~, Attaint pIa.f7. 
tb~it rue Attain;: f{J(iUI~ not b~ taken: tb~ .!tIte <f!afc fcc T ermin; Hillar. '2. E. 3 Old 
prim. fo. 2. I. pla. I 5· ~u: Francs Bacon SoJbCltor~gcneral nrgudl tef tbe contrarp, tIJat 
tbe re min f}ere up [ebrn of tbe ctgbt i~ goah, fOt tbat ,tbi~ t~ tl il'tinciJ}ie in rca:: 
fOH1 anti tOat infaihblc, quod omne majus continet in fe minus, 0l1tf upon tl)i~JJita" 
fan iP t~(' €afCln tIJc ~ooIt of; I Affifar. pla.I. fmbBrook tir.Variance pia. 37. tnbcrt 
Thomas d~ VI dl:~te b~ou!Jbt an ~mfe of Novel Diff~i{jn . againff J~mes Franh, afi~ 
mflfie~ fJ1.0 plmnt of 0 ttcnt, tb~ ~tfen~a~t Jl~a!j~ tn alb of tbeJJttn!Ji tfJe }&lantt+ 
lJab a !li)~it of Procedendo, bp ID!}lcij lW~lt, 1t t~ fuppofciJ, tbat tbc ~mre 1Ua~ ate 
raignrb bcfo~e Stoufe antt Rrton, ~tlbcrea~ tljC fame Wag arraigndJ {;tfo~e Sharde, 
Sroufe anti Birton, nnb tfJercfo~e Jubgmcnt 11la.e bCmal1i)tll, 11l1)1'tbct: il~Oll fueb a 
~~it, tbep 1tJouI~ ~akc tl)~r. ~ffirt', 0t Hot •. Stoufe t~Jere faitl), tbat rbi~ rnrit botb 
(llpp~fe no fou:nuc, to~ ~r It llicrc arrtugl1cb bcfo~e u~ tlt?A:', ergo l1ct{l~ tWo~ • 
nnb alfo me {lobe tbe iW~!t,. Si non orunes, nnb tberrfo~c anfttlct, fo tbat tbi~ is 
t1Jere ru1cb to be g~lJb, ~Ot If tbe fame w('r~ arralgnrbbtfo~e tbtll', it tlJi'I~ tbrn 
bcfo~e two, aJtb1tJltbfbI$ng;ee~ tljc mfe Ut Plowdens.Commcnr fo. 393. a. in rtfc FlowdensCom_ 
<!!ountre of Leic~fl:ers cafe Up Manwoc:d, hJljcre a ~om.nnmOll tun~ g~r.nt('il to fir Comment. fo. 
teen to takealHn~la:ment, ~uttOttt" [lp tbefM~1e gIben to rbClli 15. nub tocbrrp 393· the 

4: of rI)cm, o~ m~Je, lUljercof 2. at fbc Ican to {1; ~f tbe ~or~m to tafte tfje en .. ~~~~tee of 
blttmcnt, anti tbt~ ltla}J t,llicn f1cfo~e R. onip, l)nbmg' a fuffinc11t number of tbe {les C~[e. 
~orum. ~bc Onl!l p;Jint ltH15, ltib('t~rr th(G (fnbil1.ment tblt~ tnlten, tu~~ 
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lU~U taken" o~ 11ot, it jj tbcre fain~. autr~a~ putt~ p~o~c it, tb~t tif!1c (('t~ 
ram, to ttlbtcb aLt~ nrercferrci), ui matertal, al1ll fo hkcWl[C ff)oH It-be In tafe 
of -place, ad if one pletO~ Uettcrp iDarrnt~ mating bate at \Veftmin!l:er, lUbcrt 

H H. 6. 3~' tbe rame bcor~ batt:t anotter VIMC ~p 3/S H. 6. fa. 34' 36• anb 37· bpCrake, 
31. Comment. L}ttleton, Moyle, anbrrifor, fo~tbl.!f,bt;lr.lnncebe barb fadcb. Camment~ fa. j93. 
fo. 393. lIlbet$ cafC$ {bere \.11:t, 1tJbcrc a tbtng l~ rcfrrtell to a mUl~llcr, tb!$ 1$ matr~ 

rial, a~ in a Rediflefln upon tbe ~tatute of Mertan cap. 3. tn mandetur vic. quod 
affumptis Cecum cuJ70dibus placitarum _ Coranx domini Regis, &c. it i~ at'ljubgcb, in 
2~ E. 3. lib. Affifar. ])la.7. tbat rbe m&lt flJalI abate; ~bere tbe ~bcrttf taft~~ 1tll~b 
bim but one €,~oncr, tnbcte tOrre were mo;c lJ1 tbe <lrountp, bere In tbl.;1 
tafe, tbe return Bp. 7. is goeb, fo~ tf)at non prdumitur pluraliras, unffF~ tbe f~1l1e 

~j H. 6. fo. be tbellJeb; tbe ;J5ook of 28 H 6. fOlio I I. ani).1 2. ~atb fome (bcw ot ~utbP~ttp, 
J Ji ~ 1:1..' to make againt me, 1tlbere tbe cn c 1tlil~ tbl~. ~ m~1t of ~rro~ wap lJlrtlt~ 

eb to t{)e ~ufftce$ d tbe C. B. to remabe a ucco;b, ani) tbe W2it wo.S' in tfii~ 
manner, Rex hhanni Prifor, capital. J ufticiaria noilra de Banco falutem, quia in Recardo 
& praceffu, ac etiam,in redditione judicii l~quel<e, qu:£ fuit .cora~m vobis, &c. inter---

Objeff. 

Kefp· 

lUfiere it 1tJ~ ~ItJettfb rbat rbe 1W~lt tua~ not gOOi)) tOt rbnt tbe fame fiJoult! 
babe llreit Coram vobis, & fociis vefhis, tbe £iCCOtl:l~ & les Rolles, fleing aU of tbi~ 
fo~m, anb tOcrl'fo~e tberc WMI no fncb 11lCCOtl'l {jeff, ani:! t~l."rrfo~e tbi~ W~it 
1l.la~ not fufficient fo~ to rcmobe allp £iccoJi) from tbencr, bur [J£ tua$ cnfo~~ 
ctll to fue fo~tO a new Wtit: anotbcr ~afc ltta~ tOete citeD, to DC iil tbe (!E:r~ 
cbequer'€bamber, tbe tnbicb tua~ Rex Tl1efilul'. & B~ronibus Scaccarii~ &c. 'quia in 
Recarda, procdfu, ac etiam in redditione judicii, &c. qu:£ finr coram vobis, &c. (tub fo~ 
tbat rge fieCll~t1~ of tbe Qfrcbequrt ore car:1m BaronibUn~- ani) not Thefaurariis 
& Baronibus, be hta~ awarbell fUt to rue fottO a better m'tt. ;JOut in ~nf1l1er 
to tbt~, tbere Will be a biffrrcn~e to be obferbrb, fo~ in be €'afc~ f3cfo~e dUb, 
tbiS appear~ to POlt toOe Co, a~ 9!ubge~, aub pou bo ItnoID tbl~ fl~ :rrUlJgc~; 
tbor tbi.111tta~ not to be fo, anO tbrrefcqc, ~c. but it ia: not fo {Jere ill tbis 
PliJiciPlli cafe, fo~ tbat tbt~ i~ not a m~tt~r tOot, he~ in pour notice ; oIfo in 
tue fo&mer care~ umembteb, tbe fo~m 1$ to, 1.tlbulJ Hi to lie obfcrllrb, flnb it 
1tJoulb Ite berp bangctoU~ fo~ to alter tbh1 fOJm, anb tbe ~ubgr~ at(' to take 
notice of tbi~, anb fo not a~Htc bere: tbete i.s no [ucb ulimI (OUrre, nOt ptt 
notice ~ anb tberefo~e bitfcr1l1g from tbe fotmcr,- bere tbc. --£l:ccution of tbid 
cttommiffiolt map berp well recipere rnajus, & mi'nus, it map Ite -l{jat fome of 
tbe C1!:ommimoller~ bib not fit, nnb tbcrefo~e t~cp tubicb nib not fit, were 
not to ccrtific + Y elver~on J llfiice, Sif .'"' ~on~miffion be birrttrb to tfmr, mop 
two of'tOem Ulrbbie Wlt{J tbc (!f:recutton of'It ~ tOrp tOnnot. Henry Yeh'erton, 
tbe return ougbt to be, as tbe W~it, 0& €ommiffion iP, lnOitO i.a {Jere t!irrtt~ 
eb to tbcm nil, onb fo aU of tbem ougbt to jopn in t{Je return, flub aU to rcr~ 
tifie. Yelvertan' J uftice faib to ~ir Francis Bacon ~oIlicio~, if pou lnoulb babe 
tbi~ to be a gooo Seturn bere, it tuouJb lle berp' banlterou~, anll pOll lUull 
bcretn oberrllle tlJc tubole €ourt, 11.11)0 .are all of U$ of a contrarp ~pini~ 
on to pon. Williams Juftice, b£~e iil ~ fJ!ectal Qtommiffion lJirc(t('i) unto eigl}t, 
if feben of tJ)ent onlp return tJ)l5j, tbl~ l~ not goob, anb tne arc ell bere to in~ 
renb it, tbot tbep bab.e all of tbcm ~utbo~itp jO!,lltlp, aub not feberaUp, anti 
tbi~ €afc nerl' i~ not hlte tlJe <!tore in .tb~ <[o.mll1cntaric~ in tbe Countee of 
Leicefiers cafe bero&e rentemb~cb, ttlbere It l~ tultb a Coram vobis, 02 bcfo~c a~ 
manp of tl)cm ns H;oulb be tbcre p~cfcnt, but bere in tbi~, <[afc now in 
qllciliol1, it i.l1 not fo, aub tb£rcfo~e nil of tbCl~l ongbt to jopn in tbc return, 
anb becaufe tbep babe not fo none, rIJe rctUtn111 not goot!. Bacon Salicitar, if 
a m~it be .birc~rb Caran~taribus, anb tb£re ate four Caruners, if tWo of tbrtn 
return tbt$, 1~ not tbl~ return (tooM Williams Jufiicc" 1tlbcre tbe [[lrit 
i~ biuaeb gcnerallp to. aU,. tbert ~11 of tfJcm ougbr to jOp'll in tfJe return; tIle 
lUbole. Erourt ~4J~ec~ wztb blnt l)crnn, anb tbat in tbi~ cnfe bert t~cp ougbt to 
btlbC Jopneb In ~bl~ return. 'yelvertan anti Williams Juftices, onb tbe tnbole 
c€onrt fllJ~e£ll hUff) tbem brutn, tbat tbe potner bert {fibril to tbe 8. per~ 
tT~ llnmrb ill tDc ~;it, i~ a jopnt poh1cr, anb not it febemi, anb fo ought 

to 
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to fie purfueb Dp turm in tbe*r return, anb tfJe .fame j~ not to be otber1tJife un: '---
t&f£t it be fo, fet bottln anb fpeClfieb, anb fIJetu~b l~ certaIn tfJefr patner anb 'lIlu~ 
tbo~itp to be borb jopnt anb fe~eral, otber~.t[~ It fb~lI nO.t be .fo ~onftrueb to 
be jO!,Jlt anb felleral, butonlp }opnt, anbfo It l~beretn tbt$' p;~nclpal cafe, tDe 
W~it being biretteb to 8. all~ 7· of tgem onlp moke tbe return,tbt.tt return i$ not 
goob, ann fo U1a~ t~e opU1l0n of tbe ltlbole ~ourt deadp. Flemrping 
chief Jufrice, if a lW~it of Diem claufii: extremum . blre~d' unto 3: anb be ercutcb 
but bp 2. of tbem, (unlef~ it be e~p~elTeb fpectall!' tn tbe @:l~tt, fIlat tbe fame 
map be executeb, bp tbern ~n 3· o~ bP. anll 2. of tbem) tbt£t t~ no.t gOClb) anb 
fo it fbalI be in aU fucb fpenaI €ommtffion.g, tbep ougbt to be fpettalf~ rrccut" 
dr, actO~bil1g to tfJe €omllliffion to tbcm bttettrb, anb tbep are not to barp or The'writ di

aU from it. ~nl) fo in tlri~ p~incipal cafe tbe \1lfJole €ourt ag~trb dearly, tOot rc:Cled to 8. 

tbe reto~n berc mnbc bp_7. tbc ~rtt b~ing ~ir£ttcn unto 8. i~ no,goOb.tctoJp, ~~ !e~::':~_ 
but all tlJe 8. ougbt to babe }opneb til tbt~ teto~n, quod nota, tbt$ bewg tgc jndged this 

dear opiniontof tbe wbole Ql:ourt. retorn notcG 
be good. 
2. Cr. 2i2., 

• • 

Hampton Plaintiff, againLt C olLrtney D~fendan't. 

I~ il W~it of ~troJ, tbc fame 11lQ~ 'a~gn£tJ in t~c m.amlcr of tbe tntring of A writof Er. 
fbe ~.ltl, tlJc cafe nppcarcilto be tbt.l1, 9[tI an 2flttton of ~cbt, ~ail1tias ror in the en

entreb rO~ tue jDcfenbant, jubgment tua~ giben fo~ tbe }E)laintift, fo~ tbe reller:< tring of Bail. 

fing of tnbicb jubgmcnt a W;it of ~rrot l.tla~ fI~ougbt, anb t~e <tfrroJ affign;: 
ell anb infilleb upon, b;a~ in tbe manner of tbc entrp of tfje ~aiI, tbe fame 
being fub prena executionis, in adjudicatione ex~cutionis, tbe <frrot atTilltleb, betaufe 
tbat tge ~aiJ tua~ talun, anb cutreb but ol1lp fo~ pilrt, (S) fo~ tbe execution, but 
flOt rOJ the jubgment, n~ it ougbt to babe b.ren, (a~ it tna$ urgeb.) Nota per Cu-
riam, tbat if a man [}c in e~ccution upon a Jullgment, be cannot babe ~aiJ Cll~ 
tull fo~ bilU fo~ part of t~e lDeht upon tte jutJgtt:Jenf, flut ~be ~aiI muff 
be fo~ aU, fo~ tbe ~rtihnel1t ougbt to be taken ac£o~tJtng to tbe Jubgment, anb 
to be tllJ~crable tnitb tbe fnme the ~ail hi to fie, fub prena condemnation is, aub aU 
!2O~il~ ouglJt fa to be, an1:),111 tbi~ ll~anner to be entrcb: per Curiam, QfrroJ map 
be tn adjudicatione executionis, tbe ~atl ougbt to be fo~ tbe tubol£', bert in tbid 
p~incipal rafe, tbe ~aiI 1t1a~ talien a$ to tbe erecution, but nofa~ to tfJt jUbg6 
lUfJlt, a~ tue fame ougbt to babe btrn. Williams Juftice, hl~ mantler of ~aiI 
ougbt ro~ to be refufctJ, nntl fo Oe faib, btaltut1p~ bi.i) tbe .lW~it of <lEt::: 
ro~ bere u~ougbt, anb tfJe <frro& affigneb, lUa~ - tn adjudicatione executionis 

...I1nb tbe e,temtion fo~ C1Crro~ in tfJe fame reberfrll: anti tfJe-€'ourt 1tJa~ mobeb 
~ babe tbe ~aiI liolt1 bifcbargcb, being onIv taken, anb entreb 0$ to tbe tre~ Tbe recogni. 
cut ion, 'tbe tnbicb [Jeing fo~ erro~ reberfl'b, tbt ~aiI ougfjt. to be biftbarneb. fa~ce forthe 
~ut tOe €ourt refufetl to .bifcbarge foe ;J!;ail, fo~ tbat deadp tbe ~atJ being Ball ~m~lldea 
oltee taken, nunb~ fo~ an, ~~. turU fo~ tbe ~ubgmf~t, fl$ f~~ tJ)£ etrcutiou, anil in~ m~~:~~ be 
tOerefo;e t~cp tnau(b flot i.llfcborge tbc :J.5ad, uot1uttlJilnnlung tbc ile!tlanifance for the jud~
of tbe ~oIl, 1tla~- onIp J!lro adjudicatione execmionis, but tbi~ bp toe tlule'tlf tIle ment as well~s 
([ourt tnU$ to be amcnileil, anb mabe to be fub pcena execurionis judicii a~ well for the eXl!ctltl_ 

0,;/ fo~ tbe e,rccution, anb rO tbe fame bp tbe mule of tfJe ([olire, tu~g o"bercb °on. /1' .. 

t r. ,. ~ ~ ~ 'f ¥:. r. b '~nequeUlOne ... 
. 0 u~ a!Ue~ucu, nub tye nccogtll flnee to uC !U pcena condemnationis, flp tuell a~ for perjury in 
10 ad)udlCatlQnC executionis) quod nota. an oath taken 

in the Court of 
Requells, w her~ 

• matter of fre;-
N ); . ~ '."h Ai> ". hold was in . . ot~, ~~ tOtltylUll' tye p~oceebtng~ tn .tt:JC \f.l.ourt of ilicquea~, anb tyett queftion. 

'~JUnfbutlon tbe tnfe tutl~ tbht ~ man bIb t afte all ~atbin tbt eoure of Se= Yelv. I I I ~ 
lJUr.n~,in a bufinefj t~£n: qncntoncb,concerning mattef'offri~olb,~ fo~ tlJtlt oatfJNoy. 11.j.. 
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tfJ~rc fo toften, be lUL1l,i (JJougtJt i·l"lo tbc ~tar;cbomOcr, anb . tbere ljUrfiiO!lCb 
f(j~ pcrjurp iu t01.6 ®ato1 Cllln tfJc prrjurp U.hl~ t'uUp p~obeb agaiull bini, hut 
lliyctbO: tbi.t1 liMp pcrjurp 111 Dim o~ not, fDc \9atb bring tbere tti,lt~il bp bim 
in tl bUliillcfp conccrllinrr m~lttcr or irrrepol.tJ, wap rb.e onlp qucfrioll, fUlll fo~ tbe 
!letter tJetermiufltion (If tlji~, tuc ft1llu'ltltl»" bp tbe. ((tourt. oftbc ~tilr:cbilll1~ 
bl'~, teferrcb to aU l0~ :J(tiO£F'~ of ~nuJani), to bcltbcr tbclr O~WIOIl.$' ill tf)ip 
cafe, 1u~etbct' tbe mULC (tn bJl11cg tbl$ <Datb tua~ tatten) hhl~ ltlttblJI toe jurif: 
bittto.n of (be cttourt of i1ic!]ucfiP', o~ BlJt. :lit tu,lp rcfolbrb bp o~i ttrc :1iUbgc~ 
mcct1l1g upon tblp' rcfcrcJ1cc,. that tbe qronrt of fi~quer~,G bab no Junfi:ultioJl at 
nU of toe c,lufe in W~icb tbc @ato Wi1~ t~1tttn, tbtP bClng matter of :frrrcboltJ~ 
flub fo~ tbi~ (mlfr, t~e <Datb being tgrre talten up bim in a ~oufe of ltotcb 
tbep flab no juri[oiLtioll) it l.U,1~ clcarlp rc[olbell br rb!.'nt aU, t~tlt tb~P qDarb tp 
b.tm tbu~ taken, IDa~ Upllll tbe matter 110. <tl}atb a~ nIL ,to btlug btm ill qurf. 
tlon, fi.l~ matter of i9crJu~p, tbe fame bC1I1g bp btm tfittcn Coram non judice, If 
tbi~ Ibe wa~ opinion ~f aU tge :JiubgeP of Q.Englantl upon lbi,t1 reference to t~(Jn, 
a~ \Villiams Juftice tul) CltC, ani) rClllember tbc famr, flub tbat tbc ~ollrt of 
mcquen~ bab no patner n~t ~utboti~p to bear, flnb bcrrrmin of anp matter of 
frrelJ'oli.?, fll1D (0 upon tb~~ .rcf~luuon of tlJe ,:1~Ii)Ul'~, tbe parep wag aClJutt~ 
trb fOt tbe matter of pCt}urp, IJ1 tb! '-stot"cgllmbrt Pt.Orr~llt.rb. againfr biJl1. 
Wiiliams Juftice, c.lenrJAl t~c Q[ourt Dr firqucfi$ btl.tb no 111rtflJUUon, fo~ to bf~ 
trre matter, 1tJOtcb contern£) frccbolb, nub llJe tutll not fuffcr tbflll to babe 
imp fueb 9lnrifbittion .in fuen cnfra', 1tibicO bo. not apprr.tnin uuro tOnn, anti 
no confent of tbe parttc~ to fllfmut tbctUfclbc$, to tOe :Jjlll.lgtnfnt$ anb brter
minatioll,,Of tfJot qrourt in [ucOcafI7S, 111ill onp lt1ap~ oU, tfjftl1, o~ lJ'lbc t~rm 
anp :lfurifbittiotl, 1l.lbicfj bp tbe' :law barb not belong untl.1 tbcm. 

Nota, upon tbc ~ttltutc of 2. E. 6. cap .. f 3· tbe 19orron Imd~ fo~ rQritfjC$ (tilt. 
~;:' a~?~:f upon tbi,G tge cafe appear$ tl.1 be in tbi~ n!tlnncr ,tbe ~Jrif1Jioner fuOic~ hl~~ to 
for Tithes, a pap fJi~ ~itbe,G,ret~ tfJem out OCCO~bitlg to tbe~tt1tute,but t~£p being fo fet out, 
prohibition, be woulb not Cuffer tbe }j)arfon to come \lub tfiltC t!Jrm ohM!" t~inItiJtrr bP 
and whe~e a t~i~ ~eatt~, fI"n~ !bi~ WOp to aUaU) tbc . ~tatlltr, onb upon tbi$ tbc if)nrfon 
ih~u~atlOn _ ltbel~ ttl. tbe tp~rltuaI qrourrfo~ tbrfe ~Hbc~, to.c ,IDtrrnl'lont tbert· furmifr,9'; 
ed. e grant tbat b.e lUll n~t bu~bcr bit:n, from ~bc b~bll1g of bt~ ~ttllr$? but faitO tOat be 
Ante. 67, 68. bib blhbc~ blm, tn comttlg fo~ {Jt~ rarltbl7~ one wop, (Wbtd) wa~ tbr ufuol 

wap) flut tIlar Dc mig{}t babe C0111e fo~ tOrm, allot{Jrr \tJap, flnb upon tl)i.d a 
if)~obiflition wap p~aictJ, ani) g~antrtJ, fuppofing, tbot bere wa~ no qu~fiion 
at aU, fI$ touclJitW tbc POV1l1Cllt of 4iritbr~, but o~ tond)illg tbe IDap to come 
fo~ tDem, anb upontbi~ bJbole motter, tlJe iDarron P~op(b 0 (onfultntion. ~be 
11l{Jole €ourt dear of.opin~ol1, tbat f!lCb a fcttina. out of ~itbcg, tl~ t~r f,lme 
appearetJ to ~e lJe.rc ttl tbt~ t~ff, ltltt{Jout fuffcrtng tbe iD,ufon to come flub 
tofte atup bl~ ~ltbe~, lbat t~ a fraUi)ufcnt, anb tlO goob anb fUffitifntfcliI 
ting fo~tb of ~itbe~, atco~bing !O tbe ~tatutr, anb o~ tbc A'taruu llotlJ r1'! 
qui~e, wbi~b ouglJt fo~ tell!' fI fruuful a!1b l'~ectuQI fcttIng fo~tb of lJi~ ~itlJ('~, 
fo~ In fo bottlg, be ougbt"to fet fo~tD bt~ ~ttDr~,. onb alro to fUITer tbe ~t1r" 
fon, to come, Dobr, Oll~ to taIte fltu~p bi~ raritbr~, ot~crtuifc, ulllcf~ be bo offo 
perfo~m tbbi, tbe fetung out of Dt,t1 ~ttlJe$ berc t~ to 110 purpoff, f01 to ex~ 
tufe (Jim. ~nb to tbe furmife berc mobc fo& tbe hlnp,~lJt hllJolc Ill'ou;t dent 

. of opinion, tbat tbi~ 1,G no wop.£) fit all mtltl.'rial, onb fo witbont tlnp furtbrr 
A c:onfultatlOll motioll O~ argument~, {tp tbe fiuIc of rbc QLourt, fI ~onfultation WO~ g~OJ1ttb 
granted. d ta e , quo no . 

, Nora, Dp \iVilliams onb Fenn.er Jufl:}ces, ~1J~t ancient ~cmCrnt, i~ a goott IlIett, 
An~lent de. itl an EjeB:ione firma:, flUi;J fo 1t l~ IJItetulfe In a fieplcbIn,anb tbig 1Ua~ fo ng~reb 
~~~::n~ ~~~e. bp tbe tub~Ic Qtollrt, .antl fo i~ t~e ~oft of 10 H. 7· fo. I 3· tbilt-t~e fame i~ a 

" !loob pIca 111 a lJiepIe\ltnt • 
Nota, 
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~---------------~~~~~~~~~~~~~~~~ ~--Nota, bp Yelverton Jufiice, ~btlt if an 9inn bo ufe tbe ~rt1j)c of i1J12illc~l}ou(l', 
tl)i~ (fJaU be ltlitfJin tb~ ~tatlltt~ of 2nle~Doufe$ •. Croke J ullice, ~o JDed on lfJ ~~ ;;~~ ;~::; 
fo& toerett an .3l11J.1 ' 1t.1ltDourll1!lCl?t1~e from tOe !i1lll1"' Fen~er JuflICe, .f,ratutc,g' of an Ale-
f02 ~Je~Oollfe$, tndube aU, (c,Cccpnng onlp Booths In fatrs) not to h~p an hOll!e The Lllle 
:111111, nnb an ~le=boufc: but to be fupp~t(fcb., to. keep nn jinl1, onJp tOJ tbe being tor 'fra-

rellef of rarrabeUer$, t~e mbelc <£rourt ,1g~ceD ln tbt~. vellers~ 
HLlt. 99. Job. 

the King againfl Irands Lemman. 

W· '0 1t1a~ eni:litteb, £irll, of mati~augb~er, onb ilrtet\Uor~~.or nmrtlcr, ttc Exception .to 

en'OiLtmrnt ,return~b bitter lUto ttl~ ~~ttrt ,. f:r(('pt~on·~o$ ~okrn Jo ~~c~~c~~ ~t 
quaf9 tue cntlhtmcnt" bClllg. tbtlt aJrunc, ~ IbIdem c~m p~glOne In fimfira parte murder. 

collis percu. _--ltJbCr£tl~ It f{Joultl bab~ bcc~ (~ol!J) tbl~ lnaS beltl a fSoob 
n:crption up tbe <!tourt, anti .tbat tbe I!fnbtctmcnt l~ not goob: tbe <£our~ W~$ 
tben mobcll, tbat tbi.tt l'rCl'ptton tuo~ not to be to&rn to O~l'rtbJotn tbe tntutt· 
mrnt, brCflufr tbc partp inbiltrb, ltJ~d~mtloltlCb ~lpon tl)i~, bcfo~e tbe €o~o~ 
1icr~: t~c €ourt rben anflUrrcl:!, tbflt tf It be fo, tbl~ c,Ccl'puon connot be MUcu 
to tbe I!l:I1i:lil.tmrnt, filIi) tOcrcfo~c tbe ([omt bID o;bct frarcl).t~ b~ ma~c) onb 
tbc Qronrr to be infoJmril, m{Jctbc~ te- fianb outla~eb,. o~ not, onb If ~o ~e 
outI~11Urtl, t!Jen te bfltD no otter rctnclJp, [lttt a 119~tt ot ~rrClt, anb tbt~ l~ 
11i:tt ri!T~t courre •. 

. 
Tabbe Plaintiff ag.linO: Matthew D~fend~nr~ 

I
~ tilt ~ttiG n upon tile cofe fo~ \.t10lbs, upo.n not guilt!' p1cabeb, a !l1)rrbitt An aaion upon 

Wil.9' gibrn fO t tbc llDlaiutiif, anb upon a motion maile in arrell of jlltJg~· the c~fe fOr 
lllimt, tbe 1tJo~b.9' loib in tbe ,IDcdnrati':rtl, nppl'orrb to be tOefl' (If.) being rpoft~ words. , 
cn bp t'be lDcfmtlimt to tiJe 10Inil1tiff bimfclf. rqrbQU (meaning tOe ~Iatntiff) 
haJ.1: hoiltered ia!bccbeg, tlnti 110Uen gcob~, tiub tbe ~bccbe.9', anb tbe goob$1uere 
fOHnll in pour boufe, anti tbe ~b£el.lc$ luere bob befo~e fucb Jju11icc.9', onb 
tonmlittcb bp tocm to }t)~ifon, onb tnerc g,lll.gCn, onb if tbe ~lUlice bab not 
bren pour frienb, it bab bffn barb tnitb pall; it 1JJa~ mo\1eb in arret, of9fubg~ 
l11cnt, tOat tberr lt1o~b.9' are not actionable, tl)cp being too general, . oil to tije 
1tlo~tlp, hoiflered, ~bot ir;, ofieTed o~ boureb, .tbis i~. aU one, tl)at tbere 1t1o~b~ 
moulb not be actIonable, tbl.9': Q1:afe tna.9' clteb, belt1g on ~ttio" upon tbe tafe 
fo~ hlo~~.9' (briu'.J)pou luere pa~tafitt~ 1tJitb ttc t:icbcI~ in tbe ~o~tb, aUb belb 
not actlonable fo~ tbc gcneralttp of tOe lllo~b~, tn nfmuel) tl£) it \na$ ltot laiil 
in certain, tbat be bab ItnotnIcbgr, tlJat tbcp tuere £liebcl.9', a.9' it ougbt to be 
latb, anb fo~ tl)i.9' unroll it ltJa.9' bert· objubgcll, tOat tOefe lno~lIg Were not 
n~tiolloolc, fo ~crf in rfli~ cufe, bccaure it i$ not faib, tbot be kncw a ftlonp 
1tiA~ bOllt', anti tb,~t tbrfe were fcIoll$,. anti tbe goobg fdol1ieu~ goobs, anb 
unlcfg be hJ1~b.l tbIP to De fo, be toll be tll no bangerj bp I)oufing cf tlJcm , 0: 
t!lcir .goob~. ~be Qrourt luug dear of opinion, tbat tl)e \UO~bg, take-tl)em al~ 
togctbcr, a~ .tbcp are bere Jaib in tOi~ jOetiaration, are berp. ~callbalou.9" 
anb well ~ctlonable, ~be latter fubfequent tl)o~bP', being lt9o~b~ ofberp g~cat Judgment for 
AScanbal unto tile l&Iatntttf, anb fa bp tbc Rule of tOt €onft, ~ubgment \.tU!~ the PlaiI1tiif. 
tutrell fOt tbe 19Intntiff. 

·f 

Scot 
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An fL!ionof 
Debt for not 
'performance 
ot an a ward. 

]u;;gment 
given for the 
Defendanto 

Scott Plaintiff a£?:ainO: Scott Defendant. 
u 

I~ (m :tnltion of 1bebt upon n ~onb, tonbitioneb, fo~ tue pcrf(!~moncc of tUt 
awm:b, oub faa tDe milking of t~e ~rlthrl'mfl.lt,anb a~arb in IID~ttin~, un:: 

ber brmt'J anti fea~, illl:iel1tcb, anti tbe fame to fle iJehbercb bew;e fncb a bap) Ul an 
~ttion of IDcbt baoug~t fO t btellcb of tbi%, tn nat p(rfO~l~ltng of tbe uWarb) tue 
.IDefcnilfmt pleabeb Nullum tale fecit arbirriurn, aftlZrh]ilriJ~ It Wa$ founlJ, tbat t~c 
2!Lrbitttment Wil~ unber ~i~ ffill, fiut not uni)cr ~jj~ ~(m.b, ann bp tf)e erp~et$ 
1UJ)~il~ of tbe Q!;onbirion, tfjt fame (lugbt to be in Writing, unoer bi~ bano~ 

: ilntJi. feal~ ani) alro bdibereiJ. Willi"ms Jul1ice, tOe awarD ougbr to fie alro ruu~ 
fct!.btil bp birrL Y dvert?n flub Crokc J ul1icc) flg~tfb in ~pJpiniI(Jn ltlitI; !Jim,. tbat bi$ 
{rlfm!)J lOugbt to be fubfcnucl:B unto tOe awnro 1n pUdUtlllCC, unb atti)~tllng unta 
t~ie bretlf! eJt~ner~ wo~bS of tbe contlitilm, tba~ tbe fam~ be bp WJ!ting inb£nttb~ 
fmil unilcr bt~ ~anb onb real, anb [0 to be behbcreb, bl~ own ~anb ougbt to f)e 
fubfcdbeb JJ:benmnto drarIp b~ t~e ~IlUtt. Croke anb Yelverton J ufricesy if it be f[J~ 
t~at be numot m~iu lli!i namc1bc ougbt tJ~en fo& til fH {Ji% mm:l1 nuto tbc OIDat!);; 
iUlb in tbi~ tOe lubole Q,[ouu agtcctJ, ani) fo up tbc opinion of tbe bJbofc ~'l!urtJ 
t~Jt plea of tbe JDefenbant ilanb$ gooi:J,anil fOJ tbi$ omiffhm of tDt fubfcripticm, 
to Jt~e a1thub, jutlgment tuO$ giben fOt t~e JDrfmiJont, guod Querens nil capicl.~ 
per billamo . 

Baf<gr Plaintiff againit DicRgllfon Defendant~ 

Pi ProhibitlOril I~ a ~~obib~ti .. m to tbe€outlcH at Yar.k, to mobibit t~enJ from 11oIbing: 
to the Court at of ~Iea~, m matter~ not tbere bctermmaf:llc up tDem, a~ U1 cafr &t (If tit:, 
1(ork, plebin, ani) ~bciiWtit~, upon ti)e fame tbe ~ourt dear (If opinion, tbat tOcp 

coull:! not tberc ijOHl plea of a :J1leplebin, no~ of on ~boru~!1) tOcfe Deing i:lrttr:< 
minable bp t~~ ~otnmon naill, fo~ tbut an '?!lbotu~p ia to ttp tfJe $ligfit flnh 
la!ide of tbe ficnt1ferbtce, anb tbc rtgbt to a ~triot, tbefe are to lie ilrtct:minrb 
bp t!1t €ommon naw, mub not bp tbe €oundI of Yark, onil tDertfoze in t~h~ 

Ai'! ACtion of 
Tr@fpafil, 

~arc; til l13~olJibition toa.a g~antl?b bp t~e fiule of t~e ~om:t+ ' 

Maynard and his Wife Plaintiffs againft Towe Defer~danr& 

I~ an ~tti!ln of ~refpar~ ~are dau[um fi'egit b~ougbt tip tbe 1Pu~banb ~uil 
Wife, upon not gudtp pleai)l?b~ a [lcrtiitt tun~ fount! fo& tfJe ~!aintiff, it 

wa~ mobcb in arren of :J!u!1gmamtJ tbat tfjc .IDtdaration tufJ~ not uoat!, 11£:< 
taufe be blltf.) jopncb bi~ iWife ltlitfy. bim in tbi~ ~ttion, w~cnns' tbr fame 
ougbt to babe bren lltougbt bl' . bim in bh"{ oWn nome; tugerl? tbc ~uS'unnb 
anb Wife ib£lH jOPIl in ~ttion~) ani) 1n.~l?re nor, bibct'~ ~a(a:~ Were dtt~, tbe 
~ooh&i ate manp, £lub tbe rcufon~. tnfferent. :lin tDt~ PJindpal Q!afe it 
1tla~ urgctl , tbat tbc .IDcdarauon l~ g"ob)~aTlb tbat tijep (iUg~t to jenm in 
:tbi~ ~ttifIJn) fo~ it ffJaU Dc intcnbeb tlJat tbep are :lf0pllUnnnt~. \Villiam; ant1 
Croke Juftices, tl)e 'u~r.lfmb flnb Wife. muH JOP!l in. a ~~re irnpedit, mtll in 
~tc(paf~,. t~e tnbolc ~Ol_trt ~g~eeb U.lltb rDem bercUt. Sit wO;l1lJfljca:cb tunt 
In tbtl:1 p}Ulc!paI cofe, bun!.'f m ~ (~r£rpnr&f , ~~re daufum fregit, t~ep ougf)t 
not to .l0pn y but otbedtuJe, If tt ~ai) bem tn an .211aio.H of ~nfpars 
fl)~ cutung bOIDn of r(!rcc)Ii , tben~ itlJep ou~t]~ to JOpu m ~b~ !4ltion;
{Jut tbc ~~oJte QI,:smrt bJft~ dea~ of opuuon, t[rilt t~l~ jJ)edm~a~ 

hNt 
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tion~ere flp tbe Jl)u~banb anb .wife, in tbbt ~ction of ~refpaf$, ~are c1au[um 
fregit i10f goott, anb tbat tbep ouglJt to jopn bertin, fo tbat it mail be toften bp Jl~dgm~nt h 
intenDment, tbat tbep arc bere :l!opn~cl!ant$, anb fo ltp tbe ante of 'tbe ~ollrt ~;~~~:i;r t e 

lllubgment llla~ clttreb fo~ tbe JJDlamttff. 

Sl:ep'Jerd rbintiif againfl Twolll/ie D~fendant, {;!t1tred 
Parch. 7 Jac. B. R. Rott. 166. 

I, ~ on ~ttion upon tbe <['afe fO t a ~~omirt, upon Non Aft'umpfit plrilteb, a Ad AClion up
[pedal t1crZliLt luo~ founb, ontl upon tbe fptcialWcrbict, tl)e €afe appearcb on the tafe fot 

to be tbi~~ tbe rocfcntMllt bp inbenture biD bemire unto tbe ~Iaintiff all bi~ a proIl1ife. 
r&rirOe of Qt0tn, an~ r~ap,allb' cbe ag~cemcnt flet1tlren tbem wa~ tbi~, tbe jplailt;: 
tiff flJotdb pap bim t02 rbe I\!itbe 55 g. anb tbi~ IIp amecment l.tlap to be patti 
at a bop certain, tbcII fonowing, tbe IDefenbant babing bi~ ~itb£, patrcb tbi 
fame in tbi$ manner to tbc ~Iait1tiff, anb upon tbi~ agtltmcnt, anb p~o;: 
mite, being not perfo~meb, tbe ~Iaintiff' b~oltglJt bi~ ~(tion. . ~t lUa$ foltl1b 
tlJat t~c iDefentJant (OnfclTetl t~e ag2remCl1t to be fa, but in ~ar, be picabeb 
t~c ~tatutc~ of 13 Eliz. cap. ;'0. mill of 14 Eliz. cap. I I, fOf tbe aboitling Of 
1ieafcs matie {lp a parron, bp bj$ abfence' from bt~ libing bp tbc fpace of 8 o. 
bap~ in one pear, anb t1Ifo ftlctus tbat one Srallow, 1t1bo 1110;1 t~e }&arfoll of 
Sharringron, to \.ubom tbcfe ~itbc~ bib belong, (anb in tubo fe rigbt tije )Defen:: 
bant daimeb tOem) 1UJ~ abfent frolU bi~ ~arrol1age up t6e [pace of 8 o. tlaf.£) 
in one pear, anb t1Jew$ in robat pear; anti fo bp tlJi.d bi~ intcrell betcnniticb, 
anb ag~renlcnt tuttI) t~c Il?Jlaintiff, up tbi~ mabc boib; flut tbep faunb fur;: 
tber, aft tbe ~Iaintiff matle it fOt to appear, tbat Stallow tbe 19arCon of 
Sharringtrl11', 1t1a~ Jiot abrent in manner; a$ it 1na$ aUengeb, fll~ tbut tbep 
fOUllb, tbat be bil) b1tldi in tll10tber ,~otun abjopniJlg, but tbat be rame cort~ 
ftantIp to bi~ i&L1ttfb <1!lJ.Utrl), anti tberc reub .IDibinc .a;erbicr, ani) fo went 
attJap again; t~c!1 bib £lIfo fintl, tbat be bab a l\!>arronage IDoufc in Sharring-
ton, fit fo~ b!~ i?abItJtiott, ontJ 1tlbetbcr tbi~ were on abfrnee tilitbin tbe 
~tatllte~~ a~ to nboib bia 1!eaf,,; tbat tbep left unto tb£ jubgment of tlJe 
~ourt. Et fi,&c. YelVErton Jufl:ice ~·tbi~ i~ a goon ~on;refi6rncp bJ'itbill tbe 
~tatute of 2 I H. S. capi 13. but not an abfcllcc to aboil) a ncu[e mabe 1llitbm 
tue ~ttltute of q Eliz. cap. 20. :Jt Cilllllot be faib bere in tbi~ tafr, tbnt be 
~J~ abrent? ~o~ be cam~ four bap~ in eberp 1llr~ft, anb in bi~ l&atiffJ <ttl)urrb, 
ilt~ reaO .IDlulbe €5lrrUtcc. Williams Jufiice, up~n' tl}e ~tatute of 1 1, nnb 14 Statutes of 13, 
~ht. tbc }patfon oug~t not to be ubfent from bl~ ~burcb 80. bnp~ togetber 1+ Eliz. 
In one pcar~ (a Rectoriafua)'flUt tbi~ i~ not fo brrr,fo~ be came tobi~Q[burcb, 
aub reab 1[)tUlIlC ~erbi~c t{)ere cberl' Sunday, Wedndday; Friday, anb Sacurday, 
anll .tbcrrfo~e cltarlp tb110f cannot be fueb an abrcnce, hlltbin tbc fcope anb in~ 
tentloll of tbert ~tatutcs, a~ ti)ercop to aboib bill ~leare. Y clverton Jufiice , 
be ougbt to o.c aflfent 80. bap~ togctber, per [patium de octogin. dieh~ & 
ultra, anb tbt# to be altogrttn: at oue time, anb fo tbe fame ougDt to 

bQ\1~ 
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-babe bren iaib eXPtcl$IV, tbe lubir(J i~ unt fo bone bere, fo~ tbat it 8ppcar~ 
berc, tOM be tua~ at bip.llDarfoHffgc boufr, ani) bil) tfiae tl.'ilb p~aper6 eberp 
Sunday, Wednefday, Friday, anD Saturday, filIi) fo tbe lUbole ([ourttuererlcar of 
opinion, tbat tbi~ florence bere, nS: tbe fml1t appc~rclJ ,to be, toa~ not fucfJ fln 
abfcnce bp tbe fpace of 8 o. bap~ tn Ol1e pcar to abo II) bt$ 1!eafe Wubin tbe faitl 
ef>tatutc~, tUtb fo tbc .ID£f£ntlilnt~ pIca in ~ar not goob, anI) tb£rffo~e bp tbc 
lliufc of tbe fZrourt, J,ubgmcl1t Uh1$ cuttcll fo~ tJJt lJ)Iaimttf. 

Sto'we Plaintiff againfi Holland Defcl1cbnr, entred Hill. 8 
"lae. B. R. Ro[t.- __ a 

An Acrionof IJ1) fill 'lJl(tiOlt of tIle <[afe fOl tlanb£roup·Wo~blf fpoItcn £1p tDc .iD~ftJlbat1t to 
cafe for words. tbe ~1(1inttff, bJbi~b ltlo~b~ 1t erc tbcfr (%.) ~lJou ,lrt a I~nave flJ1b a RaCca1, fo~ 

tgou retten upon me tn tbe {jlgb wap, anb tbcrc t~ou tOGhefi a1t1ap mp purfe, 
flub mp monp from me; Up~n nct guiItp pI~abrb, fl bcrfJict IDfl$' giben fOt lbe 
l~Iaintiff. :1Jt hlO~ moben tn nrrdt of :.1rubgmrnt, tbat t~ff~ ~O~ll$' flrt not 
~ctionabIe; to~ to make 1t1oJb~ to be ~cal1bnlou.G, rmll [0 :ttcttOlHlb!c there 
ougbt to be a a,rong an~ fOJcible int~ntioJ1 to muIt~ tb~m fo, fOJ fJ'rri be 
ougbt to babe ralb, tbattbt~ 1thl~ felomoufiv bone, l11Utrb t~ )tot berc. fnib al1b 
'fo tbe 1tlotb~ are not ~Ltionabl~, ~afch. 38 Eliz. J?avres cafe, l.t1~ru tbe WO)b~ 
bJere, being fpoften of tbe ~I~tntlff, tbou Daft ft'o~lcn bp t~c ttgO wav flill', 
tbefe luo~b_ belb not to be ~cttol1ablc" bcmufe ~f bIb not fnp, tbat it 1tli1~ fc~ 
lonioufip bone. ~Ilb fo fut, Olle to f,l!" ~bou ban burnt mp ;23nfn WiU not 
heae an ~ttion, bceanfe it l'JotD not appear, tbat torte l!la~ tro~n in it; £tnb Dp 
tbe @tatute of 2, 3 H: 8. cap. 1. it i~ not felonp to burn ~ ~ilnl) unlcr~ tflcre 

Coke 4: pa. 4. be €'o~n in it, anti Coke 4· pa. fo.2.o. BarJums cafe, (be burmng of a ;!Darn WhO 
"0. Barhams 4l!'o~Jl i~ fdonp bp tbe €ommon ~ah1, anti bp ~ta~utewo.f B ~. 8 .. cap.I. ~fecgV 
Cafe. i~ taften awap from rueb a felon. Fenner Julbce, tn tijts P1mcipai cafe, tl$c 

1tlo~b.t1 are ~ctiol1able; if 011t fboulb fap of fIllotger, rm:Dat be l.tlap iail) of rue 
~or, tbefe tuo~tI~ ~re ~ctioltable, anb it ({Jail be intenileb to be tbe frcnrO 
~O,t. Croke Juftice, tftbe 11l0~1)~ bab been, ~ak~ Il££Ll bow pou !~bge [ncb a one, 
to~ be taIte~ purfc15, tbefe b.lo~b~ au tIca~Jp ~tttol1fib!c, anb fo In tbe PJineipaI 
tafe btr~. y ~lvert(:m JufHce boubUi) of!t. Croke, Williams, flub Fenner Juftices 
d.carJp ttt tbllf PtlJtt1paJ eare~ tb.e 1ttoJi)s.ar~ [eanbillou$', ani) ~dI ~rtioJ1a~ 

Judgment en- Ille. Williams Jufrice ag~cl'b hutb C:oke J~{hce l~ t~ll' mfl' put up l)1~1l, flub fo (1)1 

tred tor the tbe JJiuh.~ of tbe €ourt, tge WOtb.5 ut tbt$' i&~U1Clpai cafe flU ~ltlcnal.1If ali;) 
Plaintiff. fo 3lubgmcnt walf entrdl fOt tbe J.131aintitf. • ' . 

An aCtion of 
the cafe for a 
promife. 

.Gollew Plaintiff againfl: Bacon Defendant. 

I~n tnt ~ction of tf)c ~t1re upon amomife, tbe ~nfc app~ardl to ve tbh1. 
r<ir{)e _~feJll)ant . bib afftImc, upon gooi) (onftbemticn, f~~ to n~afte unto 

toe l,VItuttttff a goob alTurance of a finol) ~f ~anb , but ~crfo;m~ It not: tbe 
inatte~ quclli0.tiablc l~ap', ltl{]ltbcr tlJ~ It)Iattltdf (ttp~n tbrs ltOlt~pctfo~man(c~ 
acto~t:Jlng to ~tP' p~omlfe) roall babe bt~ n mrbp agatnfi tDc .IDefcnbcUlt, at tbe 
<l,t01l1mon :law, [lp biP' ~tti.on upon tbe <fIafe, lT~ountci) upon tbc p~('" 
mifr, o~ tubctber be ftJotdb go lIlto tbe €bfltl~crp, nntl tbcre 6p JJj~ ~iU, fwlt 
fOt rcmrl)p, to babe l?trfo~mance of rUe p~onl1rc. Fle~ming chief Juftic{', if one 
bOt!} ptomife fo~. to g~be me a ~o~fe fo~ 2:0 ~. afterltlarbP' be botb not perro~m 
tl,itt. 3l am ~lOt 111 t{JI1J tafe to go anb fue Ut ~banterp fo~ mv rrmcbp" but at tbe 
<!tolnlllllli laID, up all ~ltion upon tbe Ql:afe ro~ b~racb of p;omife, anl) fo to 
nt.tet lD:anHlgl'~, anti tbi$ i~ tbe p~opcr rcmcbp, anb tJje ~omml)lt 9IalU 
lPflrn'nt~ 011111 a rrllleDp M tbe Common :law, mlb if tDc 'law be 

fo 



Pare I. Ter1llin. P afch. 9 lac. 
--------------~~~~~~~-=~~~~--~~~ --Coin cafe of a ,o~rt, a multo fortiori it fJ)allbe fo,. in ~afe of a p~omife to make 
an atrurancc of biS ~anb upon g~ob confiberatton, anb batb not JJer~olm it; 
be i$ not to fue in €bancerp fo~ tb1S,.but at tbe (ltommoll ~aw, 1tlb~cb l~ ~on 
p~oper.. Croke Jullicc, if 9{ bo enter tnt~ a ~~n~, to one, to make btm frub an 
affuranct of iLanb, anb bo not perfo~ll1 It, tbt~ l~ moll p~optr fo~. to be trieb 
at tile €oll1tnon traw, wbere tbe penaltp ~av be recobereb,allb fo In ~n ~ttion 
upon tbe ~afe, fo~ l1~eacb of p~olrnife, tbtd l~ moll p~oper to be trteb at tbe 
([ommon 1l.am, 1l1btre be ffJall recober bam~ge~ to ~JJe batue ~f tb~ lofs .bp 
btm furtaineb bp tDe not prrfo~mance of bt~ Plomlre. FlemmlI~g chief Jufhce, 
ag~reb mitb {Jim bertin, anb Yelverton Jufl:ices, 01 tbe ra~e opmton deadp. 
Flemming chief Jufiice, tbere art.toomanp Qtau~e~ b~a1un t~to €bancer!J to Ile 
~Iiebeb tl)tte, 11J{aicl) ate mo~t fit ~o be beter~meb bp ~rtal at tbe €ommon 
~abJ, tbe fame 'bdng tbe lnoll intnfferent ~rh'd, bp a ]urp of tweIbe men. 

",'illia111 Newmal1 Plaintiff againll: William Edmunds Defendant .. 

I~ an Eje8:igne firm:!: fl~oltgbt all'ai~ll tbe~. efenbant, fOt t1)e. ~rial of tl)e ~itle An AcHon of 
to certain JLallb~, upon not lJudtp plcalld, at tbe ratrtal, upon tbe cons T~efpafs and 

ilruttion of a·min; tbt (!taft appearrb to be tbi~. ~ man bebifrb il.anb unto EJ~1melltJ th. 
Williams anb JQbn biS ~on~, to be equaUp, an)) inbiff~t~n.tlp bibibeb bet1ue~n ~i~l.upon a. 
tf)edl, anb at tbeit own p~oper coll~ anb cbarge~, tbe quet!loll tthl$, mbat efiate 
tbtft tmo ~on~ bab in tbe ~anb tbu~ to tbem bebifeb, bp tbe tuo~b~ an)) 
meaning of tbe mill. Williams Jufl:ice dearIp, tbcp arc~emmt~in €ommon fo~ J Cr H 69 _. 
tbtir libe~, anb tbep ba~t ,*, Feefimple in ont ~oitp, i~ pot'feffiott t aub tbe re::: Mo. ~ is: 5 9~: 
berfiolt of tDe otber ~ottle, tbt wJ)oIt €ourt ag1eeb lit tbts, anbtbat tbe ilr~ Hgb. 17 1 . 

furanceJf were to be mabe at tbdr p~opet coll~ ~ dJargl'~ FIem. chief Juftice, uti::: 3 Cr. 7)· , 
mit tlJat tlltp babe a jopnt ellatr,tbtn tbe fatber bie~ ,a bifccnt i~ call upon tbe 
elbell, tile :1!opnture b~okr1t, tbe one {ball make an affurance to tbe otber, anll , 
t!lb1 at tljeir p~aper cofi~ Bnb tbarge~, acco~bing to tbe meaning anb true in= 
tentionof tbe ~tllato~, tbe tua~bs of tbe mill ate not bere (equaUp to be bi::: 
bibeb) llut tbe 1t1o~bS are, to be equaUp, anti inbiffeulltlp bibibeb bettueen 
tfJtm; tbe lUJ)ole €'ourt ag~eeb in tbi~, tbat if a reberuon bl) bcfcenb upon one 
~opl1tenant, bptJ)i~ tbe jopnturt i~ febereb, anb beu, bp operation of iratu, " 
tbep are nolU become fo~ to be ~enant~ in common: but if ilanb bt uib~n to 
tino, anb to tile J!)tiqf of one of tbem, aub after tIle reberfion befcenb$ upon 
one of tbtm, tbi~ fJ)1PI not feber tbe ~opnture. ~be €ourt l.Ua~ dear of 
opinion, tbat in tbi~ Ptincipal cafe, . tbe two ~on~ are ~enant~ in common, 
anti tbe ~ook$ blere dUb of;4 H. 6. fo. 2.28 H. 8 Dyer 2). tubere a man be~ 
bifeb Ianb~, to big ~on~ ~quallp, it i$ ttere left a quere, lnbttber tbep are 
9lopntenant~, ~~ ~enant£i llt ~o~mon; ~ut Coke 3. p~. fo. 39 h. in Ratcliffes cafe, Coke 3. pl. fo. 
lubert ~be jDeblf~ lUa~ of u'anb, lit remalnber., unto tlUo jDaugbter~, anb to 39, b. ill Rat
tbe 'en~of tbttr tmo ~obie~ ~egottcn",-.bp equal pOttion~ to be bibibeb, anb cliffs cafe. 
tfJertfo~e refoIbtb, tbat tbe two jDaugbters were ~enant~ in €ommotl in tail, ' . 
3nb tbattbefe ino~b~tn a [~in (equaUp to be bibibeb) mafte~ a rq[enancp in 
..rommon, acto~bing to tbe intention of tbe I)ebifo~, anb in tbi~ p~incipal cafe, 
tbt. czrourt all ag~etb, tbat tbe tmo ~on~J bp tbt \t1o~tJ~ anb meaning of tbe 
10tH, were ~enant_ in common • 

.Nota, Dp ~be (!Court fo~ a fllule, tbat if after tbe cballenge taken to d)c ~rrap, 
anb t1t1o~rto~l1 eIetteb ,anb f1tle~n, anb tYte O1urp returndJ, founb to be inbifft~ Rbu;es td

O 
be h 

t tit '" b Yt:r"\ ti y ..3l 0 len-e toue • ten , a erwar ~ tye jJ.;C enbant mbo cballengeb tl)e ~rrap, botb cbaUenge tIle log challenges 

5furO~l1, bp tbe l&ole, be oUl1fJt !l)~n to put in, ant. to {betn tbt raufe of bi~ of the Array k 
tbaUenllt ptefentlp, otberltllfe 1t 1$, ttlttre tben are no rqrrio~~ nuo~n, tbere of other Jurors. 

~ be 
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----~---------=----Ill:' i~ not to ffJ~\t1 fbe caure of bt~ c~aUenge, until tbe at~et J1uro~$, 1tlbicb ate 

not cbaUcngcil, be Ullotn. . . 

Note, tubere Otle botf) cllaUenge tf)e ilrr"p, after tf)at ttito ~rio~~. are deaeb 
bp tbe c2!our,t anb (wotn to ttp tbe otb~r~, tbe caufe of fa\lott~ ougbt tben to 
be {fJdllcb to fbe ~rio~~, tf)e 1tlf)icb i~ calleb tbcir iffue, anb afte~ p~oof mabt 
(If tbi~, tbep are tben to beliber up tf)eir anf1l1er to tbe c2!ourt, b.lbetber tbep 
110 fint(tbem to beintJifferentlp impan,ldletJ,. o~ not; if tbep bo attftoer, tllat 
tbep arc not illbifferentlp impanneUeb, tbi~ i~ tben to (le cutreb of fiecOtb, 
but if tbcp anfwer, tl)at tbep are inbifferentlp impannt}leb, anb fo not qua{bcb\ 
tben tOrp arc to p~oceeb to ~rial, anb no fpecial entrie i~ to. be mabe of tbip, anll 

21 E. 4- fo. fo i~ rbe ~ook of 21 E. 4- fa. 59. b. tubcre·tt'i~ faib, bp ~rjan, tbat tufJere a 
5;-bht~f Ar-d c~aUellge i~ taken to tbe ~rrap, but two ~rio~$ are to be drafb aub Cwotn :6a; i: t~n~; , to trp tf)c fame, unleC~ it be bp ag~eement of tOe partie~, anb tbere tfJe ~~O~ 
done. tbonotarie~ being bemanbeb bp t!Je c2!ourt mbat 1l1a~ tbe courfe,tbep al1CWereb, 

tllat if tbe ~rra!1 be quafbeb, tben tbcre ip all cntrp to be of tbe fame upon 
tbe fieco~b, but of otflertuife it i~, if t!Je ~rrap be affirmrb; anb itt ncitber nf 
tbefe core~, tbe namea of tile ~riOt~, bp tllbieb tbc ~rrap itt affirmeb, o~ 
qua{fJeb, are to be entreb of iliecoJb; ani) ag2ceable 1tlitb tbiv, i!i tDe ~oolt 

27 H. 8. fo. of 27 H. 8. fo. 26. a. tubere tbe 2I1rrap tuas cballengeb bp tbe lDcfeubant,anb ttuo 
26. Ch:dleng ~rio~~ egofen bp tbe c2!ourt to kp tbe tITue, tbefe ~rio~~ cbaHengeb tbe ~ourt. 
to the Array, l10mitinteb 11110 otber r€rio~S, 1l:bicb 1l1ere JiItll.1ife (ball£ngdr. Fkzherbert au)) 
:;~o;~ ~~~c~· tbe qr:ourt. faib tb~p 1tloulb nominate. t1t1a otba ~rio~~, anb tbat tbep ,were to 
nominated, be aU011leb of, wItbout nnp eneptlon to be taften at tbetn: tlTe lDefenbatlt 
the_ 3. time to tbere perceibing tuf)at tbe rqrtio~~ wouIb bo, rdtafeb tbc cbaUellge, aub after~ 
frand. lllarb~ a~ tbe ~urp mere caUeb,waUengeb to tbe i&oU~, bp tbe Cl1:ourt, tf)t lDe~ 

rtnbant i~ to ibe111 bi~ cauCe of cballeng p~efentlp, fo~ wben' be botb refraft 
tlje tbaUeng, tbi$ i~ a goob ~rial againll bimfelf, fo~ bp tbi~ be blltb cOllftf$ 
f)i~ cbaUeng to be faIre, aub tbi~ i~ firongcr againll f)im, tban if it bab bun 
betermilleb bp t!Je ~rio~~, anb tbtre bp t!Je Cl1:ourt, tbe ~rio~$ tbat were 
r1no~n fo~ to trp tbe cf)aUenge to tbe 2ilrrap , ftJaU I trp tbe cbaUcng to tbe 
i9on~. 

obfervati,ms Note, tbot Man Secundary bib iJ1fo~m tb~ Qt~urt, tbat tbi~ 1tJa~ tfJe SuIt 
as- touching the cOnfftlntlp obferbeb, onb tile manner of <!Entrte~,ll1 fncb ca[e~,tufJcre tfJe 2Ilrrap· 
mannerofdl.al- is cbnUengeb, anti bp tbe ~rio~~ tbe fame quafbctJ,01 offirmctJ. ~ntl Note, £lIfo 
~nges to the bp Man Secundary, tbM 1tJb~re OJ~e botb. cbal~eng tbe ~~rap, anb condutlc$ to 

my. tbe fabour, be map tOen glbc lttl1b~fb lJ1 eblbence; but.!{ tbe fame be a p~inl' 
tipriI cfjalIcng, tben be ougbt fo~ til make mention of tbntinb~cb [petiallp. Note 
afro, tbat 1tJbere one borb cbolleitge tbe ~rrap, tbi~ cbaUeng ougfJt to be rrab 
up tOe <trouncil~ in ·3Frcnd),. anb if be p~on~unce tbe cf)allcng bi~lrelf, bt ougbt 
fo~ to PJonOUllce tIJe fame tn 3Frencf); buof be bo put the fame tnto tbe ~ourt 
in lwitin!l', tfJi~ ougDt tOen to be 1tJJitttn in ~atin, anb [0 tbe fame ougbt to be 
$ecottlcb in l!atin, but to be repeateb ltp tbe ~ouncil at tbe ~ar in frencb.. 

'Y'horn:\s Zouch 
chief Juftice of . 

~~et~~neg~~~~cI~ !',sote, tbot ~r. David Waterhou~, ~ec~nbarp of t~e C2!ro1.1.ln ~be, in ~ollrt, 
flain doing of faltl, ~bat Thoma]) Zouch tua~ chIef Jufbce of tOe Kmgs Bench, In tbe tIme of 
Julhce. Where .ing E. 1. anb tbat be wag nain, fittinlJ ill tbe tbe feat of 91u1liCl~, (.mot at 
the Array is Wefl:min~er, but tll fome otOer place, tubere be 1l1al1' e.reclttingof 9fullice) an)) 
challenged, and tOot, be b.la~ llileb bp tbe name of Summus jufiiciarius Anglia:. 
by Tryors 
found indiffer-
ent. 
Note the cliffer- Note, w{Jere tbe fDefenbaut botb tbaUellg t{Je ~rrap, t1l10 ~rio~~ arc 
enc~,,:pere the rljofcn bp tbe lIIourt, anti nl)O~Jl, anb flnb tbem il1bifferrnt, aftertuatb~ 
:~~m~l:r:~~nt, tlJc. i&Itlintiff cbaUe.nge~ fome of t!Je 9turot.tf bp t~c iDon~, be i~ not to 
~(. . !{Jew tOe mure of bl~ cbaUeng ptcfentIp, but to n~lp tlfl tbr pannei be perufcb, 

anti 
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Hughes Plaintiff againO: Keymilb Defendant Enrred Trin" 7 
. Jac. B. R .. Rot .. 1490 • , 

I~ a Cpedal !iction upon tJ)e cafe, b~ougJ)t again~ tD~ jDefenbartt fo~ t~e~:: A fpocial action 

rettin'" of a ~uilbin"', in a 1IJatb anb on a bOlb plete of G~ounb, ab10pn~ upon ~h~ cafe 
~ ,..., ~ ~, • lot f '" . for fiol'PlOg f lng unto tile ~laintiff~ (loufe, an,b. tllerdJ.!1.11oppmg up ty~ee 0 yl~ onnent 3 lights, &c.

o 

!Iltgbt~, IIp 1ttbttb be fartb, tbat be IS bam~llfieb to t~e balu~ of 20 I. tbe. J)efen" Yelverton:l. I j. 
boot ~p wap of ~Iea faitb, tbat at tfJe .. tllne of tfJt~ ~udtltng bp fttm tbu~ Cd. Entr. :/.0. 

mabe fJi~ bweUing (Joufr hla~ berp rumoud, anti tn g~eot becap, tnfomucb Calrh. I. 
Cl~ tbat be 1tla.{t enfo~cdJ to tafte bown one ribe of it, onb upo~ tbe fame place Gbdb. 183· 

fo~ to erect a new ~uilbing, anb furtber ilJe1l1eb, tpat the ~ttp of 1!onbon eft 
Aatiqua Civitas, anb fet~ fo~tb tfJe cullom of tue ~ttl! of 1!onbon t~ be, fDat 
1tJfJere an ancient boufe batb bren, tfJat t{}ere upon ~bt~ olb founbatton £1p tbe 
faib cullom, be map (milb anb nop tbe abjopning Uigbt~ of anotber, ant! fo 
jullifie~, anb upon tbi~ ~Iea anb jullification, in tbi~ marmet pleabeb, the 
plaintiff tJemurreb in j!a1tt. John Moore, fo~ tbe );)Iaintiff, tbat tbiP ~Iea 
anb jutlificatioll tberebp i~ not goob, anb tbat tbe lltlIaintiff batb juff caure 
to bemur; the nopping up of ancient ~igbt$ i~ a g~cat ~ufan.l1 anb bamage, . 
fo~ tbattbe iUgbt~ are a~ JtttefI'arp as tbe boufe. j/t i~ bere o~jecteb, tbat tbbf OblIged. 
jullification i~ g~oUttbtb upon tbe cullom of tbe ~itp, to' budb upon au ·an,: 
dent founbatioJt. ~It anf1tter Ultto tbb1, tbe cullom bere i.l1 not tueU pleabetJ, Refp. 
anb tbi~ cullom it felf, a~ it i~ aUebgeb anb fet fo~tb, is not goob, tbe fame 
bring in it relf altogctber unreafonabIe, fo~ to flop up tbe iligbt.l1 of another, 
IIp a new ~uilbiJtg, 1l1bicb JLigbt$ a.re a~ necelTarp a$ bi~ boufe. ~Ifo the 
JJefenbant bere batf) not bp 1ttap of anegation fet fo~tb tbe ~tt of~arliament, 
ro~ confirming of tbc cullom~; tile }1Dlaintiff bere batb fet fo~tb tbat time out 
of minb, tbefe 1!igbt~ babe breit, anb tbe jDefenbant canttot ptcfcribe in fbi~, 
tbat be time Ollt of minbbatb ufeb to nop up there nigbt~; alfo rtc CUllOlU, 
a~ it i$ Dere latb, ig unreafonable, fo~ a man cannot p~ercribe to toke awap 
Illp inheritance, ilnb in tbe ~ooIt of-43 E. 3. fo. j 2. 1l1bere an !U':Jbot bring 
9lo~b of tJ)e ([lille of c. faib tbat tbe ufage~ of tbe [lUIe 1tJere Cucb, tbat tuben An'lI [; 
tbe ~tnant bib ceffe £1p 1. pears, tbat tile l[o~b map enter, anb bolb until tbe to 0:111 uaa~an 
;-:-~enant bo make ag~rement 1t1itb bim, a~ toucbing tbe arrerall'e.l1, anti ofhillIeritage • 
.. atb, tb~t be tnbo 11la.s ~enont bab cdfed fo~ 1.. pear.l1, ltp fo~rc ttJbereof be a~ 
!llOt~ btb enter, flecaufe tbe u[age ltJas bttlp ancbge~ fo~ _ to be in tbi·g Dille, 
Clnb tll no orber. :lIt 1tta~ tbcre belb bp Koivet, anb tbe 1tl(Jofe <!tourt, tbat tbht 
1tJa$ an ill ufage, to oull: a man of bi~ ,crltagc. ~t ltJa~ alro furtber al,: 
It~gCb tbot tbe. 2nit o.f }9arIiament ,~o~ confirming of tbe rullom~ of tbe 
<ZClryof 1[onbon, t~ a p~l\late ~tt, of WblCb tbe (lrourt bert is ltot to tafte anAl 
Ilottce, u~Jers. tbc famc be Cpenallp aUcbgeb up tbe partp,anb fo wa~ it abjubg,: 
ttl (Jere In. tbl~ €ourt. Trio. 29 Eliz. 2. betltlren Bland anb Moiley, cited Cook 9. . 
PIa. fo. 26. 1I1 Aldreds cafe concerning a cullom laib to be in tbe ~itp of Y ork. $~ rl"l~' ~ Ell~. 
to tbe ~anner of rl}e plcabing bere ~It ~ar,tbe Came i~ not noob, tbc ~Jaintiff and Ma[]~;: 
tOmpJatn~ bere of a b~ma~ to blm bone £1p t{)e cretting of ;mltiIbing~, in cafe cited CODk 
a parb, anb upon a batb plece of ~~ounb, tbe roefcnbant bp ~lco fait{l, tbat ? pa. fo. jO. 

f)e ~ab an oJb llJou[e~ p~rt of 1tlbldl 1l1ae fallen tlomn, anti tbat t{lcre be bib In Aldreds cafe. 

~udb tbe new, tbl$ l~ no rt~fficient tlnfhter . to . ~be i&laintiff~ jDcdara~ 
tl.on, no~ vet to. tbat , . of l1lbld) tbe tomptalllt t~ mabe, bring ftl~ ffop~ 
PIng of btJt amlrnc lrtgbt.t1, fo~ if one bo d)arll'c Altorber f01 l110~b~ 

!\ 2 £pol*"n 
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fpatten in Middlefex, anil be pieab$, anb junifie~, a$ to tD01b~ fpoNen in Ef
[ex, tbi~ i~ not goob, fo bere in tbhf cafe, tbe lDefenbant mafte$ ItO anfwer 
at all to tb,e ,Iaintiff$ Declaration. Stevens ag~eeb to tbe contrarp· fo~ 
tbe jpefenbant, tbat tbe };)Iea anil jullifif,ation i~ goob, a .~ifberman map 
p~efcrtfte to big tbe 1lanb, anb to fafien llake~ to b~p bip net$, anb tbi~ up", 
011 tbe foil anb freeboob of anotber, tbe reaf(ln ip, becaufe tbi$ il1 fo~ tfJt 
publica goob, anb tbe otber map alfo p~ercribe againff tbb1, fo~ to babe a 

~ E f< 8 certain benefit, o~ recompence gibe" unto {Jim fo~ tbe Came, tf)ip appearetb 
J '). ~;' E~·4.1 . bp t{Je ~ooft6 of 8 E. 4. fo. I S. 19' 1.. I ~. 4· fOe 1.. 8. 6 Brook tit. Cuft~rne p~~. 5' I. I I. 
fo. 2.8.Br.tit. II H. 7- fo. 25- h. Coke. 9. a. pIa. fO·58. 1n Blaud anb MoleI~s cafe, cUrb In Aldreds 
Cullom PIa. cafe, tubere it ip refolbeb, tbat if one batb a'la1tJfu~ .taftpttnt o~ Ptofit bp p~t;: 
51. ~ I H. 7· fcription, anotber cunom, tubicb i~ Iikc\Uife time out of minb, cannot taffit 
~~;:~.a. la. tbe firll atuap, fo~ tbat tile one cuRom i$ a~ 'ilnc:ient a~ tbe orber; anbjt 
fG~.5g.in BlIua, hta~ refolbeb in a cafe betwlf'n HammoI)d~ anb Alfey PaCch. 34 Ehz. C. B. Rot. 
and Mofeleys 275'. tbat bp ~b~ ([unom, a m~n mall budb upon an olb founbation, anb 
cafe, cited in fo tua~ tbe opInton of Popham chi~f JllftLCe. B. R. t{Jat fucb a cullom hta$ goeb, 
Aldreds cafe. anb fo 1tJas it abjnbgeb bere in tbi~ p~indpaf c"fe, t(Jat tbi$ ,,ullom i~ grobt 
~~mmOndtnd but becaufe tbe lDefenbant bere, in pleabing of big ~llifitation bib not ret 
Pat~&~ 3

c
: ~liz. fo~tb bp wap of pleabing, tbat be bib erett tfJi~ bip ne1l.t builbing upOn tbe alb 

C.B. Rot.2.75. fonnbation a~ be ougbt to babe bone, fo~ tJ)tP caufe, nnb fo~ tbid omiffion, 
[lp tbe op.inion of tbe blboIe €ourt,. tbe J)lea i$ not goob, anb fo eDe }Oefen" 

Jodgment for bant batb faileb in bhr juffification, anb tbat tbt }Jt)laintiff bab goob caufe foz 
the Plaintiff. tbi£1 omiffion, to bernur in llatu, anb fo bp tbe fiule of tbe Q.Court, ~utrg: 

ment tua~ giben fo~ tbe ~laintitf. 

Note, tf)at anotber ~are of tbid nattire tua~ afttduatb, Mich. 10. B. R. 
[J~ougbt [Jp. 

Newal Plaintiff, againll Barnard Defendant, andentred 
P afch. 10 Jac. BJ B. Ret. 5.97. 

A JbPeCial ~ttion upon tbe ([afe tua~ tbere I1~cugtt-flp· tbe l&Iaintiff againll 
1":1 ~aion upon tbe '}Defenbant, fo~ llopping of tb~££ ancient iigbr~, tnbicb bab bren rbrre 
~e c~fe for f tUlle out of minb, anti t{Jat tbe lDefflibant bail fioppdl tbem up totalitClt ad dam
th~~~I~;~S 

0 
l'lum, tbe jDefenbant pIeab~ in ;l5ar, a~b tbere~p ~otb confefp tbe nopping of 

totaliter. tWo of tbe 9!igbt~, anb part of tbe tbtrb, anb }ufidiep, anb after~arb)1 tafte~ 
Yelverton 2.25· a Travers in tbi$ manner, abfgue hoc, tbat be ffopt up tbe tb~re 1!tgbt~, alitE:r, 

• vel alia modo, anb in t~i~. 91ufiification be fbclll~ tbe cufiom of, London to be 
JLl1ih<!S 2. by tbi~, tOat anp one mapbtulb up~n a~l ~lb fOUnbatloJ.l ,anb upon bt£) o~n nanb, 
the cullom of tbe tubicb be bab bone, anb [0 Jufitfie~. ~~ to tbl~ Travers, erccpttOll 1tJS$ 
;:ondo; t:n~he taken, tbat tbi~ i~ 110 anfhler nt aU unto, tbe jDedaratioll. Williams Jufl:ice, 
ot~e:~l lPlaintiffbp tbi$ !Declaration ball) b~rt lotb to pouccbarJ;Tr, tb.e llopping of 

l of bi~ iUgbt~ ,totaliter ,anti fo~ tbe 1tJblcb be batb ~~ougbt bt~ ~rtlon, aub P81U~ 
Travers bert a~ it il;1 taken, witb 011 abfque hoc)l~ no anfwer at aU to tbiS 

Exceptions to }Declaration, but pou ougbt to babe anfwcreb, guiltp, o~ .not guiltp, a~ to 
the Travers. tbe refibue, anb fo pOU ougbt to babe pleabeb, ltHtbout taktng or anp Travers 

at aU; fo~ 1tJbere tbere are tb~1f' 1tl~ong~ faib to be bone, aP in tbb~ ~afr, 
anb tbe jDefenbant lllake~ anfWer onIp unto t1110 of t~e~, ~nb (ait~ notbing 
at aU to tbe tbirb, tbi~ i$ ttO goob an{hler, anb fo !t. 1$. lJt t~lP rafe beu, 
pour plcabcing tb~t ~Oll babe lloppeb two of tbe ~I~lntlff~ Ulllbt$ totaliter, 
anb tbi~ pou babe J~1l1~eb bp tbe. ~ullom, bp [lUtlbtng upon an olb :foun~ 
bation,- anb tbe tbirb lJl part, WItb a Travers. taken,. abfque hoc, quod aliter, 
vel alio modo, tbe abfque hoc, bere. goe# to t~e tctonb ~tgDt$ ftefo~e mention:: 

ell, 
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ttl anti a~ tatbe tbtrb in part; tfJi~ i~ no anflller at aU, fo~ . tbat pou ougbt 
to'babe plenbcb nat guiltp, a~ to.tbe rdibue, anb ~ot to babe taken a Trav;ers, 
a~ to tbi~, we know. pour meanmg, flp pour fal1tng;. a1t to part of tbe tblrb, 
t~i~ i~ no goob p~eabtng, but po~ ougbr, a~ to tbt~ tm.~b part to babe ple~btb JUdgment 
not guiltp anb tberefo~e fo~ tbl~ befault In pleabmg, :lrulJgmtnt ltJa~ IJIben given for th, 

{tp tbt ~ourt fo~ tbe ~Iaintiff. y Plai ntiff. 

Note, bp Fenrler Juftice anb'tb{C¢ourt,'if aman~e bou~b bpbi~ ~onb,to Condition ofa 
feU a 'Jj}oufe to J S. anD afterJ11arb.dfle~o~,e au!" fale ~p btl~·.mabe to J. ~. be ~~:~et~~~~:n 
feUd tbefame fpoufe to J. D. t~t fip tbt~ .cale. tbe :l3011b l~ 'Jeadp fo~fettelJ, he fela it to ;ri
anb tbi.t1 to be fo, noth1ttbflanlnng tbat afttr1tlarb~ be lJot{J' repurc~Jfe tbe ther, the Bond 
fame '~oure again. . .' ,forfeited. 

Minel Plaintiff againl1: Nicholls Defendantli 

, ; '( co ,., 

'i.n!; 
, II,;! 

N Ote tfJat upon a ~rial at tbe ~ar lip, a ~urp of EfT,x; in an 2fJttion of Cafe upon the 
. I~refp~f~ anD ($jectment, up~n tbe cebiD~ncr "J-~nD uJilon ~onllru.ct~olt o! conlt;ruction of 

a [(;)"H, rbe €afe appcarCi) to be tbt~; John Cuttmg bemg, [e1reD;tn fe~ fimple, a Will. 

of 1r.i£.f£U~ in biber~ placed (~.) of tbe W}ano~ of Allens, :anb ~umbals tn E1fe~, 
anti of btl.1er~ otber llanb~ alfo in Kent, anb of two feberalmoitit, of!J!anb,-, 
b~ feberal purcbafe~, tDe one oftbem in- ELfex, .anb tbe bt{Jtt'in Kent, mafte_ 
bt~ lall mill in tn~iting, in manner following) ($.) Firft, be bebifetb tobbl 
mife, tbe ~oufe in 1l1bicb be bltJtlt, tantb bp: tbenamt of AHens, alias RumbalIs; 
ro~ tbe term of ber llife. ~nb a~ to Itlp .itied, 3J bebife aU mp 9If}oitieJf in 
Kent, unto Thomas Bearblock (bi~ ~on- in.-taw) anb unber 1tJbtlm tDe ~lait1~ 2. Cr. 22. 10+: 

tiff daim~ making no otber mention of bi~ Wloitpin E~x') anb be ljabing but I Cr. + 73 -4 7 +
'One W}oitp in Kent, tbe onl~-quellian \Ua.t1, ltJbetlJer bp $fel11o~b~ (W}oitit$) 2. ~o. 3 2. 

batb tbe W}oitit~ ({Joulb par~ o~ not. 91" tbi# QJ:afe, 6p Flemming chief Juftice, {-fot 9· 71 
anb Yelverton Juftice dtarIp, tfyne. bp mill Dotb bebife fJ~ tlanb; in-bis own Dy. ·31:t~61. 
poffeffion, anb be barb 1!anb tn bl~ ohm pcffeffion foJdp~ anb alfo other 1!anb 1 And.I2,P2j" 

infJil poffeffion b,ut i!l common tuitb anarber, flp tbert tnO~bl i~t.tlJi~ Wilt, not 2. BuIlt. 128,9, 

onlp tbe 9lanb,tf tn bt$ own paffrffion, but aI[o tbe 1lallb~ tubub be batb in 
polteffion, anb in common lnitb anot!lcr, rtJaU aU par~ lJp tbil1 Will. 9lf 
it man babe llanb~ cbaegi'b witb rrnt, anb batbotber 1!anb~ alfo, tnbicf) 
ate not "tbargeb htitb an!, tlent, anb flp lJt~ l1f)iJl botb bemife thefe bi~ :Uanb~ 
d)cltgeb, anb all bi~ orber j!anb~ cbargeb, tbe ~ourt dear of opinion, tbat 
bp· tbefe 1tJo~$ in bi$ l1f)ill, notlt1itbtlanbing, be bab I.l~ber 1!anb~ in Kent, 
Jjefibe~ t1)e :lanb~ llllltnfb l1efo~e, pet bp tbe 1tJo~b8 pf,-t:Il.rs milt, be fI)aU not 
babe t~. otber nallb~, but onlp tbe 9!anb~ tbat were 'c{)argtb, anb tbi~ llla~ 
tbe opInion of tbe 1l.lbole €ourt, altb fo, a~ Flemming chief J uftice obfrrbeb, Wag 
rfJe opinion of aU tbe 9fubge$ of tbe ~ommon ~encb altb of tbe 1!o~b ([ban;: 
tello~ tuben be firfl brarb tbe ~are, being pur unto bim, anb fo 1tta~ it dear;: 
Ip f1~lb; anb a~ to tbt .1tlO~b~ (If tbe 119i11 {):en, be babing feberal W}oitiel. 
one tn Effex, tfJe otber tn Kent, botb bebife bht ·.itit$ anb aU bi~ otbet 
9!al1~$', lllfJitfJ be bab, .o~ ~itJbt ,babe in Kent, unto Thomas Bearblock, tile 
quetllon ltJaD, lnb~t~er tbt~ I!muatlon of Kent, ftJaU e~dube Eflex o~ not; rfJe 
([ourt dear of optnton, tbat tt {fJaU not: rOJ tbat tbe fame i~ all but a~ one 
W}oitp, being aU purcbafeD l1p one, (~.) flp ~be ~enato~, anb 'Of one, anb 
fa!l1f perf on, rudi. t~at fll,J tbe name of btg ~ottp, anb a~ bi~ ~oitp, anb fo~ 
tbtd. r~aron,tbe ~pmlon of tbe ~OUtt h1a~ ,tIlat tbbt in tbe Will of tbe bebife ofbifJ 
~ottle~,(namtng onlp Kent,tbattbi$ claure ffJall e,ttenb unto botb plact$, botb 
to Kent anb Effex, anb ~b~t flp tbefe wo~b~, fo~ botb tbe ~oitie,tf fball par~, 
.anb fo wal tbe dear opUllan of tbe €ourt fo~ tbe ~itle' of Bearblock, unller 

1lJbon~ 
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1.8 Pare I· 

VerdiCl: and 
judgment pro 
~ren~. 

Plat Plaintiff, againfl SleepDef~ndanr . . 
An a~ion of IJ!! an ~ttion of ~rtfpaf~ anb <!Ejettmcnt trieb at tDe :l3ar'- fJp a Hartford~ 
Trefpasand {hire Jury, upon not guiltp pleabeb, anb opening of tbe <!fbibenee, f01tbe 
ejeCtment. (ijLitie of tbe ~(atntiff (fleitig a ~elflt' of a leaCe fo~ pear~) tbefe point~ bib a" 

rife. ~ leafe fOt peant mabe, upon a eonbition to be afurlUarb~ aboibeb- (Jp 
,tbe reberfioner, upon tbe papment of fi): pence, tbe ierrl't enterH tJp fo~ce of 
tbi~ lleafe, anb afterb.larb~ anotber tnttr~ upon Dim, anb borb bfrreife bim, 

A tender for tbe quellion mobeb tna$, lUbetbrr tbe ~enber of ,A;f): pence, miubt nom fie 
to avoid a IC:lfe mabe flp tbe Seberfioner, fo~ to aboib tbi~ ieafe, after tbt.~ .iOirrtifin tbu~ 
for years :lftcr Dab . .l'ir Francis Bacon Solicitor General, tbat tbil ~enbet of ~ir;pence, t(laboib 
t~e ~e{fec is tbe neaf!, cannot notu fie mabe after tbe .iOiffrifin; flut tbe wbole Court of a 
d~~ed. and cont~arp opinion, fo~. tbat tbi~ papment il a tbing collateral, anb t~e papm~nt 
g of tIJll1 nump to abotb tbe aeafe, map-1lerp well be mabe, notU1ttbllanlung 

tile lOifTtifin ; upon tbe ebibenee, tbe 4rafe appeareb to go fureber (~.) a man 
babing it term fo~ pear$ in bbt otun rigDt, anb after1lJarb.tt rbe rebttnon 9f 
tbe :Jnbetitant~, a snE}oitp tbereof botb befcenb upon Dbi' mife, tlJe quellion 
lllobeb flp ~tr Francis Bacon Sollicitor General tua~, lnbetber tbi£t befctnt of tlJe 
reber~oJt of tbi# SIn)Oitp, coming unto_ bim in tDe dubt of bi~ [[life, tball er~ 
JinlJU\tb anb b~ob.ln bi~ ri1Jbt anb inttrell in tbe term, mbieb be bab in bi.a own 
rigbt tJ~ not. ~ir Francis Bacon SolHcitor, tbat tbir; befeent botb b~oWn anb etl' 
tiuguif{) b1£f inttrell in tbe term, fo tbat be tan now make no bifpofition tbereof, 
fmt tbe b.1bole. court (Willi~ms Juftice onlp ftcepteb) b.la~ of a eontrarp opini~ 
on, fOt tIlat tbi~ befetnt bert unto tbe mife of tbe ~u~flanb, fleing tile 1[effre 
of tbe reberfion of one ~oitp of tbe aanb, bib rome unto bim in auter droit, anb 
tberefo~e tbi# f{)all not b~ohln, anb ~tinguim ebe term fo~ pears, hlf}icb be 
l1ab, anb 1t1a$ pofrerrtb of, in bbt omn tigbt, but tbat notlUitbtlanbiug tbi$ 
interbenient ~tt of tbt bereent, unto bi~ mifr, be map pet well l1ifpofe of tbiS 
term. Crooke Juftice faib unto ~ir Francis Bacon Sollicitor, if pou bab put poue 
4rafe a little furtbe~, tbat tbe I!}u~flanb, after tbi~ befcent, bab iffne flp bi~ 
mife, fa tbat be 11la~ tbtreflp intitleb, to fie ~enant bp tbe couttefie, anb fo 
tbat bereflp, be tua~ to babe ~bi$ in bis ohm rigor, tbi$ hlOlllb babe berp mlleD 
enfo~ceb tf)e Cafe., anb mabe tt tbe llranger fo~ pall, but ag to tbilf tbe anftuer 
tuaa mabe, tbat tlJe 0u$bantl bab no itrue bert in tJri.tt cafe, anb fo no opinion 
hla$ giben a11 to tbi~ cafe put IIp Croke Juftice, 1lJbere tbe 'u$banb hla_ in~ 
titIeb to fie ~enant bp tbe current, tbi~ 1tJa$ onlp mobcb, Dut no opinion giben 
tbeuin, one b.lapor otber. Williams Juftice, atuuittbe firll leafe maileDp Lee to 
Connifeby, lUa.t1 UpoU trull fo~ abbt1ncement of bi$ ,IDaugbter, lUbo marrieb 
h1itb bim, tile llJu$flanb map deadp bifpofe of tbi~ term, anti no remebp at 
ttle common natu fo~ it, fo~ tflat be map berp hlell bp tbe \!tommon i!atu bif~ 

Eoce of tbi~, tbe 1Ubole <!Court ag~retJ ltlitb flim i~ tbhl'. Williams Jufiice, if a 
eafe fo~ pear$ be mabe to tbe llJu$flanb to tbe ufe of bi$ mife, tbt 'U~~ 

flanb map well feU tbi~ fo~ a goob confiberation, anb witbont aU quetlion 
tbi$ i$ goob, anb tbe mife batf) no remebp fo~ tbiS flp tbe ~omtnon :EaW. 
Note, 0$ to tbi~ point of tbe e):tinguttbment of tbt term, flp tbe Defcent of 
tbe reber(ion of a Qf)Oitp of tbe ianb~ uuto tbe Wife of tbe 4tetno~ (lap tbe bi, 
rertion of tbe hlboJe \!tourt, t):eept Williams Jufiice) to tbe ~urp at tbe ~r, 
lIlat tbi# term fo~ ptar~, bp tbe befeent of tbt ~nberitance of tbe reberfiGn, 
of rUe .,oitp unto tbe mife of tbe ~erlno~, tbaU not e:rtinguift) tbt term, \f tl)ere~ 
fo~e no caufe to babe tbe9!ttrp to tinb tbi" Cperiallp (tbouub it De matter in i!atu) 
tl)t Qtourt ba~inu bdibereb tbelt opinion tbertin, onb fo upon tbi~ birection tbe 
9[urp gabe a IJe!1eral ~erbiLt fo~ tbe ~Iainrtff; anb Note, tbat tbi.t1 matter fle1 

ina tbe, matter m naw, tbc Court tua!f mobeb to llap 91ubgmcnt. \Villiams 
J"l!Hc.e 
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Juftice tbat bp tbe befeent of tbe inb-eci'tante of tbr. r~berfion of a lllottP unto .-
cbe Wife, tbe ~nteretl 1tlbit~ tbe. ,upbanb bab beuin ~o~ pear£), in bi.s o~n 
~jgDt, t~ up tbt,~ befetnt e):ttngulftJeti.. Fenner, .Croke J ufhces, an.b Flemmmg chIef 
Juftice, tbat bp tbi~ befeent, tbe term l~not t):ttnct, upon ~ motton tben mabe, 
to babe 31ubgment giben actO~billg· to tbe general !@ertuct fo~ tbe 19laintiff~ 
Williams Juftice oppofeb tbe fame tlronglp,. tbat 9l':lb.gme~t ~af5 notto.be giben 
at all; tbe otber 9lubge~ bitfereb from btm in OPlJ1!O!l tn tbur, anb b~b *;11l of 
tbrm deadp rig~re, tbat tbe Jjubgmeht ougbt to be. gtben fot.t~e 19Jat~tUf at~ 
cOJbtng to tbeif)erbiit. Flemming chiefJufrice tb~n fatb unto \yl1ha~s Jufhce, pou 
oug!Jt not now to fpeak anp tbing to tbat tuOttb \Ua~ .tbe pamt ~n :latu, tbert' .. 
bp to binber tbc gibing of '9[ubgment, after tbat tb~ ]~lCp bab glben a general 
!lllerbi(f, (be it tbe one 1tlap Ot ti}e otber) fo~ tbe}!)Iatntlff, 0t fo~ tDe lDefenbant, 
fo~ bp tbcir \let~ict fo .giben, 1tl~ art all Of. u~ .to bF tondui)eb~ flub bere ~bep 
babe giben tbctr berbllt, acco~tlll1g to our l11tItnauons, ani) ~~ tbl'p pertel~eb 
Ollt opinion~ to (Je, Op bedartng of tge fame to tbl'm at tbe tlme of toe ~r~al, 
anb ag tbe point~ bill ~rire, anb were p~opoutlbeb, ~o.~ our '9Iubgm~nt~, 1llbteb 
attOtbingJp we tbcn beJtbcreb, anb tbcrefo~t bp tbelr general beri)ttt, we are 
noUl all of us tondubeb, nub we ouggt now to gibe :J/Ul'JgllU'l1t arco~bing to 
tl1e :J!)erbict, Bnb tbat 1.t1ftbout aup fucb c]:ccption to (le talten, flub fo b.p tbt 
fiule of tbc ~OUtt, 3lubgmcllt lt1a~ gillen arco~bingl!l fo~ tbei&Jaintiff. 

Williams Jufiice faib to tbe "-!ounfel at tlJe ~ar, a~ dear a~ it i~ tJjat pall are Judgment for 
ilt tbe ;lSar, fo dear it i$, tbot (Jp tbi~ befceut tbe ~crm i~ cttinct. Croke Juftice, the Plaintiff.. 
tbi~ a boubtful <Zeafc, (Jut ltHlclf of opinion tJJat tbe ~e~m ttta~ not ertinrt. 
Williams Jutl:ice bib abbife tbe ~ounfH to b~illg an ~ttaiJlt againn tbe 9jurp, fOt 
tbi~ tbeir dterbict fo giben fo~ tbe moit!', tbe tame bring dcadp extinct ani) gon. 

The Pre6dent, Fellows J and Schobrs of Saint Johns Ccl
ledge in Oxford Plaintiffs, againfi the Lord Norris Defendant-. 

I~ an llctiolt of r<!rrcfpaf~, anb Q.l:jettment It~ou!Jbt flP, Tbdmas Clark :l!etTre of Th~mas Cla.rIt 
tbe ~oUcbge, agam1l Thomas Hannes l!)l'fenbant, ltlbO daimeb unber tbe ~~mt. a~aIU!l: 

;l!.o~b Norris bi~ ~itJc, t~i~ 1ua~ (J~ou'lJbt . fo~ tbe ~ria! of tbe ~itlc of Bagley neso~~nd~:~ 
woods, or Bagley common in Rudley, tbc (~rta! at tbe ;l}ar b!1 a Barkiliir,e :lIurp, an action of 
upon not gUiltp pleabcb. Tre{pa[s and ' 

ejectment. 

N?ta, tbat upon cntting up tile ebibence, tbe l~Iltintiff' b~daritlg upon a leare Hie in Gl~ia 
~O !Jtm mabe bp tbe it>~efillent, feno\t)~, anb ~cbolar~ of ~t. Johns ~onebge p~l~r. ~ml~ 
1n O.xford, bp 31n~entur('J upon pccufai of tbe .IDedaratiol1, rbc J;llaintiff be" ~~a~~i~nemal~~s 
dartng upon t~etr 1Le.tl~e ~abe unto bim, fo~ ~rial of tbeit ~itle, t~ere :ap: the Declaration 
pearcb to .~~ t!Jt~ o~tmOt~ In tbe tondufi~n of t6e jDcdaration (~.) hie in Curia not good. 
pro!at. WIlhams J~filce, tbt~daufe of Chiem Curia prolar.) ougbt of neccffitp to 
be tit tbe .Declaratlon, o~ dfe tbe Came cannot be goob, aub tOcrrfo"e Williams 
Jufl:~ce, ~nb .tlJe ([~Urt bib abbife tbe l&artic~ to ag&ff", to tltnl?ub rue }Decla" 
ra!lOn til tOt.tfpartl~ular, l1~fo~e t~ep p~~ceebeb anp furtber, in opening of tbe 
eUlbence; but not1tlttbn~nbtng tbl$ ab~lre tbep abbentuceb to p~ou('b 1Uitbout 
anp. amel1b~ent of tbl~ daufe. (Wbtcb 1na~ fo material, anb omitteb.) 
WIllIams Jufilce, cJearI.p, tbe i&lattttiff ougbt bere to babe faib in .tbe tondu" 
film of bIg )Declaration .(hic ~n Curia prolat.) anb tbat tbi~ ttception i~ un~ 
anf1net'a~Ie. Nota, ~bat ttl tbts tafe, tbe (!Ejectment i:eafe being matle up a 
€o~po~atlon, tbep h'aIeil tbe Ieafe, anb belibcrcb it bp tbeit ~tturnep, 
'alltng a lJ!t~ter of ~tturnep from tbem to beIibcr tbe fame. Curia, tbep 
LantlOr tlo tbt~ in anp otf]ec manner, but bp tbde !auurttep ~ tbep are 

onIp 
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Onl~ to fuIt,fcri;be anb.feal tbe I:eafe,anb to beliber tbe fame bp· tbdr $tturnep, 

babmg tbelr 1!etter of ~tturnep fo to boo Note, tbat after a long ebU.ence---:,,: 
a£1 toucbing tfJe ~itle, anb tbe ~UtP being reabp at tbe ~ar to be!tber up 

Plaintiff non. tbdr Il'erbict, tbe ))Iaintiff l1eing calleb (anb biarttlling of tbe llefi"o~~ ratitfe) 
flit. ~ecame JI!onfuit. ' 

• 
An ACtion of 
Trevor and 
c:onverlion for 
Hay. 

Stat. of t E. 
6. cap. J 4. 

Sir John Poultney Paintiff againfi Ma/fe Defendant. 

I, 'Jl} an ~ctiolt of ~rober anb Conberlion~ of certain "ap~ upon not Built!' 
pleabeb, tbe fame tna~ triell at tbe ~ar I1p a :lIurp of Middlefex, anb up~ 

on tbe ebibcllce tDe t<iitle appeareb to be fo~ "ap, \1Jbkb ltla~ claimeb, a~ in 
rigbt of Coltney Cf)appd. Note, it tua$ obferbeb in tbi$ cafe, t(Jat tbe Poul[
neys ltlere JJtnigDt£t in tbe time of Jting Edward. J. anb babe fo continueb until 
tbi!~ bap in tbe famt bignitp, anb tbbt ltla£t tUU~ obCerbeb fo~ tfJe antiquitp 
of tbetr name, anb a~ to Coltney €b~~eI, Williams' J~ftice, obfttbeb ~fJat tbe 
~tatftte of I E. 6. cap. '+ mabe fo~ glbtngof QI:banteru~ unto tbe lUng, tile 
fame i~ to be unbedfoob, tbat fucb €Dappdli are tberebp giben to tbe jdng, 
ltlbicb b.1ere tllen in effe, at tbe time of tDe makinJ of tbt ~tatute, oJ tllbicf) 
ltlere in in effe ~ bffo~e tbe ~tatute matae, rutb a_ mere in dIe, in facto, 
il.t tbe titne of tbe ~tatutt matae, o~ ltlbicb mere in effe, in jure in rigbt 5" pear~ 
befo~e tbe 1!atn mabe, anb tbbf be faib to tbe €ounfd, tgep mere f01 to p~obe~ 
o~ elfe tbep p~obeb notbing: ~be mbole <Ztourt ag~tib bJitb bim berein, quod 
nota. . 

Moved 'n an Note, an ttcepdon. tna~ taken in arrdl of ~ubgmet1t unto tbe Declaration, 
arreft~! J udg- in an 2Ilttion upon tbe cafe bJbere tbe lD~o)1g tua~ latta to be bone, in biber$ pla:J 
ment that the ce_,anb in tb~re place~ Nominatim,tbdOefenbant in~ar pIeablf bp wap of luai .. 
~enire facias fitation, anb fite# tbe Came unto one place onlp, tDe venire facias, wa~ taken 
IS well awarded. from all tb~re plates, tJJe t):teption taftn tua~ tDbf, tbat tbt ~rial tua~ not 

Boob, fo~ tbat tbe venire facias tual1 taktn from all tbe tD~et place£t, 11lbere tbe 
fame ougDt to babe been taken but from one. Willianu Jufi:ice, tbe venire facias 
bere hla$ tueU a\tJarbeb, of aU tDt tb~ee a1ille~, anb tDep aU tb~tetball af~ 

Judgment ref~ lDatnages; tDe mbole ([ourt bib alJ~ee 11litb bim in tfJilf, tDat tfJe venire facias 
:;:~~i:,r the tna~ hldl altlarbeb, lldnlJ of aU tfJe tb~re (1]ille$, t{Jat luere nameb, anb fo ltp 

tDe wbole Q1:ourt,tbi$ e):ception tnobeb in arcra of ~ub1Ttnent lua£t Obtrruleb, 
anb fo bp tbe JJiule of tile €ourt, 3Iub1T~tlent lua~ eutreb fo~ tbe plaintiff. 

Thorner Plaintiff againfl: Field Defendant~ I 

;1' Iell! all ~ttion upon tbe €afe, IJ~OUl1bdl upon a p~omire, upon Non ail'urnpfit 
~: ~~J~~fll: .pleabeb, a berbict \tJa~ !libtn fo~ tOe ~Iaintiff. ~t tba~ lllol.1tb fo~ tbe ~e~ 
a premife, Sec. tenbant in arreft ,of jUbgt:nent, tDat tbe JDedaratt,ol1 \tJa$ not goob, fOt ltlant of 

a goob confiberatton tberetn trp~crr£b, anb fo~ tblS, tbe €afe apptareb to be, 
tIJat tbe ~Iail1tifffoIb tl ~o~fe to anotber fOt fibe marlt~~ tbe JDcfenbant be" 
ing tbere p~efent, bib tOen anb tbcre fap, tbar inconnberation of tbe faib fait· 
(if tbe partp to \tJbom tbe ,o~fe lUas foli) bp tbe lE>Iaintiff) if be bib not 
pap bim fo~ tbe fame, tbar tbe roefenbant bib p~omire bim be tnoulb fee bint 
patb ro~ tbe fame: upon non~paiment of tDi$ monp bp tbe JDefenbant, atto~# 
bing to bi~ p~omife, tbe }l:)laintiff b~ougbt {)i$ ~ction, flnb bab a berbict 
fo~ bi~ monp: tbt fault affigneb in tbe jDedaration~ fo~ to andl tbe :31ubll~ 
mtnt, tthl.~, fo~ tbat,it i~ not erp~et1p' laib it:t tbt jDedaration, tbar tUe fale 
~lltt~ fo ~atle at tbe tnaanct ani) reqUta of tbe lDefenbant, anb tbi~ p~omife 
l~ alfo fatb to be after tbefale of a Jl)o~e \tJa~ pall, anb pcrfttteb anb fo . , 

no 
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no goon conutJeration to raife a p~omire. Willia.ms Juil:ice,. if one bapnfb to be 
in Cheap-fide in a ~erttr£f ~bop, anb tbere buplng of ~tl~~, !U>dbetg, o~ 0:: 
tbtr tommobtti('~, anb after be b~tb bouabt tbcm, allotber brtng tben tbe~( Pte:; 
fent, Caitb unto tbe ~£rcer; tbat If be bo not pa~ pou ro~ tbcm ram~,] Will. ~~ 
if one bo botro\tl 160 I. of.anorber perron, ont ltetn~ tbere p~~rent,ral~b utttobim 
lllbicb bib lenb tbt monp, tfbe bo not pap pou, ~ tull!: n.otwltbftanbtn(f aU tbt$, 
be fo faib, pet fbiS p~omire in Ualll, tum not tbarge bUu, unlef~fJe rattb~ (anb 
tllat it be fo etP~tfl1lp faib in tbe lDedaration) tbat be ufeb tfJefe WO~b~ ($.) 

_ beliber unto tim; o~ fueD a one, at mp reqndl anb b~nre, furl) [le1bet$, o~futb a 
fum of monept o~ anp tbing elfe ttJbatfoeber, nnillf b~ bo llot ~ap,po~ fOt tile 
Came, tfJen 3r will pap pou fo~ tbt fame ~ futb a W~~mtfe. t11ab.e t~ibt$ man: 
tIer, tuiU tueU tDarBe ljhu, but otbrr1tllfe not, (as tntbl~ PJtntlpal'tare~) ~tt 
p~omirt being mabe after tbe fate of tbe i)o~rt? au~ tbe r all}f llQt tnab~ ~h~:t)t~ tn;: 
fiance ani) ret]uell, rbe tnbole ctrOurt ag~eeb tnttb btm beretn,'~t1b tbattj)~ wa~ 
a goob ttteption taken unto tIle lD~dar~ti~n, ~o~ EljJ tile op!~ion of tbC"~bJbole . 
cf!ourt, tbi~ ~tfumpfit bert, a~ it t$ fatb ttt tbt_ IDedaratt(Jn, ranttlj~ ',!barge 
b,il1t" it b~iilg nbt faib in tlje ;Declaration,. tllat t~t fait .'~~ loan .1tlll$ }~pbc I at 
Ili~ inftanct anb rrl]netl, anb tbat fo~ tbt~ cont'ti:Jeratu.ll1, be'tutl a(futne an~ 
P:Olliife, tbat if tbe otbet bib not pap bim (01 tbl! r~tpe; bt tuouIb, rlrtb if tfJt 
fame lUere laib in tbi~ tlUlnner, t~en Dp t~t'9Pin~otlof tbe tobotc €i:rtftt t)~arl!:, 
fJe (JJall De ebatllc~ bp rea Can of b~~ .ptomlfe t~ t~t~ t11a~rr ll:la.be ,a~b fo. Intt .. to 
be in tbe 3l)edaratton, but not ali It t$ bert Intb lt1. tbc roF~I,aratton2 tn tbt4.p1in::: 
ripal cl!arc, ~nb tbat fo~ tDe r~afon befo~e e):p~ttTtb+ Croke ]ult!ce, if tbc p~omire 
~t to pap tbt$, at a bap certatn to tome, anb upon tequl'fi, If tn futb a c~ft ,tbt 
p~miref)i'mabe;tbat if tf)e otber.t at tbe timeappointeb, bQ. uoqja~ btm, tllen 
be kliU., in tbt~ cafc, be ,(ball be rbargeb Elp reafon of tbi~ f)1~P;O,mtre. WilJiiims 
JulHce, anb tbe tubole 4!ourt, if tbe faIe bJc~; not llta.~r ~t bUt trtllante anti . r~ 
quell, be (btdl not~e tbarg~b, ~P reafono( Vi~ p~o~tr(fl}·;t~a~e,afrcr tbe fide Judgment fot' 
pall, anb tberefo~e tn tbt~ p~lt1ttpal cafe,atro~blt1g to tbeopimon aub JJiule of tbt the DefeadaI\r. 

€ourt, tbe enttie 1uLl~, ~?d querens niltapi(lt pet billahk ." . 

William Viccar!dge, th~ ~rother. and Heir ~fJobn Viccaridge, 
the party kllled, PlaIntIff, agalnfi .Jobn Ge/fe the Defendant, 
and Appellee. 

I - all ~ppeal, fo~ tbe hmi~g of Jol)n Viccaridge bi~,~~rit~et· Note, tbat tbt AR a al of 
.' ~ppenre' appcareb, ani.ll1etng at tbe ~ar ta fie tndy fI}1 a:1urp of Gloucef: mur!! Glou

terlh~re, 1ttDo being caUeb, a'full ~urp bib apptar, anb Ont Cook,tfJ'efirfl man, cc1Terlhire Jury 
',tamtng to lJtnno~n, tung c{)aIlengeb bptbc 2fJppdlre, fo~ fabout, bttaufeb~ca'me at the: Bar for 

~n a, a 1tlitner~ in tbe ~PJJeal, . an~ ta~e in ~p. p~ore~ ~o be a 1tJitner~ fg~ t~e th~ trial (If the 

~pptUant, anb upon bl~ 'er~mtnatton tn <[oUrt ~pon bl~' ~atbj ~e confelrell ~tbe ~~~~:;. ttl 

fa",~ to be fo, ann (0 tbe rqrno~~ nllo~n, fo~n~ btm n~t to be fnbtff'erent, btlng the JurC1~ 
tncltnable to fabour, anti fo be tna~ fo~ tbt$ caufe btftbatgcb; tbe nC.tt 9luro~ 
hla~ djallengeb 11p tbe ~ppeUant, fo~ t,bat (1t)bcrea~ at Tewxbury , tJ)e ~tanb 
tJtquell founb tbiclf fan: to Ele but manlla_ugJ)ter) tbi~ Jiuro~ falb, tbat if. be fer~ 
beb of tbe 9Iurp, be mauli) not flnb tbt fame in anp otber manner, tDan a~ tf)e 
~o~ono~~ enqueli be,rotef)a~ !ounb it. N?te, til at t~epartpf)imfdfbib n.ot ~eat 
I1mJ fap fo, . but a frlcnb off)t~, upon tf)l$ tbe ~rto~d' founb fum nnt lntnffc::: 
rent. N:0re, tbat tf)e ~ppdlre tballel1lTtbtb~Ot~ett ~~roj fo~.caurlt of ftinb~rb be" 
tttlren btm anb tbe ~ppenant, tbe htllitb being e,tamlrt~b upon ®atb be cunfeffd •• 
fi:be ~ppdfee tbaUengdJaIl tbe r~tl,o[ !b~ ~uro~s p~t~mpto~ilp, aub fo tbere 
1t1a~ no engutft to be r\Uo~n fo~ trIal ot tbl~ ~ppeat~t~phens at tbe ~ar 1Uobeb 
tbe Qtourt fg~ to babe an..,OCtO tales. ~be Qtourt anr\t1~re~, tbat in an -~ppeaI 
t!!t ~ppeUant map bab~a vigint. tales, o~ a. quaqragint: "tales, anb upon tbi~ ma: 
tton,tbe ([ourt g~anttb ~tm a decem t~l~s, retu.tnable ill Mi~~; ~erm nett enfuing. Ar~:: r~:~~~~ 
Note, bp tbr cl!ourt., tbat If borb parttt$f bo tbaUenltt one anb tl)e fame 9fUto~, ~ble in Mic~. 
anb tber. ~Otlrt faJtb-So~t treh, tbep cannot after t~l1J ttleafe tbi~ tbaUenge, Term, 
f01 tDen It l!i ~OO Jott to bo tt. fJi John 

" 
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John Hall Plaintiff, againfl: Thomas King Defendant 

An atl:ion of I' ~ !In ~d:ion of ~rerpaf_ anb QCjetttn.ent, upnn not guiltp pleabeb, b~iri!f 
TrcfpOl.fs and tr!tb at tilt ~ar bp a ~urp OfHampih,re, up~n opening o~ tbe.roularatt.on~ 
ljcctmcnt,ltc. t~e (fJettmenUleaCe appeareb to be fcaleb 8 Mall. 7 Jac. tbe ~Jettmrnt faib' to be 

!3 Maii. 7 Jac. tbe ~Iaintiff b~ing~ bi~ ~ttion in Eafter Term foIIo),tling, tbe 
}.lob, 73· lL'lai~tiff faUeb in p~o~ing of tile ~jettmen~.. Curii, if tbe t~laintiff p~obes 

tbt cte}ettmtnt at anp tuue after tbe Ueafe l~ ma~e, anb btfo~e tf}e ~Ltion 
bJOUllbt, tbi~ i_ rufficient, a~ tbe wbole €'ourt a'~ltb, notwitlJlla~bing tIle. 
ejectment i$ f)ere laib, at a time certain, htbteb JJe cannot p~obe, ibi~ i~ not 
material, if be tan p~o\)e tbe ~jettment at anp time, btfo~e tbe ~Ction b~ougbt, 
tbi~ iJf fumeitnt per Curiam; but btcauft tbe plaintiff fadeb to p~obe tbb1, tbep 

. .' went no furtber in tbdr ebibence, but tf)e tlDlaintiff became Jrtonfuit. 
o ~:unt, ~on{ul~t Note tb~t tbe €'ourt wa~ tl'lobeb f01 tbetiailing of one mbo wa~ taken boP 
),y~:be~;~r. fo~,e of it Capias de excommuRicato capiendo, upon tbe ~tatute of ; Eliz. cap. 1. S. 
PUI taken by anb tame to tbe ~at 11paHabeasCorpus. Williams Juftice, be wbitb ig taken fap 
a Writ de Ex fo~ct of a Capias de excommunicato capiendo, i~ not ~ailabfe upon tbe ~tatute of 
communicato) 0 ; Eliz. cap. i;. tbe ~tatute of 5 Eliz. botb onlp bifprnce WitJ) tbe fo~fdture of 
Itc. tbe 101. a~b rUeb a perr~n iJf not ~ailable, anti alt to tbe otJ)er matter, tbe 

fame rematn_, a$ tt wa_ Itefo~e at tbe Cltommon Ua1tJ, anb tbe ~tntute of 
5 Eliz. bifpenfetb onlp luitb tbe penaltp of I C' I. Yelverton Jull:ice of a contrarp 0# 
pinion. anti tbat in fucb a tafe be i~ ~ailablr. Flemming chief Jull:ice, tbt~ i~ a 
€afe lnbieb botb beferbeberp goob eonfiberation, anb tbat befo~ebt WouJb ton" 
fibet well of it, anb aIro of tile ~tatute of )" E!iz. befote be tnoulb belibtr bi~ 
opinion. Williams Jull:ice, deadp be i~ not ~ailable in tf)i$ 4!afe; afterwarb~ 
at anotber time tbi~ was mobeb again unto tbe €ourt to babe bim ~aifeb. 

Icyfers care. Yelvei'ton Juflice, tbat be i# ~ailable, Qnb fo it tna_ rerolbeb in one Keyfers 
cafe, tnDere be wa~ taken bp a )l91it de excommuoicato capienqo (J~ougbt bitJ)er 
lip a Habeas corpus, anb upon ,aufe (beweb, be wa~ ~aileb bp tbe €'ourt, de 
die., in diem~ but neitbtr tbe ~beri!f, no~ anp 91uniee of tbe ~eace. in tbe €ou!l" 
tp, can ~ail futl) a one, but tl)l~ €ourt- bere map well ~atl ont, a~ tn 
tIle taCe befo~e, de die, in diem. ~t wa~ furtber alldl~£b bere in tbi~ cafe, tllat 
in tile C!fcdefiallital.rourt, tbep ttJoutb not tbere blfc~arge futb a one, being 
taken, anb imp~ifoneb 11p fo~ee of Cueb a W~it, de excommunicato capiendo, witb" 
out a g~tat fum of monp t~ere giben, anb a ~onb entreb into fo~ tbe fame, o~ 
tbertui(e no bifcbarge tl)ere~ Yelverton Jull:ie anb tbe 1tJbole €'ourt, t()e ~iffJop 
ougbt not to take futb a ~onb fo~ tbe perfo6mance of tbeir Cubmiffion. ~be 
Iliule of tbe ~ourt bere in tbb1 wa~, tbat upon tbeir fubmiffion, tbep mall 

J. rna.n takn be abfolbtb, lUitbont anp fud) ~onb tutreb into. Flemming chief Jultice, tbep 
by a. Writ d,c mall ab(olbe tlJem, anb if tbep perfo~~ not orco~tli~g to tbeir p[omife, anti 
ExcQmn:UQ~- unbertalttng, tlJep lUap tben bt taken agatn bp tlJe l1£}~lt De excomrnunicato capi· 
~~~~ ~~~:~~_ endo, but tbe ~i(bop iJf to talte no ~onb of tbrm fo~ tbcir abfolution, to pers= ri;;. fo~m tbeir fu{uuiffion, tb~ taking of fueb ~onb bp tbem, being anainll tbe 

!lab.1; anb a~ to tbe ~atlmfnt, aU tbe :J[ubgt~ (ereept Williams Juftice) bib 
ag~ee tbat be wa~ $;ailable, anb ro bp tUe C@~i:Jer anb ]1\ule of tbe €olJrt, be 
wa~ baileb, quod nnta. • 

An ,£Hon a.' Note, bp tl)e wiJole Qtourt, a·j toucDing appearanct~ of lDefenbant_ in tbe 
g:.infl Ex~u· fame ~erm, tbe ~ourt upon fpedal matter fbe11leb unto tbem,map o~ber tbe .iDe,: 
tors, ~c. fenbant fo~ to appear, anb alfo to PUt in bi$ al1ftner in tl)e rame ~erm, \11~erca~ 

11p tbe general courfe be map emparle, until tbe ne:rt rqrerm, but t~e €ourr map 
put fJim bp from tb1$1 upon gaob caufe ffJtltleb unto tbeJ1l; anb (0 tuas rbe lliuIe 
of tbe 4!ourt, tJ)i~rqrermin a Cpedal taCe1tJbere tbe fuit wa$ fo~ 2000 J. againl1 
~ttut~~S , .anb fo~ a. jull lOebt, tbe 110unb of t~t motion to tl)~ €ou~t 1tIa~ ~ 
tbat tbi~ btlng an !l(tlon f1~augbt agalnll ~:tetuto~~, tbat t~ep In toc tnterim 
tlloulb on purpore' confeC_ ~ttiOIl~ unto otber_, tnitb an intent fo~ to 
btfeat tbe 1l1at~titf of tlJbt fJi# .Debt , anti tbertro~e bp 1tJap of 

p~eben::, 
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ptcUention, a~ tbep bab appeareb,. bp tbe lliul.e of tbe QrOUtt, tbep were afro 
to an(wer t~e fame ~erlU, in wb~tb tbe plamtt~ a~prareb, ~n.b bedardl il:: 
gainlltbem, anb not fuffereb in t~ut cafe fo~ to gam ttme bp an tmparlanrt. 

- Sal/owes Plaintiffs againfi Gurling Defendant. 
• I 

I~ an ~ttion of jDebt upon a ~onb, upon Oyer belll~nbeb of tbe ~onb, afi~ AClion of De br 
of tbe ([onbition tbereof, it appeareb to b~ tontntloneb" fo~ tbe petfol:: upon a Bond, 

manee of tbe awarb of four~rbitrat01~? mutu~Up ~p.tbelU e1ecte~ (Witban ~~:;~t P:Fall 
ita quod) tbe faib awartt be mabe, anb bebbereb m 1U~tung, anti tbt~ to be of award.

g 

all caufe~ bctwlfn tbem, anb tile fame to be mabe bp tberh aU 4· 3· o~ bp 2. of I Brown!. j I 1., 

tbem, -tbe l'Defenbant pleabeb tbat tbe altlarb 1na~ boib, f01 t(Jat but tWo of 2 Cr. 271· 

tbem mabe tbe atttadi, anb tbep bib aWarb matter.tf to be bont unto ffrtmger$, Yel. 4°3· 

anti not bet1Ueen tbt'partie~, anb, tIJtp atoarbeb ~on~.tf t~ b,e reieafd'J; tbe 
~laintiff bcmttt,rcb to tbe Jqefenbant~ plea" ~be 1j)otn~ tnfille~ upo~ wa~, 
ttlbetber tbi$ awarb tbu~ mabe, b.e 1toobo~ not,tbe tubmlffion betng, lUItD an 
ita (luod, tbep fOllr, tb~ee, ~~ auv two if tbem malte tbe aWarD, 1tJft~.tb.cr tbis 
Itt a'11'oob a\1latb bere, bemg mabe but ~p Ono of tbem, anb t~ere two oulp 
fet tbdr~ banbS to it; Wbetbcr tbi~ be a goob a1thlrb matle arco~tltng to tbe fub:: 
million, o~ not. ~t lUag urgtb for tbe if>laintitT, tbat tbi$ ,~~ a gooll alUarb, 
aritlwell ptirruing tbe ful1miffion; if it ;be brmfln~eb bV \tlbom tbi.t1 ab.tarb i~ 
to be matle; to tbht it map be anftutreb, tbar tbrie, poltler i~ biilributibr" ttl 
be bV tbem four, tb~re, o~ bp two of tbtm, anb tbi~ aU in one anb tbe fame 
fentcnee, fo it i$ in tbe cafe of a 1!etter of ~tturnep to ttuo" fo ag tbep botb, o~ 
anp one of tbent bo it, tbt.t1 i$ a.t1 mueb bere in tbig cafe, a.t1 if it bab been 
faib, conjunetil'll & feparatim, tl)ig i~ a goob recital, aniHt i.t1, parcel of tbe conbi:: 
tiOll, anb it i~ a.tf b.tell bere, fiein(t tl)U.t1 e ,tp~tirtb in tbi.ti mann.er, a$ if it bat! 
been fo etP~elTeb itt tile beginning, attb tbe ~oolt of 2. R. 3. fo. 18. b. i.ti upon tbe 2 R. 3. £0. I. 

matter abjublleb aecotbinllJp,. tbat it (ball be aU one, a~ if it bob bren faib" 
conjunctim & divifim, anb fo t~ tbe ~oolt of 11. E. 4· fa. 2). 26. & '17. Williams 2.2 E+ fa.8.b. 
Jufi:ke, lap aU tbe \uo~b~ togttbcr, ann tbttt tbe awarn bert i~ to be mabe 26. '1.7· 

flp four, tb~re, o~ t\uo of tbern, anti not otber1Uifr. Yelverton Jufiice, tbe®b:: 
jettion matte i~ notbing, fo~ bere tbi~ i~ all but o11e fentenee, anb tbi~ llibe~ 
~ goob po~cr anb.~lItbo~itp unto t\uo oftbem fo~ to malte tbt allJarb, tbe 
ara quod bcntIl' tbat tt be matte bp tbem.aII four" tbtre, o~ bV tWo of tbem, ilUtl 
tbi~ a berp dear cafe. Croke Jl.lftice, tbe ~tbitnm('nt man be intenbeb to be 
mabe of all mattet.t1; if t6e otbers bo 110t ff)ew tbe contrarp upon t~e fU[lJuir~ 
fiott, tbe ~(t i~ entire, but bp tbe ira 9uod, tbeir pOWer anb ~utbo~itp i.ti fo 
tberebp billribuutl, tbat tOe a\uartl uere mabe bl' two gf tbem is g'ootJ, anb 
pnrfuilllJ tbe fubmiffion. Flemming chiefJufi:ice, tbe ~rbitrement bere ougbt to 
Ill' of aU eaure~, anb tbep babe fo botte, 1tlitb an erception of 3Jtquittancr,g 
o~ ~onb$, ltlbetber tbi~ be fufficicnt to make u~ fo~ to unberllanb tbiS, tbi~ 
ougbt fo~ to. be ffJe111ctr, anb mobe appear to tbe Ittourt, tbat to tbe ~ourt mnp 
unberffanb It; bere tbe ereeption i.smentioneb bp rOr p~tiej1 in tbe attlarb it 
led importible fo~ u.s to unberllanb it, if it be not fb£1nc'Q to llS, bere tbep bab 
certain notice of tbt '::!lcquittuncci1 ,otberttlife tbep couIll ni;lt babe mabe tbi~ er:: 
ception in tbei~ attlarb. alfo tbe fubmiffioJl i~ to four of aU caufc.ti, ita quod tbt 
abJarti be mabc bp tbcm aU four, tlJ~re, o~ ltV t\tlo of tbeIll, Oltb the fame to 
Ite },mtin W~ititllJ; tf)c fubmiffion bere i.s joput dcatIp unto four; if it bab 
been fo! a~ two of tbe!u ~ut t~i.l1 into w~iting, tbi.tf bab brett goob enouglt, 
~ bp tbt$ a MeW autI)O~ttp. t~ glbrn to one, o~ .to uuo, fo tl~ tbi~ is tl. tonbi~ 
tl~n ~tJ t~t ~)tte~rnt ~utbo~ttv, ~ot att a~ abblrt.o~, but!lnlV ag a p~abifion,anlt 
~bl.tf 111 blnrtblltlbr:-~o fl~.tbt~ t~ a plam conbtttoll. Fidl:, tfJe fubmiffion bere 
Iii. tl'J tbtl11 aU four Jo~ntIp, If tbcrc batt l1ltn ~o mo~e in t~e cafe, turn it batt l1!l'n . 
.ra Jopn~ pottier, mIll t~lfJ referenc.e unto four nlbe~ tbent 110 po\t1l.'r, nOJ '?IlutfJo~itp. 
~Ot to llltermrbble feberaJlp,Imt )Opntlp:ElUt tbcn coml'~ tJ)e fubfcqumt danfe (If 
Ira quod; .~o a~, tbe ~htarb De I~a~t bp tbtm all 4'lo~ l,.of tl1eUl,tbi,fi fubfrquent 
r Inure gtbr$ tfjtm ~CtC fuc~ fI JOlJtt ~ [cHeral pol.l.1er) ~ ?!lHt~o~ttP a~ toe "hlatb 

£1 2. {Jcr~ 
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bere mabe bp tWo of tbem i~ gll.ob, alfo tbe e.rception bere in t!le awarb (of t~1t 
~quittanct, o~ ~onb) i~ a goob amarb mabe of tile fame, anb Co tbe hlbolt 
~ourt bib agt{t in tbt~ fo~ tbe }.91aintiif, tbat tbe aWarb bere matae l1p tlUo of 

Judgment for t~e nameb ~rbitrato~~ \l1a~ 11.ldlmabe, ani) purfuing tbe rubmiffion, anb fllat 
the Plaintiff. tbeir aWarb fo tnabe 11p tbem, (ltIit!l tbe e,.:ception in tile fame) wa~ a goob 

atnarb, anb fo~ tbe not perfo~manct of tbe famt, tbe l&lailltiff l)ab jull caufe 
of ~(tion, aub fo t!le mule of tbe €,ourt l1.1a~ quod intretur judicIum pro querent. 

The King againft Lork.,in IndiCted. 

Exception to Nora, e,:ception taIten 11p Sergeant Harris to quam tbe lnbictment ttgainll 
iUilfh Lork~n5 Lorkin fo~ killing of one Higgens, \nbo 1tle~e botb oftbem fellow ferbantd' 
k~dll~amenft for unto tbe <[ountef$' of Dorfet, tbep fell out llantnng bp tbe fire, per ignem Hantes 

J Illg 0 one c 1 b· b 'Ii I &. r. h \M Ii' Higo-ins. & inter fe comabu antes 0 ~urga ant Imu, mter Ie pugnaverunt, t~ep wcnt p~e entlp 
t> into tbt ~atk, Juxta Knowles prredict. anb tb~rt. be arraulteb bim, ann killen 

.lJim; tbe crtcpttoJt .taken' tna#, brcaufe tt 1$ not ibetneb tb~ougfJout tbe 
tnbole 9jnbhtment, In 1tlbat place, no~ €ouJt~p tbe i9ark l1.1a~, WfJere lJe lna~ 
!tilleb, ani) fo no €'ountl', nOt ~olUn tbercm nameb, fo~ tbe venire to be a:: 
11larlleb from, anti ~o no venire can ~e to trp tbi~ f~tt •. Williams Juftice, tb~ougb:= 
out tbe tnbole ~ntJlctment, tbere l~ no percuffit lath tn tbe 9rnbtttment, it i$ 
~Jib, dedit, but not percuffit, fOt tbe WOtb dedit hlill not ferne tbe turn, anb fo~ 

, tOi~ omillion of the WO~i) percufTlr, tbe 91nbittment i$ not gaob; tbe 1tlilofe ~ourt 
Indietment for agtltb b.litlJ !lim in tbby crception. $~ to tbe otber erception taken bp Serjeant 
w~~t of p~ d Harris, to tile :Jnbittmcnt, tbt ct!ourt bdibereb no opinion at aU; but fo€ tile faCt 
;~r l~~~~m~ etteption takenbp Williams Juftice, tbe ~nbictlUent lUa~ qua{fJeb, bp tile 

. fiule of t!le (ltourt. 

Collins Plaintiff again!l: R(le Defendant, entred Hill. 8 Jac. 
B. R. Rott. J 09. 

Aj; a2;on ;Jp- I' J1! an !lctiOll up~n tbe cafc, g~ou!lbe~ upon a p~omire" tbc l!)Iaintiff in bis 
on the cafe . JDedaration, iatetb a ([ommunlcattotl, anb a ptomtfe tbereupon bp tbc 
for. a promife .. JDefenbant, to p~ot~re an 91nbcnture, anb a fu~renber fo~ not perfo~matlce of 

, (be P€omife, tbe~ctton b~Ol1!lbt, anb rbe W>latntlffi)edare$ ad damnum, anti tbe 
}Defcnbaut tlcmurreb to tbe lOedaration. George Croke fo~ caufc of Demurrer 
fi)ct1Jcb, tbat tbe jDedaration i~ not gootl. Firfi, it i~ t~('r:dn ('.rp~elTeb, tbat 
tbc jDcfcnbant wag to p~omrc on :l!nOfntufc, £lnb to bellber up tbe furreniler 
anb 111,1 placefet bottm lllbcrc tbi~ tua~. Secondly, 'it i~ laiil tbat be l1.1n~ to 
p~Q(urt fucb . it o~c fo~ to furrentlet." be «JelUs [bat, b~ bib .furrcl1ber, flut notb 
nott1Jctl1, t1)at tbt~ 1tla~ bone at bl~ 0~1~ coll~; 1t.l$ lati) tba~ tbere ltla$ it 
4!ettuntlnication bab bettuc~n .tbelt:!, tbI$l~ lUdllaIb, anti tbe tl~le anb place 

·l.ubert tbbf1na~, but thCl1Itl~ lati) further, Super quo, tbe p~omtfe b.la~ matte 
fO~ to tlo t'W~ tbil1g~, ~u~ no t~mc, no~ pla~e ffJtltl~b, tuben o~ ltlb£re tbe p~O:= 
nitre .1na$' mabc; alfo It I~ ftub, tbat be bIb p~omlfe to Ptllcttre Cucb a OJ)e to 
fl1rrcnbrtj it i~ laita tgat be b~b furrenbei), but bc botb not fap, a~ fJe ougfJt 
to bO, tbat tJ)i~ b.la~ bonc bp bt~ mcnJ1~ ani) p~ocltremel1t, fo~ tbe trutb lUa$, 
tbat tbi~ tua~ fo bo~c bp ceafon of tbe .roeftllbant~ pafl lJlC!lt. !1cnry Yelverron 
to rbe contrarl', tbe nme of tbe fp~ecb ani). 4!ommumcatton l~ lali) bert tertain 
rnougb \l tbe place alfo,~ tOt p~omIft bert 1~ gt~l1nbei) upon tbcQComlUunication 
£lnil be fbc\Uetb tbat be ban furrenb~etl acco~~1I1glp, tbi~ i~tvelt laib. Williams 
Jufiice,tbe ancbl'lit~g of tbe bap,ot place, bere,t~ 1l0~ m~tcrial, ~t i-.\1 laib tbat at 
Curb a place £lnb tIme tb~ €olllluunic~tton ttJ.a$,tbl~ l~ l1.1tU 1f!l~,n~l~ fo it ougbt 
to be, but it i~ nllt requlfite to babe It Co 1mb; alfo In tOt pt0tlltfe It 1.:1f£litr, quod 

pollea 
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pofrea eodem die, & adtun~, & ihidem, tbhf i$ tu~U, aJlb fttffidentlp. faib. YeIverton 
Jufrice agteeb 1t.litb bim berein: erptef$ .me~tton 1$ bere mabe In tbe jOtdata~ 
tion of tbe p~omife, anb of tbe ~ommuntta!ton, anb. tbt agteement ~fttrtnarb# 
is bepenbing upon tbi$, anb tbe furrenber 11;1 Well lalb, tb~ fa~e betnll ff)etneb Judgment fdr 
to be atCO~bfng to tbe ag~rement; tbe tnbole ~ourt ttll~reb tn tbt~ fOt tbe 19Iain~ the Plaintift 
tiff. tbat tlJe lDeclaration tua~ goob, anb tbe }Defenbontt1 bemurrcr oberrul~ 
ell, 'anb Itp tbe fiule of tJJe (1J:ourt, ~u~gmcnt llla~ lJillen fo~ tbc J)laintitt. 

Stubbs Plaintiff again!l: Flower Defendant, entred 1J in. 
7 Jace B. R. Rot. 963. 

N Ota, a lt9~it of QErro~. lt1a~ b~ougbt fOt to reberfe an ~ll1ertiClmettt (being Error to re
offcreb) in a ~ourt i:ret, tOe ~rro~ affigncb tn~~, bccaufe tbe fame tua$ "erfe an A

an unreafonablt ~merdam('nt. Noy, after tbat tbt~ ~mertiamt'nt i$ onte rnercernent ill 
aff'ereb, pOU ffJaU not after1tlarb~ babe· a i0{it of ~rro~, anb affign fOt ~rro~, ~ COLlrt Leet, 
tbat tfJi~ 2Ilille~ciamt'l1t tua~ l1nreafonubTe, anb pou fJ)aU nr~t,t ~abe 0 mm;i.e.- c. 

rata mi{ericordia, lJl fucb a tafe ; tbe tubolc €ourt ag~eeb dttltlp til tlJl~, tbat tbl~ 
i~ Ita <!ftrO~ notit to be.affigneb, anb tberefo~e Op tbe fitde of tbt ctrourr, tIle 
fame 1tla~ affirmeb. . • I 

: OJ1!e Vaughal1 bib 1!iIlelin tbe ~piritual ctt'ouet . of Hereford, fo~ "'iitbe II]ap, A prohibition 
. a ~~obiItition 1tla~ p~apt'b, fo~ ~bat ~bep bIb offer tbcre fo~ to trp tbt gr~~ted to th~ 
. balibitp of affigment of 1!eare~, tbt~ betllIJ t~ere ma.be tbe l]ut'fiton, tbe SpmtualCourc, _ 

4!ourt bemanbeb tnbetber tbe partp bab put ltt bt~ furnitre tbtre, of tbi_, anb &c, 
if tbep refufeb ro~ to aHom tbi~, tbe l.!J:ourt tuoulb l&~o~ibi~ tbem. Williams 
Jufiice, anb tile wbole ~onrt, t~ep are no~ t~~re to Illebble lnltb the betermin~ 
ing of anp tontralt~, no~ pet 1tlttb tbe bahbttte of affignment~ of 1!rafe~, tbefe 
tnatter$ belonll not unto t{)em, but tbe ~ommon l!al.tl, anti tberefo~t bp- tbt 
)Rultoftbe Court, 0 ~~obibition \t1a~ g~antcb+ 

Hook.,er Plaintiff agJinfl: Robinfon DefendJnt. 
o. 

I· Jf! [[Itit of <!Erro~ ro~ to reberfe 11 9lubgment giben in an211ttion of jDebt, t~e p. . I d· 
• .. Y rmclpa an 
• ~O~ oberrUJeb, anti ~ub~lllent affirlll~b. Note tilat 1~ tlJt~ ([afe bp Croke Bail not to . 

Julbce, ~nb tflt l11buI~ ct!OUr!, It Wag ag~tfb tIl at tbe ~~tncipal anb ;It;ail are Joyn in a Writ 
not to Jopn ttl a ltE)~lt of <!fcro~; but tte fatne t~ to be h~ougbt, anb fo PJorecut~ of Error. 
eb ftberaHp, quod nota. .. . 

Note, tIlat after tbe fcire facias, to mew !aufe, a [([{tit of ~rro~ llla~ b10ugbt Afte: a f.:ire 

anb an <!frro~ infai~ tna$ affiGneb (of hlbicb tbep being boubtfuJ, mabeb tb; filcias, an Er . 
..roart ()p €ounctI, !{Jtlt tl)ep nom mtglJt babe tbe fabout: of tbe €ourt, ror in Law af. 

fo~ to affign an <!frrOt tn 1!a1tl, (be ruDole 4!ourt mabe anftner, t{)at tbep IlltlilJt figl1~ ~f~er Er.; 
lnell atlign a$ ma~tp ~r~o~~ in now, t1# tbep tuoulb (but 1.Uitb tbi$ p~Obiro) rorm .alt. 
t!Jat tbepJJe contatncb Wltbout tbe bObp of tbe fieto~b,; otbertl.1trc not • 

.. 
Fuller Plaintiff againfl: Righteous Defendant, and entred 

Micb. 8 lac. B. R6 Rot. 6~ [. Judgment reo 
verfed q~lia 

I~ a W~it of <!frco~ fo~ to reberfe a 9fubgment giben in an inferiour ~ourt at con~effllm for 
L · ffi ~ (Ii'" »1 • h Of '. • connderatum. Jme~ ~!Je "4,.tro~ a 19ne", wG$ tn.tye ..1lubgment, tbe farriebemg (qUIa Vldf- 3 Cr. H~" 

bamr Cume, Ideo conceLfum ett per CUrIam quod, WDcrcEl$ tbe fame ouggt to be Y =1. I 7 (iI. 

(ConG-
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( Confideratum) tbi~ tua~ . a 9fubgment gJben in .tbe ~ourt at Ly~ne. Confideratum 
eft i~ goob , but Com;effum eft i~ not goob, a,nb Co tna~ tb~ opInton of tbe 1tlboJe 
([:outt: anb a~ to tbe 3lubgmtnt .in Coke. I. pa. in Corbets <;:afe fOe 83. ,anti 1)1 

ChudI.eighs eafe ,CoJ<e I. pa. fo. I 19' betng -:--ldeo C:,?ncef. eft quod., &~.: Cur. ~b!fe 
~ubament~ are fal{e p~inttb, anti Man Sec~I1:dary tnfo~tneb t~e ~ourt" tbat tbe 
aOn 1tla~ rigbt (d.) ideo confiderat. eft, quod nota. 

Coke 1 pa. fo. 
S 3. in Cor
bets cafe, and 
fo. I I,. in 
Chndleighs 
cafe. 

ProUer Plaintiff, againfl: Clifion Defendant, entred P a{ch. 8 
Jac. B. R. Rot. 627. \ 

A Writ !rror 
to reverfe a 
Judgment. 
2' Cr. 307. 
2. Ro. '22. 

• 

. " .. 

I
~ il W~it of erro~ to reberfe a Jiubgment giben in C. B. in an 2nttidn u'p:: 
on tbe ~are Sur trover & Converfion ofr ;00. Todd~s Lana: at Coventry. 

ue fira <!frrOt amaneb tua# ~ . tbat tbe IDedaration tua~ not goob, (bring 
Toddas Lanz.) Wi1liam~ Jufr.ke, tf)i~ i# no <lerro~, foi Toddas Lanre i# goob t:: 
nOllgJ),a.nb berp fillnificant, anb tf)i~ i~ a~ b.lell ~nob.ln, a~ Barellas Cervitie, anti 
PipasVini; fOt tllefe are Vocahula artisonlpto certtfie tlJe ~ourt of tbiJf, anbfo 
tbe €ourt agtedt clearlp, tllat Toddas Lanrei$ goob, aftb tllat tf)i$·itt no erro1. 
rm:f)e feronb errot 11la~ l!lobeb, fOt tf)at ~Ile conlterfion ':lla~ ~aib to be apud Ci
vitatem Coventrire, anb tt 1$ not t;rP1dTeb In tile ~edaratton, In lnbat place, o~ 

. Qrountp /tlli~ i~, fo~tf)e altJarbing of tile venire facias,anb ro~ tbi~ Callre tile IDt:; 
tlaration is not goob, anb to tbbt purpoft tua$ dtcb Stamford fo. I $~. b.1tlf)ere it 
i$ faib, 1tlitb a Nota, tbat in tbe venire facias, tbere ougbt to be tbert tuo~b~ (II.) 
De vicineto de tiel ville, ou lieu, if it be not in tafe lnbert tf)e pia te o~ ville i~ a 
€itp, tbere De Vicineto, to be omitteb41nb left out" anb 7. H. 6. fOe 136. b. anb 
4E. 4· fo. 17. a·1ttbere it appearetb, tf)at mO~b~ in Lon~on are refembleb unto 
~untl1eb# in tbe ([ountrep" anb tf)at a ~aritb is a:1 a ville., anb tbat eberp 

I H. 4· (0, J~. Dllarb in a ~itp, i$ a ville bp it fdf, anb to tf)is eff'ettJg 8 H. 4. fo. I O. ~ere bt 
no }j)arifb n01 place namell, from hlf)ence tbe venire ff)oulb comt', anb f01 tbiJ! 
caufe tIle j)edaration i.G' not goob, bere in tf)t margent hi' Civitas Coventrire, tf)e 
conberfion i$ iaib to be apud Civitatem Coventri::e,anb tbe venire facias is de Civitate 
Coventrire, b.lf)etf)rr tbi$ venire facias be bJdl atllarbeb o~ nor, i.9' tbe ebief mat:: 
tcr int1llcb upon. Gwrge Croke tbar tbc venire facias bere is Well ahlarbrb, anb 
fo if it flab been de vicineto Civitatis, tbi~ bab bcrn aoob Iiltclllife, anb fo tua$ it 

Note the dif- in tbe cafe of Bri'l ow, tbe venire facias tun~ de vicineto Brifidire, nnb tf)i$ f)elll to 
. fe rence where 

a City is a 
C()llnty in 
it [elf, ar.d 
wh,.11:: not'. 

be tnell atnnrtJrb; tnbcre .n .tbing itruablc i.9' ,Iaib f~~ to be in a €itp, a~ in 
tbi~ l&~incipal cafe f)ere tt t~, tf)ere tbe venire f.'lcias 16 to be de Civic are . Note, 
tbat Mm Secundary, anb aU tbc €Lcrft#inf01tnrb tbe€ourt, tbat tbeufuai fo~m 
1ua.s' in tlJi.l1 manner, tbc venire facias to be de vicineto, as de vicineto Weflmcma
fierix! auti de vicineto Civitatis Coveni:rire" tbat tbi~ i~ !JOOb alfo. Williams Jufrice, 
1t1brn tIle venire facias i~ de vicineto, tbi~ i.9' not to be of tf)e place lUf)eu, but cf 
. tbc place nrar ai'ljopning, allb fo i~ 7 H. 4. fo. 12. & I j anb a bifferencc hlIl 
be hlbcrc mention i~ mabe of a ([itp, ltlbicb i" a €ountp in it rdf, anb 
tubrre not: De vicineto Civitatis i.t1 exc1u{ive, tbcre it i.l1 not to be de vicineto Civita
tis, but de Civirat~. FIe,mming chief Jufii<:e,. de vicineto, tbi.l1 i.l1 tbl.' J1}cigbbourbo(ib, 
not tf)c ncrt abJopnUlg, but tl1babttmg tbert. Nota, tlJat at nnotbcr time 

~ l' . . Ii (~.) Term. Pafch. 10 Jac. B. R. tf)i.l1 ([:afe l1la~ mobcb agnin, an_ tbe cbier ~r~ 
~.o A~ ~:~Je~s o. ro~ infiffcb upon, tl1~.s' in tf)e abJarbing of. tbe v~nire fa~ias, tbe 1nbicf) aa it 
cafe map Utgci'l, bJa$ mlfatuarlldl, t~c conberfion being hUb to be apud Civitatem 

Coventr'i::e in fncb a ~at'iftJ tf)erc, anti tf)e venire facias tua.l1 attJarbcb de Civitate 
Coventria:, fo~ to trp tbe ilIne. :itt 1tJa~ urgcb tbat tbi~ bJn~ mtralllorbeb, 
f01 tbot it ougbt to f)abc It~n de Parochia, anb t~ ~atl'ant tbi~, Arunclels cafe 
Coke 6. pa. fo. I 4- 1tla~ CtUb, tnf)e.re be Wt,l$ mblltrb fo~ tbe murber of a 
J)adtcr, anti t~c ml7urbcr l1la~ lalb to~ to be aptld Civiratem \Veftmonaft.' in 

C('rn-
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tatu Midd1efex.tbc venire facias tbere lna~ ilh1artidr, De vicineto civicatis WeItmin· 
fier anti cbcre rcrolbeb tOi~ ~rial to fie ihruffi.dent, ,anti a new venire faciai 
a\tJ~rlleb, tubere it i~ refolbeb, tljat ebeep tna( ftJaU be from t~at place, 
ltlbicb bp Plerttmpt~on of naill, ,map ljabe ~lje bell·anb moll certatn kt10lU:: 
lellge of tlje fatt tn Itrue, to be trteb, anti fo IS tbt ;'l3ook ',of 2. 2 E. 4· fo. 4· Fitz. 
rit. virne PIa. 27. Upon tlje bifferel1ce, 111bere an attion of ~rtfpaf~ i$ b~OU11'Dt, 
anb tbc fame laib f()~ to be in one, anti h1bere in t1t1o villes: anti no fucb vil!e • 
pleabci:J, in tbe firll·cafe:;tbe venire facias fballlle atuarbeb, .out of t,be bobp of tlJe 
..rountp; in rbe otfier cafe it fball be awarbeb out of tljt VIlle; fo l~ a ~refpafg, 
jaib to be in a mFlano~, tbe venire ta£ias f{Jfdl, bt De Manerio, unltr~ It ~e ~lItb11'eb 
to Ite in a ville, tOfn tbe fame i~ to be from ~be villf!, anlJ fo a partfJJtJt mo~t 
tertain tban a 4€itp. 

Note, tlJat aftcrWarb~ (S) Temiri. Mich. ! 0 Jac. B. It tljiS ~aft 1t1al ~r1J'utb. 
again; ani) bV Latten at tbe ~ar,e.tteptloJ1H 1tJeu taken J. to tbtm~lt,tbat 
tbe fame i~ J.tot goop, tpe fame ~eing '. j~ fucb a one fecerit .re ,fecu~m, ~c. pe 
guibu{Jam botHs, & cartallts: anti t~t~ W~lt l~ J10t goob fo~ tlje Incertamtp In It; 
to~ tlJat be ougOt to babe ftle\tJeb Wl)at tbtp are, in tertain ;' ahb to ' Wart ant . 
tlJi~ l'):ception, tOe ;25oolt cafe of 16 H. 6. Firz'. ~ltion upon tbt €afe PIa. 44. tua~ J 6 H. 6 Fitz, 
titel», tfiat (be W~itougbt to .be, certa~n, anti to tbe fame purpoft tllaJ1 ~iteb tb~ tit. ~moRfc up
~olt rafe of 48 E.; . .fol. 6. Bnt. tlt. ~ttton upon tbe cafe. PI.24. 2nn attton upon ~~ t e ca =8 
fbe care btouglJt tbere againll a ~urg('on fo~ Unbertakin11' of a cure, anb not E.\4£~i.! . 
perfo2ming of tbe fame, anb batlj not fbttu in t1Jt 1196it tbe place wbere tb,b1 biS Bract. tit. ~~li
unbertaIting \tlo~; anb fo~ tl)is caufe tbt 1196it tbeu abjub11'l'b not to btgool). 9ft on upon the 
1tta~ urgetl affo, tbat tbe Jll}~it, ougbt to Itt aJ1tettaift a~ tbt4tount, anb tlJe Cafe. Plat, ~4' 
cl!ottJtt berl' i~ not goob, fa~ tbat tbere is itO tertain place aIleb11'eb fa; tfJt il= 
1l1arbing of tbe venire facias. :1It wa~ u~geb, tbat tbere i, barianct in tbe 
ft)~it, Amia fo~ Anna; alfo tbe conbition i_ not gaob, tbt famt being, ad valentiam; 
1l1btre it ougbt to Ite precii, upon tlje nO~b Mounreagles Cafe, 3< Marire Dyer. PIa. I U ~ 
alfo tbe venire facias ljert i~ mifawarbeb, Nul venire facias Cerra. attiarbeb of tl 
,uilb~eb, of a fo~reA\ o~ a 4ritp, being too general. Henery Yelverton at tbe 
~ar, tbat tile venire facias i~ bert mifa\tJarbeb, anb fo tbt 9fubgmtnt is Qfrra~ 
lteOll~, flub to be rrberfcb. I. a~ to tbt mrit bert, tbe famt i~ not goob; lDbtte 
rbe W~it botb comp~l'brnb ill" it matter of ~itlt, tbert tbe famt il not to be 
general but certain; tbe ~OUttt bert botb not a11'~re witb tlje tu6it: tbt mtrit 
bert ougiJt ro~ to fet fo~tb tbe goob.d in fpedal, 1tlljat tbtp art; bere tl.le ~iolt bl 
b~ougl)t fo~ QI::onberfion De quibufdam bonis, til is i~ Itot goob, anb in tbi~ cafe, 
tbe l'DlidaratioJl, t~ not to fie witl) a fuppofal. :1rn an ~tli;e, tbt fame bt to 
be general, De liberu Tenemento, fo in ~rerpaf#, ~are bona & Cattalla, anb 
~bi~ ,h1 goob; rmtin tbi~ taft of a ~rober, anb QConberfion, tbt gOO))J1OUllbt 
tertatnlp .fo~ t~ be £rp~etrdl! anb .not to be, a~ in tbi~ tafe, De quibufdam bonis: a,tt 
t? tbe veOlre facl~~' tilt ~al.ne .l~ tt11fatuarbeb, tbe, venire facias, map wtll bt De d-
VIcate, &c. De VLCmeto ClVlratls, tnbere tlje fame 11$ no €OUhtp, but otljer1l1ift· 
1t1bere tb,e ~itp' ig a 4€~ltntp in it felt: ~~ t{Jt €itp Of Norwich, tuljicb ~~ a 
<!l:ountp ~tt ~t Cdr: anb If a venire facias be In fnclj a ctraft De vicirieto de Nor· 
wich, ~blP l~ not goo~, but.De viceneto CiV'ir.ati~ de Norwich, &c. bab betn goob. 
George Crook, tbe ltE)~tt bere 1$ goob, an)) ougbt not to comp~eljtnb all in certain, 
dicirur ~reve, guia rem brevirer enarrat. Nicholls Serjeant; ~bat tbe ~ubllment ttfaJt 
1l1e11 ,glnen , anb fo ou~bt to be affirmeb; ~bat tljt m~it iJt gOOb not11litb:i 
llan~tn!T an tbe c):ceptton~ taken a11'ainll it: anb tbi$ hi bert t.tp~eR'ttJ i1c~ 
~o~blhll to tlje ufnal fO~lU. ~~ to tbe venire facias, 1t1bh;lj is tbt 'bief point 
Infill~b upon, tbe ral~t l~ Oere tutll atuarbdJ, being De dvitate Coventriz, anb 
no btfferfllce tbcre 1$, tnbere a venire facias jl atuarbtb De vicineto at1b 
lnbcre it i~ De vicineto Civitatis, a~ appear~ bptbt ;25ooft of Trinit. 10 or'" 'l
E.~, Pia. 5'. il~ an 2tJ.ffi3C againrt an 31nfant, tuljo ~Ieab_ in ~ar a rtltafL~ 1 r~~:: :~ar. 
of tbe i9Iatnttff mabe to tDtSlf}otbtr of tbt 9{nfant, ))ateb at' tDe ..ritp of of Y~rk. 

York, 
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Y~rk,allil tbe mitnefI'e$ namell in tbe Ileell, wbicb bcelllwa~ tJenieb, a W~it t 
t'be,~erifffo~ t~e mitnerrc~) anb t~f 9!nqueft of tile fame ville ltlbere tbe 1!.antJ 
tall, tbi$ tbett tticb per les gentes de la City de York; anb tub ere t~e alUCirb~n~ I 
a venire facias botb nanb witf) tea Con ani) naw, tf)ere tbe fame l~ to De mall 
tatneb, :anb fo it botb in tbi~ cafe. Flemming chief Juftice bemanbei), if tbep b~ 
upon fearcb founb out anp}j)~efii:Jent~ to tuarrant tf)e alUarbing of tbi~ veni 
facias, in manner a~ ben~ tfie fame i~'; fo~ tfjat ~teftllcn,r~ £ball birett anb let 

• u.tf in our 9lubgn1ent~ berein; a~ to tile ~rro~ affi!J!1ctt, tbat tbe venire facias 1 
not \lldl atuarbeb; tbe ~rober, anb conberfion i~ lalb bere .to .be apud Civitate, 
Coventrire tbe venire facia i~ aUhlrbeb De Civit:lte Coventrilr; tbl~ I~ tueU altJarbel 

Coke 6. pa.~. Ar\ln~ls c~fe Croke 6Pa. fo1. 14. [Jefo~e remem[J~eb, i~ a notable t!lfe, a~ to t1Ji 
I~Arundi:li purpaft; bert it i$laib to be in tbe €itp of Coventry, tbe ~nbafJltant~ are tl 
nfc. ~tigbbourboob lUitbin tbemfe1bfH, tile venire facias bere ougbt not to go to tt 

€ountp; tb~ fame i.~ well a\tla~be~ bere in tbi~ c~re •. ~~ to. tbe W~it, tb~~ i 
goob notb.1ttbllanbtng tbe 4@llJettlon~ mabe allatnn It; Amla pro Anna, tblJ1 i 
BOOb ~ fo~ if tfltte be once aplain name, tbe prreditl-. refers unto it ; it iSlaii 
tbat be b.1a~ pofI'eiTeil De quibufdam bonis; at Coventry,tnbicb came to tbe banb.d I 
tbe .Defenbant, 1ttbo tbere tonberteb tbemj tbi.di~ bi~ tide, fJe bab goob~, 10 
tbem, anb t~ep \l.1ere tonberte~, tbe m~it i~ goob, dicitur breve, quia rem br 
vicer enafrat; 1n tbe ~ourt all tblng~ are certatnlp fet bobm, tfJe tonberlion, tb&1 
i$ tbe (bid point; if all £f)oulb be fet bown in tbe W~it, it woutb tben p~obe j 
be longum breve; ~be venire facias bere.i~ goob eberp lllap.d.,Iic it Dc vidneto)O~ 1-
vicinf:to Civitatis, fo tbat bere tbe 10~ltt~ goob, anb tbe venire facias bJell alua 
tb, anb fo tbe g(ubgmrnt not cet~oJ1eouJ1, but lDa$ \VeIl giben, antrto be affi 
mell. ~nb al1 to p~eribent~ being fearcfJd, out, Man Secunpary nolD inf"'1meb tl 

I Ro. f{eportt. ~ourt, tbat upon feareb mabe, be founb tbe p~efibents to be bariolt~, fome i 
H' tbem to be De Civitate Coventriz, otber~, De vicineto Civitatis, anti otber$, De vic 

neto Civitatis Coventrire, anb futb are tbe ~1cnbents fo~ York, Gloucefter, Bdam 
De vicineto, & De Civitate Eborum; Croke Juftice. De vicineto i~ not exc1uuve, [Jut il 
dufive. ~t bl mo~cp~oper f02 tbe venire facias to be De vicineto Civitatis, tJ)an Devi( 
net9 onlp; Wf}ere a paritb t~ laib, tllere ,tbe venire facias fDaU be, De Parochi 
ltlfJere tbe ~ttion i~ lam, tile fame i~ tb~ p~oper pface, ro~ tbe venue. 2I!~ to If 
.~it, tbe fame i~ well, propter brevitatem dicirur breve. ~~ to tbe ~b:ettiQ 
mabe fo~ tbe matter ofbarianre, tbi~ i~ notbing at all ; ltJe are not to ronllrt 
9logitIt, no~ to. fpeU D:atn. Flemming chiefJuftice, 91t appear$ upon frarrb mati 
tJ)Qt manl} £3~enbent~ are tbi~ tuap, a~ in tbtH €afe, tourf)ing tbe a1tlari 
ing of tile 'Venhre facias, & a; via [rita we are not to ftuerbt, anti fo be belb tl 
31ubgmmt wdl giben, anti tbe fame ougbt to be affirmrb. Williams Jufri-O 

Sre~ney Plaint. a_ to tbe matter of barianre, tbe fame i~ no tunp.l1 material: tbe Q[ftrk~ bel 
agam, Wolf. b0 neber tu~ite tbeir Ql:ourt~banb 1tlitb a bam, tbe Qrollrt<\)anb batb Jto.p~irlt~ j 

it:~fiere b.1a$ an ~ttion upon tbe (lCafc btougbt bert bp Stepney ~Iaintiff, I 

gaittll Wolfe pr~di~, a ~erbitt anb :llublJmen~ againll John Wolfe; uppn tbi 
91ubgmcnt, a Wtlt of ~rro~ tua~ [J~ougbt lit tbe ~J:ebequcr <!!bamber ~ t) 
I2frro~ alligneb' was; fo~ tbat tbe ~ttiol1 tua$ .It~ougbt againll \-Volfe, tlJj 
we Jjubgment giben againS Wolfe prediCl-. ~bi~ tua~ bdb no ~ra1, all 
tf)e t[ttbgment tfjert affirmeb .. , ~o bere pou are to reab tbi~ ~ a~ it OUIl{)t, I 
De witb a }9rrediCl:. ~~ to tte m>~it, tbe fame ist well, anb a~ it (Junbt to be, tU 
tbereftllt it i1f p~operlp taUeb ~reve, ~ja brevirer f!larrat intentionem partiUl 
~nb bere all tbe b.1boIe moUer 16 certatntp fet fo~tb lt1 tbe i)cciaration, at 
tbi~ i~ [uffleient. ~1t to tbe eItjettion, being De quibufdam bonis; tbili i~ t 
!fQOb <fi)fijelti1ln .. ~$ totf)ecJ:ception takt~ to tbe l&laintiff~ coneluion (btil1 

r. N. B. fo. as. a:d: valentiam,) tuberea$be ougf)t to babe Calb precii, tDat i~ no gocb c;rccptiO. 
H. 1. K. f~ 'rIJar ~bt Ql:onduffon i~ gootl bo~f) tuav~, ~be one tuap anb tfJe otbt 
llracton. iUlb fo I~ F. N.· B. fol. 88 .. H. I. K. blrCltIp In POint. . ~~ to tbe tltu~ltbing I 

tlJe venire facias ,in tbi~ Ql:afe, bert i~ a CQ\lnty anb a 4!itp, a €itp Witbin tl 
~otlntp, ~.nbll~~b of tf).cm bo. make tbe Countp. Et triatlo i~i fiat u~i pol 

, }aQb~re' notlt1am ~elln qua:{h1.me optlme, a~ BraClon Obrtrbt~, tbe €ltp bere t~ pa 

• 
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--------------~~~~----~~~~~~~~--~~~~~-- ~.---cd of tbe ~ountp,parcd of tbe €o~po~~ti~n" tbe €itp wag befo~e tbe €ou!1tp, tbe 
€itp i~ a pi_ace lotal, anb parcel luttbtn t!le ([ountp, tbe venire facias l~ goob 
botb tnav~, de vicil1eto Civitati~, &c. vel de Civirate mell aUJarbcb botb ~ap~, venire 
facias de vicineto de Dale, tbut botb not t,tdube Dale. ~t tua~ fatb tJJat Wor-
cefter11la~ no €itp, a~ to tbb1, tnberefotber~b~ ~i{bopbabbi.a re~t,tbt.a 1tJa~ 
talleb bi~ ,anaee, anb tbe rm:o\Un Ulbere tbt~ ~~. fe~teb £ball befatb fo~ to be it 
€itp, anb fo i~WorceH:er: tbevenirefacias bert tn tbl~ cafe, lUa~ mdl atnar)): I In~, 109. 6• 

eb, be tbe fame, tbe one ttJap, ,o~ tb~ otb~r; tbe f~~e l~ b.le~l ,iltuar~~b, .anb ac: 
to~bing to tbe fo~mer p~dibent~c lnpOlllr, De ClVltate? deJl~1Cm~o C~~altls'dfI & de Judgment aflir. 
viciento , aU of tbem goob, anb ~ell ~\t1arbcb, anb 1Il tyl~ tye wyo e "C£,OUrt rued percnriam 
ag~ettl tbat tbe venire facias bere til tbt~ cafe ltJa~ bJell atttnrbeb, anb ~p tbe for the Defen-

. Sute of rbe· -trourt tbe ]Ubgment 1l1a~ affirmeb fo~ tbe Defenbant tn t!Je dant. 

Wlit of ~rro~. 
~ . 

,prde Plaintiff againfl: Moreton Defendant, ~ntred Mich-. 7 
Jac. B. R. Rot. 539· . 

l Ji} a .~it of ~rro~ fo~ to rcbtrfe . a :3jubgmcnt giben at Durham, 1tlbere tbc :a ~ritofE~ 
:lubgment tlla~tberc giben, bp fo;~e of a ~omlniffion, trirecteb unto nine1 ~ a JUd~~::~r ~ 

19£ fame e:rrcutcb up tiabt, tbbf appear.ingbere to tbe ~ol~rt upon ccrtifping ~ Yel. 2.11. 

rcmobina of tbe fic(o~b, anb tben qucftloncb, hlbctbcr tbl~ 1Reeo~b lUere ltJcll 2. Cr. 2.)+. 

remobcb o~ not, tbe 1iicco~il bl'in~ ber.e in ~ourt, tbu~ certifieil, it 1Ufl~ qucftioneb ~ Rt 6°4' 
hlfJat .t~e ~ourt ~ert fbouIb tlo tn tbt~ cafe~~bctbcr t,flev {bouIi:. no\U p~orre1:J up: I nB:a~l~~' o. 
on tbtB anb take tt fo~ tbe fame ficco~b, anb fo to e.ramtne tl;e <erro~s affigneil; 5 

tb,e €ourt. \rere of opini~n, '. !bat tbe be11lpap \t1~lllb be. (tbeJ.1leeo~b l1ring in ' . r 
'~ourt) fo~ tbc partp ~IOlnt1ff to babe a ntlll W~lt of c£tro~ de Recorda Quod co-

, ram vobis rdider, ·anil up an tbi~ 'wtit of (lftr(J~,Jfie ~ourt map Plocecil to efamine 
, tbe ~rro~s upon tbi~ J11ccO~b, a~ lUell a~ if t,be fame babbren }.ueU remobeb, ~ 
. fo tbi~ new Wtit of ~cro~ i~ l101u atept-ili'ngltt b~ougbt, anli, aeco~bing to tfi'g 
fo~mer birectfon~ of tbe €ourt, an~ tbtlf lll.a~ affignctJ t-o~' ~rro~. Fjrfr~ an 
(!j;rro~ ervfait, betaufe be appearebbp bt~ ~arblan, l.1Jbert be ougbt to babe ilP~ 
peareb bp bi~ ~tturnep: Secona~y ,tbe 9Iubg~ent (lfrroneou$'? being giben at Dur- lr:or en fait 
ham bp fo~ce of a -trommtffiolt blrelteb unto mne,anb tbe fame e.rccuteb Op 8. tbi~ qUl~ appear: 

amgnebfo~~rro~, fo~ tbatnine contain~ 8. btU 8. batb not contain 9. minus non can- :~ 'y ~uardl~R 
tinet maju8. Wil!iams Juflice, tubat meco~b ougbt t~ep ro~ to feub, anb certifie unto u~ to~:Ve:;;:ar~ 
lJere~ tbat lUbub \Ua~ taken b£fo~e tbem aU mite, anb not befo~e 8. fo~ tbat tbere cd by At-turney. 
lna~ no rueD tliecotb. Fenner Jufl:ice, a m~it i~ birttteb unto tb~ee -tro~oner~, tbeone 2. Cr.2jo,2.89. 
of tbem bie~ befo~e tIJe teturn~ tDe orDer ttuo map well make tbe return, anb 30 3,21 9, 42._~> 
tbtd I)atb bren fo ag~~n to be goob. Yelverton J llfiice, if tbe m~it be birectcil gc:; 6~, ~~ I. 
nera1lp Coro~atoribus, anb ~ot nominatfi:1, to fueb an1;l fueb, tberc ifo~e bie~ bc:: ~ R;: 77:9. 
ro~e tl}e return tOc otber l11bub ilo rur~tbt, mnp ~en return tbe 1ID~tt, fo~ tbep . 
are Coroners. Sin -tbe cofe of !!utbo~ttp, to Ete 10pntlp eremttb bcfo~e eigbt 
rc\l~n of tbe~ connor unDe,ttake to e,tecute tbi~, l~O~ pet fo~ to tertific tb£ exe: 
cutton of tbl~, up aIJebgtnll tl)at one of tbem tl1~b befolt tbep cculb tertific, 
~Ilb tbep ougbt not to ~I?ttifie tbc name of one tbbicIj \t1a~ beatt, fo~ tbat tbi~ 
l~ ,but Q bate aHelJflUon. Nota, tbat aftet1llarb~ tbi~ tniltttr \t1a~ moneil a~ 
ll~ln, T~rmin. Trin. I I Jac .. -S. R. tbe ~rro~ tbcn inlificb upon wa~ tbi~, tbe , _' 
rUlt . at Durham l.1;Ja~ agaul~ an 31nfant; ltIbo appeareb lip tin ~tturnep TerJlln'B1'~nl 
ilntJ ,ubgment tbere bJag· giben agatnff l)im, UP1ln tbig :JjutJgmrnt a mrit 1 1 ac. , • 

of ~rro~ UJa~ b~ougbt?llnil tbe !!tCCO~b re~o~tb bitber, in B, R. anb tbi~ affignct; 
fo& ~rro~. tfJat be bemll an 9lnfatit 11lttbm age, appearcb bp bi~ 2Iluurncp, 
lt1~erea~ be OUlllJt fo~ to b~be appcarcb bp lJt~ ~atlJialt, aub being at ilTue upon 
tl)l~ pomt of, ~nf~ncp, It 1l1a~ fOUllb tbat be bJa~ witbin age; tbj~ u)~it of 
<erro~ toa~ blfeonttnucb, anb a llell110~it of QJ;rro~, b~oltgbt, tlJe fieco~b being 
bere de Recorda, quod coram vobis reGder, anb tbe fame Qfrro~ being pleabeb, anti a 
m~uer of fact, tbat ;0 Junii 6. Jac. be lUas \tIitbin age at Wefrminfrer, tbe otber 
fali) tbat be tuag tben at full age, tbis being t!Jt itTue between tbem fJe tua9 
~\pon rm:rial founb to bt tuit~in age, anb tbc entrp upon tbe flail tua~ 

~ coram 
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coram nobis ubicunque tunc fuerimus in Anglia apud Weftmonafierium, &c. tbe lirll 
~rra~, tbatbtre wa)f no goob ~rial of tUiS infancp, but tbat tbi£; tua., a 
miffria!. Henery Yelverun urntb, tbat tbi$ 4tourt· del ~. B. batb no o~iginaI €'o~ 
mlrauee of t1Jttmatter, anb tberefo~e ttJep are not to mebble Will} it, tbe fame 
being to~il1lt a matter bone at Durham. Haughton Tuilice, tbe ~trO~ en fait bt 
founlr, ~c~ b.1e ma.p· well p~otetb bere to gibt O~t ju~gtnent~. GoJdfmirb at tDe 
~ar urndl, tbat tbe ~rial bere- i~ toob, tbe Iffue tnfanq. at W eftminfrer, o~ 
o~ not, tbe otberfaib, tbat at full age at Weftm}fter tbi~ the ilIne, tf)bf it a 

~ 2. Eliz. 7.. gOOb tITue, It 1UeU tritb,~ fo \nat it belli in 32 Eliz. tn one Throgmortons cafe, til at 
Th~ogmoItoll$ a trial at, tbe place lttbere infantp i$ allebgtb to [te, i$ &loob. I?avenport,. tbat 
Caf~. . tb~ \ua~ a miffria!. Moor, tbe rarriallttat fo bab [tp tbe. abblce anll blrrtti~ 

Qn~ of tbt ([ourt. ~t lttat aftet11larb~ mallet. again, tbat tbi$_ lUa$ a mif~ , 
trial bp Henery Yelverton, tbat tbe :Jurp are to ttp tbe age, blbtre tbe nate 
of t~e.1!anb. it aUebgeb fo~ to be, bu~ ot~ettuire it i~ \tJber~ tlJtre i$ ~otbinll 
tIfe 1U queffton, but. onlp tbe age 11lbltb t_ meerlp to be trtib, anti tbl.t1Jrtap 
1l.1eUbe'trieb in anp piace,tbevenire facias duodecim liberos & legales homines,&c. coram 
nobis ubicunq~e tun: fuerimusin Ang~iaapud Wdhnonafterium, tbt~ is not goob, tbi_ 
venire faoas t~ llttlOU~, anb tblfJ t~ not belpeb bp anp of tbe ~tatutt_ of 
Jeofayles, [tp 11.1bicb ~tatute 11.1ant of a venire facias ist aibeb, but not a bitioll$ 

c k 9 a venire facias, tbi$ i~ not btIpeb [tp tlnp ~tatute, Coke 9· pa. fO·3 0 • 6·31.a. tbe 
fo~ 3

cQ.l &: Cafe of the Abbot de Strata Marcella, ltlbere tbe feberal kinbl of ~rial$, £lnb tbe 
3 I.a. the cafe manner bo11.1 i~ mentioneb, anb tbere it bt raib, tbat in a m~it of <tlrr01, to 
of the Abbot reberfe a fine fo~ nonage, o~ in an Audita querela to rebtrfe a recongni3ance, 01 
~~l;trata M;l.r. ~tatute fo~ nonage, in .tbt~e care~ tbe. age. fJ)alI [te trieb [tp infpection of tbe 

. 9(ubgel, anb not per flals, tbe re~ron l~ tblS, ~etaure ~bat ltlbat: l1UbgtlYof 
flieco~b ·bo a~ gjubge~, tbe fame tl not to [te trle~'per p:us, but bp tnfptttion of 
tbe ~ubge$, but 11.1bert an infant appear~ bp ~ttournep , tbifJ i~ <!frro~, 
anb {ball be tritb per pais, anb not ftp tbe 91ubgt$, biber$ ~utbo~itit~ tbere 
titeb to tbi~ purpoft, anb Coke 6.,pa. fo. 46, 47. Dowdales cafe, lubert feberal 

~oke6 6. ra
• bifferenct~ ate put a~ toucbing ~riaI', tubere tbe place . it local anti mntt~ 

~~:d~l:c:;~fe. rial, anD 1tlbert not. ~t wa~ alro urgeb bere, tfJat ftt age bere i$ not mat~ 
tet of neceffitp, [tut matter of confo~mitp, anb like unto alTetS, tubicb map 
De ltteII allebgeb to .be in anp place, anb tbe like of a reIeai1, anti map be t1ltre 
tt!eb 1tlbere.tb~ rall1e il1 aUebgeb fo~ to be, ~nb foof nonage, tpbicb map fie 
latb anb ttleb t~ anp place, anb fa 1t ma_ ctUb .to . be refol1teb tn ttc (!Ettbe: 

Row Plaintiff quer:~batnber, tn a ~afe tbere b~t~reH. Row 19Ia~ntjff anb Martin j)efcnbaJtt. 
againllMoreton Haughton Ju{Hce, Orde tg bert I[!)Iamtlff tn a !artt of ~rro~ to reberfe a jUblt: 
Defendant. ment giben agaildl {lim at Durham, fo~ Moreton itl an Ejectione firma:. ~t 

ig a lW~it of ~rro~ de recordo quod cor~m vobis reGder, tf)e C!I:rro~ in . fatt btfozt 
affigneb, anb nom nemIl' again affigneb fat ~rro~, i$, tfJat be bEing an iit:: 

. fant 1llitbin age bib appear ill' bi~ 21tto~nep~ lttbereo~ be f{Jottlb babe appt'ar~ 
etl bp Iji,tt garbiin, anb ro~ tbe ~~i~1 of tfJip, it 1tJa~ aUcbgcb tlUlt be W'U1 
at W efhninfter ([ommo~ant, anb 1uttblll a~e tl;ert, tbe otber fnib tbu t be 1.tla~ 
ftt full agt', anb tbi~ iftue ltla~ tOere tridi acco&binglp. fir11 at to tbe mat~ 
tft, tbc point in ilTue being infantp, tfJi$ iffue i$ well trieb ilt Weftminfter. 
~ ~ec~nb obtcctioll mabe a.gainff tbi~ ~rial, tbAt tbc futt 1ua~ in an Ejecrione 
firma::, 111 1t1fJltb tbe realtp l~ to Il.e recobereb, anti tberefo~e tbe ~~iaI of tfJe 
age ougbt fo~ to be Ulbere tf)£ :llanb. i~; not1tlitbnanbing tbi~ <G>bjettion 
tl)e ~ri~I of tbe infantp bere. at W eftminftcr i~ de~rlp gOOb! anb tbat bp birc~ 
$utbO~ltP, altbougb tbe fUlt 'at Durham hla~ til an 2fjttton concerning tl)t 
realt!', tue fame i~ to be trieb ltlbere tte age i$ aUebgeb fo~ to be; alro tbe 

Note thedifl"er- age bere (latb no ~anner of .bepenb~tp at aU upon tbe ![DntJ in Durham, 
ence where anb tl)erefo~e tbe blffer£J1Ct' ltttll be tlJtt, hlbere tlJe age tbat it to be trietl 
the age hath batb bepenbencp upon tbe :lanb recobereb, anb hJbere nor, &c. nnb fo i~ t~e 
~c:p~nd~ncy o~ !Opinion of Prifot to be llnberffoob, in 39 E. 6. fo. 49. in an ~htion of ,IDe{Jt, 
:~er~lln~t.an b&ougbt upon a ;J.5onb againtl J. S. ~ona{te aberreb to be in Effex, tl)r ~rial 
Pri[ot. of tbi$ l,Ua$ at Weftminlter, m{Jere tbe $tt'ion 1Ua~ btou!Jbt,tb~ jDefenbant 

tOn1 
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tonfelTeti bi~· ~ontl, anti bt~ entrp .. into ~t, ~ut faib tfJat Of tua$' bom in" -
Effex, anb mitbin age at tbe time of entrtng Into tbe ~oltb, anb tbiP tua, 
trtrb at Weftrninfter, becaufe tbe non~gt bere bab t;eferente U~1tO tbe brell (fS) 
tDe ~ontl, lnbttb lna~ tonfcffcb ltp bIm, but fougbt to be abolbeb bp bi$ non,: 
age, fo tbat tbe bifferenr~ lnilll1e ltIbere tbe nonage batb reference to tbe beeb, 
upon wbirb tbe ~(tion t~ b~Clttgbt, anb.1Ubere nor. . ~o wbcre tfic nonage 
batb bepenbencp upon tbe Uantl., there tnaI (ball be \t1btre tbe l!antl t.t1, otbcr-, 
lUite not; bete in tbi~ p~il1tipal cafe tbt nonage barb no trepcnbencp Upon tbe 
!l!anb at Durham, . but rdl~ onlp upon tbe prrfon, anb bi~ lJeillg 1l1itbin age 
1llbicb i~ onlp noW tbe ttTuc, anb tbe ~rial of' tbt~ tlTue at Weftmint~er il! aootl, 
5 E. 4- fo. 'l.. an ~ction of lDebt b~ougbt againtl J. s. of London icoman til Mid-
dlefex, tbe ~efenbant faib tbat be ttJa~ a jO~aper) anb not ~eoman, anll ~emanb~ 
llubllment of tbe ·W~it; ltIbere t~i~ rtJoulb be. tri~b, 1tJa~ tbe queCtto.n, a~111 
bp tbe opinion of tbe trourt tbl~ rtJaU .be t~tcb 1~ L0119on, anb not tn ~ld. 
dlefex hlbere tbe ~ttion 1l1a~ b~ougbt, anb bere It Watt but til a ptrfonai.?Illlton, 
anb fo it ffJoulb be, mere it in a aeal. ~~ to. tbe venire facias, tb~ fioU tp meIl: 
a_ tlie· <!erro~ fo.~ cbe altJartJing of tbe venire facias bp tbe - venire facias apud 
W eft~;nafterjum uhicunque tunc fuerimus in Anglia, if Weftminftej' lte out in tbe 
Iall plate, (a~ bere it i_) pet tbi~ i~ goob f11o.Unb; tbi£' i~ oulp matter of 
fo.~1U· if tUbt be 110t goob, anb tbc ~rial bab acco.~btng to tbe bcritp of tfJe 
Inatter, tbi~ i~ (lfrr01 onlp in fo~m, anb tbercfo~e tbe f~nlle i!11neU mncnbablc: 
~f tbe venire facias be de Dale anb tbe 4rial i~ at Sale, tbts i.~ not goob, no~ pet 
amenbabte, but it is amenballIe bere in tbi_ p~incipal cafe, tbe .erro~ (Jere 
atligneb i~ btrp dear., anb apparent, tbat beil1tl.ltIitbill age, anb appearillll 
bp ~ttl:lrntp, Wberea,tf be ougUt to. babe ap'~~areb btl ~t~ Gnrbtan, a~lb 
tUi~ betng founn to be Co, tbe ~ltbgttleht fo.~ ftl-t" enure glbcll at Durham, tp 
~rroneou,tf, anb oug~t fo~ to be· reberfeb. Doddetidge Jufrice, a W~it of efr,: 
ro.~ i~ b~.o.ugbt to. re\.lerfe tbe 9[llbgment ~i\.len ~t J?urham, tb~ l'itco~b i~ rt:: 1 Cr •• p ..... 47 x 
mo.\.leb buller, tbe Qlrro~ affigncb, tbat betng 1Uttbm age be appcarelJ tip !dt$ 2., 54 1, 37 0 , 

turl1ep, lnbcrea~ be ougbt to fia\1e appcarrb bp bi~ .ertrtiiau, anti being at Sill 88 f. 

ilTue upon tbe point of nonagc, tbe fame i~ founb tbur be \ua~ tuitbht agt, 
tbi~ 11[}~it of (lfrro~ l.Ut1~ bit conthiucb, flub a new W~it of ~rrll~ b~oullfJt up:: 
on tue fieco~b bere in €ourt, quod coram vobis refidet,allb tbe fame ~rro~ bert 
no1tlpleabeb, being an <!erro.~ en fait, (S) anbtbat 3oJunii6 Jac. be lt1a~ 1tlitbin 
age at Weftminfl:er, tbr. otber aUebgeb tbat iJe \tJatf-tuen atfuU age, iffuc jcpneb 
UpOIl tbi~, allb founb tbnt be \tJa~ tbenJ.tlttbin agt, tbe SoIl tua~ fo~ to be & 
Coram nobis ubicunque tunc ruerimus if! An.glia apud Wefrmonatterium, a~ to tue firft Touching the 

matter mo.beb, t1lbetber tbt~ be a mInrtal ~ere of tbe 11onage, o.~ not, tbat tbi~ trial of nonage 

~rial lna~ well I)ab, fl11b 110 miftriaI. ~~ to tf;e ~riaI~ of age, (if ltlitbin ~ow the [am: 
age) in fome tafe_ tbe fame i~ to be trieb hp tl)e infpcttion of tbe €ourt,15 to· be. 

lDitbout troubling of tbe €ountrp,anb tbere i~ a fpednl [mrit to tbt~ purPOrt 
fo~ to. lUake bim come i-nto. tbe 4t!ourt, to be tbere infpelteb, anb tbi~ appear~ fo 
to be bp manp ~oo.Its, anb birert :Wutbo~itie~ in point, a~ 17 E. 2. Fit~.tit. accomFt 
pIa. I2I. in accotnpt l1)cfrnbnnt pleabeb deins age, anb bemall1)~ ~ubument 
fi Aai'Jn, be 1l1a~ bic1l1eb bp tbc trourt, (tnb founb to be of full age, ani) fo a .. 
ttJarbeb to make anfbJer, atco~bi~lg to tbi~ i~ tbe ~ooft. of 1. 5' Aff. pIa. 2. & 48 
E. 3. fo. II. & Coke 9. pa. fo. 3 o. In tbt tafe of Abbot de ftrata Marcella, anb if up: 4 11 E. 3· [", 

on tbe infpcttion ,bp tbt <!teurt, t~e 3luttgc,tf a.re in boubt of tbe ngc, 1tlbat i~ 11 Coke 9· . 

tJJtn to be ~onr, t~ to .. be, t~ttfibttd', anb fo~ tijat bp 50 E. ~. fo. ;.6. toc €onrt ~:~ f~b~~~ ~: 
tannot ab1utlge of tbt~ tf tt be boubtful, but tben tbe fame ought to tome to. be firata Marcel. 

tdtb fer pais, anb {jerdn tbe qucllion \tJ~U be, i1$ toucbing tl)t place 1Ubtte tbi,tf las cafe. 

~tia of tbe age «J~n be, anb a_ to t~u~ tbe bitt~r~nc~ will be, tllbere it if)' in Note the differ.. 
a real, £lnb tllfJtrc til a perronal ~cttott, 1nfjtre tt 1~ til a real ~ttion anb :]In: en.ce as to the 

fancp J?leabtb, anb tbe fame at if!ue t~ be tridl, tbh~ (ball be trieb 1tlbcre tbe :~~~e~~ ~~r:!~ 
ilanb t_, anti not tDberc tbt ~trtb 1~ aUcbgcb fo~ to be, anb tbi~ appCat~ aIry orwherc in 

to be fo bp 38 E. 3. (0. 17· 6 ~ I 8. a. & en 4'4. lib. Aff. fo. 10. 6. pIa. 1 I. anb 46 E. 3. the perfonalty, 

:",.6. b. 7.a. &: 13. I I H.4. fo• 3· &: 4· 19.' 'Jt. 6. fo. SI. a. :J!f areica.i1be pleabtb (<i:r. 818. 

~ 'l. agail1tl 
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agail111 J. s. of all bi~ rigbt, anb be faitl), tbat at tbe time of t6t malting of 
tbe fame rclra~, be 1na~ wittJin age dub bo~n in anotbe:~ <!Countp, pet t~e 
fame fbaH- be· ttieb mbere tbe :Jlanb i~; anb fo in a Nuper Obiit, o~ In a ~rlt 
De partitione facienda betmeen Jj!)arcencr~, if ttJe one faitbtf)at tbe orber t~ not 
tbe :[)augbter to tue otber from wbom tbe claim i~, anb tbe otber borb rejopn, 
m~il fap tbat £be i~ tbcjDauubttr, anb {to~n in an otber ~oun,tp, pet tJjhftball 
be tricb 1tlbere tbe n.anb i~, but otberltlife it i~ in perfonal matter~, fo~ tbere 
tue ~rial £{Jall be tugere tbe m~it i~ btouubt; anb fo is tbe ~ooit of 21 E.3. 
fo~ 7. b. 8. a. in a [[lrit of accompt, anb 3 H. 6. fo. 4°. in an 2IlltlOn Of lOebt up:: 
on a ~onb, in 1tIbicb fo~ tbe ,S)efenbant it 1tta~ pleabeb, tbat at tbe tune of tbe 
~ealing of tbe ~onb, be wa~ ltlitbin age, tbi~ to be trieb tbere .tub,ere tbe .~tt= 
tion i~ t1~ou!lbt> fo t~at ill 2Ilttion~ nt>erronal~ 1llbere 9lnfancp 1$ pleabeb, tbe 
~~iaI i~ ro be, ltlbere tbe l19~it i~ b~ougtJt, anb [0 in otber matter~ tubitb bo 
1l1ctldp comern tbc perf on of a man: bere in tbi~ p~incipal cafe tbe 2Illtion llla~ 
an EjeB:ione firmre, robert a berbia: anb r:.JIubgmeut 1lltl~ Dab, a i19~tt of erro~ 
b~ougbt to reberfc tbc tjlubgment, anb fo~ ~rro~ affignrb, tDat being tllitbin 
age, appcarcbbp an ~tturnep, lUDerea.$' be 11)oulb babe appeardl ltp bi~ ~at:: 

. bhm, tbe nonage being tbe matter in qucllion, aub iffuabie, tDi~ to·be trieb 
mlJcte tbe fame ifi aU('abO'eb fo~ to be (~)- at Weftmintler, tbe ~ritll i~ to be 
htbcrc tbc ««ommo~allcp i~ aUebO'cb fo~ to be, fo tbat tbitt IQ!riaJ a~ it tua$ i$ 
fuell ban: . a,$' to tbe otbcr matter infilleb upon, being tbe. venire facias 24, &c. co
ram nobis ubicungue, tunc fuerimus in Anglia apud We1tmonafterium, &c. tbe Kings 
Bench i~ \1.l~ere tbt perron of tbe ~illO' i~, otberh1ife it i~ of tbe ««ourt of \!rom~ 
mon ~lea~,a~ appears bp tbe~tatute Magna Charta.fn. 3.cap. I I. Communia placita 
non fe9uantur Curiam noftram, fed teneantur in aliquo lococerto, tbe llioll bere i~ Wen, 
but tue DI)~it i.$' not fo; if tbet~e were no venire facias tDi~ i~ £libeb bp tbe 
~tatute, but not a btfettibe venire facias" anb Co a milldal foIlotv~ upon tbi~, 
tbe fame i~ well amenbabIe, allb fo bIller.$' of tOe fame nature babe been bere 

The Earl of amellbeb, in tbe <learl of Hartfords cafe in tbe Common Bench in tbe tlioll it was 
Hartfordlhird De civitate Weftmonaft. anb tbe l19~it ltla$ Comitat. anb tbi~ tualt W~it tuitlJ 
cafe ill C. B. (<!tom.) anti a baij), anb in tbe Com mom Bench tbi~ tua~ amcnbeb anb mabe foz 

to ag~re witb tbe papcr ~ooIt, tubicb tna·~ rigbt, Civita. anb tbi~ mabe Comitat' ~ 
&c. 2. minim~ turlleb into an O. tbe venire facias tbere at tbe firll bib aO'~re 1tlitb 
tbe fJioU, after1Uarb~ tbe mou tua~ to~rupteb, anb pet tbep bib tbere amenb tile 
$ioU, a fortiori berein tbifi tafe We map amenb tbe venire facias, tbete being onip 
ill tbi' Soli a brfilult of tbe cf!IcrIt, anti 110 milldal following tbeuupon, fo Deft, 
in tbia' p~iJ1cipal cnfe,tf}e erro~ affignrb iii an ~rro~ £lpparcnt,anb fo~ rbilt (£lUre 
tbe 3lubgment b1 ~rroneou~, oub fo tbe fame ougl)t fo~ to be reberfeb. Croke 
J ufiice ag~reb in opinion, tbat tbe ~rial l11tlS gootl, ag~reb tbe biffercnce tueU put 
f1erl.11rell real ani) perronal ~ttjOl1~, fo tbat an ~ttion cannot Ile b~o1tgbt.rD~ 
1!anb, buttllbere tl)c1!anb i p; otljerltlife it i~ perfonaI ~ltiOll~, tbe fame map 
well be in a fo~rain ([ountp, a~ to~ nonage pleabcb, t~e fame is nlcarIp perfonal, 
& iequirur perfonam ; ag~eeb tbe tafe.a befo~e rememb~eb, a~ to tbe point of:l[n:: 
fpcltion, bcrcin tbis cafe tbert i~ a fit, anb a p~opcr ~riaI, if in an ~ltion tl)e 
partiep' are at iffue upon a demiJit, or non demifit, t{Ji~ q)aII be tdeb tul)ere tbe 
:Jlcarewfl~ mabe, anb not ltll)cre tbe Uanb i~, anb pet tl)i$, fub modo botb con" 
tern 1!anb~ ~S to tbe [[1rit bere,tbc fame Cluubt to be amcnbeb, beittll but mat,: 
rer of fO~lU; ag~(fb tbe biffcrencc befo~e put, 1tlbeu tbere i.$' a minda', anb 
wbere not, anll alro tul)ere it i$ matter Olltp of fo~m, & virium clerici, 

Kirtons cafe tbe fame is to be amcnbeb, anb fo 1tJa~ it bone in one Kirtons cafe ill- tbe C. B. 
G B. bere in tbi.$' p~incipal cafe, tbe <!D~iginal i~ well, anb tbe ~dal goob, anb 

tbi~ befault, being onip in matter of fo~m, tbe fame is to be amenbeb; a~ to 
/ tije ~~ro~ £lOiO'neb f~~ tbe reberfing of tile ~ubument, tl)ig now appearing to 

tbe ««ourt to be fo, 1S a llerp dear <lerro~, anb fo tbe ]ubO'ment giben at Dur
ham i~ <letrOneIJU~, anb ougbt to be reberfeb. 2IInb fo tbe wbolt ~OUtt a
g~eeb in tDi~, tbat fo~ tbi~ <lErro~ affiuneb, anb fo now, bp a lleO'al ~rial founb 
to be fo, t~e ~ubumcnt iJt ~rroneou~, anti ougbt to be rebcrfeb, anbacco~b1 

inglp 
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Note, tbat tIle €ourt wa~ mob~b fo~ to babe tile ~ba~ter of Pr~nce Hen~ry fili- Thct ~harter 
.us &: primogenitus Jacobi Regis, betng tbe <[barter of blS ~rtatton,. Prmce of of ~rm"e ~en. 
Wales to be inrcUeb in tbht €ourt. Williams Juftice, obferbcb tbat t~e Prince 0pf~IS creatIon 

, t:.. ~ "" p . f WI'" "" E 1 rmce of Wales · nat us eft Duke of CornW'al, uut be 1$ ma .... e,. o~ create.... rmce O. a es, "nU a~ inrQlIed b the 
of Chefter, anb tbat tuben tbere wa~ an Earl of Cheficr, ffirlt$ w~re ~ben bt~ Rul~ of ~he 
rettl'b to tbe Earl of Cheft~r, o~. Chamberla~io. ~oftro,. anb not Chamb.erlamo no~ro a~ Coult. 
of tbe JJiing anb fo We1t$ blr8lteb, Prmclplvel eJus locum tencnt!, anb fo It ap~ 8 Co. 2.6. 

pear$ in tb~ tliegiller of m~it~, a.nb bp tl)e J.!iule of tb~ ~ourt, tue €barter 
\1la$ intonelY, quod nota, anb tf)at tbt~ 1tla~ fo bone acco~tJlng to tbe fo~mer Plt~ 
fibcnt~ upon feareb mattr. 

Francis Holts Ca(e. 

NOta, tbat Francis Holt was inbilte~ fo~ a lliecurant, anb Iiefcle cOllbiction, be 
fubmitteb, anb afterwarb~ upon bi$ falling batk again, be Wad inbitt~ 

fil again, anb fubmitteb, anb inbicteb tbe tbirb time fOt a relapre~-1tpon tbi~ 
Dodderidge, tbe JJttng$ ~e.eant btb mobe fo~ tbe JJttng, to f)abe t{}e fame to 
be certifieb unto rbe <[ourt of <ettbeguer fo~ tbh1 bt$ relapg upon tbe ~tatute 
of 35' Eliz. cap. 2. bp wbtcb ~ct be t$ t(J lofe aU tbt benefit be 1tJa~ to babe bp 
bi$ fo~mer fubmtffion bp tbe ~ct. Williams ]ufiice, bp tbe ~tatute it ifj to be fo 

· in ca.fe of £1ielapfe. anb tbertfo~e bp tbe SuIe . of tile Qtcurt, tbi~ l.tta~ to be 
tertifiebacco~binlllp into tbe ~tcbeguer. 

. f 

Nota, tbat tbi~ tafe wa~ mobcb to tbe ctrOUtt, iletTee fo~lffe, rell1ainber in Tenant for life 
fee, be in remainber cutS bown ~imber rqrree~, anb ren~ tbem, rat,mant fo~ life, being a Re- . 

· being a Woruan, waf' il1fo~meb againll fo~ tliecufancp, tbe fale of tbe~r(f~ ~u~n~ not to 

ltJa~ mabe £1p tbe atrent of ~'mant fOt life, tbe monp \tJa$ 'b~ougbtin bp tbe ';r~~~J~I~; d~wn 
bentlee into tbt ~oUtt of <etcbequer; tnbo {{Joultl babe. tbi$ monp, lna$ t{)e by rum in: rc
'lUClllOn, I1p tbe opinion of tile "ourt, be in tbe remaintier, cannot cut, anb feU, mainder. 
lUitbout tbe alient of ti:enant fo~ life, 'Wbo bib atrent" tbe. fiuufant tamlot be 
inttdeb unto tbi~ ~imber, but De in tbe rtmatnber i$ to babe tbem; tbt fiule of' 
tbe €ourt tnal, tbat tile monp fbouJb be beIiberetl unto bim in tbe fliemainbtr, 
being tbe ~enbo~ , upon ~onb bp btm tntrell into, f~~ to-·repap tbe moitp~' if' 
tbe €'ourt ff)oulb fee caufe, . anb to itlbom tbe <!rourt (bouH.l appoint, but tbat 
tb~ monp {fJoulb not be patb cut unto bim, befo~e tbelWoob tna~ belibereb t(l tIlt 
dtentu'r, but bowfoeber, tbe opinion of tbe Qtourt tnad €Jear in tbi~, tbat tbe 
liing coulll not be anp tuap~ intitf~b to babe ~e ~imber ~ree~ fo cut bollln. . . 

fir lot 
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Tirlot ·Plaintiff againft Morris, or Morrifon Defendant, entred 
P afcb .. 9 Jac. B. R. Rott. 285. or 286. 

An action up.' I~ all ~ttion upon tbe C!Cafe fo~ rcanilalou~ 1Uo'tb~ fpollen fip tbe lOefenbant of 
Oil the cafe [(lr tbe 1~laintiff, lteing laib to be a Qt}ercbant, tbe tu03b~ wert tbere ($) _Tirlo~ 
words, Icc:. toe i&laintitf i$ a ~anltrupt: fo~, fpeaking tbeee tuo~b~, tbe ~Iaintiff l1~ougbt 

bi~ ~ttion, anb upon not guiltp pleabeb, a iWerbitt tua~ gwen fo~ tbe I\!>lain:: 
tiff. :11t ltltl~ mobcb in arrdl of ~ubgment, tbat tbe lPlaintiff ougbt not to, 
babe tbi~ :1-ttion, fo~ tbat be 1tla~ an Alien Born, anb·a ~ertbant ltranger, anb 
out of tbt allegeanre of tbe _ing, 1l1betbe.: tbe ~Iaintitf QJaU babe an ~ttion 
upcn tbe cafe fo~ tbefe tuo~ba tbu~ fpoken of bim, tna~ tbe onlp guellion. Hen. 
Yelverton at tbe;!5ar, if tbefe tno~b~ bab bren fpollen of an ~ngIiff) ~errbant, 
tbe 1no~tJ~ are fcani:lalou~) anb tbe ~ttion bp rurb a one tueU maintainable; a 
fortiori, in tbe rafe of ~ertUant$ nrangen1, f4.'J~ tbat tbep, I1p tDe natn, of Eng
land, are cnnbleb to trabebere, anb tbbf i~ alfo to tlJem llrengtbcnd. ltp tbe ~ta" 
tue of Magna charta cap. 3 o. Omnes mercatorcs, (niii publice antea prohibiti fuerint) 

, habeant falvum, & fecurum conducrum,exire de Anglia, & venire in Angliam, & morad, & 
ire per Angliam, tam per temlm, quam per aquam, ad emendum, vel vendendum, fine 

1 f( omnibus malis, tolnetis, per antiquas, & recras confuetudines. Heath fo~ tbe plaintitf, t~at 
c~ ~n 4B:~h_o. tbe ~ttion i~ tuell tnaintena&lc. Coke4. pa. fo. '26. Byrchleys cafe tubicb ll.la~ Mich. 
;eys cafe Mich. '17 anb '18 Eliz.B. B. lltb~re one raib of an ~tturnep, tf)at be tua~ tuell known 
2. 7, 2. 8. Eliz. to be a co~rupt man, anb to beal ro~ruptlp, refolbeb tbe17e tbtlt tbert tuo2b~ hlrre 
B. R. 211 ctionnllIt, heraufe tJ)~!l bib bircrebit f)itn in bi~ p~ofeffion; anti £t~ to W)er~ 

tJ)ant£j llranger_ hp tbe natu_ of tbis. fiealm, tbep are well l'nableb fo~ to 
babt perronal ~ttion~ bert', but not real 21ctioJt~, a~ appear$ bp 6 H. 8 Dyer 
fo. 2.. pIa.~. alro tbep are atbeb anb enabltb ltp tbe ~tatute of Magna charta 
chap. 3 o. to trabe ber~ a~ tueU ali otber <!Eunlifb ~ercbant~ ; anb if tbrfr 
1tlo~b~ bab b££n fpoken of tan <!Engliij) ~l'rcbant, tbi~ bab bren a g~rat biG 
trebit to bim, anb \tleU aaionable ,anb no biffettnce bere, anb Wlertbant~ firtln:: 

S~tute of H gerl are btitbin ~tatutl'~ mabe fo~ ~anItruptd, of 34 H. 8. cap. 4· anb 13 Eliz. 
H. ~. cap. 4· cap". 7. fo~ qcommiffion_ to fte atuarbeb to enqnire of tbe lloobs of ~anltrupt~, 
} ~ EHz. c;or' atttJ of I Jac.cap.I). Yelverton Ju!l:ice, tbi$ ~ttion ~lere i~ 11lell maintainable bp t{)c 
']0 I·SJac. capl plaintiff being a ~rdJant llranger, fo~ caIling of bim ~anftrupt, tfJin- ~ttion 
n;~k:~~~~ ror !~ tueU maintaitlable £1p Dim deadp, fo~ tbat an ~lien frienb map 1tJdll)abe 

Ijert an :1tcttt'ln~ perronal~ tubfltroebtr, a~ 2IItt10n~ of lDebt, ani) tIJe IiItr. 
Williams Jufrice to tue rontrarp, tbat t{)i~ ~ttion btu ltetU not up tbe l~laintift, 
lte'taufc tf)ot be tua~ alienigena, fub ltgeantia of anotJ)rr b & extra Hgeantiam domini· 
Regis, rurb a ~enbatlt ~lien map well babe a perfonal ~(tion' bUt, if tlJ£ 
fame be fo~ bi~ ~erd,anbirt, o~ fo~ bi$ 'onfe, fo~ toat in af m ucb o~ tbe 1£atu 
bortJ fufter bim to ~erd)anbife, an1:l to babe a ~nfe bert, tfJe Uatu borf) alro, 
enabie bim, aub gibt~ bim pomer to maintain a perfonal ~(tion f02 tbe fame 

.l1p' 10 E.4· fo. 6. pIa. 6. but dea.;lp be cannot bp tbe 11atn maintain anp perfonal 
~ttion, fo~ befamation of bim, bp anp 1tlo~b~ [poken of bim, t'bi~ i.s tbe firll 
tafe t{)at eber ~ be arb in tbi~ Itinb, anb it i~ £.rima: impreffionis, snl) in tbi~ 

Littleto1'l tit. tafe bere, ~ ~olb Witb Wlr. Littleton in bi!! Q!:lJapter of dliUenage f~. 4~. 
Villenage fo. pIa. 198. tf)at 1t {{Jan be a goob ~ar to t~e ~Ltton fo~ to fap tba t tDe J)latntitr 
43· pIa, 19 11• lUa~ an !alien. Yelverton Juftice, anb Croke Juflice to tbe rontrarp, tbat futD 

a mE,lerd)ant ~Ii~n, milp well babe, anb maintain fucb all ~ttiol1 upon tOt 
~are, fo~ tuo~b~ fpoken, tenbing to ~iS JDefamatiol1, Ea~ tbe tuO~b' bere 
fpoken of bim, in tbi$ tafe u~e) o~ ~£' map tueU babe an $ttiol1 fo~ an 
~ffault anb ~attrr!l upon b1mfelf. Flemming chief Jufiice, anb Fenner 
Jufiice at tbi$ time bdibercb no opinion at aU, one tuop o~ o~ 

. tbet 
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Bowles Plaintiff again!l: Poor Defendant, entred Mich. Slac. 
'R. B. Rott. 348. 

., ) 

I ll!' a ([{tit of ~rro~ fo~ t,o.teber[e a ~ubgmen~ giben.in tbe c. B. in a Replevin, A Writ of Er~ 
. fo~ tbe ~\lo\nant, w{)erein tbe tanfe \tI~.*1 b~te~p tb~$+ ~ Sent 1tta$,iJ~ant'" re.r toreverfc 

fQ unto one anb bid ,eit,d, Habendum to b~m fo~ 6 bt$ ~tff, llnb fOt tbe !lItfe of 3 a ~udg~ent 
otber~, mbat ellate tIlts ffjouIb be, 1tJa~ tpe onlp quelltolt. ~eo. Crok~ fOt tbe ~~e; III the 

~laintiff in tbe W~it of <!frro~, tbat ~bl$ 1$ 11U~ an ellare. fOJ ~t$ ol1:Jn Etre, anb %. Cr. :1.9 1 • 

tbat tbe 1tto~b.tt (bi$ jJ;>dr_) bere are ~otb,_ tbat bt~ o1ttu1Llfc, In tbe J~bgmeut of • 
!J!aw'l!1 gtcater unto nim tban tbe Utfe ot anp otbertan bl', fiub to tOt$ purpo~e . 
lUaS' dtebLittleton in btS cbapter of Garranty fo.168. pla·7 3 8.& 7 ;9.wbrre one bIb Llttletens 

IHnb bim anil bi$ 'eir~ to garranty unto ~enant fo~ lLifei tb~ Wbirb i$ not a gar- ~apter o~ 
rant}' of ]nberitance, but onlp pur auter vie, fo tIle cafe tbere l€, a neafe matte of I:~~;fr ~'7g, 
llanb to l)ne anb 6'i~ ,eir~, fo~ tbe "ierm of anotber~ lhfc, tbt 1!dfre bie.t1 7 ~!J. 
leabing tbe otber;fo~ hlbofe 1!ife tfJe 9!eafe wa~ mabe-tbe 'etr of tlJe 1!etTre man ~ 
babe tbe 9!anb,buring tbe nUe of tbe otbl't,a~ a fpedaJ occupat)r,fo if onr.bo g~ant 
an ~nnuitp to anotber to babe antt to ptrcnbe tbe fame, to bim, anb bb1l!;lt*rg, 
fo~ tbe ~trm of anotber~ lLife, *f tbe g~antre bie~, afte~ b~~ beatb bi~ 'eir ffJaIl 
babe tbc ~nnuitp, buting tf)e i!.lre of tOe otber; tut tbl~ 16 tbere ieft a ,querl', ~ 
on tbi~ quere, come~ tbi~ p~incipal cafe noW in queffion, ~ tbat upon tf)e point 
of tbe ~bo1tJ~p, tuberc tbe lPu~bani.l anb !Wife 'Zilllo1tl~ fo~ llifllt bue ,btfo~e anb 
finee tbe Sllf)arriage, antt in tbi~ ~bol.tl~p, tbep botb oftbem jo.pn) Wbetca~ rue 
~bo\n~p ougbt to babe been fo~ tOat \u~tcb Uta~ tme l1efo~c -SllfJarriagc to tf,Je 
mife, a~ bue unto bet, dum Cola fuir: a~ to Littletons qucre in tbe cafe of an ~ntlu", 
itp, tbe ~oolt of 19 E. ; Fitz. tit. Accompt pIa. y6. 1tla~ eiteb, 1ttIJere bp Hil1. tDc 
~eir mall babe tb.e :?l!mmitp, nnb tiJe ~~erag('~ incurrcb in tbe fame time, anb 
ltp ~ilby, tb~ ,etr fDaU babe tbe ~nnuttp, bu~ not tbe ~rerage~, falling onIp 
fo~ bt~ ownttmt. Coke I. pa. fOe 140. b. Chudlelghs cafe, refolbcb, tbat an rllate Coke I. pa. fc. 
matte to one anb lJiS fJJe'lr~, tmring tOe lUfe of I. S. i~ but an effare fo~ Uife upon 4~' h. in Chud. 
1t.lbicb a remainbcr map ttcpenb b!l rbe C[COtnlUon1!atu, nnb bibcr$~oolt~ tgrre lc,ghs eiiC. 
put to p~obe tbt~" anb Swinnertons cafe citett in 8 Eliz. Dy. fo. - 25' 3 pia. 99' Wf}ere 
a ment \t1tls. g~anteb bp fine unto F. HabendumfIbi & affignatis (uis buting tbe 1[ife of 
CaiTandra, tbe l1t)ife of tbe ~~anto~, anb if ttile beOinb, guod bene liceret diCto Wit 
Fitzher~ert,& .hreredibus.ruis,du~a~te vita diare Ca{fa~dr:s..difhingere F. bebifetl) tbbt Sent 
unto bt~ l1t)tfe,. anb btc~, 9!l~tng Ca{fandra,. tlJl~ lttcnt 1tta$ fo conbeteb bp fine, 
Sur graunt & renCler to tbe farb F~ t~e gu.ellton wa~ ltlbat flJall Dreomt of tfJt~ 
Sent,WDetber tbe g~antre ffjaU retaltl tbl~ a~ an Occupant ,tit wbetbtr the b~\lif(t 
I)f F.-:--ff)aU babe tbr fame: tbere bp tbe opinion of Dyer, tbe bcbifre-l'ball 
btl.be 1t, fo~ tllat bp tbe dau(e of nillref,d F. batb in tbbtliicl1t a fee fimple beter:: 

, nnnable upon t~e beatb of Caffandra. I I. E. 4- fo. 42. ~ feoffment mabe to A. ani) 
B. ~nb tbetr ~elr~? fo~ tbe nife of all otber, tbe r~mainber ober, tbep in tbe ft" 
matnber were recetbeb upon tbe bttltb of tbe. patt~tular ~enaltt. 22 E.~. to. I 9.6~ 
per.Shard. ]f.lanb be l1'~anteb to a man anb bt.tt I)elt$, fo~tbe 1!ife of I. S. bht 
!Wtfe after bt~ beatb fball not be enbotueb,bp tbz~ook of 24 H.8 Br. cafes fo. I o. pIa. 
56Br. tit. Forfeiture de tel'. pla. 87. ~f ~fnantfo~ il.ift make a feofftnentto I. S. c ' 
~nb bi~ 0dr~ fo~ t.be .grif~ of tbe feoffo~, tbi~ t$ no fo~fdture, fo~ tbat tbi~ pa~~~~n;)~. 
1$ but bp tn~p of ~lmttatl0n ~f tbe ellate ;9 E. 3. fo. 25'. Uanb i_ leafeb to in Walfing
qne tuti) to bt~ lI}ettp,fot tDe ~lfr of tbeUetTo~,anb fo~ one pear afrer,an action of hams cafe, 

blane 
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11.1a11e i~ bert blell maintenablt. p>l11ment. fOe 556. in Walfinghams' cafe, 1t1bert it i~ 
belb, tbat tbe ,cirof tbe :i:efire, (illtbougb tbere be a fee bifrenbable) mall nor 
babe an Affife of Mortdauncefter-upon a bitTefin, no~, tIle [[life 'oftbt g~antre bob.t~ 
er, anb tbe ,cir (JJaU be puni{f)eb ill'ltla!le, fo t{Jat in eifert, ~t.be",~,eir i~ bert 
ltU~ a~ an occupan t, t~e p~icipal.cafe bere tua$, ~. tlicnt g~antib to one anb bi~ 
'etr$, Habendum 'fo~ f)t$ own 1bfe, anb fo~ tbe lltbe~ of ; otbers', tubere an 
('liate g~anteb, {f)aU be continufb bp wap of occupancy, anb hlbrre not. No oc-

o ttlPancy ~an be of a Sent, no~ pe~of an efiate .createb, bp t{Je :a~ of ~a\tJ, as 
15 E. 3. Fitz. appear~ bp 15' E. 3 Firz. tit. Scire facias, pIa. 17. {If an effate be Itmtteb unto on1', 
tit. Scire facias fo~ bi~ nife, anb fo~ tbe ilife ,of an otber, tbefe 1uo~b~, fo~ tbe i!ife of anotlier, 
plot. j i· ~aU be bOitl, anb tbe fame {{JaIl be, fo~ biS otun ;Eife, fo~ tbar bi~ own Uife 

il g~~ateJ: tban tbe life of anp otlJer, anb mo~e bear unto bim, anb fo is 
.t(Je ~ook of 19 H. 6. fOe 22.2;. tbe cbief QfrroiJl~.re in tbbt rafe affigncb, anb 
infictrb UPllJt,<t1.ta$ in tbe ~botu~p, fo~ Sent bue tobim anb f)i~ (tmife, tubtte~ 
a$ it appear$, tbat parcel of . tbe ~ent ill aru at, aub fo~ hlbidJ tbe 0 ~bol;t11P 
bla~ malle, 1Ua~ bue unto tbe !Wtfe of tbe ~b01l1ant, befo~e tbe marriage bell 
t\1teen bim alltlbi~ Wife, fo,tbat tbe 9:botu~p ougbt to babe llwn fo~ tbat parp 

teI of tf)e a·etlt arrear, a~ bue unto tbe [[lift of tbe ~bohJatlt, Dum ipfa fola 
fuir, anti fo tbe 2I!bow~p fo~ tbi~ caufe not goob, anb tbe jubgmcnt <!CrrDncou~, lJ 
ougbt to be reberfeb. Hen. Yelverton to tbe contrarp, tbat tbe ~bo1u~p brte tua~ 

I. well mabe, anb tbe jubgment tueU giben, ani) [0 to be affirmeb. ~$ to tbc ClEr:: 
,;;" ro~ bere affigneb ilt tbe ~bo1tt~p, tbe fame i~ no <!Crro~. 9lf a leafe be mabe to 

J. s. fo~ bb1 own iLife, anb fo~ tbe ltibe~ of two otber$, tl1t~ batbblrn mulcb to 
1. be a !loob ellate, anb muaI, tuitb rurb a limitation. ~f a aent be g~anteb unto 

t1Uo jopntrnantp, tbe fient i~ l1ebintl, tbe ont nie~; tbe ,tJurbibn~ 'ball now tl< 
bo1U in bi~ ohm namero~ tbe 1UboIe, anti pet tbis aent ttla$ bd)inil, in tbe life of 
tbe otJ)er. Yelv. Jufiice, ]f a man take~ a Wife, balling a ~entcbarge-, anb pared 
of tbiS Sent \1ta~ bebinb, lttfo~e tbe W)arriage, 11.1bo «Jan babe tJ)e arreragc$ of 
tJ)e,Sent, if tbe Il)u~banb tbaU not~ Williams Juflice, J1f ~glal1t.a tlienfto pOll! 
tinb pour Il)dr~ fo~ tbe nife of J. S. pour It)eir~ {!Jail babe tbid lient, anb 
tbi~ q,aU fo be, fo~ tbe aboibing, anti p~ebel1ting of tbe g t1inillg of an enarc up 
occupancy, anti fo it batf) blrll bere ruIeb, in tbi~ p~indpal cafe tbere i$ a !licnt 11£~ 
lJinb, unto tbem botb, to tbe 2nbotuant, anb to bip [[life, bt{o~c tbrir W)arriagc. 
4lrbe furea wap fo~ to pleab tbi~, i_ to fap, a retro fore, dum ipfa fola fuit, but bere 
a_ it is pleabeb in tbhl $bOWfP, tf)e pIeabing, anb tbe ~botu~p, a~ it tua.$' maDe 
I1p tbem botb i~ geoll, anti fuffident in !law, in a~ murb a~ tbj~ hlbole :trient, i~ 
noW bue unto tbem batb anb tf)at tlJi~ i~ fo, tbe fame apprarfj unto tf)e ct!Ollrt 
judicially, tljat tbi~ fiem bert, fo~ tubicb tbe ~bDtu~p i$ \nabe,1t1a~ but "litO t~cm 
batb, anti fo tbe :lfubgmrnt not <!Erro1tCOu~,[lUt tbe fame 1l1tl~ tncU gibCJ1, anb fo 
ougbt to be nffirmei:J. Croke Jufrice ag~ctb tbe cofe of tf)e aCJ1t, [Jrfo~c put bp 

J. Williams Jullice,tO be fa, fat to p~'bcnt occupancy: :1:f £1 man taItc~ all enate fo~ 
biS otun 1!ife, anb fo~ t1)e life of ,. etlJcr~, be t1)all {Jabe tlJt bcnrnt of aU t1)e ; 
~ibe$, to g~tlnt tOe fame ober,o~ to cbarge tf)c famc,but not fo~ to kcrp t~e fame 
in bip o\1tn f)anb~,bccaufe tbat bi~ oWn ]life i~ g~eater bp far to l)im,tf)an aU tije 
ot~er .iribe~ nrt~ anb t~~refo~e if a .l!eafe b.e mabc t~ one ~o~ ~f)e Uife of J. S. anb 
tbt~ l~ aftertttarbl1 (OnfirlllCb to bun fo~bt~o1t1nlltfe, tbt~ t~ goob to f)im noW 
fo~ f)i~ own 1!if~, bccau[e tllat f)i~ own !lifc i$ g~cater; but iftl}e ircnfc lUere 
matle unto bim, fo~ bi~ otun l.ifc, anti after\1tarb~ cOl1firmeb to bim foztbr 1!ife 
of anotl}et, tl)i~ ct!onfirmation i.\1 meadp boib; ahb fo ifal[cafe lle mobr to one 
ro~ t1)c 11ife of]. S. fans impeachment de waft, tbc rcmainber to tlim fo~ '<lcrm (if lJis 
own iLifc, tbe fira ellate, being tbc letTer, i~ 110W b~o\1t11eb itt tbi~, anti makc~ 

5 H. 5. fo. , •. bim noW p~efcl1t1p to be punifilable in wall, anb to i~ tbe ~ook Of-28 H. 8 
3 E·3· fOe 44: 'Dyer. fo. I~. pIa. ~7. anb witb tbcfe ag~.re~ S' H. 5'. fOe 9· 3 E·3· fOe 44· in Mary dela 
Croke 8.p:l't,O. Idles cafe, ntcb Cqke. 8. pIa. 4. fOe 76.6.111 tbe i!.o~b Stafforps'cafe, anti Coke.),. pIa 
76. the Lord c . R ffi r. M r. ", t' ""~' m b S it; d {( .rO. 13. a. tn 0 es cale, n .Jl.cale maue 0 one anu to,yl~ a 19n~, Ha encium, to 
~~k~r / ;:. era. bim buring bi~ ~ife,anb t~e :Uibc~ of ?- otber1.l,be f)atb an. c!lou {len of f~ronft: 
13 Rolfes cafe. tenement to contlnue tlUnnll tDc3 1l1bf$, anti tbe. rur\.11\lo~ of tgem, lttltJjoUl 

an! 
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----------~~~--~~~--~~~~~~------ --------. ----anp D~otnninlJ of tbe enate~, tbi~ <!erro~ atlignetl in tbe abo1tJ~p, i~ but matter 
of fo~m, tbat tge ~bo1'll~p ito1 gootl, tOe ~ubgment 1l1a~ 11.1ell giben, anb not efr:: 
roneou~, anti CO tOe fame notl11itftanbing tOe ClEnoJ amllh,etl OU~bt fo~ to be 
affirmetl. Flemming chiefJuftice, ~ Jlient g~anteb to one ani) Ius ~)elr~ to babe 
tDe fame to bim fo~ bi.fj o\tln Itfc,antJ fo~, tbe life of tD~ee otOer~, IJt~ OWn life il 4, 
lT~eatet tban tbe lil.leto1 of otbet~, anb fl)aU b~o~n tb~ otO~r~! 11.1bert tOe fa»:te i~ 
fo bp 1tlap of p~erent interetl ; but 1l10ere, (~~ tn tbl$' mmnpal. care) bere l.t i~ 
bp wap of I.imitation tbat be {ball babe t61~, after bl.8 o1tln Itfe, fo~ t~e Itbe$ 
of tbe otber~ alfo, tOi~ Itinb of limitation i~ !Tootl I~ ilam, flJalt tbt~ tli~nt 
bere in tbt$ tafe, go back again afret tbe b.eatb of tbe firft ~~antre, ~nb,tlurlhg 
tbe otber It\le~~ deadp it lllaU not., fo~ tbett ~1.f bere o!1e p~rt~cula~Ip hmlt~b, fo~ 
to take tbbf, anti acco~tlinglpbe fban Oabe It, an,tI Ol~ ~en l~ t~t.t1 cafe. IS not 
Co to babe tbe fame a~ "eir bp tlefetnt, bUt a~ bt~ ~etr ~ommatlm, ~nb fJ.$ ~P 
luap of Uimitation onlp1anb not in anp otbtrmanner~be 1~ to babe It, as 'ttr, 
IIp fo~ct anti bertue of tbe g~ant~ anb not a$ ltp bcfctntj but bp map of llimiJ 
fation, anb tbat fo~ to ptebent an Occupancy., ~f tbe ll'tant bere bab bltn 
limitetl, to be to tbe g~antre? anb to bi.s amgn~ fo~ ~i~ own ~ife, anb ro~ t~t Iibe£1 
of, otOer~,in fucb a cafe Ot$ £lffignre fbaU babe tbi~ afterfJl~ bcatb, bl1rlng tl)e 
libe~ of tbe otOer ; perfon$. 31n tbe nttt place a~ to tbe Sl!bohl~p, bere tbe quer~ 
tion iI, tubat tbi$ fient tuap, at tbe time oftbe tliarefs tahen fo~ it, anb tl)e 
~bOtu~p mntle,anb bo1tl tbe fame came to be tlu£', a btnt£r~ taken fo~ tbe fient, 
a llbplebin b~ougbt, flnb an ~bo1U~p mabe. 9!f a W)an bo marrp a Wife, WOicf} 
batb a firnt (ap bere in tbi$' cafe it bapneb) if tbt Wife bie$ l1efo~e tbe 'uP~ 
"banb batb recobcrcb tbi~, be can babe no rtmebp, fo~ to recober tfJi.s', after tOe 
be atb of fliP mifr, fo~ tlJat tbilt i~ mctd p a tbing in attion; anti it j~ in tOe fame 
nature, ap in cafe of an obligeltioll,tll{)icbiP mabe to a moman foIl', 11.1bo take$ 
fJ. "uPbanb, anti bie,G Jibing tbe l\}ft~banb, be (ball not ltabe tbiP ob~jg!ltion, ~o~ , 
anp mean~ nol11, fo~ to recober tbe monp bue upon tbe filme, fo? tl)t$ t~ a tblng 7 H. 7· fo, ,-, 
inattion, tbe benefit of 1tlbicb cannot be bab, but ap in tlJe rigbt of bitt Wife, 
,tl)t hlbicb iP now loll bp ber beatb, bert in Ua\tJ, anb in a legal contlruttion; all 
i)1 one, be tbe fame bue befo~e o~ after marriage, 7 H, 7. fo. 2. dUb to tbi~ pur~ 
pore. FIern. bcmanileb of tbc €oundl fo~ rbe ~Ia. if tfJtp bab anp ~tat. :Eaw in 
tbi~ cafe tobelp tbem ~ Geo. Croke mabe anftucr tbat tbep bab not.Flem. tbe com,. 
Inan Ua~ ig ~ben,cIearlp again~ tbe ~Iail1t.fo~ t{Je ~botn~v bere, .a~ it appear~ 
ltV pleabtRg, t~ goob anb fuffictent, fo~ tbat tge acnt bere ttl queftlon, anti foz 
1tJbicb, tl)e ~bo\1J]p \1)a~ mabe, tbe fame 1tla~ .bue dtber ltefo~e, o~ eIre after tbe 
£lE}arrtage bab berl11ren tbem, tbe fame tua.t1 tlUe unto t{lem botb, at tOe time of 

"tOe tlinr('r~ taltcn,anb tbe 3Ilbotn~p matle fo~ tbe famc,anb fo tOe ~botn~p i~ dear::: 
Ip goob, ant! tueU 1Dlcabcb, anb no ~rro~ in tbe :1Iubgment, lluttOe fame Wad 
. tueU giben fo~ tbe 3Ilbotuant, anb fo ougbt to be affirmcb.' \Villiams Juflice, 9)f a 
fem,e fole botb OIDe ~e monp, anb taftcp a fPu~banb, ~ map berp well babe mp 
~ltlOll of jI)c~t agatntl tb~m, anb COUllt tfJat tbcp oWe me fo mUff), 11.1itbout rap~ 
mg dum fola fUlt, aub pet tt,.i~ 1tla~ t~~ p~oper roebt of tl)e Wife, 1tlben ffle 1na~ 
fole,ltutnotn ltp tbe~arrtage tfJtS tdmatlealfo tbclDcllt oftbe 'usbanb,tluring 
tbe ~obtr~u~e,anbtlJt$ tua$ one Grubbe (tJohnfonscafe I)ere fo aefolbetr. ~o btre Grubbe and 
in tbl~ p~lnClpal cafe, tbe ~ent. tna~ bu~ unt~ tbe Wife, anti in arrear to ber, JohnfollS cafeo 
dum rola furr, anb ro tbe fame. conttnucb at tbe ttme of tbe 9lF)a triage anb noW tap 
tbe W}arriagl',tbe ~ame i~ alfo mane ~o be tbc £!ient of tbe ti}lt~banb:anb tbe fame 
now (ltV tile mf,)arnage) t~ bue, anti 111 arrear to bim, ato1 well a~ to bilt lIDife 
anti fo tbe 2nbOlU~tJ ~ere ap it i~ mabc, bp tOrm botb, i~ dcarlp goob, tlllb tfJ: 
~utlgme,nt~englben fo~tbe ~\lo~ant~, YelvertonJu!1:ice; a$to tbeg~antoftbe 
J!i~nt, tbl~ ~s a fee fim~le-bctermtnallIt, Sur lour vies; anb ifit bab bren fo li~ 
mttcb, to blm anti ~o bl~ affignp, fo~ bh1Iif~, anb fo~ ttc libc~ of 3. otbcrP, bia 
affign~ beu a,fte~ fJl~ beatiJ,ilJaU bab~ anb ~l1Jop ~be fame,bp fO~fe lIf tbi~ g~ant') 
anti fo tf tbe ~lI11ttJlttOtl iJab bre~ to bllfl, blto1l)Jclr." anb amgn~, fo~ bia hfe, 
aJt~ fo~ tb~ hbcP' of ~ otbcrP',! tf be bo not affign tbi~ ober, tl)en dearlpJ l)i$ 
~lr tlJali babe anb fllJOP fbe lame; anti ap' to tbc ~botutP Ont mabe fo~ tPi~ 

~ . tlienti 
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£lent, in botO tOdr na1Ue~ fo~ tOe fame, bp tOeir W}arriage, bdniiiolU bue, anb 
in arrear to tOem botb, tOe $bo1U~p 1t.1a£f well mabe, anb tbe 9lub{fm. ent not 
qf~roneou£i, but 1t.1a~ well giben fo~ tbe ~bo\llant~, anb tOt fame lubgmrnt 
riugOt to be affirmcb+ ~nb fo tOe wOole ~ourt bib deadp ag~ee in tbi~itoattoe 
:JIbotuJP ll.la~ well mabe, bdng mabe in botO tOdr name~; tOat tbe ~rro~ at: 
figneb in tbe :l[ubgment tua~ no QErro~, but tOe grubgment 1lla~ iudf giben in 
tOe C. B. fo~ tOe ~bowant~, anb fo bp tbe ltlbole ([ourt nullo Contradicente tbt 
:)ubgment 1.tJa~ affirmeb fo~ t!)e J1)efrnbant in tOe mrit of err01+' 

• 

Vaflenope Plaintiff againO: Tayler D~fendant, entred Hill. 
S Jac. B. R. 2 part. Rott. 1337. 

An A8:ioI'l of I~ an ~.ttion of ~.rerpaf~ forb~eafdnll of bil dofe, anb rating of ~i~ ~~ar$''''''' 
Trefpafg for a anb tbtS maP latb to be bone t!)e 7 trap of May. "i!be .IDefl'nbant :Ufflfie~ tDe 
Tref~~fs d~ne tQlrefpafp bone tbe ~ 0 bap of May; to tbi~ jullification tbe Jj!)Iaintiff bemurreb, 
Ju~~~~ ~e~r:f. ~Oe qudlion wa~ onlp tbi~, ~!)etber tbi~ jullificat~on ~a~ .gaob, o~. nat~ Wi!· 
pafs done 10. Iiams J uftice bemanbeb 1tlbetOer 111 tbe condufion of tbe }ufitficatton, be fatb,(ltlJjicb 
Maii. i$ tbe fame ~rtfpar.a') annner11la~ mabe, tbat tJje pleabiull was fa. Williams 

Jullice, tbe. julhficfttion tben i~ deadp goob, not1nit~nanbittg tbat be tnifiaib tbe 
time of tber~rerpaf~, anti fo i,t i~ abjubgeb in 21 H. 7· fo. 39· A. 6. ltlbere tJje 

Note the dit. bifferenee i~ put bp Conftable Serjeant, anb ag~eeb IIp tJJe €ourr, if tbe ~rerpar~ 
ference. be latb to be bone on a bap eertain,anb tbe ,IDefenbant botb jufiifie tfje fame ~ref::= 

par~, tbere be neeb~ 110t to condube fjiP-jullification, ltlitJj tbi~ gberrment 
(~) (wbie!) i~ tJje fame ~rerpaf~,) but otfjrl4bJife it i~ lllOere JJe t!atfJ jullifie tJ)e 
~rerpaf~, atanotJjer time, tJjerebe muff condube in tbi~ manner (hlbicJj i$ tJje 
fame ~rerpar,t1) o~ tlfe tbe jufiiflcatian i~ not goob. Fenner anb Croke Juftice ag~llb 
ltlitb Williams J uftice berein, tbat tfJe juffification bere 1Ua~ goob. Y d verton J ufiice, 
to tbe tontrarp, tbe junificatian bere i~ not goob, fo} t~~t it cannot be anp wap$ 
intenbeb to be tJJe fame ~rerpaf_,wJjen a~ be botb }ufitfie fOt a ~refpaf~ ilone at 
anot!)er bap,-WilliamsJufiice, anb tJJe rell of lJJl':lIubge~,-againfi fJim in 
tbi~, upon tOe bifference \ttJjicfJ i~. taken, anti ruleb to be gOQb, in'll H. 7 • fo.~. 

d b 9· 1llbicf) cafe batb dearJp oberrule tbi~ -our tafe in qucffion, tfjat tbe jltnifi~ 
~~e gd:;~ lr cationljrre i~ goob, anb fa tbe €ourt aU ag~ertl, (but Yelverton Juftice" anti fo $ 
the Defendant. JJiule of tJJe €ourt 1tla~--quod querens Nil capiat per billam. 

Aaion upon 
the cafe {or 
w~rds, i(c. 

fudgment 
given by the 
COLlrt for the 
Phintiff. 

Simp[on Plaintiff againll: Brook. Defendant, and entred 
Alicb. 8 Jac. B. R. Rott. 702. 

I J1) an ~tticlt upon tbt tafe fo~ ~canbaIoltP 1ll0~lJa' fporten ltp tbe .IDrfl'nb;mt 
of tbe }plaintiff, tue wo~b~ were tbcrc,~e i~ llot \tJo~tOp to bear office in fuel} 

a place, fo~ 1)e ltl?Cp~ a ~a1nb)J l)oufe in London:Upon na[~guirtp pleobcb a brr~ 
bitt wag founb fo~ tbe It)lailttiff. <9It tua.d lllo\lcb in arrcil of :Jrui:Jgmcnt, tbat 
tbc[c 1tlo~b~ arc not tlttionable. Yelverton ]uftice, tJJrf( b.lO~b~ are frantlaIou~, anb 
Wm attton~{lIc. Willia~sJuf1:ice, if O~ faib tOat be hrcp~. an rgrn11, ani) ~bffc l:Vo~'bS 
fpotten of bttn, tbcp wtll bear an att.toll dear.Ip, but Wtlbout aUcbgtng of t~i$, 
it i~ i.ll'lubtful, 1l1bctbcr tbep arc actIonable: m '2. 7 H. 8. fo. 15· 6. it t~ tbert faib 
bp Fitzhcrbert, tbat fame 1tlO~b~ are mitt, anb puniffJable flp borb 1!a1tl~, ei~ 
tber bp tbc common 1!allJ, ·o~ in tbe ~piritual €ourt, a~ if onc faitl) of an 0: 
tIler tbat be hccpP a boufe of ~aWbtP, tbe partp map cbooCe bert lt1brtbrr fo~ 
tOefe \1lo&~~ be tuiU fue bim at tbe cOl~mon now, 0& qllrfihm bi~ fOJ tIJe fame, 
in tl)e ~plrttual <!!.ourt: tl)e €ourt bcmg aftertuatb~ malleb agam, ap toucbinll 
tbefc \tlo~b~ tbip bclb tbe lnO~b.t1 altionable, anti bp tbe !lillie af~t~e Qrourt ;3lubg~ 
ment 1l1a~ giben fo~ tbe Jlaintiff. 

Shordilh 



-
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Shordijb Plaintiff, againf1 Faldoe Defendant, entred Hilt, 
8 Jac. B. R. Rot. 248. 

I~ 011 ~ction of €obrprint,. t~e cafe appcarrti to be t~iP, tbe ~obcJtant, wa~ An Aaionof 
gtoUnbeb upon cerram ~rrtde~ of ag~~ment mabe ber~ren tbe )plmnrlff Cov(ln~l1t up

anb tbe {)efrnt'lant, a~ touebing a ~care to he mat'le of certatn ll.anil bp tbe JDe~ an ArtlCles of 

fmilant unto tbe lDlainti~, at a certain Sent ~o he ag~crb u~ont acro¢bing to tbe :!:ae~l~~~t:r 
quantitp of tbe 1!anb 1t1blcb tna~ to ~e ))cmlfril, anti tbat tbe urt&ltntp tbertor gro~nd to be 
migbt tbe better appear, tbep l'J~treb lllto mutual ~lJbenantg, eatb of tbem to demiftd, 
tbe otOer in tbi~ manl1l'r (P.) ftrff, tbat tbert flJonti) be ~cafurtrp[)p tbem 
tbofm aub appointl"b, t~o bp tbe one, anb t,wo bp tb~ otber to be namril, fo~ to 
meafute tbe g~oUJtb 1ttbtrb 111a$ to be bcmtfeb, anti If tbc!' founll tbe fame to 
be fncb a number, anb quantitp of ~crcg, tben tbe ficnt fig?el.')) to be\1oit'l fo~ 
tbe famt', 1l.ln~ to (lC fo mucb_, aWJ?bing tD ~Ot. number of tbe ~cre$, lt1bi.t~ tbe 
i&laintiff UJa~ to pap fo~ tbe tame: tbe i9la1l1ttff fo~ (1~tarb o~ <!l'o~enm~t, In biD 
lDedaration frtp fo~tb a b~tacb to be m~be bp tbe }Drfcnbant tn btnbenng, anb 
iJillurbing oftbc ~fflfurer~ m mcafurtngof a ~ote, parcella pr:t;mifforum, &c. 
George Croke fo~ tbe .IDrfcnbant toolt ('rca;ption~ to l!Je jDl.'dortlrion, tbat tbe fame 
hlag not goob. firff, {'emufe tbat no time, no~ p,late 1lla~ fprcifieb in rbe ]Drcla::: 
ration, 1l.lben tbtre W}eafurcr~ fboulb be fo aPPOInteD, n~~ ~bcu, nOt pet wOrn 
tbcp were fo~ tc ml'afurr t~c ifllub. ~cconblv, b mufe It 1$ £':rp~elf('b in tbe 
l)cclaration, tbat tbe 5lI1?rofufet$ beIng appomtrb fO t tc mrnfute tbe 1!~mbJ tbe 
jDrfenbant btbbint1er nub billurfl tbem in tbe menfuring of a £I1?ote, parceJla 
prre~j{rorum, aub botb n!l~ IlJrltl n.t alt in big .IDccIaration, 1.ubet·e tOi$ 5Jtflote batb 
Itt, al11) in b.lbat ~otun, rbcrr [lCIn!! t\11~ rqr:oh1l1~ ml~ fa, no pIau fa~ tbc venire. 
~bitblp, toucbing fbI.' manner of tbe btfiurbfUl,ce I.alb tn tbe .IDrtiaration, tbe .. ~. 
fame being (q\lod ,noo permirreret admeofurare) ttt~ t6 not goob, tl)cre bdngna' 
renee at aU in tbert 1tlo~O% of i1tnurbonce, but i)c ongbt to babe fnib ·non permifir; 
ani1 tben be ougnt to l)nbe flJrwcb nff 0, tu!)rrein tOi,~ billurO,ltltf 1tta$, an1\ fill 
aU tbefe raufcg the i)l.'clartltion bere i~ not gOGb. Davt-nport arguei1 to tbc con~ 
trarl.' [01 fbe lPJoinrHf, rOnt fIJe IDularation i~ goob, nottuitbftanbing tbtfe ei;~ 
ceptiolt$; it i~ Jait! in tbe .i1)crIaratioll to be-guoddam flagnum par.cella pr:.erniff)-
rum, antliaib to be in boro t~e t;1!ottJn~; tl)ete atc tW!I ~otnn$l)ere, tlnb ifit .be 
in tUber ofelle ~otnn~, it ig goab rl1011!Jb, anb if it be bt'manbcb of Ulbnt place 
tl)c [lenul? flJaH vr, fbe f~lme fi}tlH be of botl) tbe ~o1tmg. George Croke,~\tlo 
~earurcr~ are to ~1e bc~e nppotntt'b, nnb ttvo otbcr$ hlitb tbrm, it ougbt to be 
rrp~cffcb at1l.lb~1tumc,.lIt ~ E. 4· h 27· b, ~{lrr(' fl 1!rnfe fo~ pcars wa£) pJl.'atJ~ 3 If. 4.fn, 27' 
tb to be mabr, m p!cntltug 1t ollubtto be t{Jc1tlrb wbcrc ttl' 1!eufe ltla;1 matir, b, • 
l1ec~ufc it map be mtlne in anorf)cr ~onntp, tban lU~('rc the Uonb i$:, fo bct£ in 
tbig rafe, tbe plllcc oug!)t til be aUrhg-cb, tbc fame being itruabfc; anti it is flrrc 
alro ffJetueb, tbot 1)(' blb not futter tbl' mJ?cafurcr~ fo~ to mrafuu quoddam flag-
num, but fbc111~ not in wbtlt ra!Qwn tbi~ i1l',tbc fmnr being tITuab!e rOJ tbe venire 
facias, Henery Yelverton,.t~e venire facias1)ete fi),lli bc ofi1ot~ t~c ~o1t1n~, Williams 
Jufiice, hlbl.'n pan lap ~crc a b~~ftrb, POll ougbt to babe faita ifii tue rol'dar~tioll 
non permifit, anb nnt a~ it i~ bete, non permitteret, fa~ t~i.G ip' not gooi), but 
tIrarlp tbe fame oug~t to babc bfrn, non permiGt; ulfo tbe lDl.'darati(lll i~-
quo9dam flag-num parcellam. prremi{forum, ttt~ ~15110t gcofi, be ougOt to babe (fJew1 
l'b 111 tlJe .B)ccIarMIOn,tn hll1ilt rqrohln tbt1.1 ba.b brru, for t~c moze ccrtaintp 
of tbe lPJenuf, f02. tbe' ~enire facias bert ffJoii be of [lorl) tIje'm'O\Dtld. Yelvertort 
Jufiice alJ'tcclt tultb DIm Drrcm ) ani) tb.1t rtc ~~datation ~crc ip, not 

(q: 7. gOOb; 

• 
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goon, fo~ tbe exception~ 'befo~e taften to tbe fame, anti l.1uaufc it i11 not {fJe1tJeb 
. in tbc roedm:ation bere, in tnbar ~a:ib.m tbi~ J,l.laS, anti aceo~tlinglp (a,l1 Williams 
Jullice bi;:. obferbe) tbi~ h1a~ oberruletl bp Yelverton Jtlfiice at Oxford ~mfe~, tbat 
b~ ougbt to f{Jetn fprdanp, in tnbat ~otnn tbi~ 1rhl~; fo~ tbe venire, anll fa fo~ 
toc r:tt£ption~ bcfo~e taken, tbe €ourt wa~ dear of opinion t{Jat tbe lDedara$ 
tion i~ Ijot gaoi), anb tbercfo~e tbe £little of tbe ~ourthla~, ~od querens niH ca· 
piat per bill am. 

Torrey Plaintiff againLl: AdeyDefendant. 

I Jr! an :lIIrtion of .IDeOt b~ougbt upon a finglc ~m, t{Je lDtfenbant preabebpap~ 
, tUrnt, .111bid) bJl'J~ fouub againft (Jim, anti tbereupon 91ubgment 1tJa~ giben 

f!)~ t~e lP1aintiif, anti tbc JDefentiant b:h'l~ taken, anti in erccurion; aftertnartl be 
bttng~ an Auita querela, anti UPOl! a ringle abcrrmcnt of papment I1p bim matlt, 
be wa~ baiIetl, tlje portp jJ)Iamtlft wbo bab tbe ~ui)gm£nt, anti tbe jDefrntiant 
in erecutioll came ani) mobetl' tbe cn:ourt bp bi~ €ouncil, to {Jabe fome temebp 
in tbi~ cafe, fo& tf)ot rueb a plea of papment, againft· a fi~gle ~iII, i~ np gootl 

f( plea, but againll tbe :I!aw, a~ appear~ bp I H. 7. [0. 16. a. In John Dones cafe, anti 
:6~~.7~70i-!. 26~. fW)yerpla.6. anti tbe €o~rt wa~ aUo info~metl, tbat .tbt~. baplmfnt ~a~ 
8 Dyer. pia. 6. not lit open €ourr. \Nilliams Jufhce, tb.ere.wa~ n~ t.aufcJ)cre III tblll cafe fufficlent 
1 Cr. J 5 7,2·53, fOt tbe aUo\l.ling aS un Audita querela; lti:JltJ ltot Ite ~lt tlJ~~ COrl', ~o& ougbttbe fame 
~6e) 455· robabe bren g~ulltcb: tbe 1tlboIc €ourt agteetl wttb tum beretn, anb fn tbe mule 
2. Cr. 86, ~ 00, 'of tbe€outt tua$, ani) bp fpedaI tlirtttion of tbe €ourt entreb, tbat tbe Audira 
;9d>l f;' I;;~ querela wa~ iIIegaUp g~alltcb, anb tbcrefo~e to fie quaflJctl, atttl alfo tbat tbe bail 
5 C~. 4;' i1Joulb be taken off ani) bifcbargcb, anb tbe partp lDeftnbant being tben pteCent 
6 Co +3.b. 4+ in (tourt, tua~ bp tbe fiult of tbe ~ourt to lte tben toften again in execution of 

tbe fo€mer ~ubgmCt1t fo€ tbe ~laintift~ 1tlbirb aceottiingIp 1na~ bone, anb an 
~ttacbm£nt g~anteb ltp tbe (tourt, agamll tbe Uno ~tturncp~, It''bieb bib P2o>< 
rcrute tbi~ Audita querela, anb tbe bailment fo~ tbe jDefelltiant, antl·afro ltp tuap 

No audita. of Ptebentioh, fo~ tue aboibing of tbe like mifcbief again fOt rbe future, tbe 
querela, no!" ctrourt tlib aU agree in rbi.d, anti acco~tlingIp canfdJ a J1iulc to be cntreb in €ourt, 
bail thel

1
eupon ~hat fo" tbe furutr, . no Audira querela ffJoulb b~ "Hometl of, 110~ bail talten, upon 

to be t a ,en Y li ~h d' I ~ 1· .tr' t ,.. t " 'k-o • f: . b'ut in open' anp UCy Au Ita quere a, vut on p tl1 open 'l;l.our , anu no ot~erwl"r, o~ tn anp 
Court. otbet mant~er, quod nota. . 

Where a feme . Jilote, bp Williams Juf1-ice, anti I1p tDc wboIe ~ourt, tbat if a Feme Covert, ill 
Covert may tile abrence of Oer fJu,dbantJ, (be being lJeponti fea,) tlolb. b~iltg an '?ila:ion of 
have am action ~irfpars, fo~ all atranlt anb lJatterp lllililc upon ber, anti tbt~{J&ougbt bp ber, in 
fer an alTault, her own name, nnb in rue nmue of ber aormt fJu~bllntl, rt)at t~i~ attion i$' well 
~ b~:;e;~nollly b~ougbr, anb ber bu~bon~ bring brponb ~ea, fi)c map b.1ell u2ing fucl) an ~ction, 
name, living in bet otuiluomc, aub nlltbollt brr iPupbantl, but fbi' mnnot be rncb [Jp f!no:: 
her Husband. tber, witbout (JCt ,u~bani), tbougl) be be tbm lJcponti fea, Cueb a fnit mUllot 
I In· I3U, be }Uointaineb, l1efo€c tbe return of bet r~ll~banb; atttl rbrrrfo?c, in tbc Glfe in 
J 3 3· queffion, tDe .rocfenbant~ being fucb I.1p tbe 19faintiff, n Feme Covert in tbe fib:: 
Mo.S5l. fence of !Jer ,-uSl1allti brinq Deponb fell,. ol~tI tbcp balling caufr of ~llio", fl)~ 

btller~ ~rerparrc~, a~ ogamll tbe ~IaJtlttff', anb bfr $u~banb iitb mobc tf}e 
~ourt, tf}at tbe 19laintiff migbt ftap bcr Cuit againff t~e .IDcfentlant~, until tDe 
return ofber~u~anb,in rcaarb tl)at tbep cannot ptofecutc tbeir [uit ag'linfl tbe 
J)efenbant,until me return ofberJJ:.>u~banb,in regartl tbat tbrp mnllot p~Orftttre 
tbeir ruit agaillll t~i' 'laintiff~ befote t[)e return of ber E)u~)bnnb) tbcp atTuring 
tbemfdbe~, tbat at bt~ return,~e wOllIti aD'~re tbi' flufil1cf~, anb tfJrrcfo~e bp tDe 
!liuIe of tbc ~ourt, rUe 19iaint. bntl tlap gibcn bcr, to mew cafe, 1tlbp hic bJOlvn 
not ag2ce to nap ~er fuit, until bet $u~l.1anb retnrnetl, but tl)c lI!ourt (oulb not 
enfo~cc' to lla~ ~l'r unlrf~ (be tuoul~ (anrent tb,tCUlltO., tbc Ittourtbdt~g a.n 
ber.p dear ofOpllUott,tbar l1le map fue tn bcrotun umnr,bJttDout fmprr11ralllt,tn 
• IDe 
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tbe abfente ofber bnfbal1b, ileing'bepol1t1 fea, but ffJe i~ not to be fueil bp· anp 
one befo2e ~er bu(bal1b bot~ return again, quod nota. . 

Elizab-efh Bradley Plaintiff again!t Ban~s Defendant, entred 
Mich 8 Jac. B. Ro Rot. 407· 

I Jl! an $ppeal o~ ~anffaugbttr, tbe lDefenbant p~cabfb a fo~mcr canbiltiotl An appeal of 

befo~e tbe ~ulltce~ at York,tbatbe tbere p~apctl ~t1J <t!lergp.41nD ball t~e famc mantiaughter. 

aU01l1eb unto bim, anti brmani)~ ~utlgmrtlt of. tbe C[ourt,&c. anb pIeab~ Ober, Defendant 

quoad feloniam & murdrum Non culp. mbet~~r tJ)l~ pIca m.tre goob, o~ not, 1tla~ ~~~~~a ~~:. 
tbe quenion. 9lf \t1a~ arl1~~etl fCt t~e ~latntlff~ tb~t tbt~ pIca wa~ not goeb 'clergy to him 
but berp bitiou~, anti tbat llt b~ber~ refpett~: flrll, lt app.eorrtb bp 2. E. 6 Brook allowed. . 
title appeal pia. 124. tbat tbt ~cIr of a man' hlHelY, mop a~ tueU, babe an appeal Cro. JM. 283. 
of 'omititle of bi~ aunceffet, a~ of murtrrr. :J!t app(,flr~ up -22 E. 4· roo 19. Yelver. 20+. 

~n an appeal tbe iDefrnbant pfeab~, t~e )plaintiff ougbt to rcpIp Sedente Curia, ~ E. 6 Brok
l anti no 2flmcntlment fbaU be, but tfie fame (ball beJ5)crempton' to torm batb: ~l:. appeal. p a. 

a man !ball neber jullifp, no~ l1e ruff'er~tJ to pJ~ab in tbe ilrfenre of murtler; tfie 22
4
£'4' fo.1 9: 

plea bereis notgoob, bctaufe be batb Jopncb tuue upon tlJc murtler, tuberea.s' 22 H.6. [0'4" 

~e 1tta~ not tbargetllllttb flnp mnrbrr, in 22 H. 6 fo. 42. Jin an ~ction fi~ougbt 
upon tbe ~tatUte fOt a fOJceable entrp (t{)e IDefenl)ant plcflb~) ag to tbe cntrp 
tnttb fo~cr, anb tJctainer witb fo~cr, Non cuIF" IIp tbe rg(ui.1gment of tbe Q!:outt; 
tbi~ plea i~ not goob, ltecaufe be maftet1 anf1t1cr to tbElt tbing, 1tJitb lllbitb be 
ltla~ not tbargetJ, anll1l.1itb tbi~ ag~£e~ 14 H. 6. fo. I. & 10 E+ fo. 6. one i~ not 
to traber~ tbat wbicb i~ not ancbgetJ.2..Ilit~i£' pIca btu i~ not {Jooll fo~ anotber 14- ~I. 6/061 •. 

reaCon. 9!nnfnmdJ, a~ be 1tla~ not befo&e en~itetJ, (tb~ fn~i~mcnt (teing \10ib"J ~rd Bo~k ~f • 
bectlufe tOe fame tua~ takcn bp a 3Jurp, 1tJ~lCb tame m tmtljout anp iIDarrant ElItriC:S,3 8+. tit. 
at aU, tuitbotlt nnp Warrant of toe ~om:t; tbe~brriff bib fumtnon tbe Gaol deli\'ery 

Jlurp, De corpore Comitatus, .f,rc tbc elb ~ooh of<1lntri{'~ fo.; 84. tit. Gaol delivery pIa. ~. k fo. f 
pIa. & fo. 2.6 .. tit •. proces en Allift'. pIa. 2. 1tlbcrc ftHf) n Warrant i~. to tile ~betiff, ?6A~fi pr4l(e s. 

to return De quolibet Hundredo 24 liberos & legaJes homines, &c. [0 tl)nt bert in tbi~ In Ie. 

cafe tbere \11a$ no ]urp at aU upon tlJc matter rctnrnetJ, Jjrmufe tbat.1lll)at 
1tta~ ilone, \l)a~ [0 bone, tllitl)om anp trZIIorront nt all,. anb fo bptconfequencc 
t~eretua.tf no mtittmenf. I H. 6.fo.I. ~:nan approl of aapr, in QCoFldufionbe J • 
faitJj fecund. form. ibtuti, tge [ij]tit 1lJa~, ad refp,?ndendum fecund. torm. ltatuti, tbi~ i~ p a. 2. 

goob, {mt if it mere, cum appellat fecund. torm. fl:atuti, tbi$ bf'ltl been bail, fOJ tbat 
. tfie ..f,tatllte O'iurp no appeal, l1ut be l~ to anfwct fecundum formam l1atuti, anb 
fo bere in tOi.5 rafe. ~. ~bi~ pIca bert i$ not gooD, fo~ tbat tbi~ is a bcr!lict of 
acquittnI, anb tlJcrefo~e (biG ig no plea. ~~ to t~e <@bjcctirin milbe aguinn tbi~ 
appeal, tbat gere i.!t a 1Difcontinuance of tbe p~l)tCr~; it wag anf1tlcreb, tbat 
bere 1tJa~ tt~ .l!?ifca,!ltinualltc llt aU. 'rm:!]e <!D~iginallID~it, ot tbe bap of tbe tc" . 
tu~n, \nn~ tijrn fibJournctl Unto Mcnfe Michael. 7 J ac. anb a f-preial ~oH lllabc 
IOf!t, a ~on eft inventus lUfl~ returncb, anb a Capias alJJarbrb, returnable ottab~ 
Hillar: tbUf Capias WJ~ ftlUItp, being bardl 7 bap'$, befo2e t~t ahlarb on. the 
!lioU? tbi~ t~ no .IDifcontinuallCc, but o11lp a mifcontinuoncc, t1lbicb i~ oibcb 
bp bl~ appearance: ~Dere .tb~re i~ one ~;it ~o~ an otber in conrre of p~orer$', 
ilull be appearlf upon 1t, tblg t~ but a mtrc~nUnualtCe; tt'11b fO t tbi~ \t1O.~ citell. 
I I ~.7. fo. 5· a. b. & 2 I H. 7. fo. 16. b. 1tlbe.u 1t appearrtb hJ~at filall be tI ,IDif~ _ 
~ont1nuance, aHb rub at uut a mifcominuaucr: iUn tbe~~rm ofTrinir. p~Cttr~ I I}-I.~. to.£< 

t~ a11larbeb, returnable ~inden Hillar. tbi~ is a .IDifcontimuU1c.t of tOe ~:'I I ·7· o. 

plea, fo~ tbttt -"ffer a plea i~ commeDceb, tbe partie~ ougl)t to bobt bap Nota the dif

fo~ t~ appc~r tn £b~r~ ~erm (f1) from ~erm to rqrerm, until tbe pIta be be~ ference be

termtnetl , If otbl'r1lltfe, It. tum be .tt tJifcontinunilCe, £l~ appears flp 2 I H. 7. t~e:n aDifcon

fo. 16.6. cberp p2occf.tt tulncb tlotb Ifrue fo~tlJ, . il1 onlp to b~itllJ in t1)£ parrp tml1~F.ce .and 

ad refpondendum, tutti tbi.!1 bcillO' fcrbeb, i~ obl!prb btt fJi~ f1ppearancc. 9 H. ,. ~n~: ~O:;ll~~:-fs. 
fo.2.. :lin an appeal of flob~crp, tbe p~otef~ \Ull~ fuctl to tbc €:tigent, at 1tJbicb 

bap, 

,'. 

• o 
.~ 

~ 
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bilp., tIJe pUl'tp appcalcb came in gratis anb pleabeb, Non culp. anb be 11la~ fOUIl 
Non culp. nub tbc rl1C]Ucfi bib tax bi9 bamages to 101. tbere tbe partp 1Ua~ t 
ltati.'lri) to go qnit, but witbont bi~ bamage~. ~be ~il1gbtre, batb loll a @)ul 
jrtt, onb tbcrefo~e bcngeance ougbt to be bab, qui gladium IIccipit, gladio peribir, SllI 
verba Chrifri : in 9 H. 5, 10. 2. tbe partp being acqllitteb, in tIle fuit o.f tbe part! 
tlie p~occr~ bfing ~rronrou~, tbe ~bi'riff upon tbe eXigent, babing returneb i 

Cepi Corpus, \.nbcrea~ it fbouIll babe bren Exigi fae. Wbicb i~ ~rroncou~, anb tbi) 
apPciiring upon ticcolb, anb be noW being of tbc felonp Legitrimo modo acquif 
tarus, hlbctl}ct be fflaIi'be trid. again at tbe fuit of tDe ~ing ; but it malt tbe*!; 
atnarbeb t6at be fbouIll go quit, ttlitboutbeing arraigneb again, brcaufe tba 
tbe <@~igtna\ \.t1M~ (,foob, anb fo i~ 19, e. ; Fitz. tit.Corone pIa. 444· ~f a man 01 
tlCquitteil upon bi~ trial in on appeal, o~ upon an inbhtmcnt, tbougb tbert bl 
(!];rroJ in tbe p~ocefg, pet tlJc acquittal i~ gooll, becaufc t{Jat be tua~inlliLteb up 

. em tbc @tiginaI, \.tJbid) 1t1a~ goob, anti not upon tbe moccfp; anb a~ to tbis mat: 
Col~e 4· pa, fo. trr of ucquitJJ, See Coke 4· pIa. fo. 45'. Vauxes cafe at large, l11bert tbt reafon oj 
45· Vauxcs aurerfoirs acguir i,s rxp~rrrrb, becnufe tbe life of a man rtJall no~wice put in je: 
cafe. 0ptirllp fOt one anl1 rbe fame offence; bere bh1 appearance batb fuppIieb aU tbl 

brfcct$ in tlJe Ptorcf,g, onb fo in tbh1 cafe tbe plea is not lTf,lob ,tOe 1W~it of appeal 
flub t~c p~ocretling~ tbcreUpoll i~ fuffidcnt, flnb fo p~aprb 9'!ulJgment fo~ tbi 
@laintiff. Hen. Yelverton to tbe con.tr~rp, tbat tbe plea 0':' tbe jDefcntJant ilt £TOOb: 
t~e finH lJcre icS' out of ~OOt»'; It t~ to be confibercll lnbttbrr tbe ([ourt ctU1 
take notice of tbe tioU, in ullotfjer ~erm, tbt~ cannot be ilone, ani) fo it 1tlO~ 
'bere rcfoibcb, in tbe appeal flgainll Morgan, aub if tbi.u be fo, tbi~ lnill lap a 
meat firofte to tbe lJicot of tfJi$ cafe; nOlle of tue £ttfe£; tbat babe bren put bp tbE 
atbcr Gbe, bc (ome nCfr to our cafe bere illquellion, falling onip tbe taft of 9 H 
5'. fo. 2. \t1bicb is a bcrp gooll cafe, anb tbrreit appears, tbat an appealilt tbe 
nicell fuit tbat is, anti a berp fmall matter will quafb tbe famL', if tbe fame lu 

·Stamford. not frefblp purfueb, anb tberefo~e Stamford batb it, unde eum infianter appellat, anti 
fo eberp p~oter~ ougbt to be in an appeal, fo~ tbe partp i.a not to war colb ill ~ 
p~oferutioll of bi$ fuit nnb ('berp PJoref~ in an appeal i$ to be bear bate tOe 
fame bap of tbe rrto~n; anti if 'it bappen to be but a tlap after, tbi$ \.t1iI1br. a 
jDifcontinuance of tbc p~ocers, ltlb.teb no appearalH'C COll ~crp, otbertuife it i$ of 

. a mifcontinuanrc of p~oc~f~, anb tbi$ nppearctb up I H. 7. fo. J. b. & 2 I H. 7. fo. 
1 HH7• f0j; t ~.~. 16. b. appearance of tbe partp will nib befett~ in tbe mean p~OCCr$, but tbc fame 
2.1 ··7· o. • will not i)cIp tbc befaultof tbc partp: as to tbe ~bjourl1mcnt aUebgcb, the 

, ~ourt cannot t aIte aul,) notice of tbi~, p~u babe come rro (fJO)t bert i ~ap.9', all 
tbi~ time pou babe ficp,t, witbout ~lTut~g out of anp p~orer.ti at aU, fo tbat 
bert Oe bib not appeal fjIm infranter, It bemg 7 bap~ after, brfa~e illlV p,~occf~ 
taken out; ani.l rl)fre hla», no abjournmcnt in tbi.9' triccO~b, nritljtr liugDt tbE 
Ptocer~ to be taIten out fo foon ~ben tl)cre tua$ no ([ourt fitting.~n appral 
boti) barp from all oH)cr p~ocrctJl,ng~ lo~ tbcrc fboll be 110 a~nrublllrnt of t~e lW~il 
Df oppcaJ, ~ if t{}ere be ftllfe ]laun tl1 tt, tbe fume £baB 110t be n tncHbcil, ~ tb!~ 

. ilpprnr~ to be fo [1p 13 E. 3 Fitz. tit, Corone pIa'.I'l I'. hlbrrc ,a [[lrit o,r appro'll Wi.1~ 
~Ich •. 1 'c E. 3, abatcb, bCCflU[C tOf! t tberr tuo~1)g (~) (habeas hK) Wert' not Ul tbe m~lt > (t: tlj" parrp 
)~:~ ~~~, ~~ I. hln~ awarbcb to p~iro1t, ~ tfjcre Jf.}otc, tbat ~£ b.Hl~ not arroignrb at tt t, [nit 01 

tlJe :mting, aitfjougb tbe ~ourt was tueU opp~lreb of tbe !JCtW ~ bap, rtc rCtlfol1 
of tbi$ tbcre giben WO~, tbat tbe ([ourt boll no lW.arrant fo to bo ,bltel1 t~c ID~it 
hlO$ bitious,~ tbe <trourt \t1ouJb t~ot futf~r tbc m~tt fo~ to be amctli:Jctl,(! tbr rea. 
fon oftbi~ i~,bec.lltft. an appeal t$tbr. btoJtntpurf~lll1O' of a ~UbjClt unto i)eatO~ 
ft tbe'Cef02t tbe fmne lfl to be toItcllllrtttlp, (J tbat tn al! rcfpctt,s, in fa\'orem virx: 
here in thi~ p~tt1cipal cafe tbere i~ a failer, in eberp p~ocers, upon tIns W;it 01 
appeal,' fo~ no l?~ocefS .bi bert ,in tfji.d cafe talun fOfrb,a~ t{}e famr ougbr fo~ to Ill': 
fo tbM tbe }J)I~tnt. nut bere l~ ~oll~ ~ tOnt fo~ tbe l.t1~nt of bue ~ grob p;ofrmtion 
~tbatl) bren falb, tl)at bt~e tbe ~nbllt~('nr ~a;1 botti, f! tbe bCl'lllct boil), flptv 
rbhl', tbouglJ tbe fmnt b.e lllfufficlcnt, a~ ~gatnll tb~ ~lt1g, pet bCtW£fll (emmO!l 
prrfonti, tbe fame relllalll~ 111 fo~c£, unttitt be nbolbrb, ~ fo all ~erl' rcmoil1~ 
goob, till tbe fame be reberfrb, ro tbat tbe cxception~ befn2e taken unto tbl 

pte,l 
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----------------------~--~~----~~--~------~----plea, Do fall to tbe g~ounD, anD au no 1tlap~ at all. material, be t1.1t1D not bere in:: 
biLteb of murDer, but of manllaugJ)ter ,anb fo~ boUtg of tbe faml.' fubbenJp, pur~ 
poCdp tberebp to bep~i\le bim of tbe benefit Of t~e~tat.of ;J ac. of tbe porbon,bere 
De pleab~ ober, a$ to tbe felonp, Non culp. tbtS t~ ~ot of tlece~tp, fo to be bonr, . 
in an appeal, but be batb pieabeb Co bere: tbe anctcnt leart1tn~ of ilppcaJ~ i.t1', 
anD upon tbi$ bifference,wbere be (fJall anf1tln o~er to tIle felonp,llnb 1tlbert not; 
tubere be pleab$ in bifabihrp of tbe partp nt»latnt. fo~ to. b~be tbe appeal, be 
((Jail not tbere anf1tler ober to tbe felonp, but otber~llfe It'l~ 1tlbere be pleabg Note the dif. 
matter in ~ar of tbt appeal, a~ a reIea~, (fC. anb tbt~ appear~ to be fo Op tbe ference where 

~ooIt~ of 7 E. + fo. I 5" a & 14 E.4. fo. 7. a. 9ft i~ de~r alfo tOat at~ apptal botb r fS ~he Defer-dane 

1nelllte fo~ martllaugbtet, a~ fO t mUtber, anbfo l~ tbe ~ooIt of 2 E.6. Brook % an appeal 

title Appeal pIa. 1 24. birelt in point; aIro be ougbt not of neccffitp bere to babe a~t~ ov:;.l t~l~~~ Fe. 
f1Dereb-ober tei tbe felonp, ilf;t appear~ bp tbe ~ook of 7 E. 4· fo. I). a. bt~ lony, and 

. pie a bert a~ to tbe murller i~ boib; if be bab anfwcrcb,. a~b plcabeb otter, ad fe- W[lerenot. 

loniam pnidicram, tbi~ batt bren a gpo~ pI~a, OJlb tb~ ~latnttff ougbt al.fa to babe 7 E. 4' fo. IS: 

faib......;,& prredit\-us querenslimiliter, but tbl~ tbe ~laInttff berc batb omltteb, anb a. If E. 4 fo. 
not jopndl upon itrue witb bim bcreiu, anb tbercfo~c tbi~ i~ a dear Dtfconti:: 7· a. 
nuance of tbe p~ocretlfng~, on tbc part of tbe l~latntltf, anb tbercfo~e p~apcll 
tbat tbe plaintiff, ma.p be barreb of ~i~ app~at George Crok.e fo~ tbe ~cfentl~.tlt 

",Ifo, tbat tbc plea t~ 800tl, not\tutbllanbmg tbe ctccpt1on~ token agatnff 
tbe fame. firll be pleab~,tbc inbictment befo~e tbe ®:Immiffiolter~ taften at Y orkJ 

a~ befo~e, &c. anb alfotbat tbe venire facias 1Da~ of 2 ~otun~, 1tJbcrea~ tbc famf, 
ougbt to babe bren bu~ o~ one,tbi~ i~ notboib, but e~roneo~t~. '2.+ ~ecau~c it i~ 
contra formam ftatuti, tbt~ t~ goob, anb fo ougbt to be, tf~e WIll take from f)tm tbe 
benefit of tbe ~tatute;tbe inDictment connll~of 2 part~ (~) I .tbaN!be ftiUeb bim, 
1...tbtlt be ItiUeb ~im bo~untarilp, a.nb aga~n~ tb~ ~tatu~e, aJ~b ~be 9!u~p bp tbeit 
bertJitt, founb l)tm gUlitp, ittco~tltng to tbe tnbtctment, of htllIng of blm, at tte 
eommon 1!a\.t), but Non culp. contra formam ftatuti, all tbi~ bp bt~ plcll be ret~ fo~tfJ, 
anb pleab~ ober a~ befo~e, fo f{)at bi~ plea i~ goob, anb [0 p~apeb 91ubgment fo~ 
tbe jDefenbant. ratl)e \lJbole.€ourt, (eX'teptWilliamsJufrice,) ag~{fb in tbh~, tbat tbep 
mete not to fcard) fo~ anp otber t'iCCOtD tban tbhf, Wbicb appear#) in tbe pleall; 
ing. WilliarnsJufrice,in manp care~, we map take notice of an abjournment, tbe 
1tJ{Jole <[ourt agtreb Wid) bim lJerein,but not to fedt oitt a mon,no~ to fcareb out 
1t1bat 1ua~ bone upon a fo~mer fioH befo~c, tbe fame being no pared of tbe me« 
co~b noW in Q[;ourt, not pet once mentioneb in tbe jDedarntiall. Williams J ufl:ice to 
tbe ~Iaintitf, pOll ougf)t to bate {{Je1Deb tbe matter pour felf, fo~ pou ran mbct 
belp a jDifcontinuance; pou ~ugbt. to babe fail) t.bi~ in pour jDedarattion, anb 
tben tne couill babe taken nottce of It, flut otberltnfe not; tbe €ourt ag~reb in tbi~ 
tbat tbe Wla~J1tiff ougbt to babe {JeJpeb bet felf bere bp ,an abetment, anti tben 
tbe ~ourt mtgf)t babe fearc{Jeb fo~ tf)e meco~b~. Flemming chief Ju!lic~, eberp JDif:: 
cont~n1taJ1ce of p~ar~r~! batb ~learIp abate t~e @~igil~al, but fa borb not a mif .. N . h '. 
conunuance, ani) tbl~ l~ tbe tllfference; aub If tbe ®'tginaHtc once aflaH'b hO{~ fc ote t bed1f-

I
. e . ,!) W erence etween 

c~n.tne t~en anp wap~ be p pou, tn pour furt'(Jer p~occ('btng~, tllben a~ pour ~~ a difcontim1~ 
tlglllal t~ mtuaIIp pba~£b~ \yilliams Jufiice, rbe apparance of tbe .iDefentiant win ance, and a 
1Dell beIp anti faille a mtrconttnu~nce ofp~ocef~, but tbt~e i~ J~O cafe in tbe 1!aw, miG:omint.lance. 

to p~o~c, tb,at an~ appearance. ttlll~ belp ~nb Caibe a jDlfconttnunnce of p~ocerp'. 
Flemmrng chle,f Jufrlce ag~eetl \tlub bun bereUl. tOe berp fame bap tbat O!lC p~oCtf;i 
1tlJ~ bctermmrb, tbe partp ougbt p~cfcl1tIp fo~ to taItr. fa~tb a nem p~occr.t1, anb 
tb.e fame to E1~ b~tctl, en .tbat berp bap, a~ tbe otbcr 1tla~ Dctennincb, anb tbat 
lnubout anp mtenm; fo~ If tbere be one bap betwccn tbe fame, tbat tbe nem p~o:: 
tef~ be taken fo~tb £v.tt one bap after tbe fo~mer 1Da.{f betermineb tbi~ Win malic 
a dear JDifcontinnan~e of ~be 1tlboIe,fo~ tbi~ i~ 110t tben a.t1 tbe fa~t' oug!)t to be, 
fo~ tbat ~be p~orecuttol1 I~ not tben fecenter anb infianter, a~ it ougbt to be. 
Croke Jufbce, tOe appeal ougbr to be purfucb de die in dIem .& de hora in ho-
ram, tbe \tlbo~e ~0l:'rt ag~eeb deadp in tbi~, tbat no appe~tance mill bdp., 
anti faIne a 1Dl[contmuance of p~o~er6, but pet tbep gabe time to tbe Jj)faintiff, 
fOt to fearcg fo~ 'telibcnt~ bcrem, tbougb tbe €i.lutt wa~ dear of opini:: 

. on 
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nion,tDat no ~~efitlent~ coultl befountl,to make tbi~ gootl. Croke Juftice, tDe 1tJo~b 
murdravit in tbe intlictment, map ltJell nantl fOt manfiaugbttr. Williams Juftice, 
]f tbe inbictment is murdrum, anti tlotb not tbereill mention tbi~ to l1e f!X mali· 
tia fua precogitata, tbi~ f{)aUbe taken onlp fo~ manfiaugbttr, anb fo barb it l1&n 

I Marie Dyer ~uI~b biber~ time~, anb fo i~ I Marire Dyer fo. 99. pIa. 61,-Yelverton Jufticc; tbe 
fe. 99. pIa. 63· mtJ1ctmeut 1$ 110t goob bere, to take altJap from bun tbe 11ene6t of €tergp, but 

tb~ bettlict, tl~ it \tJ~~ l,liben, bib enable bim fo~ to babe bi~ ~lergp. FJemm~ng 
chIef Juftice. :lIf tlJe Inblctment be contra formam fl:atuti, anb tbe berillct fintl$ bttt! 
Non culp. a:tco~bing to tbe intlictment, g~ounbeb upon tbe natutt, to take atuap 
l1i$ celetgp, pet dcadp tbe partp map 1tJeU babe al1llppeal, anb in tlje2nppeaJ, 
tbe jDefenbant f,fJaH babe a bimble plea, tbeone a pIca in ~ar,to tIle ~Iaintitt in 
tIlt ~ppeal, anb tbe otber a plea in ~at to tbe ~ing+ 

Williams J ufl:ice ,~f one kill anotbet,anb of tbi~ be i~ inbitttb l1efo~e uit, anb ibe 
inbictment i$ quod murdravit, 1tJemap dcarlp p~otttb fo~to arraign bim. Flemming 
chief JuO:ice att~eeb1nitb bim berein: tbe bJbole €ourt walt dear of opinion, fbar 
in tbi~ cafe tbere tua~ a Difcontimtance of tbe l&~ocef$, in tbe p~oceebjnlT_ of 
tbem on tbe }&Iaintiff~ part, bJIlicb can no 1tJap~ be aibeb, anb tllat no amelll), 
mUtt i~ ~ber to be aUobJeb in tafe of an ~ppeaf, anb fo tbe ~ubgmcnt of tbe 
~ourt bJa~ dearJp fo~ tile ~efenbant, anb again1l tbe ~Iaintiff, fo~ tbe gttafJp 
ing of tbe ~ppeaI, anb acco~binglp tbe fiule of tbe €ourt wa$ tntreb, tbat tbe m tit of ~ppe-aI ffJoulb be guaij)eb, anb abate, anb tbe ~efrntlant biCtDargtb, 
quod nota. 

John Bafepole Plaintiff againlt William Freeman Defendant, en ... 
ned Trin. 8 Jac. B. R. Rot. J 222. 

A Writ ofEr. Ill! a [aldt of qftro~ to~ to rebe.rfe a ~ubgment gibcn in tbe c. B:in an ~'t~ 
ro: to rever£e ion .;af jDel1t upon t! ~onb, conb1ttoneb, anb fo~ perfo&manc~ o~ ,an aWarl!, tbe 
a JtIdgmen~ qtrro~ ~ffigncb, anb tnfilleb upon, ltJa~ upon a matter of ~lrtontinuance, anb 
~lvBn.~nd~b:a~ toutbing tbi~ ~rro~, tbe cafe appeard, to be tbi~, tbat after tbe matttr in 
u~o~ ~ Bond, naw, a~ toucbinll tbe a1tJarb, tbe rntrp upon tbeaoul tna~,tbnt of tbi~ mat~ 
&c. ter Curia advifare vule, until rucb a ~erm; nap tbi$111a~ upon tbe p~indpal point, 
2. Cr. ~ 8). anb t{Jc matter in !law, a~ toucbing tbe atnarb, anti tbe partic~ tllb oberfiip ont 
'lErolV. 3C~. tnboIe ~erm, 1tJitbcut mobing of anp tbing at all tberein, tbe gucJlion 111a$, 

tnbetber tbi~ were a lOifcontinuanre, of all tbe p~octebil1g~ o~ not, anb bere$ 
in tOe quefiion wa~, wbetbet tOere ouabr to be in furb a rafe, tbe like emrp, ~ 
continuance of p~oce~, (after tlJattlle €ourt batb taken tbe matter 1tlbollp into 
tbcir bfmb~, anb confiberation,) a~ tbcre.ougbt fo~to be in ~tbcr matter$. ~t 
lUa.~ argueb fo~ tOe befenbant In tbe m~1~-of ~rrol,tbat ~tbl~ ibonltI be-nojDif,; 
continuance, If fo no Qfrto~, becaufe tbat tbt~.j~ .tbe.act of tbe ~ourt, tbt- tnfJicb 
fball not mak~ a .roifcon.tinuanc~, in p~ejubit~ of tbe par~p, 'fo~ wbcn tbe €ourr 
barb taken tbt~ mattcr 1l1to tbelr confiberatlon, to ablltfe upon tbe matter in 
1!aw, anb fo to betermine tbe fame, bp tbi~ tbe partie~ tbemfclbe.l1, are ipfo ficto, 
bifcbargeb, anb babe not after tbb1, anp bap in €onrt, anb witbollt tbi~, 
tbere tan be 110 lDifcontinuante" Curia advifare vult, be it fOl ~l.l.l~nt!l pcar~, tbil, 
entrp of it felf, i~ a goob <lContinu!lnce of tbe ma~tcr in ~ourt, tuitbout anp 
otljer tntrp at aU between tbe partlt~, fo~ tbat tblS cntrp of a Curia advifarc 
vult, i£i mrerlp tbe act of tbe QLourt, anb tbe partie.l1 babe-noUl no mo~e to bOI 

but fo~ to attenb t~e 31ubgment anb ~eflllutioJ1 of t~e €ourt brrcin. Yelvenoll 
Juftice, dearIp, tb~.t1 ~lt of tb~ €oll.rt l~ no jD1fconttnuantc. Goldfinith, fo~ tb~ 
~lailltiff, til at tb1~ l~ a lDtfconttnunnce, anb fo tile ~ubgmet1t ~rrolleoul1. 
ro~ a~ Well, a1i bp fncb an entrp, one rqrerm map be palTttJ obet, ltp a Curi! 
advifare vul~, bp tbe fame reafon it map Co be fOl a \tlbole pear, anb fo fo~ rebel 

pear~ 
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prar~1 bV [uel) an entrp, De curia advifare vult, anb notbing upon tbi~ bone. George 
Croke fOt tbe l~laintiff, tbat after tfJi~ eutrp, De Curia advifare vult, tbe letting 
tnp of one \nbole ~erll~, 11.lt~bout boinB onp tbing at all ljerein, i~ a lDifeon;; 
tinuance of tbe PtOCCcbIng~ In ~ourt, bp ~be ~ooft of 4 6 E. 3, f? 26. a. tbe naln 
will neber gibe hbertp to one, fo~ to let nIp a 1tll)olt ~erm, 11.lttbout anp p~o;; 
trebing~; fo~ a~ l.1.1ell a~ I)e map tlip one ~erm, bp tbe fa_me rcafon a 1tIb~It 
pear, fo~ in fueb eafe~, anb upon fuel) cnttle~, tl)e ([ourt ~lU ufetb fo~ to gIbe 
a bap fo& tbi~ ober, anb tl)en tl)c fame ilt to ~e mobeb agam, anb f~ to babe a 
lIiule from bap to bap, until 9!ubgmettt be gIbcn, anb not to, P3eter~tt a~p_ one 
ltlbale ~crm, witl)out a motion mabe to tl)e ~ourt fo~ to behber tbelt Optnlon~ 
in tl)e ed'urc, o~ to babe anotber bap bp tl)e Q[:ourt appointeb fo~ tbe fame
WilliamsJufrice, 9jn tbe olb ~ooft of ~ntrie~ tit. Error per Difcontinuance fo. '2.9;· 01 B 
pIa. j. l.1.1bcre it app£pr~ tbat fuc~ an entr)}, De cu~ia advifare vult, map b.e f~om En~rie;o~t~: 
i~erm t~ '~cr~, ann tf tlJcP let ,nIp fuel) an ellrrp, tn anp Otl~ -~e~m, tbt~ t~ a Error per dif
dear JDlfcOlltlnUance. George Croke.Upon Cucb an cnttp, De cuna advtfare vult, tl)ep cdntinHaltCe £0. 
ongDt CoHO appoint a bap certain fOt tbe fame, adaudiendum Judicium turire. ~ote, 293· pIa. 3-

tl)at Clg to tbe ~rrll~ affignel), fOt tbe matter of IDifcontinuance, bp letting paf~ 
-{l wbole tQZerm, b.litbout mObillg tDe ~ourt fo~ tbeir opinion~, after tbe rurrp....:. 
De Curia advifare vulr being ontp ttl' mt of tbe €ourt; It \t1a£i deadp Delb bp aU 
tl)e.([ourt (etCcpt Williams Jufrice,) tbat tbi~ 1tJa~ nO jDi[continuoncf, anb fo no 
~rro~ fo~ to teberre tbe :J!ubgmrnt gibcn in tbe C. B. but tbat t~c 9[ubgmcnt This was no 
t{Jere gibe~, notluitl)llanilinll tbi.$' ~rtot, ougDt to lle affirmcil. ~~ to anatl)er di[eE;mtinuancc 
cterro~ affigncb, being a matter in naw, a~ toucbing tbe amarb it felf, anti tbe by the opinion 
balibitp of tbt fame, tIle Judges prima facie bib fomtlling boubt of t(le· fame, anb ~f t~e ~ou~t_ 
tberefo~e tbel' beliuereb no tlirelt opinion tberein; but bp Yelverton Jufrice, if a ~i~iamsl1tJut 
man botl) ptomire fo~ to pap unto anotl)er 1..01. at Michaelmas, anb tbi~ upon tiel:. 
loob ~onnberatio",if be pap~ tl)i~ acto~binglp, be bcmanbcb of George Croke 
bring of ~Quncil1tlitb tbl? lWlaintiff, in tl)e Writ of ~rr01, 1lll)ctf)er t"b1 fball 
not be a goob bifcbarge of bi~ p~omife ~ George Croke ag~a:b tbi~ to 11e a goob 
bifcbnrgc of bi~ p~omire; tbcn Yelverton J ufrice bemanbeb of I)im, 1tlbat btffe;; 
renee tbere \l.la~, bet1Uren tllis cafe ·f1efo~e put, anb tl)e cafe of an ~rbitremmr,l 
tnbere tbe ~rbitrato~~ tio a\narb bim fo~ to pap tbiS' monp, fo bue a~ tefo~e; anti 
fa be tna~ dear of opinion, tbat tbc atllarb IDa.t1 goo'll, anti tbat bp tbi~ atuarb 
tOe partp i~ bifc{Jarllcti of bi~ p~omife, tbi~ being a benefit unto I)im, anil tbi~ 
ltta,g·tbe p~incipal tafe, after furb a p~omire mabe fo~ to pap 20 I. tbep rubmit~ 
teb tbemrdbe~ to tbe a1tJarb ot~ lJc. \tIbo bib tben amarb bim to pap tbc 20 " 
tfJt~ tua~ a goob aIDartl, anb bp tbi~ atuarb) tbe one 1tla~ to babe tbe 20 f. anti 
tbe otbec to be tberebp nifctJargeb of I)i£i p~ol'llife, anb fo a goob alnarb mabe 
fo~ botb partie~; anb if it be er ctTcb in t e a1tlarb,fo to be ro anb in conff;; 
tleration of t C 20mife t en e ead t i.$' i.$' a goob a ar 0 t err b t . 
be i~ bt c ar til of i~ ~omire nnb fo t ere IS an e u e e toe 
~arnc~ (~) tr.e pQ!2ment 0 tbe mOJlll, to tbe one, anb to tbe otbec; tbat [Jp 
t'ijt!.t apment t e omifc i~ gonc.,anb be is dearlp of anb from tbe fame fr.rb 
anb ill c argeb : tbe tuba e ourt eemctl to ag~re lUit~ bim in tbi~, tDat tbi$ 
~a~ a goob awarb, ~nb fo ~lJe :llubgfnent.in tbe C. B. 11.lell .giben, anb to be afl!' Col,e 8. a. fo. 
fi~l~eb; but a~ to tbl~, (betng tbe mattcr_tn~a\t1) tbep i)eh~ereb no pOfitibe 0:: 97, 98. ~a[e
ptmon, (a~ to be bounb bp tf)e fame ,) but tndtncb to be of opInion fo~ tbe .affir;; poles cafe. 
manet of tl)e ~utlgment: fee mo~e of tbi~ at large, 1tlitl) tbe reafo!l~ of tbe 
:1!ubgmel1t. Coke. 8. pa. fo. 97. & 98. Bafepoles cafe. 

Scriven Plaintiff, againfl: Wright Defendant. 

N ®U' tbat amo~io~ l.tlaS ma.be to tbe .Qtou~t,on tbe I1ebalf OfScriven,tbat tbe A prifoner not 
jDefenbant beIng In. erccutlon, at bt~ fUlt, fo~ .IDtbt to bim btle anti be to be in fetters 

babmg mOte Iibertp tban 1tla~ conbcnient fo~ a p~ironer to f)abt anb tf)at be Uurts but for criminal 
at ~i~ Pl~~rure, 1tlitbout aup uilraint, anti tberefo~e fo~ tbe mo~e fpedap pap: ?ffences, not 
ment of btg bebt, tl)C ([ourt \na~ mobeb to babe I)im kept in arch cuftodia (~) to In caf~ of aQ 

fJe kept in fetter~+ Williamg Juftice, pou rannebrr {{Jew anp (ncb p~dibent ro~ tbi~ exc:cvtlOn. 

~ c~~ 
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Croke Juftice, be {ball neber be kept in fetterd. (Jut fo~ a €timinal offence, anb 
110t 1llbcrc be i~ in, upon an eremtion. (~be wbole CZL:ourt ag~ed) in tbis clear:: 
Ip, tbnt be ft)oulb not babe fetter~, but fo~ QI:rin'lilHlI offence$, fiut O~i)ereb 
tbat be moulb be refirainti) of bt~ libertp. 

Fofler Plaintiff againtl: Hill. Defendant, nod entred. Hiil. 
8 Jac. B. R. Rot. 1199. 

I~ all ~£tion of ~rerpaf~ fo~ b~eaking ani) cntring bi~ It)oufe at I I of t~e 
([lock at ~igDt, anb tafting of tbe }plaintiff a1llap, anb carrping of bim 

befo~t one W}afier Connifeby, a 31tlllite of tbe ~eace, & ad damnum; anb tbe 
iDefel1bant being a <l!onfiabJe, borb jutlific bp bertue of a marranr to bim 
birc~e~, ftom ~r. ,Connife~y a 9lulli~e of tOe i{)eate, fo~ tbc taking of tbe 
J)lalllttff, anb b~Utglttg of btm befo~e btm, to onfltJer; anb rbe onlp guellionltta~ 
-'-wbrtbrr tbj~ jufiification ltla.$' gooi) 0t not. Williams Juflice,tbe [[larrant 
bere j~ general, tbe .IDefelltumt fbeltt~ bere in tbi~ juilification, tbut fJp bertue 
of tbe. W>arrant be came into tbe ,oure, at I J a €lorIt at ~trr{jt, anb bib ~ete 
take bim, anll b~ougbt bim befo~e mf)r. Connifeby a 9lullirc of }i)coce, tbi$l~ no 
{toob jullification dcarJp~ George Croke. ~bcrc wa~ a [[larrant fent out b!1 a 
:lrullice of ~e~ce to tDc ~oIlllable,allb tDat be {fJouli) imllletriatelptahe ~im,t()at 
be came to bi~ ,oure, anb bii) bim open t~el.IDoOt, t{Je ltIbitb to bo, be tcfufi'ng, 
be bib b~eaIt open tbe iDo07, anb fa tooft bInt awal'. Williams ani) Fenner Juflices, 
be toulb not b~calt open tbe,'oufein tbe ~igbt, fo~ anp tfiing, but fo~ feionp. 
Williams Juflice, tbi~ t~ a mon periIou~ erample, to b]cak q mang ~oure in tbt 
~igbt., bp fo~ce, anb liP bertue of a generallIDarront: alCo it i~ drat, ttat a 
€onllable tannot jufiifie tbe l1~eahing of anp man~ {,oufe, unlcf~ it be in cafe 
of fdonp. Flemming chief Juflice, tbi~ i~ tbe act of a lttonllable, tbi~ ip a 
matter not ltlo~tb tbe !!rguntent, being fo clear a matter ag~ceb clearlp Witb 
Williams Juflice, tf}at tbi~ jullification ig not goob, anb, tba~ a :]lufiicc of i&eace 
ougbt not fo~ to mahe fucb a Warrant, O£'llHl$ mabe m tbl~ cafe., ul1Icr~ tbat 
tbe fame 11(', in cafe of :JFdonp" Ot ~rearon, aub be ougbt rllen, fat to erptef~ 
tbj~ in bi~ marrant, anb tbat fo~ t~e gteatrt care to be bab in tbc execution 
of rucb a Warrant, in tbi~ fafe, tbc €onllab~e~ (!Err~~ ca~not fabc bim barni" 
Icf.s'; tbcrc i.$' no lloubt at all to be mabeoftbtg cafe, It belttg brrp dear, lbat 
tbi.s' att of tOc ~onnab!t iP no lttap~ tl.1ar~aJ1ta~Ie anti fa ,tbc j,ufiifimtion bert 
i~ not goob. Y clverton Juftice . ag~retl ~ttb, IJtm deadp III t~tP, tbat tbi£' ju" 
fiification i~ not gooll, but tbe €onll~ble l~ lt~bt.c to be l)urfiioncb, fo~ tbi$ fo 
ttl1jUo-, anb fa iU~gal flU ~ct ~one {lp b!m, anb bl~ tgno~ancc of tfJc ~£lt.u brrein, 

'p' fi will not e,rrufe btlll, flull t~ t£' rc~olbCi). ~oke, 5· pa. fo. 19. b, flub Semaynes cafe, 
~,maynes ell eo tbe ~Ilure Of eb£~p l~l~n t~ to b1l:l1' a~ bt~ ([afil~, .anb JFo~ttef.s'; ftp bJen fat 
Ben! 149' fJt~ bcfcuce, agatnff tnJurp, anb btole11ce, a~ fo~ l)l~ repofr, anil tbrre fo, 91.. 

fOt felonp, o~ fOl fufpirion of felonp, ,~be <Officer Of tbe :t1ing ma!, I.;~eah tOe 
\ fj)oufe, anll tafte tbc felon: but tbere rcfolbeb, tbat tf}c ~bfriff, upon an c~c~ 
cution, at tbe fuit of a ([ommon perron, cannot b~e aft opell rue IJoufe of flnp Ol1e, 
f02 to bo e,recution, mutD lcr~map a "onnable b~cak a matt.$' i)outr, aub take 
bitn awap, {1p fo~re of an o~binarp [:[larrant from ,a :J[ullirc of tbe l~eurc, 
anb not in ~arc of feIonp, no~ of ~rcafoJ1, fo ~ba~ t,l}l.s' wa,.s' bere n mcer to~
tiou.G' att til tbe €onfiable., anb no Wap.s' to be Junlfieb bp btm, anti tbe }plaint. 
bcrebp berp l~ucb Ul~ongc,b, anb bantnifieb, an.ll b.atb juft cuufc of action; flnb 
tbe juntfiratlon bere, bcmg not gooll, ~be }platltuff barb goob caufe to rl'rober, 
anb fa tbe hlhole CZL:ourt ag~ceb clcarlp, 111 tbt.s', tDat tbc .iDcfenbant.s' ~~u1lifica:: 

Jlldgmcnt don tere is not goob, anb fo bp tbc :tinte of rbe ~ourt lllbgmrnt Wflp cntrcil 
t ivcn tor the tic' tli., ~laintiff. 
l'Jainriff. eo~" 1Y 

King 
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King and Long Paintiffs againflLot4jng Defendant: 

I Jl) Rn ~ttion upon tbe' caft {1~OUllJjt fo, fcanbalau~ 180~bP, fpoIttn bp tbe Del' Action upon the 
, fenbant, af tbe }J)Iaintiff',t1, lUbicb tua~b$ltlere tbefe~ ($). ~r. Mafter tua$ cafe for words, 

Jaobbeb af 40 L anti of fo mucb.1&{atr, anb tJjat Long anb Kmg babe, tbe famt, kc. 
anb fo~ tnbicb, (bp I$ob) tbcp ltlt" b~ bangetr; fo~ tJjtfe ltlOtb.t1 tlJU$ fpolen, tbe 
~ttt(m 111a.t1 btougbt, anb tbe fame hub ta. be .ad damnum; & c. tbe }Defenbant pltab-
tb not guiltp, a berbict gUlen fo€ tb~ i&latnttff'. 31t 1Ua$ mabeb In anell of Jjubg:: 
l11cnt, tbat tberr tuo€b.t1 are not~tttonable. Henry Yelvertan fo€ tbe ~effnbant, 
tbat tbe hlo~b.t1 ate not ~ttionable, becauf~ it i.t1 n~t. bere fo tbargt~, tpat tbep 
Itnrtu of tbe feionp, anb cOllfentcb unto tt. GoldltDlrh fo~ ~be '1l!>lalnnff, tbat 
tbeft 1no~b.t1 are fcnnbaJou.8 anb ~ctianafJle, f~ lnbtre tbt 11ft of a man map be 
taken ntuap, f! wo~b.t1 are fpokcn tl.1 tbi.t1 purpofe,: furb b.lo~b.G {ball f!e ~ltiona~le, . , 
anD fo it is tiere in fbi$ cafe, Mich. ;,6., & 3 Z Eliz. beth,..» Ball }!)hnnttff agamll Mich. ~6. and r 

Reanes ,roefenbant. ~n ~ltion upon tbe cafe fa~ tuo~b.tt fpallen of t{Je lPlaintiff, 37 Eliz .• 

being, I}e i.t1 a cunning .linabe, anb a~quainteb 11litb ma~~ QI:~ltpurfe~ tf)~.1l anp B~~~~l~~:~:; 
man ill Northamptonlhire; at~b tbert.ls. not ~ tUtpllrfe l1lltbtlt twentp mtlt~ of Xaionon the 
We!lingburrough,bllt bef)atb bIb part lI1lt,abJUbgeb,tbat tJ)ereltlo~b~ lnere attlOn: cafe for words. 
able. y elvert~n JuA:ice, 9lftbe Wo~b$ {Jab bren t{ltfe- (13) Curb, ani) rutb b.ler.e 
tbe goob~ of Curb a one, t{JeCe tuo€l:~- of tbtmftlbe~ art not ~ttionaItft, but 
wben. be~aitb (urtber, a£i bert in t{li~ cafe, anb fo~.t{Jat pou ~an bt bangell, 
tbi~ Implte~') tbat tbep were n()I~tn, aub bp t~l.6 tt ffJall be tilttllbdr tbat be 
knew of it,tbefe W0tbs bere ~re :zIlctlOJHlblt. Willi a m.s Jullice,~fJere ltJa~~ art berp 
franbaiou_, anb dearJp ~rttonabJe; tbeJatter\t)(J~t:t_ btl bere bttp l11Ucb a{t8~~ 
bate tbe mattEr of fC~llbul. Y e.lverton 1 ufiicc.-, ~f one ~o rap ofal1l.1tber tJ}at bt b~tb 
beftrbeb fo~ to fianb tit tbe ~tnO~p, It batfJ bren abJubgdt, t{)M tf)tft l»O~bl1 are 
~ttioltoble. Flemming chief Jufiic, 9[11 tbi_ icare:btte in qucfiion, t~c mO~b~ 
are t~ be lnttl togetgtr, fo~ to p~o\le bi~ iJ.ltcnttoll, a!Jb' ~at {Je meant bp lJi~ 
fpeaijtng of tbert \tJo~tf~, (.t1) tbe begtnmrtg, tbe tntbtJlt, ailb tbe rnb of tbefe 
luotb$, bere a aobbetp i$laitJ to be bOl1t"Gllb be batljtbt lJOobg,fo~wfJirh be win 
be bang(D, tbig COHnot be bont, u111e~~ be ftttdll ~f it;' ~itbout off b~lIf:t, ruc~ 
ltlo~bd map tou:b an)} ma~~ rrputatt9" anil rrebtt, to be fpokrn of blm, til tOat 
it i.t1 berp plnin, tbat [1p bt~ uling of tbefe.woJb~, bi.t1 mconing tua~, tbat be 
bab not tbere goob.!1 bontllfp} but tfJat be mtg{)t be bangeb f02 tfJttn, tbefe WO~bl1 
are bcrp fconbnlou~, onb bo impo~t ber~ g?Cat brfamutian; tfJc fame flub tfpU~ 
tation of a man i~ a~, 'p~eciou;G to bim a~ fitrbf~, nap, ad lji.t11tife; deadV 
tbtfe ~01b~ arc ~rtionablt. C~oke J uftice a!l~ccb in opinion tlJot tbe b.l0Jt'J,S 
are llttlonablr. beIng fpolten abblfrblp, (ol1l1rut~ep fum fo~ to be fo fpoltrn) 
tbep beiug mal,iciou$ ~~b brrp fcanbalou~ b.lo~bl, ani) ro dratlp ~lttonabIe, 
anb fo bp tl)e drar 0PUtlOJt of Fleming chief J ullice.,. V/illiams, Yelverton, anb Croke 
Juflices, tbert 1tlo~~. bere a.t1 tbtp are ~aib in t!Jt~ rocdartltion~ art berp-
franbaloug anb ~cttonable. Fenner Jufbce fOltltbrng bdufitcb. of t~e ttlo'lb.t1 anti Judgment gi~ 
tbat tbe lattctbJo~b~ in tbe 4!onduuoll bib not agg,abote tl)c f02mcr b.l~~b~ but yen by the 

aU tbt ren Of tl)e J!ubg('~ i:Jiff'ereb from bim in aptnion, anti fo bp nrc rult cftbe ~o:!ft.;r the 
€ourt-llubgmrnt tua~ eurreb f01 [be jlIai.ittff.· ,:.> amtl • 

Bel'efoord Plaintiff, againft Prelfo Defendant. 
An Action on 
the cafe for 

I~ an ~cthm upon tfJe cafe b~ougbt fo~ ftanbalous 1tlolb~ fpofttn bp tbe IDefenb. words, &c. 

to tbc ~IfUnnff, of} nm~tlp. POll babe fporten 1no~ba-tubitb ~ tbink em. Jac. 2. 7 f. 
arc ~rcaron-lnn upon tblst, be Went unto a ~tllbct of 1t;\eace anb info"meb y HUItt. 76. 

u..;,Jj It''' e . e v. !07.If17-
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Termin. Trin. -9 Jac. Part J. 
againll bim, tnbo tbcreupon bountl bim aber to t~e ~mre~ to anfttlcr tbe fame, ~ 
bountl tbe Defen. binlJ a Wi>iniller,to p~ofecute,tbe lllbicb be bitl tbtee acco~bing~ 
lV, anti tbe 19lain.1l1a~ acquitteb bp bertlitt; afterlllartJg be b~ougbt bi~ ~ltion 
upon tbe caft againll bim fo~ fpeaking of tllefe \tJo~tlj, a$ bifo~e, upon Non Culp. 
plrabtb, tbe :l[urp fOU11b fo~ tbe 1~lai11. it \tJa$ mobeb in arreft of ju~gment tbat 
tbrfc lllo~bll art' not ~ltionablt. Geo. Croke fo~ tbe .iDefrntJant, tbat tbe lUo~b~ 
are not ~(tionable, beinlJ too general, t"e cafe llla$ tbi$, two lllere arguing 
togetber, tbc dnt of tbem ~aib to tbe otber, 9I can p~o\1~ tbefe tno~b~ fpoken bp 
pou, to be ~tcaron, anb tbt~ tna~ a~ tbep were fo argutllg tog~tber, anti t;l.Jere== 
fo~e nOt ~(tionoble; be (£lib WJr. Beereford batb fpolten tuo~tI~ t.nbttb are ~rcafon, 
tf)e mbicb :Ji can p~obe, tile \1lo~tJ~ (poken tuert tbefe, anb upon tlJjp oceafi'oh. ($) 
tDcp being fpeaking of t~e-~~nebolence of tbe !ling, tte ~Iaintiff faib, :Jl 
tare not fo~ tbe JJting, nOt pet fo~ bt~ ~enebol.ence, tbefe lllo~b~ fpolten anb upon 
tbis OecarlOtt, anti t~errupon tbe .iDefenba~t bIb fprak tbe Wo~b$ to tbe l&Jaintiff, 
ltlbicb tuo~b$, tap altogetber, are ttot acttonable. John Moore fo~ tbe ~Iain. tbat 
tbe1tlo~b~ are ~.ttionablc; a~ toucbing ~ltion.a upon.tb~ cafe fo~ tno~b$, tbeft 
tUlO g~ounb~ ml1p be lftib, to make lllo~b$ ~ttio"ablt. firft;tbe l1Jo~b$ muff be 
fpoken malitioufip, anb tbep are to be furb 1tlo~b,\f; a$ bo renb unto tbe nanbcr 
anb bcfamMion of tbe portp, of 1tlbom tbep' art fpeften, ani) tbat be map be 
puni{beb bp tbe lAw fo~ .tbem. 1.. rqr:f}tp are to be fucb lDotb,6, a$l)o tuncfJ to bht 
binbcrance (mil i'ttfcrrbit, anb fo~ lllbirb be migbt be imp~ifoneb if true, anb to 

Re~dam !'lain. tbi$ purpoft, tbere 1un~ a cafe between Rewdam lPlain. ctTucker .iDefr". ~n ~ltton 
aga~nft flicker of tbc cafe fo~ wo~b~ being, tQl:bou art a <lConceafer of fdonp, anti it Hrtb in mp 
De endant. . plllller t~ bang tbee, tbe~c lllere getteral 1.t.l01bg,anb ftJe1!J$ n~t bow,allb pet tbtp 

Eill. s Jac.B.R. mere abJubgetl t~ lt~~ttIoJ.lable, autl tbett t1!a# a cafc In tbI$ €ourt. Hil. ;- Jac. 
entcr Blanch Blanch Flower }&Iamtlff agatllffAtwood.~n ~ctlon .upon tbe caft fo, tno,b.s',being., 
Flo~el.' Plain. ~. ltlill-bang tbre, fo~ tllou ball fpoken wo~b~ WblCb are bigb ~rtafon, abjubgeb 
~~n~ Atwood tbat tbe t.no~b$ lllert ~ctionabIl', tbert it tna~ mobeb in errell of ~ubgment, 

e Cl'l ant. tbat tbe 1tlo~bg were too general, llut tbt Q[ourt mabe anr1tler, tbMtbe fpeak== 
iltg of tbe tno~b~ l.t1a$ matter of ~ tate, anll tbcrefo~e be oulTbt not to utter tfJe 
1l.10~b$p~ecirtlp, abjutlgeb 2i!.«:ionablc, fo~ tbat rbe fpeaking iif tbefe \llo~b~ti$ a 
g~eat rcanbal, anti tbert rl'ro!btb,tbat fo~ tbcfe 1tlo~b.t1, (:3! will bottg tbfr ,f01 tbou 
ban cQmmittcb fflonp,) an ~ltion Uetb. Henry Yelverton fo' t~e lDrfenbant, tbat 
tbe 1tlo~b$ bert are not ~ltiollabI~; a~. fo~ Bl.mcl} Flowers cafe dUb, tbi~ bot!l berp 
mucf) biffer from our rafe;to mallltalll an$cttolt upon tbt carrfo~ 1tJo~b$, t!lere 
ougl)t til appl?ar malice anb rancour of. brart, anti aU tbig apPMub in Blanch 
Flowers cafc, being 3I1tlill bang pou, in tberr hlo~b~ appcarg JJ~eat malice; bert 
in tbf.t1.cafe, one map (peak ~rearon ont of tOt moutb of snotl)er,1! Witbout anp 
malice at aU,~ fO. p~aprb :1lubgmrnt fo~tbe lD£fenbant.~il'.Jufti~e,~bcrc arcberp 
naugbtp tno~b.t1, If a man rp~akg ~r~nfon~ble ~o~.ilS', t~ not t~l~ fUfficiel1t fo~ to 
make !lim a ~rapto~,~ fufliCltntto bt~J1g ,bInt tuttfJ111 tge banger oftbf~abJ~ tbere 
1ttOti.'J~ bcre, are fcantJalou~ ,anb ~cttonablc; fo~ tbefe bJo~b~) (~bou £lrt a~rl1p'$ 
tOb gettl'ra.llp, no ~ttion hetb ~learlp, bnt if be ~bll~ tbert ltJo~~~, ($) anb ~ 
111111 p~obe It, tben tbep are ~cttonable. Fenner Juftlce ag~ccb tbnt tbefr 1tJO~b,9' arc 
~ctionablt. CrokeJufric.e, 9J.f tb~re be a perc!l1l?to~p accufatiolt, anb tbat be lllill 
p~obe it, tbere tno~bS W1U be~cttonable,but If It be onlp a €abeat (! fo:clllarning 
bp tbefe ~o~bl1' fpolten, (~) a$ 31 boubt of tbeCe b.1o~i.'J$ aub -tbtlt bf lUonlb go, 
anil enqutretubetber tbefe 1ll0~b,t11l1ere~rearon; tuo~bg tbu.t1 fpoftrn, anti in tfii$ 
manner, are onlp bp lllap of £liep~ebcnfion, anti not of acrufatiol1, ~ am in fome 
boubt, anb 9! will tlJ1ft €ounfel, tnbetber tbe Cpealting of tlJcfe tno~b.a be ~rea~ 
COlt, if it mere in tbi$ mallltCr, tbiS WouItJ berp mUch mitigate tDc mattcr,but 
in tbiJ1 cafe iJere, bdii.'Jt'$ tbe 1tlo~bsfpoken, bere 1na~ a furtlJer p~ofccution, b)J 
info~ming of a 91unice of }l)eace of tbt fame, anb fo cauring Oint to be bOllnb to 
~n~1tle.r the f~me at t{Je ~mft'g. In Blanch Flowers. cafe, t~cre ~a$ it p.ertmp('o~p 
accufatton,wb1l:b makc~lt a nronger cafe tban tbt$ ,lJere tit tl)I.lf cafe ttl quellion 
ttJere id a pofitibe cb.arge,a$namdp; pou ba.be fpokt'n mo~b~, C1l?bitl) :lI tbink 
are ~rl'arOl1)o~ WbIcf) are rqrreafon, a~ 31 tfltnk, anb tbt'n, (\t.lf)lcb ffJetng fJi$ 

malice) 
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lllaUce) be tomplain~ to a 3lullice of ~r~ce (anb. enbeabollr$ tulJut be can to 
p~obe tbe tuG~b_) but tbe partp \1la$ acqmtteb)ilnb fo lap ill.1 tbe tuO~b.a anbP~o:: 
trebinj~ toJIttber, tbe tuo~b$ are rben rcanbaloll~, anb :!!cttottable, anb a lTteat 
beal of Olahce JlPpearcb in tbe p~ofecution. Flemming chief J ufrice,rqrbefe 1tto~bB ate 
fcanbalou~ anb actiollable,but be mobett tbe IDefenbant fo~ to pap tbe Wlaintitf 
101. fo~ bbf batita{te~, tubo amtw.ereb tbat be 1lla~ but a pOG~ tnau,. anb unable 
to pap .. :lit tua$ tberefQ~e bp [be €'Gurt referre~ to Warberton J ufr~ce to make an 
tnb of it, but I1p tbe fiule o.f tbe wbQle QtGU~t, J~bgment 1tla~ IT.lben anb en~reb Jud ment ivellJ 
fG~ tbe ~JlJintiff, but ~):ecu.tlon w.a_ to' nap ttll ~tC~.Term. to fec If an tnll mtgOt f0r ~le Pl<l.1ntiff 
be mabe Gf it, itt tbe lIltenm, anb aIfG tbe ~latJlttff bp ~~ber to rr~eaft tCl tbe &c., 
.ID~ftnbant all bi$ bamage$ but 1.0 I. anb fG tbe Jlubgm~nt 1Ua~ !ltben bl' tbe 
111bGle €Gurt fo~ tbe Wlaintiff, tllitb a cdrat executio fOt a tune. . 

Wale Plaintiff, againfl Hill Defendant, entred Hill.8 Jat. B R. 
Rot. I i42. 

1.$ an ~ction upon tfJe cafe l1~ougbt fG~ a 4!onfpiracp, fOt tonfpiring to inbfU A . 

~im, fo,~ tbe ruppofeb €'oun~~tfeiting of a, Jretter, contrarv t~ tbe ~tatute t~ a!~l~~;~li 
mabe 3 3 H. 8; cap. I. dnb fo~ maIttto~~ p~Grtcutthg of tJjt fam~ ln~utment at t~e confpiracy to 
~re~ again~ bim, anb t{lat Gf tbt~ tb~ lurp tbere bIb acquIt blm,anb fo~ tbt$ indict the Plain
tbe ~rrton b~ougbt, anb bedare$ ad damnum, &c. ~be .B]efenbant mafte$ a fpe: tiff, &c. 
dal-julhfication in tbi~ manntt,(~) be q,ew~ {lpw tb~re Wag a nranger tbat was 
unf$nob.m to {lini,anb tbat tbbfJ?tr~ngcr b~ougbt {ltm a ~etter.fl:om one of bi$' 
frienb~, U)e Wbicb tua!J a counurfetteb netter, anb tbat 1t1ttb tIllS 1!etttr be bob 
confeneb bim of ; 0 1. tl)at tbe~Jain~iff,anb be 1tlbi.cb fl~ougbt tbi~ :letter to bim, 
bJcre batb of tljem unknown to blm, but btrp hlte, anb tbat at tbe [,lme time, 
ltlben tbilt nettrrlna~ .b~oug{tt unto bim, tb1~ otbcr~ were .tben p~~fent Witb 
bim, at1~ tbe beitbrrp of tbe ]le~ter to tum, anb tbrp falb, tbat If tbep bib 
fre tbe pnrtp again, an~ co~lb b~ar bIm fpta~J ,tbep fboul.b .Itno1l1 bi.lll again, 
tbat aft£ttuarb~) tbep bntb bIm btb fee tbe ,lath: onb concetblng btlllll~ all bke: 
Iiboob to be tfJr. famt partp, tbrp an iJg~cetJtg tbts to be fo upon all tbl$ fufpi: 
tion, be complainci) ofbim to one ~r. Collins a Jrullice of lOtaer, Wbo frllt fJi.\f 
Warrant rOt {Jilt), upon bi~ e):amination of bim, ~nj)ii1g g~Ob caure pf fufpition, 
bib flinb bim fo~ (0 appear at tbe ~mfr~, t)nb bIb alfo blnb tbe E/tfenbant to 
appear tbcrt, anb to P20frcute againfl bim, tbe tubicb be tbere bib bo atcG~bin~ 
lV, anb came ~nb .fPrb.lCi) all ~bi£! matt~r to tbe ~urp, an~ tba~ tbe 9Jurp tbert 
illb tben acqmt blm) anb fo Jlllhfie$ bt$ p~occeblng$ agatnft btm.l(1!o tbi~ juni~ 
fic~ti~n t~~ ts.laintiff botb bemurr inlralil, fo tbat ~lJc onIp poi~t ~a,~, ~bctber 
!b1S Julltficatlon be goob o~ not. Davenport fG& tbt~latn. tbat tbe JUnlficatton bert 
l.\f not goob.:lit appcar$ bp 7. H.7.fo. I 5·4 H·1·5·7.6 H.8..fo·9·~7 E+fo,'lo; tbat com: H., fi ) 
1l1~n fame in fome c~re, mi1p be a goo~ jullifiration in a fuUe imp~irol1ment; bnt : H'. ;. ~~. ~.; 
tbt~ t$ to be taften, If tUe raufefo~ tnbttb bE \tJa~ tnh~n be publiclt, but other; ~1.7. [o.p.6.ff. 

111ife it i~blberctf)c rt1Ureisp~ibate; fo~ taking of a' man$ gOOb$ in a p~itiate 8. fo. 9· 7.E'4· 

manner, tbere be ougbt to mew rperiaUp, tbat tbe goob~ rufre fGuub 1Uitb bhn fo. 2. 

anb in bi~ poffeffioll, anb not to go bp belief, anb to gibe crebencc to cbrrp parti: 
tlliar man, but be ougbt fo~ to ij)e1U fome gonb anb apparent ~are to tbe ~ourt 
anb .fG is 7 E·4· fo. 20. I ; ~.+ fo.l.. bp Han~f9rd: if an ~c~ion of .IDdtt lJe b~oUlJbt 
agamft J. D. anb a ~aplail to' tbe "fIbertff, tubo bp tbt.a Writ, taltc~ a man 
tH1Mle.b B. C. be Il~ap ~abe a mrit Dt! Fa~x i!np~i~onm~nt againff tbe ~beriff,anb 
be cannot berc Junlfie., anb ~ec~ptus. de faCte tbi~ wtll not ferbe bi$ turn, (Jut 
be . olt~bt . t~ lo.ok ~I) tbt~ at bt~ ~ertl, anti fo condubtb fo~ tbe l&Iaintiff, tba t 
tlJl~ Jui11fira~ton l~ not goob. ~eorge Croke fo~ tbe jDefenbant, tbat tbe jnlli" 
firation ben t~ goo~, the c~J1fptratp, a~ it batb b~n· (bell.ltb ll.la~ fo~ confpit~ 
ing to babe tbe i9iatn. Sinbtcteb, fGt counterfeiting of a llctttt, cGntrarp to tbe 

~tatute 
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~tatute of 3 3 H. 8. cap. I. it appe!,r~ ~p tbe ~llOk of I I H. 4. fo. 9 I. a. tbat 1 
i~ not material, tnbetber tbe g(ulltficatton be true o~ not, but tbere ougbt i 
tbe fall.$C to' be allcbge~ a ([~Iourabl£ caufe offufpttiolt, anb tbtn it i$ gOOb. 4 

4 2 Eliz. R. Eliz. t{jere tnti~~ a cafe til tbt~f €!urt~b~tWttntayne anb ~oc~!ter, ~!! an ~ttiOl 
p Jyn~ ag~inft upon tbe ca c tn tbe nature 0 a ~on,pttacp, 'O~ p~ocuqJtg 91111 to u£ lInbittd 
Rochedcl. fo~ fupporeb JJlebbing ofbim; tbe lDtfenbant juftifitb, a~b in tbi$ ~bl':Junifi 

tatioll fiJe\tJcb bohl tbat be ll1a£t JliobbdJ, flp pcrfon~ til bUll unknown, tlnb t~a 
tlnt of tbcm walt upon a b~own 'o~fe, anb bab a mbite <!Cloak, anb lUaJtUh 
. unto tbc lViaintiif! anb upon tbi$ be complaintb unto Jufrice Gawdy, tube U.pol 
bh1 r):omil1otion, finbingcaufe to fufpelt bim, bib c0111mit fjim, tlnb binb Dill 
ober, (Jc. anb beili~ Iikcl1l~re binb tbe lDtfrnb~nt fo~. to .P~ortcute ~gai.nli bim 
tbe \Ubicb be acco~bmglp btb, anb tbe ~urp tub acqutt blm, anb fo 1utltfieb. tfrl 
.tbilf 9!ullifiration tbt jDJaintiff btmurreb in naw, anb tbi~ bJalt rultb to be i 
o;oOb 9lufiificatioll, ani) t~cre i~ no biifetl'llCe br~weeJ1 tbi~ cafe, anb tbe raft 
naU; in quellioll, but onlp tn tbe name~ of tf)e partlt$. ~f)e hltt cafe llJaJ1 in tbh 

Hill. f. Jac B. 4.!ourt, Hill. 5 Jac. B. R. Rott. 857' bct1tl!fn. Cox anb Wo!,re1, 9fn an ~ction upon tbl 
R. Rott. S)7. cafe f(J~:a Qtonrpiracp,fo~ p~~curtng of f)!m t~ be 9'!nbtcttb, fat rUp~ofeb ~abitlJ 
Cox againll iug of bt~ jDaugbter, of ~btcb be wa~ ~cqUltteb, .tbe JDtf{,~lbant btb ,ulltfie, ani 
Worrel. fat caufe bib {{Jew, t~at bt~ }Daugbt~r ~lb complau~ unto f)lm, aJ.1b critb, faping 

tIlat llJe 111a_ J!iabdf)cb bp tbe i&latntlff', . upon tb.t~ b~ €omplatntb to ~ir Th 
Grymes a 7lullice of ~bt ~tact)\tlbo u~on bt~ tranun.atton,founb t~e matter her) 
rufpitiou~ againll (ltm, anb upon tbt~, fl~ Ilounb bl~ ober, flub bounb tfJe .rod 
to p~orecute againrt bim, tf)e 1110icf) acc01lJmglp f)e btb, anb tbe i&lainr. ltJa$ bl 
tbe 9(u~p acquitteb, anlJ tbi~ 1tla~ ~tre ru~eb to b~ a gO~b ju~ification, « tba 
tbe ~ltion upon tbe cafe fo~ a ca!onfplracp bIb not Ite agatnfl btm,anb fo in tlTl 
cafe now in quell ion, tbcre-being ~o ~itference. betlllren tf)em bere in tbi~ flu 
~ullifimtion: tbat tbe partp J)latnttff' .hla~ hlte unto tbe partp ·tbat b~ouubl 
unto bim tbe lletter (Jf) Similis vulw, anb ftfte m fpcrrb anb fo tbe 9lufiiffcation i~ 
goob. ~f be bab betn bere 31nbitttb upon a law, wberta~ tbere ,1tlfl~ no fuct 
!laW, tbi~1tloulb be a boib inbictmcnt but bert tbi$-lnbictt11cnt ttJo~ to b~in~ 
bitlll.1litbin tbe compaf, of tbe 11ntu of; ~ H. 8. cap. J. tf)at fo be (Jab bane tbat 
Contra nos, tubitb bo frame,make,anb counterfeit. rU~b falfe llet!£r£f anb ~eken': 
tbcrebp ad recipiendum pecunias, anb bere be 1tJa$ tnblttcb fo~ a~tng anb baing ot 
tbi~,contra ftatutum in eadem caru edit. & provif.l)ere be 1110$ acqulttrlJ bp tbe 9rurp. 
Imt no caufe of ~ion fo~ bim to babe fo~ tbt~.wj). Jullice,9Jf POll bab Caii), anf 
fbe1tleb in pour 3lullification tbat POll bab brenmobbeb, o~ coufenrb bptbi~ faUi 
lletter, tbll~ 1130ugbt unto pou, nnb tbat POll {Jab vour felf fllfpr(tcb tbe 1&101nt 
fo~ tbe famt, flnb tbat tberellpOIJ pou. bab (omp~a.tJ~elJ, p~~rfCutrb anil giben tbi: 
benee ~goillll bim llPOl,l t~cfe o~ tbe 11fte p~obablhttc~, tbt~ ~ab .. ml~r tlJe 9fulU 
firation goolJ, but bere It t$ not fo cJ:p~elTctl, an!) fo tbe ]ufhficatton tl1 in tbi~to: 

The. Poulterers fbo~t, onb not goob. Flem: chief Jufi:ice, ~~erc lllol1 a cafe in tbe Star-chlmber, tbf 
cafe III the Srar- Poulrerers cafe, \nbo fent but milll befo~e blm one lU,lp,onD be 111a$ aobbelJ gOing 
chamber. bohm bill, onotlJrr wnV, ~ fllppoftb rfJat tbe otlJtr ~oulterer balJ fto[llteb fiim 

bil1 ~erbant faib unto bUll, t{Jere gOCl1 ~JlC .bcfo~e a,G It&e tbe portp tbat lRobucf 
pou, as can Ite; ,be bema!lb~b .tbcn of bun tf be n:a~ fu~c of it, lnbcrcupon b, 
mrnt to bim, anb tbcn falb It t$ bc,-nnb upon tbt~ be bIb c~arlTe bitn ltJitb it 
tBufell (jim to be inbiltcb,tt be l.t1a~ ~!! tbe9[urp acq.ufttrb, ~ fo l1~oulTbt fji~ .attion· 
if pou mill cb~rgc ~nc UpO~l fllfpttton mff~lp 1tJItbout ilUP otbrr ptobafJifttirp' 
to warrant tbt~, tf)ts tben t~ a dear €onfptratp; but otfjcrbJift, ll1htrc tberc arc 
{trob ~ ~(fmjJ1g PtoItabili~ic~, tbe~ olllJb~ not t~ lap tbat ~c ig tbe faille portp, fo; 
tbtn tf Itp~obe not fa, tlJt~ IS plom mahct, o~ tf tbe ]uthee of lJDcocc to lllbom bl 
romplai119, lJotl) not ~nb fucb matttr upon lJi~ l'J:aminatioll, il~ tbot be tfJ1nft~ 
lJim1tJo~tbp of cOI~nntmtnt,tJ pet t~r partp WIll p~ofrcutt an9inbictlltcllt again! 
bim, ~ ~c i~ A~qlttttej), bere an ~(Uo~ upon tbe c~f~ fot.a c!!onfpirncp turn Hett 
fo~ t~bt 1$ mahce ~pparent. Croke Jufhce, lWbtre It l~ latb in facto t{Jat tOne 1tJri~ 
an offence commtttcb, ·tDtre to fap, Communis vox & fama luiU lUcIl Ctrbl 
tb£ tutu., aub fufpition witDa}, but tubere 110 furb om'nee Wa.t1 Done, o~ tom 

mtttrt 
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miti~tlthcr(', ot~crwtrc it i$, ani) ~bi~ ~uiU fl~ tbe ~Hfl'renre, fo~ ifno offence 
were Mnr in r'1Cto, tilm to p~of~cutc btlU, t~ platn mah~c; nnb if ~e be acquitreb 
fOt furi) n p~cf(cutloJl, an~tttton upon tbc QI:afe _lDcll herb; (J~t:e In tbi~ i9~intt:= 
pal ~nf(', the morctmion t~ not !J~ounbctr up~n b~~ o~n ft_tfptuou, but upon fbe 
fufpition of otber~, _ontl fo fo~ tbt~ c~ufc, tbe :ulltfic~tlo~t t~ not goob: tbig coue 
[rning I1p 1!l?ttL'r~ t1.1 too ufual a tlltng~ ]f a mun l~bl~ anotJJcr UPO_" p~oba~ 
llilitirp, nnb rL'1ic~ ouIp upon tbL'm, anb tOe ~Jrtp ltlblrteb be ~cqutttcb) be 
fbuU not \iabc fo~ tbi~ on 2ilct_ion upon t~e cafe fo~ a tOJ1fpira~ie; a man _i~ to 
gzountl bis iniJittll1Cllt, aub bt~ p~oretUttoll tbcreupou, upon DI~ obJ~ f~rptttoitj 
onb tti,9' [)i~ fufpition, ougbt alfo to be g~ounbcb upon ot(fer PJO'babthttr~ ,anb 
tbi~ ciugbt to be b~~ OWn -fufpitiolt. anb n~t tbe fufpiti_oll of ot~erd, otberWi[e 
bh1juilification tllllll10t be ~o~b, ~ntJ b~relll be batb fadeb 1ll tbl~. c~fe, g~ounb= 
ing bi$' pzoce('bing~, anb bIg luillficatlon t~erebp upon tbe rufpttloll of tbeft 
tbt££ ~tbcr pcrfon~,\tlbicU be raid) ~ere p~e.fent 1t1it~ bim, wben tbe 1!et~er 1tla~ 
i:Jelibcrctl to bhn, anti tUat torp ftUb, t~at tf tbe!! tub Cce tbe partp ag~~n, anti 
bearb bim [penH, t~ep ffJol~lb Hnottl btllt, ani) (0 tbep afterll1~ri) .fretJtlJ tbe 
}l)(nintiff, fillil ~enrU1g of (JIm [peart, tbep tonccibell bim,lll all Itltehboob to bt 
tOt fame partJ,J, an~ upon tbi$ tbeir f~tfpi~iol~, J)~ compIaineb of b,itti, anb PtO~ 
fE'cutcb againff bim, £lull tbe :J;urp tub acqUlt bun, fo tbat bere waj1 notbtng 
at aU lJ]OHlti)ci) upon big ~1tm fufpition, ~ni) fo bi~ jullification not gooi), anb 
tOe iEHaInuff fOJ tf}i$ bab lull caufe of ~ctlon. Croke Juf1:ice, Wbrn a lliobberp ig 
bonL', it i;1' bcrp ufuaI tUen to make ~ue ani) €rp aftertbc f£Ion~, anb to benotc, 
tbe pattie~ bp bcfcription.a (1.1) of tbeir'o~re~, bifages, anb apparel, anb if 
tbep m££t anp in fncb a manner befcribeb, fOt to make llap of tbem; anb it a~::: 
pearctb Coke 4· pa. fo_ 14. in Curler anti Dixons cafe, tbat an ~ction upon tbe ~afe C I . 
batb not lie, tubl'rc a man batb pur[ue tbe o~binar~ wop of rg[ullict, aub fa ltp to~ ~e~.\_p:; 
tbe opinion of WlIliams anti Croke Jufiices, onb of Flemming chief-Jufiice, tbe juffi::: Cotler and 
fitatiolt berc i~ not goeb, anti tIJe Wlnintiff batb jurI callfe of 2Ilction; but be:: Dixons cafc. 
caure tbe ~ourt W£'IIJ not fuIl, anb tl)e matter Ddng in rL'fercnce fo~ to be l'nbdl 
It~ map of mc~iation, tbe. ([ourt bi~ fo~bear to gibe aup jubgment in tbt~caft; 
anb a~ conrernl11g tl)e WtIt of confptrocp, fee Coke 9. pa. 4. fo. 1.6. b. in tbe €are 
of tue Abbot de frrata Marcella, ttlbrrc_ it ~~ fnib tlJat bp tbecommon 1!aw, no con~ 
fpirmp hett) \UlJl.'ll tile _ pat~p Ulilfl mbtcteb: but altlJougb be be inbitteb, if tbe 
inbittmrnt ue: not fuffielcnt _tn 1!aw, tbe partp ffJaIl babe bhi lW~it of confpiracp, 
nnb fce Coke 9 pa..fo. ; 6. b. m rbc t!>oulterer~ cafe, wDere tbe lW~it of con!piratp 
borb lie, anb 1llbrre not. , 

L!tca; Pbinciff again{1: Fulwool Defendant. 

11J} fin :irtion ~f IDttJt, tbe roe~lnrntiol1 Wa~ in placito debi·ti, anb bttMre~ a~ An Action of 
fo? au. '?ilnmntp, a~ m a W~!t D~ annuali redditu a Tetro fore~ it 1Ua~ 10 &i. de Debt for the 

annu~h f_c;J;ru arfl-e; upon t~c .gcneral tlTue plcabcll, a beriltct tua~ giben fo~ tue arrer~ges ofan 
1~lamwr. ji~ tth1~ mO~('b tn ~~rrll of91ubgment, tbat t~e ~edararion berc i~ Anl1ulcy" 
not gooi), bel11a m plaCIto debltJ, ani) bp tbe lDednratton· tt apprtlt,G to be Ye!, 2Qi 

fOt the prrc~"!Jr-», of an 2Jlnnu~tv. ~t wa~ urgcb fo~ tIre IlDlaintiff, tbat 
tbe IDcC!LW_Ot!O~l Wil~ gootl, brIng fo~ I 0 ~. de annuali redditu, anti tbar Co it 
batb bltll llt~m;l' 4!outt abjuilge_tl, tbM fat an ~nnltitp g~nnteb to olte fat 
pear,{i, on fictIon of lDcbt ~eU hetb, fiut otberwife it i~ fOt an ~mluitp 
g~antc~ to one fo~ hfc, !3~ 111 frr. Yelverton JufiiceJ Upon tbe firll mobiltg-of 
tbi,g, cOllrCl\lcb tOc 2ll ttton _ of lDebt to be lutll ft~ougbt, allb fo if ;1!etTre .. 
fo~ pean, g~ont~ an ~11ltUttP to anatber fo~ pear~, an ~ction of lOebt 
tuell .!lctb fo~ It. \!ViIliams Jufiice, be neeb~ _ not to f{Jetu allp matter of 
~rmmt!1, but De ougbt rOt to count, a~ lit £motber ~ction of lDtbt. 

Yelverton 
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Y dverton J uUice, tbe .IDedtlrario!1 bere i~, aebet & injuil:e detinet, (anb alfo tbere 
lS tbe luo~tl) (Subfhaxit) bJbid} p~O\.H~~ tbi.s to be an nnnuitp. ~r. Rob. Hitchin 
(0& ~b~ JPI~intiff, tbat tbe lDedaration Il£r~ i.s goob,anb tbe action1llell utougbt, 
ap It l~ hUb; tbat an artion of bebt tuiH lie fOJ a rfnt~d,nrge lTtnnteb fl.l~ prar.s, 
.~ec~ufc tbat it batb continuance, anti fa aifo fOt tf)e arrerage~, but otbcrlliife it 
l~ lJ1 cafe of a ft6'bolb; bere in tbi6 cafc, i.G tbe bJo~b (Subftraxir) tbe ltlbicb 
p~obep tbis fo~ to be an annuitp. ~.s to t~e manner of tbe j)rdaration, if tbe 
fame babe matter of fubftance in it, iftll02t1,9', wlJicb are Nugatory be tbercin atr~ 
tb., tbi,9' ({JaIl not malic tOe lDeclaration to be bab anb bftioll~. George Croke fo~ 
tbe jDefcnbant, tbat tbe lDedaration i~ not gooil, anjl it appears, Coke. 5" pa~ fo. 

~oI{~ $: p~ 1 36. in Walcors cale, tbat tbi,9' i~ tbe matter of ~ubftance, nnb not of fo~m in tbe 
.~·t: e~An a - lDedaratiotl, anil tile ~tatute of Jeofai!s of I 8 Eliz. cap. 14. botb aib Dtdara, 
L e· tion,9' l11bicb are onlp brfettibt ill fo~m, but not fuel) a.s nre b£ftltibe in fubnrutte

i 

a,9' tbi~ }Declaration bere i,9', anti tbercfoje p~npeb 9lubgmcnt fo~ tbe ~efenbant. 
Williams Juftice, t{je i&laintiff bere i~ not to babe an ~ction of bellt, if tbe ~erm 
bo continue, but if tbe ~erm be bftermincb, an ~ction of bebt tIlen lietb bp bim, 
~ tbi~ in tbe debet,& detinet,anb fo i~ tbe~ook of 9 H'7 .[0.16, I 7·tnbere it i.s be!b, 
tllat if an !lnnuitp be g~anteb to one fo~ pear,9', a~ long a~ tbe ~erm continue" 
a m~it of mmllitp lietb fo~ tbe fame; but hlben tile Icafei$ betermineb J an ~tt;< 

Old Boolt of iOll of beltt herb fo~ tbe fame, anb fo i,9' tbe olb ~ook o~ <tfntrieg. fa. 15' I. in 
7;:~ies fo. bellt fo~ an ~nnuitp: but bere tbe ~Jaintiffbatb faiIeti in bi~ 2Ilction, fo~ be 

I)atb ll~oullbt bi~ 2Ilttion of bebe, anb bedare~ fOt an annuirp, tbi$ i,9' not goob. 
but tbe ~edaratiol1 i~ befeltibe beretn, in matter of ~.ubllance, anb tbi~ dradp 
i~ not aibcb, bp anp ~tatnte. Yelverton Jufiice, 3Jn tbt,9' jDedaration bere tberE 
are aU tbe wO~b~ fo~ an !lnnuitp, anb mo~e alfo fOt bebt, fucb a bitioll$ .IDe; 
daration a~ tbi~ i~ tua~ ncber feen, (Subfl:raxit) i.s tbe bJo~b fo~ an ~nnuitpj 
bert in tbi~ cafe upon tbi~ .IDedaration, tbe ~Iaintiff cannot babe rg[utrgment, 
tl$ it i.s an ~ction of bebt, be cannot babe ~ubgmcnt, berallfe, tbat it appear~ 
ltp biD jDedaration, tbat tbi~ 1tJa,9' in cafe of an 2Ilnnuitp, ltcitber can be babe 
~ubllment aSj fo~ an ~nl1utp, becallfe tbat bp bi~ lDedaration, be brmanb~ 
tbt fame a$ a bebt,anb tberefo~e be «Jan not babe bi~91ubgment,tbe one tuap no~ 
tbe otber: be ougbt not bere to babe bcdareb De annuali reddiru, bllttbe fame ;,9', 
De placito quod reddat ei, &c. quas ei injufte detinet, &c. & unde, &c. anb fo i~ tbe fOJm, 
al1 it appearetb bP tbe $Ib ~ooIt of entric~, a.s befate i,9' retnemb~cb, anb it 
i~ dear, [bat tbi~ \llo~b (SubQ:raxit) cannot be in cafe of btItt, ~but in cafe of an 

Jlldgment ~nnuitp. ~be €"ourt, (fo~ tbe teafon,9' befo~e aUetlgcb) wert aU drar of opi~ 
given for the nion tbat tbe i&laintiff$ jDedaration i.9' not goob, anti t!Jerefo~e tbe tiule of tbe 
Defendant, Bee. €"ourt lUag, quod querens Nil capiat per billam. 

• Note, where Nett bp Williams Jufl:ice anb tbe €"ourt, ~bat.a Superfedeas quia erronice, {{Jan 
a ~llper[ed~as not be g~anteb, but 1l1brte tbere botb appear to be all ~rro~ appilunt ill 
qUla erram.:e, tDe berp bobp of tbe t1ieco~b, fo~ if tbe partp be taken, anti imptifonctr upon a 
~c. 31ubllmel1t anb e,recution, (bJberta~ be batb paitl tbe l)1onp) be {flaIl not bab£ 

bere a Superfedeas quia erroni~e, no~ 110 otber remebp In (ltOUrt, ~llt ouIp, an 
audita querela, anb upon p~omlfe of eniargment, anb 110t perfo~mtng of it, an 
~ction upon tbt cafe onlp lietb fo~ tbbt, anb no otber rcmebp. 

Deane 
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Dean Plaintiff againft Newby Defendant~ 

I ll! an ~ttion of .roebi: b,ougbt, upon Nil debet pleabeb, a [lerbitt lthl$ fcUnb Where 1 Plain, 
fo~ tbe JPlaintiff'. 9lt mas mabeb in.arretl of ~~bgment IIp John Harris, be:: is to {hew how 

taUre tbe J)laintiffbotb not (bebl bobl tbur ~el1t blbfirfi g~ow but. ~t hta~ ab: ~ debt rued for, 

jubgrb bert in tbi; (ltourt, upon tbbt lJifftrence, ~bere aman 1na.~ in Del1t !o a~~~~!~e~ot. 
anotber in 20. I. be came to tbe partp ~nb bdireb blm to .fo~bea~ tbt~f~~ a tertaln . 
time, anb be woulb pap tbe faInt to burt at a bap ;certatn l1p btm p~efi:r~b, tlJere 
if be fue bim fo~ tbi~ 101. afut tb.e bap, Ile neeb~ not ·t~ tbew bom tbt~ ll~ew 
bue, fo~ tbe taking of a ba}' certam to ~ap tbe fame, tbt~ p~obe$ tbe berttp anb Note the differ
tertaintp of tbe butp, tbat tf a man l1e lnbebteb to anotber upon a ~mple con:: ence. 
tract anta fue~ fo~ it upon a p~omife to pap it, be it upon fud) a p~omtfe, o~ tbe 
like' tbe ~laintitftJugfJt to ij)elU. tbe eauft of tbi~, anb boW tbe fame ll~ebl bue 
in bi~ i)edaration, anb tberein tp fpedfie bow, anb lnwbat nlannertbe fatnt 
:cr~elll bue, fo~ in tbe nne caft (~) in tbe latter it bla~ a butp p~erent Jp, l1ut a bap 
~Jiben fo~ papll1~nt; but in tbe otller cafe. not fo , anil tberero~e ·be oUlJbt tbert 
-to fiJeW tbe fpenal eaufe b9W tbe fame tub g~ow but, anb fg t$ tbe btff'crence, 
'Wbicb wa~ ag~eeb to be Co bp Henry Yelverton, anb 6p tbe €'ourt. ~od nota. 

The Dlughters of rh~m:ls Dens Plaintiff~ ~g:infl: the Executo~s 
of-----...-;. Dens theIr Brother Execlltor ot 1hol11as Dens hlS 

Father DcfendJ.ots. 

1.$ a ~onrultatibrt p~apeh to tbe tpiritual <!tourt, tbe caft upon tbe conrlructiori Deni his Will 
of a wm~ anb tbe qncllion upon tbe cafe bla~ tbh1. Thomas Dens tbe :fFatbet and t~e Con: 

bU. bp bia mill bebife certain Ie"fe~ \Vbicb be bab of nanb, unto Dens ~'uthon of It, 

{Ji$ elbell ~0J1, ercepttbe fum of 140 I. to be paib out of it, fo~ po~tion_ fo~ c. . 

bi~ jDau!Jbtrr~, anb aftcrtnatl)~ ntake~bbt dben ~on bi~ e,recuto~, anb biee, 
anb the ~Oll maltc~ big tum, &lub lji~ ertcuto~lf, anil ilie~ bl'fo~t papment of tbbt 
1ltonp to tbe jDaugbter~, after bi~ beatb tbe lDaugbter$ fueb ·bi~ e.recuto~$ in 
tbe fpiritual €ourt fo~ t~ig monp a~ ro~ a negacp, to tbem giben bp tbeit 
fatber, anb upon rbiB' a }J)~obUtitioll llla$ p~apeb anb g~~nteb, ~uppofing tbi$ 
to be a tlcllt, 0t a negaep ilTuing out of l1anb; anb tbi$ bap tbe .D~ullbter$ bib 
mobe fo~ a ~onrultation, to bObc PtOceebinlJ~ in tbe lpiritual €ourt, in a~ mucb 
a~ tlJi$ 1[egncp i.d not pail1 unto tbem, anb in regarb tbat 110 attioll of account 
Ue~ agninll an cxceutOt, 'anil fo i~ Littleton pIa. Ii)". & F. N. B. fo. 1 17. letter C. 
lllb fo tbtl' babe 110 relllebp at tbe €ommon law, againff an e~ecut.~ of an Littleton pIa. 
!,recutOJ? tbe quell,ion beu tnag ~ wbetbtr tbi; ffJaU be faib to be a nellacp, tbe '-j' ~. N. B. fo. 
j ame bOilg fOt to dine out of 1,{ anil, ~~ n~t. Henery Yelverton, tbbt is not irru~ J 17 .let:er, C. 
ffng out of anpJLanb. Yelverton ]ulltce nteb 4 anbS Ph. anb Mar. Dyer.fo.l)" I. 
pIa.). Note, tbat bp tbc.opinioll of aU tbe Sluaicf~ of notD ~cntbr~, tbat 
;.ulJtrt a man bob bcbift bp bt~ Ian mUI anil ~dlament ill tn~itillg, tbat 
bbt e,tccuto~.lf (ball t£H lJi~ nonb, anb tbat olle part anb po~tion of tbe mon!, 
Ili$" .roaugbter fl)ail b,\bc fo~ ber abbancement anb bic~ , anb bi~ e~ecuto~~ fell 
tJ)e nanb, but boo not perfo~m tbe i:fgacic$, anb fo fo~ tbi~ tbe .B)augbter 
fuetb ~e.t.rtcnto1~ tn €ourt ~b~illiall; a ltl~obibition tueU lietb intbi$ cafe, be" 
canfe It l~~lot a 1!egacp ~ellatntntarp, but ilTuinn out of !rallb bp rea fOil of 
tbe fall mtll, fOt tbt pcrfo~menee oftnbicb tbe ([ourt €b~ifiian cannot mebble, 
but tfie partp 11l,1p \UrIl babe an tlttion-of--accompt at tbe common ~a\U, but bp 

~ 9 Elil. 
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. 9 Eliz. Dyer fa; 26+ pIa. 41. wbere a man bebifeb ~i~-fl.luage lanb to be foIl) 
bp bi~ e):ecutor~, anb tbe monp Dab fo~ tbe fame, to be bifpofdl of in I:egade$t 
mentioneb itt tilt miIl,anb otte of tbe 1legatarie.Jf after tJJe p~obate of tbe ~ena!f 
ment, fueb in ~ourt €b~inian fo~ tbe negatp, anb a p~obibition p~apeb, it 1l1a$ 
gueftioneb, l.t1J)etber tbe W~obibition bib lie o~ not, anti tbere bp Carline, Dyer, 
flnb S~nders, tllat tbe }j)~obifJition bib not lie, ft)~ tbat t~e monp 1l.1a$ affet~ ilt 
tbe baubS of tbt erttuto~lt anbno remebp fo~ a .1!egacp tn t!)e ~empo~al qrOtttt~ 
Yelverton Jtrftice, anb tbe ~ourt, fucb a 9bgacp 1.Jf not to be fueb fo~ tn tbe ~piri!f 
tual€ourt, but bp an ~ttion of accompt, at tDe €ommon natll againft tbe t:ri= 
tttro1~. Henry Yelverton, tbep tanll~t babe. au ~ttion of accompt againtl tbe 
er~tut011 .. Flemming chief Juftice, tbl~ bere Ilt out of tbe reafon of -all accompt, 
~~uo remebp b.ere but in tbe. nature of a 1!egatp, 1tlben.tbe lllonp i~ recdbtb. 
Y~verton Jufiic~, If a man be).1tfetb a 9!tafefo~ pe~rg, to bl~ t:ret~to~~,.anb botb 
bebife., tbat {)t.Jf f:recuto~.Jf ftlaU pap fo mucbto bl.Jf iOaug{)ter.Jf, In hlfJat ~ourt 
il)aU tbtp no1t1 rue fo1 t{)bt, notin tbe fpiritual. ~ourt, but bere. Curia all~{ttl 
ltlitb bim in tbi~. Henry Yelverton, no accompt I~e~ a'gainft an etetUto~, of an 
erftuto~! ~be .€I.1Utt ~a.~ ~obtb" ~bat remebp t~ tbrre to be fJab fo~ tbe monp, 
ltp tbe Jllatntiff, bert tn tbl.Jf p~tnttpal taCe, an.b ~bere tbe fame beutg in tb~ 
nature of a negacp; tbe ~ourt ttJa~ dear of. OPI~to~; tIlat t-bep fJab no remrbp 
at tbe <ltommon UattJ f01 tbe fame. CroIreJufhte, tf It be a negacp out of Jlanb, 
tbere tbe fame batb fabour of tbe realtp,anb tbe fame map be fueb f01 btre; but 
Wnert it i.Jf not nut of Uanb, tbert it i~ alt a I:egacp fl?iritual, anti to be fueb 

I Sid. 21, 85, fo~ in tbe fpiritual €ou~t, anb not bert: tbe <ltourt bib g~ant a ~onrultatioil 
16.. b~re in tbbt p~intjp~l cafe. ~~t.tbe o~ber. Of ~be ~OUtt, ~ntl tbat upon tfJep~aper 
~~~.:::.:285. of tfJe partp i&!alnttff',. tbat tn tbe }j)~ObIbl~10n llla.Jf . tbl$, fo~ tbat tfJrp ttJoulb 
I Ro. Rep. 12. pap tbe 1leganrlt at Mld{omer day nert enfutng, anb If not, tbat a ~onfultation 
2. Sid. +5, +6, (fJaU be g~anteb. ~nb a.Jf fo~ tbe €oft$, tbe ~ourt referrrb tbe fame to W}r. Man 

, +7· Secundary, to tonfibee t{)ereof anb to- tar tbem. Yelverton Juftice againft tbe 
g~anting of tbe ~onfultation, fe~ tbat tbep babe tbeir remetJp at tile ~o1Umon 
1lattJ, anb to tbe ~bicb. tbep ougbt f01.to rdo~t, tl$ tbeir p~oper remtbp. ~be 

A confultation ttJbolt ~ourt agalnft tJlm deadp b~retn, ~nb. fo bp t{)e '!iule ~f tbe ([ourt, a 
gra.nt~d for· the QConfult~tion malt ll~a~teb fo~ tbe~lalntJff~ p~octc~tng$ tn tbe fpiritu. 
PlamtUf. €'ourt, (In taft tbe monte~ were not palb tbem, at tbe tlme Pidixeb) quad no~~~ 

Dollar Layfield Plaintiff ag'linll: Hellicar, Defendanr. 

, An AClion ~f' 1-.an ~ttion of rat:rerpar~ ft~ougbt, Q!.are claufum fregit, &c. tbe lDefenbant 
Trefpafs, the pltab~ anti m~kt.$ a fptdal jurtification in . tbt~ manner, bl! i~titItllg of binl~ 
Defcndantdo~h letf uuber tbe Ittng$letter~ patents. ~o tbt$ plea tbe ~Iatntlff bl'murr~ in 
juftifi,~he Plam. UattJ, fo~ tllat be intUle$ bi!n~df b~ tbe ~iug.Jf. fctttr~ p.atent~, aub barb not 
~:m~~~. a a. pleab~ fas bt ougbt to bo) (luc m CurIa prolar.) tbe onlp quetlton hlas 1ttbetber t~~ 
2. Cr .. 317.' pleobtnabere be gQob,o~ not. John Moor fo~ tbe iOefenbant, tbat tIle plcabing 

. of tbi~ jullification i~ goob, tbougb JJe bo not pleab, (hic in Curia prolat.) Henden 
fo~ tlje jDefenbant, in tbhf cafe,tbt m~ten mabe a I~afc fo~ 40 prar.Jf, tbe pattntre 
malteg a Itafe fo anotfJerfo~ part .of .tt, unber 1t1blcb leafe, tbe l)efenbant bere 
biltb claim, anb fo jull~fielt, 1)e fJabittg but a fmall ~tr~n~ 1t1bttlJtr be in .. bi~ 
juftification a~b pleabtng, ougbt .f01 to flJehl tbe p~tnt~pal p~tentJ tfJe tnbicb 
ma~ matle to illS Itff'o~, anb tbt1Ubttb btIong~ not Unto bl111~ btg jullification i$ 
&lOob,' ttJitbout-pltabing, hie in Curia prolat. .Williams JuiHce fo~ tbt I;>aten«t, 
abmit tbe ~atentlt malt~ 2 () rtbe.r~I amgnment~ obe-, tbep aU of tl}em 'in . 
pleabing, ougbt to ftJthl tbe <!l)~llJlnal patent, If fo be tbat tbep tlo juftiffe 
untlte it. Henry Yelvertan, bt Ilf bere bur an affignre of parcel. Willianis. 
Juftice, in 1.~.H. 8 Dyer. fo. '2.9' pIa. 2.00. hlberc tbe biffereure i~ put~ Wbcl1'tbe 
g~antlt of tbe ~ing botb ll~attt ober aU bi~ inttrl'ff, t~ere tbe patent belongetb 

to 
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~--------~~~--~~~~~~~~~--~-c~~~-- ----to tbe .JE; ~allt!t, anb tberefo~e be i~ to ibtltt tbe l13atenc, anb to pleab 'hie in curia . 
prolat. but ot~£rltttfe it i~ mben be !J~allt~ but onlp parcel of btS' interdl amap: Note thedllfehr~ 

. y ~ '( 'lI' r Jt I<. v:. Jt . enee whel e r c: tbe Jimg ta~1Uot COll.uel' o} .pa ~ a ~ea,e to ~notger, uUt up yt~ 1!ctttrS ~a;:, whole, 8c where 
tnU~, ilnb In pleatnllg ot it, tbe place lttbere It ttla~ malle, nnb t~e bate tfJerr~ bllt parcel is 
of ougbt to be aUebgeb; anti alro in pleabing to fap hie in curia prolat. o~ dre tbe granted as to 

pltabin.lT mill not be {fooi). . the plea hie ill 
Yelverton J uftiee bib a!l~re l.1.litb bitn bertin, tllat be !~ to ff)ettl in pleabing tbt CUrIa pr<;Jlat. 

place of tbe nate; iil tbi~ l)~intipal QI:afe bp tbe ]Rule of t~e ~boJe .~OUrt, 
9\ubgment \tla~ giben fo~ tf)e ~Iaintitf, fo~ tbat tbe ,IDefeJtbant~ Jullt.firatlon bere 
b.la~ not goob, becaufe be claiming unt'ler tbe 1!ettcr~ l)atent$, bIll not pleat! 
hicin curia prolat. W ill!ams J u~ice '. ~n~ tbe 1tJbo(e ~ourt deavIp, tbe i)efenbant . 
ougbt to babe fl)e1Ueb tn bt~ Jufttficattoll, tbe plate 1tJbere tbe l)arent ttla_ mabe; Judgment give11l 
ilnb billers ~ook~ tbere be fo~ to p~obe tbi~; anll al£o be ougbt to babe pleabcJ) far the Plaint. \ 

hie in curia prolar. ~nb fo~ tf)i~ omitTton, tbe 1u~ificatiOn i~ not goob, anb Co junlJ~ 
ment \ua~ gibcn bp tbe €ourt fo~ tbe lPlatnttff'. 

Rolfe Plaintiff againll: Fye Defendant, entred Trinit. 
8 Jac. B. R. Rot. 22. 

I jj) an '~ltion upon tbe .€afe Sur un AlTumplit, upon tbclDffe~bant~ plea t.be AnAaionon the 
€afe appcareb to be tbt~, tbe J)cfenbant t,,~ {foob tonfil:Jeratlon, tub p~omtre cafe for a pro~ 

to~ to appear at tbe ncrt. ~ffire~, anb ro. fabe tljr. I)Iaint(ff barm!er~ tbert. fro~ll mire the cafe 
a1!iecognifantc; tbe 1Ubtcb 1tliu1 tntrell 1I1to Up {Jim fOt fJl~ appearance tbere; tn upon the De~ 
perfo~mance of tbt~ ptomifc bp wap of pIca, be fbcw$ tbat be p~Cicureb a Certi. fendacts ple~. 
orare to remo\le anil cerrifie rOe faitl ~C~oaJ~ifance, anO tbat ~e bab beIibereb t~i~, ~ ~~~r~o~"lJ i'o'l' 
tali die ad Affifas Edwardo Coke & Davldl Wdhams d)fll 9funtce~ tbere of ~mfr; . 
htbet{jer tbi~ be a goob perfo~maJ1ce of bi~ p~omtrc o~ not, a~ tbe fame i$ bert 
pleabeb, 1Ua~ tbe otdp quellion. 9!t wag argurb ro~ tbe l&Iaintiff tbat tbig plea 
i~ not goob, being no pcrfo~mmlce of rbe p~omm~, 3 AlTtfes fo. 4. b. il man tua£, 
inbittcb at tl)e ~m(e~ fo& tbe nettling of tl.1.lo ~o~res, rbi~ Ula~ rcmo\leb fip a 
m~it of Certiorare into tbe ([l)anccrp1anb Co in BR.tbi$ tua~ at tbe Cuit of cne R. 
tbe:llllbictment Umobro cum omnibus ea t;mgentibus, anti fo~ tlJat rUe:]ntlictment 
1tla$ not a(ro~bing to tbe It!}Jtr, fo~ tl)i~ 1Ua~ de uno equo, tbi$ i$ tl)ert? ruleb to 
be no goo~ umonaI, ncitbtr caHitl be bearratglleb, nOi rcreibeb in tbi~ man:: 
net: bere tfJe li1crognifanrc ~ag to babe l)im to apprar beroft tbe :J(uffice$ nf 
~mre, tbt jDefcntlant bert bIb aitum£ tbat be wouib tucre appear anb fabc bim 
barmler~, anti in pcrfo~mmiCe of tbj,9', bp WilP of plcf.l, be faitO tbat be tab p~o~ 
cureb a. Ccrriorare, rbi,9' no goot. plea; no~ anp perfo~manre of ~i~ p~omife, anll 
fo tbe ~lainriff batl) gootl mufe of ~ltion, ani) l)i~ ~ctron brre i$1udI b~ou!Jbt. 
Yelver~o~'Jllftice, .it i,tl a bUJ$~cb toone t~at tb~ Sertiorare bib ilYn!.' out of tbi~ , 
~ourt, it mop tlTue out of t~e ~iJancfrp, but It t~ mo~r urnal to be bere out of 
tbi~ <!!o~trt;. tbe belibel'p bcrc of tbi~ Certiorarc i$ iffital1ic, flub ttrrrfoJc be Oltubt 
to ba\luJ1 Ij19 plea t):p~errei.l a place tnbere tbe beIinerp l.1.la~ fo~ tbe venire facias' . 
tbe Wbitb be batb not tJl.'II1C, onb fo failing in tbh1, bi.;i pINt i~ not gOQb. . 9lt 
1l1a~ allcbgetl fo& tbe .IDcf~utl~nt~ tbtl.t a~ to tbe place, tbt' ramI? is etP~clTfi) to 
De at tbe . ~fIIfc~) anb tbt$ t~ fUffincnt. Williams, Fenner, & Yelverron Juftices, 
tIe~rlp tbl~ l~ not goob, but be ougbt to me1tt tbe plat:l~ in certain. hlbrre rbe 
~eltberp of tOc ~ertiorare ~a~ fo~ tbe ~cm~e, anb tbi,tl i~ a plain tafe, anb t{}rre 
t~ no belp fo~ tt, be babtng. not ~ere lJ1 f)t~ p,lt'a menttol1cb tbe place, rOJ 'tbt' 
~mfc~ barp. tn ~bc place of bo~btng tl)e fame. Williams Juftiee, ll}c ouabt 81fo to 
babe f{Jel.1.leb in ht~ plea, tbat t~t~ Certiorare \t1a~ bcU\lereb at tbe tben nert ~mrc~ 
~o~ tl).at tbe ~mrc.$' IllOP ~e abJOurncb.,. Flemming chief Juftiec, Ille ougbt dcarlp 
In ~ ~l~ plea to ~abe Jatb a plate ~prtlanp, anb ccrtailllp, fo~ tl)at tbi~ i~ mat:;: 
ter tn fact, nnlllffuaOJc ;cmll nothlltbfianbing, bp tbe l'tefiberp of tbe Certiorare:; 

~ 2 tbeit 
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tbcir bnttb$ are llaicb, pet a ptace certain ougbt to be laib, anb tbi$ on nccrffi:: 
tp ouubt fo fo~ to be in all ca(e~, 1tlbere tne place i$ iiTuable. ~c Cl!ourt tune 
dear of opinion, tf)at nottuit{jllanbing tbis Cerriorare Dotb ftJut, llnb fo~ecJo(e tbe 
f)ontJ$ of tbe lullicc$ of ~mfl'$, pct tbep migbt berp well babe cntreb t~rt 
biB' appearance. ~f)c ([ourt tuere dear of opinion tbat in tbis plea, be ougbt 
to {ltlbe crp~elTeb tbnt tbi,£; wa~ tbt nett :tIlffire~; anb altbougb tbis ap$ 
pcar$ to tbt <[ourt, to be tbe nert 2nffife$, pet be ougf)t in bi~ pIca to babe 
fllellleb tbiS fpcdaUp to tiJe Cl!ourt, ro~ tbot tbe ~ffire$ migbt be abjourllcb to 
llnot~er place; anti tbcrefo~e tbt 1t1fJole ([ourt agtffb in tbiS tbat biB allegation 
in bi~ plea tiJat be bclibcrrb tlJe Certiorare at tbe ~tTifes, bf not goob, but fbat 
be ougf)t to mew tbe place certain tuf)ere tbe bdiberp of tbe Certiorare ltlas, tbi$ 
being tlTuable, anb a~ Flemming chieflufiice obferbcb, tbe pJace~ fo~ fbe botbing Or 
tIJe 2nffifcg are not certain, but ottentime£t cbimgeb, at tbe pfeafure of (be 

Jlldgmentgiven 9[ubges; anb (0 bp t~e opinion of tbe ([ourt, tIJe jDefenbantS plea bere is not 
ltfcY the CO~1rt goob, anb tbcrefo~c bp tbe fiule of tbe e:ourt, 9Iubgment b.la$ cntreb fo~ tbe 
or the Plam. IPlaintiff. 

Brifcoe Plaintiff againfi Knigbt Defendant, entred P afch. 
8 Jac. B. R. Rott. 271. 

I ll) an ~ction of .rocIlt upon a ~onb, fo~. not perfo~llling of QCobenant.9', upon 
All ACtion of tbe jDefenbant$ plea, anti tbe talaintiff$ b~eacb amgnd., tfJe cafe appearcb 
~~~ 1a~np:r_ to be tbis; tbe lDefenbant fo~ a fum of monp bo~rottJcb of tbe ~Iaintiff, bib 
forma nee of Wlo~tgage big Uanb unto bim bp a bub 19011, anb fo~ betttr anb furtf)er afTu~ 
Covenants. rance bi\1er~ ~obenant~ bp beeb Were mabe ftetU1ffn tbem, tllat tbe i&laintiff 
Yelverton 2.06. moulb tnjop fbe !tanb guictJp anb frff from aU :]ncumb1anceg, anb in tbe rub 
~ ~\I.g~... of tbe beeb of€ob~nant.9'tbere ~a~ tb~$Provifo)tbat iftbe,Defrnhant ftJ~ulbpap 
• rn. I 3 80 I. unto J. S. ttlblCb wa$ OWing to btm bp tbc ~o~tgagre, tlJat tben ttffJOirib 

be lawful fo~ tbe J)cfenbant to (,'"ttr into Oi$ 1!anb, anb to babe tbe fame again; 
aub aftetWarb~ tbe jDefcnbant bib enter into a ~onb to tbt I9Iainriff, conbiti:: 
oueb fo~ tbt prrfo~manc.e of aU tbc 2Ilrtidc.s', i&apment~, ([obrnant.s', anb ~g~re:: 
meJlt~ betWltn tbem; tbe jDefenbant botb not pap tbc 80 I. to J. S. upon t{li!l tOt 
tbc }!)Iaintiff b~ing.s' an 2Ilction of lOebt againft tbe .IDtfenbant fOt non,perfo2~ 
manee of tbe €obcltant~, be fuppol1ng tbi~ ~on~papmcnt of tbe 80 I. to J~ S. 
(l.1Jbicb WO$ fpccificb in tbe ~~Obifo to be paib,) to ftc a b~N1Cb of ([obmant.tt, 
anb tIJat tbi~ fbqulb be parcd of tbe €obcnant.~be ~ollrt wa~ dear of opinion, 
tl)at tlli~ W~Obifo i~ no partof tbe QCobcnant. Flemming chief JutHer, ~t is bp 
tbi~ 19~obifop~(lbibCb, tbatifbe pap tlJe 80 J. tbat tbelt bt fflaU rc:rlltcr ; tlji.tt 
papmcnt i~ not tnirlJil1 tbe <!tobClla"t, nub prnaltp of tbe ~onb ('ntrei) into 
fo~ perfo~mancc of Cl!obcntlnt.s, fo~ be map cfJoofe bert, 1tlbCtbcr be 1tlill pop tbi~ 
0t not, fo~ if be botb pap it, be map tllen r~:entcr upon tbe }&lail1tiff, anb babe 
bi~ Uanb again, .anb tbcn tlJe ~Jaintiff 1tM~ not to fnjop tbe 1!anl.l fill bi~ 
feoffment witbout biliuruance, a.s' be ougbt to bo ltp tbe not paping or" tlJt$ 
80 I. but tbe C[obena~t fo~ quiet enjopment of tbe ~ame, i~ not b~oltell bp tbi~ 
~qll~papment, fo~ be t~ not compellable to make tbt$ papml'nt, but rl)iS' i.t1 a 
thing conbitional ($) to be bone, o~ not bp f)im; if be pap$ it, rbcll to reenter; 
if 11ot, tlJCIt tbe Th'laintiff to rnjop tbe ~aJ1b tlCto~bjng to tbe <tto\1l"llont.s· 

Judgment,iven anb arco~bing unto tbi~, 1tla~ (bc opinion of tbe ~bole <!tontt dcaFlp, tbat tbe 
~~. :~: ~:~:~. jDefenbant map perfo~m tbe Cll:o~enftnt~ bere, 1tlttbout papllll'ltt of thhJ 80 f. 
dant. quod a!lb tbat t.be Jj}ol1~papmtnt of rllt.s t~ 110 b~tacb. of Ittobcnal,lt, anb fo tbe ~Iain:: 
querens nil ttff fo~ tbt$ Jj}on:papmcnt, bab 110 canre of 2ntttOI1 upon bIg ~onb agninil tbe 
capiat per bil- jDeftnbant, onb tbcrefo~e tbe flule of tbe €'ourt b.lO$, (luod querens nil capiat per 
lam. biUam. 

Sampfon 
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sampJon Plaintiff againft Cranfield and Vpton Defendants. 

1
" an 2Ilttiotl of ~rerpar~ fo~ an ~tTault anb ~atterp, ad damnum ,of ~De ~Iain,," AcHon of Tref. 

tiff. tl}e jDefenbant~ pleab Non cuIp. a bertllct fountJ fo~ tbe ~JaUtt1ff againft pafs for an a[
otl} tl}t ~efentJant~, anb tbe 9lurp atTef~ felleral tJamage~ to tbe ~Jaintilf($) fault an? Bat

fo mucl} agai~ft tbe one?anb fo mutb agat~ll tbe otl}er feberaUp, anti tOn~ to t~e :~y ,atamff: 2.~ 
l&laintiff enttrclp agalllll tbel~ ltotl} •.. RI~hardfon fo~ tbe jDefwtlant$ m~beb tn Pl~~~~:ff,f~;v:~ 
arrdl of 9jubgment ; fo~ tbat tl}ep bemgJopntIp [uetl, tl}e Slurp babe gtben a: al darpages 
gainft tbem feberaI tJamage~; tul}erea,tbe fame oug~t,ro babe, ltrenjopllt anb' "Cr, II sO' 
entire againll tl}em botl}. ~be Wbole €'ourt dear of OPll1tOIl agatttft blm geUin, 3S I. 1 &+. 
tbat tbe ~atterp i~ feberal, antrfo tbe bamage~ oUlll}t to FAe; £lnb tDcrcfole tbe I IC~08~60 
~urp babe bone well in tbi$,in gibing to t~e l&Iaintitf fc\l,er~l bama.ge~ againfi ; c::) 4'°; [n;. 

tbe }Defenbaut~; but toft$ rntitc aft to be glben to t~e l&~atJ1tlff ag.atntlbotl) tbe 
}Defenbant$, anb tDc reafon tubp tbe bamage$ are In tfJt$ cafe to be fcuctal, lie: 
taUre tl}at tbe ;1l.1attcrp of fbe one, canllot be tbe ;1l.1att£rp of tbe otf)cr; anb (bat 
tbe ~atterp ot fbe one lUap fie g~~ater tban tbe ;1l.1atterp of tbe arber, but 0"<' 
tl}erbJife it i~ in ~rerpaf$ fo~ tlltttlllJ b01lln of ~rcr~, ~o~ ~b~t tbi$ i~ a jopnt 
act anil tbe tJamage~ are to be enttre: but otberllllfe It t~ til tbi$ J?~imipal ' 
ta& of ~atterp againft two, tbe 9lurp babe bone well in gibing of [eberal ba: 
lllaLle~,1! tl}at fo~ tbe r,eaCon ,befo~e,becaure tl}e one ~atrerp map be greater tban 
rDe otDer.Williams Juihce,31tl.a a berp dear iln'tl plaUt cafe~ rOat tbe :J(urp bcre 
babe bone well in tbeirberbict, in gitti~llJ to t~e i&la~J1tiff ,reberal ilamagc$ a" 
gainll tbe jDefenbant$, but cofts enttre ; .(re to tbl~ purpofe, tourbing rbe 
betbitt of t~e :l~t1b ·antJ ~ubgment acco~bmg to tbe famc I R. 3· fo. I. b. 2. 3. 4. 
anb.fo In tflt$ p~ntlpaI cafe, bV tbe fiule of tDe €'ourt, ~u~gmfJlt tun.$' giben 
fo~ t~e ~latntiff.. , 

Durand Plaintiff againil Child Defendant, entred Hill. 
8 Jac. B. R. Rot. 687. 

1-an atti~n of ~rerpaf~, Quare c1aufum ,fregit; ul,.1on tbe .IDcfrnbaftt~ ~Iea anb Ended by Com. 
juffificat~on, tbe rafe ,oppcarctJ to be tbt~, tbe .IDcfenbant l}ail a ct!lofe abjoyn: primife. 

ing to tbl.' ~lgl),hlf[p, bl.'ll1g tbe waft (a~W'l$, fuppO[cil) ~f tbe lPlaintiff, i[O~b 2 Cr, .33 7· 

of tge ~ano~, tbe ~attcl of tte jDcfl.'ntJant tommO' out of bl~ €fofc, bib cafuaUp ;~velron 2 I 7· 
firapjl1to tbe If.)ilJb~hhlP, anb fo~ tb.bi ,€rcfpaf$ bp tbern ilo~c in fbI.' $igO:1tJap, r.221. 

o~ waft o[ tbe 1Lo~b, \1Ja~ tbe ~ttlOt1 b~OltlJl}t bp tbc iDfmntiff ;ttl 1!o~b· aU 
lDbicl} fo appearcb unto tbe trouer upon tbe pIcabing-. Croke Jutlice, ~f' tbe 
([atte! of tbe IDcfcnbal1t !lap t{Jere anp time, anti fa:b upon tbe }pn!lurc; tl}ere 
tl)e l&laintiii ~cing 1!0ttJ map babe o~ action o~ rarrerpaf~. \Villiams Jufticc, If 
mp c€atttl go Into tbe Il)tgl):\tlap, 1tJbo fl)alI pumfl) tf)C1l1, o~ me fOt tbcm~ ~one. 
J!)e faib to tbe lPlninriffp ttot~ncel, lIou map argue tbi£1 a~ long cut pOll fuill, ad . 
G:alendas gr:ec,as, .but deadp tl}l~ attton of ,qrrcfpar, bert' Il~oltgbt will not lir, An AthOl! of 

anb tbe ~Iatnttff 11Ja~ mutb blameb bp.tl}e trOt~~t fo~ b~inging of tl}i.u altion. ~:~:r:;a~Y the: 
FenI?er Juttlce, t<li)c <ttatt~ OUnOt to fecb 111 t~e ~lgb,1tJap, but b.ta$ againft tbe Lord for a 
~ctton of ~refpflr$; tbe place hlbrre tlJe €attel tuerr, £lpptarrb to fie alra via re- Trefpafs in his 
gia, £lnb.fo, tbe llronger ogainfi. tl}e ~Iaintiff. Yelye:ton Jufrice anb tlJe ttlbote waf!:, by the 
€OJltt btlltltcb ~Ut~ of tl}t 2i!ltton, anb Were of Optntoll ogainn tbe ~Iaintiff, ~¢fen~ant. 
but tbe matter tn tJtffcrtllce, betwren tbe partie~, being upon Comprimife tbe attel. 

€'ontt bdiberetJ no 9lubgmcnt tbcrcin. . , 

Th~ 
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The. Earlof Northumberland Plaintiff againft Wheeler and others 
Defendants, entred Hill. 1 Jac. B. R. Ro~t. I 133. 

A trover and I~ an ~rtion upon tbe cafe, fo~ a ~rober anti tonberiton of tertain ~imbtt 
Converfion a- ~recP, t{)e cafe anti qudUon hla_, ali toucbing ~be power of a ~opibolbet 
gail'lil: a Copi- to~ life, fo~ tbe cutting i1oUmof ~imber ~rre~, anti hlf)etber fucb_ a <!!opif)oIbft 
beJder for life, map Ptcfcribe bp tbe Uaw fOt to cut bo\tJ~ ~l1nber ~ee$, g~ohlln~ .upon {)i$ 
for clltting €opibolb 1!Ollb, o~ not. Noy fo~ tbe i9lmnttff, tf)at be cannot. Wtlhams Jufiice; 
*r::~:imber ~ucb a QJ:opiDoJ~er fot. life cannot p~ercril1e _ fo~ to cut b~\l.m ~i1llber ~rce~ 
Lutteral and g~o11.1ing upon b1.$ <l!oplbo~i:J 1!an~, an~ to tbt~ purp~re, In Lutt~ral anll Woods 
WoodG cafe, in cafe, in tDe C. B. tt W~$ abJubgeb In pomt, tDat a <!!op1bolber fo~ hfe, cannot Pte~ 
the C. B. ftribe to cut bo1tln iQ!lmber ~ree~-but bp tuap of ufage be map fo~ reparati~ 
Ante on~; anb a~ toucbing ufage,:-anb cullom, it-appl'arcrb in 21 E'4- fo. ~8. b. tf)at 
. 5" 51.$2. ufage anb cu110m to ~u.rn t~elr l&I~ttl,upon tbe beab{an~, ~10t fawe~ W1tb <Zto~n, 

ill goo)); but tberut 1~ falb bp Lmleton, tIlat a p~efcrlptlon agalllff rearan bt 
not nootJ,t1a if a cullom be alicbgcb,tbat none flJaU put bi~ <trattd into bi$ llanh 
llefo~e t'{Jc 1!o~b bo put bi~ <t!'attel in, tbi$ i~ beJtI to be a boib CUllom, becaufe it 
i~ agail111 fearon, ro~ if tIJe :U:O~b will neber putin bi~ <tratttI, tbe "irenantp I1p 
tbi~ tbaUlofe tbc p~ofit of tbeir ~oil; but otbcrttlife it i$, 1tll)ere a bap i~ Ii= 
miteb; anb to tIJi$ purpofe i$ 2.2 E. 4. fo. 8. a. b. pIa. '2.4. anb tbat a p~cftription 
tl1bicb il1 againll reafon i~ boib, anb fl)all not be allc11lrb bp 1£a111, fre fOt tbi~ 
Littleton, fo. 46. pIa. '2.09, & pIa. '2.12. & 5' H. 7. fo. 9. b. & 10.a. ]It tfJi$ p~iJldpal 

.. cafe bere tbc dear opinion of tlJe <trourt 1tta~, tbat tbi~ p~crcription bere fo~ a 
~ A ~r~cnp~~n Qtopf()olbct fo~ I~fe to cut bOWll ~itl1ber ~~~$, i$ a p~crrription againll tea~ 
~;~~d. rea OF! fon, anb fo bOlbmUattl .;anb fo tua$ tbc 0pullon of tbe luboll <t!'ourt, but_ no 

:lrubglUcnt tl1a~ tben glbcn. 

John Strong Phintiff again11: ---

A Procedendo I~ a J)~obibitiol~ to nap p~ocltbin~1i in tbc <trOUtt of Jriequell$, ~bc ct'lfe a~ 
to the Court of pl'Orcb ~O'[le tfilP', a ~onb rntrr~ 1I1to fOt pnpmcl1t o.f monp, upon dle po~ 
rcquc{ts. meIli: ot 1tJbuf) monp tbe rarftlato~ tub p~omtre fo~ to bchber up tbe ~onb to tit 
Srfongs cafe. catlceIIcb ; rbe monp ~a,r; paib, but tbc ~o.l1b not beIil.1ercb up; fbe ~ca tltO~ bie$', 

f'lft£r\l.1orb~ tbe <!Dbltgo~ commcmcb fUlt In tbe €ourt of ~cqurng, tluninfi'tbe 
<!fxecuto~, fO t relief ill equitp, ~nb to babe tbe ~Ol1b bdibercb up, tt c n·ccuto~ 
rugg€ll~, t~at be ftno1.U$ 110tbtttg of ~O~ ~apm{'~t of. tbr mcnp, brin(t no wap$' 
p~ib!, t~crcullto, anb fo p~ap.il a lD~ob1b1tl0l1, tbtu liclllgmort p~opcr fo; fl €riai 
at nalu; tue otber p~apcb a Procedendo, fo~ t!Jat ~(' bab 110 rrmrbp to be rcliclirb 

~:~:~~~:~~O: at tbe ~ommo11 1!aw, in ,.regm-b tgat tbi$ p~omire mabc bp tbc ~cllato~, 
upon a fimple fO t to tlcltbcr up tbe ~onb, 111 fucb a perrollal Affumpfit 0$ tbat tbe fume moritur 
contract of the cum perfona, al1b tbercfo~e ltp tbe JJ'iule of tbe -(tourt a Procedendo 1tJfl~ ~ptmtcb, 
Te1htor. tgcre being jnll ~aure fo~ tJim i~ tbi~ cafc to p~ocrci) in tbe <trourt of t'h'quefip', 

. nub tIJcrc to be rchebcb. . Note, lit tb1$ ~are, bp Vlillia~s J uftice, Upon a fimpft 
All ARJon up- contra£! mobe bV tbe ~cffatot, an ~~lOil of .IDcl1~ he~9 deorl!) oguinll tbe 
OD .th~ ca~ a- ~tecutot, ani) fo tt l)atl) bern befo~e abJubgrb bere In tb1~ €OUtf; i'tub fo it itt 
:~;:r ;~:- a ;~~_ alro iftbe rqrcllato~ bo Pt~mire to pap mon!? upon a goob €~nnbcration)nilb biC$ 
mire by the Dcfo~e papme~tt, an ~ct1on upon tbe rafe hetb d~,1tlp. agatnll bi~ ~tCClltOnl~ 
Teftato,- on tl)i~ p~onllfl', fOt papmcnt of tbe monp, anb In tb1~ t~e ~onrt (In ilU~ecb. 

No~e, 
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• 

Herne Plaintiff .againft Lilborne Defendant. 

I JI! a 1W~it of ~rro~ fo~ to rebtrre a 9Iubgme.nt ~ib~n at Durh:tm in a 119~it of A Writ ofEr_ 
rigbt tbere b~ougflt. Davenport fo~ tDt J)ltltntltf tn tbeW~tt of Erro~, tbat rar to reverfe 

tlJe ]ubgmcnt i~ ~rroneou~, anb Gugbtto be retlerCetr, '1.7 February. 6 Jac. tna~ i- judgment, 

to 

tbe (~eft of tbe Wtir ...... Licetfolenniter exaCl:usfuit, non venit, fed dcfaltum fecit, at tbe Bee. . 
bap of tbe appearance. ~~ to tbe ,~rro~l, reberal imparJante~ tbere Were, at YelvertOI1 21 I ; 

four ~erm~, at tbe fall bap tbe partp bib no~ appear, an~ UPOI) tbi~ be(auIt of 2 Cr. 292. 

appearanu, a ~utrgmtn~ fi~al1t1a~ tbere glben, tbe, tub~tb :1fllbgment i~ ~~ 
rOlleou~: rarbe firft ~rro~ tnfiftctr upon malt (tbe entrp betng) Quia dominus ~if- 1.. 

copus.Dunel.nobis remifit curiam fuam, ~ after tbi~ no turtber PtOceebinll.9 in tbe luit 
oUllbtto babe bltn tflere - but jn Ban~o, anb fo~ tbi~ caufr, tbe ~ubgtllent 
tbere gi~en, . ef! in hoc Erroneou~, fo~ ,Wbrll be botf) r~mittere Curiam ruam domino 
Regi, tbt~ fUlt l~ tbcn to be remobcb bp.a ~.ol~, anb tbl~ fo appear~ tn Firz. Nat. F. N. B. fo. z. 
bre. fOe 2 F. & fo. j F. & fOe 4. A. B. anb mttf) tbtg, ag¢ee~ tbe Regifrer. fOe 4. A. quia F. fo. 3· F. f. 4. 
dorpinus rernihe Curiam fuam Regi, anb tbere tbe fo~m ~~ eJ:~tefreb anti fet bOWnex- A. B. Regifler . 
cellentifTtmo Principililomino Henrico octavo, &c. anb Wttb.tbl~ ag~ee~ tbe <@Itr ~ook ~'l af ~d 
of entrie~ fa. 1.46. wbetc tbe lctter~~f tbe ~O~~ fo~ remitting of bi~ €ourt, are tr~~~o~ 1+~~ 
fet bOWl\' ~~t [fronb ~r.ro~., tbe Dltlt oLrlgf)t l~ bere b~ougbt, tbe bemanbant 1... 

cometl, tbe r'irellllnt lmparIe~ till nn otber ~etm, anb fo from one ~erm to an 
Dtber, anb tl)cn at tbc laft bap, Licet folennitcr exaetus non venit, &c. anti UPOll tbi~ 
ConGderatum fuit per ~L1riam, tbat it final9[ubgment fboulb ,bc giben, (tI) quod re~ 
cuperet per defaltum,tbl~ affigneb fo~ ~rro~,tf)at :J!ubgment filJal ougbt not to babe ""' .. 
bltnlliben, acco~bing to Penryns cafe, Coke. 5'. pa. fa. 86. a. wberc it id tliefolbetr 
tbat if tbe rQ!enant after tbe mife jopllcb make~ befautt, ]ubgmcnt final upon 
tbi~ befault q)all not be giben, but a petie Cape, fo~ tf)at perabtJenture be map 
fabe bi~ bcfault, bp Fitz. Nat. bre. fo. 6: A. upon trefault after tije mire jopneb tf)e 
9lubgment ttJaUbefinal·a~ llleli agamft tbe bemanbant bp bis Non fuit, a$ a~ 
gainft tl)c rqrcnant, if be mak~ befault, after tf)emtfe jopneb, anb fo i:d tbe ~ooft 
of 35 H g D~er. fOe ,6. pIa. ,17.& I IvJary Dy~r. fo. 10;. pIa. 8. t~at in Cucb a tafe 
'9fub~tnent final mall be gtben agatnft an tnfant, anb fo fbe bdference i£f put in· 
Fitz,,~at. ~re .. fo. 5 N. & fo. 6. A. w~crt tf)e b~fault i~ bcfo~e, anb wbere aftet 
tf)e mtre t~· Jopncb; anb a~ bcfo~e It appear~ In ·Penryns cafe, tbat after tbe mire . 
jopnebllpon tl befault, no 91ubgmel.lt fi~al mall ~e !li~m witbouta petit Capelle:: ~:n~~~~ 2. 

fo~t,~tba~ upon t~! f~~er reafon glben ~n '1.6H.8.fo.8. It a~pear~ .tf)ere bp Fitzher- Note the dif
~ert,tbat lJl a lW~~t ~f tlgbt lu~g~entfin~llba~1 not. be glben, tdl after tbe mife ference. 

Jopneb,anb tbcre Itt~l}e\b,tbat lf tJt a W?tt ofrtgf)t.,tf)e ~enant botb boueD anb 12 H. 7· (0.10. 

reto\ler~ in balue. ~ 9lubgmellt final q)aII not be giben f~~ tbe ~enant againll 12 E·4- f •. 2 I • 

tf)e boucblt, anb Co l~ 10 H.6. fo. 2. tf)at a 9lubgment final {{JaIl be giben fo~ 
tf)e bemanbant, arratn~ tbe boucbre to bolb quit; but f~~tbe ~tnant a common 
5Jlubllment e? value ngaml't tbe bOUC~lt, anb not a final ~bgment, anb hl{lere a 
~llbgment final £{Jan be,~nb lllbere not upon befauIt of tbe ~tnant after tbe mire 
jopneb upon tbe mrer rlgbt, but a petit Cape, vide 1,2 H. 7. fo. 10. & 11... E.+ 

fo. 
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fOe 2('. 2 I· en Taltarums cafe, Itp Fairerax § ann in tUe eitl ~otlk of tntrit$ fOe 1.44. 

Talmums ~fe 1.46. anb 1.47' .anb I Mary Dye~. f~.·9~: pla. 51.-, U!ltl fa. 103. pIa. 8. ~be 9!o~b ~in.d
old .Eo~k ot fors cafe. Walter fo~ tlJe l\t>latntttf, 111 tbe D£)~lt of <!frr01, tbat tDe :Jfubgment 
ent~lesto; 2~4' giben at Durham i~ ~rr6neou$" anb ougbttol1e rd.1crfeb; tbere i$ nota mo~e 
~r; ~;~ fo. ufltal coutfe ,tban i~ fucb a cafe to babe. a petit cape;,fo~ if be be imp~ironfb,~e barb 
98. pIa. p. goobcaufero fabe bl~ berault, bpfJ)rWlltg oftbt$; befo~e tbe ~tatute of 27 H.8. 
at fo. 103· cap.i. tbe ~dbopof t>urham tna~ alt a liing,antl migl)t parbon aU matterS"anb 
~: ~~the L~rd tl)at be {Jab Jura regalia; tbe ~tatute of 27 H. 8. tlitl tafte a1l.lap part of it; t~erp 

In .ora ca e. ftancbife anb Hberrp batb bilt eire'antl commencement from tbeerown; tbe Itihg 
(notlnitl)llantling tbi~) {latb pomer anb ~ullice alfo remaininq in ~im, fo~ to 
bo rigbt anb Siutlicf, anb tbilt i$ tacita exceptio, in aU g~antlt of ltbtrttt$ bp tbe 
J!ing,anb ttJat tbi$ rjlJbt map be bone bp bilt ,ubgl!$. ~rtafo~£f, felonitll, 
anb W)urber~ partumctl, per Epifcopum, be batl) b1~ ~Ubgt'lt,onb tbcp babe tbdt 
fres from I)im; anb in ~mrtt$ of ~rtrpof~, tl)£ Wtit i$ of ~refpafG bone cnn
tra pacem Epifcopi, aU tbi~ was fob~e tbl' ~tat~te of 17 H. 8. 24· fo tbat nolU 
tbe ~ifbop cannot remittere curiam bufunto tb,~ lilng~ Q[:ourt, to Itt tbt're trieb, 
fince tbe faib ~tatutc, anb tl)ete 1$ no ~ooft in tl)e !law, abjubgtb in point, 
tbat a 9lubgment final tf)oulb fie gi~en, a~ itl tbi~ cafe, tl)e fame map', fo~ tbat 
after a 9!ubgment .final ¥tben, t~cre 1ltno remebp fo~ to l1e b~b, anb fo tbe ]ubg~ 

• 

• ment tbud tbere ll'lben, 1$ fo~ tbt~ caufe ~rrOJ1eOU$ anb fo ottgbt to be reberfeb. 
Gear. Croke fo~ tOe lDcfenl'Jant, tbat tbe Slubgment ltla$ ltJdl giben, anb fo to 
be affirmeb, tfJere being no fuffitient <!frro~ affigneb fo~ to reberfe tbe fame, ~lf 

I. t9 tbefirll C!Erto~ affigncb, tbe fame being, breaufe tbe lIl~it of ~rro~ tna$ 
Iijougbt tlete anb i~ ~ia' dominus nobisremilit Curiam fuam, nnb tfJcrefo~t it batD 
bren urgeb, tbat tbc fuit ougbt to babe bren in tbe C!l;ourt of C. B. anb not tbert 
1nbereitlna~, anb tberefo~e tf)t Jjubgment tbere 1Jibtn, ltlalt foz tbilt caufe~r~ 
toneou~, Q!ia EpifCapus remifit Curiam fuam Regi; Q$ to tbilt it borb appear bp tbe 
~ook of 9 H'7' J 2. fo. h. tbat a recoberp in tbe ~ourt of C. B. of !laub in~Dur
ham, i$ botb, quia breve Damini Regis batf) mtt runtbere: in, IE. 4. fo. 10. it i~ 
tlJere belb bp aU tbe 9luntce~, ibut if one be fllrctp fo~ anotber, to keep tbe 
~~ace, onb JJl' bteak~ tbe l~eare, anb batb 1!anbg in Durham, tbat in tbi$ cafe 
tJ)e Ilting ({Jail fenb to tbe ~tf{Jop of Durham, o~ to bi~ €banceUour fo~ (0 bo ere~ 
tution; anb Ulben it i~ faib, daminus remif£Curiam fuam bp Fitz. N. B. tbilt ig to be 
unbernoob of tbe ptefent no~b, but inbere tbe llanb Herb in Durham, tl)ilt i~ no 
taufe fo~ remobai of tbe fame, anb flp tile 11aw, it cannot Ite, anb tbi$ i,: tbe 
ufual {Ottn, a~ appearetb bp oU tbe Ptefibent~o '~$ to tbe feconb <!frro~ alTigneb, 

2. being tf)e matter of tbe g~eatell bifficultp, anb tbilt i~ upon tbe final 9jubgment 
tbere gibtn ltlbetl)er tbt~ ougbt to babe Itren fo bone D~ not; tub ere iffue Ut 
jOl'neb, anb 0 lDefault, un final 9!ubgment fl)aU be giben, witbout a petit bpe. 

Trin. U E. 2.. ~t appear~Itp Trio. I 1. E. '1. Fitz.tit. Judgment, placito. ?-~4-& 1. 55· tbat a petit cape 
Fit7.0 tit. Judg- ig to ~e a~arbetj befo~e ~ final9!ubgment rtJall be glbett, upon a brfault, aftrr 
meot pla.2Ho tbe rtufe Jopneb, anb fo t~Penrynscafe Cake ).pa.f'a. 8,. & 86. tbat'after tbe mife 
2. 3 5. jopneb anb at tbe Nit! prius, tbt ~enant maftlt befault, no jlUl'Jgment fintll ft)oll 
~~e;. 5s'la. be gi~en (lUt ~ petit c~pe .to be atllarbeb, ~ll~ t{lilt botb biffer from tbe cafe ber~ 
fenryns cafe. now til qb.:1l10J), \tlbtcb 1ltnot fo, but bere It 18 u.pon an Imparlance, anb a befault, 

anb fo upon tf)llt befaulr, a general91utlgment 16 to be glllcn, quod recuperet fei· 
linam, & erit quietus, being a befault after I~parlancc, a~ bere in tbl$ cafe tl 9fublJ~ 
ment final o~gbt.to be giben, anb fo tbe 5j[ttbgment bert well giben, flnb ltlbtre 

M' h E tbe befault t$, III contempt of tf)e (!Court, tbere a ~u~gmcnt final fbatll1t 
2 ~jt~.Ij~d~ gib~n. 28 H. 8. Dyer.fo. '1.4 •. placito 15'1.· anb Michi 19E. '2.. Fitz.title. Judgment, 
mint-PIa. 7.38. plaCito '2.39' a~ toucbmg tbuJ, mbere tbe ~enant' appearJf anb Imparles, at 

tbe NiG prius, tbe '<il:ennnt appear~, anb botb cbaIltnge tbe C!Enquell, afrtt 
tbe ~nquell d)argeb, anb returnetl to gibe up tbdr dlerbitt, tbt 41!enont 
bepart~ .tn befpite of tbe €ourt, onb bi~ bcfa~It aeto~bcb, at tbe bop in 
Bank, felfin of tbe naun 1.tla$ bere atuarbtb, w1tbout anp petit cape, btcaufe 
tf)at big p~efel1ce 1t1,1~ fieco~beb, onb after\tlarblt be beparteb in bcfpire of tile 
€Olltt, anb fo tl ':l!utJgmtnt final bJa~ bert giben, l'pon tbi~ bcfuult, 

tuitbout 
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hlitbout awarbing of Gnp petit cape. '9jn 7·H + fo. J 9' A.B. if tbe ~imant mafte~ 
befault after 9fmparIance, anb fjefo~e anp plea pleabdJ, to*.5 i~ in tbe nature of 7 H.4.fo.I9. 
a Departure in befpitt of tbc €ourt, anb a :3iub~mtl1t final. 11>il:1I be bere giben ~ 
bttaufe be botb moclt anb abure tbe €onrt. HIll. t 3 H: 4· ~ltz. mle ] uagment, placi-
ro'24S. 9lftbe~enant comc~!n onb cOl1feffctl) .tbe ~lttonll1 it mJtt of triigbt, a 
9(ubgment final fbaU not be gtbfll, but a gentral ]ubgment, quod recuperet feiG-
nam, anb tbi~ {fJaIl be,!1o bar: ~ut it i~.tbere raib~ tbat if be bO,73imparle U1~to 
a bap, anb after makes befault, ~bere a ~ubg~ent final £.ba,1I be gtbc!l ; ,anb 1tlttb 12. E.+.fo. 2. J, 

tbh1 agr€t_ 12. E. 4. fo.?. J. ~ut It batb b€tn falb tb~t ~be, blfference l$,tf be ~m~ • 
parle~ to allotber bap in anotber rirerm, anb hl~c~e tt 1~ 111 fbe fame ~erm, a~~ 
(o~bing to I 2. H. 7. fo. I o. anb q. E. 4. fo. ?. I. tbl~ t~ tbere m 1.2 H: '7' IlUt tbe Opt::: 
nionofVavifour,butbp l{)H. 6.fo.1..anbbp Htllar. B E. ~.Fl£z.tlt. Judgment, pIa. 
252.+.&i Mar. Dyer fo. 98. & fo. 103; tbat \tlbentbe ~~nant batb t~ken a bap bp 
impatIante, anti makeS befault, tbere a 91ubllment final ftJaU be gtben,anb tbeu 
are tbe ~ook~ fo~ to p~obe tbi~, ({i) ,8 H. 6. fo. ~ 3' :J[ftbe ~cnan~ in a.W~it of 
fiillbt, after impnrIancr, makl'~ befauIt, tbe 9rubgl~ent £f).aU be final t~ a u~1 
~ttion, anb in a 1l9~it of rigbt 39 H: 6. fo. 16. toucf)tng tlml',anb mo~e btrett In 
point. if in a m~tt of t!ligbt, tbe~enant make~ bcfattlt befo~e anp plea pleabeb, 
ani) after imparlance, tbe biifereure tbere ta~!l11tlbere tb.e :Jlubg~ent ffJaIl be 
quod recuperet feiflnam, anb hlbere nat. "n tbt~cafe bere/fit feberal tmparlance~ 
babe betn, nnb at tbe ".rtb be malte~ befault. '9lt 1Ua~ ruleb in tbe €'ourt ofC.B. 
tbat if tbe ~enant bo imparie, anb tbi~ UntO a bap in anotber rarerm, 0t be it in 
tbe fame r.ierm, anb at tbe bap be botb not pleab, but make~ befault, no biffe: 
rencctl)ere is, but in [lotb tbere care~ a ~ubgment final ffJaU be giben, anb fo 
tbi_ 9tubgment 1Ua~ tuell gibel1, anb i~ not erroneou~, but .ougbt to be affir ... 
meb. Latten fo~ tbe JDefenbant, tbar tbe 9(ubgment ong-bt to be affirmeb,' 
anti tbat tbi~' final 9lubgmcnt bere in t{Ji.d p~lldpal cafe \tla~ well gibtn, it 
appearetl) bp 3 H. 6. fa. 55. in a 11!ltit of l!iigbt, 9!ubgmcnt final gib,n upon tbe 
befault of tbe ~e1tant bp Babington in cafe o,f fre-umpe fanb, fud) a ]ubgmcnt 
upon tbe befault o_be rm:enant, fiJalI be giben again~ tbe lanb,' anb fiJalI be 
a~ if it bab betn tneb bp tbe ·great ~mrr, anb fo 1~ I 3 H.4' fa. 8. Fitz. title 
Judgment, pla.21.8. :ltf tbe ~enal1t. ill u m>~it of fiigbt, after tbe mife j.pneb, 
.make~ bcfault, tbe, i)emimbant £baH babe a :lIubgment final to recober feiull of 
tbe lanb witbout anp petit ca}!le, ani) tbi_ i~ rontrarp unto Penryns cafe, Coke' 5' Coke) part 
part, fo. 86. ;.5ut againll tbi~ it ttJa~ urg-cb fo~ tbe ~laintiff', in tbe W~it of fs.S6.Penry;s 
<t.e~ro~, bp Walter, ,tbat ~ 31ubgment fi~al i~ n~t to b~ giben .brfo&e. tbat tbe cafe. 
~ourt botb fre tbe final rtgbt of tbe parttt'~: rm:bt~ bere t~ a m~Jt of 11itgbt, anb 
tbe 'rigf)t tannot be fren a~ pet upon tbe befan!t, anb tberefo~e a ]ubgment final 
i~ not to be giben. f~~ tbe contempt of tbe JD~fe.n~ant,a9rubgmrll,t final fbaU be 
glben, ·an~ ,~b~t fl.l~ bl~ contumacp (a~ t~e €lbthan~ fap) but tbl~ ougbt fo to 
be, t1lben ttt~ tn tl)~ fame rm:erm;~r contemn~ tbe <[ourt,aub tberefo~e tf)e€'ourt Note the,liitfc
botb alro cont£mn blm. ~ut tbe tllrrerence bun be, 1tlbere tbe fame i~ ill real ~_ renee. 

a:tOl1~, anb lllbcre in a m>~i~ of :I1lig,{}t : l19l}cre tbe fame ruit i~ in real ~ction£t , 
tbere tbe partp map babe bl~ rrmebp,anb hlbere be map \labe big remetlp,tberc 
upon bi~ befault a 9lubgmentfinal map be giben ; but tlll)cte be can babe no 0; 
tber t£mebp, tbere HO ]~lb~ment final,fiJaIl be giben ; .tb~ biffcrenre alfo win be 
ltlDere tbe. unpadance t$,l!l a. real ~ltton,anb tub ere tn a i1!})it offiigbt;~ b.1bere 
tbe f~me t~ at~, bap ter~atn tll tbe fame rqrerm, all~, Wbtre tbe fame i~ to no nap 
te~taln. ~n t~~ caft a fiJ1~1 :J[ubgment oug{)t not to babe bltn gibcll, antt fofo~ 
~ibt~ mure t~e j!ubgmentt~ errontou~, anb ougbt to btreberreb-WilIiamsJuft 
$t t~e bap of ~pptarance tb~ rm:enant bi~ not a~pear, but mabc bcfault,nnb up: 
on tbt~ befault fl, ]ubgment fillnl was !ltben,tbt~ ~utJgtnent i~ drarfp erront" 
ou~; fo~ tbat befo~e .tbe ]ubgment fi~al b~b bern gibell, tbere ougbt firn to babe 
been ahlar~eb ~ petIt caEe, anb fo~ tbl$ ~mtm~~ tbe ~ubgment in dearJp errone;: 
ou~ ; ~llb tn tbt~ tb~ ~ourt btb agree til OPtllt~~ b.1Ub bim: ~ut bp tbr tnbole 
,€ourt"tf after tbe.mlr~ Jo~neb upon t{}r metr ngbt, tbe ~enant maltr ~ brfault, 
flllba Jubgment final t~ glben upon tbis befault, Witbout anp petit cape, tbat 

~ rUeD 
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rut.~ a :l!ubgment final t~ well gtb~n, (ccntra~p to t~e fitrolut~on in Penrynill 

Coke parr ,.f00 cafe") Coke 5 rart,fo.8(LA.WilliamsJua:lce,~be 1tl}~tt !lett tll' n~t g~Ob,but erro~cou~. 
11 •. P~ryn~ fl\l~ tbat berem tlJC Statute of ~ 20 H. 8. cap. 20. fo~ tbe ~imttatton$ of lW~tt~ of 
cafe, ilitglJt ,flnb lUitbin 1tlbat time tbep ar~ to bc fI€ougbt, Wbere tfje fame i~ gtDunll .. 

ttl upon t~e .f;ciffu, o~ }j)oiTduon ~f bl~ $nceUot 0& 1P;(bccdrtJ~, anb hiDcre up!; 
on bt~ own ~einn o~ ~orreffion, tli not bere buIpllbferbzb ,fOt tbat tbe fame bt~ 
~ug Jjt~ugbt upon pOUt obln ~dfin, pou ~ugbt t~ babe bedaub infra trigint,annos 
pm ultlmo elap(os, anb fo t~e ~~a~ute fl't~ It ctt~alltIp bo~n~ tbat pou are not to 
bitlart upon p©ur own ~Clnn tn a m>~tt of filGgt, [1m In tbe fame manner a~ 
tf)e .stututcp~efn:me~, tbat ip, to beclare upon a ~rifin infra rringit. annos ultimo 
eJapfQs i; but w~ert it i~ of tbe .I>eifin of tb~ :Jln~elJOt,tbetC to bed are uf!on a, ~dl' 
fin infra feilagint, annos ultimoel~prC?s, anti ~btstbet~{f n~t fo obftrbeb up blm, t.£1 an 

Cok~:-p~n 4.£0. ~rro& ~nml~WlCra~I~, anb t.bu.~ t$ fo ablubgeb ttl POtnt, Coke 4,p~rt,fo,I 1" in Bevill! 
~ t, in B~vil5 Cafe" ~bat In a WJtlt of lW~tgbt fJ~ougbt upon a mal1~ o111n ~elfin , be ougbt f~ 
ca[~. to bedare upon a A)eifin infra trigillt. annos ultimo elaFfos; anb fo mall' it abjubU'ttl 

in mp time' in tbe Q£ourt, of c.~. anb tbi~ i~ fo toucbeb in Bevils cafe,anb becauft 
be barb not fo bone bere tn tbl~ caftj tbt~ t~ deadp ~rrol+Flemming chief JulHce, 
Yelverton ani) Croke J ufrices, btb aU of t{Jem agrre 1l1tr{) Williams} uHice berei" ; anti 
t11at the ~tatute of ,20 H 8, cap. 20. ip to tbe fame effect, a% batj) _~~n cvferlteb...:........ 

lnl! !uo,mtrJt ~nl) fo tIle 1t1bole ~ourt f.:cmeb to be aU of tbcm dear of opinion,tbat tbe Slubg:: 
~nom<t)Il~)&C. ment fo gibtn at Durham 1thl~ errOl1tou~; but tIle fieberfal of tue ~ubgmfnt 

luall' not ptonouitfeb, tbe epinicn of rbt QI:ourt being bedard., tbe 1§Jarttt1t 
enbell tbe fame I1tttoren t~emrdbe.G , witbout furtbet moniua of rpe 4!ourt: 
fJ£tein, 

An A.;tio!ll of 
TrcCpafs ariel 
Ej~ctmel1t &;c;, 

E. 

William Heywood Plaintiff againft Samuel Smith Defendant, 
Entred Mich. 7 Jac. B. R. Rot. 13{~. 

• < ~~ 

I~ an ~ttio1t of ~terpar~ anb <!ejectment, upon Non culp. pleabd:, a fpetial 
~erbht lroall' rounb, anb upon tbe !0ctbitt tbe tafe appe areb to be (:;l~:'~l'nallt 

10 tad, tbe remainber in tait,tge remointier to lbe rigbt b£ir~ of ~Cltfmt in taU, 
r.lenantln tad btlrgain~ aub fen~ tbe Itmb, anb afret lellied a fint to rf)e ~ar; . 
g~inre \Uit~ PJothl1natictt~ 1t1itbwnrrantp,anb bpi?~, tbi?~~1rgail1!I' maft£$ a 
feoifment obet~ tbbt1l1arnmtp beftmtbJi upon t~crtmainbtt man, fmtllt!bftttn~ 
tbi!S' wftrr,mtp f~an bar bim, map (be qudltoll: ~ce tbe tafe at larBe upon tue 
fpretel Jil)ctl:JilCty Coke 11 0 parr, fo. 95, & 96, Edward Seymors cale. Croke Juftice,~bat 
~ubgmtnt ougbt to bcgibcn in tbi~ cafe fo~ tbc jDefcnbant. firff}:l t 1.6' bcre 
to ,be to!!ffbereb ~bat .i:1 wJoug{)t bV t~i~ fine beu, anb lltOetber t~ere be anp 
JI)tfconttnuance m tbtst cafe, anti tbt~ 1fJ tbegreat knot of tbi? cafe.ftdf, Slf tbcre 
bt anp IDiftohtfnuance Im~e, aJf to tbi~, tbe fine btre barb not wo~It anp lDircon~ 
tinuanct, anti tIlat fo~ tbi~ reafon ; 1t1~en ra!enant in tail malte~ a bargain tlllb 
fait, anti tbe ,IDreb i~ inrolicb, bp tbi£t aU tJjc dfete tnbitb be lah1fuUp batt in 
!lim ttlaH be bp tbis bebdfeb out of btm, (tutno mo~e, anb untH ~urolhn£nt~nolJ 
tbingbotb pQ,r~; fir montb~ pafi'rb btfo~e fbe ~nroUment, bitbtrto no .IDir~ 
continuance; tbe ~arlJajnre bp f02tt of fbi!f enter~, anb 11la~ tber£offcifcb; tben 
tome~ tIle fine, tnbid) i$r no mo~e but a feoffment ofretotb, tbiJf fint t~ but tl rc~ 
Itaft of gil;1 rigbtnub 1tIarrantp: Jlftbe ~Cllant in tail maItf~ a leafe fo~ prac$, 
anb afterluattl)f grant'~ ~tre tbe r£'i.ttrfion ltp ~ne, tbt~ i~ a JDifcontinuantc, fo~ 
be batb tbe ft!lbolb;flUt tf be make a teare fOt hfc,anb after llrant~ tue re\1(rfion 
[lp fine,tlJi~ i~ no !)trtl)nth1Uance,un!er~ etttuttb. ~ce fo~ tbh~ binleton in bl~ 
4!bapter of Difconrinuance, fo. ! ;8. placito 609' & fo. J 39' 20. ~~ to t~e warrantp, 
In!Jat t_ bert tu.~ouJJbt bp tbe fame:, being faUen upon tDc bd~ in; t ail, ad to 

tbhl, 
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t ..... bl-· 11-, -a r'itl-a-rr-a-nt-p-b-ot-::-b-a-:l-:-m-a-p$-:-fo-:-:II-:~ltl:-:--:-t:-be-e-:ll-;-a-:-te-:-u-n-:-to~tn-;-·:;-:b.i:-:C();-:-it-:'t-l1-a-nn-e-~--:-eb-, -a-~rrT'i -.. .. -
if tbe r~atc to 1U~icb tue w,ucantp 1~ anne~eb be betermtneb, tile luarrantp al~ 
fo (fJiltbe gone anb be betermineb, a~ appea~Jf ~p Littleton ~n I)i$ CfJapter of Littleton (0. 
Warra ty,fO.I68.pla., :;8.& 7 39· ~nb tberefo~tlf a 1!eafe fo~ hft be mabe toone, J68.pla.138. 
ltJitJY arrantpto billlanbbi~.beir~,ifbe be boutb~b bprtafoltoftbiJftl1arran~ 739· 
tp,be fball ortlp recober acto~blllg t~bl~ dlate f~~ It~e, fo~ ll1bere tbe ~natt bt 
bererminrb to ltlbitb tbe 1tJarralltp t$ allne~eb, If tbl$ enate be betermtntb, tbe 
ltJarrantp i~ gone, anb at an mb ; fa be~e in tui~ .cafe, ,tbe l.11arrantp l.11a~ k!lit 
unto a bafe frc:umple-quamdiu, anb thl~ bttermtne~ tbe. 1tJarran~1', anb tultb 
tbt tJetcrmination oftur ellate untotu~lCb tbe 1l1arra'~tpt~bet~~ml~eb,tb.t fa~e 
i$ gone ani) of no fo~te. ~. ~$ to tbe fine, ,fo calleb qUta fiRern 11ubus Impo.nIt, tb!$ ;: 
i~ tbe moll ancient anb nrongell atrurance tn, rbe l[aw ne~t unto a ftecoberp tn 
a1»tit offiigbt, tbi~ {ball be a bar totbe betr~ of tbat enate, a collateral tuar~ 
rantp «Jan hinb tbe rig{)t, but gibe~ no effart : ]f al.eafe f01ltfe bt m,abt,t~e 
remainber fat Itfe,a collateral tuarrantp t~ anne~tb unto tbe tffate fo1. ~tfe,tbt_ 
ft)aU be tJet£rmhtctJ wilb tbe Came enate) anb {bait b..abe itO longer tont.tnual1tt, 
Co tbat bere in tut~ tafe t{Jere bt no i)ift~ntinuanceJ ~ni) tbe collat~ralltlarr~ntp 
J)ere i~ no bar, becaufe tbe effate to luhlcb t{le rall~e t~ anne,reb 1S betcrnultci)1I 
anb tberefo~e in tbiS caft ~ubgment ougDt to be glben fo~ tbe J)efenbant. Willi-
ams Jufrice, ~bt quenton be~e iI, 1t1~erbe,r tbere be attp ~ir~ontinttan(e ~p r{liS 
bargain aub fale,tlllb tbe fine npontt mub warrantp; tbl$ 111 tbe great anb folt 
gueaion; tbe entrp bere of tbe lOefentJant i~ latuful, anb :Jrubgment ougbt to be 
giben fo~ {Jim. ~t i$ firll to be tonnbereb in tbbt care1 ,quid operatur ltp tbt bar~ I. 
gain anb faie,cefry que ute tannotgrantaUbt~enate at rbe common :JlalU, 11p tf)e 
~tatute of 27 H. 8. cap. 10. of llfelt J CeLly gue ufe in tail batgaill~ anb fdl$ J anb 
lebii~ a fine alro, norbing botb paf$ bp tbi~, but ltlbat be coulb la\.tJfullp par~, 
tlJi~ i~ a Cure rule at rbe commonl.alU, anb Co is Littleton in bi~ ~baptet of Dif- Littieton m{: 

continuance fo.l j6. pla'598. & 600. & fOe I ;7,. placito 60S. tbat norbUlg botb par~ continuance fo. 
IIp tbe grant, refrafe, o~ confirmation of Iilrenant in tail, but tDat 1t1bitb be I i6,pla')9~U!' 
lllillbt rigbtfuUp paf$lUitl}1:lut Durtotbamage to orber perfon~,babillg rigbt af- 6'09.fo.1 3], pI. 
ter bt~ bectare, antl there i~ no autbo~itp in I:atu againll tbiS, anb tbe ~tatutt 6oB. 

batb not gibe bim nnp "1tutbo~itp fOt to bo 1tl~ong, but be map grant biS olnn e~ 
fiatc hlbicb i~ fo~ bi~ own life, anb fo i$ Littleton placito 608. ~~ totbe bargain 2.. 

antl fale (lere, be it bp I~cnant in tail, o~ b1' ~enant in fre:fimple, norbing botf) 
paflf bp the ~tatUt.e of 27 H. 8. cap. 16, of Inrollments befo~e tbe .IDreb be inrolleb , 
1tlitbin rlt montb$ , o~ norbing at aU 'fbaU par~ tbereb1' ; but luben tue 9fnroll-
incur come$ in bue time, it fl)aH t{)en, bp 1tJap of tldation, be faib to be in rbe 
bargainre from rbe beginning; ~be ~tt of ~arliament gibe~ no po1tJer f)~ aU:r 
tbo~itp to tbr. t~enant in rail to bll an1' tu~ong o~ p~ejutlicc to bi$ :l!ffue '; anb 

. tbcrefo~e if "itenallt in tail bc bargain antl feU bi$ Jallb intaileb, anb bcfo~e 3/n: 
roUmmt of t{)e JDreb, be Ic11i£$ a fine, tbilf !ball wotft a IDiftontinuance, l1ttauft 
b~ takes berc bp tbe fine. ,l!ient~ anb ([olUmo~ at tbe common Ua11l,tbe .am 
blb not create tbem, but tbep 1tJere trt aUb bp tbe tuit of matt, anb tbi$ bargain 
anb faIe map fitlp be tompareb to fients anb €ommonlf: ~be mule of l[aw iJt 
Qu;e perfpicue yera ft1n~'l1on egent prob~tio~e: ~f ~enant in t~il be of a ftent to bim 
a~ to tbe bctr$~f 1)1$ bobp, tl)e wife tlf cnbolUable of tbl~. rqrbc fine bere in ;; 
tbr$ cafe bJa~ lebteb after tbe bargain anb fale 1tJa$ perfetteb; it i~ now to be 
tonfiber~b, ~id operatur bp tbi~ fine: ~~ to tbi~, notbing is bJ~ougbt ltp it,tbe 
fame being onlp a €o~robo~ation anb a ~onfirmatiolt of tbe bargain anb fale, 
ani) to no ot{}cr purJlore {{JaIl tbilf fine enure: !lnb a~ to tbe warrant1', tbe 
fame berc ffJatlbe 1n tbe natUre of a rtlea$, but if no ellate bab bren p~etebeltt 
tl)en be ff}oul.b babe taken bp t~t fine, fo~ tbat tbi$ i$ a feoffment of fieto~b;. but 
lUbere t{}e~e l~ ~1l effate p~etebent, ~bere tbe fine botb operate no furtber tban 
a~ a Itrollfirmanon anb ~o~~obo~atton of ~I)e fa!Ut enate ; but hlbere tbere i~ 
t~o p~etebe~t enatc, tOm tbe fine malte~ a lDtftonttnuance,but not otbertuife. 9lf a 
fine be Jebte~ u~o tltlo, anb to t~e ~tir$ of one of tbelll, tbep babe an enart in 
Common;a fine t~ to operate atCo~bllllJ to tbe ellate.~$ to tbe warrantp bere,tbbt 4. 

if 1. ftJaU 
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ilJaU ~ab~ no grcatet fOlee tIlan tbe fine, tbiP fbaU not be e,rtenbd. anp fUtt~er, 
bur be IJ.utl)eb bp tbe ~ffate to 1tlbicb it i~ tpeb, a~b tbe ~llate bp' tbi# fJ)aU 
lll'ber be iniftrgel), fo~ a tuarralltp flJaU neber tnlarge an ~nate, but map 
fircngtben tbe fame; if one comtfj in. bp' tuap of efcJ)tat, .tbere Ill' tll.aU not babt 
tiJf benefit of a tuatrantp,becaufe be ·t~ tn bp ntIe; buttf be come tn bp wap of 
c!lnte, tbere iletfJall babe benefit of tbe 1tlarrantp,becaufe tfJat-fo tbi~ ltIarrantp 
,botb run miib tbe dlate ; anb fo if one comet1in in tbe per,O~ in tbepoft,be ~Il 

39 £liz. c. B. fJabe:ilenefit of tbe tuarr~ntp: ~n j9 ELin tbe C.R. in a ~afe bct.WrenJennings anb 
Jennings a- Jennings, to!)£rC ~('nant 111 tad mabe a :Ucafe fo~ tb~lt hbes tultb 1llarrantp, ac::: 
gainlt Jen- cOftling to t~e Statute of p. H.'S .cap. 2. 8. tbe remainber to bi~ b~otbe11in t&lil,tbe fit::: 
lOings. neftt 131' tbht \tJarrantp fi)aU come unt.o tbe ~~.o~ber, aJf. it tualt tbere ruieb, anb 

tl)£n tbh~ wartfmtp ft)aU make.no ,IDlfconttnuance,nettber (ban tbe ~lt of par::: 
liamcnt bo \UJong unto anp one. g(f tenant in tail make~ a !Ileafe fo~ tiff, anb 
flU ~tlCCnO~ collateral releafe_ to bim tuitb tnarratltp, tbt~ q,aH 1t.lo~k 110 Dir~ 
continuance, fo~ tbat tbi~ collatera11llarrantp bere fJ)aU go no furtber tban tDe 
eftate to tnbicb it i~ tprll: 'ere in tbi~c p~intipal cafe notbing botb paflt bp tbc 
b~t{.fatn anb filIe but a bafe fre~ffmple,anb bere i~ no jDifccntilluance in tbi~ utfe; 
tbe 1Defenbant bcrecIahn~ unber a goob tide, anb fo Sfubgment ougllt to be gt::: 

;. ben fo~ ~im. Yelverton J ufl:ice acco€binglp ,tbat ~ubgment ougbt to be giben fo~ 
I. tb,e E)efenballt. ~ntbl~ cafe it i~ firn to be confibereb, lllbnt enate botb bere 

:2.. paf~fUlltO tbe barganre. 2. ~id operatur 'bp tbe fine. 2Ilnb 3. Q!id operatur bp tbe 
3. 1llarrantp. ~~ to tbe two fitll <S}uellion~, tbep arein fome dearnef$, but aU tOe 
I. queftion anb bifficultp i6 in tbe lall. ~~ to tbe fidt, (p) tbe bargain anb faJe, 
2. tbirf malteltllO roifcontinuance; anb tbip i~ berp dear anb plain alro: ~be fine 

fubfequent fbaU 1tlo~k no lDifcontinuanct, fo~ tbat i$ lebieb upon tbe fame pllf:: 
rellion tllbicb tbe bargain££ bab; nnb a fine 1llfJicb speratrp upon tbe poCfeffion, 
fbaU not alter tbe petremon upon htbicb it tuo~ft~, anb tbi$ i$ a fure grounb in 
latu. ~t cannot operate bp map of droppel, anb fo ~~ 6 R.. 2.. Fitz. title E1.l:oppe1; 

~. pladt<:> 2. I I. $nb altbougb tbere are lno~b~ contr~rp tn tbe ~ne,p~t tDe fame ij)all 
enure upon tbe e!late p~ecebent, anti not otDerltl1fe; bere tn tbl1l cafe tbt fine 
fbaU enure a:l a relcafe anti confirmation, becaufe it enurelt upon tbe enate p~e~ 

,ccbent. '9(n tbe nc~tplace, a$ to tbe tuarrantp, tberemainbcr bere continue~ in 
tbe fame e11ate ap it tna~, anb t\)1$ fine bere i~ no barr to tbe beir in rcmsil1ber, 
tbe, remainbet continuing in bim to wbom it llla~ Iimitl'b. :J(f a lUan malie~ 
a n~afe fo~ nfe to one,tbe remainber obet in frr, ~enant fo~ lif~ grantg big cffare 

.. to anotbcf, to tnf)om an 'lnl1Ceffo~ collateral of bim in rcmaUlbcr botf) releafe 
, bJitf) 1l1arral1tp, tblp refrafe botb not inlarge tbe cRate ofbim totubom tbe rc::: 

3 3 E·3 .Firz. ti· feafe tua$mabe, brcaufe tbe rebcrfion bib continuc'a$ ltefo~e, 811 apprarlt IIp 3; 
tle Releafe,pla. E.3' Firz.ritle Releafe,placit04~;. 41 E.j.Fitz.title Garramy, placito I;. 45' E.3' fo. 21. h. 
:i~~.~ttl;· ~ar. anti I H·5.fo. I. ;l5ut otberlllifc it ig, if tbe ~en~nt .fc~ hf~ fJab (urn biirctfeb, ani) 
r;mty, pIa.IS. tbell an ~ncdto~ collateral bab r~lcareb to tbe bllfCtfo~ tuttI) hlarraJ1tp,tfjh~ £ball 
45 E.3·to.2. I.tk bin)), becaufc tfJat tfje e11ate fo~ Itfc, anti tbe rcberrion alfo,1lla$ bcbcfidl Op fbe 
I H·5 ,fo. I. biiTeifin at tbc time of tbe r~leafe b.litb tuarral1tp, ~~ ap~cars bp 2. I H. 7. fo. I I. 

a. fo~ tf)c rule (If tJ)e :UalU t~, tJ)at~bere tbe rcmamller 1$ rcmo\lcb anb bifpJa~ 
ceb at .tbe tim~ of t~e htarrantp a~nereb, anb befo~c tbe 1ttarrantp batb bc(ccnll, 
tbcre 1p 110 lDtfconttnuance bp t~t~) tuJ)ere tbe fa~c rfiare. botb continue ltlitb~' 
out alreratton; but hlOere t{)1~ Ilt remobeb, not1t.lltfjllanbtng tbe particular t~ 
natc tJe regaineb, pet bp tbi.t1 tbere il)aIl be a roitcontinuancc; but h1bcre there 
i$ no alteration of tile efiate, tbere tan be no .IDifcontinuance. ~ feconl) fica::: 
fon tbat tfli.t1!p no ,IDifcontinuancc, becaufe tbat beip in of an otOet e11ate [ban 
tb~tul1t~ lllbtcb to.e tuarrantp wOP atltlercb,anb !ljcrefo&c tbe fame can 1Uo~It no 
,IDrfcontlnuance,ncttter £ball be babe anp benefit Of tbr lllarrttntp; anb tbi~ ap" 

21 AiUt£ pIa. praretb bv tbe 2. 2.~h Book of A~fes, placito i 7· tbat a man mall not bab~ an!l benefit 
j 7· of t~e warr&mtp tfbe bellot tn~nlJcr tl)e f~me enate to whirl) tOe warrantp 1tla~ 
r' I CI onnc),:ct1 ;'l1nb mbere an dlate ui mabe tttttb tuarrantp,if once befeatrb,tbe fame 
(j;~~~~~nt;:P h1 gone, a$ appear,g bp Littleton in bi~ €l)opter of Garranty,fo. I 6~'P1.7 41. ~Iro a 
fo,1 69· p1.741, warrantp {ban ueber lulargt an cllatc, but tlJe fame i$ allllap~ to go htitb tlJe e~ 

fiat(', 
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nate anb f{JaUbe acco~bittg t~ t~e ~ffate to hlbic,l) it i~ anne):eb ,.anb fball beter~ 
mine tnitb tbe Came, anb fo 1~ 2. H. 4· fo. I;. ~be bdfe~enct hull.be, hlbere tbe Note the dif
ltJarrantp i~ confineb to an cffatt., anb lllbere not,' but 1$ of a blgbcr nature; ference. 
ltJurre it i~ ipnfineb to an effate, t{Je fame f{Jall not go anp furtbtr tban tbe cffate 
to tnbicb it i~ confinrb, anb. fo i~ 46 E: ~. fo. 4· placito I I. ~f £l man mafte~ a 63 E. 3 .fo ••. 
feoffment in fre to one ani:lr bt~ be1r~ \nub 1t1arra~tp,tbe ~ttOnb f£off~e (paU take pIa. I I. 

llenefit of tbi~ 1llarrantp ; but 1Ubere a lleafe fo~ Itfe onl~ t$ ma~e 1llnb watran:: 
tp to bim anb bi~ bcir~, t{Je afTillnre f{JaU babe no benefit of tDl~ 1ll~rrantp, fo~ 
tile reaCon b£fo~e erp~errcb.~~ to tbe otber matter mobeb,~betbertbt$1l.larr~n .. 
tp ~ere in tbi~ cafe {ball be a ba~ o~ not, fo~ to bar tbe rematnber man,t{Je [penal 
!@erbitt ougbt to babe founb tb1~ upon tbe ~oolt of ,H.,. fo. 6. tbat a 9[urp ~p 
tbdr ~erbil:t at large, {ball not finb a coUateral warrantp ; bert/tIle tnarrantp t6 
not pleabeb;anb fo tbrrefo~e tbe 91urp cannot finb it; anb upon tbe 1llboIe matter 
cllndubeb tbat:JubtJl,ncnrougbt to be giben fo~ tbe ~efenbant. Fenner Juftice ~c;: 
tO~bant, tfJat 9lubgmcnt in tbi~ caft ougbt to be giben f01 tbe ~tfcnbant;bere tn 4· 
tbe jDebife it b1not founn tbat tb~ llanb ltJoj .,f)otage nanb, anb tub ere a man 
llliII conbepfeedlmple 1ranb actoJb~Jlgtotbe A'~a~ute 0~3'l. H.8.cap.28. be ougbt 
fpcciaUp fo~ to flje111 tbi~ ; ~greeb lJ1 aU otber pomt~ tuttb tile rell of tbe ~ung;: 
e~ anb condubtb tbat :1Iubgmcnt ougbt to be giben fo~ fbe .iDefenbant. Y d
ve:ton]ufrice, ~n ailftticr to tbat 1nbicb 1lla~ aUebgebbp Fenner Juftice,becaufe it i~ 
not q)ettJeb to be ~ocage llanb, tbiS neeb not fo to be in tbi~ cafe, fo~ tbat tbi,tt 
1tJa~ a boufe in London, anb fotbt Came 1llell btbifable bp tbe common :latu anb 
~ullom+ Flemming chief Juftice, II}ere be ~tt$ ~eire~ of tb.i~ bOllft in London, ). 
1llbicb1lla~ bebifable by t~ecullom, anti tD1~ bemg in London, maIl tueU paf$ 
bp bebife bp tile cullom witDout tbt aib of tbt. Caib .f,tatutc'; but otber1llire it 
i.s, if it Wert in anotDer plate, anti not in London, but being in London, anb belb 
in capite, it {ban parp bp bebife bp tDt tufiom, ttlitbout finbing of tbi$ to be ac;: 
.co~bing to t{Je~tattitt of'~l H.8.cap.1.8. fo€ JDebire~. ~Dt firff point bere confi~ 
lierable is , WbrtJJtr tbe entrp of Thomas Cheney tbe beir of tDe remainber man, J ' 

be lawful o~ not:. 9ft i~ clear ~at tbete i~ notbing but tbe lUarramp to take 
aWap bi~ enttp,anb if tbi~ batb not take it a1Uap, tben i~ bi~ cntrp lawful; 
if 110 tnarrantp were in tbe tafe, tben dearlp, anb tuitbout al1P queffion, biSlcn-
trp bab been la\tlfut. ~$ to tDe bargain anb faIe (Jere mabe bp ~enant in tail, 
dendp tbi~ i~ no JDifcontinlla11tt, fo~ tfJat ~enant in tail bp grant, anti 1t1it{)out 1. 
Hberp, can neber make t1 IDifcontinuance, fo~ tbi~ bargain aJ)b falc bere batb 
not terrp a mo~eampIc aub Jarge effatt, but Cucb a~ tbe ~enant ill tad batb in 
bim to paf~, anb tbi$ i$ but i;Juring bi~ life; but tbi~ i~ fo far, anb in rucb 
mannel out of {Jim, a~ tbat be cannot puniq), o~ controul tbe bargainee bp anp 
~ttion of Wane, a~ appear~ bp Littleton, title Di(continuance" placito 6 5 o. ~bc Jl)eir Littleton .t! 
of tbe ~argainee mall babe a bafe fee i:lefcl'nbiUle, anb fueb a fee, of 1tlbicb bi~ Difcontin~~n~c 
tnife tlJaU be tnbowcb, anti tJo\11ablc, not againll tbe ~ffue in tail, but againll plaCito 6 so 3, 
tbe beit of tbe bargainee tbe wife (If tfJe bargainee ff)aU be bo\tlable. .flo tbat 
tbi~ i~ clear, tbat ilV tbi~ bargain anb fale no bircontinuancei~ wtougbt tbert- .' 
I1p. ~be nc):t matter to be berc confibereb" il1 toucbtng tbi~ fine, anb to rce 
~id opef.ltur bp tbi~ fine, anb \tlbetfjer bp tbig fine tbe remainbcr of John Cheney 
be b~atnn o~t o~ bi!n, anb fo ~urneb into a rigbt o~ n.or; a~ t.o tbi~, tbt fame i~ 
not turneb tnto a r~gfJt, but If tfJ€P aU b~ bp~,notwltb~anb1ng anp tbing hlbicb 
batb bun bone, tbl~ {fJalUrefcenb unto bIm. tn potretr1on. 9tn tIlt nett place, 
a~ to ~fJe 1tlarr~ntp, anb Q0d 0Eeraturl1p tbt£f, t~e nature of tbi~ i~, to binb tbe 4-
potrtffton of film, o~ of tbem, from 1ll~om tb1S botb come, but not to binb 
tbofe .1llbitb D.~ tbe potrcrrio~ ; tbc tl0ff'effian of otber~ it 1t)aU not bini) , but 
tbe r1~bt onip f tf b~ babe a .ngbt ) anb fo ~I~arIp, not1tlitbffanbing aU t'bi~, 
tf)ere 1~ n~ jDlrtOntlJ~uancc lJ1 tb~ caft. ~bl~ fine (Jtrt batb· bat tOt intaiI, 
Qnb aU tbe 1true~ of bt~ botJp,but It bot.., not bar otber~; if tbere Ite iffu\."~ anb 
atret.t1,tD.ere tbe fine wtll be a bat a~ to tbe tnarrantp.'9lf~enant intaiI maked 
a bargam anb faft, anb aftfr1tlatb~ e~ttcr~ upon t{Je ,bargainee, anb makes a 
feoff'll1entto anotber, anb bpc~, tb1~1~ not a jDifcontinuanceoftbe~tate tail, 

btmurt 
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bCl:.1Ufc IjC \tJ11$ not tben fcirdJ bp fo~ce of tbe tail, but bp biiTcifin,anb if tbe en" 
trp aub feoffment berc ffjan not make 0 bilcol1til1uance,~ fortiori tbe fine bere tball 
mnke no bifcontinuonce; fa tJjat notf)ing i~ bere w~Dugbt bp tbi~ fine but onip 
tbcrrup a oar to Henry Cheney tllat lebieb tile fine, flnb to t{le fjeird of bi$ bobp. 
~ntJ to tbi~ dtate brre tbere i~ a tllarrantp hnit, tge lUatrttntp ifJ nnit to tbi.lt 
enatc, ani) bcfo~e fbt$ botb bcfcenb, tf)e remainber ~~ remobfi); anb be patb 'cmlp 
a rigbt ; tbe p~opcr nature of a hlatrantp i$ to be hnit unto an rllate,ontJ ltlbere 
t~cre i~ aup aiteratron of tbe remainllcr, it i$ tben to be confibcretJ bo111 far tbi~ 

Litrleto1\ Ch;tp. fbaH be a bar. 9lt appears bp Littleton in bi$ €bapter o~ Garranry, placito 739. 
Garranry, pia. anb bJitb tbi~ agree~ aU tbe ~oolt~,tbat a 111arrantp belng annc~eb until em et! 
739· fiatt, barb bctcrmiufluit{J tgetitat£ unto 1tlbicb it i~ anncreb: ~ere in tbbr 

caft a HUetll warrantp i1.~ knit to tOe fidf ellate, anb a collateral bJarutntp unto 
tlJe rCmi1iilnC~; a 1l1arrantp £{Jail neber be e.rtenbcb fo~ to enlarge an efiate, o~ to 
6c of fo~(e f!np longer tllan tbe cilate to 1l1bicl) it i$ anne.retJ, 1b all babe continu
ance, anb tbe 1l.1arrantp bere lloetb no furtber, but to tbe eaate gibcn ltp tbe finc .. 
9lf a man babe an tilaU witb 111arrantp, ani) be alicn~ rbis, tbe 1tlarrantp bp 
rbi.$' i~ gone anb bctermineb, anb {{Jail not go to bb1 atTigl1l.f ; fo~ fcparate tbe f~ 
nate to l11bicb tbt 1l1arrantp ill anneX'etJ, anb tile ttlarrantp i$ gonc ; if tbe ltJar$ 
rontp be annc.retJ unto l)i~ potreffion~,if an otber come~ in in tbe p~fr, tbe warran:= 
tp (baH not bar bim. ~p 7 E. ~. pIa. 34. & 46 E. j. fo. 4. if a man malus a gift in 
tail, antl1tlarrant$ tbe lanb to bim, fJi$ {Jeir~ ani,) aiTtgn.$', tIle rqrrnanr In tad 
ntaltc$ a fC,oifment in fw, anb bpee-, in a Forrnedon in Reverter be (fJall rebut tbe 
bono~ tp fo~ce of tbi$111arrantp, tIle lUbicb i$ goob na1U, lieing intenbcb of a 

Stat.ofWell.~. gift in tailbcfo~e tbt Statute of Weftrninfrer 1.. cap. I. de donis conditionalibus, fOJ tbat 
c.,. de donis tIlen tue lUarrantp wag annr;ceb unto all dlate in fee,fimple, anb tbe bono~ bab 
conditionalibus. onlp a poffibiIitp of t!icberter, tbe 1Ubicb map 1Udlbe barrell bp a ctroiiateral 

tnarrantp. 45' E.j.fO.2I.b. ~enant in tail1Uitb11larrantp makect1 a 1!ea[e fo~ life, 
tbi~ i.$' onIp a bifcontinuance fo~ life: 3lf an ~JlcenO~ collateral of tbe ~enant in 
tail tdeafe.$' to tbe ~enant fo~ life 1Uitb 1tlarrantp, anb bpe~ , antr tbe rqrenant 
fo~ life bpe~, tbi~ 1tlartantp ffJaU not (lat ; but otl}er1l1ife it i~ if tbe ~('nartt fOt 
!ife be biiTeireb, anb tben a coUateral ~nceil01 botb refeafe Witb llJarrantp, be:: 
eaure tOe etlate 1lla$ bifcontinuetJ. ~t j~ in tbe neX't place to be confibereil bere, 
hlbctber tbc 1tlarrant!' in tOby p~incipal cafe (ball be e;:tentJeb unto tue enate in 
fee:fimple matJe bp tbe feoffment, clearJp it f!lHII not. ~f tbe f('oifee be boucbd" 
1t1bat dtate fball be recober: i)e {ball rccober no m01e in baiue tban acco~binlJ 
to tbe diate to 1l.1bitb tbe lnarrantp 111a.$' annr,teb, anll no mo~e tban be fbaU tC
cober bp reafl.ltl of tbi~ tnarralltp, no furt{)rr fiJan be {1f barretJ flp reafon of tte 
fame; aub tben 1tlben tbe effore to ltlbicb tbe warrantp i.s mtnc~fb i$ aboibeb,tbe 

6. n,arranIt~ alfo.ttJallt: be:t a~cntJ)lantin tb~rbinDbt r~~ibcta..~~ tOltbr~aft I~tfa~er con: 
flbrrab e lJ1 tbt~ ca~e,t~l$ 1_ on p ounu 11 crultt,anu not p eauell; 1 tye cona~ 
teralltlarrantpbere in tbii, cafe {{JilIl bintJ tbe rcmainber man,tbe fame {ball tben 
bar ,tbollgb not pleabcll; fo~ tbe rule of1!a1.l.1 i~ ,tbat in fuel) ~JhtiOIlii' in ttlbicb on~ 

A h' cannot pieatl,tl)ere tfie matter to be pIcabetJ flJall be rounla bp berbitt,antJ tbi$ i~ 
t~e t;l~~d~:~ wdl;lmt 1t1bert tbe partp map pIeall,tbcrt. tue fame i~ to be plCilbd. bp bim. ~n 
of a warranty, an EjeCtioT1f' firmx antJ AC1:ion ofTrefpafs, anb tn an Action upon tbe Statute of 5' R. '2.. ' 

""here to be cap. 7 .a 1tlarrantp i~ not to be p!ratJeb; tbe nature of a 11larrantp,anb to babe be;: 
pleaded, and nefit tberrbp,i~ to be bp wap of boucber anb rebutter ill a real ~ttion,anb bp 'no 
where nof. lltber wap can a man habe benefit of a 1t1arrantp ; a 111arrantp i;1 to be al1Uap$ 

fabcb fo~ tbe bCilefit of tbepartp,antJ tfje fame i.$' not to be obcrtb~o1tln:rnbere a 
Note the dif- man batb a 11larrantp,alltJ i~ impleatJcb in a real ~ttion,antJ be batb a l.uap anb 
ference where mean~ to babe atJbantagc bp tbe 1ttarrantp ,but be botb omit tbe {ftUl' ,be bp tbi~ 
in a re~l, and bi~ lacb~$ mall lofe tbc benefit of tl)~ fame fo~ cber ~fter ; but if it be in anp 0': 
~here 111 ~ per- tlJl'r ~ltlon wl)rre be canltot pleatJ tbt~ lnarrantp,a~ 11l an Ejec1ione firrnx. anb 0;: 
onal Achon. tber perrona! ~ctiol1~}a catlateral1tlarrantp cannot be pIcabeb bp 1l1ap of bar, 

but tbougb be cannot pleatJ t{Je fa~e in tbtfe cafe.$' , pet be tball babe benefit 
of tbi~ matrantp \l.lltbout pleabtnlJ of tbe fame, anti tbat ill tbis matt,: 
n-er, bp biot1 gibing of tbe fame in ~bi.cllce to a 91urp, anb tbe fame 

bt 
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----~~~~~=-~~~~~~~~~~~~--~----~~~~ i$ to be founb bp tbe Jl)erbitt of tbe 9rurp, an~tbi.d i$ be.rp dear bp mtlnp ~u" 
tlJ01itit~ a$ bp 3 E. 4' fo. 4. b. & S'. a.. I H. 7· fo. 12 •• a, b. '2.0 H. 7· fo. 4. a. '2.1 H·7· 
fo. 31,' s. b.1.7 H. 8. fOe '2.2. b. & fOe '2.3· ~o tbat a toJlateralllJarramp t.nap tu~U 
begibenin~bibence, anbfounblJptbe ~ucpupon Non culp .. ptetlbcO III an EJe~ 
ctione firmz ; tlntr fo upon tbe ltlbole matter, be ton~lltbeb hlttf) tbe ren of tOe 
~ubae_, tbat :lfubll~eJlt. in tbi£f cafe ouglJt to be gUlcn fa~ tbe .ro~fenbant. No~ 
ra,tbatYelverton Juftice 1n bt~ ~rgwncnt bIb fome~bat baubt of tbi$' lall matter, 
DecaUCe tbep bab not pI.eabeb tbt lllarrantp, b~t tbt$ tua~ onlp founi) bp tbe 9lu: 
ilt bp tbe (pedal ®etbttt, anb be grounbeb bt~ bouElt upon ~l)~ ~~oft of 7 E. ~" 7 Ii:. J. 
ltefo~e telUemb~tb. ~ut Flemming chief I ufiite, dear of optltton 111 rbt$ to. tbe 
,:ontrarp, anb tbat upon tbe biffer~nce bero~t taken.., wf)ere tlJ~ fame ltla.ti til a 
real ~ion, llll)ete Ije )ua!l pleab tl)~~ ttJarrantp; anb ~bert In a perfonal ~" 
uion, tnbete be cannot pJeab; anb tht (boulb be ot~erhltre, tlJt~ all1lJoulbffee 
nnb tero't unto real ~Ltionl1: ;t;ut tl)e nature of tbl~ tuarralltp t~ fucb,tbat tl)e 
ri&lbt o{ it in [ncb ~ttion~ in hlbicb it cannot be pleobcb, tl)at the fame ffJall al;< JU'dgmer;ri gl~ 
1\)ap$ be rabeb fo~ tl)e benefit of tOe partp. ~nb fo bp tbe llll)ole ~ourt, Nullo Yen by the . 
contradicente, ~ub1Jment tua,G giben anb entreb bp t1Jt ;l1iuft ef tOt Court fo~ tbe CDo~rr fOr tbe 

~ ...Jl. e,eac\allt. 
jDe"enbant, quod nota. 

Clark! Plaintiff againfl Gu)'nell Defendant, Entr~d P afcb. 8 Jac. 
B. R. Rot. 530. 

·I~ a 119~it of ~rro~ to rtberre a 9fubgmtflt giben in tl)e C. B. in all ~ttion of A Writ ot Er-
€o\lcnant, tnbe~dit tbe cafe apptartb to. be tbbf: ~be l~lainriff' tl)ett bib r~~ ror for to rl:. 

benant anb agree 7 Jac.to let a ~btp ro~ fratgbt to one Boothby; anb tl)at tflt falb verfc a JUdg- ) 
~btp, tnitb tbefirli 1Uinb tbat fl)ouIb (Jappen, ff)oull'l fail our of tbt ~nt ·of Line, mcar,kc. 
to fuel) a place,~c. anti Clarke (obenantdl fo~ Boothby, tl)atbe fo~ tbe frai1Jl)t of 
aU tbe p~emife~, \UoulO pap unto tbe ~Iaintiff Gurnell tbe fum of J 841. pro rora . 
transfretatione omnium praemitrarum, &e. fo~ tbi~ monp tbe ~ction \11a~ .b~ougbt in 
tbe C. B. anb it 3!ubglUent tbere. bab again1l Clarke fo~ tbe fame, upon 1U.bitfJ 
~ubgm£nt ~ w~tt of ilerro~ i$ b~oUB{)t. Hen. Y elver ron fo~ tile ~laintiff in tbe 
m~it of ~rro~, tbat tbe :J[ubgment tbert giben i$ erroneOU$, anb to be reber~ 
feb; anb fat ~rro~ aUrtlgeb, t~at tbe jDeclaration i~ Rot (foob, betanfe it i~ not 
laib tberein, tbattbe ~~ip came tbitber, anti tl)r €obenant ro~ tl)e papment 
of tOe monp botb bepenb upon tbe otber ~obenant concerning tbe~bip 1 tbe 
~laintiffbp bi$ lDeclaration oorb not 111ell entitle bitllfeff to babe bi~ ~ttion; 
it appcar~ bp IS H.6,fn. bp Fortefcue, if one bo cobcnant lllitb anotbtt tobe billl H.6'.fo.f. 
~teUlarb fo~ (0 mucl) \t1age$, tn an ~ctioJ1 bp l)im bloulTbt fo~ bi~ h1agt.\1 in tbbt pc:r Fortefcue . 
.qtOUtt, be Oltlll)t to [urmi[e anti fet fo~tl) tbat be batb p('rfo~meb bis fcrbice, 
1tlbtc~ botl) intide bim to bi·t ~ction: ~nb [0 bere in tbi~ ",fe, be ougbt to 
fiJ£1ll tfWt be bab taften in tbe fraigbt, anti ptrro~meb ltlbat on bi~ part ougl)t 
to be perfo~meb. ~£re in tbi~ tafe tbe €obenant i~ entire: it appcarctb in 
6 E. ?". Dyer fo: 76. pIa. "9. & 3 o. tbat tlJe 1t.lo~b (pro) mafte.\1 a 4!ontratt to be 
·tonbtt~Ontll, a~ pro mariragio habendo ~ man borb (obenant fo~ to malie an l'-
ilate, Jf tf)e marriage take not effclt, tf)e €obenant i~ bifcbarlleb. 3>0 in an 
tlnnuup ~ranttb l'ro 'c()nfilio imDendend. nop tl)e ClColl.nfel, anb tlJe ~nnuitp i~ 
gone: ~o If a man grant to anot{Jer a tuap ober bt8 lanb, & pro chimino illo 
~be otbet gratlt~ to bim a tltent:c\Jarge, if tl)e wap be nopt, tbt .fil'nt~cbtlrg, 
llt none: ~o tbat ( pro) maite.\1 a (tonttirion; anb tf)i~ i~ aU ~nt , a~ if it 
(lab been in confideratione inde IS' H. 7. f(). 10. h. 9(f a man botb 4!obenant 
t~ ferbe tlllotbl'.r fo~ a pear, anil. be borb cobenant to 6i\1e bim fo mutl) ro~ 
fu~ peanf lirbtu, tf *e ~111 b~llg an ~ttion fo~ bij monp, bt ougflt to 
f!)e1ll t!Jat be batb fetbeb btm; anta fo in tbt p~intipal car( bert, tlJe @laintiff 

bernae 

". 
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bcfo~e be con tfcobcr tbe monp~u!lbt to Ibem perfo~mance of tbat w~tcb tna~ to 
babe uren bone of big part, tbe wlJicb is not btre bene; anb fo fo~ tilt%) befett anb 
omiffion in tbe jDedaration tbe fame itt not goob,anb fo confequentfp tbe :JUbg~ 
ment fo~ tbil1 coure i~ etrOlleou~, anb ouglJt to be rcberfd,.· Goo. Croke, ~bat 
tbe ~llt1gment i~ not crroneou~, but wa~ mell giben.~be ~obenantbere 1na$ 
to pap fa muct), (pro transfrf'tatione ~mnium prret?ifi'arum) t~ougb be bo not go, pet 
be t~ to babe big pap. ~nb to tbt~ pur~ofe t~ tbe car~ In 48 E. 3· ~o. 2. h. & 3.A. 
l.llbtre one bitt cobenant (0 ferbe anotber In tbe tnar~ tn France, lll~ fo manp 
<efquires at :lllrm~, anb be bib cObenant anb p~omift to pa~ (Jim fo mueb fo~ tbe 
fame: $n ~ction of bellt 1tIa~ tbere b~ougbt fo~ tbe monp; 1t wa, tbere allebg.: 
rb, tbat be ougbt to ljohe {{Jetneb pedo~mance of tbe ferbice,(Jut ruleb tbat be hffb 
not fo. to bo ; but tbe :l!ublJ.mcnt !bere lna~ a refpondes oufter, notbJitbllanbinB 

Coke 7 part, tbe falb ~).:Cfptton; anb WItb tbt~ agrrel1 €:oke 7 part, fo. 9· & 10. Ughrreds cafe. 
to."lo'-Ugh. :lit appcarctl) Up tbe ~oo.k of 3 H. 6. fo.; 3' b. ;4. A.ifa man .bO p~omm~ anotber 
tn::ds cafe; 20 1. a pear fo~ to be of bt~ counfd Cucb a bap anb pear, fo~ two pear~ ne~t en., 

fUing, in an ~(tion b~ougbt fo~ bis monp, be ougljt to ft)eln in bi$ (ltount, tbat 
be wa~ tuitl) bim, nnb ~ib.gibe bim coun.rel, fo~ tbi~ bf tbat tnbicf) iJ1 tbe firll 
.caufe of tbe burp; but tf It ~ere a P~O.l~ltre ~o pap ~o ~ucb , up~n tbe p~omirt of 
tbe olber fo~ to bo fucb a tbtng, tbere tn tbt~ cafe It t~ a P?omlfe againtl a p~o~ 
mife, anti tbe ~ne of ~bem map babe bi~ re!Uebp bp .wal' of 2Illtion fOt tbe mon!" 
anb tbe otber bl~ ~rtton fOt btcatf}-of p~omtre. IO Ehz. Dyer fo. 27 o. pla.2 3.ltlbere 
tbe @ffice of tbe ~ttl1.larb of.a W}anno~ tna~ aranteb tei one, anb a &£·nt~tbarge 
grallteb to Dim pro exerc~tarione & occ~patione ~fficij i1!ius,tb,ere it i~ a~xr~ 1tlbctber 
be £ball not be cljargeb, tn tbe purrumg of bt~ rcmebp fo~ tbe Gent, to meln tbat 
be bab ertrcif~btbe ~fficc, fo~tbatifbebabe not tbi~.ilone, tbe ~nnuitp anb 
fient i~ betermincb, anb mabenot betlrainabie: ~bi,£; agrre~'llJitb ; H. 6.fo. 33-
but (Jotb tbefe bo biffer from tbe tafe bert in quefiion; fo~ l'lere in tbi~ cafe, iti~ 
one ~obenant againll t!i1orber,anb fo tDe 9rubgment is ltleU giben,anb Hot ercl:.
neou" anb fo to bt affirmeb. Y elverton Jufiice,~bere tbe papment i~ to be msbe 
upon ~erfo~manct of a matter p~etebent, tbere tbe partp i~ to aUebge perfo~tn~ 
ance of tbe matter befo~e bt can maintain an ~ction fo~ to lCcober tbe monp; {l~t 
otberltlife it i~, tnDtre tbrmatter to be pcrfo~mcb i~ fubfeqncnt to t~e papmmt ; 

CoI{e 7 part, anb Ughtre.ds car e, Coke 7 part, fo: 9' & I e. i~ goob labJ,anb notbing at aU againll 
fO.9,lCl. U/ih. tbi~. ~be carcbefo~tr('m£mb€ebt1t 6 E. 6. Dyer fO.7 6• pro,maritagio,One ccbelVlnt$ 
tredscafe. fo~ to make an effate, tlji~ (pro) tnaItep a con1:lItio11, aub ip matter ptcrcbrut, 
:0 E. ~~ Dyer tbeperfo~mance of ~bicb ougbt fir~ to be laib b~bJ~, befo~e tl)ee1!atc cob.enant., 

. 7 . etl to Ite mabe fo~ tbtS can Ite obtatneb: ~be p~tllclpal rafe beu tst not It&t tbe 
cafe Wljert tbere i~ one ptomife mabc againtl tlnutf)er, tbcre tbep ougbt to babe 
tbtir feberal "aiong upon tbe feberal p~omife~, tbe one.againllt{Jc otber; but it 
h1 not fo in tbe cafe bere, fo~ befo~e be can lJeu babe tbe monp cobm8nteil to be 
patti, (pro transfretatione, &c.) lJe .muff e,tp~eflp lap tbe pcrro~manrt of t~at lnbicb 
1tla~ to be bone on bip part, beIng matter Pf('cebftlt to. tbe papntrut, W1Jicb iJf 
tbe p~eparation ani) fetting fo~tb of tbe ~bip, tbe tubtd) is not berc fll bone, 
anb fo€ tbil1 omilTion tbe .IDeclaration ltot goob, anb fo tbe ~ni:Jgmrllt not lnen 
giben, but i~ erroneoup, anb ougbt to be rebedeb. Flemming chief~flice,:lf 

'tbe ~obenant lUcre tbat be fl)ouJb taItt aU tbeIWarel1 into tbe ~bip, rulb fo to 
tranfpo~t tbem, anb tben tbe otbel tJotbptomife anb cobmant fo~·to pap {Jim fo 
mutfJ fo~ tbe fame, o~ botb colJenant tbat ruben be retll~l1c9' to ~ondon .to pap {Jim fo 
mutb fo~ tbl? fame, bere of ncceffitp be ougbt to filetn bt~ rafting in of tbe 
Ware$, onb tbe tranrpo~tation, anb bi~ reto~n, brfo;c be tan reco\.1et tOe mo~ 
npagainft tbe otber, anb tbi~ be barb bert faileb to bo in bi~ jDedardtion,anb 
fo tbe }Declaration fo~ tbi~ befea i$ not goob, anb fo~ tbi~ caufe tbl? 9!.ubgment 
i~ erroneOUl1, anb to lit reberfeb. Williams Jufiice, ~bi~ bitferencc mDp be ta~ 
hen, ~ere tbep are not ll~ feber.! ~obcnant$, on!! fo one againll mmil}er; but 
tbrp are bert a~ Concomitanria.S(f tbt one botb cobwaut fo~ to tranfpo?t (5001:1$ 
from plate to place, anti tbt otber cobenant~ to P"lP fo mucfJ fo~ rbe fAmr, tbeCe 

. are f£beraf(obenant~, ani) tbe one map wdl babe bi~ ~ttifJn againll 
tbe 
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--------~------~------~~~--~~~~~--------------~ tbe ot~cr mClrIp upon .tbe ltiobrnant, anb ro~ b1MCb of t,be ~atltr, but in tlJt p~in~ 
tip!ll cafe bert, tbert 1~ matte~ p~e,cebent to ~e boue to tn t~tle tbe partp, to ball't 
tbe monl' €olltnantrb ~o be pmb, . nub tbat t~ tbe p~epa~tng ~r tbe ~btp, tlJe 
l.abina of rUe goobs tnto tbe ~bIP, ani) tbt ~ranrpo~ttJ~g ot tbt1ll, ~c. ~t$ 
tfJtn fo~ aU tbiB ['be monp €obcnantell to be palb, tbe 1tlbltlJ be cannot rtcober, 
btfo~t pcrfo~mance of tbe fo~mrr part to be bone bp lJim; anb tb1~ be ougbt to 
babe aUrbgeb in bi~ lDeclaration 1tliJicb be barb not bone, anb fo tbe ~eclnra~ The ud rnent 
tion ncat gonb, anb tbe '9[ubgm£Jlt ~rroneolt~; but tlJe ~ourt not beIng full, IIrr0n~ou~ by 
tbe reucrfal of tbe 3lubgmcnt llla~ not pjonounceb, but tbe fame llltl~ abjourn. the opinion of 
tb to anotbct time, tbougb tbe opinion of tbe tb~re ]ublJe~ \.thl$; tbat tDe three Jud!{cs. 
jDedarlltion 1na~ not gOOb, anb fo tbe j(utlgmcnt (!frrOJltou~. 

, Mary Moore rhiiltiff ag:tinG: Gerrard Moore Defendant. 

I c$ on ~ttion upon tbc cafe fo~ a lP~omifa~, upon Non affumplit pleabeb, a ®er~ , 
bitt lna.G fOUllb tOt tbe f'laintiff, ani) tbe cafe appeorcb to be fbi»'; one at tbt An ACi1tlon r 

t: '" . (11 k.. h h· . upon t lC ca.le tEqucll of tbe jOefenbant, anb IO~ ~~m uut wtt~ t~e parttut ~tlm mOl1p) tub for breach of 
Imp certain Wore~ anb €ommobtttc_, t~c tnb1,cb tnere fo~ bt~ tranfpo~teb promi[e, ~c; 
into Ireland, anti tbe jDcfenhant at ltIbofc rcqudl tbl~ wag bone, tub affume anil 
p~omire fo~ to repap tbe monp, fo IIp bim to be lain out, fl.1~ ~on~papmcnt 
ltlOctcof tQe 2llttion 1tla~ b~ougbt nnb fo~n1) fo~ tbe 19Iaint*ff •. Dodderidge tbe 
Jiing~ ~crJrant lllobrb fo~ tb~ .IDcfcnbant tn arrcll of jjub.gmcnt, tbat tIle lOe:< 
dllration ~('r~ 1uo~ not {toob, brcaufe be botb 110t tberClll ~ben= , t~at tbefe 
1l00i:l~ bp I)im tbu~ bougbt~ bib eber come to t~c ~tf£ ~f tbe }Dcfcnbant; tbe mar:: 
rer onIp bere con{Jbcrablc l~, ~ben tbe JJlamtttr.tJtb flu], [[{l'lr~~ nt tbe tr:: 
qurrt of t!:Je .roefcni:ltlnt antJ fo~ Olin, anb be P10mtfinO' to repa!J blm tbe monp 
laita Ollt, hlbctbcr tbi~ bo tran~fer anp p~opfrtp to tbe jDefrnbant o~ not; anb 
ltlOetber tbc Pdoprrtp rcmnin~ to (Jim \nbo [tougbt tbern; tbat tbe p~optrtp botb 
nm tnuGllin in bim ; Uf ongbr alfo to babe a\1crreb furtfjer in bt~ lDeclaration; 
tbat mD1cl1 t~e goob~ were bdibeub to bim, tl)at be tben p~omifeb fo~ to repap 
tbe monp 9anb fo~ tbi~ ouitmon, tbe iDedaration i£l befcttibl', antt to~ tbi~ C,111fe 
3lubgmcnt ougbt fo~ to be arrdJrb. WilliafUs Jufi:ice, If tbe mfe ban berll tbat pou 
bo PJomife tbat fucb monir~ a~ tbt t~latntifffball lap fOlib anb iliffiUrfc, fo~ 
futb goob~ fo~ pou, to be trallfpo~t(b into Ireland fO! pOU,~ pOll bo oiTnmc an]) 
P10mtfe to pap tbe fame; i$ not tbi.t1 a O'oob p~omire, altb upon goob ronfibcr" 
ation~ dcarlp it i~, anb gib.~$ a goob caUrt of ~ttion to rbe }plaintiff', if tbe 
11l0l1P be not paib. Yelverton Jufi:ice, :J)f:J[ bo rcqllcll one fo~ to bUp [ucb a ~£Ib~ 
ing fo~ me t anti bo p~omife tOat If witt rcpap him agoin, anb I]e bup~ tbid 
(!;elbillg fo~ me acco~bittlTlp, dcarIp be map wrUl)abe an '.Ninion upon tbe tafe 
agninllmc .fo~ t,hi~ mo~p upon mp p~omife, flnb 9f l1l~P co.Ite tbe ~etbi"g, anb 
ltefo~e mp tafung of 111m, tbe p~opertp of tbe ~di.ltnll 1~ not til bim, mba 
lJougbt bim to mp urc, but fbe p~OpCttp t~ in mc~ tubo trqucllth {Jim to bup tOe 
~elbing fOJ m~, quod rora Curia concelfit; fo bert in tbi~ Ci.lfe rbere map a p'o:: 
mire fo& to. rtpilp oU fueh moni~~ o~ f1JOll Ib be bi~burfcb fOJ I)im, fo~ ccrt~il1 
W}crrf)a.l1blre~ to ~e tranrpo~t£b tnto Ir:land, fo~ not papmrttt ofh.lbitb monie.9', 
tl)e ~ltlpn bcu t~ \DrIl b~ouglJt ngatnll bllll, anb tbc IDedortltion i~ goob, 
nub fa 9fnbgml'l1t ougbt aCCO~lJing to tl)e 1i)erbict, to be giben fo~ tbe i&laiutitf. 
~bc 1nbolt ([ourt ag?t('iJ in rbis, tbot ~lJi~ 1.9' a clear .Cflfe fo~ tbe ~lainriff'1 
tbnt tbejDcfcnbnnt. o.ug~t fo~ . to repap tbl~.monp, l1otlUttb.llollbhllT tbe gOobS 
bJere not bougbt wub tJt~ p~opcr monp. nnb tbot t~c ~1f!lJltiff berl' batb jnff 
eaufe o~ ~(tion; tbat tbr iDcclaration i~ goota, anti ]ubgment to fie giben fo~ 
tbe ,Iatlltirf. 

Note, tbat tbe It!ounfeI fo~ tf)e }Dlnintiff' info~mcb tbe ~ourt? tbat ttle ~(ail1tire 
1na$ in fvr~a pauperis, tJ tbcrefo~e p~apdJ tbnt tbt ~IaiJlt. migbt not pap tbe bot; 

'fJeumfe,a..s It Wa~ alIfugcb,tbe~laitlt.tthl~ not 1tI0JtIJ fo mucb a~ to pap tbe flor. 
Z Will;' 

.. , 
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Williams Jufiiee; pOll eugbt to· pap t~e ;l5l'1:t, t~i~ llotwhOffnnDin'U, onb tbe bif::, 

Nota, Ie cliffe- Ference id tbi~, lnbcte pO tlo recontt, tberc pOll orc to pap' t~e ~ll.r, t~ougb 
re~c~ rOlk:hiDg p~u fue in forma pauperis, otbcrwtfe ttlberc it gorp ugainn pon: ~~e 1tlbolt 
;er~~~ju~~~' ~uurt hle!c dear of opini~n tbot tbc JDedaratiou brre i~ {Tooti, tbat tfic ~latn: 
ment given per tt[f batb lull couCe of 2ilctIon, flub t~crcfo&e tbe tJiulc of tbc ([attrt llHlp; 'quod 
<l:uriam, &c. intrerur judieum pro querente,· nu1) tOc ~o.r paitl. 

Skipwitb Plaintiff agairift----. the Inn-keeper~ 

:kipWiths caf~, IJ~ a ~rollcr anb Qi:onberfion : ~bc cafe appcarctl c~ De tbicl1 ; ~ ftrallget 
~fJ: Trove~ comep to an lnn tottb mp ~o~re', nnll tbcrc leabcg lmn to fimllJ at ~ap, un::, 
n conver Ion. hucWn to tbe oruner; tbc ~o~fc tgerc eat$ ont ~ill' Ptice anb baiut; tbe pattp 

wbicf) left f)im tbctf, comr~ not to pap fo~ biIn; nfurnHltb~ tbc trn('cUJnr[ of 
tbe 'o~re bearing of {jim come~ to tbl? :l'nll~ flub tbet c finbillg of bi~ E-'Ct[c, ile::, 
manll$ iJim of tbe ':Jlmdtcepc[, \.nbc refufell [0 llclibcr bin~ unicf% tbe WOl1p 
tbere OWing f02 bim tun.s patti; tbe qucftion mobeb to tIle qrourt l11B~ tbi$, 
. bom tbc jlnll~lieep£t mouB)" come to bi~ monp, ani) \tJ~£tbrr in tbi$ cafe te map 

. retain tbe ~(l~rC, until ~c be pairl anll tltfcbar!1ci)fiJ~ bip m1?eat, in rcgsrb tbtlt 
be lnbicb left tgc ft)O~re tbcrc, lthl$ not tl)e true oWl:er of tbc l~o~fc: ~be ~ourt 

2- Cr. I 8 S.l 89. in tbi$ cafe were bibinci); bp tbc opinion of two of tOe 9Iubgc~, tf:Je jnn,hocpcr 
Mo. 876. 877- bere map ttlcli.rctaiu anti kffP tbe j}o~fc, till te be rati~ficb t~e monp tbnf ow~ 
3 Cr. 27

1
.
2 72

• iug to bim fo&. bi~. Wleat; anll l1p two ocber of tbc .'9iubge$, t~at be roultl not 
~okO.~~;.11 ~:: rttai~ pnb http tbe tJ02fe from tbe true o~ner f01 ~t.~ Wleat~ linng not feft tbere 
2. Ro.Rep'43 8. up btm, tur up a firanger unknown to blm. WtllJams Jufbee, anb Croke Jufiice 
-+39· batb of opinion dcarlp, tbnt tbe ]nn~ftrcprr map retain anti rteep bhn fo~ bbt 
Pop. '1.~7· . ~eat, till be be patti anb fati£Jfieb fo~ rbe fame, fo~ tfJat tbc ]im4teeprr bere i~ 

notl1ounb to take (ttto11JIcbge oftbctruc owner of tbi~ ~o~re, tfJtt~ left to Ilanb 
in {)icl1 7]Utl at ~ap bp onot1)er. Yelv. Jufiiee, anb FCinller Jultice beltl tfJ! ccntrarp 
tl)at in tDi~ cafe tbe j"nn:fii.'cprr COIUlet rHain t111t1 ftcrp tte lOo~fc from tl)e 
rigbt o1tincr, coming tl)itl)er fmb bemanbing ofl)itJ!, tin be be path fOt l)i£i mMt, 
being left bp 1.1 firanITcr unknomn to tlJe rigbt otuner, but tbat be mull babe bi~ 

. remetlp againft tl)e partp lUl)icblcft tbe iOo~fe tbrrc?unil of l1im (o~ Qf liO bob!') 
Ended by a~ babe lJill fati.sfactia.n fo~ tbe time tflat tDe I!?o~fe continueb tl)cre. Flemming chief 
~:~:~m:~: p~;_lufi:icclna~ abfcllt, ~nb fo t1)e ~ourt rcn~nitld.l bibiilcb in tbi~ cafe, anll no mOlt 
ties. faib in it; t!Je parneg afrer\tlQtll~ ag~ctb. . 

. 
A man bound Note, tbat onetua~ l10tlnb bp Flemming-ehiefJufl:ice, fo~ to appcarin B.R. Croke 
to appear in mobeb tl)c Ittourt fo~ to babe l}i~ appearance refpitetl, in regatb tOat be wa:, 
B. R. before arufieil in tbe interim, at tbc fuit of unotlJcr, anti imp~ironeb, Co tlJot be coultl 
the day, &c. not appear. Williams Jufrice, if a man be flOUlli) bp a fifcognifanrefo~ to appear 

in a €our~ of ficco~tJ, if bcfo~e tlJe bap of bi~ appCutfl11CC, be is arrrficb at tbe 
. fuit of tljc ~if.1{T,; aub Oefo}e tbf bo,p of, ~is appear tlJ1(C be i~ irnp~ironctl, tbbt 
fball bifd)nrge bl~ fiecogmfauce; but 1t be be arrrfictl at tOe fuit of anotber 
anti imp~ifondl, bp trafon of ll1bicb be cannot ftcrp IJj~ bop, be l1p t{ii~ barb 

, b~oIten big aecognifance, anti tbip i~ tbe i:lifferrncc to be obfcrbcb fo~ goeb lratu. 
N&tethe differ- tqI:f)c \tJl)ole ~ourtin tbi~ caff bib ~trm to ~ndtn(', tOar in tlJi.9' cafe be fboulb be 
~Qr.:e w~~re a bifcbargd!, bccauf£ tIJat be wal1l1efo~c tbc i:3ap attend. anb imp~ironcb, fo tOat 
fo~~;~a:.~~~e it 1tla~ 110~ tn bi~ polt1Br fo~ to flppcnr. YVilliams Jufl:ice, be migbt babe 
thaI! be forfeit- entreb bal~ upon tUt feconn a,rdt, anb Imp~tfonm,ent, anb fo to babe 
4td,and where ~nIargetl {)tmfcIf, an~ ~ppe~rd.l; t{J£ re.ff of the. ]llnge~ agninff [Jim, bert:: 
a9r:. In tbat bp re~ron. of bt~ llnp~lron.mtnt be~.s to be illfcbatgell of bht appearanct. 

3Jff Littleton tn bl~ Chap. of €ol1ttnuaI claIm pIa. 43 6, 4; 7, anb 4; 8. wbere im::, 
p~ifo11tnellt {f)aU t~cure appearance fo~ to make a continual claim, anti ttJaU 
aboib a bifcent, o~ an utlagare, if bc be imp~irotlcb at tbe time. 

Note 
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Note, tbat in a ffidt of <!frro~ fo~ to rebtr~e a jJUbgnutlt gibetl, tbe ~rro~ 

alligncb fua~, tb~t an 91nfant .appearing bp bJ$ ~arbtan, anb toming to bi~ Infant ~ppelr~ 
full age, bib continul' niH bp blS ~arbl~n, 1tJbere.a~ be tben {fJoulb babe Oren Op by GardlanJ&c. 

Di~ ~ttu rnrp.; anb j:Uilgment 1tJa~ Co ~l~£n fo~ ~1111; anb to re~erfe tbe ~ubg::: ~d ment affir
u ment, tbin \1.la~ affigneb fo~ (!frro~. Wdhams Jufbce, anb tbe tubofe €OUtt dear:: ~J per ~uri

Ip tbat tbi~ i~ no ~rro~, but tbe :iubgment ou~bt to be affirmeb, fOJ tbe ~ubge, am. 
ougbt not to take notice, wben be tome$· to but full age, anb t~erefo~e bp tbe 
lliule of tbe 1llIJoie (!tourt, tbe j!ubllmenttna$ affirmeb. 

Armitage Plaintiff again~ Di/on Defendant. 

I ll) an attion upo~ tbe tafe fo~ a p~omife to pap, ~t+ ~be 'lainti~ bedart~.of An ACtion up
bibers rUtn# blPburCeb fo~ tbe lOefenbant, qure qUldem fummre In toto fe attm- on the cafe for 

gunr to tbe fum of :z. 3 ~. 1tlbtr.t a~ it1Da~ b.ut :z. 0 t. tf~on tbe Non Affump~ t p!e ~be a promife, Bee. 
til tl berbict 1tJa~ glben fo~ t~e platnutt, anb tbtS matter of tbt mlfraihng 
h1a~ mobeb in arren of '9(ubgllltnt. ~t lUa~ urgeb fo~ tbe }plaintiff, tbat tbi~ 
,being but onlp a miftake in tbe ca~ling. up, 1_ to pe amen~eb, antr. [0 lt1a~ it belb 
in one Gaughtons cafe a Dpet bere In tbt_ €onrt,blbo folb blber~ pltte$ of <lJ:lotb; GaughtonS .afe 
anb f06 eber~ piece be \tla~ .to babe fo mucfJ, ~b(i fI~ou~bt bi? attion upon tbe Dy;r in B. R. 
tafe fo~ tbe faib fum, anb It bla~ fOllnb fo~ bun,. anb In to;tffing upof tbe fum PQph. 1 SQ. 
tbere lna~ tbe like minake' anti it tna~ Itlobeb tn arren of Jjubgment, flut it 
11.1a$ oberrultb ,anb bp tbe auIe of t~e €ourt tbe fame wa~ ~tnenbeb+ Williams 
Jufiice, J! tua, of. (lCoumd in tlJe falb tafe of t~e lOper, ttJbtcb t~fe tna~, a$ it 
ltJa$ titeb anb abJutlgeb fo~ to be amenbetJ,tbe hlte tafe t1.1a~ bert tn tbi$ €outf; 
$ cafe of a fient fo~ 39 51. bUt, anb be to 1tJboUl tbe fame 1Ua~ bue'bib bemanb 
3 f. it 1tJa~ bere bel.. tbat be ought to babe tenb~eb tbe ~ 9 s. anb fo~ tbat tbt 
ramt ltla$ no't tenb~eb, tlJi~ wa~ bere abjubgeb fo~ to be a fo~feiturt, ani) 
tbat tbe otber map enter fo~ tbe fame, in ~eJarb that ~e bemanbinll of 3 I. in 
tbi' i~ indubeb a bemanb of the 39 s. ~o If a man be Inbebtetl to me in 20 I. 
anb 31 b7ing an ~.ttio~ fo~ 3? l.. ~ 'ball recob~r mp .. 2 0 I. WiHi.ams J uil:ice, ~t1b '. 
tbe tub ole ~ourt m tbld ~~mclpal care,t~e tntllalte In tbe calltng up, i~ to be ~e ~l:ake 
aml'nbeb acco~bing to tIJe truc calling up, anti fo bp t~t !liuIe of tbe €ourt, tbe a en e . 
fum wali amenbeb. 

Pothill Plaintiff againlt May Defendant. 

I lfl a ~~obibition, tbe tare1l1a~,tbe jDefcubant being t&arron ofb. bitt libel itt A P b.b'. 
~be rpiri~llal €'o~rt fo~ ~itbe.a ~o~ ?ilva cedua, anb fo~ tbe 'e~bage fo~ bepa:: gra;;ed: ~~Il 

!tUrIng ~f bt~ ~~lbl1lg~; tbe i&!atnttfftbere fbelneb tbat tbc.p 1l1ere bbt 'ack~ 
up ~elbtng~ tn~lcb b~ heptfD~ fJt$ _plearure, anb fo~ btmfdt anb bi~ retbant~ 
to rIbe upon bemg bl.tt fabble 'o~fe$; anb tbi~ plea being tbere rtfufeb, fo~ 
tbi$ caufe bc p~apelJ a l&~obiliition i tbe Wbolc €ourt lUere dcar of opinion 
t(Jat tbere 1tJa~ ~O)b caufe fo~. a ~~obibi~ion, fo~ tllat tbeft ~O~rt~ art not ~itb; 
alde, no~ anp ~ltb ~erbage t~ to Oe patb fo~ tbem; otberWifc it 1l1ete if tbep 
bab bren €art~bo,~fes 1Dbtcb be bab to till bi~ ~~ounb, o~ fl)~ €attel flougbt, aniJ 
fatUb to (ell agaln fo~ gain; fo~ tbere be ouallt to be anpltlerabfe to tbe ~arfon 
fo~ tbe 'erballe of ~bem, but not fo~ ~be. I!}erflage fo~ bi~ i!I)dbing~ bp {:Jim kept, 
anb ufeb onlp fo~ bt$ pIeafure; but If It tua~ fo~ mo~king;,o~ft~ fo~ tbe €art 
o~ }J)Io1tl,. o~ fo~ fat eatttl, b~ugbt anti fattell to ftU agaill-;., of Cucb €attd al~ . 
lo1tJance I~ to be ~ab~ fo.~ tbClt )pcrbage, bttaufe tbat a Jj!)~ofir botb rome in bp A Prehibition 
tbrm; but otb~rltJ~fe tt l~ of Cabblt iPo~re~. ~bt tubole ce!ourt agttttb in tbil. granted. 
anti tberef01t In tbt# tafe; lJp SuIt (If tbe €ourt a j)~obibition i$ 1f1anteb : ' 

2 2 Dahy 
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Dab, Plaintiff againft Holbrok..e Defend3.nt.' 

A Writ or !r- 1-a mait of erro~ fo~ to rtberre it ~ubllmtnt gibett againll tbe ~Jaintiff', Dei 
ror to reverle tng an ~nfal1t, tbe <erro~ affigneb anb tnnlleb on tua~, becaufe tbat tbe, 
aJud&mcnt,Bc:c. ~ubgmcnt gjben againll bim, tua~ quod capiatur, tbe lllbicb ougbt no~ fo to l1e, 

upon t{Jt~ook at Mich. 16. & 17 Eliz. Dyer. fo. ~88. placito 41. tubere tf an 91n= 
fantie i&laintiff bp bb1 Procheine Amy, after bi~ full age mafteJt' an ~tturnep, 
anb tben betomc$ N onfuit, be fbaU not be "ere amrrccb, fo~ tbat be i~ lllitbin 
agc, nnb if fo, tben no Capiatur ougbt to be a\llarbeb againll an ~nfi1nt, ilnb 
tberefoa'c tbi$ being bere ro a1llarbcb i1S a dear ~rr.gt, anti fc tb,? ~ubgmtnt 
Q];rroneou#, anD fo~ toil1 erro~ to De rebtt'feb. Williams Jufti(~; ~ ~ubgment 
quod c~pi~rur, ~u~b~ not to be giben.againll an ~nfant; fo~ tb~t an ~nfant fU
not to be Imp~lfonetJ; anb tberefo~e It appear_ bp tbf ~ooIt of ,.~ 4 Aff. pJaciro. 17. 
hlbtre an l!nfant\Ua~ founb to be a biffeifo~ anb not itnp~ifoncb, becaufe be1l1a_ 
lll~tbin age,; ,anb hlitb tbb1 na~££~ 10 AIr. placito 1 Brook title Imprifonment placito' 
~ 7. 38 AlI: plaCito 10, Firz. title Imprjfonment placito 2.7. and Brook title Imprifoment ~lacito, 
61. & ,8 K 3. fOe 5. all 1:10 agtre'ln tbb1, tbat an ~nfant Jf)all nLlt b~ imp~irondJ 
-1-3 AfT. placito 45' Brook title lmpr.ifonmenr, placito 7;" an ~nfant i~ founi) a lDiffeifo1, 
fo tbat be ougbt to lie imp~l(oneb ; bt mall be patboneb per Curiam;Cjuia Infans. 
Pafch. 43 E. j Firz. title Imprifonrnent placito 16. 3ln an 2Ilffife, It wa# fotinb fo~ t~e 
~laincitf , abjubllcb tbat be £boulb rttober (eirtn of tbt ~anb, anb tbat tbe 
~tnant fboulb be amerccb anb taken; but becaufe it appeart!) tbat be llla_ 
ltlitbin agr, be wa~ ndrbtt to be amerteb no~ itnp~irontb, but botb of tbem 

3~ An: pIa. II. parboneb, Cjuia infans. 3 o. Aif. placito 1 8 Fitz. title I mprifonmentpla. 10. 6c Br. tit. Im~ 
11~~. tide Imi prifonment pIa. 46. :Jnan ~ttaint t~ougbtbp an91nfant,wb;tb paffdl againll biln, 
~r~ e;;:-~~~cp a. anb be 1lJa$ tbert abjubgcb to p~i("n, anb pet an lnfant) btlt bp 4 I E. ~ Fitz. 
ImprifonOlcnt title Imprifonment pIa. 17' an 3lnfant .$onfuiteb in an attaint, fbaU not be imp~i. 
pIa. 46. foneb, quia lofans. 16 Aff. placito. 7 Fitz.title Imprifonment placito 2;. & Br. title Impri

fonment pIa. 4;. a feme €obert being founba jDdrrifo~erd, \llitb fo~ct aub ~rm~ J 

ijJall be imp~ironeb, but tolltrarp it fball be in tbe cafe of an lnfant, 14 E. ~. fOt 
18 Br. tit. Imprifonment placito 4,. ~tuo were founb roiffrifo~S Witb fO~tt anb arm.t1. 
tbe one of tbcm'lUa~ an 3lnfantbut of l~. pear~ of~ge, anbtJJtrefo~e be tua£, 
not imp~irontb, l1ut tlJt otber b.1a$; fo tbat bp tbere autbo~itit$ it appf arl,· 

J 4- E. 1. (G. 
1 8. Brook tit. 
Imprifon. pla
cito. 43. 

tllar an Jlnfant ftJaU not be imp~i(onrll, fo~ anp (aufe bp bi~ ~Obp, aub a(~ 
to~bina bereunto, t~ete are two bireCt ptfibent~ abjubgcb inpoint in tlJi$ <uourt, 
a# Williams Jufrice obferbetr, tllar an ]nfant ftJall not be itnp~iroJ1cb bp bi$ ~Obp, 
anb tberefo~e in tbe p~incipal cafc bere, tbe 3lubgment glben againff an Jlnfant 

quod capiatur i$ cerroneou$. ~lro bp Williams JutHcc, a '-obltmon fOt bl~ 
,contempt fb~1l be fineb; but tllett is no. taft in tbe'1!ahl to be tbdncb, fo~ to 

. hlarrant tbl$, tbat tbe J!ubgment agaln11 an ]ufant fboulb be quod capiatur, 
(unlefs it be onl~ in cafe of feIonp) <tbi~ e):ceJ1teb) t{}ere i~ no cafe in ltabJ, 

Judgmeat reo fo~ to mart ant tbl~ 3lubgmtnt,bere g1ben agald an ]nfant, quod capiatur: ~be 
v,erfcd per Cu· ltll)oIe QCourt bib alJ~lt Witb bim berfin, tbat tbi~ i~ a dear I!Crro~, anil tbertfo~t 
na~. IIp tbe Suleof tbe Couct fo~ tbi~ erro~ apparent) tbe Jjubgment tua~ rel.1etfcb. 

Anaion upon 
the c.lfe for 
words, Ike. 

Tut Paintiff againft Kerton Defendant. 

1- an ~ttion upon tbt care fo~ rcanbaIou~ \no~b;t fpokl'n {tp tbt lDefcilllllnt of 
tlJt plaintiff, being big~ ~beriff of big €ountp, anb a J[uffice of lD: Mr, 

tue tuoabt/ Were tbere-(~) Il}e'::"'meaning tOe ,Iaintiff, batb (ouImeb tbt ~~lr~ l r 
Harct.mi 
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(peaking of tbde 1llo~bli to be ad damnm 2.000 I.lt~on Non cuIp. pItabcb a bcr~ 
bilt 1t1a~ giben fo~ rbe i9Iainti[. It ltlas moUeb 1n arreff of ~ublimrJ1t tbat 
tJjeft 1tJo~~ are not ~(tionabl~+ l dverto?'.9roke, ,Fenner J anb Williams Jufric~s, 
Cl!Jit\rlp tbefe tuO~ll_ ate not Qtttona~le. WdlJamsjufbce, ~bere ltl~Ji a tafe bert tn 
tDbf' Court abiulJgeb, tubert an ~ttton upon tbe caft tuae ti~o~ggt f01.1tlo~bl bp 
a ~ercbant ~laintiff, fo~ fcanllalouS ltJo~b.d fpoken to bun, tul)lcb 1nO~b$ 
turn tbefe (~) ~bnu art an errant _nabc,. fo~ p~u" b.abe€oufrneb a!1 Coventry; " 
anb upon a motion in anell of 9lub~menUt tuaJi abJ.ubge"b bP. tb~ wDole ([ourt Jud~meRt per 
bete tf)at tbcfe tn~~bJi were not acttonable, anb fo In tbt .p~tnctpal cafe bert, CUnam,lcc. 
tbe Jrourt Was deat of opinion tbat tbe 1ll0~b~ ar~ not ~~tonable, anta tbert~ 
foat tf)e Sule of tbe €ourt watt, quod querens mlcapult per bIllam • 

. 
Pelt) Plaintiff againll: Waight Defendanr~ 

I" - an !lation upon tbe cafe fo; ftanbalou~ tuo~bli fpolten Ep t'bt~ Dtren~ . 
bant; to tbe ~Iaintitf, 1llbieb tuo~b~ mere tbeft, (~) ~bou art a tbitf, fo~ ~I:feu~~: 

ttJ0ll bali lioHen mp (f)etlf of. €~~n, ad-damnum. ~pon Non Culp. pltabtb a words, &te, 
berbht ttJa~ founb fo~ tbe )j)la1lltt~+ Jlt tuaJi moUcb In arren o~ 9jubgtnent tfJat 
tbefe UlO~bl au not ~tti(!nabit+ . ~be Wbole qrou~t clear of optnt~n) t{)at tbeft 
b.lO~ll~ are ftanbalou~ anb ~Ct:tclt1ablr, bccaufr It was €o~n (ping upon tbe 
~1ounb; anb fo if tbe tuo~b~ ball {urn, ~bou batb ~ollen a bufl)e1 of tnp ~p~ 
pfe~ on tbe ~~tJunb, tbefe tuo~tHf bab~ bren bert abJubll'eb to be ~ttionablt; Mo ~ 
otberttJife it bab I1ren, if tbat be bab fatb mp ~pplr~ out of mp e~cbarb, tbrre d, Rep. 89. 
not ~ctionabIe; but if tbt wo~b~ bab bren, ~bou ba.n llollen ttuo ~rlUfun£t of 
tnp tuoob, tbtretno~bl are attionable; anb fo bert In tbb1 p~indpal cafe, be~ 
taUre tbe qtom tnag mabc up in fbrabe~, anb tbe partp batb a fpedal P~Optttp 
t{lerein, anb 'tDerefo~e tbi~ i~ felonp, anb fo~ tbtl caufe tbtfe wo~bS tbU$ bert 
(poken to tbe ~laintiff', are berp feanbaIoUJi anb \ntll ~~i0J.lablc, anb fo bp Judgment gi"en 
tbt ftule of tbe 4!ourt, :Jubgment wa~ turreb fo~ tbe platntttf. ;r •. the COlirr. 

Nota, tbat an ~rtion of ~refpaf~ 1tla~ l1~ougbt bp tbe WJalltr ro~ an ~tl'ault An Aa' . f 
anb ~atterp of bi~ ~crbanr, rbc tubidJ ~lTault ani) ~atttrp tua~, fo~ gibing Affalllt

l

::: 

of bim a ~orou rbr ~ar, ad dammum. UpOn Non CuIp,. pleabeb a berbitt ltla_ Battery, Be .. 
gibcn fo~ tbe ~Iaintfff. Jlt \tla~ mobeb in arrttl of liubgmcnt, tDat tbc j)ecla~ . 
ration ltlaJi not goob, fo~ tJlat it i$ not fait, in tbe Declaration, per quod Cervi- . 
tium amifit; I1p tbe opinion of tbe 1ttboIe <£'ourt, tbt ~a1lcr fball not tetobcr anp 
bamalTc~ if bi~ ferbant 1tla$ not ltJounbrb, fo tbar bp reaeon of tbiJi "be batf} , 
foff biJi ferbier, anb fO be ougbt fo~ to lap it in bilt Declaration, o~ tbe fame' 
i$ noc goob. Williams Juftice dUb one Glanvils cafe, in an ~ttion of rqrrerpaf~ Glanv'lJ fi 
fo~ an afrault ani) ~atterp, tnbicb UJa~ fo~ gibing a ~ox on tbt ~at unto ali C~ II. 
linill'~t, anb fo~ ltJ~ic~ be b~oull'bt bili ~ttion, !lnb bib recober 1.00 I. bamagel 
fo~ rIJ1~. ~n tbe p~lJlctpa( tafe beut f01 tbe omlffion of tbere 1tJo~bg in tbt j)t~ Judgmcut, ace. 
daratlon per quod fetvitium amifir, tbe j)edaration i~ not goob, anil tbe ]Rule of . 
tbe qtOUl't tva$, quod querens nil capiar per biftam. 

Nota, bp Williams JlIfl:i~e, an~ alJ~tt~ l1p tbt <£'ourt, t~4t it a man bo mart'e a 
310pnture bpbrrb unto f)t~.[Z[llf~,bUrtng tf)e <lCoberture,anb afterblarbsof t~ht 
2[anb tbe iluJfbanll anb btlt mtfe Ilo Icbie 6l fine; pet deadp, tbi~ (ball be no 
It~t to bet from b~inginlJ of ber 1J1l~it of jDolUer, but rOat 'be map tudl ~abt 
tDtfj after tbe beatb of ber ,u,banD. 

The 
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The cafe of the COrifrable of Stepney" . , 

Tou~hing the Nota, tbilt a m~it of tlletlitutio!l, tua_ p~aptb, fo~ 'to rttlo~ea ~ontlaflJe tO~bbf 
~~CC~lOll ~~ _ plact tubere ~e hltl~ €onijafllt, laet~{f CbOrf~ .ro~ ~be Dille o~ Seepney t anb lltlO~l~ 
fia~ll;sg~c on bp tbe Siufiuc£) of }pcact, anb blfplaceb agaIn, of ltlbttb ~ano, tbe IO~b 
The c;fe of the Wentworth hla~ 1!o~b, hlbicb €ollllable of bbt waS remobtb lJefo~~ bp tDe 9Iu~ 
Coaftable. tice£1llf ~tace at tilde ~.uarttr ~tmons, (anb after put in again lap tllet"o~ti) 

-Williams Juftice. ~ullttt1f of }&tace are to e1cct QConllablc$ of JPunb~tbs, 
anb aifo bigb QJ:onnafrlc~, anb t~ere a~ tbtp are to be cboftn bp tbtm , fo tbtp 
are alro remobeabit bp tbem, if tOere be eauft fo~it ; but if it be in a W}ano~ 
anb tbe €onllabte i~ cbofen anb fl1lo~n in tbe Cl!:ourt ht, tbe JjutlittB of ~eace 
bert babe no potuer J10~ !l.utbo~ttp fo~ to birplace b.im :. ~ut t~tP map fine bim 
if tbert be muft fo} 1t. Yelverton Jufi:ice, agt~b tuttJ) blm lJerttn, tllat a ~uSli(e 
of j):ace cannot btfplace fucD a ConllalHe betng rletttb, anb fbJo11l to be eo." 
Hable in t~e €ourt 1!~t, (a~ bert in tbi~ cafe be ltla~ )~lfo a 1iufiice, of J)eatt 
iii not to dell a ptttp cat.mUtable. 9fn tbe p~incipal cafe, fJtre tile cull om of tbe 
place tua~ tbat tbtJl)ti1l'bbour~ in tbdl}amlet tuere to make tboict of fucb an one 
to be tbdr ~onllable,· anb to p;efrnt bim to tbt 1!o~b Wentworth 1!O~b of tlJc 
~an01, anb tben to babe Dim ftuo,n, a gJuJiice of ~eace cannot bifplace Cucb a 

• €onfiable.:lin tbi~ cafe tbt matter 1lJa$, tbe 9fulliCt~ of }pract bib remobe anti 
bifplace tbi$ €onllable, (tbu~ drtteb anb fwo~n,) anb bib elect anb flnear an 
otlJet:, to trecute tbe place of a Cl!:onllablt t{Jcre, anb tbtp of tbe '£Imler Q~ 
to~bing to tbdr-€utlom bib ebufe tbeir fo~mtr QConllable again, anb bifpla
ttb tbe ot{Jtr, anb upon tbi~ be p~apeb a m~it of ]Rellitution to be rello~eb to 
fJi~ place of QI:ontlable agam, Dring fo~metlp cbofen anb n.tJo~n to rrccute tbe 
fame, bp tJ)e tjfullict$ of Weace. Williams Juftice, rqrbere i~ no p~efibent of fucb 

1:To Writ or a mrit of lIiefiitution fo~ a €onllable. ~ut an ll~ber bp tbe ilittle of the 
Rdtitu~ion [orQCourt l.tJa~ entreb, tllat t{Jt fld! bifplating of tbe QI:onllable c{Jofen bp tbe al)ilr~ 
~on~aole to anb app~obcb of bp t{Je 1!o~b, h1a~ altogetJ)er unlawful, anb tfJe €onllabte 'bofm 

J! pace. anb two,n up tbc ]u~ice~ of,ea.ce to be remobeb~anb tbe firn to be ~ol1nabre al' 
gain, an.b fo to contmut acco~btng to. tbe ~Ittttoll of t~e lllamlet.; anb fllat 
tbe '9julltccP of }peat" babe no potuer tl1 tbl~ care ober bIm, a$ to btfplate bim, 
but tbat tbe no~b 1tJbo bib app~obe of tfJe cboife of bim, map again fo~ jua cau(e 
rcmobe anll bifplace (Jim, anb fo map tl)e :JIullile~ of i)eace bo bp tbe ~onna~ 
blctf of rbe )1)unb~tb .o~ J)igb 4Ionllablr, fo~ goob caufe. 2nnb aU tbi.t1l.thl~ deadp 
fo ag~reb bp tbe tuJ)ole q!ourt, anll fo no D9~it of Jliellitution g~antfb ; but an 
cli)~btl {tp tbe mule of tbe €~urt, fo~ tfJe tl'ffo~in{tpladng anb fetling of tbe firll 
€onffable, (cboren bp rbe 1l)tlle app~oben of tbe ;Jlo~b, 'anb (1tJo~n) in bi$ plate 
ngain. 

All Alii.nef 
Debt uJ"ln a 
Ecnd, Bee. 

Hewet Plaintiff ~gain!l: Painter Defendanr . 
• 

I~ an ~ttion of Iqt~t upon a ~o.n~,tbe lDefe.nbant bemanb~ ~per oftbe ~ontr, 
ani) of tbe conbttton, ~e COnbltlOn of WblCb, ~onb lua~; that tbe obbgo~~ 

were fat to pap aU futb fum$ of monp fo~ ~itbt$wbicb fboufb be Icbieb anb 
upon rbe 4@per ~f tbe conbitio.n tbe lDefenbant belUl;lrrs in i:aht, anb tbe gutf
rion tua~ toutbmg tbe t~pofitlon o~ tbt ~o~b_ (lnfJtcb t1JaU ftt lebicb) \ubttbe\: 
tbrfc bJo~b,£t q)alI not b~ conllrurb, 1n tblS manner. (~) Iebiell g~ to be iebieb; 
anb alfo hl~ftbtr leblrb 0t ta,tdl oJ atTelTtb flJaU not be raib, in tonllruttion 

of 
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, oflaJ), to be ail one, ani) a~ tauc~inlJ tbi~ it 1l.la~ urgcb, tbat wo~1)$ ffJaU 
l1e takrl1 ~ conffrucil aCtO~lling to tbe in~ellt of tbe partie~; ani) intention anb conf. 
firUltlOn of ttlo~b.d ffJaU be takcn aW)~i)lnll to tb~bulgar (t ufual fence. ani) man;:: 
JJl'r of fpeecg. lnitbin tbofl! plnccrJ robere tbe 1t.lo~i)$ are fpotten, a~ ln Lincoln
/hire, lnbrrz 8. firihe~ matte a bufbcI: tbl! 9IUi)gt~ of tbe €ommon llatn are Cd 

, tafte notice of particular ufage$ in fei.1eml place~, a$ of London mearure in 
Imving ~f dotb tf}ere, ~nb (0. fbI.' particular ufagta, Ulli:J .tbc manner o~ fpeccb 
in parttmlar Q!ountrtc~, l~ to be be refpt'rten , a$ til eommo.n varIance 
to [ap of ohe in fucb a place, 't,bat be batb firnpncb a ~are , tbl$ t$ taften 
foz bifirflincl:l, witb fud) an allermmt of tbe ufage tbcr~ to be fo. ~f on ~ct" 
ieul upon tOe cafe be (J~ougbt againn one, fo~ tbe 'to~Ulg of a ~tlb£t faIt, 

, anll-it tua~ a ~iiber falt[eUar; tbi~ ltJa$ crcepteil agamff, but atlJubgeb betc, 
. tgat tbe ~ttton \.tlll~ well maintainable, fo~ t~at tbi.;$ i$ aU on~ in <erol~lmon 

fpcrcb {ln1:J patitlllCt, anb to tbi~ purPOrt a cafe tna~ cuei) to be allJubgrtJ Ut tbe 
C. B. tbat ~illg Stcphen up lJtff 1!cttcrcti l~a~rnt~, btb. g1an~ unto one ~Iga maris; 
1tlbtcb ttlo~b (Alga) batb Hgnitl'c a Weell tl1ijub rame 111 wltb tbc ffoIDtng of tbe 
~ea at a 11£111 W}oon, anb ttJtl~ but of rmaIh.l~lue; tbtP l.tiO$' tbere ruleil tQ 
be 0 goob g~ant of t~e mtrch, tubicg tile \U~ur tben btougbt tn witb tbe faib 
1llccb. -Croke Jufiice, l(ibe tlrrtmtrer !Jere l~ not {looi)., a$ to tbe WOJb~, (~) 
tareD, ratci) ani) iebieb, idem lignificant,bcmg aU one, anb to tbe fame purpore \J 
·cffect. Alga rnaris $ a wub,wbirb comr~ in at tbe fill11C time onlp tnitb tOc l1elu 
~oon, tbert tbep bib make a fabou,rablc confiruction ratber tban to fu.ff'rr tte 
g~ant to be boitl: fo hlbere it i$ [aib (leu, leb.icb o~ to be Jellico o~ tarth, tbi~ l~ 
aU one, 9 E. 4. fo. 22. ~n ~ttion of lOebt uprm an obligation lJ~ou!Jbt againff 
one ap> (!f.recuto~, conilitioneb tbat if one T. lUbtcb UH1P i1\eginrr of tbe pfain;:: 
tiff, ani) biS recejbo~ of biber~ p~ofitS tl.lir{Jtl1 tbe :Wrt~beaeol1rp, moulb truip' 
pap unto {Jim omnia recepta, & recipienda, in tbe faib office, t~at tben tbe rio-lib ob~ 
ligation to be boib; t'b('tn~ tbnt T. tl.lbicb '1tla~ bi$ rccriber, anb {Jail rcccibeb 
biber$ fum~, onb mabe·~e rocfcnbant bt~ ~.rccuto~; nnb tte lDefcnbant bp 
wap of plea faib; t{Jat {Je {ltltJ paib unto tile ~hltntiif nU IDbirb biB ~dfato& 
bab rcceibc1:J, be wa~ bere to gibe an account fOt botf}. Flemming chief Juftice, anb 

• Williams Jufl:ice, ag:eetJ berdn, tlJat tbi~ goctb unto lJarb, (recepta, & recipienda.) 
Fleming chief Jufiice,;I[.ebie1:J, tbat bt, to he tebic1:J, .nnb acco~billg to tbe ,(ullom of 
foe ~ounttp, taken fo~ taret), be mall be bounb [)p tbi$ fo~ to pap aU fucb 
fum$ of monp, al1 tbe ~beriff !ball Iebie ; fip tbi~ i~ to be untJrrfiooil aU Cucb 
rum~ of monp, a~ ffJalt come to tbe ~bcriff ro~ to be irbieb. Malieries cafr, Coke Mal1eries care 

.5· pa. fo. I I I. 1t1bere an abbot anb {Jifj QLobCl1t mabe a 1!cafe fi.l~ pear$, refer: Colie j. pa; [q. 

bing llient peorJp to bim, o~ bi~ rucceiTot$; tbat tbi%t £ball be taken nub con" J I. a. 
lltueb fo~ bim anb fJi$ rUrtelTo~d (o~) tbere tatten fo~ (allb); ct Cl$ toucfJing·con .. 
firmtion of 1no~b~, tOcp fball be taken acco~bintT to tbe <!!ommon parlilnce, 

. pb~(lre anb cullom of fpeecb 1tlbere tbe tuotb~ are fpoft£l1, 27 H. 8. fa. 27. b. tbe 
meaning aUi) intent of parth~$ tg to be obferbei), anb to tbi~ purpore Fitzherbert 
tbere pur~ tbe mfc, t~at If two bo make a <erontract f02 18. ;Warr£J$ of ~le fo~ 
o C{'~tain r~m of m~l1p., ani) be tnbirb vougf)t tbe $arrds of ~le 1tlouliJ babe 
!Ja~ tIlto bis bargJJJ1 tbe ~arrclg afro, t1l~elt tbe ale tt1a.~ fpent; but ittua~ 
fliljUl::{Jcb tbot be ~oulb not babe t~t :15orrFI~? fO t tbnr tbc.CGtnmott ufagc map; 
tbat t!)C bmbot fbouIb babe tbe ~Jrrct5 agilm, anb tbe 1ntcnt of tfle pt1rtic~ 
nebertna$ tbat t~(' b~lJbce t1Joulb bflur . ~be ~"rrel~, bu~ oulp tbe :lIlIe; fo if a 
Ulan ill) ~o~ena!lt ~ltb anotbcr, t~nt tt be com£'~ to f)t~ bIJufe be wilt .gibe 
b~m 0 cup J."!L ilDmc,tt b~ come be mali not babe tbe tup £lIfo ; fo~ tb~t tbhJ 11l.a~ As to~ching 
1l .. )Jcr tbc llltfl1t ~ toe partp: tbc car~ rcmcmb~Ci) of Alga mans 1t.la~ tbl.G'; the ExpoGti
lltlllll Stephen, fJp bl~ 1Htter~ ~~trnt~ btb l'nnnt unto fucb il ~0h.111 neer tbe on of words to 
.~efl) Alga mlris,ttlbtd) a~ Virgil· obfcrbctf), is fl \tle£b g~o1t1il1g in tbe ~ea; boo< be according to 
bll~ga ~crtf lIke unto ~rfl g~ar~ o~ ~ca tl.leeb, being berp bitter anb ff)arp; 11lb~tb ~~~:~~e, a~~d 
h10,"~ b.lt! tmpo~t a !l~an~ of tbe .\n~f~lt,. fo~ tf)~t tnO~b.t1 are to .ue taken afc(J~bUl{t lance of rhe 
to d,e mtcnt of tJ1E P,lrUt Ii, anti tbl~ llltcntlQn anb tonffruction of IDo~i)~ f()all place where 
be taken, tlcco~i:ltng to tbe lE)ulgar anll"ltfual f.:nrc, pb~are aut;, manner offpertb fpoken. 
. ~ 



Termin. Trin.9 Jac. Pare I. 
l1ftDtfe 1Uo~b~, anb of t!1at place robere tbe tuo~b~ are fpoken, aS1 tbe cafe 
lJefo~e rememb~eb, of fitaining of a ®are talfen fo~ bifirapning, anb an ~tt:: 
ion upon tbe cafe wa~ b~oltg.~t fo~ 1ll0JbS1 (poken bp tOe jDefcnbant of tbt, 
}plaintiff', ~batbe 1tJa~ (W?ainrwo~n) tbcfetno~i).s Were tak!?n anb rontlrucb at:: 
to~bing to tbe common parlance of tOe place wbere (be 1tlo~b~ were fporten, 
'lnb fo to be aU one Witl) fOJrtuo~n, anb fa was it acco~binglp abjubgeb tn tbe 
4!ourt of c. B. in tbe mfe of Alga maris, anb fa 'in tOt p~incipol cafe bere to 
pap aU fucb fum~ of monp tubicb fbouIb be tcbieb, tbe fame i~ to be fo (on" 
nrueb, anb unberllooil, (~) le11i£tI, o~ to ~e lr~ietl,. ta~('i) a~ aflcrrrb tfJi~ iS1 all 
on,£; 1tlotco fum$ tbe lDefenbant bere .m tOt$ P~tl1clpal cafe lnil$ to PilP, bp 
tbt contlition of ~{)i~ ~ontt; tbt bemurrcr obfr~u.leb.bp tbe 4lCourt, tb~ lDefen= 

Judgment£iven bant balling 110 }uft eaufe to bemur, but tbe 19"1tunutt a goob coufe of ~ttton, 
fer theflaintitf. Rnb t!Jcrefo~e bp tbe JJitde of tbe ~ourt"':Jiubgmcnt \1.la~ tutreb fo~ tbr lPaintiff. 

. . 

• 

Holland Pbintiff againfl: Hareccurt Defendant, entred Hill. 
8 Jac. E., R. Roft. 1'136. • 

An A&ion of I~ .a.tl action of. JOeI1r, b~oltgb upo~ A ~~nb; upon Oiet. bcmanbri.l t~t ron:: 
»I:bt UPOI\ a. bttton tna~ tbt~, tbat Bolland tOe }j:)lamttff t1ta~ to go \Dub Curb it .t\~tP, un" 
Bgnd, ate. to fu(b 0 ~o~t, to Guyana, anti tubcn be i.lib birrttlp return back -again noben, 

Harecourt tI)e lDcfcnllont , 1Ua~ to pap bim fo mud} monp fo~ (be ~arinrr~ 
11lagr~, flub fo€ bi~ ~ire; tbe lEllainriff frt~ fo~tf3 tn biS1 ,IDrdaration, fbat be 
bib flCCOtbillgIlJ go tbt iloiagt',anb t{Jat be bab b£fn at Guyana, aub rcturnrb 

Where there again, anb tbat tbe jDcfenbant rcfufrb to pa~ tbe monp, upon bJbicb rcfufal 
Cull be a De- tbr ~ction ltJa~ btougbt; tbe jDcfenballt bp 1tlap of ~ar, pltatl~ tbat tb~ 
:f;~~~:g:~nd lPlaintiff bab not perfo~lllcb bi.s !0oiage, anrbgi~g" tbat ~htgium ad Guyana 
where not: nondum finitum, anb fo not topap tbe lllonp.~be jJ)latnttff replte$ anb fet fo~tl), 
where the tbilt be batb perfo~meb bi~ (lloiilge to Guyana, anb retuftlctl again, anD fo tbe 
~Iea doth fQr~ monp bue to be patti unto {Jim ; tbe l!)efcllbant rejopus, Dub rft~ fo~tb, tfJat it 
tlfy and where: ltIa~ bUt tl ~ontbg fapl tbitber, tbM be bab mabe it a longer }g)oingr, anb fo a 
~ ~~:.:e~:te~. g~catcr (bnr~e, onb tbat bt ~a~ not birntlp .rcmtllcb, tbc rigbt'a.nb btrctt 1tlap. 
~otethe dilfer~ ~o tti~ tlc)opnbrr tbe 19latllutf bemh1r~ In l[nw; fo~ tflat tOttof mas a jDc~ 
«nee. parture, anti \11f1ctbrr tbi~ mrlnncr of picobil1g in tbe ~fjopnbl'r ltIa$ it jDe~ 

pnrture o~ not, 1tla~ t~c qu£llion. ~n tbhl cnfe anb a~ (0 tbi~ QUt11iOll, it 
lUa$ faiil)anb ag~ecb up r~e lnDole ~ourt,. tbat 1nbere a pleabiug batb putfue 
antl fo~tif!1 tf)e fo~m('r mntter pleutlcb, tbl~ ffJall be no )DepartutC, but otber~ 
lUife it ig, lvbere tbete is net» mattrr pfCflbdl. ~~ tllbefC a man pl('ab~ tDat 
J. S. lDicb witboll Il)eir, tbe otbcr fnp$, tbot J. s. batt an ,cir, anb t1ame~ 
flim, tbe orDer again bp pleabing ff}cW!1 tg£1t tl)e fame J. S. 1tJa~ attainteb, attb 
tberebp .I)i~ ~Iootl co~rttpt£b, anb t~t1~ fo lJe bieb \lJitbout ,cir; tbi~ pleatlfug 
1J0tb fnnfp tbe fo~mer matter, finn fo Ifj no lDcpflrrure, aub fo if one be bounil 
fo~ to enfeoff allot~rr, anti pleab~ pcrfO~1l1mICC~ tbe otber plcab~ tllar be batD 
not ptrfOtlllcb,{Jal.llllg mane no feoffment unto bttl1;tbc otbcr bp pleabing comt~ 
anb tbettJ~ t~at be hatl) pcrfotUtcb tbc contlit.ton, in tbi~ tn anl1cr, (~) tbat be 
matre unto bIm a 9!earefo~ pcar$, tbat be bib ofter re)eag unto flim anb bi~ 
~dtd, tbougb tbi$ be a gOOb perfo~manct of tbe conbition, bp tbc ~ooft 
17 E,4- fo.~. a.

y 
~rook.[itl~CoI1difionsp)acito 15 8 ptt tlJi~ ~~ ~ ,IDrparture, being ncw 

matter. 31n tPt~ p~tnttpal cafe bere, Holland tbe ~latnttff tua~ to no blitb fuell 
a ~bip unto Guyana, anti ltIben be birettlp rctutnetl again, tben Harecourt tbt 
lDeftnbant ll1a~ to pap bim fo mucD f01 tbe ~ariner~ tnalle~, nub fo~ bi~otun 

,itt 
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Ijire· tbe €ourt tu a~ dear of opinion fOt tbe ~Iaintiif, tiJat be baa Jull raufe of 
~i~n fOt lJue befit nom upon bi$ r~tOtn, to be pail!. to bim bp tbe Defenbant. 
~ut fome gliellion fjappemng to artf~ upon tbe pJe~bt~g, anb tb~ partle~ per~ 
teibinlJ tbe opinion of tbe ~ourt 1ubtcb 1uap rbep lnchneb, tOep tub mutualtp a~ 
grre to babe tbe matter cnbetl (l~b compoCcb bet1uren tbem bp agrreml'nt, an~ fo Ended bi A" 
tfJep referbeb tbemfelbe$ to pattte~ 'bofen bp tbeln,finalfp to enlJ anb lJetermtne greement. 

tlJe rame betw!tn tbem. 

• 
NOta,,~s toutbing it quenion ptopounbeb bp W:altf'~, tuben a 1!eafe ff)omb Note the ditfe. 

br faib to begin: Fltmming chief J ufti~e !ooh tbt~ bttf'erence, 1llbrre a ~b rence ~here a 

l~ lJeiibereb to begin a die datus, an,b illbere tt, t~ a .datu;htb.er~ a Deeb hl belt1tft~ ~~~c IS to be
eb fo~ to take IJbt fO~te anb em-nce a die d~tus, 1ft tb!s. ca~e tt t~ excll!fi!e, . anb tbe tyer ; 8 ~.l 07, 
bap of tbc bate ilt erdubeb; but,otberhttfe1ll!Jere tt t~ a da~, tOere It t~ Jz:d~fi~e? I Inll.+6.b. 
flub tf)e bap tndubcb. ~bi~ bt,lftrence boJb~ piace, anbl~ goobtnbere' It l.t1!n; CO.I. 
a cafe anb point of intereft tfJat t_ ronbepeb 01 parreb from one to anotbcr, as In Hob. 7 3· 1 +0. 
tafe of a 9!eaCc fOJ pcar~, OJ anp ot~e~ i!ltertft tbat itS paiTeb, anb fo i~ Clay tons ~r:~'3 S J 16 
taCe Coke part ;. fo.l. !23ut 1ubert n t~ tn m~tter$ (lf~ccount,1Dberc no matter 2.; 8. . +> 
of :llntcrell i~ to be par feb o~ tonbepcb: ~~ If onf be to be accountable to ano" Nore the diiU. 
tJ)n, anbtfJat bp Dreb, be tbe Came to be bone a die datus, o~ a datu, in tOi~ cafe no rence between 
luterell paffing bp tbe jDreb; be tbe fame a die datus, o~ a datu, it i~ aU one ,anb no matter GfI~
bitftrence between tJ)em, alll11a~dcadp belb bl'Flemming chief Juftice, anb fa a: terei1:, anfd", In 

matter 0 n.C. Steeb bp tbe €ourt. COLlRt. 

Moore and Lanc~foordes Cafe. 

Being, ~nbitttb upon tbe ~tatute of 8' H,6.cap·9· fo~ a fotdftle ~lttrp, ann tf)e A W· f It 
:Jnbirtmcnt founb againll tf)em, ~ mr.it of Errot bp tOem &~u1Tbt to re:: ror fO:l~: re. ~ 

berfetbt :l!nbittment; tbe ~rro~ alTigneb 111a~ fo~ tbe want of an (adrunc) tbe verfe an In .. 
!J[nbittment being exiftens liberum tenementum of J. S. anb botf) not fap acltunc exi- diament,~c. 
!tens-anb aUo it i$ not faib in tIle ~nbictment tOat (ibidern).-tlJep bib entet-
51ft 1tla~ urgeb tfjat tge feberal9[nbictmentd againll Williams anb Skidmore, up~ 
on t~e fame ~tatnte of 8 H. 6. cap'9' Were botb 'of tbem rcberfeb fo~ Want of (ad-
tunc). Hen. Yelverton, ~bt~ batlJ b£eJ~ biber~ time~ ruleb bert fo~ to Ite a ~ot)b 
erro~, a~ in tOe ,€ar£~ berote eifelJ; fo~ it tUap be (exifr~ns liberum tenementum )bt~ 
fate o~ 'after, anb not adtunc, anb tberefote be ougbr to lap adtunc e~ifrens, 0t it ht 
~ot goOt.. Williams Jultice, ~f in tbe 9fnbiltmtnt be flab begun UJitb tbe bap, 
tune, anb pear, tOefl aU Wf}ulJ barb follow after tbaUbt taken" anb inrenbeb to 
be at tbe fame time; anb fat tbiS tua~ dUb - 5 E 6. Dyeryla. 68. & 't ~ H. 7. in 
Kellaway fa. 98. anb tbe like :Jnbictment 1l!a~ bere reberreb tbe fall ~erm f01 
Want of (ad tunc) fo~ tbat it lnup be exiftens liL,erum tenementum tttlentp pearp befo~e~ 
Flem~ng chief J uftice, anb Williams J uftice, aU being bere toupleb togrtber ,t(Jt ba!" 
tbe tt~lle, anb ~be place, tben tbe 1tlo~~~ m~ke al,l goob, fo~ tberebp it appcar$ 
tba~ tt tua$ btG frreboHr, anb tbe tnne bemg latb lllben be entreb, tbi~ ]nbirt~ 
ment mapbe goob enougb ~itbout faping(adtunc) anb fa tbep fcemtb It'otb of 
tbcm to bolb dtarlp, tOat tlJI.t1 ]nbtttment ltJap goob, pet tbe!J bib not obtr, rule 
it, but galle time to featttJ fo~ Jj)~tfibent$. 

. 
A a . Eynan 
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I 

Eynan l?laintiff againtt Bridges Defendant, Entred Trin. 8. Jac. 
B. R. Rot. 1222 • 

• 
An A&iol'l of 1- an ~ttion of .Debt b~ougbt fo~ notpt,rfo~ming of an ~1l.1arb mabe fO~plv~ 
D~bt upon an mentofmol1p, tbe cafe appeareb to be tbbt, ~gepartie8 mutuaUp reftrrd. 
AWrd 

for no,t f t!.l~mrei\le~ to tbe arbitrement of otber~ ltp tbcm cbofen, anb ~onbP bp tbem 
frer ~~n;.;~C1~t entreb into facb to tbe otber fo~ perto~mance of tbe ~ttJttrb ,tbe $rbirrato1~ 
0; money a- mabe tbeir ~tthltb fo~ papmeht bp tbe ~efenbant to tbe Wlaintiff at a bap to 
warded to be tome; tile ~\l.larb 1l.la~ mabe tbe 24th bap of March fo~ tbe papmtnt of monp to 
paid. be matll', bp tbe }:'Otfembant'to tIJe l\3Iaintiff, at Michaelrnas tbell nert £1lfuing ; fo~ 
Y~v.2.14" not papment of tbi~ an :J1ttion of .Debt b~ougbr in bar, of tnbidJ ~ltiOll rbe lOe~ 
~In~'~~;:292. fenbant pleab~ a tlieIeafe mabe to bitn bp tbe i&Iai~tiff of aU ~LtioJt~ anblOe:: 
Yelv.156. manb~, bearing bate tbe I Nh bap of April; anbit appeanb bp rbe ~ttJdrb' tbat 
Hob.2. I'§. tfJe ~Iainttff toa,ll' to make a tlideafe unto tbe lOrfcnbant of aU ~ttion$ anb JOe~ 
Hob.ul. mailbP from tbt beginning of tbe 1ll0~lb unto tbe loth bap of Apriltf)m next en:t 
5 ~O'7;' ruing. ~!Je onip 4Suefiion \t1Q~, 119bttber bp tbba~eleitfe tbu$ mabejt{Je pap: 
~o.~·~/· ment of tIle monp uwarbeb to 6e patb bp tbe l!)efenbant to tbe W'laintiff at Mi. 
I Brown!, 17 8• chaelmas tbcn nett following I1p fo~re of tile ~1llarb, be abfo!utdp gone anb tt~ 
115. leafrb bp tbi~ fidcafe, o~ not. 31t wa~ urgeb fOt tile l!3laintiif, tllat t{}i$ pap~ 
2. A~t 1 16. ment tbu~ to be mabe at a bap to tome bp tbt JOefenbant to tbl' }E)laintiff,flp fo~ce 
Ben • I 17· of tbe fame ~\narb,j~ not bp· tf)tg J!ieleafe llifc{jargeb anb rdeafet! bp tbt ~Iain~ 

tiff, but tllat tile lOebt nill rcmain$tme unto bim; anb t{)at be batb goob raufe 
of ~ctiou to recober tbe fame bp tbi~ ~ttiOtl b~ougbt bp bim upon bj~ ~onb, 
fo~ perfo~mance of tbe ~ttJarb, anb tbat tbig lJieieafe £ball be no bar unto bim; 
1llberein it i~ to be ronfibertb, w{)et'fJer tbig were a bebt bue unto the ~Iaintiff 
at tbe time of ~bel!ideare malle bp bim, o~ not, anb wben tOe fame barb firft 
commence anb begin to be a ltebt ani) butp in b,im. 'lIln~ Q~ toucbing tbtg,tt ap== 

Note the cliffe- pear~ lip Littleton in biP Chapter of Releafes,pia., 12. t~at tf a m~n be bounb to pap 
renee w~lere b litcb a fum of monp or tbe fean of ~t. Michael Hert, If tl)e ~bhgre brfo~e tbe faiil 
m~~e~ lSB

to 
d It fran bo rdeafe unto tbe <!Pl1ligo1011 ~ttion~, be {{JaIl be barrelJ bptf}ios' £iefeaft, 

;~la da~ t:n 
COt tbat tOis i~ a burp p~erctldp, but tbe papmrnt ig put in rrfpirc until a llap 

come,and Rent to come; but otberltlife it i.G, in Littktons cafe, pla.5 J ;,of a 1!eafc fOJ a pear, r('n~ 
to be [0 p,aid, btirtg to bjm at Michaelmas next 40 s. anb befo~t Michaclmas be rrlcaff$ to tbe 1fd~ 
and a :~leafe fre aU ~Ction~, ti)i~ a£Jlt.i~ not releafeb, fo~ tbar,it i.G not a butp till tbe bap of 
made e ore. papmeilt, anb fo t.G tbe opUlton of aU tbe ~ubtlrs 111 L. 5' E. 4. fo. 40.. flnll fo i.G tbe 

~ooIt of 9 E. 4· fo. 1 i· a. 67' Choke, ~b~t tn cafe of a ~onb,. tbe fum to be paib at 
n i:Jap to.come, 19.a but!l tJ~cf('~t!p; but It ltHI.G urgeb,t{)at tn cafe of an ~mmitp 
to fie patb at a tune to come,lt'~ no lJeItt (jcfo~e tI)e tlme of papmcnt be come: 
Stlnil fa in cofe of an :J1rbitrrment,an ~tuarb mabe fOt to pap manp at a bop tll 
tomc, it ig no bctlr tlGJ butp until tbe bap conte, anb tl)ercfo~e liar to be rch~otrb ill 
tbi.G manner tlcro~c tbe bop, ll~ ~n tbe p~incipal cafe bere it ttJ,tl$ of aU ?EttioJt~ 
anb lD£mal1b~, flnb tberefo~e tbl.G flelcafe ~an not free anb blrcbarge tbe JOefen 
bon~ of,anb from tUe papmtnt oftbe mon!! Q~nrbtb to, be paib flp bim to tb~ 
~latnttff at a ball to come, ~ub fo tf)e lPlat~ttff barb goob caufe Of~ttion+ \\ illi 
amsJuitice,,9ln caCe o~ an ®bhgatton eutrell ltlto fo~ papment of monp at a bap t( 
tome, tbtS dearlp l~ a bebt anb burp p~crcntlp) anb mop well be-bifc~tlrg('b ltt 
a t1icl~nre mabeof aU ~tt~ol1d aJ1b.bemanb~b~fo?c tbe bap of papmrnr comep 
but it I~ a$ dear, tOat it Ig not fo Itl tlJe cafe ot an ~nmtitp1no~ in cafe of flll mfi 
on of bebt fo~ not ptrfo~maJtce of fin ~Waril1l1obc fo~ papmcnt ofmonp at a htll 
to conie, fo¢. in tUefe care~ tbere i~ no p~tnt befit nO~blLtp btfo~e tbe bap' 0 

papmcn 
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papment 110 come, anb fo~ tbi, tauft not to btbiCtbar~eb ~p a £!ideate of all $~ 
ltion~ anb jDemanbs befo1e tbt bap; tlJt .ltJbote <[ ourt In~l~dl to be of tbt fame 
epinion, bilt no 9!ubgment ltJag tbtn gtben f~~ tbt plamttff: ~ut tbt €ourt 
lVa# of Opinion tbat be bab lloob ~aure of ~ttlon, anb not to be barreb ~p tbi_ 

·Di# fieleafe tbu~ pltabtb agatnf't blm. tarbl~ COaft b.la~ not mobeb agBth, but 
tna~ cnbeb betw£tn tJ)t partie_; tbep perteibing l1lbicb wap tbe €ourt indintb 
in tbtir <@pinion#~ 

NorcotPlaintiff againfi Heywood Defendant, Entred Miche: 8 
Jac. B~.R. Rot. 350. A Writ GfEr~ 

rOr for to re. 
verfe a JUdg-

. mcmt in an A. 

1- a w~tt of <!erro~ b10ugbt f01 to rebertTe a 9!ubgment gibe» in an ~ttion up:: tlion upon the 
Oil tDe €afe in an inferiollr czr:ourt; tbt Erro1#1l1ere amgneb bp Coventry ftl~ caft:. 

tge· i&Iaintiff in tbe Writ of <lerr01, tbat tbe 31ubgment giben lUa~ erroneou#. ~ ~r'H%. 
CfJe firll .<err01 tlla#, ~bat tbe 9lubgment tna#. Ideo conceffum eit per Curiam; 2 ~~:~;;i6. 
IDbtrea,fJ It Ollgbt to be Ideo confideratum eit p~r Curtain. ~be fttonb~rro~, ~bat 637.. 

tbe J/ubgment ltJa$ ~od tapia~ur, lUberea# It olllJbt to be ~od fit in mifericordia. Hob.I7,19.11<4. 
f€be€ourtWere dear or $pullon tb~t botb tbefe ~rro~$ are goob, .anb to be Ante 1%6. 

aUotneb of, anb tbat tbe Jjubamtntt$ errqneou$. ~nb fo~ tbefe erro~~, lip 1 ~'77J'71"'; 
tDt fiule of ~ourt, tbe 9Iubgmellt ltJa_ rtberfeb. ~co.~ !:6:,~~: 

Holts Cafe. 

h. 2. Sid.7Q. 
JUdgment rc
verfed per Cu
riam. 
Pop. 2. ° 3. 

. 2. ~uHl:r. I 33. 

1- a P~obibition p~aptb unto, tb~ ~piritual €'outt, tfJe cafe appeareb to be ... 
tbbt, (#) Holt \tJa~ p~trenteb,tnnttuttb, nnb inbulttb to tbe t~aritb QCburcb OfAP~oh~bl.t~QD 1 

S[Orril,lto~ ; afte~tuarb$J jDotto~ Wickham b1aWlf.bim into t~e.~piri~u~1 ~ourt, ~~~,.t:.lltua 
Quef'ttomng ~fblm ro~. f~n~e matttr~, a~ toucbtng tbe babbttp ofbt~ Inbuttion; 
anb.upon tbl# a1&~obdlltton tllaltbp btmp~apeb. Williams Juitice,ll ~~obibiti$ 
on bere in tbilf cafe ougbt to De gr~nteb, tbi~ being birettlp l1litbtn tbe ~tatute 
of 45 E. ~. cap. ;. fo~ bere tbebtrp tttle of tbe ~atronage comea in qUdiion,tuitf) 
tbt bettrminatioll of 1l1bttb tbep Qugbt not tbere fo~ to intrrmebble; alfo matter 
of inbuttion,anb tbe balibitp tbereof,i$ beterminable at tlJe Ql:ommon i[aw,anb 
not tbere 11p tbem in tbtir €ourt, anb tberefo~e fo~ to p~obibtt tbeit~ p~ot£tbtng~ 
in tbbt cafe, a ~~obibition ollgbt to be llranteb: ~bc tubole QJ:oUrt agrreb Witb A Prohibition 

bian berdn; anb tDerefo~e bp tbe fiule of tbe €ourt a p~obiDitton in tbi$ tafe ~~~~~~d by the 
lUa$ gfanteb. 

Bl/ISby Paintiff againfi Hadderton Defendant, Entred Hill.9 Jace 
B. R. Rot. 182. 

I ll) an ~ttion UPOIt tbe ~afe fo~ a p~otnife,upon Non Affurnpfit pJeabdJ,a Dtrbitt An Mtion up
lUalt founb f01 tbe l;)latntlit,anb upon a motion in arref't of9[ubgment,tbe cafe Qn the Cafe for 

apptartb to be tbi#:~be l&lant.folb unto tbe .Def.a parcel of Utgar at 17 d.ob.tbe a PrQ!lIif=.&~. 
p .• nb qua: in toto fe atting. to fo mutb, It afttrlUarb$ tbe ~l. roltJunro Dim anoiber 

~ a 2. parcel 



180 Termin. [fin. 10 lac. Part J. 
---parcel fo~ fo mUtfJ, qua:: in toto fe attingunt to Cutll a rUlll"anb aftetttJarb~ tb~ ~Iain~ 

tiff' r~m~ up all to~etbe:r \tlitf) tbi~ qure .in toto [eo attingunt :to ~utb a rum,'l~ tonfi~ 
beratlon of all lUb1CIl, tbe }Defenbantbtb affume_ an~ p~omlfe to pap f{Jllf unto 
tOc ~laintiff,tubicb lall fum in tile laft taffing.up,qua:: in.toto fe attingunt to fo mUtfJ 
i~ (I I d.) .no~e tban rbe two fo~mer fum~ trulp. taft up a,"ount~b unto, tbe 
p~omife wa~ to pap tbt lall fum a~ it 11.la~ tall up, in tnbicb tbt mdlake tual, 
anb tbi~ lthl~ mobeb in ?!rrell of ]ubgment, fo~ tllat tbi~ batb not nom appear 
fo~ to be one ani) tbe fame contratt,becaufe t{Jat (I I d.) mo~e is) in tbe laft calling 
Up,qu:r in toto fe attingunt to Cueb a fum,tban i~ revera in tbe tttJo fo~mer fum~;anb 
tljcufote it tua~ urgeb bp Geo. Croke fo~ t{Je .Defenl1ant, tbat fo~ tbi~ caufe :llUbg~ 
lllen! ougf)t to be arrellri); anb to tbe fame purPOrt be rememb~eb a cafe ab, 
jubgcb berein tbi~ €ourt,but afterwarb~ rtberfeb bp a m~it of <!frro~ in tfje 
Exchequer Chamber,anb tbot upon tbi~ rearon,becaufe tbat tbe fum tall up in tbe 
Jan total (ml)icb hlfl~ p~omifeb to be patb) lnal1Iefa ltp a penp tban rbe orber fe" 
beral fum~ trulp call up "nmountd, unto,anb fo tbi~ appeareb not to be tbe fame 
contract, anti fo~ tgis reafon tbe 9[ubgment matt reberfeb,anb tbe fame rearon i~ 
bere fo~ tbe arrelling of tbi~ Jlubgment; t{lere tbe Iaft total in tbe calling up 
lno~ (a peny) ler~ tban tbe fo~mer futl1~; anb bere in tbiS tafe tbe ~illl total in tQe 
tallIng up 1~ (I I d.) mo~e tban tbefo~mer fum~, but tbe reafon t~ tbe fame In 
botb eafe$-Williams J u1tice, :Jt i~berp dear tbat tbefe, 1tlo~b~ in tbe fall total, 
guz in toto fe attingunt ·to fo lUucb, are mo~b~ mretlp fuperabunbantJ if tbe febttal 
rltll1~ betb~e (bdng't{Je grounb anb eonfiberation of tbe p~omifeto pap) are call 
up rigbt; fo~ tbar t~e Affumpfit to pap (Jatb relation to tbe otber Cebe,ral fum~ fo~ 
lnbteb tbe goobl.1 were bclibereb/~be Hke cafe ltla~ bete in tbiS) (,[ourt abjubgcb, 

Lantons c~re in being one Lantons ca~; anb· affirmeb upon a m~it of cerro~ iu tbe Excheg. Chamber, 
B.R. and affir- 1tlbere like batiance wa~ in tbe calling up of tbe Jaft total,tbe fo~mer rum~ being 

, tBed in a Wr~t rigbt, anb tbi~ 1tla~ belli to be amenbal1le, anb wag bert amenbe)), anb tbe laft 
~~r~;., . totalamenbeb, anb mabe fo~ to agrre lUitb tbe otber fum$; anb fotbi~barianct 

. anb tnifiafte bere in tbi~ cafe in tbe calling up of tbe loll total,i~ amenbable,anb 
ougbt to be amellbell,anll mabe to agrre lUitb tbe otber rum~ tnbicb are rigbtlp 
caft up. Croke Jt.iftice,~lJeeontratt bere batb reference unto tbeparrd$ befo2e na~ 
meta in particular, anb if it oppcar~ in tbe calling up of tbe laft total, gux in tot~ 
f~ attingunt toro tuuc{), be tbe fame mOJe Q~ ler~ t{laJ1 tbe befo~e:nameb particulrt 
fitm~ bo amount uJ1to,tb~n tbi~ non d~idem,but a febcral contratt.. - Flemmmg 
chiefJuftice,~{lC Affumplit beu i$ tOe grounb anb raufe of tbe·2Ilttion,ontl tbttefo~{ 
if one in confitJerotion of a bo~re of 1(' 1. p~ice beItbcreb to bim, ilo p~omirc to pap 
unto bim 2.0 I. fo~ tbe bo~fe, tbi~ i1J true anb goob, anti tbh1 bi~ p~omire f{JaU 
bin'll I)im to pap tOe 2. 0 I. ~nb it map be fo bere in tbis cafe ,if tile p~omire be to 

Note the diffe- papfQ mud) Dere, a~ bp tlJe caning up of tl)e loft total it i~ faib to be, tlJi~ will 
rc?ce wh~n: a tben ,binb {lim to tbf perfo~manre tbereof: ~J1b 06 to tbe ~menbme1tt lUbtre 
~dtake In C2- a millaftci~l !be eaffingup of tbetotal~ tbbt i~ truc, a~ it batb bftlt obfrrbeb, 
~%gisu~;;n~a_ anb tbe.fame 19 .matter amenbablc in ~anv fnd) like l!~fe~; but b£~cin tbi~bif" 
bl~and where fercnce 111 to be obfet1)tb, tnbere tbe ~JolJlttff fram£~ blS DeclaratIon oeeo~binll 
no; to anoccount of particularfllm~ taken bp bimrelf, anti Wl)erc it i~ bp t1)£ par:: 

ti.e~ tnbicb bo alTume to pap"fo~ tf)e r~beral ~o~m"obiti£~ betibereb gure in toto fe 
attingunt to fuel} a fum lnbrretn tbe mt1take 1~, If It be bp tbe partie bimfelf anb 
tbere i~ m(J~e call up in t~e I~~ total tlJan in tbe fo~~er., tbi~ i~ not idem, no~ pet 
amenbable; but otber1tltfe It 1~ \1l{Jere tbe fame fo 1B bone bp tl)e partp lUbitb 
botb alTume. Yelverton Juflke, i9ut tlJt tafe to be witbout anp fucb calling up, 
mUb a 9u~ in toto te attingum to fo mucf); a1,1 if one tI~ Cell an b~~rt: to allot{Jer 
fo~ ten pounb, Ot an ®~ f~~ title pounb, anb fo~ tbt11 be pJomtfetb to pap bim 
tlnrntp pounb, deadp tl)t1111,1·goob, anb I)e ffJall be bounb to perfo~mance bp 
tbid ~i~ p~ol~ife; t~e bifferenee i~ goob tul)id) .batb bren taIten, lllbcre tbe ba~ 
dance anb nllffalte t~ tbe befault of tbe Ql::Ietk t~ coffing up of tlJe fum, anb fo 
millaJtt$ in tbe ~!lthl, .~~i~ i~ matter amenbable,anb tbe fame batb bren uCual1p 
am('nbe~; but ~t~e.rittJtrf 1~i~ 1tl~£re tbe barianec anb millaItt i~ mcerJp' tIJe bt~ 
fault of tbc·partt'f,blmfelf, 1n calltngup,oftbetQtal, 'tl)i~ t~ not omcnilabfc, but 
. . ,~ i. ,,1 •. , ' . .. tti$ 
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tlJi6tafeno1t1lJere in9ueffion, botb fometbing bitter, fo~ t~at t.be fo~mtr fum, J 

l1.lJJicb tbe parcd~ behbl'teb amountcb unto, ttlere call up rtlJbt tn tbe quz in totQ 
fe arringunt, but tbe mt.llake i~ in tbe tailing up of aU togetber in t~e lall anb 1Je~ 
neraI total tbbtmap tn rearon bt amenbeb, anb mabe to agree Wltb tbe fo~mer 
fum$ Wbiib art tall up rigbt,if tbt l\D~enbentJ1 of tbe ([ourt.Will. warrant. it-
Man Secondary info~meb tbe ([ourt, tDat be bab ~~~fibent~ blurt In tbe pomt f01 The milbke ill 
3ttlen~ment' of rucb millake$ of tbe partp i~ tallmg t~p of tbe, lall total,~be~e cafiing up of 
tbe fo~mer fumS were rtgbt; upon tbe p~obucmg of 1tJbtcb i9~dibent~, tbl$ mt:: the total a
Rake in caffing ut' of tIle lall total, 1tJa~ Up tbc £liule of tbe (.[:ourt amenbeb, attb mendtd.&c. 

mabc to agree witD tbe fo~mer fumS j anb bp tbe Sule of tbe "Gurt ~ltbllment 
tual enttebfo~ tbe ~Iaintiff'. . • 

Smith Plaintiff againH Flint Defendant. 

I .1I! alt~ction UPOtt tbe <!Cafe D~Oull~t~!' tbe J)Iaintiff' ~o~ Oanberoup 1ll0~~l1 An ACHor. up
fpoken bp tbe ~efen~al}t oftbe ~Iamttff: ltpon.$ot gutltp pleabeb,a ~erbttt on the Caf. for 

l.Ua~ giben fo~ tf)e }&Ialnttff. '91t tna~ mobeb III ~rrell of 9lubgment, tD at tbe words. 
lUotb,tt tuere not attionable. rqrbe l1.1oab~ beinll, tbat tbe lDefenbant faib of tbe 
~faintiff, That he·had harboured and received his Son into his Houfe , having notice?f 
him before, that he was a Seminary Prien. ~lJt ([ourt were aU of tbem dear of Op~~ Judgment gi~ 
nion tfJat tbefe 1tJ01b~ are in a biBb meafure Ccanbalou$ anb actionable, fo~ tbat yen for the 
tbe fame <@ifencei$ mabe :JFelonp bp tbe ~tat~,te of '1.7 Eliz. ca.p. ~. anb tberefo~t Plaintiff. 
bptIJe aule of tbe 4!ourt, 91Ubgment was glllen fo~ tbe '~latntlff.· , 

13ak,.er Plaintiff againfl: Bal{er Defendant. 

I .1I! an ~llbictment of felonp, anb an ®lltlaW~ upon it ,a Scire facias a'gainll Error for to re
. tbe rqrer"tenantfj to feife tbe ~oobl of tbe partp outla1tJeii~in llap of1t1bicD two verfe an Ollt. 

erro~,tt were atrigQe~ fo.~ to !eberfe tbe eutla1tJ~p, al1~ B~idgmal1 'fo~ tbe partp law;y upon an 
outla1tteb aUebgeb jI)lmutUttOn of tbt fieco~b, tbet'e betng tl1 t{Je c2!curt a ~ran; Indl6imeat. 
[ctipt of tbe $cco~b of :Jinbillment, but not tbe fieco~b it felf. Williams J ufiice , . 
91u· cafe of errot upon 91nbictment$ to rellerfe tbem, tbe bobp of tbe J1ieco~b it ~ote the dlffe
Cdf i$ to be remobe~,anb ~ '~ranfcript of it i~ not fu~Fi~tftlt.+Flemming chiefJufticc, (cnce. 
]f tbe Clerro~ be aJTtgtteb lit tbe eutlattl~p, onlp lDlmlnutlon map be aHeDgeb, 
t{yere being onlp a ~ranfcript of tbe .ecOtb; but if tlJe~rro~~ be atTigneb upon 
tbeeutIa\l1~p, anti al[o upon tOe bobp of t{Je:Jjnbirtment,bere in tbi~ cafe ,tp't . 
bobp 13f tbe Ilicco~b ougbt fo~ to be remob£b, artbto be in €ourt, anb a ~ran~ A Cert~o;::e 
tdpr-i~ notfufficient, anb fo it lna~ in tbis tafe; . fP.l1b tberefo~e bp tbe tltule of ;:~:~e thIe co 
tbe €our~ a ~erti?rare 1tJol granteb fo~ to remobe tbt fieto~b it feIf,anb tlJat after~ Indi6lmem. 
1t1artl~ }Dlmtnutlon map be aUebgfb.' 

Vlllphery Plaintiff againft Dall1Jon Defendant-

I _'ll ~r~al attl)e ~ar bp an~E{fex 9rurp, !n an ~ttion of ~refpaf_ anb ~jetto: . 
ment ,tbt~ c2!afe upon tbe ~blbence came lit quellionJ!elTre fo~ pear$ rrnb~ing ~n ~6i{;on 0: 

tfnt papable at Michaelmas nert comin.g, upon II conbition of re~tntrp fo~ befault E;eJ~:n~~ &eo 
of papment. ~ftert11arb~ tbe 1!elTte t$ oulld, bp a llranger, tbe bifT'eifin conti-
nU~1 till tbe. bap o~ papment,anb.afrer tb~ rent i~ bemanbeb bp ~be ntlTo~)anb not 
ll*,~b.~fldq;rtdge Selleant mO~tb~blg quellton~ to ~abe tlJe refo{ution of tbe €0utt 
lIHt, InatTnucb a$ bp t~~ btlTetnn tbe conbitton. t.~in. fufpenfe,bJbtt{Jer rb.! ne",~ 
.tnap fnter fo~ tOe conbtrton b~often, .tbe ~anb betng ttl tbebanbJ1 of a J)tlTdro~: 
lJe urgeb (1p wap tlf $rgumcn£ fo~ bl~ ~lttnt, ~at tbe .elTo~ coulb not enter fo~l 

f02feitute~ 
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fo~feiture, but tbat be mig"t come anb bilirain fo~ bi$ rent bebinb upon tbe 
iranb. ;'25ut bp tbe ttlbole 4l!ourt dtatlp, anb ttlitbout anp quellion, be map tn~ 
ter upon tbe ilanb fo~ tbe 4l!onbition b~oken, fo~ tbat in hlbofe banb$ fotber tile 
Jranb i~, tbe fame i~, anb ft)all be £ubjc£t to tbiS cltonbition of ~ntr~ fo~ .on:: 
papment of tbe fient ; o~ if IJt b.lill, be map billrain.fo~ tlJe rame. ~nb bp Flem
ming chief Juflice, ~be <!fntrpof a llrangcr upon lLanb leafeb {{Jail not· take alllap 
tIJe l1ie~entrp, o~ anp €'onbition of" anp petfon; tbe lUboJe 4l!ourt agrttb ltlitD' 
bim beretn. . 

• 

Ellis Plaintiff againll P arl{e Defendant. 

An InjunCticm N$te, Cbat after !b~.ee Ceberal l)erbictspaffebfolt~el&l~intiff, tbe lOefen~ 
out of the . bant p~efer~ a ~IU til Chanc~ry, anb p~otn~eJt an IIlJUnttlon tber~bp, p~obi:: 
Chancery ~fter blttn!1 of tile l&latnttff from p~aptng to babc bl$ Jlubgmtnt acco~lung to bb. 
three VerdIct. !@Crbltt, fo tbat fo~ tbl~ eaufe, anb fo~ fear be burll not btmanb to babe bbt 
~~a~~rlf tE.:m ~ubgment. Yelverton mobeb tb~ ~ourt in tbi~, to fre if tlle1' b.loulb ~~tJe !lirem:: 
praying his 011 fo~ to enter tbe :lrutlgment hlttbout tbe p~aper of tbe partp. Wllhams Ju£licc 
JUdgment. denrJp of opinion, tbat in tbi~ tafe :l(ubgment map wcllbe cntreb luitbour tbe 
t. Bulh.I,+, waper of tbe partp, tue ~ourt bp illfo~mation babina notice of tbi~,tJJat tbe par~ 
30 ~d tp i~ barreb from p~aping of bi~ 9!ubgme~t bp reafon of tbe injul1lti~n. FIem
~SI ·46'3· ruing chiefJuftice, ra1:boug() tbe partp::lJnnJopneb from p~aptng of 1Ji~ 9(UblJ= 

0.$1. ment acto~l)it1g to bis !Werbitt, pet tDi_ ~ourt cannot be p~obibiteb from grant
ing of 3iubgment,anb t()erefo~t if anp one will p~ap 9lubgment fo~ tbe ~Iaintiff, 
be ffJaU babe it upon tbi~ - Yelvertan at tbe ~ar, faib tbat be hla~ not ferbtb 

d ltlitb anp injunttion, anb tberefo~e be fo~ tbe l&laintift (tubo 1na~ injopneb) p~ap, 
J~a g~c~~d i- eb ~utlgment fo~ bitn, tbe ltlbicb b.la_ granteb bim bp tbe tnf)ole €ourt ; anb £0 
~enY for the g bp tbe Sule of tbe ctrourt, 9\utlgment hla~ tntreb fo~ tbe lPlaintiff. e~ to tbts 
Plaintilf,&c. purpore tbe ~ook-caft in 2.2 E. 4' fo. 37· Br<?ok tit. Judgment, pIa. 86. a notable cafe 

toucbillg tbiS. matter in tarrefpafS bp tbt l1>u~bal1b fo~ taking tbe ~oott~ of tbe 
mife, anb carrping of tbem atuap dum fola fuit; a il)erbict f01 tbe PI aintiff, anb 
'1.0 1. tlamaae# ; an injunction came unto bim out of tbe Chancery, tbatbe ft)oulb 
not p~oclfb to~ubgmentfub prena 1001. rqrbere.bpFaircfax be matt p~ap 91ub8:: 
ment notb.litfJftanbing tbe injun£tion; anb if be be injopneb, bb1 ~tto~nep map 
p~ap it; anti bp Huffey,no burt tan come to tbe llartp if bep~ap~ bbt9tubgmtnt. 
anti if fo~ fJhf fo bO,ha be be committeb to tb~ Fleer, be map babe a !-Iabeas Corpus: 
anti be bIr(barlJ~b bert, hl~e~e tbe ~ourt wtl ~ bo all tbep rail fo~ f)tm.rqrbe 4l!ourt 
tbttt faib, tbat If t{Je piatntlif ~oldb p~ap 1J1$ 9rubament, bt tlJoulb babe it , 
& ex hoc pater, tbat tbe Qrourt hltll neber gtbe~ubgment, unler~ tbe ~Iaintiff. 
o~ fome Ollt fo~!Jim, bo p~np tbe fame.. ' 

Steven [on Plaintiff againfi Powell Defendlot, Enttoed Hilfar. 
9 Jac. B. R. Rot. .164-

Aa Aaj~n of IJl) an ~ction of 4l!~benant, tb.t .cafe appeareb tl) be tbi!1,(_) netrre fo~ 2. I pearS 
Covenant By renb~lng rent, wltb a ([onbttlon fo~ to re~tnter fo~ l1~t p~pmtnt of tbe rent, 
~n uader Ler- tUt l[effft botb Icafe panel of tbe j[an~ unto ~bt platnttff' fo~ a feffer term J 

I ~C;: /Xc" .t J anlJ unbe~ a ItlTer tent, WltlJ tbt$ fpedal .CQ\Jtnant, tfJat 
tbe 



___ --~----------------------c_-------------------
Part 1. Terlllin. {rin. 10 lac. 
tbe ,Iaintiff being bi,s' unberJrelTce,fj)oulb rnjop tbi~ blit{)our tbe jmpeat~m('nt 
of bim, o~ of ahp orber, occoffonrtl b1' Dh1 itt1J}£biment, ~nterruptiiJ.n, mean~, P}O
turement, o~ ~onfent, anti aftet111arb~ t~e ~cf~~bant btb not pap bt~ fieut reler} 
beb upon ~i~ contlitional1!cafr, l1p rc.ilrnof tiJl~ not papf!1rnt of ~tP flellt ('aure 
of ~ntrp l.tla~ gibtn to Ui~ 1!tfro~ tip bl~ befault a~~ negitgence tit not .pa1'ing 
biP Sent: 2nnb fo~ tbi~ caufe, Op ~o~ct of tbe conti IlIon, the ~r1l. ~clTo~ bib enter 

• ,into tlJe \Ul)o}c, anb fo bp tbi~ abOlbeb tb~ t~rm of tbe iDllllJ~ttff, b.cmIJ the fc .. 
oonb ~drce: ~nb fo~ tlJig caufe tbe ~Ialnttff bere b}oulJbt bIS ~ctton o.r ([011£:< 
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.. nant againft tlJe jDefenbant, IJ~~ ~ciTo~, fo~ tbat bp tbl~ mean~, (~) lip b.t~ Ji}on~ 
papment of bi~ fient, tlJe ~lallltlff 111 a? bcf~ateb of bttt 1!eafe, antJ~o.a bJcacb ~f 
bi~ ([obenanf, being not fufferrb to enJop bl~ 1!cafe bp r.ea.fan of bl~ befauIt til 
nOt paping of bi~ ficnt. ~be 111bole <[ouu dear of ~p;nton tlJ.at bcre 1tla.tl' tl 
l1~eatb of \!Cobcnant en t~e jDefcnbant,s' pat~, bP. not pnptng of b!~ ~eltt act~Jil# 
ing totbe conDition of bid llrafe) anb tb~t fOHbl~ c~ure tOe .1£)fatnttif barb J.Un Judgment gi
taufr of ~ttion fo~ b~eacb of ([obenant, bl~ lleafe bfUllJ abo!lirb (Jp tbe .IDden: yen for the 

bant~ ncglrtt anti befault; anb tberef01e bp tbe fiu~e ofrbe Ql:ourt, lUbgment Plaintiff per 
bJap cntrell fo~ tJ)e ~Jaintiff. . , ~U/mo 

Ordeway Pbintiff againfl: Orme Defendant. 

NOta, tqCbat upon it ~riaI attbe~arin 'au 2tittion of ~rerpard,tbig queffioit .. 
bib a!~re an toucbillJJ a19~cfrrivtioll, lnbirb ~la~ .tbi~, quod g uilibct pater fa- tor ~~:~;I~~OU~ 

milias, (AnglICe a bouffJ.oiber) In Da. time out of mmb, ougbt to f.)abe common of lholderto have 

i&a~ure in m!OrbCtJl)lU. Geo,Croke,:lin all c~~po~atc ~lH~ tQc ~~abtfmt'n babe Common 'of 
anclcnt Il)OU1C~,anb ba.be ~reta fo~ to keeJ? tbr~r cartel wuum tgc iJ)tH ,aui) to babe Pailure in nlie
tommon of l\!>arturc lllHbtn rge fidb~ abJopmng. Williams Jufi:ice, 1131)0 moll be '110 fola not 
faib to be it boufbolhcr l.tJitbin tbi.s J.i)trr~~tpti(ln i~ UJl!'Cr~njl1; IJUt if tbe i&~t~ good. 

fcription bab been to babe common bdongtug to a bauft, tbl~ bob flren goob;[tut 
tbe J)~rfcri~tiol1 a~ it i~ bere Inib to be, canu~t be f.t0otJ,l:1'n~ .fo it bat~ bern ruJeb 
in tbe Q]:ourt of C.B. '~be ~a:Hlrr aU ngrecb 111ltU blm. berell1, tbat tbl~ l&6ercrip~ 
tion bere is not \lootl. Hen. Y elverton, rtl~e 1!Otb QI:banceUo~ batb hhtluife ober ... 
ruleb tbi~ ill like manner in ~bancerp; anb fo~t!Jt.d viJe C9ke 6. pa.fo 60. & 61. 2. Bulfir.86·7· 

·in,Gatewards cafe, a~d 15.E.4 fo i9,& :p .. & ~ phe Cafe concerning Coventry: ~bct!iule 
of tbe ~ourt Ut tlll~ p~U1Clpal rafe 111£1$ ,~~at a :l1uro~ €f}oulb b~ ~itbb~a\tm;fj11b 
fo tbe 1l1atter to' be enbeb ltV agreement, fo~ tbat tbe tl~h:fcnptlon being tbe 
grounb of ~be. title tunt 11h18 tlw.be, Wi't$ ober,nlleb l1p the bJbole ~ourt toIIC a A Juror Witl~
ba~ "J('~(t"JPtton ; flnb fo arco~btn~Jp a :JIurot 1ua~~ll.l1tijtl~a1un, ani) tDe :Jjurp ;;tt7o: ~l ~~~ 
patb l11tJtff'crcntlp between cDc partu~. . CQurt • 

• e King againfl Haflillgs and othe:s;· 
~ 

It I • 

NOt;]) '~bat Hafiings anb eigbtertl ot~er~ mere rt1bhtl?i:l fJ" a tHot in Lincoln- fi. 
11..' >OJ S j.' H ' fi:1ll ~ .' ~ Judgment or a 
uure, onu" .. O~ utto t, e:tomon . .... ~xcrpnon llJaZ rnkm to quafb tbc Sin~ Riot quafbe<J, 

il1ttll1e~t-fhC~U{etlJcrc tua~ no ubi)hwn of t{jc place \ll~cre t~c JlDrtie~ in; bccaufe no 
bitteb bIb b~eU, fOt tbar tbc place of Huttofr i,g onlp fet J.s. tbe Ian partp nameD, place named 

butno a~bHlOn of.anp place fo~ tb£ rea; ann fo~ t~i$ (mIre it Wi!S' p1opdJ. tOat wher,e the 

tbe :Jlnlmtment mill.or be qua!1Jrb. Williams ]ufhre, ~be WO~b y eorn'an go('~ to Parties dwell, 
all, reddendo fingula 1mguils, but tbe plac.c bere "altteb of Hurrofr batb not go to aU, 
but to tbe Illfi: man na~cb; a.nb fo~ tbt~. tJCf~ldt of ate~ition of a place lnbere 
tbe ot~e~ }J)arttc$ :linblLteb blb blllell, fo~ t~ut taure., b!1 tbc fiule of tDe QCourt· 
t~e :l(ntllcrmcnt U1a~ quaij}cb, anti t~c jparttcfj ~ni)tctctJ bifcDm:getr. ...' 

~ota, 



Termin. Trin. 10 Jac. 

A fitbmifIion to NOt~' ~bat tbi~ <Queffion tua# mobel! ~n~o tbe €'ourt, ari~ng upon, a r~ 
. {hu:d to the tntffiOil to an ~\tJarb, \nOtre tbe{llEnntffion tua$ of aU ~ttlon_,~Utt_ anb 
~~~e~ge of a ~uftrrd~ unto four perfon', anb t{)e lfmperage of anotber, anb tbt Affump6t 

t, c. tuflg lUU maUp to n anb un~o anb Pttfo~lU tbe o~ber of tbetn fibe.~fJe fo~r pet
fon~, anb tbe fiftb a$ Umptre, blb make tbe ~tuarb, anb tOt partp fufttnttttnr, 
bill refuCe to pcrfo~m tbbf <e1ber anb ~1tlarb fo bp tbem malle; tbe qucaion WO:: 
pounbtb wa~, WbctlJer tbb~ "lfJ1uarb tOU$ tn£lbe, 1tla_ maDe a((o~ng to tilt 
fubtniitiou 0t not. Williams Juitice, ~bat tbt ~l.l1arb 1thl~ well maDe, aub PUt
fuing t{)e' fulttniffion; but otberwife it bab been, if in tbe fubmiffion t()tp Oab 
l1een bhlibcb tn tbe fubmiiTion ; as if it bab been in tbiS manner : qat if tile 
fonr toulb not agree in tbdr 2Illnarb, tbat tben tbe fubmiffion to be to tbe um:: 
per age of a fiftb man,tben tbefr fibe (ouib not all of tbem jopn in tOe making (If 
tbi.~ ~tttarb; but tbe fubmiffion beiJig ~ert to four, anb to tIJe umperage of.a 
fift~, tf)tp aU fibe map well jopn in tOtir ~toarb; anb fo tOe 21tnarb Dere Illabe 
f)p them aU fibe i~ deadp goob anb well matte, aCto~bing to tbe fubmiffion,anb 
tOe fame atoarb ougbt to be perfo~meb. ~De wbole £ourt. agreeb WitD fJim 
"erein. 

Harru Plaintiff againfl Sherley Defendant, Entred Trin. 9 Jat\ 
, B. R. Rof- 132 I. . 

A Writ of Er- IJI! a l191it of err01 f01to reberfe a 9(ubgment giben f1p.befauIr upon a Non 
ror to reverfe a fum informatus pleabtb in ~~ !laion of }De,bt up~n a ~onb of 80 1. ~e Etto~ 
Ju~gment upon ailigneb Wa$, ~bat tbe e1tgtnal wa~ agatnll ~tr Francis Harris de Browton. flnb 
a ond,&c. tbe roedaration toas de Brownton. ~$ to tOi$ it 11la!1 anftuerrb, ~Oat Mifnofmer 

i£f 110t to be pleabeb after91mpatl~nte; ,anbfot~i~ ~Iea bert i$ not goOl! after 
~ubgment. Williams Jufl:ice, ~artanu l.tt not albeb up anp ~tatutt 1Lall1; anb 
it appear~ £tp 9 E. '4. fOe S I. b. wbere a 9(ubgment in a W2it of 2I!nnuitp wa$ 
reberreb, becaufe tbat tbe l@~it 1tJa~ Prrecipe quod reddat 26 Marks 6 s. 8 d. ani) in 
tbe ~ount tbe 6 S. 8 d. 1tJa111eft out; anti fo~ tuat it bib tlifagree, anti not war, 
ranteb bp tbe mdt, tbe ~ubgment was reberfeb, fo~ tbat tbht wa~ Itot mflifp~i:: 
fi~n, ro~ tbe €ount ia bp tbe }!)artp, anb ~ot ~p tOe ~Ierk+ ~!lll, fo if tfJe <@~i:: 
stnal be J. S. de Aggrave, anb tbe j)edaratlon tfl depedgrave, tbl$ 1~ tt Dariancc 
anb not I)dpeb bp anp 9Eatu. Y~lvertonJufiice,]t t~ tlue.a~ batbbuJt faib,tf)ar 
a man ffJall not pJeab Mifnofmer 111 fucb a cafe; but bere tt l~ not fo. ro~ tbt~ i$ 
a plain !Ulariance :. ~nb tbt~ appear.$' fo~ to be fo upon tIle aC(Otb, being beu in 
clIourt; anb t(Je ~tatute$ wbicb are malle to belp tOe befault ~f a 1!cttcr o~ a 

Judgment re- ~pUabIe, tbe fame arc of no fo~(e at al~ t,o belp fucb a tJefaUlt 111 jE)rdoratiolt~. 
vClffed by the ~be 1tJbole Q.!:ourt tua~ of tIle fame ®ptnton, tfJot bp reafon of tbieS l!)ariame 
Rule of the tbe ~ubgment i£f errOntOu$', anb tbe ,fame i.$' out of tbe beJiJlf anp ~tatute : 
Court. ~nb fo bp tbe fiule of tbe ~ourt, fe~ tbl$ tauf e tbe 9lubgmen~ rebcrfrb . 

• 
Williams 
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Part I. Termin. P afch. 10 Jac. 18 5 
------------~-----------------------------------------,----

-Willins Paintiff againf1 Fletcher Defendant. 

J" an ~ltion upontbe <[aft in tOe nature of a ([onfpiracp: ~be qtafe bib ap: An Aaion UpOR 

pear to lit tb~lf : Fle~cherin t~e€ountp of Northampton, p~efcrrl'b a ~m of the Cafe in the 
~ntlictmen t agalnll Willms fo~ betng a <fIon~mo!t m;~rreto~, ~nb be tua~ r1no~n be: nature.ot a 
fo~e tbe 9!ullice~ (If ~eace,tbat tbe matter In bt.G m;tlI contaIneb tua~ tru~:Upon Confpmcy,3tc. 

'tbilf tOe jur!' gabe a berbilt again~ Willins, fo~ tu~icb be b~ougbt tblS~~lon up:: 
on tbe <fIafe,in tbe nature of a€onfptra~p, p~e~enbl!11J tbat bp uaCon of b~~®atD 
tbe !lnbictment ltJalf founb bp tbe ,Ut, agatnff blm. G:.Croke fo~ tbe ~efeni:Jflnt, 
~bat tbi~ ~ctton bot{) not Ipc agatnff ~lm, fo~ tbat be 1$ ol~Ip on~ perf on, alttl 
botb onlp tuke Oi~ (@atbupontbe 91nblltment ; but a €onf~ltacp l~,\1Jb~rtttuo, 
tb~£t, o~ mo~e bo,tonfpire fo~ to jfnbirt one; anb tbe. fam~' hetb !lot ~gatnff one., 
lllbcre be onlp C01~eg itt anb rl.1le~ri1 to tbe trur(J of (JIg ~tn ; fo& If tbl~ tbouU, ~e 
taken fo~ a <!!onfptratv, no 9[nblttmerttltJouUH(Jen be p~€ferrcb ltp an!, one upon 
tJ)t reat on giben in Curler and Dixons Cafe, Coke 4 part Fo. I 4·b. fOe tbat tbcn no man 
tuoulb bare to complain, if fo~ fo boing be tboulb be liable to an ~ltion ,: ~lib fo 
upon tbi.G reafon it ttJa~ like1tJife latdp abjubgeb bere in tbt$ ([ourf, in Porter POl't<lr and 
and Griffins Cafe, tbat in tbe like €'afe 1t1ttb tbi~ item in queffioll, an ~ttton upon Griflins cafe,ad. 
tbe "afe in t~e nature ~f a ~onrpiratp 1tJoulb not lie; anti if a ~uro~,o~ a ~it", in B. R. 
n,r~ 1)0 tome tn upon fltp ,(@atb,an ~Ltton upon tl,)e €afe fo~ tbt~ herb not agatnff 
f)im.ta!(Je 1l1bole €ourt tua~ dear of opinion,tf:bat in tbi~ p~indpal ceaCe {Jert, 
an ~ttiliJn upon tbe €afe, in tbe nature of a c2tonfpiracp, botb not lie; anb tJJel)':< 
fo~e fJp tbe Sule of tbe trourt ~ubgment 11.1a~ giben fOt tbe .IDefenbanr,quod que- Juegment by 

N '! . . B'll ' the COurt fot tens 1 caplat pee 1 am. - . th T\ fi d 
e we en ant. 

, , 

Wemjione Plaintiff againfi Webbe Defendant~ 

I~ an ~ltion upon tbt Q!afe fo~ 'Q p~ortlirt, tbt <fIafe appeareb to be tbiP ; 1. s; AnAEtioll upon 
being porrell of ~oob.d, makes bi~ Will, anb mak('~ tbe ~Iaintiff bi», cere:: the C,afe for a 

tuto~; tbe J)cfenbant, in con~beradon tbat tbe }i)Iaintiff tuouJb fo~btar to jopn Pronufe, ~c. 
in tbe p~obate of tDe rq[eila1l1cnt, & relaxaverit totalem executionem of tbe Will of tbt 
"'le'fIatob tbe ,IDefcnbant bib atrume, anb p~omift,tbat lUben tbe J)laindff came 
to fucb a place, rbar be moult) pap bim- I I I.-ahb bib aber in faero, tba t be 
tame to tbe plate Cueb a bap; ff)at be bab fo~bo~n tbe p~obate of t(Je mill, anb bab 
mabe tbe ftcleafe, but t(Je ,IDefenbant, acto~bing to bi~p~omire,bab notpaib bim-
tbe I I I. tubereupon be b¢ougbt bt~ 2Illtiolt, anb b~d~reb ad damnum. Upon Non 
Aff'umpGt pleabcb, a :@ertJt~ tua~ gtbenfo~ tbe It)Iatnttff'. Geo. Croke fo~ tbe .iDe~ 
fcnbant, mobeb tbe €ourt ~n ~rrell of :J[ubgmcnt, tbat tBe }Declaration lna$ 
not goob; fo~ tbat fJ,l~ one ~recilto~ to relinquitb to anotber, tbi~ i~ no benefit, 
but a tr un, anb fo tbt faJ.ue i~ no gdob confiberation fo~ to gronnb a p~omife up", 
en to pap 1l10np. Flemming chief Jufrice, !l.bffaininganb tdiquifbing i.G renoun:< 
cmg; anti as to. tf)e tuo~b_ (totalem execationem) tf)ilf ill a.G tnucb a~ to rap totaH. 
ter. Williams Juf1:~ce agr££b witb bim berein; anb tbat tbi~ batb amOunt to a~ 
tntttb, tl»' ,to fo~bear. ta!J)e 11.1bole ~ourt agreeb in tbi~, ta!bat bere tua$ a llOl.lti 
conft,ber tltlon, ano tl,)at tlJe 1$>laintiff' bab juff caufe of 2Ilctton; anb tberefo~e bp 
tbe Sule of tile <fIourt, ~ubgment 1Ua~ giben fo~ tDe 1\llaintiffl' ' Jhudgmple~t ~r 

t e 1l11'1tm. 

Db .Harrifo1'{ . ) 
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Harrifon Plaintiff againft James D~fendant. 

An AEiion of I~ an ~rtion of lDdltb~ougbt bp tf.)eJPlaintiff agaillll tbe JDcfenbant,.fo, mG: 
Debt tor many Up won of bim at plap, tbe jDcfrnbant p~apl1 tbat be map be abmtttrb to 
;: at plllY, wage bh1 law; anb upon tbi~ p~aper, tbe <[ourt gibe; bim a bap fo~ to per: 

fo~m tbi~; ano at tbc bap affigneb, be Itp lJip €oUl1fd mobe~ tbe €ourt, tbat be 
map babe tbt b£nJlt fo~ to waibetbe lllager'of bhi 1!atl.l,anb to ba~ttllt matter 
tril b bp tbe QCountrp: l1nto tbi~ tb' ~laintiff refufeb to confent,betng bl'manb: 
(1)-ltV tlJc Couft; ano tberefo~e, Itp tbe £liule of tbe Cftourt,a defecit de lege,anb bbt 

Defecit de lege ~on~appearance l.1.1a~ reto~beb. Note, ~bat Waterhoufe an <@fficer of tbe €'ourt, 
entred. anti Cftledt of tf)e CrQwn Office, bib tbcn fap, anb affirm, tb~t bp tbe courre of 

fbe Cll:ourt tbe Defenbant migbt at anp time, mitbout tbe arrent of tbe lj)laintitt, 
lttaibt bi$ \llage.~ of ilaw., anb ftanb to a trial bp tbc €ountrp: ~ut nOfWitb" 
llanlling tbbf bbf 9lnfo~mation, tJ)t aule of tbe cl!ourt ltJa~ entreb, ut fupra. 

• Sir Willianl H~rherts Cafe . 

Note the courfe N0ta per Curiam fo~ a !liule of tDt ct!ourt, to be bulp obferbtb bp aU, ,f!{Jat in 
of the Court eo not purfuinll tbt<@,beroftf.}cct!ourtupon tile filing of a Declaration a ... 
~ obf,rvcd~ gam11 anp ~tifon£r, being in tDt Marfhalfea, fOt to p~oc(fb unto ]ubgment, upon 

c. a Nihil dicit,btfo~t but notice giben unto {Jim of all tbe wbole p~octtbin!.T~ ttab a< 
,ainn {Jim, tlJat fo be map appoint an ~ttotntp ; anb ifbe hlill babe no ~tt01: 
ncp, tben to fenb unto bim a c!!opp of tbt jDedaration againft f.)im; anb fo ltJa$ 
it bone in tbi, €aCe of ~ir William Herbert, mbo was btouglJt bitber bp a Habeas 
Corpus in December laft, anb tua~ bab to t{Je ~tifon of tbe Kings Bench, anb tbat a 
i)edarationwa$ fiJeb againll bim at tbe (uit of J. o. in Mich. ~erm befo~e f01 a 
}Debt of 1.001. f01 monp lUon at lOice; anb tbat in Termin. Parch. proxime iequeur. 
bt bob ~ot a 9!ubgment againll bim bpa Nibil dicir, anb t{Ji$Witbout anp not.e 
at aU glben to bim,01 to bi~ 211.tto1nel',be babing an $ttOtntp tlJat beaIt fo~ b1m. 
!Jlnb fo~ tbil1 matter anb grea.t allufe flp tbefe unbue p~oceebing$ t1gainft Ilim
Whitlock btl) mobe tbe Cftourt on tbt bebalf of ~ir William Herbert, to babe a aap 
mabe of rntring of tJJ~ 9tubgment,' anlJ alro to babe an Attachment agaiml tbe 
partp wbo bab in tbi~ unbue manner P10ceebeb againll tbe erp1ef~ ~1ber anti 
SuIt of tilt 4!ourt. ~be lttbeJe 4reurt bib betp mucb biUiIte of tIJeCe p~oceebiJ1IJ$', 
anb bib tberefo~t refer tbe e:ramination of tbe tllJ)ole mattcr unto W?r. Man ~e'# 
conbarp of tbe €GUtt fOt to examine tbe Came, anb to terrifie anb illfo~m tbe 
Court of t.be mbole p~oceeb~nll~; anb if tbip p~~be to be true, accoJbinll to tb' 
:JnfOtmatlon,tbi\t be came tn-bp ilH'.lbc;as Corpustn December, anb tbe roedarati, 
on filtb tliaintl bim -itt Mich. 4term ~ef01£,allb t"i~ againft bim a~ being in ell" 
frodia Marifcalli, \tlb:tl\~ 1l1a,. lUlt t~n in bi~ cuftobp; it tbi~ appears upon ft' 
4lmtnation to be fo, tbe p~ortebing.~. are berp illegal, anb tbert will t{Jcn be jull 

. caufe tollap, anb to fuperfebe tJJ~ 9[ubgment, anb to grant an Attachment againtl 
tbc partie to anf1t1er tiJ,fe bbt ntdliQ tmi) iUf!lalp~.octebing$; aub to be punifIJeb 
(o~tbe fame. 

NOJeth'~lIrrp Note, ratbat Man.~e~.onbarp,btb iflfe~mtbt4toltrt of rbe. coune of t~e caourt 
.f the Court for to be obferbeb; unto tubicb tbe tubole Court bib ague, £lub tbat ro~ a '!liule of 
aJnudiDg,lcc. tbe €ourt fo~ to Itt bulp obferbeb fo~ tlJe future, ~bat after a pita beu rntrd. 

in t{Ji~ Cftourt at anp time befote tf.)e £lirplication of tile plaintiff, tbe .IDefenb ant 
map eitIJer amcnb bi~ j1)Ita, a~ bt «Jail be abbifeb bp bi~ Ql:ounft'l) o~ dfe be 
map put in a new iliea, if be (f)aU lJe fo abbiftb. 

1V tlTTflinf 
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Warren Plaint iff againft ...-. ......... Defendant. 

'N(@tt, ~bat upon *:l9r~bgmtllt giben beu in B.R. a Scire facias iffueg,anbt~e The .rerum .of 
fame returnable m tbl~ ~trm bp tbc fiuh~ of tbe QCourt,tbc re~urn of tbt~ a Sore FaClas 

t!lItHot fie llapeb but hi fatlour of i9urcbafer.s>; tnbfn tbe trieturn 1$ fiIeb, rbe not to be flop
Q]:ourt map tbe~ gibe II longer tim~ to put in tbeir ~Ica to tbe Scire facias·, a~1l1~~:rom li
like wife fo" to imparIe: ~(re motton 1na~ mabe to !lap tbe fictt4rn of tbe SCIre 
facias from b~ing fileb, Wbicb tbe ~ourt woult) not grant+ 

Morgan Plaintiff againft Sok.e Defendant~ Entred Mich. 9 Jac. 
B. R. Rot. 95. ' 

I~ a m~it of ~rro~ fo~ tQ reberfc a ~ubgme~lt lJibctl i~l tbe €ourt of C. B. in A Writ of Er
. an ~£tion of ,IDebt tbere v&ougOt bp tbc i&latnnff a:«awft tbe jDefenbant,. a~ ror ta reverfe :l 
~ilmillifftato~ of]. s·1t1bo pleab~;tbat befo~e tbe mJtt purcbafeb, tbe abmnu; Judgmenr,&c. 
Jlration to bim 1ua~ rebokelJ, anb rommitteb to anorbcr ; anb faitg, tbot at tIle Ydv. 21 9. 

time of rile lID~it purclJafdJ, be tbrn bab llfTet~ inbt~ banbP to thtbalue of 1 BrownLl!6; 
:lOO L in monpJmt befo~c tbe :J[ubgmcnt gillen againn {Jim,{Jc bab belibcreb tbi~ 
.ober unto tbe new ~bmiJli1lratot; anb aU tbi~ bdua fo ronfelTeb, rbe ~Jaintiff' 
faib tbat tbi~ rebocation anb alTignation, anb aU tbat waa r(Ju~ mteil anb ilane 
l1etl.t1cen tbent, ltla~ I1p fraub anb cobin betlneen bim anb tbe partp to 111f)om tbe 
feconb 2ll.bt:ninillration wa~ gFaJ1te~,be bei!)!J bi~ ~totber, anb upon tbi~ tbep 
Were at '9liTue,flnb tbe:3Jurpl:llb finb tbe cobt~,(\nb g~be a ~rrilictfo~ tbe tplain-
titt,anb ~aillll tf)e lDefellballt, anti upon tblS If)erlltLt '3[ubgmcnr 1ua.s> giuen in 
tbe C.B. fo~ tbe ~lailttiff,qu~d recuperet debitum de bonis tefra ~oris , & ceo abfoJuteIp; 
upon tbhl lubg11lcnt 6\ lID&lt of ~rrot IDa,S' btcuiJftt beft Ut B. R. anb tOe ~rro~ 
aIDgncb \tJa~, bcmufe tgat tbe :J[ubgmmt bru gtben h:1a~ abfoJute, hl{Jeuil,tf it 
ougfjt to babe ~ccn conbitiona., (~) fi tantum) &~. tillJe \t.tbole <!toutt bib l.icqJ mucb 
bifalIottJ of tbl~ ~.rrOt; anti aU tbe ]ubgef/ rnb boib deadp.tbar ttl~ ~UblJ'm('nt 
being avfolutelp giben wa~ goob, anb not crroneou,g; anb tbep mere ni)t to f:1t 
tontlraindl in tfij~ rafe to~ to gibe a :JIungm4'ttt conbitionaI, {mt t~eir ·gentrtl: }lC~' ';-~ ~ffi-~ 
91ubgment 1na~goob, anb fo bp tbe :t1iuic of tbc 1tJboie ~ourt tDe :l!uDgmcnt med 1" ; 

1lla? affirmrb. . am. 

• • 
Dingley Plaintiff againll Sir James Creyton and --- the 'Manu

captors of--Wade Defendants. .. . . . 
• 

. . 
N~tc tbot in. an Audi!a querela tbc coutre iP f1l~ to rake bail bp ~anucapt02#. . 

bp Srcogmfftncc, to~ to p~orccutc cum effecru, anb upon tbe hlhole m att€~ th~ A Feme cOYer; 
,., v:. f.. . ~" . d U . It - ... ~"acknowledge", ~a(l' appeauu ~oue t",,1S ~ ',,",yat Wa e a ~·eme cove:t bib ae lloUJ!cbge a ~tatutc , a Statute,&c, 

tge ,u~banb bleb, tbe mife wa~ taken tn ere~utton vp l)et boop, anb tbercupon 
b~ougbt bet Audita qUf'rda, anti rbert'in ret~ fo~tb, tbat \tlOen tOt ~tatute \1Ja~ 
fJp ber n~kno1nlcb~etJ, tbe hlag tben a Feme covert, anti tOat upon tfli~ me 1na~ 
let to b~ll, m~b bad. ta~cn, anb aberrrb tbat tbe monp in bemanh Wag paitl 
anb fatt~ficb .ttl tb~ hfc tt~lC of bet '~t$[)flnb. Geo. Croke lllobcb tbe Q[otlrt fo~ 
nap of t~ Sme faetas, tubuO ltlfl$ to tffuc fo~t~ upon fJ~cac~ Qf r~e Jlicc.gnifan\l:t, 

• ~ U 2.. "mil 
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u11til trial \tla~ bob of tile f02mer matt~r in iITul?,tfie HTlle to [1e trien being )1llbe. 
tber at tbe time of tbe ~tatilte acltnotDlcilgeb fiJe llltlS a Feme covert, oi not. 
Y dverton mobeb rue <!tourt againll tbe WJ&nurapto~~, Demufe fbe P?o(a:tlings 
bab not bren pnrfurb cum effeCtu,a 1tl~oll? prar an~ mo~e being polTetl,fHi1J tI~~bing 
at aU bone, fo tbnt up t~i~ 1!arbe~, rbere 1»' a fo~fetture of t~e :ticwgmtiUlrc. 
~be €ourt 1tJa~ moben bp tue otb!?r fiile,fo~ to babe a continual}ce of tbcir ~uit to 
Ile entteb. Yelverton tl)ell molleb tbe llIourt, anb p~apcb, tbat upon .1 comillUfillre 
tntrell of tbe matter ani) fnit, tOut tbcre be [tIro it Recor~atur. ('utrri) f02 tbdr bt:: 
nefit,.8$ to tijt fo~fdtutl? Y el vert<?n J ufrice, :Jlf tbcre be m t~l.a' en fc fl lawful fo~~ 
frziture of tbe £'icwgnifance, tf)erc l~ no reJfon tb'1t tbc ott of tbc <trourt,flp atl el1~ 
trp of tbe crmtinumlCC of tbe [nit 'lull trial, ftJouIll ilcp~ibc rbc otber of tfjl benefit 
WbicfJ tI:Jc lLabJ giur$ unto rbem, t.ll cafe tbc~e b~ ~aure of fotfciture of tii, "al'trig~ 
l1ifance. Williams Juflice, I~brp nugbt bere m tbl$ rafe lJil'bC mobrb H;e «[curt 
fo~ ttl babe bab a ,IDUcontimHUlcc of tbe [nit entrell, l1ut freing HlfP ttibc omit~ 
teb tfii$, tbc otbcr lHflP now tueU mobe the ([ourt fo) to babe- ~ tOlFipuance of 
tbe fuit emreb; ani) t(}i~. ma!l1UeH be ll~nc up t~e C2!:ourt ., ~i.tbout anp f.'Htrp 

Where' of a Recordatur of tbl? fOJfeHurc. tIP~n tbtg Man tbe S.tcnndary,Oflil{J bp tbe €ourt 
cinuanceaotoa

n
- bem£lnlleb bow tbe JP~efibctttg ani) It(oO"C% bab bCe~lln f~ltb a mre, hJ~o tbereup~ 

fuit IJlay be on allfhlcreb, ~bat all tbr ~~efillcnr~ aull Ufag£~ m tbl$, attb i~C hlie cafe, itt 
enrred, with or 111boUp in tbe power anb llt[cretil.111 of tbc ~ourt to raufe fudJ an Ci1trll to be mabt 
without a Re- of tbe contilmmtcc of t~e fuit,ttJicb a Recordatur'1 ortuitbollt toe fame,tl~l1 tte €ourt 
,or~atur. f{JaU fee eaufe; anb if tbcp eaure an entrAl to be mobe of t~e c:mtinuanre of tbe 

fuit, witb [ucb a RecorJarur, tbc fame i~ tb€l1 [0 i:lOJ.1C bp toe Q10urt in fabour of 
,tbe partp, tubo i~ to babe tbc benefit 6p tbe fotfeiture: ~nb tbrnfo;r in tbi~ 
p~indpal cafe, bp tbe nule anb birntion$ of tbt l.t1bote ~ourt, fin rntrp 1l.1a~ 
mabe of tbe tontinuonce of tbe fuit miff) fncb il Recordatur as bJa~ pzapeb of 
toi% fotfehure, anilll jO,lP appointeb bp tfie Ittourt fot·trial of tbl? :l!ffuc.~ 

N ®tc tbot toe <f!ourt111a~ info~meb,tbatone ~ir Anthony Afhley lJab bougbt. 
tbl? Gecognifnl1cc \1lbicf) tua~ fOJfd~('b;ll~t of ft purPOrt anb iuten~ fo~ to be:r I 

ttl!? W)aJlUcaptoJP', ani) bIb p&ofrcute a futtagrunll tbem upon tbl? famr. ~g to 
tbi~, \ViIliams J uflice, ]t i~ berp dear tbf!t a m~n mop fmV o~ purrbofe in a £ie-= 
coantfance o~ a ~tatutc,tberfflv to free ani) lllfc{Jargc nl~ OWn 1!flntJ from tbe, 
~rccutio!rof anotber,o~ to Pfcbrnt Curb a dJnrg~, be mor bJ~lI Imp o~ purrOafe jn 
[ucb a l1iccognifancc 02 ~tatutc, anti map up tbl~ cf)argc bl~ olDn foub bp ano, 
tl)et, nub 119ilP p~ocurc' a frientl to pm:cbar~ tbi~ in fo~ lJim, flnb fo to rrtcnb tbt 
fame upon bi$lLanb, t~crc[tp to p~cbent fucb a (barrre bp auotl]cr,uut not tbcu:: 
bp fo~ to cbarge o~ molcft allotber bJitb it. ?1l~b. in tbi.9' cafc. it WO$ arrrub bp 
all tbc ~utJgc~, tlJat upon trial of tOe :]lTuc,tf tt bJmt ogilwff tOe lnomau,l'):" 
emtioH counnt agllin or furll ngail111 ~£r ~llt fql fbe .1tlI)olc,tl)e. fame (JuglJt fat to 
be Caeb t'lgainfi tbe ~mlUcapro~~, anb theIr ~('~oglllrilncc ([)~m.!J" tbe fumW!)icb 
tbe .IDcflt i~) tbe fame jd to lie ct'tenbci:J f07 .tt, If ~Oe mottet 1n liTue be founb a~ 
gainll tbe hloman, out not otl)rr1ttifr fo~ tbc fo~feltu~c, fo~ tbat tfttp fl)nll be [lut 
once cbargcb; nut'! if tbe matter in itruc upon (be tr t ill DC fOUllb fo~ rtc ruDman, 
bet mF)anut~to~% nrc tben to be dcm:lp ili(cOargrtJ bp tbe opinion of fbe wbolc 
~ourt+ . 

N Ota; ~p tbe opinion of tbe 111~OJ~ €outt,tbnt tOc J!)ig~ <tr::l!llmiffion ~ourt 
frohibitiol'l tit will not, llcitUcr ran tbcp p~occ£b in tbe brtermtnfltia:!l1 lif a mattrr, a:;t 
th.c High Com. roucbina 9[ncolltinencp. Geo. Croke mobeil tuc Q!:ourt fo; .1 1t)~OI)mition,flrcaufc. 
~1~O~d~QUI't tbat a~ be aUrbgcb, tocpwoulb PforeetJ tbeu in rucb a cafc of :rnroJttinrnep. 
~~a ~f l~~con. ~be cttourt bcnieb fo~ to grant £l t\!>~obiI1ition, l1ecaufc tI)cp conrcibril tfJat tbc!' 
tinency. tnoulb llotbolb plea in fud) a rafe, ani) obbiftl.l tbem fO t to fllfHJl'll Hli$ matter 

torre unto tbcttl, anb if tbep woultl not allow of it, t~e ~ourt h10ulb t~et1 grant 
a lP;oJltflitiou. 

Horne 
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Horne Paintiff againft Harrifon Defendant, Entred Hill. 8 or 9 
. Jac. B. R. Rot. 5 S 2. 

I~ a Geplebin, .tI)e lDetenb~nt ju!lifil'~ tf)e tolttng,fo~ tfJilt ].S.tua# fdfeb ()ft~t A Rtplev-in for 
fanb in fee, 111f)ere tf)e taftlng tua~, anti tiler f)e ap' fJl~ ferbant, anti bp ~lq Cattel. 

tommnnb, bib tafte ~nb bi~rain tf)e .~attel tOere, dam~ge. f~fant,. an~ fo junifie~. ~efendant ju
~be }J)lainttff to tf)l~ t('plte~; anti hutf), ~fJar tn~e tf).t~ 1$ tubtcfJ t~ allebg~tI ; ibfies as Ser .. ; 

but {aitl) faitDer, tf)at long time .befo~~J.D.wa~ felfetlm f~e oft~c fame lantl,anb vant,&c. 

tbereof mabe a leafe to bim atl11dl,antl tafte$ a iQ!rn\1l'rfe til tl)t~ mam~er,abfg~e 
hoc, tf)at ].s.bitl commmttl btm ~o~ to enter,anb to talt.e t~~ r~tteI. rm:o tfJt~ l1iepft~ 
cation tbe ,iDefenbant bemur~ In itatn, anti tbe }J)latnttff. Jopneb tn .b~1l1urrer;, 
~be onlp matter in qucnion,antl innnrb upol1,tna$, rou'bmg tbe bahbttp of t~e 
~raberfe. ~p ~lJe opiJ~ion ~f tbe l11bole ~ourt,tbe ~raberfe 1tJa~ rufrb goob;fo~ A Traverfe to 
tf)at t(Je ~Iatnttff I}cre tn tblB cafe coUnt not r<lrab£r~e ~JtP otOer· m~tter nut tOe the command 
tommattb-· Man Secondary info~ll1eb tbe €ourt; ~bat If It bab been lJt taf~ of a of the Servant 
icafe fOt pcar6, o~ fo~ lifc) tlJen iii fud) n cafe tbe felfin of tbe arber ougbt to f)abe to enter,Bt". 

Iteen traberfi?b, anti not tbe cOllllltanb, anti to it batb been bere abjubgrtl bcfo~c ; 
but otberltlife In cafe of a Ie.are at will m.abe, a~ bere in thi$ (,lfe :€Oe I!!aurt 
agreetl ill tbi~ ; anb fo tbiJj ~raberrt bcmg f)tre ruleil to be goob, :3[ubgment 
iva$ giben fo~ tOe }j)iaintiff, anti to babe a return of ~atteI. JUdgment for 

• 
the Plainrdf, 
and to have Ii 

HamlelJ Plaintiff agJinfl: Hamlen De fe ndlilt , .tntred U"Z Return. aU, are 
9 Jac. B. R. Rot. 695. 

T~t tafe appeareb to ftc tf)b1,ott infant W/laintiff appcor$ bp bip' ~tturltCp1 An trnfallt 

anti in .Oi$fiepl~ratton tIJi$ fo ~ppear$.?Jlftcr.1tlarb$ t~e ~laintiff brcame Plair:rjff ap
~ollfuiteb III tbe :!ctlon,fUlti c~ff~ gIllen. agawtl bun accotbtng to tbe ~tatut'e of pears by At-
4 Ja~"c. 3", ~ftcrl.1lartl~ tbe ~I~tnUffbpbt.a counfel mobrtl I.be I!!outt to babe (4lmc torney,&c. 

lllttlgatton of tbe coff~ fo~ tlJIP caufe, fo~ tbat tDe ~~ocectllng~ l1p tOe i&Iaintiff, 
bdng an infant, ~erc U!l 2iltt~trnep" ~b~ ~ourt tlrnictl to mitigate tbe con~, fo~ 
nom after ~onrutt ant! coll.a glllcn acco~tltng to tbe ..f,tatute ~ tbe partie~ atc out 
of Iltourt, anb tbe ~Iaintiff batb now p~etrrmittcb ~i~ time, anb tbnt be bring 
l~laiJltiff, rbi$i~bi$ own act fo~ tobe Jjlonfuitctl; anil rOc~ourt tJrdareb,tbat 
after bi6 bei.ng ~ollruit; t{jepcouIb not in tbi~ cafe gibe {Jim. anp remeiJp. 9ft 
1ua~ tben falb p~tbtlteIp, tbat tbep tnoultJ boue remci:Jp up hltngmg of a WJit of 
czerr~t. . Man Secondary mn.be tlnfltler to tl){'.m,~bat bp a m~it of ~rrOt tOep coulb 
not tn tbl~ cafe babe benefit after a ~onrU1t. N ota,~bat upon nn ~bib('nce gillen 
t~ tbe S[urp at tbe ~ar ,fo~ tbe trial of a fuppufeb fOtfciture bp a coppboiber of What {hall he 
bl~ copp effate, being of a copp,mano~ of tbc 1[o?b Mounlagu~s: ~fte point [aid to be a 

ani:! p~oof of tbe fotfcirure 111a!) in.manner 0$ i~ bere 1;ctP~eiTcb, ($) ~~at one forfeiture of a 
tame to t1)e 1ro~b~ (!!ourt.h1ttb a llrangrr., 1tlbo 1tl£l$ not unotun to tbe I!joma$ Copyhold e~ 
ger,a', 1l0~ 1tla~ eber fcen [tefo.?e 0; after bp our of ti)cm, be rJ~re in tOe (tourt of frate, and what 

tOe mf)011J10t, befo~c tbc :Jiurp anti ~omage, bib nnear ani) !lepor&:', That J. S. a Co- not. 
pyholder of the (aid Mannor, had made a leafe for ye:lTS of his Copyhold land, by word~ 
for to begin at Mich then next enfuing for ten years,contrary to the cufl:om of the faid Man: 
nor,and fa a fo:Feiture. ~ni:'J fo up~n tbiot1 @atb ~ahrh f1cfo~e tbe f)olllager~, tbcp 
fO~I1t1, ani) btll Pter(Jl~ tIle fo~f£lturr: <One t1lltncfs ~ii) tell~fic, That he had pro-
mIred the other to ffi1kt fuch a Leafe to hIm} but rhat after th1s promlfe, he Continued nil! in 
poffeffion for the fpace of'9 years before his death,and fo thereof died feifed.~!Jt 1!onb 1.tJJ~ 
of tbe nature of Burgh Englilh.~be 1!Llb~ Mountague ilib p~Orl'cute fo~ tbe fO;fdtnrc. 
~t appcllreil u.paH Ptoof, tfJat tbL' copvf)oIllcr fJati i:J]awn a Jeafe of bt~ tttcbolb 
IaJl~, anti of .fJt.£i coppboltJ tcl,lc1Ucnt nlfo,bm that be neber f~afcb tbe famt\ilnb til 
aboIti ~ fo~frttun?) It apprar· tI tbntbr .mabr a lcafl' fo~ I pcaronlp ofbiP' copp:ianb 
accotlullg to mfiaJll,anil tobenant.l.i Wlt~ tbe ~elT('e tbat ~t ij)aH rnjop t~i;1lanb' 

de 
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de anna iri annum, tJUrillg ten pcar.9'; a)i.s 1tla~ orfp bp mop of rol.irmmt, anb tbot 
fo~ t~ig !1e ball '2.oJ.in ljonb paib bhu)onl) tltil (ObL'lHllli ,t~at ifbebtb put blm OUt 
after one pcat}!)~ nt t[!t fUn of anAl onp. ['Jf HJc pCJt.;t, (mc not futter ~!m fo~ to ('tl .. 
jop fiU rije IUllb,tbat tben tbr 20 l.\Ubicb VC bab .:'.iiilucftJ:c r,uiji),t1)ouln be ac~ount
dl f01 tbe rmt of tbc loll {laif pral, fa Lj:l( I}r b:(G PJ n t!-ain term matu; to btm up 
tIle ct!olJAlboiber of ~bj ~opptoU) dlatl'; anb wtjet{;t'r upon ttJf ttlboic mttttfr,a~ 
fbe tafe appzarcb to t1)e ~ourt, upon tl.£' <!rl11unu:c ,D ;'I?, tl}j~ act of tue €'0PP? 
llo!ber·fbaF ,;:,m:mnt to make a fo&i'ritnre oi bi$ ~(lpptO~b rfiate,1.tlo~ t~e quefiioV. 

What {hall. «lrbe hlfjOle IILl}urt laH"~_l1 dear (If opinion, tbat fOt a ![o~/,) of a mvmt.:l0~ to ffboill a 
ma1l.e

f
a [oerfel -. £[-;llppOoib cUott' raJ ;1 f(!~fciturc,tijl malting of a leafc of bi~ ccppycdb limb tcn>1 

ture 0 a OP!- - Y ~ ~'.-. '" • ,., - !'",., f 
hold eftate and rr.:tt'p to t!Je wrh.:m)t~}ttlZ f;jUnot to uC u('rp tlltr£t onu cutom p;"S .. mflu£ 0 a 
whatnot.' certain lcare, wit~ a crrtftUl bcginmng Jub ~ui)ing of it; anO to in (~Iic maJiJ1e~ 

(If arip o tiler tf)!nrr fuppofrb W b~ fllteb fmb bDHC Ii)? a roppb01brr., alib comrm'!1 
to tbe cuilom of ti]1? 5lil?~JmOi,ttrrtbp to make a fo~fdtur£ of bi~ c~pp~olll effate; 
tbilJ muU aU nppcar certahtlp to t~l' ([ourt, ani) t~c oiltb of a fir,·mITer tllni:.il' in 
t~c 1!o~~$ ~ourr to ilJj~ purpo{e, (pan not be of an),) fil~Cl' 0; ('[fl!rt to p~obr a fo~: 
feirm:e, ('fpertoItp 11l~fn t~e €oppbolbet niH continu~'S in poteffictt, anilfollirfj 
f£i3eb of bltf coppt;oll:5 rilatc,lUlll tiJts Hebt'r came In lJurllion tin ilfter bh1 beat(y. 
~Hb if fuc~ a v~rftntmrnt fi~ tbi~ 1t.Jf!~ in t~l' 'I[o~tl.o ~(;urt, {tali be ai!otneb of 
up(!nrUC~:l£m oarl} nuti'll' bp f! flmJ1gcr, fld tOonwlie a fo~fcimre of a roppDolb c~ 
nau, cbcrp fOPP.~1!lltl('r t~ttl mtgbt be in continual bangrr to itlfe fJi~ roppbolb 
effatc. r<t::~c <trourt bib n!fo dCl1rIp agrre, tbat if tlje coppbolbct bib p;omifc fo~ 
to malte fucb n Icafc, fUtl) it h1 not ip?obcb in faCto t~at be bib mattc tbe fame ,t~i~ 
jJ1 no nmfr rOt to mdfic aio~fciture of ~h;' copVboHl effore. Croke Juftice, Jif anp 
fnrb ienfe lliitt?i mabc fJ.~ i~ ~fre aHeilgcil, it DppC;tr~ tbat tbi~ l11a~ maile in 
tlJe timt of t~c 1!D~i) Mountague,1!o~b of t{)e ilWtU1Jlot :, fo tbat t~e fo~feiture, 
if anp ltICt£, tni1~ in bt~ time; £iub fo take t{}C cafe to fie tbi~,r~bat a roppbolbtt: 
mafte~ a fcufe ofbi~ coppboltlianb, ilnb [0 a fo~friturc bring e01ttraql to ttl' eu~ 
nom oftbc mailno~, ifaftcr tbi~ be contil1uc,g niH in poffcffion, anb tbe i!o;b of 
,tye 9l17mtoJ i:lic.$', nub aftct1uoxl)~ bht tui!loID, o~ be itlbicb batb tbe m?nn02, batb 
[('cdbc frtlt from tbe coppi)oItlrr, it is dear thflt be ffilJI.I nebcr after tbi~ ar~ 
crpttlUC£ of rent, taftc ant' benefit o~ atlbantage of tbe fo~fdturc ; anti fo it mig~t 
he bert: in tbig mfc ; fO t bere it 1tJaa tfie lIatlp Iviountaglle ibnt bib que1lion tlieco~ , 
ppboHlcr fo& tbiP fo&ffiture in tbi~ cafe now in lludhon ; tbi~ p~rfentmcnt -ltta~ 
mobc long time after t~c fuppofcb fo~friture,ani:l tbra tbe roppboiber being bean, 
bi~ bl'ir \11a,g but a pear alb, anb batJ not tbrre fHlP Ql:ounfd to fpeart fo~ bi1l1 
lJJbrn t~e pJcfcntmmt wai1 mailc,anil (0 tOep p~('fentcil t~c fotfdrurc.~hr: <[ourt 
bib bcrp InneD ilifiHte of t~e Pt~n£ilil1g~ in tl1i$ mrr againll tbe copp~olber. 
Williams Juitice, Magna eft veritas & prGevalebir ; '~bc ~ourt t~rn faib to t~c tj!urp 
at ti)e ;ZSat, d)at ~rre app!?ar~ no p~oof at aU to be matte of tbi$ feare aHel.lgcb 
to be n~abr I1p tlJe copp{jo~i)cr~; nn.il if.tbcr~ 1tHl~ a irafr ltp {jim maile tune, pet 
ItO fo~felturc ; ~nb ncco~tJlng to tUt,t1 illrcctton of rbe ([our1",tl)e ~urp bib finb fo~ 
tilL' 'Sinfnnr copPbolbrr f1gainll tljr 1!o&l:l, tbat tDctL' ltlag no fncb 1!cafe matJe l1V 
tf)e coppboltler fl~ ltJa~ *rcnt£il fo& t13 make· a fotfdture, fmi:l fo to intitlc t~e 
:Eo?il 'to t~t' cOP!1boib rnatc. Yelverton T ufiice, :Jrf a cOPPlJoIbcr mafic$ a feafe fo~ 

Poph 215. one p'ear,\tJ~rr~ntl."tJ l1ptbe rurtomoftl)c W)nl1o~, & fic de anno' in annum, bnrina 
• ten ptar~, tbI~ .l~ deadp a U~ob I('afl'fo~ ten pear,s, flub fo fuelJ a Ieafc mabc Itp 

a tOpp~oH:Jer WIU mafic.;! fOJfenure afbl£j coppbolb en Me ; but ifbr tnflkc$' a It'are 
ofbiS coppf)oIb lani.'J fOJ one pt'ar, an.b eobenan~~ t~at after tbe mb of tbht pear 
bc ffJaIl babe tbe fame fo~ anotf)cr pear, anb fo llt tbl$ manner de anno in annum 
tluring tl)£ [pace of un pcar$, t{Ji~ i~ no fuel) karl' a~ {{Jail make £1 f02fdture of 
bi~ roppbolb cllatc, fo~ tb~t bere ~e batll no fa1nful ~ffnte (lut fo~ onc pcar onlp. 
~be €ourt agrrell WItO hIm fJerrll1: ~nb a.stondJlI1JJ tlJe lilte leafr, frr '2.8 H. 8. 

1:'he Bifhop ~f Dyer fo. '2.4, pIa. 15 1• & Plowdens C0':llment-a~'ies fo. '2.7~· h. in Say and Fullers cafe, & 
Bathes cafe. 14 H8.fo.14.b. & Coke 6 part, fo.; 5 .h. ,In the BtfhQP of Bathes cafe. 
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Price Plaintiff againfi Atmore Defendant, Entred Trin. 8 Jac~ 
B. R" Rot. 439' 

I~ an ~ttion of TrefpafS aJ1d Ejetl:ment, tbt }!)Iaintiffbtdarrj of a Ifafe mabc un:: 
to bim bp ont Smirh, anb upon ~ot guiltp pleatJeb, tbe 91urp f~untJ a ~pfctal An ACtion of 

;0erbift; upDn tnbicb ~pecial ~.erbiLt tbe QI:~fe appe~rcb to b~ tb~$: ~be 1!otb '[r:J[afs and 
Windior being f£it'd, of lanb (bemg tbe Ianb tn quetltOlt) I 3 Ehz;~lb make a ~fare / Le:n~n:4:c, 
oftbi~ 1!alltJ unto Thomas Moor f01tb~ term of ~opears ~ bp to~cc anb lJlrtllt 401. 

ofWbicb leaCe Thomas ~00r polTetTeb,btb make ~tllatl mtll anb ~etlament, at~b MO.83 I·Hi. 
tf)erdlp bib btbife tbe fatb term?anb tbeotcupatto~ tbl'.reo.f, burlng aU tbe ~alb g07· 3Io• 

pear$ ,anb aU biJ;1 interell tbe~em,U!1t~ Margaret btJ;1' IDlfe ,If 'b.t ({laU fo long hbe, Cr~O~~~r;901. G. 

anb continue fole; anb iftbe bteJ;1 wttbtn tf}e term,tbtI\{)t tJeblfetb aU tbe refibue poa! 847. 
of tbe pear~ tbell to tome unto John ~i$ fon? anb. to tbe ~dr~ of bi$ &otJp,. anb 
m~It£~ Margaret b.bf wife ~ol~ £xec~tnl! of btlfW11I,anb bleS. Margar~t tfje er~cu~ 
tnt £ntcr~ efpeclallp,clatmmg IbtS .term a.a a llcnac!J.)ohn ~fJt fon b1e~(babtJ1~) to Co. S I. 

itTu£ Hbing bi~ motber (tbefirff Deb1ree) anl,1 lUalie~ bt,t1 ~fe necutnr of btg 
Will. Margaret tbe firtl bebifee malte_ ber \1'}111,anb blC~ Wltbltl tbe term,tll1b fie:: 
ro~e anp diTignm:nt lU.til€ of tbe term,tbetxecutll~ of Mlrgar:t arrtgn~ tbt~ term 
ober unto Atmore tbe .roefenbant,tbe lUibotll anb e,ruutri t of John,Witb bet feconb Th p' . 
bupbanb, affign$ 1 bi~ leaCt ober unto Srnith,tbe 1!crro~ of tbe ll!ltaintitf,fo tbat tile theeC:;.:t Ul 

onlp p~int in quetlion tua~,\t1betber of tbere two alrJgnee~ fboulb IJ;abe tue rrfi:s 
but of tbi.\1 ttrm; tbc betermination of wbicb quetliolt rdt~ oulp upon tbt tonn~ 
beration of tbe baliilitv of tbe feconb bel!Jifr, of tbe refilluc of tbe terlti),unto Johrt 
tbe fOll,ltlbttber tbe fameltlere lJoob,o~not; anb 1tJtetber tbt motber, fiting tue 
firtl bcbiree,bp ber alt,map ptebrnt tbiS fnonb~ bebife ; luflttber (bt erecuto~~ of 
John,anil t~£ir aqignee, being tbe :U~tro~Gf t"~ tItlhlil.lti~, {baH babe tbi~ contin,: 
gent relllatllber tn t{lt term, John b,mll beab Ul tOe, Inc tune of Margaret,. tbe fidt 
bebiree. Upon tbe firtl opelltng oftbis €aft, tbe wDole €ourt mere dear of <9~ 
pinioll, tbat tbe £xccutri,r of ~obn fboulb not babe tbiS ;- fo~ tbat bV tIle bcatb 
of John, in tbe life time of bi~ motber, tbe firll bebiree, anb fo btfo~£ tbe pombtli~ 
tp bib fall, tbi~ poffibilitp tp no111 quite 1l'Ouc.2inb totbi~ purpoft 1t1a~ dtcb Wel-
den and Elkingtons Cafe in PlowdensCommentaries fO'51.o',52r ,P,2, & 52l. and Coke I 
part fO.1 54,1 55'. The Rector of Chedingtons Cafe, BrOOKs Cafes, H H.8. fo. 48. pl. 209. 
ternpsH.8.fo.74·Pl.; 34.1.E.6.Br.cafes fo.84'.pl'3 88. 28·H.~.Dyer pl.T. 6 E. 6. Dyer pl.7+. 
& 4- Marire Dyer,pl. 14o.tbe \t10tb• bere in tf)bfPtincipal €afeltlere,ratbat tbe wife 
of tbe btbifo" bptbe Debife f{)otdb babt, occupp, anb injop aU bi~ interell'in tl)e 
term, if be fboulb fo long Jibe. "ifJe €ourt upon tbat ltlbicb ltla~ nom urgeb, 
ltla~of epinioll, ~bat tf)e affignet of tbe e~ttHto~ of Margaret, tbe firll'bebifet, 
Iboulb babe tbc remainber of tbe term; (JUt rbc- €outt at tbi~ time hloulb. not 
ober;rule tbe fame, but gabe furtber time·fo~.r~e arguing of it: ~nb acco~bing~ 
I", at anotber. tit:ne,(~) Terrn}'rino I 0J ac.Br. Mr. Dafon .of tbt Middle Temple a:rgUt- Tennin. Trio •. 
tbfG~ tbt'~latrtrtff'-~l1 tbtP ([aCe tbtfetwo·~tteftfou~ artconfiberatiJe:fitll, 10 Jac.B.R.this 
~Detber.tbi~ bebire in ~tmninbrr of it term be lJoob,o~ not. ~£t~nbl!f, 21bmit ~a:;~ aF~· 
~Dt_ beblfe of tb.e remall1btr be goob to tDe' fon, tf).eR tub,n be bte_ in tbe life 
,tme of bi~ lUot~r, tlj.e fit1\, bebifet; anb tuboi,tlit$ al(o mitllin rbe term" 1.nbt~ 
tDer tbe erecutrl~ of tile fon,.ft)all babe tbtrefibue of tDe term bp tbid llebifr, 
tbat tbt e~etuttir of tbe fon flJall babe tbe famt; anb fo tOhfrquentlp tbt J)lain~ 
*iff btrt batb a lJoo~ title to bim beribtb froan' tbe amJnee of tbe e~erutri~ of 
S{Je ron, anb tb' bt\lt~fe in rt~ainb~r; tbt, bttttmination of tbi~ rtn~f olllp up-
'On tbe true tOllliructton of tbt'U)tUmabt bp Thomas Moor, 7 E. 6. Brooks Cafes 
fo.95.pla.4n· Brook tit. Grants pIa .• ',4,& Brooktitle Leafes pIa. 66. a manpotTdTd. 
of a Ue~re fo~ fo~tp peant, \lr~nt_ fo manp.of tbt pear~1 a~ fl)aU be be{Jinb, 
at tbe tllne of JlI8 beatb~ rbtj t?:. a, metr both grant· fog tilt incertaintp of it, 
but fucb a btbtre bp ~tlamelltlJ;1lloob, 10 Eliz. Dyer pIa. 2.11. a ~ermo~ grant~ 

bi_ 



Termin. P afch. 10 lac. Part I. 
bill term, Habendum after tbe lleatb of tbe ~~al1to~, tbill ill a boii) Habendum; anb 
tbe term paffrtb p~efentlp bp tbe ~~emiffeS ,all it ill _bere alljubgeb ;~ut aU tbig 
in caft of ~~antll:. as to tonllructiol1 of WiUlI, fucb a remaintier lim lreb upori a 
~~ant,i~ boibibut otberlllife it ill in cafe of a wm:~ni) tbe reafon of tbill is gL 

Paramour and ben in Paramour and Yardleys Cafe in Plowd. Corn. fo, 540. beta ufe tbat tbe maher$ of 
Yardleys Cafe, WilIlI fo~ tbe moil part are ignotant of tbe nalll, ani) of tbe fiultll of ilaw,anb 
&c. in tbill regarb, a fabourable conllruction is to be mabeofD>iU$, anb tbep are to 

be conllruei) accO~llillg to tbe intent anll meaning of tbe ~ellato~. jin 38 Book 
of Affifes pIa. j.& 39 Book of Affifes pIa. I 7. & Per kins fo. 1°4. pIa. 54 I. a man llebifell 
t(Jat bi_ ~ttcuto~lIlfJaU fellbil1lanb, ani) llillribute tbe p;ofit~ fo~ bi$ foul in 
p{ou.t1 ufell: (Djftri~lU~e). tbe :1fUi)gell erpounb tlJi~ fo~ to be a coni)itional e11are, 
anb freJimple (ali tt t1l tn Littleton fo. 9·pla. 38,+) tbat tf tbe E,reeut01 i)o not feU 

Paramour and tbe beirtbaU enter; ani) fo in Paramour and Yardleys Cafe befo~e umtmb~eb; tuber; 
Yardlels <Afe. a man bebife$lftnll to one ani) bi~ btir$, anti in tbe latter part of bi$' mill be 

grant$ a ~ent to anotbet, tbi~ lattet ~~ant ~ni) jDebife ~p tbe intcllbml'nr anb 
tonllmetton of tbe nalll, {ball be firll acco~btng to tbe Intent anb meaning of 
tbe jDebtro~, ctberlllife tbi~ llebiee .of $ent cut.of lanb berate btbifcb" f{JaUbe 
boib, 2. E. 6. Brook title Devife pIa. I 3· ~ man btbili~ tbe occupation of bt$ J'late tG 
one fo~ life, anb tbat aftedllarll$ tbbt £{Jail rrmain unto anotfjer ,tbi~ ill a goob 
temainller, B H. 8. Brook title k>one, placito ;7. & Brooke tide Chattels pIa. 13. ilefTce 
fo~ pe.arll bebire$bi~ term, .o~ orber bili, cbattd~ o~ goobS, to on~ fo~ lift, t~e 
remalllber to anotbcr, anb bte$, tbe jDebtfee enter$,anb botf) not aben in bi~ hfe 
time, no~ gi~t, fell~ no~ pet, fo~fdt tbe goo~lI, be in t~.e rrmainber. ffJaU babe tbe 
fame; but tf tbe firll ,IDebtfee botb ftll, gtbt, o~ fo~fttt tbrm , be lit tbe remain~ 
ber i~ tben lllitbout remellp, 2. 8 H. 8. Dyer pla'7' ~ tarettn0t b£bire~ fJi$ term to 
bbt. tlbetl baugbter, anb to ber irrue, tbe remainber to bi~ p.oungeft llaugbUt. 
ebe tIbetl bie~ tni~bout. iffue, ber bU$banb alic~_, bp Baldwrn anb Shelley, tbt 
poungell baugbter t~ 1l1ttbout remebp, beeaufe It Wall a bott! rt'mainber of a 
ttrm, a_ it ill of a tbattel perronal. Englesfield to tbe tontrarp, fJp reafon of 
tbe intent anti meaning of tbt jDebifo~, .6 E. 6. Dyer pIa. 74. 2ldTee fo~ pear$ be" 
bifell bi~ Wb.olt term to A. ;provifo tbat if be bpe$ libing I. S. tben tbt refibut 
fo~ to remain t.o I:S. A. aIien~ anb bpt~, J. S. illhlit~out urnellp, ... Maria: Dyer 
placito 140. be in remainber i~ 1tlitbout remellp, lllbert tbt firll lOebifre alicn$. 
Coke 4 part fo. 66. h. in Fulwoods Cafe, fiefolbeb tbat fucb a temainller man can: 

Coke b
4 

part I' not aRi"'n Itid remainber ober, befo't it bappen, tbe famt bdn'" flut a bare pof: fo.6'. ,in F\I - 1.\ !J P e 1.\ 

.oods Cafe. fibilitp, anb not affignable ober. Coke 8 part fo. 96. b. in Mannings Cafe, bJbcre it 
Coke 8 part,fo. i~rati), tqI:bat it Ipetb not in tbe pohler .of tbe firll jDebifec to bar bim hlbitD 
~1C~.b,M~nnings lJatb tbe "future bebife, fo~ tbat be tannot tran$fer m01e ober Unto ,. anotDer 
Cafe. tban be bimfelf batb, ag it i~ tbere refolbeb, M.och. l.~ and 27 ~liz. in the Kings 

Bench, Thomas Perpoint _tiTee fo~ 99 pcar~" beblfeb bt$ term tn tbert 1tJo~b$: 
I devife my Leafe to my wife, during h~r life? anti. after her dea~h, I will the fame to go 
to her ChHdren unpreferred; makl'~ btd 1l11fe bt~ <ererutrt,r, anb bpes, f'fIe en: 
rerl, ani) poffeffetb bet felf, ratione doni, &: Iegationis,anb mardi' # 1l1irtJ ~ir Tho
mas FulIefhurft, againllllll)om one recobtr$ 140 I. lOebt in tbe ([ourt of C. B. 
an,b bp ,ro~te, of a Fie~i facias to tbe ~lJtriff tbt term llla~ (oIb, tlJe !Wife bpe$; 
Ettll, In tbt~ (ltafe It llla_ refolbeb, ~bat tDere wall no llltferenct lt1berc tbt 
term, anllw~ere tbe ure .anll,oerupation .of tbe term bebifeb; anb lllitlJ tbi$ a~ ;' 
greeJ1 tbe tbtrb fiefolutton l~l Mannings Ca~, Co 8 part, fo. 9 5. h. ~trontilp~ 

~~;,b~ J:~~ fiefol.b~lJ, ~bat bp tbc fall', t1tb~r I1p tbe mtfe, ~ bp tbe ~iff" 11p fO~tc of . 
flillgS Cafe. tbe Flen faCIas, after tbat tbe Wtfe tna~of tbtllpoffeffell, a~ of a negatozp l't; 

birt, tbill.ftJaU not bt~rop tbe~,recuto~p beb~fe, altbougb tbat tbe perron"G 
1llbom tbtll wa~ btbtfell, walt tbtn unccrtall1, a$ long fJ$ tbe Wife ltlti# 
Jibing, anb. tbat tbi~ p~lftbiiirl.l (tll~not be ~ef,atrb bp anp fale mabf bit 
tbe fi~il llebtfee; all hlblCb ~ppfarll tn Manrungs Cafe. . ~bt feconb ~"int 
bere 1~, J19betber tbe ~tC~trl,r of John Moor" ff)aU be tn tbe fnme b£n~.ee 
bere, as tbe tarellato~ waif m, tbat f!)e ffjaU be In tbefatue begur, hlberein it i~ 

fO 
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to be conrlllcteb, 1l1betbcr tbis be an itttettll in John Moor~ tbe .A\on, o~ a contin: 
geRt poffibtlitp; tbi~ i~ flU intcreft in blm, anb not tl ~olt.t1ngcll~ poffibilitp, anti 
tbtn tbe fame i~ tuen affignaflle obet, ani) fo tbe lPlautttlf conuHg in unbcr tbe 
~mltnre, b'utl) a gqob title; anti. fo p~,lpe~ ]u~gment fOt tbe l~laintitf. Wil.liams 
Juftice, ~be ~rfcuto~ map ~a~c t~ p~mbthqJ; t~ a U.etrre f~t ~ear~ gtrmt~ tbt~ to ~ 
one if be !{Jan huc fo Inn IT, tbt~ l~ goob bete 1ll tf)l~ ~~tnttpill caft?, tgljl'l.5 illl 
intercll in tbe Jl)ebifec John; ani) not a poffibilitp. :1ft oppco~.a' b!:J WeJdens tllfe ': 
in tbe €ommel1tade~, tbat a jDebifc £baH bube a rcnfon~lble m1.'~iltJlnmt fUtl) Comment. ,"'. 

conliruction, a~ btl confintction to babe. tbe I~ttcr llJ~~b$' tn a l~dl piaccn ~r(l, Wejdell~ ca~; 
anb jt ig nOt firange tbnt t1tl~ Ulap b~bc ,all llltcrril. tn one nab toe .!m!1c t~!li!J; 
bert John t1)r ~on b~b a goob tntcrcllm blm, tbe tul)lcb mall qo to bl,s ~~l'cuto~; 
anti bere tbe hlll~6 iPeir~, i~ a 1tlo~i) of .limitation b~lt not an. Qffiitrc. ~.en. Yd· 
verton argueb fo~ tbt jDcffllbant, tb~re pomt~ babe flffn b~rc, mobtil Ul tOtJ;1 Ctlff; 
two of \11bicl) are to be aiJtreb, but noube-tgirb ; ~ tbftr tbt~ t.9' ouIll to 02 atgu,'b, 
Dting 'tge fole point: ~bat tgc Will bere i~ ~OOi)Ja not JO be quci1ionCi) ,nno tijot 
t~e ~on bere 1tla~ liIte1tlifc to bobc tbe re~atnl.ler ~f tb~ «crni)afrcr !JIg ~(jtbrr.$ 
bcatb ; tbi~ i~ berp clear tllll) no Way.tl to be qurfflOt1c(J: but wycn John tbe ~on $I 

ilie.tl, (ott in tbi$ raft bere fjebill) tilling bi~ mIJotger; ann b(fo~el1ic\f remain:: 
ber bib fall, 11tbetber bifl \!CtemtO'J now f!>aH l)abC tbi~,t~ fbe fole ani) onlp qnc[o< 
tion conullcrablc in tbi~ cafe; nnb bere tbc ~rfcuro~ of ttc ~on t1)ntI not ~atie 
tbi.9', ani) tbtn confcqumtltrtbe 2Ilffignre ('If the ~r('ntto; ocina tge l.f('rro~ of tbe 
i&latntiff can babeno ~itle, 1l0~ tile lDlailuiffunJ)l"r bim; anb ilHijtp rafe iti~ 
to be con~~c~etJ, \i)brt~cr a~. t~e firij bp tbip lIDiU, J~hn !V1oor tue ~Oi1 oao fa 
Dare, poi1tbthtp, c~ on tlltcrell tf no ltttcrcfi, but-a pormuhtp, itcn Weld<:'ns ;mb We1cden and 
Elkintons cafe in tbe c€omm~ntarif~, i~ our erp~fr~ cafr in terminis,!" an!! tbc ~,!Ubf" E' Lint{,ll~ c& 
mcnt giben tbcrc in tbilt caft'; ·i~ a ~lll)!Jm~nt in petitt fo~ tt't IDcfeni!hlnt DCrl'; in t''': ,-~om% 
aull tbt unfoll gillen tbcre mafiep fOi tbe }Drt"enilont bere; tOfre it j~ {Gil) to fie fo. 5" iJ. ; '/" 

an inttrell, nnb tbctffo~£ tbe ~Ol1 to babe it, an1.1 1'0 bi.9 <frecutllt:, if b1' ,btr $ be::: 
ro~e it bappen; but berr it i~ 110 intercff, bdt t1 bore poffibHitp in t.~e~on; a~ 
it i~ 110W ag~ed) at tbi~ ~tlV, anb fo llHl~ it hdb Patch. 15 EEz. in H;e C. Eo fit 
Carters cafe, . at~b in .Hemmingrons cafc 1.9 .Eliz. i.n bli b of tbrm atlju~!Jfb tbat a Hemrn;n6~t:; ,:; 
relcafe of tbl~ t~ bOli), anb tbtr('fo~el1o l1ltcrcfi. Coke 4·p~1'4 66. b. In Fulwoods cafe, Ii'.+YG'Jds 

cafe, Ollt cafe i~ tbere put (o~ to be a poffibihtiej anb fo t~i~ not to be u~antrll cafc, 
bV tbe ~on, in tbe ~if~ time of t{)c ~~tber,no~ p~t t~v~t rclcafcLJ'; ex.hocfequirur, 
tbt~can be tlotcrtatn lntcrdf, but onlp it bare paffil:tlutp tbc 1t1bld; emmor go to 
tbe <!l!.recut~~. 31t apprat~ bp tbe fiectOt,of Cheding~ons t~rc, ,Coke I. pa. 24, i5. CLd~ngt0'r,~ 
tbat aCOlltmgl.'Jttp Q)illl not go to an qfrtcuto~,bne llt tbl~ p~tndpaI ctafe tbcrc cafe:, 
i~ oulp a pollibilitp in John bi~ ~on,aJlb 110 llltruff I1rcdhfe tJ)nt rue Wife mau 
furbibe tOt ~J)n anti Uhe Ollt tbc hlbolc ,'~erm) nnll tl)cn itotbing can tome to tf!~ 
I>on, ann tbrrffo~e tbi~ batb roun.b to be onlp in poffioiHtp, aal) not 111 inttrdl; 
alfo tbt ~rcrltto~. i~ natto babe aup t~ing, if tbere tt.lcre not an iutertff in tbe 
~ellato~, o~ tbilt tbt fame batb rdatloll to fomt f~;mer O'tflnt; {)erc tbt~ ((1;tlate 
muicb Johri tbl! .f>on i~ to babe fap tbi~ bcbiff, tbt famd», not filj ~im !T?antabte 
otler,relcafatilc,cttcnllable o~ affignabIe, ont! thcrefo~c ibi; 111i\~ no intfufi in 
lJim, but n poffibi!itp; nub fO,1tlbt'll be bi~lrt!r ~i~.s u~fo~c tbi.s bnppet1~, t{ji~ 
if)all not go unto fll~ <!Errcut~, aull fo tbelD~fftl1ttff dOIllling uuber on ~ffigmt 
of tbe <!fXfCuto~ of John can babe 110 gO)b ~Ulf, .nntl tbctl'fo~c lJe p;ar.cb JjutJg.: 
~l'nt fo~ tbe J)efcnbant. FlemmIng ch!ef Jultice, John Madre tbe ~%on bp t!li~ be::: 
\nfe, batb notbu~g but n bare poffibthtp, Dcb~tb no manner of inurcil, l1ttt 
np~H a n1('tr cont1l1gmt a~ltJ cafuaItp, an? be b!1Ing bcf~~e tl)i~ faUs , it i~ bcrp 
plam flntJ dear, tbtlt bt_ (!f;rccutOt nitlll not ~ul1r t~J1~ poffif:liIit!l. \;Villiafns 
JUilic, :J(t mnp DC mabc a {leoti (Jucfiian, inIJrtIJcr tIii~ tcmainber of u ~rrmflr, . 
goon ~~.no~ anb in tbi.\J tlJcr~ .. tum be a tdfferr'nrt, 1tIbrrc a hum bntb g~al1t tlJe Ed~ai'di; cafe 

Jlanb It frIf, an.n lDben' tbe ~rrm .. Edwards cafe put Goke 1. pa. fo. 1. 5. ~11 tf)e ~~ io~~/in 
accto~ of C~fdmgtons cofe tua.£i fltJ)nbgcb roIltrarp to Welqens' rafe In tl)e the Re8:or of 
~omm~nt.flr!r.s') a rqzerm g~~ntcb !OOitC1 if ~e tbttU hut fo InnIT, flub t~atiflJe Cheainatcn1 
~e~ wltbm tbe~crm, rbat it fl)i111 remain to al1oibcr; tgt~ Wil:p rerolbtb il,l cafe. 

• Ec ~~ 
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• 

• 
Nota, touching Nota, hAl tQe blI;oIe ~out:t" tb'at in an ~(tion of .IDcbt, ltlbtu tbe Defeubant 
ley gage. map llJage bt~ 9!atu) If be confclTetfJ part of tbe lOebt ; anb blagc,s i)i$llab.l 
:2.Sid. 366• fo~ .tb~ cdii.'tUe, anb a ~l1~gmrnt i~ gibcn,anb fn~re~ fo~ the tlt>lainti{f, fo~ tfJat 
2 Ito. 13 1

• ll.lfJtcb l~ eOl1felTdJ after rf)t$ :l[ultgmcllt, tOe i&lalntdf rannot be ~on~ruiteb ~ 
to t{Je refiltnf, but be ought to appear, blf)cn tbe .1Icfentrant COlllC~ fo~ to wage 
bt$ lluw, fo~ tf)i$ part of cbc JDrbt. 

N ta as tou I Nora, tbat tul}crc tbc JJting i~ partp in a '~rial "ere, if tbe otber nbc tbaI~ 
in; ~alter :t ICl1ge a ~uro~, be ougbt ~crc to fbr1tl bi~ eaufe. of cballenge ptcfentIp, anb two 
ehallengc, Sec. ~rio~tt mall be e{Jofen. (~) rbr tWo fo~mer 1tJOtcf) are r1tJo~n, anb tfJtp are fo~ 

to info~m tl}e <[ourt, 1tJ{Jet{Jer fo~ tbi~ coure ilJetueb, 6~ to~ anp orber raufe, tbt 
~urot eb£lUellgcb be inltiffetCllt o~ n4lt. 

A Quo War
ranto for 
cbiming of 
Liberties, ate. 

The King againfi William Levet Defendant. 

1.$ a Quo Vlamlnto b~ougbt fo~ ~trl~rpation of ·b,ibcr~ n.ibe,ttic~ tuitbintbel 

~oh1n of Petworth, a~ tbe ~atI 1l1l1dt, tbc ftecptng of a fatr, anb ~atftet 
tucu; ~nb !b,e o~b£ring of t~e i1Wilrltet, atilt tofting of ,~oli of aU, f!e. rqrbe .IDe" 
fenbant Jufflfie~ unber tbe tItle of tbe ~arl of Northumberland. I(lI:bi~ 1lla~ tricta 
at tbe ~at ltp a :llurp of Suffex, tbe ~£f('ntrant in big jufiificatiou, (fJdDS tbe 

The Earl of rigbt antr title of tb~ <tearl to be tbt~, (~) 5"' Ph. a,1ttr Mar. tbe l}Otl1lUr of Pet worth 
Arundelagainft 1tJa~ bp ~lt of 19arhamcnt conbcpcb. unto tbe [alb ~arl of Northumberland, & 
~ho Earl of hzredibus mafculis d~ corpore:, . t~e ,remalntrCt to Henry Piercy <terquire in tail, Witt) 
Northurtlber- all ~arketS, fatr~, ~atlttulcrt$, ~oU~, f!c. tbe Wbicb ~arl ltielt, anb tbi.d 
land upon the befcenlteb to tbe nOW Henry Qf£ld of Nor~hultl?erland, a~ ~on allltl!>cir of tf)t 
matter. fain Henry Piercy, £lnb ~e\t1$ tbat fucb lllbtrtle~, anti l&~ibileblle~ ~e bab lUitb$ 

in 
• 
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in [be~o\tJll< of Petworth, anti tb~t ~bere [leiJl~ an <@~c~r cnlleb tgc ;.25aiip ~nll 
Portreeve of Petwvrth, anll tOat a~ 1I1nilcnt to tbt~ @ffict', i)e bab tbe obecfeetng 
of tbe ~arkete', flub ffitr~'" rbrre; mlb alfo to take 'liZolla of cbcrV one, (Jc .. 
bp reafon mOerrof be bib tuke ~on of fome of tbc rm:cmmr~ of tbe ~ad of Arun
del' snb bcreupott tbh~ mottrr came in qneftiol1, anb tOot t~ieffp [lethlccn tbe 
tWa QfariP', wfJctber t!J~P tliIting cf ~on 1Uo~ lawful o~ not, anb tbe cgtefllhU;:: 
ter in tlTue \lH1~, b.l~cti]cr tbe m:fl~nno~ of Petworrh oe 11lit~tn tbr ,ononr of Pet- T . a 

worth: ~l1b tben ~w:mblp, 1tlbc~b('r rbrrc be flnpllo)ol1our of ~etworth o~ not, anb H~~~~~n~;~;t. 
if tbcre be, tbell tDe matter 111 ?l!atn 1thl~; wbethcr tbt~. ~'ljmmr of Pt't. worth. . 
worth, map bdt1 of tije 'onenr of Arundel lOt not: ~nil ~titrb{p, lUbetfjcr 
tlJere l1lflp fucb at) ~ffi('e of ~aU1Uidt, anb if t~ere were fuc~ illl 
~ffice ~ bJIJctbrJ.: tbe fame bla~ tuitbin ruc rm:otun of Perw<mh; anb t{Jen 
mbetbec tbcp l),1ue ufcb to tofte ~oU of aU perfo'i~, o~ not j anb \l1~l't~rr t~ep 
babe ufcb to take ~oli of tbe ."~£nant~ Of rue ~(mour of Arundel fo~ p~oof tIJat' In the time of 
Petworth \nap an ~0J10Ur! flrff, tf]cre l.Ua~ fi)ewcb t~c !J~Jnt of H. '2.. ~on of H. 2. grant aUG 
Maud~ tbe tHtlnt ani) confirmation up H. '2.. Dux Norm:1ndi:e, ~e honore de Petworth; confIrmation. 

anb rDcre it i.s' callen tin foonour, ani) a ~n;aronu tn t~e tlmz of ~ich. 2. 1U~o 
mabe fl gift, Ollb g~a!lt unto John Holland'wttlte of Exeter, of aU bI~ W?anof~' 
il)onour~ aub ~,lronir~ of Petworth; in ttl' time of Rich. 3. nn ancient ;)500& 
11la~ ij)ettlril,caHcb Cockermouth anil Petworths B.>oks of ~cmiff~, of tbd!anl.'l~ 
of tDe ~arI of Northumberland; in \U~!eb {le bimfcIf de tempore in tempus can~ 
IJimfdf llo;b of tbe ~onour£i of Cockermouth, ani) Petworth. :}In 3 H. 7. f! Feodari-
fhip t~rre mentioning bi~ 9!o~bfbip, anti Jl)ommr oi' PWl:Grth; in 12 H. 8. be i~ 
caBeb 1l0~b of t{)e ~onour de Cockermouth, antJ Pet worth ; £luh fo in 2 <., H. 8. anl) 
in 32 H. 8. in an ~lt of :@adiament, tlJi$ i~ tbrre tuBrb tbc ancient Iljonour of 
Petworth; anb fa in tbe jDecb of purcbafe of tbiS in 5' Ph. nub Mar. it i$ tocre cal: 
feb, aub fo pa[cb tlP tbe name of tl)e ancient ~onour of Perworth; [mil ~ibrr~ 
orOer mElanoJp, bp fge faita fO&iUer ~ct of ~arliamcnt lVl?fC tj}£:~ ann~;~{'!) ;lI.t'a 
. tbi~ ~lJnour of Petwortb, babing but tb~£t o~ fonr ~)efo~e~ '9[n 19 E. 4. it i~ tpcre 
taUeb magnum dominium de Pet worth. '9fn 2 H. 7. it i~ caneo Petworth cum membris. 
Hubbard tOe ~tturttp ~eucraI; none um doiman tr)ou(Jut:, but Oe.mull i:J2am 
anb tH'J:i\lc t~hi from t~£ ~ing •. ~nb a~ to tbc ancient IDc~i:J p;oi:mccb, ta) pjube 
tbi~ to be mt ~~mour lit tOe tune of H. 2d. 9!t lUtl!;1 ouferuct'! (m Dodderidge, 
tllat be ttla~ not Jliing at tbi~ thne. Hubbard tbe Ji!tng$ '?IltmfnclJ ~mcn'd 
affirmeb, tbat tbcre lna~ neber anp (!forI of Normandy rime tbe conqlicff, tut Dc 
lna~ lIiiltg. Dodderidge dca~ip, iJe 1tla~ not ~ing M rfJistirnl', ruben tIle gmnt 
hla~ mebc, fOt be :1nttt1r~ btmfclf Dux Normandi<e; nub tbc lDeri:l traa~ to fue!), 
& amicis no!lris, after 1tlbic~ m,inncr, tbe J1ting bill mber \t)&ite,uut IDcmill niH call 
bimfdf ilti,?rr, anb fo b.t tu.a~ tbcn but a~ubjrtt; ~ut afrcr\t1arbg ~e 1lJo~ lIiihg, 
(be \Ua~ JJtmg berote tn ~tgbt) but Stephen wa~ !limg de facro; llnb tlV tbc mci:Ji~ 
arion of Maud tbe Q!mpter~, bi~ mElOtbCf, tbe .IDuIt£ilom of Normandy was 
1l~antr-b unto' iJim; anb Stephen bib continue ilting. 91t tua~ objeltcil, tbat n .... 
»)onouc C~1l be brill, nOt eteareil bp n ~ubjett, nnb t{)llr a ~aronp cannot be ~db 
of a ~ubJcct. Y t;lverton Jufiice, tq!{)efc 1n02b~ Dux Normandi~, & amicis nofl:ris bo 
mane it bc~p dent ~nl) J.l1anifell, ~llnt b~ wa~ not tbell ftt.tttt; fOt tbcre h1a.s ne
ber fll~P Eitng tbatlll bt~ g~a~lt ~lb ltl~lte amicis [uis, Imtinb antlap~ name iJitl1-
felf J1tmg. ~ut as to· t~e Objection matle up Dodderidgc, tbat in ancient timl'»'~ 
.in~,9' hib alltlap~ ur~ fo~ to put tbcir ~~I~ to rbcir e~ant~, anb to name 
anb fet baton tbe certam bate of tbe fame. ~bc ltlboIe ~ourt wa~ flgaintl bim 
ill tl)i~ •. Williams Jultice, dcarIp a mnn map babe an ~onour, o~ il ;.25aronp Itp 
p~er(r!pnon" but be cannot bolt. a ~aronp of a ~ubJl'tt; anb if 011£ tubo batb 
a ;!5aronp borb l.ftrmt tbi~ unto anotbcr, tbi;t i~ to be bdb of rbe Eting; nnb 
fo bp tbc opinion of tbe ~b~le ~ourt, a ~iln map babe an ,an our, a ~aronp, 
o~ an <€aritJom up mefetlptton; but tbi;1 t~ to lYe !JeIb of tbe Eting. Croke J uilice, 
af} to t~e Q1f)ortcr fi)dl1eb of H. '2.. Charta Henrici Duds Normandi:~, be b.la~ not 
tben Jlttnn dcarIp, fa~ be ~ouIb not fo [lc buring ·tbe life of Maud bi~ mFlotbcr 1 
anb Stephen tun~ tueu ~tng bAl ufurpation; :J1f t~i~ \tla~ an ~(Jnour f1efo~e 

. ~ e 2 anb 
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anbafterttlartlS g~anttbober; a~ it mtgbtbe,tbe fame continUf~ an Il}ouour nm 
but no I\)onur can be beltl of a ~ubject, but of tbe Iting. Williams Juftice, ~1 
i~ tIle €ommotl nrc of g~eat men, babing bibcr~ m1?mtJlo~~ fo~ to call one 01 
tbem bi~ cbief ~annot anb bj~ 'onour, anti fo to b~aw all tbe otb£r~ to tlo) 
anb perfo~m tbcir ruit anb feruice unto tbhl, anb, fo in time, bp rcafon ofruc~ 
appellation to gain unto bim fo~ tl)i~, rbc name of an :t)onollr ; but Curb ap: 

Touching the pelfatiotl onlp can be no goob p~oof of an 'on our • \!Df tbe orbct partp it 1ua~ 
HeMur of tben urgeb tbat Petworth Uia~ no ~onour, but tbat tbc fame ltla~ parrel of tbe 
AruMlel; ~onout of Arundel, nnll to p~o\)e l~ig, toere 1n£l~ ibc11letJ an ~nricnt ~ooft cal~ 

lell Extenra terrarum comitatum of tlJe Qfnrl of Arundel, ani) of 8 'Unblell,g tberc 
namcb fOt to be bdongi~g to t.be Qfad. of Arundel; ani) bi~ ~0!10ur; anb Pet. 
worth being oue of tbe eIght, It 11lag tram bence urgril aub cnfo~ceb, tbat Per· 
worth tna£; no ti,)OllOUt, ani) tIlet no I~Qnour can be bcIi) of another, but bere Pet· 
worth i~ belli of tge i~ol1our of Arundel: ani) it b.1ag from benee enfo~ceb, tbal 

7 Ii: I a Jude;- Petworth h.1a~ no ~onot1r, fini) tbcrc WIl.u a :Jubgment ilJettJeb in 7 E. I. ~bat 
me;t, Petworth Petworth 11la~ parcel of tbe ~~nom: of Arundel, anb t~e fame 1tla~ bcI~ of tt, 
1JddoftheHon- flJonou~ of Arundel bp 22 ~ntgbts fee~, ani) tbat t~e fame 11la~ neber melt 
our of An~ndel tionel) a~ an ~onour, anb tlJat tbe ~arl of Arundel l)eJb of tbe !iingin ~opite 
~Y 22 KUlghts Dodderidge obj~ltCb, t{)at Petworth 1l.Ja~ no ~onour, fo~ tbat it lUantcb a ~ourl 

ees. itect, t~e It?~lcb cberp Il)onour of anp efircm, barb unto tbe fame belonging 
Nicholls ~erJeant llcl11lll1beb, b.1lJctbcr 11 ~cm.lrc of m~ ll)onour fip p~ercription 
migl)t be of 11 common pcrron o~ not, be belb It 11lell mlgbt fo be. Williams JuHic( 
tbe :lntt of }parliamcnt rccite~ Petworth fo~ to be an ancient ,oncur, aub fI~ a1 
'onourin ,. Ph. flub Mar. tte fame 11l~g .tl)cn palTeb, anb to tbi~ ~ol1our, 2' 

S!l:E?anno~g mere tbrn fll1UC,tci:l, fo t~at If It be p~obeb to be no ,onour, tben tbiJ 
anne.ration i~ boitl, fo~ tbe 2Ila: tlib not mane tbilt an JPoltour. Yelverton Jufiicc 
~n flJonour cannot. be ~eIb of a S>~l?jt'ct. ~tc.~onour. of Dover, anil of Walling 
ford, bdb of tb£ J1Ullg 111 Capite. l'<ilcholls ~crJeant obJrtt£i), tbat tbe lmle bet 
being, tuljetber tbe ~all11o~ of Petworth be parcd of tbe ,0110ur of Petworth ; i 
i~ up tbi~ ag~reb bp batb fille~ inchtfibe, tbat t~ere ilt an Il)onour of Petworrb 
otberwife.tbe ~anno~ cmmot be pntcd of it. Yelverton Juilice, if 110 fl)onour 
tben no ~anno~ can be parcel of it. \;\/illiams Jultice, ~f tbe m1?anno~ be Ptltcc 
of tbc Il)onou~ time out Of. minll, tftc fame ougbt tben f~~ to be an JPonou! 
timl~ out of mmb. ~1.tI0' tbmgs nre here to be p~obcb. :frnll, tDat tbi~ 1tla! 
an it)onour, time out of mini). ~nb ~tconblp, tbat tbi~ Sllf)anno~ i~ parcel c 
it. -Nicholls ~~erjeant, 400 p('ar~ finer, in Jlting Stephens time, tben it tua$ a' 
I1)OltOUt, anb eber finn, fo calIco, anb rrpuub onL', anb bemanbcb 1ubetl)er a: 
r,onour; lllbicb i~ one bp p~ercripti~n, map be belb of a ~UbjCLt; flllb Ije tfJoullt 
it mig{)t fo be, but bp Dodderidge tt Cflnllot. \Villiams JuQce, 41:f:Je ~ing rannl1 
£llmc,r unto nn ~)on~ur otf)er £W0l1I10~6 b.1itbotlt al~ ~a: of lParliamcnt fo~ t~ 
fome. Nicholls ~er1eant bcmani)ci) 1l.1l)etber tbe j!tng map creaU tbe ~anll( 

An Honour of Bnotber fo~ to De an IlJonour. Henry Yelverton, tbat be cannot, neit'her tan ~ 
cannot be made make mp €ljafe to bea fo~rell. Hubberd ~tturnp ~('nrrQt, \Vil1iams Jultice an 
but I~Y ACl: of tbe wbole ([aurt, tbe ~ing cannot create an ij)onont, but up an 2Ilct of pa'r1i~ 
Parlament. ment. Williams Julti,ce, Sflppeliatlon maitc$ not an rponur, witbout otlJer inti 

bent~ un.to it. :1n tbe IJiing$ ~rant~ anb fiedtal$ tl)crein to be of tbe <!fila • 
• of tbe J)il11g; tuberc rucb :JJll'c1tal~ arc neccffarp anb wbcre not, in matter 
·It.lbicb bo operate bp wap ofl1ifcbarge, tberc tbe g~ant i.t1 goob bp gcneraI11l0'b~ 
witbont 811P fuel) ae.cita!~, otber'Wifc lnberc tbe f~mc i~ fo~ to raife a tl)a~r~ 
upon tf)e iDemcrne~ til bt~ fiantJg, tl)l?re tbe fame t$ not goob, witbont a fpl 
tial recital.~n tbt~ cafe it1Ua~ wen obferbcb,tbat at tl)ig bap,t{}e ~ad of Am 
del o~lp batb bi~ ~~rlbom IIp p~('rcription, tbe beginning of tl.1bicb i~ time 01 
of mmb, .not . wltf:Jln tbe memon1 of anp one, fo tbat bi1J' <fatibolU i1l tl 
moll anuent m tbe JJiealm. 

Not 
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Nota, tbat tbe :lInrp bert founb Petworth to be art Jj>onout, anb ~Iro tOat t~e The finding 
W)anno~ of Perwotth:, ,l1.la~ parcel of tbc l!Jonour of PetW'orrh; tbell founb affo of the Jury , 
tbat rbere \Ua~ a ~atlwldt, anti a J1'o~trltbe of Petworth, nnb tbat tbep bab tbe Pet~orth to bill 
o~bl'ring of tbe ~adtet anb fair; anb tbat tbep babe ufeb to baue ~oU of aU all OIlOur. 

(e,trept of t6e ~atl of Arundel,s <[oPPbo~b ~~nant~; anb free rqre~ailtg+) Wil-
liams lu!l:ice, ~f the ':l[ttrp nre cb,argeb Ulltb bltl~r$IITUl'~, anb ~etng reabp at 
tbe ~nt to gibe up tfJcir ~cri1tct ; tbe partp cannot tijen ~aIbe .al~p of tbe 
iffu£~. Flemming ~hief Ju!l:ice, r.11~ Yelvertonlufl:ice90f tf)e CQntrarp OPUllOtl, t~at 
tbere t.nap be a tttal~rr fo~ tb.c jitng; ~nb ~o Hubberd att~trnp eeneral catne ~n:: 
to t{Je ~ourt, anti btb acco~tJthglp t.oaibe b!berg .of tbe ItTue~. :lIt .wa$ raiD, 
tl}at it appertr~ bp p~oof, t{)at villa de Petwurrh tui1 boItI. bp 22 ~ntgbt$ fre~ 
of tbe I!Jono!it of tlje ltCorI Of A!undc!; but no JPonour 19 nomeb to be belb of 
bim. Fletning chief Jufrice, rq[{)t liTuc 1U~~, wbet~er tbe ~an~lo~ ~f Petworth, be 
a parcel of the I!Jonour of Petworth:, tbtg all I!Jonour (Impluattbc) agJedl bp 
botb fillt~, fu? if no Jl?onour, t~cn t~ere t~n be no pnrce~ of an Il}onottr: ~it 
Jl;>onout ougbt to tonOll of 1[tln))~, 1!lbertte~ anb frlllu:blfe~; anb .tbe ~al1~ 
1l0~~ parcd of an ~onour., m~p fie belb of tbe ~ad of Arundel; but tt map be Wbat ilru~ ~' 
quclliontll, hlbetblr tb~ ;alb('rtle~ are btl)) •. F!eniming chief Ju£lice, :}If tbe ~er~ be waived,::r 
bitt be once p~onoltJ1c£b, tbep cannot take tt In part, anti Wabe part of tbe what not. 

ftruc~; fo~ tlje }l)erbict ougbt to be entirt anb fud) itTllep, fo~ bibiilJ tbere 1na~ 
tbibrnre giben, fncb ilTu£~ cannot be waibrb fo~ tbc Jlting, tuben tbe JUtp, af-
ter ebibenre gillen are at tbe ~ar fo~ to gUJe up tbrir :JDedlitt; bur otbtr irrue~ 
inap be l1.laibdr. $~ to tbe ~oll, t{)t iitue trla~ tbat ~bcp bab tbi~ of aU~ ag 
lUell of tbe ~enant~ of tlJt ~a,rl of Arundel, ag of otber flrangera' j t~e :JurV 
tlo flnb tbat tbep bab tbe fame of fOllit, tbat itt to fap, Of ali Ilrangcrs>, but not 
of otber~, tbat is' to rap, of tbe ~enantS' of tM JPonour of Arundel. iQ!Oe tubofe 
<!Court bib aU ag~re, tbat tbe 3lurp in lbi~ bab bone berp well, anb bab giben it 
O'oob ®erbict ; anit in tbiS' cafe tbep bab founb blell ani) tJirettlp, anb tt)et tbdr 
rulerDictl1.la~ actO~b~n~ to tbc e\lilJeltc~, anb well purfuing tbe fame. Ye1vcrroh 'The Ver; ... 
JuO:ice,:lIf tbe p~etcrlptlOn bab be~tt Ialll gcneraUp to babe ban~'jnDf SllI tfJt~l'l1: th~ Ea rJ ~~ for 
ant~ of tbe ~nd of Arundel; tIll~ bab not been goob : flut ag~ed'J tb.at tbe :i[urp Norrhumber_ 
l)ab bone berp well in tbi~ ®erbitt giben flp them; anti in tbi~ ifJe w.bo! c ~Ntrt land, 
bib all~ee, anti acco~binglp bp tbe birettion of t~e €ourt, t~e ~eri)ict of tbe Jjurp 
tlla~ taken ani) fo tntreb~ 

.. The /{ing againft Edward Lord Vaux . 

H· Ub?erd tbe ~ttu~np ~eneral of tbr ~ing, bib et:lJibit au :1r~bicttUtJtt d~ Ail indictment 
-lJatnft Edwa·d ll.O~b y aux 1l0~~ of Hamdon, anb tbl~ ma, ~o~ bl,S refufal to againft the 

tak~ tbe. ®~tlJ ~f ~nClll~tCe; beIn~ Ia\tlfuHp oifereil unto blm1 arto~binglp LOrd Va:ury 

aa tn tbi~ cafe It IS p~oblbeb ltp blt1er~ naws of tOe 1[an1:l ; be tben· bring &c, 
of tOe age of t1llbten pear~ anb rito~ri tbi~ be refufcb to taIte, anti fo aU tbi~ 
IDA;) ccrtifieb to tbe cttourt, unber tbe banbs of biber~ of tbe l&~ibp €onncel, 
1 ~artii 9. Jac. ,tbt @atb l.tla; offereb to I)im at Wefiminftero 9rbe no~b Vaux 
beIng p~£fent at tbe ~ar, wa; bemonbrb bp tbe €lerh of tlJt ct!rohln. (babing 
teab tbe 9rnbictmcnt to bim) 11llJetber be \1Ja~ guilt!1 o~ not, of tlJc matter~ 
t~taineb ill tbe ~nbictfttent .. lqJ:be !!O}b Vaux befireb tbe €ourt fd~ to affiglt, 
lum €ouncel fo} to fpeak fo~ blm; be beIng betp JignOtant of tbe p~oclrbing~ of 
tlle1latn~ of t~Ht ]fanb. Bubberd tbe ~ttutnl1 ~ci1craI raib unto bim, tbat 
tbere \tla~ no l1lrb of <[dUnctI fo~ to be affignetl to. {Jim in t~h1 tafe, fo~ 
tbo~gb be bq .p~etenb 9litn(i~anre in bimfelf, in tbc nab.1~ of tbe 1!anb, (of 
hlOtcb no ~ltbJect of tbe n~nb OUllbt to be 91gno~at1t) fo~ tbat ()is' ~gno;aJlce 
of tbe ilattt will not crcufc bUll, if fo be tbat be bc off cub agatnll tbe naw; lIut 
eli tbt~ cafe i$) ~e cannot be ]gnotam of tbe fact, ($) of tbe ufufQI b)J 

bhui 
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Ilim, be balling obferlleb tbe time l.11bcl1 tbi~ tuap, t~e place mberr, fmb rbe prr~: 
ronS lUllo bib offct tbt eatll to ~im; anLl b('fo~c tnftom tDiP rcfufai fa tna~, anti 
tbertfo~c be cannot be igno~antof tbi~, fmil to t'bi% ~e mop weH l1uf111er, tuit~~ 
out anp €ouncel at all, . a~ to t~c motter of {rillt, (P) bi~ refufal to taItc tbi~ 
Oatb, Wbetbcr be bab bone fo o~ not, anb be tJib tberefo~e p~erg bim 1l.Jit{}out Qnp 
furt{r£r belap, to make birett anD.ver uuto t{Je €ourt, onc 111ap o~ ot~er. 

Nota, tbat fo~ tbi~ bi~ ufu~(tl, be WU~ up t~e ~~itJ!l QI:oun~eI (o.mmittcb to tbe 
firer. Flemming chief Jufiice falb unto blm, tbat no t€ounccl m tbt~ cafe 1tIa~ rf~ 
quifittfo~ bim, fo~ if. be Dc guiJtp o~not of tbe matter containeb in tbi,$' :3jnbt{t:: 
ment, (p) bi~ rcfufai to tafte tbc c@atl) being tatufutIp t£nb&fi:'l unto {Jim, tb}$ 
l)otb rell merrlp in fJi$ ohm p~oper ftl1otultbge, unto lnl}icD fie mapltlcU malic 
a~lf1ner. ~fic 1!o~i) Vaux tben anf1PJerril anb faib.unto bim, tbilt tbe ~ing gibrg 
ftrcngtf), anb Hfe unto tue ~tatute, anb tbat be btil ueber rcfufe fo~ to take tbi~ 
~atb, acco~bing to tbe ~ing.d cqrofition of it. ~bc <frourt matte annner unto 
{lim, tbat tbi~ ~atb oug{Jt to be tahen lip bim, acco~billg to t{Je bttp p~ccife 
1tlo~iiJ~ of it, anb tbat verbatim tlp tbe 4Datb bi~: aui) fo UJa$ it fuUp ag]cd. upon., 
bp all tbe ~atliamrltt, ani) tbe fame itS not to he tafirn in anp orber manner;Qtlb 
be llanb~ bert inbictcb,fogcfufing to mke tbe fame <!l)atb, actO~bin1J to tbefo~m 
of tbe~tat. in tbi$ cafe P~Obtbd' fo~,allb tbercfo;e ougbtto make tlnfWrr 1ttbctbcr 
be be guiltp o~ not of tbi~ refufaI.Hubbard tbe'~tturncp ~l'ncral faib unto bim, 
in pouranf1l.Jer tbat pon tum tuhe tDa.: ~atb, tlCcO~bing to tbc Jiing.t1 c,rpofition 
of It; in tbi.t1 pour fo faping, pou bo offer berrllp bcrp g~eat tuJong ulltotbt 
JJiing, fo~ to make Ot~cr~ to belicbe, tbat tbe JJiil1g bOlf) a pOttimiar e.tpofi~ 
tion of tbi~ ~tatute to bimfelf, (lnb contrnrp to 1be faib grueral ~lt of 1&ar;:: 
Iiamcnt ; tbe wbtcb i~ not fa" fo~ tbe !iing bib nebermaltc aup otber e,rpofition, 
tontrarp to tbc tuo~b~ of tIle faib ~tatute, neHber botf) be anp 1t1ap~ aHow of 
t~e taking of tbi~ ~utb in tlnot{Jet mmmel, contrarp to tbe fo~m fpcrifieb in tDe 
~tatute. Williams J ufiice faib unto bim, tbat if be t('fufd) to take aup line o~ anp 
ltl0tlJ cxp~i:frd'J in the $otf), tbi~ t~ a tcfufal of tbe tttbole,anb faib, tbat tbbt 
<@atb tlla~ matte onTp to gibe !;tUfO tije !!ling a true ~e(Umonp of our true ani) 
ftlitbfuI aUegianre unto bim; anb tbat tbi~ ·(tJoulil be fo, it batb in a berp bigf) 
mcafute CO)tcern (be fafrtp of tbe Jiling-. ~_be no~i:J Vaux mabe anfhlcr to tbt 
Q1ourt, fllat if anp part of tbh~ <11)atb bib tcmb tbe Ittonnfdencc of biG ~ub~ 
jett~,ir it be (be pleafure of tbc ~ing, to mahe a fafe erpofition of tbe @atb, be 
wOldb tbtn take it acco~i:linglp, nub be faib (anb to tUiS tbe <[ourt ag~ceb)tl)at 
tile ~ing batb faib tbat tbe role effctt of tbe ~tMttte iJ;1,t!jat be map be certifitb 
of tlJe true allegiance of l)iscSubjr!t9, lUlil to tbi$ be ueber bUi), nO.21tliIt refufe 
to take anp fucb $atb. Fleming chi~fJutl:ice bib p~e(5 bim fo~ to anfwcr titea:lp, 
tllitbour anp mo~e ~ircumlorution, l1JIletb('r {1e toa$ g~EiItp' (l~ nat guiJ.tp: left 
tl)at be bp ~i~ contempt to r·be ~aurt fi}ouIil tlouble ~tS offence. Hubbard tbt 
~ttltrnep ®icncral bib tficn mobe tbe. cttonrt, tont if be tllouli.l make no_btt 
anfwf,r, tbilt tl)rl1tbc \[cutt ~Imlb bltCLt a :JJnl:lgmfnt fo~ to hi rnrreb all"ildl 

Stat. of 33 H. btm, tIl at be Rooll mute acco?bU1g to tbe ~tlltute of 3; H. 8. cap. 12. -Ralt:il 
s. cap. ~2 •• in title Trial fo. 41). I(!be no~i) Vaux mabe mlf1t.1~r to tbe ~ourt, t{)at{Je 
RallaJ tIt. trl- ltloulb tane fa mucU of tbc <!Darb a~ concerncb tfJe !lungs tempo~AI91urifbiltion. 
~J [0. +I:hea~ ~be <frourt Ilnf1Uereil ~im, tfjatifge woulbmaf,c no otter anf1tJef, tbep bloulb 
o~~:nds r tben cauft a ~ubgmcnt bp' a Nihil dicit to be rntreb ~gninfi tJim. ~be i!o6b' 
1!Iutc. Vaux tllcn ilel1~anbf~ of t~e €ol:trt., wbc;bcr be fbo~lb be trieb bp bi~ l&rer~ 

o~ not. Flemmmg chIef Jufilce fatb unto bun; rbat firft, be muff anftner h1be~ 
tlJt1: be be lluiltp, o~ not guilt!): £ltti) tbi~ being bone, IjcfiJaU t~en fJabt lJi~ 
~rial ac(o~bing t.o tb~ iraw; but af~£r1ttarb~, brfo~t l)i~ tlnfwft be fai9., tbat 

- be 1tl.a~ not bere lJ1 tbH.l cafe to {lIZ tneb l1p bI~ i&ec:r~: an!) upon tbi$ be faib 
Where a"TriaI tbat at tbt €ommon nnw, itl tbefe four cnf£~ on!p, a llDtsre mall be tritb 
~~ 1~ P~i:r !hall fip . tJi~ ~ter~, {tI) in rqrrcnfon , felonp , m~fp~in~n of l(irtafon? anb mifWi~ 
Peer~, and {'ion of felonp, anb tIle @j)tOtlttc :J!alU 1nbld} glbel1 fucb f4trtaI, batb rf$ 
'01 here not, at fercnce unto t{Jefe, o~ to ot{)er offcnccp !Uflbe ~7Irearon o~ frIanp, bi$ ~rialbp 
CQlllmol1 Law. bi~ ~ltr~ t{JaU be a~ befo~e, !lub to tDl~ cifctt fire aU t~cre ~tat+ (~) pH. 8. 

cap. 
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cap. 4. Rafral title fO·40 +· placito 10. 33 H. 8.-cap, 1'1 Rafral title Trial fo. ,p 5. l5 H. 
8. cap. 2 Raftal tit. Trial f~. 41~. anb in .all tllcrr, ~rptcf~ mention. i$ maDe of 
rqrrial bp ~££rg. ;2Out 111 tbt~ tafe ora ~~cmuntrr, tbe fame b£lnn onlp in 
cffect but a contemQt, no rm:rial !{Jail be ben in tbig of a jDrcr bp gid i&lfrl1. 
~liiJ fo tbe \tl~oIe ~ourt bib ag~re in tbi~, tbat be. coulll not bcu ii~ tfJi~ tafe be . 
triel) bp bi.s ~rer.t1. Croke Juftice trcmanbenof btll1, 1t1bctOer be bIb tbUlk tbM h ~e, 49· 

tOe lDope batb- an ~utbo~itp, ~~ tbat flUl' potner unb~r itleabctt bob ~utbo~i~p 
f02 to b~a\.U Ijim, 02 ~np ~ubJcct Wbnrfoeber from bt~ true aUegcancc to bt~ 
t:Jc~incc ; anb wbet6ct be bib tbinft tbat .tbc }&ope (oulb bif(bar~e bim from bta 
c@atb of aUcacance.; ltlOrn b~ pIeafd,: ~pe 1!o~bVaux mabc tbl~. anfWfr, tbat 
De urirber CGuib J1~t 1noulb ~lfputc .tbItt, wbrtber tbe leopr .lIp bl~ 19o1tJer ani) 
§nutbotirp conIil blfc'{)argc bl1~ of bt~ <@atb; anb furtber falb; tbat .be coulb !lot 
beurmine of tbe ~o1tJer anb ~urbo~ttp of tOe @ope. Croke J ufhce falb unto blm, 
tbat fo~ anp one. to make anp boubt of tbic9', rue fame i$' ~ bcrp great figJ1~ 
tflat tbere i~ no true alIcgtol1ce itt {Jim. ~re .tbe .t'totute of :; Jac. cap. 4 Raftal 
title Crown fo.88.b.& 7 Jac. cap. i. & 6. a$' toucbtng tbe <@arb of allrlteancr, anti· 
t~e fo~m Of. it. rQ!fie jt~Jlg~ ~olficito~ raitr~ tbflt ~e ba~b obfcrtleil fo.ur r01t~ of 
<@at~,d infftruteb to telltfie tbe tote aUcgeance of ~u~Jl.'ctg to tbe ~ll1g. rqrOC 
firil, 1l:hl.1t an <!!)atD at tbe <ltommoll ~al.V, takett ttl tbe ([ourt lreer. (~b~ 
A'econb, in 28 H. 8. cap. 7· a mate ft)arp <@atb; a~ toucbiurt tbe ASup;ematp. 
"lCbtrblp, I Eliz. cap. 1. altering tbe fo~ml'r $atb of ,~up~cmafp in fatl1e re~ 
fpett$. I<l!:be fourtb, tbe ®atb of aUcgeame no\tlln queftioJ1, il1fhtuten tl$ bt~ Fo:.~ Oaths fo 

(Ote in.; and 7 Jac. ltlbicb ilf a mo~t milb ®atb· tban tbe otbU$, olf it app('t1r~, ~ea~ce th; f~l~(l": 
~nb i~ in manner agteeing 1nitb tbe fo~m of tbe $atb taken in £l <[ourt ~aron. jeCts. eo .. 

~be 1!o~b Vaux matte anfWrr, tfJat be tbourrbt it better to fllJear from big • 
beart, bi$ true. aUegeance to tbe fttng 1 t~.an to fll1Ct'll: (0 &l matter of tb~ 
ltlfJitb be in fJi~ ~onrcieltCc batl) rome, llauut; anti tDat fucb an ®tltD up hint 

, taken, {{JaH be fo~ tbe g~catcr fafetp of tfJe I:ting. Flemming chief J uftice tben fain 
unto bim, -tbut feeing be bab tbu15 refuftb fo& to tafte tbe faib eatb, £111 tbe: 
fame i~ fet bo\1m in tbe ~tatute, anil fo tbetel1p appointeb to be faken, be 
tbougIJt t{Jat be llJoultl neber ttulp open nub bcclare tbe llHlttet comainell in 
lJi~ bcatt, fOt tl)at ~e fo trfuftb Co petfo~nt tbe out1tlarb matter, 11.1Picb ounbr 
fo~ to te11ifie bi.s in\.tlarb aUcgeance to tl)e JJiinq. ~be no~b Vaux bib after~ 
lllarb.d confer~ tbe9111bittmtnt: tben Hubberd tbe ~ttntl1p ~enrral p~ap£b 9fu6g',t 
ment againft bim fo~ tbe l1iing. Yelverton Jufiice faib unto tlJt :1!OJb Vaux, tbat 
notbing 11.la~ tenb~etl unto bim to ti~, but tbc fl1me tobicb ougbt to be tenb~el'l 
unto all tbe ~ing.1t ~ubje.ct~, anb furtber be f£lib unto bim, tbat be anb all 
t~ofeltlbicb ff)ouln oifentJ in tbi~ manner, babe incurrdl tOe l'Janger of ' 
a Premunire, tOe ttlbid) be garb bue bone bp bilf rcfufal fo~ to take .. 
. tbi£S <@atb of ancgc~nce; ~ting buJp tenb~eb unto bim, ani) tbertfo~e be p~onoun" ~~~~::~~inft 
ttb ~ubgmcnt agatnll blltl·accO~btng to t~e ~tatute of 16 R. '2.. cap. 5 Raftal tit. the Lord Vau~ 
provifion & Prremunirefu"j'l %;-b. ~c be out of tbe ~ing lP~otCltton; bis i!anbg, &c~ , 
rqr:ement~, goobj1-ilnb <lbattd~ to be perpctuaUp fo;fcttl'i:I to tbe ~ing, anti fo~ 
to bt impJifoncb bnting bi~ ~ife~ 

Mary Se7l1aines Cafe. 

I .1i! a 'j!)~obibitiott, 1l.lbcre tbe cafe hl£'t~, irnnba' anb-11'3oob~ were be\lifrb itt one A p. -h'b' '& 
tHbe fame iWiIl; tn~i~l). Will 1t)tl~ offercb to be p~obebin tbe,f,pititual ~ourt; to t~: dp:::t~l 

an4:l b~reltpon a W~:)Ijt[1,1t10n Wolf p~apeb, ~be €ourt drar of opinion tbat tbep Court, &c. 

t'lre no~ t~ p~obe tbl~ !WIll; fO t tbep babe no power to mcbble tnitb tbe l5'~oItate Ante. II I, 

(If a mIll concermng tbe 1!unb, anb tlJtp cannot pzobe tbi~ mill: a~ concern; 
ina tbe ~ooil~, lJJit.bollt mebhng tnitb .tOe Ual1b: Flemming chief Juftice, ~be 
~~obtlte of tbe lIDtH tberc fo~ l!mH)? l~ not fo mud) a~ an cbiilenrt to 11 
3111rp ,to JJt~b~ rue Will. ~be ... wl}oJe Q1:ourt D(neetJ, tbM ~cre tua~ goob eaure 
of a '~oblbttlon, Clench) onc at t~c ~fficcr~ of t~e €ourt, i!!fo~meb tbe c¢onrt, 

tbtlt 
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tf)at in one Rollies cafe being tIle hke, • a i&~obibition wos g~aJttcb. Henry Ye1-
verron (aib, tlJat Bromley tlje !ling~ ~otidto~ 1tla~ \1.1ont to ftlP, t(Jat in fucb 
a taft tbe p~obate of a Will btfo~c t1)e <@;binarp, being a [[tin of U0l!b, l1Ja~ 

A Prohibition of no lUO€C ro~ce anb effeet tl)all P€obate of tbc [lime bcf!1~e I. S. 3111 t~t~ cafe a 
granted per l)~bibition b.1tl~ g~anub bp tbe £iule of rbe Q1:ourt. 
(;uriam. 

A Cooiholdel' 
fUl''renders to 
tae ufe of his 
WiH. 

Si'r Edward 
Cltres cafe. 

A 'Writ of Er-

'Semaine Plaintiff againa~--"'--De(endanr. 
. . 

NOta, tllat in an ehibcnce giben to a :litltP at tIle ~d~, upon ~n i(rul'-of 
Will o~ 110 WHI; tue t}nefiio11 mo\ld. to tbe C!l:ourt 1tla~ tbl~+ ~ QJ:opi<: 

bolbcr furrcnber~ to ~be ufc of big Iaft mill, ~b~t1)tr t1)e lanb batb paf,a bp 
tbe furrenbet, o~ bp tile ~m. \\1 illiams J uni~e, It l~ betp dea~ tbat tbe mill 
ij onip bedaratot!l, bedarl11g tbe ure~ of tbIg furrenber, notbItt~ bot~ paf$ bp 
tile Will, but aU barb par~ up rue furrcnber ; ,Coke 6. part fo. 18. tn .,f,tr Edward 
Cleres cafe, one botb ([obenant to ficmb feifeb to tue nfc of bj~ lall mill, o~ 
mafte~ a feoffment in fce to tbe ufe of bi~ Iall mm, notbing bere patTetb bp 
tbe Will, bUt bp tbe froff'mcnr. Flemming cbief Jufrice agtceb 1t.1itf) (Jim bertin, 
anb in ~it Edward Cleres cafe, tub en a man maluS a feoffment to tbe ufe of bbt 
Ian Will, be bimfelf batb t1)e ufe in tue turon time, anb map limit qfflarf'~, 
a"O~bing to tbe power rrfcrb.ri) ttl f)im upon tbe feoffment, anb upon tlje j[i~ 
mttation, tbe <!ffiatr~ £ball take ('!feet bp fo~ce of tbe feoffment, anb tbeuft is 
birtcttb bp tbe mill, fo tbat in fucb a tare, tbe Will i~ but onlp biretto~p+ 

, Williams Jufrice, tue i~ue bere in tui~ tafe i~ condidit Tefiamentum necnc, tbht i~ 
tbe birett ilTue to fie trItb, anb not condidit Tetl:amentum; ou non-modo & forma, 
fo~ ii condidit •. tunc declaravit. Si non condidit" nrm declaravit: tbe j[urp founi) that be 
mabe tbe 119111. 

Browning Plaintiff againfl: Fuller Defendant. 

ror to revere: I.trl a lW~it of ~rro~ to rc\lerfe a lubgment giben in an ~ttiolt of Debt, 
a Judgment, 'll~ougbt bp an <!Crtcltto~, fig ~rccut~; tbc ~rr9~ affigntb tuil~; fOt tbe o~ 
~(~. 299 million of tlJbf douCe ill ttle eull of bi~ jptdatation. (6) Et proferr hie in curiam 
409:' + 12: literas Tefiamemarias, lubetbcr tI'Ii.$' omifficHl 111£1$ <frro~ o~ not, 11.ii1!J tbe 1mi! 
~ Sid. 911, 249. qucfiion, fo~ tbe tletermining (If 11llJitij it wag ~lltnicmeiJ, ltIbctbcr tbifS daufc l 

Sir John Sa- be matter of fubllnncr, o~ but onlp matter of fo~m. \Vill. Juftices, €Icarlp.tbi$ i~ 
:a~~es ca;e. nHltt~r offubffance, It fo ttUt,;1 it ailjttbgeb in. one ~ir Jol~n S~vadges C&l.fe,t(}at tbt!1 
Hob. '3~~' tlaufe WAp motter of fu(lffmtrl', ~o1 t~eomlmon of bJbtcb man 9ltIOn of lDebl 
. b70ugbt bp on €r('cuto~, ~ a [ZIlnt of ~rro~ b~ougbt to reberft t(}e ~ubgmcJlt. 
J\1d~ment 11:- tl)i~ 1na~ tbe onl11 c.erro~ affiumb, mib fo~ tbi9' <lCrro~ tbe 31ubgment bJa~ bd~ 
n:rfed per cu- ~rrOl1COU~ bp tbe <1.!ourt, anb tc\)crfcb mill fo in tbi~ .p~itltipal cafe bert, fl, 
ri:tm rfJe op~nio!l of tbe 1rliJoIt €ourt, rlli~ is bcrp drat ~nb apparent ~rro~, anti 

fo~ tbtb <1lrro~ bp rgc tillie of tbe (tout! tbe ]ubgmfnt tu .. $ tcberfeb. 

• 
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Deane flaintiff againft Elon Defendant. 

I~ an ~ction upon tbe cafe fo~ rcattl:Jalou~ bJo~b~ fpokrn ~p t~e Defcnbant of An Aliion up. 
tbe i&Iaintiff, 1llbicb 1llo~b'~ art tbe~e, ($) (~bat tbe ,Iatntlff ~ab. p!aceb a on the cafe [or 

I, d oman in fuel-. a one~ ft\oul;d, to tije mUnt fo~ to W'Olron ~er ; wltb an ~; wbords fpe~en 
~. I) ¥? Ii Ii I b Ii . flC\ . ~ :m Ii y the Defen berment ill rbe .i)edaration, tbat."ye yab ~ ace ty~.\1 :&woman m t,yat .... 7 0U e fo~ dant of the -
to attrntJ anti. look unto an (1)) moman tn tbe fatb 'oufe not beIng 1llell: Up~ Plaintiff, 
on not g~tItp pIl'abdJ, a ~crbict 1t1a~ giben fo~ tlJe }&Iaintiff. ]r l11a~ mobeb 
in anSt of :}lubgrb fO t tbe lDe~enbant, tbat tbere tuO~b~ ar,.c liot ~lttonabJe, 
l1ecflllfe tbat tbere i6 not bere JaIl) anp ~tt to be bone, but an tntcnttoll· to babe 
an ~lt bone, anb t{)Qt tberefo~e r{Ji$ i~ no fcanbal. Williams J uflice, ~De ~ttt~ 
on i~ bere btougbt fo~ tbe bifcrebit anb tlanber 1)e batb bp reafon of t{)cfe 
1tlo~b~ tbu~ rpokt~ Qf ~im, anti, not ,fot anp ~tt bone;, I~b~fc tl.1o~b.a' bo !tnb 

f~ l.lerp lUueb to {)i~ btfcteblt, be bCllJg Dtgb ~brrtff tit lbt.a' ttmr, anb it lJ~eat 
effieet, aullout of IJii1 care placeb tIJi.a' Woman in t~e fame !~onre, fo~ to at
tmb tbeolb lWoman in tbat ~onfe ; f{)e being agel), anb not well, anb tberl" 
tDertfo~e it map llcrp fironglp be l'ufo&ceil, tbot tOcfe tuO~b~ bo founb brrp 
mueD to tIJe tlanbcr anb bifcrrbit of tDt i9latnriff, anD arc well ~ttioJlabJr, .fc~ 
tIJat ex fenfu verborllm, confirmtion ig fOt to be mallc; ani) to tbi.t1 purpoft tbcre 
wawa caft ~cre abjubgcb in Mrs. Paffields cflfe, tbe tul)~b~ tbcre were tberl', C.a') Mrs. Pafiie1ds 
Mrs. P:lffield tu~it a iletter to one fOt to ~olfon ber ~u.a'banb; fo~ 1t1bicb ll.lO~bS, cafe. 
illl 2nttion upon tbe cafe l11a~ bere l1~ougOt, anb 9[u bgmenr llla.a' giben ro~ tlJe 
~farittiff, anb tUe fame :lubgmcnt affirmeb in a lW~it of ~rro~ in tbe ~,trbe:: 
qucr~clJamber, anb ,ro bere, a~ in tbi5l cttf~" ex fenfl.l verborum, .1llitboll~ anp ~tt 
bone, if tbe hlo~i)~ tn tbemreIbe~ are mahttou,{f, anb bo renb to tlje blfcrebittof 
tlJe partp of \\lbom tbep \\lere fpolten, a~ bere tbep au in tlJi.\1 cafe; anb tbrre., d ~ 
fo~e bp t{)e opinion of tbe tubole Iltl.1urt, ~bere lt10tlJS arc rcanbalouS, ani) bltJl ~v~r- ~;I~ the 
~(tiollable, anD fo bp tbe fiute of tbe ~ourt, ~ubgment 1tJa~ gibcn fo~ tbe Plaintiff. 
Jj:Jiaintiff. . 

Nota) tf)tlt an,crc&ption woit taken, to an l!nbittmcnt upon tbc ~tattttt Of Ih:ceptiou to 
8 H. 6. fo~ a fOtCl~le entq~; tbe crceptton ttMJ1, becaufe tbe cntrv \l)a~ into a an [ndicrment 
moen of 1iantJ, 0t tllra,baU a SO,Ob of.1!anb, anb fo,z tbt~ intertaintp it tnt1~ upon the Stat. 
mabeb, tbat rije ]nbtctment mtgbt be quaf{jcb. ~bi~ tua~ fiulcb bp tbe of8 H. 6.&c, 
hlbole c2!ourt, (\VilliaIl1s Junice onlpercepteb) to be a nOoD etception. Williams 
Tunice, ~bt~ 91nbictmcnt itl cIcaclp goob, anti tbat be roultJ {beID a birttt 3!ugb., 
,ment in point fO t tbi~. Man Secondary info~tlll'b dye €ourt, tbat be (oulb meln 
tbe (~ntrarp', i~l point o~ ]ubgmcllt i It tbe hItl' cafe, in an EjeB:ione firmx, anb 
tte hlt~ £,trepnoll ta~en 111 arr~ft of :Jjnbgmellr, nnb triulet! a goon erccprion,Indicrl1'ent 
:fln tbl~ cafe fo~ tIll$' QJ;rccptton bp t~e fiule of tbe q!ourt, tbe .3'lntliamtntquafhc:d. &e. 
wa.t1 quallJcil fOt tbi# inccrtaint!1. 

David Waterhou{e his Habeas C~Jrpus. 

-N Ota, tbt1t a Habeas Corpus 1Ua~ IT&anttb £lp tbj~ <[ourt to tbc lIDotben orA Habeas COCa 
tbe flt1't, fo~ to babe bcre in €ourt tbe ~Obp of David Waterhollfe tbe pus fubp<rn1L 

luille retu~nilb.k at a nup certain, ~t 1tl~icb DUP tbe Warbcn of rbe fleet bib rC':~t~: ~:~~eIl 
rufe to matH' bIg' return, nnb to b~Utg tn tbe ~obp; upon tbi$ Henry Yelverton &, ' 
mobeb tbe ~OUt't to ~abe a flule cutreb, ag~inn tb!' .wattlen of tbe fleet, ~ tbe ' 
Llme returnable at anotbcr nap, til b&tilg 111 tbe ~obp upon a pain, upon tbiP 
motion; tbe auk of thr c2!om~t \ba~, tbat be ffioulb return tbe ~obV of David 
Waterhoufe tbe llC,tt bop fub prena 20 I. anb bp tbe tubole ~ourt, fo are all tbe 

.ID b ~~efi~ 
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i9~cftbrnt~, be tbe partp imp~tf(!nd.'l fo~ frfol1p, o~ fo~ ~rcafon; tbe <@ffiCl't uns 

bcr b.lbofr cuffobp be i~, . oug-l)t fo~ to obcp tbe m~it~ of Habeas Corpus coming 
from tbi~ ~ourt, anb if tbe fame IDa~ birectcb unto tbc ~icutenant of tIle 
rqroUlcr, aU tboultl be one. 

An except.ioll N0ta, bp Flemming chief Juftice anh tbe ~bole €ourt,' in a ~rial at tbe ~ar.l 
taJ~~ agtl~ . \1l~rri l'tception 1Ua~ taken againft a !Witner;, to p~obe tbe ~tcution 
~o/~:;· 2

c; ot ~ JPub ofi feoffment bp liberp of ~elfin,' tnbrre t{le cafe tua~, a feotfmrlft 
73. '74: I ~ 7 .• ill f~ \t!a~ mab~ to tbl.' urc of J. S. anb two Dl)i~nl'iTe; tuere fubfcrifirb to p~o~c 
I Sid:' 109. tbc .tWErp of ~elnn, afterbJarb~onl'of tbefe mhtnetTe~ bab an Q.ftlatt at Wtn 
HOO·9 2 • matse lttHo bim of part of tbi~ Uanb, anbbt bting p~obucdl ro ltE)itnd~ tbe 

~tetution of tbe feoffment bp Uberp tJ ~einn, tua~ ttcepteb againft, fiecaufe be 
tuall noUl a partp inttrciTeb in part of tbt 1lant'J ; ~ fo bitt <@atfj Wil,f; ,(0 make Obt 
own ~llate gool'; but not1tJitbllanbing tbitf a;·;rtrption ltJa£, ilt(aUob.lcb bp tbe 
tubole trourt, anb tbaf be migJ)t well be ftuo~n a; a laWful Witnefs, to p~obe 
tl)e QErecuting of a feoffment bp liberp anb A'eifin, tbi~ being in affirmance 
of tlJe, feoffment, aub acto~binglp, bp tlje Illule of tbe €ourt, ~e tua$ f1Vo~n) 
anb bht ~etlitllonp receibeb anb aUotod. of. 

Doc/dey Paintiff againfl:' Bury Defendant. 
I 

All I:,.Ction up- I~ an ~ction upon. 't~e tare~.l't~OUnbebupon ~ p~omir~, tbe ~are appeareb to 
~n tI •• cafe'fi be tblfi, tbe l&ia111t!ff (jabtng two part~ lit a ~blP, tofJltb wa; gOing to 
~~ a proml e, France fo~ ~tone~, be bib g~al1t unto tbe ,IDefenbant tbe moitp of fJi~ gain 

. ltlbicb be rtJoulb babe tn tbi$ moiage, anb in ccnflberation of tbb1, rbe lOefen:: 
bant bib aiTume anb p~omife tbat be tuoulb be at tbe cItarge of tbe moitp of tbe 
loITe$, tubicb tbeJ)laintiffJboulb fufibin in tbt Came ~Oitlge, anb bib liltehtifc 
an-ume anb p~omiCe to pap fo mucb a$ rtJouib amount unto tbe moitp of tbe 
loffes, upon rcquefi; 1U~icb be batb not perfotmcb, anb fo~ tfJi~ eaufe tbe ~cti=
on \tla~ b~ougbt; tbe i9Iaintiff in bb1lDedarathm oberrcti, tbat bi~Iorll i~ tflbt 
bi~ til'oiage, amountcb unto 40 I. anb mo~e, fo tbat bi~ part of tbt Iorrr~, alt 
appe areb upon account, amounub unto 22 I. I.~. tbt htbicb be bab requelleb t~e 
j)efenbant fo~ to pap bim, \tlbitl) be rrfufeb to bo; upon a Non affumpfit pitt'lbtir, 
a llerbict fOUllb fo~ tbe ~Iaintiff; :Jt wa~ mObeb in arreft of :}uirgment fo~ 
tbe lDefenbant, tbat tbe .IDedaration tna~ notgoob, fO t tbe inrerraintp of tbt 
connberation to raift tbt p~omife,fo~ l11fJicb iilctrtaiutp tbat hlbicJ) 1t1a; gznnt:: 
elY, being .oulpa poffib~litp; tbe hlbicJ. hl,l~ aItogetbtr uJ1ccrt~in, anti tlJi~ i~ tbe 
(onfiberaucm upon wbub tOe p~omlrt bert ttla~ mabe, tnbtrb ccnfiberarion itl 
not gOQb fo~ tbi~ utlcertaintp in it, anti fo tbc confibcration failing tbr P?omife 
i; not goab. Williams Juil:ice, ~f tbrre \tla~ at tbe beginning t1 poffibiIitp, anb 
. afrrrIDarb.t1 tile fame i~ rebuccb unto a certaintp, tbi~ i~. clrarip a berp goob, 
fIntl fuffidcnt confibcration fo~ to raife n p~omirt, anb it couilY not be better.Y elv. 
J~dlice, nf)~tlt mOt.e crrt!lintp can tb~re ~e in abbtnture~ none at aU; rbi.$ poffibi~ 
htp anll Ullccrtamtp, t~ noW l1p tt)t~ bl~ return,. toell rcbuteb unto a certaintp; 
anti fo tb~ famcip gcob, being nom aU mot'le certain tp tbc account {),11), aub 
nla1:!c of tbt gain anb Icr~, being now bp tbt's aU mabl.' rertain. Yelverton Jufiice 
flub \A7illia\J!s Juftice,,~bi~ j~ a common tbing, Ani) bcrpufuaI fo~ one to g~ant tbe: 
benefit, OJ flJe t.n0~tP of tbc benefit hlblCO h1 to cume to l)im, (lp fucb a ltMP o~ 
mctln~, nub tbl~ t; {foob; anb map' berl.'fcmblcb to rbc g~ant of a parr on of f3t~ 
r<litOc,tl', a~ app€ar~ in Perkins in b~~ ~ljaptcr of ~~anr.9', fe. 20. pJa'90' aUbfo 
tbtrc, if one g~ant aU fbe Woolf of bt~ ~bC('p fo~ pcar~, tbis if] gFJob, tlllil fo bp 
tile opinion of fbc ltlbr;Ie €ourt, in tOt p2intipa! cufe here, tbi~ i.9' a [reotl ,:;nt'l a 

Judgment fuffidtnt con(li:meratlon, ani) certaintp fUfficient tbctl~in, mill tbili tbe .ro('cfara~ 
'~;:~I~ti~l~~~e tion i.6 {fooi); anti fo flp tbc JJiulc of tbc tlIourt, 31ubgmmt ttlt1~ cutub fottbe 
ctHiam. ~laiuti[. . 

The 
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The King againft Springal. 

NOta, tbat ttceptionlt.Were taIten unto Spr~ngats J1nbt~ment, t~e f~me ~eih!l Exception to 
~a erexit quandam Januam, apu~ Horncfey 10 Com .. Mlddlcfex, 10 VIa regIa du- III indiClment'. 

cent. untO Higare, anll batb not fbehl l!11tJbat €ountp Hlgate 1tJa$', but Nota, tllar for erecting of 
iu'tbt margrnt,. (Middlefex) .Walt 1tJ~ttten. Hutton mobeil tbe €ourt, tbat not~ a gate. 
hlitbftanbin~ tbl$ be fo,pet It botb not berebp appear to tbe ~ub~e~ a$'l/Ubgell, 
in blbat €OUlltp Higate bere bJa$'. ~be 1tJbole ~ourt.dear of Optnlon, tb~t tbe 
Q!:ountp being bJ~it in tbe ~argcnt,tlotb tueU alb tbtl~ anb fo take off tbt$ eJ:. 
teptiou, anti tbat tDi~ bJottJ (Middlefex) \tJ~it i~ {be ~ar~~nt, fbaU wen go un. [ndictment: . 
to Higate alro, anb fo tb~ :J1nbictment i~ goob tip tbe optnton of tbe ~ourtJ but;oOO per cun-

1.ltberwife it bab been, If tn cafe of fdonp IIp tbe tubote eourt. Ill. 

The King againfl: Clark,.e. 

N Ota, tbat etceptionlbJere taken unto Clarks :J!nbictment being fOt murber Exception • 
of, ~t. ~be firll, ~tception taken 1lla~ tbill', tbnt tbe atrau~t anti aCfrap taken for to 

lll' t~erdnerp3eneb to be 12 Februarii at Oxford, anb tbat be gabe btm a blow on 9u~/hClarks 
tbe d!lbt Obe,in tbi.d manner etP~tfreb, <_) dans eidem -unam plagam mortalem, mdJ~ment of 

& adtune, & ibidem, 1tlitbout mewing of anp time certain, bJben tbist blow 1tJa~ mur er. 

giben. ~etonblp, it i$ rtt fo~tb ill tbe 9jntJiament, tbat be being tbud 1lrndt, 
Languebata duodecimo die Febr.ufg; q.die Februarii, fo tbat(a) botb etdube u. die, 
anti ufq; botb ettlube 13· die, anti .fo n~ b~p laVb. at aU,.~. -quo .quidem ~~. die 
Fe~r: inter horas,quartam,& guintam O.blit, tblJf ll1latb Ulf~ffittentlv,.bttng ~n t.mpor" 
fibthtp. fourtblp, anb fo tbe falb Robert Clarke prn:41C!0 1 ;. die Ft>br. bIb lull anb 
murber bim. Yelverton Jufiice, tbtre ounbt to be a perfett bour between tbem, 
Itring1aib to be inter horas, &-c. ejufdem diei, tbi~ i~ not goob. Williams Juftiee, in 
tafe of jinbittmentS, no fud} truption is allowable tp nnw, all' to tbe incer~ 
taintp of tbe bour, otbttbJife it i$ intart of appeaI~, 6p tbe ~tatute of Glou-
eeiler, 6 E. I. cap. 6. fo tbat tbill erception bere ad to tbe bout, bt of no fo~tt; but 
bere in tJ)ill'91nbictmtllt tbtrt i$ no platt laib 1tJbere tbe ftroalt bJaJf giben ,anb 
fo~ tbi_ omiffion btu, tbe 9{nbictment i~ not goob, fo~ tbe pf4Ct tnbere tbe 
1lroaft lUaJf giben ougbt to be ttrtainlp laib, anb fo iJf Longs cafe, Cok 5" pa. fo. 
J 20, [21. tbClt tbe plact robere tbe aroak wal giben oUJJbt to be urtainlp (aib, 
fo~ be map aifauft bim at one platt, anb.lJibe tbe Jlroaft to bim at anotber plact, 
a~ in Laeyes cafe, Coke '2.. pa. fo. 9;. put In Binghanu cafe. Croke J uftice, as to tbe 
pOint of t,ime, tbefe1tJo~bJf, ad rune & ibidc~ rtfe~~ ~o a~[ tbe 1tJ!JoIe fentente, a~ 
totuo~~ (inter horas) bp rbtrt1tJo~bJf: tbert t# a btfftnttlon of tIme benoteb, ali 
rime pall anb. t~me t~ tome, btr~ it.i' faib, C~at be kiUtb bim tbt I ; bap, 1tlbitfJ 
cannot bea~ 1£ ut Itllb,r"tbattbl~ IS a fault IlltUrable.will. Jufi:ice,anb tbe tnbole Longt carcia.. 
C!Court ag~te~ tuitb bim in tbbt, tbat tilt 9~ittlUe~t ijf not goOb, but be oUllbt diCtmentqualh
to Babe Calbln tbt tondufion (If) anb fo be latlleb blm, modo & forma prout. ~bt ed per clQriam. 
Court belb tbe ~nbictment infuffidellt fo~ tbtfe tJteption~, anb tberefo1c bp 
Ibe tiule of t(Je Ulbole €ourt tbt Jlnbicnnent 1tJas quaffltb. . e 

. Nota, erceptiOhJf tall.rn Y~1 toquatIJ an gnbietment of murbtr. iQr(Je I . etcep~ . 
t~ tna£t .taken! a feffioneJuft!clar. ~ botO not ffJttn 1tlbat ~effions tf}iP 1tJa~,~ tbt# ::~:~~~:; 
being omttteb, t~ no~ terra tn. to t~e COlJrt, 1tJbet(Jtt tbep bab anp ~utbo~itp o~ of murder. 
not. ". !(:be fact t~ fa Ib to be In tbt$ manner, tbat 2 Jac.anb CueD a bap be bib at" 
fault tbt par~p tui.tfJ a ftuo~b, anb gibe unto bitn unam plagam mortalem, but fl)e1tJ_ 
no platt w.,ttt tbt$ afrault lna~tnatlt. Will. JufHce, tbtS ]nbicttntllt i_ not nelb, 
fJecaufe tbat i~ no place mentioneb 1tJljere tbe ffraak anb tuounb llla~ giben. 

~b~ . ~ 
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... ~t i~ alfo c,tP~ffcb in tbe intlittment, tbat ~o iCtu inft~nt:r obiit,. tb~_ iJf uncer~ 

tain, anb Co tfJe inbictment not lloob. 9ft t8 affo la1b in ~be lnb~ttment quod 
cum quodam glad!o percuffit, Itut ncuber tnne no~ place, of tbt$ fpcclfieb, anb Co 
not goob; alfo it iit trJ.j~cffeb, tbat eo icru d~dit, to tile I;lartp ltiUeb, unam plagam 
morraiem, anb no place crp~cfTtb ltlbere tbl$ tua,s, .l1eltber tJ)e lengtb, no~ ptt 
tbe b~eabtb of tbe 1l10untl fet bomn, anb fo tbt tnblctment not goob, tbe 11.lbole 

. €ourt walt dear of opinion,tJ)at fOt tJ)e e~ception£1,tbe ;31nbittment ltla$ not gooD, 
Judgment qua- anb tbat tbcrefo~e, bp tbe fluft of tbe c1!ourt tbe inbictment 1tJa£f guaffJeb, ant. 
fh~Q ~Y ~ht tbe partp bifdJargei) of tbil; but bp tbe flult of tbe Court, tbe !lings ~t;l 
~o~~. t e turu!1 ~eneral ougllt to fee Cucb ]nbiltment$, anb to be mabe acquainttb 11.litb 

tbem, tbot fo Cucb lJ~Or$ minakt~ map not be fO t tbe future. 

)Jete w~ert a Nota, ~p Y ~lverton Juftice, anb alJ~eeb bp tQe 1l1boIe 4!otirt, ant! a SuIt tlV 
Bar is to be a- treb IIp tl1terUon$ of tbt 'fCourt to be bulp oblrrbti)l1p all fo~ tbe futurt,tbat in 
JIlended, Stc., aU legal p~oc(ei)ing$ bere, if in pleabing tbe ~ar anb fieplication be (Jotbof 

t~cm bab, anb to be amenbeb;bere .in Cucb a t~Ct,.botbof tbem ffJaU fr~ amenb~ 
tb miebout anp coft~ at aU to be pali), tbe pIalnure: anb .IDtfenbant beIng botb 
of tbcm in tbiS cafe, in tbe like btgree fa~ltp; buttf tbe ~arbt onIp ba)), anb 
tbe JJtcpliration goob, in tl)iS anb tbe It&e cafe$, tbe ~ar i$ to be amenbeb, 
but bere coll55 are to be paib to tbe ll!ll'lintiff. 

ProhiDition Nota, in a l&~obibition P1aieb upon a niltd in tbt ~piritual C'ourt fo~ ~itfJe 
quia, grounded ~ool, tbe fuglJenloIl1l1a~, tbat be in bb11:ibtl fet$ fo~tfl, tbatfle oURbt fo~ to 
his Libd for babe tbe ~tntb; anb tbiS p~etenbeb ~o be bp a cunom, bp tnbitb be il to babe 
Tlth WOQl,kc. tbe fame, witbout tbe biel1l o~ elettlon of tbe partp, . upon tbi$ fUlJITenton a 

~~obiItitio~ g~~nteb, ani) tbe fame lJro~nbeb upon tbut, cullom, a~b .Dtdaring 
in tbe lll~oblbttlon·; tbe otf)er bemurg In ilam, anb nrtlt$ out tbJ$ part of tbl 
turtom allebgtb, (tbat be lua$ to babe tbe tentb) witbout tbe bitlU o~ dtltion 
oftbe partp, (ann tbbt bpbim fobonebef01etbebcmurrtr entreb) anb fo P1SP$ 
a ca'onfultation. rqrbe (lCourt in tbi$ €aft granteb a ca'onfultation, as tAl tbe 
~itbe to P10creb tbrrc; but f01 to p~ocedJ at tb~ €ommon ~a1U, 41$ to tbe cunom 

No amendment anb tDat 1tlitbout, anp amenbmcnt, tbe ~ame til to be ag It ~a.t1 laib bef01e, fo~ 
or alteration tbat be cannot finite out o~altcr nnp tbtng, o~ anp part of It after tbe JJeni1.tr. 
after a demurer. rer, anb in tbi~ tbe wbole ca'ourt agrte~. 

Collins Plaintiff" againfl Goldfmith Defendant. 
, 

1- All ~£tiCJn of ~ebt ~o~ ficnt bebinb, referbeb upon a leafe fo~ ptar$, tbe 
~~t !or :ent cafe appeareb to be tbt.t1. ~ man makttr a leafe f01 pear$, renb~inlJ a ptar~ 
~ct~nda~tC ip 1\1tnt, tbe ram~ p.apable a~ t1l1~ ftafiJ1 in. tbe pear, (.t1) atour Lady-day, anb 
plcadun eutry,Michaelmas, anb tf It be btbtnb In part onn aU, bp tbe rpact of fit bap# af~ 
~c. ter anp ftan of papment, tbat tJjtn it tbaU De latnful fo~ tbe jleffo~ to enter 

tbe lleffo~ It~ing~ an ~ction of .IDrbt fo~ Michadmas fitnt bebinb. ~be JJeftn: 
bant being tbe neff'lt, pltab$ i~ ~ar , . anb ffJc1t1$ tbat fo~ Sent bUt, anb Itt~ 
binb at Lady-day, befo~e tbe J)Iamuff bt~ neffo~ bab entreb upon f)im, anb 
out of tbt poiTeffiotl, expulit & amovit tbe .Defenbant bi# ntffee: anb fo a$ it 
walt urget. b1' Henry Yelverton fo~ tl)e lDefenbant, bp tbi.t1 bbf entrp be batb 
fufptnbeb bi~ Sent, anb tbe 1&lainti££ batb not ffJt,Wtb anp nelU rt<enlrp bp tbe 
.Dtfen~ant ~JS JLefftt (a~ ,be OUlJ~t to bO) anb tblS to be btfo~t Michaelmas fi:J~ 
to rebtbe bt.t1 fitnt. Wilhams Jufltce, tbtrt i.t1 no neeemtp fo~ tbe plaintiff to 
bo tbtlf, fl)~ be map t~ter be~o~e Michaelmas allb rt,bibe bi~ Sent, anb lUben be 
batb~ere ~ouB~t bt$ $ttlonon of .Debt rOt bt' fient) al in tbi# caft tbe 

!letTtl 
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iIdfre ougbt ro~ to t'{Jetu tbi~ bi~ entrie, anti IIp tbi~ bi~ cnt~ie a fl:lfpenfion of 
bi~ fient; anb be ougbt alfo to (ondube anb fap t~at o~ t~t~ be ~lb continue A Letror enteu 
lUll tbe poffeffion, anb fo wa~ .in poffeffio~ a~ tbe tlm~ ot biS ~ttton b~oUl1bt, by fo:~e of a 
liut be balling not fl)etueb tIll.&', tbe J)lamtlff batb ,uff cdufe to rtcober bbf condltlEln for 
!tent liebinb, anb fo~ tlte rriol.1crp of tl.lbicb toc ~£tiol1 of ;Debt i$ bere 1nril II~~ payme~e 
b1ougbt. Yelverton Juflice belb tbe (oJ1tra~p, fo~ t~at b.crt tbe ~dro~ bimfdf ~~ere~I\~~ an 
liring ~laintiff fo~ bi~ fient, anb an cntlle malic bp f)tm, . anb ~o tbercbp a AClion of Debe 
furpenflon of bi~ l1icnt, being lip wapof plca allebge.tJ agatlla btlll, be ougbt fora [u~fuquent 
to fl)ew tbe rt:entring of (be lldTre befo~t Mich. anb tbt~ ougbt not fo~ to come ~ellt. WltbGut 

ontbepart of rbe 'EelT~ bimrel~,to metu bi,t1 continua!1ce of tbepoffeffion, but it re ee:~:.~%~; 
b1 fufficient fo~ bim to pltab til. ;t\ar, tbc fir~ eJUrte of tbe ndro~ to make tl by the Leifea: 
(ufpennon of biG flient; tbe Wbtcb potreffi"n 1I1 91ubgm~nt of lla~, ilJaU .be to revive his 
taken llill to babe continu.anc£., unlef~ tbat tbe 9!erro~ b~lUrelf (b~tng Thllatn~ Rent, by .w,e . 
tiff in tbe ~ltioll fo~ bi$ 1llellt)bo fbew tbe contrarv IIp l)t,t1 aUebgtnlJ tbat tfJe b;tt~r dHlIfJ~ 
~effre bab re~entrfb allain, anb fo b11 t(Jis ~ab regainrb tbe poffe~on, ~t1b tbi$J ~et~ :lJt.o

llrc 
It 

tbe ~Iaintiff' oUfbt to tJ)eltJ anb fet fo~tb fmuf£lf, tberdlp to rCbtbt bl$ :£!lent; 
anb·Co to enable bim to b~ing bh~ ~Lttion fo~ tbe rccoberp tbrrtof. Croke Jufiice 
all~etb mitb Yelverton Juflice bertin, fo~ .tbat bi$ :firtlt. bring Oltce bp bi.a pltlll en" 
trie fufpenDeb, tbe fame cannot be rebtbeb tlgatn ltntbout tOe re,entru of tbe 
Jleffre bimfelf, anb tbi~ ougbt . dea.tlp fo. to be {{JewetJ bp tbe 1[ftro~bimrl'!f, 
tberel1p to enable bim to babe tbt~ but ~ttton of .IDebt, fo~ rrcoberp of bi~ Jlirnt, 
but lDitbout tbbf bi~ fo boing, be cal1t1ot babe it, anb be not babihg fo bolte, 
cannet be intitleb to babe antJ maintain tti 1 ~ctioJt of .roebt bert fo~ Ui~ aent, 
an)) (0 tb~ atti.o~ 11p bim i~ RO~ well f1~ougbtno~ ran be litaintain~b, nnb Co tbt 
Court bttnllbtbtbtb, ttuo ~gatnft one fo~ tbe }Defenthlnr, anb agamft tbe ~Iain~ 
tiff'; (mt tbe CoUrt not fJett1g full :lIubllment 1ua~ not now gibrn, tbougb tbe 
f)etttr opinion 1tJa~ dear allainll tbe ~Iaintiff. ~bi~ ltJa,t1 aftertuarb~ enbcb 
l1etltJeen tDe partie$, perceibing rbe opinion of tbe ~ourt, anb wa~ not moben 
qain. 

N?ta, bP. Williams J,ufi:ice, to. b.1bitD tbe tubole ~OUttbib ag~tt, t~at after tbe !1~~a1r:th= 
darram contmuance, tbu~ plea tua.!1 pleabetJ, Actio !lon, anb frt,t1 fo~tb f01 caufe, carrain con- . 
fO' tbat be- bab tdeaftb unto tbe }Defenbant all ~ctton8', anb btmanb$. Curia tinuancc:isgeoc;l 
deadp tbbf i$ a goob plea. Icc. . 

• c 

Nota, tbat an eruption ~a,t1 tahell. to quat{) art ~nJ)ittlUent to~ a t1ieCCOU$ An ~dia:el1t 
flttau~e tbe. fame waif norl~tb fo~ to be v~ & armis, bp tbe tliule of tl)e Court: ;:~t ~~ ;;.r & 
fo~ tbU! oml~on t~e :lf~blttll~tnt tua_ quatIJtb, anb bp tbt Court a Capias, anb ar21is. 
an ~.tlgent hetb tn tbt,t1 t0~tt. 2. Cr. H 3. 

52.6, 1'37. 

Nota, tbat urage 1t1a~ plrabeb fo~ to babe a Capias fo~ tbe nrll i&~OttC#' tbe H~"·lffIIO. 
Came being .contrarp to tbe nllJe~ of tbt .r~lUt~On ilaw, anb contrarp t~ tbe ~ot:. t~~:hillg 
tourfr of tbtlf <!tOUtt, anb to tbe ~tatute~ tn tbl$ taft mabt anb p20bibeb bp ufal:CI (Iilf Pro-
tbe Rule of tbe Court, tbi~ urage i$ not goob, n01 to be followrb: J ces. 

Nota, tbat an trception waJ)' taIten. f01 to quaf{J an 3fnbictment~ taken upon a [xcc:ptiens • 
p~ertnt!"ent fo~ a ~Ur~n$, ~bt trcep~on b.lal. tbbf, in tbe inbittlUtnt, tbe fame tak~D tG all 

bJallatb fo~ to be 10 Vl~ ~ but It t~ not latb ltlbeu tbiB platt iJ)', n01 ptt in IndICtment. 
bJbat €'ountp; tbe 3lnbttttlltnt tbtrtfo~e rultb IIp tbe wDole qtourt not to fae 
Boob, anti tbt partp lip tbe "ule of tbt Court bifcDargeb. 

Butts 
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Butts Plaintiff againft Jennings Defendant. 

A Writ of Er- IJl) a mJitof Ifrro, to rtbtrrt a 9fubllanent gibent in tbe ~ourt of C. B. man 
ror brought by ~(tion of lOel1ttbere b10ugbt againll tbe no\tl plaintiff, anti a 9(ubgment 
the Pltintiff an tgtte giben againll bim, tOl to reberfe 11.lbitb ~ubgment, a mrit of etro, is 
Infant, Sec. f1Jouabt, ani) fo, etro~ 'affigneb; it 11la~ f{Je11lti) tbat at tJJe time ,of tbe JjUbg~ 

mtnt gibe n againll bim,anb no11l,be i~ am mitbin age, anb tbbf il faib to be ad 
grave damnum iplius, &c. anb upon tJJiS, tJJe f€ourt bib infpett lJim, anb upon t(Je 
.3!nfpettion, be appeareb to tbe cltoud, to be 11litbin age. Williams Jufticebemanb:: 
tb botu be tamt bere, fo, to be infpttteb l1p tbe ~ourt+ Man SecuDdary mabe an::: 
fluet, tbat ~t JJarb l1~ougbt a m~it of <lfrro, fo, to-rtbtrfe tbi_ ~ubgmtnt gibm 
againll bim, anb affillnl tbi_ fo, ertO" tllat be Wa$, anb i~ fiilI ltlitbin age; 
anb Co l1p tbh1 mtan# be tome_ bitber to be infpetteb l1p tJJt Q! ourt.. Williams 
Juftice, !rn a m,it of (!J;no~ b,ougbt bp an 3lnfant fo~ to rttltrfe a fint bp lrim 
Itbitb fo~ 9!nfancp, bere in tbi~tQre, be il1 to be infpecteb bp tbe €ourt; lIut 
it i~ boubtfuI, ttJbttber in tbi~ tafe, of a mnt of ~rro~ bp fjim b~ougfJt, fa, to 
rtberfe a ilubgmcllt giben tigainll bim in an ~ttion of lOebt,be fbaU be tnCpttteb 
bp tbe €ourt,o; not. Man Secundary mabe anlbJer, tllat tbbt i~ a ufual courre fo~ 
lJim in Cutb a caft, to come into tbe ct!ourt in tbi~ manner, bp fji~ [[trit of er~ 
ro~ fo~ to be infpttteb; anba Scire faciasi~ to imte again" tfjc olbus, fo~ to towe 
in. Flem. chief Jufi:ice, anbYelvertonJul1:ice,dtarlp We map bJeU infpettfjim, 11lDtn 
lJe come, in bpmpt of <frro~; anb bp tbe opinion of tbe ([curt, ffbf be of fuR 
alt, tDt otDer fibtoUDbtfo~ to abtrtbbt, anti bap bJadgibenl1p tilt Court to 

JutlPIDt re. to tlJt otf)tr fibt rg~ to fbdu taufe, o~ tIfe fo~ tbi~ qftrO~ tbe ]ubgment to be re
nrfC41 per <tt- btrreb, anb no taufe ltdnll (btbJeb, ltp tfJt 9lubgment of tbe €ourt :Jubgment 
rilm. bJaJ' uberftb. 

A Writ GfEr- Nota, tJJat a .~it of Erro~ lna£' b~ougbtfo~ to rtberft a fine lebitb fo, want 
ror to revcrft of a ~~odam.tion, tbe cafe bJalt tlii#. a fine being Iebitb 1tlitb ~'odallatiott.rl 
!'II fme, at~ :It' li Y ~ e up 

acco~binll to t!ft ~tatute of 4 H. 7. cap. 14. tJJe Erro~ affigneb fo~ to rebtrfe tJJbl 
finf,ll1a_ f01 tllat nolP~odamatiol1 tuaJfmabetbe firll bap.€l)e In{)olt f€ourt Wa_ 
of opinion,tf)at tbbl11.la~ an ~rro~ apparent, f01 to reberfe tlJe ~~odamationJf, 

j) but tIJt ,fine llill remain_ a_ a goob fint at tbe 'lCommon !!a1tJ, anb fo f01 tfJilt 
A fine: reverf(d cerro, tbe tliul~ of tbe f€ourt wa. to rtberCe tbe fine ,a_ to tbe l\!)~odamatitln_ on# 
~5 to the Pro- Ip, but .tbe famtflill tortmaina~ to tilt fine,fottobe anbremain Rill a$ agoob 
damaclon., fine at tilt 'lommon ilnw. . 
~. 

.Atkjns Plaintiff againfi Wbeeler Defendant. 
In a Tl'Elvei' 
:and cGI'lYctfion; , . • .' . 
the plalZe only N0ra, tfjat 1n an ~ttlon .u)lon tbt €'aft upon a ,rqrtobrt anb Ql:onberlion of cer, 
where the tain $oobl, bp tile o.ptnton of tbe hlfJolt <!Court deadp, no otbtr place i~ to 
r;OOQI (ame te t.tp~efftb in tbt jDetiaratlon, but onlp tbe piau, wbne tbe \lOoob~ tame unto 
the Defendant. tbe ,anb~ or tf)e jOefenltant. 
In confidcr-
~tiol'l of for-
bea,rance, per 

;c:ve tempUI, Nota, o€bat in an $ction. upo,n tbt €afe~ g~ounbtb upon a p~omift. Croke 
A~~e 4- J 91 Juftice, if in tafe of an c@l1ltgatton, a man Itt l10unb fo~ to pap unto ti)e ebligre ,2. ' , fueb. a fum of monp, infra breve tempus, arret tbt re~lIing anb beIwtrinlf of tbe 

~ ~onb 
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~onb, bp cortffruttion of J!al.tl: 'tbil,) lbaU nol11be paib hlitbm fome conbenient ~--;
time after, upon requell malle. ~be ~Jindplill cnfe bc~c tua$, tbat in conubera: :I. Cr. :I.$Q, 

tion, tbat be \uoultl fo~bear bim, per breve rem pus, be btb atTmne anb l?~~mife fOt 39MO$, 6'31· 
to pap bim, infr~ breve~emp~s after Eafrer. ~be <!t.onet ~a~ dearor optnton, tbat ~:r~;:: 
tbiJt brevetempus bere tn tbt~ cafe, ~p ,COI~nrU(rton o~ Ua111, fb~U be ratb, anb :l.Sid. 3 S, f1, 

conllrucb to be p~efentlp fo~ to be patti In ttm1c conbfntCJlt, tbat IP,bc filaH be 397. 

p~ereJltlp paitl upon fucb a p~omire, anti tbi~ to be fo 11p cbe JJiule of tbe wIJole 3 Cr. 2+ I. 
<!tOUtt. <1- 3 8 • 

. Mo{s Plaintiff again 0: Townfend Defendant. 

NOta, tbat if a man bo lca\1c bi~ 'o~re in an ]n11 in London, allb t~tre be Note the cur.. 

~atg Up in ,ap anb ,~obellber mo~e t~an be i$ ~o~tb. 91,11 furb 0 mfe tbe tom in London 

. qrourt lna~ illfo~meb, tbat tfJe cunom of London l.1ta~ tbl~ ; tbat t!1e ljJo~re fboulb to ~ave . a 

be p~aircb ltp tbe :lfnnltrepfr~ nert neigbllour, anb aftertuarb~ to be folb fo~ pap~ ~~~~ r;~Jfed 
ment of tbe monp tfJere owing fo~ bim; tile <zcourt 1utl~ t~eat of.o,pinion tbat tbi.a' for h~ m~a~? . 
lna~ a goob cunom a~ tbe fame tualf aUebgeb. Mountague ~:ctJ~al1t anb acco~" &c. 
bet of London; tbe cuRom of London a~ to rbr ~nnk{'cper~ is tbt$. (51) jif one Ante. I7°. 

lJ#ng$atl}il~re to an]ltll, I£abe~bimtbere, anil goc'-bi$UUp; (mil tijl.' fi)o~re ~ Cr. 1889 .. 
<!Eat~ Up mo~etban bia p~tce; bptbecufio111 of London, tbe jtnnftwper map feU 3 ~.g76, 7·, 

tbig .o~re to pap bimr~lf, (bur not if tbr }Debt ma$ fo~ otber 1j)0tfnl') tJp if one Pop\ ~r; ;~. 
bob~tng nmnp 'oJfc$ tUto an ]nll, anti f.\ftcrttJarb~ take$aU cftbcm a1tJap but I Ro.Rep. I49 

ont, tbe 9[nnfteeper cannot fen t~i~ oJle~Otre, fo~ papmcnt of tllar b.i~icb mag 't Ro. Rep. oj- 38: 

bue to (Jim fo~ tbe ot1Jer ~otfe~, b).1 tbe cullom of London, uo[wir{Jtlanbing. tbe 9· 

i)rbt botl} amDUltt to mOte t!Jan tfJ~ Pfice of tbi~ ~n~r('; but cil~rp 'o~re i~ to be 
folb bp tbr cullom to rati~fir tlJe Ji)el1t bne fo~ lt~~ oIDn meat onlpJ!n tbi~ p~ind: 
pat cafe, @)ir Robert Townfend went beponb ~Ztl,· anb tbi~ IDa~ bhi It}o~(c. 

Cox rlainciff agaiil1t Gray Dc:fendanr, Entred' Hill. 51ac. 
B. R. Rot. 876; 

I~ a lW~it of !£rro~ fo,! ta rebcrfc a 9lubgmcnt gillen again!l bim in tOe <!rOUte: 
o~ tl)e ~tlrmi!lfca, in on '?,flttion of ~repar~ upon tbe cafc, fo~ a ~robcr anb A Writ of Er

tonberfiou of rertain .tJ5oo/j~, ani) upon not guiltp tbet~ pleaileb, a Wtrbitt ani) !'Or to reverfc 

:l!ubgmcnt 1tt£'i~ giben fo~ Gray againll Cox, ani) fo~ t~(' rebcrfiulJ of tfJb1 :J,rubg: a Judgment, 

mrnt, a W~it of cerro~ WO$ b~ougbt bp Cox, lnbo bicb f) aUlling tDiS m~it of ~r: ~~; cafe 0 

ro&) ani) aftet1tH1til,S ile:ro~ \1.1a~ ~mgnctl in tbe ~fiib j1ubgmrnt, on tbl?(1e~oIf of Marlhallie.
fthB 

Mary Cox, the t0ife ani) 4tfrecutrn: of Cox, agalllrt hl~om tbc ~ubgmrnt tua~ 
gibe~, flub tije ~tro~. affigneb wa~ rbis, tlJat in tfJe firft .~ction, none of tbe 
parttc$ at t~c fame ume Were of fbe ~oufebolb of t~e lltmg, antl fo fOt tlJi£) 
tfmfe, tbe ~!Jurt of tbe ~m:fbalfra bab I1I,l jurifbittion of tbe raufe, anb fo 'aU 
tlJtir p~orffbin~~ in tbiP mure, nnb tbe 9lubgmrnt tbere gibcn ltUl~ coram non 
judice, anb fo ~rromouS aniJ to be reberfet'l. Croke Jufrice,. ~bh1 i~ a goob ~r" 
rof; ani) fo~ tbi% Qfrro~ tIJe lubgmenr i~ i1l!rronrou~, anb ougbt to be re\1rrf('il. 
~n tgi, cnfe ncitbet fil~ tbe ~ttion, no~ pet fo~ tbe perron~, tIJe ~ourt of ~ar: 
fi)a~f .. 'l bab anr. jutifilittion, anb mo~c efpedaUp ill regatb of tbe prrfon~. 2n~ 
t~ l~)~ ilillnit!l of ti)i~ QCourt, it i$ to be agreeb, tbat tbe fame i~ of ft~ great an, 
tJ1Ultp a:.1 an!, ,~ourt, a~ appear~ bp L. )' E. 4. fo. I 19. 1tl~tre it i~ faib t{Jat 
the .u~(lrnlame UH1$, fmil i$ one of tbe $lutirtttefi <!rourt,9'\.t1itbin tbh1 aealm. 
il!'r.t~ ~ourt fequitm perfonam Re?;is1 anb !':lV' Britton, it t~ Curia Regis, & Hofpitium 
Regig: ano Fleta I d3i.s c.[ourt foHIl1tl~ tile perron of tbc iting, be be 1t1itbin tbt 
flc :;:m,. O} out nf d;c.fnme, fo~ tbere ,tbe hing ltcin~ ill France, in alieno Regno, 
be IlQt.wtt!)n£UtClmg tun tbert tlo Slufhce upon an offtnbet 1tlitbtn tbe berge" fa 

, '. ibat 



208 Termin. P afth. 10 lac. Part I .. 
tbut tbi~ (COUtt is of a 11erp ljigb bignitp,but pet not ro~ to bt comparrb wit~ 
tile ~ourt of tbe ~ing ~('nclj: t{le bifferrnce between tf)C1l1, tlJe one of rlJern 
~~ ocfo~t, fequitur perlonam Regis; but ot(ler1.tJife it i$ of tlJc JJiing ~encb \t1l)icb 
111 i~ perfona regis & coram jul1iciariis domini Regis; anb tbi~ coram dor.nino rege, & co· 

The difference ram Ip[O rege: upon tbe ~tatute of Articuli fuper cnartas cap. ;. mentlOn t(Jert mabe 
betwwJ thl: of tbmgs bone, (inter gudl de hoftle Roy) rbi~ refer~ to tge ~artlJalfit (& inter 

_Cou't 0;. (he guefrde people) tbi~ ref£r~ to t,fJe Jting~ ~ellcb) anb Co tbe biffrunct, ~c. rqrDe 
~:rI~~:I: and le~Ol1tl bi~£rcilce in t~e ~tatute i~ .tbi~; tlJe ~arft)alfie i~ a peculiar anb a 
Eench. g pJtbate 1!wertp,tbe iitngs ~cncb tg a Q!:ourt fo~ rUe Ql:ommot~. na\t1, anb fo~ 

general mattcrp. ~ifo tbe €ourt (if ~arflJaIfie t$ a €ourt, hae unto a fmall 
£'liber :jfiol.tdng from tbe €ommOll lLaw a~ from 'tlJe fountain; anb bere tbtp 
frem rOJ to follom rivulas, wben a~ tb(p ounbt pctere fontts. ~.$' tourbing tbe 
rnJonticm of tbi~.fItQtute of Articuli fuper chartas cap.;. tourbing tbe Jjuri£btcti:: 
on of tbe €ourr of tbt ~arft)alfie ; it appcarP bp tbi~ ~tatute, tbe place 
tare~ sub perfon$ tuert bef0te tbe ~tatute; tbht ~tatutt mal mabe ad emenda
tiones flatus populi, &c. quod de c~rero ordinatum eft. fourtbJp, mention i$ matle in 
tbi~ ~tatutt, tbat tbt.p ·{ball not bolt! plea but onlp of ~rrrpar.$'; a$ tn tbe 
~tiltutr, tbe pI act, perfon$ anb actionl1 are tbeu refiraillctl, &c. anti tbip fo~ 
to ibew tbe abufe tbat wa~ befo,e. fiftbIp, tbl'ir (ffncroacbmtnt i$ ffJeweb, 

6 R.z. d.Erook anb fo~ tb.i~ it appear.$' bp 6 R. 2. Brook tiro action ~tp01t tbe ~tatutr placito 49. 
tit. aclion up- in Debt, fur Rt'covery de damages bcfo~e tbe ~arffJaI lJ1 an ~ctlon of €obenant; 
°7 the Sratute anb it i.$' a goob plea, to Cap tbat none of tbe parti"$ tucre fit tbat time of tbe 
p a. +~. bofile of tbe _ing, anb Co tbe p~ocecbing~ tbere coram non judice, anb tni1b tlJi.$' 

ag~ee.$' 19 E. 4. fa .. 8. b. in zo E. 4. fo. 16. an 21ction \VD~ fnell in tbe €ourt of tbe 
~arfJ)alfie bp oue of tbe Haile Ie Roy,againtl a tlranger,antJ reco11errb tlgainll 
lJim,; tbe llranger afterwarb$ btougbt a lID~it of ~rrot anti afTigneb tIJi.$' fo~ 
cerr01, tbat be Wa$- a nranger tnbo hlas tbert Cueb, anb tbis wa$ tbert belb 
to be a goob cerro~, fo~ tbat tbe ~arflJaIfie batlno potner to bolb anp pIta, but 
tbere onlp, tuf)ere botb tbe partieB Inere of tbe Il}ouft)oulb or tbe hing; anb it i$ 
tbere faib,tbat it i$ in tbe dection of tbe partp,eitber to babe bi~ D9ait of <!Errol, 
anb fo to reberfe tbe :lfubgment, o~ eIfe ro~ to aboib tbe fame bp 19lea, hlbicJJ 
lJe map weU tao, ant! fo i$ 2. Z E. 3. fo. ~ II' b. tbat a :Jubgmellt niben in a €ourt, 
lUbicb batb no jurill'biction,map be 110ibeb bp tlJe pattp,agaill!l tubom tbe jutlg:: 
Went wan giben, anb tbat bp 1l1ap of plea, fo~ tbat ttJi~ i$ coram non judice, as 
ill tbe ([~urt of W)arft)alfie, unIer~ tbat batb tbl' pflrtil'~ font dol hofile le Roy; 
anb to tbl.9' purpafe fre Fitz. Nat. Bra. fo. z4I; 2.4'-' tbe W~lt f1~ougbt upon tbiS 
0totutc of Articuli fuper cha.r~as cap. ;. manp ptcfibent.9' tbere are in tbj~ kinb fo~ 

Coke ,. pa. [0. to lIDarrant tbt~. .!Jo l~ Michelborns cafe, Coke 6. pa. fa. 2.0, & 2 I. anb tbt 
2 I. in Michel- cafe (JelWren Read flnb Purchafe, tubicb 1.tJa~ Mich. 3'- H. 6. Rott. 1. 7· tbert dttb in 
borus cafe, a L~rit of Q];rro~, flnb no otlJ~t ~r~Ot affigneb but onlp ~bi~ , tftat nout of tbe 
Read and patUr~Hl1erc del hoftle Ie Roy,~ fo~ tbt.9' ~rro~ tbr]utlgtneut ttbcrfeb. Michelborns 
Purchafecafe cafe i~ terminis terminanribus, t{,i.9' berp mfe, t{,e fame cafe, t~e fame ~ttiol1, "nb 
there cited. Y Y Y u 

tbe fame <!Crro~ affigncll anb rrColbrb to be reberieb; bur tbe reberfal not rn~ 
treb on ttl' ficro~b. 2nn ~ttion of ~rcrpaf~ contra pacem, i,g ufnaUp to l1e be~ 
rcrminrb t{)rre, but not otber ~urpor~; ap oguinn a ~mitb fo~ p~icking of a 
~Q~fl', anb fo botbfo~ tbeplco,tbe perron ani) tbe tlJing ; tbi!, caCe berc nobl in 
t]u~fiion, lUll~ not hlitbin tbtir jntifniaioll, m'it~cr de debiro, ne dauter chafe 
fo i~ tue ~tatttre. ~n EjeClione firt;'~ ip 110t i:Jctft1l11naolr tbert, anti vet 'tbi~ 
l~ rub mod? a ~rcrpaf~, ol1ll fo tbUl 91ubgmrnt betc fo; trlc ~rro~ affigneb i$ 
~rron('ou~, anb ougbt ~o bc reberfcll. \Villiams Jufrice (If tbe fame opinion, 
tbat. tbe. :Jlul:Jgm~nt fJerr l~ ~rroncoup, aJ~i) fo to be ~cbcrrcb. '3fl~ tourbing tbc 
~nttquttp of rOta <!!ourt It t~ bp p~~rn:tptton,anll fo tt nug!)t to be ancient, anb 
tbi.9' feClll$ fo~ to be gtollntirb upon. trofon, dJat (1)e Jlting ougbt not fo~ to be 
1tlitbol!t mCtln,9 ~ !Lo\D~ to UObC~ii ~t! rrrbotJ~~ bp, witbtJt bi$ bonCetoU), (! tbi.9' 

.~tatutc 2 g E. I rO~ tbctr bettc.r llttCl1i:Jance on blm, ~efo~(' tb[~ ~tatllte of 2.8 ~. I. Articuli fuper 
Articuli fuper chartas cap. 3. it hla$ boubtful. how far tbe compaf~ of rbe }E)rrge ougbt fo~ to 
chaltascap. 3. be.' t~ep are norto bnlll plea, If tbep babe not €ognifance, anb in WbM ~Iace 

tbe 
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tb~(J;t~nt of tb,~ tp t;f] in 1l1b.~t far~~ t~£!' are to .boU, .Il}I£Q it. appearg l1!, tb~ 
ilJOQk ~f 4 H. 6. fo,. 8. tbat hub p~\1ler ~ntJ ~utbo~lttJ, 1$ not ~tbrn to t~rtn, oS 
ttl otbfr £~urt~ of fie~~~b; tbt c~rt' tbrrc ttHl~ on _~tttOI1. of ~rcrpn{tt wap t~,ere 
(J~DU.8'''t IlJl'litlll ~ml?, :J;ietP~nable 4lt a nop; ont..416 tbe .IDefellbnnt Wl'IP eommg 
f~~ to onfU1cr tbe i\lai~ltiff, be \utltl onrllrtJ tn toe <t!ourr ~f tbe 9tl?orij)a!fr!" 
tln~ \lpon ~~~ P~PPft ~f tbc partp, a Habf~S Corpys ~a!i lli;o!ttr.i) to t{l~ WlarftJal, 
fp~ to Uflbe tlle i$obp III \!!ourt, "lib t~t ~ourt bIn tJlfcbargc (nm of tbi' ~rccEtt:< 
1m: fo~ bp t~r qrourt tb:ere, tOi~ ~~un i~ ~nferiour tQ .~1I otber ~ourt$, ag tbe 
~ings Bencp, Coolmon PIcas, on~ tbe ~xche~uer. ~btee tbttl~g atc ncc~fftl~!l to be Three thO 
iH~n~r~ , t1~ to the true nmnr~tttQn or pll ~~atltt~P. Flrfl-, tbe nllr~blef, t~at are rcquiA~~'I 
UJa~ befp&c ~be 111ofthlO' of it. SecQndly, tbc true l1~tcnt of abe maftcf~? tn malung to the true cC)O
qf tile ~t~n!tf. $.n~ Thirdly, tf)e fCQPt anil purbte\tJ of tl)e ~rqtlttt It ~elf. ~o\tJ ihll.Ction of aU' 
a£f to tbi~ ~tatut£ Qf Articuli fuper chartas cap. j, upon tbc lllo~b£f of Wbtcb ~tat. Statutes. 

an flrgumc;nt milll ~t g~ounbc~, q~ to rbc \tJotll~ of tilt ..f>tatuu, tbe fa,ne flc:< 
IJhl~ tOllc~rlltnn fb~ ~llnttS, anb 241urbo~itp of ~tf1uarb$ anti. mt}orf1Jof~ ; on1) 
of fucb ~Icap' a~ rbrp map bofll, a,lb, In b.lIJot manner, an~ "fJOW tbrp are to ~OnJ; 
110 IlIc" of f~c~fi~!J;I; ]Dt(;t, ~~b(,JHlI1~, 'll?~ Q.C!)nt~l1(t, J.llab,f b~tb.lecn tbe JJung~ 
PtOplc, [Jut Qnlp P.f ~refpaf~, ~opc b:l'tbin tbc ,*tngS ~pnre; (t~ere tOc n~p t~ 
to be 1lltlbe,) anti not at tbe IJtblt ~Iaufe, (fj) & n~1 plea de Tre(patS,&c. anti tulJere 
fUei~ ~oitl1~1 m:e ,lgt ~ftermhwb, tbh1 i~ tOrn Ifft unto tJw ~9mmon 1J.a\V. 
'~~~ (J~n. ~.tp'.afition of t1)i, ~rMutt is, fp~ ~Q taltc ron Hlr ~t,,~ure into tilnfitlf:< 
ration. Firfl:, tbe flrll t"lng to [1~ tonfil)ercb bert ~~, f~f c~rat mifciJief, tf)at 
_a, ~£r~€c tbe maftillg ~r 'tbig 3>tanttr, foz thep \ucmlb tl)ete b,QltJ llDlea of Anp 
mtltt~r; anb to tbt betp g~eat ~pp~effion of tbc "hUJ~ people: (tV tb~ ~tat+ Qf 
J; R. 2. capire 3. fbdr jur~ittion f% fimitcb; 'ln~ tbe ~fatu~e of 15 H. 6. clip. r. 
Jt\lt$ ~n a\1trmfnt til tbe partp, ~cing nameb (lp t{)e ~arflJal, to b~ of ~l)~ 
~JtffJo.'~.l.tlb.crc bf.\tHl~ not to fap, tb.~t b. e i~ not ,of.tl)e 'Qt~ffJ~Jb.. ~~ to fOe 
W«~b9~tte~ In P~It1t, It ~pJ}eal=g bp i 8 ~. ;. fo. 7· tbM ~t ttie ~Qlllmolll!~ltu,. 
$ man map t~nfai" lllanp ~refp~fff~ lP ~lte J19t~t ;. {tnt Ptber~lff it i$ in an 
~~~1 uppn tbt taft, a~ to t-lJt taft ~f ~ ~ :f?. 3· fo. I 8. Qbjf~e\l af tb~ $ar; tbi,tt 
~, p~t to ,,~p purpOrt ~t flU, fo~ it b1 nat tf)ere .c~pfctTr.b n!l~ aUo\\leb., t6~.r Qnp 
of tlJt parue" 1Utrt of tbe ~~q",olb of tbr ~nng, but be w~mltJ ba\1e' tt in ~ 
~~n~eb, tbat Qn~ of tb~ p~ntic~ WQ~ of tbe JJihlll'~ ~,oufbclb; ~et'e ... r~ tb~tt r£'~ 
llJebie_,iben agaturt tbem, if rbcp £):ceebfbrir hmlt~. Firft, an ~ltion!lf ~rtr~ 
P3fl. Secondly, an ~ltiop UPlltt tbe cqfe upon tb~ ~tatllte Ilf Articuli Cuper chartas. 
~"~ TpirdJ:I, a .w>~it of ~rr~~, ~ll~ fo i~ 19 £'4. fo.~. 6 R.l. BroQk tit. ~ttiOh upl.'m 
'b~ 3.>tatltt~ placito 49· 7 H. 6. {o. ;0. & 3 I. 10 H. 6. fo. 13· & 22 E. 4· fo. 1 t. anb 
fl~~Oil;JimJ to tbi~ are tb~ ~tatp!e~ JJtfo~e remtq1fl~eb, fo t~at tbe :J!a\u in tbb1 
111 ~,~p dear mlit plain. ~lJt tbt~ <s:ourt i~ It"e u~to a Hydra's head, tbtlt qel;1tr 
_UI (le guiet, PJacir!l aula: hl)[pitii domini Regis tenentur !p. r~rl) a pipet certain, 
fbbt \l)a~ tbcir flite fO~lP('rlp, b~tt naUl t~l'P ija\lt alteretJ tbc rome; anb matte 
11" fame coram rll~b a one ~at(JJaI; berote tbe ~tatutc of Articuli fuper' charras Statute of Artr
c~. 3. tbtit I~ntit~ 1l1ere t~O. t hn~\Un. g~ to t4t objrctiQn motle. of t~t ~iti;rn.t1 culi faper char~ 
Pt- ~ond? n,. t~ll111tn~ onlp to gatn to t!lemrel\)e~ freebom, anb unnlllOltp, from tas cap. 3. 

tbe JJltlrntttlQIt pf tbe ~!lrqJllir('p; tl_ btfo~e tlJep iJall, ~c. but thiS \tla~ !'lot 
to ll1a~e a n~m ilatp. ~ .. ~ a.t1 to tbe ~tnn1tr$ of 5' E. 3· cap.i. tlilb J.'!f 10 E.;. cap. 
~. tfJi$ 1l1~;il f(l~ to tlnlt a ~~it of ~rrll~, but ~p tDe €ommpJ1 ~ab.J, bcmigbt 
lJil\le a W~tt of <!ep:a~, anti ~.tb fo ~t1-. -:7.1 H. 1. fo. I~. n ~~tt o[<!erro~ h('~ 
1J,~e at tile. QI:~mm~tl 1!a\1), alt~ tbe ~tatllrt t~plajn~ tb~ ~pmll1on llnW. '~~ 
,~ tilt p~di~mt~ 19 H. 6. Rott. 21. betwren White nnb Barton hrre :tripleb in tbi~ 
CQurt, to be ~rrQPCQlJ~ anb ~e\1ttr~b In lPb;cb tare ~nf of ~btW b,.lQ~ sf London, 
an~ tbt otber pf Sout.hwnr!(, in ~r~rp~rl fJie niIt, in aqla ho[pi~ii Mich. 32. H. 6. R<:>t. 
~7 mRe~d.andPurchafes ca. fe, actPfb.tnJfp Mich. IE. 4 Rot·_:r7. tn~rtfpaf.t1, bptWI.1 
gu"gmtnt~ B.n)rn; a l}1}tit of "rro~ b~911gbt, l!erro~ am!JJlttJ-fb!lt none of tbem 
wert of tbe lliUlg, V)ouQ;olb, anb fo~ tbi~ <en~o~ rcb.erfrll. The Regill:er fo. 27-
tJJbicb bt a ~o~lt of berp gppb ~»tbo~irp, tbe.lb ~QoIt of Entrie.t1 tit. <!frro~ 
upon a Jju~tJm~n.gjben jn tf}e ~a~q,l.llltt. fo. 296. h. ~rro, 4lffigneb tDat no R~i(h;r fo. 1 
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partp Wil~ of tOe hoftel del Roy, anD tbe p~efin£nt of Mich. I E. 4 Rot. 47· is rt:: 
m{'mb~(b. Fitz. Nat. Bre. fo. 24I. 242. & fo. 246. F. tubic~ ~oolt U'la~ 1U~it bp 
bim wben be 1Ua~ a ~Ub!Jf; anb to flnp matrer bctcrmiue~ il~ tbc ~arfbalfit, 
lUbcrcl10nc of tbe partif~ arc (If ct)e ~lJ1g~ 'oui'toltJ, tbi~ Jfl~rro~ dl'arlp. 
I E: 6. in ~r£rpar~, fo~ a ~rcfpot~ bone in vita [<::ftaroris in tbe mf)arflJaifir; a 
W~tt of ~n'c2 b~ollgbt Derr, tbere tDep altcrcb tbclr fiilc, Cckc 6 pa. fo. 12. in 

Coke 6. pa. fo. Jentlemans cafe,' tttbere it l~ fail:!, tbat in ~ourt' of mJ7aribaific, t~e ~Ul.1Jarb anb 
)2G Jentlemans mF)tlrfliaI del holl:ei Ie Roy are jjUbg('~, anl) if tbcp mctJi;J!e wbl're rbep babe 
ca e. no potller, tbi~ i~ ~rro~, anb tbe p~o(eclling~ tberc erc coram non judice, Coke 6. 
Coke 6. a fa 10, 1 I. in Michelborns cafe, tbi)) tlla.e t!)erc agruD fo~ to be ~ !Jao.b ~rro~; fmttbe 
20,21. ~chel: :J!Utlgmfllt 1tta~ not rnt~('b, I1cca':lfe tbat one of tbi! porttc~ bub befo~r. ~ut 
bOrl~s cafe. Fenner Jull:ice mfo~ntel:l {JIm, t!Jnt m tbut cafe, tbat tb~ee of tbem were alT~€eb) 

tbut tbe 91ubgmcnt \tla~ (!];rroneOll$, an~ ougot to be rrberfeb. ~11l an 
tourbing ~a:iong of rm:rerl,1tlr~ ,'. fom~ ot tfJem arc vi & armis, anti fOllle Witb::: 
out it; ~rcfpar~ bp a ri:cnant agamfi bl~ 1l:o~b 110t vi & armis, bV 9 H.6. fo.~o. ~n 
~ction upon tbe ~tatute of 5 R. 2. cap. 7. forcible entry, not vi & armis. Nuians 
i~ a rqrtefPnr~, bu.t not vi &c armis. ~ t~ p~efil)(nt~ of tfJetr €ourt; tbat t~tP 
urc tbc contrarp, If tbep babe tbere nUnlon~ of p~efibent~) no Mcount tudl be 
bab of tbcll1, fo~ t{}at ttJcp ougbt to b~ tUJeb in tbl'ir .p~o(r~i)ing$ tOrre, bll fbi! 
1TiuIe~ of dje ~omm13n 9!a \tl; £lni) tbetr u{agc~Hbcre, In tbrlt'il1feri'our €OUrt$ 
ibaU not biub tbere our bigbcr €ourtp, bClng ttl' gencral ~curtfl fo~ baing of 
~uffice; a~ appear~. bp L. 5' E.4- anb tbat tbloug~out t~e ltlbotc ltcahn tbt 

The Cou.rt of ([ourt of SU7atij)alfie I~ a bounbclll€ourf, nnll tbe JlIlut.s to c;rUllb but mitflin 
:ar~~l~ a t tbe l1tl~('dntt of t1l.1dbe ~iIr~; flnti u~ to tbcic p~enilcnt.s tbe ~alt11l.1i!l rule 

ouo e our. tbrnI, brctlufe an inferiour Qi:oUtt; butotbertllirc it i~ of t~e p~efibentp of a 
fuperiour ~aurt; tbep mali bini) an inferiour, but nQt e converfo, nnb fo con::: 
dubeD, tbat be tbi~ a Trefpafs fur Trover & converfion vi & armis, o~ nor, anb 
tbi~ j~ <!frro~.; anb fo~ t~i!f ~rrot tbe ~ubgment ougbt to be retcrfcb, 
flnil bib abbife tbem not to lwell, fo~ if tDep bit! tbi~ c€ourt wouib tbrn foon 
pull tbein bohln, anb ketp tficm hlitbin tbde bounb~-Y elverron Juftice, I(!be 
Jjubgment i~ ~rroneou~, anb to be reb£rfeb, tbep babc no ~utbOtirp ttere to 
boli) ~Ica of' tbi~+ ~bi~ caCe batb reil upon tbe .statute of 28 E. I. Ar
ticuli Cuper chartas cap. ;. bp wbieb tbeit ~utbo~~tp, ~ttion.$ oub lScrfon$; 
flrC limiteb , rbe ~tatute of I ; R. '1. cap. ~. limtr~ tbe place, tlii~ ~ a beep 
ancient ~ourt a~ apper~ [tp L. 5 E. 4. tbt. rcaron of tbi~ jurifbictiolt i~ a~ 
mell, fo~ tbe cafC13f tbe lbouf{Jolb~ 06 fo~ !uc retbtee of tbe ~in!J, otberlUife_tbep 
fl)oull:! lie b~al11n to tOe ~ourr.s of tbe \l£ommon l!altl; anb fo tbe ~ing fl)oulb 
be unp~obineb fo~ of lJt~ ferbiee i bp t{Jc ~tature of Articuli Cuper charras car· 3. 
tl)cp are not to boll:! i&le,l ot :iFl'cc{JoIll, jDebt, ~obcnalJt, no~ ~ontralt, 
but of ~rcfparp' del hoftel, &c. flni) of orbrr rm:rerpaff'eP', ilene WitJJin 
ti)!.' }Duge; [0 tbat tbe l1!'arliamcnt barb (Je~e limit aU tl)rir pewer, anb 11laItr~ 
tbe fame certain, pcrcfibin~ bow tl)cplJab ereecbcb tycir '?Uut~o~itp) r:rrenb:: 
tug tbe fame. to aU per fang In general, mIl:! tbcp ~alle ufetJ to enter, toar one 
JjfJlJe "Partt('~ tt1a~ of tbc 0oufboIb of t~c ~n~g, alt{)ougf) in trutb it 
wa~ not Co, anb tbcrcf?~~c fo~ to meet tutt~ -~bt~ l.tln~ tbe .stntuu Ofl 5' 
H. 6. cap. I. matie Ulbtto ltltlot1 not remeblcb befo~e, l1p ltlbicb ~ratttte 
it i~ p~obi.b(~ tbat tl)e partp ftJali not be {fioppeb from abctting of tbi" 
anb tbat tl)!~ 16 a goab, anb n dear <lfrro~ appcar.s up tnflnp ~urto~itieJ1, 
a~ up 20 E.4. fo •. 16 .. 12 .E04. fo. 3 I. & 4 H:6.fo.~. anb o~ to jurifbiction.s, tbe big~fll 
4!tourt~ ba'o.e tbelr Itmtt" fo~ we ~erc. In tbt, Q!:ouJ:t, cannot mcbblt llliff) f(J~# 
tnci)otl.d, nCltber can tbe :Jiubge~ tntbt~ €-ourt of C. B. m~btleI Wifl) ~pptal,tl'-

. . Brook tit. ~ction upon tbe ~tat. placito 38. out of tbe bibcrfitp of €ourtp', tubere 
~;~:l~;~:!~h~- it i~ . .raib, tOat tbe ~arlb.alf£p q)aU not bolb plc·a8 of ~ontrtl£t, untrfp' tlJa! bOfb 
Swure pla. 3 8. ptlttte~ be de.l hofte~ 1~ Roy, ~ If tbcp bo boli) pica otbcrtlllfe,tbc jDcfenb. mO!lplsaD 

thi~ to tbe Jurrfl:nctlon of the <!roue! i aIfo tbep are not fo~ to bolh pleil tbere 
of matter of ~reebolb, no~of ~rerpJt.s, but onIp' of ~t'efparti bone 1llitbtn tl)e 
fting~ l'Pou£!Jolb, anb of otber ~rl'rpar, whOin tba ®rrge, ani) of 
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4£ontratt~ ani ~obcnant~, \Ubicb anp one of tbe ,ou£;JoI~! barb to anotber of 
tl1t 0ouft)oH), ani) lnifbin tbe.fame alt~ not otbertulfc~ fllln If a ~refpa(tf be bo.ne 
tDere ttlttbin tbe berlle,of tbl~ an ~ttlon netb (1et~e~r. ~bot11foeber tbe fame J!;1, 
t~ougb tbep be not of t{Je $ouf{)olb; but contrarp tt t~ !" .cafe' of jDebt, anb cEoe 

bcnant 6 R.2. Brook action upon tbe ~tat. pJa-49' 1Ubcre It l~ belt! n goob piea,anb 
coram non judice: tnbere ~Olle of tl)e partie~ are ~r_ t{Je ~ouf'iJoii)~ 10 H; 6. fo. 1 ~ • 
tbere tbe 3iu1lice~ bib 1'Ile\1.1 tbe ~tat. anb tfJcre tt 1~ bclb, tOat l~ an ~ctl011 of 
€rerpar~, fo~ t<1tt;erpar~ bl.'Ilte 1t1itbil~ tbc @erge, one of tbe partte~ ougbt t~ ~e 
of t{Je ,ouff)oIb, $111 ~ooIt of ~ntrlt~ tirIe Marfha!rie fo. 432.,4;1.: a 1P7oblbt~ Old .Ba~k of 
non upon a ruit tbert in an action ofjOrbt; anb nettber partp of'~e J]J~ufbolb. ~tr~eS~t_Mar-
9ft batb bren [aib, tbat Fitzherbert inbr~ ~ook bab millaIten tbe ~tat. tbt~rptrcb 43a3:epr~hlf_2' 
migbt berp lUeH babe bltn [paub, be bdng a Iearndl anb a fieberenb Jiubge ; tion; 

be put~ tl)e cafe of ~r0fpar~, efpetiaUp bp \1.1ap of inllantf, anb tbat tIlt Gulp 
wap to be quit from rttit, i~ to b~ing an ~ttion upon t~e ~tar. of 28 E. I. anb to 
babe a J.1!)~obibition bJbcrc tDtp p~ocrei:l rbere cont.rarp to tbe :RalU; anb fo upon 
tf)e tubole matter, be belb tbe ~uilgmcnt tbeu glb'cn to be <ZJ:;rroncou~, aub fo 
tbe fame ougbt to be reberf eb. Flemming chief J ufrice, '-otltlitbll anbing mp opinion 
be tbe fame one wap o~ tbe otber, pet tbe 31ubgment.ougbt to be reberfeb: a~ to 
tbe true :l[lltlgmrnt of tbi~ cafe, it i~ firll bere to be confibereb, ro~ tub at taufe 
tbbt ~uogment tbere gium i~ Qfrrontou~. ~g to tbe quertion mube tOllce-rJt~ 
ing tbe 9furifbictioil of rbi~ ([ourt t~ tIle ~urmalfte, tIJcfc tbhlg~ are confiDer, 
able. Firfr, ofw~!lt nature tbi~ i~. Secondly, tOe ~ntiquitp oftbi~ ~ourt. Third-
ly, tbcir limit~. Fourthly, beU.tl££11 ltll)at perron~ tbep are to boltr plea. Fifrhly, 
lUttb ltlbom. ~J1b Sixthly, in wbat 2!htia 1l1i. 31t i~ berp tctte (011 it batb been 
llJeU obferbeb) tIlat tbe grcllteft €OUtt~ babe tbeir fcbctlll ]urifllicrio!1~ anti Ji,. 
mit~; fo~ tbe !ling 12;1 fons jufritire, & jurifdi8:ionis; ani) fltl to tOe jurifbiction~ ani! 
bherfitp of ~ourr~, lttbicb are gteattt anb tnbitlJ inferiout', fee fo~ tbis in tbe 
~ooIt ralleh tbe diverfity of €ourt~. ~o1tl afJ to tbi$) ~ourt of tb' WlartlJaIfit. The diverilty 
Fi\'fr, a~ toucbinlJ tbe creation of it. Secondly, tbe jurifbicrion of it befo~e tbe ~ta" of Courts. 

ture. Thirdly, tbe interp~etation of tbe ~tatutt of Articuli ftlper charras cap. j. toucJ)s 
ing tbeir ~urirbiction. Fourthly, to confiber of tbe ~ook ~utf)o~itp, in Ilffir~ 
mance of tbi~, ~ aU tbi~ hHo be confibereb fo~ tbe true eonilturtion of tbi~ cafr, 
Firfr, a~ to t{Je antiquitp of tbi~ cltourt, \tf{Jertll~ it barb bern faib tbat tbht 
Datb been a QI:ourr time out of minb, anb tbi~ i~ 11crp dear. ~ut t{Jat tbi~ i~ 
a 6'ou1:t fJp p~cfcription, a~ it batb bren faib; tbi~ mnnot be. allrecb unto, ro~ 
tfJat eberp p.~efcription implie~ a grant, but ti)i~ Q!:ourt ttla~ not bp grant in~ 
ftituteb, but of common rigbr, as aU otfJtr ([ourts of ~uliict are; anb tbiB 
pro necellitare; ani) fo~ tbi~ tbe definition of tbe Civilians, de jurifdiClione, il to be a~ 
lJ~teb, anb tbe fame is tbu~ befineb to Ite, (~) Jurifdi8:io efl: potefias Jurifdicendi, in 
publico introdu8:. pro neceffirate, fo tile ([ourt of tbt C. B. & B. R. not bp p~efcription 
no~ patent, {)abe tbep tbeir commencement, but de communi jure, of common rigfJr, 
~ fo of tbe €ourt of t~e ~m;flJaUie, fo~ a~ long a~ tbere is a )!ting, fo long of ab:: 
folule neceffit~ tbere ougDt fo~ to be a €ourt o~ ~artl)al»f.', ro~ it i~ berp neuf,: 
Carp fat tbe ~llt~ to be altuap~ attenbeb Ill' bt$ ~erbant$, anb if tbep f{Jall fte 
b~atun bp f~tt~ tnto otllt\! €aurt~, tbe Eilllg tl)en «JaIl lofe bi~ ~erbice bUll' 
ring tbe time tIlar t~ep are to follow tbtir ruit~:anotber rearon map be upon tbe 
tafe of L: 5 E. 4. fo. 119' in tbe cafe ~f tflt ~arfon of Dover, a bcrp'notable cafe, L. 5 E. 4- (G. 

upon 1U~lCb cafe ebtrp one map weU Jubge of tbe nature anb juriftliction of tbis 129_ the Par~ 
crourt, anti of tbt commencement of it, anb tbi~ f{JaU' fuffice ro~ tbt. ~ntiquitp fon of Dovers 
of tbiS Q!:ONt't. ~~ to ~bat mbicb barb bren faib,. tllat .tbh1.f,tat. of Articuli fuper caf,. , 
~ha~tas! ~c. ~a~ ~atle tn emendatione, &c. a~ to tbt~, tblS :itatute batb left tbtit 
Jurtfbtttton mcertms,quam ante, lUo~e unctrtatn tban bero~~ tbe wbicb ~at. il fo 
bou~tfunv pennell, a~ tbat tl)e ~oo&~ bo berp mueb bitter in tf)t reciting of it, 
anti 111 tbt~ tbep. are faultp; ~t~ ~tatu~e ~~ a~ a Labyrinth ltlitbin tbi~ liing~ 
. bam: tbere are ll!anp c~~pallte~ a~b fonette_, anti tberefo~e tbe ~atn creattl a 
4£ourt fo~ ebcrp J~rlfbtctton, anti ~bt~ t\ppear~ to be ra,!u L.S E+ tbe cafe oftbe 
Cafrle of Dover; tbetr (!Coutt not,bClnll bp grant no~ p~ertrlption, but fo~ tbe people, 
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---tuDO intime of mar ougbr to babejurirbittionfo~ to gObern rbe ... bp,anb to 110 
t~em '9lulhcc. ~nb fo i~ rUe ~ourt of ~arfbalfie, fo~ in time pall aJ;f tbe: W}tlt~ 
malfie i~ now; fo \t1a~ tbe ~ourt of Kings Beneh ani) ~. B. tbepbib attcn11 rbe 
~erfon of tbe ~ing; tben tome~ tbe ,i)tat. wbicb o~ilaln~ tbat Communia placira 
non fequantur curiam noftrain, fed in loco certo, &c. bur pet tbe €ourt. of c. B. al::: 
tbo~gb tbe fame noW be ih loco cerro; pet tbi~ 'l!o~rt i~ itinerant, if rbe Jiil1!l fa 
(ommanb,anb tbe ([ourt map put bOWn aU ~omllllffion~ of Oyer anb Terminer, 
but not tbe judfbittion of tbe llJ.:ourt of ~atf1Jalfie; anb tbi~ tua~ rbe caufe, tfrat 
no m~ft of ~rro~ at tbe qtommon Uaw, bib He berc fG~ to rebcrre a ~u11gmtnt, 
giben in tbct.tourr of ~arQJalfie, until tbat tbhl111a~!li\1elt bp tbe ~tat+ of 5 E. 
~. cap. 2. but at tbe C[ommon 11a111, a ~~it of ~rrot hetb bere fOt to reberfc 
91ub!lment~ gibrnin aU otlJer carourt$; as in tbe lliralnt of Ireland anb at Callice, 
but not to reberfe a:}fuilgment gillen in tbe ~arfbalrie, becaufe tbat tbe fame 
~ourt bab no Ql:ourr abobe it; anb tb~refo~e tbi~ ~~it of <lerro~ wa$ giben bp 
f)adiament 5" E. i· cap. 2. ~be ~oUtt of ~ar£balfie fonob.l~ !be }perf on ,of tbe 
OOiing; but tbi~ ~ourt of tbc Kings Bench, rep~ereJtt~ tOc t!>erfl.ln of tDe !ling. 
~be ~itle of tbe ~ourt llf W}arq,aIfie i$ Aulahofpitii domini Regis, anb notinfr~ 
virgam; anb Fleta barb bectt..well remclUIl~eb, \t1bo barb put a cafe in bi~ ;l3ooft; 

~!~a ;:b. 2., l1.lbere tbe !ling being in France, one llib neal a ~ ewd from cne of bbf companp, 
anti it 111a~ tbere quetlioneb between tOe t1110 !l.ing.G, l.nbet~er tbis matttt moulb 
be trieb in tbc ~ourt of France, o~ in tbe ~ourt of ~arrtJalfie of tbe Jting of Eng
land; anti it \t1a~ tbere ruleb, tbe ~rial to 6e in tte <lrourt of~arfbalfie, anb fOlt 
l1.la~, fo~ tf)at tbi$ ([ourt fono1tt~ tbe If)erron of tbc Jting Ubicunq; a~ if tb~ 
JJiing grant.G to one a fair, tbere p~erfntlp a~ indi:lcm tbereunto, arifctD a mar~ 
ket ~ourt, (~) Curia pedis pulverifati, a ~ourt of ~ppo1llber~, fo calltb fOt tue 
fpeebp bifpattb of matter$, ilnb biffcrence~ tbere ariling ; (eben Wf)ile tlJe butt 
i$ a~ it were on t{)eir feet) tbi~ being a$ tn\l!b a~ to f,lP p~£rentlp, anb fo unto 
a ~anno~ a ~ourt ~aro., i$ incibent, anti fo~ fbe rcb~ers of criminal caufe~,tfJe 
1!altl batb erecteb tbe,i)Oeriff$ turn ani) tbe ,unb~('tI €ourt; anb all tbere fo~ tbe 
Q.E~ecution of cg!ulltee: anb in aU carountie.G, :lullice i$ b~ougbt bome eben to 
tbfir berp jDoo~ft, a~ tbc febttal~ircuit$ oftbe 9lunge$; anb tbi~ ufc111a~ firJl 
inftituteb, fo~ tbe better anb fpeebier e~ecution of ]ullice; tbe ltlbidJ is berp 
tommenbable, "nb upon tbi~ g~ounb 111alt tbe creation of tbe ~ourr of mf2arfJJal~ 
fie, anti t(Jat fo ~ong a~ tbere barb been a Jting, anb tbi~ ~ourt to be bdb in aula 
Regis, anb tbi~ being fo, it i~ berp dear., anb cannot be benieb, rm:bat tbrre i$ no 
jurifbiction, be it of 19tace, ~erfonit, o~ ~ttion$', but tbep will c~bet fiill to ab 
mo~e anb ll10~e to tbeit ilibertie$, bp wap of 9[ntroacbment; eben as a .1Riber 
will wear boWn tbe ;l5anIt~ in time, anb fo lie fnlargcb. ~0111 a$ to tbe ~tat. of 

Stat. of 2. 8 E. 2. 8 E. I. of Articuli ruper chartas cap. ;.tbe fcope a_nb purpo~t of 1tlbiclJ ~tat. i~ fo~ 
I. ef Articuli to limit tbdr jurirbittion~, anti tbertfo~e a$' It batb bl'£U well obferbeb, tbert 
fupel· chams 1lJa~ a mifd)ief befo~e tbe m~Itit1g of ~bi$' ~tat. anb ro~ tbe rcb~er.G of 1tllJicfJ. 
cap. 3· tbid ~tat+ 111a~ matle, but tbl£i ,i)tat.l$' fo boubtfl~np pmncb, a~ ueber 111a$' tbe 

liIte, anb tbe 111bole conn-ruttion (Jf tlJi£; ~tatutt, botb cbietl p ren upon tbe piau 
111bere tbe true (comma) ougbt fo~ to be; anb upon rlJe true relatiol1 of tbe 1110~_ 

• to couple aU togetber, it mull be lJelll tbat ~n ~refpar~ bone 1tlitbin tlJe Derae, 
Dotb partie$ ougbt fo~ to be of tbc ,ou(f)olb. ~be ~tat. i~ in tbe ~egatibe. Firft~ 
it fet~ b0111u111bat matter. Secondly, bet111eenWbat perron~:.$ot of freebolb no~ 
of jOebt, ([obenant, no~ ~ontratt; if tbep bab napeb tbeu, tbep bab not bren 
lltippeb out of aU jurifbittion . .eo freebolb tbe~e beterminable, manp ,IDebt$, 
czr:obenant~, anb <l!ontratt~ are tbere : ~f an ~ttlon upon tbe cafe in tlJi~ nature 
be tbere b~oulJbt, tbep q,aU tbere bolb ~lea of tbi$. ~ben a~ toucbinlJ ~ctioJl~ 
upon tbe ·cafe up~n p~omife$ fo~,IDebt, ~obenant, o~ qtontraLt, Cucb attion~ upon 
tbc cafe fo~ p~o"!tfe~ 111ere firll inbenteb fOt to ouft tbe partp from ~ey gager, tbi_ 
i~ aU tbe Jj!egattbe part of tbe ~tatute. Jj}01.tl a~ to tbc affirmattbe part of it : 
~ut onlp of t€refpaf$ del hoftel, anb in tbi$ it i$ to be obferbeil, wbat ~rerpaf~ 
re~ tbcn Wert bone. ~nb Thirdly, between mbat perfon~. Firfi, no I~rtrpaf~, 
but del hofid, & ultra, of ~terpa1Te~ 1t1it~in t~e !l)erge, anb of ~ontract$ aniJ 

~ ~O\1ej: 



Nota, t~atill i;9,r~ carr tbe tfnre l!Ubgt~, (,!:f) Crok~ Wil1iams~ & Yelverton bib f!~ 
grre deadp, tbtU in aU ~ction~ tbtu botb ;9iartte~ ougbt to fie del hofte11e Roy oJ 
t~re t~~ matter i£i iOlut .of tb~i~ jutitbict!ou. ;n;ut in t~i~ point FleooQ chief JufHce 
tUi) inffcr from tbnnm OplnlOn, f(l~ be agrtdl tbl:lt m }Dtl)t" 4!l.)lbtn~nt: anlJ 

, ~w 
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[lClt j Jl)otb pm.:titS g]ug~t to be del hofrelle Roy, but in ~rerpafi£ it furrffi;: 
dt~1!t if ®Uf of t~e pardf~ onlp bt of tlliJ~ ~1)[JIUllbo!ilJ ~ anb in fucf) I))) t~tP babe 
ZiQ:ob jm:ifbiahm 1lJf tbt quod nota, 

SuckJield Plaintiff againfi Co 11ft able JDefendlot:; ErJrred 
9 Jac~ B" R. Rot. 3 jOo 

An Alli@ti1 ot ~m e)f ~rtrpard ~ Q:::are vi ex armisifi6!frI'J1Q;[£!t t~t: 1Defenbal1t~ 
Trefpafs for a:[llnif:c]iHTI~.lt of a jDtlZlij; )i:!:-l~~ i~k!3ru::iLJr;: tn ~t~ if)!I;cf:i'rnltion i~e~JJ~1: tbat tbe 
~~llcdli!~oh fdfrr:b in [iJJ1Lrcrta.tn ttfmb, anb t~i~ bib crr:llpfr~t~ff t S, €tub! 
Deed, !~dr~ hDa~Tumtp~ ~rrfrbjng to !lim a )l]rt6;dif J1!~)(;nt a daufe ofi)t~ 

TI ErnL 22:1.0 ttlZfd rW;i; !~iZ ramtf~ If nl!Jlt~}ifl!li); afterwatb~ j1)f2frn?lfjlil1lt Dtdltlilii 
Ydvert. %23, ~ !;.Y "" '- lf11 lI~l 0 Off h f 

Wh~t matte!" 
Traverrable, 
am:! what not, 

)!tTIE DtMtinu: to tye 1P4f4U]tl; t!!Jt I) w~itfj 
(~!t!£ lllbicb cafualiter amifit) fo~ tbe. ~tth:m ~~ougbtv but 

t1ctb nrat ffJfm in ;t~£;t be was fiji[ tnne ilefo&c pllfferfeb of 
t~t.g JDttb~ but impUtation argum€Dtal:hli;, 1Dtflllb~mt tEotb ~ra~ 
)]]Jfrfe tbe grant t~f4t no rUt~ fja!tf2lt[,,~ ltv?:" mt;tbe\ HQD 
(~~t p]1LITd1t(uJJ:;l Wo~ wa~ r8gCcb ~r8!btrfe J L1~ 
mmidL1?~lZr'iJ to f1DlI~.iI1:11Dt~1t tahtn~ fir ~rabelCrable not .; 
ing ondp m¢l!ttcr (If ~onbrpanJtt to tbt ~itie. Trift ftiJ& l~~at tbi~ 
f~r&t'ijIelrrtZ 1£1 tnot goob, fUlb fo tbe pIca fmJ' :ZlJt:~1;1tSR1;U: 

be giben f(1J~ tilt IB1E8Jintiff; ~ttt tbe ~cthm ~{5 tj2o:;·~;}:~1t ~;:;& 4["~lgjtemng of 
btdl, WlfIJ llibilC[l t~a;: ~~1aintiff maftc~ tfltIrz: tel btr,afdf, ant: [0 ttt% tdng onIp 

@i (iEmllnlf(gJ£mee tl) ~iJ;1 ~!Ction ~ anb no mattIer (if ir21 UOI 
(fg,ftl~lblt~r8itk [-up fc ~i.fj aEc£~'i(Drr[e tafumto tl~tG t~ goob, anb 
H 6. & 00 Brook tit. ~rab~tg pIa. 72.. in r2 iliiltit of ti;;'jf: oZ garb, 

smim lIlID~ fame fldb not g(]!Jb~ _ YekffC:JI1 fOnbt 
/'?,r·""c;,"IO'ci·\,o!1 ~fj; t]dl tafun, l1dtt\er WlJ;!l~ ~'sftni:rant 

;i~!lc;lbt tSlhen a ~jtabl,'rfe, lCJ in tbat \~;~: ~laimift! 
3j)ul,tiliCr~jltimD, ~atb ret fOtt~ bb~ ~fde~ !1.:p ~' ~e ha;:6 [LS'cTt unto 

K"p"lfi, <'Il\\1t """'1,.,,,,"t'>t"'1i1"~ v ... , ~ ..... ~ .. ~tJr',(rr ~~~+ ~ ~e 1",iP <e!:" ki.·c+~~ 1I's. 
Ij,!!.lj.t.~ ~JJI ~U.l!JltyJ.$ij ~.2;)~ ~fQ;t~ t.u ~~n - '>-1;;-".", '~:/'-'c~ '_'" ~ :,~E5 \.,-" 'b' .U .. !L'J.!'4.y~-

ruJtb n?1CP~emon of v:IDil'; ~~:)ie~ttgt~.0n t~e linw W~UItl- nof babe 
Ulfitttp !lural ~im; ~r?f~€ ~ ~WJ~lt1lifjff! mf]i:1gt .. , ~:(Gitgbt 
of ~r:t!li!]O:'RrZ , fH]H~):e (J;"CjF1CC}~1)iGs ~f fA .IDe~b glZnt:f')~i :f:ltil t~T~ ~ab 

ggjlob~ £mb t~i\:rtiThi[ci91 a ~rabcrfre ~1iftam bP tv~iC:pf£bl)1Ja:nt wn ~j,oc!lg(lion; 
~~ 1t~uE.P tare lryreraz t~ ~ttlberli~ itt goob £mT-l men I; fll& uerc t(Je 

~1~i1hlltifr iiJitn~fdf lblJP-1 t1>ekio kx~~~ tilf bh't tide, gibf~ to tu~ lDd~ H~am: ~: k:~:::nU£tDX fn~ 
ft@ r@!rrfG)'dJ['iclle ~;;1lVro §:Itu[~ Ji)tdBlration I1ttt h1 ngjlt g'!JJotl;; f:t;J tbatt5.r:: ~81fiin" 

ijatb not .a:'edarertiis:m, tbat ebr;;: bt j;i0J~;:£rfrb L1f -~ 
iutb t~i~ ~e @ug~t to ~abe ~~~ll~~b in biJ31 ;!)cdara~t~: fCJ WIlier], tlmiffion 

JJ(d.a!1tBl!i~lll i~ net .1100(», Flem. chief Jtl:1:;c'~, ' ~~ ~0~r~ IJug:gt to babe: 
m ~lli;;Z£DrC:CJ.rarat:wnjrbat ~t bJa~ poffcfflCil jJ)l'ctl ~1(it,1tr,tbe wFniJi' t::t~ 

Uajlt DJrme, but 1CBnip in t~tP maJmer; anb ttal: argumentative anti CO 1;:1C Elf: 
goeb. ~ut tbe blbOlt ~om:t hH1!f£ d~8r of opinion~ to'a~ ~~~ 

bi're ;(,);1;,,;;\ ncu: ~tabfrrable, anI) fill tb~ 0;Llmtterfa:: talful.'il to it i~ not g(lob, but 
~JiJ~J'iJd::c; ~[Uurt t~!Z ~Iaintiff !)ug~t ~eteoin Di~JDeddm:ati(m to !labf ilJdl1rll 

~ ~ f" h1l~1?S~ J0i(Ji11tf.JfiZi) of t~t ~9Jub bef!j!~f, 'W[W:b~t.~ilH,.Kr no_ t ~on~~ anll fl.l1 ttJj~ ~p~M ~ _ .. - r . ,~. _ ~o 
J)"f€nd"mr. t'!Pt ;£i)l?rr:J!,()}1rRJiCUl!l1l1illtl nolJ' gl)(lb~ anb till t~~ i:r;'u'!lt' ~t If}&! ~,fJQurt tua&(1! qU(';:i 

~(,'o querens. nH 1C2pi~t per bHlamc ~ 



Part 1. Termin. Trin. 10 Jac. 

Lutterel Plaintiff againl1 Weflon, Or We{iorn Defendant) Enrred 
Mich. 8 Jac. B. R. Rot. 60.2. 

. . 

NOta, tl)at in a I~rittl at tbc ;15ar, o~ t.oucbing tfJe ([unom of a ~OPpbolb A Lcafe far one 
9Wanno~, tl)e cafe appearrll to be tbt~, tbe cullom of tfie ~anno& lt1a~ ,year by a Co

~9a[ €oppbolner~ fOJ hfe map mafie a leafr fo~ one pea~ onlp, ~ucb a €oppbol& pyhalder, &c. 
ber mabe a teare fO t Due pear, Et fIe de anno in annum, burtng tbe ltfe of tbe ~opp:: 
bolber, (e,;cepting one b~p, at tl)~ enll of e~erp pear, fo~ tl)e €opp~olber to en:: 
ter, anb tbi~ onlp to abotb a fo~fetture;) tbl~ wa~ mo~ell fo~ a que1hon upon tfie 
tatrial !lere, tubet~er tl)i~ (boulb be a fo~fetrure of l)t~ €oppl)oIb dlatt Ot not. 
WilliamsJultic€, ~lcar tbi~ i$ a f£ltfciture of bi~ ~oppbolb <leftat~; an~ tl)i$l)i~ 
ttcepting of one bap at r~e ~J1b of eberp pe~r, 1.~ but ~ mrer lJ1~entt~n ann a 
1llift Wbid) lUiIlll0t ferlJe otg turn, to abotb bt~.fo~f£tt~re, but llI. tl)t~ bi~ fo 
bOing be batb becci1tcb btmrelf~ aub c~nnot.Itp t~t~ a~otb tbe. fo~felture of bi~ 
€oppboltJ QEllate. ~be 1t1f;olc ~ourt bIb egrre Wltb btm berel~, tbat tb~~ wad Ante 1919. 

a dear fo~feiture (if bt~ ~oppboib ~nate: tb~ 'S[urp founn ~ fpcnal ~trtmt, ani) 
tbe rafe fo~ to be; tbiit tbe ~opp!)o~tJer .tJ1~ (obenant ~ltl) tO~ ~rber, tbat be 
flJouIb babe bi~ iftopplJolb 1!ann tmrtng bHl hfe, enepttng to btm at rbe rub of 
eberppearone bilP [lUring bi~ Uife ; t~e ~ur~ founb. tbcrc a~tidc.tt of <ttobe~ 
nant, anb bh1 enttp tbe "5 bap of March, acco~b~nJJ to bl~ exr~pt!on, anb (0 tlJbt 
Jeft to tbe ~ubgment.of rbc ~ourt,1ttfJer~er tbllf 1tl~lf a fo~fctture o~ not at tbi~ 
time. ~bt~ wa,lf nbJaurncb abet to be mabeb agaln, anb aftcr11larblf Terrnin. 
Mich. 10 Jac. tbf~ 1tla~ ~crc mobcb again, ani) tbt ~ourt 1na~ dear of <®pinion, 
tbattbhl tua$8 fo~fciturc. WilliamsJufrice, ~f a Ir~fc[Je mabede anna inannum

f 
tbi$ mull ofnecdTitp be a Ie-afe fo~ 2 pear~, anb fa tlf Patkins .cafe in 14 H.8.fo. 14. 
!!~ to tbe refctbation of one bap, at t{)eenb of eberp pear, to make tfJhj a leafe 
Dut fOJ one p~llr? Ilub fo to be Warrantable bV tbe cuff.om, anll to aboill tbe 
fo~fetture, t[}i~ lU not anp tuap~ at nIl matertal, fo~ rbIa' !ball be a fOlftiture 
tbttJ not1t1itbftontJil1g~ berc bp tbi~ l)i~ inuention l)r batb a purpore f02 to be; 
tribe tb€ !!o~b; Ilntl t)rrc bp ~J1b. ruit1j bi~ ~ki~l be biltb bp. tbht beceil.1cb bim" 
felf. Flem~ing chie.f J uftiee, tb~~ t~ bu.t a mrer tnbcnteb beblfe fo~ to bcteibe tbc 
ilo~b of fJt~ fo;fl'HllU. .]it l~ a pI.ntn ~are l)era?, tbat l)e l)atb let bhl ~oppbolb 
li!anb, from pe;u~ to ptar turmg IllS: hfe; anb as to tbe erception bp map ofre:: 
ferbation of onc bop, fit rbc cnb of eberp pear, tbi~ will nothing at ali abatJ 
btm; if be {Jab rttcptrb a montb at tlJe cnb of eberp pear, tlJi~ ttJOUlb babe bren 
to nopurpofe, fo~ tbt$ ig a teare bp bi~ m~be fo~ a lOIl.n:er time, tban tOe cullom 
tum .warrant blm fOJ to ~o, anti .fo tQl~ tf1 a tlerp pl~ln tafe, anb Witl)out anp 
llUelltoll a~ aU, tbat bp tbt~ I~areln tlJt~' ma.nner bp l)tm mabe orlJi~ €oppl)olb 
<!1!llate, l)l~ ~op!1boH.l ~llate l~ dearIp fa~fetteb. Wi11ial11s J uil:iee, l)e l)alb berl' 
matJr a fnare fCl~ anotbc.r,. anb batb ~atcbeb ~imfelf iu.tbe fame; anb rOtbe 
ltlbole ~ourt dear of optnton, tl)at tlll~ Icafe 1~ a fo~felture of bi$ €oppbollJ 
(!!;ffate, anb tljat ruc~ tl killb of U£Qfe is not to be aUotueb of; fOt tbl'n bp tbi~ JUdgment given 
metln~ all fucb <!!'oppholbcr~ map bereat tbe l!o~b~ of tbe benefit of tlJeir by the Court 
fOtfeitltU~ 1tll)irb ttl' lla\U anb cullom l)atl) giben tbeRt. ~nb fo 6p tbe lliule for the Lord 

tl}t €ourt, 91ubgmcnt tua~ giben fo~ tbe 1l0~b againll tbe €oppljolber tllat bp againfr Fhe Co

tl}i~ bi~ Ieaft~ tbu~ mabe, l)i~ c1.!oppbo!b Ilfllau fotfeiteb unto tbc jIo.,h botb bp pyholdeL 
'law, anti tip tbe cullom of tl)e ~anno~. t 

Saxe) 



216 Termin.Trin. I 0 Jac.' Pare I. 

St!xey Plaintiff ~gainil Wbempfon Defen~ant, Entred Mkp. 
, 9 Jac. B. R. Rot. 359. 

En'or for to I~ a lI)~it of ~rro~ fL'l~ to rcberfe a :l[ubgment gi~en in ~n ~tttgn of ~elit lJl 
revc:rfe a Judi- London ogainll William Saxey, alias dittus Saxex, t~tP banance tllo~ tlUt~lJtll 
ment ill Debt, tOJ <!ErrQ~+ Williams Jufiice, if be were nameb (Saxex) in tb~ L'I~iginal~ an~ Sfl~ty 
&c. in t~e alias diaus, tbis \Uoulb be"a dear \lariance, rOJ tbat be ougbt to. ~fchlre 41:, 

gainll {lim, {1p tf)e name tbat be l.t1ap at tbe time bJDtn bt fcoleb tbe ~Qn~, ftl1b' 
a!) be is numfb in tbe c(lnbition, anb tl)at tbe alias dittus, i$ r01 no otf)er PlJrFQfe, 
but to make tbe name fo~ to ~grre witD tIlt name in, tbe ~Qnb. Yelvert~)fl Juilic€, 
:lif tbe ~t.tion be b~ougbt agu.lnll I. s. tuba at tbar tune tua$ an ~rqutrt ; anll 
aftrrUlarbJt be i~ malic'a JtntgUt, tbere be mall b~t~are il1Ji'finfl. I .. S. ~rguj{e; 
alias dicrus I. S. Miles. ~be lUbole 4!ourt dear of optnton, tDat tblP 111 no Erro;, 

Judgment affir- fo~ tDat a y map eafilp be mabe an x. rarbi~ ~rr.(J31tJa~ oberrufd, bp tfJ, (all¢. 
mcd pClrcuriam. anb fip tbe SuIt of tbe 4!ourt, ~uCgment wa$ sffirmcb fo~ tf)e JPtfcllbanc. 

Waterfon and his Wife Plainti~ againft - ..... - Defendant. 

, 1- a 119~it of lfrro~ to reberre a :J(ubgment, gillen in an ~ttion of Debt upon 
A Writ ef 1:1'- a ~onb~ t(Jt €afe appeartb tL'l be tbilf; tlJe ~ction of lOcbt 1lla$ b~LlUllbt in 
ro; ~o reTerfe tue Citp of C?ventry, ltlbfre tilt jDebr grdtlbue upon a ~onb, tbhf raufe tuaJl 
a u ~mlnt. remobeb up bltller., afttrltJa~~~ a Procedendo ltla$ ,ran~tbfo1-tD p~reeb in tbe 

€ourt of Coventry, aftermarb$bp. alI'ent of all partlC~, It ltla$ allretbr8~ to tie 
ttieb attbe Guild-Hall London; anb It majt alfo agutb, tbat tile J)tftnbantffJouIb 
pIeab tonbitionJt p~rfo~md. at ~ondori (11l~ertalf tbe Obligation ltJS$ tlttreb 
into at Coventry) tIU$ tua$ fo trteb atco~tngIp; ~nb ljubgmeltt llibeR fo~ tJJt 
i&laintiff, a m~it of ~rro~ b~ousbt fo~ to reberfe tbt~ ~ubllmtllt, t(Ji~ affillntb 
fo~ ~rro~, fo~ tftatupon Oicr ~emanlltb,be oug(Jt to pieab papment at Coventry, 
anb tbi$ a dear ~rro~ ,a_ tt l.tJa~ urgeb bp Thomas Crew, fo~ tbe plaintiff~ 
~ut bp tilt £lula of tile \nboIe C!tourt, in reg~r~ t(Jat be alI'cnteb fo~ to pleatl 
tonbirion~ pcrfo~meb in London; ~nb tIte Jlia~nt~ff alI'enteb unto it hkttuife, Co 
tbat an alI'cnt being up all.tbe partl.eS', an~ a ~t1~1 bab ro~ tbe talaintiffin tfje 
2iction, anb ]ubgment lllben fat btm, tbl~ nom t~ tlO~ to Itt affigneb f8~ (fr., 
ro~, bp rearon of tIJdr alfent, anI) agreement to babe It fo, ot(Jertttife bp tlJe 
SulCI L'If ilatu; tbb1 cou!)) not be fobone, but it lUoulb be dearlp f!erroneous: 
but in tbb1 ~~intipal cafe btt:e, tile confent,anb mutual agreement of tbe partie, 
botf) tueU .aib aU, fin tlJat confenfus tollit errorem, fa~ wit(Jout a COnrfltr~ tilt con~ 
bition coull) be tritb at ttO plate, but at Coventry. Williams J uftice, tIte ~rial bert 
b.la~ onlp bab fo€ tbe benefit of tfJe i)efcnbant. anb tbe fame fo bob bp tbe mu~ 

. 'fr tual confent of aU partit~,anb tberefo~e tbiJ1 ~ubgmellt i~ not to be abojbebll, 
~u~c:~e~~rac;_ bim,bp tbbt qfrro~ notu in tbi~ manner affiBneb, anb tberefo~e bp tl)1' finfe of 
ri~QI.. '. tile tuboll' €ourt, !IubBment tuas affirmeb fOt t(Je jllaint!ff in tbe lIttioR • 

.. 

Ben/on 
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Benton Plaintiff againft Aymes Defendant. 

I
~ an ~ttion of Delft, tbe ~Iaintiff bab J1ubgment quod recuperet 8 I',Ideo corl- A mitta:ke of 
fideratum eft per Curiam, quod queren. recuperet 81. t~e ~Ier!t enter$' tbts. ~n the ~lcrk in 

tge rutting of tnbicb. :aecO~b, be w~ited, an~ enter~ tt tn ~bt$' manner; IdeQ con- ;~~;~~:;:~ 
fideratum eft quod prred1<Srus querens recuperet debttum fti~m prredlaU~ de 3 1. anb leabe$ mend:d in 
out tbe v. tb'.: fante being in tbe fieto~b. Upon. tbt$' lueer mtllake of tbe ([Ierk Court, 
in l)t~ (,lltrp, tbc <!tourt wag mabeb t~ babe tbt$ amen~eb, anb mabe to agret 
hlitb tOe ilcco~b, wbicb tbe <!tourt bIb bolb to be berp fi~Janb .reafonafde Co to bt 
bo ne ; anb accotbinglp, bp tbe 11iult of tbe .aourt, tbt fame mt!lake b.1a~ amenl).;: . 
d, in tbe ~ourt, quod nota. 

Fox Plaintiff againll: Jux Defendant. . 
• 

NOta, ~p tbe ~bo(e C!t'ourt a~ a, fiuTe to bt.0fjrtr~tti fo~ tbe !?ifcontinuance A b~ule IolD~cr
. of ~rtion$, ~bat tbe ~latnttff' cannot btfcontmue bl$ 2Ilrtton" f(J~ to fabe :~. ~i%~~~Ln, 
bt~ papmtnt of ~oft~ tberebp, afrer a Demurrer;, wbe~ tb~ €aufe 1£t .tben bp auance of 
tbe jDemurrer itt. tbe ~ubglUent of tfJ~ ~ourt, anb ~n tbelr btfcrenon, eItbe.r ~o~ Suiu,atc, 
to continue, o~ btfconunue tbe fal~e, It 1$ not tben In tbepower of tbe ~Iatnttff 
fo~ to biftontiJ1u~ fJi$ ~uit witbout tbe arrent of partie~,anb tbbt atrent be oUllbt 
to make appear unto (be €ourt; 

In!:,ram Plaintiff againfl Sir Edward Waterhoufe Defendant. 

N Ora, ~oat in. a <:!rare of p)iuiItbge ~p P~io~itp of ~uit, tbe'tafe ~ppeareb to P~iorit1 of.su!t 
be d)I~: ~tr Edward Waterhoufe b.la~ bert arreftetl b11 a Latttat upon a f.ves J:(di

~onil of 2000 1. fo~ tbe papmcnt of 10001. tbe tllonp but befo~e .fo~ lIanb foIb ~~~tt~:. 
unto {Jim, tbe monpll1a~ b10uglJt bere in €ourt after tbi~ Latitat bere , anti be~ , 
fOJt tbe return of tbt u)~it" an ~ttatbment itrueb in London againtl tbt faib ~ir 
Edward Waterhoufe, bp w~icb be l.l1a~ arretleb fo~ biber$' bebt~ bue l1p bim, anti 
fOJ otbl'r~, in tubicb be llool:ltbounb ro~ ~~. David Waterhoufe. Mountague ~er:i 
jeant t1ieco~ber of Lond~n p~ap~ tbep~ibiltbgeof tbe KingsBench, J)abingtbe p~i~ 
l:I~it.p of tbe ~uit, anbto babe tOe 101)01. out of ~ourt fo~ Ingram. Hubberd mo:: 
bel) tbe <lIourt fOt tbe €t£bito~~ in tbe ~ttacblUent, anb mobeb , ~.f)at tbe mo~ 
up being' bert in <lourt, map not be bdibereb out of €ourt; l1efo~e tf)e bebt 
reco\lcrci.l in L~ndon againll (Jim, be patb anti fati~fiei), Q~ tbat tbt. faib ~ir Ed-
ward \V ater haufe babe put in fufficient ~uretie$' fi)~ to anfl11er tbem tbeir beItt~, 
rcco\lerctJ, in regarb tbat ~tr Edward Waterboufe lJibe$'" bimfeIf, anb cannot be 
romlt!. Williams ]ufiice, t<!(Je llawanb courfe of tbi~ €ourt i~ tbi~, rqr:lJat if it 
Latitat bo firrt itTUf, anti an !lttacblUent aftet1t1artlS, tbat tbiS .Court ougbt to 
babe, fi.i1b alttJaps batb ufeb fo~ to babe tfJe p~ibilebge,anb are not to !lap tf)eir 
ptocfcbmgg bere, bp teafon of fucb a fubfequtnt attacbment; but a$' to tbt lllO~ 
tiOll'lUlbe fip Hubberd, tlJe fame i~ berp reafonatlle anb jutl, anb not to be beni~ 
ttl j ani) rber~fo~e tbe mule of tbe, clt'ourt in -tOi~ tafe tua~ tbi~,r~bat if it be fo, 
a~ .tbe €ourt t$ tnfo~mcb, tbat ~tr Edward Waterhoufe !loob inbel1teb to otber_ 
fo~ otber fum~ of monp bo;ro1t1eb befo~e fo~ bim, anti not patb, tlJiS 1000 1. tbe~ 
fbu!llJabe (0 paV tbefe bebt~ befo}e tOe otber bebt~ paib, f01 papment of 
1tJbul), ~c 11.1l.!f bount! a~ ~urttp luttfJ David Waterhoufe, anti fo~ lJi~ btbt, anb 
not fo~ lJl~, ohm, tbt'!1iule of tbe €oltrt tual to babe tfJis tramintb anb fo to babe 
tbc ~ourttnfo:meb,tubetber tbi~ be fo 0tnot, ~ i# info~mtb,anbif t~i~ bertut, 
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9lt i~ tile" in tbe potner anb bifcretiolt of tOe I!!ourr,to keep tbe manp mn berl 
until tOe rttobtrp in London batJ againfr bim be fati9ficb, 0t tIre fuffieient CurE 
tp ftp bim put in, anb gillen fo~ ttle fame, anb not fo~ to make tbb1 €ourt I 

mean~ fo~ tollrip otbttl of tDdrp~oper, jnff, anb buc bebr~, butit j~ mon jul 
anll reafolltlble fo~ ~iJ,n, firft, to pap bi~ own befitS, befe~e be pap tUt bdlt~ (1 

anotOer; anb auo~tlillg to tbhl f~~ml'r liule fo~ p~ibiIebge~ bp Williams }Jftice, Il 
taft of-p~io1itp of fuit, tbj~ ~OUtt barb alwap$ bab t~t p~ibilebge anb j.uri~bi 
ilian, anb fo it Datb been oftentimc~ beu abjubgeb. 

Bak...er Plaintiff againll: Nichols Defendant-

A'd d f N0ta, ~.Jt toutbing Aid prier of tbt king, tbc ([afc appeareb to be tbh~:rlfia~ 
t~.l:rwh:re in a W~ir o~ <erro~ !O ~cberfe a :}fubgment, ~ib toa~ p~a.peb of tbe l1inll 
te be granted, bp tue jDef2ntl~nt 1l~ tbe [(Urlt of ~rt~~. Hen. Y dv.ert~n, Jj!O ~ltJ ougbt btre to 
and where not, be grantd, of tbe htng; lllbne 1!anb lU 3F~~fQrm t,g tn bemimb, tflcrr tbe part!1 
ti:. ft)'aU babe ~ib ~ra~ltdJ Unto bim u~ ~be lii1t{f' but not'bcrdn a [mr!t of qfrrot, wb£re no ~anb t,(f tn bemanb. WIllIams J u(hce, Wttbout all quefilon no· ~ib 

ougbtbercto begrantcb, fHtbtbtrci~no ~utbo~itpin aU tbe 7£aln to warrant 
t{Jt granting of 2llitl ill fuell a tafe oftb£ ittng; be map tueU aUebge luminution 
f01 tilt Jting, flut be tlJaU not babc 2£ib of bim. Flemming chief Juftice, a~ to Aid 
prier, iti$ betp dear, ~bat no ~ib1btllI be «tanteb of tbe Ittng,wbere no llanb 
i1.1 in bemanb,llltt onlp (ollateralIp;lmt afterWarbl,wfJtn tbe lallb come$' onte in 

Aid denied by qucftion, tben aib ij)all be graJ~teb, but. n('b~r be~o1~; anti fo ~a~ ~be fi~foJuti· 
the Court, Bee. on of tbe 1tJbole ([ourt; anb tger£fo~e tn tbl$' p~tnnpal €afe til tbl~ m~tt, 2£tb 

11la1.1 benicb to be granteb bp t!Je tubole €ourt. 

The King againll Cole,; 

F..x:.:t tion to No~a, qat Cole ttJa~ inbitt~b upon tbt ~tatutt of 8 H. 6. cap. ~. fo, a fo~. 
an I!diClment,; (lblc (lfntrp. ~ll certtpUol1 tDa~ t~ltrn ~O~ to qua~ tb~ ~nblttment, bt~ 
k£. raufe tbat in tilt fame, t{)e ~tatuttlt1a$ mtfrrtttrb,3Ucbglilg tn tbc jinbittilltnt 
:L Bulllr.J 19· tfJat tbe fine mentioncb,itl tlje .l)tatutr, 1Da~ bp tbe ~tatutc glben dicto Domino 
:1. Cr.3'+ Regi, tubetea~ tbe hto~blf in tbe ~tature are Domino Regi? anb bJitbout tbe

l 

1tJo~b (diCtI)). tbe tub ole ~urt h1~re tlea~ of 4])ptnion~ ratbat tbl~ tuBS a goob e.r~ 
. ttption, anb fo batb tilt fame blbcnf tllne~befo~e fleen bere abJubgtb fo~ to be It 

Party dIfch:~- goob e~ttPtion; anb fo fo~ tbi~ mirreciting of tbe ~tatutt,tbt exception rulda 
:~' R~~~t:tio~lt goO!), aub f01 tbi~ taufe ~lJe linbittment iitruffi~ient: ~~lb r~ bp tlt~ aule of (be 
,ranted. (lCourt tbt partp 1tJa$ blfcbargeb, anb amrltof tlcfittutton to "un rranteb. 
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Whiling Plaintiff againft Wilkjns DefendantJ Entred ilill.9 Jac. 
B. R. Rot. 1062. 

l· J1l an ~ltion of r(!refpaflf anb ejectment, tbe iDJaintt~ betJarr~ of a Ieafe fo~ 
pear~ mabe unto bitn ,l1p Rob. Simpfon ilelTre fo~ tb~re hb~$, of te~ ~crr~ of An ACtion cf 

dub· anb upon ~ot gutltp pleabeb, tbe :llurp founb a fpenal ~ertnct, anb tOe ~refpafs and 
point of tbe cafe in guellton, arifing upon tbe conl'fruction of it ~tIl, tuOereupon E~e~~en~~fpe
tbe ~ate appcare.b tobe tbbt, (Ii.) Thomas Whit.iog being fetreb in fre of tbe fa~b ~!s fo~~~ upon 
in qudhon, belt! tn common ~occage,I OCl:obns I Jac. apud Downham, mabe bll1 conlhuBion -of 
ItllllWtlI anll ~ellamtnt in 11.l~ting, anb tOerebp bib bebife tbe fat)) ten ~cre$ a Will. 
unto Rob. \iVhiting bi~ poungct fon imperpetuufl?; anb af~r bi$ b~ceafe t~e re.:: 
mainber to bi$ betr male imperperuum, WttfJ blber~ tbe It&c rematnber$ tn tbe 
fame maijJler limitcb proximo filio feniori, & h:eredi mafc~lo imperperuum. ~ftet 
tbb1 Win fo m~i:Je, Th?mas Whiting tbe ~e{!ato~ bpeb felfrb, Robert tbe ponna.:: 
et bp fOJce of tbt$ .IDeblfe entrr$, anb of tbt$ Junb makes a I.ea~e fo~ t~~re Iib~.tt 
unto Robert Simpfon, 11.lbo mabe tbeleafefo~ peat$ to. ~!le~. latntlff', WOO £1pblt,. 
tue ofrbis leafe cntreb, ant! being put out bp tbe .IDcftnbant, b~ing~ bi$llttion 
of ~refpaf$ aub ~jettm('nt. Denn fOt tbe ~taintiff: €be fole qucllton bert i$, 
ltlbttber Robert Wh~ting tbe l'Debifee bere; b~tb bp tf)i$ btbtfe an diate fo~ hfej 
o~ itt tad; ifImt fo~ life, tben be ~at~ f~tf~lUb bt~ e~ate bp tbc ~aktng of tbi~ 
Ieafe bere fo~ tb~re hbeg ; otberltufe It l~ If be babe an ~ffate tad bp rbi~ be.:: 
.birc, tben tbert i$ no fo~feiture; be batb (lere a.!loob dIntr tail tp tbi$ bebifr. 
~t appcar$ bp Littleton fo. 1,3 3: placito 586 .and ,I 5' H. 7. J 2., if Innb b~ beb~fcb Ha-
bendum hbi imperpetuum, t{Jt)1 111 a jfre~fimple In tbe ,IDebt(re ; berc In tbi# caft 
tDe ,IDebife being £llio Cuo imperpetuum, & .hreredi mafcul,? de !=orpore poG: ejus decef-
fum, anb aU in t~e fingular number, belr male bere ttl tfJl~ rafe , rbe firlllOc.:: 
\lifre batb an effate tail, anb tbi$ appeat~ bp tbe fcope ani) purpo~t of tbe Win, 
anti bp tbe fo often iteration of tbe bcit male in t{)e finguIar number, 4 Eliz. in 4 Eliz.in Bend. 
Bendlofe Reports, 1!,tlnb~ bebircil t.o one imperpe~uum, anbaft~r bi$ beceafe to tbe Me Reports. 
men cbiIi)~eJ1 of bt,t1 bcbp, berc Imperpetuum t~ onlp fo€ Itfe; fee fo~ tbi~ alro 
Wild\cafe, Coke 6 parr, fO.l 7·b. ~lfo [:tp t{)C cOlme;riolt uft{)e 1l1o~b~ in t{)e min 
tbi~ i~ to be an cffatc tail. :lit appear~ bp tbe Will tbat be bab onlp two 
~OJl~, anb tbe h1j)~tJ$ of tbe 119m au, Item in like manner &c.fJi$ inrentbp tfJbt 
itUl$, tbat tbe feconl1 ~on Ittltneb in tfJt Will, . f(loulb babe agt great an el'fate 
bp 11i$ Will, a~ tbe fo~tnl'r bab. ~o tbi$ purpofe itl tbe ~afe put Coke 6 part, Cal,e 6 part 
fO·3 5·b. in the Bifhop of Bathes Cafe, a man batb Ieaft tbe Wlal1J10t of Dale to I. S. fO.l). in the 
fat fo manp peat fJ. €l~ I. D. Ilatb tn t{)e W7anJlo~ of Sale, anb be barb UJ1 pear$ Bifhop of 
in tbe fame, tbt9' H1" n~afe f~~ t~n pear~ bp referen.ce unto· a fOJmer 9Ieafe, Bathes Cafe. 
~o H. 6. fo. 3 6.·~ !l-lcmaltl~cr hllUtt~ in forma prre~i&a tp !Toob, anb 5 H. 4. fo+ 3. 
til cafe of a 111ltH a l!)ehtre malle J~ forma pr~dlaa, anilgoob; fo fJert in tbi$ 
p~iJ1ciPal ~are, bere tb~ f~conl1 J)on 1$ to. babe al1nreat an effate al1 tbe fo~" 
mer batb; tlJe 1.tlo~b J1)etr t~ nomen CollectIvum, 16 H. 7. fo. I 5· tbt nett JPdr fo~ 
to babe an ~ppca,I, tbe II)dr of tbe Jpeir1baU babe it, .T9 H. 8. fO.·10. a man batb r B R 
llcbifc tbat tl)e f1JCl1.: of r. s. £ball feU bl$itanb, tbe J1)tlr. of tbe llJeir fl)aIl feU, t~r~o:' a~d • 
42 Eliz.B. R. in Purflow a~d Parl~er's Cafe, 1tt.bere an, ~nn~tp. tua~ bebifeb to tbe P:i\rkers Ca~o 
poung£r ~on, ail'b bp bt.fi WIn bed~retb tbat bl~ Jl)ttr tbaU pap tl) i$, it wa$ 
ruleb bere, tlJat tbe )1)£11: of tbe 'elr wa$ flOUllb to pap tbi~ $nnuit!', foz 
tbat tbc 1tJo~l'a fycir en nomen. coll~cHvum, ~nb lIotb tomp~tbtnb eberp Il)dr: 
one after anotbcr. $t w~~ ~n tbl~ ~afc ab}Ubgeb tbat tbe IPeir of tbe II]tir 
moulb pop tbt ~nnUltp ; tf tn tbe .IDtbtfe bert. it bab been to tfJe f1Jeir~, it 
tuoulb t~rn be agrcel;1 fo~ to be a goot! effute tad, 35 H. 8. Brook title Eftates, pIa. 
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7~' Uonb giben to ,u~banb anb Wife fo~ ~ tbcir Iibe~, & diurius 'eorum viventi l 
t!)C rcmninbc.r to tbe IPdr~ of tucie [totlie~; tbig i$ an cftate toil crrcuub, bp 

Ch€ek and ri?rtfon of tbc immebiatc tTicmnini:lcr. Cheek and Dales Cafe in j 6 Eliz. B. R. ru:: 
Dales Cafe, 36 !en .t!ccO~binglp tbilt 'ti~ an eftate tail exccuteb·91t batb bl'cn agreeb,tbat if tbe 
Eliz 8. R. bC~lfe bab been to one., anti to. tbe l1)ei~ of bi~ bobp JawfuHp bc.gotten , that 

tlJt~ bJb bern a gooil £11ate tall, -a~ well a~ If be bab namcil ~Clrl:1. ~n tbi.« 
€afe bere, Robert ti)c JDebifce barb a goob dlate tail, ani) fo no fo~fl'tture bp 
fti~ malting of tbe :J!cafe fo~ tb~cc libe~, anb fo ttc t\!>laintiff unber tbt# jI,rlTrt 
Darh fl goob title, onb jubgmrnt ougbt to by; gib~n fo~ {Jim. Brirco~ fo~ tbe 
lDcfcnbant, tbat .Robert Whiting tb~ fi~ft Dcblfcc bert ~atbn.o cfiate tall bp tbe 
tno~bs of tbi~ Win, but onip fo~ bl~ I1fe, anti toar bt~ Ii)or male fbalt be a 
J.:Durrbafer, anb fbaU be in bp purcfjafe. ~~e (tare~ ltlbicfj babe bun put of 

38 Eliz..c.B. tJebifr~, map be nUagrceb in 3R Eliz.in Smith:;; Cafe in the C. B. a bebife malle to 
Smiths Cafe, tbe fntber fo~ hft, fiemainber to biS fPdr male; it mas tbere rdoIbeb, tbat 
Coke 5 pa~t,fo. tile ~on wo# in up purtbafc. YVildes Cafe Coke 5' part fOe 16, 17. in a mallntt 
(J~~r; 7· Wildes ~otb confirm tbi~. ~l(~ ·bp tbi~ bebife ber~ t~ tb~ fatber imperJ!,etuum, in 
~~" . Jubgmcnt of ~a\.1l, tb16 IS but an ellate fo~ hfe In btm, ant) after bt~ becrafe, 

to bt~ JPeir male, bi~ ~on i~ beu a ~Urtbafo~ bp tbe true intent anti mean:: 
tng of tbi~ lWilI: ~lJe farber batb an <!Effate iJeterminaItJe bp bi~ brat{J, mars 
dividit omnia, ani) tbi~ bere i~ aU one, a~ ifl)e bab faib r;rp~errp, tbat be bebi.: 
feb t{)e fame to lJi~ fatber fo~ life, tiiemainber to bi# :JJ)dr male! fo~ bp t6e 
intent of t{)e mill it appear~ to be f~, ani) iii tu fJabe tbi~ confirurtion bp llaw· 
aub fo (be firft lDcbtfee babing but an dfate fo~ tife, anb mtlk tng of a Irafe fo; 
tbt17e libr?, tbi# ~~ a :lFo~feitute of bid .ll.Cilarl', anb. fo tbe }5)lailititf coming in 
ullber tbl~ fOtfeuurl', barb no goob ~ttle, ani) fo JubgmcJ1t oug(Jt to ftc gibrn 
againft bim fo€ tbe JDefenbant, .anb fo tbi~ ~are tua~ abjourneb to ftc furtb£l: 
argucb. 2Gft£r1Uarb~ (~.} Termio. Trio. I J Jac. B.R. tbig (tafe ltta~ mabeb a:: 
gain, all~ tben. tbh1 queftion Wag mohcb,tbe ~Jaintilf daiming bp ][rafc mabe 
unto bim frDm a 1!effee fo~ tb~re hbe~, htbetbrr tbe ~Iointiff ougbt not' in bi$ 
j!)edaration to babe aberrcb tbe tOntinuilme of tbe ib~ee libe~. Haughton Ju
ftice, t~e nceb$ not to aber tbc fame. Dodderidge J ufiice" ~fJig aberment bere 
tbe ~Iaintiff ougbt fo~ tomahe, anb fo~ tbi$ omiffion tbe IDrdaration it1 not 
goobJot tbar be ougfjt not to retober ,if it botb not apprnr tne to tbc ~oud,tbat 
be barb a goob title; UpOIl tfJh1 it hta~ ffJe1lleb fo~ tbe 19h1intiff, tbat Robert 
Simp[on 1tJa~ feifeb fo~ life, anb bib make a 1feafe fo~ v.ear~ to tt,(· ~iaintiff+ ]t 
tna~ «Jeweb fo~ tbe lDefeutlant, (btlt Simp[on tu,u, felfeb for t~~l'e Iibcg bp a 
9!eafe mabe [lp one (~.) Ropert Whiting, wba bab an efinte but fOJ btu' own life, 
anb fo tp tbi~ t{Jrrc hta~ a fo~fetture of bh1l'ffarc: ~f.) tbat t~c onIv ~oint 
anti <mueffionin ila\l) wa$,wbetber [tp tbi~ Will tbc firfi JDcliifcc flab an effore 
taii, o~ onIp fOt "i~ life: :J(f a~ effatr tail, tOen 1llbetber tbc continuance of t(Je 
tbtee Hbr; ougbt not to be aberrtb; fo~ tbat if tbep are beab, tbe 19raintitr~ 
!lcfife i~ betermineb, anti t{Jcrefo~e tbe Jibe; are to be aurrreb. Croke J uitice, ~be 
l&laintiff bere ncrbg llOJ to aber tbe (tontinuame of tb~ t~~ce. Iiue~. Flemming 

Where an :1- chief J ufiice, ~fJc 1!eafe bere mabe bp Simp[on to tbe }?)hunttff t~ a goob 1!eafe, 
;~~~:\~;Ui- flnb tbe fame ig to be abopbeb two mapa; tbe fam~ i~ eitbcr to be betcrmincb in 
l.te, ~nd where facto, o~ in ][aw ; if it be betermincb in faCto, tbat l~, to be ltp tftc erpiration of 
nor. tbe time, a# if tbe tfJ~ee libe~ be enbeb,tben be ougbt fo~ to fap Co,tlJattbe Jibeg 

are enbeb: otberwife it i~ lnfJere tfJe fame i~'betermill('b bp ott inJ!aw, ali bp 
3Fo~fdture. ~n tfJi$ (tafe bert in tbe ~ar, tfJe otber fitJe batb 110t taCien bolb 
of tbi~, al:1 to fap tOaf tbi$ 1!eafe i~ rnbeb, anb fo to be aboibeb' bp rfffttrion 
of time, anb fo bp tbig, tbep babe nbntittcb fo mucb, tbat tbe fibr~ babe ffill 
continuance, aub tbetl?fo~e no aberment bere is requifirr to be mabe bp' tbe 
}plailltiff in bi.t1 jDedar41tion of tb e tontinmmcc of tl)£ tl)~ee Jtbe~. ;t;ut a~ 
dJi$ €afe berei~, in tbe b!1r, tbcp onlp !eJ.P upon tOe berrrmination of tfJe 
~llate, bp matter of fo~fctture: ~ltb tbt,d t~ t{Je fole anb onlp mattl'r in 1!atu: 
~nb a~ tbi~ €afe bere i.9', tbe bar ig to be taften llrongell agatnff tbe .IDcfen~ 
baut tubo pleab$ it; anb tfJat ip (Ii) tbat tbe ltbe# are llill tn being, anb fo tbe 
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fame il1 to be f)ere taken anb intl'nbeb, anb tbat 1l.lttbout p~ejubtcc to anp par~ 
tp an!! tberefo~e we map now well p~ocreb unto tbe bifcuffing of tbc matter in 
!lLa1tl fo~ tbat bp tf)e lDefrnbant~ own pleabing,it i$ fuppofeb tbat tbe tb~re libe$ 
are i~ being. anb not beab, illafmucb as be botb not fcck anb cubcabour to a~ 
boib tbe greafe mabe unto Robert Simpfon, ani) fo confequcntlp tbe . <!Effate anb ~i~ 
deaf tbe~Iaintiff bp dflu:rion of time,but onlp fo~ tt)e matter In ILabJ: 2flnb 
tbe bar bert botb ~o~ e:rtenb i~ felf t~ gnp otDer motter1bur onIp to tbe point of 
fO'lfeiture, anb tbl~ 111 tbe (btef POlllt anb matter now to.be refoibrb, anb tbc 
bet~nnination of tbi~ rdl$ o11lp upon tbe l1JO~bS of tbe 1W1I.1 of Thomas \Vhitinf!, 
sub tbe confirmticm tbereof. ~l1b toutfJing tbc. ~llate tbat lub par~ tber~bp unco 
Robert Whiring bi$ ~Olt, hlbttberan ~llate tad, ~~ culp an ~.nate ro~ hfe, lVa$ 
tbercbp oebifeb untn bim bp tbe 1tto~b~ anb t~temllnlJ ~[ tbc falb. WIll, anb fo flp 
Haughton, Croke, anb Flemming, tbe lDedaratton bere l~ g~ob, WJtbOllt anp ab('~~
ment of t~e continuance of tbe ltbr~. Dodderidge J uf1ci~t: ~eu~a-ll~ a conrrarp ~Pt~ 
nion, tbat rue fame ougbt to be aberreb bp tbe ~Jatnttff in ~ti .IDedarattoJl, 
JJi~ ~itle bepenbing' tbfreon; but .nftl'r11larb$ ~odderide ]uftice mutata .opinio~e , 
bib agree tbtit t~e omiffion of tbe aberment bere t~ onip fJcJpeb bp ~bt$ 11l.UUb 
1tJa$ urgeb bp Flemming chiefJultic~, anb op no otbrr luap; ant) ~erem be bIb a~ 
gree With Dim, tOat t~e bar bere 111 fo~ to be taken Ilrollgd'f €Igawft tue roden" 
bant tDat pIeai)Cb it. ~nb now a~ t.o tbt matter in IfiW, be in tlJc frconb fie:: 
mainbcr £nUt!), (anb uuber 1tlbom tbe .IDefcub£lnt berl? claims) fuppoffng tbe 
9Ieafe fo~ tb~ce lib£'$ mabe bp Robe:rt Whiting, tbe firli ,IDebife to be a fo~friture of 
fJi~ ~ffflte, be b,lbing [lp tue l1£)iU, a~ l11ns conceibctJ,an <efiat~ out fo~ bts olnn 
life, anb fa tbe fole anb onIp queftion rcll~ upon rbe WOtb$ anb meaning of tbe 
mill, tnf.letber Robert vVhiting tbc fir1l ,IDebifee bab tbcrrbp an ~1latt in tail, G~ 
onlp fo~ bi~ lift'. SIr tna$ urgeb fo~ tbc ~Iaintiff, tbat bp tbiP lDebife Robert 
Whiting bab an ~natc taif, anb tbat !!;leir male in tbe fi'ngular number, i$ aU 
onc in a legal conllruction a~ ,eirp maJe~ in tbe plural number. ~nb to tbbt 
purPOrt tna~ dUb t~c .. ~afe in tbc39. Book of Affifes placito 20. tbt lall ~are; anb 
Perkins fQ.j5.pla. 17 Land Brook title Tail, pIa." ~·\.tlbcre 1!anb 11hl$ gibcn to a man 
anb bi~ wifl:', & ·uni h~redi de corpore fuo legitime procreato, & uni ha::redi i pGus h:.eredis 
tantum, tf)i~ wn; belb it gootl ~nate taiI, bp tbe opinion of aU ·tbe :lIu1lict~, a~ 
Brook obfcrlletb in bi; ab~ibging of it, fo~ tflat tbi~ 1Uo~1l fpeir eft nomen Col-
lectivum, !lull moll tun umo aU t{Je Ii)eir~, Hill. Eliz. B. R. in Cheek and Dales Cafe, Hill. 3 6 Eliz.. 
ltlb.cre· tbere mag tbe like Iimitntt~n I1p one u~to Ro~ bi~ Daugbtcr, anb to btr B.~. Cheek and 
~elr mair, anll tbert agrecb, tbat Iftbc firllltmuatlon bab bern matle to ber fo~ Da C:i Cafe. 
life, anb afrer to tbc fpcir male of ber bObp, tbat tbi~ i~ a goob <!Cffate tail.f02 
tbe lDefenbant it wa~ urgrO,tbat Robert Whiting tbe· firll jDebifel', bab bur ati 
~llate fo~ life oltIV, aui) (bat be ran talteno benefit of t(je limitation mabe unto 
fli~ teir. ~t ra~ltot be benicb, but tllat tDe 1tlO~b ,cit ell nomen colIeCl:ivum,anb 
it tg not to be brmci), but tbat tfJerc i~ an <!fllate tail bere in ~lJiS €afc, but tfJe 
fame ~ not in Robert Whiting tfJe firll jDebifee,but in i)i~ 91ffuc ,Robert babing on~ 
Ip ~n Ellate f07.I)i.5 lift', anti ~fter bi11 becrafe to bi~ ~etr mal~ fo~ cbc~. Haughton 
Ju{bce,~be qu£fit~n ~i?rc o.nlp l~, WlJctljer Robert Whmng tbc firll roebt~ee, tip tfJe 
l1Jo~b11 an.b meamn!1oft~HHWInlbatb bptbe fame att ~llfttc fo~ life onfp, o~ aa 
~llate tad : ~p. tbtg iWlU be [Jat~ cIearip an <eftate tail, . 110t1t1itbftanbing tf)at 
1tJiU~ ougbt to bnbe fabourable conllruttion, pet tfJe fame ougbt fo to be dtbtt 
tip matter in tbe fame crp~crreb, o€ implpeb. ~ lDebife mabe of !ranb to olte fo~ 
eber,anb bp tbe intenbmcnt ofna1tt, be ougbt bp tbcfel1Jo~b~ fo~ to babe fucb an 
~llatt a~ ougOt to babe continuance fo~ eber, anb bp furl) a ,IDrbifc, tIle ,IDebifee 
fljall babe a j?cc;fimplc •. ~o\u to e:ramine tbe 1tlO~b11 of tf)i$ \nill bere iii tbi~ 
rafe, tbe 1no~b$ of tbe \.tull are to crpounb tbe fame , anb tbe tnill of tfJe rqre~ 
tlato~ tf)crebp . .' Jlt batb Itern objelteb tlJat tbe 1tlo~b (Il)eir) in tbi~ will t'fJouIb 
go. u~to tbe 0.clt of Robert Whiting tbe firlllDebifee, anb not to Robert bimfrlf , 
tbl$ 1$ not ~o be fo, but tfJep are meerIp to be rcferreb to fJitnfeJf, anb to be 
appJp£b to blm, Clnb t~e rat~er, bp reafon of tbe firlll.tJo~bP in tbe will, being gi~ 
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Archers Cafe bett to bhn imperpetuum. .~nb "I fb~· Atcher's cafe Coke I part. ro. 66: & 67. t&at 
Coke I part fo. maItc~ Hotbing at aU -againll tbi~ _; tbere ititf exp~etreb~ tbc gurn.ton t~ere &t~ 
66,67' iug e.rccUto~!t, no boubt tbtte tttilttb, (J~ i$ mabe, tl$ tou~bin~ tbe tnbertumte, 

ti)cr£ ~be Wo~b$ (his Heir) appJpeb to tbe ~oJt, but beu tn tlJt$ cafe to tDt :fQ~ 
tber. ~be tafe in 27 H. 8. fo. 27. a. tome~ nearen to tbi~ cafr, ltlbcre tbe .IDebife 
1t1alf of JIonb to a man, anb to bis bdr~ male~ ; tbe }Debifce bert bp tDefe 1t1o~~_ 
barb an efiate tail, anb tbere it i$ {aib tllat rbe llnw i~ fabourtt~le to aU jOe
bifc$, anll will connrne tJ).cm acto~bing to t6.£ intent of tDe lDtlltrc~; ~nb fo~ 
tbi~ rt~afon (0$ it i~ tbere etP~tiTeb) tbe jDeblfee roaU babG an ('nate tad, but 
tltbcrwiftin cofe of a gift, a~ appeat1J bp Littletqn roo 6. pIa. j r .. Brook title Eftare!; 
pia. 3;. & 18 .. Affifes pIa. ~: bere in t{)h1 p~intipal tafe tbe meflnIng of t~e parttJ 
btltb appear, anb t~e fame mop bt toUetteb out of t~e b1E1~bd of tbe 10111, upon 
tbe firll ,!DebUc bpbtm, to Robertbbffonimperpetuum, ifbei)ab ffapeb bere, anb 

, faib no mo~e, tnen Robert biS fon, ltlitbout aU quemon bab an diate in fet.1fim;: 
pIe; anb lUbell be after~arb~ nomiltat~~ fOeir,bp tbis it borb plainlp appear, 
tbat be onlp intenbeb tobttn an eftate tatf, flnb no greater JlO~ ferret tRate ; anti 
fo tben Robert balling an enate tail, ltp tbi,tt }DebiCe fJi,tt ireafe fo~. tb~te libt_ 
mabe to Simpfon tile 1!effo~ of tbe plaintitf i$ a gobb tlcafe, anb 110 fo~fdtUtr, 
anb Co tl)e If)Iaintiffbatl)a goob raritIe untler Simpfon bi~ neffo~, anb jubgmettt 

2. ougbt to be giben fo~ f)bu againrt tl)e .IDefenbant. Dodderidge Slullire agrerbin 
opinion tUat jubgment ougbt in tbi$ cafe to be !linen fo~ tbt i&laintiff a~ tourb~ 
ing tl)i~ lDebife, tbe fame being to Robert bi~ ~on fo& ebct,ann after {Ji~ beaofe 
to Di~ f)eir male fo~ ther, anb [0 tbe lUte temainbl'r~ ober. ~outl)ing tbe luo'b$ 
of tbi~ min, anb tbe eRate of Robert tbc fon tlJerebp,i~ tbe foIcqueilton,wbetbet 
lip tbe lt1o~b~, anb bp fbe meaning of tbi~ Will, Robert tbe fan barb an effate in 
tail, o~ onlp fo~ bi~ life. ~f be batb an tRate tail, tDtn tuete i~ no fo~feiture in 
tbe tafe ,tbat Robert tbt {un, lip tlJe \tJo~D~ true coltfiruttian, anll meaning of tbi$ 
_ill,{Jatb an efiate tail in tbe Uanb$ to bhn tberebp bcbifeb. :lirff, in .IDe~ 
fo~ to make an efiate tail, tbe 1!alU will babe a btneficial.connruttion upon tbe 
~tatute of Donis, &c. ~ia voluntas donatoris de cretero in omnrol!S, &c. obfervetur, 
anb tbi~ i~ to be f13 in tafe$ of JDeeb$ ; anb biber~ ca[t~ map be infianttb 
to tbi~ purpofe,· a~ 5' H. 5" fo. 6. and Perkins fo. j 5· placito 169. Brook title Tail 
placito 12. 7!anb gillen bp .$ieeb, Reginaldo & K. uxori ejus, & ha:redibus eorum, 
& aliis ha::redibus dicE Reginaldi, & fi dicE ha:redes de dicta Reginaldo &. K. obierent 
fine hxredibhs de fe procreat, &c. tbi£f a goob enate tail. ~nb to tbi~ purpafe 

Coke 7 pa.H,fa. tbe like €afe.t1 are put Coke part 7. fo. 4'2.· in Bereford's Cafe. ;:Sp aU lUbicb it 
4 0

, .p. Bere-plt'dnlp apptaretb bow l1cncfidaUp tbe 3iungl'~ babe mane tonfirutti.on of 
fords Cafe. jDeci)l1 fo~ caatc taiJ~, anti tbi~ up~n t~t .!\tacu.te of Donis co.ndirionalibus quod 

vo!untas donatoris, &c. a mulrd fortiori; It fbaU be fa 1n caft'~ of Wln~, anD tJ)t can: 
firurtiol1 of tbem. 9lf tbe ~iniJ grant an ~llate to ont, anll to fji~ fJeirs 
maIr~,tbi~ i~ a gOOb $~ant bp 18 H. 8. Brooks Cafe pia. 5. Sir Thomas Lovel's 
Cafe, becilufe tOe ~ing 1tJa~ bcteibeb in bi~ ~~ant; otOerltlife it were in tafe 

LittletQu pla. of a ~ubjrtt, fo~ tbere fucb a <l!>~ont 1t1oulb par~ a fel?~fimpfc. littleton pIa. 
58~. 586. 1!nnll bcbifeb to onc Habendul!1 imperpetuum, tbi~ i~ a fcc~fimplc, 7 E.6. 

Brooks Cafe, pla'4~ '1. ~fl!al1b fie bebtfrb to a man, to gIbe, fell, o~ to bo 1t1itb it 
~t lJi~ will anb plcafl~rc, tbi~ i~ a ftt:~mpl~, b~ rea.fon of.bi~ intent to babe 
It [0: ~o\tl a£t to tbe llttent of tDe. roebif(J~ lJ1 tb1$ b1~ tWIn, firll, if be bab 
meant bere to babe giben.tbe abColure ii1ljtrital!Ce to bi!ll,anb mallc no rrllraittt 
but ball napcb upon tl}e firn bjo~b£t of tbe }Deb1fc to t)lm imperpetuum tbt£t bab 
been a fee~fimpJe. ~econblp, it i~ to be tonfibcrcb, 1t1l)rtl}cr berc lle'babe malle 
nnll tctlraint of tbi~, 0t not; {Jere be intettb£1bp bi~ 119in fo~ to paf$ an efiate of 
inl}critance to ~im, ani) .bat" not mate.anp ~cn~aint of tbt~, but f)atf) onfp rr~ 
p~drd) anb ~rpou.nlleb IJtmf~lfa~ t~utb~ng ~t~ ~ntrJtt anb mcnuing, \tlbat kint! 
o( dratt of ln~etlt.ance,.be bIb Itp tbt~ ~t~ 1t1t1I~ ll1tcnb to paf~ unto lJim, not an 
abfoltltc c.llate 1)f tnf)erttante ~o€ t~cr lit fee~fimp~e, [Jut to bim, anb to tbc beit 
male of bl~ boilp f01 ebtr, b.lb1cb 1$ an e11ate tall. 9 H. 6. ~antl is giben til 

• 0"£ 



__ --------______________ ~~ ______ ~~ ______________ ~._ .• t3_. __ ~~ 

Part L Termin. Trin. 10 Jac. ----- .; 
one fo~ eber! tD.i~. iJi', onlp fOJ bt~ hf~; anb fo f~~ tbcr beu, tIlat id (1_ to bimfelf, " 
flut otOe.rtulr~ 1t l~ lJt cafe ~( a J01U~ 16 Eltz. pyer pla. s~o, ,3 r. Clarches Cafe, 16ElI1;. 6yet 
€onllruttion tn tafe of a mtn tbrre mabe acc~~tJlna to tbe Intent of tbe roebifo~ plt3 r' 33 1fi 
berdntbil1 p~indpal ([nfe, tbcUimitation t$ to bim, anb to bi~ beit male in C atc es Ca e. 

tbe fingl;llar numb.er, ani) b~ir~ ma.Ic~ in tbe pl,u~alnum~er, Cl.re aU o,ne,; a~ to 
tbe malttng of an ~ftatt tad, m tbt~ cafe bct,e It J~ .g~ob 111 pomt of hnlltatJon. 
Archers Cafe Coke I part, [0.66. tbrre tbe \tlo~b (hreredl) J~ a \l.lo~n of purcbl1fe, but Coke I part 

in tbi~ tafe I}ere, being in tbe cafe of a mdl, tl)e lllo~b (hreredi) t~ ufeb to an ellate f~(j6,~ 7fi !lr· 
iit point of j!imitfttion; ani) fo a% tbe tafe bert' i~, it i~ aU one lllitb hreredibus, c era It ei 

itl tbe cpe ani) conllruction of law : ~f be ba~ bere f,tp~erreD but an <etlote. fo~ 
life, ag in 9 H. 6. tbe rafe bah t~cn [ll'fn otberltltfe; but bere be etP~cm',tD notbtng 
tertain, but ontp be rrpounb~ bis mcaning,tlnD fl)etnii tubat ell aU be IntenDeD to 
par~ to Robert bh~ ~on,ttJbo dearlp I)arb ,bp tb~~ !Will a gooD ~1late tail; a~b t~e 
neafe mabe bp btm to Simpfon ro~ tOtee hbr~. t~ a gooD 1!eafe, flub tl)e iDlatntt~ 
tIaiming unbrr tbi~ j!cafe barb a gooD ~hle" anD fo ~ubgmcJ1t ougb~ to be gt$ 
ben fo~ toe ~laintiff'. Croke Juilice, ~p tbe lUo~b~ ani) meaning of tbiH Will; 
R9bert tbe ~on batb an ~llate tail, ani) tbis iii berp dear anD plain. 211 bouble 
lJelp tOrte i~ fo~ tbbt, tfie ~Uttute o~ Donis conJieio?alibus. tbia rafe b~ing bJitl]" 
in tbe ~tatlltf, anb aJfo tfJe ronffruttlon of tbe iWln. ~n <!effate tall ,a~ Lit-
tleton well obferbetb, Eft fl-arus limitatus, anb it i~ aU one to limit tbi~ to beit 
male, anb to beir~ male%,quam .diu aliquis h:rres de corpore extherit; bp tbi~ 1tJo~b 
lJeu (for ever) if be bab faib 1111 mo~e~ttbab orena fre~fimple in I\obert tbe ~onb 
~ Will iii Tefl-atio mentis Tefratoris ; a man 'l1ebifetb iranb to one ,anb to bhl brir~ 
maJe~, t~i~ i~ a goob <effate tAil bp 2 7 H. 8. fo. '2.7. 9Jf a man bebife 7Lanti 'to 
one, anb bi~ bdt ro~ eber, tDe tientainbtt obet, tbiS i~ a \1oil1 aemainbcr: ~ut 
if a man bebifeb 1[a11b to IS. anb biB tleir~, anti if be bpe lllitbout itrue, tbe Ilie$ 
mainber ober, tbis i~ a goob fiemainber. ]ftbe JJtiltg gibc~ Ranb to ant, anti 
to bis befrs male~, tbi~ i:;t a boib @~ant, a~ it batb bItn obferbeb, breaufr tbe 
!ling i~ tJeceibeb in bi~ ~iant; but in cafe of a ~ubjrtt, bp fucb a ~~ant a f£e~ 
fimplepatrerb. Frenchams Cafe '2. Eliz.Dyer pIa. 171. tubere an implication in a 
jDe~ife ffJali not tontro,nl an ftP~ef.lt l!?ebire !~p tbi::t lWill, bere bi~ intent botfJ 
pla1l11p appear, anb tl)l~ tl10~)) (Heir) 1$ onlp tbe 'manner of Gradation anb Diflri
hution,l)eir male, nub llcir~ mule~ aU one. Fleml1ling chiefjuUice, Robert tbe~on 
tp tbhl mill batb an ~ftatt tail, anb (0 tbe ltlbole ~ourt agrt'tb dtarftJ in tbi~ f 
racl)at bp tbe tl1o~b$ anb mCAning of tbe ~eftat01, bp tbi::t bis Will, Robert I)i$ 
~on bab a {Joab ~Ilate tail, anb fo tbe 1[care bp bim mabe to 'Simpfon fa~ tb~ee 
7Libe~, i~ a gooDUeofe, £lnbno fo~fdturc: ~nb tl)e~laintiffbetng bi~ unber] d et • 
9ldree, anb claiming unber I)im, batf) a goob ~itIt, anb oltgbt fo~ to recobt't. v~ngj: ~hlt~ 
~nb, b~ tbe fillie of tbc €6urt :llubgment ll.la~ giben, ontl (0 entteb fo~ tbt Plaintiff per 
plaInuff. • Curiam~ 
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fore Judgment, • 7,9 
Where a Writ is abateable, and wh(,re a-

A. bated in [aClo, and the pleading Ci)f the 
&m~ 7 

A Feme fole Plaintiff in an Aflife, takes 
Batement out of a Writ, a Husband, or a Plaintiff in an Affife, 

where it {hall abate, and is made Judge of AfTtfe, touching the 
where not, by reafon of fame, this douth abate in faBo, 7 
falfity in the Writ, [0. I Touching Averments, where rcquifite 

An Agreement for ~he paf- to be and where not, 7 
ling of an Eil:ate, how to be conil:rued, Amendment in a name, 7 

4 Where an Affife lieth of an office, an] 
Where a Writ {ball abate in faCio, and where not before an a8:ual entry, 9 

where not but by plea, 5' ~.r, A Action upon the cafe for a confpiracy 
A Feme fole demandant in an AiIie, 14, & IS 

afrer a Verdict, and before Judgment, An Action upon the cafe for words, a-
takes a lIusband, fjuid operatur, and where gainft feveral Defendants, not good, 15' 
an entry {hall abate a Writ, and where An ACtion upon the cafe upon a promilC, 
not, 5' to pay many upon an account, I ~ 

An entry in [aBo, for to abate the Writ, An Advowfon appurtenant to a Mannor, 
where the fame {hall abate, and where not, by a grant of a Mannor cum pertinentiis, 
without pleading, 5' the fame doth pafs, but not by a Grant of an 

Where an entry {hall abat-e a Wrir, and Acre of Land parcel of the Mannor, cum 
where nor, being after a verdict, and be- pertinentiis, j 5 
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An Aiphabetical Table. Part I, 
How' far a man by his acceptance, fnall good, or not, 7 I, 7" unto, 84-

be debarred of an ACl:ion fora wrong to him In an Appeal the Sheriff puts in noWrit, 
done, as by taking of a Horfe and delivery the Appellant comes at the day, the other ap
of him, befor~ any ~cl:ion brought, be may pears, whether this thall make good all for
have an Achonforthewrongful taking, 38 merdefech, 73, 74-

Averment of life may at 'any time be Where an Appeal £hall be difcontinued, 
pleadecf,and the fame may be averred to be in and where not, , "76 
any pace; 43 In an Appeal tJIe h9Ur oughtto be there-
, An'AcEon upon the cafe for a promife to in as certainly exprd~d1n the peclaration,:as 

pay a Legacy, in conf:tderation of forbear- any other time, when the wound was given, 
ance of fuit , if the confideration fails, no 77 
Action lieth, 44,45' Whether circiter; or citra horam unaeei-

Touching an Appeal brought by ondor mam, be certain enough, 77 
the death of his Brother, and tou'ching the An Appeal ought to have no,Error inir, 
Writ of an Appeal, and exceptions takep.: to. neither in the Writ, J'lor in the ,return of it, 
ie, where the Writ l11a11 be good, and where nor yet in any proceis in':!he lime, norm 
not, to enforce the Defendant to anfwer, 69 the return' of the farne, nodii the Declara-

Where divers are Appealed, the Ap- tion upon thf W ri~ of Appeal,; 77, 7 g 
pea! abated for one, £hall be abated alfoa- TheJudgmenrin the Appeal is final, and 
gainfl: t he others, that the Writ of Appeal, peremptory, nor to be reverfed but in PaF
more exaa, and more exactly to be plead- liamenr, 77, and 7 8 
ed, than any other Aaion, 69 In an Appeal whethether the appearance 

An Appeal once abated, £hall not be a- of the party 'lhall make good the return of 
ter revived, 69 . the Sheriff, or nor" 7 8• 79 

An Appeal to abate for fa1ft: Latine, ~or In cafes of Appeals, no intendments to be 
default of Form, 69- the word (Habeas) admitted of, 80 
omitted in the Writ of Appeal, abated with- After an Appeal abated, (the Sberiffhav
out amendment, 69 and this in favorem ing returned a Non eft inventus, againft one 
vitte, 69 of the feconds) upon his voluntary appear-

In an Appeal {hewed the weapon with ance: the fame was recovereq by the Rule 
which, in what part of the Body, the Longi- of the Court, without calling of the Plaint. 
tude,and Latitude of the wound, 69 with a CejJet ulterius proceJJus againft him, 

Whetherthe party appealed to appear as all being principals in an App~al, and the 
well UPo? the indiCtment, 'as upon the appeal, fame abated againft the Principal; is affo a
the appeal being hanging, that exceptions bated as againft the accefi'ory, 84 
taken in abatement of A Writ ought to be A party Appealed for murdel',and he coni
lhewed preren tly, 7:) ing in Cuftodia marefcalli, with his 4. fure-

Exception to the Writ of Appeal, that it ties for his Bail after he was bailed, and go
was Album breve without any return at al1, ing out of the Court, in facie curill, arrefi:
whether the Def. to anfwer to this Writ, 70 ed by the Bailies of the Sheriff, the Sheriff 

The return made by thofe which were no fent for the party, rendred his Body upon the 
Officers to the Court, nor to the King, whe- arre£}, to anfwer the Appeal;Record made of 
ther this be a good return, or not, and who it, the Sheriff to anfwer his contempt, the 
ought for to make the return ofthis writ, 7Q party Bailed fet at large, 85, 86 

An Appeal may be commenced either by Whether an Action upon the Cafe byHuf-
Bill, or by Writ, where by Writ the fame is band andWife, for breach of a promifemade 
conditional (s) that if he find pledges, 70,7 I to the W ife, Dum Jola fuit ,Heth for to recover 

Whether the hand of the new Sheriff to damages after a fuit in Chancery bythem,and 
the Writ, Ihall aid ie, or not, he not faying a decree made,and performed by a re£onvey. 
Cepi Corpus, nee paTatum habeo, 7 I ance madet~the wife, according to the tidl

In the Appeal he names himfelf frater, promife, an accepted of, whether after all 
but doth not fay I {rattr 6- hterts, whether this, an ACl: on upon the cafe Heth fO reco
this exception be good, or not, 7 1,70 ver damag~s for not performing the firft 

What fhall be faid to be a good return of promife, or not, this appearing all by plea, 
the Writ of Appeal, and whatnot, 71,72, anda Demurrer to it, 88,89,90 
7 3· and fo unto, 84 In a Replevin for taking a Colt, and a 

And whether the Writ of Appeal be Cow, Defendant avows the taking 
gf 
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,ofth~m asfernnr, or Bailiff. to,theLord; it is only vitium clerici; whether there be 
,Nomine heriotormn, wheth'ertbis be,:a good amendable or not.' 13 I, 1'31. 
avowry' or no~ ,..and how the Lord is to Touching aliens, Enemies) and Friend5~ 
be intitled to a Herrior, fo. tOI.I02. and and what Actions they may have here and 
'there, what fhall,be faid to be a good Avow- what not", • 1 34 
1Y, and what not, I r 0 I, J 01. \Vhat Atl-ions a Merchant frranger bejng 
.: Touching Authorities) and the due exe- an Alien may have here, what not, whe
(:ution of them, I04 ther he m'ay have an Action upon the cafe 
, Touching an Amendment of the Re- for fcandalous words, or an Action forAf.. 
co.gnizance of the bail, t 07 fault and Battery, or not) I 34; I; 5' .. 

Touching Ancient Demefilc,nnd where Touching Avowrie's for Rent berund.; 
the [arne fhall be good plea, whether in and how the fame is to be made by Hufband 
an Ejq[iinne. firma! or in a Replevin, 108 and Wife, where the fame In part is for Rent 

Where an bm doth ufethe Trade of due to the Wife btfore Marriqge dum ipfa 
an Alc-houfe, [0 be within 'the Statute Iola fuit, how t~js avowry is to be made; 
of Ale·houies, " " lOy 1 :;)" I 36. 
" An aW<l17d being by the condition of ao If Rent be granred unto two Joyntten-
Bond to be made in writing und~r hand and ants, the Rent behind, tbe one dies, how 
~al and fode1ivered by fllch a day, an the Survivor iliall avow in his own name 
awa.rd made,under the feal of the Arbirra~ for the whole, or in what manner, 136 
tor, but his hand not fubf€ribed, whe- , Touching an AU,dita querela where the 
ther this be a' good award puriiIing the {arne lieth, and where not, and being 
~ondition of the Bond,' I J 0 brought'. after a Judgment and Executiori 

A fpecial Attion upon the cafe fo,r fi:op- ,in Debt UpOl} a lingle Bill ~ and upon a 
pi:ng up of ;amients Lights, I 1 ~, I 16. bare Averment of payment ,. and upon 
where the fame may be by the cufi:om of this the party Bailed (but not in open 
London juftified, where not, I 15, 116. Court) whether this were a good ground 

Touching an Appeal of murder tried at to -Bail the party 'or not, and whether 
the Bar, and Challenges taken to fome of fuch an' Audita querela, and Bail thereup
the Jury by the Appellant, and Appellee, on may be allowed, and taken out of Court 
lU. the Appellee ChaHeflges an the refi l arnot, . 140 
of the Jury, the· Counce! for the Appellant' An Attachment. againft Atturneys for 

:ffioved for an oilo tales, a decem tales, ; profecuting all Audita queTeia, and Bail-: 
granted IiI \ rner'lt of a party ill Execu tion, being (on-

T ouchingAppearances upon Declarations, trary to the Rule:; of the Court, 140 

whether the Court in the fame Term, up- An Action of Trtfpafs, f0r an Affault 
on fpecilll matter !hewed, may order the and Battery upon a feme t:dvert, brought 
Defendant to appear, and anfwer the by her alllne in the ~lbft'nce of her Hui: 
fame Term, without any imparlance till band, being beyond St'a~whether 'fhe 
the next Term, and according to the alone may thus fue or be fued'in the ab
general courre, and for what caufc fhew- {eilce of her Husband; or not; J 40, J 41. 
ed this may fo be done, J '2.2, 12;. Touching Appeals; and whether (he 

At. fubmifllon to the Award of four~ a Hrir may haw', as well an Appeal of Ho
nand, conditioned to perform the aw~, micide, a~ of Murder, 141, 14;. 
(whith an ita quod) the award be made,and In an Appeal, the Defendant pleads~ 
deliv.ered in writing by them a114. 3. or by wht[her the FainrifF is not to reply feden~ 
2 of them, cwo of them made the awarJ, te Curia ~ whether rhe plea be peremptory, 
whether this be a good award, and what ,or may be amended~' 141, 1441 
fhan be faid to be a good award, what \Vhethcr an a·ppearance fuall aid rna.: 
not, . , 1'2.;, 1 ~+ continuance or hot, with the difference 

As touching Authorities and the due exe~ between a mifcohtinuance; and a difcon-
curion of them, Ii 9, I 3 o. tinuance, and what i11all be laid to be a 

Totlching Amendments, and wherher a mifcontinuancet and what a d;fcondnuance~ 
vitious; and defeCtive t&e~ire facias be a- ',J 41" J 42 , t41, I 44; . ' . 
mendable or not, what thmgs are amenda- An-Appeal the nlceil: fuit that IS, a fmall 
hIe, and what not1aS m:Hters of form, where .,natterwill qualh it,if not frefhly purfued, i4 i 

G g " Every 

... 
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Every Proces in an Appeal, is to bear In Affault and Battery, by the maller 
date, the fame day of the retorn, and againft one , fdr beating his Servant, and 
if it mifs Qut a day, whether ihis will make doth nor fa, , per quod. fervitium amijit, 
a Difcontinuance or not, tn. 142 " whether good or coq , 173 

What defects an appearance of the An Action upon the cafe for a p~omj1C 
appellee· will help, and what n0t, 142 to pay mony for parcels of fugar foldby 

An Appeal is to be profecuted in· the Plaintiff to the DefeIadant at fuch a 
flanNr, how this is to be· conftrued, rate, qute in toto fe attingunt to fo muclii; 

142 the fum in the laft cafling UPt amounted 
Whether the Wrir of Appeal may [0 I I. d. more than the former fums, whe-

be amended, or dot, 142. ther this lait miftake in the caftinlJ up be 
In an Appeal; in the Writ thefe words amen"dable or not 1 with the difference 

( hab,eas hie) Were wanting, whether this where the miflake is by the Plaintiff him
fhall be amended, or not, 142 felf, and where by the Defendant that 

Where in an Appeal, the Appellee is promifed [0 pay, and where it is the mi~ 
to anfwer over unto the Felony, and flake of the Clark in cafting up the fums, 
where not, with the difference where he • 179, 180, 18 r 
pleads in difabiliry of the Appellant" ~nd A fubmiffion to 4- and to the Umper~ 
where he pleads matter in Bar of tbe age of another, with a promife to perform 
Appeal as rdeafe, &c. 141, 14'1, 2+~, the order of them five, the four perfons, 

144 and the fifth make an award, whether 
An Appeal lieth1as well for man-flaugh. this award be good or not., with the differ-

ter as for murder, If I , '4; ence where in the fubmiil'ion tbey are di .. 
Where in an .A'pp~al the AppelleefPall vided, and where not, I 84-

have a double Plea, one a Plea in Bar to Whether an Aaion upon the cafe in 
the Plaintiff; the oth~ a Plea in Bar to Fhe "the narure of a confpiracy lieth againfi: 
King, 144 one or not, for [wearing to an Indictment 

An ABion upon the cafeJor a confpi~~cy, of Barretry, 1 85' 
to indict him for tile fuppofed counter- Touching the amendment of a plea 
fciting of a Letter, contrary ro the Sta- " pleaded, anti, entred when the fame may-be 
tute of. j 3 H. 8. cap. I. and for the amended, or a new plea pleaded, and 
malitious profecuting of the fame Inditt- when not, 186 
ment at the Alfifes., where he was ac- Touching an Audita querela, and 
'1uitted , the Defendant jufiifies in a fpe- what the courfe is for taking of Bail by 
tial mariner, whether good or not,14~h Manucaprors, by Recognizance to pro-

15~, 15"1 fecure cum eifeSu, and what ihall be 
Where an 4udita querela Iicth, and raid to be fuch a profecution what nor, 

\vhere not, if a man be taken, and impri- 187,188 
foned, upon a Judgm~nt, and Execmion, A Feme Covert acknowledged a Sta-
(the mony being paid) whether he may tute, the Husband dies, the Wife taken 
have an Audita querela or not for bis in Execution by her Body, brought her 
remedy, " . 152 Audita querela, and Bail taken upon an 

In an Action upon the cafe, upon a Averm~nt, that tbe mony was paid in1he 
promife to repay fuch mony as the Plaintiff Life time of her Husband, whether this
(at the Defendants requdl) iliould lay be a good ground for an Audita querela 
forth, for goods for him, whether an or nor, 187, 188 
Averment is to be made that thefe goods What acceptance of Rent {hall make a 
fo bought for the Defendan t did come Copihold Et1ate good after a forfeiture and,--. 
to his hands, or not, and where fuch an what no~, 190 
Averment is requifite to be made in the A Rule to be obferved in cafes of amend
Declaration for the mony, and where not, ments, if tbe Bar and Replication be both 

169 bad, both to be amended withou any cofts; 
Touching Amendinents, and whether if the Bar be bad and Repliclltion good, the 

.the rnifcafiiQg lip of a fum in a demand Bar to be amended, but cofb to the 
fuall be amended or not, 17 I ,and 179' Pla.intiif, 2. 04 

180, 181 No Amendment; '{hiking out, or 
~terini 
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,altering to be of any thing after a demur-
er to a Prohibition, 201-
~n Aetion upon the Cafe upon a pro

,mife , in confideration of .forbeara~ce 
pe,r breve tempus, he did aifume anti 
promife infra bre-ve tempus after Eaf
ter ,. what dme this breile tompus Chall 
be by conftruetion of Law, whether 
to', be. prefently paid or n()r~ 1.06 

1. 0 7 
Touching an Alias di8u's ~ :and to 

what purpofe the fame isl"'u6 
An ACtion of T refpafs for cancelling of 

a Dt::ed, 214 
Where the miftake of the Clerk in en

tring up of the' Judgment thail be amend
ed, and w here not, 2 I 7 

Touching Aid prier of the KIng, whe·· 
ther in a' Writ of Error to reverfe a J udg
ment where no hwd. is in demand, aid 
ihall be granted of th'e King or not, 
and where aid fhall be granted of the King, 
and where not, . 218 

Wpere an Averment of1ives is requi
fite, and where not, as if Tenant for 
three live makes a Leafe to another, whe
~h~q~is Ldfeein an Action by him brought, 
is to aver the continuoll1ce of the three 
lives (under which he claimeth) or not, and 
where fuch Av:erment is requif1te, and 
where not, 220,22 I 

• 

By -Laws made by the Corporation of 
Butchers in London, and how far they 

are binding as to Strangers, I I, 1 i 
A By-Law made fortofllpprtfs fraud, or 

any other general inconvenIence ufed by 
Forreiners, as Corruption, or the like in 
the fale of Meat, is goo~, J i 

The Bail in Debt is taken in Execu
tion, the principal ob1l:ures himfelf, the:: 
Bail procures him to be taken by the 
Madhals man, the Debtor by pra aice~ 
with the principal, Writes to the Mar
{hals man, to let the principal being in 
his cultody ire ad largumj and that he would 
fc:cure him, and charge the Bail with the 
debt, all this appearing by Oath, the Bail 
difcharged out of Execution, 43 

Where a prifoner .is Bail~ (being Bail
able) before the day of the return, and 

where afrer, and whete the Bail is to be, En 
a fum of mooy, and whcrt r}le fame is to 

be de die in diem, body f.Jr body; 45' 
Briftol follofp$ London, &- 'eajJem habet 

libertlltes, as nondon had, 6'S' 
Touching Bailment of goods, and where 

goods an; bailed co one to bail over to arib
ther, who doth not perform this, but can.:. 

. verts them to b~s own, uft, whether by 
this is not liable t(j an Attion by the nrfl: 
Bailor ~ and alfo by the party to whohl 
xhey Were to have been bailed to tle 
brought againfr him, and whether the not: 
bailing of th-cm over, do not amolmt to 
a ~onverfion, ~nd whether any~ropertr 
be 10 the firfr BaIlee or not:, 0' 8, 69 

Br'e,?'C dicittlr; qttia rem bre'ivit-er t:nar-
rat; . ' " .. 7 t 

A Priloner Indlchi:d for Murder ready 
fdr Trial., the proceedings upon the In
dia-merIt viaived, alid ihe Prifofltr Ap~ 
pt:aled , thour! h [he Indi8m'ent be m!t 
gone by the Appeal; brough\ the Prifoner 
bailed by the Court 9 beqyf.e the Defen:
dam in nor proceeding to Trial, proceeded 
from the part of the Prolecutor, and not 
of the Prifuner, (though in tafe of Murder J 
the Bail taken by the Court accordinK rd 

preGdents;, ' 8 t 
Pre.G.dents of Bail taken in cafe of Mur:. 

der and High Trea[on, 8 r 
A man Indicted for Murder, and tried, 

the Jury give a doubtful VerdIer, UPOI) 
which the Court differed in opinion; anci 
it rened upon a Curia ad'Vifm'e 'r./Uft~ 
the Prifonev moved to be bailed, but 
this denied by the Court, g7,88 

T ouehing the entring of Bails, and 
how the lame [0 be entrrd not to be ta'; I 

ken for part of [h.: Debt upon a Judg.: 
ment, but for the whole, the Bail to be 
according to the Judgrtient, and agree.! 
a ble with the fame, 107' That the Bail 
being once taken frands for all , as well 
for the Judgment, as for the Execution~ 
and being taken only for the Executiol1~ 
which being reverted for Error, whether 
the Bail to be difcharged, 170. And 
where the Recognizance for the Bail !hall 
be amendedj. 107 

One taken by force of a Capias de 
Excommunicato capiendo coming to the 
Bar by a Habeas Corpus prayed to be 
Bailed; whether he be Bailable or 110t; arid 
by whom he is to be ~ailed, if Balla.!. 
bIe, whether the Sheriff er a J uilice o~ 

Peace 
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peace ma"y Bail fuch a one, 12..'-· What lhall be a principal Cha14enge, 

Whether a Bond may be taken by the and what nor, an ACtion of Trefpa:~ be
Billiop in the EccleGaftical Court for pcr- tween the Sheriff that retorned the Pan
formance of the parties fubmiiIion there, nel, and one of the De.f.~n~nts, whether 
before abfolution by them or not, and this be a principal Cha1:len~, Kindred, 'At
whether that fuch Bonds there taken be liance continuing, or malice appearing 
not againfl: the Law, Il2.. between the Sheriff and one of rhe: par-

A party in Execution Bailed, upon an ties a principal Challenge, 5, 6, 7~,8. 
Audita querela, illegalJy obtained, wht"- Error ro reverfe a Judgment, for mal:. 
ther the Bail to be taken off, and dif- rer of variance in the name of a thing 
charged, and the party to be again in Ex- granred, . 7 
ecution or nor, 140 The difference between a principal ChaJ. 

Where the Box is to ~e paid by a pau. Ienge, and where for favour, 8 
pfr, and where nor, J 7 I, I j'-. A principal Challenge, as confangwn1-

Touching a Barony, and whether the ry and nQt proved, is, not good ,and 
fame may be h(dd of a fubjeCl, 195" how the fame is to be tried, and what lhaU 

Whether a mdn may have a Barony be a prir}cipal Challenge, 8,9-, I:). 
by prefcription or not, and whether the' A Cuflom of Copihold mannor, that if 
fame may be held of any, but of the any Copiholder of the mannor commit 
King, or not, 19) Felony, to forfeit his Copihold EHate, 

A Bar to be taken fhongeft a~inft him whether this be a good cullom, and whe-
that pleads it, '2.'- I ther the feifin of the Lord, by rhe acquia 

c. 

COuot in Debe for the arerages of 
Rent, for the two laft years ended at 

iJ1Jcb. I 

A Contract for payment of Rent , on 
fuch a feaft day, or within 10. days after, 
during the Term determined, the contraCt: 
ended, 1 

Common extinct by unity of poffeiIion, 

'
A Copiholder prefcribing to have Com-

mon, by a ufitatum (uit, he determining 
of his Eftate his Common is 10ft, . '-

A Copiholder prefcl'ibes to have Com
mon of pailure, in the Lords Waft, doth 
purchafe the Inheritance in Fee, with 
a confirmation by the Lord to him , 
and his Heirs, cum pertinentih, whe
ther this will carry the Common, with
out fpecial words with all Commons be
fure~~ '-

A Covenant to Cave harmlefs, and a 
Covenant to injoy an Eftate, freed from all 
incumbrances , the difference between 
them, and as touching an exprefs Cove
nant, 4 

A Covenant precedent in Law, qualifi
@d by a Covena.pt in deed fubfequent, 

; 

tal of the Copiholder may ae void, I j 
A Cuftom having. a reafonable cemmen

. cement, and intendment is good, f; 
. Cuftoms goot:l, from the nature of t.fte 

place, I~, 1"4. 
What Cufloms are good, and what 

not, I;, 14. 
. Common of Pallure, and· Turbary 
claimed by a ujitatum [uit, for every 
Tenant f'Jr years in the Waft of the Man. 
nor, as to his MeiTuage A~l'l.utinent, 

17 
Common granted to fme not lliew

ing where, nor out of what Land, is not 
good, 18 

Common granted to one, ubicunq; tI'

veria of the Grantor ierint, the Grantee, 
to lhew where the Grantors Cattd did go, 
or no ComftlOH-r' . 1 8 

Whether a Common may be created~ 
by tbe word Appurtenant; to the Haufe, 
and 'where nor, 1·8 

Common appurtenant in right, and in 
occupation, 18 

A Common uied by a Copiholder with 
his Copihold Efiate, purchafed the In
heritance, and after gr:lnts this, with all 
Common belonging to thefame, whether 
the Common before ufed with the fame, 
doth pafs or not, 18. 

vVhether a Termor may have a Com-
mon by prefcription, arnot, 18, 19. 

Common claimed by a Termor, with 
a ujitlltf1.VJ [uit, whether good or 

not 
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not . fo. 19 interefr iliall be vetted, 12. 
The Lord confirms the Efl:ate of a Co- A man by his claim cannot qualifie his 

pyholder in Fee, with all Commons ufu- own wrong, 34 
ally occupitd with the fame, whether he What iliall be faid to be a good con
fhall have Fee in the Common, as he hath fideration to ground an Attion upon the 
in the Copyhold, • . 19 cafe for a promife, and what not, 4( 

Where a Common {ball be extmgutlhed In confiderationn of forbearance pro 
by unity of Poffeffion" and where by a1- aliquo pllr'\,'o tempore promife to pay, wbe
teration of the Eftate of the Mannor upon ther this be a good confideration or not, 
fale of th~ Lord, and old Copyholders dye, 4 I, 41.. 'lJideticet, for fame fortnight, or 
and new admitted, 19 thereabouts;,.~ w~~ther' this videlicet fhall 

Whether thefe words in a grant reputed, make the confrderation good, 41 
or ufed as part, or parcel thall be extended 'A Copyhold Land defcends ;toone, he 
unto Common, ' J 9 may make a Leafe before admittance) 

A Lord of a Mannor grants to ethers 41-
Common in hii Waft, theLord affo 111a11 What things a Copyholdel- may do be-. 
have . Common in refpect of his interett, fore admittance, may have. an Action of 

19 Ttefpatit and take the profits, 41,42 
He which hath no Common, can grant A Copyholder for life Builds a . Houfe 

none, 19 and dies, the Copyholder of Inheritance, 
A Jurer Challenged for giving of his for that four Acres of Fr~ehold Land not 

Verdi£l: before hand, and how this is to be laid to it, according to the. Statute of ; I . 

proved, 1. I Eliz. cap. 7 .. made againft Cottages, pulls 
A Juror Challenged, becaufe he bought the Houfe down, the cufl:om being that 

Land of the Leffor of the Plaintiff and be- n-:> Copyhold Tenant of Inheritance, 
caufe the Leffor did owe unto the' Ju- may pull clown dwelling HauCes, quid 
ror 10]. no good Challenge, otherwife operatur by this, and what a Copy
if the Juror owed mony to one of the par-. .hplder may do, as touc~ing cutting down 
ties, 21 of Trees, , ,0, ,IJ ,2-

A conveyance made to one by the name A Cuftom to be taken ftriCl in a ,cafe 
of ,Knight, when he was not a Knight, of a CopyhoJ4er, . 52 
whether this {h.U make void the Convey- A Court Baron, by whom to be held, 
ance, and what conftruction {hall be made of and by whom not, to what mannor the 
a Conveyance 2. I fame may be incident, and to whatnot, 5'4, 

ACertioraregrantedtoinform the Court, ,S", 56, ,7,58 
of the time of entring a Warrant of At- And whether two Court Barons may 
turney. 2.2 be held for one matter, ", 56 

The condition of a Bond, to make a Whetlaer a Tenant at \\-'ill of a man-
new Leafe upon giving up of the old, .. nor may hold a Court Baron, 5" ,6 

2.2 A Coutt Leer, not incident [0 a man-
The words of Covenant C,mJentum 0- nor. a man may have, and hold a Court 

_ggreatum, &c. whether thefe words make Leet within his mannor by fpe<:ial grant 
a joint Covenant, 2., from the Ki!lg, not orherwife f7 

Where a Covenant 'fhall be faid to be Whether a cuftomary Lord of a man-
joynt, and where tingle, 2.5', 26 nor may hold Courts, and grant 'copies, 

Conventum &- aggreatum eft, between and wheth€f fucb a cuftomary mannor, 
the parties, makes a joynt Covenant, and maypafs by (urrender and admittance, and 
they ought all to joyn, 2.5, 2.6 touching fines to be paid upon fuch admit-

In a Covenant, where the intereft is tanees, ;7, ,8 
joynt, there they are to joyn, otberwife, When a Record of a Judgment fhall 
where feveral, . 26 be faid to be well certified, and when not, 

What fhall make a ConverGon, and What ' 58, ,9 
not, mony tend red for to redeem goods A Trialat the Bar, upon an indictment 
pledged, and a refufal to receive the fame, of Murder, the prifoner at the Bar, I4-
makes a Converfion, 1.9, ~o, ; I of tbe Jury appeared, fome of the Jury 

According to the claim of the party, the Challenged for the King; the Court WAS 

moved 

... " 
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moved to have two of the Jury dra.wn upon Challenges taken" II 3, .and 114, 
out, and the other 11. to try the pri- . I I 5 
foner; this denied, but to Challenge as The chiefJuftice of England, how be 
they are called ,. and to !hew the caufe was formerly ftiled, . 1 '4-
after the other fworn, for that the King Whether dne cuftoin may take away, 
nor any for him ". c~n Challenge with- another 116 
out good cQufe, other wife of the pri- Touching Challenges o('the Jury, by 
foner in favorem vit4, may Challenge the Appellee, and by the Appellant, for 
34t and as many more as he will with caufe, and the reft of the Jury Cliallenged 
caufe, fbewed{>refen.t1y ,and anyone by the Appellee, and a dew'/I tllles grant~ 
may Challenge for the King, but not .ed, 1 'l. I 
to Ihew the· caufe, till the reft fworn, Where the Bilhop had his feat, the fame 
84, the Counce-I for the King Challeng- was a City, 1.19 
cd all the Jury, and put in an Appeal, Touching a certificate to be made into 
85', a.nd upon prayer the Court affigned the Court of Exchequer, according to the 
him Councel, but not the Kings Councel Statute of 35' Eliz.. cap. 1.. of·a R,ecufants 
to be for him,8S relafping after his former fubmiffion, and 

Touching a Covenant to make further what loiS is to come to him thereby, 
aff'urance, and the Execution of it, and at 13 ; 
whofe cofts the fame to be, 90, 9 I Touching Confirmations of Leafes , 

Whether a Confirmation {hall make where they than be good, and where not, 
a void prefentment good or not, 9 I if a Leafe be made to one for his'own lif,", 

Whether a Confideration to pay mo- and confirmed for the Life of another, or 
ney or to forbear a fuit per breve tem- if mace to one for the Life of another, and 
pus , or per paululum tempus be good confirmed for his own Life, or made to one 
or not, and what {hall be faid to be for the Life of 1. s. without impeachment 
a good confideration, what not, 91, of Wait, and confirmed for his OWl) Lif~, 
'. 92. what !hall be wrought by thefe confirma-

A man for Common of Eftovers, to tions, . I 3 5', I 36 
his Houfe, claimed all the Thoms there An ACtion of Covenant for not perform
growing by prefcription, one by the com- ing of Articles 'of Agreement concerning 
mand of the Lord cuts them, he which meafuring of.ground to be demifed, and 
claims them, as Common of Eitovers what /hall be faid to be a breach of this 
takes them away, whether for this tak- Covenant, what not, and how the breach is 
ing Trefpafs lieth or not, 9" 94, 9;, to be laid, 1,9 
with the difference , where the claim is In what cafes a Conitable having a War
of all , and where but of part of them, rant from a Juflice of Peace, may break a 

94,9; mans Houfe, and in what nor,' I46 
If a Commiffion be diretled to a num- Touching a confpiracy, and an Action 

ber of periOns certain, as to 7, 8, or more, upon the cafe brought for a confpiracy, for 
how they are to demean themfelves in the confpiring to indite one where the fame 
retorn to be made, whether they alJ, or lieth after acquitted, and where not, where 
part of them may joyn in the return, a' Writ of confpir~cy lieth,. ,and where not, 

10;,106, 107 149, 150, 1.$'1 
A Confultation, where to be granted to Where a confultation 111a11 be granted 

a periOn, being flopped by a Prohibition afrer aProhibition, and where nor, in cafe 
for fuing for his Tithes, 108 of a fuit for a Legacy in the Spiritual Court, 

Clergy taken away from one indicted for. 15' j, 15'4 
burning a Barn with Corn by the Statute Where colts entire are to be given by the 
of '1; H. 8. Clip. I. Ill. Jury, and where not, in AClions of Battery, 

Touching Challenges to the Array triors and T refpafs againfl two, 157 
fworn, the Jury found indifferent, and Whether a Copyholder for Life may 
after Challenge taken to the Jury by the prefcribe to cut down Timber - Trees, 
Pole, when to !hew caufe prefenrly , . and growing upon his Copyholdt Land, or nor, 
when not, till the refl: fwom, II 3,114, with the difference where it is by way of 
and touching the: mlnl.'1Cr of c:ntrits, ufage, for reparations, and where not, 158 

What 
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What words thall make a condition, make a forfeirure or not, 189, 190 

and what not., and whether the word Where a Challt:nge is to a Juror, the 
(pro) makes a condition or not, and when King being party, whether to fhew his 

. there are Covenants to be performed on caufe prefently , and how the fame to be 
both parts, whether the Plaintiff may have tried, 194-
an Aaion of Covenant, without fetting A Copyholder ftmenders to the ufe 
forth a due performance of what he was to of his'lail: Will, whether the Land doth 
do, . fo. 167, 168, I 69pafs by the iurrender, or by the WHI, 
Wher~ one CO'venant {hall be faid to be 200 

goo~, againfl: another; for either of them A Covenant to Hand fifed to the ufe 
to have promife againO: promife, 168, .of his lafl: Will, or a Feotfmentto the ufe 

. 169 of his laft Will, whether any thing doth 
. Touching Gonftables, by whom to be pafs by the Will or not, but by the Co

eleaed and chofen, 'and by whom, and in venant, or Feoffment, 200 

what cafes they may be removed and cho- What {hall be faid a good confideration 
fea, and 'in what not, , 174 in an Action upon the cafe for a promift, 

Upon a Certiorari to remove an IndiB:- what not, as in confideration of having 
ment, and an Outlawry thereupon, upon the ~enefit of half a voyage in a Ship, 
Errors afligned, where the body of the promlfed to b<;ar half the 10ift's, whe
Recor~ is to be removed; and where only ther this be a good confideration, or 
a Tranfcript Dlall be fufficienr, and where not, 202 

not, I 8 I A confu!tation granted, as to the Tith, 
What {hall be faid to be a breach of but as to the G1H:qm to proceed at Law 

Covenant, what not, where Leifee for (and that wirhout any amendment) as 
ye'.trs rendring Rent with a condition of t he fame was fidl: laid, • 104 
Re.entry for Non-payment, makes an . Touching the cuftom or London to 
under leafe of part to the Plaintiff with have a Horre fianding.in an Inn, to be 
a fpedal Covenant for his enjoying, the prifed by his next Neighbour, and fold 
tirft Leifor enters for Non-payment of to pay for his meat, wht*her this be a 
Rent, and fo avoids the Plaintiffs leafe, good cufl:om or not, and whether he may 
whether this be a breach of Covenant, by the fale of the Horfe pay himfelf for 

. 182., 18 3 a Debt due to him for the meat of other 
What {hall be faid for to be a gGod Horfes 1 as if one bring many Horfes to 

confideratiot} to ground a pr?mife upon an Inn, and after takes all away but one, 
to pay many, and whether for -one Ex- whether this Horle {hall be fold to pay 
ecutor to relinquifh to another, be a good for all the relt, or only for his, own meat, 
confideration or not, 185 . by the cufiom, 'l.07 

Where rhe continuance of a Suit upon' A Copyholder by the cuftom being 
a S eire facias upon a recognifance forfeited. to make a Leafe for one year on I y, make) 
fha11 be entred with a Recordatur for the a Leafe for a year, (7 fie de amw in 
b.enefic of thofe that pr01ecute for the for- annum during the life of the Copy
feiture, and where nor, I~ 8 holder, excepting one day, at the end 

Whether the Court may mitigate cofts of ev"ery year; for the Copyholder to 
or not after a"Non-fuit, ,and cofis given. enter, whether this be a forfeiture, ornot, 
according to the Statute of .... Jac. cap. 2 1;
J89 

What {hall be faid to ,be a forfeiture· 
of a Copyhold Eftare, and what not, 
by making of a leafe or Covenant to 
make a Leafe for one year, & fic de 
anno in annum for 10 years, and· this for 
'2.0 I. with a Covenant, that if he put him 
out after one year, or at the end of any 
one of the years, then the 1.0 I. he had 
beforehand fhould be for the Rent of 
the laft l1rllf year, whether this fhould 

D. 

DE-be for Rent referved ,on a Leafe 
payable yearly by equ,al porti. 

ons at Lady-day, and Michaelmat Qr within 
ten days after any of the Feafts, witha 

H h In 
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in the Term, dtbt brought for the arerages, 
for the two 1aft years after the tan days, fo. 

I 
In dept for fuc~ a Rent in pfeading whe

ther he is to fay,. pro duo bus annil finitis, 
ar Michaelmas, or not finitis till after the 
ten days, . I 

The word ~ii-y.._ implies a general war
ranty, but dedi pro me, & hteredibus me is 
is a fpecial warranty, 3 
Q.~jn cannot be without a feiun, 

- 7, 8 
Uifiurbance in the means to have feil1n, 

is a 'dilkih~, 7 
Where the parties have a ~ii,ip.,,,C,pJ.,lrt 

to plead after verdict, and before Judg
ment, 7,8 

Touching certainty in a O~~F,~~ion, and 
what certainty lhall be good, 10 

l!.:!:J(!t generally good in a D~~.l~ration, 
10 

A Declar.!ltion in an Action upon the 
cafe for"t'eve'ral confpiracies, whether good 
or not in one Declaration, and a Demur
rer for this.auie, I; 
. An Attion' ofU~l;>.t, where the fame is to 
be in the debet' apd detinet, and where in 
rhe detinet t antum being brought againft 
an Adminiftrator, .for Rent due in his time, 
and where he £hall be charged, ae bonis 
Teftatoris (s) and if not, when he Ihall be 
charged de benis proprijs, 21, 1. 3 

An ACtion of Q$tiJwe for a pledge after 
tender of the mony, and refufal of it, 

'2.9 
Damages entire given for words fame 

being""Xaionable , others not, {hall ~e 
faid to be given for wotds which were 
Acrionableonly, 37 

In an Acrion upon the cafe for a promife 
brought again!t an Executor, and doth not 
aver in his :Q~8ration, that he hath aifets, 
whether the"Decmration good, • 41 

A Copyholder deviJfth his Land to 
1. and R. his two S~'~, "-a'nd to the Heirs 
of their two Bodies begotten, and Wills, 
that each of them fuall enter at their fe-' 
veral ages of 2 I years" that his Executors 
fhall take the profits till they come to 
their fevera1 ag~s of 1. 1 years, what eftate 
by this Devife harh the Sons when to enter, 
and what efiate the Executors have by this 
Devife, 4'2. 

A man in the fidt part of his Will 
doth deviCe Land to one, and in the 
latter -part'~~Qf his Will i'ives it to ana-

• 

ther" whi<;h of them {hall have it 
·41. 

A man devifeth 7 1. to his Son; makes 
his Wife hIs· Executrix and dies, the takes 
another Husband and fa hath all the goods, 
th~ Wife dies, whether the Husband to pay 
this Legacy, 44,45 

A D~cIa~J~l), in Trefpafs, for flopping 
a way craimed by the Plaintiff; from his 
Haufe to a Mill, and fa back again from 
the Mill to his Haufe, and doth riot fay 
that ,this way was appertaining to the 
Haufe, whether the Deciarati'Jn be good 
or not, 47 

p~b.tbrought by the Son for Twenty 
Marks Rem referved upon a Leafe made 
by the Father, referving 2:) Marks Rent, 
at two feafls, folvendum to him, &. hte
redibus fuis, ad term;nos prtediElol, (and 
doth nor fay) per tequales portiones, the 
Father .dies, the ACtion brought by the 
Son for the whole Twenty Marks, and 
doth not fuew how he intitles himfelf to 
it, 48 

The Plainriff to have Darn~ges actorM 

ding to his Count, .and n~f'according to 
the finding. of the Jury where they find 
greater damages, than the Plaintiff counts 
upon, 49 

p~magcs given by tile J urj for the wound
ing, which was not found, whether theie 
dam ages are well given or nor, 64 

.A ~~~ur:r.er to a .Wri.t of appeal, 69, 
70 ,for that the fame lS mmus fujJiciens, to 
caufe the Defendant for to anfwer whether 
the caufe ought to be iliewed, wherefore the 
faine is minus JufJiciens, or not, with the 
difference where the fame is matter in Law, 
and where not, but matter infacr, 70 

A- I?,.tcl~ration in an Appeal, ought to 
be on t~ day of the return, or the Ap
peal loft, . 7 I 

Where a D}fJring/!s thall iifue to the 
Coroners, 7;, 'and wher_ the fame {hall 
be to the new Sheriif, and where not, 

75"76,78, 79 
Where a Decl.:a,r<\1ion in..an Appeal is 

good, and where not, 77,78,79,80,8 I 
.' ,82 8; 

In a De(J~ngion upon a Leafe made' by 
St. John'S' Colledge in Oxford, omitted hi~ 
in Curia pro/llta, whether the Declaration 
be good or not, 119,120 

The I?~cl,y,ation , in an A£tion up
on the care for a promife was this, 
the Plain.tiff fold a Haufe; re 1. S. the 

~ Def~n-
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Defendant being prefent did aifume in con- of An1'lUity, Heth for an Annu~y granted 
fideration of the faid fa Ie, if 1. S. did not for years, continuing the Term, and when 
pay him he would, and doth not lay that the fame is ended, ana when the Aaion 
the fale was fo made at the inlhnce, and {hall be in the debet, 6- detjnet~ :md when 
requeft of the Defendant, and the promife nor, 15'2. 
laid to be after the fale, whether this Decla- In a Declaration for' Debt, where the 
ration be good or not,. [0. I 20, Plaintiff iSr01he"'~·'~howthe Debt did grow 

I 2 I . due, and where not, I; 3 
A Declaration grounded upon breach Whether the Non-payment of a fum 

of prornile'~;' die fame being to procuril:: of mony exprdfed in a Provifo, in a 
an indenture, and a furrender, no place fet deed of Covenants for quiet enjoying, 
down, where this was not {hewed, that he {hall be a breach of' Covenants, and give 
was to procure fuch a one to furrender, caufe of forfeiture of a Bond entred into, 
whether this Declaration be gOJd or not, for perfonr.anee of Covenants or not, 156 

124. 125 W here >-9~rpages ~ntire, and \IV here fe-
Touching a I?ifc~n;~I?l:l:lnce of P~<:,ces, veral, are to be gl\'m by the"Jury, and 

what fbalJ be .. (aId to be a dlfcon- where not in Atlions of Battery againH; 
tinuance ofProces , and w.hat not, whe- two, and in A8:ions of Trefpafs, with tPIe 
ther the fame day that one Proces is de- difference between rbe giving of damages, 
termined, the parry ought to take out a and Colls, 157 
new Proces or not, and whether the fame Touching pur~am? and the proceedings 
ought to be done prefentlYt and to be da- there in a \Vrit of righr, and the Bifhop; 
ted, on that very day, as the other and where the Biihop Cttriarn fum Temi
was determined or not, and if there be any fit, and what proceedings are then to 
interim of time between them, whether be had, 1$9,160, 161,161-
this will make a Difcontinuance, of the Touching the power, and jurifdiction 
whole or not, • J 4; of the Billiop of Durhilr» before the 

A -matter in Law; touching an award Statute of"7 H. 8:~~p: '2.. and fince as 
continued by an entry upon the Roul touching the pardoning of great offences 
with a Curia advifare 'Vult, until fuch a by him, . 160 

term, the parties overflip a whole term Whether a Recovery in the Commonplace 
without moving any thing, whether this, of Lands in Durh,z7?1 be good or nor, 16;) 

fh:~.ll make a di(<;9J)tinuan£e' of all the TouchingadifContinuance, where Te
proceedings or not, and what continu- nant in tail is, the-remainder in Tail, the re
ance is to be of Proces ,or otherwi(e mainder to the right Hejrs of Tenant in 
hanging the matter upon Curia advifare . tail, Tenant in taiibargains and fells, and 
-rmlt, 144,145 levies a fine to the bargainee with Pro-

A.Dec1~raJ'Qn in placiJo debiti~ and de- clamatil)fls, with Warranty, whether this 
dares, as for an Annuity, as in a Writ lhall make a difcontinuance, and what 
of de annu"'; redditu a retro fore, whether fhall be difcontinuance, what not, 162.,16 j, 
this Dec1aratic;m be good or not, the fame 164, 165, 166; 
being for 10 1. de "'"?luati redditu, I 5' I , 1 67 

I )2.. Touching Devi}es, and whether a Haufe 
W betber an Action ofP~btclieth [or an in London maY-by the cuftotn pais by De

Annuity for years, for Life, or in Fee or vile without the aid of the Stature of 32. 
not, the Declaration being;, debet 6- H. 8. cap. 18. of LeakS, 16, 
i_jl4jfe detinet (and allO fubftraxit,) j 51, Touching R,~\';'er, and where the\N"ire 

• I ;1 {hall be endowed of a bafe Fee, 165. 
What Declarations are aided by the The Plaintiff declares ill an ACtion of 

Statute of 'i g"'£liz... cap. 1.1 .. of Jeofails, Covenant for breaClitnIiot paying of mo
and what not, I S 2. ncy covenanted to be paid for tbe fraught 
. If w..ords Nugatory be added to u,pe· in a Ship, (pro tata transfretatione 01'J1o

cla,ation, having matter of fubltailce in it, nium premiflarum, and doth not fet forth 
whether this lliall make the fame vitious~ perf OIln an Ct! of his part, being to provide 
or not, 151 the Ship to fail with thefirft Wind out 

Whether an Action o( I?c~t, or a Writ of the Hle of Lin to fuch a place, . whe-
'{ . H h 2 ther 
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ther this Qeclaration be good or not, - fo. Court: acquainted with it or not, ! 1 7 
]67,168, 169 

The Plaintiff ,p:c;~la.res in an ACtion up
on the cafe for a prG>mife, that he at the 
requeft of the Defendant,' (but with the 
Plaintiffs own mony) did buy certain 
Wares, which were for the Defendant 
tranfporred into Ireland; the Defendant 
affuming, to repay the mony fo by 
the Plaintiff l"aidout for him, for Non
payment the ACtion brought, whether 

. this Declaration be good, with an Aver
ment that thefe goods came to the De
fendants Hands, and where fuch ah Aver
ment is neceffary to be in a Declaration, 
and where not, 1 69 

. A D~s.~~iQn in Af'fau]t and Battery by 
tite Malter, for beating of his Servant, 
and doth not lay per quod fervitium amijit, 
whether this be good or not, 1 7 j 

A man by9.e,~~Lduring covertu~ makes 
a Joynture to his Wife ; afterwards the 
Husband and Wife joyn in a fine of this 
Land, the Husband dies, whether the 
Wifelhall now havel)Qwer or not, 17; 

Where mony is to be paid at a day ~~ 
come, by an award m.ade, or otherwife 
lhall be faid to be a ,~\JtY'preferitl y before 
the day of payment , and where not, 

178,179 
Where Q1JJliQJ1.~~on may be aUedge"d 

upon the certifying of a tranfcript of a 
Record of IndiCtment for Felony, and an 
Outlary upon th~ fame, and where it is 
fufficient to remove the Tranfcript upon 
a certiorari) and where not, 181 

Whether a variance in a Declaration 
by a mifnomer fhall be aided o~ 110t, the 
variance being between the Original and 
the Declaration, 184 

Whether the De.vifc of a Remainder 
of a Term for year; be good or not, with 
the difference between a Grant and a 
Devife of a Term, with a remainder over, 

19 1,191 ,193,194 
In an Action of Trefpafs for the can· 

ceiling of a Deed, and doth not lhew in 
his DedaI~ion that he ever was pofTeffed 
of the Deed, whether this Declaration be 
good or not, 2£4 

Whether the Plaintiff afrer a Demur
rer may Difcontil)u~ his Attion to fave 
payment ofcoffS'~ when the caufe by the 
Demurrer is in the Judgment of the Court, 
whether fucb. a Difcontinuance may be 
without affent of parties , and the 

E. 

ELeCtion by agreement for payment 
of Rent referved at the Feaft day, 

or within I:,). days after, within the Term 
for the 1aft paymeRt, the agreement being 
determined, the EleCtion is gone, the term 
being ended, the contraCt for the 10. days 
is determined, I 

Error in faCIo to reverfe a Judgment, 
where the fame may be, and where not, 

5'~& 7 
Error to refute, to admit of:l principal 

challenge taken, 5', 6 
~ to reverfe a Judgment for matter 

of variance, 7, g 
Not to affign for ErrQr, matter of Abate

ment, which ought to have been pleaded, 
and omitted, 9 

E!!2r for want of a Warrant of Attumy 
entred in fuch a Term, 2.[ 

Where an Exec;¥e-0r, 'or Adminiftrator, 
{hall be charged, e bonis propriis, and 
where nor, 2.2, 2. 3 

~An Executor, or Adminifl:rator is in the 
firfl: place to pay Rent referved, before a
ther Debts, II 

An E.xecutor may waive the polfcffion' 
of a Term to be difcharged of the Rent, 
and then not to be charged with the Ar
rears of Rent de bonis propriis, 2; 

What lhall be' affigned for ~or, and 
what not, after Judgment, 2.4 
~r to reverfe a Jud~m~~t i~ a Writ 

of right, becaufe the Platnufi dJd appear 
by his procheine amy, and at his full age, 
did profecute his fuit, and recovered per 
prochtine amy, whereas it: fhouId have 
been in proper perCon, or by Atm-my, and 
wheth~r this may be affigned for Errqr, 
after Judgment or not, 2.4 

Not to affign that for.k!:9r, th:lt which 
is contrary to the Record, or contrary to 
the duty of a Judge, ~4-

Death at any time, may be affigned for 
~, 2.4-
. Not to ailign that for fu.r..2:, of which 

he could not have advantage by way of 
plea, 2.5'. 

Nor to affign for Error,. and Error en 
fait 
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faIt, where before he might have had be~ A£l:ion of Trefpafs againft three, the Firfl: 
ne6r of it, by way of anfwer, 2; pleads to all, non Culp. the Second, 

An Infant cannot make an Atturny, nor pleads as to part, non Cufp. the Third, 
appear by Atturny, this at any time may as to another part pleads non Cul,. 
be affigncd for Error 25 iffues joyned againft them all, the Jury 

Error Affign~, fo~ that feveral Plaintiffs found the firft guilty of the whole, 
Joyri'ed tn an Atl:iol:1 of Covenant, 25 the other guilty of the feveral. parcels, 

Touching Eftates, and when they are and affeffed damages entire for the Plain
to take effect, by conUru.aion of Law, the tiff, ~nd Judgment given accordingly, 
fameto be as (oon as may be, 27 Error quia Juratores fe male geJJerunt 

Error affigned to reverfe a Judgment, in 'UerdiCfo dando, whether this be El ror 
bealUfe the fame was given on the Effoyn or not, 50 
day, and what proceedings may be had, What exceptions {hall be good, in a 
on the £ffoyn day, and what not, and Leafe of the Kmg, and of a common per
touching th~ returns, and Tefteof Writs; fan, and what not,· 55, 56 
on the Effoyn day. InfpeCl:ion of an In- A Writ of fum:- to reverfe a Judg· 
fant good on the Effoyn day. All the mene given at Durham, the Record 
Judges by intendment of Law, to be certified to be taken before eights being 
ready in Court the firfl: day, and fo they removed, it appeared to be raken be
u'ed to be, ;2, 34, fore nine, whether a Writ of Error de 

j 5', 36 Recordo quod coram 'Vobis rejidet fhall 
Error to reverfe a Judgment for that be or not, and whetber the Judges may 

at ·tht> rime of the Judgment, the party proceed to examine the' Errors upon 
againl1 whom was an Infant, &- hoc para- the Record certified, and in Court, 5 R, 
tllS eft verificare prout Curiu 'Vult, this no 5'9 
Error, fltherwife if he had concluded &- Error to reverfe a Judgment given in 
hoc paratus eft 'Uerificare only, this had Debt for 2.0 1 .. Rent becaufe the Plain
been good, and traverfable, - ~ 7 tiff in his Declaration did not {hew, 

Error to reverfea Judgment in an Action . how the Rent grew dUe, whether this be 
upon the cafe for words, for that fame a good Error, 6; 
words bting Actionable, and others not, Error to reverfe a Judgment in Debt, 
the Jury gave intire damages, this no Er- for-ui'at Judgment was given againfl: 
ror, for that th~ damages are taken to be the furety, no Judgment being given 
for the words ACtionable, 37 againfi: the principal. Second Error, Judg-

Errqr upon a Judgment in Wafl:, the ment againfl: the (uerty, tam pro debito, 
Jury found the Wall: in the places affigned, quam pro 20. coils , no Judgment 
and in another place not aiIigned, and dam- being againll: the principal. Third, Er~ 
ages for the whole, 37, ; ~ ror the Judgment was , quod fit in 

A man takes to Wife, an executrix, the mi{ericordia, whereas it did not appear, 
Debts paid, he hath Goods in his Hands to that there was any appearance to War
pay I.:egacies, the Wife dies, whether the ant the Judgment, whether the Judgment 
furviving Husband may be fued by the be Erroneous for thefe Errors, 65, and 
Legatees in the EccleGaftical Court, for whether this Judgment given at Briffol, 
their Legacies? or not, ~ 45' according to the cuftom {hall be made 
~ for a Mifl:ryal, in a quare impedit good by the cuftom, 65 

upon the grant of the next avoidance in Error to reverfe a Judgment given in 
London, to a Church in the Counry of Debt, in the Court of MarfhaHie, in an 
Wigorn, the Hrue being' quod non conceffit, indebitatus ajJumpfit, for not £hewing how' 

. 47 it grew due, 67 
f:rror to reverfe a J udg,ment given in Error for that the Bail was not entred 

detinue, becaufe Judgmen.t was given ac· as it ought to be, being but for parr, 
cording to the finding of the Jury, they where it ought to be according to the 
fi '.:;mg greater damag~s for the Plainriff J udgmenr. 107, ~r in adjudicatione 
than he counted upon, 49 Executioni!, .7 
~t() reverfe a Judgment given in an Touching Extinguifh~nts, a ~an 

havmg 
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having ~eafe for years in his -~wn ~ight, 
afterwards the ReverGon of the Inheri
tance of a moity therel)f defcends upon 
his \Vife, whether the defcent of the Re
verGl)n of this moity coming to him in 
right of his Wife, fhall extinguifh, and 
drown the right, and inteTeft in the 
Term which he had in his own right, 
or not, fo, I I 8, II 9 

In an E 'eBione rmlte, whether it is fuf
fidem to prove t e ejectment at any time 
after the Leafe made, and before the A8:ion 
brought, 12.2. 

For Error affigned, that an amercia
rnent (being offered) was unreafonable, 
whether this may be affigned for Error, 
and whether a moderata mi{erieordia may 
be had in fuch a -cafe, 12S 

Whether the principal and Bail 
may joyn in a Writ of Error, or not, 

t"" 
u5' 

T ouehing affigning of Errors in Law, 
after an Error in fait affigned, and how 
the fame to be alTlgned Errors in the Body 
of the Record, 12. S 

Error.. in the Judgment in an inferiour 
Court -being, quia videbatur Curid! ideo 
&onceJJum eft per Curiam, whether a 
good Error, 125', 12.6, for Conjider
tltum, 
, ~to reverfe a Judgment given in a 
Trover and ConverGon of ;00 Tot/dlls 
land!, whether good or not, BarrelllH 
cervijid! & pipas vini, 12.6, 12.7 

Error to reverfe a Judgment given at 
Du;h61m, by force of a commiffion direct
ed to 9, and the fame Executed by 8, 
this appearing upon certifying of the Re
cord, whether [his be Error, 1l.9,qo, 

13 J, I P 
Brt. de Errore, de Recordo quod ee

ram 'V(,bis Prejidet where to be, 12.9,1 j 0, 

qr,132. 
¥rror to reverfe a Judgment given at 

Durham again!1: an Infant, for that he be
ing an Infant did appear by an Attoroy, 
whereas he ought to have appeared by his 
Gardian , whether this be Errqr or not, 

I U9, qo, ql, 131· 
Error, that a Judgment was given at 

Durham, by 8, by force ofa Commiffion 
direCted to 9, whether this be Error or not, 
~ Il9, 130,1;1,131 
---nent granted [0 one for his Life, 

X Rent granted to one, .and to his Heirs, 
Habendum , for his Life, and· for the 

Life of 3, others, what lill!!.: this 
grantee hath in the Rent, 1 ;S', 136, 

137, q8 
What thall be faid to be a forfeiure 

of an Efl:ate, and what not, if Tenant 
for Life-cro-make a Feoffment in Fee to 
I. s. and his Heirs fQr the Life· of th~ 
Feoffor, whether this be a forfeiture, or 
not ,and what fhall be faid to be a for
feiture, and what not, whether-an Ellare 
that paffeth by way of LimitatiolY-, ihall 
make a forfeiture or not, 1 ; ;, & 1 36 

What remedy an Obligor {ball have 
againfl: the ExecutQL of the Obligee to 
have the Bond aelivered 1,lp, the mony be
ing paid to the Tefrator in his Life 
time, and his promife to deliver up the 
the Bond, and what ACliom are main. 
tainabIe aflainfr an ExeCutor upon a lim
pIe contract, or promife, upon good con
fideration with the Teftator, 15'8 

Emr'to reverte a Judgment given at 
Dzirh.;;' w he~her a Judgment final is to 
be given in a Writ of Right or nor, 15'9, 

160,161,& 161 
An Infant, appearing by his Gardian 

comes to his full age, continues frill by 
his Gardian , whereas he iliould have 
been by Atturny, Judgment given for 
him, and this affigned for Error, whether 
this be Error or not, - I 7 I 

Error to reverfe a Judgment given a
gaiii"lfan Infant quod .capilltur, whether 
this be Error or not, 17" 

Error to reverfe a Judgment in an infe
riour Court, being concefJum for conjide
ratum, and a Capiatur for a mjfericorJill, 

179 
The Earldom of Arundtl,the only Earl-

dom by preicription, 196 
Error to reverfe a Judgment in an' Atti· 

on of Debt brought by an Executor, and 
doth not fay (& profirt hie in C uri" 
literas Teftamentarias) whether this be 
Error or not, and whether this daufe be 
matter of fubftance, or of form, 100 

&.rrJD: to reverte a Judgment in Debt, 
for that he then was and frill is an InfAnt 
within age, w.hether this be a good Error, 
and how the C9urt is to proceed for his in
fpection, 2.0S 

Error to reverie a fine for want of Pro
da'iDations" the Proclamations reverfed, but 
the fine remains a good fine at the Common 
Law, . 206 

~ to reverfe a Judgment glv~n 
lfl 
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in the Court of MadhaHie in a Trover 
and . wnverbon, for that none of the 
parties, at that time were of the Houlhold, 
whether this be a good Error to Reverfe 
theJudgmentornot, fo.107,108,209; 

. 210,1II,212, 21 3, 21 4 
Error to Reverff a Judgment in Debt, 

for~er of variance ( S. J Saxey, alias 
,lic/us Saxex, whether this be Error or 
naG 116 

Error to Reverfe a Judgment in Debt, 
for that the Defendant plead~d conditi
ons performed in London, whereas .it lhould 
have been at Co-c,'entry, but this being fo 
done by aifent of parties, whether this {hall 
be Error~ '2. 1,6 

A man by will devifeth Land to Robert 
his younger Sqn imperpetuum, and after 
his deceafe, the remaindtr to his Heir 
Male imperpetuum, with divers like Re
mainders; proximo jiliofeniori, & hee
J'edi ma{cuto imperpetuum, what Eftate ~y 
tliis devife Ro!7ert hath, wh~ tor 
life, or in Tale, 119, 210,2.11,2,11, 

223 

F. 

L And given in Frankmarriage- by one 
with his Daughter, when {he, and 

her Husband were both of them infra an
nos nubiles, a divorce at full age (ued by 
the Husband, by this the Frankmarriage 
is defiroyed, 2-

A Feoffment by one Coparcen('Zf of a 
Mannor, made of the whole Mannor, car
ries. but a ~oity, 4 

-What Offences are Felony, and what 
not, in regard of thOe place where done, 

13; 14-
Goods morgaged, and not Redeemed, 

not to be forfeited by Outlawry, 
29 

A Copyholder fO{' life Builds a Houie 
and dies, the Copyholder of Inheritance 
pulls this Houfe down, contrary to the 
cuftom, whether this be a forfeiture, and 
what {hall be [aid. a forfeiture of a Copy
hold Elbte, whatnot, 50, lI, p. 

All Franchifes are derived from the King, 
5;,56 

Oae Fee fimple cannot depend upon 

• 

another, by the Rule of Law, 6 j 
What !hall be raid t() be Felony, and 

what not, in cafe of a Purveyor~ wrong
ful til king within the Statute of 5 E 3. 
cap. 2.. and by a Deputy Purveyor; 
96, 97, 98, 99, and what taking by 
a Purveyor {haH be faid to be Felony, 
and what not, 98,99 

As touching FaGtors, and how they are 
to demean themfelves in the due per
formance , and Execution of Authorities, 
given to them 1Jy their Mafters, 1 0;' 104 

105 
The Burning of a Barn with Corn, 

whether th~ be Felony by the Common 
Law, or whether only by the Sta~ute, of 12 
H. I. cap. I. 111. Clergy taken away 
from fuch a Felon by the Statute~ 

Ill. 
Touching the forfeiture of a Bond J be

ing condition to fell a Houle to I. S. be
fore fale made to him, he fells the fame 
to 1. D. whether the Bond by this be for
feited, 117 

Touching a fine levied by Tenant in 
Tail, remainder in Tail, whether this 
fine, with warranty upon it, £lull make 
a Difcontinuance, or not, 162,163,164, 

• 16),r66,167 
LdTee for years rendringRent pay

able at Michaelmas with a condition of 
Re-entry for Non-payment before Mi.chael
mas, the LeJIee is 9ulled by a Stranger, 
the Diifeifin continues till the day of pay
ment, the Rent is demanded, and not paid, 
whether the Leffur. may- enter for a for
feiture, 18 I, 181 

A man makes.a Feoffment to the ufe of 
his laft Will; whether any thing do pafs 
by the Will or nor, or by the Feoffment, 

200 

What Thali be faid to be :t forfeiture 
of Copy hold Eftate, and what not, 
where by the cufiom a. Copyholder may 
make a lea[e for one year only, he makes
a Leafe for a year, and fo de an no in sn
num during the life of the Copyholder, 
(excepting one day at the end of every 
year for the Copyholder to enter) whether 
this be a forfeiture of his Copyhold~Efrate, 
or nat, and what iliall be faid to be a 
forfeiture of his Copyhold , what not, 

215' • 
What thall be faid to be a forfeiture 

and what not, whether the Ldfee for life 
makes a leafe for Three lives., whe

ther .. 
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[her a forfeiture, fo. 219, 2~O, 22 I, 222., 

2.2~ 

, 

G. 

WHether a Grant is to be qualified 
by the imagination <;?f the Grantor, 

or nor, • 4 
A man grants a Mannor, which he 

hath not, he is not bound by this grant, 
but by his exprefs Covenant, to per
form this Grant·, he {hall be bound,· 

4 
~ grant is good for fo much as a man hath 
power in him to grant, 4 

The Kings gram, how to. be confiru
ed, where it cannot be to a double intent, 
it {hall be according to the Kings meaning, 
if to a double intent, whether the fame is 
not void, ;, 6 

The Kings Grant made upon the falfe 
fuggefi:ion of the party whether it be void, 

6 
When by confiruction the Kings fecond 

grant fhall begin, there being a former 
Grant in being, and no exprefs words 
when the fecond thall begin, )' 6 

The Kings grant good, havil1g a con
venient certainty therein, and what cer
tainty is requifite in the Kings grant, 

10, I I 

A Grant of a Rent, and a grant of a 
Common, with the diffenmce between 
them, 18 

A grant of Land with all Commons 
appurtenant to the fame, what Common 
paffeth by this,· 18 

A Copyholder havirrg purchafed the 
Inheritance of his Copyhold Efrate grants 
the fame, with all Commons thereunto 
~elongjng, whether the Common before 
ufed, when he was a Copyholder, doth 
pafs 01' not, I 8 
, Whether in a Grant,·the·words reputed, 

OJ:' ufed as part or parcel, &c. fhall extend to 
pafs Common, I y 

A Grant of a Tenement, with • fuch 
Commons, Ilnd profits, as had been before 
ufed by the Farmers, formerly the fame 
cf.ljoying,.whether by this Common paffeth, 

19 
A Grant made with a uJitatum [uiF, 

.. 

to a Temof, where' good, lind how far 
available, 19 

A Grant made of Common by one by 
the name of Richard Abbot, his name be
ing Robert, whether this be a good grant, 
and to what intent the name of the Gran. 
tor is put in a deed, 2. r 

A Grant which doth conftare de per-
flna is good, 21 

A man grants prefentationem to one, 
~andoctfflq? ~ quomo~ocunq; Ecc/efta 
vacare cO'lfl~gerzt, pra umca vice tantum
Ac inJupe.r 'Voluit, & concejJit, that th; 
grant iliall remain in force quouIq; cIeri. 
cum habilem & iJoneum by his prefent
ment fhall be admitted; intl:ituted, and 
indu£l:ed, whether this Grantee muft rake 
the next avoidance, or by the claufe (Ac 
infuper) may take his prefenration when 
he will, 26,& 27,28 

A grant of a prdentation to one, to be 
. made by him, or by his Affigns, when he 
will, this a void grant, being contrary· 
to the nature of an Advowfon, 27, 28 

A grant of a prefentation to one, not 
faying the next, when this prefentment is 
to be made, ·27 

A grant of an interefl, and of an Au-
thority,and the difference between them, 28 

Tenant in Tailgranrs the next avoi
dance, and dies, before the Church be
corns void, whether the grant be deter
mined by his death or not, and whether 
this grant be void , or voidable by his 
death, with the difference where the 
grant is made, of that which is parcel of 
the Entail, and where it is of a thing out 
of the Entail, 32, B, H 

By the grant of a Mannor cum perti'llen
tits, an Advowfon appurtenan~ paiTeth, 
but not by grant of an Acre of Land 
parcel of [he Manpor, cum pertinentiis., 

Tenant in Tail of a Mannol', to wh~~ 
an Advowfon is appendant, grants proxi
mam ad'Vocationem, (the Church being 
full) and dies, whether this grant be void 
by his death, ; '; 

Whether a grant by Copy, 'made by 
a Copyholder of a Mannol' be good, or 
nor, 57;;& 

A man !Cifed of a Mannor and T ene
mendn Fee fimplC:', and alfo of a Leafe for 
years in the Ville .of Dale, by deed of bar
gain, and fale doth give grant, bargain, 
fell, enfeoff,. and confirm the faid 

• Mannor, 
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ments he hath in the Vill of Dale., whether 
-the Leafe for years doth pa~. 99,1.0,0,-101 

Where the Grant of the Rjng {ball be 
good with genetal words, and where not, 
but with a (pedal recital of the e1late of the 
King. 196 

0·· F ~erbage, and what {hall be a good 
Selfin of Herbage. 7,9,10 

How an Heir of Cuft01l1:lry LatKi in Bu'r
rough Englilh by tva, of pleadin~, is ~o 
intitle himfelf, whether to fay; propmquWr 
btJ1rtJ,ot Junior filiUlJ9 3. andif the yOU1Fg
elf: Son being heir in Burrough Engt~ dies, 
who. thall have the Land. , 9; 

Touching Hetriots and Avowries for a 
Herriot, what fuall be a good AVoWry, and 
What not. 101,102-

Touching the nature of 1;1abetjJ~ms 
\there a Rent is granted toOIlt)snd his helts, 
Habendum to' him for his life, and the life of 
three OtherSf '/ttiJ 9peratur by this Yahe".. 
J"iH, and what Eftate doth pafs by this. 
Grant. 13) 

Touching Honouts,and the Honour of P et
Wdrth and of Arundel, and whether theBa
nour of Petworlh is, or may be held of the 
Honaur of Arunael, and how one Honour 
maybe held of another. 194,195,196,197 

An Honour muft be drawn and derived 
from the King. 19$ 

Whether an Honour may be held or ere-
tued by a Subject. ibid. 

Whether a man may have an Honour, a 
Barony, or an Earldom by Prefcriptiotl, or 
not, and whether the fame may be held of 
any but of the King, or not. 19 f J 196 

Whether an Honour may be without a 
Court Lt:et to it, or not. 196 

Touching the Henours of Dover, and of 
Wallingf.ord , and how they are holden, 

196 
Whether other Mannors may be annex· 

ed to an Honour without an ACt of ParHa
men, or not. ,;bit/. 

Whether the King tuay create the Man .. 
nor of another to be an Honour, or not. 

ibjJ. 
Whether an Honour may be created 

without an Act of Parliament for it. ibiJ. 

Whether Appellation fhall make at) Ho-
nour, or not. ibid. 

Of what an Honour is to confra ([cit.) 
of Lands-, Liberties., and Francbiles. 197 

A Hobe," ClJrF1U to" the Warden of the 
Fleet, to' bring in the Body of a Prifoner in 
his Cttftody, who refuGng to make his re
tOfn another day, given him upon a pain to 
retorn the B9dy. 1.01,'2.01. 

Touching the word Heir, how the fame 
is to" be c011ftrued,being 'fJOmen CoOtCfivum • 

• 1.19,'2.'2.0,'2.'2.1 

I 

T Wo Joy~ten~es of a Mill {or years, 
one grants his Efrate and dies, the 

other Grants, Batgains, and Sells rno!enai
'Ifflm fuum generally, and aU his Efl:are, 
Right, Title, and InreteH, and GoV'ena:nts, 
to f.1ve the Vendor hatmlefs, from all former 
Atb and Dtftutb:ttrces, widr a :fJand to pe'r
form the fame, the Vendor evicted out of 
part; brings an Action of Debt, the Bond 
forfeited. . 2~j 

Two JQ!~~~~~ts feifed per my, & per 
thlt; one of them by Deed, doth b:!rgaln, 
and fell totum ftatum [uum, the other dies 
before the inroUment, whether a moityonly 
paffeth, or not, ; 

Two 1?1f!!eI!~nts,the one grants all which 
he hath, and by Survivorfhip takes upon him 
to pafs all, and binds himfelf in a Bond to 
perform it(without any words)of as much as 
in him was, by an evitl:ion of part,whether 
the Bond is forfeited. j,4 

Whet?er ~~Y':l~~~.~~s; as to the poffei1ion 
of the thmg tn ]oyoture, are not fei{ed by 
Entrertieli of the whole, and of every part 
eq~lly, and whether iA right only of a 
mOiry. l 

A Feme fole demandant in an Affife, after 
V erdrct, and before ll,!qgmenr, takes a Hu{: 
band, whether this be any'caufe to hinder 
Judgment. 5' 

A J~sig~en.:t.not to be avoided; bUt by 
Plea, no time 'to plead thi'! between Verdict 
and Judgment,; after Judgment the time'is 
pail. .. ;,6,7,8'9 

Where a Judgment lhall be erroneous 
for matter orvada-nee, and where not, 
and where the Party hath a day in Courr, 

I i and 
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and where not, to plead after Verdier, and \ t9 a Writ of Appeal ~ {hall relate to the 
before Judgment. 7,8 firfl: day, a day given by the Court for Ar

Touching the courCe in the entring of gument there, of, is but only a day of grace. 
~, where the fame is to be aflirm- , _ 69 
ed, and where to be reverfed. 1 I ,After JLl~g~s ... ,have argued a matter in 

Judges Opinions after Argument, not to Law, and uporiArgument delivered their fe-
be Iillgrea ou[ to the feveral Points by any vera} Opinions, and fome of the Judges fl:ir
Counld at the Bar. • 1 1 red new matter, not moved, before at the 

Whether feveral Confpiracies may be Bar, nor Bench, and upon this new mat.ter 
j~~in one Declaration. 15 grounded their Opinions, whether this new 

-Not to ~r:!~ feveral, Defendants in one matter may be argued again at the Bar and 
Acrion upon the Cafe for fcandalous words Bench by the other Judges,or not.8 1,82,83 
at the Common Law, but otherwife in. t?e An ~~~l~wsrt of Murder,the Prifvner at 
Spirirual Court. . ' . Ibtd. Bar ready For trIal, and ~11 challenges rcleaf-

AJllfrice ofJ~eace, where 10 pleadmg ~e ed, theJury charged to ll1<]uire of theFalt, 
is to thew how he was fo made. Ibid. who found two wounds gwen, the firft of 

No J!lwn~n [~ be granted by the them to be mortal, of which he died, they 
Court of Requefl:s to fl:ay proceedings in hud two wounds given, but fay nothing of 
the Court of Kings Bench.. 20 the third, there being thrfc named ;n the 

Where the Husband and Wife are t(d2!'~..., Ifldictment,whether this be allnding accord-
in an Acrion, and where not. 11 iog to the Indiament,or not. 86,8.],88 

Whether an Ipfanr, make, or appear by Touching the power of J~lfl:I«;;t,'cs :.QfdJliji 
an Attorney. 2; prius, and what Pleas may be before them, 

. Whether of the co~ing of an l!lf:~~ to puis Ie dar.rain cominuance, what not. 92.,93 
hIS full Age, thtl Court IS to take notice, or An Indl~m~ot of M~rder,1:eing quod per
whether the fame ought to be pleaded. cujjit, anaaofh-not"iajt( felonice perculJit) 

ibid. whether good or nor,and whether the word 
Where feveral perfons are to ~. in an Murdravit doth imply felonice or not, or 

Acrion of Covenanr, and where not. A whether Juratus eft doth imply [elonict'9 3 
man bound to three, fllvendum to one of Whether a man by Grant, or by Pre
them, whether all to joyn iA this Acrion. fcription, may have an interefl: in Tret's 

2.6 that grow in alieno folo, i'il'Wtiat cafes, and 
Whether aJq£gm~t given on the Ef- to whatpurpofes this may b~, and to what 

foyn day, be good ornot; and what Pleas not. 93,9<f.,9S 
may be pleaded on the Effoyn day ,and what What fhall be [aid to be a good jufl:jfica
not. 32 ,34, 3~,36 ti2}J.in an Acrion of Account agairTIrOOe 

No JY,dgrnent to be giten upon default as a Faetor, ~aving Jewels delive~ed to him 
before qua.rto die poft. 3; to Merchandlfe beyond Sea for the beft pro-

Whether anlofaru; be bound by his pro- fit of him that delivered them. 103, I C'4J 
mife to pay monytor the Cure of his Fa!-. 105' 
ling Sidmefs. 2.9 TouchlOg Inns~, and Alehoufes, not [0 

A Difl:refs is taken by the Bailiff for the keep an Ion Mout a Licence from the 
parties nO.t appearing ,at a Court Baron, ~nd King, not to keep an Inn and an Alehoufe. 
in an AcrIOn of Trefpafs brought for thIs, 109 
the Defendant jufiifies, whether this be a It;.d!crEl<:.~c.,!!~alhed, being CoUis for Cofl~ 
good jlr,lJlifi~~Fj9!! or nor, and where Cat- but If the partIe be outlawed ~efore the Co
de difl:rained may be fold, and where not, roners, whether he may [hen qualh the In
and where the Difl:refs lhall be forfeited, dicrrnent by way of Exception, or put to 
and where not. )2·,53 his Writ ef Error. ibiJ. 

In an Aetion of Trefpafs for breaking Where Husband and Wife lhall191'Jl in 
his Clore chafing, and driv:ng of his Cat- ACtions, and where not, whether to joyn 
rIe, the Defendant jufl:i6~s"quOfZJ intratio- in Trefpafs, quare c/(lu[um fregit, or not. 
nem & effugationem, and faith nothing to I I 0, I I I 
the breaking, if this jufl:ification be good As touching Joyntetla~Jts and the fever-
or not. 64 anceoftheJoymure,where the (arne !hall be 

A Judgment given upon a Demurrer un- by a di(CeRr, or otherwife, and where not. 
- '~-'-"- I 13. Whtre 
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Where a j;I~ift<::~ti?n to fl:op the ancient 

lights of another filall be good by the Cu
flam of London, and where nor. I 15', I 16 

One is charged for words fpoken in Mid
Jlefex, he pleads, and iu.!tifie~ as to wo~ds 
fpoken in EJI'ex , whether this be a goo~ JU
ftification. tbtd. 

That Judges are to give .fudj,~~~nt ac
cording to the Verdicrof the Jury, astothe 
matter by them found. t I 8, I 1.9 

An Indicrme.,!lt, having the word dedit, 
but not :per'C't:Jjti;whetber good,or not. 1'1.4 

T ouching I~@ of c;harters, and 
the inrolling of Prince Hmry s Charter of 
his Creation to bePrince of WaleJ. I j 1 

Where the Husband and Wife are to 
jo!.£l in an ACl:ion; as '1n ah Avowry for 
IIent; due before and fince the Marriage, 
and in other ACtions, and where not. I 35' 

A Trefpafs to be 7. Maii, the Defen
dant jufl:ifi~s the Trefpafs done 1 d Maij, 
and coilcludes with this (which is the fame 
Trefpafs) whetHer this be a good Jufl:ificati
on, or not. . 138 

Whether a man may ju~ifie and plead in 
defence of Murder, at nOti- 141 

In Trefpafs for breaking and eotring his 
Houfe at eleven of the Clock at night, and 
carrying of him before a ~_ at Peace, 
the Defendant being a Confl:able ju~, 
this by force of a Warrant to him din: cd 
by the Juftice of Peace fa to do,whether this 
be a good juftification, or not, and what 
{hall be a good jufl:ification in fuch a cafe, 
what not. 146 

Touching a. Juflice of Peace, and the ex
ecution Of his Wa't''i'aiitsbj a Confl:able for 
bringing one before him, how he is to make 
his Warrants, and what to expre(s in them, 
and whether heis not to expreis the caufe 
what it is for in his Warrant. 146 

In an A6tion of Treipafs, Q...uare tlaufum 
fregit, the Defendant j~,fti.fi~s under the 
Kings Letters Patents, without pleading (hie 
in Curia prolat.) whether this jufl:ification, 
thus pleaded, be good or Dot. I 54, I; 5 

What ihall be faid to be a good jufiifi
cation, and what not, in an Action "lipan 
the Cafe for a Confpiracy, for conrpi.;. 
ring to indite tne Plaintiff for a fuppoied 
counterfeiting of a Letter contrary to the 
Statute of 33 H. 8. cap. I. and whether th
grollnding of an IndiB::ment, and tbe pt()fe
tution thereupon, upon the fufpition of others, 
and not upon the Parties own fufpition,whe
ther this jufl:ification be good, or not, 149, 

150, 15 I 

Where a Jl!dgl11em final (hall be gi
ven, and where riot, but a common judg
ment upon default of the Tenant in a Writ 
of Right, and where, and in what cafcs a 
Judgment final fhall be given, and whether 
the fame may oe given againft an Infant, 
and in what cafes upon default, afrer the 
mife joyned in a Writ of Right, and whe~ 
ther aJudgment final, upon a default, !hall 
be given without a Petit cape, or not, and 
the difference where the fame is upon gene
ral default, and where there is an imparlance 
and a default. 15'9,160;161,162. 

Touching I'J!<:g![t~.llt§ of Deeds of Bar
gain and Sale by the Statute of 27 H. ,g. 
cap. 16. and the relation of the fame. 16 3 

Whether an Jnnkeeper ,JIlay rNain a 
Hork from the true Owner, demanding of 
him for his Meat, till he be paid for, the 
Horfe being there left by a Srranger un· 
known to the true Owner, or not. 17 cj 

Whether a J,t!,9&,rns::pr,quod capiatur,may 
be given againff an Infant, or not,and where 
an Infant lhall be imprifoned, and where 
not. 171-

Where lu9g~s are to take notice of parti
cular Ufages in: fevtral places,and w here nor. 

175')176 
Where an ~~i~ment upon the Statute 

of 8 H. 6. cap. 9. for a forcible Entry lhall 
be good withoti: faying adtunc & ibidem 
rejitutm, and where not. 177 

Ju~gl11~nt in an inferiour Court concej}f..,m 
elf tor conjideratum, and quod capiatar for 
quod jit in mifericordia) whether good at 

not. , 179 
After fevefal Verdicts an I~uuncrion 

granted out (:l the Chancery prohibitingrhe 
party to pray his Judgment,where Judgment 
fhall yet be granted upon prayer, of the 
Counfel, and where not, but by Prayer. 

182-
An Indi{!roent for a Riot againfl: feveral 

perfons named, and ']. S. of Huttojf and 
no addition of place for the refl:, whether 
this Indicrment be good, or not. i 8; 
Whe~e a l~~g~!~t.general fhall be gi

ven ag~mfl: an 1ia~tl11ftrator; quod rectlpe
ret debztum de bonu teffatoru , and nor a 
conditional Judgment (S.)jitantum. d~1 

An ~IlW.S!91~nt againfl: the Lord Vsux 
for ref~fing to take the Oath of Allegi anee i 
fot whtch Judgment was given again!! him 
accor~ing to the ~tatute of 16 R. 2. cap. 5" 
tobemaPremumre. 197,19 8,199 

I i ~ In-
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indiS!J~~nt upon the St~tute of 8 H. 6. 

for ator'ciblc:: Entry into a Rood of Land , 
or into half a Rood of Land J whether this 
IndiCl:ment be certain or not. fo.l. 0 I 

Ind,iCl:1E.'&Jlt for ereCting of a Gate apud 
Ho;;;;rJJ zn Com. Middlefex, in via Regia 
ducent' Unto HJgate, not fhewing in what 
County Hygate was, whether Middlefex 
being in the Margent aids this or not. 

2.0 3 
In<;lictlllent for Murder, dans ei-

dem';;::::;'un'amplagam mortalem,not {hewing 
any certain time when the blow was given, 
and that languebat 4 I 2.die Februarij ufque 
I j. diem Feb'fuariJ , and fa beth the days 
inclllfive, and no day laid at all of his 
death, quo quidem I 3. die Februarij in
ter hcrtU quartam, & quintam, obiit
whether this IndiClment be good or not, 
for this incertainty of the hour, with the 
difference between IndiCl:menrs and Ap
peals, upon the Statute of Gloucefter 6 E. 
I. cap. 9. and no place fhewed where the 
ftroke was given, whether he lhouId have 
faid in the Conclufion, and fa he killed him, 
modo & forma prout or not. 2.03 

I~e.nt of Murder, gave him unam 
plagam mortalem, and no place named 
where the ftroke was giv-en, & quod eo 
inu inflamer obiit. no time, when,nor 
length, nor breadth of the wounds, whether 
this IndiClment be good, or not. 2. 0 3, 

204 
In~W>nt for a Rercous~ with vi & ar-

mu, whether good, or not. 204-

An l,1lQ!,StJ,nSl1t upon a Prefentment for a 
Nufans, laid to be in via regia, not fhew
ing where the place is, nor in what County, 
whether good, or not. 20; 

\Vhether anj.t bringing a Writ of 
Error to n:verfe a Judgment given again1l: 
him in an Aetion of Debt, becaufe he then 
was, and frill is an Infant, whether in this 
cafe he is to be infpecred by the Court, a, 
in cafe of Error by him brought to reverfe 
a Fine, or 'not, and what the Court is to 
do in this cafe, as concerning the Plaintiff 
in the AClion of Debt, 206 

An IndiChn.,ent upon the Statute of 8 H. 
6. cap. 9~"'r~~ a forcible Entry, the Statute 
mif-recited, being that the Fine was there
by given, Domino Regi,and the IndiCl:ment 
was dieo Domino Reg;, whether this be a 
good IndiClment with this variance in it, or 
not. 1. 18 

K 

T He King cannot take but --of matter 
of Record. [0'33,;4-

'rhe King the Original of all Franchifes; 
;;,;6 

Whether Kings, in ancient times, did ufe 
to put Seals to their Grants, and with a Cff

tain date, or not. 19S" 
Whether Stephen, during the life of 

Mawd his Mother, was, or could be King, 
and whether he was no~ King by Ufurpati
on. --.. 19;,196 

Whether the King may create a Mannor 
of anoth~r to be an Honour, or a Chafe to 
be a Fordl:, or not. 196. 

Whether the King may create an Ho
nour witheut an ACt of Parliament for it, or 
not. ibid. 

Where the Kings Grints lhall be good 
witbout fpecial Recitals of the Efiate of the 
King, and where not, with the difference 
where tbe Matters granted do operate by 
way of difcharge, and where to raife a 
Charge upon the Demefnes in his hands, 
~bether this be good without a fpedal Re
CItal, or not ibid. 

----------------------------------

L 

A Leafe made to Husband and Wife 
the Remainder for 4 I. years to the 

burVlvor of them, neither of them can 
fay certainly which of them lhall have this 
Leak in Remainder, it being uncertain 
which of them thall furvive. 6" 

A man feifed of a Mannol' and T ene
ment in Fee-[11Dple, and alfo poffdfed of a 
~or years in the Vill of Dale, whether 
by a Grant in thefe words, Give, Grant, 
Bare;ain, SeU, Enfeoff, and C()nfirm the 
Mllnnor, Tenements, and IZIl other th~ 
La1fJds and Tenements he hmh in the rill of 
Dale, whether the Leak for years doth pats, 
or not. 99,100, 10 I 

Touching London, and the Cuftom of 
London,for ftoppirlg up of the ancient Lights 
of another, I 15, 116. and the pleading of 
the fame, where good, where not. 115,116 

A 
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. A Leafe made by a Corporation to try a 
Title how the fame is to be done by them, 
and executed by their Attorney, by Letter 
of Attorney. fOe I J 9,1 1. ci 

A Leafe made to one for the life of J .S. 
and afterwards the fame Leafe is confirmed 
to him for his own life, whether this be now 
good to him for his own life, and whether 
his own life {hall not be greater to him than 
the life of another.' I ; 6 

If a Leafe be made to one for hii own 
life, and the fame afterwards confirmed to 
him for .the life of another, whether this be 
a good Confirmation, or not. I S 6 

Where a Leafe is made to begin a die da
tm, and where it is J datu, where the day 
fhall be taken exc1ufive, and where not 
with the difference, where an il'ltereft is to 
pars, and where not, but matter of Ac
counts, and that by Deed dated a die datu!, 
or a datu. J 77 

Touching f:pndon, and the Cuftom of 
London, in cafe an Horfe at an Inn eats 
morethan he is worth,the famero be praifed 
by his next Neighbour, and fold for pay-

e ment of the mony , whether a good Cu-
nom. '].07 

M 

M Ortgaged Goods, not redeemed, 
not to be forfeited by Outlawry. 

29 
Touching a Mannor, the fe.ve;:al kinds, 

a Nominal Mannor, and in Reputation 
where one Mannor may he held of another, 
by wh~t name a Mannor may be obtained, 
and by what nor, where by the name of 
Land, and of a Knights Fee, and by the 
name of Acres of Land, 5'4,5'5',,6,5'7,,8. 
and there where one mannor "may be par
cel of anmher, 5'4,5)', ;6, 5'7, 58~"'9Rd 
whether a Copyhold Mannor may be a 
Mannor, 55', 56. and whether one Man
nor may have two Court Barons, 55', 

56 
What a Tenant at Will of a Mannor 

may dOt and what not. 5'5,56 
Whether a CuftomaqL_Mannor may be 

held by Copy. 56 
A Mannor not to be made at this day. 

ibid. 

What Fact fhall be faid to be Murder,and 
what Manflaughter. 86,97 

The feveral kinds ofManflaughter. 8 6, 8 7 
Where upon a ChalJenge fent and ac

cepted of, and one of the Parties kilIed, 
where this {hall be Murder, and where not. 

ibid. 
Where Malice apparent !hall make Mur

der upon the fudden ftabbing of another,86" 
and where Malice implyed {hall make the 
fact of killing to be Murder, as the killing 
of a PuJ:>lick Officer. 87 

Stabbing made Murder by ,the Statute 
of I Jac. cap. 8. this was murder at the 
Common Law before. ibid. 

Murder by poyfoning by the Statute of 
I Jac. cap. 12. all wilful killing taken as 
wilful murder, and fo of Malice pre pen fed 

ibid. 
Whether a Moderata mifericordia may 

be had, for the unreafonablenefs of a Fine 
being affirmed, or not. 125' 

Whether the word Murdra'Vit in an 
lndictment may frand for Manflaughter, or 
not, and where it may be fo taken (being 
without ex mtJlttia fila prtecogitata) and 
where not. 143,144 

Touching Mi[nomer, and the pleading 
of it, whether it may be pleaded after im
parlance, or after judgment, or not. 184-

Touch:ng the Mannor of PetwfJrth, and 
whether the fame is held of the Honour of 
Petworth, or not; and how the f~me is 
held. 194,195,196, 197 

Touching the Court of Marfhalfea, the 
Dignity and Antiquity of the fame,of what 
Matters, and how they are to hold Plea. 
and in what not, and touching the feveral 
Statutes concerning the Court of Mar
fhalfea, and how they are 'to be bounded , 
and within what limits, 207, 1.08,209' 

1. 10,2 I I, 2 I 1., ~ I 3, 2 14. with difference 
there between the Court of the Marfhalfea, 
and the Court of Kings Bench. 

The Court of MarJhal fea a Court by 
Prefcriptidn. 208 

The Court of Marfhal{ea inferiour to the 
Kings Bench, the Common PletU, and the 
Exchequer. 209 

The Court of MarJllalfell is a bounded 
Court. 210 

Notice, how far to be taken by Strangers, 
of a private By-law or Ordinance made by 
a Corporation. I 1,1 '2. 

Where Notice upon a Promife is to be 
given, and where not, with the difference 

where 
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w here the thing to be done is executed, and 
\IV here execbltory. I 2-, 1 3 

Where Notice is the ground of the AcH
on, there Notice is to be given, but where 
the thing to be done refts in the equal know
le~ge of the Parries, there no notice to be 
given. 12-

Where a Penalty is to be recovered, 
there no notice, but otherwife where dama
ges are only to be recovered, with the diE-. 
ference where notice is no part of the Pro
mile, but a Confequenr. . J 2-,q 

Where notice is to be laid in the Decla
ration by the Plaintiff, and where not, in 
an ACtion upon the Cafe, upon a Promi[e 
to pay mony to the Plaintiff at his return 
from London, with this difference, when it 
reUs upon a matter to be done between the 
Parties themfelves, and where it is to be 
done by a Stranger. 44-

Where notice is to be given unto a Pri
foner, upon the filing of a Declaration a' 
gainfr him, of ,the wh0le proceedings a
gainfr him, before Judgment cntred againfr 
him uF'0n a Nihil dicit, that he may retain 
an Attorney, or have a Copy of the Decla
ration, and what the Rule of the Court is 
in fuch a cafe. 186 

Whether a Plaintiff may be Nonfuited 
after a Confeffion of part of the Debt, and 
a Judgment for this, and a wager of Law 
for the reftdue, when the Defendant comes 
to wage his Law , whether the Plaintiff 
may be Nonfuited as to this, or not. 194 

o 

T· He Office of a Parker, and what 
fhall be faid to be an exercifing of 

hIS Office, and what not. 8 
An Offence to be examined after the 

death of the Party, where it may be, and 
where nor, 14 

T Duching Offices found for the King 
by the Efcheato-;::-Where (he fame is 'Vir
tute Brevi1, and where Ex officio 'Virtute 
Officii, without Writ, and the difference , 
and as touching the poffeffion of the King 
thereby. 34 

Who fhall Se faid to be an Officer to 
the Court for to retoro W fits J whether 
the old Sheriff, or the new, and to what 

purpofes the old Sheriff remains an Officer, 
to make retorns after a new Sheriff chofen, 
70. and how far the new Sheriff is an Of
ficer to make Retorns, before delivery of 
the Prifoners by the old Sheriff unto him, 
ibid. and whether afrer a new Sheriff be 
chofen, the old Sheriff remains any Officer 
to the Court, cr not, as to the making of 
any Retorns, ibid. and in what Cafes a 
Procefs may be awarded to the old Sheriff, 
ibid. and in what not, the old Sheriff re
mains an Officer to the Court till he be 
difcharged by a \V rit De exoneratione Offi
cii, 72. and where a Diftringas {ball go 
to the old Sheriff, and where not. 72-

To what purpofes the old Sheriff re· 
mains an Qfficer to the Court after a new 
Sheriff chofell , and t6) what nbt. 73, 78, 

79 
Touching Occup~ncy, and w here a 

man thall enjoy Lan , as a fpecial Occu
pant, and where not, I 35. and where an 
Eftate granted lhall be continued by way 
of occupancy, and where not. I 3), 

q6 
Whether an Occu pancy {hall be of a f

Rent, or of an Efrate created·· by ACt of 
Law. 136 

Touching the feveral kinds of Oaths 
to tefrifie true Allegiance to the King:'""! 98, 

199 

p 

UPon the point of pleading in Debt 
for Arrearages of Rent referred,pay

able at the two Feafis of LsdJ-daJ and 
Michaelmas, or within ten days after, by 
equal portions. I 

Prefcription defrroyed by a Pur chafe , a 
Common claimed by Prefcription is gone 
with the Prefcription. 2-

A Prefcription pleaded 10 this manner, 
Talis eft conJuetudo. ibiJ. 

A Prefcription cannot be thus pleaded 
after a Purchafe, which exringuifheth the 
fame. ibid. 

Of Letters Patents, how to be conftru
ed not to be void, if by any conftruCtion 
tbey may be made good. 5,6 

The Kings Patent good" where he is not 
deceived in his Gram, and what confiru

cHon 
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cHon is to I.e made of Letters Patents. 5,6, 
~ 

Abatement of a Writ pleaced with the 
difference, where it is abatable, and where 
abated in {aao, which is pleadable at any 
tim~ 7 

Pannagium defined. 7,8,9 
What fhall be a good feilin of Pannage. 

• 7,9 
What Pleas {hall be good, and what nor, 

before Judgment, or at the day adjorned. 
8,10 

ConftrucHon of Letters Patents, and of 
Recitals in them, and where for a mif-reci
tal a Patent {hall be void, and where not, 
and where void for a mif-informar;on. 8, I ° 

A Prohibition ro llay a Suit in the Spiri
tual Court, upon a fpiritual Prefcription, ly
erh not. .. - I 6, I 7 

The Sratute of I 3 Eliz. cat 8. pleaded 
for to avoid payment of aDebt due by Bond 
for Ufury. . .. "- .. 17 

Prefcription by a Tenant for, years (by a 
. ",jitatum [uit) to have Common of Turbary 
and Limdtones, as appurtenant to his Te
nement in the walle of the Mannor. 17 

An ancient Tenent prefcrihes to have 
Common to his 'I~enwnt in the Lord's 
.walle, which Tenement is fevered from the 
Mannor, the Mannor and Tenement in the 
Lordsbands, grants the Tt:nement with all 
Commons appurtenant, whether the Com
mon doth pars. I 8 

A Prefcription, how to be made good by 
pleading. . ibid. 

A Termor prefcribes to have Common, 
whether this be a good Prefcription. 18, I 9 

Where a Copyholder prefcribes to have 
Common in the Soil of J.S. and where in 
the wane of the Lord, and how the Pre
tCription is to be, and where he may pre
fcribe with a ujitatum [uit. 19 

A Prefcription In Illieno ioto , non in pro-
1rio [010, where good, and in what manner 
a Termor may prefcribe. 19 

A Prefcription with a ujitatum [uit an
~xed unto the Eftate of a Ttfmor, whether 
good, or not. I 9 

A Prohibition to the Court of Requefl:s 
for injoyning of a Creditor to give a time 
to his Debtor to pay his Debt upon Security 
given. '2.0 

Priority of Suit in the Court of Requells 
and in the /(ings Bench, the difference be
tween them, as to the granting of a Pro
hibition, which the Coun of Kings Bench 

may do upon cau/e, though priority of Suit 
there. 20 

. What {hall ire faid to be a gqod Plea in 
an Action of Debt brought againfi: an Ex:, 
ecmar or .Adminiftrator for Rent. 23 

TouchIng Grams of Prtfentations to 
Churches in ftveral kinds made, and when 
to be taken. 1..711.8 

When a Grantee lhall h~ve Electi~n to 
prefent, and when not. ibid. 

Touching Pawns, and Plcdges,and Ten
ders, by way of Redemption, whm, and to 
whom the fame is to be made, and where a 
refuCaI is. of the mony tendered, what is 
wrought by this, and \Vh9 is to redeem the 
fame., '2.9,P;3 I 

A man pledges Goods, and is attainted 
of Felony, the King not to have the Goods 

,without paying of tbe many, aher (he 
Goods pledged, in whom is then the pro
perty. 29 

A man pledges G<?ods, and afrer he is 
outlawed, during the Outlawry he cannQt 
redeem them. ibid • 

A Pledge bailed to a third perfon, no in-
terell by this paffeth cv the Bailee. 30 

Goods pledged, the party to whom, b~. 
fure redemption, bails the Goods over, 
makes his Executor and dies, whether the 
tender is to be made [o1:he Executor, Qr to 
the Bailee. 3°,3 I 

A man pledges Good~ being bona peri
tura, the Goods periCh, the mony tendered, 
who to bear the lofs. ibid. 

A man pledges GQods, tenders themony 
to redeem them, which is rt:fufcd, the Debt 
fl:ilI remains a Debt, for the wh;ch an Acti. 
on lieth, as in cafe of a Bond. ~ I 

Acceptance of a Feoffment in perform
ance of a Promife, after a Bre-ach, and be
fore the Action brought, whether this be a 
good Plea in difcharge of the Action being 
made, and fo accepted of in fblll fatisfacri
on and difCharge of the Promiii. i 8,;9 

In an Action upon the Cafe, upon a pro
mire to pay 10 much for a Cure of the Fal
ling Sicknefs. Def~ndant pleads_, that at 
the time of the promife he was then under 
Age, no gnod Plea, being as necdIlry for 
him as his Metl.t and App.a~l. 3~· 

Debt againfr the Father upon an Ap~ 
prentices Bond, conditioned that his. Son, 
being the Apprentice, lhould make his Ma
frer a jull Account without imbezling,and if 
he did not,upon proof made, he would p3.y 
the htaw-wi[hin j month. aft;;:r demand. De.-

fen dam 



fend~nt pleaded tb.at he had imbezled no
thing, no proof I!lade, nor any notice or 
demand, whether a. good Piea, what tnan
ner of p roof til be made, how, and when. 

, 4 0 ,41 

Lands given to t\vo, provided that one 
ofthem /hall not take any of the profits, a 
void Provifo, and repugn~nt. 4 't 
T~ 'poffeffion of a Termor is the paf-

ferfroo of him in the Remainder. i6id. 
Whether a fOffefjio frlltris may be of a 

Copyhold Efiate. ibid. 
Wbere a general Plea {)f Performance 

fhall be void for incertainty,for not fhewing 
what he had paid, nor when. 4 J 

A man devifeth 7 I. to his Son, makes 
his wife Executrix, and dies, the takes a fe
cond Husband, who upon forbearance, of 
Suit, doth promife to pay 'the Legacy, in an 
A8:ion for this brought, the Defendant 
pleads that his wife was dead before the 
promife, whether this be a good Plea to free 
the Defendant. . 44,45' 

Whether a Parith may be in a Town, ot 
a Town in a ParHh, 60. whether a Parjfh 
may be of a place,and of a Town, or not, 
a ParHh eft /ocm, fed non villa, 60, 6' J. 

in Cornwal, '1.0 Towns in own Parifh. 
. 60 

In Debt upon a Bond conditioned to pay 
mony to the Plaintiff on the Birth-day of 
the firft Child of the Obligee, fets forth 
that the Child was born, and the mony not 
paid, the Defendant pleads in Bar, that be
fore the birth of the Child, the Plaintiff ac
cepted of the Defendant one Load of 
Lime in full fatisfaction of the iaid Debt, 
and in full difcharge diad: fcriptd: Obliga
tionis, whether this be a good Plea in Bar, 
or nor. 66,67 

A Prohibition to ftay a Suit in the Spi
ritual Court, where the Parfon fued one of 
his Pariili for hindering of him in his way 
in carriage of ~is Tithes, with the difler
ence where the right ot the way is in que
frion, and where not, but is interruptc6i in 
the way fet out for him, and whether in 
fuch a cafe he may fue in the Spiritual Court 
upon the Statute of 1. E. 6. Clip. I 3.or not. 

. 67,68 
. Touching Pledges , and the finding of 

Pleelges, and being omitted, whether the 
Party may at any time, and in Court enter 
Pledges, and whether Pledges may be found 
after the Bill abated , with the difference 
where the Party comes in as in CujfDJia MII-

Pan 1 
-' r'efoaOi, Gnd where it is in art Origin~l Aai

on or Writ, that t~e entring ()f Pleages is 
is in the diftretion of the Coutr~ a~ w~ther 
the fame be matter. of form, or not. 1~ 
75" with the difference between a. Bill. 
and a Wrir, 74- and whether the ~ii1g 
of Pledges may be as well dotte in COurt 
as to tht: Sheriff, 7 4. j~ the Party. apptar..;~ 
whether he may not put 10 Pledges 10 Coone 

'74-79 
A Pardon in cafc of Murder under the 

privy and great Seal pleaded, and prayed 
to be allowed of, the which being read, was 
allowed of by the Court, and the Prifoner 
difcharged. 88 

A Plea good to :I common intent is rut: 
fidenr, 89' otherwife of a Dedatatioo. 

ibiJ. 
Whether a void Prdentrr,ent fhaU bt: 

made good bya Confirmation, or not. 91 
Touching wOl'ds, and the expofttion of 

them, as Breve tempus, and Pllu/u/umtem
pm, and Tempus cow()eniens. 91,9'-

What Pleas may be pleaded before the 
Jufl:ice~ of Niji prius t Puis Ie dlH'rllin C011-

tinunnce, and what not, and where futh 
Pleas are to be pleaded. 9 't,91 

How in pleading a cutlomary Heir ill 
Burrough Englifh is to intide himfe If, whe
ther he is in pleading to fay Prtlpi~"iOT bee
res, or Junior filius. 9J 

A man prefcribesto have Common ofE
ftovers to be fpent in his Haufe,· and doth 
not in pleading aver it for to be Antiquum 
MeJJuagium, whether this be good, or not, 
94,95" and where the Haufe is new built, 
whether to fhew that the Eftovers were 
(pent in the old Chimneys, not in the new. 

94,9f 
A Purveyor takes timber Trees, propter 

ufum Domini Regi5, without praiftng of 
them, which were cut down by the Owner 
for his own ufe,for which taking the Purvey
or was indi8:e.t for Felony upon the Stat. of 
S E.~.c.'t.whetherthis be felony, and touch
ing PurveYT,whatthey may do, and what 
not,96,97,9"'6,99·this being done b, a De
puty Purveyor, what he may do, and what 
not, ibiJ. and in what cafes,and n:om whence 
a Purveyor may take Wood for the King, 
and whether he may take the fame OUt 

of a Woodmongers Wharf, or not, 97. 
and whether he may take the fatTIe, being 
of theprovifion of a private man made for 
himfelf, 97. and whether a Purveyor may 
cut down Wood growing, or meddle:· with 

the 

• 
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the Freehold of another; 97,98. Where A man hath Rent in right of his Wife~ 
a Private mail cutS dowri for himfelf Vv' ood part of it behind before the Marriage, 
to fell ~ whether a Purveyor may take this dum fola fuit , part afier, how this is to 
for the King, 97. Puryeyors cenfured in be pleaded in. ;r~ J:.v.owry made for this; 1;6 
the Star Chamber, for felling of Timber The Plall1.tlft In an Action of Cove
without the will of the owner, and been nant for not performance of Anicles of 
adjudged to lofe their Ears for it, ~8, Agreement, touching the meafuring of 

99 Ground to be Demifed, for breach fers 
The Defendant an Adminiitrator, ~)fth in his Declaration, th",[ the Defen

pleads in Bar to an Attion cl Debt~ thar dant non permitteref admenfurare, and 
he hath nothing in bis hands but on- pleads that (quoddam jfpgnum) not 
]y to fatisfie a Statute, which Was for /hewing in what Town the (~me is, there 
performance of Covenants not broken, being two Towns, whether th5S Decla
but kept on Foot tb Defraud Credi- ration be good, or not, whether he fhould 
tors , whether this be a good Plea, have faid (Non permijit,) J 39 

101 In an Appeal of ManOaughter, the 
Where a Plea by way of Juilificarion Defendant pleaded a former Convj[tion 

by a Factor {hall be good, and where btfore the Jufiices at York, that he there 
nor, having Jewels dcliver~d to hi~, to prayed his. Clergy , and had the fame 
Mercbandife beyond Sea , In an ActlOn of allowed hIm, and Pleads over (Q,!opJ 
account brought againfi him, 103, 104, feloniam, & murdrum non Culp. \ Vhe~ 
10;. And where the Defendant is to [her this be a good Plea, or not, 14 J; 

(wear his Plea, and where nor, 104 142 , '4;, 144 
Whether an Oath taken in the Cotin Whether a Prifoner being in Executi-

of requefts , in a matter there depe,nd~ on, for Debt, and having too much 
ing concerning matrer of Freehold, 1hall Liberty witham any rdhainr, whether 
bring a man in danger to be punithed upon the motion, of the party to havl'! 
in the Star Chamber for Perjury, or nor, him in arfia cujfodia, he !hall be kept in 

107, 108 Fetters, and whether a Prifoner /hall be 
A Prohibition to the Councel at York, kept in Fetters, being not in Prifon, f'Jr 

for holding Plea, in a Replevin, and a Criminal offence or not, 145", 146 
Avowrys, Triable by the Common Law, VVhere a pleading of the Kings Letters 

II 0 Pat~nts, by way of JuHific.arion in Tref-
A Prohibition to the Spiritual Court, pals (without pleading hie in curia pro lat.) 

for proving a Will being for Land, thall be good, or nor, 15 ,t, 15) 
and Goods, whether they may prove In pleading of Letters Pateors, what 
the fame there for the goods or not, Rules to be obferved, and upon what djf~ 

I J I ferences, and whether to plead the place 
Touching the pleading of the Cuftom where made, with the date of it, and where 

of London for napping of the Antient to plead (hie in curia prolata) a~d where 
Lights of another, whether the fame nor, with the difference where the tidl: Pa
be good, or not, and in what cafes, 1 15, tentee alhgns over his whole intcrdt, ana 

I I 6 w here but part, I 54, 1 5' 5' 
Touching a Prefcription, to dig the In an Attion upon the Cafe for a promife, 

Soil- of an others Land, to faften frakes being that the Defendant for good conGder~ 
to dry his Nets, ,being a Fifher - man) ation, did ptomife to appear at the next Affi
whether this be a good Prefcription, or fes, and to fave the Plaint. harmlds, there 
not, I 16 from a Recognizance, entred into by him for 

A Prohibition to the Spiritual Court his appearance, there the Defend. pleads per
for trying the validity of Affignments formance by procuring a Certiorari, to re
{)[ Leafes belonging properly to the Com- move and certifie the Recognifance, whether 
man Law, I 25' this be a good plea, and performance of the 

Touching the Prince who is natus Duke promife or not,and whether he ought to /hew 
of Cornwal, but by Charter created the place where the Certiorari was delivered 
Prince of fFales, and Earl of Chefter, and that it was at the next Ai1ifes, 15' 5', 1)6 

, 13) Touching a prefcription and ufage 
K k by 
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-------~~~~~--~~~~-~--~~----------~~--! by Copyholder f)r Life, to cut down Tim- Probate of it for any part, or not, whether 

ber-Trees on his Copyhold Land, where the Probate of a Will there for Land, be: 
the (arne {hall be good, and where not, and any evidence to a Jury, or nor, 199,1.00 
where a prefcription (hall be faid to be a- What Pleas thall be good after the Dar .. 
gainfi: real()n, and fa void in Law, and rain continuance, and what not, and 
w Iwre not, r f()o 158 whether a Releas of all ACtions and 

Where a Procedendo is to be granted, Demands may be there pleaded, or not,'2.o5' 
and where not to proceed in the Court of Touching the priviledge of the Kings 
reque1h, to be relieved againft an Exc- Bench, by priority of fuit, one being 
clltor to have a Bond delivered up, the arrefied by a Latitat upon a Bond of 1.0001. 
Mony being paid to the Teftator, and for 10001., for Land fold, the Mony in 
his promife to deliver the Bond, Court before the return of the Writ, an 

1 5 ~ Attachment out of Landan againfl: the 
A Prohibition granted to the Spiritual party, and arrefted for other Debts , 

Court, for medling there with the Pre- whether he thall now have the Priviledge, 
C1°nP , of Pariih Churches) and whether 1 1 8 ..;\; .'1. 7, 1. 
they there may Judge what {hall be faid 
to be a mans Pari!h Church or not, 

1)9 
A Prohibition to the Spiritual Court 

for a Suit there for Tit he Herbag~ for 
Saddle Horfes, 17 1 

What !hall be faid to be a depar
ture in pleading, and what nor, and 
the differenc where the Pleading doth 
purfue , and fortifie the former matter, 
and where not, but new matter, 176, 

177 
A Prohibition to the Spiritual Court for 

quef1:ioning there the Validity of an Indu
ction Triable at the Common Law, 
whether this be a cauCe of Prohibition, 
or not, 179 

A Prefcription for every Haufe-holder 
in Dam to have Common of Pafiure in 
an other Ville, whether this be a good pre
fcription, or not, I 8 ~ 

Whether MifilOfmer may be Pleaded af
ter imparlance, or after Judgment, or not, 

184 
When a Plea pleaded, and tntred, may 

be amended, or a new Plea pleaded, and 
where not, 186 

Where Prefidents and Ufages are to 
guide a Court, 18 8 

Prohibition to the high CommiUion 
Court in cafe they hold Plea for matter of 
Incontinency" 18! 

Where a poffibility of a Term {hall be 
to YOll, and extinct by the death of the 
party that had it before it fell, and where 
not, 19 1,192,193, 194 

A Prohibition to the Spiritual Court, 
f;Jr proving of a Will , there being a 
Will of Land, and of goods, whether in 

fuch a cafe ,hey are to meddle with the 

QUe Warranto, the Defendant claim
ed to hold ,and keep a Court 

BalUn, having no Mannor, but No
minaI, and in reputation , and for what 
a !(uo Warranto being the Kings Writ, 
Herh, and for what not, .54, 55, 56, 

57,58 
/!go Warranto the Defendant claimed 

certain Liberties, within the Town of 
Pet'JIJorth, as the Bailywick , the keeping 
of a Fair and Market there, and the 
ordering of the Market, and taking of 
Toll, of all, &c. with the Juftification 
thereupon under the Tide of the Earl of 
Northumberland, 194, 19)',196,197 

R. 

REnt referved, payable yearly, by equal 
proportions, at LadJ-day, and Mich. 

or within ten days after any of the Feails, 
within theTerm, whether due on the Feaft 
day, arnot till the tenth day after, I 

Rent referved payable out of the Term, 
i5 noRenr, I 

Rent referved, remains a duty, after the 
Leafe ended where it is referved payable, 
at the Feaft days J or within ten days 
after, I 

That 



Part 1. An Alpbahetical Tahle. 

• 

That fl,Jch a Rent is due at the Feaft day, 
and the teg days are only liberty given for 
.the benefit of the Leffee, /0. I 

That fuch a Rent thuit referved, is de
tnllondable on the laft day, for the laft pay
ment, tqe Leffee is not to have the 10 
days, the fame being out of the Term, .. ;I 

Touching the reparations of the Morner 
Cburch, where a Chappel of Eafe flIan be 
·taxed, and where not, 16, 17 

T9\lching the repara:tions of a Church, 
what .Lands to be charged, and how, and 
what perfon~, 1.0 

How far a man is to be charged for Re
.par~tions of the Church, and how far for 
~he Orna.menrs, and in what regar:d, 20 

Touching Relations, and the force of 
them, and when', and how far,. a grant iball 
.he made good by Relation, 3 ; 

To what day, a Judgment given in full 
Term /hall relate, the fame to re1atero the 
firll day, ~ 5" 

Touching Retu'rns made by Sheriffs, by 
.the old Sheriff , after a new one made, 
what Returns {hall ~ good, and w:hat 
not, made by--to him, 69,7°,71, 

7;',7;,74,7;, 76l77,78,79 
T Quching Returns made, and cer:tified 

byCommiffioners, aW rit being directed 
to eight NominAtim, and feven of ,them 
do only c-crtifie, whether this be good _or 

£hall have this mony, I ~ ; 
A Recovery in the Comfl,lon. Bench of 

Lands in Durham, whether the fame be - . \ ' 

good or not, I 6 ° 
A Recognifance taken for the appearance 

of one in B .. R. before the day he is ar
refted and imprif<>ned, fo that he cannot ap
pear, whether by this the Recognifance {hall 
be difcharged or not, 170 

Whether a Writ of ReLlirution may be 
to refton: aConflableunto his place or not, 

174 
A R~leafe of all A4ions and demands, 

where the fame {hall' di1charge a Debt duty 
or paymet:tt, bdng not a Debt nor duty at 
the ,time of the rdeafe, and where nor, 
.in C!iCe of a,n ~}Vard made the 24th. of 
March for to ,p~y Many at Michaelmlls 
following, the ;PlaintiJf makes a Releafe 
the ~loth. of .April following, of all aCtions 
and demands (being) fo awarded to do, till 
the loth. of April, whether this Releafe 
{hall difcharge the payment to be made by 
the Defemlant at Mich. next, or not,)7?, 

).7·9 
T ouch.inga H,ecogni~nce, and :whe~er a 

m~n milY pur~Qafe in a iR~c9gnifance or 
&tat. in what cafes and to what purpofes he 
may iQ d?~ and in what not, 188 

:not, 105', 106, 107 '. 
A Writ direCled to three Coroners, one 

. of them dies before the return, Whether 
S . 

the .othertwo may make the return, YiHat {\ta11 be faid to be a feiiin.,wherc. 
with the difference where the W:rit is ,of there may be a delIeffin, and 
direCted C6ronatoribuJ generally, and w at lhallbe a fufficient feifin for to main. 

• where it is direCted NominAtim [0 fucb, tain an Alfi~ and where the intent {hall 
and fuch Coroners , .and one dies ·before . make a fufficieht Seifin, 7,9, 1o 

,the Retorn, where the furviving Coroners . The Sta~ute of .l,l}l.Jiz.,. Clip. 8. pleaded 
may ,make the return, and wh(:re .not, m an' ACtIon of Debt, upon a Bond 

11.9, 1;0 to avoid the payment for Uufury, 
Touching Recufants, and their fub~ \ I 7 

nuttmg before ConviCtion; and afrer By the Stature of 3 1. H.8. cnp. ; 0 • 

. relapfiog again, and being certified into touching Jeofails, Difcontinuances' aided 
the Court of Exchequer 'upon th~ Sta- after VerdiCt, 15 
'tute of H Eliz. Clip. what he is to lofe Tenant in Tail of an Advowfon, grants 
-thereby" I B the next av.oidance to ,one and dies, the 

A Woman Tenant for Life', the re- Hfue in' Tail grants >nhe next avoi
m!linder in Fee, he in the remainder \dance, unto the firfi: Grantee, whether 
Cuts down 'Timber"Trees, andfellsthem, this be a furren9~r of the lidl: grant, 
the Woman Tenant for Life was infor- and what lhall be faid to be a Surrender, 
~edagainft for Recufancy, the fale of the ,and what not, ~; 
Trees ~de by the aifent of Tenant for' As . toycbing Seifures, by 'force of a 
Life , the mony 'by Ilhe' V cndee was Commiffion ,out of the Exchequer, 
Qrooghtin~o the Court of Exchequer, who what1hall he wrought by them, ,and 

K k l,. whether 
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whether a Seifure grounded upon a void lony within the Statute, and what not, 
\iVill, {ball gain any thing to the King or 96, 97, 98, 99, and touching the Sta
not, j;, 34 rute of +g..:.,l~,"£~P· 3. touching Purvey-

Touching the Statute of ~2 H.8. c.a£.;6. ors, anaaeplffYP:nrveyors, 96, 97, 9~, 
of hnes levied by Tenant in 'Tan;~"'3 3'~34 99, and there, whether thefe Statutes 

Whether a ~i[,w,:~by force of a Commif.. extend to a Deputy Purveyor, or· only 
fion for the King without Title, by a to the Purveyor himklf, 96,97,98, 
falfe office, {hall prejudiee him, that is in 99 
poffefiion, or not, ;4 To~c~ing the St~tute of 2. ~. §;.ciZP. 13. 

Touching the Statute of 32. H.S.cap.2l. for fettmg out of TIthes, ,,..;;;Z,,-_," 108 

for the returns of Trinity Term;'>TH"~ ~5 Touching the Statutes for Ale-Houfes, 
Touching the Statutes ofJl_ #&:.,&~P5· how far Inns are 'W1tli1n~'the~;'~n(rwhe. 

and of 13 Eliz.,. 2~ cap. 8. agamH: ufury, ther Booths in Fair~ are within thofe 
and what Lh'a1fDt(1a1o'tb be anUfurious Con- Statutes, . . 109 
traa within there Statutes, and what not, Touchmg the Statutes of~l.Eliz,. 

~ 6, 37 Clf!: 2,..0. and 14 E.,l}!: •. cnp. II. tottbe 
Touching the Statute of 3.!jJJ~ap,.7' a~oiafng of LeaTeSmadel?j""a Parfon, by 

touching Cottages, a Copyb'older erea- hIS abfence for 80 dayes in one year, what 
ing a Cottage, without laying of four {hall be faid to be fuch an abfence as to 
Acres of Freehold Land to the fame, avoid a Leafe, and what nor, I I I, I I %

whether a Copyholder be within this, and what Thall be faid to be~ Non refi~ 
and who be raid to be within this Sta- dencJ within the Statute, and what nor, 
tute, and who not, and what {hall be faid I II ,II %-

to be an Erreaion within this Statute, and Touching the Statute of.?- 3H.,"~~qIlP. I. 
what not, 50, 5 1,51. whether it be Felony to' burn .... a-Barn with-

Touching the Statute oLl+.u.>8.,~~.S. in this Statute, having no Corn in it, 112. 
a Device is to be made to' fome perfon, or A man pothpromife for a good conli
perfons, . (h deration, to make him a good' a.ffurance 

Touching the Statute of 2.~.,~!£lllkhi.. of a Rood of Land, but performs it not, 
that a perron being difturbed,¥ ltopped, or whether he is to fue for this in Chan
hinder~d in the carrying of his Tithes, eery, or at the C~ Law for dam
fo that the Tithe comes to be loft, hurr, ages, I 12, I I 3 
or impaired, whether he may fuein tbe Touching the Statute of I E. 6!fq~ I40t 
Spiritual· Court for his remedy, and in for giving of Chanteries to' the King, 
what cafes for fuch a matter, he may fue what Chappels are' thereby given to the 
there, and in what not, ' 67, ' 68 King, 

Touching the Statute of Yorli,··,t1elk/+..,., Touching the Sratute 0(5, Eliz...cap.23. 
cap: 5. that the S,heriff is to put his name .for the iffuing out of a Capias de Excom- • 
to every return maae'by him, or the return municato cilpiendo - and where fuch' a 
to be void, 73 one is Bailable, and where not, Ill. 

Where the §bstitf is to be .amerced, and Touching the s.r~tuteso£$9fa.iles, want 
where not for his rertJrn, 75, 76 of a Venire facias aided, whether a vitious 

Touching the Statute of Gloucefter, Venire facias be aided thereby, or not, 
6.~ ... J.cae,~9. by whic}1 certainty is tobe . qo, 131,131. 
exprdfedm a' DeclaratIon upon an Appeal, Touchmg the Statute of 'H.Ii,liZ:o •. <~ap.2. 

80 by which a Relap6ng recufant is to' lofe all 
Touching the Statute of I JIIC. cap. 8. the benefit he was to have by his former 

againfl: fl:abbing, to be taken as' wilful fubmilIion, upon certifying of the. fame in
Murder, w hieh Statute is lex Dullirativll; to the' ~urt of Exchequer, I ~ 3 
& non introdufiiva, 87 As touching the Stat~e ,0L.M..~na 

Touching the Statute of <..,1 Jac: qap. 12. Charta " ,&ltp. ;0. Toucfimg Merchants, 
againft Poyfoning, to be as wilful Murder, 1;4 

87 Touching the Statutes of H.Ji.8. cap.4' 
Toudiing 'the St~ Of. 5. ~."l' cap~2. ! l~Ii~.cap·7. and I 1a~,plp,.r 5 Touch

concerning wrongful rakmgs by Pur- mg Bankrupts, whether Merchant Strangers 
veyours, and what fhall be (aid to be Fe- are within thefe Statliltes or nor, ., I j4 

Touching 

• 
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----------~--.=---~~~~~--~~~~~--~----~------~---Touching Sj1~~, and Executions done and Co1l:s given, the parties are out of 

by them, and whether. a Sheriff upon Court, or nor, 189 
an Execution at the fUlt of the party, Touc.hing the Statute of 33 H. 8~ c'P' 
may break a Mans Houfe, or not, I 2. wher~ the party to be tried Hands mute; 

146 wh~t to be done, 189 
Touching the Statute of 3JJ;:/J,f~P' I. Touching the Statute o( 3. ;.li~ ?', Cilp. 4. 

again1l: counterfeidhg of Letters, 149, B H. 8. cap. 11. 35" H. g. CIl!. 2.' where 
, 15" 0, I 5" I a' . Peei:"ts . to be tried by Peers, and where 

Touching the Statute of, J o~ • .e!j~. c4P. not, 19 8, 199 
14. of Jeofailes, what DeclaratIons (hall Touching the Statute of 31(1c.~gJP'-4' 
be aided by this Statute, and what not, 7.1ac. cap. 6. touching the Oath of Alle-

1;1 giance; 199 
Whe-re a Superfede!/s, quia err()'lJice, Touching the Statute of '1.8):i.~"S~'G41" 

{ball be granted;"'itnd where not, where 7. and I Etiz... I. touching Oaths to be 
a man is taken and I imprifoned upon a taken,'·;'>"""'" - .. , '. 199 
Judgment, and Execution, whether he f Tpouchi~g the Statute ?€N~,~,~:2~ cap. ). 
may have here a fuperfedeas quia Erronice, () remumre, 199 
or what other remedy, the mony being Touching the Statute of 8 H. 6. for
paid, 15''1 cible entry, what lball be'fii'i'd'i:o beagood 

Touching the Statute 0['17 J{ .. , 8"",,cap. IndiCtment, and certain upon this Statute 
1. for the power of the Bifhop of Durham, and what riot; 20 r 
and what power he had before that Sta- What entry of the Ldfor fhall be faid 
tute. 160 to be a S.u.fu~niion.of Rent:, and what not, 

T~u~hi~g the Statu~eof P'!!',~:.,~~J'.'1' and by what entry again the Rent may be 
for LlmltatllJns of W fitS of- tight, wlthm revived, and wether the Leffees is not to 
what time to be brought, and upon what fay, that the Leffor continued his poffetIion 
SeiGn , or poffe11ion of his Ance1l:or, at the time of his ACl:ion brought ,or 
Predeceffor, or upon his own, and how whether the Plaintiff be to fhew the re
far the fame' is to be obferved in (uch entry of the Defendant, the Leffet'; 204, 

Writs of Right, 161 20) 
Touching the Statute of.27 H. 8. cap. Touching the Statut.e of 4rJiHd~,fitp-e.,r 

10. of Ules, and the Statute of frI!. 8. Ch'!!.tf.,s"CtlPJ3' concernmg the Court of the 
CIIp~ ,~6. oflnrolments and relation of them, Marffia:Ili'e, and the JurifdiCl:ion of the fame, 

;," .. 16; concerning the place, perf<Jns, and ACtions, 
Touching the Statute of 32 H. 8. cap. , 208, '109 

2.8. of Leafes, and enjoying of thefime, Touching the true Con1l:ruCl:ion ofSta-
and whether a Houfe in London may pars tutes Q?W the fame is to be,}39~' 
by DeviCe by the cu1l:om without being Touchini! the Statutes of I; R.1. cap. 3. 
found accol'dingtothisStat. 165' a?d. I 5 "if 6. cap. I.~coritetiilnf·theJuri1: 

Touching the Statute of ,8H. 6. CI", 9. dJ(9:lOn of tfig""eourr of the Marfhalfie, 
forforcibi6 entries, ~""~~~"t 77 

Touching the Statute of '1.7 Eli~. cap. 
2. the Harboring of a Seminary Prieft, 
mowing him to be fo made Felony, &c. 

" 181 
Whe~her the return of a§~~rtc[a.fjaJ may 

by motIOn be frayed, and trom hling of 
it, or nQt, and being filed, whether the 

. 2°9 
Touching the Statute of 5 R. 2. cap. 7. 

forcible entries, "'~""~""14A<,""~. 1.10 

Tou,ching t~e Statue' oft!t~~~.".CfZP· 9" 
of forcIble entries, . 2 18 

party may have a longer time given to 
plead it, or to Imparle, 187 T. 

Touching the. Statute of .41!!£~,~~P~ .. 3," • • 
for colls to be gIven upon the Nonfuit of . 
t?e Plaintiff, whetl:er the Court may Mi- Touching a tl'avcrfe, and what 
tJiate thefe Coils m regard the Plaintiff matter is to be traveriea,and what not, 
was an Infant and appeared by his At- 16 
turny, or not, and· whether after Non-fuit, Where' the confideration, and 

. wh~ 
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-vVhcre the promife in an ACtion upon the VVhether a ~er· ·of t>:-d. -to be 
cafe IS travelLable, fo. 15 made by a Reverfioner to avoid a L~, 

In a Trial in a Qgare impedit upon a may be made after the Ldfee is diffeifed" 
gran t by""'tTle Bifhop of London, made at·. and during the eiffeifin Iilr not, I 18, 
Fullam , of the next· avoidance to a· I 19 
Church of his pre[entation, in the Cdun- Trover and Convedion for Hay, cla~med 
ty of Wigorn, upon an iffue taken, 1uoJ as in the right of Coltne] Chappel, 
11',n conceffit, where the Trial is to be, 120 

whether .in London, where the grant was In a Trov~r ~nd Converfion, the goods 
made, or in the County of Wigorn where to be expreffed, 11'7,I2.r8 
the Church was, 47 As touching Trials of Infancy·pleaded, 

An ACtion of Trefpafs for f1:opping t>f how, at\d where the fame is to be tryed, 
a way, where the PIaintiff' may have and what £hall be faid to be a good ifrial 
Trefpafs for this, and where an AJIife of ofInfancy, and what not, 119,13 0 , 

Nufans, 47 131,132 .. 
Where for want of a Traverfe, a Re- Judgment at Durham againft anlnfant, 

plication {hall be had ~eplevin,: Infancy pleaded to be at Weftminfter, iffqe 
48: joyned at full age then, whether this.be a 

A Trover. and Converfion grounded good 1J:ii.1 or not, ; 130, 131, I i2.. 
upon a difceit, where there was A. B.! Where the I!:i!1 of age £hall be by in
and C. A. was Indebted unto C. and.B. fpewon of the Judges, and where by paq, 
unto A .. agreed, that B. in difcharge of 130,131,1;2.-
his Debt unto A. {h?uld ~ifcharge the Whether Infancy may be tried in ~ny 
Debt of A. unto C. mpaymg, and de- place where the fame is alledged to be, 
liveririg to him certain Commodities he with the dHference where .the age hat\l 
then had in his hands, being the goods of dependency upon Land, and w~~!e ~ot, 
A. and which B. did promife to deliver and where the fame is to be tried wh~re 
to C. in difcharge of the Debt of A. and the (Land is, and where not, 130" 
C. contented to accept thereof, B. did not; .' I ; I, 13 i.. 
preform his promife, but convetted the I In TreiP-afs, the Defendant having ~ 
goods to his own ufe, A. dies, c. . .brought; Clofe adjoyning to the High-way, being 
a T rqver and 'Converfion upon this deceit, the Lords Waft , the Defendants Cattel 
whether .it doth lye or not, and what £haU coming out of his Clofe, did cafu.ally 
be there (aid to be a Converfion, what not, fl:ray~nto the High-way; for this the Plain
and wqether his not delivery of thefe goods tiff being Lord, brought Trefpafs, whe
amounts unt~ a CQnver(ton, and whether ther the ACl:ion lieth or nor, I-f7 
A. or C. both or either of them may A Trovf and. ConverfiQI) againft an 
have this 'ACtion againft B. . 68, 69 Innkeeper or a Horfe brought by the 

T.r.over and Covcrfion for three Mon- true o)Vner, the Horfe being there left 1:>y 
keys, .a~d divers Muskats, and doth not a ftranger, I·e: 7 
lilY them to be reclaimed, as in cafe of Whether Tithe H,gbage is to be paid 
f::la:wks., whetherthis be good, or Qot, 95' for Saddel Horlb, or not, and for what 

A man puts Coals into my .Boat ,or Cattel the fame is to be paid, fOLw-hat 110t, 
·Corn jnt'? .my Cart,or a Saddle on my _ 17.1 
Horfe ,whether I may take ;lway my Where a command of one for to diftrain 
Boat, with the Coals, or my Cart with Cartel Damage Fefant lhall be g09d , . 
the Corn, and my Horfe with the Saddle. and where nOJ; in a ,Replevin with the 
and mlly Ju1l:ifie the detainer of thefe until difference w~ere a Leafe at Will ,an.d 
replevied, without being liable to an Aaion where a Leafe for years, or for Life,.~ 
of Trewa~ornot, 96 made to the party that takes the Tra,verfe, 

What" fhall be (aid to be a Jood, and and where the feifin, and not the <;orri. 
what a Fraudulent fetting out of Tithes to man~ is Traverfable, ,1~9 
avoid the Statute, rI-p&. Touching T~ures , and wheth~r a 

Where a Trav~de"taken ,as to the 1l:qp- Tenure of an Honour by Prefcription 
ping of Lights fha!l be good, and where may be held of a common perfon, or not, 
liar, J I 6,l.1 7 _1.~.§ 

Where 
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where not up~n IndiCt:ment for refufing of J j Eliz,. cap. 8. otherwife if there had 
to take the Oath of Allegiance, by the been any Provifion made, for the Repay-
Lord Vaux, and in what cafes a Peer ment of the 180 1. within any certain 
{hall be tried by his Peers, and in what time. i 6, 57 
nOf, whether in cafe of a Premunire he What goods {ball be forfeited byOut-
1haH be tried by his Peers or not, I 98, l~ and what not, 1.9 

fo. 199 Touching the awarding of a l(mire fa-
In a Trover, and Converfion what cias, when ro be of a Town, and when 

place is ro-,:;eexprdfed in the Declaration, de parochia , the fame to be a warded of 
206 that place, which hath the beft notice of 

What Trefpaffes are to be 'Vi & armM, the matter in guefiion, and where two 
and what not, 1.10 places have equal notice, there to be of 

Touching a ~re, and what {hall both, 46 
be faid a good Traverfe, what not, and A VerdiCt: given for greater damages, 
whether matter of Conveyance to the than the Plaintiff Counts upon, quid ope
Title of the Plaintiff, be Travcrfable or ratur by this, 49 
not, l.I4 Touching the awarding, and mifaward-

V. 

VAriance in -names, 7, 8, 10, Pro
, bability of Variance, no Error, 

10 
What {hall be faid to be a Ulurious con

traCt:, and what nor, Mony Borrowed for 
a year, and the Interefl paid within 
the year, not Ufury, within the Statute, 

17 
~)here the firll: contraCt: is not Ufuri-

~, matter ex poft faCIo {hall not ~eit, 
I7 

Where Unity of po~fIion fhall extin-
guifh a Common, ' 19 

What {hall be raid to be a Ufurious con
trall:, and what not, whether the paying 
of the mony before- hang /hall make it to 
b~ Ufurious, 20 

A Y.,crdiEl: aids aU difcontinuances, 

Touching the feveral voydances of! 
Church, 1.7 

Touching a Ufur£ation , what fhall be 
Caid to be a UfurpatlOn, and what not, a 
Ufurpation made upon the King, fix months 
paffes, quid oper atur , 12, 33, ~ 4 

A man borrows 100 1. and· for this 
gives Bond, conditioned to pay him 1.01. 
a year, for three lives, by way of An
nuity, and no provifion at all made for 
repayment of the 100 1. this is no Ufuri
ous contraCt: within the Statutes made a-r-' . 

ding of a Venire facins, and of whar place 
the fame is to be awarded, when of the 
Town, and when of the Parifh, and 
whether a Venire facias may be of the 
vicinage or not, and where the Venire 
facias {hall be de manerio, and where 
not, the payment to be at the South
porch Door of the Pariih Church 
of Hauck - Hucknol, the Vmire fa
cias de 'Vicineto de Houck Hucknol, 
whether this be well awarded or not, 5'9, 

, 60,6 I 
A Venire facias may be well awarded 

from a Panlfi ;Dut not of a City, nor 
of a Forreft, a payment to be made in 
the Temple Church, the Venire facias 
to be de parochia de St. Dun ft am, where the 
fame is to be of a CaflJe,;9,60,6I.Where 
the Venire facias {hall be of theP arifh, and 
where of the Town, with the difference, 
where the Pari{h, and where the Town is 
tidl named, and whether in pleading it be 
not bell: to name the Town tirft, 60, 
6 I. Venire facias de 'l)icineto Caftrite 
de B. good, 6o, 6 I. Where there is 
a Pa.ri{h , and a Town named, there 
to be of the Town , if no Town 
named , there to be of the Parifh , 
6 I. Where the Parifh is named, by 
way of diftinCt:ion or Separation, the 
Venire there to be of the Parilli, 

61 
Where the Parilh is named ,by way 

of Denotation or explanation, where the 
place lieth, where· the many is to be 
paid, the V,gnire facias there to be of the 
Town, .. 61 

Mony by the condition of a Bond, 
was 
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was to be paid in porticu Cape lite de Mid. 
dleton, i{fue upon J:!on folvit; venire fj
cias de Middleton, whether well awarde , 
- 6 . 7 

VVhat {hall be faid to be a good ver-
~ound by a Jury, in cafe of an Inditf
ment for Murder, and what not, 87, 

88 
VVhether a prefentment by a contrary 

name of Foundation with admiffion, inC
titution , ~ and InduCtion thereupon, and 
that feveral times, !hall make a ,!lfurya
tion, and gain a Patronage or not, 9 I, 
upon a void prefenrmenr, by way of Ufur
pation, who {hall be faid to be the Ufur
per, 91 

In an ACtion upon the cafe, the wrong 
laid to be in divers places in three Nomi
natim, the T7.£..nire facias awarded of all 
the three VilIs, whether this be good or 
no~· 120 

As touching the awarding of a Venire 
fflcias,- where well, and where not;-COn
verfion . laid , ad Civitatem Covent rite, 
the Venire facias de Civitate Coventrite, 
whether this be well awarded or not, 
and of what place; it it moft proper for 
the Venire facias to be of, 11.6, Il7, 

12,8, 129 
VVhethera vitious Venire fEias be aided 

by any Statute of }4wTails, vor not, 1 jO, 

13 1,13 2 

VVhere a Verdict is to find, that 
which cannot lie p1~ed, and where not, 
as a Collateral warranty, 16), 166 

Touching a Y£.rdiCt given by the Jury, 
whether the Verdict may be taken in 
part, and waived in part, or noc , and 
whether the VerdiCl: ought not to be en
tire, 197 

VVhether a ufage to have a Capias 
for the firft proces, contrary to the 
Rules of the Common Law, and to the 
Courfe of the Court, be good or not, 

205' 
VVhat {hall be faid to be a variance, and 

what not, - 216 

w. 

A General Warranty implied by the 
word dedi, but dedi pro me, & 

hteredibus meis, is a fpecial Warranty, ~ 
Where general words, in an Indenture\t 

{hall be qualified by the fllbfequent word:; 
of Covenant, and where not, and upon 
what difference, j,4 

Waiver of an Efrate by an Executor to 
avpid payment of Rent, 2; 

Words fpoken of one, being a J uflice 
of peace, . you out of malice, and fpleen, 
have perverted Jufrice, and wrefted the 
Law, many times, for to ferve your 
own turn , whether Actionable or not 

;6 
Words fpoken of the Plaintiff., Thief, 

Murderer, Blood - Sucker, Villain ~ 
Rogue, and Bankrupt , forne of the 
words Actionable, others not, damages 
entire given , whether they fhall be 
given for words ACtionable only, or not~ 

Words fpoken of the Plaintiff th~~ 
wert for(worn, and I can prove thee for
fworn when I will, whether ACtionable or 
w~ 40 

Words fpoken of the Plaintiff, a bag. 
gerly Gentleman, and a Bankrupt , the 
Plaintiff laying, that he ufed the Trade 
of a Grafter, whether ACtionable, 

Touching the Conftruaion of a \V ft~ 
a Man having three Sons, and Lands 
in three Counties , in Fee £mpJe, 
makes his Will, and by this Devifeth 
one, ~arcel of his Land in one :,ConutY\t 
to hIS Eldeft Son, another parcel in 
another County to his Second Son, 
another , parcel in the Third County, 
to his Third Son, and expreffeth his 
Will to be, that if any of his Sons do 
die , that then the one of tnem, to 
be Heir unto the other, the Father 
dies, the Eldeft fan dies, having jlfu~ 
a Son \t whether his Son" being his 
Heir, or his two Brothers, being Un
cles to the Son, {hall have this Land~ 6 I ~ 

62)63,64-
In a Debt for Many won at play, 

Defendant wages his Law, whether 
he 
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he .may at the day, without the arrent ~~~ ..... <:harges, what Efiate have the 
of the Plaintiff waive his Ley gager, Sons by this Will, and what con!h-utt
and tohave it Tried by the Country or not, ion to be. made of Wills 1 whether trc;y 

. [0. 186 a~ Joynt-Tenants, or Tenants in Com-
Where in a Will, one word in fever- morn, . 'I I 3 

al, {ball, make feveral Elhtes, to fe- Touching the conflruCl:ion of a WiII, 
vera1 refpe6l:s, and where words in a Man having Lands in Kent, and 
a Will, {hall be taken as words of li- two feveral Moities , by fevcral Pur
mitation, where not, 62. A deviCe by chafes, one of them in EJJex, the 0-

Will to one, and to his Children, ther in Kent., devifeth his Haufe to 
what Efrate this fhall be , with the his Wife, and as to my Moities, I de
difference , where he hath Children vICe' 'all my Moities in Kent unto ThoA 
at the time, and where not, mas Bearblock my Son in Law, riot 

62" naming his Moity in Ej]ex , whether by 
The intent of a Will to be taken ac- thefe words both Moities pafs or not, 

cording to the intent, and meaning of I 17 
the Teftator, where the fame appears Touching- the certainties to be in a 
not by expre(s words, 62 Writ contained ,_ .thit !~! fame ought 

A man hath two S0ns named John, to be certain, and where a Writ {hall 
by Will deviieth Land to Jchn his Son, be good, and where not, the 'AT rit to 

a void deviCe for the incertainty in it; be as certain as the Count, and where 
62" variance is in the Writ , as Amia ero 

Where a Will {hall be v?id for repug-· Anna, and ad 'Valantiam , for pretti, 
nancy in it, 6, i 12 7, I1, 8 

When the intent of the Tefrator in his! Words fpoken of the Plaintiff being 
Will, doth not agree with. the Rules of laid to be a Merchant, the Plaintiff" is a 
Law, this intent is void, 63 Bankrupt , whether thefe words :;>ore 

Words fpoken by the Defendant, ACtionable, or not, he appearing to be 
to the Plaintiff himfelf, thou art a an Alien Born, and a Merchant fhan
Perjured fellow, thou haft 10 1. to. ger, wheth;; he-'rnay have this Action, 
take a falfe Oath, and thou art therefore or not, I J 4, I 3 'i 
a Forfworn fellow, whether thefe words Words fpoken of an Arturny, that 
are Actionable or not, 69 he was well known t'O bC -a Corrupt man, 

.Words fpoken by the Defendant and to deal Corruptly, whether Action-
to the Plaintiff, thou frafr hoifl:ered able, . I 34 
Thieves, and flolen goods , the goods A Leafe made to' ~ne· for Life, with
were found in your Houfe , the Thieves out impeachment of Waft, the fame con
had before a Jufrice" and hanged, firmed to him for his own ,Life, whe
and if the Juftice, had not been your ther he fhall now be punilhe~ for \Valt, 
Friend, it had been hard with you, I ; 6 
whether thefe words are A6l:ionable, Words fpoken of -'tite" Plaintiff, he is 

I 09 not worthy to bear Office in fuch a place, 
Words fpoken to the Plaintiff, thou for he keeps a Bawdy Houfe in Lon-

art a Knave, and a Rafca} , for thou don whether A6l:ionable or not, 
lctteft upon me in the High way, 138 
and there thou tookeft away my pude , WoiOsipoken of the Plaintiff. My 
andrny Many from me, whether Mailer was Robbed of 4-0 1. and of fo 
thefe words be A6l:ionable , or not, much Plate, and that Lcng and King 

I 12 have the fame, and for which rhey 
Words of the Plaintiff, thou art will be hanged, whether thefc words aJ e 

laid of the Pox ,whether Actionable , Aetionable or nor, 147 
112 Words fpoken to the Plaintiff, you 

A man by his Will devifeth Land, have fpoken words which I think are 
unto William and John, his Sons to Treafon, and went to a Juftice, and in
be equally aud indifferently divided be- formed againfi him , who bound him 
tween them , at their own proper coils over to the Affifes to anfwer the fame, 

L 1 and' 
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and bound the Defendant a Minifter 
to profecute, which he did, and the 
Plaintiff acquitted by VerdiCt, and brought 
his ACtion for fpeaking the words, whe
ther thefe words be Aetionable or nor. The 
fidl: words fpoken were thefe, occafi
oned upon fpeech of the Benevolence, 
whereupon the Plaintiff faid, ( I care 
not for rhe King, nor yet for his Be
nevolence) wherher thefe were Treafon
able words, and upon whar grounds fhall 
be ACtionable, and what nor, fo. 147, 148, 

149 
Words of ~he Plaintiff, Thou arc a con-

cealer of Felony, and it lyerh in my pow
er to hang thee, whether ACtionable, or 
nor, 148 

VVords of the Plaintiff) I will hang 
thee , for thou haft fpoken words which 
are High Treafon, whether ACtionable, or 
not;, 148 

I will hang thee, for thou haft commit
ted Felony, whether thefe words Action
able, 14.8 

VVhere a VV rit of confpiracy lieth, and 
where not, I P 

Touching the conftruction of a VVilI, 
a man devifes certain Leafes to his Eldeft 
Son , (except 140 I. to be paid out 
of it for portions for his Daughters,) 
makes his Eldeft Son his Executor , ~nd 
dies, the Son makes his Executor, 
dies before payment of this Mony 
to the Daughters , what reme~y the 
Daughters have for this Mony as a 
Legacy againfr the Executor of an 
Executor, and where to fue for it, 153, 

154 
Touching a VVarranry, and the dif. 

cent of the fame , and how far the 
fame thalJ be a Bar to a remainder man, 
the fame difcending upon him, and how 
far not, 161.,163,164,165,166, 

)67 
Touching a VVarranty , which dif. 

cends upon a remainder man in Tail, 
where the {arne thall be a Bar to him, 
and where not, and touching the nature 
of a VVarranty, 161,163,164,165, 

166, 177 
VVhether a VVarranty {ball enlarge 

an Efiate, or not, and how far a VVar
ramy thall ferve to lhengthen an Efiate, 

164,165 
VVhich way a man is to have benefit 

. by VVarranty, whether by way of 

Voucher, or which way, or by Rebut· 
tel', and where he cannot plead a Col
lateral VVarranty, whether the fame 
may be given in Evidence to a Jury, and 
they to find it, but where he; may 
plead it, and doth not, whether by 
his Laches he lofe[h the benefit th.re
of, with the difference between a Real 
Action, where he may plead the fame, 
and a perfonal Action, where' he can
not, whethether there, it be not faved 
to him , to give the fame in Evidence, 

[D. 166,167 
VVords (poken of a High Sheriff, he 

hath coufened the Earl of Hartford, J.r 
as much as he (the Plaintiff) is worth, 
whether Actionable, or not, 172, 

17; 
VVords fpoken of the Plaintiff, thou art 

a Thief, for thou haft fto!1en my Sheaf 
of Corn, whether Actionable or not, and 
what words thaU be faid to be Action
able, thou haft Rollen two Buthe1s of my 
Apples, or two armfulls of my VVood, 
Whether ACtionable, or not, 173 

Touching the expofirion, and con1hu
tion of words levied, or to be leviea, 
taxed, affeffed, I 7 f, 1 7) 

VVhere words ihall be taken accord. 
ing to the Vulgar and ufual fenfe, and 
manner of fpeech in thofe places, where 
the words are fpoken, and whC're not, 

17;, I 76 
Words fpoken of the Plaintiff, that he 

had harboured, and received his Son into 
his Houfe, having notice of him before 
that he was a Seminary Pridt, whether 
ACtionable or not, I ! 0 

A man by his VVill devifeth his term 
to Margllret hIS VVife, if {be live fo 
long and continue Cole, and if the diii 
within rhe Term, he deviifth the re
fidue of the years to John his Son, and 
to the Heirs of his Body, makes Margaret 
his Sole Executrix and dies, the Emen 
and claims as a Legatee, John dies hav
ing iifue, living -his Mother, whether 
the Aflignee of the Executor of Mar
garet , or the Afiignee of the VVidow 
of John, and her Second Husband thall 
have the remainder of this Leafe, 19 r, 

191,19;, 194-
VVhether a wager of Law may be 

to part of a Debt, and a confeilion", 
and Judgment for the: reft, or not, 

194 
Whe-
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VVlotether the party may waive any of 

the iffues, in Trial, the Jury being ready 
at the Bar to give up their Verdiet, or 
nor, and whether there may be a VVai-, 
ver in filch a cafe for the King, or not, 
and whether fuch iffues, for which evi
.dence was given to the Jury, may be 
waived, or nor, for the King, or otherwife, 

• 197 
VVords fpoken of the Plaintiff , that he 

had placed fuch a VVoman in fuch a ones 
Houfe, to the intent to Pouon her, whether 
ACtionable, 10 I 

VVhether one produced as a VVitnefs 
to prove Livery of Seifin upon a Feoff-

mcDt, and having an :fftate at will, in 
part, of the Land, Whether he be a good 
VVltnefs, or not to prove the Livery and 
Seifin, 107. 

Touching the conftruetion of a Will a 
Man by his VVill doth Devife Ten 
Acres of Land unto Robert his Younger 
Son imperpetuum, and after his deceafe, 
the remainder to his Heir Male imperpet,;
um, with divers the like remainders, prlx
imo filio felliori, & htereai mafculo im
perpetuum, wh~ther by this Devife, 
Robert the Devlfee hath an Eftate for 
Life, or in Tail, 7.19,110,111, 

17.2, 21 3 

Scire tuum nihil eft, nifi te [eire hoc {ciat alter. 

Deo juvante alJiflente rf.:t auxliante hoc tandem perfeci opu{culum. 
Cui Laus, r/..;1 Gloria in t£ternum. ' 

FIN I S. 
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TO ~HE 

HONORABLE 
Sir BVLSTRODE WHITLOC K, 

KNIGHT'. 

S I a; 
S the Law of God is the guide; and conducter of 
all good men; and the La\v of Nature, deduced 
from Gods eternal Law, the Rule of all his Crea
tures ; So Hurnanes Laws, depending on both thefe, 

are the guards of Magi1l:rates, and virtuous men; yea, the 
very Spil=ic, and finew'e~ of every State in the World. For 
all humane Laws have theIr dependency upon the Laws of God, 
who is the great Law-giver; from w hicQ fountain and orjgin, 
they all proceed: And the neerer our Copies draw to that 
original, the better they are) and the lTIOre likely to continue. 
And therefore divine Plato affirn1eth, That no 11lan, though Plaro lib. 4.&1e 

the moft excellent of wit , or the moa prudent, and beft pra- Leg/bus. 

diCed in affajrs of State , can be able without the infpiration 
and affil1ance of God, to nlake fufficientLaws, for efiablilhment 
of a Comn1onwealth. But that as brute Beafis, cannot be well 
govern~d by Beaih, without ,the help of Man; fo Man can-
not b~ well and h~ppily governed '.by Man, without the heIp 
of God. " 

Saint Augufline fays, That thofe Societie~ of Inen, wherein s~. !tug.lil-die 

Law and Juitice bear not (way, cannot properly be caBed ~ttztat. D~l. 
Con1monwealths, but Magna Latrochria, great Confederacies 
of Thieves : And truly, if there were no Laws made, nor ob· 
fervation of thofe that are made, all Societies of Men, all hap-
'pinefs, and contentn1ent in this life, \vould be taken away; 
and every State, and 'Colnmonwealth, would fall to the 
ground, and difIolve. For there can be neither foundation, 
building nor continuance of any Comnlon wealth, without the 
Rule, Level, and Square of Lav'is. \Vhich therefore Plato calls rlatolib,-\. a; 

A h 
leg/blu. 

, 2 t e 



Jufl:in. 'Rifl. 
l,b,2. 

Arifiot. pa
lit. lib.~. 
crtp. J 2. 

f;icero de 
legibus lib. 
3· 

lIiftoryof 
tbe World, 
lib. 2. feEl. 3. 

The E pifile Dedicatory. 

the Soul, that aives form and life to ·the common-wea:Ith, 
and the ancho~ that fiayeth and alfureth it. There Was a 
time, faith Juflin of Athens, f2.!!:ando nullce Civitati L-ege~ erant, 
quia Lihido Regu1Jl pro legihus h.abehatur.. When the CIty was 
without Laws, becau(e the WIlls of KIngs were Laws. . And 
therefore Ariflotle arguing) whether it were better for a Com-
1110n-wealth to be governed by good Laws, or by the will of 
the beft ma~, prefers the government of taws, alledging the 
Law to be a pure an'd clear underfianding, whereas -the un
derftanding of the beft man is joyned with paiIion, whereby it 
may be corrupted, and therefore concludes, where the Law 
governs, there God governs with the Law, but where man 
governs, (tho never fo wife and prudent) there a cruel beaft 
governs. with him, (to-wit PaHton) w:hic~ many times ob .. 
{cures hIs underfiandlng, and perverts hIs WIll. And certainly 
this was the great reafon, that when people faw to live by one 
mans will, would become the caufe of all mens mifery, that 
did neceilitate thenl, to eflablifh [etded Laws, wherein men 
might fee their duties, and to tranfinit thofe Laws ~o po fieri
ty, that they which lhould come after, might not alter thofe 
foundations, on which the State was fira laid; but that as Ma .. 
gi!trates did govern the people, fa the Law fhould direct and 
govern the Magifirate, according to that qf Tully; ut Magijira .. 
Ius prc:RJunt populo, fie leges magiflratihlU prc£Junt. 

I'he Ancients, 1aith Sir Walter Rawleigh (tho;o barbarous) 
efl:eemed fo highly the benefit of Laws, that amongll: then1, 
thofc that were die firfi founders of Laws w-ere honoured as 
Gods, and the reft that made either additions, or corrections, 
were commended to all polleriey for men of no lefs virtue, 
and no lefs liberally beneficial to their Country, than the 
the greatefr and mon profperous Conquerors that ever gover
ned tnenl. And if fo honourable a feflimony was given even 
by the Heathens, of chofe that pron1oted their Laws; what 
black: character does that generation of nlen deferve, who 
think themfelves :wifer than the Law, ~nd do not only op. 
pugn and calumlnate our Laws and ItS profeifors, and 
think it a burpen to be circumfcribed WIthin the bounds 
thereof, but under colour of advancing liberty, would abro ... 

gate 
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gate. all our Laws, and think th~m .w~rthy of no better e~
rertalnment amongfl: us, tha~ Je?olahm gave to Jeremiah S Jeremiah, 
Prophefies, w.ho cut th~ Roll In pIeces and threw it into the chaf· ~6. 
fire. Thefe rwens pretences being like.Caligulls, (when he in .. verj. 23-

tended the burning all Law-books ~hat were ~xtant) That e-

. ."! 

,quity would run clearer, and Jufhce be qUIcker; \vhen the 
niceties and perplexities of the Law were gone. But the Hi
fiory fays, non luit tam diu~urnu~ ejus, imperium, ut e/ficere po
tuerit, quod meditabatur. HIs ReIgn dId not laft fo long to ex
ecute what he did intend. And what is true in the Hifl:ory; 
hath likewife proved true in the paraUeI .. For i,f thefe gr~at 
Oppugriers of our Law had not been ftopt In theIr, Carere, by 
the wifdom a(~d fore-fight ?f the fu pream MagIitra,re, fhey Appol/ido, de 

~ould have prove~ not u~hke td ~ycurgus, W?O ,beIng caft ~:.t;~/eia~ 
Into a frenzy by DlOnyfius, 1n that dlfiemper, thlnklng to have 57, 

cut down a Vine,with the fame IJarchet flew his O\VH SOD; fa 
thefe when they held up their fwords to cut down (as they 
pretended) fome fuperfluous branches of our. Law, would. 
have cut down the Law it (elf, both root and branch. But 
this good fuccefs hath always attended the Law, that thofe per-
fans that have moft endeavoured the fubverfion of it, have 
very fddom efcaped their doom by it .. And none have been 
more eminent, nor will be to future ages, than thofe V/orthy 
Patriots (in the firftrank of which,your Lordfhip may be juftly 
placed) who h.ave been vigilant and indufirious, for the pre
fervarion of our Laws ; well knowing that the true Intereft of 
every State lies in ll1aintaining the Laws and Government, with~ 
Ollt which, all things mull needs run hafiily into diforder and 
confuCton: For the end for which men enter into Society, is 
not barely to live, but to live happily, and a life anfwerable to 
the dignity. of mankind, which end we cannot poiliblyacconl-
plilh, but b~ our fubmiffion to ,the Laws, there h~ing nothing 
under th~ Sun, mor~ condUCIng to the profperny and peace 
of a NatIon, than fittIng and well compofed Laws, and a qui-
et fubjeC1:ion thereunto. And in framing the Laws of this Na· 
tion,Parlian1ents have been very careful, to make our Laws 
proportionable to fo happy and bldfed an end. In fo much, 
that if aU the Laws and cuftoms of other Nations \vere laid:; 

B together 
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together, t~ey would come far fbort of ?urs, both for wi(dom, 
equity~ vvc]ght and f111nefs. They beIng the uloH advanta .. 
e-ious for defence (~f property, for fafeguard of the people,for 
.... 1 !1 -f Y o~ C Ji'< fi jncouragement of laDour, lor cietermln~ng , -ontrover les, for 
pro.fJJ·C}£Rng Trade, and for the pubhck \J;relf8xe of any Laws In 
the worldo lind indeed, Laws have not the CGnllmon 
good fiJf their end, they are but leges btiqUdb or ~)if)!iE'';}lti,;e, 
llJ-agis quam leges, rather C0:11pulfions Laws; Iniqua ho
'ml11Urtl c()llnituta~ qucfZ nee jura dicenda". nee pZttanc/tJ [U11to Th~ 
unjuG: confhtutions of L'T~en, "I,JtThich are neith to tern1ed~ 
nor thought Lawso For faith Ariflotle, legalia font jufla fa[fi~ 
va, ~ confervativa felidlalis" juft La'71s wod=eiC:~; dnd 

~~~~',~~o Jr, prdervers happinefs, becaufe_ u:hern the rrnrF~icent are Ge= 
fended, and every i'nJn enjoys 2h<,; fh.lits of his own lab!clJ1K',5 
by them Right is don", frOl1l aU men to aU men~ and ?ris !hy 
then1 "Vve live the Eves of reafonab]e menl) and not f 
of free and civil' 111en, and not of Sav2Lgeg" And i~he:efc,re 

Jflijfory of ~he Sir IJ't-?'t'tfr Rawleigh the Law a Heart i~~bcut af= 
!:;.l~. ~:a,23' fecti?n, to ~n e!e withou,t luft~, a.nd to a n1ind without (12 'Jln" 

It beIng a T reaHurer, wInch keepeth . every rrtJn \v h?it he 
hath~ and diftributeth to every man what he ought haved 
And certainly the grounds of the C:c,tJ:1EL~Gn La\v~~" ( ie rig~idy 
confidered) are the beil: of any Laws in the VVc::rId? elther 
(civil or rnunicipa], and the . this being be= 
yond the rnemoryor regifter f any beginning, and prob'a~ 
bly as old as E"lf!:Lx?Ul' it fdL~ For the Laws which 
the Conqueror f'~Tore to obf~;:ve~ ''<,7(Te:e bonce i.:J r;-:pprob(!t OZ,f:';1~ 
liquet! leges reg7rl: And if in his time they Vlere approved 
and - then without doubt, no Laws 0 " 

can be fan apt and ble for the GOVl:r1D.ITH'tH: of thi§ 
Nation, having nnany YC;irs a fitting re5ning ter 
1 1 f 1 1 -, o· 1 U " (' t 1e gonG! 0 t le peop-ae; nCHhtr 13 It on y tne antxqv.ay at 

our Laws that cor.nnnends them, but their certain , [h~H~ 
eqtlah[y? and their quick ..: \vhatever obje
ctions are Dlacie agalnft then1 they are 'ZJ/th,?~? !~lm?;i?li5, nOll 

pro(efJioais, for it i~ oli!!l)! pre . 0VO: foon pra-
thee) and the too hafty }oun;:: fio0~[j{)rs, 
thal!: a['\~~ the of uncertainty " of (llpinions" 

whereby 
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whereby Clyents caufes are oftentimes .mi[carried or delayed, 
and the multiplicity of Law -Suits ~herIlhed; whereas if many 
of our young Practitioners, had lIke Pythagoras his Scholars, 
kept filence for (Oille years~ and conflll~ed with their Books , 
they would be the· better ll1abled to g1\~e the reafon of tl~e 
Law in their Judgrnents to others; for It mua not be Sophl
{try, or ftrains of Wit, that o1uft interpret Law, but it ll1Uft 
be dear and folid Reafon. And tho the' Law olay feem ob
fcure and perplexed in fame c~~es, yet ar~ the ~ea(on.s thereof 
perfpicuous ~n the eyes of JUdICIOUS and ng~t dlfc~~nl1l)g lnen: 
For the DeClhons thereof, are not the fuddaln fancIes, or raw 
conceits of a few Olen, but they are grounded upon the clear 
Evidence of Reafon, and upon the prudent advifements, and 
Dlature deliberations of learned men, excelling in Wifdom, 
and fanl0us in the Law. 

And herein principally confifl:s the happinefs of this Nati-
on, that the greateft bulk of our Laws are ACes of Parliament, 
Laws propounded and approved by the thtee Eltaces, and con
firmed by the King; to the due Obedience oftwhich; all men 
are therefore bound, becaufe they are acts of choice and felf
defire: Leges nulla alia caura nos tenent, quam quod judicio Po-
puli recepta? Iunt, fays Vlpian: The Laws do therefore bind the . 
Subjec.1, becaufe they are received by theJudgment of the Sub- ~;~~~:/~ 
ject: rum demUlll humancR leges habent J vim jualll, rum fllerint 
non modo inflitutcR, fed etiam jirmatcR appr,phatione (ommunita-
tis: It is then that.hu111an Laws havet:beir firength, :when, 
they {hall not only be devifed, but by the approba~ion of the, 
People be' 'confirmed: And. therefore ,Parliaments, have fiill 
been very careful of mending and poliihing our Laws, and 
ingrafting Jome and pruning others, and taking C~re fqr the. 
due Execution of all; the Execution of good Laws being 
far nlore profitable in a Common-W calrb:, than tQ _burthen 
mens n1emory with the making'too many; for in peJjimti 
republica, leges pluri17ltR.; and-therefore a learned. Civilian ex
pounds that Curfe of -the Pr,opher, P luet, luper eos laqueos, of 
multitude of penal Laws; which are worf~ than iliowers of 
Hail and 1-ompefi upon Cattle, for they fall upon ~1en. 

B 2 There 
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There -is Iikewife another part of our Laws, whi,h is chiefly 
grounded upon Cufioms, which we may call, Laws 'Yrit~en in 
living Tables, Con{uetudines vetuflate approhati, the partIcular 
Cunoms of every Nation, bei.n~ t~e moa uf~a.l binding .and 
aifured Laws. And there are hkeWIfe the JudIcIal Refolutlons 
of Judges dudy Entred and Reported, which we may caURe
fponfa Prudentum, and are certainJy an excellent way of Decla
ring and Authorizing Laws; for though the Law be the Rule, 
yet the Explanation thereof. belongs to theJudges, who are 
Leges loquentes: an~ tfuly, wIthout the Reports of thofe learn
edJudges, that have formerly fate at the He1nl, the Law by this 
time had been almoft like a Ship without Ballalt, for that rhe 
Cafes of Modern Experience, are fled from thofe that were ad
judged and ruled in former Times. But of late, we have found 
fo nlany wandring and mafterlefs REP 0 R 1 S (like the Sol
diers of Cadmus) daily rifing up, and jufiling each other, that 
our learned Judges have been forced to provide againft their 
multiplicity, by difallowing of forne P9fthum~us Reports.; 
well confidering, That as Laws are the Anchors of the Repub
lique, fo the Reports are as the Anchors of Laws, and therefore 
ought well co be weighed before put out. . . 

And ihdeed, there 1l0\V prefented to your Lordlhip, had never 
{cen the light, had not your~Lordlhips kind reception of my 
firfi Pan, (being accompanied with freth defires, both from your 
Lordiliip, and likewife from thofe Grave Clnd Learned Judges 
that had the Perufalof them) incouraged me to go on in this 
Work, with a refolution (if God lends me life to proceed fur
ther herein) having long fince collected the Materials in 
French, which I have not unaercaken, out of any vain Glory 
cr prefumption of my own knowledge, but meerly to perform 
rha~ Duty which lowe to nlY Profel1ion, and the Obligations 
whICh lowe to your Lordiliip: Neither do thefe REP 0 R T S 
feern fo properly to be prefented, as paid unto your Lordihip; 
fince the LAW fays, The Tree belongs to the Field, and that 
the Fruits thereof depend not only on the Tree, but on the Soil 
alfo~· The Field therefore beirlg your learned Fathers, under 
the Feet of which Gamaliel, l cook many of my REP 0 R T S, 

and 

• 
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an~ untowhofe Favou~ and Care of me, lowe much of my 
BeIng, and Knowledge In the LA :W: The Tree and the Fruits 
are Jikewife your Lordfhips; and If the Fruit be not well re .. 
lilhed or dillafteful, yet being under your Lordlhips fhelter, and 
recei~ing its watering from your Lo.rdlhips hands, I h~pe it will 
frucbfie, and not wither, though It be tranfplanted In the de~ 
elining Age of, -

My Lord, 

Tour Lordjbips mofl 

ohedient, and devoted Servant, 
. 

Edward Bulflrode; 

10 

--------------- --



To the Reader~ 

CourteoldS Rea~er, 

C on/tdering how profttable the pUbliJhing of former Reports have been 
to the Profeifors. of the Law, and likewift conjidering how uncertain 
an Account we }hould have had of. judicial Proceedings in former Times; 

had tiley not been com,mitted to Writing" (which is the Witnefs of Times. and 
the Light ofiruth) and finding that OUl' latter Age hath been very 'fruitful , in 
bringingforth, men Learned in the Profeffion of the Law, who have been great 
Maj(ers ~'}uflice and Judicature : Bv theft ConJiderations, I have beef1 induced 
to proceed in this Work, which I had many years fince perJefled in French , in 
which Language, I did dejire it might have feen the Light, being mofi proper for 
it, and roJI convenient for the Profeffors of the Law, who intleed are the only 
competent 1udges thereof: For the Laws of England , do befi commend themfe/
ves to them that underfland them, and therefore l/hall not wander any further, 
than I have done already, in their Commendations, which hath been the Subjea 
of fo many Learned Pens; the defence whereof hath always been very plauji/;[f, 
(lJ, appears by Mr. Fortefcue, that notable Bulwark of our Law; and lik..ewife bJ 
that l,eviathan of our Law, the learned Lord Chief Juflice Coke, who in ilis 
Writings hath magnified them, not without a cauft. 

I mufi confefs, though I have always been co4CioUf of mine own inabilities, and 
'Ver) fearful to -have any of my Co/leClioNs , come under a pubiiquc view m1d' cen· 
Jure. Jet when I conjidered the fid Fate which hath befil ma~y Poflbumous Re
ports, through their unskilfuITran/!ating , being very milch corrupted and altered, 
from what thofe learned Perfons left them, whoje Names they now bear; I refulved 
with my (elf, either to commit parricide,' and C as the Lami~ ) to Jmotber mine 
own Creatures in their Cradle, or elfe to give Being and Life to them my felf, 
lvhereby I might infime meafure prevent the deformities, whicb uJual~y /;appen to 
Pofihumous iffues. However, though herein my care h;lfh Not been little, yet 
man) deJeffs will appear, which I hope the underjlandimg tfteader will eally par
don, there being none I prefume, that are fatal, but foc/; as may eaji£v be refli-
fied in the Reading. And I heartily wijh, the Reader may receive aJ much profit 
/;y the peruial of thife Cafes, as I bave gained in the obftrving them. vV/Jerein 
though my pains have not been [mall. yet 1 may truly Jay ~vith the Jon Of 
Syrach, EccleJiaf/icUf, chapter 24. veife 34. videtis me, non mihi Coli la
boraffe , fed omnibus quxrentibus eruditionem. Debold, I bave not laboured 
for my ftlf only, hut for all tbem that fiek knoivledtl. 

. -Bene Vale. 
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T A B L E 
OF 

The Names bf the Principal CAS E·S 
contained in this Second Part 

BilfiJi!, againft.Knight; Acrion Cafe 
wo~~ ,4~ A 

Bilford againfl: Flint, Debt upon .an ,A,' vflin Plaintiff againft ~lifton a word. d I 7 
and others Defendants fo1. 20 Baker againfi chew, Error 120 

in a Prohibition in the fpiritual Court Baily againft Maynard; ACtion Cafe 
20 . words.' 134 

Allen againfi Abraham, EjeCtment 32 Bufl' 'again1l:. Wadefworth, Debt upon 
Arnold againfi Bidgood, Debt for a Bill at Hambrough 144 

Tythes - 65 Brown againft Crafoaw, Prohibition 
AlphonfO Doctor, and the, Colledge of 144' 

Ph&tians in London, Habeas corpus Bedo agail1fi Piper, Debt 156 
. . 259 Boyer Sir Willian1', againfi the High~ 

Anfield, againil: Feverhill, Prohibition Commiffion Court, A Prohibition 
,. 269 182-

Anoe againft Hemmings 281 Burton againfi Palmer, Error 191 

Blithman againft Martin, Promife 
B 

T-He Lady BiilingflyPlaintif aga~dfi 
E-Ierfey; Trefpafs for cattmg 

down, and carrying away trees 5 
\, Baker Plaintiff~gainft--Defendant, 

a fpecial aCtion upon the cafe for 
interruption in a Common. 14 

Baskervile againfi Hcnskam, and o-
thers Defendants, Error 26 

,.' 21 3 
Boes SIr Jerome, againft the Silliop of 

Durham, a Ouo warravto. 2-26 
~ 

Babbington, & V xor againfi Matthews, 
Debt for tythes 228 

Barnes againfr Cary and Barl{fr ) action 
on the cafe for an efca pe 2 3 6 

Bartholomew againft Belfield, Error 
244 

Bird againfr Allcock '2.80 

Bradjfo1.f 
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Bratljlene againft the High Commif-
fion Court 300 D 

Butler ag-ainfi Fincher 302 
DOWfJ againft Fawne, Debt Upon a The Cafe of Linn Regis 302 

Buckler and Harveyes Cafe 30 3 ~ond. . . . 19 
Barwicks Cafe 30 3 
Browne and lirreyes Cafe ' 30 3 
Bowber againfi: Panter 341 
Margaret Brownes Cafe 3)0 

c 

CHamberlain againft Ewer, in 
Covenant. I I 

ChildPlaintif againil: Defendant, 
an Appeal 19 

C ovene} againft Wood, Attion Cafe 
upon a promife 37 

CreJivick againQ: Roo/zesbJ' aoo three 
others, Juftices of the Peace, De
fendants, falfe imprifonment 147 

Touching the Court of B. R. that. the 
fame is greater tha'n~any Court in 
Eire; all Courts in Eire do ceafe, 
when that fits 37 

Craske againft Johnfln, Afrion Cafe 
Promife 74 

Cowler againil: Lydeot. Audita querela. 
97 

Carril againfr Pack & Baker, Trefpafs 
againft Commoners 115 

ColLcum againfi: lueker, [pecial afrion 
Cafu 121 

child againft Harden, prom iCe 143 
Craford againfr BliJ[e, aaion Cafe 

words 140 

The Corporation of Phyfitians againil: 
Dr. Tenant. Dett. 185 

Crooke againft Avery., afrion Cafe 
words 216 

Challoner againil: Petworth. Hal;. corp. 
268 

Codner againfi: Dalber, Dett. 270 
Chapman againfi Jane Barna!;y, a Pro-
mi~ 27 8,279 

Clifton againft Oates :2 83 
C/;une againil: Piott, one of the Sheriffs 

of London 328 
-Dorctky Clmxdeyes Cafe 35'1 

DOlley agamfl: WhIle I faUe unprifon. 
ment • 80 

DoUey againfl: D(I7)ies; Prohibition 
141 

Dorrington a gainfi: Waller, Dett. 156 
Draiton. ~~d Co~terill againft Smith, 

Prohlbition 157 
Daly againft Fryar. Dett. 25; 
Duport againfi Wildgoofe, Dett upon 

a bond 259 
.. Duport againft ~Vildgoofe, Dett. 260 

Duport againft Wildgooft, Debt 260, 
261 

Downes againft Haksery 289 
Draper againfl: the town of Gknsfie!d 

345. 

E 

EArle againfl: Mullineux, An All
dita querela by a feoffie of a feo[

fte 14 
Erington againfl: Erington, Ejectment 

42 
Eweragainft Chamberlain, Error 139 
Egerton againft Egerton, Prohibition 

Ellis againfi Wallis, Error 
E7)ely againft Slowly 
Everard againfi HopkiNS, 
Ewer again11 Chamberlain, 
EarbJes cafe 

F 

210 

214 
32 6 
33 2 

339 
354 

FReeman againft Sheene J on a Bond 
93 

Fox againil: Prickwood, Prohibition 21 6 
Fowler againfi Seegra'Zte, Trefpafs 254-
FiJher againfi foung, i'refpafs 268 
Freeman and V xcr againft Freeman~Pro. 
mi~ 269 

Fox againfl: Whitchcock 290 

F oort! againfl: Hoskins . 33 6 
G 



IHillagainft I-Jauh, Trover 201 

G Hopton againfl: Baker, words 228 

HarriJonagainft lt1itford, PmQ1ife 229 

G,
' Ray ag&inft Grav, action cafe pro- , Huxley againfi Harrifon j Error 2) 0 

" ' miCe fol. ! 8 . Heydon Sir Chrifiopher, againfl Godjotey 

GoodJon againft Duffi/., A\Vrit of er-' i & AI. Error in Parliament 2:: 7 
ror

7 
upon :1 judgment, in the Court The Hundredoi Witherly againfi ~ 

ofPypowder at Rochefler. 21 Error ' ,-' 25):' 

Gla.ffe againg Gill, a Wnt of error, Hawkins againfiParker, Account '2-56 
41 FIookins and Hart againft Callis 2,57 

f3,!Zlh1l, againH: Baker, a Writ of Error Hauljay againfi Carpente,;, Debt 266 
53' Hercot againft Vnderhill and R(JChl~v 

Gedge againfr Minne, Trefpars 60 3 S J[ 

Goodo'YOome a(1ainll Moore 135 
b b D." Ct:: Gregory againft Wilks, ALdan ale, 

words 137 
Glascock againw Rowley ~ Prohibition' 

liP" 

Gilpin 'againfi Shillle, Action Cafe 
words 22,7 

Genna 2[;ainH: Lucking, Cov(nant25 B 
Goldfo7ith c.gainft tile Lady Plat 284-
Ge/lon agalilCt Buller~ and Serfs '" 8 IS 
Glanvile -agamH: Courtney 301 

H 

I 

J' Ones again~n S, m,l,"th,in Treip~fs upon! 
cafe, ,in Madlulile " :; 6 

James 3gainfr Raj'ris , :laion c~;:re 
words ,'56 

Jones againfi Clark, Aaion cafe pro,.: 
Inifu 73 

Jones againft CroJft ' Error 2. 30 
Jourden againfl: Denny, Error. ::''1!I 

!{aack againft Clar~ 306 
James againft James. 3 IS, 

K. H' Arwood againft Holman, EjeEr.· 
, J ment 29 

Flall againft Rotheram, Procefs to K"" 'lrtonag, a,infr Eliot, Debt for rent 
,;'ales 54 "' , ag:lird:tin Infant. ) 69 

lliggilJS 0.gainft Sommer/and, a- Scire The King :),gainft Sorili) Indifcmeet, 
facitz.f 68 I 19 

Hankj7:~fon <1,gainft SaNdilauJ? Debt. ~'70 The King skeit, India 12. I 

Hunley agaioll: Alpert, Error 7 I Kirb} againlt ZI.1g.te ,,3' £,iJ()r J[ 33 
HolemMt 2gainft. Kerewithy. Trover Killick 19ainit ;JaYnes, l1(=b}n C~Je 

I 34 words I 3 8 
Hodges ~]gainfl: Humkin, the Major of The King againfr WalterifJomaJ :~l· 

Liskerret~ Habeas COl"PUS & certifi· difcment _ I ~ 7 
cate " I~9 The King againft Smale~ r~gubtiDg~of 

Heydon Sir ChriJiopher.) 2gainft Godflle~ the pnfon of the /l,j:arfhalji'e I 3 8 
Sbepherd and Smtth, t-rror 159 The King againfi IItAgIJ Grif}ith, and 

[-lead) agJLnft Ridley, Debt upon the Hugh llo/tand RecuClpts; at the 
Statmes of urury, of 13. Eliz. cap. Bar ' , 1;- '5 
8. z1'd 3 I.Eliz cap. 1.0. I94 The King and Allenagainft Tooley" 

Hix ag8infl GarGiiner, An aaion upon Information' upon the St~~:ute of 5· 
h r t:: E!" () r tue "-.JUle 195' -. 1:::', capite 4, 100 

Hetley agai.Gi1 Sir John Bow)er, and 0- The King againfl:: Cramli,1IJgtof2 ~ !ndicts 

thers, Commiffion of Sewers 197 ment. 208 
c 
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The King and the Earl of Exeter, a 
claim to Fines,) impofed 235 

Kenneycott agaifr Bogen, Error :1 50 
Keifer againit Terril, Efcape 2; 5 6 
The King againfr Cox> IndiCtment of 

. force 25 8 
The Ring againfi Vderell 264 
The King againfr Philips, Indict. 264 
The Ki~g againfi Briggs 295 
The Kmg againfi Sir Antony Mild~ 

may 299 
The King and Goldes/;orow againft 
_ Ulhider .3 I7 

RequiJh and Reqtdfhes cafe 320 

The King and Shoyle againft DoCtor 
Fojler, a Phyfitian rl,4 

The KingagainftCharles Hammond 341 
The King againfi Smith '342 
The King againfr Reve 344 

L 

l-. Infty againft Aflry~ or AjtrJny Debt 
,; < upon a Bond upon an Award 38 

:L.ur.d s o~.;,: lorn ton, E jeecment 67 
~gainfi Stamp, a8:ion cafe for 

words 81 
The Lord of Lincoln againfiSi r John 

Jownfend, Debt an a Bond . 229 
l,oik agOiinft Emme~ An Aedol) by one 

Executor againft another. 26 I 
Lovet againfi Faulkner, Acrion Cafe, 

for confpiracy 270 

M 

Iller againft Buckden, Aerion 
Cafe for word~ 10 

L S. Informer, againfr Martin and 
Gurmyfione, information 18 

Mirril againfi Smith, Error 29 
The Mailers and Governors of the 
~eens Free~School of St. Olaves 
in Southwark, againfl:: Defendants, 
Trefpafs and Ejectment 33 

Sir Thomas incaJ againft Sir George 
Reynel 58 

Matthew againft Crafi, Afrion Cafe 
for words; 89 

Marker againfi Crrljs, Debt I3 J 
May aglinft Gilbert, Prohibition 

14D 
March againfl: Brane, Debt for Rent 

14 1 

Mirril againfi Nichols, Ejectment 176 
Mo),z againfi Ewer, Debt I b 1> 

Murrey againfi ACtion Cafe fo~ 
words 2.D6 

Marfoam againft Jolley, Error :14][ 
Marfo againfr Bentham 276.~ 
Ma/cot againfi Dean 28;7 

" 

N 

NOoth againfl: VivJlctrd ~ Debt for 
- Rent 23l 
Nichols againH Catjey, words 267 

o 
Ding/on 
A writ 

Darb) and others) 

OSburn againfi MakebufnJ Error 
p 

35 
220 

r 'IJ n IS G21e 2. ') SI J h h' 0'- ,-

Powel and Tiz!1{;:(f'<!~ 
Debt upon Stature of )[ 3, E 1 of 
Bankrupts 1. 6 

Sir John P 000' < the 
/;ert, Action upon the cafe for 
mifu 41 

Pit againfi Webley, a Proh~bition for 
being cited out of the Diocefs .>72 

P apworth againft . , ;~/ci0n cafe 
Promifre 91 

P enfon againil Knight, Error 93 ' 
Porter againfi A ger, Error I 19 

Park ~gainfr Lock~ Trefpafs in Carnwal 
12.l

Prent ice againil . E yea. I j. 8 
Fainter againft Warn p aCtion cafe tor 

words - -141: 

Penfon aga~l1ft Cartwri71Jt, Prohibition 
207 

Parker :againft Kemp, Prohibition I 27 
Price againfi Mafiol') Prohibition 238 
Pole againft GodJery, a fpedal aaion 

UPcn 
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upJn the cafe .264 

The Pari!h of St. PettI's. againll the 
Parifh of St. E!!eYJS) in the City of 
Worcdler 35 2 

R 

R' lee PIaintif againG: Harris Defen
, dam I 

l<eynolds again{\: Green, Trefpafs ; 27 
Rethorick againfl: Chappel Eject. 28 
Richardfon againfi Pijlel, Trefpafs 55 
Rawlins againfi Barret, Error 104 

Ren'e 8gainil: Harris, Debt upon a 
Bond 115 

Rolertsagainfr ROberts, Ejectment 123 

Sir George Re)will againfi: Sackjield ACti· 
on upon the Cafe for words 132 

Rogers againfiParry,for Promi[e 136 
RuJfeI again!1: Buc'<fourfl 285 

s. 

Selby again~ Wilkenfln, Debt 254 
Sambern agamfi Sambern , Prohibition 

S · . fr 257 prmg agam Barret 262 

~;~mpfon aga~nfr Powel . 262, 263 
Stmpfon agamfr Sothern 1 Eject. 272 
Sell againl1 Fac], word.s 276, 2i7 
The ~arl of Suffolk agamfi Floyd 277 
DoCtor Sl1ckl~flagain1t Sir George ReJ-

nill 320 
The Spaniili Ambaffador againfr Bun-

tifo and Points 322 

T 

T' Ayl~r againfr Terrey, A Scire fo· 
ctal I! 3 

Tipping ag~i[}ft Swan, Deer I 19 
Thurfilen againfc;' the Executors of 

Waf then, Debt on Convcnants 158 
Thomas againfi Owen, Execution af-

ter a Superfedeas 19.d. 

Tipling againil: Pexal,~;1irnofmer 23.3 
TompJon againfi: Withers, Error 263 

v 
Slevenjo'n againfl: Wood, in an A p

peal to the Delegates 2 

Scriven againfi Wright, Habeas Cor
pm, f!J .t1udita querela 10 

Stanton againfr Barton, Debt upon the VAle againfi: Field and Wi!ki1~rc.n, 
Statute of 13 Eliz. cap. 8. Uiury 34 EjeCtment ~O) 

Succomb againfi Wardner, a Repleader The Ville of Kimmalton againit the 
37' Ville of Layffas 347 

The Lady Sto John againfr Piot, Error The, Ville of TewkSbury againfr the 
/ 112 Ville of Twining 349 

Stilbrell againfi.Rider, Ejectment. I I 81 Tl~e ;ViHe of A!d~rtons Cafe!) touch
Shutleworth agalOfi: the ~or~ara~lOn of mg :Anna Tarling . 3 'i'i 

Lincoln; A Wnt of n..efhtutlon of The ~IlJe of Suckley 10 Com. W~~orn~ 
an Alderman 122 agamfl the Ville of vVbithor;t in 

Small againfr King. Error 133 I Com. Hereford, touching William 
Steenman againfi Richardfou, ACtion Chappel ,357 

Cafe for words I 35 
Sprint againfi Hick, Error 138 
Selby agairifl: Carr}er , ACtion Cafe for 

w 
words 28G WEa~'er againft Clifford, Debt, 

Sl!erland againfi Healo1J, Affault and 62 
Battery 2 r 4 Wheeler againfr Heydon, Debt for 

Stone againO: Sir Rich,,1rd Grubham, EQ Tithes 83 
jeCtment 22" ! Whitter againfl: StocKman, Error 86 

Suckerman and Coats againfl Sir Hen-j Sir ThomM Waller againfi flanger, In~ 
1) Warner, a Prohibition. 248 I formation 134 

C 2t War .. 
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W'arrin againfl:; Smith, EjeB:ment 
136 

Wats againfr the High Commiffion 
Court, A Prohibition 182 

Wicks againft Jordan, Error 213 
Whifller againfi Lee, Error 243 
n'inchcomb againfl: Pig,ot, Debt 246 
Sir 1'homtM Waller againfr H""£~r , In. 

formation 261 

. ' 

-\ 

r* 

-
Wright againft Flower ~ 2 84 
Willamore againfi: Bamfort 288 
Wats againft Kemp 288 
Wi?{on againft Welfh 3 17 
Ward againfi: Ayre 323 
Wilfon againfr Dodd 33) 
The City of Weflminfler againft Ger· 

rard 346 
Philip Windes Cafe 347 

• 

A 



• 

A 

T A B L E 
OFT HE 

N A M E S of all the CAS E S cited Obiter 
in the Principal Cafes -in this BOO K. 

H Eliars Cafe 
Alexa~ders cafe 

, Gresbrook and Foxes cafe 
Calviries cafe 
Brakenburies cafe 
Fofter ~nd Spencers cafe 
R0fsa':J.d Popes ::j~~ 
Sir P7.1£1,';;-; Hdbeds cafe 
The Ivhrquefs of Winchefters cafe 
Pen'IUddocks ca-:.: 
Sir Richard Sht:ttleworth's cafe 
Butler an,J Good.'des cafe 
Knightlqs cate 
Hall againtt Jones 
Collins and Holemans cafe 
J17z11iamJons cafe 
Chambers and Perts cafe 
White and HO'1VS cafe 
MatthelJJ Mannings cafe 
TVelkde71,s cafe 
Cldfordscafe 
Price and Atmores cafe 
Amy Tow1:fends cafe 
Pages cafe 
The Lady Arabellas cafe 
The cafe of Godmanchefter 
Oc:ic/vian Lumbards cafe 
Sims cafe 
Sir George Browns cafe 
lVafJinghams cafe 
Trepm·ts cafe 
Capels cafe 
Eeam01Jts cafe 
Archers cafe 
Sp~cots cafe 

flh fll 
I Male'TJerets cafe 6 I 
2 Semayns cafe 6I 
3 Sir William Herberts cafe 6 j, 99 
4 Puttenhams cafe 63 
4 Th~ Abbot ofFVeftminfters cafe 64 
6 Ognels caie 64, 65' 

r 0 Doctor Druries cafe 64 
15') 17 Bifhops cafe • 7I 
15',20 reak and Cottons cafe 73 

16 Dog and Bowels cafe 7 j 
16 Stradling and Morgans cafe 75':J 146 
18 Longs c~fe. 77 
20 The Eilhop of Salisburiescafe 79 
2 I The Dean and Chap~ ofNorwiches cafe 79 
22 Higgs cafe 82 
22 Hobs cafe 82 

2 ~ Richardfon and Bonds cafe 84 
2 3 Fabian and Winjfones cafe 84 

28, II 8 Tinnery and Fijhers cafe 87 
28.> 120 Banning and Brags cafe 87 
28, 66 Symon de Harcourts cafe 88.> 106 

. 28 Anne Davi(s cafe 89,90 

1 I Stones cafe 9 I 
;4 Sir Richard JVeFfons cafe 92 
34 Pi'(Jc/Jons Cale 92 
37 William Banes cafe 92 
43 l-lorwood and Reads cafe 92 
43 Broughtons cafe 94 

43)45" Rige2vapcafe 94 
44 DoCtor Bon.~ams cafe 94) 139)25'9 
44 Johnde Pufetoes cafe 95' 
44 Hillaries cafe 97.> 99 
45' Blumfields Gafe 97,IIO 
46 Dupletlges cafe 98 

48 J 12 9 Palmer and HUlfJphre; s cafe 98 
5' 0 Blttnfields cafe 98..> 99 
P PaJay and Osborns cafe 1I2 

Gofnal and KinddlemM cafe 
Partridge and Stranges cafe 

The Earl of Leiceflers cafe 
}}eemans cafe 

5' 3 J 7 5' .> 78 Barkley and the Lady Warwicks cafe 104 
5' I Broughtons cafe I I 5' 

Vattgbans cauie 
51 Old againft Ctmney I I 6 
) 4 . BelloJJ;' againft LarJgdH$ I I 6 

Bl.ml~ 

e La" 
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A Table of the Names of the Cafes . 

fol. 
Bouljlones cafe' I I 6 
Lacy and Fifhers cafe 1 I 3 
Lutterels cafe 1 19 
TFicks and Searls cafe II 9 
Bray1ts q.nd Wats cafe , I ~ 3 
BoraJions cafe 123,124,125' ,128 
Paramore and Yardleys cafe 125' 
Latimers cafe 126,129 
Chicks cafe 127 
Frenchams cafe 129 
ColthirHs cafe 130, 136 
Atto and Hoes cafe 130, IF 
LcveJJes ca k I 3 I 
Vauxes cafe I 3 I 
Trupennys cafe, called Bald1vin and Locks 

cafe ~ I P 
JuHice Windbams cafe I p 
The Lord P agets cafe I 32 
Hill and Bacons cafe 132 
White and Prices cafe.. ~3) 
Fermors cafe I 39 
Trollops cafe' I 39 
Barro'}vs cafe • .143 
Ted~)' againft Banft ed 144 
Francis cafe 144 
Sir William Hallscafe , againfi Ellice ,14 I 
Pims cafe 141 
Pennants cafe 142 
Sir Francis Ventri.r againfi Goodcheap 142 
Walkers cafe 142 143 
Turpin and Mm'row s cafe 142 
The Coume of Staffords cafe 142 
Sir Thomas de Seat01ts cafe I) 5' 
BuJhes cafe in the C. B 1)7 
BackJfer and Bartlets cafe 1 ) 9 16 r 
The Eilhop of NOr2viches cafe 160 I) 1 

Whalleys cafe 162~171.>172 
Flttrdews cafe 162 ... 16) 
The Countefs of Penbrokes cafe 164 
Granthams cafe 166 
Collins cafe 167.> 174, 
Sir John P arrets and J(irkes cafe 168,170 

The Abbot of St. Albans cafe 
The Marquis ofWincht:Jfers cafe 
Calverlyes cafet 
Geflrey &orlages cafe 
Partaingham and Crokers cafe 
The Lord Cheyneys cafe 
Petnod and cooke~' cafel 
Dodelinglons cafe 
J)o11J71eball and Catesbies ca fe 
Mo'ms and Mailies cafe 
Clctches cafe 
Love!s cafe 

• 

174 
168 
169 
170 

171 

177 
179 
179 

178,179 
180 

180 

180 

~8o 

• 

Hills cafe 
Halls cafe 
Leighs cafe 
Gawens cafe ., 
Mills and Hindes cafe 
Hales cafe 
Combes cafe 

~ Horfelows cafe 
The Princes cafe 
Heydons cafe 

foT: 
180 
182 
~I8; 

18; 
18 3 
184 

186) 25'2 
186 

The cafe of the City of London 
Trudgens cafe 
Billingley or KinnerfleJ againft Coke 
The Commonalty of Sadlers cafe 
Waggonors cafe 

187 
187 
189 
189 
192 

Hay and Fords cafe 

19; 
195' 

Sir Geo. FarmourJ and Brooks cafe 
Simpfons cafe 
Luterells ca fe 

19} 
195' 
:196 
196 
202-Fmes cafe 

Shuttleworths cafe 
Martins cafe 
The Lady Cockaines cafe 
Dottor Poes cafe 
Wright and Whittingtom cafe 
Olands cafe ~ 

Beaufages cafe 

204 
204 
206 

206 

20,)-

2I~ 

21 3 
215' 
215' 
218 

Buckley, and Rice Thomas cafe 
Shrieve and Bridgeman's cafe 
Wmningeons cafe 
Doctor Lowis.> and Gilbornes cafe upon a 

23 8 
upon a 

~ 2;3 

modtfs decimandi . 
Sherington . and Fleet7voods cafe, 

modus decimandi 
Baxter and Hopes cafe 
Bartlet againft Long 
The Abbot of Colcheflers cafe, 
Lewes and Uxor againft Smite1' 
[!ley againft Pelham 
Ninean Menviles cafe 
Markham againft G:mftone 
Whelpdales cafe 
Hales and Smiths cafe 
Southcote; cafe 
lilley and J11Jodeycs cafe 

239 
239 

239,240 

24:[ 
24 r 
245' 
247 
247 
249 
249 

The Abbot de Strata 1I1arcellas cafe 
Dane and Medhmfts cafe 
Sanders cafe 

249 
25'1 
25'2 
25'2 

2)2 
2)2 
2;6 

The Archbilhop of 2arks cafe 
The Prior of lviertons cafe 
Cores cafe 
Sir James Harringtom cafe 
Cutler and Dixons cafe 
Knight and J€roms cafe 
Smith and Crajhaws cafe 

267 
209 

. 27 I 



A Table of the Names of the Cafes. 
fol. 

Clampes cafe 272,274 
fol. 

The cafe of the Abbot De Strat"a MlJrcetla 

Whitlocks cafe • 27 j 
Eret and Rigdens cafe 273,274 
Mannings cafe 273 
Clatches cafe 27'3 
Wellock and Hammons cafe 273 
Boraftons cafe 273 
Hegge and Croffes cafe 274 
Buckler and Harvies cafe 274 
William Cordells cafe 0 274 
Eliz,. Clampes cafe. 27> 
The Biiliop of Durhaflls cafe 2. 79 

The cafe of the Honor of Pickering 
The Abbot of WhithbJes cafe J 
John Keifors cafe 
Gowens cafe 
Simon Mores cafe 
Throgmortonltcafe 
John Michels cafe 
The Lord Dacres cafe 
Shelleys cafe 
The Chancellour of Oxfords cafe 

The cafe concerning Gravefend barge 280 
Browning and Beftons cafe 281.)290 Sir Edward Wtllipoies cafe 
The Lord Dacres cafe 281 e/Eflon and Sakers cafe 

296 
297 
298 

3°° 
JOO 

o 30I~ 

JOI 
30 2-

30 4 
3° > 
jo8 

31° 
198 

31° 
Spencer; cafe "281 Thimblethorps cafe . 
Winters cafe 281 The 6. Carpenters cafe 

FO, 31 4 

Knights cafe o. 281 Maltaes cafe 
Hill and Granges cafe 282 Matthew and Stratfams cafe 
Leonards cafe . 282 Wilkins cafe 0 

Hoes cafe 286 Cores cafe 
Sir Richard Cromwells cafe 2~0 Amy Townfends cafe 
Throgmorton and Tracyes cafe, 290 Taverners cafe 
The Lord Cromwells cafe 290.) 318 Farmers cafe 

,Pufetoes cafe 29 0 Boiner and Curtifes cafe 
1Jock'wrayes cafe 291 The Countefs of Kents cafe 
Dumports cafe 291 ,) 293 Platts cafe 
Eeeds and Cromptons cafe 291 Doltor Hu/feys cafe 
Pennants cafe 29 1• Blunts cafe 
Sir Gilbert Gerrards cafe 29 1 Clarks cafe 
cfuns cafe 291,293- Beechers cafe 

2 94 ro~ges caie 
Arundells cafe 
The Earl.of Salisburies cafe 
P arrJ and Herberts cafe 
Wi1Jters ·cafe 
ColthriFfs cafe 
Coxes -cafe 
Eid~ and Tyrrells caf~ 
Banvicks caie 

292 Morgans cafe of Appeal 
2902 S pecotts cafe 
292 Trollops cafe 
292 The Major ofBal1tables cafe 
292 Wheelers cafe 
2') 3 Herlacke'ndens cafe 
294 Perimans cafe 
291 ) Brolpones cafe • 

3I 2-

p; 
313 
314 
314 
314 
318 
31 8 
JIB 
320 

32I 

32 2-

32 7 
328 
228 

328 
328 
329 
329 
33° 
3n 
33) 
3~7 
317 

44 
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Part II. 

!vI IeH AELMASTERM. 
10. Jac. B .. R~ 

Rice Plaintitf,againfl: Harris Defendant~ 
Rntred Trinit. I o~ lac. B~ R" 

R.ott, 767. 

, Jll~an ~tti(lnof rqzrerparp~ anti q!jettmtnt~ tbe J)ltfrnb,a!Utrlier[p~\ls ,,~O\rdl 
ffJe1tl~ tbat ~ing James 1tta~ fdfeb, ut injure cordnre, of !bit Ej~ame~'to , 
m1?anno~ of D. ltlitbin 1tIbicb ~anno~ tbett wete biber~ (01. ~2~'~ .. 99· 

, ~oppbolb~, tJemifable in, fet, ·in tail, fo~ lift, (!~ fo~ ptat~.ll I: BellI, UTI,i 

anil djat tbe <t!oppbolb£t~,bp tbe'cutlcme of tbe raib 
Wlftnno~, map make m:tart~ fo~ 3. pearl, 1Uit~out·,·anp ;JEt:: 
trmft: tbat tf;lt ~ing, 5 Jac.biil grant tbe ~oppbf1lbnanb in 
qudU(!n unto A. hlbo ltta~ abmitteb intO! tbe fain €oppljolb 
dlatt, ant« 1mber hlbom, an)) in wbofe dgbt~ tfje jDefren:: 

bant daimP, bttibing a ~ide unblZr tbe I!!oppbolber : r(lf)e ~latntire bp mepIi:: 
tatftm ftet~ fO&t~jI~ tbat li.'mg time befott, ~u('en Elizabeth Wai'$ fdfeill (1f tbt faib 
~tnm~~ of D. tuf)n?}.!QZof tbdanb in qUeftt!)n i~ parteI~ ut hrjUlre coronre, ani'll rf)at 
rIle ~Ufen 22 ~liz. nib grant tb~ ~ fail) 4!oppf)olb i~ fta?;- to one B!ltl:~~ w(Jo 1na~ 
atnuitteitl tberemto~ anb bpdm felitb, anb tbat B. bt~ ~I)n, aub ,Cll, h1a~ alfo. 
aitUmitttb, anb bibleaft tbe faib ~oppb(1Ib dratt to tbe ~Iaintiff) tf)at £ufudlladJ~j 
bp tbe n£at~ of Q E.lizabeth, tbf faib mf,?anu@~ bib herctnb, ani) tome unto ~mg; 

James; wbo OllJ fltfo&e . mabe t.lle ~l?wn~ grant~ anil Co cfjmdUbl?~;>. anb tum'Eall1b~ 
9\ubgment! upon tb!~ JJiephtllt1ou; tbe lDefenillant 1:Itmutteb 111 law: antll fo~ 
tfluff fbt1tltb, tlPat tbe ~Iaintiff (a~ ~e ougbt to Dabe ba:me) bab not trabiZlrfeb 
t~e f['tonb }2tant aUeogeb. 9tt wa~ ut'ge~ fijJ~ t~e ~Iatntiff'~ .tb~t t~1Z !1i!1:.pHt~til'Jn 
i~ gMb b.11tijout tUiJP [ttl ber~ ,a~ tb!:~ tar~ l~ ,f©l~ tbat tbt ~hnnttff'bp ~i~ ~f-\hmHta", , 
tion '(:J:a t" wnfdfeil,anb aboibd),t~£ ~itIe mabe fip tfJe jDgfenbant,t~rz wbicb ii t'LE!ffi> Cp!~! 6., part, . 
dent, wia:fjout ~np ttaber~, bu~tij.t~ ougbt to bahe, (cme on tf)c JO£fei1baht~pa ~t.v fo::/ l<ih 2 $a , .. 
lip, wap (if ~eJop~be,t, anti tbtf~i;l~pear~ to) bt .fo,bp ~clyars taft~ C~ok6. p~.[to JtliU'iI!YS. ca, e, 
fol 24,2 5' ~ ~btre tbe rtafon oft~!~ t~ t!lert behber~ tJJ'ru P~pham €btef~ulhtt~ 
tl)e fame llemg,fo~ t{)at a Iea~e fo~ pear~ cannot be gallteb"fU!t Dp a Jawfu!gt'~nt~ 
cmtl tbtt~fo~eJ wIlen one tl.alln~ bp tl kare fO t ptar~)l ilnb tbe otber dtltm!1i bp a 
fOtm£rllreant fo~ 'Pear~, be ffJaUnotnttbto traber~ tJJe lallJrtant but tbt~tber 
i~ ~@ ttabtr~ tbe fo~mtr grant., o~to (f)rw, bom be came to tbe fame @;,grain to 2.> E, 6. . 
rnabI~. bim to make tbe reconb g'tant, . Witb .tbe bifferemetbcte pu~ betwtena ~~~e~~~:[e~ 
feoffment anti a leaf~ foa pearpl Hmb wttb tln~ a~te~$ 2. E, 6. 3rook ((id~ ~o!1\fdre l?l~d~G, 

~ &; 
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& avoide, pJaciro 6,. in a tliepItbin,tbe ~('fenbant faill tbat B. 1tta$ ffi;fb in ftc. 
anb mabt a leafeto E fo~ fo~tp pear,d, an1:l tbat E. 3g H.l3.bib grant bi~ intertIl 
unto {Jim, bp f~ce 1ttbfreoflJe 1tta~ potTdTcb, £tnb (0 blt! biftrain tbt l&faulttff$ 
tatteI tbtre bamage ftrant : ~be ~Iaintiff repIit~ anb rait~,tb,lt E. bib grant 
f)i~ intfrell unto bim, 31. H. 8. be nttb$ not to traberCe tfJt grant lllabe 38 H. 8. 

The Lord f01 tDat be f)atb ~ot~fefteb, £tnb tl~~>"rb tbe fame, fip £l fottncrgraut. Williams 
!larlde)&ca~e JuWce. ~rt~1Je plea.lliugi)f tbt btfctltt from ~ll~tn Eliz. unt~ Iting James,tt~lgbt 
~e~~io.mfol. to be on tbtJt mtln~r pleabdJ (S.) ut confarlputneo & H~re~h a, apPfa_~jf In'tbe 
216. ~O~la .Ba~k!eys ~are1n Plowdens ~o~menta~te~, fal:226.mtt nt~ to-mrlttbcre 

tnplealltu~, Comrhent C<?ufin, agU t~ to ~e ffJd,Ucb In tOe cttaCe Df it tOl~.~lWt Pl't~ 
fon, aub to ,_ 6 & 7 E. 6. Dyer fot, 79. placito 41. & I' E. 4- Man Seeundary info~$ 

~!:f~::- mtb ~be €ourt)tb~t tbe~~eftbt~t_ a~e.l10tb 1t1~pl1)anb goob; tit~cr to fap ut coo-
placito 41'~S' fa~gum~9 4E a:I e9I ,:ot ~lt~out It. Wdhams Jutftce : ~be fiephra~on b£tej~ goob 
F.. 4- fol. 4. 1tJltbQ~~ alJl' ~r.btt.fe; fo'l bow .can tO~ ~fen~nt babe tbl~, 1!Jben all tbe 

~Iaintiff {lab 1t befo~e, a_ bp bUt arplttatton appear~, fot tOat 01$ ·leaCe be~ 
ing {irll in time, ab~ib~. tbt lDef~nbant~ le~re~ l1~ing tbe ratter, anO tbertfo~e 
tbe }Defenbant bere 111 tbt~ tafe ougljt to babe aejopncb,anb fo' to fJa\le trabtrr~ 
tb tbe firll leaCe, but bp ~i_lDemurr.er ~o tbe ~tplication, be batb Itp tbi$ con .. 
ferreb tbe neafe, unber 1ttbtdJ tf)tjMamttff cfatm~. Yelv(non JuHicc:, ~fJe t1ie~ 
plication btre i~ goob, anb tbe ~Iaintiff i~ not bere to trabtree tbe feconb neaCe, 
unller 1ttbidJ tfJe lDtftnbant daim~, fo~ tfJat tbe nabl Caitb, tbeu being a fo~mer 
Jleare mabe, tbe fecoub is boib. Croke Jufike, tbe If)lainti£f btrt bp lJi~ ftepli~ 
tation, batb confefreb, ann fufficientIp a\1oilJeb t{le Ueaft fet fa~tlJ bp tbe Deftn~ 
bant, anb unDer 1tJl)icb be daimJf, anb tDertfo~e in tbi$ cafe, a trabtrfe to fte ta, 
flim 1111 tbe li)Iaintiff, were ibIe, aub fo t~~ ~efenbant (Jab no taure to bemllrre f", lU~nt of a t~a\Jef_. Williams Jufiice, ClJe J)efenbant fjere ougbt to maintain 
fliJ1 ~itltJ fo, ablnittinll be babe a !lea.fe, pet tDt~J£t a r(J~mtr ileafe mabe, unbe~ 
lUllitIJ' t~ J)faintiff daim_: !Ubi" aboiDd tOe latter trtafe to tbe Drfenbant, 

Ale~~~ltrl- an .. it ~ one Alexanders taCe, abjub,eb fjtrein-point, tlJat in fucb a rafe, t~e 
cafe. 9Iainti{f'ougbt ltottll taft, anp: traberCtJ anb tllat tua~ liIte1,Uife in tare of a 

4top)}b~lltJ anb fo i~ Helyars caft, antu.E. 6. Defo~e rcmtmb~b; anb (0 tbt 1ll{loIe 
4tour~ alJr~tb, tllat tbe J)efenbant JJab no eaurt to bt,".ur, tlJat rtf J)laintifts tilt:: 
pJj~*~ .• ,,£1 gootJ, lnitlJout anp tra\Jtt~, anb fo bp tIlt iiule of tbe €,iiurr , 
~UbJJment 1tJa~ giben f,,~ tbt ~hlinQff'~ 

Helyarl tare, 
2.~. 6. 
Judgement 
given for the 
Plaintiff 

Sleven{on Plaintiff: againft Wood Defendant 

Entred, Trinity 10. lac. B. R. 

Ratt. 14.9 r. 
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t~to~g migbt ba\1e,tbep were onlp bcfoae to babe tbe gmi)~,of1tlbirb tf;c intellau 
bleb p(JiTdTeb. anb fo bp tbi~ metui~, tfJe taking of 1!etrer~ of abminifirarion be
tame to be cDargeablc to tbem,anb l11itb tbi~ alJree~ F. N. B. anb bp tue ~tatUte of 

Stat. of 4 E• 3.4 E. 3· (;ap·7.'an ~tnntnillrato~map. babe an ~ttion ofbetinue, fo~ gool:i~taken a~ 
cap. 7. map in tbe life time oftfie intdlau;tlJe ®tbinarp i~ au ®fficet in cafe of ncteffitp, 

ani) no 1!~~ ~i.n ~tal1~fcr tbi~ ltvon t~e Jlting, fo~ be I1i~ t~e fupzt'am @~binarp, 
anb batb Jutlfntttionobtr aU @~i)111ar.te~; an~ a~tbo tbe Jltll1g map p]r(ent unco 
it ~~UtdJPet~e f{Jali.not-collate, ai:nntt, U1l~ m1'htute, fo~' be (~nnot ~erdfe tbe 
fplrttuaI fnnruon,ncltl)cr can be grant ;1!ttter~ of atlmtmffratlon; tbc @2btnarp 
i~ but an @fficl'r uutler t~c ~ing, fo~ tIJc liting ffJaii not be appointtb au ~ffittt 

• H f, I bp tbe :Eab.1, to babe tbe cullobp of nup goob~. ~t appfar~ {tp tbl.' ;15ooft of 1 I H. 
:;. a~J'9~: 4.7 Jol. 12: if a man i.'Jic~,f)abillg gool)~ ~It. fcbC~flI .IDioC!:tTr~, bere it belollg~ to tbe 
fol. ~3. OOrcbbit1Jop to grant 1!ettcr~ of abmmtllratton ; but if be Oabe gocb~ in frbrraI 

~~obince~,tberc it beInngetb to botb tbe ~rcbbiffJcp~, to grnut fcberal 1!ettrr$ 
co~ S part:fol.of.abminiftration. <jl~ Ca~dries care Coke? part.tol. 34 iti~ tbere agrrci)! tl)aUbe 
~4. in Caw- lIttng map tafte a aefignf4t~on of a ;11)cncficc,fot tbat be batb tbe aUU)O~ltp of tbe 
dries cafe. fltpream~~binarp, but be t~ not to ml'bble 1tlitb ailmiffioll anb inffitution, tbht 

·being but matter of ~ruft ,tepofeb in tbe @~binarp, anb lllattt?r of (bargl', nornf 
anp p~ofit,a~b tbe JJttng l}ltlP alfo'bp t~c 1!a1tl bcffoID @fficc~)but be ~imfdf can~ 

I H·1.fol. 3I 'uot bean dllfficer; a~ appcar~ IIp I H'7.fol.~ 1. a ron~mon perron mull bemanfl l)i~ 
rent bcfo~clJc can take anp ailbantage fo~ tbe non,papment of it,llut it i~ not fo in 
tafe of tbe JJting. 211~ to tbefentence in tbi~ cafe giben at Y ork,tbere 1tll~ no fault 
a,t aU in tbi~ ; tbe qUt.llio.n tbere controbertrb 1na~, ttJbctbrr a mill 0& 110 redl, 
ani) tlJere being nD mtll, It bdongeb to tbem to grant 1!etter~ of abminitlw1ion: 
tbe JJiing i~ not bounb to make letter~, ad colligendum bona defunctil a~ tbe <!i)tbi~ 
narp i~) neitberi;ftbe Jliing baunb tobifpofe oftbe goob~oftbe ileab in pios ufus. 
~ftbe Jlting b~ing~ a ~are Impeclit againll tlje ;2l;it1Jop, anb r£tober~, be ougbt 
l1ot;:bimfelf to make all atunittance, but mull Cenb bi~ 1nait to tbe ;25ifb,op to ilo it: 
bere in tbi~ cafe tbe abJninillratioll granteb bp tIJe lliing i~ not gcoi), in reg arb 
tfJtlt be Canttot take (fire of tlje goolJ~'of tlje beab. ~~ to ~~efibent~ tbere fire 100 

~~erii)ent~ i~t point,tl)at infucb a caCe tbe 2iJ.rcbbit1Jop ou£(bt to grant 1!ctter~of 
2ltbminillration. Williams Jufiice, if a man bie~ inrrllatc.! babing" goob;} in botg 
~~!lbinte~ tile one ~rcbbif{Jop «JaIl grant i!.~tfcr~ of alnniniffration of tljc gcob~ 
ltJitbin bi~ ~~obince) anti tbe otbcr ~rd)bit1Jop mall Hftc1tlife grant 1[cttcr~ of 
abminillration of tbc goob~ 1nitbin bi~ ~~obince,l)otO of tbe ~r(ljliHl)op~ Dere 
balling partitula r jurifilittion,ani:J potucr to grantftbrral i!etter~ of ailmmifira
tion: anb altbo tbe fling Ite tbe fup~ramcn <!D;b~l1at.11, pet in [ncb a rafe be ran:: 
1l0tiJO t~hi tuing ;a~ tbe fltp~eam <!Dabinarp tbe lIttng map grant 1!ctrcr5 of all· 
minirtrutioll, but te cannot&e an ~bmini1lruto~;tfie "-!"ourt af jl)dcgate~ tunnot 
p~onoUnce anp (entence of ~~communirath:m;anb tbi~ point ~e l;a~e fierI.' abjubg~ 
fb aguinll tbe ~ourt of .IDdegute$, tbat tbcp cannot bo tbt~) ttCltbrr babe t~(P 
power, bcfo~e tbem~ to p~abe WiU~ ;ulfo t~epob.1er oftbe:1!ubge~ ~cIcgat('~,e1t 
potefias cielegata,corrigere,non exequi, tbep l)altepob.1rr tbete to e~anllnc but not to 

Brac*:!nburies to~ett. <j(t 11.1a~ one Brackenburies cafe bere in tbi~ ~onrt,1tlbere tbi~ matter came 
cafe. in qudlion ccnrcrniu(t tIJc ~oltrt of .IDd€!Jate~, ani) tbl' cbief point in tbat cafe in~ 

filleb uponJ1nu~ t~i~,1tJbetbcr tbe :Jlubge~ .IDdegate~ mig!)t grallt i!.rttrr$ of ab; 
minifirationo& not, anb abjnbgei:J, tfJat tf)ep coult! not grant i!ctter~ of abmini~ 
ftration,tbtp balling no po1tler (0 to bo: ti3i~ being a new cafe, ani) t(Jc .IDo(to~~ of 
tbt Itti\li\ i!abl btffl'ting in opinion amongfi t~emrdbc~ t~e <!tonrt p~onounC('b no 
ab(oIutrjnbgment in tbi~ cafe;IlUt upon tbe ~rgumcnt~;tbe bctur opinion of tbe 
€uurt tuu~ -rl)at tOc j(ub!Je~ jDdrgatcg canIb 110t grnnt 1!etter~ of abmininrati~ 
on anb tben confcqnentlp tbe }f)Iaintiff no lui1p~ intituICb to babe t~i~ ?1lction, 
tb~ bibl'r~ ~~eni)tnt~ were p~olmcci) anb ffieweb to tbe contrarp(S)t~ot tbcp bab 
!Jrant£i)1[etter~ of abminillraliott, oni) fo witljout anp futtbcr opinioll t'lrlibct? 
ttl in t~i~ cafe, tbe fml1l' \tHl~ tlnjonrnt'b) an~ 1lllt fport~n unto again. 
, The 
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. 
The Lady Billil1gjly Plaintiff, againft Herfey 

Defendant. -

Entred" Trinity 9 Jac. B. R. 
Rott.9 16. 

I 
~ all action ot ~rtf:par~Jo~ tutting bo1t1n,anb carrping awap of t€rtain tree~, cTre~pafsdfor 
I.l[~ • • • uttlng own 
upon ~ot guiltp pleabeb,tbe:t[urp founil a fpec~al ~cri)tttlupon 1llbub tbc taTe and carrying 

appcarei.l to be tbi~, ~bat one ~oger Leake 39 El1z. iltil make a ~e~~e anb grant away trees. 
of bt~ S1@ano~) 1farm, anil cl!apttal ~elTuage, unt~ one StaifertQn, l1.lttb aU tbe e~ Ma, i3 I • 

moIutnent~,p~(Jfit~,ann appurtenance~ .togetbe~ 1tlttb all tbe mO)b~ anb 1i)nber:: 
bl1loi)~ tgrre gro1tttng, anb aU tbe tree~ (e~tepttnlJ 6 of tbe great tree~) Habcn:: 
Gum fo~fo~tP pear~, renb~tng rent, witb free libertp to feU anb cut boWn,at f:1np 
time tlnring ~be term, Wltb a ~obenant,on tbepart oftbe 1LdTee, toleabe i~o(b 
on tfJe 1!anh at tbe 1mb of tbe term, to tbe baIue of i 0 1. t~e ~erree atTign~ tbl.;t 0:: 
ber anb bp mean at1ignmen.t~, tbe fame came to tbe. ~latnttff,lUbll ilffign~ it Oll 
bcr'unto Herfey tbe Ji)efenllant (Witb, an etteption of tbe ~ibertp of felling anti tut:: II Co~ So 
dngbown) tbe jDefenbant, tbe, 2Il11hTneej take~ abJ~p tunber tree~lfo~ hlbid~ ta::: 4 
king, tbe Jl.ction of ~refpar~ lttag: b~ougbt,. ani) tbl~. appe~reb to be tne ~are up:: 
on tbefpedal*eriltct. :It Wa~urgdl ~o~ .tbe ~~a.Ulttff, bp ~alter anb George 
. Croke, tbat tbz ~tttcm of rm:rerpaf~ well hetb: hlIJerem tbequenton confiberabIe i£t 
llit)etber tbe firft 9!dTee betc,batb a fpttial anb abrolut~ :)nUrdl in tbe tree~) o~ 
not, o~ but onlp a~ a UetTee ; in tbi~ qtafr~tbe neafe l1p' l~tap alfignment tame to 
tfje Uflilp Billingfly anti bet bu~banb) tubo bail ~be rame,a~m rlgbt of bi~ mife 
.. 1Ht. tljep alligneb tbi~to .~ir John ~erfey, e):t~pti~lt all tbe ~oob~ aub ~uber~ 
hlooi)\1 \.uilat[oebtt, ftaniltng, groi.umg, ani) iJemg ~ 111 anil upon tbe ~~emtffeli,to:: 
!Jetter hutf) free libertp ;egrtf~ ani) regrer~ to fcU,tut boit1n,anb carrp attlap tOe 
fame at all time~buring tbe faib term· ~n tbi~ ~afe tbe 1[eff'te batb bp tbi~ 
~cafe an abfolute grant of tbe tree~,anb not to be a~ a bemire of tbelIDoob~ ltiitb 
tbe iLanb : tbe queftion {Jere arifetb out of tf)e 1Uo~b~ of tDe ~eafe ; ani) tOl'rt'f!)~e 
tbe effect anb true meaning of fIlefe 1tto~tn1,i~ to ~e confibcreb ; tbe tuo~b~ being, 
ilnb aU tlje moob~ ani) ~nber ~oob~, ~nb tf)at It tJlaU Ite lawful fo~ bim,tc feU 
ani) tnt tJOllln tbe fame, at anp tU~le ~urtng ~t;e COl1tmuance of tbe term (l'~t'I?Pt:: 
ing 6 cftbe beft 4Dalt~) anil aU t!)!p 1~ put m anotlJer dau~e in tbe lItaf!? IIp it 
felf: 1nbetlJ£t be barb i)ere an abfolute mtcrcft anti p~opertp III tbem, eitfier to feU 
1l.'I~ to make anp otber bifpofition (If ttcm at ~i~ win anb p~earure, o~ onlp a fPfd: 
al interdt, (S J a~ a ~elTe£ onip, anb fo to bobe onlp up tl)l~ daufe, fJi~ neteffarp 
l1oat~, a~boure~~oot, f)apoboot, a~lb firedJoot ~.$ totbi:~, bp tbe 1uo~b~ anb tbe 
true fenfe-, meanmg, anb tOnfirnttlon of tbe lll'i.1fe, t~e ;[effee batb an abfolute p~o~ 
pertp ill tl)e moob~ anti tr.fe~,anb t{Jat t~e ber[j~ Ul tbe ne.afe, of dimifi, dedi, anb 
to farm Uet,notblttbl'fanbmg. tbep ~~e Jopntlp e):p~effl'b lt1 tbe 1!eafe, pet t~ep 
fbaU be taken anb tonl'frueb ddlrlbutlve, anb Co to refer to tbe 1uo~b~ of jDemife ttl 
bemire, ant. tbe \Uo~b~ of grant, unto grant; bp tbefe 1tlo€b~ ill tbe 1!eafe tfier~ hi 
a fun anti e~p~tr~ grant gf tbe Woob~,anb tree~ to tbe j!tlTer~ :llftbi~ bab brett 
1nane ttl a 1lranger, o~ to tbe lreiTee bimftlf at allot{)er time, after tbe 1!rllfe, none 
lnou!bbenpJ.mt tbat t~l're 1t10~i)~ woulb well carrp a p~opertp 1t1ttb t{)cm attb be~ 
jug bert.' jn tbe j!ea~e tt i~ t~e rame,bi~ intent being bere apparent to paf~ an ab:: 
(ilttt.:PJop£rtpanbli~terell ttltbcm:anb to il1fo~te tbi~:bere arc 1tto~b,ti of graut., 
anti alro to babe free hbertp,t~ tUttlje trec~ boittn, anl) tbi~ botb berp pIainlp mew 
bi~ intent to be fa;tbe l'X'ceptlon alfo bere)botb meW tbe fame,tbt~not being acto~~ 

,bing 
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bing to tbe ufual e):uption in aU 1!£.afe~; ta e~cept aU : but berc tbe erecption i~ 
onlp of 6 of tbc beff ~rCl?~'; £lIfo tbcnert <!tobenant in tIJe 1!enfe notb platnlp 
fiJew tbi~ to Ite fa, ((J~ tbc 1!dTre ltV tDht, trotb cobtJtfHlt to [cabe upon tbe {ani) l or 
tbe cnb of fJhHcaCe, a~ InneD Wrob a~ fl)aU JJe ltlo€tb 101. fo tunt lap aU tbefc part~ 
of tOe leafe togetljcr, it appear~ in'fotl1e ch:arncf~, tbat tbl.' 'lcffce 1t1a~ t~ babe 

I ObjeC1:ion. an aItfoime p~opcrtp, ani) intcreft in tbe wnob a l1btrccp. ~~ to tbe <!DbJcttioll 
mabe, tbat {Jere tbe :EdIce batb Ii bertp giben (0 bim, to feU auh to tut i:mwn, but 
not to carrp awap, antl tbcrefo~e'fJe {Jatb no p~opertp. :lIt wag urgcb in anfturr Re(p. 

to tbhl, tbat iftl)crc bab been [ncb a daufc al)i)('il, fo~ to tarrp' aWfQJ, tbt~ bail 
ileen a bcrp iblc daufe, fo~ bp tbe leatc tf)u~ matle, tbe 1!etTcc {jatb tbl? poffcfficn, 
tbe blijidJ poiTcffion gibe~ (Jim tfJi~ Ubcrtp, of carrpillg uluup being cut l)olUn; 
otfiertutfe, it mere, ifbe bail not tbl? poiTrtrion. 2n~ to ul10tber objection matrc 
our-of tljt (Habendurti) tOe fame being to babe rbe ~tlnO~ ~ farm, anI) aU or~cr tbc 
p~etnire' i1efo~t fpttif~b fo~ 4b peflt$; tf1at tbt~botb fiJrw {jig intent to fte, tgat 
tOe lltlTet 1tHl~ to·babelfjig onlp a~ a leafe. ~t tuag aHcbgcb ~11 anflllcc to tbi,s, 
tbat tbe Habendum 'ttrer~ onlp to tije lanb) Imt not to t{Jc turon In 1tlbicl) fTc b£ltJ a 
p~opert!J; anb tubicb wag not bemiCeb unto bittl~ be babing tDe famt,bv t!Jr 1tlo~b$ 
of grant ; ~ere in tDhf mre, tbe ifcffee ~F~ty a pttrtimlar inureff, tlrantcb IIp tbe 
ltlO~b~ of tfjeleafe,' tieing btll1ifeanb grant, anb fa lje ffJall be faitlto be ft Edlee of 
tbe lanb,ahb a gtantre of tbl? tree~, anb fa fbaU balle tbem a~ a billina: intrrcft in 
l1im ; be ijiltb a fpedal anb a bifiittct intrrcff in ,tbe tue~ not a~ a :Udfee (Jut a~ a 

2 Eli. D er l0~antre (fo tbat be feber tbem) {tut not ~ef(J~e feberance. ~~ to tbccafc urgcb fo~ 
fJ ~.,~.lra. tl)e jI)rf~nbant)of 2 ~ E1. Dyer fol·374plac~to I 8·1tlbtre a {eilfe 1tla~n~al)c of a farm 
ciro 18. anti of bt\ler~ dorc~ t(J tbe fame belongtng, bV t~e 1tlo~bl1 (If brllufc) grilnt) anil 

to farm let, togctbcr 1t1it{) all, ann aU manner oftimbrr, WMb, llnber:111oott, anb 
betlge~o\tl~, tbereunto appertaining (erccpting tbe great <!Dalt~, grorning in one 
of tile dore~, anb about tfJe farm boufe) t(Jete it i~ quclltoncb wbctbcr tbe 1!etTce 
ltlap cUt bowrt anb-~ffll t{)e timber tree~, not rrcepteb, t{Jttc abjubgeb tf}at tt 
CQuill nilt. ~g to dJi~~tbt;cafe tbtre bitfer~ from tbi~ cafe new itt queniotl in tDip'" 
tbere i~ tf)edaufe/ t{)at tf1t)aU be iawful fo~ tbe 1!elTee to cut bown, flnb to feU, 
at attp time butiltg tbt term; 1m! tljere i~ nil fud) daufe in t{}c cafe of 2 ~ Eliz. 
Dyer. :lit 1Utl~ urgl'lt bp Davenport anb Yelverton fo~ t{)e ,IDrfcnbant, tbat bp tbt 
1tlo~b~ anb meaning of tI,e ~clTo~, t~otbi~l!l tlotT) paf;tunto tl)c 1!c.ff'l?r, fip wap of 
p~opCttp, but onlp a~ a 1!efttt ;uuttf tl)t~ daufe bab come aftcr tbe HabendUI1I, it 
minbt tben babe aItrreb tbe cafe; 91t i~ tl)cn to Itc confibrreb illl)rt~t'r tbc dAufe 
fo~ cutting bown man make tlllP alteration in tbe rafc. :Jrt tutl~ urgrb tl}t1t It 
fl)oulbltot ; tf)at tbi~ hotb not at aU inI.orgc tlje fo~mcr luQ~tJ~ J being oulp I1p 11M!f 
of ilifd}arge cU(Je partp, a~ to tlJe actIOn of 1t1aft, to be b~l.mgbt againft {Jim. 
;lOut abmitting tfJe ;1!eitce"bcre bab a fpedal intcreft) tOfn ~bc qUl'ffi~n tuiU be, 
htf)rn be Cltt~ tDem, b.lbetber be mal? ttlltc tbe111 a\1lap Wltbout fprClt111tlo~b5. 
Dodderidg Juitice) bcmanbeil 1u{Jetl)cr tOe :JIurp batl fouub) tbat tOc 1!rff'o2 bal) 
taken tbt 6 tree~ ltp bim crcepUb. :}It bJa~ anf111ereb, tllat tl)i~ ltla~ not fo fol'tnb 
Dodderidge tbclt bemanbel) in tubom tbe election ffJottIb be ~ a~ to tbi~ tbe 1!crroi 

" bert! ougbt to maft~ fJt;t election ~f tbe 6 tree~ creep reb , at~b befo~l' br batf) fa i10ne 
Nfierote the dlf- t"~e 1!dTcc batb l'lo mtereft at aU U1 tOc tell) anti here tbe biffcrmcc wiU De tuftcre ence as to Y .• I" Y ) lJ 
eleC1:ion of tbe l?J:ceptton t~, of .. 0 manp trce~ upon tbe grOutlLJ to be cut bown anb tahrn 
trees by the 1uit~in a certain time, an.b 1uberc ml~) 1nitfJ~ll 1nbicb time tlJc 1!rtro~ batf) bt~ 
Le{forexcept- eleftloll) but not After tbe tune i:JetcrtnUlcb 1ttttbout aup electton mabe.after tbe 
ed. time :patTcb, tbe 1!rtT~e map t{Jen d~tt anb cut bown, leabing tIle ntlJ~lbfr of tbe 
Fofter. and trce~trrcptcb) ffallbtn~ fo~ tbc 1!t'fi02. 9rn Folter tl!li:J Spencers Cafe,.t,ttCi:Jin San
Spencers cafe clers Cafe, Coke 5 Pans tol. 12. where 1!rtrec fO t pentp, tlffiqlt~ ober bl.S' term, rr~ 
cited in San.' cepdng t{}t timber tree~, ottb nftcrwnrbg tUe tree~1ttctl." cttt boton, ttl' a-ction of 
der! cafe, Co'<! wall (Jelb mtt'intainablc agni~tff tl)c ~ffigllrc : fo~ t!)at tbi~ eruption \tJa~ bom. 
S· part. fol. 12. Croke J uttic~,. ~P the ertepttOlt bert of tbe trl'e~, he batb t):,ccpteb fncb tf)illg~ 

IIp tbi~, a~ be tnlgbt rrcept) anti habl', bp reMan of tfie tl'ee~} a~ tbe PJofit~ of 
t[lC 
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t!)e !J!rer~ anb ~co~n~" Ilemming chief Jufiice. ~bt Cole, anb ebief point in 
tbi~ cafe r~(f ~ upon tl)e ~rue c~n(ftu~ion of tbtCe 1no~b~ in tbe grant, anb botu far 
tbfP ff)aU be ettenbeb, tn potnt of muteR, anb 1nbetbtr,ltp tbtfe bJO~bS tbere be 
oulp a Iibertp, o~ an inteten giben:. tubetbertbtCt tu~b~ tn tbt Irafe.,!b~Uamount 
unto £l grantoftbt tttt_, o~,onlpa ltbrrtp tDerdapglben ~o tbeI~rrtr" to cut tbcm 
ilo1t1n) 1nit~out brina impracljeb fo~ t(Je (an,e •. ~_tO·tbl~, ~o .tntntfl, bp tbert 
lllotb~ bo par~ unto tbe lldree, be batb onlp ahbertp to ftIl, tiurmg tbe trtm ; attb 
if be bo 110t feU tbtm bUting tljat time,tl)ep tben remain annt,;rb,tlnb uniteb unto 
tbt inberitance' bp tbefe 1tlo~b~ tbere i~onlp it libettp Il.ibert to ljitn to fdl)Wbicb 
1l.lotb~ no amount unto n~ no~e tlJan tbi~, to make b~tn bifpuniffJable in an action 
of1n"ne, fo~ tbbt bi~ fo bomg. 'f.tl man bo barllal~ anh fell to anotber fo manp 
tree~ to bt bpbim tut bo11ln tunbln 6 prar~ after, If "ebotbnot cut tbem boW», 
anb r~ rebtt tbttn, 11litbin tbe time limitrb, tbt barnain.hf tb~n at nl) tnb, anb 
tljcp tball be in ~ub1tment of 1!atu, reanneteb unto tilt Infjerltalttt, tn 44 E.;. 44 Ii. ~. 
tbe 1!ilTo~ t,;ctpt~ eet.rain trttg,~o be cut bo1tJ~ 11litbi~ tWo p~nr~ ; tf1t ntffet tJJttt 
tame unto bim anb blb rrqtlefl (Jun,to make bt~ ~ltttiOnJlJbttb be btb refufe to bo; 
it i~ tbert f)db,t(Jat tilt otlJtt Inap cut botun Itabmg tJ)t hmtiller of tree g e~ctpteb, 
in tbi~ t~fe brre,De oulJfJt foto babe bont; anb 11lbert tbt deaion i~ matte of tr('t~ 
t,;cepttb, if tJJt otf)er tut bo11ln, be i~ to tf)rw tbat tlJtp art nottt of tbt trec~ tt~ 
ccptdl : wfltc(J ben be Ilatb ~ot fo bont. Dodderidge )~ftice ,a_ to tJje tafe now in 
qudlion, tfJ~ lea~t bert t~ tuttb tbtCe 1llo~b~, of btml~t, lltbe ~nti lJta~t t~ lanb, 
anb tree~,ll11tb ltbertp to cut, aub ftII.8(c. tbe lirll pOtnt confibtrable; In tbl~ caCe 
i~, 11lbrtbtt tt}t trtc~, bl' tfJeft 11lo€blf,tbaH paf~unto tbt ihlret, ftbrraIIp, a~ bl' 
~ap of gtanttanb tubttDtr fap tfJeft blO~b~, tbe 2telttt b.at~ a ~ebcra I, ~hb biffinct 
p~O\ltttp in tljt trttJt;tbt Idfet:ltp tbert tuo~b~ batl) no bdhntt tnterdllu tbe trre$: 
tDe tuo~b (grartt)in tbtlraft?bttbe onllJ1bo~b,t~at tfJoUI~ bo t'ht : ltuttbbftllo~b 
cannot bO it ~ttt,tbt CamtI1ttng c~~pleb",'.'b tonjopnel) tnltb tbt ~O~b,brmife)anb 2; E./if.. 2. 

fo iJ1 tbe taf~ befo:e rtl~lU~~eb.ln 2;- !tl~'l. ~yer tol. 374· plac~to 18: tfJat cafe Dyer. fol. 374; 
botb onlp blffet frolU tbl~ tfl tlJt t,;teptton tbere, anb Dert, In tJJt~ taCe; 1mt plaCIto 18. 

tljtte it i~ ruleb,tDat notbing botb I!af~ )111' lbe tuo~b( grafltJbl1 it ftlf,bttaufe tlJt 
fame i~ jopneb mitb tbe l1ltllb (btlUlfe) ~ a lUan botD lJeluiCe,gibe,anb grant to, 
anotbtt,anb to farm Itt a \l~ft, anti a llock of taud, anb tbt bouU;oIbrtllff', tlJere 
tDo~b~ tf)aU not enure to 111alte tbe fame a g-rant of tbe bOUf{Jolblluff ; Dt tf)aU on~ 
Ip ba\tt,a~b mjop tue r~lUt bptuap of be!Uift,a1tb not ~r~t11life ,an~, tbt~ ~afe ~ 
babe feen tn a manuftttpt of ml1·1[oab D,ers ~oolt,~tlt b)a~ Co fjdb,llut n~t in 
tfl~p~intdr ~ooft; H H.8.:Dyer fol·5 6.:pTaCito. 15·tbtre bffucbaitaftmab'cin ~~ H. 8. D)~r 
potnt, 11lbtrt a l1~an ~otb maftt a lea~e ofnaitb, anb of a (fock of !beep, a~ to Itbe fol. S6. plac;i. 
1l1o~b~ btre,ihtbt~ p,tndpal taC~(lbltb I~rtp ,to tut )&c. )tbefe hlo~b$ bo not g~bt to IS. 
unto tbt ![tfi't~,anp p~optrtp ,0) tnttren tn tbt tret#. ~f a man Ite fdfeb of lanblt 
in t{lt rigbt of bi_mift,anb be.~·tll~ rettain tret~ gro\l)inll upon tJje lanb,bef~e 
ftberance of tljrm,tbebufbanb bte~,t~ ~antlt o~ bmbtt~lball not notu babe t,*lll 
1t1bicb p~obe~,tbat bp tl)e Cak.tbert 1tla~ no billinct inttrdl in bilU ~to 1tlbom fbeP 
lUert folb anb granteb,btfo~e ~e~etanct of tbrlU,but tnf)en tIlt I)u~banb bit~ btfo~e 
feberantt tbebenbee batbloll rift benefit IJ~ tua~ to babe bab,bp tbe rale,o~ g'ral1t· 
fo~ tljat tbtp wett not a~ per£onaI cbattd~,in.lJit~, I1etoze feberanre)anb fo i~ tb; 
~o9h of. 18 E. 4. fol: 6. a~b tol. 2 I: ~nb PerkInS In hiS Chapter of Grants. toL J ;_ pIa •• 8 E. 4. fol. 
elto. ,8. If tenant ttl tade, 110 gIbe, o~ fell trte~, gtobJUtlJ utton tbt llattb anti 6. & 21. Per~ 
bte~ befoat (ebe,ranee o~ tbem,anb, bi~ itTue enterl, tilt bonet o~ benbet ",all not kjnl chal~er 
""b~ tIJe~ agatna tile tlI'ue : anb tfbt cut t~elU bOWn! a!1 action of trefpaf$lprtt) GI~~:~ 08.1

3• 
a~atnll blm) fo tbat no p~optrtp I1p tfjtlltft,oa (alt, l~ In tbe partp to ltl~OlU tfJt P S 
tift, o~ faIt t~ mabe b~fo:e actual ftberanct of tbttn. ~f a man botb grant 01 fell 
trt~~ grotuing upon fjt)t lan~ ( e,;teptinJJ to bil~relf,a c~ain number of tfJtm, )fJt 
1t1~tt.b botb etctpt tbt tr~~,t~ to Ijabe bt~ eIectlon,anb If tbert bt it time limittb 
fOt to ~o tbi~) bU!ing tbl~~mt be, batb, be i~ to make lJi~ election but if be itt 
tbt~ tune rrtp)~!tbout ~aftlng o~bi~ t!ection;tfjen tbt!tfJer ff)all {Jabe tlJe clettion' 
lint W!ltre fbtn 1_ no tIme tettaln "mtteb foa tbe dt~lon to fat mabe,anb ~t botb: 

. but 
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betb not elett)1tlbtd) ,of tbe·fll be will babe to be left llantling;it i~ boubtful in tbt\t 
cafe 1nlJetber tbe otbtrmall dett ,but it i~ a dear:r~ce,tbat if tbe 1!efft£ llotD rcquell 
tl)e j!elTll~ to make bi~ dettion)wt)icb trCt~ be tutU babe. anti be:botlj refufe to elect, 
tl)rre tl)e.1!dfee o~ ~tantee fbaUbabe tbe ~lectiP1L 4eabillg tbc uuinticr of ~ree~ 
e~crptetl fo& tIle :Uetr9~ ; but 1ubere;ltO fucb requtlli~ maDe, 119~nrne hmitebfo~ 
t{)e !hffo~.-,:o dect, t(Jcre it i.tj boubtful1nljetf)er tb~ lLetTee o~:~~a n~l'e map de it'anll 
cut, lea\liug tbe number l'~ceptctl •. ··:Jff Uetree fo~pear~ amgl1~ otter bi~ urm' 
c):upting tbe ~ree~, tbi~ i~ a, boib c~c£ptionj ilJ.1 it.:11.1a~ abjl\tJgcbjn FoHer flub 
Spencers c4af£)befo~e reme'mb~cb; otbeduife all 1!elTee~ 1uoulb, babe tbe bcnrfitof 
tbe ~rce~,~·p. Cucb an crception intf)eir atl'ignmcut$ ; for p~~\l~ncing of wbtcb, 
tbi~ 1ua~ tIl.ere abjubgeb, to be a \loti) erceprion. . Crpok luttj,e~ ~bert are 
l!ltlnp bi!fiCll\tic~ in t,~i~ €afe; :1Firll, tbe leafe:mabe unto St~fftrton, 1l.litb'ibe 
Itbcrtp, In manner a~ .~~ ~f~o~e e~p~~eb : ~be:~~e~~ flere, l1p;tge 1tto~b~ intbe 

, Ieaf~ de~lp,bo not par~ 'llJr~JovndJ, {mt tOllJopnda ~i~b tbe lanb~ 9{f tl man botb 
.. bemtre anb grant a lJoufe,aJJ~ 1J1~ l;ltenfiI~ tbereit{Jl~l~ onlp a b,emlCeof aU ;-[mt 

jf futb a grant bab bern, I1pa flll1fequent.dauce,. tbere tOe Came t(Joulb par~ bif .. 
jopncb from tbe tbing le*,C$, but ,not il$ ,tbi,lf, ~inti,al rafe i~)tbe CaIne being ali. 
in 011e anb tbt fa me ~Iaure ,: ~f a man ttlaftr~ -a ItaCt of ,tertain Illnb to one fo~ 
'Pear~ ,tt nb a ftc r1l.larb~ be !J~ant~. o~ Ctl{~Jbe ~ree~ on tbe lanD to tbe 1!dTee ,witb 
hItertp to tut.tbcm bewn at a11ll time tltiting t~e term ,a nil aftertuarb~ be batb fur:: 
rcnber upbi~ leaCe unto tbe neiTo~ ; no.twitbllanbing tbi~ bi$ rurr£l1ber,be map 
well cut bown anb taIte tbefe ~ree~ ~uring tbe faita pearif ; anb beretn tbe biffe
rence1tliU be, tubcre tbe~ree~ are ronj01J*btlnb blbere~jopneb from tbe term· 
in point of :J!nterell. ~n tlJe ftell, ifbe fur~e11ber~ befo 1£ taJl~n,tbe benefit i~ loll; 
otbertuife1Vbere tbep are bif~jopneb.1tbcrttbe rcference f{)altbe totIJe effluttion of 
tbl! ~erm, in,tbe numbctof pear~: 2i~ :wbere a man botb lltilnt unto anotlJer., 
ta!rcc~ nrotuingupon 'bt~ leaCeb ianb 1Uitb a {lomet; to Cl\t,in.tbt~tar~ be map tn~U 
rut anb take. tlJem,aftcr a furrcntlelt up JJim 1uabe·. ~~1e;tbe point of eleetton,tJje 
'l£iTo~ i}f to babe tlJe dettion oftbe~tre~ (11' bim e~tipteb,anb be ougbt to make bi' 
dcttion of tbem in time.tPJJ\lcnicnt; ~lltrtuif~ t{)e'14W tuiU impute a ;J!atbe$ to· 
De in bim,bi~ fo~e~no1Uinll of tbi~, ff)a.lfJuot br 4)np imptbiment ~~binber tbe otDtt: 
of biJ.1 Plofit, fa tl)at tbe ~etro~ bere, i!1 to malte bi~~I.(tiOldn·tiH1ccon\lcnient, 
anb if be bo not Co, tbe l!effce m&p ,tuell eMt, anb Itt\W fo~ tbe 1!dro~u~ ~rce$: 
{flOwing upon tbe lanb ~arco~bing to ·bif.1·e~ception :.~f a man grant$ unto al11l:: 
tljcr €ommon, in bi~ grounb ,afttl;,tbat ~t~ ~o~n fomn be tut anb cart;ieb awa.p,. 
ifiJe 1uiU not cut bi~~o~n,p£t tbcotber fbaUlJabebbt ~ommLln. 2Jl~ to tbe c~:: 
ttptiolt of tIle ~crre~, upon tbi~ affilJ~l!Jrnt ~f all tbe €rce~-! tbbt . . e~tept~on ~~' 
boib(but pctnot bOlb to aU purpofe~)lJ.m ):Jolb a$ tatbe 1uo~kUtJ of anp p~eJubtte: 
unto tbe in{Jctitance,butpet in tbi~ terpc~tbe fame i~ ~oob)fo~'bp (~lfe of tbi~jl1e> 
Ulap well take tbe annualp~ofit~la_ 9IlromltJlllb, tbe bltt plont~,tbe i!eiTce,tnfll" 
mel[ act-ept to bhufdf ; butbp.tbi~b,bie~:ceP.ti01t be ra.nnot re\le~:aJ1b cut bo1nn tbc, 
~ree~, but be map t;tcept tolum & fund~~)ltlbet;t tbe ~oufe ,anti tartcc~ arc, 
bctaufe tbi~ beioltO'$ to tile lLetro~. 9(£ a man botb bemife, grant, ani) to f~rnl 
let a ~Ior£'Janb a il)oufc upon it, 1nitb hbertp to IJ\mgibcn to take tbt ~ile~ anb' 
flcab off tbe fame, omni modo quo. legitime pOlcrit,JJC map take bere anb pull 
bown, but otbertuife it tuiU be in tbe cafe of a1ll}oo):J ; if tbe I€imbtr anb ~ile~ 
,of tbc beufe arc grantebto billl,be mt1lltuell pull ilo_n anti fdl tiJe ~itUber; anb 

I if he IJrant~ tl}c €lofe obct to anotber(cJJ(cpting -tbe l~ouf~ )tb4t i~.a gool! e~cep::, 
tion bccal;1fc tbe leiTee ba,t.b,in tl)i~ ~ ~jf~jopl1eb int~re1l!:lf in ~bi~~p~incipal cafe bl1!~ 
Ijail c):eeptcb fucb o~ fud) 1} ~rc~ ttJ11 f)aJ)Iteen a gilP.b: e):ccptton ; ~t:t~i~ ~~rat 
erccptio!l·of.aU i!Crec~"t~ ~rcadp naitgb~, a~b tba~'9!Jl~glU~ntj1.ujb. to be gl~.en 
flla tbe,~crenbal1t, ani) agnfnll tbe: plamttff. Fle~mjng ~hiefJuM4Ge·~be :EelTte. 
l)ere:,ba,tJ).)lofc})craI tlltcr,dt in tbe ~ree~, bp tlJe, blQtb~ of tbfJrafe ; tbi~ 1Uo~~ 
<!l'5~ant, ,*~ a nfunl tuO~b in aU, lcafe~ :c91f a man tJ~~af,:gain,(dJ, anb !l~ant bbt· 
~anno~·tuitlJ an ~bbo1tlro.t to.tfJef~lu.c,~ppenbant ·tb~ «bue~b .becomc$boib,bt~ 
fo~~ tfJe~~tolment tJ)e f.1a:raainEt' f{)al nQ:t babe tbi~ i~~fef)tment)fl~ agtallt of tb~ . .. . Came 
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fame bp tbe 1tl02b (re~ant! 1mt be i~ to babe aU bp tbe bargain anb fall', anb tben 
fje ca~babe no rigbt to tbt~ i9~err~tmr~lt, .befo)e tbe :1!nrohnrntoftfjeiDedl, anti 
fa it batl) been abjubgeb : ~f. in tbt~ p~tnttpal ~af~~ t~e fame 1tta~ bp grant o~lp 
fOt fo monp p£ar~) t~i~ lUoultJ notblllg at aU atb bUll; 1tl!Jat ~fjen mOUlll beIp btm 
is to fie connberell,1ubetbrr (a~ it batb been urgeb) t~e daufe tJ.l tb~ leafe, bp 1ubitb 
itbcrtp i~ giben unto tim to cut bcwn, ~be~ber tbt~ ma.1I alb bl.1ll o~ ~ot; tbi$ 
daufe bere a~ it i~) canna ltlap~ at all alb bUll) fo~ not1ultbllanDtnlT tlJt~ dauCe" 
t{JetJ bccome not ~battd~ until tbep are cut bown: :1{f a man botb IeaCe bi~ 
~anllo~ to anotber, 1tlitb a fiock of ~btCp) tbde art ~e~Conal~: :l!f a man tlorb 
tiemife grant anb to farm let tlJere1&erfoltal~, be malt berc babe tbem no otber", 
Wife tb~n a~ a lelTee; but bere in.t!Ji .\1 caC~, (a~ it 1tla~ urgetl) be batb full ~ibK.~tp 
giben bim to feU tbem, at anp time bunng tbe term; pet tbere are nor-fa In JJim, 
tl~ Gnp i:Jillinct ani:J fettleb inter ell p~efentlp, befo~e tbep be cutbown fiere,tbtp are 
ns ~battel~ refd~, anneteb unto tbe :l!nberitance, anti tbep are ~ot, no~ (:a~ be, ~n 
~ubgment of1!a1ll.) J)erConalli, befo~e feberanre: ~n t~e nett place, tbe flme l~ 
tonfttlerabte 1tlIlen tbe lleffee map tut tfJtm bo1tm, anb tbt~ relllf upon tOe point 
of dettion, bp reaeon of rfJe lletTo~~ e):teption of fit ~ahlf: ~f a man gjbe~ to 
anotbertbe bcn~o~fe in bi~ noble, tbe iDona, beremall babe tbe election; intaCe 
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of a l~£riot, tbe fame il1 to be tbe bell beall, bere be 1tlbo i~ to babe tbe benefit 
oftbe fame, i~to babe tOe election, anti tbat mall be Caib to be tf}ebell, 1llbicb be 
tfJinlt~ to be tbe bell; anti a tr~oltfb ~.ree m.ap. be tfJ~ bell fo~ COll~e ufe~: ~be 
nett matter ber~ tonfttlerable ~~, tbe tuue Wltbtll ~btcb tbe l!etTo~ t~ t~ make bill 
dectioll of tbe fi): .~aftlf, bp blm ttcep~eb, ~nb tbt~ ougbt to be matle III conbeni:: 
tnt time) fo tbat bt~ Uackneflfbo notp~eJubtceanb bInDer tbe otber from maftinlJ 
of bi~ benefit. ~f a man be noun)) bp ~ontl to grant an ~tlbo1llfon to anotber~ 
be noW batb libertp all. bi~ life to b~ it; but iftbe €'burc~ become'lf \loiD, ' tbcn be 
i~ to no it p~efentlpJ bt~ hltertp betnll gone anb betermtncb: '9lf tbe ;J!rlTce Ilo \ 
tome to tbe 1!etTo~, anD requdt~ bim to make Ililf election, aub be refufetb Co to bo-, 
Iji~ election, 11p tIli~ bi~ refnfal, i~ deadp gone anb tlctermin,eb; anti tbi~h1 tbe: 
ilell anb (ureft 1u~p tn Cucb a cafe, f~~ tbe l~tTt~ to come anti bdire tbe lerro~ tomake 
bi~ electioll, anti tf betbe.n refuCe,bt~ electIon t~tben at a~ enil) an)) tfJeotfJerma!i 
tlect anti cut bown, leal.l111.lT tbe number lla~btng acco~btng to tbe ttcept,itrn ; bp 
tbi~ leafe, anb tbe 1tlo~b~ til tbe rame~ ll~tblng ,tIotb b~re vaC~ Cebereb from tJ)e 
Iann., a~ to tOe ~tTignmellt~ bere, tbt~ Itflertp of cutttng t~ not affinnable ober 
tbe ~tl'igJtinC~lt bere i~ of ~Il, anb t~£ etception oC tfJe ~ret~ in tlJht ~ffignmtnt 
ilf clearlp bOlb, anb bp tbl~ etceptlon, be coul)) not Ceber tbem ltibicfJ lUere tOtl:: 
jopncb befo~e; be bab bert at tfJe ftrfi onlp a libertp of cutting, anti tDtrefo~e af", 
ter fucb 2tltl'igJ.11l1C~t matle of tbe Wbole, bt. coulb not make anp Cucb etception of 
tfJe ~teelfJ a~ tn .tbt~ caCe wa~ 1l1~be; but If be bab affign~b ober bi~ 1llbole term 
but one pear, wltb fut~ an e):~el?tlon, tb~re. tOefamt ttteptton migbt be goob, in 
relJarb t~nt bere tbere t~ a p~tbttp remtlutltlg bet1l)ren tfjem, anb not toboIIp be~ 
firopci:J; but o~b~r1tlire it .i~, wbere tbe affiJJll1.l1ent ilf t!labe of t~e Wbole term, 
fo~ tf)tre no p~t~ttP remnlll~;. anb fo a~ ~bt~ cofe .bere l~, tbe ttception of tb~ 
~ree~, upon tfJt~ ailignment, t~ a meet \JOli) etccptlOIt, anti tbt~liflertp now ",all 
g~ w~tb tbe p~ibitp o.f tbe I~ll~; lIut tbeCc remai~leb alf a ~battd<real at tbe be~ 
gtnnllllT, anb.Co contmue nIl t{Je tnb, anti Ul~ttl reberan.c£; anti fo :l!ullgmcnt 
ougbt to be glbtn fo~ tbe DefenDant, anta agamll tbe ~latntiff: ~ut it i~ berp 
a~ar£l1t, anti tbat bp tbe agreement of tbe J?artie~ t~emCdbe£t, tbat tbe 1[ab11 
Btllmgfley 1lla~ to babe Ddb tbe ~ree$ ; anb tbl~ lllblcb t£t berr bone bp tbe iDefen:l 
bant in cutting of tbem, tontrarp to tbtir etP~eC£t agrrement .. 1llalt not well "ne 
bp Itim, ndtber bab be lbdlltb anp goo)) tonCdtnte in tbbt bi£t ro baing' but 
!10tU tbe matt~r i~ €'o~rt bebattta, ilt upon point in JIalt1, anb a~ tbbt caCe btrt 
tlt, tbe 9!a1tJ tlf wltb btm: !illtlCO. bp t~e t~le of tbe ~0l!rt, Judgment was entred, 
~r the Detetr:1arntt" E~uu~~~e~~.!lll.~PlatBbIlIamt: ~Tnb tIJ~~ ~~bg~:nent, upon,tbe !~t~f:d~O:(~ 
~rgumen ~ 0 !le..:lt "»~P' Wn1i1' Bl ... m an en re" ermmo Hdlaru, 10 Ja"B.R. (:re. 

et Scriven 
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S~riven Plaintiff, againlt ~ight 
Defendant. 

. 

Hahear.CorpUJ SCriven batt a :J!ubgment againn Wright in flll ~(tionof IDrbt, Anb f01 tbi~ 
&' Audtta que- {lab {lim ill ~rccution in tbt Kings Bench ~ flfter1tlarb~ IJc relllObcb bimtcffu!l 
rela. a. Hatr,;as Corpus into tljC Chancery, attn fa upon tnt~ l)e bJa$ cOll1mittrl) to tbe 

~~if(ln of t{je Fleet! $fU~1t1arb~ ~e p~ocltre~ a llcI,rnfe to be fantcb, 1t1btrdlp 
Scriven bab rdcafct'l unto blm tile falb ~~tctttlon : ~bt~1lid('nfe bla~ tlJewdl anit 
t).;£l\llil1cb flp t{}e m?;~ffer~ ~f t{Je Chancery, tbere be p~o~ureb nn Audit a querela, 
anti a Scire taCl:iS agnmfi Scrlv~n returnable at fud) a bap In tbe Chancery, to ffJdu 
!auft Wbp be ffiotdb not be ~lfcbargeb of anil from tbe fnib e:.rtcution, mtlJ fo 
be 1tla~ ~ailtb bp fome ~ntllbt~ of tbe ~oll, anil Cet at hbtttp; anll tUe -€ourt 
of tljc Kings &nch bcatlJ ltlfo;me~ of tbi~! Williams JlIitice, t{Jue i~ no Zooa in 
tbe :JLatn to tUa rrant fucb ~~oceebtt1g~, that, upon A :l[ubgmettt giben in attp of 

Me. 85°. 851 • t{)e ~g~ €ourt~, all Audita quer~la ff)oldb Ite, anb a Scire tacias upau tbt~ rc~ 
tunHl~Iein tbc Chancery, but onlp ltt tbc fmnt ~ourt 1tl!}ere tbe '5JjUi)glllcnt lUa~ 
!tibeu, fOt tbtlt tbcp balletl}e bdt I'tnohtlebge of aU tbe J>~otetbing~ itt tlJc fame 
€aft, tbe matter being bt'l1t!JinlJ befo~e tbcm; but if tbe :l[ubgment bab been up: 
on a ~r«Jgni3ance, upon a ~tatutt<llapI~, o~ ~tatut£:mercbant, tfJere in furb a 
caft tljtfatnf mig!)t {)a\le been returnable tn tbe Chancery, to l1)€1tt caufe 1t1!}p be 
{toltib not be bifcbarg-eb of tbe faib Sjubg-mmt anb ~:rl'clttion, be,coure tbe tlccog: 
nUance 1.U(t~ tbcrl' l11?f(J~ tfJttnJ anb tlJep map tbert :lfubgc of tbt~: ~nb thiP' t~ 
tbebiffcrencf'. in fucb €are~ to be obfcrbeb, ani) !)ertin ~n tbe 9[llbge~ bib dearlp 
agree mit\) ljl~: ~nb ~be~afe between Rofs anil Pope tn Plow~ens Commentaries" 

Plowdens fol. 72. malt ettell to tbt~ purptJfr. ~fUrhladJ~, tbe trutb or tiJt tnf'ltUr being 
Commen. mob,; ftutJwn in Chancery, unto tbe Uo~b €battceUo~, aub alro tbe fraubulent b('al~ 
taries, &c. ittlJ~ anb p~otrebi~lg~ oft~ ~aib 'Wr~ght, ~t ol1taittiitg tbe,fai~ flideafc, anil. Co 

tberebl? fubea\1oUtll'liJ to abOlb. t~e ~fttttlO~ upon tiJe. fad) :tlubgmcnt, 1u~icfJ 
Scriven bail againftl)ttn : ~n tl)h1 ~mbue ptattlce apP!armg to rf)c 1!otb ~btUttd: 
Jo~, !J~ bib ijertUp{llt can bun nub ~bf ~aurc ou~ of tue ~O~l1:t ,!i~(';h~nce!y, anilleft 
!Jim to tile <!ommolt law ; an~upon tf)t~, be b~mgbrfo~c~tt ~tHtron In tbc Mar
Hulfie: Ydvcrton mobfi)fo~SC,flven,to babe Wright agamtncerrnttion upan t{)e 
titff :J[utJgtnl'nt, anbUp0t1 t{)~~ tb~ f1ittlr of tlJe €'ilurt 1tla$, ~od rernaneat hk in 
Executione, ut prius fuit, a«o~btng unta t{)C fo~tller :J[ttbgment • . 

Miller Plaintiff, againfl: Buck.-.don 
Defendant. 
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no unjuff caufe' f{)dlletJ of tbe beatb of tOe tbilb., anb fo tlJefe ltlO~b~, no It)ap~ 
fc,anbalou~ unto tbe ~laintiffJ £lnb Co bp confrquence not 2Ilctionaltle., Yelveno'n 
JuHice, andflemmmg Chief Junic~. ~~bfCe 1tJCI~b~ dMrIp ~re not actionable. tbep 
brina too gcneraI ; but otbetlUtCe tt bab been" If an untuncJv. beat(J, hlitfJ bio:: 
fence., bab been f{)e1ucb,: 1U~en tOe lU~~b~ ,lUcre fporten: 1IGb.t.G "afe 1l1a~ latdp 
bert, tlUo ~~i(oner~ bctng 11t e,.:etuttoll ,m tbe ~ar,ihalfie, '~t1nb,tbc~c bpdr; ~be 
c£o~onet~ fat upon tbc1l1, anti fo~ a long tUlle t1)tp 1tloulb riOt fi1tb tt otf)critJife, 
but tbat tbep lUere llarbcb t~ bl'atb; anb fo t,()at tbe partp. tubo bab tbtlll in ~te:: 
tution, 1ua~ tbe caufe of tbett be~tb ; bqt aftertuarb~ t(lep Were better abbtfcb, 
t!.lrre bdng nO unjuff c~u(e of t~en~ bea~D . ~~b tb~ugb be 1na~ tOe caufe of tbeir 

-." 
II 

~1l1patfon1l1ent,bdn\l tn t,.:ccutto.n,at bt~ ~Ult, t~t~ lUa1f a goO~ ani) a ,uil ranfe J . , 
anb tbep toulb not fhlb tljat ~bep came to anp.lt~Juft beatb bp l.l1oJencc : fo in t~i~ l~~d~~~~~fe!}. 
€afcJ tbcfl' tuo~b$ arc no~ att10nable, becaufctt t~ not {fJe1neb tbat tbe part, beat! dant. 
tame to anp unjull anb tuoIent beatb; anb fo tbe luboll' ct!ourt agrl'L"b dearIp" tbat Et quod que
a~ tbil1 ~arl' i~, tflc 1no~b.9' are no tuap~ fcanbalOU~J anti fo 1t(lt ~ctionabIl', anb rem ~il (apiar 
Co tbe ~ubgm£~t of tfJ~ tttourt hta~ fo~ t!Je Defenbant, Oj1b fiule ~ntrdr.) ~J()d per Billam, 

qutrens Nil caplat per BIIlam. 

Chamberlain ,Plaintiff, .againfi Ewer 
Defendant. 

Entred;l Trinity 10 Jac. B. R~' 
. 'Rot. 93 I.. " 

I~ An attion,ofct!~benant; ~betareapprattb to Dc tfJi~, ~tnant fO,h~fj~ee Iibe~ An Afiion of 
. (bh1 omn hfe betnq one of tllell1) makc~hl1!.cafe to Ewer tlJc .IDefcnbant fo~ fit Covenant. 

pearJf, mbo maDe a Urafe at tuill unto ~1tto m~n: Franc.is, lnbo ~il1f ~enant f~~ 2 Sid. 347. 
tIl~cc h\1e1f bte~, tIle tmo ~cn.ant~ a~ tutU? being tben,ln J}oiidfl.Oll Of,bc llanb, 
tbe ~Imant f~~ pear~, fo~ anbln to!lfi~eratlon,of40o 1. to IJtm pati.'Jbp t1Je~ltdn:: 
. tiff {eIl~ all bt~ ~llate unto tbe ~latntlff,fbL"l.1.ltng tbe Wbole matttt unto (jim.aub 
boht tf)at tbetlllo rarenantp~ttuin bib daim onip at tuiU, all~ ta bi~ufc ,ani'! tIlen 
fet~ fo~tb tbe beaU) of Franqs,m{jo llla~ tbe ~cnant fo~ tb1cC hbe~) ani) t{jat fJe,vlf-
tuti: cujus, h1a~ fd~eb oft~e frec~bolb fo~tcrmof t~eotber Iibc~) t1~ att !)mipant: 2,Ro, 2. 1~3" 
~nb be being fo fctfcb, blb atlign, fet obrr, baraall1) aub feU to tbe lPlaintiff' aU 
bt~ ~llate, tliigljt, ~itI,e, an~ illteteff i~ tbe 1!attb; to babe anb ta {Jolb tbt~ unto 2 Cr. 200. SS4 
ljim, f~~ tbe libc~ tben In betng, anti blb furtbcr €obenant, tbat bc bab fucb an 
<!fftatrin t{Jdantl, a~ wouH) lndl1narrant tbe (ale foltp bim mabe, aUi) tfjat be 
b$b htU po\.1.ler, anb goob autbo~itp to bo tbi~: ~nb bib furtbcr ~obcnilllt, to 
make billl, afterwarb~ futb furtbet anb mUet aff'llrance, tt~ bi~ ~ounrd ffiOUtb 
ttbbifc, de termino prreclitto : ~be matter in 1!.aW 1tta~J mf)etbe~ upon t{Je beatfj of 
r&'cnattt fo~ t~tee ~tbe~, ~wer tUe ro~fenb~nt bab anpgreater ~ffate in {Jim, tban 
fo~ i.J~·ar~ ; tbt~ belttg abJu~geb agatnft btn~, tbat be Onb onlp an ~~atc fOl pcar$, 
ilUo tbat tbe .'~ella~t at wtll ilJonIb be tQe .®ccupant, snb upon tbt~ tl)e ~Iain: Where .a !e~ 
riff'b~ollgbt bt~ actton of ct!obenant agatnll tIle JDefenbant, fo~ not perfo~tUiitJJ" nam c1almm3 
1nitb {Jim, in making of bi~ ;.n;argah,t ~OOb,. Acco~tlil1~ to bi~ ~obettant : ~n tbht ~fi~~:.a~~ra~na: 
tafe, tbc'tubolc €ourt 1tl£r~ dear of optnton, tbM not1l.1ttbllanbtng tbe ttull 1!dret~ will, fhall be 
atlUiIl, bib enter, ani) dallueb tbt ianb onlp at tbt 1nm of tbeir 1!elTo~ (1nbo llla$ ~djudged to be 
tl)e r<irenant fo~ peanO pet upon tOe beatb of tbe ~enant fo~ t{Hcc libep t(Je Ia1tl In as a~ Occu~ 
ffJalI nom lll~ke Cucb a p~ercnt ~bange a~b alteration in tbeir ellate, tbat tOc law ft<1~~ cto~~~~l 
fi)aU nom ailJub l1c t~em to be t!l polTeffioJ1 of tbe fanb, a~ <.@uupntlt~; fo~ 1nlJcre ir his claim, Y 
tb~ attunI paITtll'lon t~, fittbt tUlle. of tbe beatb of tbe ~enant fo~ tb1Cl' Jib(~, tbere and ~his by o. 
tbe free4)oIb ff)aU fettle anb ~cmamto be.!t~ toUtb~ng anotl)er ~oiJtt 1u!)itl) 1t1a~ tera,tlon of 
mobeb,l00etbrr tbt leare fo~ fi~ peat~, he berc bp tbt~ quite gone anb betcrminrb, a\o\. 
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o~ not. ~~ to tbf~, tbe <!tourt tutre dear opiniontfJat t{Je leafe fo~ pear~ bib tlill 
remain in f!l~ce;allil t{Jat t6c neffee~ at 1ttill man babe tbi~ ~llate ltp <@ccupancp ~ 
in tbe noture of a tiellerllnn, erpectautupon t~e 1!eafe fo~ pear~ ; but tbe ~ullges 
aU agrrcil in tbi~, tlJat if tl}e frrc4Jolb bai.'J come to tbe ~enal1t fOt pear~; anll fo 
ball been .botlJ ill one ant! tbe fame pcrfon,tfjere t{Je ter.m CfJoulb babe been' b~otuneb 
11 p tJ)e acullion of tbe ·frce<bolb to tbefame, b~tb 1ubtr~ cannot ftanb, anb be toge:: 
tber, inone a nil tbeCameperfon, lmttbddfer mull neetr~bcb~o1ttmb int{1e grea:: 
ter .. Croke Jultice.'-slftbe 1!effeefo~ pear~be ottlleb, anb afttrlllarb~ tbe ~e:: 
ttantfo~ tiJ~ee IU.1e~l:Jie~:, lJeretbe}Di~eic;.,~ mal! be'tbe ~tC~t~a~t, allb .t{jejlattt 
luiU now turn biS 1tt~onrrfttI dfate ttlblcl} be bab bp tbe btlTet~n, tnto a rtgbful <!l:i 
nate, a~ on @ccupant. wi) Iiams JuHice .. 9(f a ~rnant fo~ tbdlfe of allotber milhtg 
a lleofe fo~ pcar$" tbe r.emaintier fo~ pear~,~enant fo~ ll~fir~ enter~ ; tben tbe ~c~ , 
uant fo~ tbe otber~ life bie~, bere tOe ~enant fo~ pear~ ffJaU fl.e an otcupant,anb pet 
lJi~ trrmfo~ pear~llottl~o\ulleb, bprcafon of tbe mean remalnber fo~ pear~) fo~in 
fome cafe~ a term fo~ pear~, trltb a 3rree~b.olb map wen ffanb togetl)rr in one anb 
tbe fame perfon : fo~j' tbe 1Leffee fo~ t1tlrntp p.ear$, malte~ a 1!eafe to bi~ 1!tffo~ 
fo~ fibe pear~ botf) are in bim,(S.) tbe term anb tbe free<lJolb~ .anb tbt~ hp rea
fonoftf)e remainl:Jer fo~ pear~, 1t1bidJ hi in tbe firnnetTeeJo tbatbotb oftfJem mall 
bere be 1tten in {Jim) fimul ~ fe·mel~· ~itbout anp.tJ~a11ltn!J (If tbe one in tDe otber: 
~f ~ellant [of anotber~ life be btiretfeb, anb blC~) tbe fce'fimple bere 1t.1bicb be 
batt gainl'~ bp bitTeifin ,ilt ~onbertcb anb d)allge~ tnt~ a rigl)tful frre:{joIll,antJtbat 

38 H. 6. f. 38. ~p operatton of 7!a1nJetthngno1tt tbe fr~AJolb tn bun a~. an.$uupant; ani) tbi~ 
l~ bJarrantrb b~ tbe ;'.25ooIt of 38 H. 6 .. fol. 28. 9rn tl!e p~mClpaI cafe bere, flp tbc 
opinion of aU tbe :iIubge~ tIle ~ena1tt fo~ pearg map enter) ani) iTJaTI babe anl! en" 
jop bi~ term .1tlbicb i~ not i)~o1l1neb ~o~ eJ;tintt, bp reafolt tfJat toe term anti tb~ 
:]freebolb, gatneb bp <@ccuPOItCP, are til feberal banb,5 anb tOat ftc l[ctTee~ at tuiU 
bere in tbi~ caCe ffJalI !Ie tbe~ccupant~ againll tbdr own dOim,8 uti tbe frre~borb 
bp opetati.Q.n of1!.a1tl mall be faib anb aoJuhgeb to &e in tfJeln, volens nolens. ~.t 
£t.notbertime, Dyer lUobeb tbe <!tourt fo~ tue jDefenbant, that not1tlitfjffanl:ling t~e 
law be fo, t(Jat tl)e I(lenant~ at mill be al:ljubgrb in lam t~ be tIJe ~ccupant~prt 
tl)e <!tobenant of tbe jDrf£Nbant i~llot bere b~olten, anti fo tf)e ~Iaintiff barb no 
caufeof !lttiott, anl;J tbat tf)e ~raberfe bere takrn to tbe l&Iaintif£:.s ~ide" i~1Udl 
taken anb goob. ~ni) as to tbi~) if it botb appear in anb {lp anp.JJieco~b,tbat tbe 
~Iaintiff' batb no goon ~itIe to recober, tben be maH be varreb ; ant! fo it i~ beee 
in t~i~ ~afe, fo~ be bab but a term fo~ pear~, allb be grant~ ouip aU bt~ Clffiau ani) 
911ttereff. Williams Jufiice •. :J(f a mall WtU grant to anotberbt~ ~allnO? of Dale, 
in tbe 1lll}icb be bail notbiniJ, anb ~o\lCna~lt~ rljnt be b,ab (toob rtgbt to grant toi~ 
1111Jerea~ be flab no rigbt,at all, tbt~ deadp l~ a u~e~tb. of tbe 4!oueltant.rqrbe cafe 
nobJ in qucllton i~, in an action of 4Cobcllant, a~li' it 1~ bere ctP~etTell, Q.!:!od af
fignavit) & ·conceffit) totum ftatum fuum. ~tlt! tbt~ furtber, to babe anb to fJolb' 
f()~ anb buting tbe term of tbe otter libe~ ; onb bib alfo €obenant) tOat tbe 19Iain: 
tiff' f{)olilb babe anb enjop rbilf ~ffate, in tbi~ manner to bim !lr~lntt~: (Where
a~ De bimfrIfbab but a Urafe fo~ fit prrtr~) ~be 1tto&b~ arc Barganifavit, conce{
fit) & affignavir totum ftatulD, & c1ameum tuum, de & in: ~be (aib lanb~, Haben
dum, &c. tin ring tbe term anb tbe natural libe~ of, &c. ani) tbe 1tto~b~ of tbe 
c!!obenant are, Q9.od tunc habuit bonam .au0oriratem, fat to to fo, aub to pars 0:: 
ber tbe faib l~nb J anb tbe 1tlo~bP of tOc 'Wffignment are .berp firong, being of all 
tbe 1.lf1late iuf)tdJ , habui, habeo, 'lel habere potero: 2Ilnb tbt~ ~ffatc fo bp the .IDtfCIt::!: 
bant affigneb in tbi~ manner to tbe )plaintiff, hla~ after tOe bcatb of t6; ~enattt 
fOt tb~ee Iibe~. Fl~mming <;hiefJultice •. ~tl tbi? ,cafe IJer~, cleadp tbe .1!eafe fo~ 
pearlf botb remam) anti l~ not e):ttnct. WIllIams juillce. 9!f in t~Ul' cafe be 
bMl onlp.rclleb upon tb£ leufe fOt pear~) a~tb gon~ no fu~tbcr, t~i.l1 ~tlb been tben 
gGob, anti no b~eac{Jof €obenant. Flemmmg ChIef Julhce. ~blg t~ a~ plain a 
tafe a~ can be, all' tbi~ being onlp a ~obeltaltt, anti a ~obenant tbat fje bab 
goob potuer to grant tbe Uanb) attll to make fnrtbcr afrurallce fo~ tbe faib term fo~ 
tbe otber libe~, bedaring unt'! tbe ~Iaintiff') brfoJc tDc g~ant) tgat ~c baD tlJe 

~ffatc 
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€ffatc in {jim fo~ tbc f&lib hbc,s', lUIJitb itlag ItO~ fo, rmb fa a dear b~aclJ of <2!obe· 
itont. WilliamsJuHice. <9lf 0 man botb bargatnlantl feIl to ftlll)tbl?t,aU bt~~ftate 
in futb nallj)~, to babe nnb to b~{ll to him fo~ tb~l'e Hb.c~ : ~cre .be bntl) fuUp be~ 
mcnfirtltc unto bim tbc <!CffMe be ff)oult! i)ttb~) anti 1ll.olcb, br fjIS <ltobcnant, be 
fiJonii) £1tjerp : jif tbi:;i ~fiiltc wnnot be fo (1t}opel), tblP' muff ltr('u~ be a b~('arb of 
ct!obenant. Flernrr:mg C.hid jllHiee~,-qrbc .IDefen1:Joltt bert baro affirmrb to tr]l' 
i9faintiff', tlJat~r bab an ~fiMe fo~ tb~~e 'l~be~, t~r ltIbidj ~c patTtb to tbe lPloin: 
tiff., anb ~obl'nant£i), tbat be qJol~lb rnJop It, 1t1bubn~to.fil' cannet tlo,. ani) fo tbc 
€obenant b~olt£ll; but ptbet1tllfc It wOllin babe been, lfb~ bab oulp fatb tbat be 
iJabfJab but a 1!eafe fo~ pcat~" nnb tbat tbi~ ~fiatc~e bab affignebober to fiJe 
~Iuintiff. Williams Juttice. :Jlf tl man ~a1.1C'lIearefo~ p'l?at'~, anb Oll ~llau DV ®c" 
rupantp ttnne~ unto {lim, ill t{)tg cafe be map babe anb enjop t~l' one 0% tbe ot~£r, 
il~ bell plra(ctlJ (lim. flemmipg Chief JuHice. :ff rq[enant fl)~ anotrJc~"mfUl~ life, 
tnafte~ a lea£i.~ fat pear~, 1t1bicf) i!elTee fo~ prar~ mah('~ t1 ircafc Dt U:lIn :tfJe ~e-' 
nant fo~ tbe otlJcr~ life tJtt.g, tl)e ~cnant at. will fJeu, (fian be tbc4Dccupout; tljc 
frceijolb bp oprratiOl1 of 1!u1D b~call upon Vim, but tbi~ be ffjnI~ boi!) ~nb ('njcp~ 
fubjl7ct unto tIJe 1!cafe fo~ p('ar~, f(l~ tIlar be cannot babe anb £11JOP tbt~ rfiatc of 
f;tl'eboib; fmt in tbc fame manner a~ tbe .~l'nant fo~ fbc otbfr~ life bdb anb en:: 
jopctJ tbe fame, anb be bdiJ tbe fame, fub]ca: ttl tbe 1!cafe fo~pear~ ~ but if tJjerc 
b,ltJ bern no leafe at WIll maile, tbcn U!l tbe rllntr of <!Dc cupancp fnHing upon tbe 
~crmo~ (O~ pet1r~, tbi? frec4Jolb i~ p~efcntlp inl)im, bp operation of 1!atu)onb fa 
blJtbt~ tbe trrm fo~ pMr~i~ il~ohll1cb) e).:tinct anb gOlle, Williams JuHia. ~bc 
rqrrabcrfe [jcre taken ig not goob. Diat ur!Jeb ftl~ t~e .IDrfenb;Ult, tijat t~('re i.~ no 
Dtt:acij of (to\lenant berc mentioneb in tOe lDrdntiltioll. anb fa t~e fame not gOGb : 
:lit i~- berl' faib, tlJat t{jrp lUcre t~il' urfi tnbicb bil:ll'ntrr, aub f 0 were [ciCcb, Ue 
prirni o:.eupatores: ~nb tbill i~ no goob pieabing, but itougljt to fJabc bren fbebJ~ 
ttl t!Jat tltep bib cnter. Er occupaverunt. ~bc 1tl~!ole (tourt againil bhn dcadp tn 
tbtjJ I 'tbat tbi~ i~ goob, notblitbffanbiu!.'r tbig ®bjetttoll ;.lS[t ig ~erc faii), t~at 
tbep, aftertbe beatbof tbe ~enant fo~ tbeotberlibc~) Primo intraveruDt, & tunc, 
& extunc [Utrum [cifiti, in tbCir lDcmefn, ut primi oecu parores : ~fJe 1ubok <trcmrt 
{lgreeb tbe pleabitt{t to be gontl, anb tbat tbe ~obrnaltt t}f tbe jDefcnbant 1nil~ JuJgmenr 
btllltcll)anb fo tl)e ~1aintiff batt no taufe of action) anb Co {lp tbr tide of tbe 1tl!Jole ~l~i~~:~r the 
~Oltrt, 9!ubgmem 1tta~ tntrcb fo~ tbe J5)h1intiif. . J • 

Nota, Upon a ~rvaI at tl)e ;'$ar, in' O.ll ~~i!ln of ~rerpnr~ onh (lfjcttmcnt, ~~~~er~~~ear
upon a ~eare maiJl.' bp'li)u~banb~ anh tbelt ro!bc~, fo~ trpnl of a ~it!e, tmil tbe ing a LeaCe 
Came e).:emtcb bp ~cttcr of ~tto&l1e,?, tu~o up fOfte thereof lut't~ to enter into a!~d letter of 
t~e 1!anb tn qudtion, anb tl)ere to beliber tbt'1!cafe ; ~b£'1!l.'afc nub 1!ettct of Attorney. by 
~tto~nep be~nll p~obltccb to be p~obdl. it appcarei:J to tfle (tonrt. t{jflt tDe 1!eafe, ~u~ba~~ and 
flt1~ Uetter ol'-'OOrtOmCp h.1~te o~Ip fcafc.n Up tbe ~U~btll1b~, out not bp tbdr ~;:I~ryar~}'a 
lWlbe~, anb tbat tbe ~tto~ncp bIb enter In t~c name (If tbe ~u$bal1bs l1ulp anb Title. 
110t in tIJe name of tbrlll, ant! of tbcir itlibe~ : ;i&p t~e opinion of tf)e hlboIe ~ourt 
tbi~ tua~ not IcgaHp bone, f(J~ tbat ttl' mtbc~ ounbt affo to babe frafr!) tbc jfcafc 
an'o t~e :letter.of 2nttoinep, anb tlJ~t t.b£.~~ltrp bp t(J~ ~.fto~nep oti!J'~t to babe 
I1,el?lt ttl all tbelr l1aml'~, ~nb f~~ tbtg OlUtffi!l11 tbr .}l)lamttff pcrcribing fbI.' opint~ 
011 of t~e ~o~lrt to b£ agmn(f i)llU. became ~1J.n-rmt, aub bp ail tIJe ~ul1ge~ tbc 
autbo~ltP gt\l~n bp tbe !~u~bantl$ ff)aH not Dtntr tbe .ll§)ibe~ ; nnb tbnt tlJelIDibc~ 
bert, not feahng tbe 1[rafc anb llettcr of 'Wtto~nc!l, tbe fame being to bdtbrr a 
Ueafe.matle bp tbcm aU. botl) flp tbc ~u9banb~ anti i1E)ibe~, h1bttea~ dwtc 1tHl~ 
nofutb j[ear~p~obUtebJ fc~lcb bp rprm ale anti fo t~e autb')~itp aibcl1 bp-rbc lettrr 
of ~tto~llrp t~ meerIp, bOlb~ up reafoll tgat tbe Ui)lbe$-blilnot f('ni tlje :I!ca[r ann 
Uettcr of!! tto~1tep 1nttb tbelr.1-)u~banb.s ; anb in all tbi~ tl)c tnbo{c <rrourt dem;Iu 
agtecb) anb fo tbe ~rpaI p~oceebei) no furtber, t~e ~loitttiffbl'iJ1a Jllolt<fuit. .. 
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Ba'<.er Plaintiff, againfi--~------
Defendant 

~:t~~~~fe ~~; I ~ a Cqedal ~tti(Jn upon tbt <frafe, fo~ ~tin!J interruptdJ itt tIle ~ltjdpmtntof, 
interruption in ~ommon : ~be ~afe appeareb to be tbt~, ~ woman Cole bab ttgbt to babe 
common. ~ommo~, fo~ ~erm of bcr life; ffJe talte~ tbe ~I~intiff to 'u~barib,.l.wb~ beiitg 
Where the btnb~cb 1tt tafung tIlel!!ommon-, b~~ugIlt an ~~ton upol1 tIle c€aCe 1n bt~ OWn 
~~i~i~d in name, ~itbout naming ~f ~i~ Wife; 1tlbetber tIltlf action 1!la~ ~~l b~ougbt, walt 
right ofghis the qudhon :;.Illp tbe optnton,of tf)e tubole ~ourt, tbe actton t~ \tJell 11~I)UlJbt bp 
Wife fhall tbe ~u~banb alone, 1tlitIlout naming of bi~ Wife, bring onlp to retober ba~ 
h~,:"e an t?-Cl:ion ~lla!Je~ ; anb.r~ i~ aU t~re~ tnbere bamage$ ~re on~p to b.e rctobeteb;a$ itt a ~are 
~vLhh~utW)~~n- Impedit, anb EJeCllOne hrrnce, be neeb~ not to Jopn bt~ mlfe. Ingls he. " . ' 

Erie. Plaintiff, againft Mullineux 
Defendant. 

Entred, Hillary 9 Jac. B. R. 
Rott. 513,. 

An Audita , 

querela by a I ~ an A?dita querela, tf)r~are appeard. to be tbi~.: 2f! man b~b adtno1nlebllt a 
::~:~~, O!~e. l1ietognt;an.ce anb after1llatb~mabe a f~olfmenttn fcc, ~recutioni~ Cueb.a~ 
ther it will lie gainft rge feoffee, \tJbo malte~ a.feoffment lJl fee aber to anotber~ tbt f,conb fe~ 
or not, offer b~ing~ An Audi~a' q~erel~, to babe I!!ontribu!ion: ~fJe quell ion 1na~, \tJbe~ 
The Cafe. tuet be onlp map tllatntallttbt~. ~tt~ mo~e partuularIp tbe ~are 11la~ tbi~ : ~ 
2 Cr. 227· malt balting l!anb in two ~ountieg~ bib adbtob.tlebge a ~tatnte 1tlitf) lttbidJ bi~ 

granb 1tlA~ t(JargabIe ; afte.r1narb~,of tflefe 1!anb~be tllaftc~ nUll fentral ftoff~ 
mcnt~ to Mullineux, anb to one Laicon : 2nn extent upon tbi~ ~tatute i~ Cueil out 
againn Laicon, anb bi~ 1!anb, wbo after1tlati:J~ Iebie~ a fine of tbi~ i!a,nb unto 
Erie, ltlbo b~~ng~ tbiit Audita quereJa againll Mulline~x, tb~ otfier feoffee, tubo 
pleab~ aU tbt~ matter, anb Cet~ fo~tb tbr ertrllt agamll LaH.:on, anb tue fine af~ 
ur11lartJ~ Icllirb bp bim : Upon tbt~ t1)e iDefenbant betlltlUrreb in :naw, anti Co 
tije qucllion bere onIp 1tlaJf Wbetbcr tbel&Iai~tti~,a~ tbiJf ~are i~,map babe tbi~ 
Audita querela, o~ 110t. Yelverton fo~ tbe ~Iatnttff, tbat tbe Audita querela i~ 1tlell 
b~ougbt Up I1p toc~laintiff alone, tbe ettentbere1tla~bab .. anbtbcCameretllrn~ 
til : ~be q~tenion i~, WJ)ctber be noW ~nap babe an Audita quer,ela' to ten10\1c tUe 
etttnt; tbt~ be map well babe : ~n tbt~ <!tafe; tOe nature of tbtJf U>~it of A~dita 
querela, i~ in t{)e firll plate to be etamineb : :ln~rto tbi~, tbb1 m~it in it Celf, be .. 
malll;l~ not{}ing, tbe fame being but a~ a €o1l1mfffion to tbe <j(untce~ to eta mint 
tbe matter: '?flnb it i~ a grolln)) in 1!a\.t.t, tba~.a J)urcbafo~, 1tl{)0 toml'~ in fo~ a
llilluableconfibcrattotl, rpall no~betbar!lebaI~lle~ but eberp oll~ff}aU be cQnalll' 

Fit7 Nat tbatgeb, pro-rata, acto~btng to bt~ bue P~!lp(l~tton, anti not otbcrlntfe. firll, :lrt 
Bye~.&c.· i~ plain up Fitz. Nat. Sre. in b~~ ~bapter of Audita querela, fol. 104. G;N~& 
29 H: 8. Dye~ tol. 1°5. c. r<1rbat t{)C feoftee ()tmfeIf mali fJabe an Audia quereJa, anb robp 
~0~ •• SS· placito tbe fa!ne reafon tbe feo~ce of a feoftee ff)all bahe t~e Came, anb Co \uap tbe 
2&3 Eliz. ttucnttetb feoffee babe It, 29 H. 8. ~ver f~J. ;5· plaCito 27. 2fln Audita querela 
DYc'r jot. 19" flp tbe feoffee of tUe ~onufo~. anb 1tlHb tbt~ ngree~ Mich: 2 & 3 Eliz. Oyer fol. 
&c. 193. placito 10' and 31 • and, H illar. 16 Eliz. Dyer fol. 33 I. 3 P placito 23 & 24 
~8,E ,.jolzS· '9[t appear~ I1p 18 E. 3. fol. 25. Fitz. title Error placito, 71. '~nb 17 BJok of 
.c. Atftfes) placito 2 4' ~bat a feoffee ffJali babe a lW~it of ~cr01, to rebrrfe an 

~~eClttion 
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. ~):eC1ltioll1nlJere tbe fame 11:Ja~ 110t I~wfunp bone ; tbe fame 1!ntu fo~ tbe Audita 
querela: I~be naltl beligbt~ ttl ~9ualttp l a~ appea~~ Coke 3· pars in Sir William Cook 3 pars. 

H berts Cfife tol 12 & 13· mlb m 25 H. 8. Brooks Lafe, tol. 15· placito 71. ~fa &c. 
er ," . '€. ' ~ t (IrQ ~ ..31 2S H.g. Brooks 

mall be (dfeb of dncntp ~crc~, 1~ uountl 1tt a "vtatu e .Wlc~c~~nt, anb make,. a Cafes, &c. 
feofE'ment of fifteen 2Ilcrc~ to feb·eral p£~Con~, an <f):ec~ltlOn t~ (ueb out againff 
one of tbe feoffee~, be mall babe an Audlt.a querela agamff tb~ etber' feoffer~ to 
babe ~oltttibution; tbe feoffee of a ,co,ffee map babe tl!l ~mre of ,J!) ufan$, anil 
tbat fo~ a ~1tran~ 1tl{Jicb 1tla~ befo~e bt~ ttme, fo~ tbar tfJt$ mn.s hlttb tb~ nanb : 
~!lt a~ toucJ)ing (ome tbtng~ bone, tbe feoffee of a fl'ofE'ee fball.uot abOlil tbem ; 
ant! tbcrdo~e if tbere be 1!Otil al1~ ~cnant, anb tbe !f!oJb tlo~b ltnp~obl', a~ bp 
naw be map hO , a,nb .tben tbe (~cnant makc~ ~ ft~ffmcnt In fCC, tbe fe,offee , 
fiJali not abottt tbt~ tmp~obemcnt, 7 R. 2. Fltz. tit. Admetlfur~mem placito 4. '1. R. 2. FItz. 
<l!3uarhian in fait t{)aU not babe an ~bmeaCuremrnt, fo~ tbat 1l1blC{J tua~ beroae tIt. rh·. 
bi~ time, fOt tbhi i~ a b~Iuntarp alt bont bp tbe 1!o~b, , Co tb~ feof,fet of tbe ~t: 
llant roaU nat aboib an tncroacOm~nt bp tbe 1lO~b agt1I~ bun, Fltz. N~t+ Brev. F. N. B. f. u. 
foJ. 22. B. :J[f an erroneou~ l'~uutlon fie fuetl out agumll tbe l1erogntf01, bi~ B. 
feoffee map babe a W~i~ of ~~r(l€ to rcberCe, anb fo to aboib tbe fame, altbougb 
be be no partpto it: I(!tbt~ lW~lt of Audita qu:rela, ~otb not caU tbe 9lubgment 
in qudiioll, but affirm~ tb~ Came; fo~ Itp tbt~ .W~tt, be onIp fue~ to babe tontr~ 
budon ro1tJarb~ tbe fatt~fptng ~f tbe ~recu~lon.) anil t()e 9(ullgment ftill te:: 
mailt~ ill it~fu{{ fo~ce. ~nb t~t~ c2!~fe b~tb btffer from tbe.c2!afe$ ofbeceit, er:: 
ro~, anb attaint: fo~ be tilat 1tttU matntatn anp o~ tbefe ~ttt~n~, ougl)t to be a 
partp to tbe ftrff 5Ilubgmellt, Brooks Cafes, H H,8. fo!. 6 I. placito 27 j. 9if a man 3S H.I, Brooks 
lJolb~ tb~ee Ceberal mf}anno~~ ,oft~tee fe~eraI ;[o~b~ in Chivalry, anb catb of tbem Cafes, &c. 
t)f equal balue, be tannot bp bl~ h1tll hebtfe t1tto ,of tbe ~anttO~~, {rabing tbe tbirb 
~anno~tobercenbuntotbe'etr, bptb~ ~tatuteuf 32 H. 8,cap. I. :.zt;ut be i~ to 
iJe\1iCe tWO patt~ of eacb ~anno~ : ~bt <!tafe of ~enaJtt bp ~tatute, biffer~ from 
tbilt c2!afe, a1:tb fron~ tbe, c2!,aft of 1!elTee fo~ -p'ear~, 1tlbofbaII be c:OlllpeUeb to ot:: 
tourn: but otberwtfe . l~ tJ)' of 0 rattnant _ It!' .f,tatute 01 JJiecogn~;a:J1te: 3Fo~ tbe 
!J[altl ber~ c~tate~ a Pttbltp,anb all ~bo1U~p ffJalI be malle UpOll blm 1uitbout anp 
$-tto~nment, anb fo upon tbc 1tlbolematter tbe Audita querela i~ bere well b~ugfJt 
anb fo p~apt~ '9tubgment fo~ t{Je ~Iainti!E'. _ Serieanr ~ichols fo~ tbe 1Defenbant, 
tbat the Aud,ltl querela ber~, a~ tbt~ cafe t~, bott, not he. ~bc quetlion flere i~, 
Wbetber tbt~ ·~eofE'ee alon~ mall babe tbt~ AudIta querela, to babe contribution 
(J~ not : ~~ tbt~ ~are bere t~, be ffJallnot" Coke 3· pars fol. 12. Sir William Her- Coke 3. parf~ 
berts Cafe, tbat tbe f)eir ,CfJall not babe ~ontc!Imtton a!lai~tl ~ ~urcbafoJ, bl'taufe &c. 
f)etomt~ to tbtllaltb 1t.lttbout anp rOl1nb~tatton) anil grfit$11l tbe feat ofbi$ ~n:: , 
ttllo~ ; tbt feoffee ~cre ffJaIl not babe tbl~ AU,dita querela, a~ it appear~ bp Trin. Jnn. 1711:· ~. 
-17 E. 3· fo143· piacl~o 3 2. ~~at, t~e :Feoffee fitl~lreIf ffJaU babe all Audita querela ~cE. 3. f.2S 
to babe c2!ontrtlmtton; ~~t~ t~, ~lleant the firfr feoffcr, 18 E. 3· fol. 25. I1efoJe 
riteb,·t~e' feoffee t{)al~ l)ah~ a 11;9~t~ of ~rro~l b.1bere be l~ tbe partp ariebtb ltp tbe 
~~tt:utlon; but bete tn tbt~p~mt1I;J«I~aft, tuc fcotfee of tbe feoffee ilf not tbe 
partp ll~ie\l~b up tbe~);eclltton_ itJblCb b:la~ batt in tbe time ofUll! firll feoffre,allti 
fo Itt' tbt~ bl~ feoffment, traoitc te,na cum onere, Club Co mall babe anb enjop tbe 
:i.antl in tbe fal~e mann~t anil phgbt a~ ~e ,founb tbe fame, anb tJ)ar 1tJa~ to be 
fubjcct: to tbe ~alb ~~etutton,. anb not otfjetWtCe -' fo€ pete bp tDht feoffment tf)tt~ 
tllatJl~ unto bun, tr~nfitter-ra CU?1 onere.. ;2Dut be ttl 1iemalubcr o~ lIieberfion, 
ft)ali not babe a'm~tt of ~rro~ ttll a~tec tbe beatb of tbe particular ~ertntr f01 
life, at t{Je c2!ommon1!a1tJ, lt~ona f~lgneb recoberp bab, bttaufe tbe polTetTion 
tua$ no~ taken atuap from bun, betng not tbe pattp griebeb : ,~nb fo~ tbe reme::: 
bpof tbt~, 1Ua~tbe ~tatute of 9 R: ,2:cap. 3' mabe; anb fQ~ tbt~ fee 4 H. 8. Dyer Statute of 
and Coke 3+ pars. the Marquefs of WmcbeIters. Cafe, fol. 4. PerkinS chap. Grants 9 R - C 

fol. 20. placito ~~ .. ~be $~antee. of tbe ~ebe~fion fljall not babe nil ~ttion of cOke2~ .api:: 
}1!)afte, to pundfJ ~J1}aftep bone. til, tbe life tune of tilt ~~anto~ ; ncitber ffJaU fol. 4. &c. 
be tn~~ fo~ a f$tf~ttute ~n t~eltfe tune of tbe ctt;~anto~.) no~ pet fo~ b~eacfJ of a 
\ttonlll.tlon b~oftenm tbe hfe tune Qf tbe ~~alltQ~ : SIt ea unO't be be,nteb ;but .if a ~11 

fan~ 
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4 AffiCarum, 
placito 3· 4' 
E 3. f. 36• 
Bee. 

fan~ be cretteb in t{Je time of tfJe fatber, b~ fjim,antl fo aftcr1tlarb.t1 cOlltinueb bp . 
tbe fon, tOat tbe jfeoffce mall bilbe an ~ffire of J\lltfan~, anti fo i~ the 4- Book of 
Affifes~ plae. 3· ~ 4. E. ;. fo1. 36• & Cook )'. pa. fol. 101· in Penruddocks Cafe. t'<!be 
feoff'ee @cre itt tbi~ <traCe man, not babe bt~ Audit.a querela, tOe Cam.e not bCilig 
tratt~ferr£~ unto f)tm bp tbe irtbcrp) tbe fame beIng a coUateral tl)tng ; neitbct= 
fl)aIl fncb a feo(fec baile a lW~it of bcceit, but a Scire facias ad eompurandum l)t 
milp ~nbl.'-, anti to fie uUeUeb tbi~ 1l.lap -' ani) ~P no otbrr tneatt~: ~l)cre 1t1a~ a 
<trafe tn tbe ~onrt of !IDarb~ ~ upon a falfe ,office torre fountJ, anb tbere it ltJa$ 
belb, tbat tl)e feoffee cotdb not babe a $tH of ~rabetfe, anb pet bid feoffo~ 
migl)t babe bab tbe fallle~ ~o ~ere in tbi~ <!rofe tbl.' jfeotrot lUigfit {jabe bOb an 
Audita querela~. but ~ot l)t~ feoftee~ anti fo p~apeb '9lub~ment fo~ tbe DefL'n~ 
bant. FlemmIng ChIef] uthee, anti tJjc rell of t{Je :Jlubge~ btb all of tOem incline 
to be of @pinion, tlJat tlJi~ Audita querela bib not he fo~ tbi~ feoffee, fo~ t!Jar be 
i~ not tbe perron griebeb bp tbe <etecution, berauCe tOat tbe 1ranb l»a$ doglT"!) 
1uitb tbis ~tecution, anb be bongOt tOe ;J!anb 1tlitb tbe dog, Et rranGe rena curn 
onere ~ anb tbat fo~ tbi~ caure tbe Audita querela bere, batf) not lie Itp tbi~ feoffee 

_ ,a.nb fo 1uitbout anp fllrtbe~ ~tt~ument, tbi~ <€aCe ~a~ abjourncta to anotbct 
Termm. trm. ttmc. ::nftcr1tlarb~, Termln. T rtn. I I. J:1C. B. R. r<lrf)l~ €afe ltl'lp mobrta again 
II J ac. B. R. tbe <auellion being 1 WbetOet tf)e lI!ollufce of tbe feoffee, after tbe extent l'};e: 

cuteb, map lJabe bi~ Audita querela, 01 nnt : :lit 1l.la~ urgeb fi!l George Crokr 
tl)at be callnot babe bi~ Audita querela: ~fter tbe ~;rtent ~recuteb, tbe feoffoi 
bimftIf barb goob cattfe to babe lln Audita querela; bttt 1tlberc tOe feoffee Cuffer:: 
etl an \!l;ttent to be bah, anb aftcr1tlarb~ lebie~ a fine, ml)etfter tbi~ Audita 
quo:rela map fie tran~ferreb ober to anotl)et> o~ not: ~bat it cannot be tran~fer:: 
reb ober, fo~ tbat, tranGtterra cum onere. 2I11Co if one babe caufe to babe a W~it 
of ~rro~ to reberfe a 9(ttbgment, be map 1tlell bo tbi~ ; {tut if be aner1tlarb~ 

12' AffiCarum tnafte.~ a feoffment., bi~ feoffee mall not babe anAl Cud) benefit {tp a m~it of <!l!r:r 
placito ulti- ro&~ a~ appear~ {tp 12 Affifar. placitouItim~, & 20 Affifar. placiro 2~ lIDbrre it a~ 
mo, &c. pear~, tbat after a feofFment, tbefrotree batb no rcmcbp, 37 Ehz. B. R. SIr Ri .. 
3.7 Eli,z. B. R. chard Shutrlewort hs Cafe, hlbere it 1tla~ belb, tbat a'm~it of ~rro€ botb reff, anb 
~~uR}chardb run in p~ibifp, flnb tbat {tp a feoff'ment ober, ~frer tbi~ accrneb, tlJe fame i~ 
car: ewort.r nottran~ferreb oberto tbe feoffee, anb tbere abJubgci)~ tbM tlJe feoffee i'fJonln 
~3 E. 3.Fit. not babe a l19Jit of ~rril~: tbc feoffee ffJali not {Jabe an :?ilttaint, n01 a .l1D~it 
~vowry pla- of ~rro~: ~berearon of tbi~ map bep~obei)bp otber~afe~, a:j bp 3~ E.3.FlCz. 
CltO,25$. tit. Avowry placito -2)'5. & 18 E. 2. Fin. Av?wry, placito 217· €l)e fame 4!aft~ 

ltl'fJerc tbere hla~ n:o~tI anti ~enllnt, tbe 1!o~bcntroacIJe~ ,.t,erbice;tf from fJi~ 
P. N. BJ. II: ~l'nant, tbe ~enatlt, aftet: tbe eltC~a~bment, tnake~ a jfeofTment in fee; ~bt 
c. D. & 10 E. feoffee f{Jall not babe a m~tt of Ne InJuHe vexes; anb fo t~ F. N. B. fol. I r. C. D. 
3· anb 10 E. 3. tberetitei); ~ntlfoiftbt1!o~l'I grantp ober bi~ ,i)eigno~p, anti tIlt 
7 R. 2. Fitz. 
Admeafure
ment, placi-
to 4' 

rqrenant attl1~ll~, be mall noW babe a Ne injuLte vexes a!.Taittll tbe ~tatltee of 
tbe ~eigno~p. 7 R. 2. Fitz. tit. Admeafurement, placito 4· come~ full to tbe rt~ 
fon of tbe p~incipal ~afe bere; ani) Co i~ aIfo Fitz. N. B. fol. J 48. I. & 149. A. 
il)bere t1)e ~uarbian affiglt~ fo~ roo1tter ~ mo~c tban ougbt to be, attb aftcr1uarb~ 
grant~ ober lJi~ -effate,tbe ~ffi!Jnee mall not babe a W)it of~bmeafurement; 
anb fo if tbe ~eir 1tlitbin age, affign,~ roo1tler mo~c tban bc onglJt. ~ ~uarbi:: 
an in rigbt fi)aIl babe tbi~ W~it, Out if l)e grattt~ ober fJip <!fllate, f:jbt affilT~ 
Jtl?e, 1l.lbo i~ ~uarbian en fait, CfJan not babe tbe fame ~it, {tecaufe tbt,~ 1Ua~ a 
tbingin ~ction giben; 4E. 3· 35- ~ goobcafeto tbi~ purpo£e, iWbere one batb 
a ~01l1mOn, ani) i~ bitTcifebofit, aub aftc:r\t1arb~mafte~ a feoff'ment in frc,tbc 
feoffee mall babe 110 remebp; but iflJe b~ing~ an ~ffife~ anti i~ {tarreb, be map 
babe a quod permittat, but iflJe maIte~ a feoffment, bbt ftolfee ffJalI not babe 

~oke ~ par~ a quod permittat; ani) tbi~ gi\le~ full anftucr to tbe reafOll giben Coke 5. pars, 
do:~°Cafe1/rH . foJ. 100. in Penruddoeks Cale, ln1)p a feoffee mall babe a quod permittat fo~ t{Je 

· continuance of a ~uran~: ~hf ro tbc care~ tljat babe been objetteb I1p tbe otber 
libe-, of 17 Affi{ar: placito 24 & 18: ~. ,. 2 5. fieing tntlp examineb, ba malle a <; 

llatnll tf)e ~lainttffbere : ~bere It t~ beltl, tbat tbe feoffee fl)all bllbe a .w~it of 
ErroJ 
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<Erro~ fo~ flll ~rrOllfott~ ~);rClltion bone in ~i~ time) bcca!lfe tbere t~t ttJ~ong i~ 
bone unto bUll, anb fo fo~ tbe feoffee of a froffee,; anb fo ~~ Coke 3 pars, f01. I j. ~yke ; par~, 
in S~r Willam Hel b~rts Calc, anb fo tbe teafon of tbt~· Iltafe t~ hlell openeb : ~be 0.13· &c. 
lS'onurCl~ map bate nn Audita querela brfo~e <!t):ccutton, but tbe feoffee not till 
after ~rrcUlion : ~cre tbrre 1ua~ no caufe of grtcf· to tbe €onu~cc, but tbat 
1tlbirl} 1tHl~ bone, tua~ bone brfo~e to tbc ~OnUfOa, ani) tbe ~onufee 1~ to tafte t{Je 
:i[Ql1i:r fI~ fie fillb~ it: ~lfo in tbem~it of Audita querela, be ougbt to fap, Ad grave 
JamAurn.of tbe i&iaintiff; 'Imt bert be cannot fo fap, fo~ tbat tbe <lf~ccution wa~ 
~ai) IOl1g time brfo~e: ~notbcr rNlfon map. alfo be b~atnn out of tbe ~~it of 
Alldita.q~lertla) it appearS' bp 23 E.. ,.Filt. tit. Execution placito 127. ~be :JiUbg::: ~~ E.~. Fitz 
JUcut in tbi~ ~Wttt ff}ttll be,tbnt tf)e partp ({Jan be rcnoaeb to nU tbe mean ~lTu~~: tiC. &c. 
$fiet ~tcrilticn, tbi~ be canllot babe bete in tbi~~aft, fo~ tbat tbe. c~tcnt 1Un~ 
btu fuei) out two peflr~ brfo~e tbe fine of tbi~ wa~ lebieb to tbe ~laintiff; 
nub tf}c feoffo~ cannot babe tlJefe ~ff'ue~,becaufe be batb beparteta witbaU tbe P~Od 
fir~ of tbh~1!fllltJ to tbe €onufcc, anb Co fo~ aU tbeCe flieafon~, tlJt feoffee of tOe 
:ircorree bete cannot babt tbhi l\udira querela, anb Co confequentlp :l!ubgment 
nugl)t to be gilleJ1 fo~ tbe ,IDdenbant. YeJverton urgeb foa tbe ~Iaintiff, tbat be 
map ltleHOabe t{liP Audita Cjuerela agrecta, tbe ~afc~ dUb bp tbe otbcrfibe, )w~itlt 
of €rro€ are gi1ictJ awap bp tbefeoff'mtnt, fo~ tbe fame rell$ in p~ibitp a~ to tbe 
ltccoJb, anb fo of ttl' mtitof Neinjufte vexes. ~ut ot{}erwife it i~ ill tbi~ ~afe of 
Audi ta quere) a; fo~ tbi~ bemalll1~ notbing, tbi~ 11ll~it being onlp in tbe nature of 
a complaint, to babe an etamillation of tbe matter complaintb of, nnb tberefo~e 
~u.tIarp hi n~ ~Iea ill an Audita querela, brcaufe tbefame bemanb.ltnotbing; anb F.N.B.f 22.B. 
fHZ. Nat. Ert. tol.22.B. ~atb UpOll tbe matter tbi~ berp €'afe : SiC one rued out 
an errcncou~ ~):erution again1l tbe :JlitCtlgnifo~, tbt feoffee of tbe Jri£'cognifo~ mall 
Datc a m~it of ~rro~ ; antJ tbi~'ht grounbeb upon tOe ~ooft of 1& E. ;. mbere 
tbi~ i~ caHcb all Aud ita guere)a~ anb fo meant to be : 9lt t~ agrecb, tbat Laicon tbe 
firft fcotiee, nnb tbe feoffo~ bimfdf ctlnnot, now after big feoffment, babc an Au:: 
Ultl querela: rQrbirt m~it i~in tbe nature of a €ommif1iou, to e~amine tile mat~ 
ler compIainrb of, anb matter ofbeceit i~ tbe matter of tbi~ lS~it : it i~ to be a~ 
nreeb, ttlat feoffee of Q feoffee mall not babe an Audita querela, till be bc grirlieb 
mitf) tbe rrtent) 17 E. :3. 3 2. ~be feoffee of a feoff'ce b~ougl)t an Audita querela, anb 17 I. 3. f. 32' 
rukb goob, anb bere tbe feconb feoffee· i~ gricbtb bp tJJbt tX'tent a~ well ag t~e 
firff, be tbercfo).c map a~ WeU babt all Audita querela a~ tlJc firn· feoWee. Dodde-
riJgeJuHice •. €be ~Iajnt~ffbere.ougbtnot to babe tbi~ Audita querela. Nota That 
the Judges did not argue this cafe, no~ beIibereb anp pofitibe <@pinion tberein' illaf:: 
mmr\ a~ tbe partie~ bal) agueb tbe matter ill bifferrnce between tOemr;lbe~; 
ann fo tbi~ ~are 1thl~ tall out of tue ~ollrt, flUb ~rllt fine die : ~ut [1}1 Haughc pn _ 
}A1-:e, and the reft ot che Judges, agreelng Wttb btul, tfie feoffee bere bib take tbe Mo. 661. 662~ 
~al1b hlitfJ tbe tbarge tbrreou, anb tbrrefote be cannot babe tbis Audita querda Beal.161. 
tmle(~ tile firll ~~tentbab been bab agatnff {Jim, tben be minbt well babe bab 
fbi,. .Av.di~a q.uerei4 fo~~i~remfbp bertin, anb (0 to ljabe ~ontti[1ution: ~ut bere 
jn tbis .p~tnclpal cafe It t~ 110t fo, bec~ufe tbt firn ~~t~nt walt (Jab altainn tfJe 
~onufo1 befo~e)a!lb tbtrtfo~etf)e ~ogntftenttt to lJabetbts Audi ta querela; anb fo The matter 
tljoUllfJ tfje (@pintottof rbl? ~OUtt Was againff tbe ~Iaintiff, pet no Q1u~gl""nt Aended by b 

. ~ h . 1:. t'. h '" ~ :Jr1:. • .ill u &n. greement e .. 
tua~. glutn !}eretn, uttau,e t,e matter wa~ entJeu up agreement betbJeen tbe tween the pard 
parttrjf ; quod nora. tie5. 

D I.i 

• 
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1. S. Plaintiff, againfi Martin and GlI.J?nyJlone 
Defendant. 

, . 
An Informati- A' <~ ~nfo~motion bp bim etbiuiteb aIrainl't tIle IDcfenbtlnt,a', being two 
on upon the ~arf(m~, upan tbe ~tatute Of21 H. 8. cap. I3· agamff one of tbrm fo~ 
;~a~.t~.o~c. 1i!on-rl'ff~tn('p, anO ogatnll tbe atber, .fo~ ta~ing of ~ ,farm; tbe one of tbem 

pleabeb ficknef~, . anti tbat up tbe abbtce of b1~ lfJl}pfiUan~, Ijeremobeb iltto brt~ 
ter ait f!l~ recoberp of bi~ bealtb; ani) tbi~ i~ juffifi able bp tbe 1nbole ~OUtt .' fce 

Coke 6, part mo~e f(J~ tbbf, Cook 6 part to!. 2 I. in Butler and Goodales Cafe : ~be ot~er pieabCi) 
fol. :u. &c. tl)£1t be took fOe farmonlp fOt tbt maintainance ofl}bH},,)oufe anti famdp :anb 

tb.i~ i~ alro juffifiabIe bp tbe opinion of tbe iuboIe ~aurt. George Croke mob~ 
ttl tbt 4!ourt .fOt t{}e iDe~enbant!i! tb~t tbe ~faintiff 1l1a~ a common c;lInfo~mer, 
aub tbat be btb p~efer tbl~ ~nfo~matton agalnll tbem, oulp fo~ tfjeir be.ration 
anti fo to b~a~ tbcm to compounb 1tlitb ~hn" a'~ fO~!lledlJ be. barb Co none l1p c~ 
tber~, fo~ hlijlCb t{Jcp p~ot~tuteb all ~uLllCtmcnt aga1nfi bIm In t{jc ~ountrp up~ 
on ttc ~tatute of 18.~liz.' c~p. 5· .mntle topunUb tomm~n ~nf~~mcr_a' fo/tbeit 

Stat. 18 Eliz. ~[1Ure~. The whole Court did advlfe tfJem top~oretute tbIlf cgrnbtttment tlgatnff 
cap. 5' bim. 'George Croke mobeb fo~ tbe lOefenbant~; ~bat in rcgarb tbe :1infonner 

iJjllmanofn(Jmean~, tbat tbe~outtiuoultlo~berbimto put in ruffidcnt~ur£~ 
tie~ to anftutr 1I!0ff~ if tbe matter went againtl bim, anb tbat tOrn tbe jDrfcll
bant~ 11loulilp~efentIp anfwer t6e 9info~matiou. WHiiams Jufiice, nullam habe
mus talem legem, tbil1 ht not to be bone, but ~be Sule of tfJe ~ourt 1na~, tDat tIlt 
jDefellbant~ ff}oulb not anfwer tDe :3!nfoimatton, (tefo~e" tbe 9(nfo~mer appeareb 
in~rfon. -

, A8:ion upon 
the Cafe: for a 
Promife. 

Gray flainriff, againft Gray 
Defendant. 

Entred Hillar. 9 'lac, B. R. 
RoOt. 5 13. 

, 

I ~ an ~ttion upon tbe €are, fo~ a ~~~tni~e,tbe tafe appeareb to I1e tf)i~; tbe fa~ 
tIler intonfiberation t~at tf)e J)1t1nltltTbt~ ~~tt ~ultJ papfucb a bcbtfo~ ~ilU, 

be bitl affmnt anti p~omtre tbat be ~oldtl ru\yer {)l~ Eaui.'l to,ber~eni'1 upon btm ; 
~n an ~htion b~tlugbt fo~b~'~acl) o~ tbt~ Pfo~nlre, lje ret~ fo~tfi tn bl~ jDedaration, 
tiJe mottp paib 11p bhn in fatl~far.tlon anti blfcbar,lJe of tbe bcbt-! anti fo~ b~eatb of 
~~olUire ,bp wap of pleabingJJc fe~~ fo~tb,tbat be i:11~ n~t fuffer bl~ ;[anb to ileftettb 
unto bim; upon tf)i~ tbep lUere at lrr:U~, anb U\lOll tbt~ tl!tte a ilemu,rrer 1l1a.t1 Jopn:: 
eil,toar tfli~ 1tla~ uo,goGh ilTue., . W.llhams J uihcc, tb~ ~lfferente Wtll.be lttbere tbe 
cafe ariffug upon tbe 'Xlff'umpftt l~ l1t t~e ~ffirma~t1.lc, aub blbcre lit tbe. ~ega$ 
tibe; w'f)crc tbe famd~ in tbc ~ffir~at~\.te, .tbere It aug~t!o ~e aberreb tll facto, 
tlJat tbe 11ani) bib bc(ccnb,but otber1tnfe It wd~ be, ~berc 1t l~ tll tbe .flegattbe,fo~ 
tbere it i.t1 goob ani) fuffidcntto fap, a~berel~ tbt~cafe, quod non permifir, tbat 
bellib not fufrer t!)e·~antl to befcenb; anb bercm tbe 1tlJ)ole 4€0nrt agrteb, tbat a 
!lOOb itTue map be tahl'll upon tbi~ plea of non pcrmifit, tbat be tlib not futter tb,t 

~anb 
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fnub to bcfcenb; autl fo bp the opinion of t~e Wboic €ourt, t~c ~ttion bere i~ J~dgment 
~dl b~ounbtJ anti bp tfie rll!c of t~c 4!ontt, 9[Ubllllltllt Wa~ lubell fo~ tIle l!)l&ltn~ ~~;i~~i~r the 
tIff. 

Dowty PlaIntiff, againlt Fawne 

Defendant. 

I~ an ~ttio1t of ,S)ebt upon a boni), conbitioncb fo~ tl)e Cubing of t~t }&Iointiff Yelv •. ~l6. 
burmref~, from papmtnt of all ~rlJaci£~, ani) f{J~tu~ ~o€ ~i~ lTr~e\1ance, lip ~ ~o.Re~'43d •. 

luop of b~catb, ,tbat tbert lthll1 a ft~it comll1cnc~b agatnll bltlllt1 tbe Chancery ,fa~ ue~~:~~il(?· 
a ·1!.rnacp. ~t 1tla~ IllO\tcb, t{Jat tbl~ ID~tlaratt~ll1natf not goob~ breaufc be bot!) Bond. 
not tberein fet foatIl anp ~elTtlcp at all glbcn, nettber botb {fJe\tl anp plate tuurre 
tOe Chancery b.la~. Williams J~ttice > in aU tafe~ ltlbere illuan. plrab~ anp tb~n!l' 
Qut of tbe CHancery, o~ anp tbtng to be bone ttl Chancery, fte oUllbt ttl pleabtng 
to fbetu .. tbe fame urtainIpl anti tofap., in Cancellaria apud WdhnonaHerium) antr 
tbi~ i~ berp dear. ftemmipg Chief. Jufiice, tu,l)tn all ®¢btr i~ a~Jeblleb to bt mabe 
in tDe €ourtof Chancery, nu ~enue tan be fo~ tbe tnal of tbl~, unlrf~ a place 
crrtain be {fJelllrb, anb fullp e:rp~clTebp wbere tbhqjla.ce i~, from tubence tbe 
!@enue i~ to be, in cafe tDe otbrr pleab~, tl)at 110 fueb <@~et ltla~ mabe, anb up~ 
on tbi~ at ilTue, tbe ~laintitt in bt~ ~l'daratiaJ1, oug{Jt tertainJp ter f{Jetu tbt 
plate 1tlbere tbe Chancery ilt.~ICo tbe ~laiJ1tiff batb bere fet fo~tlJ, tbat be tua~ 
tbargeb lnitb tbe papmrnt of a 1[rgatp, bu.t botb not f{Jetu, a$ br ougbt to babe 
bonl:. in tacto, tbat Curb a ~£gacp.1t1a~ bl'blfeb> anb tlfat be 1lla~ ebargeb Witl} 
the papment of it: fo& bi~ bare allegation, al1 bereit i~, t~ nottraberfable, nri~ 
tber tan anp itrue be taken upon tbi~ allegation of tlJe ~lai~tiff,al1btre it ht,tlJe 
gift of tlJe Ucg&lCP ougbt to be trabcrfetl, anb tberefo~e tDi~' ougbt to babe bern 
rcrtainlp c:rp~£ff£i) bp flhn) tbar Cutb a !!cgacp Wa~ gibe... Croke Ju1tice, tbe 
~Iaintiffbrt£ ougbt to babr retJUtcb l)i~ gcneral aUfgatioll:in a mo~e fpl'dai,anb 
particular manner) anti to babe frt fo~tl) in' facto, tbat flieb aparticuiar ,Ergatp 1 . 

1ua~ gtben anb bebifeb; anti alfo be ouglJt tertainlp to lJabt ffJell1d, tflt plate .,~d~enr . 
ltlbere tbe Cha?cery 1l1a~:t~e ~lJole €ourt tlearip alJ~tfb in'aU tbi~ "anb Qber- tuleta ~;l ('a~ia~rellG 
tbc fame agatnll ttJt ~Iatnttlt, tljat tbe jDedaratlon 1tJa~ not goobJ ant! fo tbe per Billam'. 
!liule of tbe €ourt Walt fOt tbe jDrfenbant, ,~~ quod querens Nil capiat per Billam. 

Childe Plaintiff, againlt:· Defendant 

1.$ an appeal 1)f. ~udrer .. ~p~aper Curiaip;,tb~t inalt.!nppeal, tbe appellant _ ., 
ougbt to b~ tra~p at tbe ~ar, tn p~per perron, -o~ bp {ltd OOttomep: anb tttt$ In an Appeal. 

walt fo bdtl In ~hl1d's ~ppeaI, ltlbere tbe €ounfel fo~ tbe ~ppdlte bib betmlnb 
I@perof tbe m~ltJ anb oftbe return oftbe fame,anb tbere\tla$no m~it returncb 
fJp tbe .a;betiff, pet tbe €ourt at tf)e p~aper of tbe 4!:oullfcl fo~ 'tfJe lDefettbant, tbe 
~ppdree, 1lloulb not Cutrer tbe IlIaintiff, tbe ~ppdIant, to be ~OU;{Ult, but tlit 
ctroutt bib O~btt tbe ~ppeIht not to go !rom tbe ~ar, anb lIib o~be. tbe ~lJeriff' 
to return bi1f W~it prefentip upon pain of 2.0 I. 

Aujlin 
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Ali~in Plaintiff, againft C tifton and others 
Defendants. 

Entred, PaJch. 10 Jac. B. R. 
Rott. 172. 

PaIr II. 

A Prohibi~i?n I·· fl A ~~o~ibiti.Oll "ga~ntl tbe ~bU~tb \1lnrben~ of tfJt ~ariff) of D lIe, to nap 
to the 3PJ<l'ltu.- _ Ptoc1.'ebtn(l~ tn a ~lut b~ tbcm tn t~e ~cdcffalltca{ ~ourt : tbe ~uit tbrre 
aI Court. 1Ua,$\fo~tbefltrp{ufag,eofp~ofit~ f tbe ~latntiffffJeb.t~, tbatf)i;t fCf~fi'mpfe 1!anb, 

autl otba ~anb WCl:,Ajtbtl-~geb Wttl) tbe papmcnt offifteell~.mtb 5. 5• pcarlp to tbc 
pOO&~ illtb tUnt t{Jtterlbue oft~c p~ofit;f be Wag to babe fo~ bi~ o11.1t1 ttft, tile otbcr;f 
bo maintain tudr lltbd anti a,bet" that ~lJc furpl1;1fage tu~, to UO to~ r£parati~ 
onlf oftbe4tf)ltttf), ani), tl)e tcr~ll~ to be blfpoi£b of [0& €barltrt&f~ urc,S', cmb taft~~ 
il Trave~s .~£~u~, hoc tJjat t~ ~llrplufdgc of tbc p&Qfit9', ~il~ to'be to toe ure of 
tf)e ~laintiff iJltufelf: t~ ~bt~ ~lea anb rqrraberlt t1)e ~latnttff tlcmuJ;$ in 1!atu 
~bt omp q1tdlionbfa~) lPbetfJer t{}i~ rarraber~ be \nelt taum, o€ not. Williams 
Jlltftict, tI'elllanbeb,1tl'~~~'r(metllapnot gi~e Db11tantt, cbargcttluitb5. s, to tbe 
poo~ 1Dit{Jlpitpllltltt (If fifteen_, anb reparatlon of tbe ~butcb ;deadp be map well 
fu1!lo: TbeCourt aU ~leal'j)f Opinion~ -tbat ~e ~tahtt~ i$ goob, attll1udl taken· 
anb n.ot~ matt~t b~' i~ to lJf,~ta1tttCeb. George Croke lilObeb t{Je 4!OUtt 
fc~ tbe'~laintiff; t~at tlli~ €tabend~ not gDob, anb tbat Co tbe }Plaintiff bab 
Boobtauft of l!Jel.-.wrtr: f"~ if a l1~anpJeab$iu bar, anb takt~ a ~rabtt~, btJ 
~bt~IJe'bn\bt~ {)i~ ~ka.inbar ; tlJt;fht~i~b i~ traberfeb, 'i$, Imt an inbut'ttnent 
t~ tbe ~lea ~ anti/not a 1PJea 1M it rd~.. 2antJ no 4rr. . aber~ i~ to D! taIt~n, neitber to 
~"tJltctmetttj no~ l't.t :(0 tb,e co~rluijolt of a 'lea, a~ appcat~ 1n Kntghtleys Ca{e~ 

_",:' cited ~()ke; 2 paTt tol. 48'lin the Ar,~fu-aithop of Catlterburies Cafe. ~Ifo no ~ra. 
'~:- bU$ t~ to be taftclt upon:*l (mes ),tiOt ptt upon aup nallle of ~e .pattp) anb fo tbe 
, :' tl'.taber'!lett uot al)ptJ; anb p~a~ 91!lb.gmtnt fOt tDe it>lnpttitf. Y el verton {oj 

'<.1 " * .IDefenbant, tbnt,tfje ~~a\ler;f t$ tuell taItell; fa~ tbe p.cmtt Of tbe fuggdlion 
i~ aUnal'~;traberfable, fa bert jlJ,tlti~ 4!afe; fbe }})Iaintiff-bn;e fttmTen~, .rfJtltbe 
i~ to babe tbe rurplufage of tbl? p~ofit~ to lJi~ otun ure :' tb~-J)tft~aHt tlot!) tta ~ 
bent tbi~, tbetafting of tbe p~ofit~ i~ altunp~ trnberCable ; fo~ tbl~ lllartr~ fJim 
~enant Ot not ~enant, tbi~ tberefo~~ i~ traberfable, anb. fo bere tf)c tafting of (be 
Ptofit~to bhtob.lJH~. 'Yilliams Jutticel,' tlJe~rabet_ ~occ~~l»eJ{t~en! anb tberc 
i~no otber tnatterlntbt~€afetrabcrrable; Flemmtng ChIef J~L~lce, agteebtbat 

Judgment tf)i~ ~raberre i~ (loob anb well taken, fo~ tbi~ i~ tl)e fole ~egatlbt anti the point 
agi1~n.ft ,,:;th~ • :oftlt,.i&eJ,1l1lltlJn,,,,.; ~~ *ff~. ''lulp pc taften. ,~JJe Wbol£. ~o~~t agr~eb .tbe ~ta~ 
Pliitiltlrr. .... ' , tltr_1o fl~_ ~,~ ~Jo .~~lWltt 1U~!\l~li41!T~~~~~atnttlf'. 

Goodfon 
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Goodfon Plaintiff againft Duffill Defendant. 
Entred HiUar. 9: Jace B. R. 

• Rott, 23 I. 

I lJ} ulW~it of I€tro~, to rebtrfe a :]:ubgmrnt gibttt in tbc <t!ourt of ~ppohlber~, A writ of Er. 
Cat Rochelter; upon a ~ollb of 300 J. ~be }plaintiff tbtre bcdoreb upon a rot to reverfe 

;15on11 of tb"cr bunbrdl pountl, long l!tfo~e cutreb into, tUtti rtt~ fo~tb, t1)at tJ)e ~ Judgment 
€ourt ltl'iJ tbe~e l)cIll, 1ec~n?um <!:onfu~tudinem, and by Char(~r ~ bcfo~e tbe mJ?ajOt, ~ "6;~~~~ ~~ 
wUin{f unto btm tlUo <t!ttt3en~~ 1t1bttb :15onb 1Ua~ coubtttOllci) fo& tbe Pfi'P.; Ro~befler 
ment of monp to tbe ~latntiff> at bi~ ~ou(e in Rochefier. ~bc IDefrntHll1t tfirre 2 erG. 3;3' 
pICilbdl papmcnt of lllonp, a~ ~be ~Iailltiti~ boufe, fituate ~nb being in, Ro, Mo. 830' 
clit Iter' tbe }5)laintifttberc rephcb, tb~t tbe llllluep 1t1a~ not pattI, bercupon dTue ~ If· 2r' 
1u£1~ j~pndJ, ani) upon tbi~ !1 venire ,tacias 1un~ ~1t1ari)eb~ returnab!e f;lefo~e tbe o. A • 
~ajo~ 0'1 bi~j!)eputp, calhug to bun thlo ctrltt3rnp upon tbe ~rp'aI; !J1)erbict 
flUt! :Ji:ttJgmcnt 1t1a~ gi~eJt fo~ t{J~ telaititift, fo~ tbe rrbcrfing of 1t1bkO :l;~bg~ 
ment, n m~it of ~~o~ l.~ b~(ju~6t. Wbetbcr tbe ~Ubllll.1('t1~ tbu$ t{Jere gtbcn 
be crtonrou~ o~ not, l~tbe <mUefilOlt John Moor fO.ltbe~latntdr t{Jat tfje :,iuhg;: 
lllenr tbcre giben i~ £rtol1eou~, ann fo ougbt to Ite reberfeb, ~f)at tbe ~~otd~, 
ani) aU tbe ~tOtccbil1g~ tucn are etrOlleOl1~ ; becaufe tllat tbi~ ~laint tbrre 1ua~ 
in a Court at Pipow~ieh-, ani) ti)errfo~e erroncou~, fo~ tlje p~oCl.'ebing~ tbere, 
ougbt to babe ~Cfn upon t~efeltt contr.act~ .in t{}e fai~ arifing, anb buring tbe 
time oftbe fatr, anb not upon an obhgattoll rntreb tnto bcfo~c, a~ tbi$ <traCe 
Ij£re 1tla!,1 : This Coun ot pipnwdrr<; i~ a fpedal <!tourt, fet up anb o~tlaincbJ fo~ 
tbe fubben anb fpeebp bifpattb Qfmatt£r~.) aub biffercnce~ tfJete arifing, anb fo~ 
tl)e Cpecbpboing of<9(ufiicc} flnb tbi~ in cafe of neceffitp, fo~ tile fole lienefit of 
~rai)er~mell an!) ~£rcbant~ ~ anb fo~ tbep~efent betcrmination uf aU tJoubt~ ani) 
quefiion~ t{Jere t{Jrn arifing., al1il tlJ~tonlp upon rale.s antt tOlltract9, flab in tfJe 
fair anb Sllf;?arhetJ anb nurmg tf)e tIme tbereof" but not fl.l~ matter~ actrb anb 
bone bcft)~e o~ at anp time after tbe fai~ o~ ~~rItet belb ~ but fo~ mattcr~ f)ap~ 
ning anb adfing in .pl:flo, mercato, O~ in plena feria. 8 Fl. 7 0 ~ol. 4. ter a fair a 8 H.'!_ fo!. 4.b• 
~oUtt of ~ppotnller~ 1511nntlent, anti bp tbe ~pnt of tbe jFatr tbi~ b!ltl) paC$', 
t'lUO iuitb tbi.s agre£~ 19 H. 8. Brookes Cafes tol. 2. placito 7. and Brook Tltle Inc!"" '(~ H8. Brool(s 
dents placito 34. anb notto be feberet;! from tbelll, llcitfjer bl' grant nOt bp refer::: Cafes.fo) 2 pl'7 
bation. 2 & 3 Phil. & Mar. Dyer tol. 13;, pIa, 80. tbe ~lail1tiftill a ~ourt of iF'p.~ 2& 3 Phil. & 

tJllWbcr~ batb count ofa con~ratt~ mobe in tbe laft fair befo~e, lUbere 110 19Iahtt Nar.~ye~ fola \tla51 t6tn begun, no~ anp 9lubgment of ~merdamcnt of toe .IDcfenbal1t tlj{'n gio<: 133' acrto 1 • 

bclt, anb tbt:$1t1a~ b~ItI a ~OQberr01ill botb, bp aU tb~~ufiia~ ofbotb ~2nrlJt~, 
Mich. 42 & 4; ElIz. B R. .clted Cqok 10 .. parts fol. 73 In the Cate of the Marfhallea Mich, 4:2 & H 
1t.tber.t Hall b~ougfit a lW~tt of ~rro~ agatllll Jones, toreb.erre· a Slubgmellt !Jiba:~ Eli\., B; R. i:c. 
il1Jainft {lim in tbe~ourt o~ ~ppo1uber~, oft{)-z g(f)adtet" in t~et€itp of GloceHer> 
fo~ tbat, tbat Hall bab pu~ht1)eb nanberou~ 1Uo~b~ ofbtm (S) Mr. Jon~s and his Jones was Re
Ckrks have by colour ot hIS Office> e):to~teb anb gotten ;co.1. per annum flp Ut1~ gi.fter to the 
latufltI mCtln~, fo~ mahp pe.ar~ togetbe~, ~bOb~ tbeir o~binarp fee~, fo~ .p~Obit1g Blfh~~~f 
of rm:enammt~, anb grantltt!J l)f ~bmtlllqrattOl1~, tile 1t1bicb 9(ubgluent tua~ GlolICe ,r. 
re1.1erfcb fo~ tWo ~rrO~!i. I. ;z5£cuufe tbe 1Uo~b.Jt bib not COlltern tlUP matur 
tOl1c.,inrr tbe mf)arke~J tberefo~e ~be <t!o,Utt bab n,o :lrurifll~ction of it; (but if 
-one nanbcr~ anp 1t1bl~b tratle~ In tbe ~adtet, tn anp tbtng wbic'" toncern~ 
bt~.trabe, tbere anactton fo~ tbt~ well hetb.) 2.9rt appeare.ll ill tbe <t!ourt tbat 2 Error 
t~ 1no~b~ 1Uer~rpoken befo~e t{)e £.llf}a.rft~t, .tlllb not ~lll~in~ tbe time of tf)e ~ar~' • 
fte!: fo~ ali tbl~ ctrourt bab no 91uttfbtttton? ~ut, In lUatter~ concerning tbe 
,~dtet, fo tile Came <t!ourt barb no ~urlrblctt:on, 'fo~ lhatter~ concerniltg 
tbe ~£trket, unlef~ tbtp tuere attcb anb bone lIUrtnll tbe time of tbe ~ark£t. 
Bratton,. ~ibr? 5. fol. .3 ;4· a. De ,Brevi de R,ecro •.. 1· .De diverfitate, & divJiione Bral1.lib. S. 
fummomtloms. :]rt l~ ,t~ere (atb, per qUI.ndeclm dies> ante diem quo compa· fo1. 334. a. 
I'ere debear t furnmemtlo ougbt to be, Et talis fmnmonitio did debeat 

legitirna 
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kgitime. Si minus fparium contineat poilit jlligitirnam judicari, niG 01> cau(am legici
matTI, minus tempus 11:atuatur, ut proprer pel-fonas, qui celeIem habere debeant juHiriam, 
ficur func mcrcatorcs, quibus txhib~tur juHitiam pepoudrolls, Dp tbe A)t~ltute of 17 

Scar. of I7. E. E'4- capite 2. ol)a oStehlatb o~ otgCt IJl17htifictcf a ~ourt cf Pi powders, !fJail bOli) 
4' cap. 6. plea upon anp action, at tbc fuit of anp perCon unlcf% tOc plaintiffo~ ~i~ ~tto~; 

nell, in tfJc p~('[rncc of tbe rocfentltlnt J tlo fl.ucar tbilt tfic contract in t~e lD£da~ 
tJtiot1,&c. hHl:;'f bail, anb maile, tmring tf)e time of tbe fair anb lttitfiitt tbt :lilt
ri(lliction of ttle frair (but tbi~ @ntf) [0 taften) fhall not condube tbe .iD.rfenbanr 

. from pleabinu in abatement of tbc $a:iol1, nnb to tOe :JfHrifbiCtlol1 of fbc ~ourtl 
~tJt. of I R. ,. this Sri! tute by' the Stature of. I R. 3. cap. 6. i~ mnbe perpetunl : 3Jn tfJi:s p~inttpfli 
cap. 6. tuft riccr, tbc .IDcfl;nbant ttl tf)e ~ourt at RocheHcr, 1uu~ conbctllncb In an tiCtlon 

of beut, fOi j 00 I. upon a ~Olli) anti contract fo~mcdp tllabe; anti cutrell into 
ant! fo fo~ tbi~ WH.re f{Je ~~ti)gmt'l1t i~ crroncou~: ~ ~econb rrro& in tbe nile of 
t~c ~ourt; tbcp fJctng (a~ l~fct fo~t{)) to balb plea of tbt~, bp prefcription, and alia 

Collin! & Hol- by ~rant, flnb tbi~ i~ impoffibie, it Cilnnot fa Ill', anb to tbi~ purport' was Collins 
tnan;ca(e4~. and Holemans cate cited, 43 Eliz. B. R. tofJcre a ct!eurt lUa~lnib tabefJelb !lptbe 
~l\.. B. R. £If}ajo~ anb SIlIbcrtlll'n of D. '!c. fip prekription and by the Charrer of [he ~(;eu ; 
I ~r:2:89' t~hl Wa~ Offig11Cb fo~ erro~, anb fo~ tbi~ caufetfje :Jrubgment1tJ~lt1reberrcb; ani) 

fo {leu in tbi~ <trnfe, tbe <trourt coulb not be belb flp botb (S) bp cuftom, anti £lIfo 
bp (C{jartcr, but it ougfJt to gabe been rtP~etreb, tb~t tbe ~ourt toa~ ~eri) bp tbe 
ohe, o~ up tte ot~er, anti to IJfl\1~ frt fo~tb bp ~blCa; a~ H}e rafe bere i~, it 

. 3 Error. 

4 Error. 

bot!) nnt appear, l1p lUbat flmbo~ttp tbep fJeIb tblP ~ourt, onb fo~ tbig caufe al" 
fo tbe :1[nb\Jment i~ erronrou~. ;. ra!(Je :lrubgment i~ t'rral1cou~, fo~ tOat tge 
trial fJere 1ua~ not goob; tbl' roefenbant bere pleab~ papment of tbe monp, at 
t~e ~ol,lfe of tbe ~laintiff, anb botb not t'fJ~1tt tb~t t~i~ boufe bJa~ htitfJin tbe :lIn: 
nftmtton of tlJe ct!ourt. ~.Ifo 4. tfJe venue faCIas t~ nat goab ; tbe fame bring 
mrlbe returnable coram me, vel fufficienrem deputatum meum: anb be tannot fJere 
mnfic a IDeputp, being in a €ourt of Pipowders, anb fo fo~ tbi~ caufe tbe :1!Ubg~ 
ment i~ ctroneou~: r:l(t 1na~ urgeil £lIfo up Barker Serjeant, anti bp Finch of Grayes
Inn, tbatt~e 9lnbgmentf)ere i~ erroneou~~ ottb Williamfons cafe titdJ, to be,8 & 

38. ~ 39 Eli\,. 39 E liz. lUbere it it1a~ belil tbat a ct!ourt of Pipowders,batb 110 :Jrurtfbiction at aU, 
.~~~amfonr Imt fo~ fmaU m~ttcr~, anb. fa~ fucb a~ bo bappen .to. arife ~tting tbe "ourt, 

anb ilurtng tfJc ttmeof tbe fatr, but not btfo~e ; anb It l~ agatnll t(Jenutureof a 
ittonrtof Pil"'owders, to lJolbplea of tnatten~ t~ot bappening, anb arifhtg itt tbe 
fair, anb buring tbe time of tbe fame, altb In no cafe of matter~ bone {tefo1e, 

. E to 1 ant: (Jut of tbe lFair: it appenr~ fJp 22 E. 4· fol. 31· b. tbat a €ourt of PipowdclS 
;~. b: 4· o. outtbt to be belb on tl)at bap, ~11 ltlbicl) tbe fame 1tta~ granteb .to be fJe~b ~ oruer-

. . mife tf)e p~oceei)ing~ tfJere ltllU.be. erroneous: .«be ~ourt Of. Pl~owders t#;1 bCfincb 
PedIS pulvers- to be curia parvi ponderis, anb t{Jt.tt t~ to be Curia pediS pulverlZatI, anb fo t{Je Lord 
z~. chief J ullice Anderion bib ufe fo~ to bcfille it. George Cmok fo~ tbe· ~efrnbant, tbat 
1 rror. tbc :J[ubgmrnr 1tla~ lUell giben, anb i~llot erroncoug, but oug{Jt tobe affirmeb~ 

2n~ touching tfJe fitl'i crro~ infiffe~ upon, bcenuee. tbl' p~ocecbingl1 tberr, 1ua~ 
fo~ a mntter ariffng out o~ tbe fan:, tb£~e p~oc~etlIng~. tu~re goob, anti it map 
well be fo : ratl)ig ct!ourt t~ caUeb, CUrIa pedIs pulvenzatl, fa~ tbc fpeeb tbere 

Pulverizati. nfeb, in tbe p~erellt bifpatdJ ~f mattl'r~ •. ~ut tn ~afe of a p~ercription,fucb a 
€ourt map bcrp well be ~ltfJout a faIr, an~ ~bl~ map f~ be from time to 

31 E. 4. fol. 8. time, anb from bap to bap, In cnfe of a p~efcrlptton: ~nb tn 13 E. 4. fol. 8~ b. 
h. it i.tt fa abjnbgeb in point of a Wait of ~rro~, 1ttbrrc t{Je ~l'ro~ alligneb to rC$ 

berfl' a '9lUbglllcttt giben. in Cur~a. pe~is pulverizari, ~bere allcbgcb to be belb, 
fecundum confucwdinem e)ufdcm CIVItatiS, tbe <lEt;~Oa tnfiffeb on tua}1, !lctaufe b~ 
bib not ffJebJ, tbnt tbe m~t~er tobcreuP.ol1 tbe ~ttlon Walt b~Qu.gIJt, b.la~ in pleso 
mercato vel in plena feria, tt 1}1 tbere ailJubgetl e.tp~eap, tbat tbi~ 1Ua~ no ~~, 
~£CtlUre tbe fame 1tta~ laib to be b£lb~ fecundu.m confuetu~inem civitatis, anb t{Jat fo 
In tbi~ manner, fncb a ~oHrt map be {}eIb, 1ttttbout a faIr, Ot mnrket,anb tbat tbe 
Jiillg map well grant fncb a ~oltrt· to be belb from bap to bap, anti CucD a €ourt 

map 
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mo.p tUrU be belb flp~uff(lm. 1tlitbo~t anp fairo~ 21f)adttt: ~nb tbi~~ourt l)atb 
it~ name p~opcrlp from tbefpe~bp tllfpat~b ofbufin~C!f tOere, anb fo are aU t~e 
))~efibent~ hke1l.1i£e. 2. 'llbmtt~t~t!J tgat toe i9~ocedltnJJ~ tbere oUJJ~t fo~to be up:: 
on It!ontriict~ tl)ere p~crentlp flnfu.tg, anb not fo~ mat~erpall, .acco~ntng to 4 Marire, 4 MariCf, Dyer 
Dyer, f. 133. ~ut robert tbe fame ~~ ~e!b bp 19~efcrlptton, a~ tn tlJt~ cafe f)ere, tbi~ t: 13,· 
barb alter tlJe cafc ; fo~ up ~~I?rtnptlon fud) a ~ourt map be Ildb, Clnb tbe .~urir" 
ilittion of tlJi~ mal11neU bc c);tcnbeb unto aU <to~trattl1 anb ~onb~, to 2iittton~ of 
~r~rpar~ anb $ttion~ upon tbc <tIaCe, ani) .to tbt~ p.urpofe 1Uil~ tbe ~~fc bethteen 
Chambers Plaintiff, dgaintt rcrt Ddendant, Htll. 3 3 ~!Jz. Wberc an .~ttlon of ~rl'f~ Hil. 2, Eliz. 
pnf$ fo~ an ~tTault anb ~att£rp 1Uil~ b~ougbt tn a .a!ourt (If Prpowders, fo~ all l:'hambersPlaino 

~E1T:1Ult bone long be[o~c~ anb well _ma.inta~nable, ri~ in tbatcafe it 1Ual1 belb, t1fl'iitainfi Pert 
~~ to tbl? naming of rue 4!ourt, tbl~ t~ on~p .fbe ~_tde of t{Je ~ourt fo~ fpee~ , Rott. 

12
4- , 

Et pedum pulvexifantium, 8 Jac. white PlalntJff agamH How: A Glo~cefterfhlre :3 Jar: White 
Cafe. 'lIln $ttion upnl1 tlJe cafe f(J~ llanberou.~ 1uo~ll~ .. b~oulTbt. in a ~ourt of Ph:'1(il:t~;:b'linfi 
Pipowde'~' [0& itlo~j)~ [poken long ~efo~e t~c ~ourt 1Ua~ belb, abjubgeb tbere;{(JW Delen

fo~ tbe ~lahlti~, ani) affirme~ b~rc ~tt a .lJ9t~t ~f (!frro~,.br~auf~ tbc .~o.urt wa~ J~~~ment af
tbere laib,to Ill' belb IIp. W~efcrtpt!ol1? tlt.tb fo It l~ {Jere Ia!b t.ll tPl~ ~~tnC1pal cafe, ,tirrr.td ',n a 
anb to futb a ~ourt fo belb bp i&~er£ttptlOll, rueb a :l(ur~rbt(tton, Itt cafl' of p~O: Writ of Error; 
ttcbing~ t~ere, i~ gillen; l1:nb (ucb a 4!ourt ~bu~ belb 'bPl&~rftdpticn batb be~ 
rp mudJ bi~::t' from t~r o~bttulrp 4!ourt of Plpowder~, attb tbat b!~ I,!~np drcum~ 
ftol11Ce~ : rqr;~1~ ~ourt map be ~bll~ ufeb anb b~Ib,. ruDer bp wap of ~~an( o~ bp· 
map of tonf'irma~iol.t, ~t~ betng tbul1,beIb, t~ b!ff'£r~' from tlte O~bllll,rp <t!!lurt 
of Pipowders, 1U~tdH~ lllcttltmt unto £b£.rp fatt',. a~ appearetb bp 11. A. 7.t. Ie. I2 H.,.f. 16 B 
B. & q H. 7. f. Iji. ~nb tbc fame ci!'ourt l~ tbu~ lllctbent to a fair, aub tfjat of 13 H.'J.f. 19.B 

common J11igbt, a~ it tbere appraretb.: ~~ to tbr venire. ~ acias returnable (oram 
IT.C, vei f.Jfticientem deputatem meum, tbt~ tl11ttdl anb futUUtnt : ~~ to tbe cafe re:; 
toonb~ebof Plimouth,. t!Jtre tbetafe 1na~tbat~tb a cl!our~ of. Pi powders 1ua~ laib 
to be blZHl fl~ Prefcriptlon ?x by Chart~r ,.not ffJe~tltng ~P 1ubtCb a wa~, tbcrrfol£ ab~ 
jtt~-::" IlaUg!Jt, betaufe It 1t1a1latb tn,tbe dlsJunCtIve, to be belll flp ~~effrjutton 
o~ bp ~fJfltter; ~nb fo~ tbi~ raure belb not to b.t goob (anb t~i~ 1ua~ tbcl1 '~ffir: 
1l1£bb-p Henry Yelverton at ~~e ~ar, to ~tfo ab~ubgeb, be bcmg t~enof €oul1fd 
in t'!)e fame rafe ( flub fo tbt~ cafe nOWln que1l1on, Or 1ua~ of €ounfd 1nitb tbe 
.f)cfenbant fo~ affirmance of dje. :Jtubgmel~t ) anti P&ape~ affirmance of tfie famf'. 
'Witliam~ Juttir;(". ~bi~ <!route tJ1 ber~ hub to be belli fecundum cOllfU('1U<:.!Hlem; 
auil alfc bp ~{larter brfo~e tlJe ~~Jo~ o~ Ro,chetle!, caUing to fJbt affillance thlo 
of t'ije ~iti3rn~, wf)ere a rm:rpal hta~ ball t~ an actton of JDebt upon a ;l5onb be: 
fo&c ('ntrei) into) anb a :l!~ijgm.eltt ~lJere \llben fo~ tOe ~Iaintiff'; mbetber 'tbi~ 
:t[ub4}lUcnt, t~u$' tf)cre ~l.ben ltt tb~~ ~lllt Ile erroneOll~ o~ ~ot, i~ ttt oulp qU(':J 
Rton b~re .confiberabIe. ,fltft" 9(t t~ 11erp- drar, anb not to.be ilenprli, tIlat 11p 
~&£ftrfpuon a lUan map 1Uell ~abc anb bolb a 4!ourt of Plpowders, 1tlitbout a 
jFair o~ a ~arIt£t; a~b unto tbl~ qIourt map ~d{ babe fu~b a :l!lid~i)ictiolt, 
a~ to bea~ aub betetllltne €'~ntra.tt~ mabe long ttme l.1efo~e~ an~ fo it i~ et'p~tnp 
rcfalbdl 1t1 .tbe ~ook of 13 E: 4· f.. 8, B. a?d the B~ok.ot E~ tries { .. 168. tit. Dettc en J 'E. . fol.8 
Gailor, placito 1. and .f. 18. tit. Acco~nt In ex~cutlon p!aclto 3. 9(f one 1Uill be- B~&c.4 
clore upon a matter ttl a ~(Jurt of Plpowders tn a fatt, tl)erc, in fucb a cafe of 
l~c~('ffitp. be ougb~ to rft fo~t!J in 1.0I~abing> tbat tbe fam~ 11la~ bone in plena 
ten (l o~ m pleno merca£u, o~ b!~ 1J)katltng lUtU not be goob ; but it i~ not fo to 
be bl)nr, itt alfe 1ll~trc a man batb attb boIlIetb a ~ourt of Pi powders I.1p ~~ercrt~ 
ptiOll) in 1l.lbicb ~otttt tbep tna~ bear attb betermine ~ttion~ upon tl)c cafc fo~ 
h1o~i)~~ but not fo in tIjt o~~ina~~.1 ~our.t of Pipo'~ders, l)eIb in "fair, tlJe 1nbic~ 
<ttourt ~~ onI p tc! babe tonttnuance bttt~na tbt tune of tll~ :f!,ir anb no longer; 
anb tbHt~ourt t~. to be bl2ttl, de hora In horam : ~nb tfJt~ t~ a <ttourt of ae:: 
c07b, tmb ~be ~aJo~ anti toe ~ttWarb a~e ~ubge~ of !t: 2nnb bp 6 K 4. f. ~'. B. 6 E·4. f. 3, B 
~f fl man In fJl~ f"tr, bat~ a ~OUtt of PIP.owders, tn tl)t~~afe tile ~te~atb i~ 
c:1ub!1~: anti .no otber, fo~ t~t~e are no ~u tto~~ ; anb fa~ a ~ubJJttttnt gtben in a 
t!ourt of Plpowders It WrH of Faux Judgment botb not lie, but a m~it of 

@tl:01~ 
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,E + f. 23. A. ~rro~, anti 1nitb tbi~ a«te£~. 7 E. 4. f~ 2 ~ + ~nn 1nl)rre one daim~ to bolb a ~ourt 
, of Pipowders bp 19Jtfcriptioll, anb aJ(o bp <!l'bartcr; if t{Jc ~~artcr be Hot t(ln~ 

rrarp to tbe ~~crcriptil.'ll1, tlJiJi man be gooll, bp iUap of confirmation: ~P' toucb~ 
ing tbe ~tHe of tlje €ourt> tl~ it i~ grre f}:p~rtT('b, tfJt~ i~ gooll, nub fuffidendp fct 
fo&tf} (caUinlJ to {Jim t1110 ~iti;en.s) bp t£jiP' tlJep thlo nri.' sr!1iliJe~ aIfc : 2fnb tbi$ 
i~ dear, a~ 11.11)cre tbe Uo;?b ttf)tlUCeU01 balling power to can Ullto ~itll tbe twa 

12 H. 'J. f. 1 s· ~birf ~ltllicr~, bp tbi~ tbrp ~re mabe 9Ju~ge~ nIfo.: :Jt oppearet~ bp J 2 H. 7. 
13 H. 7· f. 19· t. 16.& 13 H.7' f. 19 ~bat tf)t~~OUtt of Plpowders 1~ of common ngbt indbent" 
19 H. 8.Brooks unto d f-air-'1.Uitb tbt~ allrcc&i' J 9 B. 8. Brooks Cales, placilo 7. & Brook (it Incidents 
Cafes, G"'c. 1)Jacito 3 4. ~~ to tile manner of tije trpal bob in tbh1~afl', .de,l1tip tvhHri~111la~ 

tnt goon: tf!be lDcfmbant ~.ere p!ctli)cil parment attbe p[atntlff~ bonfe t~l~ Wtl.S 
no qooi) :J!fflle, no place beIng nlll1cli from 111bmre tl)c venire facias fi)OU!b COllle' 
f(l.? no v,nire facias ran be frllm bi~ l)oufe; but if be bail bere pIrabrb papmcnt at 
Rocbel1er, tbi~ bab been goob) anb a goob ~riaf migbt babe been bab upon tbi~ 
9!fful? of folvir o~ non Col vit at Rochefta, (jere bring a goot! place from 1t1bfl1Ce rbe 
venire facias map bz ahlarbrb: ~t1b fo if papmmt 1na~ Iaib to be at tfie Nl W Hall 
(If tbe Midd.\e· Temple, lJeougfJt aUo to rap, in parochia de St. DunHans, fo~ (tc plare 
of tbc venire, o~ not goo.b : ~obere iltti)i~ paincipaI c€afe1 fje ouglJt to vaue faib 
tbc papment to babe been' apud Rocheller, ilt t~e i&laintiff~ f)oure t~ere, anti tbi~ 
l)ab been goob; nut bere tbe ~rial 1ua~ not gooo, breanfe tbe papntfllt 11la~ 
Iaib to b~ at tbc ~Inint.ifr~ baufe : rqrbe return £lIfo of tbe venire tacl:ts ~ere, waft 
~ot 'lloob, tbe fame b~mg to .~e coram me, v~l fuffici~em deputatem mellm; tuts 
1~ nat goob, fo~ t~erc l~ no fueg €'ourt, fo~ bUll to Dabe a .IDcputp> n.g jf it bab 
l1een in fuel) aeafc, NiG, Cucb a :l(llllice of~ffi;e, prius venerit per fe vel per fuRi
eientem deputatem, t~i~ i~ not goob : ~o bere in tbt~ cafe, tbe '~rpal 1na~ not 

. goob> anti fo foa tbi~ eaure tbe SJlllngment .i~ erronrou~> anb fOJ tbi~ tbe fame I 

'Dug-fit to be reucrfeb. Crook J utfice. rqrbt~ €:ourt of Plpowders 1~ of two ftinb5 
eitber .bp l)~efcdption, anb tbi~ an abfolute ~urirbittion : ~be feconb to be in 
il f£lire o~ mf}arket, anb '0 'bi~ a ~Olltt of Pil?owders i~ incibent! 2Jlnb bere 
two tbing~ are requifite. firll, ~bi~ ~ourt to be fo~ matte.r~ arifing in tbe 
fair o~ ~arftet'! ~nb Czconblp, ~be tl1att£r~ to be betetmincb t{}ere, tuhbin,anb 

Statutes of lmring tbe continuance of tbe fair o~ m!larket; anb t~i~ appcaretb to be fo bp 
17 Eo 4' &c. tbe ~tatute~ of J 7 E. 4- cap. 2. & 1 R. 3,. cap. ,. ann tbt~ fo~ a €'ourt .of Pipowdd-<, 

annrteb unto a fair o~ a Stl7arftet: ;l)ut tn a €'ourt of ~Ipowdef!', 1ttbtcf} one batf) 
l1p 19~eCcription, tbere tbep map wdl bear anb betermme of matter~ ilone' f1rfo~e . 
anti a~ to tbenameof tbe ttourt)tbhti~ onlp ~be nife of it, ~o caneb, fo~ t~)efprdJP 
bifpatcb of matter~ tbrre ufeb. <frena bere 1Il tlJe }¥)~ocecb11lg~ : tq!(Je fide of tbe 
<ttourt, tbeCame to l1e coram Majori & concivibus, tbht not goob, t~ere beinn no rucb 
cltourt : ~~ to tbe venire facias, fome ;'oubt map be matle of tbt~, fo~ tbe boufe 
i~ faib to be in Rocnefier, anti fa from tbrnee tl)e venire facias map be atuarbetl! 
~~ to t~e'bolbinll of tbe ~ourt bp ~~eftriptio.n, anti bp €lJarter tbht map be 
go·ob. if tile ran~e be onlp ~P wap of con~rmatt.o~ : I!)c~r tbe €'01;lrt i~ laitl to be 
DrIb-bp ~~rcripttOl1, & v11tl1te conceHlonIs dO~IOl Reg''>.! 'jf tbt~ go bp wap of 
(Onfitll1fltion j anb fo to be ufetl, anti not otf)erwtfc, to befirop tb!:~;?cfcription,tfJh; , 
map be '\loob but not ot~erwiCe. ~lqnrning Chi~f Juttice.. ~ ~ou~t of Pipowders 
i~ raifen, a~ an incibrnt nnto a fan, nnn btltb It~ tertaln hnlltatton> to be rnb", 
tb 1.t1itb tf)e mf,lar~et ; anb alfo tbe ~llit~ tl)rrc, t~ be onlp f~~ nlatter~ ~nb wacon'" 
trobcrlit'~ bappcning anb tbere a.tlung ttl tbe fatr o~ ~arl\~t,allb bttrmg tf)c time 
(If tbe fame; tbereare alfobetermmable, ~ollt~att~; ;J5attctle~; anb~lTanJt~JJUt 
not attion~ upon tbc €afe foa wo~b~> fo~ tfjat tbefe bll not i:Jiilnrb tbe ~arftrt ; 
attb tbi~ "onrt i~ not to Iall anp fanger tbau tlJe continuance of tbe Slf)arkrt : l?ere 
in tbhtplace 111a~ a £Wart fo~ tlnmtp bap~,attb t{JeHac at Wincheiier,tlnbt{Je (arne 
tu;'lg caUe·b Palm; Coun, bnring all 1nlJicb time, 9(ullicc 1ua~ tbere to 11e _bone: 
tqtbi~ ~ottrt of Pipo~vders batb . it~. riling, a~ an incibent to tl fait o~ m:E)adut, 
:P~illlariIp anb o~tgtnaUp : :1511t 1tlilcn pou come onre to tbe cafe of a cnllotll, anb 
bo !\aim to babe a ~ourtJ anb t-{)erc to bol~ }pIef' on ebcrp ~arket b41p, tbi~ i~ 

{ goob, 
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goob, anti m~p tutn Co be : $~lt if it be to bolt! a 19Irtl eb~r!, bap, ~bi~ €ourt tbl'n 
,1.5 not onlp t1 \!tourt (if Pi~():-vders ; bdtu~i'n.~trallger~ tbl~ Cl!ourt i~ to be bdil, de 
hora, in horam ; bitt fo~ ~ttt3en~, tbe (n~ne map' he ,tnber~ lIap~ , fW to urge one 
to anfwer to :J:ffnc, anb to no to ~~pa~ 111 one bap, oub fo to mOrrdt, ,de hora, in 
horam, fr-Cclnd'ltn confuttudlOcm Civitatis Cucb n fprebp r<lrrpal l~ mud) to be mi. 
nthi'b of!" :JJ it be a <!rourt of Pipowders, 11p <1!uftom Qni) 10~cCtription dai1ltril, 
tn fucb a <ttourt t(lep map boli) 'ani) i)rtrrtmue ,lea$ of ~ontratt~ melle out (If 
tbe Cl!omt, ani) long brfo~tl t1ni) goob; anb mUllp :llubgmrnt~ babc. brcn gillcn, 
(tub tbe fame nffirmcll in l1.£)Jit~ of ~rro~, to hlarrant Cucb W~occclltng~ : ~~ to 
tl1e~tJattcr, it i~ dear, t{JOt t~c'p couill not lJoltl.ljHea folcip, n~~ bp IDeputp, if 
tbcrc be not in t1)£ <!!l)tlrtcr ruffit1r~t, tuo(b~ to lOOudnt tbe mafung of a. IDcputp, 
ou1:l wilcn to fit, tbm to C,lU t\.110 <!tttt3cn~: ~lJr[e are ~ubge~ aIfo bp tbtl, , a$ tbe 
1!~1;l ttf)allCdlof ) fitting in tbe ~rcbequer, . bab po1tl£'t to call tl)e :J[ull!Jr~ to fit 
1tlitb tim, au1:l fa in tbe .et£lr~clJ.a)mber> be bClllg no~ to fit alonc;tlub tijeie :Jlubge~ 
bring fu tallett, are nU of t~rn~ ~UillJ,e$ tlJer~: 91f l~ .bab bct.ll{Jtre toupl~1) togt" 
tiler lllith i1 (vel) bp ~~e.rtrtptl;On o~ up ~I)art.etl tb!~ bab bun t1eadp botb; but 
bere it i~ in r{Jeropuluttbc, 1t11t{) an (&) bp ~~d~rt\ltion anb bp <!tbarttt: ~bht 
i~ gool1, an~ acCtl~bittg to futb ~,ant~, tIle ~~rtrtptton anb tbe <l!barttr map welt 
rfoni) togttbcr, lnirbout 31111 confounbing : llpon ebcrp tbange of a ~ing aU 4Io~:: 
po~arionS: J)ilbe Hew ~bartcrl" n new <!tb~rtet.to confirm ~lJetr ancient ~~arter~ 
ani) 1!.ibcttir~) Concdfa & conhrma~a omnia Pn vileg:i ; rqrbl~ ~~ercripti:on bere i~ 
nat altcrdl) no~ pet c'f)angeb IIp tb~S: ~2ant anb tonilrmauon bp([bartcr, anb fo 
tbep lllap 1t.teU ftalll1 toge.tber; butlf ~b£ ~~arter bf c~ntra~p to tbe J&~£fcrip~ion, 
o~ anp wall~ alt£r fbe fame.ptlJcr1ntfe It l~ ; ~nb tn tJJl~ tbe bdtl't£nce Will 
be ,wf)ere tiJl? I€~arter'botb bJl'fro!1 t,{).e c!!uftom,anb wbere tf}e fame i~ contrarp to 
tbe €U1l0111 ; ·tuber.e tbc I1!barter i~ in ~ttgmentatiou of tbe ~utlom]bp lnap of alJ" 
iliri~n,tbi~ i~ lloo1:l,Qub lllap well be a~ a ~&-alltnnl1 Cl!onfltmation,a goob ~~ant 
to bolb' a~ bi'fo~e, b.1ittJ an abilition tfjereunto) ~~ i~ tbf Il!barter t~ crp~effcb ; sub 
ill tbi~lll~nnc~ tbe,€b!trtrrJCl!unolll)ollbJ)~ercrlptton m~p ~en 1!anb togetlJer a~ 
it i&i {Jere 1n tbl~ p~tnctpal €afc,tbe ~barttr attb ~~2fcr~ptttJn beIng tbe fame,anb 
not contra!)} t{leonc to,tl}e otb~r: ~~to t~e ~lTuebtte, a~b ~rpal tb~reupon, tbe 
papmcltt bere 1~ pleabell ~o be at tbe ~lalnt1ff~ boufe, bemg In tbe €ltp of Roche~ 
lter ; tbi~ cannot be l~l~e g~ob allp 1t1~p~,butbt (!joulb babe ~a~lJ tbattb~~lnonl' 
lllalfpalb ~o tbe.@lat~tt¥f,vlZ.At tbe CUy.ofRocnefter,atthe Plamoifshoufe 10 the Cl~ 
tyof Rochet.ter, but tDIS: l~ no~ Cubbenlp to ft~ o1.ler.-ruleb: ~\1 to tile venire facia~ 
anbahlarbmg of tbe Came ;tbtS: ougbt to be ~.ne I1p tbe ~aJ02 alon~,fd~ fJt alone 
i!i tbe fole :labge berc)anb tfJe t11.1o otf)er ~tt15el111. tbat arc to fit tuitfH)tm art 
not ~Ui:Jg('S: until tbep be calleb to fit~i~b bim : ~~ to tbe return of tbt venir~ fa~ 
cias coram rneve1 deputacum meum: 4!bl$' 1$ deadp naugbt anb cannot be mabe 
1tOOll,unIcr~ it appe~r anb be p~beb b!lfpetial1n(J~bl. in tbe C~a~ter,tbat be lua!' 
bolb tbe ~ourt bp bt~ ,roeputp. Nota, ~bat tlJr partte~ percetbtng tl)£ ~pinion , 
of tbe <!tourt to be a~atnn tbe fO~lllet ~rpata1l1:l Co tbe :l{ubgultnt to be erroneou~, Tbe/arties a· 
tf)cp llgre[i) bp tbctr mutual a[rnt t,o go unto a neltl ~rpal of tDe matter again gree t~ go to 
anti fo to rectiffe tbe fO~tncr .tniffaIte~ > anb Co tbe ~ourt belibereb nn :J!ul1gment i~ ~on:; J~~g~nd 
tbi~ caCe, fo~ tbat tbe partle~ agteel1 to go to a l1~tn ~rpal. mem given • 

• 
Nota per Curiam, ~n a «rpal at tbc ;Jl;ar IIp a Buckinghamlhire 9lurp contern~ Private, mftru

ing tbe ~itIt.of ~ir John PackingtonJ~lJatif one of tbcparttcl botb gibe aup p~i: tbon glven toa 

b~te inn~ucttOll to one of tbe ~urp) after tbat t~p are empallcUeb, tfJil i~ pU:: t~!i~ rhU:~~: 
111fbablt In t!le ~taC·,,»alU'(1er. Chamber. -

E 



Termin. Mich. 10 Jac. 

Powel Plaintiff, againil: Stuff,and Timewell 
Defendants. 

Entred Trio. 10 Jac. B· R. 
Rott. 61. 

Part II· 

~n ACtion of {-if} tin ~tti~n of lDeflt, ~~ougbt upon tl)C .-Sttlttl!C of ~al1ft1tupt$, tbe }plflintitr 
Vcbt upon lap~ 111 bt~ jDedaratlon, tbe IDebt bur unto bttn, Et quod v IgOl'C Statuti pra:di
tEhe kStacute of ai aCtio Ilccrevit: 91t 1.1la~ urgeb bp John Harris, ~bat tbe ,IDedaration 1.1ladWot 

.In ru pts. ... . . - C\1!I: .... "" 
Statutes of gonll; fo~ tbere l.Ietng- tW!l ~tatute~ of A>'ankruptp, tlje -:!Vtatute of 13 Ellz. 
J 3 Eliz. &c. cap. 7: anb I Jac. c~p. I). anb otber ~tat"'t.l'~ ~cfo~e; anD.tbe ~t~tutc ~f I JacClp. 

I ). glbe~ tbe ~ttton,antl fa tbe JDedarauon l~ uncertatn " anb tal t[jHI raufe tue 
fame i~ bab anb inCufficirnt. Flemming 'Chief J uthce, ~Ue ~It1intitt ougbt not 
in l)t~ lDedaration to mention bi~ Ce1teral·~rebito~~, flut tf)i~ oug~t to come 
on t{)totber nbe, to fet fo~tb tl)at t{)erl? Were no ot!Jer €ioob~,Imt tbofe 1t.lbidJ ore 
nlllUcb ; anb tbat t{)cre Were ot{Jcr <!t'rctltto~;f , but tbe i9Iaintitf t~ not to ftt 
tl)i~ fo~t{J in bi~ i)c~Jaration J it ~eingr~fficient fo~ fJi~l) onlp to fet fo~tb bi~ 
own bellt bue unto ()~tn) anti tbat vlrCute CUJllS acbo accrevIt: ~bc €omtnlffionct;5 
upon tbi~.f)(atut~) l~~ap aflign tnonp to one cere~it~1fot bi~ trebt,.anb eo~n un
to anoti)er, anbtbl~t~ goob. ,~~totl)e~~ceptto1t'taften to tbe mccrtaintp of 
toe i)edaration, brtau,Ce i.t i~ not t~ercin e~PtclTdl upon tobicb. ~tat.ltte toe 2flcti:= 
011 \lla~ b~ou~l)t, tbere bet~g Ceberal ~~atute~; ~be jD~darattal1 i~ deadp grob, 
notluitbffanbtnll tbe e~teptton taken at tt ; f01 'It t$ plaut tbar tbeCe lnO~b$ in tfJe 
jDcdaration. (vigore Statt,tti pra:did:i actio ac~revit! fiJall be rcferreb Unto tbe ~ta" 
tute iubitb lltbe$ tbe ~ttton unto tbe ~reblto~)upon tbe ~ tlignment (1p tbe ~om:= 

Statute of miffioner;1, anb ti)i~i~t{)eonlp ~tatutc of I Jac. cap. I ,. ~befe arc gcneral 
10 Jac. c. IS· ..f>tatutc~, ani) fanotiee to betaken oftbem; anb fo't{Je jDetiaration berc i.i1 gOOb~ 

not\11itbffanbinll tbi~ ~~teption, anb in tbi~ tbe llll)oIe ~ourt agreeb! :1Jf tbe 
~laintiff bi'l·b been ~n JDebt, in a~ gr.ea~ a fum fl!l tbe :llanfttupt 1tla~ inbdlteb 
unto bhn, anb pet bl~ lDebt affillneb,tbt~ ~t1igntnent bab not.been goob,IlUt tlJi~ 
.Debt lual1 bete affillneb inter alia, «nb Co otber .IDebt!l to be mtrnilcb ; ani) tl)ht 
map 'be goob. CrooK lutiice, agreeb ittitb bim bertin. Flemming Chief Juftice, rqr6e 
.IDefenbant~bere ougbt to Dabe bemanbeb Oyer of tbe <9!nbettture)a nb of tOe ~rbe. ' 
bull' ttl tbe fall'll' anne;reb,in 1tlI)icfj tbe febet§lIIDebt!l ar~ containell ! ~f tbere be 
tno~ein t{)i~t~an bi~ p~op~t"jD~bt~tben tll~ ~tlignm.ent t~not goolJ,Imt tlJe Came 
being bere \111tO au( IOceraha )tfJt~ t~ goothllltl fttffictent.anb We are not to Ceatef) 
fo~ tbi~; anb fo tbe wbole €ourt agTeeb dearip) tfJat t{)e .iDrdaration i$ {TOnb ant. 

l~~~~~~tthe (uffitient, anti fo bV tl)e l1tule of tbe 1tlbole ct!onrt, :rtuDllmcnt 1un~ gibcn>anb fo 
Plaintiff. . tntreb f01 ~be ~latntlft+ ' 

In a Writ of 
Error. 

. , 
BaskerlJile Plaintiff, againfl: HellSl{alll, & At. 

Defendan ts; · 

I Jl} a lW~it of ~rro~'to reberCe a 9lubgmcnt gillen fo~ tfl~ec, tbi ~rro~ affignrb, 
!(!Lbat aIle of t~cm 1Ua~ bea.b, ~e.~por~ judicii rc:ddlti; tbe ·otlJer an(11ler~? ~bat 

be 1tta~ infuU hfr, tempore JUdICII (SCIlicet at fuel) a bap (S) 18 Augulh. ~I)e 
ltlonic <trourt dear of opi~ion, that tbi~ Scilice~ t~ ible, flni) tOe otbcr :liTue 
gontl, tbnt be \11a~ in full hfc ; t~c fole anb lll~t£nal ~lTue b€u, bemg tbc rimcof 
tbe ':]tUbgment. Williams Julhce. ~bere llf no ;Wook WDerein mention h1 

mnbe 



Part II. 
malle offlltb an :ftffue jopnrb UpOl~ tl Scilicet, ttnb fOo11p tbe J1iule of tbe €'ourt,tbt 
Scilicet bere i~ bOii:J,. ann ttlc ctIJcr tiTue to 1l:attbl bung oHIp) h1betber tbe ptutp, 
ltlere Jibing at tbe tUlle of tbe :J(U1lgmellt gtben, o~ not· 

, 

Renoulds Plaintiff, againft Gree'l1f 
Defendant~ 



==~~~~===-='=-=~==~-~-< 

TerrlJin§ Mich4 10. Jac. 

Retherick. Plaintiff, againft Chappel 
Defendant .. 

Eutred H iHar. 9 Jac. B. R. 
Rot. 660. 

Part It 

1m an ACtion 11"T j;) ~n ~il(titm iJlf ~ttr~ar~ anb <£je!tmmt ~O~ Dr ~oHfe, ant! tbt. moictp of 111~CHe", 
ofTrefpafs ana ment, upon JPot'(Jmitp pleabcb, a fpecud ~crtl1tt tna~ !,ntn:rt, anb upon tlr~ 
EJeCtment, fprdaI iPYerbitt, tbe ~afe appeareD to be tbi~, ~tJfit one bdn.g porrcffe~ (if a TI cafe 
. fo~ 69 pcar%, mabe !li~ {all Win nub r<!effament ; ttnb 6p tbhllJi~ .wm)Ut !.lib El(,~ 

l1rtfe in tbhi matmcr, rq[Oat f)i~ mife !fJouli:l babe t~e @cmpation, ~finur[lnn: onl1! 
~~Olfit~ of tbe ~)oure anll j[anb to ~tm 1!cafd), if fbe fi)uulb Hbc [0 long Ufl xna!'ril?l'5 
flntl inbafiit in tOe fnib ~oure; nnte if mc mnrrieb Ot bicl) ltHtDill tbe tfrm) ttat 
tuen Robert his eldeH Son fiJotdt« ijube tlJl.' $ctuplltirm of tbe fame, flJ~ fo Acmrr 
ttm~ a~ be ffioultl Hbe, anti ffJoulb babe 'j!lTue of bi~ 5lOobp; cmlJ !:'luring tl)c f£':m~ 
time repairing tbe ratm: ~ntl if ye bicil tottbout :Jffuc, tmring U1f fnib term, 
tbat tbcnJafper,am.'ltl)er of bh~ JSon~,to balttc tbi~ fCf& Co longtime fi&i ~c man hbt'~ 
£inti babe :Jjm1C of bi~ bobp : rqrbh~ matter tame in qucllirm,tfcrWten t~e €J;ttH" 
to&!.f of Jafptr tl)e tljirtt ill rcmahtber, fUtl) a jDebif£c,1nbicb (if tf)em ffj iCIltdb f)aht it:: 
li!be role~lul?ffion 1ull~, 1nbctbcr fudJ a J1irmainber) in tbi.!i manner Umitcb,wtre 
rt(lob 0" not. \Villiams JuHice. Matthew Mannings Cafe, Coke 8. paJ's f01'9.l· i~ tl Coke g. pars ~ e: 1f. • 

fo!. 49, &c, ffmngerc ~af!C tl)rm t~ht i'l1~tbtf$llemainber i~ td.~adp goob)f no lmtcrrupth:m h1a$i 
maile tc ~habfr tf}rz fam€,bp t~ofc w~o ban tbe particular ani) p~cf£nt ~i1ate,$\anb 

Price arid, Ata fo m&'H$ it al)jutlgril in Price anb A tmores Cafe" here in this Court, Trill, 10 • .lac. iIDberc 
more; c~fe, &e, a f[lIe wa~ nlobe bp cne of tpofe mba bab tbe particular ~i1£ljte in plJfftffioll, tbc 

wbic(l ~tt bab iltftrop$ tbe particular \tfftate in rcm~intJe~; ani) arwtlling ta 
Pl?wde~f(;oma tUi~ i~ W e1kdens Cafe in Plowdens Commentarits, (lUll fo m tb!$ ~afe jiub(tm~nt 
:;~nr;;~~~s~a[e. oug~t to beJJiben f~~tbe lfJlainti~) claiming md)~r tbc ~itlrof t~c tiel~tJinti('r ~ 

- ~ijc lltmambct bung- gooi.l, no interrupuon bctn(f mail!! befo?!! to !)mbct r~e 
fame, the whole Court agreed hcrein,tbat :i\ubgmcut tua~ to be gibell fOJ tbe lPIcdH~ 
tiff,,if taufll?1.Utte not {f;cWn?it) to tbe tontrarp'!~ftcr11tarll~ tbh~ matter lun.s moll(i) 
~g~in) fo& tht opinion nf t[Je ~ourt, tQ\t~ittcr tbe manner of rntting t~t :1UblJ:< 
mcnt to f\)Jol'o ~n~o~; tlte Ejedione firm~ being btougbt of a l1)onfc, flub of rijc 
moirtp [If ~ ~eneU1nent1 wbcrra~ tbe fame Hetb not fo;; a moietp, tl ~trbitt fount! 
f~t tbe fJlaintiff, fml:! cntire ntu:~ag.c!! nibcu. Dodderidgc Juftice. W mO.n map n~ 
I?JUUbof a ~encment) bm an EJeChone hrmx Ipctb not (if a ~Cntmfut. U122 Eliz .. 

?~ Rliz. Dyer, Dtcr, tol. 370. placito 56. Cliffords Cafr:', itlbrre a }l'c)~it llul~ fJ~ougnt bp bim De 
&co £jecrione cuHodia; terra; & ha;redis: W]1)Cti'litt gillen fo~ t~c ~latnHff' an!) bainarrl'~ 

. gillen atto~bhnglp ; it wa~ mnbtn hi atrdt of :l!utlgmmt, t!)M t~~ tth:m IveH] 
nor: pro Cultodia ha:redis,fed pro CuHodia terra; tan tum : ~htb Ua:Cimr~ IDmuarr:?~ flntt 
~on» luere cntitc!p ~rrcffeb) tbe}(}lllintift tl)cre rchnqui!11rb bh~ IDamng.t;;I anl) 
~(jrf~~ flU!) mapCiti. b!~ :JrUl)fimcnt ~o& ,t~e <€jettmtnt of Hi~ J!cmo; anl) f(! !Ji'lb bf~ 
:1rUl:ign~l?nt jJw)~bmgfp, an~ fo. m t~l~ iltafe if)!: 1)crtlltt ll.lcl.rt gibm fOJ tl)C 
If)lainnff, tlub JDarmagr~ enure ~rrerrtb : ~n~ bewufe tR)C EjeCtione firma:: Iptt[J 
not fo~ t~e ~cnemrnt , tue ~ourt Wag mol1eb, Ul ttlIJat mmuu't: tlje :1rui)[~mtnt 
mOldb be tntuil; .anti to ~lb(!ib ~rto~ fo~ tbe futurr) tOe ~Taintiff offrrrt'l to rckafe 
l)!gi bumnge~, .nub to ttl[tC [)i~ <9fullgmcnt fo;t tbc remme: ~nt t[je ~tIcwrt w::mln fle 
furtijer f!bbifcb; tumrbiug t'@l:marmet I)f :ttJt tntdncr of tI1c ~ut1Jm~nt! Wftcr" 
1uarb~, Tennin. Billalro. JlO lIe, B. l{, the ~omt mil~ mo\1!eb f!O-flin-hl t~hj' ~afe, 
fcq tIJe !Ul'utlH't: Of enttm!Jt~e~ni)!Jment, Yelverton, frl.)~ t{Je lEYlnin!iff'mo'btl) tbe 
~ourt,tbnt be nUJJ~t rfil:afe ~t~ b!1,mag!?;1, tUtti ttlh.!? bi~ 5J{ubgmcl1t f!)~ tte boufe 

Termin, Hill. 
][0 J<!c. B.l\\, 
This Cafe 
moved a~ 
g<lin, &c, 

oulp, 



Part II. Termin. l~ich. 10 Jac~ 

onlp. L'o:lderidge Jufiicc. iQ::be };)Iaintiff' ter~ lllap ~en rdeafe bi$ bamagt#, 
anti toke bi~ ~lltlgmcnt fc~ tbc btlltfe:. 2Ilcc~~tung to CI' Iford$ Cafe, 22 Eliz. Dyer :22 Eliz. Dyer. 
37 0 • anllfo tbe ~laintiff l~ap llo bere lit t~l$. c1!afc •• I<Jc.rn~ing Chi.et Jufiice, & &c. .' 
Croke Juftice, agreetl berrl11) rq:bat the l&lalltt~ff, rehnqUtqJmll.of bt~ bamagt$, !~a~;~l~~~ff 
map taItc l)i~ ~ubgmcnt fo~ tbe rcfillue fo~ h1btd) tb~. Ejettlone tlIrn~ Ipetl) ; aub damagt:s, and 
fo tbe ~Iaintiff releafing of lJl~ i:Jt'unag~~, anb p~ap~nJJ :Jiubgment fo~ tbe ten~ ~ncl hsJu~g. 
bUf, an ~ntrp of tlli~ 1l1a~ muile £ltco~tJltlgIp, ani) bp tbe Jjiule of tbe c4'ourt, tbt mem for me 
jpI-aintiff tab tli~ :l(llbgmelltrntrcb onlp fo~ tbc bourc. Houfe. 

Mirrill Plaintiff againlt Smith 
Defendant. 

Entred Trin. 10 Jac. B, R. 
·Roct.828 • 

• 

I j ' a llf)~it of Ifrro~, to rCberfJ.t ri :l!ubgment giben in tIJt c. B. in an Ejedlone 2 Cr,. ~lli 
firma!! ~l)e~r~o~t1ni\Jncbtua~, b~caure in tlJrfidl.IDrda~ation~ tbrre1l1ant~ ~;~~l~e~:r~t 

tL) tlJe bap of tbe~Jeltmellt (to£p ba~lI1g tbere tWo lqrdaratton$) b~t t~e feWill) a J'Jd~:YI;::~cin 
])rdarntion1.Uii~ perfetto Movl tlnbEwerS ~are lna~tJteb fO t tfJe ~lamtlfr, tl)at the C. B. 
tbc i)eciaration .1tHl$ !loab : ~be lubid) tna$ all Oxfordihin ~a~e in an 'llq.ion of 10yl and EWerI 

~rt[par~ anti I1fJcn:ment, 6 Jac. tl)e 1!tafe \tJa~ mabe, anll JatO tn tb? .IDcc';lr~ti:; Caf~. 
ott, rqrl)at polka (S) anno? Ja,c. be ntb ~j~tt bitn). abjU1:HJ~il f?ofiea to be goob> ant! 
(S) to bibaib fo~ tbe ~Je(tmcnt. Wtlllams la/lIce. ~lJt~ l~ no <ftro~, f(l~ tbt 
pofiea bere imphe~ tlJi$, ani) fo makc~ aU to be goob; anb t{le ~trp to be brfo~e 
ti1t ~tttOil b~ounl)t. CrOKe Juttic~. ~bi~ poliea ~cre in tlJe jDrtlarationJ maU· 
ludl guille all, an'll fo mak~ aU goob; anll tbe ~ltl0n to be lt~ouglJt after tbe ~n" 
trp anb ~jccttn£nt. FJemmlPg Chle.f J:J,itlce, ~~e pon~a. ~ere ffJall bJell gutlle tile 
incertain bap of tbt 1!cafe a.ntl ~JrltmcntJ l1eltlg" omtttcb) pofic3::, S.) an no fexro 
tJ("cit, anno teptimo: ~be ~ltton not I1~ougbt befo!e, tb!~ of nrceffitp muff b,z af~ 
ret t~e Urafe berl') tbeplea tua$) Non cu)p. ~be :JinrP.finll, tbattbe .IDtfenbant 
bib eject bill1, anll tbat tbe ~ctton itla~ b~o~gbt .fo~ tlJt~, antJ tbe poLte~ !jere af::: 
firm~ tbi~ to be fo: The whole" Co~rt agreed 10 (hIS, ~bat tbe lDcdatatton tna~ Judgment 
goob, anb (0 tIle :ll~bgmcnt ltirlI gwen; anb tberefo~e, bp tbe fiufe of tfJt ~ourt, affi~med pet 
tbc Judgment was afurmed. • curIam • 

Horewood Plaintiff againft Holman 
Defendant. 

Enned Trin. 9. Jac. B. R,; 
Rott. ~23. 

• 

• 

I Jrl an ~ction of ~re~ptlrt7, ailb Clfject1l1ent upon Non culp. pltabebj tbe ~urp An Aaion of 
founb a fpecial ~erblct, anb upon tl)efpecial ~erbitt, tbe~are appea'reb to be Trefpafs and 

tlJi$'.: 1!ann \tJa~ giben to tl)e ufe of a mall anb lJi$' mife, anb to tIJe !l)eit~ of rUe &je¢trocnt. 
~otlpof tbe19u~banb : al1i:lJ fo~befault oHucb ~tTue, tbe lliemainber to tbe rigbt 
!)cir~ of tbe 'u~banb : ~be ,u~ltanb tnaItc~ a feoffment in fee, 1t.1itb bJarrantp, 

anb 



Statute of 
27 H. 8. Ufes. 

.--~ 

Termin. Mich. 10 Jac. Part II. 
nnb tnke~ batk again an ~ffate to bim anb l)h1lWif~ fo~ tbcir libe~, tbl.' tl('lUai~ 
bft unto A. anb B. bi~ two .IDattgl)ter~, anD to tbe~t ~dr~: ~be ~u:Sbanbbies .. 
ballil1gilTue four .IDaugbttr~, tbc mife enter~ anb ilie~; tbe @urftioll h1a~? Whe. 
tiler by this Feoffment, there is a Dlfcontinuance wrought or not, anb t!lClt 1t1bctl)er 
tflt ~JttrP of tue mife, after tl)e jDeatb of tl)e ~u~bantJ, ibalt fo far operate, a~ 
to mahe a rcmitter unto tbe <!fffMe ~aiI. Flemming Chief Julhce, bcmal1brb if 
t1Ji~ feoffmrnt barb 1n~ou!Jl)t a tJifcolltinuancc~1ubat i~ it tfJen 11lbiclJ batb 
b~ougbt {jome again tbe ~ilate ~ail, H itcham the ~eens Atromy mnlle auftner, 
~battl)cmife. fJp ber€ntrp, hatb boneit. Flemming ChiefJ~ltice. ~be Wife) bp 
fiet €ntrp, ran onlp rebuce anb b&ing bflCtt ber oltln \tl:ffate again. anb no mo~e; 
bp tbi~ feoffmcnt tbere i~ deadp \tJ~oltgbt n bifcontinuance. ,\\ illiams luHice, a~ 
gueb ill tbis, ~fJat bp tbi~ feoffment tbcte i~ a dent lDifcontinuance tu~OUlTbt: 
~nb. Littleton in bi.~ Chapters of Difcontinuance Remitter and Garranty, harn deter
mined this very Cafe·; but pet a bap wa$ gillen fo~ tbe ~rgument. ~fter1tJarh~ 
~ir Robert Hitcham argueb fo~ tbe }plaintiff; tbe great <muellion in t~i~ ~afr, 
botb reff upon tbe :Wartantp; anti if t{Je 1Warrantp tua~ mabe anb nct fltH1Cbcb, 
notl)ing i~ tu~ougbt bp tbi~ :·:Jif t{Jere be no bifcontiuuance 1l.1~ougbt fJp tbi~ 
feoffment, but a :L1cmitter, tben tbe lWnrrantp being rcmobeb, tbe Difcontinu:: 
fluee i~ gone. firff tbe :JLanb hta5 ~ere giben to tbe ufe 0," tbe ~u~banb anb mife. 
anb to tbe 'ei~.~ of tl)e ,u~banb ! tbe !)u~bnn~ maftc~ a feoffment ill fee tuitb 
marultt:p, tbt~{a~ 1lla$mgeb)1~ no jDlftontmuance: 'ere tbe $u~bani) anb 
mife au 9(opnt~~£nant~ fo~ life, ltlitb an ~t1te ~ail e:rpectant ! ~$ to tbe 
point of lDifcontinuatttc none cantJifcontinuetl)e ~aiI, nbe 1tla$ not fdfe14 oftbe 
filraiI ; llere tbe I!)u~banb ltla~ not feifeb of tbe ~aiI, at tbe time of tbe feoffment, 
but tf)e ~ll~banb anb Wife were :Jropl1t~~rnant~ fo~ 1life, anti CIl tbere 11la$ nQ 
jDi[continuonce lu~ougbt £1p tbe feoffment in p~erent, {mt'{jere i~ a bifcnntinu, 
anc.c of fbI.' f1'irllcrfion. ~~ to tf)e tiepurcf)afe, ltlbrtber tlJi~ ffJall make \1np t1it~ 
mitter, ex debi Ii fundamento fallie opfls ::lIf tf)e<!l:ilate, to lubicb tf)e l0arrantp i~ 
~nne:reb be llOlle~ t{Je lWarcantp i~ at an enb anb betcrmineb. Littletons Cafe in 
Remitters, 1tlbere tbe$u~banb'r£talte~ an ~ate, tbi~ f{Jall 1Uo~It a JJielllitter; t{Je 
9!atn win abjubge one in~i~ fiemitter, in tcfpcct offli~ ancient fiigf)t: :)n cafe 
of Gemitter~, tbe 1!aw bot{) mo~e refpett an <!filate 1tlbidJ a man batb bp rigbt, 
tblmgb tbr leiTer ~ilate, tball an ~nate in fee4'imple gtlilleb bl' ltl~on!T ; .1ttbetbe'r 
in tf,Wcafl\, tbere ,be anp :Llemittecat tbr ~omtnon llalU ; tIle ~tarute of 27 H.8. 
ofUCes, WiU mahe no !ietnitter: 9!f a feoffment be mabc totbe ufc of a man anb 
bi~ hlife 1tlbcutbeir ,~ntrp' i~ lawful tbi~ i~ a i!iemi~ter,not bp tbe ~tatute 1!alu 
Dut,b,P tbe~01ll1l1att ;1!ahl; WJjetbl!t Oerc b,e a tlcm~ttcr a~ t~ tbe IlCffate ~aiI : 
:lit i5 agreeil, tl)tlt a~ to tbe ~n.ate of tbc Wife, bere l~ a llemltter : $ere i~ alro 
it ilemittcr unto tbe <!fnate ~atI, anti t1)at fo~ tbefc Srafon~. I. ~n intire ~ilatt' 
cann.t rcccibe anJ:l bibifion 2. l\)ere ill no bifcontinuance in tbe cafe, anb in furb a 
cafe, ~en~nt in ,~ail ca,n gC,ant no lno~e tf)an ol~Ip fo~ bi~ own life: :lIf tf)ere be 
110 bifconttnuancc bert ltl tl}t~ ~afe, tiJen tbere l~ no remnant of an ~nate, unto 
lUbicb tbe lWarrant);J map be anne:reb; & fublata caula tollitur etfedus : :J!f tOere be 
onlp a potl'ibilirp of an ~lla~e, tl)e Warrantp cannot be a~1l1crcb unto tbi~;but £lb~ 
mitting tIlt lIDarrantp bere l~ 110t gOl1c,no~ pet anp tlemttter bp tbe: re:purcbafe, 
pet tl)erei~ a Gemitter aftecltlartJ.t1, fo~ up tbcbcatl) oftbd~u~banb, tbc ~ifeen~ 
tritt~f1Jei5 rcmitteb unto bet fo~mct polTetl'ion, fo~ tbe Ua1.tllbaU tbell abjnbge ber 
to be tn bec ancient tliigbt anb ~itle; anb t{)c 9(llrp bntb founb, a~ to tbe ltl)ifc, 
tbat ffJe beIb ~er felf in, a~b fa remitteb, : ~~ to tbe laff point of tbe lWarrantp at~ 
tacbdl, abmlt tbat t{Je }IDtfe be not remtt~cb bp tbe rc:.pnrcbafe, but at tbe time of 
tl).c:bciltb·,off~~u~banb;al1b aUbe~ame ltlffan~e of tlll1e~tfJe lWnrrantp bcfccnb~, 
artb tbtfiemmer:ul~o bappcn~!, 9ltlll to be tOl,ftbctcb ltlblcb of tbefe t1tu tbc ']law 
1UiI{l1~ftr; a~ totbt~, tljc ficlUltter bere tlJall 01.' p~eferrctJ ~efo~e tbe ~1l)arrantp~ 
aub t'(Jatlbp tbtliufwanb ~~OUl1b~ oftra1t1 : fo~ tbe naw tutU ~~efcr rtgf)t befo~e 
Wtong.Hen. Yelv.eItonfo~ tl)e )D£f,mbant. ~t cannot be bCllleb, but tfJat tbe 
"u~banb anti Wife {)trc babe a Jopnt ~nate fo~ tbeir l!ibe~,alltl bere i~ no ~llate 

~ail 
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~tliI r:rccutrb but in ilrmainber; up tbe :feoffmcnt ani) niberp f}rrt, Witbollt 
'Wartontp, 110 ~ifrontinurmre itlau wtougbt bp t~e ff!lffm~l1t alon~ ! '~be nett 
matter tOl1fitlrral1!t i~, Ui}~ctber thtte (ie anp :Iliemtttcr m tbt~ €afc rttber fip tbe 
~ommon naw) OJ bp tbc .statute traw ~ no 11irmitter b~ tbe ~tat~at~ 'I[aw, t1)e 
~tatute of 27 H. ;,.-:ap. 10. ofu(c~ fiJaIl mo.h.c no lJiemttter! ~~ It l~ refo.{beb Statute of . 
in Amy Towntends Cafe, Plo'~/dens ComrneBranes, t. I I I. ti)fll to make a lliemttter 2, H. 8 C. 10. 

upon a limitation, bp bill! of·nrc, tbcrc ougbt to be an ~ntrp to mahe tbt!t; un~ ~~~~d:i:~ c~~. 
til tlJe I~u.$bani) bte~ no flcmitter couln be, fo~ no ~llttP bp tbe Wif~ befo~e t:::l~ a, • 

. ' befounb bp tbe :J,urp: Iilbc:;iurp bo finll, tbat tbe ~u~ba1!t'I Wil~ ffdeb pro t't lex 
ponulat, but no ~~lttP b}J thc}l1.fotufU ; a,fter t~e l.l.eatb of tu~ 'U~thlntl, t~ep nub· 
tbntt~e Wife contmltcb her feaf tll poffctlloll; bere t~ no ~el~lltter at tfie ~~1!l1.~1)m 
3!.u1n in tbif.J <rrafc : ~rr£ are tWi) ~llatl'~, ~nb t[J~ fecuno t~ mo~e bCl1efic~((i h)~ 
tbe IIDife tbantbt fJ~m.rr: tbe ~ueftt~n now l~, lIDb~tf)ertbe~oart f{Jan.al'lJ~bqe 
tbi$' to be a nemi~t . .;r lit tOc r.elf~, WttlJout anp ~Irttton bp ~!r mai)~, o~ not.; tbe . 
€ourt i p not in tlU$' €Ctfe to ai:l)ltbge {Jer to be til ber tri('ll1lttet. Ltttleton In his ~1ttleto~ ci~P~ 
Chaprer ufRemitter: f. 151. placito 672. :!ln <effure ~aii Iitnitteb to ~u~bflnfr allb . :~~l~~~!t~· 
lIDife, tbe ~tt~~flnn bircontinur~ tbe €llate, flntl rctakc~ an ~llate to bim anll t~ 672. 
J)i~ wife fo~ tbl'ir hur$', tbi~ i~ a tlicmittcr to tbe mife flnb to tb~ i~i.t~un>ni'J (mau-
gre Ie Baron) fmbt~h~ f1)ol{ be fo fOt tIJe benefit oUbe lIDife; but otrJerIDifc it i$ 
ltlbere tbep arc febctal ~ftatc~, t~e ~ifc cannot controuI tfJ~ jIi\lcrp of t~e 'uf. 
banb but tbe fame mall remalU tn tt~ flllll fO~te, but tbe Wtfemap beremitteb to 
t~e frl'e,~olb;if~bc $tt~btmb to aHen.tbeUanlJ oftbe Wif~:anb rl'ttlftt~ flit~lla~e, 
rbe Wife t~ rCthtttclJ > ~ut not tb.£ ~u~bnnil !fo€ tbe 1!nw wttl not operate a aemtt~ 
tet unto (jim agninft fJt~ own 1ilbcrp ; but til an ~ttl0n of Waffe,b~ollg~t agatnll 
tbe ,u~b&1ni))ftts' rcmebp i~ to matte brfllult, anb bi~ nE)ifeto be rcccibeb, anb fo 
to pl~ai) bet i1(,I~littcr ;Ctnil fJereb~ to bar tbe ~Iain~iff of bi~ ~ttion. a~ nppcarctf) . 
bp Littlecon in hiS Chapter of Remitter, fol. 15 0 • plamo 668, ;$ut WbCtc tfJep are ~ttt~eton, c~ 
(etfell bp cittirctie;i onlp, tbere tbe ,U.$b.alli) ffJaIl be ~cm~tteb. a tra inll bt~ OWn emmer, ~. 
~i\1ctp, anti tbat fo~ tbe b,cncfit of fJt% Wtfe; ~ltt bc~e 1l~ tfJt~ J?~tnclpfi.l ~a~e, tfie!l 
babe (cUrral ~ftatc!f. j;f tl)e ~u%l1a1tb be ~et3ei:J, ttl ttJ.lbt ::~ bt~ WIfe, btfconti,. 
nue~ tbe rtEl1ate, f!n~ tetahc~ an ~ftatc to btm anti to bt~ Wtfe, upon conbilion 
rbe Wifci~ betl' tClllt-ttrn, but nottbe 'u~ballb; (tete tbe ifiL'mttter i~to tfie fIf,: 
fiatc oUbe mife, Imr not to tbc ~nate Of tbe ~u~banl), fo~ tbe !Wife cannot CCln~ 
!raul tOe :litterp' of btt ~u~flau~, but bl~ ~l\1erp mall be taken llrongen againll 
bimfdf;, anb tbi.$' apprar,s bp Lltt!et()~ Rem~tter, rol. 15 2 • placito 6~ 9; $ltb tf t~e Littleton, cap 
ilicmitterbo not opcra~e flt,tbe begllllung; t~ fJJaU ~d.lcrWo~k afterwarb~,a~ ap~ Remmer, &c 
pcatetf) bp tbe Book ot 19 B. 6. f.6 1. 1ubere ttl~ [alb tbat a tiicmitter ougbt to be 
dfrctuol ot tbe time that tbe rigbt botb bcfcenil o~ it roan nebcr after be a Jriftllit,. J 9 H. 6, f.4 I. 
ter : 91t muff be agrccb, 'tbat a t1tcmtttcr to tbe mife, i~ it tiiemitter.to allfuprri; 
o~ \!Cl1ote~, I I R. 2. firz. TIC Remitter placito I2 •. '9[f a man «1;llfeoff'u~bani) aUi) u R. 2· Fitz. 
Wife in fre, tb~r)tt.~[)allta mafte~ a fl'oiflllcnt til fee bp fine, anb retatiel1 an Tit. &c, 
~llate to ~im ~l1tl ili.s lIDifc, an~ to tue ~r~re~ of tbe ;.wolJp o~ tbe It}u~bani) begot:: 
ten, tbe rrm~u~trr LO ?llotb.:r In .fce~ abJllbgl'b~ tuat bp t~t~ re~taking oftl;e <lE::: 
fiate, tO~ Wtfe tp- [(mUtcb ani) [clfeb tn free; a perrollal ~€tbilcbge i~ bere giben 
to tbe Wife, fo; file ffJtlH bflbc bet OWn ~l1are, becaufe lfJe'cannot bere contronl 
tbe 1!ibcrp ofber l~U!ibf!nb,no~nib snp otbl'r~but ber felf onlp: ~~ totJ)e War. 
rauty, rcmobe tbc ~nate to tnbicf;J tbe fame i~ annctci), anb tbe lWarrantp i~ 
gOlle alfo; but berc ill tbi~ ~a[e) t~e ~lla:tc to 1ubi~b (be ~arrantp 1l1.w annereb 
i~ not rem~b£b; n~ I1lnat~,{lUt 01l~P tbe Ifffate fOt bfe tit rcmobei),anb tbe remain~ 
iler botb UrH rCnlfltJi; antl fo bete l~ a Warttllltp tJer~enneb; anil befo~e an ~nrrp 
tuere call be ~o iicml~ter; snb tbt.lIDarrantp' tl.la~ ~ttatbeb {1cfo~e tbc ~ntrp, 
anb fo tbc pomt oftbml.1~ f)appemng at an ~nllal~t, t~ ~ut ofbo01~~ anti fo p~ap,. 
cb '9[ullgtl1cnt, fo~ tbe .IDefell~nnt. flemmIng chief Julhc~. , ~t i~ a goob point 
bere to be c~nfii)~retJ,bolt1 far t!1t~ botb trendj upon r~ntatnber~ ; berc i~ no ~n. 
trp founb tn tl)l~ ~tlfe,anb tbertfo~e ~are~ fjappemng upon innance~ of time 
ore bereollt ofbooJ~ : ~otbinlJ botb bert \Jell bcfo1c an <!fntrp;antl bcfo~e tbi~ 

come~ 
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cOlllrlt tfJe iWarrantp i~ beu attacbeb, 'lIlt. tahe~ bolb Itcfo~r ~lltrp ::J(f ttc fid! 
~.iberp be O\ltrtb~o1tln, tucn tbe ~ntrp of (Jim wbtrb batIl ri{tbt~ will b~ill!T Mclt 
again aU ~ffare~ giben tip w~ong;tb£ ~ntrp .tum i:lcfeat ttl/? 1!iberp a~ to to~tion.l1 
~nate~. Williams JulHce. ~n plcabin!J of a feoffmrnt to nfl'.$', be ourrbt to p4a~ 
tbeftlmt in tbiJI manner, Virrute cujus, intravrt, &·kitius tuir in domiolCo [UO, ucde 
teodo •. ~nb a~ to tbe_plea~~,!g: of ~llatc~ in t~e ~U~~ill1il emil .npife tue p!eQbing 
olJ\Jbtllbc, ~od mhmul fedJtl tuerunt. f lemming ~hlet .Iu/bee, <X: WIllams Jultice. 
f£gcre i.$' ,no feoffment at aU bCl~e founb in fbi.$' i1)erbict> flub t~crefo~e tut fame 
~ not goOb,. Williams JuHice. ~o lIiemittcr can be brfo~c fiU ~ntrp, riitcham fo~ 
tbe ~laintitfurgeb, tbQt bere be mane tlje feoffment, being upon tijf 1.[anb, aml 
wapuebcr outofpoffdl"i:an, an)) fo tl)i~ to be a :fiemitter. ~be lnbole t1!oUtl dear 
£lgamfi ()tm itt tbbt, tbat uo Jlrmitter am lie witbont an ~ntrp) anb t~crrfo~e 
tfJe &urt al;l13iCdl bim to go to a new ~rp'al, anb fo to mnentJ tbe fpedal ~etbict 
in omnibus, ani) to flnb tl)e ~ntrp of tOe l~u£fbanb linb Wife .. 2finb a~ to fije point 
(If bifcontiilUOnCtJ tOe €-ourt 1na~ dear of opinion, ~Oat bere wap a .IDifcontiJlil~ 
ante ;·anb faib furiber t(l tbe ~ounfel, ~fJat tbep 111igbt £1rgue tbi~ again iftbcp 
1uDulb, fo~ tIleir plrafure onlp, a~ Williams JUHice faib to tOem, fo~ tbatit 1ua~ 

Termino Hi!. ttot1u!)~t" an ~rgum£nt. ~ftertnatb~ Termino Hillar. JO he, B. R. tf)iP mattcr 
10 Jac. B. R. wa$ mobei) fig-aUt toud)ing tl)e fpednI ~ertlict, tbcre bein!J no new ~ntrp founb 

to be bp tbt J)u~boni:l, but onlp a continuance of tOe ~o1Tfffion bp bim : Hitcham 
fo~ tile i91ajtttitf mobep tOe ~ourt, lID{Jctbcr it Were of nrceffitp to flnb a new 
~Jttrp bp tOt ,u~banb) after tbe f£offmCJ1t~ b~ being at tbat time in pommon., 
ttnl'J,{o tontituteb : ~nb futtfJer urgeb? tf)attf It bab beento tge ure of anotfjer., 
tb~re *' new ~ntr1J oug{Jt tp :f)abe b~fl~ founb in tIJe [pedal l1)erbict; but bert tbe 
r~tlbnn]) bting t{)en in pottcmQn, ant) in a milnner neber out of pOiTcffion.7 anb 
Co. no.t of ncufUt.p to babe bi~ ~t1t1 ent~p fo~ntl. Flemming Chief 1 ultice. .~P .tbe 
1[tberp bere fJe t~ out ofpJltretl'uln ~ but 1n tbl.!;1 t{Jt ~ourt 1t1aulb !Jtbe no btrettlon 
at aU, ,flUt left tbe fame to tbe~ounreJ, to bo f)erein tubat tOeptOoltlJ{Jt beft; a_ 
to tbe ruing out of a Venire facias d~ novo, fo~ tbe new l~rpaI of tf)c matter, it be~ 
f)obeb tl)em to ronffber tueU Of.t{Jhtl fl)~ ill ),lain it will be to argue t{Je matter in 

. . ira1t1J iftf).ett be anp btfett iii t{Je fpedal iDerllitt" anb fo~ tbe fupplping of all :e ~:::yelo~c~aJ llcfett_ in.a lttW (pedal@erbitt, a Venire facias de novo tua~ fueb fo~tb . fo~ a nelu 
new T;yal. ~rpal. 

An A{l;ion or 
Trefpafs and 
Ejettmem. 

lillen Plaintiff, againfl: Ahrahalll 

Defendant. 

U ~Otl a ~rpaI at tbe ~ar I1p an E~ex :l!urp-, in an ~ttion of tarrerpar~, anb 
. "lj.c,ct:1}le~t, upon Non cuI p. pleabelJ,tfJc matur arifing upon t{je ~mtr, lttbicfJ 

1Ua~ '111 tDUCljlllg tfie .~uftolU of a €,opp bofll ~anno~, 1ubetbet tfJe ~opp'bolbu~ 
upon $ir allmit,tanCC!1, babe ufeb to pap Fini:s uncertain at t{Jc will of tfJe 1l.0~b: 
o~ Fines f.;enain (S.) fb£ b.aIue of two pear~ tient, anti no mo~r : ~O p~obe tJje fiue\t 
fOt to beunc£rtaUl, t{)e 1P1aintiff'llib !fJc1l.1 fo~t{J bibcr~ ~oltrt flon~) of abtnit~ 
tpllce~upol1furrenl1tr~)anb tIlat tbe flJ1c~taItcn flp t1)£ ~ofb 1ucrt:not ccrtain,bttt 
ro~ettmtp CtJCb a fUlll, anb romcthne~ allotbtr fum, but alwap~ untler tbe balue 
of tb)llp~r~ £ifnt~ anti noneabObe tbh1. Wi.1liams Jufiice, anlltbe11lboIe~aurt (ab~ 
Cent Fkqlciling C~iefJuH.iee) to p~obe a ~UnOlll fo~ unccrtaintp of fine~, anti not to 
he t~tai~ two ptar~ acnt, tUtU oug~t to be 1lJdl1cb <!tourt !TioUp, anb tbat in 
€afe~ of bcrCrJlt~,~ tf)atupOtl Cud) abllllttQnCe$ t1)ep' babe ufcll to pap fo~ fine~ 
a babe t1uo peat~ ~tt; but aoIIl1 to p~obe unccrtaitltp of fine~ (tbo' in €afe~ 
oftltftc~~) i,f t4.£ fillt~l1t unbertlJe balue of tWo pear~ fi~n~, tbefe are no p~9f 
at aU, fQt~~efl.Ut$oogIJtto b£ aIlo"~ t1uopear~ ticnt, f(1~ ltt~ agoob (nROlU, to 

pap 
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a fo~ fine~upoll ai)lnittancc~, tbd.talu~ of two pcar~ J!icitt, Ci~ unber ; antJ tbe 

N1:0f~ oUgl)t to be in ttufe~ of befccnt, fo~ t.n cafe o~ a furrentler, .o~ a J)urdJafe of 
a ~<€opp4Jolb,d)e 1!o~i) map t~ke ~bat ftnebe hltll, but furl) ftnc$ ari no p~oof 
til p~obeibe taking of unccrtatn fmc~ bp tbe €ullom, but !l)e fam~ ouubt to .be 
in €"afe~ of befcellt ; anti a~ to tbe <trafe aUebgcb to p~obe f~ne~ uncertain, upon 
a befcent 1.tlbcre a ~oPP-lJo\t1cr fl~rrcnb.~eb to tb~ ufe of a $tboltJ fO~'bc~ life, tbe 
temainbcr totlJeufe ofbi~ .iontn~atl, anb bte~, tbe.~on ~a~ abmttteb, al~b 
paib.fo~ bi~ fine abobe tl)e balue oftlUo pear~ ~cnt , III tfit? ~afe tbe ~0111~ 
not ill a~ bp befcent, but bp ~~rc.bafe, anti [~~a~ tbe ~pll1tOn of tbe lubole Plaintiffnon~ 
€ourt; anti (0 tbe i)laintiff perccl\1ttl!l tbe ®pll1l0n of rbe <ttourt to be agatnll fuited. 

b.itnJ bemme non~fuit • 
. 

The 11aG:er and Governours of the Queens 
Free-School of St. Olives in Southwarl{, 

Plaintiffs? againft-~ 
Defendant. 

U 11'ona ~tpnl tlttl)e ~a.r, in an ~d:io.n of~rerpa(g aub dijectmfrtt, upon Non ~n ~CI:~on o~ 
culp. pleabeb, tbe <trar~ upon tbe ~btbe!1ce appentl'b to be tbi~ : ~be ~ide in d:J~:nt:n 

<muetlion beillg fo~ a 'au fe, tbe <aue~10ll IJl.tr artfe upon tbe ~ot1nructioti cf tbe ' 
Iail min of Fredrick Coleman, tuba. bctng Celjei.l of tbe ~oufe in tbe 19ariffJ of Sr. 
Olaves Southwark~ 22 Eliz. mabe .bl~l.aft ~d[ flnb ~~llament in 1tl~itingJ anti 
tberebp btbifetr tbe Carne !l}oufe unto bt~ Wtfe fo~ .ber.ltfe, tOe remainber unto A. 
hlbo 1tla~ an 2n~ien (if be tboulb t~cn be a.Dem3en" anb a perron capable ta 
take tbe fame) If not, tben t~ tbe 'etr~ ofbl~bobV laWfullll begotten, aub ~ie$, 
tl)e Wife bie~ ,A.. in tbe ttmatnber 1t1bo W~~ tbe ~lten,enter~ ani) rnjop~tbe fame 
llibcr~ 'Pear~, aftertnattr~ be botb barg:alll a~b fell .tbe fame unto B. tbc hlbicfJ 
jDeeb 1ua~ inroU~b; aftc~tnarbp be Iebte~ a flUe tbertof to tbe fanie ~ar!Jain£f, 
1tlitb~~odmllattOn~ ~btcb tnere aUbab, anb fib£ peatl pall (tbe ll3iUf)abing-
tl)i~ further <trlaufe llltt J anb fo~ befault of Curb :l(ffue, tbe tcmainber to tbe Ma~ 
neTS and Gover~ors of the Qleens Free .. S.chool of St. ~laves in Sout~wark, 1tlbo btougbt 
tbh1 E jcCtione hrma: fOl trp-al ~ftbe ~ttIeuuto tfJt~ ll)ouf~ agamll tbe ~clrJJfiinft, 
fUPPOU1.tg tuat 1\,. tua~ an ~hen, tubo m~i)e t~e Zargam anb ~alr, tfjat be bietl 
1tlitbout:J!lTudtblll!f, an~ tbat ~o tbe ~ttIe tltb accreltJ "!tb come unto tbem bp 
tbe I aft rrmainbct.. ~gatn1l tbt~ fOt ~be jQefcnbantg ~ttJe it 1tta~ firft ffJrlttcb 
tiJat A.1Ua~ a JDell13£n tbe p~oof of tllt~ wag upon tbrfe p~o!labihrie9' (S) tbat 
in tbe .roecb of~arg~in anti ~al£, be ('aU~ bimfdf a free:man, anb'f~ fihclutfe 
in tbc fine : ~n~ alf~ tn rcgarll tb~t t~e ~tatute of 22 M. 8. ca~. 8 Raila! Ti r. A liens,f. ~~~~e8~~a. 
10. botb p~obtbtt ~hl"ll~ from bung of nnp ~rab(', Upon pam of fo~feiture of aU 8, &.. F 
tbeir gooi)~; ani). tberefo~e (a~ tna~ .u~geb, anti mutb cnfo~ccb) be 1llouIb not (I 

babe incurr~tr tbt~ pcnaltp (be ererctfinll of a ~r~~e bcre)luitbout being fitff 
mabe a .ID£~l;£n ; ~t lUa~ a~ro fu~tber utgen, tb~t if be Were not a JDcni3en; pet 
lJere i~ a ftne lcbleb bp blm ~lt9 }j)~Ll~hltnattonl1, anb fibe pl'ar~ .pall, anI) 
tbi~ ffJoulb be ~ ~ar to tbe ~Iatnttff'g ~ttIe : 9!~ ltt~~ aito furtbrr urgeb fo& tbe 
lD~feni:lallt~ ,~ttll', tbtlt tbe name oftfJt <trOtP~~atton t~ not ngDt 111 tbe ilcbifc Ii;: 
m~teb unto tbem, anti fo t~cp tUll t~Ite notf)1I1g tberebp; t-ficp Wcre incOlPo~atG 
til bp tbe name of tbe Gov .. rnours of the PoifdIions, . Revenues, and Ettarcs ofthe 
QEeens Free-School of St. ,Olaves in SouthwaJk. anb tbe bdlife bere 1t1a~ oulp unto 
tlJe ~obrrno~g of rbe fmb free-~cbooI: 9ft hla~ aIfo furtb~r urgeb tbat tOe' 
ct!o~po~ation coulb n~ttafte anp t9ing bp t~e fa~b~ebifl', fo~ tOat tbe .statute of Statute of 
34 tJ. 8. cap. )'. of WIlls, batb tbt~ ~X'cept1on tn It (S) ( EX(:epr Bodies Polirique 34 H. 8. cap + 

f and 
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and Corporate) fo tbat fip tbi~ tbep are e,;cepUti from tafting bp tOe ltf)iU. ~o 
tbi~ it 1tla~ anftoetell 011 part of tbe ~lail1tiff', tbatnotwitbftantling tbiclf 4tlaufe 

Coke I· part anti <e,;ception in tbe ~tanlte of ;4 H. 8. 9lt i~ refolbetl) Coke I. pars, fol. 25'. in 
fol :2" &c. Porters Cafe, tbat fucb a bebife i~ goob : ~nb a~ to tbe natt1e of tbe ~o~P01atiort) 

bp tbt bebife tbe Came i~ lUell anti ftUfitientIp limiteb unto tbem. Williams ju-
fiice. ~J)eni3en Ctllln1.'lt bemabe, but bp 1!ette~~ ~at('nt~ oftf)e,fiing, or by act 
of Parliament; 81111 fucb an :1ftTue cannot be fuffiuentIp p~obeb 1tl1tbout matter of 
Jlieto~b·: ~tttJ ifbe batb loll bi~ i!etter~ of intleni3ation, be map babe a ~onnat) foke 1: part,~ a~ appeatet{), Coke 5' pars, fol 54. in Pages Cafe; anb p~oof b·p ~ppeUation onlp 

• 5,4· v c. i~ no p~oof at aU. 2n~ to tbe befcent, it ina~ anOnereb fo~ tbe }j)iaintiff$, tIlat a 
beCcent ({Jan hinb a ~o~po~ation : ~tlmitting Ilere A. to be a jDeni3en.. tbtn tbe 
cttaCe i~, ~enant in taiI,tf)e Jliemaintler in fee;~enant in tail bargain~ anb feI{~ 
·tbeUantl, bp jDeeb 9(nroUeb, anti tlfter1natll~ Iebie~ a fine Clftbi~ to tbe fame 
~argainee 1tlitl) ~~~damation~, Wbetber flp tbi~ anv a~ttration i~mabe)a~t(J 
tile Ilfllate in $iemallltier : :1ft 1tla~ urgetl fo~ tbe }Plalnttff~, tbar no altrration 
btl tbi\11na~ mabe to t{)e ~~ate in triemaittber, fo~ tfJat tbe partp tafte~ £1).1 tbe 
~argain anti ~ale)anil tbeftne (ubfequent el1nre~ ol1lp bp Wap'of confirmation., 
anti tile )!)~odamntion~ tlo ol1lp fl,ar tlJe :1In:uc~, flut no~ Ilrauger$. Williams Ju~ 
fiice. ~t i~ beep dear, t{)at bl;' tbt£t ;2l5ar!lal~ anb ~al~ tntoUetJ" anti bp tbe fub
Cequen,t fine l1tlitb }j)~oc~amatton~~no alt~ratton at aU uf m~be ,alf to tbe ~fiate .in 
Jtemalntler,antl (0 tu~$ tt ber.e abJutigeb tn tlJe Lady Arabella s Cafe; but otber1tltfe 

Coke 4' part, it batl been deadp, If tf)e ~tne ba~ ~ef.n ficll Iebteb befo~e tOe ~t.ttOnnl£nt, fOl 
f. 70, 71. &c. tf)ere be fboulil taIte ~~ tile fln,r a~ ~t 1~ Jub,tfctl, CO,ke 4. p. t. 70, 7 ~ .1n ~indts Cafe; 

ann acco~binlJ to tlll~ 1t wa~ Itkdlltfe fo abJUbgeb til tile berp pOUlt.. 1 none W il
Wilmur and mur ann Knowls Cafe;: 2Il.ntl1tlbere a man tlotbmake a jDeeb of;2l5argain anil ~ale 
KIl9Wli Cafe to onc,anb befo~e ~nroIImmt of tbe jDeetl, be lebieclf a fine tberrof unto anotber 

aftertuartl~ tfje Deeb of ;.$argabt anb ~ale i~ ~nrol~etl : tbi~ tball notu aboUI 
tbefine. Hen. Yelver~on,.~~ere be tafte~bp tbe;l5arga.tnantl ~~le, tbi~i~ no bif:: 
tontinuance ; otber1t1tfe It l~ 1tl~ere f)~ taltel1 bp tf)e fme;lmt {Jere Ill' takel1l1p tf)e 
!l3argain anti ~ale,~nb Co no blrc~nqnuance t{)etel1p : ~fle €our! lttere aU dear 
of ~pinion fo~ tbe ~ltle oft{)e ;d)latutlff~,tbat,tbep bab a gootl ~ttJe,anti fo mut{) 
tbep e~p~etTeb( 0 tbe <9!Utp, tbat tbe €o~po~atlonllai:l a geob ~ttle anti ttJe ~laiJl~ 

This matter tiff claiming untler tllemJ anb t{Je '9"!urp betng reabp at tbe ~ar to gibe up tbdr 
e~::!~t \e. ~ertlict .. tbe jDefentiant otte~eb a €ompofitio~,an~ fo 'tbe matter ina$, entleb bp 
~\Veen the agreement bettueen tbe pattte~, anti no ~erbut gtben ; but it :1[uto~ 1t1ltbb~a1tln, 
parties. anb Co tbe ~urp we re biCtbargcb. 

Stanton Plaintiff, againfl: Barten 
Defendant. 

An Action of 1.$ an ~ttion of }Debt upon a ~01tb, mabe at S. tbe J)rfenbant pIeabdl, tIlat tbe 
Debt upon a tbtfamt· tua~ mabe upon ~ co~tltPt €ontract malle at al1otf)er place,anb Co to a~ 
~o~d. f boitl papment of tbe ~OltP bur bp tlJe faitl ;2l5ontl upon tile ~tatute of 13 Eliz. cap. 
~tatute 0 I' . tt! I ~ '~ b fiJ k J3 1LIiz.&c. 8. tbe it) tlmttu. rep peu)tbat1~ wa~ mabe ona uc, anti ta e~ a ~raberl1 abfque 

hoc, tl)at tbe Came 1tla~ entretl tuto upon a co~rupt cttontratt ; bereupon tbtp inert 
at ~tT.ue;tbe venire facias fo~ a :1furp to trp tbe fame,ainarbeb from tbe place tul$tre 
tbe tOtrupt ~ontract 1tla~ faitl to be;upon tbe trpal a ~erbitt 1tla$ founb fo~ tfje 
~laintitt. ~t wa~ mobeb fo~ tbe jOefentiant in arrefi of ~utlgment, tbat tile ve
nire facias 11.la~ not tuell d1narbeb Joa tf)at tbe ~rpal moultl babe been fip a ~urp 
from notb place£f, 1tlDeretbe ~onb wa_ Cealeb, anb from tbe place 1tlbere tbe C(J~
rupt $greemmt l.Ua~laib to be : ~"t (Jp tbe opinion of tbe tubole f!ourt, deadp 

tbe 
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Odington ~Iaintiff, ag:inlt Da1-by) & A/. 
Defendants • 

• 

I~ a ~~it of~tro~, to rebetCe a 9rubgmc!tt giben ~n ~n $tticn.of ~rcrpor~ A Writ of~. 
anlJ ~Jtttm£nt, tbe c!!aCe appearcb to be tbt~ : ~n EJetlwne hrma:tt.1itiS' li~IlUgbt ror ro reverfe 

afTainli two, tbe <entrp in tbe ~edaratilln 11.1a~ taib to be in t{je plurfl~ n,utl~er aTJu~g~entdm 
" em. I~' "",f1%' t I' y;.,' ¥'11~' ~ , relpalS an Intraverunt ....... ut tb.c cJ:PU ltOn anu"'I.:jcttlUcn alb to vetn tye ~mlJu!(ir numrjCr., (S) EjeCtment. 

Expulit & Ejecit ,. tbt51t1a~ mObe~ fo~ <erro~, anb 1llb~tf)er tlJt~ W'T\. noht amentl~ YeIv. 224. 

aIde o~ not, 1tla~ tbe oulp quclilon. Yelverton Juthce. ~.\uo 'Pcar~ linu, two I Brown!. '49-
1u"tc tntlicteb ~cfo~e me at t~t2llt1i~e~ fo~ feIonp, tn caCe ~f hfc, an~ founb n7Ji~ tp, 2 Cr. 306• 
nnb tbbt 9tntJtcttnent 1tla~ tn tbe fingular ntunber;anb tf}l~ appearIng fo um~l rut:, . 
~ tloubteil l.Ubetber tbe :1!nbictment 1tla~ aoob o~ not)anb fo fo~ tbi~ eaufe '9r lr;a~C An Tnt:m~nt 
nap tbcreo£ltbi~ after11.larb~ :l{ tnobc~ at fJ~ ~ab1e t~ tf}e ~ltbge~ ,eigf}t o~ ntfic of ~~e;a:tiesa ter 
tbetn being tben p~cfent, to b.abe tbcl~ opmlo~~ {Jcreltt, anti bp all of tbl'lll dcadp found guilty of 
tbe ~nlJi£tment 1tla~ goob,tbt~ notwltbffanbtnlJ, anb well amrnb,lbIc, nub fo tlJe Felony. 
fame 1tJa~ arcoti:ling~p amenbetJ, anl1 tf}e pattie~ afte~1nnrb~ Weti' btlngrb fo& U,e 
fdonp. WilliamsJuttlct'. 9lbo~crp muc'l) reI~ upontbl~~U1)lJn~ent, but ti)£t:e i~ 
a ;JOooft qIafe upon fbc matter tn tbe berp POtltt. I I H.6. t. 2. & t.14- in a W'it De II H.6. f. 2. 

Forger detauxJaits, upon tOe .statute of I H. 5". cap. 3:t~e lID~it tuO.g imagina~it fo& ~ 14· 

imaginatus tuir, anb tf)c fame 1no~ tb1Zl~e a.tncnbcb Ill'tbe a1nari'l of t~e €ourt : IL~ut;.O:ap. 3-
~bere 1na~ anotbcl c!!afe £lIfo abJwbcrt:1), In. an ~ctlon of ~rffpaC$ anl) \!Ejett~ 
lllent (1Ul)id) i~ ~o ~e q~are vi & am~is) vi (3(. armis bJa~ Otnitteb :l{ltbtttnent l.tta~ 
giben fo~ the ~'l'amttff) anti lt~Gn tbl~ a lW~tt of <tCrro~ b~ougbt; anb bp tfie ltlboIe 
~ourt tl)2 :J\uu\Jincnt 1tla~ affirmcb. Man Se~tlndary, ffJe1ncb fo~tb'a 19~efil)cnt in 
point, \l)berc t~o iftetut~~~ b~!lu!Jbt an ~ttton of lOebt, anb bab ':]fubgmcnt to 
reccber, anb t~Uf wa~~at~ 1n tIle pl.ural number ; un}) alfo t~ep reeobereb fud) a 
fum, pro ciarnms qua:' futlmmt, pro fuft.tnuerul.1t : Up~n tbl~ a m~tt of ~rro~ b~oulJfJr, . 
tll~b t~e fame b.1a~, f,~}ienbcb, an~ ~l~ ~are ~a~ In 2 ~~ j lac. B. R. ~nb fo in tbt~ Declaration a .. 

Pmltlpal ~afe, fit. Y tlvel (On, WIlll"m_, ann Croke, Jutbces, abrent f ]emml'nv Chiet d d 
, y .... . ~ .,' I v:. 0 men e per 

]ult1ce. ~l)e jDCCh.1.",~~!'1lt OUgl)t d~a~ 11 to ..,c amenbrb, anb bp tbe auIe of tbe Curiam. 
c!!ourt tbe fame ~u.;f a~,n"rlJd! ~CCa?,bmglp. Nota, ~~at Man SecuI1dary bib tbcn I BnUbos· 
fap anb ~ffirmy tijat~.;l t~z ~a(e tifD~e trmemb~eb) 1ilbere tbe vi & armis 11Ja~ o~ 
tnitteb, tltlb :;:'~'tl!!l"" '~~~'pet glben bcr~, upon tubidJ a lW~it of ~rro~ tuap fI~ougf}t 
in tbe €}:eljequer c,1lit'1 mbtt; anti tbe fame re berfeb fo~ this onlp <!frro~) anil not 
fu£feub to be amen~ .. "'~ 

Fi. Nota, 
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N1ta,Priviled~ Nota) :J[n a ~nre of ~&ibilcbgr, A. an ~ccomptant Ultto tbe ll1in!J in'IJi~ e~: 
of the Exche- cbecqllCC, 1Uil~ (ucbberc ill tbi~·cttourt, anti fo~ tbi~ ranft, ~~ Baron Souchel'tom 
quer perIod. came into tbe ~t'IUrt, anti ffJetucb Eo~.tb lJitf ~J)oh (If ':tlccompt~ to tf:Jt JJting, ant. 

affi rm~ thi~ to ~c fo in ~ou~t, anbfo p~apeb tbe it)~ibtlrbge of tbt ~oUrt fu~ flint, 
anbtf)attbe ~Ult bcre tn t{jt~ Il!ourttntgbt be fiapdJ. Yelverton Juilice) bematt~ 
filof Man SecuDdary, tubat ttc courfe of tI;e &!!oUtt 1t1a~ in fud) a €afe, anilbltln 
tbc i9~tfilJtnts wcre, flub tu~ctbct tbe€ourt batb nfdJ in fud) a \!true to grant 
tbe ~~ibiIctlgc upon fucb a flare 'lnl.lCrtn~llt of tijc~aron onlp; o~ uponpl~abin!l 
Df tl)i~)anb w~ap(r of tiJc fame bp t(Jcpartp! Man nubt anf1tler to tbe €oUttJ-rbat 
Up ail.t(jc ~~cfibr:llt$, upon tbe J.!)~aptr anb ~1.1ertnrnt of tIJe ;l5aron onlp, anti 
1nit~oUttlllP ~leil tip tile ,attp ~tnt ~Oltrt1)atb uftt) to grant t{Je. ~~.ibilcbge ;,4nil 
f.o the fame ti1J~ atCl1'lt£'i) in t!)i.s cact, upt{Je !tuft.of tbe I€~nrt i.1.litI}Oltt anp ~Iea 
o~ ~~aper of tiJe partp atco~i:l1l1g totf)t ~~fibrlJt~ tn tile hhe rafe. Williams Juttice, 
h1a~ fii~oJt{Jh.1 tl(ttlint1 tbhl', tIlat tbe fame ougbt not tobe grantrb np:on !be bare 
~bermrnt O1~lp of tbl.' ~aron, butt{jl.' fame ouglJt to be upontge fl)Ira ,ani! 19~apl: 
crof tbl? partpl)imfelf; ani) f~ tOere a~e manp ;)Oooftlf ~bjnblTeb in point to war:: 
rant tlJi~ ,t1)ot 111itbont plcab11lg of tbl~ bp tbe pattp {)lmfdf, anD lD~aper of tbe 
flllllC bp {Jim; fi.l~ 1t1it{}outtfJhl', tb~ ~pl'lrt cannat itl101t1 rcrtoinlp 1t1f)ctbcr be be 
tf)efanle partp o~ not) fo~ lubom tbe l'~il1Hebgcil1i&~apeb • 

in Trefpafs 
Cafe of the 
MarlhaUie. 
2 Cr. 3'4' 

• 

Jones Plaintiff: againll Smith 
Defendant4 

• 

U1&on an ~crcll J tbe €afe appearcb to be tbi~: ~ lllun Ula~ srrdleb upon a 
~~ocef~ to appenr in placito t~anfgreilionis, at tIJe l1.tourt of tf]r ~a~affir", 

ad proximam Curiam, tberebelb, George Croke tI£tnttrr.eb updn tbe llobp of tfJrir 
i&~efcdptiQll ,blbirb i~ not goott) alof tIle famt i~ lain; rqrtep {fielD tuat me €onrt 
of tbe f1lI7arffJaIrie i~ an ancient €ourt,. attb tllat t[l£p ougbt ttl balb ~Iea) anti to 
babe :]urifbiction of aU manner of~ct1on~ of (~rc(pa[,S, infra virpm; tbi~ t~ too 
lleneral anb fo not goob) bd~g ~l1ainll tb~ i>tatutl? matlc 1ttbid) Itmitl1 t{Jeir ~tt~ 
tifbiction. ~nIfo tbeir ~~ercrtpt10n goe~furtbcr, tfJat tbrp l)abefTlpHaves)tu{Jtc{J 
taUt ufcb to frrue tbe 19~ocelTe~ of t{je ~ourt tbcrc: l\!fJC ;l3obp of rOeie lP~cfcrip,.. 
tion bere i~ not aoat!, being againfi tbe A)ratuU of 28 E.. 1. hlfJicfnnaftc~ a bi~ 

~ AffiC placito fiinctioll of tbdr 9!uri~bic,tion ::111 ?o: AiI: placito, ~ 8. ~n ~ttion tberc b~allglJt 
5B• &c. upon tbe !btatutcof Marlbrldgc, fo~ tl~tbUtg of a lDtt1rtf~ au! oftl)e ~IlUJttp, nub 
Coke 3 pars, mah~;r no mention of t'!Je iStatlttc a~ be oug6t to bO,allb tbcrcfl'l;e not !Toob, Coke 
fol. (cB. (of'le. ~ plrs fol. 108. a. Sir Henry Conltables Cafe. ~ mOll map p2cfcrt~c aguinn it ~ta~ 
Sratute 0 J • ~. • h ~ffi t·b v:. t ",r . ~' . ~~ :A 
17 E. 2. C. II. tut~:i!l~~tc,) l~ Jlt t~£ ~1Ij. rma 1 e, ~u not wJltyt~ III t~J4:.,:Jr-;eg,tibc) n~ {tp tIle 

~mtute of 17 E. 2. cap. I ~. De pra:rogativa Reg:s, ~P .1tl~idl it i~ p~(llJii!di, Qgod 
Rex habebit Wrrccum marls per tatum Regnum, tbt~ t~ £l lDecIartltioll anb nflit:: 
tnanc~ of tbe ~ommon 1fa\t1; flnb nothtitbfianbing tfii~ ~tatute, a man mal.! 

II H. 4. f. (6. p~efcrtbt to b~\lc a 1tl~ccIt, a~ appear~ I I H. 4J· I 6. ~t~m~ord. f. 38 • a~d Fin. N. 
r/3c. Brev. f: 9 I. A. ttl tbe Book of 30. AfT . .p J. 38. rQ!{Jc. lP!efCrtpttoll tlJcre DCl11g to tar:: 
~o Affif.placito rp a btnrcf~out of t~e ~OUlltp, bclttg a ~tlJattbe ~tfltutc, anb tIJ£rrfo~cbl)ib : 
38. • <9-1t i~ alro berc furt{Jl!t ffJe1tlcb in t{Jdr ~~crcription) tl)flt tlJC)) l)abe ufeb to babe 

Tipfiaves are t\!nU5, to cremeI.' tbc ~~ocer~ ~f t~c ~ourt) upon commanb to tlo tbhf, 
anb botb not berc f{Jrw tbat tbe partp htl]ld) bIb make tlJc aruff, ll:Hl~ portacor vir
ga', at tbe titncof tbc ?I1rrcft tna~e; fo~ If tbep comlllanb onc ltlbic{J i~ not porta
tor virg,re, fo~ to arrefionc, anb aftcr1tlarb~, anbbefo~c tlJe arrcll) be il1 mabe por· 
tator v irgre) anb aftertUJttJ~ be botb ~netl tbe partp bp fotcc of tbe commnnb,tOi_ 

~rtdl 
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$rrcff i~ no 1Unm~ to be jullifi~b bp; Oint: ::Illfo it i~ fttrtl)cr ft't fo&t~ bere, tbat Or 
bib arreff lJim fo~ to appear at tbelt ~ourt,ad proxlmam Curllm.Witbont ilJetninrr 
of tbe nap certain lubl'Jt tbe JlC~t ~ourt 1Ua~ t(J be bdb;fo~ to fap at tbe nert ~oltrt J 

tbi~ i~ too gentral, anb fo be map be bctfnneb fo~tp pcat~ bcfo~e onp <!tollrt m~lp 
be beIb,but itougbt to lJabt been tlJc~ct"tb~t be 1tla~ to a'J,lpear,ad proximam Cu-
riam, to be belb fucU a bap.,anb fo~ tlJ~~ ot~llffio11 tbe f~me 1~ not goob : :znnb a~ 
toucbillgtbi~ itt llcrp pomt of crcepttolt, t~ tbe €'afe ~n 9 ~11Z. Dyedol. 2ch. placi· 9 Eliz. 2. 
to 3''' .le CalC of Godl1lanchefter, Where tbe fame 'crceptlott t~ taken, Wbere no bap Dyer f.262. 
tuaJ Ptefi~eb to tbe ~cnant itt tbe A\unl1.noJt~, ,but ottlp 3,d p~oximam Curiam, drib plaCl;o H7 .. 
fo~ tbi~ eaufe <j(Ullgmrnt 1Ua~ rcbetfeil :4])11 tbe otber nbc It 1Ua~ utgeb fo~ tbe 
MarfuaHie, tbat proxima Cur ia bere botb well ctppear bp t{leir S(urifllictill11; tubiclj 
i~ to bolb tbe ~ourt de die in diem, anb fo tbe fame ~tb becn al1110p$ ufeO ft1~ 
tbefe fo~tp pear~, blitbout ~t1ning tbe bap ceruti!1 blbcn tlJe ~OUtt 1Ua~ to !le 
btlb. ~~ touebing- a companfolt mabe !letween tbt~ €otlrt,anb tbc 'tourt of B. R. 
Williams ]uttice. rqrbe ~ourt of !liing~ :2Dencl) i~ gteatet,tflatt anp <!ronrt itt €irr, 
fo~ tbat aU <!!outt~ itt <!fite tid. ccafe,tnl)ctt tbe ~ourt of JJti.ng~ ~rnclJ fit~+ Y e I. 
vertonJufiice. ~bep OlliJlJt to lJabe lbe1Ueb bere tbe certdm bap bl~Cl1 tbe nett 
€ourt lball lie fielb. Williams JuHice ogrtctr itt tlJi~ dcarlp tbot it ougbt to ap; . 
pear, lUben tOt fonle ~OUtt ff)oulti be brIb ; anti fo~ tbi~omiffion, tl)e li'lfa The Plel nor . 
bere i~ bitiott~,~nll tlJi~ bla~ tbc dear opiniott of tbe 1nfioIt (tonrt, tbut tbe lPlca, ~;d~rcl~~~g~~r~ 
bp wap of ~ttmficatiOtt of tbe. ~~r£ft, 1tta~ not goob, anll Co bp tbc liiulc of tOe .' 
€'ourt, tbe p.artp arrellell wa~ blftljargcil. 

; 

Succqmb Plaintiff, againfl: Wardnet 

Defendant. 

N~ Ota, tarbe 4!oud 1.t1a~ mobeb fo~ t~ babe a ~cVldlbtt after alDcillUrter, tlitb,~t~e~~~~:e 
tbbftl.1itbout tbe atTent of tbe partlf~!rqro tbl~ It tua~ anftueteb) tl)at tl)e fame rer cannot be 

tannot be tuitbout tbe atTent of tbe parut~, atco~llillg to tlIe ttefolutioll in p(Jint~ without the 
Coke 3. pars .fo!. )2. B. in RigewaysCafe,nnain~ fbI.' .opin.iot~ ,in 9 H. 6. fol- 35. ~~l~ :g~nt ~:ties< 
nAt tbe <!l)plltlOll of tb~ 1tlb01e ~outtbere, m tbt~ p~tncrpal, cafe, ~o gtplea_~~p Cok! 3 pm, 
tall be grantCiI bere, bemg after a jOemurrer) WltJ)OUt t{fe ruTcttt of ttJe partt~~ fol. 52. rfyc. 
bercunto. ' 9 H. 6. f. ;;5· 

Mo .. 461, 861_ 
J Ct. jI8. 
#q:Jj: 113· 

<"',1 2. Cr. 1=.-7,270 • 

Coveney Plaintiff,' againfl: Wood ~ol~.~: 27.' 

Defendant. 

JJ~ an $ltiott upon tbe ca:afe. fo~ a p~omife, upon J'Jon affumpfit plcabeb) a Werbict Action upon 
1t1a~ fomtb fo~ tbe ~hllnttff.) anll llamage~ gl\lCll : Upon motion fOt tbe .roe, the Cafe for if 

tt1tbant ill arrdt of 9lubgmettt, tbe cafe appcareb to be tbi!; tbc .IDcfcnbant 001: ~olml[e. 
bing of a ~oufe bp a ~eafe~o~.t1ear$ of tbt! flaintiff, tbt :Ileafe !lCiJfg c;rpirrti, e. 220. 

anti tbe, .IDefenllant bel~g ffdl m potTeffiott ., lit conutJeratilllf tffat tOe iF>lahltiff . 
waulb (uffcrfiim to ett]op tll£' potreffion'ot tlJt $llufe, ttntil M,j'cnae1mas'tijcJi )'cett 
tnrlling, bebib amtme anllp~o~i(t t~:fabe ~f.m Darmfef~; a'nb' alfofo;? cUrt!! fab 
tbing, tubicb be t1)oulb be oatnntfieb1ltt tbt'*ntetit\tbp' (eaCO-Ifll! fJt~ pu(fetiitirlcon~ 
tinueb intbe-fame;IJe bib at}llme anltp~01nlfi-tf.l'plip flit" tllla'pence: (E!~c })hrftttift 

fctp 



Judgmfllt 
R..uod quewlJ 
Nil capiat per 
Billam. 

Termin. Mich. 10 Jac. Part II. 
(£t$ all tbi.€[ fO~tb in bi~ }Declaration, anb furt{Jc.r fi)cw.!1, rqrbat .1tlitlJin tbe fame 
time tl)e goure 1UL1~ burntbp tbe negligence ofttje JDdcnilant, ann t{:J.u fo Uv tbi;; 
be batb fuffainc'il tbe bmnage of 40. I. tbe ltlbicb be tlitlllc\,l1anil of tlJ£ jDrfcnbam 
to be paib unto bim, anb tbat be to pap tbe fame hib refute ,anb niH 1:lOt1) ufufe,un. 
de actio accrevir ::It bll~ urgeb fo~ tbe lOefenbant, tbat t{)e i)rdorntion 1Ua~ not 
goob, fo~ tbnt be ba tb not f{Jrtun tberl!in (a~ te llU(t~t to babe bOlte) tLJe 1l!l1u[Jer of 
tbe fartbinlT~ in Wijid) be ltl,l~ thlmnifieb, onil fo fo~ e\lrtp fartbinil to babe twa 
pence, anb to babe call up tOe fame lnitb a Qure in toto fe artingunr, to fUt~ a fUIll, 
anti to babe brmanllell tbe fame. Hen. Y elver ton. ~bat tbe .IDedaration i~ goob, 
anb tbat rbe ~lnintiff ougl)t not to roc1n tbi~ in fJi~ .IDccIaration, fo~ tbe p~omUt 
bere b.1a~ genrraHp to fa be tbe jplaintiff barmIef~: ~nll be batb tlrcIarell, .t'bat be 
wa~ bamnifieil unto fo~tp pountl~ in fJi~ befau!t ; anb tbht i~ fufficirnt) a~ to tbe 
twa pellce p~omir£b to be paitl fo~ eberp fattfjing of i)atnage lnbic!) be fullail1£b, 
tbi~ i~ onlp bp map of abbition to tbe fo~m£r anti p~incipal p~omire, lUbirb lUa$ 
to fabe f)im bnrtnlrf~, 1nbicf) be batf) not bone, anb fo a {;~eacb of p~omir.l?, anb tge 
~Iaintifffa~ tbi~ bab gootl caufe of 2littion::Jl;ut if be bob (Jerr brmallbeb tbe two 
prnnie~ p~(Jpo~tionabrp, 2 pence fo~ rbeep fartbing, tgere be ougbt rrrtoinlp to 
babe erp~etrdl in bi~ ,IDtdararion, tOe tertain llumurr of tbe fartbillg~, but bere 
be onlp bemanb~t~ bamage~, in 1ubiclllje 1Ua~ bamnifieb up rca ron of tbe bur: 
ning of bi~iJoufe, occafioneb bp tbe i)rfrnllant~ befault anb neglect, ani) fa rbe 
lDedaration i~ goob, anti tbe ~laintiff to f}abe bi~ :}tubgment. W illiams Jufiice~ 
rqrbe 19Iaintiff bere in tbi~ cafe ouglJt in bi~' J)cdaratioll to babe numb~tb tbe 
fartbin!J~, fo~ t~at bp tOe p~omife bere a~ it i~ [aib] be i~ to babe t1tto Innre fo~ c~ 
berp fartbing bamage bp !Jim fuffaineb) cum inde requifitus fuit, fa tbat tbe }&Iain' 
tiff' fiere oug!}t tof)abe e~paelTeb a requell bp bim mabe, anil tbe certain number 
of tbe fart(Jing~) anb Co to babe bemant:eb tIDo prltce fo~ ebetp fartbing, Q:~ in 
toto fe attinf;'.!\1ttO fo mutb, anb to iJabe bemanbei:J tbe fame fum; fo~ tbere omitTi· 
on~ in tbe lOedaration, tbe fame i~ not goob. Yelverton J uLHce agrectl herein,t(Jar 
tf)e ~edaration bere i~ not goab, fo~ tbe ~ction i~ framrb upon thlo point~ (;;) UP1 
Oil tbe p~omife to rabe {Jim barmTer~ gcneraUp : ~nb fe.conblp, Upon tbe PJomife 
to gibe iJim two pen~e fo~ ebrrp fattbing b~mage fltll~-tneb : ~f tbe ~Iaintiff kerr 
batJ b~ougbt bi~ $ctton upon tbe firll p~mlCe to Cabe bl~lll)armler~ tbl~ l)fltJ been 
goob, witbout numbring -of tbe fartbing~. Willia~s Jufiice agtcrtl deadp 1t1itf) 
bim bercin. Croke.Jbfiice., tbe tlamagc~ brre to bcgibcn bp tbe:lIurp onglJt to be 
fo~ eberp fartbillll, anb tf)etcfo~e tbe fartbing~ eug!]! to babe bern numb~fb bp 
tbe ~laintiff in bi~ J)edaratioll" ani) fo~ eberp fartfjillg, tina prnrellamage$ to 
babe bern tiemanbeb: ~(Je 1nbole Iltourt dear of tfji.;r @pinioll, tbat tlJe )plaintiff 
ougbt to ()abe nlttnb~etl tb~ fartbing~, an~ tbe tlUo p£nc~p', a~tJ fa ~o babe tie:: 
tnani)ebbi~ bamag~ aCto~btJlg to tfle.p~omlfe; ann fo~ tbl~ omuTion In tbe .IDe
daration, tbe fame l~ not goob:acco~bmglp tbe fiufe of tbe ~ourt l.Ua~, q~lOd que· 
rens Nil capiat per Billarn. • 

Lindfey Plaintiff againfl: AJley or Aftoll 
Defendant. 

~I'!b~ ~pon a I ill! an ~ttion of lDebt upon a ~onb, tonbitioneb fo~ tbe pCrfOltllallC'e of an ~
;~o~~~:! . watb, fo? n011 perfo~lllance tbcrrof, tbe ~ttion b~oltgbt; tbe ~arc apprarcil to 
of an award. betbi~:~b.1o fubmittrb tbetnrdbe~to tfJt awnrb of otbcr~, a~ toucbinn all mat~ 
I RO',a. s, 6. tet~anbtOn~'~L;betut~. botl) ~etnpo~al anti ,l)piritllal between tl)rm; accofbinglp 
G~b·:bs. tfJe~tbitrato~~ m"b£ ibrir ~tnarb, anb fo~·ltot perfo~mancc oftbe fame, tbe Wcti~ 
;. 9~' fr242. on b~oUlJbt ; ~~e ~efenbantin ~atto tbe~ttipll, pleall.~ tbat tb~ ~1l.1aril1lla~, 
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tbat be moulh releafe all ~ttitg unto ~fJeJ~Iaint~tf) tfJe.1tlbicb be bab bone, anb fo 
bemanb~ :llubgmentJSi,&c. ~{Je ~hunttff~o tbt~ rl'plte~J tb~t true it i~,. Quod 
tale tecerunt Arbitrium : ~ut tbep btb furtber arbltratt,tbat tbe IDefenbant fbouIb 
alfo pap unto bim fifteen pounb, at tbe 'oufe ofI. S. a firanger, at fud) a time; 
Abfque hoc quod fecerunt arbmium ~a~tumrnodo, a~. tbe ~efenbant batb aUebgeb: 
~be lDefenbant rejopn.d,tbar true lt t~,tbat ~bep tub atbltrate,tbat be fboulb pap 
nnto tbe 1!)laintifffucb a fum; but tbep tub furtber ~\11arb, tbat tbe ~laintitt 
ilJoulb releafe all ~ctionp u.nto tbe .IDefe~bant, tbl: 1tlblcb ~e batb not ilone; upon 
tbi~ttiejopniIJl'r, tfJe t9Ial1lttffbem~rr.eb ln Ua~ •. Hen. Fmd~ fOHbe, j)efenbant, 
tbat tbe ~~r ~~ goob, but tbe ~Iatntlff~ ~epItcatlon anb ~rtlberre 111 not gO~b, 
fo~ tbe i9latnttff ougbt not to ba"be taken tbt~ ~raber~ ,a~ bere be batb bone Wltf) 
an abfql}e hoc tbat tbe 2Ilrbitrato~~ tanturnmoda, bib make Cucb an ~1tlarb, 'bi~ 
being onIp matter ltv 1tlap of :J[mpIication,. 1tlbicJ) i.~ not" to be traberfcb, al1 ap:: 
'pearet(J bp II Fl. 6. f. 50' ~~ to tbe ~i111arb ttCelf,lt 1tla~urgeb;t{Jat tbt~~llJarbl Il H.6. f. 50 

ilg it wag t(Ju.d matle, i~ not grob i f~~ bere ag tbe cttafe 1tlag, twa bib fubmit tbem; 
frlbe~ to tbe ~1t1arb of otbetg \t1bo bIb a1tlatb tbat tbe IDefenbant fb~ulb pap unto 
tbe i9laintiff fifteen pounb ft~l) a nap,tlt tbe boufe of a tlrangcr ; tbtl11tla~ a \loii); 
a\t1arb;tfiep map abJarb matter of inconbtniencp, a~ to pa,p one bunb~eb pounb, 
anb tbe fame to be pafb p~efentlp;o~ to taIte notire witiJout anp notice giben : ~ut 
to a1uarb matter ofimpombilitplo~ matter againllt(Je:J!a1t1Jurb,an a1uarb hf boib 
fo bete,bp tbdr a\llar!l to make tbe }Defenbant to pap monp to tbe l&laintiff at tbe4 

(Joufe of a tlranger, tbi~ ig bOib, tbe Came be~ng to make lJim it ~rerpaiTo~, anb to 
bo tbat·1tlbicf) i$againtl tl)e.Ua1tl, anbCo bOlb. Hen. Yelverton fo~ tOe I)laintitf, 
rqrbat t(Ji~ Sejopnber ~p tbe }Defe~bant i~ not goob,tbe fame being a dear bepar-' . 
tltte from tbe firtl mattl'r,anb fo 'l~ 5 H. 7. f. J 9. & 20. tbat 1t1{Jere a man pleab~ s H, ,.f,19,20 
tbat latl.11lbicb be (fJoulb pleab at tbe firtl,tbi~ i~ a bepartu~e : .~l1 to tbe papment 
bere lhnlt~b bp tlJe amarb to be at tbe bouCe of anranger,tbl~ l~ a goob a1t1arb,tf}e, 
~laintiff'~ Jlieplicatton bere i~ goob, anb cannot be better;. tbe .iDe~£Ilbant in per:: 
fa~mance of tbe a1tlarb pltab~ tbat be bab futteafeb all ~Utt~ agatntl tbe ~lain~ 
tiff,ac(o~bing to tbe alllarb;tbe ~laintiff replie~~tbat true it bf,tbat futb an a1tlarb· 
1tla~ plabe; but tbep bib furtber a1tlarb tbat tbe }Defenbant lTJoulb pap unto tbe 
~aintiff fo mutb mo~p ; tbe lDefenbant at tbe firll in bi~ ~ar bib pleab t'bht at' 
a compleat a1tlarbJl1blc{)1tlal1 not fo,anb tbe ~raberlf bere llf goob anb 1tleII ta::: 
Itth. flemming ChidJufiice. ~bi~ i~ an ible r€rabtrlf bere taften,be ougbt to babe 
pleabeb tfJe 1tlboIe·a1uar~ a~ i~1Uil~ mabe,anb tbe ~raber1i o~gbt to b.aberollle on 
tbe otber tlbe;aIfo bp tlJl~ !lieJop~ber. of tbe ro£fenbant~tl)ere l~ a dear beparture 
from tbat at tbe fira pleabcb bp (Jlm.tn ~ar, anb fo tbe 4!ourt at tbi~ time aU in~ 
clineb to be of i@pilltoll,tbattbe r€raberfe bere taken 1tla~ not !loob but tbe famt 
oug!)t to babe come on tbe otber fibe:rqrbe cttourt aIC 0 Ceemeb to be dear of opinion, 
tbat tbe Sejopnber of tbe .IDefcnbant, a~ bert it i~, i~ a plain beparture, foa tbat 
Ije Inig(Jt (anb fa ougljt) to babe ffJe\ttdl aU tbi!& at tbe firfl: rqrbe 4!ourt at tbi~ 
time bi~ n~t ober~~ule ~bi~, but ~ol~lb be better abbifeb, anb fo 1tlitbout anp fur~ 
tber opInIon beretn glben at tbl~ tune, tbe Came 1tla~ bp tbe 4!ourt abjourneb to 
anotbertime. Nota, ~(Jat after\tlarb~, Termin. Parch. 12. Jac. B. R. ~bbt matter Termin. Parch 
1t1a~ mobeb again, anb Ba£epoles cttafe ~iteb, Coke 8. pars, tol. 97. tbe .IDefenbant I2Jac. B. 1\. 
bert' pIeab~ but parr of tbe aiuarb,anb omtt~ tbe otber part;{fe ffJaulb babe fet fo~tb rfcJc. 
t(J1! hlbole a1tlarb, a~ it·1tla~ urgeb. Cook Chief JuiHce. ~be part~ of tbe awarb 
lJere 1tlere tbe4!dTer ~f ~ltit~ J t(Je papment of ~onp. anb releaCe of ~ttionp; 
tbe jDefenbant bere tn bl~ ;$ar,mebblelf onIp IDttf) tf)e 4!etTer of ~uitl1i ~bi~ i~ 
not fufficient. tbe~e 1lla~ alCo papment o~ WJonp to De mabe bp bim ani) in 
tonr~berati(jn of tb~~l be 1tla~ to babe a re~ea[e ~abe. unto billl. :1[t 1ua~ urgeb 
agaIn bp Henry FInch fo~ tbe ~efenbant, tn ~atntalnance of bi~ ~Iea in ;$ar 
tbat be bab ,furceafeb ~n ~ultlf, but mentlon~ no mo~e of tbe awarb in bi~ 
~Iea, ~uppofing ~be refibut of t~e a.warb t!3 be bOlb ; t{Je Cubmiffion bere 1t1a~ -' of 
aU ~Utt~ beptnbtng ; ~be ~l~lnttffrtpbe»'.)tbat tbep bib furtber a1varb t!Jat tbe 
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1iJrfcni)£Hlt rtJoulil pap unto bim fifteen ponilb at tbe boure of anot{)tr, ll.1itlJ a ~ra~ 
lJert1 Ab{qllC ho~ quod tanrummod.o tbcp ab.1atbl.'il, tljet be ffJouii:1 ccafe ~uit'; tl)e 
,IDcfcni:Jol1t J!ieJop.n~) tbM in co1tfiberation oftbe papmcnt of tbi~ monp tbep bib 
atoarb tbe i&lotntiff to rdcafe aU ~ttion~ acul anb ~crronal unto (Jim. Cook 
ChiefJ uitlCe. ~n tbi' oucrnt to babe befn fet fo~tb in tbe ~at ; <jIt Uta, urgcb fo~ 
tbe IDefcttbmlt,tl)llt tbc ~rtlberre bere taTten fo~ tlJc 1J)Iaintiff i~ not goolJ,anb tUtl! 
tl)e Iatt~t part of tbt aiU.lti:1,a, to tl)e papment of tlJe monp,l' a balta a1uati:1. Cook 
Chief Juftice, rqrlJhli~ a betp plain tufe, tlJat tl)e a1t.1arb bere i~ goab; lour part,lt 
tlJrre ate in t~i, atuarb,if anp part i, goob, tl}cfame i~ to be petfo~meb; anb a~ 
to tbc '~rabcr~ {Jere taTtell, tbe fame i~ deadp goob botb tuap~, Haughton JUlticc. 
~bc .IDefcntHlllt barb {jere eX'cufe t1)c nOll papmenr of tbe Sll1?onp atcO~biltg to tbe 
aWarb, bp reafon tbe tlieleafe a1uatbtb to be mob!? unto bim, 1tta~ not mabe, tbc 
fame b~in!J bemanbrb. Dodderidge Juitice, tit!be pfenning bere i~ Itot gOOh, tbl' a" 
1uari)i~ {Jere plcobcb but ill part, tbe IDtfenbant in lJt~ ;!Oar intrnb~ tbi~ to be tbe 
1ubole altlt'lrtJ ; tbe !irpIicationbere i~ gooh nub fo h. fbe ~rabl'r~. Cook Chief 
J utllee. ~(f an n1uilrb be mabe 1llbicl) contaill~ a jfeofnrcl1t to tie mabt of tbe ~n" 
llO~ of Daie,anb alfo tlje otberto p~o\libe ortc lJunb~cb pountl to be paib fo~ tbefamc., 
anb fome otber matter atuarbcb to be bone in tJ.mutJeratil)ti of tbe papment, if ann 
part of tbe awarb be goob tbe monp i~ to bepaib : 2IUfo if a b~eacb of fbe awarla 

.be laib to be in'a matter out oftbe fubmiffii)lMbi~i.g not goob,a~ to rbe.ptlpmmt, 
of fbe mf?onp bere aWtlri)ci) to be paib in tbe bOUle of a {tranger, tbt~ i~ a gooD a~ 
luarb,anb be i~ to get Ieabt to pap it tberc,but btu in tbt~ (tafe be i~ to pap itJ)p 
tbe awarn apud domum of a firang-tr) fa tbat if be pap it bert' at tbe i:loo~ of tbe 
boufe, tbi~ i~ fufficient :::n~ to tbe aejopntJer f)ere bp tf)e .IDefennant tbi.t1 i$ a 
dear bcpartl1re fr'om bi~ fo~mrr J)lca~ tnbl.'te tbe fubmiffion i~ to tbe a1uarll.Clf. 
anb 1u(tb ,1 ~OlltJ of pcrfOlmattCC, attb tbi~ fnbmiffion i~ 1l:litb an ita quod, tbcp 
ill) arbltrate> de & fuper premiffis, tbere tbep are to make tbclr attJarb of aU mat~ 
tcr~, Ot tbe attlarb fum bt boitJ fo~ aU ; fOt bp tbe ita quod, it i,~ intettbdr bp tbem, 
to babe a final cnb bp tbi~ a1ttarb of aU mt1ttcr~; fo tbc bifference i~, 1u{Jere tbe 

10 Co. 13 1.2. fubmiffion tS' itl fucb a fpetial mann£r, 1llitb ;1O~b~ to per,fom~ t{)e fame: anb 
, ltlbl're tb~~otti)~ are oitlp to perfo~m,quoddam arbmlUm : 2il~ In tbt$ €afe,firll tbe 

.IDefenbant bere pleab~ an ~tbitramtttt but of one part, of t~at tu1Jid) tua~' bere 
atbitrateb : ~be ~Iaintiff'replic~,tbat tljep bib adtitrllte tbl~, anb bib futtf)cr al: 
it1arb tbe papmctttof monp to lJim)abfque hoc,tijat tbe n1Uitrb lllt1.6 matte tanrum
modo, a~ t{Je .roefcnbant bab fet fGJtb: tbe IDefcnilant rcjopn~, tfJat torp bib fur,
ibe!: :lnrbitrate tbe ~laintiff to teleafe unto bim) tiJi~ i~ not gooh deorIp ~ but be 
ougbt to babe jopncil 1ttitb tbe abfque hoc. Dodderidge J uttice. ~bcrc arc t1110 faltlt~ 
beuin tbi~ pleabing :firff, tbe jDefcnbtmt bere pl('ab~ butparcd of tile awarbo 
£lnbfo tbi~ i~ not goott. ~econi:llp, be pleab~ tlJi~ to be per ~poddam [eriptum~ ani) 
itotbnot rap bere pra:dictum [criptum, tbi.t1 i;t not gO~b plrabmg+ Cook ChiefJufl:iee. 
~be ;!Oar i~ naugbt, tbe t'ieplication goob, tl)e JJlcJopubcr batJ ; tfJe tnboIe €ourt 
agr~£b dearIp, tbat tbe IDefentJant~ pleabin(t i~ altoget~er llitiong, tOat t~ 

Ju dgm,en~ for ~Iallttiff~ l!iepIicadon i~ goob,' ann fa bp tbe :liulc of r1!ourt, 731ubgmcnt 1ua.tt 
the Pl~lntlff. tntreb fo~ t!Je J!)Iaintiff. 

Glajfe 
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Gla{e Plaintiff,· againfl: Gill 
Defendant. 

-

I~ a 119~it of ~rtO~, to reberre a 9{ubgment giben in tbe Q!ourt of C. B. in an ' .. 
~tt.ion of liro~£nant tbere b~oulJbt fo~ not mafti~ll of a ~eafe, anb tfjdt1$ ~od i~:o~rlt of 

nihil habuir,of \.tlbtd) be fbouJb make a neaCe, acco~tJ1nll to bl~ Q!obenant; tbe lO~ 2 Cro. ~!2Q 
fenbant tbere plcabcb, (lgod habuit unde;upon tbi~ mattettbep bJtte at:ltffite,anb Yet. 2:17. 
tbe 9[utp'fintJ tbnt be {Jab Ua~ 1l1Der-eof be migbt !labe mabe tbe lleafe ;' tbep 
finb 1tlbat <!.ennre be bab tberein., anb fo :JruDgmtnttber~'giben fo~ tbe J)IaintffF: 
,qr{Je ~rro~ affignrb 1l1a~, tbattbere 1l1tl$ no goob 9[tTue Jopneb,fOHl)at tbe ~ta' 
wa~ bab anti fo tbe :lllTue UpOlt it bab ; tbe quellion, 119bctber tbe il)erbict tfjall 
mafte tbe' J)lca goab, tbe ~ourr 1t1a~ clrar of opinion, tbat tbe ~Iea 1l1a~ not gootr, 
betaufe be ,tIotb not tbcrein me1tltnbat ~llate be !lab in tbt !tanb ; f01 tbe ~Iea of 
habuit of it felf i~ no goob anti fttffident i\llea, 1l1itbout mewing in fpedal mat::: 
ter tbe <!Ertate be batb: ~ut pet tlJe tubole €ourt wa~ dear of opinion, tbat tbe lffi~~~~~('r 
~erbitt bere batb mabe tbe ~iea goob,anb fo tbe ~ubgment well giben>anb tbert~ ,,,,iam. 
foae tbe l1u1e 1tlap, Q90d affil'metuf judicium. . 

. Sir John Poaly Plaintiff againft the Lady Gilberd 
, pefendant. 

I Jl} an ~ttiOl1 upon tbe 4.tafc fo~ a p~omiftlUpon Non aff umpfi t pleatreb;tlJe 4tare ap~ 
, peareb to br tbi~! ~be }j)laintiff bab p~eferreb a ~ill in €(Janterp allainft tile Ac\lon upon 
.IDeftnbant fo~ l1U7arriage monp bpber recdbtb ; tbe lDefenbantnpon tbi~,in con,; Ihe~fcfor 111 

fiberation,tbat rue i9IaintifftuquIb llaptbe ~uit tbere,bp bim commenteb,ff)t bib ~m.ife 
atrume to pap unto lJitn 100 I.antl aICo to btIiber up a ~onb of 40 1.tul)icb ffJt (Jab ; mage. 
upon tbht p~oll'1ife tbe if;Iaintiff tnflbe llap of f)i~ ~uit; but tbe lDtftnbant not 
petfo~minlJ tb€ p~~tnife, upon tbi~ tbe ~ction 1tJa$ b~ouJbt, anb a Dttbict founb 
fo~ ti)e ~Iaintiif: :lit 1Ua~ malleb fo~ tbe lDefenbant,in arrtft of ~Ublltlltnt tbat 
tbe jDcdaration ina, not goob, fo~ tbat tDert 1tta~ no goob grounb fo~ to taUe tbe 
p~ol\lirc,tl)tte b~inlJ no fufficient . t~nul1£ration fo~ tbe fame ; fo~ it ~otD not appear 
in tbe IDedarattoil, tbat tbe ~lttt tn €bancerp 1ua~ a la1l1ful :f,Utt to be tbere be~ 
tcrmincb, null fo if tbe ~ltit tua~ not lawful, tbe tontibtration to foabear Cucb it 
""uit, tuap no goob confibcration to ratCe a p~mife. Williams Jufiice. rqrbi~ wa_ 
an apt nnb p&opcr Cuit fo~ tbe €bancrrp : '9!f monp come~ into tbebanb~of tbt 
lDefenbant, being part of a marriage po~tion, anb tbe Defenbant refufetb to 
pap it, tbi~ ip n berp fit ani) p~oper ~uh [oJ tbe Q!bancerp, to fue tfJe Defenbant 
tbtte to etentte tbe (qJ:ruft rcpofeb in ber,tbe monp being in ber banb~, anl1 tbi_ 
i~ in it felf but a ~rltll ; if tbe ~laintirr bab onip. a Subprena out of tbe €ban::: 
terp allainfi tbe JDefellbant, anbbib not make tbt taufetbrreofltnown untobim; 
if be,inconfH)crt~ticn tbatbe woulb not p~recuteanp fu~tbet againll (Jim, bib 
aiTUtne to pap ~l1n [0 Imlcf),tbi~ rleadp i~ a goon confiberation to taife a p~otnifr. 
Croke Juftice. ([~e conflilcration bere ip goO!), anb tbi~ tua~ a fit ~uit foa tbe 

• €banttrp,i1eing fo~ a ~rriage po~tion witbWDitbtbtpartp wa~tt'Ulleb,anb bib 
notperfo~m tbi~ tl:ulljbere tbeD~otnife i~ mutual anb redp~otal,anbfotbe~lain~ 

~ tiff 
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tiff'bob {foob eaure of~ction, anb ougbt to babe ~i~ :Jutlgmrnt. flerrming 
Chje~ JU.tlice. ~~i~ i~ a b£rp plain anb d.ear ~~reJ bere tbe ptomifc i~ mutuaI,tbe 
}pJatnttff p~omtfeb to nap anb furceafe bt~ ~lttt, anb tbe IDefenbant p~omif£b to 
pap tbe 100 1. ~~ to tUe ,Suit in ~bancerp, tbe confiberation to 11ap p~ofecbing~ 
:in t~i~ ~uit i~ a noob eonfiberation tt;J raife a p~omtre to pnp monp : ~bz ~Ollrt 
of Ittf)ancerp i~ a mirt ~oUtt, tue j)efcnbant lJerc bab tbe mF)onp onlp in '~ruft, 
butpcrfo~meb not tbe r<!ruft ; anb fo~ b€cac1j of t{)i;t (~rufi tbe ~m hus firJp tbere 
p~eferrfi:J to babe pl'rfo~mance of tbe "eruil; tbe lPonp witl) l11:JicU t~e Jl)cfenbrmt 
1ua~ tntiltbJllt'~ 1000 I. part fo~ lIrnacic~)fmb part fo~ ~arri(lur po~ti0I1~)3001. 
o[1nbirb \tla~ in tbe lDefcntJant~ banb~ fo~ mflarriage po~tion.;t ; tbi~ 1na~1uattc~ 
of truil ,anb a fit i)nit fo~ tOe €Oalltcr!1 to bobe t{)i~ perfc~mcb; )~~~.:' fo~bcaranrt 

.. anb nap oftbi~ .suit,i~ a great enfe to tbe JDefcnbunt,in regorb of ~rf!bcr~ anb 
Judgmenr gl·. r~pcncc~; o~b·tbbti~ a goob confiberation, anb fo t{je lubell' <trOUtt agrecb dl'ar~ 
;f~~~rffthe Ip; tbe confibcration a~ it i~ Iail) to begooil, tbat tfje }plaintiff bab gooi) caufc of 
,. ~U!t, t{Jattbe .IDcda~ation i~ g(lOb~ anb ftp tbcaulc oUbe ~oltrt, :1[itbgcllltlli 

tua$ rntrdl<fo:a tbe f>Iaintiff. ' 

Billing Plaintiff, againil J(nigbt 
Defendant. 

. I J~ an actiillt upon tbe cafe fo~ 1l.to~bP, w'f)id}, aP appearcb ltp tbe .IDrdararion, 
An At1:~On {( Were laib to be tfJl.'fc, ~ fpoken in tOi~ manner bp tlje IDefcntlant)to fome ot!)rr~J 
f!~~~rcfs~a e of tile l0laintiff (5) rm:f)at be came to fucb.a ~ol;lre 1l.1~l'r~ one lap U:dt ill bj~ ;$£b, 

ani:! tf)e ~laintiff' got upon tbe :lOcb,anb wltb fJl~ knee tnb b~etlft· bt~ ;J5IoOi),buIltJ 

ani) tbat tbl'rcbp l}e bab hiUeb bitmfo~ tbl'fc 1no~i.'IP an ~ttton 1Ua$ b~ongbt, anb 
up!)n N0t gUIlt\' pleaded, a ~cri)ict lUap gi1lcn fo~.tte ~Iaintiff::Jlt 1uo.~ mobrb) in 
£lr~:~ft Cif 'if,?nbrrment.tbat tbe ltto~b,g \Uere not nctlollnble,t~e jDrdaratIon not {(nob, 
baiJing not tr.~et£ill aberrdl cfpec~aU~ tbat tfje partp 1n~~ lle"tl:'~be 1ttboTe ~tJurt 
rtgreeb in tbb~ ,t{Jnt tbe j)~d~tat~on t~ goo~,anil tbat If It tlotO not appear 111 tbe 
roedaration t[Tat be b.ta~ hbtng.tt fball be mtcnbrb tbnt be 1.tIu~ beail. Coke Ju-
1tice. :llf 011e 'faitb of anotl)cr, tbat be batl) mltr~~ereb ~Utij a ~1te (wije i~ Jibing) 
tf)£fe 1uo~b~ore actionable. F~emming Chic: t J~11hc~ tJtnuil tfJ.HHO. be.fo; butif be 
bab faih tlJat tie tiab popfoncb bUll, otber1tltfe It 1Uf'rc ! 9[n ti)i~ p~U1ctpaI ~afe t{Je 

Jl1dgment gi- 1l.tbole ~ourt agrel'b dead p tlje 1uo~b~ to be fronbnlon£/, ani) well actionable, tIle 
ven far the jf)edaration to be goob) 1Uitljout anp aben~lent tOat tfJe partp ltt~l~ benb ; anb fo 
Plaimitf. bp tbe finle of tbe qr ourt :l(ubgmrnt 11.la~ glbcn)fll1b fo entreb fo~ tbe ~Iaintiff. 

Erington Plaintiff, againl1 Erington 
Defendant. 

JnanAmonofIl1la1t~ctiol1 of~rerpaf~art'O ~jrctn~l'ttt, upon NGt guilty pIHtbtb) tf}e :1[llrp 
T~erpars and folinb a fpedal l,t)erbtct, anll upon tbl.ttlDerbitt, toc cl!nfe flppcarrb to be tJ)i~: 
E}eCtn'lenr. Roger Erington, an~ Kathe!ine lji.ttwife" we.re fcife~ offbe 1[anll in q~tenion, a~ 

~enant~ ill efpenal ~atl, tbc :t1\ebcrfion ttl fee tn Roger, Roger i)le~, Antho
ny tbe.t!\cberflonrr, anb tb£ :1fTtte in ~aiI, up l)i~ iDceb inbentl'b, flnb in tbe life~ 
time of Katherine tIle motber, makc.~ a 1!.enfe fo~ fo~tp pear.tt to Robert Erir.gton, 
anb tl.li~ to begirt af~er tIJe heatb of ~athfrine, rtnb~ing fo€ tf)e fame a crrtain . 
peanp atilt,' anb bte~J tbe f1icberfioll btrcl'nb~ anb (OlUrg unto Jam: Eringron t 

1tlbo 
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11lbo itt tlje lift time of Katherine lebie~ a f~~e, Sur Conufance de droit come ce~) 
ltJitb~~odamation~ \uitbbcr 'lt~banb of tbi.;. 1!,anb unto J. S. tbe ~~odamatt~ 
ong are {Jab,. aft£t1uari)~ KatherlOe tl)e ~otlJtr ~t£~, tbe €onufee of Jane rnter$, 
tbe 1!etTee of Anthony tbe ~on rr~rntcrl1, an~ l1nng oulleh bp tbe ~on~fre ~~inlT~ 
tbe 2Il.ttion bp bi~ 1!rtTce of ~rcfpaf~ "!tb <tC~rtt1l1tnt : rm:be,onlp qurllton ll1 tbt_ 
~afe tna~, lIDbct{Jcr tbe €'oJ1ufce bp fIne 1ultb, ~~odamat~on, ffJall nom aboib 
tbi~ 1!eafe fo" p'car~, fo~nlerIp mabe bp tbe $etr tn ~ebcrfion,1ubo tben 1ua~ in~ 
bedtabie UJ1t~ batb ~!bc ~llatt~, (S) tbe ~llatt tail" ~nb tbe <1lllaU in ~ee~.fimple : 
~t b.la~ arglltb bp L.av~nport, ,anb bp ~lr Robert Hltcham, fo~ t~e 'I~tnttff, tbat 
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• tlJe€'onu(e£ fbaH not aboib tbt~ 1!eflfe,~ltt tbat ~be ~rafe rcmfltn% tn ~t~ foace, ~~ 
iff'uing out of tbe tie\lcrfion;antl a~ to tbli1,tbe pOInt t~ no otber but tbt~;t{)e Wtfe 
anb ~otber nus ~enallti!l tail, inpolT~ffio~) tbe ~on a~b :lltru~ inbctitable un" 
to tbe <1lllate tail, ani) bnbtn!J t{)cn alfo In btm tbe fee, tn t{)e Itft of tbe ~otbtr 
mafte~ a :l.eafe fOt pear~, to begin Qfte~ ber be~tb: Sit i~ in tbi~ ~afe fi.rff to be 
confibcrctl bom tbi~ ~onufo~ t:fJaU befalb to be 111, 1ubetber be ff)aU b~ falb to be 
in bp fo~ce of t{jctatl,ann fo tbt~ to ,p~cceile t~e j!eafe~. o~ itot: ~~ to tbt~ be ffJall 
not be faib to be in £1p fo~ce of tbe tall. :lin tbl~ ~afe It l~ to be confibereh, I. rarbe Points to be , 
baUbitp of tOh~ 1!eafe againfi tbe UdTo~ bimfeIf, 2. <@f mbat fOtct anb effect tbe confidered. 
fame i~ againll Jane tbe ~eberfiolter. 2llnb 3. <!l)f 1ubat fg~te tbe fame ffJall be, 
a~ againll tbe ~onufee of Jane. ~~ rO,tbe firff tbefe lbing~ arc to be, cOltfiberd~ : 
I. Wbat f!ii!Jbt anb ~ffate bel)ab l1.1blCb mabe tbd!eafe; ~~ totbt~, firff be 
ltJa~ ,eir in tail, anb not onlp ,cir apparent, but be b:la~ actuaUp fdfeb of tbe 
fee~rimple ; £lIfo tlJc .IDzcb inilentetJ, bp fJim maile, botb operate Itp blap of condu~ 
fion: 'e flab a !loob €fiate til ctarge tbe p.otTetrion~ 1ubenfoeber tbe fame ff)ouUr 
tome unto !Jim, ani) bp tbi% be notb cbarge tbe 9!ntrrell, anb tbe rigbt of tbe ~e~ 
berfion,fo tbat tbi~ wa~ a goob 1!eafe bp blal! of ¢ffoppd againll tbe j[eff'o~ bim~ 
frlf,anb a goot! .:Erafe bp wap of <1lllate anb ~ntereff, outof tbe -fieberfion; anb 
to l1.1arr'lJlt tbht, bJa~ tite~ Smith and Stapletons Cafe, in Plowdens Commentaries, Plowdens 
fQl. 427. llf)bcre it i~ •. terolbeb, tbat fucb a 1!eafe mabe Ill' a tliemainber man in Commence 
~aiUllitb 1finc ,lnb J)~odatUation~, to llc goob, anb tbe fine 1uitb ~~odamati:: foI. 4~7' 
tln~ to be a fuffitirnt ;l5m:,to make goob tbe ~trm againff tbe ~llate tail. 2. ~f 
1llbat fo~ce anb dtett tl)i;£i Ueafe tna~ againff Jane, tbe ,cir fpedal ; a~ to ber tbbt 
!1!eufe 1lla~ not boibb~tboibable.bpreafonoftbe Gent rtferbebon tbefame; anb 
it map be mo~e bene final to ~lje ~lTue,to babe tbe ~rl1t tf)an tbe i!.anb,llp tbe ~ta~ 
tute o~ ~tfimin. 2. ,~e~Gnt ~ntatI; neque per factum, neque per Feoifamentum ougbt 
top~eJubtcetbe :Jjffue l1l~ad; petbptbe~ooftof 44 E. 3. f01. 2.1, 22. in OCl'avi 44i foJ 
an Lumbards Cafe, tbat rqrena~t ~n tail tUap cbarge tbe 1!anb tnitlj a ~ent tbarge 21, ~l' &;. 
fo~ a ~clcafe of rinJJt; uni) tbl~ 1~ ~ob, t~e fame ~eing fo~ tbe benefit of tbe :If.: 
fuc; anb fo bp 46 £. 3· f, 4, a ~enant 11l ~atI map allen fo~ tfJe llenefit ofbht ~r- 46 E. 3· f. 4-
fue "anb tbi% i~ goob; a nb in tbeCe ~afe~ tbe ~ff'ue in tail i~ bounb, aub fo in tbilt 
€afe bert, tflip ~c afe being lUitb a ref~rbation of tlient, tbe rent map be alt Iteneft~ 
tial to tbe j!{f~le.a~ tbe l!:allbiantJ fa tl}l~ ,l!ea~e (Jere,not abColut~lp boit., but onlp 
goob at tbe tutU anti dectton of tbe :JIlTue 11l tatI : ;J,t;ut tl)£ :l(tTue tn taillfJaU not fie 
tlloppetl bp tile act oflji~ fatber. ~l,lt a~ touc bing ~ffoppeI~ anb tbdr bifferen~ 
ce~,SYIllS cafe. Coke 8 pars. tal. 54· B. t~tcb between <tCffoppd$ o~ €ondurion~ 1ubitfJ Coke 8. pm. 
are b:litb rtcotUpellcc,OJlbotber~ b.lbtd) are upon affirmanceoaalnuittanteof anp f. 54, B. 
matt~r, bP. matter of tlieco~b; ~n tbe lirll bp tbe acceptance of tbe rttomprnce be 5yms Cafe. 
~nb IJt~'el~~ ({)ali bceffoppcb~ tn ~be otbernot, a~ tbcre appe~r~_ 3. ~~ toucb" 
lng tbe bahbttp of tile 1!eafe agatnff tbt €onufee. anti berttn it i~ to be tonfi~ 
bereb tubat <1lftatc ~e ,bail ~bicb lebpeb tbe fine; ffJe bab tbe tlieberfion in fec~ 
fimpie, anll 1ua~ ~ctr lJl tall: ~ben a~ toucbing tbe ~onbepaJtte bp fine ltJitb . 
~~odallla,tion~, tIllS i:Jotb paf~ tbe trieb~rfion flp Wap of ~ffate, anb tbe ~nterdt 
. m tbe ~atl ettmct : ~t appear~ Itp ~tr George Browns Cafe, Coke 3. pars, fo1. 51. Coke 3 pars 
~batfine~bp~o)1dufiOn ff)all bi~b tbe9(tTuein tail, upontbe ~tatut£ of 32 H. fol. sr. &e: 
8. cap_ 36. 9(t t~ nc~t to be tonntle~eb, bow tbe 4ronuro~) aftet tbe beatlJ of tbe StatHuteof 

~ 2 . ~ife 32 • a. c. 3.s~ 
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~ife"tlle m7Dtl}er f{JriIl be f(lib t£! be fditb:, tul)etiJct of a fee bp :fiction o~ S!ma
gmrttton~' o~ of all abfoltttt fee fimple : f,e malI be f£lill to be rdfei)~ Ut de tC-{;dD 

timplici; anlJ fo i~ WaHinghams Cale, Plowdens C()mmcmarkc; fol. 5 )'3' CO"'JIf tJt~ ~o~ 
Plowdens 1";", Jt . f· t- A.%n. .;l t'f. 'V ,.;J, ~~ 'I:.L -
CommeIltaries' ~,u,~~ w~~ yCre ~eife,b 0 b~ ~uate tall, prt ~e 'vo~Ib not oboib tDhI ~etlfe, {Jut 
f. 5,3'&c. t!}e9!~ueln ~atl (tfanVOllt) ou~bt toa'uolb tbefmnc; but tbI~pobJtri~»ot 

bere gt\)rit to tbe €011ltfer f,lp tbtf~n!; fmt ~cte tbe ~ffue coulll not aboil! tbi:tt 
~eafe, llecAufc be bab only it poll'tbthtp, 1tlbtd) pcffiblhtp fJr cotdil not tttllt1ffer 

33 H. g. Dyer Ober t~ttic~onufee. in B Fl.~. Dyer fol. 5' i. placito 17. 9;f ~e~rmt in tail,- btft1~ 
~~1. S r. 7c, tbt i>tAtute of 27 H.8, cap. 10. of U[es , mahe~ a feoffment Il! jrce to tbe ufe ~ 
;~lr~~e 8° C 10 lJtmrtlf ani) Oi~ 1geir~,after1ttttrb~ be attn bi~ feoff('e~ muftc~ a Uc&lfr fot pet\r~ 
of lI[es, • . rel1b~in!J rt:nt, after tbe ~tatute of ar('~. ~enClnt in tail i)ie~ feifrb, bip :J[lfUt a~ 

hrn~ tlje )i[.unb (1p fine,bcfo~e anp €ntrp mabe upon fbe ~crmo~ (J~ arcrptt1ntt elf 
tent: ~Dtre it t~ beltl, tbar tbi~ €onufee £{JaIl not alloib tbe 1!cafe mtllle up ttt~ 
nant ill tail, rcnb~itlg ~£rtt"IlU.t tbat tbi$lL~afe ,ff)ttIi continue grob; no mG~e rtJaU 
t1)e cl!ol1ufcc bere 111 t~t~ P2111Clpai tafe a'botb tbt~ Ieafe foj pear$,fmt i~ to b9la t{Je 
!l!anb Cubjeet unto tf)t~lLeafe, anb fop~apcb :liubgment fo~ tljc ~Iaintiff. JOAn 
Moor) ~ G\.?rge Croke, a~1Tltcb fo~ tbeiDcfenbant: qrOe qU,eftton bere onlp is, m{J£
tber tblt1 fmc, tf)u~{ebtcil bpJane tbe jDaulJbter anti I~ctr, (fJaU make tbe1!cJlfe 
fo~p~ar~~ bcfo~e mabf by An(h~nY~t to be goOiJ ()"~ not, anb 1tl~etber tbl' ~lttfiarft 
IIp fme fbaU bccondutJeb bp tb·h1,e~ 110t: 9(t WCttI urgeb fo~ t~e lDefenbant, t{)at 
(Je ff)an not be rondubcb bp tbi~} Imtmap tlerp wen aboib tbi.~ 1!eafc, anb ffJali 
bolt! tbe j!.~ltb bi,rtbatg~ll of ~bi~ i!ea~,o~ long a~ ~be€llate ~aii barf) ctlnti-nuancc, 
anp 9rfiltt In IttIng i~ tnberltable to tbe €ffate tatI : ~~e potnt confiberabJe bC1~£-, 
i~,1ttI]eJ1"~bhH!tafe. man begin, if itottJt~ring t!J£ ~ffate ta~1, tb~n no t<tirlr batlJ 
tOe 1!drtt to babe tbt~, unttl tfJe <fffate tall be .fpent. ~bnllt tfJl~ be fo, tbel1 tbe 
:l!tTueiil tail ilot{) {ebp a3Fine,\.tIbetber tf)e€ffate Debarrcb)o~ bt bp tbi~ c}:tinguiff)", 
tll : ~f)bH~ tbt ttreat anb (oIl.' qudhon in tbi~ ~arc)if tbe \fUate tail be anip bat~ 
reb J{Jen tDe 4!onufee i~ not to be cgargeb hlitb tbe 1!eare, a~ long a~ tbe' 611-atr tail 
Ilatb ant! contit1uamc, 'a~ lOng b~ ~bere i~ .anp .<9TlTue I~bing a~, migf)t babe t~t 
(fllat~ tall (if it httre n:)t fo~ t{)e flne) hlf)lCf) bIb bar bun: 9ft t~ bere to be fir41 
tonfiiler1Za~{Jo1tl tlJi~, l.eafe bO~b cf)tltge t'{)e ~tlateat, tfje beginning, a~ to tbig, tbt 
i!eafe i~ tnlttlp 11Mb tl.t1-againli tbt ~ffue, D.eraufe It taftr~ not bolb of tbe cfffate 
taU,t~t (~~,nebp lit~tation ~cing not to begtn till tbe ~llate tail be fpent ~ni) not 
Ittfo~e ; tttI1tr-e-a~ it ~atf)I1~ll urgtb, tbat botb toc ~ffate~ are tbargrb Wltb tbi-~ 
i!eatc (S) toe rcb~rfit.m bp1Uap of.:J[itterr~, ~nlltl1e effate tail bp ~ap' of an~
lloppd; tbt~ cannot be tq, f~ tUe ~ffatr tad l~ ~ot.at aU bounb bp tbt~,fo~ 1t1IJrrt 
tl tbintT leafeb map mtlr£, bp wop of <9lntl'r~ll, ttl' fame £{JaIl not be token o~ con~ 
!trurb to _ ~nUre -alfc bp lllall of rondufioll,:£tcmg one an!) rUe fame tbi~(f,t1nl1 tbi~ 

. I~ ~~obl'b ~.p' Trepons <!tafe, Coke, 6, p~rs. tol· 15'. w.Oere ~cnant fo~ hfe,anb tl)£r£~ 
Coke 6 pars, matnbec in ':1rcc,bp ~ltb illtJenteb J01l1 tl1 a 1!ra~e,tfJt~ r{jere t:rfo~bcb to b.c tbtWe-afe 
f. IS· &c. of ~cnant:f0i hf(',tlUrin~ bh1 Hfc,.anb t~e'coJ1fi~matlonofblm 111 re1!ll:l~ntll'r,af!rr 

fbI.' bcatf) pf ~enant 'fo~ Itfe, tbcn tt £bail be, (mb to be ~bc 1rcafe of bun In lematn~ 
. btr,tlttbtbe cOllffr.mationoftbe otb~t;~nil fo 1.t1 6 & 7 ~hz, Dyer (234,23), p1ac. i8. t ~ 'fc Thz• ~nb tbOtmb tbe1!eafe 1tla~ bp jDceb tnl1cnUb, pet tbt~moulb benoeondnfionjfo~ 

~~;~ pI~c: ~§:' 1t.tben tfjt::~ta{'c cnuUl1 pp map of paffing of au :Jrnt~rell,tbe fan~e flJ~U Ull! fl~ 1 a~ 
. ften fo~ il®'tondtittonJortf)e 1!a1n bod) aItbo~ rOJ1dufion~: ~crc ttl t{)t.t1 V?lllttpal 

tafc ~be ~cttfc batb a tife ou~ of t~e ~ebl'rfton, anb not OU~ of tf)c ~ll~tc t~t~lbe :Se~ 
l1erfion t~ onlp tl)argeb 1tlttb tbt~)but nottbe ~llatetatl,tbeJJ?clr In tatI ucre ba: 
bing afro ttl' tcbtrflon in fce;maftc~ a 1!cnfc f~~ pcar~;to bentll after tbe iltatb of 
bi.t1 fJ'Wl.lrfrtr ' tbe :JllTuldn tail cannot milhetbt~ 1!cllfe goob bp nnp attrptam€ of 

. tberentcefrrbeti,tbe 'd"r in taiH~not bere rbargeb ~~ ~eir in tail, bll~ £!'~ t~c ~cir 
Cokei pal's, in re1.1erfioll, aub capelsOffe,Coke 1 p~rs fol. 62, opeu~ tbe tear on of tOt~ ~are b-eQ1 
fol.62. &c. plainl!1': ~t i~ tberc'f,nib" tbat tbcrt t~ no ~anb but map be rbargeb .ol1e'tuap .~~ 

anotlJcr; iti~ tIlerc nUb, tl)at ~rnant llt ~a~l map cbarge tbe ~ffatc tad, tlntl 'be In 
l:cbcci1nn;tb'c'r£\ltcfion; 'tbe rrofon of tbt~ l~) {tecaufc tOM ebeep ~nate 111t1p'I1t 

ebargdJ, 

• 
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cbargdl, be in poffrtrion map cbarge tbepo~e~on,anb be in t~e rebcrfion tbe eeher:: 
fion; bert in tlJt~ p~intipal €afe tb~ r~berfiou l~ rbargcbnot ttle ~nate ~ail; bp 
tDi~ fine ljere IdbetJ, tbe ~llatr tall t~ not ettmet, but oulp barretJ, an~ r~ i~ it 
in ~ir GLOrge BrOWliS Cafe,L:oke 3' 'pars ~ol. 5' I. fet tfte ~onurcc batb tbe p~lbdctJgc Coke ~ part 
of tDe <tffate tail: 5I(f tbe rJrcna,nt ll1 to.t! g~ant~ a acnt cbarge, o~ maftc~ a lLeafe fol. 5 (. rtJc. 
foa t1ear~, +lntJ aftcrl.Uilrb~ ld.lle~ a f~ne )t~c lIcaCc .o~ .Scut cb~rge ffJa 11 bahe .con:: 
tinuanrc a~ long a~ tbe ~tTue ffJoulb mbertt; ~ut tt l~ dear,lf tbe ~nate tall be 
l'X'tinct bp tbefine, tbel!eafe anb ~e.nt cbar~e t~ tben gOlle antJ at an enb? Coke 9 
pars tol. 14 I. Beamonts Cak : ~~ere ltt~ 9ue~10nttJ, tubctJjcr tbe ~ffate t.ad be er
ting-uifbetJ o~ not, tbc~c bclb,tbat tbe fmc t~ ~ut a ;1:5arto ~be ~llat£ tad, to bar 
tfJe :lllTue~ from daimtn(t up fo~cc of toe <tntad, but no rtttngut{f)mcttt of tf)e ~" 
fiatt tail anb £0 tDe<!rotlurcl' Dere ffJall bolbtbc :lanb bifcbargcb oftbht·llcafe, anti 
fo condnbrb ann p~apen c:l!utJgment fo~ tOe .IDefl'ntlant. WiJliamsJufiice. ~bmit 
that Jane bob admotuIl'bgeb. a ~tatute in tbe hf~ time of tbe ~otber, ~nn after Ie .. 
btt$ a fmelniti) }i)~odaUlattolt~, ti)e mE}otlJrr ble~; tubetber ffJall t~l~ ~tatute 
be nobl c):tmbd' o~ not, dcadp it (f)all. Flemming Chid JuHice agrCl'tJ hlitb bint 
fJertin : ~nb put tbe <!rare fur~fJer, iftbc Con in tbe life t~me of ~be ~otber~bab. ac .. 
Itnotulebgl'il a .f;ttltutc ann bte~,anb tbe baugl)ur leblr~ a ftne l1t tbl' hfe tIme 
oftbcmEJotbcrJbc mf,lotiJer bie~,ffJan tbi~ ~tatute be no1tl etccureb o~nod fud, a 
.A\tanite tfJu~ adtnohllebgeb map tueU Ite e:rtenbcb.. Williams J uitice, rqri)c queni-
on in tDi~ p~inripa{ ~afe i~, Wf)etf)~r tbe. ~ffate tatlbatb tonti.nuattte'O~ not, in 
tfJe rpc aull jubgml'nt of tbe 1!.a1u;. tn tbl~ ~afe deadp tberl' l~ no continuance 
oftfJe IfffatetniI, but tbe 1!l'afe fo~ pear~ f{)aU now be gonb p~efentlp~ anb mall 
notu !Jabe it~ em-nce flub bcgin~ill\l. Flemming. ChiefJuttic~. ~fJi~ 1!eafc i~ dear~ 
Ip {Jool), anb mall Ijabe it~ begmntng anb tontmuautr p~eftntlp) anb i~ not to be 
aboilltb bp tDe€,onufee of t~e ~ine~ ~t anot~rtimr tlJi~ mat~e~ 1l1a~ ml)brtJ 0, 
!lain. WIlliams Juitice. ~p tbt~ frlne t{J1U1ie\lub,t{Je <!1late tatll~ goneilntJ er
tingutmcb, anti (0 i~ ~it George Brow~s Cafe t:rp~etlp, tbat bp tbe fine tf)e <e~ 
fiate tail itt quit~ gone, barrrb anb e:rtmtt, C:oke ; 'pars,.fo~"5I. B.iI}ere bp tfJe fine Coke 3 pm, 
1nitf) ~od~mat~cn~; be parreb tbe <!fffate tall t':rttngu~t1Jeb~ .to tbe .~onurre wbo f, S I. &c. B, 
cannot a botb tl.lt~ 1feafe fo~ pear~ tDtt~ mabe. FlemmIng ChIef Juibce. Wbcn tbe 
€cnufce com('~ to babe tbe 1anb, tbi~ i~ a fee fimple abfolute in bim, anb tlJe 
~atetail ~~ deadp notu e:rtinguit1J~b ) a~ ~o tbe ~~ibil£bge of tOe ~nate taU, 
it i$ a plam caft tbat tl)e :)lITtle onlp t~ t$rttabIt : 9[f a ~eaCe be mabe bp I!}ur. 
·bnnb anb Wife of tl)e Wibe~ 1fanb~, ti)e ~tfe. tJie~, t{Je l!}u~bantJ ffJaU not Q-
twiil tf;i!t ~tafe bp JJhn matte : ~f ~enant IJl t~ft enfeoff~ bi~ :lltTue, ltlbo at fJi~ 
fun age Jllaftr~a ~ea~e fo~pear~, tbe1atfJer tne~, tbe ~on t~ remittcb, pet be 
{{Jalt not aboti) tbl~. bt~ ~eafe; anb (0 t~ 33 H. 8. DyerpJaciro 5' I. anb Littleton fol. H~, 8.Dyer 
147+ Williams JuHice fatb unto Y e1ve}ton~ tubo arguebfottbe jDefenbanr tbe <e!o~ pIa CIt. Sf. &c, 
nuftt~ pon map otaUi? t()i~ <!rafe a~ lOltg a~ POlt b.1info~ pour pleafure, but it i# 
n bcrp plain ann tlcar€afe agaittff pOU. Croke Juitice. ~be f€onufo~ ffJaIf nota:: 
boib tbi~i:cafe. Flemming ~hief Jufiice. 2n €oltuCec bp fiue fball not aber tbe 
continuant~ of tbe <effate tad. Williams Juftice. :llf ~tual1t in tail, t{Je firbrru" 
on to bim in fie, btl atlmo1tllcbgc a ~tatllte, aniJ afrtrWarb~ Itbieli a fine tbilt 
~tatute i$ goo)), ,n£itbe,r ffJaU.tbe fame, no~ an <!elegit upnn it,fle aboibeb"f,p tbe 
€onufer. ilernmlOg ChIef Julhce. ~De €onufee fball lUlt babe tbe benefit of an 
abcrment>ll$ to fap llnb abet tbat tbe <!ffare taU (after tbi~ fine fo ItbidJ) batb 
attp cotltinu~1tce. Ctoke J ultice. 9l~ tbe .,&)Ol1 being ~~udn tail,maftr$ a ireaf£ f01 
pear~ to begm aftt:t tbr ~eatb of Dt~ ~tber,tenant In tail,anb bie~,anb tben tbe 
jDau!lbter, :l!lTue 11l tatl.lllake~. anotber !leafe faa peat~ to begin aftcr tOe 51l?0# 
tber anb afttd.narb~ Idl1e~ a fme,. tllen tfJe5llf}ot~erbie$, IleiJemanbetJ wbicf) of 
t{Jere th101!eaft$ £f)allno1l1 firll begm ~ Williams JulHcc, dtadp tllat 1tlbitfJ 1ua$ 
fjdi t~labe: Croke JuHice. Nunqua.m in reternum, tl)ep 1l1ere fJotf) tj[rrue~ in tail, 
rbe tall ct~(t, tf)cp'were ne"her fet;eb bp . fQ~te of tl)e tail; tfJe mf}otberonlp bab . 
tbe ~atttatl, mtbtbe lOaugbtet onlp 'ttt ta t~e ~natetaif, but wOerebdng 
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in pam-Ilion of tbe <!fftart tail, anb tbrn Iebie~ a frilll"" tlJi~ i.$ a ~'ar lip Ulr .!ta~ 
~latute ?f ture of ~2 H. 8.cap. 3 6.Williams Juilice. ~lJi~ i~ a plain ~areJlJat tl)e ~onl1fre ~nn~ 
~2 H, 8, c. 3

6
• 110t abolb tbi~ 1[enfe fo~ pear~,tlJe rdi of tbi? ~ui)«e~ agreeb bcttin1Uiti) !Jim out 

no ~ubgmrnt at tbi~ tlmt gibcn, but tbe fatne 1tla~bp t~e ~ourt atJjourn£b Un~ 
to anotlJer time to be fnrtber bebatcll on ; aftctb.1atb~ fome of tbr :1utJgc~ bring 

Termin. Mich. tJeab,nni:Jn~h1 mabe in tbeir place~, Termin. Mich. Iljac. B. R. ~bt~ ~are 1ua~ 
llye. B.R. mobeb agatn,antJ argueb bp ~ounrclon botb "br~. Coke ChiefJu1bee. :JIftbe Wjo~ 
¢., tbe~ bab ili,rb in tlJe life time ~f tb~ ~on, tbe 1!.rafe moulb tbcn b~be been gOOi) 

mdtntlp ; 1t !ball be goobagalnft bun bp1Uap of ~ftoppcl, Doddertdge Jultice. :3!f 
rqrcl1ant fo~ life' grant~ a £ient~cbarge" anb bt in llicbcrfion alfo grant~ a atnt~ 
cbarnc,tJ}e ~~nant ~urr~ntJer~ to tb~ ~ebrrfioner, tbe 1!anb {{JaIl nom be p~cfc1lt~ 
Ip cl)ntgeb Wltl) two lTient~. Coke ChId Ju1hce agrceb ttle fume to be fa but p~t 
tfie cl)arge of tbe ll.elTee roan babe tl)e p~ia~itp to i'Jibibe tbe cafe, anti fa to ringle 
out tbe point~ ; aHow tbe llieberuon to be bere in tbe .IDOttO~, be in tbe flcbcrfion 
grantg a i1ient:d)arge,tbi~ botb cbarge bi~ tlicberfion in point of :lrntcrell : €'bc 
~lTlte in taillellie~ a fine in tile life time of tfJe W)otl)rr fi)e bie~; ~be <:euellion 
noW j,::, ~bo mall lJ~\1e t.bi~,llantl, de,arlp tbe €onufcc ffJaU babe tbe l!anb; tbr 
<rfllate tall bete bp tbt~ flne 1~ not eJ:ttntt, but barreb, ani) tbe .IDono~ in wbom 
tbe tlieberfion b.1a~, fijall not babe tbi~ ; tbe fine lebieb in tl)e life time of tbe ~nt 
(efto~botb binb in point of<rfllatc,anb foit batb been abjl1bgrb fjrre,tfjat tbl? tail 
i~barreb: ~uttbe cbargei~ notbere tobenin, a~ long 05 tbe \Illlate tail batb 
ilnp continuance, tbe €onufte i~ to babe a ftc tJeterminable,upon tbe beatl)of tbe 
:ltff'ue ill tail: !&:be €ourt wa~notn dear of <epinion, tbat tbe <teftate tail bere ilt 
not t}:tinguifijeb {tp tfJi~ fine,but onlp barreb. Coke ChietJuttice. ~f tbe :lJlfue in 
tail, in tbe life timt ofbi~ ~ncdlo~, maltelf a :leafe bp ~ntlenture, tbip i~ goob 
againll bim bp tOllclufion ; if afterwarb~ tbe ~llate tail come~ unto tbe -Siller, 
tlli~ Ueafe fijall not flinb l)er,becaufe tlJi~ condufion borf) not binb tbe ~ate tail: 
~ ftranger fijall take abbantage of all boib tbing$, but not of boibable, tbi~ 
otdp i~ fo~p~ibie~tobo, Itntl)eretbi~ ~~anto~ Jlearti~meerlpboib, a~ to !linb 
tbe ~llate tail. Dodderidge Jultiee, ~beettonll(ee bere l}atb not tb.1o fee:fimpIe~; 
JJe batl} onIp one f~e:fimple, anb no mo~e,anb tbhl b.1ill ~e tbe point in tbi~ ~are. 
Coke Chid Juftice. ~U d}ar1Je~ l}ere fijan ftanb anb rematn, until tbe beatb of tbe 
~otl)er; tbt pinel} of tbe cttafe l}ere will be, to fee anb to ex-amine bom anb in 
1ubat manner tbe~onuree bert fijall be faitl to be in Dodderidge Jufhce. ~enant 
in tail, tbe J1ieberfi'on in fee to tbe 731lTue, mbo Ie"ie~ a fine, bp tbi~ be botb 
par~ awap tbe llieberfion bepeublng upon tl)e ~l1ate tail; but if ~fi_e ~cJtant in 
t ail bie~ tbe ~onufee btre batb not11t1o,but one fee fimplc. Coke Chlet Jufiice. ;)1;1It 
be I)atb bert fucb a fee:fimpie, a~ mall be b,ifcbargeb oUbe l!~afe, bnring tbe con
tinuance of tbe ~ftate tail. Dodderidge J ufhee. J1le mall be lufcbargcb of all cbar~ 
gt_ tu{Jicb bo not come uuber tbe ,IDonee in tail; if tlJe JJiel1erfioner grant~ a !lent,: 
tbargeb,anb tbe ~tna nt fo~ life furr£llber~ to l)im ,be mali bolb tl)t 1[antl cgarget! 
p~erelltIp. Coke Chief Ju~ce. ~be ~ouuree bere fbaU babe a fre~filllpIe betermi~ 
nable tuitb tl)e ~llate t~il, anb fubjett to no cbarge a~ long a~ tbe <!fffare tail 
botb continue, ifbe babe no11ieberfi~n in fee, pe~ IJ~ ff)aIl babe a fee·fimple, uf
que until tl)e ~ftate tail be betermtlleb'; anb tbt~ l~ dear bp Atchers Cafe, tubrn 
tbrp meet togetber tbe 011e fij~n not i)etern~ine tbe ~tber,tbe fa~n~ (fJali babe cO~tti: 
nllance a$ againft aU ftral111e~~. Doddertd~e JU,lhce. ~ruettt~ ~bat a~ agatnff 
aU llranger~ b.1bid) bo not cIa,nne unber ~l1n, 1t fijall ba~e conttntt,amc-Imt not 
alTRinft otbcr~. Coke Chief jufilce. ~ltad)J 1f t~C ~otbtr ble~, leabtng tQc ~on 
tbe ![dTo~ Iibin\J, tbi~ fijan-operate agatnll bun bp 1t1ap of condufioll; It lJatb 
it~op£ration in point of9fnter~ll onlp Ollt of tIle tlieberfion,tbe. ~on batb onlp ~ 
poffiOilitp to babe tbe <fllate tall::JIf after tbe neafe mabt,f)e btmfelf (Jab leb1e~ 
tlJe fine to tbel¢onufee, tbilt Utafe ff)oulb tben babe been goob againll tl)i~ etto; 
nufce ; but bere be bie~, anti tbe JDauglJter tbe 11e):t :liTue i~ not bounb bp tbi~" 
ani) tbe ~onnree bert i~ bifableb fOl to fap, tbat tbe €onufo~ (Jab not a fecfimple 

at 
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at tbe time of tbe fine lebitb. Dodderidge Jufiite. «9lf a ~arfoll ~~ a ~~ebellb 
malte~ a lLeafe rrnb~il1lJ tl'ient,anb tbe ~utCelTo~ tlCctpt~ t~e J!ient,tl)t~ acceptance 
i~ boin, anb fbaU not make tbe Ueafe gOOb.; otbetwtfe tt t~ t~ tafe. of an ~flbot, 
anb fa i~ 24 H. 8. Brooks L~fes, fol, 10. p!aclto 54· & I I E. 3· Fttz. Tit. Abbe pIa. 9.24 H.8. 
& FilZ. 1 it. Juris utrut]} plaCIto 3. !&:l)e ~lffe~encc ltetWl'elt a UeaCe fo~ pear$, anb Broot.r Cafes, 
a 1!tafe fo~ life: :]f no fine bob been tn tb~~ cafe, but tbt jDaugljrer bab l'tltrdl &c. 
anb receibeb tbe firnt, l.Ubetl)er fboult! tbt~ acc~ptanct moht tbe 1!eaCe goob. 
Cook Chiet JuHice deadp it ff)all not : ~nb fo wltbout anp furtber ~rgument+ Ended by A .. 

, r:"Jf 'b . . ~ rr. greement. 
tbi~ tafe 1tla~ abjotttneb, ~nb no ..31ubgmcnt gl ell tl1 tt tye onelUap o~ .. yC otber, 
no~ tua~ it euer mobrb again; [ltlt tbe fmlle enbeb bp agreement bettucen tbe par~ 
tiL'~, a~ ~[b.Ja~il1f'J~mL'b. 

. . 

ereJwick.. Plaintiff, againil: Rook...sby and three 
ocher J u11ices of {he Peace, 

Defendants. 

'Entred Trin. 10 lac. B" R. 
Roct. 1647 • 

I~ tln ~ttion fo~ falte ~tUP~iG.antnent llllainll foue .rotfenbant~,btillg ~UniCl'1f An ACtion ~ot 
of tfJ~ ~etlce, fo~ aitaulting, beating,\tlollnbing, anb :lrmp~tronmellt)anb tbt!1 ~ falee Impn-d 

faib to be ilone 7 Augutii 9 Jac. !&:bc .IDefenb~nt~, a~ to all ( ~ut.tbe:lImp~tron:: a J~fiifi~ti~~ 
ment) pleab Non culp. anb n~ ,to ~be :J[mp~l~onment, tbep bo JUlllfie, anb fOt tbe thereof. 
maintaillance of t{Jett :J(ufitficattQn, bo reltc upon tf)e ~tatute In anno primo Statute of 
Marire, capite h ll1abe aguinft tlje bifiurbing of ~~eadJer~in tbe c€bure{) in t{)d~ [Mar. ca~. 3-
~crmon~, anb bp hUll of application of t{)e .,f)tatute, anb tbe effect tbereof to 
the p&cfent oecariotl :lftfter recital of tbe ~tatute, tbep in tbdr "lea fet fo~tb, anti 
flJdll) t{)ilt t~efaib7 ~ugu1i: 9 Jac. one Robert Thompfon, a licenfei) mJ?inirtcr came 
into Shervild Church In the County ot York, fo~ to 'p~eatb tf)ere, anb tbat tben 
ani) tbere tbe J)Iaint.i~, 1ni~b illlotl)erlUitb Iji~n (bei~!J ~burcJ) \tlarben~) 
lath battb~ on tb~ i1t!7tn~~£r btolentIp, anb Co btnb~~tl bl~ JJ~eaebtn{t, volenter, 
& de induHria, & ht, malrclOfe, & conternptup(e, tbep tUi) agalnll tbe fo~m of tf)e 
"statute; anb tbe }DefentJtlnt Rooksby ffJe1tt~, tbat upon tJJe app~eJJenfion of tOe 
~{ainttff fa~ tbi~, be lua&t b~ougbt befo~e bitn, being a ~ullite of tbe }peace" 
antl be bring conbitt2b of ti)e <1Dff'i?nce bp gooi) anb fuffitient WitnelTe$ btfo~e bim 
allb tb~£c otbrr :l(ullice~ of tb.e ~eace; tbcp. fo~ tbi~ ®ffe~te tlJe faib 7 ba p of A ug: 'I Aug. 9 Jac. 
!J }3C. rnandaverunt eurn 8? prlfon~m, a~co~tllng to ~be. falb ~tatut~, anb Co bo ju~ 
niGe tbe fame; upon d)l~ :1lu{hflcatlon [be ~Ia~nttff' ~eml~rreb 11t ila1tJ : €lJi~ 
<.1!afe firing a new ~a[e tua~ long argucb feb~ral tllne~ 11t tl)t~ anb otber~trtn~ 
foHOlluing, hp, Davenport anti G~!)rge Croke fo~ tbe ~lainttff, anb John Moor 
anb Hem y Ye1 verron fo~ tbe .IDrfenballt~, anb after\tlarb~ argutb at large flp all 
fbe 9lubgeP : .<91t 11.la~ l~rg£b fo~ tl)e i&laintiff, tbat tbilf Jllta tua!t not goob, 
t(Je :lInllifbltlOnl)eu brmg. groltt1be~ ~tp~n tbe ~tat~te,.o~ I Marire onlp, tOe 
luf)itb oug{jt to be trulp r~c.tteb; a~ It. t~ tn tbe 9(ulltficatton, 'tl)e recital ilf; 
~Oat tfanp on~ !ball ~al.lclOu~ly and contem~tuoufiy,&c. anbtbe~tatutei~, or 
contemptuoufiy, 11t tbe. blf~Jun~lb~, anb not tn tl)e cop!l~atibe; anti Co no fut~ 
;i!a11l mabe; upon 1tlf)tcb tb~p Jullifie; a~b fo tbe .~lea btttou~, anb tbe :1fullifica:: 
~iolt not g~ob : 'lfl, retonlll.l(lrlanc~ U~t~ tn tbe r~cltal of tbt .f)tatute, tOe recital be~ 
tng,~battf oup one,aperns pra'dlcatlOOlb!.ls, &c. til tbeplural llutnber ; ifnotin tbe 
pluraI,{mt in ~be fingula~ mUl~be~, tben it i~ not \tlitfJin tbe ilaw : ~notber ba-.. 
dance urgeb III tbe :J[ufilfiCt1noll.lI1 the condufion tbereof,tbe committne~t ougbt 

to 
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to babe flern, per rnaj,uern partern, anb {Jerrit i~ per mtliorem parrem, tbi~ urgeb to 
tile fotlU of tbe l?)Iea. :It 1ua~ urgdl alfo t{)at tbe matter of tbe ~lca hta$ not 
goob, fo~ tDat uotbing i~ f{)e1tl£b berein to be bone bp tbe lftlaiptiff, rnaJiriofe vel' 
,ontemptuofe tlgainll tIJe ~tatute, anb Co not goob: :lit W.l$ aIfO urgcb, tbat tbe 
condufioll of tbe ~Ita i~ not noob, tbe fame being 1t.Jitb an ( fie) fo tbat 110 ifrue 
tan he taken npon tbi~: ~t Wi1~ llrgeb alfo tbat tbe ~tatute botb~xp~r(\1, tbat 
ltlitbin fit bap~ nrrt anb itnmebiatelp after tbe faib atcufqtion fa bab anb 
matte to tbe faib :J(ullice, Wit~ one otber <9!llllice of tbe }9race in tbe faib,i)bire ; 
~nb iUbep tbe faibtWo 9luiltcc$ oftbe i&racc, upon tbeirc)!'amination, finbtbe 
partp accufeb guiItp, tbat tJ).cn tb£ faib tWo ~unice$ fball commit tbe pttfon ttl 
tl)e ®oaf, 'ere tDe €onbiction anb €ommitment i$ laiD to he bdo~e four, anb tbat 
tbep four bib commit Dim to p~ifon; Wfjetber tlJi~be 11litbin tile ~tatltte, anb 
atco~bitt!l to tf)e rule of Ornne majus continer in fe minus; :31t 1ua~ urgeb furtfJtr 
tbat be'1l.la~ biligentip t):amineb, anb founll guiltp op tmll (uffirirnt Wittll.'iTr/ 
anll barb not {fJebl tubo tfJep lUere, anti' tbat be 1tla~ founb gulltp of tbe $ffen: 
(t$ ofo~efaib, onll botb not mew no~ trP~ef~ 1tJfJat tbe!' Wert?; tl)efe erception~ 
were taken til tfJe fo~m anb matter of tbe i9lca, bp b.lap of :l'ul'hficatiol1, to all 
1t1f)icb tfJe ~ubgc~ at (eberal time~ lleliberdr tbeir <@piniou$. f'Jernming Chief 
JuH'ce.rm:be €burc{J warben~ bp tbeir 4!anon~,are p~obibiteb from fuffering anp 
tlrangcr to p~eacb in anp of tbrir ~ariru ~f)urcbr~, b.litf)out {fJe1t.Jing of rbeir i!i~ 
tenfe, but it appear~ bere, tbat fJe 1t1a~ a UicenfelJ mf}inillet, anb fo lino11ln to be 
to tbe :lInlliceli of tbe !&eate, anb tbaf tuep babe botte berp bifcrectlp, in tbdrer~ 
amination oftbe matter compiaincb ofbcfo~e tbclU : ~nb it plainlp appearetfJ, 
tbat aU 1tJbicb wa$ bone bp tbe ~Iaintiff wa$ bone out of malice : ~~ to tbe €r
ttption taken fo~ tbe omitting of tbefe 1tJO~b$7 (malitiofc & contempcuok) in tbl? al::: 
legation of tbe fact> t{Jj$ ~ not ba~, i~ it were, pet tbe fame i~ hltU remebieb,anb 
t"abe !loob IIp tbt tondufiou,Ilp tobidJ tt 1t.1a~ hub to be, contra formam Statuti; alfo 
tbeberpact it rdfbtreindube~ i4 l~lnli.ce app~rrnt,.1t1itb~ut anp fueD aberment 
at aU; in a~ murb a~ be batb bere tn bU1 ~ulltficatton rentdJ aU tflt ~tantte a$ 
icbf,tbtomitrion afttrlnarb$ oft~e 1t1o~b (rnalitiole) 11lill not ltemtltf) material; 
flut otl}ertllift it b.loulb ba\lt been, iffJr{Jall rctitcb tDe ~tatutebefo~e,anb bib Cap 
unto tbe €ounfd, tbat in tbeir ~)!'tepti~~, tb~ bib llanb too Imtr~ upon t{}ip$. 
DoddeJidgejufiice. ratbereare rtno matenal matter,tturgcb anb rdteb on bp tbe 
<ltounrelfo~ tbe l&laintiff. firft, ~bt recital of tbe ~tatute. ~l1b fcconblp in tbe 
bobp of tbe matter;, t~t tondufiott bert i$,llO~b" fo~ ~bnt tbr fatt ~pp~a~$ tn u,tf 
jnbitiaHp to be maltctoullp bone; tbat Wl)tcf} t$ bere tn tbe eondufion t~tmpIp('b 
in tl)e faCt~ ~nll tb£~~o~e 1100b : ~$ to tpe rrtital,in tbe t~pl~latibe, tubere tbl! 

~~~en~~,e A'tatute bt 111 tbe bt~jltnctlbe : 21$ to tf)t$, tbtt-e t$ a plam btff'errntt, Ilet1tl£en 
an ~ttion grounbeb lneedp upon a ~tatutt, anb an 9inbictm£nt upon a ~tatutt 
anb in a '9lullifitat~on bp ,rearon of a ~tat~te : ~n tbe t~o fo~mer, t{)e ~tatut; 
Gngbtto be berp arl.ctlp~ecl~e~)a~tbt fatl!t t~"' ani) atr~~tnng to tfJt bctp 1t.1otb.l1 
oftbefame. but otber1Ulre Itt$ ~n t{)e tfJtrb, fo~ tbrre It in fuffitient to recite at: 
lnut" of tbe ~tattttt onfp, a~ 1t.1tIl fcrbe tbe turn of rDe partp ttciting t{}e famt' 
anb to omit tb£ rti'ltJUc, ani) fo tbi~ ~x,eption i$ not materiai : ~~efe two 1t111~b~ 
(S) malitiofe, & contemptuofe, are Synonyma's, aub tl)e One of tb~m cannot be 
bone 1l1itbont tbe ot~er aIro, fo~ lllalic~ cannot be 11lit~out contempt. . 2n~ to 
tl)e bobp (If tbe pleabing berc, tDe fame t$ goob, anb ~e 1~ lrot to fbrln boW in C: 
llerp patticul at, a$ tbe ~:rteption~ are ttlftru ! :Jf a man be bountl to "few a fuf~ 
ffdcMt bifcbar~ of a t1i£n~:thu!le ~r~nte~, be ouabt tbcu ttl pkabing to ffJeltl 
t{lt ftune ~ertatnlp ~,at tnfcbarge ,it l~ tbat fa tbe €ourt map a~jtlb!ie of tf)t fuffi$ 
dentp of It, but a~ tf}t$ ~afe bert !~ tbt ~r~tute~atD mab.c tbe ~Llllice~ of ~tate 
~ultJr_ of tbe enure" ~f tbe ntffiuent~ of tbe .mttltttTc~, nni) sf r~rir ttrUmonv, 

Cok' . ars nnb tbttefo~e tbt,r~met~~lotto be part~tldarlp f{Jeweb, tbcp babt bert ai)lllitteb 
spec;ts t~[e' of tbtm to Itt fuffittent WltnttTe~, ani) If tbep Were itot fllffident we ougbt not fOt 
(01. S I. 'to examine tbi~·D'~t;. ann Specots Cafe,Coke 5". pars,f. r I. cOll1e~ not unto tbi~ €afe, 

fo. tbcn be i" a ~lndln of tbe ('ourt, anll fo ali a 5lU)inillct) be i~ to ttrtifie tJJt 
certaintp 
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urtaintp of all tb£irmoce~i)ing~ to at10tb~r ~our~)noth1it.bfianbing tlJflt fie tbere 
i~ a :J[nbgc of tbe infnfficl£UCp. Croke Juibce. rqrfit~ I!!afc t:1 a ~afc of beep great 
moment aub impo~tiln(e, anti tUaup epe~ a~e up.on tt; be agra:cil tbe bifference ta:: 
ken befo~e bp Dodderidge; fo~ 1tlbere tbe action t~ not grounbeD upon a .statute, .. 
but 1tlbere tbe ~ul1ifitation i~ l1p reafo11 of a ~tatutc', twre t~'c ~tatutc i~ but a$ 
an cg(nbucement unto tbe :J!nffificatiotl : ~~ to tbe e;rccption) tlJat tbi~ Wag bere 
bone bp font'9lullicc~ of the ~e~c(',1ub('rca~ tb~ ~tatutt ttan~e~ but tluo; tbhl c;r:: 
ceptiollhlof nofo~eeat~n, f~~tfUll11"llapi'lOlt, ar?ulto.tortJOu, four map fo ill) .. 
Flemming Chid J uLtice. ~lf tOt~ ~rc, m fI .ID.('dartltt~lt, ~tpon tbe ~tatute of 8 ? Statute of 
6. cap. 9. fo~ a fa~ceable ~ntrp, tt 1ttoulb nlffer from tbl~ ~nfe ;, agrcrb ,tte i'ltf:: 8 H. 6. c. 9. 
{errnee taken bp Dodderidge, rnalttiofe & c6htemptuo[e, are ~ynonyma s, MIll 
oulp fet bonm fo~ aggrabution of tbe iTact ; a~ to tbe e;rception taften, tbat tbe 
p'oceei)itlg~ (J~te tuere bcfo~e four :J(ufttcep of tbe l)eace, nun tbe ~tatute name.~ 
but twa; tbe true mCnltingof tbe 1!au.Hl1o~t{;r~ i~fJere to be cOllunerebJ.ugicgolt:: 
Ip 1t.ta~) to babe tbe mMtcr tobe imip ermmndJ, aall that tbeCame lna~not to be 
bone bp one alone) Ie aJdinon liere of four, meet~ jun witb tbe true uafoH of tbe 
~a1tl ) fOt if twcutp 9!uilicc~ of tbe ~coce mete tben ani:! tberl' p&cfent, t~ht tll.ltb 
ltotbing at aU iJinber tbe operation of tbe ~aw, fmt tbat hlbicb i~ bone bp tbem 
ffJaU be goob anb dfectual ;onb fo eberp' 1uap~ eoltfibereb,t~i~ ~tatutt upon 1tlbic{J 
tbi~ ~ttllifiration. of ttl' .IDcfcll~~nt~ i~ \lr~unbei), ~ugbt not to b~be anti recdbe 
fo aria: a conffruttton anti c;rpoftttoll; tbl~ l~ a leahmg ~are (If tbl~ nMure, anb 
being upon tbi~ .l>tatute, ouglJt to be berp well canfii:!ereb of l1efo~c anp :l[ubg'" 
ment giben {Jerein,fJl1b fo a furtber bap 1t1a~ giben fo~ tbe ~ourt to be better abbi: 
feb in tbi~<I!afe. ~ftcr1th1tbJl) Terrnin. Pafch. I I Jac.Reg.B.R. tlli~~aCe 1tla~ mob;: Terrnin.PaiCh. 
tb anil uruucil again. Flemming ChiefJufiice> l1p tbi~ ~tatutedearIp tbe SJ1unitt~ II Jac. 
of tbe tt>rare arc mai)c tbe ~ub!Je~ of tbe ~auCe. Dodderidge Jufiice. ~f)t~i~ tbe 
firff ~afe t~at 9.l e1ter bearb of to be bJougbt upon tbiJl ~tatutr, (lnb a 9!uffifiCil:: 
tion to be n'l1~c ~ ~()c djief point bere, upon 1tlbicb tbe boubt i~ il~ tbi~ part of tbe 
~fea tnlj£te tt 1~ ctP~drcil to beilolle (per rneilOrem partern fo~ rna!orem) lUlleD lJif-
ference t{jere i~ b~t\1.lcc1t tiicm: lQIf)e attf1tlcr ta tbi~batb been mabe, tbat tf)e:l[u· 
fiificatioll bott) not,g~ fo far, t'{)e ~ullific~tion bere goe~ onl11 to tbe bap; hut if 
IJc ball pleabcb £Holltumallce tl f tbc :Jl1l1p~tronment,tbe :1(u1liftcation tlJcn,a~ it i~ 
!jere ,itlcuH)"not ljabe bern go.ob. Croke Jufiice. ~be bifference 1tlill bel 1tlb~re t!)e 
batiancf iP in tge angrabatton of tbc offence anb 1nbert tlJe fame i~ in tOe redtal 
oftbc ~tatute; mU~l) bifffr~~lte map. be in tbi~, l1::al!tiofe & con.tempewfe) t~efe 
arc uU 011£. Doddendge jull1ce., MalItIa? en. malus amml effetl:us1 1ntcftetJ1ler~: tbefe 
ate aI~ one, .tUcp ~rc Synonama s, ~nb If cltfier of tbcm ~e. e~~~e[cb-, it i~ gOOl) .. 
f'kmrnmg ChId Jutbce .. ~be <lfrceptlOl.l~ t~ften to tbe :ltltfftficatton, babe been be:: 
rp weII .al1f~er£l:I, tbe mntt~r not)UfilfiaI1Ie, l11eliorem partern fo~ majorem ; in 
tbe 9!u(hficlltton bere tbep rche upon,tflc ~altl, 1tlbetber tOe fame be goob bp ~Q1tt 
o~ n1Jt~ lTJ<l.liriofe & proditore, tbefe arc ~bbrrb.!t, anti arc onIp c;rp~em;b to heman: 
Urate tb{' ott: : St.t~in!l cannot be aeteb anb bone contemptuouUp, but tbe fame 
luill be bone l!lahclouft p ' .... £Utb fo mull be cClnll~ueb to be) fo~ tbe one of tbern can· 
not confia,re wttbl:mt t~e oluer: , rm:bc ~afe be~e t~ berp tenber on batb ribe~; tbc 
ttbnrd) il.:Jatt!cup 011 ti)c Olle fibe,w1)o bp t{)elt ~anon~, are nat to Cutrer anp one 
to p~eacb in t~cir ~bitrcb, 1tlitbout {fJewing of bi~ i!iccnfe to tbem: Sit i~ oulp 
Dere etP~clTeb ttt tbt~ manner (S) (Et conabatur avel1ere) anti tben impofuir manus 
upon him, dato ope.re, vel dellinato confilio, 19itur & violent.er, nnb Co fo~ tbiJl time 
tbi~ <!tafe IDa~ abJourneb fo~ tbc ~ourt to bt better abhlfcb. befo~t tlJep bdibe" 
reb tbeir full 9[ubgment in tlJi,tl ~afe~ tb.c fam~ l1eing a "afe of fo mucJ), anti fo 
great tOllce~lt11lent. ~ftcr1tlarb~, Term In •• T~tn. 1.1 Jac. R.B. R. ~bi~ €aCe wa~ 
lllilbeb flgam,anil tben Geo. Croke fo~ tbe 10lamttff', ttteb ;; H. 8 .. B. Brook tit. Par:: Termin T' 
lament & :5tatll[CS placit~ 87· .~Qat!if one iu an~ attion o~ pleabing, botb aUebge: II Jac. R.F2~~ 
a ~tatute, anb batb lUlftectte tt tn matter, o~ tntbe pear, bap, o~ plact, tOe 0,: &c. 
tDer map bemur generallpJo~ tbere i~ no fucb t>t~tute~anb tbtn tbere i~ no Cucb 3~ H. 8. Erock 

, !law) Tit. &c. 
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Care ber\V~en naw; fo~ t{jM ebetp one 1n!)icfj mebbrc~ 111itb t~hr)ongbt to f{iCW tbe 1!a1tt vera
Gofnaland Kill' citcr: 2!lnil it 1uo~ bete in tl)hNtlmtt rcfolbetJ, in 3 2 El!z. ill a <!rafe between Gof.-
d~/rui~. llall anb Kindlemas, ~(jat ~f one in bi5 .IDc.dar~ti01~ ~ot!J recite· a :St~m~c, 1t1bit~ bt 
3 .. nccb.tf not bO,anb tmftertU~ tbe ftune t(jt$tntfunwl man mnrt!.' fJtP IDcdaration 

bab. f'lemrning .Chief JlI~tice+ rat.be omiffillll of a 1!aU11UiU nJJ~ be bcIpei) bp anp 
tnean~. Doddendge Julhcc. :lit t~ berp ahrurO fo& oue to rente a "stanttr, anti 
tomifudteit, £l~/or) fo~ (&) (better part) fOt (rhegrcatcr part,) :lIn an 'lflttion 
of JOdlt, b~ouglJt fo~ niln perfo~m,lnccof Ott ~Wilrti) t~e .IDcft'nbant p{eall.~ uo 
fucb ~1tlarb lllilbe; tbe ~Iaintiff nbcr;} tbe ~1tJtlril maM, nun rccitl"~ liut part of 
it, anb rcHc~ upon tbi~: ~t 1na~ Ocrc abjubgi.'tl, tijnt turre 1U.l.$ no furb ~1t1tWb 
mobe,brcaufc ~e bib riot recitc tbe lliijole: ~tu"rtJ.. f l~mming Chief] uitlce. :lin t~e 
redtitl of a ~tamtr, we firc aU of U~ to tafte notite of it; tbe ~ourt ili!) abbife ttc 
partic~ to pIenta to an :3!fful?, anb fo. t~ babe it trprb in tbe ~oun~rp? ot~crWif~, 
1n1Jcnfoeber tOCP bemanbell tbe @pltllonof tbe ~ourt, tl]ep ffjanii) babe it, antl 
fo 1tlitbout (aping anp ltlo~e at t{Ji.$ time) tbe fame ltlap' abjonrncil olll.'t, foz tb£ 
furtber abutee of tbe <!tourt, brfo~e anp :]ubgment gillen. :?fJ ftcr1unrbJ1 (S) "rer~ 

Termin Hill. min. Hili'lr. I I. Jac. B R. ~bi~ ~af/Z tuLl~ mobcti aguin anb arguetJ {tp aU tije 
I I Jac. B. R. 9!ubge~, unb:1!ubglllcntgiben ugainft tbe If)laintitf. Hallghroo JuHice. ~~cepti~ 
&c. on~ babe bern taken to the mOt111t:rof tbt~<9l1dhficatioJt)a~it ip'plcabeb; fo~ tbc 

matter of fO~Ill, nbe €X'ccptionp' babe been taft en, anl) nottntt~ftf!nttin1J four of 
tl)em, :]ubgment bere ougfJt to be giben ngttinlf tbc plaintiff, but fo~ one of tbe 
~):ccpttcn~ ouIp, :l[utlgment oUlllJt to 11e giben fo~ tbe ~Iaintiff>anb llgainfr tbe 
jDefl?tli)ant~: ~~ to tbe tlrft I!ftception takelt,flcinll' (&) fo~( or )tl1i~ i~ culp a mif
p~ifion, aniJ tbe pleabing goob fo~ aU tbt~; if it be Iail) fo tbilt t{Jc-j5tature upon 
1nbidJ tbe :J(utlincation bert i~ gronntleil, hJarrant~ tbt~ in fufiffance, tbi~ j~ fur" 
ficient, notlnitbftanllina tbrre be fame barianee in matter, if Co be rbe fame be nil 
marerialllarianCt)ol1b fo in anp 2Ilttion ttrounl){'b upon a W~it o~ UpOll a ~tatutc, 

Staruteof if tbe matterbegootl iti~ fuffident, tl.t1 upon tbe "statute 8 tt 6.cap. 9. of For;: 
8 H. 6. c. 9; cibk Entry, if bin"eifel) one 1nitb fo~re, o~ putout mHO fotcc> if tbcre be tllatter fuf:: 

ftcient,1t i~ goot! : ~be intention of ti]C 1!a1n;makcr~, 1na~, to punitlJ tbe rntrp 
anb tlctaimr 1ttitf) fo~ce: ~ reconb \!eX'ception, tlnll fo~ tf)i~ ~X'ceptiol1 tJJc ~Ira ht 
not goob, tbe ~lea btu i~ grounlleb upon a ~tatltte, ani) ti)crc tlugbt to be fucD 
a )btatttte upon 1nbicb tbe ~lea i~ grounbcb, o~ tbe pIca net goob; a~ to tbe ba:: 
rianec,t{le :Jlufticc~ ,o~ tOe moll part, tbi~ i~ but matter of futplufage;but (Jabing 
maile tbi~ part of tbe ~tatute,tbe .f,tatutc ougbt to warratit t{ji~,o~ tbe lJ)lea not 
goob ; tbe ;btatute ljere faitl) 110 mo~e,but tbat fbe :Jrufticc~ of ~eace lfJaIl tom mit 
l)im to tbe ~oal .. 'lng to tbe bariance, meliorern parcem, & rnajorem partern, tbcfe 
bo biffer in tbemfdbe~; if t{Je ~tatute bab faib;pel' rneliorern partern, ann tbe par~ 
tp in pleabing faitb, per rna jorern partern, bere tp no bifferCllce ; but ot{)erttliCe it i~ 
bere, 1nben tbe ~tatute fnitb per rn3jorem parrern, ani) tfJe partp in I1i~ ~I(,il faitb 
per rneliorem pattern: :J[f tbe .pa~tp bo go furtber tbal~ be n£fb~ to tlo tn a point 
of .t'urplufage, upon a P~Oblfo In a JStatute, anb tmllak£~ tIle fame, t\Jrrc i~ 
tfJen no fucb ~tatute to 1narrant tbi~; anb t{J~ tIJe recital ~e Of. a_ tbing, hlbirb 
ex necdIitate, neebeb not fie ullcbgeb, anb a banance a11b tlllfuCltaI bctdn, tbi~ 
ffJaII make tbe ~Iea bab, fo~ no1tt bp t~t~ recital, be bntb m,lbe ffJi~ alfo parcd 
of .tbe ~t~tute: 'lIl~ to tIJ~ otfJer ~X'Ct'ptto.n.~ ,tbe lDI~a o.f ~rltftiflcation i~ goob,not~ 
Itntbllantnng tbofe crccptton,g. Er fic malmore. t@:bt~ lt1 gOOb tll1b fUfficicnt) anb 
tbe ~Iea i~ gOOi), tbougf) be bo not me1tt bow be wap liccnfcb ~ tbe ~Ira id goolY, 
-anb it i~ fufficicnt to fap \lcnerallp, tlja~ [1£ 1tta~ a i.iccnftb mf,)inificr ; tfJe ot{}cr 
map fap,tbat pe 1tta~ not hcenfe~,anb fo tITtle map fie Jopncb upon tbi~, but fo~ tbc 
fingle~,:ctptlon befo6e the ~Ita l~ not goob,anb fo :J(ubgmrnt fo~ tbi$ tanfe i~ to 
bc giben fo: tl)e ~Iaintiff againll tbe .roefcnbattt~. Dodderidge Jultice. ~f)e fole 
queniot1 in tbi~ ~afe i~,1nbetl)rr tbi~ :]u1lificarion berc be goob, o~ not: ~o ~~:: 
trption barf) been taken t~ tbe matter, but to tbe mannrr of fbe ':J(ulliflctltion. 
~be matter of tbe ~~Ctptton~ map be r~tlucfb unto two bcab~ : firll/qrbat tbete 

i~ 



Part II. T ermin. Hilt. 10 ,lac. 
i~ no fud) 1!atu a~ i~ melttion~b. 2. 9{f tb~re be anpfud) 1!aWj pet be batb not 
purfucb, tbe fame. ~~ to tbe nrll tbat tb~re t~ no fucl) lLa11:1; fo~ tbat l)e batb mif~ 
rcciteb tbe fame,antJ tba~ in tbefe tWo pOl~lt~. 1. ~n naml1lg of (and)fOH or) tbe 
reconb in tbe art of c:llulltcc,tbe ~tatLt~e fattb tbe .tJreater vart, tb~ ,IDcfellbont bete 
in bi~ talca,faitb tbe better part,~t a~lquan:I0 major par~ Vl!1 C1t meh~rem; b~ttpl't fo~ 
aU tbi~ 9lungmcnt ouglJt to be gtben a~al!tll tbe l,alalnuff; anb tfbp bl~ IPlca,it 
appear~ tbat tbete were fucb a Uaw., tbt~ t~ fnffictent fo~ Up', anb We are to taile 
notice tbcreof~ ~be quellion now i~, lWlJctbc~ be ~abc in, bi~ ~Iea pur(ueb tbe 
~tatute, Ot ",ot. ~~ to tbe firll; tb,efe 1t1o~~ conJ~nCl:lve & dlSJUnchve)n~ to be ta· 
ken promilcue,n1tb wben tbe fenfe I~ tbe f,lme,tbep art aU one;alfo maimofe & con
temptuo[e, tbep arc aU ont, tbe ~l1C Ct1l1110t be 1:Ione ~itlJout tb~ otber, malitiofe agit, 
faitb onc, qui dato opere, male ag~t; fo t{J~lt tbc fmnc,t~ aU 011e tn cenre~ anti tbe one 
indubclf tbe otbcr) fo tbat tbere 1~ n barhl11U onlp tn iretter,I1ut not ttl fcnfe : ~ll~ 
od)er reafon mop 'be tI~a1t1n from tbe penning of tbis 1!aw.> inWbitb jlatu tbcfe 
1tlo~b~ (and) anti (or) are ufc1:lp~omifcuounp)a~ fometime.$ (and) 1t1bCll it ff)oulb
be (or) anb fometimf~again (or) 1t1bcn it moul)) be (and) a~in tbe bEginning of 
tbe ~tatute,Wminglp ann of fet purpore aU one obert aub publique Wl)~b, fatt.> 
act o~ bcetJ,( or) tOere ougf)t to be (&) moIell,bct, let o~ troulde,tbere i~(or /fo~( &) 
a ~~eacbcr licenfei), aUo1ncb,o~ nutbo~ifci) (or) tl1ere fo~ (&) fo tbat tbe fame i~ 
aU onc, anb t~b1i~ no material barianee bere, babing recitcb tbe fame true in 
fenfe. ~not~ct unron upon anatber ~~antb, blbieb tbe ~tatute batb, o~ bp anp
otbcr mtlamfullllo1p o~ mCill1~: :JIf be bab reciteb tbi~ oulp, tbi~ bab been goob, 
anb bJen purfning tbe ~tatute; tbi~ later dauCe mafte~ it berp plaillJo tbat not ... 
1t1itbllanbingtbi~e}:cepti~n,(&)a"ll (or) b~ aU one : ~nb f~in tbe lPI,ea tbrre: 
i{f recitcb a true .;Statute tn fenfe anb m~anmgunto u~)tbe btfference betngonlp
in tbe1!cttcr,not in tbe,mcat~nff" fo tbe @Iea goob; anb Co to tbi~ purpofe i~ tbe-
~afeitt Ii E. ;. f. I o.lll an :ti!cttonof ,IDebt upon a ~onb, 1ubere tn tbe ~onb t{Je 17 E.3. f. 10 --. 
partp l.tta~namd) Canonkus~ anb in tb~ m~it Prebendarius, tl)i~ i~ belb to be bere • 
aU one in (enfe finn fo no mattee of barttlncc, but to be goob anb fUfficient ;anb fo 
to tbe fame pu~pofei~ 28 H. 6. fol, 8. in a PJ:.ecipe Pri?ri Prioratus, being fpetiaIlp 28 H. 6. f. it 
bounb, tbc m~lt 1t1a~ domus, anb t{Jere belb gootJ, bemg all one in fenfe; anb fo: 
tbc ~tlfein 3 rI., 6. Q1~ ~uit uxor, & quan?o fuit uxor: ~bi~ i~ all one in fenfe ~ 3 H.6. 
tbougb tl)e bartanee be l1l a l[ctter, pet tf tbe fenfe be aU one it Will be goob, anb 
in Cucb cafe~ 1t1e arc not to grate too tllucb upon tbe l[etter, anb fo dearlp tbi~ i$ 
no material bariane&?, but tbe ~tatute i~ well redteb , pet it tUull be ronfeffcb~ 
tlJat if ~ l,nan bpWap of action o~ plea;grounb~ bimfeIfttpon ~ ~tatuteanb mir~ 
rrdte~lttl1 a part"wbctl:a~ ex ncceHirac,e, be ougOt not to rente tbi~ at an,tbi~ 
i~ not goob, ani) tbl$ appctir~ to Ill' fo tn, Plo,:"dens Commentaries, fol. 79, 8e. in 
Partridge and StrangesCate: 'jIf one botb tllIfrectu a ~tatute, onlp in tbe bap of Plowde~IJCom. 
it, 1tlberca~ be ougbt not to recite it) bp tbi~ be batb failen, attb tbi~ i~ batJ,fo f;~~a~::&c. 
belb tberebp a,II tbc 'jIttbgc~, altbougb tbe fame 1tla~ in, a matttrnot material, 
fo~ t{)en tbee~ 1~ no ftUb 1[a\1.1, anb (~be b~t'b grounbebbl~ 2i!ttion upon a jlaw, 
lUbere t{Jere I~ no. f~cb i:a1t1 ; anb 1t11tb tbt~ a\Tree~ tbe, Ea.rl of LeiceHers Cafe in 
Plowdens Commentanes, fol. ;.9°. Co.bJbere tbe btfference I~ tn mntter a~in Free-
mans Cafe, Coke 5' pars fol. 45. :JIn an ~ctionof Walle, upon tbe ~tatute of Glou- Plowde~rCom~ 

d l' f' I d' , & d fi 'n' mentanes, edler, {)Q.o nu IUS laclat, val urn, ven monem, e rl~llOnem :-wl)ere it ffJouib be LeicestersCa[c~ 
defiruClionem; tcColbeb tbere to be nlJtter of fllbffancc,tlnb not amenbable : itt Olle fol. 390 • 

~afe l)erc t{Je barim1ce i~ onlp in tuoJb~, anb not in matter, nnb tIJetef:'o~e in Coke bpars, 
:Jlllbgtne~t of ~a~ t~e fm~e i~ no barianee fo~ to bi~iate tbe l)lea ; aiCo ~ cllerp f. 140 c. 
tontempt tttdube~ 11t It mahee- 21Lg to tbe Ceconb banauet" being tIJe great mat~ 
ter anti marertnI llariat~ce, a1tb tlli~ i~ ,plnin: 9[t i~ to b~ nOin tonfibereb {J01tl 
tbi~ {{JaIl be belpeb, tbe fame ff)aII be tlIbeb anb fJdpeb tbt~ tnap, tbat tbi~ itt 
out of tbe fo~ee anb fr~tne of tbe ~ta~ute" anb t{Jat upon tbi~ grounb) grounb~ 
eb upon tbe ~t~tute It Celf; ~be 1tlbleb ~tatute, part of it i~ ab~ogatcb, 
attb f~~ part of ~t llanl)~ fitII In, fo~ce~ part of ~t i~ quite gone, aP'tbat part of. 
it bema fo~ faptnlJ of W?af~, tbt~ 1~ Jopneb 1t1ttb tbe otber pnrt; tbt$ purt of '2 tt 
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it wbicb i~ ~alte allb ~b~ogntcblongIJt not to .(u; rrti~e'~ : (~~e ~Ica fie.re hf bp wap 
of;J5ar.rmb a 7Jl5at bcmn gooh to a common U1tcnt.l~ m <j;uocrmcnt of:Untu goon 
anb fufficicllt ; iti~ fltfficimt f(J~ {Jim berc, to ffJrllHmtl frt fo;tij tb!lt cnIp 11lijicl; 
mahc;t fo& bit~,tbe fitft off'cnce)if llifiudl, &c. ilni) to bc fOt tbt~ arrrfi eil, (}ZOUffbt 
bcfo~e a ~~tntcC of jpe~ce ~o .be e~ilmtarb tin!) committrb, tt]h1:l!atu mtlfte.ii tbem 
<j:u!)ge~,gt~e~. tbcm a J.Ui:ucl~I po~:r ,Mtb mnIte~ tlJcm 9'(ubITc~ of t~1.' lOitnrlTe$, 
f~ l[lat bC'mlnbt commtt ~ tbtrb ottenre aftet fi~ mcr~lt~~, if ~c .t'i0tb. tlot.confotln 
~lt~l[elf, tbCll to ,be cOlnt.nItteb. u(que be reconctre .lJunfdf! rm:tn.a'1ll1frentai brte 
l~ 1n tbc t!Jltb offellce~ttlttb 1ubtcb we arc nct now berc to mcbbIt, t~e ~a:ion bere 
i~ b~oug~)t upon tIJc firll offence (~) rbot 7 r', ugulti be tua,;! cormnittetJ to tue tjoai 
at York: ~~to tD~ mif~ccitol, itlbtcl) i.~ht n mfl!tl?r merrIp fupecfluon.s : ~~ to 
tbe }g>Iea anb :iIufi.tficattO~, Ije nll~n;~ttfg tbe ;Statute ill anl)~~cr mutter, lu;;hb 
oug\Jt not to come llt qU~lll0ll ; be 1~ Impencbeb fo~ t~c S:mpJlfomrnt, 7 Augulli 
ftltb in tbe ~lea, tbe rental of tbe ~ttltute, a~ to tot~) i? lJ!JotJ, antlltleH recitdr ; 
,:)(t I)tltb been nrgcb, tbat b~ batb not condubei) bhl iDlett rigl)tJ)cing lnttb a (tic) 
be bi~ biffnrIt (Jim ; a,~to ~bt~, tbc.co.udufion tutn not bcip iftbcre be nl1t fuffidcnt 
p~emlfe~: ~nt bere tn tbl~ c!!afe It 1~ crp€cffeb, I. ~~at ~c lntb f;antJ~ on fJhn 
2. ~bat be intleaboureb to pun bitn out. 3' i~e bib ptoljibit bim furtbcr to P20CCCb' 
Et fie, per, hu)ufmodi facta ~ diverfa opprobriofa verba, ani) lJotb not fbctu tufJat tbep 
lnrrc; tbt~ l~ not matcrlal1nb~tbtr lje nfcb nnp lt1o'~b~ ~~ not, tIJe i)~fb i~ bert 
apparent tnbub 1t1a~ iJone bp blm, t~£ fCJ~m of t~e 1uo~l.1~ l~ not mMenal, anb fo 
tbc (iic) bere i~ itde} tbeu being matter C~tffidentlaib bown in tbi: p~rmik9', anb fo 
tbe @Iea ((aob: ~~ to tbe otbcr ~X'cepttoll talien,be ougbt to be a 1!iunfel) l&lea:: 
tI)er, it t~ f{)l'llleb,tljatfjebibbillurb ThornpioD} a licenfeb ~t£acfier, b}l Marrhew 
late ~rclJbif{)op of York,anb borb notffJew 1t.lficrebc 1na.~ HcenCci) I Bub tfihf, a~ it 
1ua~ urilebj~ ttabc1!Cable : ~bi~ ~Iea i~ !loob llorluitbllanbing tbht <etccption~ 
tbe fume being 1n ~ar, anil if aup ~taberre be requifite, tbe fame ougbt to com£ 
on tijc otber ribe ;tlnb tbtn in tbe fiejopnbe;;, to f{Jdn tOe time anb tbe place; if in 
t«rcrpar~tbe .roefe~baJtt plenb~:tbat Locus in quo wa~ tOe frce~bolb of l.S. anb be 
IIp bt9' n:nnmanb bIb enter, 1l.1blCb hta~ tbe Came ~refpnf~, anb botfj110t ff)r1u 
hlf}cre tbi~ 1ua~, tlJe ot~er map ~raber~ tbi~,at1b tb&?lt tbe JDefenbant in lji~ !'ie
jopnbcr mapweUlbem tIJi~, fo bere in tbi~ €afe tbi~ ~Iea in ~ar i~ goon:<@tber 
~tception~ tanen at tgat tbep bib a~ :l(ubgc~, ~bep bib fine billl, tbcp bib jubge 

Coke S part; bhn ;tou.cbing tbi~,ree Specots Cafe,Coke 5" p~rs) f?l. ~ I. tfia! 1tJ~tcp tbep bab£pleab~ 
[. 5 J. &c. B. eb bert, t~ purfaullg- tbe 9!a1u: (~Iltlo Cuffictrnt lUhtJteaf~) tbl~ l~ goob) tbep nceb 

not flJc;lD tbrm, fo~ tbep bp tbe 1l.ahl art mabe tDr 9(ubge~ of tbe Witndre~, anti 
are Hot to ffyelD mOat no~ lUbo tbt mitneiTc~ wrrc;1t1e tlCC not to 100ft into tbh1,Antl 
fo dearlp t{le }j)lea bere i~ goob, anb Slul'igment ougljt to be gibm fo~ tbe IDefen:: 
bant~,at1b againll tbe ~laintiff. Croke Jultice. ~be ~Ira tere bp map Qf~ullifi~ 
cation, ·i~ goob anb fufficient batb in matter anl'i fO~1ll! ~tull ~tccption~ babe 
b('en bere materiaiI 11 raben, if tbtp batJ p~obeb to be material ~~cepti~nlf, wbttb 
tbep are not,bcing not in a material point; anb being in anotf)er mattcr,tfjcp are 
not fo material o~ to 11itiate tbe Jl1ea:~bbti~ a gencral1!a,1tt)mabe in OdiUln ma
leficia:-,£tnb of 1l.1bicb we oug{Jt to take JtotlCe,a~ to tbe ~rccptton at( & )fo~( or )at tue 
nrll be tint!) not unbertaIte to. recite aU tbe ~,tatltU, but onlp ltlitb ~n inter alia, to 
tafte benefit of tbt~ onlp 1nblclJ belong~ t~ b!m ; anb (Jere ~~abatton~ art fO be 
ol1fetbcb ill tbe ~tatltte, (&) fD~ (or) ~1J1~ I~ but accu~ulatl.o ve!borurn, qui negat 
quod fllJgis cit, negat quod minus ett : ~fJt~.t~ no ~lla~erlal, llufrental of tOe ~t~:: 
tute: ln~ toucbiltlT tl.Je reconb ~tceptton, If tbc 9lUfttfit~tton bab been upon tbl~ 
~~attd) of tf)e ~tatntl'; 9l f{)oul.b ~(}en ~abe a~rrl'b tbt~ t~ babe be!!l a mater~~ 
al l.lariallct,fmt quid hoc ad te, tbU11~ an unperUltcnt, anb tmmattrtal ~nellatl; 
Ott, Quid verba audiam,cum fada video? ~~ to tb.e condu~on tbi~ i.9' well anb fuffi~ 
dent, be nCL':b~ not bere to mew wbere be ~n~ Itcenfeb ; If tbe otber bo ~raber.~ it ~ 
a~ l}2 map bo,t{Jen be i~ to f{)ew it, anb tbI~ f{)all be tben fufficicnt; tbe ~ullifi~ 
(ation bert. i~ goob., anti Co :J[ubgmt'nt ougbt to I1r gibm againll tbc ~Iaintiff. 

Cook 
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Cook Chief Jllflice. ~i\lcr~.tbi~g~ are tOf l1e:~ou~eb in tl)i~ ~re.:~ Su~mr: rlla:io) Statute of 
<]U8! pro Relil?ion.-: faCIC: ~t.Jt~ t!Vtatute 0 I ame cap: 3: upon wOtc,} .tye ~u lii:: I Mar. cap. s' 
cation bere t~ grounnctJ, 1Ua~ mabe to ai.lballcc t1ie!tgton, Deus JoqUIrllr In Tem-
plo to billurl1 a ~~eatbl:'r i~ to billurb ~objbut 1tle are 110W 9[ubge~ of tbe 1!a1u, 
tbi~ 9[ullification berc dl.'arlp i~ goob, anb fo ~utlglllent to ~e giben agaillll tbe 
~Iaintiff: ~b£ ~1i1intiffberci~ to take 110 anbantage of ~bl~.;15ar,. ClJ;1 tf)e lI!afe 
t~ : ~bi~ i~ a gel1~ral ~a1t1, anb tb~refo~e t{Jep.maP.btre Jufttfie tb~P gen~rtlnp, 
per formam Statuti, tn.tbt~ lI!afe p~obtben, ani) tbl~ 1tlttbout anp Cpenal reettalof 
tbe fame, anb tbi~ ban been tl)e dafer flub t{)e Curer wap ; a man cannot pfeab., 
Nul tiel Record ag-ainll a general Uatu, bctauCe tbe I€ourt ougbt to tafte notice of 
it, aptl of fa mue{J tbcreof a~ i g (ufficient fo~ tbe mattrr inquellion: ~~ to tbe 
~ubgment giben in Plowdens Commentaries .. in Partridge anb Crokers Cafe fot 78. 
lUbieb barb been urgeb, tbat 9!nbgmcnt 1tta~ tfien gootl, nnb wdl giben; but 
if tbe fame matter Wl:re noUl a~ tbi~ bap to c.ome in quefiion again, We mtgbt 
lUeIl gibe -our :11ubgmcnt acco~btng to t~e Uentp of tbe matter : ::m~ to tbe bart-
ance m;geb: &) (o~ (or) tbi$ i$ no ~nattriaI ba~anrr~ tf)cp being all one in fente 
autl m~aning, [bere are Synonyrna s .. & parum dliferuDt, qu::e re concordant, & cum 
adH.mt <dtirnonia r~rllrn, quid opus eft verbis,faitf) t~e <@~ato~ !. ~o. here tbiP' i~ goob .. 
ltctauft tbe p~emtfe~ il~ tuar~ant tbe fam.c;wbere tbe q~£1l1on 1~ upon a general 
9la1l1, tbert tbe cttourt t~ to Jubge aUOJblng to tlje bentp of tbe matter; pet it 
mull be agreeD, tbat fo~m in pleabing i~. not to be omitteb, fo~ tbat 1tloulb be a 
wap to b~ll1g in confuft~n; but tilt tbi~ ~afe bere i~; tlje ~Iea ani) :l[ullification Judgment 
i~ goob~anbtbe ~laintt~ bab 110 eauCe to bcmur .. anb fo upo~ tbe !ubole matter ~~od q.ucreoo 
~utJgmrnt ougljt to be gtllen fo~ tbe .IDefenbantlt, anb ag~tnll tbe ~Iaintiff, II C~plat 
anil tberefo~etbe ~uleof tbe cttourt 11.1a~, ~od querens Nil capiat per Billam. per Billam. 

Nota, ~n an Ej~ctione firrn::e D~oitgfJt againll ttuo .IDefenbant~, tbe one of tbtm An Ejetli?ne 
tonfeffetb tlje ~tttott, anb t{}e otljer of tbem pleab~ tn ~ar, Non culp. ~t 1tla~ fiTm£ agamll 
tuobeb bpJohn Moor fo~ tl}e 19laintifftbatbe migbt rdeaft bi~~ttion a~ againll twO, the one 
blm 1Ubicb bab eonfdTeb tbz fame, anb p~oceeb againll tbe otber tubo Dab pleabeb ~~~:~ff;~~d~he 
Non culp. Dodderidge JutIice. ~n an 2fl~ion of ~rerpaf~ tlgainll t1tto~ tbe one eth, Non cHIp! 
lllafte~ befault, .tbe orber confdtetb tbe $ttton; bere be ll~ap tueU rdinquiffJ bbt &e. 
~uit agatnll blm 1tlbo makc~ tJefault, anb p~oce£b agamll tbe otber tubicb £on== 
fe'Iet~,o~ ~bicb pIe ab~ in ~a~ ; .tbe reafo.ll in tbi~ lI!afe itt, I1tcaufe tbi~ ~uit i~ 
omp lnpOtnt ofi)amage~)but ltl~no.tCo In ~bc€afe of all Ejectione hnn!ejif t{Jilt 
ff)ouli1 be fo berr, anp man map bp tbt5 be tncftebJ anb mutb p~attice map be ufeb 
in t(Ji~: 2I!nn Co tbe opinion of t(Je 1tJbole 1I!0urt in tbi~ €afe deadp tua~ tbat tbe 
f>iaintiff coulb ~ot reIearc,ttO~ relinquim bi~ ~ui~ againll one of tbe .IDef;nbant~.! 
anb p~oteeb agatllll tbe otber. . 

Gilling Plaintiff, againft Bal{er 

Defendant. 

I ll} a W#t of ~rro~, to rebetfe a ~ubgmtttt gibe" in an ~ttion of lDebt f03 ar:: ~r~ri:e~~~!~ 
. tearage~ btu; ~pon accoU!lt ; tbe ~lerft of tbe ~roa~ refufd. to enter tfJi~ a Judgment, 

lnttbOllt ttuo Cuffinent ~uretle~ bp fitm firff founb anb giben, acto~bing to tbe r/ic. 
~tatute of 3 Jac. cap. 8. to p~OreClttt tlje m~it of ertO~ witf) dfett .. anb co fati~~ Yel. 227· . 

fie anb pap to tbe partp,if:1[ubgment be affitmeb,aU (utf) I)ebt~, I)amage$', anb :h~~~o~ ~~~t 
tOn~ UpOl~ tOe fidt 91ubgment, anb an~oll~ anb~amage~ to be a1tlarbel, fo~ bdap be allowed, 
of ~~emtlont ~t 1l.1a~ mobdl b11 HarnsJ tJ)at tJ)l~ 4tafe now !Jere in quefiion, i~ with~ut good 

out ~urenes,and 
where D9(; 
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out of tbe ~tatute, llillicb fpeah~ onIp of i1lDcbt tbat groluej rme bp tOefl? fout 
mlCrm~ (5);J5p ~mj~onbnponwnbition fo~ papment of monp Imlp,umt refer« 
betl upon a ncare) o~ b)J rcafon of a ~ontratt!:J[n t~e 4!rafc ben: in qltcffion ,it j~ 
i!)~iginanp no befit, but tbe fame gr(J1tl~ to be fI brbt onlp up !*tOfCH oftfje f!t~ 
a"ompt) fUll) tbl?: 1)tatml? mnftt~ 110 mention at aU of anp fu(~ [tinb of JDdJt, but 
oldp of I)~tgimd .IDtbt~ ; rmb fo tI)i~ ~ufc !lere i;f out of djl? ~tfmJtE,bdng nOlle of 
tbe lDtbt;t tbere mcntia:mfl), ti}i~ being a JOebt not {§'tOIDinglme of anp contract. 
llemming Chief Juftice bemanbetn, lubetbera IDebtuprm mt·<tJ)'UHrraticlU, fonbtti< 
oneb f()l~ perfo~mantlC (If 'l!cbenant~J tU!?re wit!JiRt rJZ out of tlJi&i ~totute. DJ.d
delrndge )llHice, deadptbhHJ;f out of t~e ~tatute) tI)e'miJolc <!rOUtt agrteb in ttts; 
tp~t t~!~ trsa~ cut oftbe jbt.atu~ejw~cr~ lit 1nt1~ to p('rf!J~m ([ob!Znl~l1t~. Flemmir;~ 
Lind JuHlce bemanbdl agmn, If rttl acuen of JDdjt upon an odnn:£lH1rut, incH 
lt1itbht o~ 'Out of tbe ~tatute; tOe mba!c ~oHrt drar of opinion)t~at tht~ IDJ{i om 
oftbe ~tatute. Flemming ChiefJuHict'. ~~ to tbc {J1indpaI ~afe now hl queJfiolt 
JD('I1t~ blbtcb are to .Ite hlitbin tbi~ 1[ohll are to be fud; IDcbtfi afj arc o~igtnaI anb 
true lDrbt&f, ann in fuel) ~aff~ after :Jiullgmrnt gibw) a n~ttt of ~rr(!~ ffJan not 
Ite aUo1ttd.1) nOt anp Superfedeas grantl.'tJ) witi)out fitft pntduq in of gool) jbnre=< 
tie~, tlcccqbing to tfje ~tatute: ;:z5ut t~e ,IDetlt betc in tiji~ p~tnripal ~afc, t~ 
not tl iDeo! o~iginaUp) flut tf)e fmne tlroID~ ani) bi?camc~ to be a JDebt,on!p upon 
tl)e tluompt, anb not bcfo&c; anti tbi~ 1.f;l not like unto a roebt buc upon a ~on< 
tract, a~ i~ mcntioucb in tbe .fJtatute, (0 tbat tbi~~afe t~ dCfrdp:Jut of t~(' .2ta
tU1e, anb roi~ a ~cbt lnbicb gro1tl~to betme upon an Wrbitramcnt. Dodderidge 
Ja.dHcc atCo~beb bfttin, tfjat tbhH~dcarIp out oUbe ~tattW~ ~ tti~i~ fI IDeot 
iu'rjicb gtOW~ bU~ anb to Ite fo upon tbc tlccompt, an)) t~i~. i~ matter h1~id) ren~ 
bctWeen tbe parUte~ tbtmrd\le~)anb aUL1wanceupon tbl~!.;i to be 'matle)fmll tbt;;t 
i~ u(Wt a~ a ~I)ntratt, no& pet to be taken a~ in t{Je nature of a (t'ontratt : .IDe'Ur ;foz 
atlCrarage~ of an atwmpt brfo~e 7lubitot~, i~ deadp out oftbi~ ~tatutr, fOJ 
tbi~ i~ Ii1L IDebt grounbeb upon a JJleco~b : 9(n JOebt upon a <t!ontratt, tucrE' i~ quid 
P!l'O quo, lmt it i:e: not fo bere, anb fo i~ out of tbe ~tutuU+ Croke Jufiice. ~(lht 
~are bete i~ out oftbr ~tatuU, fubitb batb o"lp fet homn ani) mflhl'~ mention 
of fud) JDdtt~ ltIbitb arc certain .IDf6t~; but tbi~ qrafe ber!!) anti .IDl?bt~ upon a 
~onb toperfo~m €obenant~, o~ fo~ arreargl.'~up(ln an account) tbefe are aU of 
tbtm uncertain .IDd't~,llnb fo out oftbc A)tatutc; anil fotbc ltJ[loIe €ourt agrCE'b 

The Writ of th~adp,tbat tbi~ p~htdpal €afe i~ out of tb~ ~tatutr,~nb tbe ~ourt ~ftr,iltJt tbi~ 
Error,allowed l~&tt of ~cro& to be cutrell anti aUo1ueb of 1uttfJout fintlmg ~np ~UI:etl~{~nb ao 
i~~l~~~~~e~i;s, tOJbtng ~o tbi~ ~t~bgmentitlJatb been fo~medp fa bere aD)utrgcb, a~ ltil~ affi.r~ 
PCI' Curiam. met) bp rbe €cnnni at t~t ~at, 

Hall Plaintiff: againft Ro(l)frOflh~ 
Defendant. 

Whel"c ~rocers T $t Iltafe wa~ tbh~!'ln man t£lfien I1p a Latitat pnt29iin bi~ ;l5aiI, ani) tirl?P tutU 
~a~ go mt WdtlJm~B1l, afttd.uatll~ a ~u:i)g!ucntt pa[eb againff bim ; upon tbh~ tijt' que~ 
wh::~:. aion mobtb to tbl? (tOUlCt, tua&f tf,lhf, Wbl'tbrr a ~~ore(~ upon a: Capias ad fatisfaci~ 
V<lug. ~9506!1' ell1ldum, «Jail go into Wales tlllahtff tbe ~atI, o~ not. Man Secondary infOcitn!?b 
Godb.:2 U4. tbe ~outt) tb~u in t~t like (Cafe tbep bab fo bone biber~ timc~. Williams JuHice. 
~~~:~~t Coke 5 pars, foL 49+. lin Vaughillns Cafe, it):~ -refoibeb, tbat aU tbe ~tatutc of 
JBe!'AI. »92. ~tlOlfa:U~ be t):ttnb mto WaRes, tbe reafon t~, Demure tfje A)tatute of 2. 7 H. ca p. 7. 
]I lROJ.~9S,Po. ljatb matte wales partdOfEngland: ~t1na~ ff)dll!;i) to tbe <!ourt, tOot BWWI1-

5$60 low~ ,tbhf~~gtb(mottu:p oftbe ~ommon ~Iea~~ affinnd'l~ tbat tbc!1 1)(1 not tbcrc 
nfe 
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ufeto fcub Curb p~otcf~ intoWa1es, but onlp }eroceflf of Utlagary. Man 5ccundary. 
info~mdl tbt ~ourt, t{Jat it barb ~ecn ufd) ot~er1nife I)ere . in t~il1 ~ollrt ; anb up~ Hut. I 11· II g. 
on tbht, t~e €otttt Iteing fullV fatt~ficb b£r~tI1, Itp tbe .blttctton anb't!llIe. of tl}e 
~ourt, ~~ocer~ 1t1a~ llranteb lntOWaIes agatn~ tIJe ~alI ; all~ tbe l€oUtt falb fur::: Procefs into 
rber tgat if tIJe partie~ founb tbcmfelbt~ agttcbcb, tbep mtgbt IJabe a W~t of Wales againfi 
~~ anb fo bp tte !liule of €OUtt, tfie ~~otef~ tuell aUoweb of fo~ to ilTuc into the .Ballper 
Wales 'againft tIle ;l5aiI. Curzam. 

Rhhardfon Plaintiff, againfl: Piftel 
Defendant. 

1.$ an ~a:ion of ~efpar~ b~Ollgbt, tbe l)efenb~n~ ap tl ~opp~.bo~ber, dailllP to :~!~:~l:d~d 
babe in tbe lan~ oflJt~.UO~b common bp 1&~efcttptlon ;tbt l&latntiffp:leab~ a re~ in Bar of Com

Ifafe oftbbt mabe unto {llm Itp tbe .IDefenbant; tbt iOefenbant a~ to t{llJt mafte~, moo, Ne releJJ4 
atlf11ler,anbpleab~ Ne rclefi'a pas,anb upon tbi~ ~Iea tbe @Iaintiffbemltr~ in naw, )leaded whe. 
tbe JDefenballt jopneb in bcmurter; tbe ~ue1lion cnlp being, lWbetber tbi~ ~Ifa ~~~r good or 
be goob, o~ not: ~t 1na~ urgEb, tbattbi~~lea 11la~ not goob, in regarta rbat be . 
mabe tbe'rdeafe,onb (0 i1;1 partp anb p~ibp unto it,anb tbertfo~e be ouglJt to plean 
birea:lp, Non tit factum, abb not to tbi,tt J)lea : ~t 1nalf urgeb fo~ tDe jDefcnllatlt, 
that tbh1 i&lra of Ne reJdfa pas, i1;1 a~ goob a tel~a a$ Non eit factum; ant. upon tri-
al of jDeeblf,1nbere one f{JaU pleab Nlen[ fon falt~ anb ttlbere Ne grant a pas, tbefe 
Iaooft~ there dtcb~ 2, H. 7. (. 3 H. 6. fol. 18. and 26. Rhichard~on fo~tfJe l&Iaintift, 2 H. ,. i; 
mobell rbe €ourt,tbat tbe JPlea 1na$not goob: tbe on[p qutfftonbere i,tt,tIDbetber 3 H. 6.18. 20, 
tbe partp. bi~felf, to tbi~ jDeeb of relt~fe fball pleab, Ne releJfa pas, be cannot fo 
pleab : tbe blffcrcttce MU be, ttlbtre be t~ partp to tbe .IDeeb, anb wbere be ht a 
ftranger to tbe fame; a firunget map pleab Ne reJdfa pas, but not tbe partp bim-
felf, but lJe ougbt to pleab Nicnt fon tair, anb tbi~ bifferente i~ warranteb Itp bi~ 
btrlf~ook~,a~bp 3 B.o.f. IS, 26 anb 28.2, H.4. 2I • 43 E. 3· f.Io. placito ~2·17· ft 6 S 6 
A1f. placito 17- ttlbttc{tei~partp to tbe lpeeb, .tbrre be cannot pleab, Ne releffa Pas: :"c: . I .2 • 

~Iro tnt reafon of fbe ~a1tl ma~e~ agamtl tbl~,fo~ 11p tbe na1tlWben onei~ par:: Nota,theditfe
tp toa jDccb,anb quefilon.eb upon tbe fame, be ougbt to anf1tler birettlp, 1nbetljet renc~ where a 
it be biP j!)eeb o~ not;but If b~ be a ffr~nger to tOe ~eebltlJ~n be m!,p well pleat. to ~::~foG~~~ 
tbi1;1 N~ reJe1Ta p~s,anb fo bp tbt~plea It m~p ~ol~eln quefflo.n,anb to be trieb,1nbe~ &c. 
tber tbt~ 1tla~ bt~ jD{fb~O~ not;b~t otbl'r1tltf~ tt t~,1n1)ere fit l~ a partp to tOe .IDreb. 
Dodderidge J uftice ~be blffctence t~ true 1tlbItb batb bren taking, 1ttbere bei$ partp 
to tbe jDedl, tbere be ollgbt birettlp to anf1tler in tbi$ manner(S) QEod non eft fa-
dum.~nb if upon.trpaI it be f~unb to be .bilf ~eeb, .tben fo~ fiiP faIffJoob in pleab:: 
ing, be {baH fie iftneb .to tbe JJtlng fo~ t.btP llt,tt b.et~lt,anb tbere~o~e if be mall preab 
bere Ne rele1fa has, ou .rlens. paifa per le (an, anb ~bt~tlf founb agamff bitu, tbL' liing 
ffJall not I)ere babe bt~ 111~e,~'lt1~ tbertfo~e be.t~ to pkab Non eft tadum,Itdng pat:: 
tp to t1)e jDceb; otDerWlfe It t~ If be wtre ffranger to tbe .IDeeb,tbcre be map well 
pleab Ne releffa pa~, ou riens paffa per Ie fait, anb fo bp tbilf 1tlap tbe balibitp of 
tbe jDceb 1tlill come in quenton : ~bctt are in lta1n Itut tlUo ~tTue~ to aufWer un::: 
to a jDeeb, t1)e one Nient fon lair, tbe fecoub, Ne releffa pas: 2finb berc We babe tbe 
partp bimfelf tubo mabe tbi1;1 j!)te)) of rdeafe, tlnb unto tbbt be ougbt ilirtttIp to 
make anftuer, anb tbat bp an ilTuable ~Ica, 1tlbetber tbiP be bi~ jt)eeb o~ not· 
anb if bi~ ~Jea Ite founb to he falfc,t{)e :l!ubgment iP tben to Ite O!!od capiatur anti 
fo be ({JaIl be 9Imp~ifoneb until be babe paib bi~ fine unto tbe Jiing : ~fitlf ~Iea 
a~. btte it ilf, i~ t1~t goob, fo~ be beitttr tbe partp bimfdf, ougbt to pleab Non eft 
fatl:um. Croke Julhce •. :l/f be b!l.tb notbtng bere to pleab to aboib bi~ lOecb., be 
ougbt tben to pleab Nlcnt [on fait; but wbere be batb matter fufficient to aboib J 

bi~ 
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bhf ,IDe£b, tbcre be map 1l.len pleat! ~e rddTa pas. Dodderid~,e.Jufiice, tlgreeb il 
tf)I~ tf)at 1tfbete IJ~ batb fpedaI matter to plenb to aboib bi~ ID~eb ,rbcrc be ougg 
to pleab tl)i~ matter fpeciaUp to abotb tfje faml.'.,anb fo to tontlube Nicn.t fon tall 
ll~ Ne releffa pas., anb upon tbi,.t r,iffercncc are aU tbe ~ooI*-tf ; fmtJ fo tbe ~Oltt 
1tttl~dear of opinion tl)at tbi~ ~Iea tua~ not goob, t~at tbe iOltlintiff bali (faoi 
enufe of lDemurrer)anb fo bp tbe tiule of tbt~ ~ourt :J!Ui)gmcut wap gillen fo~ fbi 
~Iaintiff. 

James Plaintiff, againfi: Harris 
Defendant. 

Ab At'tion I clf.l an ~ctiott upon ibe /l!ate l1~ougbt to~ flanberou~ 1uojb~, (portcn 11p tbe lOt 
lipon the Cafe fenbant of t~e ~laintiff, upon Non culp. pIcabeb;1be :l[urp f~U1~ tbe 1tJo~b;ilall 
for ~'Jords. in tIJe }'Declaratton to be fpoftrn up tbe lDtfenbant of tfJe It>lmnttff': ~{je 1tll)~Il~ 

lUere tl)efe, r<1!bou art a r<1!l)ief, ani) 9{ will p~obe tl)ee fo : tbe ~urp. flab tbftt UI 
fpaJte tbe 1tlo~b~, De querent' not in l)i~ p~efence, but tbep were fpohentl1 bi~ au 
fence, onb(o tbep fouttb tl)i~ fpeciaUp in tbi~ manner fo€ t~e~laintilf~ Harcisur 
geb fo~ tl)e ,IDclcnbant, tl)ar fo~ tl)eCe 1u(J~b~ > a~ tfJep are tl)u~ founb up tbe :1:urp 
tbe ~laintiffcannotf)abe f)i~ :ll~bgm~nt:~l)e ~Iaintiffbeda~e~ f)cre,~o~ dixl 
de pr:ffat' querent' ~bou art a ~(}itf; tbe 9rurp flnb, tbat be blb fpeah tfjc 1ti8~b~ 

. but tl)nt f)e fpalte tl)em, 1?e eoden: q~erc:nt', & ulrerius dicunt~ tDat be fpane tD 
lUo~b~ in tbe abfence of tl)e ~latnttff. Henden. r<1!l)e ~latnttff l)ere ougl)t £1 
bn\le bt{t c:lrubgmcnt : r<1!l)cfe 1l.lO~b~ lttitl) an ]nnuendo, (~I)Olt) are a gOob ani 
(ufficient bcnotation of tl)e partp of hlbom tf)ep were fpol£en ! ~fbe bab Caib, , 
i~ a :<ttJitf, ani):JJ 1l.lill p&obe tlJee, ip{um prrefat' querent' innuendo to be fo, ani 
tbi~ fa founb, tbi~ {Jab Iteen goob : ~{)e ~urp bere bo flub tbat I)e fpoke H~c fal 
fa fcandalofa, & opprob.rio{a vtrba of tl)e ~Iaintiff; tbep flnb tbe b.lo~~~, Qlod dix: 
in'prrerentia & anditu, of otl)cr~ de prrefat' querene ~bou art a ~biff, anb :}[ fui! 
p~obe it,. Et ulterius dic~nt?' quod non dixit, tbef~ 1l:t0~il~> in pre~entia querentis 
but in lJt~ abfcnce; tflt"t t~ goob, anb tl)e l&Jatnttff to babe f)t~ 9'!ul:Jgment 
Dodderidge Juftice. ~be ~cdon i~ f)ert b~ouglJt IJp tbe }5)Iaintilf, fo~ 1tJotb~ fp~ 
kenor bimfelf: Iqrbelaret part of t{Je @erbict !Jere batb no fenfe in it, {Je fpah 
ti)e 1ul)~b~ ill tlJe abfenct oftbe partp (tflo.u .art.) CrokeJul!i~e. 9l~tbe 9!~lrp fini 
Qlod dixit de prretato q~erent. deeodem, ~lJt~t~ goobat~b fUffincl,tt, ~f I)e ratb>~(JOl 
ilrt a ~bicf, an~' 1l.ldI p~~\le tfl~e fo ; If be bttnfeIf bl~ not b~ar btm, but atOrr! 
there p~efent bl.b tnfo~t~btm?f tt, tbat b~ cal~eb bun ~blCf, anb be faib b 
bib not bear {ltm, non In audlCll, bectlufe tt mtgbt be be 1ua~ not fo quid. 0 
bearing, anti l~ligbt be burte in taUt: r<1!fJe p~incipaI natter ~oJ~rtb1'tablc anb iIi 
quirable beu nt, ml)et{Jer ~e fparte t~e b:Jo~b~ a~ tbcp are hub 1tt tOe IDrdarati 
on: r<1!l)e :3!m:p f)ere babe b.len founb tf)c 1l.lo~b~ a~ tfjcp arc laib, anb tbeir nnbin( 
i~ goob, Dodderidge Juftice. r<1!1)e ~u~p ~ete babe ~ounb tlJe 1l.lo~bg arco~bing t~ 
tbe ~(lrue, but t1)e .later \lart of tf)etr flnbtng lJere, .t~ altogetflcr fenrcl('f~ ! :Jl 
tile ftdt. part of tbctt flnbtng b~ full t.o tl)e :1ItTue, tttlJer cX'p~en PO) tip implica 
tion : :J(f tile Ia~er pa~t of tf}etr finbtng bo anp 1ttap~ rontrabict tbhf, t{Jert to 
firll part of tbetr flnbmg f{Jan be goob, anti tbc Inter part boib, anb tbht i~ 
beep ~lea~ : ~I)~ ~n~p bere tlo flnb, ~od dixit d, eodem, .t1nh bp a ltUetTatl 
~tnphtatton, dIXIt eldem) t1)e 1l.lo~b~ betng rrqrbOlt arn 1l.lbttb tno~b~ ho impJ1 
tbu~ tnltC~, t1)at tbep 1l.lere fporten ta one being tbcn p~erent : ~l)e '9jucp bo fin~ 
tIJat be btb fpeak tbe fame 1t1o~b~) de .eodem querenr. anti tb£ 1tJ!l~b~ btl tmpa~ 
tbll~ mucb, tbtlt De 1tlO$ PJefent, bemg (~bou) if tbc 9{urp flnb tOe 1t.1o~bJ 

tba 
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tbat be faii)'(r,c) innuendo) t{)e ~1~illtilT, i~ a ~bief; iln)) tllc lDltlilltiftbedare~ 
fo~ tOrCe 1lltJ~tJ~ (~) rJ!~ou ort fl ~btcf dcad~l dRtr bab not been goob,Itp teafon of 
tOe bariance \ if rbe 1tt1J~b~ (porten iuere tbcfe (5.) r<irbllU art a ~blef) nub it 
i~ not mentionebof hlbom tbc 1uo&tJ.~ lUcre (pohen, . ~(1c :1iurp bert map fuell 
finb tbc intrntiolt of tIJe pnrtp fpeakmg [S) ~od dIxit de q~ler~n t: '-erc in .tbi~ 
p~incipal tafe tbe ~iutP. fiab~ fOUll~ a gllo,~ bcrtmt fo~ tbe lPlatnttff)ani:J Co ~e ~ugbt 
to babe Sfubgment. r kmmIng ChId Juftlce. ~bc lno~b~, a~ tbep are Ifnb III tbe 
j1)rderation were fpohcn tidtm querent, f1nb tOi~ impo~t~ toar [pohen to tbepar~ 
tp bc)ng p~ffent ; f02 rte hlD~b (~bou) impHe~ toat'be 1t1a~ p~efrnUt being bcrp 

~ imp~opcr to Cap Co of 011e bctnn aIlfent; .fJp t~c ~l'rbict, bere it. i~ not founb) Qpod 
<JiXlt t!dcm, fed de eodem querente ~Jtb tbl~ 1$ fuffinent If tbe fatnt afftee~ 
IDitb tile jDedaratioll, fo~ tlJe hto~b~, anb fOt tbe partp of 1tlf)om tIle!, were fpo~ 
ken : :Jlt t~lJcr£ founb bp. tbe :},urp, QU,od ?ixi~ de pl~f4ito qu~rent, tbi~ i~ go~h 
an?) fufficient)anb tIlc 1llo~b~ tnap be fportcn lit bl~ ~~er~nce,o~ bl~ abfcnee: :lit t~ 
a \lctp illlp~oper fpcer{) to fal}, (4Z{)OllJ ~o Ollr tbat l~ aIlfent; ~ben t~e :lfurp bo 
ftniJ, Quodqixit.de pra;tato qoerent, tbcre 1~ t{)cn no upulfnattcp In tbe lattttpart 
of tbeir tinbing, ~c ~~ p~ere!lt o~ be be ~brent, f{)~p tilt~ tbe.1ul)tb~,a:nb tfJefeare 
actionable, anb tijl'i t~ fuffiucnt, & ulterlUs, tbrp finb tbt~ I1p 111ap of e).:plauati; 
on; fDat Dt fpake tbe 1t1o~b~< ,red non eidem quertur, Co tIJat in tbhllatte~ paltor 
ttJcir bcrbitt, tJ)rp babe llotJ)tU, contrarp to ~e fo~mcr part of tfleir \1erbitt i 
t{)cp babe onI p fountl t1)i~ furtlJer J tbat t1)e @Iaintiff fua~ abt~ttt inben tbe ~O~b; 
Wert fpoken,: ~ntJ tbcfe b.lo~b~ J ~b~u a~t, &c. bo not ~nf~~ce Dl~ p~£rentt.af Ueter:: 
fitp ; if be bib fpeak tbere \tlo~bP, be bema abrent at tbe t,lm£, pet tf)ete 1uo~b~ art 
a ~Ianb£r to {Jim; btrc it i~ innuendo de p\refato queren,~. rarDi~ i~ fuffident anll 
rertain.: 'crt are t1l.1ofe.l.leraI ,i)I.anb~r~, an~ be t11ap babe febcral ~tioll~'fo~ 
tfiefe, tbere i~ llO contratl~tp f)ete m tbt~ ~erbi.c~, fO~ wbm tb~ 9(urpbo finbj~od 
dixit de eodem querente tgt~ map tueU be ettbe~ tn bt~,p~erence,o~ a~ftntt ,& ult~ri
u~, &c. ( iQIlJou) we cannot intenb tllat. be 1ua~ p~efent, wben tbt :1rurp ~Qfinb bi:: 
rectIp tljat be wa~ not t1)e11 were~lt : ~~tP fi~b tbe filLl~b~) a~.tbe'p are lam in tJJe 
jDedaration, anb no contr!1rtlZtp III tbett nlli:llna,. buttbattbel~ fintlinll i~ go.oiJ. 
Croo k JuHice ·~lJe ~rntb of t{J.e €afc wa~ ;tbat be bIb. fpeak, tb~(e 1bo€b~ in tbe tbirb 
fjcrlcm, anu tlJercfo~e t~ere wa~ great fault {ou~~ I~ ~be ~oultreLtJ)at tJ)tp 1noutb 
babe kbe W!)~b~founb tn tbe ~ecollb, a!ttl notm tbttbtrb.~etton.anbatco~nglp 
~~.t~:p WtU Cpoftcn, DocWerld,ge Jufhce. ~be :lrurp lto ftnb, ~od dixit de eodem 
qUl' ,-d, ~f . Co, tb£~ tbep were not fpo&en flde.m querent. Croke Jpfiic~. ri:{Je 1uo~b' 
migfit be fpo~en)eldem que~c:nt, anb pe.t b~ tlltlltit nQt ~ta~ tbem .. Flemming Chief 
Jutlice. ~p tbI~l!are bere ~~, rue i9Iatntlff cannot ~a\ie bl~ ~ubgment; fQlJDat 
tt nom aypzar~ bp tbe nnblng of tbe :]urA' -' ~Da~ lje JjatIl a bauble taute of~tti. 
on. Dodderid,&e and Croke J uft I~CS+ ~b~t tbe ~Iat!l~lffbe~t oU~bt to babe Jfflt 9tUlrlJ~ 
ment, fJere betng a goob berbtct fo~ (ltm; anb ,tbe .1uOtb~ lath in tf)e DedarauOlt. 
fOlln~ to be fpottcll bp.tb~ .IDefe11b~nt, & de eo4e~ querent~ }1.nb tfJi~i~ tUffidentip 
fOllUb, Co tbat tbe4!olltt tn tbt~ tub not fullp agtee, fame btff'eunce beingbtt1»ee1l 

57 

tbem. . '. '._ 
. Nota, ~{)at afted.1)adJ~ tbt~ 6afe Walt enbeb l1et~eeJl iDe partie,ffap ColllPoti~ Ended by a. 

tlon anb agreement, anti fo 110 :}ultllmeut 1l.1a~ glUen ·l1p tbe CORRin tbi$ greement be. 
4!afe. . tween the 

parnes. 

I Sir 
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Sir Thomas Mead Plaintiff, againft Sir Genge RfJl:el 

Defendant~ 

II 

N <@te, ~bat in a trial at tbe ;1$ar) p~ofrcutrb up ~it Thomas Mead, againll 
, - ~ir (,.eorge Keynel) M.ltthal de ~. R. fo~ tbe fo~friture of bi~ <1Dffire; bp bi.tt 

Trial for tl~e l1cll'lill'rtltfutrerint? of one ~ir Ja.mes CJeiron, there in erecution, fo~ to €fcapc,.the forfeiture of u;,) X) Y - Y 
an Office. onlp qu£llion aub ':J!iTue'llrtltlun tbcm WJ.s, itlbetfjrr tbcrt 1tta~ anp <efrape, 02 

9 Co. 9<. 
3 Cr. 587. 
I 10. 46l. 
2 Ro. 189. 

not, htbetl)ct ~ir James Creiron bib rrmain Ilill in bi!f €ttnobp in ~('mtion) o~ 
not; tbe <!tafe appeatctl to be tbl~: r(ibc numfler of ~~ifonch1 incrcafing, ann be 
1uanting room fo~ tbcm in tbc ~~ifon of tfie Marfhaltie, bctaufeb a nc·w buiIilinq 
to be ercttcb, anb tbe fame ailjQpning to tbe 1j)~tfon, anbwitfjin tbe eompnf;l flub 
p~eeittct of tbe fame, anb tbitbrr be rcmobctJ ~ir Jamts Cruton, ani) kept bim 
tbere, being in ~retution; r(ilJe <9uefiion b.la.s, mbctbcrtbi~ 11.1a~ nn ~rrape in 
na\u, o~ not. in r~gartJ tOat tbi~ ttrw ereeti'b ;l5uiIlling tua~ no part of tbc ancirnt 
~~i£on : rm:bi~ matter 1tt.l~ p~orrcutcb againll Oim bp "sir Thomas Mead,1t1bo Dab 
a grant of tbi~ ~fficc -: ~nb notc,tijat tbe mattcr~ of tnirilc.meano~ were cramin
fbin tbe Chance:ry ,anti aftcr\uarb.s tbe famt birccteb to be triCb {Jere in tbi~ €ourt; 

39 H. G. f. 32, of \t1bicb ll1annerof p~ocecbing~ tbe &urt ~iil berp lllucb tJilliItc, be bctnlJ tfJeir 
Hd4· ~fficer. Dodderidge Jultice. :JIn 3$' H+ 6+ fol. 32 ,33,34. rqrOc m.lnncr tbere e-J:p~cff('i) 

of p~oceebing~ againll tbc mflarf'{JaI;upon a ruppofcb fo~reiture of bi~ <£>ffiee, IIp 
re~fon of an ~fcapr: tbi~ appear!f tbert at farge, anb berp well tJebateb, in tbe 
Dukeof Norfolks Cafe, fo~ tbe remobing of john Brandon bi~ ~artbal; anbt(Jere 
bp tbe opiilion of aU tbc ~lt'bge.9', a negligent ~fcape bp a W)arfbaI, i~ no caufe 
of fo~fdturt ofbt~'~ffice : ~bcre iti.s bdnJbat tbi~ i~ but a matter fineable,in 
manncr a, tbe qtourt CfJall tbinIt fitting to import tlJt fame; but otb~rlttift it i~ 
of a boluntarp- ~fcapc, anb fo~ Cucb an ~rcape be i~ to lofe bi~ (@fficc~ a.s tOeti 

R d E apprar~, fo1. 33: B+ ~t· appcar.!i alfo bp a ticco&il U1 tbe time of ~inlT E. 1.· 
ecor • I. anb aIfo bp otber ~eco~b~of latter timc.&',tbat tbe mlrocmeano~.9' in ~af£,\1 of~· 

fcape.9' ltV tbe @ffiecr~of tbi.&' ~ourt, ougl)ff)cre to be ermninei) bp tf)i.s ~ourt; 
ani) notwitbllallbing aU WbicI) batb been fnib to tbe :]urp,tuc will Our [dbf.S' et~ 
amine tbi~~aure, bl'fo~e anp ~ubgment ~aU be berein gib'en bp u.s .. ~lemmiIlg 
ChiefJufiice. me babe not been tuell bCdlt b.lttl)tll bp tbe ~¢or('Cltto~~ of tbts' €tlufc, 
fo~ tbat t{)e eramination of aU altUrf~, of Non:.lfers) mHufers, nntt otbcr mifnC'
tlieano~~ ill our <J1)ffirer~, bd~ng.tf moll p~op~r.lp unto tbi!f ~ourt, to be berl' c:ra~ 
mineb b}J ll~; anb we are to Juhgc of tbe ~llfficll.'t1cp', o~ non{ufficirncp of our <@f~ 
fiter~ berts anti no otber €'ollrt i~ to intl'rmcbt!lc wit!} tbcm in fucf) n manner a~ 
in tbi~.~afcbatbbccn·bone; antlagailtll tbhH.1.lbirb 91 babc noW faib tbrtd~no 
p~dftil'ttt ,ito~ pet aUll ~ooft to b~ {fJc1tt¥il: ;.I5l~t on tbe con~rarp)an tbe p~efibt'nt.&' 
anti ;Jt;oolt~ of ~a\u tio cOlt~rm tbl~ 1tlblC{} 91 babe nob.l [alb : ~bat fucb ertlmina:: 
tton~) in fucb €afc!1 a~ tbl.&'~ bdong.s onlp anb mort p~opcrlp to tbe :J[urifbiltion 
of tljip ~ollrt, fo~ to cramine) betcrmine, anll to abjubgc tberrof, anb to no otber 
~ollrt \ubatrotb~r; ntlb we are aU ofu;1dearip anb unanimontlp agrreb in tbi.~ 
to mamtait~, ann aU~ap.s to p~cferbc anb llp~oIb tbc pob.lcr, bignitp, anti :;Iurif:: 
tlittion of tljt~ €Olltt, Itt up, aub onIp to tHf, (If goob }P~dtbcnt~ tannot Dc t1Jc1n~ 
dlto ll!f tbattfle rontrarp batb bccn ufcb.) Dodderidge Jultice. 91tappcar~plninlp 
attb fuUp bp tbe ;.I5oo[t of 39 H.6~ fol. 32 , 33· o.s befotz remrtnT.l~cb tbnt it fldong~ 

39 R. 6. f. ~2, onlp unto tbi~ <f!ottrt, to ~rammc tbe Nonufers nnb abufe.s in our <9fficcr~ anll 
~!~ord King acco~t'Jittg unto tbi~ ,.'9I babe fecn an crp~cr~ p~dibcl1t, in ~ flCcotn of it, in tlJc 
E. I, time of JJling E. I •. ~tlil ~ bllbe alrl) fcen otber eJ;p~ef~ p~cfibrnt~, of la~c~ titnC.5, 

to 

• 
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to tbi~ purpore. Nota, tbar in tbi~ <l!afe, aU tbe matter of mifbemeaner 1ua~ 
at large e):amineb in toe c!Oancerp, anb upon tbe ~fT'ue~ tbere agrecb on, a C-tp~ 
al appointe~ to be bab be~r at ~be ~ar upon t~e fame 3mle~: tbe tnbole ~GUrt 
agredJ in tDt~, tbat ~n tbt~ 1t1f}tcb tua~ fo ttone tberc, watt onlll fo t{}ere bone ad 
n~ inf(!}l'mandum, anb not il'l anp. otber l~annerJ to fo~edort anb to fotedubr u~of 
tbat ~ud~bittion anti ~terogau~r, lllptcb p~opedp b~IOlt1T~ to u~ .a~ ~ubtles of 
tbi~ €ourtJ tlJf to babe tbe~~amtnatton of our pccultar OtJicer$ln aU lUattetl, 
anb mate p~indpallp in fitcf) matterl·a~ bo trencb to make a foafdture of tbeir 
C@ffice~ J tbe fame l1ei!1g fo prnal unto t~em: Nota, ~bat in tbi~ €aCe, tb.e 9Iurp 
babing rcrtibcb tfjett (barge, anb btnttton, from tbe <aourtJ bp optmna anb 
etPiaining oftfJe ~bibmce uuto tbctll, tbep gabe in tbtir bedJitt to tbe <ltOutt, A verdict • 
anb fountt ~ir George Reynel not guiltp of anp ~rtape, foa to caUrt a foafcitute yen for thf
of bi~ <@ffite, 1tlbicb berbht iltal1 reccibeb bp tbe <ltourt, antt Co tbe Came IIp t~e Defendant. 
aule anb birettion of tbe €aurt tua$ cutrell Qctatbingl,. 

I 2 Termi" 



... 
. 60 

" 

, ~< 

Part II 
• 

P A~S C H.' 
II Jac: B. R. 

Gedge Plaintiff, againft Minne 

'Defendant~ . 

• 

Entred Trin. 10 Jac. B .. R. 
Rotc. 1034. 

, , • 

In TreCpaCs for ~~~~~~ ~ an ~ition,f ~rerpar;1, pedibus ambuIando, &c. £lub fo~ T:J~tQft~ 
breaking and ' lnganb bigUing tbt :itanb of tJJt ~Iaintiff; tbc .iQdmbanr 
digging his tlleab1f itt ~nt~ bl1Wal1 of :J[ullification, anb rct~ fott{), tbat 
ground, Jufii- tbe common' boice, anb fame 1nJ~, quod qua:dam meiis, a 
ti~5 the dig. nonCom \lcrmine, (alIcb a ~ab{trr) 1t1a~ tOcre. anb bah ~one gmg for a t" 

Badger. berp mucb burt, anb that tfJcr£fo~e be ratne 1t1ith bi~ .IDogP) 
:2 Cr. 321. anb bib bunt bim., anb in purfuit t~creof, &: ad rnelern prete 

• dicram interliciendam, fie bib ·foHow {Jim Wit!) bi~ .IDog~, 
anb bib eartb bim in tb~ ~Iaintiff~ grollnb, anb tOcre b,e came, anti biggeb !Jim 
$J(t tlftijt.grounb) anb ftiUeb {Jim, antl tbi~ be pleabdJ bp wap of :J(uffificariall, 
quoad'ie tl'efpafs, fradio~tm, & loci pra:di.CTi. foflionem, &. foliJm, cum terra pr::edicta 
implevit, to tbi~}9Jea In ;$ar, t{le If>Ifunttff'bemurreb tn 1!altl. 9(t 1Ua~ urge!) 
fo~ tbe ~hiinttff, tbat tbi~ ~ufiifitation 1tla~ not goob, tbougf) it be b(re al::: 
lebgeb;tbat tbe common rcpo€t hta~, t{Jat tbcrc'1tla~ a Iturtfu\ ~'lbgcr, anb 
tbat became ad interficiendam. anb tbat be bib tberellp, a~ littlcgurt a.tT·be (null) 
poffibJp; pet tbi~ i~ tlot:a!llffident to jufiifie tlti~ ~tt of bigning bp Ijim : ~t t~e 
(ommon 1!aW, a mal11t1a~to be punif{Jrb fo~ buntinG", a~ appear~ bp tbe ;1!;llOft 

. of·I2·H~5·!.ful,·~o.a .. tftefe~tatute~ tucremabcin aUoitlnnccof bu'tinlTs tbc firil 
~ 2 H.B. ffl. 10. ~tatute ·ithl~· I 3 R>2: cap. I 3· fo~'tfJe allowing of buntinu, not to ~ltitt 11nle£;1 be 
l~~~~.oc. 13' babe j[anb~to tljc balnc of 40 s. per annum~ o~ be ot{jrrlUife rfpedaUplicl'nfeiHI.l 
Statute of keep .IDog~; allot{jcr ~atute. mllbe 8 RlIz .. cap. I). rOt bd\rmtion of 1iermine, 
8 Kliz,cap.I ,. of iFo,:e$, ~~ep, o~ ~ablJer, anb a cc1ttatb gt\trll to tOofe t{)at mall tJdlrop Curb 

bermine, if be migbt enter Oll tbl? (ftountl, fo~ to kill tbc ;25abgcr, pet be cauttor 
jnllifie tbe biggitl(f, fOt tbat te mtnOt ufe otber tnean~ to kill (Jim, anLl tbeilut'lt 
to big tile grouub fO t fiim, (t1tb bere be barb not abcrreb, tuat be coulb not otbrr; 
htife kill lJitn:flgainll tbi~ it 1tta~ nrgcb fo~ tbe IDefenbant,t{jat tbi;! :]uffiflcation 
i~ gaob in reg arb, t~at aU 1t1bir{) i.~ bere iJonc, i~ fo~ tbe \loeb of tbc ~ommOll: 
we~ltb ; betc it i~ latb, tbat tOe commp.n fame tua~J tbat tbere l.t:Hl~ a ;J$,ltJger, a 

• nop: 
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nopfome bcall,'tbat ~e bib bmt~ bin~, ,ol1b cart~cb bim in t1Jc pI_aitttiff&r groullbJ 

IlnbtJib big ~imout, onbfok~nf~ blm,-qLJa;~!tea~elTl tr~n{~?dllO uncle) &c. t~e 
~abg£r itt a ~eufi llatttti'!Up U1dll~C~ to tJ~ mtfcbetf, tbt~ b~ffer~ frGIU tbe IOtber 
tafe$o{blluting fo~ pleafure; ~~re 1t J$ fOll) tbc common botce o~ fa~lle wa~ fO ; 
~bbfi$ ruflid~nt htid)Ol!t tlJe1nnm anp hurt bone, 2 Hen. ,? tol~ i )". luau S-~ctlon 2 H. 1. fo1. 1 S' 
b~ougbtfo~ a {,lIfe :J[mp~lronment,iJe ounb~ tbcre t~ ffJcw>t~at t~err h.1ii~ a felonp 
bont anb tbat tbe parrp taken, lUa~ of an tit tttUnC)1n manp cafe~ Hurter ofncc£f:: 
fitp l~ake a gootJ jitffificution. 6,E'4· f.'l. n man cut~ tlottln trec~,on:J tOqj faU in £i:: 6 E. 4· f 7· 

notbrr~ grounb, be m,~p c,ntcr anti tnftc tbcm,t,bi~being a t~[eo.fnetr1}itP . .3 E',6. ~ ~':ii~Y~~er . 
Dyer ,anD 7 Eliz. Dyer, l!l ttme of war,tbe ('111711111.'% b~ctlh a pZlfOl1, let tue p;lf5311cr,\t 
out, .tbi~ i~ no eftnp_c In tbc ~oal('r; fo~ t~ ~a~ n~t t.o. ~e a\l~.tH-ll : to mott.c ' 
~llUlJark~ in time or tuar~ to h~cp tt't <t!ountrp 111 qmet, tfJl~!~ ~2wful ; ani) fo 
to p~£bent mif£bicf.i~tbe lJoufc be onfirc ttl pun bo~n t~e llC~t; tbcfe rmbfuc[)hltc 12 H. 8. fol. 2, 

tbinll~mopblblln£ll1Care~ofnl?crmt~,a~app~~~('I.~bp 12,d.X.i.2. 13 H.8~f.I;. I~.&C. 
21 H.7.f.27. 29 RS.Dyn 37,Makvtrets Cafe, &c: ~ E·4· LZ ; I1lti"l Coke 5,!'-)'! 920lfl Se~ 
maynes Cafe, fo~ t1)e rafting of f£~ol1~, fo~ tbe go~iJ fif. tjr <lI:om~?l!n wealtb, it id 
latuful to bz£afi tbe (Joufe of aitotl)cr) tlnb aU bl~c10 wa~ banI? rlctr, 1tJi1~ fo~ tbe 
gmeral goai) of tbe l1!ontrp, alltJ~ f~ ~~'2 H. 4·, tol.· ,12 •. fueb. a juilHfcation f?~ 2 H, 4. f. I2~ 
It~eaftinlJ a bo~fe beltJ gooil, nnb (0 1t 1_ I, H. 7· f?1. 6. if ani~m ten t~ tln~tiJer UHI J H. 7. f. 6. 
~imller trec~ In CUt!) ,1 Woob, t~e ltato gtbe~ bun Ieabc til c:.'!lue l1.Htb.bt~ cart~, 
anb cut t{j£tU bown, fmi.'J to carrp tijem a11la 11; toe biff'etcnce min be ~ 1tJfjere a man 
ba~b otber _mHo.effctt ttlbatWMit bone, anti 1tlijere not, a~in 5" E. ,. title Trer:: 5 E.,. FitZ. 
pars placito·~. tt('rpaf~ b~ougbt fo~ b&eaIting of a ~uttcr, pII?~~;1'>!i rOar tc bib &C. 
tbi~, to COlUt to rep~ir tbe {loll(e, anti tl~i~ ~db'a {t~ob ~I17fi: b~re ~bt~ ~abg£r 
1tla~ abttrtfnI bcrmme, ntlil te tame t~ klIi .bUll,. anb fa blb ~V l.1llllTtng bim out f, 
of t~c em:tb. 12 H. 8. tQJ. 10. ('J:P&er~ tn POUlt, tb~t fo~ tuntltt~ ~f bcrmhte of~ 12 H.8. 01.10. 

fmfibe anti burtflll to tbr <!l'~mmon 1llcalt(l, ·no ~ct~on cf,~urpal~hl?tb, .nnt: L~at ' • 
fll~ tbi~ renfOll, .tbe fame llcmg fo~ tbe goob of t~y ~~n~ln~n tue~It.D! anla I)~::e 92 
bab nn mean~ ta g.et tbe ;lOabgcrout,an~ ~o to hui b1m.b:u,t bp ~li'm'mg~f)im but; ,.. 
tl}e ~tntutc of 8 £lrz.. cap. I 5' tllaflc~ p~Oblfion f(J~ bdlropulg of ijuttfat :5itn~ ~nl) ~ta,t1:lte of. . 
fo\llI~J'lUb 6ibr~ a rctllatll" fo~ t!jC fame,anh fo fo~ fc~e% nnb ;J5ab;Jft$,:br ~Iltn t; ",Ilz. cap.IS· 
finbing ti)elU to be offcnfibe anb burtfuI, anti tf)e.9!nW bib neber intwiJ othrwifr, 
but to gibe, llUO anow oftbe mean~ to falie tbcm t otbctfuife it 1tter-etmt in'. 
bain to gibe a rc1t1ad'J to t~e tafter~ of tbcm, if bp,1!n tu tbcp £Doult! be plmif{)eil 
~~ ~,rtfpaffer~ fo~ uring tbe mran~ to tafte ctnb fuH tl1e~'i1, a~ 1tta~ onlp fil b3ne Statute of 
til tbl~ <itafe, fI.~ to tDe ~tatuteof 13 R~ 2.cap. 1;. tbl~ \t1>.1$ fo~ bUllCing! ti)e 13 R. 2.cap.13 
~Iaintiffboth ~l)t b,crc t,barge tOc .IDrfeubant fo& bunting upon tbr ,~tatutd1Ut fo~ 
walking antr tnggmg : aU tbat {Jere 1ua~ b(ln~ bp.tbe IDcfcllbant,IDoP fOt tbe greta 
of tl)e <itommon ltlealtb,anil fo tbe 5liufitfitatl(1)1 gOUlt. Haughton jultice brmanb:: 
eb, 1llbetl)er in tbc putting Qf tbe <trafe tbep pleanetJ fl continuance of tbe ~rcrpar~ 
o~ not : ~ot guiItp plcai)ctl to,aIt but ~iggin~,anb tbat i~ jullifleb,tbc ~uftiflca:: 
tion 6crc t~ notgocb. Doddtndge J ufilce, 9it t~ not lotuful Itp tbc €ommon i!atu 
fo~ anp one to bunt fo~ pIcafurt, o~ fo~ p~otit, but ot~crhtire, 1nbcre it it1 fo~ tb~ 
lJooboftbe~ommonIDeaItb : 9[tip obferucil bp Braaon> tl)at a man otlMatueb 
ca(;>ut Illpinumgerit, aU to purrue bim, anl) be map flp fjuntcb· 'tbzOUll{J tOe ~OlUl:: BraA:on. 
trp~ 8 £. 4- fo1. ~8. a. <j[Urtiffta.tio,n to bigtue !J~,!uni),. antJ toft1'ffeltnafte~ tp a:: ~ E. 4· fol. 18. 
f{Jer~ to b~p tl)ett ltct~, anb tbl~ l~ a gOOi) 9T~fftficatton,(tecaure tbe fame 1tta~ 
f~~ tbe goob of tbe €ommon 1tteaItfj, to ufefl{f)l ... g. '?Jl~ to tfji~ ~are bete in QUC~ t;;~ 
~1011, one mllp well purfue fnd) a bean o~ ber mtn~ 1n~en: ~nce be t~ up, anti fllat ~, 
Into anot{Jer man~. gropllb, hut a man cannot l~tnlfi.e lJnt cutting into anotber 
man~ grounb, to flub,. antJfo to bunt fuc{) a be~mtn 1Uttbout bi~ content firft bab ' 
fo~ tbe fa.me, but be ~dl be a tr~rpatTer fo~ fo botnlTJ' 2 E. 3. fol. la, b .. a lUan map ~8 E. 3. fol. 
fol~otn f}l~ f}~1Uk.o& bl~ bQunil, mpurfuit:Of tbe JTfltUe, int~ anot{Jcr manp lanb, 10. 

bCin!J founil tn I)t~,o1ut1) fmil ~P 1,2 H. 8. fo1.10. lfalllanffte~ bi~faulcon in bi~ 12 H. g. folIO, 
o~n lattb at a fcfant)ani:J be ktU~ ~be ferant in anotl)er~ grotinb be map foUolll 
bl~ batult anb take tDefcfant)antl t~ not to l1e punit{Jeb but onlp fo~ bi.t1 enttp in:: 

to' 
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Termin. f'tlfch, I I Jac. Part II. 
to tf)t otl)er!1 grottnb : t~e billging bert' in t~hf, o~ tbe lUte €afe lUap be lahlful, 
if it be in purfuit of fueb a bermin,Ia1tJfullv begullJ unl1 fa botb enrtfj bim in an.; 
otOer man~ grounb 1 ff~ bere it 1thlP, ill tbc ~Iaintitf~ grounb, be map htdIjuffi~ 
fie tbe bigging ofbim out c*f bVlto otber tnean~ be tOldb come to tahe Uim) anb 
tbi~ oUlllJt to babe been £fJeweb inpltabing, aub cfpetiaHp to bahe aUelJgeb tbat 
be coulb not bp anp otber 11lap Ot mrtln~ come bp (Jim) fllli) get {Jim out (but bp 
binging fo~ fiim) but ttlht be batb not fo fet fottu,to make {foob bhi~llllification 
fo~ be migljtl)abe got bim outeitbrrbp fmohing bim out, o~ bp ufing Of ~atti: 
cr~ to get bim out, anb fo a~ tbe ~afe bere hr j tbe ~rullineatton hf not lloob ; anb 

13 H. 8.fol..16.fo i~ ~3 H. g.tol. 16. erp~r~p.it~poin~l t~atIfamuncut~bo1nnbi~<®aft{ lnbictJ 
fan~ tn flnotlJcr~ grounb, If tCJufitiffc~ tn~rfpnf~be ollubrto aUenge cfpetiallp 

IS E. 4· fol.:g. tlJat be !ouIll ltot otbcrwtfe bo ; aub agreeing Witfi tbi~ i~ tbe ~ooftof 6 E'f.fol.b. 
anb fa rIte ,IDrfrlltJant ougbt to ba~e bonr bere in tbi~ p~intipal ~afe, to babe 
mtlile lJt~ '9!ufiification goob~ lUbtcb be batb not fo liane, anb fao fat tfJbl' cauCe 
tl)£ ~lea an~ ~lltlification ilf n~t g~ob .. anb jfubgmcnt oug~t to be !fillen fo~ tbe 
I*aintiff. Croke J~ttice agreeb tfJt btfference brf07£ t~k(n bp Doddendge, anD be~ 
manbrb, blbetber tt htal1lal;nfttt f~ anp on.e, to tom~ tn~o anotfJcrl1 ®~cbarb) fQ~ 
to kill a ~tIHil1tb tbctt, bemg a burtful bltb, fo~ pldung tfJe IdofTom$ atrfrtlln 
tDttrec~ ; anb tfJbt map be aUebgeil t.o bt~o~ tbe ~ublirh. goob, but pet tbil1 j~ 
not '{atuful fo~ one Co to bo ; tbe cl!llurt tn tbt,\t taCe bIb agree, tbat upon a pnrruit, 
be migbt tudl folloW anb kilt, but not otfJertuire, tl.1itbol!t tbe arrcltt of tfJe ohlnet 
oftlJe· gtollnb, anb tbatt~ ~are of 12 H. 8.ongbt to be Iutenbeb t.in tfJe€are 

~2 H.8. f~l.ro. of a purfuit. Dodderidge Jufiice. a~ tf}il1caCe ()tre i.~ be neen~ ntlu.JIAbrr, tbar be 
Rt:~~t~a; 13, be {Jab {anb of 40 . s.per annum, Le purview oftfre ~atute of I, R.~. cap. \2. aip!" 

inn at bunting onlp fo~ pleafurt. ~nb fa tbe €ourt all agreeb tbe fo~mer biffe~ 
.. renee, ti,1}ere a man tnter~ fir~ into anotber~ a~Oll~b, to nnb Curb ~eatl~ anb 

1n;rmin, nnb 1uberefuc{) tntrVl~ bp 1l.lap of purrult) tn tl)e firtl, tbe affrnt of tfJe 
ohuier of tbt lanb i~ fitft teqllifite to be {Jab, o~ dfe be Win be a ~reCpafTer ; in tfJe 
feconb"ttGt fo, but 1tldl jullifiable : ~nb .ro aU tbe 9{ubgeJf &liTterb deadp in tbiJl 

Judgment gi. <trafe, tt}at tbe10lca anb j~ttlifieation ttf tfJe pefenbant lna$ not aoob, but tbat 
yen f~r the: ~rUbiJment ougbt to be glben fo~ tbe i&Iamtiff, anb Cg bp t~e fiule of t~~ <trOUtt, 
PlaIntiff. 9luttgmt.ntWal1 tntreb fo~ tbe I)laintiff'. 

. 

Weaver Plaintiff, againft Clifford 
Defendant. 

Entred, Pafch. 44 Eliz. 
Rott. 453 . 

. . I~ att ~ttiOtl of lOebt againll tbe .i'~eri~ fo~ -n.ll eftapt, tbt crart appetlteb'to 
An AalO~ ~ be tbht. A. bib adtno1l.lIebge a tfie!ognt3atlte tn tbe Chancery, be bab l. Scire 
~~b~h!riff for favias, aub 2 Nihils returneb, afterhtarblf be tJab a Judgment, quod recuperet debt-
ane(cape. tum, anb a Levari facias tame. to, tbe ~ber~ff, to .Iwp tJJe fame, l1lDo ~eturneb 
2 Cr~ ~. Nulla bona , after1t1ar~ be obtall1rb a CapIas ad fatIsfa~lendum, to tbe A'l)eriff, hlf)o 
Y~. 42

• bpfo,tt oftbh~, bib take tIJt partp in e~etution, anb bib after1l1arb~ fuEfer {Jilu 
I o. an· to efca,pe; ant. UpOll tbi$ efcape, tbe ~I~intiff It~Ottgb~ fJi$ ~ttion of}Dt~t; anla 

Note tDtlt it 1l.la~ founb,tDat tbe €'ourt btb not grant tbt$ CapIas ad fausfaclendum , 
1ube~tUPOll tbe taltinn bert bp tbe ~bedf£ 1l1aP. ~t ·1l1a~ urgeb Itp Daveniort 
fu~tbe jDefmbant, tbattbbt2tittion fo~ t~i~ eftape bib· not lie IlptJ)e J)laintiif a .. 
!Tatull tile lDefenbant,wbetein tlJe point infitleb on ~a~, tulJetbe~ Q CapiuilotJ) lit 

, upon 



part II. Y-ermin. P afch. 1 I ,lac. 
upon a tlecogni;ante adtno\.tllrbgeb in tbe Chancery, o~ not, tIlat itbot{Jnot, anb 
t h ., Capias here 1lla~ not 1llell aWtlrbrb. ~t appear~, Coke 3 part, tol. 12. in Sir ~olke ~ pasr~ 
~~ y, { h .b ~ "'. :rI'!' 10. 12. Ir william Herberts Cafe, t ~at at (ye ~otntnon ",aw,upon a mrcognt;anrr,o~ a ~ublJ'" Wi/I. JlerbertJ 

ment fol ~ebt 1 oa ~atna~e~, .be ffJalI not.babe tbe bobp, no~ tbe ';Eanb of ~be Cafe. 
pilttpin ~rrctltion (unlef~ It be Ul (ome fpuIa[ rafe) but oulp to t}u1te rrecuuon 
of bi~ €)oob~ ann €gattcl~, ofbi~ Itto~n, anb Cucb lUte p~efC11t p~ofit, lllbicb botb 
grow upon tbe 1!anb : a1111 ~b~~ ~P a Lev~ri f~cias, tbere~p con~manniug tbe ~be:: 
tilt quod de terris, & carailis lphus, le~an faclat, o~ a FIerI FaCIas onTp de boms, & 
Caralhs (botb of tfJrm to b£ fuen 1tlitbtn a pear after tbe ~ubgment, o~ tiecog:: 
ni3t1nt~ t'l@nobJlrngrb) anb if be faiI~, in boing of tbi~, tben be i~ b~ibrn to 
bi11l19~it df }Debt, an11 bp tbe ~tatute of WettmmH. 2, &;apire 45, Scire facias i~ Statute of 
gibru, anb bp tbe ~tatutc ~fWeHmmll. 2. cap. I g~ cum debisum ruit recup"ratum, Weft· 2. c. 4S· 
an Ele~it is gibcn, fo~ tbe 0101£tp of tf)e llanb, (1llbltb 1tltl~ tbe firll ..statute ([jar 2 cap. & 18. 
bill fllbjc(t tbc 1£ann to an ~recution, upon a ~u~gm_rnt, o~ a lliecognifance 
lUbid) i~ in tbc nnturc of a 9lungment~ . ~ut a Capias }tC~b l10t upon a ticcog;: 
nifance tn tOe Chancery. :lin 13 & 14 E. Dyer~ tol. ~o6. I lacito 62. tn Puttenhams ' . 
cafe, bp Harper, Wtfion and Dyer ji.Jfiices, tbe. €ourt _of C~a.ncery, batb no' a~tbo~i;: ~3e~ If~l:!~. 
tp, to commit tfje l1~bp of one (col~bcmn£b t~ a SClr:: faCias upQn. a $iccagmfance) 6c.' ~ 
to ptifon,· in erctutlon; fo~ tlJat but ~onp tJf not habfe, but .bl~ goob~, lanb~, 
an11 cIJattd~ onlp., aub tbi~ bp a Fieri facias, o~ an Elegit, bp tbt A;ttttute of We1i~ .. 
mintler. 2. cap. 18. anb a~ tbc teno~ of tbe tiecognifanee botb crp.?e(~ to fie. iebicb, 
de bonis & 'ittallis, terris, & tenernentis : aub t{Jcn no Capias id fatisfaclendum {petb 
in tbe tafe, fo~ tIJat no ~~ouC~ of utlary bin lic upon' tbe ~.?igtntl!l ~~ocd'~. 
coke 3. part in Sir william Herberts cafe, 12, I~; bp tbe ~Jatutc of Markbt'idge ~ok.e~. ~ars 

. ClIl C' '\1' • h ~ r" In SIr Wilham cap. 23' & \\I eHmlOfler. 2. cap. I I: ~ a. ~Ias gt. en l.n an account, t ~e 1Y~0C£ ~ In Herberu Cafe, 
tbi\f at tbe €ommon 1!a1U, bemg a btllref~ tnffnltt.bp tbe ~tatutc of 25 E. 3· fol. 12 13 &c. 
cap: 17. tbe hltt l1)~Otcr~ giben in JDebt, a~ in aCCoullt: befotc tbi~ ~tatute, Statute' of' 
tbe bobp of tbe }Defcnbaltt hla~ lll.'lt liable to an €~emt.ion fo~ .roebt, at t{Jc .arom~2S Eliz'3ocap. 
mon lla\n, a~ appear~ bp 13 H. 4. fo1. 1,. but a SCIre Jadas, UpOll a 11}(cogni~ 1

7'H f. 
fante i~ not \nit()in tbe ~tatut£ of 2) E. 3.cap. I~. iftbe .partp in bi~ own 13 ·4· 0 I. 

jl)edaration botb ffJe1tl ~bnt iJ~ b~b 110 eaufe of ~ttion, in fueb a cafc if tbe 
~beriff'bp foatc of a ~lplas to blm blrttttb., botaIte tbe. partp I~ r):cc~ltion, ano 
after\narb~ (ltffer~ bun to efcape, no ~(tl~n of .f]?cbt.Itctb. a~alnn bun fo~ tbi~ 
tftapebp tfJcpartp, ~bQ bab noea~feof a(t~on: fomtbt~ p~tnClpal cafe, tOeattion 
of lOebt lietl) not alTamll tbt ~bcrtfffo~ t~t~ eftQpe. Nay fo~ t{Je }t>hUlltiff urg:: 
rlJ,tIJat tbiJf ~ction 1tldJ Jietb alTain~ tbe ~beriff f~~·tbi~ efcapc : firff tbe Capias 
bert i~ tuell atuarbeb out of, tbe Chance~y. . ~t l~ to be anreeb, tbat at tbe ~k~ 50 pa~s. 
€ommOn 1!a1tl, a~ appetlr~ Coke 1 part, 111 SIr William Ht:rberts Cafe) no Capias l~ Sb

1r Will~am 
~ f fi C . 1tt . . ~ ner erts c<lle , lap bp dje Rtatuteo. We • 2. cap. I I· a aplas J,$' glben tn ~ccoun(. ~nb &c. 

bp t~e ~tatuU of 2~ .E. 3- cap. 17· tbeliftel?)~ot£f~~a~~ib.en in.IDebt,a~ in'Wt: 
tount, anbbll tfJe eqmtp Df tbe ~tat.of 2) E·3.a CapIas he~tncafcof a Scire tacias· 
upon a firtognifallCt, ~nn tbe uf~ in tbe Chancery batb nl1llap~ bern, ill fucb a 
manner to grant a caplas;anb to tfJi~ )Jurpof~ tbcu arc manp if)~efibent~ tbere to 
be fetn anb p~obltteb :aftrr tl)e t1'iecogntfallce l~ ucItnQwlcbge11 it i~ a '7I1ubn-meJlt S 'f 

,.. h' - ~ '(~ 11l ..3l u tatuce 0 
p~efcntItJ, anb ,,0 ,t~t~ t~ a >'-Ieut upon ncco~b, anb ~P 2 S E. 3· cap. 17· Wl)rre onc I H 7' fol. 1. 

batb a }Drbt, hlbitfJ t~ a brut oft1itc~Zb; ~bete bp tbl~ ~tntute.be map babe a Ci;: 

pias, tbe ~tarute of! H. 7·cap. J. tnbltb glbe~ a fo~metJon agatnfftbepernor of the 14 H.,.fol.l, 
Profits, in !4 H. 7· fo1. I~. & 15 H. 7 + fot 8. a Scire facias upon a fine, to fJabe ere;: 15 H.,. fol. 8 
tution of a trmatttb~tatlrb unto tbe bemonbant, anb to tbe.'dr~of bi~' bollp 
begotten: tlJe ~nQnt pleab,$' Non te.nure, rbe bemanber averrs bim to be pernor 
pf the profits, anb fo ~cnant ~P t1)e equltp of t1)e ~tatutt of I H. 7. an11 it i~ tberc 
bdb deadp bp all tbe :Jjttlllec~,tbat tbi~ mall be taken to be tuitbin tbe rquitp of 
tbe ~tatutt~ .altbouglJ tbe ~tatute b~tb ~pe~It onlp of a fO~tncnon in tbe remain-
bcr,anb b~frcn~er. fo~ \nbcn .tb.t ~ttl0n~,$' glben fo~. tbe abbantagc of ~enant in 
tail, anb l~ gl~en m tbe ®~tgltl(\l m~lt; tbe tquttp batlJ gibe tl)i~ alCo in tbe 
m~it of ~~etUtton ; ann a~ to (be ~omm~ncclllen~ of ~be {ui,t" if it begin flp Sum~ 
'mons, Capias, Attachment, o~ bp Scne facias, aU l~ one; ~be ~~dibel1t~ in tbitt 

anl'l 



Termin. 1-" afch. I I Jac. Part It 
aun ttle like tafe, are uf[JaLanb brrp frequent in tbc Chancery; ol1b fo hHbe COurre 
r(Jere to aWlrb tl Clpia<;,nnb tfJi:s alro agrrealtlc unto tbe coutfe of 1!.aID)anfJ ohrend 
f!.'ln .. Znt abmittittg tbhl to be etron{'olt~ ; 1Qet Prolecurus tuit quoddam breve~ fUtl) 
tbhl itltl~bttctt('il to tiji? ~fJetiff, flub tbc partp bp bhn taken Upmt it) aub Tuffe: 
J;ci) to cfcape; lWljetbct be {{JaIl noW be cbargcablc fo~ tbi~ CrCtlpr to fbi' pnrtp . 
protecutus mit quoddam breve, t1Jh1i~ tbe act of rbe Ittourt ; if t~c ®~igi!titl (anre b; 
1tlitOintbe 9{udfbittion of tbe ~Clurt anti tljcpa1u .'ttll all ctranroilg{ ~~'1CCr~to tile 
~bcrtff', o~bo mifa1tiJrb a Capias to btm, bp fOJrc of1ubicb he tftlh~~ tbe panp in 
~tccution, tbhf i~'a la1.t1ful tafting ani) t,;c(ution, ann ttc ~brriff ts cf}argcilbIc 
fo~ tile cfrllpe, aUb be i~ not to r:rnmine tl)~ crrG~ of t~f ~OUtt, ctOe~ife. it i~t 
1tl{)('u tbe <ttoan~t of Chancery f)n~ 110 :J(udfbiction at aU of tbt: enure; in tfJe ffrft tire· 
tf)e ibijctiffi.tf not u take llnp benefit of tbt mifatnarbing oftbe ~~oc~f~} it Itrtb 
not"in ~~ montI) to.pleab anp tbing in bifcbargefo& bimfdf; a~ tDuc{tingtr)t t~ 

~5E. 3. FitZ' fcape. q E. 1.Firz. dtle Barre placico253. the AbbotofWeltminn.erscafeptcbt~thh~ 
tl.t. Barre. pIa. erp~Cnp. ~n ~ttion of .IDebt b~tlurrllt·a,gainll a ~oaler fo~ an efr,lpr, l1ll}o fnii) 
etto 2S3' tbat tbe -.Sberiffbib notbcIibet bim la1nfuUp to bim;it i~ tbert' rulrb,tbilt be £naIl 

nottafte 'benefit, no~ anp noticc,1n{jetber be tull~ Ir.11lfnHp tJeiibrrrb to lJim,fllrnlO 
tutiOlt o~ ltot; but be being one.: in bi~ mfiobp,{)c ouglJUo keep ~im fafelp,fub pa:-

31 Eli\.. &c. n,a,antl in tbhl tafs)tbe 1!!0Utt icj to jubge oftl}c ranre being befo~t ti)(,Ill. .3 I El,z • 
• Ogoell agaitUl Clement Patton, ill un tl.ttion of .IDebt UpOt1 an efcapl',bhl'cdp a~tbi~ 
p~indptl1 cafe i~, pro[ecutus fUit quoddam breve, anti in tot~ rafe it 1utt~ a(trcrlJ. in 
borb point~ tbat tOe tirl! Capias tUtl~ l'rroncou~, pet tbc partp being ill erecution, 
bp fo~ce of tbt~, tbe ~betiffi~ cbargrable, ifb.: fu(fer bim to' efcopr,antl fball tafte 
no t1b\1antage of ,be· erronr in rfie ~~ocl'f~, anti 9[utlgment ttJo~ tberr gibctl fo: 
Ognell, anb fa in tbt~ p~illdfal cafe, .:l[Ubglllcnt ougOt to be gibfn fo~ tbe. 
i9Iaintitf, fo~ tbe ~b£riff.J'f)al not talt~ a11p abbantage of tbe erro~ oftbl' ~ourt 

I Cr. (64-' in tOdt ~~oceetling~ 't{ltre 0 gaintl· t{}e jDefenbant but be £{JaIl be tba tgcb fo~ 
. t"e eftape, tlotttlithllanbing tbeteco~n De £rl'ont~u~·: t11ttl tbhf appear~ tll be Co, 
~~ke2~~~rs, Coke 8 part, f. I 42.~. in Do&er Druries cafe)1nbere'Ognells cafe i~ citri:! to br abjubg.: 
fol. 142. &c. ttl acccabinglp i~ Tri~itY'31·Eli7. in the Exchequer, bei~ll tbi~ ~erp cafe 110m in 

qnefiioll, anb 1uttfi tf}l~ agtee~ 2 I E-. 4. fo1. 23. b, t{Jat tf an ~ctten be b~1)ugDt a~ 
21 E. 4· f.23· gaiull a ®oaler.J fo~ fuffeting one blbitb \tla~collbcml1d. to go at large, iti~ no 

pIta fo~ {Jim to fap, tbat tbe l&zocer~ 1Ua~ biftontinurb be(o~e tf)e 9InbltIU('ut gi: 
b~n, fo~ tbJlt bei~ a ~.ttangfr to it .. Croke Jufiice, tQe ~~eriff i~ not to teheab; 
llantagc of anp erto~ tn t6e ~~ocedJtl1g~,fmt (Jt~rt1t11re It Hi where be tan alfctJ{tt 
a Nullit,in tbe ieco~b anb tbt~ will be tbe bittfrence! Flemming Chief .1uitice. :lfhl~ 
a\Uarb a Capias blbcre it Jtetlj not) to tbl' ~beriff) bp fo~ce of 1tlbicb be taltf~ tb~ 
partp, anb ~atb fJim"inl)hHullobV ifbc (utter bitn.to cfcapr, be ffjall bt c{)argl'b 
fo~ it, fo~ De t~ 110.t to argue, .o~ tnfpurc ~lJe alttbo~ttp of tbe €ourt. DoddtTldge 
Ju1hce agrcetlf)t'rl'-tn)untJ tl)l' tJlftrrCl1CC null be 1ttIJfre ti)e ~Qurt {Jarb <j[urifb-icti. 
on of tbe caufl',ollb tnf)l'tc not: if tbe <trourt barb 5I[urifbittion of tbe €"aufC,l.'Ulb tJll 
mifa\tlati) tbe ~~OCltr~) t~i~ i~ but crro~ ; but 1tlbete tne .€"ourt batb no :3!Urifbi
on of~be caufe, anbb~ m~fa~arb tbe l&~oc.cf~~ tbcr~ ~n l~ tlttetip boib, flllb tbe 
~Dertre map tbctu tOt~ tn tJtfcf)argr. of blmfcIf, a~ If nlro~mtbon lie commence 
<@~igil1aUp in tbe Kings Bench) 1tlbrrc it ougbt p~opcdp to be ill tbl' C. B. o~ an 
~pptal in tbe C. B~ tub.ere itougbt to be in B~ R. aU bete i~ boib, anb (0 i~ tb~ 
bifferet.lte. Flemming Ch iefJ'll Hice ngUttl tbe btff'trcnce to be fo. Jlj}ote tbat in tfJi~ 
p~int4lal rafe tbe <!!ourtilib ~ot a\U~rb ~bi~ Capias, b~l~ tbe pattp bimfelf p~.(Jmrttl 
tlje CameJo tbat tbt c!toutt tllbbere Iuthne to be ofOpmtOll, firll tbat tOe Capiasbitl 
wen lie~ 2. alfJat t~e .lJberjffi~ t'{)llrgeable 1tlitfJ tbi~ efca-pt, ani). fo 1uitbout 
futtbtt ~tgumrut, tl)i~caft1ua~bp tO~ 4!ourtnbjournebobtrtoanotbct time. 
~ote tbat aftertuarb~(S) Termin. Mich. I I. Jac. B. R. tbe €ourt 1tla~ mobel. a: 
gain in tbi~ tafe) t{Jt potnt bdn{t.,U9f)rtf)er a Capias bib lil'upott I) ~ecogni;al1Ce 
acltno11.lll'bllcb in tile Chancery ,anti being tallen bp fo~tc tf)ertl1f, anb in e~etution, 
1nbl'tbectbt ,I)beriff~be liable to an ~ttion of lOebt fo~ tbi~ efmpe·, o~ not t 

Term Mich. 
II Jac. B. R. 

",-c. 

CookchiefJufiice.) ~bi~ batbbcen abjublletJ, iu tbe berp point, tbat tbbftualf all 
efcapt 
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rfrapc, anb fo~ tbi~ efcflllc tb,e ~bcriff' i~ ~it1bIe to an ~ctio1t, anb fo 1ua~ it atl=, 
jubgcb in Ognells cafe, Cited In ~octor Drum;s Caf~, 8 CC)~ fo1. 142. Srf it Capias ad ~gnellscafe p.ut 
1atistaciendum be iffncb out tllltllUn a noble man (fufJcre It ougbr not Co to 6e,) anb In Dr. Dnmel 
be i1.1 taften up. fo~ce of tbi~, ani) oftcr1tluri)~ fuff'erctl to cCcupc anb go at large' c.afe, 8 Co. fol. 
an ~ction of lOebt fo~ tbe cCcape tuen herb, fo~ tbourc~ de i,un:) be OllUJ)t not to be 14

2
• 

taftcn, pet lJebeing once t,lkcll, ~e ounbt not to fuffer bUll to cf~apc ; thi~ Capias 
1tla~ notto babe iffucb out of tbe Cha~ceT\', ~ut 1nbcll tb~ partp 1~ taften bp tbi~ 
crrontoli~ }l)~ctrr1.1, be ougbt,nor at~tgpertl to Cuffer b1m,to ('Ccape \ nnb of tbi~ 
i;rro1teou~ ~&ocef~ tbe j,1}~rlff' ffJaIl mUtr ta~c nnp benrfit o~ ab\.1tm~agc, tbeu:: 
bp to free, ani) bifcbarge blmfeIf frO!ll tbe ,rm~ rCcap£', tlot1ultijftanbmg tbe p~o:: 
(eclling bctcbJa~averloordine, fo~t~n$ CapIas t~d('adp crroncou~ ; but vct tbi~ 
ffJaU not alb tbe ~btriff fo~ fnffcrinrr of tOc rft~1PC, 1tlb~n ~c batboJ1ce taken bit~ ; 
fo' lje being an <@fficcr to tbe ~ourt, oncrbt not to tX'anllnc tOe }Dower ,ani) SJunf .. 
bittion of tue ~ourt) onb fo i~ tthl~ atljn~gcil in Ognells Cafe, in ill'br fo~ an c[capt 
a(tainll Clement Patlon ~bcrtff of NOi tolk, nni) be ltHl~ cnfo~C('b to pap nIl tbe 
monp, in itli)icb tbe par~p.: inbict) rfc£'Ipeb. 1na~ ~Ollbc,mlleb ill .. ~be ~ollrt. in tbi~ 
mfe mere all dear of optntt1tlJ ~fJat :]Iubgmcllt In tbt~ mfr cug.buo be gtllen fo~ 
tbe ~Iain~iffJ ,tberc bchtg> a~ a~{ tIJe 9[ltbgc~ il eli) , no qucllion at aU in ~l~c rafe. Judgment for 
Cook chid Julircc. llctogtttrance t~ bat a podt~t !icco~b, aniHlJcrcfo~e :1!ltiHctal rc;- the Plaintifr~ 
'cpbcrie~ nrc al1Ua:p~ in 1!.~bJ,to be Plcfcrrei.l bcfo~e poeher £irco~il~:~!1 tbe $i~tle 
of tbe 4ronrt in tblp p~tnctpal ~arc, ~ubgl1lent 11la~ entcrcb fo~ tbe ~lalt1 .. 
tiff'. , 

Arnold Plaintiff, againft Bridgood 
Defendant. 

Entred, Hillar. 10 Jac. B. R. 
Rott. 166. 

J'l1l an ~ttiott i!f JDrbt, upon tbe ~ttltutt of:l E. 6.cap. i 3' foi notfettittO" out of 3 Cr 318 ' 
titbc~ ,tl \1erbitt 1t1a1.1 gibrn fo~ tbe ~lail1tiff. 9'(t Wu~ mobeb in ~trcll of srltbO'~ . ~ 

ment, tbat tbe lDrdaratiol1wa~ ttot goob~ tbat tbe~lai1ttiffin bi~ .iDcdaration 
(ja)) fet fo~tb no goo)) tide to ('nabI!: l1im to babe tfJ.~ titbc~: ~nb fo~ tbi~ tbe €aft 
appeareD to be, tf)at A. being poifciTeb of a 1!cafe fo~~itbl',\1, in tbe rig{)t of bi~ A • 
Wife, a~ <!erct'Utri.r to f)er fo~mcr {~u~banb, mafte~ a grant (unber ltlbicb tbe D~b~~~~,~te 
~lai~tiffd.ai~n1.1Jin. tbi.;ill1flnner (S) be JlrftJ1t~J tatum j~s ~ titul~mJ & int.erdfefua Statute of 
de, &'10 deClmlS prxdt6bs; lWbcr,ca~ ~C bab no rtgbt, but lit tbe r.tgb.t of bt~ mife, 2 E. 6. cap. 13 • 
• bo bob tlJe fame a~ <!Crcrutrtr of bcr fo~mcr ~u~ban)), anb fo It 1tla~ urgeb for Tythes. 
fbattbi~ 1!e~c?bp tbc1tlo~b~ oftbi~ grattt,bibl~ot paf~)upon tbe ~ooltof IO E. 4. 10 E. 4. f. I. 

tol. I. 9if on I!trccuto~ bo grant to tlllotbcr omma bona fua, tbofe goob~ WfJitfJ be . 
I)atb a~ ~rctltto~, bo not paf~? ani) bp I? ft ,6. foJ. 40 .. 91f a .man nrant~ to an:: 19 H. 6. foLlOJ 
tbet omma bona fua, tl)ofe WblCb be batb 111 Dt$ n1Utt rtgbt, Jopntlp, ltlitb ano:: 
tber, o~ rcberatl~ in b,imfe!f, ~o paf~? but l1ottfjo~e ~bi~b be bat~ a~ <!e~etuto~ to 
anotbcr ; fo bere In tlJt~ p~tnttpal~a{t) be ba b tbl1.1 tn ngbt of bt!1lWife, ann ·ffJt 
a~ ~recutri;:, anll.fo bp tbefe too~b~ bona fua J tbe fame bib not paf~: ~t wa~ al~ 
fo ntgcil,. tbat tbi$ ~ttion i~ grollnbeb upon tbe . .f,t~tute, anb tb€refo~e be 
OU(fbt nrt~Ip to purrue tbe ~tatute, anil fo oligOt tn bt~ lDedaration, to babe 
ffJcwcb , boW be came to be wop~ieto~, anb polTetT'?~ of tbe ~ptbelf, anb tbi~ 
be ougbt to babe fet f~atb l~t tbe fo~c~front of .bt~. lOcclaration, itll}icb bt 
batb not bone, £lUll fo~ tl)t~ omlllion, tbe lDtcIaratton t}1 not gaotl. ~t 1t1a,tf an~ 
r1uereb fo~ ,tb~ ~l~jntiff, tbat tbc lDcdaration i~.go~b, an~ a noob ~itIe fct fo~tb 
to tbe ~1alttttlf; If a mal~ be ~ilcffeb of a term, tl1 rtgbt of bi~ Wife, a~ ~rtClt .. 
~rir, anl) he lJrant~ totum JUS, tttulum, & inteu1Te fua, in tlJe term, bp tfie tuo~b 
~fua) t!Je:leafetlotb par~. ~f be grant~ hoc individuum, tubicb be barb a~ ~xe~ 

ii tuto~ 
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fnto~, fI~ tbi~ IJo~rc;UJi~ coitl) o~ tbc like; tlJe fame barb \1leH ipfgfo~ tIje (flme VI!:: 
l?l1g.tl to bim in PJetpcrtp fUn\) intetefr,mtl), ~e b,ltfJ ~ontl pomCt til l~lJfiie a ~ifJ}ofi" 
tion of tbefaml.', nub bere be name~ tIJe tb11lg~ iU')lcn he (tr,'U1t~) (S) fiB lil~ !ntc:: 
tell in tb!7 term fu)ic~ be {) 'It!] in tue rigot of l)i;1 mife, anti Uji~ ffJi1U rueH ILf.J . 

10 E. 4. fol. I. mill tbe $ooft of 10 E·4.foL1. tiOtb 1.u(1rranttbis,t~pt if b~ gr:mt~ hoc indivIJuUf1~ 
anb unme~ it, tlJt~ i.g ({oob. ~1ttJ il~ to tfte@bjccttoll tnallc)t{Jat tbe At.bor of Mib 
ton Wtl$ fcifrti/ilflul &. kmel, of tije jri'n:m ani) titbcJf, anti fo tll::: f"n11e i.ltfrgorgril ; 
anb up tI)1! bHTalutioi1, Cilme unto t~e ~rolun bifcburgcil; to tbi;t 1.t1<1$ nnfltlrrrl1 
tbat tbi!f1tu~ not [0; fo& t;)e Abi:>or lJtttl befoll? mabe a 1[('af(') ani) fo not in f)i~ • 
IJflllb~·; onb it i~ ftNcalP fonttbl tlJat vircute dirniHionis pra::jiCt~, the l!tffce bit. 
l'!lltcr, flntl fa not to l1£intrnbctl (tlJ;l 'ron $' aira 0I1jcctti:!, tbot be cntrrtl l1efotc toc 
UcnfcIJrlJan, flUI.l fo not to be in ap a (~ermrr, but oJJ fl ilirr£ifo~ upon t~c ~OOli of 

,E.6. Dyer. 7 E. 6. Dyer. tol. R9. Clitfords ~are) it bring f)cre fOUttb, tflat be bill enter virtute 
fol. 89. in dimifilonis, 1U~irb muff be oftcr tbc 1!cnfc began, anb fo tbe Abbot not fd3rb 
Cliffords rafe. fimul & feme! of tbc farm flni) tirbe,s. :?n~ to Oll'lti)er ®l1jectioll ont of t~e ProVl(O 

in tbt! ~tl.itutc,fo? .1DitTolntioll!i.,tbat ali ~r<lfe~ mittie fJp tbe Abbor witbin n Pt'i1~· 
of tbe JDiffoluuon, tf)ouH) be b011), tltth tbla' 1!eafe P?ctrnbrb to be fo, anb [0 btib . 
~~ to tl)iP:, tI;e fnme i~ no @bjectioll t~ {jurt tbe l&1~il1tiff~ title tete : f(1~ tb~ 
liTue l)erc olll).l1U"~J tul)t'tbrr be \ucte tnfcbnr!Jcb of t1t~ni o~ not ~ ~ni) tbe :ru~ 
rp babe gibm ti}eir berbict ilirectlpj tbattbn~~ 11)1$ no tlifcbnrgl' of tirI)ts' of thi~' 
at tbe time of tbe IDiffolutioll, flllil tbi~ 1!enfc i~ but a~ an intJuccmrnt to the 

StatutI' of 
32 H. 8. cap. 
30. 18. Eliz.. 
cap q. 

title of t~e lDlaintiff' ; oni) if tbete be brrr flnp mifplenbill!J' o~ mifirpal, now af~. 
ter a bcrnitt, aU i~ Drlpcn anti oibctJ bp tbe "statutt:~ of 32 H. 8. cap. 3 o. flllil 
] 8 11. liz. cap. 14. anb to tbe}5)Inintiff~ title 1}0Ib~ goOI). Haughton ]:ltlice. Slf tVi?rC 
11e matter f{Jc\Ucb ilfter1t1nr.b~ ttl tbc !l!ourt, tuat be i~ tbe p~oPti('to~, tots' i$ fuf~ 
flcicllt. Dodderidge J ~ftlce arrrcri:J I}rrein, that if after it appear tbat l1C 1tlil~ tbe 
ptopzictOt, tbi~ i~ fufficicnt) blitDoutmntdng to fjimfdf nnp otbcr title. If)rre:l 
upon Man Secundary info~mci.llDc ~ourt, tijat it bab been bibet!f time~ fo I}crc flb~ 
jubgci), Dodcieridge JuHice, :J(f one be to rccober fln)J tbina a~ On <erccutOt there 
br ougbt at tbt firfi to name timfclf~rrcutot) . but (bi~ i~ not fo {Jere in t{Ji~ 
1?~incipaI cafe! brre iJc grantS' totum'Jus) tirulum, & intereife (ua in dccimis pra::Ji
etis,!tlli:l tbi~ i~ aU one, n~ if ~t bail nameiltlJc ["me, fpedaUp in bhl grant) flub 
fo tIJe grant gooi), a uti tbe f.i me batf} tueU pafp, Ha u gb ton J ufcice flgrccb bcuHl. 
Croke J~lHice. (~~C grant i~ gcolljwIJcre be fprcifit~ tf;£ tbing in bh~ grunt a!f tbat 
be ileinapoffciTcb of tbe term ill tbe rigijr of bl~ wife, a~ r:rccutrir, &lhi) nrantd 
totUm jus, & tntereffe, in tlji.tS, tbt~ !Jnmti~ !looll, fOt be batb jus difponendl ill tOc 
fame, ittbtcb 11c bolb~ in tbe rigbt of bi.5 lui fe, nnb ltlbm ljf !.1rallt~ l)hf intcrrff 
tl)rr-rin ttiip i~fioob. Haughton JuHice agrreb ben'in, fJ('urill1t~ tere, totum jus 
in decimis ~pra::dia:is) rbi~ i~ gOOi) anb fufficirnt to carrp tbe ftlme. Doddt;ridge 
]uftice) tbi~ hl'(i~b (Suum) botb impott a p~llpcrtp. itJbiciJ batb canna inpofrrffiotl 
flnb in bifpcfitioll, tbe bu%banh b~tl) aU clJatrd~ U\lU$, a%.in rig~ ~fbi~1l.1if. 
Imtl)ebatl)iusdifponendi,oftOefe; Ifberelcafc to one aU fltttan~,1.tXJlc!;l)cbl\tb 
Ct map babe; aU attion~,1ub.icb b~ bM.() a~ ~rl'Cl,ltO~ .arc bp tbi~ qOllC nnb reh~ilfci) 
alro. Haughton J uttice. ~)rre tn tbt~ c~fe be I1litb m bt~ grant fpcClfictl)uH bitl ritle 
anb interell in decimis pra:didis, tl)i~ t~ a!f fun a$ can, fie, aub couIll not be 1l10~e 
certainlp nnmcb,flllb c~p~crrrb,anb fo tlJe.tubo1e <!tourt aU flgreen drarlp ill tfli~, 
tbat t{jcgmnt 1tIn~ (fooll, anb tbat b,! tijl~ gtfln~,tbe :Hcaf~ be l!'li) of ti)e tirr)c~, in 
tbe rigf)t ofl)i~ wife bib paf%Jmt no ,ubgmcnt ruben at tlJt~ ttmr benin, Imt tue 

. . fame tua~ flbjontneb Ultto onotbcr ttme, ~fter1uarb~ Tnmir.o Mich. I I Jac.B.R. 
TerrlU.MJCh·tbi~lllatt£r1Ua,~mObeb a1l'ain)"mi:J'tf)c~oohof 24E. ,. fol. 3). placito, ;8.dtcll 
:his~~[e~~a~' tubere t1)£ m~it 1tt1l~, Recordare fae loquelam, in Com. tm inter R. eX'~cutorem 
moved again teltamenti. A. & B. Defend. de guodJm bO,ve iplil:S R .. cap. ~bc fume cttcp~ 
24 H. 3: fo!. tion taken, toat tbere 1tlil~ a rrpugnamp 111 ttJ,C VJ1tlt, fO t bp t~c ltiHl1±ng of 
3 t placito. trccttto~, tbe mopertp ~f tbe ~ocf i~ fupp~f~b to 'fte to tOc (qrdl MOJ,,: mit) up Otntr 
3 1tlO~b~ after tn tbe Il£)~lt (de <jllOda1n bovc 'phus R. ) tbe p~opett1J l~ (nppofctt til 

De itl R. llllb fo 9!utJgment benltlnbci) of tbe ltO~it ; tbi~ tl)crc ~d~ to DC 110 l'J:: 
ccprionj 
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crption, but tOe m~it ablarbeb to ~e goo~: ~ in tbiP' taf~ bere, tubere tOe ~ur~ 
banta 1U~,ti polTdTd. of a j[c~fe of ri:ttOe,ti, In r~glJt of bi~ iIDlfe, Gllb. gralltg to tum 
Hatum tuum in tb~ Came, tOI~ ffJall paf~ tbe rIgOt ... WOldJ be bcl.tb In tbe rigbt of 
bhf Wife, Gnb tblS 1Ua,ti fo Ggrteb; bp tue mOole ~ollrt. l'JoddtrJdge Jullice. ~f)ere 
i~ exp~cCj1 Glltbo~~p in point, tbat wbere ~ l~an Hi potTell ~f tt l!.cnfc in rigOt of 
f)i.9' lIDife!anb grant,ti totum Hatum fuu.m?t~t,ti t~ goob,anb huH w~U ptlf~ tOe Came; 
mill tbe :1(utage,tiwere aU ~Iear of opl~lon, t~af ~p thefe 1l.lO~b' Ul tbe·grant, tbe 
rigOt anb intetell Oe bab In rtgbt ~f bt,ti mlfe, ilt)) p~f~; anb a~ to tbe e~ccption 
t.ll\cn tOat on imperf~ct tlTue 1l.l.a~ Jopl1cb, anb fo botb; but tuleta bp tbe 1l.lbole 
cttourr,tbtU aU nllf~trtaI~ arc albrb bp tb~ llntutr$' of 32 B •. 8. cap. 30. anb 18 Eljz. 
cap. 14. an)) not to be 9uaffJeb after bcr~tct. .Noce; tf)at tbl~ matt~t, on anotf)et 
bap, wa~ mobeb agam,anb bp Coke Chief JullIce, ~be 1l~1U b1? tOe ltltermarriage 
gibr~·aU €batteI~ pedonaJ~, to tbe ~ll,ti~altb, .1110tcO (Jt,ti1IDtfe bab in ber o1l.ln 
dgUt :. otber1UiCe it i~ of ~batrd~ rcal~, If be bIb not attuaUp ~ifpore of tfiem,a$ 
be map 1l.lelll1o. ~f tenant fo~ hfe make,ti a ilcafe fo~ pcarp', tll pleabing raitfJ 
vlrtuce cUJus be 1t1a~ p'olTelTeb, tbt.~ i.t1 goob pIc~binlT, 111itb~ltt a~p abetment of 
tue life of tenant fo~ hfe. fo~ tOe 1!alu~be~e faub, ~bat be 1!1 Ubmg, 1l.l0en iti~ 
pIeabeb, quod pofleffionatus fUit, anil tbl~ tJi berv t!ear. Dodderidge JuHice, if £i 
tlttto~p bdeafeta fo~ pear~, be map 11.ldl fap, poHelbonatus, but pet be tan take no 
p~ofit$ I1efo~e barbell. JIl~ to tbe €~ceptlOJ1 taken, tbat be botb not bere ffJelU 
tJJat be 1t1a~ Proprietoa;.: ~~ to tbi~' tbe 1Leaf~ 1lJa~ fee~, a~b it i~ pleabel1,tbat bp 
fo~ce of tubicb, be 1na~.potTe~cb, at~b fo contt~ueb ; tbt.t1I~ dearlp goob, anb t6e 
1t1001e €oqrt agreeb 1l.lltb blm betcttl. ~Iro It batb beeu objetteb, tOat tbere tna~ 
a bifcbargeof ~ptbe~? bp a fupporc~ unitp of po~effio~, ill tOe banb~ of tbe ~b~ 
bot, I1efo~e .tbe bilToltVlon, anb at ~be tune. of tb~ bllT~Iutton)allb fo~ tOi~ tbe point 
1lJa~, tba t ,tbe ~bbot, a pc ar befo~e tJlc b~lTorutton) .blb make tf)e ll~are to~ pea t!1, 
anti tbe 1nijole.€ourt ~greeil deadp l~ tbt~,tbat tf)l~ m~ultl be no b1fcf)arge of tbe 
~itbe~, notWltbllanbmg tbat tbe 1!eaCe 1nap' 1l1abc bOlb ltp tbe ~tatute: ~6e 
1uo~l1~ from bencefo~tb, . anti no ttni~p of po.ffcfTion, being in tbe 2ibbot, no nif. 
cbarge ffJall be of tbe ~ltbe~ ; anb tbl~ up tbe lbbole €OUtt : otf)er1t1ife it 1tloulb 
babe becn,if !bere.bab b~en an abfolute Nullity of tue .neafe,ab initio, but it i~ not . 
fo bere. Croke chIef Jufhce. me ~U\1bt to faboUr t<1rttbC$, .anb fUit!1 fo~ tbem, a~ Judgment. for 
lUueb a~ We map: ~1111 tbe lj)latntt~ bere batb a goob ri:ttIc; anti fo bp tf)e aule the Plaintiff. 
ot tf)e 1l.l001t €ourt, 7lUl1gment 1Ua~ gtben; anb fo tutret. fo~ tOe J)fainti ft. 

Lord Plaintiff, againfl: Thornton 
Defendant. 

I~ an Ejedione firmre, to be trieb at tbe ~ar ilp a Yorkthire :lIutp ; fo: to brla}f E· tr fi 
a n- tnt ott tOe ~rial, ~nfatltp 1na$ ~ffi1T!1eb anti pleabeb; but it wa~ fouMb ni;. lone It· 

1111 fuffitient p~oof, bp oatb; anb bl' e~amtnatton of tbe ~bureb ~ook, tbat be 
1l.laJf oftbe ~gcof 63 pear~,.anbfo It appearebto tf)e 4ltoUtt, tf)at be tna~ of full 
tllJc, anb tbt~ 1l1a~ but a f{)lft, tberef1:!ze an 2n~tacbmel1t tna!1 gtanteb againtllJim 
itp t~e 4ltourt. i1an Secu~dary,. in tbt' taf~ btb abbife tf)e ~ounrd to fee, if anp 
conttnuance were entreb 1n tbl~ t.afe, ~nb tinot~ tf)~n a JDtftontinuante map fJe 
enneb, anb be map recober tOn~ tn tbt~ cafe, bemg tu a., Ejecticme firmre • . 

K 2 Higgens 
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Higg;ns Plaintiff, againfi Sommer/mid 
Defendant. 'co 

]I , I~a Scire hciastbe (t'ife appcaTC£bto be tbh1, ~ :ljutigment wa$Ilab in 01t 'lc~ 
fo~i:/me dolt of !D1C)jjt 8rratnft :~ommerland~ anti Montgomery bi~ VittI takrn in ertm~ 
l c;. °;)20,5 ~9. Han., ~~f JDebt being 200 L tf)e ~nU pap[J part of tijc ~i.'bt 6 5' ,~ being unable 
£ Ro, @97 to r~ti~fie t[}e 1ts1)oh: 91ubgment. lipo» papment of tbl~ 65 I. t0r JDerrre, Hit, 

gii!s~ luake&i £1' rdrafe unto bhn of tbe iubole JDIZInt)~ubgmcnt £1mb ~~tmti!l!l tmb 
admo1U!tbgf~ fnn fati%fattion unto bim, of tbe lnboIc 9(ubgrnzntJ anti tfJt~ to oe 
in fun fati&ifatti{)n fm'ti btfltbarge of tbe whole 280 I. ~fterlr]j~rb~ tbc ;$£1tH bh;p 
Higg(m rue~ ~:rtcuti:(m. again upon t~c ffrft :lubgmi?nt'flgainffSnrcnleflawlth~ 
PzindpDli lDcbtG?r, mtil fUf$ OU~ a Scire Facias againft !Jim up~n tijr fica :1u~g~c 
ment iIlfUTC tbe illcatb 1)[ tlfJe Z.ulanb after tbt ttIcafe ani) Dlcqmtt~ncr,antll rGtt«~ 
faction bp [Jim ad'tVlOJwlebgeb unro t~e ~aiI of tbe 200 I. bring aU tbe tteart 
jD~bt,flinn:.u fo [Jail U]C PtindpaI in (';teration ag-aimttt.1Z €ourtbdng milbe fltquklin~ 
t('i) iUif[J tbt':t,' anb ttlitb tbefe p~o~('tJ)tng~ ffdt!" ~~nt in tbt~ rilfe.t[]t 19rtnripuI 
Dab no rccmeilp bp t~Jc law 10 tldp bunfeIf,fmr b!, an Audita quereJa) tbe rdeafe tbl1~ 
U1!fnInC to tl{Je ~aiI, being no htap~ at aU tllH1Hnflle unto tim; pet tbc 4!!ourt, in 
t{}ei~ btfcr~thmJn tbhf cafe of fo bcrp g~eat I:'ttremt.tp, h1o~Il) not put .t~e J,lilrt[I 
to bt~ Auchta querela, but 111 fallout ofb!mi:'Ulb fOJ Dl~ fpeeblcr remcbp.!n tfil$ bi.€i 
~arc ~ being Co fun ~f equitp, tbep grantcll an ~ttac'f)ment againff Higgens tbe 
jI)etU£, anb (0 upon (Jhl appearance to Iinow tbr certaintp of tbe lnboIe matter; 
aned.llati)~ Iln aUl\)lt~tr bap tbt~ 111attcr tua~ tnobcb again,tmb tile ~ourtt~en left 
Higgens tbe lDettee, dtber to appear in ((tonrt (gratis) if be woulb, o~ tbe 2Ht1 
tadJmmt to Hfur out againll Ijim ; be aft£r1Uarb~bib appear gratis,anb pet not: 
lliitbftanbinJ!, tbat bh1 Jlideafe toa~ unber bi~ bmlli anb real" anti ~e a man Lite
ratt, pet be bib not ftidt to fap tbat be 1t1a[J brrp ;Juadp beccibci.'J iil rbh1,anil fatb 
tIlat be i:Bib neber inunb tbi~ releafe to be a fun tnifrbat!j£ of tlje ltlbolr :J!ubgm£nt, 
Imtonlp of 6) 1. hf{Jicb be bitt» reteibeb. Henry Ye!v~rt.on fo~ So~merlandy urge)) 
,againfi Higgens; ibat Walfn be bftb Ol1ce toTten tfJa: ;15ali tU ~~trUUi]n, be ('OUlb nf~ 
bet after tbi~ babe e;tent~ion aga~nn tbe mii~dpol, ~D& aup infnffidencp of tbe 
;:za.ail, bdn[J' t~u~ taken tn cremtton. Doddendge Jufilce, ~e tannot babe rtfmtt~ 
1011 foa a moittp n~ajnff t{le :11;ai!? \J tl.'ro~t t~ tbe mindpaI ft'iJ tbe otb~r rnlnirtp, fOJ 
if be take tbe $.ad ~n~e ~tfm~tOn~ u~ tbl~, lip tte ifatu tbe ~W1dpuI id fo~ 
ebtr bifc~argeD); fc& tt l;f aU t~e firff tnt ill&' olUn dfOL.1CU 0 to I1lJlbe tJ;ctUtb:m againll 
1tl~icb of tbem be pleafed} George Croke, if tbere lie tWo ~aiI~, be ltiatb crrcu-
1:10n fo~ t{}e moiet!l,~iJainff ~ue o~ tfjcm, ljc map bcre. aftet~arb~ rcfoJt to tbl' 0-
u:bd:,tlnb babe l'nntt.lOi~ a!#apt~ blt.n,fo~ tbe otfJa;r mo~ct~: Hen. "Ye1verroil,' agreftl 
tbi~ to be fo \ 011ti fo it !~ hhtIDlft, tf tbil'tc be two ~~tnctpaI~, fo~ bert tb~11 are ill 
O'lt£ art'll tbe rarm~ coutfe anti llcgree, ~Ili? 1nbole liourt agreeb in tbh~, t~ar if tbe 
;:1'l:1iI lJe once taRen. in. e~!!mtton, ~.e «Jan ncbcr after ~bi~ b~l~e l'tcmt~on fo~ anp 
pen:t tlgairtff t~Jt PJu~tlpaI ; ani) fo tf ~e ~ntlC bab~ t[~e plmnval me~rcutt01~,~e ilJail 
]tcbct aftrt ref Ott !Jom tanto tte ;!f)ad) tf *e Ptu~npal ~e tnfuffilC!cnt to il!fcbarge 
rbe lOebt- itt tt)i~ rafr ijere·Jbe fn£Lll)ut a Scnc faCIas agtl1nff ll}CP6mdpaiJ after tbe 
~~atlJ of i~t ~an,mtb after ~i~ r~lcafe to bim, ani) rati~factfun D~ bhn admow: 
!6ilgeb totbe :~1~1Iltl oft~t 200 I. brmg tbc tubolc IDeItt, nub C'o I)p tb!p m('an~batb 
tfUfufn H)t p~indpal again in f}:C'mrHm : ~be WlJoie ~Olurt lnrte draa: I5lf oph1iou, 
iQt~a!t t~err Plot~('i)tnlJ~ Wl2U berp bab anb un~ue, an~ fo bone in wntcm~t of tfit 
~~l@U1l"t. ~ut HIggens lt~C partp) upon tbe 11110twn to bUll bp tDt ~OU1Clt5 bd) arrent 
~@ r~h:arlt' nnto Sommuhmd tb~ p~indp!Jll; aU tblZ w{jole ~~ubgm!?nt, anbb.1'!JoUp til 

bifrliatge 
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biftbaXlfC bim of, anb from tbi~ ~t'ecutiOlt. Note, tbat upon tl}t pIta of Higgens 
that tbc reftafe bJa~ b.l~itttn) but not rrab llnto bhn. ~fJc C!!ourt tben bemaltbeb, 
nlbetber be 1tla~ a malt tlbttrate, to pleatLtl)hf ~ ;l;ut it apptareb\tbatbe tt1al1 
not. Note, tbat upon tbi~. Man Secunda~y bib fap,tbat a~ tfJi~ caCe 1tta~, tbe 
9rabJ i~ Co elradp, nnb tbe ~onnnolt. p~acttre bere batb been altl!av~ Co, tbat if a 
man batb a :J[ubgment agatnll onc t~ be,Ilt, anb. tafte~ ~be ~atl tn erecut.ion fo~ 
it, tbat be bp ~bb1, batb llowloll bl~ firll electIon, 1tlbttb be bab, of talung out 
execution, agamff tbe. one o~ tbe otbfr, anb tbat be ~anno.t after1na~b~ rc.r~&t unto 
tbe p~i11tipal bp a Scae F acras, to be fueb out agamll bun fo~ tbe I11fuffitlencp of 
tbe ~ail, be cannot ref oat from tbe 011e to tbe otber) to babe a plenarp fatt~fattt:: 

"on of bi~ :Jlubgment" quod nota. 

• ... . 
• 

• 

Kirton Plaintiff, againa .Eliott 
Defendant • 

EntredH illar. 10 Jac. B. R 
Rot· 422 •. ' 

1.$ att .!retian of IDebt fo~ rent l1tbntb, tbe ~Iaintiff ~tdarelf up~n a ileaCe tUabt 2 Cr. 320; 

bp bltn to tbe lDefenbant, bd111J an :1lnfant) renb~tn1J.a:tertaln pearlp atnt, An Aaion of 
anh fo~ tent !1c'f}inb) tbe ~ttion b~ougbt ; tbe lDefenbant bemurteb-to tbi~ lDttla:: Debt againfian 
tation, anti aftednarhlf wabeb ~i~ bemurrer, anb pleabeb to iffue. Dodderidge ~~h~~~f~r uR~~ 
Jufiicc. ~n 9tnfallt mup wabe bt~ bemurrer at anotbtt bap,after be batb bemur- a Leafe' J.de 
reb, anh plcab to ~lTue, but tbi~ ougbt to be in tbefatm term,Imt notin·a11otber to him. 
term ; tbc mlJole ~ourt a~reeh in tbi$: tbe tafe tben appea reb to be, a .eafe tuas 
mabe to all ~nfa11t, te11b~inlJrent,~bet~erbe ff)allbe t{Jargeb tnitbtfJe papwnt 
of tbi~ rent., o~ not, 1lla~ tbe quellton ~ . '9I~ 1tla~ utgeb, tbat be ({J.an be t{targea:: 
hIe mitb tile papment of tt; betaufe bp tfJt~ J!eafe fo mabe unto btm, be i~ nolb 
bp ibi~) become a~ tt lPurtbaCer, anb Co to be in the 91ubgmtnt of ilalll,alf a lUatt 
of fun age: Haughton Juttice. ~f a :Eeafe be mabe of. an ~tre oU!an.b, t~ an ~n:: 
fant,rcnb~lng a 100 I. rent bp tfJe pea~, anti be botb OtCUpp anb cnJop tbbt, be 
ff)ail be cbargeb 1t1itb tberent, be being bere to be taken a$ a pur,cfJaftr •. Dodde:: 
ridge JuHice. AtfJrf a greater aettt be reCedtdJ, tban tbe :Eanb i~ 1ll0~tIJ,tbere perab~ 
beuttttC, tile :J\ufant mall not be cbargeb 1t1itb it, 91f an9[nfant e:retuto~, ma&e$ 
a 1!eafe bJitbout anp confiberatio11, be map well abofb tbbt, l1etauCe be tua$ bere~ 
in drCltmb~nteb : :lif ~ neafc be mabe .to ,"~banb ~nb Wife, renb~ing Gent,t(Je 
~u~banb ~le~, tbe mife mapluabe t{Jtlf, anb fo ab~lh paptnt11t of tJJe ient ; but . 
tf me conttnUC tJ)e poffeffiolt, ff;Je ff)all be q,argeb 1ttitfJ tbe rent. ~n tfJe· p~ind:: Judgment gt· 
pal4t'afe, tbt~ourt Were aUdearofopinian, tbat tbe ~nfantgrdret·tuatf liable ;I.rif~~the 
to pop t~e r.tnt; anbtbe ~ttion 1Ua~ b:idl b~ougbtJ anti fo ~lublllUent Jibm fo~ Ot1 ~ 
tbe }l)fatnttff". • . 

• 

Han-
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Han~nfon Plaintiff, againfl: Sandilaus 

Defendant. 

Entred Mich. 10 lac. B. It. 
Rott·461 • 

. ., 

Part 11 • 

J "" <- __ • 

Attion (jf Debt 1'- att Qttion of lDebt upon an c@bIiLTtJtion, fo~ 40 J. UpOIl Oyer ~rmnllbcb flp 
~p~n a B~nd. tbe JDe~e11btJnt, of tbe ,~o~b anb of tf)e ~onbition tbereof, tf)e ~afe appear: 

r. J2. dno be tbl,~, ~b~t t~o bl.b blnb tbemrelbe~ o~ anp of tUCIll, tbrir ~cir.l1, ~);e: 
~ttto~~, o~ £ltbcr of tbetr .etrg, ~c. ~b.t ~ttton \.uil~ b~ougbt agai1111 tllc lDcf£n: 
bant alone, t\le otber rJl)bltgo~ beIng hbmgmpon tbt~ .Declaration t{Je IDcfcnbant 
bib bemur in Ua1tJ, tbe onlp ~udhon 1tJa~, Wbetbtr tbi~. ;'7l;onb be jopnt a)~ll fC9 • 
bcral,oa o11lp a jopnt $onb to be fuebagauttltbtlll botb: ~t 1na~ urgeb fo~ tbe 

2!! H. 8. Dyer. t;)lai11tiffbp Hen. '! elyerton J tbat tbt~ ;l5onb h1 eitber jupnt o~ feberaL at tbe ~< 
fol. 19. &c. lection of tbe J)lallltlff. 28 H. 8. Dyer fol. 19· placito II4' ,. lUtre bouub in (t11 

~bIigatioll in tbhf manner, (S) Obligamus nos, & utrumque nofirunJ, per fe pro 
toto ac in folido; tbhfi~ febtral aUo a'; 1ttell a~ jopntt a.; if tbe Came Ijall been 

39 H. 6. fol. 9. Qgemlibet nofirum" anb Co it i~ tljere fJdb per Curiam; atco~bing to tbt~ i~ 39 H. 
21 &.2. &c. 6. fo1. 9. tbat utetque i.; a.$' goob a.; quilibet, 2 I R. 2. Fin. tiro Brief, placito 934. 

~n ~ttion of IDebt Il~ougbt againll tlno bp feberal i9~ecipe.;,anb COU1tt~ all'$linrt 
tbcm feberaUp,tbe clDbIigation being, Noverint univerii nos, A. & B. teneri, &c: 
ad quam quidem folutionem obligamusnos, & fingulos, &c. anb 11litbout anp otbet 
b.lo~~~ in tbe (@bligation)p~~bing tbem to be bounb catb of tbem ill tbe ltlbeIc .. 

29 H. 8. &c. tbe W~it a1Uarbeb gootragatnlltbem fcberallp, 29 H. 8. Brooks cafes, fo!' 21. pla
cito J 02. ~t i~ tbere belb per ,Curiam: 9(f t1no be boun6, Conjun6Hm & divifim, 

, H. 4. f. 6. tbi~ i.; jopnt anb fcberal, 7 H. 4· fol. 6. tbil1.~erp ~!lfe, ~is termi.nis; two bib 
binll tbem(elbe~, vel alter eorum, anb tbere abJllbgeb In pomt of tbt,; ~onb to be 
jopnt anb feberal. Geo. Croke urge~ fo~ tl)e .IDefcl,lba!tt, tl)!lt tbe <®bIigation 1tta~ 
feaIel1 anb beUbereb bp tbem botb Jopntip : ~bt~ 1~ a Jopnt ~ollb) anb tbtec 

Perkb11Grants, £ubfequent 1no~b,;, o~ titber' of tt~ are boib, like unto tbe ~afe in Perkins, in his 
8'c. Chapter of Grants, fol. 1 3. placi~o ~6. 8~. 7· fol. I •• II H. 7· fol. J 3: ~f a. ~~altt 

Ill' mabe to I. S. o~ to I. D. tbl~. t'; b01b fo~ tbe tlltertamtp of it.: ~o t11 tbig 
cttaCc bere, fo~ 0111' of tbe <@bligo~.; i.$' to be bifcbargeb bp tlji~, but it i~ uncertain 
1tlbid) of. tbem, altb tbrrefo~e boib:. ~e to 1ttflom ~be ~onb i~ mabe ougbt to babe 
~lettion to fuelllbitl) of tbtlll be 1ttdl; tbe cttafe 11l 28 H. 8. Dyer, tbe ~ontJ tfirre 
i.; jopnt anb.feberal tbere botb oftficm are (0 bounb at tbe beginning; but otDer: 
wiCe it i~ bert : f8~ firll, bereIlotb1)f.tljem art fo Ilou~b1anb a~ter1narb~ fonaltl~ 
tbefe Wo~bd (o~ eitberofU\f) tbe~bllgeebere batfitbt~ ati a Jopnt jDeeb, anb fa 
f)eoulJbt to'pur~llt tbe Cat~le. Fkmming 'Chi~f JuHice. ~bt ,Iaiittiff' bere 6~tb 
tbe <!elettion llll)tcb Ije batb ltt reCpttt oftbt ~ttlon,tbe ~Ollb belllg (raleb unto bun: 
~nbbere in ~bi~ cafe in tbe~e mo~b.!t (&) a~tb (vel) are ?ynoni~a's, anb all one bere 
in lignification. Croke Jufilce a"teeh berem. Doddertdge Jufilce •• ~~ to tbe ~r: 
ception fo~ tbe IDrfcnbant, tbe Cattle map be taken to cberp ~Otlb: ~bc accep: 
tante beu, make~ no matter at aU a~ to tbt <election, but tbi~ botb after1narb'; 
nm fo remain at tbe pleafureof tl)e ~bUget) to fur one) botl) oftbelll)o~ eitbt't 01' 
tbcm; anb {Jere (&) attb(vel) arc aU one, bert in tbi~ J4!afe, tbe election of tlje 
@bUgrc i~ implpeb,anb jopnt jOthbcrp of tbe ;n;onb btu in tbi~ ~t'\re; ft)all not 

make 
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nuke tots to be a jopnt ~onbl nub l1~.t fC~£l~ilL tlje f~mc being jopnr anb ~£bcral 
D tbe '1!atu· Haughton Juthce+ ~lJ~~ l~ febcral. U1 rcfpcct ~f tbe ~Ult, ant! 
t~S batb reff rutogetbcr in ttr <.electton of t~c partp. tbc ®bltgce. to fue tbcrif 
jopntfp Ot frbernHp ; ani) fo aU t~c ~rubg('~ bIb deadp agree, tbat a~ tbi~ P6in-

111 ~afe 1t1a~, tbe ;lOonb fo cntrrb Into ~p ~bc ro,cfcnbaut anti anotbrr, tbe fame 
fuas borbjor,mt anb [cberal ; al1~ tbc ~latJttttffulllg tt)C roefmi)a~lt (tIonc, being 
one'of tbc@bUgo~~.> tbi~ be mt!J~t ttJ~n ~~ It).) tbe 1!nw, tOcp bcm~ batb bOUl~i) 
jopntip flntJ fcbcraUp; anb fa tljc 19Iamtlii ~ilb goot! raure of ~£tlOIt; nnb bt~ Judgmenr gi. 
~ction tutU btouglJt, tbe ,IDcfenbal1t bab 110 goob caure to nelUur" anb fo tbe yen for the 
fiunc obcr,nticll bp tbe <trottet, anti bp tbc unIe of tbe ~outt 9lubgmcltt 1ua~ !li- Plaintiff. 
b£ll, ani) fa t11trcb fo~ tije f)Iaintiff. 

HlatZy Plaintiff, againf1: Alport 

Defendant. 

I ~ a m~itot ~rro€, to rc\tcrfc a 9iub.g~l~cnt gibett agnillff bim in fbI? c. B. itt . 
au ~ttion of roeht upon u ;t5otlb,c.Ol1tllttoneb f~~ pcrfo~~nall('e of ceobcnant~, be~ A writ of Er

tng fo~ tbe enjoping of tbe poiTcilian of Uanil witbout bllhtrbal1ce; anb being bi~ ror to reverfe 
nurfietl tbcrein,fo~ tbi~ b~eMb of ~obcnant tbc ~ttion b~ougbt.> aUll a 9!ubgment ~ JhdgcT~t 
l;a13 upon a Nih i I d ici t, fo~ tbe acbctCal of 1tlblCb :J[ubgment, a lIDtit of ~rro~ 1U t e . • 
b.1a~ b~ouglJt, anb after erro~~ ofi'igncil, nnb in nullo eft erratum pleabeb, a Cer~ 
tiorari 1t1a~ p~apcb fo~ tbl? ticco~tJ, to l)~obe one of tf)e ~rro~.g upon tOe point of 
~iljourn,ment anti tltrconthm~l1cc, nf}~l?tbc~ t~i% f{Joldil be. grautrb o~ not, tua$ 
tbe.cludhon: :Jlt 1tta~ur!Jtt'iJijat ~rro~ upDn a.~ub!Jment m tbe~. R t~ not to fie 
bed all'igndJ,lmlef$ tbl? £fc~o~i) fie ~rre ttl reGl~tt .. :lIt 1u£l~ hhrunfc urgetl, ~Dat 
-after: in nullo eft crra~um plratJetl, tIJt' acco~i.l l~ not to be remobrh : :lft tua$ Ut .. 
gen tbatt!}e gtnnting of a Ce!ciorari in fucb a ~o.r(',i' not to fie ill tJif:affirmanre, 
but'ill affirmance of tbe fo~m2r ~(Ui)gmr.nt : ~be bi~ur~n~re bere.,lnn~ fuppofeb 
to be i){me bp tlje ~effMOt ; tlje partp acrmn111tl1)om tbe ~l:tl(m 1t1£l~ flaougtt, ani) 
tile 9\utJgmcnt nilien) iufi~ ttc ~nmto~ > a1113 t~£ ':J:~b!Jmmt ~Jab againff bim up. . 
a Nihil dicir, Coke 5 clrt. fol. 37; ~. in BJ1.hop~ ~are, 1t 1tl~~ il~Obcb ~. tf)ar after in ;~l.{e ~.p~s, 
nullo e~ erratum plcCibcil ,No \A rIC of p:mwutlon o.r CertIOrarI mall be aWartlcb ; BiJl)Q~' Cafe 
ani) ~o !~ ~ E. 4. fol. 2). an~ 28 H. 6. tOl. : 0, :tllnb If Gnp ~oul,b be ntuartlcb up" E. 4. f. 2~. 
tbe i:llfcretlolt oftbc 4tt'ourt, t!jC fame .ffiOlhll be o11Ip to, af(e~talt1 tbcm of tbe be~ 2B. H. 6. f. (0 

citp of tbe matter; ani) f;~ tue amen~l ng 0 f tIle :A:C~Il~b m tljtnff~ tlmelltrablc, o~ to . 
faIlle tb£ f~mcr :J(ub{,\mcnt, nCCotb~ng to t{Jf llentp of tDe.ct!afe, but ueber to re" 
llerfe dje 'jiuillJmcnt ; rmi) tb~t a Cert~orari m~p tUlle, ,n~ wen after fud) a WIen ' 
pleatJl;~, a~ befo~~. Doddendge JU~lce~ ~be gro.nung of a Ce.rriorai ill Cueb it 
~afc, t~ 0111p ad lDformandum con[clennam, nub t~t~ botb ten 1n tbe bifcrction 
of tbe Ii!O~lrt, .to grant tbi~ o~ not, Haughton JuH.ice. ~fie fame barb been bert 
llefo~e. tbl~ tl1l~£ granteil after fucb.a lPI~a ~f In rJ~llo en erratum picabeb, anb 
the Difference wtll be, 1tlben tbe fame t~ .to ilC In affiril1tlnCe o~ in biro affirmance 
~f tbe 'JuDgment; anb ~ben t,bl? fame 1li rctucnctJ, tbe ~ourt i~ ltot bQunb to 
rcceille tl)£ f~lt~le) ~~tt tbl~ W~lt Ht htdlgtantnlt.fl? Dodderidge Jufiice In rigo~ 
re juris a CertIOrari 1~ not to be aWarbcb after tbl~ lj)lea of in nullo tit erratum. 
pleaileb~ antr t{)e gran~il1.g of ~bi~ m~it, i~ ottI~ to illfo~m our ceonfdentc~: We 
map thi~ bo,anD to.bo ~t 111 tbl.~ ~afc berc,tberl' t~ great rearon,antr up tDe grant. 
ing of tbl~) no p~eJublce tl)AU tl}ereflp (lttppcn to onp perfol1~ tbi~ being !.lulp ad 
intormand~m, *;lllb fo~ no.otl)er rnb, fmil t!)crefo€e tf)£ gre~te~ reafol1 to grant tbe 
fame berc 1n tbt~ <tr.a~e, tn regaril tlJat tbe 9[ungment gIllen 1ua~ upon £i Nihil 
dicit, llnb not otlJerwtfe: ~nb Co btl tbe tltde of tbe ~OUtt in tbi~ tafe,after tbg. 
lPlea of in nullo eit erratum pleabeb £\ eel tiorari 1ttap grantcb,. 

Pct 



Termin. l-'afch. I I J§lC. 

Pit Plaintiff, againft Webly 
Defendanr. 

Part II. 

• 

!~~~~~!t~i' I' J~ tl p~obibit~on p~aprb tlpOn tbe ,f,tatttu of 23 H. '8. cap. 9. ftl~ bring dtcb 
23 H. 8. cap.9~ . out of tbe Jqroccf~, COt~trilrp to ttc ~tatntc .. Doddcridge J'JHice. ~g£re ate 
a Cr. ~2l, btbcr~ €):rcptton~ lit tbtp ~tatt!tc : ~lJe berltp of tbe ~afe npprarcb to be 

tiliP, ~IlC Wiut ~rrcftcb bp tbe ~erjeant of t~e ~acc O~ he b.la~ coming fcom 
~bttrctJ from tbe ~erlllon, upon tfJi~ lJe IiWt~ agoinlll)im in tbe $iglJ ~ommif· 
flon 11!0urt; tOrp tlJetc aUolUeb tbe cOl(fr of rile 2Ilrrcll, but fo~ tbe contempt, 

. tbep bib gibe bim 6 I. €oftp Cl~ore, tlJat tlJid 1lla~ not UpOlt tlJe ~unl)ap) Hen. 
Y tiverton llloneb tbe ~ottrt fo~ u lP~olJibitionn~ to tbe ~oll,\1 tbcre alTdTel). CrOKe 

Statute of JuHice. EU1~JO, & redeundo, to an'll from tbe~lJttrcb n lUalt h1 nJt"to be :?ilrr: 
I R.2.Cap.1 s. neb, tbe ~tqtute of I R. 2. Clp. I 5· p~obi'llc,s ngainll atrdlinlJ in tilne of IDibtnc 

~l'tbicc : ~llC 11U11 arrcllej) coming from ~lJurc~ tIle partp 1n{)icb bill tht5 U1il~ 
~):colllmnnttiltfb fo~ tbl! fume, Hen. ytlverton. :]f it ((tonliablr, un <@ffircr of 
tbe fting, bo ~rrcft one up~n a 19~Qtcr~ to bim blrecteb, alltubi~ fo~ tbe ~in!J, 
allb. t~e ~treft after .~be~mg l&~apcr; ~nb fo~ tbi~ be Plcf~rP it ~ibJe in tbc 
A'pt~ltnal c€otttt agomfr bl1}l, mlb tbep lutU t~e~~ ~):commtlJtlt,lte ~Ull fOl tfJhl', 
tbt~ l~ betp l)arb,an'llnot CufferafJfe ; ~ ~tolJlbtUon 1uo~ PNPclJ tu tbi~ ~arC, 
Upon tbe ,i)tatute of 23 H. cap. 9· €fJc €ourt bematltJeb, wbetbcr t{)ep fJ~b known 
a11p '~ol)ibition fo~merIp'granteb upon a ~uggenion grounbeb on tbi~ ~tat.lJtt. 
Man Secundary motle anrIDer, ~bat be neber knew of anp. Hen. Yelverton tbm 
mabc anfwer,tbaUbcp 1.U~ttIb not tdp upon tte ,f,tatutc,but WOlllb grolUlb tbcir 
furmife upon tbe fn~ it felf,beilllJ tl)e ~rcomnmllicatiol1 fo~ tbiJ,1; l}ercupon tbe 
tourt abbifeb bim to 'llo fo being tbdr bcll1uap. Croke J:Jltice. ~l)e ~tatute 
of I R. 2. cap. I). p~CJl)ibit~ 2nrrellillg in time of roibille ~er\lice, not to bl e-

23 H,a.cap.9. undo, nee redeundo 011 tbe ~unbap. Hen. Yelve~ton+ ~bi~ ~tatutc p1obibit~ 
~~tell~ to l1ebct\Uren partp anb partp, but t~t~ ~afe {)ttC, ~!l~ betWeen tbe 
lung anb tbe partp, be 1.Ua~ 2ntrelleb fo~ t{Je jttn~t Croke JlIlhce. m17attent of 
'neccffitp map be bone on tbe ~nnbap : rqrflcre fO~1UCdp bappenei! to be tbi~ ~af(' ; 
~ man tun~ ~ rrcfieb on tbe ~unbap fo~ !Debt. in London, a tiercou~ Walt mabe 
anb in tl)i~ aefcou~ a ~erjl'allt bla~ (tiUcb : @:bi~ llliltter cam£ of [erwarb to be 

,qUc1UoJtcb, anb J;l'folbdl tbht ~trdt til be lawful, anb tbe fa~ i~l k~lling of tue 
~erjeant, to be mut'ller : "?f1fter1t1t1rn~ tbe €Ilunfrt fOf tbe lDIatnttft In tbe p~llbi
bition,bib rehnqlli[f) tbdr fUtlllire,upun tbe ~tatnte of 23 H. 8. cap. 9· of bill bafu~ 
tationtuitl)in a peculat roiocef~, anb beitla fueb ont of tbi$, (lubtJib frame tbe 
fugg£ftion itt tbi~ manner, tqrl)at Pit bab a lWa~rant from n ~unic(' (If ~Nlce anti 
rt'rbi~g tbi~ ~ftCt 1Di\liJ~c ~erbite cnb~n upOl~'Vchly .)tnit~ottt ~ltP nun. ttlt flt a. n;b~ 
wtlp t1)e~dJ tbi~ unto btll.lJ anb fo€ tbl~ be ltf:JcUeb n«~llltil blm btfo~~ tbe ~ig.lJ 
~ommit1ioner~,an~ fo~ tJ)t~ ~e tua~ tonb!'lttcb. befo~t tb~lll, an'll upon tbt~ a p~obt
Dition p~aprb ! ~bl~ be~llg tn a Ittafr concCrIlmg the btlllT, tue piirtp I~ not to 
fte punlfbeiHo~ tbi~)t~e ~tant~e~of ,0 E.,.cap.pUlb I R 2.cap.l 5.PJobt(littn~ ~r~ 
rdlli in time of lOlbtn,e ~et\llce : ~Deft ~tatutr~ ate 1tlIJcrc tbe lllnttl'r 1$ be~ 
t1Ucctl one comlllon perron nnll tptotbet,~ur 110.t ~ber~ tbe fame ronCctn$ tbe ~ing 
ilnb a (1)mmon perfonJ al1 in tDu1 lftafc bete. ttbtb : !~crc be b~b fl !Warrant from 
a 9IJ.fficeof tbe ~ia~e~ anti tbh1 fotm tbdJttng, rbi}1 tonccrll~ tbe <ttro1Ul1;b~ ~ame 
to ferbdl.Jl#~ anti f., ~fb : ~b~,d ~trell tlJll~ tl~ai;li!, llla~ pttf)c ~uit Qf tfJc ~inrr, 
anb fo~ tbt ~Nlce, anb tQt~ t~ tl ~cmpo~a~ t~ltl~; t{lf <ttonrtJeemcb t~ ~e ~h'ftr of 
opinion, tbat berc., fl~ tbt~ ~nfl' t};f)t~ttc 11.1 Jull enufe to gront n p~olJlblttonI1Ut 

gObe 
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gabe a furtber time to be again mobeb bereil,l fo~ tbeir ~ubgment; in tbc mean Ended by A. 
time tbe partic~ agreeb bettuetn tbemftlbe~, anti tbe 4!ourt not molleb,allain greement. 

herdn. 

Jones Plaintiff, againfl: C lar~e 
Defendant. • 

I~ all ~ctiOll upon tbe ~a~l', grounbcb upon a l'}omife, tbe cafe appeareb to be ACl:ion upon 
tbi~ : Jones ~laintiff) bctng polTeffeb of a .ffJoP.ln London, fo~ nbC pearg: anb a the Ca(e for 

quarttr,bib bemire tbi~ unt.a tbe ~cfentlant, tn tbt~ mannt~,anb uP.on tlli~ agree;: a Promlfe. 
mellt; be nib agree to bemtre tbl~ ~o tbe lDef~tibant) paptng to btm 40 s. bp tilt 
prar,anb 105. fo~ tbe Ia~ (Ju~rter, tbl~ \ua~ tbctr agreement),!nb fo~ tbe perfettin1\" 
of1t1bicb, eacb of t~cm bib glb~ unto tbe ,otber I s. Er poftea, 111 ~be lDed.acadon it 
i~ mentioneb, tfiat ltt confidera,tlone prreml1rorum)t~e ,IDtfenbant bl~ p~omtfe to gibe 
untotbe. ~lainttff 30 i. anb tub afftllne topap tbt~ afterWarb~ ; In confiberation 
of aU tbi~,anb in pcrfo~mance of tbe contratt,be mabe tJ)e !leaft to tbe }Defenbant 
acco~billglp ,anb upon tbe IDef~nbant~ refufal to l'!ap tbe 30 t being ~emanbeb tf)e 
Came tbe ~ttien 11lil~ b~ottgf)t; uptln Non afIumpht~leai.\ebJ a berbltt 11la~ gtben 
fo& tbe ~laintiff. .Hams tno\leb fo~ tbe ~eftnbant, In 2nttell o~ :llubgtn~nt, tf)at 
tbe roedaration 1t1a~ not gootJ, t~ere bel~g no goeb cot$lera.tton t~ereUt etP~ef~ 
Ceb to.talfe tbcp~omlfe)fo~ papmentof tbl$ 30 I. tf)e fatrle btmg grolinbeb upon 
a confiberation, ~bicb ~a~ pat,l, perfett anti, e);'ecuteb" nnb fe tl)tJame no gooh 
confiberatioll to caIre tbl~ p~(Jmlfe; an~ to ~f)t~ p.urpofe t{Jete b.ta~ a tafe bere in 
tbi~ ~ollrt; between Feak anti Cotton, tn an ~ttlon upon tile tafe fo~ a p~lllife, Fea a ainU 
1ubere tbtre 1na~ an c,;c{)&mge mabe between two,of fo mucf) frencb tnonp, f02 fo r:ott~~ t. fu 
Inucb ot If~gliff), in to~riberation of wbi~ll (tbht being ~~ t,;cbangc t;tfcut£b ) 
anb after tbt~>tbep~omlr~1.ua~ t~pap!e blmfe ~ltcb m,onp;ln an ~ttlon b~ou!Jbt 
fo~ tbi~ tnonJJ~ upon tbl~ p~ollure tbt~ b.ta~ bere ruleb,. (0 'be ~ goob (onfibera-
tion ; but t1)l~ ~ul)gment tnl~ aftet~aril~ reberfeb ltV a ~~tt of erro~ in tbe 
~tcbecquer ~fimnber, anti tbat fo~ tf)l~ reafoll) becaufe tbe tx-cbange b.ta~ pali 
anti executd'l anti fo tbi~ coult! be no gaob conrtbcration, to raife tbe p~omife t~ 
pap tbe monp). acco~biJ1g to tbe cafe in I? Eliz. Dyer" 7 2. ht~re tue ~er\1fUtt of A. 
111a;t arreffeb In London, upon en .~(tto~ of ~refpaf~, . anb ~lllO pcrfuuAtWbo ' 
bib knoiU A, tbe ~a~er, ~~calUe b~tI fo€ bun ; after1l1ari:J~ A. tJ:til p&oll)tfe tlJem, ~o ~l~.pyer .. 
fo€ tbeirftienb{fJtp ttl balhng of btl1 (erbant to bear tOem bar11lIer~ from aU collett 1 
ani) bamagc~ tbc-p ilJoulil fuft~in tbcrebp, if :tbep are aftedlJarb~ tfjatgeb" an 
:OOttiilllupon tbe cafe barb Hot he {)p tJ)cm allt1tnft A. tbc maile·r fo~ tbi~ p~omife 
tbere fleini no tonfiberution to rlltfr tbe Call1t, \ fo~ tllat .~be bailing of {lim bert" 
1na~ of tbeir omn betlb~, anbe~ecuteb befo~~ tbe p~omtfemabe, otbedlliCe if tD: 
maner bab befo~e requefi'eb tbclllto bo tf)i~ ; anb actO~bin\J to t~i.tt itb.ta1f refolbtb 
42 Eliz. B. R. ~tUltten ,Dogge anb Bowels, !bat ,*' p~~m!fe grounbeb upon a confi~ . 
tleration tbat l~ pail, l~ not goob, ani) fo In t,bUt p~tnC1pal caft, tf)econfiberation 42 Ehz, B.~. 
111aIf pall; ~nb tbc agreement ex-teltteD" nnb fo !be .p~omlre not gOOb,U01 t(Je~tti~ ~:~~:.gam 
on maintainable, ~t 1ua~ ur\Jeb fo~ tbe ~latntlff, tbat bt~e b.ta~ a ioQiJ ,confi~ 
lJeration anb a goob p~otlltfe,. anti tbe ~ttlon well b~ougbt.Dodderidge Jufiice. 
firll ,bert i~ a perfett tonttact mabe fo~. tbe bemiCe of tbe ff)op .ll~ bouCefo~ fa manp 
pem~,at 40 s. ~nt per annum, fo~tbe famt anb tatb of tlJtln gtbrlt to tfJe otbtt 
I s. to l1etfett tbi;t a,greemcnt, atttJl1~ tlJjttto bi~ tatb ot~t to perfo~tfJt Came; 
anti aftet1uarb~ (~) tbe fame ~ap, 10 confideratlone prremttTj.}rum, tbe lDefenbant 
bib p~omirt to pap l~nte tb~ 11llatntift ;0. 1. upon tbi~ ll~l)tnife, fo~ nell ,pal'lUent, 
oftbefame, tbe~ltJOntu.l~ b~ougbt ; tt appear£f, tbat t}li t~~ 111a~·~t, anll 
condubeb upon one anb tf)e fame nap, anb tbi~ 30 1. p~tmifeb) 111a~ but fo~ a 

n fine 
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Judgment gi
ven for the 
Plaintiff. 

A~ion I1pon 
the Cafe for a 
Promife. 

Termin. f"'ofch. I I Jac. Part II. 
lfineto b~ paib~ anb it furtl)er ~pp~ar~ (to make tbi~ tf)e mo~c clear) tfjat flf~ 
tet aU t{l1~, anb after tbt p~omtfc tn.abe to per~o~l~ aU tbl~, be tntH)e tbe 1Leoff to 
t{Je lD~frnban~,. ani) 110~ befo~e, l.lllJIC{J :!.~ofe In, tt rd~, being .tfJu~ t1ftcrll.larbg 
tnabe,l.({ a fnffiClrnt confiberatton alfo,onb lnconfiberonon of tbl~ Ernee anti t60t 
be f{)oulb r11jop tbr fame qnictip anb tuitbout ilifinruanrr be mobc tfie fllbfequent 
p~omife to pap tbe 30 I. 1l.lbitlJ ll.la~ to be a fine fo~ tbe fame i!cafc, tbe rent be
ing fman~bUt 40 s. ~ pear)anb tfJi~ i~ a .gool} p~~mifc,flllb a go~b COl1fibecation fu' 
rbe fame. Crook Juihce. ~be ltcafcberel.({ mabeaftertbe p~oI1l1fe; tIJC agreelllEnt 
i.~ illpcrfo~mnncc of aU, not of part; tbe agrcrlllCllt {jere tua~ on tbe ~itlintiff~ 
part, to tnoft~ tbc lteafe t~ tbe ID~fenb~nt; ~llb.on bi~part topap tfjereut of 40 s. 
anti t~e 30 I. lltconfiberattOll of hlp qutet ~~Joplng oftf)e f~me, an11 tbbh~ a goab 
p~omlfe groltllbeb upon a gooi) anb a fufficlrnt confiilrratton, D~dderidgeJuitice 
tbi~ betng fo, tbe }f)laintifff)c agrec.({ to make tf)e 1!eafe, tue JDefenbant agreeS' to 
pap tbe 40 s. rent Whicl) tbe iDlajntifffotm~rIp paib; anb furt~er it Wit$' tlntui)) 
tf)at tbe }Defenbont flJoulb pap tge ~Ialnttff 30 I. mo~e fo~ a fllle, tbt$i~ a goob 
agrremcnt, a goob p~omife, anb ,a goob confiberatioll to raife tbc fame> anD tuum 
tbe I s· ll.la~ rec(ib~b on eitl)er ~be to binb tbe bargain b.ettucen t{Jem tue ~loin" 
tift tben furtber falb, but 5JI wIn ba~e 30 1. bl'fo~e:JI tudI make toe 1[rafc fo~ a 
fine: ~ercupon tbe .IDefenbantp~omlfeb to paptbe 30 1. to tbe INaintift acco~b
it.lglp;an11 in purfuance of a~l tthl,tbe i!~of~ ll.la~ aftrrtuari)$ mabe bp tbc ~fi1in1 
ttffto tbe lDefenbant,anb tbl~ tua~ one tntJre,agrcrmcnt,anb tbe p~ol11ile gOl'$' to 
tf)e 1l.lf)ole> to tbe,papn~ent Of. tbe 40 s. re~t ani) tue ~o I. fine anb ali !T.rounbrb up. 
on tbe fame confiberatlon bemg tfJe makInIJ of tbe 1!eafe bp tlfe l&lotntiif, to tbe 
.ID~fenbant,\.tlbicb 1ua~ d~~rIp a goob anb fuffirunt ~onriberattoJl r~ raife tf]e p~o~ 
mtfe fo~ panmellt of tb~ 30 I. fo~ ~on pap~ent of1l.lulcb tfJel&lal11ttff {JereOab juff 
caufe of action,tbe berblct tuell glb~~l fo~ bun,tbe JDedaratto~ goob, anb fo bp tbe 
tule of tbe (outt, :l(ubgment llla~ gt~enJ anti fo entretl fo~ tbe Wlainttff. 

Crask..e Plaintiff, againfl: John/o1l 
• . Defendant • 

• 
I~ an 9£ction upontbe tare,fo~ a p~omife, Uptln Non aifumpfit pleabeb,a berbict 

1l.la.({ founb fo~ tbe I)laintiff. 91t 1tta~ mobeb in ~rr~ of 9lUi.lgmeJ~t tba t tbe 
lDedaration 1.ttfl~not goob, anb tbe t~re appeareb to be tbl~ ; tl)at certaIn lt~arcl1 
being falb aub tleIibrreb bp Craske tfje ~Iaintiffltnto I. S. anb tbht fo bone bp bim, 
ad requifitionem of Joh~fon tbe jDefenbat.tt; tbe JDefe~bant, in confiberation tbat 
tbe ~Iaintifftuoltlb. gIbe trull anb tr~i)tt unto tbe. fali) I. S. fo~ tf)e l11are~ Co a~ 
tf)efamebib note~teeb 1001+ be p~ol'l1lfcb to pap blm fo~ tf)efame cum mde requifi
tus eifer, tlJe Jj)Iaintiff dicit in facto quod fuperinde fiduciam dedit to the faib I. S. 
anb bab belibereb unto bitn fUtblWare~, foZ wf)icb, tbe monp agrecb to be 
paib fo~ tbem, bib 110t c~teeb 1001+ tbe papment of 1l.lbitf) fum be bail rrqueff:: 
til of tbe lDefenbant, acco~billlJto bi\f mdtnife, tlJe 1l.lbicb to pap be refufeb, anb 
lJereupon tbe ~ction b~ougf)t> allb aU tf)i~ fo frt fo~tb in tile lDtcIaratian. 91t 
1t1a~ uraeb bp George Croke> fo~tbe lDefenbant, tf)at tbe lDecIaration 1t1a~ not 
goob; tbe fame being altbg~tber ullcertaiu-! being tJdem dedit fuperinde, anb ~otb 
110t ft)eW in aU tbe lDedaratton. 1l.lbetbcr tbl~ 1l.la~ befo~e, o~ after tbe p~omlre ;J 

£lnb tbe fame map ~etaktn bp tJ~tenbment, to be a~ tueU t~e one a~ tOt ot~er : 
Q4as emitTet, & hab~iffet,. ~ fupermde pofiea, fnc~ n bap, dehberaffet, quas emlffet, 
anb botb not· fap fUl'tr fIdem; afterlllarb~ be ra~tb tfJat tht ~efenbant batb not 
paib tbt rameJanb botl.- not ffJe1t11t1bttbrr I. S. Jjtmfdf (Jab P~li) f01 tbem, o~ not: 

. .. fOl 
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fo~ ~e migbt pap b~1ll fo~ t{Jcm l)imfdf : ncitfiet ~~ it erp~eiTci) tOOt be bdH.lerci) ~fte 
lW,lr('~, lu per hduclan· ; be o!tulJt a Ira to btl be I ~l,t; rbc crull, to be afrer .tfic p~onllre: 
otlJrr\1.lifr, non connat Curict, quando) l.1ltm te tnt! trull bm1 ; nni) (0 fc~ t~(~ corife 
tile ~('daratioll i.G uncertain ,'1n1) not .(loob. ",:J~t ltl~~ Ufrtl'll fo~ tbe @ltlintiffJtbllt 
tije jOccIaration tua~ goon filth cfrtillll, 0110 tbilt It {{Jnllnot te talun bp aup m· 
trntJlnent, tbat tbe trun W11p b('fo~e tbe P?omife mabe unto {Jim fo~ rqi.1pmellt, 
Dodderid\?,e JuHice. ~bcrei~llo time 11cre mcntionci:J in trji~ .IDedarl1tioll, lUbell 
tbrfc gooil.d l11~~e buugf)r. . Haughron) ullic~, b.lh(,l~ fJ~ !ap~ tbc p~otnife nnc~ hdu· 
Clam dtdir, & Cuper hoc, vcndldlt, & deliberavlr. r<1!bl~ 1~ nito(fetbrr UJlCcrtUtnJJut 
rbc (tUne ougbt to ~jl1tc fitCH (upcrinde (S) fmb a billl, ~fJi~~ lU,l~ tbe pJolllifc 
(rid.:m dedit) &.fupenndc.atti) (0 Ill? coupl'r~ ahogctljcr, 1t1~lcb l.~ not uooi). DJd~ 
dtridgeJullice. lDedar~tioncS ougbt to. cOl~tttin in t{JClll crrtointp ani) llcritp~ ani) 
if ritbct of tbrfe tlo fatI) tbc .IDccln.r~Hl0n l.!;l not !J~01J ; tbcrc, ~lUIJt,to be ce,rtatntp) 
uc cc:rtl:1m tit fundamenrum uncle JudIcIum map' be Ul'l.1cn.bcrc It 1~ falb, hduclam dedIt 
but f{)cb.l~ 110t fubCll, 110~ pet, fo~ ~IJat tiji~ l.U~~,m~b fo 110t !Joeb; anb, tbat .IDe:: 
claration~ ourrbt to babe fncO cettumtp flnb bCtltp, It appcarctl} fullp III 3 E. 4. ~. E. 1, f. ~ r. 
{oJ. 21. put in Plowdens Commentaries. tol. 84, a. In Partridge and Crokns Cafe,allb c;redcIn Plow-

. S cll' d M r. Ut:\1 t~ I'.~... ' • 'uem ommen· tol. 202.. b. In tra 109 an . organs cale : :4,",O~rc "e ca~c wa~, "l!ltl1~ retemcb ln tarics, &c. 
lJu~banb~p, b~ougbNUl ~!tl011 of lOebt agalllfi a 1~~to~cf~, fo~ 1J1~ ~alutp, anta 
ilcclau~, tbat be ttla~ retcillcil 1uitb tbc ~~ctJccerro~ in tbe ®ffice of :l5ailp of 
bi~ bUpbanb~p, fo~ 40 s. a peat, an1.l taatb 110t {{Jc1u in certain, 1nba it 1na~ tbat 
rcteincb {Jim; an'b fo~ tbi~ caufe, uJ} t~c better opinion, tbe ~ourt abatcb fo~ 
incrrtaintp ;fo~ itmigbt be, be \tttl~ reteitlcb bp one, mba bab no iuarrcmt fo to 
bo;anb a~ tbrre ouubt to be certaintp,[o tbe :J!attl alfo tequirc~ bcritptolbe conjop~ 
nrtl 1tlitlJ crrtaintp il1.IDechU:iltton~,ani) if tbe cOlltrarp ftppcar~ to tbc~oltrt,tbe 

'jDedaratiolt 1uiU not be gooil; anti tbi~ fo appcar~, bp 9 H.7. foL 3.6 E. 4. fol. 7. 9 H.", f. ~. 6. 
cited in Corpmentaries, [01.84. in Partridges cafe, a~ if one tlo b~inll an 'lIJ.ctiotl of bellt E. 4· fol·1.&'· 
fo~ tWo papment~, at tluo [c\leral bal1~) on£ of tbe tlap~ not being tbl'll come, 
ant! tf)ip appcf\r~ to be fo, up tbc~failltiff~ oWn ffje\tling; be f)atb bp tbhf abft~ 
trb \lip ob.!n W~it" bceaufe be batt) fl)ewcil faifitp ~Dercin; .IDcda:ration~, ~lUglJ~ 
to be ~ertall1 to ,al~ ll1t~nt~, a~ltJ not ~o be taken bp tntrntnnellt~ ; fo bere m tbi~ 
p~illClpal cafe,~t l~ fnti),hduclam dedl.t, but ~bereof non con conHat,& fllperinde,tbi~ 
will not make lt ~oob, tbe .IDed~ratto.n beln~ fo g~ncral bcfo~e: fo~ non conHa~ 
Curix,fo~ 1nba! tbmg$ be bab glben bnn trrblt (J tbl~ f{JaU not be fupphcil bp, anp 
itttcntlmc~t. Croke JuHic:. :lft i~ be~p true. tbat ItO illccrtailltp aug bt to be· in a 
jDcclaranon; but tn tl)Hl cafe bere m quefilolt, tbe mattcr tontaine b in tbi~ De-
claration, i~ crrtain enollgb; fo~ ex prtcedentibus & confequentibus we are to 
frame anb grounbour. :}ru~gment: it i,~bcre faib, fiduciam dedit,& fuperinde,tbi~ 
fidem dedit, bp a nctdfarp llltenbment 11l~lfi be t,l{tcn, to be confrQUfl1t to tbe p~o~ 
mife, anb a~ a tonfequcJlt upon tbe p~oll11fc ann fo tJ)e .IDcclaration i~ tertain anll 
goob. Fl.em.ming Chief ]ltHice. IDedatotioll~ ougbt to be certain,. ~ ttauC, tJ)tp are 
to tontattl ln tJ)em tbe bemanta of tbc partp, tbep Ollgf)t to be tertam in eberp par~ 
titldar il~ tbe time Ol.tta pI~te,anb in l~att~r~ lllatcrial, in tbe fame allcbgcb:~nb 
1nbetf)er lt be fo bere III tbl~ iOecla tatlOIt,l~ tl)e fole anta on[ p qucnion: ~nb tbi~ 
lUtarc t,o fee,~llta to tonfitaer of,tbe grountl,oftJ)e p}omife I)ere mabe i~, if be bin 
trebit (JIm Wttt) ~I)e goOtl~ upon trUll, be tllb p~omlfe to pap ~ill1 fo~ tl)can, modo 
tbc fame ~lttn blb ~t ex-cecta 100 t f)l~t ltlbm to be paib ~ When be beliller~ tbeCe 
goob~ upon trull,1ti\len be fel~ anti bchber$ tl)efe .mare~ unto bitn upon trull, a nta 
Itot befo~e, fa tlJat tbi~ i~ tbe fubllallu, tl)at t~e i&Iaintiff OUlll)t to fclllJ bdiber 
~arelt unto, t s. an~ tbt~ to bf UP~ll t.run ,tbt$l~. tbe fubilantial matter, ltlbid) 
11lllC$ tlJe taufe of ~ttton to tbe ~Iall1ttff:ltpo n tl.Jt$ p~otnife, be batf) 110t bere laita 
in bi~ ~edaration a .tertain beli\l~rp ~f tbcfe l19are$;be onipfaitf) in tllhl, fidem 
dedit; but tubereof tbtlt 1tla~, llotl)lug t~ falb ell tbattbi~ jOeclaration i~ too ge-
neral, fo~ be ougbt to babe crp~erretl, that be bab bdibereb tbofe lWat£~, fuper 
tiduciam, if be ball fet fOitbJ tbat be bata folll bitn fncb 119are~ upon trull, tbi~ bab 
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bcen !Joob attb (ufficicnt, but be Caping fuperinde vendidir, &delibtravit, tuts' t~ not 
!JOSJb; anil ~o babe tIJi~ taItrn up intenlnncnt, ffJouIll fie a berp fo~dn intmtr: 
mrntJo~ tt~tbill!l' i~ bere fiJc1tJcu bp tbc ~IaintHt, t!J couple tbe llchbc~p of tbc 
~attS' llittb a trull t~rou(ttout tbe hlbolc .IDcclnraHoll, anb fo tDe fame l~ lIncer:: 
rain ani) not (.To all , jPi rtf tJ)crc i~ mention bere ll1t1l1c of.l trnfi:Imt fo~ ll11JI.1t, non 
conttat, a~ it t~ l)rrc C~Ptefrcb, tbi~ i~ an individuum vagum, nub tbts i~ tOt lUtl:: 
terial ani) fubllalltial martetto cbargetbe Defenbant1l1itb an aliumplir,tbe lubicb 
ougbt bp tbc ~lf\intiff to babe bern ccrtainlp allei)getl in cberp particular, but 
ber2in be batb fui!ci) j fo~ tfjcbedaratiol1 barb not comain in it anpurtaitttpin 
tbi!1 poit~t, in tbe m~tterof .tlJe trull fo~ tbe lli)ari7~ bel~b~r('tl to bit)'}, arto~bin!J to 
tbcmotlufe. Duddendge J uttlce, tbe mutter of truff bere l~ tunable; tf the lblaill'tiif 
fahf) riduciam dedit; tbe jDefmbant mu~ rap ~on dedit ridu~ia:n;, tbi~ i%110 gool) if:: 
fue: fo& it t'Jotb not appear fo& tuQilt tbmg tbt~ itta~ ~ t~t~ ~,g IlTuablc, aub tficrr:: 
to~e tbi~ ougbt to babe {lern ccttatlllp ilJcwcb bp tbc '@Iilmtlff' fa~ ltlbat tbi~ ltlil~ 
tbe ltlbicb be batb not bone, anb fo fOt tbi~.i)efc.lt, tl.1e jDrciaration i~ not gOOb: 
Haughton juttice.':j(fbeljflb not bere c:rp~elTet'J tn bl~1)fdaration,tbat fuperindebe lle:: 
bbereb to lJim tOe lWate~, tbi~ ball been tben dcadp utlCcrttlin) ~ fo tbc t'Jcdara< 
rion ltloulb babe been bab;but bere it i~ fun p c:rp~rlTril)anb fo fet bo1tln,tbar Cuper:: 
inde,lje bib bdiber tbem,anb tbi~ t~ a~ mnto in fubllance ,f! ilp a l1eccfTarp intcl1b:: 
ment a~ if be (aib t:rp~tnp,tbilt [upn fduciam, begub bclibcrcb aU tbe U&>arC$ to 
billl; tlJi~bein(t aU ~neil1 fcnfeu~b fnbftance : rqrge fuperinde bere (.Toe~Htl1to tlnJ 
tl)tng~ (5) to tbetllueoftbe behllerp, anb tUt fame to fieafttr t~ep~Olmfe 02 
elfe to tbe tbing belibere~, onb ~~c fame to be after.tbe p~omjrl', aJ1(J iiIi tbi~i;t 
UlOtic goob to be (0 bp tbt~ figlllficant tuo~il ( fupennde) autl Co fbc bediitt1tion 
berc i;1 certain a.nb gootl. Do.dderidgc J~iiice, anti Fkrnming Chief Jullice bib agree 
in opinioll, t{}tlt tbe truft ~ttu ~be orh~erv) ougbt to be tOl~plfb, £J~ luell' to the 
time oftf)ebcIibe,rp, a~ to tbe tbtng behberti), .OJ1b to babetbt~ 1uo~j) ( fuperinde ) 
to be tallen, bp intcntnncnt, opus eit, tbe,re ~~ l1e~b of an ;Jinterp~('ter :ro~ tbi~. 
Haughton Jllfiice. :J!tcullllot llebere fuper hduclam, If tbe bchberp map' not tuper. 
inde , fo~ tbat tbi~ ~o~b (fuperinde) botb turH .fuppJp tbi.g: ~tlj) fo fo~ tfji~ time 
tbi~ matter itla~ a.bJourneb to be mabeO agam. Jl!ftrrl.ttarb~ at nnotber tim£' 
tbe <!!ourt 1lla~ malletl again berein fo~ tbeir opinion~. :1[t 1ua~ urgrb 
(laain tijat tbe lDedarat~ol1 itln~ al~agctuer unccrtain) anb Co not goob; tbe 
~laintiff, dicit in fado, hduclarn ,dedit, but batb not Cap, qUlodo nec ubi no~ 
tbat tlJe ,iDefcl1bant pottca bib p~omife to pap, if tbe ~laintiff' ltIouTll 'rribe 
Ijitn trull; tbc )1f)a~c~ migbt be ileli~erctl, Ol1e Ol th?a !JCilr~ befo~~ tlJe p;omifc) 
iini) tbfn tbc a1Turnpht lpctb not fo~ tbut ; alfo tl)e pzollufe l.tttl~, tlJat If tbe Wltlin
tiff htonib cribe trull unto J. S. ·fo~ mare~l1~t e):ceetllll!J a !Co 1. tbe lDefellbant 
p~omifcb to pap ~im fo~. tbe famc;, tlJt ~Ja.tllttff barb I~ot bere ffJe1ve~, tbut tbe 
ll10np tua~ unpattJ to glm.bp I. s. itlQo llugbt .babe P,l~b ~lJc fame. CrokeJultice. 
~f tbcfe tuo~1:l~ bab ~een 111 tue p~ol111fe, fbtlt If 1. .S. bl~ t~ot .pap. bim, tOrn bc 
11lo11lb' if tbt~ p;omtfe (JatW1eell fo mabe, tgen tbe ~Iall1ttff ttl bIg lDecltlration 
cug!)t to babe abetteb tbat r s. ba~ ltot paib uim, but be tteeb~ not fap fo, a~ tui,tt 
tafe berei~, tbe roefenbant~ p~omlre bemLT abfolutc ta pap tbe Came. Flemming 
Chief JuHice agreeb tuitb bimbcrein : ratbe p~OlllifC being gen£'raUp, tOilt fo~ ruc~ 
<!l;riob~ a~ be belibereb to I.S,_on ~ruft,llo~ e:rct.cbtug roo I. be wouib pap tbe fmnc. 
Croke and Hauohton JulIices, hduclam dedit) tbl~ too generaL but tuptripde ven
didit , & delib~ravit: ratbi~ fufficielltJp wobe!f ~be f'll~, tbe tru~ anb tbe belibcrp 
'of tue mare~ to be al~ after tbe p~omlfe mOOe. .Cro?k JUlhce, Oll!) Flemming 
Chief JuHice. ~be ~Iatnttff ~cte. nteb~ .llot tl)cl~ ttl J)l~ }!)~daration tJ)at J. S. 
bab not paib bitu t~e mon!" tid?Clarn d~dlt, bp tbl~ It botb ~pp~a~ ~ that tbe 
~Iaillti~ bib truff Utm •. Doddendge Jufilce. ~(1l tiJe roecI~rat~n It t~ ~):p~elTei), 
t{)at tiduciarn dedit, ln~ttt.botb not apptar tbat be t{}CI~ bcitbctl'i) ~np lIDa~t~ but 
fuperinde vendidit, ratbut t~ not tbe ~ruff, tbe p~ollltfe l.tta.g tbl~, flnb Ut tbi~ 
manner llHlbc, tbat tubat .ate~ POll bdibcr up to I. S. on trull, if tbep e~ceeb 

not 
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not 100 I. be 1uoulll pap bin~ ~o~ t{)e f~m~ : (~lje plaintiff in bi.~ IDeclaratioll .. 
oUllbt to babeJctlJolun in (('ttaln ali lubl~i) 1fi.l~ unp tua!,~ mflten,11 to intitit Q~1l1 
to lJabc tbi~ Wctlotlit{Je IDrff~lballt p~om1fci) ttat be llnulb pap fo~ tlJcm but l.tntl) 
tbi~(').) if J.S.l:li~ not pap bUll fo~ tbc falllt'. Hall~ht()n J~Hlce. ~lcnt~p tbi~ 11.1,o~o 
(fuoerinde) (uppltCG nil tlJnt lJatb f:lrrn urgcb agamff tbl~ .IDcc,uraUGIl. DOdd;.~ 
1 idge Julbce. .:J(f:ll. agree mitf) one in. manner 0,9' b!?fo~~, t~ pap unto {]itn fOf 
lWare~, bp btm tJrhb~reb to tln~tb cr; If tbe ot.~er iJ~be ptllb l)ltll fo~ tbe fame, ~i 
ffiaH not pap {Jim tln-am; fo~ be I~ not to be p.ftlll tWICl' f~t ~ne antI tbt' fn~n~ tbiug-
mtll tbe certl1int~ of t.~I~ ougiJt to appca~ III t~.t lPlolntlff~ IDec~aratt~n: ~be 
1nbole (!!Qurt in tbl~ pOInt Were cTeadp. flg-amfi 01111. Flemmmg Chid JuitJcc. il!:bc 
Pi~mife betc fip t'gc roefmtlflllt to tl}e, pI n tntifficS t~i~):rf pou frU nnbb~hb('~fuc!J 
lli'i.1tc~ to J. S, '9l11HH pap lion .fo~ IVt m. i?oddmoge Juibcco

• ~~(' ~!a~nnft ljere 
ougbt to ({Jctu anb O:Ptct~ 111 ~1$' jDcdnrc': Han, tt at tc ~an falb Gnb bchterril tIJe 
lIDt1l~!?~,allt'l tl)at J > ljfl~ not paib f)im .fo~. t~efflmC)llnde ",Clio <I(c~tvi{ 1 tlJe bJ~ofe 
€tmrt againfi bi1l1111 t{Jl~Jtat tbe Il)Imnt!ffnf(b~ not to metu t{Jl~: ;lOut if t~i~ 
w£rc fo it onrrbt t~rl1 to rome 011 tlJe jDrfcnbant$ port, to f(1p anti abcr t~at]. s. 
ban p£l11) unto {Jim tbi% monp btfo~e) 'flUi) fo upon HJi% tbcp migbt f)abc gonc to 
~rrur : ~ut lb~re ltHl~ notbing ur~rtl i.ll tbi~ hint!, o~ ,a~tp truttJ of allp fucb pap: 
mcnt tbi~ bC111(C merrip a bare turnufc ani) fuppofitlOu of a poet dire; anb fo 
1tJitf1~ut onp furtljcr i'Icbnte at tbi~ .tim(',tbi.~ <!rn~c b.Hl~ objourJ!ci;l ob£t t.o£lnot~er ~ . 
time, fo~ tijc litourt to De brttcr ~tlblfeb b('rcl~l .. 2i1frrr1tlnrtlP, '1 ermm, ~lch.J I Jac. Term Mlch.
B.R.llb~ ~are ttHl~ mobcb agaU1,~o~ ttc ~Pl11l01l of tbe 9rUb~('~J)t~Clit. Hallg"- ! I Jac. E.R. 
ton JuHice. ~b~ .IDcdatattoll bere U1 cctt.tlm ani)Jro~tJ) anti h]e ~! CUlm upon tbe &c. 
€nfe bert i~ gtoUltOCb upon a ~oltfibcratlon, 1Ubtcb 1~ ~J:C(uto~P', flub tlJftcfo;~ 
Ile ourrbt to lop .tbe pcrfo~l~a~lcrl)f t!lhT in bt.g IDrdar~t;on.o~ tbc fame ~m not bt: 
goob;apb aU HIl~ tbc f>hUlltdf l;tl1b t~rl' ftub ,anb ftHncuntIp fet fo~tb tll tbi,s ~!~ 
.ID£dflrrttio.rt:~cre tbr tonfltll?rauon DUlig '~bat be 1tl~~ to trufiJ.S. fG~ fU~{i k','Ore,f{ • 
not excl'eting 1001. l'crcupon tbe .v.efennant p~ntmrC~ t~ val' tlJe m~n)J t) tbe 
~laintiff, fo~ tl}! fame cum md.e requllltus ~ffet I (a!~e ~latnuff I)('r~ Jap~ ltt Ui~ .IDe .. 
darntionatco;bl~lgIp: ~<:d hducl~m dedit, .Anghce t~ufiE'i) tbe falb), S. tfierrfitJua:: 
of d)c h1o~tJs Cbcmg fo;tobltb be bIb truff t1m)are betplt.lcU brre fuppUetl: ~Oe 
IDedaranolt ip furr.I)cr, & luperi nde (S.) (ucb a bap be rolb unto bim Curb lt~tlrc~; 
tbe fuperinde b!?te l~ to be taItcn upon xb.e Cale of ttic lW~re~J ilnll tbe fuperinde 
tere barb well C01tt~ut t~e 1tl6cde mat~crt~ tbe .IDeclaratt~n : :lIl gr~at bifferl'llCe tum 112 between tOl~, nub an HJtcrrtfUJltp In tbc IDlfdaratlou; fo~ If a .IDcdata~ 
rion bcuntcrtnin, in tOt? t~in!J tile-rein containdJ) 0& in t~l' perf on·, a~ tbe <!tafe in 
3 E. 4. tol. 2 r, 22. 'i~ WOrte onci~ rctc:tincb bp tbt 2Ilbbot J witbont i'fJewing-a cer· 
rafntp of tbe pt!fon mba ratailtl'b bim,. b~ing in an 'llct~on Of IDebt b~ougbt fo~ 3 E. 4· f. 2I. 

lJi~ ~alntp, t~t~ tl.1a~ not g0.ob: ~ut It t~ not ~o bere In tr;t~ <!rafe, f(l~ aU tfi,z 22. 

miltter ~£re1attl sub fet fo~tb, t~ aHowell of, anll If tbe fame be not 1tl terminis iif'-
dem, tuIJicb tlJe U:abJ ~cquirc~, pet tl)eran~e .~~ goo~ nub fuffitient : Jto~ if tbc .IDc: 
daratiolt bcfllffittcnf ~n matter, a~ bl'r~ It 'l~, tb1~ man be {(oob anb fuffitirnt 
itt Uain; 9lfont botiJ Itcc.nfc.atlotb£t: to. cUJoP b1~3!fmi) fo~ n tertain time;J)e plrab£f 
tbi~ o~ a ileofe, at:tll tlj~~ t~ gnall ~ttbout anp. ~o~b% of bemire; ant! fo i~ 10 

E. 4. fol. 4. fll bere III tf)t~ ~ech'lrutton tbe ~Iatnttff botb tueU biU{)e lUiltUr but 
be bntb fometu~a~ faiIrb in tb~ 1tlOti)~· p'ct tbe .iT?rciaration ~~ «oob u nil fUffidl'tlt. 
anb fo tbc }plaIntiff" ljerc bab Juff raufe of ~ctlon) a ~-zrbltt tuell gillen fo" bin} 
tbe jDedatation goob ,1lot1Ui~lJfft111bing anp .of·~f)e ~tceptioll~ taken agatl1fi it: 
anb 9!Ubgment ougbt to be g1\1('11 ~o~ tfie ~!atnttff'· Dodderidgt JuHice. ~~ tbi.$'· 
€~re I~, :J(UbglUCllt ~ugl)t to be glben fo~ tf)e jDcfenbant, tbe IDedaration Dcre 
belllg llOt goob. :ltt l~ to be nbfetb~i:J fo~ a ~ulc 1tl 1!altl, ttat aU jCrdflwti:: 
on~ ougbt to contfllll ttl tbcm fuffinent certat.ntp, mtb tbat in aU rerpcct~; to' .. 
tbi~ purPOrt. mu~b goob matter batb appear, ~ke 5" pars, fol. 12 I . in Longs Cafe, Coke spars, 
ltlbere mention I~ l!labe of a tb~e£foil) tcrta!ntp. T. ~o a Common intent, tbe fol. 121. &C. 
ltlbicb (ball be goob tn a ~,lt. 2. rQro generaI1ntent~) tbelUbicb (ban be goob in~ . 

~nbtct· 
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:J!nbictlllt'lltlf, ~lrint~,<ttoul1t~,anb nepHcution~. 3. (tcrtftintp to aU pftrtim., 
lar intcltt~ :.Br acton obferberfJ tbu~ .mucb,tijot in a 1Ded,ltntiJn ~bttc ougbr to 
be. I •. Iorentio pectoris. 2. P.:tIl io cerra, u t res cerra deducatur in j4dicio, fo tbat a IDe;: 
claratlol1 ougbt nlUtap~ to colttain in it, tcrtaintp anb bcritp; ?Il certain :?f!nf1t.lcr 
fo~ tbe Jqcfcnbant. fo tbat tbe 4.!ourt upon tbi~ map gibe a certain :Jfubcrmmt . 
a~tb fo 1uttIJout aU quelliolt, a l!)cdarntion ougbt to contain in it, cctt!1intp fum: 
nent, o~ t.be fame tl)tlU Itot be goob : ~nb nom bp tbde lluIc~, to c.r,lminc rbe 
,IDrdarntlOlt bcre, Wbetber tIJe fame barb in it fuef) a certilintp a~ ~bc i!a1l1 botb 
t£qu.ir~; a~ to tlJi~, it bat.1) not fo : ~rrc t!lc)DL'fenb~1nt. alfllmc.5 to pap tbe 
¥'hunttft', ~o~ aU marr$ 1.l.lI}lCb ({JaIl 11p tIJe ~hl1ntIff be bcltbcreb upoll~rull to 
). s. lj~~ frtCllb, fo fig .tbep t'r~cr~ not TOO I. ~hr ~JaiJ1tiff lap.~ fierI.' in [Ji~ IDe~ 
tl,~ratton, ~od fiduClam adhlblllt, but of hlb~ttbl~ hla$, non contiar. l~ere we 
oHgbt to behru(>, tDtlt be fpahe trnip, flno Ocltberci) ttJe ili)at~g upon crrbir· but 
bere be lap11, Qt~d luperinde, b.e bclibereb tb~ ~;)ilre5, 1m.t tbep 1uer~ tbofe tUbicij 
ile hOll foUl unto b,ltn bl?fo?e ; tb~.tt WO~b (iuperlntle) {Jere,wIU not mafte tijat tbtulJ 
11lbicb t~ uncertatll to be tertatn; tbt.~ 1tlO~b (fuperinde) Aliquando dcrcrminat c"u-

3E 4 [6121 fam, &aliquando(cmpus, butbercitbot{Jbeurminecaufam; t{)e(tafcin 3 E.4· lol. 
,. . • 2 I. i~ objubncb aga.inll tbe ~laintif£: tllat bi.S ~cdaration 1tJa~ 110t ({cob, be

eaure tt ~anteb certalntp, b~caufe be btb. not ccrratnlp ffJdl.l tOrn'inl1p lnbom be 
\1)a~ rctatnd.~ fo~ tbat be tntgbt be rctatnrb ~p one \tlbo bab no ri1Jbt power no~ 
£llltbo€itp to retain bim, anll fo~ tbi~ caufe tDe ,IDedaration tbere ruldl not to be 

;~:z. Dy~r, goob, 9 EHz.Dyer, 2 )8.1l:l.'tree fo~ life, tbe t:cmainber in. fee, l!elTec fo~ fift mah~~ 
a 1[cafe fo~ pcnr~, mrb ble~, tDe l[etrre b~tng~ an 2fi!tton of Itrobenant a{ftltnrt 
tbl.' ~.remto~~ of tbc 1!dro~, Up~rt tb('b~mi~c rbere abjubgcb, tbat it lic,tb not, un~ 
Irr~ tbe ~obella ttt Were b&ohelt 111 tbe hfe nine of tbe ~cnato~ : ~~ceptlon tbctc i~ 
taken to t~e roedaration, Deaufe be bib not fct bO\1)11 tf)erein tbe p~('tifc time tuben 

• tf}e 1!eftfe b.t~~ tllane~ pet tbc~e tOe c.rPldfion ~?efuppof~,t1, tb~t Or 1tl.l~ ill ~omtri: 
oll,but llodlltrbllani:11ngall tbt~Jtbe l!)cdaraUol1 fo~ tf)t~ omtffion 1uft~ abJubgcb 

PJo"A'cle~sCom. to be batt. AI{o ill Plowdens Commentaries,in Partridge and Crokcrs Cafe, ~.rceptio!l 
~;~~a~~eJ,~ar. i~ tbcre taften to tbe .iDcdaratiol1, bccaufe be bib not tbereitt «Jew trifJrn the wafte 
~rJ Cafe. ro- iua~bonc fo~ otf)cr1tlifc) unlcf~ tf)i~ Wctc fiJc1tJrb, it COUll. not be to bi.s bif-inbe: 

ritance : 9ln tbi~ p~iltcipa! ~are bete. 'j[ map a~ well intcn!) tbe fame to be one 
WiI}1 ag pou onotbct wap : anb fa fo& tbiP' taufe the IDedaration bcu i~ not goob, 
fo~ t6e intertaintp in it : rati)e anle of 1!aw bring, tbat a IDedaration ougf)t 
to befllffidcntIp tf'ttailh nnb tbat me ougf)t to grounb our ~ullgment.5 upan a 
ccrtointp, wbicb We cannot llo bert in t'bt~ (tofe, anb tbtrefo~c a.s' tbi~ <£rare i.~, 
~ubgtnCnt OlinOt to b~ gibcn aaainil tbe ~Iatntiff. Croke Jllllice. :J!llbgmcnt 
l)~re ougl)t to be gibt'!t fo~ t{)e l£)laintift, tbt .roec,Itlrat~n Oere bdu~ certain tl'llb 
goob, tbe ttrounb b('fo~e I.aib mull be ag~e~b, belng, t~at. ~edarat~on~ ougOt to 
tontain in tbern ccrtalntu~, anb tbe btbtfion of tcrtali1Uc~ mull hftcl111fe be 0: 
greeb, . ~ut tb~ inference .bcrcupOll.ll1ull be b~ni!b : 9(f ~ 1Dcd oration contain.~ in 
it tcrtatntp, III communi & vul~arl fen{u, tI)t~ l~ fuffictcllt : £-)cre tbe l!)cfellbanr 
iltTutne~ to' pap if tbe }&Iaintiff bo trull J~ s. ~itiJ .ware~ not r.rucbing I co.I.:lIt 
i~ laib bp t~e It)laintiff, anb fo t.rp~elTellln Dl.~ }Declaratlon, tbat be ~t1b b.ehllcr::: 
ell unto bim fud) lJl)arc,t1 upon tr1;l1l ' ~1.l.lo tbtng~ art fierc eJ:p~drcb 111 tbl~ ~c~ 
daration. I. ~fJat be bib trulllJllll fo~ fucb Ware~ a$ be Wllulb] habere & cmerc. 
2. ~e Iap~ ~od vendi~it, & deliberavit : 9l~ appc~e~ ~err, Quod ~endi~ir : ~b{' 
c@bjettioll bere i~)tfJat It map fo be,tD~t p.rmclpahs debttor b.ati) patb t{J1.l11ll011!1 
tl) tbe ~lail1tiff',fo~ tbefe ~are~ befo~e;tf tbt~ rever~ lUere fo, It ougllt t{Jen to rOllle 
on tOe otOer fitle to ffJew tbt~, but no fu~b n~at~l?r l~ fflcWrb, no~ batb anp ~ap.t1 
appear to be fo; !!)erc in tbl~ ,IDedarauon It t~ e.rp~elTcb, ~od fidem adhlbens, 
1)(' tlehbereb tbe ]IDarc$, fo tDar tb~Ollg~oUt, tbe rocda~at~oll {Jere i~ rr~tain anb 
!loob,ol1b fo 9[nllgmen.t ougbt ~o be gtben fo~ tlJe ~Iatntlff. Cook Chl~f JLlHice. 
41!bc IDedatatioll bcrc t~ certatn anb goot! : aU tJje groultll~ befo~e falb arc to 

. be ogt('cb, anb t{)at on ~ttion upon tbe ~arc ounbt to comptcbenb in it all tbe 
ttJbolr 
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t~c fame ougbt nUo to be icrtain.lo~ ~ot ,goob : Fleta C~n~ tbi~ ~ttion Br!ve Magi· 
gIltrale & Curiitorium, bccaufe tfjere l.tt no fetfo~m of It ; bu.t tbe fame i~ fo caUcil. 
brcilufe tf}c Cm (rtors ill fucb a ~aCe m~fte lW1ft~ of courCe; tt ~ppear~ {tp i 9 H. 6. 39 H. 6. 'be. 
in the Bifi;op of Salis buries Caf~ , tb~t tlJt~ ~ttlon ougbt to cont,AlI1 ce~taintp in it: 
'~beJ)oint bere confiberoble.ltt tbt~ I€afe t~,.1IDbe~b~r bere b~ fuffi~tetlt.cerraintp 
rrprelTel.l ill tbi.~ jDctlurattott,o~ 110t ; b,cre t~ .fuffiucn! certamtp ttl tbt~ jOcda .. 
ration, anb tbe ratfier, becoufe tOe con~beratton be~e t~ ~recutoap>. anb fo 1tteU 
trabl'rfabJe; otber1l.life 1l.lbcre tbe ralllet~ ercmtdl; 1n tbt~ l1)edarauon bere dicit 
in facro tbat be l}utb belibert?lI, fup~inde tiduciarn adhibens ·ddiberavic: ~lJe l1)efen:: 
bant mhffJt well babe trabrcfeb tbi~~ i~ be .fo tuoulb, anll. babe faib tf)~t ~e bab 
not tJclibcrl'b tbfln: f)rre tbe jDedaranon t~ goob, certatll, anb fUffiClent, anb 
I)e batb berr wen bit ttc \.1ctp b.1!l~b~. of tbe :lllTue, ~be fame being, a~ b(fo~e 
ill confiberation, tflat be fi)oulb t'lchbrr, (Je bib atTume to pap tbe ~Iaintiff; 
bere be fairb, tbot fuperinde. dedit tiduciam~ fl!li'J lIc~ib~reb to lJim tbe Ware~up· 
011 trnll.:J;tbatO been ob)f.ttcb, tfji'lt tbt5' t~ an JndlVld~um vaguID. Adverbium 
determinat verbulTl) botl) in ®~ommar anb 1!atu ::l1 agrec, a~ it I)ntb been urgeb, 
if be {jab faib, fuper hduciam illam ~e1iberavit? t~i~ bOb bl'~n goob dr~rlp,; berefu: 
permde i~ ap' mu~fJ a~ Cuper. haem IJlaID: ~.fJt~ tP' all one t!l cffe.ct hutb tt, fuper" 
inde tbi~ bcter1l1m('~ tbe ttme .p0{tra~ tbt~ ougl)t determmare caufam & cempus~ 
j!)l'daration.~ ougf)t to be ccrtfUll, . t~nf muff be ~grreb to be fo. 211 cttoilrt mal[ 
not be abarrb f!.l~ lllottcr !".if flJ~mJ If It lJarb fuffictcnt matter of fubllanre in it i 
Dyer 1Ua~ itlOllt ufuaUp to fap, t[Jat a gooD pleaber brCerbc~ tbe beft cOlnmenba:: 
don, 14 Eliz. ~yer 3.0 4. r<l~e 1!l'lTce of a ~arCon b~ougbt ~n Ejdtionc tin. u; : :3lt 14 Eliz. Dyer. 
1tJa~ tbete obJcctcb, tbut be ougbt to babe aberreb tbe hfe of t~e }j)arfon, tt i~ 304' 
tOrre faib anb a~jubgdl; tbatcertain~p b~ :llr,gumet.t~ i~ Cu~cirnt)bp taking of 
'9ltTne, tbere tbl~ tua~' abcrreb bp unphcattoll (bung) tUlt & adhuc feific.us eit, 
anb niH fo i~) in dominico, of wJkb cafe. if it bab not bern tfiere abj'ubgeb: fome 
boubt n~tgbt 1l.lell babe br£n.ma~e of it, Mic; I~ .'lac. Theuean and Chapter'otNor, Mich. 10 J '. 
wich(s C~{e ,tnbcre a i!eafe bcUtll tn dre, tbe lOean anb ctt{)apter mabe a netu j)lcafc, &c. ac. 
refolbcb fbi~ nem Urafe to b.f a g~ob ;1[eafe, a~ lona, a~ tbe lOean 1tJa~ libing : 
~na1l2llttion b~ougbt to nbcltt tljl~ !leaCe, afte~ tbe ,bl'atb of tbe .IDean, it tua~ 
not laib rrp~£np t1Jat tbe j)ran 11.1a~ bean (but tn tbt~ manner) e;tp~rt1ing to at 
tbe 9!eafe tua~ mabe bp {ucb an one (Nuper Decanum}anb tbbf wa~ belb agoob 
ann fufficicnt ~r!1umtnt tb~t be ~a~ i)c~b :~.£r~ itl t.Oi~ .iDedaratioll, WIlen be 
faitlj, tiduciam dedIt, & fupennde dehberavlt, t6t~ tn :J[ullgment of1!a1U i~ aU one 
il~ if be bab faib) fuper tJdudam ilIam de!iberJvir, anb tbt~ bere i~ goob anb fuf;: 
fic.ient, tOe fame be~ng ~Ifo after a~~rbtct. Do~deridge Jullice~_ 9J agree> if be bab' 
ftub bete/uper fitluclam Illam dehberavn, that rbl~ (Jab been goob, Adverbium cern. 
poiis determinat t?m tempus, ql1a~ caufam) but Partjcip,ium dete~minat caufam.Coke 
chiefJufiice. ~bt~ alfa d(:ter~mat tempu~, tb~rc belll~ no ttille befo~e anb fuper,:' 
indf i~ apmut~ a~ fidem dedIt> 1tl~el1 t1~ ttme l~ m~ntt~neb brfo~e: We aU bere 
agree in tlJl.' ~~t~ctplc~, but me blffer t~ tOe ~pphcatton; a~lb applicatio ell vita 
regu]re, 39 H. 6. t~ a famo.u:!f ~are to; tbt~ purpofe; but tue 111tll fte better Abbif:: 39 H. 6. 
cil of tlli~ ~nft,' anb fo ll.lltbout faplng anp mo~e at tbi~ time brreim' tJJe fame 
hta~ abjourncb.. .. 

Nota, !<lOat upon anotbC'r btlp, tOe ~onrt 1tJa~ mabeb tlgtittt fo~ ctbeir.:1rubg .. JhdgT~m·kor 
ml'nt~ I)~retn,anb a~tlJi.!;1 time bp tlJe tulloie ~ollrt, nullo contradicence~ :llubgmcnt t e P aJUn • 
in tbi~ ~are 1l.la~ gtbell, nnb flV tbe J.1inlc of tbe <r!'onrr fo cntret! fo~ tbe~laintifft 

Voile) 
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• 
Doiley Plaintiff, againft White 

Defendant. 

Eritred, Hillar.· 6 jac. B: R. 
Rott. 853. 

I~ an 2nctiOtl I1~ougbt fo~ a falre 9lntp~ironlllent,tbe ~are appear~b to be tfJiit 
~ marrant wall birecteb.to take Ju.lian D~iley WilloW.unto White tbe rocfen .. 

~ Cr. ~2;. bant) 1tlbo bp .fo~te ~l)ercof bIll take Juhan DOlley tbe ~Iatlttilf, bcinn tbe Wife 
An ACtion for ot&c. anb pet tn betup (fJe tua~ tbe Came perfon tbat Walt to be tafun bp tbe Caib 
falfe Imprifon-lWarrant, anb upon a Cpedal 9luffifitation mabe bp tbe jOefenllant, ann fettina 
memo fo~tb tbe ~bole matter,tbe ~~t~g~nent 1tta~ q:..lOd capercc Julianam prcedict. per no-

men, of JulIan Goddard, ~d famfaclendum prre~I6t: Lconardum pro damnis, &c. tIlt 
trntb tua~, tbat at tbe t11ne of tbe Warrant dTutng out againll ber, me 11.1il~ tbcn 
Julian Goddard iWiboW, but at tbe time luben (fJe 1l1a~ atrel'ftb, taften anb ftn; 
p~ifoneb, «Je 1tla~ tben Julian Doiley, tbe mife of Doiley; upon tbi~ fpedal ~u:: 
fiificaticJU, tbe l&laintiff trelllurteb in :naw : :1[t malt urgeb f01 tbe ~Iaintiff. 
tb~t tbe 3>beriff bab !to 1tla~rant to take J u1lan Doiley ,tb~ ~ttioJ} tna~ firft It~ougbt: 
Ilemg rqrrefpaClt agatnll Juhan Goddard ~ibow; bangtngthllt ~uir) ff)etafte.tt 
Doilev to $u~banb: :JIubgtnellt tna$glben fo~ Julian Goddard, againll Leonard 
tbe ~laintiff in tbe ~ttiQ.n, lubo.~eberreb tbi~ :l[ubgment I1p a IW~it of ~rro~,antr 
fo iJabtbe·l1!)ar~.ant to tbe ~be~lfT, ut ~upra, bpfo~ce of ltlbid) be bib take tbe Cam 
Julian Doiley,Wlfe of tbe))lamttrr]labtnll no luarrant fo to bo) anb fo~ tbi~ ltltl$ 

. dteb 10 El. 4- fo1. Il" &c. ) E.4. fol. 84. Brook title Faux Imprifonment, plac. 19. 
(; Ehz·4.f·12· ~f a Capias bo iffue out againll J. B. of Dale, l1I)entleman, anb tfjere are t11.1a of 

c. tbe Camt name ~nb mpilerp, 1l.titbin tbe.Came VilIe, tbe ~bcritf at bi~ peril ought 
to take upon fllm tbe kno1l11ebge lubo tt. walt tbat tna 1j fueb; fo~ if be tafte$ 
tbe ot{)et, mbo hlall not fucb) be ffJalI babe a!l ~ctiol1of falfe :1imp~ironmettt tl:=l 
gainl1 tbe ~beriff, anb ·be mall, not e~cu,ft' bllnftIf I1~ ~uitpJ)f tbcir namep. 
Haughton JuHice.. Prredictam Juhanam , tbl~ e~t€nll~ It Cdf to t{Je perf on ; U)e 
c:J[ubgmmt giben) lua~ f01Julian Godda(d, tIJe ~rro~ to tebcrCe tbe :J[nbgmcllt, 
tbi~ tua~allainll Julian Goddard, anb fo ,tbe ~~occf~; fi)e lllalt Cueb anll plcab~ 
ttl aJ;t. a feme {ole, an~ Co wa~ tbe CapIas, ~nb fo me t~ bounb bp tondufiolt ; 
fbe ili taftrtt n-ow, anb It~ing~ a faICe 9rmp~lC01l1netlt. Dodderidge.111Hice. ~e 
pleabeb in tbe C. B •. il~ a Wlbo1tt, anb '9[ubg!U£ltt. lua~ tbete. glbrn fo~ bet, 
a~ a 101boW, a W~it of ~rro~ I1~ougbt bere tll tbt~ ~Olttt 'aguinn ber J1$ a 
Df)ibotu to reberfe. tIle 9lubgment> anti it appcareb tbat at tbat time ffJc tonh 
anotbet ,u~I1anb, Doiley. Hen: Yelverton. :l[t appear~ bp tlJe :;ruffiffcatioll, 
tbat:befo~e tbe Scire facias ad audlend.um errore~, fl)e tooh bet ~u~ltanb Dailey. 
Dodderidge Jufiice. rqrbe falre 9ll!lp~tComnCtlt t~ be~e ~~ougbt bp Doiley> aqtlinff 
White, fo~ mfildn!J all affault-m & fuper uxorem Iphus DOlley, anb 9[lllp~ifon~ 
ill{\" of ~er: ~e ~lte~ tbe ~uit in Leonard Loves name, befo~e tb~ W)arrtagc, .ve:
Jus prredl(~lam Juhanam, ttl tbe C. B. anb tbat after 9rtrue tberr 10P.nrb, duxlt In 

uxorem prredictam Julianarn, ~ubgmellt glben tf)erc fo~ ber, tbe fame ubctfeb 
bete bp a Ul~it of ~rro~, & quod prredicr. Julian. caperetur, fo ti)at bcu 1tla~ a 
certain benotatlon of the perron tba~ lUalf to be taften, anb me tnall fo tahen at~ 
cO~binlllpt CrokeJ:.tfiice. ~~e ?nctton {{Jan not bere bccbangl,'i), bp reafOll.of 

. tbe 
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tbe intct,marriagc. D<,dderidg:Juftice anti Fle~ming Chief Jutl!ce. ~be Zooft~ 
bcfo~c ciretJ, of IO E. +, ani) I. ) Ii. 4. malte lllltbtng ot a.lI to tIJl~ <€afe bere noW 
in queftion, tl}cre 1tla~ no manner of 9!J1i)urem~nt 1t1ttbm tbe ~ccoJb, o$ljcre 
tbere i~ in tbi~ <trafe; fo~ ~ercJb~~ngbotlttbc 1tlboIe !lero~tJ, tucre l~ a .fufficient 
anb a goob intlUcemcllt fOJ tbe tafun~ ~f bet, ~ntJ tbe fu~frqu~nt Stl?arrmge bere 
bp ber 1tlitl) Doiley, i~ but a~ un atltJltton,anil tn tbe per; If tbt~ i&~oc~f,g bere bab 
not fufficimtIp tlenotrtJ out tbc perron, 1tlbo ollgbt to be :tllrrelleD, a~ tf tbe fame 
1Ua~ to tafte a feme [ole, anti befoJ~,lbe ~e ta.ftl?n, t'fJc b.ccomc~ to lte a feme covert, 
attbi~ fo taken ltV tbi~ 1j)~oc~f;i ; g!7te ~tt ~bt~ ~ofe 1tltt~ollt,an ~ou~t,an ~ttioJ1 
of falfe :Jlmp~ifollll-1Cllt lucH hetl); (n~t It t~ not [0 fJere tn tbl~ mmctpaI ~afcJoJ 
(jere h~ a gootJonb fufficil?llt ilefignatton of tbepcll.:t,~ ~ominatim, tbat itln:;1 to be 
taTten, anb tl}c ClpiJS l}rrc alfo tueH aburbcb, anb tf It fi)ollIb be tJemanlleb 1tlba 
moultJ pap tbe~oll~ berc, tOe ~l1ftu2r bete~mto dcatI]J. moulD be, t~at tOe fain 
Julian iWiilolu, 1Ua~ to pllp tbc fame; tbc CapIas Ijerc IlTuei) out agatnlll}ct,but 
not agatun bet ~u~banll, il~ taltin\J no notIce at aU ~f bhll~ being not ,once f~ 
mucf) a~ nmncn 111 anp p.lrt of ~be fieco~b; Slf upon tbt~ CapIas, tbe ~[Jertff {Jab 
rcturndltbat t1je 1tla~ not t~arrteb, 0t ~ab rcturneb a Non eil inventus, 1tutbout 
aUboubt tbi~ baD been an tn retu~n, tuber to babe returnei) tbat fbe wa~ mat
rid, o~ a Non en inventus, fo~ Up tbl~ be toaullJ babe faIfifieb aU tbe ~toceei)ing~ : 
~nn fo deadp bp ti)c tu(}oit ~om:t it hla~ agreeb that t{Je taItinn anb :Jmp~irono< 
ing bet 1tu~ la1ttful flnb jullifiable ; ani) the Wttion of faIfe 9jmmifonment 
tbu~ b~ougbt berc bp t~~ ~lu~banti ~s no 1thl~~ maintainable : ~n~ bp tfje hlbolc 
€ourt. if an ?nction be op:mgt)t agamff one bemg a iWlbolu,antl tlJet~ faun!) guil~ 
tp, attl) befoJe jlut1glUcnt ffJe take.;1 a r~lt;lbanlJ, pet tIle C~ptas CfJall be l)ere il" 
!tainll (Jet, aul) not agilinff !Jer ~~l~bani), an~ fo t{Je 1ubole~ourt agreeb in tbi~ ; 
tbat upon tbe \.Ubolc ilt'co~i) bere ~t i)otb fufficuntIp Co~ilare de pcr[ona, to be ero< 
telleb, tlJat tbe .IDcfenbant beretn bab 11ldI purfueb IJt~ lWarralit; anbtbat tbe Ju~gment 
~(tion of falfe ':J!mp;ifonm£llt berr b~ougbt bp tlJe ~laintiff.) not maintainable, aga!u'1;,he 
ani) fo tbe fitlle of tbe 4!ourt lDa~, QEod querens Nil capia,t per Billam. P!ilmt • 

Lifard Plaintiff, again!l: Stamp 
Defendant. 

Entred, HiHar. 1. o. Jac. B. R. 
Rotc. 1358. 

I J} art. ~ctio1t upon t~e <trafe fa~ .ntl~beron~ 1tto~b~, upon J~ot guiItp plcatJeti, a An ACtion 
~erbtct i1la~ founb f O~ tbe ~Ial11ttff:':lIt 1ua~ mobeb fo~ tljc IDcfenbant ill accell upon the Cafe 

of ~nbgmcnt, ti)at tyc l:Do~b~ were not actionable: ~be 1tto~b~ appeareb to be for words. . 
tljcfe, (! in tbi~ manner fpoften?tfie IDcfenbant came unto tbc Wife of Clynton nnb 
faib to fJer,tl}p ~u~battb nub 01.;1 W{aller (innuendo) tbe l,&laintifr batf)lloIen mp 
Woob)antJ :If mcan to babe an !Jetton of jFc.lonp fo~ tbe fame. ~t 1lla~ neg-ell fo~ 
tbe .Defenbant,t{Jat tbc(e 1tlo~~~ arc not ~ctto~able,a~b tbtu fo~ tbe incertaintpof 
tbttn, aub tbat tbe abetment tn tbe 11iecoJb hull not alb tbe fame, a~ if fbe 1tto6btf 
1llere,be batl) 1l0lett mp tHr~,anb Ulp apple~, ani) botb not ffJew tbat r{Jep were ff~ 
bereD ,not ~ctionable. 'j.rt 1ttu~ urgclJ fo~ tbe l&laintiff, roat fo~ tbefe 1t1o~b~, ~e 
batb fiolen mp€'o~ll o~ mp l~oob, tf)tfe too~D~ babe been bere alljubgetJ to be well 
actionable, ~ bere it {baH be Ult£nbeb tbat tbe fame 1thl~ cut bolun befo~e (becaufe 

~ bt 
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be Cairf)) tl)tlt fo~ tbe Came911tliU babe (In ~ttion of feIol1)J' DodderidgeJufiice 
~f one faiff) tbeer 1tlo~b~ of anot{jer, tbat be batb 1loIcn mp ;aeab from mp I?Ollft 
o~ lUp ~iIe~, :o~ mp ~1teelf, no 9flttion hetb fo~ .tOefl' 1Uo~il~. Croke juther. S":' 
one Caitb of anatber, f)e batbftalen mp ~O~1t) o~ tnp ~pple.~) UO ~ctiou Hetb fo~ 
tbefe ht(J~b~. Hen+ Yelverton urlJeb HIggs €afe, an ~tttOtl bJouaut fo~ tbefe 
1t10~bp (5). 'ebatb !laIcn mp moab, flub ai.'Jjubgeb beu to lie ~aioJ1a{Jle, anb 
t{jflt fo~ tbip reaCon ; Arbor, d~(t er(fcit, lignum dum crefe('t~ nefeit: :1:tllhl~fur: 
tbet urgeb" tba~ tbeCe 1t1o~~p 1tlere tbup fpo~el1. to tJJf mtfe of Clynton. tQ[bv 
Il)u~baltb anti bl~ mE;la1lcr, Innuendo tf)e .')1)Iawt!ff, &c. anti ilotb not Cfjd1.1 tbn! 
be1tlap bi~ m£)a1ler, no~ wben ~£ WIl;1 bt~ ~an('r, fo tbat tbrfe are .aitogetUrt 
Uncertain, ~bp ~u~banb an~ bt.s 5lIf)after !)a~b ~olcn rnp l1!}~ob grOWIng in 1l1p 
~opptcc; tbefe 1tlo~i)~ not act!onablc, ot~er1tl1fc it bitb been, tf be (Jail faii)) Jping 
in mp ~arb, o~ mp ~ppltptn mp lroft: f;Iobs Cafe 1tla.~ m:geb fo: tbefelUo6hl1 
!\?e batb ffolen an 2I1crc of mp ~Otn, aub ab)u~gdJ beu, tfJat an ~ttion Herb not 
fo~ tIlere 1tJ~~tl.s. Haughton Juthee. ~~ere t~ 110 anftntt ill pet giben to tbe 
great <!exuption of aU, bccaufe tf)c~~ l~ no abetment Wtwrebp it might appeat; 
tbe ~lainriff to be bht ~aff£r )at tbc tt~e blben tbe 1uo~b~ Were fpofien; tbi~ i~ 
ouip tnbcabourebto bcbeIpd'J bp al~ (lOllu~lldo) tbar be meant fiim t ~utjf tbe 
~Iaintiff' tnt~utb 1ua~ ,nor tb~1t JJl~ ~anfrJ. tben tbere is no O"ani.ltr bp tbcfe 
hlo&bp a~ to bn.ll,~ot1ultbllantllng be mc~tlt bUll, (J [0 fo~ tbht Defect in tbc meda~ 
rationJtb~ ~lat~ttff oug()t not to babe bt~ .9i~tb~mcnt. Dodderidge J uHice. ~bp 
~u~bal1b a~b bt~ ~after,1ulJof~ ~aller tbl~ l~ >l~ alto1.Jet~er uncertain ;but if be 
Dab dominatIffi, falb Cucb a o~e>tbl~ bab [leen goob t ~, go teU tfJp llo~i) Henl~y, &c. 
ani) tbi~ batb been berc abJubgetJ gooi)) ~be I,u~banb i'Iotb not fJrre b~ing tlJe~: 
n:ion; if tbe 1Uo~tJ~ bab Ueell,be blltb·1loIen mp tuol.li),tbefc 1tlolb$ Wl,1ulb habe fleen 
!Ilttionable, in tf)i~ caraCe ber~ it ffjaU be intenhell,lWnoi) growing anI) not cut ::lJf 
tbe 1tlo~b~ bab been)~e c~me tnto tnp moob, ~nb cut balun ten iroab$, ani) HOle 
tbb1;ffjefe 1Ull~b~ not actto~able)anb pet be tlught cOI~le aub canp tbe fame «wap 
teni:lap~ aftet~ ann tben.tbl~ mall befdQnp: ;Wut 111 <!!afc$of ~a:ious upon rue 
~aCe fo~ 1uotl1p 1 ltlbere tbc blo~b~ are anp 1tJap? lu:m.utful, tOcp man t!len mIl be 
taken in mitiore fen[u, Lignum dum crefcere ne/clt ; tf t[Jf 1tlo~h.5 were be (Jato 
fioIetl lUp neab, t{jefe 1tJo~tI~ are attionable; but if ~c Caitb,frotl11l1p !~~ltfe,tf:ierc 
not ~ttionable, fo~ tbefe 1tJo~b~, 'C hatO !loren tllp ~tfC~) tucfe 1nll~tl, arc not 
2Ilctionable, anll Co it Wap refoJbcb In tbe c.~. C.roke J u/tieC'+ :1Jn ~ttion.:1 Upon 
tbe <2!aCe fo~ 1uo~b~, tbere ougbt ~o be cCrUltnt!l m tbc fi~1l pface, 0t not ~cttlJn~ 
able : ~e bMb fiolcn mp moob, tf tbe wo~i.l~ lUcre, ~e Hi a ~bief) fo~ be buto 
fioicn ll1pU0oon, tbcfe 1tl)~b~ tbu~ fpatten ffJan Ite taften to malam p:urem, ani) 
well ~ciionnble; but otbrt1tliCe 1nbere rbe tl.to1b,~ orc, l~e fjatb ffolcn mp Wooll 
llencraHp. Haughton Juitiee faiD, ~ftat be 1ttoldb not bdibcr !}i~ opinion touclJ; 
ing tl)cfe 1no~i:t~, ~e. batb ~oIen n~p Wooh, ber.aufe be bloulil n~t enc.ol~rage tbe 
~Jaintiff' to b~mg f;ts:mctton agam (but ltP tljlP, lJe bcdll:rtil IH;t OpInIOn) tfJat 
tbe l.t1o~b~ mere actionable) but tbe ~ou~t aU agrcfb, tlmt In tDip> p~incipal ~afe 
tbe .IDcdaration 111ap altogctber ~UtCcrtaln. anb fo not .!JO~il, ani) fo bp the fluTe 
of tbe ~ourt) :}[ubglrtel1t1tlil~ gtben agtltnll tbe ~raU1tlff, 'lnn fo cmrcll, ~6a 
querens Nil capiac per BIlbm. . 

• Wheeler 

• 
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Wheeler Plaintiff, again!l: Haydon 
Defendant. 

Entred H illar. 8 Jac. B. R 
Rot. 13 17-

I
lfl an ~ction of lPe~;, uV0it tbe .~tatute of 2 E.6. cap. I 3~ fo~ llot tetting out of ~~~Ji~~ of 
titbe~; tbe ~latntiff betng a ~arCol1~ mnbe a Ueafe. ~O! 5 pear$ ta tbe .IDefel1~ Debt upon 

ball! tbeUeafe being fo~ fo manp pear~ tf f)e ftjoulb conttnue ~arCon; :lIn an ~~ the Stat. ,of 
(ction'of bebt b~oullf)t fo~ titf)e~, ibc !Jj)Iaintiffbedare$ upon a l!.eafe manoe bp tbe 2 E. 6. cap.13· 
lParfon, if~e {fJoulb libe fo long,anb continue tbere }j)arfon) ~be <mueffton tua~, ~.Tth~s. 
ltlbetber tbt~ be Cucb a llar~aonce,bet1llecn tbc.lrafe mabc,anb tbe ;Ueafe Cet fo~tb tn 2 RD. J~., 11, 
tbe jDetlara~io~,a~ f{JaU ~lttntetftebedarat~on. 9lt tnalt urgeb bpGeorge Croke, ,IS. . 
fo~ tbe lJ)Ialnttff, tl)attf)t~ 1lla$ no fucb \1arlance: ~ f)arfoll maItel1 a 1!eafe fo~ I Bent. US· 
fo manp ptar~~ if be {fiall Ube fo long, (anb botb not fap in bilt Ueafe, anb tott~ 
tinue ~arfon)but in bi.tf bedar~ti~n; be e;rP1eff'etb tbi~ to be (~, if be IibeCo long .. 
anb continue ~arfon. Wbetber tbt~ no1ll, ff)aU be taken, anb Intenbeb, to be tbe 
fame 1!eafe Ht l1JalI be Co intenntb l anb tf)tt.1 ht no barialtttJo~ notbing m01e ilt bp 
tbi~ e~p~elTeb in t-be bedaration,tban ltlbat tOc :law faitb fo~ bim:fo~ bp .tl.lnffru~ 
ttion of law,anb Co mucb tbe iLaw rAit., tf)Qt it ffJali be a IJOOb Ueafe fo~ fo manp 
'Peat~, if lJe Jibe fo long, nnb continut,lJ)arfort, qub bp 24: H. 8. Brooks Cafes fol. 24 H. 8 Erookli 
10. placito 5' 4. ~f a ~atron maIte~ a ntafe fo~ vearl, ~nb bte}1, tfJe:J!eaCe bp t{Jilt cafe~, fol. 10. 

i~b£terll\incb in faa:o.an~ fa £lIfo bp ~~filJna~lOn, fO'lf a ~nau bcbifelt bi~ gooblt plaCIto. S4· 
to {)i~ ~tetUta~\iJto pap bt~ ~ebt~,tbt~ tlt an,tbl~ daufe,b£l1tlJ no 1ll0~e tOan tubat 
tbeUaw fct~ bo~Jt be~oze,tOtft a~ .~t'etl~to{ .. f)e t.~ to ba~e .tbe lloobltin tbi$ man:: 
J1er:~Jlb Co bere tn tbl$ lDed~rattoJ1) tbt~ 1$. all

0

1ble abbltton, tl)e fame bring no 
tno~e tban 1llbat t{}c 1!a\u eatn befo~e, antt l~ hke unto tbe berb John in pottage 
wbicl) tJo~~ neitbe~ gaab no~ burt; tbe l!.eaCe fJe~c m~be bp tbc. ~arCon, 1tta~ fo~ 
f pears, tf be conttm~eb~arf~n; tfJt roe~laratton l~ llpa~ a .1!eafe mabe ftp tb~ 
~atf(m, if be f{Joulb hile Co. long, &lnbco~tu~ue lDat'C~Jt; tbt$l~ no CUtb mat.erial 
batiante, a~ to d{~p anb f)tnber tlJe @Iatnttff fr~ll1bl~ :llubglUent,bere tbe :llurp 
finb~ tl)e1!eafea~ It1t1a,tf but mabc fo, r pcar~)lfbc hbcb fo long; tbi~ i~ nGma:: 
udal bari~n~e .from tbe rlTrnte o~ tbe .'i!.eafcJo~ if be contillUt .l&arCon, t! if Dc Jibe 
fu long, tbt~t~ all onc, .unum & Idem In eifeGtu:, tlje ;J!ea(c bcu~a ~obe aboibcil bp 
tlJeoueoa tf)eot~er, tnbttbo~ tbcl.uffJaU fl~ll Uapl'en; anb tbt~t~.nobarianteJ 
being tbe Came tnfuuftantc, I~em I~ f~ll>ltarttla)~nb tberefo~e tf)eCe atsbltionaltuo~$ 
mall not malie tbe lD!tl~ratton btttou~~ '!tIte unto.GlaytoJls ,Ca~e, Coke 5 pars . 
fo!. I. ~ n.eafe mabe a dIe datus, bcdare~. of R l!eafe mabe, a dIes confectionis: Coke spars, 
t'hi~ is goob,tbeCame f)ring aU one, unum & idem, dies clarus, & dies ,onfed'jonis: fOk 1. Clayton! 

':J(f a i&arcon lUake~ a n.eafe fo~ p('ar~, ani) afret rdian_, tbe I:taCt i_ nom ca e. 

\loib,-an~ Co if ~ ~e.bep~iil~b, tbe l!alU fa~tb> tbat bp tbi~ aICo,tbt neafe {ball be 
boib ; tbt~ ~btlltlon bert, l~ but abundanua i nni) tbe &ltof 1!aw i~ abundans 
cautela ·non noc:t; fo t~at tbe barianct ~llgb~ to be a b.arianct in fublla~ce) otbet~ 
wife ~ama~trtal bartnntc. 18 £.2. fitZ. title Bre. pla~lto 8~6. o91n a fO~l11ebon.iit 18 E. 2. Fitz •. 
rematnbtr,lttna~ ft)clt1eb hom tl)at tbe llanb 1l1a~ gtbtn to Dtm & hreredibus fuis Ert;. placito. 
de corpore fuo procreand ; ~niJ t~ i0~it 1lla~, 1ibi & h~redibus fuis exeuntibus, tbe 836• 
m~it 1Ua~ tf)aUtnllcb fo~ tl)ls' barmnce,anb pet fUe W~jt 1u~1_ belb IJGob, becauCe 
tbi~ wa~ all ont in fubftamc;t! (0 bete in tl)i~ p~incipal cafeil! Witb tbi~ agrte~. 

gw 2 12 E. 
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12 E.~. Fit{. 12 E. 3. Firz.title varimce placito 77. and 50 E. 3· fol. 18. nnllbercfn tbhlp~incipa[ 
(!re. tafc, tfJhi abtlition i~ {It~t matter ~f fnrpJufage, ann fo not mo~rrial. 30 & 3 I Eliz. 
3

0
,3

1
• Eliz. ill C. B. Rlchardfon agilltlft .l)ond; 11l)Debt, upon a ~onl), eonllttronrtl to pap InO: 

c. B. &c. np fueb a bap, anb at fuet) a pI~tc? .I?lcoben papmcut, tbe 9lUt},1 .ffJ1~ tbat be puib 
tf)t monl' at anotber trap, anb lltanotlJtt1l!ncr, bcfo~e tbc bO!Htppontrrn fo~ p,lp. 
mcnt oEtt; tbe 9[urp fOl~nb fl1~ tbeJDcfeni:Hlnt,tbcitTuc being papmrnt O€ not anb 
~ubgment h1a~ tberc !Jtben fo& tbe .IDcfwtlun.t,anb tbere bdl), tbot ttC' alteration 
oftbc bap,anb of tbe place of paplllent, 1tlil~ not material: ~o tbe hhe purpofe 

EI' t~ere 1t1tl~ a cafe, 32 & 33 Eliz. c. B. fleUnecu Fabia-n ani) Winitone, in bebt upon 32,33. 1Z. Y 
C. B. the. tl ~onll COllbitiolleb to tcutler moup at furb a place anb nap) tbe ~laiutiff m('Web 

tbat be tua~ tbcre befo~~ tbe ~un fet, to bemi.lnb tbe fame, anll nonc lull.S tocre 
reabp to pap' it : ~be tlTue tbere wa,S, hlfictber ~c tuert; tbt'rc baif an bour bl'fo~e 
£'lln· fet? rm:be 9[urp finb, tb~t be tu,l~ tberc a quarter of an bout befo~e ~un· fet, 
re(oIbci) tbi~ to be a gootl finbtng, ani:J to be aU oue: ~nb t~at tbc conllition lua~ 
b~olten. ~lfo in tbt~ p~incipal cafe, tbe ~Iaintiff ougbt to babe bt~ j[Ui)g-tncnr;tfJe 
U[uc i~>non debe t ,anti tile aUebging of tbe l!eafe, i~ but ag an inbnCClilcnt to tbe a~ 
£tion, beingb?ougllt againff tbe o1nner of tbe IanD,fo~ tarrping off fJi$ ~o~~ anti 
not fetting out of tli~ ~itfJelf, anb bp map of inbuutncnt to rbi.s action, Oe ffil'1tl;tt, 
{jow be tua~ farmer ·of tbe ~arronage~ fo tlJat t(Ji~ inlluccment i~ Ito tua p1i tlt aU 
material to tbe ~ction, 1tlbicb i~ It~t1ltglJt to reb~ef~ a \tJ~ong ; fo tbflt tiHlttcr (If 
inilucemrnt to an lU etian i~ not material,if it be not purfuing;fo i$ 19 H. 6. to!' 29. 

t 9 H. 6. fol.29. a~b H J::!. 6. tol. 2). c:ltn b,l'bt upon ~rbiltral11£nt, tbe ~cf(,l1i)ant faill be, bib not fuI1~ 
8 H. 6. fol. 2$. mtt,tlJl~ tberel)db not tff'uafJle;bemg but matter ofmbucrmfnt; fo tn tlJl$ p~m .. 

dpal cafe, tbi~ matter of ~nbucettJent 1$' not iffuable, Clnb t(Je ~urp berebabe 
founb, tbat be bab goob caufe of ~ction.'; allb fo in tfJe Wtt caft (Jere alljubgtb: 
in a p~olJibition, upon a modus decimandi pIeai:Jeb; tbe ~Iaintiff bedtlre$ upon a 
modus of lOS. tobe paitl; tbe~urp flni) itto be but 9 5• pet tbhftua~ atljubgcb 
bere g.oob fo~ tbt ~Iaintiff'i~ t~&i&~oDillitiqn ; fo in tbi~ tafe, bere i.5 no ~nateri~ 
01 bartante,. but tbe beclaratlon· t~gdrib;!!anll ~utigl1lent ougbt to be glben fo~ 
tbe ~laintiff'. ~t 1tla~ nrgetl fo~ tbe jDefenbant bp Henry Yelverton, tbat tgi~'· i.t1 
a material bariance. tm:be 2nttion i~ an ~ttion of .Debt, b~ougf)t fo~ no,! fetting 
OUt of ~itbe~,anb bedtirr~ upon a ~('art mi1be bp .tbe ~arfon ; upon NH debet; tbe 
~urp· founb a fpedal berlJitt, tbep fintl tba t tbe leaCe ,1t1a$mabe bp tb, ~arfon fo~ 
Co ma1tp pear~,tf be fiJoldb Jibe Co long; tbcp finb t1Jat tl)e bedaratil,ln 1tla$ Upon 
al!eafe mabe bp tbe ~arft1n fo~ fo manppear~,if be moulb UbI.' Co Illltg anbtonti~ 
nue ~arron, ~Oi$ i~ a material. barionte" bp reafon of1nIJitlJ tbe ~t ainri~ ougbt 
not to babe fJl,tt 9!ubgment. Haughtod Juttice. ,Wbetber here llt an matertal ba~ 
dante o~ notj~ tbe queftion :~fJere i~lbere:an appa~ent ~fferenc~ f ~ tbe law bere 
botb not itnplp fo mucb a~ i~ e~p~dreb intbe .Dedaratton toucgtnll tfJe leafe; tbe 
1tto~b$ bere allllcb,are berp material,~'tlJat.in tbi~ refpect;(f bereup.on tbere map 
be a bifference ill tbe cafe~ alf pofitQ tllat tlJe,J)a.rfon be bep~ibeb U1tjti{Hp:tbe (tafe 
remain~,but if tfJe !LeaCe bc,ifbe malt fo l(Jng Iibe,anb continue i&adon~ anb be i~ 
after1tlarb~ bcp~ibeb (f put out unjuftlp; tbej!earei~notu goneanb b~£rminetl, 
anb mall babe no longer continuance, tlJo be aftedllarb~ bot{) rtbtrfe tbHl again; 
but otbedllife it 1noulb be, if it 1nere omp limtteb to continue~ if be ft)oulb fo. long 
Ube ;;anb [0 tbi~ i~ a material bariance, tbe law not fapina fa mUtb, .. a~ tbefe 
wo~b~ tbu~ abbeb in tbe .Decla·ration bo itnpo~t. Doddet'idge Juftice. €bi~ j~no 
barianct, bp tbe abtrillJJ of tbefe 1no~b$,bdng all one ; fo~ tbe Uatu £nb~ tlJe Itafe; 
wben it enb$ tbe l1'a.tfon, anb no bifference t{)ere i$ in tbe lDedaration,tbe abtliti~ 
on bere is mabe to tlJe tuo~b~, not to tlJe matter; tl~ to tbt cafe put, of tfJe bep~i~ 
bation of tbe i&arfoll'; bp tbi~ tbe lleaft i~ no1ll gone, but if be. $ppeaJ~-from tlJe 
f.rntence, tbcn banging tbi~ appeal, be continue~ ffiU !&at£on', until fentence be 
~giben;if a ~cafc be malic to a feme {ole, fo long alf me continue~ roleJ~ltnb unmar~ 
deb, tbi~ i~ a ~eare fo~ life in 1[atu~1ll~tb ~ibe .. rp ma~e ; no badanre tlJtre i~6('re: 
tbe l~tu (aitb tbl~,anb hatb mabc .tbt~.ltmltatto~ fo~b~nUbc leafe bert map be be: 
ternltnetl bp beatb) €effion, .s;ep~l\.latlOn) o~ fiefignatlOl1 ; "fa fllat tbe matter bert 

') . .' '. tap 
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Dp bim obbeb i~ bi~ .IDcclara~hm) 'i~ no mo~e tban ~irtualit('.r t~ containcb in 
~i~ ;llcafe, anb .. tbt~ bp cOllllruttton of naw. Croke JUlhce .at tfJt~ tt~e bib fome:: 
tbing. bo.nIlt ~f t.t : tf a ~arfon malte~ a Ieafe fo~ 2 I pear~, If be mall I.tbe ~o hug; 
bp tbt.lf Implicative, b~l~ not to bo anp att,tberebp to ~efeat,o~ to aboti) tbt~ IfaCe; 
Imt in tbe otl)er cafe, If tbtft 1t.to~b~ be a,bbcb, anb c~nttnue ~arCon, be i~ nolu bp 
tbi~ tietl to a ~~bi'llanr,but b~ tb!~ ~e 1~ at ~no~e hbertp. Dodderidge JuHice. ~f 
J. s. make~ a Ieafe toJ. N. fu~ hfc,lfbe mall hbe fo Iong,anb J. N. maIte~ tl.llt;)te 
toallotber fo~ 5 'Pcar~. :lt~ bi~ }D~daratian be.barb bedare of a I.e~re fo~ 5 pear~) 
if t~e otbfdibr~ fo long : 1.~ not tbl~ lPerl~ratl!,n J,loob ~ dearlp It 1~, anb pet no 
fueb leaCe 1t.ta~ tnub~ uuto btm, .anb fo .ltl tbt~ p~l1lClpal tare~er~) tbe }Declaration 
i~ goab, anlJ tbere t~ no materutlllartanc~ to ~ebar .tue }j)l~lntt~ from fjabing of 
l)i~ :llubgment. Haughc?n and Croke at tbt~ ~lme tilffereb tn oplnlo~ from {Jim: . 
anll fo tbi~ cafe ma~ abJourneb to a futtber tlme.2Ilfter1Unrb~ Termln. Mich. I I. ;~JIU. ';.ll~ .. 
Jac. B.R. tbi~ cafe1tlil~mo\.leb, anb arguci)ltp George Croke fo~ tbe~laintiff, anil &c.

ac
. . • 

alfo bp tbe 9lubgeti· Coke chIef Jultice, tbe }Dedaration bere i~ goob, anil no ma-· 
rerial batianre tofjurt tbe ~laintiff. :tif tbe :Urafe bere hail been mabe to bim fo~ 
t1t.tentp pear~, anll in b~bt. upon tbe ~tatute of 2. E •. 6. be ~edare~ of a j!Htfe 
mabe fo~ 2 I prar~, pet tbl~ I~ deadp goob, ilnb tbl~ t$ not hftt unto a bedarati~ 
011 in an Ejettione tlflI):I:,1t.tbicb ougbtto be ccrtaill,o~ tbe fame i~ not goob,brcauCe 
tbcre be i~ to recobcr tbe term it felf; in ~bi~ ~afe be~, tbe abbition i~ no mo~e 
bp bim,in bi~ }Dedaratton,tban tbe lIaltl.llnplte~ ; fo~ lf be be remobeb, tbe leaCe 
bp· tbi~ i~ bct~rm,tncb. Hau.gh~on Ju.llice, 'ere i~,a material ~ariance in botb 
point~; .tbe actton I~ bebt, tbl~ l,tfb~Ol.lglJtfo~tbe rtgfj~ of.tbe.~btn~, allbtbi~bt' 
not like unto trerpaf~, anti tbercfo~e If be millake~ bt~ nUl' 11l bl~ bedaration 
being bi~ tiglJt,tbt.~ will make tbe bcdaration bitiou~; if a Q;!are Impedit b: . 
b~ougljt againll {lim unjuftlp, anb be .bp tbi~ r~mobcb, tbe IraCe i~ bp tbi~ 
enbeb a~ well a~ bp a furrentler; tbe i:rlfference 1UtU be, 1t.tbere a 1!eafe i~ mabe 
upon contlition, ani) tubcre it i~ t;po.n a lim.itation; t~e.limitation i~ tbe eBb, 
not tf)c befeafollce . of tb~ term~ tbt~ l~ not hhe a. conbtt~oll, be map, be Jibing, 
anb pet tl}e lea(e betcrmtneb bp tecoberp. Doddertdge Juthce, tbe Ieafe t~ bere mi
nultenonlp in tbe malm~r of tbe lim~tatiotl of tbe ieaCe, but 110t in tDe matter of 
it ; tbc ~tatute bere gl\le~ tl)e ~ttlon of }Dellt unto tOe ~arfon fo~ bi~~itbe~: 
luben tbe ~ttion i~ ~ot,groUntleb ,upon tbe bemife, but. \lpon tbe ~tatute,a~ bere 
it i~Jo ti)at tbe bemtfe t~ but tbe tnbucement to tbe attlon : anb tf)ere fucb a lltilt, 
anb p~edft ~ccitaI, ac~o~bjl~g to tbe bemif~, i~ not of necetlitp to be eX'p~elTe~iti 
tbe Declaratton : bere t!1 a btfferenc~ ouIp t1lluo~b~, but not in matter, tOe feafe 
ber~ lUa~ matle fo~ Co manp pear~)lfbe t'f)oulb hbe fo I~ng,anb be in.bebt fo~ not· 
retttngo~lt of ~ltlJe~,brc~arf~ upon a j[,eafe fo~ pcar~, If be fboulb hbe Co long;' 
anb contlnue ~~rfon., tbt~ 1~.no,m.atcrtaf bar~ance fromtbe lIeaCe, fa~ if be u~ 
fign, tbt 1!eafe l~ bOltr,anb fo t~ It. If b.e be bep~tbeb, o~ remobeb frolll bi~ ~atro. 
nage ; :lin aU tbeCe cafc~, tbe ;)law faUb, tbat tIle ~eaf~ f{J~U b~ betermineb : ~f 
9!dTce fo~ I 0 pear~, llrant1f a rent cbarge to one fo~ bl~ I1fe, tn an abo1U~p f(J~:' 
tbi~ren~, tbe g~ant~e {{JaIl Cap, tbat~befamewa~granttbunto {Jim fo~ COtllanp 
pear~, If be fiJouIti hbe fa ion~, a~ bl~ Ueafe conttnutl:t~ but be fball not pIeab it, 
a~ aJreebolb)lJ~a1t.tn, an~bertbtb out tJf a t~tlt~d; but In<JJ,i~ $b~tunt, beougbt 
ttJ fet bolun,anb eX'p~ef~ bt~c.a~e a~ tbe Ca~ne ~~ tn j!atu.;, Croke J ulhce: ~bere 1t1ill 
be a bifference bJbete an ~(tto~ of }Debt l~·b~~u~bt fo~meut, anb tubere tbe Came 
i~ b~ouglJ~ f~~ a <ttolIatcraI ~btng. ~n'~~t Efecbonem-mre, tbe becfaration ougbt 
to be certaln,anb t~at aCto~btnlT t~ tbe trutb.of tbe cafe; but tbe fame i~ .not to lte. 
f(l,a~ tbt cafeberc l~,t,b~ becIaratlon Il~rebtlng goob:, anb no matetialbiff'erenre 
bet1t.teen tbe ~eare,a~ It \tla~. mabel ~nb a~ tbetame l£tmtntiontb anbCtt fo~tf) in 
tbt bedaratlon.,. ~bt fame~~tltlJ ~trtat~ ~nb goob, . anb Co~u~gment ougbt to be 
glben fo~ tbe ~Ialnt'ff· C()Ke chlefJufhce, tbere WIll be a platn anti ebibent biffe~ 
renee, bet~een an ~ttJon ofbd1t· fo~ Jlient ~eCerbeb upon a lltaft, being gtounbttl 
upon a fpetta} tontractJ to.t~t tbe bedarattOn ougbt to be ttttain, anb tbere pon 

tJugbt 
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oug()t a~ it mere, t.o b~t tbe birh in tbe epc,o~ tbe .IDrdaration not goob,otDCtitJife 

JS H. 6. it i~)tuberctbt 2llttton l~ grounbeb upon coUateral tbiitg~,anb bp 3)" H. 6. in cafe 
ofa jIeafe fo~ pear~, if be bl"darr$ upon a 1!eafc malle of four ~crc.;l, woere 
tJJae 1t1ere bnt .t1t1o. ~creg lcarc~,tubere tJJe 2llttion i.lt b~ottgbt UPOll tOe cl!ontratt, 
t~£rt be ougbt ln bt~ .IDtdaratton, to cJ:~~cr~ tOe term p~.ecifelp, bur .ttot fO P€c
(Jfdp fo~ tlJ£ '?l.cre; but pet 1t1bere be onllt~ tbe balf, tbt~ .IDednratlJn llt not 

~rarute of goon; but it.i~ 110t foin a~ action.of bebt b~ougbt upon tbe ~tatliteof 2 E. 6.cap. 
2 E.6.cap.r3. I 2. f8~ not fetttnu out of ~ltbl'~, tf be bedare.t111pOtl a 1!eafe mabe fo~ 20 peart1 

1ubcrea~ tbe fame 1t1a.t1 but fo~ J 0 pear~, tbi.t1 i~ gosb, fo~ tljat it i~ not·bere tna~ 
rerial itt tbi~ cafe, I)ow I)e batb bedare, fo a.t1 titbe i~ to be paitl to bim out of the 
lanD : Urffrt fo~ life m~kt~ a 1!eaf~ fo~ 2 I pear.t1, lJe ougOt to beclare, quod cu-m 
?ernil~t, f~~ 2.1 pear.t1, If be ~otllb hbe fo. long, ~ttb be ougbtto aber bi~ life; bere 
til tl)t.t1 p~tl1Clpal co~e, tbere t», no t~atetlal bartance betWeen ttc lrafe it Cdf, anti 
tbe icafe mcntiondJ ttt tbe ~cdt1~au.ol~, & parum dilferunt qua: re concordant. ~~ to 
tbe cafe put of tbe ~are Impe<1lt, tftt be trrOneOll~, Dntl after1t1arbit relllobeb 
tbi~ being erroneou.t1, anb rebttCeb, .be mall be }j)arCon again in 1!ow, ab initIO' 
ahb ~i~ Irafe f{)aH be goob againn btm;proprie[arius,o~ firrnarius,>itJitbout molting 
of anp title, i~ goob upon tbe ~tatute •. ~Jlb Co ~p tbe 1nbole cl!ourt (Baughton 

Judgmentgi- JuBice, otdpto tbe contrarp) t[JE bedaratton bere 1»' goob, anb no material bari. 
ven for the ance tf)errin, from tbe leaCe, a.t1 it tua~ mab'e, fo tbat tbe l&Iaintift bere bab jull 
PIa l ntiif. c-aufe of Wction; autl to bp tbe aule of tbe 4tourt, ':JjUbgmcnt Wa~ gibm anb 

fo rntrtb fo~ rbe ~Iail1tiff. ) 

Whittier Plaintiff, againll $tock..man 
Defendant. 

EntredMich. 10 Jac: B .. R. 
Rott. 176• 

J Ro.l\ep. 86. ' _ _ . 
Godb: 259. 1.$ a m~it of I!ftro2 to td.lcrre a 9!ubglll~nt gtbc~ ttt tbe ~ottrt of c. B. tbe er~ 
A Wnr of Er- tour ailigneb anb infifieb upon, wa1f tn tbe 1l1tfaWarbmn of tbe venire facias,
rOJ ~o reverfe·anb'fo millrial, tbe venire facias being aWilrbeb of one. pariffJ alone (S) of White 
in ilieg~f'~~· Pariih, 1tlberea~ tbe fame ffJoulb babe bern of. 2. (S) of \\' hjte Parith, anb afro of 

the t&atilb of Downton:ttpon tbi~ tbe caCe appeat~b to be. :Jrn a t1'irplebin, fo~ ta:1 
ltin~ of€atttl ; tbe jDefenbant ~bo~.l1, fo~ tbat be !Jugbt to b.abe COtnt~on (S) to
ram pafturam· in Langley Wood, ln TlChhorne Farm, ln tbe }f)anfb of wtme, etctpt 
tljofe ol1lp oftbe l,&ariffJ of Downron inter-colllmon£r~ 1t.litb bim.) Upon tbi~,iffi.tt 
1t.m~ jopneb, anb fo~ tqtrial of tbi~, ~l)c venire facias\ua~ a1t.larbc.b of tbe )J)aritlJ of 
White onlp :. lSf)ttl)er tbi~ »>a~ 1tleh nltlarbcb.; anb ro a gOOb mal Ol not,1t1a~ tbe 
onlp qudtioll. '9rt tua.t1 u:tlJeb, tbat tbe venire facias ttla$l1ot tueU atuarbeb, anil 
Co no goob trial : fo~ tbf1~.Jb$ venire facias bere oUl.T~t to babe bttn of botb tbelj)a': 
rilbt1f, oo~ tflat tbep oftbe.~ariffJ of White, are not to trp, 1ubetf)cr tbep oftfJe 
~atifl)ofDownt()u, are tol)a11£ common tlJttc;anb t'b£refo~e tlJe venire faciasougbt 

JO. E. J. foi.l. to b,atte been of l1ot(l llariftjejl,anb t~i~ being but of one of tfTc l&aritfJe~,tbe tri~ 
10 E, 4. fol. allDa~ erroneou.t1 ; anb fo~ tbi.t1 tua~ t~teb 50 E. 3. fol. I. & 10 E. 4. fol. I 06. ~t 
~o b. 8 malf ,allainllt.fJi~ anC\nen!tJ,.,tbat tbe tnaI ~a; goob;; anb tbevenirc tacias well 0-

O. II • \mllleb : intDe !l.bow~p" 'tlJf: ~boltlant clalmeb common, (S) _ totam pafiuram in 
Langley Wood;:lk Nee non tomtnon Q.r p~nu~e fo~ tfJe }F)arimion£t~. of Downton 
~ariffJ, pur caufe de ,vicinage:;:t(Je ~lat.nt.lff'rattb, tbat be batO ufrtrto gabeall lbe 
common in L.n~ley w?od llPPicf(n·pt~t9~{e;rcept rolUll~o,n onlp.;fo;.$ Ilari~io
nCr$ofD(n'nfon)tbtltrtl~1Ui1~Jop~b, ~nb tnebupon tbt p~atrnJtloJt, thlltn~ 
totam palluram., tubere,in white ~anro, In tubatplact,in LaJ1g1cY'Wood, bp rtafon 

(If 



part II. T ermin. P afcha I I .lac. 
of Tichborne f'arm,anb aU tbi~.in tb~ ~ariCfJof White,ani:J.fo tlle venire fedasfrom 
tl)tntt mell amartieb) tbr venire factas 1~ (0 be from fncb fl place, a~bp p~erump~ 
tion of 1!.am map babe tbe ben r€onufance of tbe fact, anb fo it i~ (Jere. Croke J l~~ 
1lice, 9(f tbe matter gOi'~ to botI) J)ariff)e~, tben t~e .v ~nire facias i~ to be of botb 
~atitlJe~. 9lt lUa~ nrnci), t~atcommon put .caufede v~cJnagf') t~lmo~ be bail, but 
in anotbcr~artt1J. ann not m tbcfame }?)~rt.ro;be chu .. n~ bere,1n alIeno folo, totam 
paHuram, tbi~ faib to be a firange p~ercrtptton, anb It t~ bp.tbe 1ttbole pear, eX''' 
tept f02 t'~t ~arif{)ol1fr~ de Downron'}1)artff), pur cauk de vicinage, in tbl~place, 
tbe rar:rater~ taltC!11tlil~ abfque hoc, tbut f)e bab fuelj a ~ommon,ani.l fa aU put ill 
9ltTue, hlbdbcr tbe ~\.l?mi'Ult bail COl~mOll, o~ tlJe :]nb~bitallt~ of Downton ~a-
riftlbab a11P: UPOll tbt~,. tOe ~1Tul? JoptlCb~ ani) fo~ trtal of tbl~> tbe venire facias 
of White ~art£b aloHe; tblg 110t gooi), but 1t ougflt to babe bern ofbotb,a~ map 
objcctcl): :lilnb if a venire tacias OUg(1t to be ~f t1t1o ~G1tttt~, attl) t~e famci~ onIp of 
one; tl)hl, a~ it \tla~ Utgdl, barb.bcrtt abJubgei), to ~e no gcob trial: ~o berc, 
tbhl being but of llnrpluce,1t1~l!re It f{}~ultl be ofttuo)l~not goob. Noy. ~be @~e::: 
ftrtptlol1 b£tC is goon, anb fa t~ tbc ~nal, anb tbc venire facias weIl a1uartlttl>anb 
fo no ~rro~ in tl)e ~~ocefiltng~; a fole lirommottcr cannot cuff otl)tt!1 from l)a~ 
bing €omml.ln,no~ pft tbe 1!llttJ:ratl}ere i~ a great tliffcrcnce between fjaffurt antl 
€ommon, a~ appear~i1l2.7 H.8.fol. I2. ~~ ~~gnee of~ ~ommoner tanllotp~e: 2 H. 8. fol 
fcribe to babe fole~ommon, Temps. E •. I. FltZ. tItle PrefcnptlOn, placito), r· 211 man I;, &c. • 
map p~erctibe to ~a\1f d)c fole ~affure In tfJe frec~bo~i.'I1!at~b of anotJ)er, after lJi~ 
~o~n cut anb Cfltrleb altlJp, fo~ t{lefc art fe~er~l tbtllg~ 1n tbemfdbe~, tIle tt le 
~anurage alttl~omm~n ; anb. fa tbe ~~efc~tptton ber.e 1~ goob, anll tl)e !Q!tpai 
noall, anb tlJe ~rceptton bere 1~ not tbe tbmg fo~ tnbttJ) be p~efcrHte~> 1l0~ imp 
pattof it; tl}c firff being a tbinn itt prender, anb tfie fecmtb a tbing in render:~eJ: 
brral tbing~in tlJeitn~,ture. (5). ~ommOll antl~allure, feberal a~~;) ~l)£it ~;t'~ 
ception fO t 'ltommon mhabltanttuffi of tbe ~atlCfJ of DowntoD ; tbt~ 1~ a mcet 
boii) cefccption, fo~ tlJcp cnnnot fo p~eftribr, anb rln .tbi~ tua~ dUb tbe ;1f5ooft~ of 
26 H. 8. tol. 4. ~.5· I ~ E. 4:!ol. 29: ~be€afe concerltl~ga ~~efcription fo~ €om:: 
lllnll, bp tb~. ~ltl3(~U* anti :Jinbab~tant~ of Co~entr~ anb 20 E. 4· f~l. 10, I J. anb a6 H.B. fol. • 
Ttin. 2.)1C, m tbe C. B. brt1.tt~en Tmnery anb .Fliher, tt1tltl~ tbqe abJUb!Jl'b~ ~fJat & s, &c. 4 
a ~~efttipti.on fOft!Jc':Jll~bftbltan~~ of ~be l.~dle of Dale to babe common, 1ua~ a 
boii) W&tfCt1ptlOl1 ; ani) If tlJe ventre faCias bab bcre been de Downton alfo, tbi~ bat! 
tbl'n bl:fn dem:lp bab, fo~ tf}at tbe f~me1uouI~ t~en babe been of Cucb a place, in 
mbieu tbrrc 11.1.1$ no 1!mtti,ltOt ~np tbtngtber~ til €ontroberfle>anb fo merrlp boib. 
~lfO tfjc 9jurp [J~re tHlne not gl~en anp ~erbtct, ~ut oltI~ fo~ tbe bamage~ fuffein:: 
tb, ant! fo fo~ t~ua~L'p babeglben a goob 1i}erbllt. Trw. 38, Eliz. B. R. between. . 
B mning anb Brag il1~rerpaf~, anti ltlbere tfi~te 1ua~ a ~~L'ftriptilln {aib in another ~nn. 3!t Ehz; 
place, tbe venire ta:las bemg ahtartleb of Mlflev, 11tbere tbe ~refpar~ 1ua~ bone~ . R. &c. 
tbi~ \1la~ tf)erc a1JJutlgci.1 to be tueU a1llarb~b, anb tbe ~urp t{Jerettid. tbe r<lref~ 
par~ 011\p ID~~re tljcfamr toa~ bone, ~ut bIb not trp tIJt ~~tfcriptioll of anotDer 
ularc, anb tt}l~ ltl~~ bdb fi ~o,?n ~rtaI; ani) fo ~ere in t~i~ p~incipal "-tafe, tbt 
~urp. bii) not trp f!}c ~~ertrtptlon.' tbep snIp enqut.reb of tbe matter of bamage , 
ani) t~i&i an apt ani:! a gooi) l!)2tblct - ~nn 1ttl)ere tt batb been objecteb, t{}at tOe 
~ll1}abitant~ of Downt<:nbJere to ba\!e ~om~~n (caura vicinagii) !lnb tbat tl)ere-
fo~e tbep muff be tWo ~tUe~: ~~ to tbl~, It 1~ berp dear tf)at tmo w.?ano~~ in 
onc ~O\l.ll1, tbe onr ~ano.~ map brrpwcil :llntcr~rotnmon 1tIitb tbeotf)er, pur caufe 
de vicinage) anb not{)mg 1~ mtl~e ltfU~1 tlJan ~o babe €ommon,pur caufe de vicinage, 
in one ann tbe fame rqrott:n .. Dodderldge JuLhce. ~f t!Je venire facias1Ua~ not bere 
well u\1larileb at tbe ilcgtnllmg, tbc fame f{}all not be mabe goob after1uarb$',anb 
tlli~ t~dear. Haught?l~ Jullice. 119tJ!?re tbe veni~e ~acias ougbt to be of t1t1o ~a~ 
tiffJt~, (tub tile ftlm~ tg nltlarbeb butof one, tbt~ l~ not goob: ~b~ venire facias 
bere in tl}i~ ~nfe bC1np- a\tla~bdJ bt~t of one Of tbe lParifbe~, i~ wrll amatbeb, 
antl trial goob ; (Jere 1~ an lIt);ceptlon of a tb1ng, ltlbidJ tbe naltl faitf) cannot 
be, anb fo tbe fame i~ all ible anb a bain t{)ing, lllbicb i~ tbu~ c);cepteb ; fOt tbt 
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1ftnbaui~ant~ of D~wn.ron art nct fud) a ~nbp, no~ babe anp [ucf) capacitp ; tf5u~ 
to take tt ~ai.l been'belp tille. to put tbi~ to a ~riul, hlbic!} ill it [elf i~ \lain anil 
ctlnn!lt fie: 9If.tbe :J!nbabitant$ of Downfon be not a <...orps corporate, ttu~ rn
ab[~b to tahe;but tbt~ C,lnnJt fo be berr, tb.lt tbe!1 ffJoulh be tbu~ S(llflJtPo~ateil 
~P tntenbment;but if tbrp bab bJougbt all ~(tion bp tl)i~ name,(Jerc it fi)aIlbr [0 
lntenbeb until t(Je contrarp be ffJewell : ~afiurc map be rrranteb, flub tuerrfo:e 
one map weH P?cfc.ribe in tl)i~; in tbi~ p~inctpaI catc tbe v<:nire tacias ltM$ We'U 
a~lri)~b ) toe trpal goab, attn fo no erro~ in tlJc @Jorcebin!J~, but tgc :Jrubgm!?nr 
{(t11m tn t{)e C. B. oltffbt to be affirmcil, D)ddendgeJultice. :Jrfanptbinrr bp tea. 
tim map be aHc(llJeb fO maintain ttJc !Q:q1al to Dr goob, tbcll tbc fame ff)a!(lle [0 
fo~ tbe partp fo~ l1l'fjom tbe ~rtbict wa~ fonni) : ~J~ to tbe @bjcttioll mnl'lc, tbflt 
be 1t19;~ to babe totam paHLJraln, tbe iou' ~afiHre (cX'eep! tfJofe of rbe }parim of 
Downton) i~ tbe €r~eption bub been of it perron cettain, a~ Cl.f J:~. de &c. tficn 
tbe ~rc£pttOll 1nOtl.ll drarip babe been pa~ccI of tfJe ~~CfCtlPttOl1; anb if tf~e 
<!l:rception bere toa~ goob in 1!atu~ tbrn it, i~ bcrp drar, tbe vtnire facIas fo~ tte 
I(lrpu{ ffioulb babe been of batb PHlte~ ::t;f tbc :lffH!: ~ftil tern npon a tcuure, 
a;f ttlbetber one m:t?ano~ bail bern bcIb of ftJe l1iF)anot of Dale, anb Sale, tOe ~rp'al 
b~re fl)0uIta lpbe been bp ~ :ll~rp of bo~!; place;f:. ani) fo bere, wit bout aU qilC
fil0n, tt ftJoull) babe been, If tbl~ t:rccpttOll bere ~ab bern goeb, tbe f<triaI (tJoulb 
tOen bnbcbeen of a :lturp ftJtn botf} plact~) fo t~t1t toc fiulJle ant! fole qucfiioll 
ben;, i~nl) otber, Imt ttlbetOer tbiil ~rceptiou bert be guol) o~ not: tbi~ brtei$ An 
UrIe J)~ercriptinn,fo~ the fole 1)affurc (ercept ~OtnmOll bere fo&otber~) tbt~ .can
not poffiblp befo, fo~ bp tbi~ be erduile~ tbe OWner, ltJgo ltv toe t;!5~flllt i~ norto 
be t):dubcb, 110~ ougbt otber!t to lie eJ:c!ubrb, hl~o babe ~ommon tben', but a~ 
tbi~ <Cafe bere i~, tbi.~ ffanb~ wzU tcget{)er lllitb tbe €;rccptian, Bnb no rl'pug
nancp at all, fo~ one tn;tp babe tbe ~(lnure> ani) anotbcr map babe ~omll1on 

. t: tbere, anti tbcrefo&e.t~£re i~ a g~eat llifference b~t~een ~Olllmon anll ~afiurt', 
q ~~~ ~ ,E. 13 H. 8. fol. 16. B. tt l~ tDcre falb., tbllt commuma Idem ett quod commune cum a-
27 ,.0.1::1. liis; aniJ in '27 H. 8. tol. 12. tbe btffcrcnce tfjcre appfBr~ bctwrcn ~allure aub 

€ommott) a Pr~cire quod reddat tbtt:e lte~ fo~ }pallute fo~ tWo ;J3crfdl uut not fa 
fo~ €ommon : :Jlf a man grllUt~ to anotber ~anure fo~ tlnmtp $erf~ in ~iS' 
~ano~ of Dale; be £{JaIl nnt babe tlJi~ ~ufiure but 11.1berc tbe ~~anto& plcnfetti; 
oti)crttlife it i~, if tJe grant on~ ~ommon fo~ tW£l1tp ~ref~ in bi$ ~i1t10~ of Dale, 
be ffJall babe t~i~ ~ommon per mye, & per tout .t~c m£?allO~ Wl)crc tbe ~~tlntre 
pleafctb; alfo a €ommoncr ffJall not b~be nit ~ctton of r<lrrefpaf~, quare claulum 

12 H ,.f.2,&(. fregit, a~ Bppetlr~ bv 12 H •. 8. fo). 2. lit SmlOn de Ha(eC0urts Cafe; ctficrwifc it 
i~ in tl)e cafe of bun ltlblcb batb i'affure, tbl'rc be map weII babe an 
~ttiol1 of ~terpaf~) quare claufam fregit, fll tbat tbcfe i)l) bcr!l mud) tliffer in tbl'ir 
nature; Oere t~e <!l:rceplion i.~ altogetl)cr umertaiil, btinn of tbe ~nbilbitfint.tl 
of Downton, fOt tbcv. are 110t capable ~o fJt~be ~OI~mon bp furb a name, fo t{JQt 
tbi~ ~negation (bp wap of ~rccptton) 1.~ fUrp1l1fagcl anti tbe matter in it 
Cd f) anti fo ti)e ~J;ccJltion lJere i~ no,r goob:, bu~ if tbi~ bab been n~atrtial (a~ 
lJerdt i~ not) pet tt l~not bere falb, 111 t~e ~.artffJ of Downton, [JUt III ttle fran
tbifc of Downton, anb fo bp intentlmcnt t~l_~ ourrfJt to be n,n i!l W hlte ~arim ; 
anb (0 t1)e ven ire facias wa~ bere 1llell aW,~tl)eb, £lub ltO llllffrtal, ani) fo confe .. 
qUClltIp no ~rro~ ill tbe ~ubgmellt, but tbe fame ougf)t to be ~ffirtl1eb. Croke 
JuHice. ~be venire . facias OUllOt to ba~e been of batb placc~, tf tbe :lilTue bab 
brCll fo~ a matter arding out of,two ~dlc~ : ;lOut tIle matt~r bere l~, 1tlb£t~cr tbe 
tfJingput in 91filte fJere to be tttei), btn arrCe out oft1ttJ :li)tne~ o~ not; tbltHlotfj 
Itot appear bere to be fo, butonip outof White ~ar.t'!J, from wbrnec tbe venire. fa
cias ttJa~: r<lrbe :J[nba~itant~ Qere, are no~ a ~uffinl7l1t name to take anp tb~ng 
bp, but onIp witb tbl~ relln~lOl1 (S) Q1~cl ralls hab:tur confuerud?, quod qUilIber 
inhabitans, antlguum meifuaglUm habens, &c. but tbt,;t .€afe bere 1~ nat (0; but 
if f{)e ~~teption bere lJelb vCl'n of fueb a pelon en'tam, a~ 1· s. tben [be fame 

Dab 



Part II. Termin. Pt(ch. I I Jac. • 
89 

Irati tetn \loeb, but not a~ it I)eu f~ ; ~o rJJa~ bere in t(Jilf Cafe, tfJtre Uht$a gOOi) 
anb 'a p~er ~fiUe tipeb, anb ~.e v:nrre faclas1UeI~ a1tla~) anb no trro~ ataR 
tberein,anb£o tile ~lti:Jllt~lent lll~ett tit tflt C. B.not ~~01ttOU",Imt t~ Came ~ttBDt 
to be affirmdl. Dodderidge jufhce. rtll~ ~n-fuit m tbe ~afe 1tltlI not~mg at 
all abail tbe lDtfenbant, if tDt~tpal hla~ bab at tbe .r'etJlIUIUtlT, 1111.tbe miCa:: 
11larbing of tIle venire ,facias, nefuIlTequent matter tb'all make Ctt~(J ~ nllllrial (if 
it lUere fo) to be lloob ; but bere 'tbere walt no Cucb matter, no miffrlaf, t(Je veniTe 
tadas bring 1udl alUarbcb, anlt a~ tip!! a1n tbe fa1l!e ougfJt to &~.Haug~ton JUlHCf. 
~p tbe ~tatute of '4 J 1K. cap. 3· ~Ijt jOtf~nbant t!;f to tetobfr ~O~ m tfJt C~me Statute of ' 
martncr a~ tbe }\)latntiff fiJoulb babe ljab ,tor be bab rccobtteb, t{)ts ffJouIbnotbtng 4 Jac. cap 3 
a bail tbe '.IDtfcnbant upon t~ht ~tatate, tl$e ~aintiff btilqJ_Jl)~ (uit, if t(Je vc- &c. .• 
nire facias at tbt firfi tna~ tntFablarbcb) but IJere t(Je Came ma, lbeIf atmtbeb;anb 
fo no ttrD~ at aU in tile ~~oreebi"1T~)O~ in ~f1e ~me~t,bUt fife. fam~ 1tJa$ 11?dl 
gillen anti fo oUilbt lte tlffirmdJ. Dodderldge jutrlce agredl tBitft bIm (Jeretn : .b fu tile 1t1bolt tt'ourt alJreeb ~leadl' J tlJat t{Je. venJ~e facia~ {Jete 1tJa.!f 1t1dl a:: Judgment 
lllatbetl tbe ~rpallntn {Jab, aub t{Je :J(ubgmmt gtbrn In tilt C. B. n!llbap.f tt~ affirmed. 
ronroui: ~nll f-o bp tfJe attte (If t{)e <ereUtt tDe ~Ubgment ltJa_ a~eta. 

Matthew Plaintiff, againft Cra/fo 

Defendant. 

I JI) an ~ttion upon tbe ~are fo~ rcattbaI(Ju~ ~o~blf rpo~ett btt tbe Defettbant to . 
tbe i&laintift, upon Non culp+ pleabtb a Mlerbtct 1ua, Itt-bert fo~ tbe ~laintiffJ anb An d8:lOn 

bamau£~: ~t 1tta~ mobeb in arrell of ~ubgment, tbat tbe tuoabJ1 are n"t actio:: ;pon t~ Caf~ 
nabIe, tbe 1uo~blf appearcbto betbefe~po~en bp tbe De.feltbant to t{Je ~Iaintut, 2o~~;r2;: 
Thou art a whore,M1Her"for thou hall lain with Browns Wlfe,and hadfl: to do with her 
againfl: a Chair, anll fet'foatf) in Ui~ jDedaration, t{Jatbp reafon oft{Jefe 1uo3b~ be 
loll bi,. marriage, ad dan;num, &c. ~t lUa~ u~geb; t~at tf)efe 1tJ03b, are not !I.:: 
ttionabIe, t.bep ate~ot trta~le bert, but e;ra~tnable In tbe <!ecdefiatlical €ourt; 
anil tbat tbi, €aCe l~ not bItt unttl Anne ~avles ~,!~e, C:;ok; 4 pars, fol. I 6~ I 7.rqr:fJi_ 
bemg a €afe baoug~t bp it ma~~ attblaptng of~ btit 10C# In ,~arriage 11p reafon ~ol~e ~ lars, c-
of tbeCe 1t1o~b' tbU~ Cpoken of bun, anb tbat tfJt~ j~ tbe ij~1l p~tfibent tfJat ehet ' & 
1t1a~ of Cucb an ~n:lon b~ougnt Ill' a man fo~ rU~b.1uo~b$ ~ lapittg a lof$ of 9tf}at ~ 
dage bp rcaron of tbe 1tlO~b~ ~bu~ fpoken of blm; tbeCe 1uo~b$ bat are not !f!tti~ 
anable, becaure.tbi~ i~ a ~pl~ttual matter anb tlJete e;raminable,a$ appeat$ in 
Anne Da vies ~a(t; but fo~ talhnlJ of a 1190man 10fJo~eJ bp tbe cutlbrn of London. 
an :l[ttion upon tbe-€afe Hetb t{jert, but not bere.) ut1ltr~ it De fUttf)er aUebgib 
bp bet; tJjat bp reaton of t~e 1tl9~b~ tfJt Jjatb Ion {Jer ~arriage anb atihance:: 
tUmt, anb fo i~ Anne Davi:s ~ar~ •. Croke Jufl:ic~. ~be lttO~b~ {Jere a1,1 t~ep are 
(poken, are to be taken m deteron fenfu , 1n tbt~ craCe., tfJert t~ no bifferenre be-
tlUeen a tUan anb a woman, ill to tIJe Io,f$ ~ p~~erment in Sllfjamtllle., to call a 
man mfJo~e~maller, o€ a ~alla rll, no ~tttotl httb bere fo~ t{Jefe 1uo~blf betauCe 
tbi~ i~ triable anb e~nminable in ~be <!?cdellallitaI ~ourt; but couple otber rir~ 
tumllante~ to tbefe b.to~b~ ,a$ bert tn tbt~ ~afe,ahb tben tbt q!afe lttin bt altereb . 
bere tti~ p~ejulli,e bappttl~ unto Dim, be bla~ in treatp tb~ .rriage anb tDe 
fame binll~e~ b, reafoil of .tbeCe 1tJO~b$, fo~ a~ tbe Caping ilf.>._Qli femel' elt malus, 
femper prefumlter efI'e maIllS In eodem genere mall; anb fo fo~ taHing of one ;Sallarb 
tl!1 ~ttion lUell ~ietb foa tbtCe_1Uo~b~, 1nitb otber ~iriutnllattte~, a$ if be entitlt$ 
{)tmfdf to b~ ,nr, auo fo tDeCe~o.~b~ a~ tbep are ~e law in tfJi~ ,VedatatUm, 
are tueU attlolfablt,anb tbe ~altttlff ougbt to ba ~l# <gfutigmtl1t. Haughton JUi: 

~ fiiee. 
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(lice. ~btrt 1t1o~b~ a~ tbep areberc laib tnitb tbefe ~ircumffance~,ore:~ttionable: 
WiUo\u~, in tt}eir p~oper nature anti Itintl to be cut bo1tln)i~ no htafre, but ltlitlJ 
thrfe cairtltlnffantr~ being abbetl)tlJep map be matte to b!! 1tlan~la!J' if tbep grelu 
befo~e tlJe fcite, o~ in tbe bietn of tbe m:f)ano~:~oufe) fo~ to bcftnil tbr fAme" from 
lUinb ; o~ if t(}ep gtoht in a ;l5anfi, to fuffatnanb keep up tbe ;2Panft, tOen tbe 

12 H. 8. t. B. cutting of tf)em nown UtilI be walle; anb [0 i~ I2 H. 8. tol, I. b. fo bn~e, tbefe 
cl!ircumllance~a~ tbep, are laib;mafte tlJtfe WO~b~ to be 'll!ctionnble. Uof~ of btJi 
~arriage t~ e):p~dlp bere lain bp reafon of tlJefe ltlo~tI~ fpoftrn of bhll;antl toere 
i~ no bifferencc at allbet1Uten tbi~ Ittafe, anti tOc cafe of a moman, t~ere being 
equal benefit bp ~arriage, a~ well ~o tbe one a~ tf)c otbrr, anb eqnal lor$ if tbc 
fame be bi.ntl~~bbp f~£uItingof.tbe 1tl~~b?, fo tbe ~ctioll prrc11lrU Hetb fo~ (berc 
ltto~b~, hlltb tbert c£ltcumllanre~ ialllln tbe lDcdarauoll, of tbe lord of bi~ 
5Jll?artiage tljerebp ; ~be lttl)~b~ colttain Ut tbcm matter J bp hlbicb tbe partp 
))laintiffi~ ilantlreb) anll tbe p&ccctlem lttO~ll~ are maliciouftp {paiten,· Dodde,; 
ridge Juftice.rJrbere i~ no biffcrcnce at aU between tti~ ~aft+anb tOc ~afe of Anne 
Dlvies, lof~' of ~attiage being I~ill in botb care~, al~i:J fa no bitfcrcnCf at all in 
nahl between tbetu;' tl)o tbe ~rime be to bc punifbrb in t~c ~(ddianical ~ourt 
(Je lap~ ~cre.~ tempo~al Ior~ anb bamage, anb tbi;t1n:la~e~ tbere W01tl$ ~('tiona: 
ble, aull fo glbe~ tbe rm:empo~al ~ourt bcrt '91urtfblctum : ~nb hfte unto tbi~ 
~are, tbe ~allcr £{Jan ~abe a~l :?Utti~n of ~atterp fOt beating of bi~ ~erbant, 
betaufe be batb tberebllioft bt~ fcrbtce, anb fotbere wa$bot{)" damnum & injuria 
unto'bim; anb 1Ubere t{)ere i~ damnum, tbi~ tlJan be fufficient to maintain tfie 
$ction, a~ (Jere ill tbi~ p~incipal ~are, tbe ~ction iti grounbdJ. upon tbe burt, 
1n~ong, anll batnage 1nbicb t~e ~laintiff' bab ruffainrb, bp rcafon of tbeCcw!l~l)~ 
tbu~ fpotten" (S) l\Ji~ Iof,- of l1lE)arrialle ; anti fo tfJe :@Iaintiff bab jnn caufe of 
2nction, tlJe hlo~b~ 111ell actionable, anll tte ~Iailltiff ougbt to babe bi~ :1rUbg== 
ment. Flemming Chief Juftice. ~bcfc 1tto~1:J~ are bt-terminable in tbe ~c~Idiaftictll 
cl!ourt, if nootbcr. matter becouplcil1tt;itb t~ell1 ; but iJere, tbe ~laintiff barb 
furtbcr abOeb fpectttl matter of b,Unmncatlon bp t!jefe ltH~b~, a~ tbep are fet 
fo~tb in bi~ ,a)cdaratio11" 1ttbere be f{Jctn.!i bow tbat tUcrc l11a~ (pcecb anb rom· 
lllUnication of a£n)arriage to be bab between billl anti tl11l'1thcr,1ttDicb up reafoll 
of thefe 1tlo~b~ bib not p~occeb : ;25ut if be bab not Jaib tbi~fo fpcciaUp in bi~ 
IDedaration no ~ttion 1uoulb babe laih bp bim, anti pet beubl1lJ be~n a great 
Uanl1er unto lJim. Anne Da vits €afe batf) becn tn.eIl rcmembJcb, anb no tlifference 
tbere i~, bcttuCClt. tbh~ ~afe 110111 bere in q~('ffio~) anti tbtlt ~afc·; a .. ~ to tfJc Ijin~ 
bcrance in ~arruge: lit botb I!tafc~ tberc tPlatb tOc IofP of atQI{'mpo~aI benefit: 
<jIt batb becn objcctrb, a11b ratb, tbat tbe .na1tlll1afic~ tbe Wife (ubjcet to t~e 
Il)u~banb)~bi~ i~ a goob ~af~)~nb.t!)c reafon goob,anb all tbi~make~ ber!, lllUcg 
fo~ tl)e mmntename of tbc ~~al!ttttfg turton bere ; fo~ bp.tl'nro~ of, tbe fpeMtintt 
of tbe itlo~~~bere of tbe ~lau~ttff, be batb be~ebp loff .tbtll' fllbJecttol1 bf!icb tOe 
~a1tt 1110ulb babe gtbm unto btm, ~allartl HI bettrnlluable bp t!Je @~llinarp.. 
ll~t~ if be a~b~ fur:tbcr ~o€b~, to jntitle bhnfelf to be £)cir, .o~ i1Jcl.t1~ fome porn: 
f:Jthtp ofbCl,tg ~elt ) tbl~ tban mnfie tOe fame ltJo€bd of caUtng "till ;!3affarll til 
be actionable : ~ere be Iapetb tmo tbit1g~, tbe maiu matter triabIc in tbc Cpirtlli:1 
al ~ourt ! pet wben~ be lape~ matter fubfequent bere friablc ,tbi~ i$ fllfficicnt anb 
it i~ 1l0}!1lea fo¢ tbc otbcr tofap tbere 1tta~ no [ucb <!!omnmnication fo~ a ~~rd== 
tlge)but (be ~o~tI~ arc well ~ttionnblefo€ tbe tlantJtt;tbc ~ltrp !Jt1be but 2 s. ba: 
mage~ : but If fud) ~afe~ came brfo~e llle, 9! wouln babe tbe futJgcffloJl to be rr" 
aminetl,. ~£cnufc greatc~ bil!ll)~gc~ to £1£ giben, if trne ; but fap , tOc '9!urp bab 
bo~c wen tn. t~l~ ~afe ~ anb ~t ~~ a gootl cClu~fc to be taken to babe tile tcrtailltp of 
tbl~ fUJ,lgefilllll Iibc wen cnqutrci.1 of; anti If tbc faml? appcar to be trw?, tllcn tbe 

Judgment for gretl.t£t. bnmngc'to be giben : ~nb fo .tIJ~1tJbol.e Ittoun agreci) cl~ilrIp "tb~ rbe 
the Plainnff. ~lal.nttff'> tbat tbe 1tto~b~ a~ tbep ard~tb tn tOe }Declaration, lltitb t{)c bamagc 

futlameil bp renton of tbetn are well actlonnblf; ani) tbc lPlaintiff here bab !TOOlJ 
caufeof ~ction, atco~bingto Anne Davies ~afe,.anb tbc €afe of~anarbp : 2t!nb 
fo bp tbe tiule of tbe lIIollrt) :)ubgmcnt 1u,1~ glben, tJ fo rntfrb fo~ tbc ~laintiff .. 

Papworth 
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p(/pwo~th Plaintiff, againll: Johl1fon 
. Defendant e, 

I~ anattionupott tbecartfo~ a p~oi"irtb~oltlJbtagaittll tbt .[)rfenbullt, \!Cttcu:;. ' ' 
fOa of I. s. upon bi~ p~omirc to pap a bebt 1ttbid} 1tta~ oWing bp tbe tellato~ ACtion upon, 

unto tbt ~laintiffJf be woulb !o~bcar tbe fault until tbt Wi~I1t1t(~ p~obeb. fo~ ~~~;r[: f~: a 
non paptnent 1Ubercof, tlJ~ ~tt1onb~ouglJt ; .UPOn non afi'umpbt pleabeb a ~erbin: gainfi an Ex~ 
lthl~ giben fo~ tbe J)lalttuff·91t wa~ mobtb 1n arren of ~ubgment tbat : tbe .IDe; ecutor. 
·daration 1na~ not goob, fo~ tbat tberdn be bedare~ gencraIJp,anb fet~ fo~tb, that 
1tlbtr('a~ tbe trnato~ 1Ua~ in ~i~ life time inbebteb unto bim in fucb a ~um (but 
botb not me1tt bo1U tb£ bebt bIb gra1U bue) ~ tlJe .IDef~nbant ,tbe <!etecuto~1 in COllfi
lacration tbnt bt 1ttouln fo~bear tbe fame untd tbe WIll 1Ua~ p~obeb, be p~omireb 
tlJen to pap it;t{)e e;ttcption taft~n, becaufe,tbe,¥>laintiff botb not flJ.ew in tbi~ bi~ 
Declaration, fo~ 1tlbat caufe tbl~ mottp bIb firn grow bue unto blm, fo~ tbat it 
migbt grom bue fo~ fueb a caufe)a~ tbat tbe <e;tecuto~ migbt not be ebargeb tuitb 
papment tbcreof:anb if fo)tlJen a~ it 1Ua~ urgeb )bi~ p~oll1ife to pap tbi~ upon fo~~ 
bearance,1Uoulb be to no purpofe; anb ittua~ urgeb,tbat tIJe arrumpfitbp an £':te~ 
tuto~, upon a general indebi~atu~ oUbe tell~to~j~ ltot g~ob : ~t1tJa~ urgib fo~ tIle. 
~laintiff, tbat tbe lDtdarattotl 1~ goob, Wttbout QjdUtng bohl tbe btbt bib groln' 
bue from tbe tcllato~~ tbi~ b~ing but a~ an <9!nbueemrnt to tbe ~~tion, anb tbat 
tbe JDefe~bant bp tl)l$ p~omlft batb con~£tTeb tbe b.ebt; f(nb fo bp bl~ .p~omire ab~ 
lUttteb bllnfelfto be cbatQ'£'ab~e tbert1l1ttb: DodderIdge anb Haughton Ju~ices) 'e 
Otlgl)t b~re to {Jabe tf)cllm 1n b1~ lDeclaratton boW tbebebt\lretu,bueJo~ lt mlabt 
grom upon a fi~npI~ conttJct,anb fo tbe c;f;tccuto~ not to be cbargtb hlitfJtfjefame. 
Dodderidge Juihce. ~n ~retuto~ mall not be ebargeb upon a fimple contract of 
tl)e ~dlato~, tbo'bebabr ~tTet~ itl, bi~ l)anb~ to pap. Haughton JuHice. :lIf tbi~ 
1tlete nota lDcbt t~at lUOl~lb cbarl1t tbe ~:te(uto~, tbe ftr~ confiberation tben 
fail~, anb a p~omlfe tben to pap tbt~, ltpO~ 'fo~bearance, tutll not tbarge (Jim: fo 
at tbi~ time, tbe €ourt feemeb to be of Op1tltcn) tbat tbe lDeclaration 1tJa~ not 
goob, fo~ tbt omiffion tficrrin, in not ffJe1tling bo1tt tbe lDebtbp tbe tenato~ to tbe 
1Plaintiff bib gro1tll:Ju£; anO Co fo~ tbi~ timc, it ltta~ abjourneb: 2flfterWarbd 
tf)lg cafe ~a~ ,,\lobeb agaIn, Haughton JuHice. ~be tonri~er.ation bere faib in tbi; 
jDcdaratlon, 1~ tbe bellt of tbe rqrtll"to~l, bue to tbe ~Ia1lltlff, al1b tbe p~omire to 
pap tlJi~ bp tbe ~.rccttt(l~ upon fo~be~rance ? tbi~ ol!gbt ~o be il ~FI1t (ufficicnt to 
(barge tbe ~J:ceuto~ bp latu to ~ap 1t, o~ bt~ 'p~om1fe tulU nat btnb bim, no~ anp 
tuap~ l)urt lJhn;tbi~ ougbt to be ffJeWeb in tbl? jDcdaratiol1:~bi~ botb not appear 
to li~ to be fo) tlltb tlJcrefo~etbl' ~Iailltif£ tanbot bere babe bi~ 7lubgmcnt; if be 
bab meweb tbe ftll~£ to be a be'flt upon a, general indebitatus) f06 a befit fo~ Ware~ 
folb bp tl)e ~Iat1tt~ff to tOe rqr('rtnto~, tbt~ bab been gnob .. Dodderidge Jutlice, ~bl' 
tafc berc ~~ an action upon tOc cafe ~pOtt an a1fumpfit aga~nn all rtCtfCuto~; upon 
bi~ ptomlfe to, pap unto ~br Jl)I~tntlff. n brIlt bue unto bnn from tbe ~el1ato~) 
anil tlji~ ptotntfe fo mniJe lIt COl~n~ttatt!ln of fo~bearante fo~ fome time, be p~o" 
ntifcb to pap a bebt to tbl? ~IQ~ntlff') wb~rea~ bp law, ge 1tla~ not to be tbarnct! 
1uHI)t{)h1bebt:ml)c.tljcr tQI~ bl~ atTumpn~ ffJan make btm nobJ to be cbargfablr 
1tlitb papmcntoftbl~) 1tl~lcb iJe1na~ not hable to pap bp law;(J a~to tbi~ pat
ticular point ,be anti toe €ourt befircb to fee l})~em:umt~ in caCe~ of etttutoJ~. 3 i E .. 
liz. one Sroncs cafe,tl l>~cftJjcnt ffJeb.teb to be abJubgeb tbat fneb an tution botO not 
fie againrt all e):etllto~ H.lJOn bi% p~omire to pap,if it be not particuHldp f{Jdneb ~ 
r;tp~df£b ill tbe bedoratuJlt, ~otu tbc bellt nteltt.tme, anb not generallp a% ber·c in 
tbh1Cafe .. FJemmin~~hid )ulbce. 9lf one be inbebteb to I. S. in 20 1. ann hie~, an 
attion b~ougbt agotnil bl.t1 ~rccuto~,anb ft)e1U~ tilt bebt lJo1n;it grew but: "lrbe 
<!e):ecut~ plcab~ Nil debcr,ont'l founb againrt bim.in confiberation of fo~bearal1ttJ 

~ 2 be 
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be tben aiTume~ to pap tf)t famc,1tlbetb'cr tbi~ Win not now make {Jim cbargeabfe 
a~ tafting it in tbi~ manner upon bimfcIf : 9(n tbi~ p~incipal cafc, tbe meaning 
migbt be to {Jabr fo~bearance tin tbe Win wa$ p~ob(b, anb tfJ,en it millbt appear 
bow tbe matter fiDOb : deatIp) tbe, l)Iaintiffbere> ougbt toff)du ill bt~ bedara[i~ 
on fufficifttt matter to cbarge tbe,.IDefenbantn~ ~rrruto~, 1t1itf) papment of tbe 
bellt bemanbcb>o~bi~ affumpfit to pap tbefame, wiU not bhlb !Jim fo to bo; af:. 
tfr1t1orb.;i a ~~efibent 1ua~ f{)cUteb to tbe ~onrt bp ~arris fo; tbe 19iaintiff,tubcre 
an ~~ecuto~ 1tla~ tbargcb 1tlitO fuef) a PJomife up' bim mabe, to pap a beltt tlll~bp 
b!~ tdtato~\l.1.1itbout f{Jctning tbc fame. to be [ncb a i.lef:lr~ a~ in :Ea1u 1ll0ulb c.barrrf 
bun. ~be ~ollrt tfJcn anfwereb, tfJat If tbe otbcr fibe btb not flub, anb ffje1ll otbit 
p~~fibent~ to tfJl?, contratp, tbcp lnoulb ~fJen gitle tbcir :lIubrt~nent aU~~bing"tl) 
tbt~ p~efibent tben p~obuccb, anb ff)eltJl.'b tn <!tourt, filtb fo tbe Iltourt abblfeb t~eJil 
to fearcb furtljer fo~ p~dii.l21lt~, antl.fn tbe interim tbi~ eaufe 1tla~ abjoumcrr,'to 

Termin.Mich~ anotber tittle. :lnfter1tJarb~ Termin.Mich. I I Jac. B. R. tOe ~ourt 1lla~ 1l1obeb agatJt' 
• I ( Jac. B. R. in tbi~ tafe, anb rOttlep~cfibellt~ p~otlUceb, oub flJc11leb in €ourt, a~ Hillar. 1;. Jac:. 

~c. Rott. 732. Sir R4chard Wtftons cafe; anll Coke 9 pa. to~. 87, ~8, 89,90. Pinchons 
~~~~r;:~!&~. cafe, ~batupon fueb a fimple c~l1trnct, an 2fction ofbebt lietb againff ~X'ecltto~~" 
Co~ 9: p. fol. f{Jell.ltltg fo~ ~fJat tbe fame bl~ gtQtu but; anti Coke 9. p~rs. fo/. 9,3,94. William 
93· Wit. Banes Banes tflfe;Qctlon fur Ie cafe.Qgfltnffan~~etuto~ uponp~omlfeto papupon fOlbcgr~ 
c0fo. tance, lleeb~ not to aber, tbat tfJere were a[et~ to pap, tbe !lf~ecuto~ rbargeb bp 
~~fe~·WeflonJ tbe p~omife. Henry YelveIiron, a~to.Sir Richard weitonscafe, remem.Jj~t:b, tbert it 

appeareb.to be fo~ mOllp J anb tben tt muff l1e agrceb to be fOJ £l~ Jt ltla~ urgei.l~· 

N~rwoodand 
Reades cafe, 
Plow. Com. 
fol. 18 f. 

but tbat biffer~ from tbi~.cafe bere, ttbiber~ cafe~babe been finer refolbeb)' tbat 
t1)£ IPlaintiffinfJip .ID~daration 'ougbt ccrtainlp to fl)ew, fo~ 1t1bAt tbc llebt,ilp 
tbe ~dtatoJ bib gro1Ublll'; o~ tbe jOedaration not lToob .. ~n.b Norwood & Reads 
cafe in Plbwdens Cdmmentaiies, f01.. IrS I. map hlte11ufe ClUb; tOe <ft'£tuto~ 

,cbargeb1tlitlJtlJealTmnpfft of tbe rqrenato~. Haughton Juftice. WJ)ere tbe atTump: 
fit i~ upon an indlbitatus a[fumpfir, bp tIJe ~ellato~, fucb an 2ncuon upon tfJe cafl'J 
upon an indebitatus :alIumpfit,Jlp tb~ ~ellato~) herb llot againff tbe <!i:~ecuto~~, 
anb of tbi~ we are aU deadp agrecb: ~ut bere in tbi~ ~aCe, tbi~ notg not 
grom bue, upon Cnclj an indl:biratus aifumpfit ~ but upon a coUoteral p~omire, mabe 
lip tbe <!f~ecuto~. George Croke. :lif an ~ctlon be b~ougbt upon a gelleral ind ebi
tatus,tbi~ i~ not (foob> ltlitbout ft)c:wing'tbe cauCeof tbe bebt, fo~ ltlbat caufe tOe 
fame bib growbue; anb a~ toucbing tbi$, t{Jere fjabe been two 9Illbgment~ 
finc(', I Jac. tbe onea ~aCCt~ncerning(oven(ry)t{r~ ot!)et bert i!lLondon. ~ JDcda
ration upon an indebitatus atfumpfit > lmntgbt btt~cr bp l~t1t of ~rro~ ani) tbe 
jDrdaration refolbeb to be Dab, fo€ tuant of ffJetumg tfierClll, fo~ ·1llbat taufe tfJe 
jDebt grew bul',; tbe otberin London, bl.'fo~e· Wa!mefely anb Tanheld, anti botb of 
tbem Oere reberffb bp'W~it of ~rro~, anll fo~ tbut caufe ol1lp+ Haughton Juitice.in:: 
atbitatus atfumpfit, generaUp not goat!.; tbi~ batb been oftelltinte~ contlcml1ei.l be~ 
eaufe tf)ere i~ 110 certa~ntp of,tf)e be~ appearing on tIle rcc~~~ indebi ta (u,. I. ~bi;i 
i~ to be p&obeb brfo~e) lnconfibrratton off(t~beart1ilte, PJomlfe to pap. Dodderidoe 

'jullice. rqrb,i~ i~ not Oe~e~poll an il1d.ebira~us ~lrurnptitJ but 1t1bcrfa~ tbcrr1t1a~ru~b 
il bebto1t1mg, anb rbl$ l~ uncertaIn, ttl! tt be ffJebJrb to be fo ; tbcll tbe .IDcfrti. 
bant faitb, if tbe ~laintiff wm fo~bear bim to p~obc tbe mill, o~ to tahe ~bmi~ 
nillratiol1, be batb a[ume to pap tbe fame; tl)i~ i~ dradp a goob'confibcration 
to cbarge bim bere upon bi~ [petiaI p~omife,tbe ~Iaintiffbabtng fo~lto~n ~im ac~ 
eo~binglp, ani) tOe ~~efibent £{Je1t1eb of I lac. ongbt to rule anti birrct 11~ in onr 
:1t~gment$, ullle(~tl)e otbcr fibc can fbeta u~ ~~efii)ent~ to tbc contrarp ; indebi
tus a[fumpflt, gcneraUp barb beenljdi) Itnb,tlJe rcafoll of it 1l.la~ tbhl, l1etaufe it 
1Uil~llotftno\tln, no~ bib apprar, bow tbhl i.lebt came to ~c buc, tlf.lb in regarD it 
mtlJ~t be bp ~onb, o~ bp fimpI~ contract) anb ~o tbere mlllbt be a bouble umcbp; 

Judgment:gi. anti tberefoae belt! not goob; tbr,~ourtupon blew of tbe19~cnbentt1 ff)c1t1cb luere 
ven for the fati$ffetl tlJat tbe jDedaration bere ltIa~ goob; anb fo {tp tfie rule of tbe €ourt ; 
PlaIntiff. 9(ubgment bla~ giben, anti fo tntrti) fo~ tIJe ~Iatnttff. ' 

PenfOD 
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Penfon Plaintiff, againfi Knight 
Defendant .. 

Entred Mich; I ° lac. B~ R. 
Rott. 505; 
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I~ a ~~it of <erro~ to rtberfe a :l[u.bgtl)mt gi~cn in a ~ebilT'dfin, tbe. tare ap: A writ of ErG 
pear~b to be tbbf.~1nL1 ~o~o~er~ betn~ l~ tbe ~ountp ,tbe one of tbem betng1idt, ror to reverfe 

anb (ocaulb not come, tbe l1!)~tt of IiiebttTetfin btrecteb to tbe otDer, 1nbo bib ete. a Judgment in. 
tute tbe Came alone. ~bi~ .1na.$' affigneb fo~ erro~ bp C:0ventry; fo~ tbat in a m~it a Rediffeifin. 
of ticl,itTl'ifin, tbe ~tatute l~ affumptis fecum Coronatonbus, anb upon tbe ~ebif~ Statute pf 
'f£ifin, tbe Jbf}eriff' return~, t{Jat be bib take W~tb bim, one of tbe 4ro~oner~, tbe o· ~~~ib~XtJi: 
~er being fick, anb fa coulb !lot come, anb aU tbt~ .appear~ bp tbe lleco&b to be fo, &c. 
anti to it 1tta~ urgcb tbattbl~ 11la~ a dear erro~ ; tn 23 the Book of Affifes placito 7. 26 E •. 3' fob. 
tbere tbi~ U~~it abateb (0& fo~m, & z 6 E. 3· fol. 2, ;. placito 10. to tbe fame PUrpore. J plaClC%. 
Dodderidge ju1tice, tJemanbeb 1nuetber one €~~onet ma.p etec~te tbi~. ~be Statute ~~~~:e~p. 3: 
of Merton,~ap~te 3·botb am.lln a numbercertatn,anb tbe Cam~Hfnot to be biminitTJ:: 
tb; anb tbt~ t~ Coronato~lbu? : ~ere be ou~bt to call1!nto bun tbe Coroners,affump" 
tis fecum Coronatoribus,tbtl t~ bl~ autbo~ttp, anb tbt~ fieongbt topurCue;if tbere 
bab brcn fOUt ~o~Onet~, anb be fjflb taken two of tJ)em Witb Dim, tbi~ (Jab been 
goob,'onb tbe ~ta~ute Wen purfucb, but notbere, .a~ t~i~ caCe.1l.1a~, taking but Judgment re~ 
one €o~(Jner itlltb btm; tbe \ubole €~urt agrectJ .Wltbb1lJl fjeretn, tbat tbi~ 1tta~ verfed. 
a dear ~rot, anti fo~ t'bi~ ~rro~, bnng onlp atngneb, rtnb infilleb on; tbe ~Ubg. 
'ment 1l1a~ re'ocrCeb. . . 

Freeman Plaintiff, againft Sheen 
Defendant. 

Entred Mich. 10 lac. B, R. 
Rott.66 • 

• 

1$ an ~ctiott of jDe'flt, upon a bonb of J 000 l.conbitioncb fo~ tbe Pttfo~mance of 
l att aluarb, upon tbcir fubmiffion to tbe awarb of certain lntbi(rato~~, of all c 

tnatter~)lJuit~) nrib €ontrobcrfi~$ bet1tlee~ tbem ; anb tbere tbcn being a ~ltit in ~ R~~'ll:: 
Chaecery bet1.tlfl?tt t~cm, tile ~rbttrato~~ btb awarb, quod 9uredam {feta, & querela ACtion of Debt 
(anti mimeb tbe fame between tbem )ceffaret,.anb tbat tbe falb Freeman, of tbi~ fia:: up0n a Eond 
ret'acquietatus,UUaittl't Shecn,de qualibet materia & caufa,in prredith querela. :JIn bebt for not prrfor-
upon t'{)i~ $~11i), t{)c IDefcntlatlt pIeatJeb quod aC9u!eta'ws fuit, tbe ~laintiff ~e~ :::ci. 0 an 
plie~ anti fet~ fOtt{); tiji.}t tb~ ll?efentJa~t bab etbtbtteb a feco~b). anti a new ;l5ill I Ro. 2. 7. 
tbere in tbe Ch~nce:y, COlltammg tbe fame mat~er, a~ 1na~ tn tlJe fo~m.er ;l5iU: 
upon tbi~ 1icphcatton, tbe IDef~nbant bemur~ 1n new, tbe ottlp quefflon watt . 
mbttber bere wap it btcacb of tbe €onbition, anb Co a foafciture of tbe ~onb, n; 

not ~ 
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not ~ ilntl 1tlbetber tbi' JDcfellbant batb fJrtc fet fo~tb a goob petfo~mance of tbe 
a1tlartr, arnot ~ :lit hta~ urgeb bp Coventry, tbat bcre 1t.la~ 110 b~eacb; tl}at rbe 
~Iaintiff~ tlieplicatiiJn- bere i~ not goob ! tbe jplaintiff ffJetu~, tbat tfie Drfl.'n~ 
bunt bab ergibttCb a nctU~iII, but notb not ffJdll, t{)at be tooh out attp ill~oc£.(tt 
againff bim, no~ pet tfJattbe @IaintifttJimfclf ban nnp notice ~f tbilf, £1t tbe time 

f,~ke spars. ofbh'i ~ction b7-ongbt upon t~e ~onlJ. Coke 5 pars, fo). 24. In Broughtons CaJe 
~r~:gtonj Cafe 1tlbere tbe furetp at tbe bap l fo~ fabing of tOe p~indpnl $onil, came tir tbe plaer: 

anb none being tbere really to pap tbe 100 I. be pap~ tbe rame., anil afterlUarb,\1 
b~ing~ an ~ctitln of .IDebt upon bi~ I!ountcr ;Sonb, all~ upon N~n damniticarus 
plcalleb, bp repli tut.iolt ffJe1u$ aU Ib.i$ matter; Ibere It 1tla~ abJubgeb fo~ .tbe 

g E f I ~IaiJ1tiff> fo" t~at tbl~papmellt up {}Un, 1tl.Ll~ a bamage, B.nil ba. rnt unto f11IU " I .4· o. ::lY e ~ r, ~ 
27, :~g. nn~ 18 E.4. [01.27. 28. 1tlbere errant of LUlt Wtl~ a ilamnlfflatIon; but it i,\1 

not fo bere in tbi~ cafe; ani) in 18 E. 4. tal. 27> :2 8. if no ~~~cer~ llJa~ tarten out, 
no~ no~ice to tl)e p~r~p)tb~llllO ilatpage I~Ot OllP fita:~cb,fmt If tbere luilg anp bam~ 
nificatlon bere, tbt~ t~ llltCpleabeb,tlJ.1b. tgertfo~c be l~.not to babe tlllp 9(ubgmrnt: 
tbe flaintiff.pleab~,tb~t l)e b~b.c~bl~ttet1 quandap1 BIlLtm; tbe atuarbe 1tla~, quod 
quredam Billa to CancellarIa DominI Reg!s ceifaret:anb 110 aberment>tu{)ct[Jcr tbe fidi 
o~ frtottb ;l5ill, l1H'~ tbe fnme ~iil,lt.1bicb tu£l~ mctttionrb ani) ·intenbcb. in anti 
bp tbe ab.larb. fat tbt~Iaintiffit 1Ua~ urgeb bp George Coke,tDat fJrre 1ua~ a 
f1~eacb, bl1 tbe not pttfo~mitlg of tbe awarD: tbe lDcfcnballt plcab~, quod Hetit 
quietus, from aU matter~; tbe ~Iaintifffet~ fo~tb aU tbht, anb tbat aftttltJatb~ 
a fetontl ~in It.1a~ paeferreb, containing aU tbe fo~mer mt)tttr~; tbe }plaintiff', ta 

~oke B pars, babe:J!ubgmclltupon Dr. Bonhams cafe, Coke 8 pars., {oJ. '120 nnb Ridgewaycs Cafe, 
:olnh;~~ ~%, Coke 3 pars, ro\. p·b.lfjere tbe plra ill bar i~ bab, anb tbe tirplication not [uffid~ 
Coke 3 pars,f. tnt, pet tbe ~Iaintiffto babe bi$' ~ubgmrnt. ~lfo tbe a1tlarll tua~ quod cdfare't 
S2 Ridgewa)u & ulterius protequi noHer, & quod !taret acquie,rarus, of anb fromtbefuit, tfte :5ari~ 
cafe. ~bat be bab teafrb tbe fnit, anil bib not paoCecute tlJe fame, & quod fietir quietus: 

1Uhcrca~ be ff)oulb babe faib, acquicratus. Haughton Jufiice, if one be bounb to rabe' 
n.rotbtr batmlcf~, anb ~e ob~atn~ a lPaore~~ alJ'a~nll bi.tnJ tbi~ i~ a·dear btcarfJ, 
but tbi~ i~ uerp mUd) ilt{fttlng ftom a ~tn p~cferreb lit tbe Chancery; tbe a1ttarn 
bere 1tla~, tbat be f{)oldb not p~orecute tbe faib [uit in Chancery; but tllflt !taTer a~ 
quietatus of £lUi) frotn aU ruit~ tombing tbe fain matter; nftrr tbi~ ntuarb t(Ju~ 
malle, Oe etbil1it~ flnotbcr ;!Sill fo~ tue fame matter, but taftclf out no }l)~ouf~ 
upon it, tlJi~ h'ino b~cacb ~f tbe aiuarb, fo~ if be comp!ain~ alJfl~n bp a new ;2l5i11 
to tbe 1!oJb ~ballcenO~, h1.1tbout anp i&~(!ccf~.taftcnout upon tbl~, tbe partp i~ 
not gricbeb, lto& }let .anp titap,\t molcft~il (~p tfJr~ .. Dodderidge Julhce ngrccb (jere:: 
in, fo~ be lJarl) once iltfcbargetJ tbe l&lamutf, attilm pcrfO~tnallce of tbe atuaril be 
batb furceafctl tbe raib fnit in Chancerv, anil afrrrluarb,\t (a~ it i~ bcre aIICbnetl 
fo~ u~eatb) be ~ntb afrerwarb,~ erbmitel) a new ~m tbere, but batb tMten out no 
~~occr~upon lt, anb t{jougb tbt~ fte fOt tb-z fame motter., pet tIle fame hi not at aU 
material b('fo~c ~~ocef~lwtaftrn out upontt: Haughton Jufiice iftbc atuarb 1tla~ 
t~at De moult) not p~orccute ~be (~ib 9.SiH! iftI)i~ be onlp to be' taken fo~ tbe ;2l5iU.\ 
anb not fo~ tfJe matter cOlltmneb III tlJc ~lH, tOrn tbc p~ofccutil1g of a frconb ;l;m 
i~ deadp nl) ~€ea~IJ of tb~ atun,to; lIut otfJerb.lifc it ~~., if tbc a1ttart! bo go to tl)c 
matter c0!1uuneil tn tbe firff 7.l5111) then t~e mof('tl~ttltg of a ne1n ~iH fo~ tbe fame 
1llatter WtU be n ~~ea~ oftbe a~ilrb, anti tb1.$ludI be tbe biffcrenrc. Doddcridge 
JutHce agrer~ IDltb blm ,lJ£rl'~It, anil tbe lltttCtettce .to b~J a~ b.ltl~ tctl1rJlb~eb. 
Haughton Julbce •. ~he. p~orccutton berc goe~ to tbe falb fult ; be Caitu, be bin not 
p~of~ute tOe f01~ fult, ~~e n11.1aril hla~, <jllod H~ret acquietatus de qualibet ~te ... 
ria, In prredJ(~ta billa fpeclhcata. Wf)cthcr bp tbt~ a1ttilrb, tfJc fnit tfjcrt, \tla~ 
to be bift'{)tlrgd, ~ 9!f in ~rcrpar$,tlJe partie~ fubmit tbemfclbelf to all alnarb tbe 
~rl1itratot~ b~ alt.1llrb quod H~le( acqllietat~s, t~i.t1 tlotb bifcf)arrre t~c ~t('fpaf$. 
Dodderidge Jul!lce, rqrf}e fole po~nt anll quelltol11ntbi~ cafe tonriberable i~~ upon 
tf}e true meQltlJl'g nnil ronlltuctton of tbefe 1tlo~tt~, in tOr a11laril, (S) q:lod Haret ac' 
quietatus, anb tbe .IDefenilal~t rait~, tbe fitll fuit Walt tearen blitbont anp furtbtt 
p~orecutiOll, anil at: tOUt~11111 t01lt ltetit acquietatus, tJ)e ~Iaintiff' bert ff)e1tJetft, 

tbtlt 
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tbtlt tbe fjdt ;$iU ceafeb, but faitf) tba~ be p~derrcb n fe(011b $ ill , fo~ the fattle 
matter, butno p~ocef~tilItell ot~t UPOlllt.J llclt6er b.hl~ be onp WtlP~ ttou~rcb, o~ 
'molcfieb bp reafon tbctcof : bom can ~bl~ tben be anp b~t'flCb of tbe n1Uarb J fo 
tbat Upoll.tbi~ fir~ lllottilllT, ~t1b. bebatlllg of tIle mattet, tbt €OUtt bib incline in 
t~eir OpilllOIl.agalnCi tfJe ~l,llnttff, tbat {Jere ~afi no btN1Cb of tbe ~1ttarb,bUt of 
tbifi Curia advlfare vult, anti fo tbe f,1me lu~~ obJourncb til nnotber t~me. ~fter: 
ltlilrb~ (5) Termino BllIal. I I. J le. B. R. tbl~ mtltt~r ~.l~ mob£~ !lgOtn. Croke Ju- Term Hill l( 
11ice. 9tf be bab fain non molefiacus, fo~ eXollerat~S, It 1.5 not fuffictent .to ~ fa!1, fietit Jac. Ii. R &c: 
quietus,becaufe tbete i~ on ott to be b~lle, acq'J1ctat~s) & eX?Ilcratus,.tfJl~ l~ ~n one; 
bere fJi~ etbibiting of anotf)ct ;15Ilt Impcacbefi fJl~ creblt, anll fJt.nner!i filS fiber: 
tp onb fo tbi~ is a b~racl), tbIJurrl) no p~ocers b~ takcn out upon It,fo~ l1p teafon 
or' tbi~) Ije i)ore~ not no o~o.ut l)t~ bu~ncf~. HlUgh.coll J~ltice. w~ to t~e mat~er of 
notice bere urgeb to bC.lTlben tbt~ l~ not maten tI ; lfbe fJorljacqulttrb btm,be 
ougbt to pl~ab tbi~ ~artt~llI~dp ; If one be ~Oulln.to perfo~m on a1tlorb:if b,r ~otb 
tlotbing to l111peacl) tt, tl)~~ tfi goob;. tbert l~ a tllff'rrence lletlnecl~ fia~lt acqulcta-
tus, & acquietaret, tl)nt Wbtd) (fJ(Jut~ mo~e a brencb of toe a~orb, t~ tbe molena-
t,ion; tile not (fJ~~ing o.f tbe acqutttol t~ no b~eacfJ :'.tbe ;'l5tU bere rtbibitcb in 
Chancery, i~ tlO fUlt until p~ocer~ be taIten out upon tt ; n I) fucb matter appear~ 

, bere to ~e, anb till tbi~ be n~ne, tbere ifi ~o It~eocb ; fo~ tbere i~ no b~eacb until ~e 
be moleCieb,anb no mlllellatton tall be l»ttljout a futt,befo~e be be{u£b,anb no fult 
in :Jiubgment of1!a\.1.l, until Ptocrr~ be t'a~tnout againff bim : if in fucb a cafe, 
tb£ a\Uarb tua~ , that be (fJonlb be quitt, anb bifcbargeb ill tbi~ €ourt of B. R. 
i'tllb after be mobrfi fo~ a veni re ta~ias, lubid) lna~ not. grante~ ·bim , tbi~ i~ llO 
b~eocb ' bccaufe lJ~ 1Uo~ nl.ltbp tbl~ molr{frb. . Doddertdge Julh~e. ~od tl.are~ quiee 

tus, be map be qUlct)onb not \lo:~b, but not ,tll~cbargrb , acq~lctatus l tbt~ l~ to 
bebirc{)argcb,acquietarec paffive, lmpo~tfitbe achve to be bone; tf one bounbertaIte 
tb£lt J. S. ff)all be cnreb offutbfl ~alabp) ,tbifi connot be luitbout fome act bone, 
folJerc,becannotbe acqJittatus) utller~ ~l1e ot6er .acquietaret, 18 E. 4. foi.27, 28'. ' 
tqrbc ~laintiff ougbtto ba-be l?ttfo~cei.l tbtfi bp·Caplllg, tflat be 1tlo~ in periL aNti 18 E.g 4· fol. 
in banger , otbet1t.1~rc~bct.c lua~ no baman-c ~on~e to bim bp tbi~, lubic{J lua~ 2'1, 2 • 
bllnc;t}c map keep tbt$' In lJ.1S'podtct,but tl)e~'lolllttffougbt tlotto be f)inbreb anb 
Jeorcnfrom foU.oluln!! o~ bl~buri,ncf~, beo~lgbtb£rc to babe ff)e1tJcb fome fpecinl 
mattrr, bp 1tIbtcl) damnlficJCus tun; onb tl}l~ oug~t to babe bern fpetirtUp ffJelueb~ 
~t i~bere fet fo~tlJ, ~bot b1.1 tl)e 01tlarb> be !!JaG to ~e acquittrb de quad am ftCh; 
tbip i~ not. gool), btlttg olto~e~ber uncertoln, fo~"be m~lJ bobt ~nanp fttft~; it 
Qug!)t to bollc bern, lceh prredlcra, ttle abctmrnt bere Wtn not alb tbtfi : if tue a. 
matb bere bab. been, quod ft 1ret retaxa t.us, tbi~ coultl. not babe Iteellgooi.'J, unlcfp be 
Dab reieafeb bltn .. Otl.b ~Jerc be connot be .ocquttreb) tf tbe ~tber acquietare nun vult. 
~roke JuHice. ~tabat l~ It iJ~n bUt.l, atJbcb bere, quod aeqUletatus c1l'et btfo~e (ucb a' 
tune ~ Doddcndge JuHlce.'~lme IDlllnot ma~e tbe tlltlttct better tban it wapJ2 I H. 2 f. H~ f; J. 
7. fol. 3 '), 5.!. John de Puft~.oc~ eaft, l11bo ltlltb nnotf)er 1t1~re.bountJ to T·1l1bo tJitr 30, 3 r, b-c~' 
grant bp bIg heeb, tlJatt~l' fOlb J~hn de Pufeto ff)aU be qUl~~ tJifcbatgeb of tbt~ 
butp; tbc luo~b~ tbep wefr, q~od h dTet arrcfiatus J vc~~{u~ feu alJquod modo inquietus: 
tfJi~ tbere I)d~ to bt a gocb tnfcl)m:ge. Haughton Juluce. :1f fbe nblorb bab Iteen: 
t!Jat aU ~ttiOll!i bct~rrn.tbem f{Joul.b ceafe,. tbcre tbe~tb£r ougbt to bo no act : tbc 
1ubole€ollrtngtcebmtfll~. DodderldgeJulhce. r6. Eltz.Dyer. tol. 328. Mounford. 
;J!dro~ alTume~, tbat lJi~ 'ictTl?c quiete & paeitice, hab~ret & gauderec ab{;q. interrup; .6 Rli{. Dyer. 
. f "" ~ t ' d ~. ~ t': [. 'J foL 32g 
ti~ne 0 anp one, a w~on~·uoct en Ct'"'" an ~ctton.upo.n tye calC tc~ upon tb('p~o,: ,SE 4:fol.20. 
11nfc. 18. E. 4·,f?l.zo .. to ttll~ pllt~Orl?, butlnltb ~blfi blfference, lubere be itt t6untJ) 26.H.a,f.3.3,1.l, 
lbat be «Jail fn}Op bt~ 1!tlllb agomff oit tbere It mall be againff aU Urangerp o~ 
tlJer1llifc i~, if it be only t~ot be ff)~1l elljop tIle nanb, tbhH~ oulp arraintl tbe 
partp {Jimfelf, ani) aU dt~.nmng nnp tttle un~cr lJ~m : anti lnitb tbi,s agr~r~ 26 H. 
8. tol. 3. b.tufJrre tb~1!.cno~ batb cObenontluttb~tfi ~eiTec fo~ pcatt1) to luorront 
tbt~enetUrnt~, burmg ~~c t~rm, to t~e 1htTec, ~t~ belr~ attb offigll.s; tijifi war: 
rantp (fJal~ be goab ng~lld~ tl~{e~, f:I~ttnot sgomll hl~ong:tJoer~; onbre tbhHaufe 
rdlcb agamupon a CUria llIterlUs aQvlfarc vult. anti fo tbe fame t1la~ abjourflebunto 

anotber 
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Termin. f) afch. 11 Jac. Part II.. 
anotber time. ~fted.l)arb~, Term.l)afch. 12 Jac. B.R. ~bi~n\ttUrr Wa~tnobeb 
a~ain, . fl.l~ tb~ opinion af tbe ~ourt btreln· Coke chi~f J~ftice. :m:be $?rfrnbanr, 11, 
t~tti a1ilatl)~ l~ not to make anp rdeafe to tbe }j)IAtntlff, nrUOrt l~ be to pleat.; 
tbatbt malle bim anp acquittance; anb dearIp)Jje i11 not to mew btre bp plrtlbing 
bo\1.1, o~ in Wilet manner Ije trill acquit bim. :1.t llla~ urgeb .. ~b£tt tije j)latn~ 
tiff in bi~ JtiepIication ffJdnetb, tf)at 5' Jac. tbe fldt ~in wa~ e~bihittb~ tbtlt 
tbt atuarb Ctunc after1llarb;i, Op Wbitb be hta~ a\1.1arllcb to teare tbi.t1 (uit, 
anb not p~of('cutc tile fame anp furtljer, .& quod 1Iaret acquietatus : after1.uatb!t( C) 

8 Jac. tbe .Deftttllant rebibtlf tbe Cuit alTain, fap e,;bibitinll a neW ~iU fo~ tbe 
fame caufe. Coke chief JuHice faib to tbe (tounfd, joo POll tbink, tbat tbi~ put:: 
fing in of a pi('t~ of }i)arcbm.en~, ffJan be a fl~eac~ of tbe a\1.1arb ~ tilt' meaning bere 
1l.1a~,t(l fuiter btm to be qUIet If tbcte h1a$ a fmt, btfo~e tbe fubprena, lubicO hla~ 
not taken out,butonlpJ!~apeb!~uid inde ~ t~eJ~~I~intiff ~tre ougl.lt (0. btlbtaU£bg~ 
ell t~p~tn p, t{)at tbe ~tU 1l.1J)tcJ) Wi)~ t~btfltt!b In 5' Jac. 1na~ tOe Zll!, tOltcbiulT 
1l.1bicb tbe tthlatb be!:e tua~ 11lube; alfo tbe fiItng of it new ~tn onlp, 1$ nob~tlCb 
oftbrawarb deadp, tbe ~Iaintiffbtre~ .. ollg~t aleo to babe abrrrdr, tbat tbe te~ 
(onll ~ilI tonraineb in it tbe mAtter of tbt firl't ;ll;iU; bttt it i~ (lthibliir quandam 
billam in Curia Cancellarire, againn Freeman tbt "Iaintiff 5' Jac. flat llatb net abtlr 
tbbt to be tbe ~iU, in tbe altlarb mentiontb :be onllt faitb, quod poil exhibitionem 
billre predittre, tbep tben fubmitteb tuem{elbr~ to an aWatt. : toutbing tbi~ :2&itl; 
tlJen bepenbinlT, tbe atuarb malle, . a$ to tbbf, to teafe : tbtre migbt ,be bi\ter~ 
~iU~ tbere tX-bibiteb. bp bitn : anll tbertfo~ be ougbt to tlltntion tbe ;$iH in Cetlf 
tain, fo-a 1nbitb tbt ahlarb tutl~ malle, tufJerea~ tbert \1.1a~ a ;l\iU t(Jep a1uarbeb 
tbi$ to cea{e,arbitraverunt quod quredam fett~, &c. tDere ~n~gbt be ~t~er~ ~inlf 
tJ)err, an~ fo alt~getber untertailt; ~# !o tbe b~eacb, It. l~ snIp fatb, tDat tbe 
,recoltb~lU cOlltalll~ tbe fame matter, a~ tntbe fo~mtt ~dl, butnob~£atb at aU 
t~p~effdl : ifbe bab faib bete tbt fame ~iU mtntiolJ.eb in tbe a~alb)tl)i11 bab bern 
goob~ anb tfjrnanp predict. \1.1ottlb~abe'tldpell tbt~; alro no btllurbance ca~ btl 
t(J make a b~eacb, wub J)~otef~ taken out. Dodderid ge.J ufiice. Wbat fo~mer ~m 
tbi~ wa~ non confiat; acquietatus ~ot to be taken fo~ qu!etus.Coke chicf]u-ttece,~6ep 
atuarb,tbat be ffjoulb nanb acquttttb; tubttber bp tlJt~ OUlTbt tfJe ~efentJattt to 
make a refeaft to bim ~;151' tbt~ be tua~ not to malie a tdeaft,quietlls,& acquiera
tus, i~ aU one: if an $rbitrato~ llo make an a1UartJ~ between a <IJj~ilntee of a fient: 
anb tbe rer-tenant, out of 1l.1Dic~·Ianb tbe tent i~ itTuing, tbnt be ffJoult! Ranb at., 
quittell oftbttentbp tbi~ ab.la~b, tbt~~nteeougbt not totclrafe tbe reut:DecI .. 
deridge ]uHice. 9[n~utb a~afe, tfone ba~b a rent cbarge, out of tge1!anb of auoll 
tber, at~b a~ tOlttf)lllg tfJi11~ tbep fuIlttllt tfjemfdbr11 unto an a1tlarb; tbe :Irbie 
trato~ a1uarb~, quod Haret quie(us of t~ rent, in tbi11 cafe, be tnbic{) I)ab tIJe tent· 
Gugllt to refraCt tbe fa.me to tbe otf)er) tn ptrfo~mante of.tbi~ atu~tb, if tbe a\\l~ r6 
lUa$, .quod Haret acqUletatus, of anb from an ~nfo~matton agatnll bim ; a ttdfen 
!Jere i~ not fume.tent, . a~ to t~i~ ,buRuftt tbe Iting ~nap' p~oceeb in tbi~. Co ke c,hkf 
Jufiice aareeb 11l:ttb bt~n be~etn ? but bere a releafe l~ £lIfo to be matte of tbe att, ac:: 
quietatus, anb qu!etus tn ft:ttt~, t~ aU one. Dodderidge JuHice agrreb ~i[b {lim b~r('~ 
i'n. Coke chiefJufilce, ~~ta1uarb bet~1Ualf, tfl~t be f{)oulb ceafe l&~ocl'ellinglfh~ tbe 
fnit, ~ quod fiaret acqUletiltus, lip tbt~, no a.tt t~ to be b~tte bp tbe. partp ~ tubo bab 
tbt fillt, ~~to make al1p reIeafe~. bttt ~p tbt11, tbe ~rbttrato~~ tub conecibe;. ~~od 
Raret acquletatus, bp bertlte of tbtti tbexr altlarll tbu~ malle, & non aliter. Df.de~ 
ridge Jll~lic~ aOO flle .11lfJo1t cionrt aBre~b beretn) anb tbat tfjere i~ no b~eat& Iai f1J;l 
tbe ~latlUlff of tf)t$ a1tlarb, tap tbe .i/efenbant; anb fo no enure offo~feitu £ of 
tbe ;n;onb, ltO' ranfe of $ttion bl' tbe ))laintiff~ anainn tbe l/ef£ltbant tipo· tb, 
faib ~l'Inb; anbtlJtttfo~t bp ~TJe ~tle oftbe 1tJl)oIe~Olltt, :J{ubtJtnrnt maltl}i\1en, 
nub Co entreb "fatnll tbt ~t'*ntllf) & quod querens Nil capiat per Bilbm. 
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I~ an Audita querela, tbt tafe appeareb to be tbi~ ,one Bates arib Cowley fuete 2 ero. 338. 
jopntIp 110unb in a l1iecogJt!fance unto Lydeot,) lttbo ~pon tbi~ bab a jUbgment 1 Ro. Rep. 8. 

giben fo~ bim in tbe C. B. agaInll tbem botb, upon WhICf) :Jrubllment be bab an ~ ROAA~~.896. 
~ecution bp an Elegit againll Bates, anb afterlttarb~ taIte~ tbe ;It;obp of Cowley q:erel~ Ita 
in B. R. in ~tecution alfo,fo~ tbt fame bebt, anb tbi~ after be bab ~ttcution beIi~ Godb. ·2S7. 
btreb unto bim upon tbe Elegit,anb tIle 1!anb e):tenbeb,belibereb unto btm,to balb 
tbe fame quoufque, &c. ann ttl' goob~ alfo, fo€ fati~fattion. Qf tbe ~aib ~ubgment; 
anb upon aU tbi~ ma.tter £f)etucb, ~owley b~ougbt bcrebt~ Audita querela,p~ap~ 
to babe allowance of It, anb to be btfcbargcb. Note, ~bat tbe ~ourt aIloWeb of 
tbt l\udita Querela, fo~ tl)at it appear~ lfp aU tbc ~ooIt~, tbat after an Elegit ta~ 
ften out anb etccuteb, . tbe p'artp I tltaU not after111arb? refo~t to take tbe bobp in 
~tetution alfo ; berL' llt t~ts cafe, In tbe c. B. upon btt! :lrubgment,be bab etecu~ 
tion Itp Elegit, againft tbe 1!anb~ of ~ates ; anb b~re In B. ~. be taIte~ tbe 110bp 
of Cowley alfo in ~):tcution anb In ~~lron, upon tbdamt:l!ulIlJment,itnb fo~ tbe 
fame bebt; anb· fO~ tbi~ eaufe tbt €ourt aUotueb of tbe Audita querela, acco~binlJ 
to bi~ p~a"ptt)~ fo~ tbe p~int of bifebarge, t.be~our.t gabe furtb~rth~efo~ tbe at-
gument t{)ereof, anb (0 UlttfJout anp·mo~e fatb tit tI)t~· cafe, at tfJt~ tnne,tfic fame 
1na~ bp tlJe ~ourt a'tljour~t£b to a furtf)cr time,fo~ tbe argument tb~reof;ani) tbe 
opinion of tbe€aurttgcrelll, afterlttarb~, (S) :rerm. Pafcn. 12.Jac.B.R. ~bi~ Term. Pa[ch~ 
tafe tua~ mobeb agaip.unto tbe €ourt. Coke clllefJufiice, 9ft appear~ bp 3 j H. 12 Jac. B. R. 
6. fof. 47. Billaries cafe, If on~ bo tafte tfiellobp oft~e part"p,tbi~ ht nnt a pIenarp &c. 
t~ecutio~" but onlp ad ~xecutlOnem, anb tn4 E. 4. foldS, 3.9. a goota cafeta tfii~ 
purpoft, in .IDebt agatnll tb~ee o~ four, bp feberaI ~~ectpe~ upon one <@bItga:: 
tion eberp ont of tljcm b~unb ln tpe ~~ole; tbev. came anb pieabeb, anti· tbe 
~Iaintiff' ban9Jnbgment glben fo~ .blm;tt t~ tflere fatb bp Copley tbe ~~otbonota:: 
rp,tbat tile cuttp of tb~ 9(ubgment tn tbl~ cafe £f)a~I be,tbat tbe 19lailltiff habeat re» 
cuperationem fl~am;agflIn~ t{)c .ID~fett~ant,altb agatnll tJ)etlllo otber~ 1nbieb Were 
Ilounb 1.Uitb f)tm, bp tbetr (@bhgatton~, & verfus utrumq; corum, & quod habeat 
executionel~l verfus predict. tile IDefcnbant~, & verfus u~rumq; eorum, i'lnb Co· be map fo1:'1;~o~~~~i_ 
fue e):ctnt.ton agatll~ earl) of tbeu'! feberaUp, Blurn~eld? Cafe, C.oke 5 pars fol. 86. to 71. 
tbe entrp 1~, 9.uo~ umca ~at ex~cut1o tautum, flu.nbt~ I~ to be Intenbcb Cud) an 
t):ccutionwijtcb 1~ a fatt$factton. ~n ·~):ecllttoll bp Elegit~ i~ tbe bigbe11 tt~ 
ecution in it~ nature tbat· i~, anb tl)e ~bcriff bp tbt~ i~ to beliber medietatem 
terr<r, ·tl)e <etecution i~ c~tire~ at~ not to be ~ibi~e~.. I Mu. Dyer. fol. I 00. placi. 
to. 7 r. an ettent. upon a!l ElegIt) t~ ~o .be b~ I~qutfitton per fac~amentum duo4ecim so. E. 3. fol. 4 
proborum & legahl1m hommum, & mhOltum In Jure reprobatur; tf an ctecution fie b. 

bab wbief) i~ boib, br m.nH bcre babe anotber £):tcution ;.llut if an £J;tcution be 
OllCC turn ~):ecut~tl J fl.J1b 1~ {aruful an~ goob.> anb afteriuarb~ tbe nattb bdibrrell . 
to bim in etec~tton, I~ ebicteb froml)t.m, be ffJal~neberbabe etcclttion again bV 
)'0 EA.fol.3' b. If a man bilrb an e):rtlttlon bp ElegIt, be cannot aft£t1unrb~ ruaibt 
tbi~ , lttbm UpOll a.:Jlttbllmrnt ;tbe l10np of t-be partp i~ taken in ~tctution tbi~ i~ S f 
not in fatisfacbone,btlt Dnlp ad fati~facien?um,anb tf)e ~tatute of ~ 2 H. 8 .cap. 5. of ~~a~t~. ~ap.s. 
lie~e)..-rent~, UpOll. a lil,Wf~tI eFccutton .tbl.~ ~tatute batb not e):tentJ unto tbi~ cafe Re-extents, 
now bert tn quelltOI1,t;lmcl. hat executIO,t~t~ l~ to be un~erffoon 1tlitbfati~fattion' 
if a man talte~ an ~):ecutton bp an ElegIt, anb be after1ttarbP cbictcb out of tbcr~ 

~ l!anb~J 
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1£antl.tt, tbu~ takcn in erccution t{)c.nert bap, deadp be mall not babe 4notber 
crecu!ion. Nota, tOat afterwarb~,. at anotbcr time Tho. Crew "t!.TUell againft tbe 
Audita querela; bere tl)ep twa ar~ JOpnthl, anb feberaUp tlounb, fd.leraI :l!ullg: 
ment~ giben againft tf)em, anti tIl at in feberal Il!ourt~:an!l fo~ tbi~, fcbernl c.re:: 
cution~be map well babe; ff fo be bnbing bere tbe Iann~ of one of tbcm in erem; 
tion,{Je map aUo berp ltldl tafie tOe ftobp of t{Jeofbcr (O~ be batb (0 bone bCtl')bAl 

~. ____ U Capias ad tatistaciend um,anb .tbi~ gOOll,. anb warrantable. :Jlt appcdr~ 6p I E. £. 
I E.-;: fol. 4' fo1. 4. & 7 B. 4. fol. 3 o. totlcbtng c!.C.rl.'cuttOIt~, tf)ar t~ep ougbt to be effcttual, fiUb 
7 H'4 fo1. 3°· real, bere ill tfJi~ c~fe tf)e p~ocecbit~g~ again~ 01.1£ upon tDe :lfubgmcnt., ltu~ bp 

nn Elegit;anb bp tbt~ tl),e ll.anb i)ehbereil to bttn lJl <.!f.recLtttoll,but pet t~tS' i$ to he 
no rucf) impcbimcnt unto bim,lmt tl)at be map wen aIfa babe a Capias ad fa[isfaci
endum ttgQil~ft tbe otbcr: jlnb tbi.s' appears to De fo bP7

r

H. 6. fo1. )j6. 15' H.7-
-'7H~q.fol·5· fo1.17.&I)'tnDupledg,es ttlfe)& 2I H. 7.tol,19· 1,8 E.4. to I. JI. b. anllIOE.z 

6.15 t-I. & fol. Fitz. title Execution placito, 240. nttb in F anb 32 Eliz bet1ttl'Cll Palmer £lnb Hum: 
J4· I"., c. frey, it wa~ ubjubgcb, t~at tbe Capias ad fatisfaciendum, i;f but tt~ a pltbgc, tlnlJ 

tbobe'babe ~ Capias agat~ft.thc Olt~, pctbc map hlell fJnbe nn EJegit againff tbe 
o~cr ; but tlt cdfe wbere 1t 1~ agumft one ani) tbe fame partp, tf be bntb Ollce c~ 
lccteb one f!il1i) of ~r~cutionj be {{Jall not bere JlfterWa~b.~ .rcfo~t unto anotf}cr. t.r~ 
rcutiol1 but tOe partte~ bere arc fcbcrtll,anb tber£fo~e 'If ~e taftc~ a Capias againll 
one of tbelll. be map £lIfo babe an Elegir againft tbe otber, anb if fo, if he babe an 
Elegit againll one of tbelll, wberefo~e tben ff)ouIb be not babe a Capias £lIfo agatntl 

Col:!! ., pars, tbc otber ~ tbe fame reafon i~ fo~ batb· Coke 5' par:. f. X7 + Blumfields cafe map be 
fol. 87. Blum- objectcb againll tf)i~, that fuc~ an e.remdon, n~hf bere.bp Elegit, i~ bafuable, fa::: 
fields Cafe, ti~facto~p anb a fillal <!E:re.cutton, ~berea1f all ~rctut1~n bp a Capias ad farisfac:-

endum, i.~ not final, tnt f)t~. bobp t~ ~o be rafte~J to tf)e tnrent anb purpore tf)at be 
map fatl~fie tbe partp, ff I)t;f :lJmp~lrOlllllent 1~ not nbfoIute but tbe fame i~ ta 
be qlloufque he bo fati~ffe tf)e partp. Geor5;,e Croke m:guci) fo~ t~e Audita q,cerela 
attbfo~tbti)ifcbar{teofCowJ{:y tbe partp, bptbe E!e§?:ir, tbc Ianb tannotI1e belt· 
bereb in port of tbe IlC.rCtlttiolt, but it mull be fo~ tb~1ulJole €~cCLltiolt, anb in fa:: 
ti;ifattion, ¥lnb bere be bath t.aum fluil acceptcb of tbt~ ~Frtl1tton bp ~n Elegi t) ~ 
tberefo6e tbe otber partp, betngafterWarbli taken bp f;un, bp £l Capias ad fatistas 
ciendum, fo~ tbe fame bellt f)e ougbt tbercfo~e to be ilifcbargrt1. Sit i~ true, tf)at 
ofter all Elegit n man lnap babe a Cap.ias, but upon ~UCO an E legIt) a Nihil ougbt 

t.:s. E. 4. fo!' urft to be rcturncb, a~ apPcfiretb tn L 5"' E. 4' fol. 41• Brook, tide Execurion, 
41: Br~?l:!!J placito 93. finl'! tIla bp tDe book it appcar~, tl1M fifter tin Elegit CbofCJl bp tbc pilr; 
Er~CUtlon tv, fo& bl~ €X:CCUtiOll, ani) a Nihil rctnrneb, tbatupon tOe p~ilp£r of.tbe partp, it 
p ura, 93· Capias ad fatisfaciendum 1tla~ granteill1p tWo :1lullgc~ oftbe B. R. (m tbe al1frnce 

of Markham chief· Juftice) anb beillrr af~e~hJari:J,g lllO\l~l) hcfo~e bim anb otbcr 
Jufiices (If tOc C. B. anb bp tfJe better optnton of tbem all, bell) tbat n Capias ad 
fatisfaciendum bib not he after tbe Elegit; mlb tbercf0Je a Superrc:deas 1tta~ tbl're 
grantcb, tbe cntrp bdu(t, tOat (ucb n 'onc, venit & elegit executionem Cuam de 
medietate, &c. but after tl)e Elegit retUrncb, once fcrbcil anb c.rcmtcil, tlocapi
as ad fatisfaciendum i~ nftctll.1arb~ to be 'grotltcb; anb fo i~ tbe bifferl'nce a
greeb ill aU tbe.;:$ooIt~ .. rm:be rcafon appettr~ plaill,J.p, if two .are liOUllil, tb~ en-

4 H. 7. fol. 8. trp i~ quod llnica H.at executioj but t~i~ i~~" be !11
1
tc

S
ntlCb o~ an c.remtion witb 

a. b. fl1tt~factioll ; atttl tbl~ n~peat~ to be fa bp 4 H. 7. 10· : a. b. If (~b~ce arc baunb 
in an q])bligntion, ei1f{J of tOcm in tbe ltIf)oIe lje barf) a :]ubgmcnt to tuober 
ngainftone oftbem1after1tlarbli It£' fuc~ tbe otber.~ : ~bi~ recoberp i~ no~ar, 
breanfc be i~ not bp t{Jt.~ fathHlcb of tbe lUlt.p, anb tnitf) tbi~ agrce~ 29 H. 8~ 

":9H.8. Brooks 4.tafe~lfol. 21. placito. 102. tbot tbe taItmg oftfiebobp atOne i~ a iJoOiler~ 
Brook! C2[C5. ecution but no rati~factiotl, unica cxecutio cum fatisfactione, Ijert lj(' return;f tfJe 
fol, 2I.I}J£,{J. Elegit fcrbcb, anti crc~ut~b, nUb. Oi.~ acccpttmt~ of tbi~ <lE.r~cution) ani) tfJcu:: 
102. fo~e be canttot I)~bc a .CaJ?las ad [atiSfaClendurn ogalltll tf)e otf)cr; tbc reMon of toe 

(!!ommon 1Lo1t.llll thI~ I~ ~crp \loob : :Jlf fin ~.rcmtiol1 bp an Elegit fie once 
r:cccuteb, anb tbe 1!anb bemg aftcrWt1tLJtf bdtbcreb in <f.rccutioll, i.tf ebitteil 
from tile partp, tbc po rtp berc ff)o n 'lot babe a ~C111 EI egit} brcaufe be bab 

tbe 
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tOe ~anb onc~ e,;tenbcb, anbtbi~ in full fati~fa~ion,; tbe1tlbtcfj, ag it ig faib in 

-Blumfields Ittafe ,Cook )' pars, i~ an enb of tbe £)utt , If be. take a neafe of nann 
of one of tbem, in fati~faction of tbe lOebt, be cannot after1tlarbg ref oat unto an~ ~oke spars, 
otberremebp, a~,appearetbbp9 E •. 4. fo1. 5o.annBl~mtields c€afe; if one ba!b c. 

an~h~etutionagatnll,one~p at~ ~leglt, bp tbi~tberet~nowanenb of tbe "'utt" 9 E• ,fol. so. 
Coke 3 pars fol. 12. 1tl ~lr wtlham Herberts Ittafe: ~t tbe ~ommon naW, tbe 4 
~obp of a 'man 1tla.$ not to be taken in <ll:':tcution fo~ lOebt, but bi~ $ooblt Coke J pars' 
antJlttbattcl~ : ~Ifo; be 1tlbicb i~ taken bp a Capias, i~ to pap tbe 1tlbole lOeht, fol. 12. &t. J 

o~ no part of it; if tbcrefo~e tbc ,E)ebt be 500 I, anb be batb bab 400 1. of one 
of tbem, be (fJall nottafte tbe ;l5otJp ~ftbe otbtt, fo~ t~e rdibne~ up0!l tbe fo~mec 
ceafon, beeaufe be i~ to. pap aU of It '. o~ no part oftt : 'er~ tn tbtg ~afe, be 
batJ ~oob~beIillercb tO~lm bp tbe Elegit, ani) {Jab nanb alfo. tn nea~e f~~ a cer~ 
tain time,€! tberefo~e be 111 not to rrro~t, unto tOe otbet bp a, Capias ad fatlsfaClendum, 
anb fo p"apeb anaUo1tlance oftbe Audita querela, anb a btfdJatge of Cowley tbe 
partp fr~m tbe <ll:reeution. Coke chief Ju1li~e. le~tbout aU queftion , ag ,tbi~ 
~ate bere i~, Co~ley, wto barb fj~~ugbt tbt~ ,Audita qu~rela, ougbt bp tbt~ to 
be reliebeb anb b1fefiargeb out of~~tron from tbl~ <ll:,:ecuttolt , fo unbulp anb un~ 
julllp taken out agatnll bim; nil Elegiti~ to bt entreb of t1ieto~tJ, €! tbe <ll:ntrp i~ 
in tbi~ manner, (S) Ele~it fibi fieri exe~utionem, ~e omnibus bonis & Catallis" &c. 
2Rnb a 1tlife 2Rtto~nep WIll not enter ttJtlt I1tfo~e It Ite returneb anD fetbtb. 1: E-
liz. Dyer, fo1. 20)" anti 208. touebing tbi~; a Capias i~not to be entreb l1efo~l' be ' 
batb <ll:recution, 4 E. 4. ;8, 39· ~be beft ~afe in tbe '-!aw fo~ tbi~, B H. 6.' fol. 4 Eliz. Dyer.; 
47. Hlllaries ~afe; tbe partp i~ to babe unicam execlltionem , tbi~ i~ to be intenb::: foi 201' 8208• 
eil Witl) fati~fattion; if be be to babe unicam executionem, 1tlben be batb tbi.tf ~3 H~'lf~I~9. 
againll one , be tlJaJI not refo~t unto tbe otber : lebere tWo are bounb pro toto 47. 
& in folido , one i11 bounb to pap fo mucb, 1tlben be batb <!E,:ecutionanb fatig::: 
faction, tl)i~ i~ fuffiticnt ; l1e batb tb~ ~obp onlp ad fatistactionem facere , but not 
in fatisfaetione, it i~ a final <!EretUtlon (o~ one to babe tbe tnonp in bi~ ~urCe" 
flut hlbat bifficu~tp i~ !l)erc in tlJi11 Ittafe ~ ~e i~ rati~fieb bp tbe Elegit, be batb 
~ootJ~ be~e to {JIm bchbtrcb fo~ patt of bt~ .lDebt, anb fo~ t~e rdibue be batb. 
J)trc, medletattm ten ~ quoufque tbe ~ef.lt le~teb) anb aI~bo tbtg be bere <!Etecu::: 
to~p , pet be lJatb'p~cr£ndp a gOOb tntcrdl ttl blm , anb If after <ll:tecution bere, 
be lJapprn to be £bl~tr~ of port ~f tbe 1!anb, be (fJall not babe bere anp ne1tl ~:re:· 
tution) f~~ t~at tbl~,t.$ out of tbe £)tatutella1tl of tl)e £)tatute of p. H. 8.~ap. 5 .. 
,nb fo tl)l~ ftd~ rrmal1l~ a~ tl €afe at tb~ €ommon na1tl : ~f one babe an ~te:.: 
cution bp Elegit, ~ part ~ftbe 1!anb f.leebtcteb, be mall not balle anotber ~,:etu:.: 
tion. Qt;,ia inflOicum in Jure reprobatur. ~o te-ettent to be bab, tbo be Jofetb tbe 
~anb bp tbe :?nct ~f tt1'5~b : 'ere be ~a~ ttl Ceberal €ou~tlt be tafte~ t(Je ;l£)obp in 
<!f~ccution, ad fatlSfaclendum : ~bt~ 1tla~foboneagal1llltbej£a1tl .Ilecaufe be 
1tla~ rt1ti~fieb befo~e bp tbe Elegit, hlbicb be bab in fatisfactione : 'ere tbe ~l!::: 
ecutioll i~ r.frcCltto~p tn 1!ahl : pet be batb a p~erent '9rnterell in bim : anb Cud) 
an 9!ntetfft it i~ as ffJqll go unto ~ig <!Erecuto~$ : $e migbt bere babe pleabeb 
tbi5, tl!lb fo {Jabe ~e1ucb t~e ~ctton, anb '9ru~gment giben in tbe C. B. alt it 
1na~ obJertcb, anb tf be uugbt lJallepleaileb tbt~, anb otnit1tb tbe fame be {fJaU 
not balle an Audita ~uerela. : :JIlt ~nf1uer to tbig <I1)f.ljettion be coulb not be~e pleat! 
tlti~ fo~ tbat 6 Jac. tf)e ~lt 1tla11 tn tbe c. B. anb 7 Jac. tbe ~uit in tbe B. R. anb 
10 Jac. tbe Elegit .tnkmout; tfOt coulb babeplcabetJ tbi~bere, be ougbt tben tl.'l 
babe ff)c1.il~b tbt.~ . matter , anb fo b~lle trl'ma~beb Oftbe ~ourt '9rubgment, fi 
aerio; but If be lUrglJt babe pleabeb tlJI~ anti omttteb tbe fame, €! pleab~ anotber 
mattcr)in hlbicb .~(ubgmcltti~ gibe~ againll bim.tben be {fJaU ueber babe an Au::: 
dita quetcla fo~ tbt~ : ;JOut tbe €afe t$ not fo bere, be balling juft taufe of re~ 
lie,fop tbi$ bi~ Audita querela, antJ ~eing fo unjuftlp taken in etecution.anb ~m-
p~lfoneb, be oltgbt to be freeb anb blfcbargeb out of ~~ifon. Groke Jullice. $n 
Elegit, a re nomen habet, &. f~cundum nomen ita eft, an ~l!ec:ution 1tlitb fatbt-
faction, anb a pl!.'1lar~ ~tecutlon bere 1ua~, anb tberefo~e be malt not fJp ilatu 
t'O refo~t to tbe Zobp o'!itbe otber, bp a Capias ad fatisfac;iendum, anti fo tbe taking 

<11)2 ~ 
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offJim bptbi!i., .1Ua$ un~ue llnb illegal;but if aU tbe 1!anb beHberc,ti in c.frrmtion 
l1e ebictcJl; 0, If be? agat~n 1tlbom tb~ fidt ~ubg~nent h1a~ giben, afUr ~J;etUtt~ 
011 upon tIle ~legttJ bab r~berrtb tbt~ bp a m~lt of IJfrro~; in tbere particU!fU: 
<2!afe$perabb~nture,tbe otber partp bung taken bp a Capias, fball fjabe no bene .. 
fit bl} furban Audita querela; but ot{)er1l1ife it i$, 1Ubtce tbe fia:ll ~J;l.'tution re~ 
lllain~ integra; but tul)en tber~ ~~ a total ebiction,o~ rebecfal bp ~,WJit of ~rtri~ 

. (If tbe firff 9[ubgment, tlleJl tblg map be fome motlbe to bar tbeot~r from nnp 
benefit bp an audita querela, a~ tbtrebp to be iJiftbargeb, being taftni up a CCfpias 
ad fatlsfaclendum ; but tbere i~ no fucb reafon bere in tbh1 p~incipaI ~afe~ .but 
tbat be bab jun caure to babe tbi~ Audita querela fo~ bi~rdief> bdngunjuilIpta.. 
ften anb ~mp~ ifoneb bp a Capias ad fatistaciendum ;anb tbrr£ftl~£ fOt t~t matter 
bp bhn fetfo~tb in t~i~ AUd.ita querela,~c ougbt to ~e ~iftba~grb ,~ft~i~bi~ 'ill)
p~ifomncnt+ Doddcl~ld.ge Jqfilce. ~~ere l? no great blffimltp 1n tbtp €ofl.\ tJiber~ 
~ook$ anb ~utbo~lttelf tbere arcm potnt, but tl}ep are aU one tn reMon. ~ltll) 
arebounb to anotberjopndp annfcberaUp,bemap lap tbi~upon t{Jc one,o;ontJ)e 
otbcr)o~ UPOll borb o~ tbem jepntIv, fi~bponejopnt ~ctioltJ fmtotbcr1uifeit'bt~ 
lllbert bp feberal ~tt:ton~, a~ agomll one of t{)('m In one «Court, ani) againtl tbc 
otber in anotber 4tourt ; Imt be ougljt not to babe Uno fathtfattion;1 fo; one iJ tbe 
falU£ ,iPcfit, ~ut one rati$facto~p iJ.plenarp ~~ecutiOllouglJt to fnfficc. t~e partP) 
·wt ~tb~Utt~ fflaU Ranb anbbe tn fO~!t,unttI tbe partp batb all enure fati.sra~ 
tt10"alTainlloJtc of tlltlU ; anti tlJi~ apPcllutb to be fo, tip (be ;;Pook of 29 H. 8. 

29; H. g. BroOk.,I Brooks Cafes, . {oJ. 2 J. pl~cito i 02. ~$ in tafe of a .fOcbt, 1ttbrre two are flounb, fll~ 
cafes, &c. 1Ubitb one of tbem i~. Cueb in tfJe C. B.. nub tbe ot(Jrr in tbt~ <trourt; botb are 

to be <9rmpai£ol1eb until tlJe bellt be paib: :l\ftrr1narb~ on£ (If fbrm pap~ t(Ji~ beut, 
tbe otbet tlJaU t{)t~ ba~e an ~u~ita 9uerela to be bif~ba~gcb; tb~ p~iJ.lctplll <traCe 
bert bt aU Ottt hlttlJ tJjtlf,Clnluftt hcm one ~ourt,o~ ttl i.llber$,tfjllf ~lU make no 
biffertnce at all;tbt partp oUlllJt to babe but one fatl~fan:otP ~;temtton) anbbere 
be {Jab fo in tbt ct!ourt of C .. ,B. Il,p tbe ~X'emtion upon tbe ~lt'gtt) flnb a fati~fa· 
.tto€p benefit i~ tile anlp btntfit oflnlJicf) tbe oeber f{jan babe abbantall£, fOt bi$ 
fadng bifcljtl'tgeb of bi$ :1Imp~ifontncnt, being talun bV tbc Capias ad farisfacien:: 
dum: !l Capias i.- a begun ~tecutiol1, but not tbe fruit anti effcct of 1!a1u ; it 

!~E:I~.6i.f~:? appear$l1p,3l fL 1$"£01'47. a \lltna~l1<lfJ;tcutioll, ltlbicg i-tpapmmt, tbhH~ ~be· 
fruit anb effect of ?law, anb wltb tbt~ aaree~ 4 E~ 4.3 8. ~lfo after an <!CJ;£cutlOn 
{tV an .elegit; ift~e Ranb bt aftrrwarb~ ebictcb o~ tbc Sfubgment reba:rfctl bp a 
~l1}~it of ~l!tQ~,tbilf f{)aU mil.he no alteration in tbe lttafeJoJ tbi;j fbaH be abjubgeb 
tbe'foUp of tue partp to elect, to babe fucb a mallncr of €:remtion)~ up rge iubicif 

~~kc s· pars b£ bab no p~ofit; but ltll)ere tlje partp tauItI not l)abc ~~ecuti~u) ~lf <,;oke 5 pars 
0.87· &c. t~ ~7' in Blurpfidds ~are,ltl[Jere tOe partp takcn ~ :limp~l[oneb ble~ tnp~lrOlt,tfiere 

tbe taking of tbe otl)er .ht Ia1!lful,anb be ff)aU no~ !Jere f)a~e a~l Au~ita querel~, be~ 
cauCe tljere 1Ua$ no fatt~factton bv tbe brat{) off}tm t{}at bleb tn ~~tfott;ani.'J It up· 
pear~ bl' 4 H~ 7. tol. 8. tbat tbe ~obp' being taken, i~ b~tt a~ a plcbgr,tiirtcbp to 

4 H, 7. f. S. compel anb cnfG1cc tIle partpto pap tbe .fOrbt) anti fo tbl~ apprarg bp tne ltf)Jit, 
@fo ebictiott 1lJ~ rdnrfai bp. ~it of ~rro~, mall make no" oIteration in tlJc <trace 
if it mere fo ; but t(lft£ i~ no fueb matter bcrcl{mt toar tbi:~ remail1~ a b£rp dear 
anbplain <tr'afr, tbat tbe~aintiffbere in tbe Audita qlle~ela, oug(jt to Ite bird)at~ 
,dHmt of ~~i{Ol1,. Haug~ton JuHice. ~be.bou!1t b~re ,,:,rtfetb u);!on conffiJ~ratio~ 
oftb£b!ff'~re~lteof<!l:):ttut~n~:,bcre a Capias a~ fatJ~facle~dum ; t~ no ratt~fa.ctt: 
on;tbe fame l~ onIp ad fau,staclendum, but not t!t ratJsf~ctlone ; an~ tbe ~.te!utton 
bp a Capia~} j~-1tO ~J;€cutton; tlJc boubt ~I?re onlp ~rtretlJ toucbtl1(t t(Je ~ultur~ of 
an <!E-,:tcutton bp an Elegit: !lull n~ to tbl~, b~ ltlbrd) batb an <!E.retUtlOn bp an 
EIc?-it,bat(l bp tbt~ fncb a mcfent :)(tttrrellm btm,a~ tbM be map well grant tbi~ 
obet Mta ollotbzf, tbe renfon upon tfJe ~tatuteof 32 H. 8. cap. ~. tbat if tbt~ 
llanb be ebictd)-, be ff)aH ~ab6! no rrmrbp;bp lUap of a re:c;trcnt,. bectlufe be IJtlt(J 
once {lab apleni'l'Up:t.tetutton)~ no apP06ttonm£nt can be bCte)Wltbout ali qudfi
onjonbfo tbe biffttettce tuiU appear to be bctp manifetlllultlccn an l'~rcuttoJll1p 

. Elegit 
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Elegir, bp ltlbicb b~ barb a termi W.boUp it~ bim, to grant, o~ to affilJn obet, ani) 
tbe 1Dbid) i~ a ratt~fa~o~p ~~eCll~tOn tn tt fel.f, ani) anotber <!lx-rcudon, 1tlbirfJ 
bfnot fo; nnb fo tbe Capias Uert tiTuei) o~t ull)uilIV' anb tbcrefo~e tbe 19Inintiff' 
in tbi~ Audita querela, b£i~!J taftctt nnb tlllp~lronci) bV fbe ~apias, ougbt to be 
bifcbargdt. Coke chief )ultJce. ~Uo1tl tbe :liubgment III tbl.~ ~ourt, to be fo~' 
bifcbarge of tbe partp taken bp tlJ~ Capias; ani) otter tbe fit~ partp b~ing~ a. 
m~it of ~rro~" ann rebcrfe~ tbe firn :lrllbgmrnt, upon 1ubtrb tbe Elegit tna~ 
bab ; lllc (bnll lleber o.fur (barge tbat ~urtp, w~o mup bcfo~c bifrbargeb bere 
bp tbe :J[ubgment oftbl~~ourt, brctlufnt mu~ fJl~ <err~~, to take tbc bobp ill 
etecutiott, tubere be cmcrbt ~ot [0 to iJ.abe bone? al1i) be bang oncc btf(~argei) bp 
tbi~ ~ourt, ffJan not bl? ogfll11 tukfnt~l cxccutton fo~ tbe fame matter; tf an ntti~ 
on of }Debt be b~ougbt arrainll a ctbcnff fo~ an cfe'ape, ani) be barb bi~ bobp in 
erecution; afttrtuarb~ bc batb tbe monep bue~ paib unto fJilll, ani) in bi~ purfe~ 
antf tben tbe <@tiginJI :l(utJgnlCllt i~ reberfei) bp a lW~it of <!Etro~; tbe portp 
b11 tl}i~ fball not be re110zrb to lJi~ manp ~gain, ftcc~uf~ t~at tbi~ lt1a~ a tbing 
erecutcb,alli) fo tbe €ourt aU agreeb to rdtehe tbe ~hunttff tft tb~ A ud i [3 querela, 
ani) to frce anil bifcl)arge {lhn out of1P~fon unjuffJp, ~ni) ilIrgaUp taken, £tub 
imp~irontb fo~ tbe fame befit, after a fatt~f~tto~p execnttoll bcfo~e batr, bp an Ele", Judgment for 
gir, againtl tbe otIJer tbat 1Un~ bouni) fo~ tfJe fat1;le ~£br" 811tt tbercfo~e tbe !linIe o.f the Plai?riff ir 

, tbe ~ol.trt toa~ ; qat Cowley tbe partp l{)Ialnttffm tbt~ Audita-querela f{)oulb Ife the Audua q~c
biftbargeb, & quod exoncre,tur de executione Jud'icij pr~dld. anb tbi~ bp tbe fJaulc of ~~:r t~d~e dla-
tbC€onrt, fo entrell' a(to~btnglp.. '; g 
~nb it a}:1pcar~ bp tbe ;25oo&~, iubtre tbi~ matter concetning ~ttcution~ to 36 H. 6. fol, 

l1e taken, t~ bebateb, a~~p;6H.6:toI2;.altb24.tbepartp mall not ~e cn;23, 24., 
fo~t£btotahe tbe~oi:Jpfo~b~~~retutt~n; bp 220ftbe 1100k o,t AHlfts, pfaclto 43.22Affir.l?Ia~ 
hll}ttt tilt bobp t~ token til ~r£cutton fo~ befit; tbe i)Iattttiff'tbere fbaU not 43· 
babe on Elegit no~ a fieri facias: fo~ tbat t'~e taking of tIJe bollp, at l)i~ [uit anll 
p~aptt" i~ a full etecurtolJ : oni:J iflje ilie~ ,o~ ~fcape~, b~ ffJall not babe anotfJer 
ttuutton. ~. 5· E. 4, tal. 41. rqrbe ~hllnttff upon btp :l!ubgment p~ap~ an L. 5' E. 4' fc.l. 
Elegit, a Nihil returneb; nnb fo p~ap.dll attb' bUb a CapIas; but tbcre by Mark~ 4 1 • the entry. 
ham chief Juftice of the B. R. anti tlJe Chief Jufiice, nnb otber :l!ubge~ of tbe upontht! Elegzt 

c. B. b~ ougbt not to .l)abe a Capias nfter an Elegi~ ; fo~ tbat tbi~ i~ tbe bigbeff 
executton tbateau b~ lt1 tIle 1l!a\u; ani) ~bc,ent.rp l~, quod .venit, & elegit execu", . 
tionem fuam de rnedlc:ate, &c. anb fo l~ tt nrC!) to be abJubgcb. Mich. 30 E. MICh. 3C E., 

3• ann fo ltp Newton, !tt 19 H. 6. fol.4· Imtupon a Nihil returnrb ~e map W1.ab~ 19 EH 6'~011+ 
b t fi · t' f EJ' , y y ~ 17 +1004-an Elegic, u no en aCIas a tet' an eglt. 17 E. 4. foJ.. 4. 2n Capias aftct' an &c. 

Elegit, giben IIp ~tf!tutc, ~otb not r~n~ai~ an rtrcutipn at tJ)e €'ommoll 
~atu. I 8 ~. 4._ fo~. I I: n Capias afret a hen facIas, tnbcre tbe ~J)l'riff' returlt~ a 
Nihil upon tije fien facl1s : ~nb fo .bP tbe ~ue perufal of tbefe ;l!;ook~,anb of tbe 
~utJgr~ ~rgumeltt~ flefo~e)t!le feberal htnb~ of ~~ecution~ lUAp tbe Detter be 
unberllootl Ill' aU.. ; 

The 
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The Lady St. John Plaintiff, againft Piott 
Defendant. 

Entred, Mich. 9 Jac. B. R. 
Rott. 576, or 676. 

Part·:lI .. 

1- a lW~it of erro~ to rebetfe ,a ~ubgment gibclt in t~t C. B, in an ~ttioJt of 
2 . Cr. ; 29. ~obenant, l1~ougbt bp an 2nffignee J fo~ b~eaclJ of €obenantJf; tbe €afe apl1ear~ 
AWrit of Er- eb to be tbi~. ~ir Oliver Cromwel babing tOe reberfion of one bouCe in fee fil~ 
~~n~~~ntt~d~- pIe, anb of altotber bouCe fOt pearJf:l Up a beeb grantJf a reberfion of tOe fice fim~ 
B. in covenant: pIe ljoufe to one, ~nb bp anotber jOeeb .(ttant~ tbe reberfion of tbe term aICo un:: 

to bitn; tljequellton lua~, lubetber tblJf' atlignee f{)oulb ljabe tlne,o~ t1llo m~ittf 
qf "-tobenant fo~ b~eacb of "-tobenant. : ~t luaJf abjubgeb in tbe c.. B. fo~ ~lber~ 
man Piatt, tbe ~laintiff tbere) tbat-bc ffJoulb Ijabe Out one ~it of "-tobenant, anb 
':lllbgment tbere Co giben accotbingIpJ upon 1llbidJ :l[ubgment a m~it of ~rro~ 
1l.laJf Ijere b~ougbt, but not fo~ tbe matter in 1!a1llJ 1llbtcb relUain~ unquellioneb, 
but fO~ (orne otber collateral matterJf e~p~etrrb in tbe jOedaratiolt. ~Iberman 
Piott, tbe ~tlignee of ~ir Oliver Cromwel , anb ~laintiff in rbe 2f!ttion of ~obc
nant CetJf fottlj, tbat ~ir Oliver Cromwe),beingJd3eb in fee, of tfie capital meC:: 
ruage, anb aUo polTeiTeb of anotber boufe fo~ pearJf \ bib lleafe tbrm bottJ bp ont 
JDretl to tbe Uabp Sr. John fo~ I 0 pear~ ,in anb bp 1llbiclj l!eaCe fbe bib €obenant 
fo~ to repair tbe boufeJf.) 1llitb aU neebfull reparatian~ buting tbe term, anb af~ 
tetitlarb ~ir Oliver Cromwel, itp titlo rebetal jO£eb~ atligneb ober tbe reberfionJf 
Ill' bab in botb boufeJf; unto ~Ibctmtln Piott, tuljo fo~ b~tacb of €obenant Il~ougbt 
biJf~ttion,bab bi~ ~ubgment, anb upon tbi£1 :1!ubgment a 1W~it of erro~ b~oulJbt. 
George Croke fo~ tbe ~laintiff' in tbe W~it of ~rro~ J mobeb rbat ab~eact) hta~ 
atrigneb , but no b~eacb affiglleb after ~ttourmnent, anb tberefo~e'tbe J)Iaintiff 
in tile c. B. faileb·in.tbi~, be bring but an ~tTignee of tlJe reberfion; one part of 
tile "-tobenallt 1t1£l~) to lealle tbe tl)ing$.bemifd.l, in a~. goob rep~ir a~ t{)c founb 
tbem; (J£ ljatb alCo aUebgci) t{Je collen£lnt to be O~ok('J1 tn Cucb tbtng~ I fOl lUijicl) 
no ~ttion bib lie, anb entire bamage~ gillen, anb fo tbe :l!ubgmtnt in tlJi~ i~ er~ 
roneou~: be ()atb alfo' aUebgeb a b~ead) of "-tobenant fo~ tbe b~eaftin!J of none anil 
pabement~, hlbicl) 1Ua~ l~O c!luCeof:l.ction.; alfo be barb atrigneb , tba~ tbe tllaf~ 
1lla~ b~oIten, but not cnrrteb alu:'1p , non .dlvulfum fed [ractum onlp : tOt.S ltla.s no 
raufe of lnction) pet entire bamageJf gtben fo~ aU tOefe b1cacbe~ ; anti fo~ tbip 
caure tbe 9[ubgmcnt erron~ou~ )anb to tbi~ purpofe tbere 1tta~ a. ~ afe lnbicb i.s ci~ 

C k teb Coke 10 pars, f. 13 0 • a. tn Osborns cafe,betitleen Poley ~Ialnttff' agail1ft Osborn 
fo~. ~ ?,~~ b~i~ J)ef.enbant, Mich. 14 &.15 Eliz •. B. R. an ~ttion or~~efpar~ btOl~gbt fo~.b~el1ftin!l 
Osborn, cafe. of bl~ ~lore~ ~nb beattng. ~f bl~ ~erbant, ~nb 1n ot~ jOedarat.t0n be bIb not lap 
&r. per quod fervltlum fuum amlhc : bamanCJf enure gi11en anD fo~ tbl~ omiffion in tbe 

lDeclaration). tbe .:l[l~bgmrnt itla~ arrelleb; felleral o.tber ~teacbe~ aIJellgtb fo~ 
t1.lbicb no ~~tO~ tub ltc, tbat ~odtJf anb ~ep~, anb ~tnn~ tIl tOt ~iltterp hlere 
mitrillg,anb it bID not appear 111 tiJe lDedaratton, tbar tbete ttHl~ anp tbere at tbe 
time of tbe i!eaCe matte, anb fo not goob) anil fo tbe :J!ubgmcnt rrroncott~. fOJ. tbe 
i)cfen1.lant ~t hla~ urgeb ; rm:bnt tbere are tWa €ollcnant~ containctJ in tbc :i!eafc, 
one to reptll1: burtng tbe t~rm; tbe otber, to lcabe all at tbe cub of tOc term, in 
a~ goob repair, a~ at toe tIme Of (be lleafc mabc , anb it i~ fet fo~tb in rbe IDe; 
daration, tbat be bab not bone fo 111 parcdla prxmiiforem, anb namc~ tubcrein prout 
fcquitur, anb (0 natU~~ them aU, an~ fo b~ougbt Oi~ 2Ilction occafione preditb~ 
conventionis [rad-x; tbl.S 1Ua~ tbe Wttt) ani) to t!Je 9(UQ1) in an ~ltion of ~o-

bCUiU1t 
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ben£lnt be map affign t1l1entp tn£ltter~, anb tbi~ f{)aU not burt tbe matter, but 
otbertnife it i~ in bebt; tbere tbe :]rur!l ma!l feber tfjcfe matter~, anb gibe ba~ 
tnage~ to Co mucb; but tbep mall not fetter tbe~e .IDamagep>, but tb,ep mail be ew 
tire acco~bing to tl)at be I)atb fuffercb, anb fnllalneb, occafione predict:!! convcntio-
nis fracta:, but not to make anp feberance of tbe fame, a~ to billingnifl),anb Cap 
fo mucl) fo~ one tl)ing, flnb fo mu~b fo~_an9t~er, but otber1t1ifc)it i~ to be il11t1alle 
£lnb ttefpaf~, tbere bamage~ enUre gt~efttg not goab : alfo)1l1b_~re parcel oftbe 
tbing~ a(ligneh fo~ b~t'tltb, a~e matertal, aJt~ pared not materlal,tJ)e :]rurp ar~ 
ngn~ entire bama!Te~, all 1tlbteb 11la~. materl~Up aIIebgeb, b~t not ~Ot aU, 
tubitb tuil~ affigneb generaHp. Doddtli4ge Ju{hce. rQ!befe~X'ceptton~11lbldJ babe 
been taken, tbep bo rell upon tl)c 1t1o~bj of tbe 1!eafe aub ~obenant~: there 1l1ill 
be a great Difference betme"n an 2flttion of ct!obrnont anb an ~ction of Walle; 
aub tbat fame t~ing bOlle, map be a b~cac~ of ct!obenant, lll1)lcb ffJaII not be 
tuafie; tf)i~ cafe tlJetefo~e ijt fit to be tonfibrreb of ; anti tbot tbe ct!ourt map be 
tbe better atlbifeb lJerei!l,tbrp bcfir~b ;.25ooft~ to perufe.; anb fo fo.& tbt~ timf,tbi~ 
cafeb.la~ abjournebunttI anqt{Jcrttme. ~fter1t1arl:l~ (5) Term.Mlch. I I Jac. B. R'

T 
.. . 

tbi~ cafe b.la~ mobelJ ,a!.T~inlo~ tbe opinion of tfJe '9rubgejt bertin. Ha ughton J U:o I ~1~~~ :~~. 
thce. ~cre tbe rcbCrn0111~ granteb Of batb tbe boufe~ l tbe ~obenant llla~ to te:: &c. 
pair capitale meffua2,ium, anb ttl repaIr lhucturas of tbe otOer bonre ; fo tbe €obc:: 
uant e.rtrnb~ follotf) boure~t Dodderidge Jullice agreeb 1tlitb bim berein,tlnb tbat 
tDe€obenantf}ert {toe~ unto aU ; tf)e b.lo~b~ are quod fulhnercr, manutenerer,& re-
pararat, tbefe are tOc 1tlo~b~ of tOe €ob~ntmt, ac etiam, manuteneret predic!a premjlIa~ 
tbi~ (tor~ unto aU; ttructura, & paviamenta, are aU one; tOe €obenant alfo 
JJoe~ fnrtber, ac ad tinern termini [ufficienter,manutenta, palata, fenflta, to pieli) Up, to 
mtlintain, fullain, up~olb aUb repair, tbefe 1u(J~b~ are of large eX'tent, anti goe$" 
to tbe luljolr. C~ke chiet J uttice; ( maintain )tbt~ 1tlO~b gOt~ totbe 1nbole; tbe ct!ur-
trIage i~ parct~ of tbc !Joure, ani) batb paf~ hlhO tbe fame; anti tbe ~ilrmcr,01 
~rnant cannot:tafte al11ap t~r pubcmcnt from tbe ct!uttdage, becaufe ithtpatceI 
of tbe fame; thefe ®bjrutomfhlbid) babe bete been maile, are lmclifte minurre de. 
cima: ; ~lJeIb~i1 arc parcel of, tbc boufe, not to be.taken awap. @bjcction malle, 
bccaufe it i~ not fbr1tJcb tbftttbe $)bdbr~ 1tl,cre fircil ; prima facie, it ougbtto br Ca 
int£ni)eb~ tljot t(jcp 1tJere fire)); anti tf)efe ill)) paf~ unto tbe 1!dfee bp rbe neaCe, 
~ t{)erefo~eto beintrntlclJJ tbat tbcp lt1e~e fir.cb;o$ to cb~,1nO~b~J divulfa & dirupca, 
anb tbe 1I!elThe 1tJa~ bp <rrobenont to matntotn, to fUlhul1, (lnil to repair: it i~ 
fet ro~tb fo~ b,~cacb, t{pt t~cp 11.1i'rc tr ad-a l & d rupta, & creterarulTl pr:!!rmiIarum prout 
fequitur, &c. ~fJht i~ gool) anti fufficicnt, otf)crwirc pou wiH befeat all tbe 4!obc. 
nant~, anb a pabcment afro HI ltruCtura, fo~ tbep < uf'c 1Hme to finiff) it: if ·bfl, 
magi?~ 11.1ere febcraiI!l aff'cffd., it mull t~CI1 be intcnbeil to be ilone at Ccbcrai 
timc~+ Dodderidge JuHict. ~U mMter~ of fact, arc {Jere confelTcb , anb arrtt'ctl 
bp borf) patth'~ •. ~bc ~outt bill aU arrrce in ~pinion dcarJp <; t{Jat tbe :J[Ubg:t 
mcnt 1nu~ 1urU glbm, fmb no erront at all tl)efCtn : but tbe fame ougbt to be af:: Judgmem 
firl11Cb; ani) fo bp tbe JJiu1c of tbe €aurt, tte :Jutlgml.'ut fo~mcrIp gibcn in tbc affirmed. 
C. B. 1Ua~ affirmtb. 
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Rawlins Plaintiff, againft Barret 
Defendant. 

t~ 

Entred Micn. 10 Jac. B,,~. 
Ratt. 668 • 

• 
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~ ~~~2tf Er- I ~ a W~it of <e~ro~~ to r~betre a ;lrubgment gib"n in tt W~it. of~rtitiott~ 51ft 
ror upon }udg- 1tla~ tfJdndl 1n tbe W~tt quod lllfirnul tenent~ tbe otfrer pieabeb) quod Don te
men!.to make nent; bereupon tbep 1tlere at ilTue, anll fount! bptte :}:urp, quod intimuI tenent 
partltlon. anb fo ~ubgment to make ~tlrtition : upon tbt~ :linbgmcnt a m~if of ~rro~ 

b~ougbt, anti fo~ <erro~ affigneb) i1ccifufe it 1ua~ not ff)r1tlrb, botu tOt, _db. 
George Croke. ~bi~ i~ no <erro~, being tbe courre in tbt c. B. anti fo i~ tilt ;1;ook 
of <!fntrie~, 1tlit{Jout f{)dning Coment, ann fo are _~n tbt ~dlbent!fin ~oint. 
~t1tla~ urgeb-bp Glanvil fo~ tOe ~Iaintiff', in tbe m~it of ~rro1 ; tbe tafe 1lla~ 

St t t f' furtDer, tDatafter tbi~ ~ubgment giben, 011£ of. tlJcm bieb : alfo tbe jOedaTati-
31a~.~~cap.l. oni~ contra formam fiatuti, ani) tD~reare two ~tature~ fo~ ~a~titiet1 (S) 31 H. 
{re. 8. cap •. 1. & ;2 H. ~. cap. 32 • anb It borb not appear upon tubttf).tJf tfJeft ~ta" 

tlttel1 be botb bedare. George Croke. ~fJe bifferente rom be, robere it i!f frt:timpfe' 
9!anb, anb \tlbert not, but Come otIler pa rtitular ell ate, be it in tail, fo~ life, o~ fo~ 
'Pear~ ; \tlbere it i~ fee~umpIe, tl)ere not to f{Je1u. Cornent tbtp bib boln; otl}er~ 
wire itil1 in cafe of a partitular e11ate. Croke Juftice. ~n tbe .~it of ~artition, 
tllere are tWa :ltubgment~ to be giben, tbe tid} i~,' quod partido fiat;' tbe, fctonll 
'9!ubllment i~, quod pahitio facra, tit firma, & tiabilis :'after tbe 9!ubllment fo~ tbe 
it)artition~ oue of. tbe lD",rtie~ bie~~ anb tbe otller twa b~inll a Scire facias, a~ 
lDaullbter~ anb ~dr~, ani) ba not mew bow: mbere in tbe !!ioU, tbere i~ 110 
feconb 9lubllment elltrcb~ but onlp, quod partido fiat; 6cre t{Je lW~it of ~rro~ i$
lJ~ougbt too foon~ befo~e tl:np ~artition {Jab. Doddeiidge JuHice. :lin Barkley.aub tbt 
9!abp War-wicks Cafe, tbe l1f)~it of ~n~o~ 1Ua~ b~ougbt after tbetnrll :lIubtlmrnt 
in i&artitioll, anb befo~e tbe Ceronb, ailb tbercfo~e rulcb to bt bab, tbe fame be· 
ill~' b~ougbt too foon ; fo~ Itefo~e tDe Ceronb :l!ntrgment,. tfJere i~ no perfect i'ics: 

2{ r:. ~. fol. 9· co~b bert to tbi$ parpoft; ~ee 2 I E. ,. fol. 9. placito 25+ In an 2Ilccompt. Man Sf~ 
p aClto 25· condary info~meb tbe ~ourt. tl)at tbi~ W~it of ~trO~, upon tl)e arll :lInbittment, 

anb btfo~e tbc feranb, cotlle~ too foon, anb fo it batb been biber~ titlle~ bat rUj: 
ieb ; tbe ltlbole '~ourt a greeb, tbat.tbi~ 119~tt of ~rro~ hta~ not turU b~oltgbt~ anti 
fo tbefame tobe qn~fbeb+ 

Re'le 
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• .. 
Reve Plaintiff, againll: Harris ~ 

. Defendant. 
,. 

Entred Pafch. I I Jac. B. R. 
Rotc. 68.2'J 

• 

• 

I~ att ~ttion ofbebtupoll abonbof roo J. pur1;t~ptneltt of 50 1. fIle ,IDefenbant An Aa~o!1 of 
, IDemanb~Oyeroftbr:n;onb,lanb of tbe~onbttlon) anbtbefamcappearebto ~eb~~p~n a 

Ite fo~ tbe fabing of tDe ~la intiff'bartnlef~,betng ingageb fo~ bit~,~ a~ bi~ fure: h~r~le~. ave 
tp in 100 I. ~onb, fo~ tbepapmentof 50 l·,itbe roefenbant totbt~ pkab~,~od 
nondanmificatus fuit; t{Je ~Iaintiff rep~ieP, ~nb flje1l.letO tIlat tbe )'0 I. h1a~ not 

"p,db,tf}at tbere hla~ a ~apras tlgtlmtl butt fo~ tbe Cam~;anb Co be~ebp ~e 1ba~ i)~m;; 
nifteb: anb tn{Jetber tbl~ matter ffJetueb 1na~ a fuffiwmt ball1ntfi(aUl)n~tG nuttY ~ 
{lim to bi~2Iltt~on hl~~ t~e ~ttdlio~,anti (lelb bp tbe ~outt tba~ it 1tta~acto~biJtg 
to Bfoughtons Cafe~ MICh. 42 & 1.3' Eliz. B.. R. ant'f Coke 5 pats. tol. 24. 1tlbere tbe 
~l.aintilt at tbe ba.p paitl f~e ~o. l. to rnbe till? pen,alt,p of tl)e ;1Ol)~b ,feeing none . 
tl}etereabp to'pap It,antl tbt~ abJubgebfot tbe ~Iatl~nrr,al~btbat bl~ papml'nt of Coke 5 pm, 
tbe· L 00 l.1na~ a tJamage an6 OatlU unto btln,anb tbl~ be btD to p~ebcnt a greater fol. 24, &c. 
bal.'t"; a~b:foi~ I8E.~. fol; 27. tbutin Cucb a~are,.terro~af.~uiti~~.fuf:Ud:: 
tnt tJatnmnctlttatt, anb fa tbt~ befault of p~plllant;anb tbe Capras upon tijt~ ,dTu~ 
ill!T ant againll tbe ~Iaintiff) i?1 a fufficitnt bamnification, tIJe hllJole ~ourt. it· 
nreeb bereill deadptbat bp tbt~ Itonpapmrntoftbe 50 1, ant'J fotbe Capias gom!,T Judg~~n! for 
fa~tlJagainlllJim,b1J tb.i~ !l~ lJatf) !lot Cabeb ~hn lJorn~Ief~; tbn~ tbi~ t~ a dc~r,the Plamnffi 
b~e~tb, anb ~bc ~lamttftt~ tfamlllfiell ~P t~t~,attb fo tlt tuell intttuIril.mto l)t~ 

, ~(tlon agalnll tIJe lDefcnbimt,upon tbl~bl~ CRuntet ;13onb) anb Co Up tbe rule 
of tbe ~oUtt :lubgmcnt 1na~ gtben, anb fa fnfrcb fo~ tbe ~r.inttff, 

• 

Card" Plaintiff, againfi Pac~ and Baker, 
Defendants. . 

Entred Mich. 10 Jac. B~ R", 
Ron. 463 .. 

I(~n.lt ~ttioll of ~rerpnr~, bEare Claufam, & liberam warrennam fregit, & Intra: ~n ~a~on'of 
v!t, ~n~ fOJ tbc ~igging tbe grounb, tbe lDtfenbaltt~ pleab~ Non cuI p.tp pact) b:~U~~l: 

anb Junlfi~~ ltt tbl~ manne-·r (S) tbttttbtl'placc ttJl;ere. l~ a place in Harding;tbat againfi Com' 
tbere i\l a ~~mo~ t{)erecaU,eb Harding ~ommo~)tbat ~ir Edward Carril" fat~~t moners. 
of fbe PIIlUtttff, tnl) fto~etbt~ plate tt.lltb <ttoml'p, anb fo tuc falr;e tame til Ri:: 
chant ~arril tl)e ~laintitt bi~ i>on tubo bab €(lnir~ t{jerc,rmb malie bolc~; tbat 
tbt ~beep of tbefe lDdcnbant~, anti of tue rell of tbe ~olmllom'ni} oftClt fell 

i) . into 
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into tf)cfc boIc~ J onb fo 1tlere ~tttt; bp reafoll tubettof, tbcfe .IDefeJlbant~ came 
lUlt6 f!?rrct~ anll bib d)arc tbe ~onie~,anb biggeb bo1tln tbe ~~~o1tl~ anb fiUd. 
up tbe bole~ Jo~ tbe better p~crcrb~tiCillOf tb~ir ~atteI: anb l'n]opment of tl)~ir· 
~omm(!n, anb fo jufiifie ! Upon tbl~ tIlt ~Ial1ltlff' bemurreb, tbe onlp ct1luetllon 
1tlfi~,\t1bl?tbcr tbi~ 1ua~'a goob ~uffiffcatiollO~ not. George Croke f(J~ tbe J)[~in· 
tiff,tbnt tbi~ :]nfiification i~ not goah ,fo~ tbc ~ommon~ batb no remebp glnen 
unto bim but to taIte bi~ ~ommon mit{) tbe moutb of bt~ ~atteI; an~ bere tbe . 
:Wlaintiff batb free m>arren itt tbi~ place: ~ '€'oml~oncr l~ ~ot to ilttlutb tbe 

12 ft. 8. f,2. 3· ~o~b of tile rOil;tbc rellicbp 1tlbitb 0 ~(Immoncr batb-,t~ an ~ ctt~tt npon
T 
tbe €'afr, 

&c. o~ an ~ffirc;it flppcar~ 12 H. b. f.2. & 3' nnb 13 H. 8.fol.1 S''',ltt Slmoode Harecourts 
~are; tbat a €'ommoncr lJatb not{jillg' to 13a, Jut ta tahe bt~ €'OlUllWJJ 1tlitb tbe 
lU!)utb of bi~ ~attd; be i~ not to babe an 2fLction of ~refp,af~:to tbi~.purpore, frt 
4H'7.to!. 3,& 15' H. 7·fol.12. Hilla~. 29 Eliz. OldJ~hl1nttff'"ag~tntl.Cunney: 

4 H'4' f. 3' &e. ~n ~£tiOl~ o.f ~t('fp~r~ b~o~tllbt Allamtl a €'ommoner fo~ cba~nlJ' In bt~ War
ren, ani) fttUtllll of 1Ji~ <!!otlle~" tuba pieabeb tbat tbe $!onte~ bIb Intrear~, aub fo 
bib futcbarge tljej!ani),m,tiJ btb bmnaae ~ot.ftt €'olntnon~)anb fo~ tbt~ eaure 
be bib kin t()rm: Upon tbt~ ~lea tbe ~Ialtltt[t bcmurreb In 1!atu,illlb abJubgeb 

Parch,.H' Eliz. tb~ ~lea not goob, anb tbat tbe ~O~lOl!Cr ~ollib n~t jullifie tbe killing of tbem, 
;s- R. &e. Pafch. 4~ Eliz. B. R. Rot. 434· Bellow Ia,tnnff', a~a~n1l Laoqdoo .ID~el1bant.:lIn 

an ~£tionof ~rtrparJ1 b~ougfJt fo~ afinll anb IriIItng of bt~ €'onte~ ; tfJe IDe" 
fcnbal1t pleabeil Non culp. rulcb in tljat €'afe, tfJat t{Je 1!o~b map' bo a~ be will 
ltlttb f:Ji~ o1tln foil; be map citber babe' .IDear o~ €'onie~ tbere,a1l0 tbe otber tan: 
not kin rbem, anil fo it 1tJa~ tuleb againtlljilll,Coke5 pars, fol. 104, in Bou Wons 
~afe:~f a man makeq!ollp, ~tl~o1tlgitt bi~ otun~anb,1ttbitbinrreafe ta fo great 
a number,tbatt{Jcp burtt be l!alltloff)i$ ~eigbbournqt ai:Jjopning, fJe tannot 
f!.i~ t~i~ babe an action upon tge c€afe,but a~ Coon a:-« tl)ep come upon bi~ 1!antl, 
11je map kiU tbem lal.t1fuUp : ~cre tbep jttlliffe tbe buntin~ anb bigging bOWtt tbe 
!lolc~, tbi~ :1[utlification i~ not 1l00~,~ fa tbe ~Iainti{f to babe bt$ 9rubgment . 
.,f,ir R ()bert Hi [cham fo~ tile .IDrfenbant~,tbut tbe 9(ulhfftation i~ goob, ~ tbat bp 
nutbo~itp in nom . ~be ~afe$ befo~r rememb~eb mere fo~ killing, tu{Jiclj mull be 
. agreeb coull) not be jufiifieb,uut tbe 4!bafing tbert neber came in qUttliOll,12 & 13 
H. 8. not;.ruleb tbere, Imtonlp controberteb,~ttno againtl t1na: ~fJe chief Jullict. 
tl}cre foltbe €'ommoner; tbe iliffetence 1tri1l be, tnbere a €'ommoner botb inter, 
metlbIc mitb tbe foil de novo, onb lnbere fJe onlp refo~m_~ a mir:fefanc~, 13 H. 8. 
tbere {le mcblcil hlitb tbe foil de novo; if tbe ~er:<!~enattt tlo indofe, tOe €'om. 
moner map pun tbe famebo11.lnallain,fo~tbi~ onlp fo bone,torefo~mtubat1tJa$ 
ilone: :1[f tbe 1!o~b bo make a if)onb on tbe €ommon, if tbe €'ommoncr, not~ 
tuitbll a ubing tbi~ batI) ~ 0 nllllon fuffidrnt )tbi~ i~ gocb ; but if aU tbe ~ommon 
be taken up in tbe~o1tb,tbcp. map'11.1cH then Iet out tbetuMcr,anb fo enjop tbeir 
€'ommon-,~ tbi~ t!Jcp map jutlifie in 13 H. 8. tbere tbe €ommoner mebJeb 1tlitf) tbe 
foil de nozo ; anb tbo tbi~1na~ to h?rin a1nap tbe1nater,anilfo tberebp to mcIio~ . 
rate tbe €ommott, pet in tbi~tlJe€'ou~ttQere 1tl.a~ bi1tiileb t1tlo a!Tatntl t1tlo, Co 
tbat a ~ommoncr map rff(!~m tbat 1nblcb l~ £tmlr~)~ to tOe p~ejubtce of tbe €'om~ 
tnon,but not to mebblc h1ifb tbe foil de no~o: .~gain a~ tbi~ €'afe i~, tbe '~l'r:: 
tm:enallt mall not take anp ubbantage of tbt~ bt~ o1nn iu~onl.T ; a~ if a man taftt~ 
tQe <tlJoob,l'i of I. S. anb carric~ tbcn~ uponl)bt own1!anil, I. S. map 1tlen juffifie 
IJI~ c~ltrp upO~t tb"'1!anil, to take bt~ ~oob~, anb ff}all not be punifl)eil fo~ ti)e 
~ame l1t all actIon of ~rcfpar~)anb tbtl! tt ffJall be l,a1tlful fo~ one to remobe 1tlbat 
1:1 ~llttful tlub a bamagc to btl,n ; to tbt~ p~rpofe l~ 8. E.'4. fo1. 5. anb 9 E. '4- 3)' 
lubt~b. come to tfJe reufolt ~f tbl~ €afc 110~ In qurftlOlt. Haughton JUIHce. ~be 
~ctlon of rqrrerpaf~l)erel~ b~ou~lJ,t fortbt~caufc (Sj Qllare Warrennamfregic &c: 
r<1!be, roefenbtlltt bl;11tlap of '9Iulltfirattolt, ff}ew~ tl)at be 11la~ it ~Otlllnoner, ttat 
l)eblg~c~, bo1tln tbe <fIOtt!1 bole~ ; ann antil tbet.n up aganb 1tlitf,Jout conffffilt(t 
o~ abo~bl1~g of tl)e 4rrefpar~, onb ~o t{)e ~lea not goob.p.vdqeridge Jufiic:c. ;1Op 
~~cfcrtp~ton)o~ bp $~ant of tbe ~mg a man map babe a Warren: ~f one 1tlbicb 

. batb 
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flatfJno Warten,bo put€onit~into an ~ttdorcb~~ollnbJJecannotbere 6abe an 
~\tiott of~rcfpar~) ~are Warrennarn, ft:d quare claufum fregit; ~erc tbe 2IJ,ction 
dr €rerpaf~ bf, ~uare daufum & 1ib~ram warrennam fregit, & intravir, be pleatJ~ 
Non cuI p. anb jltnifie~; anb rO bp tbt~ be confetTetb tIlat be batb a free Warren. 
Croke Juftice. ~f tbe ~laintiff batb a lWarren,tfJe .DefentJant cannot junifie tOe 
killing of bi~qtonie~. Haughton JuHice. ~onp:;25o~ow~ are incitJ£1lt to a War
ren. Dodderidge Juftice. 9lftbe .IDefenbant~ bab pleabeb Non Culp. to tbe ~r{'r
paf~ in tbe Dlarren, tbi~ batJ bren tben 111ell pleabrb" anb tbe l})laintiff muff 
tben babe mabe it to appeat unto tbe ct!ontt, tbat be bab a free Worrcll; but 
bere bp t{Ji~ ~lea tbep ljabe tonf£lTeb, tbat {Je {Jab a free Warren: ~f tbe JJttnn 
batb grant unto I. S. free !Warren ~n bi~ nanb, after1uarb~ I. S. maltc~ a freoff
IInent in fce of tbi~ 1[.anb, cttepttng tbc free Warren, I. S. map deadp afte~ 
1t1arb~ tnnRe ct!onll<;$OtOW~ in tbi~ 1!anb de novo, anb no~e tbe fame ttntb ~o:: 
l1ie~. ~~ommoncr Ulap tueU bifirain tbe €attel of a ~tranlJer,bl'ing upelt tbe 
cf!otntnon: but not fo tbe ~attd of. tOe 1!O~b, neitOer mapbl.' cbafe tbctn, tlJo tbe!1 
furcbage tOe t€otnmon; altb be fotb to tbe I1!punfeI fo~ tlje 1Defenbantg, tbat tbi~ 
Iail qra{c botb malte tOe .roCfcni:Ii'll~~ .ct!afe (Jere t~ be ltlitbout anp gUM quelholt, 
anb fo t{Je ~ourt 1ua~ dear of ®ptnton. tl)at t{Jt~ }J)Iea anb :Jlufiification of t~e Tudgment '. 
D£fenbunt~ 1ua~ not goob,a~b .fo ~p tbe fiule of tOt €'ourr, :J(ubgment 1tta~ gVven for thf 
ltett,anil fo cntreb fo~ tbe ~Iotntlf.f, If better coufe bp a bap giben b.1a~ not q,c1l.t~ t Idimift. 
ttl tbe contrarl' ; but no caufe betng fl)e1ueb, tbe ~ubgmcllt tJib ftallb. 

Bilfoord Plaintiff, againft Flint 
Defendant . 

• 

Entred Mich. 10 Jac. B. R~ 

Rott·536. 

I JI) all ~ttion b~ougb fo~ non~perfo~mattccof an n1tlarb mabc,tbt ~afe appeareb An Action of 
to be tbi~ ; tbe ,IDefenbont t1)eweb, bow tl)at be ~ tbe J)laintittl}atJ fubmittdt Debt for not 

tbemrd\lt~ unto tbe awaril of I. f. concerning a ~atterp btl tbe ~Iai1ltiff' upon performing an 
bim, ~l)otJib a~arb.tOe jD.efenbant to rdeaft tOe 2nctio~ ~nb tOc }f)lailltiff' to pap award. 
untobtlll 10 s. tnfatt~facttoll fo~ tbe ;l)attrrp:tbe ~Iatntlfffet~fo~tb tne :1D~ead) 
in tbbf, fo~ tbnt be trnb~cb tbe releaft to tbe ,IDcfenbant, anb be refufci) to feal it 
per quod acboaccrevit. rm:ue i)efenbantfaitb,tbat berefufeb to feaI it. becaufe tlje 
i&laintiff bab "ot paib unto bim tbe lOS. atuarbeO unto bitn, in fati~faction fo~ 
tOt ;l)atterp; fa tbat tUe quellion onlp wa~, Wl)etOer rUe reie,lfe of tbe ~ction, 
o~ tl)e papmcnt oft{Je lOS. fboulb p~eccbe. Hau!jhton Jultice. ~ r£lrafr l)ere 
i~to be of tbe ~ction of JlEatterp, anb tl)e papment of tfJe lOS. i~ to be in fatts':: 
fattion fo~ tbe ~attct)J. Dodderidg JuHice. ~{Je rdeafe i~ to be oulp of tbi~ 
~ttion of ;a;atterp, (! not to be a general rdeafe of aU otbtr matttr~, a.s if)e IDc: 
frnbAnt ruppofell:91f tbe aWarb bab becn fo~ one topap monp,(! tbe otbcr to mane 
a releafe, bere tlje pa)Jment of tbe monp ougbt to p~ecebe tbe releaee ; but in t~h'i 
p~intipAI €afel)ere, tbe teleafe i~ onipof toe ;l)atterp, anb not of tOc papmcnt 
of tbe 10 S. ~be €ourt dear of 4])pinion, tfJat bere wn~ a (tooi) b~ca(~ ani) tOe 
fame cannot l1el)dpetJ, fo~bptbi~adeafe ltifJitb 1na~ teni.i~i?b tp tbe ~:aintiff to 
tOe jDefentJAnt, to rca! acco~1)in!1 to tbe ~1uari.l ; t!lc papment of tOe lOS. mup not 
lip tbi~ tlifcf)argcb, oub tbcrefote tbe (ealing of tbe l1deMc 11cing tcnb~rtl to the 

jg) 2 • .ID~~ 
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;IDcfcnbont (Iug!}t to p~ecrbe, becaufe tbi~ J!ideafe goetIl onIp to bifcbarge tbe 
~ctioJt i1:$ to tbe $attl'rpanb bi~ refufal to Ceal tbhf,i~ a dear b~eat'b)allb fo tOe 
~lnintiff batt juff eaufe of ?£ction,anil bp tIle l1uIc of tJ)e ~ourt,:l\ubgmellt wa~ 

Judgment for gibell} flub fo £Jltreb rOt tbe ~laintiff, 
the Plaintiff. 

o Stillwell Plaintiff, againft Rider 

Defendant. 

Entred HiIlar. I Jac. B. R. 

Rot. 87S~ 

I~ an 9IIction of ~rerpar~ anb ~j~ctment,toltc~ning.~it~e of ~Oml110n, tbe rqri~ 
Trerpars aud de of ~it George Moor,tl)e ~erbtet paffeb agmnl't ~l~~ltle: 9ft l?-ta~ molleb 
EjeCtment for fo; bim nt ~rrl'l't of 'j[ubgmfnt, ti}at tbrre 1tta~ a mlC::trpal, tbe venIre faCIas Ile~· 
Title of COlJl- inlt mif-nllJUttleO, t{jefame bring-but of one place (S) wirley ;1ltberea~ it q)onltl 
",vIl. bnbe been of tWo (S) of ThurfI y anb Witley, aCCotbing to tbe ~oolt of 10 E. 4. 
10 E. . f. iO. tol: I~. £rnn Lacy anb filhers ~are, 21 Eliz. B. ~. Dodd eridge Jult.cc. €be vel.ire 
&c. 4 faCias l~ to be from t~ place 1tJfjcre tbe llanb l~Janb 1tJbcre tbe ~ommon i~ ; antll 
ante. 86,87,88. Co wOJcrc tfJe~ommoJt i~ appenbant. ~be ~ourt h1a~ dear of @piniont{Jat t(Je 

ver;lrc facias bere in tbhf <!tafe tua.tf mifa1ttarbeb; fa~ Thurfley is not 1tJitbtn t(Je 
~alloJ of Wiriey, anti tbe venire facias being bere of Widey, raping notbing of 
Thudley,j~ not well a1uarbeb, fo~ tl)e fame ougf)t'to babe Iteen of botb (S) of 

Judgment ar~ Thurfley anb Witley: anb tberefo~e 11p tf)e !1luleGf t!)e ~ourt,:Jlubgment tuap ar~ 
refied, &c. relleb, anti a venire facias de novo 1tJap grantdl. ' 

taylor Plaintiff, againll: Terry 

Defendant. 

A Scire fac!al A Scire facias1tta~p~apd.unto tbe ~ul'tice~oftbe Kings Bench in Ireland, upon 
to the Jufhce.s tbe ~coIt of 45 E. 3. fol. I9. placito I 8. ~ Procedendo bere grantd. to tbcm 
~;e~~~X R. in to p~oceeb t~e~c, a~b tbe i!iegiffer inte~ .hr7via Jud~cialiao' fol. 43. 2IJ. W~it of tieri 
45 E 3. f. 19· facias blrectcb ttl tbt~ manner, Rex JulhtJano fuo HlbernI~ faiurem, &c. Dodderidge 
&c. . Jufiice. ~otbing i~ to come bitIler out of Ireland, but cnIp a ~ranfcript of tbe 
A Scird~Clah t1leco~b; tbe t1ll'CO~b 1t Celf tbere remain~, acco~bing to tbe ~~aper of tbe partp : 
~~~:~ to ~h~ e ;'lOoP rb,e :triule ~f tbe ~ourt, a Scire facias 1lta~ nrantetl to tbe :J[utlkep of tile 
Jufiices of ~tng~·~t'lldJ In Ireland. 
lUi.. in Ireland. 

The 
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The KIN G againfi Andrew Sorill. 

W 'O waif :JinnictdJ fo~nopping ofmat~r+ ~en. Y~l~erton .tn~~tb.tbe ~Ot~rt . 
. ' to 'quaff) tbe ~ntJicttntnt, tbe fame bemg tnfu!fi~lent; tt l~ lal~ t~£rem+ ~~~ndl~menr. 

Quod quredarn pars aqure, wa~ bpbim ftoppeb; tbat tbl~l~ not goeb, Demg [0 un; ·3 4' 
certain. Croke Juflice. ':1t ougbt to babe been, ~redam pars tenre j aqua .:.:cope:n<e. 
DoJderidge JuHict. :Jtf tbe fame bail been f{)e1Ueb to be a lIDater:cout[e, ani) tbM 
tbh~ bab been turnfb ; tbrn to babe faib, magnarn partern aqua;, bab been goob, ac~ 
to&l:lingtoLuttcreis Cafe, Cook 4 pars,ioi. 88> ~9. ~nb tbe ~are betlUccn \//!l-{cs flub i~~ 4 p~s, 
Searl in B. R. tbere retnC1nb~eb; anb ~-Eliz. Dy~r, fof: 248. placito 80. to~c~e tbe 8 Eli~~9D"<j'~: 
~ount wa~ flgainff t~e j[)efenhant 1tt an ~ttton upon t~e Ilt~fe; qG?d dlv.emt fol. 248, ,"', 
magnum currum aqux &c. ann a ~zenbent tf)etc dUb, inbicb tua~, Mich. 12 & I; Mich. I'd I,}.: r 3 
Eliz. Rntt. I [68. ~n '?ilffife of ~ufance, pro divcdlnne maj.orls partl<; curfi15 ?qure) f:uil 'tIc. 
bdb gooi). DodJeddgeJulticc, anti tlje tnbole Iltou:-t bcrun ogretb WitfJbim, tbflt . 
quredaw par' aqure ~;(rc hillot goob anb (0 tbe :rni)ittmcut fo~ tbi~ ~fmfc h') tnruffi· Ind~a:~ent d 
dent; tbe O,xJ;ception i,)t1.en. ailoiueb (toob, tll1b fO.bp tbe nide of t~e ~oUtt) Sorill, (h~ ;~r;ya~if' 
tbe pa~tp ~;ni:uttetll.11a~ i:J~fc~argeb-,anb tbeS[nblttmcnt quaff)eb. charged. 

Tipping Plaintiff, againft Swan 
Defendant. 

I ~ tnt ~ttio" of 1Dc'bt, b~ougbt upon tbe ~tatute 'of 2 E. 9. ca p. I 3' ro~ not fct~ An ACtion of 
, ing out of iQl:ttij~9', a ~crbitt fo~ ti)l' j)laintiff: ~t 1ttf!~ mCibd, in'lltrcff of Drt

, ~fJ'c. 
c:Jl~t~gn.1cnt, ~Ilat tbe lDcdar~tion tna:& not !J?cth f~~ tIlet tbc ..statute tt€~~lin i~ ~ B~·lJ.2~~ 3. 
UUf:tcClUb; m tfie lDedarMlontbe ~tatutc l~rftlteb to be, itlfjrre Qrihbc t fub-
jed-us diCli domini RFgis,tbe :Statute ItziltO') tb<u ebcrp oft~e, JJtin;}'~ ~uuject~; &c. 
ani) fo fo~ tbi~ mif::recital of t~e .statute in t[,e .IDtdaratirm i:ve rame·i~ ~!ot 
go~b. Do~d.e~idge Jll1t~ce. ~~i~ ~~ a plain mif,i~dtal of tI1e JStnmtc, fo~ (lp q;t 
tC9tai tbt~ l~ onl~ tte~ unto ~tng Ed ward tbe fi~~b, tUli) to no ~tf):ry anb fOl t~t~ 
tau~e .tOe ~rdil.rJ.urm ~~ not gootl: ~aughton.Julhce agreeb hlltb tim ~~~rdn; fo~ 
dominl RC5lS, tbt~unplte~ tbe ~ohttdHapacltp: ~notljer €rcrprbn l11flt3' tftlnfn 
to tbe jDedarJ:tion, brtaufc IJc Dllrb not mew tfJat be i~ t{Je ~~op~i£'to~. fie IiJ .rl!n 0'. Judgmect quod 
Chid .JuHice. r1!iJc ~tatut~ berc i~ mirre~ttc~, did-i d.omini Regi< i~ n~t r:I"IJ)i) f;)J q~i!n:l1s N~L ca

tberet~ no fueb 1!a1tl a~ mtbe .IDcdaratlan l~menttoltcb, anti fo t~e ,0LrL1t-M±-l'zatr:r 3d/am. 

(lt~ not !loob) anti tbcrefoJe tbe JAuIe of tbe €ourt 1ttfl~, ~9d querens N 11 ca pia t per 
Billarr:. 

Porter Plaintiff againft Ager 
Defendantcf 

A Writ of E:r-
, ror upon a 

. J udgmenr in an 
IJ~ a lW~lt of ~rro~,. to u~erfe a 9(ubgtnfllt gibeu ilHUl Zrttian of ~lk~!)mnt. Attloa of Ac

Hen. Y elvcrton. ~ntbcr!ll an ~CCOtnPt, no~ in a w~tt (If ~t1ttiticm, barb il co~Pt • 
.:tm".~2 r·3 24· 
""w/:h. Ante.- 104. 
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a lW~it of erro~ lie upon tIJe firll ~ubgment. Man Secundary info~meb tbe 4!ourt 
tl)at upon a general l19~it of erro~ upon a ~ubgment giben in ~ccompt, tbe firff 
~ubtlment tbat be tl)aU ~ccompt, anb tIJe reconb ~ubgment aIro (ball be te:: 
berfeb if erro~ be tDerein. Dodderidge J ufiice. ~p tf)i~ appearctf), tbat tbe gcne~ 
ral m~it of erro~ goetb to flotb tbe ~ubgment~, a~ Well to tbe one a~ to tDe 0:: 
tbet: ~be 1tlIJole €ourt agred.Witb bim betein. 

Ba~er Plaintiff agail1f1: Chew 
Defendant .. 

A W ric of Er- IJI! a Wlit of ~rt:o~ to rtltetrt a 9lubgrhrttt tribm a~ai~ll bhn in an ~ttion of 
ror to reverk a jDeltt :tbe erro: atlillrteb 1na~, tbat t{)ere 1tta~ a mlr~trtal, tbe venire facias De
Ju~gment in ing mif:a1tlarbdl, tbt papment 1na~ to be ttlabe in Lincolns::I nn- Hall, anb tbe veJl 
Det.lt. nire facias 1ua~ from Holborn, anb fo not goob, but tbt ramI.' (f)oulb babe fletn of 

Lincolns:lnn.) tbi~ being tbt moll certain place. Hen. Y elverton fo~ tbe ~Iaintiff; 
tbe venire facias 1tta~ 1ttell a1l1arbeb, it 1tta~neber bearb of anp venire facias to be 
babof lincolns-Inn, Grays::Inn, o~of anp of tbe 9lnn~of<l!ourt. Dodderidge Jufiice. 
~{Je papment wa~ to be at Lincolns Inn~Hall in Holboro; tbe venire facias I)ere 
oug{Jt to bedeHolborn, f01 tbi~ i~ t{)e rq[o1ttn,anb fo tbe venire tacias.bert 1ua~Weli 
a\tlarbeb : fo~ if a tbinll' be laib to be bone in fucb a ~ano~ itt Dale, anb tbe par:: 
tie~ tlte' at 9llTue upon it, tbe venire facias bere ougbt to be de Dale; anb fo tbe 

Judgment af. 1t.lbole <!tourt agreeb beretn, tbat tbt venire facias 11la~ well a11larbeb, tbe :lubg::: 
firmed. ment well gibctt, anb not ttroniou~ ; anti fo bp tbe f{ule of tf)e «ourt, :]ubg

ment wa~ affirmeb. 

Nota, ~bat in tbi~4tarcChew ()abing bht91utlgllttnt againll Baker, aftet-
1narb~, Termin. Mich. I I Jac. tbe l!luIc of tbe "ourt wa~, tf.)at Bl ker fljoulb pap 
unto Chew fo mucb monep befo~e fucb a bap, anti if be [aneb berein, tben Chew 
ff)oulb babe bim in erecution upon tIJe firll ~ubgment; be faileb of papment, anb 

. fo be 1l1a~ taken bp tf)e ~bcriff'in erecution upon tbe faib :lrubgment,1tt{)o [tcina 
Auau" qutrda. tbu~ itt e~ecution, Cueb out an Audita querela in t{)e€'banr~p) anb upon a ~u!Jge::; 

fiion btl bim tl)cre mafie,lje obtaineb an Injunction,anb it !uperfedeas)anb tbe partp 
tbu~ taken, anb being in e:recution, ltp on <@abermatle In Chancery, tua~ £laiIeb ; 
anb fo fet at large (tbe partp being not (ati~fictl ofbi~tleflt.) Jo. More mobeb tbe 
<!tourt, to babe l)im talte calleb in €ourt, to make anf1tter to bi~ not prrfo~m£ll1Ct 
of tile ~~ber of tbe €Oltrt, in papment of tbe monep o~bcrei:l bp bhn to be paib : 
,tbc €ourt anfWereb, tbat tbe ®~tlerof tbe €ourt11lalt 1l1ell perfo~meb, f01 bp bi~ 
failer of papment, be walt taken into c):ecntion upon tbe 9lubgment. '~be ~ourt 
abbifeb bim to mobe tl)iS matter in tbe Chancery, anb tbere to {be1l1 all tl}c p~o .. 
t£ebittg~berein, anb tIlat t{)i~1l1a~ t{)crc fo boneaftcrr:J(ubgment, altb after tbe 
partp taken bere in e):etution; anb fo to feel 1tlbat tfJc €ourt tbrre wili fap unto 
it, anb tl)enafter1ttarb~ to mobe tfJi.s €ourt bere again in it, tuben tbe 4!ourti~ 
fnll; anb if tbi.s {ball be faib to be an efcape in Uaw, tIle ~beriff' tbcn i~ to be 
cbargeb 1ttitb it ; fo~ tbe partp cannot be takell, being onCe bdiberetl bp 4)jber 
of t{)e 4!ourt • 

The 
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The King' againfl: Sl{eit, and 
others, r/.:Jc. 
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SKeit nnbotber~ Were enbittdl upon tl.J£ A'tatute of 8 H.6. capite 9- fOt fo~tiblt lndittmeht 
entrp ; exccptionlt taken to t(Je '9[nbittment, tbat tbe fame lualt infufficient, upon the • 

tbe fame being til at Locus in quo, ad~runc, & ad-hue, exillens liberum tenementum,of Statute of 
{Jim, in rcberuon: tbilt i.\1 not goob, &111 it 1tta~ Utgeb, fo~ if Co, tben no tlilTrifin. 8 H.6. cap·9° 
Haughton Jufttce. ~et tbe h1o~bl1 map be true, if be eutretl aftcr1llartl!1. Dodderidge 
& Coke Jutlic~" tben if it luere fo" be cannot babe a W~it of rrllitution. Coke ]u~ . 
fiice, bere i~ a bouble repugnancp in tbi~ ~nbittment; fo~ after tl)e (ad hue exifiens) 
it i~ extra tenet. 2Ilnotf)er e,rception tnalt taken, becaufr it i~ faib, tbat cuftomarp 
tcnantl1, anb botl) not ffldn tl)e. Came to be fecu~dem confuetudinem !nanerij. rqrfJe & • 

Wbole €ourtdeadp agreeb ; t(Jat fo~ tbefe exceptton~ taIten.tbe ~nbtttmcnt 1tta~ IndiCtments 
infufficielttj anti fo b.1J tbe Sule' of tJje€otttt, tJje J)attiel1 :Jnbicteb were biC- quaHJed~ an~ .. 
;,-ha'"g""" anb the G:llnbtttment qmlf'f,eb . the parnes dlf-: .9 ... ",u, !J ..oJ{ Iy t. charged. 

C. allkum Plaintiff againft rue ~er 
Defendant; 

I ~ an ~ttion upon tbe ~aCe I1~ougbt ro~ lloppinlllip of a wap 1ttitb 'a bebge: up; An Action IipJ 
on Not guilry..pleabeb, a berbitt tna~ gibertfo~ tbe J)Iaintiff'::lIt lua~ lUobeb in on the Cafe . 

• ~rrdt of rg(ubgmrnt tbat tbe lDedaration 1tlal1 not goob, it being tberdn fet for flopping a 
fo~tb' tbat be ougbt to babe a tnap oller tJje !!anb of tfje lDefenbant, fo~ I.Jh1 tar~ way. 
riage~, at anp time tul)rn be f{)oulb babe occafion to uCe tbe fame, anb ft)e1tJ~ tbat 
tbe E)efenbant ftopprb tbe fame, fo tbat be coulb not ufc it ; tlJe exception taIten, 
llecaufe in fJt~ lDtdaration be botb nClt f{)ew, tbat be (Jub Quarton to make ufe of 
tbe tuap) anb.botn. little €ourt o\ler~rul£b t(Ji~ e):teption, anb bib (Jolt. dearlp, 
tbat tbe ~Iaintiff ougbt not to come anb ffJe\.1l tbe .IDefenbant, tllat be bab ocean· 
on to mekeufc oftbe map; tbefl' b.lolb~ tile llaw Caitb fo~bim, anb it bab been 
ber)! dde .fo~ tbe ~Iaintittbimfdf to (Jabe faib fo to tbdDefenballt~ fo~ tbt~ i~ not 
Iih.c tile cafe of a feoffment malic, to rcinfeoifl' o~ of a grant of a rent d)arge, up'· 
on conbition, anti if b&okel1) t(Ji.~ i~ to be f{)eweb; Imt berc t{Je ~Iaintiff map 
11.leU babe bi~ ~ction upon tbe tafe, fo~ (topping ofbiJj wap, 1.uitJjout mewing of 
tbe caufe be {ptb, to make ufe of tbe 1ttap. Dodderinge J ufiice. rqrOe ltllaintiff' bere 
map wen {Jabz bi~ :lIltticn, if (Ji~ itlap be lloppda: fo~ tbi~ il1 tbe tontratt anb a~ 
grerment of tbe· pf\ttic~, rqrfJat 1)e. ffJoulb babe it bup: if a man make~ a feoff· 
ll1ent in fee bp :J[nbcnture ofbi~ 9!anb, teferbing it tuap to bimobcr tbe 1!antr, 
tbi~ i~ deadp a~ a (trant, anb fo nootJ,anb iti~ to be nfd.) quandocunq; be Will : 
nn'tJ be ougI)t liot to come to tbe lDefenbant} anti teU Jjitn 1.uben be batb otcafion to 
ure t{Jr wap, be i~ 110t to fiop tbe tnap, at anp time; if be botb fo, an ~ttiol1upoJl 
tOe cafe well hetb againfi tim; 1111b fo ttl' ~tllttt tua~ dear of opinion fo~ tfie , 
~Iaintiff, ti)at be bab jull enure of ~ttion fo~ ftopping of bi~ b.lap ; tbat tbe .IDe:: Judgm~nt. foJ' 
duration tna~ {foeb,. anb fa bp tbe llnleof tbe(lourt, ~ubgment b.1a~ gii.1eu) a ub the Plan.nft. 
fo entreb f(J~ tbc ~lalt1tiff'. 

Sbuttle 
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Shuttleworth Plaintiff, agaihfl: the Corporatio~ 
of Lincoln Defendants. 

A .Writ of Rea U' ~on a m~it of ticffittitiolt tbe cafe appeareb to be tbhf, ~n ~IbctlUan o( 
fiiturion for an Lincoln ltta% remobcb fo~ cauCe, \lnb Shuttleworth tlecteb ~Ib :rm·mtn big 
Aldel'man. lJ1iH e; a ftcrwa tb~ tl)e ~li)ctman ridl umobeb~ tbe caufe of bhf remobaI appear¢ 

ing to be infufficicnt., p~apcb to babe a 1W~it of fieftitution, to be reffo~eb' again 
imto bht place of ~lberman, llj'~icb t1ia~ granteb unto bhn bp tbe ct!ourt, h1itf) it 

. ~ulc to rcmobe Shurrlewl)rth ogainl anb to tdio~e tf)c otber; afterh1arb$ one of 
tbe W!btrmcri ilidl, anb fa ~llotljet p.lac~ now became boib ; ahtl Shuttleworth' Wb~ 

• l1H1S rl?mobdl upon tlJe W~lt of !lefhtntl0n, anb bp tbc fiule of tbe ct!ourt, in 're~, 
!Jnr'~ t~at be fll1b noW tinb.ergone tOe@.ffice, a,nb cgargeof mf;)aj~~ or tbat ~o~po"; 
rattOIl, anb t~cre no111 bClng a place tljere 1101b) anti tbep bp tiJett ct!fiarter, being: 
to f)al.le ttutltre ~lbetmcit, be mabei) tbe ~ourt fo~ a .IID~tt of ttidlitution, to be' rr~~ 
no~cb to bi€i place again; tbe €ourt anf1tl~reb, tl)at tbep couln t1ofh1~iteto tbem~ 
to elect fucb an one, tbis ct!ourt, being onlpto beal in (afell of lletlitution, bl1 
grantin:Jof l1J:}~it~of ~effitutton, upon bab anbunbue remobaI~~ tbe€o~po~a· 
tion tl}ete balling a free ~lettion amongtl them; anb fo tllep are to elett acco~tJ. 
ingfp. Cloke JuHice .. ~huttleworrbs election, tbe 11aIibitpof tbi~ uffeb onlpupon 
tbe caufe of remo1taI of tbe firIl, 11tbetfJer tfJe ranfe 1tla~ gootl o~ not; if goob,t{)cn 
~hllttleworth a goob '?nlbl'rman; but if tfJe caure p~oll{'b not goob, but tfie fitll 
reffo~eb again. a~ bere 1)e 1n.l~ bp a W>~it of Geffttution, anll .tf)e J!iule of tbt 
€onrt, f)e i~ tbm in fJi~ place, l1atu_9.~o prius; ani) Shuttlewonh being rcmdbeb, be 
i~ now liftewife, Ltatu quo pI ius, nll ~berman, ntl~ can be be anp 1tUtfiout a new t' 
lection ~ bp tiJe ct!o~vo~ation, fo~ bl? batb noW no rigf)t at aH,.bp fo~u ofl)i$ fO§lner 
~Iettioll : if t1)e firfi caufe of remobal be not goob, anti tbe rigJ)t of Shu r rleworth· 
rel1~ onlp upon tf)i~ ; anb npon lJi~ llieffitution ; b~ tl)tte itt berp great rraCon 
t~at tbe ¢o~pa~ation ffJouIti again elect bim,if tbep lja1le a place now boib. ~be 
lUflole ~OUtt dear of opinion, againff tf)e granting of a W~it of tieffitution, a~ 

TI "W 't of tl)i~ cafe i~ unto Shuttleworth; fo~ be cannot be reffo~~tI to tbe place of an ~Ibrr
R~fiitu~;on de- nUll, to a new place, b1,1 fo~ce of bi~ fa~mcr election, fo~ bp bi$ rcmobaL be i~ 
nied, per curi- now, flatu quo prius, l~O Wltlerman, anb fo not to be rrff(J~£tI ra toe place of an ~{6 
am. lIcr man ; ~nb fo tbe W~itof JJiellitution bcnieb bp tbe h1bole ct!ourt. • 

Park. Plaintiff, againft Loc~ 

Defendant. 

Entred HilIar .. 10 Jac. B. R.' 

Rotc. 48 I. 

~~r~~i~~df 1-" on ~ttion of ~rtfpar~, b10ugbt (Jere againtl tbe Defettbant~ in cuflodi. 
be d;n~ ain to marifcalli, in tbe .tDedaration~ tbe ~refpaf~ 1tla~ laib to be bone in Cornwal 
Cgrnwal. tbe Defrnbant pleab~in abatement of tbbt ~ttion, auta fet~ r-ttb tbe Cbartrr 0 

. ~in) 



--

Part II. Ter~in. .Mich. II Jac. 
fting E. I. granteb un to tbe i'tannetp· ~ourt, tbetd1p enabling tbt ~tannttp:1 
1tJo~!tet~ to pleab tbete,anb tbere to b~ i.mpleabrb ~n tbe ~tannerp €'outt, anti 
tberefo~e p~ap~ tbe bendlt anb tf)e p~tbtlebg~ of tbtlf,to babe t~c trial tbert : ~::: 
g-am1l tbi~ it 1tln~ UrlfdJ,tbat tbt ~ourt bert t~ nom to bolb J)Ietl of tbi$: .JI!ot:1 
1tJitbllantJing tbeir cf!barter ; fo~ tbl~ cf!outt map boU. ~Iea of lOebt, €'obenanc; 
jDetinue, not1nirfiftanbinJj tf)t I>tatute of ~agna Chana; capite I I. Communia Maina charta 
placira nqn fe.quantur Curiamnotir.am, ~c+ ~e fletnll' bert, in cufi?dia mar~fcalH, tbe cap. I I. 

,lairiti.ff'mnp. ber~ brdaretlll'Qlnftbtlll, In~atmatttrbe 11.l1U"anb bt~ cotni~lT Mich.40 ' 

tit !rete l~ n~tt.n.qutrtlb_Ie. MIch, 40. -& 4 I • ~hz.B.R. Ror.2 84· Braynes Cate,hlb~ ktl· 4 [ Eli,. 2.&C. 
leb Watts ~ttbtn tbe Cmque ~orc" .an~ tbl~ ~a$ l~ltrtp'er. Dorothy tbe lti)lboln 
of Warts bIb bedart bert allatnll blm 10 cuHodfa marlfCa Ih,tbe ~batt£r 1l1tl~ pleall~ 
tb, tbat De. ougbt to tic trpdJ befo~e . tljt €'onftablt of Dover -' but tbi~ 1l1a~ not al~ 
lowell; be \tJa~ founb guiltp anb bang-eb; tlJe €'ourt allred. in tbbf, anti faib, Priviled e 
tbatif one bt bere in cuitodia rnarifcalli, be i~ notto be feUbeb 'amap, anb if be di[allow~d 
flJoulb not antwer f)tre, being- in Cufiodia ',marifcalIi; nane tben couill babe remebp per curiam, 
8gainft bim; anti tbertfo~e being bere in CufiQdia, bp tDe fiule of tbe €ourt, be 
1l.la~ tnfoate~ to anflUer. ,. 

Rooerts Plaintiff, againll: Roherts 

Defendant . 
• 

r 

. Entred, Trin. 9 Jac. B. it 
Rott.· 164-

] 
.l1! ait ~tti()n of ~rttpt\r~ anb ejectment .; ·upon Non cutp. tf)t grrttp tOllith n fp('cill . 

, al ~erbict; tbe tnfe appeareb to be tbl~: ~f)nt Roberts bab tb~te ~on~; anb Tretpafs arid 
Iteing fd;cb of fee, fhnple Uflnb~, ~ aIfo potrdfcb of 2!tafe~ fo~ pear~) anb be be~ EjeGtment. 
ing Co fei;eb anti pofftlTeb mabe bi~Iaft lIDtll anb ~etlamcllt il11tl~iting,ltp WOid) 
be bib bebiCe unto bi~ jDallnbtet~}tertain ~um~ of monp fo~ tbcir l!'o~tion$) (! 
lUP ~on~, 1tlben tbep are of age: ~o ~tephen l~p poungcft ~on) Germlne ann 
Sandy clores (Wbicb 1tJa~ a tertti 'fU~ pear~) anll befo~e tbep tome to 2 I pear~, <9t 
luafte it to l\1p ~tecuto~~,anb tbtp to make tbcm ill goob~, a~ tbrp mall tbin& 
)Joob.; 1\lake~ bi~ ~:reCltt()~~ anb b1e$ fa fei;eb anb po(fdTeb at tbe tiit1e of bi~ 
tleatb, Stephen tut1~ tbcn witbitt ag-t .. anb bif$ brfo~e tfjat Ije accoltlplifiJe~ bi~ 
ane of 2 I ptat~,inullate)anb tbe -abminiftratiott of tbe goob~ ~ eftat~ ofSttphen, 
1tJa~ grantcb to tlje 19lnintifi; tbt ~tetltto~ of Roberts p~obe~ tbe mill anti en~ 
tcr~,dafnting tbi~1!tar£ tt~ a Uegatre,anb afterwatb~ affign~ aU bi~ riltbt aub 
intercft .in tf)i~ unto tDeJ) rfenb ant Jo tf)at tbe <mutllion 1tla~ between tbe ~bmi· 
nillrato~ of Stephen, anb tbl? ~ffignee of tbe qftecuto~, Wbicb oUbefe two flJouli1 
babe tbi~term,tbcfole qncfiiort bcing,wbctbet tbi~ wa~ a p~efentiuteull,bl?ftri1 
in Stephen tf)e ~ou bp tIle ttJo~b~ Ef nteaning of tf)e WilL Ol onlp to be a~ari e~e~ 
tltto~p bebife,annfo rdting in cotttinllencp ; if it be a p~cfent inttrell in Stephen, 
tbrn Dbf abl11inillr&1toa to bnbt it, otbrrhlife ifit be but a~ a cotttillgenteffntcin· 
Stephen lJ fo tbrn bp f)t~ tle~b)brfll~etbt contiilgentp bo baPPCll,tbe fa111ei~ at an 
tub nnb betermineb. ~bi~ caft hlUlf nrgllteb itt large bp George CrO'~e.'l fO t tbe 
~Iaintift, anti bp l}avcnport, anti Hen. Yelver:-.on fo~ tlJe jDefenbant. ~nb af~ 
tct tf)eir ~rgumrnt~" Haughton Jufiice. Coke 3. pats, fcl. J9' 20,21 + Bora .. 
Hones cale tuiU g~ berp fat'in tbi~ cafe, ~bctbe~ bp tbi~ bebi~e'unre S(eph:n,tbt~ co~, :m-. 
be matterofconttngmcl'; o~ matter ofttme~!Utn be tbc queftton, Doddendge .1u- fo1. 19.
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{lice. ~lJt lllattet ~illt~n beu m~td) upon tbe tuo~b.~;9!fbe b£b~(ct!J lJi~ term unto 
bb1 ~Ol1, anb unttl be come to bt~ full age of 2 I pear~, t{Jat bHf e~rtuto~~ mall 
babe tile p~('jfit~:~ete tl)e ~1)n deadp flatb t} p~ertnt 9fnterell;but if be botb brbiCe 
tbat bi~ ~o .. fi)aU babe Cucb a i-eaft, after t(Jat be came~ to bi~ag(' of 2 I pcar~ 
onb tba~ ill tbt imerim)l)i~ ~~etuto~~ tu babt tbe p~ofit~ ; btu i}1 no p~erent inte~· 
reilm tbe ~on, but tbe fame batb rdt in eantingencp. _ Croke Jultice. ~ man 
batb btbife bi*i term unto ~i~ ~):etUto~~ ,until ~i~ ~on fbaIf come unto .2 I pear~ 
be btinatbenl5' .. fiJaU nottbe ~1)nba\le tbererillUeoftbe term- up :J[tnpIitation? 
quati diCi:<.ret; be ttaU. Dodderidge Juttice. }We are to loolt unto t{Je -inunt, anll 
meaning 0' tbe ~dtaUl~jf t~i~ be be~e a ~t)ntingrrtcp. lIDbetber .it watt tbe tn
tent of t{Je. r(!tenato~,tuat Ifbl~ ,f,on bleb btfo~e 2 I pear~, tf)at tbtlf UtllllbouItI 
tl)rn come unto llrangct~. Haught(on JliHice. l1ji~ intent nnb ~eaning 1ualf, tbat 
it ff;oultl come to !lIm blllo bp lI.aw bab goob ngbt to babc It; ll~ bere tIlt :lnil::: 

, tnintlltato~ of Stephen map babe: I~be 4!ourt commanildr ~ooItlf to be b~oltgbt 
to tbrm fo~ tbat tlJi~ ~a(e ~tU te~ lll?on ~{Je true conllrt~tt~on of tl}e 1lto~tI~ of tbe 
l1f)iU. lJ(1dderid~e Juillct pnma'lacl~) Intltneb tobtof Oplnton, tbattbt ~tlmilli· 
nrato~ of tlJe ~on fiJoulb not babe tbi~ term~ , Haughton Jultice, tlJattlje '! tlmi~ 
niftrato~ of Stepht:n t{)e ~on, anti not.tbe ~tlignee of tbe 4Er{'('uto~, t'fiou!tI Ui:be 
tbt Came: ~ftcr\niltb~, at llllot{)er tt~lle, tbi~ matter 1l1a~ .mobet. again. flnb 
2lirgltti) bp tlie :lutlge~. Haught~n Juthce fo~ tbe lJ)!aintitt, that tbe ~i.lllllnifirft~ 
to~ of Stq hen ougl)t to b~be tbt~ t~rm. :1.t appear~ hp tbi~ n>~U, tbat· t6e 
hird,"to~bitJ munt. t~o tbtng~: fltff, to alJbanre bl~ ~onStephen hlitfJ tlJi~ 
teem. ~econb:p,t!latbt~ ~):ecuto~~ moulD t"fte tbep~ofit~ tbereof until the fnIl 
a~e of ~tepfli.~rj of 21 l'car$,tbe Came~o -be ~p tbellJ bifpofdr of, f07 tbe benefit of 
JJt~ €f)tlD~I.'nJO? tbc.lnCrt~filllJ of tlJclr po~tlonlf ,anb Co to raire fiodt,S unto tfJcm-, 
ill1lJ tbe 1ttD~tI$ of tlJl~ IWtll, ongbt to be co!tffruetl;tl~ to babe pctfo?mancc mabe of 
tbefc tluCl potnt~;bp tbe ~ill ~rant ,anb' tn~enbci)·0e mabe bifpofition of bt~ per::: 
foni'll 1!egaci('~,pIOU( bp tbe mtll ;anb fo~bl~1!ear£~, be bp bilf min llifpofcb of 
tbcm to big J:;on~, at tbelt full ag£o~ 2: penr~~~befo~e tbcp rome to 2 I pcnr~ 
:ll make it to mp ~):l?tutO}~, anti tbt~ l~ a~ mucb a~ if be bab falb, j! mt1lt~ 
it to mp e:rttuto~~, unfl~ mp ~on~ ~aU aecomphffJ tlleit~ ftbcral ng{'~ f.}f 2 r 
pcar$; tbbf hla~ bt,~ meamna, tbat. big ~~etuto~~ ffJouln tabe t~i~ in tbe in::: 
terllll, until tbep ta~c to, 2 I. pear~; anb ~e wtllett fllrtbcr ttat tficp fl?oufb f):lbt 
tbi~,to tbe ure of ~l~ €bdb~r,n, .anb to ratfe a nOdi fo~ tb~m; antr alfo tbe~J til 
make tljem in ~oDb~, &~, t~l~ l~ _all one a~ a bei':tfe, of t{)~ p~l)fit\f unto t~£rt 
big ~biIb~cn, bere tbe mtn l~ entlre, tbc 1u7~b~ ~f wbufjj are not to br tJibil!£b; 
but conftructioll i$ bcreto be mabeont oUbe 1191H. Be;rdtJ11S cafe, Cok, l' pirs ' 
tol. J 9. :1I1l!egacp tber~ i~ 1i11.liteb unto ~ne h1~!?-l1 ue if;a~I '~Ot~!? tJO r~~,t age of ~: 
'Pear~, tbi~ i~ mecrIp tn cont1l1gtt1tpJo 1t ftoll!i) flt fjert m tt:1~ cafr,lf bere llh.~ 
onlp a i)£\liCe of tbh1 term unto Stephen, 11lb('~ ~e f'f1oulbiComc unto tI]c ~~(:c of 2 I 

pcnrp', antl1ttitbout anp furtbcr 1tu~i.l~ ; but it t~ not f~ bere ; Ut)c oag~t to muhe 
conllruttion upon tbe 1Uo~i).'.f p~rtctlrnt, mttt ~ubfrquCJtt tn lbt~ l'!DiH upon aU tftc 
hto~b:n togctber ; nnil if tbe 1!antl brre bcbtfetl ~tnto S· ephen. ball teen :Jrcr4hnple 
!l!anb; 'uo tlitfcrenct rbell batt bce~ betwecn tblP' cafe, ~nb BonHons cafr, bnt tbilt 
tofe Woulb tben babe obcr:tuTeb tbt~caf~, to be n~ ea~ttmgrncpberr, but fl :p~drllt 
~ntcreft; but being a t~rm br~l', tbe ,btftcrCJ1ret~, ln tbi% r~gm:h; it mup Lc a. 
<aurftton 1nfJrrber bp tbl~ jDebtfe to bt~ ~rc~uto~~lcbcrp of lJt~ ~Olt~ !flaIl fr,be 
tfJe Crbcral p~olitofbip terlll bp bimrdf,fo~ fJl~ part,olf .to tfii~, it man not fo be, 
but tl)ep are to take tbe pao~t~ of an altogct{Jer,anb tIJt:n tatullg of tbr p;l)fit~ \! 
tbe lJtfpol'ition anb biftributton of tbem fo~ Crberal po~tion~) tbl~ bp tbe rum i~ 
put abfolnttip in tbe potner of tfJe llfX'cmto~~; ani.l;fQ~ tbe term in thrIll, Cueb 
tOtlllruttiotti~ to be matle,t{Jep are to lJal1e tbe fame LHquc, &c, tbe ~Oll~ ct.-me 
to tlldr age of 21 pear~; alfo tbe ftltbrr,hlbo 1tln~ tfJe ~ctliltO~ fiX'ctl Di~ cpe up~ 
Ott tOe mmo~itp ofbi~ ~on~-, anb Ulben ~fJep ffjonlb cOll1cnuio 2 I pcar~) ant! te 
bob tlJi~ in bi~ intenti0!1, but Hot of tbetr b('atb~ *nrerbcnicltt, 'Jje neber once 
bacQtn to~ tbougbt Oftbl$ ; BOIafions cafe)(;oke 3 pars fo}.:'-o. b. bi~ere tbe rqrdlato~ 
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bebirebbi~ :lanb to bi~ ctfX'ecuto~~ unti~ Hugh BorafioD bi~ .ason f{)oldb caine to 
bt~ full age of 2 I p'f'ar~,fo~ paPUlent of bl~ bebt~,attb petfo~mance of fJhf min, c r 
dJi.~tobc tntenbtt:fh~ tbe ~ourt tbcrebdb,tfJ.at be bab. ma,bea cOI,llputation,tbat f~f: ;o~ab~ 
tbe p~ofit~ to be tal ten bp bl~ ~]:ecttto~~,bUrt,ll~ tbe tlllttO~lt,P of bt~ ~on (tubicb Borajtons cafe. 
1Ua~ ilp tbe fpate of 12 peat~, 1tloulb befuffiCle.ntto pap bt~bdtt~)~to pcrfo~m 
bi% r~m; ~ t~ere~o~t ltp tbe bemb of l;lugh,tbe Int~rcft of tbe (!f:recuto~~ bib not 
ceafe)~ fo bere tIl tbts taf~ tD,e ~~('cuto~~ t~ ljf!be ,tbt~,(l~ long a~ S~ephen man be 
htitfJin a(te ; anll fo fo~ tijl~ ttme)~t fi)aU be 11t, tb(,lvp~Wer!al1n 110 .illff'errltCt tbl.'te 
i~ uet1nccn Boraltons cafe anb tbl~ cafe now lJt qudholt, a~ to tfj!~ matter; aull 

. fo t{j('u i;1 no contingellcp in tbi~ cafe,lmt tbe ~X'ecuto~~ ate to babe tbhf fo Iongt 
ant! tflat bp map' of tOI~lputatton. :lif ~b~ <eftat!? bab bf!?lt li!nite,b fo~ hfe)anb af
ter t~e b£teafc to rcmam to al1otbct)tlJt~ 1~ after tbe iletcrmlnatlon of tbe ~ftnte. 
:J[f ri man bebiCet{j 1!at1~ to 1. S.,fo~life ~an~ after) tbat fli~ ~:rl?tuto~~ CfJaU fell 
tbe lunbJbcp map feU tlJUllanb tn tbe lIfe tIme oftbe orber,tlJe 1tlo~b (after) tbi~ 
i~ 11~ mu(b Q~ to fap, after tbe betetmination of tbe eftate ; it i~ b2rp apparent, 
lJ&:re,t~at tbe meaning of t~e ~('na~o~ wa~ bp tbi~ bi~ tWill, to abbance Stephen 
bi~ ~otl,{mt not bp a contlngcncp;tn manp car~~ In tbe l!a1l.1, a JDeeb hI fo to be 
tnfltlJgebJi)At one entire con1lrmtion i~ to be mabe of aU tbe lt1o~b~,a!1b fo it i~ t31 
be in caCe of a WilL if a man gibe lanb to anotlJer in tbe p~emtffe~ of tOe ~eei.l, to 
bim l! to bi~ 'eir~, anb itl tbe latter part of i~, to bim ani) to bi~ !lleir~ male,. 
of bi~ bobp, bete be mall babe, J. an dtate tatl,anil aftcr1t1arb% a fce:ftmpie : in 
tafe of a i!ieJea~mabe bp tbe JDiffeifo~, anb tbe JDifi'"eifce to another; thi$ i~ tbe 
:aelea~ of tbe .IDilfeifot,lmt firn bp conllruttion of 1!aw)it ffJall be faib,firft to be . 
tbe !tldea~of tOe ,IDitTeifee to ljim,anb Co i~ Paramour anb Yardleys €afe tn Pia w ... Plowdrns 
dens Commentaries, tal. 5 40 • fo~ fo t{)e 1!a1tl1UiU maribul tbe 1tlo~t'I~, ut res magis ~ommenta .. 
"'aleat, quam pereat:a~b fo ter~j~ n~ contingenql in tbi~caft, ~Ut tbat Stephen ,~p i~e~~~~~;l/~' 
tbe \no~i)~ anil meautngof tbl~ lWtU,batb a goob nnb p~efent tntcrell,anb notLln and Yardlev$ 

tontil1grncp,anl'l fo biP atllninll1rato~ batb goob rigbt) anb 9!ul1gment ougbt to cafe. " 
br gibm fo~ bini. DodderidgeJuihce.t<lt{}e abminillrato~of Stephen, i~ {jrrc tof)alle 
ltotljil1g of tiJc diateUmiteil unto Stephen, tbe fame bring to commence meedp 
upon a contirtgrncp, anb be bping llefo~e tbe fmne l)apnrb; fo~ tbe argmuent of 
tlJi~ cafe,:]l tum tell upOil tbe too&tJ~ of tbe lWHht~e Will i~ founb in h~.: verba, 
t~e fpedal bcrbict being, :3l bo gibe to IllP .IDaugbtcr~ 80 I a pifce; anb tnp 
.,t)onp ruben t{Jep come to tbc age of 2 I pcttr~, to one·of tf)cm Cud) a ~tafe, aui) 
to mp ~on Stephen t~e l!eafe nOW in qUl'fiion. ani) bl'fo~e t~ep nce!.if 2 I pcar~+ 
~ make it to mp <l.Cx€mto~~ nnb tbep to millie t~em in gooi:lp, n~ tbcp maB t~inft 
be ft. Stephen t1i£~l1efo~e 2 I pt(tr~Jbe fOle quefholl i~jb.lbt~j}€r be bab a renting-cut 

. o~ ott abfoiutccllMe I1efo~e be ,~ttt'i~neb to~t~ age Of.2 ~ l.Jear~~~f anabColnts: cftate .. 
ani) fbI.' fame bffftb p~efendp In ~nn, tDen fJl~ abmlmnrato~ 1.S to babe tIjl' famt .. 
but otberwtfc it tutU fie ,if no mcfrnt intereft 1.t1a~ .fedeil in Stephen ,bp tl1c 11102b~ 
of t'biJ,llBtU, but t1 brbife to bitn upon a merrbcnt limitation, a~ tOurbtll!J tr1e 
qunUtp of t~£ perron to taIte, onb ltlbcll to tufte. :t:t, batt) bcen tlgl:l'til to nit, 
tfJat if he baiHcl1cilltpon tbe p~ctnife~, UpoIHi1f firn part of fbI.' min (~) jf be 
bah bcltlfrb tbi~ unto Stephen, WOrn be ffJoulb come to tlje tl{te cf i I pcnr~, 
tuitbout anr otfier 11.lo~b~, tbM tbi~ {fjolllh (Jnbt been a tl1eer crJlttingcut fUMe: 
}1)c nrc 110m to Jook into tue futfcqUCllt 1tto~b~ of tbt~ Win, ani) to rxml1inr, 
hl{)etbrt tbep'h1iU malte anp alteration in tbc cafe) ap to tbip, deadp tiJtp miU 
not: it appeor~ bp tbi~ mm tbat tbcre lua_ a tWn·folh pnrpo(cin tIle ~eftatol. 
firft, to tiebife bi% term h1it~ n Iimitatlon.j,cconti!p ,to i:lrbife IJi~ pcrftmal tffsie 
to tllrm;anb tbi~ I1p bim hft unto tbe bifcretion of M~ ~.rcmto~~: but ttqlwerc 
to batre, ti)rfe 1!eaf('~ ltpon a limitation of timc;t!;e latter tuo~b~ l}€tcofwt~ Win 
bo not anp 11lap'~ impeacb tbe fo~ml't. :It i~to be cOllfibercb,\.t!bct~erit h1n~ tbc 
meaning oftbe ~enato~ brrc to llabc tbi~terll~ to fie fctIril in St( phcn fibrolutd~! 
o~ 110t, but upon a cOlltingcnrp;if be bnb ~cre f,lib !lub fOt 1Up ~on~, Stephen nnb 
Robert) tUI tbcp come of full agt of 2 I pcar~, <9r tuiU tbat mp ~X'cemo&PJfJflU 
tabe tbe faib terlll, tb41 dcadp bail alt€tcb tbe cafe, but Dere tbe tiei:ufe (9' InaDe 
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~(pon an erp~ef~ limitt\tionp~eccb('nt,E! bereijei~ Olt of t6i~ ~imitation ; b~ttif' ~~ 
bab i:Je\1tfcb tbe term flere unto Stephen, anb uIl21 peor~ ofmnfon, ~ beblfc tbtlf 
to mp ~~eCltto~~ ; bire tbe ~tectlto,&~ ore to babetbi~ onlp: until bi~ ron Stephen 
flw:nnpUff)eb tbe ane of 21 pcar~. 'j(f one bab tbtn 1:Jemal1b~b of tbe ~ellato~,\.t.lJJO 
ffJ anIta babe t'bi~ term, ifbi~ ~Oll Stephen neber came to {}t$ age' of 2 I pear~, be 
1tloulb tben deadp ~ab~ anf~ereb,. tbat bi~ ~J:etuto~~ flJouIb babe ba~ tb.1? fame; 
bere 11p tbe 1tlo&i)~ of t"l$ W,lll, Ijl$ ~~ecuto~~ to baUe tbe term, , unul bt~ ~nn 
comt~ to 2 I pcar~: 'anb if tbl~ neber bappen~, tbe ~J:ecuto~~ tbrn to retatn tbe 
fmue. ~Ifo a~ til tbe perfonaI dtate raffell, tbi~ i~ ll?t ~humtt to Ite ~ut of tbi~ 
term; fo~ if be ball fatb,antl tbcp to malt!.' tbcm ou~ of;tt In lJ~obg ,&c+ It WOld!) b~' 
ot'[Jttwife, but tbi~ tua~ betl~ fcft to be ~ut Of. bI$ fJoOll~ 1n g~neral+ ?n~ to tf)e 
1tlo&b~ of tbe U9U taU tbe lUo~b~ of tbe WIll, 1Uttb tbl~ ronllructton tlo brrp wen 
fiantJ toget(}et;but not bp nup otbcr conllruction;anbbp tl)hHonllruttioll)aU tfie 
1u02b~ lloni:l weB togctJ)rr ,unb 1.tIitb tbeintertt of tbe bcbiro~. ~~to tOe rafe$' te: 
mtlnb~Ci) in 24 H. 8. Br cafes, t61. 9. placito 5"0 Brooke title DeviCe, placito 27- a man 
ilebifeti) 20 I. to l. S. to be paitl iuitbin 4 pear~ after bi~ i'leatb) anb bit'~,. anb t~c 
beb:fce iJpetb witbin toe 4 pe~r~, tbat pe~ bi~ ~J:ccuto~~ {{Jan babe tb~ mOllp' ; 
b!?n~ in tfJi~ cafe dcadp tbcre t~ a p~l'fcnt llt~Crcll be~cb tn I. S. tbt lltbtfte, aull 
t6i~ fiJaIl go to bi~ ~):tcutQ~~ ;anbfo Itfte1Uife tn Latlmers cafe, 3.6 H. ?.Oycr to I. 
5 9· ltlbcrd)c bebifdJ to iJi~ roaugljt.er 50') 1. fo~ anb to111arb;1 ber m~r~Hrr.e ~IJer~ 
tbere i~ an il1tcrell p~cfcntJp bdreb' ~n ~er,IlUt III tlje cni) of tyut cafe It l$. clUb to 
m: j Em. tUM if t~e papment 1U,l~ h1llttei:l, to be at tbe bop of bet I11Jrnagt, o~ 
age of 2 I p'eilr~;anb ff)cbic~ Itefo~c tbe one o~ tl)e otbcrbappen~, in tfiiJl' tilfr ber' 
c;f):ecutot~ maIlnot, babe it:unil tbi~ cafe bib inbuce me to be of thh1 opinion;tbi~ 
bein{J in effert,a~ our cafe bete i~, tIlete tum be a nitfercnte, if tbe bcbi~(' 11)'1,9'):Ji 
min trjar mp ~recuto&~ ffJan pap fo mucf) to mp ,IDaugbtcr at ijcr ilajJ ofmarri; 
age; if fbe bic~ befo~I?,~er l'J:£cuto~ £{JaIl not babe tbi~;lmt lf be betlifctb fo nmdJ 
unto bt; IDaugbtec,at tbe bap of bet marri.lge,to be paitl bp bhi ~J:rcut~l€g ~ me 
b±e~ fjtfo~e, tberr otficril.life it man be, {let ~J:ecutOt l)cre £{Jan ~abr tbf fame, Co 
JJcrein tbi~ p~incipaI cafc tbere i~ b)}t~i~ WiUllUt a limitti:l cant&? unt(J Stephen, 
(J fo acco~i.lil1g to tbe intt'ntion of t~e ~dfato~ 110t tljr rt1)minifirato~tcre of Stephen ~ 
but tlje aff'igllee of tf)e ~rccuto~ being tbe .iDefel1bantj~ to babe tti~ term.Croke ' 
Juliice, ~bat tfJt abmhliiltato~ of Stephen nerf oug~t to babe tl1i~ term. ~ que; 
nion~ are PtOpoullbcll, anil Well flllfWcteb in ti}i~ ll':)iH, ~ tbi~ 1t1bici) i~ pI inium , 
in intentione, i~ ultimum in dllpolirione ; tbe firft @nrilion (9', Q.!;!IS? 1tJ'fJo maul!) 
bate t{jere bi~ :1!Mfe~ ~ 'e anftoer$ to tbt~ llirra:lp (5 J. mrJ tlnec "son~; [l£rc 
llotu i~ primum jn inten ione.Jo t~at ljete nottl fip ttcfe 1tlJ~n.s in tDe WiH." me ptt:: 
fon~ to Ilu hI?, ani) tbe tbillg~ tbcp 1ucrc to {Julie, arc ~ere ccrtainlp btfjrriii'b [lui)' 
fet bol.tm. ~be z: <1fiueffion i~)~ando? 1t1brtt tlJep f{)aU babe tbi~: '~bz ul1f1!tcr 
:h(luh~n tl)cp arc of tlje fun tlge of 21 pear~. ~be 3· @ueffion i~ but Quis inte
rim? lUbo tfJali !Jab~ tbe fam~ in tf)e mean time'; rm:~~annl)i'l:to tIji$' i~,t!}tit mp 
~J:ecuto~~ : tl)cre tutti be a btffercnte bl?t1U£'en a contmrrwCil,11lbidJ InfW !~ atc a 
certain time fo~ to commence: anb tljat bp comput;~th'J1i' of dmCilf a man i'l~bifr~ 
] 00 1. ~tl1to·~i~ eInert hln ltJ~en ~i~ fec.onb ~Oll tlJoi.d.b ~omc to tJjc age Jjf 7 pennI, 
(! be bie~ bcfo~e ~e i)orb .fitcomphffJ tbt~ a~c: ~ori~ltl)ffanbnlg tfii;J,c1carlp tije 
dbcff ~on f{JaU babe tbt~ 1001. lubell tOe tl111('p~[fir(i) man bnpp.cn I;p dffuX'irm 
oftimeJo~ tbcre'i~ ddinitum tempu< ;tbetimc fet botun;but ifit be Ul1l:m an lUlccr
tatncolltinJJcncp,tlJh~ou!lbt tben ritft .to bappel~, aut nunquam, tbt~ man netil'J: 
bappcl1;fo lU tbe cafe tn 36, H. ~. Dyer? If on£ iJe\llfe~ I 001. to bi~ IDaugbter,to be 
Pt~lll ~t ber age of 2 I pcar~,at~b fije bte~ bcfo~e Jbcr. ~J:ct~to~~ roan bnb~ tIJt~, fo~ 
~fJt~ t~ a 1!egacp,~ a p~erellt ~nteren palTetb bp tbl~ beblfc ,\J tlje payment of t!}i~ 
l~ onIp beferrcb Ull brr ane of 2 I pear~. j( agree tOc rule tbot natb been tt1fttn 
;ombing lWm~) ~lJatconnructiotl flJaU be mabe upon aU tiJe wri~b~ of t~e'lIDilI ; 
If be tan bere b£1.1trcbt~efe 1!eafe~ to l)i~ ~on~ 1V1Jcn tIJep moult! tome til tbe a Je 
of 2. I 'Prnr$,allb tbat bt~ ~J:entto~~ q)oulb babe tbe fame iltt!)e incelim, etlcvone . 
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1)f tbrm to~rn be·totne~ to bi~ age-of t1.t1entp onel,iMtP,- moll babe bi~ term bp 
furb conftrmtttnrmabr:, &: rcdd£ndo ii;Jgula fi~gulis, ani) tbt dbell !ball not tartp foz 
bi.tl port, until tIje poungdi 1'{JaH come to btlf age'of rwclltp (Ii~e pear$, fo~ ead) 
:o~ tbcm f{Jan~abc bt~ tetm -~n fll~. tUtll, . 13 H. 7' foJ. ! 7· b. bp Fmeux. 2n mall fJa- J H. . f. I ; 

\Jl~tff a mm f(J~ penr~, '~P bl~ lIDtU bebtfetfJ, tb~t bt~ J,JOllllgert: ~Oll ffJan .fJa~e B~&c. 7 
S 

tbt$ nftrr tbetnatb ofbt~ lt~lfe~ ffJe fljail babe tbtlfburtng {Jet itfe ~p unpticatl:: 
Oit; if a man ltp f)±!1 Win i:icbifctiJ, tbatbi$·~tetnto~tf P,a~{ babe bt.~1tcrm, until 
bi~ ~onJohnfbantomi"UlttottJe ageef 2 I ptar~,1Ubet1fJt.~ .son John come~ to 
Jbt$' age, fJe. tl)an fjabc tbiP term bp implication; . tbe i)ebif~ bere in tfJi~ ~afe to 
~!$~rrtuto:~) i~ rub modo, 19 Eliz- Oyer, fol. 3 5~· Chick be~trelf a J)oure toa ~I):: 19 ~ti . D 'e;'~ 
nhl1l1n~rre'fimple;at1b after bct ncttafe, to w. bl~ 00on, abJubgeb, tbat tf)e WIfe fol. 3~' J -
fJilb an. ~llatefo~ life, tbe rrmaintJer to tfJe~oll fo~ life, ~be rcmainbcr in fee to 
tJ)e rolfe; fonDe 1!(tW ffJan mahe -aU tbe1Ua~b.9' of tbe lIDtll to ftanb, uc' rc s magis 
vaJeat} quam pereat; onbfn ~cr(' it i$berp. apparmtbp tbercfalution of tfJefc<mue-
ffirm;i (S.) Q;.tis;lIDljo mall babe ff)rm ~ Q9ando,iWben~ & quis inte.rim, Wb~ in tbc 
·merm time ~ (S.)~p~trcuto1~ ;fo tbat bere i~ no uncertain contingent, anb t{Je 
ileatb ofbt~foll tn tfJe int(rim,.-neberonce came into{)hlronffilerattonjlmt ifitlJab 
'l1Z!?1t lJere, in cafc of an lmcrrtain tontingencp, tbccotltirigcncp t!Jen ottgbtfirff 
to bi!ppen,Qub fo upon tbe iulJole l11attfr, ~ubgment in tl}ilf €afe· ouglJt to fie gi
ben fo~ tbe J)IaintiffJo~ tbc atHntniilrnto~ of Stephen.Dc1dderidgt Jufiice:~lf:Jf mafie 
a lit .1[1.' to J. S. until t)hi [un t~mc~ of fun· a (tc, be being t~tn tuttbin nge'( S )of tbe 
tlgrof I 5 pear~,tbi~ i~gool:r, i'mil aplnin carl! ;tf}ercnfoll oftbhI i~, brenufe tOrre 
oug~t to De a certain interetl at tbc time of t~enMhin!J of t6ilf iLeafc,l)e 1t1a~ tben 
I 5 p'l'ar~ of agt, anb t~erefo~t f}t tua~ to f1a\l~ t~i.~ fo~ 6 pearlf; but lUbcn one i~ 
to babe a t~i!tg. all~ njt~hHt'g{)·f.l\lC a-p~i'tcbent contingcllep befo&c itbcgill$,tbi~ 
CCtt£1inIp man not ;j:::ntn bcfo&£ tfJe conthtgfltcp,ljappcn; fo~ bp nUg ronffruttion 
a~ !}atfi been {jere ma~c of tbi;5' rem pou mill bcrebp b~eali tl)e itttCtl1t of t[;£ IDe:: 
liifo~ bp tbt~ bi;f 119itl ; anti :J[niJ(Jc~ oag-f)t to erpounb WHIl1 acto~binJJ to tbe 
meaning oftbcm;{}a:tc iJcmCtlllcto abbantelJis 119m .. Haughton Jufiice. jrf 9I be· 
bife, t~atJ.S. after tnebeatb of-J.N. fiJalI babe tnp Uanb, to bimanb to bl~~etr~, 
t~*$~:& fltt eX'zmto~~ i)~bi~'c; but~f '9! a.fterit1arb;I~o brbife tbhl to,J.N, fOJ bi~ hfr, 
tht~ HI nlJW fl. i:JelJ.lfc to bun fo~ hfe,iUltb tf)e remOllliler o11rr to J.S. Dodderidge J u-
1tice agrrci:J tr,i~ fo to be. Haughton] uHice. 9(ti~berp material to be knoitm, mbe~ 
t~cr tl)l' lP~[:fit.$' Gftbi~;[filJb were ilttmbci) up tOe mm to{tO until tbeurnefft of 
tf;e[o~l$'. ~()':!~l:'.ridge)u.ltice. 9rt i~ ~rtc 011111 to bHonffbr.reb.i~b£tbtr tb~~dtnto~ 
bp ttl;J' tt$ UfhH, lntnntcn!J a p~cfent IJ~ a fHtnrc~tma:ltCetncnt to (Jt~ ,t,onlf. 
HJugnwnjufticc tH?nlanlfcb; flDbctf)er' tbc..er!?wto~~bcre Ollrr~t to raife 1nitb tbe 
lS~;jfit~ of t[jcfc 1it1n!'l&r fll tlebifctl, pcrfol1flI pOttion;J' fo& bt~ fon;J', 07 out of tiU ~i$ 
oH11?t; ~Mb~~ gmrmHp t{jcfameto,beout of rue 1!mti)~btbifdL Dodderidgc jLlItice. 
rqrrjC fome OH((~t t£! bd:lUt of aU nentraHp : ,.qr~e €onrt t~cn raib, tbor rtcp wou!i) 
be (1ctt,n: nn\l1irb of tbis'(tnfr, unl) fn bp t~e mull' of tbe ~ourt tbe fame hlilS to 
nap Haw q'H), HnrH t~e ~ourt ffJl)ulbbe full: ~ftcttuarn~ on antltb~ ilull, t!Je 
€£m:t being fuB, t~hj mUtter lua~ mobeb again. Haughton Jufiice maintjinc() 
bts' fo~m('r @pinirm., b}? t~e lWiH tf)i~ilf a'p~Cfcl1t -:Jlntrtdi, anb no rontingcnr)j 
in Stcphen : ~(lt1nrNo.:icnl.~notto be mube upon t{Je· urn part of a min bAt it fdf, 
11ut upcn fiU tlJI' too~b~ a1tb!ptlrt~ oeit, t~e fani:; bejng entire; tlnill)eretbe 1tJ~oIc 
113m bdngluii.l tiJgetbcr,tbat hl~trbi~conthtgl?nt fat rbe firff, i~ now fir. tbe fub~ 
frqurut lUo~nJi Df t ~c reiH, mOi)c to bt btptUbmt upon an ~nate cerudn, flub fa 

. :I(ulJgmrut OEE~t to be gibm foz t~c ~iJnriniftrato~ of Stephen. Dodderidge Ju:: 
l£ict. ~~C !'renfroi quefUonin tbi~ ~nrc i~, 1mbctfifr lJe intenbri:J to titlbamc Sre:: 
phcn al1fo!ntdm 07. npml n continttcurp; lubrtfJ17t Nrftntlpl 1t1itb a p~efent :J!nte
refi, 0& Ull!Jll a wntmgtntp: :Jlt a.ppcflr~, rbat tOc 11§)UI of tbe ~CnfltO~ iua~ til ab~ 
bantc lJi~ l!diH, ani) ti~ intent alf!31t1t1~ti'i nbbance Stephen bllf f011,(O a~ t~c ufi" 
£Il1tllJk~ miH ffJl,:!Ulb Dr .al[~ ahbnncrh, anhtlli~ upon· a contingrncp ; 1Ue aU agrc£ 

. in rue gcmrol nn!c~, tunt cbcrp lWiU mull be cc:nffntd.l atco~bingto tfjr inttnt 
anb 
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ilnb meaninll of tbe jf)ebifo~: ~be true :J1ieafon~ of tbip I I. ;cccaufr t{)at Win~ 
are mahe, pkrunquc in extrernis~ tuben men are griebeb tll 5l5obp, anbtroubleb in 
minb~ 2. ~l'caufe be i~ inops con1ilJi, at tbefame time, anb tberrfo~e tbe fame to 
Ite taften accozbiug to bi~ intent; but pet tbi~ tuill atimit of fome ~tcel1tion.~:~f 
it be bemallbe-~ tubat intent tbi~ moulb be, eben fucb an intent a!i ag~erabIe til 
tbe llf,tu of tbe lUmo . otber1tltfe aU will be fruffrateb. ~ feconb ~,;ception i~ tbi!il 
mbat inteltt~ ebtn fucb an intent a~ pou map collett anb BatlJer out of tbe 1Ull~b~ 
of tiJe tWin anb fo~eign intent~ are not to be receibcb. 211 t~irb <If,;ception' in tbe 
gatbering of tue lntwt, 110t to tahe t~e wo~b~ out of tbe Wlll, but to make Curb' a 
tonfirttttion upon tbe lIDiU, fo tbat i~ it map be, aU tbe 1ll(jtb~in tbe Wif[ map 
fianb; ann tbrfe are tlJe t~~ee ~tceptlon~ out of tbe c!l5eneraI~: now to appIp tbeCe 
unto tIJe ~d(C of a Wilt it t~ il~po~iff e, bp ~afe~, to ~~obe tb~ intentIon of tbe 
~eftt1t02 ; but to 100ft into tlJe Uf)t~l 1t felf,anb 1n tbt~ tJl}lII notu tn <6!llellion,tlJere 
atc two rearon~ wbtrlJ ini.lllce me to be of lbi~ <@pinion. I. ~be m:effato~ buufelf 
1Uaki?~ a plaitlbifference In bi~ Will, b.etWeen a p~eCent, anb a future ~bbancf~ 
m~nt; be bab ~our .IDau~f)te~~) anb b~p elbeff fon tt abllancetf) tbnu p~rfrntIl1, 
b.1ltiiout anp tl1i1(~ of hlU1~atto:n) b~t bt~ poungeffJon ::,tephen, Wben oftbe age of 
2 I pe<lr~; anb botb 11p tbi~ tl~ W1U bemonffrate hlbat be fiJaIll)abl\ & quando,. 
ani) be batb Iimiub tbe lime tuitb a contingmcp! :1[f onetiln bcmanticb (If tIle 
~enato~ 1t1[10 be i~trni)rb fi)ouJb ljabe tbi~ feaCe in tiji.' interim tin his fou~ came 
totl}r alJl.' C\fttumtp nne petlr~: tbe anf1ll(t ip, out of tbr h1o~bp of tbe tom (S )j[ 
make it ta mp ~X':cuto2p: :J!f be bab been furtber bcmt:llbcb.. tubac if be nc~cr 
cometo bl~fun ageot t\11l.'ntp one pearp 1ttijo tlJan babe tbe fametben ~ tbe 2tn~ 
fll1ct bp tlje will ttJM bl~ ~~ecu.ot~ to ~ube tbi~ until tbe ~cn come~ to bip furt 
~gt of ttuentp one pcar~,anb if lje be not attain umo tbi$ age, Ohi e~ecuto~~ 
tbrn to keep anb retain tbe lame; fo~ bi~ intellt appcur$ [0 be to obbance lJi~ 
tuill, onb to roiCe a fioca to~ bi~ poungen fon~, tbep to tnflie-t{Jem ill ®oobp.a~ 
tbcp ft)all tflinh goob ;t~Ji~ left in titn~ ann quomitp to toi <!f,;ccitto~_~ ~ tnJp fie 
matle mc~e o~ Jefp, acco~billg a~ tbe ton~:ingcncp mall tappen: ~bt!i i~ tbc firft 
rearon, anb 1t nanb~ 1nitl) aU tbe part~ of tbe will, b~aWn from toc iHftcrcnte 
1tlbicb tbe (~enato~ bim(fI[ bp tbe berp tuo~b~ of lji);lWdl, bib make bct1n~£l1 Q 
p~erent aub a future abbancrmfllt ; tbe rhlfon~gibtn inlk fllt'lOSC(l[e" Coke 3 pars, 
anb in Manning Cafe, Coke 8 pars bib mobe me IO beof tbi~ opinion, tbc tu~ir~ :1i 
man maintain, bp rearon~ b~a1Un out of ttJore~of('~, & vlvic1a argumtnta, ougbt to 
Ite in ~are of.a brill: :1[11 t:)oraitoos cafe, l{jere tOe inUnt of tbe rqrcffoto~ apprarcb 
to betoabball('ebi~ron, anbbi$'dr~ aIro, flub ttilt 1uitb tbef-cc fimp(e; be 
t{)ere intcnbcb to abbance bi~ 19eir~ alfo, ann ti,at not bp )purctafe, but to take 
anb be in fip wap ofbefcent,tbi~ WagJ)i~ intent tben' bcrp opparentlp aut fo~ tbi$ 
callfe no tontingencp tbere; anb notluitljllanbing the firll JDebifre tfJerr bicb be .. 
fo~e lJi~ 2nge of 2 J prar~, p~t.b~~ ~eir ffJouib babe t~e lranb,. turreaton of tbhti~ 
t{jere toUetteb out of tbe lUlU tt fdf, anb ap hJCrt, fo bere til tfJi~ ~afe lJi~ in
tent appear~ pfainlp to abbance bt~ 1uill; ani) bere tbi~ conin not bc~ but btl 
tJiP f)abing of tbip iLeaCe to come unto btp ~X'ecutot~ upon ttc bcatb off:ip fon 
befo~e fliP age ~f 2 I pCOCp :. ~ut tbip couI.b not. be in B( lr.l fton scale, bp:> r(afo~ 
tl)attbe:lrnbcrttanc£.wa~ bebIfd- unto bl~JJ?!lr, tufl~ll be comr~ to bi!f ilgC 
of 2 I pearP : .~ Ifo, 1f tU!P ~ff ate fiere, brbt(rb to ljls fon; fiJoldb not reff in a 
contingcltcp, tbe tuo~b~ of tbe tum ffiomti tten be b~oktn, tbetuotb~ being, I 
make It to I~Y Executors? &c. anb tl1ep fo~ to make t~em ~n ~oob~, a~ Htep tbinrt 
ltc~ : ~nb tt WO~ tb~ t~tent of t!l~ ~dlato~ tere ~ntb1~ ta(c, to atlbtlnce tt~ 
~lU) ~nb ~ot ~be ~bmtl1lfirato~ of 1Jt~ .&n, Wbo mlg~t be a meer ffrangtr umo 
bIm, It belllg 1!1 tbe p01tle~ o~ tbe ®~btnarp to ~ral1.t 1!cttctp Of 'ltltlminiffrMion 
to tnbom be hull; a!1b tbu~ llltent. of ttl' JD£blr~~ l$plail1Ip coB cctcb out of tOe 
berp tuo~b~ of tbr WIU, upon tbe blffereJlt£ tItcrcln mnbc b~J bhu, betWeen a p~e" 
fcltt anb a future abban.cement, anti on~pact of tbc tuiII ouabtbcrc to be ex-poun" 
brbbp tbeotbec, arcO~btnlJtotbe~afe ttl 9 Eliz. Dyer.l{ol. 26r. ~ mnll fdfci) of 
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1!antJ in a ~iUe, in t1tto ~amlet~ of tOe faib tP>iUe, be. bebifel1 all bilt J!anb~ in 
tbe 11)iIk anti in one of tbe Il)atlllet~, n~n£ of tbe l!~nb tn' t{Je otbct l~amlet {fJaU 
paffi' bccaufc of t{)c intfnt of tbe Ptblfo~, appe~rtng ~P tl)e 1tIo~bl1 of t{Je .mill, 
lu'glcb iJ'i to be obrerbeb; anb bp ~bl~ :l(nterp?£tiltl0n ltlf)ttb ~ babe m~e)no part 
of tbiJ'i !Will bere iJ'ib~oaen~1tlbtcb ~flU I1~ bp anp otber ~tlte~p~etatton maile of 
tOe fame; flnb t~tJ'i ~tPOm~onJ1tI!)ltO ':Jl babe n~a))e ~ftbl~ mdl,goctb to tbeab~ 
lHlltCCmcntoftbe'lWiU, tnbltb c\lerp ~~ctutOt 1~ totntcnb anb cnbeaboutto bo: 
ft11ot~rr cearon out of tbe WH[,fll1tl}i~ bt$1IDiU,Oe intenbeb to ab\lance bi~ fon~, 
bp mafiing of future p~biflon~ fo~ tbem)anb tbip to be tuben tbep :bab bifcretion 
to mafie a rig{}t bifpofition pjf tbe fame,but not befotc ,anb tbat,a~ t~ e~p~e1Tfb bp 
tbe ~dfato~ bimfelf in b.i~ lWiltkl be ~t tbeir.age1f ,of 2 I pear~, it) H.S.Dyer;t·5.9+ 35 H.g. DYe! 
tlJe 1fo2b Latirners <frafe t~ a \Jcrp patn. <fraCe, iutJtrt be btblfcb 500 '. to bt~ 59· &c. 
jDaug6ter, fo~ ailb totuarll~ ber ~~tiagc j lip' tlJi~ be gibt~ unto ber a p~trent 
ani) abfohtU tJifpofition of tbe fum, ani) dtadp f{}e migbt babe bifpoffb of tbe 
fUll1t,1tlf]cre, nnb a~ ret 1t1mdb)anb ff)t making no iliCPDlitioll tbtrto~, bcr ~~CClt~ 
to~!;HfJoulb babe tbe Came; but t!)e ~aft tfJ€re remtmb~tb of ; E liz. If (UCb a .IDe· 
bife 1tt\l~mabe to be pad) at a bap to rcme,t! btatb bappen~ l1('fo~e)tbtrc tbe <!C~~ 
tCU!O~~ tlJan not {Jat t t:;i fame, btctutft tf)t intent flnb meaning b.1a~ otdp fl fu-
ture, flub not a p~zfC11t atlb,.'l11l::cmtnt, buttbe famero be in centingttlcp; ~ fo JJere in 
tb!~ ~~lfe nnw ill quento~, lbe inttnttlitb true lUeaning oftbe m:ellato~, bp tf)e \1zrp. 
1tlo~tl$ of {Ji~ iWiU) appearrbfo to be; ana fo .)tcphen toe A)on bping bert brfo~e 
bi~ ageof 21 pear~, (tiln fo brf02e t{Jt ~~nttngrnqt bapprncb) no ~ate o~ 9rn· 
terdt l.1tu~ at aU beilch o~ fctftb in bim, ani) fo ('onfequ~ntlp nott;ing couli:! CJlUC 
to bi~ ~tltllinifirato~,(J tbcr(f{1~e be bt."lting liO goob title to, tbi~ ~taiL'.,9iU1:lgm£nt 
oug!)t to be gibcn tlrrainil fJim~anb fo~ tiJeih'foltit'!.nr,tbr "it ffignre of t{Jc ~X'(tn~. 
Croke J ufiice. raI:bat :1Iubnmcnt ougbt to be git~n fi3~ t~c ~tnmnint~lto~ Df ~tephe17; 
tbi~ being not a meet contingent :Jrntcreff in bim : 91 agree tgi~ to fit a future, 
erpectatiollof an intrreff, Iulttbi~ not to ten ot aU Utlon a contin~rntp: 9( ilgt£f,-
tbilt to trace tl)c intentanll mtantrlh of t~c~cftuto&, out (tf tgc berp b.l)~b~ of bi~ 
min, tbat tbi~ i~ Sacra expotit~ tdLtm.-n,i: ftdt; :Jt fce ~cre bp ttJi~ Will, an a~ 
Iarmn of bentlJ unto ljim, faping unto bim, <lifpone tua) nam moritris ; nc:rt :Jr ob-
ferbc ill ti)e ~dlato:J vifcera ~,ltrtS erg:! pucro", anti tbi~ flp a grilbathm. jriral, i9t 
lllnfte~ bp bi~ Will p~obifion fo~ {ji~ JDaugIJtrc$, J)oJtiont fOt rucm. ~('ccJtillp-, 
19~obifion fOt bi~ fon~; f)eI)ab tb~ee poungrr fon~, Edward~ John, atttl Stepiltn1 
(tnb Stephen tu~p ffrffin bi,t1intrntion; fo~ ubi arnor, ibi animus ;fJerd~ ~2d.ta qi:reHio 
ImtexpreJfa tefpontio, tbep~ll\)ifion filH)ipron~,itip ultirnum in d!fp!! ;OTlc, '2 :,[ Unlan 
dedi, 1ttbcn arc ~cp to babe it ~ JJere a~ to tf)i$, i~ up bhn·r:rp~rfff:tl .. anpus detini~ 
tum, at 21 pear~ ; tbip map expre1Ta rdpontio, bp t!)€ brrp.1tIo~tJ~ oftl)e min, but 
<]uis interim ~ f;et£ i~ radta qua:fiio, but exprdfa rdifmfio ~~ to tbht aHe., bctngmp 
qf.rtmt(!J~,S; molte it to tbl?lll,&c. ~6ep art ottlp Cuiloaes ·bOI13:: hdei ,to m ~!te tbml 
in ~oil~; fo that ~e~c, bp tb!'bl'rp lno.~b~ t1~ tbi~ mill, it ip prirnnm the' :::Uill.rJ)H: 
bi~ rOlt~ fi)nH .Dabe l,l~ :lear&;$':~brre!~ a btffeunce betwe('n tlnltrtcrttn i?~ contb,; 
gent ( a$.ltI~en fw) mall be utter ;15ar.renet~) ani) a contingent certain ; c1~ ben: 
f~l tb!p c~fe.J :}11Ce }~\.\los ponere, in certatn,. anb fo reddendo lingu]a tingulis. iingula-
[l1ll. & feme}.!l,. caCaj oftbrl: (f)nU .babe bl~~rtlfe, ruben be.ffJ!lb COtUe bp compu~ 
tatton to i~e tunc of 2 I r,,;~r~: Lmera OCCldlt, tl)i~ 1ua~ bl~ tlttent· in Bora/tons, 
Caf<:, tIle a~dl) t;:illlructi:A]ri .of a min i~ tbcrtfu.l.{l' rtP~elTcb) ~lfa)a'bd.iifJ:ougDt Borafions careA 
to conrur bJ~tb t~c aulc~~. 'f1!a~, ~nb tberefo~e If Q man ~rblretb bi~ iLnnb ta 
on~ a.nb to ~I~ ~c ~;:~, nnb If br lII£ 1UltljoUt l,clr ,~bat auotbtr ffJaIl f)ab~ tbe 1!anlJj 
tlJ~~ i~ \lottl. fo? tijl~ Ctil!tiGt f~ bt I1p tUtti .aCt~~i:iln\J to tbc i1u~c~ of natu: ~ h~ 
mltatlon to our ~ ':> !1~ to bt~ !-.'~cn~ maletf, t~ a fcc~fil~ple, but In a bebife it t~ an 
~ftate tail, JiHi'lpp~a'rrtb in di-H.8. B.rooks C:]f~s, fol. I: placito 5. anb 27 H'S. t. 27.a. 18 H.8. &c. 
~be rcaflm of tr~l~ l~, tbftt be, ~~ tbe tltn~ of tbe mafung of Oi~ Wilt £11' intcnb~ 
n~cnt qf .ttum, lUn; In°rS CO~h 1~1, anb tbcrcfo~e t~t 1!.a1t1 boti) fupplp tbt~ ~o~ bim. 2 Eliz. D er 
tbat be lltt.:nbeb tb~ ,nr~ol bt~ Zobp, 2 Ehz. Dyer, fol; 17l. Frenchams Cafe : ~ f01 '7 I, J.4' 
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gootl ~are touelling a bebtfe, anb tIle intent of tbe bebiro~, bere b!1 tbe 1tlo~lUf, aoo 
lll£aning of tbt~ Will Stephen tbe (on bah a goob anb p~eCent iuterell, anb not be~ 
penbinll ana p~ecebet'tt contingentp, anti Co upon bi~ bratf) , l)i~ interell i;1 COlllt 
unto bi~ 2n.bminillrato~, tubo l)atfJ tbe bell rigb~ to tbi~ UeaCe nobl in quct'fion,anb 
fo~ 1trl}om, :Ju.bgment ou.t to b~ giben. Coke chief J ulHce. ~ltb6'mc~t in tbi~ caCe 
ougl)t to be gtbm fo~ tbe.~bmintllrato~ of Stephen, tDe matter bere ln quelltontd 
fo~ tbe neaCe of German, anb Sandy Clofes ;- anb tbe 60ubt aruttf) upon tbe ttatb of 
Stephen Witl)in age, tbi~ UeaCe bdng beilifeb unto bim, quando, e1tcrt hlbl'n bt 
fi)cntIbactompIiffJ f)i~ age of 2 I pear~. Quis interim, be anC1Uerlf in bbt miU, be .. 
fo:e hlbicl) aie,o~itiU 1tlf)itb time, 91 make it.tomp ~X'tcuto1~,.1tlhat to tlo 1tliti). 
aiJtbe ll!}iIl anftner~ ~ tbep to'malte tbtm in-goob~ ,a~ tbep tbink fit; ~ tbrn con
dube~ fJi~ 1tlilUn tbi$ manner,(! fo witb aU tbt tell of mp goob; ,&c.~ mane it to' 
111p~~ecutot~ ,fterr Stephen tbt Coh bie~ bH'o1etbi~ bhf age of 2 I pear~; tbi' qUcfiion 
i~. 1tlbetber l)i~ ~btllinillti'lto~ ff)aU babe tbi$ neafe, iubicb hla~ in tbi~ mannrr 
Jimiteb, ant'i bebiCeb to S~ephen; tbi~ t$ tbe general, queft~, anb tfJe pi,lltf) (If tbe 
tafc: fo~ tl)e true tontlructton of tbe natt of tbe quditon, lt Uf to be l'tamUleb,tubt~ 
tber t1 future, o~ a p~ccebent interdi, botb paf~ bert unto Stephen tfjt'fan'bp fbbf 
1l.lill: if the age bere, ougbt to p~ecebe, tbtn tbt ~J;eruto~~ of tbe brbtCoh are taJ 
babe tbi~lcafe, but otber1tlife it i~, if Stephen babe a p~efent inttrell bp tbt~1tliU, 
to billl bcbifcb:11aiU$ anb tbe confiruction of tbem bo lllo~e· perpl£J; a man,tban anp 
otbrrlearnin\.l, anbto .make a certain conllrLUtion of tbtlll, tlJi~ excedit juris pru:: 
den tum artem; but 9!.babe lrarneb tbi~ goob rule, al1tlap~ to jubge in (uti} cafe~,a~ 
Dear a~ map be, anti tlcto~bin6' to rule~ of naW; anti in (o'boing, 9l mall nat err, 
anb tbi$ i~ a gootl anti a fure rule, if a will be plain, tben to coUrct tflemtanina 
elf tbe ~ellato1 ottt of tfJe 1uo~b~ of tbe Will: 1tle all agree in aU tbrfe-.tlufl'~ but 
1ue biffer in tbe 1ppUcation of tbem ; bere I1p tbi~ bebifl~) tbert' i$ an interell Ple: 
fentlp be1leb in ~t<:phen tbeCon, liieafon~ to p~obe tbi~; applJcado eH vita T(guJa:-. 
1. ~phlatJ of introtluction into t{Je.caCe, :l( bo affirm, anti agree tbe tb~er lltule~ 
btfo~t rem~mb~eb: eberp ellat£,o~ intere~, i~fttberih dfe, o€ in contingentp_ ~P 
to tllatr~ m dfe, tbep are of two Co~t~; tttber tbep ougbt of necrtlitp. to bi'llm 
intttell p~rrrntIp, anb bJitb011t poff'effion, o~ eire in interell anb poff'etlion p~r.ftnt~ 
Ip:if a UeaCe l1emabe .attbe 41!om1l10n Uaw, toone fo~ life, tbe.remainber obtr,&c .. 
anb tbat poll mortem of tbe 1!dTee, tbi~ mall rcmailt to auotber, tlJi!T i$ a tt
lllainbet, pet tbe'hlo~b~ are future, anb contingent, I1ftaufe tbe faille i~ to com
mrnce anb l1egin upon tbe betrrminatiolt of tbe fo~mcr rJl ate; in hlbirfJ rafe,tbtre 
hla~ no (ontingmrp;bnt a Urafe fo~ life, tbe remailltler ober. ~nba~ toutl)ing 
tontingende~, fome oftf)em go bo1tin1t1ilrn~; ~f ~ babe a term fOt I 00 pear~ 
anb bo bebiCe tbi~ to one fo~ life, anb after lJi$ bifeafe, tflat tbb11'{JaU go to ano
tf)cr,f)e barf) a p~errnt 9rnterell in tbi~, Imtpet fucb an :1rntertff., a~ cannotbe re~ 

Plowae;l Com- Irafrb. no~ pet grantcb;a~ it batb bren atJjubgcb in Plowdens Com menrar its f.)" 2 4. 
&~nt. o. 5

2
4. h. in Welkdenand Elkingtons cafe. ~lttb a remainbrr of a'term, Iillliteb to tbe Con 

. ~ goob;anb if be bie~ bcfo~e tbi~ actrui~ unto boo lJi~ ~;teruto~~ roall lJabe tbh1: 
anb be map reIeaCe tl)i~, but not grant it. ~ontill~el1cil'~ arc onlpin tb~ee taCc$ 

s E. 3· fol.27· in tbe 1!&J1tl. I.lWl)en tbe J)erCon anb ~llate l~ certal", but upon fomt' collateral 
ebent 1tlbitb map bappcn, anb wbicb map not bappcn. 5 E·3. tol.2 7. 1tJljerc Willi:: 
am mabe a 1!eafe to John fo~ bi~ life, refcrbing rent unto William burinn tbe life of 
WiJljam,anti tfJat aftrrbi\1 beath, tbe Uanb ffJoulb rr1l1oin to tbe :letTee, anb l}i~ 

PI(JWaen$Com· 'eir~ : tf)hfi~ a contingencp,altf)oltllb uncertain, 1tlbctber William mall furbibt. 
m~nt. in cole- Plowdens Commentaries in ColethirHs cafe, tf)ert i~ a conttngencp in tbe perCon. A r~ 
thlrfts cilfe.&c. ton and Hofe cafe, Pafch. ~ 6 Eliz. Rott. 348• bp limitation to coiibe!1 unto tfJL' ure of 

onein tail, Provided, if be boJucb an act, tben notto remain, tbi~ mall ncbrr re
main, if be botb not tl)e act: ~be fecontl cafe of tolttingentie~, (S) tuben tfie per~' 

Regifler in ron~ are uncertain, anb tbe ellate certain, anb tl)c tiIll(' alfo tcrtain, a~ tpndJing 
Formedon. tl)i$,it appear~ in tbe Regifier, in Formed?n. 9lf {anti be lJibm to bu~banb «JIl) 

luife, anb tbe belr.S' of t,be batlp of tl)~ Cllrbl\to~ of tbl'm,tbep ba be l)t're an df att fo~ 
tbtit Ubl'; ; EmttufJen one of tbem bte~, tb~ ennte tbell botb alter, pet tfie ~urbt-. ~ 
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• bo~ of tfjelll btuncertain anb :Jf bab~ f)tarb ~ray chief Jufiice of tbi$ ~O,urt rap, 

tbat it bab betn bert abjubge~,tbat If tbe perron~ to talt.t be uncertai.ttJbi~ iP in 
tontingencp, a~ a ileafe fo~ hfe mabe to bl$banb a~lb1tltfe~ tbe rem~t1.ber to (bt 
furbibo~ of tbel~ fo~ J. I pea~~ ~ ttc bU$banb feU$ tb1$ anb htep, tbc wtfe furbibep, 
fJ after1tlatb~ b1e~,lJer atuntntfiratoa bab tbe1!e.afe~anb not tbe ~enbee of tbe bug~ 

, b anb ,becaufe tbat no interefi 1t1a~ t~en bdleb 1t btm, fo~ tlJat It llla$ impoffibfe 
to b ibine 1tlbicb of tbcm f{)onIb fu~blbe) ~nb tbt bU$banb coul~ not grant awap 
tlJip tontingenrp. :J. 3 tafe of conttngencte$, 1tlbe~ tbe perfon~ ~nb tbe, dfau affo 
i,'i uncertain. ap a lteafe mabe fOt hfe, tbe tCmatnb~r to tbe ttgbt betrp of I. S. 
t{)iP i~ a contingent efiate. Lovcffes cafe, Pafch, 9· Jac. III C. B. Lovefs matte a feoff~ 
ment to tbe ufe of bimrdffo~ life, witb bibrr$ contingent uCe~ ; tbi~ i~ a goon 
tafetoucbing contingencicp! ~bcrc 1tla$ uncertaintp in tbe perron, tlnb affo in 
tbe cfiate. ~oblap to tbe 1tlo~b$ of tbe Will: ~f:1l make a 1!eafe to one, bu~ 
ling tbe mino~itp of mp ~8n Clement, until be fball come to tbe age of 21 pcarp, 
tbe rcmainbct to mpfon Cleme~t anb bi~,bei~~; tbi~ i$ fttIeb in bim,: if a man 
make~ n leafe t!110tber) burmg tbe m~ttp of 1J1~ fOll ; tbe fon i)te~, bp cbbt 
tf;e a;{t'!'·c ffJall cafe, otberblife it i~ i~ tafe of a mill, brcaufe of tDe intent, tficre 
it man betaken wap of .tn~mer~tlon of tbe pear~ : tbefe 1tlo~b~ (?) ( h~n) ~ 
(when) arc not n ucb mater tal Intbl$ tafe bere; tbeUa1t1 aIblap~ btltgbt~ lIt.be:: 
fling of enate~,a b conttngellde~ are Ol1iou~ in tl)e na1t1~ anb are tfJccaufe~ of 
troubfe~, all~ belling anb ~etl~ng, of effntrP, tbe caure I.lf rep~re anb tertaintp. 
Fauxes cafe, HIll. 35 Eliz. aIt~ttatto~ of altretatbe.IDau\lbt~t, If tl)~ COlt ttunel1 VdY1'P 

froni I1eponb fea,anb accomphffietfJ bl~ agc of 2 I ptar~, o~ bIC$, be 'omt~ from Hill.3~~iit.. 
lleponb Cca l anb lebic~ a fine, botb tontin~entie~J o~ bie: tbe 1!abl i:Jehg~t~in 
belting of ~nate~, a$ tbe ~ubge$ tbere falb; anb tfbe tome fratn bl'ponb Cea, o~ 
bte, blbttber tbe one o€ tbe otber, tbe effate (fJall bell. Trupenny( II Cafe, aftet
~arb~caUeb Baldwin att1;l Locks,cate ~afch. ~7 Eli'z •. il 1!e~re 1tla~ ma~e to Tru- Tr enn el 

penny fo~ fo manp pcar~,tf 't,l)I~Wtfr,o~ anp Ofbl$ ~btlb~tn fball bbe fo long, cafe or Bald .. 
Ccber ttt biPjunttibe, .anb itma~c~it febt~al, fo ~bat tb.e naW fiill beligbt~ in wim'& Lx'<! 
beninq ofefiatc~,anb In p~ellcnttng of tonttnge~cte~,1t1blCb.are bangerou$totl)e Ca[e,~a[ch. 
lltingfo~ 1Warb~, anb bal1geroup aUo to tbe fubJett~; flert 1t appear~ out of tbe 37 Eh~. 
~m , anb tbnt uPQn incibcnt confcquentp tq tb-c Wtll,tbat Stephen tbe Con fboulb 
babc tbe intereft in tbe Urafe p~cfmtlp; tOe crctuto~ bere bp tbe 1tlo~b~ of tbe 
will, i~ to babe tb~ fame u{que ~tiehen il)e fon fbOlll~ .. (~mt to ~be age of 2 t 
p.ear~,at 2 I pear$ bl$ fo~ to bab~ tt; be Hc.ber once b~b I!, 1n con~beration tbat 
lU~ pongeff fott Stephen mtgbt bappen to bte llcfo~e bt~ age of 2 I pear~ ; but be 
fir('bbi~ epelfnpOll tbi~ anlp t~abbat1ct tbrm lJp big lIDiU, lllitbtfJefe l!earr~: 
2I11to 2 brmap matrpattb babedt'ue, llcfo~e fJctom~~tot6eagt(Jf 2I pearp,antr 
tbe creut(J~~ map bl? ~tronger$ to tbe ~enato~; be mtenbrl'l to anbancc lJim anti 
bi~ ~fJml~rJ1, befo~e bi~ ~recuto~~: anb put tbe cafetbat Stephen lJi~ fOll, bab 
marricb de fa~o, 'flnb tab a ~~ilb, {{Jan not biP iffue babe tbi$, bcfo~e 6i;i 
errcnto~~ ? l1ntbout All qurfilon be ffJall. ~fie 3 Scaron, 110 p~obifion t~ brrr 
inabe fo~ anp l'Icb~. ~ fourtb ~t,,,ronJ exp!e1li.o eorum, qUlf ta~ite iniimt nihil oper<l:-
tur, anb t{Jat tnbtcb 1$ berefa1b In tbl# Wtll, 1$ a\f mucb,a~ If bab ratb, tDat ~i~ 
~.recuto~~ ifJonlb babe tbe neafeu{que,&c. attb after to bi$ Can, to bbt errcuto"p 
flntt abtnitlillrato~~: aIr 0, omiffio corum que tacite infunt nihil oper atur. ~ fitb l!iead 
f.m, tl)~t Step~e~ tbe rOn Il~re ffJoulb ba~e. a p~efcnt :J!ntcrrft, in tcgarb tbat be 
map b~CpOrl' of It (atco~tltn!T to tbe optnton of Come) ~t tbe age of I 7 pcar~, bV 
Ili~ tutU, but bp aU at I 8 pcar~, be map make alWIn, anb mig{Jt flabe bifpo: 
fl?b tbercof, tlnb lUitllout aU queffion, if it bab bcen llemanbl?i:J of tbe rtcfiftto~, be 
tuoulb baUt. bedareb l)i~ meaning t(1 babt fteen fa,tba~ bi~ ~,reCUto~ ~ ffJoulb babe 

. tl)e 1!eafe u!que, l1~t unttl ~i~ fOll Scephen ta1l1e unto lJt~ age of l r pearP, anb if 
p.o~ make atont111grntp, tn fucb a tafe up tlJi~1t1ap, pou win inrid) €.rC(uto~~, 
1ulJtcil alC fo? tbe mon ~alt llrangerP.to tl)t ~dlato~; al1b bp tl)i~ poo~ ~bilb~tli' 
ffJail be bepJt\tcb of tbttr t~ean~ 'anb Itbdpboob,Mb tbi~ will be tbe confequent~ 

~ ~f 
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Termin. Mich. I I. Jac .. Part II· 
of fud) cotltingcnde~·! manp bp tIldr lWiU~ bo fimit cfiatc~ unto tbrir ~on~ 
at tOcir ageof 24 pear~,anb ~ollle at 2 5' lJtar~tr:lfnJufiice wyndhams cafe, 5 p~rs tol~ 
8. b. tl mml fei3cb of 3 ~cre~ tn fce, l~aftc~ a 1!ea~t Of. one ~tte to A. fo~ bfe, ot" 
another ~cre to B. fo~ltfe, of tIle tf)trb acreto C.ln tall,tlnb aftcrtuadl~reClting 
tOe ei1ate~)botf) €ob~nan~ 1nitlj Oi~ ~~otlj~, tljat aftc~ aU tbe efiate~ eubeb ~ 
betermineb, f)e anb I)t~ I)elt~ ffJoulb fianb fet;tbof tlje f~llb 3 acre~? to tbe ufeof 
I)i~ bzotljec in rajl,p~efentlp bp tl)e beatO .of one of tl)e trntlnt~ fo~ Itfr,tbe b~tber 
f{)alI babe tl)i~ '!lcre,anb mall not fiap ttll t~e otljer efiate~ be enbeb;but redden .. 
do fingula fingulis, bp tIle €obenant,tl)e et:rate 1n tbe fe\lc~aI acre~,ben~ p~e[cntIp, 
in tbeb~otlJer,tuitf)out £lnl1 expectancp,but to tahe dfe~t tn p~rr£flion)al1 tbrp faU, 
anb fo bere in tbi~ cafe,. anb 6 .E. 3· fol. 5'~. agree~ W.ltf) wmdhams. cafe, fo~ tbe 
1!aht aUllap~ tJehglJt~ 1. belltng of ell~te.~ >an~ fo~ tbl~ purjJofe, hull bp connru~ 
etion mafte copulatibe htotb~ ,to be a~ bl~JUtlctlbe 1tlo~b~ ; tbl~ cafe batl] been put 
. anil agrcetl, tlJat if 1!anb betrebifeb to I. N. after !l)tbeatb on. s~ tbh1 il1 a conl 
ting-cnt bebtfe, but fome ~oubt map be mabe of tbl~; fee tbe 1!oJb Page~s ~afe~ 
put intbe $iecto~ of Ched?mgtons Ittafe, I pars fol. 154. a goob cafe, toltcbtng t~t 
befiingof a ufe, no conttngencp tber~, tlte 1!a1tl too~h~ tbe effate~ anb f~ bcr.e in· 
tbi~ca[e. Hill anb Bacons €afe, ;9 Ehz. B.R •. tbe berp fame cafe tultl) tbt~ P7tnci
pal cafe lJere,at~tl:1! ~a~ tbcn of Ittounfd 1tlltl) tbe ~~eCllto~,£1ltt 9!u~gmrnt1tla~ 
I)ere giben agatnff I)ltn, anb tl)e ~xecuto~ tl)eu llanbmg bp me, falb to me> :J 
tl)anft pou, pou I)abe fpohen mo~e fo~ me,tban tIJe ~efiato~ e\1er meant; anb fo in 
tbigtt'lfc~ giubgment ougl)t to be !liben fo~ tile ~Iaintitf, tbe~bminifirato~ or 
Stephen tbe ~on, anb fo bp tbe fiule of tbe lttoUrf, 9[ubgnl£nt 1na~ Co giben auti' 
entreb acco~biulp. 

Sir George Reynill Plaintiff, againfi: SlIcl<fie{d 
Defendant. 

I ~ a n ~ ctiOtl upon tbr cafe fo~ fcanbalou~ 1t1o~b~ ?upon non cu 1 p. pleabeb, a ber· 
. bitt wa~ founb fo~ tbe ~laintiff.:]t 1ua~ mobtb tn :J.rrtfi of :1iubgment, tOat' 

tbl' wo~b~) a~ tOep are Ialb in tIlt rorcIaration, are not actionable': tue 1tlO~b.~. 
apprareb to be tbefe, (potten bp tbe l'Oefl.'11tftlnt of tbl' ~laintiff. (s) ~be }Dub 
hll)itb ~ir George Reynitl ffJe\ttetl fo~tb befo~e ~ir John Tind!lll, wa~ fo~geb, anti 
mabe uuber a l)ebge. :lit 1t1a~ utgri.l JfJat tbere 1l.1a~ no fcaubal unto .tim bp tfi~ 
fpeaning of tilde 1tlO~b~, fo~ it map wdl be mabe l~nber a fJebge ; ot~ertraifc, if 
be I)ab faib, tbat it ~a~ fo~geb unbrr a I)ebge;a cafe tn 39 Eliz. wa~ rcm(,lnb~rb! 
an 2Ilction upon tbe cafe, b~ougl)t £1p one ReYI;olds fo~ trao~b~ being, ~bou art a 
t03rning Jtnabc, anb ibetucbll fott!) a fo?gtb i)eeb~ a ~erbht tual;l founb fo~ tbe 
~Iaintiff, but I)e coulb ncber babe bil1 :1!ubgment. Croke JuHice. ~~e fenfe of 
t{)e tuo~b~ are bere to be confibercb, mabe it, tbi~ il1'onlp tbe fab~icatillg of it, 
ltnber a bebge, in a co~ner)acco~i:ling to tbe true faping, qui male agic,oda lucem : 
tl)efe 1tto~b~ are rcani)alou~, anb 1t1ell actionable. Haughton JuHice agrreb tbat 
tbefe tuo~tJ~ arr actionable; tbe ftrft 1t1otb~ berc are not actionable, pou mabe it· 
5l~ 111mb a~ to fap, POll fo~geb it: if one fi)oultl fap, tbi~ bo~fe wa~ notcn fron~ 
I. S. ani) pou fiole it, tbefe 1tlo~b~ are well actionable. Uodderidge Julbce. IDi .. 
}Jibe tbi~ cafe into partl1, if I)e bab faib, tl)i~ ill a fo~geb jDceb, anb pou ltnrlu 
i~ to ~e .fonJeb, tb~fe 1no~b~ are ~en . actionable, becaufe tbefe 1Uo~b~ bo llltlHe 
bun fttbJect to pllnt{fJment fc~ tl)t~.I)I~ concealment of fo~grrp; iftbc[e h:lo~b~ 
bete. bung fcbrreb, !baIl not be aCtionable, pet tOCP being all conjopl1etl togethet 

Judgmentfor are WeII actio.nable, & q.ua! non profunt tint.ula, jiJnch '·~1Vall[. €onbcrr t~~c 
t~ Plaintift: ~ f ~ ~ ~.. ,. t': ~ ." ~ , ~o~b~ 9crr, t ge 9au ,alu "!', pou maue t~l~ ;loIeeb Ulli)rt a fJebge, ani) fOJEFb 

It, tbefe 11?o~b~ are well '¥ttonabIe; fo fiere tbrfe 1uo~b~ febereb anti illSjopul"i), 
arc not actIonable, but Con)Ol1n tbetn tog-etber, tben bere i~ an apparent (C£luild J 

anb 
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anb fo€ tbi~ caure well actionable, anb fo tbe €'ourt agreeb deadp, t~at tbefe 
1tlo~b~ lUere actionable, anil bp fiule of tbe (ourt, :1(ubgment tua1f glbcn fo~ 
tbe10iaintiff 

Smale Plaintiff, againfl: the King 

Defendant. 

Entred Trin. I I Jac. B. R. 
• 2. pars. Rott,,1 14 • 

• 

I ll! a Ur)~it of ~rro~ ,to teberre an UtIarp Jupon a ~~efentmrnt aAlgneb . fo~ ~ro~. ~r':;~n °tnEr
I. ~battbe ~apias 1tta~ ,a1ttarbeb contra Franclfcu~, anb tbe return wa~ quod Utlary. 

Francis, in <!J:ngIt1'{J, Non eft Inventus. 2. rat~at tbe erlgent bear~ Telle, after tbe Utlary rever~ 
return of it : ~ue €ourt belb tbe !tall e,t~o~ to be, a goob erro~ ; anb fo~ tbt~ en06) r~d, per ell .. 
bp tbe l'iule of tbt €Olltt, tbe Utlarp 1ua~ rebetfeb. rram! 

Kir~bJ Plaintiff, agail1ft Vnglf! 

Defendant. 

Entred Pafch. I I Jac. ~. Ril' 

Rot. t76~ 

I~ a l)1)~ito£ ~tro~ to ttbet~e a 9(ubglnent giben i~.art ~ction ~ott ttt taCl',itt A writ of er" 
London, tbe firll crro~ wa~ tn t{Je ~ubgment, tubttb b.ta~ agatnll tf)e .IDefen~ rorBr~~erfed, 

tJant in tbe ~ctton,qllod capiatur, tubete it, ~oulb babe been, quod fit in imifericor~ ~ Sid. ~o: 79· 
dia, anti tbe jDefcnbant taken bp fo~ce of tbl~. ~ 12 <!fttO~,fo~ tljat the bail 1t1a~ Pop. 20~. 
taken, ttlitDout anp Scire facias itruetJ out agaiitlllJim; tbe Iltourt dear of opinion 8 Co. ,9· 60. 
tl)at tbe ~ubgmi?nt 1tJa~ crroncou~J anb fo fo~ tbe[c erro~~, bp the fiule of tbe an~ S 5· 
€ourt tue :l!uttgmcnt Wil$rcbetfcb, anb,a fuperfedeas granreb bp tbe ~ourt to !~v!r%~t 
bebber tile partp Co taken Ollt of ~~ecution. 

Mar.~r Plaintiff, againfl: erols 
Defendant. 

Entred Trin. I I Jac. B. R. 
Rotc. 232. 

I ll! an ~tti~n of .IDebt Upon a ~nb)upon oyer hemanbcb, tbe conbitlon of tOe Deb~ upon oj 

~tlb appeareb to be in tlji~ manner. (S) ~bat 1uberea~ tbe abobc bounben Bon • 

&c. ffJaUanb 1DiU,&c·mljeretIle fame Q)oulblJabe'been, iftbe abobcbounben,&c. 
j"f)aII anb mill, &c. ~be€outtaU cleat of opinion, tbat tbi~ lna$ a meet botta 
tonbition, tbe fame'lleing altogetber inftnfiblt;anb n:)t compulfo~p) a~ tbe fame 
ounIlt to be, anti Co tIle ~bli1latiori'h1fingle,anb 1Uitbout conbition. 

R 2 B(li/y 
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Bayly Plaintiff, againft Maynard 

Defendant~ 

Part II. 

J:$ an.~ttion upon tbe cafe fo~ h1oab~)upon non culp. pleabdl, it ~erbict tua~ 
A Nt" founb t{Je fo~ ~Iaintiff; it 1t1a~ mobeb in ~rrell of 9lubgm~nt,tbat t~e 1t1o~b~ 
u;on ~l;~ncare h1~re nut t1tttollable)tb~ 1to~tt~ w:re tlJefe,fp~Iten b~ tbt:,lDefe!,bant Of. toe ~!ain· 
for words. tIff ~hou art a :JJiogUlff) trinal1e, anb a ~{)tef. Cur. ~ot1ltltbffattbtng tbt~ be 

fpoaen in tbe ~bjcctibercnfe. pet t{)e 1no~b (rqrbief) ber-ei~ a biffintt 1tl!)~b bp it 
Cdf anb fcani)alon~, anb fo tbeft 11to~b~, a~ tbcp are fporten are fcanbalou~, 9nb 

Judgment for £uti1lnable~ anb fo {)p tbe Jliule of t{)e ~ourt, ~!lbgment 1ua~ giben anb Co entreil 
the Plaintiff. fo~ tbt ~laintiff'+ . 

SiI Thomas Waller Plaintiff, againfl: Ranger 

Defendant-

An Informa. I ~ an 9tnfo~mation fa~ J)~irage, tuba virtute literarum patentium, tam pro domi~ 
don forPri· "noregt feqUltur quam pro feipfo, t{)e lDefenbant brmurreb upon tbe info~mati:= 
fage. on, t1)e @Iaintiffbic9, banging tbi~ bcmurrtt: ~lJe Q1!uellion mobeb,tu{jtt{jcr 
~~urJr2. ( tip tbe bl'otb of tl)e ~laintitt, tbt :lrnf(l~mation batb al1atr,o~ not ~ ~lJe €ourt aU 
I Ro. rep.; ~8. dear of opil1ionJbat bp the bcatb of tbe J)Jaintitt, tbt <jllfo~m(r, tbe :1nf02mati~ 
Larch 25 r. on totlplbate;Imt otbcr1t1ife it i~, in cafr of a aclato~, upon W!i9f£ Jldation, tbt 
~a~h. H· ~tng~ $tto~n£p ~enl.'tfd botb p~ofl.'cute j bere tbe beatfj tf tbe lldato~ bat~ not 
I~fo;~;ti~n abate ant! betermine tl)e fuit; alfo ttl.' :j!nfotmrr berc, be~ng tbe cbuf ;Wut1"cr 
abated per to .r{JC Eiing. ~bt I. :llnfo~mation {)cre virlUtf officiI, anb be rcphe~, a.S' tn bi~ 
mort. oum dgfjt,tlje ~ourt dear of opinion, t{)at tbe ~nfo~mation Jjcre itJtl$ abateb. 

Aaion upon 
the cafe for 
a trover & 
conver/ion. 

Holeman Plaintiff, againfi Karwithy 
Defendant. 

Entred Pafch. 10 Jac. B. 'R. 

Rott. s8 I. 

• 

I 

I JI} an ~ction UpOlt tbe cafe, fo~ ~ trober anb conberliolt (If a certain quautitp of 
€o~n.rqrbc ].')efenbant pleab~ tn ;'25ar of tbe ~ttiott, anb intitlc~ bill)fdf bp a 

ttoll~r ~n London~1ltitl)out malting of onp allf~er to tbc p~opcrtp allcbgri) in tl1t 
~Ia1nttff,~nb i1ltt~out anti ttaber~;anl1 fo~ tbl~caurc,tbe IlIaintiffbrmurrcb in 
;l[~b:I to t~~~ ~~ca lit ~ar, fo~ tbat bp Hen. Yelverton fOt tlje }Dlaintiff,tto COlOUr 
huii fctbc til t{)t~ ~ctlon,but be ougf)t to f)~b~ taken a tra\llr~,1llitb an ab!q, hoc 
tbnt tbcp were tbe p~oper goob~ of tbe illatnttff1unb to tbi~ purport tbere 1tta~ it 

€afe 



o 
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• 

<" Goodgroome Plaintiff,. againft Moore 
Defendant. 

Entred PaCch. 10 Jac. B. R. 
Rott. 204. 

-

U }90" a motion itt arrell of ~ubglllettt~ bp George Croke, tbe care appt ardl Mrefl: of J udg .. 
tG be. tb~,~ ; upon tbe trial of a ~unom of a ~opp4}0Ib, a berbict 1tta~ founb ~ent. 

fo~ t~e~Iamttrr,tb~mattrrm~brbi~ ~tl~ctl of :liui)qment, ~a~,~battb~re1t1a$ 1;~j;;:Ig~ 
a tUlf:tnuI; t1)1' ventre facias betnlJ mtfawarbeb, tbe lame belttg but of one place, 
1tlb~rea~ it ffJoulb babe been ~f tlUo,; t~e cullom of tbe ~oppbolb 1na;1 aUrbgeb to 
be, m tbetUanl1o~of de Warrfield, 111ltbln tbe lnannO~llf Warregrave, flub tbe venire 
facias tua,; de Wartgrave tantum, 1t1b1're tbe Cameougbtto babe be-cnof fiotf),(.5) 
de Warfield, & de Warregrave, anti tfJhH~ ltJarrattteb fo to babe been bp tbe ;z5ooh E fc I .' 
of 9 E 4. (01. 5~. Do~de:idge ]tilric::. :1Jf Dale,be aUebgeb to Dc witbin tbe ~annG~ 9 ·4· 0.$0, 

of Sale, t~eve~lre faCias t~ to beof S~1e OtlJp; anb if tbe venire tacias bab uz~n (Jere, 
De MantrlO, tbt~ bart been goob,1t1fitc{J tria$ agreeb untobp Haughton Jufiice. Dod-
derid~e Jufiice~ a~b tbe~ourt agrecb tDi~ venire facias to be Well ahtarbcb) attb tf)at 
t~e;$oolt of 9 E-4; fo1.5 0 • b~tb not~a~an! tbe venire facias bere tG babe been of 
botbaplace~; fo tuat fJere,l~ltomlr·trtal ttl tbecafe,'tbe, venire facias well ah1arb- Jud ment for 
£i:t j ani) fo bp tbe ~ule of tbe ~o~tt, 'jiubgmetlt 1tla~ giben fo~ tbe ~Iaintiff,. the ~laintift; 

Roger! 
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Rogers Plaintiff againfi P arrey 
. Defendant,; 

Fntred Trin. 1'1 lac. B, R" 

Part II. 

Arl ACtion up' 1,$ all ~rtion Upon tl)e <trafe g~ounbrb lipon anltmprft, upon Non a1tumpfit pIeaU"; 
~~;~~ ~~[e up- etl, a 'oerbict 1tta~ fou!ltl foi ~be ~laintiff. 9ft ~a~ mobeb in ~rrell of ~ubg~' 
:2 Cr. 3~~' mcnt, tfJ~t t~l.' JD('dar~ttoll' wa~ nat ~aob, 1ll~crctn ,tbe cafe appeareb to betbi~> 

~l1e l~Icuntltf ffJdl1~ 1tl bl~ lDedaratlon,tbat 1tl confiberatlOn of fa mudj. flp bitn 
paib to tbe ,IDefentMnt, tbe lDtfenbant bib'alTume, anb p~olnife unto tlje plaintiff', 
tuur be tuouib not e:rcrdCe tbe trab~.of a :l[opner, in a ff)op,partrl of a bouft,to l)itn 
bl'mifcb in London, fo~ ~ I pear~, Idurante ttrtnino prredido, anb fo~ b~eacb t'fJetu~,. 
tbat be bail bcmifetl tbi~ to a 9(opner,1tlllo bib tbere (':r~.rcife tbe ttabe of a :Jropner~ 
tmring tbe fail) term; anti contrarp to bi~ p~omife, unde adio aClre" it, e):'ception$ 
taken to tiJe ,IDedaration. I. $ecaure be botb no): fap, tbat be tbtte ufen tbe ttatlt 
nf a :]opncr buriug all tbefaib term, anti ~betfrer tJ)i~ ff)aU fie til&cn to be Co f1!1 
intl'ntnnellt, 1llben be (aitf) 0 nl p, tluring tfie term gencraUp, lttfietbtt tfJi~ fljall fit 
intenbrb to be t{)e wbole term, o~ lint fo€ fome part of it. c( ke chId jultice, tbere 
lttill be a tlttTerence, W~trc tbc atrllmpfit j~ in tbe ~tgatibe, anb 1tlbtrt in tlJe 2If .. 
finnatillt, a;i wberea man.i~ Itounb, fllat fud) an one Ibaff inf)abit in fud) alt 
iJoufe durante termino, tgi;t Iball be taken fo~ tbe 1llbo!e term. anti fo i~ Col(hiril, 

Pl?wdenj Com- tlnb Bejniliios cafe, in Plowdens Commentaries, toL2 I < but 1llbere fl)t PlO111ife hfin tbe 
men&ies) folo1 l~egntibe. dli;t i~ a~ mucb a~ to rap, anti unbertake, tbatbe mill not bo it at a-
2~... tip time buring tbe ~erm ; anti tbi~ i~ tbe tlifference. Haughton Juthce. ~ ougbt to 

babe aHebgeb, tbt.s j[eafe to. be mabe, anti to babe continuance', Coke chief Jultice. 
rm:fJi~ ourrbt not til be bp bim fo aUebgetl in tbi~ cafe, in a~ mUd), a~ it 11la~ a 
1.[eafe certain to bim fo~ ,2 I prar~) anb be ougbt not to abrt tbat, tubicf) of it Cdf 
barf] tertainlp appear unto tbe ~ourt; bere tbi~ botb appear of bhtotnn ffiewing 
ani) Ca no neeb of anp aberment; anb a~ tbe <@bjetti.on mabe, tbat tbi~ 1!eafe lllall 
be furrcni:J~ei) up; tbi~ Iball nat Ite fa intenbetl, if it be not f{)e1lletl ltV tbe otlJtr 
partp; one htdifaitb tbu~of tlircretion,,illa difcretiodifcrerionem confundit, anb Co 
it map be fait! bere in tbttf cafe, talis certitudo certirudioem confundit & defTruit. 
Croke Jultice. ~(Je boubt lnbicb at tbe firll troultleb tne,1lla~,fo~ tbe binbing of ont 
tbru: be ~o.ulb 110t nfe .antl e):erdfe b~~ trabe',bdng ~i~ ifbtlp{Joob, ~oke chiet Ju: 
1tice,~bl$l~ not fo, ~emg but fo~ a tllne certatn, a~b 1n a place tertatn, ltut no gc:: 
heral rcnral1t~tbcre t~ berc. i1Cbe~ou~t ag~ectl 1UttfJ Croke JuLtice bertin, tbat a 
man ~tlnlt!)t.bl1tb ~ne) tbat be Ib.an not nfe btg ,~rabe gcncraUp, tbi~i~not goob; 
but Coke chtequfilce, Crok.e Juthce,an~ tue 1llb~le<l!our~, agrtcb all tn tbi~dear. 
Ip, tbcrt ag tf)t~ cafe bere tg, fo~ a tunc certam, anti tn a place tertain, a man 
map 111:" itldl Itouni), anb rrfiraincb frolll ufing of bi!1 ~ratle ; anb fo bp tbe tubor~ 

Judgment for <!tourt bcrc i~ a {tOtli:l b~eadJ of p~ol~ife. affig~t'b, lnbicb tuell ('ntitle~ tlJe }j)Iain:: 
the Plaintiff. tiff' to l)t~ actIon, t{)at tbe Declaratton 1~ goob; anb fo flp tbe fiult of tbe C'OUft, 

:ltubgmfnt hta~ giben, anb fo e.,trcb fo~ tbe 1)Iaintiff • 
• • 
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Exceptions taken to the Return of a 
Writ of Refcous. 

N Ota, ~bat tbe ~berif£ of Huntjngtonlhire~ bib ret~rtt a Itefcou!f agairIn ~1no The Return of 
t1uo,(S.) ~gainll tbe fatber, anb t~t ~on;.agtltnlltbl'fatber, fo~ refCUln!t a Writ of Ref. 

'Of l)i~ ~on, anb againll tbe fon fo~ rcfeul11g o.f blmfelf; tl~ to tbe fatber,. tbe reo cous. 
turn ttta~ fuffitient anb certain, botb fo~ tbe. tttne ani) place, but ~,9' agamer tfJe 
fon, George Croke bib EX'eep,t againll tbe r~tnrn, tbat tbe Cam.e tua$ mfufficient anb 
uncertain tbe fame tuantlllg fucb certamtp, botbof tbe tune When, anb of tbe 
place 1ttbe~e tbe fattle 1tta~ bone. Dodd-cridge Jullice. ~be liieturn bere i~ n:OOb anb 
certain anb tbi~ ffJaIl be tntl.'nbeb to be at tOe fame tune ~at tbe fat~er tub reftue, 
tbe fon:toat tOt fon, alfo at tOe Came time, b~b tOere re.ftue bimfelf? f~~ tbe ttie~ 
turn iit of tbe reCcou~ of tbe farber, ~bat I}e tlt~ reCcue bt~ C~n, ~.nb .tblP 1,9' certain 
to aU reCpect~) anb tbefan refeucb btmfelf, 1uttb~ut anp l~mltatlOn of t!Jetitne 
tubcn ; tbi~ {fJaIl be t~ften bere to be at tbe fame tIme, fo~ tbt~ tuo~b (&) i~ bere a 
cttonjunction tropulatt\t~, anbtol.tplt~ tilefr t1tlo togetber, to be at one anti tbe 
fame titne+~Haughton JUihce •. ~ l)~tfoner map be 1ttell termeD ~p otfier$, anb pet-fJe 
btmfelf not to babe anp nottee bercof, o~ be anp 1tlap~ t.onfenttng tbe~l'to)no~ guiJ~ 
tp tbereof; anb it map fo be, tbat one map reCeue a l&~tConer at one tune, anb tOat 
IJe bimfdf map 1tlell reCeue fjitnfdf at anotber time, anb fo tbe Came map be at fe-
beral ttme~; anb tberefo~e~ fo~ tpat intbe,J!i~tttrtt of tf)e i1iefcou~ aqainlltl)e Con, 
fo~ refening of btmfelf, no ttme t~ fet bohm tn tOe ttieturn ht~l'n tfJt~ 1tta~ oone 
tbe tlietnrn fo~ tl)i~ tanfe i~ infn£fident: ~ut ~p tfie !lIllIe of tOe <1.! our.t) tfJe fon be: 
ingp~tfent in ~ourt, 1tla~ fo~ tOt~ t1iefeou$ finei) at 40 s. anti 9lmp~tfoneb, aub a 
furtber time fo~ tf)e fatber to appear. 

G;egory Plaintiff, againLl: Witk,r 
Defendant. 

I,~ llll ~rtioit upon tl)e <1.!afe, fo~ fcanbaloll~ 1t)o~b~ fporten bptbe IDefenbattt of . 
tlJe IDlaintiff, ~pon Non cuIp., pleabeb, a !i1)erbict 1tla~ giben fo~ tfJe ~laintitf: ~~ ~~~~o~" 

:J:t lua~ molleb tn m:rell o~ ~ubgment" tb~t tbe ~O~b~ Were not ~ctionallIc : words. 
~f)e trafe oppra~eb to be tfit$, ®ne:Ma~tln btb ~~btbtt an ~nfo~mation againft 
t~, ram pro dommo lege, qu~m pr~felprO In [caccarlO; after1tlarb$ Marrin p~orure~ 
1!t.Cenfe~ to mahe~01l1pofitton ipttf) tbem: ~be lDcfenbant faib,tbat tbe 1!icenfr~ 
llilJief) Martin bab out oftf}e \f):'rbequer arefo~geb, ani) Gregory fo~geb tbl'm' mo~ 
beb bp Hide, tfJa~ torfe b.1o~1)~.are not actionable. bccaufe tbep nre luo~b9' il;l)cff: 
nite ani) uncertmn; be botb n~t Cap all tbe ~ic£nfe~,anb be map babe otber1!tren~ 
re~J ani) t~c ~tatuteofI 8 ElJz. cap. 5" ·1ubltlJ fet$ bolun tbe o~ber of tboCe 1!icrn: Sratu~e of 
fc;f,t{je fame t~ ta b.e obferbeb. HaughtonJuftice. ,~bc l&~aintiff brre is' nanberdt 18 Ehz. cap·s .. 
up tbt:fe 1uCl~b~ I)rre, tnafll1ucb a~ tbe lla1u batb abmit of Curb l[tcenfe,$' of tfJe 
~ourt, truip fo~ to c~mpoltnb, anti t{Jeic to be in Scripris, unbrr tOe banb of t~e 
<!t'onrt,. anb ~berrfo~c It CfJalI be a ~OOb tanfe of ~ction an-ainll onr

l 
fJ)~ fapin;S 

tbat tbt$lbcenre lUa$ fa,meb, ~ tbl~ to be fo, llottunbffani)mg tbt infer1'llce malle 
• "; out 
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Statu~e of out of tbe ~tatuttof 18 Eliz. cap. 5. 9rt i~ bert laill itt facto, tf)at an~itfO~1Uatj 
.. 8 ElIz. cap·s· tionma~ b~ougbtagainn tbell1, anb;J!icenfe~laib to 11, obtaineb tOtOtnpounb 

anb it i~ UlldUife laib, tf)at tbe lDefenbant Caib j tbat tbtee nitenCe~ mere fO~lTdl 
anb tbat bp Gregory tbe ~laintitt;if it bab brett flJelueb tbat tbere 1Uere otOtr lli 
tenCe~,itmigbt tbm babe been otbed~iftl but no futb tbing appear~)l1einlT nOI 
laita, none mcntionebbut on~p ,rf)eCt 3Utenfe~, anb. a~ rbe 1tlo~blf ate bere laib,tfict 
are Ctanbalou~ anb mell attlonubIe, anta tbe ~Ialntttt ougbt to babe bi~ ~ubg, 
incnt. Dodderidge J u~ice. 9rt t~ f)er~ laib in tbi~ li)edaration, in tbe innu~ndo, tbal 
tf)eCe are t{)t Came j!lcenfe~, of In'bttb t{)£ tul)~b~ lUcre (poken ': ~be ~nfO~jllarioJi 
hJa~ ugainll rlUo, anb fo it is laib, anb ~itmfe$ obtaineb bp tbe ~nfo~mer, t~ 
tbmpounb. tbi~ in ~ubllment of~a1lli i$ but one 1!~cmfe, notwttDnanbing tfJ! 
~nfo~atton b.la~ baougbt agantff t1tlo. Croke juLl/ce. ~I}e matter bere ht, tbe 
fo~ging of a 1!icenfe, anti it i~ not material b.l~etbtr .manp o~ fetu, if fo~geb. Dod~ 
deridge juftice. ~be Ded~rattl.ln bere make~ tlJt~ pIa111, tJ)at tbeCe b.lO~b~ are atti~ 
on able, fo~ t~amination bring bab of tbefelLicenfelf, grantl'b Itp ;l!;aronSouther .. 
ton; anb fo it i~tetf~~tf),tn tile ,IDedaration,. tnat Dixit de prredictis licentiis, tfiat 
tbep mere fO~lletJ ; tbi~tnafte~ al~ berp ccr~aln,. anb goetb unto. tbe mb~le. Haugh~ 
ton JUftice. allreeb (Jeretn, tbat tbt~ e~p~on In tl}e' B)edaratton botb belp aU : 
3.nb fo tf)c €ourt ma~ aU dc~r ~f optnlOth t~at .tbt 1uo~tJ;, a~tbep 1tl~e Cporten, 
art Ccanbalau~ unto tbe l&latnttff', anb tutU actIonable ; tbat tbe lPlaIntilt bab 

Judgm~n~ for jun caufe of ~ttion) anti bi$ lDeclaration tertain anb fufficirnt, anb tfJereft)~e bp 
the: PlaIntiff. tbt Sule of tIle ~ourt, ~ubgment lDa~ !Jiben, anti fa cntteb fp~ tbe ~latntiff. 

fflilli(" Plaintiff, againft Barns 
D,efendanr. 

An ACtion of IJ!) an ~ttioll u~on tbe €atefo~ lt1o~tI~ CpaIten I1p tile Defenbant to tbt ~aintirt: 
the cafe for ~be mo~b~ betng,(Thou ar.t a ~QnJunng Knave) upon Non culp.pleabeb, tfit 
words. bJo~blf were founb, anb a berbttt gIben fo~ tbe J)latn~tff. Heath mobeb. tbe ~ourt 

in ~rrrff of ~utlgment, tbat tl).e tuo~b~ are not ~ttton!lble, fo~ ~P tbi~, be omp 
taU~ bim knabe in eff'ett fo.~ 1Ub.ltb 1tlo~b~ no ~ctlOn l~etfJ : Co If be bab ~alleb 
bim tbiebetf) knabe, no 'lnttton lutf) fo~ tbeCe 1t1ob~, a~ It batb bern berr abJubll
tb, anb fo of biUanou~ knabe: ~be €ou~t all agrecb tlearlp, tfjat tbeft 1uo~b; 

l;::t~f~~I~:t, ate not attionable~ unle~$ be bab ~£1tleb fome ot,ber matt~ bp 1Ual' of inbuc~ 
quod querem Nil mentto tbe ~ction; a.~ If be bab fa!tI, ~bat be ralfrb ~plrttlf ; but tl~ tl}e 1tJo~b~ 
tapiat per Bil- bere art {aib to be, tbep are not actIonable, anb fo tbe fiule of tbe €ourt 1U~ fo~ 
lam. t Jje jDefenbant, & quod querens nil capiat per BiIlam. 

Printifo Plaintiff againll Hoclgs/<in 
. Defendant. 



Part II. Termin. Mich. 11 Jac .. 
ilnb be in tbe llieberfion niiTcifcb of bt~ f~£e:bolb •. ;$ut flp Dodderidge Jufiice 
tbi~ l£t not fo, if it were, tlJi~ lnoulb tuen be berp grte~ou.~ to. (Jim in tfJe Seber: 
fion,if 11p tbe U~lTee~ permitting fud) an outler, anb nllI papmg IlflJt~ aent if 
tlJi~ 'ff)ou!tJ be a biiTcifin to tfie trieberfiontr; anb Coke 3 pars. fo!. 77· & 78. Fer::: C k 
morS <trafe obc.r rule~ tlJi~ in tbc <trafeof ftne$,tbat tbe lltiTo~ fl]all not bp tbi~ f. °7; ~la:; 
recribe anp p~ejubice at all, fo~ t{Jat !lere map be fraub bet~e£n tfJe 1!elTee, anb' . . • 
tue partp tnbit{J outleb bim of pa tt,1t1bicb i~ manifetleb( a~ tn tbe <trafe of fine~) 
bp papment of bi~ fitnt. 

Hodge s a gainfi Humk.,in, the Maior of 

Lis /zerre t ,; 

. - -. -. • A Certificat~ 

U· -~Ol1 tfie tieturtt of a Habeas Corpus, anti tbe <trertlncate of tbe mE)ato€ of upou the re-
Liskerret, fo~ caufe of tfJe ~mp~ifonment of Hodges; be tertifielf tbe c2!'aufe tum of a 9.1.0 . 

to be (Qtia fe male getiit) ani) fo~ ufing of unbetent rpeecbe~ to bhu, anb tfjat beas corpl!!. 
in bt~ ~aIl1tlitb a fpit, infultuffi fecit, & conatus fuit eum vulnerare , tbi~ be cerd 

tifi£~, fOt t{Je taufeof f)i~ :J!mp~ifontnent bp 111ap of 9!uftificotion. Hodges 
betn!J tbu~ :l(mp~ironeb, wa~ b~oug!)t up bp a Habeas Corpus) ani) iupon tbe 
ilieturn ani) €ertificate,tlJe caure~ of lJi~ :l(mp~ifonment tbereitt etp~etTeb+ Mal ... 
lettooftbibet~€~ception.t1 to tbe €'ertificate oftlJe ~aio~. I. ~iJe -tt'ertificate 
ougf)t to contain certaintp in tbe ~aur£~ af tf)c :J[mp~ifojullent, tubitb i~ not fa 
berr, tbt fame being too general (S) QEia fe male gefEt, £lIfo if tl)ere 1ufi~ anp 
juffcaufeof :J{lllp~ifonlllent, bp uubecent 1t1o~tJ~bp bim ufeb,tfien bi~ 9lmp.~ifon~ 
ment ougbt to babe been p~efentlp putftting tlJe offence; a~ appear~~ COke g. Coke g par,~ 
pars, 119. 120. in .IDOltO~ Bonhams <!tafe, tbat tbe :J1mp~ironment ougbt to be ~II9. 120. 

immebiatdp after tbe offence; but bere it appearl?tb ;tbat tbc 1tlo~b~ were fpoken c. 
in June, anbtl)e:llmptifonlllcnt (0& tbefe lno~b_g ~ap in Augutt following. ~P'to 
tIle manner of tbc oftence, itt~ fet fo~tb) tf)ut be tn bi~ 'all1tlitba fpit,infultum 
fecit & conarus tuit, cum vulnerare)t1)ere1t1ant~tbcfe 1tlo~b~ (tbat be bib not fo 
ba)~Ifo) tfjat ittbicb 1tla~ bonl:,111a~ bOne in tbe ~itcbin,not in tile llJaU; bere be 
oug{jt to babe bail legale J udirium, \! be 1l1a~l1ot bere to babe been bi~ own :J;Ubg. 
21llfo. fo~ tbe ll'lanner of tbe~mp~ifon1l1ent,tbt~ i~ no 1tlap~ at aU jullifiaf:lle,a~ to 
babe ()im tb~uff into tbt lDungeon anb til fie tlJete ftrpt witbout l1~eai) o~ meat;al~ 
fa t!Jl'te i~ no caufe bere fbetndJ,f(J~ keeping of l)im fo long in ~&ifon : fo~ ercufr of 
bitnfcIf gercin be ft1it~, tbat tf)e contempt niH continu2b from Auguit, tbe time 
of tf)e 9(mp~if(!ntnent) until tiP receibing of tlJe lID~it of Habeas Corpus; but in 
aU !}i~ ~£rtificntc be botb noterpt£f~(a~ be 01lglJt to babe bone) 11lljatmannerof 
contempt tlJi~ tua;i ~tbi~ being tlje tu:ounb of bis :l'lllp~ifonment) tfJat fa tbe 
~Ul)gc~ b~re migbt babe jubgeb of tbe fuffirienrp tI;ercaf,anb t{Jat tbi~ ougbt to 
be fa ccrtiltllip f{Je1tletr,appear~ ilp Speccors ~afe, Coke 5 pars, fo1. 58. anti Coke 8 Coke 5 pars, 
pars, foJ. 68. B. ill Trollops Cafe : ~lJe caufe of .IDep6ibrttion,anb tlJe caufe of ~r. tel. 58. &r;, 
tOlnmnnicatiolt, ougfJt to be certtlinlp e:cp~clTei) ; fo bere tbe taufe of tlJf~ 9[1ll
p~ironment, ouglJt to babe fleen rt'p~etrdJ in tbi~ neturn, tubat tbe fame Walf in 
po rticular,ani.'l no~ in general 1l.l0tl)~( a~ in Speccots tilfe) tf)at {lc wa~ SciflIJ3 titus 
Inveteratus; 0& a~ til Trollops ~afe, tl)rtt {Je 11la~ ertommunicateb, Propter diver::: 
(as contnmacias, nllt goob; tbu$in tbe gene~nl, tnit{JOllt {fJewing itt particular 
bom o~ fd~ w~at,~bat fo tb£ ~aUtt I)eremnp Jubge oftlJe cnufc,anb fa intbi~~afe 

,.t10m bere in queUlon;nlfo tge W)ilio~ {Jete btltb offcr~b n guat contempt to tl)e big. 
nitp of tbi~. ~outt, fo~. tbat aftet tbe Habeas Corpus belibereb unto {Jim, to re;: 

. mo\le tbe ~~lrOner I1p I)llll tbU~ (olnmitteb,upon offer afbcrp !looi) flni) fufficient 
~ilil, fOt twO bnp~ togetber fie refufcil to reub fiilll) in (Olltempt of tbi!i ~ourt, 

~ an~ 
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£luh tvrrrfCtf p~allcb fo~ tue poo~ m~l1 bi~enlargtnlent out of ~~ifoItJ anb an ~t:< 
t£1ibmcnt ,agajtt~ t~e~ojo~ fOt bt~ c~ntetnpt. Haughto~ JuHice. ~~e 1uo~b~ 
fpoItcP, b.l~~ not Inp~crtllCC of tbe mr,Jtl)o& : l,eretbt :1Imp~trOntnellt tba~ altog£~ 
tbrr unlnwfl,l{,tbe 'fm~t b~ing 1uitbouttbere.itto~b,s,(S~ (QEoufgue) anb 1uit{Jout 
!fJefuilt"g.f0~ mbat taufe be hla~ t~Ug :J!mp~tfondl ~p ~ttn ; b,t ~ltgfJt ~ot t~ ~1~. 
ptifou blm fOt eber,~ ~l)£rcfo~e bl~ return a~ to tbt~ l~ fuffictetlt;fo~ m tbI.S bt.tt 
i~eturn) be oucrut to ijabe i1Je1uelJ'tfit certain taufe of ~i~ bling :Jll11p~ironfb It·p 
ilim, fo itat tbe fn me mufe ougbt to appear to tbe cl!ourt,Wf)rtl)et tbe fame 1t.Ja$ 
lawful tntb juff 0t not; be ougbt alfo to babe e.rp~flrdl tbe time,fo~ ltlbat time be 
bib :'}rmpJifon bitri: 9!n botb tbcfe matter~ be ljatb ljerr faiIrb,anb tfJerffo~e ~i~ 
ceturn i~ not gO{lij: ~btn a~ to tbe matter of tbt atTault, being tbe Cole grounb 
fmb coufe of 9rmp~ifonmcnt: ~bi~ a~ it i~ aUebgeby i~ mrtrlp fribilouS' flni) 
jble,a~ in tbe £ieturn tbc tame i~ erptctTeb: 'e oug!lt alCo to babe ffJeineh in bt~ 
l1cturn, l1J~at manner of 5J)np~irol11nrnt f)e bab impofcb upon !lint tbe WbitfJ fie 
batb not bere bone,anb fo fo~ tbi~ ranfe tbe$ieturn i~ infufficicnt: tbe mI7ajo~ i~ 
coniervator pads of eberp plilee, anti l11al;l keep tIle ~eate from being uJoften, a~ 
agninll bi_n~rdf. Dodderidge Jultice. ~b'i~ $irturn l)erc, a~to tfJe mif~temeano~~ 
~f t@e.partp'.cg:mp~ifoncb, t~i~ botb .ffantJ upon tb~ce .part$. I. frOt ~i.S 1uo~~$, 
In fapl11g, tbottue!) a one buitg ~aJll~, bu!~ 110t W?aJo~+ 2. fo~ eaUmg ofbtm 
a 1!par, ani) tIlts moitrtr. 3' fo~tbe tttTault. fo~ tf)c t11.1o fira, ~e cannot bert 
jufhfie tbe :1mp~if~iunent, ,fd~ tc; mnnot :l;mp~ifon {Jim fo~ biS' male gcfiutr$' to~ 
1norb~ tim: ~~ fo~ tbe ftfTan! t,tbt~ rantlot contInue Co IGltg,a$' bethteen tte time 
tfjat tb£ ofitl1Ce i~ fter£iaib to be botte (being in J un e)~ tbe :l!mmif onmrnt f01 tbt 
fame 11Cillg in Auguit foHaming :2nnb fo~ tteotber matterS' ftP~fffrb in tfJe ae~ 
turn tbep arc berp frillilou~, anb no ttlUp~ at all material. ~$' to t{}e Seturnit 
Celf tbi; fame i~ bab Jail)) linccrtain tb~ougbout )anb tbi~ 11la~ a bcrp barbarott~ 
tourfe bp tIle ~tlj06,t9 TJa\lelliirt:.llmp&ifonro in furb a mannerla~ to fie kept in fl 
,IDungclltl,t'inb tbat lt11tbout $cb ;W~£;ab, o~ 5Iit'eftt, ~ tbat witbout anpjun tame 
ilt alt,allb fo tf)e ilieturn berei~ infuffitimt, tOe :lmp~ifol11nrnt ultjufi~ anb tbe 
partp q~gJltto be inlllrgci). ~.roke Juitice. ~f)i~ fi~turn i~ not gaob, but aIt!):: 
getber ijncq:tain ani) infuffieuut bere, botf) tbe £WaJo~ anb H.odges ougbt to Irnrn 
l10w to bcbabe tbf1nfe!be~ : 'ere tbe fpercfje, ttfcb 11p Hodges, are l1erp ullfccmfp 
(pl?ccf}e~:I anb unfit ftc Ite ufeb 11p bim to anp one, mud) lcf~ to fuel) a perfon fl~ tbe 
W)ajo~ b.1fl~, briul\ a perron in autbotitp anb an <!Dffiecr Of. ~bc ~il.tg ; Imt pet, 
fo~ fueb 1110&b~ tblt~ ufeb, tbe ~ajo~ oUtrot not to ule a mahelou~ Innb of :J!mp~i~ 
fonmtmtjn regm:tI of tbe time of itJl1l]rn tJ)e Came hlap,being fo. long time afret 
tue offcnce) n~ in Augu{t .. fo~ an offe1tce in June be rOte ; atlb afro tn rcgarb of tbe 
111<1n111'1: of tbh~ :rmp~iromnrllt,ani)of tl]e plnee 1tl~er(',{)e being to be tl)to1un into 
il jDlmgcon, flUi) fa to be tlJerc ftC})t, witbont a.np ;'.)1;1'b to Ite (;tt, o~ anp b~eab o~ 
mrat to cat, ani) fo~ aU tfJrfe ~auft~ ,tbe :l!mp~tfon~ucnt k1.l~ utdal1.1fuI ; :Jrmp~i~ 
fanmwt oU1Jbt aI1unv.5 to 11e aCCO~nlJlg to tf)c quahtp of the oiff?ncc,anb fo i~ tftc 
~tntute (If Magna Charta, cap. 140 anb of Marlbridge, cap. I. fecundum magnirudi
l}em, & qualiratem delicti tl)e puniffJment ollgbt to be, anb to~rcrpcnb(,l1t totfJe 
fame, tbe b.l!Jicb i~ .hot fo bere in tbi~ ~afe; ~Ifo tbe punifbmcnt ollgljt to bt 
inf1~ctcb fo~ tfje ,citcncc" flagrante criminr ~ 1ub~Irfi tbftt tbe oftellce ~~ frellJ, tbc 
lUbtcf) '~il~ not obferbei:J bere ; £lnb tIJe :J!ulp~lrOnll1Cnt ~cr~ lua~ utlJllfi,ficing Co 
IOf!l tlme afur tbc offence: fo) onc to fap t(1at tbe ~aJO~ t~ a lIpar tbi~ i~ pu~ 
niftJable, fo~ tbi~ i~ tftr renbp 1Uap .to b~iJ1g bi~u into eontcmptJanb tbcrcfo~e be 
ttugbtl flub tbat b~fcrbdJ!p to be pUlufl)rl) fo~ .tbl~ but tbe manner of tbi~puniffJ~ 
m('11t ~uglJt to be 0~1rl?rbcb : -~et;.e t~e rtturn l~ aItogettn batt ~ infufficient, tbt 
:J[mp~l(onmen~ UllJull flnb un!altifuI, a.llb fo tbe partp ougf}t to be biCcOargtb,' 
Dvdderidge ]uLhce agrreb bcrcm: ~ltb If a cl!onllable ilo arrcllone aub put bim 
.in tbe ~todt~; a$ be map tlo bp tOe ~oolt of 22 E. 4. to). ~ 5· B. pet be ougbt ;; i 4- fo1. not to ltee~ bim tbere bp tbe fpace of n lIDcdt; no 1l10~C migf)t tbe ~ajo~ -ketp {Jim 

, bcrcin ~~lrOlt fo iong aPbel)ntg banet Haughton Juitice. ~t ll.loulb be goob £lub 
lirrp 
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f 
by the 

»~ f;" U Y th,. ,. t 0 H d 0 ~'r: . ~ rule 0 the 1tlbole ~ourt (tbere being no caufe I~Je1tleu to ue am ° 0 ges lit :tV~hOlt) be wa,;f Court died 
11p tbe aule of tIle ~ourtret at ltbertp, anil abfolutdp l:llfcbargcb of bi~ :ltmp~i~ charged. 
fonment. ' . 

Dolley Plaintiff, againfl: Davies 

Defendant. 

I~ a lB€obibit~on mo1.1rb fo~ bp Yelv~rto~, tb~ ~afe aVPt~rdl ,to Ite tbi~o: 0 ratbe~. E~ol~ib~;:~f.n 
jDcfenbant betng lParfon of a ~artft) In Bnftow, bIb bIle! ttl tIJe ~plrttual f! Tithes .,~ 

~ourt againil t~e ~laintitf)bein!J an '9lnn-Iteeper of tbr ;1l;ear ill Briilow,to {labe gainfl at\ Inn
~itbe~ of tbe ~~ofit$ Op bim 1l1abe~of bi$ ~it~be!t, ~t~ble)allb. Wine tdiar,~nb keeper. 
lap~ in bhHlil.1d tbere, tbat be.mabe great gam ttt fdh~g of bt~ ;l5e£~, babmg 
bougbtit fo~ 500 1. anbfolil tIJe fame fo~ 10001. ilnb fo ltIlel~ fo~ tbe tblrn part of 
tbc W~offt~ of tbe fame, anll ret~ fo~tb in bi$ i!.ibeI, tba! tbi$ :m:ttf)e i~ bue unto 
bim) percommuoem legem Anglire:anb fet~fo~tb in bi~;J!ibd-, tbnt negociando & 
traficando, be botb bargain "nb feU ~eer in f)i$ :linn fo~ 1000 I. 11.1bicb be bougljt . 
fo~ 500 1. anb gninebin bi~ fafe 30010 anb 11ettrr~ of lUbicb gainbe ougllt to fiabe 
~itbe+ Yelverton malleb fo~ a ~~obibition, fetring- all tfli~ matter fo~tb in bt~ 
fugg-effion; anb furtber f{)e1tteb) t{)at tOe .IDefenbant bab pearlp of tbe ~Iaintiff 
40 1. at tIJe Ieaft. Dodderidge JutHce. rqrbe jDefenbant 1l1oulb babe ~itbe, a~:JI • 
tbinIt, alfo of tbe lliircbin,nuff. Clench ~ltdto of tbe ~aper~,. illfo~1l1eb tIJe <trourt, 
tbat tf)ere 1tla~ a }parron hlbo libelleb fo~ ~ltbe~, of tbe gatn~ of 10 pounb fo~ .. 0 

100 1. put out, anti a ~~(Jl}ibition b.ln~ granteb ~ 9tn tbi~ p~incipall¢afe,bp tbe A pro~bltlon 
Jliule of tbe ~ourt, a l!'tobibition lUil~ gtantdr. grante • 

Painter Plaintiff, againfi ~Varn 

Defendant. 

I J1) an ~(tion upon t'{Je ~are fo~ rtanbalcu~ 1tto~b~ fpohett bv tbe lDefcnbrtnt to 
tbe fon of tbc }9Iaintiff, oftbe :@Iaintiffbi$ fatber; tbe 1no~b~ IDere tbefe An ACtion 

(S) rm:b!1 :fatber i~ a ~i.Jtef, nnb,batb ftoIn mo~£ ~oob~ tOmt :l( tllnwcllt{J: Hp" ~pon th~ cafe 
011 non culp. pleabeil, a berbict 1tta~ founb fo& tbe )plaintiff'. Warre mallei) t~e or wor s. 
~ourt ill arrclt of :}[Ubgment. I. ~bat tUefr 1t1OJb~ are not actionable, 6 Jac. B. R. 
an·~(tio1t b~OU!lbt fOt tberclt1o~b~, (S) ~boum;tarqzbief, nub bart ficIn tbe 
~eab off' of tbe Ittburcb, anb upon a motion, in arrcff of:IJubgment~ bdb not acti~ 
enable. 2. ~~e ,IDcdaration bere i~ witbout a fprcial abetment, tbat 'be tufl~ 
wo~tb fa mud) 1lt ~oob~,anb tbat be bab fucb ~oob~;anb b.litbout fueb An abet: 
mentbcre,tbehto~b~ qrenotilctionabIe)in42 Eliz.B. R. ~n ~ctionupontbe~aft 
fo~ 1tlo~i)~ 1nfi~ f:l~0l:lgijt!bp a ~oaler,fo~ tI)cfe 1uo~b~ fpoItcn of~im. (5) ~fic c$oa·· 42 [li.z. B, FL 
Jer lJatb no fbeet~ tn bl~otoufe,Imt t~ofe tbat Were fiohl fo~ bhm abjui:Jgei:B tDat to de 1uatb~1tlere not 2Ilctlottable,bJitbout a fpedal aberment tn I)t~ }DfdarMion, 
tfJat be bab Come ffJeet~ 'in I}i$ ~oufe; ~ fo bere in tbi~ p~inctpaI ~afc t~e lP~at]:;~ 
~iff in Oi~ IDcdaration ougOt to babe nbcrrril, tbat tbe .IDefenbant h1t'i~ bJo~tij 
(0 mucb m ~oob~ 1ttOen be fpaftetbe 1uo~b~, Doddcrldg JLl/bee. ~fie 1tHJ~u~ 

~ 2 b~c~ 
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bere are actionable itlit~~ut anp ~udJ abe~rlnel1t : t{Je firll itlo~b~, t~p fatber i~ a 
tbief, tDefe 1Uo~b~ art? actrona,bIe of tb£mr~lbe~;tlJe fubfequent Wo~b$ (~) ~ batb 
nollen mo~e !lQob.~ tban:ll am 1\lo~tb : tbe(e lall tuo~i'I$ bo not founb at all in mi~ 
tigation,but ratber in aggrabation of tbe fo~mer 1t1o~b~ ; if tbe tu()~i:l~ 1Uere,tbolt 
art a tbtef,fo~ tfjou ball lloUen bojfe~ in London, be l1ecb~ not to aber t(}at tbere 
lUere lJo~r e~tbere, no mo~e neeb~ be to make fuel) abetment bere in tbh~ cafe. 
Croke J uLtice. ~be W()~i)~ are actionable,tf)e lDedaration goob,anb t{Jere nccb.s' no 
abetment in tbi~ cafe : ~f tbe tuo~i)~ h.lert,tbolt art a tbieCanb ball fiolen a.s' ma~ 
up bo~re~, a$ 9[ babe finger~ anb toe~; tbere nccb~ 110 aberment in tbi~ cafe. 
Haughton J ufiice agreeb berein. Dodderidge Juliice. ~be cafe of tbe 1!eab 1thl~ not 
ro,a~ it batl) been dUb; tl)e tuo~b~ tbere tuere.,tbou art a tbicf,fo~ tf)ou ball fioIn 
1!e ab off of tbe <tr~urd) ; o~, fo~ tfJou {Jan fioIn mp ~pplc~; tf}efe 1t1o~b~ are not 
actionablc;{mt ot~ct111ife it ilJouib be,if tbe 1tlo~b~ Were I tbou orta tlJitf,anb ball 
fioTn t~e 1!enb off of tIJe ~f)urcb, tbefe 1tlotb~ are attionable, fo~ in Cnef) action~ of 
tbe cafe fo~ 1tto~b~Jbere i~ a great bifference bet1ueen tbefe 1uo~b~ (S) ( and) anti 

Note the dif· (for) a~ it batb becn biber~ time~ abjltbg~b ; fo~ 1uberc> tbe tuo~ b~ are (S) t!JOU 
~~~ence be art atbiefanbba(f ftoln, &c. in an action ft~ou!Jbt fo~tfiefe ln3~b~, no abettnent 
an'rej;,)nd) !:Junf)t to be mabe in tbe jDedaratton, of tbe latter part of tbe 1t1o~b~, aftertije 

(anb) being uncertain; but otber1ttife, if tbe itliltb~ 1t1erl'/~bou art a ~btef,(foz) 
tljon ball, &c. {leu tbe firll 1t1o~b~ fpollell; babe a neeeiTaep relatiolt anb rt'fercnre 
unto tbe latter part of tf)e lUo~b$, after tbe (fo~) anb fo~ tbi~ caufe,in fud) a rafe 
tlJere ougbt to be a fpedal oberment of tbe latter part, otbertniCc tlje fl.muet· 
1tto~il~ tum not be actionable, onb in fueb a cafe, tbefe latter W!l~b~ maplttdl bt 
in mitigation (if tbe fo~mer 1tlo~b~ ; but a~ fo~ tbi$ ~~incipal cafe bere,tUf1l1olb~ 
deadp are well actionable, 1llitbout anp C~cb, Cpecit'dallrttllfnt to be matle J a.$ 

Judgl¥tfor batl) been ntllcb. €be luboll' €aurt agreeb 1nitbfJim deadp berein, tfJat tbe 
the Plaifltiff. ltJo~b~ are actionable, tbe lDedaration goob)witbout anp fucb aberment~ anil fo 

I1p tbe rule of tbe ~ourt) :l(ubglllent 1t1a!1,giben} anb fo tutreb fo~ tbe ~Iaintiff. 

Glafcoc~" Plaintiff, againft Rowley 

Defendant. 

A prohibition I~ a ~tobibitionto tbe ~our~of 1li£qudf~,t~e cafe:apprJircb. to ftr tbh1: GJa[cock 
to the Court beil1gi.£rrO~ fo~ p'ear~, r£nb~tng rent unto btm,b.1ttlJ a contrttton of rl'::-ntrp) fo~ 
of Requefis. llon:papment, tbe lldTce rob.1e~ tJ)e grounb,anb after1uarb~ affirrn.s' abet tbi' tlltc-

, teft of bi~ term fo~ one pear, ani:! tbe~o~n tben growing upon tbe 1ianll, unto 
Robert Rowley tbe jOefenbal1t anb complainant in Chancery, fo~ to fte fab.t) ft(1tm~ 
IeC~ of a bonb of 60 1. in lnbicb be 1ua~ bouub Witf) tlJe lfeffce ; tue £lent 1u,1~ lJe: 
binb, anb bdngbemanbeb, 1t1Cl~ not paih; tbel!elTo~ (beiun tl)e n01:o il~!,jntift) , 
enter~ fo~ a fo~fdtLU:e,~ after in commiferatiou of tbe lfetTcc, (after accrptanre of 
fJi~ rent) '\ltant~ tbe tl!o~n upon tbe 1!anb, to a tbirb pcrCon ,to tbe nrc of tbe 1!rm'l'-, 
anb fo~bi~ benefit; J)ereupon Robert R?wley t~e ~m{\'nce of tfJc ~c1Tce, p~i'fcr~ 
l)i~ )],BiU in tbe (tourt ~f JFiequell~, agatnll tbe jplaintiff' tbc 1!.cr~J~, .,n1) againff 
tbe 'lciTee,anb tbe ~mgnee of tbe ~o~n,anb batb tberrbp fuggdr fl ~omlj!nt1tion 
to be between tbe 'leiTo~ anb 'lelTee, to make a fo~feiturf of tlJf Urafe, auiJ fo bp' 
tl}i~1t1ap'~ to befeat bitnof ~be,~oz.n, bdngbi~foie ffqtritp,f(1~ [lt~ Cabing ~arlll"" 
Ier~ from tbe ~Oltb of 60 I, lI11ubtcbbe 1t1a~ bounb 1nttb tb~ 'l.i7ffc{'.~n tl)dr ~n: 
(tuer to tlJi~ ;.I5iU aU tbe ~Uegatioll~in tbe ':25iIl,\tlerc bp tgem benitb upon @atl) ; 
pet itlitbout anp furtl)l'r p~oceebing~,o~ anp moof at aUmabc of ttl' matter in ttc 
~in containeil;tbe €o,:,rt .1llab~ t{)cre a)Deerec ngainll G lafcock t,1e 1!etlo~, rani) 
tbe otber JDefenbant~ 1n tbe ~lU to tbl~ effect, (S) toa t tbcp all of tbclll, mOUllJ 

fa be 
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Cabe tbe ~omplainal1t i)armltf~, from tbdai~~~nb of 60 1. ~-lpon tbi~) Glafcock 
bit Oeorge Croke, mallei:! tbt~ourt fo~ a .~~obtbttlon. Doddertdge, Haughton, anll 
Croke lultices. U~e will ueber i)~re etatl)tne a matter, after a lDctr~e t{jere p.atreb, 
anb p~onounuil bp tb~m, n~ttilttbnal~btllg tbat tb~ ~ubge~tbere, In t~e€'o~rt of 
1'iequell~, babe eeeeb tll tbetr p~o.eetb1ng~, anb l!lttlaften tfte matter, tn pomt of 
rquitp.;J5ttt if tbep mill ~bere tntermel·· Ie, 1ntt{)t.natter 111 1!i\1U, .1Ubere anp .of 
tbept'ttie~ b~b~~emzbp bpt~e ~omm~ll. a1tl,t~ere1nfucb ~ cafPtbt~ €'ourtW111 
grant a ~&obtbttton, to P~~btI11t tf)etr &oceeblng~, b~lt tn.11o ot~cr tafe: ~be 
€ollrtiUil~ aU dear of opinton) t{)at bere 1tla~ a plam millalung of, tOc matter of 
eqllitp bp tl)em; tlnil if t'f)i~ matter bab been befo&e u~, in point of equitp, We 
fboltlb babe fcen no enufe to babe ei)argeb Glafcock witb t'Qc bon~ of 1)0 I. 0& .1tlttb 
(HlP part of it, {mtonlp tbe otber~; beret{)ep babe erreb U1 tbClt lDecue, III tbe 
matter of rquitp, t{)e 1.tlbicb We cannot berl' nom remebp. Ha ugh ton J ultice, !~cre 
tbepljnbe futtCtcb{)im tl) enjop bi~ term, anti to babe fJi~ rent tltco&bingip J a&i 
tbe 9!a1tl barb gib~n it ~u~to bi~n, but .pet tbep ~P tbeir Decree, babe trirrb ~tm in 
anotber manner, tn malung bun fu:ttJ~tt ani) I~abh' unto a~otber cbarge (S) tfJe 
penaltp of tbc;lOonb of 601. anb tbl~.t~ a~ grlebou~, a~ tf tgep~ab bone UjC o~ 
tber;bnt tbi~ we Cal!not no1tt l)clp:pet tf tbep babe tberecollJmollip ufeb to hO. fo.,we 
will tbeu remetJp tbt~ {)ere one wap o~ .otber. rm:{)e ~oltrt hu~ dear of 0itnmon. 
tbat tbep faw no taure to ebarge Glafcock, but tbep 1Uoul~ be berp wei! oi)btfrb 
afj to tbe granting of a ~~obibition bere in tbi~ cafe • 

. Nota, ~bat in tbi~tare Gla[cock, in tbe €ourt of iJtequdhf, put in ti~ llnfiuer 
to tbe ~in joindp witIJ tbe otba .IDefenbant~, in1tl'fltcb te bitt not wen, fo~ bz 
babinll matter fuffidcnt to free anb blfcbaJ:ae bimfeIf (Jf dU mfitter~ in t~e ;t;iU 
clubit'll tbe otger jDefenbant~ toulb not bo ,) be oUldJt to babe nnfwerci) alone ftV 
IlimftIf, anbtgen if tie bab bonl! fo, pcrabbenture tbep 1nouli:a not bab2 m~be anp 
jDeeree at aU againi1 Ij:llU,tut againff tbe otber~; but now be jopning wit{) d)l'nlt 
in anU.uet, man be aIro participant witb tbem ~ in unbergoing tf)c frntente of t!lc Prohibition de-
~etree, ~bit~ patreb agninff tbem all, anb fo no Prohibition 1tla~ granteb. nied. 

Child Plaintiff againfi Borden 
Defendant; 

I~ an ~ttia:m upon,tl}e<!!are fo~ a p~ol"i~e, .tbecaflHlpptaUb to be tbi~; ~bcre An-ACtion up
bCiJ.lg fome bifferettte bet~een tIle ~I~tnttff anb tbc .IDl'f~nb.ant,) toucOing tbe o~ the ~[e for 

quantttp of toc :aentto fte patil bp' tbl! jOefen~ant to tl)€ iSlatnttff', tbe lDdenbont a rOIn! e. 

faib ~ t~at if J .S.1tloU~b fap anb affirm, tl)at tb,e ilen~ refcrbcb upon tue 1!cafc lt1l\l~ 
6 1. be bib t{)en p~omlre, anil aiTutne, fo~ to tJouble tbt~ to t~e @iaintiif. J .~.1)il) Hf-
~rm tOe tent tt) ~e 0 1. t~e lPlaintiffbemanbebpapment of bouble tlJc rumnctl]~b~ 
1ng ~o ~be p2omlfe,· ~bltb ~I}e .i)efenbant refufcb to pop; upon ~bh~ r~fafal tht 
~Ialtlttff b&O~lg~t bt~ $ttton, anb upon Non affun,ipfit pleabeil, a tn:bict h1a~ rri-
en fo~ tl)e l!)lalltttff •. ~enden molleb fo~ tbe IDefcnbant! in ~rnft of :Jubgmcm:, 
tbat tbe jDedaratton t~ not goob, Itreauft tIlat no nottee i~ tberrin iflibJ to be at:: 
be.n of t.bi~, unto t{)e IDrfcnilant, it bc~ngonlp laih l.n tile IDcdaratiQH, tbM j~ S. 
a~rmav'tt tb.c rent uferbcb to be 6 I. wltboutanp notICe at aU exp~rf~j c& impHctl, 
glben oftbl~totbc IDe~cllb~nt,a~ Jjeougbt to ~nbe bone, fUtb o~ 1ua.!I rer.uiflte 
tn babe been ilone bert 1n tbt~ cafe. I .~ecaure tbcre 1tla~ no time certain fet Blohm, 
hh~ unto Barrows cafe, 19 Eliz. Dyer,. fol. 354; placito 32 • Where moncp 1!la~ to t!? 19 Tiliz· Dp') 
pmb, oa t~nb~eb, at a place~ fo~ tbe alteung of a ure; no bap being hmit~i) fo; tfit [vi. 354' roc. 
fame, nottce ougOt ~o be gIbe).l to tte partp ~ to be .tbcrc to recdbe tbe (am:: ~ tbi~ 
to be fo bccauCc no t1111e 1tla~hmtteb, but indefinite: bcrc t~at tnbtcb i.!;1 to b~ nonl?, 

toueb:: 
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tombing tlj(' affirmation of tbe rent, wbattbefame 1tta~, waito be bone bp a 
firangtr (S) bp J .S. ant) tbi~ i~ alro lttitlra penaitp, to bouble a. rcnt~ if be atlicm~ 
it to be 61.anbtberefo~e notice ougbt"to babe been gibcn unto {Jim of tbi~. 6Jac. 

6 lac. Teddy Teddy ~Iaitltift, againft Benflead~efenilant, 1t1bece one bib affume, to pap unto 
pjainriffagainfi tlJe J)laintiff I o~J. if be macdeb fucb an one,fJe ougfit here to babt notice of tf)h1,to 

. BenJled. bim gillen, befo~e pal1ment, a~ in tJ)at cafe it 1tta~ bdb. Y el verton, no notice i$ to 
be gil.1rll in fuc~ cafe, of a papmtnt of monep, upon a marriage bail, a~ it Datb 
heen bere abju~eb ; if j.S. lUarrp (ucb.m one, bi~ JJtinflttoman p~omifcb to gibe 
bhn 10 J. no notice i~ to be g ilttn of tOe marriage, anb,fo fllfo it iI, if one P€omife 
to gibe I 0 1. to one lnben be barb marrp; no notice i~ to be gibrn of tbbl'; t1tber
Wife if tfic papmmt wa~ to be 1ttitb a penaltp) tbere nClUte tobe {flben;l)e~e f)ebt 

Nett: the diffe· ottlp to bouble bi~ rent) cum inde requifitus. Haughton Julbce. !Ql:biS' bere i~ an im; 
ren~e/ ~vhere pliett notice; there wiH Itt a iliff'erenre, htbcre tbe tlJing i~ to be bonep~ibatelp, 
;~~t~f~e~S :~'d to tbe }plaintiff bitnfdf, tbere notice i~ to be giben of it, but if it be to be bone bp 
where not." a ffrangec, tbere pou lttbicb babe unbertaftett tbi~~ at pour periI~, pOU Otlltf)t to 

bo it wit!JQut onp notice gil.len to pou of tbe fame: bert tfjc IDcfcttbant 1tJa~ fap 
fbI.' ~laintiff requeftdl to pap tbi~ monep, acco~bing to bi;t momife, lttbitb to bn 
be rcfufeil : upon 1tlbitb refuf£ll, tbe ~Iaintiffberc bab jun taufe of 2ticti01t agailllt 
tbe IDcfmbant, lnitbout anp notice to be giben to f)im) of lttbat J .S. bott, affirmctJ, 
a~ touc~inll tbe rent, tbe .IDefenbant babinIJ unbertaItrm to pap t~e fttmc, anb be 
i~ a~Ptibp to tbe Wet, to be bone bp J.S. a llranger,a~Hbe ~laintiffbimfdfi~,aJtil 
tberefotc no 11otic£ of tbt~i~ to be IJiben, tbe ilitirrence bdng, lttf}ere tbc tfJinIJ i~' 
to br bone ptibatdp bp tDe ~ laintiff timfdf, a~ tenbcr of monep flp tim tbtre 
notire of tbt~ oug{}t to be giben; otf)erlttife 1Uf)tte it i~ to be bone bp a ffrangtt, 
tf)cre tbe lDefenbant at bi~ lleril, ougbt to tafte notice of it. Croke Jultice, if it man 
be Itounb to 1- S. to ettfeoff' bim at fucb a bap, be ougbt to be tfJen, anti tbere,reatlp 
UpOlt tbe lanb~ to babe tbe fame matle unto {jim ;otbl'r111tfc it i~~ if be ltta~ bounb 
to J .5. to enfeoff a firanger, at Curb a bap J fo~ bert be btltb tanen it upcn bim. to 
babe bim t~ere attfJat time. Dodderidge J ufiice. 9lf a man be bounbJ to pap fmba 
:J!utlgment a~ anotfJer l)atb againtlJ.S. bere be i~ bounb to take notice of it,being 

8 E.4. fol.J.JI. in care of a ;:$onb; all\) fo i~ 8 E+ f-I.r I. & 21. flnb 18 E·4. fol. I 8.& 24~anb IH.7_ 
;r. 1&8£'4' t.5.a.buttijcboubtbereil1tbi~tafei~,l1dng in tl)etafeof ap~omife, topapmo: 

018. c. nep upon an ~et to be bone bp a firanger, fo~ tbat be map bo tbiJt in ferret, of 
111bicf) tbe otber cannot take anp notice; but in tbi~ p~indpa{ rafe, tbe €ourt 1l1a~ 
d~ar of opinion, tbat tbe lDcdaration 1tla~ goobJ Jlltt~out ~np notice iaib to bt 
giben to tbe jDefrnbant (If hlbat J. s. bob affirmeD ~ il~ to ucf)mg tbe tellt, tljat t~t 
ftHuc 1t1a~ 6 I. aub tbercfo~e (nnt1tlitbllanbing tbi~ c}:ccption taken in ~rrrft of 
:l!ubg1Uent, fo~ ittant of notice l'~p~{'ffctr in tbe jDedaration to be gitrn, tp tbe 
:»TiuIe of tile €OUtt, unler:~ better raufe fbeltteb,. ~ubgmcnt to be gillen) £01 tfJe 
~litintiff'. ~bi~ ~are tuup afttr1llarb~ mobtb again. Ccke chid JuHice, e\letp 
fpcdal cafe batb ijip fpedal reofoll, tbe e}:crptictt i~ berc hlell taken, acco~tJil1JJ to 
tb~"rcCO~tI", but 1.tlitf)outa~p fcruple at aU,tbc ~cdtlratioll, llnt~i.tbfia1tbin{f anp. 
tbm{f lubtcf) batb brett obJetteb to tbe tOl1trarp, t~ {toob- attb rUffinc"t, 1tlitboltt a· 
11P notice tbercin Iuibto be gttllmbp tfje i9Iainttff totbe lDtfellbattt~ bftl)atlttticfJ 

Coke 8 pars, J. S. bab affirmeb J a~ toucbing tbe rent, ani) tbhi barb berp mucf) biffcr ftorn F ran~ 
foJ. 92. in cis cafe~ 8 pars, L 92 • 91f a man be l10mtb to p('rfl)~nltbe o&bcr 00.5. nonntiee i,~ to 
Jirancis cafe. be gibcltuf tbi~ (Ultler~ tbere be a fpedal p~obifiott fo~ notice to be gillen) but ~e 

at bi~ petit beittg fleunb, i~ tn tone notice of tbi~, Itccaufe be batb unbertaftrn 
lipon ljimfc!f to perfo~m it) attb tubere fucb au unbectaher i~ to bo anil prrfo~lt1 
a tbill!J, tl)cre be i~ iObo t'mtJ pl?rf(l~m fbe fame, occo~binn to ~i~ unb€rtahinrr, 
witlJout anp notice to bhngiben tbereof ;fo it i~jf one be bounb to pap fa mmb a~ 
lJe ffJalfbefotulll tobe bebinb.in al1er~ge?of rent:no l1oticei~ berr tobe IJi\lcn !lim 
Df tbi~) in franciscaft, tbere great p&CJUblCl' f{JonlO foUoltt,if no notice moun .. be gt 
\len being in tofe of infJeritancc,fmb ttont {{Jan lore ~il1 ini)critunce,1l.1itboutnotire 
gillen of tbe tbing to be bone bp {Jim. 'j[f one botb iltlrgain, iluil (eU a ~attno~ tf)c 
(eopp<bolber~ roan not fo~feit tbeir tl!opp bolb~lltthbout notice giben to tbcm;but 

ab~ 
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a btllrd~" anti an ~\toiu&P map well bt tuitbeut anp notice gillen brre in tbi~ 
Ptindpal rafe, t{je fmnci~ in ituu of an ~rbttrtltioll, ftni) no notice i~ to .be gi:= 
ben of tbi~)llecaufe be barb unbertafttll upon glluCdf, to tlo anll pcrfo:~m t(Jt.S (::;) 

145 

, tbat if j.S. fboulb nffirt!l tbe t"l1t to b~ 61. tl~at t.bcn.~e b.lou~n bouble tbt~; n~tb be 
bib ntTmuc nnr:rp~ol~llfc roi)otbi~ ;.tbl~ t~ t~ ~P J)l~PtOm~re,atli) U~tbcrtnhtn!J to Difference 
tJO, anil Ptrfo~m, WttJjout onp notue .to btm giben, tbat J~. flUb a~rmebtbe t;t1tt. touching the 
to be 6 L H:mghton Juftice agre£i:J btutn, tbat tbr .IDedaratttln (lete l~ goob,waij- giving of nti, 
out anp notice tbcreinloib to Itt gib~n unto tbe lDe.fenbtln.t, tbilt J .S. i)~l) affirmcl) tice. 
tbe tent to be 61. Dodderidge Jufhce, mcare~of nottce, tbt~ illfferencc t~to he oft" 
ferbeb;to cnt tuba I~ igno~ant or tbe tbing to 11£ bone lip bilU,*cre ll(jti~e i~ to l1e 
!linen to bhll of tbe fame; but if a man unbertake~ to bo t!Je tbtng J tiJcre ~e alfo 
ttnbertaftt~, to tJo utlb perfo~m all ti)e ~ircumllance~ > iucillent to tOt baing of tbe 
fame, anb tbat tuitbout anp notice to {lim gincn of tbe famc; a;t if fl mon be 
liountl to pap unto J.S. 10 1. 1tl~ell be arrillc~.at Lon~on, ~e ougf)t ~bcn at bt~perH 
to pap tbi~ to bill:b anti tbat l1.l1t(}out ftnp nottce ,to Onn gtllen of IlI~ ornbal t{jrrr, 
lJe ougllt bere to tafte notice of tbi$' fli.nfeIf, llccaufe be batb bounll bimfdfto pap 
it;~ tl)i~ appear~ bp 18 E'3' fol.I 8 t! 24wbere oue wa~ bQunb to Pllp tbe ~rrCilm 18 E. 4. (oI.J~J 
rage~; tllat J. S. f{Joulb 11e fOlltttl in an account bcfoJl' aubito~~ affigneb; be ougljt 24' 
bere to pap tbht, b.lit{}out anl,1 notice to bim giben tl)ereof, be being to tafte notice 
of tbi~ at bi~ peril; fo it i;f 1ubere a man i~ bounl! to pap, anll tl·tfdJorge Cncb a 
~u))gtnent ; fo~ tul)ere one barb unbr-rrake upon bim to l)o, anb perfoJIU furb flU 
act, tberebe ougbt to take notice of aU matter~ ncrciTarp tf)ereul1to, anh tbl.'rcfo&~ 
fo~ tbi~ taufe, ill tfJi~p~indpaI cafe, ltO ltotice i~ to be gillen, uetaufe ~e bat~ un-
b.erJafien ~o ilo it; ~ fo tbe .ID£~I~ra~ioJJ fJc~e i~· goob,1tlitfjout erp~effing of all!, no: 
tue tberctttto be gtllrn bp tfJe lPlalntiff' 'to tue .IDcfenbant. Croke JUltlce, a~ tout!): . . 
il1lJ tbe p~int of notice, anb ~bcre tb~ ,Came i~ to Ite giben, ani) 1uDcrc not) tfje bif· ~~~~i~gC~vf~$ 
ferentt wtll be, iubere tb2 tbtnll to bc·bone, batb reference to a tbttll 19crfon, ant) of notice~ 
1nb~re ~O tbe pa~tp bimfdf,. ittbo i~ to iJabe .bcltefit bp ~bc not baing tbereof tf)ere 
n~tttt t~ t~ be lltbert until bun, Itecaufe .be t~ cooperanus. Coke ~hlet JUftlc~, lieJ;c 
btfference t~, 1tll}cre ti)e ua; to be bo~, J~O be bone to a meer ffratt~rt,w~o fJllt!) 
!to tn~erell, antl1tlb~rt to .fbe ~ru:tP lJi1l1f~lf? t{)e booa of 33 H. 6. ltl!)ttb t~ a Iratt ~i H6

o
' 

lug cafc l fo~ tbe pOtntofttott.te~ a~ta : E _4· !f.a man bebolUtb to J.S. to enfeoff' J.o ~ t,,'4: 
if be refufe tbeCame, tbe cmbltgatlon l~ fo~tetttbJo~ 1Uben be ltame~ 01ll",to Wf)Otn '. , 
tfie froffment is to be maDe) bp tbi~ iJc {)atb Ullbertahcn fo~ bim, t~at J)c tlJnll ac~ 
cept of tIJe feoffment ; ot~edt1ife, -if it ~er~ .t~ ,enfcoff.t{te P.a~t.p bltllfdf, _ to to~om 
Ileinal1l1l1untJ,-anll be rdure~totafte.tt; tt l~_a true rule, verba Iigant honjn~s in 
tbi~ p~incipal tafe dearlp no notice oug-bUo be gillen J1p tbe l&laintift to tfje .IDe" 
Jcnbnnt, but be i~ to take notice.of tubat fflQuJbJle (!ffir,meb-11p J .s. anb be flffirm-
iug tbe tent to be 6 I. -t~t l!)efettbant ouaf!t .totlouble t~eTrin~e" acco~bitt!J to bi~ 
p~Ot~ltr~, ani) mt~r.rtrtltlnn, anti ~c refn~~g ~o pap tbl~. 'Jle~ng ilClllanbcti, ttic 
l&IUlllttff fo~ tpt~ flab goob,c~ufe,of ~~l.OltJ.bt~ JDec.ln~attott l~ gOLli)· Witbo-ut rir
p~effing of a np' notice to ,l1egl1icn of _ tIn Jj bp tbe~Iatlltdt, to t{le .IDffrUi)i:Utt, anb 
f~ b.p tb~auJ£of tbe~o~tt~. :JUbgment Uta»gtbcn, anb fo entereb, (abfque ulre: JLidgmem for 
nOIl motlone HOt t{Je.j!)lamnff.. the .PIaimifr. 

Steeneman Plaintiff· againft Ricbard(on 
Defendanto' 
, -,,' -" 

I_eli} an ~Ction upon t(jc&fe-to~tcrtnb,aum~ 1no~b~fll0ltet1 £tp tb~ }Dtfrnbant to An Aaionu. 
t!)c,}plaintiff,tl)e 1uo~b~ bleretbtfe (S) ~bou art a ~beep~tbief; upon Non cuI p. on the C:tre P 

pleabcb, a btrlJitt 1UJ~ fountlfo f tbe ~lainttff. Winne mobel) tbc €ourt f O~ tf)e .IDe~ for words, 
frnbont in ~rrellof9iub.gn1cnt, _ tbat tl)rft' 1tJ(j~b~ Were mlt attionabIe, being 
rrrtfclcf~ Wo~b~; fo~ tbe }k)lnintiff' it 1Ua~ nrgcbj tbut tbe 1\1lJttJ;11tirre Mtionable j 

tb~ 
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tbrfame being brrp fenffblc) anb rignificantb.1o~b~, in tf)e~ountrep, tub en tbe! 
lUcre [parten, anil it i~ Iaib in tor roeclaration, tbat tbep tuert fpoken in Wefimer 
hnd, lnbrre fncb a manner offpeecb i~ frequent amongll tl)ent. Croke Jufiice. ~ 
~lJeeptbief, anb a llealrr of ~beep, i~ all one in fignificatian-if one rpeak~ tf)e(j 
1tJo~b~ to anotl)et (S) Thou art an out-putter" tf)efe Wl)~b' fum ibeQr an aa:ion it1 

'JJWeitrnerIadd, being tJlere taken, anti commonlll known, to be a. I)o6ft llealer; ~~( 
~ourt aU agreen bertin, tllat tbe tuO~b~, a~ tlJep are {aib, ate actionable; :lrf one 
Caitl) to anotl)er, Thou art a cunning thief, tl)efe 1tlatb~ arc aa:ienable, an abjrttibe 
1t1o~b p~oreebing of (cnnning) wiH not aib tf)e fjlmr, no mO~t bere in tbi~ p~inti .. 
pal cafe, ilntl tbe cuflom of tbe <lIountrep i~ tote obferbeb. Dodderidge Juttices. 
~bi~ cafe bere !)atb been abjungetJ, in an action upon tbe cafe fo~ tuo~b~ being, 
Thou haft firained a Mare, abjubge~ to be aa:ionable, becaufc tf)e (uflom of tbt 
Q!ountrp, tu{lere tl)e 1tlo&b~ Were Iatb to be fpokeu, tbofe wo~b~) 1ttere tommonItJ 
taken, fOt {tealing tl ~ate, anb fo tbe manner of tbe fpeec!), anb tbe place 1ttbere 
tlJe 1l.lo~lJ~ were fpokelt, i~ confiberabIe ; tbe 1ttboIe ~ourr agreeb tbe 1tto~b~, a~ 

Judgment for tllep are iaib bere to be fpofttn, to be aa:ion·,blc. anil tberefo~e bp tbe SuIt of tbe' 
the Plaintiff. ~ourt, :ltubgment tua~ giben fo~ tbe ]plaintiff. 

Walrain Pla~ntiff,' againfl Smitb 
Defendant.: 

Entred Pa(chj I I Jac. B,. R., 
Rotc, 288. 

In an AC'l:ion of I ~ ,an ~ction of ~rerpar~ anti eje(tltt~nt, upon Non culp. pleabtb a fprtial 11l'1'1 
~j~Jr.~~:~d bt~ W.l.sfounb,anD argueb at large bp<lIounceI on botb fibe~, anti .at tbe lalt. 
I Ro.Rep.! sr. Termmo Parch. I J Jac. argudl bp tbc :JrUbge~, anb :]tubgment t!)en giben fJ)~ tf)t 
277, lDefenbant, a~ tbe fame appear~.at large. Coke I I pars, fol. 66, 67. Magdalen 
:1 Cr. 364. Lolledg~ Cafe. 
H Co.66,67. 

Note,rQ1:!)at afterfeberaI ~rgument~ at tbe ~ar in tf)i~~arr, anb I1£fo~etbt 
~ub!Je~ argueb tbe fame, o~ btiiberl'b anp opinion at aU tberein, Montague tbc 
Kings Serjeant, mobJ.'b t{Je ~ourt in tfJi~ tafe, being a caCe of berp great ronfe
quene!', to babe tbe fame, bp tfJe€ourt to be abjoun1eb into tbe Exchequer c€fJm~ 
ber, ttl rcceibc tbere a final ~ubgment; upon tbe~rgummt~ of aU tf)c :Jubge~. 

Where ,a cafe is ~b~ ~ourt benielJ ttl bo tl)i~+ Coke c.hief ) ufii~e+ m:;bi~ i~ bl!fOg~t02P frmn t!Je 
!O beadJ~urned. aflct~llt o~ber of tf)e <lIommOJ1 ~a1.n)e~'ttpttng 1n t1tto carr~: no cafe m ~a1t.1 can bt 
ltlto t~1!x~he- ffJe1l.lelJ to be abjonrneb into tbc Exchequer ~bamIter) brfo~e~ rgumcnt bp t{Je 
i~~~vhe;~ n~~: 9lUi.lge~ in tbe fm:ne <lIou,rt, tubere tbe callfe i~ banging; anll· tbcfe 1ttere t1tto.~f)r 
CalvinscaCe, cafeof tOe PofinatJ, CalvIns cafe, 7 pars fo!' I. anb tbe ~afe of Suctcns HofpitaI, 
Coke') pars, 10 pars, f01.23. anb nootbcr~: befo~e~rgnmttlt ber~ a~b bi,ffer~nce i!1 ~piltionbp' 
fol.l.&C. d)C ~nbge~, 0& agreement bp tbe :Jlubge~; upon tbelr btff'ermg U1 OpInton. to ab~ 

jaUt11 tl)c fame tl)itber, o~ bp iID1ir of ~rro~;tUtb if it (boulb bcctljer1uifr itlttoulil 
be bcrp nnttb againff t~e b~gtlitp o,f t!),i~ ~ourt, of 1ttbirb tue arc 5I!ubge~, aub a~ 
:J[Ubge~ inc arr to mamtam t~e tngnttp tbcreof. Doddcridge JuITice, ltte arc Itom 
motle tbc p~op('r :J[ubgr~ of tbl~ taufe; anb tbrrrfo~c tbe fame ought ficfl to be ar,< 

R~les f~r the 1lUCb berc, anil'after argument bp u~,fo~ caufe of bifficultp,1l.lc map tbcn ailjoutn 
ad~ou~nIng) of tIJe fame ober into tfJe Ex<:hequer <lIbmuber, but net I1efo~t. rm:!)e WboJe <lIoure a~ 
~~~~~~~e~ le {tereb tuttI) !)im bettin. Cok~ chief Junk_c. ~I)rfe rult~ are to be obferbcb, fOJ tfJr 
~hamber. abjourntmnt of ca~:&t of blfficult!l:T lnto tbr EXE:hequer ~Oalllber. I. ~bi~ 

o.ugbt to p~occcb ex motione ,urhe)ntt not of t~rpart!1 conre.rncil. 2. ~Di.~ ougl}t 
1'4 
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to be after argument;olmt not bef0te ,a~tJ upon bi£fere,n~e in tJ)eir opinion$, o~ ltp 
m~it of erro~. ~. }l!)ben tlJr cafe t~ abJourne~ tbttbet,tf a :lubge bte~, tbe llltlt:: 
rer fo~ tbi~ ht not to tlap,bnt to p~oceeb ; a~b tf one of tbe ~ubge$ babe tbere ar:: 
guetl anb afterwatb~ one of tIle :lubge~bte~; tbe matter t~ not to llap, tm ana:: 
tber 9lubge be mabe, but tfJe fa~nei~ t~ p~ocerb,anb a new itlub~e fleing mabr, , 
be i~ not tben to argue; anb fo tt1na~ t,n tbe car~ of S~ttons $ofpttaI. fkmmin6 
chief Jutiice, ~grotat~tbeotber '9lubge~blll go on 1n tl)etr ~rgum('nt$J anti if a 
~utl!le bte~ after argument tbete begun,anb befo~e be batb atgu('b, (tbe partp 
tijen htllnmit mollconcerng (gau~{;at de bJaa Fottuna) aniltbe puilne Judge after Term. Pa[ch

e 

mabe, t~ notto argue tf)i$ cafe; anti Co tJ)e rule of tfJe 4!uurt 1t.ta.~, to babe tUe 13 Jac. B. &. 
Came arguell f)ere in tbi~ ~oUt:t tOe next tetm, \l.lbicb aCCo~tlhllJlp lna~ fo bone;~ ~udged for 
itt Termino Pa~ch.J 3 J ac. tbi:: r~me tua~ argneb bp tte :ltubge~ ,a~tJ after bcql,long ( defendallt. 

argUl!lent, tbe fame 1tta~ atJJubgebfo~ the .IDefenbant.annagatnft tbe i9Iamtitf • 

• 
The KIN G againfi: Walter Thomas 

I J1! an :lInbittment ~!taittff walter Thomas fo~ tbe ItiUittg of oue George Conard An I~di8:me~t 
_ trieb at tbe ;25ar bp a 9lurpof Middlefex. Coke chief Jultice. ~bi~ ~rpal bere for killing or 
l~ publicIt, ut pcena ad paucos, metus ad orones pervenerit, tbe :1.eruit~ babe mud) Conl/ard, 

tlanbereb our €ommon 1lnln in tbe cafe oftrtal$of offenbrr~ fo~ tbdt hllc~, in 
tbe lUanner of tf)eir ttial, in regarb tf)at ~ounreIJ atttl aifo examination of 1IDit~ 
ttene~ upon oatfJ,i~ ball anb abmiteb againff a Delinquent: but a lDdinqurnt to 
babe no ~ounreI to (peak fo~ f)im, no~ to babe anp ~xamination of lWttncffe$' 
upon @atb a{tainll {Jim: in an{wer unto tbhf, ~be 1la1tt of Et;gland, i~ a 1latu 
of ~ertp ; tIJe 9!ubge, befo~e lubom tbe trial i~, t~ to 100ft unto tbe j(nbittment, 
anb to fee tbat tbe fame be founb]anb goob in point of llaht; tbe :J(ubge aug-bE to 
be fo~ tl1e ~ing, anti alfo fo~tbe partp inllifferellt ; tlllb it i~ far better fo~ a l&~i:: 
foner to babe a ']ubge~ opinion fo~ l)im,' tbun manp I!!ounrcno~~ at tfJe ;115£u~; tf)e 
~ubge~ to babe a (pedal cate of tbe 9[nbictment anb to fee tbat tbe fame be gootl 
in aU terpett~ ; attb t{)ot :Jlullice be bone tll tbe partp. ~~ fo~ birettioll'S to tbe 
:J[urp in rafe of mltrtlJer~ grounlleb upon fo~mer malicc~it i~ beqt dear .. anll foit 
i~ abjubgcll in Plowdens Commentaries, tfJatif two men faU out~ malice befoze 
i~ not anp tf)ing material fo~ tf)e <j[urp. to enqutre,but tOe fuI1fequcnt mattcr( S) 
hlbo began tbeaffrap; fo~tbat tbe killing map be murtber in eltbrrof tbrll1, ~ 
ifbe be ~iUeb l1Jbo offereb tlJe firll ~~o~~,pet it map.Ite murt!Jer in tbe orger tuba 
ltiUtb btm ; anb tbe fubfequent begmnmg not matcrtaI. ~be '9lurp wmt tog-etber, 
anti returning, gabe up tlJeir bcrbirt, a~l) fouub tIje lD~ironfr guHtp of man:: 
ffaugbter, tuba tbtn p~apcb tbebencfit of bi~ I!!lergp, 1u~icb map grilnttb unto 
bim,being PCaIm 'F ., verf. 14. Libera me a fanguinibus Domine. Croke J uLlice. I@:Oi~ 
ougbt to fte Co betitleen man anb man, ( S) homo hornini Deus, fcd non homo Nal. 5" v. q. 
hornlni Lupus. CokeChiefJuftice. ~ptlJe ~tatt!te of 18 Eliz.cap. 7. we map im~ if'!tuteof 18 

p~iron turb an o,ffenber f~~ o~e pear, an.b to bab~ bim kept ill fa 1 va & arch culto- Cl~~~;afIi~~. 
dia 1l.litbout. bal~ o~ ma~np~trl"; actO~btn!J to tbl~, t~e~u~t aUo1l.1e.b fJitn tht edj iwpriloned 
~Iergp but lmp~tfoneb bun fo~balf a pl'ar,tfiere to (onttnue lultbout bad 02 main:: fo! half a y~ar 
p~ife)anb afro burinn tbe time, to be kept in [alva & arch cuHodia, anb tbi~ fO.2 tf1C wIJhfut Barl 

obiouft~e(~.oftb~ fact;. fo~ tbatbc i~~ vir fanguinis; tIle ~OUtt alfo in tbetr bift~e. ~~h~:fo~~~d 
tion, btb bltlb blm to bt~ goob bebabtour aftcr1natb~. 

T The 
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. 
The· Cafe of Small, a Prifoner'in 

the Mar1halfie. 

:e~~~~~~ t~~ Nota, Upon a motion mabe in ~ourt, to babt,fome reb~cfd in. tbe ~~iron of 
the Prlfon of t{Je mf)arf{)aIfic, fo~ tfJe goberntmJ of tOe ~~tfonerlf tbere betng tn <etceu, 
the Marlhalfie. tion, Wbo {Jabing fa great libcrtp tbe~e i~ tb.e p~ifon,anb in t~ntinltaI going a, 

b~oatl bp Bail a~d Balton, fa tbat tbep hllll Ite tJ)ere,confume tbetr. en~te!f, anti not 
pap t'beir<ttretltto7~'; anb tbertfa~e,fo~t{Jerdr~c(!toffo great a mtfrDte[tfJe <ttourt 
hta~ mobetl to Dabe tJ)cm tbeJ;e kept, in falva)& in ar&a Cufiodia;anb not tofte fuf. 
fercil to babe t{)ere fo great Iibertp.1 anil Co fip tbi~ wap tbep milp be enfo&reb to 

Statute of pap tl)cir rocbt~,anil fo to p~oture tJleir IiI1~rtp anti enIargen~ent. Coke chid Ju
mee. ~ptDe~tatuteofI R.2.cap.I2. ~~troner~,[ubCuttodla>are notto go out 

1 R. 2. C. 12. oftbe }j)~ironbp Bail anb Bafion,unleC~ it be ltp tbe €ommanilmentoftf)e fting,o~ 
IIp tb~ ~ing Wgit, o~ bp tbe agreement of tbe partie~, anb not otber1nife, o~ in 
anp otlJtt mannrr; anb furb kintl o~ Iibrrtp giben untotb~m bp t~£ir l\teeprr, 
1uitbout anp fucl) fo~mtr Warrant, l~ deadp an <efcape tn 1La1n: 2nntl a~ to~ 
tbe 1!iuletbercJ 9I will neber gibe anp allowance unto tbhf, fo~ t{Jat delicatlls debi=
tor, eit odiofus in lege: ;lESut f)ereaftcr We 1tlill confine tfiem to be fub ferris in arch 
Cufiod ia, anb tbi~ hlill be a mean~ to make tbem to pap tf)cir .iDeht~ ; anb to tbe 
q!ounfel1tlbidJ mabe tbi~ motion, Coke chief Juftice faib, ~o~ {{Jail {JabI.' tbe l'f .. 
felt of pou~ motion, anb it ffJaU lte well bone of pou to atllllfe pour €Jpent to 
ll~inlT an ~ction of roebt upon an ~f('flpe, agaiun tbe mE)arfJ)al; anil pou ffJali 
babe :l{ulliec, fo~ tbi~ i~ a dear <tfcapr in l!a11.l. 

Sprint Plaintiff, againLl: Hicl<.s ~ 

Defendant. 

I Jf} a l1l)~it of <!l:rro~ to rtbtrfe a ;~uilllment gibcn in tbe C. B. in a .~it of 
. '. . ~nnuitp tllere b~oulTl)t : ~be ~rro~ atligneb 1tla~) ~bat Ulf)ere a tlieut;cbar{tt 

A Writ of ~er- wa~ "(anteb to tbe :mlaintiff., t~ere be b~ougbt a W~tt of ~nnllitp, flntl in l.i~ 
ror to reverl' ~ - ~ y ~'l 9 
a Judgment ]Drdaratton, batb count of a tlient~dJarge granteb unto 1m, anb cane ube~ , bV 
in the C, B. in fo~ce of 1t1Dkb be 1tta~ fei3eb in bi~ ,IDemcfn a~ of free~bo b, fo -!lJat tbc iquefiion 
a yvrit of An- i~, Wbetber tl)i~ roedaration be goob o~ not, anb lllbetber tbi~ be anp dection 
nulty. . matle ltp bim to babe tbi~ a~ a f.lient-cbarge o~ not. Coke chief Juitice, tf)at 

tile .IDcdaratron i~ {toob, anti tbat tbi~ i~ no <!election to babe tbilf a~ a l1iel1t~ 
tbarge ; anti to tbi~ putpofe tOere wa~ a ~afe alljungeb betWeen Ward anb fur:: 
wood, bJ{jere 1LdTee fo~ anatbrr~ life grallteh a ficnt~rbarge fo~ bi~ ohln life, 
tIlell De fOt wbofr life tbe 1!eafe wa~ matle bie~: 9lt tua~ abjntlqel:J, t!Jflt toe 
~~antee bere map Dabe a 11f)~it of 2nnnuitp,antl tbhl Dtre fo~ necetTitp, buanfe 
tbat t!Jere wa~ no otber remebp brre fo~ (Jim; fftbat bp tbc bcatb of bim)fo~ 1tlfJofe 
life tbe 1!cafe 1tla~ matle, tbe ~~ant rcmain5 to cbatge l}i~ perron itt a U.~~it of 
~nnuitp ,but tbe ttent::cbarge a~ to d}arge tbe i!anb i~ betcrminei), bccaufe tile 
~ilnte wblc!} tbc ce~illltO~ bah in tbe ~allb,i~ bp bi~ beaU} llcterminctl: :Jill tf;e 
p~illcipalcafe ~rre,t~c ~~antl'e mall babe cIcttioll to babe tbi.!f a~ a tirnr,cbarar, 

~ E.. 6. Dyer O~ tl.$' all anlluttp; tbt~ aPl'rat5l1p 3 E. 6. Dyer, fo1. 65. placito, I ~liz. lJYlf, 
fo1. oS- &r. tOI. 227. placiro H' lttberc tn 3 E. 6: tbcfame t'X'ccption ilf rakrn to tbc ~ount, 

anti 
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tlnb II Eliz .. Dyer, fo1.28r. placito 17, 18~ 19' toucl)ingtbe point of <lCiection:,ere II EliZ· Dyer. 
in tfJh1 tttinripnI <l!afr, tbi~ wa~ a .ttcnt:cfJarge,but ~P b~ingin{f oftbi~ m~jt of fo1. :lSI. &r. 
~nunitp, be l)atb now cbangri) tbt~,anb .batb.ma~e tt an 2nnnuttp : ~ben,a~ to 
flhHalfe condunon, (S) ta!ba~ bc~a~. fCl3eb tn f)t-~ bemefn~ a~ of :frce4)oIb, in 
lnfJid) be mino.oIt tIle 1!a\tl;tbt~ bt~ mtllafte ffJaIl .not burt btm,no~ make bi~ ~e" 
duration bitiou~, a~ if one pI('ab~ an ~llate t~tI, anb conclube virture cujus, be 
hla~ fcifcb in fee, tbi~ ftJaU not make l1t~ fottner ~I('a to be bab,bccaufe [Je batb 
mirtaltcn tbl! 1!atu in l)i~ conduuon : .91n tfJi~ p~indpaI <l!afe,tbe claim 1tlbteb be 
mabe to be fei;eb of tlJi~ in bh1 bemern,a~of free:l}oIb,i~ no daim at aU in Uaw, 
ltO~ pd anp election, tlJt~ being but a faIfe claim, be b~bing millaftcn tbe lIaru : 
tj'lf one in fueb a <l!afe,aftcr fud) a grant mabe unto bun, anb befote anp ~lettt-
on matJt,ilotb purebafe parcel of tlJe ][anb·out of wbicb tbe 11ient 1ua~ to imte,tbt~ 
irtent notu (tp tlJt~ lPurd)afe t~ quite geJn, beeaufe tbat prima facie ,tbc 1!atu faitb, 
tbat tbi~ 1ua~ a Sent cbarge; itt Plowdens Comm;:ntaries, fol. 224. in tbe 1!o~i) Plowde~f c&~ .. 
13arkleys Cafe,tbc tbirb ~rceptioll to tbe pleabtttg tbere ; if a man pleab~ a gift memanes, ,
in rqrail, anb rondl1tJe~ virture cujus be lUil~ fii;cb ill fce, tfJi~ conclllfion being 
falfe, anb but tbe faIfe cupporal of tbe partp,in lttbid) be batb mtllaftcn tbe 1!al.t); 
tbt~ man ttot make bi~ firll pIca to be bittolt~,(ltlbid)tbe 1uboI~ <l!ourt agreeb } 
Croke Jultice. 9lf a man grant~ it lJient::ebarge out of1!anb, 1tJbld) be barb [tp a 
i:Jcfcafable ~itfe: ~~obifo,tbat be ffJali not cbarge bt~ perfott,tbi~ i~ a boib ~~o:: 
bifo, brennee tbe ~~atttee batb 110 otfJer remebp to f)abe tlJi~, bnt bp rbarging of-
bi~ perC all in a m~it nfWnnujtp ,if tbe l!anb fboulb be cbittcb' 1tlIJicb 1ua~ agrectf 
unto flp tOe tubole ~ourt) attb fo it f{)alI be alfo in aU eafe~ of neerffitp. Coke 
chief J ufiice. :?llnb tbe 1tlfiole ~oltrt anr~cb d.carIp ,tbat tl)e ~cdaratton berc 1ttn~ ~~~fn~~r 
gooll, t~at tf)e :J(ubgmcnt 1ua~ 1tJElI glben In tbe C. B. anb t~ not erroneou~, anil 
t~crefoie bp tJ)e tliule of tbe ~our.t, 9\Ubgment 1»a~ affirmd •. 

Ewer Plaintiff, againfl Chamherlain 

Defendant . 

• 
NOta, «bot ill tbi~ ~afe a lW~it of <lZrro~ tuil~ b~ounbt in tbe <t'Ctcbequer:: A ~ritof Er· 

<f!bamber, bp Ewer, to rcberfe a ~ltbJmcnt giben berc againn bim fo~ ~or 'hn the 
Cha~berlain, nnb a .Certiorare g~anteb to. re~obe tbc fi£co~b: ~be €rro& wa~, Ch~mb~~~r 
tl)at 1n tbe E'edaratton Ott tbe ftIc, mcntlon t~ t'(Jere mabc of fit €Iore~, in tbe 
annl but onlp t~~ee ~Iofe~. Yeiverton mollrb t~e €ourt to babe tbi~ amcnbcb, 
anb maile to agr17C tultb tbe aouI: JDamage~ glben but fo~ tb~fe, tbe ;Will i~ tbe 
founbatio1t)at1~ tbc :f[UlJJ.'Ullfttt i~ to be gillcn upon tbi~. Coke chiefJuHice. ~be 
:](ubgmcnt i~ ,to be gibcn upon tlJe 1W~it ~tbttf being tbe fout1bation of tbe ®~igj", 
nal: :Jf be affhJneb It~cadJ of l1!obcnant 111 fir <!!Iofe~,anb condttbc~ but in tb~ec, 
~o~ etln we beu am~nb tbi~ ~ tbi~ matter, if it be fo,i;i ttot. bert alllcnbnble,pct 
1t t~ truc,tbat rometune~ me map tueU amenb tbe IDedaratton bp tbe ~iU.Dod:: 
deridg Juibce. ~lJe ~ilI bere is in <l!obenant fo~ a b~eacb in tlJ~ee <f!lofc~, anti 
in tile conclufion it i~ & fic; be affign~ tIJe b~Nlel) in fit!ltlJi~ i~ to be amentJdl. 
Coke chief Juihce. ~f tbi~ be fo, tben it i~ butflltplufage, anh fono ncci) of anp 
amcnbment. Doc:ideridge ]uHice. fOtgetfulnd~ of tl)e <l![erft, mbo millaftc~ !lim:: 
felfin fumminiPtp in tbe qu~ in toro fe attingunt, tf)i~ milltl[tc i~ amcnbablr, 
anil ffJall not p~ejubice tbe partp. Coke chief Jufiice, anti tl)e tubole <l!ourt allrceb 
Ilerrin: ~bc £lule of tlJc<l!ourt in tbi~ <l!afe 1tla~,tbat if tl}i~ be aml?nbable,tbe The-Courtde-

• :J[nbgr!1 in tbe ~tcbequcr ate to birelt tbc amenbmcnt of it. nyeddthe A-
. t:Zf' r (' d men mem, 
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Croford' Plaintiff, againft Bliffe 
Defendanc 

Part 11. 

An Action up' I~ an ~ttion upon tIle .:traft fo~ 1Uo~tI~, bp tJ)e ,IDef£llbant fpoIttll of tbe ~Iain
on t~e cafe for tiff to anotber, \nbo firff faib unto bitn, ~f it bab not becn fo~ Curb a man~ 
Wor s. $atlj (llttaning tbc ~laintiff) at Cneg a 4Court ;l!)aron,:3l bab not been caft; !lpon 

tbhl, tbe j)efenbantCaib unto bim, I marvel, that you being a wife mao, will mar
ry your Daughter to fuch a forfworn ~an (meaning tbc ~Iaintiff) fo€ t'ijrfe 1tto~b~ 
flU ~ttion b~ougbt, anb upon non culp.pleabdl, a b.crbict 1ua~ founb fo~ tbe 
~laintiff, Tho. Crew mobeb t{)e ~ourt in arreft of :J[ubgment, tlJat tljefe 1tlo~b~ 
1tlere not ~ttionablc, tbe rule anti bifferenct in 1!alU in Cucb ~afcp, i~ t!}i5. :Jlf 
one (an~anotbrr a perjut'b man, t{)efe 1U()~b~ are actionable, nnta it man be il1~ 
teni:1eb tf)at tiJe fame lna~ in a 4!ourt of 'J(ullice, anti to gabe a ncutTarp reference 
unto tbi~; but fo€ tl)efe \no~b!1, fo~ntlo~n fcHow, no ~ctioit !ie~; flut if tf)c[e ijall 
refeunc£ to a:l!ubicial ~G)urt,tlJep arc tben bdtl to be ~ctioltafJh;,anil tbi~ t~ tfiz 
!Jeneral biffcrence ill Ua1t1,touebing tf}efe anb tbe like 1Uo~b~ ! Zut it batb not 
appear, bp anp tbing t{}at i~ f{Jewci), tbat tf)ere 1l1a~ anp caure to keep a <1iourt 

Bra!l:on. 
Judgment' 
againfl: the 
Plaintiff. 

, jJ}3arcn,an~ if 1to~ollrt)tben it i$no otber~ but to caU one grueraUp a fiJJtfWD~lt 
{dlohl :. 'ere it i~ f~il:J, In Curia Baronis roca: domini regis, apud SJnlmLrcoJe~, ann 
batb 11.otf,,!p, apudJocam p!xdijam.·Cc:kechiefJufiice .. ~fJhfi~ 110t gOOb; f~~ 
Chleanng 111 a ~ourt amolt1tt~ unto per)urp ; but tbere, If{Je fo~nllcar I}lltlfdf Tn 
a matter not material,bei~ not to.be pnniflJeti fo~ pcrjurp,beraufc in a matter 
impertinent to tbe 9lffue,~ fo no partp i~ bp tbi ~ gricbeb, anti tbcrefl)~r he ltflid} 
Win babe benefit bp an $ction fo~ tlalli)crOltp 1U1l&b~ fo€ ~£rjltrp (fapmcr ig.lt 
be 1lla~ perjureb(ljeougbt certainlp to «Jew tbi~to be in a ~ourt,anb ill it matter 
prrtillent to tbe :J[iTue ; alfo if t{}e 1t1!J~1l~ \nett, tbat be 1t1a~ fO~nllo€n~ dando L vi
denriam ad exitum~tbi~ i~ goob ; anb fo if in a iubidal fttoUtt fo~(tllo2n, tbhf tlOtl) 
amount umo perjurp ; but if 110 €ourt, tljen tbe fame i~ .coram oon judice; anil fo 
beenufe it 11la~ not bere certainlp laib to be 1tlttbin tbe ~oaftl'; t~e ~~mrt tua~ 
all dear of opinion tbat tbe fam£ 1tHl~not gOOt!. Coke chic' JuHice. Non tererc qUid 
notum fit judicii, fi tatum non fit in forma judicii, a~ BraCton ofifctilerij; £lub fo tfJe
tubole ~ourt 1tla~ dear of <@pinion,t{)at tbl' lDcdaratioll.lJ,tre t1la~ not goob, anti 
tberl'fo~etbe !1itdt of tbe I(!ourt hla~) .Qyod queJcns nil caplat PCI Billam. 

May Plaintiff, againfl: Gilbert 

Defendant . 

. .. I~ a ~~bibitio1t, tf)e <!tare appear£b !o be t.bi~: ~lte ,IDtfcllbant bib p)cf~ 
~ Prolubltlon a 1!ibd bef01c tile ;IDif{)op of London, ttl tfJe €o.nffffo~ll ~ourt, £lub tbi$ 1tM~ 
t the Arches fo~ it ~eat itt fbe ~l)urcIJ ;feu tence tljere patTdl agamfr tbc lDcfcnbant ~ !)t~ i"§i)it" 

ndTe~}anb upon tlji~ ":'cntence tbcp appealcb Ultto tbc ~rchi?~. Dya t mo\lri.l tbe . 
€ourt fo~ a ~tobibitul11)in regartl tbc tide to tOe faitl ~eat o~ }pew 1ua~ !Jrounn~ 
etl upon a 19~ef(ription : ~l)c <!tonrt anfinerd'l, We map ilrtctmiu€ tijt~ poiut up~ 
on tbc ~allot11!a\U,if tbtp map a~JPeal: ~ut ali fo~ tile title, b.le a~c not btn- t~ 

mcti:llc 
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lllc~blc b.litl) it, tbi;f being fo~ a ~catin tbe.<!tbutcb. HaughtonJufi.jce·~bhfbifpo.<: 
fititm of l&e1tt~ in tbe ~uurcbJ ~cIong~ of r.l!Jbt to rbe o~btr aub blrcrc~t~n of tb~ 8 H fol. 
@~binarp; ftnb to tbip purporct~ t~e ~afc tn 8 H. 7". ~O). 12. O!lb ~lr WillIam Hall s . 7. .r 2. 

Cafe againll Ellis. DoddtrldgeJulhce. 9fmob~b tbl~~are mtbr<!!o~rt o! C. B. 
ani) it 1t1i't~ fo~ a ~cat ill !be ~burdJ : ~n Walon tbere b~oltgbt fo~ btllurunncc, fi I 
¥lilt):J! tf.Jere dub H,dlsCaft; anb 9 E-4. tol. 14. ~ue €afc of tbece~ube·none anb 9 ~+ 0 ·J4' 
~oat :;nrmo~; fo~t~etaftillgof lnbicb, an ~t:tion of~rerpar~ lic~ at t~e common 
9!ntu J anti tbercfo~c {tp tbe fnme reafon an attlon of ~rrrpaf~ ~oulb he fo~ fucb a 
btftudulnce in a ~cat iil t~e ~burcb; but tbere tljc :31ui)ge~ tnb aU of tbcm fap, 
t!)lttbcp woulb not mcbb!c tuid) tbe becibing of fud) cOlltrcberfic~ fo& ~cat~ m 
tOe ~~urcb, but hloulil reab.~ tbe ~mne to tbem, to l1.1~om 1~1n~c p~cp~d p It be.lona" 
a;b. Croke] uitice. Halls Cafe lUa;r tbt~, tubere a mall tllb butln an entlre :lIae tn tbc 
~btarcb, anb wa~ atcontiaual cbarge to repair it; if ljc be billurbcb in fbe ure of 
thht, t)e ffJalI fo~ tbi~ tJillurbaltCi babe ~i~ rrmcbp at tbe <€ommon 1!aiu; anb fo it 
b.ltf} been abjuilgei;l; but tbe :J[ubge~ aU (aib, We are not berc to mcbbfe 1niti) 
.t;ent~ in t{jc <lrbucd). Dodderidge J ufiice. ~bi~ appeal bere i.$' like unto a 119t it of 
\S;:roJ at tbc .eommon1!n1U; but it botD Mifer in tbi~, bp tbl? ~pptal tbe urn 
,~('utent': Jl~ :Jjubgment i~ fufpcnbcb, but ~fter a W~it of ~rro~ b&ongf)t" tbl? urn 
j1ungmmt ftin remainp until it be reberfci); £Uti:! tbi~ rebieb.ling in t~t;1 mall~ 
ntr,t~ lifte unto all attn·int at tbe <€omrnon 9!uh.l. Coke chid Juitice. Sit 1.tJ£l~ Pims 
qrafe in tbe c. B. ani) 8 H'7- fol.l 2. tbattbc ~tderiaffical €ourt babe :J[u'rifbittion 8 H. 7. toi. ila 
(mb power to bifpo[con'cb.1:l [mil ~cat~ in tOe 1tbttrtu;, but if !bere be an :litre} &c. 
buHt ~p a ~t1ttfemnjl, Ot fi,? a t~obleman, ant! be {latfJ ufeb to burp tberc, anil 
tbere batf) )Ji~ i!Cnilun~ Qf 1;,on~~) a5;t a ~&tlbr~t'hm£, <rr~l1t~armot,o& t~e hht,1.tlbtcb 
.behmg~ not unto (be 19m':!Oil ; tf be tahe tb~m, tbe ~e!l: map 1udI babe fill :Wai-
on of ~terpar~ : ®tf)rt1Uife it ttt, tu{Jere tbe fame iJ;t repaireb ilt tbe Cmml111n 
cbarge of tbe ~nrtfb, ti)lZte tbep babe tbe ilifpofing of t{je1U: Ellis anb Halls Cafe 
nmlZmb~eb, a Kentifh !1!afr, tbere tbe ~tat UH11 repaircb bp fJimJ anb llJa,!1 Ite-
longing to bi~ capital W1dTuage, bp It'~~ftriptton, anti fa tria bIt at tbe -aommon Pro~ibition 
;J!aln: ~1tb (ohlbert tue ~afe i£i (pedal, ttJftt tbe partp botb 1nJ)oHp ani) folrlp re- ~ented per Cur; 

p~i~ ~fJe fame, ~n Curb a ~are, if a ~uit be tb~re tOHrcrning fm~ a ~ei<t, a i~Jo~ G~d~:~ 9. 
blItttton weU h£t~, but not.l)t~ertui(£: ;z5ut If a ~o.{lle man (Cliru.'~ to bht?H in 12 CO. I~5' " 
tbe ~oul1irep, I)e 1~ nOID 1tntbm tbe fole o&brr ann blfpofe of tfJe ®~blinnJrp fo' 3 Infl. 202. 

bhll)etu mib ~tatil1 tbe I!tburcf) ; anti upon tbe fo&tncr biffcrence IDi!.S' Pims Ca(~ H~b. 69· 
£Ibjungeb in tbe C. B. in tfJi~ p~incipal c¢afe, a ~~()bibttion WOp i.lcnfci) lJu t~e ~r:nJL.'56· 
~h I dr" f.: ~ • a'3 7· 
w!JO e~ourt. IRo.Abr.62 5' 

March Plaintiff, againfi: Brace 
Defendanc. 
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tOa 1111 tbi~ acceptance of tlJe £lent of tbe SE,ffignce, f)abing no parti~ulat notit~ 
gibcn to bim of tbi~ ~trigmntnt, mall be COlb to be an acceptance offitm a~ ofbi~ 
rent,o~ a~ tbe lTicnt of tbe ,firff 1!e.lT'~e bp bilt ~antl~,~ a~ I)i~ ~~rbant o~ ;1!;atlp ; ~ 
1ubetber anp notice be bere requtfite to be glben to tbe ~latntt{f,tbe 1!cIT'o~ of tbi~~ 
2lliTiglllncnt o~ not; ani) if l1,oti.ce be teq~tirite to be ,giben , lubetlJer tbe!' tbig a.ccep~ 
tanee of tbe rent bp tbe ~lamtlf£,of Colhns tbe ~mgne~,b~ nOt a fuffittent nottte in 
it felf of tlJi~ ~tlignment ! ~t 1ua~ utgeb fo~ tbe Illamttffl tfiat tbe ~at bere i~ 
Hot !loeb, anb tl)at tbe ~~tiOl1 bere i~ 1u~n ~~ougbt~ fo~ tbat particular notice 
ougl)t bere to fJab~ been g~bcn to tbe 19ltunttff of tl)t':1 ~~gnlll~nt, ani). tben be 
mtgbt babe bail bl~ ~lecrloll, iubetfJer to babe b~ougfJt bl~ 'Jetton fo~ bt~ lltnt 
againft rbc ~ffignee, o~ oguinff l)i~ rirff 1!eiTce,fo~ 1tlitbout Cucb notice gibenJbr 
~Iainti{f migl)t be at a berp great p~cjubiee,fo€ tbat bi~ l!et:ree migbt nffign bi~ 
;[tnfc ober unto a ;zt;cllnar, to one altagctber unable to pap bl~arnt ; but babintT 
notice gillrn bim of tpe ~ ff'iglllllent, be migf)t tbcn babe {Jab tilm to babe maDe 
(nqnirp of bi~ abilitp, bcfo~c be receibeb allp arntof bim; anb ifupon futU rn. 
quirv be founb {lim unable to·pap bit1rent, be migbttben ffill keep bitn tobi~fo~ 
mer ~enallt; a nb 11.1berc notice ilfto be gibell, ani) 11lbere not appe£lr~, Coke J pars, 
tol. 64, 65. in Penants <traCe" 11lberc mallp <trarc~ are put to tbi~ purpoft, togrtfier 
11.1itb the great intonbenience tbat ma'p bappen to tlJe 1!eiTo~, fo~ Want of notier of 
tbe ~m gmnent of bi~ 1!c!Tec;anb aICo in a <f!uf e atljubgetl berr in tbi~ e ourt) Ter-

Term Mich. min. Mich. 10 Jac. 1tlberc .,sir Francis Verieris hta~~Iainti{f againff Goodcbeap .IDe", 
fo Jac. B. R. fenbant, in an ~ltion of <f!o\lcnant, 1l.1brre tbe tcrtno~ nib <f!obcnant f01 to repair 
rtJ,. tbe {~oure leafcb unto bitm t{je 9!elT'cc nIrllln~ fJi~ term,t[1e {Joure became rujnou~, 

tbe lj)Iuitttiff b~ougbt bi~ ~ltion of cttobenant againff tOe .IDcfcnbllnt ubllleJTee, 
after bi~ ~tlignmcnt" tbe .il)cfellbant pJeabeb tOe ~fliglttncnt, befote lttbit!l tbe 
'oufe 1na~i1otruinou~, anbpleatl~ alfo an acceptance oft{)t 111ent afrer1uartl~of 
tOe 2Ilffignee.9!utJgtnent 1tla~ bere giben fo~ tbe i)Iaintiff, againn tfJe .IDefenbont 

2 $ H.S. (:reo tbe fir1l1!cffee ; anb to tbi':1 purpofc i~ 2 )" H.S. Brooks cafes, fo I. ['6. placito 74· fro€ tbe 
. .IDefenba.nt it 1tta~ urgeb, tbat tlJe ;zt;ar of tbe lDefcnbant wa~ gool), £lJlb tfJat 
tbe lPlaintiff% ~ltiOn bere bib not lie againff tbe JDefrnbant; nnb fo~ tbi.t11ua~ 

41 E.,. fol. 26. dUb 41 E. 3· fo1. 25.' 26. tbc <trOllntee de Scaffords <!rafe, of 1!o~b anti rq:rcnant tl.lm~ 
&e. pareb unto tbi$' €'afc; anb 22 E. 4. (01. 36, Brook tit. Avowry. placito no. ~ftbcrt 
:; E. 4· fo1.,6. Ite 1!o&b anb ~enattt, t{)e ~('nant maae~ a fcoff'mtttt in fer, tl;c 1!otb i.S' not 

c. bounb to accept of t{)e iFcoffre fOt bi~ ~emult, brfo~e notice to fJim gibm of tbe 
fcoffmcnt,llnb tenber of t(Jcarrearagc~; but 1ttbm riJe j!o~b W:1l accept of tbt! 
feoffee fo~ bi$' ,~cnant, befo~c notice anb tenber of tfJe m:rcaralJi>!1, bp tbhf be 
fball lofe bi~ arrcara!JlZ~: 'tIJ,nb if notice be r('quilice bert in tbt~ mfc, tbe acttp~ 
tanc~ of tbe :tient berc l1V bim i~ fufficient notice, Coke 3 pars, fol. 2+ in Walkeu 
efe, Marrow ani) Turpins Cafe dUb, b:Jbicb 1tta~, Pafch. 41 Eliz. in tbe c. B. Rott. 
248s·1ubere in an Wltionof .IDdltfo~ tliel1t, againff all ~bminillrnto~ of a ~cr'" 
rna;, lubo pleab~ an2fJffiglllnCntof aU bi~ term, of lubicp tfJe ~Iajntiff' bab na-

Coke ~ pars, 
fol.24. &c. 
41 E.li\., C. B. 
Rott. 248,. 

tic!.', anb ncceptcb oftlje rC'nt bp tbe battb.t1 of [be ~ffignte, tme at a bn,] after tfie 
~ffignlllel1t; upon tbi~ 19Ira tbe ~Iailltiffbrmurrrb in ilatu, nnil t~e tame 1tta.d 
ilbjubgtb againff bim) brcaufe t~lt p~ibitp of ctllttra(t, a~ to tbe ~a:ion of Debt, 

I 1tlo~ bctcrmincb bp tbe ileatb of t{)e 1!eiTre : ~ nb it 1na~ tfJcrc alfo belb tbat if 
tl)e jIclTee ~mgn~ober bi~ ~llate, ti)e 1!crro~ map ebarge tbc ~eiTee, 01 tue ~ffi
unee at f)i~ IfJeltioll; (tnt! tberrfo~e if tbc l!etTo~ acrrpt% tbe rent of t~i ~ffignrc 
be batb 11p t!)i~ aecrptance betermineb bi~ €lectiolt, anb cannot fJabe an ~ etiol; 
of }Drbt ag~itlll tbe 1!cffee after1uarb~, fo~ a rent title after tfic 2nffigmnrnt, no 
mo~e tl)au If tlJe no~b once acecpttf bt~ rent of tbe feoffee, be {fialt 110t after-
1tIarb~ abow upon tIJe feoffo~. Doddcridge Jullice. ~f tbel[eiTo~ tlo Oltce aUolu 
of tbe.~mgnce fo~ uqrcrmo~, be cannot aftcr1uarn.s rcf02t unto Ohi uri! 1!cf
fre) to rrcober of bim tbe reut bcbinb, bp tlll ~trion of JDcf1t : Sit t.s l)rrc to ~e 
cOllfittcreil of, ~oncbittn tbhf puptn.rnt anb ~rrcptance of tbt rent oftbc ~ffi.(tn('c~ 
l11bctf)er bp tbl~ be botb take fuffincnt notIce of t!lc ~ffigmn('nt, £1$ in Wal ktrs 

Cafe 
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<!til!e Cok 3 pats b0fo~ett;,lUtibb~tt" if tbe:lLt,Ifo~tillte#noti~c of tUht, ani) attept~ Coke 3 pars • 
. t:fje iteilttlf bim, 1)t ~Un notufg~t after to'bt~ ffrn 1!e[u; tf ttc 1!o~b a(tePt~r£lJt Walkfrs cafe, 
of tfj.t fstrffili£,~e i~ bp tibttl1a~ I!If'lJi.tt anenragc,; but bere it t~ ®1)j:ectCiJjBnb 
(a$, tbAtbctc£cibcb'oflAlfins (tub(ltn~ll~e a1lIgntt,butl~t Eo I?tp~cffcb to be,) 
C(t,mud},j)f(jredditu pr.redifrdJ.aut:r,tbatif1Jt~ab not anp notICe of tl)e Wil'igntlltut

J 

tbi~1la'mt1tt Ui itt jUi!Ig4\ltMtof!Ul1tt"tttr4Japntcllt of tbe ffrff ~~m~e ~nb tfjatbp 
tbe bmtll~ 'Of Collins, a~ bi$ Cerbont, but not of ~o!lins, a~tbc ~mgncc; 'btlt il~ ta 
tbi~, anti tobid) lllilfte~ tbe matter berp ckar, It t~ bere plf.'a~cb? tl}at b£ acceptel:l 
tIii~ rent of Collins, anb tbat {'TO redditu de Collins; anb fo bp tbHHt appcur, fuHp, 
tbat lJHook not icc of tbe f\ffignmenunabeunto bim : fln~ tJ)fn) ~e cannor refo~t 
fo~ {)i~ rent unto 'Iltjffkff1Ldrfc again, but lUitbout notice of tbc mTignmcllt,rt-
tbcr giben to bim, o~ taken b)J pim) tbe acccptffilcC of tbc rent lllo.hc~ notbiuiJ at 
aU in tJ)e cafe. ~be <trourt indinrb to be of opinion, tbilt bp tl)i~ acceptancc, fie 
bib take notice of tOc affignmcnt, ani) t{)en dearlp, bp toc 1nbolc ~ourt,be cannot 
flfter~ar,b~ rerO,~t unto: ~i~ firft ~dref again! tbe .IDefenbant to babe.bi~ rent of 
1)tm; 'fo€t{Jatin Di~ ~tdaratio," l)erc,Be botb count upon alLeafe l1p'ljtm mrihi;. 
unto tbejt)tfmbtlJlt j tfllb~ing rent; tbt }Defenbant jnlJi~ m;ar boftt tQnfef~'fbc 
~'eafe, but p{eab~ fUl;~er, . t{Ftt f)c'{Ja,iJ after1uarb~ affigncb obtr tbi~t~~1!cidt 
unto Collins, anti tllat after tbi~ atlignment tbu~ malle, be bab acccpteb, tb~ rent 
of Collins (5).fo lllucb pro redditu prreditto,anb tbat aftertbi~acc£ptancc)1~,r UJGugftt 
tbt~ bi~ ~ction of ~bt tlgai!lll bim, . fo~ rent bue at auot!ler bap. ;(.tUiZ·(tOUtt' The Judgmene 
1Ua~ dea~ of @pinton, tbat tbl~ l{)lea tn~ar, bp tOe .IDefrttbant wa~ ~!)ob, anl'4 of the Court 
t{)at tbt ~Iaintttf) after tbt~ I)t~ auc-ptante of tbe rent o'~ Collins tlJe ~m!1ttet'J aga.inJ} ,the 
taultr not rtru~t Ultto bt~ Ddt 1!dree to rrcober lJi~ rent bd)inb againff ~tm .,. (t nl) Pl~lntIft.:. 
tbertfo~e t{}e ault of 11)e ~ourt 1Ua~,'tl)at if tbe ~laintiff~J)p a b ilP to iJim gibrlh . 
bUt ltot ·f{)dn better eaufe to Cati~fie tDe €Olirt in tbi~ matter; t~en ~i!1JJJmellt 
to be ~ibcit fo~ tbt jDefennant, & quod querens Nil capiat per Billam. :'" ' 

Nora, ttrbat aftettoarb~ (S) Tetmino Hi1Iar. I I Jac. B. R. !tbhi matter 1ua~ Term. Hill. II. 
inobeb again, anb atgueb Itp €outtfdof botb ribe~. Ccke chief Judice tbrn beman" Jac.B.R. (7" 

beb, 1.ubetbrr tf)h1 :mttion of JDebt) noit111~llu!Jbt agtlinff tbe jDefcntJant, wa~ fi)~ 
rent bue aftet t{Jt atrignment o~ not ~ ~nO.1.ler to tbi~ toa$ mabe, tl)at it it.Ll~ fa~ 
rent tme after tl)c atiigmncttt. Coke chiefJultice. 91t bHbctt a berp plain anb dear 
tafc) tbat tbc ~ar bere i~ gooh ; (!frer tue IeaCe mabe tbc 1!dfce i~ c{JargenUle, up 
reaCon botb of t~e p~ibitp of ~ftote-, anb of 4!onttntt; 1u'biti) PJibitp of \!Cffnte i.$' 
now gone, bp tbc all'illmuent, but tbe p&ibit!1 of <trontratt ffiU remililt~ anb tbe 
;U('lTo~ map take tOe ont o~ otJjer fo~ bt~ ·~£nallt\ but worn t~c 1!elTofafttJ.: tbe af:: 
'fignmettt, barb acceptcil tberent) tbf11 bue of fbe '?tff'icrnec, tbi~ i~ il gooil $Jr 
nom unto lJim, from refoJtill(J again unto bi~ fir1l1!.rffec; anb tht;r}DIlZtl in ;1!;ar 
bere, bAt tbe iDrfcltl'Jant, being goob to a common intent, i~ gooll, ani) tbt~ i~ 
pJcbtb up ~!alkers Cafe, uefo&t rcmemb1cti; flnb .a~ to tUe noticc, hJijctoer to be ut~ W.1I~ers ca[~J 
ben o&ngt, if tbi~ !(JOUlrt be mMcrial, tbcfomc Gug jt to come on rije ~Itlintt1f~ 
fillc to be aUebgcb; but tljc acceptance of tbe £iellt fill tbe @Iainttit) berc of t;jr; 
~ll'ignc(', i~ a~(o a fufficicnt notice of tbeam!Jn~l1C1lt" if noncc. lle rcquifitr. :3:f 
thereoe a Uo~b alll'lratenant,ttnbtl)crqrenant ble~1tlttboutl~elr, unSllbnW2!It:: 
trub!'~) anti makc~ a feGffment in fce, t{Je 1!o~b acccpt~ J!icnt of tIle fcoffu;; bp 
tbt~ bi~ acceptance be ffJall be llarreb.of bi~ efdJcat; t~i~ p~im:ipfil c.:.1fe hrJ:",r .. 
i~ a 'common cafe, ani) berp denr, anti tbat toe bar of tbe JDefwoimt) ~jcr:! [;j 

deadp gOOl) ; anti tbat tlJe ~Iaitltilfbntl) millakcn l)hnfclf [Jete ,in fi~incrin!J tU:J 
2Illtion againi1 tue jDe~enballt bi~ nrff lleffrr, fOJ rent but after tbc tIm jl1ilHflrt) 
flub nfter lJ!~ Mccptanre of rent, of tbe 2i!ffigne, t1.1biclJi.5 a fuffidfrt uciite in 
1!a\n,op ~imtf!!\cnof tbe ~trigmnrntlmil fo j(ungmrnt ougbtto It!.' grben J[Jainft 
I)im. DoJderidge J Llltice·~bl~ p~ibitp of contral!, bctwei:tl tbc 1[ctTtJJ ant! fit.,; t:d{i;c, 
llHl),ll1£ fcbcral toap~ l'lttrrmineb a~ bp brat!} o~ bp tge acceptant£ of trl£~ Hnt Jf 
tfte ~ffignceJ'l~ bet!' in tbi~ p~incip.l1 c!lfc)unb (0 tbe ~onrt dear of opinion) tiJ,~~ 
no fpeciai notice ougbt berc to be giben to tb£ Wlaintiff, oftbc amgnmmt)bh~ ae . 
eeptaJlcci~ a fufficient notice oftbe fml1e,talum bLtbim;tbc acc~pta:ll'C ofrmt)of tte 

, t)cir 
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0£iroftbelDlffeiCo~,o~of bhtjfeottee, f{)aUbat tbe-,!o~b of bbfeCcbcat, a~ap· 
pear~ bp 7 E. f). Brooks cafel1, fol. 94· placito.433· tbe p~ibitp of tontra(t i~ be::, 
termincb b1:1 beatb in tbi~ p~incipal tafe bp tbe ~Iaint~ff~ artcptanc~ of bi~ 

Judgment for rent of tbe lllffignee; tbe lDefenbant tl)efJrllleffee i~ IIp tbt~ freeb., anb blCcbilrg~ 
rhe Defendant eb; tbe bar bere i~ deadp goob, tbe Wttton not tntllb~oulTbt agamll tbe Defen
quadqueyen!, bant: anb fo ~ubgmenttna~ gibenfo~ tbe Defenbant, & quod querens Nil capiat 
&C. per BiUam. ... 

An AB:ion of 
debt, upon a 
Bill made at 
HanbYollgh. 

Bufl Plaintiff, againft Wadfeworth 
Defendant. 

I If} an ~ttion of Debt, b~ougbt againll tbe IDefenbant, upon a ~iIl mabe at Han~ 
brought in tbe Low-Countreys, ltlbicb ltla~ to pap 67 I. at Hanbrough; tbe lllIain~ 

tiff b~ing~ an ~ttion of lOebt beretn tbi~ ~ourt, fo~ 561• tbe lDefenbant be~ 
manb~ Oyer of tbe ;25iU,anb fo belllurr~ in 1!atn upon tbe jledaration; fo~ tfJe ba
riance betWeen tbe ;25iU, anb tile .Declaration. Dodderidge Jufiice; ~fJe I)iaintiff 
fjrre eug-bt to babe bemanlleb in monep in Hanbrough: ~f a lllan be bounb to pap 
fo mueb monep in lDollar~,o~ in frene!) o~ ~paniffJ monep, be oug-bt to maIte fJi_ 

9 E·4: bCtlUlnll acco~binglp, afti.121 E.4. fol.3 8. 7l!n .Det tJJe }&Iaintiff count~ upon a 
21 E'4' fo1. 38• ;25iH, bp 1t1bieb tbe IDefenbant 1t1a~ bounb to tbe J)laintiff, in 20 1. FJemmifh, anb 

aU tbe;25Hl 1tla~ 1tl~itttn in FlemmHh, bateb octavo die Decembris Lxx. OeliVO, & in-
ter Idlant Domini Mcccca~ tile ufage tnap amongllWlercbant~;anb tbe~Jaintiff be
dare~ J anb nallle~ tbe place)-pear anb bap, tnben tbe ebligation tna~ mabe, anti 
bdiberl'll ; tbe .Defenbant tbere bemanbeb :llubgmmt of tbe €ourt fo~ tfJe bari~ 
anee between tbe €ount, anb tbe <@bligation~ ~n tbi~ p~indpaI caft, tlje ~ourt I 
agreeb, tbat tbe J)laintiff~ bemanb ougllt to babe Item accotbing to bi~ ~iU, 

Judgment a- anb babing not fo bont, fo~ tbi~ caufe ~ubgme~t wag giben a!Jainll bim, anta 
gainfi thePlain- tbe lliule of tfJe ~ourt tna~, Quod querens Nil caplat per Billam. 
lift: 

Brown Plaintiff againft C raJhaw 
Defendant. 

~:a~o!li~~7H~ I'~ a Jj)~Ol)iI1itionJupon a fuppoCeb modusdecimandi. Yelverton Solliciror, mobeb 
defimandi. tl}e~ourt) fo~ a confultation to be granttb. fo~ tbat tfJe ~Iaintiff'ill tOe ~~obi .. 

bitiott, bab not fuffidcntlp p~obeb lJi~ fugg-etlion, tbe fame being onlp p~obrb bp 
tim, bp tWo perfong, ltlbidlltlere botl) of tbcm attainteb of 3Felonp, anb fo couI& 

I I H·4. f.4 I ,b. be no goob ani) fufficicnt 1tlitnelTe~ in 1!altl. Loke chid JutHce,91t appear~bp I I H. 
~~~~::8.266. 4.fo1.41 .b. tbat if one be attainte~ of feIonp,anb partlo.neb )be fball not afttriuarblt 
Brownlow 2 p. be fltlo~n of a :1[llrp, fo~ t{Jat be I.$'not probus, & legalis homo, fo~ pa:-na moo paten 
34' 47. culpa perennis crit, anbtberefo~cfucball one fball llotbc fb.1o~n of an ~llqltell, anb 

tbi~ i~ a goob cbaIltnge to a :lluro~ returncb to ferbe, tbat be batb been b('fo~e at~ 
taintcb of :1FeIonp, aub tlJollllb parboneb fo~ tlJe fame, pet [Je i~ not a fit perCon to 
ferbe of a :1fnrp, 1tO~ pet to be an ~ni)iff£~cnt tnitnef~ ; antl tp tbe fame Jlieafon tlJe 
trllimonp of furb an 011e fo~ a 1Wttnc~$ tn all cafe~, i~ to be rcjrttcb J ani) upon t{Je 
fame reafon,91WtU not tahe tbe tenttn~np of a ltiecufant con\lhttb,fo~ a tuitnc(g, 

SrlJture of fo~ bptbe ~tatute~f JJac. cap. 5· a ~OPlffJ ltiecufant being conbicteb fOHJ.efame, 
! ar. rap. s·· c. t ~ ~ ~ t c. It Y 

t~ .to u~ e);~OlllmltIllCa e", anu ~o O;UC t~ en a.~ an ettommunicatei) igerfon,(J in~ 
tht~p~tt1Clpal ca~~upon(':ramtna~to~~ Itltla.$' fGun)), tbat tbe 2.1nitnelTc~,1t1bieb 
'-;~t!~c-"h t-!~c r~~;-·~~ -- ~~~ ~ ....... tc. .. ~~ltillltlDn.l)ab bern attainteb of feionp ;altb tbcre~ 

fo~e 
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foze bptbe auIe or'tl)e cttourt, tbe ~~obibition \thl~ bifaUo1Ueb, (tbe fU!lgdlion . 
bettttl' unbulp p~obetJ) anb a Confultacion tua$ granteb. A confulatIol1 

'" granted. 

• 

The Attourney General for the KIN G, 
againfi Hugh Griffith., and Hugh 

Holland, & Alios . 

·r, 

N ota,tbat biber~ ttietltr(utt~in Middlefex Were b~ougbt tei tIle ~at to ~alte t~ , 
<@atb of ~Uegiante, lnbitb1tla~ tenb~ebunto tOem. Cok~ Ctuef Jult1(;e. The Fecufams at , 

Oath of Allegiance fcquitur perfonam- non locum, anb anp 9[ulltte of }eeace map the Bar to take 

minille.t tbi~, tbert i~ 1lIegiante.in o~e,attb in corde ~lr~. 9ln tbe t~fting ~ftbi~ ~I~e ~:~~e~f 
<@ati), Salus populi Fuprerna Lex; tf)t~ cttttp of London, tt t~ Cor re~Dl, a.utl til an' g 
dent time, ·tOe m~tt tua~ ufeb, De leproro amovendo, fo~ feat of tnfecttng of tlje 
I1obp; anb futb W~it~ are nom llerp requiflte to retrtQbe "POU, fo~ pan infect tJJe 
~ouI lnhic'h i~ mUth tno~e bangerou~. 9ln tbe Book of AtIifes, anno ~o. fol. 177- ~ 

, y ~ ~ :(. ~ ClIl' d l' d ' . . I'l.'. 30 Affifar fOli 
placito 19. Sir Thomas d~ Seton I)~ougyt an .... ttton e lean ahs magnatum, agamu. 177 placi'to • 
Lucie, lnbo 1tta~ t{)e Wife of one c, ani:! !fJeln~ tlrat ~e being one of t~e Jaing$ 19.' 
~u1litei1 , . pet t!Je $)efe1l'Oant in tbc p~ereltCc of tbc ~rearurcr,anb of tye ;11)aron~ 
of tbe <1.ftcbeqt!cr, bib o~eltlp 'tall Oim Traitor, Felon and. Robber, a ton, anti in i)c~ 
fpigbt of tbe JJtmg, anb tnllanber of tbe ~ourt,anb to bt~ bommage~ of I 0 0 0 J. 
fo€ l1.tllicb be p~apeb rcmebp ; tbe ~ efeabsnt l1~ougbt a Bull from Rome fi:cm tbe 
Pope,10t to bifable tbe ~laintiff, tberebp p~obinJJ tOe If'Iaintifi to be r.fcommu" 
nicateb; tbi;i bla~ bdb ~reuron ill tbetimeof JJttng E. I. ~ fortiori, I;S/2 fOt pon 
to bifable tIJe·Jlting: we areber!? 9(uffic£~h'lf tbe }Peate of Middlefex, u~iO btamfe 
pou rcfufe to take tbe <lJ)atb of ~negitJttce \ pou arc to ye c,ommitteZl tn tile ~~iron 
of tbe Marfhalfey,.to be trpri:r at tbe cScffion~ ; pon htoulb make t~r i1ttuljJ', ttl be' 
tenant at toill Onli~ €r~blll)anb of~ht'm:allb ; tbi~ i~ ofbangerol~~ ton(cqucnce 
tLl aU; upon tbhr, wrighter, a iliccufant in £ffex, took tDe (.!Darb in €ourt; fmb. . 
1ua~ to finb fureti£~ fo~ Oi~ gOOb be!)abionr. Coke chiet J ulhce. ~p tfje ~tatutc Wihrtgohtfhr took 

.m: r ""' ..:(.' teat 2nd of 3 Jac. cap. 5'. cberp ~'1ctlh.ant tonutct, t~ to ue e.rcommuntcatcb; anti tberrfl.ne fOllndfu;eties' 
in mp ~irtuit, <j' bo not abl~it of tbem fo~ 1tJitneff£~\.bei~ten partp anti partp ~ Stat. of 3 JIlC.

o 

tbep bcmg no t(!~npctfnt ~ttnerr('~l anb tOerefo~e pon fjclnrr to fiab rur£tt('~ fo~ cap. 5· 
tlj£ goob Itegablout we WIn not take Popith Recufants fo€ pour furetic~. Wrighter A R~curant 
1tla~ bounl1 t~ bi~ goci:! be~abi~url tOe ~o~b 200 1. flPOll t~i~~ i:libcr~ otber ~~~~~~~~;i~ 
:Gecu(ant~bcUtntbet1p~ercnt, bIb take tbefatb®atb of ~Hcgtantein ~ourtlS) Cated. 
Hugh Griffith ann Hugh Holland, anb fOUlli) furetic$ fa? t~eir !locb bebabtour. Hugh Griffith, 
Coke chief J uftiee. ~U Cotlb,icteb ilietltra,nt~ 'oUlJbt to bepart out of London; fmb Hllgh £Mfand 

are not toinbabit 1t1itbin I~ 9lI?iI.cJ;f of London, an~ tbcp ~bi~O tlo now bitlzlI in :~!~k [~~~~<lth 
London, are to babe tonbcment tune to rClllobe tOctr babttattolt5. erotiC J uitiCi: fclreties, 
to tbe trietufanhf, fap not now to pour fdbe~, j uravi lingua, rnentem injuratam ha::: .. Mary Fryer 
beo. Mary fryer aIfo being p~efent in tbe €ourt, took tbe r1Datb tutb fOUllb rurc~ took the Oath 
tie~ ... Coke chief JnHice. '. . 

Leges communes, fi nefeit fcemina miit's) 
Clericus, & cultor, parcit fibi judex) & ulcor. 

roi\lcr~ otber tril'tutant~ tbcn p~efcnt) took tl)e ®Mb in~ourt; ani) founb rurc~ 
tie5 fo~tbeir goob bebabiour. Coke chief Juitice-, melius ea recurn:,-::) quam rna
Je curren:'. Ligeantia, elt quaii legis effentia. Coke chief Jufiice ~o t!lc :!firm
faut~ tbcn p~efent in ~ourt, faib, We ,babe ~ob) tpe ~ling, anti tbc lrabl of tbi! 

U ~anti 
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~anb 011 ourubt,al(p We babef)crc ilenltberp fabourablp Witbpou,anb not in J1:t 
ttP. rtgor~u~ manner, fo~ ~t map ~P tbt ~llbJ of tbt ;J!.anb attacb e1lerp 011£ of POll 

Scat. of ~ Jac. flp a W~tt Dc" excornmUnlcato caplendo, bemg fip tbt.,t,tatutcof 3 Jac. capite, 5. tr" 
capite 5' communica reb being conbitteb;Imt tnt babe bert taken a mo~e fabourable toUtre 

1tlitf) pou, (S) onIp to binil pou to pour gooh bel)abionr,anb to takt of pou fUffiei-
rut rurctic~ fo~ pour pClfo~mance f)ertof, anb if afterbJarb~ pou bo not confo~tn 
pour fdbe~ acco~bing to tbe 1!a1tt~ of tbe 1!auil, tben Wt 1uUI beal 1ttitfi pou 
acco~bing to tOe rigo~ (tf tl)£ 1!a1n,.bp u!}~it~ of E.xcornrnunicato capiendo,fo~ it ffJaIl 
be better flub far fafer to babt pou to lit in lP~ifOtt, tban to be at large, anb not to 

An ACtion of 
Debt upon a 
EoncL 

Judgment for 
tbe Plaintiff. 

tOJlfo~m pllurfdbtJi. ~bc 1ntole~ourtagreeb 1tlitf) bim bertin. • 

Darrington Plaintiff, againfi Waller 

Defendant. 

I~ all ~ttion of ,IDeItt b&ougbt tip tbe. ~Iaintift, a!f ~rttuto~,upon a ~onb of 
2001. UPOll Oier bemanilcb of tbe tonbitinu,bp 1nbid) it appeareb,tbe papment 

to be mabc lttitbin t1uj) bap.!l after tf)e bate of tf)e ~onb, (but 110 Cum at all na~ 
1ueb in tbe conbttion to u,e paib.) I. ((lilt lPiailltiffbrdare~ upon a ~onb to pap 
[0 mueb, cum inde reque~tus fuit ; upon nil debet plcabdr, a berbitt 1thlJ;1 founb fo~ 
tbe @laintdf. ~t 1tla~ mobeb fo~ tbe }Defenbant in ~rrtJl of :J]ubgment, tbat 
tl)e }Declaration bere 1t1a~ not goolJ , fo~ tbi~ bariame, no fum at all bring na:; 
ll1eb In tJ}e tonilition of tbe ;li}onb to be paib: Coke chiefJultice. :llftbi~ be fo,t~ 
fame i~ a material bartance; if no fuln be menthmrb ill tbe €onbition of tbe 
~onb) tb€l1 tbe Zonb i~ fingIe, anb tuitf)out conbition]anb being baunb to pap Co 
mucb upon a rtngle ;WOllb \! 110 bal' fet bo1nn ill tbe ;).00 nil fo~ t~ papment there:: 
of,tf)2n bt j~ to pap tbe famt up.onrcqutff. ~nb foin tbi~ taft ifitbefo)t!lC ~e~ 
daration i~ goob,anb upon e~aminatiou of tbi,!;f,it appeardl ta tbe €ourt, tbnt 
110 fUlll1tla~ fpedfieb in tbe t(Jl1bition, anb tb£t£fo~e up tbe opinion of tbr Wbole 
€ourt, t{Je ~bligatton i~ fingle,anb fo tbc fame ougbt to be patti upon requcn. 
~nb fo bp tbe opinion of tbe lUbole €outt,t{Je jDedaration ~cre i~ gOOLJ, anll tOllt 
fa 9(ubgment ougf)t to be giben fo~ tbe )plailltiff)llnll at'J)~btnglp up tbe auIc af 
tlJt ~ourt, :J!ubgment hta~ entreb fo~ tIle ~Iaintiff, but ~~ecution to nap till tbe 
nc):t term. 

Bedo Plaintiff, againfl: Piper 

Defendant. 

An A~ion of I.e an ~!ti(jn oJ }Debt up(Jn d ~nn ; t{Je ~ction Iaib in Herefordfhire, upon nil 
debt, a Writ debet pIe~bd', tbe lj)Iaintiff'bab a berbict, ~ubgt\1ent anb ~tccution, Qnil tt 
of execution m~it to I£bp ~xecution 1t1a~ birtcteb to a ~bcritt in Wales, of t{Jc <t!cuntp of 
to the Sheriff Radnor, tnbo bib not e:reeutr tbi~ m~it, ~ut mabe tbi~ return to tbe ~1)urt, quod 
~~a~ad;or- H breve Domini regis ibi non currit; tl)e qllelilon iua~, htbctber tf)i~ lna~ a {faoh re~ 
8. ca;.:r . ~Ltrn o~ not, aub {Jerein it 1na~ taken into. (onriberation, lnbctber l!f}~it~ of <fxc· 
P[gwde?J Com- tution migbt go into Radnoriliire, a~ tbl.\t <t!afe tua~, o~ not: :lit tna,!l ntne1l 
mentanes, &c. tbnt fUtb a m~it tl)ouln well go into Wales, fo~ tbat t~c ~tatute of 27 H 8. 
ame H- capite 26. bp 1Ubitb .,t,tatutc, Wales ant) England arc anne reb anll mabc one;rmt) 

Co i~ it in Stradling & Morg,ms cafe in Plowdens Commentaries) t '200. in tbc anfltJrr 
to 
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to tbe tbitn matter tbere maben in ~rrell of :JrutlJJmcnt. Coke chief Jufiice. ~eb 
f02etbelhuuteof 27 H. 8. capi~e 26. fome~oubt t~rgbtbabe beelt matle of tbitt . 
Inlttl)i~ llatl~te batb noW mabe tbe llla~trr bcrp dear,antl put.tbi~ O~tt ofqueiU: 
on ;·1tlbteb lntgbt bab,e bee.n befo~e quellt01.1abl~; aUf). o~ t.oltcbtng tbt$ matter, Mid '. 
tbete i~ ~ goon cafe In Mlcb. I;.~ .. ;. FItz. tItle l'l"rlfdlcrlOn placito 23. in a Writ 3. &;.J3.Eo 

of Cotinage,antl tletnantl~ tbe €allle of ~. anti €ommote of I. 2Ilnrtutr 1tta~ mabe 
tbat tbc <!tanIe, i~ in Wales; Wbere tb~ ~inlT~ ~~it nib n~t rU~l; ani) it i~ t{Jer~ 
faitl bp Parning, tbLlt tbere ate. t~~ee tbrng~ tbat gtbe 9lurtfbt~toJl to t!J~ Iltourt 
bere, I. ~etaUre tOz 1ID~lt ~~tgInaI, wa~ birecten to tbe l'bertff of HcrdordlhiTc, 
1ubo 11.l.itntlTcn tbat be'bab giben rummtln~. 2. ~ecaure tbe tenaJtt tome anb Of::: 
finneb tlje ~lllnmon~; anti tbirblp, brcauee be bab tbe bielu; ann it i~ fail) t!lat 
tbe ~anIe anb ~oml11o~e ~e~e i~ Waks; pettbereCaib, tbat tb~ ¢ourt w~~ not 
to be outldt of tbe S[uttfbll.ttOn,tn regarta tbat bp t!Je ~omll1ote a great ~etgnot-: 
tP, o~lalib,rerbice~. anbte1tt,~i~. bell~tlJlbeb: a~n alfo becaufe tbi~ liraffJe tlllta 
€ommote itterebeib of tbe ~lllg tn cbtef~a~ ~f bt$ ~rotnn; anb tbat fucb €,lqIf~ 
are pleababIe bere,anb not dfe lttf)ere,anb fo tt 11.la~; anb tbe lI.5~antl;e ort~c ~tng; 
oftbefe tiatiaibof tbe ~i~g in tbi~ tafe, an~ Pafch. 1"5· E. 3. ~'it1. title Jurildiction P,~fch·J4 E'3~ 
placito 24. ~ Q~are Impedlt btougbt bp tbeJiln~ fOt a €bur~fJ in Wales, ani) tbcre htZ' &c. J4· 
!Jelll goob;!lnbro"i~ I 4~. 4. fo~ t~at none ca~ 11.l~tte to tbe ~lflJOp,~ut tbc ~inrr, ~ H. 4. 
tto rubo~btnate €ourt l~ to i1[}t1te tb tbe ~tf{)op. Dudderld ge J uittce ogueb ()cre~ 
.in,otberwife bp tbi~ tneall~ pOl~ map.befeat oU tbe ~tetution.tfiJl England, [ E. 
4. foI. 10. ~ 1tt~it of ~recution to go to Chefter1 anti fo to Durham. ~JntJ f(;t~e 
€'ourt ill tbi~ p~indpal tafe bib dcadp agree,tfiat rbht W~it of ~temthm ~~re, 1 E. 4· f. 10. 

bib well go into Wales! £iutl that tbi~ ieturn of tbt ~berift, being ~ocl bre. 
ve Domini Regis, ibi non turrit, i~ .tt ban return, a,llb ounfJt to, be ~menbci1)anl:.l bp TI:: Sheriff 
tbe lliule of tl)e <!tourt, tb~ ~!}ertfftua~ amerceb 10 I. fo~ tbt~ ~1~ bal1.lfmb fr.!1tc h~H_;~~d for 
return. ~lje €,ourt aU dear of o~inion, tljat tlJe .l1f)~itof <!!;tecution biD weI!, tu;;,a ere· 
i'lttb,legallp go tllto wlles) ant. fo lt map well be tutc tbe ,,"oump ~alatiuc of 
Durham. 

Draitoil and Cotterill Plaihtiffs, againft 'Smith 

Defendanc 

j.$ a 1P~o~ibition, tbe tafe .appeareb to b~ ibi~; Smi~h UibeUeb agajitff tb~ill ill A prolii!:Jition 
. tiJe ~ptrltual €ou.rt?f~~ tttbe~bap grOWIng. m tljetr ~~cbari:rri; upon tb:J1 fait 
tl}ep ptaycb a ~~ol}lbltlon grounbeb upon tf)l~ ~uggcnton, tbat tbep. babe time 
out of mtnb ufeil to pap fOt a Modus 40 s. to tbc ®lcar, anb tbi~ to be in hCH u::f ilU 
titbe~ beretiue to tOt ~tcaranb ~arroll,anb upon tbi~ fnggdhon a ~~o~Hmion 
p~apdl .. Cok~ I=hief Juftice. :Jlf tbe l&a~ron fll~~ in tbe ~piritual <itourt fo~ titbc.$', 
aa:tb tbe ot~crpI~abP a rnodu~ to tbe t~lt~t,tbt~ mo~u5 nom tan nebcr come in qne~ 
fiton bp tbt~ fUlt bct1l.1em tbe ~atron ~ btm,fo~ tttbe~ .bue unto tbe jj)arfrm) but 
ibj~ i~ to be quellioncn,onb betcrmineb tbere in t{Je fpttitual ~Ilurt, to In}o1)l tbe 
titbc~ ,ilO belon.g,.1t1be~bct t~ tbc ~arrOll,.Q~ to tbe ~icar;anb tbi~ batb ueen bi~ 
bcn~ tllne~ abJllblJen III tbt~~ourt:anb tn tbe €onrtof c. B. in Buibes cafe fl.lz 
P,ankeri?ge~burcb; ,Clnil i~ batbalWilp,$ been dl7ailp lJ.eIb, tbat ,if toe riggt of 
tttbc~ tomc ttl qucllt,on? bet~~en tbe ~atfoll mill tue gE)U\lrJo b.lbicil of tbemtf)e 
fame batb b.elonn:,tbl~ tp a CUlt p~opcdp bdcmging to tbe [pirituaI ~ouruo {jraa: 
a~lb bt'tcrm~ne tb.t~,i(f tnfud)aca~t tbcp arc not tbrr~to beoulleb oftbeir:]lid~i! 
(tlonianb tbl~ bC!11lJ nom a.quel'hon between tbe ~arron ani) tOe ~iCftr)to 1tlbtcb 
of t~cm tl)~~ tit~e bib belottlJ,fo~ ~bicD t{JC modus i~ aUebgeb til be pai()~tfJerffo~e 
no ~~OblbUt01U~ to be granteo tn tfl1.1j cafe,tbongb tber!? fie a modus filg!Jefid'J 
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to be pain unto tl}c ~icar,fot aU ~itbe~bere bue to~be !Wicar anb ~artolt, tlJe 
~tl tron futt:tg f?~' tlje raritb~~ tbere a.~ btte unt~ bimfd f, '1Jltl not Ullto tbe ~itar, 
fo tile queihon t~ a~ tombing tl)ertgbt orrarttbe~ 'b~t1Uten tbe ~atfort anb tbe 
~icar; 1ubitbi~ a Cute P~oP~Jo~ tbe ~piritual trourt ; anb tbi$ i~ to be oflfer· 
bell fOt ,a fu~e rule in fud) a Clfe, neber to babe a ~~obib~tion grantrb;, tbe rea. 
fO,n of tl)t~i~,.bttaufe t~attbe m5'dus fugge1'tebto be pa~tJ, tannot tome in qut:: 

" , , filon, upon tbt~ fug1Tellton~f tbt~ papmmt unto tbe !l1)tcat, but oulp tbe dgbt 
~e~[~3.1b1t1on of "«itbe~ to b.1ljpm tbep btiong, ~betber t~ tbe ,arC on ~~ to tbe ~itat, anbbt~ 
3' Eul. 91. 92• ber~ :J[ubgment~ ba\le been acto~i)1nglpgtben In-tIle hfte tafe, anb fo bll tb~ 

liule of tbe tubole ~ourt, a ~~obibttion 1ua~ benieb. '., . . . 

Nota, tbAt a motion ttta~ mabeto tbe ~ourt, fo~ a Certiorari to tiemobe a lltt~ 
~~::i~rari to tO~b from Durham. Coke chief JuHice+ We will not grant Cueb a CeLtiorari to Dur;' 
Durham denio ham)fo~ tbep babe ;[aw,anb pleabing~ t{lere a~ We babe bere ; tbe tttbole ~ourt 
ed per Cur. agrten beretn, fapingwe babe benteb tbi~ befo~e, anti tbougf) 1tte babe POWer 

to bo tbh1, pet ~e will not in Cucb a cafe oulle tbctn of tbeir :Jlurifbittion~ 

Ai'i Attionof 
debt for not 
performing 
of Covenants. 

. ' . 
lhurfeden Plaintiff, againft the' 

• • 
Executors· of Warthen, . 

Defendant. 

I~ an ~ttion oflDeI1t fo~ notperfo~ll1anceof~obenant~, upon Nildebet pleab
eb, a berbitt wa~ giben fo~ tbe ~laintiff. W eare fo~ tlla ,IDefenbant lllobeb 

tbe ~ourt in ~rrdt of :]ubgment, ~nb tbe cafe appt~reb to b.t tbi~: War chen 
being ;[o~b of tbe mE}anno~ of Dale, illb t~benant fo~ f)ttnfdf, bt~ Il)ett~, '~):cCU:: 
t02~ ,~bminillrato~~ anb ~ffign~, wttfJtn 7 peat~ upon requen to tonbep anb 
fet'tIe upon tbe ~Iaintiff a ~opp'bolb ~llatl', proterrnino ,dtre lux fecundum confu-. 
etudinem rnanerii ; anti tbt~ to be bone upon reqUl'll malie bp tbe 19Iatntiff', tbe ~o~ 
benantee to l)il11, bi~beir~, e~eeuto~~, o~ affign~ ;tl)e ~Iaintiff t1jew~ tbat War
then tbt cobe~anto~ nic~.l an~ t~at be r~quelleb ~be .IDefenbant~, tbe <!f~ecuto~~ of 
Warthen to perfo~m tbt~ 1tlttl)tn tlJe tnne, 1t1l)ld) to bo tbep refureb~ unde 'aClio 
accrevit; anti bp tbe~o\1rt1ant tbi~ 1t1a~ ta be bone, infra unum menfern, poH u*>. 
bilern rcquifitionem. ~t 11.la~ not ft)ewell itt tlJe bedaratiotl, wbat ~ffate War .. 
then bab iu tbe ~anno~. ~t wa~ urgeb,t{)at bere tl)e requell ougbt to babe been 
mabeto tbe ljdr, anb not unto tbe ~):ecu~o~; fo~ it i~ not to be intenbtil .tljM tlJe 
tobenanto~ bab but an l!effate fo~ vcar~ tn tbe ~ano~, ~ut ratIler a fce fimpfc j 

fo~ tbat a generai,anb not a particular ~l1ate t~ to be tntcni:Jeb to Itt' in .him, 
1tlbicb f~ a fee~fimple, anil fo tbe requell bere of ncccilitp, oug~t to babe bren 
mabe unto lJim, 1tllJowa~ to make the ~nate,anb tlJi~ 1tla~ tbe bcir,not tbc l'tt~ 
tuto~, fo~ tbe ~):e~ut~~ coulb not bo anb .perfo~m tbht> anb tbcrrfotl' tbe rrqueil 
1)er~maile. unto l}l~nt~ not.gooiJ). anti fo nob~eotl) of cobenantfo~tbatno partiCl[
lar effate t~ to be lnten~eb to be In Warthen tb,e ;[O~b,. anb tl)t ~o\lrnanto~~unlcf~ 
ttl at tlJe fame wa~ fpruaUp f{Jt1t1dl. DodderIdge Juthce. 'e llu!Jbt IJtrc fj£lbe an 
illatdo~ pear~ in tl)e mf)ano~l al~b tbe requl'll1tta~ to· be matlt to tbe ex:cmtOt~. 
Croke Juftice+ 9!fbe bab notbtng III tlJe 1!allb tbe belt ibaU not be tl}atgtb.,{tttt fll;}' 
~te,uto~~ onlp. HaughtonJuLtice. 'e migbtbc fei;eb i1tjf~tof tbe~ano~, an~ 

. ' t~n 
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tben tIle reoneil oug'{)tuot to be mabe to bi~ ~tecuto~~, but to bi~ ,dr;it botb not 
bere appear, wbat ~ffate be,bab itt tf)e ~ano~) ·anb we are not t~ illtenb1 tOat be 
bab ol1e,~llatc mo~ tf)an anotl}rr ; but fo~ tb.elTeneralnef~ lJ~rc, It not appcaring 
1Ubat~llate be bab in tDe ~a~o~ ("1.'J~le bcmg (be1tJeb) t{)t11 makc~ftfJ~ matter 
bere rbcmo~3 boubtful. Dodd~rJ.dgeJuthc:. ~f a ~nanmake~ a feoff~entIn~Cccf 
lJi~ £If)ano~ of Dale, upa:fn conbttlon, tbat If lje, bt~ ~.recutOt~J Ot ~mgn~, tloJ}ap 
fo mud) monep, tlJatt{)en it tl)aU be fawfltl fo~ bUll tocntera~ain+~be<l!ou.il 
agucb, tbat tbi~ i~ a perCoual n~atter,a'1ttl tl)c ~;teClltOt bere 1l1.torcnbcr tljc mtl~ 
ncp. .Coke chief J ullice. ~be requcll {Jete mabe to tf)e <€;tecutOt~ 111 goob, bee aufe 
tbc l1f;te('nto~~ bo reptcfent tOe t9crfotl of tf}e rqrellato~J a~ to tf)c pcrfiJ~mtlnrc of 1" 
'!!obemltltd, 1\),1 bi~ to be UP. <!.tollenant p~fo~~eb.. ~{)e ~bole ~~urt (c.r~.ept 
Haughron JUllice, bemg abfcnt,)agrc£1. berem deadp+ Doddefldge Julhce.9!tbemg 
genera IIp unbertakcn, anb no ~{fatt f{Je1Ud!; it ffJaU{)ere be intenbdl, tbilt Oc bab 
Gnlp tllll1fllate fo~ pear~ in t{)e W?ano~, ani) t~ l)t bab no ~tlate at.aU in t~e [amz, 
bh! €;trcuto~~ ttre'tbtn flounb to p~oture tbt~ t~ b~.bone. fatto~i:nngto t~e <rr(itc~ 
nant of tbe ~ellatot at tbeit peril, anb bere, tbt~ 111 afttt a trial, anb a bcrbitt 
fi:J~ tbe lPlainttff. ~fJe €ourt all anr~eb, tbf requcft toIle weH mabe totIte €tccu: 
tOJ~ ;tbat t{jeirnot perfo~mant£ of tb~~' 1tla~ a I1teac~ o~~obenallt, antlfo I1p tbe 
fiule of tbe €ourt, :l(nbgmellt ltla$ gluen fo~ tbe ~Iatnnff~ 

Sir, Chriflopher Heydon P1aintiff aga'inft 
Godfole, Shepherd, -and Smith 

Defe1Tdant~' 
,;\ 
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1 l!!. a W~it df <!Crro~ biougbt bere, bp bi~u againn Godfo1e, ,Shep,herd anb Smith w " . ' 
. jpef(llb~nt~toreberfe a .~ui)gmrnt.gt\lenJo~ tb~m.at t1)e 2IJm.red of Norfolk ~r t;~~~~J/; 
III an 2IltT!fe of Novel ddfelhn,befote ~tr Thomas Flelinffimgirl;lnb ~lrJ. Doddtridf!e Judomentin 
tbm :1(ufiice~ of 'J.ffife :' ,~nb UpOlt tbe b~it1ginll of tbht, tDe caft appearcb to be an Affi(e ~f 
ill tbt~ nitlnner; tl)e :l-trifc being btollg,llt,:aab tbe fh:ll bap. tbe S!!~rp being at N~el diJJeifin. 
tbe ;15ar rcabp to be n.l.11)~n, t~e jDefenbant tame anb conferreb tbefclfilt, anb tbc ~o r an4 34 I, 

biffcifin a~tbe ~Iailltiffg bab bedareb, anb vpon tbbHbe ~Iaintift~ pttunt Ju~ 2 RO.Abr. 492~' 
dicium,Ideo confideratum eft~ &c+ allbtbe9!ubgment 1Ua~ entrdl,qllod recuperent I Ro.r.I4· 
feifinam, per vifum recognitorum, anb upon' tl)i~ a }t§)tit Qf erro~ 1tla~ l1~ougbt anti Godb. 249, 

t~i~ atrigneb fo~ erro~,f:lecaure none of tl)e 91urp were Cwotu,anb fo, tbere lU£l'~no 247· 
futb 9lubgment+ Coke chief Juftice. rqrfiep are not retogntto~g; bcfo~c' tl)ep be 
r1Uo~ll' t{)rp app.eardl tbe firll'btV', tbe lDefenbant confdTetb tbe reifin, anti t{je 
niffcifin, tbe @Iatntiff rdeafeb t[Jt coft~;if tbep bab tljdt9!ubgment ("':f feifinam 
tbe fame bob tbcn been goeb 1nitbout anp qUl'mon; Imt tbi~ i~ bete enttftll, per v;~ Seifil1am. 
fum) &c. anb tbcp are not J!iecognito~~ bcfo~ tbep are r~o~n. ~[fo it i)otb We,t i";)-

'< pear bere, tlJa~tficp bail tb.c bicln; ani) bp tbhl, tbe JJtintliJatf) a lofJT, fo~ tbcp 
oug{)t t~ cnq~l~rc fo~ _ tbc jtt~g. 95~t tlJT to tbi~, :J( babe a :l!ubgmcnt W~idJ tot~ 
cOlltrai.llct tlJl~, a~j) tt ltla~ In tf)e ume of Wray chid: .lL1l1ice. :1t ~lla~ one ~r. Baxter Plain.; 
BarrIers qtafe, anatnllltlbom Baxter b~ouglJt an ~mrt of item f~c£: Nul torr tiff againft 
pleooeil, anb tbe 1turp finb tbe llitTcifin) but enquireb nat of tbe fo~ce) fg~ tte Bdaftlet Defen-

t ~. ant • ..... mg 
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!ling. Upon tbi~ a w~tt of ~tro~ iua~ b~.ougbt, ani) tl}t rule of tbe €ourt watt 
d)at tbi~ 1t1a~ no erro~, it bdng onlp t~e <@ffict of tlJe €ourt to enquirt of tIJhHo~ 
tlJe benefit of tlJe roefentHlnt~ ; anb tbt~ (fJall not turn tbe partp to anp p~ejubire . 
anb t~"rdo~t tIJi~ ithl~ bdb no erro~, anb tbe ~ubgment affirm('b~ Goorge Croke: 

Statute of Object.~bat tbi~ hi goob'bere, otbed.l1ifclJe toulbnotbabe a£1rnitTdfin. Dodde
Merton cap. 3' rid1?e Junice, tbi~ batf} ffrct1gtbe~ tbe £1cbitTrinn~ Wbicb i~ gi~en bp tbc ~tatute. 
19 ::6~ ~~!·tb: ofJlIerton capite 3' ~fter1na:rbtb~~€afeWa\1 argu~bbpGermln.e fo~ tfJt ~Iaintitf 
~l E.J. fo1. 26. tbat tbe :l(ubgment 1tta~ errotttl1u~, fo~ ~f}at tbere t~ 11. great bifferente bettneen 
18. &c. ~tT'ife~, anb aUotber $ctton~+:l(n an ~tllfe, tbe :]furp t~ reabptf)e urn bap, anti 
~l ~ffi[arum. foi~ 19 H. 6. foJ.43.a. & 15 EJ.1. fol. 16. b. tbat iti~ erro~, if tlJerebrnobietu 
~hl~~~t:t· in an 2nffife .. 24 E·3:foI.~6.a, ~ffiftb~ougIJtfo~ la!lb in 2. v illes, tbttaecOgnito~~, 
Entries &c. ougfJt to babe tbe bteht tn botb. ~ 18 MIifarurn placito, I. & 3 I. A ffifarum platico 27. 

, ~ffife de £lent, in tWo <1t(Jnntie~. 22" E-4. fol .• S.b. foJ. 16,.17- htbere it appearet{r, 
that it t~ nettffarp in on ~ffife, fo~ tbe '9lurp to babe tbe bieht; otberlntfe tDe
~ttbgmel1t cannot be eff'etteb, the old Book of Entriesj title Barre en Affife, placitoI. . 
toJ.'6o. toucbing tbe bieht, in an ~ffire. George Croke) tllat tJ)e 9{ubgmettt ougbt 
to be affirmeb, tbe fame being giben, Quod recuperent feifinam per vifum Recogni
torum; tbt~ atligneb fo~ ttro~, becaufe tl1ep bab not tbe biew; Deinl not nllo~n ; 
tbe bamage~ reieafeb, htbetber tbe ~ubgmtnt f{Joulb be per vifum, t~ tbe quclli
on; all tbe ca(e~ befo1e re~llemb~eil are ~o be agreeb, fIlat ill an ~ffirr, tbe trietogni
to~!.f ouabt to babe tlJe bte11.l ; but pet tf tbep babe goob kno1nlebge of tilt, nanD,: 
tbt fame map betaken, 1nitbout tbe bidll.:l(t tUuff aifo be 'ogrreb, tbat 1lanb i1\ 
botb €ountie~, i~ tl) be put in biew; bere tbep bob tbe bietu, but to p~ebertt tfJ'f 
triat tile ~ttiolt 1Ua~ confelTcb ; fJert tbe :l(ubgment man be,. qllod per v ifum, recu
perent, tbcp are to retober,becauft tbe ~bedff, per vi fum recognitorum, (liut not Ju
ratorurn;) tile ~beriff i~ to beIiber tbe feifin; tbere i~ no J)~fibrnt in all tbe ~ooft; 
of ~ntrie~, of a 9lubgment giben; but upon tbe taking of tfje 2ntlife, tbt liiccog
nito~~, are not onlp tuben tfJcp are f1tlo~n anb taken, but htben tbe UI)~it i~ Uj: 
tttrneb tbcp are cuUeb tliecognito~~ ; befo~e tbep are fl.l.lo~ll, tbep arc aU namell' 
£1e(1)gnito~~, nnb tbe :1[ubgmentbere giben· per vifum recognitorurn; bp tbe ~tn- ' 

~atute of tute of Merton, capite ;. ~ubgnlentin an 2nirtre per recogni'tionem ; anb WeHmin .. 2. 

&~rton,cap.3' c:ap'3 o .inan:l:ffifeanbRediffeifin, quod recuperet perredcUtione(Il;if tfJe .Deman-
. bant lUap enter, being not put in <!Ctetlition bp tbt ~bcriff'; fit {fJall not babe a 

8 H-S- f.1. triebiffdfin, bp 8 H. 5. t~1. I. 9ff aU tbe £1ecognito~~ arc ileab, b.llt one, be tan fJabt 
)to t1iebilTdrtn, tbi~ botb t~en faiI, fo~ bp 8 H. 5· fol. I. tbe enqutrp i~ to be per pri:: 
mos juratores & per alios, tile tliebttrcifin i~ to be l'nquireb of ; tbe reafon of tbi~ i$~ 
betnnfr tbe ~berift, nub tbeSecognito~~, babe.kno1nlebg, 1nbat Ianb tbep {fia([ 
put in bie1tJ; nnb if fo" tl)en in tbi~ manner tbe ~ltbglllent i~ to be; tbe £1rbitrei; 
fin goe~ to tbe lanb ; tbe c:l!ubgment i~ to be per vifum recpgnirorum, nothtitbffan-

04 T~c.at Norfo/~ bing tbe bamage~ arc ~dear~b. 4 Jat:o ~t Norfolk AffiCes, in ~ent, ~bere 1tlil~ a ~~t:: 
A:!hfes. ftbeut befo~e Popham chIef J ulhce, b.lbere tbrtrc hta~ a tonfeffion, 1n all 2nffife nnb 

pet not1nitunanbing tllb1, tbe ~ubgtnent1ttal1, Ql,lod recuperet, per viCum j~rato:: 
rum. Coke chief Juttice. 1>. • 

A tTtCa venit recognofcere, be make~ bi~ plaint, be neebl1' not to ftt bohtn tfJetown 
fo~ tbi~ il1' in tile J0~it; anb ti)il11noulb babt been it .!loob crccptiOl1) if it bab bcc~ 
fo fet bo11.1n: tIle tenant map bemanb Oyer of tbe lW~tt ; & fi non poteH dedicere, but 
tbtlt. injuHe eum dia:efivir, nothtitbffa~bing tbi~, tQe :l!l~rp i~pet tobetakenfo~ tbt 
bamage~, to enqutre. tbereo~; but If tbe ~Iat .. ttfffaltb, tllat be tuill rcIeafe tbt 
itatnage~, tben tllae t~ notbtng mo~e fo~ tbe $~rp tobo :tbr '9(ubge gibe~ :J[ubg:: 
ment, quod Ideo confideratum eLt per cUriam, tbt~ t~ goob'., quod recuperet fellinarn 
per viCum recognirorum, t'l}i~ i~ goob eberp Wall, per vifum Affifre predjctre, tbi~ 
i~ goob, anb 1n ~rrauteb bp ~~efibent, ex errore fequitur error, a~ it i~ bere,. t6e 
fame i~ acco~i:Jing to tbe tom~on courfr, aub htt ~re to intenb tlJat tIJep bab tlJt 

:n E. 3, fo1.60 biew. 21 E. ~.' fol. 60. ~lJtrt t~ a notable tafe, In a Ul}~it of contempt againtl 
tbefi'fJopot Norwich, \ubtre.a~ tbe $bbep of ~t+ EdmoRd~ Bury, bringof tl}e 

f.oltn~ 
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founbation of tbe ~itttt, bp all ®~bin\lttce, mabe e,;cmpt, fc~m tbe 91urifbiction 
of tbr *~tJinarp ani) ifbt f{)aU bo cont~arp', to pap ~n~o .tOr JJilng 1 0: r(italcnt~;tb&t 
1tlOicb ;$if{)op ban tlJcre l.1ifitrb,. agatnn tOc lP~Obl~ttton of tbc Jltmg to bim to 
tbetontrarp, anb tbi~ bp bimtl~~r, a tort, ~ In ?eiplre del .Roy; 1)1.' 1ua~ founb 
guiftp of tbbI, anb l)i$ tcmpt)~ahttl.'~ were fetfcb tnta tbl.' Jlttng~.ba1tb~,an~ t~cre 
ilbjubg~b t~at tl)e !ling ft)aU .rctober les befant.s, anti tbattbe p~ue mal{ be t1ttft
p~cteb, anb fet, bp tiJt ~ingfJtlllrdf,of b.lbatp~tce tbt fame ff)oulb I1t,mo~e o~Ic(~. 
fo rue ~inlJ wa~ to ecrtine bp bi~ l~~it, fo~ tge baIue, .Del Befan t ~ ~o~ tbe trt~I of 
tbe ba1ue of tbe jt,ing~ copn f{)aU be, bl' fbI.' litng~ m~tt~a~lb ~P tbt~, be c~rtlficb 
a Befant,to be of t!le balue of 100 1. a~ appcat~bp tbe certtfi(:atlOltof tbc J!itng .. a~ 
'91 {JabI.' (cell bp ibe ncco~i:I oftbe fatne; tbe htlliC!) Sr. Nicola'i Bacon bib mew unto 
me:tbe :l[ubgment berc in tbi~P&indpai caft,Wa~ weU gibcn,tlnb no crro~ in it, 
ani) Co tbe fameougDt to be affirmd •. Croke Jultice. ~bi~. :1ubgmenti~ not ena:: 
neoti~, but tOe tame i~ to be affirmcb : aub to warrant tbHt, we batlz ~~enbem~ , 
but none f02 tbe btfaffirming of it, anb to ilo (0, tbi~ Wete ambul are in tenebris, anti 
it i~notfaitl ofutccffitp, recognofcere, but parati runt, to bora, ftnb ro~quucunque via 
data. tbe 9[ubgmcnt bere 111a~ well giben, anti fo nug'(Jt to be affirmei:J. Dodderidge 
Jullic~, if no Wfftbcnt bail been in tbi~ ca~~, tI)£ reafonlllbidj:ll babe ()cnti),wonU) 
betp mucbma\le tlW, upon tbe ~tatuttof Merton, ca~ite 3. ~na RedHleifin~tn bnbe Statute of Mer 0 

feifin per vifum, ~n ~ffife in 1!aw, i~ tbe fpeebidi remeilp a mlln baH}, anb fo it it' tOlJ} cap. 3· 
faitl to be fefiinum remedium, tbe ~urp tbcp arc altl.lap~ reabp ; t~e lLattJ t'mtf) not 
o~bain tbe bid}) in an ~ffife, fo~ a nakcb ~eumonp, but til put tfJc partp into 
uilin; tf)ep are caUeb Recognitores, fo~ t{jetr {JatJing of tbe biehl, anb jurati: ~ftc»: 
tbep are f1no~n, tf)e pattp, after iffue, map take abl.lantage, tbat tbep babe not tfie 
bielU; tbrir ljabingoftbe bid.tl iii not of llcceffitp,but fo~ tbtm toftno1t1 t~e 1!:anll, 
nnb tbi~ bp tbebidlJ. but lUben tbett babe not t{je biehl, 1ue are pet to iltkllb,tf)at 
tbep babe tfle 1.1i£111. 3 tbittg~ tlJtre are, 1llbicb tbe i1lecognito~~ are to tlo. I .~a 
J)abe tbe biehl of tbe1!atl~ 2. ~o rrp tbe rriffn, .anblliffeif'in; anti 3- ~o ttP, anll 
enquire of tbt ilalllage~ ; flere notbing i~ left fo~ tbem to bo, but to b~ittg tbe par~ 
tp into tbe (eifin, anbpoiidfinnof t1)t: Uanb,'£mb nt'ltbing eire; antl tbercfo~t tbe 
:J{ubgment ougbt to be per vifum, ani) being fo !liben anil'entreb, tbe fame i~ 111ell 
gillen, anb ougbt to be affirmeb. Haughton J utilee agreeb Ijereiu, anb tijere i~ no 
~utbo~itp, no~ anptl)~fibent, tontrarpunto tbitt; flut all tlJc ~~efibellt~in t~e 
Book or Entries are per vifum, notWitf)ffantiing, ttl.')} arc 110t abfolute 1licrognitt1t .9', 
untiltbev artr1tto~n, pet tbep ace i!iecognito~~, anti fo Cant!), 1u~en tbcp nrc re~ 
tnrndt; if tbe2llffife betaken, tbe11'ietClgnito~~H1tl(1~tt at tbl? ~mfe~, tfte :J:nbg-
tllfltt i~ bl'ftrrel) , aU tbe Iiiccognit(!~~ ilic bcfo&c t!Je bap in ;13ank ; tl)i.S malI rIOt 
be atiigtt£bfo~ €rro~, be f{}aU not babe a rebiffeiffll, at tbc nap in :IDauk ; rbe ~ fliCe 
taken per redditioncm, b'~tl)e ~tatute ofWdhnin. 2. cap- ,0. if a flcbiff~·tfill fieing Statute ofWejf. 
to be enqutrrilo[ tiJe bt£'i1.li~ to be bab, anb tije :l(ubg-mrnt, per rt:dditiohem, i~ to :2. (:lP p. 
be per V ii'um. :]n tijt~ cafg tije :J(nbgmmt \na~ well gillen, anb ac(O~hiltg to t!1e r 

fP~efitlcnt~, £lub (0 not i?rt(lneo1t~) flut ougbt.to be £lffirmeb. Coke Gmt ju!tice. i~(I 
fiebiffeifin, but 1t1~tt'e tbe :]tuilgmen"t i~ per vifLlrn~ but ltlben tbe ~ubgmnlt i'8 
up Reddition,!)e n1avua\le a ticbilTeifin, anb tbi~ i~ an infallible rule. ~notbtr 
c.J;uption tua~ tafien, beeaure tbere 1tla~no €OUlltp trp&dTetl in tbc lWartt1ttt of 
~tt~ncv! it 1l.la~ anfinerdJ, tbat tbi~ b.la~ not ncebfuI, fo~ tbat it ltlo.~ l"l1trrh 
fit t~e ~ffire~, in proprio comitatu ; tbe "'onrt dear of opinion, tbatt~i~ 1tUi~ a 
gootl anfwet to tbi~ ~bjlution. Coke chief Jutiice, 28 Affifar. placito 28. jin an 28 Afff; r pIa 
~ff'ifl?, matter confdTeb, !6e f>laindff' bib not rdrafe bt~ btlUlage;j, tbe :J[urp cito 2~~' .. 

to be toktn fo~ to cnqlllre of tile tatnagr~ b.lrrr not rdrafcb. Mich. 2). & 26 h"i.ch. 15· &: 
EJiz. Baxter anb Bart lets taft btfo~e rememb~rb~ wbcre tbe t"itcognito~~ in ~n ~!.: f" 26 Eliz. 2. 

fife of frdh force, bUr fnquire of tIJt felfin;' anb tliifdfin, but not of tbe fo~re. ~brt1 BBtlxttle~ an~ 
f ~ 10· ". ,.. ~ ~ • .¥ '- • ffi (;" {II tts cale. 
ol~nu t~,t~,.anu A.!lamaffl'~, t2}t~ ~a~ no frro~) b~m{f tbe 0 Ct of tl)e ~o.Ut-t torn· 

qmxe of tbl~, ani) t0cP not ffl1bUllJ tbe fo~ce, tljt~ 1ua~ ul?tter fo& Blrrltt, f£!~ t~tlt 
be hla~ not t~cn tl.1 b£ tahc~ b!1 a Capias, fo~ t~e fo~ce. ')f1n'l) ~ t~z w~oIe I{!"ourt 

i:~r~'rb 
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agrecb in tlli~, tbat tbe 9lubgl,ncnt bJa~ not erroncou~ Jl~t wdI gillen, ~ilb tberc~' 

Judgment af- fo~e bp tbe ~ule of tbe ~ourt) tbe faib 9lubgment tbu~ glben at tbe ~mfe~J 1na~ 
firmed. affinncb. 
per Curiam. 

Term. Pafch" Nota, tbatafterbJadJ~(S) Termin. Parch. 12 Jac. B.R. tbi~ ~areb.la~reritdlagain~ 
~2 Jac. B. R. bp tbe ~ounfd fo~ ~ir Chriflopher Heydon, tbat 1tlbcrea~ ltl an Affife~ . a :J!Ubg
r.~~: 834' mcnt1tla~ ~iben again.a bhn, .at tbe ~ffife~ be~b fo~ tbe <!tountp of NorfOlk, anb 
Godb.247. ~ tbef~me affirmdlbere tn.a.w~tt o~ ~rr~~, bpbt~ b~ougbt, anb fo~ tD.e rebtrfing 
ero. Ja. 341. of tbt~ :3ruilgment !Jere gIben agatnll fum,.a w~tt of ~rro~ bJa~ up bun l1~ougbt· 

in tbe Exchequer <tt{Jambcr, ani) bai) obtatnei) a fuperfepeas, to nap tbe eretuti~ 
on, ani) now babing notice .. tbat no W~it of <erro~ lic$ in tbe Exchequer <trbam" 
ber to reberfe tb~ 9lubgmcnt gibe!l bere, upon tbe firn twit of ~rol, tbertfo~e 
'iJe btougJ)t a 1tt~it of ~rro~ in ~arhament, ttl rellerCc tbe ~ub!Jml'rit bere giben a
gainn IJtm ; upon t{Je 1tl~it of ~rro~, G~orge ~roke tn~\tcb tlJe Iltourt fo~ a 1uiit of 
~):erutton, upon tbe :Jui:Jgment {Jere glbcn 1n tDe 1U~tt of ~rrot' of affirmance of 
tI)c ~utlgml.'nt giben at tbe ~mre~, bp tbe 9lubgclf of 2fIffife. Coke chief Juttice. 
~o lU2it of ~rro~ Iie~ in tbe Exchequer ~bam'btt, upon a 1U~it of <erlo~ b~ougbt 
bert, illlb fo a <jfubgment bere giben ; in affirmance, o~ in bifaffirmance of t~ 
~nbgtnmt b£fo~e giben ; but itt trcfpaf~, lDetinut, Ejedione firma', ltlbcre t~e' 
'j(ubgtneur i~ o~iginaUp bere, upon a fuit bere begun, a 1u~it of \frrol lie~in tbe 
Exchequer <!tbamber, but not otfjerlUiCe ; t'Ulb tbi~ Superfedeas 1na~ ~ere bab (If an' 
igno~ant <trIad!, in tJ)eabfence of bi~ mtlallcr, anb tbat bp Buller an ~tto~ncp, mba:' 
cameuntoJ)im, anb faib) tbat be bab been witb tnt, £lull tbat :lfbabagrecb Ultta 
it, anbtbi~ 1ua~ tbe common courfe, to l1~ntT a wJit of c:frro& in one bani). but not 
fealeb 1nitb 1Ua~, in rbe otber f)anb,(J fo be obtaineb a hiperfedeas bp tui~ p~attitt, 
fo~ tbt~ an ~ttacbment lna~ granteblunto {Jim. ~nb a~ to tbe ~tto~nrp hlbicf} 
bad) fo tTtanteb tl)c SuperJedeas,witbout_anp 1tt~it of ~rro~ banging be i~ to be fa
bo~ei), becaufe tbi~ 1tta~ fo bone,ex ignorantia; but d}i~ i$ to e):cufe fjim,l tanto,fed 
non a toto, fo& tllat ignorantia facti excufat, anb tlJeref3~e fo~ tbi~ bi~ ~tt tbu~bone 

,be i~ to be tommittei) (ani) fo bp tbe iliule of tbe ~ourt be ll.ta~+)· ~Ufo a~ to toe 
1n~tt of ~ttO~' to be b~ougbt in J)arliammt, pou cannot babc tbi~, buref l1C~ 
ceffitp pouougbt to babe tbe Jlting~ banb, anb bi~ 1!iccnfc to mEW fo~ it, lltbrt
Wife poucan babe llO 1t1~ir of ~rro~ tber~; alfolu caft of a W~itof ~tro~ I1tougbt 
in J)arliament, tbe tbief 9Iuffice i~ to carrp tbe tiero~b, ani) tbe ~ranfrript of tb~ 
fame tbitber) to tbe upperboufe,anb to b~illg [lack 1tlitb tim again into tbi~ €oilrt~-
8!i tbe entrp of tbi5 i~ to be ljere, coram rege, ani) tbcp tbere to p~a£eri) upon tfJt 
~ranftript onIp : rqrbe ~etitittn to tbe Jlting, fo~ to fjallefucp a m~it of ~rro~ out 
of t{:Je Chaneerv, i~ to be bfrcttcb to tbe Lord chief Juitice, commanbing fiim 
to D~ing £f;e ll'tccotb befo~e tbc lIitng in l&adialllent, to be tb¢~ r{'b~cifci); anll 

2~Eliz·DJef, tbeJltingbegil1~ in tbi.~ manlle~ (S) hat jull:tia, 23 .Eliz. D~er, tol. 375. placiro 
fo!' 3~ 5· &~i . 19· Whalleys ~afe, toltcbmg a W~It of ~rro~ btougb~ 111 ~adlfltn ;nt ; upnn tbi~ 
;~~:. In Par a tbe ~ert~ anb trion .of tbe trieto~b, .anb a (<lr~nfcrtpt Were l1~ougbt) bp Wray 

cruet JUlhce, 10 fupenorem carneram In Parham~nto; tbe trion lUil5 temanbeb in 
Banco regi5, anI) dle ~ranfcript remain in Curia Parlimenti, but 110 mtntion 

J H. 7. fo1. 46. tbere malle.of aup Superfedea., gcautetJ, I H. 7' fol. 19· & 2 o. Flowerdews <trafe. lil. 
pIa cit? 65· goob ~are, a~ tombing tbe mtll~ner anb fO~~ll of a 111~itof ~rro~ b~ugbt in 
error In£i ~arl6 -}Daritament, I E.,. fo1. 46. b. ~Iaclto 65- tGucbtng a W2tt of ~rro2 bt0ltggt in 
&~: ,. 0·4 • }9arhament: ~~ to t~e granting of a Superkdeas in !i)l~ €afe, upon tbe h1~it of 
Error in Par!. <llrrOt b~ougbt tn ~arha~nent, uJ;1011 tIle :lrub~1l1cnt gtllen bere in tbc fo~mcr tu~it 

of €rro~; 1tI~ WtU of tbl~ ~e \.le~p ~d[ atl\.llf~b, anb toe necotb~ in tbi~ point 
5. E.. 2. Fitz. mall be eFammeb, 5 E. 2. F~t1. ow. Error, placIto 89. toltcbin!J a 1tt~it of ~rro~ 
~~tle Error.,..pla. b~outT~t 1n B. R. at WefimlOiTer, to teberfe a :l!ubgment gibtH in tljc Kings 
Ito 89· r/:Jc. Bench m Ireland ;, tbe Ifeco~n moll not be rcmobrb totght I!!ourt, out of tIJe <trollet 

tbetl?, but Gl1lp a ~ennfcript of tt~ anb tbat fo~ two rcafon.~t I. ;It;etaufe tbe 
fleco~tJ 
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J!ieco~b tbere, a~ bere, remanet ~oraffi rege~ 2. jfO~ webention of tbe llangerou f· 
nef~ of tbi$' bp .,f)ea,anb fo fuulett to pertI anb to mlfcarrp,anb tberefo~e a ~tan:: 
tript mall be fem bitl)er to u~, but 110 mention ~~ tl)ere malle'of anp Superfedeas: 
~bere i~ bere a bauble :l(ubgmentl anb ~recutton batb bern onte belapeb aIrea:: 
bp bp a Superfedeas, upon a m~it of err~~ b~oug{Jt in tf)i~ ~ourt : :Jlt appear~ 
5 E. 2. tf)at tbep tubic,b bo conquer,tnap imparl' tubat ~a1tl~ tbep pleafe upon tbe 
conquereb ; anb tberefo~e Jliing Henry tbc tblrb, o~batnrb Ireland to be goberneb 
bp tbe 9!atu~ of England,anb tbat tbep ffJoulb be fubjett to tl)e l[atu~ of England, 
I4 H. 3.9 Februarii. I229. calletl Statutum Hibernire, malle at WeitminHer, anb 
tller£fo~e ~~ro~~ in tbeir ~~oceebing~ ,in 9!ubgment~ tber¢ giben in tbe l[ting~ 
~encb tbere, are to be reberfetl {Jere, becaufe tbep are CubJett unto tbe ~ro1tln 14 H. 3· &c, 
of England: ~nb our ~adiam£1lt~ bere, in ancient time, bib binb tbem of 
Ireland, ~ + Affifar. placito 7. :l[ubgment giben in a m~it of ~rro~ in tbe 11tin{t"$' 
;l!5encf) in Ireland, a m~it of ~rro~ upon tbi~ b~ougbt in tbe JJting~ ;Jl;el1cf} in 
England, anb tbe fame wen hett) ; a~ it i~ tf)ere beItI bp tbe <f!ourt, anb tbere bp 3.4 Affifes, pla~ 
Knivet, tbe C. B. tbereupotl a W~it of <!ftro~; bo Ccnb but tranfcriptLlffi brevis,ann~ Clto 7· &c. 

of tbe ilieco~b, but not tbe ~Jigin.aI it Celf:, butin ~ntient ~tme~n,. Franchi. 
fes anti Jattices of AHifs.upon a W~tt of ~rro~~ ~o Cenb tbe m~!t @~lgl1laI, anb 
tf)e $ieco~b it Celf, anb not onlp a ~ranrcrtpt .gf. tt; pet bp 37 A ffi far • placit~ 5. 
per Finchdeo, tbere Ireland bo not renb tbe ~~~mal !1ieco~b~ but onlp a ~tt1n-
fctipt, ~ H. 5. Fitz. tit. Error, placito 88. :lIf one fue~ a lID~it of \!.error in ~ar~ Affit: J : 
Uament, be mall babe a Scire facias. out of tbe ~ ."ditunent to tbe. part", ani) it F H. ;. f:i~t 
f{)aU be returneb at toe nert ~arltament, fo~ tbe Iltommon bap In a Scire facias, tit. &c. 
i~ fo~tp bap~, a~it i~ not cerra in tuoen t{Je ~adiament maU be biffolbe~; anil 
tuerebp Hankford, if a 11f)Jitof ~rro~be b~oug{)t in ~arliament,upona 91uilg" 
ment gibenin B. R. tbe aeco~b o~glJt to remain tuitb tbe 9fL~l1ice$,. ant! tb~p 
are to mew tOe tieco~~ to tbe ~arhament, o~ to fenb ~ ~ranrcrtpt of It : $ut if 
tbe ~adiaLUent be iltlTolbe~, befo~~ tbe ~rro~~ are ~tfculTe~, tIlen aU i~ gone .. 
Dodderidge Jufiice agteetliu.ttlJ blm {Jeretn. C~kec~lef JuHlce :if no p~effilent~ 
tan be fountl fo~ tbe granttng of a Superfedeas tn tlJt~ <f!afe, we 1triIl not grant 
tbe Came; anb iaa ~afe of tbi~ natur~,anb of fa gretlt a cOltfeqtl~nce,\tte tuf)icg 
are :l[ubge~, bo not ufe to go but hutb leaben feet" a,nb tIle JJttng batf) beqt 
wen f{)eb.leb to U~ t{}e iuap, Itp I}i~ Capitm, Fiat Jufiitia; we tum tbcrefo~e fee 
tbeJ!iecD~b~; anti f~ tl)£ ~llle .of .tpe ~~urt a~ tbi~time1tla~, tbat a~ to tbe SUa 
pr.rfedeas p~apeb) tbt~ to remamtn ~ourt) ttettber aUotucb, no~ pet btfaUo1l.lebe 

~t anotl)er time, George Croke p~npeb to babe <!fretution upon tbe :1[ubgmcnt 
bere affirmeb, nottuttbffanbing tbe }:W~it of ~rro~ (Jere b~!)ugfJt in @adiament, 
anb t{Jtlt no Superfedeas !Uap be grantell in tbi~ ~afe, after a 9lubgmcnt bere af" 
firmeb in a m~it of <!frro~, fo~ tl}e mifcbief to tbe partp, bp being beIapcn of I}h~ 
<!ercc'Ution;itappear~bp2.H. 7~fol.12.A. 5 H 7. f~1:22. ~nb9 H. 5. fOJoI3. A .. 
~n lUbat lirafe~ ~.Sl.lperl~deasffJ"n be grant£b)antlt~tu!)at not, anb bp 6 H.7. 2 H. 7.fol. 12; 

fo1. 16, ht{Jat llf}~tt~ ate 1n tbemfdbe~ a Superfedeas In 1Lab.t. 16 H. 7. t 12.. a. h. a. &c. 
:1In a lW~it of €rro~, tbe partp mall babe but one Superfedeas; brre are twa 
:1rubgment~, anb bp 8 H. 5· upon a W~itof ~rro~ b~ougbt in ~adiamcnt) no 

. <lErccution i~ to be ftapeb. Coke chief Jufiice. ~bi~ t~ a ~afe not obbiou~ in 
a lID~it of ~rro~, upon a 9!nbgmcnt affirmeb ber~ in a It§)~it of ~iro~ ; anb if 
tl}ere neber ~atb be~n a Superfedeas granteb bp tbt~ ~our.t, upon a W~it of <!fr:: 
ro~ ~~ougl)t l~ )j)a~ltall~ent, ~o reberfe a ~ubgment bere glben, tue Win not bere 
begtn a ~~~nbent tn tbl~ kt~tI) tue babtng no ~o~ft) ~o~ pet 19~efibcltt fo.~ to 
~atranttbl~; an~ tberefo~ett map be illf tu~n falb tn tf)l~ ~aft, a~ Littleton in Littleton chap, 
bt~ Chapter of Kmghts Service, fol. toL 23' placl~o 107. 108. fatbupon tbe ~tatute Knights Ser
ef Merton, cap. 6. of bifparagemcnt~ of tbc,eir in W)arriage, tfjat no ~nttion vice,foI.23' 
mnp be b~otJgbt UpOll tl}tlt ~tatute, in reg arb it 1Ua~ neber pet (eell nat f)Hltb, Sec. 
tOnt nttp attion tua~ e\ler b~ougbt upon t{Ji~ natute, ~ toat if an action tnt!Jbt be 
Dab Upon tbi~ matter,it ffJall beintenbeb at fometime o~ otberto babe flfen putin 

~ Ute: 
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Urc! ~fJzrc are Otl~p fibe ~ook~ !" tbe ita1tl 11lbicl) b~ Cpeak of. fbi~ point, (S) 
of a 1ttJit of ~rro~ Itt If)adtament,upon a :J(ubgment !Jlben bere tn tbt~ cttoUtt)tpe 

4 2 AffiCa&pla-1t1fJiCb are,41.. Alfifar. p\acic9 22. ~be cttounter~ of Pembrokes <l!afe. 2 Z E. 3' fol.'\3. 
CI(O 22. C. Firz. tit. Error, placito 8. a hnit tame to ~ir William Thorp Chief Jufiice de 

B.R. to rauCe to be b~oltgbt tIle aeco~b .~nb tbe ~~ce~~ in tbe ~rIiament, of a 
~ubgment 11lbi(1) 1t:l o~ giben fo~ tbe ~tnlJ at t1)e ~ut~, &c. 2Ilnb note tbat a 19£
tition wa~ t1)ere motle tLl tbe ~ing J befo~e tfJat t1)£ 1tl~lt 1tla~ gr~nteil ; anil fo the 
aon, in W1)td)tbe Il~ocef~ ~tb~ ~ubgm~l1t ~alf l1~ougbt bp ~lr Wiliiam Thorp 
into tue @orIimnent, upon tubtt!) tbe JJttng bIb atrign certatn cttount~ anb ~a:: 
ron~, anil 1t1ttb tbell( tbe :J(ullit~~ to betermine t{Je bufineC~ ; . anti. befo~e anp 
tbing Wa$ ,bone l)erclJt, tbe If)adtament 1l.la~ enbeb : ~bere tt l~ falb, tbat tbe 

g H.~. &c. :J(ubgment tannotbe reberfeb but in ~adiament, anb fo~ tbat tbi~ 1tla~ cubeb 
J H. '7: fol . '9· in t{Ji~ bufinef~J Ulterius nihil agendum eft, 8 H. 5. Fitz. ric. Error, placito 88. bef02t 
~E!Jz.D)er rcmrmb~eb, IH·7.fol.I9.&23 Eliz.Dyer,p1acito375" Whalley~ cttare; llut in all 

c. tbere .~afe~, tf)ere i~ no p~dibent of anp Superfedeas granteb, aub tberefo~e tl) 

make a new p~~fib.ent of tbi~ in tb~~ ~are, pericu1?fum e~ift!mo ; but tbi~ map be 
mobeb fo~ tl queftlon, to fee, ttamtnt, anb to confiber of tt, 1l.lJ)et{Jer tf)tlf 1U~it of 

H fi 1 • ~rrot, b~p~nbing in 1j)adiament, be ·not iJ.l it Cdf a. Superfedeas to. tOe cttourt;but 
]J .7· 0.20 oftl)ht, Itt~ berp fit fo~ u~tobe meU abblfeb bt.rnn: ~be<l!aCeln I H.7' f.20. 

i.;t a berp notable cttafc;if tbe ~rro~ be apparent:ln a WJlt of ~rro~ bere b.zougfJt, 
we uCe to ~aiI tbe .IDefenbant ; if be be taken in ~tetution, ffJall t{Jep in 19adia. 
lUtnt bo fo, upon a 1l.l~it of ~rro~ tbere b~ougbt to ;.n;a~ tbe partp ~. tbi~ tf)el1 
tannot tbrre tlo,fo~ tf)t great belal' tf)at map be, fo~ fbat l~ altoget{)er uncertain 
bo1l.llong, o~ f)~1tl little anb ffJo~t!l time tbe ~arlial!lent will continue,. anb fo~ 
tbi~ reaCon tbep cannot t{)ere ~atl tbe partp,anb tbtlf p~obe~ a great bifferenre 
to be between a 1ll~it of ~rro~ b~tt!lbt in ~adiament)l! a 1t1~it of ~rro~ l1~ugfJt 
Bere in tbi~ ~ollrt, fo tf)at it t.g goob fo~ u~ to be berp 1tldl abbifeb of aU tbb1, 
1u{Jetl)et fo~ belop onlp, tbi~ 1tl~itof ~rro~ i~ f)ere b~ougf)t, anil tben lu{Jetj)er: 

" tl)i~ 1l.l~it of €rro~ be not a Superfedeas in it Cdf, a~ in a Ceconh beiiberanee; tb.e 
s H. ,. fol. 22. Certiorai i~, 5' H. 7. tal. 22. befote rememb~ebJ1l.lUere a Superfedeas ft)aU be granteb~ 

anb tubere not. Croke J uftice. :1{f no p~efibent tan be rtJe1lleb to enbute u~ to grant 
a Su,perfedeas in tl)i~ taCe, 1Ue ougl)t not to grant tbi~. Dvdderidge Jufiice. ':lIn 
I H. 5. ~I)e ~adiament tbere malle an 1$1ber, upon 1ufiitb tf)e ~~oredring;l 
mere ffapeb bp a Superfedeas. Haughton JutHce. 9[f I. H .. 5. be a~ it i~ relllCIU" 
b~eb, tbi~ i~ tbm a goob p~oof tbat a Superfedeas bere ouabt not to be grant
eb; tbere i.~ no CUtl) o~binarp ~~OteC~ ill a 1tl~it of errl1~ l1~oug~t in ~adia· 

IH.,.fol.2o. ment, a~ina 1n~it of erro~ b~ougOtbertintbi~€ourt~ aniltbi~l~tle[papp.l~ 
rent bp tl)e <!taCe of I H. 7. fol. 20. Coke chiet Jufiice. ~f a 1u~it of erro1 bc 
b~ougbt bere upon a :]fubgment giben in tbe C. B. we art to babe but Tenorem 
Recordi bere ; 1l.l{)etl)er tf)i~ 1l.l1it of erro~ be a Superfedeas to tbe ct£clttion tf)ere, 

ffi . 34 Affifarum, placito 7· Fitz. tit. Error" placito 81. ~ goob tafe a~ toucuing a lu~tt, 
34 A ICar. &c. of errot bere b~ougbt to reberfe a :1(ubgmcut giben in tbe ~ing~ ~encf) in 

Ireland, tbere bebateb at large,. a~ to tbe p~oteebil1g~ berein,. anb 1nba,t fiecoji:J 
i~ to be remabeb, 1tll)ere tl)e <@~lgUtt\I, anil1nl)ere a~ranftrlpt onlp oft{)e fie:: 
to~b i~ to be tent, 2 I E. l' f01. 46• erro~ ill}&adiamcnt (fJaU not be reberfcb but 

21 K 3.foI.46• bp anotber It)ariiamtllt, " H. 6. fol. 1..8,29. bp Cottefmore, tbe ~aditltl1eiltlllap 
"7 H. 6. fol. 28, err, anti tf)i~ (fiall tf)en be reberCeb bp ~arliament, & non aliter, fo~ tf)ere itt 
:29· not a l)ig{Jer cttourt tfjan tl)i~ i~; anti Co ilgrec~, tbat tl)e :J[ubge,tt de B. R. 

map reberfe tbeir oWn erro~ ill tbe Came rqrerm, 1tritbout Cuing bp a 1tl~it of 
erro~ in ~arIiament; anb Co fo~ tbhf time tbilf cttaCe wa~ abjourneil : ~t ono~ 
tbcr time George Cr?ke.) & Nov, took exception~ to tbe tWit of erro~, tbat tbc 
nune i~ not goob,bttng not 1tlarranteb bp tbe f)~dfbentp', tlJi~ wa~ a W~it of 
l'tro~ to remobe a fieco~b upon a ~ltbglt1rnt giben, inter, &c. befo~e ~ir Tho .. 
mas Flemtning, Imilit. capitalis jufiiciarius ad placica coram nobis tencd' affignat',&c. 
~bht left ont, fo tilar bi~ allbirion i~ bere omitteb anti lcft out. 2. fo~ tbilr in 

tbi$ 
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tbi;tliUZ{t of e~r(2)be batb matle no mention (a~ be oug))t to babe bone) 'between 
1ttbat p-erfon~ tJ)e':lnbgmcnt itta~ giben in certain,it beingllot bere ffleweb 1tlbo 
hta~ tOe ~Iaintiff)antl1tlb(J tbe .IDefentlant,anb tbi~ contrarp to tbe aeginer)~ 
to a W~tt of err.n b~ouglJt in ~adiamen~. 3- fo~ tbe omitting of rfie ~ountp (f 
place bjf)ere tbe ~ffife 1tla~ t~ken; bere It tJ1 gen.era[~p) ad. Affifam no/ham at 
Norfolk; aIfo in tJ)e ccrtiffcatton of tbe rcco~b, no tlnte t~ IilUtteb 1uben, anb fo 
tbe p~oceebing~ errOllegU~:~ut if tbe DD~it of erro~ be goob, pet tbt~ t~ no ranfe 
f.o~ to nap tbe eremtioll,tbi~ m~it being onlp fo~ beIap ; anti tber£fo~eJe£i.ng tJ)at 
.nop~efi1lent ran be ffJeitteb to llap etcc~tion,tbe ~oltrt b.1a~paapetl ~o grant e;re~ 
cution: ~be rule of all tbe ~oolt~ betng, tbat 1tl{)ell all erecntton t~ ~nce Uapeb 
bp a SuperfedeasJ not to babe allotber Superfedeas upon a fecolll) 1u~lt of .erto~ 
I1~ougbt,beillg itt tbe tafe of a :1(utlgment gillen ,in affirmance of a foamer ~ub!l-
ment, anb 110 p~rtitlent can be if)e1tteb ill fueb a tafe to nall eremtion;alfo a~ well 
a~ be ougbt to make mention of tbe partie~ tntge 2fltrife, in tbe W~it of ~rro~, 
fo be ougJjt aIfo to malic mention of tbe 2f!ffife bere; be [Jatb bere mentioueb tlJe 
p'artie~, but not fflc1neb ltl1)at kinb'of ~mre tbi~ ltla~, tbi~ ougf)t to be certain! p 
filrineb • 'OOgainll tbi~, ~ fo~ tbc Superfedeas it 1tla~ argueb up ~ir Francis Bacon 
tbe fting~ ~tto~nep,anb bp Davenport ,anb nrgeb t{Jat gcneraUp upon a W~it of 
trro~ b~ougbt, a Supcrfedeas i~ granteb, anti tbi~ genera! comp~ebeilb~ aU : tlJat 
tlli~ i~ tbe rule anb p~attice, of 1!aw,anb to tbi~ purpofe iJi 6 H. 7 -fol. 15" b. ~n 
~~fopn~tion fo~ tbe !iing inrDe <llxcbl'q~el: ~~amberbefo~~ aU tbe :l!ufiiu~, a· 6 H .. f. s.b' 
gamll tltber~ ~errbant$-ntangerp of ttJ~ ~ttn -parll, fo~ btber~ SJtEJcrcbanb13e~ 7 1 ; 

~btppdl anb llot <!!uftom~b) ~tocef~contit1uebJin 9[ubgmcllt giben llgaillu tDttu 
fo~ tbe jting: Upon tbh~~ tbep u~ollgbt a lU~it of ~rro1, returnable befo~e tbe 
9!o~b ~~anteno~ ani) ~uarurer, at a llap ccrtain,t1t iUbicb bap of tbe returnjn£i~ 
tber tIJe (tbapcello~ 1t!l~ I~ttarurer came,tlntl Co tbe fame biftontinueb bp tbcir not 
cotnin{t; anb fo upon a fetontl anb a tbirt! 1tl~lt of <lfrro€,all bifcontinueb bp t~cir 
not coming; tbcre a Superfede2.s p;apeb anll atnarbei) upon tbe thirti w€it of ~~ 
ro~ : $1[0 tbt~ 1tt~it of ~rro& i$weU UJarranteb bp p~efitleJlt of ~arIiament,tbi~ 
I1ci\tgb~a1tm bp fo~mer lP~cubent~;tbi~ <!tare t~ rare, but famHtar;~~ to tbe Su~ , 
perfedeas,it map Ill? faib) tljat ill regatb t{Je ilioU rcmai~~ bert, anti onlp a ~ran~ 
fcript tbere, ani:! t~crcfo~c a Supcr{edeas: ~~e lliffercnce betitteen tbe ~ommon . 
iLa1U anb tbe €ibill!a1n i~ 1t1ll~tbpobferb!ltion) anta grcein tbi' <ttomn'lon Maw DIfference 
boti) l11ucb furpaf~ tbi' <tttuiI naw, fo~ in t!Jetl: 'lilppeaI~, tbe :?nppcal barf) put Hi tt:~~n t~~d 
fufpence tije berp Slubgment it felf tbere ; but at tile ~ommon 1!aitT,a WJit of ~r~ Civil Law &0. 
ro~ being b€ougbt i)ot~ onip put in fufpence t~e ~t'cmtion of ttl' :1Iutlgmcnt, uf" , ' 
que. &c. anti tbhi i~ tbe better b.tap : ~nb if it mall be fo in tbe ~~otcci)ing~ !)~re 
in tbi~ €Ou~t)H~on o. itJ~it of ~rro~ {Jere bzougf)t:ttPOh .a ~~b!Jmcnt giben in toe· 
c. B a mulro f;.mIOrr~ It f{JaU brCo,uetlUetl1 tbe 1P~ocedIll1g~tn tbi~ ~ourt,anb in 
tbe~irrb ¢omt of~adhlment,tijeramerearon,tbe fome ~a1tl.~~to tbe objection 
mabe,bccaufe tbcp fit bert~ in tbi~ cltourt,ad tenmnos certos,fmt it i~ not Co in If)ar~ 
hamcnt, ontl tbat tbet12fo~e,brrcin tfiere fuiU be a btftcrence: ~~ in anflncr to 
tbh~, tbe fame i~ no bifferencc,fo~ 110' p~ejubice can bappcn bp tbi$Jo~ if tbc ~ar~ 
homentl'lernbeb, tbepartp map t~e~ p.?oc.cc~ upon tbe ~ubgment anb trtcro~b 
~~r~: ~~, to tbe Illmffion of ~lJe allbltton,t~l.~ l~ not matenal, beill{f .onI p an atl~ 
i)tuc!!t of $O!1DUt; ani) a hl~1t of <erto~ man not abate fo~ falre :ianne, RegiHer 
fol. 17. a' :'@~efibl'ltt t~tre of a Scire facias de errore corrigendo per ParJiamedum 
upon f1 'j[Ul)gmellt lJiben in 9£ffife~ (If ftcffJ fo~ce t:tt Briftol; tbi~ ~;efibent 
comt$ not bom~ tp i~e ~afc nom ttl qurfhOll, no~ l~ ,mp lIDarmnt fo~ t{}i~; 
Durin t!jeolb. book Entries, fo!. 30 2, tberei~a i)irett~~erJi)entofa1tnit of 
~rro~ in ~ad~omfnt) to r!'lletfc a 9[ubgmtnt gtbcn in tbe ~ourt of tbe B. R. i!:~ Old ,Book of , 
!i;i~ cafe fjcre ~.~; tbrn a~ to tbr dJiet In.after, tulJet~er tge hl~tt of crro~ iJere in entnes, f. 302• 

It fdf, l~ not m j[a1.tl a -,uperfedeas to tbt~ ~ourt,fo~ to nap Illrecuti:m, tbat tije 
Came i~ a Superfede!s; t!)e reafon of Flowerdews ~arejin I H. (. fol. ,j! 9. & 20. botg I JI.1. foi. 19. 

, ~ 2. p~obc 20, (<Yr, 
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p~o1lt tl)i~, tubo briug in a lID~tt of ~refpaf~, tO~i)tmndJ ilJ B. R. ~ttb in ~X-£tutt:: 
ott, deliberatus marifcallo poHea, 'be b~ouabt a W~tt of etro~ tn 1j)ar(tamcnt, bitc~ 
cub unto tf)e cbief :llu1iice~t(1 tertific t{}e ~2totb in ~arIiament it.dilate: ~t l.tm~ 
moneb tf)ereamongff tbe 9(uilge$J1nbetl)trfirtl bl::ougbtnot to (fJe1tl U11to tbcm 
tljere a deat anbp~eO'nant erro~ in t1)£ ~eco~il;fo~ otber1t.tife,ag it i~ tbere Cait',alI 
tbe rtto~blt t{jeu bp lID~it~ (If. erro~, migl)t .fo be b~~ugl)t in~o tge J)adiam£J1t, ~ 
tbere tbe partp in tbt firll ~ttl0n mtl.II be Wttbout ljt~ .ex-eqttton Itp aU tbe :3(Ubg:: 
e~ ill tbe ~tclJequcr ~l)amber to tbt~ purpofe; tbat 1n fucb a tafe firtl to babe a 
;'2!5iU inbo&feb bp tile J!ting,anlJ upon tbilt tlJe <!tlJantenO~ mall make bim a l~~it of 
<!\:rro~,aJlb tbtn tbe tbid :Jluilice of tbt B. R. fball It~ing 1nttb Dim in Parliamento 
in cam~ra Parliamenti intra dominos, tbe faib m~it of ~rro~, & pr~djctam billam fie 
indorfatarn, aUb tl)e htbolc trion, in quibus continentur placita, &J>rocdfus, in quihas 
fupponitur error, ani) t{jere fball leabe tranferiptum totius recordi, & procdfus cum 
derieo Parliamenti; anb tbe cbief ~utlite fban b~ing back 1tlitb bim all tbe' Caib 
roUlt into tbe B. R. fo€ tl)at tf)e tIi.oII~ concern otber lllatt~r~ ; anb alCo fo€ tl)at tbt 
c2!ourt of B. R. map afterWarb~, 1f tbe :l{ubglllent be affirmcb, p~otetb to erttu:: 
fion ifit be not bab b£fo~e ! ~nb two reafon~ are t!Jtre gibtn fo~ tbe b~inging 
Imdt of tbt &CO€i) , anil leabing tl)er£ a ~ranCCript. I. ;Jl;ctaufe t{)t fame Call:: 
t~rn~ otber mattcrlt. 2 .. (Wbitb iltcf)ief) Si judicium affirmetur, potcH progredi ad 
executionem,Jo t{)qt Dp tbi~ in tbat interim,t~ep conIb not p~oceeil to erecution, 5' 
E. 2. Fitz. Tit. Error, placito 89· tf)e cafe of umobing a fieto~b out of Ireland, tbep 

'5 E. 2. &c.' to p~oceeb tbece to ttctu~ion af~er ~ubgment affirmei) (Jere, 20 H.6. fol. 4. a 
Scire facias fueb out of a flne agatntl t{}e ~enant tuba 1ua~ ferbeb, tbe bema.n~ 
bant p~apeb eretution, anb fo~ tbt ~enant a ~it of ~rro~ 1Ua~ call in 4€ourt" 
to. temont rbe;reto&bin B. R. bptbe:l{unicr~: not1nitbnantJing tbt~ Scire tacias~ 
tne ouglJt to obep tlJi~ 11f)Jit of ~rro€ j anb to Cenb tbe reeo ~b in B. R. anb bp tfJi~ 
our·banbltaredofebup, aniltue tannot p~octd.)inregarb tf)at ourreco~ i~ re;: 

Ii H. ,. £01.19. lllobeb; t~i~tbtre fo faib bp Afcough Jutiice, flnb fo agreeb Itp Newton, 2 H.7. 
&c. fol. 7. Granchams cttafe l tubo wa~ tonbemneb lJ1 IDebt, b~ougbt a it~~it of ~~ 

ro~ in B. R. illlb bifcoutinueb tlJi~; tbe ~laintiff bab bilt ~r('tutioll, anb a Ca. 
pias ad fatisfaeiendum againll tbe partp, &c. aftertuarblt in tl}c fa~ 1¥1ll, auo:: 
tIler m~t of erro~ tua~ b~ougbt de Recordo quod coram vobis refider, erro;~ af. 
figneb.~. mitt a Scire facias ad audiendum errores : 9!t i~ tbereCaill, tbat bp tfJi~ nrID 
1ID&it of ('rro~, not1nitbffanbing tbe ~te,ution, tlJat tbe banb~ of tlJe :J1afttrc~ 

~1:g\~i:4' ate tIofeb ad ~aciend~m a~iquam eXi:cutionem, 21 E. 3 .. fol.1.4. toucfJin~ tlJe fame 
Dyer fol.244 matter; anll tn 7 & 8 Ehz. Dyer, fol. 244, 245· plaCIto 6,. ~f a W~lt of ~rro~ 
24S. 'pIa. 6~.· bt bdibereb to tbe cbier 9[uffice, o~ to tbe ~[erlt of tIle 4rreafurp, tbi~ mall 
1.5 &'4'£ 21.b. tlap tbe atUatbing' of ~rectition,I" E. 4. fol. 2 I. b. atro~bintlIp; a m~it of l'r-

re~ in. c. B. returnable in B. R. if tbe 9!ubgm£tlt be affirmeb', tbe partp ffJaIl 
fue ~~eClttion in B. R. anb not in tbe C. B. anb tbe m~it ilt tbere rCC02t1cb, &. 
procdfum cum omnibus. ea rangentibus nobis mittatis, fo t!Jat .bp tbi~ l~~it of crro~J 
tfJe banb~ of tfJe :lulltce~ are fo~edofeb, a~ to bo "-f~rcutton; otbertutfe it i~ of 
a W~ttof erro~ in tbt ~);dJeqlltrJ returnflbIe befo~e tbe cttba~tello~ anb ~rea:: 
furer to ameni:l tIle lIioUlt, anb after1Uarb~ tbep in tbe ~cbequer to bo ~rtmti
on· ~t anotber time Hau~hton JuHice rd)carfcil t1)e cttafe a~ it tlalltJ~ in cttottrt 
upon tlji~ W~it of errc~: ~nb 1nf)etljer tbtlt lID~it of c;:ro~ a~ it Ijere btougbt~bt 
fuffident t~ rell10be~be 1Ti'ccO~b 0& 110t, i~ tbe fi~n @ncfiion .. ~~ to tbi~ }19~it 
of etrot, fibe ~rceptton~ I)abe been taken unto tt ~ ~be m~lt of crro~ a~ it i~ 
bcr~ D~ougbt t~ 110t ircob, attn fo~ on~ caufe p~tt~ClpaIIp: rm:l)e firll erccption 
ltlbltb batb been taken, walt fo~ tbat tn tl)tlt lW~tt of rrro2, it is' tlot ctP~cf:: 
feb lttl)o 1Ua~ J)Iaintiff, ani) tube JDcfcnbant in tbe "lnffife. ',t)CCOllblp, bft.mft 
it i~ to remobe anti to tertific tlJe reco~b,rub figillo vettro;tfJe lID~it i~ goob notluitf):: 
ilanbinl.l. tbefe tWo erctption~: rqrbe ffrtl. ttception i~ againft c:rp~eflt ~~cfitlcnt~, 

l?~N. B. f. 24- anb agamtl t{Jecommon tOUtre of a IW~ttof erto~,. F. N. B. ff)l. 1.4. ill a lW2it of 
crro~ no mention i~ matte mbo i~ tbr }i)laintiff 01 tbe )Dcfenbant ; anti fo i'it r~~ 
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tomman rourfr bere. in a .m~it of erro~, to f!tV inter fucb a olte t1lt~ fncb a Cl.ttc, but 
1ttben llel~ondttbe~ ad damnum, tbert~o nOllunatr tbe po~tp Wbot~bOm,nlficl:J; ~ 
t~i~ i~ tbe common (oune all~ rtPct!cllce,anb Co tbe lID~lt t~ gootl notwlt!)l1.onh:: 
it:tgtbefe tloo <e):crpti1in~, ~ell111 811atntl tbe l&~efibellt~ ~nb common. et'~cttcnce 
alfo:€IJe otger tl.t.nJ:et~rion~ 8,re not fo matc~taI to be tu.fculTcil at tbt~ tUllC ,btu: 
inJPadiame1tt,b.1brntbc!f1eco~b l~ rctnobe~ tbltber; but In tbe regar~ tf}nttijrfe 
~:rceptton~ babe been olfo taken to tbe lJ1)~tt al1,brfote,:l[ balb tile l~~tt, fo~ t~('fe 
<f:rceptton~ not gOGb; tbe one ~:rception i~ foZ tb~ omiffiolt ~n tllc lIDarrant of 
tbnr €Qmmiffion, a~ to fap, per breve urtotnlv, .Itt regarb It tUD,P. be fin: ~reve 
per bilt'm, a~ 1ttell a~ per .breve, anb tberfo~etbt~ tl1 ~o be (fJdl.1eb In tbf 1IDn~ of 
~rro& anb tbil1 to.l1c fo, !~tueU 1U£lt~t1ntdl bp ~t(fibent~: :Wnot{)cr ~rrq1t~on? 
becald tbat ill tf)elID~it of erro~ tl)tre t~ no ll1i?nUOll mab~ ttl bJbat place tbe ~f" 
fife of obd ~tlTciffn1t1as taken, anb tbi~ ougOt to be et'p~elTd) fo~ fbc mOJe 
certa' 'tp,anb fo~ tbefc tWo t):ccpt~on~ tbe W~i~ i~ not goob ; but t~e g~cct l\(Ufi; 
of al 1ttbp tfJil1 W~it of erro~ .bere t~ !lot, goob, 1~ fo~ tbe appareut.\lar~£utcc t~Jat 
i.tf It tlttren tbe WJit of erro~ tn ~arhalllent, anb tbe lleCCl~il of tfje 2nmfe. tahen 
cor; m Tho. Flemming milit. capital. Juftk. ad placita coram nobis tenend. <1fFh';n(Jt. & 

*
an. Dodderidge, milit. Juftic. ad placita, coram nobis tenend. JfIignat. :1:n the 111)?it 
erro~ in JlarIiantcnt, fo~ to remo\le tOe lleto~b, tbe abbttion itt tbe ~(jmmiffi(ln 

g omitteb; anb after tbe ttmnl: of flemming, coram nobis, i~ t~}~re omittc~; ilw: 
tlJi~ i~ etp~elTtb afttr tbe narue of Dddderidge ~ anb tbi~ h-: a lr: l~;:!?dallHlrtfmrc, • 
aub tbi~ i~ (ucb a biffcrence betltteen t~e m&tt anti Atbe nCCi)~tJ, r: Ii i: fn t~i ~ t0e 
Iltourtbatb llofuffiricnt ltI),!rnUlt fo~ to rcmobe tbc arco~b! (~!Jd2 L';~,;e HJhtgp 
are to be t.1bferbeb in a ,ltE)&it of trro~. I.:lIt 1.$1 to be rigb{p i1Dfc ~bcl), bcfo~2 'three things 
1nbom tbeplea 1tlal1 beIb.2. :J[n1tl~atmanner tbl~ b.la~ lJeib. ~r.b 3. ~ft1neflt to be obrerved 
ltlbat perfon~ tbi~ 1tJa~. fl'i~ tOe fidr , ilCbt fat~e t~ p~obeb bp ). 8. H. 6. fOl. I I. in a \Vm of 

erro~.in tbe C. B. to remobe tIle 1licto~b; tbe m~lt ltta~; Rex JObanni Prifot, capi. E~r~. 6 ( II' 

taliJufticiario nofiro de Banco falutem, q~ia in recordo. & proce1fu ac in reddicione 2. , •• • 

loquela: qua: fuir. in curia nofira, coram vobis,inter, &c.1tl'~l?rea_!;1 tbe .w~it f{jemlb babe ' 
been, coram vobis & foelis vi::Hris, tbe acco~il .anb ~be £ioU.S' being aU of fucy a 
fo~m, anb tbcrltfo~~ no (ucb ltieco~b t~ere 1ua~ 111 tOt.~ place, fo~ tfJut aU t!)e $Ie.: 
toti)~ bere are, Coram Johaoue Pri1ot,& faciis tuis, fo tbe .w~itbdb to betnfuffidrnt, 
anb tIle partp tbere 1tt:l~ i)~i\lcn to babe a ne1t.lll.!}~it of erro~ ! ~ttb (0 in tl;2 <!e,r:: 
rbequer,iftbe ilD~it b~ Rex. The{a~r .• & Barombus tC;:lccarii noHri faluttm, quia &c •. 
in recorda, &c. qua: fUle coram VObIS,&C. ani) tbe recQ~b~ t{)crc nrt coram BlrOnil)us" 
anb not coram Thefaur + & Baronibus, anti tbc~cfo~c bab. fo~ t!Je tbrrb, between 
1l1bQt pcr~OJl.~. 9. H. 6. f. 4+ John Fral~kner tlCttl3rn of !:-ond.on , btougl}t II m~it of 9 H. fol. 4; 
jDebt .agmnfi a moman, a S' ete~utrtt to onc B. anb m t~l~ recobrr-$; ffJl' fmng~ 
£l m~tt of erto~ to tbl? cbtrf 9(ufilce of tbe c. B to babe fbe rcCOtil fltought into t{je 
tIJt ~ol~tt of B. R. ~p 1t1b~~b tbe trcOttl tthl~feht into tbi? B. R. flub tbr ~!llllire~ 
tb~re tub fee tbe W~tt bp ltlglCJj tbe reco~b nunc btfoJc tbem ; lubteD IDdit luiil1 
fnlfe, fo~ tbe fame ~a~ of a rrco~b inbttb 1t'Ia~ betlnrcn t~e Woman, nnll B. tfJe 
fil!cftnto~, 1tlberca~ It moult! babe bec!l bet~f('h tOc l1.G}oUlnll anb tfic faibj.F.l1l111 
fo not !Joon , attb fo tbc. rcco~~ came .ttl W1tbout anpWarrant tp tbe :1:untU$} , 
anti r 0 no reco~b bp tbt% lW~lt remameb to B. R. but 1ua~ mH in tbc c. B. anb 
t{jercfote tbcp bloUib not p;cuehnnto tbe erro~~ : ~ben a~ to tbc mrmncr tbid 
ongbt alfo to bepurfuaur: ifit 1tlil~ per brevetbi~ ougbttbcn to be fo' anh fo if 
it 1lln tj' per Billam, tbe W~it lJur;bt to be ncto~bil1gIp.!; tlntl fo if it utilj line bre-
ve ~ tbe W~it of erro~ iliH ougijt to Ite purfuflut:' a~ fo~ tge mOJ1l1fr as' to 
t'bi~) 2. R. 3· f. 2. ,b. C?llins t1!0rc , itt a 1t~~i~ of crro~ ~fJe fame ougbt to. t,ltlrfuc 
tlJc m~nttrr, anb t~ crro~ be atebgcb to be 11~ tbefe potnt~, tue r;:frl)~i:J br fuell 2 R. ~. fol.2. b 
n m~l~ of crro~ t~ !tot ~o Ilr. t~mo1ttb, If t~e r~l~e barb barp in nn,~ of &c. -
tbefc PQlttt~ ' . .i?o bc~c; ttl tbl~ P~ltlCtp~1 caft., t~e ni)~t tlon {trfo~e i% pnrt of bt~ 
llall1~, a1t~ tbl~ t~ mtn~he~t oub nottu~tbna1tblnlT t~t~ apptar~ to be aU onc, pct 
( a~ It ougbtto be ) tbt~ l~ taot purfmng tbe oJtguH'tlrrro~b, tutti tOcJ:l'fott' not 
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!JooiJ~ {m~ it batb been fait" t~at tbi~ i~ a barianc~, onlp in poil~t of Curplufage, 
Club itl tlJt~ reg-arb, tbe fame t~ not fo mucf) matcnal, but .not1tntbffanblng tbi~ 
anegation,tbi~ bariane f{JaU make tbe w~it to be bttiou~; a~ toutbing tbh1,i~ tbe 

!l Eliz. Dyer, ~afe ill 2 Eliz. D~er, f01. IT)· ~itJohn P~rre~ 1Ua~ ou!Ia1tte~,. upon a 91ublTtlle~t 
fO!'IH placito ttt jDebt, 1tlbere tn tbe ~~tgnal, tbe ~latntlff bab bt~ abbttton of Sadler~ ani) tn 
16. &&. tile Scirefaci~s, fo~ crccutioll, it b.la~ Salter, a W~it of erro~ wa~ b~ilugbti in 1tlbicb 

tbe ~Iaintiff wa~ namcb Salter; tbi~ W~it .1na~ birettdl to ~ir Anthony Brow n 
~ bp name, t!c. de errore, &c. anb tbi~ 1ttitbout warrant, in rrgarb tbere 1l1a~ no 
~I~~~a~~~l' Cucb o~tginaI, be 1tlll~ tl)erefo~ye l?f,nfO~tCb to b~ing a l1e~ 1u~~t of l"rro~ ; anb pet bere 

11la~ a bariance oulp ill furp,u agr, (S) in tte alias dklUS. ;. Affifarum, placito 17. 
John Capellanus of tbe (t{)urcb of Dale, lI~ougbt a W~it againn A. upon trabcrfe of 
tbe ~ttion, it 1t1a~ fouub Bgtlinff tbe jDemanbant, tuba b~ougbt an ~ttaint, up 
t~enomeof John PaTron, of tbe €fjurcbof Dale, .anb fo~tbi~ bariance~bp ~Ubg:= 
mcut, tbe W&it abatcb, anbpet tbi~ tna~ a bariancconlp in ~irtumfianct. 39 E.3. 
agrel'~ 1nitb tbi~ ; tbete Cl~ricum fo~ Capellanurn, bdb a material bariance; lIut 
it batb been ®bjl"ttei:J,tf)at tbi~ ffJouIb be gooh {tp wap of tbe relation of tbe 1tloth.~ 
ad placita,&c,& Johanni Dodderidge, Unius JuHlc.ad placita,coram nobis tenend.affignar. 
tbtlt tDi~ Ian'daufe ougf)t to babe relation unto Flemming alfo; but tbi~ cannot ue 
fo, fO~ a~ tf)epbabe in tbeir<iI'ommitrion, t1tto febtral abbition~, fo tbefe!1orfl 

• ougbt to be fpeciaUp llfuneb in tJJc 1n~it of erro~, ani) fo~ tbe omiffion of tbi~, t{)e 
1u~it i~ Itot goob ; anb if tue ~eco~b bab been tl'mobl'b bp tbi~ 1u~it" tbhf flali 
been fo bone witlJont anp marrant fo~ tbe fattle; anb if it be fo tfjat tbi~ wltr 'of 
erto~, fJl?'tC b~ougbt, i~ not gooi.'l ; tben bete i~ all enb of tbe cafe, 11Jitbout faping 
tlnp tl)ing til' tbe otber matter, a~ toucbinll tbe Superfedeas, but polito, tbM (bi~ 
1n~it of rrro&~ a~ it i~, ttl' g'oob, tben 1tlbetbr[ a Superfedeas ",aU be granteb~ o~ 
ltot)anb 1t1{)etbrr tbi~ 11E)~itof trro~ be a Superfedeas) of it Cdf~o~ not ~ ~~ to t~e 
fo~ce of t~i~ 1tt~it of etto~~ tbe fame i~ of Cucb fo~ce) a~ tbat bp-tbi~ 1tt~it of er;< 
ro~, our banb; f)ere are dcfeb up, a~ to flJe boing of etcclttion, tbi~ botb nap fre
cution, anb tbh1i~ a Superfedeas, in it~ nature ani) tbi~ barb not bem muci) hJit[!:~ 
fiooh, nn~ gainra~i:I ; but rubat nap of frccution tbi~ i~, aU c~petimc? Piobe~ 
tbi~ generalIp, a W&it of erro~ i~ of tbi~ nature; aub if we balle gtanteb o:c· 
tution, a Superfedtas map well be granteb, ani) tbi.$ i~ tbe tommon coutfe. ~iU' 
il1fcrio~ cl!l1urt~, art to ilap e~ecution} after fl wJit b~ougbt, in a bilJf)etr.ttontt, 

9 H, ,. fol. 13: .ani) tbi~ appcar~ bp 9 H. 5'. fol. 13. the AbQot of Sr, Albans cafe, 1uf)ere a feconil 
&c. lWit of. erro~ 11la~ tbl"te lI~ougbt} anti tbrtt it i~ faitJ, tbat a 1tl~it of etrOt i~ a Su~ 
6 Hr 7- f. I .h. perfedeas oftt fdt to nap £~l'cut~on upon tbe :l\nbg!l1cnt) atl~ ~ H. 7 .foJ. I.5~ b. JJe-

) S f o~e rememb~cb, tbe bert a~olt 111 tue 9!atu, fo~ tlJt~ POUlt, It t~ tbl'~e fmll, tbat 
tlJc :J!ubge~ ougOt to nap c:recutiott, after a '1l.1~it of crro~ b~oug~t UPOtt tbdr 
'91ubgmcnt ; fo tbnt it appear~ berp plainlp, rbat fj Wlit of crro~) ({eutranp 
b~ou!Jbt, 1~ in its nMure a Supertedeas. .;:$ut fije qucffion'bcrc in tbi~ p~indpftI 
tare,t~ gromti.l~b upon tWo reaCon~;bfrc t~ crro~ upon l'rro~)aftcr t1110 t1ffirmntibe 
'91ubgment~, anb a Superfedeas grantcb, onre befo~e, lnbctbct nolu in fncb a caft 
a~tbi~berehf, tbi~W~itof~rro~bere, man I)abl' tlJcf£unet10lucr ~ fo&ce a~ otbet 
gl'nerol1tl~it~ of ~rro~, a~ in tbe c~fe of ~tt ~ttaint, between h.l~~icU, anb tbc h12it 

s H. 7.[01.2:: of crro~; af to tbt~ matter, tb~re t~ 110 i)lftl'r~nCe, but tl)cp atc aU one. 5 H'7.t.2~2. 
p~obc~ tbt~,tbe tcafon ti)erc 1I1ben,tfjat il tn~tt of crro~ ffJaH be a na') (If c):ccution, 
is,fo~tbat banging tOe twit of erro~,it ffani.l;i inl'iiftrrmtJJoiu t[lc ~OUtt tum bf~ 
!ermine ofJlJi~ matter} hl!letber tfjcp win affirm, o~ re\.lcrfc tIie -<jJui)gmrnt flub 
tbetcfo~e,!.foobreafon to ff~p tbe erecution ill tbe itttl.'rilUJAnb tbl?rl'fo~e t~e il~uI1Ie~ 
Jttf~ of tile 91ubgmcnt,buug tOe adt reafon to malte tOe i)iffcrl'l1ccj~ no unfOll at 
all, no~ inafte~ onp i)tffereMC~ a~ to tbi~;tbc feconb re~ron matlc in tl'garb tfJat rbe 
boilp ~f tbe fir~o~i:I beu rcmaln~" anil ~nlp. a tranftrtpt of t(Jc !lieco~i:I r('main~ 
tf)cre In }\)adtamcn~;anb tbat tbl~ w~tt of erroz map oulp be fo~ tbe grl'at£r tldap, 
ani.l t~etefo~e,L'~l"cuttol} not ~o lie ffapeb: lIut tbi~ 110 ~cafolt at aU, no~ pet mnhc~ 
anp blff'erentL',tbougb It be in ~acltament.fo~ a,~ tbt~ l1!ourt brrt batD ~(urirnitti 
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on obtt tbe €ourt of c. B. fo tIle bi1JIl €ourt ~f ~arliament tlJan babe t~e fame 
:J[urifbittion ober tbi~ cl!ourt ; anb a~ a Watt of . trr~~ bere b~ougbt, ffJaU be a 
Superfedeas, to ftap ctemtion upon a :J[ubgment lltben t1l t~e C. .8. Co a 1u6it of er
ro~ b~oullbt in ~arliament, upon :J[llbllllll'nt glben bere tn tbt~ €ourt, ffJaU be 
aIro a Superfedeas, to ftap e~ecution {lere, anti no bifierente tfJere i~ at aU betWeen 
a w~tt of erro~ I1~ougljt bere, anb a w~it of ~rro~ b~oullbt tfJere; a~ to tbi~ mat:: 
tet, tbe attt{Jo~itie~ in potnt, are but feW, anb babe been bcfotercmemb~eb, but , 
tbi~potnt i~ [uUp betermineb bp t{Je book of I H'7' fo1. 19 .. 20 .lttfo~rrrmell1b6L'b, I H. 7·f. 19-

SiJudicium affirmetur poteH progredi ad executionem; outof tbt~ map well be COnttt~ :20. .. 

eb fl berp ftrang Warrant, tIlat in tOe interim tbep ougbt.not, if affirmeil, tben~ 
&c: tberefo~e befo~e :J[Ub !lment be affirmeb, not to p~oceeb. '~~ to tl)e granting of a 
Sllperfedeas. tl)e fame j~ not requirite,fo~ tl)ar tbe l1l}~it of erro~ i~ in it Cdr a ~uper-
(( deas;anb Co' ntlttuitf)llantJing two of tl)e etception~ taken, tbe w~it of erro~ bere 
b~ougbt i~ not goob,but fo~ t1tlo otJ)er of tile eX'ception~, tbepijre goall, anb of 
fo~ce, ltuttl)ep cannot now come P~OPl'rlp in qneftion befo~e ll~; 1mt fo~ tbe fift{) 
£rception, tbe1tl~it of l'rro~ i.~ not goob, anla fa a~ tbe cafe noW llanbetb, if tbh~ 
1tl~it of trro~ lfJall b£ bere abjuilgeb bp Ug to be bab,t{)en tbi~ €OUtt i~ at hbcrtp 
to grant e~etution:anb Co tbe 1tl~it of erro~ being bere bab, anb bitiou~, e~ccuti:: 
on tb£refo~t ougOt to be granteb. Dodderidge JuHic:e. rQ!1tlo qllenion~ babe been 
beretnobetl, I. mbl'tbettbi~1tl~itoferro~) ag it i~, be a goob warrant to rcmobe 
tbe !til'co~b ~ 2. Wbetl)et tbe trOUtt ({JaIl grant execution upon tfieir '9lubgment, 
o~ {ball grant a Superfedeas to llap tt£tution ; anb hlbetber tbi~ W~it of errOt be a 
Superfedeas of it Celf, to tbi~ 4!ourt, to llap t):etution, until t!Je matter be t{}ere be
termineb in ~arli&tnent~, ~o tbi~ W~it of erro~, 5' e~ception~ babe been tanr", 
tbat tOe fame ({Jan not be goob; to tbefe ~ ({JaU fpeak, tOi~ tafe 1ttitlJ tlJe circum" 
llantl'~ oI1Cerbeb, i~ berp rare; tl)ere being but feW book~ anb ~~l'fit!tnt~, in 
t{}e point ;t{)e w~itof trro~ {}tre i~ goob,anb a fuffitiellt warrant to ul1 to remobe 
tbe reco~b; a~ to tbe e~ceptton~ tbat babe been taken; tbe firft anb t~e fourtb are 
agreeb)not to be n)atetial ; toe tbirb ani) tbe fiftl) infifftb upon,a~beillg on1p ma~ 
terial,but tf)cfe art mo~l' p~operlpto bebeunteb in 10arhament, anb not bl're;a~ 
to tbefe ,no reafon batb been siben,to nap tbe remobing of tbc llieto~b ; tbe fecanD 
('~ception hf tbe mon materialetception ; 3Firft tbl' Sule i~ put, Coke 3 • pars fol .. 
2. in the Matquefs of WincheHers Cafe, out of 9 H. 6. foI. 1. anil tbe fame affirtncb Coke p rs 
i117 Atlifarum, placito 5', anti 26 Affifarum, placito ~ I. anti to be agrecb, tl)llt ge:: fol. 2. h-~ 
ncraUp in aU ·cafe~, 1ttf)ere a man i~ to e~ccutl' a JJicco~b, o~ to bef('at a Jtircj)~b) _ 
tbere no barian~e ougf)t to be between tOe 1tl~it an1:l tf)e al?('o~b ann in 3 H. 6. f. 9 ~{t 101:- I. 
I6. a. !f)i~ rule t~ tbere alfo affirm~b, hlbere bp p~ltoo, if tl)e 1U~it of £rro~ fte not ;. &/ aClto. 

atto~btng to t!le firft reto~b,tbe 1tl~lt ifJail al1ate,ltt t!le cttaCe put out of 9 H. 6. [4. 3 fL 6_ fol. 16. 
it i~ b1'rp apparent,tbat'tbere 1tta~ no 1u~it of erro~ fufficient to [('tUobe tbe reto~b, 
fo~ tbe h1~it t{lere mention~tf)e [uit to be bethtcenotber pcrfon~J contril1=p to tije 
rrto~b,ani)Conottberat\le reco~b, i111 & 2 Phil.anb Mary. Dyerfol. lOS, a1u~it 
of tt;ro~ b~IlUl'fbt bere, upon a ~lt~gment. giben in a 1n~it of entrp in t~e poi! 1 & 2 Ph. &: 
agamft, &c. III ~be. C;. ~. tbe o,~tgtnaI b.l~tt of errot 1tta~ de Loquela qJa: in curia Mary Dyer, 
noltra, & coram Jufhclams nofim, & per breve nolirum, IOter partes prxdi&. flni) fol, lOs. 
tbe 9!ubgment, anb tbe l1ieco~b 1tla~ giben anb entreb, anna 37 H .. S. autl tbe 
1tl~it of erro~ 1tla~ b~ougbt an no I E. 6. anb tbi~ abjubgeb to be no Warrant til 
retlUlbe tbe r£co~b into tbe E. R. to tl)i~ purpOrt i~ 9 H. 6. f91. 4. anb 2 R. 3. :01. 2. 
Collins €.aCe,anb 4 & ) })hil, & Mary .. Dyer, fol. 164. a rcco~b wa~ remlllieil, ani) 9 H, 6. fol. 4: 
b~ou!J~t tn ~. ~ •. 1)ut of a €ourt of tlltCleltt llemefne, in tfJc ~ountp of Darby, per bre~ &co 
ve de falfo JUdICIO, ad fed.' &c. verfus, &c~ tbe h1~it Wag, fub figillo tuo, & figillis 
,quatuor legalium hominum ejufdem curi~; W{Jere it {fJouHl be, fub figillo tuo, & per 4 H. 6'. fol. 4' 
quatuor legales homines ejufdcm eurire, fo tl)at tbi~ i~ a materialbariallu, upon 
wbicb rcco~b tl)ep toulb not p~Ote£b, anb bp 4 H. 6. fol. 4. per omnes juHiciarios,in 
fud) a cafe, wbere matter of fubftance i~ wanting itt tbe 1tt~it (If falfe :Jlubg:: 
ment, o~ in a Wtit of crro~) tl)at tbe ~laintifi f{Jall ba'be anotber tWit out of 

tbe 
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t[Je OiClncery, birettti) unto t'ije:Juffice~, de Banco, retiring tUe matter, ~nb tom~ 
mantning tbcm to pJoceeb tn tbe llifmffing of tbe ~lClCO~~, in tbe mt(:(iJ~b) !juod C01> 

"' EIiz, Dyer, )Tam vobi, rdiciet. 2. Eliz, Dyer, fo1o lin. Kirk') cafe. John Kirk ;")adler, b€ougbt tttl1 
foJ. 17 "t!IC, :a!lttion a;f fJlg~dnn PaH~r-, mba b~ougbt a w~it of IZrro~, biutteb to ~it An~ 

lthony Br.ov\ll1, t~itef 'j!uffitt IOf tbe Co B. befo&c tgereturn of hlbitb, be wa~ temob}~ 
fil, flnb ~it James Dyer, mau!? tbitf:ltuilice tbere ; tbe @~tgina[ 1tta~ Sadler, but 
in tbe ~toref~, (utb in tbe W2it of trroz~ be wa~ nameil Salter; alfo tbe W~it 1ua~ 
f:ilirettdl to (me cbief :}ruffiCt, tutil anotbcr cl:lief~ufftcebib certiffe t!)eJiiecoJil) 

-.:. tbi~ wa~not gooti, but {Je :wati fl'.i&teb to b~ing a nein W~tt of erro~, De tec0rdo~ 
quod coram vobis refiJet, 2 Eliz, Dyer, fo1. 180. Caverly implil?£llbtb B. fo~ .IDtflt Up:: 
(Bn fm ObH\\!othnl, i?nbo~feb wfrtb tonhition, til fabe tim Wit~out bamage 

;of!i:~, Dyer, toUt~ing ttj!ti fllWltmt of tbe Jbbercifftakk de S, in comitat. Ebor. ~uilgment hla~ 
gU,1lCn f~& tije ~Jail}lttff, upon tiji~ ~utagment, a itl~it of e~ro~ bJougJjt ; tg,t berttp 
m tblZ cufe htl1%tbl~, tije 1itt;~t of .IDdlt 1Ua~ utougbt agatnfi Blefley, anti f1l1Otbcr 
Inp febctflll ~~cdplZ~ j feberai Hlltt~ jopneil, anb reberal jubgment~ gillen, anti one 
1tl~it of ettOtJ tantum) b&njug~tto remolte batb tbe fiemJb~, fuppofing t~e [nit ter 
be inter C. querentem, & B. ani) otber~ .IDlZflZnbaJ1t~-, tf)e: lnbitfJ wa~ not giCIilb, in 
t~i~ caft) aub fo fo~ tbi~ tame Heywood chief Jufiice bib refufe to ttteibe tbe €crtt~ 
fifatitHll into tbe (Cn:llUtt of B. R. 28 H.6, fo1. II, 12. befo&erfmemb~eb_, to tbefamt 

2g H.6,:fo],x I, P1Lu:p(lfe) Co t~at ill: appuu::£? up tbtre:care~, tbat if tbe 1n~it of 'enc~ ill) barp nla~ 
lJ~" ileriaUp {tOur! t~e ~Il?co~ti tbat fncb a w~it of erro~ {pan not be a: 3 ~~m:r~nt to te~ 

mobe tbe fitm&b,fo tbat bp reafcm of fuub a bariamc) it tfmnot 0c lj~tG.t 
!fie(lO~b oug~t to fur temobeb) liut if t~1ie battene!?: be b~twz~l! tfje ~W€it,~ 
to&b)fUtb pet it i~ appanmt tnougb, meto~b(mgbt ttL bIZ t!?nrwlteb) 
f[fultt'9htg tbh~ badance) tlfJe Wtit of ej(I~l!;J iV 01U be g!lob ,tU1in~e ~ttQ~b bp tbifl tin :~,p 
ID~ temobeb. ~~ to t~e: urlll erc~pttml f:8d'tr~TI"~; fRl& tIlet it t\1ppear~ bp tue WJit~ 
m~lOl Wfa~ tbt ~~atnttff, €ln'll 1n'@riI t!)r ])efenbant in t~:; ~ffire ; tbi~ ilJ an t]:tfpti;: 

~" ~m,tut fOt turdC)Jfitp~bein{t neeblef~ to f!JiSJ~1j] tbi&i, pft t~ete are trvJef~ ~:?~i2l1i)£nt~ 
ffiztz- o. B, f, wapJ;:t fitz, J>i. B. fol. 24.lerter D. an ~ffife rcitllfJueb in ttR': fC, B, f;::-'t triJDndG 
24- D. tp, anb tberf abjubgeb, fa to~it (if erro6 b~ougbt blZre in ,·eddltione judicij loqueI~; 
iFit~o N. B, fol, 9L1~ fuit. coram vobis, per breve nnter. fueb tmb (ucb, anll botg, net ~aw.£~" lnbo wa:~ 
25. Eo ~@I].amttff'Jno~ wbe IDefenbant. Fitl. N. B. fol,2 5"' Lei tel.' B •. Hex dikcro, &':c, Cll.m nos 

llluper, &c. ad) &c. in recorda, & procdfu j qu~ fuit C0ram VOb!5~ &c. per breve Ilofirum; 
inter W. de T. petentem, & t deR. tenefltem, anti fo !Jere be n£unlZ~J W~il l1i:s$ ~1t1j:n:li 
tiff', f[ub 1U~o jDrfrmbfUlt. ~n a w~it of lCiCro~, upon a :]ubgment gtbl?n in tref· 
pftf~, imer A. & B, tf}ere it ilJ knlllum tp Q1Iirtumil£Utce w~o 1Ua~ ~Iail1tiff-, £tub 
lnbili roefenbant; Co a~ to tbi~ ettil~, tbi~ batb been rl2fo!brb to be gooil) tbi~ 
retttepZion ll10tbJitbfiaubing : a fcconb e,;ception, a~ t~i~ tafe i~, tbi~ being erro~ 
uptm lZ1Cro~, fmb it i~ to crrtiffe a Jlltw~b between fuef) anti (ucb, tntb per breve no
fhum, if H)i~ hi? ltnnittJ£JJ:uj) it :i~ not material ; f(!~ dJt acto~b i~ 1uitbout it, finglcb 
(lnt] tiji~ i~ gOO¥J i?nGug~, anb.lbatb ruffide,~tt tertaintp to be hno~nJ ~ltb we ougbt 
not to!. be leail bp, f.»~lZfli)~nt~, If tbep. b~ lti!rtb(lUt re~fon, anti tbl~ lJi.fuffidcndp 
fupph1Z[) @ttlZ! fo& a h1~tt of trro&.> If it batb anp mtenbmrnts ullt11lttf)ffanuing 
fin omiffion of fmppartbe, pet if it map appear,. tbat fbI.' fIcwtb Qugbt to ue 
terttfl~b. 19 Eliz.Dyer, fot 3 56. ~n ~nttion I)f ~obl?n[mtbtllu!J~,t bp A,. B. ~mi1~ 

. 11ee (If C. D. 1t~e partp utllmeb in dje S1(nbenturlZ, upon hl'bh::b 11. ti?t~\]trp h1t!~ gati; 
:~.!~~: D'Jf;~ t~!e ID!2fentirmt fl~Qug~t ~ w&ilt of errn:l~, t~e w~tt Wa~, [netweQ?~t<A; B, q~crenr •. aJ.lb 

F, G, l)!'fenbant, ormttmg t~e W~~b~ (affignee de C D.) Wb~t~ JI~11cn~ In dJIe hlJlt, 
ilnb Count de Covenant, ltj;CepUOt1, tf)lU tbe !1le!o~b coulb !t(at be temob~b ijp Ji:lfJt~ 
htt&it (If etro~) fo~ tf)at tben: W~l~ no rUt~ ilietOtb. Man w ood f:l~TtcftR tbi~ t~ be fo, 
f(lt tbllt t~e wo~b :Nlffignet, iP tlfJe fubfhlttCC (Df tl)e action 0( (ti)henant, to tItt 
JPlainttff", anb t~e WJtt of l'rtO~ i~ foun1t1a:!) upon tbbf iIicto&b, anb ilUg~t to a
gree IDfttb it. ~ut aU tbe otber 9[uilge$ Were of til wntrm:p (lpinhm, anc ftlfjat 
A. B, hhbtcb ifJ tbe entire name, ~;,mb rur~nami? of fbe: lDlointHf i!& fUffiti!.'udp, 
m~nti(lndl in tbe w~tt of I:U:C((jl~ (wit~l)ut tbe ~~fl~t ~bbition~ t~ rcmobt t~e !ficO);!!) 

anb 
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anbfo tbe fame f{J~n be taken gooh ,bp impIicati~n, PaFch. 20. E. 3+ Fit~. title p~rCh •. 20·E.3. 
Brief. phcito 2)" I. tn Ffcheat, tbe 1tl~tt lna$ Felomam fecIt pro qua abJuravlt reg- l'lt~. tlt, Bre. 
num,tlJe itl~it Wa~ d)aUengrb, fo~ tbat it bill not mew, ~ba:,t £ie~h~l be n~jureb: plaCIto. 25' 
!ettf)z 11ltit1tlil~ awarneb goob, nub HIllar. 31 E. 3. Fltz, otle Bnef, plawo ~27. . , 

,Baron & t::me b~onttbt. a tu~it of tliabi{{J1l1ent of I. t~e dllf~ fon flnb beir of ~be ~i~~: ~i[~;. 3· 
luife 1uhid)1tla~ rabtff)eb:<j(ubgmcnt bcmanllcl:J of tbe W~tt? f~~ tb~t tbe WIfe Bre. placito. 
being IIbing cannot babe a,n beir;bp tbe common :t!~\U there It l~ nub, tbnt It 32 7. • 
{{JaIl be intenbeb Iilptbe W~It,t:o be ~ue fon .of tbe 1tu~t bp anotb~r ~u~ba,ni), ani) 
fo tl}e lWtit belb goob ; fo bert 1ll tbt~ cafe It ffJ~ll be tmplpctr, tbt~ ~o be bl're per 
breve. :}tn an ~tri(e t{Jere are four ~ommann~ mclbc to tbe ~bcrtlf. I; ~od 
faciet tenementem illud rtfeiiiri, tOi~htto quiet tbepolTe!lion. 2. Vldere tenementum 
illud: to babe 'tbe 11lew, ,. Sun:mom:as eos per bonos? ?ce. to .fUllllllon . tbe, :1Im:p. 
4. Pone per vadios, & Calvos pleglOs,&~. {Jere S0f!1monItJj~ eapo, &c. , hlbld~ Implp.~ 
tbi~ to be Fer br,eve, nub tbt~ erce~tto~ not1tlttbnanbtng tbe lW~~t bere IP' goo.b ; 
tbe tbirb erceptton. flnb upon ltlbttb tt batb been berp mnrf) rdtcb, anb 1tlbrcl} 
i~ tbe greaten of aU tbe ren, anb pet tlot1Uitbffanhing tbi~ erception. lap aU 
bere togetber, anb tbe 1n~iti~ goob , 11lbere tbe fole bifterence 1na~ in tlje omiffion 
of it furplufage, being a part of tbe abbition of tbe name lttbicb b.ll~ but rurp!u~ 
fagc,nuper juiticiariis noHris ad Affi{as capiend.tenend. ailignat. c )ram hde1. Tho. Flcm-:: 
ruing, & Johan. Dodderidge,&e. ad Affifas tenend. atEgnat. tbi~ refer~ totbcm batf), 
anb fo goob; tbi~ i~ onlp it benotation of tge name aub of tbe perfolt,antJ botg 
uot tontern anp tiling touct!ingtbcir :lrudfbtttion; Ileret{)e nomination of tbe 
~edon i5 certain enougfJ ; rte omiffioll bere t~ ouip in POillt of fm:pfufage, 
tberefote goob; if it bab beelt coram jufiiciariis tlofiris Tho. flemming, & lohan. 
Dodderidge, ad placita coram nobis in Comitatu Narfolk ad Affifas eapiend. teneacl. 
affignat. tbi~ !Jab been goob tltlb fufficient, 6 E. 6. Dyer. fal .. 77· a goob ~are to. 6 E 6: DI'e:t 
tbi~ purpore. :11n a Cl!:!are impedit. 9!ubgmcnt gibclt at tbe ~ifire~, a 1.1i}~it t'vl. 77. 0 ~ 
of. ~rro~ berr b~t)ugbt iu B. R. lliretteb to tb!? Chief JuHice dc' banco, "c.!Ice~ quia 
in recorda & pracdfu, ac etiam in redditiooe judicii, laque1a qua: fuit coram vo6:s, 
& faciis vefiris per breve, inter, &e, it 1thl!.f tOrre moll~i), tbat tf)hf Ilf)~it fua; 
falfe, fo~ t'f)at bp all tbcfe \no~b~ it (fJan be intenbCi); tbnt tl)e :J(uogmcl1t 
b.1a~ gtbfU, coram jufiiciatiis de Banco; tuf)creapiu truth it map up tbc Siaefft:: 
te~ De niG prius; in hoc dubio Bromley chief JuHice herebat, fed tandem, hoc uon 
obfiante tbe fitn 9fubgmcnt 1tla~ affirmeb; an1:l t~i~ 1ttap a guater C~lrC rbi'll[ 
our cafe I)cre; ani) tbt~ iW&it of ~ro~ bib rcmobc toe aeco~i.): Zut a bart:: 
ante tubidJ ftjall be material, ougl)t to be fuc~ a bntiancc, OcS mnhc, tOe 
~oltrt to be in a bauot, lubot aeco~b tbep ougut to ccrtific, anb tbi~ fiJaU be 
material, but otberblife it icS, 1tlberc tbe matter i5 not mabe tI(lubtfuI; our 
<!tafe bere i~ ill a m~it of ~rro~, upon n 11!)~itof ~rr()~j anb fo no iloubt icS tbcre 
lJere oO.1ihnt {tcco~i) hHO be cettifieb,tbhTi~ frt fo~tf) unto H5 in ind i v id uum ,anti 
fo gooh. ~be fourtb exception. uecaufc tbe n~~it of ~rro~ ~atb tbcfr 1.tJo~b~ in it 
(S) Sub figillo vefiro; tbh1i~ not 1no~tb fbe fpeaking U!1to,tbi~ being tfie fo~m of nU 
W~it~ of~rro~. 23 Eliz, D~·er. fo1. ~7). Whal::ys cafe. 22 E. 3. toL '3. 1 H. 7.tol. 19. .' , 
2Q. 8 H. ~. FiIZ. title error placito 28. all agree fOt tbicS manner; fa tf)attOefe arc:' 1 Ehz. ~er 
1ttOJh~of. coarre; €bc fiftb anb Iail ('rcepti~n, bfamfdn toe m~it of ~rro&, no 0·375· c. 

mentum 1$ mabe of t~e place, 1tJberc tiJe Wilifr 111El~ t.lhl'!1; but fbe W~it of €r~ 
ro~ beu botb mention tgi~ iuberc it b.ln~ taften ; anti tbi~ i~ to fie frnt into tij~ 
~arIifUlleJ1t, & omnia ea tangentibus. 2 E. 3. foJ. ') i. old print, placito I I. Wbirb i~ 
a notable wfl', Geffry Scorlage,b~ougbt a1lf}~it of ~rro.~ ill ~.ldiammt)upon . a &. E. 3· fol. Sf, 
:f(ubgUlrnt giben in tue ~rcbequer ; lliber.$ ercwtioll ':1 t~H:C taken, anb to ttJe c. 
W~it or ~rro~ fo~ the omitrion in tbi~of tbc ltlc~it Communiras, pet notwithffan~ 
biltg, tbi~ itla~ rulcb goob ; tbi~ hi a !,tanb cafe ani) bcrp ollfcrb,luk fo~ tiibcr~ 
tIlilt!Jif, ttfbicb wacS ill a W~it of IlErrOt at ti)e common1!aw, in }DnrhtnnrntJ:u;, .. 
fOtc tue ~tatutc~ in tbhrcafe mabe, 2+ lif>bat itEtrJ btri? tbe flncicntcr mfiom. 
3. ~~at tbc t('co~b tua.$'1tJdl rcniobtb~ t!lc rcco~bp, ani) booh aHtDoJitp fo~ tbi~ 

~ lro~ 
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• pomtonip. 23 Eliz. lJyer 1 W halleys~are, tOe $loU of1ttblrf, cafe) tftt couln be fottn)) 
"'c. ltta~ cur betp cafe, ~~ to tbt otbcr point tombing tOe Superiedeas,tbe 1ll~it of cr' 

ro~ being goob,lt i~ nat now in ourpohter,dtbcr to atuarb,. o~ to nap erccution; 
fo~ our boni:J~ are bp tbi~ w~it of Ctra~ dofcb l~P; cberp tu~tt of erro~ being dear; 
Iva Superfedeas ofit felf; tubere in a 1ll~ttof erro~,tbevartp batb once bab a Super~ 
fedtS,allb tlJi~ hl~it abatr~ ltp befaultof tbe ptlttp l)tmf£lf, tf)cre fo~ a rule to be 
obfrrbrbi ilt anotl)er 1tJ~it (If crro~ bp bim b~ougbt, no fcconb ~uperfedeas ffJall be 
a1l1nrnri);otbcr11life it hl,if ltoilefault be ill tf)e pattp,bu~ tbe ln~it of erro~ botb a:= 
bate bp t~Je Hot coming of tbc 9Iulhce~ ; in ttefe tafc~ lfbe batb I 0 1tt~it~ of et:= 
rOt,Ott!? aftrr tlje otlJCt, all tbefe are oftbemfel\1e~ a Superfedeas to tlJe erecution, 
anbtbi~appear~ bp 6 H. 7.foI. 12.fo~ tbt~ fu~ttoferro~botbdofeupourlJarib~; 
anb fo in tl)i~ p~il1dp.l1 cafe tDe 1tl~it of erro~ bere b~ougbt i$ gOOb ; anti bp tbi~ 
tbe rcco~b i~ to be rtmobrb, antle~('cution to nap; tbi~l.n~tt of crro~ bcing of it 
Cdr a ~uper(edea,S to tbe fame. Croke Jufiice. In Anguftiis p-3fitus {urn. :lin t()hi bJ~it 
of ('rro~ :Jl cOl1fcf~, fa ci Ii us eil: dellruere; quam confiruere. Sed meIius eft conftrutre, 
<Juam delrfufre. '9J befire to c{loofe tbe bet.ter part, catf)tc tl)an tbe caffer part. :l{ 
ffJaU itlfift upon tbe nftf) anb Iaff e~ceptioll; omiffiolt (per breve) tbe fift!} er'" 
tepth:m taken, becaufc it i~ not ff)tfueb tuba tua~ tf)e ~Iaintiff, anti wOo tbe IDe
fenbant, lnbctbl.'r tbi~befo mntrrial an r~ception)o~ not, a~tt batl} been urgcb ~ 
~ benp tbi~ to be fo, nego confequentiam, :Jt abferbe tbi~ fOl a rule: :]if 
pau {Jabe one (&) tbi~ (&) tuiU tuen biftinguif{) tubo ~ tbe jplailltiff)anb fuua 
tbe jDefcnbant ; tbe neff tljat i~ mcntioneb i~ tb£ ~Jaintiff', t{Jc fuonb tbl.' jD£frn~ 
bant, (cum breve) bptfJi.s lno~b (&) it appc.ar~plainlp tuba bJa~ tbe }Plaintiff:, 

8 anb 1ti{)o tbe .IDefenbant ;anotber erception taken, quia fub tigillo, tbi~fJatfJ been 
5 E. 2. • H. s· well anf1ttcreb, communis curfus, communis fOlnJa ilf fo, 5 E. 2. 8 H. 5'. I H. 7. 23 
&c. Eliz. Dl'er,Whalleys Cafe befote reltletnb~eb;anoftbem bo concnr in tbht, a~ to tbe 

£~uption,brcaltfe tfil'te i$ Llmittdl (per breve nollrum):lI tlou{Jt of tbi~, becaufe it 
map be per billam, vel tine breve; tberefo~e tl)i~ ongf)t to be certainlp f{JetuebJo~it 
1Ua~ per breve, anb we bp tOi~ 111~it of (r:o~) oug(}t to rtmolle AiIiram Loql.1el<e, 

6 H.t. 

. 1tlbidJ 1tta~ (ine breve, anb fa not tbe fame, anb tberefotc not goota. 'll.~ to to£ cr· 
ception taken fOt not i1)dllinll'&c. tlje place 1tJf)ere,tbi~ barb been fudI anfhtcrell .. 
..zIl~totbeotber crceptiolt (S) ad Affifas ~ent.coram. T. Flemming miIit. capital. JU:1' 
fiice.ad placita~ anb omit tbc abbition fubfequent,coram nobis, in tbi~ agreeb 1nitb 
Dodderidge, if it bab been coram JutHciariis nolhis •. T. Flemming & John Dodderidge, 
coram nobis tener:d. affignat. tbi~ abbition alone bab been gool.'J,anb refcr~ to tbc1l1 
botf); but a~ it i~ iJete it i~ not gooh, b.l~it~ ~re ~ot to abate fOt eberp nicetp; 
lrutfjere, 1ttbcll be ittlluln mahe a pern~tt. i:lefcnpttol1 of tbe ~erfon, ad placita, a 
reference iI.t tbe perdofe, ilJaIl ~lot fuffice up a referenc.e anb. relation to tlJe fir1'f, 
Demure tbt~ oug{)t to be t1tllce namcb; anb fo~ t{)l~ omtffitln tbe 1u~it i~ not 
nool); fo if one batb mebble tuitf) tbe reciting of tIlat tulJic{J be Oltg{)t not) ani) 
borb barp in it, tbi~ i~ not gooil, 6 R 7. itt a twit of crro~, mnir,s (adi gn 1 r. ) 
tbi~ i;s.t1ot fo mate~ial a ba~ialtc.e; fo~ tIli~ ilt but abundans, anti tbi$ ffJail 
not bltulte tbe tu~tt; bere tn tbl.~ hl~lt, fj£ barb not metu ubi placita fiJoulb 
be bell:.? tto& pet de, qui.bus placitis, anti fa ~!jC ItDJit of ~rt:0~ not !loob fl)~ ~b£fe 
<€rceptl~~,S.~ fo~ debtle fundamentum falht opus: ~lfo 11t tbe lID~it it t~ Nt: .. 
per JuthclaruS.l tuljerea$ tOe fame ongb.t to batte been adtunc JuLticiariis, fo€ 
tbat Nuper tll~p be bcfo~e, o~ o.f latter tunc, fa t~at Nuper i~ altogctbrt im=
p~oper: ~lfo It 1tla~ of j!~ntl 1tt Blkenthorp, anb It barb not appear in all tbe 
m~it, toar Bakenthorp1tta$ tn tbe Iltountpof Norfolk, anti fa fo~ t{)i~ canfe, tue 
nf)~it not gonb: 2n~ to tbe otber mMter of tbe a1l1arbin!T of tl Superfcdeas; if tOc 
nf)~it bab beett goob, 1Uc oug{)t tben Superfedere execurioni, anb tbe grounb of 
111P @pinion in tbi$, mall be (omma~ l'~pericnce; anb tbcrcfo~e intbe ~~O(rt'b' 
ing~ in London, up~tt a ~ltbgm~nt gtUl.'lt tIler!' bcfo~e . tOe ~beriff, upon 1tlbicb 
:3(ubgment, a W~lt of ~rro~ t~ [1~ougbt in tbe H~nings tOfre; tbi~ W~it of 

crroJ 



t \. 

~* ; 

Part It Termin .. H illar. I I J ac. , 

trro~ i~ a Superfedeas of it Celf to nall erccution, anb if anp boubt 11,e mabe,t{Jnt 
tbe partp itliH,pu p~orel?b to bobe f~cCllti~1t, tbcn tbere i$ a Cpecial tu~ttto be bi~ 
tetteO to lJinUo p~obibitt~cm from fo batng, (S) ~on.d(;beatis) & minus jufie,a~ 
£!ppl'ar~in Fin. N.B. f()\. 22. I. ?l1nbfo fo~ tJ)cCe erceptian$, tbe 1utitoferro~bert 
l1~!'Jugbt in ~adiamcnt i~ not goob" no~ a fufficient ltlarrant to u~ fo~ to certi~ 
tliie tbe reco~b tbitlJer. Coke Chief JuHice. ~be ~arf; bcre i$ upon a 9(ubument 
giben in an ~mfe bp confeman, befo~e tbe ~unice~ of Nifi prius, ilnb affirmeti 
bert l1t a iID~it of erro~ ; upon ltlbic{J Slubgment fo gib~n bere, a 1u~~t of erro& 
i~ b~ougbt in ~arhament ; bp tbe current of all our ~ooh$, a 1u~1t of erro~ 
b~ougbt in it'arItatnent, upon a <j(ubgment ginen bere, i~ biretteb to tbe <t{Jirf 
~unice, fubo hHbe !lirepl.'r of rrco~b~; but tbe ltl~it ougbt to be aUotuebof bp 
tbe ~ourt. 2Il,~ to a lParliament, fira it i~ goob to obferbe tIJe an~ient fOJm~, fo&, 
in ancient time, tbe ][o~b~ antl tOe ~om1l1on$ of }j)adiament btb fit togctl)cr in 
one ani) tbe fame fioom, but after1t.larb~ tbep luere bibitll'b) anb to fit in fcbcraI 
tootn~,anb tOi~ 1tJti$ fo at tbe requen of tbe ~ommon~,but pc't tl)cp niH ren1t11Hcb 
but one ~ourt; anti of aU tbi~ :Jr babe rem tbe tl'ieco~b~,one in tfie time of ~l;tntr 
Henry tbe fide, w!)ere all of tbem bib fit togetber) anti mention i~ tbere !lltli:re Of 
tijebegree$ oftbeir~eat~ ;fo in tOe time of £ling Edward t~etbitb,39 E. 3. aftft" 
1tlari)~ tgep were binibeb rit tOe tlrfireof tbe €ommon~;crro~~,anb aU inbib±fiblt 
tfjing~, 1tlereto be b~oug~t ~o be bifculTeb ill tf)e Upper ~ourc ) t~e point ileremn:: 
fibtrable i~> 1tlbethertlji~ WJit of errl)~ bere b~ouglJt) fir gaul) o~ not, fo t~at b~ 
tbh1 fue babe Cufficienr Warrant fo~ to remobe rbc ~CCO~bJ o~ f,uffideitt mmtzt: of 
befett ill tbbf 1tl~it of erro~ to nap a tbe remobing of it, hie labor hoc GpUS ei1. ~o 
p~efibent carl be ffJdllcb)agreeing mitf) our <earl' bere, in t~e p~int L.f a tll)uu~e 
~ubgment,tbe ;U;!loIt$rell1emb~ebof, 42 Affifarum~ 22 E.3, 8 B.s. 7 H. 6. l Ii 7- 42Afftf. 22: 

23 Eliz. Dyer }none of ~iJeCe in c.aCe o,f a ilouIlIe ~uJ;Jgml.'J1t gillen; ~bi~ i;t ncit mad &c. 
tertal fo~ tb2 nrll POlltt· flut tt wtll be matertal fo~ tbe recont. POtHt, 2, 2 E. 3. f.3. 
3. tbe h~abing ~ooft:bp tnbicb ~t appe~r~, a 'ctition to be fjefo~e rU~i) unto tbe 
JJting,befo~c d)l~ war of ettO~ tn lj)arhament tp to be gtttnteb,bp 1Ugtcb 1u~it tbe 
llloU in 1nl}itb t\le ~~Otcr$ anil ibr 9lubgmellt ltla$,1tla~ fJ~ougbt bp ~ir William' 
Thorp Chief J'1ni~e; . it.ltO tbe ~ar~iament, upon 1t1f}irb tbe ~ing bib t1ffigtt crr-
tain ~ol\ltt~ anti ;"2!;aroll~, anb ltlttf) tbclll tbe c:JlUffiCtd foZ to beutmine t~e faib 
bu(lnef~,l H. 7· loI.,19. Fi,tt, ti,r. error~ placito 88. rou~btnn tbi~ mtlttcr;anb 10 H. I H. f. ie' 
6. tbere GafcOlgn chlet Julhcebtll ~artp tbe aecotb tbttber,anb b&ougbc it bach Q_ &c. 7· .' 
gain, all~ tbtre left a ~ta.n~('rtpt of tbe tteco~~ '. UpOlt tnijicb tbep Pt:)ceci:Jrb bAl 
tbi~ 1U&it of err!l~ ; a~ bft~e, tt. t1i ,we ,babe 110, fuffictent 1ttarr~nt to remote tbi~ rc:: 
to~t1, all~ our caCe, a~ ~ere it .t~J (JMf) acco~tullg[~ been r~ nbJubg~l) IJefo~c in tbe 
becp potnt: ~~ to tbt~ ltl~ldj batb been firft Ca,ttl ,tbattf tfJe wnt {Jab been J ulti" 
ciariis lloihis, Thorn. Flemmmg, & Johan. DodderJdge, &L:, llltdp :llumce~ of'lnf" 
fife, ad placita coram nobis, &c. tbat.tbi~ bab been goob, aub manU) ,!O unto tf)cm 
botb ; but were tbe ~afe fo)'91 bolO tt 110t gooi), mtlC$ tbeir ~ommiffion (jab vern 
fo, conjopntng tfiem in tbt~ manner togetlJer, but not otberwifc, foz tIle W2it 
ouglJt illcberp regar~, to ag~ee ltlitl) tbcir ~oll1mimon, o~tbe falrie llot !Tooh, 
ani) ItO \1jarrtlt~t bp t~t~ ruffiuen~ fo~ u~ ~o t:emobc ~be JJieco~b ; tOe 1tl~tt ouggt tj 
agree in aU ~btng~, fo~ eberp ~btef :Jll;lt'hcc t~ a !tmgbt,but eberp lltnig~t t~ not 
a cbier :J[ufflce: :J1f ttl tbe lIDtlt be barte~ from tbe ~ourt, tIJe partp ~gent Ot t~e' 
lDefenballt~ if in ~Ot ltl~it b~ t~inafte~ allp of t~en~, tb~ h1~it. i~ ftot gootl ; bcr~ 
be batb mlnaItcn ttl tIJe abbitton of t~e ~ubge5, tn.tfl.t~ tn~tt of ctro~, anb Co 
tOe fame 110t gaoO! ~~ to tbe erceptton, fo~ tbe oll11ffum of ( per breve) fo~ it 
tnapbe per breveJ o~ fine breve, anb tb~refo~e b£ oug~t to ffJew 1i1fJicb t :]n tbe 
time of ~iltg He~rv tbe fl.ret, :l! fi~b bt\ler~ aeto~~.~, a~b fip fome of tbem it atr~ 
pcar~,fbat tbe cbrcf~~tntce b.ere tnt! fit alfo fomttune.~ l~ tbe c. B; ,"uti) in 5 E. 5. E. 4. foI.4'" 
4' fo1. 4. Markham ChIef Julhee of B. R. anb a 9(u111ee tn tOe C. B. !lllll Come-
fimr$ be fat in tbe ~X'tbtquer) &c. igdefinita propoiitio univerfalis-, if tOe Cub:: 
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ject be uniberfaI; ad placi ta bcrc it i~ too gen\?raIJo~ it mnp be tattett of tbe B R 
C. B. o~ I!erdJequer : ticberrtng of :aceo~b~ hf obiou~ in Uaw, anb tberefo~e tb~ 
W~it of erro~ ougbt to a1tr~e in al~ poit~t~ 1Uitb .tbe reeo~b,. neber to gibe tuap to 
rctlrrraI~ ; f(!~ fmall anb tltgl)t mlffafung~ betng but tnf{e~, & apices juris non 
funt jura. rm:wo tbing~ areto lleobferbeb in aU 9111bgment~. I. ~be ~ubnance 
of t{Jem, ~~lb 2. r<!:rbe fO~1U, but tl)i~ o~gbt to be t{)e ~trential fO~ll1, f01 tbat 
fonna effenttahs da t efie;but We arc not to glbe wap unto hteraI fo~m)erpetian!l in 
m~it~ of ~rro~, 1tl~id) i~ onlp but. a ~ommiffion to e;ramine, an~ not to be ticb 
t~ fo ltt~rala fo~m, l11~blCb tl)ere t~no fltef)fo~m :. ~~ .to tIJe ®b]ettion of rda:: 
Uon, Witboltt aU quellton t{)tlt malI not be fo bere 1n tbt~ ~afe: :1ifin tbeW~it 
of erro~ be millafte~ tbe 9rubgc~, be millaftc~ aICo tb\? :}lubgment,anb fo~ tfii~ 91 
rdpu,P0n Parrets Cafe, 2 Eliz. Dyer, fa!. 173- :Jl~map b~)tf)at tJ)t ~ubgmetlt 1t1a~ 

;oC~~·3~~~: bef~~e ~\.tlo,o~ befo~e one ran~um)a~b If a man tn pleatnng me~bJe~ lllitb a tbil1ll' 
1tl~ub t~ ru~.plltf~ge ,a.utl 1tnt~ 1Ubtcb be neeb~ not to. mebble ; 1f pI.' commit.$' an!! 
totttrnrtetp ttl tbt~ rental, tbt~ mall abate bt~ W~tt, anb to tbl~ purpofe it ap
pear~ at .large in Plowde(l5 Commentaries, tol. 84. 8)'. in Partridge £lnb Crokers 
42!afe,2 Eliz. Dyer, fol. 173. 1tlbere John Kirk, nomen & cognomen alias dictus Sad:! 
ler, bab a :l\ubgment ag aiuft ~ir John Parret) 1Ubo b~ougbt a W~it of ~rol 
1tlbicb 1tta~ i)i~etteb ,til An rhony Brown chi.ef Jufiice of ~l)e c. B. (wJ)e,re note) tbat 
tbe beff conrfe tn fucb a ~afe, l~ not to blrett tbe m~lt to fucl) a 0111.' nominatim, 
€t)i~f :lIullice of tbe C. B. but gmerallv to t~e ~f)i£f :iuni~r, &~ •. tDer!.' in tDe-

Plowde,u 
Comment. 
fol. 84, 8,; 
rhc. 

i1E)~ttof <frro~ be 1tta~llattleb Saller; tbt~bartance 1Ua~Jjutm tfJe ahas didus, ~ 
tbat in a matter of furplufage, anb pettbi~ lna~ f)elb a material bariance to il:: 
bate tbe W~it; fo~ iti~ tIlere faib,tftere1tta~no fueb ~Jiginal bp tbe abbition 
of Salter)~ tberefo~e be it1a~ fo~ceb to babe ~ new W~it of ~rro~,. fo~ tJ)at tbe m~it 
of (!frro~ ougbtto agree 1UttD tbeliieco~b,wltDout anpbartanCetll aU tbeetrential 

" fO~lll~) anb acco~bing to tfji~ i~ 2 R. 3· fo1. 2. )' ~ Collins ~afe,in an ~ttion of .IDebt 
:z R·3· fo1. 2. 3G upon a ;$onb, tubere tbe partp 1tla~ nalllCil rtgbt,anb fo tbe fUtn tigl)t ; tf)tba

dance tf)erc in tbe time of tIJe l'iing, a~ upon a :ljuitgmrnt giben 37 H. 8.. upon 
tbi~ '9(ubgmrnt a W~it of ~rro~ ll~ougbt, 7 E. 6. anb tbe m~it of ~rro~ faitfj, in 
curia nolha, 1Uberea~ tf)e fame 1lla~ in tfje time of anotfier ~ing: ~bi~ i~ not 
goob ::in a IW~it of ~rro~,tbe partp ougbt a~ it ~ere to bit tIle ;lSitb in tbe epe, 
a~ in tbi~ to mew certainlp, anb 1Uitbout anp batlance,tbe'~ourt,tbep\lrtp, tbe 
9(nbge, tbt abbition of tbe partv, an)) tbe aliasdidus, otber1Uife tbe :l)'ubges babe 

2 Eliz. Dyer, no poiuer to remo\1e tfJet'iecozb; anb fo~tbi~ ~aufe,2 Eliz. Dyet,foI. 18oH-::ywood 
fol.180. in B. R. rrfufeb to receibe tbe certificationoft{Je l'iet6~b, contrarp to tbe WJit of 

<erro~; atlb upo n tbi~ firff point J fce aIfo 9 H. 6. 27· A ffi{ar. ~ 8 H. 6. anb 19 Eliz. 
Dyer, fo1. 356. $ffignee omitteb in tbe W~itof ~rroJ;an 1UbltJ) babe fleen ltefo~e 
rememl1~cb. ~~~. tl)e feconb point bere" w.e babe bere .il bouble ~ubgment,) no 
Jrcfibent in tbi~ ~ilfe can be tbeitlebfo~ to i:ltrettu~ {)eretn, & quod non lego non 
creedo. ~~ to tbe Superfedea:, tWo part~ in tbi~ to fie tonfii:lerei:l. firff,to fee 1U{)at 
:!(ubgment we babe bere gtben. ~econ~lp,1ubat :llltbgn~en~ ~bep tljan tbere gille 
in ~arliamellt : ~~e ~ubgm?n~ bere gl~cn 1tla~, Q,!!od Judlc!um affirl?etur,& Het, 
in ornni robore fuo,& effectu; tlll~ 1~ tbe .. '9'[ubgment bert at tf)ut bap, III a 10~it of . 

:HE. 4· [01. ~rro~) Wbtn t~e 1!ubg~llent I1tfo~e.gib~n i~ bp u~ affirmeb, ImUn 2 I E.+.f.44. a. 
44· a. tbc ':]'[ubgment 1ll a ~tlt o.f ~rr(J~ t~, tf tlJt :l!ubgment be affirme~, Quod judi::: 

durn redditum remaneblr itablle Imperpetuu~;but now our ~ubgment til fncb a ~afe 
i~, a~ befo~e ttl e~p~etreb: ~f pour If)~tt of ~r~o~ bere fl.e goob, pet tbh1 hf 
not bcre b~ougbt to reberfc tbe9{ubgment g1ben tJ1 tl)e ~m[e, bcfo~e tfie :Jufti:: 
u~ of ~trife, but tb~ fame is bere l1~ougb~, onI~ to reberfe our :J!ullmcnt be re 
giben in tIje fiFft m~tt of (!frro~; fo tbat tbtlt W~tt of erro~ f).cre now b~ougbt ill 
~llrlialllCtlt, l~ b~ougfit upon tbe feconb ~ubg1l1cnt) anb tbt~ :l[ubgment map 
be well reberfcb, anb pet tI)e urll ~ubgmcnt to ffanb in fo~ce;attb l!erecutiolt up:: 
on tbi~ :J[ubgment map htell fie granteb, not1Uitbffanbing tbi~ m~it of ~r~ 
w~; Out if tbe iW~it of <frr~ in lParliamcut, bab fleen b~ollgfJt upon tbc ffrff 

. @Ji~inal 
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Part II. Termin. ,Hillar. II Jac. 175 
<@ti!Jinnl ~tlbgment, if tbt~ bab been rtberCcb, tbi$ ffJoulb £lIfo babe rcberCeb tDe 
Ceconti :J(ubgment bere gitten, tubieb i~ onip founbcb UpOIl tbe firll '9'(ubgmcnt, 
38 H. 6. tol. 3, 11,3 0 •. in a formcdon!. ~ ~O~b cafe toucOingtbhf, fo~ a~ it i$ 38H.6. fol·3 6 

tbcre Caib, Co bere, to Jubge upiln tOe mfuffittencp, I I H. 4. (01'4. a notable cafe to I I.~O. fi I ' 
tbt~ptlrp(1re, tino :l"(ubgmettt~ in tbe affirmatibe, itt a 1n~itof annuitp; a tWit II + 0.4-
of €rrOt b~ouglJt upon tbe firff :]lubgmetltJ aub reberCeb, anb bp tbi~ both tbe 
9'[u\)!J1llcntp ffJalI be retierfei:J, breaufe tJ)at tbe feeontrig; tJepenbent upon tbe firll ; 
antI wijen tI)e @~igtnal ~ubgmcnt i~ ffJaken bp a 1u~it of erro~, tOe bepel1bcnt 
:J;'ubgm~nt ({JaIl be u.lfo bp thh~ tlJahl'n: ;$ut ~t1 tbi~. tafe bere ht, 1ue ~ab~ 
tlno llifttntt affirmattue :J(ub!lmcllt~, anb not1ttttbftantJmg fuperfedere exeCUClonr, 
bp tl)e twit of erro~ fo~ tbe [econb 9rutJgment, pet tJ)i~ i~ no ilap of tbe e:recu!itln . 
upon tbe firil ~ubgm£nt, 13 E. 4· tol. 4· ~ ma!1 batb :l!un\Tll)~nt t~ recober, tn a 13 E·4· fo1.4~ 
ltltit of ~nnuttp jafur1ttarbll De batb a SCIre faCIas fo~ tbc Cali) ~llm,~atp,anb 9[Ubg" 
tllellt to recober, anti p~ap~ e:recution upon tue :]lubgma;nt in t~~ SCIre facias ; t~e 
jl')efentJant b~ing~ a 1u~it of erro~ upon t{Je '9!uilgmrznt gillen in t~z ~i1mait!1. 
anb p~ap$ a nap of ~:retution, fo~ tbat if tbe firft 9[ubgment be brfMtttMnbtrfJ 
i~ tbemindpal, t~e :1!utlgment in rbe Scire: (aci~c; ilJ"U be alfo bp tf)i~ befl'otdJ, 
fo~ tf)at rbi~ Scire tachs i~ of tbe Came ti)ing 111f)itl:l1Ua~ abjubgetJ in tbe 1u~it of 
~J1mdtp! ~ee tl)e ~ooh, itt tbe enil of tnbic{) cttafe there i~ a goob J~~te put .. 
enc bling~ a 1n~it of erro~,ani) ilotlj not fue fo~ to babe tbe J1ieeo~b,t.be otbcr p~clp!t 
to babe t1:fcution: ~ new 1u~it of errOt i~ tfJen put in, not1nir.~ftanntng In'ljicb 

. £rreution 1tta~ a1uarbeb,o~ ot!Jer1uife tl}epartp llligfjt be fo~ cber tldilp~b; it- . 
gueing ltlitb tbi~, t~ 6 H. 7. fo1. ulcilJlO, 1Ubere a tn~it of erro~ t~ I1~OU;Jflt cnip fo~ 6 H. 1· fo1. utr; 
bdap,erecution CfJaii be atuarbdJ, 8 H. 7. fol. 10. a. & 43 E. 3. fo!. 3,:/.' :ZfJ. man re" 8 H. 7· f,Io.a~ 
tober~l)!<inb, anti btlt!) ~:recutton of it, -afteriuartJ~ be i~ biiTetfcb, ~ntl b&tng~ a 
i1iebiiTeifin, anb in tbi~ recober~ ; if a 1tl~it of erro~ be btoug!Jt upon t~r fia:: ~I);: 
riginal, anil tbi~ reberCetJ, t~i~ mall alro reberfe fbe ~ub}Jment giben in tOc ~e-
biiTcifin, fo tbat tino @~iginal~ are !lere re~erreb bp one 1u~it of £rco~ ; at!:h tnitf) 
tbi~ agree~, II H. 4- to:. 6. 8 R. 2~- a 1U~it of erro~ b~oltltbt beee upcn a fine II H+ foI.6~ 
in tl)e ~ra:llreript of tbe fine, anb tbi~ 1tta~ between tbe Prior de M. anb Seymor: 8 R. 2.. &c~ 
affirmetJ btu, ann upon tbi~, a 1U~it of erro~ tua~ b~llunbt in ~arliatnrnt_, anb 
aU tbe :lubJJe~ were raneh ut~to it, an~ founb to be erront~u~, the lFine lUa;t onl p 
reberfeb (anll tbercfotc tbe~btef 91uIl1te, recordum iIlud reduxit) & ob errores illos 
judicium rr::ddil:um ~oral~ rege rever[etur, & breve Cancellario fo~ poiTeITion, fo fllat tbe 
:l[tttlgment onlp Ut t~l$ ~oltrt to be re\lerCeb: ~O tbat tbe biff'erence i~, 1ttilcre 
tf)ere {let1tlo affirl~att~e:1Iubgll)entP, anb lnfJerebut one; ~ neberfaWflnp Su:= 

, perfedeas grfmteb tn tbl~ <trourt tn [ncb a cttafe a~ tbi~ i~, .c ani) pct 9f Wilt not (I 

grant erecution) but malleb tbe partp to b~ing a ne1u \U~it of erro~. Dodderidge J u~ 
1tice. !on ffJalI bo 1llen to maae pour nelu 1u~it of erro~ better, 6 H. 7. (01. J 5. ~ 6 H.,. fol.ls.b~ 
goob cttafe toucbing tbe. bate of tile 1tt~tt of ~rtoJ. Coke ch.ief J ufiice. rqrbi~ ilf to 
be obferbeb, tbat tbe 1u~tt of erro~ bo agree 1Utt!l tbe llietotb; Co t!Je ~ourt benieb 
to grant <etecution, tbe 1tl~it of L'rro~ not being goab, nna anp Warrant to rc:: Tbe party left 
lllobe tbe J1ieco~b, antJ fo tbe <t!ourt bib notbing mo~e bertin, but left tbe partp to to ~ring a new 
b~tng a neW Witt of errOi, a~ bp biJf ~oumd be f!Joulb be allbifrb. WrIt. of Error. 

Mirill 
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Mirril Plaintiff, ~ againft Nichols 
Defendant. 

Entred Mich. 8 Jac. B. R'~ 
Rott. 402. 

Part It 

~nex Jury IJ!! an !rctiottnf ~rerpar~ attb~jtttmettt, upon~ot·guiItttpIeatreb, tbe ~uf!i 
Trefpafs and foUttb a fpedaI !Werbitt, to tbh~ dfL'tt, ~bep anb tbat John Cutting Iteing ftUcb 
Ejeamenr." in iFee;fimple, of 1[anb~ in biber~ place~, (s.) 4)r tbc W)ano~ of Aliens anti Rum~ 

hals in EfIex, ani'J of otber l[anb~ in Kent; anb alCo .of t1t1o Ceberal 9l?oietie~ 1t1bicij 
Ill' bab (1p Cebtral ~urcbafe~, tbe one of tbem Iping in Effex, tbe otbcr in Ke~ 
tnahe~ bi~ Iall lIDill anb ~l'llament in1tl~iting, in manner folInhting, ( s.) ficn, 
~ bo bCbife to mp Wife, tbe ~ouCe 1t1berein:l( b1t1dl, !alIeb Allens, alias Rumbals 
fo~ bl.'riHfe; Bnb Itp tbi~fJi~ milL grant~ a Jlient~cbarge of t1t1entp S!F)arlt~ 
pl'adp, untn tbe mE)alll'r anD feUo1u~ of Keys €oUdlge in Cam bridge, to be iffuing 
out of Aliens anb Rumbals in ElIex, lltitf) a ~Iaure of jDillreC~ fM tbe fame; anb in 
tbi~ l)i~ mill, be abblf furtber, '.91 bebife tbe '.onCe 1t1bitb mp ~ife batb, anb all 
otber mp 1[anb~ in Eifex, tbargeb a~ afo~eraib, tn Stodderidge ttlp "i)on in ;Jlaht, 
(nntlet 1t1bom tbe .i1)efenbant daimep) anb a~ to mp mE?oietie~, . (1ttllid) be ~ur~ 
tbafeb bp ftberaI ~urcbafe~ frnm nne anb tbe fame perfoll) :ll bo bebife aU mp 
~oietie~ in Ken t unto Anthony Bearblock mp ~on in'1!.a1t1, (anti ltlli:Jer 1tJf)ofe ~i~ 
tie tbe ~Iaintiff daimeb) Capingnotbing at all of bi~ SItf)oietp in EfTex, anb bab:: 
inglmt one mflOietp in Kent; anti 1t1betber tbefe llto~b~, (S.) ~n mp me~ietie~in 
Kent, ffJalI carrp botb tbeW}oietie~ to Bearblock, 1l1a~ tbe onlp@ne1liott: lipOJ1 
tlJe ~rial at toe ;lOar I1p an Eifex :},nrp, tbe ctronrt bJa.tr dear .of <@pinion fn~ t~e 
~itle of Bearblock, unbee 1tJl)om tbe It)Iaintiff daimeb; tbi~~afe llta~ after· 
htadJ~ argueb at tbe ~ar upon tJ)e fpetiaI bcrbict, bp John Moor fo~ tbr 19iain:: 

• tiff, anb bp Bing fo~ tbe jDrfenbant, anb nohl tbe fame ~a~ argueb bp all tbe 
~UblTc~. Haughton Jufiice. ~bat :1IllblJmel~t oll.lJbt ~o be glbcn fo~ tbe~laillti!f 
fo~ aU tIltCr 1[anb~: ra!fJe material €iaufe Ut tbt~ Wtn, (anb tfjofc anll aU ot~er 
mp lranb~) concerning aU mp i!anll~ in Effex anb Ken c> tbefe wo~b~ are ntlt ma:: 
Udall not1tlttl)ftanbintT tbep contain aU, pet ont of tl)efc 1uo~b~nl) ~rJJullltnt 
can hematle, a~ to tbe t1ifpofaI of attp of bi~ EaJ1b~ ; a~ to tbe fubfcqucm 1u(J~b~ 
in tf)e .mill, anti tbe danfe tf)ercin, 1tlbetbcr tbi~ ff)alI carrp nnp otb.rr 1!anb$ but 
tboCe hlf)icb were tfjargcb a~ afl)?efaib; tf)ere wiU be a great bifference in a lWill, 
betweett 1t1o~b~ .of rdlraint, 1ttbi~fl tlo foUn1t1. general ~o~bp, anti ltlbicb bo fol .. 

2 E. 40 fo!. 29. low particular l1to~l:J~, fl11b to tbt~ pu~pofc l~ 2 E. 4· tot 29· tbe Iall ~afe in a 
tafe of a rdeafe being, Relaxavi totum JUS quod habeo in omnibus iIlis terris, quas 
quondam habui, ex dono & Feoffamenro domini, R. ~bc fame to be aberrtb ltlbicfl 

H g ',' tbep luere; anb ;4 H. 8. Brook tit. Releafes, placito 19· ~l'nerai llto~b$ are to be iic ... l3r. rdlraineb: '9Jt batbbeen objetteb,ont oftljefeh1o~b~, (otber~al1b~) ~o ibi~it 
lUtlP Ite anf1tlcrell, ~fJat tbcCe 1tlo~b~ map be a~ weII trattllatetJ anll placetl otbrr
mife: 2nU tbofe mtl 1!al1i).~ d)argeb a~ afo~efaib, anb aU otber mp ~allb.t1; but 
tfJrre i~ no itt,lrrant fo~ tbh1', to tahe tbefe 1tto~b~ from Qne plate in tbe mill, 
fmb to put tf)em in anotl)er place, 1t.tbcre in ottce place tf)cp bo carrp 'one fenCl', 
*,ub in anotf)l't plate anotber fente ann meaning, anti tbercfoac tbe 1Uo1b~ are to 

lie 
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a~ tOep are placets in tbe Will:an ~r(rlt1l1ett.t bat~ been 11lO11c upon matter fubfe~ 
l]uent;part to tahe effect tinting t{Je hfe ofbl~ iWlfc,nnb part aftcrller bctlrl), anti 
otl)er part afrer mp own ill'atl); a~ to tbilf,if anp otbcrlla!lb bab bern cbarge]); 
it ffJolllb l'ttrnb to tbi~, anb if 11011l', tbl'll tbe(c h1O~b~ arc Ible; fo~ tbefe 1uozb~ 
arc not to be e):tcnbeb to otfiet 1!anb~, but unto tbefc 1ubtcb arc cbargrb. ~~ to 
tbe reconb ~laure, a~ concernittlT mp 9l1?oictie~, ~ bebift ~U mp m:f)oictic~ itt Kent 
to Anthony Bearblock, lUbetber tbefe lUo~b~ batb bl~ ~OItttC~ {boll p'tlfs unto bim; 
hlberc be (pl'aIt~ of bi~ ~oictie~ in Kent, . be. babtng but one mE?oletp t~l're, uub 
flnotber Wloictp in Effcx, tbat bodJ tbe m:f;)otett('~ f{JaU pa(~ bp tbefe tilo~bti : ~ nl) 
a~ fo~ tbhfJ :1r reUe upon tbe fpec~al~p of tb~ ~O~b~, u.g bcfo~e .uP~ll d)e g('ltcr~l
tv, tbe ~oi('tie~, aub aU mp Slf?olCt1e~ ; tbt~ lli a (peclitI ilcfcrtpttolt ~f. l1lbat te 
inrenbeb to par~ unto bim fbp tbi~ bili mill, anb not to be rdlrallttb f:ip tbe 
hlo~b~ Cubfequcnt (anb aUotfJer mp 1!anbli in Eflex) 2 E. 4, fol. 2 9· befo~£ rc· 2 E'4.[01.29. 
Illemb~ei), touebing tbe conffrmtion of gcneral1tJo~b.~ ill tbe ~~cmife5, WbIt!) ba 
inclUDe certaintp fuffldcnt in tfJem; ani) alro upon tlJlp r~afon ttt 1!a1uj ~od utile 
per inutile non viriemr, 1 ~ Eliz. ~yer, fol ~~ 2. ~!Je ~are of tbe ~ari{1J of Hurtt, l'l";:- I 2 Eli". DYer', 
tenbiuJJ iltto tlUo I!!ountll~ ; tbt~ rellrautr bere to tOc I!!ountp of Kent, 1u~cn be f01.292. &c. 
barb befo~e mabe fa fnIT an e):p~effion of . (Ji~ meaninrr, mall not milhc anv rc~ 
firaint, but tbat bod) tfJe W)oietic$ f{)aIl paC~. :lit i;s etp~ctrd.l in tfJe miH, tfjat be 
flab feberal m:f7oietic~, tbcone in Effex,anb tbe ot{}et in Kent.:1(r fjatl)bccn aDject!?';» 
breauee be (Jab tbcm bp [ebetal purcb'af£~~at1b atfcberal tin1c~,f)e bail one s.ru:)oietp 
in Kem, 11p tbc fine, anb tbe otbrr ~otctP inEm:x;!bt~ reffrulnt maU not rO~ti'tt 
tbefe1tlt1~b~) lUbici) are fpecml ; 9ff i1 man botb glbe to anotbcr flInch ~(teJ anb 
lttbite ~ere, in tbe ~ount r 1.lf Ken r, if lttbite ~cre be in tIJI! ~ountp of Efr.~x ~ pet 
tbi~ i~ goob dearlp fo~ 1ttbite ~cre aICo> fo~ tbat relation of i1lo~tJ~ i~ n!1uapp til 
l1e takett aceo~tliltg to tbe matter to·1tlbicf) ttjep are UppIicb : 9[f a Ulan mafte$ a 
!l!.eaCe fo~l!ife to ene, ltlittlout ~mpeacbmelttof wane, Provifo quod non faciat va~ 
1tum in domibus voluntarie, tbi~ t~ a gooi) ~£ft.rain~ bP tbilf}P~o\iifo, {tp 9 H.6. f.35. 9 H.6. f. 35 <1, 

a. 3+ E.. 3. t'itz. Avowry plaCito 25 8• ~ gtfttn tall mabeto 1.S. tenendum libere & 34 E,~. Fitz.. 
quiete ~ tl)e i:emainti l't in tail renb~ing lent; tbi5 daufc uere (If tbe rcfrtbation tir.&c. 
flJa~1 t£fe~ to t~e Iaft (s.) to t(}e rC~l1ainber, ~ut if tbe gift bab been in taU, tbe re~ 
mamber 111 tad rettb~tng tent, tbt~ tefcrbatlon bere Q)aH go to barb tbe ~ffMr;s ; 
foJJer,e in tiJi~p~incipal ~are, tbi~ mFjoietp in E([ex, {tp tbe ltlo~b~in f~r ~J5)HI (of 
aIlmp W?oitie~) Q)all pnf~ unto Anthony Bearblock: 91t i~ founb in tbe fprdal 
!IDerbitt, t{Jat Anthony Bearblock mabe a 1!eafe fo~ p!.'ar~ Unto \Villiarr; BeJrblock of 
tfje ~oictp) fieinlJ' tile ~al1b tnentioneb in tbe .IDctiararion, tUti) tbat Wi II iam Be~r-
block matte tbe jIeafeof tbiP' unto Minil tbe ~Iailttiff, lttbo l}atb a goob I~idc to 
tbi~ ~oit:tp in dfex,bctnrr tljtEanit in qucffion unDer tbc l~itIe' of I3carblock anb 
Co :1rubllml?nt OHubt to be gib£lt fo~ ttl' J)Iaintiff. Dodderidge JUilice. :Jfub!Jt~ent 
in t~i~.~arc augut to be !Jiben fo~ t~e ~laintHf.. 7 Jac. ttt 1!l'afc1ua~ maile to t~e 
}t)la~nttff' bp WIlham Bealblock fo~ fibe pCat~) luba (ntub, anb lt1l~ uoffriTri), un-
til be run s put ont op ~ ichols tIle rocfl?ltb~nt: iu~ereupolt tbc ~ edon tUft$ b~ouufJt, 
upon tl)i~ fpedaI 1I)cr1:itct founb, tbe llIamtttf {jere (Ntb gooh l~ttIl.' to tl1C 1tlJ!o!..c . 
~p to tb~ i)iffi~ultp of tbi~. ~~re, ill tbe firfi pm:t . of tbe Will it appcarp', tOni 
John Cutting, 1u!)o mabc tijc WtU, bab a l~ou[c, Ulttb 1!Cillb~ ani) l~cncm(,HttI to 
~bi~ b.don~ittg, anb cttjopctJ tbcre1tlttfJ, lllaltl.'~ f)i? WiH, ani) bp tbtp be tll:birttb 
IC to f)!~ Itf}!fefo~ I)cr l!Jfe ; bc. alfo bfttl jIanb ~bl.d) be incant to c~nrrrc 1111tO a 
nent unto tbc<!!oUcbgr,to betfiluug out of tbt~bt~19oufc an~1!ani)S' caHe~ AI:: 
1cnsalia~ Rumbals,anb tbi~ be intellbcti to gine unto Stodderidge bi~f(!it inlfa1u: 
'9It i:~foutlb~ tIlat Cutting att{)etime of bt~i)cat9, [Jab nnotbcr ;n:nnb~ but A1Jens 
il.ni:l Rurr~bals; tafting tbt Win tliU~ fip it is'? an~ fo fOHUb I!ptlJi~ int(TP1cttl:: 
Uon 1ttblCb ~ f{Jali tn~Ite, aU tbe 1uo~i)~ of tbl~ U?lH wi!lmdI firmb to~rt~Ct : 
<9rn cOll11tuctlon of WIUp) ~e ougbt to purfuc tbe mtcnt of {be jDt'blf!3~~ a~ nrar 
1l.t1 poffible map be, "nil tfJt~ ot~glJr ~tot to be it .~;o~ai!Jn intent) no& pet an intcnt 
ttl(ten bp an a1.lerml'llt, unlcfp It be m two fpcClal ~art~J 0.$ it tV' fa bdb, Coke 5 
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C:oke spars, pars, fol. 68. ~ll tbe1!o~b C~eyn~ys €'afe ; f~~dg~ aUtllation~ maile, .tf)at. btmeant 
(01.68. &c. to ntlboncc Sri":1,,~rlJge, mttll f)lg l!.anb~ 11lElIex" ani) Bearblock waf) bt~ l!.anb~ 

in Kent: rJrbe 1Uo~b~ of noubt in tbi~ Will, ~n t{)ofe, &c. tbargcb £l~ afo~efnib, 
be gibe~ unto S{odderidge,~n tIJofe, anb all otber, tf)argeb a~ afo~rfaib; tbi$ 
ougbt to be otf)cr tf)oll tf)ofe, 9[ take ~n tboCe, qure ill a, tf)i~ i~ a :AcIatill~; ann to 
babe an ~ntrccbcnt; tbc 1!anbp gillen to tue llaife1 tf)e ~ouf(', anbfutb 1Lanb~ 
n~ 91 babe in mp occupatton at tbe time of mp bcatb, aU tbl'Cc, ani) aU otber, 
t'!)argeb a~ afQ~~r;;lib.; tb~arge i~ lllen~iot1eb in t{)e lIDi~L anb fo be to babe 
tbere :1!anb~ tubltb ~t~ llDlfe bab, anb tublcb arc d)argcb Wttl} a 11ent ta tbe <!tol· 
Icbge, tbofe 110t to be ertenbeb anp furtl)cr, tball to tbat blbicf) bcfoJe1tla~ mcn~ 
tionri.l ; Omniailla Meifuagia &c. a~it i~ Coke 2 pars, fol. 3 ~,a. in Doddingtons <!tafe, 
be gibc~ nnto bi~ lt~ife (~n) mi~ i~ berp plain op tbe tuo~b~ of tbe mill, ~1I 
tboft, aub aU ot~cr mp 1roni.l~ in Eilex, immcbiatdp after mp beceaCe ft1~ part, 
ani:! after tbe beatb of mp Wife, fo~ tfie otber parr, tbore e{)argeb to tbe <!tolldrge; 
up tbe (l1)crtJict it i~ founb, t{)at be bab no other 1!anb~ in bi~ banb~, rempore mar .. 
ti~, but Aliens ani:! Rumbals: ~bt nert <!tlaufe ill tbe Win, conccrning tnp mt?oie~ 
tie~, anb all otbet mp j!anb~ in Kent, :If gibe tbe fame unto Antn0ny Bearblock ; 
lUberber bp thefe Wo~b~ in toilt }WiU, tbe ~oittP tnbidJ be bab in E1fex, fl]aU 
par~ unto B -al block o~ not: ~~ touebing tbi~, it i.s to be conffbereb, tubat 1!nn!J~ 
Bear block batb t1ebifeb unto bim ltp tbts Win ; ~b~ee ~eafol1~ bo mobe me til 
bolb) tijat tbi~ ~oi('tp.Wbicb be (Jab ill EtTex, i~ alfc bcbifei) unto B~arblock, UP. 
tbi~~Iaufein tOe lWill, anb tfiefe arealfo to be tltfo.?edl out of tbe brrp wo~tJ<j(Jf 
tbe min (anbaU mp W)oietie~)be botl) l10tfpeattanptbingat aU befoJe oftbem; 
tbe 5lil?oietie~, t!lcp are 1uJ~i:I~ ini.lrfinite, anb tb~fame i~ n.smutb a~ if be uub 
Caib) ~u tf)e ~oictie~ ; an inbrffnite ~peec{), botb amount unto a uniberfal ::l\f 
a man be bounb tf)at bbtfeoffee~ mall enfeoff ].S. nub be bad} four feofftc~-, 
tllep are aU fo.? to bo it, a~ appear~.bp 20 H. 6. fo if a man be bOl1ub to keep tbe 
~~if Ol1cr~ in fud) a <l15oal, tbi~ i~intC1tbcb to be of aU tbe ~~ifoner~ r{Jcre; unil fa 
20H. 7. firll ~ere tbe l!attb intel1bcb to be t{J.e b.lf)oIe 1[al1b~.. ~rconblp, ~c~ 
eauCe tbe 1uoZb~ areinbcfinire. t<lbitb ~cnfon, ~ntJ aU otbcr mp 1!anil~ in the 
~ountp of Kent, :Jl gibe unto BearblockJ ot{)er, tbi~ ougllt to biffinguift) otljer from 
£If)oirtp ; the €"ountp of Kent carric~ tOe £If)oictp in Kent, tbi~ i~ billinguiffJeil, 
(0 tbat tbe ffrff mfJoictpof nccctritp ougf)t to be tbe W}oietp ill EtTex; anb tbi~to 
be fo, i ~ lUitl)out anp alteration of tbe tuo~tJ~ of t{Je Will ; tbe brrbict bere, a~ it 
i~, i~ bcrp imperfect:: ~eifin anb poiTeff'ion i~ fouub in cutting biber~ tbtng~ 
founb,anb fome tontranhtion~ are bcrcin,Imt tbep are anb map be tbu~ rcconciItb 
becaufe tf)c onc goe~ to t~e .f,eiffn·antJ tflc otber to tfle ~olTemo1l!anotl}cr matter of 
befect tljere i~ bere ill tbi~ bcrbtct, tbere being no ejectment fOHnb, tbe rigbt i~ in 
Bearb:ock, ani:! ill Mirril tbe ~laintiff, tuuo daim~ unber bitn, anb fo ~[ubgmrnt 
(lugbt to lt~ gibm fo~ tfle }J)laintiff. Croke] ufiice. :l!ubgmrnt in tbi~ tafe oligbt 
to be ll.ibtn fo~ tbe jI)ff~nlJant ~ c~ tting bot~ IJl're b~ bht ~m, I • .IDcllife bht 
~.oufe ~n Effex, anb otbct 1!atl~ m bt~ occupattoll ,to bt~ WIfe fo~ bet Itfe; tbCll ill 
bl~ mtll fonob.l~, anbeoncermngaU m!11!ani)~, &c. be makc~ blmernbrem diviiio:l 
nem. (~.) fJi~ 1!.anb.Sin Effex anb in.Kent: tbi~ grounil to be p~opounbcb, fo~ con~ 
fiructton of 1Wtn~; tOe 1!a1tl fuppIte~ ttl' bcfcct~ of tbe jI)cbifo~, be bdng bp ilt~ 

Rulfs for the t~ntn~l'ltt inops co~filij. 1. ~O Wi~l ougbt to be tOI~nr.ueb, per pucellas,but fip en~ 
cOFl~ruaion oftlrettC~.2.~oab~mtof 110 contr~rtetp) ~o~ contrablcttoll. 3· ~o llugntion, no~ a
a W1Il. up l~ugaro~p tJjtng oug{)t to hem a ,mtll ; aub. tbcfe ltlnle~ being obfcrbrb il.1.f 

a JJiep, tbcp win open aU tbe boo.?~ tn cbcrp !Wtll; anil tbi~ bimembrem diviiic
nem:1r ~aU purCue : tllat Wbitf} bp tb~~ Will Wa~ giben fo~merlp to tbe n~if('. 
be horb Cultfequentip ebarge. 9!n lIDlll~ anb ~ellamcnt~, fueb confiruetion· 
fometime" man be mabc) to multe tf)at prius, b.lbicb tul'i~ poHerius, anb that 
pofterius hlbief) wa~ prius) (concerning all mp1!antJ~) be mnh('~ tbi~ bi11riImti. 
Ott, &c. Allcnstua~fu{tjectto tbc .. £bm~ge: anb nU tbofe, aub aU otDcr mp lLftnb~ 

in 
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in Elfex, c{largeb a~ afo~efaib, ":lI bo gibe anb b~bife, UJ.lto Stoddard all in E1Tex ; 
tbefe paiTeb bp bim to Stoddard.:ll t batb been ,fa,tb, tbt~ t~ to be re~r~ineb,but 91 
tlo not take itfo; tbcre are ua\.uo~b~ ofrellrtct~on,)~o~ p~t of berctlpt~on, but of 
.IDcdaration,wbetber bere be anp repugnancp ,ttl tbt~ wtU;bere be f~ttb,d)argcb 
i1~ nfo~efaib, tlJt~ bcing~~ ,mud) a~ ,to Cap 1tntb tOe cbarge a~o~efatil ; fo~ be.re 
tran1it terra cum oDere,~ tbt~ t~ all one tn fence. ":lit batb (1e~n obJccteb,tbat bere IJt 
no warrant to make Cucb a trallr1Uutati~n of1l.1o~b~, but a goatt warrant t(Jerc 
i~ fo& tbt~ conllruction to take t1}e fame ,Wttf) tbe dJarge be fpeaft,~,de modo,non de 
re,if fud} a conftruction ff)oldb tie bere abmitteb, a~ ba~ ~e~n o~Jecteb to be, tbi~ 
1Uoulll.be to offer biolence to tbe iletter ; ~ aIro a contrabtctlOn11l tbe cafe, anb to 
make a ~ugation of toe 1tlo~b~ )atib if it fl)oulb be fO,notbing i~ to come unto bim 
afur bi~ beat{J ; fo~ tbat notbing i~ cbargeb but Allens,&e. 9It batb been alfo ob~ 
jectell out of tbe otljer biuinon tuberefo~e be bib not fpeak fpeciallp of bi~ moitp 
in Eif('x. lt9f)en be fpeaft~ of Kent;betben fpeak~ aifo (If tbe moitie~, not of tbe' 
moitp,fmt of mp moitic~ ; 1tlbicf),~ot i,nbcfinite, t~e ftinb. of rellrfction) i~ obfer~ 
babIc, anb an mAl otbL'r:Uallb~ 1tlbttb t~ tbe rdattbe 1tlbttb :li no1tll)abe)o~ bL're~ 
after map babe in Kent ,tbL' particular rdatibe, anrecebcnt to tbh1, aU 1tlbitb:lr 
I)abdntbe~ountp' of Kent, tbt~ ~oUOW~ inb~nnitdp,aU mp moitie~~ but tOat 
ill Eifex 1t1bicb pailetb not,~ bp tbt~ tOnftructlon,UU tbe part~ of tbe 1tldl bo 1tleU 
nanb togetfjer,1tlitbout anp contrailiction,o~ J~ugation: ani) fo Beublock bp tbilt 
win batb no title at aU to tbc iLanb in Eiftx,being tbe ~al1b noiu in quenion lno~ 
tcJt\ffqurndp~tbe ~lailltireunbL'r bim ;anb fo:J[ubgment ougbt to be gibe" fo~ 
tbe .IDefcnban~. Coke chIef J uHice. rm:be l:natter bere r~n~ upon putting of tDe. tafc 
arigf)t; bere 1~ nrff 110 Ranb at aU bebtfeb to tbe Wift' ,but ImI At tbe boufe; If be 
bail lcafcil aU fge Uanb fo~ pear~~ be CfJo~lbtbe~.babe bab ,notfjing in bi~ poffcf~ 
fiem,tlnb tDen me ff)oulb babe 1l0tJ)lllg '; tbt~ Cuttmg 1Ua~ fet3eil de feparabilibus me
dietatibus,ac de quibufdam terris in Comitatu Effex, ac de diverfis aliis terris in Eifex ; 
be be·\1ifetb tbe boufe,togetber hlitf) aU rucb ;Uanb~,a~ at tbe time of mp berctlfe, 
mall be in tbe onlp occupation of mp felf, to mp mife ro~ bet life; unrertain it 
h1al1)(jo1U mucb {fJe fbllulb babe, me migJ)t babe fmtIittlc,anb ffJe might ~a\le llO~ 
tbing; t{1ell be i)e\)i~etb out,of Allens)a rent to a l!t(lmO~~tion, to Keys Colledge in 
Cambridge, anti b~etn be mlffake~ tbe berp name of tbett ~oJPo~ation .pet dear~ 
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Ip tbi~ i~ !Jo~il ; ~be ~If4intiff, bere ~at~ g:oob rigJ)t, a~b tbat to aU tile ~anb ill leo 
qucffioll;notbmg l~ bere bptbt~ 'wlIIbebtfeb totbe Wlfe,tmt toe fjoufeiillaAjfre 3 4 Ig. • 
i~ ilJa)aU tbefe pared of tbore nemo tenctur divinare,atlb otbct mp l[anb~ cbargeb 
a~ afo~efaib, tbi~ t~ Alleas £lnb Rumbals. l~in pou Itot reject tbe ilanb cbargcb~ 
1:!1l, tbi~ f{)aII be, Vi perina ex poiitio,qua;' eorrod it vl!cera textus ; tben a~ concerning 
tIle moitie~! if BearbJock be not to babe tbl.'lll,tl)cp tficn faU to tbe beir at common 

, 1!atu; tbe moith:~, anti otfJer mp ~altb~ ,i~ Kent" it butbbl'tll faib,tlJat tbi~ i~ 
to bf rcf~rreb unto tbe ~anb tOere; tfie mottle~ be t~ to baut, qua;', be batb faill it, 
tl1c .IDcilifc& bhnfelf, tbc moit~~~~ tIlat i~ botlJ,an~ otber mp 1[tmb~,otber, 1tlbidJ 
tl}i~ murt bc, otber, tb;m tbl~ l~ berp dear, tbt~ fl.l~ tbe tloo~ to tbc lWinbob.l .. 
2-• .IDebifc~ in tbi~ iIDiH,tbe firft to Stoddard,tbt feronb to Bearblock. IWiU~ oug1Jt 
to ~e taitm occo~btlt~ to t~e true illtel~t tutb 1m an~ng of tbe partp )who maIt('~ tbe 
lIDdI ,; fi~ mcn~ fil.ii)te~ are, ~o fOll1£tune~ ar~ tbett 1tlOtb~, a~ toucbing tbc tOll~ 
fiructlon of U9d~;l J tbe l!1e£«n~nQ' of tbe .IDeb~ro~ ougbt to be coUecteil out of tbe 
lUo~l:t.6' of tbe 1WtH,i111b 111 tbt~,lOtentlO ca;'ca t~ norto be tahen)nec intenrio mutila, 
nee manca, n~:m ·fie itur ad ailra, nec in~erta, nee aliena intentio, if fo, in aU fncb care~ 
111e are to gIbe ~ubgml?nt fo~ tbe bett, anb car£~ tJ)ere babe becn of aU t{}efe,Index Coke, .pars 
animi fermola~ m tbc jIOJb Cheyneys €afe, 5 pars fol. 68. intenrio c;rca mala anb fo fol. ~g. In the 
Wa_~it ~cte tlbjUb.l';-c~)Hillar. 29.Eliz. between Petward and Erafmus Coke,in' Ejectio:: ~~~e, Cheyne]$ 

netmna;' fo~ ;[antJtnSt.EdmondsBury, lnbcrca m~n 1ua~fei3tbof 3 ~onfe~, be HiJlar. 29. 
!Jab two ~on~ ~l1b tb~rc .IDtlu!lbttr:~J be mabe, f)l;G .IDrtugbter~ beir% 1ttidJ bt~ Eliz. B. R.&& • 
...sOJl~; n~ Job btil, Job Chap. 42. verf.15· be bdnfebone boure to oneer bi~ .ibon~, 
n, fl'con~ i!loufe to tln~tb!.'t of l]i;G ~on~) anbfurt~er ltltueb· tbnt if (!Up of tbem 
hleb llntbout 91ffuc, tijl? ~ur1tlbo~ to babetbat part! ~!Je l1udhon lUa;s',bJ!Jetbcr 
tbi~ 1tta~ a ftc flmp!c, o~ an ~nate in tile ~on~; ~ere tU;g~ ca:ca Jrltentio, bp t~e 
. z ~omma.n. 
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ctrotl1nlOn ;Ea\.tl part anb port like; aub tberefo~e it il.1a~ btlb,tbat tbr\1 bab but 
fl.l~ hfe,onb 1tll1en ti)ere i~ notbing but fncb a blinb intention) tbe {leitto babeit;
,mil fo it 1t1a~ abjubgeb, tbattbe betr 1tla~ in of a fee-fimplr I1p beretnt. Mich. 

. ~o. & 4 1• Eliz. B R. Gwrge LJownhale, againtt Richard Catesby. Entered Trinity 36. 
~1~~·B:~. ~;o Eliz. B. R. Rot. 8 r 7· in ~ Forf!1edon in tbt c.~. anb b~(Jugbt bitber bp a W1i~ of 
~o_ 864' ~rro~; tIle quellloll bllt attCe upon tile Wtll of Robert Downha Ie, htbo bebtftb 

:EalllJ~ to Thomas bi~ eibeft -.Son in tait anb ffOe bieb witbout 9Iff'ue of bi~ bobp, 
tl)en be 1.1.liUeb, tf)nt aU Cucb rigbt, nfe anb poiTtffion, ht!}icb Thomas bab in tbe 
:Etlnb~ to !Jim bellifd), ffJ oulb befeenb, anti come tUlto bi~ two pounger JSoh~, 
Ral fe anb LluiHopher Downhale, anbto tbeir ~ffign~. Brook titledevife placito, a-

'2 E. ~ f. 16. b~ibging tbec-aCe of 22 E. ;. fo!. 16. 110ucbe~ Littleton,tbat 1111 (ud) a btbife matte 
13ralkr deviCe to one anb to ~i~ arngn~) tbattbip fboulbl1ea ree~fitnplr: Little~on batb no fud) 
placito 33' 1uo~b,but a i)l'bifematle to one Habendum fibi imperpetuum, tbi~ a fee;fimple, anta 

'Co tbe ab~ibgmfnt in tlJi~i~ to flerefo~llleb intbht1tliH, tbere i,tf c~ca & manca in· 
Little: on Cap. temio, anb tfJrrtfo~ein tbat caCe it 1tta~ abjublJrb ill tbe c. B. anb f)l're aICo,: tllar . 
:'t~~r;~f~Tto Itp tbe bel1ife to b~~ Cwo fon,tf, a~b to tbei.t ~t1ign~, tbat bp tbi~ will, tbep bab 
585• but an diate fo~ hfr, anb atcO~bln!J to tbt~ l,tf tbe ~ooh of 34 H. 6. tal. 7. b. ab; 
34 H. 6.fol. 7. juttgeb, a man map be inops confihi,but not inops fen Eus.· Mich. 30.& 3 I. Elil. bc
h.. tWeen Moms anb Maule: John Gunnerby being fei3eb in fee of tbe ~anllo~ of 
~rh'Jo. 31

. Sroake in tbe County ofSuifolk, in 2-5 E. 3. mabe a gift of tbilt unto Stephen Seroop 
an~Ma~f~~s in taU. 3 H. 7· a recoberp bab againll (Jim, anb tbi~ Wtl~ to tbe ufe of Tho~as 

SCll"OOp tUtti bi~ fJelr~. Jdfry Scro:>p mabe bi~ tum, anb 11p tbi~ btl) bebifettfl_ 
to bi~ wife fo~ life, anb nftfr1ttarb~ to tbe uCe, rea-orum hreredurn, feundum anti:: 
quam eVldentiam ; nnb aberreb,tbat no otfJrt <fbibmce 1tu~ but tbi~. r. ~fJi,tf i.~ 
ca:ca intentio, brir~ of lUhom, of 1. S. - o~ I. N ~ be oug{Jtto babe bere Caib, fuorum, 
o~ meorum. fo~ tbeomiffian of tbht, tbe Came 1t1a~bot{l creca & nr.mca lO[entio,fo~ 
tbere ltmnt£b in tbe ltliU~ 1tlo~p of IDcmonffration; wboCe btirp te meant anb in~ 
tcni)cb,fo~ itmigbtbe beir~of a~ttangtrJecundum antiquam eVldenriam ( tbi~ 
1ua~ tbe firff fetHement of Gunnerby) :Jilt tl)i~ 4!afe it 1tla~ rcColbcb. t!}at no tl1 
bermcnt will bdp tbt~, fo~ none call tdl1t1l.Jat be meant bp !beff 1tlo~n~ ~ anb 
fllb~r£ 1ua~ in tbt~ will intenrio crecl, manel, aliena, & incCft1~ ann tbtrrf\J~t.' it 
1tla~ abjutigcb, tbM notbing bib Ptl[~ up tfJhf wm, but tbat" tbe 1!antl ff;oultl 

16 Eliz. D er. befcenb unto ~be ~('~r. I b Eliz. Dyer. to!_ BO. placito 2;). Uaches Cafe a gllob 
foi. BO. &!C. cafe a~ toucbmg tbl~ matter; tbere It l~ faib,tbat ttl' ~ul)g(',tf are to .:J:ubge 

. . npontbe 1t1o~b.~ of tbe )Win. Mich. 20. & 27. Eliz.ir:l the LB. Rot: 451. bcrwten 
~Ich. :.6.271 Loveles anci Loveles, a man beilifcb bh1 Gavel:kind 7!.aniJ. unto br.!f clbeft~on, 
£111,. c. B.&c. anb to I}i,tf elbell :JiiTue male ofbi~ b:lbp; be bieg, balling jlffue 9Wale at tbe 

tin~c of bi~ IDeatb ; tf)c teir in reberltoll, ~ought an ~ttion of 1tl;l.~ againct· 
tbe :J(ffue; tbc <murffion hJtl~; hlbat ~ffatetlre 9(lTue flab ~ ~t mag abjubgctJ, 
tbat tfic ~cthmof maile bib well he: ~(!twitbllanbing be lt1a~ not in rerum 
natura, at toe time of tue Jr)cl1ife, pet tbe !Debtfe l.t1a~ to -him fo~ hfe, tbc u .. 
mainb~r to bi~ :}[ffuc , anb tbe abjection of the l'lbell {Jere, to~rect,tf tue g£llCrtll 
riellrnmg; .ani) fo betl' be {Jab but an ~fiatc fo~ life. Mich. 38. & 39, E.ltz. John 

M· 1 0 Hill bltl~ fet~eb oU!anb in the ~ountp of Suflolk (S) of Rowletts, Rivetts, anb Ie 1. :to, 39. :J Y 
Ehz. &c. Downings tenements,l)tlb 2 fon~,tllane bh~ lWiU,anb Up tbigbC ilc\)ifeb Rivetrs,tin~ 

to Robert bi;t fon,Rowletts unto Richard bi~ fOil. anb Downings until Robert, but 
nmne,tf no dfMe to anp of tJ)em, anbtf)nr afrer bi.~ beatl), part of it go to al1G~ 
tbet, ani) tf)at be ffJoulb pap monp to tbe fame; tbc qucftion b.la~ 1t1~at ~nate 
t~i~ 1tJa~~ ilftl't tl)e bcatb ~f nnp of tOem tOen to go to annUjer. be bdlifci) tbe 
!(fin~ to bt~ "so~l,anb a~ter bt~ bl.'atb to .anotl}er,Provifo,t{jat if be batt} iiTue, rtllll. 
furbIbc~ I)t~ l111fe.tlJat It ffJoulb go to bl~ :lrtruc ; lJe bir~,nbin\J tIle 1tl~fc, tbe be:: 
bifei~ to tbe jrffuc~ 1nfJitfJ r~trbibetbe.1tlife,p'ct bp tbe beatb oftbcfat~cr,hbi1ta 
tl)e wife, tbc :1Iffue loft bp tlJt~, anil abJubJJei:J aqainff bhn,nllb pet without ql1e~ 
fiion ,be meant fo illlJi~ p~ibare intention tbat it flJoulb come to tbe ~tTue of fJ~~ 
~on, pet tbc rtln~e il.1eltt aluap.toilno~bcroftlJe kinb~cb from tIle ~tTue, ani) tbt~ 
rule l.Ua~ tbere !ltbcn)a~ toucbmg 1t1tIbf, in 1ubicb no lUlbcrl1anbil1g i~ to be a .. 

~gainn 
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gainll tbt t~p~cf~ mc.a.nin~ in tJJc 111m. ~~ to the p~i~cipa~ cafe bere MOtU in qut~ 
nion, be bcbtCetb I)p tbl.9 wilt bl~ b11lellutg bonft to bt~ Ullfe anb tbat {fJe moult) 
babe it d~arlp,togetber 1uitb aU j[anb~,1uf)icb ~ mall babe at n~p bi~eafe,in mp 
01ttn poffeffion anb no otber; 11lbat {anb (be flJoulb babe bp tbl~ttitn) i~ not 
kilo UIll to anp, bp conreqUtttt, tbe fame 11la~ bebifeb, but none Bt tbe thue of tbe 
makinlJ of tbe 1llill,tbcre bdltg fOdi no fertaitttp at all of it 11lbat i[artblt tbep 
f()ouib be; be tDarlle~ Alle~s,a!ias Rumbals; ~n~ tben .tbere, i~ tbilt' dauf~ in tbe 
mill, (5) anb alltboft (WblCb be bab bcblfeb to but wIfe) but none tan ttll 
hibat tbcl1 lUere, otber tban tboCe, h1bieb art tbep, tbefe ate til be tbe llanbd 
d)argeb a)f afO~tCaiD, (5. Aliens anb Rumballs) all mp llanb~ tbafgeb tt~ a:: 
fo~erain, tbbt bring a; mucb a_ to rap tnitb tbe ~bargc, anti aIi it bat~ 
been faib, tbi£1 i~ aliena intentio. ~~ tOUtl)illll tbe moitie~, tbe moittc)t, an ilt~ 
btfinite p~pofition to be taken fo~ a uitibetfal, a)f it batb been faib itt fome cafr$, 
it mall be Co,anb in fome not, a~ lUben t(Je fllbjtn: hf unibtrfal, but otberbJiCe it 
i.t1 tubae particulat;tbeCe parcd' in t{)e tuilt Cpetifieb,if be bab tbettt I1p one pllr~ 
cbaCe,tljeCame map n;dllie caUtb medietatem; DutQtbttiiliCt, wbert bt JJall tbtn1 
bp feberal purc(Jafe_,(Je bab tWo tuoitieJf;fubjech patticularis., propofitio ideo par:: 
ticularisjif a man bebifetb to altOtl)er,aU bi~J[anbJf cbatJeti,(Je mall babe notbing 
I1p t(Jbt, IIp tbe tult~ of tbe Common tlalb; bert being tlloitie_ in tbe plural 
uumber bebiCell,110U cannot fatbtfte tfJt 1bo~b~f tbi£1ll1ill,no~ pet tbe nieaninIJ, 
anb intention of tbe btbiCo~ luit., ont moitp,wbm be I1p fJi~ Will botb bebiCe un~ 
to bim all bi~ moitie)f;if it were in a gtal1t ill rueD it manner,tbe moitie)f f(Joultr 
paf£1 ; fo: tbtre iJf a certain beluon(iratien Of tlje tbing tobt fJrlittteb, anb in tl 
lltant. pou f{Jall ueber refer one ttrtainttt upon anot{Jet,anb pou cannot JJete babe 
tbe l~ll;lral ._umber to be r~ti#fieb lUnb ,tIle fingltlat, .c ~_ JJi$ moitit)f tuit~ . 
one moltp) lf tbeCame tual III a {\'tant, tOtre, botb tfJt n1OUltllboulb paf_, 4ltb Coc 
it f{)aU be bert in tbbt cafe, fo~~lJe fifte ttafon .tbe Came ;J[a~ J anb tDtreaCon bl 
t(Je Came bere: a fecanb rtaCon foa tDi~, tUat tbbt f{)oultl b¢ fo,otberluife a repug~ 
namp lDoulb tnfue; otber tbaR tDe 111(litit}t, anb fo it cannot go to tbbt. ~ tbirlt 
m,aCon, blbp «Ji$ tboulb indube tbe otbtt ,fd11)e l110ulb not balie ll(tb.)anb nameli 
Kent, anb in tbe plural number all bbt mGititJ1, if bbf intent anti iiteaninlJ bab 
not bern Co to paC_ batb ,~(Jt moitie_; anb tbbf eonRrultion tuell Ctnt" firtl, 1tlitb 
tbe btrp 1n~~b~ of tbc 10111 ;~oi,ie11 in tbc'plural n~lti~t~,a~b t!lfo lnitb tbt i!,~ 
tentanb meanmg,of tJje J)ttufo~, tf)e (alllt apptattriltbp Dt~ own WoabJf, tit 
fJi_ mill (S) ~ bO bet1irt aU tnp tOitit.lt tntta Bearblock, tl)e tnbicb be woulb ne ... 
bet babe Co e~p~tfT'eb, fmoWing IJ bab two tnoitieJf ,if Itt bab intenbtb to babc bee:: 
bifeb but one of tbe tno.itieJt to lJi , anb Co t{Jete i~ no contradetp tbi~ tvap, bp 
making tbhfeonll~ltton; ",!bCd tOe JPlaintifff)ert D~tb goobtitie.) anll ~ubg
mtnt ougbt to bt Jlbm fo~ (JIm. 

Note, tbat in tbbt taft; aU tl)e 4 ·g[tib,eJf bill a1tree;t~at to~ tJje botlee, Aiiens t~~~~re~f!'\ 
alias Rumballs, t(Je famt wa~ bp tbile mill titbifeb to Stoddcridge, anb fo fo~ tbe Flaintift. 
p~indpall~a~n, 'p tbtaule of tOe COUtt,:l[ubgment 1t1a_sibtn,anb fo tntreiJ 
ro~ tOe .lalntift: 

, ' , 
,.4 ...... ' 



[{ Prohibitioll! 
1[0 the High 
Commiffiokll 
(;()un, 

Watts Plaintiff, againft the High 

Commiffion Court. 

1- a ~~obibitiou, George .C~oke moilrb tbt c(tourt fo~ it ~tobillition fo~ Watts 
~atrOn de S. to tbe !~i!Jb €ommitrion ~OUtt; t~e tufr appedt?~ to be t~i~' 

Watts tOe ~arfon ltHl~ b£p~ibeb fo~ int~nrintnCpl nub anotbl r tneftntrb tfJ btl1 Ii: 
bing; after1natil~ ~e p~.acure~ it ~ar1J(!U',mtb fo bP. tbe JJle!~tion of tUi$,:be wa~ 
to be reffo&cb agam to~!~ ~encfite; be Wu% (ufbm t~e HIgh C0J11rrdL.n Court 
fo~ tbh~ matter .of :JI,ncrmtintnc!1, afttr b~ ottt~inct'l bi~ J)aritl(lU)pct k~Q~ nm ~no~ 
It~e~c~ tn tbe Bigh C()[rJmlthon C?urt attallt.ff btm to gIbe tDn~ ; .upou t~I~ 0. £)J{;~ 
b~~ttllm 1ua~.p~a~tb ~iltl~ll tb~lr ~~offti:nng.~ ;tbe J~art'l~n fWll~{f gran.teD IInto 
lu.m befote rbe frnrencetljere {nbtn~, CiSke Chtet Julrlce. 9;lw::mttn~l1tp t~ a i~'d~ 
nGUlf offence in il!Itr{t~ m~n)alt~ up f~~m£r ~tatut~~. tl)e futue wJ~ mtl~? fdonp, 
I1tfo~e41nollliln~c of £U7arnage ttt tfje c!!{ernp, 'but It l~ agtcatrt oifrucl? nom at 
tJ)i~ bap in. tbClll' ~ar~iage ItctngaHd1neb to tbem. ,:lit 1t1i1~ fo~nictlticn be f~e) 
but now it i~ 2fJbulter:p; . fuit~ itt·, tbe Hjgh CommiHioo Com c, an/) tn t;e £.ta~ 
€(}ambcr,are ,tbc. JJtinl"~' fuit$; anti t~atlnQ.t.~tr be tue ~Iainttff t!)tr&; -' ptt tDe 
l1tinnmap patbontDtl1;~ntl:tft!)eparbon.fte'~efo&e fentente t1:]crc gillen;, dctlrIp 
tJ)ep.f{Ji'dlrllcre gibe nOttdr~¢'tet1tlhtb~;,'altb tbt~ i~ £1' dcftrantl p!t1in· ,~af~,n~. 

'" it i~ rtfoI~e~.,5. ' par'l. (o}. 5.1 .a,. b. in ij'al;ls q,tafc) tf)atif ~De partmn be r::tfiJ;~ ftn .. 
«:'oke S pm:. tent~, tbe f~un~ barb btrc{1argeb aU: ~",b t~'tn tb?p'c(tnu:;t*~rePJ(l:cfb til D1!!! 
~:ie~' b, Hajj rent~nc.r of tlje p~intipa"apb~!1, tOl1rfqucnte~li.Ctfo~ tofftiJlcmr; .Dut },\rrdt~1:;p[j 

tbt €OUttltilue tune to t~amtne ,lnbi?tbtt tuz fjart1(11l itll~ bd~2t t0i: ftnrCI: t'!, 
fOl tbe torbt,a~not. /Bqrt.ons €afe, ~ W,arwickfhire ~afe,in tbc time cf Q~t, n E;z~ 
a ,goab ~aft, tJ;lwbM pitrpofe a }t)arbol1 fbaU relate: afteriUlrb$, Upon tJ:tt: d 
tilt parbon;it appearing toIlt befo~e fenttntt?a~ tbt~ourt 1tla~ bffo~c inf~3mci), 
1111 tbt tuft of tbe ~ourt) a ~~obibition 1Ua~ gtantdr. 

Sir William Boy~.,.Plaintia=: a,gainfl: the 

High CQtnp?ifuoll Court., 
:',C 

!l IT) h"b"'" I~ a 1P~obiuithm ~J')ap~b to dJif; High Oommifllon Comrj 1fu;2tij;;h~ r:raminhl« 
n ! ro 1 mOll b 10 I: t'. f ~. C k h' f r 1 • ~ , • 
®"" tbi?U upon @at~, in ~the [I ,fot'lm~np. 0 ec ie. JuEllce. ';~~Rm:mp r~ w;;;fe 

tbm! fdonp,it i,. an eno~mou~ off'tllre ; If m~itp be pad) f(ll~ to ~.nrftl1t rJne tn f~ bc:: 
uefite,alrbo itbr not patb to tbe ~fa~ron, nelt~~r {lfitl bl? anp !tnotnJd~(t of it) pet 
tbf,:.JJncumbrnt fo~ tbi$ mall be £lboli)t~:;. ~ni) ttle ~mt(m am) ff~£lH lore I}f§f P&£~ 

Stlt. of ~!. fehtn1d1t, pro hac vice: tbe Statute of 3 I ~ItZoC2po 6, !~ fo !1nmr11p p~ml!'tv J tnft 
Eliz, cap, 6. tb~ <j(ncmnbcl1lt,tijat if tbe :WMtO!t be p~lb!1 tmtOi itbe ib£l!H ~mJ bq:mn H'nc:Q; ~ {.Ht 

~rction of ,IDebt Wa~ bJoulJ~t in tfic C. B. tbt .IDefcnb~nt in ;2f)t~r pfrabcb t:j,F i .~e 
fume 1Ua~ cntrci:r into fo~ J,QIapment (If uump rOt ~imnnp ; pet rlit' !tn'li) b)t:~ Lff:i'J 
goob;anb me llU not to take rmp notiItt of tMmonp;tbbJ bdncr plmiff:nD!r In t~jdr 
~tOlUtt; ani) Hebep tblCre mrel'ltuh: ~Hip pro falmc ammce, [~tP nre Blot tben to ur !k,;i[;

btbitd),@t~£tWifdt i~Jmbere tbep wiU tb~rc cJ;tlmim:: t~c P~tfiH1UPt1n ~m t1rrtI~ 
tn~i1'· 
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t2t1bing fotfjrtttfe of tgc patronage, tberc) ~n futb tl cafe, tf)el1 are to be PJoijiflit· 
ei.1. Tririlty 10 Eliz., Leighs cafe:, be entreil tnto a. Zon)) to tbe~igb CommiiIion Tr~o. N. EHto 
COtlrt; fo~toJlbc('lJalnp; tijcp ~(!ulil tbcr~babe t.ramintb bimupa:1lt,®at[J :, a];1 &~gh$ cafe1• 

toncbmg tbf~) tbe aule of ~fltut~) Nc-mo tenetur"felpfllm proderc) tbrpmap tbete c. 

e,ramine upon ®,1t{) if be be,a 11"ot[on, o~ an.~cdefiarHtaI man, but not ft lLap 
peden: anti D~ touc~il1g tDe hlte matter tbere:Jttlnati (lUC Gawcns ~aft) tb~p wnulnGawens ca~o 
tberc {jaber,l:amillel:J 1)11U upon@tttb, anb tbep tuere p~obitci), & guandocunque 
tbcp Dp tgeir ct(uuinnth:1it bo bJ~~ tge ,rigbt anb tide of ':1 fUI,lcfice into qudli· 
on·, tbetf t~fP. ougbt to be pJobdntcb; tfjrp are n~t ~o ermlltt.1ICJll~ a n~tU'~ up©n 
£l penal 9!a1tl; jf tDcp ilo 10, tbl'p are to be p~o~tbtteb; fo In L~:ghs ',.01(c 8£fole, 
tbep wouIn babe e~i'\mineb {limupot1 ®atb, upon a ~el1ilI ~a1U) Imtt~cp lnere 
p~obiflite~;anb fo in Gawens Cafe in t~i~ ~ilurt) be ctltrci) into a :ficcog~liraltct. 
to tbe ~j!J~ CornmiHian Courr, 110t to commit inwntinmcp; being aftfruurb&1. 
QW:iliOltfll tbere fo~ tbh1, tptp iuouln tJllbe ~ta1l1incn (Jim upon <!Darb, 1Ufict~er (lc > 

bai.'lliheb incontincndp OJ not: £ltd. fo~ tbt~, tJ)ep Wert ffapeb bcre bp a Pwhibi:: 
!:ion. :lIt Wllulb be tl great mattet, if tbep !fJouib be fuffereb'j fo~ :{o t',:mniitc tbtrc 
upn.m l@l:ltI) ; in cafe of a. pennI matter, tbep art not to be permittebfo to i)a). ~lr 
~IHbh1, tbe lubole €ilurt alJred111ltt~H)im. Coke chu:f JfAHice, POll cmulot bere 
balle fA l)~cbtUition) bccaufe tbep eramincb upon I~nt!), touc~ing t~~ ~imonp ~ 
aub tiji$ i~ dtarei.'l,bcc.\lurctbi~ tuu~ fo bone bohmtadI!l) ani) nl)fbJit~n(mbinl1' 
rbe 91ncmubentbe tll7ab) pettpe crime remain,~, anb i~h:btl1rr,fil1t1 tbcc):l;uui(".. . ., . 
lUltinu !ji!re bp·t~m, hla~2:.mlp', pro fillute animre ; but f~e, anti wnfii:Jtl if tDt!te fie r:<J ~rO!11b1tlo13, 
i'mp ~~dde" toIle eramm£'b i~pon, lubitfjanp htap~ b~ft1n.s tbe rinbttmhcUXf of ~\<!nted. 
tbc ~encff(e intn qudhon,fmllif Co, tbetl dearlp a 1>~(JDibitiOil i~.t~b~ gn:mteb~; 
but nat ot!Jltfuifc, anb 19 no ~~o!libittQu, grantei)~ ': ' ,'.' 

~ " I 

. " ~ ( 

Moyle Plaintiff,agaiilill!.wel' 
Defendant. 

Entred Mich> to Ja'c. B, R;' 
Rou~ I710 

I~ vln~rtiollof jpe~tupril} tue "sttttHuof 2 E, 6, capite I j. fOi ftdjrra", OrAn ACtion o,c 
~ptbz~N:be ~lamtlffcntttlep bll!lrel~ to tbem:;pt(Jc~a~P&a)mieto~ of tbl?~l.ia:ej De)t, &c. 

tp) tempore gut?, &c. tbe lDefenbant 1n i)~rt~a~g~ of (~ptf)e~)pleail~ in ~Dar. tbat,:2. Cr. s6 i:. 
; 0 Septemb. i Jac. tempore quo, &c. tbe 19iatnttft mtl;,1 poffeff'cb of tlJC 1!ann

1 
rollin I Ro, 6))0 

bjidy~o~u (but ~ab uottb,ctl tbe ~~rfonage:) anbtbnt tali die) btfo&ef(U~rame 
of tbe ~O~t1J be tub Cd!, a~o paf&r tbl~ att1~llunto tbe lPr~mbant, ani) ~cf!t)2£ febe'; 
cpmrc, Oc (amz to b.e flatten of tbefam¢.place,. anb fa bern~n~Cb '9\~ftiQ'mt'nt ID~C~ 
~!)er ~ontrCll:p. to bl~ o~jln grant, bl,1 tbtJj p~tlfne tide lJopnmg untrrfJtm ':i:h f~e 
l~tcruu, be mnU tab: tttf}£·.. ~o ttma ,i'Ipl In Ztlr~' tOt ~iainWfb2mUrrth iu 
9Inw+ Va v en por~ fo.~. ~~~ ~r atn"ttff' urgeo "tbat tbe ~Ir« fu~~ no t ~!1ob ; fOe t~at ~~, 
fue~~ ~i.l ~!,fltC m t,~~ plen,1uperl' t~t !T~a~t 1ttiu~lt~nt ,fotffue lmg~t, be trxhC~l up" 
~n It 1tt~tf) y:m) l! (0 no plate from IDQcnce tbe VeD!,e laCla$ro~U~l1 beJfu~ttetr!Hl ,qf 
It, aub (o n~t gOlll). 2il feconbcX'ceptton t., t~elfJlca,. tbntlt 19 not gOd!) ; in bt~ 
~~ea be ffutl), tbat tempore quo, tbe f)lamttff' 1tla,~rp:0A"tarei) ·nf tb~l!aiill (:!tnn' 
l~ttb ~O~tl ; ~e ~otb not fap, tbat ~e 1Ua~ tDCtt poffctrdfof t~e ~arfOltagtJjnt at tb~ 
tlmc (J~ t~e tafnng,be wa~ mOPlteto~ of tbe trircto~p; tbt~ 1% con (fffeb) anti it f~a!l 

n~t 
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not Itt intmbriJ; tbat be 1D~~ )parron at tbe time of tlje faIt, but atttrtuiitb~, anb 
fl1~ tbi.(l, tbe taft \t1a~; R man polTell of a J[tafe fo: ptae~, of 11anb fO,Wn tDitf) 
~o~n, be botb g~ant tbi~; anb befoat t'tbetrutte, Decomel to l1eJ'atfonoftfJe famt 
platt, 111~tbet be tfJall nohlljabe tptlje_ of tbi_ ~o~n, (ontrarp to f)i~ g tattt : it 
lna~ urgdJ fo~ tbe l&laintiff'~ tbat lJtbatb IJOOb dgbt, anb dtle to babe tptb"~ ot 
'bi~4to~n. ~,to tbe,point in1!a111, toutbinJ pal'tlltntoftptbtlf, tDbtte ttDo 91n .. 
terdblarttonjopneb in oneanbtbe famt pttfon,fimul & femel,illfif onebt;J!ttree 
fo~ pearl of a )padonage, anb of otber i:anb alfo,witljin tbe ~atitfJ, fown 1nitfJ 
'<01n, anb btfoae ft\teralt(t be ftU_ tfJil 4!o1n ; lnDetber bp tbbt fait, tt Ijatb alfo 
folb tbe tptbtl of tbi~ ctto~n ; tf)i}1 ht a fait in 11a\11, l1eing ollmtt of tbe J[itnb)but 
not a~ otDner of tbe tptl)etf: tf)tfe art ttuo febtraI anb bininttintet(n~, anb 1lanb 

~.H I. Dyer, martber, 111itbout anpCufpenfion,Nonpotdlagereinfeipfum'3 0 US., DYer, t.43.~r 
loL 4J· 11 .atfon bGtb puttf)aft 11 ~anno~; afttrtuatbJt maftt~ a lltafr ofbt~ parronilgt, 

not\11itbftanbing tbt unitp tbat 1Uall1ef~r,lJt bimfdfno\11 rea~1 pap tirbr$; {lnb 
fo of f)il ftofftt , if bl' tuant$ tuo~bl) to bl' biftfJargcb of papmcnt of ~ptbr~ : to 

9' Eli:r ~ c. B. rlJil purpoft tbrrt lUa_ a 4taft. 3 I Eliz. in tfJt c. B. bttttfcrtt Mills anb H md .1lJ!lere 
Mill, Be Hind. a parlon of a 4tburtb bib iltaft parcel of bbt l1ittt01tt, rtnbting ttnt, anti mabc a 

'bifthargt pro omnibus exaClionibus, & demand is, pro eiHtm terris reCtufi deb.(i-" t~'re 
abjubgtb, tbat tbeft Wo~b_ ffJall not biCtbarge {Jim of papllttllt of ~ptfJr1f, anb 
tb~rt rtColbdt alfo ttat a rtitaCe of aU actionl, o~ btmallD$ bp;. ~atfon, mabt 

, ~nto a ~arirfJiener, (flaIl not bifcbarllt ~im of papment of ~ptfJtj), 1l1ituout tp~ 
'I H.~. rol .. u~ tial nlminll of tlJt famc~ :21 H.6. tol.H. ;~ man map gt.1nt l}i~ CptlJr:g fni bJ.;p 

, of contratt, but tbht "uabt to bt, bp tbt nn,me cf tl'ptbtJt, anb not bp tbt name 
of 4!01n: ~f a ~a.ron llatf) llanb foi1trb 1»!tl1 4!o:n, be graut tf!r 1! tlJib tlJt ~i)1I1 
"ttt tfJaIl paftt inclunbt ; t1)e Co:n botb paC, ltlitb tfJt !!anb ;:if a llarlcn lTfmlt~ 
IJhf l1ittto~p, teftrbing tbt 1l.anb. f)t fbaU btrt pap ,.ptfJrg to (Jbt grantet. bp 31 

11 H.6. fol'3S- H.6. fol.;;. 9lf .tlftefo~ ptat' fo111_ tht Ianb, bp a feoffment in fee mabr of tbt 
tanll, tfJe C02" paffrtf) ; tile qutftion in tbi# p~intipal taft i~, tnte$r flp tbi" 
tlranto~ fall' of tbtto~n\ fit bp rf)il,p.alfetb amap fJiJf tit~('loutof tbe Came. 32 

38.·3· (01.6. E, 3. fol. fJ. tptbe is not tptbt, b(f021 ftbtratttt of tbt trnd) part; anb it i~ t~ere 
faib, tbilt tbe febtrantt ougbt to be, to tbe famepufPofe anb intent· fo~~pt!JcJf 

~~ o~ fc 1.6'. tlrt not but, no~ i_ tbe tptljrlnitbin tte ~.tatute of 2 E. 6. I1tfo~e llbrranCt, no 
I a c. tptbe p:cbial until tl)t fame Ilr (tbtrtb, anb ftt aport,a$ tfJe ~entb fro-m tbt ~in£ 

partl, allb Co upon tbe lnbalt matttt, ~ubgmtnt tua$ p;aptb fo~ t1)t ~Iaintiff' • 
. Haughton and DoddendgeJuHices, tbat tbe_arron map tu£U grant bht titbt.!t 
nrolninll upon tfle Uanb. DQddcridgeJutucc, it ~arCon map grant bj~ rit(jt~ [J~ 
fo,e feberancl', anb tberefo,t tbe P~Optrtp of ttem botb not IJro~ unto ~im, onlp 
bp tbe feberanc" flut tbt ftbtrance gibtl unto bim tbe 1[ap ~ntere1l. Haughf()!1 
JuHice, agrft'b bJitlj lJim btrrin. Dodderidge Juftict, pall babe not btre aIiebge~ in 
'be l&Ita, tbat be wal1 ~atfolt at tbe time of tlJt fall' of tbe €O~n. Coke ,chid JuHice, 
it iJf not bert alltrreb tbat bt tualf~arCon at tbt time, fo~if a ~arron roln~ tb~ 
IJroUnb, anb i,tt afttttnarll# bep~ibtb, o~ batb rtfilln, jf tfJt tO~ Uh' g nf t l&:tertb 
at tbt timt of tbe fucttlfo~1 COining in, be f{Jali babe tbt tp,tbt ; ~f a ~atfolt fow~ 
t~t gronnb, anb af!trtDarb~'makt,tt a 1tare Of. tbe Camt, be tUal1- now babe tp~tr of 
lJuti[etrtt; anO fo If be bo fell tbe Came, It 111tll be aU onr, H~les cafe ll1ap t!)i~, a 
ma~ Com11 bi_nanb, a~b tben lIn~trbanb grant$ tIJt co,U, anb aLc:.:ltarbJiije 
taute_ a\11ap tfJt co:n tbtg tDa_ abJublltb to be fraltbulrnt,t~ongb be itl idl (',"u.~
dtb atuaptfJt' to~n, bab notbing in it, anb tbi~ f{JaU fit a ratr~zng a1b~p It: i ~ :;!n 
tb~ -.itatutt;anb tfJouglj be ~bo bab tigbt bib not carrp aw.np tbl' £o;n aitJap, pet 
tfJld tna~ fra~bulmt; anll t~ll tbn;t abJu~1ltb ~o be a cartp:~g n hta p 1u it; i l! tbe 
~tatutt, bp ttafonoft"tp~lbatt gt!t~o fltl frttl1bJ tltttPOftiP (ij t~'il:, tQl ~~frtl!ib 

Judgm~n' ~i. t~t ~tatu~t. Cl)t ~ourt dear of o~nt~n, tlJat tbe }f)lra in ;l;ar {;tre in rNf.1 p~in~ 
~~ the Plam. ttpal caft, t~ not 1J00b,tbat tbt .Iatn~lff lJab pOi) ctluft of ~tti!)n, £Inti fo bp tf:e 

. ""It of t{JtCOllrt, :)ub;anmt 1DallJlbtll, anb Co tntteb fOJ tbe 9I~intiff. :. 

The 
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The Corporation of Phyfitians Plaintiff, 
againfl: Doaor Tenant for praCtiCIng 

of Phyfick. 

I~ au ~lhtion of lOdtt It~ougbt againlllDottoa Tenan~, foa bi~ J}~actiffng of l1'bp~ An ACtion of 
fiek, contrarp to tbt ~barter to tbem granteb bp litn~ H. 8,. ,tn ~be ~entb pear Debt againfi a 

Of bi~ 11:eign,&c. be betng no jDo(to~ of aup of tbe Untberfitte~ In England, no~ Doctor ofPhy
lictnfeb bp tbe troIIebge of ~bpfitian~ faa to p~attife : upon Nil debet pleabeb) a fick. 
berbitt 1Ua~ founb fOl tbe ~Iaintiff'. 91t 1Ua~ mobeb bp George Croke, in ~ rrell of 
~ubgment faa tbe lDefenbant, tbat tbe i)edaration 1Ua~ not goob. I. :fo~ tbat 
tbe :J.ction iJj lJere b~ougbt, bp tbe name of tl)e l!laefibeut alone J 1Uberra~ tbe ~~e:: 
fibent, anti' €ollebge, being but one jopnt ~oapo~atton, ougbt to ijabe aU jop neb 
in tfJe ~ctionJ ltlbicb tbep babe not fo Oone, anb tberefo~e, tbe jDedaration J)!'tt 
i~ notgoob. 2. ~t i~ mehleb in tbe i)edaration, tbattbe€oUebge 1t.10$ into~po· Jo. 26r. 
rateb in tbe time of :tiling ~. 8: but it i~ not tl)dlleb in. ~aCl:o, ltP. ~bat. name tUep. 3 Cr. 2 $6. 
mere inco~po€ateb; anb tt t~ furtJ)er ff)e1Ueb. anb btbcr~ ~~tbtIl'bgc~ to tbcm 
grantcb,no.t tl)eb.lingb.lbat, 1ttberea~ aU tbi~ ougbt to be ffJe1Ueb, (being aU mat:;: 
tet of fact,) anb-it i~furt~cr fi~ fo~tb, tbat none i~ to P€actife ~bpfidtJ tuitbouc 
tbcidieenfe ; tbi~htnotlJoOi). ;. ;15p.tbi~ lDedarationbe bemanb~ 60 t(S) fibe 
pountl fo~ ebcrp montb; one ~oietp tf)ereof to be to tile ~~efibcnt, anb ~(bo[ar.$', 
tlnb tile otber to tIJe _ing; tbe ~urp fintl tIlat be o1Ue~ fu€ ont mont(J, not ffJew-
ing bJbatmontg. Coke chief Jufiict. I4 H. 8. a paibate:lnct foZ tOdr inco~po~ationJ 22 E 4 6 I 3f 
b).1 tbe name of tbe i)~eubent anti ~o.ncbgt, tbe 2nttion bere b~ou!Jbt in tbe name . . o. • 
of ttJe ~&£fi!:J£nt alone, anb tbi~ i~ no b.lap~ to be anfwereb, unler~ tbat tbe ~ct 
botbfpctiaUp gibe tbeactionin tbi~ manner, to be b~ougbt bp tbe )!)€cfibent a:: 
lone l anb fo to recober, to the ure of t{Je ~oUebgc. ~~ to tbe otber matUr,tbl?!1 art 
not to !f)eb.l bo1U tbep are inco~po~ateb : but t{)i~ ougf}t to come on tue otber fibe, 
22 E. 4- fat; 4·, tolttbing tbe plcabing of an ~(t bone bp a ~o~po€ation, bp t!)eir 
known name; alfotljep babe no Cucb to~po~ation bp 1!£tter~ ~atent~,bp tbe name 
of ~~efitlent anb ~o.nci)ge. I5 Aprilis, 14 H. 8, tbe ~rt of confirlYmtion of tbdr IS Aprilis 14-
~I.'tter~ ~atent~:tfjclr 1!etter~ ~atcnt~ are goob; tbe wlJole ~OUtt agreebtH tbi~ H. 8. &c. 
:lit 1tla~ urgcb bp Montague the Kings Serjeanr, tbat tue ~ctiolt bert tna.~ WeU 
l1&ougbt bp tbe~~rubcnt alene, ani) tbat tbep m:e cnableb fo to bc) flp tbe~c~ of 
}E)arlhmlCllt~ tl)e 2net of 4!enfirmation, being tbercbp cttablei), placitarc, & impla-
citari per nomina, of tbe ~tefii)ent aub \!toHcbgc. Coke chief Jultlce, tbi~ i$' to fte 
taken, anb intcnbeb of tbe 1Ubole ~o~pa~ation, being a €(j~po~atton ftggrt!Jate 
of tnllnp; lllap tbe ~~efibcnt bere fue alone~ tben be oug{)t to benumb tbe (arne foz 
bhnfrIf alonc; IJcre be tlemanb~ it, fo~ bitnfdf flub tbe ~ondlgL'; tbt~ bl' cannot fa 
tlo witbout fpedal wo~b~ te tbht purpore, tb~tebp to enable bim to l1~ing tbc (lett" 
Olt alone, £lnll to rccobcr to bhnfelf anb tl)e (toUebge; tbe ~ction of .IDcbt i~ bert 
bjuugllt bp tbe f'~eutlcnt alone, anb l)edati'~ quod reddat ei anb to tbe (toUenge 
fo muef).Coke c?iefjul!ice, quod pofTunt placitare,& in:pl~citari; tbi~ ougbt to be tbe 
tubale Itebp ;tbt~ ~(tton caunotberebe b~ougbt a~ It l.d, bp tbe jp€cfii'JI?nt alone, 
hlitljout Cperial 1tlll~ll~ fo to boo Dodderidge juHick, deadp tbe i0~cfibet1t bere 
camtor fue a.lone, in bi~ own name; tbe troUtt drat of opinion, tuat tbe rrcoberp, 
i~ to be to bim alone, a~ tbc ~ction i~ b€ougbt; tlllbCO aU tbe feut ~rutlBr~, (S) 
Haughton, Dodderidge, Croke Jufiice. aod Coke chid jullice, agrcetJ deadp in t~h1, 
rqroat if tbe f)~ctibcnt bere mig~t b~illg tbc $ction alone in fJt~ oWn name) J.ll't 
tbe recebcrp ounbt not to be te bun) anb tbc ~l.1nctlge, a~ tfJe jDcdm:ation bere i~, 
Dodderidge J ufiice, and Coke chief Jultice, deadp tue ~~!'fitl('nt lJere C£1nnot' fue 
in bi~ own name, but tbe 1Ubole ~o~po~ation 1tlttb bim, t!le (Ult to be in tl}e 

nnmt 
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udgment name of tlJem aU. Haughton Jufiice, be ma.p b£~e tueU baing tbe $tt!on alone, in 
~uod queren! nil lJi~ own name· ~be tubole <!rourt aguell 1n tbl~) tIlat tbe lDedarat10n btre 1na~, 
capiat per Bil· not goob, anb tbat tbe ~laintiffongbt not to babe ~ullgmentJ anll fo tbefiult of 
lam. tbe€outt tua~, ~d querens Nil capiat per Billarn. 

Dominus REX and Allen Plaintiffs, againft 
• looley Defendant.' 

Entred Mich. I I Jac. B, R.: 
Rott. 23- . 

f( - 1.$ an 9ln£0~mation upon tbe Statute of 5 Eliz. capite 4. 'fo€ nuna tbt trabe of an 
!~ \~~oc:%~t1· ~pbolncrjn lUbicb be lUa~ not b~ougbt up ,but in tbe trabe of .wool· ptltfttr~: to 
Stat. of ~ Eliz. tljUl tbe B)£fcntrant comc~ tn, anb pleab~ tbe <!rullom of London, an/) ffJdll~ tbat 
C.4 be lUl~ a free~man, anb fa rnubltb £tp tfle~ullom to uCe anp trab~, &c. 91ung-. 
I ~ .;ep. 10. mr nt lUa~ p~a pcb fo~ tbe _ing, anb t~e ~ nfo~mer ; tbe <muellion ariCet!) bere up
Ca~ Kbr 4"4' on tue ;:,ratuh or 5 Eliz. capire 4. anbtoucbing tfje ~ullom of London, fo~ uffntl of 
~ 4~6. ..J trabe~, tbe .IDcfcnbant bere i~ qudtioneb bp tbi~ ~nfo~mation Jo~ urtng tbe t~abe 
Yelv. 217.. of an ttpbolllerJot tbht, firrho rnnblebim fo to bo,f)e pleab~ rbe <!rullomof Lon. 
Stat. of ~ Ehz. don, but no cullom tfjere i.$', btte in tOe cafe; at tbe <!rommon 1!ab.t, Q man map 
~:r; 4· labou· nfe anp trabe, a~ ~apIo~, mf}ercfjant 06 tbe like, an ~ttion lietfj fo~int{Jhgmce,Imt 

. notfo~ tbe uffng, anb fo t~ tfie Regifier, aJlb manp ~ooIt~, an ~ttion 8gainff a 
Smith fo~ p~icIting of a $o~(e in bi~ ({)ooing; anb tbat tubid) i~ ufe)) at tbe ~om~ 
mon 1!alU, t~ not to be calIrb a ~ullom, anb tfji~ i~ no cullom, lUfJicb i.$' bere £11· 
iebgcb bp bim) tbat be map ufe anp 2Il.rt, mf}pllerp, &c. tbi~ bdng no mo~e tban 

C k 9 ars 1l.lbat tbe (€ommon1!atu faitfj; anb tbat tubicb i~ tfje ~ommon 1!alU, ougbt 
f.~,,~. Eombers 110t to be laib a~ a <!rullom, a~iti~ refolbcb, Coke 9 pars 75· b. in Combes cafe, 
cafe. tf)at wbicb i~ ufeb per toram Angliam, i~ tbe ~ommon 1!aw, anb fo not to be {aib 

to be a ~ullom; anb fo j~, 3+ H 8, Dyer, f0 1• 54' Q;lOd nabetur confuetudo, in~ 
ter Merc3t,)reS per totam Angliam, tfji~ t~ notto be laib bp'wap of ~ullo1l1 ; be:: 

3 1- H.~8. Dyer, caufe it i~ tbc berp ~ommon 1!alU anb fo i~ 34 H. 8. Brooks Cafes, fol. 57. placito 
fo1.54· 255, Brook title CuHomes placito 59. anb 1ttitb tbitt agree~, 22 H. 6. fol. 2. I. Hor.fe:: 
34 H.B. Sec. lows Cafe, an2l1ttion utJOlt t.be <!rafe,btollllbt againll an '9lnn ~ecper, crccptilln 

tl)ere takcn to tbe W~1t, beIng fecun:um legem, & confuerudinem regni, it appCilr~ 
ing, rl)at tbe matter nib he in €'ullom, lU~icfj {fJaIl not brintcntJcb tbe ~om· 
mon ;J!aw, bnt it i~ tfjere tlnflUcrcb, lU'f)ilt i~ tl)e €ullom of tbe lLanb, but tbe 

21 E04f.,3,S4· na1110f tbe 1!anb. ~I~. 4. tol. 53, 54. in Dower, laib to be cnb~tuci)1)ftb,:' tliiriJ 
part bp <€ullom,1Ubl~b t~ to fap, tbe ~ammllll1!a1u of tbe'l!.anil, an13 .fo up tbe 
llerp commun ll,a1U, tt wa~ la11l~nl fo~ anp man to urc anp tutbe tbcrebp to main
tailll)imfdf, anb bi~ famdp; t{}tp .t1.la~ borb ~a1t.JfllI, aub alfo bcrp (ommrnba
Idc) but pet bp tfje €ommon1!atu, 1f ,1 man lUlU take upon bim to nrc anp trai:lc.) 
in fbe 111btcb be batb 110 ~ftm; tbe 1!ab.t p~obibt:~ a punif{jmcnt fo~ fncb offfntJrr~; 
nnb fuc{J pcrfon~ lUcre to be puniffJcb ill tte (tourt ~fct, anb 11p ~ttion~ b;oucrbt, 

F.N,B. £0194. u~ bp tlJe carf~ 6efo~(', flnb f. N. B. tol. 94· flll ~tti01t upon tbe rafe againfr a 
~mftb; fo~ p~icfting a Ii;lo~fc; fo~ bp tbe naw, tbep ouabt to be ~Itilfld, befo~e 
tljCp unbertaIte Cucb facultif~ ;fo tbat tbi~ ufer of trabl'~,i~ tbc gcneral fi6rrtp of 
tbc .fdngbom,lgiben bp tbe i.a1U,to ebcrp fubjctt, anb tbcrcfo2c t(lilt ougbt not to 

be 
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beIaib,a~ ~ete it i~,a~ a p~ibau cut'fOlU,anb Co not goobJo~ tbar confuetudo reg" 
ni, & lex regni,i~ aU one,anb a man cannot p~rCcribe in a CUffOll~, per totam An" 
gliam ; fo~ tbi~ i~ tbe €ommoll ;J!aw ann not cuffom; anb Co i~ BraClon libro I. 
capite ,. Confuetudo Ioci"elt Lex loci, anb fo i~ 7 H. 6. fo1. 3 r. anb 8 H. 6. fol. j. a 1 H 6 £ 3 ' 
general tuffom i~ tafttn fo~ tbe 4!ommon :l!ab.1; anb Co bere, tbi~ (L1nOm a~ it i~ 8 H: 6: i. 3~' 
pJeabelt fo~ a general (nnOm, i~ not a (nffom, but it i~ tbe common :n:aw, anb 22 E. 4.foJ.4g. 
fo tbi~ j)Iea not goob. ~ut if tbi~ be a cullom, pet it i~ not goob, a~ it i~ bert 
latb, l1ecaufe be botb not fbe1u tbat it 1ua~ro ufeb, acco~~il~g to ~2 E. 4. fol. 48. 
De ougbt to babe (aib, ufitata, & approbata. ~ut anmtttlllg tbt~ to be a gOOb 

. (UnOm, a~ tbe Came i~ pleabeb,\t)betbertbi~ (uffom be well confirmeb bp }!ladia:f p[gwdens Com .. 
ment, t!Jat tbi~ i~ not tuell (onflrmcb bp 9atliament, tbe Came bring laib to be mentaries, fol. 
per regem in Parliamento. Plowdens Commentaries in Partridge anlJ.Crokers Cale, f. 79· &c. 
79. it i~ tbere faib )tbat tb~ee tbing~ are requifite to make a perfect actof~arIia~ 
ment+(S)u~o babe tbeconfent (f alTentof1!o~b!1.1,.~be aiTentoftb£ €ommomt, g H.66ol• 
anb ;. ~be alfent of tbe Jiing .. anb tuitboutaU tbeCe tonrent~, tbere cannotve ,22, c. 
a goob 211.ctof·))adiamtnt,anbtbhfappear~ to bcfn bp 33 H. 6. fo1.13. 2.2 E. 
3. tal. 3. 4 H. 7. fol.18. 6. pet bibcr~ ~ct~ of ~adiament are in fo~ce,tbo tbefe Coke 8 pars f. 
tl)fcc alTent~ are not Cpetifieb tuitbin tbe fame, but onlp Dominus Rex Statuit, a$ 20. &c. 
it tueU appear~, Coke 8 pars. fo). 2.0. a.b. in the Princes Cafe, a~ Dominus rex in 
Parliamento fuo, Statuta edidit, & Dominus rex de communi concilio filo fiatuit, & 
Dominus Rex iiI Parlhmento fiatuit, anb aU tbi~ bp ure goob; but pet, tuben t~e 
partp will pleab an ~ct of lPadiamcnt, f01 bt~ bcn~fit, tben be ougf)t JuUp tL1 
pleab tbt~ bp tbc 9!a1t1, a~ lO E. 4. 5 H. 7. fo1. I. a 1Llcen.ce to ottUPP :l!anll fo~ a 
tertain time, to Ire plfabeb a~ a 9!eafc: :lIt batf) been objecteD ,tbe bebirc of 1!anll 
tn' Lon~on,bpt'{)eir CU!l0lll in mf)o~tlU~in~agailtll tbe ~tatuteDe Religiofis1mabe 10 E. 4. f. : 
to p~obtbite tbe fame:tn anCmer to tbl~, III 45' E. 3· fol. 2 s· anb 28. Affifarum pIa: 5 H. 7. fo1. :. 
to 1,4. tllcre tbe reafon of tbi~ appear~~ wl)p tf)ep map bebife lranb tbl're in 
lllo~tmain bp tbe (nffOlU, becaufe tl)eir (nllom~ Were confirmeb after tIle caib 
~tatltte matle to tbe contrarp, anll tbi~ confirmation ball rdation to tbcirfo~-
mer ufage bp cunom, 7 H.6. Statham title cunom, thelafi cafe, if a manwiU inti" 
tie {jimfdfbp a cullom, hibicf) i~renrainell bp a ~tatute, be ougf)t to ffJdu 
tIlat tbe cullom i~ c~nffrmeb after tf)i~ ~tatute,a~ if one will fap, tbatin Lon~ 
don t{)£'tc i~ a cullom to bebife in mf)ottmain, witbout licence, b~ ongbt to ffJetu 
a confirmation of tf)eir cullom~; after tbe Statute de Religiofls" Brook title Lon" Brook, tit. Lon
don, placito 1,9. ~bataU tf)eir (ullom~ anti l!.ihertic~,1neretontimtanpfrom time don ladt~ 
to time confirmeb.· ~bi~ ~tMute of 5 Eliz. capite 4· (Jab a Cpedal aim at tue ~t/~~p 0

4 
~ 

~itp of London, a~ appear$ b~ tlJe tuOtb~ of it, anil bp tbe Provifo in tbe act . . 
that tbi~ act, no~ anp tbing tf)cre mall bep~ejui)idal to tIje €iticp of London,antl 
lip tbi~ daufe it appl'ar~, tOM it llib fpeciaHp intent! to illdube London,fo~ aU 
otber matter.~· rqrbe .&)tatute of 5' Eliz.1ua~ mabe fOt tWo enb~a~ well appearg c 
IIp .rbe.p}eamble, fo.~ tbc mai!ltcnance of ~kin in aU ~~ai)e~,anb it. mall .be berp f~I~? :aiie . 
:p~eJnbtClal to tbe ~llttgbom, tf fucf);lle fuffereb to c):ernfe ~rabe~>lIlWbtcb tbcp dons Cafe 'J 
babe 110 ~ltill~~ ~tatUte~ tubicb are beneficial fo~ tbe common IDealtb, ffJaU babe Parch. 4 r : 
a large anb beneficial conntuttion)a~ appear~ Coke 3 par. f. 7. 8. in Heydons Cafe Eliz. C. B. 

tbi$' ,i)tatutc of 5 EJiz. batf) altuap~ b~b a berp large conftruction,tf)e'Camc being 
matle in maintenance of mtlnuaJ ~ccupatiol1~; (J to tbt~purpofc,Pa[. 41 Eliz.in 
tlJe C. B. it tutl~ abjubgeb,tubere tOe Willow of a moollen .ID~aper marrieb lnitb 
one not free of tbe ~itp, ~bo ~oulb babe uCell tIlat ~rabe,tbere abjubgeb tf]at be 
touIlI not fo bo} tttllef~ bt~ lWtfe bab been an ~ppzentice to tbe Came if:rtlbe. fo~ 
toe .IDefcnbant, it tna~ urgeb tbat bht ~Ica wa~ goob, botb fo~ tbe mattter aut. 
fOtlll of it ; be plctll)~bere,.tl)at bellfcb tbe.~rabe of an Upboliler per fpatium, &c. 
~{3at tIle ~itv of London l~ an anctcnt ct!ttp anti ffJcb:l~ tbe cullom in tbi~ ~i" 
tp ufrb, tbflt allp fue-man ma)Jufe anp ~rabco~ mannal ®crupation in tbe 
f,lib €itp) 1nbicb wllom batb been confirmeb per regem in Parliamento; ani) 
fiJew.;1 til at bei~ a frcemla~of tbe ~ompallp of Woo.l~padierp, ani) ufeb tbe 
~ratleof an RPboHfer actO~bl1lg to tbe cullom;anb to tbt~ }1)Iea tbcrdp a bemur" 
rer, tbnt tbbt ~Iea i~ goob: tbc l.uattcr be~e inqncrtioll arifctb upol1tbe .atatute 
of 5' Eliz. cap. 4- jjt bntb been obJcttcb, tbt~ to be no cunom) bccaufc it i~ tOe 
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~omm~n 1!ah1 of tbe Uallil) tbt~ i~ a g.ootl cullom; tbe biffrr£nc~ win be fbi.&' , 
11.1(Jat Hi a cullom, aull tbe ~ommon 1!aw (If tbe 9!antr, l.fi not to be caUeb a 
cullom, but tl)r €01ll1110n Uabl; anti it h1 aU one in kinb, <i!ommon now onb 
common cuffom; fo~ one ~rdbe to intermeb'ble l:Uitb otber ~rabe~, i.lf agaillll 
tbe triule of tbe €cmmon Ua1u, but bere bp a p~tllate cullom be map qfe tbbt, it 
i~ not lain bett to be tl)e common cullom 1uitl)in tbe 1tlbole ~eal m,btlt tbe fame 
oltlplapp~op~iatcb unto tbe ~itp of London: ~~ to tbe ccn!lnnatfon ot tbtir cu~ 
nom~, ,per rtl:jcm in Parliamcnto, t~h1 i~ goob, anb aCtO~tllng to tbe ufual fo~rn 
in tbe JJi('girter, anb tbe olb ~ook of <entric~ to plcab llo.fllrtber, but confirmrb 
per regem in Parliamenco_, but if not confirmcb, tbe fame I~ nct material: ~bi~ 

St~t~te of tullom i~ !loob, not1uitbfianbing not connrmeb: rabt great qudlioll tllen i$'" 
s Ehz. cap 4- 1nbetOrr tbi~ ~ibate cullom be taTten awap bp t~e ~tatute of )" Eliz. cap. 4-

tIl~t iti~ nottaIten aWr£ll bP. tbi~ ~tatu~e: London l~ a fa.mou~H!itp)caneb tbe 
~ll1g~ <€(JamUet,Camera Regis: ~bt~ p~t\latetu{fom ~ere t~ltot takcn ahtap bp 
tbe ~tatutt of )' Eliz. but tbe fame (fill remailt~ goob; tbi~ ~tatltte hta$ mabe 

19 H. 6. fol. fo~ tbe benefftoftlje common tul'altf): ~be rraCon 1tJbp tbi~tua~ not taken a1llap 
64' B. I1ptbe ~tatutt i~, brennfr tbi~i~ ap~illate CUftotn,Ig R6.fo1. 64. B. a goob~a[e 

to tbi~ purpofe ·1nbid) optn~ tbe rtafon of tbi~ tafe ,becaufe p~ibate menp intrrcll, 
llot miltnte mcn~ cullom. For tefcue tJ)etc tbe ~in!T~ ~erjeant ltlben tfJe tafe 1tla~ 
ilbjubgeb,be Watfmabe cbief :J(uffice)argueb againll tbe J.iting, !J tbat tOe cullom 
of London moulb not be taken atuap bp a gell£ral ~tt, unler~ tue fpetial cullom 
Ite tberein namcb: ..a;o bere ill tbi~p~incipal ~afe, fo~ in London, not one of a 
lJunb;eb ufetb tbe 14irrabe in 1tlbicb be wa~ dmcattb; if tbi~ tlJoulb be otf)er1.uife, 
tntlltp woulb be bp tbi~ unbonc, in regarb tOat tl1i~ cunom barb nren in ~eate 
eberrincetl)emakingoftbe ~tatuteof)" Eliz+ 12.E1iz. Dyer fOJ.290. a goob cafe 
ag toucbiltlJ tIJe culldm of London: ~f pou take atuap London, pou take atuap 
tlJe ~reafure of tlJeJtingbom,anb it waPneber tfie meaningoftbi~ !Lalu to take 
atuap tbe ufinn of ~rabe~,no~ of tbi~ partic~lar~ufiomJbeinlJ fo~ tOe benefit of 
tlJe ~iql, anb ltlitbont 1nbicb it cannot be mamtameb ,no~ tueU fufillil ; upon tfii~ 
~tatute of 5" Eliz; it i~ nell to beconfibercb, lubetber tbi~ ~rabe of an Np{10I· 

J 2 Eliz. Dyer, ner be tuitDitt tOe rellraint of tbi.~ ~tatute,. ~ 1tJhrtber tbi~ ~tatute ffJaII e~ttt1ll 
fol. 29). to rcllrain (titi3en~, anti free·men of tbe c€ttp of london. I. ~o ~rabe i~ tc:: 

firaineb tip tbt~ ~tatltte, if itl London, tben not 1t1itbin tIle fal~e;tbi~ €'afe bert 
concern~ London in !Jeueral, tile free~mcn of London babe tbt~ fpcttal (ufiom, 
tbi~ tldh:nn C;J:dube~ otbcrJ.1, anb indubeP tbemfrIbc~ 1tlbidJ n re witbin it: Lt)la 
malt 1na~ compeUcb to la~o~ befo~e tb~ ~tatut~ of 5" Eliz l.t10icb 1tltl~ lllabe t.o m~;; 
bent tbi~ mifcbief,fJp 1ubld) ~tature it t~ p~o~lbel)tba~ no man mall ex-cettfe t()L! 
faib ~rabe~,tf be1na~not bcfo&e a ~~l'nttre In tbe f~lb~rabe, tIlt .~atute 5 
Eliz. bibibcS' it felf into f('beral b~ancbe~. I. Pur ~~rntlCc~. 2. fo~ rctall11ng of, 3. 
in!~u~banb~p 4.~etWel'n~affcr.~fcrbilnt. 5· ~o enable untro take W~£nt~
ce;i • ~ftcr tfJi.tt tfjcll clJme~ tbe rdlrnttbe daufr,tf)at none mall ufe anp ~rabr, If 
Dc tua~ !lot b~ought up a~ all ~pp~('nt~ce in tbe famc;(J tben comCl~ tIJe ~ception 
fo~ London anti fo~ Norwich. I. tQt~11~ r&:rabe [jere of_ al~ Up{)oI1ler, t~ not fl 
~r"bc 1tJitbin t~h1 ~tatute ; but abmttlt be a ~~attr1tlltf)tl1 tije cStatutc,pet t~e 
(ticp of London, bp tl1e ~Jobifo in tbe ,t,tatute, t~ c):ceptctl cut (If tbe tL'llrninr. 
I. rqrhat thi~ ,~ral)e i~ not 1llitbin tbe ~ratutc, fo~ tJ)cfe J1'teafon$'. J. 'jin t~e 
fidl ~~al1ch of tlJt~ ~tntute,tOcrc ,1te namclI 3 I febcral ii!r~i)e;l anb in tI;e llr;J:t 
~~anclJ 25 fd.lcrnl otber~rilbe~, nub f~ anot6er ;i5~ancb 6 ~a to de are nnnl:til 
fpedaUp.mtb no UpboUle~ nameb: ~~t~ ~rabe 1th1.~ ncllt'r hnown to our 2lin: 
crffo~~, fo~ tbcre i~ no 1!.attne tuO~ll fo~ tt: ~(Je 1&117(1 IS',. tbat l}e ufrb tbe ~rni)e 
de un Uphol Her; if tberc b£liJ been nup ~(ttme 1tlo~l:J fo~ tt tbc lDlra flab 110t brc!t 
gool), being in ~nghffJ: ~lle faitfi, tbat T.aptciarills i~ tbe Uatine 1no~b fo~ An 

Statute of Hpl)oIfier; but tbi~ (,lunat be fO,tfiere brIng 110 fucb 11.1rqb, but T a pe~ fo~ ,q: tl" 
II H. 7 &.. prilrp; Plumarium a pluma, tbi~ cannot be 1!atinc f'o~ on ':J1mb~oibcr£t\ I 1 H. 7. 

cap. 1'9- anb 5 E. 6. cap. 2 ~'. ~btfe two "sUitut£'~ mOlle (02 Hpbom£r~) Dull 
batb infuU fo~ce £lttbe moltmg of (be .f>tatute of 5 E.liz. ~Ira (;X.CCpCIO ql a: fir· 

mat 
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mat legem, exponit!egem, 'Ul1banb~l1 i~~ut of tbe ~tAtute of.5 ,Eliz. 18 H. 6 .. 
fol. 13. fo~ tbbt, becaufe if,u~banb~p be £u~ ~rt ~~ ~pntrp, It t~.a ~pllerp 
1tlitbin tbt ~tatute uf ~bbition~,but not 1tlltbl~ tb~~ ~t~tute,bll lubtcb tbep are 
to be'"lnpp~entice~ fo~ Ceben pear~, to I~a~n ~k~llln tbttt ~rabe; b~t .no ~kiU 
tbcre i~ in tbi~ ,fo~ be map 1l1ell learn tbt~ ln feben bour~: .~ut abmltttng t{Jat 
tbi~ i~ a ~pnerp 1l1itbin 5' E liz. pet tbt~ .a;tatutt botb not ~ttenb to tf)e €itp of 
London ;tbbt ~~antb batb refetence to tbe ~~ancbe~ btfo~eltn manner ,anb fO~ll1 
afo~tfaib,tlje{e cannot ertenb to L0ndo n: tbe urn ;1!)~ancb ettenblf to €lttf~ ~o~~ 
po~ate fo~ ~entitc~,anb tbi~ dame etdubc~ Lon~on; tbe nett €laufe e:rtenb~ to 
iJU;)adtet ~o1un~ not ctrowo~ate, tbi~ not to London; tbe. nt~t ~~antb umo : 5 
€rabe~ tljere1prtiallp nameb,tbil1not e:rtenb~ to London: :1l~ It ,be fo, tb:.t, tbl~ 
~~ancb i~ not £1p it Celf,fmt batb reference to. otbtt~ ~ anti abmtttmg tbat tbt~ be 
1llitfJin tl)e l~ttet of tbi~ ~~ancb,pet London t~ etdubeb, otbet tban .Cncb perfong 
tubo nolU uC~ tbht in Lonaon,(o a~ t()i$ botb no~ onlp .. e:rt~nb t.o Do.bte$ .. $~tltral, E fo1 
but to ~Obtl'~J)oIitit&.l21, E. 4. tot: H. to~tCblng.tbenlbettte~of ~orwlch, tnit ~I. &~~ · 
to be rdurneb in :J[utie;lf ; tbbf i$an 9(nberttante tn ~bt €o~~o~atton, pet ebl'rp , 
pa~ticular perron t{Jere i$ to ba~i tb~ benefit of tbi~ tll~mu~tttp; tber~ bl alCo in , 
tbe ~tatute Of5 Ellz. an~ce.pttonfO~London anb NorWich ;tt appear#Dp25Af~ 2S Affif. plac. 
fifar, placito 6 I .luben a tbing t~ e~t£pttb,ont of a ~tatute)tf.)i~.fine qua no~ bralfo 61. 

t~tepte~ ; to tbi~ pur~Ore ai.fo ~~ 22 Atlifar .. Flaciro 6 I. in cafe o~ ~~ant$,' fo~ bp a Coke 8 pars f. 
~~antofone rbtng, ail tbtlnttDettt~ to tbt~ fbaU paf~ alro, COKe 8 pars, tn'tbe 126,127. &c. 
ct!afeof tbectritp of London, to!. I 26.12 7. "iDat hondon i~ not 1l1itDin tbt;~tatutt 
of 5' Elii. anb tbat a mart Ite a free-lnan of London, tbtre tb~re mnnnrr of1tJap~~ 
1. ~p ~erbice a$ an llpp~entite. 2, ~p ~irtb· ~ni) 3·;:$P fiebemptio-tt: ~lttJ 
if London tfJoult. be htitbin tf)e ~tatute of 5' Eliz. tben all tf)efr tf)~ee freebom~ . 
ff)ouIb be taken a111ap ,1t1bicl) in London i~ lablful tp tbtit ~ullom (J tbht woun. 
lttberp mifcbiebolt~ if tbefe ffJoulb be aU taken atuap.tnbltb fbaU"fo be,if Lon~ 
.don be ttlitf)in tbe tellrain~ of tbi~ ~tatuteof 5 Ehz. ~t appear~ hp 3~ Affifar. '. 
p1ac. 18. 45 ~. 3. to). 26. London i~ not 1nitbi~ tUe ~~atute of j' E. I. de Rtligiofis 38 Affif. pla:c • 
. fo~ ~o~tmatn,tbt €'UllOlU~ of London from tune to tune tonurmeb. Coke chief Ju- ~~;r!~:~f 
ftice .. :llf a lUan Deftee of one €ompanpin London, be ibaU be freeef aU,anb lllil:: 7 E. I. &c. 
np t1tne~ a general all: ffJan not take awap a la11.lful ittutlom, a~ tbe ~tatute of 
Prremunire,bp hlbitb a man fball fO~fdt aU bi~ ltanb;tbi,., flJan not taJte ·aluap tl)e 
fo~ce of tile ~tatutej De donis conditionalibus,a~ it 11.la~ rtfolbeb in Trudgens €a(c: 
~t i~ tme, a~ it batb been urgeb,tbat ~kiU i~ requirlte of nerettitp in legal mat~ 
ter~, 3 Eliz. Dyer, fo!. 1 69. objetteb, '~bat an in ctrullom bp ~tt of ~a'rliarilent Er 
tl.mfirmeb~ f{JaU not be malle goob, 49 E. 3· fo1. 3· tbe <!!ullom of tbe <!!itp of 101 1~6Dyerf 
London ple~i)cn ; fo~ tbe J1t)bitaurie~, &c. abjubgtb to·be.a botb ctrullom. ~ia • I • 

un Corporatlo" bp tuap of ~ullom, cannot ro take, cfptctallp lUbete tbe fame 
i~ ogainll a ~tatute in tbe ~egatibr. Coke Chid Jul~.ice. ~~ to tbi~~ in all 
general ltatu.~, tbe :liltbge~ babe aI1nap~ bab a fpenal care Ultto partitular 

I €u!lom~, of partin.dar pI~te~,anb tbi.~ i~ tbe reafon of tbe Jlting~ polller; fo~ 
~on obLtances, tlJe.llttnlJ be t~ truffeb lUltf), bp an~ fo~ tile €ommon lttealtJj, La
timer, 50 E. ;. belng of tbt €ounfcl, nabe tl}tJJitnll ctrotturd, fo~ Non ojitante5 
anti tlJen tbtP' 1na~ tlirl,3enre~ ~itbal,but tbi~ .lUa.~ tbell be~p ~Utb biffi&eb of (tV 

, tbe ~ounfel: ~~.ro tbt~ p~tntlpal ctrafe, Pnvlleglum eft quafi privata lex: toucljinlt 
tile ~tatute de ReJigiotis,pcnneb berp llrittlp againft Sllf)o~tmaill;ibat none mwbt 
arte vel ingenio, Colore termini; pet map Cud) a bebife be in London b!1l'tJ): 
ct!':lllon~, anti tbep babe often bab general ctronurma~iort~ of aWtbeirctrunom~ (J ~~~~~ifz~e' 
!!tbertIc~tbep e~er bab :tWo 4!afe~ tbcre babe been In tJ)e ~tcbeq14er,upot1 tbi~ 
~tatute of 5 l1.11z. cap. 4· ®nc 1tltl~ tl}t.~are of a ~~e1uer, tOe fecontJ of a ~ip·· 
pl1ll11onget; hlbetbet t{}erelUere 1i1itbin tbe tenraillt of tbt~tatute of 5' Eliz. fo~ Stat~t" of . 
~~e\ll~r~, tbe ;:$tlton~ bd~ a ~~ewtr to be out of tbe ~tatute, fo~ iftbep 0 re bi: . s Khz. cap. 4-
bIbeD Into ten part~,not mne ~pp~ent~ce~of tbem;it 11la~tbcrefo~e abjubgeb fll~ 
tbemanb affirmeb, anb alCo fo~ tile It)tl)ptn~tllonger, ~ubgment gibcn tbtlt"be 
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1Un~ £lIfo out of tl)e .fttatlite : ~ llf)~it ot~rrol upon tbi~ fl~o.ulJbtl (J tbe 9rubJJ~ 
lllent llffirmeb ; fe~ tlJe ~ttltlttrCpeaftetb of MyHery O~ Trades; ilnb tl)ep aU refal. 
bet. a ~ippi"~tnottgct to be out of tbe f;)tatlltej bee£lufe tbere lua~ 110 ~pner!1 
in ImpiillJ of J)ippin~, anb tlJ~refo~~ be 1tla~ out of tlJe ~tatllte. .21! Monger in 

. tfje Saxon ilf a ~£rcbant, anti tbcrefo~e a 4tOner~lU~nlJet. ftcrp~ fJU1 name; tbe 
"statuteof r Eliz. Caitb aU iflrabe$: ~n UpboI1ler Ilf nettbc~ a ~rabe no~ ~p. 
iler:p, no ~ftitI requiretr in it : ~nb if a lUan tJotf) lUar~p 4. mlbo~afib lUap not 
l~Je tfjat ~tabe 1tlbitfl bet fO~lUe~ l,u~banb ufeb, flp tbl~ be unO be ltttbone : 
:J(ubge~J)ugi)t lUueb to ftlbo~ parttcnlar "UllOlU~ grounbeb upon JJieafon; tbe 
reaCon 1tlbp lj)tppinmoitrr£r~ mere abjubg-eb to be out o~ tbe .f,t~tute,tna~ becClufe 
t~('re llia~ no $ltitI reqllifite to be in ~lJelU,antJ ~o no ~fttU requtffte to be lnllpJiol. 
~rr~)}jlli~ter.t1,~a~fte.~~J:Itearer~,no.$rt at alltn anp.o~tbere,Fallere,~ere~ & tlere, 
dt muliere.; ofiendl mInI molen.dloanum, & .,fiendam ubi furem. ~ Q£}dler (JatfJ a 
goibCll ~b\~tnIt :. ~~e ~llJ~t indintb to be of opinion,t{Jat an ltpbOllltr bert t~ 
~lotttlitbin tf)e.:t)tatutt of 5 Eliz. but.tJ)ep 1noultl be fllrrber abbifebl}fttin,till 
pito.tber time. ~oke chief Jultice. ~n flpf)olffer i~ deadp out of tf}t ~tatute, Co: 
if 91~~b~ to be rlttb a tqtrabe ani) ~pnerp 1tl~icf} bat~ $kiI~ to be uCeb in it, otber~ 
fillft tt l~.Ollt of tlJe ~tatute,tl)e~nfC~tllatlon'fJere t~,Exlltens ai-tern, mitterium.16~ 
ve occupation em, lJ.e migbt a11wdl babeJaitJ Co of a ~jppin:monl.Ter : ~f tlJe Wt
bnw of a free~man. taltel a fetonb $u~baltb Jbe tllap mdl uft tbe rqrrabt Qf t[Jc for, 

Termina mer ,u~Ilanb)anb pet be ltOt free of tbe fame,anll Co fo~ tbbt time tl)i~ ctrafe 1un$ 
Trin. 12 Jac. !lbjoUrneb tiII tl furtber~~bnte: ~fter1uarll~, T-ermino Tri~. I2.Jac. B. R. t{}i~ 
B. R, &C. matter 1Ua~ mobeb agaln, anb long bebateb. Coke chief Julhce. 2Il~ to tbe ':'ta~ 

tute de Religiofis ; .Ilp tbitt general ~ct, tbe ~ullotn tua.lt gone. but aftertuarb$ 
tbere talllt 11 general confirmation of tbe ~ullatn~ of London,bp tbe ~tatute of 
,1 E.· 3· cap. 6. RaHal-fol. :.;6. fap 1l1biebit ilfe~baineb, tf)at ~rtifiert~,anb 'an--

StatUte of Jjp:traft~ people,f{JaU bolb tbrm eb~rp one to ont,~pllerp wbieb be WiUtboofe, 
E fo t(tat b" tJii$ it a.ppearlf.)that tbe .iltatute of·5 Eliz~wa~ not the firll ~tt mabe· 37 . 3. &c. t1 f:' Y Y Y 

fo~ tbcCe· matter~; 'anb bp e~periente it appear~ in London, tbat if a man be 
free of one ~r"be, be tilap tueU tX'etdCe anp rqrrabe tbere, fo~ if a f~tt llhlll· 
bie~ ,if bi~ mite, being bi~ ~):£cutri): o~ ~bminilltatri):, (tJannot be fulfcreb to 
u(e tbbf ~rabe (a~itil1 tbe tommoneourfe tbtreJ tbi~ will be bet Ultboing-; fo~ 
if tl)ep be free oftlJe €itp, tbep mapufeanp ~rabe tbere: ~~ to tbe p~indpal 
cLrafe bere in quellion ; tl)ilf ~tatllte of 5 EJiz. batb neber been fo e,rpounb£tJ,&l$ to 
~ttrnb unto tbe €itp of London: ~n UpboIller alfo i~ drarip out of tbe ~tatute 
of 9 Eli.z.(f be fJ)alI be no mo~c faib to be lUitbin tbe rdlraint of tbi~ ~tatuu,tlJan 
a ~ippin·mong-€r,o~ a ~lo1tl,man) fo~ on Upl)oUler i~ 110 ~rabc of bitl1fdf, but 
i~ ileribeb out of ot{}er ~rabr~. Croke Jufiice. rqrf)bf batb been vexaCa queHio : 
~i)e €unom~ of London are berp great, anb I1p tbeCe tb~ee lllap~ a .man Illap be· 
il fue'manof London; ~l1 I. ~p l.&atrimonp, o~ ~irtb. 2+ 1l5p ~erbitr.. 0: 
~pp~rntifJJip. ~nb 3' ~p ntbemption fo~ m?onp.. «be tino nell arc t~e ben, 
Nerno. nafcitur Artitex. Dodderidgt: Juttk. 23 Elll. Dyer, fol. 373· a (Cootl ~aft 

~~ Efiz. Dyer bp hlbitb it appraretb; tbat a €ullom 1nlJitb ffanbetb Witb reafon i~ geolY: 
o. 373. £lnb to be upbeitl. Haughton JulHce. ~fJi$ ~tatute of 5 Eliz. tua~ mabe

fo~to rellrain tl)eufing anb ercrcifilllJ of rqrrabt~ 1t1itbollt ~kin) anb tbrrrfott 
London i~ to babe p~ibileblle ogainll tbi~ Llw, mo~e tlJan aup otber platt. Coke 
chief juHice. Uti~kilfulnefg i~ a fllffitieltt pUl1iff)mtnt fG~ tiilll. Dvdderidge 
Julla. ri:be great biffimltp bere rell~ upon tl)e '9[ttfotll1cr~ part~ to ll10ke au 
llpboIllcr to be witbin tbe ,l)tatute of 5 Eli1. Coke Chief juJtice. ~ ~;e1tlrr is 
tbcre ntlmeb, bUt not in tbe;J.t;~antb upon \ttbitb tbi~ €£lfe i~ : ~notber ~lauCe 
tfJere ill tbe ~tt, uP.on lllbie~ tb~~ i~ grounbetl, (S) £lllp tqtrabe; tbe ~lo1u.malt 
i~ a ~rab~, a.nn~o t$ tbe~lpp.tn:monger alfo,anb mt?!lllerp)wbicb,b.efire~ ~ftjn ; 
alB I)t11 $klll U1, tn ~ Japtng l)l~ ~pple~, a~ to keep tlJrm from rotttng:~t batb 
not a~ pet betn beftrtbeb unto me a~ a ~llbge)1ub,lt au llpboUIcr i~; tbe point 
liere onlp bt, lllbetber tbi~ ~tatute of ) Eliz. ~otb extenb unto bim o~ not; ~$ 

to 
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to tbe (ullom, ~itb tbe c,onar,tn,atian tbeuof pIcabdJ, tbt fatnr d~arrV i~ ~ot tueU 
plrabtb, J?oddwdge julhce: ~t tftt btllb been ufcb .eontrarp, bFfo~e anh finet tOt 
U'hlliing of tbe ~tatllU, t~ mJfte now anp,alteratton of it, hloulh br bangerolt,t1, 
anD malte a great ~ad10t~. Hatlghron JuLhce. brma!ltJti) w,brtlJ~r ~ }painter hta~ 
hlitbin tbe ~t.atllteo,f SE.ltl. o~n~t. Coke dud JUlilce.,c t~.lultbt~ tbe ~t.:ttLttej 
fo~ a ~airttcr t~ fpectaUp namcb In tbt ~tatltte, a11b fo~Ifo t~ a llttlr;lUnIter, but 
not an Upi)oUier:!1nil fa fll~ the~ourt to bt fttrtber ai)~lfebJtbe fame Wil~ again 
abjouinctJ to allotbcr tilne, to babe tbrn a final ~nb of ~t. ~ftttwarb~J Term. Mi~ Termin. MicfL: 
chacl. I 2Jac. B. R. tbt~ t11attcr.lUtl~ mobeb aga~n, anb argucb at IflrtTl.' bp botlJ 12 Jac. B. R. 
mle£,. Coke chief ]tlniee. '~bt~ ..l'tatute of 5 Etiz. botb not e):trnil to a 1,uP'(1unb-
lllilll dtarlp; Cain 1tJ!l~ AgrIcola ~ Abel pallor ovium, tbefe are out of tbc ~catlttc, 
anb peulJrp map' well take l&~entite~: ~btrt ace 6 I ~rabt'$ mcntioneb ill tbe 
;;tatttte ; a jDatnber!! a ~lJate~tr tbeCe tluo arc noOllitbtn tbc ~tatmt ,~rabr, 
~l\iH, &c. pet f~bcn p'ear~ to be i&~entice: ~bi~ ~tatutl' ,i~ not unfp toat one 
f{Joulb babe ~fttU) but mabe purpofeIp to keep ~olltfJ from Iblcner~, anl) to b~in!.T 
tbC1U up in labo~; tbere i~ a ~o~po~ation of $atbiner~ anb ptt a <ttSarbtncr i~ 
outof tbt~tatuttof 5 Eliz. fo~ebtrponetbatJ.UiI~J ~ap well bt·a ®iltbiner. 
, Dodderid g~ J ldtice, Wben pou babe a cullom, anb tbt~ t~ erp~dreb bp confirmati· 
on, b11 2ij,tt of ~arIiamel1t, a general 1[alu mall not afterwarb~ take atuap tbitt 
tullom, bting Co ttP~rllp confirmeb btfo~t. Coke chid JuLtlce. ~ gcneral :flaw 
fi)aU nottalte awap anp part of Magna Charta; anb bp 45 E. 3. fo). 26. aU ~ct~ 4$ E.j.fol.~, 
mabe againll tljis to be botb: Ua1n~ art taUeb Libertares, quia liberos facir: :m man -

.' i~ not to be ttetrainetJ tbitt be mall not labo: fo~ bi$ libing, anb tlJep \tlbicf.) are 
bounb bp tbi~ !law, vokns nolens, art comptIleb to labo~ anb to Cerbe: ~ntJ fa 
tlJt ~ourt Cet~neb ttl be dtar of i9pinion a4J~inrt tlJe ~nfo~mer tbat tfJe (uftom, 
a~ tbe fame t~ aUrbgeb, ~a~ goob, tfJollglJ tIl pIeabtb; but pet {Jowfoebct, tbcp 
tncIitteb aU to be of ®'pinlon, tbat anllpbolrtet 1tta~ not a ~rabt witbin t{Je rt· 
ftraint of tJ)e ~tatute of 'i Eih. nomOle tljan ~;15~tluer o~ a ~ipptn{Nnonger: No Judgment 
;15ut tlJt~ourtp~onouncdl no final ~ub.ltnent tn tbe cafc, anti fa tbe j{nfo~tntt given,but end .. 
ll£rteibing tbe <@pinion of tIJe €ourt, btb not fltr~l)tr paofecute tfJe Camc, but tbt ed by agree-
fan" lua~ tnbdfbp agreement between tbepattte~. ". , ment. 

Nor'a, per Coke chief Jufiice. mben olle i~ tanen, anb in E~emtion, be ougbt 
tl)en to be in falva, & arch Cufiodia, (S.) Salv;3 fo~ the ~oalcr,attb arcta fna tbe pat~ 
tp, tbe ~Iaintift; t!le pattp bp'tbi~ bdna coartteb to pap bi~ lOtbt. 

,. 

Burton PlaiQtiff, ~gainll: Palmer 

Defendant. 

En~red Trin. 10 Jac. B. R· 

• Rotc. 1056. 

" 

IJf} a ~itof cerro, to rebent it 9!ubgtntnt gib~n iutfJe c. B. in an ~ttiot of 
€obcnant tbert b~ouglJt bp Palmer againft Burton bhf mE}after ,balling flren bi~ 

i9~ent~nte, fo, turning of bim out of bilt £erbice, witbin bi~ term, anb ill fii~ lDt-
daratton, ret~ fo~tb tDccuftolll of London, fo~ tafting of9~entite~ bp eberp€iti'" 
3tH anb frcemanof London; anti tbat Burton, being a freeman of London, bib 

take 



t ( 

19:2 Termin. Hillar. I I Jac. Part 11. 
, .. {, 

take {Jim to be b~~ ~pp~en~ice, anti tbtlt be 1tla~ b~unb unto bim' acto~~ingIp,al~b 
t1)at be turneb lJllU ~)Ut of lJI~ ferbice tQlltraQl to bl~ ~obenant. unde actlo,rarbeDe~ 
fenbant in ;l5ar plealJ~,tlJat be beparteb 1tliUittlt, anb of bblo1tlnfree 1tlill; ani) 
retltrneb not again to (Jim, anb take~ a traber~, abfque hoc, tbat be turneb bim a
lUlp, prout, &c. bereupon iffne 1tta$ jopndJ, anb berbict, anb :l!ubgment fo~ tbe 
~laintiff; fo~ tbe reberfing of 1ubitb ~ubgment, aW~it of ~rro~ 1ua$ fI~ougbt, 
anb fo~ €rro~ it 1na$ aUebgeb,t{)at t~e lDedaratiolt-1na~ not goob,but altogether 

Term, Pardo. infufficient : tbi~ tafe tua~ firll argueb Term. Pitch. I I Jac. B. R. anb.Urgeil fo~ tbe 
II Jac. B. R.· @laintiffin tbe lW~it of ~rro~, tJJat tbe lDedaratiDn 1tla~ grounbeb upon tbe€'u~ 
this cafe firlt nom of London, 1tthich cullom e~tenb~ it Celf onl1'l to t{Jet€itp of London, anb not argued. Y 9 ~ 

dfe1tlbtre, a nb {Jere it appear~, t{Jat tbe retainer 1tla~ laib to be at Newar k upon 
21 E.4' fol.6. TH-ne, anb tbe turning a1ttal.1 OUt of bi~ Cerbice, it appear~ bp 2 I E. 4' fol. 6. a. 

tbat an :1!nfant cannot binb .btmrdf. a~ ~pp~rntite btl tbe cttommon Ea~, but bp 
tf)e cttullom of LonJon, an 9!nfant b..lttbln tbe age of J 4 pear~, map bUlb bim
C£If an 2flpp~enticebp :l(l1lJcllture; bere tbe Declaration i~,tbat be 1tla$ 14 p£ar~ 
of age, anb wttbin 2 Ipear~, tbi~ ~ullom (a~ it 1na~ obfrrbeb) 1tla~ fo~ incfcafe 
of ~rabr, anb of tbe cttompanie~ \tlitbin tbe cttitp tbere. anb tberefo~e t(Ji~ mall 

3~ H.6. £2g. not btc}:tenbeb out of tbc ~ttP~ anb bp 35 H.6. fol. 28. and IE. 4. tot· 16. b. tbe~ll" 
I E+f.16.a.b, nGmo{ lo~,d,)n, ffJall not be in fo~c~, outoftbe €itp ; anb tbrre Littleton PUt~ tbe 

bitference, 1u{Jcre a ~ufiom mall blnb, anb beallo1ntbin aUcttourt~, aJll.l11lf)ere 
oni p in tbe ~ourt of tht vii k,o~ cttitp 1ttbere tbi~ i~ aUebgri). ~ cullom.anb ufage, 
mall flinb anti be aUo1tl~b,in aU ~ourt~,1tlbere tbe ~ullom~ anb ufage$ bo arife of 

Note the cliffe- fi!anb) o~ nlfagt~ of tbt ~ountrp, .a$ tbat of Gravel kind Eanb, 1nbitf) i$ to be par" 
renee touching tUlle, anbrotif ;l511~ougb ErlgJi(b 1!anb, tbe poungdl font" ittfJerit, anb 1nbrre tfie 
c~fiom5 and lWifd{Jatl ~;alte tile lro;joittp of tf)e 1!anb, ani) tbe ~nfant~ to babe tbrir taOttion~ 
u ages. out ofrbe goob~ of tbe beab; flp cttullom a IJ it i$ in Devonlhire) tbep mall maintain 

$lttion~ in tlJi~ I!!ourt,bp tl)eircttunom ani) ufage,anb in eberp ~ourt wJicO garb 
-poWcr to flolb plea ; otber1tlife it i~ of €ullom~, wlJicb take effect in tue ~ourt, 
·wiJere tl)e tullom i~ ufelJ,anb tf)ert begin~ ttl be in fo~ce;tbefe are not allowable; 
llut1ttitbin fucb a ~ourt,cttitp o~ ;2l;o~ougb} wlJrre tbep au ufeb, a~ in London,tfie 
(u£tom ttf, tilat in lOebt upon a contract, iftbe ~Iberman of tflt €jtp wiU ucoall 
tlJi~, tbelOefcnbant,in an ~ction againllbim f{Jall be oulleb ofbi~.Ley~gagef,anb 
tbi~ i~ a goob cullom, anb allowable in tbe ~ourt tbere ; but if tbe }&artp l.1.lill 

,. l1~ing f)f~ ~ttion bcre, tbc If)efenbant fball babe bi.$' Ley~gager, altfiougb tVt 2t1-
berman come~ bere, anb reCo1b$ tl)c contract: alfa 11p tf)e cullom of London, an ~::: 
ctioll-of lOebt i~ maintainable againll €trtuto~~-, upon a fimpJe contrBtt,lttitt)Ollt 
an, (petialtp ; but it i~ not fo bere) anb pet tbe recoberp t{Jere f{)all be gool!, anb 

, dfilctual to be aUei:Jgeb, in aU €ourt~, anb pet tbe ~ctiot1 i$ not maintainable 
. bere, bp tbe cullom; anlJ fo bp tbi~ a'ppear~, tbat tbe cullom oni p e~t('ntl$ it Cd f~ 

~ ~hz. Dre~, 1tlitbin tbe €itp, bp 9 Eliz. Dyer -' fol. 255" placito 3. a fo~eigtter, a~ l.1.ldl a~ a free" 
3~ 2$ $. P aclto ~nan map tJ~bire ~i~ fee -fi1f!ple 1!at1b~ in LOD?<m, to anot~cr in fre, ~ tbe curiom, 

In m~~tmatn, 1nttbaut a 1!lc~nr~ from t~e ~tng; bere tn tbi~ cafe, tbe- action 
i~ groun~e~ upon a cullom 1tt~tbtn tbe. ~ttp' of London, but not out of it ; tbe cu
nom, a~ It t~ bere e~p~effeb, 1~ too general, anb fo not goob. I. ~l t i~ {Jete laib, 
tbatit i~ la1ttful, to taltt Bnp perf on ltlbatfoeber, wbe.r£a~ it ougbt to be a fret:: 
man~ fon, fucb art a$ fit fo~ p~entice~. 2.~0 take tbcm fo~ anp Ilumber of pear$, 
tbi~ i~ not goob, fo~ fo be map be a ~~entiee fo~~o pear~, anb tbe 1!a1tt in tbiP' 

Hill ;1 Eliz. 1nouln be unteaConable. Htll. j I Ehz. B. R. Rott.752. Btllingley, 0' Kinnerfley.a~ 
B.R.&c. gainll Coke,in an ~ction upon tbe tafe fo~ wo~b~,fo~ Caping tbat rbe otber Walt 

perjureb, tbere tbe c~llom 111a~ ~Uebgeb to be, tbat 11lbere anp perf all, o~ per
ron~ 1n1)atCoe\lcr, ql.l1cunque, .WblClJ fball bc tbert e~amin£b, bcfo~cJ &c. ~tJitf 
tullom 1tla~ tlJere quenioneb, a~ being too general; fo~ t{Jat 11p Cucb a cullonl 
an 7)nfant map be Co tbere t~amineb~ &c. luIJ.itb i~ not to be fuffereb; anb tbrrt~ 
fo~e tbe cullom not goob, \lnb fo ruleta, anb fa l1;J tbe cullom' aUebgetl bert in tbi~ 

cafe) 
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caCe; anp perCon o~ pcrron~, anb C~'"ot goob, ~ei"gtoo genera~, ~notbfr e,:ccptiott 
to t{)e l!)edartltion, tbe€ullom betngbrreIalb,t~ be, tbat a €ltl~en nnll jF~reman 
map retain ~~mtice~, anb ithfnot bere.f{Jeturb ~!1 tbej)~daratton,tbat be bJa~ a 
€itt3en)butonlpafreeman, anbCo not g~Ob; tn,8 :=\fIl[arum plamo I~L &lub 4:5 ~8 ~ffi(ar. 
E. 3. fo1.23· it i~ bedareb,tn{)o £{Jail be Catb to be.a .€ltt3~n, anb 1t1l)o not, beu tt plawo lB. 45-
itt fbdnrb tbar be tua~ a freeman, but not a €lu3en) h1b('r('a~ be fOoufb babe E. ,.[01.23· 
tbe1ueb) tbat De bab been botb tbe one anb tb~ ot{)er ; anti f 0 i~ it, Coke 4~ pa rs tol. 
f 4· in the Commonalty of Sadlers (aCe, ot{)erWlfe bp tbe Iltullom) tftcp fire 110t£~1~:: 
bIdl to take ~~entice~. lIt1lla~ utgeb fo~ tOe .IDefet.t~ant, tbat t{)e roc~Ia~ntton 
l.ua~ goob ;a~ to tOe nrll CJ:ception, tbat tbe lltuffOnlt~ unreftfot1~!.1Je, t~!~ 1~ not 
Co, tbe cullom being Iaibto be, tei tak~ fo~ anp numb~r I)f pearp;lfnot.rcr~tban7 
if fo~ mo~e pear~, tben t{)e partp £{JaIl be bounb bp bt~ ohln cantratt ; If abobe 14 
p£ar$: a~ to tbe recont! c~ception le.cutlome bcrr aUebgeb i~ but a.!i an inbu.ccmrnt 
totJ)e action,tlje ~cticn being gtOUnbeb upo~ tbe 9!ubcltturc; but If tbe ?J1 ctlo~ bab 
l1e£n groullbeb upon tbe ~ullont, tJJere be ougOt to babe purfucb tbe fame final p, 
(J p~rcifdp) bere be i~ not rdlraineb, but tbot be lUIl!1 tahe ~)cntice~ at anp plate, 
a~ meH a~ at London, at Iflington, o~ at attp otfJrr place, be map tarte a ~~cntin'; 
anb tbi~ taking, itt well warranteb bp tbe ~ullom, a~ to tbe tbirh ctception, be-
t£utfebe botbnot ffJew, tbat be 1Ua~ a ft.erman, anb a Ilttti;en; tbi~h1funp ~e1tt~ 
eb, fo~ iti~ tlJdlleb,tbat bekeep~a £{Jop t11 London, (a 'abberbaffJ{'r~ ffJoptberej 
1tlbicb cannot be, if be tua~ not a freeman anll €iti3en tbere ; be Cet~ fo~tb tbat 
f}e wa~ Liber homo, but b~tt) not Cap Civis, anb fo tbe .IDedaration itt goob anti 
fufficicnt. FIemmi,og chief JutHce. ~be great fault tbat :J pcrceibe in tbis) i~) tbe 
~urteP gibing of intire lDatnage~. Haughton Jufilce, if tf)e cu1lomwiU enabft 
tf)e partp to an ~ction, tbi~ ougbt to be reafonable. Flemming chief JuHlce, be 
ougbt to becivis, & Iiber homo, be i~ onlp faib JJere to I1t liber homo, tbip h1 tJ)e 
greateff point, anb mort material, tbe number of pear~ are tlot Co material, fo~ 
De map be I1outtb,bp ~i~ o1\1n 'contract. DodderidgeJlifiice,be map be liber homo ,& 
non civis, bi~ being a lttiti3Cll lllakeJj bim Cubjcct botb to fcot anll lot, b~ ougbt 
tberrfo~e til (lalle laib bitn to be,civis & libel homo, Catbat tbi~ i~ a material excep-
tion) aubfo Witijout anp furtber opinion at tbi~ time bclibercb, tf)i~ caCe wap 
abjolttneb to tlnotf)cr time, fo~ tbc ~OUtt furtljer to confibrr of it. ~fter1t1arb,s', 
Term. Hllbr. Il.Jac. B. R. tl)e ~outt1Ua~ mnbell ag~in in tbh1Cafe, tl)e excep~ion Term. Hill.ir~ 
to tbe .IDedaratton, grounbeb upon tOc curtom-, Wfjtcb tua~\ tbat eberp (€itt3en Jac. B R. <7 •• 

anb jprl'l'man of London, map take}j)~mticl'~ ; it i~ berl'faib~ t{Jtit bclUatt a frel':: 
mall of t{je ~itp of London? [lUi not a ~iti3en, againff tbhHt 1tla~ urgcil, (bat Ill?" 
tng laib to be a freeman of London) tbt~ batb implp fo mucf), tbat be 1tta~ a €itt· 
3£n. Coke chief J uLUce. :Jin tfie cafe in tOe Exchequer, it 1nil~ all'reeb tuba ffioulb be 
Caii) to be a lltiti;l?n, tbere be 1t1a~onlp ir.quiIinus, .anb fo not tarable to '£'rot anll 
910t,8 H 6. tbe cafe of Briltow) a £!Werebattt of London t'lWe!t at Brlltow, Or i$' no ~i~ 8 H. 6; 
ti~tn of london ; a~ to. tbe qtufh'Hll) a man I_nap be a freeman of London b!1 tUtee 
itmpP, I.;15p .e~tbtce, a~to be a f)~~nttte, ani:! aftettuarb~ to be mabc :frre, 
babin~ fcrbrtl out bi~ time. anb tbi~ j~ tbe bell hintJ of :1Ferebolll. 2.;23p fle~nll~ 
pt[CH, fine, (i~ ranfompllib fo~bi~frccb(Jll1 ; aub 3.;I5P ;lDirtb) a~ a fneman~fon 
i~ ~rre, tc ou~btta be Civ~s a Civitare .. I?od~eridgeJuHice, tbe cuft,om ~~, t~at eberp 
Cltttljen nub irrcemon, & Ilbtr homo.CIVItatls, tbe ~llllom bcrc l~Inll.'J rigbt, but 
llot meH pnrfueti, tbrf~cebom bV ~lrtb bere f{Jan flot aib it~ fo~ tbe fatber m,lp 
be free, aub pet btneH m (1 fo~atnll place; tbe€outt wa~ aU drat of opinion, t~al: 
tbe IDedarntion 1na~_liot goob, ani} fo tbe ~ubgmtnt gillen in tf)e C l:S.1tlatt err(t~ 
l1COU~, anil not wdI gtUell, anti tbrrefo~£ bp tbc fitd e of tfje I!!om:t, tbc ~utDgment Judgment r~. 
h:la.,;t reberfd,. vetfcd. 

Nota,b~HaughtonJufiice, tbatinnll~ctio1t of .ID£btfo~tomroli), Non indebita
tus, ip no gaoi) plea fo~ tbcjDcfwtr4nt, nciUjcr can anp lP~cmJcnt be ffieWr(B to 
ltlarrant fueb a plea ; tlje ~ourt agrreb 1tlitl) bim ~crein ,anti Mm SCiond-ary) ttcrc 
i~no fueb !f;~cubent to be ffJtWtil) to wnrmnt futb a plea. indebiftitllfo 

Heath Nota. 
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Heath Plaintiff, againfi Ridley 

Defendant. 

Part 11. 

Allion of Debt 1.$ all ~(tion of .i'Dcbt at tlJt common 1!aht, upon tbe .f,tatutt# of ~furp of r 3 
upon the Sea· Eliz. cap. 8. anti 3 I Eliz. cap •• o. ~be .i'DtfenbaJttplrab~ tbe general :lltTUt, tubicb 
tute of Ufury· hta~ founb againtl bim,anb fo :l{ubgmrnt to be.gibm againtl bim : 2IJ. ~p tua~ 
; Bulfl: .. 82; gillen bptbe Ittourt totlJe lDefentJant> to molle In 2Ilrretlof :l(ubgmmt, If be bab 
rvf~: ~~~. anp legal matter to molle t~ ffal,19(ubgmtnt: ~n tbe inttrim,tbe ~efen~ant goe-it 
2 Sid. 463- into tbe Chancery, p~tfer~ bl$ ;1!Stll tbert,anb t{Jere p~oCltre~ an :l\1l}llncttOtl to tlap 
:2 Cr: 3H. ~lltlgmmt anti <e:retution bere: ;"l5ut notwitbtlanbing tbi~ r:l(njllnction, tbe <tourr 
lUdgm~nt and bert p~oceebdJ, anb hib grant :)ubgment anb <e:retution. Coke chief J ulHce. llook 
gr~~~~~IO~n. into tbe ~tatut~~ at large, of 27. E·3· cap.I. Railal f<?1.3 26• anb of 4 H.4.cap.2~. Ra .. 
trary to an In- fiaJ tol.2 26. agatnn fucb ~~Oterzbt1tg~ to nap anb btnbet :l\ubgment~ anb ~:rtCU~ 
junction. tiOt14; an'!) it i~ mud} to be 1Uontlereb, tbat none 1Uill info~m upon t~tfe ;[a1l.l~ ill 
Sta~tes~f Cueb ,aftlf againtl tbttJartp tbat p~ocurc~rucb :l\njunttion~)aftcr :l\ubglllenr~ at 
27 • 3· c. common 1ia1tJ, o~ to nap :)ubgm£nt~ anb ~:rccution!1 ,after rqrrial~ bab, fo~ rbat 

hp tflt fame ~tatute~, be it in ~Ita rcal o~ perfonaI)after :J[ubnment gillen, tbe 
partp ougbt to be quiet, anb to Cubmit unto it; fo~ tllat ~ubllmcnt~ being 
once gillen, in Guria domini Regis, are not to be rtllcrfeb no~ alloibrh, bu t bp a Ie-

ludgm~nt and galcourfe,(S) per errorem, o~ per attinctam, anb Co bp tbeSule of tbe €ourt, in 
iI"~~~:J:on tbbt taCt, ~ubllment anb e):ttution hta~ granteb .. 

Thomas Plaintiff, againft ~Owen 
Defendant. 

Executio b N0ta, ~bat after a !(idal, ~trbict anh :llubgment,itl an Ejedione firrnx,anb at 
the Sheriff af. m~it of Habere facias poiIeffionem, to tbe ~btrtff birccteb : !l W~it 0 f ~rro~ 
ter a SuperJe. 1tla~ bere b~ougIJt, anb a Superfedeas granteb, birecteb to tbe ~beriff to !tap €re
dellf. cution, tbi~ 10~it of €rro~, anb tile Superfedeas ff)e11lc~ to (be J)f}eriff, tubo contra~ 

tp to tbi~ hib pet bo <li:):ecution; tile ~ourt upon tIJt$, ltla~ mo\tctl to grant it 
IW~it of Ilellitutiolt, in tegarb tbattbi~lna~ a great conrempt in tl)c ~beriff. 
Haughton JuHice. rm:bi~ cafe 1t1a~ itt tue C. B. after tj(ubgmcnt ti)ere, anb a JW~it of 
Habere facias feifina m to tbe .asberiff, a W~it of €rro~ lna~ b~ougbt) anb a Superfe
deas to tbe ,f,l)criff, 1tlbicb came to bim a~ be 1utl~ going to tlo erccutioll; tbe 
fame 1Ua~ ff)e1Ueb to bim, tubo refufctl to obep it, but bib e):eclltion, tbhl notluitlj
llanbing, anb upon tbi~ a m~it of 11icllitution 1ttalf grantrb bp tbe ~ourt, be." 
caufe tb.i$ 1Ua~ an appar~nt contell~pt~l t~e .aberiff. D~dde.ridge JuHice ~'f be ball 
tbe m~tt of ~rro:, anb lntU keep tljt~ tn bl.s pocket unttl €:recutton be bone, tbi~ 
htill alter tl)e caft; but in tbi~ p~indpaI cafe, bere be bill nor, but bib ff)ew tbe 

A Writ of Re. fame in time to tbt ~bedff, 1Uljo contrarp to tbi~ bib bo ~rrtution: ~nb fo tbe 
fiitutionirant. ~pinion oftbe €ourt in tbi~tare 1ua~,tbat a m~it of tletlitution moulla be grarit~ 
~d. tb, tbt Wbicf) bp tbe ault of tbt 4!ourt 1t1a~ grantdJ acto~bin!l'1 p. 

Hix 
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Hix Plaintiff, againft Gardiner 

Defendant. 

I~ an attion upon tbe <!tare fo~ er£tttng of a ~m: 3n t~fs cJI:are, t\>e $uefi~on Anatfionup.; 
iniiUeb upon, was, toucbing tpe baltl:ltt!? of a <!tufiom, b~ t~e i3lain~lff, ,bel~ on the ~a(e 

}l.1)~b of l~e .ano~ of D. fo~ to binI) Uleflants anO 3lnpabtrants wrtbtn blS, raill ~iIl.reCt1ng a 
~no~, to come anll grtnne at bis ewm: 31t was bp Coventry fo~ tbe~latntlff 
urgeD, tbat tlJe <!tuftom pere, as It is lalO, is gOlb a.nb fUmcttnt~ anb tbatnonnit\Js 
ilanDtng tpe e~ceptionll befo~e taken againfi tt: 311 appears bp tpe lftEgtfier, f<!f. 
153. tbat tbls .rit, De {etta ~d molendinum; eft: breve de recto, anO Ipetp, 
inter exrraneas perfonas, pro feCta cali fubft:ratta, anD tpep are to be bounO bp tbts; 
but mo~e p~operl!? it Hes betwlin, anti againfi 3lnpabttants anti ¥tefiants, witpin tpe 
p~ectntt of tpe ~ano~, 17 E. 3' [01.64. B. & 22 H . .6. fol. 14. to t~e fame pur: I' t.;. fol. 
pofe, bere tbe cUfiom, as it is tato, is lIoob : gs to tlJe CIt~ceptton taken to tbis 64' b. &c. 
4LuUom, tlJat tbe fame is laitl too generallp, betng t\1at eberp lnbabitant anl) 1&£-
fiant, to be bountl to grtntJe at tJJrs ill'ilJ, pet tbt13 is gOlD anti ruffictent, anti iUs 
no mo~e tlJan is in tlJe <!tafe to babe a cuuomarr «:ommon; fo pere in tpts cafe, 
Coke 6 paIS 60, 6 I. Gatewards Cafe, tpat in matters of btfc~arge, 5:enants 
map· well p~frcribe, as to be tlircpargetl of tpelr irptbes, paping a modus; fo a 
~~efcrtptiou map be aglttnfi an 3!npabitant fo~ mattFr of cbarge, 8E. 3. fo]. 37. 8E.~.(ol.3'j 
tite'Q Coke 8 pars" fol. 125. in tlJe <!tafe of London, Wagoners care, In an £ittt: &c. 
on of litrefpafs b~ Jeffery at Hay, agatnfi William at Ford, fo~ b~eakmg bis jfoi'Q 
tn Haffmgs; it\)e m>eftntlant fi)eUJs, tpat J. de F. tollS Jl.o~tI of tpc "ano~ of 
H. tpat be ann pts ~nc£fto~s, anti aU tbelLo~tls of tbe fatt! ~ano~ babe ufeO to babe, 
liberam faldam, tlJ~oug\1out tpe tobole mliUe de H. anb tbat none tn tpe (lIhUe t\Jere 
to lJabe Frank Falld, toitlJout ~grrement matle \xIitb tbe lLo~O, anti tpat tf anp 
tlo contrar!? to tpis, tpe Jl.o~bs babe ufetl to abate it : ~o tbat tpougb foltlage be 
fo~ tpe mamtenance of agriculture, flntl mutb fabourrb in }Law, pet bp cufiom, II 
man map be barrell of it tn bis OWn JLantl, ano anotper map pabe it., agrlftng tottl) 
tlJis is 3. E. 3· fol. ,. Mich. 32 & 33 Eliz. B. R. ~ir George Farmour It'Ia:in- 3 E.;. f. 3' 
tiff, agatntt Brook; tpe cafe of tbe common ])ake:poufe in Torcefter, in t\)e &c. 
(oump of Northamp~on, fo~ aU fpe iltenements mttptn tpe fame mltne, t\)ts \Das 
alljutJgetl a gooll cullom anO reafonable; upon \xIbicb lfl~e(illent, tbis lll~lnctpal 
cafe mas grountJell: ~riotber ~~ception WaS taken, becaufe tpe cufiom is hlitl, tbat 
\le fi)ouln grintl~ no co~n tbtre; as to rbis, it t~ oneip tpe co~n hlb!cb pe fpenlJs 
in bis ,(Jufe, 19 E. 2. Fitz. tit. Afflfe placito 399- & 16. E. ,. Fitz. tit •. Avow- 19 E.;. Fitz. 
IY, P:JClto 92. 5:.bts 1s toarrantED to be gootl, bp mB!? (If BCenure, togrtntlt aU tit.&c. 
tbe co~n at b!s ~iU tobtcp ~e fpen~s in bis !poure; anb if tpis be fo, anti groQbp 
map of BCenure, a fanion bp lk'~efcrtptton anO cullem, tbis ma~ro be: ~notber 
cn;~cFption mas taken, t\)at tbe cullom, as it is Jaio, is not gOOtl fo~ fpe incertaintl? 
of it, bEing in mdfllagio five tenemento, tnitbin tpe ~ano~; tbts cuftom, as 
it is tail), ts goot! anti certain : ~notper ®Jception, fbat tbe lk'laintiff entitulin« 
btmfelf bp a J.Lea[r, from tbeDean and Chapter de D. of the ~tUs, but fatt\j 
norbin\! at all of tbe ~uit ohling to t\)ere ~iUs, tbl8 is gootl, \DUpout anp tueb e~-
p~£ffion of tbe ~ult in tbe Jl.tafe, fo~ tbat tbis tlorb pars inclufibe, anll as appur: .. ' 
tenant, anti bp 17 E. :;. fol. 64. B. ~uit to a Sll)iU, ts appentJant to tl)e Will; ~,~. 3· fol. 
anti In plfa~[ng of a ll.eafe (If t~e SlPtU, it is fufftcteut, toltpout mentioning of anp 4' • 

Jl) b t~ing 
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tping in tbe Jifafe, (If tbe ~utt: ~notb£r <IE~ceptt(Jn' beeaufe itl pleatllng bp fpe 
Wlatntiff it is fet fo~tb, tpat tpc m>efenllant, being an 3lnbabttant ani) a merlant, 
wltbil.l tbe fail) £1l1)ano~ ball erettell a ~iU~ but tJotb not fi}Eto tbc time tlJpen tpis ~Ilt 
bJas fretteb, pet tbls pleaDing bere is gooO, tlJitbout anp ruep p~ecife £!JetlJing of tpe 
time (If tpe eretting of tpis ~m, it £!Jail be taken bp intennmrnt tpat pc pary erect= 
Ell a ~m, ani) fo llone contrarp to tpe cu11om; anll to tbis purpofe tbEre tlJas a cafe, 
Mich. 43. & 44. Eliz. wbere cneSimpfon tlJas 3lnilictEil fo~ ~pe pubUfi}ing of a fo~gell 
:l5onll (Sciens) tbe fame to be fo~gell, BbjuOgell tPlS (SClens) to be reftrreOtotpe 
time of tpe publication of t~is )Boni), in\Jm no time tDas fi)eweb tlJpen pe pall know= 

, lellge oftbe fo~ging oftt; fo pere in tpis cafe it Q)aU be intenllell, tpat be \nas an 3In= 
8 Eliz. Dyer, pabitant blttpin tpe ~ano~, at tpe time of bis eretting of tpts ~iU, per quod; tpe 
(01. ~48. &c. tttiaintiff, amllj t feaam, unde attio, &c. 8 EEz. Dyerfol. 248. anll Coke 4. pars, foI. 8,. LuttereIs Cafe: Bn aetlon upontpe ~afe b~ougbt fo~ turning of a .arer:courfe, 

ad damnum of tpe 16iatntIff: ~o pere in tpjs p~incipal cafe, tbe it'latntiffts well mti= 
tuietl to tprs iIction againfi tbt m>efentJant, fu~ pis llamage fu11ainell, ~ tpe 10Ui of fuit 
to pis tql)tU, bp tpis net» 6J!)iU, erect£i) bp tpe EDefenbant, c(Jntrarp to tpe cuflom, 
pere tpe pleal:ltng goob, ani) fo tpe 101aintiff ougbt to babe piS 3\ullgment, Coke chief 
] uitice. 51rpis is a ber!? firong cafe; tpis is a goon cuflom, tpe ~~ceptions tatten 
Bre of no fo~ce, anll pabe bren blell anftDerell as to tpe l£ing of tpis Brir, De fetta 
au ll1o!endinum, tpis lies not altDaps bettD£fn Jlo~tI anI) £!tenant, but tlJpere epere is 
a 9Cenure blbere tpere is no iirenure, tbere it Jtes bp (ufiom, anti POll cannot imagine 
tpe nafon of a cottom, tbe cufiom of B:>rough Engbfh aob Gavelkmde, arc no reafo: 
nable cuftoms J rpe reafon to be l1)eblell of tpe btgmnrng of tbem is impof1!ible: 
fdlr George FarmoursCa:e, rememb~ell tlle cuflom fo~ Torcelter tommonJ5ake.poufe 
fo~ tbe bJbole 9Cobln; in Lancaibire, bp (u11om, upon tpe ~eatb of tJrenant at 

. .ill, anti ftl~ pears: lVeriots to be paitJ, gooll bp (uftom, anb [0 tpe cuflom, bere 
, E~JoltN' being laill to be, tpat eberp 31n~abltant to grinlle at pIS ~m, tbis a grob cufiom 8 Eo. 
i. ~ E.~. o• 3· f. 3(. Be 3 E. 3. fo1. 3· abjullgell fo tn pni~t, tn tlJe cafe of a jfoultJ, Itberam falaam, 

anti tnrtl> tpis agrees 6 b.3' mpere fbe rule IS tbat a cunom map be ertentleb t\J~ougb. 
out t\Je tllpole awano~. . Croke J ulttce agr£ftJ bereln, tpat bere is a goon cuflom as It 
is {alll, anll tbe plrBi);ng ~oon: 3lf a man bat~ a common jferrp, anll p~ercribes to 
pa:be obelum fo~ eberl! jfootman paf$lng ober, anO denarium fo~ eberp ipo~feman, 
anD t~at none S)aU pafs but obet tprs jferrp, t~ts is a goob p~efcrtpti()n, as it patb " 
bren atljullgetl bere in tbrs ~ . urt. Dodaerldge. ~mit to a: 9J9tU, map be bp reafon 
(If )tenure o~ ~erbicf, ani) aifo tbc fame map be bp ~ufiom, anti tbm it map mell 
be among ~trangers, aUi) Co tpis cu110m bere t~ g(l)t1 anti rearonable'r antJ tbe pleaD: 
ing grotJ, anb tpe <It:FFprions well anfWerel'l. Haughton. 5:be cufiom bere IS gron ; 
tpe part!? bere cbargen, batb alro a benefit bp tpis, anll tpe ruJe of iLahl is, anll as 
littleion batb it, lex plus Iaudatur, quando ratione probatlJr, ani) fo it fi}a:ll be alfo 
of a cuitom, bere tpe partp patb bis 1lJ:enement, pe batb benefit bp tbis, anb t\Jis 
cuflom, is reafonable, as blell upon II ECenant, as. on a ;9tranger. Dodderidge. 
3ln tbe ~egtfl£r of Brits, in tpe umtits of Errefpafs, tbere rl)e cufiom of Beverly 
is put, betng tpat none to erect a ®p:youfe, mtt\Jout tbe alTent ofttpe JLO~b of tbe 
.anof ;. tbis a grob ctlff,om, a~D a gro~ W&cfiOent tpere. Cok~ chief J ultice, SEbe 
am~tr de reCta ad molendJOum, ts, a Brtt of rrgbt!n its nature, 10 b:Jbiep bauel map 
be Jopnetl ; If no rcafon can be glben, fo~ tpe begrnntng oftbis, (I~ (If anp otber <ltu= 
fiom, pet non fe,qui!ur, rb!s ~ullom to be fo~ tbis. caufe unreafonable, anbagainll: 
reafon tn t~e bl'grnnmg of It, fo~ tpat fo~ fome tbmgs no reafon can be giben' s'nb 
as tbe taule ts, QQi rarionem in omnibus gua:rit, rationem defiruit: Brits tpe:e are 
in tbe taegtfler: fo~ tbe pcrfo~niance of orbers, anll fucp ltke ~uftoms as tpls \Jere 

Judgment ts: i:\Je q[;ourt aU cleM of opinion, tbfit tbis ~ufio,m bere is goon, lInll ~eU pleatleb, 
f?r the Plain~ anb fo bp tpe taule of tbe ~(lurt, lu'tlgment was glben fQ~ t~e ll'Iaintlff. 
nff. _ ' 

Nota 
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Nota, 3!n a @~obibittons p~apeb ta flap @~oceebtngs in tpe ([ourt of Jae.qudts. Nota •. 
Coke cblef Ju{hce. )It ts to be obferbeb fo~ a general Jaule anO 8J!)uJlme ofp TOI1,~hb~n.ga . t h h I ro 11 moo JLa\n, tbat if anp (Jtourr ofeqult2 bo tntermd'ible tn t y macrtrs ryar are p~operp torheCourt 
at tpe (Jtommon Jl..atn, anb to\licb concerns matter of .frlt:~~ll), tbep art tben . to of Requefis. 
be pl-obiblteb; tbe tearon of tbts is, becaufe tbep a~atn tbe mattet t\1ere, ad allUd 2. Cr. 3,S, 
examw, ann tbis puttn arbicrip, boni viri, anb Ibere Ja'ules anb 31un~ments are 3)6, p.:u $. 

as binbtng as tbe lLatos of tpe Medes anb Perfians, not to be aiteteb, anb upon 
lD~ic\J no Urit of ®rrour no~ ~ttatnt lperp; anb tpls is £be true reafon, lnpp t\Jep, 
in ruep cafes ougl)t to be p~oblbtteb, befo~e tIJdr 31ubgments git.icn, bp tpe ~om: 
mon lLato, all matters are to be llecil:leb, rit\Jer bv. twdbe men bp a 3!urp, o~ bp 
ttnelbe lUllges; in t\Je ®~c\Jequer ~\Jamber, if a 3!urp be ene in t\lett berbitt, 
being gibm, afteltoarl1S t\Je partp is not tnitbout piS legal remellp, fo~ an ~traint 
Itttp againfi tbem (o~ bis remeOp; anO If tbe 3(ullges i:lO erre in tbeir 3!ullgmmts, 
fo~ tbe parties remellp, a Brit of errour .ltetp; anO tbe part!? ts not wilpout pls 
legal remetn~· but after a 3ubgment o~ m>ectre gibm in ([ 4tourt (If ®quit!?, if 
trrontous, no remeO!? batp tpe part~ agatnfi \npom rpe fame is glben, fo~ no ®rrour 
o~ .2lttatnt Iierb in fuel) a cafr. 

~VilliiJm Nelly Plaintiff againil: Sir Johll 

Boyer, Sir Anthony Mildmay, Mat

thews, Robinfon) & Atl. 

Defendants;; 
.: I 

N" Ora, E:be court was mabel) to~ tbe btrcbarge of William Hetl y out of p~irort T h" g 
being ~ommittfb bp ~fr .John Boyer, ~lr Anthony Mildmay, ant! otpers th~U~o~ifir. 

tbe \ltommtrsulO~rs of ~etoers 10 tbe counrp of Nortbampton, upon tpe ~tarute onersofSew. 
of 23. H. 8. cap. S. gIbing tpern p~tner to 00, as in tpe ~tatute is f1p~clfeo: srpe ers, and their 
tare appeareD to t\le court to be tpls, ;:n:be commtfsiomfB of ~e\ners tn tpe eountp pe>wer,~. Cr. 
of Northamp:on bin atrefs a jffne upon tbe mme de D. anO bib appotnt tbis Jrlne B6. 
to be letJpell of tpe cattell of William Herly, anb William Carryer, anb arlo. 
tber, to take \Jis cattell, ailb to feU tbem fo~ tbe fine, b:lbicb tbe!? fo llto ilcco~btng~ 
Ip: upon t\)is, Hetly b~Ougpt \lis ~(tton btre in t\JiG court 1 anti bab 
lullgment agalnft. tbem; upon tbts, HetIy blas caUeb befo~e tbe (Jtommtfstoners, 
anti bE tbem quefiloncn fo~ tbis, anO bp tpem urgell to rtleafe tbe ~cttons be \Jab a= 
gainft tbem, (s.) !agatnft Carryer anb toe ottEr tnllO tooh bis cattell; anti fo~ bis 
Teful'ing fo to 1)0, fupporthg t\Je fame to be unjult, tbep committellbtm to tbe Gaol 
.(If Peterborough, anti tpdr commitment of btm to tbe <$'ao1er toas, £0 take tpe 
bollp of William Hetly, Bnll btm tbere to keep b:litbout lOail o~ ~atnp~jit, till be 
llJoulb \Jear fartber from tbern, (If Come o~lIer to be takm fo~ bis 3DelitJerp; upon 
tbta tpe court \nas mobell fo~ \Jls bifcl)arge, anb folo an ~ttacbmtnt agatnft tpe com~ 
mifsloners. Coke cbie~ JuHice. !lCouc\)ing tbe tno~tJg of tbe ~tatute, tnbicp 
glues .tPem po~er to act In f~me t\Jings acco~btng to t\J£tr nifctetions; tbts is to b~ 
LeEa1is dlrcreno, & cilfcreClo eft feire per leoes quid elt jultum· 3!n tbis cafe 
~ere, tpe (Jtommifsioners of ~ebnts ljabe co~mittel) Hetley, u~till be relearr. 
II 3!ub~mmt, tublcb \Je batb in tpis court, againfi one Clrryer, anllllnotl)er, fo~ 
tbe umull takinJI of bl11 cattell; fo~ tbts unjun anll megal commitment of tpeirg, 
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roe tom grant an ~ttt1cpment againft aU tpe <ltommHft(lners, untl fet geoll fines (Ill 

all tpetr beatls, fo~ tbts tpetr tmp~ir(JntI1g of Hetl.ey, ttll be releaCe pts Xlcttonlll 

bJbicp be barb tn tbts Iltourt agatnit otpers, fo~ unmit takIng of pis cartel, bp tpeit 
commantl, tpts matter betng inauditum, anll not to be fufferell [0 go wtrpout e1em
plarp punt1l)ment., anll tperefo~e bp tpe laule or tbe ([Ourt An Attachment tnai fl
bJartlell agatnfi aU tpe <ltommUfionrrs of ~emers, reto~nable tbe ne~t terme, fo~ 
tpat tpis ts not fufi'erable, fo~ tpem, t\Jus to tmp~ir~n one of rp£ taing's free ~ub;eas 

Term. Parch. in rucp an unjuft map, anb manner ~ £1ftertoarbs, Term. Pafch. 12. J ac. B. R. tbis 
J2. Jac. B.R. matter was mobeb again, anll rome oOpe atommtfftoners p~efent in <[ourt, anll bJ} 
this matre~ tpe ([ourt l:Iemantlel), wpar antwtr t~rp coulll make to tbis ~a of tpefrs, anb 
moved agalO. botu tpee coul b jufitfp tpe fame. Coke, tp e 9ltions were bepenl:ltng pere: 

in tp1s ([Court, anI) rucp tpings as tpe ([Commitrtonels boe, as appertaln= 
ing to tpeir ~ommif6ton, tbts is bp autpo~ttte, beribell, anll giben unto 
tpem bp Xlct of j§\atltament, anll tvpere tn tpe !tla; of 10arliament, tpefe 
blo~tlS are (S) \l}\)ere fome matters, in tlJetr p~ocrel:lingg, are left to tpetr lltfcreti= 
~ns. ~s to rpis, tpe true f~po(ltton of tpe WO~i.'Ja in tbe ~tatute (8) left totpett 
tlifcretions) tpat is fana, & legalis di[crerio, anll tpis is di[cernere per legem, 
quid eft juitum, ant) tbis is, anO ougpt to be a:cco~l)ing to tpe JLatn. !:bis 
hl\ltcb is bere none, bp tp~ ([Commlfsioners, is a berp great offence (S) after a: 
3Iuogment gtben pere in tpis ~ourt, f(l~ tpe p~ocuring of it, anti fo~ rtfufing to reE 

le~fe tt, fo~ t\Jis, to commit a free'bo~n fubject to p~tfou, ano tpere to condnut 
bJityout bayle, o~ mainprife, tpts is a berp great offence, anti of a pigb nature, 
ano fo~ tbis, ~ir John Boyer, one of tpe 4tommtfstoners, being p~frent in ~ourt.. 
is to be committeb, anb to babe a jfine impofetJ upon ~irn, fo~ tpc fame. Croke 
J uHice, as to tbe tno~os of tpe ~tarute, (left to tbeir tlifcretion) tuts ougbt to be 
fana di[cretio, anll tbis IS dlfcernere per legem, quid eft juftum, otpermife it ts indi
fcretio , 31 agree tn tpe cenfure, tpat pe is to be committel), ann finen fo~ rpts great 
~ffence. Dodderidge, tptE pabe bere metJletJ witp i matrer, tpat was mereil' colIa= 
terall. 3lf a fine be bp tbem imporeb upon a sromnQJtp of 5. I. anb fo~ maitre, tbe 
tilttell of tpls partp, onelp taken, fmb of no otbers; tpt~ a~earS to be maItce appa: 
rent, tpe mpole town amercell, anll one man to be (Jnel!? pum{1Jei), be mtgpt ber!? well 
babe pis remetl!? fo~ tpis at tpc <[ommon ~a:to, anil no great~r tJunffe coull) tpereb~ 
tban tpls mall, anl:l fo~ tp's 3! bo agrre tn opmton, tbat pe is to be "neo, anl) im= 
p~tfoneo, un till be pat~ paill tpe fine. Haughton agreet) pereto. ~pe Barrantbl? 
tpem malle, IS a tJirect oppofirton, unto fpe (J~ner, anO 3lutJgeOlenr of tpls ([Court, 
ann tverefo~e fo~ tpls pe IS to be fineO, anO tmp~ironctl, of wplCb fine we will al:l", 
btre, fo~ tpe l!ting patb an 3\nterefi in it. Coke. ~be (Jtommiffion of Sewers is as 
neetffarp as map be, but in ([:ommtrsion is mo~e abufell tban tpit, is; fo~ tbep i)O 

p~etenn fpc goon oftpe ([:ommon b:JeaHp, but no tntenn tbefr own p~oper gool). i1,s to 
tbetr ta~es, tn tpts fbep 00 mtibemeane tbemfelbes, fo~ rbe!? cannot tale a tnbole 

8 E tomn{1Jtp, but oneIp particularperfons, all it was refoibeb in a ([afe In CambJiaae_ • 3· I. c-
fime. 8.E. ,. tbe reco~l:I of fbii ra~, eberp OCOUItl ruep are to raJ anO rate ebnp mati 
bp a p~op(J~ttonable rate, tpep cannot 00 wpat tPe)? \Dill, but ttJep are to foliow ani) 
pUrfu!', tpetr lJireafons bp (be ~tarute, tbep pabe not an abfolute pomer, but ibel? 

sir '} h B • are bounoeO, ano are to p~oceeb) aeco~i)lng to rue ruies of~a\tl, (tbis being conrrar~ 
er 2o~.n,. OJ to, tbr common opinion, tpat tbep map ~o .wpat tpep tnill,) bp tpe !aule of tpe ([Court, 
Fine. ~Ir John Boyer was fineo 200.1. fo~ bts rgno~ance, otpcrwtre fo~ tbis fo great an 

(lfi'enu, ~c lleferbeO to ~abe been tincb 500.1. anti to be tmp~(fonell till ~e pa~ PlS fine. 

Nota, 1/[.pat at anotper time, tPIS matter was mobeb agafn, Mathews anb Ro
binfop, ttoo otber of tpe <tommtfsionerll being p~erent tn ([Court. Coke chief J ult. 
tJ.cma:nlletl of tpem, wpetper tpep ~tgbt ta~e anil rare wbole g:owntl)tps, o~ no : 
tpep anrtnerell, tbat fI.3 tbep concetbell, tpep might fo no. Coke. ~ou cannot fo 
bo,bu,t tbis is to. be bone ftberal~p (s) eberp man, eberp tnbabtrant, bp ptmfelf, 
(lnb tpr.a p~opOlrrol1ablp; anti fo it patp been ab;utlg£b; anti aOblfeb tp~m ttl bi~m 

tp~ 
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t1J~ $tatutt of 27. E. 3' cap. I. Raihl Title, Provifion., & Premul11re, fol. 326 placito. 27 E. 3. cap. 
3. anO to obfertn rye oanger, bJptcp yappenety to tp(l[e, bJpicp no fue in anp otper I. &c. 
~Otl(t, to nefear, 0& impeacb tpe 3ju/)gments giben in tpc JilinQs (ltourt, complaint 
nm.a mane unto Sigifmund tpc (JJ;mperonr, of offences in tpc <lI:lergp tpe wytcp .. 
bJere conf£1T~n, anI) a J5iri)op ntl) tpen rcquefi pim to begin wit\) rue Mjnorires ; ~t an: ~gifmund.th~ 
Cb:leretlpim again, me hliU begin toub tbe ma;orites; (0 tye ~yeriff patp \Jere re- mperour. 
turnetl unto us tye minoriles, but tne ~m yabe fpe ma)orites alfo; pou bp pour (ltom= 
mifston, cannot reitrain anp man from pabing tbc p~tbll£ge of tpe ~ommon JLa'ro 
Mattr.el'Vs anI) Robinfon p~Efent, confelTetl tpc aIWlarrant, anb tpat tbep put tpell . 
banns unto it, igno~antlp, an'll tperefo~e p~aE£n tpe fabour of tf)e ~ourt. Dod-
deridge J uHice, \tie map confiner tbis tn pout fines! pou pabe bere p~oceenei) 
againit t\H~ iam; fo~ tpe fiatute is, tpat etJerp man fi)aU be particularlp alft:1Tei), 
ann pou cannot 1)0 tbis upon tDbole 1Lotnnfi)tps; fo~ tpen pou map cparge one 
man tDttb tpe tnbole rint, as pere pou pabe Done. Coke, tpe alfelfment ougbt to be 
felJerallp upon aU; ani) fo it is alliu'Ogeb tn Rookcs Cafe, S. pars. fol. 99. & 100. 
Doddendge. J uHicia non novit patrem, nec matrem, nec [ororem , [olam veritatem Co'<! s·pars r. 
infpicit juilicia; tpere tDpicb are p~£rent, ate to be committeD. Curia" as fo~ tpeir ~i;;~:fe: 
fines, bile tDtli be a'Qulfe'Q of t\lem. 

Nota, iLpat ~it Antbony Mildmay, one of tpe ~ommirsfoners abfenteb btmrelf 
upon p~etenneb fichnefs, Coke in 37. H.6.a Precipe quod reddat tuas b~ougpt aga.infi 
one. 3!ungment gluen againft pim bp nefault, rJdmefs tutu not ercure btm, Co yerf, 
tyts fiJaU not ercure ~ir Anthony Mil?may, bUE if ye tDill not come into <ltour~, an S1 H. 6~ 
3!nnittment fiJall be tJ~abm agatnft prm, upop tpe. IJtatute of 27. E. 3. capIte I 

fo~ tbat tyts is an offence tDttbout J!)~eal:Jent, fo~ tye ~ommirstoners to commtt one E cap' 
to ~~tron, lnltpout l5aile, o~ matnp~tre, untill pe llo releare a 3!ungment gtben)fo~ ~~ . 3' .~ 
\lim in tpis CltOurt, t\le tDbOle Iltourt a!!t~n tn t~ts. ' 

TER.MIN. 
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12- Jac. B. R. 

Hilt Plaintiff, againfi Hank.; 

Defendant. 

Entred Pafch. II. Jac~ B. R. 

Rott. 143. 

2.01 
- , 

~ j1l an ~ctt(ln upon tbe cafe, fo~ a SJrrobcr anb conberfion of An Attion 
~ts <J1500tls, of fUCl) a quantttg (If co~n; tbe BDefentiant ~pon t~ care 
plea'Os, anll juftlfiea tbe taking, at fucb a place (s.) at a~~ ~on~~;~ 
Lichfield, as 113eH:man tbere bp tbe wHom, to take out of fion. I Ro. 
etJerp bag bollling a lJufl)el, an'O no mo~e, a pint, anti if 2. r. 
it boltl mo~t, tbEn a quart; anll tl)ews tbat pe was cpOs I Ro. Abr. 

. fen l)eU"man, anll rem Fore guo ~e tlill take tpe fame, ~4' 56 I. Mo. 
(!Jl as bp fPC cullom it belongell to Pim fo to, '0o, anlliaps tpe 2?1~fi: 22r. 

taking tn one place, b~ tpe ([unom, anll tbe conber(ion in 
~n(Jtl>er place, nnll (0 ju~ifies, upon tp1s ~Iea tbe iOlatnttff i)emuns in }Law: 3lt 
mas urgell fo~ tbe ~lantlff' bp Welton anO Davenporr, tpat tpe ~lEa was not goon: 
5:be queftions nre tlm~e. Erwo toucbing fbe fD~m of fpe J.i)lea. ~nn tpe 
t\)irtJ, Sl!oucblng tbe balinup of tb~ wftom) as it ts pleatJel), I. iJtbe Wlainttff' 
Declares UpON a iitrotJfr anll contJerfion of bis goo'Os, at fuel) a place tbe £D~fml1ant 
;uftifies tl)e taking as )Sell-man; bis ~lea: bere, is no mo~e [ban tpe general liTue, 
anb tpls appears bp 9 H 6. fql. 11. a. tn Ji:refpafs, f(l~ b~eaking bls <l!:lofe, anb 9 H. 6.f.II.a 
carrping atlJap of twentp Jl.oab of m:imber; fpe ilDefennant, as to tpe b~£ahing (If 
t}Je <ltiofe, pleaOetJ, t1)at t~e Wlaintiff IeafetJ tpc fame to bim at wtU, bp fo~ce of 
tnbiob be entren; nnb as [0 tbe carrping a\tla~ of tbe tmentp loall of SCtmber, \le 
plealls tbat one A. bJas feifel) of tpe tblentp 10a1) of SCtmber, ann of tbe <ltlofe, 
maOe B. \lis GF~ecutour, anOOpell; ani) tbat.B. nin giln bim tpc tb!lentp loatJ of m:im= 
ber, ann takes a 9tratJerfe, abfque hoc, tpat be bill take nttlap anp of tpe lDla lns 
tiff'S )[fmb~r; tbis tpere ab;utlgetJ to be mo~e tban tbe general 3\[ue, anb butb 
tbts agrees, 22 H. 6. fo1036. nntl 33. H. 6 fol. S6. :aeconb point, tbl'll be oug\Jt 2.2 R. 6.f. 36• 
\Jere to babe tratJerfe'O tbe place of rt)e taliing, it appears 19. H.6. fol. 48. tbat 33 H.6.f·56, 
tran(fto~p matters map be Jato lnbere tbe partI' Will, tDitl> rt)is agrees ,2 H. 6. (; H.6.f. 48• 
Eo1.I. • 8 H.6 Jol. 10 & 14 H. 6. foJ. 2t. ,. ~g to tpc (\tuft om bne pieatlel.l, tpc fame c. 

i~ not '.,t 
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is not gron, bEing agatnfi [be i.aro. I ~ 3ln rEfput of rue part.p blpo ougbr to pap 
ttJis, llnO fo tpe fame IS unna(onable; I}is \.:lI)fflce 19 to fUllfil tpe ~arket, anil 
to rfpair tpe $trlits ann fo& tPiS \le is to paile as befo&e is erP&tlfei:l, anI) tbi!I to 
yabe mYEtber tpe pattp 1)0 ffit Ol- not, anO tberefo~e tbts cufiElm is unrea[onable, 
anti agatnft lpe JLaw: .£Ufo in tbe llMea, it \nas urgetJ, rblH: t\)e: fame hJas goob, 
tbis betng tn a llI:rotJet anb (!tonber\1on, anti tpe $)efentJant bp pis ll1lea Enttrles 
ptmfelf, anb q,ems, tpa[ e1egerunt guendam oRleta rill rn, but ilOtp not fi)ebl, tpat 

Old Book of fue\) a one to be fo dettEb, wall ~rt ancient $)fftcer ; as toucbing tbis, ~re tbe SUIl 
Entries £01.). )5oo~ of GEntrIeS, lol. 3· b. In tHo ~ttlon upon IPZ (!tafe, tpe piea'Omg of tpe 
8lc. ([:uftom fo~ G~a:na\Ie; be pteabs bere, Q!od debito modo eleC1us, but tlOt}) not 

fi)ew po\1.1, (S) lOp tbe JBatliffs anti (]titi~mg, 6 & 7 E. 6. Dyer f01. 80. placit. 
6 Be 7E.6.8cc. 60. Cuflodlam parci de Swwe, tiJas granrel.l unto one, b3itb a ,dfre 9f 31. (Jut of 

tpe !Kents, 31[ues anb 10~ofits of tbt ~ano~ of Sto'we, be ougprto fi}tw fo~ tDpat 
cauCe be wag to babe tpis jfre; fo pere in tlJis <tafe, lJe oug\Jt to babe fi}ebJetJ tpar 
be was to palle tpis ratione officii, but tbis pe patp not bere fo fi)em. b: Jehu Webs, 
~afe, Coke 8 pars, fol 46 J ,,1-7. toucbtn\I tbis, 8 E. 3. ful. 55, 56.· tper€ dtetl, 
tbe (]tafe of tpe ;Beai)le of a ~un'Ofetl, raticne inde, pe pere fattp, pro labore Cuo, 
to babe tbis : jfo~ tpe EJ)efentlant it was urgen bp Coventry, anti George Croke. 
in antUler to tpe tp~re matters moneb. I. \iWllpetpef tbis be a goon <tuftom o~ nor, 
2. impetber anp lltraberfe (Jug\Jt bEre to babe bErn. !dni) 3. ilmbetber ipis !fliea 
bere tlotp amount unto a Not GC1ilty, o~ not. I. iCbat tbig is a gootJ ~ufiom, 

. ani) mperber tve partp fells, o~ not fdb, tpis Is not material, be is to pabe bis i)utp 
~ H.6. f·4-5· as an SDfficer; ani) tbis marranretl bp 9 H. 6. fol. 4S. In tpe (!tafe of Tole, gWll 

c. bp fpectal <lCuftom, altpougb be I)otpnot feU; anll 21 H.7. fo1. 16.2. & 18 Eliz. 
Dyer Jol. 352. plamo 27. tpc (!tufiom fo: G~anage, anb If tbe ~ufiom be gmb 
in tpefe <tafes, b>pp not grol) bere in tbis <tare nottJ in quefiio~, beIng of tbe hhe 
quaUtp. 2. i[oucpit:lg tlJe Btrabrrfe, 'I}e 4tourt at tbe 6rfi babe ober:ruieb tbts~ 
tbat no SCrabtrfe bere na>\1s to be, anti tpat tpe (]tontJerfion is tbe potnt of tye ~tti= 
on not tpe m:rober; bere tbe ilDefenllant patb well jufiifieO tbe taking anb !tat bp 
a (!tu{tomarp 3lntereft to pimfdf bertbe'O. 3. aJ'impetper tpis 101el1 ~ere amounts to 
tbe <lDem:ralllTue, o~ not: .QJs to tbis, tbe fpeclal 101m bere is gOOD, anb bere 
llEi'bs no 5Lraberfe to be ta13m: in it ~rcber ani) <lConberfion, it is not requtfite to 
llJe\1.1 tPat tbep were tbe 10lafntiffs (rots, at tte time of tbe conbHfion; pere rtis 
laltl, t\Jar tbep were tbe lk'l Cllntiffs goots, it is fufficimt f(l~ t\lc i!i)effi1t1ant to nmfers, 
tbar once tpere b>as a: p~(lpertp in tb~ Wlaintlff; Jbis map be reflmbletl to tpec'lre tn 

s E.). fol+ S E. ,. fo1. 3. tn a 'l1leplebin b~ougbt agafnft nnr, fo~ tm caft of Herrings, tlJt 
3Defenbanr fi)ews tpat tpep b>ere cafi upon bis lJ.anl1 bp fbe ~tit, nnll tbat be barb 

14 Eliz. Dy. Urech, anll fo jUfiififS fP£ taking, anti tbls r«lell to be a gwb ~IEa, 14 Eli2:. fof. 
cr, fol. 307· 307. tpe (]tafe of Fines: 31n an .0(tion upon tbe ([afe fo~ a IPauk, tpc SDef£ni:lanr 

~leatls, tpat after t\lllPauh waslofi, tpe fame rame firft to tbe banbs (If one] effe
nes, mpo folD tlJe fame to one Rcwley, b>po gane tt to rpe EDefentJarrt, abjubgeb t~t 
Wlca in ])ar futfident againll tpe ~laintIlf; fo bere tbe m>zfenbant confetTcib fbar 
tpefe were rl)t grobs of tpe it"latntiff, but fi)ebls bob> tpep came to pim: gg to tbe 
e~ception tah£n,becaufe be i)otp not fi)E\1.1 ti)at tpis tuas an ancient office; tbrs be ougbt 
not to no as tbis <lCafe is, fo~ t\)e taking f~ not pere laiO fO be, rat One officii, but b~ 
reafon of tbe cuftom; tbe iIDefentlant notp not claim tprs bere ra{JO'1e Officii, butb~ 
cufiom. 3ln ti)e cafes befo~e rememb~ei), tbere tpe claim 1.tIas ratione offi
ci,: anti tbef£fo~£ it oU\IIJt tpere to be aberreO, tbat tpe fiime was an ancient or. 
fic,e, bLlt pere tlJe ~eIm1ln is fi)e\1.1fb to be an officer, remobeable at tpe \:nUl of t~e 
([It/iens, anD tparts bEre flUrllg€b to be (be (['ufrom of fpe place; anb tbis is not 
as an (jffice,. ntUber iG pe b~re a perm~nent officer, bur as tpe ~can£nger; Pt 
norp not Jufirfie b,re as an offIcer, as ratIOne dficii to babe fo mucb, but b~ r£a:: 
fon of tbe ([ultom, .\Je is to p~be it l tpe i1Defenl.lant ~tre patp pleallEIl mo~e tban 
be na>l1etl to babe tlone; ro~ lf be ball [aitl, debito modo EJecrllS, ,tl)ig pltabrng 
ball bffn gO)~, pere 11 gootJ iffut migt?t pa,ne blfn taken, tbat be blBS not J5e.Iman, 
fo tpat bere IS a gcoo plea, anll 31ufitficattoll, ano tpe Wlainttff \Jail no c(lufe to bt: 

murrj 
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mur; nnll fo ju1:lgem&nt (lug~t to be giben fo~ tpe E!>efentlant. Coke chief J u
thce, erptrience ~at~ ma'Oe t~!S matrer dear, t~at tpc ta~tng is }Local, but 
tpeconberfion is tran{ito&~; tItarl~, anb futtpout an.!? colour tftpe ~ufiomt ~ere 
be goon, pe map tpell take, anti' (onbert' hl~ere be WIll; conberflon ts tpe pOInt, 
anb t~e tro11er is but tbe In'oucemrnt to t~e action, be Q}ewetp perl', tbnt be ~atb 
not conberteb tbe gooUs of tlJe ~laintiff; but pis own p~optr goolls, tnpen pe 
cnnbeps to ~tmrelf a p&opertie, anb after conberts; if tpts cufiome patp a: rea
fonable commencement, tpis is not tbcn to be Ilefeatetl, tpcp tnbicp bo repair »~Itl. 
!Ies, anb ([:atnfeps, map babe toU bp p~efcrtption; anb £0 ro~ mUrage, anb pon: 
rage, 'be latng map grant bp bts Jl.etters parents, to babe a cparge, Bnb impofi: 
tton laib, but tpis ougbt to be pro bono publico, anD alfo p~opo&ttonable , anb fo 
is 3 E. 3. if fo~ murage, o.? pontagt, t~ babe an. tmpoftt~on, af:l'etTell upon tpe ~ub- 3 E. ~; 
tetts, btcaure tbep pabe tpe benefit of It; ~rnb in pleabtng of It tbe befi wap IS to 
fap fo, Confuetudo villx; anti not to lap tpiB bp tnap of p&efcriptioJll, but bp tnl1P. . 
£If (unome, tpe office of a )5elman is remobeable, bp 2 7. hber atlifar; if one col: 27 Amfat. 
lett monel', fo~ a taJ of a ~own,be fs to be in Dicteb , fo& not tmploping of it to 
tpe publick ufe, ro pere in t~is cafe, if be gatbers tpts, anb llotb not perfo~m 
witb it, mbat be ougbt to boe, 'on piS part, be ougpt to be inllittell fo~ it, anb tbis 
is berp dear, anb fo it is tn tvecare of aU treafuiers of !lI:ounties ; if tbep no not 
perfo~m tpe tr~ft in tb~m .reporel), but i)O mifi~plop Wp~t tbep pabe [0 r£ceibe~ , 
tPfP are fo~ tbt13 to be mbttteb eft tbe 1l\tng's fUlt. ~t tbll1 ttme, tpe Court btb In: 
clint, Ipat tbe cufiome as it is bere ullel1gell is goon, upon tpe book of 21 H. 7- 21 H. ,. fo; 
fo. 16., tbe cufiome fo~ tbe ~ajo& anb commonaltp of GIoucefter to babe toll, of 16. 
tberp ~oat tDbicp palTetb tbe rtber tpat runsbp tbe town·; a goob cl'tfiome; Coke, 
tbe conberlion bere is tbe point of tbe attton, Curia, tne will be better tl'011ifeb of 
tbts care, befo~e tne gibe our politibe 3!ullgements berein, Coke -chief J ufl:ice-; 
we pabe notn but b~oken tpe cafe, but bp tPls, tne babe almofi b~oh ttl tbe back of 
it ; anll as toucbing tolls tbere is a remarkable note tn Scatham's abridgement title 
~ olle placito ·ultimo. Molen?inari~s de ~ac1ock '. ~ollavit ~is, eo quod ipre all-
olvit ReCtorem de eadem vIlla dICere, In dommlca Ramis Palmarum, Tolle, 
Tolle, tbis Madock is in tbe CoUnty of Darby; anb fo tt.ftbout raptng anp mo&e 
in tpis cafe, at tbis time, t~e fame tnas iif)iourneb, ttIl tbe "e;rt term, to beat tbe 
opinion of tye 3\ul)gvs. beretn. £tfterwarlls (S.) Termino TrinH. 13 J ac. e. R. tbe Te~mino 
court \nilS mobell agarn fo& tbelr 31ui)l!tment beretn. Coke. llCpe arguments of TrIO. I2 lac, 
3lUbgfS toas ftdl tnfiitutrb ro~ a tP&ee,folll rearon, fbe firfiJ fo& fatisfattron, tpe B. R, &c. 
(cconll, fg~ infirurtlon, anb tbe tbirb' fo~ pacification. jftrft, fo~ fatfSfattion)' anb lo~~e~ rili
tbis in a nouble manner. jftrtt, (0& fatisfattian to tbe Cltounfel tn 1 be caufe ; anb argum~nts ~( 
fecootJlp; to gibe fat~sfatt~on to tlJe clpents, bearing tpe rearon of fpe 3fuQgrs Judges. 
inbucing tbem, to tberr opInions. $econllIp, fo& infiruttion, anb tpis alfo in a 
bouble manner. jftrft, tbis cerbzs fo& fnfiruction , io tbe 31LJl1ges tpemMbes, 
tpep ~eing bp tbis, put rn rememb&ancf, of t~£ir books: anti frcontllp, fo~ tpe in: 
fiructton of ~tu1)ents, fucb arguments, beIng to tpem ascommentllneS', Upon, 
anb of 'Olbers ~tlltutes, anb book cafrs. 1!btrblp, fo~ pacification, anll tbis in a 
berp great m~nner; fo& bp tpefe ~tgum£nts at large, lloubts are upon goob anb 
mature iJeltberation betermineb, anb fuits cnbeb, anll (0 bp tbere arguments tpe 
cErtaintpof tl.'e lLaw; tnellimotnn, an:tl crrratntp tn aU tpings, is tp e ~otber ofre. 
pore:, anll tbere are tbe tb~ee caufes of folemn grguments bp tbe )lubges: 9:6 to 
tbe ([afe btu now tn queftton, bere ts a CUfiom allellgell) anti tbis tnitb a confil:lera: 
tion, (s.) irbe tSeU=man to look unto tbe fweeping anb tbc pabing ot tpe ~treet5, 
nnb fo~ tbis bis fo boing, be clatms t.o pabe of ebtrp ]3ag of ([:o&n, if it contains 
a 1!8'ufi)J, tpen to babe a pint, anl:l if nto&e, tpen a quart, Bnll tbts pe claims to 
yrrbe bp tbe ([ufiom tbere ufeb: XIs to tbe .l50l)p of tp1s ([ufiom, it is a berp plain 
tare, tbat tpts ([ullom pere is a goob ([:uftom, anb rpe :@lafntlft'bere bp pis 
~emurrer bath confeffeb tbe cunom, anll tbis is atro bere laill, to be Co ufe:tl, time t 2 EI;Z 
(Jut ofmtnO, ll)~ cafe tn 18 fIll, Dyer. fol.352, tpe Cuflome for Granage in Lon- Dyer fO:;;2. 

(Jt t . don» 
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don, clatmes to yabe tl)e tbJentietb parr. Liecbfield tbe ~ipiet\J part, anll wl)et~Er 
fell o~ not fdl ; tDirbout aU quefiton., tpt8 is goob~ bp tbe cuftonlc; tye great mattEr 
~ere in tyts cafe is, tDyetyer tbe plea of tye ilDefenl)ant amounts unto t\Je generall 
iffue of Non culp. o~ not, dearip tye ~lainttlfoU!ll)t to pane lbe p~CP'ftp, bJben tye 
tonberfion ts latil to be; anl) it is a plain tafe; tbat rbe p~op£rtp not\> remaine, nor: 
bJitpftantling tpe ~ro~£r, tbe tDo~lls in tbl! ~ttton, upon tf)e cafe fo~ a I:ro= 
tlef., are, & lpfe fciens bona &: ca[alla ., to be fpe j!!*latntiffs, in ulum fuum 
proprium convertit., & difpo[Llit; t\)15 is tpc potnt, .anti tbIS ~afe bere barpes 
from ~pe cafrs wbic-p tDe pabc all;ubgJO bere befo~e:; tpe quetlton tn laln pere is, 
hlpetper tpis €ut1ome pere plea~eb, be geol), o~ not; tpe 3Iuro~s b:nU ~dl) fatf~ 
little fabout to tyefe cufiomes fo&.tollEs; but tye m.ulets, aa guxHionem facti 
non refpondeblt jurifpentLls; ad qU?,fiiorem Juris, non juratores; t\Jis 1llas S~U[a 
~leworths cafe, a Woman bdtHl p,offetTeb of certain goo tis,. loft Ibrm, afrerwarll,£{ 
il)~ JO(1l Sbutdeworth to ptlsbanb., hlbo wity illS WJli ife, b~o"gbc if i:rnber, anb 
tontJerfion fD~ tbere gooi:J£f; upon (\Jis ilDeclara,{ion, tbe ~efentlant llemurreb in 
law, t\Jep~opertp \uyicp t\Je wife fo~mErlp \Jab:1 bp per tahing of ShlmIewonh to 

. pusbanl), was noro befietl, tn bim bp tpe lLato, anti tpen pe coultl not lorn bis 
illliiltf~ wttp ~tm In tye action, anti fo~ tbi\! caufe.it tuas atljutlgetJ againft Shuttle. 
worlh tpe ~Iatntiffe, tupo tras a great J.Latupct jopnctl piS _at bJtrb pim; ill tJ1,e 
actton, tuplcp ye ougyt not to yabe ilone; anll ty~ ;IDeclaration being b~ollg\Jt unto 
btm (in otyer names) fo& piS atlbtce tperetn, be bimfclf b~etu tpe llemurru to tbe 
iiJ)£claration, becaufe be jopnell ~lS Bife tuit\> pim, 'tn tbem>eclaration, t~ere is if 
;@~oberbian fprecp, jfrom tpe ilDeblJl, tye !IDutcpp, anil Dunnington fee, 31 p~~ 
t~ee gooO lLo&il, tlelibft mt (Dunnington fee) ropere manp e1t.o~tions tuEft ufell. 
-:11 am berp dear of opinton, tpat tpe cuaome pue is g(lob,anb tt is alfo tpe mOle rea, 
fonable, becaufe it is pere to yis plea e1p~etrei:J,tpat pe pan: pabetl tpe ~treet.&,anb if 
tpe cullom be gooll, tpm tpe taking i$ gooi), anO if tpe takIng I)erc be goo I),. tben ~e 
tpts tpe p~opertp is in ptm, anti nor tn tpe jgllaintiff, anll io no £rober to be b~ouglJ t 
bp ~tm. Dodderidge, tpe ~ufiome pere is gOOb, tpe p~oprrtp js not aitereb bp t~e 
tahing, anti tpis was one Martins caCt pere, tye opimon of Popham chIef ] ulHce 7 

anb of tpe~ourt, wpere one tooh a loatl of~ap, of anorpers, anti mingieb tpe fame 
,hlftp yi$ own ,ap, anti tbe ([ourt tncUnetl, tpar ye mtgbr tahe as mncp again p~e: 
tentJr. Croke and Haughton J umce~, fo tuas rpere anotper cafe J,Jere, one tIib tatie 
tpe (o~ne (If anotber, anI) minglell tpe fame tuitp \Jis own C{J~~; tf)f otller map p}e~ 
fentip take pis obJn co~n again, becBufe tpls tDas fo bone, of ~ts o1nn ~~ony, anb it 
was pleaOeb, tbat pe tooh mnrt of big own co~n a~atrr. Colee, 3! tlo fomttD~at 
tlOubt of tpis cafe, f(l~ pe cannnt tane PUI co~.n tn Witbernam, anti be cannot iloe 
w~ong, becaufe tbe otper batb tInne 1n&ong., ~5tO fpc f):cepttonstahrn to ll)eplea 
in barre. I. 115eCaufe it is not ijJe1neb, tpar tbep were feif£b in fee of tbt Sj!)aunoh 
at tbe ttme of tpc el.ection; ,,5 to tpis, tpe fame is fl)e1nelJ, berp apparenrlp, f(l~ it Is 
l1)etuetl,tpat tpep, t~etr P&£iJecelfo~s, anll all tpofe, h:lyofe eftate tpep \Jabe tn tbe epan= 
no~, b~b~ ufeb ttl elect, tpls is goo"O, i'lrb .fUfficienr. Do~dendge, 3ln 7 H. 7- fof. 
3' ~n ~ttlon (If trefpatT~ b~ougpt, fo~ ru~ttng OotDn, anb carrping awap of certain 
trees; rye m>efentlant pleatls, tbat long tlme befo~e, &c. I. S. tuas feifell ,of tpe 
place wpere, anll of tpts enfeoffel:J t\)~ j@iatntiffe, to tpe ufe of one Alice, bp fo~ce 
wl)ereof Alice tuas fe{fetJ, anll bib gibe fpt tree$ to tpe i!>efenilant bp fo~ce of 
hlptc~ glfr, pe bib cut \)ohm tpe trees, anll carden tpem atnaJ!. 3ft i~ tpere fllrtl 
t\Jat t90ugl), be ll)ewl3, tpat tpc @Jaintiffe masonct ftifeb, to l\)e ufe of Alic(!; t~j~ 
i!JaU not be {ntenlletl Co filII to continue, unletTe it be fo il)eb>ell; anti tperefo~e, it is 
tpere bcltl b! tbe ()tourt, tpat ~e ougpt to ,fap, tl)at at tbe time of tpe gtft, tpe !%latn7 
tlffe was' fehell to tpe ure of AllCe, ~nt'l fo tt is rpere peltl, tpat if one allellgu a fe(lff: 
ment, pe IS toTap, tbat tbc feoffer tuas feifell,at t~e ttme of t~e feoffment anb fo of 
a grant (If a rebnrton, tpat pe ban rpis, at tbe rime of tbe grant, anD fo in t\Je 
pJeatling of an £ltto~nment)tpat be was tenant at tpe ttme (If tpc ,gtto~nment,a!11) to 
ot a grant of gool1M, tpat be \Jall t~em at tJ,le thie of t~e grant. Coke, £llSar if it , , 

be 
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be goon to a common intent, tpts IS fufficient,to fap ~ere, tpat tpis ts no~ an at1cteii - ---~' 
gJffjce wpereas it is fat'O,tpat nom, anti befo~e tpe treffJ6lft ; t~ep) tpetr jgl~e~ecer= 
ro~s, ~nn all tpofe,\xl\Jofe eftautlWp I)abe, babe uren to elect ruev;an SDfficet, t~i~ is 
tlerp apparentlp goo'O, (bp t~e fat'Q, - ann nuelp electen; t~~ ~s ~atter fuffiCletJt 
to tlJem unto us, tpat ~e was t~u~ electeil b~ tpe 115a~ltffs, a~n ~t IS laiD in facto" tb~t 
be tuas ).!;el=man, eleltetr, per, HrxdiCtos Bllltvos, & C1ves, tpu, IS (lead? goon? ani) It 
'llaO been lth~\tIife goo~, tfbe pail falll, tbat pe tuas JSell-man fO~Jpe ttmeb~~ns, g~,= 
nerallp, tpt5 tbe ~ufto!Jle;, ann be ueel1s not to f1)ew , boW p'tuas tiectell, fo. m 
tafe (If an Xlbbot, o~ a J5iOjop, flot to f1)em P{)W electell; but pere it is, . t~at be Was 
flecteD, per pradittos Balhvos, & cives, ani) tpis makes tpe matter of pn, election, 
to be berp cJ eere, bere tP1S is laill, anti no mo~e, tpen tpe (jtullome tlotp aHom of; 
-tpe Wlainttffe bere mtg~[ pabe traberfei), abfgue hoc, tpat pe was :l5ell~man, but 
tpe ~latntiffe, bp pis l1ernurrer bcre,patp confetfeb,anll agreetl fo mue", tpat J)e was 
))ell:man at tpe ttme (if tpe taking. 3ln a :l5arre, a common in.tent IS gooil, tniIDe~ 
daratiotls, tpere ougpt to be a certain common intent.· ®fioppells are to be certain 
to eberp intent; bere pe fuas a :Jl;eU:mBn elettei:l" per przdict~s BalIivo5, tpts JSa:~ 
lJere is gOOb anti ruffictent. 6e aUagr~e in rbis, tpe 15arre to be nomo~e tpen a 
Non culp. it refis pere, upon tbe taking, if tpe ~~fiom be gOQll~; but tpe (Jtoun~ret? 
3luro~s hlill not finb fo~ tpe ~ufiome. Croke, tb~ pointanll queftton peu is, b:lbe~ ::; 
tper tpis cufiom bere lain, be gooll, o~ not~ wpet6er tpere be anp falfitte in tbe plea) 
'if fo, tbtn tye bell \:Dap ball been, to trabers t!Jt~,. but if it be infufftctent, in tpc 
yolnt of pleaning, tum to ll,emuire upon it; pert tpe cufrome, as jt is iaU), IS goob , 
'anil \lere is alfo quid pro quo, aflll fobp tpis tpe fame ts reafonabl~,anll tpe Lay gents. 
lJabe no Imowletlge 'of tpis; I)ere tbe 10lainrfffe yall no enufe to llemurre, but bp 
tpis l)e patb confeffell all, anil fo ,3!ungement ougpt to be giben agatnft ~tm. Dod- i; 
deridge. 3' QE~ceptions pabe been taken to tpe 15ar. I. jfo~ not aUeOging, tpat tl)e2 
were feifei) (If tpe fain S!Dano~, at t~e time of fbe <!flection, if not, tben tpe~ bal) 
no power, to make tpe ®itttion, anil fo tpe plea not gooll, tpe 10lea: in l5ane pere ts 
goon, t~is notwitbllanlltng, it is bere QJehlell, t~at tpep hltre feiCell in fee of tpe 
fatb ~ano~, ann tpat t~ep, anil aU tpeir ~~elleeelfo~s ~a:be ufeb to elect, anti tbcp be: 
tng fo fetfe'O, rempore quo, tbe plea'Otn\! pereis gooll, fo~ \nben once ~e aUe'Oges 
feilin in tpem ot an £l1ate of inperftance, bp tpe iotenllmenr of )law, tpts Q,JaU be 
faib, fiiH to patJzconUnuance~ if tpe contrarp be not ft)eltleb, bp tbe otver fibe, to t~is , ". 
purpofe is 7 H. 7· fol. 3· ~ut pere tpe EDefenilant bat!) aUellgen fufflcient feifin, b,otp 7 H.1.. fo1.3~ 
befo~el) ann after tbe electton, ann fo tpc ~lea is gootl$ &c. e1ception, tbat t~e eJes . 
(tion yere is oot toell ple~i)el1, tpe .pIealltng is quod debito modo eleCtus, tP1S i~ 
tueU, ple8tJen; fo~ t\)at debIto mod? elecl).1s, tpfs go~rp not oneip 'to t~e fo~w: of tpc 
~IecttOn, but aifo to fpC pOlner of tpc <1Elea:o~s, b:lVrcp pOhler tpep. coull) not babe 
if tpep \nere not fetf£t1 of tpe ~ano~, aftpe time of tpe electton;! ann tbis matte: 
tulU b&ing tl)e elettion It fel~ t~to quefit~n; be,r~ it is in cafe of a JBarre, ann if tbe 
fame be gooil to a common tutent, tp!S ts fufficImt, pere tpep babe a fee:fimpJe bp 
intenilment, & debito modo eIeCl:us, goet\) to tpe pobJer of t~e ®lecto~s, anll fo 
gooll, ('IS to t\le otp£r matter, becaufe be Ilotp not fap, t~a:t be took it, ratione offi': 
cii, bu~ it ~s fain, tpat pe took tbe fame, ratione inde, anil tbis is goall, as to tbe lail: 
e;rceptlO1\tt ts bftp plain, tbat pe patb a p~opertp, in tpe co~n bp ptm tpus taten pe 
map \tleU lptn (onbert rpe rame,antl pe batp pere a p~opertp,tf tbe taking be laWf~U ' 
ann if tpe c~l1om,t)ere be gooll, ,tpen is tbe taking la11ifuU, anll tpe conberfion jUftifp: 
able, anb fo In tp[S ,caf~, b~re IS a goat! ;Sarre pleaneb, tpe ~uftom goon, anll tbt: 
talilng, anti (ouberflon ,ufttfpable, ann 3[ullgement to be gibed againft tpe ~Iafntiff. 
Hmgh r o:1, tpe barrt, pere is gooi:/, tl10ugb be botb pot fap, it bias antigua villa 4; 
if fa 11feO, tbrs tJceptlon not materillU, fo~ it cantiot be time out of minll fo ufeil, un! 
lefs t\mt tpc Brohln ban been of Co long tontinuance pere, tf £0 ufell time out of 
mintl, to babe a JSell:m~n el.ecteb, ~e neebs not to QJebl, tbe maNner bow) as tbe 
manner of tpe ,<ltonfecratlOn?f ~ ])1ll)OP, neells not to be 8)ebJell, but concurrenti-
bus h s, & debIto modo, t~tS IS gooll, anb rufficient, anti be netJ)$ not to ~hI tpe 
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manner anll <ltlrcumfianns (If t~e de(tlon, as to tpe point of rdfin, pe bat~ ft)ehleb 
:t~is berp platnlp, anll fufftchmtlp :, tpiS is berp well aUellQEb:, (~~ moll rr:ateriai f~~ 
uption is, beraufe tpat ~e iJott) not fi)ew pErc tpe taliing to be ratione cffiji, pe pa: 
tdng tpts pert, as an $lfHrer, but be fi)ews bert, tpat rime out of mtnO~ fuep a JEell= 
man batb ufeb to fweep, anb to pabe tpe finet; anb In confideratione inc.e, & pro 
labore fuo, pe was to 1Ja~e fo muep, anti tpls beil1g fo 1l;ewell bp p:m, i:lOlp amount 
nnto as mutp, as.tf pe pall fatll, pc tonk Ipis ratJone cffici;, f9~ of n£cernt~, the 
fame ougpf to be fo tahen bp \Jlm. ~s to t\)e pleallil1g alfo, be is not to pleat) 
Non culp. if t'pe matter map p~obe lloubftull to tpc , urI?; but to pleall a fpettal 
~lea ; otberwtfe it is, robere tpe matter is plaitl anb famtliar to rpe 3lur!?, anb well 
1m own unto tpem, as to a feWn, anb a bptng reifel), bert r\le ~lea in Warre fS goob; 
anb rpe matter bJell pleabell, tbe <ltufiome goob, 'anb fo 3lullgemtnt to be giben f~ 
tbe ~efenbant. Coke, as to tpe tJcepttOl1, fo~ omitting (ratione officii) tbts palV 
lIeen well anfwprEtJ, tere tnpen ~e fi)ewetp, tpe :Jl3eU'man to faht fo mueb, ~8 
~ewet\l rtat pe was' electel) ltell:man;" & pro lahore fuo, too;, to mue~, anll not ra;.. 
tione oRid, be is to pabe, ann to rW£fp, anb to be tbe <ltrper; tbefe are rbe titles 
of tpe Jf ell:man. ~s to 10~efcriptfon, anl) Cltufiome, tprs nUferenee- is to be ob: 
ferbrb; a i.8~Efrriptton ougbt to" nann upon uaron; but a <ltufiome cannot ~abe 
commencement, but bp ~arlial1lel1t, anD not "bp grant, as Burrougb Erldiili, anll 
Gavelkind," no nafon bdn~ to maintain tpffe, but onelp bp !act of parHament, 

Judgement anb ro tbe bJ\lole €ourt dear of opinion, tbat tl)e )Sarre was goon, ann fo-lihe: 
for the' De· ),tItfe tpe ~uftome bere; ann fo bp tpc Jaule of' t\lt <ltourt, 3lubgement ),tIas gtbe" 
fendaoc,&c. fo~ tbe ~efmt16nr, an'!) fo entreb, quod guerens Nil capiac per Billam. 

Murrey 'Plaintiff, againft _ ..... 

Defendant. 

Aition upon, Ig, an ~ttfon upon t~e (lire t'o~ fcanbalous tno2.t.lS~ upon Non cOfp. pIeabeb; it bert 
the cafe tor bitt bJas foynn fo~ tbe ~lainttft'£, 3!r was mobell f{1~ tpe iIDefrnnant, in 'l' rreft of 
~ords. 31ullgEment; tbat fpe w(J~tJs are n(lt aCtionable, rbe tuo~os were tpe[f, [peken bp tbe 

i)efenbant to tbe ~lah1tJff (S) t\)ou art a Bnabe, anti ban laib in Watt IO k!U me, 
anb bail \lire!) one Wilkmfon to ktu m~. Coke anb Haughton, tp£fe roo;!.ils are not 
actionable, fo~ per~ mas onelp an intent:on to tloe it, infidiator is notping; \tIbat 
\tIP!t if pe ban faib bE ban ktll£O \lIm, anll pe is ~hH libing, tpfs pall been no= 

The Lady tbtng; anb as fO;l tpe Lady ~ockems Cale, cttei) in A'le s cafe. 4 pal s. fol. 16. b. 
Coc1?!inl cafe, mp lLaDP ~ockeil1 ofi".:reb to Q!be popron to ont', ro ktU tbe €\ldtte in her bot,p, tpis 
&c. was an oblons fatt, but if t\lUl cafe were 110'ro TO rOfit'in qu£tUOl1, 3! fi)oulb be tier}? 

tne~l abbffeb of it; iftbe wo~lls hl~re tiJefe, pou babe murbertb 1. S. anb pct bE h 
Dr. POe.fcafe.Jibmg, tbefe wo~t1s are not actIonable, anb fo was D':ct,'r Poe~ ore; ~ou mouln 

"abe killeb me, anb we aU ober:ruiel:l tbere wo~'Os, not to be actionable in tb~ C B. 
anotl1er cafe was rememb~eb, lp~ fet upon me to rob me, In the \)igf):lDBP anb 
\lab- bone it, bab not m~ ~lI~re tpe better efcapel) \tift\) me. C;oke & (J;1u2inoh, 
.,ere wal an att Jail) to 'be none, anb fo fo~ tbis raufr, the wo~i)s wrre llIctionablr -trut 
otbertntre It is in tp!s p~tncipal cafe bere, tvbere tpere is,no all Iaft! to be bon,: but 
onelp an intent, anb tpe purpore, o~ tntent (If a mat', tnft\Jout anv att bp birn tJone 
~s not punif1)able bp tP~ 1Law, ~nb fo ll1 tUs p~rnctpal cafe, f)cre being onelp a~ 

Judgment Intent, but no att bone, In purrumg tbereof; anll tberefo~e clearip, tbefe wo~t:Js are 
quod quererll not atttonable, ant:J acc(l~omglF? t~e Jl\ule of tpe ([ourt was Qpod querens NJI 
N~l tapiat per capiat per Bil1am. ' 
Bll/am. 

Penfon" 
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Penfon Plaintiff, againit Cartwright 

Defendant. 

I~ a ~~obtbitton to tbe €ourt of la'equefts, mobeb bl? Whitlock, (oi tbat tl)e!? A Prohibid. 
art not rbere to metlble tnlrb, o~ betermtne matters of lLegactes; \)ere a man ~P on to the . 

\)ts WUl in tn~tting, bib bebtfe a certain lLeg!J£p tn monep; anb ~e aftertnarbs nub coug of Rc~ 
to bts <lE~ecuro&s, 31 babe bp mp Bill glben fucb particular J1egacies, anb 31 tnoutb ~~r 534S ~abe pou to encreafe lYe famt, to fucb a fumme; tbis to fPe IlttbU Jiab:l,ts termeO 35[: • 
Commiffuffi fidei, anb bp ~ir Daniel Dun; tbts fs bell) a gooO lLegacp.. Coke 
chief J ufiice. tbe Parfon de Sale Allies cafe, in 2 H.4. fol. 10. a goon cafe to tbis :2 H. 4. fol. 
purport; a ~tobtbitio.n ou~ of tpis Iltourt t~tre granteb, tpis (ltourt takes 4Co~: 10, (:fe. 
nufancs of tbc ~~oceeblngs In all otber inferlo~ Iltourts, anti tutu grant a ~~Obl: 
bUlon, if tpep bo encroacb ~oe upon anotber. 8 H. 6. fol. 10. ~f an ®~t)i,,!arp will 8 H.6. fof. 
rue fot tl tbing, tnitbfn tpe SDlocelfe of anotper, be is to be p~obtbttet) bp tbIS ~ourt, 10. 

llottoitbttani:)mg tbep cannot ~tre ~olb ~lea of it. Dodderidge, if t~e <ltourt tbere 2 H. 4. fofi 
bo nre in t\letr necrees, toe are not ~ere to mellllie lDitb tbf£f. ~ H.4. fol. 10. is a 10. ' 
berp goob cate, tbe Popes Legate, not to e~etcife anp auttJo~itl? ~ere, t~ere i£f men: 
tion maDe of a goupHcate. 3ft is to be conaonetl, mpetptr o~ no \De mill' p~o\lt: 
bite t~e:m in tpe (!tonrt of mequefts, fo~ \lolbtng plea tpere, fo~ a JLtgacp. Coke, 
tne map berp tnellt)oe tpts pere,tf t\1ep of tbis ougbt not to polt) plea tbere, nottoiti}s 
ilanbing tbat toe cannot pert~ \lolb plea oett; tpe Ja:ing map e~amtne, anO refo~me 
t~eir SDecrees tper£, bcut f~rrum, acuir, ferrum, fie homo hominem; anb tne ~tre 
map toeU p~o\libtte ot\ler C\tourtG, from ~olbtng of plea, of fucb t\ltngs, of lDbtq, 
me \Jue cannot ~olb anp plea; anb as toucbing rbis, if tpe ~untl? ~ourt, o~ ~ourt 
)Saron bo bolb plea, of a matter, being abobe 40 ~. we'map bere p~obtbite t\lem, 
t\loug\l tne cannot of tbts \loln plea \lere, as to tpe duplicate in 2 H. 4. tbls fs onel~ 
a Duplicate Fower, me bere art to take ~onurance of all otber tnfeti~ (!toudS. 
Dodderidge, tt is to be confillereb, tnpetber fo~ tpis JLegacp, tbere be anp remeOp to 
be baO in tbe ~ptritual4tourt. Croke, tf tpep \nill encroacb upon Ibe 3\urtfbittton 
of otver ~ourts, anll fo rom bp tbfs ll~abl tbe matter, ad aliud examen ; toe are bere 
to c~rett tbfs, fo~ tpat i1)i£f (!tourt berf co~retts aU erro~ll, anb p~oceetlfngll, inotper 
inf£t(n~ \1tourts •. Coke, if a Codicil be b~ tno~o, tbep In tbt ~pfrftuailltourt are 
to compd tbem, to at)b tpts unto tbe mill; if anp o~btnarp remetlp be to be baD,fo~ 
t\>1s fpectal htnDof Jiegacp, tbep art not tben to boll) Bnp plea of it, qu;r{!io }uris, 
to be trieb bp tbe 3Iutlges, a qua:(ho faCti, bp tbe 3\urp, ant) bp tude luogment tbere, 
tbep \lIiU t)~atn tbe m~tt~e, ad aliud exameo. .~et we ~ta:tut~ of 4 H. 4. capite 23, Statute 4 H. 
1I goot) ~tatute fo~ tPIS, tbe 4[:outt clear of optnlon. tpat notbrng is tbere to be be: 4. cap. 2~. 
termtneo, ff bp anp mEanS t\)~ fllme map be enbeb bp t~e (!tommon lLatn, bp tbe rule Prohibirioa 
of tpe ~ourt, a ~~obtbttton \nas granteb. granted. 

Nora, bp Coke chief J u.ft. in care of @~ibtlebge; if one bat\) f1)e p~ibnebge of t1)fg Nota cafe of 
tourt,beis not to be fuen tn anp otber court, but be is oneil? \Jere to be fuel) in Culto- Priviledge. 
dia manfcalli,anO to ffan ~tto~nep oftbis ~ourt be tueb,bp tpc book of! H.7. f• 12. if I H. 1. fol. \ 
lin atto~nep rue bp lSlll tn B. R. tbe lIilI to abate, becaufe tl,)at no ~tto~nep is tbere of 12. 

reco&tJ, ofbis attenDance neceffarp, otbertntfe it is in tbe c. B. fo~ tlJere, be wpic\) III 
~ttol-nel? of reco~tJ, t1)lIll babe p~tbil£nge to pleab bp biff. lSut it appears bp tpc Recorda TUfa 

laeco~tJs in tbe Stotner, befo~e tbc timt of 11\ing H. 7. tbat ~tto~neps pere of t\lts ris, before 
~ourr, tnere of laeco~tJ; !an ~tto~nep ~ere, was tyen falleb Cletjeus) our ~tto~: K. H.1. 

nrp& 
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-- - -.- neps \JerF, art not to be ·(uel.dn anpotper ([ourt, anti'it appears bp tpe moule of 
12 H. ~. 12 H. 3' in tpe ~ol:Uer, tpat in ebrrp terme, 1r\oUswere pere matle of iJ.\lffiarrants of 
31 H. 6, gtto~neps, ann it appears bp 3 I H. 6. tpat if anp one be committetJ, bp anp (If tpe 

lutlges of tpis atourt, ~ntl bemg fo in Cui1:odia mari(calli, anp one map now com: 
mence a rute againft ptm/betng tpus ip Cufiodia. Man Secundary tnfo~metJ tpe 
([:ourt, tpat pt patl eramineb tye la'eco~tls i~ tpe Tower, anb tpnt tpep toere fo, as 
befo~e is rememb~ebt 

.The ) kIN. G; ag~infi Cramiington. 

, 
, " ~J; ;-.id ' . 

An india .. 
ment for a 
rercous: Beleinganbicttb fo~.a laercous. ~Da,yenport took £Jcepttons to qua6; tye fame, 

:.:. i[o tpe return of tbe ,rtfcous,ewbtcy eugpt to be as certain as a ,$)e.clara~ 
~ tion, tt·wants tyefe wo~l:lll,'vi & al mis., .Q~ -manu foni, tbis Brit alfobadrs from 

2 Cr. 287. all tpe ~~£filJents: alro tf)e place w\Jere 't~t'refcous waS mabe, ougpt to be eJP~en~ 
34:5',473.- .... anti cerrainlp fi)ewetl, wpt'cp is not !Jert .bone, nub t\J1 s ,is not to be tahm bp intenb: 

. ment.Coke, wpere tpe grre(t UHls(tpere was a1fo tpe rercous tlone, anb tbfs 
l' bp intentlmmt to be fo; anb tbis ougbtnpt to be (0 certatnl)? latl:J, tpat tpe rtfcous 
, ,was malle, ibidem: idfo it is goobllere, .b:Jitpout vi, & armis, in tpe (lJiillrit of~e: 

Regifier. fcous in tpc R egi(ler., tperc is vi & al1mis, but bere tpe 3nblttmeut is goob hJttJ)out . 
it. Dodderidge, tbfs wO~b, RefculTtt, implies tbis to be Done wttp fo~£t; tpe ~ourt 

Indittment dear of opinion, tpat tptll 3/nDittmerr.t (If iL\efcous waS' gootJ, ana tye pattle en: 
good, &c. llltteb bp tpe (\t'OUft, ltla.a fpneb fo~ tpe ramf~ 

Henry Vaze Plaintiffe, agairift 

Fie ld and Wilkjnfon. 

Defendants. 

An Ejetlione IjJl an ~ttion of Sltrefpatte; anb ejectment, b~ougpt b~ VaJe fpe ll.e(fee nf Robert 
firme. Arden, trpeb at tpe )Sarre b~ a 3lurp of Warwickiliire, fo~ tpc triall of tpe rftIt 

of fpc ~ano~ of Parkehall, in tpe <[ountp (If Wanviek. Robert Arden being fetf: 
:2 Cr. 340' en of tpe 9@ano~ of Parkhall mabe a Jl.eafe unto Vale tpe ~ratntiffe, fo~ triaU of pig 
I ~o. ~b2I. title, tpe BDefenbants cIapmeb untler " ieaCe mabe bl? ~tr Robert Dlrcy upon 
~20~' r. opening of tpe £bltle~ce to tpe 3!urt\ tpe cafe appear£b to be tpis, tpat Edward 

A:rden, bemg retfeb In fre, of tpe S!9ilno~ of ParkhalI, in confibrrCitlon of rpt mar
fraglc of Robert Arden piS ron, an~ pElr appar~nt wttp tpe baugpttc of Juftice 
Comer, ann of 1200.1. giben anb paro fo~ a marrtage po~tton bp pIS 3ni)enture, b!b 
<!l:obenant to fiantl fe!fen of fpe faib S!9ano~, to tl)e ufe ofpimfclf fo~ life, anll after: 
warns to tpe ufe of \JIS imlfe, fo~ ltfe, fo long, as fi)e fi)all itbe fole anb unmarrieb , 
antl ~fterwartls to tpe ufe of tb,e faib Ro~ert Arden, anll pis ilIalItfe, anti oftpe petroS 
(If pts bObp ,begotten; after t\)tS, t\Je nub Edward Arden hJas £ittainteb, antl pis 
~antls fo&fe,lteb to tl)e lfftng; a~i:l tbe title of Darcy w~s as a lllatwtre of tbe King, 
upon tpc e~ltl,nce, .febtral quefttons 'OH) artfe, tl)f cptef quefiion hlag, \tipetper rpe 
}Lanb noW rn quefiron, anti tnben?of tpe feMe hJas mabe to tpe ~Iaintiff, Was parcell 
Ott, not parcell, (If tJ,Je 9l9ano& of Parkhall, if not parcell, tpm tbe fame belongs to 
~tr Robert Darcy) b.l~(l patl) aU tpe otper Jianbs, bp Watent, but ontlp tpe e1Jano~ 

< (If 
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~f Parkhall. Coke chief Juilice, bp.tb~ 25o~h of 43 E. 3, if a llil~ein,be II JLelltree, fo~ H E. 3-
rye life of anotber, tbe l!.0t.'O enters, It ts r,bere ~e1i/l, t\lat tbe ~o~l) fi)aU n~t be pu= 
ntfi)eil in an ~ction of waft, fo~ ttlaft b1! bl.u none, but t~e Jia\n IS otbt~wlfe, t~at 
be fl)all be puni~ell, fo~ waft, fo fi)aU an oc~apam be, as it ~aly~eeJl an,~ogell; fo 
if tenant, pur auter vie, be atratntei), rpe ,Bmg grants t~ts to anotber, tbe ~~anll 
tfe ft)tlll be punifi)eo in waft,an'O pet \>e comes 10,10 tpepoft ? anb, fo €If tb~ JL~~'Q (If a 
biUein, an'O an occupant; afcerwartls lpe 3\urp gabe a berilttt fo~ tbe ~lamttffe, tbe 
JLefree of Arden. 3lt was tben mabel) fu~ lye ilDefmtlant, in ~rreft of 3\u:ogem~nt , 
t)Jat tbe venire faclas bere was notb)~Jl awarl:lell. ,~nb fo~ t~ts, tb~ cafe was,.tbe 
Ieafe was mabe, apud Cud ..... oIt.h, ~ft\>e ll.anlil ~!?tng 10 parocbla.de.Cudworth pr,'-, 
ditto tbe venire facias \lias, de Vic~nt:to p~ro'hla;: ~eCudwortb. 3\twas lJrge~ :tpat 
tl>i~ w.as .a mts:trpaU, anO tbe ve~me faCIas bne nO,t \nell alnarll£'O, ,tb~;~eafe:~as, 
mabe at CudWorth, t~is to be tnt!) bp a·vemre faCIaS of tbe fame ~artfi}, wb(cp 
Ues in Cl,ldvvorth onelp. 31t tuas anfl;riereb, tpat pere is no mif=trpaU, but !pe ,v(!oi
Ie fa~ias pere was W.ell aWllrZletJ, (pradida) pere is ruc!,J an aberm~nt ,.asJb~~t ~~ 
nec£turp, it muff be fo taken, tbat Cudworth rye rpwn, anb Cud w9rch tpc partQJ; IS 
aU one, anil if fo, tpen be tpe venire facbs of tbe one,o& of tpe otper,tt fi)aU be g(W~.; 
but if tpe ~artt1) be of a larger continent tpen tpe town, tben otl)~rtutfe it wut be. 
Mich. 43 & 44 Eliz. B. R. bet'roeen Wright anb Whmington. Bin an E)ectione Mich. 4M4' 
firme, tpe teafe tbere, wbereupon tpe ~rEaU was pab, was mabe : apud Abington, Eliz.B.R.&c. 
of Jl.anil Iphig in BurgQ de Abingc-on prredith tbe venir!! facias \nas, de vicineto 
burgi, de Abmgton pra:diCl. anti t\lis . trpall affirm8b bere to bi goob, anb tpe ve-
nire facias to be \nell ab:laroetl, fo~ (pra:dll~t.) makes tpts, bp intennment of )Law, to 
be all one. ~notper lihe cafe tbere.luBs, bere a leare matle of a poufe calleb Dogetts, 
anll of )l..anll at Denham, in pHochla de Dl!oham prxdItt. t~e venire facias was, The care of 
<1e D~nham, erro~ b~au@t, IlIni) a(figntil fo& erro~, becaure tbe v~nire facias was Denham. 
not De parochi~ de Denbam, but refolbeO, tbat Denham, & parochia de Den .. 
bam prxdia-. t~e fame is aU one b~ intenbment of JLaw, antlgop'l) (ue one tn.apl)~~ 
t\le ot~er. D~nbam, tbere tpe itown, ~n'O fo bere, Coke, tbe.pr~di¢l. b.e~~ ma.~e·s' 
t\Jio! aU one, Cudworth tbe itob.ln, ann Cudworch tbe 13art~ ,;·in tpe ;Dt~lar&~. 
tum· bert, it is not in parochia, generaUp, but witb a p~~d14t; tbe venire, facias 
)Jere De parochia generallp is goon. Xlt anotber time, t\)i5 ntattt( \.Uas mobe\)a~ 
gain. Coke, mifera fervitus ubi jus eG fervus, t~ere is 110 mtf:trplIl. b~re, but -t~e 
verire facias was well awariletl, anll no 3\ubgement befo~e qiben bli~,i allP \1lap~~. 

l' !' 'j 

notre ,rpis ; a ~afe tpere \nas tn tbe C. B.ll man was boun'O to pap fo mucp lJlon~p,,; . , 
in tbe ~outp:p(J~c~ (If t~e jglfldfi) <ltpurcbof D. be .pI~~bs p~£meJlt of tbi~.4J1:, 
t\lt ~ou(b:po~cb, Of tpe ~artt1) <ltb~rcp of D. an'O ootp not rap in :tbe ~arlq} of 
D- bur of D. prredICt •. tpe ~emre faCIas was De parocbia Ecc1efi;:e paroshia.l~~,~e. ,. 
D. if a to\nn be lai'O to be tn a ~artf1), tpEre tpe venire facias to be of tpe StobJfl,' 
not of tbe l~artt!J. tbis is a fur~ m&rime to be obferlletl) tpat tbe venire facias is al: 
bla~s to be, from tpat place, wbtcb IS moft certatn, anb a town is mo~e certain tben 
a ~arifi), wb tcb map contatn bIllers SltO\:DttS. A Precipe quod reddat, de manerio 
de Dale, tbe venire facias, 1l)aU .lre de Dale, becaufe a ~an(l~ n(lar e~ten'O it felf 
furtber, anb to generaU, It 1l)aU be b&a'ron pete to a mo~e particular place in Cud. 
worth, wbicp is to be tntenlletl fbe ~o\lln, tbe wbole Court, agree'tl beretn, anb 
tbat it is not pere to be tnten'Oe'O (as tt was objetttll) tbat tpere \nere mo~e to\nns in 
tbi~ 19ar(6), unletfe tbe rame,be fo ijJelneb to be br tbe otper rib~, an'O we art bere 
to Ju~ge upon tbe rECO~~, wplcb p~()beS tbe iltotnn anb tbe !tlarll1J to be one, an'O. 
tbrB (s alfoafter. a lJzr~ttt. Coke, 3\ babe ble\ne'O aU tbe W~ertnents, anil none of 
tpem llot1) r mpugne tblSj anil mo~e ~o'rottS ll)aU not be inteniletJ ; anb if tpe venire 
faclas btre was of t1)e to'ro~, o~ i0ant!J, tpls gooll bot~ wapes. Dodd,eridge, tf nn 
o1i)er !lo\nn be in,tbe ~anfi), t~en botb of' tbern are of one, anb t\)t fame enent. 
Croke J uflice, if bp anp tbing tt appears to US, t~at tpere were biberlll:o'rons ~ 
tbiS woulil t~en be material, but no Cucb matter bere ap'ptars; pere \nas 
no mif,trpall, but tpe venire faciu \nuweU awartJet1t - Haugbton, ~be 

. vemre 
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judgement 
for the 
Plaintiff, 

venire facias \)ereb.lltswellatuarnel:l, upon tpe rearon ,befo~e aUel:lgeb, .of tbe 
prredil'A. tuple\) is a rpeeiai aberrment, tpat tpertwasbut one Jrowntn t~e ~arai), 
Btli) tn common fpeeep, it {\laU as weil be caUeD a~aritl), tnbete tpere ts but '{jnf 
totnn' in tr;as robert t\)ere are bibers 3Itob:lns tnitpm tbe fame.' Dodderidge, tpe 
tafe befo&e rememb~tb i:lot\) mue\) lliffer from t\)is cafe now in qUEtlton, tbere fpe 
itotnn was of one namt, ani:l tpe 10arifi) ofanotPtr, but pere botp of fpemarellfcne 
ani) tpe fame name rottp a' prx-dia. ani) tberefo~e to be tntenflei:l to be of ont· aRb 
tpc fame t1tent, tpe .ano~ of Dale in Dale, tpe venire facias is to be de Dile, 
Coke. 31fpatb been faib, tpat tpe j@arit1) pEre is mo~e fpadoliS tpm tpe IlCofun, 
if it were fo, t\len tpe venire facias tnas not well awarl:lei:l, but it tlotp not appear 
untau(J to be fo,bp tpe reco~ll upon tnptcp \:oe art ttl grounb, anll gibe our 3[ui)ge= 
ments; fo:tpe tnbole <!rourt ageeeb deErlp tn tpis, tpat pere was no mtf=trpalI, but 
tpe venire·facias blas hlell atnartlell, anb fo bp tpe rule of tpe c.1t'Qurt, 3!ubgemenf 
was trttrell fo~ tpe'~laintiffe, but e1ecution to flap, till tlJe ne1t terme, becaufe r~e 
grounb tnas rotnn \tlttb co~n, anll babitlg a ®ecree, anb long poffelTton, tberefo~e pe 
to babe 'tpe co~n, anI) fo ®recutton to {tap, ondl? fo~ tpe 4ro~ne, till tlJenert 
~erm* '. , . 

,~elby -Plaintiff againft C arry,er 

Defendant. I 

An Aaion 11ffan gttion upon tbe 4raCe, fo~ fcanbalous bJo~bg, fpoken bp tbe ;;Def'enllant, of 
citeD f~~e '£Ile lDlaintiff, aub upon Non cuI p. pleabeb, a berbict tnas giben fo~ tut ~latnttfr.: 
words. Heri~Finch, fo~ tps !li>efenbant, mobeb tpe <[:ourt tn Xlrreft of 3I:ubgf:ment. tbat tile 
2 Cr. 345' bJo~bll bJere not attionable. itbc tno~1)s tnert tpere (8) tpat tpe ~lainttff lnas a 
.s8S· Bankrupt Knave~ Coke, cIeedp tpefe tno~t1s are fcanbalous, anb well ·~cttonable; 
~ Ro. Abr. fo~ bere aIe' ttno notnnes; anb fo if tbe tno~bS tnere, ~ I:rapto& )Knabe, t~ere tnere 
1'Ro. Rep. wdl attiOnable; fo~· bere are ttno notnnes, orbertutfe if tpt hm~l:IS1nere, a trap.ttrous 
22. Imabe, ann (0 fpoken in tpe abjettibe, tbere not actionable, becaufe tpere, tpe abieaibe 

.. tno~b; batp reference to ,rbe fubftanttbe ~ ann fo i~ tbe ilifferencc; tIle robole arourt 
Judgement agreeD cleerlp peretn, tpat tbe wo~lJs tnere acttonable, upo~ tpe btfferetlce befo~e 
Piliv~n .cor the mtntfonetJ, anb fo bp rpe rule of t~e Ilrourt, 3lutlgment was glben anll ro entre'll fo~ 

alDUff. t!Je~laintiff. . 

Rowland Egerton Plaintiff, againft 
Edward Egerton 

Defendant. 

tn a Prohibi~ I~ a ~~(lpibiti(in p~apeb to tbe ~~erogati13e c.1t'ourt, to p~olJtbit£ tbtm tbere from 
rion to t?e p~ocee'i)ing in tpe 18~obate of t~e Bm of ~ir John Egerton, tnpo mabe bin tntu , 
~rerogatlve anb rberebp bifpofeb of aU pis perfonal, anll rtal <!CHate; tpe grounb tn~ereupon 
2 o~;.t~46. tpe motron blas mai:le fo~ a ~~btbition fo~ tpe lnpole, ~as rpls, .in regarb tpc'pur: 
I Ro. 2. 2 r. pore tnas, to bate a tcpal at fl,aw, as toucbing tbe brdibitp of tpc tutU, anb hlpetper 
2 Ro. Abr. it be a Bill, o~ no alll; fo~ it is ruppofe1l to be tbe Bill of Edward Egerto!,!, to 
315. 358• . wpom 
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mpOn1, up fJis Q1illlill bc pat\) giben aU bia lian'O, anl) aIro all pis perfonal en ate, ann fQ 
~crrbp pe pat\) O!i'inpCriteO PiS rfgpt pelr, anO pal\) bp tPIS pis &mill!, gitlen nor},)lnll 
at all to anr (if \Jis QP~anOcpilb;ten ; anI) t\Jat tf tbep q,oulil be fuffereO to p~OCCfO 
t~ere, finO to p&uue tl)e HUl, anb to allow.of tpe[al11£ rberf, as Cl groo will fo;t btg 
perf.onat Cltflare, tpis UlOU\1) [pen be fl berp great ebiOence, to intlUce fpe 3;urp, upon 
a trpal, to pafa fo~ rpearilitHl, wpen t\Jep rEf tbe fame p&obelJ, anll all.ottetl of, in t\Je 
~ptrtruaU ~l)Uri", fCia goon lDUi, fintl rpis fo ilone tPErt, bp tuap .of p~£betltt.on, anll 
to p~du'Oice tpe trpal, mptcp is after t.o b~ pere in tvis <tourt; aull rptrrfo~e bp map 
lIf p&ebcnrtcn, of lVl.s p~etunic~ tt1ptcb map pappen., bp p~obing of tb[g Bill tpsre,a 
~~optbirtcu 'tJasPfBtctJ fo~ [pc'tl?pole. 31t was farl~fr f\JeweO, tpar as to tpe per: 
fonal Eftate, tte ~B'Ug\JtHS of ~tr J ,Ihn Eg~ncn, \)atl tmueri }Letters of al)miui= 
fir4tion, (Jut (If tpC lklierogatib{<!tourt; againfrtpis it tuas objecte'O, anll fironylp 
urgdl, tpat {pis JLantJ, fo bp tPls Qlili1!H., contJepell, anti giben, unto Edward Eger
ton, lllas oneip fuc~ JLantl, ttlPlc\) befo~e, bp tPt fatO Ed w ard Egercoll~ babing no 
Urue)no~ anp petr, (lfl)is name, to tnpedt tpiS, f-O& namefake oneip, was bp pfm [,on' 
tJepeO unto, an'O (eUttl upon, fpc faill ;air John Egerton, anO bis venEs, but [bllt 
tpts tuBS ontIp fo 'Oone, upon Cp£ciai trull, ann [onfil)encf, tpc bJptcp, acco~ning to 
rpe fain trnlt ; ~e ball, now recontJe~en tpe fame to plm allain, bp tbi5 bis JallwtU.) 
~o tbis, annner was maDe, tpat tpc fame roas an abfclute contJfl!ar.cf, wttl)out an~ 
trufi at aU, an'O bp t\JiS prs ~iIl, .. b~ \Jatb no~ onet~ p alTen tpefe lLan'Os (fO fQ~met l~ 
(Onbepe'O) unto pim, but alto aq \Jts otP£~ lianlls, generaUp tn an~ place; anI) fo 
bp 1\,1i5 PHi a!illlill, be ~atp tn\)oIlp tltfinperitel) pis rtg\Jt pefr; if rpis a!IDlilltlO ptote 
grub. Co~e chief J ufilce, tprsls a berp great ~are, an'tl a firangt, ruc~ 11 BtU to 
be mabe, bp a man of fo great armIifel:IOUl, QllntJerfianntng, anti £~pert£n~e, anti tDbQrr: 
!Joufe, anti name, ~arb bren of fo great continuance, anO efifmatton, fo~ on~ of pilf 
:'dnceUours, 'tIiO marrp mit\) on~ of tpe 4-. ~rqutr£s of tpc bOilp cf tbe ~~fpce, to be 
mit)) \Jhn aituals, in fJrore belli, -anti gf mpom 1)£ is Iimallp I;JtfcEni.J£i), flnQ nob) 
bp t\JLG \Jis atmltlt, to brutfe, aU bill }Lantis of 3\nperttancE', utito fhlOipet, anll a,Ico aU 
\>ts perfonaU ~Utate, an'll nor to remember tn ~is tuill anp of \Jls ([biltl:zcn, bur bp 
l\Jis to tlilln\Jer1t pis rtgi)t \Jeir, anil fo& lDl)at caufe pe q,oulb fo bO, is nct hn.o\.tln • .as 
to tpe motion nom malle, to \Jabe a W~.o\Jibittol'l fc& all, bJ\Jere tpe illmirfl contatns 
lLanns anb goo'Os; t\Je Uhe <[afe was bfttnren Egerton an'!) B~eerton, blpue rbe,e 
maS a ~~obare of tpe \DIU,befc&e fpe W~opibttion p&apetl; t\)is W~obllte not naib, but 
remains goo'O, notmtt\Jfianl:llttg JLarttl tie alro containetl in fbe \mill. Q1IDlben 31 WlS 
~[tonrnfl? <lB'en rr all , tpere tbm tuas n <[(Ife of tbe Uhe naturr, as' t\>ts cafe nom pere 
is, as toucbtn~ a armuu maOe, hotp of JLanll, anil goobs, witp bJbom 31 tuas rpm of 
([:ounfeI, ann motleo bere fo~ a W~o\Jtbttian fo~ all, hlti,\J bJas granteil t.o me, mplcp 
(!tafe 31 \Jaue repo~tib in tpc Sixth part of mr li\rpo~ts, fo!' 23· PalVler, (he Mar- Co(:e 6. pars. 
quis of WincheHers Cafe, tIJe £Incft fon of tpe lLo&ll Elf Winchefler, marrieO tbe fol. 23. (,y •• 
~aug\)ter of t\)£ oItllLo~b 1lLrearurer, l)e batl abafe fon, (;Inll bp l)lg Bill, be tlebt. 
fetl all \)is llanbs ann Werfonal <!Efiate unto ,\Jis bare ron, anll fo~ t\)~~&obtb{ttQri) 
31 tben alletlge'll, tl)at l)z \nas not of fount! anti perfect m?mo~p, at t\)e tHne of fbe 
mahing ofbis aJill\HI ~ann fv~ tpis cBufe 3r mobetl-fci \laue i'i If;'&obtbtrton, (0& tPf tul)olf, 
in rtgarl) tbat tue will tJio can cern llantl, an'll tbe !lfltament alf.o concEmell grob.s, 
tn\)icp are miJeb toget1ler in tue Btu; anti if tbep !lJoulO p;tocfPll t\)erF, it woulO 
be p~ejulltcial unto rpe tnal beu. jFo~ if be tuere of founn memo~p, at tpe mahing 
of tbe S[efiamen t; \)e couln not rpm be D~ non Cane memorie, at tbe time of mahing 
of l\)e atmlill ; bor~ of tpem berng matJ£ at one anll tl)e fame infiantof time, anll the 
([.om man ll.am is to l:letErmine W\)O fl)alI be fain t.o be De n'~n fane memorie, attbe 
time of tpC mahtng of 1J~S mantu., fo~ llanO; anti fo~ tpis caufe tpe lfJ~obtbitton'tl) be 
gentraIl, the ml)tcb mas, Una voce concdfum ; bp Popham chief J ufl: ice, anti hI? 
tbe wbole c[ourr; antl afrerwBrl)S t.o be remantle'O t\lttbu again, as to tbe pcrrg: 
nal rUate; airo GtlL o~ no aralltu; tbis in to be rrpetl berr; anti bp 44 E. 3. tbl$ 
is' traberrab!e norwtrbUan'Otng, tbe S:efiament be p&obrn tp£re Dodder1dge J u- 44 E. 3-
thee, t~is is bITP firange, t\Je fute as rouc\ling tpe ltl~obate (If t~e BtU, is tbrre 

~ 0 ilcpen'Oing, 
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tlepen'Oing, an'O 1?tt bEfo&e tbis be 'OEtermim'O, tpe~ tbere pabe gramen letters of 
~llmtntftration to rbe !IDaugbrers of ~tr ] oon Egerton, bp tD~tc~ tilt, t~£~ \labt 
t1J~r~, tn a manner, tltfaUo\Detl of ttL' Bill. Coke, 'we map bere well grant a ~;.o; 
~ttrtion, fo~ botp, wpen borp are tn rpc iiWllfll; fo~ tpat tpC!? tpere ougptnot to p~e: 
bent tpe W~ocrei)t!1gs of tpe ([ommon ia~; 10 ~afes of n~cemtp, tpe law aUollls 
of a lkl~obf{te tp~re, bec8ufe tpa,t afrer rprs" tpt ,~;recut(!urs map pabe an iitttoll, , 
but not befo&e, but \Dper~ a BlU 1l0tJ) contatn rn tt iann" nnll goons, a 19~optbttion 
8)a:Ilnot be grantEllpere fo~ tpe wpole, tn tve ~ener~lt!', but rn ftiel,) tt fpectal! ~re 
if"i'rbe allcnge'O, tpat tpe part~ topo mane tpe~tlI, at rye tim~ of fpe maktng ()f tt, 
waS D~ non fane memOna!; tpere a W~obib~tron ~tll! be granten fo~ tbe lnpole 
dead!? i bur otperbJife it is in otber~afts, ttl tpe generaU, fo tpat tn fome caCes 
t-bz <!rourt map grant a ll'~obibrttol1 fo~ tpe tnpole, anll in feme ~aftSnot fo; (jut 
quoad tpe Jiantl, an'll tpis is lEft !o tpe nircr~tton of fpe 3!unges ; . ann fo in ~ar£s of 
~fC,£1TitP, as ~pts ~are n?w pen~ m queftt,on IS bp wa~ of P&e~enuo~,of tPtp~obdre 
ofJve \:DiU t\)ere, tbe \:Dptcp \dU be an eblr"znc~ to a 3!urp, upon a UlaU 112re Co malle 
tl)em flnb fo~ tpe Btu, j f it be p~obei) tbert, ann affirmtll to be a gmn ,aImltn anb fo 
tben, if tpis be a goon ~rn fo~ p~rt, it t1)aU . be ~oon. fo~ aft WblCp is tberern Con_ 
tl'iin£t1; fo~ tpe p&ebentmg of tnl,ncp, 11 ~~obtbttron rs bere' to be granreO fo~ tpe 
topole, ann aftertoar'Os, to be. remantlEn tbuper again, as to rpe grol;ls, but fUCba 
F&optbition is nor to be [0 grantell in all «:afes, tnbere tpe \lim notp contarn in it 
a btfpoftrton bot~ of lLanOs ann goons; fo~ rben tpfs tlJtulO tenn to biniler aU tve 
F&oc6'bings tpne, tn tpe ®cclEfiafttcal ~ourt, 1nptcp is nor to be [0 grantetl, but 
In beep fpeciaL cafEs oneIl?: but a :@~Oblbtrlon in fnep €a[ts, generaUp, is to be 
on£ip guoad, t\}e 1l.ann; but tn rl)e <!rafe pere now in queftton, being fo [periaI a 
([afe, anti a <tafe (If ntce[tt~, anD rue\) a <!tafe, as beferbes 1'16 great fabour as 

ProhibitiGlD can be fOl- tpe uppolbing of If great boun~ anb §amiIp; ~ {8~obibtrt(,n IS PErl' to be 
granted by granteb fo~ rpe w\}ole; anf.» Co bl? t~e mule of tbe ~ourt, a iD&obibHton tnas grant= 
the Courtior fll fo~ tpe mpoie, botb fo~ tbe lLann, anll grons, anti tbat after fpe trtaIl pere ~an, rpm 
the whol~ t~e fame to be remantJetl again to t~em, as to tbe groo,g. 

Osburne Plaintiff, -againfl: Mak..ehurne 

~ Defendant~ 
,/ 

A Writ of I ~ a Brit of 4!rrour to re1Jer're a 31u'Ogment in a Formedon, I 2. ~ears tince 
Erfourto re- in rbe c. B. tpt aIimrtt lnas betwlin fueb ilnb rueb, in quadam loquela; Cler= 

mverfe ~ Judg- rour to nberfe tlJe atlUarp, anb tn rpi.a tbe Brit tlot\) not fl;ew, iQ 1tJPBt .0ttion the 
em lOa , b b ~ r h' d ' aJJ Formedon. 31ungment WtlS gttlen, ut erbJam .. nCb, ann uey, 1.0 gua am loguela. of 6 9cres 

~Ro.Rep~22. paHurre, tn &c. ad gr~ve damnum. Coke, tbis €aCe tll a Pna!nix, but prIma facie 
tpt Brit of ~rrour pere i~ not goo'O, , & captio juris, fometrmes e(l: dIg:tu, D~j. tjJ: 
\npole ([ourtdear (If optmen, tpat It ougpt alwaps to . be ll)ewetl, tn tnpar action 

The Writ of tbe 3!ullgment was giben; ann tperefo&t fo~ tbts omttfjon bere, tte Bnt of ®rrou: 
~:~or quafh- is not gooil; antl fo rpc laule of tbe ~ourt was Cll!od catfetur breve de errore. 

Wi(~s 
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Wic/zs Plaintiff,againft Jordan 

Defendant. 

I .. a Brit of cmrrour : Nota, litpat after 3lubgment gtbm againfi bfm, be A writ of 
rowen tye lLanlJ, anll afcerwariJs b~ougbt a Brtt of Ql:rrour to reberfe tbe fame Errour. 

3ubgment, anti in tyts tbt 3lu'Ollment was affirmen; tbe ~ourt was mabeb fo~ 
t~e ~lainttff tn tpe Ertt (If <!Erraur, tbat ~e mtgpt polb anll enjo!? tpe JLanO, unttl 
be \Jan 'tilt tye <lto~n; tbe ~ourt anrl.11ere~, tPUl is againfi tpe Jiatu, anD tue can: 
not to o~bet rbis, as if a DIlloln moman, a ~opp:bolber, tubo is to eniop tbe 
Jl..ann, durante viduitate; if QJe fow tpe Jian'O, anO afterwllr'Os takes a Jpusbanl:l, '.. ., 
fi)e fi)aU lore rye <1to~n, unb tye lLo~1l fi)aU pab3 it; ano fo is Olands ~are, Coke £Cfke ~ .,:rs 
spars, fol. 116. anb fo bp Coke, I?odderidge,ano bp tbe to~ole ~ourt, 3!uog:· J:d~~ebt c. 
ment was afftrmeb, anI) tpat be bJptcp 'Oil) reco'b~r, q,ouln \Jaue a~o en;or tye affirmed. 

€,o2-n. 

Blitbman Plaintiff, againft Martin 

, Defendant. 

~ .. ,. . . . .. ,"' 

I, .~ a'n Xlttion upon tpc <1tafe fo~ a p~omfre, upon Non affurnpfit plea'Oeb, a llertlfct Atticn upon 
was,gtbetl fo~ ape ll'lainttff:, 3It was mobetl b~ John Moor fo& tpe ~efentlant thecare.~or 

in znrdt of luogment, tbat tpe atTumptfon bere mabe bt' tbe $)efenOant unto tpc ;-'~[~.~19;: 
l1'latntiff'; is againfi rbe lLaw, anbfn b{)l~, anti tpe tt'laintiffba'O no ~aufe of ~(tl(Jn; GQdb. I So~ 
ptreupon. tb~ 4rafe ~as tP~s, E!lls fe~Vlentem ad c~avum, took o,,~ Holema?, anll 
~abing plm ltl e~Etutton, bt~beIrber btm ~ber to Bhthman tye @lluntUf, beIng tbe 
<!Paoler, ad CuH~diendum In (alva C~llo~la; upon tbis, Jchn Martin tbe EDt" 
fentlant camg unto IJtm, anb matlepitll tpIAl p~omtrt, §rountJetl upon tpis conftnera: 
tion; tbat tn confitleration tbat BlirhrIian tbe @iatntiff, fuoulll rU£fer Holeman, 
\Dpicp pe paO in erecutton fo~ tpe. Eoe1:Jt of one Spark, _ ad largllIlJ ir~, &c. tbe 
faib EDebt not being fatfsfietJ, tpat tben pe p~omtreb to gtue.btm f~cp a fum of mo: 
nep, anti fo~ wbteb tpe ~ttion was bere .b~ougbt; tbis confilleration is allatnfi tbe 
Jl.aw, an'O tp~refo~e 'boil); as toucping rbis, tt appears C;oke 10. pars, in 8f1aufag~is 
~afl, in ~Bre of ~bertffs, bJpat :t3.onl)S anb <1ton'Otttor.~ of ).5ontls 1l)all 1;It 'boiO 
upon tpe ~tatute~t 23 H.6. cap. 10. anti Trin. 9 Jac. it b;las fo atljui)gc'O bere Statuteof. '. 
in tpis ~ourt ac'o~'Otnlllp in tpe l,ike ([afe; to tbis now \Jere in qnefitoil, tye <1tourt 23 H.6.c.Io, 
inclrnetJ to be of opinton agatnft tbe @fafntiff. (:oke. Et fota Curia, tpe p~o: 
mife bere was; tn confi'Oeration tpat Blitbman 11)oul0 let tbe faiD Fidleman, be!na 
in e~ecutior, to go lit libertp, O~ to ®fcape (tbe Webt not being farisfietJ) tbat tI)m 
1Je woulb pap p:ttJ r~ muep; tbt1J p~omlre bere ta deadp boiO, tbe fame .bdn~ 
grounbeb upon a confiberation, lupicp ts allatnll t\)e }Law, anb fo tbe iJjlatntiff \Jere. 
ball no eaufe of ~ttion. Haughton J u(iicC'. 9l:pe lthz ([afe to tp's Was fo~mer\p 
fo u'Ojul:lgetl in tbe ~ourt of C. B. tuben 31 mas ~ergeilt1t tbere, tpe wbole ~ourt 
agrreb ~enh cleari1?, t\nlt t~is confitJ?tation \1:)aU crgatnft t\H~ Ua\tl, ann fo t~e p&o;= 

iii) b 2 nllrg 
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Judgment mife grountlell tpereon \:tIas 110ill anll tpe ltllaintUf bp confequence pab no cafe of 
'l"?d q"~renl ~cttOtt, an'll t~erefo~e t~e ia.ule of t~e <ltourt tnas, Qpod Guerens nil capiat per 
N~l caplat per b1l1am .., 
Bll/am. • 

Ellis Plaintiff, againft WaUis 

Defendant. 

, . f Ij/i a Brit (If atrrour, to rtberfe a 3!ubgmrnt giben in a };"ormedon, tn~ir~ bid 
~r~::Ct~re_ bl-ougpr of a <!troft, anb of otber <!tinfes, parcels de, &c. stbe ®rrour affignell 
ver[e a Judg- bias, t\)at a Formedon Hetb not. pf a <!troft: SI:be quefiton mobetl, If tbe lullg: 
rnentin a ment be to be reberfetl, tllbetbet it is tbtn to be ttberfell, quoad tbe <!trofr, (J~ fo~ 
Formedon. aU. Coke. ~ Formedon betb not ot a <!troft, but an ~trife llotb well lie .of it; 

bp Benlofe, 23 Ehz. tbis alilIlrft of Formedon is breve adverfativum, o~ breve 
adverfarillm: Xllfo tbe 3\utlgmcnt bere fo~ tbis atrrour is not to be rebrrrell, quoad 

Judgment tbe Creft; but fo~ aU, QU1J dt breve adver1 1 flum: m:be inbole 4tourr dear of 
, rever[ed for opinion t~at tbis lutJgment 13 rrronious, anti [0 tbe Jj) ute .of fpe <!tourt was, t~e 

the whole. 3utJgmrnt to be reberreO fo~ tbe wbole. 

Sherland Plaintitf,againft Beaton 

Defendant. 

TreCpafs f(u I.ffi gn ~tti(Jn of itrrfpafs, fo~ an Xlffault anb )5atterp, upon Nonculp. pl£a'll£~~ 
anaifaultanda aIlerlltct waS fountl fo~ tpe 131ainttff. Goldfmith fo~ tbe !IDefenbant, mobtll 
battery. t~e ~ourt in ilrreft of 3!utl§ment, t~at tpt !IDrcla:ration bere bJas no! gmtJ, f1)e 
~~~b~eri~' fame being in tbis manner (S.) ~od cum, tbe ~£fentllfnt? tubere.as !t ou!!.bt ttl 

S !labe bltn & quod ipfe, anll fo tn 9LrefPa:fs; but ot~er\:lJlfg In an EJe6hone tume, 
(J~ in an !action of ~ebt upon an Sllbltgatton, o~ in an ~ttlOn upon tbe <!tafe ; in r£t 
g&rl) t~at quod cum t S no ilirett 'afffrmatitJe, but onrI!' bp tuap of intlUcement 
mbereas rbe rame ougbt to be a perfect anI) lltrcct affirmatibe: 3!n an Eje8ione 
firme one cannot babe tbis witbout a 1l.rafe, anll rb£refo~e Q.:!od cum, fueb a one 
demifit ejeC)i, tbts is grob; fo in an !action of ~ebr, quod cum & tam en non 
foblt, tbis is gron. Coke. !all is one, anti tbe SDecIaratlon in tbis manner is 
gOOll, anI) in tpe afi'irmatibe in botb. Dodderidge. SLbr ~e(laratton bere is not 

, groll, anll tbe lliffermee will be tbis, tnbere tbe tbfng fo~ tubtcb tbe X1ction is b~ougfJt 
~atb continuance, anll tubere tbe !action is b~ougbt fo~ a tbtng tlone anll pafi: 3!IT 
an Ejetuone firme, tl)ere tbe 1l.eafe batb fiill continuance, anti t\Jere fueb a ~£cla~ 
ratinn, wftb a ql'od Celm, is goob, becaufe in tb~ afi"irmatitJe: tl)e e]ettione firme 
is not p~operlp bp rtaron of tbe 1Leafe, but bp reafon of tbe <IE;ettmrnt; but otber: 
inife tt is, robere \be tping fo~ ro\)icb tbe gction rs b~ougbt, is pan, as ~ere in tbis 
~are fo~ tbe )5atterp; pere tbr. EDeclaration ougbt not rbus to be witb n quod cum. 

Statute of Coke. 0\1 is one, but bowfoeb£r pet bp tile ~tatute of ~6 E. ~. car. IS- 9Dt= 
36 E.,_ C.IS. ciaratlons not to be a:t1Otil!>1) fO;L fo~m) i£t1)e fame batb.futTtcient fubftance in it, as it 

\)atbbere in tpts <!tafe: Sitbe tubole ([ourt, tne tuill in t\ltS <!tafe be leall bl? j§l~tfi= 
bents, an~ tptrtfo~e fo~ tpis purpOre~ Man Secllndary, was bp t~e Cltourr ap~ 

pointell 
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pointen to fearep fo~ it1~e{iOents, mpo anfmerei) tpat t~ere were Diners p~efttll?llts to 
be fount! tn tt, anI) fo fo& tpis tIme it Was aOJournetl to bE mobEtJ agaro : jifter: 
warllS, (S.) Termino Trio. 12 J2c.B. n .. tpis matter mas mobeb again, anb tpe Term. Trin. 
fo~mer e~ceprton tahen to tpe m>eclaration infifiel) upon, tpe £Declaration betng J 2 Jac. B. R. 
tort\) a ouod cum, fucb a one tUll atrault Bnb bf8r pim; it was urg~o, tbat tbi~ !lDe= 
daration in tpis manner, mltb a quod cum, is not grob, fo~ tbat tpts bEfng in an 
~(tion of )3atterp, is but reperfal; in tpe Commentaries, fol. 128. BuckJeyagainfi Pl " • 
RICe Thomas: 3ln tpe firft £~ception to tpe pleatling, bdng witp a licet eleCtus co~:::_s 
& nomin3tUS; wpere tbis ll)aU be in tpe affirmatibe, anti lnpere not, Trin. 37 Eliz. tariel f. 128. 

Rott •. 349, Shrieve anb BridEeman: 3ln £i:refpaf.13 fo~ an ~trault anb :l&~tterp d;i'c: . 
3!utlgment gillen fo~ tpe 13Iaintlffin tpe C. B. a Urrt of <n;rrour b~ougpt pere, anb ~nn'37E~z. 
tpe (!Errour atftgneb, fo~ tbat tpe SDrclaratlon was lnitp a quod cum, as in tbts ~afe ot·349· c. 
}Jere· ann it was all;ul:Jgel) pere in tl)'11 ~afe, tpar ti)£: quod cum lnas onelp reper: 
fal, anb not anp aff'irmaritle t\Jat pe mas beaten, ss (be fame ougbr to be laill tn tbe 
ilDeclaration, anll fD fo~ tpis caufe tpe 3!uogment bnrs retlerfell; [0 bere in ti):s 
p~tnctpal ([c1fe, tbe ilDeclaration is not geon, betng mhp tbe quo:! cum, tbere being 
bp ibis no affirmation of Bnp batter!', anti tbe quod cum mill in no mtfe ail) tpe 
fame. Hallgbton. Jr.pis quod cum brre is berp imp~oper, anll tbe ®ec!arar(otl 
not geo}). Dodderidge J uHice. llr\J e quod cum pert botb p~efuppofe fome 
ot\Jer matter to follow, In\licb is not bere. Ccok~. !lbere ougl)t to be fome i:Je~ 
penllence anti confequence upon tpe quod cum,' t\lis is no tlirect affirmation .of tpe 
batter!" as ougpt to be In tbe ilDeclaratton, anll fo tpe fame is not grob. Doc-
dendge Jullice. ~pis ~eclara:tion mtrb t\le quod cum, is fiErp fenfdefs anll 
imperfett, prima facie, tbis ffrms ,to be an allegation tbut tbere mas a 15arterp, 
tpis is but a ~etP imperfect allegatIon t\J~t ,be was braten; tpIS maS' fo&merlp 
mobell bef(J~t Coke, mbo waS t\len of oplnrnn, rbdt tpe ~£claratton mas gOli): 
3[pe to\lole ([ourt mere of opinion dearlp, tuae tbe imeclararton hlag not gOOll, but 
b&firetl to fre p~e{itlents in tpis ~afe, t\Jep aU conceibina tPllt in tPIS ®eciaration 
tbere Isno aff[rmatibe p~oof of rpe batterp bp tpe quod cum. Man Secundary in: 
fo~men tbe ~ourt, t\Jat be ban tmo p~efitl£t1ts tJtrectlp, in potnt a'Ojullgell fucp a ~e: 
tlaration to be infufflcient, being in tPIS manner, as pere mttp a quod cum. Croke. 
3f tpe ~tClaration b£re pan blX'tl, q~od cum; be bJas in pace do:nini regis, lpe 
erber nil) a1TduH anll bEat btn ~ootra pacem, tbis ban blXn groll, fo~ \JEre is a lJooll 
If\ela tttlqo t1)e gu~d Cl:r~, ~brcb alttmps p~efupp6ffS fome matter fubfequent, to 
be tlepenbtng upon It, wblcb IS not fo bere, Bnll rberefo~e tpe ilDeclaration lJEre n.or Judgment a~ 
gootl; anti fo tpe l!Wie of tpe ~ourt was aga,tnft tbe @Iaintlff, tput tpe !lDeclanl: gaj~fl. rh7 
tion perc was not grot!, Er quod querens nIl capm per Bi Ham. PlaintIff, &1:; 

\ 
\ 

Not~\~ bp Coke chief Juflice. 9[\)&t ~ecrf£s in t~e ~ourt of laequefis are The reafo!" 
lite untO tpc lLa'ins of fbe Medes anll Perfians, fubject unto no laeberfdi fo~ QEr~our, ~f prohlbl
anO fo fQ~ t1)is lIteafon tl)ep ff:e nor ti)ere to intermetltllt mitl) anp mdt,ter tD-btcp con= ~rngg;j~cee. 
cerns tpe ([ommon }Lam ; 1f tpep tlo, t\Jep are rbro to be p~opibrtell, fo~ fJt rbe Courts &c. 
<[ommon }Lam erronious 3lutlgmrnrs giben tn one ([ourt, are bp Il!ill1rits of Ante. 197. 
<lI:rrour to be reberf,b bp anotper ~ourt; anll fQ bp rufs mtans tpe pllrt~ can fuUain 
no manner of p~Fjulltce, pabing phi p~Qper remetlp in all cafes at tbe ~cmmon }Laln, 
to pdp ani) to, r(liebe bimfelf, but otblirlnife it is upon SJ)rcnrs p~onounCtll in 
4tourts of <lFqnttp. 
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Charles Crook.. Plajnriff, againfi: Aper} 

Defendant. 

Action upon I~ an ~ction upon t~e <!tafe, fo~ fcanbalou~ wo~ns (poken bp tbe iDefenbant Of 
the cafe for t~e il'lntntitf, upon Non culp~ pleal)etl, a mIertlitt wag gtbm fo~ t~e Wlatntiff: 3it 
words. Was mobetl fo& t~e 3DefentJant 10 arreft of 3lubgment, r~at tpe 1tlo~~s bJere not 

i'ftttonable: SJ:pe tno&tls bJere t~efe fpolieo bp ·tpe iIDefentnlUt of tpe If'Iatnttlf, br
tng a ~ercpant, (s.) ewr. Clook came into COf,1wall mitp a blew eoa~ on vts 
bach, but ~Cltb no\n gotten togetper a great quant!tp of QtiJllealtp, bp tratllllg ll1itJl 
~prats, coufening in tbe tale of Pilcher!, anti bp e,to~tton: :Ipefe b:lo~tJs, S!l~ 
per guoddam colloquium de pra:diClo Cuolo propelJavlt: )It was urgell, tbat 
tpefe wOltls are too general, ann fo not ~tttonablt"+ Coke chief J ufiice. !lrve 
beft man tn tlJe tiJo&lb map scrane wttv It'pratsJ tpe beft 6p)ercpants of England 
lnap babe ruc~ m:raning, but tbis \nas unkno\nn unto lJim. 2. 4l:oufrning in tilt 
m:ale of Pilchers, tbis goes to ~erc\)ants, ant) tpls t~ onelp bp mifrelling, t)Jtft 
\tlo&'t1S not ~cttot'lable. 3. lpe batb e~to~tetJ, <tt:~to~tion is Colore offici11 tJ)ere 
ilre berp ban fuo~t1s, anb bo founn in fianlJer, but we are not to gIbe too 
mucb 11mp to fnc~ !acttons upon tbe 4l:afe, fo~ anp b:lo~lJs, unlers tbere be qp1-ef£l 
autpo~ttP £0& fbe fame, (11- bet!? apparEnt fianber bp tpc b:lo~1'Js fpokm: .3!n tbe time 
(If laing Henry tbe Hrft, anb tn part of latng Edward (be rbiril> t\)ere b:lereno 
~ctions upon tbe 4l:afe of wo~t1S, no~. ~tTumpfits, but tpefe babe berp mucp in. 
eteare!) of late times, too muep wap not to be giben to tpem. Doddendge. 
m:befe b:lQ~il.s, as lpep are latn in t\)tS i\1)eelaratton, are nor ~ttionable, t1J~ 
being too general; tpep oug\Jt alfo to be eJP~ers wo~n1f, anb fcanllalous, ant) not fo 
b~ 3lmplieation : 9tpe \lI\Jole 4l:ourt agrlitJ perelO, tbat tvefe wo~ns are not~ttlon; 

Judgment able, ann fo tbe lllIatntitT oug\Jt not to babe lJis 3!ubgment, anO t\Jerefot-z tbt rule 
flayed. &c. of t~e ~ourt b:las, t~at 3\utlgment tVouln be flaileD, Et quod querens OJI capilc per 

bJIIam. 

Fox Plaintiff, againft Prick..'wood 

Defendant. 

Aprohibition I~ a l@~()btbWon to fiap p&ocrrblngs bero~e t\Je lLo~'O lll~efibent anb ([ountH, in 
to the Mar- tbe tlJ!)arcbes of Wales, tbe atafe appearen t~ b~ tbts: . ~ man being feliet) of 
ches of Wale!. Ji..anbs in jfa:;l'jmpie, makes a lLeafe fo~ life, anb afterltlarl:ls JellIes il fine of aU 

biS Jl.anl)s, tnltb an 3!ntlenture to lean tpe ufes of tpe jfine, ann tbts bJas to fbI! 
ure of J. S. fo~ J 5 pears, ann afterwarns to tpe ufe of \limfelf ro~ life, lnitIJ a 
potner, bp a ~~Ob!fo tberetn,. to bimfelf to make lLeBfes fo~ 21 pears, o~ tb~lr 
Iibes in ll1otTEffron ; tbe ~ueftlon mOb~tI to tbe ([ourt was, wbetber bp rbis pOhler 
be map make lLeafes, Ourmll tpc contrnuance of tbe firft Jl.eafe fo: IS pears ~ 
not, but onelp aftertbe fame en~t\); 1[pc ([ourt b3as clear of gj)ptnton, tvat be 

m!g~t 
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mh!pt well mafie lLeafes p~e[entlt' In poffetTton, bp tpis bis potner, an)) tpat tpis 
pomer no!\) 31ffue out, of tpe tnpole ~ftClt~ ;, anO tpa~ tpe firft lI.etTre 6)aU babe tpe 
iaent refertlen ~ . tlurlng tpe I spearS hmttEO to prm, anl) tbat tl)lS (S a p~efent 
power rer~rben unto pim, anl) pc is not to fiap tpe Qt~ecutton tpereof, unttl tpe 
remaiuner tlotb come unto pIm in potTetnon: ~pts <!tate, as toucptng tpis pomer, 
bdn~ quentonel) -befo~e tbe (Jtotll1cil in tpe ~arcpes (If Wales, lip a Jl3iU tpere 
p~efeneb, to babe a fiap of [be <m~ecutron (If tpe power to mllte lltafes, During 
rpe jfift££n -l?ears, be paning e;rr-cutcl;) tpe fame, bp, maktng of alLeafe tluring 
tbe continuance of :tpe 1 spears; pereupon a i9~obtbrtlon was p~apti) ann gram: 
£1) bl.' tbe ~ourt, if caufe toere not {!Jewell to tpe contrarp ; tpis appeartng noto to be 
tbe true flate (tf tpe eaufe, Geo. Croke mabel;) tpe 4tourt fo~ ftaJ} of tpc ~~obtbrJl 
tion tg t\)e ~arcbes of Wales, in rEgarn tbat tp! lS pears are not as pet t1pirel), 
anti tvat tpis is matter topicp refts . tn potnt of equitp: ~pe tobole ~(lurt dearlp 
agr~n tn t\)is, -tpa! 11)ts term (If 1 S pears is p~erentlI.' fubjttt unto t~e power, bp 
tpe ~~obtfo of btm in remainDer, to make lLeafes fo~ pears, atltl fo tpis is a matter 
at -t\)t~ommon lLabl, anO tber£fo~e tbe l0~o\ltbttton ~fre was b:leU granten, ann fo 
(Jug\Jt to be aUoblen of. Coke chief JLlllice. :J5p tpis iJ;l&obifo berl', be bat~ 
pObler to nemife fVC faiO Ji/lnbs fo~'2 J peers, o~ tb~~ Hues p~cfentl~, anl) tbc 15 
pears are fubjett to' be cpargeO) bp IbIS poroer fo nferbetl; pe map bp ti)lS pts pobler, 
matt lLeafes p~erentlI.' tn Wotfdfwu, llut not tn ta.eberfion : 1l.pe fole @'olnr \lere 
(onfinerable tg, Q!i!lIbl!tper pe batt power bp tVis lll~obtro, to make JLeaCes v~erentl~ 
in potteti'ton, o~ not, ann tpe ~etermtnation of tp1s, notp reft mff'rIp at r\H~ ~om= 
mon ll.abl, anb tbel'efo~e (pe lLo&lllD~dinent nnn 4!:ouncrl, tn tbe ~arcbfs of Wales, 
bi? tbefr lnllruttiol1S, Vllbz no pawer at aU to meOOle toitb tpe ilctermination of 
tbt.6 matter; ann fo bp tbetr ~tntencf tber£', to take aWllp tbe effect of tbis pohler 
bv rfaron of tpe continuance of tpe firf! JLearef(J~ IS pears, anI) tI)eref,,~e tpep yd: 
bing no power at au, Inp £OlIPS to intermeDDle b3itb tbis; ann if tprp 1)0 act ilnp 
t\)ing bertin, tphrtobtcb ts fa bone tpere b! tpem in tbts 4tafe, is in tpe 3luOgment A Prohibi~ 
ot'lLabl, coram r,Ol judice, anO t~trefo~e a ~~oijibttion in tbts 4tafe, to fiap tbeir granfed, 
fartber t9~(JtrelJings, ougl)t to be granteb; anb fa bp tpei)J.\tUe of 1'))£ <ltourt, a 13~o: per Curtam. 
\>lbition was grantetl. 

Stone Plaintiff,. againft Sir Rich. Gruhham . 
, 

Defendant. 

I~ lin Ejeaione firme, a ;JI:rpalllt tlJe )Sat fo~ m:itle of JLann, upon \.tl~tcb srrp: An EjelJione 
ai, ann upon tbe QJ;btOence, n\ber~ quefttons llillllrife: ~pe firfi ~uefiton bJpicp forme Tryal 

bin arire, b:las, Bberl)cr tpe EJ eC!IOile firme yere bin lie o~ not, mperein tye ~afe at the Bar. 
appeareb to be tbl$, Eenanr fo~ pears make%l a lLeafe at atlliltU, tpe m:enant at Bill I R.o. R.ep·3· 
ts ejfttCtJ, iIWllbetper ~be J[enBnt fo~ pears, fo~ tbts <!fjettmfnt of \lis Jl.£iTre at 
mill, map babe an E)ectlOne firme. Cc,ke. clearll upon a pOfi"etfron in JLabl a 
man 1baH neber maintain an Ejeaione firmC', but pe ougbt to pabe an actual p'or, 
retnon; ann tverefo~e tDpere tpe JLetTre at aIalltU, of llenant fo~ pears is ouften 
tiEarip (antJ fo it batb btin mien) tbat tpe 91:enant fo~ pears, fo~ r~is <lEjeitment of 
\lIS ll.elT~ at~lf, c~nnot pant an EjeCtiode firme, blitpout bts actual pofrefi'ioll 
at fue tlme of t~e ~,ectment; ann fo If JLelTre fo~ pearS be tP~ remamtler fo~ pears, 
t1)e llelTre fo~ pears I~ ounetl, ~tg term e~pires; clcarlp tpe rematnner f()~ prars 
cannot babe an Ejechone fi~me, upon t1)e fo~mer feafon, t~atbe ban no attual pof: 22 E. 4. fol6 
ftmon at tpe time of tpe QI;,cctment, 22 E. 4, fo!., 7. a, Upon tpe ('arne (earon in 31. a 

I ca~ 
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cafe cf a: rUfrenber of a tarn, befo~e tlJ~ fame began. Xinotper point was mollEi) tn 
tpis .n:are, touel-Hl1g a ltafe fo~ pears, upon wlJlcP tpis £U:rpal now was; (";nn as 
fo~ tpat, tpe ~afemas, Ro)erc Cafiey, topo tt,aa potTeffdlof r1Jts Jl.tafe, anti of 
tllberS olbeT ~PZlttelg, ma~t~ a gIft of aU piS goobsanO <1rpatt£ls, reals ann per: 
Conals, remaining anti being about pis capital ·.~Erruage,o~ tffewpere wttpin rpc 
~ealm of England; OWilpFtper rpefe wo~ns ijJall carrp fpe Jl.eaCe ·fo~ prars be pall 
o~ H.owntOll, o~ not. Coke, anO Dodderidge Jufiice. ~p rbefe b:lo~i)S (S) iinll 
all otper mp <lI)oo'Os anb <!tPCltteIS elftwpere; bp.tpefe ltJO&lls, tve iLeafe fo~ prars of 
ROIVnton llotp well pars: Richardfon urgeb tvefe 1no~lJS' dfewper~, to pabe r~j6 
(onfiruction to be tlfemperr, otper tpen at Rmvr:fO·' •. C()ke •. SI:plg IS not ma.t~rtal, 
fo~ wirpout all q uefiion tpis Jleafe fjJaU pars, but 3! ~rll not ober=rufe tbts, it i1)aU 
be fpeclallp founn ~ It );nan tben mobeb, tbat norb:Jrtpfianl'lfng tbis gift fo maOe 
as brfo&e IIp ~frn, anto ;sir Richard Sal tingfio~e, fin~ to ~lr Samuel; pet t~: 
tdltl Caffey firi! continufrb tpe poffeffion, CInn fo tprs was fnrutmfrnt: ~s to fIJlS 
Coker 3!f a man 00 ~o~gage ~tg llano, anb pet ftill conttnues bis potretrwn, n; 

Win"ington's bfffetfin Is ln~ougbt bp tb:s, ano [0 waG Winr.ingroo's ~are, if it );nas an abfolutt 
Cafe. ~(lnbe~ance, anti a conrtnmmce in poffetrion, aftfrWarOs tbrs (pall be nb;ubgeb in 

lia\.tJ to be frautlUlmt, fo~ 11)IS 1)1Itp tbe face of ffautl, but o.pertnfre it is, as Inll 
per~ in tyis <!tafe, );nyere t~e <ltonbepance bJas oneIp tOt1lltttonaUp; as upon papment 
()f monep, tpere tpe 3lnrerefi botp not pars abfolur£lp, but upon,a future ronbWon, 
fo~ tbe <03'ift was bero~e, upon conllftion of tbe papment of furJJ a furn bp tpc fail) 
~ir RI(hard SaJtingltone: Xis to tpe fraull, Dolofus ver:atur in univerfabbus; 
but wben tpg <!tonb~pance IS c3tonllrfional, continnance in potTefftot1 after tbis fjJalf 
flot, in tbe 3ubgment of tbe iam, be failJro be frauOulent, rrnb tpis is ber~ 
dear; anO as to r.be balue (If tbe JJ.eafe, tbis Is not at all material: £Is to tpe mat= 
fer of frauO,. tpe fame ougpt to be fraub lIt tpe beginning, f(J~ tpat fubfEqutnt fraull 
will not make tpis conbe!?ance to be fraubultnt cleadp; rbe (n~oIe <!tourt agnrZ) 
berein. Coke. 31f it miln patp anp intention to etJa'tle out of tpe .§tatutl of 

Stl~U~-e of 13 EI,z. cap. s. wyat(oeber be QJaU fap aftert»arllg-, tuill not anp waps raltn~ anb 
J,Ebz.c. S· amenl:l rbe mntter, but tpe fame 6;aU be fraub, anb be wUtin fbe $tltUte, ant) 

tyat fecrecp is i'l grEat ballge of fraub, but per no condublng p~UJr; tbe w~ofe 
«:ourt agrcfi.l perrin: 3(t was tyen bemanOeb (bp rtaron of an SDb;tctron malle) 
in bJJJofe cufiobp tpe JJ.eafe was, after tbe Gift: 3It was anrtllereb, anb fo p~oben 
!pat tpe fame WaB afwal'~ afttr (a~ll nntm tbe Xitrtgnment mllbe unto one WeRo!) 
In rpe <!tuftobp of ~tr Richard Saltmg(lone, to tnpom rbe <03'lft was mal:le. Coke. 
3lf tye fame bab afterwar'tllic(lnUnucb in tlJ.e rofioDp (If Caffey (tnbo maDe tpe gift) 
tpen tpe fame lnouln babe bwn rlearl~ fnJUllulent; but in regarb tpat tbe Contrar!? is 
bere p~obell, it Q1all not be abiubgtb to b~ a fraubulentconbepance wftbin rye :ara; 
tute; tbe tnboJe <!rourt agrwb ~errtn. 

Sir Jerrom Boes, againft· the Bifhop of 
Durha,,~. 

~ R..uoW~r. I~ a ~o warranto, tnbp be claims to bab~ bona & caralla Felonum, ann of 
th:~i~~n~f rut.\) \tI~icb .tlanll mute: 3!t was q,eweb,. tbat tpis \nas a !Jtountp {DaJlIrfne, anll 
Durham. P plltb Jura regaha, an D ro bp tbe rearon of tptS pe claims to babe tbere. 3!t was ur: 

g.etJ, tIlat b~ tbe grant of o:nnia bona, & catalla felonum, be tl)all not bp tbts babe 
t~e goons of ptm tnpfcb ffantlet~ mute. Coke. 3!n cafe of gram, ~e fi)all palle 

but 
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but tpe goottS' of ffil&tlinarp .felons; otperwf(e H is in cate of a: <Jtountp ~alatine , 
w~o ~OltIS: tam libere per giaciium, prou~Rex coronam, anbfo t~e J5tfi)IDP of Cbe
l1ernorp poln J)f:s. ~ountp ~alatint, tam Iibere, &c. ann pe .fPali babe aU t~ere bp 
p~trcrfptiOt'l; \Ie batp jura regalia, anb fo aU [pere, (s.) bOD~ &.cauH~ feionul11, anb. 
tpe g;.:JOi)s of tpore mph:p nann lUute, anti t'pr-p babe ({Courts f(l; tbis; bu~ (int tiJIJ!" 
not p;;cfcrtbe to pabe ~ool:ls (If felons, no~ of 9rm~[l[J&~, becaufe tbat p~trcrilPtt(nn 
is onelp £0& matter in fait, but be map P&tftribt in t~e (:ount!? pall[tble~ b!? 12 Eli!o 
Dyer, fo1. 289- anb (0 up Confequence, \>t 6}aU yatle an t~ere ~Ul im:tbents unta) a 12 lElit:. 
\Jtountp :@alatme, an\) tpis is a plain <!tare, anti tbe ])ifl)op tJiert is not to be raUeb DyeJr)fol.lg9~ 
in queftton fo~ tbis, in a QUo wuranto, to l11e\tJ ~t~ ~&ibnebges; t~e b:lboit <ltourt 
agreetJ ~erdl1 agatnft tpill <2]0 warranto. . 

Gilpin PlaintifF, againft Shine 

Defendant. 

I j\l. an !.lttion upon tfJe (ftafe £O;?- fcanbalouswo&i)S, upon Non culp. plealleti, II ORer! Actio!] upoti 
bitt bJall ginen fo& rte ~latntdf: 3[t bJas mobeb tn £1rrtft of 31Ul)gement, t\Jat the ~afe for 

tl)e tno~'Os were not attiol'mbit; rye too&'Os were tpefe fpohen bp t~e i1J)efenlJant (If war s. 
tlje ll"Iatnrtff, Jpe b:Joulti babe robben mt!, anl'! robbeQ.\ me of mp IDagger, an" took 
it from me. Coke. Et tota curia; tbefe too~lJS were dea:rip art:tl)nable~ anI) bp Judgemell'it 
t\Je 1I\ule of t~e ~OUlt, 3\utlgemeut b:ms entrtilI (0& t~e ~latnttff. !iffo the rlain~ 

Parker Plaintiff, againft lfemp 

Defendant. 

I ~ a W&opibttiOl1, upon il Jl.ibel in tpe ~ptdtuat aJ:ourt, wb2re tpe ~utt was to~ A pl'ohibid~ 
9Ltt~e,appl fS ~ in ntfc~arge of b:l\Jic~, \Jt pleai)elJ tpere an awarn, hJ\Jtcp was, Oil untO the 

tl)at \)t b;\as to pap fo mucp fo~ t\J£: £tUbe; plelili)S tpe Slrbirrtment t\)ere, tpe In\lU:P Spiritual 
@lea: tp£~ refufen, t~tnktn!! t~ts to be boil); upon t\31s, a llj~o\)ibition p&apctJ. ~.ur~ upon ~ 
Coke. I!llille wtu not !Irant a jgI&opibttiOl1 in tpis (ar~; f~ in a: ~utt tpere (0& a JJ.e= Ti~~e~r 
gacp, if pa~ment of fPC fame be tpere pleatle'O, m\)tc~ is not fufficICllt, tpe pap" l! Ro.Rep.I2, 
ment is trpable tp£re, bl? I R. 3· foJ. 40 B\len tpe fIj)~tgtnal begins in (Jtourt., 
4lrb~tfitan, aUpong\) t~at afttrhmrtls a matter tappeRS in 3jtTue, tuptc~ rs trpable bp 
our }lam, per tpts ~aU be trpen t~er£bp tyeir JLato: ~s if ont i)l) rue t\)ere fo& at 
~o&re t.o \Jim nebifetl, tpe ~£feni)ant tl)ere pleabS, tpat tpe ~etHro& ~fl) gibe tbiB 
ipo&fe unto \Jim in pIS life-time, t\)is is trpable bp our law, pet tpe fame fi)aU be 
trpell tben~: jln tpe: fame manner it is, l:nbere tbe t1D&tginai i)ofi) begin bere, tbe: 
fams: fi}aU be trpell pere bp OUt 1LatD, as tn a Qgare Impedir, able, OJ not able; 
if it \l)ere .otpermife, t~ep fi)ouln tpere trp not\J~ng, tbts ill belonging to tl)em· but if 
~beptom tbere iJ&Bln t1)e matter, ad aliud exam en , as upon p&oof.of a i!I)ee'OJ , 
tpep jUll!!£: otpermtfe tpen \De no: !as in cafe of a Ueafe fo~ pears to· be matle: ~ 
tpep. poll) tpe: fame to be traditione, (J~ bOll'!; ani;J f.o a grant of QV(lol)g , to be tle~ 

QE t !ibtreb~ 
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UberfIJ, o~ not goon: If t!)ep tnfU hill!!£; in ~(Immon.l.aw mattErs, otpetbJife 
lt1)en \tie 1)(1, tpere tn fucpcafes tne mill p~o~tbit tpem: llpat tnbfcp hle caU 9D~befs 
~~ep a mnng!1: tpem OocaH ~tts: 1[p~ <!toUrt aU clear of ffilptrnon, tV,at tpi.s 10lea of 

Prohibition tpe abiHIri) tpere plea'Oet:l, anI) bp tbe:m refufelJ, no grounil fo~a jgl~o~tbttlOn) ann fa 
dellyeol per bp t~e ~ule (If tpe <!tourr, a ;@~opibttion toas Oerreetll' 
Curiam. 

Babington and his Wife Plaintiffs, againft 

Matthews Defendant.. 

AI1I AEl:iol'l of I" an sartinu of !;!Debt, upon tbe ~tatute of 2 E" 6, cap. 13. fo~ not fetttng out (If 
debt upaD) ~Hl)tz; upon Nl! debet pleabtl:i, a llRertlitt fo~ tpe ~!atntUf: 3!t hms mobel.) ttl; 
idle Statute aueU (if 3\uttgement, t~at tbe SDeclamW:m W(iS not gooi); tpe ~LuJbanb daimetlJ 
of 2 E, 60 tptfe EUtpes in rig\lt of ~ts Q1lIDife, anI) in piS ilDecIaration~ aber£l1 flJe Ure of ~ts 
~Oi~o~jRepo !!!mlfe; (jJ;~cepthm tali en, becaufe ~e n(1f~ not ijJelro in bis ~edlIration ~o1n pt bat~ 
11 3- tpe ramt; anOnet toas mane, anti Man Secungary info~meb fbe cJrourt, tpat to fap 

generallp, Poffeffor, OCCllpatur, Firmarius, (I~ Proprietarius, is yool) anO fufftcient 
pieilntng~ upon fbe ~tiltute of z E 60 tD~tcp gibes tpe £litton to fpe ~~op~tet.o~, 
ani) [0 it Inlt\) been ~ere bibet, timEs abjuJj~Wi). Coke. ~ man fl)aU ueber mak? 
unto f)tmfelf a title bp ill que tflate 7 unto a tping bJpiev Hetp in grant, rtl1 to a lamt : 
llnotber ®:p:eptb:m \tIas mobttl to lbe ilDeClaration, bec1iufe it is not tberdn fl)ebJel:! j) 

tbi~ Q5&ant to be bp ED~el), rober~arSi tfJe tplng it felf cannot pars wUpout EDeel:J ~ (lub 
tber£fil~e to bab~ menrialtl£b tbe ~efi) tn tpe ~£claratlOn. Coke tml) tpt wboie 
€ourt, tpis ;meclaration is gootl~ notwitbtlanbing tt)ls ~~ception, becaufe tbis is 

Jfudgme~~ but an 31ntilUt~ment to [be g;ttion, anl) fo br t\le la'ule of tpc (\tourt, 3lul:igcment tua~ 
lPg1w~I1l.~~ dl~ gitmr, anO fo eTitrr.b fo~ !'be ~!atnttff> lama!!, 

Hopton Plaintiff, againft Bak,gr 

Defendant. 

An MHon I ~ tm .Q1(tion upon ti)t 4Jrafe, fil~ fcanbaIous b:lo&bs, upon Non culpa pleabeb, l! 
MP()I1J the cafe aRertlitt bnrs gtbel1 to~ tpc i@iatntfff: 3!t bJas motJetJ in ~rrtfi {If 3jul)g,emmt ~ 
for words, tbtlt t~f hlO~i)S mere not alOttonlllble:, bting to ;Icnerai, t~e tno~bs being fpokcn b~ 

t~e: ilDrfenfi.mnt (If tpe ~Iatntiff}lml) hier£ ti)efc, (S.) ~e bi'i[~ coofcncll tbe ~ohm 
(If D. (If fo mucb monep. George Croke fD~ fpe :l@1a:lntU'fe, tbat tpc \tI0&bs were 
!iirttonabiz; it is lain tn tbe iIDedarathm, tl)ar pc ball receibeb IlUll:UI rUmg of ma: 
uep fD;l tpe !lromIlf, anb i)erwpon tfJe £iDzfcn\t%ant fpake tl)t wO~bS, ann fali), We ~Clt~ 
beguile\) antn tlecerbetJ t~f :f[ottJrI tn llts ~w:nnlts of 4- 1. anti fo perebp n~aJ.nn plm 
into mattu of becetr tn ~js 9Dff'iCf,} cmtl f(D into perjurp. Coke. Be arc to gIbe 
no m(J~e regarb to fue\) hJO~.i:lg, rpm to tbe ttJiutle, in hoc verbofo fectllo: jfl)~ one 
to fap of a JBaHp, pou patu mCltle no true account, t~ere w(J~tls are not atttonablf, 
Dodderidge. ~ man map malie an untrue account agatnft piS tum. Coke. 11Bp 
t~is P(Ju wiU taht aWitl! aU ~CU~fi"~ (If Jactounf: 3.f oue fpeahs t~tre wo~tJs il'lf 

anot~e~ 
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anot~er, ,.ou bnugbt llanh, wyen pou coufeneb tbe iLobJn tn pour account, ttefe 
tDo~tlS not' actionable dead!; alro it ll()~b not ben~ appear in t\Je EDec1aration, [pat 
be \Dt» nnij~n to gine up a true account, kIle \nUl not gtbe anp bJap to ruc~ ~ttion5 
upen rye ~a[e fo~ b.lo&i:lS, unlers t\Jat pou can ~etn U!J iii lUl)gement in pOint, o~ 
!\Jar it noty plafin!p appear unto UlJ, tbat tbeln(:~og are fCi~.tIt11ous. Doddcridge. 
~be b.lo~ns (s.) <ltoufeneb rye I:o\no, in~uendo, tbe 31npabnants Of. rye !town, [0 Judgement 
t~at pOU will babe tyis to be fo bp a fIgure. Coke. .0 one oro fal? tyat be qu?d qu:,ent 
bJoulb pffJ? ~is $)ebts wlty a jfigure, (S.) Pars pro tow. Croke & Haughton agreeb N~f cap,atle, 
b£rein; fo ttJ~b.1pole clrourt agrlitl clearlp in tbts,tyat tpe bJ(I~lllJ are not atttonable, Bt lam. 
anb fo rYe ~ule oftye\tourt tnas fo~ r~e m>efennant, Et quod querens nil capiar per 
B:'llam. ' 

Hari'ifon Plaintiff, againft Milford 

Defendant. 

I jJi an ~ttion upon tbe <!tafe f(J~ a p~onttre, uPon Non afIumpfit pleab£l), a agel' ACtiob upon 
bitt tnas toun!) fo~ rye ~laintiff :3\t \nas mobeb in SIrrdt lIf 3\utlgement, t~at the caf~ for 

t\le iiDeclaratton \nas not goon, £be p~omtre being fo~ to fabe tbe ~lainrtff ~armters, a promife. 
cum inde requifitus efIer, anll no fpecial requeft Jail) in tbe ilDec1aration, as tyere 
ougbt to bant been: Sit{Je ln~o1e cttourr agreeb cIearlp tn tyis, t~at fo~ tbis raufe 
tbt ilDechnation is not goon; fo~ as tyts ~afe is, being a p~omtfe to fabe yarmlers ; 
a fpecta! requelt ougbt to babe bern in . rye ilDedararton, ann a Licee fa:pius requi6-
(Us, mill not bere ferbe, anll t\lt5 tJerilttt bJiU no tnars aib o~ abail tbe plaintiff; Judgement ' 
ot\)ermtfe it tnoul~ \labe been, if t\le p~omire \lab been to \labe pato a certatn fum q".od qll:renJ 
of mou~, cum inde requifitus effet, t~Ere a licet f<fpius requifitus : Non foluit \niH N~:~aplat pe~ 
be goob, mitbour laping anl? fpecial requelt, anb fo is tbe Difference agreell bp rye BI m. 
\1)\)ole ~ourt; anb t\lat t\lts ilDeclar!1tion, fo~ bJant of a epectal requelt lain, is not 
gool), lInb fo t\lt )a'Ule of t\le <!tourt \nas fo~ t~e S\)efrnl:lant, Ee quod querens nil 
capiat per bilhm. .. 

The Lord of Lincoln Plaintiff, againit 
Sir John Townfend 

Defendant. 

I ~ an ~ etton of IIDebt upon a lIS' anb, t~e ~are appeareb to be tbis, ~h: J 000 An ACtion 
r o:JVnfend \Das bountJ to tbe. Jl.o~tl of Ll~coIn fo~ tb~ papment of ~onep, upon of debt upon 

tbe fale of ~anll . ~aile unto Ylm: XIn ~etton of ~ebt mas b:ougbt againft ~tm, a Bood. 
be appearetl In Tflll1(y Term bl' ~rs ~tto~nep1 anti Imparls unrm Mich. Term, tpeu/ 
be appears m p~op£r perron, , anb ~O"fflTet~ tpe ~ttton; upon rbis, tbe otber bat\) 
~!s 31ub~ement to recobet agatnft, blm, tbe Jl.o~b of Lincoln cauccUety tpe )5onb: 
91fter tbIs Jlecoberp, anb ca~ceUtng of tpc ]5onO, ~fr John Townfend b~tngs il 
amra of ®rro~, anll bp tYls reberfetb tbe luogement-, fo~ hefault of a atal1at= 
tant of ~ttolne!?, fo~ t~at \le ,ougpt to appear. t. ®ityer bp .atto~m~p o~ dr~ 
in p~oper perron; anb fo~ tI)IS <lErro~ tnpicb \nas fa certtftell to bt t~e' 3unge: 
~tnt mas. reberfeb: ~otn rpe ~o~b of. Lincoln being bJttbout :emenp, ba: 
t.llng cancelleb t~e lI5011l1, anb ~Ir John Townfend pab tvt lanb, ani) took tbe 

e e 1. p~olU.G 
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3 Cr. 1$9, 
160. 
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'Termin. Parch. 1 ~J ac. Part. II. 
p~ofits tbereof, but \Jab no goon a(furance tpereof mane unto pim, tperefo~t upon 
a motion matJe to tpe €ourt, ani.l bpt~e atrent.of <!tounf£l, ambaru~paJ;tium).·.tbe 
itulf of tpe \1l:ourt \nas rpls, Sltpat ~lr J9hn l'ovvofend; il)oull) b~rng 200 I. tnto 
\1l:ourt, fo~ tpc JLo~b of Lincoln; antJ i1!Jat'be, upon papmcm of tpis ~onep, .fi)oulb 
make agootJ anti fufftcient affurance unto \Jim of t\>e ianb: XIni.l rpe laule mils 
furtper, tbat if pe: btl) not b~tng tpe monep in \1l:ourt, at tpc time appoint£b,arco~= 
bing to . tpeUtule of lpe 4]:ourt, t\)at ~ptn «nSlttac}}ment f1)oultJ be grlinrebagaitlft 
ytm. . . .J ' . 

. .;. ' .. ~'Y ,. ;:: 

Nota. me Coke chief J uil:ice, m:pi'ft a· <ltounreU~~ ts raUeb in p)Cflbim1,.nofuo 
Confiliarius, & in jure peritu~; if an Sltto&nep, be IS calIetJ Attornatuc;, anb ro bt 
map, urtlfte, but to be a ~oltdto(. to eInotber, be cannot fo& tpis jullifir, If it be 
not fo~ ViS s@arter' fo~ none can be a ~olictto~~<lESeneral in aU ~ourts, but ondl! 
fo~ tpe llltng; ~s toucptng t\)ts, tpere is a (!t:a:fe, 19 I;Jiz,;_Dyer, fol. 355. Ouleys 
~af~, \nl)O \nas ~o!icito~ to tl)e <!tounters of Kent; anb tpere b~ougbt Vis ~(ttou 
upon tpe ([are, fo~ mone~s b~ ~im otsburfeb, f(l~ tpe buftnefs of tpe (['ountefs. 

(r,"' r"t- '< 

,......., I ,,~ " 

Jones Plaintiff, againft Cro{s,· 

Defend~nt 

.. 

Entred Trin. t I Jac. B. R.~;,·' ~ 

Rott. 366. 

., 
" 

A writ of I" ~ mmtrit of cJ!rro~, to rtbetre a 3\ul)gement gibenJri an £litiol!.,Of ~~t upori R 
Error. 15onb, to \n\)ftb tpc i\i)efenbant plea:tJtb in ')Bar, Non eft fattum, antJ founb a= 

gaint1: Vim to be pis ED eel) , ~mtl upon tbts tpe 3!ul)gement was entrel),. Qeod fic, in 
mifericorciia, \npereas it oug\Jt to babe been, Quod capiatur, Tora curia; tbig is 

Judgement a clear (JErro~, ilntl f(l~ t~i$ (JErro~, bp tbe mule of tpe ~ourt, tbe 3!utlgement \nas 
reverfed. reberfei)~ 

Huxley Plaintiff, againft Harri[on 

Defendant. 

:c~;i~oo~e. I ~ a illmldt of (JJ;rroh to retJerfe a 3!u'Ogement gi~ert in t\)e C. B. aga.fnft bim fo~ 
verfe a 200 f. (lj;rro~s afllgnell, tpc care Bppeareb to be, tb,lt Ralpb Hamran \Jab tbt 
Judgement 3!utJgement agatnrt ptm, ann after tpe ~rtt of erro~ b~oug\Jt, anb erro~ affiglltb. 
ID ~he C. B. Ralph Harri[on OpetJ intertate, antJ Richard Harrifon took lLetters of ~llmint: 
~ R~.kI~3 (tratton, a [eire facias b~{Jugpt agatnt1: bim. ad audiendum errores ( tbe :@laintUfe 
& j86.· • in tbe Ddt of®rro~) ban a relean~ from \Jtm.) Richard Harrifon t~t ~bminit1:ra: 
I R.o. Abr. to~, appearetJ \Jere, anti afte:rttnutJs gabe up bis lLettets of gllmintrtration unto (It1~ 
US's Humble; upon. tpis tbe (Jtourt \nIlS mobe'll, tpat tbe Scire facias mtgbt be granteO 
:u~,}2. tI. totpe QltJmintllmt(l~ g~nerilllp. 3!t WtlS urgetJ, tbat Humble being nolD tbe .IDJ: 

minit1rllto~, 



Part. II .. Termin. P afch., I l- JaCe 
minifirato~, tpc ~laintifff itllpe Brit of (J];rro~ cannot pl~lJb ~1Je rtieafe of anot~Et 
aguin~t Humble, ann IJe fuppofell t!JL:i tpis rtieafe toas gl'llnen bp Covine from 
R~c;hard Harrifop, anll {J;:' })fai.Htffe ill tpc Ddt of (J];rro~ ~'~po p'atJ tbe rdrafe , 
fUPpoCei] t\Jar Humble bal:l got tpe ~omitufiration bp ,Covmt:. Man Secondary; 
bemg ilerr;mlletl bp tpe<rCoUtf, pO\n tbe W&cfillenrS In tPr.s fltare were, 1:nbo anftoer= 
ell, t~dt itz ~~efttumts 'Wzrc botp tJ~2ez~ tpa~ !be Sc~re facjas mtgbt cttber be 
a,i1Jni(1i(lra~onbu,S, generaUp, o~ elfe tall admlllIllr3con, ~otb \naps ure!), anti 
~OOtl • lIfrerroarils t~t Scire facias, ad aUdiendum errores, upon tpe fo&mer to&tt 
o.fQE:ro~, was b~ougpr agalnft a ~erfon, certatn tpat toas s;lbmirufirato:t. The Note the dif
~hole Coun agreetl ill rpIS, tpat tpc l:leatp (If tpe ~efentlant, in II araJlrit of (J];rro~, ference~here 
ilotp n~t abate tye WIft of <lErro~, ,but pe map pabe ([ Scire fac~as a~ainft allo~per, fhe Plamti.fi: 
ad audlendcm efrorts. )B~t otperhllfe it is, where tpe ~h'ltntlffe III t,be BrU ofof~~~o~i~~ 
<a:(ro~ tlpes, tpere t\>e BrIt of ®rro~ llJaII abate, anil t~ell a: new Brtt of (J];rro& and where' 
Oug\Jtto bt D; recordo, qLlod c'oram vobJS refidet; tpe <!tourt was t\>en mobetl the Defen
tbt1t: t~e SCire facias wtgpt go gentraU!? to tpe ~i)mtntfirClto~s, Dodderidge. }Let dan~,as to the 
tpe fam~ gOt acco~l:l!ng to ~pe lD~emlLmts, Man Seconda;y" mane anftoer, !:bt ~::~g.ofthe 
W~efit'lents are botp hlapes, ntptr to name ruep a one Xlllmmdtrato~, o~ generallp, 
to t\le gomtniftrato~~.podderidge J lI(lice. to paae tpe. Scire facias, agatnft a p·erfon 
certatn, as ~\)mtniftrato~, tpis map be frautlUient, fo& fo pe map' b~lng tl)e Scire fa,,:, 
cias againft onf, to\>Q. is not Xlilmimftrato&-, anb map obtain a rdeafe from bim, anti 
Co t\>rs lYan be bert' mtrcbiebous, (1)£ better, anll rafer \lJllP tperefo~e ts, to babe tbe 
Scire facias, agaiitft rpe Qlilmintftraro~s g£neraUp, otprrb:Jife.anp man map be -
fiript.of pts ; uit anI) i:lUe I)ebt; tbe <!tourtagreei) pereirl, anll Co acc0&1:IIngh', rpe 
Scire facias' was to tbe ~i)mtntnrato~ gene~aUp, ad audiendum errores, anb as to 
tpe. releafe, bcfo~e menrronei), tpe matter toas afterUJartls mobeilagairr •. Term. Trill. Term. Trill. 
14 J~c. B. R. anil as to tpht retrafe Cpt cafe tptn apptarel:l to be, tpar Huxley b~ougl)t J4 Jac. B. R. 
bts Brit of <lErro~ to reberfe a 31ullgement giben agatnft bim tn tpe C. B. fo~ 200 I. this cafe. mc~ 
Huxley berng in e~ecutton upon t\)e31ullgement pab againft pim, remobel.l bimfdf ved agam. 
J)tt\>er bp a Habeas Corpus; anll ttl tbta mrit of <n:rro~ manucaption toas taken, 
fo~ ptm to P&ofecute tbe Brit of (!];rro~, cum effeetu; anti if tbe 3lutlgement beaf= 
firme'O·, tbftl be to pap tbe p&incipaU, anll if be 1)0 not pap, fpen bis manucaptO&s:' 
to pap, aftcrtoar'Os, after rbts bJ~ttof <lErro~ b~ougbt, ani) manucaptton taken "anl) 
befo~e 3(utJgement affirmeil, a rdeare toas malle to pim, anil tpe baHes, of aU ath-
ons , Executions ano Demands; tbe 3lutlgement, bJas afterbJ.artls affirmeil; tbe 
monep not pain tJp Hllxley tpe ~~inc[pall ; upon tbis, a SCIre Facia~ was p~ofecutel:l 
agatnft tbe manucapto&s, hlbo in ];arre pleailetl tbts releare,as befo~e THatle,in man: 
uer anti fo~mt, aniltnp~tber tpis rdeafe lYoulll be a gcob barre to t\Je Scire facias, 
was tpe qudtton, tbe fame betn! matJe, afrer tbe iIliliJrir of <n:rro~ b~ougbt, anti beto~e 
3lul)gelnent affirmelJ. 3!t tnas urgetl, tbat tbis 1:nas no :lBarre, bemg malle befo~e 
anp tblng mas title; fo,~ bere tl)C 1Baile is Ipa~le, onelp mUp a (S.) Judicium afllr-
mecur; tpe rdeafe was malle, to Hllxley, tve p;nmtpall partp, anti to b1s bailes, tbe 
Scire facias" againft tbe !lailes, 1:npo pl~(1ltl tpe, rdeafe. Tr. 4 E!IZ. Rott. 1207. Trin. 4 Eliz~ 
C. J? put ttl Hoes ~are, Cok. S· pag. fol. 71• atl1Ubgell, tbat bp a releafe, of all Rot. 1207, 

~ttlOns, [utts, an'O quarrells, a <U:obenanr befo~e tpe Came be b&ohen,. is rtct bp tpis &,. 
releafeil; becau[e tbat tben tbere toas not anp cBufe of ~ttion, no& anp cerratn llu= 
tre befo~~ tbe ~obmant b&ohen ; anO agreetng toitb tbts, it roas alro Hill. 40 Eliz. Hil. 40 Eliz. 
in B. R. between Hwcocke and F!eld~ anti fn ~aB Hoes cafe, Coke spars, fol. B. R, &'0 
70. 3in an ~ttton of )jDebt bp Hoe In B. Ie Phe~lx Mariliall ~as baHe fo~ tbe SOe-
fennant aftzrtoarl:ls, anll,befo~e lInp ~utlgement gtben, tpe 10Jamtiffe nto r£leafe unto 
Phelix, aU Xlctions, nuties a~ tJemanOs; a.ftertoa.rtls, jungement toas giben agaiofi 
tbe ~efeni):mt, anil upon bls befault, a SCire faClas druetl out againft Phelix Mar. 
ib~\I, tbe batie, 1:npo pleabtll tbts !Jen~ral.l releafe, anti upon a nemurrer, alljutlgeb 
tbls ,r£leafe to be no .barre. to ~pe :@la~nttffe, fo~ tt>attpe 1:no~tJs of tije 1Batie-, are 
contlrtronalip. (S.) SI cODugenc pr:rdlCtum defendemem, tpe ~ebt anI) Mmma= 
geG, to t}Je ~fairttiffe, minim!! folvere aut fe pri(one Marefchall. ea occafione non 

. red-
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reddere; fo tpat tpere cannot be bp tbe J1;aUe anp ccrtaine tlutp, uutill lutlgement 
be gib~n, befo~e \nptCb (none can tell to wbat fum tl)e EDebt, anb iIDammBges bltU 
amount, tpe recognt,an-s (If tbe 15atle, being general, is to be rdlUcetl unto a cet: 
tatotie bl' tpe ;ubgement, anI) not befo~e. Coke, Harrilcn recobtreb agatnft H,:.lX

ley 2€O I. in tpe C. B~ ,,a iI1Ill\rit of (ltrro1- b~ou}!pt ~ere, fpe partp bttougpt ptt~er bl?
a Habeas COlPUF, anb bere, fo~ pim, manu(.aprion tahen, to pap tbe 3Debt, Si at
firme, if it be affirmetl, It map be rdeafetl, to l~e furell?, tf pe ban releaft:b tbe 
:IDebt, 'aU tbe F~oce£tltng, are relrafetl, if pc batl pleatlEi) tbe rdeafe bere bp Hat .. 
riCon to Huxley; if iI! pour own ~tt, it IS now become impo£fible to be perfo~metJ~, 
tubm tbe If\£leafe patp tltrcl)argetl tpc ilDebt,bow can tpc 15atle pap tbe $)ebt, lUbtcp 
\l.1as lltfcpargetl bl' t\Je rdeafe, ann if ipe W~incipall tlo renner \Jts )Bobp, fpe )BaHt 
is bl? tpiz btfcpargell.31r lUas ur~fO fc~ rpe ~efennaut) tvat tbe o~igin8) rIDtbt is 
bp tpis rtleafe tJircbargetl, as to tbe ~&tncipalI, t\Je Scire facias \lere rWI f01-t~ tbe 
3!utlg~ment in tpe C. B. it tlotp not avpear in -lbe Scire facias, t\>at Huxley was be" 
UfJennout of ®~ecutton, tbe releafe mane unto bim, being in e1£cutiou, anb fo b)!, 
tpis tbe nebt is bifcpargen, Coke, If a man patp tpe boOp of one in <lC~ecurton, comts 
bere bp atIDlrit of <lCrr(J~, bp Habeas Corpus, manucaption tauen, tl)e 13l1t1p bp tbis 1s 
1)ifcpargetl, but not tpe $)ebt, fo~ pe map afcerroartJs offer bts bonp again, ann f"" 
bp t\Jig; to free anti l1ifcbllrge pis batie, lpe )Bonp is not taken abfolutdp, but quour .. , 

2P Affifar. que, tpe ~ebt fatisfpetl, as it was urg:t1l, ani) bl? 20 Aillfarum plaCIto '7. a inan' 
placito 1. patb a ~tatute (J~ 1aecogniians, fuetp out £1ecutlon upon tpe fame, pe batb tbe JLantt 

in £Jtcution; quoufgue, tbe ~ebt paUl; fafter\lJaftls tpe CltonuCte not\> r£leafe tbi:· 
i1Debr ;bp ~f)ts tpe '®recution is nifcbargett; Co \Jere in tbis p~inctpall €afe, t\Je 
Jl}otlp is anfltltrable fo~ t~e ~ebt, quou[gae patti, if tbe tlUtp be once tlifcpargetJ,tpe 

.. )l)otlp' tl)aU be aifo bifcbargetl, \l)l)ICp is ondp cpargell fo~ tpis. Coke; lnpen 8!9anu= 
rapto~$ are taken, traditur in ballium, be is tpm to be out of ~~lfon. Dodderidge,: 

'3!n Fetix Marfhalls ~are, tpe Ja'eleafe waS mane to tpe )Batie, in tpe 4tafe remem= 
b~tb,\lere tpe Uttleafe \naS matle' to tpe ~~inctpall) anti to tpe )5aHe aIro, wpen ~t 
p~illctpan part is rdrafe!), tpe ~ebt bp tpis is gone. Coke in tpe C. B. t\lt)? ,enter 
II c~rtain fumme, but pere an uncertarne, ann tberefo~e tn tpe one cate,' t\Je releafe ' 
is gOOD, in tbe otlJer not; t~e ~ebt is f10t gone,. as to tbe p~tntipaU, tip tbi! bail: 
ing, but it remains a ~ebt ftiU, anll be map rentler bis botlp agatn, anti lltfcparge 

The releafe bis :lBaih\ as appears bp 14- H. 7. fo!' 9. tbe €ourt tnas dear of opinion-, tpat bp 
f~eate~ ~Y t\Jis releafe,tpi? iiD~btis tiIfcbilrgen, ann tbat tuts betng tf)us pleall£l:J bp tbe )Safle in 
ba~re a~~ ~~e l3arre to tbe Scire feCllS, is a gootl ~lea, bp t\Je opinton of rpe l.npole ([oud, but 
Scire facias, tbel? tnouU.1 not at tbis ttme ober:fllle tbe fame; tpe parties percetbtng tbe opinton 
a good plea of t~, wpole (ltourt, tlit! reft fatisfpen tperein, anti tpe matter neber mobeb again. 
by the whole 
COUrt. 

Tipling, 
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.. 
Tipling Plaintiff, again£{ Pexa~ . 

Defendant. 
• • 

13ntred Hill. I I Jace B. R.' 

Rott. 274~ 

T't 4rare was upon a ~iEnomer of a 4t()lPo~attort, being tbe cto~po~ati(Jn ot A mifnoltlet 
~tp:lD~t@t8, tpe Itompanp of~bip=w~igbts (If Redderiffe, were 3lnc(J~: of.a Corpo

pOlateb, b~ rbe name, of pr<rfedi & gardianorum Naupegorum. De Redderitfe. ration. 
Coke chief J ufiice. Nauticarum, tbis is a name known fo~ '~bip:w~igbts, antt 
not Naupegorum, (1)e (tompanp of ~bip:\xl~tgbts of Redderiffe , in tbe ~ountp 
of Sufl'ex. Coke, t1)eJ! are to t1)eh:l, bow a (pectall rupplicabit t1)aU be llirettell to 
t\}tm, tbe opinion ~ Manw~od chief Baron, bias tbis, as .touebing <lto~po~att= 
ot1$, t\lat t1)ep mere tnbtrtble, Immo~talJ, antt tbat tbeJ! bab no Coule,; anb tberefo~e 
no SLlbpa!na tiel!) againfi r1)tm, becauCe tbet? 1)abe no Ci:on(cience nn~ foule ;' a ~o~: 
po~atton, is a 15Gnp aggregate, none can Create fouitS but <lIJon,but tbe Jf\ing creates 
t\Jem, ~nb tbmfo~e. tbe~ .~abt no foul~s; tbep cannot fpe~k, no~ appear in ~erron; 
but bp ~tto~nep, antllbl\J was tbe optntou {If Mamvood chIef Buon, toucpfng <lto~. 
po~ationg. . 

: l! ' 

N~ta', it1)tlt tbe _tit \nas berebirttteb, Pra:fetto, Be gardianis, & ~)Cijs., ani) the Writ 
in tblS btJrpell from t\Jdr ~ame of 3!nco~po~atfon, nnb t1)erero~~ fo~ tbrs mtfna. ruled bad fot 
ming of r~e <lto~po~atton, bp t1)e .mute of tbe wbole €OUrt, t~e mrit was peItl to the mifno
be ball. mer of ~e 

CorporatIon. 

Nooth Plaintiff, againfl: W},ard 

Defendant . 
• 

Entred Hill. I I Jac. n. R6 

Rott. 1016 • 
• 

I~ an ~ttfon of ~tbt, b~ougbt fo~ laent, t~r.care apptll.rel) to bt t\liS, a 1!.eaf e ro~ t Ro. r •. $2. 
rears waS mane to tpe EDefennant, renb~tng lItent ; afterh:larlls, tbe reberCton of AI,l AalOD 

tbfs Was granten, to tpe ~latntiffe:t arib to bis 5tfe ; t1)£ itenant fo~ pearti atto~ns, of D~bt fhf 
tbe 1/I:erm enlleo, anll fo~ lItent areerf, tbe ~latntift' alone b~ougbt an .<attton of ~~~a~d ta: 
~ebt; anb wpetper tpts ~ttton fo Ipetp bp tpe ~lainttffe alone, witpout lopntng of lone. 

\lis 



r~Tiifin. P:aft.h~; 12 . Ja'c~ .. Part "lI . 
\lis Dife wil\) \)tm, -thep" yaiifng 'a lopni'eUate in tye r&berUon,iV.as tpe Wluditon. 
f.{aughron, tpis is an incurable fault; fo~ \Je ~abing tpis onElp tn rtgbt of yis mife, 
attpougp tpe terme be enl:letJ; befo~e rye XIrtron b~oug\Jt; be ougl)[ to pabe jopntll 
bis i1lIDltfe witb bim in tye ~ctton ; f~ it patp been agree)), tbat if t\le terme pail con= 
tlnuanc£, pe oug\lt,to ~~be jopne,tl piS ,ut~e wity pim tn !~e actIon; anti tbe tnlling of 
tpe 1(erme \JEre, btfb~e lpe 2lctlon~~Ouibt, makes ,no tuffermte at aU tn tbe ca(e; 
but tpat be ougyt to jornE yts aImu~& ~t~\l,tJtm tn tpe action. 

te~miD. Note, !rbat at at10tper time (s.) Termin. Trinit. 12 J ac. B. R •. tpis matter was irl:. 6- Jat. mobetl again. 31t was urge!), tpat bere fpe getton is b~ougbt bp \lIm as an ~ffignee, 
• • &. an)) tpertfo~e be ougyt 1'0 ;Ol:n Yis. ~ife mitb yill, in; llJe.~ctjon, fo~ lyat ye is 

not an ~ [fignee alone; 1iut"tilitp bis-Bife, 'anb fo yc batl> bltein faplttJ, in pis con: 
Ij E.~. Fitz. tJepance, an)) to tbis purpofe is tbE ~afe tn, 13 E. 3. FiIZ. title v.ou(.her placiro. II9. 
Tjr.~c. and 7 E.4. fo1. 15 & 18 E. 4· fol • 2'& 15· m\\Jere tbep fi;all Jopn tRIbe Xletion 

anb b:lbere not. Coke.tbe ~ttton ~ere b~ougbt bp tbe busbanb alone fo~ arrEtlra:geS 
(If ~ent, is b:lell b~ougbt itt Webt fo~ tbe arrEaragEs of laent, befo~e tbe cotler: 
tur~,. ~QtI;~tlcb b.e ~alp- in,rigpt (J~ ~i~.wmtfe, in tbts Gp(" V,e ,9Ut!\J1: t9 to~n Vis 
aIaJ1lfe wftp:\lim ttl tbe !lition ~ otperi.ni~~Ht is, If tbe ~'tton ~e.b~~ug~t .. f~~ arrEata:= 
ges. pr.lae~t,Yr{lt6in!J ,~U~t 'Outing t\le 4i:oberture, in tbtsp.~,t)1cfpan:x~f~.ptre, clear:: 
Ip,tpe Sl,tttotl fs meU b~o~~yt bp tbe yusbanb alone)wtt\lo~popntn!lof !l~,~tft wit"~ 
~im; antJ ,tpi~ <tafe o! tpe ~ent~ ,nod) b~;rpmuc\) b~~tr,frY~ fl ,nt,ltp .bpe unto tye 
~usbantJ, III ngpt ~fb's Blfe~ bp a .c9J~tr:~1tt, l\Je W\lt,t~, If ~e borb not ~~ober, bu: 
iiqg tbtf €ouerture, . tpt fd~e IS tben quit~ loft, but o~pertoire it IS of a Jattlt, L~ 
rbat tpis ~emaims,oo~ furbtbes to t~~ \W~bann •. " Haughton, J'lotwit~ftanntng dJe; 
tebrrfion,toas bEre,grafttetJ, to tp.t f)usban)), anb tDif~ ;:r pet t~e ~£ttonVErr b~ougbt 
bp t~e ~usbantl alone, f~~ t~jll rent, i~ b:lell b~ougbt, ,ann no niff~nn~f rp£rl~ is at' 
aU; ID~£rt tbep are ~mgnes of tpe rebe.rfion, anb ln1)«e tbep art Uttfot-s" as co rp e 
b~inging of tbe ~ction of W.ebt, fo~, tperent, t\Je fole,an~,p~iqdpat('AAftel cGnti" 
tlerablt bere is, b:lpetber tpe ~usbanO bere,ba:tb fucb an mtfl'eft in ~tm~ as' tpat be. 
map b~ing an ~etion fo~ tpis .ent, onelp, in bis otnn name, o~ nor, bere as an ~(i" 
figne£, \Je map fue fott tbis 1I\ent alonr, an)) tPIS (re map fo noe, in regarl) lIf t\)e na= 
ture of tbe tbing, b:l~tc\l, is bp bim to:be recobereo, rbe famt ll£lng a fum in'grdfe , 
anO tbls is tbe true reafon,wpp be mCll? bj.ing tbis ~ctlOn) in 1)t5 o\Dn name~ bJ~ib~ 
out jopning of pis Dtfe W[t\) \lim; ~tntlnot upo'n tbe tearoo grounnetl, upofl·i\)e na" 
rure of tberr eUate, wbtcp was jotntl!, matle unto bim, anb to piS ilm!fe; anti tbe 
tbing to be recoberctJ, betng tpe rtnt, tpe b:lbtd) fpe busbanO alone is to babe, ant) 
tbe fame oug\>t to come into t)is purfe, ani) no tJiffzrmce tbere will be at atl, u;pcre 
tpe pusbanlJ, Hnll maIUfr, are jopnt lLEtfo~S, anl) tnpere tbep are jnpnt purelF r '~g, all 
is om\ as to rue b~ingtnrrof tbe £lLtion fo~ Jaen!; pere tbe busbantJ fuel' alen " not 
in regarb ofbls eftate, hlttp bts a!illlife, but tn regarb of tbe tpmg, to be bp bim re= 
(ober£il, being tpe rent, tbe b:lbtcp pe is onelp to yabe, ann fo tbis attion pere b~oug\'t 
bp tbe ~usbanl) alone, fo~ tYIS rent, 1uitbout jopmng of bis Btfe \Dirb btm~ IS well 
b~ougbt, all)) [0 \)e ougbr to \)abe bis luilgemenr. Croke agreetl i)fr£in. tbat rbe 
~ttton (If ilDebt bere blougbf bp tbe pusbmtll alom,wUbout bis Bife, fo~ arn:ara= 
ges orrent, is well b~oug\)t. Dodderidge, tbe ~ction \lere b~ougbt, bp the pus'"'anil 
alone, fo~ tbfs rent, IS well b~ougbr; but if \le \Jab ~ere b~ougbt tpts g:ctton (If tJpbt 
fo~ tbe rent, as affignee, bp an afsignmmt mal:Je to btm alone, \DpertH9 tpe reb; rti:: 
on mas affignetl unro btm, anI) to bis 6tf£', jopntlp, tb1s rbEn batl not been gool) , 
but as fbe .action is pere b~Q11gbr generallp bp Cbe busban)) alone, t\le fame is well 
b~ougbt, b:litbout jopntn\l {If bls mltfe b>itt\ \ltm, in tbts .Qlction: anti be ougbt not 
bere to fi)rtD btmfelf to be an alfignre; anl:J fo tbe wbole (Jtourt agreetl deadp in opts 

Judgement nlon, tl)at tbis Xlction of i!Debt, bere l:J~ougbt, bp tbe btlsbantl alane, flJ~ tbis rent, 
given for the tuitpout jopntnlI of bis Bife tDitb llim) is well b~()ug\lt; an» fo tye )ttule of ttle 
Plaintiff. (Jtourt mas, Q]od InrreCllr Jndicium pro qllerenr. 

• Nota 
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Nctl, bp Coke chief Juflice. aIflil~en 31 \nas in fpe C. B. it was tbert rerolbetJ Nattt. 
bp us all, bp Walmefiy, Warbirton, FoLter ani) mp ftIf, una voce, it~at a ,com-
mon recoberp Bgainll an 3!nfant tllas but as a common alTurance~ ~pon \nplcb ~ 
ufe map be aberre)), ani) a fo~feitt(rf of an Ql;fiate fo~ ltfe, ani) tbat t~Uf not to btub 
o~ ~urt ptm. 

The KIN G, and the 'Earl of 

Exeter. 

JErmin mClbetJ tpe ~ourt fo;: tpe \!Carl of Exeter, to ~abe tpore .fines, tbbtcp The claim of 
were BtTeiTei:l upon tpe <lI:ommitTionecs of Sewers, fo~ acttng contrarp to tbetr the Earl of 

CltommUfton, ani) be ciarme-il to babe tbere fines bp fo~ce ann bertue of a grant be ~:::er F~~~ 
patl bp J.l..eIters ~atents from tbe ~ro\nn, bis lJ..etters 10atenrs tDere reab tn ~ourt, Impofed by 
bp tnptcb pe \nas to babe tpe Xlmertiaments of alll)t6 stenants ani) JaerttJents tmpo= Letters Pa
fen tn CUria Goram nobis in Cancellaria, coram nobis in Bmco, in Scac:,ario, & co- tents. 
ram nobis & con~ilio nofiro. ll>ut pan not tpere tno~llS tn bis ~atent, (S) coram I Ro. 2. 20. 

11obis, generaUp; pet be p~areil to babe allotnancg of tpere pis )Letters; i»atents, , 
anti of tpefe jftms. Coke. 3!t appears bp tpe book of 29 Affifar. tpat, coram nc- 29 Affif~r. 
bis, generaUp; tpis to be intenl1en, to be In tpta <lI:ourt, anti be patb not tpefe 
hlo~Os tn bis ~atent; coram nobis in CanceJIaria ~ tpis is onelp in tbe ~pancerp? 
coram nobis in Danco, ipis is fo~ tpe C. B. & coram nobis & concilio no(lro, t~is is 
fo~ t~e !atar <lI:t)amber. ~ni) nottDltplhmbing tbefe bere tpat wtre finei:i are pour 
1[enants, pU tbert is no colour fo~ pou to pabe tpere Jtnes, Co tmporei) upon tpem 
fo~ mtstlemeantng of tpemfelbes in tpeh: ~ffrce; ann tpeCe \no~lls tn pour ~atfnt, 
(If Tenelltes & Refidentes, will no tDap9 at aU alb C1~ atieul FOu, tDttpoNt fpeciai 
tDo~l3s; anti tpoug\) ~ou pab tn pour JLerters tklatents tpefe wo~bs, coram nobis, 
generallp fo~ tbis ~ourt, pet pou cannor babe tpeCe Jines, bp tpefe tDo~tJs (S) to 
pabe omnia amerciamenca renentium [uorum & refidenuum, fo~ tbts is a plain cafr, 
tpat bp tpefe b:10~Og pou cannot bp tpis claim \labe ant' otper amerciaments but fucp 
as are impofei) upon rbem, .onelp in refpect of tpetr 9Cenancies, anb laefii:lencies; 
but not fucb Jmes anti amerciaments as are pere impofeb upon tpem, in reCpett, 
anb bp rearon of tpdr SDffice o~ \tommitTion; but fo~ pou to babe tpefe Jines, pou 
oug~t to pabe fuel) tno~ns tn pour Uettets iDatents (S) to pabe fuep jffnes impor~b l:he Finez 
upon tpem, as on ~bertffg) o~ otbertDirc:, bp rea~on of tpet,r 9J>fftcc o~ Cltommilfiom :Jfall0;.red b' 
~ni) fo 11)£ fame hal) been gOOi), but not otpertillfe, tpc \nbole \tourt agreel) blitb t~ wh~e ~ 
l)tm dead!? in rbis, ani) rberefo~e bp tpc Jaule'of tpe ~ourt, tbefe Jines \nere nfr: Court. 
allotDttl unto btlt!. . 

Nora, g:pttt upon a p~tbate <lI:onterence bp tbe lunges tDitlJ YeJverron tlJe lilfn;Js Nota. , 
~olltctto~, upon tpe l)i{folbing of tpe 10arltament, tDbtcp \nas in tpts ilterm fUDtlenlp Upon thedlf.. 
lltlTolbell, anb"To notOing Done. Coke ~h:ef Ju{~ice, toucbin!! i0arUamerits it ap: folving,ofthe 
pears b'-'.3'~·~· B'ookesCtfe!1. fol. ')2. plawo 228. PI01vdens Comme[Jtaries,~~~·33H.8. 
fol.79· 10 PartrIdges Cafe. aun 3~ H. 6. fol. 17, 18. wbat l1)all be niti) to tie a 
~zlTiotis of }?larifament, anb tubar not; tbat eberp ~£ft'ion, tn \npicp t1)e flUng botb 
fign ])tus, Is a ba!', anb a )parliament bp it felf, ani) tbar tbere can be no tltoU 
tnU\)out a ~tffion, no 19adtamenr tDitl)out a ~()II, ann no ~e\Tt(ln b.lttpout tpe 
mo~~l ~ifent. . 

Ff Barnei 
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. 
Barnes Plaintiff, agajnfl: Cary, and Barl{er 

Defendants. ' 

Entred Mich. I I :Jac. ,B~ R. 
Rot. 1.9" 

An AaioD I~ an ~ttion upon t\)t 4rllfe fo~ an <mfcape, t\)e ~afe appearel) to be tbis, one Vi
upon the cafe for was tn'OebM.l to tbe lDlatnttff, anll to 'OttJers otber.s, anll became a )5aniJ 
fo~allercape. hrupt, tbe J.jlaintitf, an'O t~e orbers, to wpom be Was, iRbebreb, complaineb to 
~O.~:4.41' t\le J1.o~'O.CltpanceUour, an'O ,p~bcureo from btm a ~ommlirlOn, ~pon tbe J)tatute 
Stat. of I~ Qf 13 Ehz. capIte 7· toucbtng ]5ankrupts. mIpon a m:r~a:l tn tprs ([afe, it pflffeb 
Eliz. c • .,. of fOl- t\le lDlaintifr. CoveOlry mobeb tpe ([ourt in Xlrrert of 3!ullgment, tpat tpe ~e: 
BaDkrupts. daratton bere was infuffictent, anb tpar fo~ bibilS nafons : I. S:be ~ommiffton 

bere is mifpieallell, anb tberefo~t"bp tbis ~ommitTton, tp~ 4tommtcf(oners pab no 
. warrant to metJllie witp t\lt JSanhrupt, o~ wttb pis goobs; tpe polDer of tbe Jl.o~i) 
<ttpanceUour is not.pere weU plea'Oeb; 1tIptcp pob:ler of pis, in granting of Cucb 
commtfftons, is onel~ minifiBrtal; be being to pabe bis .0utpoiirp from tbe Bing. 

4 Eliz. Dyer 4 Eliz. Dyer fol. :tIl, 219. placito 33, upon tpe ~tatute of 28 H. 8. capite IS. 
fOe 2 II, 212. b~ blPtc~ it is o~l)afnell, t~at a tommtffion, to ~ea:r anb bet£rnline of ~jractesJ 
pl. 33, Sec. tl)aU be ablartleb to tpe Z'Omirai, anb otbtrs to be nameb bp tbe <1tbancellour; t~e 

llo~b Beeper, tpere bting no <1t~anceltour, map grant tpis <ltommttTton, fo~ tpar 
tbts is no ]u'Oictal get, but boneJ1p pim, as an aDfflcer, anb fo~ t1Je necetritp (If 3!u= 
fiice, alfo-, bere in tpis 4rafe, tpe ~ratute is not, tPat tpe ~bancellour, to pabe 
autbo~ftp, but ondp to. name; pere it is pleal.letl, rpat fpe ~pancellour bib gibe 
polDer, anl.l fo t1)is is inirpl~ai)tng; but if tpis pab bam bere lDeJl pleabeb, pet a 
jun cauff ougpr to babe bren fl)e1Dfb, fo~ l'P~ commtrmmt of t1)e partp; it is (lnel~ 
Jl]eblei) pere, tpat be bil.l refute to malie,anftner unto certain 3lnrerrogato~ies, but 
it is not il)eb:le'tl, blpat tpe 3lnterrogato~ies were; tpia borb not appear in tpe ~e: 
cIaration. 3I:t ts alfo t1)etoeb, tbar tpe <1toJ;l1mt(ftoners committeb Vim, nnrm be 
fiJoulb confo&m ~fmfeIf; anb tpat be befng tn tpetnfiobp of tbe <l5aol£r at Brifiow, 
fuffereb plm to efcape, befo~e tpe ®ebt farisfieb; anb it tlorb nQt apprar tbat pe 
1tIas commWcl.l fo~ tbis, but ooelp fo& PIS not co~fo~mfng of ptmfelf; anb fo, as 
tbis iIDeclaratton is, be bal) no canfe to pabe an ~(tlon upon tpt<ltaCe, fo~ tbts efcape, 
tbe iDeclaration being tb~ougbout infuffrctwt. C)ke. ~s fQ tbe Itl ®;rception, if 
it be fo, tbe iIDtclaration is not goon; fo~ ibis is a regaIl ll'~erogatlbe of tbe lJting, 
to gibe fuel) a: iDobler, anl.l tpe 4rpanceUo~ ~~not, tpe Utollwas reen, irnl.l tbe fame 
blas, dedit poreltatem & aurhorit,a:em, tbls ,IS not goob, fo~ tb~ )l.o~ll (:panceUo~ 
cannot tloe tpis, but onelp tpe mrng, antl pIS po1tler, is O,ertbatlbe, being beribeb 
from tpe Bing, but be barb no ruep polDer to gra~t rn tPIS manner ef btmfdf, as 
being tbe JLo~b (:banceUo~; but t~e Uteco~lltatb It in tbefe blo~t1s fartper, (S) tbat 
tbe Jl.o~b <ltbanceUo~, vigore Haturi, & juxta formam flaruei fecit CommJlIionem 
quandam rub magno figillo ge.ten• date apud Wefimonalterium, &c. & per eandem 
Commi{ftonem & fpeciales CommifIi?oar. di~i Damini Regis nomioavit, ac de-

.• eis pl~nam· poteftacem &. aLlchomatem Juxta formam lhtuti, an'O fo tpts be: 
, . "'0, tpe fame is to babe a rearonable' intenllment, tpat bJ? tbe (\tommitTion tbus 
~1~ 11 granteb, t~ep babe aut~o~tt!' juxta formam llaturi, anb tbts cleadp to 
-L ~ to \~ .... 
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be tntentJe'O, to be fo bp tve liling, ~ntl fo tpe IDeclaratton gOOtl) norbJtt~ftant:tng tpts 
rrc£prton tiU,W, mpicp \.1m~ bcr~ co\ounrb1c:; but confitJrrrng all t1)£ WO~bS' togerper, 
as tpep are in ri)£ i!DeclaraflOn, fo lpe fame is gooo, anll well pieatH'i). ~s to tbr. 
ot\Je(C1ceptton, to, tye tncertamtte of t\>e 3l\1terrogato~es, tbls is no goon ep:eption, 
tpe SDeclaration is goon, anO pe ougpt not to fi)ew tperein kDlmt fpe 3lnt(rrogato~tEs 
were, fo~ tpta is alfo laiO to be jUJ( ta formam it a tuti, anti fo gooO, as to cbe otper mat: 
fEr mabetJ, (S.) cpat pe cug~tto babe fi)e111ell, tbat pe was to(l~tP [0 mud); ibis is 
not to be fi)ewetJ, but is to be fo intenbetl; as to (pe Iaft f~cepttol1, rvis is not rna: 
terral; fo~ tpat, tPt, lors of tpe ,l~Iatntlff,groros bp rear~n of tJt~ efcape, bJpicb In; 
lUles Vim to pis acrt.On; anti it IS fi)eroetl 111 tpe 3Declaratlon, tpar pe Was rub CedI,;= 
dlil anti tpen fufferetJ to ffcapt, 111picb ts tpe grountl of tbe It'laintttfs Sietion; tbe 
firft 9Db,enion ~ere\lla!3 mon cotourable, bur t£ being pere latb to be vigore ftaturi, 
tblS mahe~ it grob; ~llfo tpefe ~llE!!atjons tn fpe ~~clararion, urc [0 e1P&elTel'l, but 
bp roap ,of Intlucement ondp unto ri)IS ~(tton, robrcb IS b~ougbt onelp fo~ rpe efcape, 
anti [0 to be recomptnfetl fo~ ci)c tlamage hp pim tperebp fuUainetJ ; but it batl bffn 
t!Je mo~e fo~mal pleatlin~, to pabe nominatetl, anb e~p~EiTitl, tbat rbe lSin!!, Ded It 

. pote1tatem, & allct~ritat~rn, &c. but as it pEfe i,s, being tbat ~be J.Lo&~ 4I:panctJIour, 

~37 

Juxta formam Pntutl dedit poteH:atem, & auCtofltatern, ~c. tPIS plealllng is grob, anti 
fu£frciEnt tn fubUanet; tpe ro\)ole ~outr ,agra:tJ ~ttb·blm peretn, tpat rpe lOlBtntiff Judgment 
~cre, fo~ tbis efcape bail lun eBufe of XletlOn; bemg tJamnlfietl tperebp, rbat tpe goe= giv~n ~or the 
tiaratton is grot), tbe fJceprions t\)ereunto \nell anf\llerrtl; anll fo bp tpe laule of tye PlaintIff: 
([ourt, 3\uilgmentknas gtbzo, anb fo fnterell fo~ fpe 10latntlff. 

Sir C hriflopher Heydon Plaintiff 

againfi Godfole and Al 

Defendant. 

I .1f! a Brit (If®rro~ itt :@ar1iame~t, to rCherie a ]ullgment tn an ~lTirc. SLpe A Weir of 
ltlarliament being tnifolbetl, Wmne mob?tI tp£ ([ourt noro to babe rrtcut,ion, ac= Err~lUr in 

(o~tling to t\)e fo~m£r lutl~ments. Coke chief Jllfiice. tpfs roas nO:@ffrUamrnt, be= Ph,rl~~~et;·, 
(aufe t\)at,no)StU palTeb, no~ anp 1Kopai arrent; tbis was oneil.' but an inception of !e~, ~x~~u
a ~adtament,. if anp arrent, o~ ntfatrwt, t~£re l)atl bErn to anp 25m, tben t\)ts fi)OUHl tion prayed. 
\)abe ba:n faitl, to be a ~£lTlon; anti tpm a laoule of tbill, roas to ~abe bffn matle ; al: 
fo tr is not to rrt£tI bp a 3lurp, h>petber tpere \nas a ~arltament o~ not? 3n 2 E. 4· 
the Parliament 111asb,!? Superredeas rebolu:'O, (I~ tltfcpargetl, anll lpts was upon tpe (0: ~,E. t: 
ming in of EnEmIes" anti fo in ancient time, as in tbe time of Kmg E. 2. tpe li'arlia= 109 .2. 

ment Oifcbargetl bp l0~ocliJmation, anti bp a Brit of Su perredeas, anil tbis \nas upon 
tpe coming in of tbe Scots, but all tpe JBUls 'itl tuen nantl in t~elr fo~ce, to be rebtbetl 
again at tbe nert ~e1Tlon of !0a:rliamenf. ~s to tl)£ erecutton, upon tpe fo~mer 3lutlg: 
menta; tpc fame augut no\n pere to be grantetl; fpc partp batb bitn long tlelnpetl ; 
ann tbis being in an '$ifftfe, h>picl) is feltinum remedium, after 3lutlgment ~elapct1 bp 
a Ilmrtt of <IErro~, tl)efe are unconfctonable ~~oqitlings; erecutton dcarlp oug\Jt 
noro to be grantetl, fo~ tpe, 1Keco&'ll1naa neb!r rfmQ~el), t\)e robo!e ([ourt agrfftl bere: Execution 
in, tbat erecution bert O~g\) r now t~ be grantetl; anti fo bp tbe ))lule of t\)t qtourt, grahted by_ 
rrecution tollS grantetl, If better cBufenot fi)e1neo to tbe contflnp. ,fflo caufe tnas the Rule of 
l1)ttuttl, an~ [0 tye m-ule floon abfolute. the Court, 

F f 2 Price 
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Price Plaintiff, againfi Mafcoll 

Defendant. 

Entred Mich. I I .. Jac. B. R. 

Rott. 2 5.,0. 

Part II. 

In I Prohib:! Ijl' a lit~o~{bition to tbe liJpirituaI dtourt, upon H JLibell tbere fo~ tplbes, tn bls 
tiOD upona $)eclaratron, rets fo~tb flbe feberal p~£rcripttons fOl- tl mcdus decimal.dl, tbere 
motilll. pleaOeo, tn oifcbarge, anO not allowEb of, anO fo~ Ibis caure a ~~obtbirion p~iJ1!en be= 

Wodilam.wa- mUrre!' to tbia Ei>eclaration. G. Croke p~lIJ!eb a ~(lnrutration , fo~ ebat aU tbe p~e; 
ter Parilb, in fcriptians fEt fo~tb tn tbe BDeciarlltion art ban; tbe queftt.on waS fo~ Ibe tiebe, art= 
the County flOg in tbe Wariib of.Woddam-Water, in [be ~ounr~ of EHex; S:be I.13~efcrtption 
of EJJex. bJas tbis to be Oifcpargeb of tirbe bnbage, fo~ barren cattel, in tbe ~artll) ann out 

I. of tbe Warke hepr,anO fmplopeO (lnelp fo~ busbanb~p, anb maintenance lsfbis lLanO, 
I Ro. 2.38. \nUb!n fbe ~ariQ), anll fo fo~ ot\ler poung ~atrtl kept fo~ Ibts purpore, cum vale-
6%01,6. rent; ann tn Ibeiflterlm, It is laill, tbat ~e ~ab noot~fr p~ofir (If t~tm, anb in re= 

garb Ibllt be waS to babe biB titbrs out of tte p~ofits of t~, ianb manurell bp rbefe 
cattell, ani) tbereCo~e fo~ trtbe berbage of (~em, in r~is regarb, be p~frcrib£s to be 
Difcbargeb; tbis p~ercripti(!n bne, Is not goon, tbe fame beinQ tro general, flnb trefleb~ 
etb to tile imp()bertll)tng of tbe parron, If be tl)all babe no allowance fo~ barren cat= 
tell, tbe reconb p~Efcriptron is alro ball, being rbis, fbat If be, kept mflcb=ldne 01 
C!hle8, be p~efcrll1etl to pap at Jl ammas Dap, 9. ~~rerfS, t\lls 18 not gOOb; anb fo~ 

Mich. 3'" fatting caUtl, to pap notbing: upon rbls tpere was if ~a:rt. Mich. 37. Ellz. between 
Eliz.o-,. Doaour Ltwis and GiJbornr, \nbrre tl1e p~efcrtptton fo~ a modus decimandi, waS 

tbis, tbat in regarb be paitl fo~ .Iltb.ktnt fo mucb, (S) i. d. ~e p~ercrfb(b to be btr:r 
'barge/) of t\le titbr of miltiJ:lune, anO alfo of all ot\ler tl~p ctateel, tbis \nas t\lere 
bdn to becontrarp in it felf, fo~ a modus {o~ ont kinO, to be i)i[c~argeO, of anot\Jet 
llinb; anb tberdo;e tl)is p~efcription belb not gmb, anb fo~ rbis eaufe tbe fame \nilS 

a Eliz B R bifaUol»etl, anotber ~are (\lere was, whicb was a Lincoldbire cafe, 38 Eliz. B. R. 
lhering;on 8c' between Sheringcoi ann Fleetwood, wbtrt tbe p~ercrtption blas to paJ! fo mucb fo~ 
Fleetwood. mUcb·ltine, anll CIl:\tles, lInb fo~ tbis to be tJifcl)argtb of titbrs, fo~ til em, anb 

fo~ all bls O~p ~a1td; t\lis \nas bert abjubgeb fO be a baO p~efcriptton, anO fo bere 
Litt/elmo! in tbis J.'~tnclpal caf~, tbls p~ercrrption not gcon, anll as toucb;ng €ufiomes Lit
his chapter tJetons i&ule in \lis <tr\Japter of burgage, ts to be obferbeo being t\l19 (S) t\lat'Con
of Bursage. fuetudo ex cerra (3:.lfa rationabili ufitat', privat' communem legem, fo tbar Gr;: 

berJ! ~Unome ougbt to be ruronllble; but \lere tbe 9. ~b~res, to be in b1fcbarge, 
fo~ tbe mUCl)=kinr, anb lIIfo fo~ all bfs Qlber b~p cattel. t\Jls is a ban cuficme anb 

9-11nrtafonable; tbe tbtrb p~ercriptfonbere is laiO fo~ ll)o~ne ll)rep, to pap fll~ t\lis tbe 
5i:mtb tlrecr, anb to pap no otbtr tir\le foZ tbe agtfiment of anp ft)rep, lInb fo~ rbis 
eaufe tbt p~ef~riptton is not goob; fo~ tbat be \Jere p~trcrib£s to pap no mo~e, tban 
be oUlIbt, ,de Jure to pap, anO fa not gOOb; aifo (t Is not beie aberreb, tbBt tbtre 
ft)liP o~ Brne, were tbEre kept, no~ tbat bt bab onp llline o~ ijJrep, fo~ tnbitb be 
(lugbt to pap; ant; tberefo~e tbe p~ercriptron not gooll; tbe fourtb p~e(tription fo~ 

... tbe latttr crop of meaOotns, out of tbe i3)uk, tbis IS no otber. but to pap this \nbicp 
be, ougbt to pap, anb bp Ibis to be bffcbargFO of tbat \nbtcb pz (luglJt to pap, 

50 l1rrng t~t ~fnure, anll co not gooD, t~e Jfiftb W~ercription touc~in!l t~t jfUQfS 

rmb 
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anlS lS~oome, tlJe hbeU is, lJe took 60. loalls of lI)~oornf, anI) parb no titpe fo~ it; 
t~e p~ercrip tron, in blfeparge of tpis WflS,· tbat tb e lanb bp tpis being b~ougpt into 
rtllagt, anO (0 bl? tpis tpe ~arron to bBbe titpe co~n, wpicb QJoulll be of greiItec 
lllllut fo~ bim; anI) tbar tbe )l)~oome was but of fmall balut'; anb giben IImap tl:1. 
tlJe poo~e fo~ pulling of it up \ anll tberefo~e pe to pabe no tube of tbrs b~oom, bu~ 
it IS not aberreb, tpat tpc b~oom fo _taken, was fo~ tbis purpofe ; ann ~erefo~t 
not goon, neitper is it aberreo, tpat tbfs \nilS conberteb into Ullage, tn tpe Ubel-'ir: 
ts l\lewe'b, tpat tbis b~(l'tm was rrotell up, eberp ~eare, but tlotp . not q,ew, tbat it 
).Das (0 Oone fo~ tbis purport, to conbert; anti turn tbe fllme into tillage; ntitber is 
it aberreo, tpat tbis lLano tnas barren, no~ tP6t tbe fame waS conbert£o into tillage; 
ano fo tue 10~eferiptton not gooll, anb tpertfo~e p~apeb a 4tonfultatfon; againft 
tpis it \Das urgeb bp Davenporr, tba:t (befe ftberaU p~efcripttons ar~ goon; !as to 
tpe 1. touc\)lt1g barrltl cattell, tbat mzre kept, to be ,mploptll in busbantl~1!, ann I~ 
btcaufe \ntt\) t~£m t\)e lLanb is tilleb, anb t~e~ mak~ tpe entreafe, fo~ tblft ttrbe 
ct'l~n anb ~a!, comtRttp of (be labour of tpc l5eaft, anb t~erefo~e t~is is it gmb p~e= 
fCriptton. Hill. 8. J a::. C. B. Rotr. 1109. Cokes Pook of Entries. fol. 459. in Bax- Hil. 8. Iac.O. 
tcr, and Hopes Care; tpatfo& tpe papmem of titbe co~n, anb bap, to be Iltfcpargen ~Rot. 110. 

fr.om papment of an~ tblng, fo& all pis pOung cattell, kept anti b~eb up fo~ Xlgrf= ,. 
culture, a ~&oblbi(ton upon t~is bJag grant~b; anb a confultatfon coulb nebef be ob= 
talnrb, tbe reafon becaufe (bat ~usban'O~p cannot be \nUbou! €atreU; anb t~erefo~e 
not to \lab~ titbe of t\)em; anb upon tbat r£co~O, no ~onrultatton \Das granteb, tbere. . 
is alfo rom~ rprecb, of tbe bifcl)arge ~f (be afrer crop, fo~ tpe retnine grafs; ~s ::'R~R!~~' 
touc~tng t\)IS alro tbere WillI a ~are, HII1'4.Jal~B. R. Rotr. "I I. Cokes book of entrIes 411 ","c. 
fol. 460. But!et again(l Lcng, a cafe (ourping titbe \Dooi), a modus decimandi • 2. 

pleaoeb in Olfcbarge of it; tbe reconb @~ercriptton fo~ lLattagr, tbfs is gooD, as It 
IS fet fo~tb, fo~ p"incipiorum non eft ratio, if tbe ([uftome be not unreafonable, it 
is tben gooo; be woulb babe 1!ltrbage of mUcb=ktne, ano milcp,q,eep, ano fo~ 
talb£S alro; fo~ tufs, to babe 9· ~brer£s papb pim on Jl.ammas in>at), in confil:)era= 
tion of t\)e tUbe of mlltb kine, lInb mileb Gi;mes, anb fo~ barren 4!:1Ittell; be to babe 
tbefe jf!tne ~brereg, altbougb \le makes but Sten 4t\lll'lts, o~ but jJiine 4t\lrefts in 
all; be is to ~abc 9· fo tbat ltbis Htbe is pere well ratisf~£b, mitb a coUtlteraU 
tblng, ann (0 goon. stbe tbirtJ p~ercrip(ion fo~ f1)rep, to babe t\)e ~rntb jfilfce. ;. 
F. N. B. & Regtfter fol. $2. no tUbe fo~ agiftment of lLanb, in refpett of.t\le F.N.B.Ree[ .. 
<ltattdl wbtcb fErb tbere. SCbe fourt\) ~~_ercrtptlon fo~ tpe after,geafs, tn con= fier fO~.S2. 
fineration tbat £ber!? one fi)aU p~~rerbe prIm am ,tonfuram, bp \nbicb tbe ~arron 
fi)lIU babz tbe better titbe, antJ tberefo~e to be lltrcpargell of tbe after crop, fo~ tbe 
tUbe of it, anb tbis is caileb (rewine) tbts is grob, fo~ b1! tpis, tpe Parron batb 
tbe greater benefit; tb~ ,flftb antJ laft pzefcrtption, is not mereII? to be bircbargetl s· 
(If tbe tit\le ·l&~oome, bur if be lJarl) barren JLantJ, ob~rgrown tnitb )5~oome, 
anb at bis p~oper cofts ano [barges, pre roots tbls up, ann conberts it into 
ttllagf, to pap no titbe of tbis; tbe \1tutlomt is qualtfietJ, tp:s to be conberteb, 
tbe fame peare, 0& tben£Jt, tnto tiU4ge, anb fo tbls fs not generallp to be otfcbar; 
ge'b of titbe b&oom; lIntJ fo tbe p~eredption bere is goob, anb p~a~es t\)at tbe 
~~obtbW(Jn mB!? tlantJ. Coke chief J ellice, tpefe reberaU p&efcriptions bert, are 
JaiD to be tlme out of minne, anb upon tbefe tbe '~ouncU of tb~ otber fiOe bat\> bt~ 
marre'b; to tlSmurre upon fucb mat~trs, !S a b~r1! llefp"ate kino of p~attire, antl 
31 woulb neber babe none fo, but to Joine Urue upon tue Gtuftomes, anll firft to trl? 
lDbttber tbere roas fucb.a 4tutlome o~ not? anti if it be founb fo, tbin after\narbs 
to bemurre upon tbe balibitp of tbis in lLa\D. ~s to tbe Cltuftome fo~ barren ~attell, 
\nblcb are fo~ rue ~Ioto, o~ fo~ tbt pale, no tft\le is to be paib, fo~ t\Je ,erbage of ij)em, 
lmtJ tbis Is eIeare, anb fo is Lynwood, animaJia fructifera, & fieriJia, tlJere e1emp= 
tell from titbe, nnn rl)fs berp deare; anb fo tbe w~ole ([ourt agrtell \nUb pamin all 
t\)ls; tbat fo~ barren \1tfftteU, b~eb llntJ kept to be tmplopeb in bU8banb~p, fo~ tbetc 
agitlment, no tltbe to be pain, (unlers it be abeneb, t\)at tber \nere bp "im fatte'b1 
anti rolt! aroap) Coke, tbe ~bbat of CokbeHer, ~ab tpe ~atrona"e imp~op~iatf~ 

IU 
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ret tbe m!lcar pan tpe tltpe 11.ambs; ann in one pear, tb~ Illitear ~ab but one J1.amb 
anO rve ~bbat woult) aIro babe tbLs 11.amb of ~tm, topereupmn r~e urttcar tit\) bJrir~ 
rper!? tUJo Uerff1l unto tpe ~bbat. (s.) 

(, VelIeribus centum gaude~, cum Iaete bidc.nte, 

Nee reputas magnum tuleris nifi pauperis agnum. 

Statute of litpe nine 4tpE£res lJen~, are as bJell fo~ tpe one, ~m fo~ tpe otper. Xis concerning 
:2 f..6.cap.I 3. tpe b~oom tpt13 is tltpable, nor\tlirpfianlltn~ pe conberts fJJe lanO tnto .arable, tf tbe 

~tatute of 2 E. 6. cap. J3' 1:JO nor peJp p[m. Haugb(~n and Croke, clearlp, tbe 
)1)~oom is tttpable. OJke. 3\t ~HiS Fam~gtons Cafe, If wooll ~e flocke!) up, anI) 
tpe 1l.anlJ conb£rten I11to !arabI\?, [t was anmOgeil perF, tpat or rpIs wWi) titpe ij)oulb 
be palO fo~ tPIS JL an'O is trucbfera, anb tPerefo~e to pap tltpfS; but if pou tnouln bt 
1:Jifc\JargE'O frgm papment of tUbes, fo~ tpis, ['ou (lUg-tIt rbm toaberre, ani) p~(jbe tbts 

Terna. Mich. to be Herd I!>, unber;wootJ, anO tpat pou babe flocten up aU, to make wap fOHp~ 
J 2 Jac. B. R. IlHom i orpfrwi[e tit\)£ 10 be pain of tbts, anb fo of otber great tnoat'is. ~nn fo tpfs 
this mme~ ([afe mas anjournell unto anotper time. Xlfterb.lartls Te: mill. MIch. I 2 }~c. B. R. 
moved agam. 1bis matter was t~en mooell again. Coke. jftotwitpfianntng tur Oemurnr to fpe EDe: 

claration be baO; J?et tf tpe ~eclaration upon fbe ~~opibition be not gooD, a 
con ful ratton tg tpen to be granteil, ann tpts IS b:larrantell bp a ]utlgm£nr giben, MIch. 

Mich. H. 35 Elz. between Knightley ar.u Spencer, tpat if tbe 2Declarafton upon fbe lk'~opibi. 
Eliz. &c~· Hon be ban, tpen a ([onfuUation to be granteil.ipere fPC I, cuflome not Co pa!, an!, tube, 

fo~ barren <[artd, impfopell fo~ tbe pafr, (l~ fo& fbe Wlow; o~ fo& pnung <!ratieJ 
A Confultarf. but tbe minor is bEre omWeiJ, fo~ it rs nor llJewttJ, tpat tpefe cattl~1 tnere fuCb, anil f~ 
on granted, not gool:!, anb tberefo~e fo& rbis, tl eonfultation is clearI!, to be granrci), tpe tllp{)ie 
&C. lJI:ourr agra:l) perein, fo~ a Cltonfultarlon as to rpis, tpe recont! <lrufiomt, no ritpe to 

be paii) fo~ fat ~att£l, becaufe to. pap nine ~peeffs en 1Lammas tlap in tltfcparge Df 
rtt\)e of mifclrtine, anti fat ([attd, but tlotb notQJew, tbat bt ban an!, mtfcp ~otn,o& 
tpat pc pain anp ([p£ffe at (')ij; anO [0 not groo, an1:J rberefo~e a ([onrultationgrant: 
eil fo& lpis,bp tbe tobole ([ourt. Coke. If pe paps monel' fo~ a modus declma.'1di, pe 
map rue fo~ tpls, r\lougp it be not aUe'Ogeil tbat it \lias pat!), tbere is a tlifference 

A trial! at the bet);nocn fructuo[a, & Renlia animalia, nor to pabe iittrp.e tn botp kinOs. 
Barr.&c. 

Nota, tlJat afterbJarl:ls on anotper tlap, bp a 3lur!? of Elfex, tve p~efcription"fo~ 
tbe modus toas trpeb ilt tpc barr. Cok~. If tpere pa,tt) betn a p~ffcrtption fo? a mo
dus uecimand" if rbis modus be not patti fo~ a c£rtaln ttm~, ptf clejl'~p tbis tlotll 
not alter tpe p~efcrtptton fo~ tbIs modus, bur be map pap 1£ bJben 1>e hnll. QUro if 
tpEre \lias a p~crcr!ptton ttme out of minO, fo~ a modus declmandi, fo& fantl, ltIpen 
it was a ltlark, tpis p~efcriprton f1)aIl babe continuance clearlp, fo~ tlJe pa!?ment of 
tbls modus omi!" after rbat Cueb a jg'Iarh be llifpa:rkeil, anll eonbertetl to anotper 
mo~£ p~ofirable ufe: t~e b:lpole <ltourt agrlr'O b:litb plm perrin; tP2 31urp upon [ucb 
1:Jir£ttlons as tbe 4tourt ga be rpem, went togrtber, anll returning gabe a mIrrllut 

A Verd'CJ: f; r fo~ tpe l!)Jaintlff, in tl1£ W~opibition, agalnft tbe tlfrcttions of tbe ([ourt anil con: 
the Plai~tiff, trarp to aU t,bEtr ebitl.E!,cr, inromm,b tbat rbe ([ourt ruill unto rbem, tbat (be!? neber 
but again~ pearil of [0 til a m:terl:lltt, tbep ba~tng no p~oo~ R,t aU,fo~ tpt tkl~erertption, fo~ tbe 
the dlretlton modlls decimal1dl; but fo~ tbe tltbe to be Plllb m klntl, ann t~erefo~e tbe ~ourt 
of the Court. faIn tbat it O;otlll) be trpen agatn bp anotper lurp, ann tlloul0 aibe tbe partp no co:1s 

in t~[s cafe. 

Mdrjham 



Part·II. Termin. Trin. 1.2. Jac. 

Marjba11t Plaintiff, againfi Jolley 

Defendant . 
... 

I~ an ~ctton of ;Ji).ebt UpOll t1 )Sonb, a berbict glben fo~ tbe :@laintiff, anll ,jlutlg: A Writ of 
ment· ~ Brit of ®rro~ b~ougbt to reberfe tbe 3!ullgmeln, tbe ®rro~ afftgnetl, Errour to 

• . . l. b S· C 1. ~ It". reverfe a becaufe tile ]1)onO was ?exIgmti" wbere~s it (Jugytto e exagmta. o~e. , .31 a le Judgment 
)latin tDill abate a iIiIIIrIt, but tDIII not bltiate a ;Ji)eefJ; tbe (Jtourt agrltb perem, aab in Debt. 
bp tile Jaule of tbe ~ourt 3[utlgment was affirmeD. I Ro. 2. 47· 

2 Cr. 338. 
2Ro.Abr. 
'47. 10 CO. 
J32, '33' 

Jourden Plaintiff, againft Denny 

Defendant. 

I JI! a Brit of®rro~; to reberfe a 3!utJgment giben in tJ,Je C. B. tbe cn:rro~ atTigaell A Writ of 
toas, becaure 3!ubgment luas tbere giben agatnft a beab mati, t~e ~efennant Erro~ tP.re" 

bJ?tng after tbe Nifi prius, anti befo~e tbe ba!? in )l)ank : 3!t tDas urgel:1, tbat tbe ve~fe a Jud~~ 
bap of t\)t Nifi prius, anti tbe blip in l5ank, are aU one, Inb to warrant tbts bJas. meQt. 
citell, 40 E. ,. fol. 38. placito 11. tbat tbe nap de Nifi prius,anb tpe llap in l&an~, ip 4 E. ,. fol. 
aU one in ll.am; anti rpat tbe m>efmtlant batb no bap to anrtner o~ to pleab anp. mat. 38, &c. 
ter, no~is pet tlemanlJable, anti 35 H. 6. fol 58. anb 21 H.6. f. 10. an ilrtion ~f ~sH-.~· {ol. 
iCre(pars b~ougbt auatnn rv~££, tbe (lne (If tbem appears anb pleaDs to 3lffue) {be g; 58, (:fe. 
tvers make befault: ~t tbe nap of tbe Ndi prius tn tbe Cltountrep, upon tpe 9i:rpal 
of tbe 3!tT~e, a berblct mas \Jib en fo~ tve @laintiff, anb 1-0d. I. llamages; tbe 3Iurp. 
reber tbe llamagrs; tpe Urit returnable, ad utas, (If ~t. Michael: itbt j@lain~ 
tUr p~aps bis 3!uogment, {be Cltourt tnill ~tJbir~ of tpe bamagcs; tbe @latntiff in 
tve intedm llies, {be qUdtiOll mpet~er tbis oeatp Q)ouII) pintler tbe 31ubgm£nt peItI, 
it Q,Joultl not: 1[be !3Der~nllant came tn Cltourt, anll fi)etDell tbe tl~atb of tpe 18lafn= 
tiff, anti Co p~aeell tbat tbep moulll not p~ot:eeb to 3ullgmeqt. Fulthorpe to tpe' 
Wefenbant, pou are not bemantlable now at tbis llap, fQ~ pou babe no t1ap in ~ourt, 
anb tberefo~e pou can babe no }»lea, bur oneIl? wbat pou 00 anI) rap ~p bmpof 3[n. 

, . 

fo~mattonJ ut amicus curia: anti not orperlntfe, anti tbat wbfcb pou ll(l aUellge, tbel? 
lirE to be matters apparant to tbe <!rourt, but not matters in fait; bere tbe llefault toas 
in tpe 3!uftices tbe tobicl) fJ}all not turn rbe llliatnttff to anp p~ehttJtce, a~rll tbe 3!ullg. 
mmt is to babe rellltion to tbe bap in 'lJ)ank, at wpicb time be blas libtng, attll a£C(l~c .. 
bing to tbfs purpofe, tpere was a Cltaf~, Parco 36 Ehz. Lewi s & uxor, againft Srpiter, Pafch. 36 El, 
in Jl>atterp, & 28 EI rz. between 1 fely anI) Pelham, tobert beatb bappenell in tpe in= &C. 
terim, betw££n rbe llap of tbe Nifi PflUS, anll tbe return in )l)at:1k. Coke. J[bere 
tDtIl be a blffcnmce in cafe (If t~e beatb (If tbe partp, tnbere tbe 3unge IS to take tl)e . 
C[onUfL'ltlCf, anb robere it is befo~e anp <1tonufance, as in ~are of a jftne, I Mar. ~ Mar~x, 
Dyer, [01. 90. Varneys cafe, that is not to be alTignell fo~ (!);rro~, tnbicb is againft dc~r o. 9°· 
tbe £]DWice of a luOge, as appears bp 7 H·7. fol. 4. a b !4 manlYall notbe recetbetl in 7 H. 7'4. ab 
lInp ([afe to allellge anp tbtng contrarp to tbat lnbJcb one llOlb, as a lullge, as nor to 
alTign fo~ QErr(J~; t!Jatt~e 3lufiicfS oftbe C. B. btb not glbe t~e 3lubgment, but tbe 

.. ~Ierk 
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~lerl~ rotren rbtg, (l~ ,"at no 31urot. was ftoo&n, 0& tbat 1\)£ 3luro~g !Jane a ml£rbitt 
fo& ttye ~£fenbat\t, anti tbe 3!Ul.1grs gaue 3luOgmcnt fo~ fPC It:1latntlff, fo~ tb{s is 

i Affifar. lContrar(! to tbar bJ\,1icb rbe~ boas 3l,ubges: 3lr appears .lIp, rve 1 I:)o~k ct A:lil~~ pla-
j!'Jt ~zo dto 32. if ]ut'lgmel1f be gl1Jm agamfi a DealJ perron, rbls;5 not bOlll. but to be rf: 

berra) b~ a Brtt of QErro~; fo~ tbrre ougut to be a ([ourt, a jglatntiff, ann a EDf= 
fenilant: NO:I1m.1um, tbts not to be abotllrl.) bp a'afrment, but bp a Grtf of <U:r: 
It'O~, orbertnife nO man i1)oulD be fute of a jftne, 0& anorb.r 3.ul)jJmmt berc, at !f)c 
NIh prius IlHP, a lIap is ~tben in )3ank; tl)e N lfi prlLlS is bp ~tt of ~jfUamEnt, not 
bp t'be Jl.a\n, rbe ming not bounn bp tbis ~ ~tre a 3luligmEnt was giben agamll a beab 
man, t\)IS cannot be pieabeb) no~ anp Audica qucrrela to b~ pao, anbtberefu~e ex (Wi'

(equenti tbis betng <mrro~, to be reberfeb lip a mmrit of <lErro~; tbe 3ubgment gtben til 
fbe C. B. fi)aU not relate to tpe blll? of tbe N 16 prius, but aCCO~lJtng to tbe b1Jp tn 
~anh; anb if lIeatp 1)0 pappen, mean betwetn tbe Ila!? of tbe Nih prius, aub tbe 
bar tn )l;anh; if 3lutJgmem be giben, tbis is deadp errontons. Crokf. a mat~ 
rer hlptcb is againft tbe laeeo~b tt felf, IS nor to be {luerrell as tpe Oeat\) of tbe par. 
tpat fbe time of fpe ,fine leb'etl; otberwtfe oftleatb \>apptnfng befo&£ tbe WfocJa~ 

'II marions ba'O. Haughton. ~be lUl)gmenr pere is errontous fo~ rbts ~rro~, (lJe 
reafon of tbfs is, becaufe tpe 3lUi)gment ts not true, tbe fame being gluen at tbe 
tlal? in )l;anh agatnft rueb a one, anb rbere ts no rue\) perfon, pe being Oral) befo~e, 
anll fo tbe ]utlgment is clearip erroneout'. Coke. ~gainfi a .fine, not to auer 
tllat tbt pllrt!? \tHIS bea'll befo~e, no~ tbat tbe fame was ta~en bp ~tto~nep, but in 
p~optr perfon, fo~ tbat tbt~ ta agatnrt tbe SDffiee of a Junge, antl t,benf()~e tbhJ, 
tn fuCb a cafe, not to be atrtgnen: lltpe ~ourt bJas aU clear oH1Dp:mon; tbat tbls 

l:v~~re~Dtper 3\ungment betng giben agatuft a ~fatJ man, is erronious, ann to be rebtrfeb, ani) fo 
CmiA1It. bp tbe ~ule of t~e ~ourt fo~ tbrs erro~ t~e 3\ullgmenr was reberfetl. 

Nota, touch- Nora, m:~at tbe firft ttl'll' of t~ts Trinity term was ~t. Jl)hn Blptifi llap, being l{ 

I-:.»g the be· bal? in itCeIf, non dies juridicus, anb ~et all t~e ~ourtg in Wefiminfier WaU btl) fit 
¥iDfiDgty of t~e fame tlap, tbe fame being contrar!? to tbe blrtttions ann obrerblitiOtlS of aU t~e 
T!~. Almanack makers, bp wbom tbe fame was ret MUm, not to begin rill t'be nert nap: 
12 ]ac.1614. QIlpon tbis, Cok~, ~u tbe Almanack makers arc berdn berp mue\) beceibrb; fo; 
I Ro. Rep. tTue it is, if tbts tlap bo bappen in tbe iCerm, tbtn tbis is not dies juridicus, 
29- anb tbe ~ourts bo not tpen fit on tbis nap: )!)ut tbe true reafon of tpis, ann hlberc: 

fo~e we bo now rit bere on tbis tlap, is wo~tP1! to be Imown ann obfrrbetJ, lnptcb 
The Statute is tbis, becaufe tbe ~tatute of 32 H. 8. car. 2 I. maDefo~ tbe ~b&ebiation of tbis 
of ~2 H. 8. Kerm, makes tbe fult term to begtn pellrlp fo& euer after on tpe Friday rert antE 
«;~p. ~I. Corpus Cbrifti tlap, tnbtcb tlap tpis is; ani) fo t~ls tlap bp get of jglarItament is 

mabe to be dies juridicus, tbe fame bap berng not Fo 10 rt feff befo~t, anb tbhi 
is rbe true reafon tbat bJe bo fir ~ere tl)is Oap in ~ourt, orpertntCe lne ougbt nor to 
fit bere un till t\)e nt1t Friday; fo~ rbls ~tt Of i8arJiament thltb matle rbis 9:erm 
to begin upon tbe Friday, anb fo ·batb mane tVIS bap~ b.1ptn tt ro faUetp out, to be 
dies Juridicus. 

l8rook, tit. 
Adjourn
ment, &c. 

Nota, Brook tit. Adjournment, placito 3~. 9tbat anno 1556. §it. John BaptiA: 
day bappenell upon t\le Wednefday, wbtcb ougbt to babe been tbe lart bap of 
tbe 9term, tl)erero~t it was atljoumetl, ufgue di~m J Clvis proximo becaure tbat Jeaft 
lnas not dies juridicus, tberefo~e t\)t lutlges btb lit die J ovj~, ann- bib not lofe ijJat 
bap. 

WhiJiler 
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Whifller Plaintiff, againft Lee 

Defendant. 

Entred Mich. I I Jac. B. R. 

Rott. 222. 

I~ a Ddt of (!frr()~ to rebtrfe it 31ul.lgement giben in Abington <ltourt, tbere I Ro. r. H· 
\Jeltl bp anctent ~ullnm, tn illn ~tttnn up £In t~e Cltafe upnn a p~o~tre; upon Non ~ ~rlc~ier~ 

affump6t plea'Odl, a Wlertlitt anb 3lu'Ogement gtben fn~ t~e ~latnrlff; ann to re= ror to re
berfe t~is 31utlgement, I Brit £If <lErro~ was b~ougl)t, anb t~e 1aeco~t:J certifien: )It verfe aJudge
was'urgell bl? Davenport fo~ t~e ~Iaintiff, tn t~e QJl!llrtt of QErro~, t\Jat t'be 3lunge: !Dent .given 
men! is errontous; it is latll, t'bat tbls i[.rpal anti 3lutlgement, was at a (!tourt beln ~ A~mgoh 
lJtfo~e t'be ~a)?n~, llSl1pHffa, anll 15urgetres £If Abington, bp cullnm; t~ep babe no our, c. 
rucp <!tourt, no Cucb ~~efcription, ann t~erefo~e tbe ~latntiff, in tbe Brit of 
ClErrn~, not to be concluoell bp tbis 3!uDgement tbEre ro gtben; tpep nugbt to babe 
!Jere erp~etTell mo~e particularlp, bow tbep beltJ tbeir <!tourt, wbet~er bp ([ullom, 
(l~ ~barter, tbis being an tnferto~ ~ourt; ani) t~ts IS \narrantetJ bl? 22 A!ftCar. pla- 22 Affifar. 
CltO 64. fo~ affirmance of tbe lullgement, it tuas urgeo, nOt to afstgn fo~ <ir: placito 64' 
ro~ tpat \Dpic'b is agatnfi tbe ij\ecn~ll, ann tpis appear~ b~ Windfors (!tafe, 7 H. 4' 7 H. 4. fol. 
£01.39,40 • SH·-A· fol.l).20. 9H.+ folol. IG)H.4. fo1. 7,8. antl7 Eliz. 39,40,&C; 
Dyer, fol. 234' DoCtor Bonners Cafe; tbe bifference is between tnferio~ anti fupe" 
rio~ (!tourts; tnferio~ ([ourts are to certific po\» tbe! Do poll) ~lea, not to aragn 
fo~ (jJ;rro~, tpat tbere ttlas no rue\) ([:uftom, fo~ tpis 6}oulll be lbe wap to ll~a\» all 
fucp 3!ungements tnto quefiion, wpicb is not to be allo\l)tn. Coke. Abington 
is an ancient ~(I~po~atlOn; tbe altton tbere wag, an ~ttion upon fpe (!rafe upon 
a p~omire, anll upon Non a!fumpLlt pJeanell, a mlerotlt anll a 3!Ul)gement Was tpere 
giben fo~ tbe j»·!ainrtff: ~ _rtt of <1trro~ b~ougbt, ann lbfs upon tbe title of tbe 
court, t\)Ilt it is too generally e;rp&clTell, being time out £If minoe, t\Jat tbep pail 
no PO'roff to boltltbts ~IEa, t~at t~£!) bull nn fueb cu!tom tbere. I. 3lt ts a berp 
pIatn ann II dear care, tf an inffrio~ court bnlOs plfa, virtute Iiterarum patentium, 
o~ virtute cQnfuetUdinis: 3!f a ~rtt of ®rrn~ be b~ougbt upon tpetr p~oceelltngs, 
rpfP are to fet tpis bown in tbeir ([:ertificate , "ow tbep "olll It'leH; if tbe!? bolb 
~lca virtute Iiterarum patenlium, tbe rame is to be b~ougbt anll fi)eweb .bp a 
C !rciorari; but orptrb,lrfe it j~, if tbep boltl ~lea b~ <ltufiom, fo~ tbis is not of 
3a£co~tl to be tl)etuen, but tpat t\l~~, ttme out £If minbe, babe (0 llone, clearl~ t'be~ 
Dre nnt to ~rsii!n t~h;l fo~ erro~, tpat tbere \nas no rue\) cullome, fo~ rpe fame is not 
of Jlteco~tJ, fo~ ~~£fcrtpttQl1is but matter tn fait; anll is not to be trpell but bp,tl)e 
<ltountrep; tpep ar,e.not to arslgn fo~ (jJ;rro~, matter \n'btcb is agatnft a 1aeco~ll as 
appears tn I Mar~a', Dye[ Jot. 90 • tn Varneys ~afr., nnt tn afstgn fo~ (jJ;rro~, t Mar Dyer 
matter tllbtcp i J 8gatnll tbe ]A e(o&]) , anll certification of tbe 3!uUtces, as aft~r H fol. 90 : &c, ' 
jftne tbere JebpetJ bp Mary anb \ler Woobanll, not to afslgn fot <1Crro~, t'bat Mary , 
bpell after tbe atnnufans; but befo~etbts was certifiell o~ tngroffell, (S. ) tpe 2 ~ of 
March, hlbicb \naS bef('~e tbe ilttfte of tbe D.:dimus potefiarem, fo~ tbat tbill is 
againft. tbe BHfire of tbe 3!Ubgt, w\licb is not to be afsigneb fo~ rrro~, anll fo is 
7 H. 7· fol. 4' a b. illlow it pere tbat tbep pat) 3'.udfl)lttion to bolll )Plea bp ~a< 

~ g tent, 
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tent, upon blew of tbe ~atent, tt is not fo containeb t~en~in ; tpen t~ep intitle t~em: 
rclbes bp ([unom, w~at tf t~e cafe were fo, it woulD not be mucb material: but pri
ma facie, t~is Brit of (Il;rro~ lierl) bere fo~ anotber matter, not ptt moben,t~e Brit 
of ®rroa. Vere b~oug~t, is to reberfe t~e 3!ungement t~ere gtben; t~ts not~ affirm 
tbat t~ep ~atJe a ([ourt, anb to allel1ge no\» fo~ ([:rro~ tbat tpep ~atJe no €ourt, is 
contrarp to tbe Brtt of (Il;rro~ it (elf, Curia noO:ra fecundum confuecudinem : ~C= 
(ignrs fo~ erro~, t~at t~ep ~atJe no <!tourt, no }gl~efcriptton, If t~ep ufurp tpetr 31u= 
rtsbictton, anb [0 no ([ourt, but pet no (Il;rro~; anI) it is Coram vobis in Curia, if tt1tp 
\labe tt1croac~eb a ([ourt, pet it is a <!tourt, fo if no ([ourt, tpen no ~rro~~ Dbdde
ridge. ,ou ~atJe tere abmitteb t~ts to be a ([ourt, anb tye fame to be ~elb, fecnn
dU,ffi confuetudinem, anb t~£rt pou bo afsrgn fo~ erro~, t~at tbne is no cucb ~unom 
b:lpereas tn fome rafes ~b~p map, gatn a 3lurisDiction, bp war of incroacpm~nt: SiCp~ 
~ourt Was clear of SDplntOn agalnft tbe Bnt of ®rro~, anD t~e cmrro~s afSlgnfil,antJ 
fo~ tve affirmance of t~e 3lubgement, but fo~ tpls time tuitvout ra~tng anp mOle of 

Mich. I 2 Jac. tbis, Curia advifare vulc: !afterwarns, Termin. Mich. 12 Jac. B. R. t~ts matter was 
B. R. &c. motJen agatn, anb t~e <Il:ourt clear of SPptnion Rgainrt tbe Brit of erro~, anI) tpe er= 
Jffjudgemdent ro~s afstgnen, anb fo tit? t~e taule of rye <Il:ourt, t1le 3utlgemtnt was tbsn af. 
a r.me per finUE/) 
Cllrzam. • 

Bartholomew Plaintiff, againfi· Belfield 

Defendant. 

Entred Trin. I I Jac. B. R. part :t., 

Rott. ,924. 

t Ro. r. ,6". I~ l'I Brit (If ®rro~ to reberre a 3!utlgenn:nt gif.1tn, ~o :E:tiz. in a Formedon in tpe 
2 Cr. 332. ;;Defcenner, upon l'I 1!iecotJ£r~ bp befault upon t\ltS, a Br~t of. erro~ b~oum.t 
J Ro. Abr. bp tbe 'efr of bim agBinft wvom fpe laecoberp tuas ~ab, agatnrt:\b~om tbe 3Dt
l66.. f fennant pleabeb, tbe jfine lebpen, tnitp lD~oclamations b~ ~ts fatber, anb fibe 
f!rr:r:~ r~. pears part: 'lRpon "tvis ~lea, fbe :@latntlff nemurreb tn }law, tbe matter of tlJe 
,erfe a Judg- bemurrer, toucbing t~~ manner of t~e pleal)ing of tbis . plea tn 28ar" tuyetber. 
!Dent given t~e ([onufre topical) tVtS, o~ not, Davenport. )lCbe pomt tn }law afStlntb fo~ 
!" aF.ormedon erro~, is, tpat tn t~e 3Declaratton tbe 5:enant bil) appear per Doirey, attornacum 
In Dlfcend. fuum, omitting of ~i9 ([b~tfitan ~ame, anti fo t~ere \1las no aar~antof ~tt~ 
9 E. 3. placi- ntp, 9 E. ,. placito 67. tbe laft ~are , t~e Difference between t~e b~ingtng of au 
to 67. &c. ~rttltnt, anb a amrit of £rro~: ~n ~ttaint liet~ againft bim wpic~ recotJereb, an)) 

againft tbe terre J:enant, but a Drit of ®rro~ liet~ onel~ againftbim wpitb reeos 
bereb, anb fpen a Scire facias fi)aU be grantEi), verfus tenentem, 7 Alrllar. plac. s. 
SIn !attaint b&ougbt upon a: rnIernttt in a ~rit of Entrey fur Di{feiun, anb becaurt 
t\le partp againft bJbom tve fBme bJas b&ougbt, was not m:enant t~t nap of t\lt ~t: 

47 E. 3. fol. taint, no~ at anp time after tbe awlltir tuas abateb, per agard ; anb bp 47 E. ,. fof. 
I$.&c. 8 •. b. Danbeys cafe, in a Brit of erro~: Jl>p lligleby JuO:ice, a Brit of erro~ 

is alwaps maintainable Bgatnft bim b:lpicb was partp to tbe 3lutlgement, o~ \lis 
lpeir, alt~ougp tbat be ball norbing in tbe J.Lanb, fo tbat tbe ~uit lS on tip maintain": 
eO againft ~im, bp reafon of tpe p~tbitpof bloUb; anb tP~ partp to trp t~e erro~s~ 

but 
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but not tpe 1[enancp. CQke. .0.:S torpis, Cibe )Law is fo clcarIp:) .3!t mas tbCrr-
urgeO, t\Hltbp 20 Eliz. Dyer fol. 36,. tpe want (If a marnnr of XZtto&ne~ IS,a 
gooO £rrO~, but bert pe is not tbe p(lrtp tpat nm pleat! It~ Coke 3 pars fol. 4. a m Coke, pars 
tbe Sl}arquefs of vvmchefiers Cltafe : ]£ is tP.ere agree/), timt in no tafe ve In tpe fol. 4, &c. ' 
laeberfion 0& laemain'Oer, hlbfcp \tIaa nut mallE' part!? to fpe firfi reco&t! hI? tlOUClJer, 
ij)all babe a amrtt of (]Errol- b~ fpe ([:or.nmon JLatn, u~tiH after rpc particular <JEfiale 
betcrrninziJ, fo~ tpen t\)l~p are to lJabe 11)e lLanO; but If mal:le partp to tbe reca~i) bp 
aio, p~ier, refceit o~ boucber, tlJen tbcp fi)aU bdbt ~ Mlrtt ~f ®rro& p~eremlp, i)u= 
rtng tpe Ufe oflJLemmt fo~hfe, becaufe tbcp are mqne parties to fpe meco~l:l; but 
now bp fbc ~tatute of 91{. 2. c. 3. tpep QJall babe a Udt o~ ~rro&, as blell tn tbe Statute of 
life time of tpe i:enantB, as after tpetr beatl); anb fo bp tIns tt appearrtv, tpat tpc 9 R. 2. C. ,

partl? to tbe 1I\eco~b is enablEll to pieall in )Sat. Coke. Stbis is a <It:afe of ber!? 
. great confequenct, tpere i.nas a Cltaf~ wpiCb was Ninean .Menvds (!rafe, i.nPo \tlas 
atraintetl of 'igp ~reafon;, bp tpis bis UiJe to pabe no !!Dower, till bp tJJe ~ta: 
tute of I E. 6. cap. 12. anb fo being barrell, a jfrne was afterUJarllS Iebtell of tpis Statute of 
Ji.anb i.nItP :@&oclamationB'~ anb tpe fibe pears part; afteri.narllll tbe jpelr b~ougbt I E. 6. c. 12. 

a ilmrir of <lErro&, anb reberfeb tpe 3lubgment of tpe SIttainber: llrbe araIItfe bp tPIS 
fi)aU be rEft{l~eb to per atallrtt of IDob:ler, as it bJas nfolbell, fo~ ff)e pa!) no means 
of reberfai, but refolbet! tbat 11)£ fi)oultl babe ber rigpt acemen unto .per, hi' {be reo 
berral of tbe .9:ttainber, anb acco&tJinglp fi)e patl tbts: 13ut if anp one barp .JLantl 
fo banging upon a 1t\Ecoberp, ant! afrerhlarbs a jftne of tbts JJ..anb is ictJieb, anll 
ftlJepearll pafs, tpis fi)aU noill clear!!! be a perpetual )Sar, anb be fl)aU pab~ no 
Brit {If <lEtro~ upon tbts 1t\'Ecoberp, tpougp it be en-ontous fo~ to reberfe tue fame; 
iLl)e feconll matter in tpis rafe is, wpo Is to pleat! tpis: ,~s to tbis, tpe lpetrts to 
pfeatl rbis, quoad errore~, tpc 1peirs are parties to tpc mcco&l), tbe !perr fl)aU plea/) 
a tadeafe: 3ln ~ctions . reals Ml1 perfonaIs, pe ll}all pleat! imp tbtng in ];ar (If fpe 
illIlllrtt of <1Erro~, pe fi)aU plcab in nullo eH erratum, \Dtrpout taHing {If tpe £Jrenant 
unto bim, pe is tpc fole partp, ani) p~incipallp concemen; a .fine to be ietlietl to 
t\)e boucpee, ~tnant in p~tbitp, anti tpen be map plea1l anp tping blptcp goes tn 
bar (If tpis, tnbtcb makes btm p&ibp: ~ere tbe 'eir map i.nen pleat!, nottnttpfian: 
iltng be patb notptng in tbe !iCenancp, fo~ pere, in regat\) tpat tbe )Law batb mane 
btm 1ILenant unto t\)e amrit of <!Erro&, be map pieab a laEicafe of 21tttons, anti blP!? 
tpcn ij)aU be not be fufferell pere to plea\) fpC jfine: Xlttalnt,g02s to fbc terrt m:enant, 
anb a Brit (if ®rro& to pim tbat is p~ibr, bere pe map well pleatl anp tbing 1tlbteb 
goes tn bat of tpc ilWllrit of ®rro~, anb fo bere be pleatl.s tbe jftnc Iebieb, anI) tpe: 
spears paCt, anO witpont tpc t~rre srrnant tbis is goon: Xis to fpe otper matter ai: 
lellgel:l, (S.) Pofl: J~dicillm, & fuperinde felhnam habit, tpis fuperinde ougpt to be 
jnten~eb to ,be after tb,e 31u~gment; alro tbe ~tatute bf 2? Eliz. cap. S. ot ~,: Srat.ofl,Ef, 
murrers, blIlI muep alb tb1S Cltafe: 3! tlo not comment! tbls manner of pleatlin.[, cap. 5' 
fo~ it ~atl been mo~e o~'OerIp anll fo~mar plf'Bbing, to \Jabe Pleab£b, t\Jat uffer tbe 
3lubgmenr inrravit, & fuit [eifitus, ani) lebiell fpe jfine; ~fre tpe Weir is tbe p~o= 
per perron to pleall to tbe erro&s, be is tpe oneip partp to tpe £rro&, anti tlJer£fo~e 
be map bJell pleatl anp tptng \nbicp goes to tbe bdtruction of tpc amllrit of erro~ tbus 
b,~o~g~t. Ha~ghron. :JLpe 3lutlgment \Jere ougbt to be giben agamrt tbe ltHBin= 
tIff 1&1 tpc QWlbtt ~f erro~; tpc ~tatute of 4 H. 7. cap. 24. tpc b.Jo~i)S oftbls ~ta: 4 H.7. c.24

o 

tute bo mueb fBt!sfie me, a jfme 1tlitp ~~oelamattons to be a finaL eull, anD to 
(onciutle; but tt ie not faU) i.n~ere, but necelTarilp' it is to be t\)c· rtglJt,· anti to t~e 
lLanO, ani) rpe .9:ctlon aIro, tPIS is nfceiTarllp to be fo; in tbe ~tatute tbcre is af. 
tertnarbs a fabing fo~ tbe rlgb~, ti)erefo&c a~ !action is hlit\)in 1i)1? 1il\obp of tbe 
labJ; bert l)e patb ng\) t of QlcttOn bp tbe aIall~lt of <lErro~, anb tbi s ll. am lmt\) now 
mal1e tPis,jfine a perf~tt eon,clutton of tbe !attinn, tbe 1l.aw aifo makes him tl)e rtgi)t 
~artp ag(Irn~ 1nb~m tpe ~r(t of QJ:,rro~ is to be. b~ougbt, anb tberefo&E tip tbls jlne 
pleat'leb Bgatnft blm, I)z tS tQ be bounl:l bp tpc Uam; tOe Brit of erro~ is to be 
blougpt againrt tl)e 'eir, anti be bp ~fea io conclube tbe :@latntifi' in th,e amnrit of 
rrro&I notwftbfianbtng tbat be is not m:enant Qf rbt lLanll, as well as jf~e 1)t!11( 
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tve r£leafe of rt)t partp, be ma~ bJell plet'll} tpis tn )l;arre againfi btm. Dodderid!Ye 
ngrecb beretn, _ rve role matter conlltJerabt,e bere is, bJpo IS to pleatJ lpts fine b~e 
in l\)ane to tPIS 6rrt of <!Errour, as to rpts, if tpe l3DefentJant pere be P-~ltJ!? to tbe 
crtO~, tnpet\fer \Jz fi)aU pleatJ tbts hlutcp goes in )5arre of tPf Brit of Erro~· pe 
map bJdl plzaiJ tpis anil t\)at fo~ tbefe rtafons, hlbere niners llefentJants are fo; fe= 
berai ..taufes, (arb of tbem map pleaD bp pimfdf tn barre tbat matter bJptcp be~ 
longs unto !Jim, pere pe tn\)O- pleatJs rpls, is tbe fole part~ to tbe ~tticn, pe ttlbicp 
is terre tenant Q}aU pleatJ, tbat be lenien a jfine to anotber, to tpe ufe of \Jim anti bis 
l)etrs. 31t ts a lltute to be obferbetJ, tpat eberp man tnbo is partp to an .\lttton, ma~ 
berp tnell pleatl anI' tbing \Dbtcb goes tn barre of tbe faib ~ttiotT, ann tpis is plain, 
rpe terre SI:enant is not partp to tbe Drit of <1Erro~,. but pe is afrertnarbs to be cal
leb in bp a Scire facias, if it be an frro~ in fait, o~ in JLa\n, be is to make anftnet 
unto it, it ill molt p~optr fOl- pt~, ann it lretp p~oper!p in tpe moutb of pim, b:l~o 
iS~ pr p to tpe lllllnrit, to plean tf)ls matter tobtcp g. oes m Jl>arre oftbt fal,1le, bp tpis 
Qtill\r' of <!Errol- \)e is to recober tpe lLantl, if no flne bab been Ieb!eO tper~f, anO 
tpe efo~e tpis is to be plea'Oetl, anb tPe~e IS, no partp. 'W1J;cp can mOl-e p~op_erlp 
pleaO t\)IS, rpan tpe ~ef£ul.Jant; pere pe IS P~lb!? to tpe I. JUDgment, anI) a PlJrt~ 
to tpe fame; ann none can motte p~operlp pleab tpls, anb tbere is no eba:fion from 
tbill. Croke ,Pgreeb beretn. firlt, a fine is a 15arre, anll binbs tpe rigbt, it btn'Os 
tbe rigbt of ~ction, Gonflat bert, De re, & conflat D~ per[ona, tnbo is to pI-call 
tbis, tbe SDefcntmnt pere map bJell pleaD tpts cIearlp, tbis betng a jfine, Hntl a fine 
being tbe l)igbetl atrurance tpat can be', ann tperefol-& muc\) fabour is to be g!bem 
unto it, {pe fame being a conb,erance malle fo~ tbe fetUng ann quieting of mens por~ 
feffioris. Coke. 3!f pe mtgbr pleab bfre a rdeufe of !ilttions reals,. in tbe fa-mt: 

Judgment manner, anb fott tpe fame reafon, -be map as tndl pleab tbis Itne I£bieb as befol£ ~ 
for the De- anb tbe fame a goon barre to tbis Mrit of <lErro~; ann r~ rpe laule of t~e bJpoie 
fendanc, &c. ([ourt wall, quod querens nil capiat per breve fuo de errore. 

Winch(ombe Plaintiff, againft Pigot 

Defendanr. 

Entred Trin. I I Jac. B. R . 
• 

Rot. 566. 

An Aaion of Ijfi an ~ttion of :aDe~t upon a J1;onO generall~ (being bounn to t\Je .§;\lerilf fo~ liP" 
Debt upon a pear~nce) tbe iIDefentmnt ~lfallel:l? Non efl fat~um, bp rearo~ of fome new. in: 
Sheriffs bond rerlining tn tbe ')5onll, (5) Vlcecomlt.Oxon.) betng imetll,nen. George Croke, 
for appea- fo~ tpe Jgllaint!tf, tpat tbc 150nll is goon; tbls tnterhnearton llottnitbfiantllng; 
ra~ce. R l)ere tbls is a )Bonb mabe to tpe ~beriff fo~ appearatlct, in tnpicp cafe, tt be bab 
~9. o. ep. not namen pis name ofaDfi'ice, it pab not been gooD, but pet be btmfelfcannot pltall 
I I Co. 26,27. to tbis, . Non eft faCtum. Coke. 3!f 31 babe a )Bonb, anti anotper interUms fome: 
2 Ro. Abr. tbitlg tn rbis; tpis ijJaU not aboil) tbe ')5onb: tfone be bounb to me bp mr name of 
;t. Ed~vard Coke miles, anb afrerbJarbs pe interlines anb puts Ipls in (S) chief Ju-
3t21s~ ~~~ Hice of the Kirg<; Bench; tbfs t1)aU not make barD tbt ')5on'O, no mo~e l1)aU tbis tn:: 
54;,6/9, & terUning bere;- fo~ tn no cafe, tnpere 3! pabe an 3[nteren ll~ rearon of a l5onll, mp 
S35. lnrettO fl)all notbe tat en ab.lap from me, anb abot~t'O, tuttpout 1l!P at'i'ent unto tbe 
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fame: 3lf Wlochcombe, nuper Vlcec6mir. be interiinen bp a firanger. Haughton 
J uitice, 3! llo not fee poin tbis 1:5onb can be anofoetJ, bp fpe act of a finmger, mitb: 
out tbe a1Tent of tpe partp pimfdf, to tupom tbe Jl)onO was maOe, w\Jen as be \Jtm: 
Celf tllO not put iPIS 3!nterlineatien in, but tbe [arne [0 llone bp anotper; anti tbere 
lDo~tlS al[o tbus fnt-erllneO not m~terial. ,~rarcman fo~. tpe Ei)efenbanr, tpougp 
tperc \nn~'Os are not material, pet tbls tnterltmng. fi)all atJOrO tbe )5onb, 14 H. 4· fo). 14 H. 4- f.18. 
18. Brief~ de Dette, hlas b~oug\Jt upo~ an SDbIrJ!~t,ol1) bp J. ,T. <JO&occt of London, 
anti $~ocer of London was interllneb In tbe ®bhgatlon; rbls abl:ntton of fpC aDb: 
ltgo~ fi)aU btriate tpe ')I)ontl. 3 H. 8. Kellaway fol. I~2. placl~o 2. & f?l. 164. 3 H. g. KeI
placito 7. tpe ~afe of Mdls, tnbcre on~ was boul1b to ptm in a (mgle flDbhgarton, laway f. 163· 
10 mille markes, tpc SDbHgee b:I~tfes a conllttton upon tpe bach of tbe 1l8'o nll , fo~ &c. 
lpe 9DbHgo~ to enfeoff'e blm ~f bis ~ano~ de A. befo&c fucb a tlap, anO tbrs ~o 
i30ne after tbe reaHng, ani) btltberp of t\Je ]Bonb, wpetper tbts ~all mane tbe £lDblt: 

\ gatlonbotl), tbts caf~ tberearguetJ at large. Ce-~e! 3! ~grre tpts, an,tJ fo.t£! 19 H. 19 H.8. . 
8" Tracmall, 9 Eliz. Dyer fol. :161, 262. pIa CliO 28. a die confeCtlOnlS, atlilel1, 9Eliz. Dyer 
in a lleafl", tpougb tbe wo~OS, ablleO in a 2l)ontl, be not materia!, pet tbis fi}aU ~~. ~gl' 262. 
ma~e tbe :aDbHgatton boto, fo~ tpar after tbe antlitton, it is trot tbe fame- bonll - ,. 
tilbieb tbe f1l)bUgo~ [caleb; anll tber~fo~e to tpis bt map weU pleaO, Non eft fact urn, 
atter tbill altmuton oftt, tboug\) tbts be fo Oone l1lirpout tpe Plltmp oftbe aDbIigre, 
be fi)aU be bp tbis pl-e;unlceO, becBufe tbe SDbltgation ofrtgpt ~otb appertain to fpe 
g)bUget, anO be at pis perm ougl)t to heep tbe fame fafelp, wlt\Jour anp rafure, o~ 
interUnin~, anll to tbls purpore is 14 H. 8. fo1. 27. by Brook. Mi@b. 40, & 41. 14 H. g. fOe 

Eliz. tp~re W~S ~ ([aft betl1lzen Markam 10Jainrtff again{t Gunltone i)efentmnt, (;. Mich·4°' 
tnbere all SDbltgatlOn mas maM, bp ~r. Blake, tpe ~crtbeno&, br tb~ name of fbe c. 
J[o\nn, ann tbe partp, but tbe ablltttoa was afrerwarl:Js inferteo bp a frranger, anb 
tpe :>Sonb al:JjulllI~l:J boiO fo&rpis caure, 36 H. 8. Dyer fol. 59. in ~zbt upon a bonb, 36 H. gd 
tl)e ilI>efentlant plea'OetJ, Non eit fachlm, tbEp lnrrt at 3\tTue upon tprs, anti befo~e Dyerfol. 59-
tpe llap of appearance (If tbe <lEn!luefi, tpc laatrs lltl) eat (Iff tve ~eafs of tbe 113000, 
bp tbe negHgenc-e of fbe ([terh, in l1lpore<ltuftotJp tpc fame l1luB; tpe

l
3[uogfS tbere 

btl) ebarge t\)c 3IUI'!:, to finb tbat tbls \nas t\Je SDeen of tbe ®efennant~t tbe time of 
lJis l61ea, anti t\)llt tuel? ll)oul~ gtb~ a fpecialmlerblct, ano fo tpep bib, fo tbat tbe 
partp at \lis pertI oug\Jt fafelP to heep \Jis iIDeell wttbout aRp rafure of tnterlining in Note the dif· 
fbc fame, after tve Cealing, ano llelitJerp tbereof, fo& if a firan!!£r gets rbe iIDeri) fe~ence tou
ani) botb caneell it, tpts mahes tbc iIDeell boill, anll of no fo&ce, anI) l1litb tbis agrre~ ~h~ r1ure 

Coke spars foI. I 19· Whelpdales Cafe, b:lpere it is ratll, tbat in all 4Cafcs, bJb~re In on. 
an 9Dbligatton maa once bls Ej)eetl, anll afterlnarbs, befo~e an XIctton b~ougbt, it 
becomes no ffi>eei), eftper bp rafure, al:JOition, 0& otb~r altiratton of tbe iIDeei), 0& bt? 
b~eaktng of tbe ~eal, be map fafelp pltoO N on ~(t factum, fo~ at tpc time of tpe plea 
it was not ~iS iIDcel). Coke chief J uHice. ltl)is ts a berp plain cafe, antl B lilatn 

1 Ilffference, ann tpere is no booh agatnft it; ann tpe opinion of Brook is gool) lLam, 
lubere ti)e bonll \nas 401• nnll tbe fame after matle 20 I. be cannot pan; an !Jaion 
upon tbis :Jl)ontJ; zmll fo tn fbe I[:afe ~pere t1)e lltats eat offtbe ~ea!l;: wbofoebcr 
it is tbat cancels tbe :monO, rbis is not material, if it be cancenzo, tben no ~ction 
can be b~ou!Ibt upon it, but tbe tlifference will be tbts, lnpere tpe rafure is tn a 
place material, anO l1lpere not, l) :r~ it is oneI 12 in tpe abllfrton, it moultl much tnt: 
fer, tnbere rafro in tpe fumm, o~ cancellel:J, (tbougp not known bl! lnlJomlno 2:ction 
can be b&ougbt upon ft. 3lf~ batle,a, JBontJ, anl) after reEding ano beUuerp tb~ partirs 
name ts rafetl, tbrS' ra~ure fi)aU bltrate tpe ')I)ontl, a ftranger bere onelp puts in tpe 
name oftbe ~berlff, (s) Vicecomir.Oxor.. notlDttbftanbing t\Jis t1)e 15onO remaln.lt 
goob, antl pIs !Olea: of Non eft fH:l:um not gootl. Croke. ~ou ougbt to babe tie. 
ma~lleb <?ier of tbe 15on~ to vtl!l real'ltl bp tl)e name of (W,inchcombe) toirpout 
(V Iceccmlt. Oxon.) ttJis betnlZ r~ :',Httrtl, tfpou b a'O bemanlle'O Ola of tbe 16l)nll, POrt 
mfgi)t tbtn \nell l)atJe pleallEb tl.){S RHea, but no\n it notp not appear luben tl;efe 
lno~bs tnere put in. Doddl~rldge. Bben t\Jtre is an cilteration of tbe 13on'O, bp {be 
rafure (I~ interlining, anti n: I'7 m a place, tbat is material (bp \t1~omro~bertbts is 

, ~n~ 
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none) t~ts t~ ~ot materiaU, ~ur t~e SDbliglition bp tbis tt;nU be abotl)eb, anb r~e 

42 Ellz. reafon oft~tS IS, fo~ t~e negltgent teeping qr' fpe fame. 4 2 Ehz. an action of ([0= 
tJenant \nas b~ougbt upon lntlentures of a <lLparter part)? amongfi ~ercpants (tpep 
being bp <!tobenant to pap llt tpe arrtttal of tbe ~ptp, fo mucp fo~ fraugbt one of 
tpem paps piS part, anti tben cuts off pis feal, tbis mates tbe 3!nllenture'tlOitl 11= 
gainfi all tpe otbers, ani) fo it bJas atljutlgetl; but pere In tbis p~indpal cafe, tbis 
interlining ts not at all marertal,rpe fame being but an tble furplufage, but pet tbis 
map be maDe to be material. Haughton. 3!n rpis cafe ~e Gjall nor atJoib tpeJEonb 
t~is lnap; but agreeb to tpat tnptcb batp been fain, tbat If tpe :ll3onb ba~ been rafel), 
(J~ interUneb in a ~umm to be pain, tpts q,aU bitiate tP~ bonn, but not as tbis crafe 
l>ere is. Coke chief J afiice. -12 H. 4. Xl S!9ont map be 3 ~HTeifo~) tbis tbe onel~ 
<\tafe in tbe JLa\n fo~ it, be is not capable to be a It'urc~afer, anti _._-pet be map be 
a rIDtffetfo~, if ttno o~ tp~ee ~onts enter, anb keep anotber out of pig ~olTeffion, 
an ~lTife liet\) againn tbem fO~lbts: Dodderidge. :ll3p 13 H. 8. a~(mk map be 
a llillurber tn a ~are impeait, if one commantls a ~ont to enter, anti to DilTetfe 
anotper to bfS ufe, tubo boes fo, notbing is b~ tbls feden in ~tm. . 

Coke. 3!f one commantls btm to enter, anb be botb fo, tbts D)aU fettle tbe lan'll 
in ~tm tbat comma:ntls btm Co- to tloe; as to tbe cafe rememb~el) of tpe (Jtbatter 
partp; if one feal be cut off', tbis il)aU mate boib tbe muoIe; tbis is clear, tpe hibole 
<\tourt agreeb in tpis, tbat if tbe rIDefenbant bere'batl bemanbetl Oier of tbe :ll3oni.l, 
ann it bab appeareb to be tbe :ll3onll of tpe ~beriff, tahm bp pim as ~bertfr; tut. 
\tloulb tben lJatie mane it l1oib, anb tbe ~tatute of 2, H. 6. capite 10. is no gene; 
raU JLa\n; anb fo tbe Nule of tbe <1tourt toas, tbat tbe Sl~tton \Jere b&ougbt bp tbe 
191aintiff'\nas \nell b~ougpt, anb tbat tbis rarure fiJaU not aboiD tbe :ll3ontJ, 'fo~ tbe 

Jqdgment ~ourt il)aU take it to be as an o&tlinarp :ll3onb, anb not as tbe :ll3cnll of tpe ~be: 
given for the riff, bI? btm taken as ~beriff, ani:! fo bp t~e ~ule (If fpe <1tourt, 3!ullgment Was gi= 
F!ainti!T. tim f(l~ tbe lk'iaintfff. 

Sucl{erman and Coates Plaintiff, againft 

Sir Henry Warner 

Defendant. 

Entred Mich. I I. J ac. B. R. 

- Rot. 135. 

A Prohibiti- IjJi a ~~olibition, upon a ~uit in tbe ~ptritual ([ourt fo~ I:itb~ ~ap, in l:Iir: 
on upon a £barge of tDbicb t~ \nas O)eroetl, tbar rpe Xlbbot of ~atnt Ed~onds B~ry was fd= 
Su!t 10 the (tb of tbe ~ano~ of MIlney, of W\j(c\J ~ano~ tbefe )Lantis now tn· queftloll are pa:r~ 
~plritu:l cell, anb tbat tbe 5Ibbot beltl tbefe fo~ \limfel f, l)ts !lCenants, (itommoners,' jfer: 
l'iili: ::y. mel'S anti occupiers, Ilifc\largen of 9tttbes, untilI, anti at tpe time of tbe tliffoluthm, 
l Ro. 2. $3. tbftt aftertnarns bI? lLetters iDatents, t~e fame ~anno&, anO lLantls came unto .!1h: 
2$2. Henry Warner, bJpo fueb tbere fo~ iWtpes, anti fo p&apetl a ~~ob:blt> '~h, ~~[r Hen-

ry Warner to tbis pieatletl in ll$arre, anb fi)ftnetl, tbat SLlck::l'lllJn antl C0;;:~"S t'be 
~aintiff's, ant; ~Il tbofe tnbo bab tve faU) boufe, pal) lLanO, ~Liil um; to lj~~.~e L
bertatem falcandJ, to mate )pap oneIp, anti ta~~s_ a traberll, abfqGe boc, [bat 

fti?P 



Part. II. Termin. T rinit. I 2- J ac. 2-49 
tpe!? are BLenants, jfBrmenl, o~ .occupters.of tPIS J!.anl:l, .out .ofttl~tcp pe i)emanbetl 
rirpElT, tbe .otpers repl!?, t\Hlt tpep put tn tpett. cattel,anO otl) alf.o mottle tpe fame, anO 
[.0 c.onc)u'Oft) w!tP a per quod, fpe!? b:1Cre .occupters.of tpe llanO, ,anll. [.0 t.o be Dtf~ 
cpargeb cf papment .o! m:ptptS, fo~ tpe fame, & petunt quod, hoc lOgUlrarur per ~a
tflam, up.on t\)is Uteplrcatton, ~Ir Henry Warner i)e~u~reb In lLaw, tpe ~latntdfe 
j.opntb in tlemurrer. 3\t b:HlS urgeb, tpnt tpe Ja'ephcat~.on pe~e was g.o.ob, ani) t~e 
SDeclaration gooO, but t~e ]3arre ban, ani) a perfett ({fue. Jopnei), if tpe iDecla= 
ration be go.oi) anll tpe iDlea in )l;arre, anI) tpe Uteplrcatlon botp ball; tpe Wlatn= 
trtle fi)aU !Jabe' 3luogemmt UPOll tpe Wec!aratton; 33 & 34 Eliz. between Hales 
ani) Smith, tn an !l1bow&p, t~e ~bew~p geotl, tpe ]Barre bab. 3!ubge~cnt gtben fo& .' 
fpe ~bowant, anll tpe 3\ullgement .Ilium, Coke 4 pars. fol. 8,. b. 10 Souchcotes 33,34 Ehz.. 
Cafe, o.orp \Darrant tpis, an117 E. 4. fal. ,I. a. b. Tdly, anb Wood yes Cafe. jf.o~ :;f:h/~:fe 
~ir Henry Warner. 3\t was Un!eo, wit~ an a_bmtttance, tpat tpe ,farmer anb oc= cook. 4par~. 
rupter unller tpe SIbbot, ougbt not to pap Jl:ttpes; but ~e tubtcp comes tn as a fol. 8,. a. b. 
~omm.oner ougpt t.o pap 1J[ltiH'S; ~f:re tpep were neitper .,farmers, no& 9Dccupi= Southcotts 
tfS unl)er tpe labbot, it is pere fi) e\tl en , tpat Coates toas fetfen of tbe ancient Cll~. ~ I 
~oure, ani) of 2. ~cres, anll tpat pe' ueeo t.o cut ~ap fo(%. fobber, tbil1 is a· hinb of ~ b • -Ail/aid 
a ~ommoner; pere pe nin cut ipap, anb upon tbfs [be J!..tbel was fOl ttrpe bap, Wadles cafe. 
ann tpe f&me ~lea b)as.fo~ Suckerma!1, 1b3t pe was fetfd) of an ancient 'oufe, ann 
tpat ~e, ani:! aU tbofe topo pall tbis i)oufe, ban Iibertatem falcandi, abfg; hoc tpat 
tllfcpargen of thbt, tpe barre pEre is go.on, anb tpep are n.ot wttpin tpe ~~ibUel)ge to 
be ni.fcpargetl of tptpes, f'ei tpat tpep \.nEre neitper'ifarmers, no~ occupiers unDer 
tpe labbot~ be pleal)s, tpat pe put .tn~pts <!tartell, anll cut ~ap tpere, anll c.ondubes, 
per quod fmc occupator, tl)is ~lea is. not gOQO. Coke, be tnpicp takes anp tpinij 
as a p~efit app~en'ber, is not lltemmr, ne~ occupier; if pe take.a tpe p&ofits, pe IS to 
pap ttt\)1~) befe tpe ~bbot of Edmonds Bury \nas feireD of tpe ~an.o& of Milney, 
tpis Lo~us in quo, parcell of tpe BJllano~, certain steoant.s mere to pabe c.ommon 
~~ee J.l.oa:Os of ,ap, tpe SIbb.ot was fetfeb of tpe feple tn bis bemcfne, tpe ~bbot 
pro fe firmariis, teneotibus, an'll occupiers of tpore clofoes, t.o be lltfcpargeb of tilpes, 
\Jere tbefe perfons fueb, are n.ot witpin t~ts ~&efcriptton of IJifcparge, te be Oifcpar:: 
gen from papment of £tUpes; a i@&£fcrtption in rpis htntJ~, is to be taken firtttlp, 
becaure tbe fame is to barre t\Je ([purc~ fr.om pabing of m:~tpes ; bere it is pleallen 
tpat tbep were to \jabe hbertatem, or potefl:atem falcandi, as appertatning to tbdr 
free poII), wbett)er fueu a .one fi)aU 11e fait! to be tenam, farmer, 0& occupier uniler 
tpe Zbbot, is tpe quefiton, pleaOs, tpat \Je entreb, anti pur in bis ~atteU, per quod_ 
fllic occupatOf, tpis is no go.oD pleaDing dearlp; fo;t tbis is but a conclufi.on Df 
bis, an'O it i).otb net ap.pttu unt.o us perc, tpat pe was 1iLenant, farmer, o~ occupier, 
unller tbe ~bbet, ann f.o not to be tJifcpargel) of tHpes. . DJdderid?e & HaugbtOn 
J u(\ice~, {lilt-eeb tuitp plm perein, anll tInrr tpis per quod, is repugnant in it felf, ann· 
a plain anll clear EDeparture. Doddendge, peu no not perl' purru.£ pOl:lr j§)~ercrtp= 
tt.on, fo& tbe bifc\Jarge of tprprS I pou pabe but oneip JUS talcandi, tpe Court cleere .of 
opinion, tbat tpe 15arre bere was goon. Haughton, if t e SIbbot p efcd es i . = A confulrati. 
(a e of m: t is aU nor be e tentJeb u<!tommoners ere, tbe barre fson gra~ted 
goon., 'J1';a agreeb alItn tbis, anb tbat tpe. Uteplication is not go.oll, anI) fo bp tpe per curIam, 
rule of tpe <!tourt, II <!t.onfultatton was grantell. 

. No.ta,.b~ Coke cbi# Jufiice, cJezrlp, SlCpat jfi$mongets ma~ well jutiifie tbebup~ Nota,. a~ 
tug of JFil1), If tpepftU tbt5 again at reafonable ratrs, but if tbep bup anti feU again: touchtng t
ot unr£lIfonable .ratts, tpen tV£!' ~aU be taken to be b:lttptn tbe ~tatutes of3llllJI~f= f-1;~'b~ a~ 
(ers; ann fo it fi)all be,~l£o of spalfiers, if tbep bu~ ann fell agarn, at unreafonable I~grorrer. 
tllt£s, tbrp iVlIH be wttbtn tbe !itatutes of 3\ngrofi'ers; if tp£p i)o imp'ofe upon 
tbrfe tbeir (]tommobitt£S, great p~.ices lit t\Jeir pleafures, tbe~ ft)all tpen clearlp be 
taften_ to be 3ttgroffefS,anll be puntl.1;eo fo& tpe fame. 

Kennycott 
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Keiznycott Plaintiff, againft Bogen 

Defendant. 

Entred Trinic. I I Jat. :B. R. 

Rott·.473· 

Part. II. 

Yel.' 198. I ~ a' atmIrit of ~rro~) to reberfe'a 31uilgtment giben in tpe C. B. in an ~ttion of 
4 In. ~O.' trefpatft b&ougbt fo& taking of bis goons; tbe i!l)efenOant bp wap of juftifita:: 
: Wm of fton refS ftQ.tb t\)e gtn£tafl' cut1:ome of tpe llanO fo~ tbe taking of i0~irage fG~ t~~ 
v:;~:atJu~;. laing, anI) Uyews tPlll ~r Thomas Waller \nas, inb iscbief 18utler to tpe Ding, anb 
mem in Tref. tl)at be waS tpen at tpe time of t\)e tahing, \)ts SDeputp, anb \)e tooh tpe goooo,tbe 
pars. 6!ne fo~ ~~ifal!e fn& tbe lKitg, anb [0 tn t\)1s manner ;utltfies;t~e plaintiff rt<t 

pliES, De (on tort Derndae, ann tahts a trabers wte\) an abfque hoc, tpat. tlJtrt 
tuas anp fuc\) cufiom to take p~ifa;Ie fo~ tbe fIttng, anb fo an Hruebtas jopne[)'.upoll 
t\)t cJt:uftome, arm founb againft tl)e <!tufiomr, tbat tp~re was no fuep Iltuflomt, ani) 
3fttllgemtnt gtben aC'co~tlinglp, anb upon t\)is a .rtt of <1Erro~ tJtre b~ug~t, rUPP8<t 
ang tpar t\)IS oU!!bt to babe been trpeb bp tp£ lunges of t~e CCommon Jiatn, anonot 
bp a 3lurp, bp t\)e ([:ountre~; anti if b~ a 3lurp, t\Jts being a gtnerall:uflom£, rbore 
nf Execer, tn~ere 1'\)£ triall \lmS paD, \nere not fit perfons to trp t~isl[uftome, ann 
fo t~e tdan err onto us. , 

Term. :ich. Note, tbat' tbis <!tafe fo~ tbe taking of ~~irage was fo~merlp in anotper ~ttio., 
~Jac. • R. anb bet\neen tbe fame parties, arguiO T c!rmm. MiCb. 8. J ac. B. R. where Kenny
eai~it;,,:;n. cott was Plaintiff agalOH Bogen in i:1 §:rouer anb <ltonberuon of certain goonS'.,' 

wbere be plea'Oeb tn ~arrr, rpe genera II ([:ufiome of the Uteaime, fo~ W~lrliqt fa, 
tbe littng, anbll)eweb tpat ~tr Thomas Waller, \nas cbl~f JJ)utler toc rbe mmQ, anb 
tbat b& at t\Je ttme of tpe tattng, maS \Jis ~ep'Utp, anI) fa jufitfpeLJ tbe tainng of tlJe 
Bines. to tpts ~lea rbe ~Iaimiff tpere bemurrei) ; bibers e~ceptton11 tpert talim 
to tl)e plea; I. 3lt mas fi)etneb, tpat be oug\)t to babe ~~tfag£ of. aU tbe atmline ia= 
iJcn beponl) fea, anb unlanen J)ere; be fl)ews t\lllt ,tpe fame Was laben beponb fta, 
but netf) not QJeitl, tpar it hJas unlaben pete, ann it ougpt to be aU unlallm, but rpts 
is not fo fl)eweb in tb~ plea. ~ ffcunn ®1ception pe QJems, t\lat of eben? fi)ip la= 
Ilenb£!onb fea, be oug\Jt to babe fo~ p~irage, 10 m:unne,befo~e tl)emafi,annanotber 
btbitlll t\}t matl~ but betp not fi)£tn tn 1)[11 rating, t\lat I)e rnok tbern in t~ttl manner, 
Ile oug\)t to I)abe fi}ebJctJ, tpe manner pow tpep \tIere tahen. "3· <!freepriori ,rbe 
~Iaintlff faltI), tpat tpe SDefenl:lant nio take rbe goonS, anb eonberreb tbem to bis 
(ltDn ufe, tue ~f£nttant pleabs, rpat be took tbern to tbe ure Df tbe Jaing, but l10tp 
not trabcfS tbe conbnRan to bts own ufe. £I ,jfnurtb eJc:eprton in bis I0ltlT, be 
~e\lJetb tpat ~et{\ok tpc fame, as lawful! m>epurp to $ir Tborna~ Waller ebief 
Butler ttl tbe ~tng, anti botb not tl)ew boto pe \nas i)is la\nfuU SDeputp, hl\Jtcp be 
ougbt to babe bOne; f(J~ tbc ~efe!1tJant, it was anfweren, 11)a:t.tbe plea was goon, 
as to tbe firfi Q];;rceptton, beeaufe be llDtb not fl}ew tbat tl)t- q,tp was uniabcn, 'tis 
true, t\lfs is not fl)e\nen. but it is fuffteimt, to f1)£to ~\tl tbe fa(t tnas' ; fo~ be l1ilJ un:: 
loab 11. 3[onoe, anl) a balf at one plEicf, ann 9. at anotber place, anti fbe UUng parb 
no rtgpt to tbe p~irage) ttil 10. tlf~ unloa'Oe'O, anb tbat [0 ~t rooh bot~ togetper fo~ 

tpe 



Part. II. Termin. Trinit. 12 Jac. 
t~e Bing at tbe firft place; tpe bUng is to pribe two of twentl· ~o tbe 3. QE~ceptl: 
on bl\Jen~ tpe ~onb€rfton is confelTeD, anD juftifpeO ; tpere ntells no I:rauers. ~s 
to fpe fourtp <lE~ception, If pe ton-h \lere a& bis ferbant, anO bp bis commanb, tbis 
is gooO; ~£re bl tUb t~ts as tis i)eputp onelp, anti a ilDeput~ claims not anp tptnlI 
in piS own rt!l\Jt, anO t\lerefo~e be ncellS not fo il)etu boto pe came to btbl6 ilDeputp, 
but if \JE batl taken tbis as art ~fsi!lnte, lbere pe conbeps an tnteren to blmfelf, ani) 
tbnc \le oug\lt ro fi)e\.t) \Jo\» be was an xlf!.ngnee ; but be~e in tl)is cafe, be baO ~o: 
tPlUg to tlo, but as Ii rerbant, anti tber£fo~e I):s ~lea I)ere IS gcoo, wttbout QJewrng 
bom' \lete aU roas unloatlen, palf, (S) 9. at one place, anb II. tbe otber balf tit ano: 
f\ler place; tpiS bemg tbus li)ewell, is gooO, anll fufficll~nt to entttle tbe Bing unto 
t'roo Stun, per ·;;uriam. • " 

Flernrnlllgchief J altice, 3(floal) tbJentp i[UU9 beponb $fjJea,onb b~tngs tbem bttper, 
as foon as \le tomcs, ano opens tbe ~\ltp1 makcs bts fale, anti tpts enterell tn r~e 
~crc~anls lDOOR, anll l!)en b~eal1s tb~ bulk, \)e map tbm p~efentlp talie tte ~~tfage 
fo~ tpe laing, (S) one I:un bef9~e tpe S\9aft, anll anot\Jer bebintl tpe ~aft, anO tt)ts 
I)e. mal? well take, llefo~t tbe ~~IP be unlaoen, wberefoeber \)e b~eaks rbe bulk fi dt, 
tbere be mal? p~ifentll? toke tbe p~tfage foft~e Bing, anb be IS not to foUow bim to 
anp ot\Jer place, to aUentl ~is unloaOlng, but be is to take tbe p~irag£ fo~ t\Je ~ing 
p~erentlp, at t\l8 firft place wbere be lJ~eaks t\)e bulk of t1)e ~bip, im~ pere tJt 
b~oU;J\Jt 20.1£uns from beponll ~ea, 9· of t\)em be ut1lalleb, pe map p~£rentIR take 
twO lluns fo~ ~z.ifage fOl- tte lltmg. 

Wilh.m<; ann Yelverton Jufiices, agreeb wit\) bim berein,ot\)ertutfe it mapbe b£~ 
rl? p~ejubictalt to t\)e ming, anDtbis bJlIP tbe atng map be beceibeb. lit\)e blbole 
€ourt agreeb ~ereln dearip, as to t~e matter of t\Je conberfion, tbe;J)efentlant oug\Jt 
flot bere to strabers tbis, fo~ be \Jatp f1)etnell, anb conbepeb bp bis ~lea, a gooo ani) 
(u(ficient 1!rttle, to bimfrlffo~ 1\>e mtng; anb if an!, Deceir be ufrO bp fuc\J a fubjett, 
as to tahe tbis to pis obJn ufr, be iil t~en to be puniftJeb fo~ tbis bp tbe llting; fo~ 
t\)at tbl6 belongs to tpe Bing, tpe wbole ~ourt agreet! aU In tbis, anO tbat tbe J.01ell 
in 1Sarre roas gooO. • 

Williams JuHice; 'ere it is matttr tn iabJ, bJbetber be map bere rei,e o~ not; be 
map tp1s not tOl- tbe Bhlg, aRO not to trabers t\Jis; as to tpe pOint of ~eputp, 1 
(ome\D\1at boubt of t\1IS, bt is not to be mabt a m>tputp, but bp w~jting, anll tbere: 
fo~e tbis ougpt to be il)ewttJ, bow tP/lt bl? fucb a BrtUng, ~e blas mabe pis ilI>epu: 
tp; \Jere tpe pleabing is, tpat pe bib}~tll, as latufl1lI ilDeputp to ~ir Thom2S Waller, 
"ntl alro per eJus precepuJm, & fufliclens der>utatus e",iHens & per eJus preceptum ., 
took tbe fame; t\Je ~ourt oberruleb t\1is, Dnb aU tb£ otber t1Celltions, (bat tbe :@Iea 
in J5arre was gooO, anll tbat tbe Wlatntifre ban tlO caure to llemurre, anll fo bp tbe 
Jaule of tbe ~ou~t 3fullgement b.las giben, anll fo en~ereb fo~ tbe i>efenllant, & quod 
queren~, Nli caplat per Bliiam. . 
.. WIlliams J u{\ice, boubtell of tbe matter of ~eput~f anb of t\Jt pleab.tng of tpe ludgement 
fame, tbat be oug~t, to b~be QJetu.eo, ~obJ. pe Was mane b~s ~eputp; but tbe ren of or the De
tpe ] ubges aU agatnft ~tm in t\)t5. )[\)18 ]ullgemmt betng tbus gib ~n againft tpe fen~ant, «1 
'~latt:1tifr£'" ~e ott! afterroarlls in t\Je C. B. b~it'lg tbis ~ction of J:refpafs, as befo~£ , ~l c~~~:;:, 
anll ttrut ,opneO, anb trfell upon t\J'e ~ufiom fo~ ~~trage) anD upon triaU fountl bil/am. 
no fueb ~uitomt to be ; anll upon tbfs tbe a!lll1rit of <lEtro~ bcrt tJ~ougbt to reberfe . 
t~ls 3lubgement, tbat tbls C:ufiome was not well tr~fb, being trieb bp a 3urp, 
hl~ereas tpe fame il)oulb babe been trpell anb betermincb bp t\)'e 31ubges of tbe <tom: 
mQn1l.abJ, anti if bp a: 3ur~, pet hot bp a 31urp of t\Jat plact, at Exerer, blpere tbe 
fam~ was tr~fb. 3!r tuas urgeo fo~ t~e ~latnrlffe,tn tbls Uritof erro~, to rtbtrre • 
tbe juogement, fbat tbis li)oulb not babe bren trpel;l bp a ]urp, anb t~at ott appear~ 
et~, Coke 9. pars fol. 30 • b. J I. a. 6" ill the cafe of rhe Abbot de Srrara mercel- col?! 9. pars. 
1a; tbar matters ,in JLa\n} ougbt to be trpeb, anb betermineb b~ tbe 3lutlges of tpe fol. 30, &c. 
law, as matttrs tn fott, art to be trpttJ bp tbt luro~s, bere tbe mutter in qutftion, 
is, matter in ~rag~, anb tpis fs a gen~raU Wrage, fo~ tl)e talting cf )!)~irilge fo~ tlJe 2' H. 3. Fitz • 
• "til , an anCIent aara:gf, ann t~e ape.ent JLaw (If t~t llanb. :u H. 3. Fj{z. title p~e- t!t. prorega-

~ ~ rogahv~ tlve pia. 2,6. 
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roaative placito. 26. No[a, quod L'~x Anghcr, & cOll[uemdo ejufdem eft, quod a qui· 
b~lcunque alliis feoffatl1s fuerir, dum ta~en a do:nino rege aJ iguo rem pore teoffat us lue
ric, pro (enement, quod tenetur per fervH1um mIlet.are, Q10d DomlOus Rex habeac cu
ftodlam omnium terra rum, & tene.memorum tam de feoftamento aUorum, qllam de fe
offamento proprio, ann t\)ts fo hlas agreetJ bp fbe hlpole ~ourt cleerll?, an'll fo ab
;ungetl acco&l)inglp, bp tpis it appears, t\HIt tpis ancient (itufiome, IS raken fo~ 
t\)e lLaro of tpe lLanb, anti tpt fame IS to be trpeO bp tpe 3!ubg£s (if tpe Ji.abJ, 
anti not bp a 3\urp, as bere tn tPI$ <!tare it was, anti ttappears in Plol-V-

PlowdenJ dens Commentafles, in tpe ([are of M yoes, fol. 310. tb,)t .m-opal ~pnes bp tbe 
c.ommenta- Jl.am belong unto t}>e laing, anti to pabe a jurp to trl' matter in }Law, as t~e!? 
TZe,s,3Io.cafe pabe tlone in tpis <!tafe, t}>ts is ®rr(l~. , 
COf,~ynesp' Coke 9. par~. fo1. 75. b. 76. in Combes cafe, m.pat a gentral ufage, b:lpic!J 

O,<:! 9 «Irs. , h 'h' I 
foJ. 75.76. is fo per t:nam angham, tPlS IS rye <!tommon JLaw, as fo~ i'l (1tOPlyO Der to fur: ' 
Chambers ren'Orf, O~ ro mane l:l Ueaf;; fo~ one pear, tntrpout JLicenfe, tpis de communi jure, pe 
cafe. map '00, anll rpis general urage, is tpe 4l:ommon JLal.tJ. I ] ac. ill B. R. Dane Plain-
~a~~c'a~;i~ [J~', againft Medhurit, in an !attton upon tbe <!tafe, b~ougpt fo~ tpe hilHng of a ma. 
MedlmYji. fttbe BOog; tl)f ilDefentumt pleallS a fpettal plea, (S) rbat pe hl¥ a OIIDlarrenner, 

ani) foun\) tpis mafttffe in }>t5 aIililarrett, kHhng of bis <It'onies, anti tberef£J~e pe litllrtl 
bim, anti fi)£'ws rpe gEtlfral ufage ofmanarrenets to 1.10 fo, anti tptg waS PErl' ab;utlg= 
ttl to be a gooi;'J Wlea: anti a !Ioob 31ufitficatlon upon tpis general u[flge, to be fo 
tb~ougb(Jut tpe hlp ole ~ealme. ~s to tpe matn matter pert (If ~~ifage, tpls is an 

co~ ~. pars. ancient tJUtp, bue unto tpe !!tIng; tpis taning of ~~tra:\!e IS lin ancient tlutp, anb 
fol. 12. in 1aebettue, bElonging to tb,£ ([ro\.tJn.ofEogland; at tpe ~ommon )Law, if tpe JLahl 
Sanders cafe. gibES a rig\Jt to a tping, it aIro gtbes ,a fiutng remebp to tome unto tpe famf.'. ~nb 

tPIS appears, Coke 5. parr, foI. 12. a. 3\n Saunders Cafe, if a man patlJ 8l9pnes 
occult hltt~in pis )Lanll, ann learet~ }>tS )Lautl, anb aU mpnes witpin It, pfre rpe 

Stat. of 13 E. JLetfee map otg fo# tpem.; f{l~ t\)at c;uaodo ahguis aliquid cor:cedit,· (oncedere vi
z. Raftal. fol. riel ur & id, fine quo res jpCa, e{ft! non potd! , anti hlitp rpis agrffS', 9 E. 4. fol. 8. 
147· 3It appearlS bp tpe $tatute of IS E. 2. RaHall title ellreals, fol. 147. toucping tpe 
In temps H. fo~me of tbe dfreats into tbe <lE~cbequer" bp tbe taing's c}>ienSutltr, gf tpe p~o: 
"i~ H./, binon bp btm ma'Oe of illiillines, anO ltkett,ICe of ~~trage bp pim taken,. anll tbfs fo 
~d :~:. arm,. continuei.l, tm tbe fame hlas farmetl out, in tpe tUnt ofllting H. ,- 6n~ H.8. Telrn. 
Mich. 6 E. 3. }~ich. (, E. 3. fol.' 29!· 29 tJ. placito S'O. old print. tpt ~rcpbifijop of Yorks cafe tn 
fd'!. 292 , &c. a Q20 warranto b~ougbr againfi pim, fll~ taking of ~~tfage, anO pis cIaime rpere: 

unto, 1.tIpere it is fatll, tpat ~~irage.is an ancient Outp,.antJ rebEnue in tpe miny, 
as Bing, aUtl tpe lS~tJfr of fpe ltltng, is to certifie t~e efireates tnto rpe <lErc~equer 

:21 E.,. fol. of t~e fame, fo tpar bp tbis it appearetp , tbat Ibis is matter of )Law, anti of tpg 
46, &c., laing's @~erogattbe, anti tpis triable bp tpe ~ourt; bp tye jullges, anll not to patre 

an iffue jornet! upon tt,antl tlJ£r£fo~e tpe triaU of tpis bp bertlict:, is <mrro~, antl fO 
robe rebttfei:J. 21 E. 3~ fol. 46. the Prior of Mertons Cafe, 1.tIbtc)> feems to make B= 
garnft l\)is, but llotp not, t~e l1l~io~ tpere jopnrt! ttrue upon t}>e ~ufiome, toar tbert 
was no fuel) ([ufiome, tpts was trpeb bp mlertltct:, anti fountl againfi I)im, upon tpts 
a Brit of <ltrro:t \tHIS b~ougbt,antl I)>£ 3lullgemenr affirmetJ; but tpls hlag a [peCk 
aU, not a g£nerall ~ufiome, anb fo~ }>is abbantage, anb t\)errfo~e not to be nber,. 

2 I 'E. 4· fol. fetl,lfur bert it is otpertnire, being a generall <!tufiome, o~ urage to }>abet1)ts p~Ifage 
bOo 17· & 3

6
• fo~ t~e ming ; :J5ut at!mttting tpat tpis matter hlas triable,per palS, ti)en it is tn be 

. con(itJereo" wp~n)er ~btp of Exeter were to ,ttl? tP,t~, 2 I ~. 4· f()1. 10. 17. & fol. 36• 
b. an l:1Dbfrgatton faU, tJa,tetl beponb :aea, In a than it III to be lain, tpat it \pas 

• mntleat fome place l.tJItpm tpe If{eaime; bere It appears to pou generatlp tpis 
13~trage to be patti, anb taken f07-, t~e mtng. ' 

Croke. ,j[prs j§I~ifage is an ancient EDutp, hJ}>tcp tpe taing ufuullp batt) ball .. 
:QQddendl2e• ~ ~tfa,ge is an antirnt ii>utp, hl\1ic}> tbe tiltng batp all.tJapES ban if 

tpere, b~ 20 i!:un, o~abobe in t~e .sbip, tpe, JJlin~ ts tben to }>abe fo~ bts ~~ir~ge 
~ne~ilC,un, b£(o~e tbe, ~aft, :anbanotber bebinO tt)£. ~aft, anb tl)is is a gfnfrall 
~t1hl, bJ! hl\1rcb pc is to ~abe rpts, afterbJarlls, a,\111pprars bp tbt ~tatutr, De Cu
mlma magna, tpe UHng 'tl~tlllrant fOq to 'pap but two i1)iUings fo~ j@~tfage. ~no fo 

tp!S 
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tbts cafe toas abjourmb fo~ furt~er .2lrgument. ilfrerhlarbs, Term. Mich .. I2 Jac. Term. Mich •. 
B. R. t1)ts i.n:afe mas mobeb agairr, tve ram~ being, tPit Kell~:lcOt[ b~ougbt. an Xlctt: 2.. )ac. B. R. 
on of llrrefpBCs in cpe <lI:ourt of C. B. aguinfi Bogen, fl)~ I)IG ,bJ~ongfuli taktng of & . 
two ~uns of ~b·ltNl)tt1e. Bogen to rpiG pltatlei;J, rpat lon~ tIme befo~~ tbe lai~g, 
time out of mtntl, was to lJttbe ~&trdge, b?utcb hlas~lttlaJ?es annneretl, to tbe 1t\tng 
Bntl to \;is jfarmo&s, in t\;t6 mano~ (5) of Eber~ 10 Sltun, one seun, anti of eber~ 
20 Erun 2. anti fi)ews, tpat rbe ~latnttffb~ougpt, Jntra portll~ de, &c. a 1l)!p 1nt~b 
20 SLunof blue, anl.l oin tb,ere ,un lane ~\;e fame, antl tbat pe, as C~rbant to ~lr 
Thomas WaiL:r, cbief iSutler of tP~ !!tmg, fo~ tpe lfl&lrerge of ,tpe 11ltlll.' fo~ ptm 
bitl tperl tahe fpe faltl tfun )[uns ofUine; tpe ~larnttff rephes, Dc InJuna fua 
propria, ~b(qL1e tali caula, upo~ tpis tbep went, to iffue? anb Jriall, a berbict, anb 
31ul:lgement gluen againfi: rpe.ll\tng, anI) upun tbls a 6rtt of <lErro~ now b&ougbt to 
reberfe rp!:s 3luO!lement) tp:s bdllg mat~er of Jl.aw, antl fo not to babe b~en trteb b!? 
a 3!urp. . . . " . '. , .' 

Yelverton [ullicitor of the King, tb~~ bJpicb i,s tpe,([utlome of England, is not to 
be trpeb bp a 31urp. 8 E. 4. fol. 2,. in trerp~ffe <fO~ iligging bts grounO, tpt~efen: 8 E+ £01.23' 
iJant fi)ems a ~ufiome tn Oefence again~ rpe ene.mtes, to; make trencbes anl) 2I$ul-
l:narhs, rbis cufiome is tbe ~ommon JLa'ro" anO is not 19 be put tn 3!tfue to be tdel) 
bp a .3!urp, becaure tt is tbe lLaw of rbe Jl.atltl ; anI) witp .rpi~ t[grers 29 H. 8. Dyer. '~9 H.8.Dyer~ 
fol. n. in M.dev;:re{s Cl[e, ~nd 21 H. 7. fol •. 17. b. Co in tbis <lI:afe bere, tUts (Jt:uftome £01.31, &c. 
aUetlgeb fo~ t\H~ i0~tlage, is tpe lLaw of tpe mealme, anntperefo~e tpe fame not to . 
paue been put tn ttfue, tpt9 j9 tpe ~aw of ;~e<lE;rcpeque!,~o rero~t unto tbeUleCO~l)$ 
nf t~e ®.rcbel]uEr, to fet tpere '\nbat ~&jfage.isnue unt~l tpe .~tng., in 5 and ~ E. 3' $ E~ 6; l!::3i 
tbe manmr of raking ~~jtdge (5) one bEfu~ej anb t~e otbcp.bebtntl tbe Qpatl.; tObts 
be matter in lLaw, t~en tbe frtilll of rpis bp a 3!urp) is erro&; tpat tbis is matter in 
}Law, '2 t E. 3. foJ. 46. Filz. ti[·tle error placico 65, antl Brook title Cui1:omes placito 21 E fi I 
2 I. a particular 4tuftome is ~be ll.aw of tbElt particular place, but not of tbe bJpole Fitz: ~i~. ~;_ 
laealm; but a generaU <ltuftomc, o~ urage of England, is tpe lLiil\l) of England, antl ror. placito. 
tbis is not to be rdeb, anl) Determinen:bp a 3\U(p. 34- H.8 •. Brookes cafes,fol'57. placi- 6$.&c. 
~('. 2S5. Brook title cuil:omes placito 59· CuHome per totam Angliam, is {be <lI:ommon ~4 Hk 8. 
JLawof tbe lLantl, anll fucb a <ltuftome is not tr~able bp a 31urp ; fo bere, tbis ([u" f~o~7s &fes. 
flome, o~ ufage fo~ ~&ifage, is tbe common ll.atn of tbe ll.anll, an)) tbe fame ougl)t not . , c. 
to babe been [0 triell bp a lurp, antl tpis being tpus triet!, tpt fame is erro~, antl fo~ 
tpis erro~. tbe 3[utlgrment is to be retJerfcll. 

, Coke. ,1l[be l/ting b~tb tpis bis p~ifage bp p&efcripttol1,anl) bp s & 6 E. 3. it is a 5 &6 E.3. 
tpu~g ({gamfi common flgbr.. . . ..:,' 

r:>uddertdge. !:be matter bue confiberable is, bJbetper tbh~ matter be bere if: 
fuable, n~ nor = ®arIe, o~ not aEarle, is trIable bp fpe (£co~tl, but if be ttlill put tbts 
upon art Ifft::e, anti Co will rep tpis, tbl11 rpw IS' gooil, anll fUfficie-nt, being t~UG ertetl; 
an'o fo It is of lLilnll in ancient tJerH£fne. tpis is to be trieb bp tbe la£co&o of i!Dom~f: 
Mp ]Book. ~et tf be bJill put tbts tn iffue, anb trp it, tbe trial is goon tbe matter 
per~ is, w\Jerpe,r tpis ~~t[age ,be f~c\J a ~&rrO~attbe, wPicp belcn~s to tpe mtng, tpc 
bJbtcb, a: 3!urp IS not to trp ; tf, t\JIS be belongm~ to tbe :mmg, as 10 t\Je rtgbt of bis 
<!trown, (J~ If be parb game)) t\lIS from tbe ~ub,ect, bp p~er(rtptiQn, tbis is tpe fole 
-point bere confioerable in ~bis <lI:afe, if tp(s be a.i~&erogaribe It\o!?aIl in t\le liUng,a5 
In tbe r!gt)t of b!s cItrnhln, tbeJ[utlges tpen are to taut notice of t\Jfs, anb not to 
fuffer tpt£l to be trfetJ bp 3! uro&s. 

C?ke. 3!t is berp fbitl£nt, ann cleare, tbat tpc ~ing barb tbis but bp p~ercripti: 
on; It, appl'lIret\l bp ') ~ 6 E. 3· tpat !\Je J1;1fi)OP, Bntl ~be Brug pat\) tpis bp ~~e. s &6 E.3. 
fcrtptlon. J0uruepanc~ tS fo~ ~pe lIttng s boufi)oltl, anl) If tbe lllrng bJiU grant tbis 
cber to anotber bp <lI:\)lIrter, tPIS ts nor goob ; bere tbel? p~ercribe to be btrcbargetJ of 
~}.trage, it is: a,brrp partl matter to p~ErcribeagRintl infigni~ C.Qronx, 31 neber niSil 
of fl lllfcparge ~moe unto ,anp one of tbe papment of purbepance, purbepance is 
tlue u~totbe I~rnl!, bp tp.e ~ommon Jlattl of tpe Jl.antl, but p~lrage is not fQ, but .bl? 
p~frcrlpt(On, It fg a pla;n anb a (Iean~ cafe,tpat one ij)aU not be fufferel) -to tra$ 

~ p 2 btrfr, 
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uerre, o~ otber'roife to trp 'robetper purbepance no belong to tbe lifng, o~ nOf, but 
~~ifage .fs bp atuftom, anO no ~tranger is to pap 10~tfage, anO 'roe oug\Jt to matn: 
rain tpc Bings «:\)arters tn t\)ts sinOe, as tutU bp tbe rule of ~tatt, as bp tbe rule 
of JLatu: <lEnglifi) men pap ~\ttrage, anO~trangers pap l5utlerage; ~ercbants 
pap lButlerage (S) sewo ii)tlUngs fo~ euerp llun, tbis two fi)tlltngs granteO unto 
~ercbant-.s:~trangers bp at1)arter, Co tpat t~ep are not to pa!? tbts: Cnarta Merca
toria, a goob 1aeto~o fuo~tlJ Imowtng. 

y elver ton ~olictro~sQl)eneral, tlJere is no 3!uoge but \nell kno1ns 1nPlJt ~~iragt is, 
(S) f1Dtle 3[un to be tasen befo~e tJJe 8jDafi of tbe faptp, an,1) anotber srun bebtni:J t~e 
~aft. 

Coke Chief J uflice. £bfs is a true Otfference, a !at ranger fi)aU pap l5utleraKt , 
but not ~~trt1ge; anb an <lCnglifi)man Il)all pap ~~tfaKe, but not 25utIrrage; anti if 
([:ttt,EU of London fi)aU pap nerrber of tpem: S3t»tS matter bere is well traberfablt, 
fo& it ts agatnft tpe JLato of tbe JLano, fo~ a ~tranger is not to pap i€l~ifage, flnce 
tbe (ltparter of latng Edward tpe 8ftl, matJe 4 E. I. gra-nteo to ~trangfnJ:91ger~ 
cbanttl,tpat tbep fi)ouIO not pap ~~trage. 

Yelverton ~oltctto~, :n;p tbe (ltommon JLato tpep are to pal? it. 
DCldderidge. ])p tbt (ltommon JLatu. tbe liltng is to babe lD~trage of aU generallp, 

bur tbe ®batter of 4 E. I. botb lltfcbarge SJf)ercpants= ~trangers from tbe pa!?ment 
of it, inUeto of tubtcp, tbep -grant two f!;J1Utn}ls a S:nn fo& :l5urierage. 

The Judge- Coke. ame bQ not snoto boW tut can reuerre tbis 31ullgement tpus giben, anb fo, 
ment neither toit\)our faptngJanp mo~e, tpis cafe toas furtber alljollmeb, but nor mobeO again afa 
rmre:g.;r terwarbs ; tbe parties percdbtng tbe opintonof t1>e (ltourt, enOebtbe fame betWeen' 
a e, c. t\lemrelbes) tbe 3lutJgement being neit~er re6erreb, no~ pet affirmeD. 

Fowler Plaintiff, againft Seagrave 

Defendant. 

An AaioD of I ~ an ~ction of llrefpars, ~ota, per Coke chief J ullice. a!mlben ~ man claims a 
l'refpafs, cbtc. QIllllarr en , infra omnes terras dQminicales, be cannot .e~tenO tbis IOto fbe )LanD of 

,free:\loltlers; fo~ tuben anp one datm1J a a!lIlJarren bp Cltbarter, be cannot dead!? tn~ 
large tbis beponO tbe ~barter, but be DUg»t to take t1>e fame, as it is t:rp~etTeb In 
t\le 4tbarter, anll not ot\lertuife; otber1ntfe it ts, w\)ere ~e claims tbe .arren bp 
lD~ercrtpttol1) anll tbts is l\le btfference, tbe (ltourt agreet! \nU\) ~tm ~tretalt 

Selby Plaintiff, againft Will<.Jnfon 

Defendant. 

An AttioD of I~ an ~ttion (If iiDtbt upon a )Sonb of 2CO I. upon Oyer bemanbeb· t~e cons 
~:~.lIpon a . tntion of t~e 25~nO \nas, to pap roo 1. to t~e ~lllinttff on ~fs 6j9arriage Dap; t~e 

S\9cntl? \nas not parO, a~b fo~ Default of papment, tbe ~ttton \nas b;ougbt, to tDbicl) 
t~e iDefenbant pJ~atJtb In )5ar, t~at ~e ~ail flO nottte gtben ~im of ~i.6 t1J9arriage 

bat', 
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)Jap, fo rtar t~e ontip point was, Ubetyer in tbis cafe n~ti(e ougbt to be glben tpe' 
~efetlOant bp tbe Wlaintt~ of pis ~arrrage nap, o~ not, befo~e pts .attion b~ougbtt 
o~ wbetper at pis peril be is to take notice of it \ltmfelf. Coke, anI) t\Je wpoJe 
~ourr agre£ll perein, tb~t no notice of tpc ~arrtage tlap was. pere to be gium, but 
tpat at bis peril be ougpr to take notice of it; fo is 18 E. 4. tol. 18. Coke, 8 E. 4-
foJ. I. is no law: 3lf 31 tlebtfe Jl.anll to m~ ~augbter, tn wblep lIebtfe 31 alro en: 
jopn ber to pap 10.0 I. to anotper, on fbe tmp ofbis ~arriage, no nottce is tn t\lis 
care to be giben to per of r~e B}9arrtage llap, bur per tbis is rometnbat mo~e Doubt: 
full tben fbe p~tnctpaU Cltafe bere tn quefiion is, betng bounll to pap it: !:be ~ourt Judgment 
was clear of opinion, tpat no notice was pere to be giben, tbat tpe bar of tP~ ~e: f~ft: the PIaln~ 
fenllant not gooll, anb fo bp tpe JL\ule of tbe <!tourt 31uogement was gtben fo~ tpe tl .' 

~laintiff. . 

Daly Plaintiff, againft Fryar 

Defendant. 

I .ff! an ~ction of ~ebt upon 14 onb, befng entreb into to tbe ~bedff, fo~ tpe ap: An aCtion of 
pearance·of anotpu bere in Cltotlrt, at a IJap certain, at bJ\ftcp bap fpe partp lIib Deb~ upon a 

not appear, but ttuo [laps after ~e nib appear; upun tpis bis appearance, being ~herlffsBond 
mobeb fo~ tbe partp to babe tbis appearance now aUoltJeb of, anb (0 to pabe a bif: a':c:ppear. 
cbarge of bis Jl)onll : Sltbe ~ourt was dear l'IfSPptniofl, tbat tbis appearance, tbougb .. 
after tbe nap, is pet to be aUotncll of fo~ a gooll appearance, anll tbe rime to be a 
fuffictem bifcbarge of tbe 118onll, {o~ tbat tbe wpole term ts but as one bap tn Jl.aw; 
Inb fo fo~ tbls rearon tbe appearance was allowcb of bp tbe ~ourt, acco~lling to tpe Appearance 
~~elibents anb )U(oluttons aCCo~btnglp, botb in tbls ~ourt, anll alfo in tbe (ltourt recorde~,and 
of C. B. anll fo bp t\le )S;ule of tI}e ~ourt, t\le appearance \l:ias atloweb (If', anb fo ~e She~Ifls 
entreb, anll tbe ilDefentlant to be tlifcbargeo of tb~ »onll bJ! \lim entrell fo~ tbe ap= c~::e~~fe 
ptanmce of tbe ot~er. 

(. 

A Cafe concerning the Hundred of 

Wither/ey. • 
• A Writ df IJli a Bdt of ~rro~ to reberfe t1 31ungement, glben upon tbe ~tatute of Winche- error. The 

fier, fo~ ~ue ann ~rp upon a llobberp: it\le GErro~ tnfifteb on tuas tbis ])ecaufe ~~~drZd of 
tbe 'unO~ell, Q:oad captionem, & fpoliationem, were {ounll culpable: I:.be Ul\lol~ J~~:;:e-Qt 
€ourt agreetJ tbts to be no erro~, fo~ U fi)aU be taken, anti fo tntenbell tbat tbtJ? affirmed. 
toere guUrp as to tbe cbarge, but not as to t~e fpoiling, anll fo b~ tpe liule of t~~ 
4tourt, 31uDgement was affirmeb. 

Keifar 
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KeiJar Plaintiff, againft Tyrrel 

Defendant. 

Part. II. 

... 
An aaion I~an~ttion upori t~€ <ll:afe, b&ougyt agatnft tye ~yeriffof N.fo~ an <lECcapc, up~ 
~ponthecafe on Non cUlp. piealle'O,aIl tpe fpectaU matter Was foun'O,an'O tl)ewel:l to tlJe4tour~, 
or an efcape. blptcp was tl)is, !l\Jat a Capias lIi'O 3\ffue to tbe ~yeriff to take on~ (John) hlbtrb 

was bp a w&ong ~ame ; tbe ~berlffreturns a Non eft inventus, anti upon tbis a 
Teltatum Ufue'O out to pim, an'O tyerein namel:l bim bp bis rig\lt name; upon tbis 
tue ~~ertff took ~tm, anb bal) \ltm in e~ecutton, anil aftcrwatns fuffereb bim to 
(Ccape. . . _ ' 

Haughton. 3\f lbe ~beritr'Oo arren one, ani) \latb \lim in c1ccutiOti, be t\le ~&OCts 
bp wbtcb be Was taken, errontous o~ not, if t\Jt !i7beriff fuffcr bim to efcape,be t1)a.ll 
be cparge'O wHb t\Jis efcape, tbougb be WaS ~trjmtoutlp taaen in ep:wtion: llpe 
wyole ~ourt agree'O beretn, anb tyat tye ~~erltf is anfwcrable fo~ tbis e[cape, not~ 
ltIirpftanbtng tbe firft Capias Was bp a w~ong name fo~ be maG taken, an'O fuffercb 
to efcape; pereupon Non culp. plealletl, tye. fpeci~att~r was fo~mb,-an'O fi)e~eb 
tPelt tpe firfi Clpias hl~S bp a \l:l~ortg name, pet tpc ~ourt clear of (Jprnton, t\Jat ye btio 
fog taken, ann in erecutton bp bis rig\lt name, tbougb tbe ftrft CapIas b:J&s not dR.bt; 

Judgement 'tbe ~bertff 6)aU be cpargeabI~ fo~ tpis efcape deadp, an'O fo by tbf rule of t~t 
for the plain- ~ourt, 3u1)gement was giben fo~ tpe jgllatnttff~ , 
d~ . 

Haw!Jns' :Plaintiff, againft Parker 

Defendant. ' 

I Ro. 2: s 2. I~ an ilrtton upon an account; tbe cltafe appearel) to be tbig : 9tye ~efentJlInt, bp 
a
An ACtIon of bis goeetl, llii) acaoowlellge tb& receipt of 100 I. from rbe :@latntiff,tobelm: 
CCQUnt. I b I h' t 'h c,' p ope'O P plm in ~ercpanbt?e, ani) cotJenanttl:! at ~IS re urn, to glue unto IJlm a 

fufftcient account of tbis, ani) of bis beftotoing of tt: 'tlllpon bis return, rbe ~latn: 
tiff b~ougbt againft bim tbis attion of account: llbe iIDefenl:lant pleabftl, tbat lit 
!Jrs return pe ten'Oere'O an account, unto tbe ~Iaintiff, tbe \nbicb pe tefmeD, 28 H. 8. 
Dyel', fol. zoo C reg ~afe waa ctteo; fpc ([are of Pruens, llCbat a man map babg 
an ~ctton of ~ebt, €ob~nant o~ ~ccount, upon tbE laeeeit. 

Dodderidge. Jtpougb lbere is bere no \rIo~tl of ~ccount, pet in tyhl {[afe\lere,. 
upon tpis pis recetpt, 'tbe ~Iaintiff'map wen babe art Sletton of ilcrompt, fo~ rpe 
<ltobenanr tlotb not take awap pta ~ction of ~crount': 'i:~e €ourt was clear (If (lpi: 
nton, t\Jat tbe ~ttton of ilccount tlrll well lie ayainfi IJfm at bla: return, fo~ tbat tphr 

Judgement is not, taken ahlap bp ~ts (['obmant, ani) fo bp tpe m.uleof t~t ~ourt, 3\utlgtment 
f?r the Plain- was glben fo~ tpe iDlatntlff. 
tiff. 

S Clmhern 
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Samhern Plaintiff, againfr Sa111hern 

Defendant. • 
• • 

I ~ a ~~o~ibttioh, to fiap ~~oteebfn!tg in a ~utt in tpe ~pttitual ([:ourt, b:Jben~ A Pro~ib~t!: 
tl)t <!rafe was tpis: mIpon il'~iJl NuncupatIve, bp w~tcp tpe itenat(l~ 02bifell ~is ~h~~I~C~!r~:· 

ll.anb t(l be (oltl, anti tpc QRenno~ tobifpofegffo mueb oftpe .(luep toone, anll of fo . 
muep to anotpcr4o~ wbi'Cl) monep a ~utt bJas begun in tbe ~pirttual ([t1utt, fo~ tbe 
fiapfng of t~is ~utt, a ~~o\Jibttton was p~apell. 

Dodderidge ] uflice. lialJe map grant a )§\t:obtbirton to tpe ~pirtttial ([:ourt, in 
cafe of II Nuncupative BIU, tpe 1m!iOit12 of tnpteb, is ontl12 upon tpc p~oofof Brt= 
l'Iefi'es, if tbts contain matter of conbe12anee, anti ntfporttton of llanO. . 

Coke~ ampere a man Ilebffetl) pis JUmtl to be foU) b12 h s. anb f(i muep, of tbe mo: 
nep to be btfpofen (If bl? bim to (Jne, anti fa mucb of rpt monep to anotber, tbis tg not 
witbin tpe 31urisbtttion of tpc ~plritual ~ourt, fo~ tl)em ,tbere t(l be(Jr ann neter: 
mine tbis, but tbls p~operlp belongs to tpe ([ommon liaw: m:be reafon of tbis is, 
becaure t\)<1t t~ts is itTu!ng out of JLantl; otb~r'roife. it is wpere a man lle6tfetb~ tbat 
bis jfeo{fwo \1JaU f~U ~js Jlaon; anO tbat tpc. mi:mcp fi)aU rcm~tn ,in tbetr banns to 
pap )Legacies wttbaU ; t\)En in (ueb a ([afe fo~ rpis, a '!yuit Is p~op£rl12 to be tbere 
in tbc ~pfritual <ltourt, but not m t1)£ fidt llCafci becaufe tpere it is meerlp tempo: 
fJll: 3\f fbe tlebife was, tl)at tpep tl)ouU.1 fell tbe JLanll, anti bdtotn tpc monep to 
furb fo~ bim, rbis is trpable at tbe 4Common liatn; otbcrwtre wl)ere it is tbar I)ill , ._ 
3feoffcrS' fi)aU feU, an~ t~£ monep to remain tn tbetr banlla to pap Jlrgactes, tbis is A Prohibii:i
triable in tbc ~pirttuall ~()urr, tbis being clearlp l:efta,U1ent~rp, ani) rbts is tbebif: on gra~ted 
lerence; tpc b.lbole <ltourt agreen \nitp bim berein, ani) fo in tpitl ~~tnctpal cafe, bp per Curtam. 
1\)e laule of fbe court, a )§\~obibttion was grantttl. . 

Bookings and Hart' Baa for C aliis 
, .,~ . 
: the PrihcipalI. 

. 
'N" 'Oril, ir~at !n tbl~ cafe a 3\utlgemenr in ~ebt \nas glb£O ffgaini1 CaI1is~b:lbO was N~ta. The 

tbe ~~tnctpa.l iD)ebter, wbo' \nas conbtctetl of )Burglarp , anti tn CuRod ia· fo~ b~lIe p\e~~. 
tbe fame; a Capias ad fatisfa~ienclum tffuen out, a Non eft inveQtlls returneil .. Upon t e Cr~l l~ 
tbis a Capias~ anti a SC,ire facias againft ~ookings afl~ H~rt t~e 113alt, befng ~is ~ure: ~~in~ip:lf of 
ties, \1J\)o, pleai:Jzn tbIS matter of ~tta(nber, ti)e ~onblctton of ~ilrglarp, tb~rtbp Burglary. 
to free anD Oifcparge tpemfelbes frolll tpe faib 31ubgemerit, agatnU Callis t~c )§\~ind: 
pall. • . 

Haughron, Dodderidge, ann Croke. ~f one ~,~ conbemnen fo~ jfe1onp, 31nblcte6 
linn attatnt~tJ, an~. tvis upo~ bisown (ltonfersion, anb afrertuarlls bc p~ocures bis 
par1nln : t~.rs .an-alnner Ofl)IS, fi)aU not be ufen as a fi)ift, to oufi anll tJefeat otl)ers 
from tbelr mft llli,bts, ,tbe wpicb fi)~1~ not ~e taken aw~p bp t,bis ~trflifill~f, .tbe wbole ',. • 
~onr,t agreetJ \lereln, c~earlp) anti tpat tl)l11 plea, bp tpe bad" of fbe ~ttatnber, anD The p~ea of 
tcntuctlOn cf tb£ F~m(;tp~l ofl5urgl.arp is not gootl, no~ fi)aU aboitl tbelt fatisfptng of the Ball ru-,. 
tl)e ~utJgement ~atl agamft tpc ~ti:lcipal, al1ll fo tbis tpcti' lfJlea ruleb bore lip tbe led to be bad. 
w})ole <!ourt. • 
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The KIN G_ againft Cox. 

I§I!£ an 3\nbhtment fo& a'fo~ttble en~ri!~' GeorgeCrok~ took (f~ttptiong to quafi) tpe 
3!till)ittmtl1t~ fOl- tblit in t~e conduft!)n fbH£.of~ (.m~H1u fone) &. comra coronam, & 

pacem !regis, 11$ omiUt'O" t~e 3!n'llittmcut being (foKtimdine, &. potentia magn:J~ b~u no 
rnanufuti aUiOJ~ becBlUft t~t ram~ nm1Jl taken befo~t out lu1Uc~ (If i0eare ondr ; a1[(» 
it tnl)t~ not appear upon wbllt .!1tatutf tbts 3/nbuttmcnt Wel'l3 faken.) tbtr~ being tttlo 
~t[ltu~eli: g:~e wboie ~(Jurt dellf.of opinion, tbat tpc 3!ntlittment roag not goo'O 1l 

tmtl fo bp tbe rule of tbe' iJtourt, tbe fame waS quatlJ~'Il aftertoarbs, (S) 1lI:~e 111ft ilaE 
IOf tbe itum. PauX Croke mobtb tbts ®rro~ bp wa~ of ~tepthm to tpc m~e 

j[ldiflmem ment, f(l;t a fo&dble tntrp, upon tbe ~tilture of 8 H. 6. becaufe: tt nib not tOl1dunl! 
qUl~llie~, pell tbts to be contra pacem, anb mobtb fo~ a ilmdt (lfM\cnttutil)n~ bJptc~ t\le tlj;ourt 
OdT£am, 1oo[l[lil:l not grant~ being tbe iaft bu!? of tbt grunt. . 

Genner Plaintiff, againft Lucking 

Defendant". 

.Entred HilL I I Jac. B. R" 

Rott. 499~ 

Arri Atl:iOlIi'J OI( I jf2 am £1tlt[nlnD)f ~Obefrlafrlt;j t~e faUlt: being b;;ougpt fo~ ~!oming JLllnt, luplcp, 
~OI11e?31fill~ fOlf lroa~ nlOt NUpfl: iaitllOil\ihlin fl)~ lDa:nure~ tontnu!' to bls ([obnmnte; 
~~~~!~~ Iamdl HaughtoRl, 3lf 31 Ml unto (nne aU m~ ii:U1lOll eNuper) ill t~e m:ermre ani) ocrupa" 
jplowe«:l. 'J than (If 108. if tbtp hlier~ in \]1& m:enun~ [wentp pears bef(D~e, fpefe ~Lanbg fY~U be: 

fillltD to ht l':1 Llper, tn bus 1Lermre anti ocwpa.tion, ~nl) il)aU well parG~ 
Dodderidge. ;f[~e tOnd~ .quelfiou in t~Hi Iltafe h~w wbat number of ptars {baH be 

f/litlJ Un be (N u per) iail) bobm, wpet~ft tbe !lumber of ][ 19 prers QJaU bt faitn to be 
Nllper, ~~e qtfl)\bJfD1ll'lll1f bd!!!!, ~od ambi',,&c, f[lc~ tanM as lnere Naper) ~atb iJnwn 
f(l~ pi'dh~rto 

Haughton, 'Et~e \lJt~bemnat is, tbi:lr pe hltU no~ 111lofro up ttle crt1pla:nbS'1 to~fc~ wert 
not i~tel p Flob)~i) ; tpt ~iilinttffbtre I)ugb"t to lap /;1l (rda!!l b&faclJ~ (l~ tpe Xittion (If 
~oben/;1lnt botb not ~tZrc he, !lnll t\lts \Ie \)~t\l' not \)erc fo bone: ~\lat conftrurth:m 
QJaH bt miltnt !(If t\lis wO~bJ eN uper) ts to be !C(lnfintrtt'l in fome carll!~ 14 peen'S ijJaU be 
fll1il)o£o bit NuperJj M in [PC cafe offaie of JJ.anb) Nuper in t\le ttmm: an'!) (Icrupatt" 
101f ItDf I. So 20 pears btefo;.tt in bis termrCl fl)ali bt fail) to be Nuper; t'be w\lole ¢i\Jurt 
i!ig:rtlH~, in tbt~j tbat tpe ~hdntUf pere ougbt to ~lIbe la1b a certain b&eacp of robt., 
nanl', (s) tb~t be bab plonH~tn up lantIS, anb fi}zWlen b:l\)a~ !Lantis tobic~ were not Nu= 

J udgemerat: per~ anraU:ih~ Jl~iltlS~, lContnnp to bhl cobmant ; anti tbis ~e barb not bert fo bone, anti 
~Ol' d the 1D~ wH.boLilr tbts [0 ijH~fro!?~, be can ~abe nil caure of !Jetton, an\i) fo [be $)edarBt!ou beit1~ 
q~~re~~t, ~~1· iJ!~'f£ttibe ~erttn~ t~e made of r~e \ltourt tJems, Q)od querem nil c:ipiat per Billam. 
Ifapiat pelf 
1fJJiUam,' 



~ 

Alphonfo; and the Colledge of PhyfitianSl 

in LONDON. 

N' Ota, m:~at as toucpmg t~fs cafe (If SDott(J~ Alphonfo? tobic~ nncnns tbt " 
coUenge of ~~~fittuns in London, W~(l commhtdJ ~hn fo& p&C!ttifing of ~~p" \;;~1]l!lH~g~ 

fiek, was b&ou!!~t to t~e 'l5ar i1p if{ Habeas Corpus; tbt laetum was rean, t~e fame @/$ ~Qr!p?IJ$o ' 

upon t~e rcaning appraretl totpt court to, be infuffUdcnt) no caufe bdng t~eIrttn 
itteweb fo~ pis commitment; John Moor mobetJ rye lCourt f()~ tkmc to amtn~ t~~ 
~etum. 

Doddeddge. (ltiearip t~e ]£{etum pEn~ iJ:l110t gon'll. 
Haugbton Jufiice, m.be qrenfo&:€l til? tpe ~tt are to commit ~im j if t~ep 1.Hl fin~e 

~im to be fauU~, bert tpep babe rommrtteb, ~tm, but not fljd.1I)Cb wbertfo&t tb~p, i)nll 
tpiG tn Ipetr Jaetufn, anb fo tbc JKetUt'n nut goo'O; ~~e court tJoa!lciear of r\]ipmnr~Ci;"1(1!~ 
t~at tbt ~etum lJ~rr. was bab anti infufftcient. "I, ~, , ',,'CU-:1, 

Dodderidge. SIs to t~e moUon mabe fo& t~e amenbment of tpi!l retum~ matte~ ','0
f '~;~';~~)~ 

(If fo~m meedp in a 16 eruro is amentmb!e, but not marUer!Of jfcut, wptctl gozs hi 
wufHf'iradon of t~e 3!mp;tironment fmJJ jfineo ,,' " '; 

Haughton. 3lf ~e llo Natttce in ffg~tl.1 ~ t~en POll ftlaIi '00 wen to maht ifbett~t 
Wllarrant fot t~~ commitment of ~fm,bJ~ wtu lJOe Ill! tpe d!l~t bJJe can to'\!~e Ito!" 
!etlge, but tbt~ tpe!r ~ttum pere is bab, anb b:iitl,1out aU iJefe,nce~, ' ,'" 

Dodderidge. "~e~ are berp weH tJirrettti) tn ~ottg~Bonbam~s rafe " ,Coke 8~ Coke g 
pars~ fo!. 114, in 'W\Jat manner tpep .oUll~t to make tbett return t ~tre wealf agree rb'c. 
tn rpis, tlJat rye return bere is cleadp inftlffictentj 1111b t~erefo&e bp t~e !Ure(lft~e 
court, ilDotto& Alphonfo toas bailen untH tye ne~t :f1term, ibm to appeat'a~atrt, t~e 
court tDtlcdbing tbis to be tpc beft fo(/, ~tm, £0& t\mt if tbet6urt fi}otdl) bif£~arge '10' i:n ~fLf 
~tm fo~ tbe tnfuffldencp.of t~e retum, tPetl tbep mouln p&efentfp t~he phri a'ga'hi~ anO'; I 
commit tim, anti t~en tooultl amenb [peff retunl, anI) make it betttr; Drib fo~' tbhf 
taure, fo~ t~t gOOi) of tbe}lDocto~, ~P tbe rule (If tpe COUl:t,~f \tIas MUfti, but not 
abioluteIp tJIrC~Brgeb of brs 3lmp~Irl)nment~ WillS 

Duport Plaintiff, againfl: 

Defendanto 

Entred Mich. I I Jac. B, &.0 
, " 

Rott. 202. 

,'. 

Ii' an l1rtEou "iIDebt upon a :l80lil~, tbe iroeten'Mnt pitaileQ7,'1'~at ~pe tamebJa~ R R©o~, ~Oo 
fo& perfo&ffifm .. e of ~?'bena.nts, tn certatn 3!ntJenturfs ntal:lcpct~een 't~tm 5l AIll OJ 

but bot\) not plcalJ, HIC H1 cuna prolato tpc lnl:lentureS;lJ fo~tbffS oUli($fon it was Debt l\PQltlJ <:\ 

tRrgZ!;J t~at_ tpc was not gOOb, acco&lllllg to ,n H. 7. ,~{eHai'Vay, f.tf.?pbco i2~ ~~~o , 

em X!tt[On~h b~ougpt upon a JBonb~ tbe !aDl;fmbant KJ11£atJ~l) r~~t !~~ flime r/j'c, 7 ([0 

31 t 
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was <lEt1tJo~retJ, upon conOitlon t~at tf be perfo~mEb certain <!tobenants, comainell in 
3lnDenturts betbJzEn t~em; in t~is cafe t~e EDefenOant flJall be enfo~cell to il)ehl tbe 
3lntlenture, ot!JerbJiCe b~ fi;aU not be recdb~b to pleaD perfo~mance of tbe <!tobe
nants,~nb fo~ tbat te is p~ibp to tbe 31ntlenture. 

Coke. 9:pis is a cl~'at fault, anll bJit\Jout Oefence, fo~be ougbt \Jere to babe 
pJealleb in tbis manner, to baut ,1\Jewetl tbt 31nllenture, anb to babe fatO, Hie in cu
ria prolar. t\Jls eJceptton to tbe ~lea is unanfwtrable ; tbe bJpoie cltoDrt clear (If 

Judgemen~ opinion, tbat t\Je ~lea is not gooD, antl fo tbe rule of tpe <!tourt wag, Ideo inrrerur 
f~r t~ PlaIU· Judicium pro querent, but bJitp a Ceffat ®~ecutton, unttIl tpe 4tourt il)oulb brttet 
tift, u c• abbtre of tpe e;recution. ' 
r~;"f'-(~'~:; . 
~ ~;f;:.n ~ c.' 

... <;I\\t!.C~~ 

c;,~\'t:';:l 't',:, \ ·"--::'1'.11··1 

DUP~~tt Plaintiff, againft Wildgoofe 

Defendanr. 

J .. 

An Attion of I~ a~ !attion of :Debt upon a 18on~, fo~ rtor perro~mtng of an a~fi),t~t cafe 
debt upon a aPP'earri) to be t\)W,:: tpere betng fome Differences betw£rn tj)e ~hllntdf anb tbe 
Bond. m>efennantj, tpepbtb' a;efer tpemfdbeS to t~e !ilrbitrement of one John Scotr, tn~o 

btb ~rbttnite tpe $)etentlanr Wddgoofe" to pap fucb a fum of monel' unto Dupon: 
tpe lBlatpti~; anO alfo, be I),to awarbWlldgoote, to gtbe fecnrttp fo~ tbe papmtnt 
(If tbis monel' to tbe ~llltnt[ffe, f(J~ tpts t\:le ab;larb .e~ceptel) agatnft as not gooO. 

CJke. 3lLpis arbttrement, as fO [be awarbing of fecuritp to be gibtn bp W Ildgoofe 
¢;, ,('5 c_ • to tb"i'IJlintiff, fo~ t\:le papment Qf tpis monel', ahlarl'Jtb unto ptm, to be pail) bp t~e 

'~ ~efeJlf:Jfint, is a clear. botb awarb, f~ tpe ~rbltnltO;t bp pts awarll, cannot rnfo~ce 
\Jtm to:giPF JtcurttPl~tbe Wlaint,~ff, fo~ tbepa!mtnt oUbis monel! unto bim,; but 
tj)e ~fenllanr, bJ\)o' l~ tP, pap t\:llS monel', mllp bl' \:lis obJn arrent !libe f~cuntp to 

The rule of paptb,ts, but not to b.e enfo~cell fo to boebp t\:le atoarb; t~e wbole ~ourt agree'O \len: 
~;~r;enJ t~, anb fo~ tpis caufe f,~e rule of tbe ¢ourt tn~s, Q.uod querens nil capiat pe" 
71i! ~If; P"' Blllam. 
BIt/am • . ,' "!, .. ; .. !t)"'~ 

~, .... 

Duport Plaintiff, againft Wi/dgoo[e 
, -

Defendant. 

'AD ACtion of I~ an ~ction of bebt tWon a ?Son~, tnberein D,uporr rtcoberell agatnft Wildgoo[e. 
debt. anll \:lab fufridmt (uretl' bJtt\l \lfm fo~ t\le bebt: Gpon tbis ll\ tCoberp, a: Capias 

i{{uetl out againft Wildgoofe tpe EDe(enOant, anb tpe fame feturnetl, anD befo~e it 
bJas ,fileb: 14 Scire facias ltrueb' out agatnl1 pis rureties, one of t\le furtrres, fo~ 
"is Otfcparge, bib ruggeft an xtttfon againft Wildgoofe t\Je P~tnctpa:l, anb ball \:Its 
)l),obP-~ere in ~ourt, ~p~betng P,ere in' (:ourt, to llir~~arge bimfelf of [tJe fnret(:: 

,',:" ~,:(, fl)tp,.~tb mobe tpe ~ourt,to \I,atl! W IldgooL tb~ ~~tnCtpal beltbertb tn <Ierec"tiol1 
"';: " ' fo~ tbe ~ebt of Du p,orr, , an)) inllifc\lflf§e of btmfelf,,' tn regarb tblttf \Je fi)OUUl 

bie befPre~e ne;rt ,I:erm, becoull)nOL pleab t\Jis to tbe Scire facias, bur be t)oulb 
be tbrn c\:largeb Witt) t\le .f.!Debt; ani) fo t\lis being not to be btnpeb unto \lim, be

ttl.!! 
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tng but u~uretp, tberefo~e acco~tJtr.lg to piS' ~~aper, WiIdgoo[e tpe ~&tncipatbJas; 
b~ t~e laule of.tbe ~ourr,commtrtel) In executton f'?~ tpe nebt of Dllport : lSut note, 

, tput Dupoft attl not mtenb to p~apt~e 1150tlp of Wl!dgoofe,to be commtttelJ ttl e;r~: 
cutron fo~ ~ill ;roebt, tbougb p~efent In <!tour.f, but pte purpare was, ~o .pabe pat! !JIS 
(uretp in erecutton (0& t~e fame; anti fo~ tbr.a cau(e tbe furetp, p erce(~t~g fo mue\) , 
anti bp wap of p&£bentiotl, nib (J~ing tbe boilp of WIldgoofe t~e ~~tnCfPal tnto tbe 
~ourt, anil fo~ bis olnn bifcbarge, p~ap.etl to ~abe pim commttteb ~n e~ecu,rton fo~ 
tpe i\J)ebtJ.,ilnl.l t~ill to be tnexonerarione ofb1m, berng bhl f~retp ; anil t!)[S beIng The. princi
concetbebro be 111ft anil reafortable) b:Jas fo granteb unto btm bp tbe<ltourt, anl:l pal In Court 
DllpOrt tpe ~latnttfftnBs enf(}~cei)' tip tVe ([Court, of nec~rsttp, to p&ap t~e )5ob1? of a~:e ~rayer 
Wildgoofe, to be ,bp tl)e ~ourt committeO in <lErecutton fo~ pis 3Oebt; ani) [0 be ~om~it~~j9 
lIiO, anb b~ tp~ rule (If tpc <!rourt', WiIdgoofe was fo comintrteil acco~l)tnglp : in ext;(:l!ti; 
SI:pts bp ttm~ of obferbation, pow a rurtt~ map tlifc~~1rge ptmrelf from t~e <f1ec~: on, an~~~he, 
tlon ',. ,',' " . ' " ' " 'Surety dJf~, -

• ,,', charued.:, ,:',~ 
L J .tt...~ .... 

Laik. Plaintiff, againft Emme 

Defendant. 

'A~ .0:£tton b~ougbt hp tbe ~Iafptiff, as'<lS~ecuto~ of I. S. agatnft .t~e ;JD.efe1J= Ail Afrion by 
, lIant, anb upon tbe/J[rpal tbe'lDlaintiff b~cHme ffion~futt~, IIyde motJib an ~xecutor; 

t~~(\t(lUrt to ~abe colts fo~ tbe ~efenll~n't,~be Wlafntfj ~emg ffio~,,~utt,.upon tpe :~:~n~t~?~ 
~tatutt(lf ~ la'e. cap: 3-, ~I)ere Utn~p .0:ctlOn 6~ougbt" 'after appear.a1Jc~ 'of fbe Scar:of4'jilc. 
WtfentJant, tf tpe :@Iamtdfbe ffion.futteb, o~ a mlertlttt parsagatnft ptm, .tpe ~e. cap; 3. &c. ' 
fentmo! to babe 31utlgement to recober pis cofts. " " " } , 
, ~o~e anb, tbe reft of !be 3!ubges, tn tbis manner anf\neren, ~bat a:cto~binJl 
t(l Oll¥: fo~m{r laUles, tbe ~£fenOant in tpis cafe is not .topatJe cofts b:Jitptn, tPfJt 
~tatute, fo~ tpat tpis ~tat~te patp reference to a f(t~~U ~tatute"m~l)~ ln~, ;.,:;:,,:
time of ahueto E1ll. blpere. In cafe (Jf an ®Jecuto~ ~lamttffe, ani) becommy jliOl1= < 'l, '. ~'r;J"t( 
fu(reb, no ctolls Il;IlIl be ;Jlben to tbe ~efentJant: ~ni.l fo (a~ l\1an Setunqar y In: , " " 
fo&men I~e €ourt) batp been ~be ,conftant courre, anti fo batp tl)~ 9Dpinlon been of The Plaintiff' 
all tbe 3!unges (Jere befo~e tbls ttme, becaufe tpat b~ tpe fo~mer ~tatutr, in fucp an. Executor 
a (]tare tpe $)efentlant was not to patle rolls, anti [0 not to patle aor COils br tf)ts ~e.ln~ Non
latter, ~tatute of 4- J ac. cap. 3- tupfcb patf; refetence to.tpe fo~mer; anti fo br tl)e p~;ec~~~tp~~ 
rule (If tl)e lJrourt, tpc t0laintiff in tpis rafe being ~£In:ruttel), not to par aup toltra rnriam. ' 
to tpe SDtfenbant. 

Sir Thomas Waller Plaintiff, againft Hanger 

Defendant. "'I· :;, 

An Informa
tion for Pd· Iifi an lnfo~mation fo~ ~~ifagt, fpe €(lurt tuail mobeb tn tpis carr, tpat ~tr Tho- fage, &c. 

,mas Waller tbe 31nfo~mtt mas be~b, an~ tberefole p~a?etl tpat tl)e 31nfo~matton ~ ~~~~/:. 
mtgbt ceafe, an~ no furtper p~octel>tngS to be bab tperem, tpe 31nfo~mer beIng to 138• p :J 

~a\le part 'be rem. ' Latch. 26r. 
Coke. 3f tpe ~tto~n~r~<seneral fo~ tpe ,lIting info~mll ffgainft one, anti this Calth. H· 

matter p~oceet)s unto a )li)emurrer ; afttrwarbs, J}anging tpt~, tbe Ding's .0:tto~: MAntes I 34· 
"1! i o. 32• ,;)\ :a nep 

"~ 



------------------~--------------------~------------~ 

Termin. Mich. 1 1.- 1 ac. Part. II. 
nep I)lei, t~is gl)emurrer notp not tlie bJir~ ptm, but tbis tl)aU p~oceeb ann go Otl ; 
but tf one bo tnfo~m fo~ t~e lIling ( as an~ one map fo n~e) if a ~trllnger info1-ms 
fo~ fpe ming, anb bies, ~angtng t~is 3!nfo~mation, tbe il1ing betng part~ to rbe 
fame, tpis 3nfo~mation, bp t~e beatb of tpe 3!nfo~mer, 11)a1l no~ faU to t~e grounb; 
upon fuc~ an 3!nfo~matton fo~ tpe laing, tpe 3!ul1gemEnt pEr~ IS to be; Ideo cOl1fi. 
deratum eft per curiam, quod dominus Rex recuperer, anti tPIS is cl.ear, anb tpere. 
fo~e' bere tn tpis cafe,notbJitpfianbing tpat ~ir Thomas Walle~ botl> tnfo~m b~r~ as 
an £!Dfflccr, anb jopns in tpe ~emurrer ptmfelf, ~nb In ~IS ~mn name, pet tbe 

,~ ~ :i; 3!ubgement tn tpts cafe ts to be giben bp t~e <!tourt, not fo~ _If Thomas Waller 
. : tbe 3!nfo~mer, but fo~ tf)e Jaing; anti tberefo~e, n(ltmtt~nl1nbing @at t~ts care \Jatb 

t'ltedeath of been. arguell bere befo~e \lp tpt 3!Ul1ges, tn \u~ic~ Xlrgument, t~ep mete ilibibetJ in 
thdoformer ~pinton, (S.) £mo agalnft tmo, 'I?et in regarb t\>l1t tp~ee of tbe 3!ubges nom in 
!l~_a~ethe ~ourt babe not arguetl tpis cafe, tl)£refo~e tbis cafe (jug~t nom to be argueD pere 
l~n:m.'tt!ou) agafn, anb arco~lling to tpilr, b~ tpe rule of tbc (Jtourt, a time mas giben fo~ t~e 
~~ di~lC-:rt argument of tbis cafe bere again at tye 15ar, QlOd nota. 
for Argu. 
memo 

Spring and -- Plaintiffs, againit Barret 

Defendant. 

An A6tiOll I.:@ an action UPl1n tbe cafe fo~ a !li:rober anb tontJerfion ro~ certain <l£)oobS, upon 
upon tbe Non calp. plealid), If berbttt w!S giben fo~ tbe :JgIlatnttffe. , 
cafe Jor it "y inn' mobro tbe (]tour r In arreft of 3!utlgement, fo~ t\JdlDefentJant, tbat tpc acti: 
Tro~er and on is b~ougbt bp tWo ~J atntiffs, fo~ conberting of tbefr goollS) ~anging tobtttJ 
cOliv~rfion. ruttf, anb befo~e lUbgement, one of tbe l&latnriffs tlffS ; tbis matter Ull'lfJen in :ar: 

reft of lutlgement. 
Coke. 9:bis is ·no raufe at all to ~rren tlJe 3!ubgement; fo~ t~r.p mere t\Jegoobs 

of bot~ of t~em, antl bp tbe beatp of one of tpe :JgIlainttffs, tbe goo lis, anb affo rbt 
ludgement ~ttion fo~ ,tlJ€ goollS, rurbibrs unto t~e otper; tbe tn~ole ~ourt agreeb peretn, tbat 
by the Co~rt tbls beatp of nne of rbe Wlainttffs is no caufe to anen fpe .3ubgemrnt, anb tpnefo~t 
f?! the Plam- tpe aute (If tpc 4I:O"rt 1:l.laG, quoaintrerur judicium pro querente. 
tlu. 

Simpfon Plaintiff, againfl Powell 

Defendant. 

Anaaionup- I jJi an ~ctiolt upon t~e <!tare fo~ not perfo~ming ofa ~~omire upon Non afl"umpfit 
00 the caCe pleatJell, a mIerbict waS fountl fo~ tbe ~latnttffe. 
fo~ a Pro. Hedley, flWobeb tbe ~ourt in Xlr~efi of 3!ui)gement, fo~ tbat t~ere is no goob ton: 
mlfe. tltleration fet fo~tb in tug ilDeclaratlon to nItfe tbe :J@~omtfe, tbe ~are appeareb to 

be t\Jfs; a ~tatute mas ac~notoletlgel:l bp tbe ilDefenban[ fo~ tbi perfo~manre of cer: 
tatn lirobenants containetl rn an 3!ntl£nture of iIDemtre bp tbe ~laintiff, mab~ un~ 
to bim, amongft tubtc~ ~obenants, one milS, SlCpat be fi)oull:l not llfsign ober ttJe 
Jl.antJ to anp onf, tbe m~ic~ 4Cobenant pe \)ab b~ohen, bp arst!Jning of bis Jl.eafe 
ober; anll fo bp t~ts tbe natute came to be fo~fetteb, tbe SDefenOanr cben m conn: 
beratton, tvat tbe )gllatntlffe ~oultl fo~bear to fue ~tm upon tbe fatb ~tarutt .. fo 
b~ohen b~ tbe afatgnment, be bIb affume, anb p~omife to pap ~tm Co mucb,rbe mpirtJ 
~~ ~atp not patb, upon tpi~ tpe Xtttion b~ougpt b~ tpc plarntiffe, anO a ber-

I nttt 
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llttt f{J~ ~tm agatn11 t~e i1DEfentJ~nr. ~t was ~rgetJ tn ~rreft of 3!utlgemenr, [bat 
t~ere was no confineration to nnfe tbts p~omtre, In r,egarb tbat t~e ~tatute bat~ 
not appear to be fo~£dteb; fo~ tr {snot beu il)&wetJ, In ~e ~eclarutton, bp tn~at 
tonl.iepance ~e bab afsigneb ober bi~ <lFtlare, b~tng onelp la~tJ ~fneraU!\ t~at ~e bab 
afstgntb ober bis <l!;11ate, but botb not lYe\1) bO\1); lI~b fo In confiberatlon, !btlt be 
tDouU) not fue a JJtatute (being not fo~fetteb) be p~om,reb to pap blm fo mucp, anb 
fo tbis ts no goob confiberation., . , 

Coke. Stpts is £learlp a gool) \lI:onliberatlon, anl) tbe m>eclarat-lon gOOI), not\nltU= 
lanbtng all tnpiCb ~at~ been ob;ettell again11 it ; fo~ tbis IS fo laib in tbe SDeclant= 
rioo, but as an tntlUcement oneip to t\le ~ttion, anb in contineration tpat tpe :@iain= 
ttffe woulb belap a ruite be ban agail1ft t\le ~efentJa1:tt, be tl)oull) p~omtre to pap 
"tm romuc~, t~ts is a gOOl) conliberation, beCRufe be batp a benefit bp tpis; tbe 
ca:ourt all agreeb \nitb ptm bertin, anb tb~t tpe j@iaindtfneebs not to tl)etD, tnbar 
cmftate tnas conbepeb ober., no~ pet ~otu) o~ bI? tnpat contJepance tbe fame tnas ar~ 
lignell ober, fo~ tpat tptS allegation, is but as art irtbucemenr tet tpe ~ttion. 

Coke. ,.ere pou ~abe p~omtreb, in ronfiberation, tpat tpc talafnttffe hloulb not 
rue pou, upon t~is pour ~tatut', being fo~feit~b, to pap btm fO, mucp ~one~, fo~ 
tobicb papment, in an ~ttl(ln now b~ougbt agatnft pou, pou ou§Vt not now to t'efo&t 
to tbts, as to fap t~ilt tbt ~tatute was not fo~feittl), in regilt'll tpt j§llaintitfe batp 
not Q1etneb fpectaUp, bp tnpat conbepance tbts was afsigneb ober; but generaUp, 
tbat it toas conbepeb aber; fo~ tba.t poue p~omite to pap tbc 101aintiff ro mucp, if 
~e futs pou not upon tbc JJtatute fo~ b~ea.cb of €obena~t, tbis is a t1frett ~Omit41 
tanee bp poor felf, tbat tPt~tatute1:n~s fo~fetteb; anb br~ fo~bearance to fue tbhi, 
bas tbe grounb of pour p~omtrt ; tpc \lI:ourt tuas aU cl~are of opinion, tbar it) e ;'t= Judgement 
tiaration anb confiberation in tpe fame erp~elTeb, ts gootl; tbat tbe 10latntiffe bat'l by the Court 
juft caufe of ~(tion, anI) fo tbe :mule eftbts ~ourt lnas, quod judicium intretur pro f?r the Pl~ 
(juerente. titre., , 

• 

Tompfon ... t>laintiff, againft Withers& 

Defendant. 

IjIi a mrit of <m'rro~ to reberfe, a 3!ubgement giben againfi pim in 'be c. B. tpe A Writ of 
cafe appeareb to be t\Jis, Withers clatming alleafe fo~ peats unDer 1.s. 11:>\)0 bJas Error, to re· 

tenant fo~ ltfe, commenceb a tuite agatnfi Tompfon, anti \Jab a t1£rbitt, anti lubgc= verfe '!Judhg~ 
t · :IKIII't f 111: b h' r: ,ment 10 t e mtn ) a IIIIPrt 0 'll'trO;t ~ougyt to reberle tbis 3!utlgement, anb fo~ QErr(J~ afstgn= c~ B; 

tl), tbllt t\)e m>eclaratton tuas not gonll; tpe Xlction being b~ougpt .bp \Jim as a llef= 
fee, of a m:enan.t fo~ ltfe, anb botp not in bis 3DtcIaration aberre t\)e life of tbe 5te= 
pant fo~ ltft bls Jl.etro~; it bJas urgeb, tpat tbe m>eclaratton \;oas gootJ) jfo~ it is-
t\leretn ret fo~tp, t1)at be bab a lleafe fo~ pears, malle unto pim bp I. S.lletreef(J~ 
Ufe; anb tpat be \na~, l1nb 11m is potreCfelJ; anb tpis is goob hlttbcut anp otver a: 
berr.ment of tbt, Ufe of tbe ILetree fo~ lif~, anb (0 is 13 &: 14 Eliz. Dyer. fol. 304. I~. 14 EIiz. 
plaCitO 52. tbe ltfe of a :@iIrrO~ 1Letro~, not ew~et\p aberretJ, but bp impUcation, anb DJer.fvl.~o4' 
t\Jts gool!, as to fap, ~od fun, & adhuc eft feifitus, ant) tpis belb to be gooo, anb placito 52. 
fu{ticlent, anJ) fo tn tpis cafe. 

Coke chief J altice, ~bts cl~adp is it gOOD anll rufficiertt abtrrment bp impUeaU= ~verment ~f 
on, of rpe life of tbe JLetro~, It is bere fet fo~tP, t\lat tbe ILeffee tnas, anb nUl is lIfe. by imph;; 
potrttrtb; anb tberefo~e tbe 1L£tro~ ~uft (I.f necefsitp be libing, otbtrtnife be coulb caClOD. 

not be potretTeb; tbe ~ourt agreeD knttb brill beretn, tb,at tbt8 ii no (lJ;rro' here be· J d ' " 
• g ' 1'0 1'0 Ii f~ . b t b ' e' Y U gement !1 a goo.,. an... u uctent a errmen P ImpUcation, of t~e ltfc of tbe JLelTo~; anb affirmed pet 
(0 bp tbe Jiule of t~e ~ourt, 31utlgnnent was affirmeD. Curiam. 

The 
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The KING a2:ainft Vnderell. 
" D 

The l{] N G ~gaina Phillipso 

All! li[Jdlia:~ ~o b:ia!!ll til!rntli(tel:1 fo~ tbe butIl)ing (If ill (ftottage, pro habitatiofle, contra£! 
mem ~tat, (jf to tpe ~tatutt of '3 I Eliz. capite 7, e;rteptt(Jn~ tahen to qua!.1;l IbIs 31n~ 
3~EhZ, tCalJPD bW:meil[, dye fame bting to& builDing II <Jtottage, pro ba~irari()ne; anI) it (1$ not 
~ro O~~ft~;iaQ ij}ewe!]~ t~!lt anp one nib tlb:1eU in it; tbe~ourt dear (If opfni.on~ tpat tbc j1u'i)tit~ 
?Ie notlliewQ ment b:H'i$ g(ijJO~ anll fufficjgnt, rye r~me bdng om:!p fo~ t~e budl)ing of t"ye qt9r" 
~~~~. . 
«1!welt iill ilt. 
:lI[j]diB;melil~ 
per ('uriam, 

Pole Plaintiff, againft Godfrey 

Defendant. 

Entred Pafch. 12 Jato Be R" 

Rott. 627o 

CliO. Ja!. ~)Ko I ~ a fptdal QlctilOn upon ft~e «afe, b&ougbl: bp tbe :@Iail1tiffe, agatnfi: tbe m>eftn~ 
lIZ Co. H2ff. nant, b~lng a ~.2i\JJmratlO~, fJl)~ not fmnmorung of iJtUL \1lbk~ lJe lDugbt to babe 
~,Ro8Rep.63' bone, up nmfon of loo~h:p) pc ltlC1S f~rommunf~aretl> anb ro'bttpet tpis Uct\l 
1I ~O.l~;.92' agt1!unft ~tm flO;? tbhl,!II& nOf? !tJoa~ [be quefihm; 3l~ ttJaS tlrg'CtJ" tbat r\Jts Xlctto n ip~ 

JeEP K'l'ot m tbta .<Jl:a:fe~ fo& tPK11 lae:aJon, {vat an £laton upon tbe <!tare lpetp (U~U',. Ll]ut 
fropere tbe ~!am[tffe ~atlJ lCtcl'tbetl a ~empo&iin w&ong, ani) it1ammag~j wbtcp bere 
~re; ~i'tt~ nIj)t~ bp t~ls 3lulJgemcnt of (ffi~tommm\1icahJ[ln hab agaird! i)im. 

George Croke fo& tpe ~l!iRl1tiffe, l'be cafe pere is in ,il fpecmU Qltthm upon t\llt 
caft, f0& aye faIfe rdum, femenct was tlJere gibrn, f(J~ rofis, ani) p;tliCes upon Ibis 
a\mlrli)ft) to lt~e fomn£[' fiOJ& to iuame tlJt partp, 100\)1) bin it nor, ann [0 up rrrafnn Or 

. t~js i)ts n£~lttt, ·lJe !ooflS bllmnifi~l), ~nt) tpig tzt~e caure of tbf ~ilti[ln2 bJptcp ill ff 
l\j;O(l'O anb a: mil cuufc. 

Coke 
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Coke chief J ufiic.e. 3!f a ~omner, o~ ,m !appariro~ 1)0 make a faIre rerurn,bp rearon 
of wyicp, (jJ;~communtcation follows to rye partp, tn tbefe cafes, an Qlet~n Upon tbc 
. €afe \ndllpety, tnitbout aop qu£fiton, becaufe pc yal" no remetlp fo;t tYI.G tn \lI:ourt= 
cn::p~ifiian, f~~ (bat no llammages are tyere to l:Je gillen unto ptm ; bp 'I8 H.6. a ~~o. I g H. 6. 
ptbition fi)aU be granteb, fo~ rYl'lt tpep are not ~o bolb J?lea unIers tr b~ fu~ repara.IO H. 6 •. fol. 
tions of tpe ~burc\J, anll b!? 10 H. 6. t:ZI. plaClto 68. btz. rH. ProhibItIon; plaCIto j. 21. ~Iaclto ~ 
& BrO'ok rite ProhlbltlOn placitv 19' if one,b~ings an a~to~ of trefpas bere, ~Ull is grbi~t~~:pro 
after fuell fo~ tbe fame marter in ~ourr:<ltb~[fttan,a p~oblbttlOn gra ntetl ; fo tbat tf one plac. 3. BrDok. 
be w~ongel) (bere, be tl)aU ~abe bis remetlp fo~ tyls at tl)z common lLaw deadp, anl) tit. prohibiti
l\)at bp a rpecial attion upon tye cafe; fo~ pe can fo~ tplsnt~ong,yabe no ~em,ellP t~Ere, op. plac. 19· 
ann tlJerefo~e pe is to yabe yis remeop bere, anti fo~ t~IS e.rcommumcatton l.»\ltcp 
lPUS pappeneO to ~tm, bp reafon of rpe faife return, o~ fo~ ~ts ~ot ~ummot1tng of 
btm, tpere is no queftlon, but fo~ tbts, pe rna!? ber!? well babe tbls pIS gttion Upoll 
1\)£ <Ita fe, but tbe matter of rpe grentefi Doubt is tpts, rpe (utte tpere tn ~ourt:ai:y&t~ 
lUan, being alletlgetl to be,ill qU:ldam caura defamacionis, anti l:lotp not fprciaUp fi)ew 
tbe caufe \Dbat ir tuas, as ye ougbt to !Jabe bone, anti £0 is ~ 2 E. 4' 22 E. 4-

Dodd~ridge J uilice, tpe £Dlu£1lion bere is, tupetper ,rbls ~ctfon upon tbc ~are 
Ipetb againrt Cucb a fptritual fIDfficEf, o~ not t an gttlon upon rbe ~are IS callell 
actio maglfirahs, anb in Cucb Qitttons,wpere tye~ tjJaU He; anll top.ere not, ryis rult 
is to be obferbr!l, wpere tbere is) dammur, & injuria, offeretl unto 00£', ·tbere fo;t tpis 
Ile map well babe bisSlaton at rpe \lI:ommon Jl.atu, anti rpere are rpe grounOs to 
be obferb£tl, in b~ingtl1g of ~tttons upon tpe «Cafe. ataJlpere tpere is no remet1p fo~ 
an!? tlammage! in tbetr (!tourt, in fuel) a &afe, fo~ tu~ong tbere l:lone unto prm, be tjJall 
\labe bfs ~ttion tlt rpe ai:ommon Jl.,aw, otpernnre tpe lLaw Il)oulb be in tyig bf.rp I:lt~ 
feetibe; an attion upon rpe(Jtafe, tueU lpetp agatnft a ~pirttualflDffjter. 3!f a man 
p~efents pis £lark to a ;Senefier, wbo is abmittel:l, anb 3lnfttturctJ, anb a warrant 
grantetl to tbe 9I>fficer fo~ bts inl:luttion, wbo tlotp refufe; an !Inion upon tpe ([are 
tDelllper\l fo~ tbis, as appearetb bp 7 E. 4. fo). 21. 8 E. 4. fol. 14. & 17. anb pet 7 E.4.fol2i. 
"e l)aty reme))! tpere in tbe ~piritual~ourt, bp complaint tpere matle; ann tbfs is 8 E. 4- fo1. 
a llrOl1aer ~aft t\len tbis ~~indpaU cafe pEre is, anb t\)erefo~ a fanion, in tbis cafe ,14- 17-
\lert, rtt .Qlttton upon tbe <!tafe todllp£tb, fo~ tyts ~tttorr\llell Jpetb agaion an gpf; 
ftcfr of rbe ~pirituaU <1toUrt, ropere be yatp no rem£tlp fo~ tpe w~ong tpere none 
~im, as to tbe manner of it, tnpetPtr tpe ~ourr patp 3lurHtlittion of rbe cBufe o~ 
not, rbe flDfflctr tatb pere mabe a falre return, anO tn tbis ye batb mtftJemcanrn ~tm; 
feU', ant) tperefo~e an ~ttion upon tbe <!tare well Hetb fo~ tpis. 

Croke Jufiice. Jl>p tbts pe batp bere b~ougbt btm in crimen contumaciT, anb \l~ 
batb fufteineb bEr!? mucp llammage bp t\lis, anl:l pe batb no remetlp tbere fo~ rbis, to 
repaire ~tmrelf, anti fo~ tbis caure be map \Dell babe tbis ~ction bere. gs to ~ttion. 
upon tpe <!tare, fomettmes rpe quabtp of tpe perron alters t~e cafe, as to tpe pabin~ 
of fucb fictions, tpe part'p peccant, is tyere punifbeb, pro [alute II 111m x, but not 1'10 
damno, yere tl)e ~ttton; as it is b~ougl)t bp tbe jplatntiffe, well lpetp, anb ye ougl)t 
to \H1be pts 31uogement. 

Hwghcon Ju{~ice, agree'O l)e~etn, tl)at tpe ~ttton hlelt Ipttb; bete jg a hl~ong bone 
unto tbe jgllafntltre, anll fo~ rt)IS ye otlgbt to be remetltel:l yere, rpere being no rfme~ 
bp fo~ t)tm, tpere In tbat <!tourt. 3lf tpe ~are \nas fo~ a matter ·of Non fdans in 
tbe Cleccldiallicall ~,ourt, no ~ttton upo!' t~e caCe lpetb fo~ tl)ts, as fo~ not making 
. of a return, wbrre no bammage ts ruftarnetl. 31 agrre, tpe ~~re rememb~eb, fo~ re: 
fufinll to tntlU(t II (Jtlark, befng p~efentetl, atlmtttetl, anti inftttuteb, rbat aU ~ttion 
upon tpe cafe me!llpetb fo~ tpts Non fefans, but pet, rpis is not fo grneraJip to be ta:: 
ken; but fo~ tbls w&ong, bone to tpe 101aimiffe in tbis cafe, pts ~ion upon tbe 
cafe well lp~tb. as to t\Je manner of tbe X1ttton, as it is prre b~ougl)t anti fet 
fo~tb in tbe iIDeclararion; tl)e <1t,ourt ougl)t to babe 31urtftlietton, o~ tpe ~ttion upon 
t~e c~f~ ~pe b .not; fo~ rpm all IS cora~ non judice, anb t~e fubrequent ®rco.nmua 
nrcat~on Is bottl; t~e matter ~ere conlitlerable is) w~et~tr tpis be bere ruffidmttp 
lato, o~ not? 
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Coke. 3lf ali tbe p~oceeiJtngs t~en:: baO been coram non JudICe, no .anton UP< 

tin t\le caft coulo t\len \labe been matntaiild), fo~ if be pan ilDedareb t\lere per a p_ 
peJ)ationem., fo~ fo~ceilb]e taking ofpts goons, In an ~ttton of I)ettnue, aU t\Jis is 
coralU non j udic~, anI) if pe be c1comrnunicat£ll in tpis care, no ~tti(Jn upon tbe 
tafe l~e~ upon rbts (fJcommunkation, fo~ anp falft return ~al)e in fl~\l a ([afe bp 

. anp SDfficer t\)ere, but pere tf)e $)eciaration is, pIO IegltImlS e.xpenfis, & fentemia 
8 £'4' 2~ a. legirima upon tpis gtllen, as 1t IS agretiJ; anI) tp.erefol-e tpe ~ctton is ~U b~ougbr, 
iie:/gards anb Co i.S.' 8 E.4' 23 H'3. amongft oll) ~r. Agards Records, tn a ~~oblbltlon; lnpere 
. 1. one ru~il fOl- a JLap fee, \nprreas ~e ougpt to rue fo~ 3lpt\les, anI) t\lefe betong unto 

tpe <!ccJe{jafiicall ~onufflnces, tpe otper tpere furmiferp, a mod:.ls dedmandi ; t\Jere 
it IS fain. t\lis is fo~ a lap feoe: all,utlgeb, tbat pE \lillb \nell llone, fo~ to b~ing a p~o~ 

.ptbtuon, fo~ t\lat it \nas as a @Iea, de .Jaico feodo, t~ep map fue tpere fo~ m~nep, anb. 
tbnefo~e a ~~o\ltbitton ltes, 8 E. 4' if one fues fo~ tft\les in ~tnt1, o~ fo~ a lap fee, 
wben \le \lat\> a modus decimandJ, tD\let\ler fo~ tpts an ~(tton upon tpe rafe Ipet~, 
]Is fome\nl)nt to be boubteb, \le cannot fue t\lere fo~ a modus, If tlJep patenar <irQ: 
nufance of it. 31 agree; t\>at an $1etton Ipetp againft t\le Xlrc\>iJcacon, fo~ \le is tpe' 
fpirituall ~\leriffe, becBufe tye ~tnifie.r ts fpirttuaU, bur tpe t\ling is tempo~all. 3{ 
agree, tba[ fo~ a Non ferans of a fpidtuaU matter, no ~etton upon tpe ~afe Ipel'(J, 
but otper\ntfe it is, \nbere tpe part! bot\l recetlle a \n~ong (as it patb been obfer~ 
bell) but be it fo~ a misfefans, o~ fo~ a Non fefans, if no llamlnage bp tbtsbol~ come 
unto tpe partp, no ~ttinn upnn rpe cafe tpen l'eetp fo~ tbis, neit\ler fijaU tpe part!? 
1)a1:1e . anp ~ttion upon tpt cafe againft!pe ~rcpbeacon, no& pet agatnft t\le ~rr\l= 
btfi)QP, fo~ refuraU, &c.lJut a Q]are ImpedJt, alro no action upon tpe <tafe litsfo~ 
Cuing in tbe Clecclefraftical <!tourr, pro laico feodo, \nbere tbere: \nas a modu_s deciman-

. di, fo~ refunng to tntJUtt) bp tbe ~rc\liJeac9t1, an ~ctt(Jn uptlll tbe tJrafe I1£s, ro~ untiU 
t\lts lae bone, \le cannot make a Jl.eafe, no~ PEt nIn \l~l1e anp of tpe tempo~al p~oftts 
of tbe Ianll, \nbfc\l is a \n~ong to pim, anbtberefo~e fQ~ i\lts caure, an ~(tton upon 
tbe <!taee Ipetp, be is not e~commutlicatel) tbere, but o~elp a QWI1arran,t to ~enounce 
tbe fftme) anI) tpeR be is eJcommuntcattl:J. . Doddendge agreell \tIlt\l "\JIm pere: 
tn. '. 

C?ke. ])1' 5, E. 3. tpe 3lubges of tb~. €ommon Jl.q\n, are 3!ullges nf t\le QE~com: 
muntcatfon, tbls <!tourtbere bat\l a ruptrto~ power, tbere is no 3lubgement rpere 
gtberr of ercnmmunrcation, bur P~ocfs()n£lp tpere atoarbeb to benounct .rtfll. 31n 

5 E 3· tbfs p~hlctpalll[aft, ! f)e <!tourt all agreetl; tpat t\le ~latntiffe, fo~ tbis wlong bp \lim 
J~dge~en~ fuflainetl, bab jult cBureof ~etton, tbat tpc Slttion upon fpe cafe pere, toas well 
l~:~f:r ~h: ~~oUgpt, tbe ~eclaration goob, anb fo tpe laule of tpe~ourt \nas, ~od judicium 
PlaintHfe. mtremr pro querente. 

• 
Hau/fey Plaintiff, againft Carpenter 

o ' Defendant. 

·Entre_d Trin. 12 lac. ;B~ R . 
• Rott. 100S. 

~;~lS9. f I:@ an ~ctinn of ilDebt UPOll a !Bonb, upon Oier bemanbeb, t\le conbitton appear. 
debt u~~~ ~ en to be, fo~ t\le papment of <!tpni)~ens po~tiong, \nben t~e!? marriEb, o~ came to 
Bond. tbeir 
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t~etr full age of 2 I pears. 3!n an ~ttion I)f ~ebr fo~ non=perfo~manc£, tpe ilDe= 
ffnMnt pleal:la, tpar pe \Jal) paltl tpe fame; cum, & guam CItO, tpep came unto t~eit 
fuU age, generallp, hntpour {berolng pow, upon tbls :@lea. " " 

George Crokell,emurretl tn JL.a\n, beCBl:Ife I)e bat~ net t1)efuetlln bls plea, wpen 
tptp came to rpeir full age" anll mperi be paio tve fame, tpe pa~ment befng to be up: 
(In requ£ft. ' 

Coke. iltbis ~lea pere is not goot!; ro~ tbe cBufe aUebgen, generaU~, II l!llea is , 
not fo firittlp to purfue tpe conilltion, eben? ~lea, wyic,p ts not I1fuable, is bal). 22 E. 22 E. 4 .. fot 
4. fol. 25, 26. ~tr James Harrington's cafe, tf a man be to mate unto anot~er a goon ~s, ~6 SIr %. 
ann fufftcicnt releafe, in an fattion of BOebt b~~ugpt, p::: pleans" lbat pe patb bone C:;:'lDgtOD.1i 
tbis generaUp;tyts 15 rio goob ~tea; bur pt ougbt to tl)tln pow, tbat fo it map appear , 
to tpe <!tourt, wpetber tbe fame be gooO, o~ not, anll fo is 22 E.4-. fol. I S· anD foJ. 22 E. 4. fol. 
40, 41. in tpe 1Lo~n LIfles caft, it fa a goob Jaule to be obfetben ill m>emurrer,(f, ai- IS.~fol'40' 
mapes to 1l)£m tbe eaufe of tpc Oemurrer, as bere tbe fame is e~p~eff£l)~ . tiil~s e~:/ed 

Dodderidge. 3lf (~ert pall bten ci Dap certain fet oOUln tn tbe wntJttion, tben to . . 
pleab papment, fecundum formam, & effeetum cbarta', tbis ~ltb been nootl, but not 
as yere tpe ~fea is, tbe time beh'lg ui1certal~, anb tberefo~e ~e ougbt bere to paUe 
l1)eb:letJ in ~ts @Jea tbe time wben (\l£)! Clime to (be age of 21 pears, anb wben be , 
paib tbis mouep, t\Jis ougbt to babe been certainlp !yewell in tbe ~lea, tPllt fa uport 
tpts, t{fue mtgbt pabe been taken, be ougl>t to babe tl)ebJfll It)bti matJe tbe otu, aun Judgment 
!lom be parp perfQ~meb tpe fam~, tpat fo tbts map appear jubiciallp to t~e ~ourt, giv~n for the 
tnbetper well perfo~men, o~ not; tbe <!tourt tbas clearnf opinion, tpat t~e ~lea p~al~lffb! 
!lere bn'lS not gooll; ann fo bp tbt ~ule of t~e ~ourt" 3!ubgemtnt wa$ gtben fo~ t e ourt, 
tbe ~Jatntiff. 

/ 

. . 
Nichols Plaintiff, againft Catfey 

Defendant. 

I :@ an zalon upon tbe <!taCe f~~ awilo~bS) upon Non cufp. pleatleb~a bfroftt toas An Aaion 
giben fo: tbe talaintiff. upon the c&tk' 

George Croke mobeh tpe <!tourt in ~rrefi .of 3!ubgement, tbat tbe too~bg, as tbtp for words; 
are lai~ in t~e ~ecl~ra~tot1, are not Xiai(mable, t~e cafe appeareb to be tbis; fbc 
~18fntllfe laEe£{ tn ~lS iIDeclaratton, tbat ye bio tHrdre plmfelf in taculta[e emen;,. 
~i, & vel1dendi, tyat tpe !lOefenbant nln fp,eak tpett ~C~IlS to tbe iSlainrtffe (S) 
Thou art, a Bankrupt, ann 31, babe manp ~;ltn~tr£* to~ It. ]t toas Urgell, t~at t\le 
iiDeclaratlon \nas not loon, ~eca~fe ~~ ba,t~ .not l1)eweb mberein, tbiit pe fuas a ~£t. 
cbant, pe oug~t to fet fo~t\l 10 PIS ~ecl!ratton, tbat be was mercator. 

Coke (hie f J ufiice, tpis is after a tlertlict: founb fo~ tbe ~Illinttfr, wpiCp is dictum 
veri~ati s, ann, tprrtfo~e~o arrefi ~ 3lubgement, tn rucp a car~, tbere oug\Jt to be 
gool) anb rufficlen~ matte,r ll)etoeb,; It fi)aU not be pere intenDeb, as toJ: yarp been 
lIUebgeb, t~at p~ ufetl tblS facult~. as a rerban~,; but as H is pere ane~gei) in tpe 
)l\)eclararton, . it .I~ \t?eU, anb rufficletlt; tye tnpole €ourt~greeb peretu: anot~er 
matter mabel), tbat pe oug~t to aberre, tDbat goobs be paO rolb. . -" 

Coke chief J uflicf, &: tota OJria, tbts is not at all material1, tbe to~oIe <ltourt Indlt1:lDcnt , 
agnib bertIn, tbat tpe too~bs, as tbel? art laiD, are attiortable, anb tbe m>eclaratts f;:~~:ci~t 
{In goob, ann fo tbt ~ule (If tbe Iltourt tun, ~uod judicium imr.etur pro querent. 

Kk , Cha/faner 



• 
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Challoner Plaintiff, againft Petworth 

Defendant. 

Part. II. 

A habeas cor- u)@on tpe motion of Yelverton Sollicitor-genera11, fo~ fiap of®Jtcurton, tpe cafe 
pus. appearetl to be tpts. Xllutlgement was gtben fo~ tpe Platnriffe at Brittow, 

f~ecution taken out, ani;) tpe goolls of Petworch were attac~etl, anti tpts roas tn I 
fuite between tpem, fo~ (ompoution, anb a (ontran; to~ ]ron; rpe motion nms, f(l~ 
fiap of <lE~e(uttun, untill a Brtt of ®rro~, ~ere b~ougpt, be 'lletcrmtneb, tpe bJf)tcb 
fi)oultl p~efentlp be trpe'll, anb tf it tpen appear to be againfi bim, 11>e bl~ole monel? 
ijJaU be paitl, anll p~apetl a Habeas Corpu~ fo~ tpe bolll? of PeEworth. 

Coke. ae ~al:1e no power pere to I}oltl ~lea of jo~ratne attacl)ment, b:taure we 
cannot pere noe ]uftice tberetn ; a Habeas COl p-,s, mon Lommonlp bdng p~apftl, ann 
granren, are tpe fubterfuges, to atlOin fpe botng, anb ®;recurton of ]ufiice ; we map 
~rant a Habeas Corpus, tbougp tbere be no ruite pere; but pet tbe granttng oftpts 
IS tn tbe llirert-tion of tpe .3!utlges, we map polb ~lea of tbIs, but] wtil grant mo~e 
Procedencioes, tbm Habeas Corpus~ becatlfe tbat berp mucv vurt pappens to tbe (ub· 
ject, bp tbe granting of Habeas C ;rpas, tbep befng cpiefip obtainel) fo~ matter of D£: 
lap ; we cannot bere in tpis ([afe aptlt pou bp tbe lLab:J, but take pour Brit of <ltr: 

_ ' ro~, fb~ pou pabe no otber remftlp; tpere is no greater 31n;ufttce oftentimes bone ~ 
A habeacsco~~ tbtn papp. en.s bp tpe grantfng of tbere Habeas Corp'l~, tbe wboJe 4tourt agrtetJ b:Jitl) 
pus per Urt~ b - b b " am. - 1m pereln; tip tbe iftule of tbe ([ourt a Ha ellS Cvcpus was grant(tJ, ut tye!? 

tnoulll tJoe notbing to fiaI! e~ecutton. 

Fifher Plaintiff, againfi Young 

Defendant. 

An Aaion of I~ an gctiot'l of 9trefpaCth tpe ~are appeareb to be lpis, it man mabe piS maitilf, 
trefpafs by an antl mane tbe ~latnt.ffbts <IErecuto~; an gbminifiration was granteb to tbe ~e: 
Executor. fenbanr, mbo took tte goobs into bis pahns) .tpe ~Iaintiff beIng <lErcturoh p~obes 

tb~ Otu, anb afterb:larl'ls b&ings tbis Xittum of I:retpafs agatnfi: t\1£ IDefenbant , 
fo~ rating of tbefe bis gootls, ant) tpis bp rca ron (If tbe relation of tbe p~obate , 
bp b:Jptcb It is a tuftl, lIni) be erecuto~ from tpe time of tbe neatb of tbe i:df/lto~. 

Coke. Xlnl) tbe tobole([ourt clear hl tpis,tpat tbz ~ttton of1ltrefpafs pere b~ougpt, 
wellipetb, wttbout aU qUtlUon ; an ClErecuto~ ll)aU babe an Slttton of trefparg,. VI & 
armis, btfo~t reilln,btCaufe tbat be \mtb a p~opertp) bring mane ®recuto~, tpe ([oud 

Judgemen-t dear (,If opinion, tpat tbis ~ction of 1ltrefpafs toeU Iprtb, otber\tlife an ~bmtnt: 
f?r the Plain- firato~ map trIce an~ ®~£cuto~, bp getting tpe goobs into pis panDs bef(l~e pi-obate 
att . of tbe all!llill; an'O fo bp (be 1aule (If tpe (!tourt, .3!ubgement toas glue" fo~ tpe 

~1aintifft .~ 

Anfiel,l 
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Anfield Plaintiff, againft Feverhill 

Defendant. 
, 
\ 

I~ a Prohibition mobeb fo~ bp Noy, tbe care appeareb to be t~is, t~e 10laintift'e A prOhibiti-.
gal1e tn ClEbibence at ft «ournleere againft feverhill, tbat ~e tnas 1I Il~unkarb , OD8.0 R 

upon tpis ~e ltbeUeb againft bim in tbe ~ptdtllaU <toUJ~ ; upon tbis, i'I, Probi~ition ~l. • cpo 
blas p~apell, anb grtJnteb bp tbe <lI:ourt, fo~ ijJlIt no ~ttlon upon tbe <!rafe lIes a: 
gatnft one fOl- pl-Ofecuting a matter againft anotber, in tbt o~btnarp wap anb courfe , 
of 3!U(tice, anb fo ig Curler, and ,Dixons Cafe, Coke.4-. p2·rs. to). 14' b. £o~, 4 parGa 

Coke cbief ju(lj,e, anb tbe wbole <lI:ourt agreeb beretn, fo~ tbat otberwtre, men f. lIil iic. 
6)all be terrtfpeb from p~octebtng tn tbe legaU courfe of 3!ufitce a~ainfi anQtber, fo~ 
pl-Oceebtng tn 1\>1s manner cltarlp, a man 0)1'111 neber be trou111ell, o~ tJe1ell in anp 
ot~er «Ourt. . 

Coke. 3lf one Cemf! to us at tbe Slfsires, aub@etitions to us againfi one, anb 
to babe tbe gtJob bebabiour. agatnft bim, be l1)all neber be troubleD bl? an ~ttton , 
b~ougbt againft btm, fo~ t~ti agatn. 26 H. 8. in Spilman~ Reports, a man gabe 26 H. 8. SpilJ" 
tbib£nce in a ~ourtsll.eet; againfi on~, t~at 1l)e was a ~colb, upon tbhY 1l)e I~belle~ mans ReportJ 
againti yim tn !be ~pirituall Cl:ourt, anb fo~ t~lS a ~~obil.1jtion ,tn~g grant£ll. jf.o~ A Prohibit~ 
\\ man i1)aU not be punitlJeb bp b1ap of g;ttton, upon tbt <lI:are, o~ otberlntfe, fo~ p~o: on gra~ed 
Cecutlng a matter againft anot~n, bp a legall b:lap,anb courfe of Jufttce; in ~pts per mum!. 
pl-itlcipaU ~ilre, bp t~ ~ule of t~e ~ourt, a ~~ol)lbittoll b)as granteb. 

.. --

Freeman and Vxor Plaintiffs, again1l: Freema1l 

'Defendant. . ' . 

1. an !action upon tbe <\tare f(J~ a p~omtre, tbe cafe appeareb to be tbis. 'mipon a I no. Re:p~ 
m?tt~n tn arreft of ~ubgemen~,. upon a ~on .a1fumpfi~, anb a mIerbict fo~ ,t~t 6,. 

l\lalOltffe. 3lt \l.'las urgen,'tbat tpe £l.ttlon be(e b~ougl)t, nIb' not Ite, fo~ rbat tbere I Ro. Abr. 
blas no goob confilleration fet fo~tb in tbe 3Dedarntion, to grounb tbe p~omife upon; ~~'Aru 
a~b fo~ tbls tpe <!tafe \nas, tbar tbe iiDefentJa~t" itl conl1l:Jeration tpa:t tbe ~hdntiffs UP~D the: ~~(~ 
lDtre, wben lYe tuas fole, bl.oulb t~te tye ~latntlffe to ber ~usbanb, be l)it! p~(Jmt;e fo~ a pro': 
to aff~re unto yer (u~b an ®ftatf In JLanb, fo~ ber life, fo~ a ]lo~nture, a(co~bingl~, mile. 
11)e btb take tye ~lllIntfffe to ber lpusbant'l, anll (o~ not perfo~mance of lye p~o: 
mtfe, tyep bIb b~tng t~ts ~ttton upon tye <lI:af~. .' , ' 

Coke, anb tpe tuyole ~ourt, t~is ts a goob (Jtonliberatiot1, to nife t~'e p~omire ; 
ann fo if one fal? to 1I Chyrurgeon, ture fucb if one anb 3! wtll pap pou fo~ tbe 
<li:ure, o~ bellber to fucy ,it ~e~cyant fo mimp ~Ioatl)~s, to~ Wl)ICl), if be botl) not 
pap pou, 31 w!Il,; tbouJlp tye partp p~!lmffing, y'atb no benefit bl? tbis, pet tl)is is ~ 
g(lob conflileratlOn, anb tye partp ihlble to' a\1 9:ttton upon t~e <It:afe (o~ tbi: 
fame. -

CO,ke. 3lhn .act be to be bone to anotJjer, at mp requdl,of lriyicy 3! am to babe no 
bmefit, per fo~ ~bts 3lll)all be cl)a:tgeable, in an ~ttion upon tbe ~afe ; ro If 31 tm rap 
to Bllotper, trehb£r ra mucp to ruc~ Bone, anb 1 wUlpnppott (0; it, bp t\Jit 1 am 

~h2 ~w 
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c~argeable, anb tbis is a goob (onfiberatton, to (barge me wttl) mF p~omtfe, t~oug\J 
Judgemfn~ no btnefit at all bp tbis rebounbs unto me, tpe ([ourt cleer of optnion, tbat in ibis 
~ik t~~~~!. p~incfpaU 4t~re, t~t con6ber~tton wal goob, anb fo bp tbe ~ule of t\le ~ourt, 3\ullge= 
4fft~ ment tuas gdlen fo~ tbe plamttffe. 

Codner Plaintiff, ag~inft Valber 

Defendant. 

Entred Hillar. 8 lac. B. R.' 

Rott. 979-
. 

An Aaion~r I ~ an !attion Elf ilDebt, upon a 28'0\11), upon Oier bemanbeb, tlJe rnnbit1on, of tbe 
feb~ upon a , ]Snnb appearelJ to be fo~ tbe fabfng of tbe .Ialnttffe IJarmlefs, being J&atb fOJ 

on . tbe i!DefenllUnt; to tP1S ~ctton of ~ebt t~us b~ougJ)r, tbe ilDefenbant plta'-I, quod 
hbere, & abfolute exoneravit, Ii prefato bal1io, upon rbi' ~Iea, tbeplaintiffe Demur,: 
ttl) in JLa\t), bec~uri be ntb not O)e., ~obJbt bllb fabeb bim barmlefS. 

Cook chief J uftjce~ .fO~ t~e ~efenbant to fa~ b~ tDlI~ of plea> ~od libere, 8c 
abfolute; I}e \lab I)irc~argeb \Jim, tbis deadp is not goob, fo~ be ougl)t "ere to _ 
coment, fo tbat tpe (ltourt map iUbge of tpe fufficiencp of tue m>ifc\large, tbe <tourt 

l\1dgemfnt all agreeb berein, t\1at tbe ~lell tDas not goal), ann fo bl? tbe ~ule of t~e ~OUtt, 
~! the PI~· 31utli. ement WIlS giben fo~ tbe ~Iainttff. 
un per dwi.. ' 
'11m. ,-

Lovet Plaiqtiff, agaipft Faull{ner 

Defendant. 
" 

Entred Mich. 1"1 Jac. B. it. 
Rott. 264. 

An AOtion Ijf& an !i!ttion upon tpe 4rafe, itl tbe nature of a tltonfpiracp b~ougbt bp t\Je i8laitr= 
~POIl the cafcre ttffe agatnlt tl)e ;Defenbant, fo~ falfelp atculing of\Jtm of ,tgi) i:reafon, befo~e 
10 nature 0 m I 2~' mit 't' ltd aCoofpiraey. t\Je 31ulttC£ll of <Saole;;:IV£ tberp • .;Jjn ylS. ;;over arat o~') t IS a lJ, quo ,f.1lfo,,& I.DJ. 
2 Cr. ~S7. !irioft.', &c. ad generakm gaoler dehberaclOnem, be lnb tbetc accur~ blm of '1gb 
Lat. ~o. iL.reafon, anb wbereof pe was tb£n btfo~e tpem, 'Iegitimo modo acquiecatus. QE~tep: 
~ Ro. Rep. tl0ns taken t(t the ~edaratlolt, t~at tte fame bJas not goon. 
109 v ' 
:01 R~. r. 231. George Croke, 1tbat tbe ~edaratton is goob bp,} H·7. for. 9. lIf 3iufitres 
I Ro. Abr. \Jabe pob:ler, of <Saole tJelfberp, ~nb of Oler.anb Terminer, t\JtP map rvrn well make 
112.~. t~et, Uile a. t~ep tutu. 3 Mana: B1'O;)k tItle Commdflons.placito 24. tye ([om: 
9 H. 1· fol. 9, '. ' . mirsion 
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mtfsion of Gaol delIvery, ann nfOier anb Terminer, are feberal €.ommifsions, & 
Brookes Cales, fol. IO~. placito 474. . Mari;r 

Coke chief Juitice, w~en !OU fap, ad general em gaola: deliberationem ; t~ere ~roo~ ti;. 
tile ~trstons;bdng befo~e fucb, wblc~ ~abe an.olper power, anb 4tnmmtfaiotls, not Commiffioosj 
to be intenDeD tn betpt rame~ 3urttces of <lS'oaleiIDeitbCtp-, ma)?mebbie wit\') tpe &C. 

"tdall (If lD~ironers tbere, betng in p~tf(ln; but 3!ufttc£s of Oier, an~ Tc;:rminer, are 
not to meDllle tnitp lnl:littments, taken befo~e an.otper; unlers tJ)e~ J)abe alf6 a 
.tommtfsion of <l5otle beItberp. 31 netJer pet bin know tn cEfe of ,tgp Si:reafon, aUb 
fo~ tpe p~orecutton tpereofagatnft one, an!? Brtt of4tontpiracp etJer b~ougbt, tper~ 
is nn care in tpe law fn~ t~is, but aU tpe l.0~dioents are pro Felonia ; tPtgJ) 1mrea= 
ron concerns tbr ~erron of tpc IIttng; anll tpere is nu 1500k in law, to warrant 
tbe b#ngfng (If fuep an ~ttion fo~ a p~ofecutton, pro proditione; alto 3lufttcts of 
tpe ~tate, art not to metJl:Ile wit~ matters .of ilrearon; no colour tpete IS fo~ tpe 
plaintiffs maintenance of tpis ~ttton bere b~ougpt. 3!t btll) been aJ)arn anti a firange 
tpfng, if tbe ~obltler m::raito~s, fo~ tpc p~orecuttons agatnft tpem, migbt ~abe pail 
Brits of ~onrpirac~ in cafe of ,tgb 1lreafon, tpere was neber pet feen anp Drit 
(If ~onrpira~, alee proditionh, fuel) a ~z£fil)£Ot, ndtper 3\, n.o~ pet anp otber eUet 
as pet llti:l fee; no artt of tlronfpiracte Ipetp, un!efs tbere be tw.o ¢onfptra:to~s ; 

!il.IIS to tbts, .t\lere t~ no Difference, between tbis, anD. tlJe .care of jfelonp; but tpis 
, rrt of ~onfptracte, IS not allowable fo~ a :@~ofecutlon In care of lJtglJ SEreafon. 
night and J eroms cafe, mas t~e firft cllfe, of an ~ctton upon tpe <lI:afe b~ougpt fo~ 

a ~Qnfptracie, anti in tpat caft It was ~uleb, ttJat"tl)e I6rH of <ll:onfpitacp Jietti 
not, but in cafe w1)ere two Dn confptre; anD If oneip one, tl)£O an ~ctton upon tlJ£ 
tafe, in t1)t nature of a IDalJrtt of 4I:onCpicacp Ipetp j t~is is tbe nrft ~afe pere notv 
b~ougpt, or tpis nature, ad generalemgaolx deliberationem, if it be not erp~elTeb hi 
tbe ~tclaratton, <]uod Legitimo modo acquietatus; no Writ of Confpiracy, no~ pet art~ 
~ctton up.on tbe cafe Ipetp. .. . 

Dodderidge JuRiee, tte fitle (If tbe ~ourt pere is nnt gooll, tbep ougpt to babe 
been namEll 3\ufticrs, (If <ll)aole tltlitJerp; tbts is to be obferbEb fo~ a furt Jaule, tpat 
in all caCes, w\lere a B~it of (jtonfptracp Itetb, tpere being two o~ mo~e wbtcb tltll 
cOl'lfptre, anb if but one, tpen an ·~ctton upon tbe cafe, in tl)e nature .of a. confptrac2 
IpetP ; pt~r tl)e J)ecIaration is not goob, becaufe it is not fi}eweb tperein; t~at t\>e~ 
toere 3!ut1lces (If <Sltoie beltberp. 

Hmghton and Dodderidge, & tota Curia, eberp one, bp I)is SDatp of 53.11cgeanc£; 
is bounD to bffcotJer ~rtaron, anll to ~abe one puntfi;eb fo~ tbfs, bp.an Xlttiori 
upnn tb't 4tafe in tbt nature (If a Brir (If 4tonrpirarie, to be b~oug\)t Buainn ~im ; 
tIJi' il)ouID be berp ~arb ; no itLtton upon tpe ([afe lpec~ agafnft one, fo~ p~eferrlng 
of a ~tu in tbe .tetar:cpamber agafnft bim, in ~ legliU courfe, a multo fortiori, riO 
~I.tton upon tpe cafe, fo~ 4I:onfpirac)? Ipetp in cafe of p;.tofecution againft one fo~ 
~g~ i:feufon, IInb \De wtu not gtbe ltIap to a l?I~eritJent, to make a new ,p~El'ib~nt in 
t\)is cafe, ~nll fo ~tbe ~OUft indineb to be aU clear of opinion, tbat no ~ction upon 
t\le ([afe tlln Ut, tn t\lIS cafe; but b~ t~e wbole 4l:ourt, rbe ~tcIlIrlltton bert fn~ tbe 
e~ceptions taken unto tt, is not go(tb; becaufe it is not tberdn atJrrren, tbat tbep 
were 3lurtices of 45()a~e·tle1tber~, fo~ 3\ufttces of t~t l.0race batie not pob.ler to P~O: Judgement 
reeD in matttrs of Jplgb i:reafon, anb, Co tbe g)ec1aration not being gootl, fo~ tpfs for the Dc<
caure oneil? tbe Ja"ule; anb 3\uDgement of t~e ([:our£ was, quod querens Nil capiat, fendaln, &c. 
per billam. 

Nota, tbat tbe like cafe \lias, Termip.. Hill. 22 J ac. B. R. Smith 101Ilfntiff'.e 3- I Ro. i. 2s8. 
gainR Crarvihaw, and others Defendants. Entred Trin. 2 I J ac. B. R. Ro(t. 6S I. Term. Hill. 
~n ~ttton upon tbe ~are fo~ (\tonfpiracp was b&oug1)t, fo; confpirtOlI, to tnt/itt (; Jac. B.~ 
tbe ~latnttffe, fo~ fpeaking of trea~.onable ~o&ns, b:lo~l)s WfJ~cb. ~£re ~tg~ D:rea:: La~~~~n~ f,~"o 
fon ~pon Non culp. pleatletl, a bedltrt m~s glbenfo~ ti)e :@I~tnttr:re. 3lt \nas mo: Cro. c~:. I~. 
b~b tn £irnft of 3!utlgrment, tbat no ~ct{( t1 Upon tfJe (!tafe bet\) rn tptg cafe betng Jones 9i. 
reI nHltter (If 'tg~ $:rearol'I; tbts 4tafe was tfJen long argue'O, anb after great ne-

bate1 
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bate~ t~e dt-ourt inclimng to be of optnion fo~ ~\le lkllatntitfe,tpat 11le ~ttlon tltn \Dell 
lie, ann t\)at tpere Was no Difference, as to tPIS, berween tbe ~a~e •. of I:reafon anti of 
jfelon~ ; tpts \Das not 1pen alJ;uDgeD, but tpt fame ~as tpen atl,ourneo fo~ tbe <ltou~t 

Term. Parch. to be better al)bifetl tperein, afterWlutls-, (S.) Termll,. Parch. 1 Car. Regls.E. R. tIns 
I Car. regis. matter Was tpen motJE'Il again ;- anb tlJe court was t\)en clear of opinion, tpat t1,Je 
E, R,&c. ~ttion upon tpe'dt-are lltll wdllie. • 

~nn b~ Dodderidge ]ufiice, If a man calls pr-otpel 51traito~,. an ~ttton upon ~\)e 
4tace tnellipetl) fo~ tl)fCt b:lo~l)B ; a forciori, ~n ~tttonupon tpe ~are,tn t\1£, nature 
of a ~onrpiracp., fo~ p~ocudng Ptm to be r.nbtttell fo~ tpe fpeming ofi:rearonable 

Ttrm. Mich. Bo~lJS., ann acquittell; anll t\Je berbitt ~ere patp foun, all tpts to be Co \lone, mall-
11 Car. Reg.B. tiofe, nnll tperefo~e tpe ~ttton blellipetp; it was furtPEf at t\Jis time lltljourneb 
~i~o;:: a- Ob£f, anb nO 31u'Ogement giben in it:, ,but afterwarlls (S.) Termin. Micb. I. C~r~ 
Judgement Regi~. II R. tPIS matter \DIIS motJel) aga.tn" anb long argneo, an'O.tlebateb, anb bp all 
was given for tpe )lunges clearl!? rerolbtb fo~ tbe ~lamrlffe, tbat 1\)e attton btll \nell Uhan)) br 
the Plaintiff. tpe Jaule of tpe ~ourt, lUbgement was tpen giben fo~ t~e ~laintiffe. ' 

Simpfon Plaintiff, againft Sothernc" 

Defendant. 

Entred Hill. 1. Jac. B. R .. 

Rott. 67~. 

':2 Cr. 376• I ~ an ~ttlon of $[refparre, Rnb Ejectment upon Non cuip. pieabelJ, a fpttiall 
.2 Ro. Abr. mler'llitt tuas founD, anI) upon t~e fpeclall tJertltct, tpe care appeareD to be (bis (S) 
l/~b 79~' RIC. Simploll. being II <ltcpi\Jolller of lnperitance in Jee:fimple. 43 Eilz. btb furren
A~ Aaion4~f ber tpere \Jts <ltopt~oll) JLanbs (j <lcens in extremIs) unto tbe JLO~b ·of t~e ~ilno~, in 
trefpafs and mans dcmlOi duEtt manerii. Habendum, aflir \Jis ileat\) , ad opus & u[um, of 
Eje~ment,. fpe 3nfant (p£n betng in venter la mere, anll tbat if rueb lnra-nr bfes tnttpout {)etre, 
~~~ll ver- b1trpin age, o~ bEfo~e. marriage, [\len be furrenOers tbefe JLanils, to tlJe Ut', of tine 
l! Ro, 2.109. John Slmpfon, anll \lIS ~elres, acco~!ltng to t~e cuftome of [~e 9l9ano~ (bzlng \lis 

)I3~otber.) Richard Slrnp(on tpe ~opppoli)er tlies, aftertDarts Joan tlJe 3!nfl1tJt" 
\tItt~ ttlbictJ bis amtttfe was mitp c\JiltJ, tuas bo~ne, [be tublcb Joan Dpeb mttbtn age; 
t~e quefiion nutu tuBS, tuberber John Sirnpfon tpe ~laintltfe q,Oulil babe. !piS 
(ltOPpbo;ll (fffat£, acco~ning to tpe fecontJ [urrEntlef, o~ Etizabeco Spmke, (un
bEr w~om tbe tJefennant cJaimes) tubo tuas founn to be betre to Richard Simpfon, 
tpc ctopppoltler, lllpo mabg tpe !1urrentler, anb alro unto J can t~e lntBlit, tupo \nas 
ileal). 

Tti'm. Parch. Coke 'cbi~f J u !li,ce. qam~es. Cafe, bl\Jicb blas in Termin. Pafch. 23 EIiz. ltlUl 
22 Eliz. cberrule t\)lS care In tlJfs p~mClPiJU cace bere, tbe )'&urrmtlrr was. in manus Domi
Clampu care. ni. Habendun: after piS tleat~, to t\Jc ufrs btfo~e menticnel), anti ro tuas eJampes 

Car~ (onelp wltbout. a~!? Habendum) in t~e "hl~e manner (S) a: coppbolber of in= 
berttance, rurreni:l~eb \HS <ltoPP·p.olll eililte, In marcus Domini mane ni, anb t~is 
blas alro to tbe ufe of an 3!nfant, In venter fa mere , after \lis beatb, tV£rt que(tt= 
omb, b:l1)etbtr tpfs ,§urrenbef tuas goob, o~ not? feferbtng tpfrtbp unto btmfelf 
~ leffer fttllte tpen pe pab b£fo~e; t~ts tuas after abjutlgeb to be boill, if It ball been 

,In anotber contJepance, anb bi? tpe fame rearon aIro, it fi)aU be twib in rafe of a 
5Jurrenber of 1I !Jr(JPp~(JfO dtate; an~ fo b3as_ it atl;ubieb in Clampes ~~re; anll 

fo, 
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~ fo~ tpts nme lbis cafe was atljoun1ri) to be _ arguetJ, anI) furtp£r tebatcb upon, 
afferb:larts, (s.) 'Termin. Hllar. 12 ] ac. B. R. t\Jis ~are ,was mobel) again, anO ar: Term. HilI. 
guell bp Harm) ani) bp HJ[(on ~ergeant fo~ ,tpe j@lamttffe, anO be- Cc>ventry , fo& J2. . .. 

tbe iIDefen'Oant. 3Ir was urget) fo~ tpe ~latnUfff, tpat be ijJoultl take bp tPe. feconn Jac. B.R,(rc. 
rurrennzf, fo~ tpat tpe itmitati.on bp lbe ~urr~nner, to tpe urc of an )fnfant 10 "en-
ter fa mere is a mere tJol(llimitation) aS'to tpe urft part, tpe iCfue in venter fa mere, 
tahe~ u(lt\Jing bp tPis furrenner, becctufe rpen not m eire. 13 Eliz. Dyer. fol. 303. 
p lad to So. Xl IlttJife to an 3!nfant tn venter fa ~ere, tbts bebtfe is not gOOl) , ,bp 13 tliz. 
aU tile ":JIutlgcs but Whiddon, ani) tpe 3[nfant berng 'after bo~ne, tbaU talie norpmg Dyer.!fol= , 

~ ;II ... fi h fi h ')[ ~ 403' P aClto. bp tpts Oe1:Jtfe, II H. '6. fol. 12., to tbe fam~ purpole, o~ tyat UCy an ;IInlant ,49, &c. 
is not capabJe of an ®fiate, notwitpftanllmg tbat (:parters map be llerainen MO.I11.631. 
fo~ rucb an 3[nfant; tbis cafe ben~, being tn cafe of a cuttome, map be com: 
pareD unto cafes (If contingmt uCes ; if a man mahes a feoffment. in fie, at 
tpis tlap I t~ tpe ure, of ptmfelf, anI) bis beireS', ann ropen fuCb a tPlvtg Q}aU be 
bone, tpen to tpc nfe of anotper, anll pts peircs, tpis is gool), ani) tpc ufe 11)aU. . 
b>eU rife, as appears in Wbitlocks Cafe. Coke 8. pars. fol. 69. 70. as wl)en 1. S. ~or l par", 
fi)aU manp, o~ come to pis a;;xe of one ann tb:letitp pears) tpen to tpe urc of ano- &~. 9,7°, 
tper, ani) ViS peires, tbts is goon bp wap of Hmitation (If a ufe. ~s to ([opppoli) 
lanb, tpis notp berp mucp tltffer from lani), ~t tbe ([ommon !Law; tpis map be fur: 
renn~en bp one to tpc ufe of bis Hife; but not fo at tbe ~ommon llaw, bp clOp wap 
fo~ tpc ,usbanll, to malie rutp an <lEflate to piS Blfe, unJefs it be bp wap of Qllfe ; 
t\)t5 map be eJampleb unto tpe <ltar~ of a ~tu, ll~ <It;recuto~p Ileutfe to orte, lllitpout 
an <lfftat~ p~ecenent, as tn Plmvdens C)mmemaries, fol. 344. in Bret, & Rigdens Plowden; .. 
Cafe, an cffiare bp wm Iimitteb to one in tatl, tpe rematntler to anotper, if tbete be ~ommen&rteJ 
no futp ~trr(ln, as .tpe firft tn tpe limitation; pet gool) to tpe otber , as Coke 8. . 344, c. 
pars. fo1. 94' 9S. in Mannings Cafe, tpar (J];ftnte map be mabe gool) bp BtU, wp!cp 
cannot bt malle gooll anp otper lnap? as appears bp William Corddls Cafe, put 
in Manniogs Cafe? fol.96. ~Ptc\) ([afe waS' arguen, Parch. ,6.' Eliz. B. R. fo~ tbt Co~. 8. pm; 
191atntiff, was etten, 16 Ehz. Dyer. f~l. 330. Clatcbes Cafe, \& Mich. 32. & 33 fol. 94, 9~) 
Eliz. Wellock and Hammonds Cafe, CIted, Coke. 3. pars. fo1. ~l'p. & 21. in Bora- &c. 
!tons Cafe, fo~ tpt EDefenbant, it was urgel), tpat tpis furren~er tpus mabe, in 
manus domini maoerJi, to tpe ufe of an )Infant in venter fa mete, anll bispetres, 
anti if ~e Ilies whpout betre, befo~e bis age of 21. pearS, oi marrtage, tpen pe 
(urrenllers tpts to tve ure of John Simp[on bis b~(Jtber) ann btil betres, tpls is a 
boin furrentJer in law, II l:Je1:Jtre map be gooll bp ([uflome, to an lnfant in ven'ter 
fa mere, bl? 9 H. 6. fol. 23· but not upon tpe ~tatute (If 32 ann 34 H. 8; f(J~ tpere 9 H.6.foJ.23; 
tpe llebtfe ougpt to be to a perron ineffe, tpis conbzpance bp ~urre~, rna!? be 
comparell unto c(Jnbe~ancE1; at tlJe cItommon Jl.,aw; bere tbe rurrenber cannot tahe 
tffect" tn tbe life ,of tbe pa~rtfs, anb tperefo~e boih ; jf a man maliE'S a jFeof: 
m~nt m ,fee, ann irberp wtt)Jtn rbe bhtc, if be tnter not, .in rbe ltfe of tpe partitlJ) 
tbrg fi)aU be (I,f no effect. Coke 2. pars. fol. 55. In Buckler, and Harvis 
Cafe. 

Habendum, from a bap ~o come, tpis is not goob, in care (If a jfree·boItI, wPtcp Co~ 2 parsJ 
cannot operate. to begtn In fururo, anb a man catlnot referbe it feWer dtate to pim- fol. ss, &c.
felf rpm b~ ban bero~e ; fo it 11)all be alfo in cafe of a ~urrenner of a CopP!J'olb <JC= 
llate; tpls manner of furrertl)er.pe~e is not warranteil bp tbe mules of lat», no~ 
pet bp anp ~uftome, ro tpe ~Iamtrffe bere, barb no title at all, ani) tpe £DefentJant 
is peire to .borl) ; to rbe rid! topppoii)£r,Jbptcb mate tut fUrrtntler, anti. alfo to tPt 
3lnfant wprcb tJpeo; tpe fitft furrenlJer pere is boil); but abmitttng tpe fame goon, 
fet tbe feconn rurrentJl~r to tbe ute of Joh~ Simfon is botO. Y. !:bis furreni)er bere· 
IS meerelp b~rn; tbe Habendum pere berng, from tbe ttme ot bts lltlltb, to tpere 
ufe9 -; ann tbIS' cannot fiani) go.ob bp rbe )aules of latti ; anti bert is no ptlrticuiat 
~ufl~me fount'l, to \l.l~rrat1t tPIS, ani) [0 rbe fame remaines tube jung~, ann be" 
termltlen bp tpe tauIes of tve ~ommon law; anti t!Je ~6mmon iL-a\tl, tlOttJ atlju'/)ge 

ruep 
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Hegge & fuep a manner of conbepance t(l be bOlO, ant! fo is Hegge, a;;d CroiIes Cafe Micb; 
~?fes ca~ 3) &",4 EJiz. clred m B~ckler and Harr/s cale Coke 2 pars. [vI. SSt b. , 
3;iC~ii~~·&c. Coke chief J uHice. ,Clam pes cafe mas ~~is, a ([cpppotber furrtfttlers bts 

<It:opp=poU) 4Eftate, after pat bearp, to ufes· allJutJgeb to be a bOll) (urrent:Jer ; fo~ as 
in tafe of frrepoil), not gOO}), btkIg mane t'o bEgtU fit a nap to come, ro lthe~tre QJaIl 
it be tn tafe of patTing of a <It:oppboll) ®ftate, bp wap of furrenner; but [bls p~inct: 
pall cafe map peratlbenture fomtwbat barp from C~amp~s <It:afe, tpe,re pe f~rren· 
il~etl after ~is beatp to tpe ll.o~tl) to ufes; but perl', In tPIS cafe now In quefilon pe 
furrentlers to tVt JLo~i), Habendum after piS ))earp, to tpe ufe, &c. Sis to tbe rur· 
renoet perl', matle to tpe ure of an lnfant in venu:r fa mere; Ipis is mlfrlp bOi)), 
it III tpen to beconfitleretl, mbetper tpis limitation be botn o~ not? .a ~opp= 
\loU)£r fairp, 3\ (urrenner mp (Jtopp.~ofi) <lEfiare, anti. if mp ~bilO wptcp ft)aU be 
bo~n, nics befo~e pis age of 21. pears, tyat tpen mp :l5~otper S)aU },lalJe tbig, tpis 
dearfp map be goon Enougp; anb fo witbout anp farrper tJebate atrpi$ ttme) t~e 
fame \rIas atljournc'fl ober fartper to be tlebatetlo 

Tenil,Mich. ~fterwarns Termin. Micb. I 3. J ac. B. R. tpts raCe was molJetl again. 
13 Jac. B.R. Haughton Juflice, !U (urrenbet mitp a <It:oppboin (!J;fiatt, to rpe ure flf anotper 
&c, is a c1tontJepance, anll a: man cannot mahe a ~ontJepance to begin upon a conrin: 

gencte, no cafe [pere is of l~i.G; anI) pere tpis is mEtrlp a: tonlJepante, anO not a 
cafe (If a tlebtt'e fo~ bp a tlebtre it map be fo. 

Croke J ufbce. 23!? Debt(e ruep an ®ftate migpt be malle, but not fo as pere it 
is, in point of a ~urrentler, mpirp cannot be gOO)), t~e ~efeni)ant pete patp it 
llouble title fo~ pimfdf, to t~ts <It:opp=boli) Qitfiate. 

P!owd(IIJ 
Com. Eret & 
RidgedeDs 
Cafe, 

Doddendge J ufbce, pere tn tpis <It:afe, if bp tpc l£(uJes of JJ.abJ we can tlee 
it J we ougbt tben bp tpere 3liules of JLabi, to uppol)), an)) maht goon, tpe intent ~ere 
(If tbe parties, ~ere me bo fee, an)) perceilJe tDpat tpe imEnt of RicnaEd SlmpiGIi 
was, wbo mane tpe furrentler, anb tpis is t~e tlUtp of tpe 3Iuoges to tlo, ut res ma-
gis valeat quam pereat, ann tyts tpe!? are to tlo, propter Gmphcitatem Lalcolu['C" 
tt is to be J)ere conflbere'O, wJ)etber bp rurren))er of a 4!::o·pppolber of pIS <lCftatel' Ll)ili 
map fo be bone, mbtcb cannot fo be bone b!! tbe is ules gf tbe ~ommon J!.aw, Plow
den's Commeotaire's in Bret and Rigdens Cafe: 31f a man makES a lLtafe fot. fa 
manp pears, as bis ®~ecutb~s Q1aU name, after pis i)ealp tbe cm1ecuto~s \)0 nam!?, 
J2et tPIS is not bis JLeafe now, becaufe it waS not pis JJ.eafe tn tns Ufe=flme;, Q [: "r· 
rentler matle to fpe ufe of big Iaft cratlrll, Is gron cleadp, p~re tye ~oppboiD!:f fut: 
nntlers to tpe J!.o~))Janb fnterp~etatton of tbis map be mailE, it map be p~i:ren..:, 1':110 
pet to "abe a future effect: ;tpts patfrng bp teap of furrt-noer, Ilotb anfwer no orter 
((lnbel?a~in rpe JJ.aw; tn rpts ca£'c,notprng tlotpfiirre, , o~ ts granfE'tl berE tonto 
lpe JJ.o~t" be befng ontll' as an 3!nftrument, to transferr tpis (!J;tlate otFt .wto 
anotper; Clam res Care, tllbtcp palb bR'n rememb~£tl, i)otb mucb trouble me, f(l~ if' 
t!Jat cafe bJas fo al'ljubge'tl, tpat no furrentJer (ouI)) be from a nap to come; jf tbls 

ClampeJ cafe. blag fo, tpen tpis wiil oberrule tprs ~afe ~ere nom in quetlion; but otper\tlife 3I 
fi)oultllloubt (If it, f(l~ mp part, anb tperefo~e 31 will Jre, anb perufe Cial:pes 
Cafe. 

Croke. lpere, if rue ~urrenber bab bam to be guibeb bp II Grel1Hl, tben it bal) 
blfn groil; PoG to, tbar tbe ~augpter ptre ban bren bo~n in bls life time, ann rO(lk 
an efiate, ani) fo mtgbt pabe a p~erent <lEfiate in per betteb, t\116 mlgbt ,naRe a tJif= 
ference. 

,Haughton. Erp e 1Lo~b bere is ,ufetl, but as tI)e m1!anrs, a~tl intlrument to conlJz~ 
ibIS ®fiatt ober unto anotper, lPIS (['afe falls upon tbe mules of law, rbat one tan: 
not pars II (Jtopppoltl <il:fiate, to begin; from a ilap tei come, no~ pet upon a <It:on: 
tingencp; no mo~e tban a frre\loltl at tpe (Jtommon law, pt cannot furrrntJ£r, tpu~ 
to begin in futuro, at a futur~ time. 

Dodderidge. ELbis ia petitio principii; 3If tpis ~urrenner be but a conbep= 
auct, tpen 3! agrre tbis to be fo; anll rbat tbe 1l.o~n \Jen~ not\) neHber talie no~ gibe 
ilnp tbing; tpe onelp point \Jere is, bJpet~er tpis ma~ be fo eftablttl)eb, ani) mabe 

gQ)i! 
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groD bp I"e JLo&l:I o&.not. 3lf a IlttJpp"poll:ler furr~ill:lzrB pi B cOpepoll:l of 3l.nperitance 
into tpe pantls of rue ll.o&tI, to tbe ufe.ofJ, S.paping ofa 100 I. to pis QErecuto&s, 
b:Jlfbin ruep a time after piB tle~tp, be to wpore ure rpls ~urrentJer ts mabe, railes 
b~ f01-ce of tpts ·p~efentlr. 3rt.alie tpts ~urrenl:ler perl' ~9 be goon, till 31 fee 
CJamp~s ~ar~ to (be contratp. _.... " 

Ha'lgbrol1 and Ccoke Jufhces, ~ (abfent C0Ke) 5r.pat tbf.(l ~urrenl:ler bere 10 tpis 
p1-im:tpal cafe clearlJ?, is not gOOl:l. S1tbis matter mas afrerroartJs mobetl agaIn. 

Coke.tlt\>e meaning of Richard Simplon, tpe .. <ltopppoU)£[, tnbo mliloe tpe ~uro 
renDer, appe~rs to be, tbat J ahn Simpion t1)oulb babe (be (!topp,polb lanD, if tpe 
rime pab been lamfuHp wubepetl unto btm: jftrfi cpe ~urrentJer bere ts to be e,ra=. 
mmetJ, anb tpe balil:litp tpereof, tn regartl of cpe manner of tP~ fame; tbis ~ur' 
tenDer pere is tlouble, 1. to epe ure of an ~nfant in veneer fa me.e, anO tf tpe QEn~ 
fant nil'S b£f01-e fuU alIe, o~ marriage, tpen to tpe uf~ of Johll SImp 0 1 , pis b~otber, 
anb pis ,errs; t\>ts ts a mer~ bottl ~ur.r£nlle~, nnl:! fo is tbe reconl) ~urrentler, 
tubicb is iDle; tpc beatp bere tS but .epe rnfeptton of 1'\>ts <iEfilltt to pafs bp tbe 
jiurr,nber, anl:l tbts is botO in it relf; tbis, goes to tpe root of all, f01- out of tpc 
$aurrtnl1er tpefc ures 00 arife· Zn <!Cnfam In venter fa mere, cannot take an <iEfiate 
p~erentl~, .Qls to r\>ts pOint',' tnpet\>er olle'fre fimpIe map bepenl.l upon anot\>er. 31 
tDltrnot nom tleli1Jer anp opinIon, as toucptng tpts, babing been \>eretofo1-e bere an, 
;utJgctl; anl:llbe fame 3luilgment aftermartls in a Brit of <!Erro~ affirmeD in tbe 
€1cpequer <n:bamber; but ~ wtu not now fap bl\licp:lnap; if t\>is bal) been bert 
i;lone bp 11 goon conb. panel', it \Jan been .tnell ,an <!Enfant in venter fa mere,. map 
take, t\Jere is an apparent potTibilttp of pim to be; anll tpls t.s not Hlle tlJt cafc.of 
tpe ~o~po&atton of 3!mb~oii)erers in Lon cion;. tobere a lear1' fo~ ltfe \nas mall?,-· t\Je 
rematnilzr to tbe ato~po1-ation of 3!mb~oiberers of London,,;tnbenlls tbere was ntt 
fucb ([:o&po&arton at fpc time of cpe )Leafc maile)bpt aftertnarlls tbep were mal)~ a 
<1l:o&I:lO&atton, tpts °remainner t\>'Us Umtrel), was atJiul:lgetl to be botO; ~ Irafe f~ 
Ufe maQe, tbe rernatnOer to William tbe ~on of J. S .. tnbereas be bal:l no rutb ~on,· 
tbIS a boitl remainber; anti fo it ts if a Icafe fo~ Itfebe maile, tl)e rematnbertQ Cpt' 
\)eirs of J .5. m\Jereas tiJere is no fueb J. S. tbts IS a noto remainber; but If tpere be 
rue\) a J, S. tpe ipetr map meU e;rp.£lt; but tpe beft anl:l fure toap it is, to tlebife Co 
~me fo~ Ufe, rl)e r£mainn;~r to an ®nfant in venter fa mere, anti fa rbts is gootl, but 
not bp tpe firft tlcbife, to. fucp an (J];nfanr in venter fa mere, t\)1S cannot be gnoi). 
V <llcb. 23 Eltz. ClampeS' Cafe, ttI~tcb tuas tbis. Xl ~oppboll:Jer of 3!nberitance fur: Parch. 23 E'i, 
renDers bis dLopppoil:l <1Eltate in manus Domini Manerii; to tbe uc~ of anotbtr after Clamps cafe. 
\)is lJsa lb (but wttbout anp Hab.!ndum ,) iInO r\us tuas atliuogel:l to be a bOlO ~ur: 
renoer 1 fQ~ t\)at be coufO not tbus tloe, to referbe unto lJtmrelf hI? tbts W3!? a pard: 
CUliIf anti a letTer <!Cfiate tban be bab; bur in rbts p&lnctpal\ ~art pen~, ttie fame is 
witlJ an Habendum after bis tJeatb, to tb.z uf,s as afo1-efaitl; ann tbts is all one, 
toid) Hegge and'Croffes Cafe, b£fo~erememb&eb, wbfcp <!taft 31 nrgu£tI, ann,it \nas 
t~is, H:oge ma'Oe a lLeare to Groffe, to ~abz anl:l to boll:l, after bt3 ~ta:tb, to 
bim fo& bIs life, an~ mal:le Hber~, 3It mas urgel:l, tpat tpts Qjouftl take etfitt bp tpe 
p~emltTes. ' 

W ny chief ]u{lice, anI) t\)e w\Jole (!tourt dearl!, it QjaU not. l'ubgment is to 
bz giben upon tpe wU91e matter, tbe w\Jole frame anl:l tompofition (If tuts grant. 
is merelp botti, anb fo tbts JLeafe \'nas atliuilgel:l to be botl:l; bere in tbis p1-ineipaU 
cafr, tbe ~urrentlzr is uot gOOb? it ~s ltke unto an Xltto~nment, if tpe om 0& tbe 
ctber tlies befo~e Xltto1-nement, tt tum nor tuen be gool:l, fo~ t\Jere ougut to be t1 
perf. ct' on of tu e tl)tng, tn rue life of tbe parties, ~ere tn (pis cafe, tbe berp foun: 
tlfltion of all Ig ban', berdt is·to an ~r1fant in veneer fa mere, t\)is fs not gool:l'b~ 
an immeDiate ~urrenner. 3l.t is $01) tbat mahes petrs, anb pere EIiz. Spinke is 
founi) to be .pelr, unto b~tb, (5) to tb~ QEnfant wpicb is beab, anl:l afro to John 
SimpCon: \Jere 1)IS meantng mas berp apparantlp, tbat John Simp[on t1)oulb babe, 
tpis lltoPl?\JoflJ ®t1ate. l{ it pab been pere bp teap of laemainber ttl an <!Enfant in 

lL 1 ' vellte~ 
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venrer fa mere, tbis bab bffn gOO)), but not fo bere in tbts cafe, \1)~tcp ts a ber~ deal' 
anb firong cafe againfl tbe li'laintlff. ' . . 

Croke Jufiice. .ruJ tbe cafe is pere .f'ounb, 'I)e ~rrenber is btrp befetttbt, lWts 

~lr(J repugnant; if tP& fame \lab blrn mtll fonn'O, tpe ~lafnttfftben mtg\lt babe 
~b it, bur not as tbe cafe is nom berl~ befo~e us. . . 

Coke chief J u£tice. ilme aU refoJbe tbe lLa\1) in tbfs cart, to bt.agatnft tbeWlatn" 
tiff; but be map be attJeb bp better p~(Of in anotper 2lttton, but not in t\lts; tbc 

Judgment mbole ~OUtt clear of optnion againfl tbt :@latntiff, anb Co bp tbt Jaule of tbe~ourt, 
for the De- 3!u~gment tn tbis cafe was giben fo~ tbe iJj)effn~nt, & quod querens nil capiat per 
fendant, &c. Billam. 

! Sell Plaintiff» againft Fac} 

Defendant. 
'-~ . 

An Mt:ion I~ an !attion upou·tbe <!tafe fo~ fcanbalous \1)o~tlS, upon Non (alp. plrabtb, a 
upon the cafe atlerbitt was founb fo~ tpe 10latnriff:. 31t mas mobetl fo~ t\le ~efenbant in arrelt 
for words. of 3Iubgment, tbat tpe ~eclarattotl bert IS not groll, in regarb tpat b~ Iat'lt fo~ tbe 
I Ro. Rep. grounb of \lIS ~ttlon, a lots of bia ~arriage, bp reafon of t\)t fpeahing of tIle 
i9RO Abr blo~bs; be laps tlJe Caw in t\lis manner, Q90d intendebac & conales fuir, to babe 
~s.· . fuep a Uoman in ~arrtiJge, unb· tpat bp. rEafon of tpe mO~bs fp'ohen of bim, recu-

favit,. fi)e bib refuft to pabe \lim; inrendebat, tb!s is but ontlp to l1)ew mbat bls 3n: 
tenticm was; be .iaplnlO communtcation of Sfarria-ge, anb tbtrefo~e tpe i)£clara
tion ts not gOlD, fo~ tpat pe ougbt to pabe laff.) , {4lod colloquium habitum fuir de 
Matrimonio, but it is not Co, anI) fberero~e not grub. 

Croke J uilice. !i.be mo~bS bere are fcantJalous ( being tbat be bab a l5aftarb, 
o~ fucb Uhe blo~bs,) if 1)e bab faib, ~od recl1favir, anti pab laib tpe motion (If 
~rriage to ber, tbis bab blrn gwb, but not as it is bere taib, mitb a canams fuir, 
t1,Jts is not gOOll. " . 

Haughton JuAice agrlrb \ttitl) bim pE'rein. 
Dodderidge J uflice. 3In an ~ttton (If A:refpafs, fo~ beating (If J. S. per qUfJd 

. fervicium fuum amifit, lbl$ is nor genO, "if be bo not lap it e:rp~enp t1Ja~ be mas 
\Jis rerbant: 3In t\)is p~tnctpal cafe, [be <!Court was dear of OpiniOn, «Jat tbe 
11De.claration mas not gOO!), but abbifeb tbe ~Ia~ntlfi' to amenb bIs m>ecIaratton, anti 
to lap, .quod colloquium habimm fuit, de MammoOlo, if tbe ~t'cIaration beu bab 
blrn {1mb, tpat tbere was a fprecb of ~arriage laib, tben tbis batb been bert Bb. 
jUbgfb, tbar tbefe WO~bB are fcanbaious, per quod be loft bis et9arriage, 'tbis parb 
bren bere abiungeb gl.'On, fo& a eIpan lk'iainuff, as \1)ell as fo~ a Boman; tbe mo~tls 
were, tbat be bab a )5aflartl, o~ mo~ns to tbe fame tWett, per quod be Ion bis ~ar; 
rtage. , 

Haughto~. 3If aU t\)e Bomen in tI)is ~otnn Il)ouib Cap, btaring of {\Jere \1)o~bs, 
Cpo~en ofblm, r~at !be? woulb not babe ~Im f9~ a J1)usbanQ, ll)all tbis be Cufficient 
~o glbt btm caufe of lattlon, bp no means It ll)aU not, ~ut \le ougbt to lap fpectallp 
In bis ~eclaratton,' tbattbere mas a motion of 8!8a.rtage fo~ bfm, anb rbis ougbt 
to be t'ertatnI~ lain, anb not bp intenbment, as bere be Ilat'\l latb tP~ fame to be 
Bub tben aleo to lap a rBfufal fo~ tl)is, anti fo a b~eakina off b~ reafon,of tl)e \1)O~b$ 
tbus fpoken of bim, anb betng tllus lllib, tbe IDeclaration mouib tben babe bIm 
goob, anb tbe b30~l)s attionable, but pere tpts Bi>eclarRtion is not gootJ anb Co t\le 
il'lalntitfougbt not to babe \lis 3Iubgment. ' 

CokechiefJuftice. 3!f a man be a ~Qiter to a 50 man, anb be in communi. 
catton 
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cation of a ~antage, if anotlJer ,man ,fiantler ~im, ~e are to t~ke ([onufance of it ~ 
as tf a ([opP-pbiO be grantell to a tooman, tam~lll ealie vlXerH, ?ftbrs w~ ar~ to tak~ 
knowlEDge; P Efe it is laiO Conaru,s lUi r, t~!s UJ not gooo, fo& tn an ~ctlon upon tbe 
<Jtare b~ougbt f(J~ fidnOedng of piS Stifle to tbe ~al1()~ of Dale, anti lap:s tn pis ~ex 
dararton, Ql10d i,mer,debat, & (OnaCllS fuit, fo~ to feU tb'~, tpfs is not goo~, bu,:, be 
(Iugpt to lap p~ectrelp,tbat be tuas in fpeeep ann commumCttfton fo~ ,tpe fale oftbts i 
fo I}ere be (lugbt to \Jabe bone in tbis p~incipal cafe, fo~ ifpe ~all bere l~fc out (m~ 
tendebat & eonarus fUlt) all tpe ptber wo~lls are notbing, anti of no fo~ce; anb 
t\1efe b.io~llS being bere tn tbe ~tton, tbep are n,otptng, bdng' oneIp tn tntenD: . II-

ment, an'O not tn rlCt; but be ougp,t to"pabe laill pere in pts $)eciaratton, an e~p~ere 
<lLommunicl'ltion 'of ~arriage, anll tbis to pabe been dfectetJ, but fo~ tpefe' tuo~Og, 
Conltus fuit, is bal) euerp b:llIP,s,fo~ a 3!ur~ cannot tr~ tpis, but pe ougp: pere to 
~abe fait! a certain communicatton (If tgllarriage. . 

Croke. Conabamr it is individuum vagum, \)e OU!!pt to babe falb, Qlod colloqui-: 
iJm habitum fuit, de manimonio, conatlls fuir, to fell pis ~ano~, is not gool), in a" 
g:a:ion upon tpe ([afe b~ougpt fo~ fianbtring (If pis title, but !Je (tugpt cntiltnlJJ to 
lap, tpat pe was in fpeecb of fale of tpe fa~e, anti ptnllerell bp tpc wo~lls. 

Dodderidge. 1t\Je ~latntiff't \latp fallen pere, in fcUlng fo~t\l pta w~ong anti 
bsmmage; fo~ tpat tntention is but tpe atl: of tpe minI), anl) tpis is to be taken 
bibers wapes. 

Coke cbief JuHice., Conatu!:, quid fit, non de~nitur in lege. m:.~e ([ourt was aU 
dear of opttiteil ilgainft tpe ~Iatntttre, tpat t\le IDeclarattoil \ltre WitS not gooll; 
anll tpfrefo~e t\JeJJ abblrel) pim, to begin ~is fute again, anll to lap in pis iIDedl1ra: J d' ~ 
fton, an e1p~ers colloqUIum de matrimonio; anti i! b~£ad), (I~ falttng off', bp fEaron .Q~~'~:~~~ns 
of rpefe tno~tls ; but tpis lIDeclaratton, as it fs, is roo l1)o~t, anti not gooll, ann fo nil cdpiat per 
31ullgem:nt ougpt to be giben agatnft t\Je t0latnttffe, an" acco~l)inglp tpc rule (If tpc Billamo 
€.ourt wall, quod querens NIl capiat per bilIam. 

The Earl bf Sulfol~ Pl~intiff, againft FloyJe 

Defendant. 
" 

Entred T rin. I l. J ac. B. It 
Rott. 1327 .. 

I J{It an ~ctt(ln of gccount, b~(I.ug1)t t~~ ~rrer8ges of tlibers futtlmes of mouep a~ An Attion of 
. gatnft tpt lIDefenllat1t, aa bl$ Ja'eCetbo~, antl to nmber an ~ccount; tbe m>efen= A~count a· 

banr pfta'Os tn )Sarre, t\lat be neber waS bis ~eceiber, anll t1)is is fountl againfi ~~1nfi o.ne a$ 
"hn , t\)~t 1)e was '~is Jaecetber (If 204 1.18 s. to t1)ts tbe ;:mefentlimt pllatls, t\lat /~~~c::v:;: 
be \latl tltsburfeb tblS 200 I. bp r1)e commanll of t\le afar! (If Suffol it; anti otter anb J Ro. Abr. 
btfiOrs tpts, ~e bal) tJt~burfell fo mucl) mo~e alfo tn furplurage, Bntl p~a:pes to ~abe 599· 
allOWance or tbat W~ICp pe ,pal) erp£n'Oel), an~ laID out, mo~e rpm tn\Jat be batl fe. 
reibetl, anti p~apetl to \labe aflotuance of tbis befo~e tpe !autlito~s tpat were to talitJ 
t1)e ~ccount. ' 

Coke chIef J uflice. ))p I E. 5. foI. 1. frone be d,Hugetl in an ~ttlon of ~rcourtt, 
as pis Jaecelber, lIno be fait\> tbat \Je'f,1atb fEceibell it, anti bp b!,6,cOmmat1ll after. 
tnllfbs,\J,e taib fo~tP anb llisburfeb tbe fame fo~ plm; tl)ts be t1)aU not pleatl in Jl)arre, 
of rIle X1ccount, but tpts fi)BU be allob:ltb unto ptm, upon big ~ccount befo?e ~u. 
bito~s, anI) ~is is berp cleare ; tpe w~ole ~ourt agree)) \ntt~ pim ~erein) anD tPllt 

Jlll t\lt 
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t~£ J>efenllant coulll ~abe no aUo\llBnce J fo~ tpat wtncp ~e ~allllisburreb, of btG own 
~tab, aboue wbat be ball receibetJ. . 

Ccke. I:bis is a plarn, anb berl? clfar <!tafe, tbat a Uieceiber cannot biaburre fo~ 
am? tblng mo~e monel', tb£n be batb recfibfll, turtbout rprclaU commanll fo to be i 

42E+ fo.6. bp 42 E. 3. fol. 6. placito 21 &. 46 E. 3' fol. 9. if one becbargeb as a l1teceiber,t\Jere 
placito 21. & be tl)aU not babe anp allowance, ro~ furplufa§t monel' rJisburfen bt' bim, but otJ)er= 
46 E. 3· fo·9· wire it tS, if be be cbargetl as Jl)aUp, tbue be {ball babe allowance oftbts; if beba~ 

bert pleabtb, t\)at be u:ms bis liaUp", an~ fo bab! b~manlletl ~be lullgement of tpe 
. «1tourt. wb£tber bt ll)oultl be cbargeb as bls la'ecttb£r, o~ as bls l5i1r1p; fo~ tbat as 

bls 15ailp, be is to babe allowance fo~ bls lltsburf~.ments, r\)uugb lalb out wUpout 
bis commantl, but not fo, being (bargeD as bht tacu~ t~O~, arlll b~re be botb cbarge 
btm, as bis laecetber, anll fo to rentler bfm an 0ccount, aab tbis is [0 bone purpore; 
Il? to oufte bim from bablng of anp l1llQwance malle bhn. 3!n tbis cafe, rbe <lrourt all 

Judgment agrEtb tbat t~t ~efenllant waS to ~abt no allowance mabe, tbat tb:s big ~lea WIS 
given .for the not goob; anb rO li! tye la'ul.t of tpe «:ourt, 31 ubgement tvas giben, anti Co entreb fo~ 
PlaintIff. tbe j@laintiffe. 

Chapman Plaintiff, againft Jane BarnahJ 

Defendant. 

I~ an mttfon upon tbe eafe fo~ a ~~omire b~oug~t againft Jane Barnaby, Gl;.ti:: 
An ACtioD cutri~ to I)£t \lusbanb, upon Non affumpfit pleabeb, tl berblct was founll fo~ ttJe 
~POb the cafe ~latnttffe; anb upon a mctrcn in ~rreft ~f 3\ubgement, tbe cafe apptareb to be 
';:[c: proG tbls; tlJe 101atnttffe bab (oill certain Utnts to tbe 'usbantl of t~e $)efenllant, 

• lobicb mone~ being not paib, a'nb tbe lDlainttffe bablng a purpofe CQ rue tbe Ei)rfen= 
bant fo~ bis monep, after tpe brat" '(If ber 'usbanll £pe acknowiellgeb tbe IDebt, 
anll In eot1fiberatton tbat tpe ~latntt1fe wouill fo~bear per unttlI fueb a time, fi;e 
tben p~omirell to pa~ \ltm tbe fame; tbnt tbe J.k'iatntltfe nfo acco~bingfl? fc~beat 
ber tbe fame time, anll fo~ not papment aeco~ntng to ber p~omtfe tbc ~ctton tvas 
b~ougbr, anb a arlerlltct fo~ t~e 161aintdfe. 31t ~as moneb in ~rrett of 3ubgment, 
tbat {bilt ~ebt bill grow nue upon tbe contrad: of tbe Jpuobantl, anll tbat ~e being 
\lis <u;~ecutri~, matle t~e p~omtfe to pat? upon f(l~bearancc fo~ a time, loptc~ is not 
gOOb to cbarge ber. . 

Coke Chief J ufhce; tbe 19lainttffe patb ~ere laiD in facto, tbat be bab f(!~bo~l1 
~er long:, tbis is perfonal, anti actionable, anb bF tb!s bee affumpar, tl}e batlJ 
matle. ~er felniable to be.. cbargetl; It is tb6 common cafe, (bat if an <n;~ecuto~ tr.akes 
a p~omife .to pap tbe BOebt of tbe £itcnato~ upon fo~bearante, be fi)aU be cbargel) 
in an ~ttion upon tbe <lrafe fo~ bts p~omtfe, if be bo not p£rfo~m it; anti tpis is 
berp dear. 

3\t was Iltbers times faib bl? Wray chief J ufl:ice; tbat if an ~recut(J~ (as befo~e) 
botb pzomife to pap tbe bebr of bis 1lI:etlatoz, tbat tbts is dEarip a goAl alTu.np. 
fit, anb fi)aU binll brm to tbe perfo~mance tbereor, anti tbar it is nor neetlfull 
(as it batb be~n uow abj£tt£b) to p~obe tbat be bail affers; fo~ if be lJtlJ nM ~ 
pet tbt8 bis p~omtfe is gooll, anti bts b~btng of alTers. is nor Inatertaf, anI) ve fi)all 
~£re be cbargeb bp bis p~olllite, tbougl;l be b :th no be:-:rfit at aU tb rebp; as if 
Gne Catt~ to (uc~ a $c~ool·mftner, tea,p Cuc~ a (lnr, ann .3! wtu !lib; EO" Co muef) 
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fn~ pour pains; t\lis ts a gOOb p~omife, anb l1}al~ binb bim, tbougb be batb nQ 
benefit a t all pp it; fo if one bo fap to a eapafon, butltJ rurp a voufe, anb 31 bJill pal? 
I?OU ro muc\l monep fo~ it, tbis is gooll; fo~ tbe matter confiberable in fucb ~ttt~ 
uns upon rb~ <!tafe fo~ p~omtrfs mabe, ts not bJpet\ter tbe partp, tupieb botb rbulJ 
alfumt, \larb, o~ is til pabe anp benfftt t\lertbp, butone!1? ~betb~r tbe otber, of 
wpom tpe p~omife tS rbus mabe, patb anp manner of p~t,ubtce bp It; anb tpe p~o: 
mife maoe upon tb:S is tpe orteip !Ifounb of tbe ~ttton; pere in tbis p~inctpal 
<!tafe it is aberab, in fH~to, tbat be batb fo~bo~n \ler, aceo~tltrig to tbe ~grffmfnt, ' 
anb tbat as prt QJe \Jatb not patb tbe fame acco~ning to per p~omt[e; tbe tepole J;:dgment ~Y 
<ltourt cleat of opinion, tpat tpe @laintiffpatp ,uft caufe of Xlctt~n, tpat tpe m>e· ~e~ C~~rt 3:; 
dararton is; goob" an~ fo tpe rule of tpe <!tourt bJaS, Q:od JudIcium mtretur pro PliMotiff. 
'1uerenr. 

Nota, lSp Cook chief Juflice, a 15id)op is oneil' to feU itimber fo~ builbing, Nota, what 
fo~ fuel, ilnb f~ piS otper r.,c£1rar~ occa(fnns, anb tbere is no 15it1}op~tck, but ttJe Timb~f a Bi ... 
fame is of tpc founbatron Clf tbe 'fJttng; rpe Boobs of tpe )5111)op~ick are caUeb (ho~ ~ay fell. 
tpe ;IDotner of rl)e dLl)UfCP, ana tbere are aiwaps [arerullp to be p~ererbeb, anb tf ;!rp~fcswh~t 
\Je feU ann neUrol? rpls, upon a motion to us mane pere oftpts, bJe \t)fll grant a • 
~~oblbitton, ant) to tpis purpore tpere was a great ~afe toptcb concerneb r\le )5t: 
l1)op of Durefrn, bl\}o pab tlibers <!toie:mtms, aub wouln babe" cut Oown PlS stilUs 
ber m:re£s, fo~ tbe maintenance anti tlppolOing of pis .o~&s; anb upon motton 
in ~arliam£nt concerning tpis, fo~ tpe taing, ~~tler bJaS t\lt're mabe, tbar tbe 
lubges pere ~OUUl grant a ~~obtbition fo~ tbe Btng; anti tne will pere rtb,be 
tpis aglin, fo~ t\lere a f'~olJibttion waS fo granteb; anO fo upon tl,Je hlle moriu{i 
mane unto us tn tbe lihe cafe, tne will alfo fo~ tbe IJUng grant a i0~obtbftton, -bp 
tpe ~tatute of 35 E. 1. 3\f a l6ifi)op cut tJobln s:tmber ilLrees fo~ anp CBUre, un7 
lefs it be fo~ neceffaft! reparations (as if \)e feU tpe fame unto a j,tranger) tnt will 
grant a ~~obibitjon: ~nl)..to tpis purpore 3\ \labe. feen a goon taeco~b in 25 E. I. 
tDpere com}'Jlaint was mane tn ~adiament of tpe l5ifl)op of Durefm; as befole, 
fo~ cutting of ilLimbtr m:rees fo~ bis <!tole:minrs, anb t~£rl agreeb tpat in fuc~ & 
¢afe a ~~optbttton nib Itt; anb upon motion matlf, a ~~opibitton bJas tben gran: 
teO bl? tpe 3\ubges of tbis 4tourt, anI) tbe rearon tbert giben, becaure tbat tbis m:fm:: 
ber bJas t~e m>obJer of tbe (JtPurcb; anb fo it 11)a1l be alfo in tbecafe of a m>e~rt anti 
c1tl)apter, in bJbtcp cafes, upon tpts grounD tne tutu gunt ~~o~tbUtons; t~e 
w~ole <It'eurt 3greeb witp ~im ~erein. 

Marfb Plaintiff, againft Bentham 
" Defendant. 

I· jli a mrit of Q1:rro~ to reberfe a 3!ubgment giben in tbe C. B. tpe (ftafe appeareb 11 writ of 
to be tbis ! !il BrU of Xlnnuttp was t\lere b~ougbr, anb a tJerl)tct fo~ tpe Er:Fefa to Je .. 

,latntifi', but tbe 3\ur! bin affefs no tlamllges; afrerwlIrbs, ano befo~e 31ubgmenr, ;ent i~u t~; 
tbe l~latntiff rdearen, pis bamages, ann tben \lan bis 3\Hi)gment fu~ tbe annu(~; c.;.B. in a ,writ 
ond!; to reberfe tbtg 3lubgmrnt, a (ilimrit of <!l;rrour b~ougbt bp Marlh, agamfi of AnnUlrv. 

b:llJom tlJe 3\utlgment \nas glben, autl tp:s onelp afftgne'b fo~ <lErro~, tbar r\l'- 3urp l! ~ c~ ,68 al 

finning'fo~ t~e lDlainttff, gaue ~tm no ~ama!leS7 tu~tt~ t~tP' oug~t to ~abe i)one~ ! :~. :J;/o 
. ,6~ 
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Coke. 3ln 9trerpafS, mabill)ment, de garde, val ore maritagii, tpe 3!urp fintles 

no tlammages, ll)t partp flJaU nor babe a mmtrit to enquire (If tlammages, tnb lOre 
tpe 3lurp are to fintl iJamages, If not, an attaint, tpere no enqueft of aDffice: 3!n 
an EJed!one firme, no tlamages foun1:l, but after tpe partp tlotp releare bis tla,. 
mages, tpts :s g(lO~; anb tbts be map tnell tioe ; anti tbis not finbtng of tlamages 
bp tpe 3!urp, is not nom to be ar.stgnetl fo~ cn;rro~, bp tpe partp tn~o ft)oaltl babe pail) 
tpe bamHgrs. . 

Dodderidge ]llAice. 1. 1[11e befect bere is in tpe bertlict, but not in tbe 3lutlge= 
ment, anti tbis Defect in tbe berbtct, map well be attletl tip tbe partp ~lainttff, bp pis 
releafing of rbe tlamf1ges; tpe wpole !!tourt agreetl in tbis, tbat t\Je ~latnttff noto 
couH) not afsfgn tbis matter ro~ (jJ;rro~, tbe fame being abbantagtous f(J~ ~tl1, t7nl) 
ro~ bis benefit, fo is B!echers Cafe, Coke 8 pars, anti fo t!>e mult of tbe ~ourt \nag, 
Q!od Judicium affirmetor. 

Bird Plaintiff, againft Aftcock. 

Defendant . 

• A&ion upon I jfi a rptctal !action upon tpe ~are b~ougpt b[) t~e plaintiff agllinft t~e m>efenbantl) 
the Cafe for being a ~arrper, Il&oatman. fo~ a ilrober anll <lI:onberrlOn of bis 40000s to bi;n 
~rovfi and beliberel'l, anb tbep mircarrpeb: . 9Ctoo ~cttOl1S bp \Jtm b~oul!br, tbe one a ~ refpafs; 
I :~.e~~~~. t~e ot~er a ftrober anb (\tonberrton: aapon a motIon noro mabe, tbe rule of tbe 
~67. I Ro. ([:ourt tnas, tpat be l1)oulb p~o~eeD in one of rbe Sltttons()neip, (s.) 3\n tb~ !:robet 
Rep. 79. anti ~onberfion. . .. 

Coke. ~bere was a ~are refoibeb in tbe C. B \n~en 3! \nas tpere, concerning 
Gravefend lSargr, in tnbltb tnere a great number of !i'alTengtr8; one tbert batfa 
pack of great balur, anb of great tneigllt In tbc: 1ISarge, tbere fUli1)tnlp bapptnel) it 
tlerl' great .to~m, antltb£!? tnere all in great banger, anti \nere, fo~ rpeir own f; .. f!'tp, 
tnf(J~ctb to tb~ow out a great part of tbe goolls, fo~ t\1e faftguarll of tbeir Iibcs 
\Ubicb \nert Iben in t\lt );arge; amongft \nbicp gootls, fo~ tpe itgbtning of tbe 
l5arge, tbis pack of' <SoOllS tnas tb~own ober: i1fterwartlg, be \nbtcb \nas tbe 
otnner of tbi.a 10ac&, b~ougbt bis .action upen tbe <!tafe agatnft tbt> lSargeman, fo~ 
t11cre bia cD5oo'Os tbUS' can ober ; anti tne aU tbere tlliJ refoibe it cIearIp, tbat tbis 
being tbe ~ct of <iI)ob, tbis fullben fto~m, tnbicb occafronetl tbe t~~o\lltng ob£r of tbe 
<Soolls, anll, coulll not ~e abo~lle~, antl.ro~ tbis caufe be recobereb not11ing ; UpOIl 
tbts rear on IS t~e !!taff In 6 Ela. m Dahfcns Reports, b:I\)rre one tnaa bounb to http 
anb mamtain tbe ~za~amans from oberftoming; if tpis bappm bp bis negligence, 
!biB ll)aU be tnalt, otberrotre if it fo bappcn bp tbe !dtt (If <lI5on fUbbahllP, anl'! fo una= 
boibable; tpe \tlbole ~ourt agreeti \tIitp pim bertin. 

• 
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Attoe & AI' PlaintiffS, againfi Hemmings 

Defendant. 

Entred Trin. 10 Jac. B. R. 

Rot. 969~ 

I JIt an ~ttion of 4tobenimt, tbe cafe appeareb to be tpiB, Thomas Taverner, An Aaionof 
I lac. malle a JLeafe fo~ pears unto Salisbury, wbo entreb, anb was !pereof CovenaDt, 

potreffeo: Taverner Dotb tlebtfe tpe 11teberrton unto Mary bts QWllife fo~ ber ltfe, &c. 
lDpO grants tbts oberto tpe ~p~ee ~laintiff6 ~o~ fo~tp pears, tffiJe fi;aU fo long [{be: ~!~·12·I~o. 
Salisbury aUo&ns, makes b~s Blfe ®1ecutrl,r, ~nb ~tes: 3n tpc firft ]nbenture 2 Ro.lbr: 
btbers 4tobenants fltt contatQetJ, ano upon bJPlt.IJ btbtrs' quefttons were mobeo: 449. 
Salisbury in tpe firO: 3!nllenrure batb cobenant to pap 37 l.lItent unto Thomas Ta~ 
verner tbe Jletro~, fo~ non'parment of tpis 37'· lItent, tbe .0.ttion of ctobenant is 
b~ougpt, hI? an SIttignre of an ~trignre of tbe Jaebrrfion: 3t blas urgeb fo~ tpe 
ilDefenllant, anll' tpere quellions fltne!), I. Epe JLetrre llotl) cobenant tn tpe 3n= 
benture of Jl.eare, to pap 37 1• )aenr pearlp to tpe ielTo& anll blS ttirs, wpetper 
in anti b~ confiruttion of JLab:! tpts fi)aU be faib to be a lrent, o~ oneil? a r«mm tn 
grofs bp fo~ee of tpe «obenant; tbat it fi)oull1 be a fumm tn grorS, anI) no Kent, 
t1)e W:o~ns bere being, !tpat tbe JLrffre <ltobenants, G~ants, <ltonllefcenlls anb 
~gr(fs bJtt\) tb~ JLetto~. to par, &c •. tpat tpis ts no )a'ent,but an annual fumm in 
grofs to be patti: Reddendum, faCIendum, [olvencium, t~ere are oneil? t~e WO~tlS of 
tpe JLe[o~: lIlent oug~t to be referbell bl? tue JLelTo~, anll aifo hp apt wo~l:ls of re: 
Cerbation, anll tpiS on tbe part of rbe JLelfo~ ~tmfelf, wptcb IS not (0 ~ere; in Plow- Plowdens 
dens Commentar e~, fol. 131. in B ownings and Be(lons C~fe, it is tbere quefiio.- Commenta
nei), amJI\letber (ucb a ~obenant ·as l>ere on tbt part of tbe Jl.elT~ to pap ro mueb ries, fo. 131 'J 

pearlp, fi)aH be in 3ullgment of law, as a 11tent, o~ as II Cumm in grofti; tn 26 H. &c. 
8. fol. 2. ltlbere tpe OllmOre Ilotb cobenant to pap 40~. per annum to tpe mlrni)o~, 
tbere agrretJ tpill to be no lItent. but a fumm in grofs, anll 10 Eliz. Dyer, fol. 275. 
the Lord D~cres Clfe, w~ere tpe JLo~ll Dacres tJtll make a ILtafe of pis lLanl) lInll 
~toek to (ome jfrientltJ, WP{I Oill cobenant to pap 1001. per annum to ptm anO bts 
Btfe, bis ,eirs anll ~trtgns, Ouring tpe term; tbis !bere rerolbeb to be no Kent 
to go to tl>e '~fr, but a ~umm tn grofs to go to tpe c&;;recuto~6: fo pere in tbts caff, 
being bl? tDap of ~obenant anO <I5~nt merelp, is a perfonal tplng. 2. 3lf tbis be no 
laent, tpen wpet~ er t\Je SIfftgnre of tbe JLanll fi)aU babe tpts o~ not. ~nl:J ·3. _pe: 
tber an :amgnre .of part of tbe la eb€rfion, as tn tpis 4tare tpe fame Is, tbe fid! ~r= 
fignre fo~ Itfe alTlgns tpis fo~ ~o ~ears to tbe ~lailJtiff', iftbe firfl ~lTignre fo~ Ufe tl)all 
Co long libe, Bi)etber tbis laft ~trtgnre map babe an Zttion of c1tobemmt; it was 
urgeO, tpatbe cannot: 3lt appears, Coke 5 pars, fol. 18. b in Spencers Cafe, tnpat Coke spars, 
~trigne£s map babe an ~ttlon of ()tobenant; anti in tP~ enb of Spenc:ers ~aft, re: fo. I g. b &&' •. 
foibetJ tpat tbe ~~atute (If 32 H. 8. c. 24' £1ttnlls unto ~obenants, bJpicp touep 
()~ concern tbe tbmg llemtreb, but not to Collateral ~J)bznants; 14 Eliz. Dyer, 
fol. 30 9' Wmters Cafe, anb Coke "5 pars, fol. ~S. Knights Cafe, tpat il15ar: 
gainee of part of fbe laeberfion, cannot tilke benefit of a 4tonlltrion ~ fo~ tbe 
18laintiff'it Was urgel1, tbar tbiB is a laent:/aerbiee, anll fo fncillent to tye Ja'eber: 
Cion; elnlltnbm it Is bp wap of ~obenant bl? tbe lLEfree, b~ tpe fame 3Inllenture, tpts 
is a gooll rererbation; ann tbep are aU tbe tllo~bS of tpe JLeffo~) as well as of t\le 
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Jl.eifee, anb aU one, as if tbe blo~llS ball b~en, tpat tbe lLetree fi)oultl babe tpe lann, 
anti tpe lletro~ tbe ~ent, tbts ball betn gooll, ann it ts aU one bere tn effect· anO Or: 
bent times, b)1 tb~ conffructton of JLatn, blo~OS (poten tn one fenfe, anb bp one 
partp, fi)aU betaken tn anotper fenfe, as II reberter, fo~ a remainller; fo pere, bl? 
confiruttion of )Law, tpts t!JaU be fat/) to be a Ulent:ferbice, anll no tlUi'erence r\Jere 
hlill be, hlbere tbe llelTee £oitb, tpat fbe lLeffo~ fi)aU \Ja:be tpe Ulent, anll unto wptcb' 
tbe-lLerro~ agrees, anti wbtre tbe Jl.etro~ \limfelf raitp fo, b)1 wap of agreeme.nt, ani) 

Browning and to hlpicb tbe lLelfee agree~ tn Browning and BeHons Cafe, tpere is,tlut one fumm, , 
Bejtons cafe. but tpis cafe now 'I)ere in aJluefiion ts a fironger cafe; \Jere tr is £1p~effell in 1pc 

begtnnttlg of tl)e Cltobrnant. 3n confiDeraUon of tbe paptneut of tpe illent bereafter 
menttoneb, I)e IliO Ieafe tpc fame, fo r\lat tpis is bp \Vap £If nferoBtion, anll fo tn: 
cincnr to tbe reberllon, alfo tpis ts not fucb a coltateral furum, as is ob;ettet'l, it 
is not collateral to fbe JJ.antJ, fo~ it coneurrs witb fbe JJ.antJ, fo~ it is, 'bat fpe 
lLelfee 11)llU pabe tl)e JJ.ani:J, paping tbe fame [umm, fo tbtlt tt barb run wit\) tijZ lan\), 
anll be wpteb patp fbe reberLion li)all pabe tbts lamt; nnil tpis roll'S tbe true intent 
an'O meaning of tl)e Cltobenant. ~lfo tpe .aft/guee of parr of tpt !ll'ebetfion t1)aH babe 
tpts; fo~ if it be a ~ent, an'O be cobenants to pa, It; eitbrr ~i?bt O;t <1tollenant Ii· 

. '3, etp fo~ it, 11l1)tci) tpe ~trfgnfe map pane, if It mas a fllmm tn grofi\ to be pain; tbere 
, " be mull he an ZtTigtwe of tpe wpoie"<1tfiate, o?- not to. pab~ it, fo is Wrnrf'l'<; Care, 

14 EI. Dyer, 14 EHz.Dyer fol. 309.alfoit \1tlti) b!'en'a'Ojutlg~ll, rpat an ~mgnee of parr of tbe 
fol. 309, &c. reberffon, ;swUpin tbe ~)£atute of 32 H. 8. cp.p. 24' fD~ tbe ~tatute fattb, ~np 

Ci5~antee (J~§ffignee ryan take benefit :\l'~ tpis; as [oue\ling: (pe }:]))bjrttwtl, tpar it 
jg not-llbette'O tpat Mary tb~ firft: £HTtgn£f (If r\;£ JaeberfHln fo~ i!fe, was :ttltng, at 
tpe titHe- tinbe· !attion b~(lugbt, tlrs 1& not nee'OfuU, tpe JJ.a\n giues rph!' Xlction, 
at tbe time \D.b~n tbillla'enr IS bebtnn, fj)e tuas tpen libing, but t1ye'O afrerwarOs; fo~ 
1bis Jaent fo beb'tn'O, in ber Ufe time, fpe action of Cli:obenant well Herb,· fpt WaS 
UtJing, wbm tpe Jaent );nas bebtnb; anil fo Ibe ~latnClffs I)zre are fuff[dentlp in= 
tttuletl to babe tpis ~ctton\ of ~obfmmr. 

Gike dllef Janice. 1[.bis is as common as map be,. tuat a~ Xllfignet of a 1aeb~r; 
rton fOl- part, tlJalI babe tpe benefit of a Cli:otJenant, aoll fo it is in Hill anti Gr a, ;ges 
Cafe in Plowdens Commenraries, tpere IS no grear niffltUltp h(tpfs cafe ~ b~nigne 
interpretandx runt interpretatlOnes l1c res magl~ valeat quam reteat; petl tve Ue{fee 
'Ootp cotJenant to pap tobtm, pis ~f!rs, &c. fQ mueb peadp, wcuHJ. pou now 
babe tbis lamt to go to tvc <IE~ecuto~, it cannot [0 be, pis meaning appearn plainip 
to be, to pap tbis unto I)is ,dr. Convenire is t\>e agreement bere of b'clJ parries, 
an'O b£re is aGtus cnotra attum, if pe pal) r~il), l agree t\Hl£ PDU fi)aH habe fI.:cpa 
rent, tbis ba'O been a goo'O rent, anb f'\Jouli) go ttltr\J tpe retJerfion, anl) bJl)en 31 bi'O 

Browning and reat! Browning anb Bellon's Cafe, being bp 31n'Oenrure, 31' OiO rpm take tbl.G clearlp 
Beftons cafe. to be a laent; as fo~ tpe otver point, 3l'tJo poll) it clrarip, tpat tpe grantee cf part 

(If tbe ($ftate, being tpe ~lalntlffB, S)aU take benefit anti ab1.lantag~; of tpis ~o: 
benant \)ere in Leonards cat'e, in tPI? C. B, it was atJJUbgetJ, tbat Ci gramee fo~ 'pears 
(If tl)e :m.etlerfion! 9Joulb taKe, a'Obantage of a contli(lon, ttlJpin tIJc Statute of 32 H. 

32 H.8. c.24. 8. cap. 24. anll it [S berp plarn ann tlellr, tbat fucb a <lf5~ante~ map babe an £1ttion 
of (!tobrnant at l'\le ~ommon lLaw, tpe 01'0 lliffErence nH1S bctmetn a (!tObenant 

Coke sPars, perfonal an'O rea~; tbts appears ig Speflcers cafe, Spars fol. 18. \nbere bibfrS (!til: 
fOe 18, &c. fes ate put to tbls purpofe. Xls to tbe matter of abrrment, tbe 'ILeafe was mane 

Il,ere ~P Mary Taverner, mpo ball, tpe lIteberfion fo~ Bfe, fo~ 40 pears, to tbe ~Iajn: 
tiffs, If QJe fi)ouJIl fo long Ilbe, ~ttP a <lJ:obenant fo~ ~l)e quiet rnjoping (If it, Mary tpc 
le1To~ l)les, tpe ~otJznanr \n~Illretb fo~ tpe laent be\lintl. in per ltfe time; if a man 
mahetp a lLeafe, referbing rent, Habendum, fo~ manp pears, fo tbat tbe refers 
batton is placeb befo~e tbe Habendum, pet tbls is goeb, anti tpe JungtB bp tbclt 
conftruttion, are fo to martial tbe 11lo~I)S, as to make it to be a referbat!on Of tpe 
Jacnt, f(l~ tbewpole term; bere fpe :@lafntiffs \l,abe jufi eaufe of Xlction fo& tl)ts 
:laent, anll tp1B ~ttlon of CItobenant bere bJi tbern b~ougpt fo~ tpe rame, is \D~U 
b~oug~t. · 

podde ... 
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Dodde;idge J u{lice. 1lt~e ,§itatute of 32 H. 8: cap. 2~. t~tenb.s tpe c0J:10itton as 

largtlp CIS tbe ~obemmt, anI) a llelTee fo~ pears IS ulltptn'tplS ~tatute, to take be: 
nefit tperebp; lIG to tbe aberment, tpere is no quetlion at all to be maOe of it, but 
if Mary tpe <Il5~llnto~ of tbe mebertion fo~ ~tars, if Q,Je tlJotJlb Ube fo long; if fl)e 
c.teb after t~e cliure ot ~ttton lltb grotn, t~ts beat\) of bers tl)all not take abJap tbelr 
remeb}? bp tnap of~ttton, fo~ tbat llent w~icp was bue befo~e ber bearb, \nbtcp is 
tbis lS.ent fo~ tnbtcp tbe ~ttton of ~ob£nant IS ben~ now b~ougbt: 3!f one b~tngs 
an ~ttlon, as tbe ~rrtgnee of J. S. \tIUl t~ts abate tbe ~ttlon) to fap t\mt J. S. IS 
tleall, tleatip it will not. , , 

Haughton Ju{lice, anb tbe \tIbole ~~urt agre~b rotfb plm, berem, antJ.tb~t rbe " 
~laintif(s ber,e pal) goob caufe of ~ttlon f~~ tbls laent, tnPICP blaG bepml) Itt tpe J~~:::t 
life time of Mary rbeir ~~lInro~, anI) f~ blPlcp taent tbl£! ~ttton of([obemm~ IS bere for the PI~·D. 
well b~ougbt bp tbern; aAll fo bp tpe mule of t,pe cltourt, ;3Iubgment was glben f~ tiff. 
t~e 19latntlff. ' 

, ' 

Clifton Plaintiff, againft Oates 

Defendant. 

I~ a ~:o~ibitton to tbe ~plrtt,ua~ 4i:ourt; in care of trpai of tbe baltbitp of a JLeafe. proiibi~o.ilI 
Coke chief J ufhc;e. itpe ~lbtl lLa\nltltll not allow of a lLeaCe, unltrs tpat it ~~a~ ~o!:~ ~ 

\labe I:.rllbition I)tltberp, anb tberefo~e tpe fame is not to be tr~£tJ tpere, but t~eJ! &c. ; 
are to be p~obibtteb, becaufe tprp will tpere b~atn tpe matter ad aIiud examen; if an I Ro. 2.6 Ie 

acquittance be tbere ll)eltlell, tpep map trp t!Jis tbere, but no jfeoft'ments o~ lLeates, 2 Cr. ~SO: 
~bere.in our )Labl anb tbeir lLatn no biff~r, but tpere tbep are to be p~obibiteb; pere I~. Abr. 
t~e one faill tbere tbat be ~ab a lLeafe, tbe olper faiO tbat be pab anotber lLeare, tpis 3 
i8 trilible tbere; but tf tbep ltlUl go about to trp tpere tbe balillitp of lLeafes f01-
~ears, tbel? are to be p~obtbittb. , / 

Ooddet.dge Jafiice. !/tbe lliiference will be tbis, bl~ert a m:empo~al matter is 
tbe matn tj)ing, anb tnJJere but acceffartlp, a matter at tbe <1tomrnon iLaw comes 
tbere In qutftion, upon if matter tp.ere triable, fbe o~iginal matter being mereip 
~ptdtual, anb accetrardp a g:empo~al matter bappens in ~ebate, tbis is tpere 
trpable, otberltlire it is, tubere o~igimdl~ t~e matter ts not tpere triable; t\lere if 
tbep p~ocee/), tbep are to be p~obibiteb. 

Coke. 3lfone beclartB upon ~ l1.eate mabe to btm I1p a ~arron~ \nbo ra~s ~t bio 
not llemife, but rues plm fo~ srrtpes in tbe ~piritual €ourt tbis matter (If tl)e 
1Leafe ts trpable tbere, but bere tpep lire not to be ruffereb to trp· tpere tbe baltbtt~ 
(JflLeafes, fo~ t~at tp£p bolb a ilDeIiberp to be mabe (IflLeaf~s asbnU as of<!5oOlls1 
o~ eire tbe fame is not gOOb: aIiliIbere tbe one claims bp btrtue of a fo~mer JLeaf~ A P hlbT 
anll ~be otber bp a latter, t~is ,is triable bere, anb not in tbe ~piritual ([ourt, on g~~nte~ 1

0 

t~e btif::rence be~o~e remrmbfeb IS to be agreeb; in t~ts cafe 0 ~~o~ibIUon was per curiam. 
granteb per Curtam. 

M n1 Wright 
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Wright Plaintiff, againft Fowler 

Defendant . 

. 
A Prohibiti. I Jfi a ll'~obtbitfon to tpe illutq,p <!rourt, fo~ p~oceebing tpere in a matter, after a 
on to the mlertlitt anb 3lutlgment at tpc 4r ommon latu, in an ~ttion of m:refpafs. 
Dutchy Coke. ~fter a mlerllitt antl3ubgmen[ giben tn- an Zttfon of Brrefpafs, tbts mat:: 
~~~~~. 71• t,r ts not to be b~ougpt tnto anp <mngliO) <!rourt; tpra reftrainetl bp tpc ~tatute of 
J Ro. Abr. 4 H. 4. cap. 23- Eodem modo quo quid confiituitur diffolvitur, pere tpe 3[ullgment 
382 • waS giben tn a 4tourt of laeco~b, anb tperefo~e rpe fame is not to be bi1TolbeO in t\)e 
Mo.8~6,916, EDutc\)p ([ourt, no~ pet tn anp otper fuep 4tourt; anb fo tpe $tatute of 'J.7 E. 3. 
:t:t38~f H. cap. 1. in tbe time of lSing E. I. a Qyo Warranto was b~ougbt agatnft tpe GEart 
4' C: 23.

4 arIDlarrein, f(l~ claiming of certain Jl.tbertteg, tA \npiep pe btfclaimeb t\)at be. bab no 
~ In. 123. atmlarren, nettper bp @~efcripti~n, no~ pet bp 4tparter; afterhlartls pe obtatnd) a 
4 In. 86. ~\)arter fo& to \)abe a Barren~ infra terras domini cales, \)e cannot now enlarge 
:<1 E. 3· C.I. t\)is \)is (Jt\)arter b~ llil~Ercriprton, t\)t <JO~aitt tuas in tbe time of tatng E.,. 1Itbe 

place in quefhon \nas Wen-lin, an ~ction of J:reCpafs agatnft t\)3 jfarmer of tbe 
~ing : w\)cre t\)e lIttng tutu p~oeeeb bp 3!nfo~matton, be ougbt to p~ocet'O in a 
~ourt of l1teCO~b, not in t~e Wutcb~. 

Haughton agreeb tuit\) btm beretn, anti tbat it is l'l tlangerous matter fo~ a 4tourt, 
tnbtc\) is not a <!rourt (If Jaeco~b, to menille wit}) a 3!uDgment gtbm in a 4tourt of 
laeco~n; anb no m>ecree bJas tpereeber malle, in ~art tnpere a 3!ubgment was 
giben in a <\tourt of lI\eco~tJ. 

Dodderidge. amlle are bert r\t)o~n fo~ to mafnt~in t\)e 3!n\)critan:e (If t})e laing, 
No Prohibi- as muc\ras we can, anO witp all our powcr, but tbls is to be bom bult', anb WIt}) 
rion granted, 3luftlce bl? US bone unto all, but not otb.ertntfe; t~e \n\l.ole 4tourr agrceil. \Jerefn, 
but ended tpat tn tbts cafe t\)ep tue're to be p~obtbltEb, but t\)IS bemg a great cafl', tt refietl 
between cheupon a Curia ulteriu5 advifare vult, tbe 4tourt was ntbet afterb:mrlls mobeb again 
parties. })ereil'1, but tbe fame cnlleb bettuem tpe parties. 

. 
Goldf1l1ith Plaintiff, againfl: the Lady Plat 

Defendant. 

An Aaio~ of I~ an ~ctlon of iJ;)ebt b~o~~bt agatnn tbe rlDEfenbant, as &iilminitlratri;r of, &c. 
debt aga~n!l \n\)O pleal:leb fUll!? atlmtntllrEil; tbe ([ourt \nas mobeil to babe J)er finn ~ure. 
an Admml· des acco~ning to t\)e $tatute of 3 J ac. cap. 8. 
firator. coke chief J llllice. tn:l)ts ilDe,fenbt1t1t is not to flnb ~un~ttEs, upon tbis \)er 

plea of plene auminillravit pleanen, fo~ tbat O)e is not to an(wer tbE p~irICtpal 
3lutlgment of ber own p~oper gool1s, but fo~ tbt Ilamagcs onelp; tbis Wlea is no 
lJ)ar, ann it pat\) been fo~merlp refoibell in tbe c. B. tub en 31 \.tIas tpere, t\lat nei: 

Scat. of 5 tb£r an <lEJecuto~ no~ an ~tlminjftrBto~ WaS \ntt\)tn tbat ~tatute of '3 J ac. cap. 8. un: 
Jac. c. 8, &c. leis tpep pleatltb rue\) a plea, bp \n\Jtrp it appearetl tpat tpep lYoulti be c1Jargtable, to 

nnfwer 
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anrtncr wttb rbelr ohln p~oprr <l5roOs, tIns fo appearing, tpen tpep fi;OUUl be \l1trbtn 
tbe ~tBtute, anO.to finO ~urettes acco~Oin!I to tbe ~tarute, but 110t otber~ir~: but 
if {lzre in tbis araf~ furttirs tpouln be founD, tpfs ~oulO tpen ~bange. tpe 3!ungment 
oftpe lLa\.lJ, tl)c tepid) In rpls cafe pere ts conilttronaIlp, (w1tp a SI habuem) anO . 
iffl)e fi)oulll ben~ fmn ~uretifs, pou woulll tpen mane rpe 3luOgment to be abfolute; Judgment by 
r1;e mpofe atourt c:gneil hlttp bim perrtn, anll fo ~ulel), tbat tbe i!DefmtJa~t perc the Court, 
was nor i.tlitbtn t\n ~taruie of 3 J ac. to finn ~uretres, but was frcrt! antl tltfcbar= &c.! 
gEtl up tpe 3!ullgmen£ of tbe <ltourt from fo tlotng. 

\ 

RuJ!e1 Plaintiff, againfi Back..hur/t 

Defendant. 

I" jf! a 10~obfbitfon to fia"p~occebings in tpe fpiritual <ttourt; upon a libel tpere bl? A Prohibitia 
. ... d r-. flit t' on upon a rpe iflarfon, fo~ m:;upe of Under \Voo , bp realon ~ a :@~e cr pt on In non de- Suit for 

cPtr.ando, fo~ tpe atltle of Kem, tbi.$ Bool) growing in tpe aUne of Kent. Her- Tithe Under 
den mobe/) fbe <!tourt f(l~ tPtS ~~opibtttonJ fo~ t~ere ~eafons. I. 91 wboie Cltoun. wood, ill the 
trep generllllp rna!? p~efcrtbe in nQp deClrnando, tn a parttcul1ar place, ant! as a W:lde of 
tuboIe ([ountp map fo 00, bl? rpe fame rellfon a particular perfon map. ~ ~f: ~;{~. Re 
conn reafon, t~e ~ratutt of 2 E. 6. C;lp. 13' gibes ltfe unto tpis ~~ercriptton.? f(J~ :2~.' p. 
tpis particular place anll E'~edntt. . . c • I Ro. Abr. 

Coke chitfJutlice. ))p Linwood, a wpole ~ountrep map p~cfcrlbe m non de- 6H' 
cimando ~ anI) fo Is DOCtpr and S~udent, in pis laft. <\tllapter, to!. 166( b. but it is Statute of 
mttl) tpis 19~oblfo, fo fbat tb~re is betliles tbis mamtenance fo~ rb~ l~arron, otper, 3 E. 6. c. 13-
blife tpe fame is not gool) ; tpe ~tatute of 2 E. 6. cap. 13., aills pon not at all in 
tbi5 cafe, fo~ a p~tbare man cannQt in tl)is manner p~ffcrtbe: anll to fap tbat tpr: 
~(lnquero~ neber conqueren t,bis place, tpts is but 'lfili1~tcal anI) !J:pocrPPPlll, fo~ 
jJe was ~onquero~ br eompofftton bail: 3lt ts true! tpat tn fo~mer time, long ance 
tpts place was not srttpabre, becaurt tpert was no Jmlron, tpere but great 9L:hnber 
~rees wbteb were not m:Upable; but tpefe btlng now cut llo\tln, wafie!) ani) be-
firopell. hI? tbe ~ron 8p)tIIs ilJ tpore parts, anb as tn manl' otper places; now tpis 
place w\)tcp was not tttbable b£fo~e, bring nowartnller bJooll, anll conbErtctl into 
10afiUre, is nobl become tttpabfe, anI) m:ftpe Q)aUtpere be pail)· anll if blafie anb 
barren grounll, fo~ tpe wpicb no iCitpe batb etier bren paill, it tpe tame be now me: 
lto~ate/) anll ronbertell into Ullage, now ~p tpe €:ommon·lJ.aw srttpe i1)aU be p~e: 
fentlp patti fo~ tpis, unlers tpe fame be ~ftpfn tbe :@~obtfo (If tpe ~tatute of 2 E. 
6. of errmption from pal'ment of ·I:.it\)es. fo~ a certain til1~e, after tpe meHo~ati~ 
en of rbe fame, as appearetp in tl)£ ~tatute, otberwife m:itpes il)all be patlll#e~ 
fendp; no m:ttbes coulb fo~merlp be paill \Jere in tpts place, bec8Ure tuere were 
oneI!? great m:lmber lltues ~ere uromtng, but now clearll' tpe!? ougpr to paplltttbe 
fo~ tpc illlnller b.lrons, an!) tvrs'ls tpe oneIp nemann bere; tbe ltIpole ~ourt mas 
clear of opin!on, tyat no p~optbttton fi)oultJ be gnlntell ~ere in tpis rafe, but tpat 
![itbe il)ouln be patll. , , w 

Coke. ._Ill pon aUohl tpe ~arron perC in tbis place IlLttbc 'ep anll ([o~n) 
anI) not :lrtpe Boo\) ? 
. podderidge. 'l5p LflHvood 1 anb ffi)otto~ antl ~tu'Oent,_ a wbole (ltountrel' map 
be nt[cpnrgell fro:n papment tlf ilj:ltbes, but tbls at tbe firft, of nccefftr)!, ougpt to 
~3b~ a lawfuH commencement bp map of!lromporW~n, o~, &C. 

Coke agrettl witb btm berein, ani) falll unto Hend~n, ~be\n unto us an ancient 
Britlng, bp wap of a atompofWon f(J~ pour tlifebar!!e of p'apment of m::itbcs ; 
tbe ~ta'tute of 2 E. 6. mahrs againfi pou tperr, tbougp no 1lttbe was eber paltl~ 

~m 2 ~a 
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I' h ·b·· pet upon tpe mtli()~ation ef tpe ianb, i:itpes tljall be pai'O p~ef£ntlp, if tpt ~ta. 

~D d~~i~/I. tute l)fd) ~Qt brert matle ; tbe ~~~rt aU clear of opinton aglltnft tbe granting of a 
tJerCuriam. @~oplbttton, ann fQ no lB~optbttton grantfb. 

Geflon Plaintiff, againfi Bu1l.er and Serls 

Defendants. 

AScirefacias I~ a Scire f,1cias, tpe cafe app,areb to be tbis, ~ne was ~rreffd) at tpe ~uir of 
ag'linfi the tbc ~laintitf, In an Xlttton of iDebt) In an tnferio~ ~ourt at Yannouth, anb 
old Bail. tpen~ tl)e iIl)efmbants became mail fo~ pim; tbe marter was af£cr\t)arlls remobeb 
~ R~ ReI', bp a Hab~as Corpns into tbfs (]tourt, anb newl5atl pere taken, aftertnarl)S tpis 
2 tr. ~6/0' caufe upon tlamination, was caff out of tpis ~ourt, anb a Procedendo granteJ)tto 
1 Ro. Abr. NorEti) tn fbe 31nftrtour ~ourt, ani) a Scire facias· unto tpefe SDefenbants, being !be 
746.1. oib 1J5ail : tn:pe queftton was, wptt~er t~ts Scire facias \lere b&oug~t, Ipetp agatnft 
Coke sPars, tbe oii) )Bail o~ not. ]t waS urgeb againff tbe Scire facias, ani) Coke spars, etteb 
fO·70 ' Haes fol. 70. Hoes et[i:', b:lbere t~e nature of a )Bail is befcribell, wbert in an ~ttton of 
Cafe. ilDebt, anI) b£fo~e anp 31ubgment giben, t~e l1'laintiffbotP releafe unto tpe )BaiJ aU 

~ttiot1s , EDuties anb bemanlla; afrertnartls lubgment gibEll againft tbe 13i'>efm= 
bant, upon Ns befault, anb a Scire facias againft tbe )Bail, tDbo plttlb. tf}e lIle: 

32 H. 8. Ieare, ab;utlgeb no 1f.arre, upon fpe lno~bS of tbe )Bail, being conbUtonal, ~~ H. S. 
Brook, tit. B"ook, Title Mainpri:e, placito 96. a man arreftEb in London, fountJ fureries 
Mainprife, to tpe lDiaint, afrerwarbS it catne bere bp a Brtt (If p~tbil£ge; aftEttnartls a Pro-
pl. 96• cedendo came to p~oceeb ·in London, tpts O)aU not rebibe tbe flrft ~atnp~trt (J~ 
31 H.8. . furettQ)ip, fo~ t~at once i)tfcbarge~) anb alwaps b.ift:barge~, 31 H. 8. Brook, Tit!~ 
Brook, tit. PrQcedendo plamo 13. & :Brook, TJtle S'.lrety placito ,i8. If a man be arrdfeb III 
Procedendo, London, anb flnns furehes, atterbJari)S pe remobes tbe boOp, ani) tbe caure bp a 
pl. 1" &c. immrit (if tl'~ibtltge, anb is l:IiflUiffei), tbe tureties are btfcbargttJ, but contr.arp it 

is, if tpe l11latntife obtains it Procedenrlo, fo~ tbat tbe EDefentJant bib not.p~obe 
bis caufe of p~ib[lege; fo~ tpere in effett, be was alroapi it i3&troncr to tpe 
jfrancbite. 

Coke. Il!ID\bm tbe matter is bere bp us rdrttEb, ann call out of tbis ~outt, anb 
a Procedendo grantell, m~ 1:12 J~is, in a manner, were neber potre{fetl of tpe caure, 
anb tbtrefo~e tbe mutter to remain, nni) be tn tbe tnferto~ <\tourt, flatu quo priUS, 

3tlb tberefo~e clearlp rbe firft )BaU is bere rebib2b, anb tbe Scire facias well lies a: 
gattift tbem. ilsut wben tbe la£(O;l\) is remobci) bitbtr into tb1s drourt, an~ t1)e 
¢ourt once allows of it, ann is poffelTti) of tbe caufe, anti fo tpe matter reco~beb 
bert,. ann nem Wail tahen, tpen cltarlp tbe firft )Bail is' abfolutelp bifcbargeb, but 
as tbe cafe is brre, it is (IS clear, tl)at rbe ftrft WaH is bert rEbibei). 

HaJgttor. :lbis ison£lp to fl)ew eaufe, ani) lnpen tpe caufe fi)tweb is bert bif= 
likeb of, anti tbc matter is frnt bow" again bp it Procede(;do, tpcu tpe matter botp 
tperE reft flatu qllO. . 

Coke chief J uti ice. lftbe ~ail be bere reco~betJ, anb t~~ term paffeb; tbi? firfi: 
:2 cr. 203- bail is tlJrn eI£arI~ tli;rlJargetJ; but if in tpe fame term, we tlo bEre tlifallow of 
Yd. 120, it, anll fentl tPI? ([aufe bach again bp a Procedendo, as we map bJrll fo boe, tben 
121. tbl? matter notb reft in t~e 3nfertour 4rourt, flatu qLlo prius, anb rbc ftrft bail is re= 

tlibetJ. 

Dodde-
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Dodderidge. If tpe )J;ail b£ file}) pere, ani) taken off again from tPe llteco~i), 
t"tn it is no Jaeco~n; tpe lJtafe in 3.2 H. 8. befo~e rememb~en, is to be un'Oerfiooi), 
tDitb tbi~ tltfference (s) wpere tbts <ltourt fs fullp potTelfen of rpe matter, ann fpe 
term be pafi, tpere tbe fIrfi Jl)aH is abfoluteip nifcpargeb; but otper\tJi[e it !S, 
mbere tpe matter is bifallobJel1 of bp fpe <ltourt In tpc fame term, tpe caufe being 
tprn in tbtlr b~eafts, eitper to allobJ 0& l)lfaIlobJ of it, ani) h1bert tpe (!tourt Oot~ bif, 
aUohl of it, tbin it is as notping, Clnb tpe firfi )J;ail is tpen clead!, reurbeO: ~n,b ud ment 
fo in tpfs p~rnctpal cafe, t~e.~our~ was aU £lear of optnton? tPat tpe fir~ 15ad live~ for the 
bere is rebfbetJ, ani) fo tpe SCire faCIas bere w.cU awar'Oeb ag6Inft the oIl) 215atl, antI Plaintiff 
acco~tlingJp, b~ tbe lltuie of arourt, 3!t\~gment was gibert, ann fo fntren fo~ tpe per CIlriam. 

lDlaintiff. 

Mateot Plaintiff, f agaiuft Dean 

Defendant. 

I f an ~ct:ion upon tpe (\tafe b~ougpt bp t~e tDlaintiff againrt the Wefentlant, fo~ An Action 
refufing to feal a J50nb tEnOereb unto btm, acco~bing to agr££mrnr, tpc cafe up: upon the cafe 

on t"t agnrmmt appearen to be tbls, (S) tbe ~Jainttff, tpe ~efenbant, anO ano: for refuting 
tl)er agreeb to be bounn tn a )5onl), to J. S. fo~ tbe papment of fo mUtp mOlttp to ~o fe;l a 
bhn fo~ a tertain bargain of Dooll, at fucp a nap, anI) bp [uc~ a !Bon))' anb tn fucp 1

0:0: 2.71. 

if fumm, as lbaU be agreeb upon amongft tpem; lb~ ll'l1nnttff makes a: 11)on'O, I Ro. Abr. 
jopnt, ann fcheral, ann tenl)rrs tpe fame to t"1'. ~efenbant, to be fealeb bp bim, 424' 
mpo refufetb to feal tbe fame, anb upon tbisbts refutal, tpc @laintiffb~tngs tpls 
ilct:ion; tbe fole snueftton being, wbetp·er bp !bis agrrement, a ;opnt bonb (lugbt 
to be malle, anb renb~cb, o~ wbetper it map be, a ;opnt, anb feurral bonb. 

Coke. .pen tbe agrrement is, t\)11t pe anti two otpers fi)aU be bounb, in [ucp a 
~umm as tbep tl)a:llagrre; tPIS is to be a lopnt bORO, anb not to babe been a bonb 
'joint attl) [entral, tbe rdatton goes to t\>is ti'lpirb is certain, if be pab pere mane 
a 15onb, tn topicp tpe m>tfeni)ant fole WaS bounb, anb tenbenb tbts unto \lim to be 
fealeb, tpis \Jan not bren groll, tberefo~e a joint anb [eueral l&onb j~ ban alfo. 

Doddefidge. SDebt upon a ])onb Hetp not againft t\)~ ~elr, if nor boun'O; 
t1)e w\)ole c['ourt agreeb Wttp· bim berein, anb tvat bJitbout all queftfon, t\Je bonil 
bere bp tbis agrEement, nugptto babe blin a joint bonb, ann being here a joint anI) 
r~bend bonn tm'Oerell to btro, to be {eateil, be migbt toen rdurt (0 to boe, fo~ it Judgment 
ougbt to bane bren a joint )Bonn; this being otperbJife, t\)e 191arntiff \)ab no c8uft qll?d qll~rens 
bert ~f ~ct:ion, anb tberefo&c tpe litule of tbe ~ourt was, Q20d querens nil capiat ~~~::.za,t per 
rer BIlJam. 

WiOa-
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WiUamore Plaintiff, againft Bamforde 

Defendant. 

Part II. 

All Aaio'1of I JI1 an !action (If 9i:rrfpafs b~ougbt, fo~ taking atnap orbis tpap; upon Non culp. 
Tr~fpars for pieatJ£tJ, a Ullertltct fountJ fo& tbe ~Iaintiff. 3!t was monel) in £1rrefi of luDg~ 
~kmg of ment, tbat tpe ;roeciararton ltlas not gooll, becdufe pe patp not purfu£tI bis iltttle 

ay. matle in t~e rIDeclaration. 
Coke. !! man b~tngs an ~ction of ~refpafs, fo~ takfng pis jpap, anb con. 

beps unto btmfelfa !:tUe to it; tpts is mo~e r~an be ougbt to tlOe; bur pc ougpt 
to babe fB1'O generanp, Ql1are f~num [uum cepir, wtrpout making of anp WIt to itt 
anb tpis Is gron; fo~ tfone, as (]J;~ecuto~, b~lngs an ~ctton of -'rtfpafs, fo~ tao 
hing of a jpo~re, blpereas in berttp, pe neber blag (]J;1ecuto~, tbls is clearIp gootl ; 
ann pts being <lEJecuto~ 0& not, is matter ~ugato~p, lIntl it is furplufage fo~ a 
~latnrlft' , tn bis ~£tlaration fo~ itrefpafs none, to malie a lltttIe to ptmfelf in 

"I H. 4· £0'44' tbts. 7 H. 4' fol. 44, an ~ctton of 9:refpafa upon t~e 4Cafe b~ougbt, QlOd Theo
IonIUm arporravit, & illud rolvere recu[avit; tbis is goon" witpout making ~f an~ lItt: 
tie; anb tbe firft tno~tJs ate boib, anll rurpll!fage, aOO lpe ot~fr gro)): fo~ as tJ)e 
mule is, utile per inutile non viti;ltur; tbt 4Court clear of opinton, tbat tn tPis 
p~inctpal 4Cafe, t~e SDeclaration is gootl, tpis <l&1ception notblitbfiantling; fo~ it 
is but meitter of fUrplufage fo~ a ~Iatntiff, to mahe a ititle in bis SDedaiation tn 
trefpafs; nnll ifbe makts a Ettie, ann tlot~ not pnrfue it, o~ if bis iltitie be not 
grob, tpis is not material, being but matter of rurplurage, anb nugato~p. 

Judgment 
for the 
Plaintiff per 
Cllriam. 

Dodderidge 1 ultice. ~pe ~laintiff neens not mahe anp 9:ttle in an gctton of 
i1trerpa fs, t~e fame betng a poffell'o~p ~ctton; but if pe bo make a 9Cirle to fPe way? 
of tbttlence, be ougbt tben to purfue tpe fame, antl,make it gOO)); but be neeDs not 
to make anp gtitIe in bis SDecIaratton, raptng tbar tbis ~ap was fo~ ':ptbe belon: 
ging to ~is farm, bl~icb is mo~e t~an be neetle)) to babe none; rpis is but fur., 
plurage, anti fo tpe mule of tbe ~ourt ltlas, QEod J udicil1m incretur pro que.; 
rente. 

Watts Plaintiff, againft Kempe 

-Defendant. 

An At1:ion of I jlt an ilttion of m:reCpafg; -fo~ entring into a ,cuCe, anb into a (ltlofc. Sur Non 
TI!'~fpafs in a culp. pleaded; tbe parttes klere at 31fue upon one of tbem, but not fo~ tbe 0< 
~:feand tUer; a lIlertlttt fountl fo~ tpe lDlaintiff. 31t was mobeb in ~rreft of 3!utlgment, 

toJ becaure t~e 94ton Was b&ougbt fo~ two lltrefpatfes, anll but one put in 3tTue, Bnl) 
fo f(l~ tpis matter (If bartance, tbe ~laintfff not to babe bis 3!t(ogment. 

Coke 



-
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Coke. $[w'o 9I:rerpatrell are ~ere Iai)), tpdl!)efen'Oa~t pleatls to I{f'ue, to one of Judgment 
t\lem, but not to tpe otper, an)) tpis to lDptcp be pleatl. ts fountl aga:''lfi brm, lung: for, t~e 
ment fi)aU be giben fo~ tbat tDbtcb is fountl, tbe lDbol,e <n:ourt agreeo ~)erern; anti Plal~tlff per 
tberefo~e bt' tpe laule of tye <n:ourt 3!utJgment b:las glben fo~ tpe @lamtlff. Curtam. 

Downes Plaintiff, againft Hack.sebJ 

Defendant. 

I~ an ~ttacpment up~n, a ~~opibitton, fo~ p~oce£bfng t~ tpe ~ptdtual (['OUff, in AD Attach- . 
a futt after a l.9~oplbltton gran tel) upon a modus deClmandJ. men~ ~p.on or 

CJHe ,hief Julbce. 3 babe feen a goob lftttro~)) tn tpe time of Bing E.3. tpat if prohlblClOD. 
a €ourt Ootb p~ocetll contrarp to a ~~o\Jibttton, tbat not o-Qelt' an .0tracpment, 
~afl begranteb fo~ tpe lUng, but a fpedal ~ttion upon tbc <n:afe fo~ t~e it'artp al: . 
fo, fo~ tpts 18~orecutlon tbuG agarnft prm, fo~ rpat ubicunque-elt injuria, Ibi dam. Record In 

num fequirur, to tP~ partp fo~ tpe wptcp ~e rpall ~abe pis ~ttton upon tp€ ([afe., temps E . .,
anb Fitz. Nar. Bre. to'. 92. E. patb tbls ~«re; an Zction of Errefpafs upon tbe 
4tafe b&ougbt b~ one pabing ferbeb one bJit~ a J.ij~oblbttion, anD OeUtJereO tpc fame 
unto bim, fOHpatpe, illud breve ibidem in luro projecir, & pedlbus fuis conculca-
'Vit; anDcontrar~ to tbls bib p~0fecure pis .suft, in eadem Curia CbrjHianira[~s, in Firz. Nat.Br. 
contempt of tpe llltng, anD to tpe tlammag£ of tbe partp, &c. tpe p~tncipal cafe bere fol. 92 E. 
toas, tl)e.$)cfentJant libelleb in tbe ~pirrtual cJtourr, fo~ Jlptpl'S m kinO, a modus 
decimandi pieabell; anb upon tbis a jg)~optb[tion granteO; anll afrt:rbJartls pe Ii: 
bell.s again tbere fo~ lbefe m;ptJJes. ~ laecaprton is bp tpe common 1l.aw, if a man 
~tftrains once fo~ lftent, an)) afrer be lliftratns again fo~ fbe [Clme laeot, nol)~cp be 
ougbt not to boe, as appears bp FltZ. Nat. Bre. fol. 7 I. E. bfrl~ pe libeUell fo~ m:ptbes 
in tbe pear 1610. a modus decimandi pleatleb, anti a lD~obibirton granteD, afrer% 
warDs be libells again fo~ J[ptpes in kinb fo~ tbe pear 1611. tbls pe map weU bn, 
being out of tbe nrft lD~obibttlon, as tfirepements, are to be taken Urlctip, fo iVan 
I!lhibitions, ~e mill? bJellltbeU again ro~ tbe fame itrtpes, but not fo~ t1)efe, in the 
fame pear, anti fo~ wbicp be was p~obibiretJ to fue; tbE woole ~ourr, agrertJ In 
tbis dearh!, tlJar if be libelleD tpe feeonO time, fo~ tJJefe :m:it\les in [peele, fo~ I.tIPICj) 
befo~e ~e was p~obtbitetl; ifbe 00 t!Jus fut agarn, an Xlttacl)ment Httb. 

Dodderidge. jo~ otper SJ:itbes, tlue fo~ anotber pear, bt is not pl-ol)ibitell, but 
ondp not to 'Cue again fo~ tbe fame tbtng fo~ rob!cp l)e blas bzfo~e P~olJ!bttdl; but 
as fo~ aop otber 9l:ltpe!1, be is left at large to hbell agatn fo~ tbem, but not fo~ 
tpofe containeO in tpe firft @~o\Jtbrt!on, ann fo tpc .mule of tbe (Jtourt bJas tlJat if ~hec Rule of 
t\Je UbeU be fo~ tpe ~ame 5:trpes in tbe fo~mer p~obibitton tbat I'm An~chmeor }o~ anoa~~~ch. 
be «raoreb fo& tpis bls contempt, anti rpe parrp "lIfo to patle bis fpedal! Xlttion meat, Si,&,. 
upon t\Je ca.fe fo~ tpis un;uft be.ratlon. 

Coke., jf~~ tpts 31 can fi)ew a tlerp gOOb an~ an ancient laeco~tJ in tpe time (If Trip. E, 3' 
E.,. t\>~s being a ber~ gr~at ~ontempt ~~ luffIC!.', anti of tpe 1l.a~, fo~ pim to Ii: 
bell agarn fo~ tbe fame tbtng tn rpe ~pIrttual aI:ourt befo~e p~obtbitfb; but if pe 
ltbell fo~ stirpes tlue in anorper pear, o~ if it be in tbe fame pear, but fo~ otper 
m:ttbes, tp!s lUbell is goon,; otperbJtr~ it is, if. ~e libdl fo~ tp£ fame llitbu, in 
tbe firft UbeU, Bnb J.I:l1-0~tbltton eontatneb. 

Fox 

• 
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Termin. Mich. 12.. Jac. 

Fox Plaintiff, againfi: Whitchcoc~ 

Defendant 

Part II. 

I~ a U\eplebitT, upon tbe pleabfna, tl)e ~are appeareD to be tbis, I:pat George 
Fox betnll1Leffee fo~ 9 1 pears, bib tobtnant anD grant, tbar tJe woulD not alien 

rbis SubpC»lla furisflCtura:, to an~ ont, but to bis Hift: fo~ \let trfe, ann afrertnartJ6, 
fo~ rbe rdltlUe to one of b~s ~bt!n~en, o~ fo~ fucp befault, to a pounger l5~otper: 
Sl(b~ee ~uefttOtlS OiO arlfe in tbuJ <!tafe. 

jftrfi, imbecber tbts ~obenant bp tbe JLefTee, tbat be WClultJ not alien, but <in 
fuc\l a manner) t11~11 enure as a coribtdon, anb to pabe tpe fo~ce of a conllttton, 
o~ not. 

~econtJ, 9:oucbing tbe b~eac~ allmttting tbis to be a <!tontJition, tnbm pe once 
mallt a lamfull alienation, acco~bing to tbe fOnDttton, ilmpetber tbis alienee be now 
ot large to allen to wbom be wtu, o~ l1)aU be fubjett to tpJs con!)trion alro, fo tbar all 
aUenatfon bp bim, contrarp to tbe firft Cltobenanr, fi)aU be a b~ellcb of tbt (onOition. 

lICpirO, (ilijjlberber rbt acceptance of Jient bp tbe JLttTo~ (rtferbeb upon !'be firft 
JLeafe, after tpls fuppofeb b~eacb of tbe conlltrton) _berbEr tbis aeceptnnCe of tbe 
laent, fi)aU bar tbe 1L£tro~ of bls <mntrp fo~ tbe conllition, (l& not; rbis was argu
tD f~beraf Urnes, bp Davis, Whitlock, ann Harvey .!fedeanr, fo~ tbe ~ef~nt:lant, 

Mich. T 2 Jac. anb bp Bridgeman, George Crooke anb Covemrey, fo~ rbe 18latnttff, tn tbe feberal 
B. R. &c. Sterms of Mich. 12 J ac. B. R. Parch. 13 J ac. B" R • .anb Trjn. 14 J ac. 

jftrft, ~S to tbe firfi point, it was urgell, tbat tlJis ~obenant bere bp tbe 1LEtTre 
not to aUen, amounts unto a contlftton, anb barb rbe fo~(e of a conllttion, tbis mas 
dearlp agreeD unto bp tbe otbet fille, tbe Xlut\lo~tttes citeb being manp, anb lltrect 

28 H.B. Dyer in potnt; tpis controberteb in 48 H. 8. Dyer tole 6. anb in BroIVnmg anb Be(lons 
fol.6, &c. 4tare, Plowdens Commentaries t foJ. 13 2 • 14 EliL. Dyer fol. 311. 2 EIiz. Dyer 

fo', 169. ~fr Richard Cromwells ~are, ., E •. 6. Dyer fol. 66. 7 E. 6. Dy~r [0'.79. 
6 E. 2. Cifell Plowdens Commentaries fol. 159. tn Throgmorton anO Tra'les, Coke 
2 par!1, f. 70,7'1. Cromwells<!rare. . 

Coke chid J ultice. ]pert in rbis <!rare tbt Jl.effee botp cobenant ann grant, tpat 
be will not alten upon patn of fo~feiture; tblS is if plain anO (lear <!rafe, tbat tbis 
is a (onllifion o~ llefeafanee, anll tbat be b~ tbts patb a contJitional anb a llefearable 
®ftate, anO fo is Dyer in rb~ee feberai places; anI) tbfs is fo witpout all quefiion, 
efpecraUp tbts being in a lLeafc fo~ pens, wbicb map /IS well netermtne bp contract, 
as'tIJe fame map begin tperebp, anb tbis IS berp clear. I 

• 2. Wbetl)ert\Je ~trignment bere bp tbe JJ.etrre unto Edward Fox, babing a aIiIllire 
~t~~e~~e iibing, _berber tbis be a b&fClCb of tbe ~onbirton, o~ not; berein it is (irft to be 
wherein the confiOeretJ, _berber tt)is conllitton fbalf be ertentJeb to go to anp mife, \xlbicp be 
condition is fuall after babe, o~ ondp to bls p~ertnt Dife be tbm pai): 31t bJas urgeb, tpat tbis 
for the bene- tl)aIl go to anp Bifr wbtcl) \)t fi)all babe, anti beretn tbe-Oiffereoce wtU be, wbere 
~r 3n~ where fuel) general con'Ottions 00 tenb unto tbe benefit, anb wbere to fbe p~eluoice of rUe 
j~~i~e eol;h; partp: 3!n tbc one cafe tbe fame fi)aU babe a general rontlruttion, in tpe ot\Jer not 
party. fo; to rbt's purpore is tbe 1500& of '39 H. 6. fol. 9. 1lCbe (onbition of an ~bIiga~ 
39 H.6. f·9· tion wag, tbat if tbe ~eftnnant, anll tbe 5renanrs of tpe ~uke of York, fi)onfn 

fianll unto tbt ~rbitrement oft\)e i0latnttff, of all manner ofilDebates, tbat tbm ~~. 
'I H. 7. f.~2. tpiS bott) frtenO but to tbe i:emmts be pab at tbat tIme, 21 H. 7. fol. 30. Pufetoes 
&c. cafe, 27 H. 8. fol. 19. b~ Audlay; \1)bere tbe con'Ottion ts beneficial, it l1,Jall babe 

. a large 

• 
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a large e~tent but ot~erbJife itis bJben~ p&eJUotcfai, 6 E. 3, fol.3I. & 14 H. 7. bl. 6 E. 3,[01'31• 

32 • ~n ~nnu~t~ gramen to one bp {be ~~to~ of D. umil~> ~,e be p~omot£i) unto a fuf- &c. 
fictem J&eneftce bp t\J£ l1'~fo~ ; tbtu fi)aU £~t£nO to anp ~~1O~, ISH. 7. fol. I. & 19 ISH. 7· fol. 
H.6.fol'9. $I man oor\) OelJife (bat bl.s Ilanbll)all be folO bp pia <lEFCil{O;,tS, rbts fi)dll I. &c. 

£~ren'O to <lE1ecur.o~sof®Jecuto~s, \Dltb tbis agret's 27 H. 8. fol. 1'). in DCllKwiays 27 H.B.fol. 
cafe, fi)aU £~rentJ to allbis €onfrrers ; fo \Jere tbiS conturion not to be taNm firittlp to • s· 
fpe mIre bJbtc~ \)e tben bal), but unto anpatmltfe be,l1)oultJ ~atJe •. 

Coke. m:be conllition berng, rbatbe fi)aU not alten but In tpIS manner, to ~c. bl? 
yis alienation unro tbe ftril, be batb now an abfoiute <leUate, anb to btlr Gtftate nil 
conlltaon can be anne~eo, bp rbe wo~t!s of t~e firfi €otlenlInt: 31t bJas tben urgetl, 
IbfIt t~ts aIiEnation to Fox, bJas no b~eac\) of tbe contl\tl(;n, becauf; be coultl not b!? 
2rt rJ£cutell, conbep tUs unto \Jis amUe; to t~ s purpofe is I,s E. 4. fd. 11. & 27 IS E. 4.fol.(, 
H. 8. fo). 27. 2.'-,. anb fa tbis part of tbe cont!ition is batt! anlllmpotrtblr, anti t~£re: b. Sec. 
fo~e it li)I'IIl nanll gOO\) fo~ r~e refltlue, as if l~~ conbttion pab bf£n, tbat be fi)()ultl not 
affrgn unro anp bur to a mOlgile fD~ life, anll afterbJartls to a pounger l5~olber ; tbls 
fs boib) as to tbe firft, but fi)aU nanll gron as to tbr otber part. 31t was objettei:l, l~at 
rbis migi)t be 'Oone bp wap of ilDetlife, anti rtat a EDrbifff' is an ~ffignff b.lttbtn tbe 
~onbtrion: to t~ts it bJas anfwent!, tbat [I. EDebife is not comp~el!enoeb \DUbin 
tbe \tlO?tls of tbe (/tontlttion ; tpe refiraint lip [be con'Oition is, tbat·be fi)aU not aiten 
unto aTlI? but unto bis m1Ul1tf~ fo~ ber hfe, anti after to one of ber ~btJl.l;ten ; anb fo~ 
!)£fault of fucp, tten to a [ounger );~ot~er; tbat r~ts ltlo~b (N 1{1) fEts \lim at hbert~ 
to grant fO tvefe bJbicb are comp~ebmnetl wit~tn·t~e (Nlfi) & refiduum termmi, to 
(lne cf t~e poungrr !8~otberG. • 

.bir'O, ~bis ltbertp was to be erecute'O in fatur C1, tbEn it is to be confii)eretl, 
mlml\l:tber Edward Fox, tbe ~lTtgnff' of Gecrge Fox 1~e lLeffre, Q)aU be fub;ett 
to t~ts conDition, bp bis Sltrrgnment ober ~e fi)aU be at ltbertp, an'O not fubjttt to 
rte conbftt~n, bp Dumports cafr, G:~e 4; pm, anti bp Leeds anb Crompcons Coke 4 pars, 
tafe tfJere Ctteb, fol. i 20. a. a )licenfe btfpenctng bJitb part 6)all be ro~ tpe b.l\)ofe; fol. I20.&C. 

tbai tbis tnO~b (vel) uni fratrum JuniolUm, gtbes bim an firttion to ahen to b.lpiq, 
of tbem be moulb; t~en out of rbe \nc~nG of tpe ([obmant, donatJone~, tyat is 
to be, inter vivos, bp rbe firft bJoillS (If tbe contlirion, ano t~e (arne not to bz 
ruppl~£tI bp a iIDe1:Jtfe, ,27 H. 8. fo!' I). in Dockwra ys cafe, aths fimpfices , a 27 H.S. f.1 $. 
man map bo to b!s QB.\llltfe, as to pap mon:p to \)er, anti tpe lIte, but actus civile" 
not in criminal matrers tlJep are tltfiinct pzrrons, as t\Je one t1)aU not be punh1)e'O 
ro~po~all!, f(l~ tbe other: 1Il:pe lail matter confit!erable is, mlil~etb£r tbe aCCEptance 
(If bls .ia'ent, QJall bar bim of bts GEnrrp fo& t\)e conbHiun :3!t \nas urge'O, tbat t~e 
acceptance OjOUHI be no bar, becauf~ it IS not plealle'O tbarbe tll'O accep~ tbe 1aEntb£: 
fOle b:s (/fnrrl? fo~ rte conDition; anb bp Pennants rafe, Coke ~ pal~, fol. 64, 65. Cok~ ~ pars 
if be acreptlr tbe ,11ient o~ tbe ruTtgnre, baning notice of tbe ~tr gnment, tbis fol.64, 6$. ' 
fbaU bar blm of bls QEntrp fo~ tbe conllrtion; otberwife if be bal) no notice (;f It 8(c. 
if ~e accepts of tbe tltznt, b:Ibere no lamt is 'Ou£, t\)t8 is no bar, as if tUt l.ra~~ 
mas befo~e bp bim atmitletl; ('S!O tbe pleatling bere, (being tbar be accepte!) tbe 
laent of rue amgrHf) (Sclens) \)tm to be an ~mgnll', tbis is not goon illr tt ts rt= 
fQilFtJ, Co~e 4 palS, fJ. 18. b. il1 ~tr Gilbert Gerrards cafe, m an \lctton upon Coke 4 pars~ 
t~r <rr:ar-f, fo~ tpat ipeSIDog of tl)£ miefenllant, \Jat! bttten t9£ ([arret of tbe ~lain. fol. 18. b.&c. 
t~ff (lpfe [(lens canem [uum ad ml)rdendum ove~ conluetum) tlJis is not gron, fo~ 
that tbe (Sclen<;) fS not traberrablt',. no~ pet !in~ tlir£ct allegation; ann witb tbis 
a g:rrr s. 48 H.8. Dyer, fo~. 25. & 28 H. 6. fo!' 7. in Clans caft , Coke 10 par"', 10'. 28 R.8.Dyer, 
128. tbat hlbert a rfnr I!J rerrrtJe'O, at MlChlelmas, o~ 28 naps after, tye Jl.Effre ~'k2S' &c. 
barb an eIretten, anti if \)r pap it not at fbi? jfraft=tlap, rbw tuis IS nat but till fol. ~;;, ~~.s 
tbe [centl bap, anti tt fiJE'U rilEU bz as a rfferbatton at tbe feconn l1ap: 'ere in 
t>rs ~arr, rbe fent hJa-s fo reCerbell, anti not patti on t~e j'feaft:llap, but afttr tbe 
jf, ~fi:l:l.ap, be ac:qJlS tbe rent befo~e tbe feconb tlap, ann fo btfo~e alil Tent 'Oue , 
tol)l~b t\J no bar. . 

Coke. SJj)anp t~tngs are confi'Oerable 'fn ryi.s c.tafe. 
~ n jfirft, 
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Jtrft, 3t is it bert? plain care, tbat tbis <tobmant anll <ID~ant btre on tbe part 

of t~e Jlelfre, tbat be tntll not alien but to bts Bife fo~ ber ltfe, anti after, &c. tbat 
tpis is a conDition o~ lleftafance, anb bp tbis ye ~alb a conbitional anti a llfftatible 
~ftati. . 
~s to tbe ~econll point, J:be conbttion being, tbat be bltll not alien to lInt? one 

but to bls Bife, &c. upon patn of fo~fdrure ; ~p tbe firft illttnation, tpis partp to 
tnbom tbe fame ts mane, betrb notu an allfciut£ <!Eflate In bIm, antl to bt$ I.lI:ftate no 
conbition can be anOf~tll, bp (be h1o~ils of Ibe flrfi ([uiJeoant. 

I:btrblp, 96 to lbe pleabtng of tbe acccpranre cf t\Je rem of tye ~tfignff) tuitp « 
(Soens) tbts ts not goon i bp 22 E. 4· wl. 40 • a ~lfa not Itruatle,; is not goob, but 
t~ts is bere confelfetl, tpar tpe aitenart(Jn hJ~s malic, anti fo rp.e maHer {if tbe ( Sci
ens) IS Dt an eolJ. 

jourtp; m:ven as to tbe accept~nce,.de red~'t~ pr<J.~ia 0; as to tpis, l»ben fbe 
matter in fait t:a boubtfuU,as ben to [PIS c.tafe tr '$~ f~~ It mllp be be ent'retl after tbe 
acceptance, anb It map alro be t\Jat be entrth btfo&e ; tn fuc\) ([afes, unto inebitable 

Ailtndels cafe: abtrmtnts, b:le mufi ann bJtu gibe tuap, fo was it t11 A!.lldeis ~aff bere, anll in 
&c- tPe®arlof Salisbllfles cafe: Nuper EpJfccp~~, rbts is ~ f.rcr;g tnfo~rfment to tbe 

~ourt tbat be b:las bean, \tlit\)out anp fpertal abumenr ; ani) tb:g inas a fironner cafe 
tbfn tpe clrafe nom bere in qUe1lion, fo~ pert it 1S tmpofftbit: to babe tpis to be reddl_ 
(US pra:d1ttus, ir be entrell fo& a b~eacb b£f~~e \Jig acceptance; ani) a~ to t~e " Sciens) 
tbls is to no purpore, fO;l be accep.s t\)1S rcnt of \)lm as fln ~lTfgn(f, tpe conlll~ 
tlonal ®fiate cannot be bere abtJit) ro {be ~ffign(f, f~~ be bp tbe ~(fIgnmfnt maOe 
unto bim bat!) an abrolute ®ftRt~; if i\)e (!CUate pal)- . pere malJe bp tbr lJ.etTre Co 
p;s mImItfe fo~ \ler Itfe, anb f(J~ tb;; nftnue oft\1e terme to (- ~ . ~ctpe~-,Ibts tbenbab 
bren boitl as to bis ml(!Rlfe,aob goon p~efentlp to \JIS poutlger b~(ltb£r, anll fbi:. is ufr~ 
dear; it is it llifficulrtbing fOl- t\)e .leffl)~ t\JIS trap to abc.ib tpis JJ.ftM', bdng fo~ 
91 pears, anti ro tbis b:las ab;Gurneil to dflotl}er tHlC, whb i) rccttrng to infra tn£Ip 
upon tbis, bts acceptance ( D~ redd 1m pra:dl6t ) mbtcl) is rbe cbit~feft maNer ) f(!~ 
b:litbout aU queftion bp t!Jrs ~obtnant (be UeBfe IS conl:littoniil, anb bp rpis lle::-eaft= 
ble. 

Term. Parch. ~fterlDlIrlls (S.) Termin. Palch. J 3' J ac. B. R. t\J:s matter mus mobetl again, an" 
l~ Jac. B. R. arguetl bp Coventry anb Wh tlock I anb tpe f(l&me~ potr.ts InlHl.;b upon, Boil b~ tpem 
icc. mucb btbaten. ./ 

Coke. ~learIp if tbe conb l tion iJati bren to mfeoff r. S. of ~larh' ~rre, anll I. D. 
of White- Acre, ifbe tlotb enfeoff I. ~. of BIack~ Acre, r\H9 is nor !lOOn unlefB be enfe: 
off tbe ot1)er airo s 3lt was urg£ll, r\Jat a SDebife m(J~ b~ applpr.i) to rpr: hJo~tI alTign, 

~I H.8. Dyer anil tnitbin tbe meanIng oft~e fame, as 31 H.8. Dyer, fo1. 45· Pany apl) H':'rbercs 
~~·tJ~~ &~ _ cafe, a JIDtbtfe \nt!bln tbe wo&b of ~ffillnmeni, ani;) 14 E!z, Dy,'r, foJ. ~c9. Win
er, fol. iol tefs cafe, a ilDebrfre anb X1tI'1gnre b3lt\;in tpc ~ratun: of 34 H. 8. of dmilI.:3, anO if it 
&c. map be pfrfo~meil in fener, it is fuffic'rnt, as 4 H. 7 ~or. 4- 3J a man be bounD to 
4 H. 7· fol. 4' make a fumetenr <lEfiare to bis UIlcriltfe, fo~ lJer life, tperc up Fillier be map make 
~~;~nJ, fol. ,a }leafe fo~ a ~onetb [0 a ~rranger , tpe -rcmaintler to \liS crrHmtf~, anb tpi5 
108. &c. IS geob. 

Coke. SCbe opinion of Fl{her in 4 H. 7. fs no lam; alia if a i1)etJife be matJe 
to a Moigne- fo~ Ufe,tpe remaintlEr otJcr tbls IS a yooo l'fmainbtr, as Perbs,'d.}cS. 
pIac. S67' !lB'ut if a JL.eafe fo~.life be emltle to II Moyol". 1\) e reml1tni)fr obrr botb tbe 
<!Enatea arebotll,bp 9 H·6. to); 24. & P.~rklrsfoJ. }C9· r!.lcitc: 5(8. notlP)nwdens 
Commen(ane~, tol. ,5, tn CqIelhda's ctafe. x'hl to HIe ~(fjg;\1mfnt, tnben tl)e firit 
wbo affigns is not rrftratnetl, t\)e ffcontl 1l)alI not bl' nfi (tllnen, if tbe cClntlttion b:m.IJ, 
tpat tbe JLtlfff no:t bis ~tfign(fs fi)oultJ not al (en wi!·Vom ]ucenfe, if tbe Ji.£lTo~ 1)0 It: 
ceofe btm to aIten to one, tbis firft ~lien(t QJllll not lie rrftraincl) from aliening af: 
terb:lartls, fo~ b:litbout aU queftton, llifcparge tpe conl)ttton as unto rpe firft man, anb 
tpe fame QJaU be altogetber lltfcbllrgen. 
. Dnrlderidge. X1s to tbe tno~tJs of t\)e ([ouenart) tbllt be tttll not alien upon pain 

of f(l~ffiture to anp, Nili uxori ejus d:uante vica naturali, anti fo~ tbe reflllue to 
one 

." 
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one of pis <n::~Htl~m, vel uili fracrum juniorurn, tpis is Difcretlva fententia, & a Irer" 
nativa. . 

Coke. m:pe fole ~otnt refts upon t~c wnfiruction of tvis wo~, (vel.) . 
D~dden\lge. If £\)ls be a refirrttibe ~~aufe, if l:lOubtfuU, tpm \;l)i!l)out aU que; 

lhon we ougpt (0 make fueb a conftructlon· tpzreof, as t1Jall tentl to tpe upboli): 
tOg of tbe leafc, ani) tPIS wpie\) ts ilone not to be a b~eacb of tPI! contlr-
tiou. , I·' h . 

Coke. 3\£ a lLeafe be.matle to one, If pe anb VIS QJlQ11tfe, o~ ylS ([:piIi)~£l1, fl)aU 
(0 long libe; it was al);ungetl tn Coxes ~afe, tbat t~i£i mo~tl, o~ tbis particle (O~) Coxes Cafe. 
as \lere it is, nil) ntf,jopn all; tnpen tbe (vel) as in tpis p~tndpal cafe bere, comes 
in tpe tnn of tbe [entence; tbere, In Coxes Cari', tbe }Leafe was maile to one fo~ life, 
ann lbe life of \lts Qllmlife, o~ of piS fon, pe anll tpe fon 'Ope'O, it b:las an;ungetJ tn botb 
4I:ourts ttt tbe c. B. an'O tn tpis <n::ourC, tbat tpe literm fi)ouIO not be 'Oetermineb, 
but t\lat t~e mI&nife ~~U~l) ~atJe anb eniop t~e fame, anll upon t~is re,aCon onel!:\ (S.) 
~~a:t t~e C veI)t~ere btf,)opnei) all, ann maM it feberal ; ani) fo tn tPIS p~tnnpal care 
\lere (as .tUus a~bt[ei:l) 31 rbink tpe Xlfsignre {)rtpe 1l.Elfli fi)aU polO bts lLeafe, tpls 
affignment lJert bdnIJ no b~eac\) of [pe conDit Lon ; anI) fo t\)IS cafe was furtptr ail' 
journel), fo~ tbt <Q::(Jurt to be better ailbifeo peretn. 

i1frerbJarl)s, (s.) Termino T iinit. 14 J ac. B. R. t\)ls ~aCe waS mobe'O agatn, an'tl Term. Trio. 
argueD. 14; J ac. B. R 

Cok~ 3ln t~is cafe 31 \Juln t~e ~abJ to be clear, anb wttpout ~np qU£fiion, tpat ~~lr:~~:~
firft t~IS (vel) pere, gIbes no election at aU to tl)e 1l.dTre, to alum tbt bJ1)01e en' and adjudged 
tire term unto pb ijfHlllife, o~ to one of bis poungex ])~otberll, but (PC urfi aUenation for Fqx the 
Ougpt to be to (pe mlm1tfe fo~ PEt Hfe, ani) tpe (vel) pere iVall be fo~ t\)e tltfirtburlon PI~ntlffand 
of t~e refinue of tp~terme, afree tpe I)tatb of bis mlJElIfe, fpen to p~s cbIiO&tn, o~ A tgnee. 
fo~ oefault of fucb, to one of pis pounger 113~otpers, tpis ts to be of fht r-euoue of 
t~e term! !anO alfo in regar'tl tpat be cannot make an alienation to ~is mUlIllfe, t\)is 
ougb t, bp con~rutti.on .of 1!-abJ, t~ be Curb. an altm~tion as be map make unto piS 
mlmlife, an'OlbtS t.o be bp gtS mlUlltll, but n.ot otberlrufe! SIlfo tpere is no queftion to 
be mabe.of it, tpat \nbcn \Je pat\) altenen to nne, being a prrfon mirbln tbe Umitati: 
on of tpe conbitton,t\)at tbts !allenre fi)aU n.ot be afrerwarDs baun'O bp tbta con'Ottton, 
but \Je is noW at large ~o alien annafstgn t~ts t.o wbom pe will, be being not an !ar. 
Jign££ witbtn tbe con'tlltton to be bounn b~ It, but tbts is IO be intenbe'O of an ~bmi: 
ntfl:rato~, an !afsign££' tn iLaw, anti fo i~ is r~CQlbell in Di.lmports 4- pars, befo~e re- Coke 4 pars; 
memb~en; but tbere is ~notber matter In tl){s cafe, mbtcp makes it berp dear., (S.) &c. 
piS acceptance .of tbe ~ent of tpe ~lftgnre, (Sc.iers) Imowlng bim to be an IJ:fsignre 
of tpe ®ftat£, anti fo a bar nfbfg ([:ntrr, anti fo \nHbout raping anp mn&e at tpis time, 
tbe wbole ([.ourt agrreing will) IJtm beretn, an/) tbe(~fo~e tpe rule .of tpe·~.ourt «-as, 
tbat if bztter caU~e maG nat fl)ewetl bp tbe EDefentmnt, bp a tlap giben, tbat tpm Itl-
tremr judicium pro guerente. " 

Coke. 3\0 tbiS we go hlttb rt)C Inng continuance of potTersion, bP 1Jertue (If tpe 
ll..eafe fo ma'Oe as af()~eraii). . 

i1fterbJartls (S.) ontb.e famebap ~iben, ti)!S matter was mobeb agatn, ann nrgueb 
bp botb fil) s, but p~lnClpallp to t!Je point of t\)e acceptanc~, tPllt it was no rent, be: 
jng acceptetl befo~e It wall tlue. 

Coke • .%iner M:chaelmas, being tpc flrft tIIlp of papment, tbe JLEtTli alfo patb an 
election to pap bt6 tent bffo~e tpc iaUM!', if p~ will, o~ otberwtfe pe map cl)rofe \nl)e: 
tbn pe rom pap it 0& not, tlU tpe laft tlap ; an'O fo t.s Clunscare to be untlerftooi) , Coke 10 par~ 
be map pap tl)ls r?nt on MlCbaelmas tlap tn t1)e mo~ntng, if ye mill, bere if be paps fol. 128. &c. 
tbis rent bp tpeir agrrement, at anp time befo&e tbe laft nap of pa}?ment; tpts is a 
grob pa12ment, anti fl)~U be a goob 15ar in an action of bebt. . ; 

Croke J ~(bce. !tVIS acceptance fs a goon bar in ~ebt, it \)e receibes fpc rent 
after tpe flrfi 'Oap, anb befo~e tpe laft bap; o~ if tbe Jl.erro~, after tpe firft 'Oap., an'O 
befo~~ t~e Ian, i.Jot~ r£leafe unto \Jim, tbis is a goon reieafe, anti a tJifcparge of 

:@ n 2 " t\l(! 
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. Er C B tye rent, an'O ro ma'3 itrcfoibE'O in 28 Eliz. intbe C. B. In Elde anO TyrreIs 4rafe. 

~~. ' IZ. •• Coke. 3\f t\)e lL£tT~E pap, l)ts r&ntr"~£t baps • affer tpc jf eaft, afferwarOs, tefo~e 
tpe Ian Mp" tpe reberfton IS granten atllap, tP(S 4E~antff fi)aU not vatle tlJ£ rent. 

BarwicRJ Ccoke. 3n BlrWlCks ([afe, \Jere It bJas refolbe'O tvat rye rent was i:Jue cpe urft 
cafe. h ..,el"· 

~DoGdelidge. ~U f\Jis p~obeS ))irettlp tvattbe rent \tlas bpe tpeurlttJap. 
Cuke. ]It :11 tme tpe firfi nap, at tye election of tbe lLdfrz, but not otyerb:lire. 
D0ddenoge. ~pe JLeffre, bp pts not paping of rbe rent [pe urn btl!?, patb not h'O 

tl)fs loU ViE (fr lettton, fo~ be ~at\J ®icctton lUll at anp timE af,er, befo~e tbe Iaft Oap to 
pap tpe fuml?, if pe bJill ; but t\Jis is tbetlifference to be pere obCerbel), liftEr l"s fat: 
hire (If pa~ment{)f Vis rent fbe fIrfi llap, be is not tpen compellable to pap tpis rent 
bEfli~e Itle laft nap, but ~e map weU pal? tpe fame, if pe [0 will, anO iyis fi)atl bea 
gaol'! lInn 11 legal papment. . 

Co!...e an'O Doddenuge agrffb Banvicks ~are to be goob iJ.ab:l. 
Coke. S'L\1e rent iz debitum, tpe urn l1ap, but nor papable on tpis Dap, unlefs tpt 

Cillns Cafe. JLeffre toii!, i!JiS tdng in pis detthm: 3!tb:las tben urgeO bi? ~erjeant Chib[)ow,upon 
f51. 128. &c. Cluns \1taC, tpat after lye firit i)a~ is pan witpout pa~ment, it is not tpm 1.1ue unttl 

tpe ian 'Oap, 'as tpere it appears, tole 128. 
DOJdendge, 3\f tpe ;Sook be fo, tb\s was neber our meaning in tbc argument (If 

t~Bt (['afe, fo& toe btl) tben inten!), tbat after rpf firft bap w.as pafi, ltltrpour papment 
tben it was not 'ClUe till fpe iaft l)ap, ('i.) not tlUe bp compulfton of tbe U£1To~, unttl 
tl) e Iaft tlap, but it IS in t~e electton of rpe lLfCftt to pap bts rent befo~e tbe Iail tICJP, if 
pe \ntH, anO tpe ll.effo& ougpt upon pIS tml)er to feeeitle it anb fo we bib rpcl1, anb 
fUll '00 now fo polb, at tpis rtme, rpc (\tourt Oil) all clearIp agree tpls nrfferencf, tpa£ 
after t\>z nrH,'Oap pall, without papment of rbe rent. it is tben in tpe £Iettron of t~e 
il.eCfIi to pap tbis at anp time be will laefo~e tbe lail Dap, be map weU pap tbis 
tnitpin rbe time, but pe is not compellable bp tpe JLclTo~ to pap tbrs until t\le Iall l)a~ 
tp's is tbe btfferEnce, anll tn tbis manner'ougpt C1U!1S <!tafe ro be untJerllooll, anll 
tlor er~er\Dife (~.) tpat bp ruep rererbation after tpe firfi bap paft toft\lout papment 
tl)e <ltlECtion fi)oulu be taken from tue UtlTre (l1lpicb is nor fo.) 3ILpe tllpOle 4tourt 
agr~l) Bar~l1ck~ ([aie fo& gOOi) JLatll, fo~ tpere it W6'S no n~afon tpat tpe Jl.elTo~ tyoulb 

Judgment. lofebi.s rent, bJbw,~ tl)e Iaft papment Was outef rpe term, anti fo tbc ~ourt all agnrb 
~fft: the Plam- tn tbis ~are, tbat if tpEre \nas a b~eac\> bf tpe ~ontlltion b~ tbis atrlgnmenr, pet, 
rirz',t,er cu- tbe acceptance (;i t1)£ r£Of afterlnartls of t\Je ~tTignre, is a gO~i) bar, ani) fo the ~Iafn= 

tift' being tbe XllTfgna', batb a gron title to tbis JLeafc,antJ rperefo~t upon tbe wpofe 
matter tpc rule of d)e ([ourt tuas) Qllod judicium intretur pro (pe:renre. 

The 



Part II. Termin. Mich. 12 Jac. ~95 

The KIN G againft Briggs. 

I~ a ~o w arranto, fo~ ~im to l1)e\n bp \npar .arrant ~e claimes to babe a jfo~: A Q!!o War .. 
r9ft. Jpe pUts in \Jis plea, anb tllltmell to ~abe a fo~refi {HI ~ourt of SNaony- ranto for 

motes anb tyi~ P e clatmen bI? a ClCyarter grantel:l in tye ttme of llltng H. 2. (bur fi)tWS ~aym~g a 
it not.) Yelverton the ~ings SolI~citor, mObel) tye <!tourt, tpar pc mfgpt pab~ figpt C~~~~er'Qf 
of tbe <!tYBrtnS, bp \nPICP ye c'almen tpe fame. King H. 2. 

Coke chief] uaice. :fj!to ~nbjett can pabe a JFo~ren. I Ro. 2. 194-
Dodderidg! J uftice, agrrel) \nUp pim beretn, anti tpe reafon (If tpis is becauft 2 Ro. Rep. 

tbat a J LlHice feat, is inci'oent to a jfol-reft, anti none Can make a J uHice in Eyre, ~~Ph~~So, 
but tpe laing. 

Coke. 3\t is a c\)afe, anti not.a fo~refi, being tn tpe pantu~ (If a fubiett, a ~\nan: 
npmote ~ourt, a [ubject map babe, but no fubject can babe a jfoHeft, tJecaufe nene 
can make a 3\tlntce in Eyre but tpe liltl1g. ' _ 

Doddendge, Prince Hem y, \nbo IS tleal:l, bab it jfo~rtn grantel) unto bim, \nit\) 
a po\ner alfo to make a 31uftice in Eyre, anti licence to I\eep 4tourts; anti tbe m>uke 
of LaocaHer aHo \Jab fucb a grant, ttlltlJ fpectall ~ommttrion) to make a 3Iuftic£ ill 
Eyre, fo~ heeping of ~ourts. 

Coke, 1[.0 make II ]ufilce in Eyre, anb fucp like, tpefe are J ur~ regalia. 
Briggs \Jere pleatls a @atent, ~f. Bing H. 2. anti fntttIes tpe 4Eait of Shrewsbury; 

anll fi)£ws tbe ([barter (prolat. hlc 10 curia.) 
Yelverlon, mobell tte <!tourt fo~ tbe laing tbat be migbt babe figbt of tpe 4r\lar= 

tel', \nbicb tbe <!tourt granteo to \Jim, becffufe tpe J)ef~nnant claimes pis lnrereU bl! 
it; tte ~barter btlng bie\netl, Wag to pabe a jfo~ren ttlitbtn tblmtp ~ano~" llnO 
be fllrtber fi)tw{1l tbe con~tmon of ~tr Francis Bacon then Attorney Genera1\, cftb~ 
fame; t\1e ~ourt upon tbts anflXlert;l), tbat notttlitbfianbing tbiIl <!tonfell'ion of [be 
Anomey General!, \ne \niH not pet gtbe anp ]ub\Jment in tbis ~afe, againfttl)e 
Jl\tng; fOb no fucp 3\ungment, in all! ~are is to be giben, as in tbis, tpe fame be-
tng to be perpetuliU. ' . 

Coke. ~ere is a Salvo, fo~ fpe laing, Salvo jure; tbe wbole <!tourt fain; Be bJiU 
not \Jere gibe \nap to fucb a ([:onfeffion; but tpts matter fi)all be treetl. 

Coke. j,f ~e babe no allo\nance, fo~ ]nfitres in Eyre, tbis 4rpart£r is of no fo~ct. 
Bridgeman. ~tre \nas no aIlfagr, at anp timE', of anp jfo~rell:, nott of anp }liber' 

ties of a jfo~reft. • 
Coke. Boggs, 31 tpink \.tim rdinquiijJ tbis, anti fo tbis caf~ was a'Oiournetl, fo~ 

fartper "rgumf~t pnetn. . 
Afterwards (5.) Termin. Hillar. h. J ac:. B. R. tl)ts matter was mobftl again; anb Term.HiI,I~. 

it \nas urgetl, tl)at be daimeb a jfo&ren hi' toe ~parter 01' flUng H. 2. r~e tnbicb be Jac,B.R. this 
\lal) f\lewel) to tlJe lltings xUto~rreriIVenerall, ~ntl tpat be pal) fatisfpel) ptm tpere: matter mo. 
in. ved agaIn. 

HLltton Serjeant, .obetl tbe ~ourt to babe ]ul)gment fo~ Briggs, upon tpe (\ton
fetTton of tbe Bing:s Attorney Geoerall. 

Yelverton the Kmgs Solliciror, hlfol-metl tpc ~ourt, tpat tbts «bllrter of Bing 
H. 2. being time out of minO, anb no ufage at aU laitl, to be in aIt tptS timE', t\lere: 
fo~e 3lutlgment is not to be glben upon tbis ([onfetr[on. 

Coke. ] babe obferbEi), tbat 3! blas Xltto~nep <lVeneraU, longer tban anp on~ 
batb b££n tpefe 100. pears, (unlefs it \nas Gerrard) anti fo~ a note \no~tbp ofobfer
tlBtion, 3 nebcr pet peartlof an ~tto&nfP cJZenerali of tpe Bing, to I)'e tn t~e time 
of ~is .\1tto~neFfiJip. ~s to rye <Jronfclfton \Jere of t~e Btng$ !atto~nel?, rbts 

min 
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\tim muep fattsfpe us, fo& matters tn fact, (if tbe fame tlOtiJ not conr~rn fpe common 
atlI\ealtp) as if one be p~efente"o, fo~ keeping of an Xllepoufe, tuttiJour }licence, ann 
t1)£ !at o&nep ~en£ral b£lt1) confers, tiJat it is an 3lnn, per we tutU 1)abe tpts triel.l : 
anO fo& oIiJer common matttrs tn fact, tue will giUt creOlt to bis confernon. )But 
liS to matter tn lLa'W) tis conferrton fi)all not bintlc us; ann t~ts Oifference 3! pabe 
~ere often iearneO. . 

Dodderidge. ~\lere SeO pears, tpts (Jt\mrter batb pan no allotuance, no& an)! 
manner of urage of tp!s jfo~efi eber \Jab as pet, bp fo~ce of tp!s ([parter, anti flAce 
,tbe rtmeof taini! l-I. 2. manr a coltl tutnn patiJ blotnen) anl),manp jfo&cfis iJabe been 
flnce l:Itsfo~refien) ant! tf pe cannot fi)etu fome manner of ufai!£ of tiJ1s, pe cannot 
pabe.it. . <, 

Coke. ~ [ommon ~rrronmap babe a 4tiJar~, but nof a ,fo&reft, fo~ pe cannot 
make a 3!uaice in Eyr~; ann tiJerc~e no common perton can lJabe a jfo&refr; but 
ye map 1)abe a nomrnatlbe jfo&refi, anO ~tuanpmotes. 

Doc.deridge. PiCkering iIDuhe of,Laocafier, pan a jfo~reft in bis panW, but was 
110t able to mane 3\ufitces in Eyre;cunlers bp fpectall ([ommtrsion) anb fo pa~ 
fpe late ~~tnce H~nry. ° . • 

Coke, ~grfe'O trit:\> bim perein. 
Croke JuHice. ]3p tpe !iJtatute of Charta de Forefla, omr:es FOri(la; v"deanmr 

nub manp of tpem tuere b;sfo&reft~. . 
Cqke ~nd Dodqe1idge. ~ Swafl~nymoce ,4tourt, notp not mate a jfo~rtl1 ; but If 

3(unicc,feate cneIp"mahesit. ' , 
Coke. :m:pat Wpfcy cannot pabe commencemEnt, but bp ([parter; tbis Qugpt ta 

~abe aUoull'1nce ~ttpfn trme (If memO&F, bF matter of reco~b; but if bp P&erertprt~ 
on, \}e. map tlantl ,upon "it, ano tbis t.E! clean~ ; ann fo tbis WdS atJ; oume\) til I a fur= 
tper time, to babe tpe llteco&O in (Jtourt, ann to be ~rgt!eo. 

Term.HiI.J2. .0.ftertnmons (s.) Termip. Pa[~h. n Jac. B. R. tiJfs matter \1las mobetl again, 
Jac. B. R.this anb it \nBS t1Jetuetl fo& B igg~, tbat Bing H. 2. tuas fetr~n of Cleeve, \1lptcb fJ:rens 
~~t~~a~~- bEb it .felf into ~I &Gtunes, anti bp bts }letters i?atenrs 10 H. 2. biO grant rbis 

jfo~refi unto Richard Clifford; afrertuarns t~e fame came to tpe Earle of Shrews
bury, anb fo bp mean <1tonbepaucrs,. tpc fame came to Oliver Brjg~~, lppO bpei) rei= 
fen, anb from phn tbe fame tltb btfceno, anI) came unto Humphrey Briggs, t~e notu 
~£ffnbant, in rbe QIO warrantf', tul)o pIea'Os aU tpis maUer, tbe tuiJiep plea, tpc 
J/tingll '~tto~nep ®'eneral patp confelfeO to be true. 

B l'Idgeman, ~ottu!tb1tantltng all tbiB p~a'Pei) 3Iul:lgement fo~ tt)e lJt:ing; Upon tve 
u H. 4. infufiiciencp of tpis plea, bp I I H. 4. rbe court eX offiCIO oug\lr to gibe 3!utlgement 

fonbe laing, in a Quare irnpedl t , tub.re I:l tftle appears fo~ bim, tl,loug\l fi;ehlEtI bp 
a §jtranger; 11 fortiori pere in tpts cafe, tnpere It is bp fpe QJehling of tbe l£lartp 
bimfelf. 3\t was urgeD, tbat rbe plea of tpe £D£fen~ant tuag infufficirnt, anb tpat 
fo~ ttoo caufes. I. £rpe <!Olant is bolO, anti not to be plzatle'O, being out of time of 
memo~p, in tpetime of Bing H. 2. w!)ic\) cannot be trpetJ; aIro a grant of H. 2. 

n(lt plea'Oable, (fbe fl)ztu not an aUotuance of tpe fame in Eyre, tpis appearS Coke 
Coke 9 pars. 9. pats. fol. 27. b. 28. a. b •• tn tpe ~afe of tbOe Abbot de Strara M a cella, but aOmit= 
fol. 27· b.28. tlng fpe grant g,oob, if rpe Bing grant~ a jfo&reft, notbing botb pars bp t\;lis, tut 
abo b. ~he Ab- the fople, no ltbertv, tiJcp are ma£'naha corona, ann not to be transferrcIJ, in rucl) 

ot aejtrata Y • - '- ~ 
Marcella! a manner to a fubJ~ct. S:l)e QJ;arl:~ of Lancafrer barp a jfo&reft, but no booh of It: 
cafe. ~\Je ~uke of Lancalh:r anti Durham pabe jura repl1a, antl tn tl)is regarn babe: a 

jfo&refi, but not anp olber fubje(t; anti t\)erefo&e pis HUe bere is infufficient, pe 
claimes \Jere a fpeciall hflloof jfu~reft aftertuarils"tbe EDtfenbant ntrclaimeb in aU 
tpe ([ourts, but tn tbe ~wanpmote, ano attffcbments, but as ttl rbis. tpe fame is 
repugnant, beraufe pf~ tlotb firfi claim tJere a jfo~rC\t, anO tben all tbere,. ex con:-e
quente, anti ro fJere appzars no title fo~ tbe EDefentmnt, ann tber£fo~e 31uogement 
oug\)t to be giben agatnft tJim fo~ poilling (If t~efe Jliber~tes fo lOlli!, \tltrpout Bn~ 
UIHlllllrrant, 0& power fo to bo£. 

Cok~, 
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Coke. 3\f EOU babe a ~\larter, befo&e tim~ of memo~p, pCU cannot pleal) tpis,' 

wtt)TOut l'i)ewtng fome allowance of tt m Eyre, if tpe fame be of t\lings grantel) , 
in point of <t\Jarter; but of fi)ings in point of p~efciptt~n, t\)ere POU n!I'il not to 
11)e\D a ~\ldrter, but tn fuep a: ~afe, ufage ttme out of mmOe ~~ fufnclent; as fo~ 
Ji.fJ:ts, mImtalfes, ani) ~trap,s, p~ercTtptton fo~ tbem tS fuffictenr; but pet, tfnet
t\ltr \le, no~ anp of piS ancello~s £ber \lab tpem, but pe clapmfll tpem bp a qtpartet 
gmnteb in t\le time of rUng H. ~. anb fi)f\D£6 fo~t\J tbis <tbllrrer, t~ts i~ not gootJ, 
becaufe tpis ~parter cannot be pleabeb ; if tbe Dtng batb a jfofreft, ann grants IbiS 
unto a ~ubje-tt, ~ts grant is not mrerip botb,but pe bp tbts grant fi}aU IJab~ a <D.:pafe, 
but no .,roannpmotes. 26 Llber Afftrarum, fol. 13 I. plaCIto 60. tbe cafe (If tpe Ho- 26 Liller. Af. 
nour De Pickering, to \DbtcPll fo~r£ll \Das appe~tJant ,'-tbe ming- grams tpe lSai, fif.lr. fold 3£, 
lttoick, to one tn ftf, rentl&fng rent, anb aUer grants tpe lpono~, witp tpt appUr~ &e. 
temrnces, to Edmond Countee de Lancafler, .&c. 3lf tbe Btng grants a fo~reft 
to one, anb alfo grants unto bim, tba£ be fi}all malie a ]uftice=feate ; t)freUe 
li)1I11 pabe a jfolrelt, bF fucb 1I fpectall grant, \Ditb tbts e~p~ttTton in piS ~parter, 
but not otber\Dife, a man mlfl' babe a ~pafe bp p~efcrtption; but If It be bp <II:bar: 
fer nor goon. ~ 

DvddeJ:idge J llfliee, iIDemanbeb tupetber ~e pleatls tbis 4tbarter , pro lat. hie ih 
C~ria, anb fealt;i), 3!t was anf\Dereo, t\lat be bib fo. Doddendge. sepe earl of 
Oxford pall fncb a Iltbarttr of tbe grant to pim, to be ~pamberlatn of England, tn 
tue time of ii\tnll H. 2. anb tpiS onelp un'Oer reale, ann no otber, tpat eb£r] babe 
rlin. . 

Croke. ~fficers' of tbe jfofrell, mIerberours, taegarbOurs, &Ct anb bfbers otber The Stat. of 
tbtn\lS, are tUctoent to a jfu&reft; t\Je Ubertp of a <II:bafe, comes Ilf a frre \lllQilarren, Char~~ de 
t\)e ~ratutt of Charta de FOl"eHa, rearpes unto jfolrdls mabe bp H. 2. pe map pere ForreJ.a. 
pl~~!be ~~arter of WIlliam the C)nqueror, o~ of Wilham the COlJfcffor, as \Ddt ' 
as tVis of talng H.2. 

Dodderidge. m:pts is a ben? ftrange ([afe, tbat a ~onftlTfon QJoul'O be bere bp 
tbe tl1ing's Ztto~nep <l5eneraU, \)e pablng no ot\1er conbtpance to fi)etn fo~ fbis \Jls 
dapme, but onefp t\ds Iltbarter of H. 2. a §o~refi \lere tpiG cannot be, fo~ pe barb 
to{ltbetl aU tbe ~~mcfpall 4tourts of a fo~rell, as bfew oflaegarbofs, b£fo~e a ]u" 
11ict:reate; tbe ~i;tlann!?mott, ani) ~trac\lments tlo 110t make a fo~reft; tpe Ian 
J.l:l~ince Henry ban t\Do o~ tb~(f g o~rells. 

Coke. 1[b£ ilttac\)ment anti ~\DlIn1l!?mole <tourts are aneip to p~erent Agi
fiefS, Regardours; tbe lUfiice in Eyre, is to no notpum of \limfelf, but upon 
t\leir p~tfentmems, bp fpicfall \Do~bs, tbe l1ting map pam a jfu~r£ft to a fijbject; 
but no man of btmfdf, can make II (Jt\lief 3ufttce, \Dttpout a 3!utUc£= feate, tbe 
(!tourf of Swannymote, anll iilttacbmen's , ts but of email, anll to Utile purpore ; 
anb 3 1)0 berp mucb mlrbaiJ at tbis ([onfrtfion, tve ltht to wptcb 3! bib neber bear, 
pe elapmf6 berc a jfo~relt, ant) a ~pafe \Dttb!n tt, anb a <tbde pe cannot babe, clear= 
Ip \Dit\lout a ~~efcriptton, anb fo I bap \Das giben unto pim, to fi}eto pts ¢parter to 
rt)e ~ourt • 

.at anotber tI~~ .!Jir Francis Bl(On the Kings Attorney Generall , bib recite 
tbe ([a fe, anti fatn unto tbe ~ourt, tbat bet\Dltn tptCe (S.) ubicur.que fuerimus in 
Anglia, & Attornatus g~nerahs , tbere is fome uifmitp. 3In tbe time of ltltng H. 
2· tbe firll ~barrer tua6 granteb of tbis fo~rell, anb tpere ~abe blfn bluefs ~par= 
rerS of confinnatton (jnce; anb B:iggs pere, conbeps title to \ltmfelf unller t\)e 
title of tl)e <!farl of Sb~ewe5blll y, two A?ts of Parliament baue blfn .mane, tbe 
one in Kirg E. Fo~rlh~ tIme, anb tpe otber rn King H. 8. tpat a fubje(t inat' babe 
a .fo~ren, but not a 3!utlice·rrar, fo~ t\Jts is megai, but it is a fo&refi, ani) batb 
faroannpmotes. 3 babe blin berp ill urrb in tbis 4tafe, to \Jabe t\lill put on tn tbls 
manner; after rbar 31 babe maOe a ~onfdTton, of t~e clafme J anti no laings ~tto~; 
nep batt) blfn u(:tJ fo fo~ tpef" SOo pears; anll)" \Dtll bereafrer take a courre, tpat 31 
\1lI11 not be fO ufen aialn. 31 babe two ~otners in me, tbe one of Profecution, tbe 
reconb of Non profecutJOD, anb of tbe(e two 31 \10 not know wptcp of t~tm i6 ti)e 

gnater 
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greater, tbe fecon~Jt\l baHp bl! tbe Bing's fpeciaU lliretticns to me, tnbetper i; ruc~ 
cafes 3\ fi)aU p~oClfll fu~ pim, o~ not, bere tn tbis cafe 3\ babe EntrE)) fo~ tbe t!ting a 
N JO pro:. anb conf£1Teb tbe plea, tntll pou now batJe"a 3\l.iogemmt fo~ 1)e ~tng wpen 
liS pc btmftlf t.DtlI reltnquifi) it. ' 

~oke. ~ Non Prof. tbts is t{J be fUteretl,but we will be alltJifell of tbe 3lubiment. 
3It 1S a pIatn cafe, tbat lutlgement ougbt to be gtbm fo~ tbe !lung, if 011e daime& 
a tping time out of,J!1tnl:Je, anb botp not fi)ew anp ufage oftt, lUbgement ougl,){ ~ere 
to be giben fOl- tbe mm!; anI) it botb not appear ~ere unto us, 'anp confirmation to 
be mane; tbe plea \Jere is, hie in cuna pr'olar. tbe ~barter in tl)e ttme of H. 2. 3[ 
neber btll fre bur one of t~em in m~ time, if tbe Btnll bab granteD, totam illarn torre
flam noflram, fl)aU tbe ~rentre babe tbis, unlers pe babe a warrant to mahe a 3!u: 
nice-feate, be fi)!1U not babe it, but oneip a ~bafe, anll fo it b"tb blfn tlntce atl;ubg= 
tll, tbat pe fl)aIl not \llitbout rpeciall wo~tJs: SI ~wannimote, wilpout a 31ufitce 
feate, is not~tng, of no fo~ce at aU. 

Doddendge. ~ou cannot, no~ ougpt pou to confetTe, but oneip matter.s in fair ann 
t~is mal? be grob, but pour confetrlOn is of no fOl-ce, fOl- matters in )Labl. ' 

Coke., ~(IU confdfe, tpis is mtmffertaIl, but we are to gibe .3!ubgemEnt, anD tbis 
is ;uDioaU. Curia. "~e Non prof. 6;aU be entrreD, anb tne wtU be ai)btfei) (If tpe 
3\ubgement. , 

Firz. Nat.Er. Coke. 5:~e natures fo~ Nifi prius tl)aU not blnllc tl)£ raing, unJefs tbat t~e llting, 
foL 241• A. 0; ~i6 Xltto&nep, toill gibe l:Da~ unto it, as appfars in Fm. Nat. Bre. fol. 241 ~~ Let~er 

A. anD fo it \nas w~£n 31 was ~tto&ntp, ani) Ibis fs berp clear, a.nll fo bp tbe Jaule of 
t~e 4i:ourt, t~ls matter was furtber abjourncb tUl tpe ne~t rerme, to pabe {be ~bar= 
ter b~oug\Jt in ([:omt, tn tpe mean time, tbe fame reftell upon a Curia ad vifare voIr. 

Term.Hil.17 afterlnarl)S (S.) Termm. Hillar. 17 Jac. B. R. tpis rafe tnas mobeD again, anb tben 
Jha~. B. R. long argueb toucbing t~e baIibitl' of tpe ~~arter pleatlell , bJ! tpr. Jenkins fCl~ 
t IS cafe mo- B ' 
vedagainand rl~gO. 
argued. Dojderidge. Bttbout aU qudUon, a fub;ett map babe a jfo~reft, but tb~ fame 

tben ougbt to be, bl? otter tu(J~llS tpan are in tbill ~~arter; but wbl:n FOU Dlfclaim 
in a 3[uftice=feate, farewell tl)en to pour g(J~reft. 

Mounrague chief J uftice. ~ JFo~rfft patb fuep immunities bi\litb arr p~er(jgll: 
tlbes ropaU; anb tbis is t~e "earon tn\Jp 1I fubjett cannot \)abe a .f(l~rett, but d <ltbafe; 
tpe ~tatutes ttl\)fcb maRe menti9n of jfo~reffs, tbep are but ~omimdt, not reaU. 

Dodgeridge. '~ luftice,fear, tpe ebiEf fub~ett of a jfo~r£it; tbe ~ourt aU c,le~r 
of opimon, t~at one c8n1ft pabe a jfo~rdt tnupout a lufttce:reare, fOl- t\}at tblS IS 
t~e cbfef t\ltng t\Jat makeslI jFo~reft. 

Dodderidge. )Sp apt tnO~bS a rub;ea: map ~abe a jfo~re1t, as to babe a 3!ufflce= 
reare. 

Mountagne. 'e cannot ~abe a reaU jfo&reft, but onelp nominaIf, fo~ tbe ,libert!? 
of \niU)e beafts ; tlJeabbot of Whltbey, ltJ a: Q10 ~var(anto b~(tu!l\Jt agamft btm, bin 
datme to "abt a jfo&rdi; reareb into flU tI)e ~~lillents, of Quo warramoes, tnbe
tber anp one till) ebft 3!uftlfp, bp bJap of l§\Jea, to \labe a jfo~rtft, pou fi)aU finlle 
none; ancient ([:~arrerlJ are to be ta-ken aceo~tling to anclrut urage; tue wbole 
<1tourt cllfr of opinton, tbat upon bis ~irrJafmer ~ere in a juftice'(eat, 3!Ullgement 

Adjorned, muft nretls l:1e giben agatnn \Jim, fo~ tpe .fo~rcfte jfo~ r\)at be cannot \Jabt: a .fo~: 
but no Judg- reft tnttbQut a 31ufttct=felte,ann fo tbe fame tnas bp tbe ~(lU'rt a~;~urn[b IO anot\)er 
~~~tt~!V~;i_ tlmr, fOl- furt~er ~rgum&t1t beretn, an~ t~e fame not mobFb agam." ~£rc£itJfng 
nion of the bow t~e opinton of t~e ~ourt was agafnft Briggs, upon ~is tlapm~, allO BDtfclap· 
Court againtl mer. 
Briggs. 

The 
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U1.80n ati!i1btttnttnttW ~F~emutlt(e;upon t~e ~tatutt of 27 E. 3' capice I. An IndiCt! 
fo~ a bigb contempt, betng one tn tpe ~ommtfrion of Sewers fo~ tbe ~oun: mem upon 

t~ of NorthamptOn, fo~ committing of one/William Hetley to p~tfon, w~tpout the icaCu~?f 
)5ail, becaufe \)e tiloulll not relt'afe a .3Iubgemrnt. be patl againft fome of t~etnlJ)f. ~7RO: !~p. ~ol 
ricers, fo~ ninra~ning of pis ~attd. $afr Ant. MJldmye, pabtng gotten \lis parnon 190. 

of t\)e lUng fo~ tbls. ., 
;'!Hitvey'~.ergeant mobeb,tpe 4l:ourt to Fulfer pim to pleab "IS parbon b!? pIS at- , 
to~n~ •. , . ' ,1;1.1" !" :.. ,'", '.:'> ' ' 
, Coke chief Jufiice, ale wtll not bert mebUle ~itl) t\')e patboR, ~ut~.m """n,;. 

3!tJe ~ou, b~ anetber wap, roe rotu efttt'ate tlJlc fint fnipofeb upon brm,': rnto t\)e .',' 
Cltuurt of <Il1cbeqtlet, anti, t\Jete pe mappleabl\Jis, partieD, t~e wbttb ~owrt, i~ tpe . 'J ' ; 

p~opet 4tourt, a~ center fo~ aU futp ~arters; ~ft£tbl.'t~.tl;1 (s.) Termin.', Parch. Tt'TItIin;PIt(~. ' 
13Jac. B. R.· tPIS matter tuas mobetl tlgftm, touq,mg I1tr A'lltbony Mlldmye, bljo ~J~c. 8. Rio 
mas t~e c~ief in t~e ~om"!tffion of Sewers.) anti tli~ not ~app,ear:fn(!tourt~;acc~~ G.-, 

lJtng to tPt WarniNg gtben btm,anb tberefo~e bp rpecral ntlt(t[OOll of tpe,~ourt, an ,.' IC.·~ 
3ftbt,ttmeltt ~as b~awn aga,tnft ptm upon ,tbel ~tiiltute of 27 .1£ .. ,~ cap. 1. fo~"a.,Pre- Statl1t~ of ': 
n1umre f~ ~IS megal attit1!l as!! Iltommtfrtoner, anb commtrttng"one t{l,18~tron, 27 B~'3' cap, 
ltlttbout batie, b£caufe ~e woulb ~ot bi£c\)arge a 3lutlgemtnt gtuen folt bttllin t\)ts I. ,. 

4t(Jurt, againft fome of tbe (ltommitTioners Sl>lftctrs., anb be befnQ finttl fo~ t~ls ~is 
, oft'entt, p~otureb a parboa from tb~ Bing, anb noto mobellt\le «1tourt again, b~ 
\Jl,,~ounfen, fo~ tbe allowance of pIS !Darbon, tbe patti on bJas reatl, anb bfcweb 
bp tpe (Jt.urt~ . i, 

Coke cbief Joftice. itbefe are tbe 1llo~l)s of tJJe iD'arbon, (S.) Omnes-, & fingu... ',' 
ra~ tr:lO'fgrelIioiles, offenfones, & cOnte;mptus "be betng in a ~~emunire, rbe 
jjtmg ilorb·partlon anll reieale aU contempts. -berber bp rbra paitlon t~e 3\obg. 
men! tn tbs 10~emontrt is, rdeafeb, bp tpe 3! llbgement in tbe p~Emunire., anti fo~ 
"is tonteinpf, \'Ie fs to lore bill lLanllS', goOl)s, ltbtrtp, anti to be out of' 'tJJt Itfng's 
pl-ttfetrton (mbtcb is t\JebJo~ft.of ~1I, befoltetbe ~ratuteof 5E!i~. cap. I. anp matt Scafute of 
ml~.t babe IitUeb ont, being atttlmtetl in a p~emuntre, as approretJJ bp 24 H. 8. s Eliz. cap. 10 

Brookes Cafes, fo!' 9. placito 5 3· ~o tbat tpts IS a contempt mit!) a \nitn~rtl : be &c, 
bematlbtb, bl\)etber bp I."S WarMn, of contettPts, anll offences i a p~emunire be -
p1ltbnnttJ, o~ not; btcaufe f~at bp rbe)ungemfilt, it ~alF be llone tlJ'ttb bim, as 
mit\) aTf tntn1l! of tbe ming. ~tbers Jl~efillents tbe~e are in tbe ~hile of 15inq E. 3 • 
Sllf fuc" manner (If WarDons, ~ babe nom \lere ringlet) out ~lr Ambcny Mild-
mye, becau~e be woulb netrer appear \)£rf b~fo~e us,fo t\)flt we mtg\)t tJ&be linen bim 
f&~bhl offeflct, as we pue nib tbe reft ; tbts is a goOb anb a leatnng (!tafe, nfbJpicb 
uU are to take notice; t\)e cafe iJere~ betng; tpat Heeley b~ougbt an !action of tref" 
pars bere fo~ takIng of bis ca'tteU j in tbi.a be recobereb, anti ban bis Jubgel11ettt af. 
rertnarbs JJif Anthony Mildmye, aIllr. tbe reft of tbe Cltomm-tf{ioner& (If Se~ers 
fummoneb bim befo~e tbem, b~ tbetr o~tlers, c~eckeb bil!l fo~ blbat be bab tbus if: 
ltgaUp lJon~, anb COl11nttttftJ blm to ~Ifcn, ~ut\)out blUff, tmttfl be woulll releafe 
anb btfcbarge tbis 31utlgement~ hlbictJ offence is a J.ll~emuntre, as to ftc mo~tJs of 
tbe putDon. CO:lt:>mpfas , oflellfione~ , &, tran(greffioJcs ; tbere llIte onrlp tlje 
b:lo~bs, in all tbe ~ze(ibents of fo~mer times, anb tbis, tbe Jliing barb blrn plea" 
feO now to parl:Jon, wbm 3!utlgements are giben bere, tbe matter ti)l'n Qugt)t to br 
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to be in peace, t\le famt 110t to be aboibtb, but bp <lCrro~, o~ attllint; but t~e ming 
"at\) now parboneb {\)is great offence, anb ro t'\le parbon WiS reab in ~ourt, anb be 

The Pardon p~apeb allowance tpereof,; t\)e €ourt, arrer rome anbic.; giben bim to be mo~e cares 
allowed of full fo~ t\)e future, anb to take ~li'n of runntng lnto fuel> pigp offences, allowen of 
per Curiam. pts parOnn. 

BradJlone, againft the H'igh-CommiiflOn 
" 

C 0 U R T. 

Bradflon~s I~ a Habeas C'orpm, Bradflone being commftreb bp tbe lpigb ~ommfffiondtoUtt, 
Habeas C(lr- fo~ not gibing (If ~lemon£p to bis Q1lQ1ltfe, mas b~ougbt into Qtourt, bp tbe Q1lQ1lar= 
PUI and the ben of tbe glltt, upon a Habeas Cilrp4H gr4llfel:J, Ibr return of tbe Barllen of the Return. oJl y 
Mo. 840. Fleer was reab, tbe rame being, tbat, fo~ €auffs ~cclefiafttcall J anb bp fo~ee of tbe 
3 Bul. 109. ~tatute of 2 H. 4. capHe 1 S' be was'tl'£tatn~ll in @~! fon tUl cauff tl)e'mell; anb fo~ 
I Ro. Rep. ~bultetp.31t \lJas urgel), tbat tbe caufe nf\)ts nfufl'Ill was, bzcBufe be fearetl to be 
II~. Ab intrappib bp tpem, in pis·9Datp ; bafJtng£ntrell IOto a l)onb to ~otto~ ECiwaJds ~ 
~oS~· r. notto ufe bts alalIifett»tbermifer\)an1tJell. . ' , 
Stat. of 2 H. Coke ,hlef J ulticf. 'ilrpere mils a famous atare, anb it was J obo Kelfar 5 draft. 
4·.caP·JS· Mich. Sf. 4. B. R. Rotr. 14~. Mal~lam belng tben chief Julhce, B. R. Ke
~Ich. s E. 4· far, tbe <lE~ecut0~ of John Ke[ar, was rueO bp Habel Stevens fott a ll.rgacp glben 
e;.R.Ror.JH. unto "er, bp Kefar, upon rbis fuite Kefar was ~~communlcateb, Bnll afrerwaros, 

c. tnalking in bis grounn, ann tliewlng of bfs€o~nt, \Jom tr groweo, anti tamt on; be 
(lIto, tbat \Je Was eFommunicateO bp, man, ann not bp d500, fo~ \)~ tbanbt (J5o~ fo~ 
it, tbatb's ~o~ne btb vet grow as 1rdl as anp of \Jls netg\)bou' s 1J11b~ ~arit1), upon 
tbis, tile High Cornrr.i '1l0) COGr! bin fU\f1mOfl bhn btfo~e t\l em, ft'l~ uftng tbefe 

Statute of tno~\)s) anti Oil) commit \Jim f(l~ He die, upon tbe ~tatute of 2 H.4· capite IS· be 
2 H.4'C. IS. b.ltfS b~ougl)t l)ltt)er bp a Habeas Co p's, anlj bp MJJ"kb~m an'O tbe (jtuurt, be wa. 
10I-i:';7. fol. bere wilell, fo~ [\Jat pis fapin!! fo was no ~£re :Ie. 10 H. 7· f01. 17. ~. b. & IS. 
17,18. wbere one \Dbo llwelt in tbe tliJarifi) of ~aint Dunltone, falO, tpat be ougpt not b~ 

tpe UabJ of <1£)00, to pap tr s tltl)rs to biS (Jftmn; fo~ t\Jere tno~ns t\)e l5tft)op of 
LOI'don nill commit \Jim, tb! s \)i penllrll, unrm 14 H. 7. ann upon bis Xlttion of rau~ 
3\mp~ironment b~oug\Jt, it \Das anjungr'O, tbat tpis \nas out of tbe ~ta;ure of 2 H.4. 
cap. IS. ~.o~ tpat upon tpta ~tatute t\Je berefe oug~t· to be in a funbamentall matter 
of faitb ; ot\Jer'mtre t\>ep are not to commit anp upon tbts ~tatute. Xls to t\)is €are 
~ere of ~I£monep, fo~ ti)is cfearlp tIle High C 'mmlffioll Courr, are ndtbtr to fine no~ 
Fet to imp~ifon. Xlnb 6S to \JIS bring bouno unto tbecn in II J5onb, tbep cannot' t~a= 
mjn~ \Jim upon gpatp, on Xlrttclrs,tlJ. rfbp to mahe bim to fo~fiit pia bonb,anb tber'~ 
fo~e be ougpt not to anf'mer to tl)em herein, anb tbis \nas one Gowens Care, bere in 
tbe time of Wray Chief J ufi;ce, ann be bab a tB~o')tbttion granteb, anb it was tbere 
refolbel), t\Jat in rueb a cafe be ougpt not to anfbJer. 3n rbis HtncipaU care Brad
ltone waS bailsb bp tpc atourt. 

Dodderidge • .fOrt tnbat raufe ",oulb tbtp take fucb a )Bonb to tpemrelbes, will not 
a fentence tllere ferue tptir turn ? 

Coke. s(be <!tare in 14 H. 7. befo~e rememb~tb • Is not 1n t\)e book at large; 
but, 9}l)r. B'rol'v'lelo'N tbe ~~ot~onotarp of tpe C. B. tlib ll)tbJ tb~s rrco~b to 
me, t~at it ougpt to be appa,ent mattEr of ~erefp, orberh:life tpep tIre not to fm: 

p~ifolJ 
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p~iron upori tbe ~tatute of 2 H. 4- capite IS. t1Je 4tourt of 1Iltquefts bo ufeto take 2 H. 4' cap. 
Jj;onn;, to binD men to perfo~m tbe SD~tlers of' tbe ~.urt, bue bere, tnt 1.)0 not fo, IS' 
no~ in tbe Srarre Chamber, fo~ tb~ 1I)e partp llJouUJ be bouble tbargeD; no grounb 
tbepl)abe fo~ taktng of fucb )5ontls, tbis is an unrearonablt Ufflge. . . 

C)ke tben faiD unto Bradllone, being batJeD till tbe ne~t llerm, ]' fap nOlD unto TJr.adfton was 
.['ou, as Markham DiD un,to Kefar; go unto tbt ::&iJi)op of london, anI.) rubmtt pour ~~~,by t~ 
felf unto btm) anD ufe pour qtfe better bereafter. 

Gtanvile Plaintiff, againfi Courtney 

Defendarlt. 

,. " 

I~ an ~ttion of ~ebt upon a llS'onb, fOl not papment of ~onep fo~ certatn 3!ew; Aa Ac9:loD of 
tis tbat were folil, a berbitt, ann jungement bere giben fo~ tbe ~Iatntiffe, tbe Debt upon • 

~efenbant p~efuren a JaHl tn tb~ Chan,ery, anb tbere obtaineb an Stl~ber f(J~ nap B:nd. 
of ~~ocretlings at ~ab;l, ann fo~ fome contempt i~ not perfo~mtng of tbe SI>,~ber, ~r;:r.a.u I. 
Glanvil was commuteO to tpe Fleet, anb b~ougpt pltper b~ tpe Barben of t~e Fleet, Mo. 83g, 
upon a Habeas corpus. :2 Cr. 343' 

Coke chief Juftice. ]' bare fap, tbat tbis SD~b,er was ~ot mabe bp tbe Jl.O~b Hob.IIS1 cn::\)tmtello~, no~ bp tbe 8J)after of tpe moUll, tnblcb now ,~s? afrer a 31uogemmt ~g~~' A r. 
gtbm beu. TermlO. Parch. 5 E.4. B. R. Rotr. "S· an Bttlon of trefpil~ tnas Termin. Pafe, 
b~ougbt againft SImon Moore at Canterbury; one William Nafe appeareb fo~ s E. 4' B. R. 
Moore, a recober~ Was batl of 400 I. I~ 5.4 d. SI ImlmrJt of <mrro~ b~ougbt bere, Rot. 3S' 
anti tbe 31u'Ogement affirmeb, rbe :mefennant afterwartls tnent into t\Je Chancery , TiefJta~ a· 
anb tbere complatneb, refolbeD bere, tbat tbeJ? ougbt n~t tberr to meb'Ole witb tbi! ga n oare, 
matter, but tbep afe to go to tbe i0arIiament, anD to "abe remebP tbere, anO if tbe~ 
tbere fintJ, tbat tbe 3!ulJgelUent was obtllinelJ b~ fra1}b, tbep map tbm t\Jere" alioiO 
tbe 31ubgement, but not iA cn::\lancerp; anb Terlllin. Mich~ 39 & 40 Eliz. Tho .. Term. Mich,J 
mas Throgmorton ~xecutdr of Sir Robert Throgmorton, agfttnft wbom Sir 39 icc. 
Moyle Finch ban a 31ui:lgemtnt in tpe ~ourt of ~~tbequer, upon a bemife matle 
of tbe ~ann01-9 of Runllon, &c. purt~ilfeb bp ~tr Moyle Finch, wbo in an Eje. 
chone firme, baD3!utlgement, /'INti tbe fame affirmeD, in a Immlrit of <lErro~, after; 
marbs tbe otber e~bibiteQ bhl :Jl)tII in ~bancer!" fo~ rtUef in equ!tP, rUPPofing tbi.61 
to be upon a S@o~glIge, tbat be bab tlelibereb tbe monep to bIs ferbant, fo~ to pap fo~ 
tbe retlem,ptton of ~is }LanD, ant) tpat be qm ab:Hlp witb tbe monep,arttl tbat b,t ten~ 
b~etJ tbe fame again; to tbts ~ir Moyle Finch pieatlttl \Jis recoberp, 31ubgement 
ann affirrncmce of tbis lutlgement tn ~ aaanrit of <lErro~; anti b~manileb wbetbet 
after al,l tbls, rbep wOliiD tucre e~amine tpis matter again, tbts cafe WaS tben re= 
ferre'O to atl tbe 3!ubges of England; anll 31 tbni arguetl tb' fame, tbe ~ounreU 
faib, tbat tbtp lnoulb not tbere t1}ake tue 3lubgemerit, but woutt! Orlelp b~iDle tbe 
co~rupt mintle of .ir Moyle Fincb ; 3!n tbis ~afe, it waa rerolbtn, tuat if be bab 
matter in )Law, ann alfo tn 4Eqtiftp, if be will fit-a go to tbe matter In Jl.a'm, tbat 
afrertlfar~s be ll)aJ1 not rero~t unto bis matter of <lEqut~p "anti tbfs was 
dea rIp fo ~erolbe'O bp aU Jbe 3!utl~es; but uo~tbis cafe: berc t" tn~ p~t Imam 
not, we null not ruifer our 3lubgements to be fl)l'fkm, tn otl)..er Engli1b ClI':ourts, 
tb~ Lord Cnancellour "atb now faill in tut ([\lancerp, tbat be wilt not metl= 
IIle tbere, in matters, after 31utlgemmts giben at tbe atommon }Law- the tniU 
baile t~e part~ l)ere, till t~e mrt llterme. 3lt appears not ~ert'unto us bp t~e returne, 
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f(l~ .wl)Clt caufe be was. committeb, mbetpe~ fo~ anp contempt o~ otpttbJtfc. Be 
will altoapes P&otett tbc JLawof tbc Jlanb,anb fo bp tpe-l(Wle of fbe <!tourt, Gla,l
villnas batletJ ttIl tpc nert rcrme, but ~e p~er£ntIp to pap tpe aIIDJarUm of tpc Fleer 
fo~ bis iotlging anb ~pet. . ' 

Term. Trin. Nota, tpatafrcrb:mrtJs, (s) Term. Trin. 13 Jac. B. R. tp'tS4rafe of Glanvile was 
~3 Jac. B. R. motJrtl again, wbo being batlctJ bp' ,tpt ~ourt, was p~efentlp afrer p:s tl£ltberp ttl: 
rtJ'c, hen again; ant; committeiJ to tpc Fleet, bp tpe }Lo~.t.) Cbancellour, b~ougbt tpen again 

pftber to (be )5arre bp a Habeas Corpus, anO tpe return teall, tpc fame being, tpat 
Commifh~s rUle 7 M:y, 1615. per mandatum prxno~s vlri Thorp. Eiclmore, domi. 
num C1Lcdhrbm Anglix, & ha:c eft caura, A day was given, for the mending of this 
return afterw,lrd~. 

Coke chief J ufiice. QIl(me babe all agreeb, tpfs return to be ball, anO tnfufficient, 
anO tne fire leO unto tbis bp a #l~enllent, tn rye time (If the Lord K eFer Blcon, 

19 Eliz.John termin;s terminanubm, ~pic~ waS 19 Ehz. beirg John Nichells Cafe, upon a 
Nichells cafe. HatCH CO' pelS; granteb In tpe time ofWray chief J uHice ben'. mIpon tpe return, 
Haaecu corpu!. tpt (JB[f{arlu:1t of tpe Fleet llit! return in rp:s manner (S) Cenifico quod commdlas 

fLlit 16 Fcblliarii, & rer Nicholaum Bacon Cuftod. magni figiJii Algli;r, & 
rxc eft CJIlf.l, anil upon rpis returne, pe was bifcpargell, & traditur in ballium, anb 
fo perf, bp n)e 3lu'Ogement of tpe ~ourt, tpe mmtartlen of tbe Fle~t wag tJffcbargei.l 

Glanvi! bail- Of !Jim, anb Glanvil committeb to tpe ~uftobp of tpe ~arq,aU, anll ba!letl, tm tpe 
~~~:.n, per ne~t tenlle, acco~lltng to tbe refolutton (If tpe ~ourt, anO tbtS t1irelt ~~efii.lmt ill 

pomt. 

BlLtler Plaintiff, againft Fincher 
• 

Defendant. 

Entred Trin. 12. Jac. B. R. 

Ratt. 438. 

An Aaion of Ijll an ~ttion (If ~rerpas, anll ®iectment; upon Non culp. pltabeb, tpe 3fur~ 
t~e(pafs and founl:l a Cpeeial tJertlict, anti upon tbe tJertltct, tile cafe appeareo to be rbis. SIpe 

. eJ~~ment. EDeam~ anll ~~apter of WorceHer, were tnco~po~atei), bp tbe name of tpc BDeane 
; Ro: ~~r~9' anb ~bflpter, of tpe ~atpei)~aU ~burcb of ~ W ~ 31 ~ sr. anO tlJc blctTtb mHrght 
829' Mary of Worcdler; rbep matle a lLeare fo~ life, bl? tue name of tue EDeane of rbe 

([atpetl~an 4rburcp of (Jt ~ ta 31 ~ it, ani) of our blelff'O }Latlp tbe crr!trgtn, of Wor
edkr, ann tbe <!tbap:er tpertof; habe.1dum, from tpc llap of tpe llate, anb maOt if 

letter of xHto~nep to one to ma~e }.liberp, fecLlndllm formam ch:lrt:r, rbe .9:tto~ntp 
makES JUberp (be ne~t bap after, rbc lurp fintle tpe }Leare fo~ ltf~, malle tpe 2S(h 
lIal? of, &c. anb tpat tpe ltnerp bp tpe ~tro~nep was matle; poU: v:celI1mum guimum 
diem p~ediaum, tpe cbiEf point confitlerable~ ann inriftel.l upon in tpts cafe was, \Upt: 
tpEr t\)L6 ueafe tpus mal;)e, anb erecuteb, wag goob, o~ not. 

Bridgeman 



-.......... -.---~--~,----. 

Part II. Termin. Hillar. 12 Jac. 
, Brid"eman fo~ rbe \01aintiff (ropo ciatmeb unber tb!S lieafe) tpat ipis J.Leafe hHIS 
goon; in r\Jis cafe, it t~ ftrft to be confibfnn, wp"t~er bere be anp marn tall. mff; 
normEr of tpe ~o~po~atlor, o~ not; anb tpcn, wpetper tPIS lUberp, tlJus rr.ai)~ bp 
r)Jt !dttc~n£p 1PC bClp after, be gool), o~ not. Qls to lpe mlfnClfmer of {pe ([:O;2pO&CltlOl1, I ( Eliz.Dyer 
~£re is no mat£riaU Ulifnofmer, anI) tpis is p~obel) bp II E IlZ. Dyer, to). z 7_S.f~J. 278. pla
ropere r~e 3inco~po~ati011 ~as bp t\>e .name of t~e Dealle and C1apttr, Ecclel1a: Clto. 1. 

CHhedial1s fantta: & lIldlVldJ.a: Tnmcatls CarlJeo(s, tpep malle a }Uafe bp 
tpe name of DecanllS EccleGa: Cath,edralis fan~J: Tnnitaris in Clrlli1e & tatum 
c lpimlClm, ce Eccldi.a pr;:dlCl:a .clOdl~ldua:) omttten, an'll ~pfs tpen~ ~eItJ to be a 
goon1Leafr, norroitpftanbtng t\Jts bartance, blptcp ts not tn fpC rubfiance of t~e 
name anti t\)is is otler·ruleO, Coke 10. pars, fol. 124_ a. b. m th~ Cafe of Lin Co~e Io.~ars. 
Reais ~ to be no matErial bariance, to auotO a ll.care. ~J3 to tlJis matter of tpc fol. 124. 10 

b , 'b \ f" . k ~h' the cafe of 'ml''-'''ofmcr, ann bananCf, dng from tile name 0 rpe inro~po~auo!l, tvc wyOLC L' R' • H. ~.. 1Ilne egu. 
ai:ourt (lber=ruirO tpfs, t\mt tpc Jlmfe was goon, notwltpfianl:l1n!! t\Jl£) banance, 
being no barfance in fubUance. Xis to tpe fecont) point, bJ\)etber tbls be goon, in 
rEgarb t~at tpe JLtllfrp mas maile bp rpe !atto~nep tpe nap after, if t\Je fame pail 
bem mal.1e tbe fi~ft tlap, tlJen tb~ JLeare \Jatl been boin riearlp, as appear.s Coke 2. Coke 2. &f5. 
pars fol. 5)' 10 B lcklei, and Hlrvies caie, al~d Coke 5. P IrS tol. 94. b. In B )rw:c.ke~ fo!' 55· c. 
Cafe, auO t\Jat fo~ t\J£fe troo hleafons, 1. §:.bat bEr/lUre lIn ClI:fiate of jfree. boln 
cannot bEgin, in h;t .Ira. . sa feco,nil laeafon, if tpis 11Jouli:l be goot, tbw tbe liE(': 
[0& fi)oulb \Jaue a particular, anti a t~1Ter efia.te, rben pe bab befo~e, in tlJe lLanb, 
ann tbatbi? bis own act, anlll;Dirbout anp llono&, \nbttb O)aU not be, fo~ tpc great 
tncoubeniznc£ of it; but bl? mahing of tPIS JLtoerp, fpe tlap after, aU [I):s inconbe~ 
niencp is atlotOei). 

Bracton well fatrl}-7' Charta eft vellimer.tJm donacionis, in I H. 5. fof. 8. 
}LanD \)las giben to a man, anO to Margery \Jis QIlUIltfe, bp atleei", anI) to tpe \Jelrs 
ofr~eir t'roo b·nlltEs begoaen,unn mahes lutJerp, \Jere alt\Jougb t~t lla)1l£ oftpeQIlmiife 
b:las Margaret, Eet tpe grant is gooi), ann r\Je a11<I!ltfe, anti tpi peires,ll)all be tnverita~ 
bie bp fo~ce of tl)e taUe, tpe naron, becBufe t\Je littlerp makes fbe <1tfiate, ann not 
tbe !IDee1:l; fo~ tbat lLtlJel12 of friftn, anl) tpe maktng of it, is p~imipallp to b~ res I H. 5. foI. 80 

gar'Oetl. Mich. 3~· ~ 39 Ellz. in tbe C. B. Rot. 620. B:o vne, & Tyrr~ys C1(e, a Mich: ~8. & 

man 1:IpetJ, beiJJS! feifel) of .lann, petb (If tbe llting, pa~ing an betre. 3\t was, founn ?; Eltz. C.B. 
bp a falftilDfott, tbat be tlp£il mit\Jout beire, tbe p£tre aftcrWartls te'ltltrs pis c. 
Sltrabers to tpe SDfficf, anll panging tbis, be mahez a jfeoffmmt in fer. of tbis IanO ; 
anll a letter of ~tto&ne!? to make ILiotr)?, afterhmrlls upon tpe 1{ratJers, It \:IIas atl~ 
,uogell fo~ pim, anll tbe Sitto&1'lep tpen mabe ilberp, tbis mas a'OjUi:lgtll in tpe C. B. 
to be goon, anll pet at rb~ rime of rpe feoffmrnt, anllietter of ~tto~nep muDe, be t)fftl 
but II rtg\)t, anti (0 bp tpts <[:af~, it app~ars, tbat be takes bp rbe lLtbtrp, ann from 
t1)e time, of rbe JUuerp mane; pere bi? rbe lUberr, tpc ilap after; tpc elhtte borp tbm 
begin p~ererl~lp, otperhlife it bJQuIl) babe been, if be Pelt! mane liber/?, tbe fir!! nav, 
tbe ll.tberp betng mane operates omip, at tbe fame time; tbat r\Je <lEftatet.in j utg1:= 
mtnt of }Lam bat~ b~s commmcement, anO, fo b~ tbb no jfree:bolb, is to pa{fe bere 
in futuro, an1:l tPIS IS omip r\Je reafOrT, glben In BKkler, anl) Haf\i;;~ Cafe, anll 
Itl Barwickes Care, tbat fucb ff Jl.eaft mabe to begtn a die dam" is b~lfb, becaufe 
tbat II jfree,t;oItl cannot paffe, to bzgin in fLlturo, but tbe ([fiate of jfret'poltJ 
bere is not to brgrn in furLlro, but p&efentlp, bp tpe ll.tberp maile here, rbe ~eEb 
palTetb notbing, but, all patretp hp tbe ~tb,erp; fO;1 in II JLetln~ fo& Ufe, o~ a jfeoff; 
ment, fpc Hbrr!? Cllrrres tbe (!Eftate,cInll tprs IS p~tncipallp of fo~ct, anllan M)icb Ootij 
pairr, palTeti! bp tpfs. Xlg to tbe SD~jettton, tb at tpe g tto~nep bere \Jatp aur\lo~it)? 
to make JLrb~rp onelp '). S,:,cundum torma~ Charrx : anti if be makes tpis ll.ibe= 
rp tbe.ftrft nap, it ball not bem, gOOll, anll It fi)all be a great incon1:Jenience tp at tbe 
~tto~ntp t1)o,tlln p111e focp ~ ,hbert.p anti elution ~o make tbis lLeafe goon 0& boto, 
me~rl~ bp bls illt: ~s to rbiS, it 1S no tnconuenrence, becaufe t\)ts is now all om I I H, 7, fo1; . 
as If It ball been none bp tIlE ll..e1To~ btmfelf, be pablng a general 6arrant to llo I~. a. 
tprs, IT H. 7. fol. 13. a. ~ letter of$Hto~nep to 1. S. to mak~ tiberp (If fdHn 

to 
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to J. D. o~ to J. N. tf~e makes itberp to tbe one (It to t~r ot~er of tbem, tpis is 
golO, fo tbat \J,e par~ \Jere elrl'tton giben Unto bim; \le \lat\) elEction to make ltbe~ 
rp tilben pe wtU, an)) is not compellable to mate it \tIttbin anp time certain; pe 
is pere te make it fecundum formam, & effeetum Charta', tpis relatEs to Q1:fiates 
anO to otper tpings requifite, anb to be btretttb bp t~e 9>ttb 1 anb fecundum etfe~ 
t1 urn Charra', t~tS is tbe (ll"enee of tpe iaDlib, to \Jaite tbe $Olib to be goob anI) 
dfe(tllal; anb if tpe JLe(fo~ btmfelfbatJ mabe Uberp of t~e fame neJt l)flP after, 
tbis pab blin goo)), fo it lbaU b~ al(o, b~tng ",en malle bp bts .atto~nep ; Upon tbe 
reafon in 9 H. 7. fol. 26. <ll!l per altum facl[ per feipfum fa,ere videcur, ann 
fo tbis JLeafe berng gOO)), 3!ubgtment was p~apeb fo~ t\le lDlaintiff: ityfs ¢afe 
~as bp tpe ¢ourt lltl;ournetl unto a fartper time fo~ argummt, \tIitb birections giben 
bl? tb£ <!tourt to tpe il'laintiffs <!tounfd, to mrnb tbe fpettaU Qaerbtct, tbere beIng 
onelp an 3Inbenture founD, but no J1.eafe. ' 

Term. Parch. Slfter'warbs, (s.) Termin. Pafch. 13] ac. l3. R. tpls ~are tnas mobel) again, antt 
13 Jao. B. R.long argueD. 
&c. Cake Chief J ufiice. ~s to tbis Jl.iberp mabe bp tbe .\ltto~ne!" Bbetber tpts ilJall 
~;~s;; ;~. make rbe JLeare goob, of tbis 31 tuill be better abtJifeb, fo~ it if not tn tbe power of 

tbe !atro~nep to make tbis Ueafe go_ob, Buckler an)) Harveys Cafe, 2 pus, foJ. 55. 
3[enant fo~ life, tile remllinbfr ober malus a Jl.eafe fo~ peatS, tbe Ueffre enters, tbe 
Stenant fo~ life grants tenernenta pradJlSl:a to C. Habendum from MicbaeJmas f1e~t 
enrutng, fo~ life, t\)e JlelTli ~tto~n~.after Michaeltnas, tbis <l5~ant is botti, becllure 
tbllt a jfree·llolb cantKIt begin in futuro, anti tpe e~llnt being botl) at fbe beginning, 
t\le .atto~nment after Michaelmas ~all not make tbts gOOb to pafs tpe Jaeb,oion, 
fo~ Qgod ab initio non valet, traCtu remporis non convale[cet, Inb as tbere ir is not 
in tbe power of tbe 3[enant bp \Jfs ~tto~nment, afttr tpe fean, to make tbis <l5~ant 

. goob, wbfcb was boib befo~e; (0 bere in t\lis ~afe, it is not in til e pobler of !be .tlt~ 
to~nep, bl' bfs JUbtli of reifin mabe after tbe bap, to make \Jis )l.eafe goob, tn"tt\l tn 
it felf was boib, fo tbat Ilerebp t\)tS Ji.eafe is not mane goob, t\Je ttm~ \Jere ilf tile 
making IUberp of fetlln, ts not matertal, tile lLetter of Sltto~nep IS fo~ pim to makt 
J!.iberp, fecundum formam Charta', l\1e Ueafe being, Habendum, a die datus ; if be 
makes Ji.iberp two o~ tb~(f tlaps after, all is one, but t\le btrp ptncb of t\)is ~afe 
nantls upon t\Je jf'ab~ick of tbis S>lib; anb t\1ts is boiO elellrip, fo~ a jfr(f:\Jolb 

30 E. ~. fol. granteb, ougbt to begin p~erentl~, anI) not in futuro, 30 E. ,. fol • ., I. the Jaft' Plea, 
31. 6. Sec. It is tbere put fo~ a Jaule bp Mombraie, tbat wilen a aamarrant hUls mabe, to make 

Iiberp of fdffn, lftco~l:Iing to tbe fozet anb etfett of a ~liiJ, tpe wpicb EDlib, tn Jl.atD, 
is of no fo~ce o~ effect, fequitur, t\lat tbe JLiberp matl~ upon t\Jis EDlib, is altcgetber 
bOib; liS a lleberrion granteD fo~ life, from Michaelrnas ne1t, tbe )!tenant atto~ns 
after Michaelmas, tbis is not gootl; but 3 mill not tldiber \>trEin, as ~et, anp abfo. 
lute 3lutlgement t~e one wap 0& tbe otber, as pofttlbeJp to fill', !pat t\Jis lLeafe is eit\}tt 
botb o~ goob. , 

The Lord '![be l.o~b Dacres PiS <!tafe to tbts purpofe \tIas a goob (Jtafe, tupicb was rbis, 
Dacm his (S.) William JLo~)) Dacres, being fdieb of JLanD in jfli, mabe a feoffment in jf(f 
care. unto Thomas ann Leonard Dacres ~is fons, upon a conbition to make a feoffment 

ober to one l.0arron Dacres, anll to one Middle~on, all tpe BOlins were reab)? to be be: 
litle~el), tbe EDlin of William anb of bis jfeoffres, unto ~arfon Dacres anb MIddleton, 
but It fo bappeneb, tbat befo~e William \Jatl belitJereb \Jis EDlib of feoffment, unto 
T~omas anti Leonard, tpat tpep ba)) belttrerel) tbeir EDlib unto 10arron Dacres llIlb 
Mtdd!eton, witp a JLttter (If iltto~nep to one to make JLiuerp; afterwarbs Wllliam 
bdttJers bis ilDlill, Utter)? \tIaS tptn malle bl? bertue of tpe JLetter of .\lrto~nep. 31t 
tnasalljullgeb tn tbts rafe, tbllt tbts liberp was boib, btcaufe tt at at tbt time of tbtlr 
,feoffment, tuel? ball norbing tn tpem to pais; fo~ if a man makes a jfeoffilltnt in 
jfli, linD a letter of .atto~nep to one to make JLtber)?, br.fo~t be btmrelf vatb 
an GEfiate to pars, ab;utlgeb bp aU tbe 31utlgflol, rncb a Ji.iberp mabe, to be clear. 
Ie bOlD. 

Dodderidge 
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Dodderidge Jufiice. ·lIt ij)an not be tn tl)e tntll anti" potner of an Xittolnep,' to 
mahe t~ts lleafe groo o~ botl); if tpe ber}? jfab~ich of fbe BOa>O be boitl, cpe £U~ 
to~nel? cannot ma,he t!>is grotl: lr is tbtrefo~e to be tJamtneO, if fucp a Jlean~ 
maOe fo~ bfe, to begin at a tlap to come, be a: goon Jl.eafe o~ not; tf tpe )Leffo~ vtm .. 
felf makes lUberp afcerl11arOS, tbis fi)all be gooO from t~e tfme of cpe )Ltber~: !a 
llDitretfw map make a jfeoffment, bur tnben be makes a )Letter of ~tto~nep to one 
to make JUberp, tnbere be ptmfelf ~atp no ([fiate, tb1s is no~ gooo, fo~ pt \lat~, nel: 
tper jus in re, no~ ad rem: 3!f a )Leafe be mane, ann fealeb to tbe jfo~tnoon, a die 
dams, tpe fame nap is e~d~fibt; lInll if a lleafe fo~ pears be mabe, a die daws, \l.t 
Ougpt to p~ob~ ~is ([ntrr (pe bap. af~fr t~e JLeafe matle; If a" ~eare b~ mane, I Ma~l, 
i dH: datu~, tpis IS to begtn 2 Mali, tf tPIS be oeUbercO I Man tn t~e jfo~e:noon,o~ In 
tpe!afi£r:noon, it Is not goot!, fo~ QO<1 ab inuio nJll va'er, trattll tl!tnpoFis nco ,on"· 
valefcc·. ' 

G1ke. Finis u.1ilJ!: die;, ell principiutn alteriu~, & co irllante, t\HIt tbe one .nap tntlS 
eo infl::nt~, tbe (Itb~t begins, tnpp tper£fo~e fi)aU It not be lntmtJEtl to mahe t\lis 
lleafe anll liberp gootl ; (bat be mabe tpe JLiberp tn tbe berp fame tnfiance of time, 
as t\)e firft nap i)in en'll, "fo~ tpe one tlap tnlls anll t~e otber begins aU at one inftllnt, 
anb fo to be,matle gootl bp fucb a fabo~able conftruttiotl, ut res magIs valea t , quam 
perear, ani) tbts tfpeciallp, \Dbm no time of tbe linerp mane Is fou~'O in Ctreatn, 
ann if it \nere mane .in tbis manner, it fi)aU be goco, it appears in stelle) scare, 
I pars, fol. lc6. tnbere t~e jfetfftfs toter befo~e tbe birlb of lpe 31lfue, ann tnptrt Coke f pars, 
afrer. ,f(j)\.106. 

Dodderidge. 3!f a Ueafe fo~ life be mnnE, anb tlatell 1 Maij, a die datu~, anb tbis 
tJeitberetl 2 Maii, witb a letter of Xltto~nep to make )Ubf(P, \Dbo mak~s tbts tpe 
fain feconn llap, tbis is gocb, fOl- tpe $)liO is one t\lin~, anO lbe BOeUbtrp anotper, &: 
a die datus, tbis tnpicp is In tpe m>lib da[U~, is tpe time of tbe )iDeliberp, tnpertfo~e 
tlJall not tpls be fo intentleIJ. . 

Coke agrlitl l11i!b \lim ber£in, if it bab bren fo, but it is pere founb, tbat pe beli= 
ber-ell tpis tbe ftdt tlap, but if p~ ball Oeliberell tbis ilDlib tnptcb purpo~ts tbe ll.eafe; 
tbe fe(onb bap \Dpen tbe lLtberp \Dag malle,.tpts ban blrn "goOb ; but tnbp l1)aU not 
tllis be Co tntentlell bp a reafonable intentlment,ut res magIs va1eat &c. tpat tbe llt. 
berp \Das malle bI? tbe atto~nep, tpe Iaft infianr of t~e ftrft I)ap. 

H 1ugh" on J lllhc~. 9tbis 1l)a:U not bero {ntenbell, tbe3\urp not to be cbargell \nitl> 
an Incertatnt!', all fi)aU be one to.tpem, if rpe 1Liberp tnas ~tll~ tn ~bt f01-£noon 1 

af, ernoo'n, o~ In tbe Iaft hlfiant of tpe fira nilp, tvep 1)0 ftnU tpis BOa>ll rbe fame 
~~ " 

Dcdd 'ri0ge. 1It~is is mrerIp a matt£\" in fait, anb tberefo~e not to be taken bp 
rut\} an 31ntenl)ment, to be none lit fueb o~ lit fucb a time. 

Col. e. 3!f anp tping toill abaU to makt tbis JLeafe goon, it muft be tbis o~ no
tbing: 3!t is well fail), Ad qUa't!ionem fatti 10:1 refpondent juris prudenres, ad 
qu~tl 0 'em Juris, non rcfpondent jura'ores. _ 

DCldderidge. '~re tP£! Incertatnip is mifrl}? i~ a matter, in fait, Dbet~er tpe 
JLtberp Wlla ma~e to tbe f'o~etloon, afternoon, o~ to tpe Iaft tnUant of tpe ftrft bap 
ann tbtrefo~e ipis is not to be tllktn bp us bp 3!ntennment one wap o~ o~ 
tper. 

Coke. JLbe ~tatute of 13 Eli? cap. 10. is mabe-in fucb a manner (otber tban Statute of 
hearrs fo~ 2 I pears, (J~ tb~li Jibes) from Ipe time tbat anp fuci) Jleafe o~ <S~ant 13 Ellz.cap. 
ll)aU be man.e, fo tbep \nere tlecelbeO in tpis tn il'arIfament, tpe bap tbert e~clullell . 10. Leafes. 
\.r£ will bere mahe tbrs ll.eafe gool), if bp anp means we can. ' 

Doddtridge. ~s to tpe ~tarutEs reltlemb~eb, rou are to refer tlJis cIaurt unto tbat 
to wbicb it rugbt to be referretl, anll fo bp tl)is to mahe all well to nantl togetber anO 
tpis is to refer tbe fame unto 1Lrafes fo~ rears, not fo~ life. ' 

C0k~. mmtben we babe llone aU we can fo~ pou, tn maintenance of tbis Jl.ellfe 
bp 31ntenllment, ret tbis will Hill rtmain a berz boubtfull ca.-e "'( but un bo aU of us 

\ agrre 
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ag,n-e ttl t:~ls dearlp) t~arbJ\)en r\le,~ab~ttk Qf t\)8 Bbtl'li llt,teib tnb felf, t~tJl.£t: 
ter of ~tto&nep, to make Jl.ttJrrp \I}jO't! '~tVti, ,Is a1fo; boll, anb '"att! is \'lot itl t\ll 
POID£{ of tpe .anol-ne!!, bpanp ilct ti-f fjft},2ro makt, t~~s letlrt grotJ1 uiffg rf,?ob£l) b! 
ttlt ilCafe of ,0 E. 3. to).,'!. btfo~e dmtm,li~tb.l ?,,f)i1 Y '1,' : ); • ';1 j: :', I 

y D0ddendge. ']fa Jl,eafe fOl-lifebe m!l~\·Habendllm a die dlt1l9, wUb a JL~ttet;ot 
~tto~nel? to mane 'Ji.itJetp, fecul1dUlrl t()~rn;im Chart;r 1 tpiS isi..to betyh\t,t ba~" f. 
tl)is ts' as mue\) as if pe \lab fatn"1p~~fl!>;, t\Jat pt t\)bulnmaht l.lberp bp·f~£t at 
tbis J.Lerter of .atto~ne!! tpc neJ't bap, f&~ ~11J11 tsforma Charfre, anb tpen t-be :ltlJtt1 
is to be mabe, becaufe t\Je urn nap ~tte is t~tlunbe: ·l&ut,ribtbltt\lftafltitPg t\)19, t~at 
tbe €,ourt put all rbefe ca~t1t) ann aIll"dl~ b:Iap.sttreb,"ann eonfttutttous'ttlflbt, to 
make tbis lLeafe gool) , if bp anp W8!it: mtg~( fo ~titJt bEin; pet i\jt~ fatn" '~at 
bJben ruep babt none aU t\)ep coulll noe in t~is, ~tt tl1ts'tnoulb rt'uuJiJl' to De a Doubt: 
full rafe; but tye tnpole 4tourt nib ~ronglp incline, t\)at tyia JLeare\lere now tn qut= 
thon is not goob, pet fo~ furtper !btltte ann argument; 1))e 41:o11rt a'Ojourneb tj)ts 
<\tafe to a fUftber time. - ' 't; I ,1 "; "\1,, " t" U " 

Termin.Trin. ~frerwarbs (S.) Termin. irin. 13Ja<::.B. R. t\lis,dtll'(e \t)asmotieb again, anb 
1 ~ Jac. B. R. arguei)., t~t 4tourt tftar 9f opinion, t1)attbis JLeaCe is not'geol), anb t1Jm iJf notbtl1l 
&c. in tbe mifrni(t founb to \Jelp it. : " " 

G)fte. 3ff a lifafe fo~ life be mallt I, Maii, to begin 3 Maii, anb J.Li,bt,r~ t~en malle 
bp (Jnt b)? a J.Letter of ~tro~nep, t\)1S is not g(Job, becaufe a :,ftli;\lolll is nor £0 tJpelt 
t})t beginning ufterbJar'Os ; anb t~ts is dear \left, lye lleafe being mane fOl- life, a 
die dacus, is not goon. 

DodderidEe. ll~e nate of tpe leafe.ia one tping, ann ~e belibert> of it anOtlJtt 
t\ling. ;': .: 

Coke. If tbe ltaf) be bab' in it relf, irig. not t\lto in tlJe potner of !be !i.lttOlfteP 
btJi)is ltber!?, to make tbts go&n ; if. t}),is Jl.ellr~ ,tsa& belttlere'O after' lbe !irft bJ! 11 

tben clearl~ rbe <tt?~ant is gootJ, t\le tnpnle, <ltourt agnrb· in rbts, but "erein tbe alter::: 
~(t. is- nefettibe, tbt lu~~ ~ai}inJ! net· f6untt- fPc certain. fi'!1t b,}\)en t\le ~e~e wu nf= 
bbtrt~ anl'J tbertr~e &p rye jA"ule tit' tlJe (!tourt, Qgla Jutat()tes fe male gefferullt 
in verediCto fUD dando, tberefo~e it ve:nirefacias de novo to be awartJen; 'but u 
tbis <!tare appeare)) to t\)e €nurt, upon tbis fpedal (IIlerbltt t\lus fauOO, tbe 4totut 
tuas clear ofOpinion, tbat t~e }teare was not goob tn -it felf, no~ coulll be maOe goOb 
bJ! anp lI.tberJ! mal)e bJ! tbe ~tto~nep, anb t\lat tile certain1l' of aM t~ings migpt ap= 

A 'l!eniyt fad- pear, anb be better foun)) upon a new m:r~al; a venire facias de novo was tyerff~ 
as de dnO'l!9 granteb bJ! t~t4tourt, fo~ a new Strpal to be \Jab in t})ts 4tlll1fe. c 

grante • 
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Ow. I~r. brua[ll, in t~e fame peRt, ~e loft t~e fame; t~at t~e laft ba~ of t~e famt February, 
Sty. I U. t1JiI 
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t~is car61e to tbe banOs of t~e iIDEfenMnt, ~ntl t~at ~c, t~e fame Iaff tlap of Fl::brvary , 
'Otb canbert tbts to ~IS obJn ufe, fo~ bJPIC~ (ltonberfion, rpe~tt(on bJas b~ougpt; 
upon Non cuIp. pleatletJ, tbe)!urp founb, a fpecrai brrtittt, tbE!? finOe [pat one 
Rich. Adams, ntb rrcober agatnfi one LewIs, in tf)e (ltount~ <[ourt, 40 I. 13 s. -4 d, 
fo~ llftmages· upon t~ts, a Clpias ad fatisfaciendum i{fuen GUt againft Lewi~) anl) 
a laerurn md:ne of Non ell inventus; bp Clark t~e $)efentJapt, ~erjeant of t~e 
~ace ; upon wpicp, a m_tttlf fieri facias UTuell out~ agaitJfr'Wa[klO!1, one of bis 
WleOg£s, to be e~ecuretl ~pon ~IS (3oo'Os, anll upon tpIsrp~re J5uts of ~ack taken 
in ®~ecutton: I faac tpe ~lainttff bEing t~ere p&efent, anO to fiap tpe fale of tpefe 
tb~re ]Buts of ~Hck fo ta~en, bp bertue of tpts ataJIrtt,tpe raill ~urfe) anll 2 ~ I.! in·it, 
tpm antl tbe~e tlln pabJn, antl Ieabe in depol] to in tpe pantJs of Clark., to tbe intent 
ani) purpofe tbat be ll)oulb krep tbe famr, ufque 13 ~artu, ne~t el}~Ulng, being tpe 
~ourr'ba~, ann t~t.G onelp as a pleDge fo;; [be rN)ehberp of tbe falb tb~re Jl)uts of 
~ack "uro Clark, upon bts requefi, if Watkins in tbe inrertmol'ltb not obtain from 
Adams to fpare tpe lebping of [pis ~1ecutton; tbe 3lufp fintle no requefi malle, no~ 
!pat Walkins \latJP~J)curebtbe (parIng of tbe®1ecutton, but tpep finlJe tbe requeft 
matle bp tbe Wlatntiff of tpe iIDefennanr, to tJeltber tbe i9urfe mHp tbe monep in it, 
anll pis refufal fo' to tlo; anb fo 1)0 conduCe, tbat if upon tbe ,1lIbole matter fpe 
~ourt fi)aU ;utlge tpis to be a Jtonberfion, tben tbep tlo finne tbe EDefenbant cuI p. but 
if rbep 19a1l atljunge tpfs to be no (\tonberfion, tben tbep finne tbe EDefentmn£ NOll 

culp. 
'Haughton Ju!l:ice. 3ln tpis caCe 31ubgement ougpt to be giben fo~ tbe !!De fen-

tJant, tpere being no caufe bere fo~ tbe It'latntifffo babe tbls monel?, tpere is no con' 
tledinn bere, no~ is tpere anp Brrober tn rbe cafe; tpe matter upon wbicf) tbls 
~ttton IS grounoell, is not tbe !:rober, but tpe ([onberfion to prs uCt, tbis is ibe 
itrefpa(s; as tpts cafe ~ere is, if tbere ban been a conberfion, tpe ~ction bJoulll .. 
IJfH1e belb, tpougb no lILrober; bere be came to tpere <Sootls bp )Bailment, bp 8 E. 8 E. 4' foI, 
4· fot. 3· in a ilDetinue of ~barters, tf)e J5ailment ts tratJerfable; anll fo is 27 H. ~. H 8 ;r 
8. fol. 13. & 12 E. 4. fol. II. anll manp times in £Detinue o~ m:rober tbe 1I5atl. 27 •• o. 
ment comes not in quelliotT, no~ ts matertal, if t~e ~onber\'ion be fan:ionable: XIs ~~·E. 4' f. I I. 
to tbe mterllitt bere, tbe 3\urp finne notping of tpe 3frober, becaufe be came unto 
tf)t <l5oons bp JDatIment, anI) tb£r£fo~e Non culp. as to t\)is ; but tboU~b tpe faction 
is perc b~ougbt fo&- a ~rober nUll \tonberfion, ann no lICrober in [be ca;e, becaure 
IJe Dall tbe goons bp ])ailment, pet if rbere be a (ltonberfion, tpe ([ourt tlJail ;unge 
uptm tpis: 3\f a EDetinue be b~ougbt fo~ a It'lenge, it is a. gOOb plea to fap tpat 
tpefe gootls were plfl:lgetl fo& a fum n!lt pato, anI) tbis is marrante'll bp 21 E.4' 21 E. 4. for. 
fol. 19 & 80. 3lf gooi)S are pleOgeo fo&- a nebt, tn an !aIctton of EDebt b~ougbt, 19 8c &0. 
it ts a gooil plea, to rap tbat pe barf) a {kllellge fo~ it: 'ere in tpts <!Cafe, tbe ~lei)ge 
is to be nelib£retl upon tbe rNleirberp of tbe tb&-ee J5uts of _ine, upon reauefi, tbe 
buts of mlUlltne mere not tJeHbere'O; tn tf)e fi~ri facias, be llotb not (dl? t~at tbep 
were ple~ge'll in tbe fame caufe, pet tbis is gooll, anll it il)aU be inten'Oeo to be fo ; 
t~e fieri lacias bere was larofullp executeD, \)e nti:l take an'll feile tbern larofulIn, Ii: 
ill not fount) tpat be left tbem in bis pommon. 1. ilCo ~fHe. 2. SCo ~ell: m:.~ere 
are tbe two parts (If t\Je fieri facias; tbe fq!)onep pEre was lleittJere'll to be kept till' 
tbe nfn ~ourt t1?0ulll be, as a ~leoge fo~. tbe tp~re buts) SJper requifitionem, 
.of Clark tpe ~meant, mlm:tbetber of necelTttp f)e ougbt to make bis rrquefis , to 
enable ~tm to bolb t~e l01~ge, tilar be (Jug~t not ; b~ pawns [be ~onep (0& tbe '0£1'< 
berp of rpe gooOs ~ucb a bap, Super reqUlhtlOnem, ~e batb not loft ~is gooos bp 
tbt9, bere tpe ~erm1Ttt tal) feliEl) tbefe gootlS, not\nitbllanting be ~atb bp tbis no 
p~opertp, as owner of tbem, pet be bntb a p&opertp co far, as to babe tbem to be tJE: 
HbEreD, anll [0 to be foltl acco&tling to tbe fieri faciao, anD ibis pobJer \nl)icp be barb 
to feU, is a gooD caure, to babe tbem tlelibereb unto bim; tbis lkllellge bere was 
pro deIlberatione, tbep are not beltberetl, t\Jerefo~e nom tbe int£rell tn tf)e @l£tJge ' 
\l)~icb t~e orper ban, is not tletermil1£n, alt~ougb no rt:j,ueft ma~ lip \Jim mane) pet 

~ p Ilf: 
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\le i)at\) 811 3!nttr£li itt t~£ hell facias to \Jaue t\Jem tlelitJm:i) unto bim, fo t~4t t~e 
rflluell \Jeff is not mattrial, as to tlefEnntn£ tbe 3\m£rfft tn ~e t:l,tlge, but \)t 
ougbt anti map \n,;U klip tbt fame, u1\ t\>e UI1Utr'!? (If t~e t\,}.~tr :JButs, tbar 1'0 txt: 
(utim1 ,11ft)? bt mdbe. ~s to ttf reccntl potnt, \Jefe t& no fl:.ffcimt cau('e o~ grounb 
f~ an ~(!ion (If anbef bp tbe {01ahitiff, It IS (lu~l~ fount, tyar be tilt! requeft 1mn 
to ~elb .. l' t\) s ~om!'t ~n,il tpar \If ufufd) to tlo tt., anti fo mULl> ts in fbnp ~(ttoo 
of i1Detirm£, ('O!'u:adlxir., & aCDl.l<. (O.tradlclt., t\)'s te tte pOint of tbe Slttton (If 
bettnuet bur tbis Is not ronuerfion; tH~ mop f£q ire \Jim, ro make tlelttltr)? tptftef 
in one pilirel ann t\j£ gOlts ma~ be IN aULI.",r place, fi)aU rl)is ~enler \Jere be a 
€onb£ifhm, it il)aU nor. but of oeceffltp I\)£(e liU\:!.\1t to be fOn.t uCr oftt, to maht 
a €onber(ion ; if 1)£ lurps rbis in bts <ltbvft fms rs no ([ontJer{ior; tbe ~fnia 
J)fre. is but tb£ nor tloing of an art, anti tbts tlyaU malie no <!tonutrficn; an() tf tb~ 
~£nteri)er£'(lf irf, If be no ~Ot,b£rth,tJ, bert IS tum no p~£fumpti{ln fo~ us, to all: 
jut1g£ t\lar i)e bar\) tonbffUtl rhame; anO fn& tins nip opinion, 31 nIp upon tl)at 

Coke lopars, tul;;ttp is ruin, Cok. 10 pars, f i. )6,57. IU lbf c[banr£ll(l~ of Ox ord~ c/if::, tvat 
{O1. 56,S7. tph $)rnic( ill a ~ro'D £ultJence to a 31urp;. porn; _Cit, fo p&obe tb£ CltontJerfion, 
r&r. ann tl)erefc;.t,£ it fiyaU be p&lfumEtl tba{ be bE. I\J cunbertrl:l tbrs to bis own Life; but 

upon tile fpetlafi Weril1tt, no matter is founO, upon r "leb tbe (1tvurt ~'lap al)itHlgt 
anI' ([onb.:ri:on to be, ano upon rpe rfafon rl)ere biom, anti to tbt£i purpofe bJas 

Sir Edward ~Ir Ed .Yard WJllipoO S CR e; i)£re t\,Jis ~enfer rs no copbelflOn, llut (lnd? 4I:~ 
Willipoofs trllem:e to a jiurp, [0 tl)llt tue Wla;.ntJff' ure i)d\) r.c caufe to babe tbe mct1e~ lO 
cafe. lJ'm tr U:Jtfftl, bUll! r~ t\)~ rb~1i lSurs bJere nor tleHb£r£tl. fO;l m\Jicb ¢t ~Otre~ 

waB lefi dUO tltpofiteb bp tbe ~16int1ff as a i§:,htl££: ~nl:l rec;ontlip, becaufe tbts 
~fnier cndp, wittout anp orper maitrr fot;nil. 'S 11 of ir fd f a (fi'"onberllon-, 
ann fo upon l\le hl~olt matter, 3lutgemetlt (,ug~t iO be gitvn fo~ tbe 3IDef£u~ 
i)1U1t. 

Dorideridge }.1flirp• In tbis care, t~Ere tbttTgs are corfdlerable. , ~ 
, I. Bbat ~ttton rtls t~la fnriff btre tlJall \Htbe, art: ro\)erl)ec tl;ns b; rtlttt bull 
mlltnrain bis l! trion; bJ\lttber b£ is perf fO \)ab£ an ~cu()n (If ~etfrrUf, o~ an ~l'ti. 
on upnn t\)e cafe. 

2. 3lf an :action upon tbe cafe) tben mp£t\la an ~ttion upon tbe tafe fo~ a S[r£ltJer 
ann ~onbcrflon. 

~. ~i1t'1 If fo, tbto \nbtt\)£r l)£re be anF contlrrfi'cn f(uri) , o~ nor: jFo~ tbe 
fltfr~ hr map babe an SiittlOn upon tbe cafe, as tins caft l)frt ts, but not an .0ction 
upun tb?- fa £ fo~ a ilLrober anb ~()tlberfton, but a rpedal ~(tton (In fbi ca:e, UPOIl 
\)'s cafE; bur:r 1)e mtg\H babe an ~ttion upon tlJe cafe, f ~ El 5Irob2r anti (on~ 
b :ru(ln, tum 31 fuouill \Jolt! roat \Jece is a goon anO ftlti,ctwt ccnbrri'lon fourolJ, 
ann tberfro~e It ',S goot! ailblfe fo& all ,[ounc£llo&s 1'0 fl)ero unto rbeir ~lpents tbt.lr 
p~{)p['r ~ttiOr.S, \nlJtcb [\Jet? are to \).1\1£ futable to thEir caufe (If cc:mplaint; anb as 
t\Je j'8alf fl)aU require: ~s to t\le ~ctt(Jn of m>et'nue, the n3ture of tbis is to be Cart.: 

, flberfl). act)is ~ttton imp11rs p&opertp In tbe l~la;nrlff. anil no ot\Jer can babe tb:s 
HI.7.CoI.g. ~ttt~tt;ann tbtsapprarabp 6 H. 7.0'.9. antl F. N. B. fol. 138. 2. ~be rbtnJt 

be:amttJ ~ug\Jt t~ be cntlltn as appears bp F. N B. fol. q8, in a iIDermue fo~ 
mot1eptlrhbrretl, If It be out (!f a 1Bag, rbe ~(tfon Ipetb not, btcaufe tuatnocer: 
tatn p~opl'rr!! can rtfn bdmcbm, anil tbe gr(\untl of thiS aIlmIrU, IS rO're;ober tbe 
tbtng if fdf, in hoc mdl';i<.111 1 , if it map be bat), anll tr nOf, then llama-ges fo~ tbe 

'7 E (. fame, fS ;<,ppears bp 17 E.~. t,l. 4S o 18 E. 4. fol. '2:;. I R.~. f\\ 4. J E. 3. 
&:~ •• 3· ~4S· fo.'. 5 tbe 31urp is to finbe the balue \(If tbrrv rbing betIJmeb, if tbe tin"« tt (elf 
~ H.6. £01+ cannOf b~ bab again tben tbe balue .tl)en~of is to be founll: Hnb fo is 3 H 6. fol.4. 
ilc. 11 H.,. fol.5. 21 H 7. fol'77- h. in Kel'away, t\J£ grouni) (If tbi~ ~ctton is the 

rID=ti~UF , mamtainabif agl\l~ft <IE~ecuto&s ,; if g~(ll1s are llelbr' £tJ tr, Jp, ~t,ftrtJ 
, an!) ilUa!l{ft, no 0ttfOtl r-f ili)ttmu£ her\) Cil!(imft t\)em bmb fo~ tb efl',. bur agail1ft t\le 

38 E3' (oJ.,. ~U9htt1n 81011', bp ~8 E. 3, fol. J. anti tbe rearon of tt)f9 is) beclIufe tt,e Ulfe can& 
not nttatn, ann t1Je grounll (If t~e ~ttto'l is t~, ilDettnue w~ere, upon )l)aU,uent, (I~ 

b~ 
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bp ca(ulI means, tbe flmt comes to. t~eir ba~ns, anll rbe f~me is betainell , but 
tbeir )j)enper maRes tro conberfion tn. bett~ue, tn t~e ilmrft It IS faib, an/) tUn de .. 
tinet; t~ts is no conberfion, but txntp cncumfiance t~ map be a cOFlberfion, fo 
long as [be p~itJitp o·f rbt baIlment remainS, no !action upon tbe cafe can be 
b~ougbt, as appears bp 43 E. 3· fol. 30 • a. in potnt in an ~Ctton of m:refpafs, 43 E·3·f·30•it, 

t~t m>efenllant pieabs to rpe SJttion, ann fattp, r~ar rbe ~Iatntl.ffbeliberell tpe goobS 
to bim; tpere tr is fain, rbar fo long as rbe p~tbit!? of tbe bailment remams, n,o 
~ton of OCrefpafs Iperb, anb fo is 2 E. 4. fol. S. but wbere tbe fame is lJerermt= i E. 4' fol. s· 
nen bp tp£ t~rtous act of tbe ~efenl:lant, t~ere rbls li)aU make ~ conberfion, anti an 
~ttton upon (be cafe b:Jelilper~, 12 E. 4. fol. 8. 3f a man tleltbers to anotber, a 12 E·4·fol. g. 
'o~re to fltle to York, if ~e ~tnes on bim to Carhtl-! , an !action well ~petb , rbe 
[tarOn ts) becaur~ tbat be bp bls w~ongfldl act batb now tleitropetl t~e p~tbttp of tbe 
firft batJment, bplloing contrarp unhl it; wit~ tbis agrlfs, 2.H.7· f~ 11. 18 E. 4· 2H.7. f.lJ[. 
£01. '3' 21 E. 4. fol. 76. b. 12 E.4. fol. 13. a. tbe Jl.o~ll Verfeys cale. 28 H. 8. Dyer Sec. 
·fol.22. ') H. 7' fol. 16. 1t7 H. 8. fol. 27. 21 E.4.fo!. 19. a. & 80. b. 3!n tlertnue 
of a bOJ [ealeb up wttb awilrtttngs, b~oug~t bp an ~bbot anll4tountB, tbat tpc $)£-
ffntlimr nib finne tbc bo~ of IDrrrtngs; tbe 2Defentlant faUb, tbat tbe l1'~eileretro~ 
of tpe abbot Dill tleItbtr tlJe bo~ anil ataIJrttings to btm in plebge fo: 100 s. fbe w~h:b 
~ne bunJ)~etl t1)tUings came to tbe ufe of tbe "oure, anll t~at if \1£ wo~ltl pap tbe 
100 s. be was reailp to bebber rpe bo~, anll tbis atljullgeb to be a goon 101ea, but 
tpe llou\1t was, tbis being in an Slctton of betinuf, anll tleclares ttl a $[rober, abe: 
tbcr lbl! plea be gOJb, ttlttbout a m:.rabers tak.tn to tbe 1[rober, wbicb was tbe~ 
mlltter allftlge/) in tbemlilllrttof bertnu£, 33 H. 6.fol. 26, 21. 3\fa man l:Jelibers 33H.6.fol.26 
mmIritings tn a bo~ to I. S. anll \1e 110rl) Jofe tbem, an Slctton upon rbe <!tafe lpetb, tf 27· ' 
IJt abure tbem, nnb fo i·f Qjall be if tbe p~ibitp .of t\lc bailment be tleterw1nel:J, an 
ilttion upon tbe 4tafe Iperb, 29 Lib. Affifar. placito 28. goons are plengei) to one fo~ 29 Lib. Affi(. 
ttJt 10lln of mon~!?, ann after tbep are fiollen, \)e refufetb to beltber tbem, F. N. B. R. placito 28. 
fo). 86. C. in itrerpars: 31f one bo~ro\ns mon£!" linD brItbers a pletlge fo~ tt, if :6NC B.R.foJ. 
1>e after offer tbe monel?, anll requires piS plrbge, allltl be refufetb to beliber tbe •. 
fame, an !action of A:refpafs upon tbe Gtafe l~et\l, in tbe Old Book of E:1tries; Old Book of 
!attion upon tbc \[are in <!!Sage, fo!. 8. ann in $[refpafs, fol. 667. £[refpafs fo; a Entries. 
~l€llge: m:wo ~~eftbtnts f~ rbis, fo [bat be mal? babe an !action upon tlJe <!tafe ; Moon upon 
ttJen it ts to be conftbtreb, wbetbtr tpis ~ttion bere be an ~ctton upon tbe 4tafe, o~ the cafe, Sec. 
not, tbat it ts not, but be ouglJt to babe a fpecial ~ctton upon bts caft, BS appear-
etb bp 4 E. 6. ~rcok!3cti(Jn upon tbe caCe, placitO 113. in an Jlttton upon tbe 4 E. 6, &c. 
rare, tbe ~Iarntlff lars; Quod cum poffeffionatus fuit, of rue\l goo'Os, as of \lis 
p~oper gootlS, & ilIa perdidit, anll tbat tbe iiDefentlant, Invenir, & In urum fuum 
proprlUm converrit; tpe m>efcntanr plrabs, rbat tbe ~laintiff llti) gage t~em to 
\Jim fo~ 10 I. Per quod ipfe ilb detirer pro dictis 101. prout ei bef1e licuit abf-
que hoc quod illa convertebat in ufum IU 1m proprium prout, SLbert it is quefiton= 
etl, Bbetl)er be ou~bt to trabtrS tbe 1trnbtr, bitt tbe banbere belb glllb, no I:ro= 
b~r ~nb conberllon to b~ ~bere be comES to tbe <l£;ootlS, bp lleUtJerp of t\J e pBrtp 
1>im.clf, tbe rtaron oftb·s tS, beraufe b~ batb tbe pofi'effton bp a lawfull bdtberp of 
tbe partp bimfdf, anll tberefo~e no itrob£r anll <!tonberfion Helb ; tbe )Bailment anti 
![rober is traberfable, upon a (ptdal plea' to trabe rS tbe lltrober, upon a fpectai 
matter in brttnue, as wbere tbe <!I)oobS \nere tleitbereb in plebge, as appears bp 
12 E. 4. fol. 12. 27 H. 8. fo'. 13. 21 E. 4. fo]. 19& 80. 31 E.~. Fllz. tit. Bar. pla- E r .. 
. 8 6 Eel E c 12 ·4- I. I .... 

Clta 2,) • 4 ·3· 10.30• 22. ·4. roI. 6. S H.7. fol. 1. 21 H. 7. fol. 13. fo tbat Sec. 
~ere an 0:n:ion upon tbe ~({re be ougbt to babe, but tbis is to be a fpecial £tction 
upon tbe 4tafe, ·antl tbat accofbing to bis fpertal ml'ftter, but not upon tiCrober anll 
~onberfion. 
~s to tbe poWer of tbe ~erjeant, t~is is not at aU material ,tllbat p(l\t)er be bat~, 

but t\le matter bert confiOcrable is, If t\>e monep be to be i)eltbenb back agatn, if 
~btre be no flap of tb~ (lC~ecurt~n p~ocmrell, o~ requefi to \labe tbe monep, rbe ~£t= 
,eant mal' tbm lJo bls atrecutron upon tbe muts of ~ach; tbe l5ailement of t\)e 

Pp2 moo~ 
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monfp i;lerf: bJaS contJitional, tye mone!? toas tleltbcretl untm fue\> II tlap tn cfrta:r: 
Qls [0 rv,- 4i:onberuon, to\letyer yere be anp o~ nOf, is tbe quefiion: 31 agrl'f, tbat 
a IDtnpEr to tIeliber, tiot~ nor in curr!? cafe mate a ~onberlion, as tn betinlie lbere 
t%l a 9Dcnpcr, E- a ,hue detinet; but tuben an ~ctton Is framell bp one upon bts 
ll1:afe ( as perl' It is) t1 $Denper bJtll make a Cltonberfion : 3! tIo muep reberence lbe 

HiIl,,7 Eliz. lul.1gemcms of our ~&cbeCf?ffo~s, Hill. 37 EIIZ. B. R. Ror. 460. bcttolrn }otm 
B.R.Rot·460• iEHOl1 ann William SJker) tye <lE~ecuto~s of Jobn Pepper, wyo was pmhlffi) (If 
&c. (frtaln <Jl5ootlS, &c. bJbtrb came ro rye panDs of one Richard Newman, Sak.r 

IJpeO, .tfHon furbtuetl, .antl b~ougbt PIS ~ctton; ~efentlant pleatletl Non culp. 
fo~ parr, ann founn No 1 cui p. anti fo~ rp,c otyer part, tpat tbep camc to bls 
panlJs bp iiLroucf) ann tbat fbe ~efentlanr tnotoing tpem £0 -be tbe <SOOL8 "f 
tbe 5C£ftafto~, befng rEquefiei), tltn r~fufe to bElitler t!Jem ; 3luilger,;£nr tbere giben 
fo~ f\J£ WlatntA ff: rtl}ts toas tbe point in Jlato, b£tngin an Qhtlon upon fPC 4rafe 
fo~ a: 5rrotleranb (\tonberu()n, rbe 3!urp bib fwtle l~e ufufal, anti alljutJgeb fo~ tpe 
i!:'laintift, tbat t\Jis was a a!:ontleruon, anti upon fbis 3!ubyement 3! grounb m~' 
$lptnion: 3ln tOlUe cafes a ~enp£r ll)aU not be faib to be tl ([:onberlion, as tn be: 
tloue no (:cnber[ion; t1Je Xlction is b&ougbt fo~ tbe i1DetBtner , but if pe Lot\> lat 
a !trotler anb Cltontl£rfion to bts cbarge, a goel'lpcr tyere, bJilL mate a <tontlrrfion .. 
but diHinguendum eft; 31 reft anti r£lp upon tyt Cltafe In ebe <1tbaneeUo~ of Ox-

Coke IOpars, fordsclraft, Coke 10 palS, f,l. 56, 57. tobereirts fatD, fpar rbt..a EDmperis goon 
fol'$6,57,&C. ebibenee to a3!urp , to fatisfie rbEir eonfcieuces tyat t»IS is a ([onbt:rtion; iPIS 

fi)all be gootl <11:btOence to a lurp, pdma faci~, t~Bt PE yaly cono: rtib rbe fame 
uotm fomt otber pa{t!cular matter-appears, bl? toPicl; tpis is no~onb£rfl(Jn: 1 
ngrre Tblmblerhorps cafe of [pe J&eam of 1Il:tmbrr iping on rye grounb, bring re= 
queftetl to tlellb£f tbts, anti refuft~tl, but bib not remobetpe fame from vff rpe hanlJ, 
cnelp be benprb to tleittler it, .fbis is no ([:onberfion, fo~ tr lap t\Jere nUl, at; bffo~e , 
aft~r tpebenpal to neliber it i anb fo it ijJaU be of a ~om Ul'" Ji.eatl) pe tobttb bar\) 
rigpt to babe It, bemantlS it, tpe .otyer benies to belllJer it, if it be founil, tba:t it 
UtS tpere nill; after tye ll£nper, t\Jis tb~n be no ~OtiberffQn ; but wbEre it is lito" 
gerber uncertain, ani). cannot appear tpat be barp mal.1e all]? ~(jnberfion , bur (lntll
a £Denper, tyere tpis is gOOi) <J1;b:bence to a lurp, anb btr?ction to tpe ~ourt {if (ltb~ 
matter tin not appear to tpecontraTp) tl)at tPt£l q,~U be a ~onbertlon fo& iYaU \De 
fal? tpat tbis is gootl to a 3!urF, anb afrertoarbs to atl)ubge eontrarp to £bIs our felbcs; 
lbis not to be fo none, efpfClallp ktIpen it IS as tbis Co fe 1>ere is :-apt-<ltonberfion pere 
is a matter bJbtcb Iperp in feerer, anb fO~.hlpat tntwr WIll be benp to make oehbeO? 
of tbls, if it be not to make a p&ibare ure of tYIS to IJtmfdf. ~lfo prre tPIS IS in 
tbe cafe of monel', anb pou can nebcr p~obe anp C1Pfcfs ([:onbrrfion of Ipis, fo~ tbat 
one mans mOflc!? is nor to be Imown from anot\)ers, anO tobere tbe nature (If a rbing 

. in b£manb, makes a: man to fail of bis p~oof, tpere tbe )law wtu fupplp tbi8: to 
3 E.,. ~1t~. tyis purpofe is 3 E. ,. Fltz. Coren. placito 32-3. 3!n an appeal (If laobberp, agalnli 
~~;~£p actto, onr \tI~o took from bim certain facts of ([:o&n, anti p~apetl to babe rrftttution ofb!s 

(!t:o~rr. 
_$mcbden tpere tJema!1lleb.iftpeco&ntoasfiillintbefaehs.o~nor.fo~ ift1ut Oftbe 

fae&s, it toouUl be berp ~aro to mate reftttutton, anb tpere be r£ilo~etl acco~btng to 
E f Brook tpe balue of tbe ([':o&n; ann toitb. tbis agrees, 7 E. 6. Brook tit. Reftttution, placi

~t. R;fiitut. to 22. -tpis ~as fo at.t"e ([:omm,on Jl.ato, anb not upon tbe $Statute of 2 I H .8. cap. 
pIacit022. I I. bJt)tcb gIbes WrIts of laeftltutton to tbe partprobbeb: anti It bJa:s.bef~f brre 
Statute of agreetl tntb!s ~otlrt, t~at a man ll)all babe laeftitution_ nottoItplll'mOtng tbe p&o-
21 Hie 8. cap. putp is not imotlln, but pe t1)aU babe lite In balU1~, anb topne tbere is fI tlefect of 
1I, c. p~oof, tbe Jlaw fi)all fupplp tbts; anb rotr fiJaU be pere in tbts <Jrafe, tbe )law 

t)aU fap tpat be batp malle ufe of tbis momp, fo~ tbat pe batb bere tlenitb to bdi: . 
ber it, anti (0 \lJpere tbe befett of p~oofartretb out of tbe nature of tye tbing it felf, 
tbere t~e Unto t1)aU fupplp tbis befect, bp 27 H. 8. no brtlnue fl)aU Ite fo~ monep; 
tbe 10laintiff\Jere patb miftaken \Jis ~ (tinn, anti tperefo~e tn tpts ~a-re 3!ullgement 
(lugyt to be giben fo~ tbe l)efrnbant. 

Croke 
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Croke Jattlce. 31u'Ogemer:r ougbt to be g!tJen in tPIS ca[t; fo~ t~e m>efenbant, 

in ffliari.1 £\Jat tbe ~lat:1tiffper£ parb no caute'of ~tttOl1; tbts moitep pere, bJpfcb 
toas tims batleb, 0& pl~i)gel), ougpt nor 10 be belrurre!) untlll tbe tb~re buts of ~ark 
are beUl1ereO; agatn, tj)ts \Jete robicp is pol1erius, is to be maDe prIUS, fbe buts 
IIf @imlne to be udiberei) rotpe ~£rjeant befo~e, Bnll be tbm is to DeHner tbe mo. 
Rep, anO tbis IS laft to be Ilone; ann tpis t~ no mo~e, but tbat tbe iierieant ts to 
tJabE a tn[cparg£ of fbe goebt anO C1E~ecuUon, o~ aJlDeitberp. to ptm of tbe tb~re 
bUlS, to twe <m~ecurton opon, anO ali lbts to betlorle befo~e pe 1S to brltber [pe mo: 
~ O)ilt WBS pleDge!), ol'perwtfe it O)oul'O be tJerp p&e1uOicial to pim ; tbis monep 
t\llUl belibel'eo, is pignus to tbe ~('[jH1nt fo~ bls fecurit)?, anb tbis \>e ougptto IUfP 
UM'U be be fdttSfjttJ of tpe ~ebt, o~ ~ehberp of tpe tb~re buts, anb tbis is mor- • 
tuum vaduum to bhn wptcb tlot\) pawn fbi6, if be perfo~m not tnbat is bp btm un~ 
Ilertaktn, tbe l01ebge rbm ts beaD, as to ptm; pEre an ~ftton upon tpe <!tare fo~ a 
«roner anti ~onberfion, is b~()ugpr bp tpc ~latntiff, fo~ tpe not llelttJer~ of tpis 
~Ienge, tbe ~ebt not being tltfcbargeb; anO tpis ougpt to be firtl Ilone, anti tpe 
~grirllnt pere ouybt'fot (0 make anp'bemanb to pabe £DelttJerp ~atle unto \JIm of 
t\l~ti burs of ~ack; a bare llenpal fi)aU not make a <itonberfion, neUber 11}aU 
tbrrt beanp ([:onberfion fo long as rbe p~tbttp of tbe bailment [emains; but be~ 
fitop tl)is, anb tben or\lerwtfe it fi)aU be; tpe 15aplre pere is as a potfetTo~ bona! fi
del, co make a ([Onllectlon, tbere Qugbt to be a perttnacp, anO alCo a contumacp in 
tbe manner of fpe ilDenper, (s.) cGmtradixi~, & adhuc contradlcit; tne art to Cre ana 
to fJamine wpm tbe \tl~ong begins to tpe p'artp, tpe w~oug begins bp tbe ~e= 
l11!ef; bp t\>is ~enpet', be is pofidfor maIer fidei, b~ lptS rIDenper tpe p~ibitp (If 
batlment is altoy.erber i:lefiropeb, if tbep are bona peritura, as fower (1Jlmltne ~ 
€o~n mufip, tbts ~enper ka>ps tpe partp from bis ~olfeffion , anb tpts is a 
l»1-Ong. 

Littleton in bls ~bapter of Utentll, rattp,~bat a £Denprr Il)all make 1I ilDllfet= 
(in, if it be fo in real tbings a fortion, It fl)ttll be fo in perfonaIs ; one fi)aU neber babe 

. an ~ton of'![refpafs, VI & armis~ wbere tbe partp CO"lts Ia\tlfullp to tpepnlfeffton, 
bur an ~ttlon of StrEfpa~s upon bis cafe be map' babe: Jpere in tbts cafe, tp~ contlt: 
tIon anneF£\) unto tbe Wlebge is nor perfo~mell; anb nntm perfo~mance ofwbicJ) , 
1'\1e (awe ts not to be lIeitberell, anti fo tbe ~httntiti!latl1 no eaufe (If Xlttton; 3\ub!le~ 
rntnt is (perefo~e to be giben againft bfm. • 

C~;l\e ~h ef J ultJce. 3In ibis' cafe, tbe lullgement ougot. to be, quod querens 
NJ! caplar. per billam. ~tberl:l tbfngs in fyi' cafe are confiberable,pere is an SItth 
en upon rbe ~are b~ougpt upon a Lrober, anb conberfion; tbe lurp finne, t~at 
tl)ffe gilona came to bis bants bp batlmenr; tphl ~ctron upon tbt 'are is a rna
gifirall Xlctron, pe ougpt to comp~ebenn bis ruCe , in tbe action upon tbe ~afe, 
lle comes to tbeCe goots, bp tbt p~ibitp of bailement; tbe recool) point confitlerable, 
is \nbat pe is to reeober, tn rl)e ~ttlon upon tbe ~are, tn\>etber an~ tping in fpeci: 
aU, o~ tbe wpole baiHt, aull in rbis, tbe tbirb tbing, wpctber tpe p~opertp be cban~ 
geb, be tbe 3lubgement, anll erecutton, tpt p~opert~ ts cl)lfngeb; tpe fonab tping 
ronfinerable is il)fS, a man finbes my! goobS, if be rem.obe tpe potTelfron, wpetper be 
q,lIU tt)en be cbargeable, o~ not; tbe fiftb anti laft matter ts toucbing fbe conberfion, 
an\) bJbrtb~r bere be ant? ([:onberfion in tbis C!lie, o~ not. Xls to tpe firfi matter, 
tbt 181atnrlff pere beelares upon a 5:rober, tpe 3lurp Hobe tbat be came to tpe gootis 
b,-, ba:tlmmr, perl' If be ple·abEb Non CtJll'. pe fi)oultl be cpargeb; if tbere be two 
30pnt.~'nants (If goobs, tbep lore tbem, tpep fi)aU botb jopn tn tbe .Qction, but if 
orr ag bail tbe goots, be on£l2 q;all babe an ~ctton upon tl)e <!tare, anti tbi! is 
hlarral'1tel.l bl? 43 E. 3· fol.21. 4- E. 2. Fltz. tii. A(t~li~\t, placitO 67. & Fitz. 4 E'3.foJ.2I!o 
N. B R. fol. 1 18. H. anb t\Je t1tffHem:e rotH be betbJren an !action grounlleb up: fcc • 
.on a iJarlment, anb wbtre upon a IiCrotJer; bailment makes a p~tbttp, if one batb 
goolls, as a batiK', w\)ere pe batb onel)! a polfelTton anb no p~opertp, pet be fl)afl 
\labe an ~ctton fo~ tbern: )in ple(;llling, ttll)en tl)i$ till mabe mattriaU, tbe batlment 
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map be traberfable: )5ut in a JLl'ober anb <!tonbedion, not to iErubers tbe bail: 
roenr, but tbe "~n berrton, tptll bting t~t ~otnt of tbe ~(tiOll, mlaGbetber gUiltp o~ 
not; tpe ]tIllge IS not to look unto tpe bstlment, tf pou can fap anb \nell p~obe ft 
<ltonberrton, tnbittJ is tpe t~itf point of tpt ~ttion; pere pou map babe an gettoR 
upon tbe <!tafe fo~ a iLrober o~tgtnaUp, ann not Iletinue upon fpettal pleallfng tpts 
map be malle material, but not upon a ~ot:guilt!? plealleb. '2. UD.m1bat '!bing 
is to be rfcobnell tn an ~cttOn upon tpe <!tafe, tpe balue of tbe tbtng is to be re= 
coberell; but not ~amagtS fo;t tpe betatning; tf be be barrell in BDettnue, be fi;aU be 

12 E'4 f.IJ. barreb tn an Xlctron upon tbe ~ar~, ~.a appearetp bp 12 E. 4' f?J. 13' & 2 R. 3. 
&c. fol. I,,., 15. Brook tIt. Atbon upon the Cale, placlto 110. Acbon tiu ie Cafe 

quod afIumpfit {o\l1ere 10 I. to tbe l1l1ain,ttff, fo~ 5 s. ei 1olut. tbe ~efen~ant fatttl: 
tb8t tbc J.01afnttfftJefo~e ,b~ougbt an 5att[(ln of ~bt fo~ {pe fame fum, in bl~icb tbe 
i1Defen1)ant bib wage pis Jl.aw, b~ wptcp tpe ~latnttff, tuas barrell; rbis ~£lllll 
goon ~lea, bp Bryan (hId J lllbce, fo tpat a litecoberp, tn tubat ~ctton pou will 
tlJall be a bar tn tpe ot\)er; be w\)icp piltb p~opertp !ball recober bamagts, fo~ tblft 
pretium fuccedir, in loco reI, as Budon: 3n ilDebt upon a p~omtfe, be 6)aU re: 
cober aU tl)e ilDebt; topen I man tJ8tp finbe goobs~ it pat\) blfn falO, ani) Co com: 
monil? peib, tpat if be notp btf:potlefs pimedf of rpem, bl? tpls pe il)aU be l'ltfcbar= 

12 R"t .• fol~. geb, but t\)hJ is not fo, as appears bp 12 E. 4· fol. 13. fo~ be \l.picp finOes goons, 
is bounD to anftoer pim fo~ tpem topo parb tpe p~OPf?rtp; anD if pe beitber !bern o. 
ber to anp one, unlefs it be unto tpe rtgbt owner, pe l1)all be cbargeo fo~ tpem t 

fo~ at tpe firft it ill tn pis elution, topet\)er pe wm take tbem o~ not into PiS cUnailp, 
'but topen pe batl) tpem,one onei!? patp rpm rlgbt unto ttem, anll tberefo;;e pe ougbt 
to up tbem tafell? ; if a man t"erefo~e mbtcb finbes goobs, if be be wife, pe lDiJI 
t\)eR feflrc\) out tpc rlubt otoner of tbern, anb Co beltber tpern unto btm; if tbe 
o\l)ner comes unto bim, anb beminlls t"em, anll be anfltlets bim, tpat it is not 
kno\l)n unto bim tubetper pe be tbe tr,ue aDwner of tpe goobs, o~ not, anll fo~ tilts 
eaufe IJe refuretIJ ta beliber tbem; tPIS rtfufal is no conberrtou, if pe bo ktfp tbem 

2 R. ,.fol.1 S. fo~ \lim, 2 R. 3. fot. IS· a goob caCt to t\lfs purpore, rpere map be it grrober aob 
no <!tonberftcn, if pe kEfp anb lap up tpe <l5oons, bp bhn founb, fo~ tbe 9Dltln= 
er: 3!t ts t\le lLatu of ([:baritl?, to lap up tbe <lDoobs wbtCIJ bo tbus come to pts 
panbs bp i/tlober, anD no m:refpafs (ball lie fo~ Ibts ; but wbe~ one takes goelJs, 
bJpere !bere is no fucp banger of being loft, o~ finllfS tPem befo~e tbcp are loft , 
otperwife it fi)all be; anb In fucp a drafe, eberp noNlehberp of tbern is a refufal in 
l.aw anb t\le 3IlTue to be upon !be reclJfavir; be tnbicb finbes gootls, bp bis be: 
npal) to beliber tb£m, bp rpts fo~ pim to be a g:rerpatfo~, 1 u1tErIp benp, fo~ roben 
poffellio eft vacua non fefans f1)aU not make a man to be a f[rerpafTo~, no ![re~ 

Coke 8 pars, parS fo~ tbis, vi & armis: 3ln tbe 6 Carpenrerll, 8 pars, fol. 146. TUIeb tpere bp 
fol.146•b.i;c. all, t\)at non fdans, 8)aU n(,lt make tl)£ partp tubicb batb autbo~itp o~ lirenfe bp tbe 

Ji.atu, to be a :m:rerpalTo~; if one botb ball JOOb9 to anot\ler to hrep, anb to, belt~ 
tpem upon rrqueft , if it be founb tbst lJe requireD tbe bellberp (If tbrm, anb ~e 
to to tpis refufetJ, no trefpafg, vi & armis, Hetb fo~ tbis, becaufe it is but a non fe
fans; anb if a ~ftrefs be taken, anll a tenner of amenbS l3la()e, anb tbis refufeb, no 
i:refpafs, vi & armis, lietp fo~ t\)IS, becBufe rpis is onelp a non tefa' s, tnbicl; fi}aU nt= 
i1er mahe a man to be a srrefpalfo~ : 3!f a man finttes gl:foils, an ~ttton upon tl)t 4taft 
Hetp, fo;; bis ill anll nrgitgent h£fptOg of tbem, but no lllrob£r anll €onberUon, 
becaufe tbts but a noll' felalls; aob fo In tl)e 6 Carpenters C1fe, '~t 6)aU not be pu .. 
nlibeb in lItrtfpafs; fo~ not paping fo~ bis mImltne, befng but roon feCans ; but if u 
~iftrers taken be aburetl, 'be ~aU be t\l~n punift)ell in grrefpafs, anti fo tbe bitTe: 
rEnce ia, tpat mjf-fefan~, but not 110n-'elam, 8)all make one a itnrpaft'o~ ; anb 

12 E. 4· fof. fo ts 12 E.4. fol. 8) 9, & 13· 3If one babe goons bp Brrobtr, in fome rafe bemHl? 
8, 9, & ! 3' beliber t\lfm to one b:lbo IS not true owner of tpem; if ~ baile g.oolls ta one. anb be 

bails tprm to anot~er, 31 CGnnot babe an 0ctlon againlllbe ft:cOIlll Ilailre, tbla is 
a m:rober in law: tpe anettnt fo~ .. of t\}e ~ount in 'Oethme, is obfertJable, blpere 

t1)J 
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t\)e fllme is upon a A5atlment, anb w~ere l{ ill upon a d vel erunt ad manus: £t man 
bods gool)S to one, mpo batls t~em obcr to anotp£r, be map pert babe, v ilDctinu£, uf.l~ 
cn [PC ~atlmcm agatnft tpe brft J3apire, anI) am:~ pe map babe an ~(tIon of ilDWnue 
agatnfi t~e cecontf)l)aplee, upon a devenerud .ad m~nus, bp 1.2 E. 4· tal. 11, 1',13. 12E·4.fol.lI l 

anO 33 H. 6. foi. 2. 7. fo tbat t~e !attton of I:rOo£r 1.6 tJUt an lRbfntton; a sr. rober lSol 12, f~. 
tn lalC, anO in lLato. 

Ie mlOOlbm a man comes to tpem bp cpadtp. 
2. Qa.Japen bp deveneruDt ad manus. , 
~no a man map coum eltper upon 1'1 deven;'!runt ad manus generaUp, o~ fpecral" 

Ip, per ilwenriooe,m, anD one map at lpis Dap tlecillre upon a devel enlll( ad ma~ 
nu s but tbe latter IS rbe better, (s.) ~o be pa HlVen[lOD:m, 7 H. 6, tol. 2 2. fo~ 7 H. 6.fol.22, 
"bi;, 9H.6. fol. 58. ano tbe Old BJok ~t bdfle~, 10'. ?09. rbts is rpe mull &c. 
certain, anO rbe bfutr count. 31£ two b&tnfl an gllt~n lif l1l>eunue fo& gOill'lS, anti 
borb of tbem tli:cla~upon a Jl)allmmt, tpep tVaU not trltnplfao; If one £If tbern 
bot\) cparge \)LIl upon ~ rober, anb tbe olper upon a Jf,aliment) \Jere tbep ryall en: 
terpleall; tl)£ I)ifference WIll ~e beCWffn a S[ro~er in taic, anO in lJ.aw, tnben 
tpc <lE)ool'lS a~e bafl ell ober, ~bls, is a I rOber, m lLam; bur wb!:n a man lunp 
gool)s, per I.;v.;nnonem, t\)1S 1S a Llcber m flit; upon feDeral batlrnrnts, 
ryep arenol to enter-pleat!, as appears bp 19 H. 6. fo1. 3. 9 H. 6. tol. 17. 19 H.6. fol." 
7 H. 6. fol.22. 4 E. 4' fol.9. 12 E. 4- fol •. 12. 1l.pe nert matter confioerable, ts &c. 
tbe ([.onber{lon, tinO muat QJall make a COnbe[fion; as to tprs, tbHe ouq\Jt to be 
an Xltt bone, to conbert one tptng [0 anllt\Hl , anll wbetber a nenper nndp q,aU 
make a canbirflon, bp r~t.a pou will confounO aU £0&(11, fo~ tbelOt, t\):s \liar, t13erp 
~ttton (If Ilettnue iJJalJ be lIn .actloll upon rbe Clrare, upon/a SlLrober, becHuf( tpere is 
a ~enper; (f tb15 fi)(Julb be [0, t\Jere llloullJ be a ilouble cGntkrfion (5.) ~ EDenp: 
er ann a requeft; in no «f:a:fe pcu 1l)aU babe a man co bE a SCrerpaffo,t upon tbe cafe, 
tnilbout rome ~ct tlone; 3!f one bOIl) plcbge gp~en, mlrenfils, o~ tlehber monel' ; 
if be requtre tbem, ann rbe etber burv re£ufe to tH.ltller t\Jel1 , fln Xlctl(ln upon tpt 
C:aCe fur Trover Itetp, to mak't \Jim a: £[repatfer, 33 H. 6. fo!. 27. Maltaes 33 H. 6. (.17; 
<tare: 31f cne no fintl£ 46oons, t~e owner lJemanll5 {~em, 1)e refurerb to bellber 
tbelll, an ~ctton of nEth1U~ ltftP~ lIrlll nor an Xittion upon toe ([afe (1;1 ufum f.lum 
prop) ium ccnverrir , & dllpol1lr) {pefe are Ipe wo~os (bel{ mate a «onber" on; -
anb tbertfo&e it 11)aU be berp abfurb, if euerp ilDenper fi)uutll be faio ro h~. a <\touber: 
fton; tbe\pdrtp makes a rrquetl to\)a11e P,sgooll.a,tpe o[\)e1' il0tp nol tJCIHler t\)em, it 
fJ)oulb be a bari) cafe, co mali:; bim bl? r\)rs co be-a Btr~rpa(f f, antI fubbct unro an 
~ctton upon tb~ arafe fo~ a ~robi.r aHO <[onberfi ... n, om:!p bp pu; :iiDcnp ,r to neUber 
tpern, bemg be,nantl:;O, bur tPErf OURPt to be fome otber al.! Mne b~ \>Ln, (0 rna«e 
bim t\)trebp to be fucp a ![rerpatfer, riS t\Jat io lli'um fuum proprium C' nV>!l'tit, 
& difponir, but upon a bare r,furai to tlehtJer rbe goot\s, being tJemanllen, no ~Ctt: 
(In upon t\)e ([are, fur Trov~r & Cmverholl l~e{b fo; rpis, Mich. 26 & 27 Eli1. Mich. 26, 2'1' 
B. R. br.rtmm Martbew anb Stra:fam: ~n ~ttlon upon tbe ~are, u\)on a trober Ellz. B.R,&c. 
an'll conb~rfion,_~l}ifm Not: LUJp. phi:lbdl, t\le 3!urp founn fpe EDefE'fll.lanr guilt'!.', 2 len. 7S' c. 
t'Jep founO tbe 'lio/rOber, tbe laeqm:fi, wemanll anb laefufat, anO founD btm guiltp too. 
crtpe trotJer ann wn!.Jerfion,bur rpep founb no place wbere rbe contJer(fon was; tb s 2 Le~I?2. 
mas rriftl ~erc t~ t~iz (:ourt,\Dben 3! \:Das at (be )tar,anD rbe ~ourt iliil rule ttJis to be ~~:Id~b~'l:: 
no conberflOn, If It were, becaufe [berf. was no place founn hlbcr~ tbe conberCion 90' 
was llial):~, anti f?~ tilis caure tue ~Iatntlff couIl'l not babe piS jungemenr, fo t\)at 
tbra is ben? lllatenal, anb of neCelfl£? to be fnuub fo~ {be maintenance of t\)e ~ttton; 
if one finOes a )i;onb, o~ ot~er w~ttfng of anot1)er, wpo bemanns this tbe otper 
refufrtb to beli1:Jer tbe ra.me, tl)G111 be now bp tbts recob£r an tbe balue of'tbe 15onb, 
\)eft)aU not, fo~ bp tbfs ~nntng be pab no p~operr!, tn rl)e :J5ontl, but tbfs remaincil 
in tbe otl)er ; anb tpis IS not lihe unto tbr 4tafe of if lpoufe, tbts is no conbtrfion 
Of t',e bonl:!, but be map bab~ an ~ction .of m>etinue: fo~ t"is: 3\t ougbt aifo to 
bp furt\le,r allrbgrD, tbat be ~[n conceal tb i g, fc~ tbat a rerufal onelp to neliber t~e 
fame, bctng DemanOei:l) (tnlt\)out fome otbcr ~rt bp bim none) t1Jall not make a 
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((Jflber(um) anti fo It \rIas ~ere atljutlgeb, f(J~ PC ougpt to lap tpe conb£rrton, bp bis 
ult1ceaHng of it. 31 agfii, tpat tn fome ~afcs a ilDen!?er to tlettber tpc fame lYnll 
mahe a ([onberfion, as if it be of montp, bJbiep cannot be known from otpe'r mo
nep (as if it be out of a bag) tptrfUpon pis rcfural to bellber tpc fa lile, betng tle: 
~anbell, fo;t tpis an ~ttt~n upon tpe €afe fur Trover lielp, but if it be fo~ mone~ 
tn a lBag, tbere, upon \)tS bm~n, no trober Ipetp, but an ~ttlon of lletinue, as 
it roas refolbell, Parch. 24 Eliz. in tpe Cle~epcquer, in tbe ([afe of one WIlkins, 

Parch. 24 E. 11 H. 4. foJ. 46) 47' a grot) ~tlre to tpis purpofe: !an XIction of tlettnue fo~ 
liz. icc. €~art£r.9', tpe l1'lamtiff counts upon a devenerunr ad manus, tf lJe caft tpem a= 
I ~ H. 4· fol. wap, fo t~at tpep periiY, an ~cti(ln upon tpc ~afe ties againft \lim fc~ tpis, fo tpat 
I} ,47· 31 CCll1not ff£ pob> tbat a bare llel1}?ai of a tptng I)etaine~, 19aH mll~e a ~onberft(m: 

ThllIlblethorp's 41:afe, a 1J.,Etfre , fI[ tpe fntl of bis term, Jeabes a timber log on tpe 
grounO, afterumrlls pe Demantls it, a benpai of t\lis, \rIttpout fome ~tber llct bone, 
l1)aU not make, a fltonburton of fpis, if pe tlotp not remone tpt.3, anti fo malles fome 
(ltbet fprcial conbrr£ion; (Icgere) in one fenfe is to gatper, if upon <lEnttlence to if 
iurp, tbere a 13cnpal Ii gootl <lEbiilence to p~obe a ~onnerfjon, but if pe fairb tPlit be 
\latllorhetl it up, anll b~ougbt It into fpe ~ourt, bere flablcur prefllmptioni donee 
in cootranum probetlll"; tbls ts NO Iltonbetfion, if rpe eonfrarp be not p~Of:letl; if 
a ~reb, purpo~tit1g a ,feoffment; be b~oug\lt befo~& anp 3!utlge in serraf, maDe fo~: 
tl? pears b[fo~e, antl tpe poffeffion gone continuaU}? tottp tpe £Olin, tbts ts gooo 
ebillence to a 3!url? to finDe \Dttp tbe ~reb, I H. 8. a ~parter of .feoffment maDe, 
ann eber finee po{fe[lou continuen; tpis map well be giben in ebtoenee to a 3!urr, 
but not gootl in pleatliT1~, fo~ no 3!ubge bar~s fap to a 3!urp, tpat if no finerr was 

28 H.g.Dyer; malle, tbat pet tbt9 is a goo}) tliib, 28 H. 8;' Dyer, fol.22. placJ(o I~ s. in Cores 
Col. 22. Bee. ([afe, bp Spilman ann Poreman: 3!f a man balls ~late, o~ ~oner, no ~ttiOll 

upon tpe <!taCe hetb UPOll tpls. JSailmenr, upon a refural, requefl being mane; pere 
pe -is ferviens ad c1avum, not ad legem, pe tlltl not imow wj)et\ltt tpe con'Ottfon 
was p£(fo~metl, o~ not, fa tpts refufal tS gOoll tbillence to 'a 3!urp, but no gooll 
con1Jerfion in ~oint of law: XIs to tpe 1lllertliLt anti tpe ~~ceprions tat en to tt, 
tnpicp pabe b~n well anll trulp taken, (de inventione, & (onvedio:1e) tpep fintle 
t~e ~erenllant guiltp,flnn upon t\le ltll)ole matter pe is not guHtp, de inventione , 

Bra!1oll.Com::' fo~, tptr tlo fintle, Qgod pignorav}t; ~eren~ 31 agrre in SDptnton) tpat t~is finlltml.of 
menl;aries, tbclrs is ~ot material, ad queLhonem facb , t\Je 3!Ullges not to anCtncr, Ad qua:-
&c. flionem Juris, non jur-atores, as Brattori, Commemanes in Amy Tmvo[ends cafe, 

fol. I I I. 3!uries areto metltlle b:litp matters (If jIiIct, but not witb tbe matter ptre of 
a eonberfion, being matter in lLaltl, tpis is onelp to be oeter.minetl bp tpe 3!utllles : 1 
agrre afro in tpts, tpat uortH tpe tp~re :mUlS (If Jlack are tlellberetl to ~tm, tpe ~latns 
tiff is not to \labe bis monel?: 31t is alfo to be obferbetJ, tpe matter offo~m, (S.) Pra:
ceprum de fieri facias, btLn\! in an inferio~ ~ourt, ann not Breve de fieri facias; pet 
t\Jls is gootJ, but it llUg\Jt not to be fo, but in tpe interim, tbe fieri facias, bp -eftlUJt. 
(In (If' time, incurs tbe time paft wbicp was ltmtttttl unto btm bp t\le fain mIcrnrtt , 
fo~ to refie antl to fell, ann t~erefo~t it is nobJ impofstble fo~ tpe ~er;eant to Pabe 
t\le tp~£e ]3uts of mlmIine again, but if \lis power pao remaineb, tben to ~a~e< \Jall 
t\lem ; but pet pe is to baue t\Je monel? pl£l:Igenfo~ tpem, untill be pat" tpe tb~re 
])ur3 t1eliberetlllnto pim, but \Jere be cannot \lab2 tbem, antl tper£fo~e pe is to krep 
anti to beretn tbe monep fo~ \lis fntisfattjon, IInb tberebJtt\l to fatistle tpe <lErecutf. 
on; fo tbllt tn t\lisCI:afe men~ aU of us agrre in tpis) tbat prima tacie, a nenper 

Judgement upon 1'1 ~emanb, is a goon ebitience to a 3lurp of Ci ([onbcrft(ln; but if tpt contrifr~ 
for the De~ be ll)ewdJ, tbm tpe famE is no cOnbtrrion, anI) fo tbe 3!Utlg~S all agrretl in Ibis <1tar~, 
ft'ndant, &e. ~pon tbe mpole ma!tEr to tpem llIpp~artng, fo~ tut SDefenna t, antl againft t~e i0faln:: 

tIff, tbat be pab no JUft eaufe of ~ctlOn, anti acco~tltng to tis, fbe 31utlgement of tpe 
([OUft blas p~onouncttl, anti Co cntrei'J, Qlod quxrers n'} carbt per Blllam. 

James 
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James, and James. 

ELiz. James, tpeabmfnfffratri,: of per late busbanO, \tl.a~ caHen in befo~e tpe $)&: prO~bitio.a., 
tltnar~ to make an ~rcount fo~ tbc IJoOlls anb perronal ~~e of ber pusbanth :~at C~~~:~lo 

iVe tper8 plelltls,. tpat RI~hard, ~e,~,lare pusbantJ, 9; J ac. ?rnma & lingula bOi~a, & I Ro. Rep. 
caralla flla, in vita fll~, rlte & lJglClme. conceffic, cmdam Ehz. J ~mes, fihx predict. 1:23' 
Richard;,· anti tp.at i1)e i>an tbere in i>er (Jtuftollp f(J~ i>er iJDa!l!!Pter, tpe tubtep Wlea 
tf)zp I)ltl tbere reject, £lnil refufell to re~etu£ tpe fame, ~u.t oottuftpffllnblng tpis 
per plea, t~ep WOUUl tbert, p~oceel) to r£ntme ~IDlu:di ber ;, up{ln rbt,G.iJ 10~opibi: 
tion was p~apetl_ ' 

Coke chief J uflice. 5:be 9P~llinarp bp tpe bU1~ (If tpe )J.~ntl map c~H <Q;~ec.uto~s 
to an account, anil tbis fo' appe.ars bp 9 E.. 4~' £01. 47. ,b tu fpe Carcliq,l of Can- 9 E. 4· f. 47-
rerburies Cafe, rbat of common dQpt tpc 9)~btnarl? OiIiV:t to (et, tpat tlJe wiH (If ~.in :h~ Car
tpe neal) 'be perfo~meil, anll tbat none oug,\lt JIJ mEOnle UJitp ib.e !tPo'£\s, tmr tpr $~: t lr~~r;, ~:te
i)inarp, o~ tl)ore wblcp art atnnittetJ Ill! Plm (5) (EJ.tcu~~{S, bp p~obate uf Jpe 1[e,: r: • 
llament, o~ .allmtniflr.at"~s, anO tb~~ ,to renner an a~cQUllit to tpe aD~ninaJ!!, ~ttl) t(l 
tbis purpore is 7 H. 4- toi. IS. b anti tp,£ ~tatute of 31 E. 3. c. It. fo; tlH~gran: 7 H. 4. f.18. 
rtng of }Letters of XiIJmimflration bp tlJ,e 9D~tlttlar,p; UP0lt bJ-btci) fpC li1PbCerbart!:)u Stature of 
.(If Lymvoodis, tpat tbis was, confenfll m~gnatum, but unt bl? Ipe ~ommo~ law: 31 E'3' C.II. 
toucptng p~oceeiltngs tpere, tbe tIifference will be, if a .gift be ~e.re ;pl£ntltb, tpep 
ate t\Jere to trp lOOpetper tpere was tucp,a gift o~ ,Rot, in I R. 3. foJ. 4· a 'hp Huffcy I 1\. 3. f. 4' a 
chief Jufl:ice, Uben tpe o~~tuai {Jugbt tIlbe[m in ,(1touct tlIip&tllthill, :ann Jb~lit it 
begins; altpougl) afterwartls, fome tbin~ \Jappens tn f,fftte"Pl\)Lc.p i~ itt1t~e ~ 
(JUt lLaw ; 1',£t tbis fi)aU be triable bl? t~eir lLaiio; but If tpep ~iU rbe.a JUOgeuj)on 
tpis grant in quefiion, (ontrarll? to tve laules nU\le_~mmon iIl.alb;_ aUil ar,co;t&rn.\I 
to ~btir lLaUl, tb~p are tben.to be p~Qbtbtt8t1; :fo~ hI? Ipetf .JJ.aw, f"Cob a iltff tiS is 
pleailetl is not gOOD, if tpcre be ;tlotrradltio, anb mttb911t rutp a Ilelibe.rp, ,rUliP a 
grantts utredp boitl, but we~el1e lJenp t1)i.a to:be Co, ,(I,ur Ji.lJt»being c(l.nt@rp be.t:~: 
in to tbem, fo~ fucp a ,gIft \nepoID to beY90il,wttp(Jut flm fuep trantttotl j aWn :b!? 
tl>~t lLlJ~ a man map well g-rant a tl)ingan 5aetton, ,tuptup .roe'rHnp clead!! to bi~ 
goob bp (lur ll.aw; ann tpcrefQ&e if tprJ! fl)an anhJoge.up,on.a gift, cGtItr~r.~ to tpe 
niles ofrpe common }Law, tpen):ne hltli pere p&opibtte J:\)em; $e[c t\lcp H.fufe{oxf,s 
cetbe tljig'piea of tbe gift, fo~ peranuentuce t\lete ,waS nOttJeHberp,(lft~riIDel~b,. 

Dodderinge Jufbct'. m:.be SD~i)tnarl? ex officio Judicis, calls ,t1)e p.art!? :to(ln ~C: 
tount fo~ tbe gontls of fpe intefiate, anti tbis p~operfp ann orlelp belongs to bim 
as 9D~'Otnar~ fo to i:JO, ant! as to tbt.s account, tnpat ts pere pleallct!, norbing, but 
fl)e pail tpe goo'Os, but antwus notping at all to rbe goOtJE fi)e \Jal) recotJerfi), b:Jptcp 
i1;e ougbt \Fre to babe none, fo tpat il?bts f!J(Jultl pabe been patti wit!) tbem. 

Coke. 3! agree tbis to be fo, as to tbtr~ goolls, bur pet tbis is a gooi) plea bp 
ber tpere, gu,!ad hoc illdlviouum, anll as to rbts, tbEP ouglJt not tpere to pab~ rc: 
;etteil tpe ~Iea; but tbp!' IJBue per~ rejectfn per l~lfa rs to all. 

Dodderidge. 5.tpis is no jgllza at all, 110 anrtner to tpere gootls b:Jyicp rVz ~jtl 
recnberetl. . 

Coke. 3!f His ~Aea lJ.;re be fo~ fuc\) things as are afffgnable, tbia Wlea Is then 
gool), but not, if fL fame be fo& nth; r tl)tngs, as fo~ tlJfngs tn aetton, tbe <JI:ourt 
clear of opfnion. t1)'t be CQHftl nof a1T!gne ouer tbe t\Jfngs tn attiou, as oblfgat((Jmr, 
fo~ t!Jere ougyt to remain, fD~ papment (If tpe IDebtn. _ 

® q Dod.de .. 
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Dodderidge. ~bts is n @lea tn ')Sane of t~e account, ltlbicb is not artp barre 
at aU. 

Coke. 5:bere are no !i1ubito&s atTigmb fo~ tbe ~ccount. 
Dodderidge. 31f fi)e t\Jere \Jan maOe fucb an account (5) as tbiitquoad fuc\) 

tpings, tbe~ were giben b!, tbe 3\nte~ate in bis life ttme nnto Ehz. \)ts m>augl)ter, 
an)) to babe l.11a,tle anfWEr to tpe reft, tf tbe!' wouIn not t\)£O accept of 1bis plea t~ert 
but etett t\) e fame, tbel1 oog\Jt t~ be p~o\)tbiten; ~ut if fi)£ fo~ tpefe refuft~ to mak~ 
an}? account, becaure t\)tP blere gtbtn 1'0 anot\)er befo~e, anti being in ber <n:ufioop 

/ tbis pcr ~lea of tbe gift tn barre of tt;& ~ccount, is not goon; alfo fi)e is calleD r~ 
mane an account fo~ aU tbe gmbs, fi)£ ougbt t\Jetefo~e to anfwcr to aU. 

Coke. ~ut gtload hoc, as to tbefe particular gooi.'ls, t\ms giben bp t\)e inteftate 
fbe :@lea is gOO'tl" anb if tbe!,. reiett t\)is lDlea fo~ tpefe goobs fo gtbeJJ, tpep (luQ;t)t 
to be bere ~obtblten. 

at anotl)er tl5P t\lis ~afe was mobeb again. 
Coke. Sltbe ~are \D5S tbis, t1)e WibO\D, ~ominlftratrf~, mane an 3nbento~p, 

anb in t\)i£' lJ)e put tn aU t~e gOODS \Dbicb per busbann b.a~, anb berein QJe bill mi
fiahe ber felf, anb bitl put tn fome goons, t»btcb ber pusbanb, tpe inttlfate, ball Qt
ben awap, antJ blfpofen of in bts ltfce time to a pounger ~pt1i), tn tpe ~CCount fbI! 
fl)ebleb uuto tbem a iIDeeb of <151ft., mabe \1p tpe 31ntellate ber Jpusban'tl of tbefe gcoi)s 
tIl particular to bis BDaugbter, t\)e!, beltlg in bet cuftollp, anti tbis J.0lea ofbers, as 
to tbefe goolls, tbe!, btb !\Jere reject, ble blill tn tbis cafe p~obtbtt 'tbem, all to ri)ofe 
gtllbs, but not as to anp tbings in ~ttton.' 3lt is tpe part of lDife men (to make 
I.l££bs of gtft, in tbetr itbes, anti tpis3\ babe learnelJ of ~ir Thomas Bromley, \Dbo 
fail) tbat be \Doulb not trun \)is gmbs anb eitatt to t~e bffpofal of fue\) Cltourts, 
tnblc\) .bab fo manp )3i)iftinttions, anb ~ppeals from tpeir fenteners, but be tllouln 
tbereblit\J trufi \lis gron fdenns, anti bloultl babe tlibers nameD in truff, fo~!.be bif. 
porition tbereof, ilnb fo bp tbts \DS!!, be \Doulb fettle tpe fame in pis ltfe time; 
tnpiCI} blas a' goob ann fure \Da!? , 

Dodderid gee st\)eir; accounts afe ntlt hhe our ~ccounts at t\)e <n:ommon }la\D. 
Croke. lit is \Jere to be confiberetf', tnpet1Jer tpep tlo tpere entleabour to e~amtn!' 

tile tJalibttp of tbhJ gift, o~ not. '. 
Dodderidge. st~is beetl of giftts t\)ert plea'tleb tn bilrre of tpe ilccount. 
Coke. Be OUgl)t ~ere to p~o~tbitt tbem as to tbis. . 
Dodderidge. me oug~t alro to !mom ri)e rearon,. fo~ blbat caufe tbe!? rekcte'b 

tbfs 18lea; t\le <!toud aU aireeb (Dodd~ridge eJcept~b) ~\)at in rega,rb t~is ~eeb of 
em was tbere pleabetl befo~e fentence gIben, fo~ tbtlr reJecting of tbls tbe~ are to be 
p~(lbibttetl as to tbis tn\)iC\J ts contafn~b in tbe ~eei) ~~ ~ift. 

Dodderidge agreetl blUb tbem .,erfln fo~ a lD~ot)lbltron to p~obtbtt tbem, as to 
tbis, witb an e~ception ofbebts; but time wall giben, to pabe a Civilian, to 8)tlD 
caure to fatisfie tbe <\tourt, tnberefo~e tpep pab tbere rtjecteb tbis {Dlea, ann tn be: 

A Prohibiti. fault of t~is" tbe ~~obt~ition to ffanb; but no fuc~ caure wall after l\lebletl; anb fo 
109 graDted. t~e lD~o~lbUton per Cunam to nanb. 

The 
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-The KIN G and Goldeshorow, againfi Whider 

Defendant. 

I~ an 3!nfottm~Uon, e~l)tbiteb upon tl)e ~t~tute Of? E. 6. cap: 14' fo~ 3{ngrofftng Informacion 
ofcto~n, blbers illlclts ofClto~n, anb It tS bp tins b)o~i) (Cumulus) tpe certain: for Ingrof

t! of ttli. ougl)t to app.ear, fo~ tl)e qUt'lntttP tl)ereof, tubat tpis (Cumulus) is, fo~ lings corn ~p. 
bJ! tbiS Non confiac carjre, upon tl)jS3lnfo~mation, fo~ \npar I)e {bonJO be founb gun: ~~ 6~~: ~4's 
tl?, b~ 7 H. 4· fol. 30• 3Inan ~1Tlfe of rent, tpt quanttrp (If JiantJ QUipt to be 11)etnel), 7 H. 4. f. 30. 
out ofwbtcb tb£ rent is itrutng. CumllJus un-

Coke chief J oftice. 31 neber pet bib fee an 31nfo~mation til tl)t6 hintJ, bur fo& fo certaIn. 
manp Ioab1J of ~o~ne, Ott quarters of Clto~ne, but neber b:lttb tfJ:iB b:lO~i) (cumulus) I ~o. Rep. 
being altogetbtr uncertatn, fo~ tl)e fame migpt be a l)eap tp~at1)etJ, o~ tn tYOCk13, 1 • 

but moit p~operlp b:lpen tb~aft)eb, bert it is altogetl)er uncertain, gu;tdam portio 
terra", not gootl fo~ uncertatnrp, I I H. 4. ann fo oum ejeaione firma", fo~ LJ rll1i;; 
ofJLanb nnt goob, betng unc~rtain, fo~ tbat in fome 4[;ountrie.s a dOge of lLanl) (g 
mo~e, nnb in fome Cltountritll lefs; 'Xllfo n ~tjnue Htrp t1(It, de Uno ctlmulo, ~o 
3nntttment can be, de U110 cumulo tricici, pretji, tPIS is not goob, fo~ intertalntp. 

Dodderidge. sr.l)ere cannot be a gool) barre to tbis 3lnfo~matton, tpi's. 31nftl~' 
mation bere is frameb upon a penal Ji.abh ann tperef~e tpt certatn quantitp 'of 
\1to~n 31ngro[eb ougbt to appear to tbe tttourt; anl) It was neber pearo; to pabe 
an ~t:tion b~ougl)t f(J~ an beap of fait. 

Hau~hton J uftice. Xln e je6tione £lrme b~ougbt de uno cIaufo, VQcat. ~~£Bnt 
i1cre, is not gooll. 

Coke. Be J)abe abjungeb tbts t(l be bab fo~ inc'rtaintp; Prcrcipe quod reddat 
viginti hbratas terra', tn ancient time tbis was gool); but nob) Explofa ea ilIa opinio, 
fo~ tbt fame ougbt to contatn certarntp, (J~ not gooil, bzcaufe of tbt-Habere fClcias I t": 10 

ff, r£.' ...t. tt. c: t ' r I,t t . I u,ormat n pOlleulOnem ; ilul,J ~erho~e efr tun p cug~. 0 appear, (J~ not goob; tpe !npo e not go~d for 
d:ourt ,cle,ae of opinion, t~at rye 3!nfo~marion bere waS not gootJ, fo~ tpe {riCH' IDcerraidty. 
taintp In tt. '-

Wil{on Plaintiff,againfi \ Weljb 

Defendant. 

I j{! an ~tti(Jn of <tobenant b~(Iug\)t bl' tpe ~Iatnttff, 6S an Xiffignet, f()~ Dot l!tbp: A C 
tng of~ jfine IIcco~i)tng to tbe €Obe~ant; t~e~afe' appeareo to bl tJJis, ~il' W. !or ~~~~~~~_ 

WeHh, betng fetfeo of a ~/lno&, anO bib fell tl)IS; anI) bis two SJ;letTuaQt~ untQ one lUg of a fine. 
Arderne, wpo atrtgrteb tpig unto Wilfon; tpe mlenOo~ in tpe 3!nbentures nib~: I Rd. Rep. 
DenaUr to leb~ a line, f(J~ furtlJer atTu,anc~, f!Je ~tftgnee tentl~eo tpe jftotes of tl)r 103, • 11-

~ q ;2 filS 
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fine unto tpe ~efenoant; be refufell to boe tpis, upon b,1IJicIJ rerufal fbe .attion 
b&ougbt; t\Je !Defenllant bl? ~lea 11}ebJs aU tIJe matter, anti tIJat be \nas [el[ei) of t\Je 
~an()~ of Wraynams m tpe cJI:ountl? of B:1ck, anll of Uno ~elTuages, anll t\Jat \Je 
folll tbe ~arlO~ of Wraynams, anti aU \Jis tenements in tpe [aitl lltown, anb 
tlib toben811t to iebp a jftne of, &c. anb tpat afteritlCJrtlS be tl1l) purc\Jafe two ot\ler 
fif effLHI\!£S tpere, anll tpc ll'latntlff ten'i3&etl unto bim tpc 'notes of tpe fine of four 
~£ffu1i~€S to be acunowlellgEtl bp vim, tbe mpteb be refufeil to lloe, anO takes a 
trabers, abrgue ?O~, tl)at at tpe time of, tP~ bargain Bnb fale be .b:las ffiletl de pr:r
d!Ctis Tenementls llltegns, as tpe l£'larntttr ban aUeabgell In ~IS ~eelaration (S) 
tbat pe \!las wfell (;f Ipe four !JlJ)dfuages, anll fo tbe on£lp pomt anti quefiton in 
t\Jis cafe was, bJ\Jet\Jer fPC $)efenban[ mas bounn bp fo~re of tbts ~obenffnt to 
acknomletlge tl)e: fine, acco~lltng to t\Jefe notes, in manner anti fo~m as t~,p toere 
tenl)~en unto \Jim.. .: ,. 

George Croke, jfo& tpe ~lainttff, tpat pe ougbtro 'aclmobJlcbgr tpefine, acco~~ 
Ding to rbefe ~ote.s tentl&eb (0 bim, ann t1)at tpis ~ts j?llea in lI3arreof tbe ~ttion 
of ~obenant Is not gooll, (0 rap tbat \)e bail but tltlo ~Hrufigetl at lbe ttmco! tbe 
bargain, but be oug\lt to lebptpr fine of aU a(c(r~lltng to fPC neiEs) t~i£l being but 
fo~furt\)er affunmce, anti no p~£jUi.lice pnebp to romt un;o Dim, fo& notb:ltrpfiantlinl 
\Je aclmob:lictlget\) tpe fine of all tpc f{Jl1f ~effuagEs, pet tpe bargaime !yaH pane no 
mo~e bp rpts, tban mbat was bargaineb ann fOlb unto pim. Coke chIef J uHice~ 
illm\Upout aU quefiion bg is not boutltl bp tbis Cltobmant to lebp a fine to pim of aU 
\)is JLanll, bur ondl? oJ .ibc tanb foin unto! btm. _ . . 

George Croke mlrgeb,- tbat be ougbr to Iebp a jfine of tpe tDbole, but in (ffect, 
tbiG fi)aU operate to no mo~e tpan mpaHna£lbargatn( tI, anb to tpat fanO ond!, com: 
p~ire'O in tbe bargain ann fale; anti mo~e tpan tbis a}aH not pars; tbe jftne pere j$ 
but a conbe!?ance anll aff'urance, a,cc(l.~tling to tpe tntrntion (If t!Je parties, anll to 

Coke :2 pars, tbig purpofe is Taverners Cafe, rememb~EtI, Cok,e2 pars in CromlVelIs Cafe, fol. 
fol. ,6. b I 76. b if A. bab(ng 10 acres in Dale, anti B. ~atJJ: lO ~tres in ·t~e fame ville,A. 
Taverners. lebie£llJ fine to B. of 20 acres, ann ~.g{atJts, anll renllers lO ants to A. in jfee, 
~afe pU~llD A. bp 't\JtS tbaU not babe tbC 16 acre£l orB. unlerstpat tpere be fo~ tbis fome Cpt; 
c;~;:we J cial agrremenr bctb3ren t\)em;, ,otber~trf tpc ([onurre tbaU not tenller mo~e tban pe 

Dotp reecine; fo if one tJOtb cobenimt to I eup a fine of all bis iLanOs, topiep be pat\) 
bp ~tretnt of tpe part (If bis jfatper, \Ie bat\) IO~C'feS J.)f tpe "part of bis jfarper, 
anil 10 aCrES of.tpe part of \J:s .JlUltber; be leWES iJ fine generaU~ (If aU bis Ianb&, 
notbing "otb p~.fs bp tbis fine but tb&lO~erl'S lJe bal) of tye parr of bis jfatber. ' 

Coke ~ Pars, Coke 3 part. foJ. 77. Fermers Ca{~,~ 3\f ~enant fo& life, (l~ f(J~ pears be of lantl 
fo; 77· in Dale, ann of ~o ~rr£s a1fo in jfee.fjmple in Dalc~ lIotb bargain .ani) fef! aU pis 
Fermers cafe. ll.~mps in jfee, pablng 10 ~C(£S in jfre., anti 10 bp lleafl?, anO iEb!ES a fine (lLw 

!acres; tlJis IS goon oneip fo~ 10 .acres, fo& rbe fine !YaH relate unto tpe bargain 
anti faIt, anti t}Je quantttp of tpe {anI) not material in fines. lltpe tDpole ~ourt 
agrll''O Taverners cafe to be gool) Ial.ll. 

Dodderidge Jllltice. 3ln tl)efe two laU cafes, fpc <ltonufo~s patl nor anp mo~e 
(If wbtep tbel? coultlletJp II fine.. . . . ' ' 

Co ke. 3fbe pllb faib, r~at'lJe bet.nJ-feifeb of titlo ~elfuagfS'r- bargains ani) feUs 
tbefe, anll cobenal1ts to lebp 11 fine upon r£que~1, anb afterhmrtls be lIotb purcpafe 
tbe otber two ~elTuageJ3, ano afte,r. tpc ~argatn~ tcnllers to lJhn, a jfine of four 
SJ)elfuages, tbts pall been goon; antl-l>e ougptto admohlIebg£ tbis fine becBure 
tbat not bing {'gall pars bp tl)ls flne, but r\)e two flJi1etfuagrs omIp; but as ;~ts ~are 
bere is, wl)ere ir is faUl, tpat be was fetfetl of four ~etTuagrs, ani) tbat be ban 
bargainetl anti (010 aU bis llanos; anb acco&l:Itnglp t£no~cu fpe fine unto ptm of 
fout ~ffmlg£s"ii-~fJer~asbf folblb~t tOOo, petS: not .bounn IJerebp' bis ~obenant 
to pafa; tbis finei' beraufe rbefamerlc not purfUtngtpc, bargarn ann ral~. ' 

2 Cr. 2,1. 'George Croke urge'O BQh~ey. a.na 'Ol1ttl!'eS cafe., Billar. 3T, Eliz. Rot. 884. a 
Mo. 8ro. NortbamptQnfuire:.:ca[~, tuberefutv',an ~tt.lon OfL~henant Was b&ougbt fo& re. 
r Built. 90; fuftng to lebp a fine,b~tng fo~ furtl)~f a{funmce-j ',bt) :teni)~ei,l a jfine of a boure, anb 

twentr 
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r::t1£nt~ acres, t~e Oi~er refufet'l, anti p'e ratl) tpat pe was feifel) of t~e ~(lure, ant! 
10 acres, anti alfo of otper 10 arre,s, bJl)lcP pe I)1l,) not fell, ffn~ tlmt cVff~ Ie ta~e 
aIfo contaiml,) tn tpe note of tpe jfme, tpe tuptep pc ueber Oil) mtcnll to pars, an,i,l 
fo~ thts caufe be Oil) refufe to acknpwlellge tpe ,fine •. j1tt\)as refoIl1etJ, tpat tbia 
pIca was not g'oot!. 3!f one couznantti. to IetJp a jfine of all·pis Jl.antls tn tpe tenme 
of I. D. anti in ibe note of tpe fine to pim rentl.ereO, mo&e hmOS nre conraineb j !Jet 
\;r; is boun'O to arlmobJlei1ge tPlS fine, anti bp tbis no mo&~ fl)al! pars, bur IpOr? 
WPICP hLre in tbe tenure of 1. D. ll\ 

Coke dearlp, ifbe :vems bp tbe bee'll tbat be was fciCeO offout meffuages}' at tlir~ 
ttme of fbe bargaIn, ant'l tentlerS Ii fine of four metfqages, bl\J.£re pe (olb bur two) IJe 
is not bouni.1 bp pis ~otJetlant to acknowlebge rbis fine; aifo pon cannot pabe a 
Nieoc compri[e Clgatntl all e;rp&efs tptng, 48 E. 3~ fot I I. toucptng tbitr. 

Dodderidge & Haughton J ufiices. .3!f it Ptl~ been laiil ,. tpar at tpe ttme of tbe 
bargain anti fale, pe mas feife'll but of two metfuages, ani) after pe pur(1)afeil tbe 
orber two, anD tpe nneteni)£ren (If four tlIPetfuages, no mo~e iVaU pars but tpe 
thlo. 
,Coke. SIs to tpis, if all tpefe parttculars are fpeetfle'O-ln tIJe bargain anb faIe, 

anI:! tn as particular a manner as map he, pet tbe ~obenant to Iebpa fine QlaHno! 
run to fueb a jftne, containing mo~e -tvan was bargatnell; ann if pe laps tvat pe 
was feiiel;l of two ~effufiges, ann tenners: a ,fine .to ptm of four ~etTuag~s em!? 
~ptnton in tpts ~af~ ta onelp knohm unto mp Celf) but l incHne to be of opinion 
againtl tl)Cft w\>tcb was Iafilp fafn, tbat pe ougpt not to aeknowlellge tpis ftne, 
anti pe is not baunll bp bis (Jtobenant to iebp a jfine to pim of mo~e tv an is contai= 
neil in, tbe Jl3argainanll ~ale. 
, Oodderidge agrtell beretn, anil if it were otberblife it tl)oulil be betp mtfepiebons : 
3t t,uas tpen. urgell, tbat if one ba{Jing two ~ttrua:ges, bargatns anb reUs tpem, 
an'O (Obenanfs to m~~e -furtber affurlJ\ce; afterb)ilrllS: pe buUbS to otper ~tr; 
(uages, tbe otber teotlers a ftne of tbe.1'oUr ~etTuagea; if tpis ,fine be lel1ieb, tbe 
U»o !l!t'etfuages wb! c\)' were btugaine'O, !!JaIl oneil? pqfs" , 

Coke. 3\ 'llo bOubt of tbis ~are. 
Croke J uAice: 3\f one batb t~n ~crEs of ~occage llantl, anb ten !acres of capite 

ll.anll, be bargams antI' fells bls ~occage Jl.anb, an'll cobenants to make furt\,)Er 
arr:urance, anb a~t£rb:larbS t~e otber tentler~ u~to bim a jfine of twen~p ~cres, iti 
t\)IS romp~eben~nlg tbe capIte Ji.anQ alfo; If lje bot~Hcknotnle'llge tpts jfine, tpe 
Capite )l.anO botb not pars, no~ no Jine fo~ !alienation ts to be partl. 

Coke bfnieb tpis to be Co, tpe wbole (!Court tn tbts caCe agretb agatnil: tbe 19lain: Judgment 
tiff, tba~ be~e \).las no b&e~c\) of ~obenant bp, tb.e Wefentlants rdufal ~o admow: i;>;fe~~ean 
lebge t1)t8 ,fIn!?, an\) fo~,tbts refufal, t\)C ~larnttff p~tl no canfe ofSI(tron, anti fo Et quod :;e
bp rbe Jauie of tbe (!tourt 3!utlgment was gttJen fo~ tpe EDefenllant, &: quod querens rensnilcapiat 
nil capiat re.r bi!lam. perbiHam. 

Requi/b 
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Requ;jh, and Requifhes Cafe. 

,-
FIne taken CSJ)mmitTiOner$ fo~ tbe taking of it fine, blere b~ougbt tnto t])e ~tar:cbamber, 
of an I~fant. fo~ taking a jfine (If an lnfant, tbe (]tafe blas tbis, Reqmfh, of blbom ~e 
InfpefrlOn. fine mas taken, blas an 3!nfant, (5) ~f tbe age of ttllenrp pearg ann tb~te quar: 
~rJ~' J3~:3~' ttrs, mantetJ but nine meeks. of ~is full ag~; tbt ~ommflfioners took tbe Jine of' 
Mo:844:78.bim, babing no notice tbnt be was tnitb!n age, anb bp 3!nfpectfon tbep coulll not 

percelbe tnbetlJer lJe tnas blitbln age 0& not; norbing tnas tlone agafnft tbe ([om: 
mtlffoners tn t1>e ~tar:t[:~amber, fo& tbat tbis wag a fault tn tbem, but not a 
€rime. 

Debt for an 
Efcape. 
I Ro. Rep. 
~04' 

Col (! chief ]utliee. 3n tbis ~are of Requi{h, betng in Ward to tbe Bing, tbe! 
pane tafien of btm in tlJe <lfxcbfquer a latCogni1ance (If a great fumm, belng an 3n: 
fant, tbat be ~oulll not conb!p bis JLann to anp one, unlefs it tnere bp aermt, bt: 
lectlOn anb o~tltr of tbe fame ~ourt, tbts is a itrange courfe taken bp tbfm: Non 
facies malum, ur inde veniatwbonum, ann tbfrefO~e !fbe bobrre b~tng an Auditaqu:r
rela upan tlJia, tnt blill gibe bim rtb?-efs, anb renerre tbts, fO& tbe llat'n IJat1J 
mane a Idnb af ptrpetuttp fo~ p~efertJtng tte JLano of an 31rrfant, buring bis mino~ 
litl?, fo tbat pe cannot, tlurtng tbis time,. connep tP2fe JLantls, (at tbfs ttme tile 
faib Requiili, upon p~oof matJe bp tbe €bHlCb J5ook, ad;l1dicarus fuir, to be wftb: 
in age bp tbe ~(lurt, anb fo~ tl)is tbe fine i. aboibeb: 3n tbis ~l£, Curi~, ex 
affen[u partium, bib take tl~on tf)em tbf btfpofition anb fetUng (If bts Jlanl1, ~n 
futb manner as be ll)ouIll nor ftU rbis, but unto big pounger J5~otl)er, (anb t\>l. 
t}Je~ fo ~ltJ, bp rearon of pis fimpUcitp.) 

Dr. Sue k./iff Plaintiff, againft Sir George Reynill 

Defendant. 

l~ an ~ctton of m>ebt ro~ an ®fcape, tbe ~are appeareb to be tbis, m>r. SLlckLtf 
tn tbe 4rourt at Norwicb, recobereb in an Xlctton upon tpe €afe fo~ a 9:rober 

ann ([:onbcrfion, agatnfi one Wood anll pis Blf~) bUb 3!ungment agatnfi tbem, anb 
botb of r\ltm taken in <IErecurion: Mary (be Mife \nas bp a Habeas Corpus wougpt 
in B. R. anf) [0 committetJ totbe ~arfi)al, anb being in bis ~ufionp in <!I:recutton, 
be rufi'el'eb lJET to efcape, anll fo~ tbis cmfcape, an .action (If rIDebr b~ougpt againft 
tbe ~arti1)al, anti bJbetlJer lPIS moutb Ire o~ not, \nas tbe quefiion. 

Geo. Croke fo& tpe rIDeftntl8nt, tbat tbis ~ction of bebt hetb not, but ~e ougbt 
to babe agatnft bim an ilctton upon tpe ([are ondp fo~ tbis (!Heape, anll to tbis pur~ 
p8r~ is, t1;e (['ountefs of Kenrs <!tare, tn 16 E. 4. f 11.2.3' but no ~ttton of bebt be 
is to babe fo~ tpis <lEfcape, becauCe be ftiH purb t~e lpusbantJ in <lE~ecution upon 
tpe fame 3iu~gmenttn Norwich. , . 

Coke chid J utbce. m:be Iabo~ m tbts ~afe Uetb on tlJe ilDefenbants part, prima 
fade, 31 eoncetbe t~is ~ctlon of ilDel1t bere upon tlJf <mfcape is well b~ougbr. 

Dodde-
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Dodderidae J uA:ice, ilemantletJ wpo ougbt in tpis cafe to pap tbe mone!? rccobe. 

rtil; rt)!s tb~ lpusbanll is to llO, fo~ ~e is t~e p~incipal pa~t!? ~bo ou~bt to tJt~~ 
t\large tpis <mx£cution, it IS be tu~IC~ carries tpe purfe? anll be ibll ~tmams tn ~~[K 
ron, anil tn CIS):ecution fo~ tbis, anil tberefo~e no !attlon of ~ebt hetb agatnft tbe 
tpartl)ai fo~ tbis <mCcape, bur an SIttion upon tbt ~tlfe be mtg~t pabe pa'O againct 
llim fo~ tbis, but ilDebt Hetb not. 

Cake. ~n ~(ttonofiIDebt well Itet~ agatnft tbe .arfi)al fo~ tbis <1Efcape, fo~ 
tbe Blfe was alfo in ~!tcutton-, anil pere is a w~ong flone b!? tpe ~ari)al, fo~ 
lDJJtcb hl~ong t\lert is great reafon pe fi)oulil be punil1)en-, anti ~ot, togoe f~te: JIio 
Audita querela can pert be fuell, untUl tbere be a full <u;~ecut(on anll fatrsfIJttton 
of tbe bJbole ilDebt. 

Dodderidge. te is not \Jere altogetber witpout reme'O!? fo~ tbis tu~ong, fo~ 
be map tutU babe an .attion upon t~e 4tare agatnft tpe ~arl1)aU fo~ tpts 4Efcape ; 
anb fo t\le ~ourt ilitiering tn 91>pinton, tpe fame was ail;ourneb tUl anotper 
time. 

~fterblarbs, (S) Termin. Trin. 13 Jac. B. R. tbis 4rafe was mabel) again anti ierm. Trio. 
argu£'O at tpe mar.., 13 Jac. B. R. 

Germine fo~ tpe ~laintiff, tye firft .attion \nas a iitrober nub ~onbcrfion, upon &c. • 
if Jtrefpafs nn'O \D~on~ tlone bp tye amife, ,anll a 3lubgment giben agtlintl t\)em 
bot\> i anil bt? 40 E. 3. fol. 23· fo~ tpis J;Jotb of t~em to be taken in 4EJecution; 49 E• 3.£'23-
tpe ~usbann bert tuas commttte'!) oneIl? fo~ cOl1fo~mitp, tbt fidt ~ctlon being ii: 
guinn tbe lpusbanll 'anb ilIiIllife, fo~ t~e b:I~ong llone lip tpe aJalItfe, tbe 3! Ubgment is 
agllinn tpem botb, anil tpe <U;Jeeution ougl)r to be acco~btng to t,pe 3\abgment en: 
irrelp, Bgatnrt tbe ~u.sbal1b anll tbe Bife; ro is 34 H. 6. fol.33. anb 7 H.4. 
for.30 • iftJa:mage.a be recoberell again« two, tJecution fi)aU be acco~1)ingl'p agatnfi 
tilem bott>; tbc ~bertff bere, acco~i:ling to tpe 3lubgment, is at ltbertp to erecute 
tlje fame allainft ettber of t\lem 1 D~ allainrt tpem botp; pere in tbis p~incfpal 
4tafe bot\) tbe Ipusbantl anti aIiliUfe were taken tn £Jecutton. 3ft \laty been faitl, t\lat 
an g(tlon upon tpe ~llre I~ upon tbts <Jl:fcape, but not ~tbt: 3! t is true, t1)at an 
~iQn upon tbe ~afe lietb at tbe ~ommon Jl.am fo~ fue\) an 4Eftapt, but an Sction. 
(If ilDebt Uetb fo~ rbis, upon tbe ~tatute of WeA:minfler t\l~ feeon'O, cap. 12. anb Sta~ of, 
fo is Plats Cafe tn tbe Commentaries, fol. n. anti IS E. 4. fol. 19. b 20. a b We • &2., 
t\lat an £lttion of BDebt lietl> {oi tpe Ql:fcape, bp tpe equitp of tpe fame ~ta: cap. 12, c. 
tute. 

George Croke io~ tbe ilDefentiant, tbat an ~ttion of ~ebt lietp not agatnn t\Jt 
.arfi)al fo~ tpis (lffcape; fpe tusbanb anO iIIallife bere taken in <IE~ecution, fo~ a 
iCrefpafs bone bp tbe Btfe, tbe goobs of tl>e 'usbanb to anfwer fo~ tbis, anb 
tberefo~e an ~ttton of EDebt Hetb not fo~ tbe <u;fcape of tbe mife, fott tbat tbe tmf: 
banll bere is tbe w~tncipal ~ebto~) F. Nat. Br. fol. 9" c. 3lf tbe ~beriff batb a F. N. Er. 
~~ifoner in bis ~unotlp ro~ m>ebt, anll futters bim to efcape befo~e tbe ij)ebt fatif' fo. 93.C~ 
fleO, lye fi)aU babe an·il€tion upon tpe 4tafe againft t~e ~beriff', anb Fet be map pabe 
an ~(tion of 3Debt againfi ptm, fo tbar bere is an ~ttton of m>ebt bp ~tatute 
}Latn, ann S:tefpars upon tbe ~afe at tbe 4rommon )Law; tbe ~tatutes art, tub ere 
'be partp tn 4Etecutton is fet at large, t\lts is to be a (ole partp in cm~ecutton, but It 
is not fO,i)ere, tl~e lpu9banll b,eing pere tbe p~inctpal partI' to anrwer,fo~ tbem~ole, 
an'll, be tltll re~atns In ~recur[Qn; tbe 61fe fi)e p,alp no goobs, anlltf fi)e llies, pe 
~brcb is to btfcparge tbe <lI:~ecution, ilotb re~lam in ~?if(Jn, bp 14 E. 4. fo1.3. & '4 E. 4. f. 3' 
7 H. 6. fol. 6. tlJat at tbe 4tommon Jl.aw an !attton of ~ebt Hetb notupon an <lHcape, 7 H.~. f.6. 
but an Zttion upon ~1Je clCafe fo~ to recober i:Jamages; tpe J50np being in 4Erecuti: 
(ln, fs no fatisfacttOn, but as a ~letlge fo~ (be EDtbt, bp tbe ~itature' an !llttion 
(Jf~£bt Herb fo~ an ®rcape; but tbis is to be fo taken anti conftruell tuben tbe 
partp j~ erecutinn! tnbo is !O fattsfie tbe fame, is rutfere~ to efcape;' otberb:life. 
£\Debt het~ not, but an ~ttl(ln upon t~e ~ar~,' to ~abe 1)a00Hlge$ fo~· t~e ercape of 

lye 

• 



Tcrtniii. I-:i1 llar. I 1. Jac. Part 110 
t\)e Btft fiI~a is ~(ltte, fQ~ If botp ft'malnetJ in eHcurton, t\le W,bt hlfU be rue 
fooner pail); but \)er~ fo~ t~'e ~[~ES l'fcilP~ (t\Je ipusMntl being tpc p~incipal par:: 
rp COn£etrtetl, antl. (nl1tl.trltllg fitH tn e;nwtton)) furi,) i'ldtt:ag£s fo& tpttfcffpe of tpe 
Btfe fi}aH be recotJtrcti, all a 3lurp tl:Jlll gtbe. 

Coke,· i1\t is a pluttl an\) a clcar ~!lr~, tpat if two are in <Itrecut(on fo& ~ebt 
one of tpcm i.e fuiferctl to l'rC~p1'; tbat an ~ttton of Weet lietp fl)~ tpts ~rcape, anb 

~4 H. 6. fo ts ~ .. H. 6. tD\)efe nuo, are taken in Clli1ecutttJt1 fo& iJ)ebr, tbc one efcap£s; fo~ 
f\)is art~ttion of iIDl'bt 1lct\) agcunft tpc ~berttf, ani} after fpC BDebt recoberetl a~ 
gatnR t\)l' ~\)~rtff') t\)~ I),r\)tr W~ic~ remaltt£O, tn erccu~ton f1)aU babe,bis Audita quz
reI a ttl be reltebetl, fpe ~ob~ being ftltm to e1ecutton ts no fartsfactton fo~ tpe 
iiDebt, fo& tlJe bob/? is talien ad fatisfaciendulT'. 

• 

Dodlleridge. 31 t\eb~r nitl reab o~ brat (If futb a €afe, as Of ",nshanb anti mife, 
tattn tn arxewtbm, t\)at tb£~ botb wtre ttl remain as pienges, tn rurp a <!Cafe fbc 
'usbantJ is to fatlsfi~ all, fo~ tl't Dlfe patl) tlor\>ing, i1)£ is to be att~cbell b~ 
tpC <!I)oobs of \Jer ll1usbanll, pabing norbing' of ber own, tpcp are \Jere tahrn as 
j§liel:!g::s, unrtH t\Je <IE~ecution monep be patll, anti tpe lpnBbanil pe is ro pap t1)1S; 
if t\Je ~usbanb bies, tb£tl d)t map babe goobs, !Intl tben if fi)e be futT£!fil to efcape, 
an ~ttton of iIDebt \nm He fo~ tlJis <It:rcapr., but not befe ~s t!Jis ~aft is. 

Coke. gn ~(ttonof m>ebi \)tr£ ~eU ltetl) fn& tbis ~rCt1pf . 
Crcke J .1H ice. !rue 3! mNtrOtlment bereis feberal, ann fo tpe Gtl"tapce is febera!, 

anl.l fo~ tbis ®tcap-e of 'be eife an ~tthm of ilDebt meU littb. 
Trln. 9 Jac. Dodderidge i~ ~or:t(l& H, :treys <1tar~, Trip. 9 J ac. C. ~. in ~ ~abifi)m£nt de gard, 
c. B. DoB:or \bpert foun\) againft t\J~ mtfe, tJ)e 'usbarJtl to make fattsfattum, fo~ tparlteBtfe 
Duffey.; cafe. mas cut l."If t\}e ~att1te of \Vetlmmfter, tPe recenO capite 39. babing ofbn fdf 

A Prohibiti. 

not\)ing. . 
Cro·ke. Wbtto~ Hlfi'eys ~are upon tbt '~ta.fute 8f WefiminHeif , if rt)e _ifc 

\Jabenotl)tn-g, perdcr patriam, to beertlen: 3n tbt ~r.gBment ·of ro\)it\9 ~-afe 31 anll 
anot\)'fr 3\tr'bge ~re Of £1I)pinion, tbat a feme t[:otJert .a~ oot'l»it\lfn tbat ~r~rtute 
to be eplrll., 1"1 opter impotcntiam tbat bnndn ber: 31n tbl8 p~iRCipal €:afe, 3 boUi, 
it a berp firong Iltaft, tl)atan '~ttton tlf IDebt wcll itetb 'fo~ t\)ts C1Efcape; if two 
be in e&;recutro\1 fo~ SDebt, antl one (If tbenr fuff'eretl 1Q £fClrf'f, t\;e ~ourt clear of 
$pinion, tbat fo~ tbis <lEftape -an ~ttlotl of ~ebt weU lietv, ann fo bp t\>e opinion 
of aU tDe tp&ee 3lul)grs, (S) • 

Coke chief J uHice, Croke anll Haughton J ullices, againfi Dodderid~e. !:be tolarn: 
tift'be,e baH) juft caure of ~ttion, anO t\>at tbe ~ttton of EDebr bp bim b~ougbt ll: 
gainft t\)e ~,efenMnt fo~ tl):s efcape is roell b&ougbt; but 31utJgment \nas not p~O: 
nouneen, tbere berng rome ofl\;er erro~ in tbe ~~oceeiltngs, ann fo tye matter was 
not mObib again, but enbeb lip ~gretment. 

The Spaniih Ambatfadour, by the name of DOll 

. Degoe, Serrvient Deacuno, Plaintiff, againft 

John Buntifh, and John Points 

Defendants. 

on to the Ad.. , 
miralty. Bj J1 ~ibdlin c:lri~ A dmi~a~itatjs, fo~ cutting llown, anb fo~ carrptn,g tlwap 200 
I Ro,Rep. loans of Llgm RufiItCI,ofBrafil-wo)d, groming at BraCtl: m:~(S being latll ; r~ Abr. bp bim to be infra dominium Regis Hifpania-. ~~e tIDefentJal1t. are tbJO ~nllifi) ~er-
H t. (\Jams, ani) ftrangers. 

Crew~ 
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Crew, llpe laing's ~crjeant, mob~O tpe <n:ourt fo~ i'I ~~opibttton, to fiap tbelr 

'~Octfblngs ; fo~ tbat tbis JUbell, was nor fo~ an~ tbing lJone, fuper altum ma
re, but fo~ a {ping bone upon tpc fanb; fo~ fpe 60)1) cut tlom", 'Was growing at 
Brafil, anti tpcrefo&e not to be betermtl'lclJ bp tpem In tpe <tourt of tpe ~tlmtral: 
tit. 

Coke chief Juflice. ~ man is bounll to anot~£r beponb fea,iftbe ({ourt of!abmi= 
(aWe tofU take upon tpem to pabe 31uriftlictlOn tn tptll cafe, me wtli P~optbite tbem; 
fo~ tpe Xlttion IS ro be b&ougbt pere, it appears b~ tpe ~tatute of I ~ R. 2. ,capic~ 5. Stat. o~ 13K. 
matterS artfing fo& mErci)antltfe beponb fea, tpep are not tpere to tJetermtne tPIS; 2. capIte S· 
tbep being oneil? to metltlit wttp matters none {uper altum mare, anb not olper: 
tntre ; . if fpep O)oull) tbere poll) plea of rbis, tpts woull) be tll~rp p~ejulltcfall, to aU 
tpe courfe of p~actire, if fpe matter, o~ ((lntract, was bone beponb rea, tpis bp tpe 
}Law of tpe JLanb is to be trteb pert, anll map ,be iail) to be bone pert, tn tllpat place 
tbe l0iatntltfe pleafetp, anti (0 witpout anp furtber beblltt at tbis time, tpe fame 
was alljournell to anotber timr, fo~ caure to be O)ewetl, wpp a lkJ(loptbtrton t1)oulta 
not be grantelJ. . 

!afterwarDs (S.) Termin. Pafc.h. 13. Jac. B. R. tbe ~ourt was mobeb again TerJm.pafch. 
beretn, bp- tl~s~~~t~~ R. 

Coventry, fo~ a p~opibition ;. tpis appearing upon tbe parties own fi}ewing, to moved again. 
be fo~ a tping none on tbe JLanll, tp,s being fOt- cutting of Brafil-wood, growtng 
tn Brafil, anb tpis laita b! ptm to be, infra dominium regis HiCpaniz, ant) tbe fame 
not bone fuper altum mare, anti fo tpe ~ourt of Xltamtraltte patp no 3!uriftltttion of 
tbis. 

Coke. 1[pe care bere is tlo otber, but tpat an Ql:ngUli) man comes into Spaioe , 
anb tpere wttbtn tbe iIDominions of tbc Bing of Spaine, be bOtp feU, anb carrp awap 
Co manp Jioa/)s of BrafiI-wocd. ampetper in tpis <n:afe fo~ tpis; tbe ~ourt of 210= 
miraltie map boln plea, o~ not, tpep cannot of contracts midle tn Spaine, clearip tpe 
(!tourt of Xlt1mtralrp fi)all babe no ;udflliction to tJetermine tpere tpere, liut tpe fame 
map be laitl to be bone at anp place pete tn Eogland,anb fo to be bere tdetJ,fo tpat Hie 
i\bmtraU ~ere, is like unto Neptune, anb b~ tbe ~tatute of 15 R. 2. capice 3. bts Stat. of IS R; 
power is limlteb, tnitpin certatn bounbes, wpacp pe is not to e~cittl; attb bp t~is 2. cap. 3' ' 
IBtatute, pe is onelp to babe lurifbittion, of matters Done, Cuper altum mare, not . 
otperwift. 

SLbe <tourt aU deare (If opinion, tbat pere was juft cauft fo~ a ~~obtbitfoll, anb A prohibition 
fo bp tbe rul e, of tve <n:ourt, a :1I:~~Oh tbirton was granteD. gra~ted, per 

(~ fJ '"Tram. e • 

Warde Plaintiffe, againll: /E)re 

Defendant. 

1* an ~~fon of trerpaR'e fo~ an ~ff'ault anb lSatterp, & quod cumuIum pecuni3l, Trefpafs i: 
contatntng fibe m~rhes, cepH. m:p~ <n:afe app£a~etJ to b~ tpis, tpe ~Iatntiffe Affault. 

ann tpe i1Defenbant)b~rng at plap, tpe ~IRlntUf'e tb~uft pIS nlone~ into tpe )IDefennants I Ro. Rep. 
beape, a~b fo illtermrnglelJ tptm togetper: tbt B>efcnnant kept all, anb upon tpis, : ~~~ I~b~So 
being ftrtbfng togetper fo~ tbe monep, fo~ tbts tbe ~li'ltntiffe b~ings bis ~cti: 566.' • 
on. . . 2 era. 366• 

Coke chle,f ]ulhcl?" 3In tpfs Ql:are, tbe JJ.atal ts, tbat if J. s. babe a betlpe of co;n, 
anb I. D. lndl tnttrmrngte pis <to~rte lnftp tpe <lto~ne of J. S. I)e QJali befe babe all 
!be <n:o~l1e, becaufe ibIS was r~ bortt bl? I. D. or bis own w~ong, anb fo it was ab
,u~geb in it care hetlnitn Sbordlih 8n~ Moore, ~nlil fo it is tn cafe of mont!?, if two 
berng at plat" anb rpe one of t~em wdt-,intermrngle bts monep in tpe otpera beap of Shoriifh ani 
monep, be ll)all now ~abe all, fo~ t~\s ts fo b011e bp ~im of~is own w~ong, ann tbis MOOTes cafe, 

~r ~e 
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Sir Richard tne ~abe [0 all;ullgeb in nne ~tr Richard Martins cafe, fo~ tbat bis o\nn p~oper rno: 
Martins cafe. ne)?, o~ co~n can~or n~\n be hnobJl'l, anb tberefo~e bp tb19 pis intermingling, befng 

bis obJn ~ct, anb cf bls own bJ~ong., bp tbe Ji.am be f9aU IOfe aU, fo~ tpis is fo ufeb 
anb Done bp pim,onetp as a Irick, tb1nktng tperebp to beceibe tpe otper, anb fo to gain 
fometptng bp tpts to ptmfelf, but bp tpts pis fo tloing, be l)at\J beceibetl bimfelf, anb 
fi)aU nom bp tbis pis to~tiOllS Xltt, lofe aU; anb if tpis 6)ou1'O be otper\nUe, a man 
fi)oulb be mane to be a trefpaffer, volens (loler s,bp tbe taRIng of pfs goons agatn,anl) 
fo~ tbe aboibtng of t~fs incol'lf:1enienct, tbe Jiam tn futb a cafe is, tbat pt O)aU notu 
retein aU; tbe w\Jole ([:ourt lIgrren blitp bim perein againfi: tpe @latntiffe, ann fo~ 
tpc reafon afo~eratll, anb fo tpe J1\ule of tbe ~ourt waz, quod queIens Nil capiat pet 
bJlIarn. 

The KIN G, and Shoyle, Plaintiffs, againft 

DoCtor Fojier a Phyfician. 

Entred Mich. I I. J ac. B. R. 
on the Crown-fide .. 

Information B~ 3jnfo3matton, upon t~e ~tatutes of Ifttturancp of 2.~ EJiz. capite I. atlpon tile 
~pon tfhae ~Iea onlDotto~ Fofier, Termin. Mich. 12.. J ac. B. R. lungement tullS gibm if: 
.,tat.o feu- . ft ... · t: .... ,.. ... 'JI fi 
faney.23Eliz• gam ytm, \o~ tye Bing, an" tyt .;Itn o~mer. 
capite I. - Coventry mobtb t~e <!tourt, fo~ nap of e~tcutton, tn regarD t~at rpe SDeftnbant J)ab 
I Ro. r. 88. now confo~mtb· J)tmrelf, anb tpat ~ reafon oftpis, be ougJ)t' to be biftJ)argeo, upaR 
I I Co. S6. tbts bls confo~mttp,bp t~e ~tatute of I J ac. capite 4. but in regarll,tbat after lutlgts 
Statute of ment, tJ>t partp J>atp no bap in <!tourt to pleab tpis bis confo~mattotl; but be 1t1a! 
I Jac. capite pltab t})is in t\)e <IC~cbequer,ils to tbz llling's fine, an~ as to tbe partp, t\)t 3!nfo~mtr, 
4· \)e p~apeb to pabe an Audita quxrela, fg~ bis reUefe. . . . 

George Coke. Jitbis confo~mablenefs ougbr to be beftl~t 3!L1bgement gIbeR, ann 
Statute of not after; t\)e Statute of I Jac. boti) rebibe t\)e Statute of 23 Eliz. tbis to be from 
23 Eliz. \)encefo~tb· . 

Coke chief Juflice. ("be woztls art, If 11)all confo~rne tlcto~l.itng tOJ\)e true 
meaning oftbe ~tatwte in tbi5 cafe p~obttlel1,) it is to be conffberetJ, illbetber ~ere 
ltJo~ns bo referre to tbe manner of tbe confo~mttp, o~ to t\)e time (If it, \nben it is to 
l1e, tbis is tbe great l10ubt ; tbefe wo~llS, afe to babe a benigne tnterp~etatton, w\te= 
t\ter t\tts \no~b (acco~btng) Q)aU goe to tbe continuance of tbe confo~mitp. 

Haughton Jufl:ice. fltbe laft wo~i)S of tbe ~tatute are uerp confibzrable (of all 
t\tat mtgbr be c\targeD. ) 

Scat. of J Jac. Dodderidge Jufiice. ':beStatllte of 1 Jac. batb rebibell aU tbe fo~mer lLawts,as 
2.3 Eliz. if ~e confo~m befo~e 3!ubgement, to be tben tltfcbargetl; anb t~is Ji.a:tn of 
I Jac. bJas malle, to alllle a furtber grace, aril.1 fffbour to tpote ~errons, blbicb con" 
fo~meb tbemfdbfs, (o~ otperwlfe) tbts to be after 3lul.1gement, anb mitll t\tis \te fJ)aIl 
be cbargeb, if be to not confo~m bimfeU. 

Curia. Be \t)iU be of tbis tueU atlbifel.1, in regarb tbat t}){s will be a leabing4ta:re; 
it Q}aU be berp wen fo~ tbem aU, if tbep \nUl come to <ltburcp, anb confo~m t~tm. 
relbes; anti fQ t\lis \l)IJS abjoumetJ, ro~ t~e <tourt better to confiDer of it. 

~fter\uarbS, 
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~fter\.tlarbs, (S) Tamlll.\P l:CO. q J ac. rpis mattfr was monetJ again) ani) P£f£: Term. Pafch. 
upon, tpe O~i)fr, anti rule of tpc; ~ourt was, ~pat tpe ~efennant, EDo(to& FOll:e,r 13 Jac. B. R, 
fi)ouin beliber unto Shoyle tpe 3lnfo&mer 20 I. upon reafunabl.£ ffwrtrp, bp blm gt: &c. 
ben, to re:'oeliber t\)19 20 I. to pitll,tf \)e 19oulO afterwar~s frtf, anb i)tfcparge bim: 
felfftom rbe fat'll 3\utlgement, anb execution ~bereupon. 

Coke. m:bis tllplcb me notn babe 1)Oue, in fiB!? of tbe ®recution, batb bren onE' 
IE tlone, tn fabour fl)etoen to iIDocto~ Foller, fo~ jutltciallp, me cannot take notlce 
of bts \ltonfo~mttp; fo~ it ts h:l£ll ann trulp faill, NCV1 reter[ quid notum fit Judie!, 6 
Dotum nOll fit, ill Co rna judlcri, anll tt>er£fo~e lutlilement bein.g giuen agatnfi bim, If 
be papes not tbis ·20 f. o~ tlott) fometbing to lltfcbarge tpe 31ullge!Uent, befo~e rueb a 
tlap giben bp rbe <ltoUft) fben ®;recution to goe. 

CUria. ~e batp now no remetlp to I)elp btmfelf, but onel12 bp piS Audita qu::rrelz, 
(if pe map babe it) pe ts tberefo&e to pap tpls p~erentlp) o~ <lf~£cutfon to tlfue (lut 
againtl bim. 

SIfterwartls, on anotber bap, tbis matter wag moben again. " 
Coke. 3It appeares, bp all our )Sooks, tbat tn a common ptrrous care, if be caU: 

not pitatl, be is tben ropabe pis Audita quxJf:la, but it man fball riot babe an Audi-
ta qua-rela Ilgatnfi tpe tung, be is tbertfo~e t~ pleaD, anti fo~ want of pfealling, bp Execution ~~ 
tl)e laule of tpe 4!:ourt, ()l:~ecutton was awarben. ~fterwarbs, (S) Termin. Trin. wtharded, bYr 

e rue' 0 
13 J aCt B. R. . the Court. 

Daverpoct mObetl tbe cJr.ourt fo~ ~otto~ FoGer, w'bO. ~aD confo~me!) p.imfelf. Term. Trio, 
3\ubgement giben againfi pim, an.tl a ~dt {If ®~ecution fo~ tbe1ldng; after' iJis I ~ Jac. B. R, 
tonfo~mftp taken, 'be pieatls fo~ prm tbe ~tatute of I J ac. capite 4. fo~ tpe allow- Bee. 
anee of pis confo~mttp,ann acco~tltng to tpig, mobetl fo~ bis tJifcpllrge. 

Coke. fltpe 31ul)gement was pert giben in Mich. Terme, no e~ecuti~n tben aWar: 
Deb, no~ ret in Hillary Term, no~ pet anp plea 'put tn, no~ tn Termin. Parch. now be 
is in eJecution, anb pou come too. late to pleaD tpis; ~ni) fo~ bis ~trcbirge; rou 
mig'bt well ~abe plealJetl tbhJ agamtl tpe Bing befo~e, b£caur~ be couln not \Hlue an 
Audita qua:rela agatnfi t'be, ~tng, (but tbts tbe ([;ounreU" eitber llin not know, O~ 
not timd~ confiner of It,) it IS, noto to~ late t~ plea~ t"ts; bi, oneil? wap now ts, 
to make pIS !atl'tl~ers unto tbe 1aln,g bl? bla 10ettrton ; rf pOI,l bab put in pour lDlea: 
befo~e, it bab bren goon, piS Audita qIJa:rela agatntl Shoyle tbe '31nfo~mer, will not 
btntler tbe <IE~e~utton, as to tbt 1lling; fo~ tbis a Capias ad falisfaciendum. 

Curia. aIlpon'tbis pour tJotton, be tlJaU rematne tn tbe ~btrtffs bantls till tbe 
ne~t bap, ann tpen b~ing tpe monep bere in CO:ourt, anti be tlJaU be,baile!). 

C~ke. SJ9a:ke pour 10etttion to tbe !lUng, anll 31 wtu rubrcribe;unto tbis ~ts «on: Do8or Fifltr 
fo~mrtl?. • bailed, ler 

amptep \nas tlone acco~brnglp. CHriam. 
"be ~onep b~oug~t in 4!:ourt, anb Co be wag bafleb. 

Rr 2 D:lIe/y 
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E7!tlyPlaintiff, againft Slout, . 

Defendant. 

Entred T rin. ,I 2 •. lac. B. R. 

Rott. 983-

TreCpafs for I.ffS an .action (If m:refp.ats fo~ an &lTauit, batten), fining, anb f(J~ falfe lmp~tro~ 
an AiTault, ment , apud Charlton, tUe ~£~enllanr, as to tpe atfault, ani) batterp, pleaDs 
f~tt~ifo~~d N?ncuJp. anb as tptpe falf~ imp~~fonm(nt, be ;ufiififS tpe ftlme, at Albbercon, tit 
me~r. t\)!S manner, fetttng fo~tp, tpat tpete !be ~ourt tr.aslJeill btfo~e ~tm) fo~ tbe Stan-
1 Ro. r. 264. Dery, be betng tpe ~rewarb of t!Hs4toutt, tn wblcp ~(l.urt tbere Was a [uite b~ 
Hob. 180. t\»ffU tpe no\» ~latnttffe, ani) allot\ler, fo~ oebt, wptc\) rUUe tP~re went againfi tJ1~ 

noto Wlatntlffe, mpo was contJetnneb tn tpe ru6te, ani) fflken bIZ bts commani), anb (11 
fJ£cutton fo~~tpts, unrm pe Q)oulb pap it, anti ~ts fine, wpicp fs tbe fame tIll;P.;t= 
fonment, anti'juftlfies ; anb takes a J:rabers (S) abfgue hoc, tpat be fuas cuJpabl
lis, in an!? place, Extra curiam fiannerix, upon tbis plea, J1le plainttffe bemurreD 
in ll.a\l.l. _. ' 

. Hele f(J~ tVe ~laintiffe, I. 1!~ts~Iea' is bftious, anb r~pugnant in it nu, ~a= 
bing firft to all tpe tcefpalfes pleaOd). Non culp. anti afterblarJ3S, unto parcell, matle 
a juftificarton~ 2.. ~ttJotb ,uRitie tbe fmp~ifonment, anb borf) not iVew, tpat t,~ere 
bJas' anp imp~tronmmt bp bim, an\) fo not gQO\). 3. X1s to t1Je SCrabefs, tbis is not 
goob, but an ltllt trabefs, tpe Xlctfrin is b~oug\lthgainft tbe m>efenbant, fo~ a falre 
jmp~ironment'of'p,tm at Ctudrop, in Cotnicat. &c. pe being ~teu,arb of tpe ~tan. 
~trp ~ourt lpen,pEl\); \le tJotb 9I:ra~rs· (aofque hoc) tpat pe Was culpable, out of 

L. s E. 4.fol• tpe ~tannerp'aurt,at A'ilibertQr,t~f5JU:r~berS ts not gooll ; fo~ bp L.S E.4.foJ.24_ 
24· 3(n a falre 3!mp~ironmen'r, if pe tlorb j~ft:ifi'r, fo~ a rpedaU reafon, be (lugbt to tflt: 
2.7 H.6. fol.I. bers, bot\l t\)e th,'ne p~etebent, anti fabfequent, ani)· fo ts 27 H. 6. fo1. I. !Jere lJe 

. nugbt to \labe taken a trabers tn tpis manner (S) abfque hoc, tbat be was guiltp at 
:. Charlton, o~ inanplotber place, Qur of tbe ~tanner!? ~o~rt. 
, George' Croke, fo~ tbe ilDefentJant. 1lI:be ~ttt()~ ~er~ IS, fo~ ~n 1IlTdult, batterp. 

anb tmp~ifoltm£nt, apud Charltor. 3ln pts 3lu~lficattOn, be q,ews, rpat be WB$ 
~tewartl of tbe ~tannerp aJ.:ourt tpere1' tpat a ])'U \nas tbtre e~btbtrfl) bef£l~e tim, 
againft'tbe l1'lainttffe, fo~ a tlzbt of .28 I. anti fo~ want of )j)atle, pe committeD ~tm 
to lk'~ifon, untm be paltl tbt: llebt anti fine, an\) takes a 'litrabers, abfque hoc, (bat 
be was after culpable m ~np pJace out of lpe 3!urifl)ittion of fbe !1tannerp <ltourt 
t~ere; tpis ~lea ts gool) 10 JLaw, anb no repugnancp in it, in a futte tpere, be 
~ugbt to p~bz pis manucapto~s, o~ to be ~ommtttet1 ; tbc aJ.:our~ of ~tannerpe5 bert, 
IS an anctent ([ourt, .an~ pat\) blfn confir!"etJ bp tJlbers ~arltamenhl. 9s to tbe . 
trabers, being tpe p~rnc(pall matter,]t (S ilJe'ooeil (bat 26 J louarii, tbe commtr .. 
menr was ;uftlp, abfgue hoc? tpat be WaS guUtp afrer\11artls, out of tbe ~tdnnerJ! 
~ourt, of necelfitp perf, pe IS ondp to trabers rbe ttme fubfequent; if pt Oib nOE 
jufttfie (be imp1ifo~ment,tPe fBme ilap,az ~pe telain,tiffe i)8rb lall) tpc fame to be )tpm 
tbe courfe of pleatllng is to trabers rbe ttme' befo~E', as tuell as tbe time after, but 
ntberwife not fo, as it batp b~n pere refolbeb, in an ~ffault, ])atter~ ani) 3!mp~t:: 
ronment; if be juftifies rpc imp~tronmenr tbe f,!me nap, p~ n[fils not to tralltrs t\Je 
ttme'.bEfo~e, bere be mas contJemnetl, an~ tn ClEJ~cuthm till be patl) tbe 28 I. ab'fque 
hoc tbat culpable, after tpe fame ilap (m,)tcp be 1ufhfpetl) o~ in an~ ot~er place, out 

(If 
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tf[b~nnerp ~ourr; ~lro pe nrella not to trabers fpe place, as appears bp 21 H. 
6. tul. 8. and ,7 H, 6. tnpere a [peetuU 3lumficarion tn one Iltouiup, \>e is not to 21 H.6. f.~. 
trauers furtper; atfo rt)e point of fpe trabers, is but matter of f(J~me, as it roBS 37 fl. 6. 
refulbeO 4 Eliz. 10 one BllllHS cafe, an'Q tpe Jl.aro tuill tnten'O CrJarletqn to be b:litpitl 
tlJt ~tanncrp; [0 t\Jat tbe plea tn )Barre pere is goon, anb tbe ilDemurrtr is generaU, 
witpout cauff Q)ewetJ. . 

Haugbton J JttlCt', m:.\)e place \xllJere tbe <ltourt was, is Cnarlecon, ()~ ChaitertoJ1, 
ann pour 3lulitficatlon ts 10caH, (5.) at Ailibel IO:', ann [0 not gootJ. ' 

DJddendge· J llbce. ptou ougpt to \Jabe faiO, in rour trabers,. abfque hoc, 
tpat PQU were Rutlrp at Char/tOil, o~ tn anp otber place, extra JUlfdic1ionem cu-
na: Scannellz, ~ou. "a~e an(wertil t\Je firft £1ception wdl, fo~ bp 2 ~ Affifar. fol. 22 AffiCar. i 
69. placito 60. lomttpmg oilg\>t to be offere'O, to mahe an a(f~ult, roO~b.G rom not 99. placito 
bee It; t\>ere l\>e \Jolt'ling up of a 'att\>et was an alTaulr; no~ a comman'O to one to 60. 
babe tnm tmp~tronel), t~e £~ceptton to tb~ llrabers, ro~ tpe time, is'roeU anfwere'O, 
but not fo~ tpe place) ann fo~ t\Jill caufe, tbe trabers, as ben~ it is r6lien, is not 
gooll. 

Croke JLlfiice. Xls touc~ing t~e plate, wpetper tbe fa~e be \'DUbin t\)e luriftJic< 
lion of tpe ~tanner~ (Jtourt, O;t o~t (If it, non (oonat cutia', fo t\>e 4tourt at t~fs timt 
flimEll to be aU of opinion, tbat tbe trabers \>ere was not goon, becaufe \)e t\ltre: 
tn an(wers notbing to Chad ton; t\>e place, ropeu. . 

Doddendge. ~t ougbt not \>tre, to trabers t\>e ttme befo:e, anb notwitbftanbin~ 
tbis e~ctption, t~e trabers is goon; but not f~ t\)e otper befect in it ;. ~n'O fo tpis 
([:aufe was bp tbe ~ourt at\joumel) till tpe ne~t iIerme, fo~ t\>e Werenbanrt,btn tel 
lYew better (Jtaufe, o~ 3lutlgement to be giben fo~ t\>e 10latnutr~. I.. / 
. ~fterwarns (S) Tern:in. Mich. 13 J ac. B. It 1pis matter bJas nlQbell a" 
~~ -

,I Croke JLlfiice ;IDtman~e'O ropetber Charlton, tbe place of tbe 31mp~ifonm£nt, 
be rott\>tn tbe 31uriflltction of tbe ~tannerJ!~ . . 

Doddendge .. lOp tl)i6 plEa \>ere, It 'Ootp not appeare, ropttper tpis place be 
tull\>tn, ()1- wHbout tbe fame., . ' 

Haughton.~oU \>abe \>ere an(were'O, b~ne, but not plere, tbe trerpafs is fali) 
tn t\>e 14Dedaratlon, 'to be atCharlton; no anftoff is \>ere mane, as to tbis, ann we 
cannot imow, un1ers tbe fame be rpectaUp tYewe'O unto vs bp \>tm, bp \>is ~lea b:l\)ere 
rpti CharIton ill. Alhberton ia Inti) to be b:lttl)tn t\>e Scannety, no goon auftner bp 
ibis plea is bere mailt to t\>ts WecIararton. !as to tbe repugnanc~ aUebge'O', tbis 
is not materiall, ~ere monep'is fo be pain, but t\>ts is no part of tpe t"erpars, rt is 
not comp~e\>ennei) rott\>in tbe matter of tpe 3lmp~t[onmenr; bere ts a goon 3!ufttfica= 
tton (If rpe tmp~ironmer t. . 

DoddetieJ gee m:.be trabers \>ere is not goob, fo~ bl? t\>i! it bot\> not appeal', bJpat 
tbe 3ludf'Oittton oft\>e Srann~ry <ltourt is, rro~ bow farre t\>e fame 'Ootp eJtenb it felf', 
t\>e trerpafs \>ere, fo~ tbe '31mp~tronment, is IBtO to be at Chatlecon; be pleabs II 
(uite betwren tbe @laintiffe,an'O anot\>er in Albberton, tbat ti)e @laintiff'e, tn tl)e fuite 
tbrre, roBS conOemnetJ, anll imp~if(Jmb, untill be pain tbe bebt anO fine tDttb a tra: 
tiers, lbfque hoc, tbat be \:Dns guUtp, alibi, extra Curiam of tpe Stanneries ; t\>ts is not 
gooh. jfo~ hp t\>ts plea, in tUhl manner, abfque hoc, tbat be was gufltp in Bnp place, 
in Comitam Devon. out of tpe jlurifOictfori of t\Je ~ourt of ~tannerpes, bI! t\Jill it 
'Ootb not at aU appeare unto us, tnpetper Chaleton be roitbin, o~ (lut of t\)e ~tanne. 
rp; anb if f: be witpfn tbe fame, tben bere is 110 anftner bp t\>is plea untotpis, ann 
tbtrefo~e t\)e plEa not gool); ot\>erlnife tt woulil be, if t\>1S bz out of tbe ~tannerFeB ; 
but t\>ts i\l alrogttber uncertalne; if be pleal:JS No, culp. to tbe tmp~lfonmetlt, \>e 
1l)all not tben plfall to tbe jYirle; otperwtfe it is, w\>ere be pleabs Non culp. anti 
juftlfieG tbe 3!mp~lfonm£nt; tpere be is to anftner to t\>e jfine, fo~ tIje jlmp~tron~ 
ment is fo~ tbe fine: £0 ro\Jrre be mahes a fpeciall juftifirattoFl~ tpere be oug\>t af; 
fo, to anf\u'er to tbe fine, ann fo f~ tbe 'Offference. . 

Croke. !J.grreb ~erein, t~at t\>e t[rabzfS perc is not goob, f(l~ tyrre is no an .. 
fl)'lF! 



.3 28 Termin. Hitldr. 1:2 Jac: Part II. 
. 

rime berf matlf ttl? rpis unto tbt 31mp~trilnmel'lt at Charleton: but as to tJ)e matter 
of repugnancp, t\)tre is none pen. . 

Coria. m:~t tnbole ~ourt(abfent COke chief Juflice,) allrltll\lereincleilt1Ffo~ tbe 
Judgement rf«r'OU afo~efaib; tbl:1t tbe plea, anll trabers bere is not gooll; anll fo b! 11Je rul~ 
given for the of t~f €.l}Urt, 3\utlgement \nas giben fo~ tbe Platntilfe. 
IJlaintiffe, 
per .curiam. 

[hune Plaintiff, againfi Piatt, one of 

the Sheriffs of L O. N DON, 

Defendant. 

An ACtion I.f an ~ton of falfe 3!mp~tronment, rte ~tfenllant notp. ;uatfp; aRb fo~ ~ia 
;or \falfe juftlficarfon ll)ebut1), t~at one Henry Clare, 4- Februarijt was commfttdl to tile 
m~~~l on- 4Counter in Wo:)dHreer, anb being tn ~~tron, nJane an efcape ; tbat tbe D>efenilant, 
J Ro: r. 231. being ~btrilfe, matJe purcutte af~et ptm, anI) in. tbis purCuitt be !lib mitt \tlttb tbe 

tt'latnttff'e in oC'Cturno tempore, Clfca horam Donam, tna~tng, mba ufeb ~tm unbe= 
.centlv~gtbjng \lim undbUl tno~tJ&; indeceIlter fe gefferit, opPIobr~ofa ,verba dedit, 
& detruht ad murum; anb tperefo~e be IlttJ take btm, anb fo~ tprs nlll tmp~fCot1 
pim; anll fo Ilotp iullif!?! to tbis j!\iea, attn ;ufttfication, !be ~Iatnttffe bemurreb 
in )la\tl. I' 

Brifcoe, fo~ tbe ~laintilfe. m:bat t~ts l.01ea, anll ;ufiification ~f tpe !i>efenbant, 
is not gootJ. !3a to t~e matter of tbe jullificatlon, t\1t& tells up!)n tbe power, anb 
~utl)o-~itp of tbe ~berift'e of London. 3It appeares b!? 42 AtIliar. placito). tbat 
a ~ommittton, being to take a malT, anb bis goobS \tIUpout anp enbitement, o~ fuite 

:I~~~r~~. of tbe partp; o~of otper p~ocelft, IS lUltlinll tbe JLa~, anll Clarkes cafe, Coke 5-
co~ s. pars pars. fol. 64. 3\n a falfe 31mp~tronmenr, tbe ~efenl.lant Juftifpetl, upon itO ~~bfmmre 
fol. 64. fo~ Non-payment of an ~(fetTement, tpts jullification \lelll not gooll, aub tbe fll)~ilt= 
ClarJ;:.escafe. nance to be agafntl )labJ, againft tbe ~tatutt of Magna Charta, capire 29. Nullus 
Sta~~f Mag. Jiber homo itriprifonerur', \tIbfcb 21ct bat\l blin confirmet'l, anO etlablif1)eil aboue 
:c. arta. 30 times: gs toucbing tbe ~utbo~itp of t\le Jilbedffe of London, to tmp~tron, It 
F. N. B. title appeares bp F. N. B. in \lis title of Wlthemam, anil Coke 8. pars. fol. 60,61. In 
Withernam. Beecnels cafe, bJpere a man fl)aU be. tmp~iroJ1eO, ~nb bJ,bere not. 2 H.4. fol. 24. 
~lke 8. pars, anll tbe RepiHer, fol. ~7' ~pon a J u(hdes,.o~ a Nauvo bdoendo, to tbe ~berilf, be is 
~~.60, 6r. not to imp~lfon. ;ff!o-lmp&lfon.mtnt to be, butbp a .llI:ourt of JLteco~~, tbtJLawllitl not 
Stat. of Weft. Uhe of tbe ~:natute of WellmmO:er the ,firft, caplfe I). ,of 3imp~tfonment to be bp 
&e. tbe ~\>eriff, tbe Came \tIas reflratnetJ, but to be tnllicten befo~e btm ; orber JgtatutfS 
Stat. of 28 E. mane to tpis purpofe, as 28 E. ~. cap. 3. & I E. 4. capite 2. tbat tpe ~bertff not to 
;·E~a~~: .. 2. babe pomer of bis obJn autbo~trp to imp~ffon one, anll bp tbe ~tatute of 1. Mariz, 
I Ma:ilF. ~~p. ca.pire 8. tbe ~berlfr is not to ~tt, o~ no anp tprn~ as. a 3\u~lce of ~f~ce; ani) in 
8. Fllz. Nar• Bre. fo1. 80. A. E. & fol. 81. A. C. D. In hIS Wnr De fe,umace pacis ,. 
Fit. Nat. Br. to tbe ~perllfe, O~ to t\le 3\ullices of 10eace; tbtB is bp ~ratute ILabJ ; but tbe power 
~ck of tbe ~beriff fs flUall at tbe €ommon Jl.aw; tIS to tbe arretUng of one, anti IT" 
fo1. :04 :~~s . .ftratntng \lim of \lts tibertp; bere it ts faill, tbat ~e bJas a ~ig~t:\tIaIker, anI) t\lat it 
4 H. ,: fol.2. toas Circa boram nonam; Yonges cafe Coke 4· pars. fot. 40. in an3\nbictment, t1Je 
s H. ,. fol. ,. (l:roake lain to be circiter pedlls, aull In Mllrgal's appeaJe, circa. boram, an;UbJId) 
Stat. of Win- not goon, fo~ t~e uncertaintt? tn it, b~ 4 H. 7· tol. 2. and 5 H. 7. fol. S. tpe bJatt\) 
cbefi~r. to arrcft ~tgbt=bJalkers, tbeJ? are to be appotnrell, anti t\lts is grountJeO upon tb~ 
Ig E.I. C.12. ~tatute of WincheHer, '13 F. l. capi:e t z. mbtc11 g-tbes Imtyo~tr!? to tp&aIailatt~ fo 
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to 1)0, but not to rpe ~yerfff'e: as to tbe mlsbepabiours allel:lgeb agalnfi Vim, lpefe 
art, laib to be general) anb particular. £!DnE', becHufe pe lltb unllecrntlp Uff ~tm, anll 
becaufe pe gab~ ptm unbeetnt anb uncibUl blo~tlS; bur 110tp nor fl}ebl tpe manner 
pow in particular, ann tpe arourr is not to tahe hnobJleiJge of Ipts, as H appei:lrfS~ 
CJke 5. pan. fo1. )I. In Specots ca{e, a~d Coke 8. pars. tol. 68. 1D Tr,ollops cale, t~€ Coke ~ p~rsp 
~ourt IS nor to gtbe crenencc to rncertamUcs, not ro tpe lBJil)op, to PIS general certl: fol. 51, Ike. 
ftcailon, tpat a partl? p~efenttb dt fchllmarlc~s inv;!ceratus, or ~[Jminofus, no~ to tpe 
like return of tpt ~perljff, as to tpc particular mffllemeanQur pere aUengl?tl againfi 
yim; tpat pe tp&uft ~im to tpt tnall, det!1~fit ad murum, be mtgyt i:lo tpis, cafually , 
m[ciemer, ann bp compulfion; fo tpat tplS \nas no caufe of tmp~tronment pe botb 
not pere fap, tbat pe oill tbis b)tlUngIp; tbis is a Wlea in barre, 1.112 bJa~ of 3Iu11t: 
ticadon, ani) t\)is fi)aU not be mabe goob bp ImpUcation. S H. 7. fol. 6. t})ere a ~on< 
fiable pleatls in )l?arrf, bp tnllP of jutltfication of an imp~tfonm£nt; fo~ an a(tault 
malle upon ytm,if vpon tbis ll)ook of S H. 7. a ~periff map imp~ifon one, fOt an af~ s H. ,. (01,6'. 
fault maDe upon pim, ~e oug})t t})en to imp~tfon pim, fo~ t})e b~eac}) of t~e peace, tf 
it be fo~ a particular mtri)emeano~, tlone unto bimfelf,non definitur in jure,J)otn lon!I 
ye ougpt to imp~iron pim fo~ t})1S. flDtpertntfe,wpere it is fo~ ~tgpt:tnaUting,o~ fo~ 
tJ)e b~eacp of rpe 10eace. 

Coventry fo; tJ)e m>efentmnt, tbe 31tdtlficaUon \)ert is-goob, botp fo& tbe manner 
antJ matter of it; as to t~e e~(eptions taken, to tpc manner of t~e iuUtficattol1, it is 
q,etnell tpat Henry Clare was committeb to tpe <\tounter in Wood-fheet, t\>at be 

,maDe an ercape; tyat tpe BDefenbant befog ~pertlf~, maDe purruite after pim, ann 
btll mlit \llitp tbe ~laintiff'e, pra:ditt. tempore quo [upponitnl'; imprifonamen
tum pra:dictum fieri, being tpe fame fourtb blip of February, on wJ)icp be e!capeD , 
anb at ttJt fame-time, lpe purfuft was, all being Mne upon one anb tpc fame lIap, fo 
tl1ftt tpere is no repugnancp in tpe WIea; it is not raj~ tempore quo faCtum, fed 
quo fupponitur, anll aifo tbis is but matter of tnbucemmr to tpe jufitfication, anb 
tJ)erefo~t, \n~etper fpts be BOOb, o~ not, ts nof materiaU, if pe pal) not ret fo~t\l tptS 
(JccaflOn/it tooulb not purr tpe ;utlification, being tpe fubfiRncf of bis }!:llea, tn~tcp 
was, rbat be betng ~perifft, anb t~ere p&£fent, (pe J»lainttffe toas tuanb~tng, off'er# 
etl UUCtUIU carriage to\llarbs \lim, anb gibing ~im ill wo~tlliJ; anb' tl)tlllgb tbis be 
lalb [0 be, circa horam nonam, pet lap aU tpe ~lea togetper, ani) it appears, tpat tpe 
~latnttffe mas tn tpe ftl'f£'t, in flo&umo tempore, mpen t~ts affront was 1bu3 of. 
fereD unto pim. 2ls to tbe matttr of tpe liuftificatwn, t\>ere ts noqudUon, but at 
tbe (ltommon lLaw, a ~periff' map commit anp ont fo~ tpe b~-eatp of tpe j@leace; 
it appears b! Fllz. Nat. Boe. foJ. 81+ tpat tye ~ptriff ~llt\l Cufiodiam Comita-
tus, anb tyerero~e fo~ caufe, ye map commit. J 2 H. 7. 101• 17. b. bp tje ~ommoll: 12 It 7 foi
law, fye ~perifft is con[ervaror pacis, anb tperefo~e Firzherbert makes it a que: 11. " • 
fiton, b.lpetper pe 8j6ulb binb bim bp 1atCogni~Bnce., o~ lip flDbUgation; anl) no ~tt 
of @arliament mane to tpe contran" to mellble wtt1J ~pertffEs tunl£s; a~ tpe Statute of 
~tatute of I Maria: capite 8. bot~ nor take aroil!? 6t1p potner from tpe ~~ertff, bp I Marii£.cap~ 
tn~tcb ftatutr, tf pe was in ~ommilfton of tpe ~face bffo~e, be is to fo&bear tbe 8. 
~~ecution of \lis ~ommilfion f~ tbe ~eace, fO long as bt is ~\Jertffe, but J)e is not 
to fo~bear tbe t~tcution of t\lat \»\ltcb fs committfb unto \)im fo& tpe ~Otil1" 
tp, as to rpe cllufesl)ere fet f0~t\> fo1- bts cnmmitment. ,I. ~e was a bag rant. 
4 H. 7. ~bzrJ? man cannot commit a bagrant, but bp tbe ([ommon }law, befo~e 
tpe ~ratute of Wincbefler, certain aDffictts \nere appointeb, fo~ to twe lbis; but 
bJatcpmen httrt not befo~e, in11) tperefo&e tpep beril1e tpeir autpo~jtl? fro-m t\):e 
fame !act : tP1S ~tatute botb enlarge tpe ~ommon lat» , but h'las alro a b~eacb 
of tpt ~eace, tn\Jtcp was cBufe fuffident fo& commitment; airo bere is furtper fet 
fo~tb a btolence off'zretl tomarbs tbe ~b£riff bimfetf, (S.) quod detrufit ad muium, bp 
S H. 7. fol. 6. a <lronftable _ mat? commit one fo~ b~e8c\l of tbe ~ace, upon bi~ 
f£lf, a fcrriori, tpc ~periff map fo boe. 3lt is 5:])biecteb , 1J[.~at it ts not pert 
Jaib, tbat pe bil) tphl' volenter, ann pe mtgbt bo it (igooranter ) but tf}is is 
rufffctentl~ p~obeb to be Co b~ all tbe tn(J~l:IS ufeb againft \lim, hems lain aito" . 
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gerper. I·lPe gabe \Jim ill wo~lJs, anll afterwarns pe tb~uft pim up agatnft tpe blall; 
ani) tber(fo~e of mcdrltp, r\Jts mutt be bone biolentlp; anb fo tbe ~pertff£ pab !l(OO 
potner, anI) autpo~:tP, fo~ tpta.Xlct of biolence to ((Jmmtr pim. -

Cloke J Llfl:ice. amirpOut aU quettton, fPC ~ptriffe parb pOWEr to commit, efl: cu
fios, & con[CfVator pacis, if contrarp to tpe ~tature of North rn pton, be fliS anp (joe 
to carrp weapons in rbe ~igb:'roap, 10 t~rrorem pop_:li regis; pe ougbt to take I)rm, 
anti arrett btm, notwit\Hiantling pe tlotb nor b&eak rbe Weace in bis p&ef£l1ce. lt 'Was 

The Statute tbe 6j!)ajo~ of B lri1:ables cafe, wpo bib commit om', anb jufitfi~b tbe fame tn an Qlttt= 
of Northampe on b&oug1)t agatnft \Jtm, fo& a falfe tmp~ironmEnr, fo& tbat be tltn misbebal1e bimfdf 
Ion. to\narbs pim, bp ill wo~'Os, anO otpertntCe; If be pall Iatl) tbts to ~abe bwn llone, 

roben be roas tn t~e t1£cution of pis SDfftre, rbis pall bEfn goob; but tpls appeanb 
to be, wpm be was plapinll at Eables, anti becf(ufe be {~en callen bim fool, be bib 
tomm!t btm, anll [0 jufitfpell, tut PIS jullification bElt! nor goO!), tpe commitment b1! 
pim being fo~ tbis (lIufe, anb tn Ibis manner, pere tris raib, iCldec~nt':r fe geflir ; op
probliofa velba dedit, &. derrufit ad murum : butut l:J,otP t:l0t fap, tl)at 11>ls was fo none 
v,olemer : anb ropetper tpis11)all not be [0 no\tllntenllti.l to be fo i)one, laping all 
togetber. ',' 

Hl~lEhton J ufi:ce. 31t is not ~ert laill to be bone conttmptuoufip, & v;olenter, nee 
contra pacem; \)£,1'£ be Iltl) abfolutelp taite upon pim to commltbim, fo~ tbis pis ill 
rarrhlge towarbs bim, map ~e be bp tpe ~periffc commiU£b ,m~tre t~ere is no= 
tl)ing 'bp~tm none, agalnft tpe ~ellee, tbis to be upon fufpitron. 

Dooderidge J uflice. 'SLap aU tpe roo~tJs pere togttper ~ bere wants contra pJcem, 
&. contemptuofe, but if \)e gtbes bim uobeeent fpffcpes, anb lSotp tb~ft btm up B= 
gaitltt tpe roall, tn tpe ntg\)t,tbts notb argue, ann impIp a contempt, anll tbis!act pur~ 
ruing to be cottttmptuoufip bone. 3lt fs not \)ere alletlgeb, rpar pe nrll tbis (fciens) 
hnoroing bim to be tbe ~periffe. jfo~ tpfs be committell btm to t~e I[ounter, fo; 
tpis commftment, tpe Xlttion b~ougbt, anll tpe 3lufiification matle. :rte (/:ourt all= 
brfeb tpe partt£s to enb tpis matter betwffn tpemfelbes, ann fo ttlitpout anp ,furt~fE 
opinion gtben, tbis matter was a'tljourneb unto anotber tIme. ' 

~fttrmllrbS (S) Termino Mich. 13 Jac. B. R. tbis matter was mobeb again, 
Term. Mich. anb 4 H. 7' foJ. 2.' S H. 7- fol. 5 &. 6. citeb fo~ tbe arrefttng of jIligpt=roal= 
13 Jac. B. R. hers. 
!~. 7. fol. 2. Coke chief J ufiice. Clare was bert a ~~tfoner tn t~ecufiobp of tbe ~be~iff, be: 
s H.,.fol.s,6. tng tn e~tcution, pe makes an efcape, tbe ~pertffe purfues btm, ann in tbls pur: 

rntte, be mltts witli tbe :@lainrtffe, wbo bot\) mirbemeane btmfrlf towarDS bim, in 
manner as befo~r, we ougbt bere to intenll, tpat be niO tbis maHcioufip, anI) it cannot 
be otper1tlife (ntenlldl, fo~ be gabe bim at tpe ben? urn un{ltmlp 1tIo~ns; anll tpis 
ibetnen bts fphin towarils btm, obviam dedir, be met bh~, & ipfurn, u{que ad murum 
detrufir, tbis ougbt not to be laiD, to be bone, vi & armis, In tpe )5ar, r\)fs nor CLirke
lJk~, tbe Uuw bere tmpltes tbis, tbat it tnas noue vi & armis, it is bere faill, tbat pe 
met bim & permulta verba incivilia dedit, [Upef quo, vicie( S eum vagantem, & ranto
pere male [ere geremem; propter malam gefiuram,'cepit & lmpri[or.avir; t\)ls 3iufif= 

s H. ,. fol. 6. ftcation is groll, fo~ ~agtftrates are not to be abureb bp anp one; S H. 7. ~o'. 6. eft 
confervator paci~, anb be ma!? arrtfi one, tbe ;a\lerfffe is callell Vicecomcs, becaure 
tpe Gl;arl at tbe firfi bab tbts power; no <!Carl tbere was befo~e t\)f' Il!:onqueft; 
but be \lab tbts at pJearure" ad volurtatem regis, but not to nefctnn, but af: 
terroar~s , wben bono..t bfn encreafe, Vicecomes WaS tben mabe ( id eft, vicem 
gerens, be batb cufiodiam ComitatUs, & cuftodiam gaola:; anb if be \)all not 
I;Jtre tail) bim bp tbe pwls, fo~ tbis bts til carriage totDartls b,im, pz pab not 
bone weB. 

§tbe blbole (!tourt clear of opirdon. tbat tb~ ilDef~nbant ban bone well bert, tI)at 
tbe 3!mp&ftonment was Jlltl, anlliawfull; anb tbe plea in ')Sarre, bp,fuap of lufii. 
Deatton, grob. 

Dodderidge. 3[bis is not to be fuffertb, fo~ one tbus to ;uftle an SDfficer (lUbe 
l1ling, being in CJE1ecutton of bls aDfftce, tf tptz ~ab b~n bp epanet', anb unhttningip, 
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be migbt babe pieabetJ t~is, if it bab been Co; but big not pleatling of it to be [0, 
fl)e1nS it to be otberwife, as Bratton ~brerbetp. . Bra91Jn. 

Coke. Aetus non faclt .reum lllli mens fit rea, it appear£s pla1nIl', tbat 
tbis b.1as tpus Mne bp btm, willmglp, anti of fet purp(lfe, to broiler bim, fn tbe pur., 
fu!t of biB efcap£il ~~ironer. . 

m:be \rIpole ~ourt 1nas clear of opinion fo~ tbe ~efenilant, tbat t\)1S illiea tn Judgment 
J5arre anb 31uftlfication 1nas gOO)), anb fo tbe mule of tbe 4tourt was, Q,lod qua:- qu?d q1!~retu 
1 ens Nil ca piat per billam. N,tl captat per 

Bereo! Plaintiff, againfi Vnderhill & Rochley 

Defendants. 

oIl/lim. . 

I~ an gction upon tpc at a fe, in tbe nature of a atonfpiracp, fo~ confpiriug to in: An! A~iob fi 
Ditt bim fo~ a jftlonp, fuppor~n to~be bone in WeH:bru~mi.dge, at Cnvcot ,HIs; rJo:a~u~~~~ 

,<IIlpon Non culp. pleailell, a <IIlertlrtt blas giben fo~ f~e ~larntrff.. a confpiracy, 
Paul Croke mobeil fo~ tpe EDefenl)ant in a:rrefi of 3!ullgment, tbat tbere blas a 

mUtrial, tbe venire facias being not well aWartlelJ, tbe jftionp fuppofetl to be in 
WeHbrumrnidge, at C ,wear JpUls; at S:afford f(lffiies [be 3!nnittment p~ef,rre'O to 
tbe <ID~anb lUll?, tllbo fountl an Ignoramus; tbe venire facias was, de Weflbrum
midge & Staff old ; tbls not gooD, fo~ tbat it ougbt to babe been aIfo 'of Cawcoc 
,tll, anb 1nbere [be jfelonp was fuppoCeb to be 110ne. 

Hen. Finch. I:be venire facias was 1nell a1nartlel:J, If fbe fame pab been of CIne 
£o\1)n lltO~e o~ lefs, it ball not tben been goon! ]t is trut, anb not to be benieil, 
tbat tbe venire facias ougbt to purfue tbe caufe of ~ttrgn; it is Jaitl, tbat Roehley, 
one of tbe IDefenbants, nitl rnalitiofe p~orecute bim at Stafford, anti b~ougbt btm 
befo~t tbt 3\uftices at Weftblllmmidge, Et crimen Feloni;r, & Burglatix, el impo
fuit (ubi revera nulla Felonia, nee BllrgIaria faeta fuit) & IDaliriofe procuravit ipfum 
to be fdrreftetl anti 3!mp~ironeil; tbat be pleabeb Non culp. anl) it b:Jas founl) fo; 
ptm, anb fo tbe SLrpaf goon, tbz venire facias well ab:Jari)en) ann 3!ubgment ougbt 
to be gibrn fo~ tpe ~Iatnttff. i 

Croke Jufiice. ilLbe I)ifference blill be tbis, aralibere a jf,lonv toas ilone, rever~, 
anll blbere not, if it be a mere faffe 5!lIegation, anti no jfelon~ bone, pet Cucb a 
matter is Iaitl to ~is cbarge, Bnll ~e acquttteO, tbere tbis ~ttion bJen Itefb fo~ bim 
agBtnfi fueb a W~orecuto~; but otber1ntfe tt tutu be, tobert in faCto, & in veritate, 
fucb a felon!? 1nas bone tbere, Bntl tbis lain to bis (barge, anD be of tl)ts acquUteo, 
\le Q,JaU not fo~ tbis :@~orecutton babe tbis ~ttfon, becaufe tbis is in atlbancemrnt 
of 3!ufltCt, anti fo~ tpe finlling out anti ilue puntfi)tng of 9Dffentlers : £Is to tbe ve
nire facias, bere are one1p two material places larll, Bbetber adtllnc & ibIdem; 
1l)aU babe reference to Stafford,Wefibrummidge, o~ to tbe otbet: m:b~e? tbings are 
nametl in tbe ~ecIaratton, anll are fo lail) to be mffterial. 

I. Crimen Felonix impo[uit. 
2. 10~ocuretl biOI to be arrefiell. 
3. 1lrbe 3!nblttment p~eferreb at Stafford. 
3!f tbe tbirb bere be mate~ial, tJJen tbe venire facias is not well anmrbeb; tbe 

acquitaI bere is b.ut matter of fo~m, pou ougbt bere to make t~e arreft to be at 
"VeObrummidge, o~ el re pou will be too fl)o~t. 

Dodderidge Jufiice. 23 Martii, 9 Jaco apud WeHbrummidge, Cl'imen Feio
nia', eidem Richardo impo[u:r, ac ipfum, &e. caufel) to be arrefteb, tbis 1nas aU 
ilt WeflbruOlmidge, & ad tunc , & ibid;m ducit, befo?-e a 3!ufttce; t~ls to be at 
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Wdlbr1:1tl1midge, fo tpat lnpere ~e caurell ~tm arrefiari, t~itper be caufel) ~'tm to be 
b~ougbt, tPls being all, anll rbe fame fentence, tutrpout anp periol), unttll after 
tpe b~ingtng; anll tpis tno&ll (ac) llotp couple tpe arrefi ro be at WeHbrummiJge ; 
fpe venire facias pere blas of WeObrummidge anll of Stafford', anb as it was 
urgell, norping laill to be at Stafford) but onelp tbe erbtbfttng of tbe JBill of 31n: 
iltttmmr unto tpe <tt)~ann31ure tbere, upon w~tcp tpC!? founb an Ignoramus; tbis 
fs tpe cbiefrtl lloubt, ttlbetper r~is venire facias be tnell a'onrrlleb, o~ not, tbe fame 
befng of Weftbrllmmidge anll of Srafford: 31t is lail), tbat procuravir to' be tm: 
p&ifonell, tbis goes to Wefibrummidge, tpat pe cntrell into a lftecogniiance to ap: 
pear at Scafford, at tpe neJt </E)aoi=oeltberp; rpat tbere perfonalicer apparuit, ~e 
nib erpib!t bis :l5tU tpere, anll rbere be took a falfe EDatb, anb tphI pc bill at 
scafford. . 

Haughton J ufiice. itbe ~Jceptlort to tpe place is well anfwerell, if tpc ~£CltI= 
ration llotp not contain in it fome otfc:nce bone at Stafford, tpen t~e venire f~cias a= 
bJarllell de S:affJrd, is tlot gool); but it is laiD, tpat tpere malitiofe exhibuit quar.
dam billam lndicbme,nti apud Stafford, fo tpat bere is an offence tbere larb to be; 
rbis is tpe mtltter, in. rega~b tbat be blas b,efo~~ bount'! b~ ~ts ~a:tp to no rpis, 
anti tberffo~e urgell, tpat rbrs 11)aU not be fatn to be tlone bp brm, malaiofe. 

D; dderidge. 31fnotbing ball been b)? bim none at Stafford, but t1)at toptcp pe 
tnas befo~e bounll to lloe bp tpe lLabl, tpen tbe venire being awarbell de S:aftord is 
not tnell anmrllell; tbe laecogni~ance Was onti!? fo~ bfm to appear at tbe ~rsir£s, 
anb rpere to anf~er to fucb matters as 11)oulll be laib to pis cbarge, but orber mat= 
ter was rpe.r.tbone\at tbilt time bp tbe 3lJ)efenllant, fo~ be tlttJ not oneil? t~ere p~efet 
bls 15ill ~ 3!n'Oittm~nt to tpe <I5~anll 3!Ufl?, but be llill a1ro tbere take a faIft 1lDatp 

Judgment againfi ~tm, but tl1e 31urpllill not beltebz bim; anll fo fo~ tpis caufe tte venire fa
giv~n .for the cias \tlau tutU awarbeb, anll tpe otper place not material; anll tberefo~e bp- tpc 
Plaintiff. Janie of tpe €ourt, 31ullgment \nas gibeR fo~ tpe lDlainrtff. 

Everard Plaintiff, againft Hopkins 

Defendant. 

A fpedal I.ffi a fptcial ~ttion upon t~8 4rare, tbe 19lairftitt in bIs ~etlaratt(Jn i1)ews, t\lat 
ACtion upon tbe i\Defenbant being a common (Jtpprurgeon, \Jall unllertaken tbe cure of bis 
the ca(e. (~rbanr, betng purt tuir\) a ~art=blb~l, peQJebls farrper, tbat be \nas not ondp 
!:o. Rep. carders of tbe clture (~e being bp p~omi[e anti agr~ment betwlin tpem, to babe s. 
I rt~. Ab!. Marks fo& tpe fame ~ure) but be, batl alfo appltell un\npolfome tIJl)elltctnell, anti Wit\) 
88,96. tbem \Jail put bhn to mo~t pam, per qllod fervicium fuum amifit, per fpatillm of 

one w\)ole peu; un~e aEtlO. S1C\)e ®efmtmnt bp 19lea fattp, tbat true it is pe patr 
agne'O witp tpe :@lalntlfffo~ S ~arhs; (fUll tbat after tvis, tbe ll'latnttff' pimfdf 
ball tltfcbargen \Jtm, of anll from t~e faib elture, but fart\Jer faUb, tbat befo3e tbis 
llifcbarge (S) 2S Decembris 9 J ac. be bab appltell unto bim gooll anI) tllpolfom 
~ellicinfs, anti fo tleman'Os 3lullgment of fpe (!tourt. mIpon tbis 18lea in J5arres 
tpe @hIintlffllemurrs in Jl.atn, fpe ilDefenbanr joins tn :IDemurrrr. 

George Croke fo~ tbe ~Iainttff, tbat tbis t01ea in lOarre is not gOOIl; tpe actton, 
is an aetton upon rbe (!tafe agatnfi a ,!1urgeon, fo~ applping of unblbolrom ~ent: 
dnes unto tbe blounlls of PIS patirnt; tbe ilDefenllant tn anrtner to tbis fmtb' tbat 
pe barb applpeb \nbolfome ~ellicinfs; tlJis ts nO I.91ea, bp 48 E. 3' fol.6. tbere 

an 
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an SIttionof BLrerpafs upon tbe tafe hHIS b~ougN agafnfi one,tnpo tooh upon ,bl:n 
to 'cure tpe ~latn ttff' of a blonnb, but ilib nor: anti B;'ook nrle Action upo:J the calc 48 E. 3' ,£ 6, 
plilcitb 2~. out of 48E. 3. fol. 6. b. if a ;i7mttl> ilo p~tck mp ltlo~re tn QJotn,n, an Bro,ok TItle 
~ttkin upori. tbtctate Herl> fo~ tpiS; anb tf a ~rntrp no b?arranr mp, bo~re, to' ture ~l~I~~reUpon 
lJiltt, anti tlotp not, an ~(tton upon tpe Iltafe Itetp fo~ tpts, otperttJlfe it IS 1nf)zre pl. 24. 
))e not\> wpat pt can,witpout an~ fuep warrantp; to tpis purpore is 46 E. 3' fd. 46 E. 3· toY. 
19:'a~ an ~ctton of l[rtfpafs upon tpe <!tafe b~ougpt agatnfta ~mtn) , anil fo IS J9· a 8c Fm:. 
Fitz. Nar. Bre. to1.94' D. anb tpe olll li>ook o~ ®nrrtes, s:tcle ~ctfon upon tbe i~tD~re·ci~ 
~are, fOI. 2. ban' Xlction upon tbe Iltafe agatnft a 15arber, fo~ barbing of pim B~ok of Ell
negl~enter & inar,tlficia1i rer, anti tbe oU) 15rok (If <!I;ntries, srttle Phyficia [1S ~ml) trie~, f. 2. 

(;hyiurgeons, foJ.463. placito 1,2,3, 4. an ~ct(on upon tbe ~afe agatnn a ~bp: ACtion upon 
turgeon fo~ untlerrahtng of a <n::ure, anti not perfo~mtng of it; tpe ~ctton bere G: the cafe) &c, 
gatrt~blm is, fo~ bra ~egltgenre in tpc <lture, ann alfo fo~ bis appiping of un" 
tillio~rome SWetlicines; pis ~lea to tbis is, tvat be batb appIteD blpolfome ~ei)t= 
dn~s, wpieb ts'no ~lea at all; but be ougpt bere to babe pleaOetJ Non culp • 
. f 'Whitlock fo~ fbe in)efenbant, tbat tbe ~Iea bere is gooO; pere fs fRin ngafntl bfm 
crimen ignavi;:r, & crimen ver~~ti;:r. ~too tbin~s are menti(meb 111 tpis iiDecfara= 
~iotJ, tf t\)ts gne plea notp blttare tbe ilDeclaraho11 I,n botb potnts, tbcn tI)ls ltllfa 
lDill be gcob; it be ban pere taken a !Il:rabers, bmp an abfque hoc, tbls ban ba n 
goon; but tbis ~leti, as tt is, noll> gibe a/uU anfrofr to aU rUe matters in tbe iIDe= . . 
tiarattorr, ann tDbere a lBlea ts ratlsfatto~p, tpere, nf£Os no llLrabers; as in 9 E. 4. 9 E. 4· f'3 6.b 
f!. 36. b wbere tt i,s faill, tbat tnpen t\le i[~nant~ pleat! in rbe ~£gatib~, ant! con= 
tran? to tPt ataJIrtt b~ougpt agatnft tpcm, it tS fufflctmt fo~ fpe otper to maintain !Jis 
iliaiJrtt; tpat tpe!? were S:enants, as tbe Brit fuppores, h'lbE'rC rbep pleal) N,l[l tenllre; 
as 'to tbe otper m~tter, be pleans tpat p~ t;on~lnuetJ tbe~b!?rur!!erp untHf tlJat:25 De-
(~mb. be tDas tltfcpargeb of tbe fame bp tpe Wlalnt:ff'; tpts ntfCY,Clrge bfing bp bJo~t!., 
is a gO(JtI Ilffcbarge, anti tbts appears tip 18 E. 4, ,.8. b wp$re a (['al'pentet tutl IS-E. 4.f.8.b 
t'Obenant to buill) a fUfi'icient botlfe, of a crrfa::tt lengtb anti brertrf), anti to pabt 
pro labore fllO 10 I. afrerwarbs be tnouln nor fuffer bim to ml:1Ee t~ts, but comman: 
lle~ bim to t\)e (ontrarp, ann fo bifc\)argel) p' m; tnh1J tl)i.~ n!Jfe£s 19 E. 4. f. 2. b 19 E. 4. f.2.h 
t\)a£ fueb a bHc\Jarge is' goob b\? toO&il; ann fo ~cre h~ t\)is <!Cafe; ~to tpe ®erla:: 
riltion \lere is not gOOf); ti)ls Xittion bot\) not Hz £0& tpe ~after, fo~ at tbis time 
t\)e ~erbant \11as nor able to \Joe i)!tn ferniee, being lame; am.l rbe r,onfib£mtlon bere 
is not tDelllail.'l; (~) S ~lIrlis to be palO, but no time HmttEll qUlndo to be paio, 
(but pofl:ea folven rl.) anO it !!.3 not {atll to be CLlm in(L~ reqL1i{1tus, anti if tpere be mJ 
remetlp fo~ btm) to come bp t~ts) ·tpen tbfg is rw perfect contract; lIntl tpis appears 

'ill.' 14 H. 8. fol. 19,7-0 • in Wneelers cafe:, ro fl)ar be i£lpere h.1itpout remeni:', becBufe 14 H. 8. f.1o. 
tpat no time is brattetl, ropen \le q,oldl'J babe it; aIro tpe IDeclararton is contrabic. Wheler'j c~fe. 
tb~p, fo~ be is nor to babe tbe 5 €Warks untill ye patp curetl bim 1 .anil if be tJorp 
not cure bim, tpell be is not to !Jabe ft. . 
- m:o tpis it was anfbJerell, tvat tl)e ~lea in barre is batl, anil rbe iIDerlaration 

gootl, it is \lerelaitl, tpat be mas negUgrnt of t\Je cure, anb ban applfeo un1nbot:: 
fome metltcims, anll bere tbe jgllaintiffbail juft caufe of ~cttQl1. 15 Decemb. 9 J ae .. 
be agreell b:Jtrb \lim fo~ S $'@arks, poftea folvend. anti rl)ougp no time be itmitetl fo~ 
ti)e papment, pet fbis is to bz pain hlbm be barb wren bim, anti 1nbcn be pati) per: 
fetten t\JlS cure, be map tben pabe \lis ~ction upcn tpe Qtafe fo~ bis monel?; fo bere 
tbe 10Iatntlff batb iuft cffufe of ~ction fo~ tbe i1D£fenllffms neglect in tpe cure; anil 
rye iiDefentlant alfo batp goon remEtlp f(J~ tpc S ~arhs agrer/) to lae paitl vtm- bJpen 
J)e batp ftuifi)etl tbe <lture. . 
. Coke cblef J u{lice. 3ln tpe etp~dring of tpc <ltonfiileratfon, if tyere be a redp~o: 

cal p~omife latb, tpere neebs not in t\)t SDeclararton to be laitl t\)e papment of tbe 
monel?, no~ t?ct tbe time tnbtn tbe fame is to be paib, becaufe tbe iaro gibf~ tpe 
partp a rufi'fcrent Ja'emebp to recober piS monep agreetl to be pain, tnben be barb 
I)one tbat tnptcp on bls part is to be perfo~metl; ann fo~ befault of perfo~ma\lce, o~ 
fo~ negligence in tpe perf(J~manccJ an ~ictton upon tue ~are wdlliett) fo~ tpilJ, bnt 

~ f 2 if 
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if a p~omire lattl to be in t\1tl1 manner (S) t\)at tfpou 1.10 pap fo mucbunto me, 1 will 
t\1en Deliber unto pou fucb a l>~rre, bere pe o.ugbt to lap a rptc~al papment of tbe 
mone)?, o~ no Xictton fo~ not Deltberp of tpe l>o~re, but bere tn tbIs p~fncipal tafe It 
is lain to be pro &; in confideratione, of 5 Marks, tunc poflea folvend': pro, bere tpe 
~laintlff oug\)t to pabe laiD in faCto, tpat be ban PIltJ tJ)t money; tpis IS not to 
laID, ann tperefo~e as tbis 4Cafe bere is, tbis omifi'ton is an incurable fault. 3t ts 
alfo pere laiD, tpat pe ni'O applp, indebita & infalubria Medicina; fo~ tbis tpe SJ9after 
map babe an !actIon cleadp; but tpe ferlaant cannot babe an ~ttton upon tbts agrti; 
mem, but be map babe an xtctton upon t\)e care fo~ pis applptng of untllpolfome 
$1&ebtcints to ptm, 31t is confinerable, b>belber tpe ~at1er bere map pabe an ~ttf. on upo~ tbe <!tare, upon an !action of, tpe ~afe, t\)l,6 pe. map pabe, if t"e 'Bftf~ 
(eotJs pIS ~erbant to pap monep fo~ blm upon tpe penalt!? of a Jl)ontl; anD In pis 
tmlp a ~mjtp, in fi)oeing,' bOtp p~tch bls "o~fe, anb fo bp rearon of lbis l~e m~. 
nep is not paiD; tbts betng tpe ~erbants ~o~fe, be tl)1I11 babe an ~ctton upon tpe" 
\1I:afc fo~ p~ichtng of pts 'O~rt, anll tpe SFafier alro fl)all babebis Slttton upon tpe 
~are fo~ tpe fpecial wfong 1nptcp be barb rufiain,ll b~ tbts, bp tpe non=papment (if 
bis monep, occafiomn bp tbls; tbe pleaDtng pere is nor gooD, be migpt applp wpol= 
fome ant! unwbolr-ome ~ellictnes. 

Dodderid£e J~1Hice. lfa tbirll perron llo cballenge tbe~erbant of aoo/per, anb 
lip rearon of t~iS, tpe ~erbant keeps tpt ~oure, tpe tJl)after fi}aU not babe an xtttt= 
on upon tpe ~ar.; fo~ tbis, no~ pet fo~ l1anllerous wO~i)S rpohen to 1\)e ~erbanr. 

Coke agreEt) perein, 
Dodderidge agre~tJ tpe ~afe of p~fching tpe ~erbants 'o~re bp tpe .itmitb, going 

to pap ~one!? fo~ \)is t1J9afier; but in tbls p~inctpal ~are, bow can tpe mafier babe 
anp lletriment; (anll b:litbout rpis be cannot babe an xtttion,) bere tbe rerbant was 
lame, anll ul1ilble to Me bis mafier anp ferbicf, ann it is altogel'ber uncertain wben 

43 E.,. Fitz. be f!JaIl be cureD. 3 E. 3· Fitz. ':fitle Corone placitO 163. a. a Wbpfician to be pangrb 
titleCorone f(J~ apPlping of (onrnnplllppfick, b>itp an intent to batten tpe neatb of bis ~ati .. 
pl. 163' tnt; but 31 ))0 not rap, tpat tpfs is now }lab>, it was Co tben, wpen vohmtas pro 

faao waS ai)jutlgetJ. 
Coke. Med:camenta are of tp~ee Ilintls, (S) Medicamenta benedich, hlllfcb bo 

CUrt. 2. Sp:rabllia, bJpicp 00 p~(llong tbe ~ure, ibfre art batJ. 3. Medicamenca 
imperita,' tp:s is hlo~ft of all. 

Coke & Dl~dderidge'. 3lLpis is a gOOll (!tafe, anb hlo~tbp of confilleratio~ 
Coke. 3l ntber befo~e llin fee an £laion upon tbe ~afe upon an .9ttton on tpe drare; 
Croke JuHice. 3!f one 1)0 p~omtre anotber 10 I. fo~ to butte a 'ouf~, ~e fs not 

to babe tb!s monep patD pim unttIl be batb built tp€ 'oufe. . 
Coke llenietJ r\Jis; fo~ be is to babe bis mom~p befo~e) anll if ~e bo not buiIb tile 

ipoufe acco~brng to bis agreement, pe map I>abe ~ts ~ttton agatufi ptm, anll fo rt~ 
cober tJamages. 

Croke. 3lfa man fentls I>fs ~erbant upon a mefrage of f<tme importance, ano= 
tper babing biggelHI ~olt tn tye iprgb:wap, into hlbtcb tbe ~erbant faUs anll burts 
I)tmfelf, [0 tbat be cannot go anp fartl)er uponbts SJ9afirrs melTage,' be~e t\Je ~tr: 
bant fl)all pabe an xtttion upon t\Je ~afe fot tpis, anti tbe gpafier alfo tpaU babe 
bts Xlctlon. 

S:pe wbole ~ourt agreell tbis, anti .tbat fo bere is an ~ctton upon tbe ctrare upon 
an ~ttton on tbe ~afe; anO fa Uke~t~e tn t\Je (!taC~ of t\)e ~mitb, tnbere pe p~ich' 

The opinion tbe ~o~re of £be ~erbant bdng on blS ,ourn£p to pap monep fo~ bis ~afier, to Cabe 
of the Court tpe pmaitp of a lBonb; botb mafier ~ (,rbant map pabe rpetr feberal Sictions fo~ tpeit 
f?r the Plain- feberal w~ongs berebp rufiatnell. 
tlffJ but no m:be wbole <ltourt tnclinen to be of opinion fo~ tbe ~Iaintiff. tbat tpe Xlction was 
l~e~~~~~ed well b~ougbt, but tbe pleatJ,tng n~t gootJ t:l0~ fo~maJ, anti Co n'o 3!ullgmtnt giben in 
by agree- tbe ~are; anI) tpe r~me b~rng a1l1ournctJ, ~as not mobrtl ngain, but entltl> lip agnt-
mem. ment, as was concertl.rn. 
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I, .@anilttion(lfm:rerpars,foi an ~tTauIt, wountling, taking anb tmp~ironing, TrefpaCs io~ 
m:be SDtfenllant pleaba, quoad, Jpe alTlIult, ,anti \tlounbing Non calp. & quoad, ~~~~~r~:kY~~ 

tbe tahtng anb tpe imp~tror.ment be botp lUftlfp, bp fo~ct of a llImlarrant be pall from aod imprifo. 
t\Je JLo~b SJf)ajo~ of London, but botp not 11)tW tn pts j§)lea anp rime, tub en. tP~ ~a.r: niog. 
rant tnas mabe, no~ pet anp place wbere tbe fame was mabe, be llot\) JUfilfic In I Ro. Rep. 
tbis manner, quoad captionem & impnfonamentum, but in tbis bts jufitfication, be 13~' Jl~ 
leabes out tpe alTault; to lVis plea tbe ll"lain~tff llemurre$ in law. , ;4t ' 

Coke chief J ufljee~ lpe llill tpis tnben be was ~ajo~, anti a 3!ufitc~ of l§'earc; 
anti be llelibereb tpis unto pis ~aril)al fucb a bap, anll at furb a time; tbis is goon, 
ftnb (umetent, It'Htpout Iaptng anp certain time; wben tbis was Oonr, but tbis is goon .s it ill, notwttbftantling tbat no place no~ rime is 6)e\»~b, tnben tbe p~fcepr wag 
mabe, bur tpat furb a tJap, anil at fucb a plare, tbe fame was tJeliberei) to rbe ffi)f: 

fieer, bp birrue of tnblcb be bin tempore quo take bim anil imp~tron bim, tbts lUlea 
anti juftification, as to rpis, is goob. .. , • ' 

Binge, fo~ tpe lLllainttff'; tbe ilmarrant pere is bis Cole jurttfiratiolT, anb if tpere 
was no Cucb a!m1arrant, tben roe jufiificatton is not gooi), anll tberefo~e tbis is a be· 
tp material motter to b€ certainlp fi)ebJeb; emil if a m:rabers 11)otl1b be rahen, tbat 
t\lere roas no Cueb ~arrant, if it be not tertilinlp l1)eltleb, tnbete fbe ftime tuBS mabt; 
tbis. cannot be triell. . . , ' ' 

Coke. lBp 3 H.7. ImVerebitierS tbingtt tlrt laib in il iIDetlaratton, in a lDlea ill 3 ~'1"; 
l>arre, rb2 $)efenbant neeils nor mane mentton of aU of tbem; anO as fo~ tbe trial, 
tbis Q)aU be tn\)ere tbg beUberp of tbe Uarrant was, t\)e Barrant is bere ilireCteb 
unto t\)e laings £ll)fftcer, anb Waldron is an 9Dfficer to tbe ([itp, it Is to be confil)l?= 
reil, tnbetber an SDtftcer of tbe 4tttp 1l)aU be faib to be an SPfftcEr of tbe liitng; bE fi)aU 
be fail) fo to be; in antfent time ~erjeants WEre callei) Careb-poles, becaufe tf)e~ took 
men bp tpe @oft, o~ !peatl, anti tben aU tpe wonp follows. ~S E. 2. cap. 2. de Ser~ 
vientiblls, toucptng labourers upon rcfufal to be fet in [pe flochs, ann fo tbill <lI:afe 
was atJjourneb to be fartper atJbtfel) UpOll. Term. P.tfch. 

~ftertnarl:ls (S) Tam. Pafch. 13 J ac. B. R. tbis <tare waLt mot1eb again. J~ Jac. B. R. 
Dodderidge Juftiee. '!I1)£fe are febrral XlffauIt bete la(1), (S) tbe aliaulrs in tbt thIS datte~ 

tnouritltng, anti tbe alTautt in tpe tahing, \)ere be batp In pIS {kJlea Jufitfitll) quoad move agam. 
captionem & imprl[onamentum; but tn t~fll bis jufttficatlon be barb left our tbe 
atfault, wbtcb is tbe cbief caure of tbe ~emurrer; anO fo~ tbts tJefect tn bis )gIleff, 
tpe fame is n.ot goot!, but to be ottcontinuetl, anll tVis appears to be fO bp Herlacken-
dem Cafe, GJke 4. pars, fol. 62. tnbere tpe SD£f~nttant, as [0 aU [pttrefpaf", pr:r- Coke 4 pars~ 
ler fraebonem clau[orum, nee non pra:rer fueilionem 200 'luercuum, t3, Non cuI p. & fol. 62. 
quoad frat!ionem c1auforum, &e. ac herb:r pra:ditt. &e. tbe ~efennant pltans m1'lt.= Herlac/:..en. 
rer tn iatn, bp lnplcb be entitl£s btmfelf to rpe Jl.autJ; but in tbe quoad, tbe trer. denl Cafe. 
parS CIS to tbe fiLrEtS, inaS aItogetber omirrell, anb fa notbirig pleatJEb unto tbts; 
anb Ibt ll!>emUrrer being JOImO, all is ilifconttmien; anll fo is 7 E· 4. foIl 24. b ,E. 4. f.24. 0 
anti 27 H. 8. fol. I. b but t~re, tbattpe matter in JLaw mtgbt appear bp tbe aifent) 27 H. 8. f.l.b 
tpe {Olea blas amenOetJ, anb tbe role. 

Coke. QlOad fbe tahtrig arin tmp~jronlng ~err, be c.otp juflifie, t~is tJotp nct 
inclube tpe HtTtltdt. . 

DJcd~rirg~. 
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Dodderidge. gr~e .Qlltion ~ere is fo~ an atTault, tnountJing, taking nnb imp~tro-

22 Amrar. ning, bp 22 Allirar. fol. 99· placito 60. a man map a{falllt anot~er, altpougb be bo 
f·99· pl. 60. not ftrite I)im, as t~ert one tlill blit~ a '/lteber, ,out a.t a b:tfniloltJ, t-j)e offer is in 

;u'Ogment of Jl.aw an atTautt; be oug~t ~ere.to 1mb? anftrierr.b unto tbe alTault, 
fo~ ~e map be founb gutltp of tbe atrauIt oneip; anb bere tbt affauIt in fpe tnoun= 
bIng is not tpe atTault in tbe taking, anb tbenfo~e be ougbt tn tbfs plea to babe 
mane aurtner unto t~fs. 

Coke. ~e ougpt ~ere to ~abe htfiifien fpedaUr, blpfc~ ~e bat~ not ~ete ro 
bone. 

Pleadi(conti- l[~t tnpole c.1tourt agreeb in tbhl, m:bat fo~ t~e on,titTion Cif tbe ~tTault tn tbe .ta: 
Dued, and to king (in bIs ;uittficatton) fo~ tPIS (aure t~e plea: IS not gool) but btfconrtnutb, 
begin again. anti tberefo~e br tpe rule of fpe ~ourt, to begin again. . 

Foorde Plaintiff, agairiO: Hoskins 

Defendant. 
• 

An ACtion I~ an ~rtion upon t~e ~are b~ougpt againft tpe ~efenbant, being JL(J~b ofa $a; 
upon theca(e nOh fo~ refufing to allmtt r~t ll'latnriffunto a ~opp:yoIIl <ll:firrte, being nomf: 
agaiofi the naten tbereunto tip tpe p~erent ~oppp(Jli)er, tpe Cltufiome of tbe.~ano~ bemg hiil) 
~fid for T to be, tbat tberp ~oppboltler mat' nominate one to bis Cltopppolb Ql:ftatr, tnbo up. 
~itn;n~O t~ ; on tmller ~f bis jfine u~to tpe JJ..o~n tn ~ourt, ougbt, bp ptm to be anmttte~, , anb 
Copyhold tvat be bEIng fPU~ aillUtttfb bp fpc ~ufi(Jme, be alfo rs to babe tb,e fame p~rblIege 
Efiace. oftpe Itkt nomination afterwarDS; tpat tbe @Iatnttff being nomrnattn to t~e Clto: 
I Ro. Rep. ppboltl <lEfiate, niO tenl)er pfa jfine to tbe lo~b tn ~ourt, ann piapfi) to be anmitteO ; 
:';(:-8';1' tpc Jl.o~tI refufeb to boe tpis, anb fo~ tbts bis refural, tpe filtton pere tnB'S b~ougbt; 
ero', Ja. ~68, milllpetber tbe fame will lte, o~ not, is tbe queftlon? .. 
I Ro. Abr. Coke chief J llHice. 3t was againfi jfeoff£fs tn truft, tnbo refufeb to perfQ~m .lot tbe trun repofeb in rpem, tnbttber fo~ tpis atl ~ttfon upon tye Cltafe at tpe Cltom$ 
:7 ~,Rep. mon Jiatn Hetb, 0& not? o~ ~bat. remeo~ ? 

4 Stroude. i1Cbe <Il:bancerp will lUi) bim to tbefe ~afes; tpe ~~rreni)er pere lnag, 
to tpe ure of one fQ~ Ufe, tnbo came unto tbe Uo~i:I, ani) nertre~ bIm .to ~lJmtt Vim; 
if be tn~ieb requtres to babe a ufe ptrfo~mell, ann barb. nellper JUS 10 re, 00& 
ad rem, fo~ tnbic\) t~ere is no remeil!? tn Uaw.; tbts xtttion upon, tpe. <lrafe ts bere 
b~ougbt fo~ tbe bamages tnbtcp be batb fuframe}) bp reafon of tPIS bls nfufal to 
atlmit pim a ~oppbbU)er. ' 

Coke. ~o it map as bJell be faib in tpe . <tare of jfeoff'£fg in trufi, bl~o bo fe= 
fure to perfo~m tpe trufi. 

Haughton J uO:ict'. ~ap one paue an ~ttion UpON tpe cJrBfe againft tpe ll.o~i) of 
a ~anno~, fo~ t'tfufing to keep a ~(Jurt, fueb an ~ttion Hetp not agatnft t~e 
Jl.o~O. 

Dodderidge J uAice •. 15p tb!s ~ufiome, as it is ~en laiO, tpis Xlttion upon l~e 
cJrafe tueU liefp agalnft tpe ll.o~b. ' 

Coke. B:pe JLo~n bere batb JUS admittendi, rOU ougbt bere aIro rn p~ercrtbe, in 
tbe remei)p fo~ fueb refnral to anmit, as to \labe againft phn an ~ttton upon t~e 
cJrafe fo~ fucp bis rerufa!; ira man pabe a beell to be tmoUell tnttbtnli~ m~ntb$, if 
not, be to' lofe tpeJl.antl, iftbe ~Iark of tpe 3!ntoUmentstum not tnroll rbis, an 
!4ttion upon tpc «:afe tutU Uetp againfi bim. 

Dodde-
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Docideddge. ~n ~ttion upun fPC ([are, lperp Biainll tbe ll>tfi)op, as if one be 
inilitutetl, barp a mandat to tpe J.ttfl)op, tubo ,refufe.£! to 1lO acco~btng to tpe mandar, 
fo~ rbts \)ts refufal an ~ttton upon tpe ~are herp. 

Croke. 3lf one comes to tbe JLo~i) uf a ewilnno~, ani) Oefires vim to ai)mit 
bim tubo fattb, tbat be tutU be of tbts ai)bife~, mpetber an ~ctton upon tpe (JI:afe 
~aU lie agatnft pim fo~ tbis; ani) \Dber\)er tpe Cdme fballUe fo& eberl? refufal. 

DOddendge. stbe ~ctton upon tbe ~afe bere tnelllretp agamft tpe lLo&i) in tpis 
pl-inctpal €ufe, fo~ pis refund to allmtt b11J1; t~e ~unome parp confirmeO tpis 
~(lp2boli) <!eftate to pafs in tpts manner. 

Coke. 3lf a ~oppboli)er of )!npertrance grants pts <ltOP~IJ{JICJ Iann to one, anti 
to bts \letrs, tbls !!Jail Defcen'O, anti no tenant bp tbe courtelle, no~ 'pet !IDotner, 
t9aU tpere be (If tbis, tottpout a fpeelai (JI:ufiome fo~ tpe fame. 
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Dodderidge. 3\f pe {ball not babe tbis ilttion fo~ pis ain anti reme1:l!" tben tpe 
lLo~i) map cut tpem off from. tpett atlmirtanees, tupicp map p~obe berp p~ejUi)tctal 
to tpem. 

Coke. lPe map go into tbe ~baRCer!? fOl- bts remtbp tpere in Perimans Cafe, Coke S 'parsj' 
Spars, fo!. 84' 3lt is tpere objecteD, Bbat rem?DP is tvere fo& tbe partp, if tbe ~I .. 84' m 
l[tnanrs \DIll not p~efent tpe rurrentler, o~ if tbe $tetoarO tofU reject tpe p~erent. c:~manJ 
ment; i'lnn;oeretl bp tpe ~(Jtirt, tpat tpe Iik~ objection map be malic upon a bar: • 
gatn anti fale bp ilDeetl, tupat remeop, if tbe <1tlerk tuUl not enroll tbis; anti fo tn 
tbe cltafe of a cltoppl)oln; \nbat remeop, if tbe ~oppboltJers tulU not p~efent a fur: 
reni)er maoe out of clrottrt, it is tbere faiO, cavear emptor, pe at bis perill is to 
perfett aU r\lis tuptcp is requifite to bis alTurance; ann tbts IS a gooo ctafe. s:pe 
mbole ~ourt <,OodderiJge excepted) agreeil cleadp, agatnfi tbe ~laintiff, tpat tpe 
gction upon tbe ~afe liBtb not agatnfi rbe Jl.o~tI fo~ tbtl! pis refund to aOmtt tbe 
19Iatntiff', anti fo tpe fame toas aOj(Jumetl unto anotper time, to be fart~er be" 
bat to. 

~ftertoarbs (S) Termin. Pareto 13 J ac. B. R. tpis (['afe \.tIas mobetl again. Term. Pafch. 
Coke. Jl.o~n antl SLenant <ltopp\loltler tip (urrentJer, (l~ bp nomtnation, bp fo~ce I ~ Jac. B. R. 

of a ~uftome p~ec~nent, tle(ires tbe lLo~ll at piS <ltourt to atlmtt brm to tpe COP!?: thIS C;fe \~a~ 
1)01l) ®ftate, anll offers \lim bis jfine, tbe lLo~ll refufes, be cannot take tpe Pl-cftts move agam. 
b£fo~e abmlttance, pere is damnum & injuria, topetper fo~ tbts rcfural pe map bab~ 
an ~ction upon tpe ~are o~ not? if cefluy que ufe beCires tpe jfeoffres to make an 
<mfiare ober, ani) t~£1? fo to 00 refufe, fOl- tpis refufal an ~ct[on upon tpe €a(e 
hetb not, becauZe fo~ tbts be batp bts p~oper remelilp bp a Subprena tn tpe cltpance: 
rv; tbls p~tndpal cafe bert, elt novus ca(us, anll c"e firll of tbts nature. 

Dodderidge. 3iftpe2:1D~tltnar!? bo refufe to al)mit a ~lerk p~eCenteb to \Jim, an 
~ttion upon tbe cltafe Hes agatnfi bim fo~ tpts, becaufe pe batb but a miniHerial 
Office, at tbis time Ir.Utata opil11one, tbts action upon tpe atafe Hetb not againfi tbe 
}Lo~tl fo& tbis bis refufal to abmtt tpe 10lainttff unto tpe «lropppoltJ ~ftate, fo~ 
tpts is to tl~atu an interet! from bim, bp one tu\)O \wr\) no 3!nterell at all. 3\ no 
not ere potu tbe lI.(J~1l can be compe!leb bp tbe itJluintlff, bp map of ~ttton, to tlo 
tpts agatnfi bis tutU; ani) tpat bp on~, (~) b~ tpe l§llainttff, h1bo batb no rtgpt 
at alI. . 

Ccke. IPe tupicp batb tpe truIt, patp no remetlp bp toap of ~ctton, agatnft rue 
ot\ler, tubo patb tpe 3\ntereft; fo~ a trufi is Qot alTers, i1o~ pet fo~fettable bp attain: 
tlef, anI) fo in eff~ct tpe fame is notbtng; if a requefi be maiJe, anll norping pereup= 
on Mne, bp this is tmphetl a rffural, antl if fo~ £berp fucb refural an actton ij)aU 
be b~ougbt, tbig wiH b~tng tn manp tnconbeniences, 4 pars, to. 22. in BrolVos cace, Coke 4 Pars, 
No dower, tenancy hI? tbe courtefie, no~ anp orver inctnrnt, tnbicp tpe law gibes fo.22.a 
to otuer inperitancts. $~U be of(!toppuolo ®fiateS (being of fo rmaIl an efirem m tn~ Browns 
tbe }lam) wttbour a fpenal cutlome fo~ tpe fame, anti fo& tbio reafon, be fi)aU not ca e. 
pere pabe an ~ttion upon rbe (!tafe ag~!nn tpe ILo&tJ f(!~ refufing to atllOlr btn up= 
lln requcft, mirpout a fpzctal (uftome alro fu~ tbhr. 31'1 Q)e ~afe rememb~e{J oftbe 

p&efwt" 
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p&Erentment, tbere rpe part~ to be p~efenteb batb jlls, but prre in tbis p&incrpai 
(ltafc be parb not fn, ani) tl);rEfo&£ ch~arJ~ be cannot ~atJe t\);$ actron bere againlt 
t\)e ILoiO fo& biB rcfural to allmit bim,. ltlI~bout a rpe([~l <lrufiome 0& i0~efcrtprtoll 
fo& tpe fame'. )5ut in all ~ares of $@infiutal SDffic£s, If l\)e~ rtfufe to noe t~dr SDf= 
fiees, actions upon tpe ai:afe 1l)aU tueU Ite againft tt'em, as a;JBinfi tbe Clark of rp~ 
3lnrolmmrll, if be refufe to enroll a Bgeell, an ~ctton upon tpe <Iafe Hetp agatuft 
\lim fo~ tpie; but It fi)aU not be fo tn tpe cafe ofJ:rufis. 3!t is berp Clear, tpat no 
gaton upon tbe ([:afe berc Hztp agutnfi tpe Jlo~ll fo~ tbis \Jis refullng to anmtr vim; 
if an lnfant lLo~O be, anll {pere ts one \npo plltb fucb a nominatIon, cpe 31nfimt }Lo~b 
~s tliffeff£i:l, a fine lebiell, an~ fibe pears pa~" is tpis bls nomination ~P tpis ~arrel)) 
tf.~e l)ar\) anp rtgl)t, ti)e fame IS bounil, but It IS bffP clear, t1)at qp tP~s nomination 
1)£ batlJ no rigpr at all, fpe 3!nterefi ts itl rpc lLo&b, tbe .fj!ominarre batb ncitber jLl~ 
.in fe', ntl~ pet ad reIT1, \Je patp nndp a nomination, wptcp is matter mrrelp in equitp; 
if be pleai)S tlJe allmittance,. be IS to pleall tbe furrtnllcr, anI) ruis is to be pleailftJ 
as rye grant of tl)e lLo~tJ (5) dom:nlls conc;e{fir, ani) [0 rbe atlmittanct gibes an in! 
teren, ve babing none bef()~e, in rye cafe befo~e of rbe jfine, rpe 3!nfant Uo~tI, anee 
be barb lluoii::etl rbe jftne be map allmit btm, fa tpat bp tpiS nomtnarton, be bat\) 
no rtgbt at aU btfo~e allmittance. 3! mber pet bearll of anp fuel> action b~ONgpt a" 
gatnfi tbc }J.o~n, tpis is prim~ impreffioni!T, tpc firft of tbis kinO. 

Hallghlon. ilIillltll an Qlnion upon tpc (ltafe Ite agutnfi a tenant fOl life, ifbe ltlUI 
not attourne to a grantre of a reberlion ~ it him nnt lie agatnft ptm. 

Dodderidge. 3!f i man makes a jfeoffement in fee to J. s. anti l)eHbers tpe 
cltbarter (If jfeoffemenr unto pim, bp [pis be is but a tenant at ~!U, if be rffufes fo 
make Ul1crp· of feHIn to pim, pc ijJall not babe an ~ctton upon tpe (lta:e fo~ tbtspts 
refufaU. 

Coke. .<an .<action upon tbe ~are llOrb ruppofe, tbat tbere 191.10t1) damnllm & in
juria; injuria is tP8t wptep is contrarp to tpe JLam, bere can be neitpfr {If tbefe 
b£caufe pe patp. 110 Interell. 

Dodderidge. ~o action upon tpe ~are lietb fo~ not p&cfenting of nne to a J5ene: 
fice, as if one no p&omtre tn p~£r£nr J. s. to a ll)enefiee, anD pe p~efents annrber, 
anb not J.s. be fi)aU not b abe an action upon tpe ~afe fo~ tbts; t~e l»pole 4tourt 
agreeb h)lt~ f>tm perein, but be ts to babe btl QEare Impedlt. 

Dodderidge. Bbere an !action upon rbe ~life Herb at aU, tbe fame Uetf> as \nell 
fo~ a Non feafans, as fo~ a Mi~fea[ans; but bere rpe ~latntiff\lBt\J no 3lntnefi: at 
aU, lInll tberefo~e bp fueb ian action upon tbe c![:afe, be fi)aU not tl&i'IW an 3ltlterdt 
tn bimfelf from r\le llo&i:J againfi bis will. . 

Coke. Omnis innovatio plus novlrate perturbat qaam utilitare prodefl:. SLbe 
Judgment \l)1)ole ~Ourt ci.rar of opinion, tl)e .0ttion upon tbe (Jtafe bzre b&ougbr bp t\)e 
quod 9ite-. If'!atntiffagaintl tpe lI..o&'O, fo& refuffng fO atlmir Vim unto tbe (Jtopppoill <lEfiare, llot1J 
;~~~i~~Plat not lte, if it fl)ouIO, tbe eonfequenee of tbis is muep to be fear ell ; anb tberefo~e tpe 

. rule of tpc (Jtourt b3as, Q:od querens 011 capiac p~r billam. 

Ewer 
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Ewer Plaintiff, againO: C hamberlaine 

Defendant. 

, IT t • i! 

9' de )' 

I~ a QltQIlrit of a&rro~ to reb~rte a 3!ubgement giben bert agatnit pim. A wrIc ef 
Yelverton, lltpe Bings ~ollicito~, mObcO ttJe <ltourt fo~ an amentJmentof t~t ILrrcr. 

23m, upon tpe jfple. 
G)ke. tD:peJ5dl perc is tbe9D~tginall, we map amentJ t~e ~ecIaration occo~tJing 

to tue 11: tn, but bow can we ()~re ameno tpe latH it felf! 
Yelverton. llpe firft b~aug\Jt of t\Je ~m tuas well anb rhlbt, but in tpe 3!n: 

groffing of it, t\Jefe wo~tJ~ ( s.) (primo intraverunt ) fo~ tbe occupancp was 0= 
mittel), ann tP[8 is tpe matn pOint, but tpis \tIas rigpt in tpt SPfftce:book, in tpe 
!trft l:I~augl)t. . 

Coke. 1I5p 10 H. 7- if tbe SDffice,book be \nell, tben (<15otJ fo~bitl) tpat tbis omtr: 
fion bp tbe (ltlarke, in tbe 3!ngrofrtng, ll)oultl anp wapi's p~rjubire tpe partp, but tpat ArnendmeDf 
tbis· map well be l'lmenDetl, anb fo acco~lltng to rpis, bp tperuleof t~e ~ourt, tpc by the Court.' 
fume tl'.lffS amenbeb. 10 H, '/-

.. 
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TERMIN. MICH. 
3 C aroli Regis. B. Rfl 

Certain C AS E Sand Re[olutionr upon the Statutes 
of 18 Eliz .. capite 3- touching Baftard children, 
and 4~ Eliz. capite 2. concerning the Poor, and 
Provifton for them. 

The I( IN G, and Charles f!a1Jl11Jonde . 

. laon a Habeas Ccrpus, Hammond apprafel) , tpe t.eturn t~er.e: A Habeas 
~~';.j".J:~' of betng real), it appearetJ, t~at be was committen,~nb betepn: Corpus. 

~"~~~~~~l e'O in ll'~lfon, in tbe !leountp of Oxon. 
Littleton mObe'O tbe <ltour.t fo& Hammond, fo~ pfsbfrcparge , 

tbe grounD of pis commItment betng not goob, [pe fame not 
~\~~~~'.~. being ilone, in a bue ann legall manner, being upon tbe ~tatute Stat. of 18 

~'!'IId!!t, ~ of 18 Eliz. capite ,. mane fo~ p~obifion (0& JSaftarb:cbtJl)~en. EIiz. cilpit'3' 
~ Hammond tabtng got a bafiarb.cpill)e. )5p tbe ~tatllte of 18 

Biz. tbis is to be referreD unto rl)e rramtnatton of tbe Uno nen 3juftices of tpc 
Weaee, fo~ to eramine, anb o~n£r t~t fame; ~bep acco~tlinglJ? tlil) eramine tpe mat: 
ter, anti mabe tpdr o~oer tperein, tpe tnbicb, if tbe partp (trUfe to perfo&m, o~ to 
entcr Into bonb, to appeare, at fpe nert glluarttr ~elTions, t~en tpe~ are to commit 
\lim to ~~iron, wilpout baHe,(J~ matnp~i;e. . Hammond acc(J~bingli? entreb into tbts 
bonl), ann after, at rbe ner t ~uarter !1effions, tnpere be appeartl),tbe31ufttres tbrre 
tlil) make anotber ®&ller, anll beraufe be nil) rerure to perfo~m t.l)ill, tbep btl) tpere 
commit btm to iD~lfon ; bJbtcb imp~trOn.mfnt tbus bp tbem tnas tuegaUp 'bone, tbls 
bdng out of tbetr pobJer; tpep pabing no fucb potner giben tbem, bl? tbe ~tatute; 
but upon iJis refuraU, to perfo&m tbeir o~ber, tbep ougbt to pab~ purrueb tbetf o~l)t: 
narp rem£l)e againft pim, (s.) l1po.n Pls bo.ntl, enrreb tnto, \Jut not bp fucb 4I:om: 
mttment. ..~ 

5lt t 1, nide 
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The party 
bliIed per 
Curiam. 

H:de cbief Jufiice. g:~~ Juftice6 oug~t not bere to babe committeb bim, fo~ not 
perfo&mtng of tbdr oftler maDe at t~e quarter ~e{ftons ; w~ere rbep ~o alter tbe fo~= 
mer SD&tler ; bp t\lis t~e firft SD~tler matle bp tpe two nC1t 3lufttccs of ,peace is tlifa
nulleb, anti mabe boitlt, but tn tpis ~are, Jones J uflice of ~lTtr~, bp a1fent bib make 
tpfs g)~ber, tbat be t1)oulb pap 10 1. t\l1s go~l)er bJas certifieb; afterbJartls, ~tr 
Henry Poole tlil) commit \Jim, fo~ not perfo~mtng of tpe SD~tJer of tbe quartet' ~era, 
011S; tbe ~ourt being of aU tbis info~meb, granteb a Hlbeas Corpus to remobe tpe 
botlp, anti tpe caufe of tbe ~~ocre1)tngs batl agatnft tJim; tbis aU appearing unto 
tpe Iltourt, upon tbe return of tpe Habeas corpus, anO tpl'it tbts 3!mp~ifonment mas 
megan, bp t~e Dude of tbe 4tourt ~e bJas baileb. 

Termin. Mich. 6 Carol; R.egis. B~ R. 

The KIN G, and Smith. 

A Habeas 'RIch. Smith came to t~e barre bp a Habeas Corpus; anb upon tve return of rbe 
Corpus. ~~triffe of tpe ~ountp of Oxon. it appeareD, tpat tj)ere befng a ballarD cbtltr~ 

begotten of tbe bobp of one Margaret Smith of Bleckthorne,.in tpe ~ountp of O~on, 
tpe matter was e~ftmtneb bt? m>octo~ Standard anb ~r. Gregory, tbe t\Do neJt 31uUt= 
tes of Praer, anb it appeareb upon p~Olf befo~e tpem, t~at tpe faill Smitb was t~e 
reputeb jfat~er,upon tpis t~ep matle t~dr o~tler againft btm, accofbing to t~eJl.aw, 
anti acco~bing to rpe ~tatute of 18 Eliz. capite~. fo~ maintenance to be Pfobibeb 
fo~ tbe baftarD cbilll, anti fo~ tltreparge of t~e ~artfi), anb t\lat bp bertue of tbe Bar: 
rant malle b! ~r. GregOty, tbe faib Smith was committeO to bis (ltuftollt? fo~ tbe not 
perfo~manee of tbetr SD~tler, & ha:c ell: caura. . 

Jones J ullice. mlpon realling of tpe laeturn,31 fre tpe fame fault in it, as was tn tbe 
return upon Hammonds Habeas corpus, fo~ tbe lite matter toucpin« a ban a rll c~lltJ, 
tubo was committeb bp tpe 3!ufttces, fo~ not perfo~mtng of tpEir ®~tlet, wbereas 

Stat, of IS t~eJ? babe no fu,cV power bi' tbe ~tatute of 18 Eliz. (;apire 3· to commit anp one f(l~ 
Eliz. cap. 3. not perfofmance of t~efr ofller, but tbe two tirft, anb ne~t 3!ufticfS are to takt bonb 

. fo~ bis tlPFearance at tpe ntJt ~U!uttr Plefftons ; anll fo~ Ibis caufe, tpt return in 
tpat care was quaQJetl, anti tbe partp llinlell bp tbe <!tourr, anti tbe ~ourt gabe fur: 
tbtr time fo~ tpe tramintng of tpt matter, tbere bdng bert a futtber point upon tbe 

St~t. of 18 ~tatute Of 18 Eliz. 2. capite 3. Jfo~ lirft, !9tr Henry Poole, anb ~octo~ Scandard, 
Eta. cap.~. being tbe two nen 3!uftfces, btll e;ramine tbts matter, anb It tben appeareb b£fo~e 

tbem) t~at one Field was tpe reputetl ,fatber, anb upon ibis tbrp mabe t~dr o~i)ft 
againft FleW, acco~i)ing to rpe }Law, fo~ matntenance of tbe fatll baftarb cbitbe, anb 
fo~ bifcbarft ~f t~e l€Iari~, ~nb to ~nter tnto a bonb fo~ bis appear~ncl: at tbe ne;rt 

L_ 1lO.uarter ~drtOnS, anb to abttlt tbelr SD~ber tbere mabe, be refufeb to enter into r~e 
bon'O; bat appeare'O at tbe ~elflons, anti tp£re 'Oib petition, anb fl)ewl'1l tpat Smitb 
wag tpe reputetl fatber, tbe fo~mer SDfber certif~EtI to tbe ~e(ftons, tbe lunfces 
tl)ere tltb norbing upon it, no& mabe anl' finall o~ber, but granteD a new reference of 
tbis unto tbe faill ~(Jcto~ Standard, ani) to ~r. Gregory, rGl:r Henry Poole being re. 
mobell out (If tbe (ltout1trep, anb tbep matle tpe laft SD~llEr contrarp to tbe fo~m£r , 
anD bp tbis SD~Oer tbep bib cbarge Smith BS tbe npute'O fatber, to p~obibe f()~ tbf 
baftarb ~biICH. 

Hide chief J uflice. !Jnb tb·e \Dbolt (ltourt deart of optniorr, tbat tbe 3lufttces, at 
tpf:tr ne~t Sl-uarter ~elftot1$~ oug~t to ba\'le malle a finall ~~tJer tn tbts cafe, (t~ to 

1JatJ..; 

• 
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~abe eit~er affirmetl, o~ tlifallolneO of tpe fo~mer o~tler, anb tpen aftertnarl1s, to pabe 
grantetl a reference of rbe caure, to tpe fame ~e.rt 31utitces ~f tpe ~eace (if in tpe 
4tountp) W\)icp malic t~e firfi o~tler, f(l~ to conflOerbet~er of It, anb of tpe p~oof, anD 
tJ)i$ bab bren' acco~tling to tbe )Law. 

Nota, m:pat Upon latatling of tbe ~rature, anb conference ball amottgft tIJe 
3lullg£s, tIm? aU agrwtl in t~ts, tbat after an appeal, to t~e ;aetrtons, an)) t\)!.' luftt~ 
tes tpere 110 repeal tpt firft o~l'Ier, tpe marter tpen IS as res integra, befo~e tbem: 
eno tbep map tpen grant a re·reference of tpe matter to tbe two ne1t 31uatces. 

Nota, per Curiam, in tpis (!tafe, tpat u~ tpe ~tatute of 18 Eliz. capite 3. IS iliz. e. ~~ 
tbe Recognifance taken, ougbt to be in tbe tlisJUnttibe (S) to perfo~m, t~e o~l1'r bp 
tbern mabe, o~ to app~ar at ,tpt ne1t SJluarter ~fmons, anl) to abrtle t~e oaber 
tbere. 

Nora alro per Curiam, tn tpis ~aft, tbar lipOn tbe .tatute of 18 Eliz. capite,. 
tine 3ufitce of peace bp bis warrant map commit, but becaure tbe Mittimus be= 
frig tl)ew£tI, anb t~e fame was not pur(ulng tbe ~tatute, r\)e mecogniianct being 
to be tn tpe bisjunctibe, wpfc\) was not fO, tperero~e bp t\Je mule of t~e 4tourt, SmIth Smith bailed 
was baUeb, to appear at t\)e neJt @uarter ~e(fton to be \)db fo~ t\)e fal'll Clroun= per Crnialtl. 
tte. 

Nota, !tbat in tbis dtare, anotb£t' pOint bJas mObetl upon tbis ~tatute of 18 Eliz. 18 Eliz.e. '0 
capire 3. (s.) after t~e two peJf lufttces babe mane an o~ber unber t\letr banbs, 
lnbetbtr one of tpem map afttrtnarOs tltfabotn tbis, o~ not, an)) tf \)e fo boe, tnbat 
is !ben to be bone, as bere m>ortoz Standard nin; artpon tbe reference from tbe ~er~ 
fions.. Sltpe €ourt belibereb no opinion, as to t\lis, tn regartl t\lep aU reroibeb 
tbe fame reference to be 'megaU ; tbe 31Ufiicts at t~t ~efftons, babi'ng none notbing 
upon t\le fidt o~ber, dt\ler bp bJap of affirmance, o~ btrallowing of t\)e fame, no~ 
onp finall o~))er t\)ere bp t\lem malle, but fI gmera\! reference agatn unto t~e ttug 
nelt luUtces. ~pic\) was not gootl, no~ legal!. 

Termin. P afch. 8 C aroli Kegis. B. R. 

Bowber Plaintiff, againll: Panter 

Defendanta 

I~ a fpeciall actto~ upon tbt Cltafe, tbe ~l~intiff'e laib tn ~ts ilDeclaration, tbat A fpeciaU It;,
tbe i!I>efenbant ~tb enlleabour, conatus fUlt, to quefiton \lim, anb to 'barge "tm alon upon 

at tbe quarter ~etflons, to be tbe reputeb jfat\ler of a 15aftarb cbUb, tn~etl>tr t~e~t: the Cafe, 
tion lap o~ nor, \nfiS tbe queftton • 
. Ric,hardfon ,chief }Llni~e, anb tbe bJboIe Q:ourt, were clear of opinion, tbat tbt!aCe 

tlOU.tllb not·lte~ tblS berng an <ltccle£iafhcat ~ci!nbal, an)) fo to be puniq,el1 tbere; 
but ,If be ~ab tartl, t\JL!1t \)e \lab p~ocureb an SD~btr at tbt ~eltions, to be tbert lfia'be 
agamft \lIm ~o~ to be rl)e repute\) ,fat\ler, anti fo to krep tbe cbiil)e, tpe1'l tbe ~ttion 
tno~1l tuell Irt, bp rearon of tbe flempo~td lors, but it is not fo lain iA tilt ~ecla: 
ratron. 

Richardron chief J uCtice, anti tue bJ\Jole <!tourt in tbts agrre)) upon tbflt ;ara: Star. of 18 
t,uteof 18 Eliz. cap. ~. !tbat tbe ~untces of tbe i0eaCt, no~ pet tbe ]'ufitces of xU: Kliz. cap. ~~ 
fIfe, ~abe anp P(ltnu to m~'Ol)le tll.tb baftarb "\)iltl~ep1 but upon an Xlppeal an)) 
. '~lli~ 
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fttling, but t~is is to be bont bp ~~e t\110 ne1t 31ufUcts, hp tpe ~tatute of IS Efit 
cap. 3· tbiB Comes n~t to tbe !a~lTlonS, but upon, 8~ appeal, tbep afe t\)erero~e t~ 
(I\lferue 9D~'Oer tn t!mr lD~oerelltngs; anti \11bere It Ul laill to be, tbat be bi'O labo~ 
tbe 3Iuftices of ~eace in tpis matter; tbi~ ~uff be upon t~e !3pptal, in \l)'\ltcb rafe 
t~tl? o~ tpe lufttces of Xlfftfe map mebJ)le to It. 

Tern1in. Mich. 7 Caroli Regir. B. R. 

The KIN G and Reve. 

• A. Haheascoy- REve \11as b~oug~t to tbe bar bp a Habeas Corpus, anll upon 'tbe ~tatute of 43 
~s~ Eli2. cap. 2.. tpe ~aft upon tbe lattum of tbe Habeas Corplls, being reab-in 
srirr of <!l:ourt\ appear£'O,to be tbis ; Reve betng b~ougbt to tbe bar, bp tpc mreper of New
~? &C~z. cap. gate, hlbo matJe bis Jaetum, hlbicb befng reab, it appear~ll tberebp tbat \J~ was 

eommittetl bp bertue of a amlIlarrant of ~r. Shepherd, a 3\u11tee of tbe Weaee In tpe 
~ountp of Mlddkfex, becaufe be being tbe repute'O <ll5~anb:f~tber of one Benjamin 

The ParHhi- Gregory,a pO~ N~tperl£fs an~ ~otperlers epUilt" matnt~I!IEll at tpe tparge. of 
~~~Illi o!;~ t~e 10artij) of ~t. GIles tn Campls,.antl ~e bettlj Ii maR ofabtlttp, refuftng to matn=" 
Giles, com- t. tatn o~ p~ob!i)e fa~ tpe ([btl be, o~ to Hnne ~urettes ~o~ bfS appearance at tpe neft 
plained a- snttarter ~zlTiims to be pdb f~ tpe ~ot1ntp of Mlddlefex. 
gainfi Reve. . mlpon 'tpts,tpe 1a.eturn being reab, tbe £ourt was mObel.'! to pabe Reve llif-cbar= 

'gfb, bectlufe tbls QRQRarrant fo~ pis (Jtommitment appears to be againfi tbe law, tpe 
Sratur.e of fame being grouttileb-upo~ t~e !Statute ,of 43 Eliz. cap. 2. Raftal tit. Vagabonds, 
4~ Khz. cap. fol. 41.8. tbtre being in tbl.6 ~tatute tptll'([:laufe: (s.) )5e it fenatteb, 9:bat tbe 
2. &c, ,fat\ler anll lS~antl,fatber, ~otber anb cU;~anb=motbtr, ~n'O tbe cb~li)~en anll 43~anb; 

c\JiltJ~lm, of euerp poo~ pzrfon not able to hlo~h (t\lep betng of abilltp) ij)aU pap fuell 
laates, ann tn rutb 1nt[£, fo~ tbe maintenance of fue}) poo~ perf{)n, BS tpe 31u11tces of 
tbe ~Eace (If tbat <ltotirtrp~ tnbere fucp fuffietem: ptrfon lltllelIetl), at tbetr general 
ffiluarter ~elTions rpall aiTers, Sqbpceoa to fo~felt !lCbJenrp rpmings fo~ eberp 
!,llponetp. 

~gainfi tvts mImtarrant, it wffsurgeil, tpat tpere was no futb perfon BS tbe ll.alu 
takES notice of, (S.) as tpe reputen <!5~ani):fatfJFr, fo& t\>at a l&aftarb, eft blius Fopuli ; 

Statut~ of' anb tp£: reputen jfcrtprr, is bp tve ~tatute of 18 Eli7. cap. 3. Xllfo tbe (Jt:ourt was in: 
18 Ehz. c. 2. fo~men, tbat tbis partp Revr, b:ll Hbtanil inpabtt in tpe ~o\lm ofE ye, in tbe ~oun: 

tp of Sltfolk, anll tpa! be Came bttbrr to London, to foU(lW fome ~uits hll)icb be 
p~n in tbf ~taN1r\Jamber, anti tvat be bdng,bere, hlas taken anb a.pp~e~£nbetJ bp tpe 
5arrant (Jf Sj!)r.S~epherdlanll fo b~ougbt bew&e \Jfmi fo tbat aU tbls tubtcp hlas bottf 
bp .t. Shepherd, anti \Jis granting of tbis ([li1l1arrant, tuas aI~ogetber megal, fa~ 
tbat be tatb nor berern purfue!) tpc ;atatute: !Job [0 all mbteb IS bert tlone tn tpis 
~are in rue ~ountl? of M:ddlerex, eit coarn non judice, tbep batltng no fueb pnwet 
tl)tre; aIfo at tbEtf ffiluarrer !ieiTions fo~ Middlefex, tbep babe not anp power to 
mtihe artp'tl~ber In t1>ls <lrafe bp t\Je ~~natutl', tpe part!? in\Jabittng in tbe ~nuntp of 
Suffolk: £\1[0 it tJu(b tlot appear be('£ tpat ,be hlas unable to tuo~k: mro ~e ts not 
fo'be commtrtrtl'unrm an ~btr matJe,anll tl rcfural bp ~im to pap tbe twentJ! ~il: 
ltn!!s Ii SlPonet~; aOO ifl)£ r~fure to Oo~t\)ts, 'ben in llefault of a iIDiffrers to be 
tommittetJ, but not bJ;fo~e. 

~:" . f . ~r. 'Shepherd afterb:Jat'Os beirtg at tbe ])ar, fail;! tpis to tpe (ltourt in e~cure of 
1tj~~~~~. ,"ir:n~dr, tpat ,b~ '~b~ !1tarute of 7 J ac. cap. 4. Rafial Clf. V:tgabonas, fol. 430. te 
icc. P 4 : woul'O batie ptrrttaiml as fo~ it mogut',bccftufe be btll run attHlJ! (as pe p~etfnll£ll) 

from 
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from rye ~ariijJ, anti tlitl Ieane tpe ~yill:Je tYnr. ]3ut as to tpis allegation, no {m~ 
fwer waS matle unro tt, but ye \:l:)as bp all tlerp muc\> bCrfOHl fo~ fpe fame, tpere hr: 
ing no colour at al: fo~ tt. 

Jones, & Croke IHbce~. 3\t is berp rearonable tpat pc fYoulb contribute to tl)e 
maintenance of tbe ~~Ui.1e, be being a man of grob fumelenep, but tn IpiB courfe, 
as is b.ere ta~_en, be is not compellabl~ ,to 00 it; tte ([pilile .n:fi~es pere ih tpe ~a. 
ri11) of ~t. Giles, 10 rbecJI:ountp of MH1dlefex, anb rpe contrtbutlOn IS to be pere , 
bur tpe partp hlptcp is to pap it, Oot\> inpabtt tn tbe ~ountp of Suffolk; tpe .3!nfitces 
of W,£ac~ 'bue mffll~ake an 21D~ber in rpis, anO [0 to caufe t\>e t1J9onep to be fent 
up: I.\>t mmlarrant bere alfo was, becaufe pe refufetl to gibe ~uretp to appear at 
t\>eir ne,t 1m.uarter.~etfions. JBut as to tpis, tpe <lrourt toas clear of opinton, tpat 
rpep pabe 110 p8wzr Ii)fre [0 mate anp o~l)er in tpts cafe. 

iltf)el!\ule of (be ~ourt was, t(J \>:abe R~eve bounl) to appear at t~e ne~t ~uar: Reeve dif
ter ~drtons to be pell) fo~ t\>e <tounr~ tif Middlefex; anl) fo upon pe(fo~mance of cha~ged, per 
tbis,- \l:~ toas r"trc~ar\!etl bll rpe ([ourr. Curtam. 

Draper, againfi the Town of Glenfield in the 
, 

County of Leicefier. 

A 9: tbe laft ~ummer !iUTiies J)eItl fo~ tbe drollntp of Leicefler, 'bef~e Hutton anb 
Cro~e 3\ufiices of saffi~e, t\>t5 matter came in quetlton concerning tpe £own 

of Glenfield, w\>ere, upon t~e ~tatute of 43 Elit. cap. 2. tbe <s~a:ntlmotJ)er bdng t1 Statute of 
perfon of abmt~, tottbin tpe ~tatute of 43 E!iz. J)a~ a p(l~~ <l5~aNb:cptll)ereUebetl H Eliz. C.2; 
b~ tbe faib ~at1l1), anb t\>e e~anb:ttlo'ber marrpetl b:Jlt\) tpe fat~ Draper; t\>e que$ 
titon befo~e tpe 3\ubges was, Bpet\>er Draper ~(Jul'tl be taken ttl-be II <s~antl'fatper 
tDitpin tbe ~tatute, anb fo Hallie to it&e maintenance to tpe 4t\)tlbe, \>eIJabing mar-
tieb t\)e ~~anb:motper, WPQ was befo~e a perron of goon abUlt!'_, -

3\t W6S l\>el'e re{'olbeb bp' tptm, t\Jar be ~oultl ~e fo accountell of' as a ~zanb:f'a:= 
iller wUbin tbe ~tat"te; fo~ tpat tpe Bire, arrer per marrtagt~ l>at\Jna abiltt! at 
aU, tbe ,usbanll pa~fng aU giben unto pim bp tpe ll.atn, bp pis tnter:marriage wit\) 
I>er, anb tbe ,u~bant1 is not a <s~anb.fatber, neitl>tt tnftbin fpe too~bs, no~ t?et 
tDitbin tbe meanrng of rpe ~ti:1tute, fo~ to be cpargeb tn tbts care~ 

l5ut-Croke J uflice. 31t is reafonable dtbtr to cparge bim (l~ nor,:upnn tbis bif; Nota, The 
ferente, w1)ere tpt <S~antl~mot~er, wit\) b:Jbom be inter:marrtei.l, b:Jas of goob abilttp, dlfferehce. 
anb b:lpert not, at tpe time of tbt ~arriage; if ijJe ~as t\len ,of abUttp, it is tben 
gool) rearon t~at t~e tusbanb i1)oulb _~e c~argeb, but not ot~erb:Jire. 

Civitas 
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Civitas Weflminfler, againft Gerrard. 

Term. Mich. AlLfO artet tpis lIterm of Mich. 7 Caroli Regis, E. R. enlJelJ; anot~er matter of 
'7 Caroli Rc- tpe ltlte nature was referrell unto. , 
gis, B. R. W hltlock and Croke J ufiices. )5eing a mattU' concerning t~e €ftp of WeGmin. 

fier, a complaint was malle againfi Eduvard Gerard, w~o bab manleo tpe Qt;~a:nb= 
motper, wbo ougbt to babe contrtbutell towartls tpe maintenance or ~er e;an"= 
cpUbe, all a <S~anll.motp£t, wit~in tpe Ji'itatute of 43 Eliz. cap. 2.. 

Whitlock and Croke J uflices. :Jf fucp a 'l16banll tupo \lab mantel) t~e d8'~anb: 
motter, \lab an ®t1ate \:DUb ber in ~arriage, tpat fo~ tbis GEnate be q,all be cbar

Statute of geb to be contributarp witbtn -tbe meaning of lbe ratatute of 43 Eliz. cap. 2.. anI) 
43 Eliz. c. 2. fo~ tpt8 caufe tpep were barp of opinion, tpat Genard, b.'Ibo bab marrieD tpe <S~anb: 

morper, l1)oulD contribute totDarbS, tpe rel~efe anb matntenance, of tpe 4P~anD:tbilDeJ 
pe pabtng an <mfiale tDftJJ btr bp PIS marnage, bp reafon of tDPlC\) be is to be bounb 
to contribute: )5ur ot\lerwtfe it ijJall be, t{ ~e ~atb not an~' <leftate no~ aDbancement 
bp bis marriage witp btr. , 

~lfo bp Whitlock anb Croke. 3!f t~e ~bUl)e to be reliebeb be a bafiarb:cbilbt , 
Statu~e of tbis is clearIp out of fpe $tfttute of 43 Eliz. cap. 2. anll all tbefe ~frcurilnancfs 
43 i.hz. cap. are to be well anll bad!, confibereb of. . 
~. &c. Nota, !at~at afcerwarils, (S.) Termin. Hillar. 7 Caroli RegiS, B. R. 1[pis mat= 

ter wbieb rontemeb tbe 4titp of Wefiminfier, was \learD agatn befo~e. 
Whitlock and Croke Juflices, ~t tbtir €bamber in taerjeants, 3\nn, tDbtre rbe ,true 

€afe appeareb to be t\lis, (s.) ilpat Edward Gerrard \labing t1j9arriellwit\) Anne 
Seabrook a .iboto, q,e being rpe cS~anb:mot\ler of one A. S. a poo~ cpdlle, left up= 
on t\le ~lJrt6) toitpin t\Je Jl.iberties of tbe 4titp of Weflminfier, anb bp tbe~arf~ 
reliebeb ; tpep tbere bib caU t\le fatll Gerrald, wpo pab U'larrl?eb tpe cS~anb:motber, 
in queftion, to be contrtbutol-p aceo~Digg to tpe ~tlJtute, anb tpere tbe 3ufiices of tbe 
~eact, 6l)r. Hayward, anb tpe reft, at tpetr muarter.~£lflOns, niD make aflSD~iler, 
acco~bing tot~e .tatute, to babe tpe cbilne fent to tbe faill Edward Gerrard tbe 
cS~anb:fa:t\ler, anb 45~anb:motber, to be bl? tpem maintainetl, anll to babe tbe lDari~ 
fraD from t\lis cbarge, btcaure tbat tpe jfarber anti .0tlJer of tpe cpillle were not 
to be founb no~ bearb of. 

Nota, 3l\lllt tbis marttt bJas rfmobeb Into tbe Dings )Sene\l, anb tpe fame pearb 
befo~e tIle ttno 3!ubges at tbefr dtbamber in ~erjeants 3nn ; w\lert tbc ~afe agr£fO 
upon, bJas tlJts, itbat Gerrard bib marrJ? tb~ cS~anb·motp£r, being a poo~ QIla!lr: 
bOW, anb t\lat be "lib no means, no~ anp nbbancement at all bp ber; ti)e 'usbanb 
alro ball but berp fmall means, but 'peJ? babtng bren marrlrll bp tpe fpace of 18 0, 
19 Fears, \1l? tpe 3nnufirl> ann gooll tuftulfrp of tbe mt<lIlife, Gerrard is notD be: 
come to be a man of Xlbilttp: flttle point upon tbe ~tatute of 43 Eliz. cap. 2. was, 
aIIIlIpetbttb~, being tbt <lIJ~anb:fatbtr' tn lLatD, babing marriell t\le e~antl:morbel; , 
wba bab ,no means at tbe tIme oUbe t1!9arrtage) l\loulb be bl? t\le Jl.aw bounD to hrep 
Bnll p~oblbe fo~ t\l16 ~pUtle, o~ not. 

Croke J Jfiict:. Clearl}? be l1)aU not. ,I. 31t is dear tbat tbe e~anll:motber, o~ 
C!5~anb:fatber, pabtng means, l1)aU be bounD to lurp tpe c1tbUtl£, but if tpep babe no 
m~ans, t\len t~ep il)aU not: Xllro if tbe <lIJ~anD:motber batp no means, anb 6)e af= 
terb.'larbs marrifs witP one tbat barb means, be tpall trot bere be cbargeb tDitp 
~liprng of tbe cbilbe. 

]Slit if tpe 'uabanD batb fufficlent means Wit\> tpt cS~anb:motber in S19arrfage 
t\ltre b~ t1JaU be c~ftrgeb \tIltb twping tb~ c\JUOt, nuring tbe life of fbi <lIJ~anb: 

motber, 
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motber, \)[8 ~crIltfe; anb if t!Je aIlcrRtfe Dies., ~e 'usbrmb l1)aU not be cbargElii liftEr 
~er tiearb· 

~lfo if lLan)) Mbefcenll, ant) come unto ruc~ a ~~antl:mot~tr after ~t:r marriage, 
ann rbe lpu8bann ~atb tbrs in ~er rtg~t, ~ere bp rearon(Jft~tSJ tbe JpusbaRb 11Ia1l bt 
l10unn to krep we €~ilb. 

ipere in tbrs aJ:ar~, at tbe rime of tbe .arriage, tbe 45~anb:motbtr~a'Onot\Jtng" 
ann fo not to be c~t1rg£l) tuttp tpt kreping of tbe tJI::ptlb; alfo If rbe 'usbanb, ft'fter 
~arriagE becomes to be of Ulbtlitp, be fi)aU ttnt be c~lIrgeb: I:~e rearon ~l 
t\)e ~usb~ntl fi)all be cbargel) to ll~p tbe aJ:btlb, tnbere ~e marrietb rye e~~mll. 
motutr berng of abtlttp, is, becaufe bp tbe marriage be btlt~ Icqutrtb anb jot 
tbe means wytcb tpe 4I5;anb=mor\ltr pal), (lut of tnbicb means tbe ClI:bilD is to b~ 
maintainetl; anti fo crania cum onere, \>t mutt take ~iS aamrfe wit\) ttJIS cbarge anll 
burt\ltn; but t~ere ts no n~af(Jn fu JLa\D to C\large t~t !!}usbantl in t~i8 p~ii1cipal 
c[;afe bert, bec.aufe I)e PliO no means at all t»tt~ ~el' tn .arrillilt ; anti tDbrre ft)e 
CI5~lUlnJmot~et is unable, Hntl marries wtt~ a man of ~bdilt'j \le is not to be 'patt 

geOWhitlock J Jltice. I/[I)e 3lufiices of ~ea:ct babe bone tueli, in tnakitl1lof t~i.8 SD~. 
tier amaipfi r~t 0&!lnl);fatl)tr, bt bet"q now bec(lme to be a man of 9bUttp, anb t\l&t 
bp t~e care anti rnllutlrp of \JiG mroJltft, anb tbat if be \laD bRn l~frt tutti> t~tm, ~c 
bJ(Julnl)atle matle 1\)£ fame 1IDl-tltt. 

Croke J ufiice, (!t\tarlp againfi "im tn ~tlJ. 
Nota, S[l)at upon tpis tpep bifferiug tn (Jpinion, bib tl)trrfol-t o~ber Gerrard,titbtt 

to offer a ilDHtrers unto tbem,anb fo upon ~t8 to go to a Slrrpaiof t\le £title again, 
()~ tu enter lnto a lIll'cngnt,anrt to appear at tbeir ntlt SQ.uartrt ~efftons, flnD tbtl 
tl)£rt to p~ocreb agatnlt ~tm act~btng to t~t JLatu, anti fO in fbts tuBP lJe map lJlbt 
bis legal remen~. 

Apud Hereford AJJifes, 18 Marlii 

7 Caroli Regis, 16:2 I. 

Villa de Kimma/ton, againfi Villa de 
LaJJias. 

U@on tbe ~tatutt of 4; Eliz. cap. ~.fo~ p~obin(l~ to be m~t fO~,tbt poo~, Stat. of 
tbe ~are appearetl to berbte, (s.) SDne PhilIp Wlnde ann blSWlmllfetJitJ Jibe £liz ta:~3' 

in rpe )gIariil) of Lay[tas, bis maaife tuBS t~ere trpt anti b~etl,il)t patl'o 'oufe anb . . 
}lanD t\Jere gtbeu to ber fo~ \ler Ufe bp ber );~otber, tbt!l tbtre ,conttnueb-four (J~ fibe 
pears after tbtir e,lurlage ; afrerw&rOs ber 15~orber bib place anotber 1[rRant in 
rbe SCrnement. anti llir=plllctll bis ;arfter anti ber Jpusbanb: ~ftertoarDS tbrp rome 
into, tbt ~~rll1)'(lf K'mmalron, anO tbt~ bib tbere rent a toufe fg~ a pear, an\) ~t! 
\labrng (bnlJ~en; ano bp tbls tbe t1'arU1) of Kimmalton cORcfibing tbemrelbe8 ttl bl 
in banger to be c~argetl with tbern, upon ~ts, fome of tbe 3ulltces of tbe ~tate bfO 
o~ber brm, ml)o li.earetJ rbe ~oufe unto blm, to lllrc~arge !Jtm of It art~r t\lf eno of 
tb~ l?ear, 0& to enter tnto ])onO to fane t~e iklarifl} ~f Kimmalton barmier!; UPOD 
tbrg, at rbe enb of tbe !lEar, tbe 1l.dro~ tltfcyar!leb plm anb (Jis iIiIlUfe anb btb De .. 
mife tb:s 'oufr to anotber: mtpon tbis, Winde complltnell to t\le 3!~fttCfB of tbe 
~eaCt, w\lo matJe tl»O feberal $l~bers at tbetr $uarter.,It,.{fiOT\8, liltnft t\lt 

ml u l.~ari(J 
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~artll) (If Kimrnalton, (S ) m:~6ttbe~ bp rucb ~ tim~ ilJOUU)_p~obtlle a lpoure t~ere ill 
rpc [ato ~artll) of Klmmalton, fo~ \Jtm antll)ls _.fe, papmg a pearip laent fo;t rye 
fame, o~ 11l tlefault (If tbts, t\}at tpe $berfrers of lpe ltloo~ to p~obii)e {pere fo~ \Jim 
anll to.gUae bim means to Hbe on : j[\lep nfufeb to Ooe tbl9 ; upon tpiS', Philip Wind~ 
tuttp pis Gife.nnll ([ptitJ&fl1, llil) repair again untc rpe ~artfi) of Layllas, tnpere \):8 
means of lLjbing was '; fbep t~ere refufen to rteEthe ~tm) but i)~i) p~Efer a lklettrton 
to rye 3lu'Oges of Xllftfe, agatnft t~c Fari11) (If Kimmaicon, antlp~apei) to vatle perfo~:: 
mance (If {be i']D~ilers mabe bp lbt 31utticrs (If Wetlc£; anO £!Jeb.lell, P(lW t\JlIt at tyr 
laft ~{fifi?9 an-~ttacbment tuas anmrllen agatnft t\le SDberZlrrs of t\le illoo~, LECaUr~ 
lpep 'nill not tyrn appear: Xlnn rpep no\n app eareb upon tpe Xlttacbment. 

'SL~is matter being motlen befo~e ~tr James WhHlock, one Qf t~e lUDges ~f Xlr ... 
eife, on:tbe <lJ:rown r~1)e, fo~ \lIs laefolution anb llirection JJer~tn. -

Wbit~ockJLlfiice. jflrft i:llfcbargeb tpHJl)berfwrs of tve Woo~ from aU matter of 
rOl1tfmpr ob;ea:en agamft rbern, anll tltrc~argell t~em of ani) from 11)e ~ttacbm£nt; 
anti as loucping tbe matter it felf complaineD of, be tlifcbargel1 tye ~iirlfi) of Kim
malton from pelfo~mame of tye ~~D£rs mane bp tpe 3!ufiices of @eac£ at t~ei[ 
l3Jluar.ttr -;;,e1ftonsr tbetr m>icers in tp's cafe, being airogecb&r lIgatnll t\Je lLatn, tbis 

Stat. ?f 4j'([:afe.cIearlp not betng l.llitbtn [pe ~~obtfjon of tbe ~tatute of 43 Eliz; cap. 2. jfo]: 
J ~ ElJz. cap. t1;at P fillip W inde lDasnetrper a poo~, no~ pet an tmpotent perron, to be p~obitleb 
2., fo~ toil pin tbat lLaw, \Je being a perfon able to tu(l~h anti labo~ fo~ \lis Ubtay; ann 

Srat. of 4~ 
Eliz. cap. 3' 

1)£ batb alfo means ofpts otun, anb \lab pa~etl bis laent fD~ a lpDur~: ~nn t\le lu" 
fiiees of lOcace coulD not bp llaromahe fuc~ an ~~ber as 1bep l)iO, (s.) ~yat tbe 
WartfiJ of Kimmahon UJoulO p~obibe to& btm a 'oufe fo& brs monep (fo& be mtgb~ 
tDelt tlo tvat of bimfelf in anp place ktpere be couIn get it) o~ tbat tbf SDberfrers of 
tue ~OO;t 6)oul0 P&ob~'O£ fo~ \ltm, rbts is againrt 'be lLato fo~ t~em to make fuctJ atl 
g)&tJer, tbep yabing no fuc\) power glben ttJ£m bp tbe JLato; onn b~re be roas nnt a 
poo~, ll(!~ -an impotent man, bJitpin tbe W&obilion of t\>at JLa\ll, an!) tberero~e tbep 
bp tbe lLa\.1.l, ban no pO\ller to mahe anp SD~iler in t\lis <lJ:afe bp fo~ce of tyat ~tature , 
but wi de \nas to NOtlillt fo~ ytmfdf tubere be couln get a 1.'o_ufe, anil \)e migbr, 
roben be pleafeb, go again to Lavltas;wptf£ ~e ~all to~mer1p hbel1, anti wpere ~t 
ban means in t~e rtJWt of bfs B"ife.: ; 

/ 

Apud Salop. Aj]i(e!:J 19- Martii~ 

~ ,- ; 

A EC Salop ~lTtr£s,- bef~e ~ir William Jones 3!ufifce (If xUTife, tbis mattet 
tJap~ene'O befo&ebtmcn tbe ~rob3n fitle, upon t\)t ~tatutes of 18 Eliz. cap. 3. 

anti 7 ]ac'. cap. 4. toucl)tng ])aftarn cJJUO~en: itl)ts quefiHln tuas p~opounneb 
bp ~tr John COlbet:, a 3lufttce of tbe ll'eace) Unto (air William Jones 31ufiice 
of ~trff~, upon Ibere ~tatutes; bp t\Je fJ rft ~ratute, puntfi)ment is to be {nDtetel), 
anll b12 tbe fecontl ~ratute, if 11)e Girenb t\>e [erontl time, tben rye IS to be rent to 
tbe JPoure of <lJ:o~rectton fo& ~ne pear? ann to put tn taurertes fo~ \ler goon ~eba:: 
b!o~, anil· not to (Jfi'entl agatn: \lllptln tblS, fPC ~are p~op(luntletl mas, tbat cae 
~al) a 1BafiarlJ cpiloe, but fi)e tuas not quefttonetl fo~ it, no It'~or{fDingB being tBtu 
againfi {jerupo_n tpe ~tatute of 18 EJiz. cap. 3· ~ftetrollrtls 1l)e ball a feeonn 
])aftarbepIltl?; tpc ~uefiton noto p~op(lun'Oeb bJas, B~el~rr ij}e QJaU nobJ be 

p~(lcltlJeb 

• 
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p~ctebeb agntnft upon tpc ~tatuteof 7 Jac. cap.4· as f~~ ber f£conb offence, q,e 
nnt babing bun putlt6)eb fo~ per firft offenct; bJpetptr tpt11 reconb offence tpaU be 
l10tn taken fo~ t~e nrft offence, o~ not. 

Jones J uti: ICe • ~be ll;aU not be puntl1)efl upon tbe ~ta:tute of 7 J aCe cap~ 4. as 
fo~ per fcronb otTence, unltrs lYe ball been befo~e queftionelJ anb puniO)eb fo~ bet 
Hrlt offence: Jl)ut fi)e mtgbt babe been puntO)eb fo~ ber firlt otfence, ctrber b~ tpe 
~ratute of 1 S Etiz. cap. 3. o~ bp tpe ~tatute of 7 J ac. cap. 4· but ts not to be pu= 
nill)etl bp tbe ~ta:tute (If 7 J ac. as fo~ bet recontl off'ence, ume£S O)e batb been be= 
fo~e punifi)eD fo~ ber firfi off~nce; but fbts recanb offence tlJaU be notn lJeemeb ~nb 
tallen to be as ber firfi offence, anti fo til to be punt1l)£b fo~ tpe fame acc~btni 
to tbe law. 

Apud Glouccfte~ Affifel; 9 Julii, 

8 Caroli R.egis, 1631. 

Villa de TeJ1~hur),againft Villa 

de Twyning. 

, 

j49 -

B<lfo~t, ~ lubge. $f Sid'ire t~i.s. 4tare came in qu.eftl(tn; upon tpe ~tatute ~f Sratu~e of . 
. 18 Ehz. cap. 3. fo~ ~ol1dion fo~ }1)flftarb cptlb~en, (~) ~ ferbant ~tb 18 Eliz. c. 3-

bWrlting tn Twining, roas t\lere got wit" c~tli), anD fi)e being ngar tpe ttmt of bet 
!!Deliberp, bp p~attice fl)e maa conbepeb out of t\)t J.1larill} of Twining, unto an out", 
\jOUft o~ 'obel of ont Edvfatd Baughs, an 31nbabitanr tn Twining; tbe tn\lteb '0= 
fJtI was near Twining but wit\}in tbe lI'ortll) of Tewksbury, betng tbe uttermotl 
~onfines of it, anb tptre tpe <ltbtll) was bo~n : ~fterb:larbs tbe iJlrtl1} of Twi-
ning gabe reItef unto btr, anti tbe ~ini(ter (If Twining bib cll~iften t~e ca:btib J 

anb atrerttJarbs tuben fJ)e roaS able to l'emobe, tbep of tbe iDartfl) of Twining.l)ib 
recettle \Jer tnitb ·fIn ~bflb, anI) Babe teffef to btr fo: two pears; afretwar1!ls tbe 
~ot\ler befng nek, t\le~ of Twining bib renb ber amap wit\l tbe cbUb ttl Longden, 
in tbe <ltountp of Worcefier, tnbere tpe etpotber Opeb; tben tptp of Longden rent 
tpe ~pilb unto Twining, anb tPet{;JfTwining rtttttbe «bHb, being ntib~r tbe age 
(If tp~et pears, unto tpe anme .of Tewksbury, tnttbfn W~ifb ~arifl) tbe Cltbifb was 
bo~t1, anb fpe!? rent tpe ~bilb again unto Twining. 
. 1J[lJe quefiton" upon aU tbis mabetl to tbt 3ubges, \tIas, tnpet\Jer of tpere ttno 
lDariij)tS, (S) Twining o~ Tewksbury, bJere to keep tbts ~bilb, ant! to pgObtbt 
fo~ it.· : . . 

~ir WiIJiam J one~Ju{}jce, btfo# tubom tVi; wag mObel) legall~ anb regular= 
lp, rpe C\>rIb is to bt kept bp tbe~ttfi) tnbere tbe rame ~lIS bo~n (if no p~alttct 
b:1as Urttl to \>abe tl)£ cpHb tbere to be bo~n) but if an~ fueb p~attice b~ p~ol1eb, 
tbm tl)is rule bOlb fail, anti tpm tbe tbUb is to be kept anb p~obitJeb fo~ bp tpe ~a. 
rift) t,l~~n~ t1)e nil) tJw8lf, anti tubere fbe \Dati got mitb c\lilb, anb wbicp ~ab ureb 
tbis Wctttce to babe fpe <tbiln bo~n hl anotber tearifl); anb fo pe bib o~l)er tbe fame 
in tbts <!tafe (tbt p~atttce being berl' apparent) tbat tbe cbittl tnas to be kept anb 
p~otJibeb fo~ bp tl)e 10arfl1) of Twining, b:1bere ~e tnitb ber ~biItJ tnere bef~e; 
anti be bib lihetuife rtfer tpc ~ramtnatton of tt)ilt p~a(ttce to tbe 3\uftices of' tbe 

m U l ~eatf, 
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\ 

J!;'eace, at tpeir nC1t $l.uarter}~Cfstons, ~n'O if -:up~n tp,etrcm1i'l~inatton tpep 'Otll, 
no'O It to bc [0, anb ,fo bo certtfi,ti tpe p~actt~e ,to be, as .IS no)p mfo~metl, tpen bp 
tpc Jlam tbe ~btlO IS to be lIept br tbe @arrfi) of Ttyymng, anb bp tpem to be p~o" 
lltllEtl fo~, anb acco~tltnglp it ~as (oo~tlere.b~ .. 

Apud Salop. AjJifes, 19 Martii:
i 

(:; 

7 Caroli Regis, 163 I .. 

Statute of u:@on tbe ~tatute of 43 Eliz. cap. 2. fo~ p&obition to be ma'Oe fo~ tpe taQ)~J 
43 Eliz, c. 2. antl fo~ tpe tlifpofing of 15aft~rtl<II:ptll)~en, tpis matter ('ame tn qu&ftfon upon 

a 4Cafe tpen ani) lpere p~opounbfl)'b~ tpe lunttts -of tbe ~eaceto tpe lutlges (){ 
~fsire, anb fo~ tp£tr tltretthms acro~tlt[lg to tpe Jl.am tperein. 

SCpe 4Cafe p~opounl)el:l untQ tbem b.las rpis, (S) S:pat one Margaret BrOlVn, a fin: 
gle b:loman, b.las begot ~itp (pUI) bp o'ne Robert Gough, 6 angle man, tbe ~bUo bo~n 
anI) bapti,ell in tpe ~ariOj of Drayton, in tpc ~ountp of Salop, deben pears Cince, 
anI) Gough tbe repute]) jfatper. took tpe <ltbilll from tbe ~otper, anI) placEb ~im at 
~urre r.lfehlbere; after pe marries wit\> anotper moman, anll tnitb ber tllb CO: 
\)abtt tn t\Je iklariOj £If ~t. Cbad, in villa de Salop, & alibi, tbe 1J3afiarll epili) I)b:tdt 
Wltp ptm, anI) pab b£fn maintaimb bp tpe reputtbjfatper, bl? tpc rpace often pears 
laft pe.ft; afrerl11arl) fpe reputell jfatper tl!,ftl, leabing of bis aIIDlrfe, anl) i)iberscpUtl~rn 
bp \Jim begQttEn of ber, anO alfo left tpc fart! 25afiartJ cpill), fpe G:ftate bp \)tm 
left, being not able tQ maintain pts _tfe anti per €btli)~en, but tpat tue fail) illarift) 
tnas enfo~rel) toreli~be anti maintain tpem; anO tb~ 'emotper £If ,tl)t:2la:ftarb~\JilO 
fo~ tpe moft part of tP~ time nnce tpe birtb £If tpe 15afiartl4Cptlb., pal) libel) tn Jiet= 
illee, anI) Is fitU able to (Joe fO)l1e ~erbtce ,but is a berp umpl~ ilIllIIoman, «nb £If 
weak unnerftantling ;, tba~3 I. b)a'blef.t unto ber bp per frtet;lti$ to m~intain lJtr mf 
1»ttpalJ, tpe tnbtcb 3 I. is owing bp feberal perfons, anti is not tn ber omn banns. 
, ", 9:pe qudlion p~OPQunlletl to tpe lutlges was, lap wb(lm tPts. )5aftarll ([btIb ts to 
be maintainetl, antI to mbat plate to be fent, 1!lpetper to .fpe VJlle of Salop, tnbere 
Ile libel) {o~ ten pears b:litp bis reputel1 jffltper; '0,& ((;I. Drayton tpt place oftpebirtfJ, 
o~ to bts ~Qtper, b:lpo is not able to maintain pim; ani) tUo tpe ~(Jtper,· r1Jrn in 
cafe tvat ll)e tlies, o~ afterb:larll5 grow.s impotei1t, anb in nee~· to be reltebdl ber. 
rdf,; to mlJat place tpe )5aftarb ([:piln is tpen to.be fent. 

'. ' t ~ 

. ~ota, l'lCpat i.n tbis (Jtar~. it :mas refolbel) bpi ~~. '!' jll~ql J~n.~s,· anb ~ir James 
Whitlock, 3\ull~ces £If ~rslfe, apud. Salop, 19 MarW,7 Car,olt .Regis, 5:bat tJ)is 
)Saftar'O dtptlb III to be rent to Ins SJ9otper, to be ~ept..b!? :fJtl'·;. 6nl), maintainel), if 
11)e be of abUitp anI) of power to tloe rbis, (ijl~jrfiJ,f,be: nQt, ,rpen to tlJe ViIle.de 
Salop, blbo arc to hrep an~ matntlin·tbts: 16aftiJtl)·¢}JiIll; ani) be is to b(~ rent t\1i .. 
tper, in regar/) tb8t fpe farl) )Saftar/) ([IJHb pal) been tpere befo~e feHe/) bltrll "fs 
reputeb .farber, becaufe to tpc plate of tbe Ian fe~tng, tbls being in tpe Vine de 
Salop, b:lpere be l11as f~e-tfn pears, anI) to tbt'. place cf t~t latt fetling, as well 
as to t~t. place (lftpe lJ$tttp, tpe ~aW yatV rffPi-(t,;an'O f(l H bla$ (J~tl'ereb bp t~em. 

Apud 
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Apud Staffo~d A jjife~\,;2 8 .Ju~ii, 
- ,:'~ ,j:< l'~~'~ .. ,J>':;~~; ,", I 

5Cd~oli. R~g/I,:;jd 6k9. . :lJ"\'.':, 
f " ~' ~' . . '{, 1" ,!, .\ . 

, .,'l'; .... ~J:,~~'>' 

lli$CJn tbe ~tatute (If 43 Eliz. op. ~. fo~ p~ouifion f(J~ tpt poo~t: tbrfe flliltters Statute of 
. , ~a'ppenei) ~o be, quefiionell at t~£ $llar~r ~efstonsJ, befo;~,t~e 3fu~(~es'of 43 Eliz. c. 2, 

tpe' ~eace tlJefz beUl fo~ t~e ~o"nt~ o,f WJgorn, anti upon l.llfr~e.nce to opm~on ~a: 
mongfi tpem, tbe <!rafts ~ere~r'~lJ upon" a~tl to be referre~ to tpe ~e~olutlon. of 
tpe 3lubges of Xlfsife, f~ tpc atounttes of Wlgorn anb S:afford, &c. tpe ~ares In 
Dtfference WHe, tbefe,. as Jollob;letp.,),' .,'. 

$ne Dorothy ~1a,veIy, b.litP:i! ~,oI'Rg ~ptlth ll~ber tbe age (If feb£~ pears, going Thefirfica(e. 
about as a ,,ril~tle~F,r, ca?1£. h'lHb ber, cbUtI tct tPGiY,l1l1e. of 4~}e~}'., ~n tp~ ~ountp , 
(jf W igorn, anti tbere tlertrel:J a awtlar:ratlt to be conbepcb unto Egglefh~Unt~e Cll;oun= 
tp of SC2fford, topere lYe ~ab fome fdenl:Js, anti \tlbe~e 11)e c~ilb was bo~n, as b~ 
a ([ertificate appeareb; upon tbis tpe <JI:onfiable .of Arleey mabc per a pars to 
conbe~ ~er to Egglelhal: !Lpe ~onftable of Arleey belibereO per, to tl)e <JI:onfiabie 
.of Rippesford, \tlbo l:Ielibe~el) per to tpe <JI:onftable of Bea\'\'del~y ~n tpe <!roump of 
Wigorn, anb tpere at Beawdley tlJe ~tltpfr bpetJ; tpep rent tb"e tbrItI [0 Hlppesford, 
an}) tbe!? rEnt tbe cpill) to neawdley, wpo fent ptm back again to Rlp;'e,ford. 

!tbe fole qupfiton at tbe $uM'ter ~£fsions fo~ tpe\ltount~ of W gam, anll hlptc\J 
blas ~tferreb to tpe 3!ubges of Ztstfe was, blbicb @artflj oug\Jt to heep rpis cbUb, 
(s.) \tIpet\Jer tl)e ~l'Irifl) blbere tIJ£ 9p)orprr bprl:J, o~ tbe 18artfiJ 'ropere tpc cpUll 
was bo~n: !L\:Jh.l was tpc firft <JI:afe. , , ; . : .~. 

A (:1" ... ~~: t;,~:~ 

5:be feeonb <!rafe wall tpis, , (S). , " ; ." _ , : : 
SDne Elizabeth Burton beimnl @lIDianberer, 'witb tb~et ~JJHb~et1 / :Uo~n itt tb~re fe: 

~eral jgl,!rill)£s" ~ame b.litp tpem tb~re unto Dal~ tn tpe !h'a,rd1; ofS~le, in tpc coun: ... 
tpof Wlgom, unto one Burron prr after, \tl~ere OJe llpe~,- fpc tb~e~.l;bH~~en being 
tpere iBn )' upon tpis a ~ftttion was behberel, at tbe ~uarter ~erstons to tpe 
3jufifces of tpe ~f/:lCe, to babe an BD1M'r b~ tpem mabe fo~ tbe tltfpo(fng anil 
keeping of tpzfe tb~ee ([biltJ~en; tpepwere in ooubt wbat 9D~i.ltr to mahe perein, 
ilntl upon tbtS tbepagretb to ref~r tpc fa: me to tpe 3(utJgtS' ofSlf$ife to make an ~: 
ber in tbts cafe. .~" 

'j-: -.i; -:. ,.0 :.~ _ j ~.::: 

Nota, .:.bat tpe 3lubges of~rstfe,(S.) ~r William Joner, anb~ir Jah1~~ 
WbicIcck, tllb confiber t(lgetb~r of tpefe cafesi"anb:28 J illii, 1629; ., Caroli'Regii,'" 
apud S' afford, tp)epbelt~r~ tpeir mefolutions fn,:bot\) .,tbere' ;cafts, ttl be' tiJi&';, 
tbat tpe, ([btlbl-en. oUgpt ;0 be hfpt anb p~obitleb fo~ bp 'fpe fetJerat ~ariS)eg tDbtre" 
tpel' were bo~n, anb nottn tpe ~(ldfi) wpere tpttr!1J1)otbtr Dietl ,in,tranhtu; iIl1b at:' 
cOl-bing to tpis tl)etr ~erolution, ,a,n 9D~tler \tIas:, malle, anb fig:netl Imber tbetr pantltf, 
anb tpe fame b~l.ib~erel:lto .tpe ~,l~rk (If ~rsires,~ to beliber tpe fame,totbe parties;, 
bp tnpicb rpep. b1b o~be~ tl)e feberal cbtIl)~en to be rent to tbe feberal tDart6)es, 
wbere tb£p \n~re bo~n, to be tbere bp tpem kept anb p~obfi)etJ fo& acco&'Oing to (be 
ll.aw, anb tbis b:Jaa fo bOne aq(l-~btnglp: ,an~ tpe .rearon of rbis tbEtr iaefolutfon 
toas, becaufe [pattbe place nOSht\) is a fetlingof tbefe, clt\)iilltEn in a place rer" 
rain, to be hept an~ p~Obib£bfQ~ tber£; anl} tpattpe hiant1~tng or tlJl: ~oflJers 
wUb tl)em afcetwarbs, botp nor alter tbe cafe, nOl- pet tpe bptng of rbe ~otb&rs 
in a parifi), pabing lye cptio&en tpere, l1)aU not be fa ill to be a fetltng, to mahe tpe rain 

~~CirH11's 
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Statute of 
43 Eliz. c. 2. 

ll'artfl)es tnbere t~e .otbers bpen to keep tbe ~~ilb~en: Jl>ut tbe place of 113irttJ, 
tbi. ts tbe place to be iookelJ after, ani) a fetling, to babe tbe cbtltl~en to be t~ue 
kept anb p~obtbei) fo~. 

A:bep alfo rerolbe~, itbattbe place of' jl)irt~, (o~ t~e place of t~dr laft babita. 
tion (if tbe fame map be hnotnn) are in 3\utlgmenr of 1Latn falb to be tpe places 
of fetling; fo tbat if one be b~n tn ruc~ a pl,ace anb lDarifl), anti aftertnartJs is an 
31nbabttant in feibite in atrotbtt plac£:' anb i0ariq" ann after t~is ~e becomes to be 
a .anberer, be ts tJtre bp t~e lLatn to bt fent to tbe iaft place (If bis fetling, to be 
t~ere kept anlJ p~otlti)etJ fo~. 

Nota, S:~lIt in tbe ttno Jall i0~tncipal ~ar£s, tbe cbllb~tn to be p~obitJtb fo~ bp 
tlJe o~ber of ttJe lunges, anb rent to tbe Jeberal. ~f1rtfi)es of ,tPeir Jl>irtbs as ~o~) 
to be !bert bp tl>emp~otJ!beb fo~ , ' tbep tuere fo fent as ~oo~ to be bp tbem p~(Jbt: 
neb fo~, but not as ,aantJerers, laoguea o~ ml~ga~!1bs. 

Nota, SoUfo upon tbe ~.ratute of 39 Eliz. cap. 4~': f~ punitJ)ing of laogues, anb 
tlJe laft J.kl~(ltlira t~eretn, tbat it '"all not e;rfthn unto dt\ltlll~etr, if tbep be unbet 
tbe age of 7 pears; anb upontbi~ ~tatute tbep rerolbeb, tbllt an 3'nfant untlet 
tbe age of 7 pearsl~Unot be faib to be a ,B_rntl~~er. , 

, . 

Apud Worcefler A{filel:~ 29 Julii, 

" 8 CaroJi Regis, 1632. 

The Pariiliioners of St. Peters Pariili, Plaintiffs ~ againll: 
the Parifhioners of St. Ellens. Parilli,' in the City of 
Worcefler.upon the Statute of 43 Eliz.: cap. 2. pro-
vifion for die Poor. . 

T ,e queftion p~opountlttl to t~e lubges fOl- t~rir llefolutions) appeartl) to be 
, tilts. 

31t was l1)eb:lttl unto tbem, tllat bp tbe faib ~tatute, tnbere one 10l1rttl; is not of 
abtlttp to rcUetle tbgtr omn lDo~, tbat tben tbe ne,t ~attfi), being of abtlitp, are_ 
to be contributarF to atb tbem \Jerein, bp a mee"lp allotnance maM fo; tbetr rl!= 
Itef; Bob ~\Jere tbe firft caure botl) eeafe fo~ t\Je batling of fueb reUtf, as if tbeit 
~0)1r bo becreafe, ann t\Jefr lDaritl) gromn to be of abilttv, t~e 4tontributton tbtrt 
\lJlIll teare, o~ t\Ji8 ll)aIl be Ittreneb aeco~btngl!" as t\>e eBure (pall reqQire; as if t~tft 
poo~ llentafr, (J~ t\Je poo~ anb cbarge of tbe ot~er ll'adff) aDjoining botb ittcreaCe: 
st\Jefe matte~s ~re conflOerabl£ upon t~e !Jtatute (If 43 Eliz. as to tbe rafting, 
010 to tpt ab~lbglOg of tbC allotnance of t\Jem, b~~fr William Jones luftfce ot 
~~ . . 

·1["e p~efent ~afe tn queftion betbl~n t\Je tmo iDariff)es btre (6) ~t. Peters ~a:= 
riR) poo~, anI) tPlt t~efr p.oo~ ~erfafel) b~ n~aron of l)ibers 3!nbllbitants (If tbe 
ilM'l8) of ~t. Ellens, batltng ~lbtrs Slj)elTuagrs lIun' 1tenants witbtn tpc ~attl1j 
of ~t. Peters; t\lat tbe! retetbeb great . lacota , a® t1Jetr !tenants were b~r~ 
po~, anti fa became a cllargr to tp' faill 18arHp, befng not abhto pap anp relief 

tIJ 
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to orbeTs) but to he reitebeO t\JemfeltJes bp rpe ~ario; of ~r. Peters; anti ro rbep of 
~t. E:lefiS ~art~ bo ratf~ tpelr ~ents our of rye rehef tbelf poo~ Erenants ~abt out 
~t. Petets t!3artii). 

mJ.pon romllllltnt mabe ~f tpbl, reb£ra~ o~tlerll were mabe bp tbe mpajo~ of tbe art· 
fPof W{'Icelter, upon a m.eference,to btm fo~ 2 s. a wrek ~o be paiO bp tbe ~art6) 
of ~t. Ellens, to £be t£)ariil) of $t. Peters, ann fbts to be ralfeb bp tpe ([burc~:mar= 
ilms of t\)e paril1) of ~r. Eltens, ann, tpen tpe f~me to be bp tpem pattJ ober to tbc 
IlI:but~'blarlJfnS of rye ~artQJ of ~r. Peters, fo~ anI) [owarbs rpe nitef of t\mr 
i!:'()O~. 

!ann tbife o~bers fuere fo~merlp confirmeb, bp !1ir James Whitlock 3!ufitce of 
$ltrtfe, blirp (pedal tJirealons to tpe ~ajo~ of fpe ([Up, to \labe tpem p~tnc(ptlllp 
to b~ taJen in t~e ~artfi) of ;at. Elleil~, \tlpo pao tenements witpin t~t ~artl) of 
~r. Pete[~, anll t~at {bel', bp rfafoo of (pts ro pap mo~e tban olpers. '. 

~fret 1\1is, anotper ~aJo& of [pe faItI <tirp, upon p~etenee t~at tbe ~artll) of ~t. 
Ellens mas q,urgeo witp 5- poo~ people, tbat (perF poo~ encreafeo, anti be concet· 
blUJ (bat t\le poo~ nf ~t. Perers illtl I)ecreafe, fo~ tbls caufe be alreretl rbe fo~me[ 
"~btr (\DbidJ was befo~e mane anti confirm ell bp t\le lunge t1f ~1Tlfe) anll ~ao noto 
ab~ingfn tbt9 wttldp papmrnt of 2 s. unto I s. \tlrehtp. 

mtpon tbis, complaint teas matJe to ~tr WIlham Jones 3!ufiice of SltTtfe, anll fo~ 
to bllm 1\)£ fOl-mer tl~llE[ to ,be confirmeO. ' 

Jones JutHce. J:\)f; ~ajo~ bere qatb llon~ tneU, anb acco~bft1g to tpe law; fo~ 
as r\)e fo)mer 0ttleTs mane,were tpere well antl tlUeIp matle, ano fo confirmetl atCo~: , 
btU!! to 1\18 !Statute of 43 El1z. cap. 2. pe babtng ball conlilleration to fpe eaufe anO Statu~e of . 
gt-.anb of t\letpargt, anll of tpc fuppo~tatron of tpis bp tpc al)jopnrng ltlattfi}; 43 Ehz. c. 2. 

bi t tblS toas not to te final, no~ pet ro blnOt tbem perpetuall~, but tbts was to 
babt £on {nranee nneip quamdJu, tbe eaufe fo remainetl, antl tbeir abilitp fo~ tpt fup: 
po~tamm of t\lem tJib continue: :mut bere tt nom appears, tbat tpe ~oo~ of ~t. Pe-
ters lDattft} bot\) llecreafe, anb [be c~arge of tbe ~oo~ of tpe 18arto) of ~t. Ellens 
botb increate, anb fo fo~ r\)ts caufe [be mreldp allomance beroicof' 2 s. befo~e' o~bers 
ell anb confirmE'ti, \'nap nom eitper tn aU, o~ tn part, be taken awap o~ letTenetl, 
fo~ ,t\lis befo~t t,nig\)t. roeH ettper pabe btrn aU taken amap, o~ ietrenen; bp t\J,e~as 
j()1- anb lbe lufhers at tpetr ~uarter ~errtons: 1\)ut if anp 'Ooubt o~ queftion t1)oulb 
tappen to arife about rbrs, tpen \n~ are to fettle tpts; but fo~ rpe reitef of tbe poo~ 
of· t\)e ~artft) of ~r. Peters, bfJl.aw tljep map ta~ anO rate tbe faib 3\nt)abitants (If 
~t. Ellens, balling it~nements tn ~t. Peters ~arill), fo~ tbdr 3!n\Jablting tn anorber 
Warill), t1)aU be no tJlfc\JBrge unto tbem, but tbat fbep t1)aU pap fo~ t\)eir Jl.an'O anll 
1tmemtnts tDbiC\l tbep ~abe in anotper ~lIril1), anb tbts bI? law rpe" ou~~t to '00, bp 
tl)e ~tatute of 43 E1i1. cap. 2. anil tf tpere be no ntflrefs tpere to be fountl to com~ 
bp rt)is" becaufe tt)fir SLfnants are poo~; if tpep refu~e to pap t~ts tDpicp r\}e! are 
taltb to pap, tbtu upon complaint mane unto liS at tbe ~mftS, t~ep fi)aU rben' ~flbe 
our aill anb belp fo~ tbe fpre!)p iebptng of Ibis monep, acco~tltng to t~e rates. impo. 
feb anb al'feffill on tb~m, a~lJ acco~btng to tbe quanttt~ of tbeir !:enementG, antl tbis 
bF fpecial o~'Oer to~r. ~aJo~, to babe tbhl p~opo~ttOl1 to be bp \Jim lebpe'O ac(o~tJing: 
to t\le fates; anlltbls is tbetr remen!:" to be in rbls mar-mer ai'Oet! anD reitebeb againft 
t\)t 3lnbllbitants of t\)e :@arifi) of ~t. ElIeos, ~abing ELenements wttbtn rpe ll\arltl} 
of ~t. Peters, tbe!? are to rate anb ta~ tpem to tpc rctlef of tbe(r poo~ bp a wreklp 
pupment; but tbe f\l9l1j~;'. ~erp. ~atb tlone well. ann be ba'O berp goob Caufe to make 
tbie laft o~ller; tbe, mUleb IS to fianb, anb il)ml be confirmeb bp (be o~tler of tbis 
~ourt., anb tbe ~aJtl~ to t,:amtne Ibis matter fartber at lb£lr ne~t sauarter ~drt: 
ons; aub fo bp rbe o~O£r of tpe ~ourt, tpe Ian SD~ber maOe Up tpe tlFajol- was ratifi-
tb antl tonfirmc'O. 

ApuJ 
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Apud Lincoln Affifel; II Martii, 

9 Caroli RegH, 1633-

U lklon complaint maDc to tpc luDges of ~lTtre, bp ~ir Anthony Earby, anb o. 
Ipers tbt 31npftbtrants of tpe ilLown of Botton, upon an unDue ~lT£trment matte 

bp tpe fail) ito\l)n, anD SDberftrrs of rpe p(Jo~, anb iebpeb bp tpem, tpc ram~ bdng,Cls 
Stat. of 4; waS tnfo~men, unnue. anI) unequal, contrarp to tpt ~ratut£ of 4; Eliz. cap. 2. 
Eliz. cap. 2. fo~ p~btUon to be maDt fo~ tpe po~, anb contrarp to f~m£r SP~Dtts anb ~Irec. 

ttntlS ginen bp tbe 3lubgtS of ~mre HUto tptm, to ma&e Due anD equal ~tr£tf= 
ments. 

lpireUpOtl it was pelb, anll fo bdibereb fo~ Uato, bp Haughton anb Croke, J ufli
ces of A Hl fe, tpat fud) ~lTeffinents ougbt to be mal)t acco~btng to fPt btfible 4Efiate 
of tPt 3lnbabtrants tbere, botp real anll perronalfanb tbat no 3!nbabirant tbere is to 
be ta,:tll bp tbem to contribute to tperdief of iVt i0~) tn rrgl}[ll of anp eftate be 
\Jatp elfeb:Jbere, in anp otpef itonlO o~ plact, Itut ondp tn regarn of tbe bilible <IE: 
fiate be batp in rbe 3I£ob:Jn hlbere be Dotp ntudl, anD not fo~ anp ot~er lanll lnbkp 
lJt barb in app ot\).£r place o~ ~otun. 

£fun aifo bp Hutton anD Crok e, 3!ufiictS of ~trire, Epis batb bren w rtfolben bp 
aU tp-e 3uDges of England, upon a reference mal)e to- tpem, aRlJ upon conference bp 
tbern pan tonet\ler, tuptre tbep all bib refulbe tbat tbe ~{fe{{m£nrs fo~ reltef of t~e 
poo~, ougpt to be maoe in fucb manner as befo~e, ilcco~ning to tbdr bifible ®ftBtrs, 
real. anb perfonal, b.)ptcb tpep patl anb enjopeb rn tbe £omn (J~ plact );obere tbtp in· 
babitell, anb not pabtng an~ regarD to anp otber GEftare, hlpicp rpep ball tn anp otter 
place o~ 1/[obm. .:. ~, 

Nota, m:bnt ~tr Ant hony Earby complaineb alfo, J:bat bt batJing bibers ftenants 
tpere tublep parl) rent unto bim, tbep tbere Dib cbarge ~rs ~fnants bp rpdr ~m1I· 
ment.e, ann bill cbarge vimfelf alro. . 
. aIlpon tbls, S1?r. Leying betng of cltouncd fo~ tbe trown of BaHon, bID tnfo~m tbe 

3lubges, t\lat tpnp tdJ tar ~tr Anrhony Earby fo~ bls enate, be \)abtng t~e 
JItents; anb tper futp an S:lfftfsment was mate in tbc 41:ount1' of Leicefler upon 
lpe JLetTo~, anti tpat bp tpe fJD~ber anll tltJettion tlf tbe )lunges of !atTtre, upon a 
complatnt maDe unto tpem, anb tpat t~tP mere not to tlI~ tpe 1[Enants to~o palo t~e 
Krnrs. 

Hutton and Croke Juf1:ices, mabe anftuer, mbat tbfJ? bill not remember enp ruep 
Statute of 4~ (It'tlre ; but rptp raill, m:bat b1' tbe b.lO~tJg anb mEantng of tpe ~tatute of 43 Elil. 
Ellz. c. 2.. cap. 2. tbe~ are to ars£fs rbc £lJ)ccupiers of tbe lan!), anti not tbe Jl.frso~ blbo re" 
The OCCUPI- ceibrD tl)S larnts., t\)e 9Dcrupttr cftbe Uanb betng bp law ondp to pap tbe Xlfsefs; 
rrs ~ft t~ ment, unIefs it be (peciaUp p~ebtlltb fo~ as to tbis papmmt betwlrn btm anti bili 
ta~~d. 0 uerso~, anti [0 bp tbis to be btrcbarUeb of tpis papment of fucb ~rS£rSmfntS • 

. litbf lutlges otl) bot~ of tbem agnr in tbis, t~at bp tbe JLatu, tte SPccupiers of 
tbe lanD are on£lp to be [bargel), ann tbls in regZ}rb of t\)Eir pofsefsions, anil not tbe 
JLenlo~, in regarll of fbe tarnts tDbicb be rerelbetJ; ann fO turl' brdartb, tbat it batb 
bffn aHo tbus rrfoItIl?ll bp aU tye lul)ges of England: $I nil fo upon aU tyfll matter 
r~us appearing to tYem. 

- ...... ~ 
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jtl)e 3!ulll!es ~ere maDe t~eir ®~ller ijCtO~bi~g to t~t ftberal re,folutions, anb fbi& 

tpep oto tbus rettle anll o~ller, fo~ rbe better lnretttons fo~ tpe tlme to come; m:bat 
tbe~ are to mal!e tbeir ~a~ationsantl ~lfeffmenrs well aniJiJul~, anll tn an equall 
manner acc(J~bing to tpe btllble <lEftates., real anb perfonat, of fpcb' 3lnbabt.tanri 
tnitpin tpeit iItown, aniJ alfo to 1lta~ an)) ~trefs t})e oceupi~rs of )LaniJ wit\lin rbeh: 
~ob>n onel£, ani) not tpe )Lelfo~s, wttb a rpeciaU c~arge ta 'Vern gtbe", to be caref.uH 
l!l tpis fo~ t~e future. 

Apud Glouce.fter· Afsifel, 20 Julii, 

I 3 C aroli Regis , , I 637-

U won a :@etHfon p~eferren bp tbe mille of Alderton, unto ~h VVilliam Jones 
3lufitce of .atTire; tbe queftton beIng upon tpe jatatute of 18 Eliz. cap_ 3. tou= St~tute of IS 

tp,ng F~obtfion to be maile fo~ a ba1larD epUbe, " Ell?. cap. 3· 
lIJ:ye ~are app eareb to be tpts : . 

Anne T JrJing pgbing a bafiari) epililt, upon a complaint mabt oftpis at tpe flllua:r= 
ter ~efflOns, tyi~ b.las referrei), acco~lltng to tbe Jl.abl, unto tpe two nert 31ufitces of 
tbe ~£ace) to bane tbe e~amtnattotl anI) o~bertng of tbis: ~~e nert tb.lO lumeea of 
t})e ~eact, hlere tberf, (S.) , .' . 

~ir Richard Tracy, ann ~tt J ubn Tracy, mbn Jjtarb anll·e,aminelltbt njafftt, 
ann malJe an $~i)er in it alJainft one J obn VVood of Beckford, in tpe ([ountty ·(If 
Gloucefter, to be tbt ~eputei) ,fatber of tbe cbilllt, anil o~ller£n 1)1m to yap anb aUb\n 
tob.lar'Os tbe hrfptng of tbe cbillle aImlrehlp, I s. '" d. ~rrertnad)s, tpc faib je>bo VVoud 
nfuretb to perfo~m tbis SD~ber, but appeals to tpe alluarter ~emons, a'cco&bfngto 
J:be Jl.ab> : tbe 31ufih:etr of 10eace, at tbdr iltuartet ;!tdl"lOns, lltn' tI>e~amtne':tbe 
matter, anb nil) ilif.alIo!.tl Qf tbfs fo&mer ®~l.ler mane bp tbe ttuo next 3lufiice6, 'attb 
tpep (pere Oil) make a neto fJD&l.ltr of ;armcns, bp wbtcb tbep n!ll cbarge anotper pecton, 
(s.) SDne VVllliam Cole of Beckford, to be tbe reputeil jfatber of tbis bafiartl cbUlle; 
upon tbis tb~ 3\n\J~bttants ~etition£tJ . . " ... 

~tr VVlll!am J ooes, 3lufilce of ~(frre, fo~ to \Jear tpe matter again at tbe ~rn= 
r~s, tbe \:npicp ~£ acco~titnglp fo t1iil,anll afrer bot\) tbe £Il)~llers reab in ~ourt, tpat ®i~ 
ner b>~icb \nas ftrft maM bp tpe twO nq:r 3\ufitces, Hnl:i aiCo tbe fubfequent SD~ner , 
wbicp was matle at tpe £lJJ.uarter ~etTtons b~ tpc Jlufitces of Weace. 

Jones, 31ufiice nf !olfftfe, hloull:i not enter into tbe re:e~am!nation of ibis ~aure , 
but tlit!, in omnibus, afftrm tJ)e lerfi SD&tJer mal.'le bp tpe 3ufitces or ~eace at tpeir 
£!luarter ~elTions; upon t~e parttes appeal unto tbem ftom fpc nrtl s3D~ller, tpt 
wptcp Iafi SD~ner, mane at tpc alluarter ~emons, WffS a final flD~ber, anti no ap= 
peal to be ailmittEi) agatnfi tbis ffiJ;ther; anb fo as pe tpen affirmel.'l, it bal.'l bren all= 
jullgen bitJers tImes, botp fo~mc~lp, ani) alfo of late time, in d)£ Btngs ~enclJ: 
3In a Lincolnfhire ~ar.lfe, b.lptcb concerneb one Pridgeon an SDfficrr of tpe l)i= ~ Cr.HI'3,c 
il)op of Lincoln, \:nbo mas quefifonell, ann it was Iaib to bis clJarge, tbar be tuas Jo. 33°' 
tpe reputell jfat\Jer of a: ])aftarll cbillle; t1)fs mas tbert rtreneh to tbe eramina= 
tion anll (J~t'o~rtng of rye two ne~t luntces of J!;'eacf, b:l~O, UpOll f1amtnation of 

~ ~ • t!)e 
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tbt matter, founn \Jim to b2 t\Je reputen jfar\Jer of t\Je bafiarn c\llll:le, anti fo matle 
an (I~ner againft \Jim fo~ to mane a mIaI!l'fldp allowance towarts tbe maintenance of 
t\J£ bafiarb (1)tlne : ~fterroatns be appealeb to t1)e ~uarter !JiltTtors from tbetr fJD~= 
tier, ann tbe 3luttices (If ~eace at t1)etr St.mnter ~etTtons, tltb tli(cbarge tbe faib SD~= 
ber anb anotper \nas t\Jere founb to be t~e reputtb jfatp~r, ann an Ol-bef malle at tbe 
fatt:e mmntcr ~etTtons againft bim. 

~fter\narbS, at anot~tr ~elrtons of tbe ~eace upon a rt'e~lIminati(Jn of t1)£ mat" 
rer, anot1)er o~tler \nas tbere mabe agatnft t1)e laft (I~l)er, mailtng tbe fame both; anll 
bp t\>is Iaft o~ber, Pridgeon was founb again to be {be nputeb jfatyer (If t1)e baftarb 
c\llll:le, anb fo again ol-tlereb to maile a -mml'fldp allowance totnarlls t\>e maintenance 
cr tbe fainlBaftarO c\JUtle: Xlfter\nartls P,idgeon appeals again unto tbe ]utgrs of 
t1)e utngs ~encp , anti tpereupon a re:e~amtnatfon of t1)e matter, potu tpe fame 
\nag. 

1t wag eYeadS? refolbeb bI? all tpt 3ubges t1)ere, tp8t Pridgeon was to be frlib ani) 
tJifc~argeb (If anb from tbe papment of t1)e 2 s. a mcral'fk bl? t~e reconb i:l~ber mabe at 
tbe Sl1.uarter ~emons, t~e fame o~ber being aitogerber illegal; anb t1)at tbe firll ()~= 
ber mane bp t~e 3!ufitc£s of ~nlte at tpetr muarter ~£lfions, upon tve appral nrll to 
lpem, rte fame to llanb in fo~ce, anb t~at no lIppeal to be ailmirteb agatnll Ibis 
(j~tlrr, fo mate upon r~e ftrft appeal, t1)e tn\>t(1) \nas a legal ot-bn. anti {be fame to 
be final, anti not to be altertb bp tl)e 31ul1ges of !alrife, anti fo it Was rpm nfolbetl 
bp all tbe lunges of tpe !!ltngs l5encp. . 

gntl fo ~it VVilliam Jones 3!ufitctof !affife, aft'trmeb fpe ro~mer ml~tJ£r, mane bp 
t~e 31ufiices (If ~eace at tpdr @uarter ~errtops. 

gnb fo ft tl)all be alfo upon t~e ~tatute of 43 Eliz. cap. 4' toucbing cpBritable 
ufe,! 3!f tbe ([ommtffiontrs maile an ~1-ber anb a ~ecrlr in tl)e ~afe, anti upon an 
appeal to t1)e lLo~b ia'l'fper, anb (JC~cepr!ons put tn befo~e \lim to t\l1s ilDecrl'f, anb if 
upon pearing of t\lern, t1)£ $)ecrl'f ma'O~ bp tbe ~ommttT!oneTs is confIrmeb bp tbe 
lLo~tI ~lrp£r ; t~is iIDetrlr is now hI? tprs maDe to be final, ann tpat no fub(Equent ap
peal is afterwartls to be abmittetl tn tpls (!tafe, after tpt5 confirmarion of rbe fo~rner 
i\Dec(l'f bp t1)e Jl.o~b 1ill'fper: :frio mo~e fi)aU it be pere atlmittrl) to appraJ from t~is 
aD~ber tl)us mane at t1)e aIluarter ~emons bl? tbe ]UlltCfS of peace, bur tbat tpls 
ll)aU be final, anti tberefo~e tbts SD~tler bp t~em f~US mabe at tbeir £lluarter ~£(ffons, 
upon t\le appeal to tpem from t~e $~b£r mabe bp tpe two neIt 3!ufiices of Peace, 
ibis SD~nir now bI' t1)em mabe aglllnft tpe firft ffil~tler of tbe two ne;rt 3[tJfiiCfS, fi)dU 
be now final ant) fianlJ in ro~reJ anb tbis is to be ptrfo~metl bp t1)e partp SD~tler£tl, 
hlittout otber re'£~amination, Cl alteration (If tpe ram~, anti t~is tuas acco~tltnglp 
Co (l~tlrr£b bl' ~im. . 

Apud 
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Apud Worcefter Affijes, I I Martii; 

14 Caroli Regi1, 1638. 

T 'iS matter \JaPPEneb in quefttotl concerniag tytallileps of Suckley in tbe (eDun: 
tp of Worcefter, ann Whltborn in tbe (]tountp of Hereford. • 

\ -mIpon tbe ~tatl:lte of 43 Eljz. cap. 2. p~oblfion to be maoe fo~ tye ~oo~. ' StaM~ of . 
a:.~e <ltllfc appearen to be rbls, (s.) >. 43 Ehz. c. 2. 

~ne William Chappd a <ltrli'ple, \nbo was bo~n tn tbe ~arll1) of Whllborn , 
1il\Dmtp pears Hnce be wEnt from tbts iLotnn, antlltben in SUckley in tye <ltount~1Jf 
Wigorn, ann tbere \Je took a 1i}oufe ann paib Iflent fo~ tt, anti lIfttrtllarbs, Come 
fi.r ()~ feben pears {mct, pe wenr pts tnal', ann after came unto tbe itotlln of Lulton 
in tpe <ltguntp of Sornmer[er, anb tpere I)e continutb bp tbe fpace of ttnentp Brets , 
artn nib tptre \Do~k as a Jl.abo~er tn' a g)luarre~ of ~tone, anb bp a fan of a ~ton.e 
upon bim, bis back \Das b;token, anb fo tpere be became to be impotent, ann unable 
to \Dofk; tpere be \Das taken as (l,\lIlagrant, tllan:o~tng anD beggtni: mIpon lpis, be 
bab a pafs to be carr~etJ to Whicborn w~ere be \Das bo~n, tbep tpere retureb to res 
cdbe biro. 

mipon Ibis, be ~£titioneb unto jair William Jones, ]uftice oUllftfe, anb Il)ebleb all 
tbe Cpecial matter tn bls tt'etitlon, ann tbat be \naG bo~n atWhitborn,anb \nas founta 
begging at Lunon, ann fo p~apeb (be llirettion of t\1e 3!ubge to "abe an $~'Oer maDe 
(01- bim, anb birettell to tpe m>berfli'rs of tpe ~oo~ of tbe 10adlj) of VVbitborn to 
p~Otlih£ fo~ \1i.". . 

aIlpon rbis, ~ir VVilliam Jones nib fubrcribe unto tpls ~etition, in tbis manner, 
(s.) m:bllt if tbt allegaHons tn tbis @ettttotl are true, i1tpat tben tbe @>berfE£rs of 
tbe ~oo~ of VVhitborn, are to p~obttle f01- btm as fo~ One of tbetr ~oo~, anb fo res· 
fcrrel! tpis to tpe two nert ]ufiicfS of i0eace to eJamtne tl)is matter, anb tbe bertt~ 
of tbe @rUtion; anll if tbep fintle tbe Xlllegattons true, tben !\lep to o~ller ,"e m>ber' 
CE£rs of tpe ~oo~ of VVhitborn fo~ to p~otlttle fo~ bim. , 

,mpon tPIS, tpe jufitres of jgleace tpere e,ramineb tbis, anb upon 3!nf(l~matton to 
tbem glbm, tpat t\Dent~ pear.s befo~f, be went awap from VVhitbor,l, anb was fet: 
len in S Kkley fo~ llibeUf pears: upon ti)fs, tbep mane an o~t!fr at tpe !lemons of 
tbe ~tace, tpat be \Das to be rent unto Suckley, being tbe place of bis laft rettIement; 
anti becaufe tbep tbere tltl! refufe to rreei\Je bim, one of tbe Over[eers of tpc Poo~ 
waS bounn in a li\ecollotFlUce to appear at tpc ~m1£.s, anO fo aU tbts matter \Das 
now bearn ann eramtnetl bEfo&£ 

~tr v Vi Jiam J one!;, ]uftice of Slil'ife, anb t\Je (Ifbtr mabe b}? t\le 3ufttt£S at tl)eir 
£IO.uarte ( ~efi'tons, tuffS reat! in tbe ~ourt+ 

mlpon tb1.s', ~tr V VJlliam Jones, if ye btt! beg anll blanner at Lufton in tbe (]toune 
tp of Sommer[er, if t\lis be true, ~e is tllen bp tlJell.a\D to be Cent unto VVhic .. 
born, wbere be was bo~n,.to be tbere r£liebeb : Upon tbis, bp o~ber of ~')e 4tourt 'j 

be referr~n rbc eraminatton of tl)!s unto two ]ufiie£i of tbe Peare fo~ tbe <ltountp 
of v Vorceller, anD alfo to two 31ufiiecs of tbe lDtace fo~ tpe 4tountp of Hereford, 
to era:mtne tpig matt,er ,: anti if tbfP fintle tbat be was taken as a Vagrant pnron, 
lmtl begging, tben tf tr be fo) tilep of VVhitborn are to reetitle \Jim, anb to PfO= 
\JIbe fo~ bim aIT on~ Df tbetr ~oo~: upon tblS, tbe partp being nom at VVhitborf1~ 
antI t~ep \tl~icj) flJiloroeO tpc fame matter fo~ VVhitboIn, «01) \lflUing t~e opinion. 

y ~f 
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(If tye 3\ubge in ibis ~are, anti t\Jep hnototng tpis to be true, tbat be was bo~n al 
Whitboro , ann [bat be waS taken as a mlURani.lerer, anb beggtng, anb fo [ent t~ 
Whitborn: upon rpis, tpep to aboin lpe cbarge ofl:l~awtng up tpe (l~iler.of referencr, 
hlere content, ann bill ~tel'O anb fubmtr unto tbis, wUpout anl? {urtper o~iler, to klfp 
~im, anti p~otJii)e fo~ \ftm, anI) fo aCCOl-tlblglp tb~p nib tY113 'Ooe. 

Nota, g:l)at at tpis time it Was aIro refoltJeb, tpat if one great wttb Cblltle be 
rent to t\Jt 'oufe (If \1to~rett~on, a~ tbere li)e is beItberetl of tye (pilOe, rpat fpc 
(bUM tl)aU be rent to tbe ll'arffi), from wbtcp tye ~ot~er was rent to tpe lpoufe of 
~o~r£rtion, to be tbere kept anb pl-otJtbel:l fo~, tbis being tbe place tDpere 1l)e was iaft 
retIcO. . 

Nota, 11pat it was aIfo tpen refolbeb, tltpat a mogue is.not to be fent to tpe 
'oufe of \1to~r£ttion, but pe ts to be wpippell, anll fo to be fent to tbe place wpere 
be was lart fetteb, tftpe fame map be known, (I~ otpetwife to tye place ofp!s J3irtp: 
l5ut tbf I!loufe of ~o~rettion is fo~ tye ~oo~ of a ~ari~ w~o refufe to wo~k tbere 
.t~ep are to be tDblppe'O anI) fet on\l:J~k. . 

it 

FIN I-S . 
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An Alphabetica.1 

L 
Reciting the-

Points and Heads 
<. 

Of all the Principal Cafes in this Second Part . 

• 
A 

fol. 

W Here an Information -by 
the death of the Infor
mer fhall abate, and 

~ 

where not, 134, and 
26[, 262. 

What thall ab,at; a Writ of Error, 
and what not; whether falfe Latine, 

165. 
What ~efatance of Rent of a Sue

ceffourt Paron, Abbot, or Iffue in 
TaU, thall make a Leafe good, what 
not; with the difference between a 
Leafe for years, and for life, 47. 

What acceptance of Rent by a Leffor 
of the Adrgnee of his Letfee, without 
any notice of the Affignment, !hall 
conclude him from refarring to his 
Le1fee for his Rent,and what not, 141 

142, 143, 144. 
Where acceptance of Rent !hall bar 

the Lord of his Efcheat, and where 
not, 143, 144 

What {hall abate a Writ of Error, -

and what" not, ..• ~31,232. 
What !hall ~ art A:ttaintJ '2+,,, 
After Acceptance of Rent. p.y- .the 

Lord of the Feoffee, whether he may 
avow upon the Feoffot~ or not, r 4-2, 

, (, 143-
Letters of Adminilt-radon granted 

by the Judges,· Delegates, w~ether 
good, or not, 2; 3, 4. 

The power of an Adminifirator, 
_ 4tE q. 

, 3, 4· 
Lette-rs of Adrninifiration,by whom 

to be granted; ·wliere';i man dies ha-" 
ving Goods in divers Dioceifes, -and 
where in divers Provinces, 4' 

The adiourning of Cafes into the 
Exchequer Chamber .. for difficulty; 
whether the fame may be adjourned 
thither, before argument of the Judgcs 
of the Court where the fame depends; 
in what Cafes, in what manner, and 
with what cautions fuch Cafes are to 
be ad journed thither, 146,141, 

Action~ upon the Cafe for words, 
where .i6tionab1e, and' where liof, I o~ 

11 ,420 
Y y He 



A n Alphabetical Table. PART It 
He hath fiolln my wood, my of a confpiracy, for falf1y accufing 

Til(3s, my A pples,my Lead,my Corn, him of High Trearon, before the 
8 I, 82. Judges of Gaol deliY()fY, whether it 

A whoremaHer, with 10[5 of M~r-. lyeth or not. and in what Cafes fuch 
riage, laid a Bafiard, and 1ntitles him~ ACtions db lie, in what not, 270, 
felf as Heir, 89,90 • 27 I, 272. 

Forged a Deed, 132, 133" An Atl:ion u~n the Cafe, forpre-
A Knave and a Thi~f, 134. ferring a Bill ilgainfi him in the Scar-
A CO~luring Kna ~e, " \:;13 8. Chamber,~ whether it lies or not, 
Thy father a Thief, 14:', 142. /~'> ' 271. 
A Sh .. ,~p Thief, . , 1451:1 ~6. AmenCftnents, where the Dedara-

". An Out pudlit fhain~d a 'M.are, tion is •. amendable, where not, and' 
146. where to be made to agree with the 

Laid in w2it to kill me, hired one Roll, where the mifiake of the Clem 
to kill me, 206. in the flilmmoning of the total, where 

A Bankrupt Knave, 2 I o. amendments to be1 and where not, 
Of a Merchant that had gotten 149· 35. 

wealth b¥ trading with,Pyrats, ,t 216. Where a Return upon a Habeas 
He would hav:erQ,bbed me, )227. CorpM is amendable, and where not, 
Her hath coufeDecf. the Towr{ of fo '. 2 ~9. 

much money. 228; 229. An Action l!pqn the Cafe for words; 
A Bankrupt, 267, I marvel you will marry your daugh-
For calling one Traitor2 272. ter to fuch a forfworn man, 140. 

An A6l:ion upon the Cafe, where- .An Appeal; and Proceedings there-
fore called breve Magiflrale, & curfi- on~ the A ppellant to be ready; if no 
torium, 79. Writ returned, whether to. be non-

A" Action upon the Cafe upon a fuited,' 19~ 
ptomife, in confideration of fa much Whe.e aft appearance after the day, 
money paid him,. not to ufe the Trade in the fame Term lhall be allowed of, 
of a Joyner in ~ Shop he had in Lon- and wh~re not, with the reafon of it, 
Jon, for 2 I years; during the term, being bound to appear on a day cer-· 
leafeth the Shop to another, who there tain, 255. 
ufeth the Trade, whether this be a Attions at the Common Law, for 
breach, .. . 136. negligence ufed in a Trade, 186.· 

An A. ion ij on the Ca(e for a pro- Action upon the Cafe for words, 
mife, were a fpecial reque IS requi. the LicenCes to compound, procured 
hte,'where not, , 229. by an Informer, were forged, whether 

An Action upon the Cafe fown adionable, J 37, 1389 
E~ and what lhall be an Efcape, . An Action of Account, whether 

236, 237' the fame Iierh upon receipt of money 
'. An A~ion upon the Cafe, fO.!$rec- to mtrchandize withall; and a Cove

ting of a Mill, and not grinding at nant to make an Account, whether 
the Lords Mill, 195, J 96. this Iieth or. not, 2 S 6. 

An ActioJ) upon the G!fe, againfi a , What matters lhall arrefi Judge
Pro~ator for ncr{ fum!Jloning of ment where two Plaintiffs are in a 
him, by rea on w ereof he was ex- Trover and Converfion for Goods; 
communicated; and where fpedal . after verdict and before judgment, one 
Actions upon the Cafe do lie, and of them dies, whether this be matter 
where not, and upon what grounds. to arrefi the J udgment,'or not, 262. 

264, 265, 266. Amendments, An Indictment a-
An A~ion upon the Cafe,(Q!.erofe- gainll: two for Felony in the finguJar 

cuting~ in the ordinary waf, of number, whether amendable or not, 
Ju~whether it lyeth or not, 269. and where fuch omiffions are amend

An Attion upon the Cafe, in nature able, and w here not; imaginavit, for 
imaginatM 
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,~~natul {Hit, and '(Ji &- arlnif in 
Tr~fpafs omitted, ,whether amend
able. 35· 

The expofition of this word Altt
.r4giu"" and what (hall be 'enjoyed 
thereby, 21· 

An Affife when they are faid to be 
Hccognitors, when [Q be reaqy and to 
have the view, 159, lOG, 

161. 

Whether an Affife lieth of a (foft, 
or not, and of what an Affife Heth, 

21 4. 
All Affife is feftinum remedium, 

237· 
An Attachment againfi a Debtee, 

having had part of his Debt of the 
Bail, and for taking the Principal in 
Execution, after hisreleafe made to 
the Bail of the whole Debt, 68, 

69· 
. ~n Affife of Nufance, f~r turning 

of the greater part of a water-courfe, 
whether good, Or not, 119. 

An Attaint, againfi whom the fame 
lie,h, 244, 245. 

An Audita 4ucl"clcl, where after 
Judgment in Debt and Execution, the 
party removed himfelf in Chancery 
by a Habcaf Corpttf, and upon a fot, 
ged releafe had an Audita querela; 
this matter thete appearing, Jeft to the 
Law, 10. 

An Attachment granted againfi one 
for pleading of'Infancy to put off a 
Tryal, -being 63 years of age, 67. 

An AH,dita querela) where one may 
han the fame, where not; and touch
ing the nature of an Audita querela, 
and where one thall be difcharged out 
of execution, being unjufiIy taken, 
and where not: Judgement aga'!nfi 
two, an execution againH one by 
Elegit, after takes the body of the 
other, 97, ,98, 1°9, I r 0, 

I II. 

An Audita querela in the Chance
ry, afccr Judgement affirmed in Debt, 
and the patty in execution, upon a 
feigned fuggefiion, gets an Injg,nction 
and a Superfedcas, and the part~ to 
be Bailed by Order in Chancery, and 
fet at large, the. Debt not fatisfied ; 
what to be done in this Cafe, whether 

this be an Efcapein the Sheriff, 12<9. 
Arguments of m~tters in Law by 

the Judges, with th.e reafon of their 
folemn argumtnts, 203-

An Attachment for getting a Super
fcdeas. to flay exe~utioll. by a pra&ice, 
no Writ of Error hanging~ fur which 
the Attorney- punifhed. 162. 

An Appeal fram a S:entence at Tor-k" 
to the Court of -Delegates. 2. 

An Audita querela, 0, a F e-olfee of 
a Feoifee, whether it Heth, or not, 
and by whom with tnt nature ef it, 
being brought to have Contribution. 

14, 15, 16, It. 
An A ward, what [ball be faid to be 

a good award, and what not, when 
to pay money at the ho~re of a Sttan-' 
ger, if a good Awa.rd; whete the 
fubrniffion is with an it" quot, and 
where not, . 2J.o. 

An Award made that he {hall {land 
acquitted of the Rent, whethet a good 
award,· ... _-._- . _ .....• _. !}t5. 

An award for a battery, that ~me to 
releafe the a6tion) the other t<J' pay 
10.1. in fatislaCfion -w-hltnto precede, 
the releafe, or the paym~nt, 1 t 'r,l i I. 

An award made for one to payl1lE1-
ney to the other, and to give fecurity 
for payment of it, whether a gMd a~ 
ward,or not, 260. 

Averrements, where, CettaihfY, ex
preffed by argument, and implication, 
ilialfb-e- good without· an-;ivetremtnf, 
and where Dot; 7"9. 

Where Averrements are retJuifite) 
and where not, --- '_.... J~, 96. 

Where an Averrtnent is requ1l'ite. 
and whe_re~or, in an a6tion upon the 
cafe tor words, ..,. -... . j t 42. 

An Avetrment of a u'R: {whete the 
fame may be, and where not) 235. 

What £hilUi(diid to be an A verre
ment,of a lif~ QtimpTIcaff5fi;and what 
no~ 163-

An Affife ef Nuj:JnJ'i ithethet a 
Feoffee of a Fe{)ifee,may have the fame, 
or not, and what actions he may have, 
and what not, .. _. _ . . 15. 

- An' At.tiOn upon the cafe for wbrds 
brought by a man, and Ji1yes loCs ef 
marriage, with intendeb:zt, & conams 
fui~; to marryfuch-a woman,271,177-

Y y :? An 
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An aClion of Account for arrerages 
for divers (urns of money, as his re
ed ver , and to render an accoun t) 277, 

278• 
An aClion upon the cafe for refufing 

to feal a bond tend red unto him accor· 
'ding to an agreement, and whether the 
hand ought to be a joint bond, or 
joInt and feveral J 287, 

. An Attachment upon a Prohibition 
for proceeding in the fpiritual Court, 
after a Prohibition, granted upon a 
modus decimanJi, 289. 

Where acceptance of Rent by the 
Leffor,after a breach of condition thall 
harr him of his entry for the fame,and 
where not, 290) 291,292,293. 

who {hall be faid to be an Affig
nee within the words of a condition, 
and who not; and whether a Devifee 
thaU be faid to be an Atlignee, or not? 

291, 29 2 • 

As touching A verrments, and unto 
what averrmeqts, way is to bt: given, 
and to what not, 292. 

Whether the Acceptance of a 
Rent, before the fame be due, {hall be 
a barr, or not to the party, to enter 
for breach of a condition, 292, 

293, 294. 
The Attorney General,and Confef

fions made by him, of Claims, upon 
900 warrantos by him brought,· how 
tar fuch Confeffions are allowable by 
the Judges, and how far not; wirh 
the difference where the Confeffion is 
of matters in faCt,and where of matters 
in Law, 295, 296, 297, 298. 

The Attorney General, and his 
power by virtue of his place, 297,298. 

The power of an Attorney to make 
livery, and the due execution of the 
fame, 302,303,304,305,306. 

Where one (hall have an action of 
Detinue, and where an action upon the 
cafe for a trover and converfion, and 
where a fpecial action upon the cafe, 

308 , 30 9, 3 10• 
An action of Detinue,and who may 

have it, 308 , 309. 
The nature of an aCtion upon the 

cafe being a magifiral Action, 310, 
311,3 12 • 

An Audita qu.erelll) and where one 

thall be relieved by an Auditll qu.rtla, 
• 320 j 322. 

The Admirals Court,and the Jurif-
diGtion thereof, ·of what caufes they 
are there to hold plea of, ana of what 
not, 3 22 ,3 23' 

Where a Recu[ant after Judgement~ 
conforming of himfelf, (hall have an 
Audita qu.erela, for his relief againfi 
the party informing, 32 4,3 2 )-

Where a man is fo have an Audita 
qULrela for his relief, where he cannot 
plead, and where not; and againli 
whom an Audita qULrelaIieth, againfi 
whom not, 32 5. 

An A1Tault, and what {hall be fuffi
dent to makean atfault;whether words 
wiH make an affault, 32 7, 336. 

An adion of falfe Imprifonment, 
with a juflification thereof, 328,329, 

33°,33 1• 
• Touching the Arremng of one for 

Night-walking, 32i, 3.1 9,330. 
An Ad-ion upon the cafe in the na

ture of a Confpiracy, for confpiring to 
Indict one for a felony; where this 
Action Jieth, and where 11ot, ~3 J, 

33 2• 
A fpeclal AClion upon the cafe a

gainfi a common Chirurgeon, for his 
undertaking to cure ones [ervant hurt 
with a Cart-wheele, and not perform
ing the fame, but applying to him un
who"lCorne medicines, 332,333. 

W here an Action upon the cafe ly
eth againfi a Smith for the pricking of 
a horle, and for his warranty, to cure 
a horfe, 333, 334. 

A n Action upon the cafe againfi a 
Barber, for barbing of him uegligm
ler, & btartificiali,er, 333. 

'What Actions the maller may have 
for wrongs done to his fervant, and 
who not, 333, 334. 

Where an action upon the cafe {haJJ 
be, upon an action upon the cafe, and 
where not, 13 j, 334. 

Where an Amendment of a plea af
ter a difcontinuance may he by a1fent, 

. 335· 
An Action upon the cafe agai~U the 

Lord for refufing to admit one to a 
Copy-hold eflate, 336, 337, 338. 

Whether an Action upon the cafe 
Jyerh 
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Iyerh at the commoh Law, againfi 
Feolfees for refufing to perform the 
trull in them repofed, 33 6, 337· 

Wbether an Action upon the cafe , 
lierh againfi the Lord of a Mannor, for 
refufing to keep a Court, 336,337. 

An adion upon the cafe againfi the 
Clarke of the Inrollments, for refufing 
to inroll a deed within 6 months, 

J, 336, 337. 338. 
An adion upon the cafe againit the 

Bifhop, tll refufing to do according 
to a mandat to him. 337. 

An adion upon the cafe againfi the 
Ordinary forrefuting to admit a Clark 
prefented to him, 337. 

Aotions upon the cafe againfi mini
fredalOfficers, for their refufing to do 
their Officers, 337, 3,8.. 

Whether an action upon the cafe 
will lie againfi a tenant for Life, for 
refufing to attorn, 3 ~ 8. 

Whether an ad ion upon the cafe 
Heth againfi one, for refuting to make 
livery, having delivered a Charter of 
Feoffment to him, 338. 

Whether an action upon the cafe Ii
eth againfi one for refufing to prefent 
him to a benefice according to his 
promife, 338. 

Whether an acrion upon the cafe 
fieth as well for a Non (eJanl., as for a 
mi.rfe{a1fJ, 338. 

Touching Amendments, of the Bill 
upon the fy Ie, and of the Declaration 
according to the Bill, and where the 
amendment {hall be according to the 
Office· book, 33p. 

A fpedal action upon the cafe a· 
Bainfi one, for that ConalU4 fuit, to 
charge him at the quarter Seffions, to 
be the reputed father of a Ballard 
child, whether this aaion Heth or not, 
and touching Appeals, to the quarter 
SetIions, and to the Judges of Alllfe, 
or to the Judges of the King's- Bench; 
and whether a [econd Appeal may be 
or not; upon the Statute of 18 Eliz. 
capite~. touchi8g Ballard children, 
or upon the Statute of 43 Eliz. cap. 4. 
touching Charitable Ufes, where the 
Decree made bv the Commiffioners 
upon an Appeal, and exceptions, is 
eonfirmed by the Lord Keeper, 343, 

344, 355, 3S6• 

B 

, 

W Here a ({e1eaCe pleaded, {hall 
be a barr to a S eire f~ciM 

23 1,23 2 • 
Ii baile taken in Execution, pays 

part of the Debt, not able to pay the' 
whole, the Debtee doth rdeafe to him 
the whole debt, Judgement and exe
cution, and acknowledges full faris
faction of the debt; the bail dies, the' 
Debtee fueth out Execution upon the 
6rll Judgement, againfr the principal, 
and takes hi.m in execution, what re
medy for him, 68, '9. 

Two 'If'eljhmen bail for one ancfred 
upon a Latitat. JudgelJlent againfi 
him, whether Proce[s of Capilli ad {a
lisfaciendum, {hall go into Walet, a
gainft the bail or not? 54, S~J 

Bail refufed upon a HahetH CorlNI ,in~ 
contempt of the ,Court, what Is to be 
done, " 139, 140, 141. 

Whether one taken in execution 
after a Writ of error, brought, and the 
Error be ap{larent, may be bailed, or 
not, and whether they may fo do in 
Parliament, 1(;4. 

The bail brings the principal in 
Court, there being a recovery agalnft 
him, and a Scire FaciiH againft the 
bail, who prays the principal, may 
be committed in Execution, for his 
difcharge, whether this grantable, or 
not, 260, 261,,' 

A man doth bargain and fell fo 
many trees, to be cut dmvn within 6 
years after; If he fever them not with
in the time, whether he may take them 
afterwards, 7. 

A man doth bargain and fell trees, 
growing upon land, which he hath in 
the right of his wife, before feverance 
of them, the husband dies, quid opera
lur, I7. 

A man doth bargain, feU and grant 
a Manor, with an Advowfon appen
dant, the Church becomes volde, be
fore Inrollment, whether he may pre
fent, by the word of Grant, or not. 

8, 9. 
Touch-
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Touching a Befant, and the value 
thereof, certified by the King to be 
100 l.· 161. 

Touching Butlerage and Prlfage, 
and the difference between them, who 
4re to pay the one and the other, and 
-who not, 250, 21 J, 2 ~2, 

253,254. 
Bifhops, in what Cafes they may 

cut down Timber-Trees, in what Ca'" 
fes not,being the dower of the Church, 

279· 
Where Bail once difcharged thall 

b~ aftexwards revived, and where nOf, 
, 286, 287. 

BII,on & {tme, aad what things a 
Husband may do to his. Wife, and 
what not, 291, 292 , 

.29,· 
One committed by order of the 

QHarter Seffions, Bailed, 341 , 

342 • 
_:- One .-illegally committed by a Ju .. 
fiiu.qf PeaGe, Baikd, 343. 

whether by this the Covenant b~bro
ken or not, .. /. II, 12, 13. 
.. ' A man doth ~{)tenant that he had 
good right to· grant the ManDt' of 
Dale, by him grallt¢d,in which he had 
D6 right, whether.by this the Cove
nant belxoken,. m'rWt, 12. 

Wbether a CertiPhiri may be gral1~ 
ted, ·after a Writ 'of Error, errors af
figned ; -and in Nullo eft erratum plea
ded, to have the Record to provet)ne 
of the errors, upon the point of ad. 
jouIttment and difrontinuance, whe
ther this may be or not; with the 
ditfercnce where it is in affirmance , 
and where in dif-affirmance of the 
fqrmer Judgement, & ad informan
dum confcienliam, 71• 

A Certiorari prayed, to remove a 
Record from Durham, whether to be 
granted, or nor, 158• 

Touching the Court of Chanc~ry, 
and their Au,thority to commit one in 
a Scire ["CiM upon a Recognizance~ 

6,-
A verdiCl againft a Widow before: 

Judgement, {he takes a Husband, whe
ther the CapiM {hall be againfi her. or 

, not, 81.' 

W· . Hether a Capi," aJ, fa,jsfaci.- Touching the power of the Lord 
endum, againfi a Bail, iliall Chancellor, in grantingofComillions 

SQ into Will,s or 00", 54, 55 •. up~n the Statute of Bankrupts, what 
Whether a CapiM do lie upon a £han- be good Commiffion, and what 

l:«()gni~ance acknowledged in Chan- not, 2,6,2-,,7_ 
c"JY; Of- not, 62, 6j, A Juror returned to felveof a Jurr,-

. 64, 65. was challenged for that he was fOI-
Whethet a Capias aJ {atisfaciendum merJy attainted of Felony, and par

Herh againfl: the one, after an Elegit doned, whether this be a good chaI~ 
el4Cclilfed againfi the other, the Judge- lenge or not, J4-4. 
Illellt being againfi twO',. 9 8, 1°9, Touching Corporations and Mau-

110, I I I _ woods, opinion of them, 233. 
Touching the entry of a Ca-piM'} and Whether a Corporation may take 

when the fame is to be entred, J 09, by Will, or not, 33, 34. 
, 110. Touching Common and Patlure, 

Ai Ldke for years, uooer a Tenant with the difference between them. 87. 
J1W allier. V;I,/,. ha v'ing made a Leak at 88, 89. 
WUl upon the death of the Tenant Touching Common, per cat{e Je 'Vi~ 
1"" altter vies, grants the Efiate for cmage, how to be taken, if two Ma
the remaining Lives, and Covenants nors in one Town, whether the one 
th.t h~ had powel fo to do~ the efiate may Inter cornmon with the other, 
being in him by way; of ol:cupancy; per ca.fede 'I/icjllPge, or not, 87, 
and, to make farther affurance, and 88. 
tlla:f: he filould enjmy it quietly, the Touching the Condition of a Bond 
Leffce at will being the O"upant) . to perform an a ward, the fllbmiiflOO 

of 
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(JI all matters, fuirs and controverlies; or two Writs of Covenant, 112, I 13. 
there being a Surt in Chancery, the Whether upon a Try~l upon an Ac
award was, quod qu£dam {ella & qua- tion of Covenant, many matters may be 
Tela ceff.Jret, and that 5 taret acquieta- ailigned for breaches or not, I J 2,I J 3. 
tlU de qUillThet mater~a, & caufa in A Covenant bl the Leifor againfi 
pr£dilla qu£V'ela~ pleads quod acquita- his LefTee, after his Affignment, and 
tl~ fuit. Plaintiff fets forth a new Bill an acceptance of rcnt of the Ailignee., 
exhibited, whether this he a breich of whether it lyeth, or not, 142 • 

the Condition, or not, 93,9495196. - An Adion of Covenant by an Ap-
What things a Commoner may do prentice againlt his Maller, for turn~ 

on the Land, and what not, and how ing ~im out of Sel"Vice within his 
he is to take and enjoy his Common, term, 191, 19 2, 193· 

,~ 115, I16, II 7. What {hall be faid to be a good con-
-Whether a Commoner dtay jufiitie fideration to raife a promife., and what 

tl:\e killing of Conies on the Common, not; and w1lat fuall be faid to be a 
116. confideration againft the Law, and 

The condition of a Bond to fave I what not,and whether fuch a confide
harmlefs the money not paid; a Ca- ration !hall raife a prornife, or not, 
piM againH the Plaintiff, being Sure- 213, 2 I 4. 
ty, whether this be a d~q1Uification to, Courts of Equity, with the rnan-
make a b,reach of the Conliition.,or not;' ner of their Proceedings and Decrees, 
and what {hall be the dam~fication to in what Cafes they are to be prohibited 
make a breach of the Condition, and and in what not, 194) 197, and 
what not, whether terror of Suit, 115. 2 15. 

the condition of a Bond, That A Covenant for Plowing, which 
whereas the above Bounden fhall was 'not 11uper laid down for Pafiure, 
and will (for if the above Bounden where the fame Heth, and where nor. 
{hall and wlll, &c..) whether this be 258. 
a good condition, or not, 133. A claim by Letters Patents, to have 

The condition of a Bond, to pay Fines impofed on the Cornrniffioncrs 
money within two days after~ but no of Sewers., fm: acting contrary to their 
fum expreffed in the condition; whe- Commiffion; what words fufficieot 
ther by this the Bond is tingle and to carry fuch Fines, and what not, 
without condition, and fa to be paid' 23'. 
upon requefi, or not, ' 156. A County Palath~e, with the great 

What lhall be Caid a good confide- privileges to the fame belonging, by 
ration to raife a promife, and whether having of Jura regalia, 226, 227. 
the forbearance of a Chancery Suit be What fuall be faid to be a good 
a gO,?d confideratien, or not, 35, 3 6.confideration to raire a prornife, and 

What fhall be [aid a good confide- what not; in confideration of t'aking 
ration to raife a promife,and what not, fuch a one to her Husband, prornifed 
where it is upon a confideration pall, to affure Land on her, whether a good 
and where not; as a promife upon a confideration, 262,26,,26,9,2;tb. 
demife to pay the Rent, and a promife The feveral Cornmiffions of Oyer 
to pay ,0 I. whether this, be a good and 7'erminer, and of Gaol-delivery. 
confideration, 78,' 7,9, 80. 270, 271. 

Touching Eftates in contingency, A Confultation where the [arne is 
what fhall be faid to be fuch an Ellate, to be granted, and where not, 238, 
and whatnot, 12,,1 24, 12 5,126, 2~9,240' and 249. 

127,128,129,13°,131,132. Where a Writ of confpiracy ]yeffi~ 
Whether the Affignee of the l\e- and where not, and for whatthe fame 

verfion of a Houfe in Fee.fimple, and Heth. 270, 27 I, 272. 
of the Reverfion of another hOUle for Whether Sureties to pay Colls {han 
years, by fevenl Deeds fhall have one be put in by a Common Informer, in 

,af~ 
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cafe the matter pafs againfi him, or I Common Law, and what to be Cu
not. 18. fiome, 186, 187' 

A .Reverfioner in Feei and being Whether aCufrome,without laying 
iffue in Tail, in the life of his mother, of Ufage, be a good Cufrome, 187. 
the furvi ving Tenant in [pedal tail, by What £hall be faid to be a good 
Deed indented, makes a Leafe for confirmation of a Cufrome by Parlia
years, to begin after the deat~ of his ment, and what not~ J 87, 188. 
mother rendring Rent, and dies; the Whether a CuHome, refrrained by 
next R~verfiond, in the life of the a StaTute, ought to be confirmed by 
mother levies a Fine with ProcJama- Parliament or not, Ji7, 189. 
tions; '[he motber dies, whether this Whether Common Law, and Com
Leafe be good againft the Conufee or mon Cultome be all one in kind, 01' 

not and how far he £hall be liable, and not, 187, 188. 
ho~ far not, what Efiates avoidable Wheth!rthe Cufrom of London, free 
by him, and what not, 'and what E- of one Trade free of aU, be taken ,_ 
fiate the Conufee is to have in this way by the Statute of 5 EIi~. cap. 4. 
l!.and in what manner, 42 ,43,1.4, or not. 188, 189,190. 

45~ 46, 47· Whether an ill Cullome, confirmed 
Conclufions and Efioppels, how far by Act of Parliament, is thereby made 

they do har and bind the Efiate, 43, good or not, 189. 
44, 45, 46• The Cufiome of London for taking 

A Confultation, and whether a ofPrentices. I9h 19 2 , 193. 
fuggefiion in a Prohibition upon a Where a Cufiome £hall bind and be 
modUf, being approved by two per- allowed of in aU Courts, and where 
fans, both of them attainted of Fe- ondy in the Court of the VilI~ or 
lony,and fo no good Witneires; whe~ City, where the fame is alledged to 
ther thi~ be a good caufe for a Con- be., 192,19;" 
fultation or not, 144, and 145. A CullOme fOr the Refiants and In-

A Copy-holder, Jacens in eXlremH, habitants to grin de at the Mill pf the 
furrenders his Copy-hold Ellate unto Lord, 195, 196. 
the Lord of the Mannpr, Habendum A Cufrome, and the Reafon of it, 
after his death, ad opus &- ufum, of an as of Borough Englifh, and of Ga
Infant in venter fa mere; and if fuch velkinde. 196. 
Infant dies without Heir, within age, The Cufiome for 7'orcefter common 
or before Marriage, then to the ufe of Bake-houfe. 
another and his Heirs; whether this TheCultome of Bellerle)', none to . 
be good or not, and who £hall have erect a Dy-houfe, 196. 
the Land, the Infant dying within What Cufiome fhall be [aid to he 
age, 272, 273, 2'74, 275, 276. reafunable, and what not, 201, 202, 

Payment of Cofis UpOD a Non.fuit, 'and 203. 

whether a Plaintiff Executor, being That Cufioms ought to he reafon-
Non fuit, {hall pay Colls by the Sta- able; what £hall be good Cufiornes, 
tttte of 4Jac.cap.,. or not, 261. and whatnot, 238,239, l40 • 

A Curtelage, whether it be part of General Cufiomes, where the fame 
a Haufe, and £hall pafs with the fame, lhall be faid to be the Law of the 
or not, 113. Land, and where not, ' 250. 

The Cufiome of a Copy-hold Ma- An Acrion of Covenant by an Af-
nor, and touching Fines certain and fignee of an Affignee, of the Rever
uncertain, upon admittances to be fion for Rent, whether maintainable 
paid, whadhall be a good proof for or not, 281, 282, 283. 
Fines uncertain,and what nor, 32 d3. Who (hall take advantage of a Co-

That is not to be laid as a Cufiome) venant or condition & who not, whe
which is the Common Law of the ther an Ar11gnee or Grantee of part of 
Land; what lhall be faid to be the anEHat~maydofoornor, 282,~83. 

Whethe~ 



PART 11. An Alphabetical Table. 
Whether a Covenant made by a requires, ' 308. 

Ldfee, that he Iwill not alien but in $ The ancient Count in Detinue, what 
fuch a manner {hall enure and have the the fame is, 312, 313. 
force of a Condition, or not, 29 0 • An Adion of covenant by an A~ 

291, 292, 293, 294· fignee againll the Defendant, for not 
The breach of a Condition made to levying of a Fine according to the 

relhai~ed Alienations t whether after Covenant and Notes of th, Fine ten
a lawfull alienation this alienee may dred; the Notes containing four Mef
alien to whom he will, or Dull be alfo fuages, the fale being but of two, whe
fubjeCt to the condition, 290, ther good and purfuing the Covenant, 

29 1 ,292,193. or not, 317,318,319. 
Whether acceptance of Rent by the Commiffioners taking a Fine of an 

Leffor, after a breach of the condi- Infant, called into the Star Chamber 
tion, Dlall bar him of his Entry for fur it~ but not puni{hed, bein'g a fault, 
the Condition, or not, 290, 291. but no Crime, 320. 

292, 293. Where general Certificates by the 
where Conditions {hall have age .. i BHhop !hall be good, and where not; 

neral confiruCi:ion, and a large extent, and where general Allegations thall 
and where not, with the difference be allowei:l of, and where not, 328, 
where the fame is for the benefit, and ~ , 32 $1, 330. 
where for the prejudice of the party, The Office and Power of a Confia-

• 290, 291. hIe, in committing of one for breach 
where a Condition to alien to his of the Peace upon himfelf, 3 2 9, BO. 

Wife {ball be good, and where not, A Copyholder, according to the 
and how to be performed; and whet:e cuitome, nominates one to his Copy
a Condition void for one part, {hall hold Efiate, who tenders his Fine, and 
yet fiand good for the other part, and prays admittance, whether being ad
where not,. 291. mitted, he is to have the ,fame cu· 

Where a Conditiotl difcharged as fiomary privilege of Nomination, 
to one, !hall be altogether difcharged, 336, 337. 
and wh~e not, 29 1 , 29 2 • Of a Copy-hold EGate difcendable 

ConfeHions of Claims by thi: King's by Cufiorne, whether a Dower or a 
Attorney General, in what Cafes to Tenancy by the curteGe may be of this 
be allowed of by the Judges, and in without a fpedal cufiome, 337. 
what Cafes not; with the reafons The Court of Chancery, and what 
thereof, and the difference where the remedy that Court will give in cafe of 
conkffion is of matters" in Fact, and refufal to admit to a Copyhold EGate, 
where of matters in Law, 295. or to keep a Court, 336, 337, 338. 

296, 297, 298• The Houfe of Correction, and who 
. The force of a Charter without "is to be fent thither, 3S8. 
Ufage, 29), 296, 297, 298• 

Ancient Charters to be taken, ac-
cording untD ancient Ufage, 298. 

The Court of Chancery, and their 
endeavouring to avoid Judgements at 
the Common Law; what Re[91ution 
the Judges have made in fuch Cafes, 

301, ~02. 
What !ha'll make a good converfion, 

and what not, and where a Denyer" 
{hall make a Converfion, 307, 

.508, 30 9, 310• 

Counfellors to' advife proper ACli
ODS for (heir Clyents, as their Cau[e 

D 

A Declaration in Debt, upon the 
Statute of Bankrupts, E, quod 

vigore Sta',,'; predia; aOio accrevit, 
there being two Statutes, Whether this 
Declaration be good or not, 26. 

What !hall be faid to be a good 
Declaration, and purfuing the pro
mife of a Leffee after his term ended, 
for continuance in poffeffi~n for fa-

Z z ving 

" 
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farthing damnification to pay him tMl> his Carriages at any time, When he 
pence, and what not, 31,38. ihould have occafiop to ufe the fame, 

A Declaration for words, faying and doth not fuew t,hat he bad oeca· 
that he killed one, without averring fion to'ufe the fame-, whether this De
him to be dead, whether a good De- claration be good or not, 12 I. 

claration,. ~ '" " 42 • A Declaration upon a promife, that 

" 

A Declaration for words, qHod dixii if I. S. would affirm' the Rent refer: ' 
de querente Thou art a Thief, &c. the ved to be 6 I. he promifed to pay the 
Jury find that, he fpa~l!'the words of fame double: 1. S. did affirm the 
the Plaintiff, &- uIteriuJ dicunt, that Rent to be 6 I. whether this Declara
he fpakethem in his abfence·whether tion be good, without giving of no
good or not, .42 • tice of this affirmation of T. S. to the 

Wl1ere a Demurrer to a Declaration Defendant, or not, 1-1-3, 144, 145. 
may be waived, and plead to I1fue, A Declaration for words (if it had 
and where n:ot, in cafe of an Infant, not been for the Plaintiifs oath at fuch 

69. a Court Baron, I had not been caft) 
A Declaration upon a promife of upon this, the words, I marvel that 

gi ving truft for Wares fold, not ex- you will marry your daughter to fueh 
ceeqing 100 I. to pay the fame dicit a forfworn man, whether this De
in faUo fiduciam dedit, demanded the c1aration· be good, not ihewing any 
money not paid, unde a{]io, whether caufe to keep a Court Baro~ nor that 
this Declaration and Confideration be the Oath was in a matter pertinent to 
goO"d arnot; what Declarations are the I1fue, . 140' 
good, and what not, whether fiduci- . A Declaration in Debt upon a Bill at 
am dedit, contain certainty fufficient, Hllmborough, to pay 671. at. Ham-
or not, < 74, 75, 76,77, 78,' 79. borough, Debt brought here for 56}. 

A Declaration for words, Thy huf- whether the Decl'llation be good or 
• band and his Mafier hath fiolen my not, by reafon of the variance between 

,Wood, jhether good without an a- the Bill and the Declaration, 144. 
verment, that the Plaintilf>was his A Declaration in debt upOQ a Bond, 
Maller, 81, 82. for payment of money within two 

A Declaration upon a promife a- days after, no fum in the condition, 
gainfi an Executor, to pay the money Declares upon a Bond to pay fa much, 
owing by the Teftator, upon forbear- CHm inde requifitM; whether this De
ance to fue till the Will proved, whe- cIaratlon'be good or not, by reafon of 
ther this Declaration be good, with· the variance· between the condition, 

--- out ihewing for what caufe the money and the Dec1aration, 15 •• 
grew due,' 91,92. A Declaration in debt, for not per-

What !hall be [aid to be a damnifi': formance of a Covenant to fettle a co
cation to caufe a forfeiture of a Bond pyhold Efiate, being to be done upon 
.to a Surety, whether payment of mo- requefi, the requell made to the Exe
ney by him at the day, and terror of curors, not ~wing what Eilate the 
Suit, and a Capias againft him, 94, Covenantor had in the ManOr; whe-

~5, 9 6, II5' ther this Declaration be good or hot, 
A Declaration in Debt, upon. the and th,erequefi well made, 15 8,159-

Statute of 2 E. 6. cap. 13. for not fet- , . A Declaration in Debt, by the Cor .. 
dng out of Tithes; Declares, that poration of Phyficiags, againft a Doc
quilibtt fubje{]Uf diai domini reg~,. the tor, for praCl:ifing of Phyfick, being 
Statute being domini reg~, whether not Licenfed, nor a Dpctor in any of 
this Declaration be good or not,: the Univerfities in England, brought "'" 

1 19. in the name of the Prefident, and de
A Declantion in an Adipn upon dares, quod reddat ei, and to the Col

the. Cafe for fiofJping a way, which lege fo much, whether this Declara
tiOIl 
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:ion be good or not, 185, 186. of deeds, and the marfhalling of the 
. A Declaration in Trefpafs for an words, ut res mag~ valeat., qu~m pe

Affault and Battery, being with a reat, Q7. 
(quod cum) whether good, or Qot 1 Debt upon a bond)the Plaintiff "fier 
and in what A6tionE, and upon what recovery and Judgements, cancels the 
difft:rences, fuch a Declaration, with bond, the Judgement reverfed; what 
a quod cum,iliall be good; and whether remedy for the money, being upon fale 
fuch a quod cum, be any affirmative, of Land, 229'; 
or not, 21 4, 2 I 5. , 230, 

In what Cafes., a Dec1aration, ha~ Debt for Rent behind, brought by 
ving matter of fubftance inlt, £hall not reverfioner, 233, 
be made bad, for defect in forme, by 234. 
the Statute of 36 E. 3' C.1p. 15. 2 14. A deviCe in Mortmaine, good by 

What !hall be a good Declaration cufiome, with the reafon of it, 187, 
upon the Statute of 2 E.6. cap. 13. 1. 89, 190~. 
for Tithes and what nor, 228. What deed of gift thall be [aid to be 

By a Demurrer to a Replication, fraudulent, and what not, with the 
what matters are confeffcd, what not,. badges of a fraudulent deed of gift~ 

1. 226. 

Touching Judges Delegates, and A deviCe to a younger fon, before 
their Power, whether they may grant, 21 years, to his Executors; the Son 
Letters of adminiflration or not,2,3 ,4. dies before 21 years, whether this be a 

In the ,perCon of the Judges De1e- preCent intereft vefled in the Son, at 
gates, Whether the King be reprefen- as an executory devife, refiing in can
ted, 3. 4· tingency, 123,1. 2 4, 125,1.26,127, 

Whether the Court of Delegates 1 zg, 129, 130, q 1,132. 

may pronounce fentence ofExcommu- An execurory devife, 273. 
nication, or not? and what their What thall be [aid to be a Difconti-
power is., 4. nuance, and what not, and what (haH 

Decrees in Courts of Equity like be wrought by the entre of r~e wife, 
the Laws of the Medes and Perjians, being tenant for life, after the death 

197 and 215. of the husband, who was tenant in 
A Rule to be obferved in Demur- tail, and made a feoffment in Fee 

rers, to !hew the caufe of Demurrer, with warranty; and took back an 
267. efiate, to him and his Wife for their 

What !hall be [aid to be a Depar- lives, the remainder to his two daugh
ture in pleading, and what not, 30, ters and their heirs; whether this 

40, and 249. feoffment do work a Difcontinuance, 
A demand of Rent, before any ad- or not, 29, 30,3 I, « p. 

vantage to be taken for non~paymenr, Tenant in tail, bargains and fells 
with the difference, where it is in the by deed inroned, lea vies a fj,ne to the 
cafe of a common perron] and where barganee, with Proclamations, 5' years 
in the cafe of the King, 4. pars, whether a Difcontinuance, or 

Debt againfi the Sheriff upon an not; with the difference where the 
(fcape, where it Herh, where not, the Fine is before the Inrolment, and 
Sheriff takes one, by an erronious where after, 3~, ~. 
procefs, fuffers him to efcape, whether A man doth mortgage his land, and 
debt upon this Heth, or not, 62,63~64. flill continues in Poffetlion; whether 

Debt for non-performance of an this be a diffeifin, or not, 226. 

aW~lrd touching a Battery; the one to Touching Durham, and the :remo" 
fcale a rekafe, the other to pay lOS. ving of a record from thence by a 
which to precede, the (deaie, or the Cer'iorari] whether the fame may be 
payment, I I 7, 118. fo, or not, 1. 58, 

Touching Confiruction to be made Where a man lhall have a Detinue, 
Z z. 2 ~nd 
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and where art aC\:ion upon the cafe, 

30S, 30 9, 3 10• 
An ACTion of Detinue, and the na

!ture oUhis Action, and who may have 
it; and what is in this to be recovered, 

308, 3°9· 
In Detinue, the ancient Court, ob-

fervable what it is, 3 J 2, 3 13· 
Touching deeds of gift,3nd difpofi. 

tron of Efiates, to be done in a mans 
life time, with the obfervation of Sir 
'IbomifDromley, touching the fame, 

3t5, ,16. 
Touching DecIarationsjand certain

ty to be contain'cd in them, qn,edam 
portio 'err.e. An Ejeaione firme, for a 
ridge of Land; a Detinue, De uno 
Cum:e/Il·. An Indictment De uno Cumulo 
tritici, . whether thefe be good or not, 
~r void for uncertainty, ""3 17. 

An Adion of Debt, for an efcape, 
brought againfi the MarihaJ, where 
the fame Heth, and where l1ot' __ l~o, 

3 21 , 3 22 • 
Where a Difchargeis good by word 

of mouth, and where not, for to dif
charge a Chirurgeon, of a Cure by him 
undertaken, or of a Carpenter of a 
);uilding\ 333,334. 

Where a pleading {haH be faid to be 
difcontinued, and where not, 335, 

'-'336. 

I N what cafes an' EjeClione fi!1!!,c 
Heth, and in what not; whether by 

a Le1fee for years, for the ejectment of 
his Ldfee at will, and upon what pof
feilion, an Ejdiione firme lieth, and 
whether upon a Poffeilion in Law; or 
not, 217, 218. 

Touching matter of EleCtion, -Lipon 
a Leafe madeof Land, by Jemi-fe and 
Deed, with all the woods, and under
woods, and all trees (excepting 6. of 
the great trees.) -in whom the eleCtion 
here is, whether the LefI'ee may cur, 
before the Leffar have ele.Cted his 6. 
Trees, wIth the Difference, where the 
exception is of fo many trees, to be cut 
d<?wn wit,hin a certain time,and where 
am; where the Ldfor, and where the 

Leffee (hall have eleCtion, with the 
time of the EleCTion, 5,6,7,8,9' 

Leffee for years,doth requeH the Lef
for to make his Election; of the trees 
excepted; an<TTie refufeth, whether by 
this his election be determine.d, or nOf, 
and whether the Le1fee may cut down 
leaving the number excepted, 7;8 9: 

An Ejeaione pr'!!.c brought for a' 
haufe, and for the moiety of a Tene
ment, whether it lieth,or not, 28,29. 

A Leffor accepts rent ofrhe Affignee 
of his Leffee, whether by this, his 
~leCHon of taking, the one,ortheother 
for his Tenant, be determined, ot not, 

J42, 143'. 
. E..!!2!,.to reverfe a Judgement given. 
In a Court of Pypowders. Upon a 
Bond entred into loog before, whether 
this be error, or not? 21,22, 2jo 

24, 2). 
:Sr.r'2!, to reverfe a Judgement given 

for 3. one of them being dead tempore 
Judicii, whether Error or not? 260-

Error upon a Judgement in the C. 
B. in Trefpafs and ejectment, in the 
firfi Declaration, no day of the eject
ment; but well in the Second, (being 
with a .poftea,) (S.) whether error7 

and how far the (poftea) ihall guide 
the fame, 29. 

Error that the venire faciM, was of 
one p'arHh, where it ought to be of 
two, whether errdr, 86,87,88, 89. 

Touching an -glegit,and the executi
on thereof, with the nature, force and 
effect of the fame, with the manner of 
the Execution, if the one be void, 
whether he may have another; and 
the fame being once well executed. 
whether he may have another, or not? 

97,98, 109, 110, III. 
Touching the Execution upon an 

Elegit, Vnica executio, how rhe fame 
iSfci1je intended, with fatisfa8ion, 
and the manner of the entre of an Ele
git, of Record, and when the fame is 
to beentred, 98, I09,1I0,III. 

Error upon a Judgement in Cove
na~a~ Atllgnee of a reverfion, far 
not afTigmng any breach afier Attorn
ment, and for alIigning breaches, in 
things for which no Action did lie., 
and damages entire given; whetheI-

thefe 
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there be good errors, 1 12, & 1 13· 

F£2! upon a Judgement, in a Writ 
of Partition~ quod il1fimul ,ene1tt, not 
(hewing how, brought after the firft 
Judgment, and before the fecond, whe
ther a good error,& well brought, 114·' 

Error upon a Judgement in an ac· 
co~ whether it lies- upon the firft 
Judgement~ whether both Judgements 
to be rev-erred upon a general Writ of 
ErrOr, 119, 120. 

Error upon a Judgement in Debt, 
payment to be in Lincolnt.Inn-Hllll; 
the venire fadM, from Holbarn, whe
ther this trial be erroneous. 120. 

Ermrtoreverfean Utlary,theCapias 
being-;;;-ntra Franeifcum1 the Retorn, 
that Pranci1 in EriglHh, Non fft inven
tus; and the exigent bears TcJle after 
theretorn, whether erroneous, or not, 

°3· 
Error upon a Judgement in London, 

in an Action upon the cafe) a Capia
tur, where it fhould have been quod 
ftt in mi{tTicorehl; and becaufe the 
Bail was taken,' without any S eire f.1 o 

ci,;ragainfi.him, whether Error? I ~ 3. 
Jf;ImLuponaJudgernent in the C.B. 

in'a Writ of Annuity, a Rent charge 
being granted, and a Writ of Annuity 
bttmght. Counts of a Rent charge,and 
concludes hy force w hereof he was 
fdfed 'in his demeloe, as of Fee, as of 
Freehold; whether this be good, and 
whether he may have an Eledion, to 
have this as a Rent charge,or not, 138. 

Error upon a Judgement given at 
the Xi1iks, in an Affife of Noveldlf
feifin, the Jury appeared the firft day) 
ready to be fworn) the Defendant con
fetTed the feifin,and diifeifin,the Plain· 
tiff prays his Judgement, ideo con
jiJrratum t~ quod recuperent per vifum 
Teco?,nitol'um, none of the Jury [worn, 
no fuch Judgement) Plaintiff re1eafed 
his colh, becaufe not recognitors till 
they are fwom; Whether this be error 
ornot; 159,16r, 162. 

The Recognitors [worn at the Affi
(es, the Judgement is deferred: before 
the day in Bank) all the Recognitors 
die, whether this may be Ailigned for 
error? 161. -

~in the Exchequer Chamber,c6 
reverfe aJudgement in B.R. ina Writ 
of Error upon a Judgement at the 
Affifes, and affirmed in an Allife. 
This Writ of Error not lying, a- Writ 
of error brought in Parliament, what 
{hall be faid a fufficient Writ of Error, 
to caufe the Record to be brought into 
the Parliament with the manner of it, 

162 unto I76~ 
In what Cafes a Writ ofliIror lieth 

in the Exchequer Chamber, arid in 
what ACtions, in what not; 162. 

Upon a writ of Error to reverfe a 
J udgemenc in B. R. i~rmance of a, 
Judgement at the Affifes, whether a 
Superfcdells, to be grant.:d, or not, 

. 162, 163. 
Error in B. R. to reverfe a Judge':" 

mene given in B. K. in Ireland, a tran
fcript of the Record to be onely remo
ved, with the rearons of it, 162, I 63~ 

Error in Parliament, the which is 
dilfolved; what becomes of the Writ 
of error, ' 163. 

Error in Parliament not to be rever
fed:butby another Parliament, 1 64~ 

In the bringing of a Writ of fuor1 
what things are efpecially to be ob~ 
ferved, 167. 
~ upon a Judgement in a For

medon; Error in the Utlary, the Writ 
being between fuch and fuch in quadam 
Loquela, not {hewing in what Action 
Judgement was given, whether this 
be error or not, 202. 

After a recovery, and J udgernent 
agaiDft one, he fowes the land, and 
brings a Writ of 1i!!:2.r, Judgement 
affirmed, whether upon a motion he 
may have the Corn [owed by him, or 
no~ 213~ 

~ upon a Judgement in a F ormc
don, brought of a Croft, and of other 
Clofes parcels; whether to be rever fed 
quoad, the Croft, or for all, 214. 

Where a Writ of...fu!gr £hall abate, 
and where not, 223,224. 

Where a Writ of Error £hall be de 
Recorda, quod coram 'Vob& refidet, and 
where not, 22~. 

A Writ of Error in Parliament, the 
fame diffolved '; whether Execution to 

be 
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Parliaments have bees dHrolved, ditfeihn; tWlJ"t:uroners in the Coun-
2·~. ty, one being fick, the other execu.

Error, for that the Bond was [exi- ted the farne'alone, whetber.:.error the 
J!intaTor fextlginta, whether this be Statute of Merton, cap. 3. being Co."o~ 
Error or not, 24 1• natoribll4, . 93-

Error for that the Judgement was One beim.s in eJCecution for Dibr, 
givenagainfi a dead man, 24£,242. gets an Audit~ qu£rela in the Chan

What may be af11gned for E.!!2!, cery, obtains an Injundionand a $,U6 

and what not, 241,242,243,244' fer{e1eM, and by order in Chancery, 
Error uEon a Judgement given in IS Balled and fet at large, whethenIm 

Abington Court, not !hewing how the be an efcape, the debt paid, 120. 

COUt't WlS held, whether by Cufiorne, Le1fee for years affigns over hi~ 
or by Letters Patents, 243, 244· . term, exce etfng the T reeg, whether 

ErroJ upon a Judgement given in a a good exception or not, 6, 7, 8,9-
Formedon in Di(cender, upon defau.1t, A Writ of Error by a Feoffee to re-

244, 245, 246. verfe an execllt!or~ ·whether good or 
Error for want of a Warrant of not,' 14-

AitO'm"(y, the Chrifiian name of the Touching EfioEpels and Conclufi
Attorney omitted, 244,245,246. ons, and efiates gained thereby, how 

And who {hall have a Writ of,.E.w- far they do bar and bind rhe. efiare, 
ror, and who not, 244, 24$,246. 4:;, 44, 45, 46. 
-~to reverfe art erronious Reco- The Sheriff takes one by an crro-
very, after a Fine with Proclamations, niDus Frocefs, fuifers him to efcapt, 
and five years paft, 245, 246. whether he be chargea.ble far this E .. 

furor, for that a general cuftome of fC3l?e,or not, and whadhall be faidtO 
the Land for Prifage, being the Law Be an efcape, what not, 6 :t,6 3 ~64)65. 
of the Land, was tried by a Jury, Where one {hall have an Efiate by. 
where it ought to be tried by the implication, and where n()t,~27. 
judges, whether this be error or not, The Maxihal fuifers his Prifoners to 

25 0 • go abroad with a Keeper, not havi'hg 
Error upon a Judgment given a- any Warrant for the fame, whether 

gainfi a Hundred for a Robbery, being this be an efc!£.e.or not, . J 38• 
found culpable, quoad captiol1cm, & One taken in Execution to be in 
fpoliationem, whether this be error [alva & artJa Czejtodia, J9 r • 
or not, 255. EJsecutjoQ done by rhe Sheriff upon 

A Prifoner in Execution in the Mar- an Habere facia; poffifftonem, afrer a 
ihaHie, is by the Mar{hall removed Writ of Error brought, and a Stipe¥'
into the Rules, whether this be efcape [edear {hewed to him, 194. 
m not, 58, 59· Where the Sheriff {hall be anfwer-

Where one is to name himfelf Exe- able for an 1sfcape, and where not, the 
cutor, and where not, 61;67. firfi Proce s being by a wrong name, 
--The Debtee takes the Bail in Execu- but taken by the Sheriff by his right 
~ how far this is a difcharge rot'he name, and fuifered to Efcape; whe
principal, whether he may afterwards ~her the Sheriif be liable to an Action 
~efort to the principal or not; and for this efcape, or not, 25 6• 
wheth€[ the Election he had at the Execution not to be fiayed upon 
lirfi, be by this loft, or not, 68,69. granting a H.Jbeas corpus, 268. 

How far an fXecutor {hall be char- ~ to rever(e a Judgement ina 
ged by his affumpfit, upon a general WrIt of Annuity, for that the Jury 
indebitatM of the Tefiator; and how gave no damages, but the PlaintiK,be
far an executor upon his pl'omife 111all fore Judgement re1eafed his damages; 
be liabl~ to a Debt, which otherwife whether this J ud gement be erroneous, 
by Lawhewasnot to pay, 9 1,9 2 • 279, 280G 

Touch-
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- Touchirig the expofition and COll

firuction of the word (vel. )292 , 293. 
An EjlIJione rme, for a,1;idge, of 

Land, w et er good or not, ~;" 3 17" 
Where for an efcfipe.i an Action of 

Debt lieth, and w' ,erC no~ but an 
Action upon· theCaf~ for, '111ft efliape 
againfi: the Mar{hal, 3 2 C, 32 1 -, 322" 

The Husband and Wife t~ken in 
execution in Norwich, the" Wife, re
moved by a Habe," CorpiH, ip 1?R. 
and being in Cuftody of the,Marlhal, 
cfcapes; whether an Act~()n of Debt, 
or an Action upon the ,Gafe ,lie~h for 
this efcape, 329,,21,322. 

Touching ElTil'1a.rJd the antiquity 
of them, - ,330. 

F 

'T" He di!f~rence between Felony an~ 
fufplclon of Felony; Felony IS 

Felony in every County, • 264:. 
. A Fine levyed by iffue in tail i.gl-{he 

,life of his Mother, the Mother dies, 
whether the Conufee {h'all h\lve this 
or not, and whether the efiate be ex .. 
tina: or barred by the Fine, 011 not, 

- 46,47. 
'What tball be faid to be a forfdture 

of an Office, in a Madhal or. other 
Officer, and what 'not; what efcapes 
thalI be a forfeiture of his ORice, and 
what not;' and where ftlch cfcapes 
being the caufe of the forfeiture aTe to 
be examined, and where not, 5&, 59. 

Whether a Formedon lieth of.a 
Croft, or not, ·2 14. 

Touching Fraud, and what fllall be 
a fraudulent Deed of Gift, and what 
not, with the Badges of Fraud, and 
what {hall be [aid to be a fraudulent 
conveyance, and what not" 2 18. 

Secrecy a Badge) but no concluding 
proof of Fraud, 218. 

Touching a ~oreign Attachment, 
-. 268. 

Touching a Free·hold, limited to 
operate in futuro, whether this be 
~od or not, 273,274,275. 

A Forefr, the Indden-t--s,thereunro, 
who may have 'a FOrefi, and in what 

manner; with the difference between 
a Forell and a Chafe, 295, 296. 

297, 298• 
A Fieri faciaf, and the parts there~ 

of, as to the doing of Execution, 
,.' . " 307; 308" 
" The dilfelence b~twecn pr,eceptu& 

d~'fieri fa'ciaf, & breve de fieri ftlciaf, 
J ,.;., • i:' -3 14-
Fines levyed of Lands, what Lands 

tha.U p;if~ by them,. and.whar- not, and 
how fa,r ,the Fin'e fh~ll relate unto the 
Ba:igain,- 2.8, 319. 

W.here a Nient cQf,flprize in a fine 
may h,e alledged,and where not, 319-

. A Fine taken by Commiffioners, of 
,an Infant, wanting but· nine Weel<s of 
j1js ag-e,.-- which by Infpection they 
,coul(nQt perceive, upon due proo~ 
~h. at hc_ w_anted fo much of his age, the 
Fi'neravQtded', ' 3.20 • 

.1\ /erne Covert, and,~he favour the 
LCltW gives h~r fQf her i.mpotency. 

32 2,. 
j I. 

" J 

" -. 

OF the word Grant, in Leafes and 
. Bargains, i and the 'ionfiru8ion 

theteof, H .7,8,9, 
A man in right of his, as Ef{ecutrix, 

having 11 Leafe of Tithes, grants to
tum jU!, tituluf!J & intereJIC fo~ de 
& in decimif· pr~dillif; . whether the 
Leafe doth pafs; ~nd what !hall Bfs 
,by fuch wgrds; -or by the Grant of 
0Yflnia bona [ua, \ ,65,66,07. 
, ~. man poffetTed Q[ a Leafe for 

.y~~s, and of divers other Chatt~ls., 
grants aU his Goods and Chattels, 
Reals, and Perfonals; ,{emaining a~d 
being about his capital Me{fuage, or 
elfewhere, within the Realm of Eng
land, whether thefewo~ds will pafs 
the Leafe for yearsh~ had, ot not, 

A ,Grant of a Foreft by the I\:ing, 
2 18~ 

what paffeth by it; 296. 
297· 

'Oht 

• 
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H 

. 8-4, S5· 
An I,n~!,~ent for flopping· of 

water, quod qu~dthn parI aqu.e was 
• flopped, whe,ther this be good ~r nor, 

and were to be qll.eaam Pilf'l terr.e a-

ONE in execution for debt re- qua cooperia, or mag"am partem aqlu 
moves himfelf by a HabeM Cor- or qucd tlive,tit-the courfe ~f th~ 

pus into the Chance~y, and fo com- water, whether good or not, I r9. 
mitred to the Fleet, and what. fol- An IndJchnent upon the Statute of 
lowed, I e. 8' H. 6. Cl.lp~v 9. touching forceable 

A HabeM corpl«, and the 'return of Entries, quod lOCI« in quo ad tUH~ 
the fame, without the expreffing of & ad hue\ txiftend. liberum tenemel1~ 
any cau[e of the commitment, whe- tum of him in reverfion quod extra 
ther good or not, 259· lenel: whether this be good or not, 

Touching the granting of a HaheM cufiomary tenants not [ayingfocundum 
corpIM, and the rnifchief that happen~ eonfu"udinem ma!terii,~ whether good 
oftentimes thereby, 268. or not, 121, 

Habendumr from a day to come or How long after the offence of the 
a freehold, whether good or not, 273, Impri[on.ment to be, whether pre[ent

,~741 275, Iyor-not, or with what time after, 
A cuflome to pay Heri(jt5~ whe- 139, 140 • 

ther good or not, 196• Touching the time and manner of 
A HabfM corpus, for one commit- Imprifonment, when, how long· 

ted by the High Cornmiffion Court, where, -a.nd In what manner the fam; 
for not giving Alemony to his wife, is to be, 139. 
and touching the power of the High ImprifQnmenr, to be according to 
Commiffion Court by the Statute of the qUalify~f-the offence, [ecundum 
2H.4' C.l 5. to them given., 300,30 I. ma~n;t"Jinem, & 4Jfialitatem drlilli, 

What {hall be faid to be Herdie, '. 130. 

what not, ~ 3Go. Imprifonment jufiified by a Mayor, 
Whether the High Commiffion certifiedfbr 'caufe upon the return of 

Court may fine, and imprifon one for the Habeal corpl«, quia fe male geffit. 
not giving -of Alemony to his wife, for ufing of undecent fpees-hes to him 

" 300, 301. in his hall; and with a [pit inful,um 
Whether the High Commiffion fecit, & conatl« fuit frvn vHlnerarr, 

Court may examine one, being bound whether a good Juftification, this be
ta them, upon his oath or Articles i~ !ng in June, and t~e I?Jprifonrnenr, 
make him forfeit his bond, 300,3°1. m AHgUjl then folloWIng, whether 

A HabeM corpHf, for one commit- . goo~ or. not, . 139, 140, 141. 
ted to the Fleet r by the Court of Chan- Irnp.rl[0':l~~nt Juftified by a jufiice 
eery upon a Bill, there by the Defen... of peace, upon the Statute of I Mari.e 
dant, after a verdid', and judgment cap. 3. tor the Plaintiffi dlfiurbing of 
at Common Law, againH him, 3 or. a licenfed preachedn his Sermon and 

302. for laying violent hands on hitn~they 
Hammond's Hab,," corplll, 341. being Church-wardens, whether a 
Smith's HabeM corpus, 342 • good jufiification, or nor, 47; 48, 
Reve's HabllH corplll, 344, 345. 49, 50, 5 (, 52, 53, 54, 55. 

Whether a common Informer ihall 

I 
give fuerries, to anfwer 'colls~' if the 
matter pars againfi: him,ornot, 18. 

Whether an ~fant may wave his 
~emurr~r to a -' Declaration agai.a 

"WHere matter of '-~~!~,lJ1ent is him, with the dUference where it is 
\ iffuable, aRd where not~ in the fame term, and where in a~ 

other/9 
• 
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other term, • 69· 
Where an Infant (hall be liable to 

pay rent refervea'Upon a lea[e made 
to him, and where nor, 69, 

Indictments and proceedings againfi 
offende~iS, -, with the reafon why exa
mination of witneffes upon oath, to 
be had againfi them) and not fa for 
them, and to have counfe! againfi 
them, nor for them, and being found 
guilty to be imprifoned without bail, 
and the good behaviour, 1,7, 

Whether an Infant may bind him-
{elf an Apprel11:1ce;--or not, 19 2 • 

An Injun~ion in Chancery, after 
a verdid~ upon a Bill preferred to 
flay judgement and execution. Judge
ment granted this notwithfianding, 

194 
Againfl an IQf<mt, a common reco

very, is as a common affurance, not to 
hurt him, 235. 

An Indictment for a forcible entre, 
without manu forti, & contra COT on ani, 
& pacem reg;' but hath thefe words, 
firtitudine, & potenlia magna, whe
ther good or not, 258. 

An Indietment upon the Statute of 
3 I Eli:;:;. cap. 7. for bUilding of a Cot
tage pro hahit,,'ione, not (hewing that 
anyonedid dwell in it, whether good 
or not, 264. 

Touchinz an Infint in venter fa 
mere., what accotfflt the Law hath of 
fuch a one, and whether a limitation. 
to fuch an Infant, be good, or not, 

27 2 , 273, 274· 
Who !hall befaid to bean Ingro1fer, 

and who not,-' 249. 
Touching jOYIJing in actions, by 

the husband an,lwife, and whether 
for interruption in a common, which 
he hath in the right of his wife, an 
action upon the cafe may be by him 
brought in his own name, without 
joyoigg of his wife, or not, '~ 14. 

What thall be faid to he.a good 
HTue and what not, where the father 
ooth promife,- upon payment of fa 
much money by his fon, to fuffer his 
land to difcend upon him, in an action 
brought for this) whether non permiJit 
be a good iffue, or not, 18. 

Whether a good i~l!e may be joy-

ned on a (fcilieet) where judgement 
given againll three, error that one of 
them was dead, tempore judicii, the 
other, that he was in life, tempore ju
dicii, (fcilleet) fuch a day (S.) 18. 
Auguft, whether a good i1fue, or 
not, . 26, 27. 

Whether a Plaintiff, releafing of 
entire dammages given him by ver
dict, being not well given, {hall have 
his judge~~nJ for the refi, 28, 29. 
Ju~'ts given not to be reverfed, 

but byerrbr or Attaint, 194. 
Touching Judges, and the reafon of 

folemn argumerus; -made by them, 
203-

A Judgement erroneous ina For
medon 'l)ro~ght of a Croft, and of 
other dofes, whether to be reverfed 
quoad, the Crofe, or for all, 2 14-

Judgem~l1ts given, not to be rever
fed, but I)"y a writ of error, or Attaint, 
with the difference between Judge
ments at the Common Law, and De
crees in Court of Equity 197, & 2 I 5. 

Where husband and wife are to 
joyn in an action, and where not, 

233, 234-
Judge ll1ent in debt upon a non eft 

fa(;lum, how to be entred, 230, 
Where Judgement {han be given 

for the Pfainmr;an'd where not, upon 
bad pleading, where the Declaration, 
and Avowry good, the bar, and Re
t'lication bad, " 249. 

The Mayor in a Court of Pypowder 
having power by Charter to call two 
Citizens to him for his affifiance,. 
whether they being thus taHed thall 
be 19~h~,e,s with him, or not, as if the 
Lord Chancellor ha ving power to call 
to him the two Chief JutHces, whe
ther they are Judges with him or not, 

24, 25. 
Where J';\~Lfic~tion {hall be good, 

and where noc; with the difference, 
where the fame is grounded upon a 
Statute, and where it is by reaCon of a 
Statute, as to the manner of pleading 
the Statute, 48, 49, 50, 5 i. 

A Ju~i"fi~on in trefpa(s, that he 
purfued his dogs after a Badger, earch. 
ed him in the Plaintiifs ground,digged 
him out, and killed him) whether a 

A a a good 
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good JulUfication, or not, and what deputy to Sir 7;homal Waller Chief 
Jufiification £hall be good, what not, butler to the King for prifage due by 

60, 61, 62. cufiome,whethergood or not, 2)0. 
A Jufiification' in a falfiimprifon- Touching a luLtice feat, and a Ju-

ment by t~husband. for his wives fiice in Eyre, b~om to be made, 
Imprifonment, where £he had a judge- 2,95, 2,96, 297. 2,98. 
ment, as a feme fole, this reverfed by Touching 'L1j,r~~'f..egalia & magnaliil 
error, a capiM againfi her as fole be- coron.e, 295, 296, 2,97, 2,98. 
fore taken, takes a· husband, whether Where J ~!Ilent is to be given 
a good jufiificaiion, 80, 8 [. for the King;Up~n a title appearing 

Commoners jJlLlijie, hunting of to the Court, 2,96, 297, 2,98. 
Coneys in the warren, with Ferrets, Whether a I~ent may be gf
digging down the borrows, 'a'rid fil- ven for the King, after a nvn pro{. en
ling up the holes, for pre[ervation of tred by the King's Attorney general 
their cattel, and enjoying their com- for the King, 297, 298. 
man, whether a good juLHfic!tio.n or An Indictment for a Premunire 
not, IJ 5) II 6, II 7' upon the'S'tatute of 2. 7 E. ~. cap. I: 

Whether a Commoner may j~e againft one in the Commiffion of 
the killing of Conies in a free warren, Sewers, for committing one without, 
or not, 117. bail, becaufe he would not releafe a 

Whether a Jufiification, for cha- Judgement, 299, 300. 
fing, and digging-down Conie-bor- What is proper for the Jl.1.Ii-, to en
tOWS, in the warren be not a confeffi.. quire of, and what for the Judges to 
on, that he had a warren, ... 117. determine of, 314. 

Where a J~~j.fiS%.t~on, to hold plea An In(oru.t~ion upon the Statute 
by prefcription in the Court of Mar- ofi 5 E. -r.'Cap. 14. for Ingroffing of 
£haltie, in trefpafs upon an anefi to Corn, by the word cumulus) whether 
appear there, thall be good, and this be good, or void for uncertainty, 
whete not, 36,37' 317. 

How the J u~~nt is to be upon How far the Lands ofInfal1!s are by 
a confeffion in" an Affize, whether to the Law preferved during i&'ir mino
be, quod recupere, iJer- virum J"rato- rities, 320. 

rum, or not, whether the Jury is to An I~JJ.R~~Jon upon the Statute 
be taken, to enquire of th~ damages, of 23 Elzz. cap. I. of Recufancy, and 
or not, and what judgement is to be where the party after judgement con .. 
given if the party releafe his damages forms himfe1f, in what manner he is 

160, 161. to be aided upon the Statute of I 14C. 
~~~ to be govern~d by the Laws cap. 4' 32 4, 32 5. 

of EnglantI, and how, 16,. What iliall be faid to be a good~-
Whether a man attainted of felony, t!!!!~~tion in an atfault and Imprifon~ 

,.and. pardoned, may be fworn of a ment,'and what not, 326,3-27,328. 
jury, or not, 144. What £hall be faid to be a goodlll~ 
-Where the King'~ Court £hall be ft~fi.9tion, and what not, in an adlori 

oufied Df l~i~ion, and where not, ,for a falfe lmprifonment brought a
where in a Writ of coufenage, a Cafile gainfi one of the SherUfs of London 
in. W,ales ~as. demanded, where the . 328, 32 9, 330, 33 1 : 

KlOg s W~lt dl~ no!.!.u.n., J 57. Touching I~Q1£ .. ifomDent , and 
A JUfilfiS~t~Oll l~ a trover, by a where a man IS to be Imprifoned, 

Belman,tor taking offuch a quantity where not, and by whom, 328,3 2 ,9. 
of Corn, ~y cuftome, whether good 330. 
or not: with the office of the Bel(l)<:n, Where an Indi~Dt thall be void 

• . . 201, 202, 203. for ~ncertaintf,·"''';';;'-r- 328,3 29,33°. 
A JulJWgtlon 1Il trefpafs for taking Where an I,m,pJi.,.(Qmnent may be 

of wines: that!:e took the fatne as for breach of me' peace, .and where . . 
not 
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;ot, and for how long time, 32 9, 

33 0 • 
Pl J ufiification of an a1fau,lt, Impri

fonmeru4>'Y'forc:e of a warrant from 
the Lord Mayor of London, where the 
fame (hall be good, and where not" 

'335, 336• 
ToucWng i-nnovlitions, and the 

danger of themf''''.Y''''-''''':-' 33S. 
. How Jqmses,:,~rJr~p'~ace are to 

demean themCelves upon the Statutes 
of IS Eliz. cap. 3- Touching Ballard 
Children, and of 4J Eli%; c. 2. touch
mg provifion to be made for tile poor, 
34-1,342,343,~4S'349,3S5. andhow 
upon 43 Eliz. cap. 2. fol. 344,345) 
3,46, 347,348,350 , 35 ' , 35 2 , 353, 

354, 356, 357, 3SS• 
Whether one JlkLYH~~,.,9t:.~·Peace, 

by his warrant may commit one upon 
the Statute of 18 Eliz. cap. 3. f. 343' 
Whethel: .the Jufiices of Peace, at their 
Q!1arter Seffions, or Juflices of Affize 
may meddle with Bafiard Children, 
upon the Stat. of IS Eliz. e.3. with
out an Appeal to them, 343, 344· 

T He King,. a~ fupreme Ordinary 
what thIngs he may do, and 

what ,not~ 3, 4. 
Whether the King may take advan .. 

tage for non-payment of his rent, 
without any demand made, 4. 

L 

A· Leafe of a Manor, with an 
. woods, and Under-woods, and 
aU trees (excepting fix of the great 
Trees,) with free liberty to fell and 
cut down, at any time during the 
Terme, with a Covenantatthe end of 
the Terme to leave Wood on the Land 
wi>rth 10. I. whether the Letfee hath 
an abfolute intereft in the Trees, or 
onely as a Leffe~, 5, 7, 8. 

Touching the conflruction of thefe 
words in a~ of demift dedi, and 
to Farme, let, . 5, 7. 

Le1Tee for years Affignes his Leafe -
, 

excepting the Trees, whether a good 
exception or not, 6, 7, 8, 9. 

The Leifor doth bargain and fell to 
his Leffee, Trees on the Land, to be 
cut down during the Terme, b~fore 
feverance, the Leffee furrenders, whe
ther he may cut them down _after
wards, or not, 8~ 

Liberty given to a!&!fr.e to take the 
Tiles and Lead of the houfe, quid 
uperatur, S. 

Leffee for years makes a Leafe at 
wilI:-Leffee at will, becomes an Oc
cupant, what is become of the Leafe 
for years, J I, 12, 13. 

L£fi$.for other Iives,makes a Leafe 
for years, the remainder for years, 
Le1fee for years becomes an Occupant, 
what is' become of his Leafe for years? 

12. 
In what cafes a Leafe for years,and 

a Freehold may fiand together, /imul 
& femel, without drowning, 12. 

A Leafe made by Husbands and 
wives, for trial of a T~tle, executed by 
Lc;tter of Attorney~ the leafe, and letter 
of Atturney, fealed by the husband 
alone, w~ether good, or not, 13. 

The CIty of London'called cor regni, 
1)5. 

Touching London"and'tneCufioms' 
of London, for ufing of Trades, accor
ding to the Stat. of 5 F,li~. cap. 4. and 
whether by the Cuftome: of Londcm,.. 
free of one Trade befiee of aU; whe
ther the City of London be within the 
re{traint of 5 Eli2'.. or not, ] S-6, 2 i7. 

Lands in ~ devifable by Cu. 
flome in Mortmaine, with the reafon 
thereof, 187, 189. 

The Cuflomsand'Libertiesof l!.on
don confirmed, 187, 1,89-
London~ a famous City, called Ca
mera Regu, and th~ Treafure of the 
Kingdom, IS8. 

How many ways a man maybe: a 
Freeman of L~n, 189, 190 , 193-' 

Laws called Libertali!, quia liberol 
facit-;-' 191. 

Whether a Citizen and: Freeman of 
L£ndon may by their Cufiome take 
Apprentices out of London, -or not; and 
for what terme, ISH, 1'92 , 193. 

Tou(;hing the ~ of the Lan~, 
A a a 2 where 
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w here, a general Cufiome {hall bt: faid manding Oy:er of the Writ, and of the 
to be the Law of the Land; and where return, and no Writ returned by the 
not, _._ 2 SO. Sheriif, whether this be a ground' for 
, Touching the determination of a a Non-!uit.., 190. 

Leafefor years, which may,as well de- Where Notice is to be'gIven before 
termine as begin by contract, 290..an Action brought, and where not, 

A Leafe for a Life made by a Corpo. •. 134, J 35, 143, 
ration-;r;;bendum, from the day of the Leffee, rendnng rent, and bound by 
date with a letter of A tcorney, to make Covenant to repair, affigns over his 
Livdry, flcunrlum formam Chart.e,who Ellate; what notice iSriere to be gi
makes livery the next day; whether ven by the Leffee, to the Leffor, w~di 
this livery be good or not, ane!., what the reafon why notice is to be given 
fhall be faid a good Livery, and due and what lhall be a fufficient notice td 
execution of the P@wer by an Attor- the Leffor, or taken by him, by his 
ney, and what not, 302, 30 " ~04, acceptance of rent ,ot ,the Affignee, or 
. 3°..5,. 306• otherwife, 2d fa!. 142,143. 
A Livery not to operate in futuro, A man is bound to pay money to 

- ,0" 304; 30S, 306• J. -So upon his marriage day, whether 
Where aLJvery offeifin made by an he is:togive notice of his marriage,day, 

Attorney, lhall be good, and where or not,and where noticdstobe given; 
not, 3~3, ,04, 30 5, 306• and where not, 254, 255~ 

Touching the Fowerand Authority of Touc?ing the Nifi prillO day, and 
the SheriifofLondoa,· 328,329) 330. the day In Bank, and the relation be-

, tween them, and where death hap-

M, 

T Ouching the Prifonof the Mar
. jhalfie, a~( wl;1ether the new 
Rule, be a part of the PriCon, and 
how far the fame 'fhall pe ta~en to be, 

. • 58, 59·' 
Touching the Prifon of the Mar-

Jhalfie, and the regulating of Prifoners 
there, and refiraining of them from 
having oC t(l)O much liberty, but to be 
kept in (all/a & arlia Cuftodia, that 
they may pay their I?e~(s; and what 
allowance is to be given to the Rules, 

13 8. 
Touching the Metrapolitan,and his 

Power, what the fame is, " 4. 
A Mifnofmer of a Corporation, what 

fhall be fo,and what not,233"02,,O,. 
A miHryal, by the mifawarding of 

the venire /aciaf, where it lhall be fo) 
and where not, ~ 33 1,33 2• 

W Here the Appellant, uP'?~ t~e 
prayer of the Appellee, {hall 

be Non-foiled, and where not being 
both at the Bar, a~g the ~ppellee de. 

pens in the interim, • 141,142 • 

Touching the confirucrjon of [he 
word, Nuper, 2$8. 

o 

AN Efrate by bctuf[;ancy,and who 
lhall be faid to e an occupm! 

by confiru6tion of Law, and ~hc'ff 
the efiate of an occupant {hall be tub. 
jed- to a leafe for years, 1 I, 12, I,. 

Leffee for years is oulled, his Leffur 
for other lives dies, whether the Dif
fdCor {hall be an occupant, J 2. 

The Officers of a Court for anv for
feiture or miTaemeanor in ~hei; places, 
to be quefiioned and examined..touch
ing the fame,by the Judges of the fame 
Court, aud not dfew here, 58, 59-

Two do bind rhemfelves, or any of 
them, their heirs, executors, or ei
ther of their heirs, whether this bond 
be joynt, and feveraJ, or ondy joynt, 
and where a bond lbaU be [aid to be 
joynt, and feveral, and where not, at 
the election of the obligee, 70, 7 1• 

The oath of Allegiance, and the ta
king of the fame, by ~tve.!s Recufantl', 
at the Bar, what this Oath is, who to 
take it, and who may give it, ISS. o.- whe~ 
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Whether an Ogu'pant !hall be pu

nilhed for waH, or not, 207, 208. 
Where an Interlineation, or raCure 

i.n an Ob!!gatir' after fealing and 
delivery thereo , !hall make the fame 
void, and where not, with the di'f
ference where it is in a place that is 
material, and where not, 247, 248. 

The Ordinary and his power; in 
calling Executors to an account,and 
to fee the Will of the dead perfor
med;· and where a Gift or other mat
ter thall be there try ed, and, where 
not., 3 14, 3 I S, 3 16. 

Whether an offi,er of the City of 
London, thall be faid to be an Officer 
of the King, to who'm a Warrant may 
he directed, 3H, 336• .. 

p 
'I 

W. Hat !hall be faid to be parcel,' 
l . or not- parcel of a' MatlOr, 

1,98, 199. 
Touching Parliaments and the man

Der of Parliaments in ancient times, 
and now; with the manner of their 
fitting, and the dividing of the Hou..: 
fes, 173. 

What !haM Ite raid to be a good Par
liament., and what not; with the 
mannep-of their Entries, 187, 188. 

What (hall be [aid' to be a Parlia-
ment, and what not, 235, '237~' 

The different pleading. of a difcent 
from one KingJo.another, and where 
it is in cafe of a comlJlon perCon, 

I b. 
The Father by promife, being·, to 

fuffer his Land to difcend to his Son 
upon payment of money, which be
ing paid, the Son in an Actinn againfi 
the Father, Declares quod non pm:nifit, 
his L<tnd to difcend., whether this be 
good pleading, or not, 18. 

A Condition of a Bond to [ave the 
Plaintiff harmlefs from payment ~f 
Legacies, for :.bre.ach declares, that 
there was a Suit in Chancery agairJfi 
him. for a Legacy, not !hewing any 
Legacy given, nor where the Chan
cery was, whether this pleading be 

good or not. , 19. 
The manner of pleading a Feoff-

ment to uCes, 32 • 

The manner of pleading Efiates'in 
Husband and Wife, .3;2.0. 

A'Covenant for'not making a Leafe$ 
{hews, quod nihil habuit unde, the 0-

tner pleads quod habuit, J{fue upon 
this, and a verdict for the Plaintiff, 
whether the Plea be good, or not, or 
made good by the verdict, 41. 

Touching the pleading of the Sta
tute of I Mari.e, cap. 3. by way of 
Jufiificatibn of Imprifol\ment, for 
difiurbing' Preachers ~ how far in 
pleading to recite the Statute, 47, 

48, 49, 50' 51, 52, .53., 54· 
How to plead a fufficient difcharge, 

that the Court may_judge.of it, 48 • 
A Plea in bar good to a common 

intent, without thewing how licenCed, 
,45,,48, 50, 51, $2. 

Where Ne releJfe.p..rl..1 (l1,all be a good 
·Plea, and where not; and where, 
Non eft faaum is to be pJeaded, 51) 

. . ~~ 
Where in pleading a Life £hall be 

Caid to be in being, without any efpe
cial averment~' . . . 67. 

Infancy pleaded by one to avoid a 
Ttyal, being; 0(" 63 yeats' of; Age., 
whether for this an Attachment to be 
granted, 67. 

In TreCpafs in a Warren, the dif:
ference whfre Non culp: is pleaded and 
where the Defendant doth jufiifie, as 
to the proving of a Warren, and con
feffion of the f~m~, . 1 I 7 ~ 

In a Trover arid ConverGon for 
Corn, the Defendant' pleads in bar, 
entitles himfelf by a Trover in Lon
don, but doth not anfwer the Plain
tiffs property by a Travers whether 
this Plea begood, or not, 134, i35~ 

In debt for Tithes, the Defendan~ 
Pleads that the Plaintiff was potfe1fed 
of the Larid fowen with Corn, and 
before feverance, fold, the fame to the 
Defendant, and then became Parfon 
there; whether this be a good Plea~: 
or . not, • without thewing any place 
where the Grant was made, and whe~ 
ther he thall have Tithes contrary to 
his Grant, 18~, 184, 18S, 

, The: 

• 
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The Common Law of.the Land to 

be pleaded as a Cuf\:ome, 186, 187' 
Touching the pleading of an Act?f 

P31'liament, with the manner of It, 
and when the fame {hall be to be 
mifpleaded, 187., 188. 

Where a Licenfe is to be pleaded as 
a Leafe, 187. 

Where in debt for Corn fold, Non 
indebitatus {hall be a good Plea, where 
not, 193· 

An Action upon the Cafe for erect
ing of a Mill, how to be pleaded, 

195, 196• 
Where a Plea {hall amount to the ge-' 

neral I(fue, where not, 201,202,203' 
Where a pleading with a quod cum, 

and with a licet, {hall be good, and 
where not" . 21 4, 21 5. 

In pleading, how a Counfellor, an 
Attorney, and a Solicitor is to be cal
led 23°' A Releafe plead~d in bar to a S eire 
faci .. l,whether'good,or not, 23 1,232, 

What matters are pleadable between 
the day of the NiJi priM, and the day 
in Bank, 241, 242 • 

What pleas a Conufee of a Fine 
may plead in Bar of a Writ of Error, 
to reverfe a Judgement in a Formedon 
in Difcender,the Fine being Jevyed by 
the Father, who is to pleac\ this, 244· 

245, 246• 
Where in pleading the Declaration 

is good, the bar and Replication bad, 
whether the Plaintiff to have Judge
ment or not, upon this Declaration, 

94, and 249· 
Where the conclufion of a plea, with 

a per quod, {hall be good, and where 
not, 24" 

In pleading, what thall be faid to 
be a departure, what not, 249. 

The Bail to a Scire faeiM, pleads 
the Attainder and Convillion of the 
principal, for Burglary, whether this 
Plea be good for their difcharge, or 
not, 257. 

In Debt upon a Bond, the Defen-
41ant pleads, that it was for perform. 
ance of Covenants in Indentures, and 
doth not, plead hie in Cur;/J proIa'. 
w.he.ther this plea be iood, or not, 

a.Sf, 260. 

The Defendant being to pay money 
for Childrens portions, w hen they 
married or came to their full age of 
2 I years, pleads, that he paid the fatne 
cum & quam cito, they came to thei; 
age, not {hewing how, whether this 
plea be good, or not, 266, 267_ 

Touching powers refened Upon 
fettlements, to make Leafes for years 
or three Lives, and the conllruClio~ 
of them, 216,217. 

The Defendant pleads to a Bail 
bond, quod libere &- abfalule e~onera
'Oit, tz prediOo baUio, not ihewing how 1 

whether this plea be good or not" 
27°~ 

,What preiCriptions for commOn of 
Pallure in,. alieno falo {hall be good,and 
what Mt, 87, 88, 89. 

Whether an Affignee of a Com
moner may prefcribe to have com, 
mon, and whe~her one may prefcribe 
,to have the fol~ pallurage, in an others 
freehold, afrer his Com cut, and in 
what things, and in what manner a 
man may prefcribe, and in what not 

87, 88, 89. 
Whether the Inhabitants of a ville, 

may prefcribe to have common, or 
oot 8~ 

A Prefcriptfon, to have totam ,a;' 
jfuram, in "Iieno [010, (except fuch to 
have common) whether this prefcrip· 
don with fuch an exception be good, 
or not, and where the exception thaJl 
be parcel of the prefcription: and 
where not, 87,88,89' with the dif
ference between pallure and common, 
and where one may have pallure, and 
another common there, 88, 89. 

Whether a man may prefcribe in a 
cuflome, per totam Angliam or not, 

187. 
A prefcription for difcharge of 

Tythes, how to be conHrued, 23 I, 
249· 

Where a' prefcription thall be good 
againfi: an Inhabitant, for matter of 
difcharge, or for matter of charge, 
and where not, 195, 196. 

A prefcription, to have a common 
Ferry, and {O much to have for every 
footman, and fo much for a horfe

man 
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. man, whether this be good or not, 

196. 
The confrru6Hon of a Poliea, in a 

Declaration, upon an Ejectment., 
and how far, the fame ilial1 guide all, 

29' 
As touching the Privilege of the 

Court of Exchequer, for an accoun
tant, and in what manner the fame is 
to be allowed of, 36. 

Where Privilege is to be allowed 
to the Stannery Court, and Cinque 
Ports, and where not, and how to 
be allowed, 122, 12 3. 

Touching the Privilege of Attor
neys in their feveral courts, 207,208. 

As touching Prifage, what the fame 
is, how due, and in what manner to be 
taken for the King,and by whom,and 
who are to pay Prifage, !lnd who liot, 

250., 251, 25 2 , 253, 254· 
What {hall be faid to be a good 

proof, to prove uncertainty of Fines, 
to be taken by the Lor!, upon admit
tances of Copy holders, and what not, 

32 , 33· 
What {hall be faid to be a good 

proof, of a Denizen, and what not, 
ct-nd how a Denizen is to be made, 

33, 34· 
What Procefs {hall go into Wales, 

and what not, 54, 55· 
Whether the Rules, in the Mar

(halfie, be part of the Prifon, or not., 
58, 59-

Touching Prifoners, lltb cuJl:8dia 
marefcalli,how they are to be reftrained 
from going abroad, 1,8. 

Privilegium expounded to be, q"aji 
privata lex, 189. 

Whether a Prohibition Heth upon 
this fuggeition, on the Statute of 
23 H.8. cap. 9. for being cited out of 
the Diocefe, 71 • 

Whether a Prohibition Heth upon 
a Libel againft an Inn-keper for tithe 
of the profits of· his Kitchin, Stable, 
and wine-cellar, or for the gain made 
by interell: money., 141. 

Whether 11 Prohibition lieth to the 
COUIt of Requefis, after a Decree, ha
ving erred therein in point of equity, 

142, 143. 
Whethllo a Prohibition lfeth, to the 

Con fifiory Court touchine a feat in 
the Church, after a tent~nce there, 
and an Appeal to the Arches, and to 
whom the difpofing of feats in a 
Church do belong, with the diffe
rence, where one hath an IJe in the 
Church, built, and repaired by him., 
with his Grave-frone and Coat Ar
mour, and where the feat is by pre
fcription belonging to his haufe, with 
the difference there between an Ap
peal, and a writ of errour, the fecond, 

140, 141 • 

Whether a Prohibition Heth upon a 
fuggeLHon of a modus of 40 s. for tithe 
hay growing in an Orchard, paid [0 
the Vicar., for all tithes here due to 
him., and to the Parfon, the right of 
tithes being in queHion, 157) IS 8. 
. A Prohibition to the high Commif

fion Court, for giving Cofis, after a 
pardon had, and before fentence there, 

182. 
In what cafes a Prohibition Heth to 

the high Cornmiffion Court, and in 
what not, where they examine upon 
oath upon a penal Law, where they 
wi)} draw the title of patronage into 
quefiion, or will examine one to accuij: 
himfelf, whether to be prohibited, 

182, 183-
The reafon why EnElilh Courts are 

to be prohibited, intermedling with 
matters of freehold, .2 ° I) 2 02, 20:3, 

Where the fpiritual Court is ,to be 
prohibited in cafe of probate of a· will, 
being of land, and goods, and where 
a prohibition is to be with ~ quoad the 
land, 210, 219, 220. 

Where :Courts of Equity are to be 
prohibited, and where not, 194, 

197, 21 5. 
A Prohibition to the Court in tAe 

marches ofW"alCJ, for medling with a 
power, to make leafes, upon a fettle
ment of an efiate, . 216,217_ 

What Pleas, to a Libel, in the 
fpiritual Court, and refufed, {ball be 
caufe of a prohibition, and what not, 

2 °9_ 
In w hat cafes, a prohibition is to 

be granted, to flay proceedings in the 
fpiritual Court, 227, 228. 

Where a prohibition Chall be gran
ted; 
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ted to the fpiritual Court, upon feve· 28 4-
ral prefcriptions, for a modut, and A prohibition to the fpiritual Court, 
what {hall be faid a good modus, what upon a libel, for tithe of under-wood, 
not 238, 239, 240- by reafon ofa prefcription in non ded-

Where a prohibition {hall be gran· mando for the Wilde of Kent, where 
ted to fiay proceedings in the fpiri~u- fuch a pref~ription {hall be good, 
al Court, in cafe of a will nuncupative' where not, 28 5,286. 
for' fale of Land, and difpofing of the And where Tithe is to be paid, and 
money, . .257- where not? . _ .. 285, 280. 

A Prohibition, upon a hbe1 In the A prohibition to the fpmtual Co~t 
fpiritual Court, becaufe he gave in evi- upon a modus decimandi, and an At~ 
dence at a Court Leet, that he was a tachment' for Proceeding there after 
drunkard 269. the Prohibition, 289_ 

No pr~p~rty ,in Trees fold, before What Pleas allowable, what not, 
feverance, 7· and whether a Grant made time out 

Touching the G:ourt ofPypowders, of mind, without allowance of .the 
the nature of this Court;for what caufe fame in Eyre, be pleadable or not. 
infiituted, of what matte~s to h~ld 290, 297, 298. 
plea of, and within what tIm~, WIth A Pardon. to an Indidment for a 
the difference, where the fame IS held, Premunire, and the pleading of it, 
fecundum confueludinem, and wh~re and allowed, 299, 300. 
by Charter, 2 I, 22, 23, 24, 25· Whether by a Pardon of all con-

A Court of Pypowders that is held tempts, a Judgement in a Premunire 
by prefcription, whether the fame be by this releafed, 299, 300. 
may be held, without a Fair, of what A Pledge, and when the fame is 
matters, and within what time, 22, to be delivered, 307, 308. 

23, 24, 25. A Prohibition to the Spiritual 
Whether a writ of faux judgement, Court for rejecting a Plea, and pro

or a writ of error Heth upon a judge- ceeding unto Sentence, where they are 
ment given in a Court of Pypowders, to be prohibited, and where not, 

23, 24. 3 15, 3 16. 
Touching the pleading to an action Where a Gife or other matter {hall 

of Account of Receiver, what {hall be tryed ill the Spiritual Court, and 
be a good plea in Bar, what not, a'nd where not, 3 J 5, , I 6. 
what allowance {hall be made of dif- A Prohibition to the Admiralty, 
hurfements before Auditors, and what the Libel not being for a thing done, 
not, with the difference, where one is Juper altum mare, but upon the Land, 
charged as Baily, and where as recei- for Wood cut down, Jaid to be grow
ver, 277, 278. ing at BraJiI; and what matters are 

Whether the promife of a feme thereto be tried, and what not, 322 
executrix, upon forbearance of fuit, 32 3: 
to pay a debt due upon the contract Where a Plea {hall be faid to be 
of the husband, £hall bind her, or repugnant, and where not, 326>3 27, 
not, 218, 279- 328. 

A prohibition for to r~firain cutting where a Plea in bar, by way of 
down of timber, by Bifhops, Deans, J u{Hfication, {hall be made good by 
and Chapters, 279. way of Implication, and where not 

A p~ohibition to the rp!ritual Court, 329, 330: 
for trymg there the vahdrty ?f a Ieafe, A Plea in bar by a Confiable, 'by 
where they are to be prohibIted, and way of Jufiitication of Imprifonment., 
where not, 283 and 31 5,3 10• where the fame is go@d where not 

A prohib.ition to the Dutchy Co~rt, , 32 9: 
for proceedtng there, after a verdIer, Where a Plea in Bar to a fpecial 
and judgement at the Common Law) Adion on the Cafe, brought againfi a 

Chi· 
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Chirurgeon for l10t performing his 
cure, iliall be good, and where not, 

331., 333' 
where a Plea in bar fItluIl be gDod~ 

without a Trav~rs) and where not, 
333, 334· 

What {hall hefakttO'he a good'plea, 
by way 9f J uHification of an Impri
fonment, by a Warrant from the Lord 
Mayor of London, 335, 33 6. 

Where a Plea {hall be difc;ontinutd., 
~nd where not, 335, 336. 

. enquire, 161. 
Where. a common Rec;overy lhall 

be as a common affurance againfi an 
Infant, 23)0 

W here a re-dHfeifin {baH be, and 
. where not; where all the Recogni

tOllS but one are dead, whether carl 
there be a re-diffeifin, or not, the en
quirY beimg to be, per primos jurato
rei, & peralioJ, 1.60, 161. 

No re-di1feifin,but 'When the Judge o 

meht is per vifum, when the J udge
mene is by Reddirion, whether then a 
re-diffeifin may be had, 16 r • 

i What iliall be releafed by a Releafe 
of all ~AtHons, Executions and De
mands, and of all Actions, Suits and 

W· ., Hethel' a MZ!!are impedit will I Quarrels~ and of aU Actions, Duties 
He, being brought by the: and Demands, 23 I, 232. 

King for a Churchiri WaIn, or not, ,Where a releafe to a Debtor, by an 
157. Adminiftrator, {ball be good, and 

,A ~o Warranl9. againfi the Bifhop where" not" 3, 4-
of Dur,b.tlm,for Claiming of bona & What ihall be fatd to be a good Re~ 
ctltalla Felonum, and of thofe which mainder, limitted by a WiH~ and 
fial1d mute, where the fameJieth, and what not, .2 8, 29. 
where not, : 226, 227. Touching the relation between tHe 

A Jtuo Warrantoagaim.fi Brigr, for day, in Bank, and the Nifi priU$ 'day, 
d~i~ing of a F ordl, which he claim- 24 I, 242t. 

cd by Charter, together with a con- What {ball be [aid to be a good J:\e.;. 
feffion of the King's Attorne.y of the mainder, and ·what-not, being limit
fame, what is wrought by the fame; ted unto an Alien, if he ihould then 

295,296,297,.298. be a Denizen, and Capable to take ie, 

1\ 

" 

.. with other Remainders, . 33, 34' 
,j A Remitter, and· what, {ball be a 

good Remitter, what not; and when 
two Efiates~meet together, whether 

., ' •. )j a Remitter; may be without any elec-

W Hether are to be preferred, tiOE of the party to be remitted, and 
, Judicial Recoveries, orRe- at what time, and upon what· Efiate a 
cognizances, 'hlking a ·pocket Record, Remitter is'to operate, and whether 

65. a Rel1~..ittet. may be without an entry, 
Recufants being to, find Sureties or norll'. 29, 30, 3 I, 32. 

for their good Behaviour; whether Two Defendants in Trefpafs and 
Popiili Recufams may be admitted as Ejectment, the one confeffeth the 
Sllreties for thcm~ OfJ..l9t, J 55. ACtion, the other pleadeth Non culp, 

Whether the Recognitors in an Af- whether the Plaintiff may releafe his 
fife, are Recognicors before they be ACtioQ, as to him that confeffeth rhe 
(worn, or not, and touchiI1g the re- fame, and proceed againfi the other, 
turn of the \Vrit, iS9,160, 161. as in Trefpafs, arnot; 53. 

Recognirors, in an Affife called Re- Whether a Repleader may be after 
cognitors, for having of the view and a Demurrer, without the affent of 
Jurati after they arefworn, 16r.· parties, ot not, 37-

What the Recognitors in an Affife . A Writ of Refcous againfi the Fa
are to do, (S.) to view, to try, and to ther and Son, the Father. for refcuing 

, B b b the 
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the Son., and the 'on for the reCcuing In a Scire faeiiH) to the party, upon 
of himfelf, and what flull be a good a Writ of Error in a Parliament when 
return thereof, what not, 137. the fame is to be returned, and ~hat is 

Upon a Capias, to the Sheriff, to the common day for the return of a 
take fuch a one Nominatim, as a Ferne Scire faciM, . • 16j. 
fDIc, who returns, that fhe was now To whom a SCIre (aeuM ad audien
married, or a Non tft inventus; whe-- dum errores, is to be directed, whether 
ther this be a go(!)d return, or not, 8 I to_theadminiftrators genera)))', or to 

Refcous, and whether the pl~ce, fuch a one Adminifl:rator, 23 0 ,23 1, 

where the fame was done, is to be . 23 2 .' 
fpecitied, or not, 2<:l8. A Scire faeiM, given by the Statute 

WhCl'C a Requel1 is to be made for of~e(tminfter, 2 cap. 45. - 63~ 
performance of a Covenant, to fettle Whether a Scire faciM, upon a Re
a Copyhold efiate for life;. whether cognizance, be within the Statute. of 
the requell: is to be made to the Cove- 25 E. 3· cap. 17. which gives the 
nancer, or to his Executors; 158, 159. like procees, in Debt, as in Account> 

A writ of Reltitution of an Alder- 63-
man to his place; the caufe of removal To the Sheriff, an erroneous- pro.;. 
being infufficient, whether he that was eefs comes out .of the Chancery, whe-
1aft removed may have another writ of ther the Sheriff is to examine the error 
Refiitution to be rellored to the place of the Court, or not, and how the 
of an Alckrman, one being dead, or Sheriff is in fuch a cafe, to demeane 
not, 122. himfeJf, with the difference, where the 

The Sheri.ff mak ing execution upon Court hath J urifdiClion of rbe caure 
an Habere faciM poffoffionem, after a and where not, 62, 63,64) 65. 
writ of error brought, and a Super[e- Upon the Statute of 21 H. 8. up_ 
deaf !hewed him, whether a writ of 13· An Information for Non-refiden
ReCtitudon is to be granted to the party cy againfi two Parrons, the one for 
put out, or not, 194. Non-refidency, the other for taking of 

Whether a Writ ofRefiitution may a Farme, one pleads removal for lick .. 
be granted the Iaft day of the terme, nefs, the other taking the Fatme for 

258. maintenance of his family, whether 
The Return upon a Habftlf CorplM, the pleas, good, or not, 18. 

where the fame is good,and where not, Upon the Starute of I 8 Eliz. CilP. S. 
259. An Information againft a common 

A Le1Tee doth Covenant, to pay a ,informer, for an 'abufe by a cauCelefs 
yearly rent to the Leffor, and his heirs, I.nformation, to draw on a Cornpofi
whether this {hall be a rent,or a fum in tlOn, ,: 18. 
grofs, due by Covenant or not; what Matters punifhable in theSrar
are the PfQper words of Refer vat ion, to chamber, as private Inftrutfion given 
make a Rent, and what not, 2~,I ,28 2. by the party,to one of the Jurors, 25. 

Where a remainder !hall be~good, . Touching the Statutes of 13 Eli:!;. 
and where not,.upon a Lea~e, or deviCe cap·7. and of I Jac. cap. 15- touching 
made to a mOlgne; remamder over, Bankrupts,and how the Commiffioners 

29 2 • in their affignments are to demean 
In what.manner the Recognizance themfe1ves, 26. 

ought to be unto the Jullices of the Touching the Statute of 13 Eliz. 
Peace, upon the Statute of 18 Eliz. cap. 8. Ufury pleaded to avoid pay
cap. 3' for Ballard children, 343· ment, '34, 35. 

Tou~hing Rogues,and what is to be Touching the Statute of I H. S. 
done WIth them, 358. cap. 3- offorger of Faux faits, 3S. 

Upon a Scire jaci.u, to the J uHices A Statute acknow 1edp-:ed by a revel-
of the King's-Bench in Ireland, what fioner in tail, in the Uftofhis mother 
record they are to fend hither, I J 8. ten·ant in tail, and a Fine with ProcJa~ 

mations 
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mat ions after levyed by him, the mo· Dioc~fs, 72 , 73. 
ther dies; whether this Statute (JaIl Touching the Statute of IR.2. cap. 
be extended againft the Conuf~e, or 15" againft arrefiing of one in time of 
not., 45. Divine Service; with the difference 

A Statute acknowledged by the Son, where the matter is between two com
reverfioner in tail, in the life of the mon perfons, and where betwe~n the 
mother tenant in tail,'. and after dies, King, and a common perron, 72. 
the daughter ~{fue in tail, levyes a Touching the Statute of 2 E. 6. 
fine in the life of the mother, the mo~ cap. 13. for not fettlng out of tithes; 
ther dies; whether this Statute !ball and whether proprietariU!, or firmarius 
be now extended, or not, 45'. be a good title upon this Statute, 83, 

.ToLJching the Statute of 1 Mari.e, 84, 85, 86. 
cap. 3. for difiurbing of Preachers, and Touching the Statute of Merton, 
the reciting of the fame Statute in cap. 3. which gives the Rediffe;fin, 
pleading, how thefarne is to be, _ 47, CoronatoriblH, 93. 

48, 49, 50, 51, 52, 53, 54· Touching the Statute of 32 H. 8. 
Touching Statutes, recitals, and cap. 5. of Reextents, 97,99-

mifrecitals of Statutes, anq how far Touching Executions upon a Statute 
the fame {hall vitia1e a Declaration, by Elegit, when the fam~ !ball be faid 
and how far not, and where a needlefs to be with fatisfaction, ana when not; 
recital of a claufe, in a Statutdhan how, and when the fame !ball be {aid 
make the: fame pal't of-the Statute, to be fatisfactory, and when not, 98. 

49, 50, 51, 52. 109, 110, Ill. 
Touching t.he Statute of 3 lac. cap. Touching the Statutes of 3 I H. 8. 

B. for finding of two fureties, to'the cap. 1. and 32 H.8. cap. 32. of Par
Clark of the errors, to profecute with dtions to be made, 114. 

effed, whether a writ of error, to re- Touching the Statute of 2 E. 6. 
verfe a Judgement in Debt, for anera- cap. 1.3. of Tithes, and the mifredtal 
ge$ upon an Account, or an Action of of the fame, as dim Domini Rel.~, for 
Debt upon a Bond to perform Cove· domini Reg~,I09. 
nants, be within the Statute, or f-lot, Touching the Statute of 8 H. 6. 
and what Actions, are within the fame, cap. 13. of Forcible Entrie, an Indict
and what not, 53,54. ment upon this Statute, 121. 

Touching the Statutes of 13K. 2. Touching the Statute of Magna 
cap. 13. and 8 Eliz. cap. 15. for hunting Charta, cap. I J. Communia placita non 
and defiroying of ve,min, Badgers, [equan,ur CMriam noftram, 123. 
and Foxes, 60., 61, 62. Touching the Statute of 18 Eli". 

Touching the Statute ofW ~minfttr, cap.5. Licenfes to be granted to com
the 2 cap. 45. which gives a Scire fa- pound, 137, 138. 
ciaf, and CJP. 18. cum debitum fuit, Touching the Statutes of Magna 
recupera,um, an Elegit given, 63. Charla, cap. 14. and of Marlebridge, 

Touching the Statutes of MarIe· cap. I. 140. 
bridge, cap. 23. and weftminfter the Touching the Statute of 18 Elit:;. 
2 cap. 18. which gives the C"PiM in an cap. 7. for the Irnprifoning of offen
account, '. 63. ders, for one year, without bail or 

Touching the Statute of I H. 7. cap. mainprife, and to be in {alva, d1- &IrQ" 
1. which gives a F ormedon againfi the Citftodia, . 137. 
pernor of the profits, 63. Touching the Statute of JR. 2. cap. 

Touching the Statutes of 32 H. 8.' 12. for the refiraint of Prifoners, [HI; 
eap. 30. and 18 Eliz. cap. 14. for the ctljrodia, from going abroad, but in 
aiding of mifpleading, and mifiryals, fpedal Cafes, 138. 
after verdict, 66,67. Touching the Statute of 3 Jac. 

Touchine the Statute of 23 H. 8. cap. 5. A Recufant conwel, to be ex-
tap. 9. one not to be cited out of the communicated, J 5 5, 156, 

, B b b 2 T ouch~ 
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Touching the fiat ute of 27 H. 8. 

up. 26. Of annexing Waler and Eng
land, in one, 156,157' 

Touching the fiatutes of Merton, 
cap. 3. which gives the RedifTeifin, 
and the fiatute of We(tminfter, the 2d. 

cap. 3 o. In an A ffik, and Rediffeifin, 
quod recuperef per req,ditionem, 160, 

161. 
Touching the fiatute of Merton, 

cap. 9. of Difparagements, 163. 
Touching the fiatute of 31 Eliz. 

cap. 6. of Simony, .. 182. 
Touching the fiatute of 2 E. 6. 

cap. 13. of Tithes, 183, 184. 
Touching the private Hatufe of 

j 4 H. 8. fOl' the Incorporation of the 
College of Phyficians, 185, 186. 

Touching the fiatute of 5 Eliz. 
cap. 4. What Trades within this 
ftatute, and what not; and whether 
an Upholfter be within this fiat ute, or 
not; how far London Chall be faid to 
be within this fiatute, how the fame is 
divided, and touching the Provifo in 
the faid fiatute (excepting London) 
and Norwich, out of the fame; and 
whether a arewer, a Pippen-monger, 
a Dawber, Thatcher, Gardiner and 
Tankard-bearer, be within the {brute 
or not, 186,187,188,189,190,191. 

Touching the fiat ute of 7 E. I. De 
Religiofis, againfi devifing of Lands in 
Mortmayne, with the reafon why· LOIl

don, not bound by it, 187,189,190. 
Touching th e fiatures of II H. 7. 

cap. 19. and 5 E. 6. cap. 23' for Up. 
holfiers, . ' 188. 

Touching the fiat utes for the Com
mimon of Sewerr; and their,.com
mitting of one, and keeping him in 
Pri[on till he rele:lfe a Judgement, how 
they are to make their taxes; whether 
they may taxe whole Town{hips, or 
not, 198, 199. 

Touching the fiature of 23 H. 6. 
cap. 10. of Sheriffs bonds, 213. 

Touching the ftatute of 36 E. 3. 
C4P· 15. That De,clarations having 
matter of fubftance to be good, al
though defective in form, 214, I 15. 

Touching the Statute of 13 Elisr.. 
c. 5. of fraudulent conveyances, 2 I 8. 

Touching the fiatute of 2 E. O. cap. 

13· for Tithes, 228. 
Touching the Statute of J 3 Eliz. 

c·7· of Bankrupts, 236,237,238,239. 
Touching the Statute of I E. 6. 

cap. 12. Repealing Statutes for Trea
[on, 247. 

Touching the Statute of 9 R.2. cap. 
3' for the bringing of a Writ of Enor 
in the life time of the tenants, 247: 

Touchinz the Statute of 4 H. 7. cap. 
24· of Fines, 247. 

Touching the Statute of 4E. I. by 
which Merchants firangers not to pay 
Prifage, but to pay 2 I, a Tun, for 
Butlerage, 254. 

Touching the Statute of 4 Jac. cilp. 
3· CC?fis to be paid upon the Noo.fui£: 
of the PI~inti1f, whether an Executor, 
being Nonfuit, Chall pay cofts, 26,. 

Touching the" Statute of 3 I Eliz. 
cap. 7. againfi building of Cotages, 
without laying of 4 Acres of Freehold 
to the fame, 264. 

Where a foperfedeiU tllall be granted 
and where not, upon a writ of errOf., 
brought to reverfe a Judgement, and 
what writs in themfelves, are a f.per
fedeal, and what not, 163., 164. 

Where a fecond Juper[edeiU {ha'l be 
granted, upon the abatement of the 
writ of error, and where not,with the 
difference where the writ of error 
abates, by the default of the party,and 
where not, but by the non vene, of 
the J ufiices, and whether in fuch a 
cafe, the writ of error be not a Super
fedeM in it felf, 172 • 

Touching fuit to a.Mill, the nature 
of it, and how to be pleaded, 185, 

186. 
A Surrender of a Copyhold eftate, 

Habendum, to the ufe of an Infant in 
venIre fa mere, whether this be a good 
Surrender or not, 272,273,274. 

One Surrenders a Copyhold eaare 
to the ufe of his wife, whether good or 
not, , 273, 274, 

Touching the Statute of 32 H. 8. 
CAP. 24. what Affignee {hall be within 
this Statute, and what not, to have 
a Rent by Covenant to be paid, 222. 

Touching the Statute of 3 1ac. o. 8. 
of finding of furelies by Defendants, 
whether a Defendar.t in Debt,being an 

admini-
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adminifiratiix £hall find fureties, or 
not, within this fiatute (pleading ful1y 
admhIiftred) . whether an executor or 
adminiftrator., be within this Statute 
to find [ureties, and who are within 
this Statute; who not, as to finding of 
fureties,) 284, 285· 

Touchlngthe Scatuteof 2 E.6.c. I 3. 
for payment of tithes, 28S, 286. 

. Where a {eire [aciJ.S,£halllie againft 
the old bail, afier a Procedendo, to 
proceed in the Inferiour Court, 286, 

287' 
Touc~ng a Swannymote Court, 

and who may have the fame, 295,· 
296, 297, 298. 

What Statutes {hall bind the King, 
and what not, 298• 

The Statutes making mention of 
Forrells, what kind of Forrefis thofe 
are, whether onely nominal or real, 

298. 
Touching the Statute of 27 E. 3. 

1:11/. I. of Premunire, 299· 
, Touching the Statute of 2 H. 4. 

e.IS. impoweringthe High Commif
fion Court, 300, 3 ° I. 

Touching the Statute of 13 Eli?:.. 
up. 10. of Leafes (other then Leafes 
for 2 I years, or three lives) from the 
time that any fuc;:h.Leafe {hall be made, 
how to be conftrued, 30 5, 

Touching the Statute of 21 H. 8. 
e,,/,. II. which gives Writs of Refii· 
tution to the party robbed, 3 10. 

Touching the Statute of 3 I E. 3. 
cap. J I. for the granting of Letters of 
Adminiftration by the Ordinary) =3 15, 

316. 
Touching the Statute of 5 E. 6. 

cap. 14. for Ingrolling of Corn, 3 17· 
Toucbing the Statute of Wejlmin

~er the fecond, cap. i 2. which gives 
the Action of Debt for an Efcape, 

.3 i I. 
Touching the Statute of Weflmin

fter the fecond, cap. 39. Wards, and 
whether a feme Covert be within this 
Statute or not, 322 • 

Touching the Statute of 13 R.2. 
cap. 5. for tryal of matters arifing 
beyond Sea, .3 2 .3. 

Touching the Statute of 15 R. 2. 

cap. 3. the JurifdiC{ion of the Court 
'" 

of Admiralty, 323. 
Touching the Statute of 23 Eli?:.. 

cap. I. for l{ecu[ants; and the Statute 
of I Jac •. cal'. 4. of conformity of 
Recu[ants, and how benefit is to be 
taken of the [arne, coming after Judge
ment, 32 4, 325' 

Touching the Stannery Court, and 
the jurifdiction of the fame, .3 26, 

327, 328 • 
Touching the Statute of Magna 

Charla, cap. 29. NuU,,{ liber bomlJ, an4 
the feveral confirmations of the fame, 

32S• 
Touching the Statute of Weftmin

~er the firft cap. 15. of Impri[onment 
by the Sheriff, 328. 

Touching the Statutes of 28 E • .3. 
cap. 3. and of IE. 4. cap. 2. againfi the 
power of a Sheriff to imprifon, 328. 

Touching the Statute of I Mari£ 
cap. 8. the Sheriff not to aCT, as a 
Jultice of Peace, 328, 329. 

Touching the Statute of Winchej1er 
of 1.3 E. I. cap. 12. giving power to 
the watch, .3 28, 3 2 9, 330. 

Touching the Office, and power of 
a Sheriff, having in him cuftodiatn 
comita'M, and is conforvator pac~, 

329, 33°· 
Touching the power of a Sheriff 

to commit one for breach of the peace 
upon himfelf, 330. 

Touching the Statute of Northamp-
~~ ~3~ 

Serjeants; wherefore called Catch-
poles, 335-

Touching the Statute of 25 1::. 3. 
cap.2. de {ervientibU!, 335. 

Touching the Statute of 18 Eli:t. 
cap. 3. touching bafiard children, and 
how provifion is to be made for them; 
and by whom the matter to be exami
ned, and ordered, 34 1 , 342 , 343, 

3.48, 349, 355· 
Touching the Statute of 43 Elit;. 

cap. 2. concerning th~ poor, and 
how provifion is to be made for 
them, 344 • .345, 346, 347, 348, 
350, 3P,35 2,353,354,3S6, 357, 

, 358• 
Tou,hing the Statute of 43 Eliz;. 

cap. 2. and who iliall be faid to be a 
grandfather' or grandmother, to give 

(ellef 

-. I" 
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relief within this Statute, and who trom the order of the two next Jufiices 
not, and whether a Baflard-child to of the Peace, unto the quarter feffions,. 
be relieved, be within this Statute or 34" 344, 355, 3)6. 
not 344, 345, 346, 347· Touching the Statute of 43 Eli~. 

Touching the Sta.tute of 43 Eliz. cap. 2. touching provifion to be Il)ade 
cap. 3. and who fhall be faid to be a for a Creeple being taken, as a vagrant, 
perC on to be provided for by the Ju- wand ring and begging, 'and whither 
fiices of Peace, witbin this Statute, to be fent, . 357, .,.,.8. 
and who noc., and what order made Touching the Statute of 39 Eliz. 
by the J uflices of Peace, fhall be cap. 4· for punifhing of Rogues, whe
good within this Law, and what not, ther that fhall extend to children un-

• 347, 148. der the age of 7 years, and whether 
Touching the Statutes of 18 Eliz. fuch an Infant fhall be a wanderer 

:cap. 3· and 7 Jac. cap. 4· Touching within this Statute, 352. 
Baflard children, one having a Ballard 
child, and no proceedings agalnfi her 
Upon the Statute of 18 Eliz. fhe af
terwards .had a fecond Bafiard-child, 
whether fhe may be proceeded againfi 
upon the Statute of 7 Jac. as for her 
fecond offence, having not been pu
bifhed for her firftoffence, 348,349. 

Touching the Statute of 18 Eliz. 
tap. 3. and where there is a praCHce, 
to charge an other parHh, with keep
ing of a Bafl:ard-child, 349,3 So. 

Touching the S(atute of 43 Eli~. 
cap. 2. by whom a Ballard-child is to 
be kept, the reputed father being 
dead, and to what place to be fent, 
and to what place the Law hath re
fpea, 350. 

Touching the Statute of 43 EUz. 
cap. 2. and to what ParHh children 
thall be fent, their mother dying in 
tranfttH, and what fhall be Caid to be 
a place of fetling, within this Law, 

35 1, 352,358. 
Touching the Statute of 43. Eliz. 

cap. 2. where one parifh is not of 
ability to relieve their own poor, the 
next parifh being of ability, to con
tribute when this contribution fhall 
ceaCe, or be letfened, 3,)2,353. 

Touching the Statute of 43 Eliz. 
cap. 2. and how rates and affefments 
are to be made by the Statute, for re
lief of the poor, and for what cfl:ates, 
and how far, the occupiers of land, 
and the leiTors, for their rents, are to 
be rated and atfeffed, 353, 354. 

Touching the Statute of 18 Eliz. 
cap. 3. provifion to be made for Ea
fiard~childrcn) and touching Appeals 

T 

T Ouching tithe, and whether tithe 
wood belongs to the parfon, or to 

the Vicar, Mich. 10. Jac. B. R. 27, 
Whether the word Alteragium, 

and mi~ecimtt, will carry tithe 
wood or not, and whether by thefe 
words and ufage the Vicar may have 
tithe wood, 27. 

What things a ((!lant in tail may do, 
for the benefit of his Hlues) and what 
not, 43, 44, 45. 

In what cafes a parfon fhall have 
tithes, and in what not, and where he 
fhall ha ve tithe of corn, fold by himfelf, 
when he was not parfon, and coming 
to be there parfon, before feverance, 
whether he fhall here have tithe, con
trary to his grant, and where a parfon 
may pay tithes himfelf leafing his par
fonage, 18;, 184-

What fhall be fuflicient words in a 
grant, to difcharge a grantee from 
payment of tithes, and whatm>t: 184. 

Touching the payment of tithes, 
who to pay, and who not, andWhat 
{hall be a fuflicient diCcharge of p<ty. 
ment of tithes, an~ what not, 24-$1. 

How the !!!llllS to be accounted, 
but as one day in Law, \ 255-

Where a traverCe is to be taken by 
the PlaintiH;--aiid where not where . , 
the Defendants title is by plea confef
fed, and avoided, wbether any tra
verfe is here to be taken, I. a. b. 

Where the Defendant claims by a 
leafe for years, and the Plaintiff claims 

by 
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by a former Leafe ; whether any Tra- of hie; Judgement, 288. 
~is here to h:, and by whom,aD'<f What illall be faid to be a matter 
what is here to be travetfed, I. a. h. traverfeable, and what not, and whe-

What £han be faid to be .a good ther (-S ~ienf) be traverfeable, or nor, 
1'raverl,and what not, in a ProhffiTiion 291, 292. 
touching furplufage of an Ef1:ate, to In a~r, apd converfion, for a 
what ufe the fame was, . 2Q. ba.g of money, Iefi: as a p~edge in the 

What £han be faid to be a good, Serjeants hands, to flay fale of 3 But~ 
'D'avers, and what not, in an Action of Sack, .~keri.in (:xecution" a requt;ft 
of Debt, upon 'an award, by which and refufal, whether. this £haJl make 
one to releafe all fuits., and the other a converfion, :md whattball make a 
to pay money, 39,40. converfion, what nor, ;;06,3 0 7,3 08 , 

Where a ~sis to· be taken, 3°9,31°; 31 1,3 12,3 13, 314' 
and where not; and where the place Where the bailement of goods is 
of the ta~ing is travecrfahle, and where traverfeahle, and where not, and what 
not, 201, 202, 203. is to betraverfed, what not, 307,308, 

What £han be raid 'to be a good ,09,310" JId1 2 , ~ 13d 14. 
trial and what Dot, in a Court of Py- In a Trover and Converfion, what 
powders, 2_2, 23, 24, 25. deny.er £hall make a Converfion, and 

What thall be faid to be a good tri~, what not, 307, 308, 309. 
and what not, in an Adion. of De t Where Non fefans;lhall make a man 
upon a Bond, made at one place, and a trefpaffer and where not J 3 12,313. 
pleaded to be made upon a corrupt 'trefpaFsfor an affault, and battery~' 
agreement or by Dures, at another . & quod cumulurn pecHni.e, containing 
place, how this trial is to be, and of fo mu,h,crpil, the Plaintiff and Defen
what place the venire facias, for trial dant; being at play, the Plaintiifthruft 
of this, is to he, 34, :3 5· his money intQ the Defendants heap, 

Touching the trial of a gener~l the Defendant kept aU, whether for this 
(uGome,. pdng the Law of the Land, : the Action lieth, or not, 32 3, 324. 
how the fame is to be tried, whether Trefpafs for an affault, bact€ry, fine~ 
Ly a Jury, or by the Judges, 250,' andl"mprifonment, at fuch a ~Jace, 

25 1; 25 2 , 253, 254. I within the llannery Court., 326,327. 
A Trefpafs brought by an Executor3 328• 

(after probate of the Will) againfi an Touching a Travers, and whatihall 
AdminUlrator, for goods he had got be faid to be a goOdTravers, and what 
into his hands; whether this Heth, or not, 4nd what matter is traverfeable, 
Dot, 268. what not, and where in an affault, 

A Trover andconverfion for goods battery, and imprifonment, t~e time 
by two plaintiffs, a VerdiCt for them, and place is traverfa~le, and where 
before Judgement, one of them dies, not, 326, 327, 328. 
q,,;el operat",. by this, 262. Trefpafs for an Aifault, wounding 

A T~ and converfion againfl a and IrnprHonrnent 335, 336. 
Boate-man, for goods mifcarried by Touching a trull and what the fame 
rcafonof a Tempefi., whether this be is, what remedr,for not-performance 
maintainable, 280. of it, whether the fame be affetts, or 
. Whether in tr~pafs, for taking a- forfeitable by attainder, 337-
way of his Hay, t e Plaintiff needs to 
make any titles or not to it, in. his 
Declaration, and whether the making 
of a tide, be furplufage, or not, 288. 

An Action of l)efeafs, for two tref
palfcs, and but one put in Hfue, a 
verdict for the Plaintiff, whether this 
be fu,h a variance; as £hall hinder him 

u 

Touching matter of yariance in the 
recital of a ftatute, what £hall be 

faid to be a material variance,and What 
. not~ 
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not, 48, 49, 50, 51-, 52. \V here a v~l;i;v€n,fhallbegbod, 
'whatlhallbe [aid to be a variance, and"Wherel'lO'f,'-: ,', .87, 8~. 

to vitiate a Declaration in Ddjt, by a In an action up'on the cafe for wor.ds, 
Parfon, upon the Statute of 2 E.6. cap. a verdict for the Plaint" tllattht W~Yd5 
13- for not fetting out of. Tithe;, ~is were fpoken, as:fheywere'faid, the 
Leafe being fot 5 years, (If h~ hve fo vetdiclgoes farther,' fed VlteriUfJi. 
16iJg) declares upon a Leafe br him cHnt,that the wor~_s were fpoken in his 
rna'de, if he' iliould {b 10ngiive, ~nd'abfefice, not in hispr€fence; whethe~ 
continue Parfon; wAether this be a by this latter part of the Verdid', .the 
niateriai variance, if a Leafebt made, PlahltHflhall be hmdl:~d;of his Judge
a die datUf, and dec1ares.bf a Leafe, meht~or:not;: :;;.a' ~. 56, 57. 
made, a ·die confel1ionu;' whether a -foU~hing the~, by the Recog
material variance or not, 83,,84,85,86. nitors in an Affiie;~~)Y-.kther the faine 

Touching v'cl.riance in Wr~ts, what beofneceffity to hehad, or bOt) -With 
{hail be a variance, and what not,~ the- reafon of the view-, " 1.6t. 

83; 84, 85,,86. . Where-a Unit of o1fe l~n, in .the: 
what fhalrbe [aid to be a material Abbat,~ lmll' 4fc' atge; payment. of 

variance, between the Bill, and the Tithes, and where nOt, 66,67. 
Declaration,and what not, 144- Whether a ufr may be averred upnn ' 

" What {hall be faid to be a lMtedal a, tQulltlOn Recovety' againlt an In-
vatiance between the Writ of.11rror, fant Dr not, 23S. 
and the Record for the Removing of Touching contingent~,a"d lithi
the Record, and what not, .. ! 68,169, tati~ns to fuch ufes, wh€te good, and 

170, 171, i72 ; 173· Whetetlot, , 273, 274.-
From what place a 'lLenire faciM may Touching a vCHir~ foci/If, and the 

be and from what not, and whether awardhlg of the fame, and whe~ it 
the fame may be from a houfe, or.not, thall be well awarded,.andwh€re not, 

- .C' 24, 25- behlg 'to' JHirfue the ',aufe of Act~n, 
. Where a ve-i1ire facillS de HIJ'VD,is to 331 :1 3 P_ 

be, to fupply:defe<is, -'as the omitting 
of an Entrie; in a for-mer fpedal ver-
dict, 32. W 
, A venire &CiM, awarded of one ~, !. 

pla<:e, where idhould be of two, whe-
ther this be a rri~lhyal, not. ·whether TOuching the waiting of a OemuF 
they of one Pa:rHh, may try, what be- rer to a Declararion,and pleading 
longs to another Pariih,and from what to iKue, where it may be, and wh~tt 
place a venire faciM is molt properly not, in cafe of an Infant; ,,' : '69. 
to be awarded, . ,86,87,88, 89. Whether the waiving-of poffeffiori 

. A ~ire [acIM, but of one place, by a woman, afttr the death' (;)f hri 
where it !hould be of two, whether h~sband, a leafe beillg made to them 
this be a m~ftryal, or not, I 18, 135. both at a tent, whether hythis he thall 
- Payment:ofmoney,to be in Lincolnt- avoid payment of the rent,.~: 69~ 

Inh-Hall, upon a trial, the vmire faciM Touching a warranty, and thefQrte~ 
from Flo/bourn, whether this well a- and effect of the fame, where the filii. 
warded, or not, and whether a venire is never attached, -·~l,)W fat' thl: ftme 
faciM may he of an Inns of Court, 120. !hall operate,and to what efiatdftn~L 

Touching the awarding of a venjre ed,how long to (ontinUf,).whelf to de ..... 
f~M, where the fame is well awarded termine, When a warranty, Qntl are .. 
and where not, and where the Town mitter, do happen at an htfiilnt, -whkh 
and the Pari!h !hall be faid to be a11 !hall be preferred,3G; 31, '3 2 • 

one, and where not, 209,' 210. Touching a Warren; In wl1at1t1ail1 
Where a verdia: 111311 make a bad ner a man may have a warren, whe<-

-p1e'ai gQod/apd where not, i.i. ther byprefctiption, @a; gtant; and 
how 
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how to ufe his warren. 116,117 

Touching Waler, and whether writs 
of Execution may go into Wales, or 
not, and whether they may go to Che
fler, and to Durham, Wales & England 
being annexed, and made one by the 
fiatuteof 27 H.8. cap. 26. 156,157 

Whether for a Church in Waler a 
~are Impedit Heth for the King, or 
not. 147 

A man claims a Warren by Charter, 
how he is to hold and enjoy the fame, 
with the difference-where it is by char
ter, and where by prefcription, 254 

What {hall be faid to be wafie, and 
what not, the cutting of what 'Willowr 
{hall be waite,' and wha-r-not, 96 

who Chall be puniChed in wafie, and 
who not, and whether an Occupant 
{hall be puniChed in wafle;-or not, 209 

210 

Two Weljhmen become bail for ano
ther, arrefiett'upon a Lalitat, Judg
ment given againfi the Principal, whe
ther a Capias ad {atisfaciendum Chall go 
into W#let, agaIfla-the-baiJ, or not, 54 

55 
Touching Wills, and the due con-

firutlion of them, how the fame ought 
to be conftrued, how, and in what 
manner the true meaning of the tefta
tor is to be gathered, and to make all 

the parts of the Will to Rand, 123 
124,125, 126, 127,128,1 2 9, 130, 

.. 13 1,13 2 

At what age a man may make a 
will, to difpofe thereby of what he 
hath, I3 I 

Touching the confirucHon of a will, 
where a man having two moities, by 
feverai purchafes, in two feveral Coun
ties, devifeth all his moities in one 
County, not naming the other, whe~ 
ther both moities Chall pafsornot, 176 

177,178,179,180, 181 
What Etl:ates may be made good by 

will, and what nor," 273,274 
Who Chall ~ faid to be a good wit

nefs, and who not, whether one at
tainted of Fellony, and pardoned, or 
a Recufant convict, may be a witnefs 
or not, 144, 14$ 

Touching the writ DB fe[fa ad mo
lendinum, the nature ofit, ~nd againif 
whom it Heth, 195, 196 

Touching the Watch, and their 
power, in arrdl:ing of Night- walkers, 
and whereupon the fame is grounded, 

328,3 2 933 0 

Whether an Infant, under the age 
of 7. years, Chall be faid to be a wan
derer, within the fiatute of 39 Eliz. 
cap. 4' for the puniChing of Rogues, 

C c C 352 
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TO TH·E 

RIG H THO N 0 U R·. A B L E 

BulJlrude Lord Whitloc~. 
My Lord, .' ;. • • 

~. - ,He contInuance of your ~ordt111p s 
~~~: .. ~. 1 more than ordinary.Favors, joyn'd 
... .cot," T 5.... with your Lordihip's Encour~ge-
~\~." .. m1ents and Cornman~~ of my Pro
~-- - .. -' ceeding this way, do jufHy challenge; 
not onely the contiQuance of my thankfull Acknow~ 
ledgemenr, but of this Dedication Iikewife; which 
appertains to your Lordfhip (befides my particu
lar Obligations and RefpeB:s) in [orne proprie~ 
ty, in regard you are a moll: eminent Jufiici"ary a .. 
mongfi us. Inter Viburna Cupreffm. And wbich 
is more, your Lordlhip hath added to your place, 
a great affection to the Profeffors of the Com
mon Law, and a great zeal to the publick Good, 
regula~ed by a perfea Judgement, which lafl: 
( at pre[ent) I might with lefs, that your Lord
fhip might the lefs exguifitely cen[ure thefe my 
weak and imperfeCl: Labots; which yet I hope 
your Lordihip will favorably. accept, they being 
beftowed for the neceffary uk of the Profeffors 
of the Law; in the fiudy and practice whereof, 
I ha ve {pent [0 many years, that I am riow, In 

A 2 VergentiliR 
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Vel gentibm AnrJu, wherein time grows fo precious 
with me, that I fear I {hall not be ,able to finilh 
what I firft intended, when I began this Wark : 
But whatever either is, or fhall be written, ( during 
your Lordfhips time) concerning the /Law, your 
Lordlhip jufily detcrves a Propriety in it, having 
been [0 zealous a Defender of it, that it may be 
truely {aid, The Law is more bebolding to your 
Lordfhip, than you to the Law. And indeed j 

your Lordfbip could never have undertaken a more 
Honourable Defence, for without Laws the Com
mon-wealrh will, like a melted VelTeI, run into a· 
lump of con(ufion, and diforder. We lhould be 
like a Ship floating in the Sea without a Pilot, or 
rather like tbe Sea it felf without Banks; nay, 
';C8uwl! 6',,,n, like fillies, the greater would devour 
the Jefs : We 1hould be like thofe Barbarous 
Scythians, wh 0 did, fays Bafi}, ~'AO)i&t"{~V lJl6'nPrf "p{71&tJl, 

end their Controverftes not by the Law, but by 
the Sword. . 

It was an excellent Sentence written from the 
Emperor Juftinian, to the Pr~tor of Laconia, All 
things (faith he)·which pertain to tbe well Govern~ 
ment of a State, are ordered by the Laws, where
fore whofo would walk wifely, fhall never fail, 
if he purpofe them for the rule of his A Clions. 
In the Laws of a 'Nation confifis tbe Cafetyof a 
Nation, and tberefore the Gates of the Jewifh 
Cities, as they w~re Seats of ]ufiice, fo they w~re 
the Magazines and Armories of their firengtb, 
to iliew, that the firength of a Nation does not 

more 
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more confifr in the number of Men and Arms, 
then in the due execution of Law and Jufiice: 
The Law of a Common-wealth, fays Learned 
H oo~r is the very foul of a Politick Body, the Hookp Ec~ 
parts whereof are by the Law animated, held to- c:~f~~l;~~. 
gether, and fet on work in fuch AClions as the 
common good requireth: It is the R udder by 
which the V eifel of the Common-wealth is fleer-
ed, and it hath a {harp Sword to refirain men 
from Violence and Injufiice, that fa formidine pte-
n£, they rna y learn their duties: And as the J u-
dicial Law amongfi: the Hebrews was a Hedge 

/ or Fence of the Moral Law, fa the Law. of the 
Land well executed, is a good guard to the La Vol 

of God; and though compulfion cannot make 
men truely good, as they ought to be, yet it may 
keep them from being fa bad, as otherwife they 
would be: Major h£reditaf. venit Hnicuique no- ' 
Jir it m, a jure & legibU1, quCtln a parentibur. No Coke Ipar!, 

man is alfured he £haJI either keep his Efiate, or [01. 14
1

• 

tranfmit it to his Pofierity, but-by the Law, which 
is the Sancluary of a .free Subject, tue fafeguard 
and defence of his Life and Fortune; The poor-
eft perfon living, were not the Law his refuge, 
would be yet more unhappy than his prefent 
condition can make him, for be he never fa mean 
he is within its care, ~nd the greatefl: Perron li-
ving is not exempted from its Power: And 
therefore that was very praife-worthy which .L4n-
t;gO~/;U1 the Great replyed to one of his F avorit(.;s , 
\vho would needs perfwade him, that whatever 

Kings 
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Kings had a mind to was lawful!; he told hinl ~ 
true it was fa, but amongfi Barbarian Kings, not 
them that profefs Jufiice. For God hath. appoiot-

. ed d ifiintl: Laws both for Princes and private 
Men, and Princes have their Judge, who fitteth 
in Heaven, before whofe Tribunal they are ac
countable for wbatfoever abufe or corruption) 
which the want either·of care or confcience ,hath 
bred in them. A nd that we might not -be [0 much 

~ governed by Men as Laws, the Wifedom of ,our 
Law-Jna~erJ did take care, that molt of our Laws 
Ihould be written, to tbe end, that neither favour 
nor hatred might approach the Tribunal, 'nor 
Judgement be left to the arbitrary wjUof Man, 
that Magifirates might know, what to com
mand, and People what to obey, tha~ fa no man 
might doe and undoe, bind and loofe at his plea
fure: And our very Precedents and Reports by 
which we walk, h~Vi onely fa much of Law, as 
they have of 'juftice, they and Law being both built 
upon Recfon and Juflice, which may be eafilymade 
appear to all whore obfiinac.y is not· above their 
fear. 

Hovker Eel. As every good and perfea gift, fo this very 
Pol.f

ol.47··f f d d r:n..L . d . d Ii h gl t a goo an pefJel-l aWl IS enve ronl t e 
Father of Lights -' to teach us a reafon why jufl: 
and reafonable Laws ~re of [0 great ute in the 
Wodd; and that Laws apparently good, are (as 
it' were) things copyed out of the very Tables 
of that high everlafl:ing Law: The laws which 
the very Heathens did gather to direct their aCti-

ons 
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ons by ~ [0 far forth, as they proceeded from the 
light of Nature, God himfelf was both the Au-
thor and W rirer of them in the Tables of their 
hearts. How much more then is he the Author 
of thofe Laws, that are made by perfons zealous 
of his Service, and which have. been drawn' as 
near as may be to that firfl: .Original, that fupream 
highefl: Law which he gave us? And if we do 
but teriouOy confider, how our .A ncefiors, after 
the tryal of. many Ages, have grown up happily 
under our Laws, wherein their Fathers and them
felves were born and bred UP! Laws which bave 
been weighed and allowed not by the wifed om of 
a narrow age, but by the experience of above a 
thoufand years; and if men were but likewife 
willing to learn how many Laws their actions in 
this life are fubjea -unto, and what tbe true force 
of each Law is, all the difputes and contumelious 
Inve8:ives:'againfi our .Laws, would have dyed 
the very day they firft brought forth. But it is a 
great deal; eaGer for men by the Law to be taught 
what to do, than" infiruaed how to judge as they 
lhould do of the Law : For Ariftotle himfelf A,iftot. 

d to ackn 1 d th t ' n' '9 ,.. I. Eth. I. 10. was rea y ow e ge, _ . a 70 "~~va., o~ (i)~ 1M)1~o,,) 

foundly to' judge of Law!, was tbe weightieft 
thing tbat any maR could take upon bim: Con
cerning wbich, theLearnedHoa~er gives an ex~ Hooker Eco 

)1 . Ir{, '0 1.' h h . J d clef. Pol. ce ent cautIon, J we WI ,Ialt e, ,give . uge-lib. 1./..48; 

TJJent oj Lawl under which we live, let: the Law E-
ternal be aluays before our eyes, which 11 of principal 
force to breed in Religious minds; a dutiful/, eftima

tion 
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tion of all Laws; and though we perceirve not the 
gdoinejs of',Lawf lnade, yet fince tbings in therflfelves 
may have that which we difcern not, we fhould there
fore be very carefull bow we fpea~ or judge in the 
WJrje fenfe of them: For when Laws are flighted or 
defpifed, then aIe the People opprelfed, then difo .. 
bediencies, revolts, vio~ences, and all the Crimes 
which are the Plague and ruine of a Scate, are in a
gitation, whereas the due obfervation of the Law~ 
and a quiet fubmiffion thereunto, cutteth off thofe 
enormities which afflict us, and fecureth us in the 
injoyment of thofe Goods which God hlth be
flowed on us. A Prince ought therefore never to 
let the Laws fall into dif efieem, eipecially thofe 
which keep the People in obedience, and which 
ferve to fecure them from oppreffion', and all
ways to uphold the Dignity of the Profe/Jorl 
thereof. 

We find it was tbe Wifedom of the Roman 
State, to admit the Lawyers into their moll: fe
eret and important Councels, and feldom was 
any Law made to- which they were not called 
to give their Advice: Nay, Hillary tells us, t~at 
Alexander Se'ver'JU the Roman Emperor, never 
efl:ablifht any Law} without the prefence and 
affifiance of Twenty the moll: Renowned Law
yers; and certainly that State found the benefit 
thereof in its long continuance: and mofl: necef 4 

fary it is, that to devife Laws, which all men 
{hall be bound to obey, nothing be acted therein, 
but by the deliberation and confent of thofe that 

are 
• 
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are to give ~obedience thereunto. And therefore 
the confiitution of this Nation requireth, that the 
King ibould be advj[ed by his Parliament, when' 
ever any Laws or . Qrdinances are made: And 
our Laws are thofe, which publick approbation 
hatb made (o, and approbation is not onely given 
when men perfonaHy declare their affent, but 
when others do it in their names by right origi
nally derived from them: And this is it which 
makes the People receive the laws with more 
fubtniffion and willingnefs, for nothing is, fo ac
ceptable to them, as that which carrieth the Ieafi 
fhew of abfolute Soveraignty-, and the greateft 
fhew of Liber.ty; And our Laws do not onely Fortefcm;) 

fa~our Liberty, but they are notioned by that ve- c. 4
2

• 

ry word; for Li~erties in Magna Charta , fignifie Mag.Char: 

the Laws, and in that rerpett is the great Cbarter c. 29· 

called the Charter of Liberties: And our Laws BraElon, 
. II d °b' 29 I, 2 14· In 38 E. 3. c. 4. are ca e· , The Lt ertzes of Eng- Fleta, liv, 
land,becaufe they make men free: And indeed ~'r~;t!!~ 
the La w is the ondy real Liberty, if we will be- 17

8
. 

lieve my Lord Coke , :2 In/lit. 4. But it is not a 
licentious. Liberty which the Law gives us, but 
a real Freedom, aFr~edom from Sla"very and Ty-
ranny. And fince it is fo, is it no~ much better 
to judge according to' thefe Laws" than out O'f any 
mans knowledge, though nev~r fo wife; for 
though he may fee clearly, yet the Laws fee with 
the eyes of many Ages, with the eyes of all the 
mofl: able and learned CounceJ1ors of State and 
Judges of our Land, they having been compo-

b fed 



-~--~------~~---'~---:.-------

The Epiftle 

fed by the moil: folid wifeft Heads of all the ages 
paft: And therefore the greatefi Politicians have 
thought it dangerous to the good of a State to 
alter any Laws without common confent and 
urgent occafion, or unlefs the change carr.y [orne 
great alteration with it: Arijlotle fays, lt makes 
Subjects flight Rules and Powers, and doth di-

Thucididts, rninifh their Authority: But Clean in ThucidideJ'~ 
lib. 3. goes ~ little farther, affirming, A City with the 

w:Jrft Laws immoveable, is better than one with good 
Laws not binding. And the Common-wealth of Si-

-, cyon, had not furvived the Policies and E.fiates of 
\all Greece befides, but tbat in 740 years, they ne
ver fet forth any new E'dtCl!, nor went beyond any 
of their Law!. And it is worthy our oblervati9n , 
that in the Venetian Commonwealth, thofe Refor
mations of Government, thof~ reaffumings of 
State have been never feen, which with infinite Tu
mults the Roman and F lorenrine Commonwealths 
ha ve fo often ufed:· It being the peculiar vertue 
of the Venetian Senate to perpetuate her felf in ber 
flourilhing Liberty, by the punctual obfervation 
of her ancient Laws: It is therefore certainly 
an effeCl of a grea tDifcretion, to preferve the 
obfervation qf thole Laws, which had formerly 
enough in them to remedy any inconvenience 
in the Scate. . And not to do as King Fran
cis the fidl: of F ranee did, after' be had Con
quered Savoy, and expelled Charles the Second, 
who was Duke theteof: The new Magifirates 
fubfiituted by him} gave Judgement in all cafes 

accord-
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according to equity, and often againfi their known 
Laws, but the Countrey was quickly fo weary 
of it, that- they Petitioned tbe King, that thofe 
Judges might-no. more Judge according to equi
ty :J . ,but accordIng to Law: And my Lord 
Lo~e declaring the;; dangerous Inconveniencies 
that happen-, -by changing Laws, does affirm, 
That aU the mifchiefs andmiferable oppreffions 
committed by EmpJon and Dudley, were occafi
oned by the Statute of I I H. 7- authorizing to 
hear and determin~ offences againft Penal Sta
tutes) according to-difcretion, (and not accor
ding to the Laws and Cufioms of England) 
which Statute was afterwards jufily repealed; 
I H~ 8.,Cilp~6. "And~ in the Preface to the (ourth 
part of ~is Reports ,he fays, That it 11 an old rule 
in Law and Policy, that corree/ion of Laws be a
~oide4; which may be thought a fireyn too ;higb; 
for if our Laws. had nQt been often·polithed, refi
ned, and added to, where they have not been full to 
compleat them, they bad not gained the perfection 
they have now attained. 

And indeed it is a vulgar error, to imagine 
that Laws mull: never be altered, without com
mon confent, and juft confideration it ought not 
to be done, but when there happens any fuch to 
be, the alteration of them cannot but be advan
tageous: It being impoffible· the firft taw-ma~ 
kers fbould forefee all inconveniencies which 
might enfue: For as Mr. Lambart fays, The 

b 2 Law 



The Epiftle 

La wcannot be fucb a perfea: Rule, as that we 
rna y thcreby (quare out J ufiice in 'aU Cafes which 
rna y bappen, for written Laws mull: l!eeds be 
made in general, and grounded upon that which 
happens for the moft part, becaufe no wifedom 
of man can forefee every thing which time ,and 
experience dotb btget: There muftof neceffi ... 
ty therefore, be many times alteration of fome 
Rules of J ufiice, beca ufe the Manners of Men 
are variable, and the punilhment of Crimes 
may ad·mit of cbange, according to the difpoft
rion of Men and Times. But tbofe Laws that 
are known Maxirnes for the common good:J 
ought no more to be changed than the Laws of 
Nature, for both"· are 'equally founded upon 
Gods La w : sTis true, . if Man ·had -remained 
in his Original Integrity, the Laws of Reafon 
had been fufhcient to direct' each particular per
fon in all his affairs and duties, which now are not 
fufficient, but require the -accefs of other'Laws, now 
that Man and:his OfItfpririg ate grown thus cor
rupt and 6nful1. 

When the RomanS' were little better than 
Shepherds! and Herdfmen, 'tis {aid, a few I
vory Tables contained their Laws ; but afcer 
they came to be Lords ot the World, how 
many thoufand Books were written, of the Ro
man CivilLaw? In like manner, let us but con
fider, how much more Traffick is increafed 
here than in former times, how Contratls are 

more 
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more frequent, and breaches ofT ruft more 
common ; how great an Improvement of mens 
Efiates, and how much more deceit and oppref
lion than ; formerly, and we lhall then ceaCe won
dering why our Laws run in a larger Cbao. 
nel, and {pread into more veins than formerly; 
for as Offences gather firength and multiply, 
fo mull the Laws, .and though they were but few 
at firft, aQd then fuftlcient, when men lived ' in 
publick Society with harmlefs Difpofitions" 
yet now ,when the Injufiice of Wicked Men 
will hardly be kept in with Bit and "Bridle, and 
that mens Iniquities cannot be refirained witb~ 
in any tolerable Bounds, when men are nei
ther confiant to their own goodnefs, nor to 

their law Iefs Sins; and that punifhment which 
hath been fometimes forcible enough to bridle 
Sin, grows now too weak and feeble; there is 
a neceffity that as thefe Mifchiefs increafe, :ther¢ 
1houJd be fuppIements ~f Laws to meet with 
them, and to punUh what is amifs. And, : this 
is the true reafon why our Laws are fwell'd io
to [0 much a bigger Bulk than formerly; And 
if any do complain of th~. obfcurity of our 
Laws;, they rnufi confider, that as we be
hold the fiatelinefs of Houfes with Delight, 
though the foundation thereof is conceal'd in 
the Boforn of the Earth:· So. we may enjoy 
the ufe and benefit of our Laws with much 
comfort, though the Grounds and firfl: Origi~ 

nal 
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ginal Caufes from whence they Sprung be re
moved [rom our knowledge: Our Law bath 
rea,iOn every where, though not to every Eye> coo
{picuous : And wife and modefi Perfons.can;.. 
not but kno.w;-- and 'confider, that at this difiance; 
and after fo many Ages, the reaCon of our Laws 
ought not to be inquired after, but we lhould 
rather i prefume ,: thl~ thofe Lawt and Cuflom! 
which have been tolerated by our' ancient Prede
celfors, did proceed from their mature Wifedom; 
and that our Fore-fathers have examined and di
gefied the Laws much more accutately than.· we 
do , I who run our {elves into infinite diforders, 
when out of novelty we would abrogate tbotC 
Ancient Lawl which experience hath found to be 
g9od. 

And now, My 'Lord, I have wearyed your 
patience in jufiification of our Laws, which I 
think were needlefs, were they rightly un
derfiood, for we cannot jufily complain that 
good Laws have been fa much wanting unto 
us, as we ta them:, To feek Reformation of 
Laws, is a commendable endeavour, but a fpee ... 
dy redrefs of our fel ves is for us more necetra~ 
ry, for we have 10(1 much of the ancient Gravi~ 
ty of our Profeilion, and have degenerated from 
what we were;· it is time therefore for us to 
return, and to be more ,eautelous and circum~, 
fpea, by how much men' are more'· clamorous 

and 
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and querulous againft us:' ~ And the beft way to 
confute the Calumnies of Men, is' even our own 
Integrity, that we endeavour to be pure and clear 
in our Lives and Profeffions, and to be principled 
upon Religion and Confcience, endeavouriJ.1g to 
be the beft men as well as the ben Lawyers: The 
meanefi of which is, 

From the Black B'Jildings 
• in the Inner-Temple., 

Novemher I. 1658. 

.. 

" 

My Lord, 

Tour Lordfbips mojl ohedi
ent and mofi Faithfult 
Servant, 

Edward BuH1:rode. 

AN 
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T E R MIN. H ILL A R.l 
I 1. J A C. Banco Regis. 

The King and Sir Thomas WaDer Plaintiffs, againft 
Frances Hanger Widow, Executrix of George 

Hanger her late Husband, deceafed, 
i' by Information. . 

Entred T ermine Pafch. 9 J aCt inter placita 
Regis, Rot. 163. 

---=~:;:r-;~ 3\ 11\. Thollas VValler miles, Capitalis pincerna domini Regis, bp ~n Inform~o 
\lis }Letters taatents, er~ibtteO an lnfo~marton agatnft Frances non fo~ Pet

Hanger mlQlltllotn , fo~ bttEining of. jgl~ifage, (s.) <lJ;tg~t m: un of ~ag~~ r. I g. 
mlcrIline; anti QJe\ns, st~at t~e 1lUng bias feifetl tn pIS be01ern as 2 Bulft. 1;4' 
of fll', (If t\>!s ancient Ilutp caUell J!:'~tralJe,. ut in jure O'ron~, 261. 

~~ ___ --=;;...,o, anll t~at ~e anll all bts ta~ogenUo'~s pabe ufeb to ~atJe ta~tralJe, latch. 261_ 

topfc~ is of cherp ~~ip, of aU ~~rc\)ants, aliEns, (I~ EDetit~ens, containing ~alth8 B· 
ttn m:uns of mUllline, to pabe fo~ il'~irag:e one 1Itun; anti if ie contain ttoenrp o. 3

2
• 

~un, o~ mo~e, to pabe ttoo itun, (S.) Unum al1[e cioleum, antJ tpe otber 
deorfum, anO tpls pe is to pabe as a jflotoer of tpe Cltrotnn : m:bat ~8 Novem-
bris, 5 Jac. srtno ~\)ips laoen tnitp mlQlltnes, of tpe gooOs of George Hanger, 
bib arrtne in tpe @o~t of London, tpc one caUtll tpe Hopewell) toitp 26 lIuns , 
fo t\lat tbJO ilUl1S of tbefe toere bue to fpe Bing; anb tpe ot~er calleb tbe Defire, 
wit\J 22 3!uns of mlmllne, of tnpic\) two ~uns lDere bue to r~e lilt,,!!: 5;pat after., 
lnarns tpe ot\Jer t\1)o ~bjps nib a~ribe alCo t~ tbe .~o~t of London, anll tbat in (\)efe 
four ~pips were 124 m:un of mtrne, (If wprcb ergbt m:un toas nue unto tpe lliing 
fo~ If'~tfage; t\)at be requtrell tbefe eigi)t m:uns of Bine of tbe faib France~ Han-
oer, to tbe ufe of tpe tting; anb tbat QJe, of t\)e p~e011fe.s not tgno;.ant, rwklng 
rbe tltf:in\)eritl!nce of t\)e Ding, fefufeb to brUber tpem: mlpon tbis be p~apeb tbc 
atlbtce of t\)e 3!ullgee, anll to pabe p~ocffs againft fpe faib Fran~es, wpo came ill, 
ann faiD bp :@~otertation ;jftrfi, 5rpat tpe 3!nfo~matioR toas inrufficteut: ~econn: 
Ip, Stpat ~tr Thomas VVaIIer mas not Capitalis pincerna domini Regis, & pr~ 
placito dicit, quod bene & verum e~; ,tpat tpe four ~bips tolt\) min~s nil) ar
ribe in t~e :@o~t of London, as is latll In tpe 3lnfo~malton; two of WI)ICP Jt~ips 
bib arribt in tbe ltfe time of tpc edill George ber Ij)usbanll, anb rtno after bis ileatp, 
ann tbat tbe raib Geor ge ber tpm J»usbanb, was poffeiTeb llf rbefe goons, ut de 
vinis fuis propriis, anll (0 being polTEiTeb, mabe ~er pis eJecutrt~, anb npib: 
~ffer\»arb" fl}e being Jibera f~mina, accept:t fuper [e onera teA:amerti, Iltl) un:: » ·18k 



2 Termin. Hillar. 12 Jac. Part III. 
lane tpert Uno ~ptvs , ann nib tahe anb O~(UpP t~t matllnfs, ~s ~Je(utri~; anO 

6 Mardi, ft)e alfo pleabtll tpe ~barter ofntfcparge ofltl~tragemabe,6 Manu,! E. 3. &c. unto 
I K. ~. &c. tpe ~ajo~, (!tommonaitp, ann (!tttiiens (If London, in h::rc verba, (S.) Quod de:: 

vmis Clvium, nulla prifa fiat, fed perpetue inde effent quieti, anti rahes a .ilLrabers, 
a bfque hoc, tpat tbefe were \Jer own p~oper glXltlS, anti tpat QJe, pab norbing tn rbern, 
but onel~ as <lJ;Jtcutri~ of George Hanger ,ber late Ipusb~ntl, nlllb an ~berment, (\Jar 
tpe [aib Gecrge, fuic Civis, & llber bomo de CiVltate London, (S.) of tp: (!tompaRp of 
~loatb:b:lo~hers; anb fi)e alfo aberretl, quod Civitas Lon. e1t antlqua Clv~tas, 3!nco~£ 
po~atei) bp rbe name of ~a;o~ anb ~ommonaltp: mtpon t~tS ~l~a tbe la'mgs ~ttn~~ 
nEtHlfneral nemurrftl in lLaw,upon wbicb tbe ~are was b~tetlp t\)u;.(5.) ~fr(pants, 
jfrremen (!tttiHns, ann ll:\£fiarltS tn London, bp tbe .Jrbarter of I E. 3. are tllrc~~lf. 
geb of tb~ papmenr of ~~irage. Xl ~ercbant 4I:itiicn, anll jfrtfman of London, \latl 
four ~ttps witt) mIQHIOes arriueb bere in t~e ~o~t of London, two of rbem in ~is 
lIfe time, ann two aftcr pfs l:ltatb; after tbe arribal, anb befo~e tbe unlaDing of r~e 
troo f!fft ~btps,be mabe \)is mltm.ife bia <IE;recutrt;r, anti bpeb; tubo afterwarDs unla: 
bell tbert iYips fo arribfi), in rbe ltfe ttme of bCt Jpu~bnnll, anI) a~ro tpe otper two 
:Bbips w~icb arribeb aftEr bis ileBtp: m:~e [ole qudilon upon tbls nrmurrfr tuas,. 
roperbfr t1Je {lJaIl be tl!fcbargeb from tpe papment of @~trage fo~ tuere illmltnes, o~ 
not, bg fo~ce of ti)e failJ general grant of ntfcbarge of ~~ifage, b~ tbe fattl ~~arter 
of I E. 3. 

9 & 10 Jac. 1[b's (['afe \ras ~ong an!t:eb at tbe ;Sar, in tbc Si:erms of 9 anb 10 J 8C. B. R. 
B. R. &c. Xlnll aftermarbs in Trio. 10] ac. B. R. tbls 4I:aft \nas argueb bp tbe four lubges, 

\npo \tIere tum tllbrtlcn in fJpimOl1, two againft Uno. . 
II Croke J JOice. ~ be qucftion yeff is, <lllQlI~etber ~~frage (\1111l be paib fo~ tbtfe 

ammtnes, o~ not: In anguCtiis pofims fLIm, tnbic\) bJap to incline mp f1Dptnion ; 
bat 3! t~inh, t\mc in tbis fa fe~ 3!utJgrmmt (lugbt to be g:iben-fo~ tpe laing, anll tbat 
~~trage (lugl)t pere to be patn unto bim, fo~ tbere two ~i)ip.G robic~ nib firft lIrribt, 
but efpedaUp {o~ tbe two Iaft ~bips: 3! am of SDpinton, tpat Hoc privilegiLlIIl 
~ plinclpe eoneeftum, tiugpt to be-tahtn ani) conftruetl, benign, largelp anti ampl!, 
anti nor to be reftraiml1, bene meriri C1ves London; tbis 3!mmunitp to be eJtenb! 
en to ~iti~etTs, ~en o~ mlilllolnEn ~itilens, as \nell to tbe onc, as to tbe otber clear: 
II?; C vis utriufque generi" & gratuirum donum Regis, tbis mas to be to 'be crith 
lens (If London, bemg tctins B itarmia-, & regni totius Epitolll{", tbat m;tOllomen are 
not to be f1c1uneb (lut oftI)£ benefit of tbis ~part£r, fo~ tbat tbep lleferbe as well as 
{\l~trs; fo t~at no tltf=abilltp being in tpe mlQRoman, but fbe being iuregra elvis, is 
berp wrll capable of tpis tmmunttp fo~ tbe mImItbow of a ~er(}Jant €ttf1Im, efi CIVIS 

& C1VlUm llb;:ltate dotata,antl QJe {\1aU babe fbe fame Plibilege, as wrlf as bcr )puS': 
banb, as long as fi)e is refiant wif\)in tbe ([tt!', ll)e QJaIl be frre from parment of ta~i: 
fll£e. !all tbis 31 agrfi' : lSut \Jere rella a verificarione, tbat QJe is Civis, faitb, lbat 
fl)e }Jat\) tbcfe ml111Iinrs in anotper rtg}Jt, anb takes a iCrabers (but tbep are nor bona 
fU3 propl i,l, bur t\)at QJe bat~ tvem as Clfrecutrir of ber late Ipusbanb: Xis to tbe 
J»~ttulege bere of tlifcbargr, tbe nifferrnce bull be, wbere rbe gooOs are arracIJeb in 
rbe hfe of tI)e jpusbantJ, ann wbere after bis beatb ; wbere it ts tn bts life ttme, anb 
be 'Orcs tue fame nap, pet.tbe ilDifcparg(11)aU continue; but bere tn t!Jis ~ar, tbe fame 
tuas after bls i)eatp . 

.<alfo te w}Jicb i~ to take benefit of tbis <Ir~lIrter, ougbt not to be inguil inus nee 
:ldventitirs, be ougbt to be Civis refidens, & commoranS incola Civieari!r, anb fo art tb~ 
tno~tJs (If tbe ([barter of $)tfcbarge, mane unto tbem in 1 E. 3. Xlnb tbe j/t'tng ex 
fpec1ali gratia, bib t~en «ra,nt tbis EDifcparge unto rbe c[it!'; anb it appears:, bp Mag .. 

Magna Ch:lr- na Ch~rt~, 7ap. 9· quod CIVJtas London, omnes habeat Llbena(es fLlas 3miqQas1 & COI'-
tA, cap. 9- fuerudlOes 111a:[.s. 

!at rO t~is ~~i rage is an ancient bUfp in tbe ~ro\nn, anb l:lUe unto tbe Jltintr as 
of common UlilJbt , anb ti)e romets. a 10~erogatibe in tbe ~rown, tnct: 
tlrnt unto tpe Bins, as a flower o~ frUIt from tye 1[nr, but not fQ infeparnblp 

f(i~ 
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fn~ (pat be map tnell grant tpis immunttp to m\)om PE wUI. XI awJloman map be a 
i1l:tliicn, but bere QJe IS not an £lDtnner as ft;8 ()Ug\lt to bl:. 

If a ~iti~£n mahes a j(1.l&etgner bls <lEJecuro~; \:oba uniabes tpe ainUl, cJearl~ 
lie ft}all not pabe tpe benefit of rpis tltrcbarg~, fo~ tpat be bere {Jatb tpern in anot\>er 
ri!!\J[, ann tpe P~iragt groms Due to tbe ~ing, bp tbe uniabing: fo tbat a jfo.: 
lfl!!mr fi;aU not pabe tbe benefit of tbis 1'1Ifcparge, no~ pet an <IE~ecuto& of an <IE~e,. 
cutoz.. 

~f tbe Goons of a Itttiitm come to a ,fo;etgner, be is not Civi~. 
31f a jfo~etgner makfS a ~.tttienpts ®~ecuto~, ~e ft)aU not babe tpis p~tt1ilege of 

bi[cbfuge from papment of It'~lrage; fo~ t\Jefe are not bona CivlUm, as tpep ougpt 
1n br, o~ no Difcpargt; fo~ tpat \le tnpicp is fo be quit from papment of ~~tfage , 
nU!lbt to be a ~iri~en,antJ be oUgpt ttl pabt tpe <l£)ooi;Js in pis p&oper, anll not in ano: 
11)£rs rigPt. , .. 

~Oln ttJis ~~iragt at ftrft grew bue" a p{.obable reafon ma~ be tbis; fo~ tbat tbe 
Iaing is to fCONt t~e 1ftarrotn ~llas " anti tb£r~fo~e be is to .,abe of eberl? ~btp , 
winging ten tuns of amtne, one tun; inll if tb.lentl! tuns, o~ abobe, tpen tn 
llabt twn tuns fo~ \JiS· lD~irage; fo rpat tpis is an Jpertl)trarp Jttig\lt tn . tpe 
~romm 

~not\Jer matter fa bere obferbable, tbat fo~merIp, in ancient time, tbe ufual bur:< 
wen of liJtps b.las but ten o~ t\X)tntt' tun, but notu, bp great 3!nnuftr!?, tbep are mane 
inaeef> anO in rbis, tbe great bentgnitp of tbe taint! is to be obferbell, rpat be Qot\J 
nor E~t£nb tbe papment of 10~irage, acco~ning to tpe bigners of tpe ~\ltp, but oneil' to 
babe fmo tuns out of a ~pip, tpougp tbe fame contain fo~tJ? o~ fifC!? tunS, as pere It 
appeareD to be; ann from pence map be gatper£b a gool) cauttcn unto fubifttS, ultra 
debitos hmites & fine~, not 10 £1tenb tpe lllings ~barter anti <I5'{.ant, anb to boe con= 
tl1np unrn tbts, is retribuere malum, pro bono. 

!is to tbe ~barter it Celf, maDe in i E.'3. anb tpe bue conftruttton tbereot', Ji.et:: 
ters ll'atents of tbe Bing ougbr to be conftrutll, fecundum intenti'Onem domini regis, 
& 'non ad deceptionem: ~n1) tbe Bing, quatenus Rex, efl Protector legis terr:r, & quod 
rex legi, lex regi, as Bratton obrerbet\), Rexefl: aoiIl1~ legis, & lex eft anima Regis: Brfllfoffa 
!Letters ~atents,are to be conftrueD benign, fabo~i1blp anll ltberaUp;, anb upon tbe 
true conftruttion of tbis ~\latttr \lere of llifcbarge, is tbe ,matn knot anll llifficult~ 
in t)Jis cafe, pupilla oculi regis Civitas London, ann t~e fame ts caUtll, Camera re-, 
glS;' , ' , 

XIS to,t~e tno~lJ.G oft~is <ltl)arter, (S.) De vinilcivium nulla J)rifa fiat, fed inde per
petue eiIenr qUleci: jptre is Conceffio Regis, anD tnbo be intenllel) to pabe benefit bJ? 
ti)is- imlllunitp; anll ,rpis tuas not Frances Hanger, but George Hanger, De vinis ci-
vwm, &c:. .' .. ' . 

0') j. 'll>ut tlltft' ate t\Je Bines of Ii ([ittiell, anb t~erefo~e no ~~ifiJge to be pail) 
to~ tbein. ' 

,Reep. 3lf none of tbis couIll be benpell , it muft t~ell b£ agrLib to. be fo: l3ut 
thefe ar~ not now tbe ma~ines (If George Hanger, nee vina civium , f~& tbllt George 
Hang~r 1S nor nntn a ~Itr~en; Non vina George Hanger, fo~ tpat ~e!n pulvere dor .. 
mit, anb be patb untlergone tbis ~entence, (S.) Cines es, & in Cinere, &c. mors om
nia folvit, anll noro bebelng lleall, \}e patb no gooi)S, no~ is \If notD a ([:it[itm ; pe WilS 
a <ltittien, but notu fs not, non ell fpirans, non eft inter vivos, & fi non ell, 
ttJen non ell ch'is civiraris London: ~o t\lat \lere is a Double tlirabilft~ iri 
George Hanger;, be barb no gooM, n£ltber is \le a 4i:l£t,en, anD borb tbere 
augbt to toncur,nt:l)er\l\ire, not capable of tbig 3mmunttp; be ,barb goons one" 
Ip inl1\ep~fenrattOtl, in rbe bani:lS of~is ~.recut(ll, tnbic\J ate in 3lutlgement of Jla\ti~ 
bona'rettatoris. 

3!f two ~itiiens babe ilrillUnfS as in 31opnt,rtflancp, tbep conjunEtim & divi~ 
hill , 6)a11 1Jabe tbis ~~ibilege; ot\lerwtfe it is tf p; (lttti~fn anb a ~trang£t pab~ 
IImtne~. 
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~zre ill t\Jis <!tare t\)fs ~~ibilfge notb not ,ntt, but (Jndp quoad George Har:

ger: ~.G ro tbe m!<lI!tfe, fi)e btrt flurp) tpat lYe IS IJbera fa;mlOa & Civis, mml\let\lfl 
fi}e f!Jall babe rpis ~~tbtlege, o~ not, is tpe quefiion. Xis to tbis, fi)e fi}aU not 
\labe r!Jis ifJ~ttJtIege, fo~ bzre QJe batb not anp ijRQatnes; 11)e is CiV1S, but 1l1e bal\) 
not vina dv~urr:; 3lf fiJe ball tbefe tlRailines m jure propno, ,tpen q,e fi)oulll babftbl! 
bEnefit of t\lU.i rmmumtp: Jaut bere QJe palp tpere BLnes In tbe rlgbt of anot\ler 
in Jure mariti, anll tbenfo~e fi)e il)aU not babe tbe benefit (If tbts tltfc\)arge. £llf~ 
tbe Ja~l1gs grants ()u~bt to babe fucb a ~o'nnrutttOtT~ as not· t.o e;rtenn unto a rtp~e= 

II E'3. Filz. fentatltJe perfon; ann,to t\)15 purpore IS fbe ([:afe In 11 E. 3. Faz. tit. Executors, 
dc. Execut. placico 77' 3\f a Guardian in ~(Jcage batb a imarD, makes bts (jfJecuto~s anll nus, 
placito 77. Ibep tlO rep~Efent bis perron, as to tbe gnobs, but not to pabe t~e aJil1IarnO)ip ; [0 bere 

in tpis <[afe fr~nces Hanger tlotb rep~efent tpe perron of~er 'usbanll ani) SU::eCat~ 
ilS to t~e gootls, to "babe tpern, but not as to fpe p~ibiIege of tbts 3lmmuntrp aNi) !!Dtf: 
q,arge, gibm unto bim bJ? tbhl (Jtbarter ;, but tfJts benefit ll{)tp nndE rebounb to 
Cud) a one, wbo t5 om[Ji foli & femper CIVJ, aub fuep a perron is ondJ? to mia! tjJe 
fame·. 

Xlnotber matter is btrJ? matertal tn tbls €are, (S.) it~e ttmt b:lpen tbis It'~iragt 
becomrs to be Due to tbe Bing, tpis is bert? matertal, fo~ tbat if it be agreeD, rval ttJe 
fame groms tlUe upon rbe l!Tribal of tpe ~pfp; tpen fo~ tbe firft, no ~~trage is to be 
pall), bfcaute tbel> arribeb in tbe bfe ttm1: of George; but fo~ tbe otbEr tWo, ~~i: 
fage is to be patll, fo~ tpat t\lep arrtben nuo ~onetbs afrer bis neat\) : 15ut as to tbe 
certain Ifme wpm 1\>is tlUtp brutns, t!Je tno~tlS of tbe taeco~n are tn tbis manner (S.) 
de qualibet navi, important vina &. difonerant inrle, fo t~at bp tpc unlabing [\lis lD~t= 
rage gro\l}6 tlue. 

Trio. s. Jac. Trinity 5 Jac. B. R. in Kennicot anb Bogens cltaf£', t~is was agrlil'J, tbat ~~f= 
B. R. &c. fage fs noHme to tbe Bing, untill tbe Jl)ulk be b~oken open: 3If~is<IEJtcuto~ '1f)aU 

babe tbis btn£fit of bifcbarge, t1Jtre tnouln be a manjf~lt inconbenience bp tbis, 
f'o~ jf be batb no 4E:~etut(l~S, tben t~ t1D~tlina11? to babe tills, be bdng b~ t~e 1Labl 
in tbe place of an QE~ecut8~; anti fo of an QE~uro~ of an <lE~ecut(J~, being an C!,r= 
ttut{)~ of tbe fir11 man, as appears bl! 19 H. 8. an~ fo in inlbit & infin,tum, & 
incertum, albJaps in Jege reprobatu.r, anb ro it fi)aU be in grants of tbt lafng, & 
in ·cafu conceHioDls regis, conceffionis caufa is to be tonfitJeretJ. 5:be tltfq,llfge 
bere was granteb, in r£garb of tbe grtatburtbrn anll [rabel of clttmens ~~rCbants , 
anb fo~ to entourage tbem to ~ertbantliier: llS'ut George Hanger, now non 
habet onu!;, anb t}Jerefo~e not to yabe tpe benefit, {If btn:parge fo~ t»efe 
goons. 

Magna Char- 3lf tbe 'atalttnrs tn tpe£c ~bips \nere nibtlletl in a Rationabileyarte b?norum '. tPt~ 
ta,cap.2I. f!JaU not babe tpe bwefit of tbfs nifcpllrge ; Magna Charta, cap}[~. ~ I. 10 caru FflviIe

gii. Nulla careaa dominica, alicujus perfona: EcclefiaHtca, vel mlhus, vel alicujusdo
mini per ballivos nofiros capiatur, &c~ 3lffucb Cf perron fo p~tb!legEn bits, t\lis p~t. 
b£lege fi)aU no,r eJtentl to bis <lEJecuto~9, fo~ tbat, as to tbere p€r[onal p~i1JilegEB, 
t'\l~ ®~eruro~ nart) nor rep~efent bis m:.fftato~, but oneip quoad. ~is 4DoolJs, fo~ t(J 
babe t\J£ .<anmtndtratlon of tbem ; :PEt it mun be Bgnrn, !bBt tbl:6 ~barttr olilgpt ro 
~abe as ample aub bEneficial conllruttton, f~tl)e ([ittiens of London, as map be; 
pet be tnbicb is to pabe b£n£fit ann anbantage of tl,Jis, ougyt to be io!egre Civls,anb 

4 H. 6. an 'intrrt <!tittien, as it b:los atljutlqell in 4 H. 6. tn ont ~nowls ~afe a ~tti~m, anti 
Knowil Cafe. jfnr <!E>~octr of London, remobtll bIs boutl)oID, cum pClnOls, ann nil) brotH at Brifiow, 

bur per hept lJis ~bop tn London, anb be ban a ~bip lanen witb ~tnes, tnbiob bJas 
unl'allen in tbe ~o~t of Loncon, anll wouin babe bab tbebeneftt of tbts €pllrter of 
~irtbarg.e of It'~trilge, but it was rulell againft \:lim, fo~ tbat be was not ruei) a (}ti:: 
Uiet1 as bJas capable of tbts bifcba:rge, fo~ tbat be oug\H to be Civis in cola commo
rans. 

14 H. 6, ~ p~ttJafe ~tt of ~arltament: <!tompfaint b:las maDe, tvat tpe J1.o~b 
B!9ajo~ of London tnouIl:J ma&~ ~trangers ~tttiens: 31t was tbere DeclareD, t\)at 

ibis 
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tpia benefit, t£1 be btftpargeb from papment of ~~ifage)bto not e~tenn unro fur" ~t= 
tl~ens as mere dotal i, maOe jfrlr, but unto tpore <1titbens oneip wptcp ar~ CGmmc
rant incolam, anti feriant wtrbtn tpe Ill:trp; pere tbe Plea la, tbat fpe Btfe, ,t;e 
~denbanr, elt &. hut hbera fiemina, but -not Civis, ann t~ere:o~e ib~~leCl not 
goon. ' 

3In43 Eliz. a p~ttmte mtpo~r, one Szch~verits ~are, ~btp toe~t tlnt ~atlers of 4~ Eli?~. Sa
jfamtltes, but t~fP ball taken cn::pambers In tpe<lI:u~, anI) were jfrremen, ano fub: cbevm!s cafe, 
;ect to [cor nnb lor, 'eft fpe!? coulO n(Jt~abe tpe benefit of tpis hnrmHur~, fo~ tyar tbe~ 
wete not in cola. . 

3\f a <1tttt,en of London llotp 9jgercpanbiie toity anotpel', \n fi)aU not ~ue tbe 
'Llenefit of (biS bifclJarge. 

31f tpe Bing grant (0 one all ~merdaments) ~e ft)aU not \laue !a op al , f4:nerda= 
ments, fo~ t1)e taings grants oUKbr to \labe a fabo~able tonllru~ion. . 

i(.~is <1tafe now \ler~ in queftton, eft calUS omiffus & ceffantt! caura (George Mm
ger rbe ~dtato~ being lJeatJ) cetfabic & effe6t us, (S.) ~~e bifc\)argt of pa!mtrtt of 
l»~trtlge; but if t~t bulk of tbe ~I)lp \tIas openeo befo~e I)ls b2iltp, l)1s Ql:;r£cuto~s 
afrertoarbs map weU take anb carrp tbe Blne lDitbnut fbe Plfpmcnr of If:J~ira;Jt fO~ 
tbt Came, becaufe t~e [arne b.la.8oncfbtrc~afgeb bI' t~e opening,tn tbe ltfa hme (iftbe 
1itdtato~ ; fo~ no ta~irage is nue befo~e t!>e bulk of [pe ~!>tp be ~oken open, ann rpen 
tpe fame is bue. 

~\lfs ~~tbt1ege of tmmuntrp is \Jere knit to tpe perfon (If tV!! m:et1aro~,' & mori~ 
tur cum per[ona, anll llO\l) tbefe mines are notbola Civium, anll George Hangelr fbe 
s:£ftato~, non eA: CiYis, fed nunc eft monu'us, anb t\l£fe, mUmmes lI~e not \lts goons; 
fo~ as one toell obferbet\t, toucping tbe btrpofition of goolls bp one, 

Da (Uti, dum cua funt, poU mortem tunc tua non funt. 

SInb our Zncefto~s bib not make fo large a <1tonftruttion of tbis 4C\tarttrof tbe 
Bing, being ma'tJe (.ivibus London g£1leraUp, as to f1tenb t'l)f fame to go unto eber~ 
C\tlti~en, but \>e ougbt to be rueb a: ~tti,en, \tIbo is elVis, to aU pwrpofes anb tnttt1ts1 

ot\>trtDift be is not to \labe anl? benefit of tpis blrcbarge from pa~ment of ~~tfilgf; 
anll tbe Came is not to be e~tenll£b unto a rep~efenrattbe perron. 

~nll fo tbts c~fe bere, being cafus omiffus, tbe 3Def'entJant is not bp tb18 C::par= 
ter to be bifc"argeb from papment (If jgl~tfage fo~ rbefe _tiffS, but ougbt to pap 
tbt fame; anb fo up(ln lbe wboie matrer, 3!Ubgement ougpt to be giben fo~ t\>e 
ru~ · 

VVilliams Jufticl'. mtpon tuee1Pofttion of t~~s dtbarter of Dtfc\Jarg~ (If iL"~irdge, 
granten IE. 3. to lbe €irp of Londooi Frances Hanger t\le )IDefenDanf, Ougpt to be 
llt(cbafgeO fro lit tbe papment of ~l-trage. fo& t\)efe mmttnes. 

3In 5 E.,. anll'6 E. 3· tuts marter as toucbtng ~~tfage is largeip argueD, betbJrel1 S E.,. 6 E.,; 
t\>etlinganll tbe l5t6)op of York; toitlJout allqudUott tbe !!ling map well grant a= 
lUap tbis 3!mmunitp anO l.ltfcbar~£ (If ~~tragg; anll fo it ia of anotber 31nverttanct, 
as 1l.Icenfes fo& i!Lranfpo~tatton, wttt)out papment of 4Cufiom. as appears bp ,0 H. 
8. Dyer, fo1. ~H· placito 22 ~ 23, 24· anll 34 H. 8. Dyer, lO1. 52. plaCItO I. JLtc&nfe H B D 
fo~ carrl?inl! of ];ell=mettle out of rbe 1&eal"" 21 E. 4. £)1.7. I:pe minI! grants un= f~. 43: 8c~.er, 
to tbe .aj{J~ (If NorNlch, to be 3nco~po~areb bp tl)e ~ame ot CivbJ.;s, anll rbis II . 
gOOb jf&ame flf 3!nco~po~ation, 7 E. 4. fol. 14. tpe Wng grants prOJis hom:mbus 1E·4.£of,14· 
Ville de Dale, ann rpis a goob ,:@eune of ~&po&iltton; anb fo bere tn tbfs ~afe, t1)e 
nrant of bffc~arge from pa! Inent of ~~tftl~e, betng mafle civlbas lo,ldon, is 
goob. 

stbe Uing map ~rant ahlap ~is 3!nperitance, as 9Cnres lJ~ 1UIfiagrs, 21 E. 4. 2l E+ f. 4~ 
fot 45,48. m:be Btn~ map grant unto one to be llifcbargen from tue papmrnt of 48• 
![a~es, ~ubU'OtelJ ftnb jftfrre~s; ano fo be ma!? grant unto ont, tbnt be C)aU nor 
be c\largtfl wily t~e 4rollettlon of i:ptl,)es, 39 E. 3. fo!' 3S· toucptng rpe amgs 39 E. ,.f H. 

!lfants 1 
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Coke S pars, q5~ants ; anti Coke spars, fol. 107' tn ~ir Henry ConHables ~are; one p~frcrtb£s 
fol. 101· Sec. to J)abe mopal jft6,}es, as .pales, ~(l~PtS; fo t~j.s ~Jant,as It is PEre malle, is 

gOOtl. ' 
3!~ is, ~ert confdfeD, tpat t~,e lpu&l1anb nf t~e ID)efenllan; blas a jfrreman, anb 

a ~ttr~en of London, at t~e tlme ,Of tpe latltng of tpe ~prp5, anb, bibers prars 
befo~e ~e ~all t~efe goo1)S , fo t~at ~e mas a perron tutU capable, of tllis immu= 
~~ . 

~s to tpe time tn~en t~is ll'~ifi1gt is 1)ue unto tbe laing, tbe fame ts bue as- foon 
liS tbe ~btp comes on [be jfiarro\n ~eas; bere is tbe inceptton anti p~ogr£1frnn of 
lbisilut~, but tpe confu~~ation of it, ,is \n~en tbe bulk of [pe ~lUp is b&olien open; 
Breck IS tlue tllben tPIS IS caft anti left on tbe llanO bp tpe ~ea, ann r(J feiieb; fQ 
p~frage is tlue \nben laiD on tbe groantl; , . '. . 

3!n t~ts ~are no il'~tfage \nas t&n tlue, quia bona Civiu1n: Londol1~ is tpe ~vat'Jl& 
bet of tbe Bing, to ruppl~ "tqJ bltrb.ruppo~r, bl~en ~e ftanDB in nffb cf it. _ , 

I:be.~arro\D ~eas ure pa~C£l of tJJe faUegianceof tlJe !ltng, be is to r(oure tf;tm, 
anll to 1)efentl bill S1Ptrc~ants 10 tll,em, fo~' [beir Cafer. conDuit: 3!t appearsbp 6R. 3. 

6 R. 3. Fitz. Fit'z. tiro ProteCtion, placito 46• anti b~ Britton, cap. 33. ilbar tpe ~arrO\D ~eas 
tit. &c. are parcel of tbe 911egianee oft~e Jl\:i~g, aOO parcel of tbe ~roltm of Ergland ; fo 

tpat no ta~trage \Das 1)ne unto t~e, JiUng of tpe <l5oo:Os of George Hanget, 1ft ~im 
go ,tnbttbtr be \DiU. , 

3!f anp J!'~tfage be bue to tpe tatng, it muft tptn commence to be a butp, p~ef£ntl!? 
upon tbe loatling, but not papAble untill cbe unlaDing of tile !7'btp: jfo~ afttrit 
comes into' tpe ~o~t \)ere, flO It'~irilge is bue bp tpis comtng (If tbe ~bi~ intO' t~'e 
Wo~t, foi ~e map, if be will, go to anotber lDo~J; as it balb blrn alliubgri); ,but if 
~e b~eak tpe )Sulk of t~e 1l71}lp bErt to unloaD, tpe ta&ifage is bue to be paiD. 

:zE. 3' f. ,. 2. E.3. fol. 7' I:ouclling tpe llthlgS 4Lparrer, anb mbat confiruttton ts to be 
~~k~ 6 pars, matle of tpe Bings <l5'~ants; anll 6 pars, fo1: 6. in ~it Jobn MaIms drafe, tbe 
• • c. mfngse~aqts ougf;t to babe a bert' benefie~al (onfiruttiol1, ann tbis fo~ rbe ~ono& 

of tbe Bing, ani) fo~ tbe relief of \Jis ~ubJetts, anb n.ot to babe anp firitt 0& ~tt£'= 
fal 4tonftruttfon malle tn Cubberfion of bis <I5~ants; fo bert in tbis ~afe l\l£tc 
oug\Jt to be as fabo~able anll 'onQurable a (Jtonfirutti.on matle lIf t~ts grant as 
map be. 

31 agr££' tpe (!tafe rememb~tl) (If a jfo~eigner, tpat,pe lVafl not pabe tbe benefit of 
t~is bffc\Jarge fo; pis <SOOtls. ' -

31f it b,e pere l1~manl)eb ttllJofe <lP.(Jo~st~ere al'~;; dear!!, tpep are tpe <Sootls ,of 
George Hanger, Nuper defuncti. . _ 

Obj. ~s to tpt SDbjettion mUlltof frauD, 3!f tp!S~~fp comes in ten pears after ,,' 
nD fueb matter appears to be tn tPe. ~areJ 'nettJ)erJs .tt to be Oifputell, w~et'tler « 

46 1'3· f. 13- 1IIlmloman map be a (Jtitt1en: 3!t aPP.larS bI? 4t> E. 3. f. 13. tbat be.is a (Jtitif£n .\1)11l"
is Commoranr, anb an 31nbabttaqt,1~mil fubjett to Pill' fcor anlll(1t: If. ~e O\nen itl 

s H.1. f. 10. anotper place, be ~an not be frw ;, ~p 5 a. 7. f.JO. a (Jti~ien a.nb 'frreman of Loo"!' 
don, map bp tbe ([ufrom tlebire Ji.anll In .o~tmaln; anll \nttb tprs agrlis 28' & 29 H. 

aUb9 H.8. 8. Dyer, f.". placiro n. '., . . 
Sec. 'ere eire tbe <Il1{)Ons .of George Hanger tbe !tefiato&.; fQ~ if an ~tt..iou be b~(Jugbt 

againfi an <lEreCLtto~,antl ruiell againfi b~U1,if be 110 not plrat! a falre J!'iea:, tb e 31ubge~ 
33 H. 6. mEnt ~aii be De bonis Tellat9rist all appears bp 33 H.6. anb l4 H. 6. f •• 22,23. anb 
34 H.6. £'22. bl? manp J500hs ; Co is tpe ltommonJl.abJ, ann ~ommo~ la'eafoJ.l makes rt)e JLaw , 
23· E £ trlblcb futJpIles aU· bp 10 E. 4. f. 1. 3!f an ®rec.uto~ gtuZS Oml11a bona &: CacJlIa 
10 • 4' • I. fua, clenri!' bp tbis g~ant, t\le <Il1ootls tllplcb be batb as ®recuto~, f1)nll not paf:J, n~t· 

tber fi)aU fuc~ $oollS be fo~fetteb bp bis mItlarp; nnb fD ts 33 H. 6. f. '3 I. 2 I E • .:fJ. 
~3 H.6.fol. f·5 0 • anil 10 E. 4. f. 1. . . 
3'1. Sec. 3!f <llJfcutO&S babe a furplnfa«ttlf tile <$OOf:\s oftbe tleal:;, therf ougbt to be trfl=' 
. plopfb in pious un.fes, ann rbep of tpere to renner an account totbe 9D~ntnarr., as 

10 H. 7· appears bp 10 H. 7. ann 16 H.7. fo t~at it ts clear tpat rpe itlttl notp flot accounf! 
19H.1' ~r 
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of tp£fe gootls in tP~ panns of (J];1ecuto~1l, a~ of tb~ir oOOn p~(lper goons, but as 
t~e goons of tpe iteftato&; anO as to tpe tllftrlbutlOn in @tous mires, anll 'belr 
renDering of an account, SDocto~ Bennet blltb put tbts berp latel~ in ure, anb 
~lltv caUell fome to rcutler an account, b!? 2 IE. 4. t: 50. 3f an C!;recuto~ be 21 £.4'£' $.0-
SDut:lawell '. ~e 6)a11 no~ fo~fett rvefe .!l~otlS wbicb be barb as <lErecuro~, nettber 
(aU be tlebife rbem b/? ptS aRmltU, fo~ brs bebtfe l1)aU oneip go to fucp gooOS OObtcp 
be batb in \>111: omn .p~oper latg\)t, anO not unto rncp gootls topicb be bat\) as <I1:1e: 
curo~. . . 

,ere in tpts ([:afe, tpete Bines are tpe gootls (If tpe: =n:eftllto~, ann not of tpe 
efecuto~. 

31f a jfoz.eigner b&in~s a ~btp faben mit\) Bines into tbe )g'o&t of London, anll 
tpen mahes a: ~itt~en pis ®~~cuto~, anti otes, be fi)a~l not \)abe t~e.~emfit of tbis 3!1t1: 
munitE from pBEment of 10~·[rtige faz. tpefe mlmltnes, fo~ tpat tbrfe are not bona civi~ 
urn. 

]pete t~e Bing ~atb ftreb George H~nger from tpe paEment (If lD~ifilge f(J~ pis 
m1<I1lims; tpete is a great llifference betwlI'n tbe 4Cafe of one OOpo oug~t to paI? 19~t: 
.[agr, anti (If one tDpo ougur not to pa~ tbe fame; wbefl: it is in tbe cltafe of one 
\.nuo ougpt not to pap ~~tragf, /Jull be illes, no P&lfage fi)all be paib fo~ bts anmtnes. 
tuPlc\) were bifcpargell of p~trage tn bis life Hme, as pere in tpts 4Cafe t~t mlillltnrs 
of G~orge Hanser were, anb tbErt is no p~diDtnt to be fi)eweb to tpe contrarp; 
pere rpep are bis gootls tn tbe 3incpoa~ion, p~ol!relTion, anll perfection Dr tbis tlut~ 
Elf i0~tfage. jfo~ ftrft, be/loatls li)em into tpe ~~tps. ~ec(Jntll!',. be comes 
OOitp tpem cpon tbe ~arrow ~ell1T. ~nll t~trnlp, tbe}? arribe bert tn tbt ~o~t in 
pis life It nr, fo t\)at tpefe are pl·s gooM, anti pls <lErecuro~ fo~ tbefe g1tOtJ9 of tbe 
1iCefiato~, ougbt to babt tpe fame benefit, as to tbls tlifcparge of ~~iflge, as tpe 
~enata~ bimfdf migbt pabe pab ; fo~ tpe <lfHcuto~ cannot fo~feit rpere, neitpu fo~ 
mltlarp r o~ B:reafon, anti fo no j!)~ifage ougbt tn be paiO fo& rbeft mlcratnes, being 
tpe goo'Os of George Har.ger, b:l~o was lltrc~argen from pa~ment of i0~tfage, fo~ 
1)lg mumtms b~ougbt tn: ~nn fO tn tP1S ~(lre 31ubgement oug~t to be gtuen fo~ t~e 
~£fen13ant. 

Yelver on JuGice. 3ln tbts ([:afe France5 Han~er tpe ilOefer.tlant, ougpt to be tJif= 
c\>argen fron t\)e papmmt of If:l~iCage fo~ tpeCc: awllines. 

31n tpis 4Cafe, rye Q!?~ant of lilmg E .. 3. to a ~tttitn of London., tsonelp to \1e cOIi: 
fi'OereO of. 

iLbe atallfnes bere, are fbe p~op£r goons of t\)e ~enato~, pc loabs tbem as ~is 
goobS, anb iben ~e waS a ~ttfitn ann a jfrreman of Lundon, anll a perron toell ,a~ 
pable of tbis blfcbarge : tpep are ofneceffirp eitprr tbe gooDs of George Hanger t~g 
i:.efiato&, o~ of tl)e (JEHcuto~; not of rpe (jf1eCUto~, ergo, of George Hanger; no 
t\)ttb perron can claIm tbem as pis gooDs, anb fo tbe JLaOO ace'ounts of tbem ; tbeI? 
toere once bis gooOg, ann "onr can Omp fbis to be fo: atmlbat teafon is tbere tberes 

fOl-e tpat t~ep fi)oultl not fitll be accountell to be bis goo'Os, 1)e ~atJing ma'Oe no blfpo>: 
firion of tb em; anI) t1)e QE~ecuto& brre, anti fo in aU ([a frs, i:Jotlj replefent tbe perron 
of bis ~dtato~, ann tbts ss well to all manner of cbarges, as btfCl)arges, anll fo is 
4S E.;. fol. 17· plaCito 4· &47 E. ,.to!. 23· & 10 E.4. foJ. I. tbe<IE.£ecuto~bat\) 4~~·,·f.I1· 
one'p tbe potretrion, tpe ~opertp rematns tn tpe 1[eftato~, anb fo t\Je JLaOO accounts placHo 4· liCe. 

tpereef. " 
31f tbe ~ebtoz. makes t\lt. i!Debta' bls ®recwt(J~, pere tbt p~opertp of to mucb· 

all rl)e ilOebt amounts unto, IS p&Efentip cbangeb in JLaw, anb a Dtfc~arge f(j~ Co 
mucb, tnbttp be map retain. to paR btmfelf; anti fo ts Woodward anll Darcies 
~are, Plowdens Cornmentarte~, fol. 184, 185' anti tpe reaton of tbis is, fo~ tbat P!o."dens 
it il)aU be mo~e fo~ tpe benefit an'O auai! of fbe iIDibto~, tbat biS iIDebrs l1)outb be ~ommenta~ 
paitl tpen 9tbrrwl fe; but ot1)erootre it is bJ1)ere it il)aU be P~~juDtdal untn bim, tbne rlel,81:c. 
no fue\) cbange o~ alteration 1l)aU be, as OOpere a Soman 4I:Jecutrtr takes a ~us~ 
bani), ~e t\Jall not \)a\1e t\)efe <!l?O(l~s) but bis Blfe \n\)o is <lf~ecutri~ find! ~abe tbem, 

ant) 
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H H.6. £'3" ann [0 is 33 H. 6. f.3 1• anb 21 H. 7. f·2.9. \nbfcb p~ObfS, tpat tp~ QE~Fcuto~ batp 
&c. no p~operrp in t\)e faIn gO(li;:S, fo& if fi)e pab, tben aU fi)oultJ be gtben to tpe ~us= 

bani), bp pts 3!nter:mllrrragc rotrp per. " 
Jf an (f~ecuto~ grants omnia bona fua, tye goobs hlprcb ye yatb as eJecuto~ '00 

go FI. 6, f. 3' not pars, as b£fo~e aPPfarE:tp, ann bp 30 H. 6. fo1. 3. tpe JLo~b map ftt?c tye goctls 
Df pis QIhUatn, but be cannot relit on fury gootlS wbtcb be yary all QErecuto~, anb if 

) 8 H. 9. f. . ye Ooty, an !attfon of !iCrefpafs He!b again,a blm, bp 18 H. 6. f. 4. anb fa it pI,ainl!? 
4 appearf, tpar no p~opertl' tn tpe gootls, is tn tbC <!Erecuto~, but be batb tpem In tpc 

20 H. 7. f.). rtgpt ~f rpf £[efiato~, anll [0 is 20 H. 7. fol. 5· anb We1kdens ~are tn tpc Com-
Bee. me!ltarJe~, .01. 520. 

1lt\Je firft commencement of a tying, if manp times in lLnw to be rfgarbeb, as liP' 
Dame Half!'1 pears bl' manp arafrs P,ut t~ t\J1s purpof~ ; in ®ame ,Hales .~are, tn tpe Commenta .. 
Cafe &e. nes, fol.260. fo bere In tbls <!tafe, tbe ftrft ~ct tlone bp George Hanger, is to be re-

) gartwb, (S.) tpe lantng of tbe iirelltms bl' ~tm in tpe ~ytpg, ye being tbm a 4tirilen 
anll jfrreman of Londo. l

, anll t\>en tpep mere bis gootls, anb noro tpe p~oprrtp tn tvefe 
gO()l)s is not aIterd) lip bis tleatb ; but tpefe f1Jall be fcreb anb tltfcpargeb from tpt 
papmrnt of F&rrage, in tpe bantls of tbe SIDefenbgnt, bts <lE1ecutrir; anb if ~e ban 
not matie an @,(eI:uto~, ret ryel' lYoulb be Difey argeb from ~~irage, in tpe banbs of 
rue 9D~l)inarp, pe rl!p~efEntfng tye perron of tye CIE'recuto~, anll fo it fi)oulb b£ tn tbe 
~are of an 9bmtnrllrato~ ; anb fo upon t\)e tnbole matter, no ~&irage is to be patb 
to fpe Iatng fo~ tpefe mItms, tbep being bona Civium; anti fo witbin tpc 4tparter of 
ilt fcparge (If ~~jfage, anll t~erefo~e .3!utlgement (Jugbt to be gtben fo~ tpe SDe~ 
f,nbant. 

2. 

6. 

Flemmir& chief JuAice. 3[n tpis ~are t~e ~efenl)ant is not to be tJifep8rgeb, but 
(lugpt to pap It'~ifage fo~ tbefe aHmltnes, tbe Din« pabing tpis W~ifage bp \)tS J!'~e: 
rog~tifJe. 

£\)e gJJ.uefiion, \Jere is, mHlllpttyer tbis tltrc~arge lYaIl go onrlp to a <liltil£n, o~ 
lYali be rJten~ell alro to ~ts <lErecuto~. . 

Firit, It is bEre to be confiber£ll tI)e nature of jgl~trage. 
Secondly, :Jro \nbom tb15 is Oue to be patO. 
Thirdly, )Sp tnbom to be paiO. 
Fourthly, ~t \U~at time to be pai!). 
31n rye nc~t. place, confilleration is to be yatl of t~e ~,I£(I i~ )Bar: anb tYis bot~ 

conu ft of tpc talt1gs grant on tmmumtp, (s.) Q:.od de VIOlS C1VllAll1, nulla prifa tiat, 
fed inde effer t quieti. 

3ln tbe ne~t plact it is to be confiOerEJ), ~petper tpts pete be a perronall:lireparge, 
o~ common, o~ min, in rbe perronalrp anb reaIt~. ' 
~nn lamp, tpe courfe of tb~re mHm:o~bs of tbis ~~jtJiIege, is to be conubereb, to~ 

get\1er, wHy fYC r;rtmt of rye \uo~M ofbtrc!larg~, anb to tuyat perfons tyis ij)aU e~~ 
tenb. 

3It is to be obferbe!) fo~ a UHlle, Q:od privilegium ert ber:eficium, perfo:u!e, & ex
tinguitur cum p~rfona. 
~pe ~ucfiion tbrn bJifl be,.Qllallpetyer tpe iiDefenbant yere fi)aU pnbe ant' benefit 

of tpis perfonal F&ibiltge granteb unto tpe JIellato~, o~ not. 
I. m:..bls ~~tfage is;1 i!iopaI {tl~er~gatftJf, anb tlUr, time out of mfntle, unto t~e 

([roron as an mCibfnr, but pet not=rnfeparable, anb t~e fame but fo~ 11)e Brngs 
p~obrfion, (S:) to \Jabe of etJer~ ~pip of ttnentp tuns of mtmIrne, one tun befo~e tlJe 
~afi, anti tP~ ~tb£r bepintJ tbe ~aft, anb tbis to be llelibercb unto tve ~tngs ~f: 
fieers anb S@tntfiecs; anb fo~ rvrs purpore ye patb bls SDfficer, ClpiraIis pincerna 
big c~i£fl5utler, unto wpom tpefe mIO'ainfs are to be beltbereO. ' 

2.. ~\J:s Ja~irage is onEll' but fo~ craO'afneg, anb patp its llenomination a J.8~irer of 
raking, becaufe fbe fame is to be taken bp tpc laings 9Dfficers. ' 

g. llben ~f ~pat perCons tbls 10~lrage is to be l1eml'mbeb: !as to tbIs, it is ber!? 
dearltJJat tJJIS (5 a @~erogatlbe tJurp,tnbtcp tpe l!lrng i! to pabe (If aU pis ~ub;tcts, 

anD 
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antl'of Gatnmgers, bl\lO bting ~~ips laDen bltr~ 6ines into. pis lDo~ts, anb ttere 
Mnlatle t~e fame; anl) no pHron is efemptel) from tpis, t~e farne being to be taken 
fo~ tpe lltil1gs p~obifron) anI) to \lis ufe; ann at fpe begtnotng, tpere was nOlle frl£ 
from t\)i& pal?mcnt~ .-

4. m:\)cn as to tpe time blpen tpis ~~irllge firft grohls, anb becomes to be a butp 
to r\Je llltng: !as to t~f:i, wilpou! all quefiion, tpe littog par~ no rilIPc at all to pabt 
:F~tfage, \nben t\le ~\lip is beponl) fSea, no~ pet tupen tpc ~ptp is upon anp part of 
tpC ~eas, as tf fbe fame be upon tpe ~arro\tl {aeas, in coming fo~ Eng~nd, no~ 
\nben tpe ;a~tp tometb tnto tpe 10o~t: )Sut oneip \Dum tpe intention of tpc flPnmet 
of tpe ~pfp appears, rpat pe will tbere unlal)e; anll tbts is to appear bp tbe b~eak: 
tng up of tbe )l)ulk of tpe ~ptp, o~ bp pis agrlfment fo~ tpe 4tuftom, anb tpis en" 
treO in fpe Jtuttom book, at t!Jis time oneil', anI) not befo~e fs p~ifage nue unto tpe 
:!l\lng : Qlnll to fap tpat tbis is not llue befo~e tpe .§Jblp be unIanel), tbis cannot be fo, 
fo~ tben ye cannot ~abe as pe ougbt to pabe, (s. ) flPne tun befo~e t~e .(lIt, anb ano .. 
rper be1)inl) tbe ~all; but \D~en it IS certainl!? kno\Dn tpat pe Intenbs fo~ to unla~e 
tbere, tpen P6EftntlP ~~trage IS tlue to be pail) antJ taken, but not befo~e, fo t~at t~t 
ttme oftpis nurp is berp material. 

Portus , II locLls IIldufus, anb tpat fo~ fafetp from ~pratrg, anb tpc flling is at t\l~ 
(\large of tpis, aoll i0o~ts are as t~e gates of tpe Dtngtlom, anI) none IS ~\Dner (If 
tpem but tbe Jlttng onelp. 

3!t \Jatb brenobjetteb, tpat it is material to be confil)ereb, \Dpen ]~~irage is bue: , 
anb ropen not: )j)nt it is to be cbiEtlp conlinrreb, \tlben t\1'is is bue as a tPlng tn tpe 
4tromn, anI) tpiS is not Co Oue, bEfo~e tpe ~bip comes fnto tpt ~O~t; anI) tbis is 
tpm but from aU, if tpe!? pabe not tpeir tmmuntrp, fo~ t~e Ding map bi(cbarge tf 
\Je \DIll, \llbole~ttiEs anb ~o~po~ations from tJ)e papment of tpis,but pet t\lis oug\>t 
to be bp pts ~~ant. 

ipe wpic~ rahes II jfr£dlom, anb ro moulb be bp tpts bifcpargeb from tpis pap: 
ment, augur to b~tng blmfelf \tlitbtn tpe compafs of babiRg benefit bp tpis grant; 
(0 it is In cafe ora lk'~ercrtptton, an\) tbis 1s to be lain as a fure grountJ, fo~ pe ougbr 
to be fue\] a perfon as map \)abe benefit of tbts: ~nn tpis is tl)e berp point btn noto 
in quefiton, as t(lucping rbe 'Oift\)arge of tbe papment of P~i(ale, upon rIJis <a;~ant 
tbull matle unro tpc staajo~ anI) <ltommonalt~ of London, anQ tbdr ~ucce{fo~s; tpls 
)SoOp of tbe IlCttp 1s ;opntll to tpe <a;~ant, anb l'et 1I 'l5obp 180lttick cannot batle. be
mfit of tprs, fo~ tbis WaS not tpe intentton of t1)e <!5~ant, but tbat tbis \Das to be 
to.tp~m tn fucrellion; anb tbe perrons wplcp \Dere to babe benefit of rpls, are perro: 
l1al anti angular, fo tpat bere is 1I mrer ptrfonal ll'~ibUege grantel:J. 

stp.e ~afe r£memb~en of 2 I E. 4. f. 7. ~ <!5~allt maOe unto tpe .n:(J~po~atton of' i I E. 4- r.t. 
N orlVlch,of an tmmunrtp tbat tbe <ltfti1EnS ll)otdl) not ferbe of 31urles, be ougbt to 
to be fingJlaris civi q

, anll a Qpember of tbe 4titp; tpere tbe <a;~ant \t)as maDe to tbe 
clto~po~ation,but tbe perrons fingularJl' took bmefit of t\)la : ~nll tn furb ([afes,none 
but ~ilhens are to \)abe anp benefit offucp an immunitl'. 

"be \no~bS of tbe <!D~ant bere, art, pro meliorat Ole civiratis, anb ro~ tbe abbance~ 
ment of tpe !F>ono~ anI) cibll aDffices of t\Je 4tftp; tpis tbe grounb of tbe l!Ungs 
clP~ant. 

I:pe €afe of Briflow, i114 H.6. rememb~eb, \n~ere a .ercbant <ltW,en rrmo: 4 H. 6. Sec. 
betl pis "ouQJoltl to BrdtolV, but per kept a ~bop in London, but couln not ~abe 
tpe benefit of t~is Oifrbarge; anO fo rbe ~are rememb~eb in 43 Eli1. Sa,heverils 43 Eliz. Bee. 
c1tafe, wbo \Daa a ~irI?en \.tJirbrn tpe €itp, anti to bear Civilia Be publica on eta • 
pet pe blaB nor a partp tnitbin t\)e intentton oftbe ClB'~Hnr, to babt benefit of tbts Off: 
cbarg",l)c WEiS in cola; bur tbis\:11as but domiciliurn, be onelp tooh I1tbamber9, 
antl remobel) , ann fo CEIme ann nib iltrafftc~; it 'ttlas atljutlgrl), tbat ~e Was not 
1nitlJin the intentton of t\)E <lf5~ant, to be t1tfcbargeb of {D~ifagr, pet ~e b:J1l13 a aLW-
~£n, a jp'rl.i':l1t'!n, nn'O com:nOfJnt tb.:rr, but be ouglH to be mqlll!inus, ano to 
~a~e a ipoufe, not domiC!1I~:11: ~nl) if fuc~ perfons eQuID not babe tbe bmefit [If 
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rbis 3\mmunttp, a fortiore, (JCr£cutc~s ~aU not ~abe tpe binefit (If t1Jts mf" 
tbargl'. 
~o p~Elbe tpis to be but' a perfona! ~~ibilege , anb if fo, tpen extinguitur cum 

perlOlla. 
!lLl)cp are not t~e goobs, but tbe perron onelp, to wpom tt:5 3rmmunit~ anb 

grant patP refpctt, ano tpe gOO})S, are lltrepargellin regari.l of fpe perfon, ant) tlot 
(ltperwlfe: ~nll as to rpts, if a <!tltiien })o atlbenture fo~ Dims, anti ~is fa~tp IS 
latl,w witP Bmes, ani) upon tpc ~eas, to be tranfp~tell fo~ E :gland, an}) b£fo(te ' 
tpe arribal of tpe ~ptp pe is tltsfraneptfen, pe ll)aU pap ~~tfage fo~ t~tfe ainu;. 
beeaufepe maS ng <!tttiiell at tpe time of tpe arribal of tbe ~P{p. ~lro, if one \:npo 
is no <!tittitn, no& ~rreman, bo tranrpo~t a ~}Jtp tuttp QIlcrr!tnes, anti befo~~ tbeir ttr= 
rtbal pe is mane a ~itben, dearlp fuep a one ijJaU babe tpe bmefit of tpfs 3lmmu= 
nitp, (0 tpat borp are to be rulell Bcco~ntng to t}Je ebent, (S):3I f pe be a Q!:tttitn at 
tpe'time of tP~ arribal anb unlaning; r~ if a ~ttt~en no b&lng Hmrs m tpe 10o~t, 
nnn befo~t tp,elr arribai pe reUs tpere ilIID\lnes to ~ ~tranger, witbgut aU qUffiton be 
fi)aU pap ~~lrage..fo~ flOW tpep are not vma Clvium: ~Ufo if a ~trangt[ b~tng. 
a ~btp lanen willD" mtilllines into rpe. @o~t, tni!p an intention to unlaDe rptre, but 
1I£fo&£ anp ~grrement bp ~tm entrell Into tpe Cltuftom 15ook, o~ fpe bulk of tpe ~}Jip 
b;1oken, be feUs t}Jere aImlines unto a Clttti,en,-\Je ft)aU pap ik'&tfage fO;1 tp£fe tmmttnes; 
ro~ it was not t~e tntent oUpe ming, in tpis pts ~&ant) to n~fcyarge lbem in fuq, II 
manner, but t}JftJ grant was maDe to tpem, to encourage t}Jem to atlbenture; anb 
fo in t\)t5 manner to t1efraull tbc ming, tpis is out of tpe intention of tbe grant, to 
ntfebarge fuc\) from papment of :@~tfage, It\po tn tpts manner go about to fo~enaJI 
tpe laing of bts benefit ann p~tbi1~ge of :@~trage ~ fo tpat bp tbis, it appears tf)a:t 
tye <ltittieos babe tbts as a perfonai 31mmunit~, ann it IS not fuffrcient fo~ one t1mt 
bJouIn }Jane tpts benefit, to be loqIlfp tnitbin tbe cJtltp, unlefs pe appartntll' alfo 1)0 
bear t\le burtpen of t}Je ~jtp. . . ' 
~s to tbat tuPlcp patb bren fain, tpat a mlaaomart map be a 4l:iti,en: ~big l1)e tan: 

not be, to wpat enD, fi)e tannotbear Civilia, o~ publica onera of tbe <!tltl', 11)e cannot 
ilo anp tbtng f(J~. tbe benefit of tpe <!tttp, ij)e cannot perfo&m mHlllatc~ anb mmllrb, 
ll)e can bear no office in tbe ~ttP, nettlrer can QJe be (If anp of tpe ([ompanies; t1Je 
cannot be an ~tto~nep, ijJe map be a jfrre woman, but tbm is onel~ to babe per rolli, 
(as mail!' (0 pab~) but to no otbtr purpofe: )Bur tffi;e be to babe anr benefit 9f t~is 
31mmunltp, tpis is onelp as' <If,:ecutrt;r of yer JpusbEwiJ, ann fJ)E batb oneIl' relpetl uP= 
OO~~" 

9:pe main finat of t}Jis <!tafe noW is, aIlmIpetper an QI:1etuto~ ora (Jt:W,m of Lon
don, fi)aU pabe tP8 benEfit of t}Jis llifcbarge from pRyment of W~lfagt fo~ tbefe 
mJmltncs allbenturelJ fo~, anll b&ougpr borne b!? r~e s:eftato~, mpo I:IpetJ befo~e ru~ 
time as t\)e ~~ifage became to be i:lu~, 0& not. . 

3\f rpe ll.ato be clear tn rpis, tpat tbis is a perfcnal benefit, t}Jen tpe llaw is as 
clear, t}Jat tpts montur cum perfona, an}) t'ben tye <lJ:feeuto~ cannot babe tbe bEnefit 
of {"is bifebtuge: Stbis cannot be comparen unto a better (\tafe, t}Jen tbat tDl}ICp 
\Jatb blI'n put> mptre 11)e lltlng $&ants to t\Je 3lnbabttanrs o~ ~ttiiEn5 offucb a plafl, 
frEf ~arriage, \J:Iit\lout papment of ~enrage. lue\) an 31ni)abitant wpo patt) t\Jts jfr&!:: 
ilOlI1, makes \Jis <lJ:fecuto&, anO llies, pis (JCrecuto~ flJilH not babe tbis benefit, but 
tl)ali pap Wontage fo~ tpe $ootls of pis m:eftaro~; f(}~ tI)(s Is not a tlutp. befo~e t~e 
<lE>ootJs come to pafs ob,er tpe J5&il:lge, wbere payment (lugbt to be, fo tpe iCenan's in 
ancient nemefn are fr~ from papmrnt of $lloll, time out ofmrmo&p; ann be mbtctt 
WIlt babe tl)t8 ~~iblltge, OUgpt to be fucb a Erenant, anll if fuc\) a rJrmant malus 
bis ([Ereruto~. anllllirs, pis <D;recuto~ fi)aU not \)ab~ tl)e benef, t of this bifcbarge; fo& 
fueb a tltfc\)arge, refprets tpe perf.on oneIl? ofytm mbo is fa yabe rye benefit ofit,anll 
\10t IJis $oobS. 

3\ f t\)e tiUng no llifcl)arge fuep a ~btp of J. S. be i:1!J at ~fa, parttcularlp naming 
tpe fame from tpe papment {If J!.i'~tfage, anll ~e tltes b£fo~e tpc ~~ip arribrs, 

piS 
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"is Qf~etuto~ l)en~ fi;aU ~abe bEnefit of tl)(s tltfcbargr., anG epeft Dtnf8Q)1I11 be fr.re 
from papmrnt of p~tfage, unto wpofe \>!lnllB [oftJer rpe!? tYall come bcfo;:e rpdr 
unlailtng. , 

I I 

9nl) fo rut tlifference \nill be, ~bfre fuel) a tlm,barge is granteb to anp fingular N6ta~ The 
perron f01- btfcbarge of P!S ~ootls), anO toptre (pe <lI>oolls art to b~ ,brfcpargell are difference 
fpetiaUp namtiJ.. .' , ' t,?uchi.og it 

~ to tl1c mimtnrs bere, \nbtcb are not tbe tSoo'tls of tpe Deatl perron, f01- \le can: pdl~~huge of 
f chage. nor l)at1£ nnp ct500OS: )]Cue <IC,recurol-,pe ~ilrp tbe <U1ootls of rbe it£ftaro~, o~ to tm' 

ploi [\Jew, anl) to make llifpofirtonann lltftrlbutlon of tbem, acco~lltng to rbe mtmull 
ef l\le S:diatc~ ; anil as to tbis purpofe, be tlOlb rep~efent {be perron of ~fs 5Cell~= 
toi:'lt "arb bwn (atil, ebat tpe· ~~Dtnarp map, anll parp caUet) in fome t~ make 1'\Jtlt 
account~ but as to rpls, tbe fame rs now but a new incroacbmenr bl? brm, ano t\lel? 
bO p~etmn f(/~ rpts,.:to liabe 1bere <lI>ooOs to Difpof~ of t~rm in ~toua mItiS, but t\Je~ 
mill 1)abe anb turntpem In ufus fuos proprios, anb t1)is was ueber (0 known to be)be= 
f01-t tlJefelater timES; ani) tl)IS is not UkeIp long fo to conttnue. . 
~ (t) tbis bif(1)arge bere,t1)~ JLaw notbnot refpect tbt (lS'OOl)S, but (1)e perron: 
It is to bg agrrei), (1)at an <llirecuro~ b2bis tmrlarp, fi)all not fo~feit tpc Gootls 

lD\lit\1lJe "alP as ®;tecuto~, neilber fi)aU tpep pars bp bis G~ant, wbere be Cll)ltantli 
omma bona fua.,.tpefe fi)~U l1otpars, as btfo~e,appea:rs ; but ifp~ wrll fpeciaUp gibe 
futb a \)o~te, l\lts C)al~ pars, Cpougb be i)ftbe t~eJameas <If:~ecuto~ ; ,31f an ®~ecuto~ 
~inQ:$ an ~tthm of SLrefpafe fo~ taking am8p of Gool)S, in vj~a teH atoris., tbere 
be ft)aU rap, bOla & ca talh. teftatoflS , ' but, (ltbtrwife it is, w\lere t\le attio" is 
b1-ouQbt fo~ taking of t~em ollt of bis own poWelTton, t\>ere ~e 1\Jall raF, bona 13.: 
araUa faa. ' , , ' " 

fin €tetut()~ botp rep~erent tbe pirfon of tbe ~efiat(Jtt, but ~et not to aIt {ntentll 
enb purports. , 

Obj. jt bat\> bren o\J;ettetl out of tbt h.lO~bs of tbe G~ant, (5.) Quod de vjni~ 
Civiu$, Dulh pliCa filt, anb tbat tperefo~e ibis Dtfcbarge, lYouln go to t~~ 
~oobS. , 

Refp. 3/tbis not to be r", but tbat tbls tllfcbarge goes to tbe perron, being a €tti~ 
,en. anbno£ to bls QE~ecuro~, anb fo tpi\l bere is ca(us om Iffus. ; , 

iinlt as to tbe ~bfvs,b£re ,of ~~e ~ffiflto~, botb of cpemcame lnto tbe ~o~t lilll\l 
an intention to unlabe, anb Cbill \nilS t1)~re blIps befo~e ~t~ bffltl) ; but tbe taft cameJit 
tbe fame b~ on tubtcp .~e Otetl, anO of tbe unlaDing of (1)is, no intention at aU ap~ 
,ptilteD• 

lft\lis $~at:1t b£re Qf t1trcbargt from papment of ~~trlIge goetb to tb£ <Soobi,tpen 
itmutl be agrretJ t~at tbere \nert vina Ci'vium: !8'ur ~e ougbr to be a~itileq, w"~ t~ 
t(l take benefit of tbis 3[mmunitp ; anb tubere tbe (Jtoqlmencement, ,~1-ogre{fion, anll 
11t9ufummation of a: t1):nll, o~ necetnt~ is to goto!Jet~er, tpere aUoftbem are to be 
refpttttll; fo it 1l)aU be in Iltafes of meta,tton, befo&e rtmemb~eb (Jut of Dame Hales 
4tate, tn tbe Commenraries, but tbe fame is not to be fo bere; tn tbis €lIfe of ~&t: 
fage, no lldathm bling pere to be in tbls Iltare, if tbe ~efennant, tbe or~ecutri~ \Din 
babe benefit of rbis <lI>~anr of lltrcparge (If ~~ifage, .UJe muft tbe,n \l~tng ber felf 
mttbin tbe ,compare of tbis Cll)~l'Int., wplc\l i1)t batb not llone, anb fo fo~ rbts 1lJ~ is 
not to benifctlargebi but to be fo~ t\)18 tn mifericordia, anD fo 31ubgfmem oug~t robe 
'gillen fo~ tbe Bing agatnlt tbe EDefenbllnt. , ,,', ' 

willhms J u(bc~. fi,btre tbe lltfcparge ig, as ~ere it is, d: bonis Civium, t~i8ll)an 
, tJtenb ann go to tbe®:recuto~. '., ' , 

Fl !mming chief J lfhct>. m:l)iS tnrcparge is not fo, t~e fame gofng one1p to tbi! pu" 
fon at a €itiien: but if tbt ~btp bab been tlircbargell, tbere tbi& t1)oulb ~abe gone to 
tl)e cmJecuto~, anb fo is tbe tliWerence. ' , ' 

( . 
, Nota., m:~dt tbfre of t~ere 3lu'Oges bping, a,ntl otber~ tuccre~irill of tpeni, , tbfs Thi$ ca~ ar
\tafe blas long argueb agan~ at t~e l1B'ar; anll lIfttrwarl)S, tn t~t& ~erm of Hll1ar. gu~d agalDj 

<It l. 12 Jac. &c. 
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11. J ae. ~be ~a~e ~BS a~g~£b again b£ all ~~g 3lunges, anll tn tbelt ~rl!uments t~~ 
were agatn blbt'oeb Itl OpIniOn, (s.) 1\00 agamft two., ' 

Haughtcn }Jtb.t:. irbe !)efennant b£re ougbt not to be bifcbargd) fr(lm pap: 
ment of lD~i!age: 3!tl tbfs 4Care t~efe t~tngs are tnbt cQnfiberen. 

Flrfi, 1£be nllt1 (If ~~iraqe, quid eft, t.n~t t~is ts, Inb ~o\.lJ t\Jis grotns. 
Szco.ldly, I:oucping tbe baUllifp of ibts 4L~arter of bifG~atge: ~nll as to 

t1)ls : 
I. ~bts is an ancient nut! in tbe ~rcbm, anti but unto tbe ~tng anb "is ~utttC: 

f01-8, as a ~~l'cgatibe, anb tahtS frs benomtnation f~om Prender, 6 E. ,. f. S I. 3n 
a Q,po 'vvanamo agatnft t\Je ~rcb:btD}op ~fYork, to ft)etn fo~ bl\)at caur~ ~e bemann~ 
el) to t)atJt ~~tftlg£ fo~ Btnes b~0ugbt rnto tbe ~o~t (If HuH, \t)~o clalnren (bts b~ 

Charter of tbe€bart£r of 15 E. 2. tn\Jic~ is a H(lcl) 4Cafeto p~obe t~fs to be a tlUtp .ntp! IIttny, 
J s E. 2. Bee. Trio. I2 J le. B.k. bettnlin Kennicot ann Bogen, ruc"" I tibarter C)etDfll fo~ Dtfcparge 

(If ~~lrage: ,§1o tbat aU ~is p~Obes clearl~ anb (uUp, tyat tbis is an ancient bUt! tn 
tpc taing, anb no boubt IS to be malle of t~is. . 

9:pe grEat boubt pere is, toucpmg tpt time wben tYts butp of ~~irage gTetos to 
lJe bur to fpe Bing. . . 

1IL\lis i0~tfage gro\tls but, upon t~e uniabin« anb b~ealttng up of tVe ~ulk of tye 
~ptp, anO not befo~t, tn\ltc\) is p~otJtb bI' Kennicott anb Bogens~afe: 3lt appears 
alro bp 6 E. 3. tbat t\le ll\ing nib grant unto !'be SJllercpanrs, to be btfcbargtb from 
papmrnt of ~~lfa:ge, anb fo~ tpisf3lmmunitp, t\Jep bin grant unto- t\lt ~tng 2. s. tn 
lieu of ~~trllge, fo~ eberp ~ece, anb tpis to be paifJ, blit\lin fouri'! baps after tlJe ' 
unlabtng, anb tbis waS fo grantt'f)'bp t\)tm to tbe Bing, in recomVence of ~~tragt; 
fo tbat I\Jis tlutp of @~tfage grow.s bue to tpe Bing" upon t~e unlabing of ·tye ta~fp, 
anJ)·nor befo~t. 

Obj. 3!t batb bren objettEb, tbat tpis grows tlUe befo~e rpe ul1labtng, but ~e papment 
of t\Jis is not to be till t\>t unlablng. .' 

Refp. ~s tot\lif, tbe fClme is not to \labe anp rdatton ;to tilt buptng af tbe mlmIines in 
France,no~ pet to anp ot~tr time, fo~ tpnt tbts tnouln mahe t\le fame to be altcgt: 
tJ,ltr uncertain.· -
. ~s to tIllS butp, tbe fame ll)all on tip relate to t~t time (If t\}2 unlabing, anb not to 
tbt time of t\Je arribal, f~~ t\lat no butp tan be to t\le1l\ing, to ~abe tbis Ill? t~e arrt: 
bal otltil'; but if it l1)OUlll relate to tbe time of l\le arrlbaf, tbtn it mull relate to 
bot\l tbe times; anI) 'if b~be not a 4Citiien, anb a perron capabJ e of tbrs btrc~arge, 
at bot" tbefe ttmfs, be cannot pabe fbe benefit of it, bp tbe blo~b.6 anb mraning of 
tbe;CI5&ant: tlB'ut pere in tbfs4tafe) tlJe btitp~f ~~trage ts tlue unto t~e Bing ol'lelJ! 
bJ? llnlalling, anI) not befo&t. " 

3ln tbe ne~t place: ~s toucblng tbe fo~ct anb tralibitp of t\lis ~\larter of lIDit= 
cbarge, t~e tnO~b9 (If wbit\) befng, Rex dedIt, volult, & conceffit Majori, & commu
nitati civitatis London, quod de Yinis Civium nulla prifa fiat; fed perpetuo inde etrent 
ljUie(i. . ' . 
. 'firlt. iltbis tnill be agrffb bp all, 'bllt nnne (lugbt to\latle anpbenefit oft\lls ctbaf: 
Jft ~f3\ m~Ut1tt2, but. be oUib! to be a ~fthen, in faa 0, anb In eberp regar!), Itke 

12 ~ffifarum, t,tptO)i)t \1tafe in 12 LIb. Affirarum; P,t'a~itb H. Sreok tit. Grants, plac.66. tnbtre a 
plam'3S' &c. <ltbat'ter of ctonufaos of lDleas was granteb to dye Soean anb <ltlJapter of Deverwi,k 

t~at tbEp Q10uUl ~abe ~onurans (If aU ~Ieas wbfcb corfcerneb tpe £Dean anb (]t\Japter: 
ann't\letr men,ln t\le one 15enc~ o~ tbe (lrber, e~cepttng '@Jeas of rpe <[rown fo~ t~em, 
& hominibus: ~t is tb~r£. qu~fttoneb, ,. wbo ijJoull) be faib to be talis homo, trlb~et 
tbrirtllltHetnes, (!~ ttetr "oma;grnT; but bp aU agrreb, tbat be mun be bomo : ~o 
titre in tbis ~are, l)t (lu~bt to bt a <[itt~en, anb a perfect <JI:ttiien to aU intents, tnbo 
is to take anp benefit bp t\)16 grant ~f 3lmmunitp; anb as in tbe olver (]tar~, be ougl)t 
,ofnecclTltp. to be h?mo, fo~. tb~t rbiS, tl)ere was'part oftbe rubfianct of t~e <lI5~ant; 
f6 bert" be tbat tnrll be wtrbfn tbe c~mpars ~f Ibis. <[parter of bircb~lfge from pa2= 
mentofjgl~trag~, ougvtfo~ to tieCivis.. ' , ' 

1[~e 
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Sit\Je 4t.~artl'r ~ere IS, viOls civium : De vinis civium, nulla prtfa fiat: 31n tbts (Jtaf~: 

, tt\J£ titUC, qu mdo, t\)rp ougbt [0 be tbe aaaalJles of a ~Itben, is to be confil)ertD, f(l~ 
tpts is \Jere left'not e1p~elTei), bU,t u11certain, ptt tbe matt~r (If tbe ~tent ~a~£s 
t\lis certain enouQ\), ana a: rulllClrnt e;tP~etTlon of tpts perem ~ ~ntl as to ttus, l\le 
matttl of btrc~8tne ougpt to be applpeo unto tpe time of tbe nffcparge, ano fo bp 
tbis conilrutttona t\Jep>OUg\Jt to be vina Clvillm) at fbe time of lbe unlaOml of t\)~ 
~btp. .,' ' 

2<0 H. 8. Dyer, f. 17. !d gaol) c.1tare, as taucbtng t\Je e,pofltion (If tIme, \n\Jere lbe 
connttton of II 18ono fo~ tbe pa!ment of sparriagt:montp, \Das tn tbis manner, 
;U:pat if tpe mlUllife Open befo~e Michaelmas, wttbout 3llTue of \Jer boOp tpen libing, 
~at t\Je ~bltga:tton QJoull) be boio; fi)e bal) IlTue of \Je~ bOilp, anI) bPe~, a~o af· 
tir\l1arl)f, befo~e Micbae1mas" tpe 3!lTue Opel), tpere aOJUOgel) tpt ~blr!laflon £0 
be boll), fo~ tpat t\JeCe \no~l.is (tpenltbrng) QJall relate ad proximum antecedens, (S.) 
M: ;;0: ano not unto r~e netltb ~ ani) it is tpere faill, tpat tn boubtfuU armlOttOS rucb 

• lnternttatton ll)aU be malle, as comes flearell to tpe Intent, ann tpere fpe time is 
mut\) materIal. , ' 

,ere in t\)is cafe, tboullb, tbe time,oftp,iS bUfp be not ctrtainIp ret bolDn, pet b~ tue 
blo~tlS of' t~e ~atent, fufftmnt tfrramrp (g e,p~tlTd). 

31£ is bere to be tonflberell, at mbat ttme tbts burp anb cparge rIf£tb anb gro\Detp 
Due) anll t1)eu, tpat tbis CII)~ant \lere e~tenbs unto t\le eool1s of 4l:tlt~ens: ~nb as 
touCpltlg tbts, tbe cafe faUs tnto two $ueftions, (S.) 

3Lbe firll, .bet~£r bptbt btatb (If George Hanger, aftet t\Je ~bipll laben \Dit" 
moalnes, flnb befo~e ,tpe urtlal)ing, rpete ll)all be nobJ falb to be in tpz 3!ullgemem of 
l.atn, vina Civiull1, ~not. 

~ll to tpis, al)bantage bab bren taken, tbat tbere l1)aU be fall) to be bona tdlatoris, 
anb if fo, t\Jat tpen tbere IS a ~tri,ert capable of f\Jis :3lmmunit!fo~ tbefe aaoaines,acc, 

to~tltng to tbe c.1tparter: )Sur as to rbiS, t~ftJ 1l)aU not be ro, tbougb tn common 
fpltc\l it ts ro; in 10 E. 4. tol. 10 b~ Littleton, tpere tbe p~opertp of <Soobs oug\Jt 
to be in fome ptrroh, anI) rJ)ts cannot be fo in one \t)bo 1s Oeao; tbllt tbfS U)aU be fo, 
appears bp tbeufage, anb (If 3lutlgements giben ag4tn(1 E~ecut~ll, bJpicb is to be , 
De ~onis qua: fuerum teihtoris in manibus Executoris, in mabiblls!E xecutoris, anb tpi~ 
t\Jis is a gool) anb fu\Ticient p~oof, tbat tbep are not no\» in 3lutlgement of Ji.fl\l\, tbe 
<I£)(Jotr~~ftbt 'Stdtllto~: !ann if an QC~tcuto~' b~tng:s an SIttton fo~ 45oobs,t\>e fame 
q,aUbe,De bonis qilX flerunt telhtotis tet11pore rtwrti~: ~nl3 it ts a b~r~ tmp~optr 
fprecb, to rap tbanbe~ are tpt <1508b$ of tbe itettato~ of a beab man: ]n 24 E. 3· 
f. ,5. tbe 6rH b)as, Rlec;ol'dare facia,~ Ioquelam, <lua: elt in comitatn tLt() imer R. exe- 28 H. 8. D)er 
cUtorem teHamenti A. anti tbeimdenbat'lt, de quodatn bo~e, ipftus R. capt. 3!t ts tl)ere f. 17· 
fail) bp Skipwith, ~bat bp fpe .@tJmt of <m~ecuto~, tbe p~opertP Of tbe betf! is fup: 
portb to \)1': to t\)e ~tftaro~; anI) afterwarDs bI.' anntber .{J~b, t\Je OllQilrtt fuppo: 
rtt\) tbe p~opert)? to be to R .-att}) fo a repugnantp in tbe QJl\l!lrrr, pet tpe mIcrIlrit is 
tbere a\Darbttl goob ; fo t\J6t bp tb.t£i ~jt appettrs, tbat tbere ll)a:ll not nOhl be fai'O 
to be rbe 45001)6 (If G ~orge H tnger' ~ \Dpo is beall:, ~o tbat now, ber~ ts a tlouble 
~uefitatt. -, 
_ FIl'{t. _"ztbgr tpere {jIJoobtJ tl)aU be p~ibfltgeb from p8pmmt of lk'~lrtlgt) in reo 
fpelt ()f fbI QIlm1omau, tbe mlmlttlo\nof George Hang~r, fo~ ijJe battt bert pleal)etl, 
t\lat fi)e is Iibera fxminf: ~s to ibis, fo~ ije-r qualitP, fi)e ca:nnot babe tpe benefit of 
rbill <IS~anr of bircbarge, fo~ tbat ijJe cannot be fatll to be a (Jtttiien, ,8 tn tbe Book ,8 Lib. Affi/: 
ot' A/fifes, afltJ45 E.~. t: 26. bftn~au ~nt. rafe ,in ~ffett: 3It WaS founO b~ spli'lce, ~6:S E. ~. f. 
bp t~£ (jf;rtbeIUl1(1 of London, 1lIZbaMne'Oaftstuas felfel) of cerreun Bl:entmtnts tn tbe 
~itp of Londor., anI) bab l)ebifeO tbr Jame unto tbe Guarll!Cins of tbe ,(lure ot i8t• -
Mary Overy, tn Sj1)oitniain)=\DttbtiUr tpe' mtttjJs lLtcerirt, lD\)kb \nas returneb into tpe 
(!tbtincer~; ann Up6iitY.fg, 'a premunire faci'as, ttTUtn to tbe terre 1[enants, to Q1etn 
l»brrero~t tbt Iitemmtfits 'liJoHlll not be fo~reiteb to tpe Bing, (lnl) tpere rye ,ullom 
of t~e 4ttt~ b:)alt plei'ltJfb to btuffe in ~ti~fmEtirt. ,. ~D 
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Slot! t\)ere it is fain bp Fmcbder, rt)ar (!tttli£ns ougpr to babe rue\) jfrancbirff " 
(S.) t\)ofe to m\)om fuc~ jfranc\Jifes J:lir. e1renll, (S.) to tbore wbic\l"bJcre bo~n, anb 
~n\)erir:s tn fpe fame ([ltp, bp map of jpenrage, O>~ \;D\)tcb are reciantes & taxables, to 
(cot anll lot 5 anll tpat ~e W\JIC\) is not fo, ryaU not be faio to be a ([{tlim, if be be not 
comll1o~anr anll re(tant, [ub;ects to rcot, fO& papments, ann lot,to fupplp tbe plates 
anll OtfiCfS tbere eligible; anll if be be not rue\) a one, be 1l)aIl not be faib to be 
trutbtn t1)£ p~ilJil£ge of a Ql:trtien. 

:Jtbls moman ,pere,tbe $)efenbant, notwfrbftanning bp tbt ~uftom of tbe «:Up, 
l'be bat\) romej§ll-tbtlege as to sperebanbiier, lluring ber aImltbom;\)ooll, anb fo 81' to 
fome purpofe tl)all be faib to be a ~tttien; but t\)is IS ondp q!.lodammodo, but tl)e 
Hl not ,fubjett to rcor a~b lor,. anll rbtrefo~e tbere <lDQQtlsfi)aU not babe tpe p~tbtltge 
io be l.ltfcyargel.l of i31-lfag£, In rrfpett of tpe ~efenbant being tpc mtbum of George. 
Hmger. . 
. I:.b~ retOol) matt~f b·cre confttJerable, is, Bpetber tbere ~oobg, being iiJ tbt 
~anntr(lf tpe ilDefenllant as e~ecutrt~, anti fo quodammodo lye <!I5ootJs of tbe 5refia= 
ta~, mpet\)rf tpere <!I5ootJs tn tegtlrb of tpe t'tlUgs FatEnt: De viois CivlUm nulla 
prifa, QJaU be capable of tb!s btrcparge of i0~trage, lbat tbep IVaU not be btfcbargtlJ: 
ilnb in rbis, as to tbe $oobs in tbe banos of tpe <lErecuro1, tbep are bona fu~, to 
\Jane an !Jttion, linn not of otpers: ':pe lUngs <!I5~ants ougpt to be conCtrueb actoZ" 
nipg to bIll mtaning, anb tpis mo~e efpedaUp, tn rutp ger.eral grants as tbe fame fa 
bere In tbis ~are. 
~re tbere are bo:-.a of Frances ~allger, in p~lTetJ'ton, but not in rigbr. 

is Eliz. in tltpts 4tafe was ab;utlgeb in 15 EJiz. tn tbe CI.rcbequer, Dnb rememb~en C_ ke I 
tht Exme- pars, fol. 46• in Alton Woods ([afe: Bing E. 6. bp bts Uettful Patents, ex cerra 
quer, Bee. fdentia, & mero motu, bitl <!I5~ant unto CroNcb, omnes [erras dominicales Manerij de 

Wellol,\f; 3!t was atl;ubgell, tbat tbe cultomarp JLanlls pdl) bp cn;opp, pared of' tpt 
ram,e elPano~, I)t)) not pars, lInll pet tbep are alfo tn )Law, parcd of tbe EDemrans of 
tbe BWano~, fOl-tbat tbe e~ant of r1)e t'tin!l, notb;llt~llanlling'tbemo~tlS being, ex 
~erta fcientia, & mero motu, l1)aU not be conftruell to pars anB otll£r tbing againlt 
fPC tntent anb PUrP9fe of tpe lIling; e~p~dreo in bts <S~ant; anll pet Wilbou£ all 
queftion, tn cafe of a common perron, tbefe tl)oulll wEll pars, but not in t~e 
lafngs ~art: . 

Kellaway, Kellaway, fol. 148. b. placito, 29. 3n a Q!o Warranto, tbe mings ~artet 
f. '48• Bee. tnas ll)eweo, bp w\)ieb was 45;anteb unto bim, t\Htt be, anti all ";8 Btenants of bis 

'onol- of L. t1)afl be quit of Eoll tb~ougb fbe 'hlbole JKealm, tPf w~icb ~barter 
roas 3!nrolletl, an)) be QJemell tpat be mas a jtmant of rbe fame .£Ino~: 3t 1Das 
bemantletl of pim bp tbc 3\uftices, ambet~£r: be mas a !lenaur meDiate o~ imme= 
tliate, anb be faib, per meine, an~ tberefo~e}t WIlBatllartJeo, t~at bts jfrancUfes. 

. lIS to tbi.s point, fl)oultl be feifeb Into tile JJUngs bantlB, becaufe pe was not a SIt£: 
IH.7·,f,J3· nant acco~btng to tbecommon Ollrage; IH.7. f.Q. tpfs~afeput bpBrym, ann 

not b£op£b: .3lf A. B. ~bertff, o~ otber EDfftcer, be in tbe liUngs bebt bp rfaraD of 
b!s 9Dffice, makES bis ®~ecuto~.a, anb bles , tbe lIltnlt parbons tbe <lE1ttnto~s bp 
tpetr p&oper namrs, omnimoda debna fLla, tbere <lE~tcuto~s li)all neber take ant' 
allbantage bp tbis parnon, bee.aufe tn tfrett, tbtp are fbe ID>ebts of"t\no rebmll 
perrons: 3t IS tbrre faib, Q,Jod .gu;J;libet ,pardon~tio deb-ec ,api fecundum in-

2 R. 3' (.7· tentionem regIs, & non ad deceptlOnem regis, lob to ijJf8 purpoft is 2 R. ~. 
fo1. 7. ' .' . 

3£ II tenmtt in ancient brmern batb a ~il1i lege $~ant~b to ~tm, to be Illfcbargeb 
from papmtnt of !lColl, if be mahe. biG ~~ccut~as,anll tlies, bis (JC1ecut~s ~aU not 
~abe tl,lfs llll-ibilege. . , ' . 
~o bert in tbts ~are, inl!rmucb as t~£.fe Bin£s roue not abfolutelp bona (If 

Frances Hanger, tbougb IVemap batJe an ~ttion .{o~ tbem, p~t quodammodo t1)f! 
art ben!; tpefe aIlllltnrs mere u~lanfn< afte[ t~e ,lleatb of,,-~.eorge Hanger, anti 
tberefo~e, netr~er m fefpttt of ~tm tn~Q tG bsab, ;tl(l~ Fet in rtfptct of t~e Wtfens 

bant 



Part III. Termin. Hillar. I 2, Jac" 
Mot, \Jis mlmlttlobJ, being bis ®,rccutrir, arc tbefe mIaIltnes bp tpts €parrer to be I)ir~ 
ebargell from papment of W&tfage; bur tbe fame (luabt to be patO, anO fo 31uogment 
(Jugpr to be glum fo~ tbe Bmg. '.. 

DoddefIC'g,: JUHice. $[bat 3Iu~lJement oug\)t to be glbtn agarnfi tbe MUng, fo~ tiff: 
eparge of it' &ifa·ge fo~ tpEfe m1\lIltnes J 00 iDl-tfage being \Jere Oue, tbe ~efenntlnt be; 
iog to babe tpe benelit of tbts 31mmuoitp <U5~anteo bp <ltbarter. 
~s toucbing Ikl~irage it felf: SI:\lis is a rtgbt retlcll in tbe ~roum of England; as 

a ~~erogattbe, anb tblS \Jatb tlmn fo ttme out of mintle. 
'3 E. 3 I. Cufiuma m3gna, wbicp tuas tbe .• ercbants, b? Gtbarter grantell unto tbe ~ I E. ~. CII~' 

laing: <ltullom fo~ tbe \lIlilllarcs b~ougbt tn, anti fo~ rbts, tbe Btng <J5~anteO unto flum4 magnt#. 
rpem llitJers 31 mmunrties :. stb& one was, to be tlifcpargell of ~~irage: £lnb fn~ tbtsi 
tbep Oib grant unto bim fo~ eben? itun 2 s. anb Ibis to be paiO lnUbttt fo~tp baps af: 
t~r tbe unlatlin!! of tbe ~~tp, anO tpls tuas Co bone bp tpe .ercpanrs ~trangers; 
tbe o~iginal of tbts is i'n tbe :[nwer, 31 E. I. anb a ~ranfcrtpt of tpis is tn tbe ®1: ~I E.~.in the 
cpequer, anil (!t:ommifftons babe bren upon tbis. Tower. 

6 E. 3. f. 3. €afe I S. mentions tpis to be a rfgpt tn tbe cltrown, but pet granta: ~ E. 3' fol·3· 
ble nbgr bp ~im. . c. 

30 H. 8. Dyer, f. 42. I Manor, Dyer, f. 92• 1 Eliz. Dyer i6S' as toucping tpings 
<!I)~antable otJer bp tbe Bing. 

m:pis i0~irilge fs an 3Inberitance indOent to tpe 4rro\nn, anll pet rucp as tpe liting 
map gram amap, anb from tpe papment of tbis, ~e map lUfcparge anp particular 
p~rfon •. 

6 E. 3' f. S. Ilrafe 15· anb f. 10. <!raTe 28. anb f. 5 I. ~aft SO. being all OUt 6 E. ,. f. S. 
anti tbe fame 'lrafe, tbe bJiJicb bJas ibIS, J ohn ~rc\>btf1)(!P of York, llib cpallenge &c. 
10~tfage of mImlines in tbe ~o~r of Hull, (S.) to babt tbJo ituns of ttntnrp: ~ Qlo 
warranto fo~ Ibis was b~ougbt againft blm, anll upon tbis be claimel) to babe tbe 
firft talie of tpe QRUllines, anb tpe buptng of tbem, after ll'~tfage birc~argeb , 
anO fo tbere \.nas a lIle:feifer: ~fcer\.nartJs anorper ~ucee1To~ of bis took 10~t~ 
fage, ann in a Q!o cvarranto b~ougpt againft btm, be lItrclatmetJ in tpis, anI) btb 
alto claim to babe onelp tpe fieit taite of tP~ ~mItnes, anb p~e,emptt(Jn, after tbe, 
lriing bab bls i9~trag~. ~frerwarns, W llham ~rcp:JBt6}op of Yark, llib p~ef~r a 
~trtrton to t~£ !lttng) to be rello~£b unto tpe [aib ll'~tbilege, fo~ to ~abe tbe ~~t~ 
fage. 

Mich. S E. 3. 9l:bis Ilrafe nil) begin, ~nb 6 'E. 3. be began to plean; (Jl;,{cep,. 
tions taken to tbt plellbtng of fpe lKefit!unOn ofbis jfnmcpes, iJt \Das put to anfbler; 
ann faftl, tb at be baO no fuH mellltUrIOn, anb .tbat befo~e be 1)all t\>ls, be oug1)t not 
to an[tlier; (pIs Is mention malle of tbe 2. s. anb tpere it is faib, (1)at be oug1)t not 
to ~aue tins of ~erebanrs ~trtlngers, but to take it in kintJe: srben 1)e plmDeb a 
~\Jart£r, bp \.nptcb be grantell omoes prifas fuas unto .,tm; againft rpfs tbe febtral 
bifclaimers mere pleail£l:J. 

3ln tbis <[:afe two Woinrs tner~ mabe'O : 
FlrU, .betber tpe Ilrbarter it [elf lItb can! tbfs, (I~ not, anb fol. 51. ailjubgeb, 

t~ar tpc ~barter Oibnor rarrp tt. 
Secondly" ~s toucbtng tbe rIDtfclaimer ; anb to tbis it was ailiubgcll aIro, t\lat tbis 

IDifctatmer bp t\Je 13~en£ce(fo&, ~oulb blnb tpe ~ucce1To~, 6 E. 3. f. S. 10. anb S I. 
anb tbere in tbe enb it is fo abjUDgeD • 
. gs tou(1)ing rbe <lEftreats in tpe <lC~ebequtr,22 H. 6.fol. 10. in fpe <!rafe ofWooles, 22 H. o.f.IO·. 

botb toueb tl)fs atafe of 6 E. 3. but t~ere \nas no Doubt mane of tpt rigbt (If ~~t. 
rage. 

itl)£ main point \Jere in t\lis <!rafe, refis in tpis, (S.) _betper tbis 3Immunitp ~ 
to be tltfcpBrgeO of i@~iragf, f!1aU e:rtenO to rpefe goons tn tbe plinDs (If lin <lE1£CU: 
to~, tbe benefit of \nptel), being to turn to a beab man, w1>o is not in rerum natura: 
E:pere is no noubt to be mane of rbis, but tbat tbis grant being tbu5 maDe unto a 
~oHtjck 25otJP, flJaU e~r~ntl to ebrrp particular ~ember of tpf: fame) tn ptS natu: 

rd 
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2~ E ~. ~(", fe'll rapacitp, 10 Eo ,. Fitz. tit. Coror: e, placitO uS. ~ ~tttlen of London futb an lip: 
peal of ~obbel1?; tpe iIDefenbtlnr gageD )&attle, tbe ,lamttfffa1b, tbat bt \Das a Clt'tri= 
]tn of London, anb r~ar t1m,) ~abe tbere fucp a jfran~b£s, tb~t ~o battle O)a1l be <IVa: 

,d "4, (12. gCb agatnfi anp of tbem; Ibis ,e~tenbs to tbtrp parttc~lar cn;lm eo, ~I E. 4· f. 12. ,& 
2~, &re. 1.7. t~e ([are of Norwich to tbts purpofe, & 8 R. 2. FitZ. tIr. urants, placito IC5. 

, m fng J obn bp piS <ltparter , iltil45~ant unto t~e SLobm of Lyn, t\Jat tbe!? Il)oulb be 
a li)ourg~, anb tpat tpep QJoulb babe a ~~Obofi in tpe fame mIllie, anb tpat tpep 
~all be qultrrll of 3/[oU, per (Out Ie Realm; lob iltOalfo <l3~lInt unto tbern bp 
t~t fame ([parrer, tbat if, anp one ili~ tahe. Stoll of tpem, contrarl? to tbe ,\1I:parter, 
tbat tbe!? migbt take agam of tbem In Withernam, wttbtn tbe 3!urffl:ltttlOn: ~f: 
terwartls Bing Henry tpe tblrO, repearfing tbe 4tb~rttr of fltfng John, bts jfat~er , 
llill «g~anr unto tpem, tbat tb~p flJouIO babe a .aJo~ anb two l5aEhfrs, anI) 'bat 
t~tP QJouln be qutt of fLoU, per tout Ie Realm: ~\lis «g~nt was mabe unto tpt iDe: 
Wick )5oilP, but tpe ~8tural j501l~ to take benefit of tpis; fo pere in t~ts ~are, l~e 
e~ant was matle to tpe ~olittck boDp, but tbe ,fflatural bobp to take benefit of t~is ; 
but bere tbep QJall not babe benefit of tbis 4ltbarter, fo~ tpofe (JE).(Jobs tntJic~ tbep 
babe in rbefr ~oItttch, bUt f~ tporf WPICP tbep babe in tberr jJiBtural ~apacHp: 
~£ wbo is to rabe benefit bere of tbts C:barter of m>ifcparge from papment (If ~~i: 
rage. 

Firfi, Ipe ougbt to be a c:tti~'en of London, anb tbis batb bibers fignlficatfons , 
rome are tpere 3!nbablting, ano fo In tbts regarn tbep are caUeD €iti~ens: )But If be 
batp not JUS fOCleratis, tbts ([barter of m>ICcbarge of ~~tfage QJall not e~tenil unto 
pim. 

s H. ,. f. 10., ~llro eberp one \nbicb batb 1l.anb in London, bl? cltuftom 'bert be maE iletJtfe tbts "c. in ~o~tmatn, an1l ptt notwitbfianntng be fa no Clt'fttien, 5 H. 7. f. 10: & 19.45 L 
3. f.26 • .a ([ttliEM is futp iI one, illS ougpt to be fubjett to fcot· anb lot, anll be ougbr 
to be llber homo ~ rcot anb lot are plrtlcular papments tmpoCeb upon eberp onc, 
but e~tenl)S not to one w\lo is commoum iN 8tlOt\)tt place. 

lpe ougpt to be a C:tti1tn anil 8 jfnt=man, anb aleo commorant t\lere 1n~o is to 
~a&e benefit of tbis ([parter of 3 mmunitp. 

4 H. 6. Rot. Bnb tptrefo~e flS to tbls purpofe, tpen was a goob cltare tn tbe ®~c~equer, 4 H.6. 
J4-lfcc. Ror. 14. o~ 18 KnowIs <ltllfe, tlJere be,blas a~ttlienanb a jfrre:manofLondon; but 

pe left bis commorancy, anb bwelt atBlifl:ow, Bnb petremainetJ a ~itflrn anti a ~r(f: 
man, anD \Das eligtble to be caUel> unto anp £lPft'ice; tPere it was PEt ai:llUi:lgeb, t~at 
~e ll)oultl not ~abe lbe benefit of tbls cltparter, to be bifcpargeb from tve papment of 
~~iftlge; but be ougbr to be alro a 'oure:hreper tn london: 25ut if be be a €frf· 
~en anb a ,frreman of London,anllllo ilwell tbert; as if be kreps no 'oufe, but 
rahes a tlrbamber tbEre, anb fo is an 3!nmatt, rbis ~barter ofbtfcbarge QJaU not e,= 
renb unto \ltm: .anb tbi£l was alro fo aOjul)geb in tbe 4E~cbequer) Termin. Hillar. 43 

Tc:rRl~o. Hill. Eliz. ROT. 22. in tpe ~are of SacheveniI, anti Thorn. Sn~de! ~n 3lnfo~mation \nas 
43 Ehz.&c: b~ougbt lIgatnft tbtm bp Coke, tben ~rto~nep:~eneral, fo~ taking of tbefe m:Imltnes 

tnitl)out papment of ~~trage, anb all;ungetl tb~re againfi tbem, becaufe tpe! tuere but 
ingllilini. 

])p tpUllltbart£r bere of btftbarge of p~irage, r\le lt1o~bS are tpefe, (~.) De vinis 
Civium, nuIJa prifa fiat. 

~ll to tbis, ir ill to be confitlereb, WPllt manner ofcltW,ens tpere ougyt to be, (s.) 
~tti~ens, jfrre=men, & GJrnmorant, not tn a cltbllmber, but to Inrp a fttltll ~oure 
tbere; anti tbts is rufftcirnt, as toucblng rpe pfrfons w~o are capable to babe tpe 
benefit of tbls <[barter of illfcl)arge of ~~irage. 

~n tbe nt~t place, as to fpe <!Do(llls,wpat ~(Jl)tls art to be fr~b from papment of 
F~ifag£. 

I. FirH, ~pe perron to be iltfcbargetJ,oug1)t to be tbe fole Sll\tJner oftPEft \lS'oob9. 
2. SeCC,ldly., ~e oug1)t to be tpe fole ~~op~ieto~ of tyefe ~ootls. 
3· Thirdly, ~£ oug\lt to be tpt true ~~op~tetCt of t\Jefe ~(lol)1i. 

4. FO~lr(D!y. 
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4. jfourtvlp, ilEptS p~op£rtJ! oug\Jt to continue to in btm, lDtt~out aop alrera. 

tion. 
1· Xla toueb!ng tbe tirft, m:~ar be oug~t to be tbe f(lie ~b:Jner, anb t~ertfoie if 

~t babe tbem ;opntlp witp anott;er, ~;tifa!le 1l)all be paib f(l~ tbere ($(JOlls; as if a 
~iti,en anO a ~tranger be jopmlp poffdTiD of mmts, t~ep l1)all pap ~~ifage fo~ 
tbefe, ot~erwtre tbts C;parter (If llifcbarge ~oullJ be f~tenl)eD to a ~tranger, tbl! 
mbicb t1)all not be. . 

2. ~~conolp; lpe ollgb't to be tbe wbnle @~op~teto~,. f(J~ tf ~e ~abe tpe general, 
nnn anorber lpe fpedal j@~opertJ!; o~ i~ be p~rp [pe fpeclal, anb a?otper tbt gennal 
~~opertp, rtep fi)aU pal? Pl-irage; iU lfa <lru,en 1)0 pleDge unaames, be now batb 
to tv em tbe general ~~opertp, anQ rbe otber rbe fpectal ~~opertp: ~nO if a ~rran: 
ger no pleDge amtnrs to a (Jttttien, be\)all) [be rp£ciallt!~opertJ!, anb t~e ot~er tP~ 
genera!; if tbEfe Bines be unlaDen, p;ttrlIgt fi)aU be palb fo~ tbem. 5I:be reafon of 
ruts IS grounl)etJ upon 34 H. 8. Brook [lr. Pltdgc:s, placjto 2.8~ 13 R. 2. Brook tit. ~4H.g.Broolt 
Pledges, placico ,1. ,21 E. 4. Fi( z. tit. B ·iI. placlco 12 I. Be Plowdens Commentari ~, dr. lice. 
in NJch'Jls Cafe, t. 487. 34 H. 8. ~ man botb<IVage ~OOD9 in plelJge fo~ 40 J. bo&=' 
roweD. upon tbm, aftertDl'Jr~s tpe ~ebto~ is contlemneb tn 100 I. SDebt to anotber , 
tbeft 000bs il)aU not be taken in ar;~ecution, untiU tpe 40 1. be palll, fo~ t\)e 4I:reotro~ 
\Jatl;) an 3\nrereft tn tpem, as tn 22 E. 4. f. 10 .. ~ lleafe mane of Ji.anD, ann a jff ock 
of ~~f£P fo?- pearB,tbe~ l1}aU not be taken tn ar;~ecution tlUring tbe Ji.ea (e ; alCo ~ooOs 
taken fo~ a ilDttl.refs, fi)aU tlot be put 111 ®~ecution)3S H. 6. fol.2S. Symon Eyre founD 
<il>o01l6 of' llnOlber., ann ballen tbern ober fo~ rnonep, tbert t~e SDwner map take tbem 
ilgaln, 22 E. 4-. per curiam. . 

~f a man J5ails q£)ootlS unto one in ~Iebge; ann aftertnartls be is utJagatus , tpt 
Uing fi}all not babe tptr~ 'C!PooM befo~c tbe partp be farlsuel): 31f a lLeafe be 
rn~il,e to one fo~ pears; of ~oOiJS, ann be is after udagatus, a Scire facias Ufues (Jut 
fo~ t~e Bing; be Q1all not babe tbe <lVO()tJs till tbe Jl.eafe be enileb, 13 R. '1. ~ 
':ermo~ is bUtrainab fo~ lffent bel)tnD, afrertDarl)s Ve IS attatnteb (0& .felon)!, none 
b£fo~e (pe ;Dlfirefs t«hen, p~r CLmam, [be Bing l1)aU not babe tbis ilDifirefs as a 
.fo~feiturr, unlefs be ilo fati.sfie t\)e partp lnlJ.O Dtftrain£il, f01- tbis \nas lamfuUp ta~ 
ktn, tempore captionis. ~nD if one llo <lVage c:lOoOil5 to anotber, anb afrerb:ntrbs 
is attainteb of jftlonp, pet tbe Bing l1)all not pabe tbefe GoOils tbus <IV ageb, tDttb~ 
out paprnent of tbG fum fo~ lnl)tcb tpep were <Sageb; t\le teafon of tbts IS , bz: 
(Bufe t\)at neUber: (If tbern barb' tbe abrolute ~~opertp in t\)e ~oons fa ~i'l: 
geb. 

3 •. itbirbiF, Jpe ougbt to be tbe true lD~op~ietol-; ~s if a: ~tranger '00 b~ing 0: 
ber illlliUncs, anb aftrrma:rOs frauDuletUlp, ani) of fet purport to ilefraub tbe flUng of 
"ts ,ll'~tr8g£, fells tbefe aHmIfnes unto II ~itt1£n, to be roll) unto bim again after t1)£ 
unlabtng, pet fo~ tpere mIilRines be tPall pap i0~tragt, becauft be was 110t tbe true 
SltDner (If tl)em. 

4· jfourrblp, !:.\Jis p~opertp oug~t aiwaps to continue tn bim, lnftl)out anp altt: 
ration anI) bifabiUtp of t1)2 perfon; ~s if a Iltttii£n be lltf,franebffetJ b£ro~e tbe un: 
labing of fbe ar!mIit1ts, tbtn \le ,l1)aU pal? ~~tfag;e fo~ t}}er£ aIlmltnrs. Xlnb t~t9 
four!" matter b~ings nom t1)is main pomt tn quefiion. 

Ob j. £lnb as to tbis, 11L\lt qUefiion arifetb bp b:lllP (If an flDbjettion, ~mm ~ou 
rrtentJ fbls ~~arter \Jere of bif,~arge of ~~trage unto tbe <!DooDs of an <lfJecuto~ ~ 
(t~l' cannot be.) 

Refp. ~s to rbis, f~ rome <lS'ooba an ~Jecuto~ l1)aU pabe t\le p~tbtlege ro be bif. 
t\largell of 10~trage, BnD fo& fome GOOi)S not fo. . 

.fo~ rueb cSooDs ofhlbicb tbe m:eft8to~ blasntber attuaU~ polTdfell in piS life time, 
tlO~ pet at rbttime ofbis tleatb, fo~ tbeft tVe <1fJecuto~ fi}aH pap lk'~ifa;ge ; 25ut ot\ler .. 
l:Dtfe it fi)1I1l be fo~ tb~fc: <il>ootJs of w\1ic~ t~e S:fllato~ \lias attuallp potretreD in bis 
lif.:: time, anb ilt rbe ttme of bis beat\l, tbere fo~ tbefe <iI>oo'Os t~e QC~ecuto~ is not 
to pap tD~trage, all bere to tpts~are notD in quenton. 

~ if 
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31f a ~itri£n ~at\) a jfacto& mpo relhl <It)oclls anll hups Bines, anI) b~tngs tiJrm 

btt\)cr after t\)e Ileat\) of tpe SLefiatoh fpe (]];1ecuto~ ~£re ijJaU pap p~tfage fo~ tlJffe 
mmtltnes, ann t~a[ becauft ~i,G m:eUaro~ was neber in ~is life ttmt actuallp poffHfen 
(If tpefe QIlQRines: )But be QJalipabe fpe benefit ~f tbis tlifcparge, onel.p fo~ fnCb 
ijJlQRtnes, in robicl) fpe p~operfp was in tbe i:eftato~ In ~is life ttme, anll fo Continu: 
tn aifo at tl)e timt of ~IS btat~: )But an QE~etUro~ fi)l1U not babe t~ts benefit of tlif:: 
fparge of W&irage, fo& aU rue\) <It)oo'Os as be batb as <n:;recuto&, anb tnpttIJ ft)all be 
alTers in bis 'antis, but onelp witl) tbe renratnt as befo~e: ~ere in tbts ~are, tbe 
5:ertato~ bpen bcfo&1! tbe aIiltnes arribell in Ibe ~o~t; tDl)etl)~r ff,)~ tbert miOIltl1ts t\>t 
®,(eruto& l1)aU pap 10&ifage, 0& not. 
~s touc~ing lbe arafes anI) laeafons wl)p tn t\)is <!tare pere tpe ~efentJant Qt;rec~ 

tri~ ougl)t to be btfcpargell from papment of~~tfage fo~ tl)efeillIDltnes. 
Obj. jfifft, tpe nature of tpere gootls Is to be confitltretl ; bere t~e SDbj fttio"-~at1J 

bren mabe, tyata'beail man call pabeno p~opert~ in gootlS, as tpe QRerfe is: 
Dil cua, dum tua funt, pail: morrem tunc tI:la non funt. 

Re(f~' 1n anfwtr to tpis, l:1>at notwitl)fiani)ing in beritp anti trutu, a beab man 
can babe no p~opertp, pet tn tbe 31uOlIement of )Lam, tbE p~opertp remains in pim ; 

Gre}Jbroo~ anb Fox antl (j:i!ysbrooks (!tafe, tn Plowdens O)mmel1taries, fo]. 279. is gcob 
3nd Fox )Lam. 
Cafe, &c. Ob j. !tUfo an aDbjectton patl) bErn rnatle out of tpe 3!ubgement giben, (S.) que 

fuerum: ~S' 10 an ~ttion wougl)t againft QE~ecuto~s, \DIro pleatl fullp aDmlnlfiretl, 
ann founn againft tbern, t\)ep fi)aU answer, De bonis que fuerunt tefia[Qris, if t\ltp 
~abe anp; anO fo& lJI:ofiS', de boms propriis. . 

Relp. :IDut pere a tliftinttion Is to be mallt, betwren tl1e ~ootlS'1Dbtcp l)e parb as 
<mrecU1"o~, ann wl)tc~ pe patl) In \lis own wgbt: 3ll)ofe w\>tCl) be pm\> as ~~ecuto~, 
lle is nor to fo~feit rbem, bp llIltli'll1? 0& !lttatnt, antl tbis p~obrs tpat tbep are not bhl 
goons, (0& tpat ail bls f1)all be fo~fettei.l: J'Jo tbat rei veri tate, pe is DeaD, but pet in 
3lubgement of il.aw, be' is libtng tn rep~erentatton, fo~ t~at <IE~ecuto~5 bo rep~erent 
t~e perron oft~t ;Jtellat~. • • 

)5ut pet to come nearer, ambofe ~oobs are tl)efe, fPe p~opertp cannot be in fur,. 
pence, but tpe fame mult be in fome bOllp: Xl mopn map be an QI:;rtcuto~, Rnb petpe 
cannot pabe anp <It)oOllS, ani) tl)erefo~e tl)e p~opettp in tbern, in31ubgrnl£11t of lam, 
remains., in r~e )[efiato~. 

10 E. 4' f. I. 10 E.4· f. I. ~n ~Jecuto~ grants omnia bona fua, tl)ofe tnptcl) pe patl) 35 <n;teClI= 
to~, no not pars bp tpis (/g~ant. 

~gatn, an <lE;recuto& parb not in bim an abrolutepolDer to I)ifpofe of ttere <lPoons 
wpiclllJe batl) as <m;recuto~, be catltlot tleuife tbern: ]&p att in pis life time, pe ma~ 
gibe tpern awap, bur lpis fi)aU be a Devallavic in yim, but of pis omu <It)ootls, \le ma~ 
mahe anI? I)tfpofitton as be plearetIJ. . --

~gain, it is to be confitlerell, fo~ b:Jl)ofe benefit tpis not paping of 18~ifage bert 
ilJall be, rpis rOaU not renounll to rIJe benefit of t~e <n:Jecuto~, but rpe fame t1}aU bt 
fo~ tbe benefit anI) atmil of tbe eltate of tbe perfou \:n~o is bean. ~ntl tpoug\) bts pfr:: 
fon be taken awap out of tbe ~o~IO. pet pe ~Zltl) t~fr pis ({i;fiate pere b~btnb pim, to 
be llifpofetl offo~ papmentofbIs rIDebts. . 

i'Lgatn, fo~ tnbar reafon tn~ll pou nom take rrtnap from bim tbis 18~ibilege of biro 
(barge from papment of lk'~trage, giben unto ptm bp tbts arparter, becaufe be tlF£ll 
l1etwren tbe' coming tn, anll unlaning of tbe ~btp; if he batl!tbetJ, be fi)outtl tben 
f~ tbefe BinES \)ab~ ball t~e benefit of tl)ts arbarter of tltfcpMgeof papmenr of :@~f .. 
fagr, ani) fi)all rbts Btt of <lPol1no\rl take tl)is awap from bUn ;tt tlJall not tlO fo ,COl
tl)ar tue act of ~oil q,aU nor t.urn anp mnrt' to a p~rjutlice: ~nb pere hl no IItt at all 
bone bp bim rei f, aop waps to tJifabie blm from batllng tbe b mefir 0 f t~i8 31m-munltp, 
anll t\)£refQ;1e tbe act. of <lS'ob, bp lIeat\J, fi)aU not take tpt.s atDap from bim. 

~llro tb'S 4t\JBrter ltlas(/g~antel) fo~ tbe iocrFafing of ~ralle, Bnb t\lere: 
fo&e tt a)aU be ([onftruell JargeiF, anb as benefictaUp fo~ tye ~ubjett ag 
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map be, .anll ye patp pere left an <!Enace be,ptnO ~tm, t~ougb ~ts perron be 
gone. . ; ." . 

Obi. )It ~Btp bren again furtper aDbJettetl, tpat true It is, tpat tyere aaaaineg bue 
are In 31Ul1gementof ILa'W, fbe GooOs of GeorgeHanger ; bur be tupicp is to babe 
tbls ~~lbtlege, to be {rreo from pap.ment (If i0~tfage, oUH~t fo~ to be a ~Itben) .an'O 
tbat now George. Ha' 1ger', non elt ems de C1VltaCe London, but yc fS GVIS de CJVJtate 
Dei, anll tl)erefo~e JPls benefit of lljfcparge fi)aU not eJreno to !lim, no~ to t'\)efe 
~ts C!5ooi)s. 

Refp. Xls to tPis., it is p~opet'lp to be conUi)tr£.tJ, wpen tbis p~tbllel!e 11JaU be to 
rpe ~ubjett. X!stotyls, tbe Outp of ~~tfRge begtnnetp at one time, but t!le fame is 
papalrte fit anotber time, (s.) mlml\;tn '(Pc .~ptp ,com~s into ~pe unlaOtng i9o~t, ryen 
tbtiLp~tbUtge (If pablllg ti'~t[a~w IS nue to be palO to tbe li'img. . 

Obj. lJ)ut t\Jen. tt barp bCelU1.gajn lpUS 9Db;ettetl, tbat tbts is altoget\)er uneer= 
tain, ro\Jet\Jer pe rom unlaOe tpen~ o~ not, fo~ tpat ~e map unlaOepfs ~bip In an2 
po~t \npere p£ pleafcrb'""i "Wj·:": :: 

Re(p. ~s to Jpill;, t\}e (amt is nOJ fo, but pcre is fufficient certaintp of bis pUr: 
-pOft to unlallt'; fo~.ttappear~tb bp-bts €ocket ropere be will ,unlaOe, anO tpen 'pe 
laings SDff'tc£r map p~erenUp take \Jis ·f~ifaye fo~ t\}e lltillg, anti IS not to tarrp \Jis 
ltifure, no~. pet t(l artenn btrtNlt tUeFp ~o~t; if (pere be ttuentp tun anti mo~e in 
tbe ~bip, t\Je JJtir~ is to \Jabt.. j.is : ~~tfa,-ge, aug to tlett one tun befo~e t\Je ~ain 
.afi', anb anot:\)~t ib£\Jt® it; ant:l If be tYoultJ .tarrp fo~ t~e unlabtng of tbe ,§t\Jtp , 
=pc caRnot t\Jen \)mbe..tpls tntbts,}11a~gu, as .ttoul!\JJ to be taken, anll (be ot\Jer oug\H 
not to b~eak t~~~ ~ulJi unUlL t\)1~. ttJ:rnIS ~fftcer comes fo~ to make \JiB eyoice, fo c\Jat 

. tl)e it'~irage is Oue urito :tP.e llting', WlJen be comes tuitp tpe ~btp to tbe il'o~t to un
laOe ; ann If (pe laings 9Dtticer comui'anO rtlemantls \Jis ~~tfage, ann tbe otper wm 
anfwer ptm, t\Jatpe mill not unlatle'petf, but at Hampton, pet t\Jis fi)aU not binllet 
bim from taking of pis @~ifagt;.bere~ antJbe 'QmU not tI~tbe pim to eberl? ~o~t 
~f9~· tn lJemantJ tbts, at :bt6 pleafure: !anti if I)~ once begins f(J~ to unlabe, be ougbt 
tpere of necelfttp to unlube aU, otberhlife be map tlefeat tbe laing of bts <lElettton: 
.b\)r&\loug\)t nOBo be: JPuu\le lltings SDfftctt, be \l)picp is capitalis pincema, rna}? 
,taRe tbe lNifage fo~ r\Je ~latngwbenbe \ntu, tbe~btp betng in tpe unlabfng,lDo~t; 
tn\)etber \)e \niU unla13e t\Jere o~ not; otperroife, it map be in bis po\nzr to ma.he tpe 
labigs 9Dfficer.to gtbzatt£nbance on \Jim In eberl? il'(J~t, tuben, anll in tubat place: 
be will, at bts pleafure, to e~pect bts unlalling, anO tl)en to llemannptg'J!)~irage, if 
not tlue befo~e;- but t\Jis be il)aU not be enfo~(eO to ll(J;fo~ tl)at ~~irage becomes Due 
unto tpc J1ting b€fc~e t\Je unlal:ltng. 

Obj • .3!t \Jatb bren furt\Jer SDbjectetJ, $tl)at eberp real ~~ibUege ougbt to babe a 
reid man, to-tajie·benrfit of tpis,antl tpat pere tpe ®tecuto~ ts but ondp a.perfon 
.rep~erentatitJe. ' 
- '. Rerp~' 3ln,a~rwt:r r~ rpis, notmit\JfiantJing tbls be fo, pet tbe <lE1ecut(l~ bue fi)aU 
1>tlUe. t\')[S p~utJ(l~ge,'fo~ ti)e <!t?oObs of tpe: S:e11lito~. 

3lf a man mahest\Je Ull!lletne of 1. S. \Jis ~~£cuto~, ann tlies, tbe lL(l~b not\J rei~e, 
bp 34 E. 3' \Je q,all not babe t\lts aSH perqui{ir~, fo~ t\Jefe are not bona fua: )5ut tpefe 
<lJ:)ootls fuerunt, anO pet are rpe <$001,)£1 of a jfrreman j anI) notu in t\Je Oifpofitton one:; 
11.' of rbe mlilletn as pis eJecuto~. 

JBp tpis ([parter \Jere, tpe Jlting ct5~antsunto $percl)ants ~liens, l)iber.s lD~ibi: 
leges: ~s If [\Jdr ct5ooi)S be fiollen, antJ t~e felon Ootb blafe tbem, tpat tpefe fi)aU 
not be faiD to fac uruJaifs) bp 13 E. 4. !a lLo~b tubo parb bona waviata, \1JaU nor \Jabe 
tpeft gootlS of ~Hens ('(J 1101£ antJ tDamtJ bp ,felons. 3!fan mt~n batb <l1?oons tu\Jicb 
.are fiolrn a\tlap, \Je makes pis ®~ecuro~, anti tlies; aftertuarilS, tpe jfelon b~ings 
t\Jere <lJ:)ootls into a jfrancbes, ann tpere pe wabes t\Jem; tpe ll.o~i) of t\Je .franr\JeG, 
bJbo batb bona waVIata fi)illl not babe tpem, fe~ bts ®recut(l& fi)aU babe t\)is @~itJt= 
l£gt = )pere tpe p&lbiIege IS annerell Ullto tbe p~opertp wpicb be \Jab tn btGUfe time, 
ann tberefo&e after Pis Oetltp \JtG ®~ecuto~ IYall babe t\Je benefit (If t\JiG, 
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Obj. gnorttt SDbjettton bat\> lun manl', tbat t~e ltttngs <II5~l:lnt iVall be taken anti 
conftruEb mntt benefu?ialll' f(J~ tIre miny, anb fi)aU not be l'~renb£b unto a rpettal 
~aie. ' 

Refp. 3In anrb3er to tbt9, tbt fame is to bt agrlib, but bJben t~is rpecial (!tafe is 
bJitbtn tbe compafs nf tbe <lDeneral cU)~ant, tben otberwtfe it fi)aU be: ~s tftbe ming 
<II5~anrs to one, aU biB !!tenements anb 'ereDttamtnts ill Dale, anb be batb an f4b~ 
bowflltt tbere, bl' 16 Eliz. Dyer, tbiG ft)aU carr~ tbe ~bbotnron, fo~ it is an .ertDtll 
tament. 

,ert in tbis ~are t~e <Il)~ant is, Q:od de vinis Civium, nulla prifa fiat, nottoit\J:, 
nanbing bis perron bt beaJl anb gonl', pet tbefe ~t5 CIr'(Jotls bo remain, anb tbl6 be: 
tlefit of bifcbarge (If lD~ifage, 6)aU rebounll unto bis <letlatt, w\)tc\) botb~fitu nmain! 
gnD fo upon tbe 'w\Jole matter, 3Iubgement ougbt bere to be giben apinll tbe lAing, 
anb fo~ Frances Hanger tbe EDefenbant ; t\lat fo~ tbefe Bines, fi)e ougbt to be DICcbar= 
geb from P1ll'ment of lk'~iraue. ' " , ' 

Croke Jufilce. "aintainetJ ~is fo~mer @pinion, anb tbe fame grounbeb upon biB 
f(l~mer reafons, Sltbat 31uDgement ougbt rg be giben f(J~ t~e 11'dng,antl agatnll ti)e ~e: 
fenbant ~ tbat fo~ t~tre Bines lYe fi)oulo pap j!)~trage, anb not to be bifc~argeb of,tbe 
Came, bp t\Je <ltbarttr of (/£)~anr antl31 mmunitp. " 

Coke chief J llfiice. l:\1t5 is a great <!tafe, tbe blticb waf fidt in tbt ~ourt of e~" 
cb.equer, anb t~ere to be argueb bJ2"tbe 15arons, anb tbl-t'£ of !bem were of X1Dpinion if: 
gain it ~tr Tbomas Waller; but tbis ltloulb not fatisfie ~im, anb tberefo~e be b~ou@t 
tbis matttr again to be qudttontb, anb bttermtntb .,ere in tbis <n:ourt; Inb t\JiJ ~afe 

trin.,le Jac; bat\l bEfn argueb bert befo~e bp t~e3lubges; Termirl. Trip. 10 Jac.tDberein tbepb:lere 
bibibeb, (S.) i:tno agatnft two; Xlnb ilO\» t~e fame Cltafe argueb bert bp us a= 
gain. 

Qgi incipit fine ardine, 'e will enb in ~onfulion. 
31 QJaU tber£fo~e btbibet\1is ctafe into parts: XIs, 
I. Firfl, 1[0 e;ramtne tbe true caufes of tbe G~anting of tbis c1t~atter ofOifq,arge 

(If ~~irage bp t~e mingo 
2. Secondly, o~ tn t~e rteonb part, in tbe bpe, to fa tbe fucttfs of tbis ~~a(ter bl! 

~adtamentg, anb bp 1lteco~s fo~ t~e ram~, t~is being onelp in tpe bp~, but pet bt: 
rp b)o~tbp of obferbation. 

3· Thirdly, i(oucbing tpe <Il)~ant it relf, in tobi'~ t~ere ribe t~fngs ar~ necetrdri· 
Jp to b~ obferbeb : ~g, 

I. Firfi, 91:0 tnbom ibis tJl)~ant ia tbus mabe. 
2. Second! y, 1:0 w\Jat tbing tbts G~ant is to be r~tenneb. 
3. Thirdly, De quibtis rebus, of tnbat t~tngs Wis ca;~nt ts. , 
4. Fourthly, _bat perron l1)aU ~atJe tbe benefit of t~ts c1J~nt (tbt fame bemg 

<l3~anteb to Ii )5otlp) anb anotber takes benefit bp it. : 
s. FlfihIy, &bat kinll of ~~tragetbis ts, (s.) SDne tun to be taken, ante, befo~e 

tbe t1J!)aff, anb tbe ot~er, a recro, be~fnbe tbe .aft ~ ~nb tn t\>ts it is to be conti: 
tltreD. 

L Firfi, apid nomine, tn\Jat tbing tbis is. 
~. Secondly, ~ale, wbat 3.nberitance tbiS is. 
3. Thirdly, ~o jure, tblS t~ .. bue., ' 
4. Fourthly, De quibus perfoms, tbls IS lme. , 
s. Fiftbly, ~ando & quomodo, wben, nnb ~(ltn tbis is nue, an'll tpf. IS t~e bet1? 

life of tbe 4l':aft: ~nb tb£n ' 
,6. Sixthly anb laHtI!, 3lf. a~l t\1tfe O)~ulb be againrt me, tbat be is not \lere Civi~, 

nCltber tbere Bincs vina C1VlUm, pet it IS a clear .rafe, tbat no 3Iubgement bere rau 
be giben fo~ tbe ~ing. 

3!n tbe ~rgument (If tbis <\taft', 3I1JJaU anftner tpe <IC~ttptlong anti S1Pb;etti911SaS 
t~ep lfrife; "nb 31 fi)"11 make gO(l1) mp optnton in tbtsCltafe. 
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I. Fira, ))J.? m.eco~bs, being v-enuHacis & verirafj monumema. 
2. Secondly, J5p )1)ook· ~afes. . 
3. Thirdly, J5p 31ulJgements to tpt llloiot. . . .' •. , , 
~lJ to tbe ~~rt~r, t:tJt tuo~ns of tbe ram~ belOQ, quod de VIIlIS ClVlum, nulla pnfa 

fiat; I:be ca~Cesof ttJW ~~aot are tlef!? eblbent to be cclletten (Jut (If tpe 1aeco~tls , 
tpeE bdug" . 

I. FirLt, fO~ tbe abbllnct~ent of SLrabes anb IlLratfick, tn~arb, anb outw,arb: 
~s tbe carrpfng fo~tb of jflatlbe 4rommonttfes, ann rbe b~tngltlg tn of jfo~elgn , 
anb tbfs~s tpe itfr anll tpe foul of lpis 3!t1anl'l, bJptep cannot Until) ann fubfrft b>it\}= 
Gut it. . . 

2. Secondly, 'jfol- rbe maintenance or tbe jf1abp, being hgnei mures, fo~ tbe J.9o~tS 

21 

are t~e aRaRaUs anb tbe Gites of lbe 1!{eaim: ~nb 26 EIiz. tpe ~uren btll ~~ant 
uito a ]l)ifi)op, a ~o~t, anb t\Jis tuas ab;utlgeD to be a bOlb <lI)~ant, ann tpat foJ. t~is 
tearon, becauit t~ep are tbe Gates of rpe ILanb. 

~nll as fo~ London, tbls is Cor regni; anti fbis c1tparter bete was <I5~anteb to The Lord 
tbem, pro l11eleoraCi?ne Civitatis: !iUro ~be UO~b ~~Io~ nfLondon is cbier lBut~'Major of Lon· 
In to fbi lldnz, at bls 4I:o~onatfon: !Jnb 10 I H. 4. tbls was (0 alloweD unto plm , don, chIef 
\Dvm FItZ. Al~en bJas ~o~~ ~te~arb, \Dbo tb~~ al~Obleb tbis -unto pim. Butler, 8cc~ 

itIJis cn::batter bere IS, In mehoraClOnem ClVltatJS, fo~ tpe matntenance·of 1ltrabe , 
!traffick, anb jl!a\lfgution, anb tbt fame to be tJ~ougbt to London fo~ fpe atloll)ing of 
Dfunkelloefs, fo& tl3at aU tbe Jaealm befibes cannot aboitl rbe fupertlutr~ of Bines: 
3ln tbe ~itp of London, tpep are a~ unner ,Uti', !berefJetuB a ~~tl)le fo~ to rdtral!1 
gD~unkenners, anb tberefo~e to be b~ougbt In tbltber; 

3\n tbe neJt place, !Js to tbe ruceers' of rpis <tt;'~ant, Una lex alienigenis & indig~niS'; 
but indigena, are to be preferreb b£fo~e alienigena ; tpis bot~ mu~\J cRrie\) tpe ctttp, 
bl\)en p~tbatt. gatn is mt1cb tnitb tbe pubHch: 15ut tten tpc Gafcoyns, Almagines, 
anb spain, bib complain, tbat London \Jab taken atnap from tbem aU tbetr iltra'Oe of 
Btnts; upon tbts, flt tbere $tatutes of 21 E. ,. cap. 7· «gaion JLicenfes fo~ patTftlTC s of 
'~ '. ~ ~~ 

of Bool,s, Jleat\)er, 1IIM001fels, o~ 11.£8'0, (Jut of 11)e ~ealm, anll 42 E.,. ,cap. 8. S:~iSt 27 .E. 3,'Bcc. 
no <lfl1g\tft) SJ!'ertpant fi)tlll go tnto Gafcoyn fo~ otlaRtnes; (0 tbat bp tbls, p~ecen£nep 
mas giben to t\)t Gakoyns, tbe)? oneIl? to b~tng aR\lI1tnes tn bttber, anb in tbis ~tran .. 
gers tnere p~ef£rreb: J5ur tbis!att tnas but fo~ one pear, fo~ in 43 E. 3 .cap. 2. tpis 
£let Will' repta!eb. " . _ 

4t,lotbing, anb t~is 31mmunitp from paEment of 18~ifage, batb berp mue\) enricp: 
ell tlJe dtitp of L-:mdon: lap t"ts'~ ~abigatfon batlJ .b1l:n encreareb, ani). ~trangers 
fJ)oulbereb out: jp'o~ it hJas againft all rearon ant) poitcp, to p~.£fe:r ~trangers, be: 
f06 t bomebo~n €itilens anll ~ubj£tts. , . 

3' ~h to tbe nf~t anb tbtrO point, befng tOlic"tng tpe 4O~ant it felf,of rpisllifcbarge 
.of lD~iragt ; ~nD in tbis, . 

1. Firfi, ml\lIlbtit i1'~traile iB. Prifa ell vox artis, anb Oerib,n a prender ; 31t is but 
a taking; ann rpts' tn\ltcp is fo ta~en, eft prifa, Nulla prifa, &c. videlicet ootb e~: 
plata rlJis, being nomen equivocum. 

2. secondly, QEid etl re, genus, fbe hinbe of tbis being befcribell ; tbe fame be
ina 0 certain burp, bue unto tbe ~ing bE (Jtullom,lltlll tbe fame a ~~~rogatibe tn \lim 
as tiling, \le \lobing bp tbis a gooll g:ttle, to babe anll take of aU <rengUll) 9lj)ercbants 
onelp, fo muc\>, b~inging in mImIines from tbe i0o~ts be~oOJ) !Sea; fo& if {)e b~inli 
mliJRfn.es from one lDo~t to anatber, to babe P~ifage p·ere, tn rucb a ctafe tpere is 
no col(Jur fel- it, but tbe fame Q'ijm'!tnes ougbt to be bfoug\lt from befonb $aea; ~nt1 
t\lts is rerminus a guo, an'O fo to be b~ouBbt unto t~e 10o~ts PHf, beIng terminus ad 
quem. 

31f tIJere be tn tpe ~btp twentp tun, anti abobe, t~en rbe ming to babe tW'(J tun fo~ 
\lis ~~ifage; )l)ut if unl:ler twentp tun, t\>eo be is to babe but one tun. 

~n\) tbis is tlue to tbe JIttng bp 4I:uftom, if b~ougbt tnto anp Wo~t of England, 
paEing f(l~ t~(lttilge 20 s .. fo~ ebel1' tun. ~n~ t~is tJefcl'iptton (If W~tragt, is p~os 

ue-tl 
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bell hI? IJ ia£co&ll: SEpen quid al nom'ine & re, b>itb tbe manner (If tbe tating.of ir 
(s.) ~nt tun, ame,Clohum, anll t\Je o£\)£r d~olfum,.'.· . , ' 

m:pis ~~Irage is caUell in an olll11\.fC"~b, Regi,a ~ifa, reCta &c.erta prifa, anb fo~ 
~()~tagf, etJetp e,ercpanr is to P~~ 20 S •.. aU ~bu:~ IS.P~()bf~ bp 1!\tr'o~tl, (s.) 3ln 

1n Rot. paten- Ror. Pa:rentJum, 40 H.~. De pohs regllS::, vldellCet, de certls 'prdi's, (quii Cer
~ll/m, 40 H·3. [US, numero) if tm tun, ,tpm to ba,be (Jne tu~; ,1J .~b:J£11t,r, tpcn: tbJo tun; pt~fa 

regia, fo caUei), becaufe tpe famt tS an anCIent \1rUUJ.)m, anb a jfJOb:Jer of tpe 
~rolnn. ' '. .:, . 

In Rot. prlten~ ,£l1fo in Rot. p~tentium, '28 E. I. rea is. & cerik prrfn-, fo ~anFb; tb[s is tber~ 
Kium,28 E, r. faJ.ll, ~o b~. an anClent.i:lllfp, bue unto tpe ~tng'of~ot:nmJ.)n 11itgbt. . 
I~ Rot.paten-,' ~lfo in Rot. patenr!llln, 20 R. 2. ~ goob Ptdilltnt", memorandum ell, quod rex ba. 
t1l!m, 20 R.2·,ber, a p~op£rtp, ex antlqua .cooluetudlne,' bts ~ttle to babe de quadam nave mercarc_ 

ris, t'f bup, anti b~tng bttbfr to fEU, !';lifage tf~e'com(s infra aliquetn portum "n

, , 
gl!er ,: Dc vigmtis,dolis, to ba~.e, duo della , ~S.) fIDn~ bEfo~e, tl1e (ltptr be}Jinn tpe 
~a~ ~ anti as foon, as be arrl11eg, l.0~tragt IS Il,UE; , & pro qL:oda~cerro pH;cio'Pfl-
1'er vlgnn [olldos, 6 E. 3. f. 9. br Parnmg, mentIOn IS tbere matl~ of tbe 20 f. to be 
patb fo~ J?(J~tage. ' .' ".: !.! . 

1n lihroruhro In Ilbro rubrd in Scaccario, f.26S'. mention is tpere malJe af liltng John's J151at1t 
in Scaccario, unto ~rtbants. .' , ': : :~? 
foi. 26;·.0t tpe (Jtomrrum JLaw, tbEl? tllete' not to be acqufttfb, but to pap pta qtr01ibet 

dollo vlbi, dueL .per Mercatores, infra -regnum Anglia & pO(C:~~tem regis 7 nnll 
fo it was ufellitl tye"tttne of !!ting John, to \It paill l1p aUl1J9tr.t~aTIf$~tr,~pg~~S 
alfo. . . ." , .. 

Fleta,lih. 2. ~nb ro is Fleta, lib. 2. ca1'.22. De officio Pincerner, Offici~m Pincerr'er ell, de qua
cap. 22.&C. libet Nav~, vinis venalibl;1.S carcata, unum dolium vini eligere 111 prQra Navis, adoplls 

Regis & aJiud in puppi, & pro qualibet pecia, pro portagio 10 s. '.. , . 
10 Rot. paten- !a~ to tbe ([parter of t~eJllitJg mane unto ~ercpant ~trangetg: 3!n Jtot.·paten
tiltm, 31 E.I. tium, 3 I E. I •. tye laings great.<lrparter: £Is tQucptn~ l5utIerage, bJpat !~hris, ~o 
&tIerage. ~ow tpis bcgan~ 31 E': I. lltb~Jll~yg llill grant mercatonblls, Almon!:!', Francia:, Hlf-

pan. & omnium aliorum regnoTum, to be frre from SJl)urage,10ontage, anll to 1m.fl.e 
legem mercaroriclD, of fun anll fplrtlP 3ufttce, fecundum lege~ n:er,a[Qr~um. ,~lnb 
t1>is is fbejfountain of j@ontage anll ~~ifage, to pab~ ont tu~bEfl:l~e, anll anotper 
bebintl tbe ~~ft ; :iliurrs otbEr 10~tbilegts were tben grantell,unto rye !g!lerc~ants , 
anb t~e $ipcrcyanrs, propter has libertates, l)ill,gran\unto tpe Bmg duos J9Ildos, to b~ 
paltl l1Jfla quauragmca dies, anb CO from pence It map be coHearll, tpat ~&rfage OU~pt 
to be paUl witPin fo&tp Oaps: ~nn tbls fbe flt.tngJ)tlb from ~erctnmrs ~rrilnger$ 
onelp, bp tbeir ohm <I5~ant, fo~ tpc ,3!mmunitp $~antell to t~em: !anll tbls i~ calleo 
:ll3utlerage, fo tbat tbe Ilting barp tpis JSurlerage of ~HcblJntg ~tnmgers:. !anti 
~&irage of ~ercbants Anglois, not ~f ;i7trangers, but of LondQn ~ercpants, ~~ 1" 
to pabe none (If tbem. " . "" 

4. 3ln tpe nerr place it is to be confiberel?, Q!aljg ell prif3; Jf.bis is nor purbe!': 
anct, b>bfcb tye liltng cannot <!3&ant (lber, bring tnfeparable from \Jis perf on. 9!:pts 
is reparable, anb t~rEFarablf, infeparable'bp b>ap (If <lE'&8nt, but \teU feparable; bp 
wap ofntfcbarge. , 

In Rot.paten. 3ln Rot. parentium, 26 ApriIis, 15 E.? llL~e Bing till <IE'&ant unto one Firmer.:. 
tium,2oApril. ben, fo manl? SCuns of bts ~~irage; ~nb tbls agrres b.l!tP Fleta, bEfo~8 r£mem. 
IS E. 2. b~d). 

Statute of J5p tpe ~tatuteof 1 H. 8. car. S. ~o ([;W~m of London, &c. belng frlf of ~~i.= 
I H. 8. c. s. rage (l~ 15'utltmge of BinES, bp <l5z,ant, "([ullom, o~ otperwife, ~uftom no Bines of 

anp perron) &c. fo tbnt a man map p~ercribe in not paping of ~~tfage, fo tpat tbis 
~Rt\) its commencement bp Iltufiom. . , 

S. 3!n the ncrt place, tnl)En tbis i!'~ifage is bue to be paitl. 
~£l to tbls, bJben tbeamlltnrs were b~ugbt tn France, nu, lilJ,ifage b>as tpcn llue to 

be }aitJ fo~ tpemJ mitVer b>as ftnr ~~IrBge tme, tbe Dines bEfl1g upon t~t ~£a , 
no~ 
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no~ per upon t~£ arriba! (If fbe mlQIlines: 15ut aU tbefe togetper malus tbe jgl~tfaU't 
tlue. 

~pis drafc pere tn quefiion, as to tpc tlutp of ~~iragf, map be fitl~ e1amplel) unto 
~ame Hales ([afe, in tpe CommentarIes,. wp£r~ pe anti pis QWl\tfc \.titre poff'efi'tb. of a Dame Hillel 
)Leafe fo~ ~eara: 3lufitce Hales cpang:tI pIS 11lehgion, but vlfidlcta & ira del foUowflJ Cafe icc. 
t\>ts, be was neber bls own man afrer\.tlartJll~ but tlj~raLtei): jftrfi, 1l}e put ptmfelf J 

into t~t Bater, anb be afterwarlls llpdJ; ~IS putting ofbtmfelf t\lere fira tnto tpe 
mUlBater, was to be refpetteD; fo ~ere In tpis <[.afe, George Hmgers putting r\JJ 
~crHines 6rft into rpe ~\>tp. 

Ob). ~8 to tpc $bjettion matle, tbat pere hlas not Civis. ' 
Refp. ~s to tbis, pere is Civls & vina C1viurn; Crfis eft ma[cu\us, o~ F.Tmelb, 

tuts <[.parrer of llifcparge of j!l~irage goetp to botb ~e):es: 1(1)[S tuo~D Civis is ta: 
hen fibe manner (If tnaps tn our boohs. 

§Itlt, Chis re, &: non ReGdentia, anll fuel> a one is not in 31utlgement of law 
a ~uti£n, anti tbis appears to be ro bp 35 H. 6. f. 12. precipe 1. B. in ilD£bt; Ci. 35 H.6. fol. 
vis Eb Jrum ; Non refidenria, 36 H. 6.f.28. Cive & pannario Londor, anll \ll~ nil) not 12. 

i'JweU tbtre; tpls not gooll, f~ \lcma-p ~ pannarius de Londor, anil pet owell at York, 36 H.6.f.28. 
4- E. 4' f.I o. filbere one is Civis de London, anll tlwelt in anotpet place: ~ntJ if 
tprs fufftcerp not, in legis aHimatione, ron fuffici r, in regis conce.lfiooe: 31f \le b.e a 
li\efitlent onelp tn name, t\>is IS not gooll , bp 24 E. ,. f. 7. 5 H. 7. f. 10: & 24 E. 3· f. '1-
19- if \)e be not a <['ttii£n, anD a jfr£f~man , be cannotbp 1\)e ()tufiom Iltbift &c. 
\lis Ji.antls in ~o&tmain: ~nro if be be but Inquilinus, tbiS' \ntH not fertlt bts 
turn, but be ougpt to be a conttnuing <[.ftiien, anD rditlenr ': 'e ougbt tb .,'f.i3t 
jus habitationis, & jus fociefatis: 31f in f\>e 31nttrtm be bapJ)-Efls t.o be ilif.francp"tfett-, 
be ll1all not tpen pabe tpe benefit (If tpis llifcparge of ~~ifage, but pe oullPt to be a 
continual €itfi£n: ~nb if aU tbere Do concur in ~tm, anll pe contit1t!etI to btCi-
vis, tben pels eberl' tnaps compleat, anD enAbletJ to pabe anD enjop tpe beneftiofJ\1ts 
Q5~ant of ~ircparge) Bratton, f. 41 1. camp~ep£ntJs aU tpere In one il!1lll(l~b, (S.) Ba .. 
rones London. , 

6. XIs to M)e ne;ct matter in tbis <[.parrer of EDifcpargt, (S.) Oe vinis Civium, nul. 
la prifa fiat: ~s to t\lis, st\J!s @~ibtlege is not fo mucb tpetJ untn t\)r perfon"but a:l~ 
fo to tpe aaaIltnes of ~ittlCUS: ~nlJ rpe <[.parter it f£If fJ,fre iOtfp unto mIUlhn£B, 
(s.) De vinis, &C. 

It cannot be benpeb, but t~at Proprietas ts btb£rs tuaps to be taken: 5i1nb as to 
t\J ls : 

5tpert is jus proprietatis. cantum; !anb 
Sl:bere ts jus poffeffionis tantum; ~nl) 
I:brreisalfo jus proprietHis, Be polfefIionis. < 

1lt\)er-e ougpt to bt jus proprieratis, tbig ougl)t to be proprium quarto modo. ~(lt 
fo, if be plellge tpere mlmlines, o~ if pe pabe tbem as a pleDge; but !\lis ougtn to 
be proprietas 1'ola, & abfO\llta ; jfo~ if two, o~ twentp <[.rttiCUs jopntlp babE mlOiltnes 1-

tbe~ all 1l)aU babe tpis benefit of 31mmunt~; fob, tlJat IS, Coli elVeS, but not fo, it 
tbep babe tpetr 3!n~er£fi tn tpt crIl\1ll~n£s toit\) a ~tranger. '$:pen f~ tprre ml(]lfntB, 
t\lep ft)aU not be lltfcpargeD of J..tl~lrage. -

~lro tbis p~opertp oug\Jt to b~ proprietas ver~. jfo~ if a jfo~eigner Dofraubulent: 
Ip make II <[.tti1enbrstlale, bp a fraubulent conbepancf to bim mane, anb tpis tlorte'b~ 
I1tm oneJp to tJefraub ttl? lamg of iJig ~~tfage ; _ ' . 

3!R fue\) II <[.afe, tbe Jrir-ng fi)all pabe J..tl~ifage of tbefe mImlines, fct pe oug~r to be 
verus proprietarius. ' 

I&£afons to p~Obt tpat tpefe mlQLline.a bere in t\lis ~are, ougbt bp 1'\Je Iltbatttt of 
'btrcbarge, to be furn from rl)£ pl:tpment of i0~lra:gt. 

I. Fidl, SLbe tltfcparge is of t1J1QBtnes of a c1tbattel ; gob tben a rtp~erentllribe,(I~ 
a reputatfbe -tpatt£l, ll)aU be Wttbtn tbB compafs of tb"~~ant. 

3!f tpe flUng ~ar!J a reputattbe~ano~, bp pis <S~,"t tpis l1)all clcarlp pars b! 
t~il 
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t\)ts m'unc, if r~e fame be Imown b!? it. II H. 6. f. 18. tlJe Jatng \Jar\> a miicartl.:Jge, 
anti p&crenrs unto it bp tpc name of a ik'arronage, anl.:J tn {PIS be mentions tpe rtg\>t 

4,7 Eo 3.(01. $. name (If [be ([pard) ; b~ t~is be ~lIt~ nom matJe tpis a, ~arronage, 4 T E. :;. f. S. pla
Ice, ClIO 9. Tho. P~ns ~arc. ~~e liling p~eCents to a ([~appel, bE tpe name of a <1tpurcb, 

tbere bp l3dkoap anll Candilh, alt~ougb tbis \Das a ([:\>appel, anll (If ancient ttm~an= 
ne1etl unto a~\Jurct>, anll after lltbers P~eretltments anti Jgl~efentl£s, tpere recetbeb 
ttitye raill ([:~appd, as to a <1tburc~ ; bp tbis tbe fame is nor nom a ([:bappel, but a 
~yurcb: ~nb if fo, tbe like fi)aU it be m tbls (!taCe. ~Ufo tpings wyicb go In tltc~ 
cparge, lire fIlf,er bi fcyargell tben ~&antel). 

Mich •. 38 &: MIch. '38 & 39 Eltz. t[be Jlo~ll Darty's 41:afe in a 030 warranto) ye cIaimell to be 
39 ElIz. &c. lJir(~argen of purbepance; tbere it was refolbeb, tyat one maJ? well be bifebargeb 

from papmenr of purbepooce, but tpc fame not to be <lD~antell bl' wap of <S~ant ; a~ 
if tbe lttng <S~ants ober tpc Jglurbepance of anotper, ibts is not gooll. !rbere [be 
~Ean (If Pauls pall fuel> a ~~tbtll'ge ®)anteb plm to be tltfepargeb of ~urtJepance, 
fo~ pim anti piS iltenantlJ fo~ t~~re ~ano~s, anti b~ rearon of tpts, tbe J!.o~tl Darcy 
nlll purcbafe of rbe ~ean of Pauls tbe faill tp~re ~an~~s, Bnb ro woulO pabe tbt ratl) 
If'~tbtl£ge (;If Ilircparge: )Sut tt was refoibeb againft pim, becBufe tyts luas a perro: 
nal' t1t~ibtlege, a nil Ilill not pafsi . 

~en: tn rbis .[afetbere ougpt to be a: continuing ~itflen, antJ upon tpfs, 'Valmiley 
bill put tbi9 <ltare, w"en t~e Came Was argueb befo~e. iltbe tatng Oil) clf5~ant unto a 
JLo~b, tbe ~merctaments of aU i)is lILenants, afrerw~rlls tbe lLo&tl tlttl aIren tpe ret: 
gnionofone of bis ~enants, pe fi)aU not now J)abe tbe X'im£rciamenr of bim; fo~ 
tbat tJ)e iltrnant cugbr to be Ii continual s:enant, o~ be fi)aU not babe rbt ~mercia= 
,i1l2mAlf JJim; fo yen~·be oug~t to be a cont~nutng (]tittlen, anb as to tbis, tJJe fame 
is .1Jfrp cltr{r. I 

19 E.2. Fitz.. ~ Jl.o~1l ma~ well btfcbarge ~is SlCenant, tbat bis 1!}eirs fi)aU not be in aIalJarb,tbfs 
tiro &c. IS' goo6 bp map of Iltrc~ar!e, but not bp tna~ of ($~anr, as appears bp 19 E.2. Fnz. 

tit; Ayowry, placito 224. anll 40 E. 3. fo1. 47. but t~e Iiting map <lD&ant tbis. 
31t foHows tben l>ere in t~is ([:are,t~at tbefe Bines are tbe ~oo'Os of George Han-

ger ,nottnttbftanbing J)e be 1;Jeab. • 
Stanford, fol. 3It appears ill Sc~nford, f. 188. F. I:bat if an <lErrcuto~, \>ab!ng cll500lJs as BmlEre: 
188. tUto~, be ouMawei), pe ,i1)aU not fo~fetr t"\lefe cll5oot'ls, f~ tpep are alwaps; anI) fo ff: 

matn to be bona teGaroris, anll oneil? in CuHodla Executoris; fo rbat bp t\1t8 tJ)ep ap
'Plar fUll to be, bona Gecrgii Hanger. 

:21 H. 6.£. 1. 3!t appearS bp 21 fl. 6. f. 7. tbat one mba is incapable to babe anp p~opert!.' in 
&c. ~OObE, map p~t be mane an ~1ecuto~, as a ~oign; anb fo is Perkins, F. II. placiro 

51 & 12 H. ,.fo1. 27&28. antl b!? 14H. 8.f.16.b. ~ SWOP" map be tpe 1l1ings 
jfarmo~. ' 

.. 31t appears bJ! B:acton, Erpat tbere is mo:s Naturalis, anb ~ors Civilis, anb tpere· 
fo~e tbts is ufuaUp e;rp~effell in lLeafes fo~ life, (S.) durante vita fua natural!, b£caufe 
~e map enter tnto lL\eItgion, tDl)icb is mors Civilis. 
'" ,22 H. 6. f. 4, b. g:n <1E;recuto~ fi)aU not fo~fett tbe $ootls m\)icb be pat~ as <1EreGu~ 
ru. fbi', rearon is, fo~ tbat tbe!? fttll are tbe $ootls of tbe t1eall. 

Slnt'l bp 21 E.4· f. SO. a man make'S 11 mItllein bis <IDJecuto~, be fiJali not be en: 
frantbirtll b!? tbe b~tngtng of an ~ttiol1lJgainft J)is llo&tl, fo~ a ~ebr bp bim nue un: 
to btll m:£ftato~, becaure pe patl) ibis to anotJ)er cfe, fo~ be iJot\> fo participate of flJe 
nature of \JIS m:efiato~, tbat if t\H~ lLo~i) no anf~er \Jim tn bis fuit, \tlttbout making 
~f anp p~ot~ftation tbat be is bis·crrlitlcin, pet tbls fi)aU not be anp <1Enfrancblfemmt 
unto bim, fOl bt batl) tpefe <SOObs, anti tbis l!lecober~ is onelp fo~ tbe benefit ani) 
.to tbe ufe·of bis 5Lefiato&, anll Jimt t~ere are tbe <Soolle onbe beal) ; lnbert if IS fo~ 
tbe bEnefit of tbe stefta:to~, tbere tbe </6000s in tbe l)anlls of the <1E;recuto&, 1l)aItbe 
rat~~ in ;!u'Ogemmt ofJl.,am, to be,tbe ~ool:ls of tbeJm:efiato~; but orberb:Jftt.tt t1)Bll 

14 M 6 £1 be, b)~tre it map be to bfs,p~rjUbice, 14 H.6.f. 14, IS. Gargraffes cafe, 9rl)at mIt=, 
IS- • • • 4, lagarp is no i§'lea ag~inft art~:r~cut(l~, becaufe aU bJb!cj) ye yatb o~ rec-olJers, is ad 

llfuffi 
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u[um reihroris, anb not~ lug be barb (If rpefe ([5ootls to bis own ufe, anb tbe 4E~fCU· 
to~, is but as fbe ~tto~ne~ (If tbe ileftato~: ~ntl pere we are in a €:afe, wptc\l reo 
t)ounbs to tbe benefit nf rbe m:eftato~. . , 

jfo~ anotpfr rraro'n t\Jefe mllmmE5 jere are to be t>lfcbargetl from papment of ~~t= 
fltgt~ in trgatl.l of rbe .great tmnger ~at rpefe poo~ rum babe untlergone in tpe ~a= 
bigatron: jfu~ pojj(o,tPar (PCP tn eben return pao met wttb ~p~ares, anti tpt il!)wner 
~ao bren htlleb tn befence of ptmfelf anll <l5ooQs, but tpe ~pip efcapeb anb came 
pet~ into tpe 19o~r ; if noto tpep f!1oul~ not be Iltfebargeb of ~fif(fge fo& t\Jefe,illatUnes , 
tp1.9Wrre fO abbe caiamit,p fO talamltp, anti tberefo~e tpep QJall not pap ~~lfage fo~ 
tpefc 6fnes; t\Jep fit t~e ~ea, DO allt1enture on tpe tlanger of 3lLempefts ann of 
~r(j&ms, anti tperefo6f not to be (Julien of Iltrepal1le of ~~trage fo~ tpefe mImltnes 
t\ms b~ougbt into tbe ~o~t, witb fo grl~ar Oemget, ropieb, as it were, rarrfe$ bzat\> 
tn t~e faCf,_ anbfi)ifU now bts tnterben!en.t lIfal~ p~ebent 1;>im from 1)abing benefit of 
t\lis ~&lbafge, fo~ bu., <!Poots to be fr~b trom paplJl,ent of ~~ifflgt, certainip it f!1a~1 
not; t:rdlpou ~abe bfm to lofe btsltfe In rbe Jliablgath:m, anD alro to lofe tbls P~t. 
bllege of DtfchnUt of j@~tcBge, tbis il)puln be berp barll. 

~notber n~aron is, fo~ tbe gre.af Oanger wptcp lJe untltrgo£s fo~ tbefe mlilillnes. 
~gajn, jf a ~.:rcbant ([W,erlof London, renb pis ~btp witb ~aaines ~ttber tn: 

ttl t1)£ lDo&t,pe \limfdfb£tng, (pm ~.~ponb ~ea, £nq~trp f1)aU not (1)en be maDe, tn~e· 
tber be were tpm libmg, o~ not: ,ere t~ep a~e 1)IS ~oobs, & vina Civium. 

J:bls <!tbllrte~ ~lro\pas mane, pliO meiloraClone ClVItalis : ~lro bere is beat\) in 
tbe .tafe, bl\)icp is tbe Blt of <ll100, anO tbe rule of )Lam ts, tbat tbe act nf <SOli t1)all 
turn no man to 8 p~f;ul)ice : san~ notwtt~ftl:'lntung pere Is not Civis, pet tpere 
mlmllREB are vioa Ovium, anb (0 ~o be llifC\largeb of lD~irage. If George Han
ger ~an roIO tpere mlmIints to a ~tnmger, pe QJoulO pap jp~trage, fo; tPIS was ~ts 
(Iron .att. , ,.... . 

,8 H. 6. ~ 28. Tenant p\i~out.Fr,v)e is tl.tiTfiretl, no ~ttfon liet~ fo~ tbe mean ,BH.6. f.lt. 
:@~ofitB untill be enter; but If celtuy qu: Tie bles, \1e ti)aU tpen p~erent1p pabe an 
~cttonfo~ all tbe mean ~~ofits; tpc rearon of t\lis <!tafe, comes to tpis (!tafe tn que: 
(bon: m:pife mlllllines pere, (tpong\J tn t\le \Janns of t\Je GEJecuto~) l1)all be Cain to 
be tbe <l1>oollS of fpC sttftat()~, ann as bts <Scobs QJaU be nifcpargfl) ~ere of ~~t= 
fage. 

~lro pou mill Junge bere ortbings in parts,m\1icl) oug\lt not fo to be,but pou ougbt 
to ;utlgt, fuper rota materia: Qngo rei infpicl deber, not to jullge \Jere ondp upon 
tbe Iaft a(t, but we lire to ;ubge upon aU; as tn ~am-e Hales Qtafe, tbere relation tollg 
to tpe firfi itet, (S.) Ilpe tirfi puttIng of bis foot into tbe mlmlattr, ann fo it l1)aU be 
"ere in tbis (Jtaft, co look to tbe tirR att, tpc putting of t\le m1(l1lines into tbe ~bip , 
anb fpen to babe rrrpe(t to all tbe fubf'eqHent atts,unttU fpe coming into t\1e ~o~tann 
n111abin~ . 

xuro George Hanger bere mas not tpe <S~antre to tnbom tl)e €\1llrter was mabe , 
but tpe fame was matle to l1;e :l5ollp of tbe Qtttp to "abe tbis p~lbilege, anll eberp Pitt. 
tttular ¢ttr,en tdhcs t~e fruit anll benefit of rbis ~parter of bifcparge of 13~iragr: 
$[I)e d3~anr bEn was mane to tbc ]1)ol)p of tbe 4Citp, flnb Hanger was no t$~anrE£ : 
~nb tbis was tpc great lIntl p~fnctpal rearon in t\Je care of S~lttons lpofpttal, it rtp~£: 
fentatlbe JBobp gooo fo~ Purc\lafe. 

!(1)e Ian anop&fnctpaI reafon, is becBure tbiB cS~ant bere mane mas fo~ fpc ab~ 
bllncemmt of 9tralle anO SD:raffic\t, nnll tber£fo~e t\lis is to be taken anll conftrurb 
fabo~ablp antJiargelp : ~nb all ~barters mabe \1)pte\l Do \linbet 3trabe anb Sitraf= 
tick, are to be baib: Carra MfrCatol ia, 3 I E. I. t\le lam inco~po~aten aU apttcpants Carta Mma
~trangers, anb enablell tl)tm to take (If tbe Bing, o~ to glbe to tbe tatng; an\) to fOl'ia, ~ I E. (. 
tbis purpofe tbepare a: ~o~po~attcn: In tbe RegiHer, f. 259. flnO in Fitz. Nat. Brev. Regifter, f. 
for. 227. tb ~re is a aIlcrr!rtr upon., I E. I. ~ S9· ~c. 

~ere tbis dtbartrr being tl)u11 granteD fo~ t1)8 lIbbancement (If Brrabt cmll i:raf. 
tick, oug~t not to be conftrufll afier a tlUtgar anD com mOll conftruction. 

<i st~e 
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The Infor- g:pe 3lnfo~mation al fo bere is not goob, fOlt bI? t~fs pou blill "abe 10~irage of aU 
marion de- perfens generally, bl\leuas ~rrangus ougpt not to P~J? tpis: alfo it ougpr to baht 
fc8:ive. bam erp~elrftl tn tpe 3lnfo~miltton, (caura mercandlfandis, & c;1e'rebus ve.lahbl.ls) fo~ 

rpfs oml[ion r\Je tnf(\~marton is not goon.. .... . 
Term. Trill. 1[1)15 niffers from· Kn<lwls <!rare, b>picp wal Tli!1. 4 H. 6. Rot 14. mpere Tho-
4 H. 6. &c. ma~ Chaucer mile5, capitalis pincerna, bin p~efet an 31nfo~mation, &('. wptcb tuas 

QlOd cum ~ tempore, &c. ufiutum fuit: De vinis mercatomm,indigenarum, venalium; 
but tpe 3lnfo~mat(on bere is, de guocungue (S.) de aI enigenis; afro qui non habent 
liberc~rem, quod flO( inde c;uie i, duo dolia, anll tpis calleD priHI ,regia, becaure tbe 
fame ts bue to blln bp J.8~erogattbe: 3lt was lbEre urgell, ttattf \>e unJabe beftllt 
il'itfage pail), tpcn 1\)e Blngs SDffrcer cannot \lab£ \lis Eleerion; in tbe 3nfo;mation 
tpere ir \nas la:~i), tpat be bab unlabto tpe ~pip bfrO~e tue mrngs ~lflt£r pao takm 
anll majje bls dettion: 3\t \nBS urgeb fo~ pis ntfcJ)arge of ~(.ir8ge, betng II Clttti1tn, 
anD tbefe bis own p~opcr <5ootls: to tpis it tuBS fafD, t\>at be neber was juatll$ ad 
llbenatem Landor, prout mes eH; Knowfs t\len anetlgeb, quod narus fuit, lJ jfrlr:: 
man, anll mas fr££ of fpc 5rralle of 4P~ottr5, anll' t\lat pc btll tbCTt bwp a ~op : Slpe 
'l5ln~s ~rro~mp fall), tbat \le ptimftlf mas not rpett'Commorant, f(J~ tpat ptS ferbllnt 
being tpne mas no Commorancy fo~ \Jis ~after; ann aIro be was Inq~ili(lLJs: m:~is 
~afe mas in tpe ®Jcbequet, ann tbe .l&arons t09ft oonfilleration of it. . 

Tcrmin.HiII. Tet;mir. HlrIar. 4-3 El1z. Rot. 22 .. S~cheverih'<tart befo~e rememb(.cb, 1n~cre t\no 
43 Eliz. Bee. 3fop'nftemmts an'/) 3!nmates kept no 1Pour~, aUb tbc'r£fo~e coulD not babe tbe brnefit 

ef r\lis m>trcpnrge (If ~~Irage; but in t\JfS €llfe bert George HaJilger blaS'8 com~ 
pleat <ttttitn in eber!, rtfpett, anll fo ccntfnu£1J till \lIs beat",. anb tl)Efe Blurs in 
t\le bams of tpe Ei.>efmilant Frances Hanger J)f9-tIC~ecUtrir, are bona Civiom, anb fo 
wit\)tn t)e compafsnf tpls <S~ant, to be fttrti frt\111 papm2nt of l.0~iragr; ana ro 
uPQn-tl)~ mboIe matter, ~ utlgcment ougbt \Jtre to be giben agatnft rbe tit 1 rig, anD 
fo~ rpe :Slh fentanr to be DifcpargrtJ from papmtnt rif ~~trage foi t~£rt Bfurs. . 

TERM IN. 



, ----- -- ----~-~-~-------

Part III. 

TERMIN. P ASC H. 
I 3 J A C. Banco Regit. 

The KIN G againft Mar/b. 
mobelJ t~£ ~ourt fo~ a Habeas Corpus, fo~ Marth a 18~f; A Habeaf 

~~ (oner, in t\le iD1r1fon of tbe ~bmirlltp,6nb babing ~n 3[nbitttlJ ~ol::·1\ep . 
. ~~~~~~r. t\ltre fo~ iDlrac!?, anD upon feberal 3lnbittmmts, Ignoramus J7S' 

,~ ....... ~ founD: §t~£ \1tircumfianc£ of t~e matter was rbis, Marth t:oas 
. a ftl1)ermBn, anb \le being fiO;tng at ;:8ea, mas taten bp ~p~ats, 

'lla~~~ anll all \1)bt£\) \>e \HID; afrermarllS t\lep tooh anot~er ~\ltp of tbe 
~j Danes, ilUU tbe Wprats took t\le bert of rlJe i0~obf.(ion out of ~t. 
. - ~~tp,ann of \lis Sj9tn,ilnb lnliral) tbereof, nib put toto bis t\1ip 

fome of tbe Goobs of tbe Danes, aub fo fuffereb ~tm to go atllap,ann fo bf camt nno 
Imnbri) bere, anll went p~erentlp to motto~ Talbot a 4ttbUtan, ann fi)Emen unto.tnm 
aU tbfs bts 4tafe, anb tben llertull\)ts aUbia bereln ; anb acco~bing to \lis a'ObiCe, be 
malle an 3lnbento~)? tlf aU t\l£ <iESoobs \>e \lall in bis ~jp, bJ"Icb b)ere tbe Danes, SIfe 
terb)arbs t\lt Danes coming bttbEr, btn commence ann p~ore,ute 3!nbhtmrnts againtt 
tim tn t\lt €:ourt of !4tl'mtrairp, fo~ pfracp; upon wbtcb 3lnb'(tmenr.s, IgnQ.ramu~ 
\Das founb, anll Eer tbe!? t\)er£ berainelllultl kept bim £till in P~tron j anb upon t~i.G 
mattEr O,Jetneb, a Habe 15 Corpus blas p~apeb fo~ bim. . . 

Coke chiefJufiice: 3lfpou ball nor openeb t\le matt£r as pou babe bone, t"eo pEr; 
peratlbenture, upon tpe 3!gno~amus founb, tnt tlIouln babe gnmteo a Habeas Cor
p .$; but a8 pou babe now openeb tbe beritp of tbe mlltttr (in ltl~fcb pou babe I)nne 
bJEIl) me llliU not nom grant pou a Habeas C)rpl:ls, fo~ lIpon pour ohm U}eming, we 
babe berl? great C6ufe nnm to fufput bim fo~ Ptracp,anb tbat be bab bis banb in Will : 
!4 13irare eel hollis humJni generis, anb tbis IiI pr~da reqUl{ftma. l&uf now 3 -tntuac= 
quaint pou furtber mitl> 1I g(lob (['afe latelp tn queftion; unto b)\Jtcb ~, wit\) otbers, 
mere caUell to ~ounrel, anll tbe ~tbiIians alfo, to beclllre anb l1)el» onr flDptniol1s , 
bot~ fo~ tbe ~ommct1 anll tpe c1ttbtl Uaw, rbe <!tafe srUing up()n t~em botb. , 
~nb tl;t ~re was b~iEa~ tbls: ~ne Samuel Pelagii, a ~ubject ofIbe Bing of Mo·- The Cafe of 

rocCO , p~erenl:Jell tbat be mll'S at) ~mbatTano~, ftnt unto tpt $Btatfs of rbe mlniteI:J S_~mllel Pe/It
iD~oblnr£s; pe Clime to tl)em, anI) rpep atto~binglp bib trEat wit\l \lim; after: glt, &c. 

wartls be tltparteb from tpem, anb being upon tue jara, be bib take, rob, anb fpoil 
a Spaniib ~l)ip., ~l'ln 8f~rrwar,tJs c~mt .,Itb£r into England: 1tbe Spanilh ~m= 
batTa"o~ bere babtng nottc£ of It, bIll rake ~tm, anti woulO \labe bere p~ocltbeb 8: 
gainft \lim as agfftnfi tI ~p~att, anti imp&ifonetl bim ; anti to tpfs ([aft, in t\le mJ,aca. 
rion ttmt, to 8)etD our opinions berrin, tpr 4tibiIians, \Dit\) mp rn Ilnb otPcr 
lungcs, \i)£re COUrll fo~ to beeIarr, tnbat was tbt ~ommon Jl.atn ann t~e ~ibil Jl.lIW 
in tbls poInt, as toucl)lng t\)is big infenllel) p~oclinings, i!nb b>~etber \Ie mlgl)t In 
tlli.a 4t/f~e p~ocretl \Jere agl1infi ~im as againft a JPp~are, o~ not: ~n1) at tpi~ timr r,0r 
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ii)e 1ltreatie, a gn~at l1tfpute \nas ~an as tcucping t\>e r£bfral10~lbU£gEtl, (If an !4m~ 
batft1i)o~) wl)ar IPf [ame lIrf. 

Sit\le (\ttbtltans tpen [alb ann atTirmetJ, ~bilt an ~mbatTano~ ~atb tllbers ~~tut: 
leges to ~lm aUobJeb bp lbe JL atu of ~ature; ~s tbat tbeit ll50bies are not to be 
~rrea£tks alfo If tbep nfftntJ agatnfi penallLa\ns, as tlgatnft tpe ~tatutEs mabe fo~ 
~pparel, o~ lpe It"e, bis ~1Uba1Tal1o~~tp 11)all e1cufe ~im, but not if ~e (lffenb In 
([are ()f~n~afon, being an offence ".agatnfi [be JLaw of ~ature: gnb as AriLlocle 
in piS i§lolttlcf{S obferbetp, 3tl)at 6!9'bgifiracp is bp tpe }Law of ~alure, anI) if pe of= 
fenO agRtnft tpis, bis being an ~mba1fatl(l~ tollt no \naps p&ilJiiege ptm; otpertntfe 
it fi)dllbt In otb~r ~~tmtnal (\tares. lOut we aU anCbJcnb, !::P!lt at tbe cltommon 

Statutes of ial.n Jt o'ug\),t tobeatraigneb 'bp tb~ ~tatute of 28 H. S. cap. 15. ani) not bp rye JLato 
28 H.8. c.15' of ,@ature: )Sat as touc~tl'lg tpc matn poUlt, atmlpftper bp t~c tZ(utng of Spatriards bp 

tbe Morocco XlmbalTailo~,. be a taktng bp \JIm as a jpprate, o~ not" B!Jetper b2 
3luilgemenr of !Law fo~ \)'is llotng ~f t\Jis, pe tl)aU fae abjungeD to fae a Pt'nIte, ann fo 
to be p~oCffnftl bere as agatnfi a J.llprate; tne bib all agnr, t~at bp t!Jts taking l)e fs 
not In ~ul)gement of iaro falD [0 be a ~p~a tt: 3!n regari) lpat tl)~ Bing of Spain, 
tlnil fpC Bmg of Moro<;co tIre ®nemie~, anO tbat open lpoftiItrp fs betb:Jltn tbem,anb 
tberefo~e tbls talilng from an <lformp in ryrs mariner op tbe otber, is not tn lutlge. 
menN)f J.i.fltn lppiJatlo fed legalis captio: .2lnil if an ®nemp llo take'$~ano= 
rber, tpts is nct jfdol1p. '~ni) aU ttJts ts well p~obeb bp a ~a[e:atjuniettitripojnt, 
in 2 I\. 3. f.2. tnbere a Spam(h~ercpant, befo~e tpe Jaing ani) l)1s-<It' ouned, i1JCa
mC:raSc.accarii,b~ougbr a 15m 'a'gatnfi iJibets <lCnglill):men, tpete:n ferting :fo~tb. 
quod d("ptfda:J~, &lpJlJ3tus fui r., upen tbe ~m, juxca panes tritannia: per quendam 
virum B~Il!((fJm, de Bflunnia.ae quadam Navj, a.nb or bibers ~en:bantlfffs f1)treitl 
tnb!tb were b~otlgbt into Engla'nd, ani) came unto tpe banDs of biDers. <IC.ngij~:~£d , 
mlmfng of rp~lll, anO (0 bab ~~oc£fs againft tbem, tnpo came tn anll pleaoell, i£lJlt 
in r£~arl'l tpis nep&tllatfon was llone'bp a ~tranger, anb not bp rbe ~ubjc£ts of tbe 

Statute of :Jlting, ani) t~ertfil~e tbe!? ougpt not to be punH!1tb, fn regarO tpat rbe ~tl;ttute of 
31 H.o. c·4· 31 H. 6. cap.4. gibes reftUurion bp tpe cJtbanctUo~, in Cancellana fibi vocato uno 
Statute of ] udj&:e, de UllO Ba ;co vel altero; Intl bp tpe J;~atute of 27 E. ,. cap. 13,. =rbat re= 
27 E. 3·c•1 ~·ftttutton map be mabe in fucp a4tare, upon p~llof mabe bp t\)e €bancello~ btmftlf, 

will;Jout ant' lunge; 31t Is refolneb . tn tbis ([:.afe, quod quifquis exrraneus, &e.: tn~o 
b&iligs brB 28Ul upon tpis ~ta:tute to pabfl1\dUtution, debet probari qrod tempore 
cJpcionis, fuie de amieiria domini regis,an'O airo qu.od ipfe qui eum ceperir, & {pd1a\'ir, 
fUlretia'm lub ob~dientia regis, vel de amicitJa ,domini regis, five principis queren(i" 
temrore r poliationis, & non ioimicus domini regis, five priocipis querencis. ,Quilh 
fllerie i:1im1cus, & hC ceperit bona, tunc non fuit fpoliatio, nee depredatio, (cd legal.s 
captio; prout quiI.bet inimicas, capie [llpcr ,~num & aIceru:n, anti tllt, tollS tbe (lpfni~n 
(If all t1)e lutJges Iben in Camera ScaccarJJ. Slnll fo t~IS aJ:afe [\Jere, rrfolbes tpla 
clrafe,noto pere in quefti~n, ani) \Dell fCltf'1l'fiesali. ,~o tbar be cannot perc P.~OCRO 4= 
gafnft bim as Bgalnfi ,11 @p~are, anti per be toas filII kepttn :@~tfon. . 
~s to lbt.s p~cfenr aJ:are notoin qnefiton. Coke chief j.lGlCe, ann t\Je tnpole ~t 

agrffl) tn'rp!s, (S.) iirpat (i)e Xlbmtral map krep ,ptm bere Hill ill13~t(on f(l~ fufptdon 
. of ptracp'~ notfufr\Hlani)lng an Ignoramus founb upon rbe 3lnDrctm,enta; anti tbe~efo~e 

no Hab:as Corpus is to be <S)anteb in tbill 'aJ:afe, l1ecau(e be is in ll;l~tron fo~ jpira
cpo 5[\)£ ca:ourt wall t~£rI tnfri~meb, t~at in tl)f <1tourt of ~I)mtralt!? (bEl? \)a~,p~n= 
ffi'ilri) to trialagainfilltbers, fo& la'obbertes none upon rpc latber of fpe, Thame~ . 

- Coke, &. funa, 3\f tl)iS be fo, tp18 is unium!? i)one bp tbenl, fo~ t\)ep bab~'llotw:b 
3I'urfrbitti£lR, (big belng bone infra corpus Comita(us,anO fo out oftpl!tr 3\urffoittion , 

Rabw Car. ~ut no Habeas Corpus b3as<$~a~tei) in tbts p~tncipal c~ff. " ... 
1'111 denyed. ~frtrtnar~g, (C.) Telffim.,Mlch. 13 JtC.B. R. ,m:PIS ~are btt~,re~, San;~ef})ena
Term. Mich. oj;, anb-.tbe ~pantiV XlmbalTdl:Jo~, mas mobeb alIalo upon a ~~O\Jtbltlon, p~.~£1) to 
130 1ac.B.H . .fiap p~orEfi)inI!S agatntl Ohn in rpe <It'ourt of i101?iraIt~" ani) agaiijft otptrs~.' anti as 

~1J tpts, fpe ~are was, llI:~at yt bab ruaen from blm UPCl1 tP~ !ae~d tll'e B~lh;~a~~~i~ 
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ntll} ~\Jip, anb fiJUin ~~ells 0{ ~gar; tb,at ~¥ Otlme ~ltber, iJnb, foltl t~em nnto 
fom& 4ingll~ ~ercllantB, aRatn~ wllom tbe ratb Samuel, ill,t ~partill) ~mbalTano~ 
bab ltbelleb in [be ~ourt of .\ibmU-altp to~ t~~rf ~b£fis ot ~ugar; upon triplep Ii" 
bel, 'pefe b£lllill~lDfullp taken (as tuas p~etentleb) ani) to enfo~ceb, J Llre Belli, t~,~ 
mobail fo~ a ~l-obibttion. '. , 

Coke' chief J uftice. fo~ tpe tI.eter~!ning tt tpis mllttrt bp t~e ~~,ber of tpe ~ouri= 
cd2 it ~onference was agatn appointetl tiJ be b~tI, bttwltn m~ (elf anti fome ot~er of 
t~t 3ubgfS, togetber, Web tbe (Jl:tbtHans, fu~tbtf [0 confine'r of tbill ~tltter~, , 

,31t app~n:b to US, t\ltlt t\lis Pel ~ agii was a ,3iew, wpo rook tbe ~pantl1) ~JlIPS ; 
ftnb as one falb, tilt)! fent r~etr Sjgen borne bp ~ecl,. tomn!! t~emober=boartl; tbep took 
~lro fome ~ngli.O) m~, but to tbem t~£l? matl~ ra,ti~fattion. 9Cbe ~pantQ). ~mbar; 
rl~ beliren to ~abe ~all ~Im trptll b~ tbi! ~tathtc of 18 H.8. cap. I s· as ,a 10p· Sratute of , 
tare. ' . 2B H.B. C,I~, 

<illpon tbbF, tbe titibflianllllill al'Jiut, anti ll)t1n Wptlt lD~fbileges ~e ll)ouitl ~abe,tn 
(£garb tbat be was an ~mbalTabo~ of tbe min!! of Morocco, anb tbat Jure natura: , 
~e was not to be puni~ell fo~ criminal 8p)att£rs, as upon penal ~tacutes; but if ~e 
(}(frnneb contra jus g mium, t\1tn be is to be puntfi)en as fo~ 3treafon; tbtB blas re" 
ralbeb, t\lat if be, cantia jus gentium peccat, tben, 'an bEfO~f, p~otlflltrig to be ~ab fl: 
yainil btm, as ftgainil a l0p~ate. . 

:l5p tbe ~tature of as H. 8. ,CarolS. ~n ~obbtrits none upon tue ~£a, fl)allbe 
tr)!tn upon t~t llanll ; but tben rue fame ougbt to be a Ja'obberp, as appeal's bE tbe 
~ookbef~e r£mtmb~el), of 2 R'3' f. 2. anbupon tbe refolutt(Jn oftbat~aff, \lie 
btb Iigmfie OUt SPphltons unto tue Bing, tpat b~ eoulb not bert be rrpell as a lflp: 
tite. . 

!£bm as to t\1t <l5oobs1nbicb were taken on tue ~tll, tpe Gtiblfians belt!, t~at bt: 
cauft be b~ougbt tbem, in [010 amici, notwft~llanbing rbe taktng of tbefe Wail ilol jfr
loti!, pet 1\lt~ map tbere beal cibtll~ fo~ tpem tn tbe \ltourt of tbe Xl~mtraltp, an~ be 
o~t t1Jere to anr~er cibtU~, an~ tberefo~e no i§\~obibition \nas to be gntntetJ. 

Dodderidge Juftice. 31f an <Il:ngUll) 8p)ercpllnt bups <So otis of a 10p~ate, map not 
tbe ~tbne[ bll~ temebp againR t\lem w\lo bougbt tbefe <Soobs; clear!!?b e l'nap,ahO 
lett be map an(wer tbe ~uit, as to tbe potnt of ~dlttuttofl. '.', , 

Moor ~trjeant, p~ape\) a ~1-0b,tb,itton fo~ tbofe wuo lawfuUp bougbt tbere ~efis A Prohibiri .. 
~f Jtugat of Pdlagii ; upon tbe ll.~beI, a !tenrence was giben fo~ tbe .~panill)· ~m: on denyed by 
ba(fabo~: S:be (ltourt aU clear of SPptnion, tbat no ~?-obibttttjn was tp' ~e ~~~nrel); ~e whole 
~O~ 1\len t~trt \nas no remebp fo~ ~tm,antl ro a ~~o\Jlbttton Was tlrnpE1J bi! tVe wbole ourr. 
¢ourt.·· " 

f2J:.icl{, and Harr~, Plaintiffs, againfi Ludborrow 
Defendant. 

I :@an'!atttonof C!tobenant to~ non,pa,~ment. of rtlortep, the tafe appeartb to be i Ro. r. 196• 
tbts. St\le Cltobenanr Was, t\lat a ftrangtr iboulb pap pearl}? 8 f; to one of tbe An Action of . J ". k Covenant. ~otJenantlis, anI) to one Frances oyner a .,ranger; lnpfcb Frances roo to buf; J Ro. Abr. 

banb, one Bucke~, \Dbo bill releafe !\liS papmenr; 1["e quefiion was, wbetl)er bp 402• 

",i)6 nlellre, bp ~tm t~U6 mane, t~e !aJ)efentJant Q1ilU be btrebargeb of t~[S Pa~menr, o~ 
no ' J 

31 tDas urgetl fo~ tpe plaintiff, t\lat bptbis releare, ~e fl)oultl not be tlirebargeb 
oft e prarlp papment: beeaure t~at t~is ttltafe \nas matle bp one, \Dbo is 11 Uran; • 
aet· 0 tbe Cl:otunant, ann cannot rberefo~e bp t\)ts ~Is releare btfclJarge t~e fame, 
but e l1)aJl be bounb bp big dCobenant, if be DO ll(it ptrfG~m t~e fame, becuufe bp 
tpis . cJt:obmant ~t ~(ttb taken upon ~im to tloe it. JUke rbt I[are in ~7 H,6. t: 16~ 
& 11. ~tt John B lrres care, ltJ~O t~~re b~ougtttan ~ctton (If 4tofJrnaqt, agtlin~ ~ne 

. Wllham 
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W1l1~J[ti At-gate, \tIbt! ~an grRl1teb unto \Jim, ttp tlJ't farne lnbenture, fe~ to' miff: 
r~ tott)) M. tbe naugpter of tpc @lafntUir, bero~e fLlcp a nap, t\)e u>btc~ ~e ~~ trot 
Done, unde aa io. Stbt$i)efenllant pltabtl), tt>at btbtr$ time!! bffo~r tbe bal?, pe OtJJ 
offer ~lmfelf to tbe fatD M. but fi)e returtb\1tm. 3lt is tbere pelo, 1\)8t t~ts was no 
goon @tea, anti tb~ ~Uffren~e tat en, \lJbere be is a. part~ to tbe con'Ottion" o~CItobte 
li8ttt, anb wbere a ih'ttnyer to tpt fame, if bt be a parr!" to W\lom tpe perfo~mrmce 
is to M matle, ann pe rtfutetb; Rnn'tbt fame pI taben, r~ts ll)aU be a gool) ~lea, 
becaufe Ie \lJas bis 'f(JU~, tbus to refufr tt,otberwtfe it ie, tobtre tbe fame is to bt 
battt"ru a ftranger, tni)!frefuretb; rbis is no ~lta", but it t-pElll be aecounttblJts 
foUp, t~us to btt:iO 'bfmftlf, to ptrro~m rbis, tD~ic\l be cannot eft'ett; anD tbert ~ 
Prifot; Jf R, nttlrt be boul1l) to ptrfo~m ~omtt~tng, ,tllbtcb ~ap lawfuUp be bont, ~rttJ 
lip pc, 1fthtfrtp, tpcug\J t1)e fame be T~furell, bl' bflU ij)~0 IS a ftranger to tbe conbUle 
on, tpe purp QJaU be cbargEb, tfpe /)0 not perfo~m tt, orperbJtfe it is, wbftttJt 
h'lVit~ bOtb l'efufe, tsp~itip anb parrp to tbe c~irion;tbtll is tprre 'agnrb bp tlJe 
ltJb~le 4tourt~ 1U)£ reafott, becaufe t\Jt mefenbllnt takes upon pim to bne it, anI) if 

, tbe~rattgtt bo t£tufe, it llJilll be piS ,foUp tbus hlbttlb ~trnfd(. " gnll t\Jts appears 
~oke 2 pars, to'Iit' fa bp tpe 31ubgerit£nt gtbttl, Ccke 2. pars. foJ. 3. in ManCers ~aft, b.l\>tre t1Je 
. 3' &c. Wrfehtitn1't WilG bi:lUtll.1, t\Jat \Jis fort (\1)\Jo was a ~tranger to lpe SDb-ligation) ~ouh .. 

lJo ~m~ct, in wpieb QI:afe ~e batp taten upon bim, tpar pts fon llJlIli bo tpis at \lis 
pertl;' fo~ ,b't bJbtcp is tpus bounll, ta&f~ m~e upon \Jim fo~ fl ~tranger, t~m 
fO:L !timfdf; 'anb \'i)\Jere bp a conl1itttm a tping is to be perfo~meb to a ~trangfr, 01-
bp (( ~rrntigtt, bpt~ts utibtrtahtng, tbere ougJ)t to be a punttual pfrfo~mance, as 

4- H. 7· r'M' appears' bp 4- 1I. 7.f. 3, & 4. 27 H.8. f. I. Perkins in Conditions, fo1. 146• plac'756. 
lice. ~S ij.8. Dyer, foJ.56. fo~ wpere tpe tJJing is to be perfo~meb to a ~trangfr, tbe 

ra~i. tpere to be ptrro~nten atco~bfng (0 t~e tno~ns, ann bltl~t~is lJgrtfS Lambs 
€afe, Coke 5. pus, f • .13. " '" " 

Coke ehiet J uHice. fltbe pffpment bere is ttl be to a ~tranger: ' It it man lit 
bounD, tpat I. S. a~ttal1gtt'q,ldl enft()ff'tbe gp~U~tt, anti ~t refufer\J to take it, 1Je 
tbaU' tate now no a~bantalle of tbts ~ but [f t~e c1tonllition was to tnfeoff' a ~rr!lt1get 
h'ibortfUfet~ to fake tt, t\)is is II fo~friturt, becaufe l)e batb ta&tn .UPon "tm ro bot 
it; but tpe ot~er to tDpom it isto be b~t,btlt\> 'neitptt jus in r{',nl'l~ ad rem, anb 
t~'!~f~ l1trp c~tar: anb tf,a bap be limfttetl , ZS tf't! man be bnunn'tfJflf ano~~l 
papto 'ninc\) to I. s. at Mlcb. ne1t, anti \Jeblts bef~~r, tb!s(JUll~r now td bt patl) unto 
~is ~1truf(i~S. " ' .', ' 

gl H.6. Fitz. 3!t'i31 H. 6. Fiti. [it. Bu, ptacito 1)9. 3!f one bt,bounn to anot~ertlJ8t 1.,s .. t1)1IlI 
tit. Bar. plac. mate btm a Jpoure bp fuel) a bap, o~ eIfe to pat' \JIm 201. bp fHell a Dap; It IS no 
59· 10iea fo~ \Jim to fap, t\Jat It S. was tlean befo~e tpe illl!?, fo~ tpat an(lt~er mtg\lt 

pabe maDe it; to tbts pUrpofets 15 H. 7. f. 13., ' 
B:Jek pere a: ~tranger, to \blJore .lfe t\)e papm~nt IS to be mabe, 'pc cannot reIeare 

tbh}', \Je \)atling no rigbt at all tl)tttin; anll ffbis rrfufal QJaJl be no ntfeJ)arge of 
rbts, \lis re1eafe il)all not fertle fo~ it: 3lf a feoffment in jflt be mane to tbe ufe of 
fuel) a; one as I. S.l\lall namt .. be emmet r£irafe ti)is ~omtnat(on; -lJe.re t\le reieaft is 
m~:ne bJ] a finmlJtr \nbirp batP not~ttlg in t~t tptng, no~ )Jet anp rttttttllt to eontr ,., 
it;, but, fo~ non:paFment.of tl)!S, tpc ~hllntttrto tabe pil ~tttoll £If ([ottmantj 
aJ1h tperefo~e \lis Jaeleafe bu~ maDe fs'not gootL , ,.' 
" ·0 'dderidge Ja{tice. srb!~ is l1~ir~'tbtbtno~ nu~ fn 11)e p'llrfp to 1n1.l,mtl tl;e r~ 
IS to be pa:tb bp ~otlenartt, anti a Ilttw~re tJ~tb trot opetate, but uPlItt an etl~tt, 3w
ter tn, o~ iargbt J none of,tn.\Jtc\) ts \Jere tn t\)(S \ll:afe"anlJ tbfrefo~e \Jis r~Ieafe ts trotn. 
il1aent map be relearetlbtfo~e t~e MP;but ptre w'pa't\) no 3!ntueft at 'an in trim, 
anti ro pis rdeafe no t go~b. ' , '., ., 

C~ke.,' alf (I' man be,; ~:Ounb to built! ~" 'tlut:e f(j~ attotper bef01-t 'fur1J a time; 
ann pe,tuptc.p is bounll bits befo~e t~e rune, \Jis ~re~Pto~s are bounn to 'Petfo~m 
rpis. ' ~ \,' " " '"\ '_" 
"'. _. 

Haugbro;] 
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Haughton llfhce. 3t 31 oebtfe tlJa:t mp ®JtCLlt(l~S Q}aU ftU mp Jl.,anO, t~ep cannot 

rel£aret~js power. . 
Crcke J altlce. If rbe SDbhgre bimfelf be tbe (l'Iufe of t~e non:ptrto~mance, ~e 

fl)all babe no aObantage of anp fo~fdrure pere ; ~e w~te~ makes tbe rdeafe, bab 
no Dutp at all in bim, if b~ bilO tlgeo bff(l~e t.be tlap, it ball blin gooll, llnO rberefo~e 
bis rdeafe perc is botc). .' . 
. DOddendge. i:pe papmtnt (If tbis 81. a ~ear was to be to them fo~ fo~tp pears~ 
if tbep o~ anp of r\)cm t1)oulll Iibe fo long; no tlUtp pen~ is in tpem, but a ~obenant 
to pap: 3lf one notb iltobmant [0 pap fo mucb to troo, if tbis be 110 ~nter£ft, anll 
(lttt tllca, r\Jen tl,H:re is notpltlQ to furtlttle. '. 
• Coke. 31f a JLtare bt mal:le;:tjuting tbe Hfe'of I. S. anll I. N. o~ if an <fUMe b~ 

'. 

limtrell unto A. If B. Bubte. ijJaU fo IOIlI! tiUe; if one of tbern bies, be Q}aU b6ltJ tbe . 
Came ilurfngrpe hf~ of tbe ~urbibo~, tbis being tn a: lImitation; but otbtrwtfe tt Coke Spars. 
will be in a Cltontlition, as h is rcfoltlelJ in BrudneJ s (Jtafe, Coke S pm:, fo1.9. f. 9· Sec. 

5:pe <!tourt was cltar of SDpinion in tbls ([afe, tpat tpe releafe pfre maile bp Bl):;:k, Judgemen~ 
tDas a boill rtieBfe, anll (oUIl) not lltfeparge tbe 'papment robenanCd) to be paltl,-antl (or the PlaUl
cbat 3!uOgement ougbt to be giben fo~ rbe J.0lamtiff againft tpe EDefmtJant) fo~ not tdf. 
paptng of tpe moore acco~btng to big (/[:obentlAt. 

Cryps Plaintiff, againfl Sir ,Harry Baynton, 

'Defendant~ 

I·~ an~ttton up~n rbe CIt~re fo~ a p~omifeJtpe .taft appearell to be tbis, ~ucb' a An Aaion fc 
one being a jfrtenb of ~lr Harry B lymons, anb coming to rbe 'oure of CrYFs tbt ~J:.0: ~~e;i~ee 

li'laintiti in Glcdler, anti t~trt crgrotus; tbis being an lnn, .J::jaynton tbe !me: I Ro: Rep. • 
fenOant came tbltbet, anll bearing of tbfs, fBtll unto Cryps, i0~obine fo~ bim IB.l 
fueb neceffarieG as be q,aU want, & pro omnibus tallbus necefi'arils, be bib aUUme 
ann p~omire to \Jlm bene Colvere; tpe :@latntlff tn biB ~eclara:tfon ftJttns, tbat ~e 
\:Jan pl-Obttletl f(J~ \)tm neceiTaries, amounring to fucb a fum, t\Je tn\Jicb \H~ bab ileman: 
bell of \lim, anll be to pap tbis tlib robollp refufe ; uporrtnbicb bis nfural tbe ~(tton 
\t)as b~ounpt, anD u~on Non afi'llmpfic pleaneO, a Ql1ertlitt I!iben·fo~ t\}t~ ~latn: 
tiff. 

3It maS moben in arr£1't of 3lubge-ment, tbat t\Je ~eelaratt()n roaB not gootl, be: 
cauee be batp not !lJe\tJtO t~erein \l)~at necelTaries tn particuhn pe \:JaO p~(lbinell fo~ 
bim. 
, Coke cbie.f ll(lice. ,~ batb bere ~e\neb fbe matter plainl!!, rbM be fap in \Jis 
'oufe in Cice1~er two monetps, in ropicb time pe pa:tJ p~obttlen fo~ btm fueb nectffli= 
rlrs aB ~e nrellell, amounrtng unto tbe fum (If 15 1• tpe b:lbicp, upon requeft maOe, b~ 
refuftb to pap; tbis is gooil, liS it is pere plealleo, fo~ fbe aboilltng of (ucb multtpU= 
citIes of mtckonings, \Je \tHIS to fintle bim \nitb aU necetrBrles, t:Juring tbe time tbat 
tJe tllas ack: ~bf ~iatntlff pere fets fo~t", tbat be Orb p~obtl)e ptm roitt) tbefe., a: 
mountinfJ to to mucb, tnitbour fi)eroing \'obar tpefe necelTaries blerz; tbe EDetiararron 
})ere is goon, 1:nitbout anp e 'pedal ll)ebling of IptS. 

DJdderidge J..t (lice. atIllle pabe bere b£fo~e ~all 'bis crafe, ~ne raill unto it 
lDbpfittan, rbar if be Oi.b cure fucb a one of a jfifiiIcw, be oto atTume ann p~omife 
to gIbe bim (0 mueb fOl bis pa.ins, after tbe cure \!las Ilon~, be refufttl to pap bim 
tbe monel?: mtpon tbig, l)e b&ouabt ~ia Qittion upon tbe ctr:afe, grountJeb upon ~ig 
p.~omirr, anb tn bis Z£)eclaration q,eb3eb, tIJl'lt be bab Curttl pim,of fbe jftftilotD; tbis 
bias \Jelll goob, wirl)out fi)Etning atl tbe feberal ~e~fcin£s ro\Jicb ~e ufeb about tpe 
<Jture: m:bis bring tbm monett in- orreR of 3Iutlgmrnt, as bere in tbis Grafe, hut 
tbe fame \nas (luer:ruIEi;J by rpe wp.ole qJ;:ourt ; fa ~ere tn t9i6 (ar~} t~ts general 

ill\£~ 
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.011egattoll, tbat 1Je ban p~obineb pim tNtp aUnrcdfarifs, Is gootJ, blt~p(lut 'bewing 

Judgement . ill p-articular ro~at tbe~ mere, ann ro tpe rule of tpe tllbole ctourt bJa,th ~o~ judi-
f?r the Plain- ,illm intr;::cllf pro quel em. ' 
uff. 

Brownlow Plaintiff, againfl Cox and Michil 
Defendants .. 

An Mire, Ij\t rHl,atrJe fo~ t\Je Superfedeas $iff'ice. 
I Ro. Rep. . ~tr Francis BacOl', {pe JAing's ~tto~nep:<lPentfaJ) motle)) t~t ~ourt to pabt furl 
J88.288.20'. t~et trOte, (s.) ~ine o~ ten tH1J!~ fo~ t(l plean. . •. 
Mo. 842. Coke (hief ] ul1:a. Be are fb.lo1-n fo~ to mailltam tbe Jiirngs F~ercgattbe. ,£I 

'. fartber time was t~m giben bim bp tpe <tOUtt to pltan, anI) a nap appotnten f~ 
, ti)e; llryaI. " 

Four Pillars Eleon Attorney-General. llpe lungs ll'~erogatltlt patb four €olumns o~ pile 
of the Kings ll:'lrs .. , (S.) 

. I'reroglltri'e. Ie 5:bc 6r11, wbicb concerns tbe !atote, anb etear6)al matters. 
2. 5:be feconn, b.l\)IC\) concerns (lJ;cdefiBitical naners. 
3. m:pe tbir)), w\)ic\) concernS 3lubfciaJ matters, in w~ic~ tpefe lDatents fo~ tlJr 

~uperfe))ea:J SD{f{ce ace. 
4. I:be fourt\) , tnblcb concerns matters (If Cltommercr. 
£lnO tbcfe four 31 fi)aU eber matntain acco~nlng to mp plact. 

Nota, ;[bar ~ir Francis Blcon, xUto~nel', being to mobe, if ~erjeant at lato bas 
tJing 1'1 fi)a~t morion, of'eren to mObe befo~e \lim, at wbtcp ~e ilIas mucl) mobtb) rap;. 
tng,- itpat be marbeUetJ lJe bloultJ offer tbts to bim. 

mJpon tbts, Co~e chIef Jufilce. ffio ~er;eant oug\)t to rfttlobe befo~e tbe mlngs 
~tto~ntP, (tnpm be mobes f01- tbe l1tiNi) but ro~ ot~er motions, anp ~fdeant at 
JLa\tJ is to mobe befo~e btm: ~n)) mben l was tl,Je !IUngs ~tr~nf!, l neber 
offereb to mobt bef.o~e a ~erjeant ~ uniefs it.was fo~ tl,Jt !lung. 

Brownlow Plaintiff, againft Cox and Michill 

. Defendants. 

I Ro, r. 1S8. A~ to tbfs "are of tpc ~trtH'. ~t tpls t!me, fo~ fiap of tpe ruitt, ~fr Fr~nci$ 
288. Bacon, tpe laings ~tto~nep <lESeneraU, bIn p~erent tl,Je 4Court, witl) a QIlQlIrit De 
Mo. 842. non profeguendo Rege inconfulro. 

Coke chief J llAict:. tqJefe Brits are u[uaU, Bnn frequent in tbe oIl) :Zooks of 
}lam, as tn tbe firn, anti fewnl) part of Bing E. 3. 

!tit tbis ttme. rbt .Qltro~m:p </Pelletal, anb tpe llltngs "ollttito~ came to tbe 
lunges, ann t\Je ~tto~ne~ faltl uoto tbe d)ief 3lu~tce, ann to 1I,Je ren of tl)e lutlges; 
m:pat tpe Bing nl)) gra>t tbErn tuell, ann as to tbIS gffi~£. Jure Regali, being a tping 
lIl\Jicp concerns t~e iSing, ilntl bls ~~erogatibe, tpat tl)e~ toere not futil,Jer to P1.0; 
(ren in tbrs: ~ntl fo be 'Oelibereb to tbem, to tpts purpor" tpis Brit, De non ulteriu~ 
profequendo Rege inconfulro, SCbe lnblcb Brit tbep receiben, ano bp tbeit com man!) 
it was rcan. Xlfterb.larbs, BroIVnloes l1tounfell moben tbe 4Court to ~abe a €opp of 
tpc mtrit, anI) time to fpeat unto it; tl,Jts b~ing a new18~efiDent. gnb tl,JiB tuaa 
grantrb bp tbe €ourt~ 

Co kt'. ~ucb mtORrrts are not n~w,l ~ut pabt b1in berp ufuaU, ann frrquent in OUt 
(lIb ).Boots, as beff)&ft 
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!afrEtWartJs, at anot~er time. 
Harris, ann HLltCOn ~erjeanrs at }Law, b!b mofJe tpe([ourt , as toucbing t~is 

~mlrit of ~~frogattbe, De non profequendo Rege mcon{uiro, anb mobeb t~e 
([ourt fo~ t~t lDlatnrtffe, to ~abe p~ofrelltng9 in t~tS Zffiie; t~is aamrit notbJittl. 
l1anning. . 

31t is a goot! rUle in llaw, bI~ere t~e matter in quellion botp touc~ t~e Bfng, ett\)t-t 
fn mtereft; o~ tn p~opertp., if fUep II caufe be fl)ewell, tpen t~e caufe is to fial? 
quoufque, &c. lIt\1e Brtt pelt contains tWo ~atents, ~be rita is, 9 Januarii; 
7 ] ac. comp~ebenl)ing Ibis matter, (S.) jfirft, tpat tbe Bing out of btG ~oE~Jll 
potner, bp bertue ot ~ts i&~er{Jgatibe regall pal) erecteb an Stlfftce, fo~ tbt Brits of 
Sup~dedeas, quja JmpIOVlde, &c. anll in t\l~ C. B. (5tbfS is Novella) after tbe (J~s 
ber of SPfflcers) to be inroUeb, anb tpat ~ir Jobo MichlIl q,oulb babe t~e eJecutton 
of t\)lS, fo~ bItt Ufe, ani) tpe IffS aflPointeb fo~ tbe ~;recurion of tbis, &c. ~ben, 
:;air Francis Blcon, t~e !arto~ne!? 4S'eneraU llill p~aJ? t~e ~erJeant far to fpare biG 
rprec~, raping, tbat be bib nor tbus interrupt \JIm witbont caufe; 15ut ~e woulb fl)elll 
gOll) caufr mberefo~~ ~e ougbr not to be ~earb; itbis is a berl' great cafe, anll botl) 
grEarl~ concern tbe 1£iing, in point of ~~erogatibf, anb tpat ~e were better to lof~ 
)Jta ~aftle of Wmdfo.·, tl)m to lofe (pts bts p~ibilege of 3lnbtbtttng lll~ocreb. 
ings b~ tPls mtmIrit, De Non profeq:lendo rege incOnlUl(o; anb (be a~be p~aper 
of \Jtm. • 

31 fi)all firll obrer~~, t1)e nature of tbis 6rtt, ftnb otlJer Brits oftbts nature, are 
conoilionaU. (s.) iftbe 31ubgement be not, &c. 15ut rbts Grit is noc fo. 

33 

• 

~notber Brit t~ere is of tbls nature, anb mingles rbIS, witb a clrcumfpe6te :!ga
tis: rpis rEferciRg to (be conftberation of tbt ~ourt. 1I8'ut tJJls urtt ptrrt is none of' 
J\)m. jfo~ tbis l1Il~rtt, is not, Si vobis con Hare pocem. llSur (biS is an abfolute 
n~tt, tnptbHing tbem, from p~Qc£tlling ulcerius rege inconfLllro. .21nb fo t~is w~tt 
is a ~obeltr, as it batb bltn faiD. 15ut we wUl not b;tng tn anp ~obeJties; t~efe 
we wIll not maintain. 3ln tbis 4tafe }!OU ouabt not to be bearll againtl t\Je lItin« , 
but wt bO eJpect tbe lltrectton of tbt Iltourt beretn. lperetofo~e, tn Ardell, anti Dar- Araen & Dard 
eyes caCe tbe ltke motton was otferell to be mabe alJatntl fueb a ln~it of t\Jc lItmg, as C]eJ Cafe. 
tpis is, ~nb it was one Hmis tben crlfp, wba ofi'erell to make tbis motion, ( (0 r~at 
31 t\rnk l\Jis is inctnent to t~is name,) but tbe Iltouft llto t\len rtfun~ it, as pere 3( 
\Jope tbep .now will Ooe. 

Coke chlef Jut.l:Jce. Be w\1tcb are 3\ul:lges, oug\Jt to bear tbe ~ounrdl of tl)e par: 
tp; anD tbts \De are to boe witl)out an}! colour of qudUon. S:be nafon of tbis is, 
bec8u; e tbat bis (uire, bp fbi s is to be ftllpeb, anb tl)is being in a iegall courfe, \liS 
~ounreU fo~ ~tm, (Jugbt to be !egaUJ? be~rb tn 34 & 31) Eli1. tbe J1.o~ll Glofields & £li. 
€ilfe, tbe partIes wert Kent agarnft Arunaell, wbere t\Je like nmt came De domina tte l~rd ~ 
Regina inconfulra, Non profequendo, anll t~ere t~e ~erjeant1l btll argue, t\Jat t\Jis G/afoidl Cafe, 
tn~tr bin not IPf, but tbert bias no bifpute at aU, wbetber tbep mig1)t argoe tbis o~ Sec. 
not, tbis being to be fo, \nit\lout anp quefiion; fo~ tbts is a legall courft, anb tpi6 
to~tt alfo, is ancient, anO le~an. • 

Coke Be Curia. mIORe \JabC reab, ann wefgbeb aU tb£ l500ks tn tp{s, as 2. R. 3-
fol. n· JQhn HunHones ~afe. 2.1 E. 3· fol. 19· & 44. 22 E. ;. fol.15' IS H. 7' ~ R'3.fol.I~. 
fol. 10. Hunjfonel I 

Dodderidge ]uRip=. §tbefe t\lings ~appen in our J5oohs, anb tbis mattEr bat~ Cafe, Sec. 
l1lin t1ib~u, times bebateb befo~~. 

C<~ke. ~p SParb Is, fo~ to ferbe tbe llting, anti ~fs 1geopIe; pere tbefe are not to 
p~ap in albe. ~o w~ir (If tbtS \nas eber as pet b~01:!gbt, but tbts was tbm birputeb j 

as toucblng tbe bahtmp of tbe fame \n~tt. 
1[be~ourr all B\ln'£tl b£~in dearip. ~nb fo bp tbe 15ule oftb£ ([ourf, tbis ~a~ 

lnas .abiourmtl to anortJl'r tIm £, anb tben to bear ~ounrel on bot\) fi'l:Its,· to argue tbe 
fame; ro~ Inb agatnft tl)15 UB\IDrtt, anti tbt rHIo\;oance, o~ lltran(Jtot'n:1C~ of tpe 
fll,m. 
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'11en1P argueD, bp Harris )actjeant, Hlltcan ~erjeant, &. Ricbardton ~erieam, \nbo ar
guen fironglp agatnft tp~ aIlUl1rtt. ani) tpe allowance tpercof: Rnb bi? COlbburn ~£r. 
jeant, anD bp Yelverton tpe Jaings ~oUtdt(J~, fo~ t1)£ mlmlrit, anb tbe allowance 
tpUcor. Znn a fartptr time glben to ~tr Francis Bacon, fbe Jiltngs X1tto~nEl? <5,
Ilcrall, to argue fOE tpe maintenance ann aUohuJnce of tbe Came, befo~e blbtcb rime, 
tbe ~tto;me!? <U'eneraU being reabp to argue, tpe matter tnas compofcD betwren tbe 
parties, antl fo £oneil witbout aop furtper argument, 0& opinion (If tpe 3lUbgcs bert: 
tn onelp [0 far, after !be en'O of ~erjeant Chlb':>t:irnes ~rgument, wbo rpm fJ~ap£i) to 
~abe allowance (If t\)e Brtt, bl? rpe ~ourt, as to tbis. 

Coke chief jufli(;e. ~fter r~e allowance of tpis mlmlrit) me cannot tben P~OCli'b a: 
gain, turtpout babing, 1 • .a Proceder:do, ad loquelam,&c. 2. a Procedendo ad J udi
(.il.lm ; ann b.ltt~out t~efe UllClllrits, tne Cllnnot p~oc~n; anb t\lts is t~e )Law, as 
toucping t\)18 mlmldt, ann tpe allowance of it. 

Dodderidge J ufiice, agrl£b pertin, tbat after allotnance of t~is UllQi1rlt, we (Jug~t 
to babe two mtmtri!s of Procedendoes befo~e wt can p~ocIiD. 

Nota, 1[\)at after t~e £nil of Yelverrons ~rgument) tnpo conclutlEb p~aping aI: 
lob3ance of t~e mtClllrtr. 

!itt Francis B leon rpen faib, SD:pat tbis asasrit is as a mlilltatcbman to tbe 'Ilting, 
ann as a cltenUneU to gibe ~arning. it\lis ~afe was ennel), as befo~e, wUpout 

Ended by anp 3\ungemrnt giben tberein bp fpe <!tourt, one wap o~ otper, but large ann conn= 
Agreement. bEnt ~rgumenfs on bot\l fitles. 

P arJlow Plaintiffe; againft Denni5 Defendant. 
A Prohibid- I.ffl a 10~o\)ibttion, to t\)e]Nefitlent, ann (ltountdl in t~e aparcpes of VVales ;' $tpt': 
~nRo R aI:afe appeareb to be tpts; 1lpat one Dancy, being feifeD oOLann in jf1i:fimple , 
190 .' ep. (If tbts makes a Jl.eafe fo~ 1000 pears, in t~e nme of liting H. g, unto une D~nnis, 

tnblcb came to ~IS <lCJecuto~, anb tbeJame ~a1b eber {mce from time to time, bren 
el1;opeb bl? ar:1ecuto~s, untill tbe beirt of Dennis p~etenning title to rbis, as betre , 
tommence'O tpere a fuite fo~ tbts 1l.:anl), ann bab caureb blbers officrG to be fnunb, of 
t~is, tn t~e ¢ourt of BarbS, tbat t\Jis was ,fre:limple; anti upon rbis, tbe ([ltce-
10~e{fbent of' VVaIes, baD p~oc~'Oei) aga!nft \ltm, wbo ban tpe Jieafe, anb bab feUeb 
tbe beire in tile poffe1Tion, as of jfre<ftmple Jl.ann, ~an remobfb tbe ttrmo~ out of pof: 
retTtan; anb barb alro tpere fenttnfeb agntnn bim, fo~ tbe beire, 20 J. tn tlammages 
fo~ tbe mean p~nfits ; ~pnn tpts a P~obibttion was p~apeD. 

3\t was il)etoeb, tbat tbis matter i.nas now in rpe<ltourt of VVards, anb bibers of= 
fices founb of rbis, tpat Dennis open retren of t\Jis ll.anb in jfre~ anll tl)at llifcents 
~abe b£i'n ball of rbis, ani) tbat upon t\Jefe officiS tpus founb, r\Je mIlCt: l!;l~efibenr,anb 
<1tounfdl tperr, bab remobeb PalaOW out of tbe tk'olTelTtOn, anb bab fetltb tbe "eire in 
t~e fame, asbetre. 

Coke chief Jufiice. ~ou now come btrlJer too late to ~abe a F~obibition. 3£ 
it ban blin, as ~ou fap, tpat tbill ll.anll l)ab gone, fo~ tpeCe ICO. }?car11, from ®):e= 
tuto~,unto QC):ecuto~,rbis bab bren tpen clear fo& POU, t1;Jat it was but a terme. lBut 
bere otbetwtfe it is, fo~ tbis ~atb gone cOtltn11'i\llife, from betre to ~eire, ann ofi'i,elt 
babe bren fount) of tbiB acco~btnglp; ann tbfrefo~e, it is to be p~erumeb, t~at l~i.s 
was jfre:ample JianD, anti not II Jieafe fo~ pears. ~lfo tbe Ulltce:jgI~elltl£nt ,l"U111 
([:ounreU \)ere, babe none notblng, but wpat was \n£ll bone, fo~ tbis tn~ic~ trias 
bOne b1.' tbem, tnas ondp fo~ tbe quteting of tbe ltlolTe{f{ons, anb tbls was. hidl 
t)on~. ~nb tbat t~e belrs of Dennis to enjop tbis untill tl)e rigl)t of tbts fi}ouib be 
n£termineb bt> tbe Jiaw. l5ut t~ep ~abe bert gone fartbtr, ant) babe alrQ giben 
201. tlammages fo~ mean p~ofits; 3ln tbis t\letr fo llolng, tbep babe not llorte 
tnell; fo~ tbls is tbe abfolute I.letermtntng oft\)e SI:itlr, to be fo~ fpe ~eire ; ani) rb!s 
tbep cannot tbere Do: anD t~trefo;e, as to tpts particular, tbeir p~oc££l.lings arE not 

rigbt; 
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rig\lt; but 8S to tbat tnbicb tbe)? babe tbere bone; as to tpe fethng of rpe potTetTion, 
rbtl is \:nell 'bone b~ tpem" anO tbe fame l\1aU fillnll; but as fo~ tbelr fentencF, of 
20 I. bammages, fo~ tbe mean p~oftts; tpis we ~m tla~,-but'no mo~l'; anb fo ~s to A Prohibiti-
tlJis particular, ~ P&optbttton was 4t1~/1nte~, bp tbe laule of tbe (ltourt. on for part. 

Lea PlaintiIfe, aga~nf1 Adams Defendant. 

l~ an gttion upon tbe ~afe fo~ a p&omtfe, fO~ a 1Po~re,tbe ~lain~iff't in bis ~eciCi= An Afrion 
ratton rets fo~tp, tbar tpe iiDefentJant batl matJe a p~omife unto plm, tn mannEr foI: upon the care 

lo\ning. (S.) tbat tf lbe ~laintiffe wouitJ mabe tim a )1.eare fo~ 21. pears, of certain fora promife. 
}LantJ, fo~ 10.1. pearip laent; be btl) tben in ~on(foeratton of tpis, a(fume anti PttD= 
mtfe to gibe unto pim a ti)o~fe, antJ ft;ews tbat be patl maOe unto bim a Jleafe fo~ 
21 pears of fpe faib Ji.anD: 5:bat tbe i1Detm'Oant, acco~ning to bis p~omife, \Jan not 
giben btm ttle lPo~fe, but to boe tbis refufeo, wbereupon, fbe ~ttton was bttoug\lt up: 
on Non a{.fumplll plea'Oetl, a Utrtlfct toas giben fo~ t\Je ~latt1ttffe" 3lt roRS moUel) tn 
~rren of 3lungement, tpat fbe SDeclaration was not goon, to intule t\lt ~laintiffe un: 
to t\lis !action, be baning ben fet {pttt\l, a JLeafe mane generaUp, mabing mention of 
no rent referbeO upon tbis Jl.eafc, b:Jbet\ler tbis Weclaration be gooi) o~ nor, was tbe 
role quefiion. 3[£ \nas urge'O fo~ tpe J..l'latntlffe, t\Jat t1)£ ~eclaratlon was goob, 
tpoug\l no la:ent was referbeb upon tpe Ueafr; tpts betng fo~ tbe greatEr benefit of rbe 
~£tTti, anD tberefo~e go~tl,tpe Jl.,eBfe belng malle of tbe fame lLanO, ann fo~ tbe fame 
term agnrtl upon bettnren rbem . 

. Haughton J Jflice. m:be SDeclBratfon is not gool), tbe rtnt agrttll upon, being not 
mention eo, to be rtferbti), an'O be balling e1p~£lTeb no rent in t\lis, be map \labe 
referbetl a greater rent upon tbe leare, tbtn was agrtin behDl'£n tb~m, tpat 1)e lYoul!) 
tlor. . 

Coke chief' J L1flic~. ~letrIp tbis cannot be fo in tennell, befng an affirmatfbe, tpe 
tubic\) fo~ a 1I\u1e in Ji.a1.n oug\)t neber to be inten'OeO, but to be p~bben [0 to be. ~ut 
as ta tbis ~eclaratton \l~re, tbat pe ball maoe a Ueafl' unto btm <Il?enerallp, 'tl)ts 
ougpt to be tntm'Oeti ~p tpe llabJ, to be a Jleafe, wit\>out anp rEnt t~ereon referben; 
(0 tl)at tbe point pere ondl? Is, wpetber tbis JLeafe, as it IS mabe, ma~ be tntentJeb to 
be a J1.eafe mate upon tbe fame contract, upon tnbtc~ tl)e attion is perl' grountltO. 
§fo~ tbe 3!urp \labe founn, tbat l)e nto a[ume anb p~omtfe, prout. 

Dodderjdge J ufiice. 3lf (ucl) a p~omlrl baO betn mabe to a. ~enant tn taile, at; 
to fa~ unto btm, if pou rom make me a Ji.eare fo~ fo rnan~ praru, befo~e tpe !Sta~ 
tute, o~ now, Once lbe fame,at rutl) a Jaent, anil] rom gibe unto pou a ~(J~re; \le 
b~ings \lis ~ction upon tbe <!tafe fo~ t\lts, ann in pis m>eciar.ation lIberrctv, Ibat bt 
ball ma~e bim a lleare fo~ fo man}? pears as was agrren upon berwtn t\)em,generaUp; 
anb rait\l notbing of anp'rent referbin; t\11S is not goon, fo~ if be mane tbts JL.eafe, 
renll~ing ~ent, ti)en rpe 3l[ue in taUe bp bis acceptance of tpe lamt, mtgpt make tpis 
goon; otperi:Dtfe it is, wbere no rent ts reCerben, fo& tpere tpe 1leafe ia boitl agatnft', 
t\le ilTue, ann cannot be maDe gooD, bp anp acceptancc, being boiD befo~e, as appears 
bp 22 H. 8. Brooke ti de Acceptance, p\.Jcito 14. :l&ut to put tbis tJoubt out of que: 22 H.8. Broo.l{, 
{ticm, it was anflnere'll, tbat t\lis toas jfet=fimple )Lillil:i, ann no efiatt taU.' tit. Accel>;' 

Cok{'. 9:\le noubt in lUis rafe, is not, \tlpefprrtpis leafe being mane b:iitp~ut tatlce, placl'; 
anp rEnt referbetl, fi)aU be fo~ \lis greattr benefit, o~ not, but tpe ~ontract i)trt be- to. T4" 

ing, to mahe bim a JLeafe, \nitb a: rent referbtll, \nben \If bat~ \lere mabe unto btm 
a lLeafe, 1.nitpout anp laent, \tlbetber tbta 1\1aU nom be ra~en ano intenll£b to be a: 
trare wEll purfu1ng, tbe (J~iginal contract betbJreo tbern o~ nor. ils to tpis, it cao" 
not tae fo !ntentleD to be a JLeafe, purfutng fbe contract, as it in bere aUellgrll. 

Croke and Hal1gh ton J ufiices. 31t one rait~ to anotyer) mahe me a JLeafe fo~ 4. t. 
jf 2. !eatG~ 
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pears, anI) 31 wtU gibe pou a 'b~re, anlJ pt makes btm a JLrafe fo~ 60. ~£ars, tpis is 
mo~e fo~ pts benefit, &. omne n:aJus, continet in fe minus; pet p& IYnU not bere bube 
t\}t- 'o~re, beCBufe tpat bp rbt*, be bat\) not (as'be ougpt to pabe bone) p~ecirelp pur~ 
fuel) tpe bobp of tpe,conftberation, in bls terminis, b:lpicp intitleb ~tm unto tbe ~o~fe. 

Coke. 3If one (aUf) to anotl}er, go, anb iloe me an arranl) at York, anI) 31 mill 
gibe ~ou fo~ pour pains, 40 s. anil be aftcrlnarils bearing, tbat be l:IweUeil fome felu 
ruUes on tbiS {ii)~y ()rk" ~ajb unto biro, boe tpis ~rranl) fo~ me, at pourboufe, anI) 
tbts 11)all fnfflCe; vet, t'pts notlnttpftanl)in!J; if be ilo not go to York, anl) ilotb bis 
arrant! tpere, aCCO~l)ing to tpe contract, upon lnbtcp tpe p~omtfe was grounOtll, -be 
(ball ueber pabe ~pe 40 s. fo~.tpat pe pa~\lnot purfuttl t\H~ botl~ of tbe contract. {ao 
bere tn tbtS p~tnclpal cafe, tIre fole qudhon Is, Dpet\ler bp rplS JLeaft mai)e tntt1J£ 
(lut fmp rent referbeb, be batppurfueil tp£ bobp of tpe contract, upon \Ubicp ttJe P~o:: 
mlfe pert hlas grounbrb, tpe wptc\) was, to pabe mabe fucp a lLeafe, at (ucb I rent. 

m:pe tDbOle ~ourt dear of tbis optnion, tpat bp tbis JLeafe tpus mai)e,wt.tl>oQttlnp 
fent referbfil, be \Jatp nor purfueb tbe contract: anb ro bp conrequencf,tpe .ettan 
not maintainable bp t~e 191aintift'e, fo~ tbis 'o~fe, & quod querens Nil capiar per 
Billam. . 

T ermine T rin. I 3 J ac. Banco Regis .. 

Richard Harr~ Clerk, · Plaintiff, againft Willir/m 

Auflin Defendant. 

Entred Hillar. 12 Jac. B. R. 
Rot. 131 S. 

A WrItofEr- I~ a aIlattrit orQ1;rro~ to reberfe a 3!uilgement, giben in tpe c. B. 3!n If Quare 1m
ror upon a . pedit tpere b~ougpt, bp Aultin @lafntiff, agafnft t~t 2lS1q,Op Of Lond~n anb Hac
~Qdgement, ris, fo~ ilifturbtng of bim to p~efent to tbe ([.burcpof BradYVeJ, 10 Coml!'ar. Effex, 
I ~o. Rep. juxta mare, ,anb fo~ piS J:itle QJews, tpat ~!r Edward Pincheon ,~etng, feaftb of tpe 
210. £1tlbob:lfon III ,ftr, of rbe fame ~burcb ; tublc\) ~purcb bdng bot~, be DIll p~erent one 
2 Ro. Abr. Genge unto it, anb afterwarils be ca;;~anteb tbe firlt an!! ne~t abolbance t~ereof unto 
,.so, 314' t\)t ~Iatntiffin tpe Q9are Impedit; t\)at afterwarbs. (~.) 19 Septembns, 10 Jac. 

t\le fain Genge bpetl, fo tbat it bdongtll to pim to p~erent, tpat tbe ?5ttlJop Dnbt~e 
~octo~ bab lltfturben \)tm, upon tDpicp bifturbance, tbe ~are Impedlt was b~oUgbt • 
. . 1:0 tbis tpep appearetl anti pleaileil; tbe lSiq,op pleanell, rpat pe bab notbing but 

as sp~ntnarp,TS.)~llmtlfton anll ~ftttutton: Harris plea~ei) II fpedal ~leB, (S.) 
3!bat be'was perfona impar[onatfiroftbe Iltburd) tn WotletTion, anb ~elnS fo~ sr:trJe~ 
tpat lltng E. 6. was feifeb (If t\lfs Xlllbowfon; anb 7 Maii j 4- E. 6. \le granteb tbiB 
unto William Harhett miles, anti aftetlnarils <l};arl of Pembrook: llt\lat \:J~ ~~Ilnteb 
rbfs unto one Cox anti 'bts ,drs, anb t\JlS tuas 10 Maii, 4- E. 6.ifterwarbS Wng 
Edwardtbe ~i~tb b~el), flnll ~ueen Mary took tbe ~ealm upon brr, Be CO'ronara 
fuir~ . . ' 
" Coke cbief J~.fljce. 31 Ueber fati',f1;lcb· a pleabing. . . 
mfterUJatn~ .tbt €burcb becamel~otb,. bp tpe 1llD£p~tbation of Peaking, tlle5r 3n= 

cutp~enr;anbtbat mu(£n Mary,,(uf~rl'~nd<? upon COX)btil p~errnt ~n~ Thomas Wood, 
\,tl~o was in bp rt.r ~(Jmtbs. ' <.... ' 

Dodderidge. 



Part III. Termin. Trin. 13 Jac. 
Doddendge J llltice, obferbeb, 1[~ar t~ere was. no ttme 1\1ttlleb tn fbe JJ>ar, tn~en 

tbe bep~ibation tuBS, no~ pet 1n~en l~e @~e[entatton of tbe ~ulfn 11ms. . 
~f{er\llar1:lS tpc ctburc~ became bOlll again, bp tbe laefignarton (If fpe faU) Tho':" 

mas Wood: Silnb tpm Wliliam Herbert (jfari of Pembrook , ufurpando upon ~uren 
Mary, lltb p~erent George Maron. 

, Coke chief Jufl:ice.· ,ere are fo manp mlfurpations in tbe ~a:r, as 18~ereRtations, 
but pet tbere IS no mfurpatton in tbis ~afe, but oneiJ) of fpe ~lainttffin [piG aIlmrtf 
of <ltrro~. 

g.nerwarns tbe ~burcb became boiD agatnbp tbe neatp of Mafon, anb t~flt wil
liam Harbarr, ulurpando upon ~uren EIll: llib p~£[ent one Dcbauk; but befo~e tpe 
JJtat\) of MaCon, sn~n Mary llpetJ, anll tpe <1rrown came to ~ueen Elrzaberh: ~fter: 
blarlls William Harbert llpeo, bp \llbore Deatp tpe Silllbow[on lltfcentleb anll came to 
Henry Harbert: XlfterroarDs Deballk t~e p~efent 3\ncumbent llib purcpafe tye ~ll' 
bob.1fon to btm ani) to \lis Weirs, (If Henry Harbert: ~frer\llnrlls Debauk mane bts 
mlmltll in \rJ~ittnl, ani) bp tpis Oil) llelJtfe tpe urft ~~efentation unto Wll1iam Ta6 

bor, anll after to Tbomas Tabor : 1[~at afterwarDs Cox llebifeb tbe jfre,ftmpie to Tho
mas Tabor; afterb3artls tbe ~purcb bdng bOlll again, Cox & Debauk, ufurpando upon 
Slluren Eliz.DitI p~erent Tabor: ~fter\ll/lrl:JS ~uren Eliz.llpeb, anll tbe ~rown came 
to )ling James, RnO tpe ~purcb being botti, ~tr Edward Pmcheon, ufuJ:pando upon tbe 
llltng, bID p~tfent Genge; tbllt afrtrwarDs it belongtn~ to tpe Bing to p~eft~nt] be p~e· 
ffntei) Harris tbe lkllaintifi' in tpe anQIlrtr (Jf' <lErro~. 

ito tPl.G ~lea in 1l>ar, Auftin tpe ~laintiff replpeb, anll bp tbts rers fl)~tb, tbat be: 
fo~e Bing E. 6. pall anp tbtng lU t~ts, tt)at Jaing H. 8. was [em;b Of tbe faiD lJ!I1ano& 
of Bradwell, unto ltIbicp tpe $3i)bo\tlfon of tbts \[burcb roas appenDant; ani) 
3} H. 8. ipe t$~anteb t\Jis unto ~Ulin Kacherine l)ts illHlllife fu~ \Jer life, anO tbe 
!amg being. feifeli of. tIle llleberfion, ~Ulfn Katherine nit) p~erent Peaking; afttp 
warns t~e l1l.eberlion ill feeutlell, anll rame to Bing E. 6. wbo <lFS&anttll tbis to W il
liamHarbert ~tlrl of P~mbroke: ~fterb:mrl)s bp tl)ebeatb of' liting E. 6. t~e f«mt 
came to ~UltU Mary, wpo 7 Maii, I Mar. uCurpmdo DiD p~erent Wood; tbat fo~ 
tbts, William Harbert b~ougpt pis Qlare Impedit tn tbc C. B. agntnft tbe ~ifl)op 
of London, anb Wood; anil Wood babing no title, rufterdl a 3lubgement to pars 
againlt \)im, fo~ VVJlliam Hubert, bp a Non fum InformatCls, lInD a WaRrit 
to tl)e l)ttlJop, bp \:nbtcb VVood bJas debito modo amotus: ~fte:ri.11ari)s VVil
liam Harbert nil) p~erent Ma[on , tbe ~burt:p became boib again, an\'! be' rbm 
p~efentei) Debauk: ~fterb.Hilrbs tbe <lEad of Pembroke brell, anD bp bis tleatp tpe 
fLlme came to Henry Harben, wyo maDe tbe <I15~ant unto John DebaL1k, as b£fo~t ~ 
D~bauk .tl)ell matle l)ts crIll1lltlJ, as befo~e, anti mlli)e tb~re <mr£cuto~s, ani) 1nille'O, 
tbar tbep o~ anI? ttno:of tpem, fi)oultl p~efent VVJlliam Tabor to tbe faill ~purcp up& 
on rbe neJt abottliInce, anll afterwarl:lS to Thomas Tabor; VVilliam Tabor refufeb 
tbt ®Jecutinl1 of tpe OmllliU, Thomas Tabor <l5~antFJ tpe )lbbo\:nfon to James Nor.; 
tis, inll to Edward Leawcknor, ann to t\Jeir lpetrs, \nbo <a~ants tbts unto ~ir Ed
ward Pincheon; tbe ~burcb became boiO bp tbe lleat\) of Tabor, afrer\:nartJs be 
<s~anteb tbe nert auotllance nnto Attllin tbe ~latntiff, in tbe Q2are Impedit, tpe 
Eltpurcp became boitl, f~ t~ar it belongeD to btm to p~erent; tbe )fitng p~£fentei) 
Harris bere ill tpe mImIrlt of (!];rro~, upon tll\ltcp p;efentment tpe Q?are Impedir 
toas b~ougbt, \llitb a i:n'lbers, tbat VVilliam Harbert nill not <l£$~ant tbe ~'Obowron 
unto Cox: 3ubgement in tpis ~are \nas gtbttt in tbe C. B. fo& AuHin tpe Wlatntlff 
in rtJe Q!.are Impedit; upon w~tcb 3\uDgzment Cl aRQRrit of <lErro~ was ~ere b~oug~t 
tip Hams tpe llliatntiff. 

~ote, !lblIt tnrpts «:afe, aU tbe ~ounrel fo~ t~e ilDefenOant \Der~ ferf:Jeb ltlitl). 
an lnjunltion; tJ)e 3iullf!£S fben anfwereb, 5ltf)at ryep woutll be of ~ounrd fo~ t\}e 
£\)efennant. 

Coventry fo~ t\le @Iafntiff, tn rue mlcrrlrit of ~rto~ : SCbe {irft ®rr~ alTignetJ UJ8ll'jf 
Sl~lIt Tocmin. Trin. tbnibe 3!ur~~s, lUll) no mOte, I)to lIppeat: J[~ts (ex affen[u 

paItium) 
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parriUn1) \nas al:ljourneb unrtli Craftin. Animar.on \npicp i:la~, tb>o otpers came in 
anll were fttlo~n, being of tbe firft ~annel. 

1lpe <tourt aU clear of SDptnton, tpat tJJts is no Ql;rr(J~, t\)1s being goo\) ft1ougp, 
tpep betng aU to be callei) again. 

!J feconb ®rro~ affignetJ, becaufe it tnfts not pert fi)e\.tlctl, tpat tpere \uas anE? 
mrit to tpe 15tf11op to remobe tpe ~lerk. . 

Coke chief ]uftice. !ltbis ts no Q];rro~, tpe Q1lQ1lrlt to tpe :JDtfi)op is not to rtmobe 
tpc fo~mtt I!:lrrh, but tt is non obllante reclamatione of tpe 3ncumbent: itbe(e Uno 
tptngll are recotJereb tn a Q!!are Impedir. 1. !lpe l1'atronage. ~nl) 2. m:pe i0~e= 
fentation. 

Dodderidge Jufiice. 3lf be agrti' tvat tpe 3!ncumbentfi)aU pabe tpts, pe il}aUpat1e 
J)ls j51atronage ; ~ou cannot perl' fap againft pim, Non obfl:ante i'eclamacione,tDpen 
ns a NIbil dIcit eft nulla 'c1amario. 

Coventrp, In 6 E. :;. f. 2,. ~ btfference tpere appears to be, bdltlltn a Ulecauerp tn 
a Urtt of )a:igpt of an abbotnfon, ann itl n Qlare Impedir. 

Coke. 'f!}e map p~efent bim tnitpout anp Brit to tbe J5ifJjop, after Ju))gemrnt 1Je 
IS .debito modo amotus: Sitpr atallrH to tbt lBtfi)op, is but an crelECurion of tbe 3lunge. 
menr: 3lf tpe llling ufurps upon me, if 3 ufurp upon \>im again, an)) p~ec£nt,anb 
mp ~Ierk is in bp 6 ~onetb6, 31 am now remitteD: ~nD fo' it mas aDjutlgebin Dy
ers time, upon Fitz Herberts ~afe, becaufe pis ~ferk \nas legaUp in bp 6' ~onetbs , 
anb fa a laemitter \:n\>icp q,all binn tbf JIltng? be \:nas amorus bE t~e 3!utlgement , 
anll migbt p~efent wil}Jout anp Brit to t\>e lBtll)op. . 

Dodderidge. 3lf one p~efents unto mp 15emficf; anD 3\ b~tng a Qgare Impedic i'l, 
gainft tbe SD~i)imup, anb tpe WUlurber, antlieabe out tpe lncumbent, pet bp tPis }. 
lYaH recobet mr ~atronage, but not to remobe tbe 3l'ncumbent. 

Coke agr~tl berein, wbm tpere is a certain Jaecoberp bp tP~ 3!ubgement: ~ntl fo 
'tJJe ~ourt ober=rnletl tbis Clirro&o 

it tbirtl (!Erro~ : 31t IS fet fo~t\>, tpat, Junii, tpe lllerobefp was bab in tbe Q!are 
Impedir, but botb not q,ew, tpat tpe fame was b~ouiPt wUpin tpe fi:r ~(lnetbs af~ 
ter tbe mlfurpatton. . 

Coke. S:bis is no QI;rro~. 
Dodderidge. i:pe ot\)cr ~rro~s lire 110t material: In tpe lSar pere POll bo pleab', 

tbat tbis ~tJbowron was in laing E. 6. wbo C!5~ant£tJ tbis unto tpc (!Earl of Pembroke, 
tpat . ~ultn Mary ufurpeb: 31t is onelp 1l1e\neb,' tpat tbe Cltlerk lnas itt 
bp fj;t ,!W)one11Js, but l!otp not 1l1e\n, tbat t}Je P~erenrment was tnitpin t~e fi~ 
.onetps • 

. Coke. Omnia prerumuDtl1r, folemniter effe a6l a: 3t map be tpat tbc Quare Impe
du b~oug\>t agatnft Cox, \.nas \nftpfn tpc fir ~onetbs, anb it map be nor, but 3[Ubge~ 
mem fOllows upon ir, ann tberefo~e it flJaU be talien anll fo tntentleb, tJJat tpe QIa
re Impedit was b~ougbt tnitbtn tbe fi,r t1t9onetbs. 

Docderidge agrlfll wttb pim peretn. . . 
Haughton Jufbce. JIlfng E. 6. bib <l5~ant tpis to tpe Cltad (l!Pembroke : ~u(fn 

Mary ufurpeb bp ~~erentanon, anll per (!tiers in bp fi1 9}9onetbs: Xl ~are Impedic 
tpm b~ougbt, bp tbts tpe crIlfurpation of tbe SlluEfn is purgen. 

Coke. I:be reafon of tbe lacmitter is, becaufe be comes tn bp atlmtffion anb inftt: 
tution, bEing 3lutlicial ~tts, anb t}Jerefo~e remittcb: ~Dmtt tpat tbe .ta'ecob~rp bab 
liEfn in t}Je time of latng H. 4. t~at Piercy ufurpetl, anll aftertDar'Os a Q1are Impe
die b~ougbt, anb a taecoberp pab oftpis, \nUl poa now \Jab~ It puntell (lut, tn~etber 
tbis Q2are 1m ped i t tnas b~oug\>t tnltPln tbe rtJ ~onetbs, tPls ougut not to be, being 
upon an incertafntp: an)) toe oug}Jr altnaps to p~erume, tbat tpts \nas aU well Done, 
anl) acco~tling to tpe 3!u~gement; fo~ tpat in fucp a ~are, Omnia prefu!Dunt'J[ foIem
niter eOe aCta. 

31f a: man notp purcbllfe an ~llbo\l)rotl, anb [0 batp tlJe ~~frentation, one ururps 
upon tpe ~urc~arOt, anD piS <ttlerk is in bp fi~ SlPontt~s: ~ Q!.are Impedit is 

tbm 



_____ ~~~~~~o,~ _____ ~_-----------.-;.-----""----'-----..,. 

Part III. Termin. Trin. I j Jac. 39 
t\Jen b~ougbt, anll palfetb b~ a NIhil dicir, tpt )5iq,op, Nihil damar, rbe purcparo~ 
lYaU babe bts rigbt. . 

Dodderidge agrrell be rein, fo~ t1Jat we are to p~erume pro fententla. 
Coke agrreb, fbc m.ule to lile fo ; fo~ t\)at Ju.dicium, eit juris diCtum, Gent l'eredic-

tum, eft dlaum veritatis & res judicata; pro ra[}one, as BraCtor,antltbis 3lullgement, Brlfllah. 
is not to be intenllel) to be contra jus. 3n aU taufes, lnbere one reCObtfS tn a ~are 
Impedir, agalnfi a common perron, if be names tpe .3Incumbent, pe fi)aU tpen leC(l; 

ber againft plm; anll tn ttlls be fi)aU recober aga~nft t~e ~uren, beCHufe pe cannot 
name per; ~nl) if t\)i5 baO bren tn tye time of Jltmy H. 4. all, bab bren one, fo~ we 
ougbt to mahe Cuep intenomenrs, as tperebp \De maE matntaln tbe fo~mtr lullge: 
ment giben. 

Nota, $tpat afternnIr1l5, on anot~ef bap~ in t\)1s term) tbl$ ~are was rglemniB 
argueb b~ aU (be 431ubges. 

llaughron J uitice. !t\tlo erro~s babe b£in aiTtgneb fo~ t\)e retJerfing of tbis 3!ubge" 
ment, wbtcP are \tlo~tP1? to be rememb~en. ~notpet erro~ ptul) ba'n mobel) out of 
tpe 1aeco~b; Jl3ut notwitbfianl:Jin~ aU tbere erro~s, tbe 3!ubgement giben in fpe 
C. B. was well giben, anll tbe fame ougbt pere to be aft'lrmei); tbere being no erro~ 
in it: 3t patb bren allebgel), tbat tpis <ltpurcp became bOlb, bp tbe bep~ibatton of 
Peaking, anll no time ijJeweb wpen tbts bep~tbarton was; anti tbat afterltlarbs 
VVcod mas p&efenteb, anll in bp 6. monetpa. ~t is fi)eweb tbar tbe Quare Impe
dlt was b~ougbt 7 JtlOii, primo Marie, b~ VVil1i~m Harbert, agutnft tpe )5t11)O~, 
nnll VVoJds efception batb bffr.l taken, becauf, It botb net appear, tnbttber tbtS 
QLlare Impedit tuas b~ougbt blttptn tbe 6. monetbs, o~ nott vYood betng in bp 
6 tg!)onetbs: if it was b~ougbt oqt of tpe 6. SJ1)onetps, tben bp tbis, tbere is no a= 
bottJance of tbe ururpation be so.u£in Mary: tbere is no time, wben tbe tnftttution of 
VVood was. . 

3/[.pe l0lea bere, fi)aH be taken firongeft, againft pim, wpo pleabs it. 
1ltpe ~eplfcation of Aufiin pete, makes againn btm, tbat tbis was after tpe a~ 

monetps. ~et notlnftpfianlltng aU tpis, tbe 3!utlgement is goob, anb blas wen yt= 
ben; anb ble (Jug\Jt pere to iurent), t\Jat tpis Q:?re Impedlt) was b~ou!lpt b:litpin 
tbe 6. monetps. 

3\t muft be Dgrreb, tpat Eberl? plea is to be taken firongell, againfi bim,\nbo pleabB 
it; as in., E. 4- fo}. 21. ~tbt b~ougpt againft one, nnll counts upon tbc retainer of ~ E'4. fokH6 
tbe lD~tnecetTour of tbe ~efenbant, tn office of tpe bail~ of \lusbanb~p, fo& 40, s. a 
fJear, tbat be bill tpe ferbtces,to tbe 10~ellecetTo~, tuptep came to tpe ufe of t~e boufe ; 
anll tbat fo~ fo man! pears, be was bepinb, anti unpatll ; tpep toere at iffue,anll founn 
fo~ tpe ~Iaintltf, but .3fubgement nape", becaure pe tlill not alletlge bp blpom be was 
(ztainfb, anO fo unctrtatn, anll fo~ tpis caufe tpe ~£claration tbere nor gooO. ~et 
it is not fequtrttt fo~ a Flea in barre to be certain, to lIll intents. ,3!f it be uncertain, 
in tbe tplng aUeb!Ieth tt IS not gontl. 

3!n tbis cafe btre, tbe ~are Impedir, is grounbetJ upon tbe lltfitlrbanre, anb tbe 
being in bp fi~ monetts, is but an inllucement, anll t\Jerefo~e is not fo certainlp to be 
aUetlgeb. jf(l~ tptsts a tping fubfequtnt, anll matter in fact, anb tperefo&e not to be 
aberren in tbe aUegation,tn t\Jepoint of tbe ~ction, tbe fame being grounlleb upon 
fpC Oifturbance: but tuis oug\Jt to come on tbe otber l1tle~ anll tl)aU be intenfJel:l to be 
rig(JlfllUl? b~ougbt, efpectallp being pleabeb, as bere it ill, tpat a 3!ubgement was gt~ 
ben, anll tberefo~e fi)aIl be tntenbell, to be trulp anll rigptfuUp giben. 

31t ts bere fain, tbat tbt 3lncumbent, fui[ debito modo amotus, bp tbe .ecotJer~ ~ 
Hnb bJ? tbe 3lutlgement of tl)e 4[:ourr, anti e~~cution patl accOftlinglp; tberefo~e it hi 
tmplpeb, tbar tl)£ Sl£.tion toas b~ougpt witbtn tbe 6. monetps; fo~ if t\)eQ!.are 
lmpeolt, ball bEen b~oug~t, after tpe {i~ monetbs pan, tl)e 31ncumbent coulll not 
ri)£n b~be bren Lf'gitim? modo remotus, anb tbtrefo&e tbhl oug\)t to be intenbeil ; 
tpat ibIS tuas bJelt, anb tn l.me time b~ougbr. ~nb \n~en I\lep\t\ent to itrue bert, ann 
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110 £Jceprton at all takEn to t\)ts, fo~ tpis oug\)1 materiaUl' to \)abe come, ani) bffW 

Object. t1Jeweb, OR tye (Jt~er flllC. 3!t is alleabgetl, bp mit? of 9Db;utioll In rbe l5ar, St:bnr 
~ ood, ro\)o bJall p~Erenrel.1, was tl1'bp 6. monet\)s, anll ruat tberefo~e if tbe J!;)latn= 
ttft'~ wouln auolll [pis, ,bp a 02.are Impedlr, \)e (lug\)t to \)8b£ l1)ebJeD, tpat t·pe fami: 
was b~ougpt bp \)Im, bntpfn tp~ 6. monetps',anb tpat tP~ olp£r mlttt£f ong\)t to babe 

l\efp. b~n traberreb. , 5n anfb:Jer to tPill. 15p IbIS )5arre of t\)& ~tftnlJanr, Ipe title of 
t\)iS .00bo\))fon ts cOl1bepen to Cox; anb t\)16 aU£gatt~n tn tpe ba_rre, ,tpat V Vood 
was tn bp 6. monetl;s, is fOI" tpe fame 110t being 1bere mareriall, al1tl1~linf~e as to
t\)ig, no an(l.llcr was nErbfuU. 

3!f a man no pleall a bErO of reIeafe, anb tbat J. S. tnbo ma'Oe it) at tpe timf,·of I~tt
mating t\)treof, was of full age, anti tpe otper faltp, (pat be waS tnltbtn age, be nreo", 
etb notto trabers wit\) an abCque hoc, tbat be was of full age: 3ln tpe barre pere, 
tbl9 allEgation mas furplufage, anb tble, anb (0 \)ere, in regltrb tbat be lapes tbe 

Rerp. ~1re Impedic to be b~ougbr upon tbe tltaurban~e, a iarp·licatiou,rQ tbls, lint> Up(lnr 

tbtS a 31uogement giben in Qtourt: ~b£fefo~e it mun ntceil'artJ£ be tntml:lel)) t\)al: 
fpe 31 ncumbent waS bp rbts la.wftdl~ remobe~. !anotber anfwtr map be gillen to. 
tpis, rt,ltIt nottDttbfianbing be waS in bp 6. monetbs, p·er It'lpen Ibe Ql;re Irr.p die: 
is b~ougPt bp bim, wbo patb rtgbt after rbe 6~ monetps, be bp tvts fi}att ntJUCE i)~ 
rtgbt, bu~ tl)Ill hI no. mueb to be infifieb upon, tpe fame being toubtfuU; but tpe 0: 
tper marter befofe. uryeO, ts to be relpetl upon. . 

~s to t\)e t~Cfptton fahen to rbe bebtfe, tbts is of no fo~ce at aU. (1ltbe alImiU waS', 
tbat ®recuro&s, 0(. anp two of tbern, to p;efmt one, Ja man map bebte:, tP&t piS ®;re; 
cuto~9, ft)aU bebtfe, to fucb a man, (Debanke bJas\)tre p~efenrell: tbe aurpo~trp \Jere' 
rematnetl topntlp tn {bern, tlotl.tliIbfiantling one of tbem baa rryVt to fpe al)botnfon ;' 
~ntJ fo upon tpe w1)ole matter, tpe31utlgetnent 1l1ben tn tpt {;:.B .. wa.& wel! giben." 
anll ougbt to be affirmeb· . 

2.. Dodderidge Jlltlice. il:~~re erro~s babe tkn aiIebgtb; t~e rira appears in tbc' 
)Barre, wben tpe <ltpurcb became bottl bp 1\)e tIeat\) of Peakinfrlmb upon rbe <I5~aRt to 
Cox, Siluren Mary p~t:feRtetl VVood, \nbo was allrnitreb, il1fiitutfb antt in~utteb, ani) 
in bp 6. mOl'1elbs, bert tVe purcbafo~ bab not tpe p~efentllltnt) but tbe patronage
Bainell unto £1Tl.uren Mary, bp' ufurparton. 31t muft bt agntb, tpat if t1)e £1Tl.uren 7 

ll~ anJ? otber, bo ufurp, upon a purrbafo~, befo~e anp J.ll~erentmtnt mane bp \)tm" 
anb 6 .• onetp8 patre, Hnb no ~are lrnpedlc b~ougbt; 1pe ufurpet bp tbis 
"arb gainetl tbe patronage tn fee; anll rbe purcpafo~ f£tnainswtfpout aop remebp .. 
Jo~ befo~e tbe ,!7tatute of VVeHminfler, l\)e feconl:!, ,aFire S. a plrnartp IlIp 6. 
monetbs bab tlefeateb [be iDurcbafer perpetuaUp, anti a ~urcbafer is not tDltJJln tbe 

St~t. ofWejl- albe oUpat ~tatutr. 1ltbe mbicb ~tatute borb reerte tmo mImIrlts of~otTeffion. (s.) 
mznjb cap·s· ~ Q'al'e Impedir, flnb an .!dtnfe of bo~rajn Nefmrment. .0nn one bJ~it llf rigbt, 

(s.) Breve de Recto. Qintl a Wurrbaf~ cannot babe aop potfetTo~p £l(tion, fo~ tpat 
be cannot aUel.1ge a p~£rentartcn in btmfdf, as pe ougpt to bOf,t~ bis count: ~ntl be 
cannot babe a Brit of rigi)t, beCCIufe be cannot alletlge feWn m t\le £fplres, as pe 
ougbt to bo bp tpe JLatn. ~nn t1)ere art tbe :;. remellies wbic\) be map ~a:be, anb 

'1 E. 3. Col. noot~er, as a~pearetb fullp bp rbefe ]3oo1ts, (S.) bp 7 E. 3· fot. 246. 16 E. 3 .. Firl~' 
246• . t:t1e preCematlOn, placlw 62. 33 E. 3. Brooke, (lrle preftntat on, plaCito 6. 
16 E·3· F1tZ• 43 E. 3. fol. IS. ~+ Jir. Ail1far. fd.21. 19 B. 6. fol. 4C. 20 F. 4. fol. 
&-c 15. 22 F.~. fo!. 9. I. ])p aU tbefe moots it apprars , t\>at if tl)£ 1Jllrcbarot 

bo UEber p~eftnt, to tpe <tpurcb, but fllff'crs a ururpatton, ani) rbe 3lncumbent of 
tue ufurper, to be in bp 6. monetvs, bp tbts ve })B tp now loft bis rigbt of atlbo\D= 
'fon, anI) rbe fame is nom becomr a rigbr reme'Oifefs. ]l;trt if a purcbafo~ llo p~erent 
once, anb afterltJar'Os, at rbe "err aboitlancr, a firanger p~£fents, anb bID 4tlarhe t9 

,E. 3' (01.1. tn bp 6. monetbs; bp tbis bls rig\)t is not gone, fo~ if Ibe ~bur,cb becomes boitlli' 
.'. gain, be Cannot babe a ~are lmpedlr, but a W~lt of drOit d advowfon, fo;t be 

parp rigt)t of attion, ant) of anbotnfon, 7 E. ~. fol. 1. in the enb of rbe mre, it is 
t~ere faib, t~nt if tpe<l5~anbfatlJer n.ot~ p~ef£~nt, llnll tb~ rtgbt of atJ.bowfoti i)rfrEnltB 

to 
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to bt6 fOll anil ~elre ; ~fter\l:la(~s anot\)U PfcfEnts, after tpe ron p~erents, it fi}aU be 
ratb2r ailju'Ogeo tpat be p~erentf'O tn bls oron rtg~r, r~En rn tbe rtgbt of anotl)er, tbts 
tbere bE Bl{kr, ropo fartJ, ptvati known it fo atJmOgeO. I) E. 3. 101. 37. b. bp Par. I, E. 3.fol. 
mino ar· tpe «ommon )Lam, purp~tre of one iVaU not pur anon.)£( our of bIs potref: 37' Farming.. 
flOn~'Bntl tDbrn one p~efents, robo Can inlsnil, tpat pe p~cfent~ bp any wap, tpen ~ 
rueb a map as be bar\) title, ann colou1' fo~ to clapme ~p, fo~ If ont no purebafe an 
a'Obowfon,'antl p~efents, pe p~efents bp fo~ce of bis purc\)are, tn \)is own rtgpt, anll 
tf afrer-tDarUs anotber purp~mt, anil tbEn be agatn bappens to geta p~erfOtment, 
tbiG t1)aU be tntenl:lel) to be in pts anctent rlgbr. L. S,E. 4· [01. 119· b. tn tpe ~bbat L. s E'4' folo 
of Leicdters <[afe. j1t IS tpere faio, . El:pat if tpe mmg p~erents to 11)e atlbowfon of II 9· b. th~ 
anoi\ler anti rs felfeil, anil after tbe ~purcl) bfComes boitl agatn, ann tpc otper p~e: Ajbat of/e:
rents a~'O bls (Jtiarke is in, pe is noro in Pis potretrton again, anO bp tbl5, b e bat~ ce t:rS ca e. 
regat~ell tbe parronage .. (l5ut 31 tlo lloubt of rbis, if it be In tbe cafe of a purcl)aro~, 
tbere betng no l500k tn it,) fo~ tpat bere ts ~ts mrere negitgence, anD lacbul. ~n1) 
~~iV~fum~~~~~mro~~m~ 

jJ!abJ' to fpe laeplication pere, anti to eramfne tbts. 
Firfl, ~ll matters in fair, (Jugbt to be confelfeD, anD aboiileb, to be traberfeb, o~ 

p~oteftatton to be taken of tbts. 
:lBut \lere are bibers matters allellgel'l, in tn\Jic\l t\Jere are manp oppofittons, tpc 

one btlng contrBrp to tbe otl)er. 
~\le one faitb, tbar tbe (Jtl)urc\l became boiil, bp tpe rEfignation of Wood. 1!be. 

otper fairb, tpaz it became boil) bp tbe amotion of yv cod, Wltl)out anp traberfe. £\\1 
tpis being matter in fait; but pet llottntt\lftalll:ling aU tpis (wpicb is not mucp mCl& 
tertaU,) tpep being bere at ftTUE, bere ts no fo~malf plelliling. )Sut no\tl to look unto 
tbe rigbr. Xlntl as ro rbrs, bp rbe )a'epHcarton, $utrn Mary bill tJfurp, bp p~£renta. 
rion, as appears, p~erent£tI W( OJ; lOut William Herbert bail rbe rtgytof lUatl'onage, 
anll b~flUgbr bis Qare Impedie to all, a Non fum Ioformatus pleatJeb fo~ Wood, anll 
u 3luOgemenr patTeO agarnft VVood, anl'l [0 be was IawfuUp amobeb: if in bp 6. 
monet\;Js, anil a ~are Impedit b~oug\Jt agatnft pim. 3f bp tpis pe ll)aU recoller 
rye 19atronagt. 

~s to rbIS, tr ts firff aUebgeil in fbe )Sarre, tpat $luffn Mary ufurpell, ururpando, 
fiJe p~erentell Tho. Wood, wpo was aOmttteil, inftitutel'l, anll tntlUtt~b, ann in bp 
fir monet1)s. 

Bpetper Cal{, a purcbaro~ of Herbert, ann neber p~efentfb, pet if be b~ing:s bis 
QJare I mpedit, wirbtn tpe 6. mon£tps, bp tbhll)e ~atb unbone all, topicb $luren Ma
ry paO gatnetl, bp tbe u[urpatton. )5ut if r\)ls was b~ougpt after tbe 6. monetps; 
Q!!d operarur bp rprs. 

J:tDo efpectall points are bere to be cot1litleret'l. (S.) 
jfirfl, !!Jow tPIS caft ffanils upon t\Je plealltng of plenart-p. !ltbis is aUetJgetl to 

be tn tpe p~erent[f of ~Uffn Mary, but it is not alletlgetl rol)en tbis p~ereRtation was' 
ann tplS plap be in r\le beginning of ber 11\Eigne. ])ut }J)ben tbe Q2are I mped J[ i; 
b~ougpt. it is faiJ;J ro be in I Maria') anll be map be in bp Ii.e monerbs befo~e, but 
tl)~s ~otb not appear, anJ;J fo ,tl)fs is un~ertatn, fo~ it map be tbe (arne was b~oug\Jt 
tDltl)m rbe 6. monetbs, anti It map be, It was after; it is now to be conritlerrD; tnbat 
toe fi}aU \Jere tnrenb, upon tbls fo uncertain a )l)aor, antllfteplication. 
_ Xis to tbis we oURbt aiblapts ~o in~enil tpat to be t:lone, mbtcp. ftan'tls tnitp tbe 
]'ut:lgement gibm. Qlnn wbere It IS fattl, tpat ~e was bp rbis, LegHimo moca arno ... 
tus,we ougut to p~erume)all tpfngs to be lab.1fullp llonc,to maintain tbis 3lullgemtnt 
anb fiill me are to p~erunie tl)e bdt, fo~ upl)ollltng of tbt 3luilgemeut; to' tbis pur: 
pofe is' tpc ClIft in ,6 H.6. fol. 17· a. bp p~ifot, if one rfcoberS, agatnll anotper, tl:)e j6 H. 6. fol. 
~ano~ of Dlle, anll tb~re Xicrfs of ianD, bp tJefauIr, in 11 precipe q aod redder, anti 11. a. Frifor. 
ufterwllrbs be b~tngs a (eIre facias, to pabe e~ecut(on of tbe faiO ]'utlgrmmt, b~ 
6)aU not fap tbar tbe 3· ~creS', are parcel of tbe ~l'Ino~, fo~ tpat tt cannot be fo in: 
ten'Oetl. .3! tis tprre faill, tbat if a jfine be lebieb of a ~ano~, aUn of t~~w acres 
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cf 1l.antl, 3H cannot be an~ waprs _~ntentletJ, ,t\Hlt tPer~ tb~{'l acres, are parcel of {be 
~i:mu~, otper\:XlIfe It is b:rpere a gme is le1:l[£0 of il ~ano~, anll of 811 al)1JobJron ~ 
t\)ere if map be, t\Jar t~is was pared of tpe spt1no~, ani) it map be n9t [0; ani) [0 IS 
tP& nifference tpere pI.lt bp Danby. 

31r is a lattIc, Q::.oci femper pra:[umitur, pro fententi~, as if a tlOubtfuU fentence 
-be gibm in tpe ®cclefiafitcaI <n:ourt, \tie ougpt fo& to prefume fpe beft. ~s tn Buries 

cole! 5. pars. wfe, Coke 5· pars fol. 98. b. an,o 2 Eliz. Dyer, ,fol. 178• 9:b:Jo JUllgemen~s tpen~ 7 

98.6. Buries tpe firft 31 u'Ogement upon tpe HbeU, tn tpc ~plrlruall (\tourr, tpat pe was trigidlls , 
Cafe, 2 Eliz. ann upon tpls a fentence of lJibo~ce \tIas gib~n acco&llingip ; in tPE fentence it 15 Calb, 
Dyer • .foI. 17g· tpat pe was frigrdu~, generaUp, wpetper tpis fi)aIl be unllertlooll, ani) tntentJeo, tpar 

~e UHHI MlleficlatLls, anti fo inbabilis, uni, & habilis alted, o~ wpetper 'it ijJaH be in:: 
HnbeO, t\Jatpe was naturcrlIp frigid us , but after-warl:1s, becaufe pe ball a fuontl 
amrne, anb \)atJ 3!tTue bp yer, t1Jerefo~c it 11)aU be lntenlle]), t\Jat tbe firft 3!ullgement 
mas, qUia maleficiatus. ~o tpat femper pra:fllmimr pro fententia, nottni!pfiantJ= 

J 8 E. 4. foI. ing Pt-oof be to tl)e contrarp. 18 E. 4. fol. 29. 3ln trefpalfe, fo~ cutting pis f$~afs ? 

29· ann bt-eahing pis clofe, t\Je iIDefentJant rlatmes tbe JLanb, as f(ln aull petie of I. S. 
the lk'lainttffe [aitb, tbat tpere toos a ])fbo&ce bttwren I. S. anll bis wife. 3!n tplS 
ta r e tp e beft fi)all be p&efumetJ, anll tbis fi)aU be fo~ rbe Ifgtti mation (If (be petre, 
(tnb fo it is nlfo fai]) in Burges ([a fe, QIod fern per pra:fumitur pro legi[lrna[lOne pue
rorllm. 

Q\nlJ if it fi)aII be fo upon 3lubgement gibm in otyer ~ourt, \Uy!' fi)aU it not be fo 
~ere in tpis caff. , 

Statute of ];p tpe ~tatute of 4 H. 4. capite 23. 3!ubgemente giben in tbe Iltings ~ourts , 
4 H. 4· capite: fi)aU ftanl:l in tbEtr fo~ce, ano not to be aboillel), bur to be uppeltl, untill tbep be (J<: 
2 3. bcrtb~obm, bp ~tati1t upon bertlttt, o~ b~ a mIaIlrtt of trro~, anil nor otper .. 

wire. . 
.\100, fo is tye ~ommon JLa\n alro, as tbe fame appears bp IS E. 4', foJ. 29. a. b. 

18 E. 4· fol. 33 B. 6. fol. 43' 34 H. 6. fo1. 24' :J7 H. 6. fol. B. mtmpere it is fain, quod J lldi-
2 9'

H 
6 f cia, in curia domini regis, illata, ftent in fuo robare, & dfeCl:u, quou[que per er

~~ H: ~~i.~~: rorem, adnihilentur, &c. Slnb tpis 3!u'Ogement bere giben in 1 Maria:, mas neber 
31 H. 6.['33. impeacpei) bp an!? artmlrtt (If erro~, anb tberefo~e tbe fame is to fianll, nnb 

be in its full fo&c£. $anb bJe are noto fo~ to maintain tbis 3\ullgement, anb 
as toucping tpts, we are to jntmb, aU t~ings conbuciqg t\Jereunto, to be lam: 
fullp i)one. 

xromtt \)ere, tbat,tbe Qllare Impedit \nas b~ougbt after tbe 6. BJ9onetbs. ~ct 
fplS now is not at nll mattriaU, tpe tltlarke betng remobetJ. Jl)ut r1)ls 31utJgement 
barb neber bE£n impeacpeb, bp rrro~, o~ attamt, tile rame tperefo~e remains in 
fo&ce, anll fo fi)all nanO, pa1Jtng neber brel'l aboil:lel:l. 

2ln'O -fo t\lis 3\ ullgemmt ten; rEmains in fo~te, anb tberero~e we ougpt bErt to p~£s 
fume, pro (ententia, t\lat t\Jis Q2.are Impedit mas b~ougpt, wttptn tbe 6. monl'tps; 
an~ tpis in malntemmc£, ann uppoltlrng of tpe faib 3\u])gfment. ilntl if .tbe fame 
,was b&oullPtafter tve 6. ~onetps, pet becaure tpe 31u])gzment paty not bErn impeacb= 
'e'O, bp erro~, o~ atarnf, t\le fame tperefo~e {till ifanbs anil remaines, in fuo plena ro
bore. .¥lnll tbere are oneIl? t\le tlnO legaU b:Hlpes to fmpugne t~is 3lu'Ogement; ettber 
bp £rro~ o~ attaint. 
~s to tp£ iaft matter, being, !ltpe ~arron of tp'e c1tpurcb, patp tpe allbo\tlron of 

tbis in jfff; bp biB Iaft will, pe wills, rbar bis (J];Jecuto~s, ttoo, t\J&re, o~ anp ont of 
rbem, i)O.p~frent fucb a one, \nlJen tbt ~l)urcp O)aU become twib, anD bies, anti t!l'e 
~burcp becomes nor boil:!, tm bp pis l!eatb. 

Er\Jat i\JiS' map be netJifell, appears bp ~7 H.6. a man m~p bebtfs a lOC£berfion, as 
\:rell, as to patTe [piS bpIDlii); fa \J£'re it ll;aU be fo, (If ibts ll£btf~, De proxima pra:
fl.':nrarione, w\)En ibiS is grantell, at tbis inHant, tpat tpe grant fi)oulll take drett, 
(s. )'bp tbe tEatp of tbe i)ebifo~, at 1bis berp infiant, (s.) bp b' stleatp,tpe ([burd) be: 
(omr s,bolb ;,' pet tpts tpaU be a goO'C llebir~, jfO;t norwit~ftan'OiTlg 11)£ m: e1tammt 

~at1) 
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l>atb no dfett, bur bp fpe beatp, pet tt patp an 3lnception tn pis life time, ann tbul 
@all make It goo\). . . 

1n 48 E. 3. ~ man pabing ll.antls tn London, lJebtfetp tpis, anlJ after bies wit\}: 4B E. 3· 
out petre, tnptcp fl}aU nom take effect, (s.) tbe m.tcrJltU, o~ [be <lEfcbeate. 3lt IS tpere 
\leib, tbat tlYe mtmItU l!Jall nanlJ, fo~ tpat tbe <lEfepeate m££rlp !lotI) commence bp tpe 
lIeatu, but tpe dlffiltll fi)aU relate to tbe inception of It, anlJ [0 1l)aU p&ebent fpe Qffcpeat. 
3 I H. 8. Dyer. fo1. 4)· ~ )Leafe is mabe upon conDition, tpat tpe Jl.elTre fi)aU not ~I H.B. DJer~ 
atpen to anp one, lludng l)is life, witbour tpe alfenr of tbe Jl.elfo~, be bebi(etb tpis, fol. 45' 
tDlfbour \JlS arrent, tnperper tbfs ltH1S a b&eacp of tpe conbtuon. 3lt coulb not be an 
alimation, but tn rrfprct of tbe 3lnception of tt. ~o in tbts.<!tafe pere no[b>itpfiann: 
lng tbep p~erentcb V Vilham Taber ,tnl,Jo,witp tbe 2. o(1)ers, ~as mabe pts OE~eruto~s, 
anb tpe Cltpurcp coming borlJ bp pis mJeatp; pet tbep pab goob rlgpt to p~erent pim. 
3!t is fatli, t\Jat Tabor came, anb refufEb tpe 0E1ecuto~QJfp. l>ur it is not faIb, be· 
fo~e w\Jom tbis was; tpts ou~Pt to ~abe bren QJewetl. 9 E. 4. fo1. 33; & 47· tpe 9 E. 4' fo1. 
)')iQJop of Caoterbury was maOe an cn;recuto~, anb refufeb, pe was compeflel) to 33 & 47~ 
ll)etD tpat pe refufei) befo~e ptmfElf. 15ur if pe bat! not r~fufeb perr, ret t\)ep mtgbt 
pabe p~efenttb btm; anb tbts is tbe btfference betw8?n H~cka\s ([afe, 13 H. 8. anb 
21 E. 4. fol. 66. tpep cannot p&tfent tbe \)eab, but one of tpe members t\)ep mal! 
p~~feflt; anlJ pere notwttbftanbing. tbat Tabor cannot p&efent pilllfelf, rtt tbe otper 
[ttlO map toell p~ef~nt phn. Xln!) fo upon tbe tDbOle matter, tbe 3lutlgement gtben 
tn tpe C. B. \.lias .tneU gibm, ann no erro~ In it; ani) tbe fame ougpt to be ar. 
firmeb. 

Croke J uftice. atpe 3jutlgement pert ougpt to be afi'irmetl. . . 
i1Cpe matter in quenton is fo~ lbe <ltp~rcb of BradvveU, wbtc\) ftems to be a tierp 

unfo~tunate ~purcp: jfo~ quod malo principio inchoatur, raro Ii Jirur bono exim : 
,gtbe mfurparions babe bren allebgei) to be in tbls ~afe; ani) fpe founbation of tpid 
llttle fo~ m>ottQ~ Hmi~, ts a ufurparton bp g}1uren Mary firfi pab, bJ~o ufurpando 
tltb pl-erent VVood : QIfrertnarl:ls, four ururpattons aUebgelJ bl? [be ~~efentatton of 
Mafon" Debauk, Tabor anb Genge, fo tbat rpe Jl)ar bp ilDocto~ Harns, is intriclIte1l 
mitb fibe febel'al mfurpattons: )But debile fllodamentutn, fallit opus: ~nb tbe ~~e= 
fentation, untler tnbtcb be borp b£tluee bis m:ttle, tS of aU tbe oebers tpe weaken: 
.fo~ rbe ~l-erentation of Wluren Mary, is wpollp abClitleb b)? cpe Q:are I mpedit, in 
mptcp tp£ matter being gtnerallp put, tpe point bere conliberable tS, QItmpet\>er it 
fi)aU be intenIJel) tbat Ibis Qlare Impedit was b~ougbt witptn, (J~ after tpe fir 
SlPonetbs; tf wftlJtn tpe fi~ .0nrr\Js, rpen tbe @~efentatton bp tbis is aboitlelJ, but 
if after t~e li~ tg!Jonetbs, tben not. 
~s to rbts, it is to be obterbeb fo& a ~a~im, (S.)~:r in Curia regis aaa runt, 

rire agi prefumunrur : (if tbe contnnp be not e~P&en!? QJetneb.) ~nlJ b>\Jen a 3luni= 
ttal act is i)one in tbe fltings <!tourr, altnafs in fue}) a <!tafe, pre[umetur pro [eoten
tia. 

3\n tpe m:rpai tn tbe ~are Impedit, tpt :l5i1l)op pltabeb tlotping, ani) fpe «:lnk 
\JalJ notOfng to plcan, it rberefol-e pafi'eb againt't pim bl? a Non [um InformatUs: eft 
probabllis & violema pra:fumptio, tbat tbts Quare Impedit tnas b~ougbt witbin 
[be fi~ ~onetbs, beCBufe tpt lUbgement of tbe ~ourt was fubfequent unto tbis: 
~nb [bi8 3Iutlgement fo jUbtciaUp gtben, ougur not tbuG to be blown atDap bp a bare 
Rntl an uncertain fUfmire, but tpe fame is to fianb anb remain in fo~ce, untm it be 
legallp aboibelJ bp erro~ o~ attaint, as appears bp tPt ~tarute of 4 H. 4. cap. 23. Ju .. Statute of 
dicia in Curh regis reddlu, Non debent revnfari, nib per errorem, vd Atrineta : 4 H. 4- c. 23. 
SInlJ fo tbe allrurpation bp fbtg is dearl!? aboitJ£O, anI) fo a goon title fo~ ~tt Ed-
ward Pmcheoo. 

SChen as to tpe tlebife, tpis is dearip goot!: 31f it ~atron iil jfli, tl9tb bebife t\Jat 
bls OEncuto~s 1l)all p~ffent fucb a one to tbe <!tpurcb, toben tpe fame becomes 
tJotb; altbougb be cannot grant proximam advocationero, fallen in "is life, per bp 

CIE7 2. betrift 
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llef:Jife t~:s is goot! ; t~e <JE~ecuto& r,cp&cfmte 'be PHrOn Cof rye S::cfiato~ : Xlnb fo tve 
3lutJgemftlt bJas ltJel1 gtb£l1, anll ougpr to be ~£re affirm£O. 

4. Coke ,hlef J fl:ice. dbcn 3! was tpe mUffns ~tro~nfp, fi)e fa Ii) unto me 3! 
unberfiantl tpat fir (JtoUllfel rotH firong.ip urge; Pra::rogativa R, gina::, but mp bJtU'tJ.i 
ivai tbep ftanl;!, pro comina veritate, rarber tpen pro Go:nina Regina, unlers tbar do~ 
mina Regina parp veritatem on ~er fille: ~nll fi)e airo ufell to gibe t\Jis in (barge mB:: 
np times, b:lpen anp one was calle'O to anp £lDfflce bp per, tbat tpep 11)oultl Ebet fiatrU 
pro vetitate, rarber tpen pro Regina. . 

31n tbe argument of t~is lD:afe, 3( a.!!l'~ in opintou b:lttb tpofe b:lbtcb babe arguel), 
tInb 'wIll confirm tbetr feafom;. . 

~bere <lErro&s babe uren brrp nobabip tahen, but in tpis ~are tf)~re appears nQ 
title fo& tbe litlng. 
~pe great lloubt i:t1, if tpe recoberp in 'pe Q:.al'e Impedit be not iufl, tpm tbere 

is a ritle in tpe €rohm; anll if fo, tpen fcribarur Epi[copo, as it tlorp appear bp aU 
tbe )Books: )5ut pere no ttrl~ appears: 31 ij}all in mp argument fpeBH unto rpef~ 
particulars, auO will tperetn fi)ew ; 

I. Fila, 5I:pat it fi)all be perc intentJeb upon tpfs blvale :taeco~'O, tpat tpe ~are 
Impedit was b&ougpt tntrpin tpe ft,t ~oUftP&. 

2~ Secondly, 3\f tpe famt: pab not b~n b~ou!!pt \tJitbin 'be fi;r ~onetps; pet tlJe 
title of tpe <!Earl of Pembroke is b~ t~,ts wtH rtbeftetl, pabtag a 3lul'lgemmr anll i:1 
~&ercntment ; bp tpis tpe fame is rebelletl, anb tbe rtgpt of tpe S4Ulin gatUfO bp tpe 
QIlfurparton, £\Jan be altogett)er takm a\na!> antlOzfeatel). 

3. Thirdly, XIs toucping tpe Ilebtfe, ani) b:lbat is w~ougbt bp it. , 
I. ~s to [PI? firft ~oint: jfo~ four (:aufes It ougbr pere to be intenllEll, tbat tbe 

Qare Impedit roas b~ougt)t tnitpin tpe fi;r ~onetbfi, anti tpis IS a plain ~ar~ : :lOut 
to antle reafon to tpat roptep patp bli'n faill, t\Jis is but an 3lntlUcem£nt to a 1[raberB, 
anll is not tpe main point; ptt it ougpt be fopieallebJ as tbat it eug})t p~obabli!? to 
appear to rpE ~ourt, tpar it roas b~ougbt b:litl)to tpe (j~ S@onerl)s. 

jI b:lill argue t\Jts bp al)mtttancej if it l1)aU be fo intenl.'leO: Jtpe ~eco~b it reIf 
p&obes tpls plainlp unto me, virtute CD j L1S,&c. ab Ecdefia pra:diCta, pra:didus W OOCL, 

debito modo amotas fuit;. antl tprs, cannot be fo,un!efs tpe Q1are Impedir \nas b&oug~t 
luit~in tperi,: ~onetbs, anl.'l tl)ts is e~p~efil' fo aberrell) tpat pe b:las debito modo:l
moms, anD tperdo~e &c. anll tpe ~arl was reliet! (If fpC ~btJomron, an'O rpis ts a com: 
men grountl. 

21 E. 3. f. 43. Baron anb Feme, 00 rdeafe all tpe rigbt wbfcp tbtp bab in cer= 
tain Uanl.'ls, b:lpicb brell \nas inroilell; tpe ~tfe b~ings a mImlrit o~ QI:rro~, anO af= 
figns fo~ <lErro~, becaufe tpe ~eurt jlnrolletl 1pts WretJ, bp tbe aronufance of one mba 
Was a feme (Jtobert at tpe time: Thirning tpere i)emantls 3I,ullgement of tpe mImIrtt:. 
tbe fame being, tbat [be ®ff'O bJas 31nrollell hi' f\ie ~usbanll ani) amife, ad damnum 
jpGus Helena:, an'O butb not [upporei) tpe tJeatp of t1)£ ~usban'O: !lto tpis it \nas 
anfwerei), tbat t\Je mUTllrit faltb. liJat tpc IDee'O b:las 3\nrol1ell, ad damnum Ipfius He
lena::, b:lplCp tpmg couln nor be intenl.'lethif tbe Jpusbanll b:lag not ileall, (anb if be was 
tibing, tpe otper owgpt to ~£w tpis:) 1lLbls ts a goo'O ([afc, to p~(lbe lbe ~are in 
tpe C. E. of Nuper Epifcopo. 

!Do bere tn tPIS ~afe, ropen tpe 1!\eco~b faitp, m:.pat debiro modo amotus, it oUg\lt 
to be (ntenbell t\Jat ti)ls \nas lawfuUp bf.ougbt tnitl)in tue fi;r tlWonEtps, anll as fo~ 
;IDocto~ Harri~, if pe bab beaU ~ltrhlp, pe eugl)t to bane fl)eb:Jell t\Jat lpe Q!..are 
Impedit ltJas b~Ol1g\)t afrer tpe fi): ~onetbs. . , 

obj. 3(t batp bren objettel.'l, atmluetber tl)e 3lncumbent be alPotLls, bp tbe 3!ubgel1ltrtt 
it felf, befo&e anp mtmlrit to t1)e )Btll)op, o~ a l3~erentation \Jab bp \Jim kn\)icl) reeotJ~r .. 
fil, if hp UahJ pe be not remobetl, an!? otper ~Ulegatton agatnu lLa\n 11)aU not makc 
an 3lntentlment. 

Refp. ~sto tpis, anb in anfb:ler tpereuntc, bp tbe bert' ~3:ubgement in tpe 
~are Impedit, tpe 3lncumbmt is rCl1lobetl, aTt'O tpl:' ~afr(!n8ge is bp ttlS rega&t1: 

fbi 
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EiJ, anll ti)is fo appears bp L. S E. 4. r: I IS. tbat wUbout unp lkl&~f£ntation, bp t\Je 
ia£Coberp, tpe blfturbance is gone anti abotoeo, anb rbe 3lncumbe~t bp tpls recoberp 
is remoneb' anO witb tbis agr(fs 17 E. j. f.59. Smalls ~afc, bemg rpebeft ([afe in J 7 E.~. f.59. 
{PC lLam f;l- tPIS, tpar tpe (Jtpurcb to be botiJ, bffo~e pe ts to p&efent: ~bere is an Smalls cafe. 
aboillance in fact, anll tn law, not to pl-efer.t to an abotilance in Uam, hlitpout an a~ 
bptoance tn jfact, ~r.ll) lPIS is fOl- a mule, if l)e be not to p&efent wpm tpe 
<1tburcf) is boil) m fair, no Brit fi)aU HIm: to tbe )$ifl)op. . . 

46 E. ~. f. 13. -J obn Marlhals ~are, tput rbe ~laintltte robo .recobere'O, map p~e: 46 E. 3· f.q. 
(ent aftrr 3lutlgement, \nlt\)OUt anp mUlIlrit to tpe 1BiQ)op ; fo t\)at tpis is a platn cafe, Marfhalscafe. 
lPBt rve ~\)urc\) is botO befo&e anp Brit to tbe )$tQJop. 

HJilar. 37 Eliz. C. B. Ro~. 620. Xl famous ~afe betwren Brown an'O TJrrey: Hill. 3'7 Eliz. 
3\t was fountl bp £lDffice, tbat fucb a one 'Opell tnh\)out )petr, fetfell of certain Uanlls c. B. Rot. 
~tllJ of tpe ~u(fn (but rpere was a rig\H ~dr) tpe ~ulin pa'O t~e polTelTton bp ufur= 620. &c:. 
pation. . . .. 
~r tbe ~tatute mabe in time of JIting E. 6. tpe rigpt ,eir 8)aH11£rabers a EDlib 

of jfeoffment maOe in jfs:, anil a UettEr of ~rto~nep to make Uiberp; afrertnarbs 
31ullgement bJas giben, quod manus domina: Regina: amoveantur, afterwarl:ls tpe ~r: 
to&nep maoe lLttlerr. . 

Si:\)e firU quefiton tnas, Ullmlpetper bp tpis tpe rigpt of tpc ~uren be amobeb, 
b:lttbour flnp aliirit to tpe (ffcptato~; tpe ~uren bab no rtrIe but bl? a falfe SDffice , 
t~e liitlerp was aniUi)getl to be goon, becaufe t\)8 fame was after tbe 3I'utlgemenr,antJ 
befo&e anp alllilrit to t\)e <lErcbeato~; anI) it bJas atljubgetl , tpat tpe polfetTion of tpt 
~uren was amoueb bp cpe 3lutlgement. . '. 

OJ;. 3Ir luas afrer\;oarns obiectell, tpat at tpe time of tpe 4tparter of Jreoffment 
mabe, be batl no rigpt. . . 

Refp.lIo 1bis it tnas anfweretl ani) refolbeb, tpat pe bat! goot! 'rigbt, fo~ t\)atafter. 
WariJs it ijJall be atljutlgetl a gool:l feoffment" upon t\J¢ 31u'Ogement, QIod manus doe 
mini amoveantur : !~o pefe ill our ~i'Ire tpe 3lUl:lgementpere gtben in tpe QEare Impe;. 
di r, QJaU refto~e aU. .. 

31 t appears bp tbe laegifter, fol. 17. anti 6 I. 3\n tpe atmIrit pemal? rap, ad Eccleliam Regifier, r. 
jam vacantem. , 17.61. 

21 Eli'Z. Dyer,f'364- GerrardOnfiows Qrate, tpe ~uren bib reUa )$eneficF, tyere 
a Q.nre Impedir toas b~ougbt agatnO: tbe ~uren, tbC ~~bfnarp, anb tpc 3lncumbent, 
anll pendente lite, tbe aIluren upon a laef1gnation p&efents anotber, tnbo is inlltrutcn 
anti intJuctell, anti is in. bp a~ ewonetbs ; be is remobable bp a ([lQIlrtt to tbc 15tt1Jop , 
altpQugb be be no partp 10 tbe 3lutJgement, in tpe <bare lrnpedit, tpere aU tpe <!toun= 
rei of tbe ~uren mere I:lecfibel:l, tnbo brio tbe contrarp: .fo~ tpat bp tpe berp 3lutJge~ 
ment aU afe to be remobeo; anti acco&iJing unto tbis, 31 ~abe knotnn tt to be fo ab: 
;utlgEil R\Xatn. . 

2. ~ reconl) rearon, tpat U t1JaU be intentle~ t~lIt t~ig QJ..are Impedit was b~ougpt 
lnttbin tpe fi;t ~onetps, Qlla femper pI'a:fLlmltUr, JUS, & veritas in judiciis, Plowdc:n 
Judicium, e1~ juns dictum, anb nont fi)aU aUebge anp tping agafnl1 a meco~i), wpiC~ 
ts Te(le rnelp[o. 

3. I:.lJtrtllp, pere is Coha:reotia aCtUS, 8 E. 3· f. 386. 01'0 ~#nt, anti f. 18. netn: 8 E. 3. £.386, 
gcpe ~rcb'EDeacon of w oodho~res ~afe, in an ~l1rtre of b'arratn It'zerentment, ~oUu: &c. 

fion to be enqutretl, rbep enquire of tbe dgbt, a notable <!taCe. tt is, tpere to fre pom 
r\1e 3lutlges mdimtJ unto tbe lDoffelfton, anll to pars tnitp tpe rame; anti Herle tVere 
C1Ittl), 3lf tue lP0tfelTlO,n be fo, 31' will pl-cfume tpe rigpt to be acco~tJtnglp, !Jere are 
ftue tt'l-efentatrons WItb fbe <II::arI of Pembrcke. 

llpe reafon of rbe ([aCe in 8 E. 3' is, becaufe tbe ~tatute of 7 E. I. o~l)ains, Statute of 
9:t)at if anp ~\Jurcb·man get anp :m:trm , arre vel iogen1o, n,ns 8)aU be £1!!)o&t< 7, ~.f.De Re-
ma,irr. /tf.lofrs. 

~ee the ~tatllte of We(lmi.,fler tpe feconb, upon a }a'ecoberp not to inteul) ~obin Wefirnin. 2, 

o~ ~onufion ; lIS toucping tpts, vide. 
49 E. 
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49 E. ,. f.29' 49 E. '3. f. 29. 47 E. 3·f. Ij. anb Wellmin. '2. cap. 3· 3ln lInetper4l:are upon if 
&c. l!\tcoberp bab agatnft 'usbanb anb _tfe, durum vidtbarur: ~ 11lfcoberp lY~ll be al= 

tnaps intentleb to be true, quia J udiclUrn, ell Juris ditl:urn. 
4. Xl fourtb anti iaft rearon IS tbis, Epat BDotto~ Harris ~a'O (ltonnurance of t~ig; 

fo~ pou pabe tltbers it'~oteltatton£l, t~at tbe <!Earl pab no 5:itlt, but tpere 18 flO ~~. 
reCatlon of tp/s, [bar tile ~are ImfJedit blas not b~ougb[ blttpin tpe fi1 t1J!)oner~s 
but tpat rbis paffeb bp a Nlent dedlre, \le confeffeb tP!s. ' 

I oCtobris. au.uren Mary blas ~rob:eneb, tpe m>ep~tbettion to be after tpe ([o~ona:= 
tion. 

OD j. 3lt patp bEi" objEtteb, £pat pc mtgpt be I)ep~tueb in April, o~ III Au
gLiit. 

Refp. lSut in anfb.ler to tpis, it cannot be re, fo~ tpis WaS aftcr fi)e came to tlJe 
<[robm: VVood nib mell tn tpis ~art, fo~ be pabtng no title, fuffenO if to par. B= 
gainft \>tm. bp a Non [urn informatus: )But i\i)otto~ Harris patb not none fo, but tt;e 
contrarp, as tpus to p~orecute tpts matter, b:eUpout anp title lit all; anb be \itt: 
b:ng nottce t~at pe toas amobeb, anb fo blas debito medo amoms; tpis bJas not 
well bone bp ~tm, fo~ <ltpurcp:men ougbt not tbus fo& to boulfier out fucp baG 
([aufes. 

H:be reronl) @oinr, be tpe m£coberl? tn tpe QIare Impedir, wttpin, o~ aftcr tbe 
a~ fll!lonetps, pet tpe ~bbo\tlfon ts bp tpis rebefteb, ann rye mfurpatton aboi~tb, bp 
tpe Ja'ecobrrp tn tbe QIare lrnpedir, anI) a lkl&efentmmt aftertnar~s: jFo~ If.3! pUr: 
epafe an ~tJboblfon, anb befo~e anp 10~erentatiotl \Jab bp me, anotper ufurps upon 
me, anb p~er£nts, an'O 31 b~ing lOp Q!.are Jmpedit after tbe fi~ ~onetpl3, anI) fo~ t\)e 
3lncumbent, a Wlea is of Non fum intormatus; bp tpis tpe .atJbowron is reb£fieb, eft: 
veredictLlm, anb it notp reben rbis, fo~ \Jere tnas but a remebiIefs ngbt, anb ifpou 
tnill not taRe a/)bantage of tt,31lYaU bp tyis pabe mp rigpt agatn: l pabe a rigbt, anb 
I)abtng a 3luOgemmt to recober tpis, to tpe wpi£!J 3! babe a rigpt, lOp rf!!btbp t~is 
fi)aIl tie recnbereb. 

S:pere are lUbiciaI lYatents blbtcp fi)aU rebeft one in bis andent rigpt, anb if tpe 
laings !tlatentfi)aU tloe tpis, a multo foreiori, a 3lu~gement (ball Do it. 

2 H. 7. f. 17. 3lftbe Bing ufurps upon one, anb afrerW6~i)S bp bis }letters :@a; 
trnts ~~ants t~tS unto pim again, tpis jubicial )!latEnt, reCltttlQ biB anrtEnt rtgll1, 
'YaU rebeft tpis in bim, anb be ll)all be In again tn bis ancient rigbr; tbe ming tbtre 
ufurpeb b{? il'~erentatton, to tbe ~bboblfon of a lpoufe of ~rltgton, ani) aftermarhS 
rectting tbe ancient rlgpt of tbe fabbat, <II1&Bnts tbis xtbtlomfon again to pim, anI) to 
bis ~ucc£tTo~s fo~ Eber; tpe ~bbat bp tpts ca;~ant is again tn ~Is anctrnt rig\1r, as 
it is tbert lItljutlgetJ.· . 

21 E. 4, f'49' 21 E. 4. fol. 49. H.lfTey tpere fattb, tpat in p E. 3· it was abJubgetJ. tbat tnbere 
32 E. 3. tbe liltng rebearfell, tpat tDlJereas ~£ ball recoberen an xtllbotnfon bp 'OEfault, tna 

Qlare Imped!t againft a: ~tranger, tnbicp s:inbObJfvn \r.as lawfuUp app~op~fetJ to 
tpe .0.bbat, long time befo~e tbis recoberp; after tbe Bing, bp bis Uerters ~atents 
reciting tbe recoberp, ~~ants tbe ~H~botnfon to tbe ~bbat, anb to bis ;aucedrO~8 ~ 
tberc ab;utgeb, tbat n)£ ~bbat fi)ouib not be in bp lb~ liltng, but bp bis ancient rigbt 
in bis 1aemirter, (tnbicb Jl600h 31 "babe, but 3! cannot nnbe tpis ([afe tbere) bere in 
tl)ts clrafe t)C pat\J a 3lul:lgement fO recober tbe 10arronage, 6nb l1)all pe be i9atron~ 
anb tbe ([rown aIro, tbis cannot be; fo~ tpis ~atronage cannot be tn two, ana tbfr£'::· 
fo~e rbe to&trous m:trle tnptcp was in t"be au.ureo, ll)aU bantfi), anb tpe fole rtgpt fi)aU 
be anb remain in btm mpo recobereb tbe fame. 

21 Affi(al. 21 A 111 far. placito 19. I:enant tn m:atl batb hTue two iJI)augbtcrs, mahesajffoif: 
placito 19' ment in jfre; rbcl' cannot enter, one of tbrm tnters, claimIng f()~ borb of tpem, tbis 

fa not goon; but If an gtTire be b~ougbt, anI) a Jaecoberp in tbis, fi)e fi)aJl be bl? tpis 
rebefien unto ber urft rigbt, anb ber blter 11)a11 tnter witb iJer. . 

4 E. 3. f. 19· bp VVtlby, 3lf m:enant in taU be llifturbeb, anb b:lbrrt peougbtto 
~ab? a Qllare lrnpedir, pe b"ing6 a ilmllrit de droit d'advowfon, anll in t~fs reco: 

bETg~ 
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berS, o~ fi)all be in bp f£l~ce of tbe tatle, anll not in fre.(lmple; nottllftpfianblng tpar 
rbe gift of rpe atttofl be fo. ,jfo~ w~ere a.Jjutlgemenh antl mp rtg~r tlo mrel toge; 
lber, 31 il)aU be In, in mp rigpr. " , 

25 E. ,. f. 48. ~ir John Darcyes cafe, put in Plowdens4tommentartf~, foI. 553- 2;;E. 3 • .f'4g• 
in VValf\OQhams <!rafe,\Dperf,Upon tbe ll£fauIr of tenant fo~ ltfe,l'be !fUng In reberfwn SIr John Dar
p~a!?ell to be receibell, b-e pIS atto~nep, anb ~erjeams to llefenll bts rtllPt; anti fellt eyes cafe, &c. 

to tpe 3lUllgfll, to tpe Came Intent, an\) be coul\) no~ be recetbe~, fo~ if be ~oulO be 
reeeibetl, tbe tlemanOant fi)oulO count agatnft tpe Bmg, as agalt~ft a tenant, anti fo 
~e cannot ooe, but is put to. bis perttton) be tS not to im~leane ,,1m, as t£~ant, in no 
cafe, nettber fi)aU count agatnft btm ; ani) fo tpougp tbe Bmg waS not recetbeb tpere; 
pet no p~eju\)ice fi)aU come to rpe Ding ; .fo~ if tbe title of tpe llemannant be-feinr , 
be fi)aU not gain tpereberfton againft t~e tilrng bp rue\) a )fl£eoberp : but ifU be gootl 
bp a ltUcoberp agatnft tenant fo~ Ufe, tpi6 O}aU nibefi tpe fre:ftmple out of rpe )jUng, 
mpa is in retJerfion, 0& remainller ; Co if tpt lldngpabe a Wle, no reeoberp fi)aU i;lalle . 
t~ill. ,. . . 

4 E 3· fol. 19· awIlben tpe <!trob.m patp a Wit bp 1n~ong)lf3! b~ing an ~£tton Bgfftnfi 4 E'3' (01.19. 
(lne, \DbE11 3! reeober, anO tpe 3ullgemenr anO mp dgyt llO mret togetyer, 3! fi)aU be reo 
lIefieb tn mp rlgbr, lInll tpe title of fpe <!trown f!1aU bantll), as in B.rol'Vn anb r irryes 
rafe befo~e rememb~ell. 

31n -Plowdet1s Commentaries, fol. 489. a. in Nicholls ~ate. ' -l'ftenant in taUe blr. Plowdenl 
condnue in jfre, anO tpe tJiCc~nttnure enfe(lffe tpe Bing, bp turb tmoUeo, tpe 'flung ~ommenta. 
leafetp tpc lLanll to tenant in,tatle,. fo~ life, tpe rematn))e~ to piS i{fue f(l~ life; tP£i~es~~~~,~_a. 
firft tenant fo~ lIfe tltes, t\Jc tffue IS notD remit tell, bp tprs remainller, anll tbe flf; Cafe. 
ample bebeftetl, out (If tbe laing, into tbe bono~, anti tbis tntt~out anp rr.onfirance de 
droit, o~ anp otber circuml1ance. 
~o tPRt aUtDape6, tDpen rtgbt anllln~ong '00 mrer togetper) rpe rigpr O}aU Eller be 

p~efftreo. 
~0'tD as to 3luDgements giben, tpeCe are faeren tpings, anb tpis appears bp tpere 

~tarutes foUowlng. (s.) , 
Magna Cbana, capite '29. S E. 3. ClVite 9. 14 E. 3' capite S. 25 E. 3. capite 4. Statures of 

28 E. ,. capite 3· 27 E. ,. 4 1 E. 3~ VVefiminHer the 2. :t H. 4' caplte 23. !lbat Magna.Char
after 3lutlgements giben, tn rpe lllingS atourts, t~e parties an\) tpeir brits, fi)aU be takaplt~ 29· 
of tpts tn peace~ unrtIl ~be fame be reberCel1, bp ®rro~ (l~ ~ttatnt, if rrro~ be tn tpe 5 • 3- c. 
fame, be It tn pel (onal, o~ in rraU actions. 

31n tpe ne1t place, ~a toueping lpe bebtfe pete. 
Debanke, being FarCon anll ~arronott~e4t~utc~; anti beUifetl t~e ne1t p~eCenta: 

ttonto Thomas Debanke, Taber, ann Cox,&c. 
31t batp birO objrttell, t~at tpi$ is a ftob?er faUen, anll Co not to be c$'~ant£~ after Objett. 

~ts neaty, fo~ tbat tbe ~burcb betomts borll bp pis beatp, lnbtn t~e llebife ts to talie 
~ffett. 3:n anftXIer to tbls, blP,ic\J h~ a ~igb pOint tn a low ~ou(e. !I:be Debife bat~ Re(p. 
1rll inception .befo~e, (s.) in b.ts Hfc. 38 H. 8. Dyer, foJ. 4S, befo~e rememb~£ll, in 31 H.? Dyer~ 
care of a, betufe, ober:~ule6 tbIS cafr. 4 H. 4. fol. 17. a remainDer is to ben nuring fo). 45· 
tbe part~cular efiar~, anb ,gOO)), t\Jere was tbE £lD~tgfnal ~tt, a remainnt'r to tbe ~ H. 4' fol. 
~tg\Jt belrs of cefiu~ que v~e heredltamenta tenui pendence filo, 31nperitances tbe 1· 
tdping of ~r. Augufbne. SICUt audio fie judico, & judicium reCtum meum. N;n 6-
cuc odio nec.licut amo, fed fic~[ audio, ~o toju))g~, ~nn fo 3! b:lill.conclui)e tbis cafe, 
wttp tpe ~aptng ~f stueen Bllz. befo~e rememb~E/), to nant) pro domina veritate, Non 
pro domma Regma; anti tpat t\Je 3\Ui)gement gibm in tbe C.B. was weU giben, anb 
fo r~e fa:m~ DUg~t .,ere,to be afftrmeb; Et SIC Scribatur Eplfcopc,&c.being tbe confe" 
guentoft~rs. • 

Dodderidge Jufiice. 3if 31 pleab a laec.oberp bp tlefatllt, mIaIlpetptr oUgyt a tide 
to be aberrei)? 

2.4 H.8. Brookes Clfe~, 'fo1. 13. placito 64. Brooke, title pleadings, placito 6.24 H. S. 
D.etum fuit pro lege, tpat ~e tupie\) pleabs II recotlerp bp tJefcmIt, ought to aberre ~rlool?!s lca~e,_, 

y 1,·10.13·paClto 
ylS 64, &c. 
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\Jis title of bis {[UmrH, anll alfo, t\Jat t\J& iIDefenilant in tpc laecoberie \tlas tenant of 
t\)C jfrre=bolll, dIe brevIs, bur wpere t\Je Yiecoberp was lip ~ttton trre~J ~t naG not 
to talit tbe (Inc aberrment o~ t\Je ot\Jer. 3\f one U\ecob,er agatnft anotper) bp aN lhll 
dicir, 1)e ougbt not not to ab~rre \JiS title. 

Coke. ~E ougpt nor \Jere in tpis cn::afe, to afJerre \Jis title, bec8ufe tpe-fame IlP
pear!J, mbert 3! pleab a ntecobtrl?, againfi tbe partp \Jtmfelf, 31 nretl not to aberre tpe 
title againrt \Jtm, no~ to anerre ~ts title. . -

DOJdeiidge. 9:pe ttiff'~renre bJtU be fbi,s, b:I\Jere fb£ title appears of it f£if, t\JHe 
no ab~rrment nlxOS to be; but wbere t\Jts tlOtp not appear, tbere an aberrmEnt (Iugbt 
robe. 

iIDot't 0& H uris, mobzb t\Je ~ourt-, f(l~ nap of <lI:recution, till ¥ich. ~erm 
nerr. 

Cmia. mImIc will not make POU ant? longer to be (If t\Jts malx fidei po{lefl'or, anll 
fo to burl:Jm pour ~onfcfence Clnp mo&e wit\) tpis, (lob pou will be-mucp brtter tvtrp, 
(Jut ir; UJe cannot in tpfs fatisfie pour tJemanD. 

Co e. i:1Dne was ocber a~ pet tlep~itlel:J un'Oer fb~fr monetps, anb tben tbe QE.are 
Impedir mas b~oug\Jt ltlit\no tpe ,. monet~s. 31t IS better fo~ 110U to be tli fbe mIni: 
b::rfitp, tpm to be \Jere P~Or[cuttng offucp fuits. jfo~ Clerictls in oppido,tar.q'lam 

Judgement pifcis in arido. ~nb fo 'be 1!\ule of tue aI:ourt was, Q::.od affirmemr jndiejum; anb 
affirmed~ a mlJflrit to tbe lB!q,op, grantEll fo~ t\Je goefen'Oant. 

Sell) Plaintiff, againft Fac} Defendant. 

ACtion upon I~ an ~ction upon tpe ~afe fo~ wo~tJg. 1Jrbe 18laintiff'e laps in bis ~tdarltl(Jn, 
the ~ar~ ~or f t\Jat tpere was a fprec\J of ~arrtage bettlllfn bim anti one Suran Wacrs, an~ lite::: 
~~~riS;g~ so Ip to take effect. ~o wpicb SLl fan tpe ilDefe.nl:Jant bin utter tpcfe b:lo~tJs of- t~e {tlla tn: 

. '. tifft', (S.) Qpp Bife is a mImIpo~e, anl:J 31 );l)ill p&obe it, fo~ 11)e was noug\Jt tuftb Will. 
Selly, tbe If'lainttffe, anb if 31 ba'O ban a ~anblt; 31 ba'O taken tbem rogetber llotntt 
t\Je 'Oren; an'O tbat bp r~afon of 'pere WO~bs, be Ion \Jis stparriage; a ber1.'lttt fo~ tl)e 
@laintiffe, anb llammages moben tn £lrr£fi, t\Jat tpe wo~bs not ~ctionable, beinl\ 
Cpolten of a man. . 

Coke chief llfiic('. 3ufiice Clenches <I5~anbc\Jdtle was to marrp \nitp fuc~ a man, 
to b:lbom one rato, ofber, tpat fi;e~atl pab two JBafiartlS, one bp one Watts, anll n .. 

Judgement not\J£r bp, &c. ABp lllbtrp W(l~i)S fi)e loft. per ~uBblmll; fl)e b~ougbt ber ~ttfOn , 
for the Plain- an'O recctl£reb 200 S'!f)arhs, anti it IS all OOE', If tpe wo~I)S be fpoken of II man, as of 
tHre. a \nom an, faring a fplicb of ewarrrage, anb tPe lors ofbis mife, Ir betng all one, in 

rbe fame l:JEgrre ani) equipage to lofe a Jpusbani), 0& to lore II illalllfe, anb fo bp tpt 
iaule (If tb£ (Jtourt, 3utlgement was gibm f!J~ tpe ~lat(ltlff'e. 

John Burrowes, Will. Cox, Dyton, and other Plaintiffs, 
againft the Higb-COllllllilfi01l Court . 
• 

T~ep being committe'O bp tte lpi!lb:~ommfffioll ~ourt, upon motion, ft Ha.
~ HabeaJ h . beas Corpus blas grantrl:J fo~ tpem ; upon tnbtcp fpep were b~ougbt intQ 
H~;~lsc~om~ e "ourt) anb t~e laeturn b:las rea'O, e1p~flftng t\J e caufe (If tbetr ~ommir: 
mifllon ment. 
COUrt. Flilch S~rjeant. ~\Je return is bal:J, botl) f(l~ fpe mat1Oeranluuatte,rofit. i/[.'Je 
~lO_ ]40

• 88 ~arrant fo~ tbetr commitment, tuas to betain tbem t\Jere in p~lfon, unrtU fpe ~lgb 
1; r~~. ~Jp .. ([:ommtlTion ~ourt fi)oulil ta13~ fID~bEr fo~ t\Jeir nEli~erp: 1JLbts is not, goob, rtc 
, ;7· fdme (Jug~t to ·~alJe intn, UltUli (\JEp fi)outl:J be I:lfhbfrl'll bp ()~l)er anll (ourfe of 
Hob. 24· JLaw. 
3 1nll. 333· 9tbe .. 
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ilLpe Yi:Etun; lillikewtfe bai) fo~ tpe matter of it, tbe a!:ommitment betng fo~ tbe{r 
{Efural to ta'Se an £(Dar\) ; t~is was no caufe f~ tpelr commitment oftpern, being to 
annnzr upon £ll)atb unto certam 3rnrerrogato~i£s to tbem mtrlifirelJ, tn mailers roue\): 
mg penal iaws, wpereas tpep oug\Jt not to be compelleD to anfhJer upon SDatp, anil 
[0 tperebJ! to RCCUre tp emfelues; anb f(l~ tpls tpetr refund fo to Ooe, tPC1! were b~ 
t\)em commttreO. . . .. 

1n,6 Eliz. B. R. in one Mamfieldstltafe, bEfo~e P,)pnam ~b{ef 3ufttce, tbts tltf~ 
feiEncz was tpen taken bp \Jim: !as to anf\uertng t\Jere to Hmr 3!nr~trogato~teg, be: 
ttolrn ~tntfters ani) JLap:perfons. . ' 

~nl) as touc~tng tpis, tbere is in tpe ii\£gifier, jo'; ,6. b. an erp~efs }@&opibtli; 
on Ne 'laici, ad citacionem E plkop), (O:1Vel1la.llt au recognHlOoem faciendam) 
anI) tbere is tpe iBrtt acco~ilingl!" _(S.) Rex vicecomltl,&c. pra:cipimus tibi,quod non 
permittast quod alIc1uI laId ad cltat/uoem talis Ep,fcop" allquo loco conveniant, de 
c:e£ero ad aligllas recogni[iooes faciendllffi, vel facramenmm pra:f!:andum, nifi 
in catibus macrimoniahbus, & tellamertariis, &c. :l5ut t~is Oil) not run to i1J9t; 
nifters. 

giro tbep ougbt not rpere to p~efs anp one to tate an 9Datb, bp tlIpicb ~e il)oulO 
I fubjtct ~(mfetf to lpe lJanger of a penal }law) o~ of jfelonp, tpls tl)cv are not to 
~~ . 

1[0 tbis purpofe is ! ann 2 Eliz. Dyer, fol. 17S~ placiro 2). SCf('g' ([are, mbo re: 
fufen to anfwer unto (Jtornmllrtoner~ J.lppointeb fo& tpe l:letermining of tbe 9Dfflce of 
tve (jf~fgenter of London, betwa>n bim ano one Col [ehlll, a ~arEntff of gn,uren Mary, 
upon fpC ilearp of Brook chief J ufl:i~1! of t\J't c. B. tempor~ v3catiOlli~, ann tberefo&e 
be was commtttEi); anti Hiudes <!tafe tperc rit~tJ to be, Termin. Micb. 18 EIlz. agfre~ 
tng Wlt~ Scrogs ~a[e, wbo r£fufei) jurare corJm Juiticiariis EcclefiaHicls, lilperarclcu
los pro ulura: i:be reafon wpp tn fucl> tltares a man, nlitls not to anfwer, is, be: 
cauf~ tbat no man ougpt to accufe btmfelf. . 

fanb in I Eliz. in ti)e C. B. one Leigh's <lCafe; mba \nas commitreil bp tljern, fo~ re: I Eli~,: C. B. 
, {ufing to anfwer t9 certatn !arttcleu nab unto ptm, concerning tpe bearing of fg9afs, &c. 

ann was r\)£refo~e bp tbem commUtEi),bu[ ileWJel'etl upon tbia reafon, ~pat if \)e 
il)tluln anfooet, pe mtgi)t bp tl}ts fub;ett ptmf£lf'Unto a penalll.aw, wbtcp be ougl>t 
not to iloe. ;, .. , i.[,', 

.0lfo in tpe retum, tJjere are ti)efe generatmo~:lls,(s.) (anbotl)tr tbings) wbicl> . 
afe not e~p;tefftl), anil tbi" map contaih matter of jfdonp; ana fo in Uecltp it was, 
fo~ {lne of tbe Xirticies mrniftreb was" atailpett)er \)£ patJ (tolen a ~urplict out oftbe . 
Clrburcp; o~ not; pe babing blin atcure:OJ(J~' tbis, ann tperefo~e not b(Junn to anfbJer 
ti) ereunto. 

Coke chief Juftice. !/Cpts is a ~oint (If 1Jtrp great confEquence, to erllmine anll-to 
f(£ In tubat ([ares tve ecclefiantcai 3iuilge,a map eplmtne one upon $atb, antt m 
w~at not. . ' 
~ SIl)tntfter, \nl>o is infra (acros Ol:dines :\ 3\t is clear, t~at r~t~ map e1amtn~ fuc~ a 

one upon fIDatp. . .. l _. ' 

3lt IS aifo clear, tbat bl? tbe ~ta:tute of 2 H. 4. cap. IS. anb UHttU tbe,~tatute of Stat. of 2 H, 
2 5 H. 8. cap. 14. wbtcb l'£pralell fpe fame; Jl.ap:men alfo blere bp tbem to be era: 4' cap. 2$, 

mineD upon £JDatb, but nor afterb:mri)s, (1I01ef9 tt \nere tn t\>efe tbJo ~auf~s, (S.) !l!9a. &c. 
trimoniaJ, being fee ret, anb teCtamentarp., . 

3lntbere, Jl.ap:men to be bp tbem e~CImtnen Upon £JDlltb. 
, gnn a.s to tbls wpicb bati) b1rn farl), it is etJinent ani) dear, ~bat if tbf~ e~btbit 
~rticlE's to one, wbtcb conterns a penal lam, tbep ougbt not in rucb <!tafes to era' 
mine tbern upon $atb, notwitbftanlling tpepbabe .3lurtrorttion of tpc ([aure, fo~ 
tbat tbep fl)aH not make one tberebp to fub;ett pimfeIf to tPl t'langer nf a penal 
b~ . . 
~S to Leighs <1tate remembJctJ, tbls Wail mir:recitel'l~ to~ _ itb::ms 10 Eliz; Dyer, i.eighJ Cafe, 

butnot int~e1.0&mtctl l)ooh; but in~is otper ~ook: a 9Fllnufcdpt \(o~tttfn mitb loKliz. Dy, 
~ ~f3 er, 
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bls oUln pano, \nl)icp )l3ook 31 balle, in \nbicp tpere are manp Cl1afEs, not in tte 
te'l-inWJ ])uon; anO tpis ([are \nas Ibm in tpt ([J)urt of tpe C. B. wpm tPE: fame 
!)ttl flourlij); tbis LeIgh \nas an ~tto~neJ! of tbe C. B. (be lolletl ~ars as lnell fiB be 
iolleo bis life) tpuber be went, antl woulO go to peat {Pis: ~ntl as toucpttlg tpis 
matter, tbe creccleuaftical 3utlges woulO balle £1aminen \Jim upon SDatp, be nfufeo 
to anfbJer tbem; upon tbis, tpep committetl pim to t\Je jfh'ft: fltpe jutlges nib 
fpen p~frenrl!?' fenb fo~ tbdr Sltto~nep bp a Habeas Corpus, ann upon tpe return tbe~ 
'tItb in tb[5 4Lafe £Jamme tbe matter, anb faib, ~od nemo tenetur felpfum prode1e 
anll fo fo~ tbis caufe tbep tben tlEltlleretl bim, (tbe ~arato~ woultl be ahnaps Hatl~ 
to take one bp tpc back fo~ tb~ penaltp, if be once confefs tpe matter agatnft ptm:: 
felf. ) 

i8 EIiz. 3ln 18 Elii'. Hyndes ~are befo~t rememb~etl, refolbetl, (fome lobe mOnt)?, anb be 
Hindes Cafe, lobeb QIl[urp tueU) rpe Warato~ tbere p~efentlp pab bim bp tbe brei, tbtp wouJll tpere 

\lalle eJamilletl bim toucbing tl)is matter, upon SDatb, to babe ban bim to f~ear, 
BI)£tber be bal) taken bp tbe pear mo~e tbm 10 J. fo~ tbe loan of ICO 1. ttl bue rpis 
~e refufetl, tp£refo~e tbfl? committee pim to 18~tfon; upon tpis bz ban bis Habea~ 
C)rpus, antl was ntfepargeb bp tpe 3lu'agement of tpe ~ourt, upon (pe fo~mer ffa: 
fon. 

;tUfa tpert \:nue tWO otber Cl1afes tbere in tbe time of mp JLo~\) Dyer, of tpe fame 
naturE', antl upon tpe fame reafon, toere tlircbargen upon tpete Habeas Corpus: ~ia 
nemo tenetllr feipfum prod ere, anb fo bp pis own confdfton, to (ubjett J,)tmfelf unto 
an 3lnfo&mers futt. 

ipere in tbis p~incipal «afe, tbep \nere to anftllcr unto tlJere Xlrticles minifireb 
unto tpem, wbicp concernetl tpe refo~mation of tpe 1500k of' (]tommon 10~a)?er, antl 
tbe altering of it, wpicp tnoultJ be an offence agatnft 'pe ~tatute of I Eliz. llLbis is 
a nero 4Lafe, but pet it ts lin oin anb a beaten ~afe, anti ~atb bren lJef(J~e tpiS time 
arguen. 

Slnb fa a tlap \:rIas gtben Oller fo~ tbe <lr(Jurt to be better abbtfetlperein. 
1ILbis matter was afterwarns monEl) again,anl) reftetlllpon a Curia ulter;us advifare • 

vule: 
Stlne rearon fo~ tbts was, becaufe tbttotbtr partp neareb to pabe tpeh: Il!:ounf£l pearb 

fermin.Mich. in t~ts ~are, anb tberefo~e t~ep, (S.) Dyron, Holt, Burrows anti Cox, bp t~e l1\ule 
l~ Jac. B. R. of t\>e <ltourt were remantJeb to tbe ~~Ifon of tpe jflrer. 
&:c. ~fterwar~s, (S.) Termin. Mieh. 13 Jac. B. R. tltbts ~afe \:nas JOoben again: 

~onceming tbe ~igp ~ommttTfon ([ollrt, anll tbetf m>atp, ex officio, to erBmine up: 
on Watp, a matter con:erntng tbe b~eacp ofa penal }law, (S.) mIpon.tpe ~tatute (If 
1 Eliz. 

C)ke chief JuRiee. Lee's C1rafe waS', as it Pat~ bren rememb~etl, wpo was at 
~ars in t\Je ~pBnifi) XlmbatTatlOis 'oufe, t~el? wouln tbere I)abe eJaminen pim upon 
aDat~, as touc~ing tbis, but pe refufen; ani) fo was Hmdes (\tafe fo~ mIfurp: 3ln rue\) 
~afes t\Jt~ are not tbere to eramine upon SOatb. . 
~s to £1amine ~atrons, toucptng c02-rupt ([ontratt.s,fo~ t~at Nemo tenetur feip

fum prodete. 
f!}crc tpc ~tbiltans are to QJe\n cBufe tll~p tpep p~ocretl t\Jere tn tbis man= 

nero 
SIntl as tourbing tl)ls matter, 31 tntu confer \nitb tl)em of tbe 'igb ([ommitTion 

Cl!ourt, an'O 31 WIll tl)ew unto tbem \nbat barb brin none in lihe Cl1afrs in fo&mer 
times; anD 31 will furtper fi)ew unto tbem rbE )Boohs: jfo~ it is llerp clear, tpe)! 
cannot p~OCl'fti [O,Snn fo 1 tuill fatisfie tpem beretn fo~ tpc rime to come. 

!ani) all ti)is 31 will tloe fOr t~e future eafe of tpe ~ubjett, anO fo to p~ellent moti: 
011S tn rh~ Uhe 4Larrs. • 

arltl ibis 31 \nill not, (not tbat tne arE afralb \Jere to boe 3luft!c~) fo~ tpis bowfoe= 
ber we will tloe, but tbis 31 ttlllllloe fo~ fbelr future Directions. 
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itbe <!tourt ilirectetl to pabe tbe £(rticles b~ougpt ante <!tourt, anti to be bere reall, 
anb fo~ tvts a furrver rtme roa;; gtben. 

SlfterumrOZ tpis matter tnas mobetl again. 
C)ke Chief J ufiice. m:bts is a <!rafe of great conrequence: 3'in tl,H time of 

Bing H. S. fdult was tbcn founll, anti a great complaint maOe tn j§larltarnent, rpat 
tbep in t\Je <iEl:ci£ftsfticai ~ourt tnouU.l not oeitber unto fbe parties COpICS of tbe 
Jltbels againft tbern, fo~ tbdr Directions boW to mate rbelr ~nrttJers, o~ to fez tn 
tnt)!!t cafes tpep mtgbr babe a ~~obibitton: crapon tpts compla!nr~ anO fo~ retl~er" 
fing of rbe fame, 1'oas tbe .$tature matle of 2 H.s. cap. 3. bp wbtcp it tntlS <n:ntlLtclI,i 
t\)a( tpep l1)oul~ babe tpe <!ropp of tv~ lLtbzl Oelibere'O to tPem, 'bp bJbtcb tbep mtg})t 
ttr\)tr gibe an anrtner, ~l p~ocurt a lfl~Ob(bition; ani) it barb been ai);utlge'O tn rbe 
c. B. t lJlIt rbis ~ratute toas but an affirmance (If tpc <!tommon Jiam; ~n'O fo fo~ 
tbem rpereto tJo againfi rpis, fa to no againft tpe ll.am; fo tpatfucb tlwpir:g of tpe 
CltOPP (If fpc Uibel bp t~em, is againfi tpe JLaw of fbe Jl.anO, an'O u!ro to tbc great 
l'Jama~e of rlJe partl'. 

'ipert in rbi5 4!are tPt ~t!JP <!rommifsion ~ourr 00 not p~oceetl b!!bJap oflUb£J 1 

but b!? certain 5!Tticles, bdlig III tpc nature of a lUbe!; ampetper tbzp arc nat to 
beliber a copp of tpefe ro t~e part!?, bp tbts ~tatute. 

3lf a man be to anrwer, ani) takes Vis SDatp to anftt}er) bef.o~e pe knoms to \l.IlJat 
~e i1T to anfmer. 

!lt~h~ ~t8tute crtrnb'3 to all rue\} cltourts, \nbo ure to era~ine ex officio; if tuep 
p~cr.££tJ rbw::, anti M nct tJzitber a tope of tpe Zrticlrs, we tn!U Iym in rue\) Il cafe 
nram a ~;!I)~ib:.:hm. 

'5ru t~iz; purpofe, ree 4 E. 4, f. -;7· RC'fe B, owns <!rare, upon tbis ~tatt:te of 4 F. 4· f. ~7. 
2 H. 5. capite 3. a:Pi'lt an ~tt'on upon tbe Cltart !In\) up!m t~i.s ~ta!Urf, if Rofe Browns 
tpep refule to tJeHber a COPt? of tpc .articles,. o~ tpe parrp map ~abe a jgl&c~ibt: Cale. 
tlOn. 

Xlnb fo a bap b3ss uttm tpcm, to 6)ew caur~ bpp tpep refufdJ to grant tbis 
cOPt?· 

~t mhitp tim~ tiy? ~~Urt \nas mcuetJ again to babe tl)ern tltfcbargetl, being com: 
mitteb fo~ refuu'(lg to untbJu rbe :Z(ntdes upon f,fDary, wit}}out pabing a copp of 
tbem. 

~')e ~ta:tu:z (If 2 ;-I. 4. cap. II'). mute fo~ puniflJing (If tbe Lollarcs fo~ l1ereue, Stat. of 2 H. 
anti tplS cllmim.lll) in ft)~ce tm t~e ~tatute (If 25 H. 8. cap.I4. bJptcp repeale'O tpe 4- cap.IS,&C. 
f,,~me( ~tat1.!tl? 

~ee FiIZ. N~" Brev. foL"l I· tt-~o b:l~tt afrer 2S H. 8. recites tpe raitl !9tatute, bp Fitz.Nat. Br. 
1Dptc~ 2 H.4· IS t:ept'a:£O: £[bcp dre nor to rite men to appear bEfo~e tPe..Jl, niG in f. 4[' 
caufis maalmOn!a.)lt-.~:· & reH~lr.'~'>:a' lis, &c. . 

£11fo t\)!?P moultl1)cre c;ramrne tl)em upon~atb, anb fa l1&nW tpen1 tDitbttl tbe 
bang€r of a penal liltt;, h'lttpin rbe, permlrp (If tUt ~tatute (If I EiIz. fo~ not ron= 
f(l~mH1g of tb~m(e1tEs to tpe 1l>ook (If 4l:ommon iO~uJper; tpep are tberefo~e not to 
anCro£r upon ati/l;tb, acco~nmg to tbe fo~m~r Uiefo!uttons tn Lejghs ~are, Hmds ~are, 
ani) S:;lO;'S ~li[e. 

S;Ufo a 4ropp (lftbe 'articles \nas p~apeb, upon hlbfcl) tbep were to be f~aminell 
acco~bing to ttc !r;l:::lwre or' 2 H.). bJbic\) b.18S tlW!cb tbrm; tbsfe ~rttcles being 
tn tb:: nature (Jf a lLibel, ani) [0 witptn tPz extent of tbe ~tatU!e: QInb Co was tpe 
iaero! uti(ll1 tn Rore Browns 4l:afe, wpere tbeJ! i)enietl a: ~opp of rlJe ll.ibel, a l~&(ibi~ 
b!tlon rhereupon bJas gnmteo, ani) an ~ttacpment fo~ tpa .. , t~ts tlenping a ~(JPE 
of rbe ~tbd is a: tempo~al w&ong. 

~otto:t Mncin, tbe B:tngs ~nbOcate fo~ tbe JpiglJ ([tommirston, bib tr.fc~m fpc 
tltourt; tb¢ a: caufe b.las fi)eweiJ unto b~m lwthJeen rbe lEting anb tbe <!tommt[.sion~ 
ers, anb [)vt()Jl anO Holt, tbe ,natter aga{ntt tPlm being fo~ mL,bcmeano&s, ten'O" 
tn\! to ~cbir ,.) ; t')~re ~ere calle;) to anrroer, being tDiclieb ~cbtrmaticks, traOu· 
d,nl t~ellttng, fapalg, ~pat ~,s JL.1lb.Js art wiche!) anti tmpiOUll, rpeaktn~ agatnft 

- ~ 2 aU 
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ail ([purcp:<!I)otJernment; tpts Ill:ourt bat~ been tm .t'IJiB ([/lUff f.1erp mueb abufeb : 
9i:i)cre WEre ei;lpt of rbern calleb in quefiton fo~ tIJts, tIJe two ~ere are minimi A po
Ho\orum, tpe otper pabe anf'toenb; but tpefe two, Non reI t1:i, fed eiecti, to fiann 
our.in tbts marter, ,anti nor to anfwef to tbefe ~rticlcs dfe~en to tbem; anll tIJig 
'rentlS to fpe grear lltfgrace of tbe latng, anti of bls <IEccieliafiIeal <n:ourt. 

Obj. ~s to tpe 9Db;cahm, $:bar tbep are not bere to anfwer tbis upon SDaty. 
ReeF- ~dme£i of [pts nature ~picIJ concerns tbe ~tate, tlo rrquire tltltgCnt £;ft: 

mination, anil t\)ts bp SDatpt . 
Obj. ~s to tl)e ~tatute illlbjetteil of 2 H.5. anti tpat tfJis ([are b£r~ ijJaU be talun 

to be bJltpm tp;:; equftp of ir. 
Rtfp. m:p!s is not fo, fo~ t\JIs <ICourt waS not tben faprema Lex, [3111S p<lpnli, 

~ere is no partp, anll fo not Uhe 10 a JLibel; tpefe men are well h\1{Jwn to be ~cb1r. 
matiduo, anil it is againft tlJe poUcp of tpe !;tate, to fi)etn unt() ipem t~e purticu: 
lars upon wpicp tbEP are to be e~amtnel),anl) fo~ tPefe,fi~p pears tbls courfe patb [0 
been n~acttfell tn tbiS ~ourt: SDne of ti)£fc, (S.) BLlrrows, ball a ~op'!' (If fpc I~rtt: 
ties bdltJHCO [0 pim : ~bis .factton ilotp mue\) abountJ, anb if tbtfe are not to be 
(aHeb tnt~ t1Je ®cdefillfitcai ~ourr, fpcp will tpen grobl bolillilU'O fac:ioug, an'O fpoll 
ail in rbe enn; ann if lbis 4I' ourt fi;aU nor be fntfere'O to quefttcn -,)em, tbis ll.Bnb 
mill tl)en oberfiow witp btafpbemous ani) wicket! perfons, ani) tIJer£fo~e tbep are fo 
Te:nain tn W~tfon umil tlJep tlo confo~m tbemfritJes. 

Coke Chief }libce. ~ne pou pabe tall en upon pou tp~ee perfot1s, (s.) ~ ~tiJtfSe 
man, a 3\ubgc, anti an ~0bocate. ... . 
~s an SltltJocafe 31 cOUlmenil pon: )But fo~ pon in pour jullicial coutfe, to ctnfurt 

~ ~erjeant at Jl.am, l\HS botb not be[£cm pou. , 
Xlntl as a ~tates'man = 3\n tbis alfo pou are muep mifiahen .. 
~s an ~bbocate tne jopn witp pou? if pou babe cert!fietl anp tping tlone agatnft tbe 

~tng : l18'ut bert ~ou fap, tpat tpep tJ(I heep cttontl:nttcles, antJ 00 not confc~m tbems 
feiues to tpe JBooh (If ([ommon W~aper. 

!aU tbfa wpteb pou babe tPU5 faitJ to tbis purpofe, Is (Jut,oftbe15ook, tbis not ap. 
pearlrlg unto uS bp pour return fo to be: ,'Concemporanea expofiric is tpe btft: 31 
l)abe 1l)etneb pou a ([afe all;Ui'lgttl, 10 Eliz. RIch. LeIgh conbenteb b£fo~e [be lSifi)op 
of London, fo~ bearing of st9afs 10 tpe ;apantll) X1m-baffano~s ipoufe, be tnas com= 
mitten bp tbem, becB'ufe be refufetJ to anftner upon ~atb to rbe ~rttcles, anti upon 

'"Is Habeas Corpas Was rbm bettberetl b~ tpe lunges of tbe c. B. anti ro tnas Hinds 
(['afe b£f(l~e remcmb~£b. 

3!n Browil ani) H Ix'ons (!tare, tn tpe time of Anderron Chief jufiice, tommitteb fo~ 
~irr.onp, b£cBufe be refufeD to anfwer, anti upon bis HabeJs Corpus blas tJeiibertb 
bp tbe lungEs (If t\Jt C. B. 

3ln Ming of jafiice, toe no bono& fpC ming, be being tbe mnn reno\tlneb lIting in 
([:.b~ifientlom: If 12011 p~oc£etJ aga.inrt one upon a penal Jl.aw, tn tbis pou are not to 
e;Bmine upon illlatb, pou are to jfrne anl) ,3[mp~t:on. 

:@o 3!tll:Jges tpat eber bJere in fo~mer tlmes babe tlone m(J~e fo; tb~ ~igp (!tom: 
mffsion ([ourt tban we babe none: ~nb as to t~at wbicb pou babe faib, tl)at tbe~ 
{lugpt fI(lt to babt a ~opp cf fpe ~rt(cl£s on bJbtcp tbep Bre to be eJamin~t; tbis 
pour ~megation is, ctearip againU tbe Uaw)fo~ t~e!? (Jugpt bp tbe lato to ~abe «Coples 
(If fbe i1r;jclcs tJ_ehtJereb to l\Jcm. 

Be \tim 'lot bere en~ourage anp ~ftta,rfrs; pou flip tpattbls concerns tbe Bing, 
aub I)rrc t; t are coram lpfo Rege: 31f l\)rs matter, as pou rap, tnas bone publtchlp 
tn tl)e ~bnrcb: 1[ bis is tben noto~tolls, anti tberefoa~ pou nreb not tJamtne tbem 
upon £Datp as tcucl)ing tbfs, blben as alHIJe ~arifV can tn211 info~m pou of it. 

Dodderidp,e J u(ftc('. aIalle 1)0 aU of us agree wit\) pou in ti)e bue punitJJing oftbefe 
SeCtaries; anti in tl)ts tne Will ra,tber firengtben tban 1neahen pou; _anb mill ac: 
quaint tbem of tbf ~tgIJ €ommtfston <ltO:Utt \nUb lbis, b~fQ~e we will OOllnp tIJing 
kicrein. '; 
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XIntl [0 t\)is rerrED witp a C:uia ulterius confi Jerare yuh. 
~fterwar'Os(S) Termlt'. Hdlar. 13Jac~ B. R. rl)eal:ourttnas mO\J£i) again, f(J~ tfJ~ Term. Ail/ar, 

l1ircl)urg~ of tl)erc w~troners commUWl bp tpe )£}igp <!tommi[sron <rrourt, anti now I ~ Jac. B. Ro 
b&ougl)t in bp Habeas Cnrpils. . I • ~~~e~~tt:in. 

Coke Cbief J ~Hice. !as to tpeft perfons tpus committe\) bp tpe lptgl) al:ommtr. g 
fion (]tourt, rpep babe nom been tn 10~lfon t\J~ee quarters (If 11 pear; an 9DBtp was 
tpere niferEb tbcm to be ri.tlo~n, ttlpicl) to '00 ~bep rcfurd)~ ani) befirel) a <ltop~ of tiJc 
articles againft tbem from tpc lltegtfiEr, wptcl) mas tleme'O tbern; (0& tpttr refural 
to anrmer upon tuis 9Datp,~x Officio ; tpC!? were tperefo&e commttteiJ. 

llIm\e are noto to gibe oll,r ju\)gments'bcr~ upon tl)C return now befo~e tiS; being 
tl)at H;ep refufeO to receilJe rbe lffHes acco~lltng to tpe 2300h of qrommon ~~ffper; 
anD fG~ tbEtr not anfl1l.:rm,g to tpc ~rttcles tbep were committeo. 

31 hHB not hI? an~ hlars mamtatn ~l'ttlfries. 25ut tbe ~ubjfct ougbt to babe 
3luUice from us to a cn;ourt uf 3!uftrce. jfo~ tb~re caUreg, mp (['onfcience apt! 3!u:og= 
menr bo leal) me tn tbrs ill:af.;, tb:t tbis return pere is nor gootl. . 

,flrf!, tbe ~ttiWU of I r iz. is a prnai JLaw, anll Co tbep are not to e~lImine one I. 
upon £[Darb upon tbis flaw; tberebp to mate bim to dCcufe b;m.elf; a'll) b:S was 
Leighs i[:afe, 10 £llz. b"fo~e rememb~etJ, nolUit jurare', tbfrefo~e be \:N.lS C .. l1lmrt= 
teO) anti llclinereb bp fpe 31ul.1gel3 oftpe C. B. upon \Jts Habeas Corpus; arH .. fo U:HUJ 
Hindes <\tafe, 18 Eliz.' . 

a reeonn eaufe \llbtcb botb fatisfie mp ~onrcience, tnben tbep bemanbetl tbe ~r= 2. 
tfcleg, tbep ougpt to babe bab of tpern a: l[:0pP. £Cpe faptng of Bratton 'Ootb fati.Gfie 
me, being tbis, (5) JLlra EccldiaHica limitaca, intla lim;res feparatas. 3lf q)£P no 
t1crei) tbem, tpen a ~~obiU!ton is to be grantell. 

~lCo to p&obe rbis, tPllt tb!:!' ougbt to ~abe a I[:opp of tbe ~rtides. ll>p rpe !3ta= Stat.o,f 2 H, 
tute of 2. H. S. capite 3. tpc <mcclcfiafiiml31Ul)gc ought to Oellba to rbe pRrfp a (JtOll!? s· capIte 3-
of tue JUbet; ani) tuhl to be fo, fo~ pis b.etter tJtreo:ion mbat to anrtoer~ SUno 
reafot1s lbere are fo~ lucir n£ltb£rp of <[:opt; s of tbe JLi bel. 

I. jftrfi, tbat bp rbis, tuep map lmQw, tnbcrber tbe matter, fo~ b:l~tc\) tbep are r. 
qlltfiionetl, be witt)!n t\Jetr 3lur:,llfttion, (\~ not, 

~econbl!?, tbat bp tpis rpc12 map tno w bJbat anrwer ittp HI: >~ to make to tpe mat- 2" 
ters againfi tbem. 

~nll fo~ tO/fe two reafons tbep ougpt to babe a <ltop!, 'Oeltb~rell to tpem. m:pe 
bcnraI of b:Jbic~) is agamft fbe Jiam. XlnO IbiS Jiam of 2 H • .,;. IS not imr::dllchvum 
nova:: Iegi", but Dechracivum Juris al1cigui. ilrpep babe tpere but a ctrcumrcrtb~b 
anb a Itmttell power, tnbtcb tbep are nono eJceel:l., ' 
~ tbfrl1 rcaron map be i)~~tnn from fpc libertp of tbe ~ubject, tVt hlbicb i.s befp ,. 

great as to tIl£ fmp~ironment of bfs bollp, antl therefo~e befo&e commitment, ll)e 
parip ougpt to be cBlieb to mar.e bis anrtner, anO tf pe be commitr£O, per tbis 
(Jug~t not to b~ perpetuallp; if one i1)IlIl pabe remei)p i),ere fo~ bts Iantl ano goons, 
a multo fortiori, ~e fi)aU bahe remetlp l)cre fo~ bis bobp, Jo& tleliberp of bim out 
(If ll'&ifon; being tbere beta:nen hltrbout anp juft cBuft. 31 tlo mucp i)t1lihe of tbere 
Sea aries; ~F! Lelgl·s ~are, lbere H was ~n cafe of 3lilolatrp, being commrttCl) 
fOl besting of ~alTe, anti bellbere'O bl? fpC ([ourt (If C. B. beCllufe be was not 
labJfulIp tommtttetl ; not to be taken pro co:1fe{fo, bis not anfhJering, but b:Je bert 
will not beitber tpcm, as rper~ tpe 3!utlges tiro in 10 E1iz. Dyer. )Sur .we bliU 
llert bail tpem; anb tbep in t~e interim to make tperr application unto tbe ~011: 
tnitrioners tn tpe ~tgb <JJ:ommitTion ~ourr, anll tbrre to rubmit tbemreIbes to 
tbem. ... , .. , 

Croke J ufiice. mmJ~ in tb1s cafe ~ere ~tlbe p~OCtellEl) Lento pede, ine babe agrtttl 
to bail tbem (Cur[Lls Cilrix eA Lex Curia',) £tbis to fpe SDb;ettion mal)e, tbat tbep 
are to e~amine upon 9Datp, as tn tbe Star· Chamber. 

Croke. ~pis is Inventio Diabqli, ad detrudendas ani.m~i hominum, ad n:;;:
bolum. 
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Curia. De are aU of us agreeb bere to ball t~~m; but ttlitpal \tie abbife tpem 

ttl tbc interim to go anti ronfo~m t~emrelbes. • 
O)ke. Non expcliellti~, Cedi reverentia, as to tpc receibing of t~e (!tommunion 

hneeltng. 
Dodderidge J uAice~ 31f tpep tl,llnk rper map e~amine tbem upon ~at6, anb rIot 

to neUber tbem a 4I:opp of tpe articles, per fi}aU fbep fitH be rufferell to lie in l&~tr(ln 
perpetuaUp; tne mill not (uffer tbis [0 to be, but tne will bail tpem until fpc ntH 
llterrn, anll in tbe mean time to confo~m tbemfelb£S. 

Coke. 3lu tbetr p&oceelltngs pere, tpere i~ no conbicticn, ndrJnr are tIm? con: 
binceb lip p~oof.s mabe. 

Coke & Dodderidge. Be toill not bere tlo as tbc 3!u'Oges in li~t rafes bib in DFrs 
time, tbtre tpc,/? bib t1ifcbarge tbcm abfolutelp; but me bere will now onI!? bai! 
tpem, to appear pere again tpe ne;rtSterm; anti fo acco&l.ltngi!?, bp tpe rule of tpc 

. ~ourt, ])atllnas tahen fl.'ll- tbem. 
Term. Trin. aftertnartls,(S) Termin. Tril:. q.J~c. B. R. !!~i.s matter was mnbrtl again, ant) 
Jh4: Jac. B. R. HHvey ~erjeant took qcepttonS" to fbe 1a~turn. 
t IS matter 'b ~ h· ,.. """1' . f moved again. Coke • .2Js to tViS matter, elo~e tye return re~l,I, ~)rs t5.11 r£turno anotper 

~erm) ann t\Hr£ ma~ be otper neb:l marter i)appenen 111 at! rpls tlmr. ~nlr tberefo&f 
tpis is to be obferbeo fo& a :laute, ann albJaps it batb teen fa ufftl In rucb a rare to 
~abe a: n~\n Habeas corpus, as of tb.is SLerm, bcfo~e fiJi 3j:,frmn be nai) • 

.9nb Co aI::co~b(ngll? upon fbe ~ermmts p&aper; a r~£t':') i-i.IJ.::as corpu, bas grant. 
etl bp tbe (!tourt, ani) a tJa~ giben fo~ tOe iarBi.Jin;! £if tpc lacrum; en mbtcp i)a~ 
Harvey ~erjtant rooh exceptions to t~e Iaerurn, fpe [amr. being, Q.JCci GJinmifEs 
fnit per CommllTionarios pro (a.!fis Ecde[1ait:cs. £:pe cflufe tpat berng Cl£lirb 
!lpenip in t;Jr: 4l:ourt, tnbetber tbe~ wouItJ ,confo~m tpemfeltrEs aCCOtOtng t.o tpe 
}Lam of tpe ([bure\), 0& 110tt m:~£~ t.o tpts anftn£reb, tpatrbep came tptrper to 
fatisfie tbe jullg':::;: de B. R. anb If tpep cifenbetl afttrttJariJs in rpIs, tbe~ wouln 
flibmtt tpemfe!trtG, but mane no ,otbe,r a~rhler, to tbe quefiion to tpem p&opounbetJ, 
tUptr bp WRI! of affirmtnij o~ tufaffirmmg tpefa:mf, anil b£caufe tpep weuibmahe 
no ot~er anfwer to fpe quefiion, f(J~ tpis caufe tbep tnere b~ t\>em e.ommttteb 
i't Bcd 11. 

abe <rr::curt upr:l1 tpis gabe t\lem a furtber time to make tlJeir return, fo lIS tptJ' 
b.10t!lO franb unto it. ~ 

~\)£ 4];f'urt mas tpcn mobetl to babe !'I0It commWcll 'to tye ID-~iron oft~t .ar: 
Q;a~ fer, \y::nll inilebtetJ to anotber fo~ a ,ufi anl.l bne iJebt. 

C ~", '. 1 f It be fo~ a tlue bebt, tlJe ll.ab:l fs clearl!? fo,tbat be is tpen to be Commit: 
tfo tc tt" t~~tron oftl)£ ~arQ)alre!?; anll ibis app?a:ring t.o be Co, pe was acco~btnglt' 
ill? t~~ taul.; of rbe <n:ourt committfb t.o t\JeBj!hlrijJaU. 

£lfrerbnn:t1s Harvey ~£rh~pt1t tooh two e;rceptions to tJ)e return, Y. !:be com~ 
mitmmt be:nq in t~ts nmnner, (S) S:ake into peur rufionp tbe bcbh:a of ftlcb ptr: 
fens, anb tbtm lieep until we fl}a:U take furtper o&tler fo~ tbetr bElitJerp, tbis fa nor 
juftifiabJc, fo& tpe fame (lugpt to babe been, until tpC!? ijJouiti be t1eitbereb bp bue 
tourfr of lahl. ' 

2. )5~caufe tbere waS no )StU agllinft tte parties. 
Coke. SLalie tpe bJ\loie cafe toucping matters of co:nmftmp:.t; tmrnp fhues tbe 

pllrtffs are commttteb donee, tbe burinefs adcuffus fuwr; SoU:l:::" pere is (m ill 
rafe, it concerns tlJe lam of Cll>oi), (fpe ea,ufe) fo~ tbat tr~p llii.'l not hned, ani) 
tbta is (If a bangerous ronfequence, tpftr -])ad is not 'Oi ~C~lat ift] 'bp tpar b:J{Jicp tne 
babe ilone befo~f, we commantJeil pou to arrent! tpe £ rcpfnE]lJp, bur ui:J not i:lIfcparyz 
~OU. lZls to tbis manner of p&oc{fi)inlI, 3! tlo tJoubt (If h, but no new !Ltbel is. 
to be. 

Doddericge Jultice. Bbetter t\Jere was a lUlIel n~ nil1t, it belongs not unto us to 
betermfnl tbts; tpcp are tpere tOi)tal mitl) ~£refres ann ~cbif.ll"s bp tbe ~ta~ 
tute; ani) tpis is a ~cb!fm, tpta is alfo tlJe mal1ner lIf [!,tetr p~oCfei:l!ngs>antl tne are 

nor 
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not to take nottce, 'ro~etper tpep p~on'fO tpere, in tbis rafe bp JibeU, o~ nnt; but we 
no hno\n tpts, tpat tl)f mCitter, fo& wptcp tv£p bJere commitre;iJ, is a ~t!Jirme. 

Curia, $)10 all a~co&o in tbis ; anO aObifel:l tpem to fubmtt tpemfeibes, ani) nDt to 
be (as rbei? \Jabe blfn,hlo~fe rbm befo~e) wpeH tpep came rpere befD&e rpem,tn rubmit 
tlJemfelb£S; anO tberefo~e, umill tbetr fubmtffion,t\Jep are to remarn in ~&iron. £rl)e 
rearon upon {be firft return .of .our SDptniol1s, fo~ tpetf i)eitberp, toas, becaufe rpe!? 
mere ~ommtttell, upon tpe ~tatute of t Ellz. fo~refurtn.!J to anftner upon aDat\), be: 
ing t\Je $'Jatl) ex Officio; ani) fo~ tpis caufe, tbtl? toere not t.o be imp&tfonei); anll 
io tpis unlatofullp Oone bp tpern; but tr is nDr fo pere nO\n, tPIS betng f(J~ verene, 
tpc wbicp t£l hcrrere, & pertinaclter ha:rere, ann t\Jep \Jabe as goob power ani) aurpo: 
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Iltp, to commit fo~ fueb caures, as anp ~ourt batp ; ann tpe caUre fo~ \1:Iptcp tpep are 
bere bp tp£m imp&tConei) ,ts fo~ a great fcpifm, ann tpis noti) p~.operl!? belong to Remanded 
tpem; fo tpat tbelr tmp~tfonm£nt pere is ,lalnfuU; ann tpep ougpt tbere to fubmlt pe~ Curiam, 
tpemfeibeS. ~nn fo bp tve Jaule of tpe <!tourt, tpep \nere femanne'O back again to WIthout bail. 
t~e lptgp ~o.mmitTion .n:ourt, witpout anp 15aile tahen fo~ tpern. 

Golde· Plaintiff? againfl: Death Defendant. 

Entred Termin. Hillar. I 2 J ac. B. R. 
Rott. 24 1• c 

I jJ!l an ~ction (If ilDebt, upon a ).5.onO of 3001• being tpc ;Sonb (It an xrpp~entfce; Debt upon a 
contlftlonell in tpis manner ,(S.) ~bat if~e titi) maft ~ls ~afiers (/f)oons, anb tpat Bond. 

tbts fi).ouli) bep&oben, bp bis ~onfetTtnn unller bis pann tn b:l~tting) o~ otbermtfe, antl ~ob84S,888. 
if roitpin tp&f£ monett! afrer, fatlsfanton waG nor ma'Oe unto bim, t\Jen fpe 113oni) to I ~~ 9r2.:~~. 
nann, ann be in its full fo&ce, tt is fet fo~tp, tpat tpis maS fo p~obe'O, ann tpat pe 261." • 

ban malle no fatlsfattfon to pim, uncle a6tio accrevit. 2 Ro. Abr. 
£\Je maHer in quefttnn, ann noubt in tpl8 ~afe mas, toucping tpis p~.oof; anb 59S· 

tnpat htnn of p&oof tbls oug\H to be; \1:Ipen anl) pow to be mane. 2 Cr. 381. 
3lr \nas urgei) fo& tpe ~efennant, tbat bp tpe conDition of t\Je b.onD, tbis ougpt to 

be p&obell tip tpe app&entice, unllet pts bann, in to~tttng o~ otberb:ltfe; pere it is at: 
iei)geb to be w&itten, but not pIeaDell to bt untler bts bani) anll feal; but tpe fame is 
bts omn confeffion, alfo tpnt tpis is not to be fiJetnen pere tn <!toUd, but to tpe par tt' 
bimfelf, ann lIS to p~oofs, tubat p~oor tue }Law [ntenlls. ;fare fot tbis ---

Coke 4. pars. fol. 74. b. in Palmers cafe, anil Coke 6. pars, fo1. 20. in Gregories Co1c! 4' pars, 
<lIafe; if it be fpohen of p~oof gentraIlp, tunugp tpere are manp htnn of p~D(lfs in fol. 74. b. 
tpe lLaw, pet tUtS l1)aU be tRtennetl rue beft No.of, anti tpat is b~ 31urp; ann fo is ~ ~mrl cafe~ 
10 E.4-. fol. II.~. ani) 7 E. 2. Fitz. tiele Barre placito, 2qI. anti P~rki!ls in pis f~I.\~.Pi~s. 
([papter of ([;ontlltt.ons, I S4. placito 79 I. Gregoriescafe. 

jfO& tbe ~latnti~ef it \naS urgen, \nt~b tpis t:liff'erence, as touebtng P~oof, (s.) 10 E. 4. ~ol. 
tuuere bp tbe coni)Itmn nfa ];onn one fS to p~obe a tping, befo~e 3lufttcfS of tpe ~~. Perk!ns. 
~racet an'O tDpere befo~e 3!uftices de L. B.R. wpere tpe p&oof is to be mane befo~e cit~ lit pla

d 

a: p~ibate man, tperc tbe p~oof is not to be bp 3!urp; anO b~re in tbls ([afc, tpe re= I. 

ference fs to P~Obt bp tbe £lpp~entice lJimfelf, ani) no oruer p~cof can be. / 
£ls to fpe iIDb;ection mai)e, out of fbe reference of tpc p~oof to bis ohln c.onfef: Obje8 

fion; tlCl)at bere troo 31lTues bp rlJts are cff'trEi), (s.) ettber, t\HIt be i)1i) not bJalle tp e . 
(/f)oOi)S, o~ tbiIt be i)ib not (onfefs tlJe fame; anll rbat t\Jis ViS confemon bere, is not 
fufficient, berBufe it fs nflt fail) to be unner bis bani) anll feal. 3\n anftocr to tb's; ReffY' 
3lLbe p&oof brre IS goon, UButng reference to. fbe conOfrion, tl)? fame bring, 
if p~obt~ br pb ([onfe1Tion] uni)er bis pann, o~ ot\Jertroife, tpar \Je \1illl 

b;a fi £ i:l 
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wafteo ti)e <i500tl5; ann tbat if upon nOIice of t\Jis glum (lnfO !Jim, ~e btb not pap, 
anD rt)w, &c. ani) t~i$ [0 ryemen acco&tlingip, Unlltr pis own ~ann, anll Pet be ~ar~ 
not pall). . 

iC\Je ~ourt at tbis time gaue no opinion, no~ 3fubgement tn t\)t8 <!taft', but \nouU) 
be furt\)er atllJifeO buehl, anti fo t~e fame \nas b)2 lpe ~curt al);ourneo to a furtper 
timt to \H!Ir ~rgumenrs berein. 

"fermin. Mic. ~fcer\:nt1rl)s (S.} TamlO. M;ch. 13 }1C. B. R~ 1iCbis ([afe blas moileil again, ani) 
J 5.1ac• B.R. af!);UZ-o bp George Croke, fJl.)~ tbe lJ;'latntiffe, anb tPe onelp point inGUEb upon, tnas 
thIS ~attcr toucbing t\)!S p&oof, \x.bat hrnb of p&ooftpis ougbt to be, pow, anll tn tubal manner 
move agam. to be mane; tvat fbis p&oof bere is p&operlp to be mabe, in tbe rame ~ttton, anb 

ruire b?-OU£1\)t; but otbertnife it is topcre tpe reference is efpectaUp to anotb~r hifln 
'1 R. 2. FitZ. of Noof, as tbe ([afe is in 7 R. 2. Fitz. tide Barre placito 24 I. lJefc~e rememb~~!) , 
tit. Bar.placi- mpHe tbe p~o{Jf is referrel) to no tIme, no~ perroll, tpere tbe p~oof is to bt In Cpt 
to 24. fame mite, tpe 1500k of 10 E. 4' fol. I I. Alblafiers €afe, befo~e rememb&£b, tpc beft 
~~ .E. 4· fo!' rafe in tbe lLa\.tl fOl rbis., tpe contlUlon tpere to~s, tbattf be nil) fufficientlp p~obe tpe 
Alblafiers mattEr, tpat fpen, &c. aumbat ktnl)ofp~oof tpts ougpt to be, tbere appearerb. CClke 
care. 5 pars. fol. 107, le8. in ~fr Henry Confiables ([a fe, roueping p&oofe, tnpere it ap. 
;,oke s· pars. p£l1retb wbar p~wofe is allo\.tlable bp tp£! lLatn, anb tllvat not; anb \n\)ere a p&oofe is 
i~J'sio~ 108. to be bp a 31urp of 12 mEn, anti tnpere not. l5ut wpere p~oofe is itmiteO to be 
confl~bl':~;;e. tnitpm a certain time, as wttbtn a mnnetp, o~, tb~re monttps, as tbis ([afe is ; rpere 
IS E. 4- f01. t\Je Ptoof ougpr not to be ill? 3lurp, but lIl? tefitmonp of tnitmtTes, 15 E. 4. fol. 2'). a= 
25· . grffJJ will) tbe olper Jeooks, upon l~e fo~mtr tJifference,anb ~3 lib. A{ftfar. placito Ie 
fi~ Ll~er. Af- bJpere t~e reference is) to p&oofe matle bp certatn perrolls; an!) fl!9r. Perklrs befo&f 
}1. ar. p .'CitO rtrtu;mb&rtl, foJ. 154. pIa< ito 791,192. ~abillg bteweb all tbe 25oots, agrts upon rpe 
Perkjn! (oJ. fO&IDer tiffcrence, b:l~er£ fpe p&oof is generaU, t~ere to be bp enquefi, in rpe rame 
I $4' pI~cito fult!?) otpermtfe \nbere rbe fame is efpeciaUp referreb to times, o~ to perfol1s certain, 
'19 1, 79 2• befo~e tn\)om p~o(lr IS to be matle. 

In tbisp&incipal cafe bere, tpc contlirion is, tbat if pe no tnane tbe c!Ponlls, ant:! 
tbls p&obetl, bp confefi':on, o~ otpertllife, ~e tpen to babe tb&tt monetps to make fa= 
rtafattioll. 

32, 3~E/i{. 3ln 3~, aub '-33 Eliz. in tbe B. R. bettnren Crogge anb Griffin, in an Bttion upon 
B'a! Rit Cra~ge tbe ([afe fo~ B Nomife; two were In controberiie UPOll a tDlIger fo~ running. 3lt 
fi~. D Grl- mas faiO, t~at tbe b:lagcr was got lip tJfcetr; tpe otbn faitl, gibe me I s. anb if pou 

can Nobe, tpat £pis roas gotten bt? me,bp tJeceIt, 31 tom gibe unto pOll S 1. fo~ it ; up: 
on tpis be took tbe f1)llling, anll tbe ot\ler b&ougbt bis X1ttion upon tpe (['are upon alt 
affum phr, fOa. t~e 5 I. ann lalO in faCto, t\)at be bao garnetJ tbt fame wager, bp DiC: 
c£it ; anO atljul:lgetJ tbl'lt fpe p~oof of tbls lleceit, tn tbe fame attion b&ougbt fo~ tbe 
S I. is ruff'ictenr; anti tune in tbts cafe, Wray chIef Jclfhce, rook t\Jebtfference, w\)ere 
tbe p&oof \:nas !lennon, ani) b:lpere \nitb a reference, to time, ann to perfan , wbere 
tbl? p&oof Is generaU, t\Jere r\)e fame ougbt to be bl? 3:urp, f(l~ ibis is cptima proba d 

tio. 
29 & 30E1i{. ~nb fo was t\3t ([afe, 29 & jo E:iz. in tlJe C. B. Glemman, anb BrownsC\taf,e, in 
c. B. Debt npcn a )Boni), tbe (['onbirion roBS, t\3at if \)e papci:l to tbe obltgre fo macb, b:litp: 
~lemman a~d in 6. m(lmtbs, after bis return from Venice, p~obtng tbis, be p&obEn tpe fame unnEr 

yownes ca e. tl)e banb bf tbe ~uke (If Venice, tPI.8 \tJas belb to be no fufftcient p~oofe, but tbat tpe 
fa me Ollg\)t to be bp 3!urp. )Bur pere £\Jis €afe bot\) ~iffer., tbe connttton being, if 
p~(>betl tip bis confeffton, o~ orberwife. . 

Objett. ~s to t\)e !JDiJiettion, tnbtcp pat\) bren mabe, anil tbat berp colouralllp, rbat tbis 
Rtlp. confetrion oug\)t to be tntentlCil, anrJ a confefficn tn tbl? ~ttion. 1$ut tbis is not to be 

fo, but it is II <[onfetTion untler Pis own \lan!), ani) t\)IS is goob, anb futftdent, fo~ 
H,fiiwayand ti)at ~'bl'rp man is dtoppel1, to fap, an!? tbtng ag~lnn, bis own ron~£tri(Jn. ~no ac= 
Tedraf::s cale. r.1)f~l!ng to the fo~ til £r tJifi'fr£nce, it blas ber e In rbta ([ourt [0 atJ,utlgel), in a 4tafe 
e x.. terl.tl~n H~lll':vay [,ntl Tedofe, upon an ~pp~entic£s bonn aifo. fann if tbe Jl.ab:l 

fi;ouiO 
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6)oulll not be fo, no remellp bJ~lUltl tbEn be ~a~"l;pon an app~enth:e6 bonb; anti ~ere 
jn tbts cafe It IS r~etr obJn agntmmt, to ~tl1Je I[ fo, & modus, & ,onvent:o vWCJ[ J(!-
geln. . 

Dodder;dg~ JLlfiice. Stbe tno~tJs 9ftbfs conl)Won, ~re, ~fwa« tf[.e goods, &c. t~en, 
anb (0 oYcfn l ~c .. p~Obetl bp blS ~onfeffto~, o~ otperlnire botnfoeber, anb tbts is as 
gEt~eran a9' tbe fame map be. '. .... 

Hallghton J Lllhce.lJ[.piS reference o~ fbe p~oof is partIcular tn ,t~[G (!tafe ; . t~e 
fame to be, lap confeffion of tbe partp ptmfe1f, o~ otpert»tfe, no eoalton can tperf be 
(Jut of t~t5 ; if It be not to be a connlflon, tn tbe faction., 
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Croke J uitKe. !ltbis is to be obferbeO fo~ a l1\ule, tPfft If tpe UTue be , wpetper 
but p~oof, o~ not, In faCtc, tbe 1J.abJ QJall tben t~t?, anti tlet~rmtne tbis per pais, but 
tDbere it ts tlPOU tpe balitJttp of tbe p~oof, bJpetper tpe tame be goob, o~ not, tpe 
3lullgrs tbep are to trp, ann tletermine tb1s. , , 

Doddendge JLl(bce. m:pe ~afe rememb~eb, in 33. Lib. AlIifar. pl~cito I. is a nO: H ~ib. Attif. 
table cafe, anti no tliff'erence tbere is betttJ(£n tpat ¢afe anll tpfs <!tare now bere tnque: plaCIto I. 
iUon; t\lere it is, If rent be bepinb, e~ ltlafilJone, ani) t\lat 8. men to babe t~e biet» 
(If it, it is tbere fi)etnetl, tpat tpe rent was beptnlJe, ani) tbat 12. men batl bietneb tbe 
hlaft; anti tberefo~e peentretl; t\le tennillon t\lere was, if p~obetl bp 8. tpere 12. 
lito blew, but it Oib not apFear, tpat t\lep bifIDetl it bp aIilllrit-; but tpep unner tpete 
J)anbs, nio tdiffie, tbat tpe lantl was waft en ; anti tpls tpere al);Ul:Jgeo, to be a goob 
p~oof, tpe wptcb cafe otJer;ruies tbts ~are now bere tn qUlftton. 

Haughton J uitice. jfSotmitpftanlling, generaUp, p~oof is to be bp a 31urp; but pet " 
if tpe ~are be particular, tbert tpts p~oof l'1)allbe, as it is in 10 E. 4. foI. II. bp 10 E'4' f.llb 

Littletqn, if to be p&obeb wttbtn 3. monetbs, tbis is nor to be bp 3lurp, becaufe tpis 
cannot ~e Ilime in ro fl)o~t a time. 7 ~. 2. makes tIot mueb to tbis <!tafe, tb:J~ tbings 1 R. 2. 

are tper mentioneb to be bone, but It comes not t\lere to p~oof bp ttno \lJltnetTes. 
'ere t\l ~afe is not put upon 0 gentral p~oof£, but upon a p~oofe b~ confettton of 
tpe partp ~imfelf, anll tbis ts to be tntenneb, 0 perfomtl ~onfdrLOn. 

Croke J uflice. 3ir one be bounn to pap fucb a· fum of monep, witl)in 10. btlpts of: 
ter tbe beatb (If I. S. tpis p~oof is not to be bp 0 3urp ; fo wpere it is referretl to tbc 
}tbes of parties, ~i to otber ~ircum~atlees , ~~is not to be trptD bp 3lurp; but tbe 
llaw fl)aU bere alliutlRe, ttlpat p~oof IS goob. ' '. 

Dodderidge J u{tice. ~s tbhl conllttionbere is, It is altoget\1er to l)a1n tbis p~o= 
tlen bp 3!urp (tpts being, 'from ttme to time, an);) as often, &c. ~e map make ~ere ~un: 
i:l~t' ~potIeg. . . • 

Croke] u(lice. I:;l)e matt~r in tbiS (!tafe tbat trouble~ me, is, bJpetber tbiS 4ton~ 
remon were gldncb be reffrafnt, o~ IIp flnp unbue means. ' 
. Dodderidge Julhce, & Cllria, We map tbenas to'tbis well tuke 3!tTue, tbat 
iHber \Je bill not confefs tbe flIme, o~ tbat be tltn not wane o~ imberil anp of tbe; 
<Sootls, ani) rbm p~oof ougp t to be btre bp bernttt; but no fueb matter tbere' is tn 
t'bis Cltate; anti fo t\Je blpolc (!tourt agtEf't1 perein, tbat b ere was gooO P~OQt mane 
acco~l)[ng to tl)e cORllition, anti tbat (0 tbc ~loti1tiffe bab iun eBufe of ~ttion; ani) 
tperEfo~e hI? tpe iaule of tpc ~ourr, 3luQgemet:lt was cntreb fo~ tbe lI'lain= 
tiffe. 

~fterbJarbil, Hutton ~erjeant, bib fl)etn unto tbe ~ourt, t\1at tl)e !IDefennant A Wrirof 
\lan b~oug:bt a mlmtrtt of cn:rro~, upon tl)is 3!ubgement, anb fo mobztl tbe ~ourt, fo~ E«or. 
fiap of (fE,:ecutiotr, tbiS being in tbe nature of a fllper[edeas; l5ut in bertt)?, tpis 
\1llmtrft of4Err6~ ma!! b~oug~t, anti rbe fame returnable, tpe reconD rerurn ofl~e nqt 
iLerme.. 

Coke cbief JLl(Hce. ')&p santi 6 H. 7~ alf a mlaBrlr of <lCrro~ bat~ i'I long return, s 8( 6 H. i~ 
t\len (fEJ'eeutitln ll;all be ~~antetl p}efentlp.. ~o caufe t~ere is bere in tbls<!tafe to 
babe 0 mImIrft of <lErro~. 15ut tbis OHmlrit of (j];rro~ being returnable tbe neJt 
llttrm, bp tpis it plainlp apprors to r~e Cltourt, tpe fame to be onelp fo~ Delap, anti 

31 t\fel~= 
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tbtr£fo~e to bt \10 fia!? of ~1etutton. ~ut if be batl b~ougbt ~is ariBrtt of <lCrro~' reo 
turnable fbe fame Sterme, {ben tbis fl)oulO babe bt'tn a fuperfedeas, as to t1)e fJtCU= 
tton. . 

I:be bl\>olt <ltoQrt\grlib bertfn; tbat as tbis O'aallrit of QErro~ is "ere b~oug~f t~e 
fame is no fuperfedeas, to tbe®:recution, being onelp fo~ tJdap, anb \nitbout anp"ldt 
(aufe; anb ~berefo~e bI? tbe Kule oftbe ~ourt, ~~ecution \nas <41~anteb to tbe l&Iain= 
tiffe, acc(J~l)tng to bts 31utlgement, uotwttpftanbtng tpe aRartrit of Ql;rro~. 

The KI N G, againfl: Capell. 

. 
A ~o wat. I.fli a Q:!..o warranto; agllinft Artbl:lr Capell miles, fo~ claiming of a ~arktt; l»~o 
taotQ. pleatJetJ to tpis, tbat be clalmeb tbe fame, bl? JLetters ~attnts of Bing E. 3. lnbo 

~~antell tp19 per Iiteras fuas patentes, unto t~e ~bbatof Gla6ngbUIY; Jl)ut btItp nor 
pltall, HIe in Curia, Prolar. as be oug\)t to boe. 

~tr Francis BlIcon tbe 1lltngs ~tto~ne~, bill confers aU tbis to be fo. allpon 
t\lis \lis ¢onfet11on, Hutton mobeD tbe Court to \labe 3!ul:lgement fo~ t~e ~tfen: 
bant. 

2 Cro. ~74. 
1 Ro. Rep. 
198. 

1 Ro. Abr. 

Dodderidge J uflice. itbe patent of Bing E. 3. be plealls not hie in CLlria . pro
lar. 5It~e firlt !abbar tiFft), tbe fecon'O Mbbat bl1en; ttJe tbtrb Ibbat, llamell Whiril1g, 
untJer w\lom, &c. 

tlLbt ~tto~ne!? 6)elneb tbe ~tatutts of 3 I anb 32 H. 8. ann t~e }Letters i1tatt!1t$ 
mabe unto William Capell. 

Dodderidge. 1l'otwtttftanbing tbe 4tonfetTion of tbe gtto~neJ? 45entrall. ~tt 
tbe 3!Ubgement fs ours; l?eu cannot no\» pltaD, after tbe 4tonfeiTion of tbt gtto~nep 
tGenerall. )Sut pet, rlS amicus Cudz, l?OU map D)eln an}! matter tn Jl.alD, to us; m:~e 
€(lurt aU a,rretl bettin. 

Dodderidge. 1lbt J.8atent is bttc in 4tourt. :l5ut pet t\Jis bot\) not appear ro t<J 
us jUbtciall~; becaure tbe fame is nnt bere pleabeb, Hie in curia Prolate 

Hutton tlJen mobell tbe Court, to "aUt t~is amentJeb. . 
Dodderidge & Haughton Jufiices, mObeb t\)e ~tt(j~nep Cl5eneraU, fo~ bls tonfent 

~eretn, otbetwtfe it cannot be amenlltb, anb b3it\)out amenDment, 3ullgement ougbt 
iil tbis €afe to be giben fo~ tbt Btng, anb agatnft tlJe ~atentre. 

~frertnarbS, at anotber time, rbts matter blas mobeb again---antJ---
Coke chief J ufl ice, ~obeb tbe otber 3!ubges, to babe a lIlule tutreb in tbis ~afe, 

to t\)is purpofe; tlLbat tbe opinion of tbe €ourt tnas, tbat,tlJe ~lea in )Sarre bert 
IS not goob, neitlJer in tbe manner, no~ l'et In t~e matter ~f It ~ an~ acco~btnglJ?, tbe 
lault toas fo entretJ, ot\Jerlnife fbil; matter bertaftet, mrgbt be ebtbence agatnft tbe 
lting; fo~ tbe p:tebenting ofwlJicb, tbis ~ule blas tbus entretl,b)J t~e 2D~tler anb tit. 
tettton of t~£ Court. 

Slade Plaintiff, againft Tompfon 
Defendant. 

Entted Hillar. 9 J ac. B. R. 
Rot. 530. 

:~:. I~ an ~(tion of m:retpafs anb ®;ettmtnt fo~ a .elTuage in Surrey, caUeb tb! 
Trefpafsand .allnut:i:rli ; upon Non culp. pleatJetl, tye 3!ur!' founb ft rpedal bernia;, upon 
Eje&ne!lt. lDbirb 
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hll)tcb fpe:::iati nertJfct~ rpecaJe ro/1~ bz.ietiE tbfs, ~pat Cutben BeHon roag feifeb tn 
jre of iblg ~effuage,ffnl) vein tpis of tpe ~tng III capite; maoe ~bf$lrom, an'!) bp tPfiJj 
tle'orren t~e fam~~after tve tJellr~ of Alic<; ~ts bnte, [pe remll[)l1bu in jfee 0& in ~aH to 
Sec. upon tpis conbWon to paE 41. pearlp unto 4 poo& ~(ubfns) tf(J' p&ollibe Co man~ 
~srmons pearip,anl) to gUn: tpem 5 s. aptece, ano to gibe [0 mucp armuaUl? IUnto .tpe 
:W~tfon m Soulbwark: tiC~zfirft BDebifet tlreD ttl tile Hferime IOf tbe ~J,jJl);tfe~anl) rutber 

~ tame to tpia ; afterbJarbs ti)e am'fe tJpei),anll ~l)e petrof tJje rirll g))euifre bemg wit~ft1 
lige ant) [0 uuriniJ l)ts mino;titp In toarll to tpe itttn\:! ; tmrtnlJ b)vtc~ Hmt~ tbefe pap: 
ffie;Hs tner£ not mal:le acc(l&bing to tpe conbiHon, but at ~is fun age; after pis }LatH;:: 
rp fuel), an entrp mabe fo& fupporel:) bJcacp (If l\JetonllUion, bp Rot pe~fo&m[nlJ of !\Jf, 
feberal papmen rs rlcco&bing to t~e contntion, mpereil1 t~efolepolnt mol:iel) ani) infift: 
{O upon fo& t~e Wiainrtif, mas tpis, toucping fpC non.papmcnt of tbefe rums, tl)btc~ 
bJere to be pail) out of [be :3Hfucg aniJ ~&ofHs; r~e fame being tn ti)C Jjttngs ~tm~i 
fo~ tpc minofirp of tiJe m1QIluriJ; QJ1ffi1petper tpe non:p~rf(J&manceof (1)efepapmenw 
be a b&caci) of tpc <JI:onbWon, 8n1:l fo to gibe caufe (lf <Ientrp, 0& not, antr'l:n\Jetpcr r\)e 
~eir flja'u be enfo~cEtJ to perfo;tm tbe conDition, tmring !pis !Jilt mino&itp, anll being 
m QWlIlartJ, ano tpc ~~ofitll in tpe mrng£) ~al1tJs, (1& not 0 

S9 

3!t inas urgeb fo& r\Je ~latntUf, tbat rue lpetr ilJouUi be liable to Cpt perfo&mancc 
(If IplstotltntIon, non)Jttbfianbing~ts eljiHO&itp\ Ql100arl)fl)tp, anb rye ikl&ofitB in tpe 
~ti1gs banbs) fo:?- tvat fbc nmbitton is neate!) bere toit~ fPC @fiare ~ anti tpat \)e 
bJ\Jo is fa \Jabe t\Je Ql;[tate, OU!Jut to perfo~m t~is ton'Ottton,tn~icp albJap£l nms mitp 
tpe lLahtl anti H)c (jJ;ftate in it; antl to P3-otB !bat em <1Efiatc ofl'm 3lnfant fi;aU be houniJ 
itl'tp a <Jronbition, anti p~ [opfrfo&m ive famz, an'!) to uU conbtttolls tn fait) al3 ap= 
P?l1[S bp SWIvels <[afe, in Plowdens CommentarIes, r. 355 . ann Coke S.pas, f. 44. Stowels Cafe, 
, !Vh'· L ,it r &Co to \ I ltonguams ..... ale; , 

31t mas furt\)er urge!), tl)llt itl t~efe t~&f? ,[are~ an 31nfant fi)aH be bnuntJ. 
flrft, In tlCafes of neceffitp~ 2. In Caf!?£;: of <!tompulfion. ~nl), 3. 31n \!Cafe" 

of ~tuerpo L jFo& pis ~pet, cmi) fo& bls neceffarp 9:ppar£l. 2. iJfhillpere pc is 
to Nefent to a )Benefice; if bz bo it not tnit\>tn piS p;tefiHl) time of fira3onctps, be . 
fi)aU be bountl bp t\)ts \)is }icH:pes; aub fo is Perkir,s, f. 4. plaCo IS. Slifo an 31nfanr FerR.P/J ['4' 
flJaH b~ liable tJ;) a (ftonl)ttton to pap 'arum ttt grofs, bp 31 Llb, A!Tifarum, p Iad- &Co'"b An:[ 

3 K ... 1. ul 0 

to 1.7' • . , , pIlle, X70 
3\t ma;;; mgel! fo& tl)£ EDl?fenbant, tpat pere mas no'b&facb of tve ([on'ilrttOn bp 

tl)eCc non:papmcntz, !JUring d)e time tpat tViS !;nas in tpeJilings l)cUlbB, tip reaff.iu 
of tpe mino&it~ lOt rI)e ar-WElart:J, mp!) flynn not be p~ejutlfcen tbercbp, bp1)ts not pap. 
tng tpere [urns, budn!! rlJis time, hlptrb fi;laH mahe no b;tt'BCb of tbt <[:ontiHion ; fo& 
if tpc l.antl be ca:rrpeO llwap tip operation of )Law, rpc (:onl)Won alfo annercil unF' 
to it~ fi;aU pars !~erch1iH); aob rl)t.s is a goo'tl ercufe, to fap tpat be cotdn t\'!)t pabe 
tbe ~&tli'itz) Oben?b:lnp to ftHt~fie t~e umbition) i)udng tbe time tbat 'tpe tame Wa~ 
1\1 tpl' minp;s 'Vanbs. ' 

Coke chief J u[bce, ![piz is a 'berp platn an\) clear <!tafe, tbat bere Is \10 b&eacb of 
t~e (!tonbiilon: 3it is mUpout flnp queftton, t~ctt !:Juring: tpc life of liJe Q11iTHifej tUll 

papment hJa:~ to be mfltle; aull ttl' 11rfi bert in remaintJet, bpeD tn t~£ Hfi:' Hnte of tPE 
mlaHtfe, anti Hz t9dr, tn Q11Q1larb to lbr lJ:!mg1 ts not nom to,pap rbIS, tpc rKyvtt\lilttz 
to lJrm, l:ltlr 11)e ~l&ofiI"B belong to ti)e ~!ng: ~l1tl bi? tbfs <\tonbttton, the [ameiiJ'l1!i) 
mu(1) au if lye i)a~ faU), m:1Ja~ be antll)tz ~elrz fl)all pap t!)l!hIlS hlTig 11~ tye~ (nioE: 
d.J tpe ~~;Wr]t~ of tpe ~aniO; anti iN£! is but a lJefcrtptioll IOf tpt perron W\lo oug\Jt 
to pap [\Jig, , 

2 I Eo 3· ]f !il.anbg be giben to tue miny, (Inti to IJis r)'p.hs, ~lttngs of EngJand,l1)il.i 
is a befrripthm IOf the pErrOn to pabe rpe fame (5.) ~o long as l)is ~eirs fi)aH be 
!lttngll of Etl€!and: ~bt;i}ll' a berp plain ~afe, tbl'lt at HH~ t1[:ommon lam tpe;'c pap: 
ments are to be malJe~ bJttb tbe ~&ofit{li of tl)e lani), 

20 H. 6. f.23. 3jf n lJ.eaic bz mane to one fo;t )?earg, f?feruiug fl laenL ani) tlJe 
JLefire lS bOtElb to pap rpis ment: 3\f op n~aron of fl ~tf{nm~ upon (llig1l.flnl)~ 

31 2 befo&c 
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b£fo&eacknotrdebgetl, lO~ bl? anot~£r El.1irtion fo& two IJ& Ip&a> ~earz,» t~e~;wfJ(rr are 
rakEr! from \Jim; i)lUuug [PiS arne, be fi}aH not pap tpe m.ent" tba:mgp ~e be lJounti bE' 
'PJl 1Bonll to pap It ; fo ~ere in [\lis ([afe, tye ~ebtfo~ tio fsr. anti penetbe t~is 
lOOpic\J mabe bhnHo mention tbe tenure in capite. ) 

$if (Jj man i)elJ[ret~, ti)a!t ]. S. iYaU }!farif? pap (Jut of tve ~&ofitz of t'be ianb 
fo mile\) ~ af be pieaM t~at be \Jat\) not pain tyts, tpt13 Is not ~ootl, bur lYlit VC iJab 
nor patti tt out of i~e ~~(lflits of t~e lLanti, lUll) [0 \J£ ougbt to put tn te!:tatn fpc: 
~onl:iHton, ani) tbfft pt \Jal) not pail') it (Jut (If rte ]ffues ann! j@~ofits uf rye
}lani), 

iplere tpcre papllttnt£llCOuli:l not be matle,tbe 3!ffu£s anI) if\&afitz being tn tbe ~lil1g$ 
,am'tls, 11111:1 fJ[l i:lp r£a:f[JJn ~freof, no bt-eacl} of fpe rJr:onl)tt!ou, to gtbe an <!Emrp fo& 
ttH~ tlon,papmem of Ibefe rums, l:mring t~ia ttme,anl:l no caufe of <1Entrp tip t~e Iff: 
foz;, I)f t~£.J¥lllUntifffo& b&eat~ of tbis ..[onl:lltion, anI) fo confequentlp31utlgement 
l1ugpt to be giben to& tpt EDefentumt. . 

Croke J LlHice.~~e (parge perc is to be fupplpell \t)itp tpc 3lffUffJ ofrbe ianIJ,ani); 
tbts is not to be abfolutc, but fLl b modo, Vow? anO tpe biffenr:ce !rotillJe iJetwffn 
tptg ([afe, ani) a rum in grofs, !oo~h:p is tErtatn. 

3\f VC i)al) tJere faib ~ m:~at t~e remainber man fl)oultJ pal? fo mttro, (So) 10 I. to 
rueb an ipofpttai, tpis pefi)oultll)abe pail) p&efelltIp; orl)fri.tlife lropere tr is to btJ 
pail) mttl) [be ~&ofJts (Jf tbe JlaWli;J; tpe nor papment of tl)efe CUms pere7 t~e lLantl· be
inll tll tpe laings panlJ!$, tbis ryaH make no b~&ilCP of fPC Cltontlttton 0 

Dr)dueridge JLlH:ice. Xis to tP113 papment, notping is bere lefr to fa:ttsfie tbis, but 
tpat ondp wpic~ rtret~ out of [be lLano, (S.) sr~e 3\ffues ann ~&oftts of rpis; ani) 
if ruts be tn tpe panOs of one robo us not fub;ect to tP~ Iltonllittofl, it is rpm 31m: 
poffible [0& \lim to pap fbc rame: ~nl) tbis is not to 11~ refemuWl untoanp myer 
~Clfe fo P&~perlp, as to rye ~are (If (jfbittion. 

Jpere t~e ICnntlWon is to be rufpf'lltlC'O, betBUfe tpc partp couitJ not perfo~m tflhr» 
bp !Courfe of lar1;ri, be camlOt b~teak tpis ICcatlUiou j as t~e aJ:aCe is, t\tis being to le 
llcrfo&meiO ;nHb tbe W~ofits; it as tpertfo&c a jplatn arafe ~~re, ti)at rbis nou=pap· 
ment is no b~falCb of tbe (iJ';ontliHon)J~e ~&(JfttB being in tpe !I1mg.s \HU1tlZ. 

Haughton Juflice, agr!ii) berean: 3lpis is a Cltonl:litton, wpic~ \mt\l aUo a ~ontli: 
li~n in it felf, to \tIoe ani) perfo&m t~is [0 long as pe bat\} tpe ~&ofitS., 

m:~e (J!'afe of ®tJitth:m p~obeB tbis plaini)!, as !robert a Jl.eafe is mabt of tbJer~: 
(rrs, wft~ ifll tl.:rn'tlithm to pap a merit, (Jut of tprm ebittetl bp an dgn tritle, tPc COf!: 
tlithm IJp rbfs is gone: ~(l bere in tbls «are, tpe J.Lffrlil being tn the mtngs panbs ~ 
rpe t1on'papment of tbefe fums, C'u:clQ&tlrng to t~e conoftion i)uring t~fg ttU1f:) is no 
b:?eac'i) of cpe contlWort. 

Slntl fo b~ tbe bJboie !J!omt, nulIo contr~di(ente, ben ,til 1'l? b&~acb of tbe c(Jnl)ttf~ 
lOn, an'tl fo no cBufe of ®ntrp to atJOib t\Je ®{hrte l tbus lletnfri) m tPUI conbttlOual mall" 
n~r; ~n\)t~Jat 3!t.i'Ogemmt (Jug!)! r~rereflO:te to be giuzn fo;; tpc ii1)efeutm:nr, anll acc(l~" 
1tIingip !~e taule of t~e <[;lOurt was, 02..od querens Nil capiat per billa!Jl, 

Nota, 3lnan~ctton upon tpt €afe agafnft baron& ferDG •• fo~ h1o~tu~ fpohro b~ 
t~g (iJl1tUfe, I 

Man, fecundary, Clench, ~nll t\)e otbcu: <n:ietks of tl)e ~ourt, aH rafO, tbat tn ibis 
I([:ate t~e. ~uiibcmtJ is not to be fount! culpable, bet8:ufe n(lt~tt1lg is h'lil) K(l bis cparge;, 
t~e ftlerllitt P ere wag, t~at t~£l? lliere not ~ulitrQ ~ . , 

Curia, .3!f a feme [ole tloe II Etrefp1iIfs, nob tben tahf2i a: ~ilslm:ntl~ tbe courfe m 
plean!mI is, tpat bot~ of tpem, tbe Baro)fJ fUll;] feme! no fap, t~ilt tpe \\mife is; l1l)t 
45ufrHp. ' 

Coke chief Jllftjee. 3\n d)f$ p?-im:lpai !((rafe r(n~ t1;ll' !ro1)~t1a;, tt as if tbep q;oulh 
rap~ m:i)at t~te ([ipent anl:i l)f1l SlUo;zflefi? ifir£ not Q1)uHtp; tbill is gOO!) t~en;, anl) fc 
b~re: ~.$ to ti)t ~UZblmtl, t~e btrnttt i~ tJoil)~ \lMl) fo& t~t B!fe SlIotlf3l' t~ 'U.$g 
WJanl;) not ~UiHp0 
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5:\le Jaule of t\)e ~ourt was, tbat t~is bertht is gootJ, as !o tpe aift', \nl)o tltn 
fpeak tbt mO~lls; but a bOlO bertJict as to tpe !pusbanb, berng oneil? nametJ anb 
jopnell fo~ confolmttp, anD not otbertlJffe. 

Haver Plaintiff, againfi Gibbons 
'-' 

Defendant. 

I· jIi a Drit of ®n()~ to reberfe a ,3!ubgement. giben in tbe t. B. tpe Cltate appearcn i B.o.~. 20), 

to bt [bis; ffime b~ougbt bis )Bill b~\lis X1tto~nep tn tpe C. B. in tobtcb ~e ball 
jjutlgement; upon wbfcb 3lutlgemrnt a URcrrIrtt of ®tro~ tuas b~ougpt, anO tpe erro~ 
alfignetl tnas, becaufe be ball founn no @Ienges. 4\ , 

Curia, j[bts is a clear ClErro~, aM to ts 12 Eliz. Dyer, fol. 288. placito S3.tubere 12Eliz.Dycr. 
f~ befauit of ll'letlges, tbe 3!ubgement mas reberfel:J., ' &c. • 

~n\) fa was t~ere: a ([afe, Termin. Mich. I I Jac. B.R. Vaughan 19laintifi',againfi Term. M~ch. 
Delahay ilDefen'Oa!lt, tn a mimIrit of QErro,~ to reberfe a: 3lullgement gtbm in [be C: B. ~~ Jac. .R. 
in 2Debr; tbe QErro~ alTigne'O was, becaute no i0letJges were tntrell upon t~e SD~tgtnal 
mtmrtr in SDtbt, an'O fo~ t~at bp I:z. Ellz. Dyer, an'O 9 E. 4- f. 27. tberp 11llatntlff 
is to be bp piS ~ltbges; tpe reafon of tbis, becaure be ill to be ametceo, if 31utie: 
ment be giben agatnft bim; anb fo fo~ tpls clufe it was tpere pell) per curiam, fbat 
fo~ Ibis omitrton of Plebges, tpe 31ubgement was errontous; ann fo~ t~is caufe t\lt 
fame was reberfetl. 

Curia: 3In tb£ p~indpal <!rare \lert, lDlebges map be currel) ttl~ert tbt part)! \niU,RG 
appears bp 18 E. 4· fol. 9. wpere it is bdb bl' all t\)e ,3!ul)gcs in B. R. ~pat in anp 
)5111 o~ SmIdt, tubere ~ltDges are left out, tpat fbC partp at anp time, banging tbis 
if,llea, map fin'Oe ,leDges, fo~ tpat tpis is tn tbt btfcretton of tpe 3lubgCG, ann is but 
matter of fo~m~ 
~nn tnit\) tbis agr~s 2. H. 7. f. I. hlpert a <!rare was mobeb in B. R. one fues' a: 

;&m againft anot\Jer, in OJ1lodia Mare[caI1i, &c. after emparlance tbe 15IU \Dai 
tlietneb, antl no ll'lebges fountl to pUrfue, crBilll\letper be mtgbt tben, (being in ano· 
tber iCerm) put tn ~letlges o~ not; anb Huffey being in ~ourt, bI? a'01:1tc£ be entrell 
\Jls @Iebges: 15ut \Ie tbere took a Difference betwren a ~Ul anI) a ~mlrtt: 1lpe 
mtmIrit being, Si querenstecerit te fe,u,rum, butfo is not t~e)5rJl. ' 

In t~is p~tnctpal ~afe, anotper matter was mobetl, being tbis, ~~at tbis being 
in a iiDecJaration upon a mImrit of lD~tbtIege, ann no lD~tbUegt fountl: 3\t \Das Ut': 
geD, tbat jf be ~ppear, tbis is goob, nnll not to \labe an X1tt(lc~ment of~~t~iIege to 
b~ing bim in ; If ~e appear gratis. rbts is gooll; wttbout anp 21ttac1jmelit;.' ih Ca~ 
pias be a\Da:rne~ to.take one, fo~ to make ~iS appea~a'nte at rut~ a time, au'O' \le ilps 
pears, tbe CapIaS not returneD. -

Curia. srbiB bis appearance gratis, is goob : )l3ut as to t\lis leta: ~rro~, Curia uLe .. 
rius advifare vult. 

Ball Plaintiff, againfi Collu 
Defendant. 

I ~ a care of 10~ercriptiolt. Nota, bp , . 
Coke chief J~fiice. 3f one p~ercrib~s to \)abe tlje bpintI of aU t\Je ~lotbeB In A Pr~feDtati .. 

fuCb a place, be ougbt \lere of necetrttp efpeCla:llp to atlzr, tbffr ~e is fufficrent fo~ to on with an a
Dpe tljem; as t1)e cufi~m tbat one batb in T orcefier, to \)abe a common )l)akeboufe, be ~e:fi;~t'Of 
ougbt to aber, tbar l)IB ffi)ben t~£re is fufi'tctem to ferbe t~em aU, anll t\lis tDas ~ir Torceftet &c. 
George Farmors ~a're againft Brook, Mich. 32 & 33 Eliz. in B. R. I Ro. Rq,. 

~eljb 216. ~, ' " 
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A Writ or 
Error. 
I Ro. Rep. 
216. 

Termin. T rin. 13 -Jac. Part IJI· 

t2J!elfh -r/..:J Vxor Plaintiffe, againft Carpenter 
.' Defendant. 

I Jfl a ®ladt (If ®rr(l~, to reberfe a 3!ubgemtnt giben in t~e c. B. againft tbe!m, in 
an Xlctlon upon t~e ~are fo~ fcanbalous tno~tJll fpoken bI? fpC atillltre of l~f £De:, 

fentlant, tn tpc ~ttton: upon Non cuI p. pleab£b, a bEttlitt was founb fo~ tiJe-lLtfBtn .. -
ttff, (S.) ~od ipii funt inde cuJpabiles: 3!ullgement tVtr.e gillen: f4 Brit of ®r~. 
ro~ b~ougbt to n;berfe wts 3lullgement; tpe (jfrro~ atttgltttl, brraufe I"\)lt lnrt?
fountl, QlOd ipfi funt inde culpabiles, tbe ab~'liS betng fpolim bl? tve Urfe' 
ondp. 

3J.t was urgeb, t~at t~ts WaS no cn:rro~, but tbt lubJltment ougl)t toltr affir; 
metl~ 

Mich., ~2 &:. Xlnl) fo was it pelb in a-<!tare wpicp ltHur, Mich. ~ 2 & 33 Eliz. B. R. Rot. )3.' 
33 Ehz. &c. Stanley Wlatntlif, againft Q~befion ilDefen'Oant, in an ~ctton upon- ttre. ~ii{f£' ro& 

bJo~bs, b~ougpt agatnft baroo &- feme; anb rte tn~b.s lafO to be fpokm h1! liye-Mtft-; 
upon NoncuJp. plrab~n, t~e 3!Uf!? founb, Qgod ipfi funt cuip..abiks, a- 3!U'O!l'e-mfnr 
gtbfnfo~ rl)C Wlntnttffe. 

crrtpont~is, a QlNRrtt of ®rro~ was \nougbt in-tbe,®rq;eqtr£t"([p.ambet:l-Tennin. 
Term: Trin. Trio. 37 E!iz. anb tpc Came <lErro~ tp~re alfigml:l, as nom in tblll ([afe, ~ICl> ®i'ro~ 
37 Ehz. &c. was tpere ober:rulel:ll1palltbe 31ullges to be no-erro~, but-rpartpe lu~ent tuas 

bJelt gtben, anb [0 t~e famt bnlH tpere aiftrmeb: .ani) upon tpis p~~r~bnrt ~el) tn 
4rourr, bF ~r. Man, fecundarv. 

!lr\r~ opintontlftpe blpole ~ourrblas clear,t~at tp'isblas no <lErro~,butt1Je 3!utlge~ 
Jffiudgemen&t ment blas_ WEll giben tpere fo~ tpe 19lainrrff, anb fo b.p tpe mule of 'tbe «(Jur!:, t~e 
armed, c. 3!utlgement b.lasaffirmetr. 

Nota, per Coke chief J ufiice. 3!fone-be b£libereb to tpe ~\)frifr, tn ®'recut'iGtl S1'
tbe Wrtgs mlmttr, be is bJ! tbhr p~efentl!? in execurtnll, anb in Drs (ltUftoilp, tnit:poot 
bis lapfng banns- on btm fo~-toarr£tllJim, anb fo is 7 H. 4. fol. 4. & [oj. ;'0. an'i):c 
fo patp,aU.tlaps tlJt confiant p~actfce brett, as 31 batJeobferbrtl. . 

Nota, b'~ .coke chief Jufiice. jfo~ a JauIe (lbferbetl in taltfng (if'l)ai'f; ujiI{IU- a' 
Brit of~o~ b~ouglJt, if'tpe QErro;; amgneb be matter in ILaw,tprn tb€ ure is 00: 
take-])atfof"tbe parrp-: Jl)utiftpt G!rro~ lie upon marter III £a-ir~_tUen tlkure is ngr 
to lake 16ail,"Uefo~e_t~is matter in fait be trpeb'; anti foots t~-e·i:iiiference.· -

Berry Plaintiff~, againft Perry 
Defendant. 

Entred lvIich. I 2 J ac. B. R. 
Rot. 386. 

~ Ro.r. 22,~~ Iff!. an ~-ttkm of m>tbt; fn~ tbe non~ptrfo&ma'l1ceo~ atl ~b3arl), tl)ttafellpp~n{): 
g~: James, - to bHl#!, 1Jtlie\~efh'lb'tt~f~as'boutl'O fna' JSl'Jllll of' teb I. to fta:nbtotU.e.~rbf= 
~ 99. - . trtrtmtt of four 'men, of aU!llttroI1S, &c. Ita guod, fpc fattl'- 5arbitrtmrrtt bt fo rt~i1tJr; 
MO'. _849.(\ ann Dd'ibrrtl)'in fu~iting, utltrer' tb.e ~anns anD ~£als of rbtfe'fottr, o~ of anp t~~rf' of 
~:~o~'t6~;:r __ tbcm; t~~re of tpefe ~rlittt'ato~ maDe t\Jt Xl\tlarb' betwlrn l~e parties'; linn tltH~
Debt upon - b. reb t~e fame unner t~eir ipan\)s an'O ~eafs of t~~re t~~(f: ~n ~tti(ln (If ~ebt 
:m Award. blOtllln-r 
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lJ~oug\lt upon tl)t6 1&on'O, f~ ltot perfo~maAte of tl)e ~bJa rb mal:lr. . 
~(t tl)isttle BDeffl1llanr pleatls in 15ar, ttlat t\)e ~rbttrato~s maOe no mlUllar'O, anti 

fo no b~eat\). 
~pe ll'latntiffreplpeb, anti ft)ews tl)e tubmtifion, as befo~e; anb alfo fi)euuJ, tpat 

tP~Ee of t\le .2Irbttrato~s nib make an ab:mfll, anlJ btb beUber tbe fame untltr t~etl! 
'anbs anb Jteals, t\>e tD\>tc\> tbe IDefenOant batl) .not perfol-meD, unde aCtio accreviri. 

sto t\lis mepltcarion, tbe ~fenoant bemurrell m )Law. 
~o tbat t\le onel~ POlOt inftfieb upon, was, agWl~etber tPis awartl bere fo mabe b!. 

t\l~te of tbe arbitrato~s, ann DrlttJereb unoer tpetr 'anns it'fll).,aeaIs, be an awarD 
blell purfuing tl,le fubmttTton, o~ not. ' . 

H:be CItourt, upon tbe firft mobing of tbls, was of ~ptnion, tpat tbts awurb i! 
to be mabe bp four, butt~e fame ml~btgtbet:l up bp DOl? t~~li of tbem. 

Coke chief J uHice. !ltp~re of tbem map fulafcrtbt, but ndt make tbis atnartJ clear: 
Ip; fOUf are to make tpe amartl, o~ el fe r~e fante is not goon. 

Dodderidge Juftice. JirA, I:~e ~ubmttTrnnts to four, nnb referreD to tbdr power 
to XIrbttrate, fo as t~e fame awarD of t~e fail) ~rbttrato~s, be mane bg four, o~ ~ 
anp tb~ll' of t~em, gtben unDer ijletr 'anlls anb ~raIs. 

m:J)e wpolt <\tourt at tbis rime, upon ttJe 6ft! mouEng of tpig, fe€m~~ to be firongll? 
ofoptnion, tpat tbis awarn, upon tlJ.ts fl!lbmurtorr, oug\)t to bt maDe bp aU fout of t~e 
~rbitratots, but tbc Came mal' be \utll (jgntfteb b! tp~(f of t~£m, otperwife tllert 
1l)ouln be an apparent repugnancp. 

Coke. ~U tpe matter refts uparl tpis part (mabe) tne tnill fa tbe )&ooks, an)} be 
better abtiifeb. ' 

Dodderidge. (malle) ougbtto be referret't to tile four, anb tpe tlgntfging of tpis 
awarD, to tbere fOUf, o~ to anp rb~re of tJ)em. ' 

~nn fo wtt~out raping aop mo~e at tbis time, Curia advi[are vult. 
~fterwarbs (S.) Termin. Mich. 13 Jac •. B. R. fbi.4taft blas mObtb again, anb Term. Mich. 

urgen fo~ tbe It'tftmtiff; tbat t~ts awarb .. gooD, anb tbilt bI? tbe bJo~tJs, four o~ I ~ Jac. B. R~ 
t~~ll' map make t\le: aw.arb. . Sec. 

Coke. four are to make tbe awarb, ita quod, t\)e fattl· awarn; tllis is to be tpe 
fain ablarn, mabe b}? four acco~bing to f\le rubmittton. 

Haughton J uChce. ~p anp four o~ tb~ti of t\Jtm to be ma'Oe, inllenttb 1 ann. &leUe 
bere'O, unbef t])eir 'Panns ann ~eals; wl)ttber tbts refers to four o~ tb~~, ita:qt.l~d, 
tbe faib SlrbUrfment, &c. bert it map be in fut" a CltaCe tueU btftributel1 to fout o~ 
to tb~l1', but not Co tn Ibis p~tncipal ([aft, blbert !be reference ta unto fCUt, anD tbis 
lllaf! tl)e tDbole 4[;ourt fremeO to mdinr. 

Coke. !aU ttJt point anb tJitfitult~ refts bere upon tbfS blO~b (mabe!') I:bts l1}all 
be bp four, anD to. be neItberetl unner tbe J!)aoos ann ~eals of four o~ tb~re. 

Doddetidge. jfom to make tbis abJarb, anb tb~tt to put t~ttr banOLuo tt,anb Co 
bp tbis ftare aU t~e \no~tls fianb well togerper. 

Coke. m:~ere ts ~ere fI clear lttepugnancp tn tbefe Wo~tls. 
Dodderidge. 15ut tbf5 mepugnancp, toitb t~ts ~onftruttion, l1}aU be malle goon. 
Coke. ~et tbne is it 1flepugnancp \lere: 3lt is clear, tbat four ougbt to make 

tbe awarD, l?et ~is meaning perallbenture blas, tbat tp~re migbt make tbe atnarO as 
well as four, but we are not notu to junge upon bis meaning, . fo as t~e fame awart. 
be mane bp four, anti put tn \rI~tttng bp tb~re: m:be one map be a l010w:man; o~ miI~ 
~abe otber butinefs, ro tpar be cannot {tap tbe w~ittng of it. 

mtaIlbere it is left gentraUt' to be bone, tpe common people call tbe making of it, 
tbe tn~itin« of tbe famt; fo fOUf map, anb ougbe to make it, but tb~£f map ~ite 
anb fubfcribe it: Sltbe fubmiffion bere was to fOUf, ita quod, tbe faib amartt, &c.tblS 
to be of tbe four; Natura non facit faltum, Nee ars facie [aleum; ita quod, tpe fail) a= 
warD anb ]utlgement, anll tlJis to be bp four. 

George Croke fo~ tbe Itllatnriff, info~mtb tl)t €ourt of a birett ~~eflllent, ab: Term. Pafch. 
jUbge'tJ contrarp to tbis tpep feeme'O to \Jolb, tnbtc\J was, l\:rmin. Parch. S J ac. B. ~. 8 Jac. B. R, 

Rdt.~· 
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Rot. 64,. betl.nren Giding 'anb Sallows: 3!n Debt upon lin a1tlarll, tpefubmitfton biaa 
to four, ita quod, tpe Call) ~rbttrato~s, 02- anp tp~re o~ two of tpem, Po make t\Jelr 

. a1tlar'O of tbe ~~emtf£s in w~ttfng, nn'Oer tpfir ~anns fm'O ~~als; tb~££' of rl)em 
matie ilt awarD, anti {pur aWl1lr'O abjubgeb to be bldl mabe : ?l>ut a ~mlrtt of (lI:rro~ 
~as b~(Iuwt, anti tpe 3ru'Ogement retlerfe'O, becauf~ it was not fl)£\tleb tvat lbi' a= 
ltlarb., fo bll tbem mabe, was.unb£[ t\>dr ,antls: !ann it mas urgttl,. tbat atb:cri
mentum, eLl arbltrium boni viri, an'O tperefol-e tpe fame is to \Hlbf a fabol-able fetlre 
al1'O cottH ruction to be ma'Oe of it. 

Coke. 31 wtU be a}Jtlifen of tbis 19~ecebent, citeb to be atl;ubg£b in point, anti ,3; 
will fre an'O perufe tpt Came, anl} fo fo~ tpis time it \,t,as atljournetl ober, mill) a ~u~ 
ria U!tetills advifare vult •.. 

'term. Parcb~ ~fterwarl:lS, (S .. ) Termin. Parch. 14 Jac. B. R. tpis matter was motle)) again,. anI) 
14 Jac. B. R. l(lUIl al'guetl. (s.) , 
&c. )&p Sidnam f(l~ tbe ~efen'Oant, againft t't)e ablarl) : 

~n'O bp Whitlock fo~ tbe ~latnttff, tpar tbe awarD was tntU ma'Oe, befng bp t~fre 
of tpc ~rbttrato~St ann tpc fame well purfutng tpe fubmilTton: ·~Ve !dutpo~it£ 
~ere gitlm to tpc ~rbttra:tofs, ell poteLlas aiternati,a, tVe. fame beiliu to four o~ to. 

'9 E. 4.r'4).b. rp&f£ of tbem,. ann in tbe nature of a Cltommilfion, being poteLlas Pelegata, 9 E. 4 .. 
fo1. 43. b. toucbing ~rbtt(atofs; a gool) (!tate, i1)etntng of tn~at t~tngs t~ep are 
to Xlrbitrate, ani) b:lpere it is fali) tpat an ~tbitrato~ is' i1 p~bate 3l.UJ:lg£j malle brt 

Touc~ing tl)e parties : ~n'O as toucbitlQ 19o\tlers, tl)ep are of t\)~re fo~ts,(S.) 
powers. I . .Jftrft, f:ll)~i)ina:rp powers createtl bp tpe }Lal.n. 

2. ~elega:te powerS, bp \1tommttTion: ~nb, 
3. m.btrbtp, ~rbttrarp powers, bp tpe ~arties. 

4 Eliz. Dyer. 4 Eliz. Dyer, fol. 217:' 311 is tl)ere (alb, t~at to tuerp awarn t~ere are nue t~ings 
211·&C· iacment, (S.) 

J' •. BJ:IJe matter of t~t (!tontroberrie. 
z. 9tbe fubmilTtonto tbe ~rbitratofe-. 
3. Sltpe i0arrtes to'tpc fubmitTton. 
4. J:pe ~rbttra:to~s tpemfelbes: !Clnb-
s. fLpe making of tbelr awartJ. . 

9D~ etlerp awal''O conails of twO patts, (S.) 
I. 5ltpe matter (If t~t lIwarb: ~nn, 
2. I:pe manntr o~ fo~m of tl)e awartJ.. . 
r&o as tpe farO awarb: i£pis batb reference to t~ematter, but, not to tbe matt'" 

ntt (If tpe awarn: ~ntJ an ~rbitrimenr ougbt alroaps to ~atle a bmlgn anO a fatlo~a~ 
ble !:oonrnrtion, tbe fame being acco~'Oing to its tlefinttion, J Lldlcium boni vlri, fe
cundum :;equum, & bonum, ani) tperefo~e to be ronftrueb fatlo~ablp. 
~nb ~ere it is, fo as tbt fame aroar'O bp tbem, (I~ bp anp l~~(£ of t\)em, be ma'Oe 

ani) giben up: i[~ts power of making is marertall ~ ~ni) tbts, bp tpefe \Uo~tJs, is 
giben to tpem four, o~ to anp tb~re of tbem; anb rpat bp tbe f~~ce of tbis (ita quod) 
b:lptcp is conditionalis dicho, & coa-Cliva, coattare precedentlum,. &: denotare mo-
~m. ' 

Coke chief Jattice. 3!f laepugnancies are \Jere, as in tbe €aCes of 3\nttreft ,. 
tbis is to bt iookerJ fnto, anb to be weigpetJ:. 31 wtu took upon tbe i0~ecebenr 
cltet!. 

Docderidge JufiicC'. tnHll1itPotlt all queHion, tbe mraning of t\>e parties bert 
mas, tpat tbis ab:larb mtgbt be mane bp !vern four, to mpom tbe fubmiffion was, o~ 
to anI.' tp~re of tbem: 3\t is one tbing to make an awarb, an'b anotpn tpinG to make' 
tbis tn m~iting, ann to tJeltber tVis up'. 

Haughron Jufilce. Btbe p~enbEnt ft)etntb tJPollntls t~e autlJo~itp. 
1U:be ~ourt fremeb noW to be clear of opinion, tbat tbe meaning \Jere Was (If tpe 

partirs, tpar tp£fe four, o~ anp tfmr (If tbem mtg\)t make rpc aroar'tl. . 
Coke. ~ tlO as pet fomewbat tJoubt of tbis ~arg, beraufe ber! ill but an aUl~(J~i:; 

tF,. 
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!'P,an!) no interdt, anti no Cuell repugnancies q,aU be material in rafes of autpo: 
Jtdes, as in 4I::afes of .3!nterdts, to mate 11 tping bottl. . ,. . ' 

ilnb fo t~ts ~ale \Das agatn an;ourneb, fo~ tpe 4I::ourtto be betttr ailbirel) pere-
tn. " 

~frer\Darns at anotper time tpis Cafe was ,11lGueb agatul ann argueb bp all t~e 
fout Junge.s. ,.,' . 

I. Hallghton J Llflice. Jitcitei) tbe Cltafe as befo~e. :: 
31n tbis ctnfe 31utlgmen£ ougpt to be giben fo~ tpe lkllaiflt!ff. ~b£ point ~ere-, 

onll? is tpts, kupztptr bp tpis rubmitfion tb~ee pabe pottler. to· tpem gibeR as well 
as four to make tpe a\narb; tphJ po\1)zr rpep pabe, ann tPUi atnartl t~us mal)e b~ 
tb~ee of tpe ~rbtrrat(l~s,iS a goob a\\larb. Xlntl to p~obe. tpts, it rdlctp upon tpc con t 

ftrtution of tbe )Sonb. lltpe firfipart of fpe ([:onOttionts fo~ tbe perfo~mance (If tbe, 
awarD of fOUl: if pe bab ftap~O t~erl~, anb rata no mo~e, ,tbcn tbep all four \nere to 
babe malle t\Je a\DarO, but be p~oceeils furtber bJltb an (Ita quod) tbe fail) a'w~ri) b!! 
fbem. o~ b!? an!? tb~ee of r~em be mabe, ani) if tbis ita quod- iYall gibe (ttl!? 'cppfiru= 
Jtfon to tbe p~emifeg, is tpc role que1lioll now to be tifcuCfeb .. ~nll as· to t~fs· tbe 
ita qLlod tere ~atp enlargel1 tpeir ~urpo~tt! f!!b~n unto tptm bp tve firfi tno~bg. 
#Inn aifo tbis (Ira quod) parb bere erpiainel1 tb~ee :tpings. (S) . _: , 

Jfidt, B~o ougbr to be cpe Xlrbttrato.~g. . 
;eeconbl!?, ln wpat mant1£r tbelr arbirrimentfs to be malle. , 
JltpLrOlp, ~pe time befo~e hlbtcb tpe 6Wari) ougbt to be matJe. 
Slnn aU tP1S {tan'Os blell togetper, ani) map men be mane parcel oftbe nrff part 

of fbe conbition, anb mel!? alro \Dell e~pla:in rpts, i1Jeb:l!ng tperebp tn~at ftloultl p~ea 
tdle • anti t\lis ts tpe nature (If an (ita quod,) wpu:b map eUper refira!n oi enlarge rbe 
p~eniir~s.Znn tbts fenfe i)orb wdl acco~O wtrb tpe rules of tpc JLaw fc~ tlmt, etc 
precedentibJs & confequentlbus, optima fit cO'lllruCl: iO. 

~ere tn rpts ~are p~ts not bounn to perfo~m rp£ arbltrtmrnr of four, but blltp an 
(Ita quod) tpat tpiS be matle bp tbem foue, o~ bp anp tbaee, (If tbern, of tpe fail) arb!" 
trato~S, (J~ an~ t\nee of tbem; ti)c fame arbttriment of four, o~ anp tp~!'e of tpem . 
t\1tte are t\)e \l)O&tlS of t\)c contllrton; ant'! tf tUIS aWartl.be matJe bp tb~ee, ~rt b~ 
tbeft \Do~lJS tt q,aU bf tpe fame arbttriment, anO 1'0 t\11s is (f gooll e:rp!anatton oftb~ 
fo~mer tno~tls) anti tPift tpis fl)aU be fo, map be p~obeb bp manp <!tares. -

35 A1Il'ar. placito 14: Jl.anlls are giben ~o B. Rr:O to bis,p,Uri fo~ rber, CUbe pabe 35 Affifa{'. 
berrs of pis boOp) Rnb tf be ~abe none, rbls to rebert agatn to tpe firft tlono~, bere J?lacito J4. 
fbe i(a '-}uod I:JOtp refirain tpe p~emtres. ~o tpt.s parricle (Si) fometimes Ootp r~: 
I'~ers, fometimes it botp t;rpounll, ab~illg~, ann clPlaJn. 

S H. 5. fo1. 6. llano gibm to Blfon & Feme, ba:redibus eorum, & aJiis hrredibus, $ H.$. foI.6." 
(tf tpe ~u9bantl '- 'Si diai ha:red;s, of tpe Baron anb Feme 1l)ouJb Ofe 1nHbout 
3l1Ttre. 1[1,is as tn our (1tare~ tper~ dJCl:i ha:redis taken fo~ ~et(~ of tve bOb!'; tbe 
fame conitru(tion as bere., fao'bere in tpts <!tafe tbere \no~lls make ro~ tbe ~Iatn: 
tiff; bere tt is nameO t1)£ farb arbttrtment, notmttbfianting it be malle bp t\>~ee, a~ 
fa tbis e~poflrion mates ali tbe b.lo~tJs to fianl.l wzll togetper, ann to agree );nttb tbe 
lauies of )Law. . 

2 R. 3. fol. 18. 1l5pHu{fey, Fairfax anll C~tesby 31uflktS; tn tbe <lHrcpequer ' , 
¢bamber. 3!ftb~ef) anti anolper man fubmft tpemfeltJes to tpeabmrll (lfone, of aU 2 R·3·,fol.18. 
t1ehts anb 'OtmanDs between tbem, t»b'o batb potDer bp tpis to make an amarb of aU 
tllatters lnbicb rbe rb~re paul? againft tpe fourtl), jopnrip, o~ of eberp matter, ku ptcl) 
ebkp of tl)£ tp~re 1)at1) agatnfi rpe otper; .3!fbt abJarl) tPflt one oftpe tp&£f 6)all gfbe 
fometblng to tbe fourtl) pnfon, anti tpat tue n:tper t\1)O fl)all be quit, ann b.1bere pe 
fin'i)S tpat tbe fourtp perron ames to onE of t1)e tb~re 20 s. tbe tol)fcb 'be a\:nartlS to 
~ pan) unto pim ; anti tbat pe owes norbing to tt>e otber t\1)o, anb notb tberefo~e 
a\tlarti t\Jat be fi)aH be quit againfl tbe~, tbi.6 is a gooO a1nartl. ~nb tpis ts a goob 
cltofe; if an amartl bemailefo~a:npoftpetP~fi..itisfuliicient;fo~bert«.h.be: 
ing tn cafe of an a:bftrimmt, rye m~icb is bp intentnuent of JL6UJ to make- ~eart~ 

. J1i ann 
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anil to ptit a perfptt; tnb to mllttrrs of ~ontroberaes tn ,quefiion; anb tbtt'£fo~e in 
mamtenance o~ fu~b ~Ula!llS,a reafonable co~ftructlon .IS to be mati/? of tbern 'allb 
£0 it bJas tn l~e <ttaft?f 2 H ~ 3· tof. 18. ~ni) t~ mahe tbts ~o~e:ebilJenr, tfappears 
Gke S pars,.fo\. 1~3· tn HJ~g~t~!=:.t1ta,fe, ~bar an ~btrrtr{.£nt fS to be t~ktn acro~bing 
to tbe true meaning (lUbe partl£$,not'roabftantl1.ng tbe bJo~bs of tillS bo enfo;ltt It 
otbixbJiCe; anll fo tt 6)aU be be~ejn tbi1t .taft, ~bere t1)e atDarb matle bp t~~£e Is II 
gO(lb amlun purr~tng tb.£ fubmtffion,. ~nb fo ougbt to babe b~rn ·p:rfc,&ltietl ~ t'\Je 
roefenllant; fo~ not perfo~mance oftobtcb abJa-rb, tl)1~ ~latntlff yere ball jntlcaufe 
of ~(tion; anb (0 31ubgment otig\it to be git1enf'o~ bim. 

:2. DoddCfl(~ge J ufbce, ~gtf£b berein, tb~t 31ubgmenr cugpt to. be JIibrn fo~ t!1t 
~latnt.fr. ])1' H)e conbitton oftbe l5onb, be 1S to fianbtn tbe awarll otiour it: quod. 
tpe fame amarb of t~e faib ~rbitraro~s, o~ mit? tb~ee of tbem be rratJe tl;;li g:beri i~ 
tn~ttrng befo2-t (uet) a bap; tbefe \l)o~bS at urfi llo feem to babe a· !yew of contra: 
blction In t\)em; anb to carrp tbt$ <ltrpo~thm, (0 as tbe r8m~ tobe mabe b~ four, 
anb not TO \1£ mal)e b~ t\)~ee. ')Sut tb~ btfftcUI~ IS not. great, tf pOU\l)tU corfillrf tbe 
tonre~r of tbefe tDo~bS, no (peeL\? bemg of an a;btrnment t~ be rna be, until t1Jep 
come to tbefe \Do~bs, (S) bp four o~ bptb~er. , 
~s ,,,ucplng atbitrimmrs, t\)efe grcun'Os are to be obferbell; 3f tbere be anp 

rontrablttton in tbe 1tIo~'Os thefCof, fo tbtlt fbe one part cannot fianb tnit\) tk Gtller; 
tbe firn part 6)aU fiane, anll t\)e otber be rejl'cteb. ])ur if t~p fatter lip-but an 

19 H. fol. 37. erplanation of tbe fo~mer, tbere botb parts tl;all ftanll. 3ln 19 H. 6. +(-to' ~7. 31t is 
tbere faill, r\)a,r XIrbltrato~s art' 31ubg s; bete tbep babe onll? an ~l1rll·llrp, anb 
tberefo~e rtlt fame ougbt to \Jabe a fabourabfe o-rpofition; brn; elt ;':: ... ICIS, lIees 
dinmere, B aCton, anb t\)is w\)lch is tbe r1fufe of3!ufhce, is not 1'0 bp mallt tbt caurt 
-of injufiice; ~o \lere in t\)t~ (!tafe" t~is wbicb is tbe (aufe (If peace {soot to be 
malle t~e caufe of futt antl contention. 

Arbitrimentum en boni viri arbitrium. 

gs to tbe \l)o~bS bere, tbep ar~ to bdUf' fue~ an erp(l{jtfon \llbfcb rna" latnfuU! 
C:::0mmenta- nUnb wu~ r~e act bone bJ! tl)em, anb witb tbl' b:to~t1s aiftl. In Plo'rdeps Com
nes~ Throg- mentaries in Throgmorton anI) Tracyes \1t'are; EL.bf~ tntl'tH of tpc parrIes is to be 
~:;:;:J ~:f('i taken, if tbert be no abf~rbit~ tberzin ;. fo ~erf in tbts <!tafe. 

~s to (be blO1.11s bere ttl tbrs (!tare; (lta femper q'JPn.) 
jfirft. Jour are drctetJ, t\le SDbllgation tofiantJ 'to tpefr a\r.a>tJ ~ < ftfrmarlls 

tbere comes a mollification, (S) (ita quod) tbe fame abJarb) (lrl)at atnarO ts t~fS? ) 
not of aU four, but fo ~s tbe fame tbinga compzlmtrten unto tbern; ithe fame 
amarb batp reference \Jere to tbe rbings to tpem fubmtttsb, not to tbe perfotTs to 
tD\licb fbe fubmtlfion Was, tbis (omra tn afterbJlIrt$, in\Jere bz fr eaRS (,f t\Jat ttlDic\) 
is to be bone; anb tbis to bebp four (J~ tb~te of tvem; anb fo t\le renfe of tbtfe 
blo~bB are, (5) ~o as tbe fame aWlIrb of t\Je tbingB comp~lrnUtgb H: ma~~ bp four 
t~ bp t\J~ee of tbem. flCbe fame atnarb of tbe ~aib Zrbttrate~s concerning t\le p~e= 
mires be mabe, (if'lt be tJemantleb bp tnbom) rpIs to be ; 

tltbe anrtner is,)SP tbern feur, o~ bp an~ rb~ee of tbem. 
~nll Co bl? fuc\) confiruction t\)eft- mO~b3 are plainlp erpounbetJ. ~nb if pou will 

lap tbe parts of tlJia togetb£[, it mfil tben be manrfen tbat bp tbefe tn(l~bs ~ere, 
tb~ec yab~ as goob power to make tbfs awarb liS four bab!'. ~nb tbis (f[:t quod) 
botb mobifie t\)eir power ftrft to t\l~m gttLn; anb \Jere bp f\Jis be botb eJplain bfm. 
{elf in \t1bl'lt manntr bt mill be bounb; anti tb:ll is (bibent bp thts rnnfiructfon. 
!It\)at t\Je fame aUlarb bot\) not inclube tbe perfoT1s~ but tbe tbing fubmittrb ran 

~R+fol.18·a'b>arbis calltb arbirrium bani Vi,;, anll tbe fame rs nor to be rtIl~en ftrf(1"';, but 
i 9 H. 6. £II Iargelp in tbe point of fubmitTion, arcototng to tbe intent of t\)e part~es fubrnitrinJ, 
22 E. 4' o. anb acco~btng to tbe potner giben unto tbern. ~nb tbis appears to be fo bp 2 R. 3. 
~s· fol. 18. bef(l~e rememb~eb, anb bp 19 H. 6. ant) 22 E. 4. fo1. 2S. 

20 H. 
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20 H. 6. fol. 18~ iltpe fubmtffion was of a matter between, p1m ann anotper fin: 20 H.6. fol. 

gularlp,bp tP18 tpcp mal? make an awarD fo~ matters betmeen !Jtm anti lntotber,wpicp 18. 
J)e p~rp in tpe rtgbt (If bis mmJlfe, anb Co bp t~ts tpe fame ll)aU be taken largelp, 
anb tpill after tpe amnrb mane. 1ltbe reafon of tp,s is, lJecaufe an awarb is to 
mahe an £nb of bifferences ani) contentions, anb to fettle peace between tpe parties. 
~ntl foi tbis caufe we ougpt to up\)olb fucb awarils maile, if bp anp means we Can 
bp tbe }Aules of Jl.aw. . _ 

17' E. 4. fol. ,. semo fubmit tpemfdbes to tpe awarb ot anotpet, w\>o ilorb abnirb, ! 7 1£.4. fol.!. 
tbat tbe cne fi)oulb belibff up tbe otb~r, tpt itellament of bis sr:efiato~; 3!n an 
~ctton of ~ebt b~ougbt, tpe iIDefenlmnt pieabs, t\>at be ~ab belibereb unto btm lite-
r~S tefiamemarias, anb tbere an;ubgeO, tpat bp t~is pe pab tueU perfo~men tpe 
atuarb, fo~ in Effect aU fS one. 

36 H. 6. ~n awarti is mane fo~ one to enfeoff' J. S. bJbo comES unto btm, anb 3~ H. i. 
reql1tres pim to enreoff J. N. ann bim, to tbe ufe ofptm anll pis bdrs; r~e tn~icb 
~e botb acco~btngIP, bp tbts be batb perfg~men fbe amarll, babing pU(rue~ bis in: 
tent, but not tbe tno~tJs; antl pet tpis a goon perfo~mance. ~o tbat in €afes of 
atnarbs, anb tpe l'erfo~mance of tpem, tbt intent ts to be obferbeb, anb fo it is 
)Jere tn tpis €afe, anb no contraotction, fo tbat tpis awarb bere maDe bp tb~ee 's a 
gooll amarb, anb tbe Came ougbr to pabe been perfo~meb, tnbrcb being not nonev 
tbe 181ainttffpab goob caufe of actton, tpe l1teplrcarton pere is gQOn, no caure (If 
~emurrer, anti fo 3lubgment ougpt to be giben fo~ tbe j§lllfintttt 

Croke J ufiice. 3ln tbts cafe 3lubgment ts to be glbm fo~ tbe )gIfaintiff, Ani~ 
mus hominis, ell anima fcripti. 31 tnUl in tbis 4ltate follow tpe tntent, anti fee 
tnpetber tbe fame be againft tbe 1»o~bs, o~ repugnant to tpem, o~ tnbtfber tbe wo~tl.u 
tnill bear a tlouble conftructton, anb tpen ex pr~cedentibus & confequentibus opClma 
expofitio, we are not to make fucb an £~pofitlon, as tpat one part fi)oulb ober: 
tb~o\n tpe otber; l roill not in tpis <l!afe nifttngutQ) between autl)o~tttfs anti tnte
refts, fbe one to furbibe, tbe otber not. Nimia fubrilicas, 8£ Nimia curiol1tas In jure 
reptobatur, & qui hreret in litera ha:ret in cortice, €llfts map be Inflame)) to 
p~obe tbat ~~ants are to be taken acc(J~bing to tbe tAtent of tpe parties. ~ere tbe 
awar)) ta to be ~abe lip ~bem, (l~ bp anp tb~ee oftbem. 3:n tpis anI) in all otter _. 
fuep ~ares, qUI bene lOterrogac, bene docer. Ita quod, tbe raw awarD 8 Elit. e EIiz. Dyti'o 
Dyer, tbis ts to be referreb ad rem, tpe Came amartl of tpe fame tbings be mane 
Ill! tile faib arbitrato1-s, o~ bp anp tb~e~ of tl)em. Slnn fo tahe tpe \no~bs itt Cucb 
a manner J)ere; anb tpere is no contrabiction at aiL ~lfo fucb awarOs are alwaps to 
be taken in mitiori fenru, Ut res magis val~at quam pereat. 3!n tbis ~a~t bere IS ft 
goOI) awarD matle; anb being not perfo~meb,tbe Wlafntlffban goob CBUre of ~ttton. 
Bn)) fo 31utlgment ougpt bere to be giben fo~ tbt plainti«. ' 

Coke Chief J ufiic;e. 5:\)e tnO~bs J)ere are, fo as tpe lime omarb, &c. ilrbe 
qudtion ie, \nberber tbis be ;opnt o~ reberal, anti '»betbK t\Jrrt be anl1 repugnanc!.' 
in t1Jefe \no~tJs (l~ not? prima tacie, t1)ere reema to be bert reme hh4b of contra: 
detp in tbere \nO~lls:, but pet upon zr mo~e tlrittantl perfect bfebl tpere Is none~ 
anb tn tbiS it ts Uke unto an opttck <J5lafs. 

Atbis arbft~ement, \Jere i~ ~oob, bJell mallt; anb purfuing tbe rubmUrton. 1n tbis 
C!tafe 31 agree 1U omOlbu5 \nltb tpt reft tbat babe argueb, t anb tl)at fo~ tbefe teat 
rons. 

I. lSecaure it f. tbe office of ebtrp fntttp~tter in aU taft!, as tnen bfbint 8'$ Rea[oru. 
J)umane; to fint) ~be, true rntent ann meanht~ of tbe patties, If bp atl!? tnap t'bis map 
lie, anb bJpen tbls IS once founb out, tbtn l)e ougbt fo to martl)altbe bullmfs, tbat 
j)e nnerbe not from tbe rules of )latn. £Inn bere tue inttnt is ber~ app~renr,tbat four 
O~ th~':e \nert to ,mahe [b's aumrb; Co tbat bis intent is plaiR anti perfpiwous. Btpe The Birnop 
j5\fllfotJ of Norwlches (!tafe bere tnas rbfs, be matle a heare of aU tbe Ilemtdfnes cf of Norwicba 
bh el9anno~ to one D,'rrick, in 1) E.8. anb furtl)£r ot Norhelmes, grtJnteb unto Cafe. ' 

~im t~t knpin,g of r~e Wark; w~ar is t~e oWtet of a 3!ubge ~ere, to gat!Jer rye tn: 
lit 1. rem 
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ttnt of rbe part~. 3\t was a'O;ubgel) pere: in tbiS (\tafe, tpar tbe l»ilrh; tbe foti tpereot 
lrO not patd, but tbe cufiobp of t~e ll"ark ouip. 5tpere tbe firft w,Otbsllo rarrp all 
pis tltmeafnes, anti tPE foil of tbe)glark alLo. JoSue tbe ~ubfequtnttlJo~i.113 '00 limit 
Inhlpat manner be tntenilen ibis to be, an'O no alfo qNaUfie bis G~ant. lao Pete ill 
tpi1nltafe tpe fubmilfton IS to four ~rbttrato~s, (1 ta quod) tpL\l e1Platns, \lis mean: 
thg. 1[.0 tbis purpofe mas tpe atafe. , .... . 

Hal, 34 Eliz. Hil. 34 Eliz. in. tpe C. B. Rot. 120. 13ettlJeen C~rter anti Rmgflead, tpe 41r:are 
C.B;Rat.120.of Odlbllm rememb&en, 8 par~, foJ. 118. in :motto~ Bonhams. ~afe, confirUttton 
&c. tpere of aU rbe tlJo~iJS. 1. m:pert were general mo~l:Is ltlpic~ patTeb aU pis iantJg 

but tpe WO~O$ fubfeqmnt nil) well t1plain tt)e: fo&mer ; anb fo it ij)all be pere tn tPt~ 
Ca~., : 

2. ~ feeonb reafon groun'Oeil upon tpe iliffermee, betumm anautpo~tr~ anb an 
lnttrell. 3ln rafe (If an intereft it ran parOlp be ftbereb ()~ tlibiDti)~ . ' 

Bra[/on. . Bratton. NihIl tam convemens, efl: naturah requicari, quamvoJumatem domini, 
. voJemi~ rem [uam in alium transferxe, ratum, habere. JPere w~ art in <tafe of U11 

Apin. ~J e.g. autpo~itp. 1[0 tbis purpore l\Jere: was.a ~are, Trinit. ~ I H. 8. Roc. ,.20 •. Ben
Rot. 420

• &c'lofe,~tr Thomas Longford waG retftb (If tpeBJl1anno~ of Langford,. bin grant unto 
one Fulgeam, an'!) to anorper, rpe:.ne,rt !40bowfon,& Habendum,el C , & eorum uni, 

. conjunchm & divifim. mefolbetJ, tpat tlus <II)~a:n~ Was not gOli:l, becaufe an interet 
14 F.ltz·Dyer. cannot be 'Oibii:ltil; ani) witp t\Jts agrees 14 Ebz. Dyer fol. 304. placito 54. 
f1:' 5°4' pla- 3. g: tbiri) laeafon, . berBufe we are bere In cafe of an autpo~ttP, .being in 4rafe (If 
C 0 S4. arbitiimertt, hi tDptcf) tpefe tbinys are to be obCerbeb. (S) 
2 R.·3.fo!.gl; I. ,!firft, 5:l)e parties fubmiutug. ' 
22 E. 4· f~l. ~. ~econblp, 1lCpe tbing rubmitrell,- anb 
:2 S· cHarcrrzng- j ~ 1[, bir'OIp, lILye perfons to wpom. ~n'O tTl aU tpere a fabourable tonfiruttion 
tons a e. . b h h . 

IS to' e tjfl .... 
1. lltbe perfons fubmitting, aS2 R. 3. foI. 18. 22 E. 4· [;1. zS. Harringtcn. 4rafe.' 

3\f tP&ee on t\J-£ (l ne fii:le fubmtt tpemftlbes to tbe atlJari:l of, &c. 3\f tpere be fl JOEPt 
3jnteret't, tPIS is to ~e refpectt'O, anll alfo tpe interefioftpe ptrfons. 

Mien. 29 Be 30 Ebz. Beckwlths ~afe, & 6 E. 2. Brooke ritle Covenant, placitc 49. 
rJS tpc'!? are not to reber an fnterefi, fo not to febe.r fl <!tobenant as tpere beltl; [be 
perfoos to artenl! upon Il)e tnterefi (In tpe atobenanttts fitlr, not to be feberetJ; .0nO 
fo In <!tares of ~rbttrfmel1ts. 

~9 H. 6. f.9- 2.3!n t\)e tpings fubmittetJ. Jl)/? tbe m.ules of lam, t~ tPfP be jnpnt, (5) of aU 
Co~ 8, &c. ~tttons teals an'O perfonaIs, 1In atlJarb ma'Oe of one onI~ IS g.ooD bptbe }Law, 39 H. 

8~ f61. 9' is agattlft fpis. 15ut it is [0 refoibeb, 8 pars, .tol. 97, 98. in Rllepoles 
([afe. 3lf a fubmt{fion be mabe of tb~ee feberal matters, an Bwar'O mC:bt of anp 
one of tpem is gooil, an'O fo is 8 Eliz. Dier, fot. 242 • li:pt 1liffaence is, 3lf rp2! 
fubmit tb~ee feb era I matters, ro as of all of tpem, an ahmrtl be mal:le, tpere ;rpe 
8martl is to be ma'O~ (If aU, anb if matte but of one, tbe Came is not goot! (but if tbffe 
tnOl-tls be tnanting (S) fo as of aU, &c.) tpere t\)e Jlam tntu maRe t\Hngs iopnr., 
. to be feberal, anil tperr. if t~e awarb bt ma'Oe of anl' one of tpem; tpis fi)aU be goob, 

19 H.6. fol.6, an'O to tpis purpore is 19 H. 6. fol. 6, 7 H. 6. fol. 41'.4 Eliz. Dyer, fol.216. :l5Ut in 
1) &c. tpis ~afe pere it is not roo 1itbe rearon mbp arbitrtments ougpt to pabe fo· g,ffnt 

fabour is tbis, b:tben atter a fubmiiftlln between me ani) anotptr, anll 31 babe maOt 
bfm fatisfdttion acco~'Otng to tpe altlar'O, if after tbis fo bone, be ltltII trouble mt, anO 
urge me to. pleab to bim, fo~ tbis b£1ation, tpere m'a fpecial ~rtt in tbe 11ttgtffer, 
fol. III. raUfb Breve de arbitratione fa6ta. 3!n ltlbirp bamagfS are to be reeo'" 
tere'O fo~ fpe bexation, anb it b:tere goob, tbat fome (lne \nouU, b~iJlg tyi'S 
Brit. 

i:pe rea ron ltlpp abJar1:Jll are to be fabourel:l, 

Qktia expedit Reipublic:x-, ut fit finis I~ti~m; 
<1'.' '(_~' I 

,."! 1 

3!Q 
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: .. 3!ns E. 3' tpe tmp of an aumrll is cal,l£'O tP~ nap of Love? anD Her} t~ere [dUb J 

Ecc,e quam bonum, & quam Jucundul11, eft habJtare fratres 10 unum; anb pe tpere 
faitb, ELf)atpe rememb~en pe roas at ont of tbofe ba:ps. 

jpere in tpt'S ([afe all tbz parts of tpe i1J)eetJ no take effect at one ann tbe fame 
time bp tpe tleliue(p; fo as tpe fame attlllrb b12 tpem, o~ anp tp~ee (If tperu be 
mati£'. ' . 

!till tpefe ttlo&bS are to ta~e effect togetper. .., ' • ' 
1ltbis aroarb pere is to.lJ~ mane bp fo~r o~ ,bp tb~ee, notbing IS pere to be reh;:tt .. 

ttl:, 31f tpefc roo&l:ls, (S.) (fPc fame) bab been omttteth no quefiton pan tpere tpen 
been tn rpis ~afe ~. ]Sut rpts (monofpUabl,e) (fame) 31 u)lll nor, reject, but erpounO 
it (fame) tpls to be of fpe matter fubmtrren to tpern, (S.) of tpe p&emtfes: :lOt matlg 
bp rbern o~ bp anp tb~ee of t\lcm. 

ObJ. 3lt batb bten objectetl, fo~ tnpat caute ougpt fbis to be fo, tbis atnarb being 
to be mane bp tpe fatn ~rbitrato&g. . 

Re[p~ 3ln cin[wer to t~:~~, (fame) is not ~ere t(l be tan en, (tpe fame) b:I~ic~, idem 4; E. 3,f.22. 
numero, but fo~ Idemfublhntia, arill t~is jg p&oben bp 4S E.~. f. :n. 46 E. 3. f''3 2 , Sec. 
33,34-. 3'J Atfifar. placito 12. ann LittletQn, tir. Rents, t. 48. r>laciro 221. 31f ort? 
~at\J a: lftent,c\Jarge, ann purc\JBr~t\J parcel of tpe Jl..ann cpargeb, bp ro\Jic\J ail ~\Je 
lftent ts e~timt: 3lf tIle otper grants unto \Jim, tpat ~e an,~ bis ~etrs,i1laU lJifiratn., 
:propter reddltum eundem, abjungell tba~. tbis fi)al! be t\)e like U\ent. (S~) (reddiwm 
fimilem) anti wttb tpis agte£:s ~ E. 4. f. 21. (tbt fame) taken fo~ fpe·. fame in rub· 
'fiance, & viCcerina expbfitio; qua: corrodit vipera textus; fo.as it aHcrst\Je con: 
ftruttion of ~abJ •. : ~ere in t~t~ (!tafe tpc. bl.o~tiS : wptcp befo'~e mert jopnt,.b~ tbts . 
(ita quod) are n,ottl ~ane feberaJ." ., ~. ... ~ 
, !as to d,H~ €ate \lib,teb balp 6eet;l citeb betm'een: GirIing nnll SwalIO\vs; ,rbfs comes ~~~Ft!w~n 
not unto OUt ~are, tbere tl)e fame batb referetlce'otl1p to rye perforls. . eale. 
~s to t\Je making ot ~rbitriments, t~is batb "alroaps beEn mp rule, tpc ont to 

make a rdeafe p~eteutlp to tbe ot\)er, anb tpe otber to maRe a \ltouenant,' 0& a 11$Hl 
obItgato~p fo~ tpepapment of tbe monep, to be pain bpptm bp tpe ablartrof tb~ 
5drbitrato1-s. , 

. ~s to tpe plea'Oiii~ pere. 1. 9l:Pf ab:lar~ i~, 9l:bat J oh,r:t Perry lna1l to pap ~61. 
if be.babe notbing'atnar,qtn to be .none to phn" tt)e awarb tptn is not goon. ~tfO 
two bount) to anotver 3d Maij to (iann to tbe' aWllrtJ of-of aU ifDifferences, .§)Ulhl, 
arin ~tti(lns tbenbeptnntng; tber map be nepentlrng 30 Maij, but not tn Aprd, anti 
an ~rbttrfment q,/III neuer be atOeb bp art ~berment, as appears bp i. 2. H. 6, fo1.39. 22 H.6. f'39-
anb 16 E. 4· fol. 8, & 9· a Roon·~ctre, but til repo&tel:l.Sl:c• 

SUfo t\Je pleaning of t~e ~b.1artJ pere ts, BCpat all ~tttons anti c!lufes of ~(tfons 
£9aU teare; tbiS is gO(Jt), but it pal) bem better to pabe fato, m:batpe QJaU go quit 
tonct)tng tbe 2lttiot1s. 

Obj. 3t batb blin ob;ectet'l, BCpat be ougpt to babe allebgeb a ~~e~.cp of tJJe; 
iawarll, o~ no c!lufe of ~ttion; tpe a\tlarn \nas to paptpe monep at o~ b£fo~e fuc~ a 
Oap, tpt otver ra.it~ tpar be bin !lot pap it fll per ~c. . " 
. Refr·~et tPIS IS gOOi), fo~ If be n11) not pap it b£fo1~ tbe I)a~, pe ttl) nct pa~ 
It ruper-dlem : ~o tbat fpe awarb \Jere IS goon, anti tp£ plefltling t5 alro ;!ooi:J,anl:!· 
(0 3[u1:Jgment ougpr ~(J ~e ,gibe!, fo~ rbe ~Iatntitf: ~nt) accoilJ!nglp rye mule (If tye J~dgmell~ I 

<ltatirt \nas, QEod Judu;lUm mrre[ur pro querenr. glv~n .for th~ 
Plaultltf, 

Perry Plaintiff againft Berry Defendant. 
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1.'flDne upon t\Je afstgnment of tpe b~eacp of t\Je awartl, tbe pavment bern, 

abJartlttl to be malle, ante vel fuper, fue\) a tlap; fo~ b~etlcb, it is flutl, tbar be bitl nor 
pap 1bts Cuper diem, anll tlotp not fap tbar it waS not path ante diem: I:.bis Ofrr(l~ 
mas vber:ruletl bp tpe 31u'Ogrs, fo~ if tt \l3ere pattl ante diem, it was not tben utlpaiJ 
fuper diem. 

i. ~ reconb ~rro~, $ne was bounb; tbis being rubmittetJ, tbe gt bitrato~s babe 
malle no awartl of t\)i8; tbe awartl being, tbat t\)e fatb flDbhgation 1l)aU remain in 
full to~ee unto tpe 191ainttff', ann as it tnas ob;ect£lJ, t\)ts is as no awarD fit aU : 

judgment 1Itbts <mrro~ wall alfo ober:ruleb bp tbe lUbges, t\)at tbeawarb was goob, anb tl)at 
affirmed, &c. rpep coultJ not pabe maDe a better awattl of tlJis,to \)abt tl)ts to {ianb anD be in fu~ce~ 

. !4ntl fo bp aU tbe lutlges, TermlOO Blllar. 14 J ac. tn tbe <m.rcbequ~r ~bamber" 
tpe Jauie Wft6) Q.yod afllrmetur J udic:ium pro querente tn t~t first ~ttrotr. 

Copper Plaintiff, againfl: Dic~nfotz 
Defendant. 

,MHori 'on Ifo au XIttton ttpnrt tbe tate grourlbeb upon a p~omife, t~e ~tlrt appeareb to be 
the ~a(e for t~ie, ~be )!)Iaintiff'batl goons batltll ulito btm fo~ D pamn o~ pl~ge in tbe p~e= 
~r~lI~. 2 fence of tbe SDefenbant, being B tbtrb perron; te fatb, m:bat tfrbe (]tb~r wouib not 

• • I S· pap bim bis monep, be woulb tben ftll tbe pawn to caife pis mone!'; arlpon t\lts 
t~t Wefentlant beiIl1J p~efent, faiO unto ~tm, Beep t"~ <Sooils untii fucb if time b! 
pou, wirbout fale of tl)em, anti if be llo not d)en pap pou, ltniIl tben pap pou t~e 
mon£)? imtl taue t\Je <1500b8: OIlpon tb is be kept tbe goobs b!? bim tnttbout fait!; t~e 
11Defenllant not paping tbe monep acco~bfng to bIs p~omtre, unde aCt jOe 

C')ke Chief Jufiice. tltbis fs a goob conbutonal bargain anb fale of tile 
<I5oobs. 

Hal1ghton Jullice lIgreeb mitb ~im ~ectfn. 
Coke. 31f ~be ;'efenllant bab paitl t~e ~on~!" anb tlJ~ otber not neUbereb tbc 

!tontls, be mlgbt well babe bab fo~ tbem an .actIO~ of IDetlnue. 
Dodderidge Julliee. 31f one btlb~ Bares purpoCmg to feU. tpem, anot{Jer btliritli 

to bup tbem, fatf\) unto lJim, ~o not feU t\)em ftwap, but IlIrr!? 1tIl fucb a oap, anI) 
3/ wm tpen pap pou fo~ tbem; tbis fs if goob p~omir~, anti a gootl confitleration, fo~ 
b!? tbis be is ~intltretl tn tbe interim from t\)e fale of tbem. 

tltl)e 4tourt tnere all clear of opinion, Si:pat in tbhl' <!tare bere was agootl confiDes 
1:lCJgn;;totth ration to ratfe a p~omtre; anD fo bp t~e ]AuIe (If rye €ourt, 31utlgment was gtben 
~:;i:Ciff.r c: fo~ tye ~laintiW. . 

'Nota, S Stat. Nou. t:bnt an Gi:1ception was taien to an 3!nbictmrnt upon rye ~tatute of 
Qf 8 H.6. &C'8 H. 6. c 'p. 9. of fo~cibJt QEc1trp, fo~ tbar ft is t~er£in faitJ, q' or! ad,unc & a:ibuc 

fLlit firmarius; anti if it be fo t~at be was adhuc, &c. tpm tbere bJas no putting (lut, 
llnb fo t~e 3!nbittment not goota. 

t:be wyole ~(lurt drar 'of opinion, 9tbat tb~ 3nbictmrnt \nas gent, rl)iAi C;; 
ception notmft\lllantling, fo~ tl)tlt pe is firmariu$ niIl, ~boug~ be b,~ oufteb, anl)~aa 
pap bis ment: l5Ht tf\)e bab been adtune, Be ad hue eXIHem lJbenlm tenemenrurr .. &c • 

. tbis bab not been goob,. but replllJnant in 1t ftlr; but tbert is no repugmmcp b2 
faping bert adhuc firrrlanus. 

~notber ~rCfption mo~eb, ~bat tyep cntrell upon fuper poffetftonem jmraver~nt, 
not 1l)ewing t\)at tbrp tlib eJect blm. 

Curia. m:bis f1)aU be (0 tntfnbell, co tbe e~teptfo1'!s wert (lb~r:rtdeb, ante t\le 
lnbtttment gootl, peI Curia!I1. 
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The KIN G ahd Arden. 

N' Ora 3\n t\Je €are of Robert Arden, bis ~ou~ct! mobdl tlJ~ ~OUr! fo~ to \Jabs 
a ~op~ of tpe ~ttaintler of Edward Arden pIS !anceno~, mrenllwg to b~tng 

a Brit of ®rro~ to reberfe tbe fame. 
C()ke Cruef J llttiee. JBp 22 E. 3. anb bp all tbe 18oo'&s, tf one be attatnteb of 

!!Lreafon no wltr of QErro~ tl)ail be b~ou\lbt of tPIS, tnttbout a ~ctltion befuv 
mane u~to tbC mting, to glue pis allolnance unto t\)i8. 2. 3lf one atrafnt~n (If 
lltreafon, lInn erecutel) (0& tpe famr, as tpe ancefto~ of Arden per~ was, no G!IDirtt 
of ~rro& is tfJ be b~ot1g\Jt of tbis at all, f(l~ tbe Inronbenimce tbat map bappen, 
pou cannot habe a ~opp of tpe xUtatnnef: 3lf pou ran obtain le~be of tpe Ilting ~o 
p~orecutf. tblS in tpt5 manner, (b!? a ~lIfief of .It\equetls) pet 31 wIll not grant t\)rs 
nnto vou, bEfo~e 3! babe fpohen totrp tbe latng: jfo& tbat tbiB is a bangeroUs flJing. 
Bnn ift,,;! courfe fl)oulb be aUomebof, b!? tblS bllll? aU altainners mtg\)t be fearcpen 
InTO bp almlrlts of <n;rr(J~, \l.1~tc~ ts not to be fufferen; an'O fo bp tpc blpole <1[:ourt tbts 
mvtion \nas bente'O. 

N~ tao ,an EJceptton tll'&en to an 3!t1llicttitent upon t\Je ~tatute of 8 H.6. Nota, ilpoa 
cap. 9. of fOl-dble <!I:ntrp, becaufe it i. not tperftn fi)zweb, tn blpom tue jfreebolO the Statute of 
bias. 8 H. 6. cap·9-

Coke Chief J uftic:e. 4Clearlp tpts oug!Jt to be QJeblel), anb to rap difIiehvir & in
travenmt, &e. tbe ~tature raitb erp~etlp, ~jtTeire, anb tfJ~refole S:¥nant bp Elegit, 
o~ bl! ~tatute ~efc\l~nt, ,cannot enblte o~e upon tue ~tatute of 8 H. 6. Uitt be 
(Jugbt to Q)e\l.1 tpar\)e bl\)btm ewuIre anb tltffttfe t\Je taeberfioner. 

Cur a. l;;ut tbis map be upon tpc ~tarute of S R. 2. cap. 7· ~e ougbt to purfue Stat. of S R. 
"-~t \DO~1)b of tbe ~tatute,' UbI mgreffus non datur per Legem, ibl non, &c. 2. cap. 7. 

Coke. lIt\)ts ~$ not goob up~n t\)e ,§tatute of 5 R. 2. manu forti & illici(e, are 
flot ~qt1ipoller,5, be cugbt p&enfe1p to purfue tl)e lno&i'Js of rt)e ~tatute: ~(I was tt 
tn one Shnys cltafe, an 3lnllictmenr upon tbe ~ratutl (if mIfurp, of 1,7 H. 8. cap. 9· Stat.of27 H. 
1Jtoucbin;J !l co~rupt )l;flrgatn, tbere it waB faib~ tpat lJe nin lenn montp,· ann lltn 8. cap. 9. 
take mo~e r~en after tbz ra~e of,&c. but btl) not lap it to be a co&tUpt ~argain ; tbis 
mall not gO(lO! ~o an 3lntllctllltnt fo~ cuttIng of a lDur.t, if pe botb not fap tpat 
tbis was ,june, clam & fee rete, tbt fame not goon; be ougbt to purflle tbe lno~1l5 
of tbe >9tatute: Qllro rbe conrlufion bere is not conrra formam S!l' uti. 

Curia. ~learlp tpis 3\ntlict~rnt,is not goob, llnb fo~ tpere <lCJceprions tpe 3n- Indiament 
Illttment was qt:ia~el) per CBnarn. quatbed, &c. 

The Corporation of Colchefler againfi, t/sc. 

N Ota. 15t? Coke ~hief Jl1ftic~, anb t\Je 1»bole 4Court in tbis (!tare ~f CoIchefter Nota, Toucho 
. concerning tbclf <rr:o~po~atlOn: S:bat if tbere ,be 'a popular election of tbe ing cO('po

~aJo~ anll ~Ibermen in ([o~po~atton:m:owns, anll tbts bappens to b~fel) confufion rations. . 
amongfi tbtm; r\1's map be altere)) bp tbeir Xlgreemcnt, ann bp tpe common con= I Ro. r·33S
rent of all, to ,babe tpefr elections mane b!? ~ f,wer number" but not otperb:Hft: 2 ~~. Abr, 
2Sut tf b~ tbetr <rr:barter tbep are to be electell bp t\)em all, tpC" tl)tS Is not to be a1< 4, 
ter~tJ, but bp anb tnttp tbe general atf~nt of tbe tll~ole ~o\tln, anb' fo bp t~ts means 
to take awa~ confuftono . . . 
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Bal(er Plaintiff agairi~--Defendant. 
Aci:ion upon . , , 
the Cafe for I~ an ~ction upon tbe 4Cafe fo~ Ccan1:lalotls b3(J~bS, upon Non <;lItp~ pJeab~, ,it 
ivords. . berbtct luas gibe" fo~ rpe ~la~ntiff: 3It luas mob en in .arreft of 3!uogtpem, jl\)" 
I Ro. Rep. tbe ~edanitton hms not gOOb, t\)e famt being, DLbat fucb a one n~meb Carolus 
;2J~. Abr. be,mR of goollllame anb fame: srpe ~zfentlf(f.lt diXit de pirefaco Caroib; tnben: is, 
80. tb,:s )5aker, Ionllen:.o, tbe fat'o C 1rolUS Baker: 3h be batb ratsen a falfe $Ia.tj, 

ann 3f CQuitI mate \Jim looh t\J~ougb tpe @Ulo~1? ~' 
3lt was urge!), tpat tbt1l :IDedaratwn ts not goob) becaure tbert was tJ(J ,Blk~r 

Coke ars fpoken of be{o~l?, anti tb.e I :muendO ):DiU not ma~~ tb.ts gOQll; anll to tbis p.urpQlj 
f. 17.~' te.' [be <!Cafe bttw2el1 Ieames ant) Rutlech bJas cttell) Cok~·4 PllIS, fol. 17· tDUJPln~H~ 

fo&ce of an r nnuendo. , 
Coke Cbief J ufiice. sr:be iDedantti.on bere is !}inl'O anb f.u.fftcienJ: 3f one f1)4U 

rap of a dr (lunr.eilo~, \O~j£re is tlJ1S Cltounreno~, I nnuerido fue\) a: Oil£', tbh, It' H09ll; 
Dadderidge l,Hice. ~f one fi)uilfap, pour jfarper;in'iam is fo}.f\;llQ~ll, In.nbie,o~ 

, , . ,. J. s. rOUf .fati)£r:in,law, ann fo lain in tpe EDeclanlticn, tpts is gqf,Ji;l. 
Judgment SC\Je tol)oIe ([;curt dear of optnton, ~bat tbe :JI)eclaratton pert mas Rooll, anti aCT 
~l~~~Jt the C9iQin,gl~ t;;,c aule (If t~e 4tourt was, Q:od judj~iu~ intreWr pr? qu~rent. 

Debt by an 
Executor. 
j. ~o. ~ep. 
226., 

a R.2.&c. 

Sraooll. 

l-lornigold Plaintiff againft Bryan Defendant. 
. , 

'.~ . 

13ft an fiction of ~ebt, b~ougbt bp tbe ~la:intiff' as ®1tCuto~, be tieing C!Je~ut~~ 
. ratione tefhme.w, from tbis amJIm; tpe 3IDefen'tlllnt bJ? \X!ap of WIea appei{is, 

Bpet\)er be map babe tbf.a pita fo~ to appeal, o~ nQ"f, afte~ hlbtcb tvere remain$no\u 
no om p~otJell, fo~ tl)aJ tbis aPPfal botl) fufpepb tpe p~oof of tbe ijij1tlJ; pet a$ it 
fuas urgr.b, tvat b~ 11ill remains an Cie~ecuto~ to be ru,~n, but not to fue, :2 F.2. Firz. 
Q2are l'mpedir, placito 14+ 3!f a 31ubgment (If ~ep~lbatt6n be gi~en in <n:QtJr~ 
(Jtb~ifiian agatnfi a petron fc~ bu, 28enefice:, if p,zefentlp upon tPfs 3!ullJmrnt Pe. 
makES ~ls appeal, tbe ~burcb i~ n9t bof~, but b.e remains Warl'tln During aU tpC, 
time of tbts appeal; fo~ if bp tbfs Uf bo.tb reberfe tbe 3fUctlgment, b~ Q]all meo no 
t:tem in11itutfon anti h'ttluttion: ~6 if a: j1ullgment be gtben ~f a ®Ibo~ce in ~(tllf( 
(ltb~tftian; anb tbts is afterwarllS reberfci) bp an .appeal, t!1ere fi)aU neetl no neUl 
~arrtage. . . 

Dodderidge Jufiice. 3lt appears bl? '39 E. 3. ann Btatton, tbat if rue mattEr to 
to be trtcb be (if loyal occup]e, Oll nemy: 5r\le 15iQ]op certifies, &c. loyalmenc ac'cou~ 
pIe: jlio appeal Uetb of tbis, anti ro' tn ~afe of an <lEJcommunkarion, no appeal 
to be alloweD. 

Coke Chief J l1!l:ice, 39 E. 3· batb tbe rame <!Cafe: ~ntl tf an appeal be from a 
~entmce of' ilDibo~ce, tuel? are noUl bp t\)is Baron anil Feme again; fo if a ~~arron 
be l:lep~ibell, anti appealS', be is trp t\)IS 10arfon again, anil miIp \JalJe an Slat~ fJ{ 
5:rerpats: ~nb as t(Jucuin,g tbfs @lea ~er£, (be fame is bur a ijJifting ~I£a; be 
oug\)t bere to babe b~ma,lJP~b. Oyer or tb~ $:ellamen(, anD not tc babe appealel1 from 
tbi~. . 

; Dodderidgt'. ~~nor alloblel) of tbere~ IS b~ two wal?~, (s.) I. )Sp intinuatlsl1; 
&: 2. In ~OIDml1Ol forma, bl? fi)ewtng of lueras tefiamentanas. 

Coke. ~p 38 H.6 •. ~ou mal? b~manb Oyer, an'!) babe it, but pen Ctll1J1Qt fap tbat 
~e amtU is not p~obetJ, nett~er ran POll appeal from t~t3. 

Dodderidge 
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Dodderidge. Et~~ rearon wpp an ~Jtcuto~ is to be ruel), but not to fue befo~e 
J»~obate is, becaure tbat befo~e ~e tlotp rue, ~e ougpt to pubUll) unto aU bp tpe J¥I~o: 
bate tpat be is tpe ®rtcuto~. 

Colv~. S:\)e naron wpp an ®Jfcutol ll)aIl be fuel) bef(J~e ~~ob~1te, becClufe tbat 
ot\)er'Wife bf£P great mi(cbtef mtgbt pappen, fo~ tPilt a bal) <If;1fcut(J~ teoulO nebee 
tben p~obe tpe @lItH l. 

Haugbton J uHice. ~ot\nttbfianning tbis appeal, all tpings befo~t lawfuUp e,re
cuten fi)all be anl) remain tn full fo~ce; fo tbat bere luas once a full QEJecuto~ bp 
~~obate, ann fo bz rematns. 3lf one b~lUgs an ~ttton of Egebt as <lE~fcuto~, ann 
fi)ems fo~tb llteras tefl:amentarias, hie in Curia prolatus, [~ere are not fi)ewen to tpe 
partp, but to tve <Jtourt, ann tbis pe tannot ilrraberfe. 

SLpe Qtcurt at lal1 were all cleur of opinton, llCpat tbe fJI)efenbant couln not babe 
t\Jis ltliea of appeal in tpts ~fif£, tbis bEfng in effett as mucp as to fap, t\>at rpe allllItU 
bJas nox p&obel:l, ann fo fo~ tpe mtfcbief ann inconbenience w\)icp map \)fOre enfu~7 
be fl)aU not babz tyis plea: : jfo~ pe map Erabers tlJe @~obate, if ~e 11)e\n it not tIi 
<!tourt, .o~ l)e mal? l:Itmanb Oye .. of tpe m:efhlment. 

x;nL; r~l tpe ([oure were all dear of opinion, I1Cpat rbts t8Iea of appeal, w\)l're pe 
11)e'wa fo~tp Iireras te{hm~'ntarias, is not goob, no~ to be aHow£iJ of to yim, ll;ts br~ 
tng onte (as befo~e rbe ~ourt cbCerbetl) but a fPlfrmg {9Iea, anti f9 tbe fame bJa.s 
bifaHohlel:l of bp [pe tnbole (J!;ourt; anb tberefo~e lye mule of Il)e ~ourt WeL, tbat 
tbe Sl)efenbant t1)oulO put in a better ~lea, (1~ tpat 3luiJglll'nt to be entrel) aga:nft 
Iltm upon a NIhil dicir. 

Coke & Do:ideridee. ~lrarlp til? tpz ~ppeal tpe ~~obate is tlifallowetJ, aul) fo 
remains as not p~obel). 

Sur bp Coke & Curia,)f tpis ~lea ofappeBi tl)oultl be }Jere aUobJeil of,tyts b:louUl 
be a great mlfcpief to aU QE~fcuto~s, fo~ tpen t!Jis plea miipt be mfli)e tn all <ltafes 
ngalnft cmrecuto~s b~!ngtng of Xltttons. 
~s taucying tyis matter, vlde Coke 6 p~rs, foJ. 18, & 19. in Packmans ~are 

tnbere tbebifference is put bet\neen a ~ttattont mbicy is to (ounifrmanll, 0& to re: 
tlohe fo~mer JLetters of XltlmintfiratlOn, ano an ~ppeaI, wph!) ts aUlIaps to reberfe 
it ro~m£r ~eritznce; fo~ tpe Xlpptal notp fufpenn t~e fo~m£r !ientence, but not tpe 
C!titatton. ' . 
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§inO as tombing tb!s learning of~peals, tbere tnall a famous <1t'aCl tn tbe (J!;ourt 
of C. B. about S o~ 6 J lC. a Worcelterfhire ([aufe, between Lechmere ~latnttff' Lechmere a .. 
againft C 1rr!iDefenlJUnr, in an ~ct~on of Etrefpafs, ann upon Non culp. pleanen, a gainfi Car, 
fpedal mertltct was founl), upon wytcb fpeetal ~ernitt,t\le <Jtafe \nas rbis, iLbat Bon- &:c. 
ner llms mane JBiO;op cf L'ndon t,n r~e ttmt! of Bing H • .g. anb fo \Je conttnu;'il 
untU 2 E. 6. ~t o~ about tnpt-'b thle a <itommitrton itfuei) fo;.ttY ta t\Je tlJfn Jl.o~l) 
€banccno~ anti llttwrs, to conbent 15iO;op B:mner befo&e tpem, ann tn eramine 
~im ; ani) if lbep,.fcu~l) l)im to br contumacious, ant) bloufn not i!nfwel: tbem, tbe 
~o;l1mtrnonfrs were tmpOm&fn tben to 3!mp~lton ~tm, {J& to nfp~iue btm: llClJe 
([0:': miffionerS upon t1)is bib urn 3\mp~t(on \ltm, anb afterwllrlJs ,p~(tteetJeb far= 
tbrr agi'unfi ~im to ll.cp&ttJation: Bon~er from t~t£l appealftb (anb yis appeal not 
\)ffl'r'O : ) N1t:hohs Ridley ts mal)e 18'(6)op of London, \Dbo mahes a Jl.eafe oftye 
10ark ~rlt)l~a;'1no&(jf Bli{bley, untlet w~icb ll.eafe tpe SDefenttant cil1imet'l. 

Xlft£rmc:xtis. (s.) primo Marix Ridley is lledareb to be a ill1furper~ anl) B )nner bp 
a 1il£ntet1c~ t:cl,nWbe is refto~el) agafn to fpC l51fl)op~ick of London, anl) makes Ii 
Jl.eare of tbs p,!£mffes bemtfeil unto tbe :@Iaintiff. 

mIpon h"ll)h:b fpec1al QlIertljct, tpe pointLi ftirr£i) were tper·. 
1.' ,,:~j1i)ttb£r rue mep~ibation of Bonner \nas lafuful t 0& nor! seue autyo~ftp ill? 

tbe ~(JmmilTion betng in tb'~ nishmttibe, (S.) Eo fmp?ifon o~ to bep~ttJe pim; antil 
(aa it m&~ mgetJ) tp£!? firfi imp~irolltng (If btm bal) tperebp e~ecutell ryetr autvo~ttP, 

.1lnb re-tpen .tbe tlep~iaa:tion boft'l. 
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2. ~eUlntllr, !aDmitting tpe p~ibatton botO, ipen Bonr.er nUl COntinUE!) :n;i1pop 

of LonGon : ~nn fpen Rldley was neber 'lBifi)op; f(J~ tl)at tpere (oult) nor be two 
1l5iG)ops of London, Simul & femel ; ann fo tpc teare bp phl'1 mane to rye soden: 
iJanr b:Ja~ a boiOleafe. 

3· 1lLpirblp, ~n,mWtng tpc ilDep&itJation gOOl). itpen guid operatur,bp tpe 
appeal, Q1ilJlperper It nil) not fufpenn tpe (entence of Oep~ibarton: ann if fo, tpen 
again Ridley toas no latoful 15tfi)op, anti Co tpe ieare UUnet ropicb tpc iIDe[enllant 
claimen mas boill. 
, m:.\Jrs ar:afe mas iearneblp argueb bp 4i:ommon lLampers, anb aIro bp ¢ibtIians, 

anb t\)e 3lunges tncHmn to be of opinion fo~ tpe ~latnttff. ;Sut tbe SDcfenbant 
. perceilJing tpis, p&eferrell ~ts )Sill in Chancery, anti tbere obtalnell a l3Decree agatnft 
Lechmere. 

i ' 

T ermin. Mich. I 3 J ac., Banco Regis. 

Lowes Plaintiff againft J. S. Defendant. 

Entred Trin. 13 Jac. B.' R. Rot. I 14. eX 130; 

AEH~n for I~ an ~ttion upon tpe ~arefo~ ilan'Otrtlus roo&tls; upon Non cufp. pleabeb, a 
;o~o~;. 255. mlernict roas gibenfo& tbe 19Iatnttff. 3lt was m9bel:l in ilrretf (If 3!ungment, 
2 Cr. ~99. tpat t\le mo&bs me~e not actionable, mbicy tom~ t\lefe, (~~. Lo~es lS, a armtttelJ 
J Ro. Abr. ann 3\ mm p~obe It, fo~ 31 \lRbe feen bim, anti bts pmpes ann ebti fptrHs appear 
44,45, unto me in mp Cltyamber, anb put me in fear of mp Itfe. ~nl) be falb, come, tbee 

tom ueber be at qutet till me yab~ ldUetl Yim. Sinn ye nil) beroitcp a ~piln of mine. 
!ltbat tpefe mo&l:Is art not attionable, becaufe it is not aUel1gen tpat be nin anp yurt, 

Co. 4 pa~s, ann fucp mo~l:Ig fi)aU be tahen in mitiore fer.fu, as It is Coke 4 pal:s, fO].20. in Ba~-
~~~/~a~1S1~a(e. hams ~afe; ann tDityout Japing, tbat be tin ~urr, \le is not to be puntfl)eb bp tbe 
Stat.of I Jac. ~tatute cf 1 J a c. ca p. 12. . .' 
capol2. Coke Chief J uflice. :Jro pabe michtn ~pirits, is a plain tlemonftration t\lattbe~ 

art aIallttc\les. 3lf one faitp of anotyer, tpat \le batp conference \tIit\lwtckeO ~ptrits ; 
tbefe mo&bs mill bear an !atti~n, rye fpeahing of tlJefe roO&i:lS bert is a platn l1antler, 
if t\le ~tbil comes to tpem, (J~ tpep go to tpe 3DebtI, all (£I one, if tbep (ouruIr to llo 
yarm, tpis is a fianner. ::Il3ut fo~ cne to fap, t~at rueb a one is a Bitcy in anger; 
tpere mo~tls are not actionable. 

i:be myole 4r oud agrer.b witb \lim beretn. ~nb £0 !be lllule of tpe Cltourt blas1 
Quod Judicium :inrrerur pro guerente. 

Judgm~ht Nota, 3D:.pat lifterbJarl:Js a atmlrtt of ®rro.; upon t\lts 3\utlgmtnt wns b~ougbt in 
pet CUYlam tbe Exchequer-Chamber, ann tbere bell) bp tbe 3lutlges, t~at tyefe roo&tls were not 
):d~~~~7~~a actionable; anti fo t~e fo~mer 3lutlgment fo~ tpts caufe \nas tpere reberfen. 
verfed. . 

Sneade Plaintiff againft Badley Defendant. 

Entred T rin. I 3 J ac. B. R. Rot. 8' I. 

~~i~~[eufo~n ljll an ilctlon upon tbe <!rafe fo~ mo~tJs fpohm bp tpe i!Drfentlant, tpertbp ~lan= 
words, &c. bering of tpe l0laintiffs title to certatn ll.anbs, upon Non culp. pieatletl, a berbitt 
:2 Cr. 397' \nas founb fo~ tbe JglIatnttff, anti l1amages giben. 
J Ro, r. 244· 3rt 
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3lt waS ~oben tn lIrten of :~ungmenr, tpar as tpe blQ~tlS are lato tn tPIS 4i)eclara= 
rion tbtp are not acthmable. 

3ln tbt ffi>eclaratton it IS Jain in, tbis manner, tpat tpe Wiatntiff WaS rei~etl in 
jfee,fimple bp a gooil title of tbe ~anno~ ofColenor[or, tbat pe ban a purpo[e upon 
a ~arrta!!£ to fftUe tpul on \lis ~on, anti airo to make cerrato JLeafes. 

!:.bat tbe ~£fenllant till) fpfah ann uttEr tpefe fillr~ anti malicioUS I hio&bs (5) 
~~. 511ede patt) no mo&c rhxpr o~ title to tbe Jarm o~ ~anno& of Colenorccn, 0& to 
anp part 0& parcel tpereof tben a meer firanger batp, be fi)etmng tiJat be batb tl)lS 
bp tirie of 'Oifcent from blS J.5~otber. gntl tbat bp rearon of tbefe roo&bz tbus fpollen, 
minus fnfl1ciens fuit, acco&bing to bis purpofe to fettle tpts 0& anp parr rbereof 
upon \lis ~on fo?, lis p&eferment, 01-,to make anp ieafes,· fed mbabIhs cxii1-Jt, 
unde diClt guod deceriorarus ad damnum de, &c.m:.\Jat tbffe blo&i:ls, as tbe 
ilDecIaratton lS, art not actionable, beca:ufe be bere l1)ew5 onlp a purpofe pe bail 
[0 no fo, but not an~ <f[:ontratt agree!) upon. lLthe' unto tbe ([are bztween Sell 
Bgainft Facy, Mich. 12. Jac. B. R. an .actIon upon tbe ([;ar~ fo~ llJo&ilS, tberebp bin= Sell and Fac} 
b~il1g btm in bis SJl7arrtage, anll tbis iatb mitt) a Conarus fuir, to marr~ fucb 12 one, Mich.12 Jac, 
anti re[(IIbet) not gOOb, wttbout ll).ewfng tpat tbtre \naG a fpeecb of marriagr, antl B. ft., 
ti)ere ibis p~incipal <a:are trias put bp Coke Chief 1 ufijce, tbat be ougbr t(l fi)eb:l 
ti)ere tnas a fpeec\) fo~ tbc fale ofbts Jl.antl, antl tvat (be fame b~ahe off bp reafon of 
fpe tnO&'05. . 
. Haugbcon JL1tl:ice. tlt\Je £Jc:tton \Jere \nell lietb tntt\)out anp fud) fpedal ailfgs: 
tion ; fo~ jf one bat\J a gOO(PItltlC, anb anotper tuill fiantH:r bts tirle, in fuel) a 
manner tbts will keep anti bttThlatle all mm from buprn!!J 0& from Ilea lIng tulti; bhn 
fo~ tpis ; anti tperefo&e tbougp pe botp nor la!?'-·jn fado, tlJat ~e tuas about to feU· 
tpis; pet tbefe \no~i)S are actionable, tnitbout an!? p&efent intent ij}ebJen to fell t!Jis. 
jfo~ tbcfe .Wo~tlS tlo btnoer tpe fale to be mane afterbJarl:ls bp pim. 

)Sur pere t\le ilDedaratton goes (urtper, it being t\Jeretn erp~erreb, t{mt hI? rfarOtil 
of tbefe tuo~'Os be couin not conbep anb fettle tbts on pts ;ann, anI) tbat [0 bp rearon 
of tpere tuo&l:ls tbUS fponen, multiplicirer damnificatus fuir. jfo~ t~at none bJouUl 
take leafes of biro, . 

Dodderidge J ufl:ice. 9(0 maintain ~m ~ction upon tbe Ilrafe fc~ \t'Io~tls; tpcre two' 
tpfngs are requHHe (S) damnum & injuria. 'SCbis is an.injurp offen-:lJ to bltn, to· 
fap tbat be patt> no title. m:\le tlamage tuptcb is Iai!), becaufe be mas in [peed), 
anti batl a purpofe to ronbep anI) r~ttle /part of tbis on bis !aon fo~ pts p~efermznt) 
tVts is no t1amage, fo~ norblitpftanbtng t\)efe blo~'Os, be map \.neH fittte tuis on viS 
;9on if pe tnill; fo tbat pere ts Injuria fine damno. 

ClOke J L1fhce. E:bere wtU be a bifienmce, bJperc one llotb 111lnller nub tlifabie tpe, 
perfon of anotper, as tnpere :one betng an berr, tbe otbCt faitb, tbat be is not befr, .. 
but a baffartl, an ~ction upon tbe ([;afe well iterb fo~ tuts; as it is refolbcl.'l in Nota Ie cliff:, 
A[1o Davies ([;afe, Coke 4- par~, fol. 11. in Banifters ~re tbere .cirdl to be Termio. cOR! 4 pars, 
Trinity, 25 Eliz. B. R. bere in tbis ([afe tbe ~Ianber IS to tire Jide of tbc ianil . fol.I7·1il Arm 

anI) tbts is no fianber wttb(Jut bama\!e; anll tbts cannot be tnttbout Iaptng 'tbat p~ ~:~~:rscca~~~ 
~as in contract antl rpeeep fo~ tbe fale of tvis ianO, antl tbat bp n~afon of tpEfe there. 
lno~t1S be coull) not (eU tpe ram~, . nettber is it iarb {Jere, tbat bz was In fPFCCP to 
make )La~eE, . no~ tbat b,e l)a'l:! contrattetJ fo~ tbem fo& a cermin ·fum of mone!? to be 
bp pim receibetl fo~ fbe fame;· anb fo fo& tbefe 1:le.fttts, tbefe \uo&l:1S as i\Jep are iatl) 
in :bls iJDeclaratton are not actionable. . ' . 

Dodderidge Xlgrc£O wit\) lJtm berEin; tbllt tpefe hlo&tlS are fait! to bar in tbili 
3Deciaration. 

Haughton. SLbe Ilrafz put in Anne Davyes Ilrafe. til fo~ caliing of one .\a.iluiterrr. 
9Df tbemr~ibes tbefe \n(;&ils not actionable, but 1nttb the cirmmfiancrs tber· ab!Jrb 
unto tpem rbe!! fi)aU be attlonabie; as if a fpeecb of ~arrtage \nas lari), an~ a lor;! 
of tbe fame bp rearon of tpe b:lO~'Oll; to bert IS a fianb!r of b is m:ttle • 
. ClOke Ex; Dodderidge. ilLyere \l)o~t1s yere as tyep are lntt'! a'ie not a(ti(!tlabl('~' 

ll. z .0r;l} 
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~no.ro tpe lauie of tbe '(1tourt was (ahreme Coke) t~at P~Otlitltngs to fiap till 

mabeO agatn br tbe otper fitle. 
~fte(warnS on anot\ler lIap tpis matter blas mObetl again; antl urgell fo~ tbe 

Wlatnttff, rbat t\>e iIDeclatatton \Das gootl, antl t\le wo~tls atttonable; anll a 10~ec£$ 
tl:nt deft!, Coke liber Entrees, fol~ ~s. tntreo HiHar. 3 J ac. B. R. Rot·S 19. !iirThc .. 
mas Grdham ~latntiff againft Gunney ~efennant; bp wbtcp l0~ece'llent tbts i3Deda: 
ratton roas O~a\t.ln, ant) no parttcular ~aufe tbere laitl; bere it is lai'll tpat be nio 
flanoer pis title. 

C)ke Chief Juflict'. jfo~ to call one a 9:bief, (J~ a alliJIdn regarbant, &c. iltbis is 
gooO caufe of an ~ction uport t\le ~afe; wltbout anp aberrmfnt btre in ·tbis ~are 
tpe ~laintlff being (etfeo of a S!9anno~ : anotber fattp unto pim, pou babe n~ 
rigbr unto t\Jls. 31 00 fomeropat noubt of tbere bJO~tls, tnberber attinnBble. 31 pabt 
l1eber feen an faction upon fbe cJ[:afe b~ougbt fo~ ftanoering of tpe tuit of anp JLaoo 
if no certain Drtriment be alIetlgell to rome unto ptm bp tpe fpeahing of tbf bJO~tJs; 
bere it is ret fo~t\J in tpe ill>edararton in tbis manner (S) habens p,c-pofiwm tpts ill 
not gooo, betng too barei}? aUe'llgetJ. 5:bi.s llitrerence is to be cbfrrbell., 't~at an 
~ttton upon tpe t1tan~ fo~ \no~os, \n~tcl) Do tentl to tl;t l1an'll~rtn!I of rbe perron of 
one, map be \Di!pout anp abetment; but not fo blbere tpe mo&l:Js art fo~ fianberlng 
of tbe ritle, bere it is faUl, babens propo(ltum & inr';"'1tiolem, tbis is not goon; but 
if be pa'll faitl, habens colloguium & propoG.tuID, tbi.s ba'll brrv: ,~O(jO eaufe of Znion ; 
tne· oug\Jr not to gibe too mue\J wap to Sictions upon t\Je ({: are fo~ fcar.OaiDUS too~l:Js, 
unlef£ tpat t\Je fttmner be apparent. ano fo fo~ tpigr ttme tbis <ltaufe rdiro upon a 
Curia ulterius advifare vulr, ano tnas aDjourneD .. 

Term. Parch. ~frertnarl:l.a (5) Termin. Pal':b. 1+ Jac. B. R. t\Jis ~are blas mobeb again. 
, ~ 4 Jac. B. R. Coke Chief J uftice. 3lf one ,q,oulo fap, tbat, 3[ ~abe no mle to mr ~anno~ of 

c. Stoake. 3lf tpere blo~bs 00 not pinner me tn fpe fafe of it, o~ of mahfng JLeafes 
tbereof. 31 fi)aU not babe an .actIon fo~ tbis, ano tpts is to be certaitUp e;rp~etrell in 
fpC ilDecJ aration, anb aIro tpe fame is to be p~obeD upon t~e ebitlence. 

28 H.6. (oJ.7_ 3ln 28 H.~. fol. 7. Sciens canem con[uetum ad mordendum oves; tbis fdens 
is not tra1.1erfable, but tbe fame is to be p~obeD; if be ~ang t\le ilDogge at tbe firft 
time no flttton liet\), otbertntre if be futrer biro 11iU to ure tpis. a trial mas bab 

"befo~e me tn an Slctton upon. tbe cJ[:afe fo~ bJo~lls, blbtcb were; tpe lDlainttff bt
ing in fprecb of ~arrtage, tlJe ~efentJal1t biO fap of pim, tpat be \Jab a ]3aftarlJ, anb 
tbat bp rearon of t~ere tno~tJs tbe ~arriftge b~oke off; ann fo betng bamntfieb b! 
Ibis, . be b~ougbtbis ~ctton, antlit tuas p~obeD on tbe otl)er part tbat tl)e (9arrtage 
blas b~ok.en (Iff bef(1l-~ tbe tno~l1s fpoken, anb bp reafon of tbis tpe mlfrl.li(t blas 
fount! aga~nfttbe :@iainttff'. ipere it ougbr to be qJetneb certainlp tpat ~t blas bam= 
l'Iifitil IIp naron of tbefe tno~l:l9 tbus fpohe,n; be IS to Q1eltl tl)e rp~cb an,b (ommu= 
nication \len~ tn tbis Iltafe, It fs onlp ~altJ, habens pr~pofitum & 1,'1tentlonem, to 
(Onbep unto \lis ~on tbts PiS allegatton tn tbts manner IS not materIal, tpere being 
no certaintp in tbts ; t1)ls is like unto tbe cJ[:afe pere befo~e atliubgeb of Conatus 
fuit to man}! ruep a one, t\Jts not goob, retling onlp in intention on'll norbing in 
attlotl, be mal? bere (onbel? unto ~is ~on tfbe tnl~l, notblit~ftanDing tbis bl~tcp ~at~ 
been fain, an~ ~ts~on woulD not babe refufeb tb1s. 

Dodderidge JuLlice ~green beretn, but a btffenmce tbere map be between ! 
firanger antl a ~on. fltpe otber lungES aU agrlfb berein againft tbc J.8Iaintifr. ~nn 

Judgment fo tbe ~ule of tbe (oud was, ~od querens Nil capiat per billam. 
for the De-
fendanr. 

Phelps 
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, ' , 

Phelps Plaintiff againft Wincbccmh Defendant. 

Entred Termin. Hillar. 9 Jac. B. R. • 
Rot. 2;9. 

1.11' an ~ctioit of faln~ 3!mp~fronmerit b~ougpt bp tbe ~la~nti~again~ tbe Wefe.n: An Ac\ion of 
. nant, be~ng a ~eputp=tltonfiable, fo~ Xlrrefttng anti 3lmp~'rontng of btm: blbere: ~~~~::~ri
In tpe qudhon was, . I R. r. 274. 

I. _berber a ([:onfiable map make a ~eputp fo~ to ~rreft onc, upon a artt to Mo.845.847. 
~im biretteb bp a ]ul'br:e of llleate, (rbe tltonfiable bimfelf fietng tick.) I Ro. Abr. 

2. Bntt tpea a feeonil quefifon was, ambetper fueb a ilDeputp,lll::onftable, upon 591. 
an Betton b~ougpt againfi: vim, anb fountl fo& ptm, be fuep a perron as map pleat), 
anb bp plealltng map pabe tpe benefit of fpe ~tatute of 7 J ac. C;.lP. S. to blue ilouble Stat.of 7 Jac. 
€ofts, o~ not. , " cap. $. Cofts. 

3t blas urgeb fo~ tbe ~latntiff) tbat lJe beIng a SDeputp, is no fucb perron as map 
take benefit bp tbis ~tarute. . 
~nb it was alro urgeb, tbat a QtonllabJe cannot make a ;Depurp, luitpout fpecial 

tuO~bS fo~ tbt fame-
~ntt f(J~ rbis, 10 E. 4. fol. 18. luas ettell! g 4ronfiable ougbt to be idoriel per

(bna & habilis to perfo~m bis offtce, anti bp bis EDat~ be is\to £~Ecute focb tbings 
as 1)0 belong unto $Jtm f:lp rearon of bis EDifice, a rorriore; bere f)~ ~abtng t\us 
fpedal ilIilIIarrant to bim tJirettetl, ougbt to t~ecute tpc fame ptmfelf~ 

)5p 14 H.~. fol·34· anb 31 lib. Alfirar. 3f a amrtt be otrectetl to tbe 4ro~oners, 14 H+ (.341 
!\lett being tlJ~te, t1)£1.> aU ougbt to t~ecute tbis l!WIlarrant, f'o~ tpc fam!' is to be &c. 
t1£cuttb atta~tllng to tpt nirettion. . 

Coke Cbief J uRic'!. ~s to tbis, if in 3!utJictaf matters tbere anp two (If tbei11 
map bn tbi;;; but if it be in matters ~intftertal, tbere aU afe to bo it, anb rbfs is 
fJ)e naferco. e.. _ 
~ l maG tpen tirgeb, tbat bere be coultl not make a ~eputp, tbis Barraut being 

fpectaiIp btrfcteb to tbe ([:onfiable btmfeIf bp a 3!ulltce of ~ell(e, &: 7 E. ',q. f. 14. 
dteD of' an e~eommengement, certtfietl untler t~e ~eal of fpe Ill::ommtffarp of tb~ 
]&f11)o},: gebat tbe 3!uftiee of ~eace map birttt bis Barrant to tpc fltttbtng:marr, 
(I~ to ant! otPl!f, anb no inconbenienee map tberebp tnfue. . . 

~nb as tn rbe ~ta:.ute of 7 J ac. cap. 5. 31t bms urgell, tbat tb~ ~~putP of a €on= Stat.of 7 Jac. 
ftable is not a pErron hlttbin tpe intent anti meaning of t~is ~tatute. cap. 5-

Coke. 3n bibers places tbe tltufi:om is, tbatt\Jep bo ure tn fucb 4rafes to make a 
~eput!?, as tn London; tpe Brtt la, Vicecomiti, ~e makes bts ;Deputp tbe mlnller: 
~~ . 

!at t~e nril, an ~arl ba.il tbe 3luriabittion of tbt €ountp, anti tbeir ~ommlfflon 
till'S, (S.) C)mmilllmus vobis, an!) tperefo~e be is taUellVicecomes, CommiHlmus 
vobis, cufl:odiam comitatus, ad 'loluntatem nofiram, anb tbe ~berfff comes in pis 
place, in loco vicecomicis; anb aU !9periffs babe tpetr <ltommltftons in ibis manner, 
ad voluntatem nofiram: 31ftbiS be fo, ani) tbat tn bis ~atent no mention is mane of 
ant? m>eputp bp bim to be mane; bJbat is fbe reaCon tpen rbat be ma~ eJercife tbls 
~ts place bp iIOtputp. 

3!t was tpel1 cmfwtreb, tbat b.l~at tbe annber=i~edff' oot~, be ootp t~e fame tn t\Je 
name of tpe ,igb ~~ertff. 



Whether a 
Confiable 
may make a 
Deputy. 

No Judg
ment given, 
&c. 

Part lIt 
C )ke. ~niHo it 1i)a:U be \J£re tn rbis, \It a~f, ,a~tI tPls i:lot~ well agree b.lttp aU tpe 

:!DOORS rememb&ftl; anti tve <!turtonl tmll altl tpnl aifo. . 
C'oke T ufbce. Sub VlceCOrntS IS a perron of tnpom (Iur JLaw takes notice anb 

fo t~e t!tuftom map be fo~ Cub conHabulaIlus ; all tpis ts fo nfeO in Lendon, ~rin u 
EDeputp ~10erman tpere matle. . 

Coke. $[~is tbe urn <ltafe of tb1s nature t\}at tlJas ebet qU£fiioneb. 
Doddtridge J uHice. ldDf $ificers tpere are tpefe ttno htntls, (S.) ~ lUbtcial 

}])iftrcr) anti SjJ)inifiertai; a jutltcial tlDfftcer cannot mahc a 2Deputp, becaufe ~ is 
(allel) to i)O 3lufiice; otpermtfe it is of a 8@lntfierial fJDff'iCH, tnpo map make bls 
~£pulp: :25ut pet dithnguendum ett, Xlll ia£lUrnS mal:le bp bim (Iugpt fitU to be 
mabe in tbe name of tpe p&lmtpal flDffjcer, anll not in \Jt~ own name; peretpe SDf .. 
fice of a ([;onftable is a publtdt anb (I b~rp neCEffarp $fftct, anb pcu ougbt not fo to 
firaiten pim being rick" anti fo unable to e1£cute r~e place in pelTon, as tvat ~e 
~ouU) tlot mah~ a lIDepD..p , . . 

~t tpe firfi, In !\H~ firft <!I)Qbnnment tbe <!Earl mabe PiS EDeputp, (s.) I:be ~p.eritr 
ani) \}e aifo matle J;t;.; ill)ep'ur~, (s.) t1)e unner::~perrff anb pIS l5apJrffs arranrs b.lttJJhr 
the ([ountp, callen fbe ~erjeants of t~e ~ountp, ann no warrant pee fo~ tJJem totlo 
fo, but t1)£ fame was filii fo Mne. oj! 

)Sur as to tpe ~tature of 7 J ac. cap. '), fo~ l:loubIe qtoUS, fbis f1tenbs onIp to fpC 
~onftable, anti bp tbts <!tofts are giben to pim onip. 

Coke. SLl)e QRnl)er"~beriff is neber fbJ{I~U, but tbe lptgb ~peflff, anb pe is to 
anrroer fo& aU, anI) tt fbnll be fo alfo in ~bp <!tafe of a ~onftable: Jpc (~ nor to be: 
. (onfinetl al'roaps to \Jis ~ou(e: ~o wo~ll tbere is tn tbe (['paner {o~ a EDeputp, flliller= 
man., anb fo \Jere: ~ ~ufiice of ll1eace map malie pis dlllilarrant to babE tpc part}! 
to be b~oug\Jt bzfo~e bim. 
~s to tpc ~tatute pere of 7 Jac. fo~ ~offs; bp tpis ~tt1(gte Double <lrofts are 

gluen to a IiCllnfia~le; anti a EDeputp·([;onftablp. is tt":tbin rpe intent ani) ;nttlmng 
(If it, fo~' tbat \Je IS a ~onftable pro tempore; fo it !f.ib~raf is namelllbtrein ani»: 
}Jis tmnber:~beriffi1}all \Jabe benefit of t\Jis alro. . ' 

Hallghton Juftice. 53 3lufftce of ~eace map makr bfs aralIarrant to tbe ~onnaa 
bIe to take fue\) a ont, anll to b~tng \Jim befo&£ \)imfdf, fiS it bJas refolbEt,} bp Wray 
Chief Jufl:ice in ~tr Nicholas Bacons ~are, in wbicp tl)er£ is a grEat tnconbeni:: 
ence, fo& it map be a great bJap to come unto pim; but ufuaUp t\Jeir marrant is in 
tbis manner, (S) llLo b~tng I~e partp befo~e btm, 0& befo~e fomeetper 3lutltte of t~e 
lk'eace. 

Cok~. $11)ajo~9 map make ilDeputi~s, anb' fo (If EDeans; tbis is ufual,' anb will 
l!OU rdlrafn t\Jts ~onftable bere, tpat be map net fo no, bur be aHnaps tpEb to pis 
~oufe; tbis is a berp plain anti u clear ([ale, t~at be map bJeU mahe a iDe" 
put!? 

!iUfo upon tbe ~tatute of 7 J ac. cap. 5. fD~ ~ofts: .a E\)eputp is tbe perron of tbe 
cn::onffable, anti fll wit\)tn tpe ~tatute: II ([ommttTarp ts not ro certifie but tn t~e 
name of fbe SD;tiltnarp. 

llL~e ~tatute of 35 H. 8. gibES power unto a 3jufilce in Evre to make a $)eputp . 
but notfo at tbe <\tommon JLatn; f(J~ fpe Bing cannot make us JutgTD to us anti t~ 
OUr ®epilties: 9:1)f8 ~afe \Jere now tn quefiton bcfo~e us, 1f a berp dear <!taft. 
I. m:bat a cftonftable map ,tnell mahe a E\)eputp. ~nil 2. 1lLbat tbis bt'i guerutp is 
1nit\)in tbe meaning of tpe ~tatute to babe l:louble ~ofis; tpe([afe (.f tpe mlnDer= 
$i7beriff i.'!OtP muet) i eab' anti intmce me to be of tb: S opintoH. 

9t\Je \Dbole cJrourt agrlltl'i)errin in aDptnion tn bort) ikl.ornts againfi tbr plaintiff, 
but no 3lubgment hlas Wbm, t1)e fame fo;t rl)is time being al:l;ournetl, anti tua; nrber 
mobEb again, but mnetJ (as 3! l)ear'O) bp agrremeut berwE£n tbc parties, percetbtng, 
bJpfc\lWi1!' tye ~QUrttncUnen in tyei[ opimon againfi t\le 131atntift: " 

Moor 
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Moor Plaintiff againfi Salter Defendant. 

I~ an ~ction upon tue ~afe, fo~ bibertlng ofa atmlat~r:courfe: lJLpe ~are appeareb An ACtion . 
to be tbiS, 1ltbat a arellater.courfe was grantell 10 tbe ttme of lltIng E. I. anti upon the cafe 

ufter\narll bp anotber <lI5~ant anll ~onfirmlltion, tbls toas increareD one foot mo~e; for a Watero 

afrer\narbS t\)e o~igtnal EDrell of tpis, anil of tpe increafing of it, was left in tbe co~rie'R 
~uftonp of J5u-ron S.lig, atl'O bp cafuaitp offire tbe ~eal of tbts \:nas meltel) off; in !88~' ep. , 
tbis Xlttion tbe E!>efenllant being a mrer {trauger, anl) £JD\nner of tPE JLano, pl~atle1l 
a fpertal Non en fattum. . 

m1pon tbis tbe ~ourt \nas mobetl tbat be migbt pleatl tpe <lI5eneral 3!£fue, anl) 
tben tbe 3\urp mtgbt \nell finll aU tpe Cpedal matter fo~ tpe ~ourt to ;ui)l!e 
upon. " . 

]Sut upon t\)fs ~Iea tbe Wtrl:l ts to be fl)ebJei) pere tn €ourt, anll tben it will ap~ 
pear to be no ~Etl), becaufe it wants a ~eal. 

Coke Chief Ju(Hce. utmle cannot atll pou tn tphl, fo~ if bts ~tgbt tlepent! upon 
a ~ret!, if be 10;e pis SDa>ll, bp tNs \)e lofet\) pis Ifftgpt) anti no remetlp pere fo& . 
pim. 

Curia, (abfent Dodderidge) ng,rret! tt1itb bim pereln. . 
g:fterwartlS tpe :n>ook of 43 E.,. was rememb~ftJ, being, tpat if one batp ff 

~trn, ant) tbe l'artp from wbom pe bail it takes tpe !3Dtrll from \ltm, anb pulls off' 
t~e ~tal; t\lat be map pleall tbis Ei)S'll wtt\)out fi)ebltnlJ of it, but fi)aU pleab t\lat 
piS ~llberrarp bal) t)one tbis: 3tt was urgell, tbat N e granta pas, a ~tranger map 
pleatJ, but not Non eft factum; but an QI;~ecnto2!- map pleab Non ell faetum: Xlnb 
in t\)ts p~tnctpal ~afe ;Saron Snigs affidavit was ryewcll, p~obing tpc beritp (If aU 
tbt$. 

itbe wbole ~ourt mabe anfwer, tbat tpis wouill no bJaps at aU mObe tpem. 

N0ta, ~pat afterwartls uport tbis ilctton b~(lugbt fo~ bibzrting of tbfsiilillJater:; . 
(ourf" tpe ll'laintiffclaiming rbe fame bp W~efcription; upon Non culp. pleatleO, l! 
arterbi(t \nas fount! fo~ tbe J.tllatnUft: 

3\t was mobel) in ~~reft of 3!ubament, tbat tbe 9:rfai IJtrt was not goob, tb~ 
i9~efcription fo~ fpe ~ater·courfe being laill to be tn one l.1'arill), to babe a mmIatert 
toutre to \jis Cltlofe in anotper ~adfi); anll upon Non cui p. pleabeo, t\Je venire faCias 
waS fo~ a 3!urp ofbotb tpe i0artfi)rs, wbereas tpe fame ougbt to babe been but (If one 
of t\Je lllarift)es, (5) £11)£ tpe ~a:rtijJ tn wbicb tpt lliberting is lail) to be: 3!ft~e 18~e~ 
fcrfptlon bab been tratHrfell, tbere tbe venire facias to babe been of botp Farif1)es: 
l5ut bJben \)e laps bere tpe P~ercriptlon in one pariijJ, clUb [be lliuerting tn anotber, 
anll Non culp. to tbis pleal)el), t\).fS goetb onlp to tbe place tnVere tbellib~rttng mag 
alletlgen to be, anti not unto tbe otber, anti t~erefo~e tbe venire facias ougpt to pane: 
beeti of tb1S ~arifi) onlp. 

Hill. 37 Eliz. B. R. Rot. 1004· betWe,;n B:mning anti Brag, to is lllfference tt1a~ Hill. 37 ElL:, 
pere fefoltieb; if tbe ~~ercrtPtt?n be trabtrfell, tbere tpe venire facias to be of botb g, R. &c. 
places; but tnbere Non. cu~p. t~ plealltll, {pere t\)e venire facias to be (lnIp of tpe 
place, tnbere tbe llibertrng ttt larl) to be. . ". . 

Dodderidge J uftice. m:be grountl of tbe ~ction bere is tbe W~ff:ription, an'!) 
Non+· culp. being pleabetl, tpts goetp to IlU befo~e alletlget'l, ann beutl)e ~~e" 
fcriplton ia to be p~obell, anll tberefo~e tpe venire facias ougbt to be ofbotp t\H~ 
:lParit1)es dearip, ann rye fame bttn~ fo bere, is' \nell atuattletJ. 
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Hl!.lghw,o J uHi,ce. 31n an a,lftre fo~ tlitreifing one of Ins ([:ilmmon in (,n~ place, 

anb l)e chums rprs by W~efcrlptton In anotber place, tpe Venne pere is to b~ ofbotl) 
placfS'. _ 

Docderidge ngreeb b)jtb bim berein ; anti it is clear, tbat if tbe ta~£fcriprfon 
be In llTue, as it is upon Non cu!p', pIealletl, ,fill is bere: put tn 3llfue, tbe Venire 
facias is to be of botb places; but If tpe p~rt(es be upon a fpertai 31true, tbat be bib 
nor llitlert tpe fame, anb fo are upon tbtS onlp; toucbing rue tlitlerfion, ~£rt rbe 
Venire facias is to be onlp oftbat place b)bere tpe tlttJerting is latb to bt. 

QInotbl?f <u::xceptton mas taken to tbe 3\)ecfaration, beraufe be tlorb not lap, t\Jat 
~e maS poffe(fetl of, &c. at tbe time of tb~ tlt~ertr~g. . 

D ldderidge. illlll1ben be laps tbe polTelftnrt tn lJlmfelf, fO~bttltrs pears befo~e tf)e 
2ction b~ougpt, t.t Is to be tnrenbetl tbat be was fttll fo poffeffetJ at fbe time of tbe 
tliberttng; anb tpis is plt'lll1)fo~ it is bert allebgetl tpat be blas [etfeb On tPt lJap of,&c. 
ip oLjJe fie exiftel:tc, dlVeflJf, &c. rbiB is blell anO rufftcientlp fatll. 

91:\)£ ml)ole ~ourt agrffb IDtrb btm berein, tvat rbe 3Declanltlon bere was goob, 
Judgment lIntl tbe ve~1ife ta'_Ja~ ~eU aroarOeb; anb fo b~ tbe aule of rbe <trouet, 3!ubgmtnt \we 
~iven for the eotreO fo~ tb~ Jgliatntlff. 
Plaintiff. 

Belfield Plaintiff againft Adams Defendant. 

An EjeE!ione I~ an Ejedione firma:~ a m:rfaf at tbe 15ar bp a Hertford-a1ire 3!UlP roas bab, 
~~:~a~laJ at upon a lLeaiemabe bp one Sourbcor, of a ([:cpppolb 9tenement, parcel of l~e 
I Ro. Rep. El!Dflnno~ of BLlfhy. , , 
256• In eblbence to tbe 31urp fo~ tpe ~hnnrlff~ tbe fame refld) upon thlo tbings. 
J Ro. Abr'J. mlpnn a fo~feiture of t!Je ~oppbOlO ClffnJte. 2. ORpon fbe furrenber of tvis 
5°1.2.87 I.2. <lEfiare, bp tbe acceptance of anotber <lEflate. ' 
5

06
• I. !:be matter of fo~fetture was tbis, (s.) becaurt tbat f()~ tbe fpate of tb~re 

::l~~ fha~ pears l'pe ~()p~boli1er bab not bone bis ~uit at tbe Jl..o&tls (!tourt; aIall~etbfr 'bts not 
a efo~}ei~~ree coming to tpe <troud to tlo anll perfo~m bts ~uit, hlbetper tbis t9aU be ftnp taufe 
of a Copv- to fo~feit bis tltopppolb <lEfiatf. . 
hold Efiate, 3lt was urgeb, tbat tbts OyoUlb be no fo~feiture, unlefs tbat be tlenieb to bel bis 
what nor. ~mft, anti tbat no fuc~ (ltufiom tbere blas to @atle a fo~feiture fo~ non-fe(ans of Pis 

~7Uit wtrbin tb~re pear s. 
Ha'lzbron J Llfbce. ~ou ougbt to p~obe, 'bat be bab imoblletlge giben to blm of t~e 

time tl)bm rpe ([ourt tnas to be kept; anti alro to p~otJe, tbat tbts blas ttl ~im t1 
toilful refufing bp bim to bo bis ~uit, anO fo a, fo~feitur~. " 

Dndderidge J ulhce'. .0 4ropppoliler map bJttptJ~atn blS ~Ult, ant) tbis is onlr 
finable; but bp 42 E. 3. fd. 25· jlf a (!toPPPoU.'Jfr lJo btnl?, bls ~uH, tbis is II 
fO~fefture, an~ t~en'fo~e pou are to p~obt tbat be bail warnIng of tbe <trourt, iTlll'l 
refureb to come to ilo brG ~utt. . 

Croke J ll{tice. 3lf it bat! blin beTe fattl, Renuir, Ol RecLlfavir, to bo fJis ~Htt 
tbis bat! bocn a fo&feiture; but berl' it is onlp laitl, tpat be btb wttPn~aw 1)1; 
~utt: lk'~erumptton \naS tben alirtlgell to p~ob£ tbis to be 8 fo~feirutt. beraufe 
at tbe O2Jt dI:ollrt,lJap 'be camE into tbe <trourt, anO i)iO tbru take a neto JLL'lfr, 
( s.) to btmfelf fo~ bis Ufe, after to ~ts Btf~ fo~' ~fr life, anb afctr' to ~is 
~on. 

m:be \n~o!e <rourt agrEib berein, tbat tbis w'as no fo~fetture, if POQ cannot }J~obe 
a warning bp tbe lLo~b giben to bts <ltoppboillers of tpe time of bfs ¢ourt to be pelO, 

• fo~ tbc JL,o~b map bolb ~iB ([Otfrt \tlbm be milJ. , 
Dodderidge. E:be CItoppboll'ler map be b\l1ellfng far off', anll tnitbout bearing of 

tbe <!tourt; anb bis refufing to come t~it~er to tlo bts ~uir, uniers tbis be fo, anil' 
tbe 
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tbe ram~ lJirertlp p~obetJ) tbete can be no fo~fetture: ~ere tbe 1l1itb])~a1l1tng of bi~ 
~uit i~ onlp fineable, anti no cault of fo~f£itur£. , : , 

2 • .anotbet fo~f£iture b.la~ IJcre ane~gtn, fo~ tbe cuttin~ nnli)lt Of m::r£e~: 1['0 
tllbicb \t1a~ anriueretl; tbat tbis bJas no fo~f£iture, tting ltlarrautabT e ilp tbe <a: ullom ; 
tbi~ bein~ ~opl'~boltJ of 3\nberitanc£; but otberltlife it {bonlo be of a <a:opp~boI:oet 
~~, . 

3- .a~ to tbe otbet point of fo~feitttri) (s.) tbe ~urrenl'ler : jfo; tbat tbe Cltafe 
bla9 tbi~-:- . . . 

Robert Smith, a <It:opp~bolnet in jfee~fimpI£, 2 Eliz. comet into tbe ll.o~n~ Cltourt, 
ann tber£ take~ a nem <re(fatt from tbe JiO~D of fbt£J ~opp~boln, (S.) 1lCo bimfdf 
fo~ bisHfe, after to bis ~Itfe fo~ bet Iffe,anb after to bi$ !aon fo~ lJig Ufe ; -be::: 
tl)tr t1)is art of bi9, an)) nem taltin~ in tl)i£J mannu, be a gibing up of bi~ <D;llate of 
~ll1)€titancF, o~ not. ," I, , 

, 3!t lUas urgell t1)at it fi)ouIn not Co ,be, but p~rallbenture, if be batJ oulp taken au 
<!l;(fate to {Jimf£lf fo~ bi$ life, it mtg1)t 1)abe been fo; but not lJere a~ t1)ts <a:afe i~) 
~eing a taking to btmfdf, to bi.s ~ife) antJ to t(~ ~on~ to bim ann to bil3 ~ifc fo~ 
tbl'ir libe.9, ant: after to 1)i.9 ~on; tlJi~ ilJaU be no gibing up of tiIJ lllteritantf, btit 
tlJc [amt fi)all onJp fnurc bp wap of ~urrl'ntJer., " '. 
, .¥f <il:af£ rl'memb~Cl1 in tbe C. B. 36 & 37 Eliz. entteb Hillat~ 36 Elit. Rot~ 2640. ~6 ~ 3' iUi. 

bl'tb.Jcfn Adams ann Shepherd, ltllJere Robert Smith tbc ~on daiml'n ttl' ([opp:s:boln C. B. Scc. 
Df 3R~t~itanct '; to tbi£!, tbc otber.s pItaDttJ ttc falb acceptance to tim,to tis umiff, 
linn to tbdr ~on, ann upon ttts point, a Wemurrrr hlas tttre jo1'neo, anb tl)rre 
abJungen tbis later acceptance) to be a gibing up of lJis 3illbetitancc~ 

Haugpto,n J uftjce. !ICbe ~~ant bert llla£), of (bc laebrrfion Ullto.SOuthcdt, ,1:0 babe 
anb to toln (aUb DOllJ not fap ttl' }Laun) l1ut tte 1Al'bertion 3 llllJerras tut1)l' Com-
mel1tari~s) t,n Adams ([afe, it i.9 tter£~. liro babe anll to boln tte 1J.antJ. , 

Dodderidge 1lrbe jg(l1ett'h:1U, eft terra reverftns: ,~~ to tte taking lJete bp bfm, f6~ 
tis Ufe, tlJe r£JllaintJtr ttl lJi.s _life fDl l)er hfr, tl;c nmainDettn lJi.s ~Dn fo~ tis 
~ife, tbi.s amrunt.s ilUt unto a ~ttrt£nb£r) to l\JC uft of lJimfdffo~ l.Jt~ Ufe;tlJe rr~ 
lllainllet to (1)e nIc, of t!,9 _ife fo~ tcr life, tilt nmair.tn 10 tlJe ufe of IJi.s ~(Jn rO} 
lJislifc) anb tlJtl' a~DUllt~ tut umo a ~utt(ntln) to tbi~ (flut, abmitting tteu })e 
no fo~feiturc ill tlJe <!tafe. , 

Haughton. 3f JLdTee fo) 1000 l'ear~, take~ a new }trare tut fo~ fibe prar~) tt{~ 
irs a ~tlrrenlJ£t of tis nrn JUalr.; ann to it fi aU I1c, if a <!t(Jpp~bolll£t ])0 take II 
}Leafc lJp 3lnl1entutt of tbe }Lo~l1 iJf ti}) (!topp:::toID <!l;llau, tbi~ i~ a furrentJn of tis 
<It°PPfUOlll• " 

Dodderidge. ~f a (Jt(!Pt~IJclner of 3nl;,erirau{e take£' a lltafe ill' 3lntltttture fCl 
pcar,s, bp tbis bi.9 <IC(lpp~l)(lIl1 is gone, (\111) ttl.9 is a ~urr£~tlrr of rtt 3nlJerilance~' 
but if be take a lLeafe to lJjmfeIf fo~ Hfe,tlJ£re perallb£nture It luaU be anotl)et cafe: 
~ut ~itt,out all quellion, ltlb~re be talcs it to lJimfclf,to tis tlmlif£)~nlJ ~o bi.9 e~n? 
fo~ tbctt itbcs,ti)e 3inf)eritance t~ not l)ere furrenl)~etl anb {!one,but tIJlS nlll t£mal11~ 
\n lJim, anll tlJi~ ,flJall be in !ubgmcnt of }lam but a£! a furuubet to IJi£l uft fo~ lJis 
life, afcer to l;i£l alife fo~ lJet life, anb after to l~e. ufe of bi~, ~on fo~ life;' anll it 
i£! a cleat <!tafcj ttat tl)i~ {balll1e (0)8nn 10 bl' tbi~ hlap,anll bp tbl£! (onftl'uttiOll, a~( 
map ltlellllann tog€tlJer. ,. , ' . 

Haughton fermrll fomuting to ~oulJt. (if tbis, lJjl;ttte~ ttt,\l {bouln be fs, o~ not~ 

Nota, 1[·tat tue 3:ttrp upon t~i~ lJireC'ion of tlJe <!touu) bring teanp at ttc llEar ttl 
gtbe a general tllternitt at lar~e, h1l)erfa~ tlJe t0laimitf tboll~fJt, t\)cp ttJoulo 'tal)C 
faunn tbe matter fpecll'lllp; ann fo~ tI)l£! raufe Jb£ tefatntltI (l)abing fome notice 
1l:lbicb \1)8P ti)e ]Utp tntcntl~ll to go in t tft~ Wertllrt) being caUcl.l, be became non~ ~he ~1~!Ddtljf 
[

' , . QIl-,I,l!ce , 
uttelJ. 

Rice 
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Rice Plaintiff againft Wi!eJ11an Defendant. 

~~v!~~~n of IJJ:! a~ actiou of (!to.benant, tbe (!tafe appearel1 to ile tbi~,. (s.) !Il:be JDefeUlIant 
babtng'a _atreu 1U a @adt, calletl Braddock Park, tJemtfen WarIel'l11am [cam, 

I Ro.Re~.2S9. Anglice, t be game of (!tonie~ unto tbe talaiutiff, anti tlitl <ltobenant, tlJat be QJoulb 
2 Ro. A r •. 60. £ufop tbe benefit of ti~ 11Demife; fo~ b~eacb of (!tobenant, tbe ,artion b~ou~bt, anti 

lap~ tbe' b~eacb-, in ktuing of tlJ£ <ltonie~ in tue taark, iibi dimiffo: anti aUo f01-lJi~ 
noc{uffcring of 1)im to come t1)ert, anb to kill tbe <ltonie~ to lJim tremifell, Quia 
ipfum intrare, & venare non permifit. 

Coke Chief Jufiice. 31f 31lJabe _arten in mp lI.antr, antr 31 tlemifc rop .arren 
iu fud) a place, deadp t1)e {oil tlotb par~: ]f t1)e {oil be in 1)im bp a ~~ant, o~ 
})..eafe of t1)e taatk, tbe (oUnotl) pa{~. 

Dodderidge J ufiice. a man map iJabe a aatren in anstl)er man~ l.anl1,ann tbert 
bl' tlJe <t51-ant of tbe .arren, tbe Coil trotb not pa{~. . 

Coke. Jll3p 33 H. 6. 31f one gtant~ lJt~ .anen, e~ceptitl« tbe foil, tlJe fame lIoeb 
not pa{~, anti tl)erefo~eit foUobJetiJ, !Il:1)at if it 1)atr not been acceJ.Jttn, tl)c fame 
\tIoultliJabe patTen. 

Dcdderidge. 31 cannot uabe a 'ark in anotlJer man~ }l.anl1! 31f l grant unto one 
mp S!eano~ of Dale, Manerium de Dale; Anglice, ml' <!tlore in Dale, tlJe ~no~ mall 
pa{~; fo 1)ere in tui~ <!ta{e, tbe U'arren tlotb par~; ,aUo a man) (a~ ~ere ill t1)i~ 
<!tafc) map 1)abe a Satten in ~i~ lDark; bl' bi~ tlemife of tbe Warren in ut~ 
,ark) tte foil :ootb not par~. 

Coke agreell blitb bim l)erein, becaufe be t~ bete to babe tbe }patk bimfdf,otlJer~ 
b.lm~ it blere if l)e l)atl no \0ark. 

m::be <!l:ourt aU agreetl in tl)i~~ t1)at tiJc Sarrtno'berc bcmifel1) i~ to be intentreD 
to be ·in. tbe \tIbolc ~ark, anti tbi~ to be a~ large anti b~oatl a~t1)e ¥ark, anti tlJat 

Judgment l)cre. i~ a gootl b~eacl) of <lrobenant alTtgnclI; anti fo bp t1)£ mule of tbe <ltllUfh'J.Ull~:Ii 
given for the mentl.lla~ cuttetl fo~ tlJe 101afutiff. 
Plaintiff. 

C udJingtonPlaintiff againfl: Wi/ldn 
Defendant. 

Entred Trinity r 3 Jac. B. R. 
. Rot. 683. 

2 Cro. 37'1; IJJ:! an ..attion of !1tterpaf~) f01- trtb1-ufing annb1-caking of bi~ ¢lofe) 44 Eli1. In 
1 Ro.Rep.259·· cue IDecIaration it bla~ laitl to be :Oonc, tam contra pacem Dominre Regime, quam 

, contra pacem Regis nunc, a 1Il1ettlfrt being founn fo~ t1)e plaintiff: 3t \tIas mobe11 
in ilrrell Df 3utlgment, t1)at tue WecIaration \tIa~ not goo:o, being lai11 to be nont 
contra pacem Regis nunc, 1l1bicl) cannot bc £0. 

Coke Chief J ufHce. m>ectaratiou~ are aitlen ilp no ~tatutc: :m:.l)efe .o~l1g 1)ere, 
(S.) contra pacem Domini Regis nunC, are but furpIufage; t1)e nifference in tbi~Clta{c 
\tim be t\li9, if tlJe 1lCre{paf~ be lain to be trone in tl)e time of £Jnueen Eliz. anll \tIttlJ 
a conti1)uando in tlJe time Regis nunc, t1)crt bc oug1)t to lap in bi~ ~edaration, tbe; 
fame to he 1I0ne contra .pacem of bot!), (S.) Domin~ Regime, & Regis nunc; ot1)ertuife 
it i$ dead!" lllbere tbe m::refpaf~ i~ onll' lain to be in tbe time of ~ueeu Eli-z. tbl're 
t1)~ SJ)eclaratiQu t~ onlp to be contra pacem Domina: Regina:, (& Regis nunc) tbt~ i~ 
but matter of Curplufagc) anti l'baU not bitiate tte J')eclaration. 
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~bc 111uolc \'!Court agrcen 111ftlJ ufm b.eretn, ~nn t~at tut~ 1Ua~ a p~obable e]:ccpti~ Judgment gi~ 
ott, but £uel) rurplurage~ are not mattmaI, bemg tHtJcn t ~nl:J fo bl' tut ~ule of tbt yen for the 
</tourt) 3ungment l11a~ eutren fo~ tl)e iJ;)latntiff. Plaintiff: 

Helley Pla~ntiff again!l: Bender 
Defendant. 

I~ an 9dion upqn tbc <tare fo~ rcantlalou~ 1119~lI~, upon Non culp. plealJen, a ller~ An Aaio~ _ 
nilt 1lla~ founo fo~ tuc 101aiutitI. , upon theC<l[~~ 

3lc 1Uas moben in ilrrel'f of Jungment, tunc tbe bJOtll~ lllerc 110t artionable: lIelJ/; for 'Nord~. 
(!Cafe appeareD to be tlJis. 

31t 1Uas laiD in tIJe IDeelararton, Cum quidam malefaCl:ores ignoti, lJan Jre.ionioufi!, 
mOtn tbe ~lJ££p of one Heriry Clemerls; upon communication ~all bennee" Margery 
'Hender tlJe IDefenl1ant, arill anotber, a~ touclJing tlJe iI)eeting of tl)eCe Slbeep, pra:
dIcta Margeria Hender, niD tben fpeak tbefc ftanncrott~ 1tJo~n~, (S.) 31 no kno111 1ll1)tl 
nitliI)ccr tljc Sl\JCCp,(Pra:dich Helirici Clemens innuendo) tlJe ot1.let to 111uom !be fpake; 
tuen tlcmantlell of ber llllJo tlJi~ 111a£!; unto tl)t£! fi)e anf\'tleren, tlJat it 111a~ Helly anti 
Michel tlJat tJin fi)eer tl)em (innuenQo F elonice.) . 

31t tua~Utgell, tl)at tbc[£ \Uo~n~ arc not artionabl£, fo~ tbat general 1110~n~ t1)alt 
tiot be rtl'frainetJ to particular, anti tbat tlJc Innuendo will not ~elp tbig, as appear~; _ 
Coke 4 pars, fol.! 7. J earns & Rutlechs <!tafe, & fo1. 2 o. in Barhams (!Cafe. Coke 4 pari; 

Croke] uttice. llCake aU tbe 1110~lJ~ tere toget~er, ann tlJep are £canlJal"u~) ann fol. 17· 8i:c. 
ltJdl ..artfonable. . 

Dodderidge Jufiice, ~lle faitl, '31 tlO knoW 111lJo tlin fi)ect tge ~beep, 09id inde i 
Nil. ' 

Haughtoii J ufiice. 3it i£!lllcU tete lain, tlJat certain ~alefacto~~ tan feIOnioufip 
mo~n tlJe ~lJe£p: ~ut aftcr1l1atD£! ~e conte£! too !bo~t, faping in ~t11 IDeclaration) 
tlJat t~et£ 111a~ communication bet111een tlJe SDefenl1tlnt. ann ailot~er, concerning tbi 
{beeting of t~£ Caill ~lJecll (but not concerning t~e jFelonp) anti t~ep miglJt fpeak 
of tbe fiJecting of tlJe ~~ecp, anti not of tte jFelonp; anJ:! it is not \Jere lain, tbat 
ffJt faitl, fi)t nin know 111uo nin fi)eer tlJe ~~eep jFelolliotiftp> but tlJat fi)e lifo knol:lJ 
lUbo niD fiJeer tbe ~urep gcneraUp •. 

Dodderidge. Wbi£l fpetcb ann communication, a~ it h~ berc lain, it! toud)in~ a 
general lIJeering of tte ~l)£ep, ann not of a [peciaI ann felonious !beering ; fo~ if 
0'11e ratd), tbe ~beep of fuel) a oue mere jFeIoniouftp tfJo?n; if tl)c otter faieb, ~ 
kno\ll 'WIJo lJf}) 1i)eer cbern) atttl name.£) tim, tbis i.a no fc'm])al, no~ arz tbe h10~tl£l 
artionable. 

Croke~ ]f nite complaiil.£i, faping, fWp !auecp are felonioufip f{Jo~n: ~t to 
1lllJom be complatn9,faitl.h31 kno1U 1t1bo lbo~e tl)eUh ann namf~ tim'S (s.) futl) a oue, 
i~ Rot tlJi~ (cannalottg -: deadp it is. 

Dodderidge. 2Cbe fcannall)cre grollU.') OUt otan inference, aUtl tbi9 t!t:~l)t not to' 
lle fo,to make 1l10~n~ to be attionable,but tbe \Uo~iJ~ ougl)t to 111' nirertlpfcdnll1lIolls; 
if tbe \'tIo~n~ tal) been, 31 tlo kno111 blbo tlit! it, tlJi.£i refer.a nirectlp to cue jfelon p 
llefo~e aIletlgen to be none.-

Croke. 31f one complain£!, faping, ~p ~ueep llltre jTeionioufip aolen al11ap)' 
anotbet tD 111bom be nin fpeak, faitb to 1)i'm, 31 an ow 111bo took ti)em, antl name.a 
btm, ]~ not tl)t~ ftannalou9 f . 

roJderidge. 1!ClJefc 1ll0~tl~ are not al1ionable, fo~ notl)in~ ig fall) of tve yei-
Ion)? .,. r ' 't ' I' f • r t 1· Croke. :m::l)f~ l~ a tJttert an 111fr to t ~e comll amt malle unto mm :; ann 0 in t ~e 
Pltmiptlt cafc bert, t9c ll1o~n~ art £cantJalottp, anD fo atttonable. 

~ z Dodderidge' 
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Dodderidge & Haughton, <!Clearlp tl)ep arc not .actionablc, tbep being onlp i 

TI~e I bettr h" (cannal bp an inference) ani) fo bp tue l1ulc of tbe 4lourt, rbc matter to tlap) till tbl 
~~I!~r~Da~aino tJ3laintiff mellei) tue [arne again; bJbid) ll.1a~ neber mobetl bp tim aftetlllatl.lp) petl 
this Plaintiff. (clbing tbe better opinion of tte <!rourt to be againfi tim. 

Error. 

TVitliam ,Hanmer Plaintiff, againfi Thomas Clive 
Defendant. 

Entred Termin. Mich. 12 lac. B. R. 
'Rotc. 6 12. 

• 

I~ a .tit of <i!;rroh to reber£e a 3ullgment giben againillJim, in t1)e C. B. fo~ 
Tho. Clive, in an artion of Webt fo~ 260 1. :m:be <!CaCe appeareb to be tlJi~ ; It 

h1a~ flJeilJeb, t~at in tbe firt! lIDfcIaratfon tberc, William Hanmer, Surnmonitus fuit 
ad refpondendum Thomre Clive, quod reddat ei, 2601. Hanmer aftetbJatll~ pleallS to 
tui~, anti bati) an ®mpadance grantetJ tim • .aft.erbJatD~, in anotber 1[crm, upon a 
feconll Weclaracion, Wil. Hanmer, Sumrnonitus fuit ad refpondendum Thorn. Clive, 
quod reddat ei, &c. Et le Judgment fuit done upon tbi£i reconll ~eclatation, fo~ tbe 
faill TVom. Elmes, 1U~erea~ ~i£i tttt~ name bJa)3 Thomas Glive,antl fo a \.latiauce from 
tbe firft ::t edaration. . 

Nota, ~~at tl)ere bJere tbJO Wedaration.s in tbe C. B. tbe firtl wag cntreD, 
Hillar. 10 Jac. C. B. Rot. 2636. 1lL:be feconn IDeclaration in tbc C. B. bJag cntre)), 

J. Declaration Pafch. I I Jac. C. B. Rot. 153 6• ann tbe Weclaration bete in B. R. bJa.s ellttfll) 
lin C. B .. en- Mich. 12 Jac. B. R. Rot. 612. Hutton Serjeant, 1[1)e ~utrgment 1tJa~ giben upon 
yedc H~I. ~o rl)e feCunD IDeclaratioll, a}lll aUo upcn Default. gete ®rto~ arrt~nelJ, to t('\.lcrfe 

, 2~c~6.· • or. ti)ts Jtt!l~ment lUas, fo~ t1)at t1)e [arne ~as gt\.l£n fo~ anotber pedon, antl not fo~ 
2. Declaration tI)e iBlatntiff in tl.le fuite; llCbe 3.ungmetlt upan tbe [econtl Weclata~ion, barping 
&c. from tile name, in dye firil Weclaration, fo~ tbat tbe !Blea role ougl)t to agree 

midJ tfje Wec1aratioll, botl.);in tbe matter, anll alro in tbe perron. :ll5ut bue tbe 
fame tmries in tbf perCon from tue firft Declaration, anll fo !ball it alfo bt, if it 
1Iarp in tbc mattcr. 3t muU lie agreetJ, tbat if be tab been llamtlJ rigut, in'anp 
place in dye {reOlltl Weriaratiou, tlJat tbis i~ gooIl) ann f1)alI be amenoc1il, aHo~l:Iing 
to t be flrfr IDcciaratiotl, but it is not (0 bere. llCtiz is a material (!J;rrOh ann to 
tiJ~g purport', tuere \1.Jil~ a.([afe in tufz <[ourt refoltJen :ofrertly in point) lUbkb 
llJas. 

Term. Pdfch. Termin. Parch. 37 Eliz. B. R. Rot. 85. bet1t1fen Warner anti Wincher, in tJebt 
~7 Eliz. B. R. upon a llBonb. 3\11 tbc f1rtl Wcclaration, ,l)e lIeclarclI upon a lJ5on,t1, lIatel) I. May: 
Rot 85' &c. after an ®mpar lance in anotber llCnm ; t1l tbe [£contl -Wcclatanon, ~e lIecIat£n 

upon a ))fanll, naten 2. die Maij. 3:ullgm~nt bJa~ gibcn in d)e C. B. upon tbe fecontl 
IDeclaration, upon tti~ a Erit of (!J;rro~ bJa~ bete b~otlgbt, ann alIignclI fo~ 
<!l;trD~, tuis bariancc in matttt; ann tbe 3\ungment fo~ t~i~ <.rattCe, rcfol\.lctl bere t6 
be erroniotlp) ,anti f~~ tl)i~ ®rro~ ~a~ re~er[eIl., ann fo in ti)ip <!tafe bere; 1lCbe' 
firft IDeclaratton bctng fo~ Tho. Chve agatnll WIl.Hanmer. gnll tbe (eronll !IDccItl~ 
ration bJa~ Thomas Elmes agafntl William Hanmer, anll [0 a material bariancc in 
tbe pH[on of tbe ~lainttff, tbne tbe fita Declaration, bEing tbe (bid ltcclata~ 
lion. . • 

~t bJa:~ utgell foz, tbe J'JDefennant; tl)at if tbh~ be true,tI)8t (be C£Contl Wedaration 
tlpon lt1ijicb tbe 3ttt:gm~llt lUas gibell, barie~ ~rom tbc firtl !!Declaration) pet tbi~' 
flJaU be amcn'OeiJlacco~tJtn!J to tbc firtl ~ctlarattOll,antJ Co mane to agree lllttu tt,anii' 

tbi~ 
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tbi£! i~ tbe ufual roude, an]) tbat tti~ i~ Co, 1t1tu be hlarrantelJ up terl' manl' F&e~ 
atJent~. 

Dodderidge Juftice. 31n tte C. B. t!Jere map be t\110 feteral IDcdarations, t~e 
one bp Tho. Clive, a~ainft 1-humer, anlJ tbe otiJcr bp Tho. Elmes againfr Hanmer, 
ann bere it map be fo, tbat POti babe remotH?tJ tbe 1U~0r.~ ll\£co~n. 

mut a$ to tbi~, tbe <touncil of botb pattie~ mane an(l11er, ann nin agrer,tbat tbi~ 
Was not fo; but tbat tbiS W8£l,in one anti tbe fame (uite; anll betlllern one anti d;e 
fame perfoll, anll tbe!' al[o agreen tbi~ uatiance to be Co, betWeen tbe (£contl ann tue 
ft rft lDeclaration. 
. Dodderidge, 3:f it be fO, tI)e firtl SDeclaratioll i~ tbe true IDecIaration ttete, attn 
tl)is is tigot; gnn if tbe fceonn 1lDecIaration ilo barp from ti)is, 31 babe knotun tuiS. 
to be amcnlJClJ {)ere in tbts <ll:outt,ann tbe feconn !!Declaration malic to agree \11icI) rte 
fit ft. 1ll:l;ts matter is aUo amenllable tbere in tbt: C. B. acco&lling to cue fitfr tJDecia:::: 
rattan .. 

.¥inn [0 1l1itbour anp furtber Debate at tbi~ time, hp rue lItttle of tue <!rourt, t~i.s 
\11a~ alJfournctl ober to anotlJer timc,ann in tl)e intetim,to babe fcareb mane fo~ P&c~ 
fillent~ in tbis ~afe; ann aUo tben to !Jabe one of tue i9~otbonotarfe~ of ebe fame 
~£Iurt sf C. B. to certifie tbi~ <!COUtt, of tueir «rage, in fueb <!rafes • 

.aftcr11larI.1s at anoc!Jer time, tl)i~ matter Was mOUClJ again, ann t!)m t~e <lrourc 
tuag t!lfo~mcn, tuat UPOll namillation of tbe l£\cco~n~) tbc ll~iginal lI\£eg~tJ, 1ll11~ 
tb~ougbout rtglJt, anD aIfo, tbat aU tbc Jl\eco~'O~ in tbe C. B. in tue p~oeeelJtng~ iti 
tbi» <!l:afe, are in ebcrp particular tigbt. :llCut ttc Jl\cco~n uert rctnobC]), 130tb not 
agree 1l1irb tbe otber, liut batp in tuts (S) being (Elmes) fo~ (Clive.) 
~be <lr.ourt tben anfwcre]), tbat tuep wouIn babe tbi£i feareben nut, tbf£i being ft 

great allu(e to tl)e <!l:OUtt, 3t avpearelJ upon (carel) mailC, lltl)at tlJe li\eco~tI certifietJ 
Was rigbc, but tbe eutting it bcre in tUis <!l:OUft, hla,g not rtgl)t, tl)e fame being 
[llferten, ani) mane (Elmes ) fo~ (Clive.) . 

1lCbf,g appearing to be (0. ~be <!Court 1l1a~ tberefo~e mObelJ, to l)abe tbe 3iutlQ;~ 
menl afffrmeb, bot~ tbe lAcco&lJS bel01l1 bein!! ri!!bt. . 

Doddt:ridge. lltl)t£i i» but a mircuetillg of tbe <!Clark uert, alll) fo tbe rameougi)t The Record', 
to be amenb£]). amended, and!' 

,gnll (0 tbe Iltule of tbe <!rOUtt bla~ to tabe dJe ~eco~.l) lJe~e amentlcn; anti tbfs t~~~~~nt af6 
hem!! nom~, bp tbt lItuIe of tlJc ~ourt, tte 31ullgmCnt gtben m tbe C. B. to be af~ 
firm en. 

Hall Plaintiff, againfi HenjJ11inge. 
Defendant. 

Entred Tern11n. Trin. 13 Jac. B. R. , 
Rot. 336. 

l~ an ,atHon UPOll tbe t'afe fo) a p~omire; UpOll Non a1Tumpfit plfatl€n, a [1Ct:1 An MUon .. 
Dirt \tla~ foun]) fo~ tl)e lDlaintiff. upon the ta{;c' 

Coventry jfo~ d)£ WefeflDant moUe]) tbe <!rourt in .arrrll of 3'utlgmCnt, t~at t{)e for a promifeo 
I!Drc!aratfon l:)ere i~ not gOOD, anll upon tuf~ tue <!Cafe appeareD to ill' + ![:l)1it upon 2 era. 43 2 • 

tbe Dcliterp of tltlo _fPCS of :llEarlcp, bp tl;e lDlaimifi to tl)e Wcfcntlant ( one I R9. R. 28~.
afl' of lIEadep in Worceiterlhire being fir £!nuatteHi) tlJe WcfeniJant tin tben affume 3 r 4' 

ann p,omf(e to gibe unto bim Co mucu fOl- a mTep, az anp otl)1?r flJouln gibe unto ~ ~o.Abr'463' 
bim, fo~ tbc tcl'ilJUi?, l.l.lbicb be O)oulo leU limo t~em ; 9£ rer,g fo~tb tn l)f~ Wrdara:: o. SI, 

dOll, 
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tion, tl)at {]IZ ilcIibCretl unto bim tIDO ~epes of Barley, anti aUo [ets fO~tb, tbat be 
fo In tbc oti)et twlIcpes to oebers, fop fo mucb a 8cp, anti tbat [0 tbc tl.tlo mr ercs 
br lJim foIl:!, anll tdibctetl to tbe Wefennant (tlCllUltillg I d. in a 'a1m1cp, accO~btnlJ' 
~o IJis p~omt[e, amountCi) in toto unto 171. 12 s. tbe 11lbicb (licet (:fpius requIiltu~) 
be i) a ti) not pa ill, unde &c. 3\t 1l1afl urgeD, tbat tl.Jis Wcclaration l)cre, i~ not groi\ 
fo?, tiJat lJc ougbt tbeuin to babe fi)ewcll, tbat be [Din tue otl)cr .c1'c$) to, &€. 
fo~ (0 mud),antl tlJflt ~e gabc notice of tl)t~, to tbc Wefcnllant,fo~ Uob.1 mud) a .cp, 
l)e (olt! dJe rCil, anD Co to balle rcqueilen papment tbercof, ann be ougbt aUo to l)alle 
iVcblctl, tlJc certain ttme of I)t~ rcqueft mallc, tbi~ being upon a falc matlc bp t~e 

T' 10latntiff to auotlJet. .anti to tbis purpo[e tbcre blag a <lta[e, Trin. 12 Jac. B. R: 
/~~R~:' IJ;~8. Rot. 1758. bet11leen Twift ann Homes. 1J!:l).e <ltafe 111a~ fo~ mOall, ann tbc fame 
Twill & Homes cafe in effect agreEing 111itb tuc <ll:'afc betc, anb in tbis cafc tbe .atfumptit blaS,to pap 
cafe. fo~ fo manp loans of ~loall, to tim to be tJ£lillereD;fo mu(1) to pap tim fo~ Ellerl' 

loan, a~ br tVouIn [ell tbe retitlue bp tl]e loan unto otber£;; {)e ttete QiewclJ in tbe 
IDrtlaratfon, tbat be foln tb£ refillue to otbers ttl- fo mucb a loatl, ann tbat actO~l)~ 
tng to tbat ratt') tbc .oatl bp tim tldibetell to tbe !lDcfennant,came to fo mucb, tbc 
1111)1(:\1 l)e requeUetl bim to pap, but be refufe17. Unde aerio, upDn Non affuffipfit 
}lleatlen) metnict anll 3lungmcnt tuas gibcn fo~ tbe i0Iaintiff, upon tbi~3ullgmcnt 
a U'ric of <!errol b~ou~bt in tbc Exchequer Chamber, anD tbe [arne <!etro~ tbete ar~ 
fip;nell, 89 is n01n lJerc mabcn in arreil of 3:ullgment (S) bccaufe be gabe no notice 
to tl)e EDcfenl1ant, (1)at te folb tbe rdilluc of bis ~oall fo~ fo muel) a loall, anll fo 
rcquell£n I)im to pap tbig, anll fo~ tlJis C];rro]., fo~ 111ant of notice gillen to t1)e !lDe~ 
fennant, fOl- 11l1)at be folD tbe refillue of {Jts .oall bp tbe loap. 3lullgm£ut l1la~ tc~ 
ber[en. Qlun [0 upon t1)e fame teafon bete, buaufe tbe ~laintitIin bis Deelaracion 
baib Ia(ll no notice to be giben bp tim, to tl)e IlD!?fentJant, fo]' b0111 mutb be foln bi~ 
o(1)er tr(Jlfepes of )l6arlep, bp tbc 'mep unto otters, no], pct anp time lain of tbe te::' 
queft, fo~ ti)t'fe caufes cbe Wec1aration is not gron, anb jUllgment to flap,tbere bein~ 
ltO mo~e Difference between tbig <ltafe anD tbe otber, but tbat tbere it lt1a~ fo~ .oatl, 
ann lJrre fo~ ~o~n, fo~ Wlllepes of )lEarIep. 

Haughton J utlice. ~e ougbt bere to babe giben notice of tbis to tbe IIDdennant? 
fo~ 11.lbat l)e folD his otIJer ~e!,es of ~arIcp tG ati)crs bp tlJc ~ep, t!Ji~ llci\1g a 
p~illate matter unto t1)c iJiilaimttI; ctlJermife it 11louln babe bren in <ltaCt of an arbt? 
trimettt, anll a )15onn gillen to perfo~m tbe famc, t!Jere lJe is to take notice of it, at 
tis peril, unlefs it be CpeciaIIp fperifieD, tbat notice be gib£t1 of tbc amartl to t!Je 
part p. finn [0 11ltti)out anp mo~e fain bct£in at tl)is time, bp tbe 1\ule of tbe ([;ourr, 
dJi.s ([flfe bla$ atJJournell Obet to anotl)er time, fo~ rbe otbet fioe to anew!?r t!Jefe 
£;tcl'ptions ta ken to t1)e ilJ)ecIaration. 

Term. Hil. I~ Uftnwar1l5 (S) Termin. Hillar. 13 Jac.B. R. £bc <!Eourt blas mOllelJagaill in ttt~ 
Jac. E. R. this <ltarc,£lnl:J ti}e (arne q;C£ptiOlll3 mollen again unto £I)e ilJ)eclaratlon. 
caf~ ~oved ~pon tlJ£ fo~m£r <!Cafe ciecn v£t1t1een Twift ann Homes. 
agam. Coke Chief JuHice. ll301lllball a lltaplo~ be patn upon a quantum meruit? tui~ is 

ilTuabI£, ann a ~urp i9 to finn tbi$, no notice of tuis to bc gilleu. ~ut bere in 
tbis p~tncipal <!tafe, tbe talaintitI is to gille notice to tue Wefcnllant, fOl bluat lJ£ 
foln tue retinuc of bi.s llfarlep bp t1)e ~cp; anti it i.9 not futIicient fo~ btm bere to 
tJ.emanlJ tl)£ mOt1ep,11litbout gibing firft unto lJim }larticular noticf, fo~ wbat be Coin 
tbe refinue of bis lEadep fo~ a 8ep, befo~e tbe tlemann bp tim mane of bis 
moncp, fo~ tbe t1110 ~£p.s llclibcren bp lJim to tbe Wefennaut, tbi.9 notice i~ to 
tJ~ec~llc. 

Dodderidge Juftice. mlfe balle Co far agrecn in tti~ befo~e, fo~ tbe point of notice 
to lie util gibcn to ti)c WefenDant.. Xlnn fo it 111a~ agreen in anot~er ~afe lJere 
alljtttJQ;£n; 111bere onf lltll alTume, to pap fo mud) monep upon fbc marriage, of 
fud) a 011C, ann bete alljUlJgetJ, tbat 'bcfo~e nemantJ of (be futll,l)e ougbt to ~fbC 
uotice of tl)e marrtuge. 

Coke, Xf:greetlwttl) bim, tl)f~ to be [0. 
Haughton) 
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, Haughton. 31n caCt of an 1l-thftthl1ent) no notice to be gfben~ becaufe tbat botb art 
taattu$ anb p~tute~ to it. , 

1lCbt~q"tt aU dear of opinion, t~at fD~ tbe Dmiffion in t~e Wedaration, of no:::: , 
,tice gtuen unto :tbe Wefennant, fo~ 1t1bat be folb tbe retinue of bi~ llBarIep a ~ttP; Judgment fr 
,tbe IDeclatation fo~ tbi~ cau{e t.s not gOob, anb tberef~~£ tlJ£ 11\«1£ oftbe (tourt hla.s, r~e Dtfend3:l[ ) 
quod querens nil capiat per billam. 8cc. 

The KIN G againil Law. 

B' ~ :Jnfomtatio~ ag~intl. btrit, upo~ tbe ~tatut£ of 2 3 Eli~. cap. J. fo~. tbe lr\e~ I Ro,Rep.2 5'~; 
, cufaucp of bt~ ~lfe) m not comnig to <lI:burcb, bp mbtclJ, to fOlfett 201. a Informarion . 
montb; tbe 3lnfo~mation againft ~im hta~ fo~ 240 1. 1Ubicb ~e 1Ua~ to fo~fett fo~ upon th~ Srio 
d)C ll\ccufancp of ~i~ .(fe,bp abfenting of bct Cdf from <lI:butc~ ,fo~ fo long ~~e 0 23 Eto 

time; upon tbi~ 3lnfo~matiort) anb a 1lCrtal tbereon batJ, 3lt ma.s founn fo~ tbe • 
~~~ . , 

Ri,hardCoil Serjeant. jFo~ tbe Wefennant mouen tbe <ltourt. in artell of 3!ttbgmcnt; 
fn~ tbat, a~ lye nfg£tI, tlJi~ J~tatute botb UOl e,:tenn unto tbe t\;}u~bantl, to fubjett 
lJim to d)e penaItp of tbe fain,att, fo~ tbe laccu[ancp of bt~ .ife, be btm[elf being 
'confo)ma,b!e; anb tuat tbi~ 1l)ouln be like unto Worto~ HuJIeys <!tare, Coke 9 pars,' ,',' ,", 
fo1.7t,77' .upon d)e ~tatuteof Wefiminfier 1. cap. 39. tbat a fcme ([ob&rt fiJoultJ f.~K!e ~r~s~. 
·not l1eblttlJtn uf1at .art, fo~ to make tbc 'l!Ju£lbann cbatgcable~, ' , 

Haughton J utlite. l1tbi~ wbiclJ i~ nom moben in arreft of lUtlgmcllt, i~ not tuo~::::' ,', " 
,t~!' of a.np l.1ifputation, tbt£l'being refoI\)Cb,Cake II pars, fo1.5 6.57. in Dr. Falters fok6e H'lar~~ 
~a[e, fot 61, & 62. tbat a feme ([obcrt i~ blitlJin tlJe ~tatutc£I of I Eliz. 2 • cap. 2. . 5 ,57) c. 
fOl tbe fo~feitltte of tlJe I s. anti of 23 Eliz. cap. I. fo~ tlJe 20 1. fo~feiture .fo~ Cberp 
montbs abfeuce. ,', ' " 

Dodderidge Jufiice. 31u tlJe argument oftID~. Fofiers <!Caft, apt l'Iccafiou 111a~ 
flJeu ~t1l£UUnto u9,td taue a ttbi£waull a niligent coullncration oIal! tiJe ~tatute~ 
manc concerning tltecufant.9; aul.1 tlJi~ 1t1bfclJ i9 nom moUC)) in artetl of 3!ullgment.i 
i9 cleatlp flgfltnll tlJc IDefcnnant; anti [0 1ue aU bi)) rcfolbe it tn tlJc 9:rrsument of 
'm--ol1DfFofi~rs ([afe, t~at tbc t\;}u£lbailtJ llla~ liable unto t1)e penaltp of 23 Eliz. 
cap. I. fo~ tbe ]Recilfaucp of .bi~ Wife, notb.1ftbllantJin~ tbat be lJimfclf be no 
~ecuranc. , 

.finn fo fip tlJc 111~oIe ([ourt, tbf£l (!e,:crptfon 1ua~ ))ifaUo1tlcn, anti a furt~£r tlap 
tben giben bp tve (touet to fbe\tt better' matter) otbet1Ui£e ,lutlgment to be gibcu fo~ 
tbe llling. , 

'ilt 1.tlbicb dme Finch Serjeant 1l1obetJ anotl)tt matter· ill 5:lruft of 3lullg~ 
1ttrnt, upon· tbe ~tatutt of 23 Eliz. capd. tbat tl)e pilrtp vug;bt to be conbittc%'i 
hrlo~e. " ' , ' 

1!r:lJi.9' 11.1ag aIfo rtfolbrlJ agatitft tim itt '!)J.,Fofters ([afr. 
!!Cue l.tJiJolc <ltQutt now deat (If opinion, tbat l)e oug~t t~o ue .conbirt€tl fu dJ£ famt 

'~Uit. ' , 
: illl0d)cr matter mas tuen 111' tim tltObfb in iltrfft ~f g,tlbgml311t" t~at in t~is, 
'(!tafe, ,tlJfg l:t'a'~ fo~ ttc lItecufancp of l;i~ 'ilLmtfr, anti tlJerd1)~c 'i)£ i£l not Hable ~O' t~t 
pcnaltp in -ebc 23 Eliz. fll~' if a fcmc <!COben bo tt'lmrnlt a . Jittet, tbe~tl£ilJann !l;aH not 
b,e liable fo~ tbig; betl~ tlJC ~tt£lbann is l)ot mane a part)! bp .23' Ehz. ,ann tb£refo~€ 
be flJaU not pap tbe penaJtp, bp tlJc~J:a~ute Qf23 Ellz. inflictetr: llfut LtJe '~tatutt , 
of 35 Eliz. cap. 2. gtbc~an il~ionof EDebt fo~ t~e penaltp, nUn ttt» b~tngs tlJe Scat; 3', Et1i'; 
~U!3banil in; anl) fo'fo~naUn~pu~ ltla~tI~'rl'&ktn 1.11' a feme <lrobert) ttel$u$lnmn c~p. 2, 

'fI)aU an£1ucr. : ,', 
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Wut t~f~ 1l1a~ all ober;<>tulen bp tbe <t:ourt, foi tlJat UpOll rolemn ilrgument bp ~ 

Mich. 12 Jac. ttJ£ ~ungc~, TerOlill, Mich. 12 Jac. B. R. in an 31nfo~mation bp William Shoyl, agait 
E. R. Bec. Worto~ Foner~ cntren on tbe- <t:robln fine; in tb£ fame Mich. Term. u Jac. It in 

abjUngen againft IDorto~ FoHer : 31n tnbicb <!tafe, tb£ ilrgument~ of all tbe lung 
3 bnbc at large) but ba\1£ not·tepo~ten tbi~ Cltafe, t1)e fame bEing alreabp tepo~u 
as befo~e. 

J d d ~nn fo tbe lItuI£ of tbe <!route bJa~, ~od judicium intretur pro Domino Rege 
EUx!~~~~ a~r coram Domino Rege; anti aUo bp t1)e ~ule of t1)e ([;ourt, t~eCUttoll bla$) t~ 1 
tbe King. a1llarDen fOl tte 'IRing. 

The IZing againft Za/zar, and others, 
Defendants. 

Entred Termin. Pafch. 13 jac B. R. Rot. 21. 

on the Crown-fide. 

~.~4rt l",pt- I~ a Qure Impedit b~ougbt againlt John ~ill1op of Norwich, thomas Cole, all 
It, Bec. Robert Sakar, IDefentJant~. , . 

2 Cro. 38S. ~lJe IDedaratton grounnen upon t1)e ~tatute of 31 Eliz. cap. 6. of ~itl1nnp 
H~b. ? s· tbrrfin iJ5 fet fo~t1) a 5a)imol1iacal agreement, bnblerrt Thomas Cole anb ~i~ mutl 
: R~~!rr·23~. dUb Robert Zakar, 1llbo bJa~ to b£ p~efentell upon tbi~ agreement, ttat p~d£ntl 
346• 3~9.'33 . after bi9 ~~£fcntm£nt, be i"bouln maRe a lLeafe of part to Cole, tbe jfatber, anti I 

otber part, a lieafe to Cole tlJe ~on, ann al(o to pap 60 1. to Cole tbe ~on~ 
It is furtber frt fo~tb, tbat upon tbiJ5, Zakar 1lla~ p~denteb untO tb~ 1!llicatitl~ 

lIf tbe Cltburcb of Havcriug~ be manetbe ILeaC£ acco,~ninglp to Co)e tbe ~atbel 
anti afecr to Cole ttc ~on, anti alfo palb tl)e faio 60 1. l[:bat bp rrafcm of tbls !&p 
moniacal ,agreement, tlJe ([bureb ilecameboitJ, ann [0 it b£longeb to ,1)£ Biil~ t 
p~efent; nnn not fo~ fuffertn~ ot tim to p~dcnt Uuto tbiS) mt,arin~e, tlJ£~aIe ill 
pedit b~ougbt. 

Qino t1;Cl.tl~ funber, 1tbat Thomas Cole tbe jfatbet, nib enfeoff Thomas Cole ~lJ 
~~n of tlJe q9ano~ of Bavering, to 1llbicb tbi~ ilbbo1llfon of tte ~tcariDge nill appn 
tam, an]) tbat be p~ef£nun Zakar. 
, 1lr:l)c IDcdaration fcts fo~tl) tlJ£ ~tatut£ of 3 ( Eliz. cap. 6. fo~ ~imonp: l[: 
hllJicb fncb iE'~efentation, 9nmiffion, lntlttution, ann £(nDuction, iboulo be utter!: 
twit!, fruftrate, anb of 110 dfHt in }LalU; ano tbat it ilJouin be lablful fo~ t1)£ SOU££l1 
ber l);}eir~ anll ~uccdro~l', to p~efe11t to t11£ fame 115ellefice fOl tbi~ time onlp; ani 
tbat eberp perfOll 1l1bo mall ~il1e o~ taRe contrarp to t1)e ~tatute, t1Jall fo~f£fl 
Double tlJe bailIe of one pear~ p~ofit of fucb llEenefice ; anti t1)at (1)e .petfon fo CO~I 
fuptIp taking, Dl- p~nrurtng, &c. fuel) llf cneficc, t1)all be upon t1)is, anti fOl £b~l 
aftcr, atljutl~cll a oifablcn perfon in jiabJ, to babe ann enJop tbc fame llEene. 
fi~ -

31t i~ aIfo fet fo~tb, 1!Cbat tte 'tilticaritJ«e cf Havering, i~, anti batb, Curarn ani· 
marum; tuete iS5 aUo (et fo~tb tbe lLeafe malle to Coletl)e jFatlJtt of rome tbing$: 
anti to Cole tbe ~on of otlJers, anti tbe papment of tbe 60 1. to Cole (1)e ~on; ant 
tl)at upon tbi~, tbe )1\i11£ ball ~Q)tJ title to p~ef£m, &c. ann fo~ t~£tJillutlJance tb« 

. Qlare Impedit b~ou~lJt. 
as to tbi£), tbe ll!5ifbop be pleab~, tbat be claims notbtn~ but a11 .®~lIinarp. .an~ 

(0 31ubgmrnt giben againll1)tm fo~ tl)e J1lin~+ 
Tho. Cole pltab£i, Non diHurbavit, ann fo at itrue upon tbi~. 
Zakar, be plcan~, m:.lJat lon~ t~me befo~e.' John Smith batl anl' ll.Jin~ in tbe fai~ 

S!Sano~ of Havering, gnue£1l EI17.. lUa~ fn?ctJ of lbe l\eLto~p of Havering tmp~o~ 
P6iatf: 
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p~iate £'0 mlJtelJ tl)i~ iltlbob.lfolt of tbe tI1licaringe tlill appertain; anti tlJi~ lJeiu~ 
bt'Jitl, John Smith, Ufurpando, nitl p~er£nt ttnto tt, anti tbnt after tbfs manner, to 
~1)iclJ tl)is t!lHearinge fuppofell to be appenDant, tlit! tJefcenl1 anti (orne unto George 
Smith, 1lll)0 tlit! of tbt~ manner cnfcoffe Tho. Cole t1)c j7atuer, lUI)o of tbi~ cnfcoll£o 
Thomas Cole tbe ~on) antllliell~ g;1)at Th/). Cole tncCcl1tl?]) Robert Sakar, bOl;a 
fide, ufurpando, upun t1)e ntllg) to 1lll)om t1)i~ nefectUlcl) from ~tt('m Eliz. 
mbo Jl1a~ allwtttell anll inftituUb, .ann ttcn ~1)e :minI!, ad Eccleil;'HYl vacantem) 
nitl p~eCent t1)e Came Sakai:, .anti takes a lICrat1crfc) abfque hoc, dJi1t ttl£! bin flppcr~ 
tain unto tbe 1Rcrto~p. .anti upon tl)i~ tte J.lling~ atto~ncp (lB'cneral neil1urrelJ in 
li~ . ' 

Thomas Crew. !t{)at lUllgment ougl)t to be gibm fo~ tbe t~ing. 
1[be fitrt poim 1)ere cOllul1crable i~) 1ubcre tl)e llltng batl) groUlltle'O l;;i.13 ~ar.; Points, 

Impedit) anti ttctcbp tntitleD bimfdf upon d)e ~tatute of 3 I Eliz. cap. 6. fo~ Si- J. 

mony; tbi9 tg, ttc moG matcrial tbtng to 1)nt;e been trabctfe!l, to :t.Ubicf) tbt'tc is 
\Jere no anC1l1er at all gillm, anll fo in tbi.s be bad) fa tieD. 

2 I E. 4. fo1. I. m::IJat (be caure of 2iction til tral.1erfable. :2 r E. foi. r 0 

XlUo 1l1bctc tlUo matttr9 are allctlgen fo~ tbe ~ing)tlJel'c tue me(f material ouglJt 10 H. 7· foI.27., 
i~ be tral.1crfcn. ~ftb t big .a~rre~). 10 H. 7. f01.2 7. bp Keb~e, 20 ,E. 4:' fo!' 14. 9 E..f. 20 :~. 4' f. J~, 
fbI. 39. bp Danby, aU agree ttl tbt~, tbat tbe mort mautlal tl)tug lS al1t1ap~ to be 9, 
trabtrfcll; ann fo i~ 22 H.6.fol.2S· in Denhams <!Cafe, 1tJlJcre tbe oatrain ~~er£nt~ 
1lt£1lt 1lla~ trabcrfabie ; ~crcin tbi~ <!Cafe tbe appenllancp t£l \lot trauerfable,but tte 
Simony, a9 tbe metft materal tbtng) ann (0 i9 Coke 5. pars, 98. in tbe <!Counter~ of 
Northumberlands ([:afe. . 

2 • .m::bc (cconll point. 81)ttl)tt bert be not a. fufficicllt ddt n~t fo~tl) fo~ ti)C ~, 
lling bp tbe Simony. llClJc W£fCnlltlnt uere batb fi;CIDCll anotl)cr title fo~ bim ; fo~ 
be 1)atl} fi)cwcil tlJat m. Eliz. 1ll1l~ (citrtl of tbe JAcrto~p of Havering, ann tuat Smith 
tlil! 19~erent bp uftttpation upon tbe gnuren, anb rets fo~tb a tJefeent unto Cole, tbat 
aftet tl)e tleatl) of Fairec1oth, tlJ£ 3lncumbcllt of Smith, Coke p~eCent£ll Sakar, u[ur~ 
pando UpOll tte Jain~; fo tete be batl) mabe a plenattp agaillff tI)e illitlg bp UCtlr~ 
pation; but pet tbe Jliin~ mal' l)a\le a Qlare lmpedit, a~ app£ar~ in Greens <itafc, 
C~ke 6. p.ars, f~l. 2~. ~ll tl;e lll3at be ibc1tlS1) tbat Smith .bil) ttfurp upon tmu~ll col(t 9 pa;s» 
Elrz. (b£tn~ (Ct}£lllU ,ure Coron;e of t!)e ~£rto~p) ann tall p~£fent Faircloth, ani) fol. 29' in 
after ma])e a jF£offment in jfre of tbe ~ano~ unto Cole. 3lt appeatetiJ bp 12 H. 7. Greens Cafe •. 

fbI. I~. Fi~z. Nat. Ere. fol.2~. anll 9 H: 7. fo1. 9. b~ 2tbat wb£~e a.1![ftte appears fo~ I 2 H~' :'r. f. : 20 

tb~ .:»Em!?) 1ll a Q.lare h~ped1t, a ftnt to tbe 116tfi)Op q,aU tucte be ~rantcn fo~ tbe ~ Fit~. N~tj 
}!ltng. . Bre. f. 28. 

3. 11Cbt tbirll point ? .£Dnd~ ll~er£ntftJ bp Simony, t1;£ fame perron aft€r1l1atll~ . 
obtain~ a ~~efentation from tbe Jl\tng,tbi~ i$ not ~OOll, ft)~ tbut be is now a nifalJlCi) 
perron to tak~ tlJt~ llBcncficc, be batb a lLep~oftc upon (Jim, bp tbe ~tatUte of 
3 I Eliz. cap. 6. Uhf unto t1)at of Gebazi. . 

Coke Chief Juftice. jf2oth1it~tlanllillg tte j!{ing Catd) fo, t~nt t~c fain 3:ntuml1tttt 
{fJaU 11iU continue, pet tlJc ~tn~ lVall l)abe tl;e UfIt l?&dcntation. , 

I. Xl11 to tbe ftrff ~t'linr, it mag urgtll fo~ d)e ~ef£nbant)tbat tlJe apPclltanr:p, aUli 
Dot tbe Simony, i~ bere to be traberfeo. 31t mull be agrrell, (bat ti)C enttCe of .artioll 
. ougbt allllap~ to be tttlbcrfcll, i)ete in tbe WfClaratton i~ ret fo~tb tbe femn anii 
P6eCcmatfolt of John Smith, tbe appcnll~ncp anll t~e Simony. 

_bert tlJC ~Iai1ltiff ant! tbe WdfntJant bo agrre in tbe perron l'&cfrrttrb, ilp 
l11l)ie\l d)e ~Iatntiff make~ title to. btmfclf bp nl'pcntlnncp; bete ti)i£) oUQ;bt to be 
tral.1erfclJ. Wut if tbel' no barp in tlJC perfott p~£rellte1),antl in tI)£ ~~€fcntmct1t}tbcre 
£1)c appcntJancp is not to be tral.lerfetl ; ~ere tucp agtre in tue perrOlt p~CfrmflJ) aun 
tbe apycnnaltCp t~ t~)e ~tn~~ E~tle,. 17 E. 3· fo1. 10. I I. tt)C j;in~ ~JinQ;g a Qnre 17 E~l foI fry. 

lmpedlt,tUcr£ t1)e mIc of tbe JSmg 111 VI' tlJe iJ3~frentmE'm, anti £1)t9 lZ trabtrfaiJe. II. 
~ut lJet£ tte appcnlnmep t~ tte J1\in~~ tit It'. 1lCbe 'lain~ i~ not tete intlttllen ll!' tlJe ' 

~ ~Ulli:'\~ 



2. 
Coke 6 pars, 
foL 48, BoJ
wen; Cafe. 
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~tilttHe of 3 I Eliz. becaufe tl)ere i~ an inberftanc£ in d)e Ilting) but bp ,tbe S;tatute 
Df 3 I EliI. tte jjting ip intitlen onl1' fo~ one turn. ~t i~ put fo~ a Jaule in Greens 
([;11(£ befo&£ rememb~eb, ttat if one p&efcmg Sirnoniaceto a ~burcb oftbe l!1ipgg, 
ann rue Jl~in\! aftrr1UartJ,S p~efCnt9) jure Sirnoniaci, tbl~ 19 a l1OitllB~£relltment) 11£,:1 
cauf£ be batl) mifraI{rll bis 1rCitlc) vut be oU\J~t ~o J:l~~rent jure Patronatus~ not 
ratione Simoniacc Pra:[entatus) tbe }p&ctentment is to be ttaberrctJ, bJbere tbe fame 
is DenieD. . 

2 • .as. to tl)e fcconn }potnt, being tombing tbe fuperill11itutlon, tl)it~s n~t mate~ 
ria I. Coke 6 pars, foJ. 48. in Bofwells ([afe) if one ufurp upon tbe Jaing, bp tbis be 
gain£! a ~~efentation upon tue llltu\!, but no lDatronage. ~e is not to be remobe'll 
bp .action, but bp a Q9are Impedit, fl.s appearctl) bp 9 E. 3. fo!' 20. new p~int) ann 
fol. 660. 010 p~int. ~f t~e illtng tlO rattfie tl)e pofferrton of ti)e jincumbent, ita quod 
in nuHo gravttur, tbii) is no1ll as a ne1ll1~~erel1tment. _ . 

3 • .as to tbe tbiro ~oint, (S) tte tJifabiHtp of tl)e perron lJp tbe ~tatute of 
3 I EliI. 4. matter~ are to be obferbcn upon t\ii£! ~tritnte. (S) 

,Four things in I. :m:iJe ~~efentatton to be boio. 
the Stat. of l. ,I Eli". 2. m:l)c 'lliing to tabe hA~ ~6efentmeilt. , 

3 • .a: jfine tG be infpofcl) up 1llap of fo~feirure ; ann 
4. ~l)e panp p~£fcutCD, to be utterIp llifabletJ. . . . . ,'. 
~t lltuif ile a~treil, to be a tlt£abilitp a£l to tte l1artp, but bll)etbcr b£ fi)aIl bt trifo# 

allIeD as to tile iiiin\! ttmfflf, tbis is a i90int i)ete [onfil1erable; as to t1)i£l it is to 
be coUliDCrelJ, 1lll)etter tlJe iJ1illg map 110t enable tim to take tbil; llEenefice ~ ~p 

Stat. of '3 tue ~tatUtC of 13 EliI. cap. 12. a F~rr(nttl1£llt of an 3lnfant to a ~enefice is \1oi;o. 
Eiiz. cap. 12. !t ut if tye '1Mug mill tlifpence lllitl) tbi~) it i9 gooD; if tbe lliing map no t1)I.9, tbe 

<!Court to jliD\!e of tl)is, no aUti)o6itp btin~ in it. 
:2 7 1'1. fa). 26. 
Tatams Cafe, 
30 E. 3· f. 9. 

.as to a ([olltraa maDe tuitb a feme Covert, tbiS i$ gOOb bp 27 H.8. fol.26. in 
Tatarns <.tafc, ann,tt ftJall be fain to be tbe <.tontract of tbr ~u.Bbanb, 30 E.3. fol0 9. 
a fale bp a feme Covert i~ gootJ, anti be !ball Declare tbat be uimfeIf folll tbi$o 

xls to t~e SDeclaration, 3lt bla.£! Ufl!l?b ti)at tl)f~ i~ not gOOtl.' jF06 tbat no O!:J;tre 
Impedit i}3 to be b~ouQ;IJt, iJUt a ~6e(entatton Otlp;t)t to be aUetll!eD. 'ere it i~) be~ 
caufe be tlitl not Cuffer tim to ~~efent Eccldia: de Havering . 
. ~uereas it OtlQ;bt to babe l.J~n ad eandem vicariam, fo~ ~ere i~ botb Ecdefia & 

VlCana. 
Doderidge J ufiice IlemantJetJ, Quid if tl)£ 19arfonage be p~efelltavleo 
Coke Chief Jullice. Omnis vicaria eft Eccldia, tbi~ i.£j clear, ann aIro verba generalia, 

generaliter funt intelligenda. 
Stat 31 E'i". ils to tlJI? ~tatute '(Jere of 3 I EliI. cap. 6. SOnr @~I?fents hp ufurpation upon 

tUI? lliillg, be }¥l~efC1lt9 tim 3!!atn, ttis i~ bait! if be DO 110t rHite ttis,ann to babe 
lJim firtt to be t£mobci); 8.9 it 1l1a.B l)elD in Dallingtons <.tafe. 1D;ue jjtin~ batt) a 

D.:!/ingtons 1JLcllant fo~ pear£l, if be mahc~ it IraCe fo~ Hfr, tbi.£! t.B 110fb if be tlo not recite tbe 
ca~e. Ifafe fo~ pear.£!. 3f one }J)~cfe"t'£! upon tbe jjtin\!, tbt.£! i0~efentre ougi)t to be te::: 

~~~~ :c~~;L moben. 3:n tbe ~ffi)op. of Winchefiers <.taff, 2 p~rs, fol. 43. ~f tbe rigUt of an abbot 
Care. comf.£! to tbe Jalt1\!, ttlll Q1aU llBt l1afs out of lJtm, unlee.£! It paCs bp fpecial hl06bg) 

anti not bp a llteleaft\ an anbObJfon !ball not be D~abJn out £If tbe Jlltng, anti tbi~ 
was Salts ([aff. 

,as (0 tbe matter l)ere o~ Simony, i~ tbcre be frautl tn tbe lncumbtnt)o~ if mon!, 
be gtben fo~ tbe ~6e££\ltatton, tl)ougl) tt be unknobln to ttc ~ncumbent, to t1)l$ let 
tbe }antron look. :m:be jncumtem fi.Jall be t£mobClJ. a.£! to tbe :otfabilttp of tbe 
}Jerfon. 

31t hla11 tbe ~ar£ concerning tbe <.tofferers place )an oln 3utJge ban tlJis place bert:$ 
tofo~e, betn~ a place of betp great confi~ence) 40000 I. per annum patTrtfJ tb~ougb 
lJi~ ban))~. ):!Dne lIin Iatelp contract blttl}, &,. anb fOj to ba\1e tbt~ .tIDfftce. ann 

it 
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It tua£) quellionelJ, 1.Uteti)er tlJi~ tua$tuitbiu tbe ~tatute of 5 E.6. capite I 6. fo~ llUp~ Stat. of 5 E r:, 
ing of ®fftce£). . ". ' . . cap. 16. 

~nll it bla~ ~ir Arthur Ingrams ([afe. 'lit blbicb <tafe tbe jUbgc£) Were all b£.:: Sir .Arthur In· 

manl1ell tbeft opinion,s (notmiti)llanlling bi,s. _ife tiJerc paib tlJe mO,np,) tbi9 ~ta:l' grams Caf,:, 
tute deatlp botb tJifal1le fud) a perron fo~ etler to batle tbe fain f1Dffice,fo~ tbe 1llbicb 
1)e ban (0 cQntraaen •. ~o tl)at 8£) to ti)e <totTerer~ place, me aI~ bin J.i\ef9Itle tbat 
~it Arthur Ingram bJa£) bp tlJe ~tatute tJifableb fo~ etler to be maD.e <n.;oflerer,bfC8ure 
be ltlOultJ balle bouQ;lJt tbt~ place, ann 1t.le nUn refolbelY, 1lI:bat tve )luug 1tJa,s bonnn 
lJl' tbt~ atatute.' . ' ' 

Dodderidge J unicef l!l:l)ere iti Simoniacus, & Simoniace ,promotl1s, a~ inHitutus.,. 8S Parch. 9 Jac. 
bJa~ lRefolbellin Ca]verts <!tare) Termino Pafch.9 Jac. in Scaccario, a gooll ~are 8,£1 ~alverts Cafe, 
ioucbing tbi1~ matttr., "In ScaCcmo, 

, . ,m:l)e muoic ([:ourt agreen d~arIp hi tbi~, 1tlftbout anp furtbtt .argument, tlynt 
tlJi~ l0etfon lJ£re p~£fent£ll bp Simony; tbe ~~erfntation i£) menlp lJOill, anll tba~ 
tbC partp fo p~£fentetJ) i5 uttctlp lIifablen fa~ Cbet, bl' tbe .~Jatttte of 3 I Eliz. cap.6. 
to, t~k~ tbe fame ~eUffic£, to tbc 11llJicb be 1lla~ tbu,s p}ffctltcn b)? Simony, anti tbut 
i)e t~ incapable to babe anotbcr ~~efentation to tbe fame llEencfic~; ann tberefo~~ 
~be Jaule ~f t~e ([:outt.tua~, QQod judicium intretur pro'Domino Rege, unlet)3 eauCe be Judgf!1enc f~r 
tbe11letJ bp a ttme gillen. , ' th~ KI~g, NI Ii 
, llftet1t.larns tbis <!tafe 11la~ mOlletl again, anb George Croke moben tbc <ltourt t~ ~::{:u~~ con

{tap lun«ment. ltCbat tbe DDemurrer mtg~t be 1Uaillen, anb to go to trtal upon tbe 
Simony. , ' 

1!r;be 1tl1)ole ~ou~ IleniclI tbiti.. . , 
11Cben bc mabCil c]:ccptions to tbe ~e,o~il to aap 3iubgmellt. I. 11rijat tbrre 

is a miftaking in tbc reciting of tbe ~tatitte (a~ Regardo fo~ Rewardo,). ttt~ 
not goon) tgis i's 1t.lart8utl'n bp tte lLo~n Cromwells' <!tafe) Coke 2 pars, fol. 69. COtt 2 pars, 
fOucbing recitals anti mifredtal~, anll foa. t~i13 eaufe) ttc £Declaration is not goo'O) f.69· the Lord 
$lI:be tidt ([:Iaufc of tbe ~tatute b£ing, ]f aup one fo~ anp Cum of monl' o~ re~ cromwetls cafe. 
lbarD. ' 

Coke Chief J uftice, cum omnibus Iegardis; ttl£l is tI)C common fo~m in aIll!Ja~ 
tent£l) if it ball not been in a general ~tatute~ tbi!3 is but onlp matter of fo~m, 
Regardes is an DIn jFrencb mO~b: ~ Crornwells ([afe tbere it is Nuntijs fo~ Mtnda-
tijs. lrCbefe £]:ceptiof!'s takcn ~re but min uta: decima:, bp 5 R. 2. :!:itIe C!!are Irnpedit, 5 R. 2. tiro 
~ t!l1icaringe map wen be appcnnam unto a ~ano&. . !l.:!lf.rf ImpccU. 

1l1:be <ll:ourt mas tten maben fo~ tlap of ®~fCtltion tin tte nett 1term. 
1l1:be ([:Du~t l1rnicn tbis, anb fo tbe Jattle of tue ![O~lrt mag, Quod judiciu~ intre- Judgment gi. 

tur pro Dornmo Rege. :llEut b,p tue a!Tent af tbe llartt£,S, Sakal mas to CGllttntle in v~n for ,[he 
tbe t!l1icarioge fo~ a certain time. KlOg. 

ilfterWiulls (S) Termino H;lIar. 13 Jac. tbi1l matter was moben again. Sakar bp T " H'r 
arrent of 118rtic£i being to 'continue fo~ a time in tbe tllHcari'Og'e, rbts time 11eing nom J ;r~~~·B. ~: 
pall) anl1i)c am conttnut.nQ; in POtT£tTtoll, ann committing of gUilt 11laft, (S) bp SIc. 

pulling no1lln of ®'la(~~mtnno1t.lg, aun l1uUtng up of ~lallk9, tbe ~ottrt milS tl)crc::: Mo. 9 17. 1'1. 
fo~c moben to uabe a (peenp ttme giben l)tm to umobe; ann aUo fO t an .2hta,U~ I ~l'Ab 8 ' 
ment agatnft bttn fo)' rl)tz big <ll:onrempt. ~. ~'Bu{ J ;~: 

Coke Chief Juftice. <llm!c cannot grallt tbi~, Imaufe tbat after 3:ttbgment brre 
ill' Uil ~tben againft 1Jim, tbis l)is tlaping in \lc\Tcl1ion IDd13 lip ale1it of tue panics, 
but not iJp tlje :mule of rtf ([ourt, fo~ if it l)ab been Co, tben ti)cre ball ,iJcen a ~ODII 
grounn fo~ nll Xlttacum£m; poti map lJnbe a vi Laica rtmovenda, h!t nct in tl)i~ 
,~a(£ bete, becau[e be i~ a 10arfon. lEut pou milp batH' pour rcmctJp up IDap cf jn~ 
llittmcnt of fo~cible cmrp, 0), bp an Ejectiooe tirm<f. llfut bete pOll mr.p i)i1'oe illB&u~ 
btbition, ann tiJis pou map babe, not onlp fo~ tlJc patron, tilt aUn fll~ anp fo~ tl)£ 
feconn stlcumb£nt) fo1. t~t~ t!3 ti)C :Jltin~s QWl'irlt} anO ~np one map balJc!l te~olJtbf~ 
tion fo~ t~£ Jl\tn~ • .afro ~£r£) tbi~ i~ t~e I/Do1l.ler of tue ([:ijttrc\l)!\tit tne h!iH ~rrc p~c,:: 

j]2 A ~t'm£ 
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Termin. Mich. 13 fac. Part III 
lJibite t~em, if ttt!' faU anb l11all tl)e timber of tte ~bur(lJ o~ if ttel' ltun tI1'Ihm tbl 

A Prohibition boufeS'; .ann tberefo~e bp tlJe lJ\ulc of tbc ~ourt in tbip ~are a lD~obtbition lUlU 
granted, to graut£1:J to fral' tbc Doing of aup 1.11ail. 0 • 

~afi P -f! h ilftctmaros tlJi~ <!tafe of Sakar 111a.{t mOben [S) Termin. Parch. 14 Jac. B. R. :JUbg~ 
l:J~~. B~ cR: mem being fo~mecIp giben agatnll lJim fo~ Simony; anb fo~ tl)lp to be remJ)betr; 
this Cafe mo- anb bp tbtp to be fo~ cber llifabl£1J to tabe t~is ~enefice again. 
ved again. Richardron Serjeant nol11 m013eD tl)e €outt to \Jabe ~fm reilo~etJ again) hecaufe, a~ 

lJe urgcn it, ~e l11ap unlamfullp remoben. :m:ue reafon being, tl)at in a vi laica remo-
~~~z;. ~gi·s. venda, bp 111~ic~ remobelJ, bp 1111)id) b1'Fitz. Nat. Brev. ann tue Jlirgtller, tbts .tit 

comcp to remobe omnem vim Laicam, lJe 1l)ehl~ tbat tue ~l)etitf ban tJifpolTeCs bim, 
ann put anotber in, tbe l11UiclJ lJe ou~bt not to bo C anti ttis lJe ofierell to make gooD 
bp an Affidavit,) tlJt~ ip returnable bp tbe ~b£ritf. 

Coke Chief Junice. 3ln tlJi~ bi~ Co lining) be batlJ Done 8gainft tbe J1all1, 3lf be re~ 
. mObc~ one ann putS anot~er tn. 

Hill. 38 Eliz. Richardfon Serjeant citeD Robinfons <l!:c1fe, Hilar. 38 Eliz. 
~~r~binfons 'RIvete upon an Affidavit mane, t~at tlJe ~lJerttf in a vi laka removenda, lJall r£:::: 

mOb~tI ont, anti put anotl)et tn) tune tl;i~ lUa~ Debautl, l11betlJer upon tuis tl)ellld 
to tue ~ourt, tlJe firll man rrmoben, QjoultJ be retlo~etJ again o~ not; anll tbert 
refolbcD bp tbe mbole <l!:ourt, tbe recent! man to be t!tfplacen again, anb tbe firll to 
be tetlo~rro. 

Coke. ae are to jutI~e upon a Jl\ecn~tI) anti not upon ~tfiDabit~; tberef~e pon 
cannot babe a Certiorare, fo~ tbat neitlJer tbi~ Urit, 110~ t~e ~rit, de excomrnu" 

Stat. of $ Eli,. nicato capiendo, are returnable bp tue ~beritf, umtl tue ~tatute of 5' Eliz. caP.23. 3f 
cap. 23. a lulltce of 1geace DO temObe a fo~ce, tbip i.9 mell Done bp~im, hut be cannot puc 

anotuer into poffdTfon, ifue cannot tlo tbis upon an 3!nDirtment on tbe ~tatute of 
8 H. 6. cap.9. of jfo~ctblt <Ientti£p, me cannot Do tbt.s upon an .atTitJabit. 

1lCbe <!toure being eben info~melY, tl)at tbt.s lUa.s in tbc <tafe of Sakar, tbep an,:: 
The Judg
ment ofrhe 
COUrt againfi 
Sakar. 

Cmeten, tbat be ougue not in tbi~ ~afe he t£1l0~£l1) nettbet can 1)e 1)abe anI' remelJp, 
be being fo~ eber tltfabIen bp rearon of tue Simony. :m:bi~ l1.1ap fo agteel1 bp tbe l11l)ole 
~ourt. 

Robins Plaintiff, againfi Salllbel 
Defendant. 

Enn·ed Pafch. 13 Jac. B. R. 
Rot. 2 I. 

A writ of I~ a .rit of ®ttO~ to rebetr~ a lUlY~ment) giben in an 11lferio~ ([OUtt; tbt 
E~or. 86 ®trD~ altigllen in tbe 31ungment, tut~ being, Ideo conceffum ell: per Curiam, quod 
~ R~~·l2~8. prredictus Johannes 5arnbel recuperet, lUuerea~ it nugbt to babe been, Ideo confideratum 
I Ro Abr.771. eft per Curiam quod,_ &c. _ _. 

Glanvil. 9~ to t~U;) jhrll, It IS to be confineren, llllJat 111811 tlJe ancient bio~l1 uCeli 
in tbe entting of :JtHlgmellt5: .as to tbi~, in tbe lll300k of ®ntrfe~) aU tbe ®ntrie.s 
are in tiJt£) manner (S) Ideoconfideraturn ell: at large; o~ elfe)Ideo conC. tlJo~t) Coke 

Coke 8 pars, 8 pars, in tbe 10~ince~ <!tafe) anti in tl)£ ~aCe of Suttons ~oCllitaI, Coke IO pars, tbt" 
The Princes 3!ungmentp are) ideo conf. otbet @~etilYent~ tbere are blitl; conceffurn ell:, illllluicU tl)e 
Cafe, &c. i9~inter5 tlin miftahe in bl~iting conceffum fo~ conf. 

m:be reafOll of lbis 11l0~ll (confideratum) t~ ber)? fignificant, (5.) liruat tbe lunge, 
lUere to babe confio£ration. 



Part III. Termin. Mich. 13 fac. 
~Ifo tbi~ blo~b lIod) impo~t in it ~tuo meanin~, (S) I. !!rufs to be a granting 

ann an atuattl of tl)e ¢ourt. 2. ~bi~ ll1a~ (0 Done bp tbent upon bet1' gOOl) conft~ 
.Deration. , 

.alfo tbe }Law batb birier~ tuo~tI~ tnbicb art app~op~iateb) to be «fen to II fpedaI 
pJttpo(e, a~ tbe blb~n~ ll1l)icij ate callell vocabuJa artis, a9 warrantizo & hoc paratus f 
eft verificare, fo~ an abetrment: 31f inllran of tl)i~) t1)£ 1:.l.10~11 (probare) be ufetl, d)f~ 
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i~ not gOOtl. , . 
Trin. '5 Jac. B. R. Rot. 228. Seamors (]tafe t 'In a .tit of ®rro~) tue ®rro~ Trln. <; Jace 

affignel1 in tlJ£ jUlJgment, being) ideo Inconceffum eit, tbere Utg£tl, (In) to be '\JoilJ) B. R. &c. 
ann conceffum goon; but it blas tlJete fain, tbat if it ban been (conceffum eft) a 
quellion it 1:.l.1ouln bt, tubetl)(t tbat 1llere goon, o~ not, anti tboug!)e" not ~oon if it 
ll1ere fo. 

JFo~ tbe lunge~ tbcre failJ)tuat b1' tbi~, if it migl)t be fo) in time dJep tuoul)) c0t:"t 
to Aggreaturn, & concordatum ell:, & videtur Curi:r, \1:ll)ic~ ougl)t not to be tufferetl, 
anb tbac lungmfnt bla~ tebtrftn fo~ tl)at anti fo) otuer (jJ;rra~~. ' " , 

Termin. Pafch. 9 Jac. B. R. ~n one Fullers (]taft', tbi~ matter came again to 11e Term. Parcho' 
quellionelJ, touc~ing tbe balintt1' oftbi~ h1o~tI (conceffum efV ~no tbere Yeiverton 9 Jac. &c. 
}utlice obfer\lc)), tl)ac tbi.s lllo~tI (collceifum) i~ not tl lllo~ti of, grabft1', fit fo~ a 
3ungmcnt., • " .. 

It bla~ urgell b1' Henry Finch fo~ tbe 1lPefen~ant, anti a~teeli)tlJat t~e urual couiCe 
is, ann fo batb been, ideo confideratum eft, but !let conceffum ell: i~ a fo~m of <U;ntt1', ' , 
anb aUo \!OOtl ; anti (0 i$ Coke t pars, in Alton:'Woods <!tafe fo; tlJe ~tleett, anti in Goke JI pars, 
Porters (!tafe againtl t~e ~tlren, tl)e ®ntrp of t\e lungmeut itt botb tiJefe being, &c. 

Ideo conce1fum ell:: !1Cbc 19~£filJent dten in 5 Jac.lh~onceffum)tbat not goO)), but te::: 
betten; anb Co videtur Curi:r, tbf~ not gootJ. '. ' .• 

M~ch. 5.Jac. B. R. Rot. ~ 5 8. Bentrife ag~in~ ~arbar,. tbe lUDgmeftt bla~ tbert c~~ Mich. s jac~ 
freb In tbn; manntr, (S) tdeo videtur Curtre, tbt~ atTtgnen fOl ®rro~) anti fo~ tlJt~ B. R. 
Cero) tbt lUbgment mas te\lcrfetl. . 

, Coke Chief J uHict. 31 fijoultJ be be~p load) to cbange tbe ~ncient fo~m .. ttti. ccurfe 
of iOleftbent9,' fOl tbe <U;Utt1' of OUt ]utJgmeiltS, fo~ tl)at 3\nnobation~ .bt~ kintJ 
are \let!' nangtt"u~, anlJ not to be f«fferctl. • . 

119 to tbe <Ietnrps (S.) (videtUr Curire) tlJere i~ uo Cut~ fpeciallungmttti: ~ut 
tlJere i~ ~ videtur Curire firftJ anti tben p~erentf1' aftct, a~ a goalJ ann neceo-atp con~ 
requeue of tbt~, icleo COllfidcratum eft per Curiam quod, &c. tbis being an l1nfluer til 
tbe point of [be mtertlitt; anll fo in tlJi~ manner,tl)e ®tttr1' gf videtur Curire is uCual, 
anti not to be reberrtn fo~ tbt» i Conce1fum & provifo are gootl 1tlo~ns, ann itfetl in 
i0arliamcnt~. ... " 
g~ in tbe $ii)'tatltte of Marlebtidge, cap. 1. \1:l~ete it i9 Provi(um ell:, concordatumJ & Scar. of M .. rt~ 

cOllce1fum ell: quod tam majores', quam minores, hi Curia Domini Regis, jufiitiam habe- bridgepp.!, 
ant & ~ecipial1t: ~bi£{ i9 goon tn art art oflt'arlfament; bttt not (0 to be in' tye en~ 
trfng of out: lUlJgment~, in tbc fame, neit~et to' be concdfum nee eoneordatum, fo~ 
in [befe (!tafe~ tne ouglJt not tn go) ann' to rdpcrt requipollencies, but ble ougl)t am 
to obferbe tbe oIn anti Mltitnt o~net:l)£rttu nUll. .' . , 

Bradon ob,£erbetl), m;fJat .iID~igtnals are malle bp ~atliament) t!ltn tberefo~e ty£~ BraftoPi' 
ate not to be clJangelii but b1' ~arliamtnt. . , . 

'1ltbe obC£rlJiltiot'l of tbe martnct of <Jenning of tlJe oIn 10~ffilJent9,i£l betp f~tdlettt;' 
(S.) Ideo in mi(ericordia, can po« lJa\1c anotyet lDo~n ,.~ gOO)) ann ft~ntfjtattt a~ 1 bi~) 
a,G Impri(onetur. ' 

116ut of tl)f., 1 blln be alll.lifctl) anti fte t~e '~.,efitl£11t9., " 
Haughton JuHice. 'Ne are not to permit 0& gt'ot blap to an!, new i)£'bicc in dye cui 

tring of our JutJgment~. '" , , ' 
Croke Jufticc. Ue DO tiot tliilike of tbe ~ntrp, (videtur Curi.e) but tl£1U 'Jftbftl"., 

dons, novitates atC moil DangCtOtl£l: 3t i£1 not goon fo~ U~ to "Oi~t£f~ from ttc u{uflf 
fo~m of ,~efttJcnt%, tnclU 1:nc l1.lill P1ocCCtl) lento pede. 

DQddcridf~ 
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Judgment er
rooeous, per 
curiam~ 

Termin. Mich. 13 Jac. Pa'tt lIt 
Dodderidge JuHice. Videtur curi~~ concdfum, & ei conceditu~, .aU t1)efe are tbe 

a'hlatll of tl)e ([ourt, anti fo dCl:!, but t1)Cl' ou~l)t to be to ufeD In t1)tir p~opet anb 
particular cour(e~) 1tJl)ere p~onouncen in jFren(1), a~ (s.) eLe Court agards) t~at i~, 
tte <!Court abjU])~e~., . 

1[l)e <!Court t1)en faib to Hen. Finch, b£in~ fo~ tlJe~£fennant, t1)at it retltll 011 
lJi~ fi'CC to f£atc~ fOl- ~~£fillrnt~, anb PlObuCt tlJem to fati~fie t1)e C!I:onrt, tb£l' in~ 
tlinin~ to be of opinion againtl lJim, upon t1)t~ (![;rrol- afii~nell. 

Coke. 3lf we fi)aU gibe 1tJal' to tl)t~, ill' allowance of tlJis manner of tutrI' of OUi 
~ullgmem~, itle fi)allnot t1)en kno1tJ 1tJ1)ere to reft ; anll in time me ff)all come t( 
t'bh> kinb Of.emrl' aUo, (S) Concordatum, & adjudicatum eft per Curiam, but tl)£fl 
ate not goot!: lll:l)at one fiJaU be (in mifericordia) tbete ip ltD OtbU WO~ll fo~ tl)ts 
iue muff not gibe 1tJal' Ol- countenance to tl)efe nem iUbentions, fo) tbip (bonlD be l 
mean$ to introDuce llBatbari[m. 

AdJudicatum en per Curiam, tbis is not goon; ann Co if an centrp br, (& fie fi 
in prena) fo~ in rr;ifericordia, tbt~ is not gOOl1 no~ to be aUoltlcn of: !!rte ancienl 
fo~m~ of our 3ub~ment~ art bl' no m£an~ to be aitCtfD, Ot tlatien from> nOl- pet OUI 
SD~iginaJg. 

;tEte <1!:lerk~ btin~ tben nemannell bl' tbe €ourt, toutbing tte manner anb fo~ml 
of cntrp of 3.un~metlt~) mane tbis an(mer, m:1)at t1)ere blaS no lD~dillent of nnl 
fncb (![;ntrl') \S) ideo cOl1ceifum eft per Curiam, tieitber bete tn B. R. no~ pet (1 
C. B. 

Dodderidge. 1lrbe urages in lnferio~ <1!:ourts, tlJaU not leall o~ nitta us bere 
3If tbe €nttp 1)an been, Ideo adjudicatum eft per Curiam, tbfS mal' be a gnon (!l;ntt' 
of a lutrgmcnt 1)ete, anll it i~ (omt1tJbat l)attJ fo~ to tebet(e a 3ubgment, fo~ al 
imp~oper 1Uo~n u(en in tbe emting of it: If it l)an been ideo curia (entential1 
dedit. 

Coke. 3lf it ban bun fo) it mouln batle been erroneous, fo~ tti~ tao been a tier 
ban fo~m of cnttl' of a 31utr~ment ; 1tJe ate to rdpett Ciceronian Latine, mOl-£ tta 
our ancient fOfm~ Df £"trl'l)ere ufen: 3.f it bab been Provi{um eft, tbi~ bab m 
been goola. no mo~e b£re in tlJis pl-incipal <!rafe of ideo concdfurn eft. 

;tEl)e 1\I]01e <1I:ourc agreen l)tretu, (1)at t1)i~ 1tJa13 uo goon enttp of tlJe lun~menl 
anll tl)at fo~ fbts <!errol- tbe ltlngmfnt is etrone(Jn~; l'£t tl)e tetlerfal of tl)£ 3u~ 
mcnt 1Uas not p~onounccil) but a funber time giben to tl)e Wefcnnant to (carel) f( 
lDlCUbents) but none 1tJere tbft after paol'luceJJ to fati~fie tbe <!tonrt, ndtber ltla 
tbe fame ttltt motlen a~ain. . 

Baily Plaintiff, againft Merrell 
Defendant. 

A (pedal a8i. IJr2 a fpecialartion upon tlJe <!taft fn~ a needt, tbe <1!:a£e appearell to be t1)i~: llr:~ 
~n ,r~~; at~~_ lDIatmiff being a COmtllOn <!tarrier, ufing to cartp maus:i out of Eifex into No 
c:it~ thampton-fhire; tl)e m'dennant batltng a <!Cabe of mloall to be carrielJ, came UUI 
2 ero. ,86. tbe ~lai11titT, anll bargainel:J l.l1ttb bim fOl- tbe <!Carriage of tbi£t, anb bp agrcfmel1 
J Ro.Rep.275 l)e was:i tfJ gitle lJim 2 s. fo~ eb£t1? l.)untl~ell bleigbt of tbt£t, anll being llemantlelll 
J Ro. Abr. 97· tlJe iDlaintiff, I)Q\1) manl' l)untl~Cb \1)eigl)e tbfs:i btll contain) be (ain it 1UaS aboue 8e 

\tl£t~bt ; upon tbls, I)e gitling ctenit Ullto bim, bill eaufe ti)is to be put into lJ 
<[arc, anll be afutbmtns pctreibing by tl)e l)ati:me(s:i of tl)e tJ1,augl)t, tl)at l)ts ~O~(I 
'bin otler])~a\U tbfmCdbc,s, anll bp reafon of t1)i,s <tarriagc be tlto ktU tmo of b 
~fJ~rC£j, anti tl)J?n be nil) p~£fcntlp l.l1rigb tlJe Came, anti founn tl)£ famt to be 200C 

1lld~lJt) anll fo fo~ tbi,G tis ])ereie UfCll, bl' tearon of wbt(1) be blas fo mucl) nat] 
ntfieD; fOi bf,s rcmenp beretn> be b~ou~l)t t~i.s ~rtioll, to l.t1ttc'\} t~C Wef. plea})1 

N( 



Part III. Termin. Mich. '13 fac, 95 
Non culp. aU t1)i~ matter app£arin~ fo to tte :Jurp upon tbe ltriaI, ann ttc Ior~ of 
~i~ ~o~re~, tbep ~abe a.1!l1erllict fo~ t~e l0latnttff, anll 20 ~ark~ bamRg'fS. '. . 
. . Harvey Serjeant. ~oben fo~ tte !IDcfenbant in .attcll Df 3ungm£1tt, tl)at tlj"e 
,Iaintiff I)all no cRufe of .action bl' tbis giben unto 1)1m, becau(e ti)at be at tiz nhm 
peril ou~l)t to take notice nf tbc blet~br, anll 1)e i~ tue yartp bluo ougbt to .blcigl) I • 

tti~, as 2tyyears bp tlJe (ltafe in 9 E. 4. fo1.3,4- tbe ([afe of tbe liEeH to be nelU call, 9 E 4' f. 3,40 
llIbere it is fain, ttat bp d)e l1abl, be mtJiclJ lJatl) tue £lktIl iz to tlo it; anti CD is Per-
kins, fo1. 153. placito 786. a lll:arioi is to fi)ape tbe ([)o1rln; bete tl)c 1lEargain mas 
fo~bfm to cattp tl)f~ ftom tis ~otlfe in, Effe~ to fuel) a place : ,~he ~latntiff in 
tis EDrdatatinn fairb, tl)at tbe SDeferi])aut falfo affirmavit, tbat tbis tin not ,qcre..tJ 
800 blfig~t, ana ttat 1)e fidem adhibens, &c. lIi]) carrp tte fame; tbis t~ n()e 
p~. . 

Dodderidge Jufiice. ~er£ i~ a plain Default in tte ~attiet, ttat !J£ bin not lmigb 
tl)is; if be ta]) carriell tuis l)ome fo~ tim; l)e lllouin tl)cn bau.t ban fo~ it ac.cCJ~Dil1~ 
to tbe lUefgtt of it, afth d)e tate of :2 s. a 6un])~e]) 111eigbt, aoS ttel' agreen fo~, ani1 
tbat t!Jcre it ougi)~ to be bJdg1)ell ~ i)e i)fmfelf at bis peril Dugbt to baue looket! 
unto tbt~ befo&c. ' 

Croke J uitice. 1lCl)e tJiffetznce 111iII rea upon tbe abfencc anll ~ner£nre of tbe: 
partp! 3if oue len])£) I)i~ <!Cart to ano({)et to ~arrp a loa]) of ~ro]), ,anti t6at, i)e 11liU. 
babe fo~ it 10 s. a loan; ~f be o11et1oaiJ tlJc (!tart, an .aaion lie~lJ fOl- tbis frauf,1 
lllitbout llamage, fo~ ])amage 1l1ittout fraull gibes no canee. of .artion ; ,.but muere 
ti)cfe tlUo ])0 concur ani) meet togctl)et, ttere an .action Ije~l) ; fo bet~ tl)ere two no 
botl) contur, f02- bete be 1)at6 Dealt fraitllulentip, anll aIro l.lec€llti11c witlJ I)im in tbe 
1tlcig1)t. . i'" .. , ; 

Dodderidge. m:be Diffetcnce1l1iU bf, if abfent, an]) blteul)e i~ p~efent anti 
llIeigl)s ti)lS, ann fo recribC£) tl)is iitto'l)i~ cbarge, I I E. 4. dJe warrantp of a ~£t~ 
bam 1l1bo fen~ .are~,if I)e fdl~ ~uryle to onc, ann faitlJtQ tim ttac tbi.9 i.s ~~ar:$. 
Ict, tUi£) warrant is to no purpore, foJ. tbat tbe otber map perreiuc ffJi~) anll tbis. 
giue£) no caufe of Qhtil.m to bim; no mo~e bere in ttl.£! ([are bat!) tbe l.l5Iaintiff t\np 
caufe of .acton, fo~ t\Jl? ([:attier ou\!l)e to l.tJel\!!) tl)i~, llecau[e te . i~ to tabe tUe. 
tecomllence fo~ tbe <It:atrta~e of it,lacro~tlinQ; to tl)e lUei~bt of it, an]) be (lugl)c to en~ 
brabOUt to know tbe certaintp of tbb;; but in tte ([:af£ tDI)tcl) i)3tb bam put of. t~e 
<tan, one faitl1, ~enll rOUt ([att to me to (arrI' ~OO1J,anll 3lWlU gibe pou fo murb 
it lLoatl, anti emil me 1uitb it; t{Jete if ~e oUerIoalJ tue ([:art, tete. i.9 a manifetl lJr~ 
ceit, all~ fo~ tti.s an £htton blell Itetl); otl)et1l1tfe it i~, hll)ere tl)e ([artier i~ tbete 
p~frent, f{J~ it i~ tben 11n)? earte fin bim, fo~ to fee tbe llifference between 800 aUlli 
2000 lllefg~t. 

Haughton J ufiice. :!'to 111arrant a tbing tlJat map b~ percciben br fi~l)t, i~ not 
gOOl!, bp I] E. 4. bttt l)£te tIJe weh!bt map be tIleli pcrceiben bp tbe biel.U of it , 
!Jere tlJe bereit 1.9 no parcel of tlJe lltaq~ain) but t1)e mattft of lllci\!Ut to babe 2 s. 
fo~ ellerp 100 1l1eigbt, anti tbis allegation of tue tuetgtt. come.s bp .I te abrrrment. 
(If tlJe yarep, upon tbc lleman]) of tbe ~IailJtiff) anti tlJl?tefo~e te ran I)abe no xhtion 
fo:i tl)t~; to} tere tye agrremctlt i9 td be fo mutb to~ tbe pack, ann,tIJ£ rurpluraQ;~ 
(If tbc 1l1eig!)t i~ onlp aberre]), fo ttat tte 19Iatntiff I)atl) no caufe of auiull iJrrc. 

Croke. ~f 1)& ball Iailli)erc, tbat I)e l)allicnt I)im tJi~ ([art antJ~o~r€~) ann tbat. 
te tan obciIoatlcn lJi9 'll30~rt.9, bp rearon fubcreof be loft tino of tbern, tete bat! bren 
it jull caufe of Qiction. 

Haughton. ~c (luQ;Ut terc !O I)ab~ 1llei~1~fb tbi~. . . , f , • " ", ' 

Dodderidge. ~f tile fball gtbe map to tbtg, tuen t1Jcrp ([attler 11louIll balj£ au 
netion upon ttt ([aCe ; tl)i~ btJong9 p~op€rlp to tue ([artier to 1Uelgu ,tbt9, if be 
llemanD~ of tim \1:lbat tbe tIlctglJt is, anb IJC faitb aboUt laO 1Xc(~bt, ail]). it i~ 10'00. 

bJeigbt; if IJc will not tIleigl) tl)i~ timCeif, Dut ktu 'l)t9 l§lo~res 1nttlJ .tl)e cattiag~ 
of it, te fiJall not babe anp ~rtion fo~ tti~, llccftufe it i~ mretlp bh.1 ohm llefault tbat 
be ott! not l.tlt't~i.) it. , , 

Haughton, 

.. 
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Haughton. 31f one feIl~ to anot{Jer a ~o&re, an111.UattantS lJtm to be (ounn, ani 
IJe t~ net,an .action upon ti)e <!Cafe HeelJ foJ. tlJis: otlJetlllife it i~)lllbere lJe fell.6 t1)1 
~o&fe gemraUp 1nitlJout anp fuel) warrant, ann be f.s not (oun11, no .artion HetlJ to 
ttt~) bccauCe tlJt~ llJa.s 110 part of tlJe l:Bargain, ann fo it i,£i tete tUtbi!.' ~afe+ 

Tota Curia, (abfeut Coke Chief Juftice) ttat etc xhtion bp tlJe ,laintiff lied) not 
l1ecaufc tlJe nefault 1.tJas in l)fmfeU, tIJat tJe ban not bleiglJen tl)i~. 

curia agaInfi l'3p t1)e taulc of ete ([;outt, tlJi.s mattet to 11ap till tbc ~laintiff mObe tbe fam 
the Plaintiff. agaiN, ann 110 3:tfogmtnt p~(l11(lUnretJ lme 1l1ap oJ. otlJet; but (1)e 10lainttff per 

tfibing tbe SDpinton of tbe ([curt to be againft l)im, nebet mcl.1Cl) tbe <Il:outt agail 
tertin. . 

Wither~ Plaintiff againfl: Henly 
Defendant. 

An ARion for I· Jf2 an ~rtion foJ. fa1fe ~mp~iroumcnt) tlJe <!rafe llJas tlJis; ~lJe ,Iaintiil brill 
falfe Impri. tak!?n bp tbe ~iJcrtff) ann in <!e~ecution at tiJe ~uit of anotber, ann Io bp lJiI 
fonmcnt. lJeli\)cr£tJ O\)£t to tbc nc\t1 ~lJeriff in ®ucution; afterWarD£) Brown, tbe pattp birr 

{elf, (at 111bofe (aU It l)e 1l1a~ tben in £~ccution) camt to tl)c ~lJ£rtff) ann tolll bin 
tbat IJe ban malle ann feaiell a JJ\dea£e of tl)e 1IDebt unto tiJe ,Iaintiff, anll tti 
tlJet£fo~e be fboult! D£Ifber tim out of e~£(ution! ltbe ~bcriff :ootb not fa, li1 
kccp£lbim after tiJi~ ffill in ti£! ¢U110bp in lD~iCon; UP(lU tti£! tbe partp in £]:£c: 
don (betng tbe @Iaillttff) b~tng$ tbl. ilttion (If faIre 31mp~ifonm£nt. 

3lt 1Uas urgelJ in ttt.s ~a(c fo~tlJe ~£fenbant bp Geo. Croke, 1[,lJat tlJis .aail 
.1;cre Iielb not, fo~ tbat (1)e ~bertff berc tall no (auCe to DclitJer l)im) l;e iJeing Iat 
fullp taken, alitl in e~erution) ann tbe netainer no\t1 of bim i):l onIp in queftion. 

3f a man be falun in e]:Hlttion at tbe ~tttt (If tbe Jaing, aftet1l1atD£l a Super: 
deas romes to tte ~tftiff: ~p 2 H. 7. fo1. 19. te map 1:£tu1:n t1)e Superkd( 
llIttlJ tbe )lEOtlp, liZ tbete be maDe tbe return (If tbe Capias) Super[e.deas, & C( 
pus in cuHodia, tbere belll 111' all, ttat be i'toultJ return tbiz to t1)e <lI:nurt ; tl;at t· 
~tetiff batb Ilone bJdl not to ])£ittler bim, tc map l)ere return, Qgod ante iidvf 
tum brevis, lJc l;all i.lnne (lJ;]:£cution, ann fo lJe map return botl;, ea de caufa, & 111 

alia. 
J 9 H. 6. fol. 43. placito 88. 3J a Capias CGmc.s to ttc ~t£riff to take tlJ£ lIE1ibp 

{ucl) a one, aft£rbJartJ£l a Superfedeas t~ granteD, tbat be 1l;aU not take ~tm, ~b 
ttet a faUe 3mp~iConment li~tl) o~ not; if be ban taken iJim, lJe oU£1)t tlJen to t 
turn bod) to~£tlJcr, £0 tvat t~e ¢ourt map anjubge upon it. 

13 H. 7. fol. I. b. 1Ul)ere tbe nifference i~ put bet1l1cen a Capias ad Catisfaciendut 
ann anotber Capias tn p~ocefs: ~ete tlJe 3.mp~tronm£l1t 1tJas lablful,) ann [0 : 
.9l1ion Hett fo~ tbf~. 

il~ to a fecon11 ~oint betc, lip a latitat out l1f tlJi~ <!rOUtt, tbc ~Jaintiff lH\£!·~ 
.. re11et!, tbe ~beriff ban btm in c]:ccntieu fo~ irebt,ann Io tlelib£rtD to tte UC1U ~l 
tiff: afterllJarl1~ onc come.s to tbc ~lJcriff, anll tcU~ tim, tbat be uall rd£a(cll t 
IlDebt of t1)c partp) bring tben in ctf.cution fo?, tbe fame, ann tlJat tb£t('fo~e 
mi~1)t fuffer IJfm to go at large; tiJe ~lJctftf anf1l1ctS, tl)at u£ bin not knollJ tbis 
bc fo) but tl)at be lXouln return tbi~ unto tbe <!reurt : m:.lJe ~1)('t.iff i~ an .®tIi( 
of t1)£ ~outt, ann be i~ not l!ottnn to beliebe tbc \)etbal tepo~t lif anp one; IJe (lU~ 
to anfl1.1ct fo~ all ®(cnpe£i, an 11. tl)erefo~e tbougl) tbis matter l.l.1a~ Jl)e1l!£b unto bit 
pct be 1l1az not bountl to nffcbargc l)im. 

2'1 H. 8. fol. 3in 27 H. 8. f01. 24. b. in Tatams 4lrafe it i£! tT)£te qurUion£lI) Sbetber be m; 
24· b. &c. be ntfcbargen b!' anent of tbe pan!" o~ not, being lIelibetctJ to l)tm tn ('~e"~tion ~ 

t· 
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tbe <!tourt) ann ttetefo~e be i~ to be tJifcbar~ell of tbis up tl)e abJartl of tbe <!toutt, 
linn nat otbcrlllife ; tbe ~lJeriff 1)£r£ map anll ougbt to an{tller l)tm in tlJi~ manne!;, 
(S.) 31 iJabe taken bim; anti 311l1flI retur11 tbiS at tbe tlap mitb tlJe ~Oll~'~ bp 9 E. 4. 
fol. 3. 31f tl)e ~lJetiff arrtU one upon a 19~ocef~, be ouglJt to return cl)i£l 'l:lJit~ tl1e 
~Ol!P at (be nap to bim giUen bl' tbe (!tourt to bil tlJi~ : 3:t ilJ tbere faiD) 3f tl)C 
partp tlifcbarge bim) tbis is a goon e~cufe) f06- tbat volenti non fit inj' .• -ia, l)£re it hl 
onlp fo~ bis not)£1teuing of yim,b~t tJetatnctJ lJim in p~ifon' after; tbi.£> 1£1 no fnICe 
3mp~i(onment) no~ cauCe of fueb an .action. . 

Coventry fo~ tbe lDlaintiif p~apen 3ti1.lgmcnt: 1tIJc Xlrtion bere is fc~ a falr~ 
3mp~ifonm.cnt) II. Aprilis, I I Jac. tIJ8t a Capias UTu£b to .arreU tlJe IJ01aimttf, tbt~ 
came to tlJe ~l)eriff (iut of tbe <lf~d)rqtl£r) ann a LatitatoUt of (1)£ B. R. fo~ to tak~ 
l)hn ; one Heoley tuas ~bfrttT, ann tbe l3J)efentJant biG tlnl)er~~lJeritT !.as to tb~ 
Capias) be faitb (·lJe Super(edeas tame unto lJim, tl;at Sf lJe ban not taken lJim) tl)at 
tb;:n lJe QJoulllllor take ·bim; anll if lye mas taken, to let lJim go at larQ;e. 

Obj. '3jc biltb been ®bj£rten) tbat tue 3mp~ifonment 1l1a~ lawful, anti tbrrefo~e: 
tl.Je ~rtion Hetb· not. " 

Re(p. £1.9 to tb.ts, not1l1itl)llantJing tber£ 1t1a~ a lawfu! takin r;, pet llllJen tI}rr~ 
1l1ait a fufffcfent lItrcbarge; anti a betainer aftrnl,}arl1~, tbi~ amoum~ in 1iatu umo tt 
llelJllmp~ifonment) anll a t~tiOU)) l!etainet~ , 
, its to tbe matter mOllen, _betbet tbe Superfedeas bt a goon lJifcbarge of tbe 

3,ullgment in t~e ®rciJequcr t ltbert i)) a great lltfference bet\tleen tbi£) ([;aCe {Jen-) 
allll tl)e (Jtafe in 2 H. 7. to\, 19. bete becaufe tbe IDebt of tye llling bla~ fati~ftetJ ; 
'~is bJ~S a goon llifct)arge, being to babe tim llcHberell, if taltm. , 

~bcri: 8.9 to t1)e ,arreU bp tbe Latitat out of tbi~ . <!l:ourt, after tbis, tbe partp at 
1l1bofe ~(\it) bp bJ~iting unner bi~ ~anll anti ~£al) tJifc~aq!e~ Withers tbe lt1Iaintitf 
of tbe faill Webt f06- lllt)lCb be 1l1a.9 arreUCl1; lJe tame unto ttc ~betiff tbe ID£fen~ 
1Iam, ann fain fo mucb unto bim, tbat lJe ban malle a lI\dcafe to lJim of tbc IDebt, 

97 

ann lllifbcll bim t.o let bhn go at large; tbat be map tJifclJ.lttge bim, appearetb hI' .' 
13 E. 3. Fin,. tit. Bar, placito 253. aill! bp 27 H. 8. fol. 24. agre£b ttere bP aU, tbat J.~ E+ Firzo 
d)e tJ1lrt1' map tJifcbnrge lJim 1l11)eu lJe i.9 taken. m. Bar, &c, 

3\n 10 H. 7· fol. 3· a. 3t il) tucre quellionrll, mbl'tbCt lJe map tlifd)argc i)im bp 
~arol fe but tber~tt i~ put) tbat lllitbout au1' qncftton IJc map bHcbarge btm bp 
_rlting 1Ubcn be fg taken) ann not. in ®~¥(uti!m; tere bJas O)£111£ll to tiJe ,~l)erttf 
an e:tp~C(9 IDifcl)arge bp lJ)~itfl1g, ai1'o aUg a ~~apet of tbe partp l)tmfclf to nt(? 
cbarge bim • 
. Co~e Chief Jufiice fain unto Coventry, tbat be inclinen to be sf bi£l ~pfniorr, 

tbat tbe . .a dion bere ,biell Hetb. .. . 
. 1113p tbe ~tatttte of I R. 2. cap. '12.(lne bring in <U;xtrUtion, {ball not be fufferell Sf· R' 
to g~ out of lD~~(Oll bp ~nin.p~t?e, Wail, o~ bp )!fatton, llJit\Jcltlt ~akinQ: g.tec to rbe c!~t: i 2.1 • 

llatUc.9, unI~ef.9, ,t be b1' ~nt) o~ otber <!tommantlment,Of tlJ£ Jam~ : 3:f if ~rit of 
nifcbargc be la1l1ful; tben to keep lJim aftct,tuarn.9 biill be a falte 3m}}1tfonme11t) 
l)e i~ 110t to 11ap till ~c return tb.i~: Jf be be tlif£~arp;el1 of tbe matter fOl- 11lbfcl) t~ 
i5P taken, be is tbe,n to b~ put out ann, (et,at Itbcrtp, anti tbe l1ecaintng (If l)tm aftft 
tbi~, amcunt~ in 1iatll U~1tO ,a nebl ta~tllg: .fo~ tbe reUratntng 011,£ of tis ltbertJ11 
lllberc l)e out\l)r to 1)(113£ 1t, 19 a ([apnon m 1ialtl; bcte tbcjivl)etiff ougbt to take 
notice of tbe partI' 191atntiff, ann aHo at bJlJ(lfe ~uit be ,i~ in IJt£1 ([ufroop. . 

1[1)£ Hbertp of a man is a tbin'g llftp lncciou~ in tbc l1abi; bere lila,S a ~ootJ llif~ 
d)arge lleUlc!J unto tye llDdenllapt, anI) lJe ougl)t not aftn dJt$ til 1)i1be kqJt tim 
imp longer in ~,~ifon, ani) tbercfo~e ~o~ 1~i£) tb~ ,action llJ~U Herb., 
. Haughton JUihce. 1[b~ Superfedeas t,S 110t to be ll£ntEO, ~e ougbt to abe!, tui~ 

tlJougl) £trOllcouit; tl)e ~l)eritf in tafe of llifcl)arge of d)c part1',H ~e 1)0 bl'IicbC ttt~~' 
1)£ l$ clJiirg(i) 111itlJ a tbien matter, (S.) to babe: tlJt ~lll)p In ([ourt. 
, Coke. ~l)fs t.6 onlp ad refpondendum) anti if tbe llllrtp no tlU(barge tim J.;£fo~e) 

tijip ttett ougbt 110& to lJe Done. 
Dcddericl ge 
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Dodderidge Jufiice. 31f t1)e part}? 1:l1ill, 1)e mal' t1)en well nir(1)atge I)im, ann upon 

t1)fs, IJc is to be ret at ltbl?ttp. , ' 
Coke. ~ne being 'in (!J;J;ecutioll, t1)£ talafntiff come~, ann faps to tbe ~lJeriff 

fet bim at large out of p~t[on,if tt lUill tJl?tatll bim afterblarDS in p~ir(ln but hptb: 
fpace of an 1)oUt, an action fo~ falfe 31mlnifonment mm mell lie agatnlllJim fo~ 
tlJis. iltlJe ~tatute of t R.2. {aid], Nifi gree foit fait a] partie. .aUo fntettlt 
Reipublicx ut fit finis fitium, anti fiJnll it be in t1)c pomet of a ~betiff to beta in one 
in ~~tfon, aftet fuc.!J a lall1ful tlirdJar~e mabe bl' tlJe partp bimfelf, at tulJore Cuit 

49 E. 3· 1)e m8$ imp~ifonen f tlJi~ mall in no mite be, bp 49 E. 3. a continuance of an 3in~ 
dofure is n n.em Nufans. 3if one come~ into tb£ boufe (If anotl)er to eat ann to 
tl~ink, o~ fo~ anp otber lamful matter; anb l)e lJ£tains bim tbere in ui~ boufe, 
fo~ tlJiS an .artion of jfau~ 31mp~i£onment \t1elllietlJ, bp 2 I E. 4. a ~lJ£riff fiJall not 
take anp atJbantage of an (!J;tiO~, fo~ l)e (lUgl)t not to argue tbe .autbo~ttp of tbe 
~ourt. 

Dodderidge & Croke agrren \nitl) I)im berein. 
Coke, ®berp reilraint of ~tbertp imp!ie~ a taking in }J.am. 3f tl)e ~lJeriff tJOlij 

arreil one, o~ keep~ one in ~~ifon at tbe Cute of anoeber, be ougue at bis peril [0 

take notice of tlJe ~Iaiutiff o~ ~artp at 1llbafe fuit 1)£ is in l)i.9 nlilOb!'. 1[ui$ 
lJere i~ a betp clear ann a plain <!Cafe) if ue blouln I)abe lJeIpen lJimfelf lJere,l)e ougue 

, to babe fet fo~tl), ttat lJe knellll)im not to be tl)e talaiutiff) \nuo toltl'tim of tl)e t£::: 
leaCe ; but be batl) not fo bone, ann Co it i£l dear againlll)im. 

!!Cbe mlJoJe <!Court agrren wttl) bim) tt)at tue 10laintiff I)ere tab gml1 eaufe to 1)abe 
Judgment for tuis .action of ffiauJ; 31mp~ifonment • .ani) fo tte JanIe of tl)e ~OUtt l:lla.9, Quod ju.;. 
the Plaintiff. dicium intretur pro querente • 

• 
Bla1l1ford Plaintiff, againfi Blanl[orJ. 

Defendant. 

Entred Termin. Trin. 8 Jac. B. R. • 
Rot. I b7 I • 

• 
Attion of THomas Blamford 'an 31nfallt, bp Henry Blamford lJi.s ([)uartJiart 111' Will, b~oug~t. 
Trefpafs. an gctton of 1lr::r£fpafs againft Laurence Blamford fo~ fntring in CD anll 
1 Ro,Rep.~lg. Ineaking of tis <!Clofe, fo~ cuaning, fpoWn\!) anD confnming of 1.Jts <lD~afS', ann . g~~Ja~~6 ... tlJis lail11t1itb a Conti~luance, till tue ~~illgin~ of rb,e .al1!on ad. dal!mum 10 L UpOll 
Mo. b46• 394 Non culp. pleaDeD, tUls came to a tttal at tbe .afit~es ttl WIltt1ure, anb t1)e ~urp 

tuere founn a fpetial mernirt to tl)i.9 effert. iICbep finn tbat long time befo~e tbe 
tre(paf~, Olle Thomas Blamford tlJe <lD~anbfa(1)er 40 Eliz. ma.s porretTen of a 1rCrnc:1 
mellt calleb Gowens, of ml)tc1.J tl)e <!Clofe muere tbe trcfpafs ma9 none callell Eafl:
hayes \t1a~ parcel, m1.Jicl) term ma~ fo6,- 32 pear.s tiJcn to {orne; anti tuat 1)e bdng 
fo poffeffetl, mane bis laft _tIl ann !1Ceilament. 1[l)e wbicb tlJe ~urp fintJ9 in 
hrec verba. Item, 31 gibe to Alice ntp .ife mp ~ibillg calleb Gowens. Ita ~uod, 
tlJe tlo not fell it! but me to babe tbi.s fo~ lJer life onlp, ann not otbertuife, 1l0~ 
anp longer. .ann after ter Deatb, 31 llebife tbe, fame to Thomas anb Laurence ntl' 
~gn.s, equallp ann jopntlp, if tb~p babe no ~ons. .anb if it mall pleaCe <1B'oil to 
fellll tbem, o~ eit1)er of tl)em anp ~en~clJtID~en; $ICIJen mp ~liU i.9, tbat mall be 
rderbeil anb put out fo} tl)e benefit anll beboof ,of (ucl) <!CUlin o~ <It:btIl!~rn. lIEut if 
it mall pI cafe <BOil to renD tbem no ~I?n~cbilil~en) tben ntp ~HU i£i, tbat after tbett 
beceafe, it fl)aU l.lefcell'O ann come to t\tlo of Henry Blamfords ~Ol1.9 {S) Robert anti 
~tephen. 
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" 1tu e 3iUtl' finl1 tunc ue mal:Je Alice bi~ Sife anb Thomas tis, £loe11 ~on tiff 

<re~ecuto~~) anb after Dieb (S) r. Martij 43 Eliz. betng tuen patTeffell of ,t~e fame 
term, anll c1)at after bi~ Deneb tbcp p~obel:J ete ~m) &c • .an,ll tbat Aljce llin ~nter) 
tnclaiming t1)e fame a,S a Legatee, anll I not a~ <WJ;ccuto~) ann t~at afterWarD£) aye 
~teb,) being tutreof fo polTcITetl; anll tbat Thomas anti Laurence :ntb enter) anll etl~ 
Jopel1 11)e fame fo~ tb~ee pears lUit1)out anpif.fue £Wale. .ann ttaeafterl:llqrO,9Tho; 
mas t1)e (!J;~ecuto~ lJatJ 31ITtte' Thomas (cge nom @laintitT») muo £~~rrll upon tlJ~ 
100tTeffitm of Laurence (tue noiu m'efenllant,) lUUO 26. Aprilis tlill Cllwr anD Incil~ 
tbe <lClofe pro nt, &c. upon in!Jom Thomas tge PlAintiff :oin re~ent£r, &c. .ann fo 
t1)e ~tlrp lIin fap, t1)nt if t!Je <Wntrfe of Laurence tlJaU be aDjuJ;JgC1'l lalllful, ~l;en rue'! 
lto finlll)im Non culp. but if otuerlUtfc, tuen t1)el? finn l.Jfm culp. anl,) alTef:;.; lIamaf!;e~l 
~d &c. , I 

1JLbe qtle'aion~ in l!Jis <lCafe arifing rea onlp upon t1)e conllrurtion of tl.Je ~iU 
.of Thomas Blamford (1)e ®·~antlfatlJer,· anti lU1)ct!Jcr ttc fffue (If Thomas Blamford, 
Dne of tbe ~on~, ann firft EDebifec,S after tue Deatt of Alice t~e mife, fbaU uPJUi~ 
llebifc tabe anti enjo!' ttip lieafe p)efentlp, anti put out IJi~ jfatter ann tltlnde) 0& 
no~ ~ 

31t 1l1i\$ UtgCll, tl)ttt 1)e fbottItI not~ , . . 
Coke Chief Juftice nemanDcll) ~lJat if t1)e!' ball ~ons Hbing at t~e time of tb~ 

Dead) of Alice t~C mifc,lU!)o tlJouln tbcn ~abe tl)f~ .11eafe t 
, George Croke anf\ueren, lrCuat tlJe tlUo fitft $)ons fiJ~itllllJabc tbiS, a~lI not tbtir 
~Dns; t~ep up t!Ji.s 1ICbt(e arc not to !Jaue t1)tz p~e(entlp, but aftet tUeit tJeatb~; 
)!tefcrbei'l, is as mueb a.s to rap, (1$ tlji.s i.s to be refcrb~tI fo~ tUern. . 

Coke. Sit!Jout aU quel1iol1, bis meaning !Jere lllas, tuat if tis ~on.s gall, o~ 
dtgct of tbem uan iITue ~aIe)tlJat fueb i(fue ougbt to balie t!Je lLrafe p~efentIp,aftet; 
tbe tlcatb of 1)i.s .ife! but tf tI)e!, l)all no iITu.e SWalr, tuen tlJep (S) Thomas ann \ 
Laurence to babe tl)b~ equaUl? ann- jopntlp) untH tbel? oi 'eitber gf tl)rm iboulo 1)abi 
iITuc S!&ale. . ' . :' . 
" Dcdderidge Jufi~ce. ~p fbi~ tlmlill, tbe rcope anti aim of rbc lICcftato~ tete tua~ 
tbieflp to make p~outfton fo~ t!Jc iffues £!!)ale of 1)ip two ~on~, but notJo~ ~1)cmf 
{el\1e~. )l6ut if tbep !Jall no HTue ~ale at t!Jc time of tl)c ilFatlJ of tis ~life, c!Jrtt 
1)is intent anti meaning lUfH:i, to l)aue c!Jis (eden in tip two ~on~, unin tbep o~ 
fitlJer of tbem tlJoulll I) abc fud) trrue ~alf, hut not ail)? longet ; f(J~ tlJcn tl)is lt1a~ 
to be p~ercntlp after }JUt nut anll implopl?tJ fD~ d)e p~l)fit of fuel) 31Uue~,: o~ of fuit) 
itrue £!!)ale mbitl), tDep, o~ ~itl)~r 1'Jf tljem tlJOU~l) ~aul?+, . . ,. , ; . 

Coke agr~cl11UttlJ bun ljeretn, fo~ ttc .tn t9 (if afccthlarM) tt_ !Vall pIeafc 
-([)otJ to fentlt!Jem anp ~ong) tljen, &c. . - , 

Oodderidge l1emahtJet'l) 3:f tl)cp tall fucb itTtle 9I;a1£ a t dye time of tl)C Dead) of tijC 
1tlffe,1UiJct1)Ct Thomas ani) Laurence llJoul1l tbcn babe ebc fan"\(; heafc o~ not'/ ([lead!, 
tbep'tlJoull1 not babe it, but tbett ~ong... ..,-

HaughtOil J ufiice agtccn bCtetn lUitb tim, f06- tbat Thomas anl1 Laurence 1;1' tlJi$ 
am, lUHe not to l)aue tlJi~ lLcafe abfolutdp, but mitlj a (Si) ann if 110 iITtle ~ale, 
t~ep not to 1)abe it ttllfolutclp, but 1\)£P 1l:letc tbcn t,o l)a13c- tbc fame onlp ,((HiD,if 
ttonaUp, attll tljat 1.11itl) a (Si) aHo (S) anll if aftcth1aril,s it·i1JaU plcrlfc (/B,o,iJ}O fenn 
t1)em iffuc ~ale, &c. tl)cn, &c., . :: .. ', ' 

Croke JuHice to tbc contrart', 1lt!Jc cafe _bere is, one tauing a lleJfe fo~ p('(lr~) 
tnak£~ 1)i~ ~m in an]) bp lUi)icb be m~ke~ a nifpoution of ttJi~ uip lLcl1f(', an~ tl)ti~ 
in tgf~ manner foUotuing, lye 1)atl tlUo ~on,B, Thomas ann Laurence, I. I)c l,1~li!(fctl) 
tbi~ to I)i$ Sife fo~ 1)Ct life, anti if fbI? tlfes 1lJftl)in tl)c tenuotlj;:n ~)£ lll!biiei' itt£' til 
Thomas anti Laurence bf$ nno {alon~ rquaUp ann joplitI p. ; if t!Je~ !Jaue. tff~le, Sl}a Ie 
:.: dits clauf£ nett uefo~c 1)e fpeaks oulp de modo habendi,) if t1)e1' !Jane no ~Ol1~) 

.41 l"uep tD be joint:>'tenants)bm if tbep IJabc$li>ol1~~t~tli ilJt to be fo,tu,t tolJ~ l.~q1. 
l,~ ~enant% in <li:ommon '; if botb of tbern ljabe ~Oil~; (1)i,9 ~ten to b(rereJlif}l.fp} 

.® 2 . tl)f 
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t~e urnefit offucl) $>OU!i, (but t1:)is fo t!l be,aft£t tu£ t!£ltij of tue jFt.tl)Ct») 1 ut ~H~ 
one of tl)cm 1Ja(1) a ~on, aUll tl)e oti)et ljatl) none, \tll)iit if! n(lm to be none bere in 
tbi~ ~afe '! 'tlillllJ£cl)er ttis ~on fl)nU take p~efcntlp (l~ not) a~ to tbt~ {)e m~n not 
1)al1£ tl)i)5 Jleafe p~e[entIp. "-

Coke. 11CI)iS i~ a plain <!Cafe in mp 3:ntlgmcnt)tl)at if tuev {)al1e 3lTur male ~Cbin~ 
at tlJe Dead) of tbe uwtUl't, tlJe ~on9 tl)€ll arc to t~:ht: llotl)ing up tl;i13 w;m, but 
tbctr ilTuc male to lJal1£ all; tis putpofc 1)ere tuas not to Hefer ui s 01;;.,1 ~(ln~)blttl) 
tl)iJ:i p~Ol1irton, mta tl)Cn11lCl;c ante oculos [uos, but tlJeir <i:biIll~en. 

Haughton. m;br imm('Oiare ~ift, bp tUis nentfr, is to t1)£ iffurs maie Df U£i OlIO 
~01l£!) \ if tbep l;al1e fucb l11tte~ to tt he) if tuep bane not fo: t~en ec ~l)emreIUt~,unttl 
t\Jcp, o~ £inler nf.tt)cm, fl)all.bal1e fuelJ iffue to take. ilnn if tlJep :ot£ 1Dft~out (ncb 
flTue) tl)en to .otber~) &c • 

. Dodde~1dge. 'l!3ts tblo ~ons Thomas anti Laurence to ~abe ti)iS; if t~i P l,:!i:1c no 
~on~, but if rbep lJaue~on~) tt~n (I~ it ~att been fait!) t~ep H)ouln be a;. :£1.'i'Sm~ 
in common of t1)e mbole term: jf tl)t~ {vliulil be fD) tl)£n ruis fi:.oul0 til'JC: (D.me to 
tbeit ~.on~ after tbem; but tte [e\Jrzral mop£tie~ tbm to ~o to tlJeir ([l;tl;CttH;;-~. 

Haughton. ~ere lllten nne of tbe ~on,9 tatb ifftte SWa Ie, be fl,t n .f h~ t~t? p~c~ 
fentll') ann if t~C otter ~on al(o aftfr\lJarn~ 1)ad) an itTue ~ale, be fl..e.n tJ)O' aUa 
take anll en jOp tbe fame mitlJ tbc .otter. 

Coke. $C1)e _ife tere is tbe fitll) t.o mbom tIJe I1~1.1ife of flJi£'lr~s mate fo~ Ij£J; 
life. 31f tbe tlcbife be malle in tbi~ manner, (S) tl)attf J. S. fiJalI par 10(,01. to ml? 
C]J;t:tcttto~~) tbat tben IJe t1.JaU baue ml' {anll to bim anll 1)i,9 ~ctr~, ttis i£> gretJ fo ilp 
lIebife, but not fo bp a <!Conl1epance at tbe <!C.ommon lLa1ll. 3f .onc lIotb tcuffebi.s 
lLanll to anotber, until1)i~ tlebt~ are pain, tbe (lJ;,:ecut.o~~ bal1e a term. )!Em it (lne 
tJotb J1eafe 1)i~ J1anll to one, being of a certain pearlp naIue until1)i9 netJtt- an: pain. 
31t 1t.ms 1:\efolb£ll, Termin. Parch. 24 Eliz. in C. B. a£! appears in tbe lBifiJnp of Baths 
<Il:afc,6 pars, fo1. 35. h. t~at tbis i~ but a lLeafe at 8iU, mitbout Iibcrp malle, but 
if be makc£) Hl1erp) tl)en be l)atb a jfrccboIn. 

Dodderidge bemnnncn at mbat time tte ~on~ of Tho. anti Laur. fiJoultJ babe t1)i~ 
~eafe '! .acco~ning t.o tye llcl1ife etc" fi)oU{ll 1)abe it at no time) bp t1)at confttuaton 
11lbiclJ batl) been manc. .. 

Croke. ![:l.)cp are to 1)al1e tyi~ after tbe ntatb of tI)cir .anccfto~. 
. Coke & Dodderidge. 2C~£re i~ n.o mO~ll at aU in tbe t1.Q!IlU to hlarrant (1)i~ to 11e 

(0) but tyep atc to l)al1£ it p~rr£ntlp) anilnot d;eir .¥.atbet~. . . 
Croke. 1II.:iJiS f~ not t.o ue fo) fo~ bp tui~ ~Hn ttep ,!re not to 1)al1e tl)t~ uU 

after tye :oeaty of tbelt jfatyer£j) anb tl)ip is fo bp tbe forfque de modo ha
bendi. 

Coke. <ltleatlp tbcp arc bere tbe immcbiat£ W£l1irce~, if in eife at tbe lleatl) of 
tlJe 8ifc. • 

Dodderidge bcmall'Ocn at 1lll)at time tbip fl)oultl be Jlut out anll implopell to tbeit 
ufe, mberc tbep are not in eife at tbe lle8t.l) of rbe _ifc f 

31t batb bee1.1 faitl) tyat tlJis mall not be tm after tbe neatt) gf ttdr jratt£r~; tlJi~ 
cannot be fo) bctn~ not to be 1tJarramCll bl' tlJe lnO~ll~ of tte Dill, tye h1lllt~ bcin~) 
tbat p~£fentIp after tbeit birti) it fiJall be fo implopelY. • 

Coke. ![:bf~ is a,9 plain a <!rafe a~ anp can bc) fOl- tlJe fole rcope anti int£nt of tbe 
1ICcftacoh a,9 appear,9 apparentlp bp bi.9 ~m) ma,9 to Plcfer tb£ ~onp of Thomas 
ann Laurence, anll tl.Jt~ to go to Thorn. ann Laur. equanp anl) 'joputlp, if tb(l? babe 
ltD ~onp) otl)ermife if tl)el' lJal1e anp; anti if nne of tbem I)a\.l£ ilTu£ q9alc) be to 
iJal1C ttis alonc; anll if tbe otber afterblatll,9 \Jat'9 iffue S1Salc) be t1Jetl to babe tIlts 
lUitb tim a1£o: $Cuc bcrp bloltl~ of tl)€.-ill make tbig vIatn, ilcing (but if it 
t1)aU pIeafe <l15on to CFUll tbem afterblarll~ allP ~eneclJtIll~£n"tl)en, &c.) 1lltcn t1)"!' 
t1)aU babe anp ~en~d)iln~ctl) tben p~er£ntl1! tbe fame til be put out anD imllll.1l:eli fo~ 
tbe fole benefit of tbem. 

Dodderidge. 
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Dodd erid ge. lILo luaintain t!)at 1lJbt~b bl1tO been fail', tI)ere i~ no 1111lp hIt d)t~-, 
to tefer t~e b.lo~lJ~ to tbe poffeirtolt, if !liep 1)8benO ~on9, to maRe t~(m jopntJII 
'tnant~; but if tbep babe ~on~, tl)fU to t~ senants tn common. 

Croke. ]f e'be b.lo~tJ~ ban been, if tbep babe ~on~) tbat tl)en tucre fljoitltI be no 
~Urbil.loa. betlueen tbem. , ' 

Coke. Uap:men tiD not Rno1tl1Ubat a ~utbiuo~ mean~.,. , 
Croke. ~ut tbe cafe t1)nt t1)e1' botb of ti)ttn ~abe ~ons, anti t1)£P batb art£r~ 

111at1.l~ tlO tlie~ Clmbetl)cr tl)is !ball be fetlel1 in t1)em till t1)ep tilt, anb 1111)0 ll)alll)ab£ 
t1)i~ after\l1attJ~ '/ . 

Coke, Dodderidge~ & Haughton, mane anfwer, m:1)at dearI1' t1)rir ®~£mto&s (!~ 
gtlmtnillrato~s fbaU iJal1e tl)is after tbtfr tlratb, foa. bp t1)e bJO~1.l~ of tue ~m) t1)£ 
~OltS of tlJe ~on£) ball tl)is lJebirell to t1)em abfDlut~t1" ': " ' 

Coke. 31f a man makts a jFtofflllCltt in, fee to t1)e ure of ~imrelf fo~ life, aftei 
to tbe ufe of cberp one of 1)i~ ilTue j]=cmalc~f linD to tbe ~eir.9 of tbeir 115olJie~, after 
to tl)£ ilTue of one llDau~bter, at one time, of a feco\tb ~auglJt£r at anotl)er time; 
i\ntJ of a t~it1.l ~augbter at anotl)er time, fo tl)at tf)i~ to bcll feberallp in t~£m, anD 
p£e aftetiuar1.lS to aU; t~£p are I)ere 30pnt~tcnant~, anb pee tl)£!' cQme in at (cbeta! 
time~: lIBu~ tte reafon of Cl)ig ig, beeaure ete root l.lJa~ joput; tti~ ~atl) beu1 fl.1 
iltljUbge1.l, alll, fo tete in tbi~ <Il:afe.. , , . ' , ' 

Dodderidge. 3f one batl) a fieaCe fo~ pcar~, anb 1.lDtb bellife tl)at after bf.s neatu, 
t1)e @~ofit~ of tl)tsfbaU be put out to t1)e ute anti benffle of J. S. tbis i~ a lJebire of 
tbe lJ..ea(e It felf to lJim., ' 

Coke. i1~reetJ t1)15 to be fo; anti' fo f~ 45, E. 3. tit. Feoffmtrits, & Faits fo~ ttig 
notl) tant aUlo,Lint unto a bctJife of tl)e litafe: j'Foi if Due 1I0tb gtant unto anot!)er 
tbe p~ofits of tis ~anll, anf) maRes Uilletp,d)lS ff)aU be a lLeafe fo~ life. 
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, 31n tbfg <taft all tlJC t{nee ~Ubg~~ Wett of ~pinton againft Cro~e Juftice, anll fo 
lUitl)out anp furc1)er lIcbattn~ (ii ttis mnttet at t1)is time, tui~ ~afe \.t1a~ bp tbe 
tourt tllljournen to a funbcl: time, fo~ ttc re£gIution of tbe <!Court l)erein. " .. 

ilftet11.1attJs, (S.) Termin. BIHar. 13 Jac. B, FL tbis ([afe 11.1a11. mo\lrb again,: Termin. Rill, 
an1.l ar~uel1 at large DI' tue ([Dnmil of bod) fil.'!c!.1, aftn nft£tblatll~ bp all rlJe four 13 Jac. B. R. 
~~ ,. .', . k 

3lt 1tlas urgen fo~ tlJt plaintiff, 1!r.bat t1)il) ~tttting out to tbt ufe (If 3:nfant~; h~ , 
a ~ebife to tuem bp ~mplication) a~ appea~£) hI' 38 H, 8. Brook deyife, placito 4~. & 38 ~ g Brooj{ 
Srooks Cafes) fo1. 7 i. placito 3 16. 15 Etiz. Dyer. fo). 323. 23 Eliz. Dyer, fo1. 37 I. & DeVICe 4e. &c 
13 H. 7. £ 17· on£ bcut[etu, tbat after ttt lJeatl) of bi~ ~ife, l;i£l ~£ir il)alI l)att& 
tbe lLauD, tlJt~ i.9 a WetJifc to t~e .lfc bp 3lmplfcation. . . 

1lCben a£) toucl)ing (1)i~ poffibtlitp of a1[:etm, tl}nc tbts bp limitation, a~ it bJa~ 
tttQ;£tJ,) map come from nne to an~tuer, a.9 is l11nrr~ntCil up Mannings ~afe, Coli.e Coke 8 drs 
s parg~ fol. 94, 95· ~o~e 10 ~ars, tol. 46. Lam~ets _([;~.fe,. Coke 6 pars, fo1. 16, 17· f, 94) 9~'E:.J: 
Wildes,ctare, 14 Ehz. Dyer, fol. 30 4. anti I6 Eliz. Dyer, fol. 333. Chapmans ([afe : 
!:lJen a~ toucbinQ; (1)e firll affttlt, to take a~ a lJ..cgatCe,' WJnijztl)£t tuts (fJan ~o to 
tl)e otbet~ ! . ' 

3\t 11.1a!l tttgetJ, t!Jat it fl)aU fo no; a£i it is refolbtll in Lampets «tafe,' anti in' M;ln~ 
rungs <!tare b£fo~e tememb~ell. . , . 

~t was (urt"ger urgeD, tt)at tti£! !!Debife being to t~e ufe lif tIJe ~Dn) i:S all one 
a~ if it !Jali !leen a l1!)cbi[e to l)Cm. .,' -

Coke tlemanl1£lJ (If Nay fo~ ti)e a'D~f('Ubaftt: 3f Thomas anlJ Laurence l)al1 iITut 
two ~Dn~, lining at d)e 'Oeatl) of tbe m~fe, 1111)0 turn fi)ouln l)abc ti)i£llJ.eafe. 

Noy faill, 1lJ:lJat to ruts lJe moulo fpcakaftctbJatlJ£ii 
ffiitft 1)e agreeD, l!Cl)e alTent to tbe fldt Jlegac1', ttl be an atTent to aU t1)e t1tl)H~ 

in remainner. 
Coke. 1tbi~ ~ betp tIcar to be fo of it fetf~ anl1lleel)~ not aill1 futt~cr .ar~Hf 

ment( 
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Noy fo* tlJe ;IDefennant urgcn. I. 1!L:bae tbe 1!lleroitt bete i~; imperfert: ~be 
3utp tlo filllJ, tbat Thomas tlJe <!B~an1)fatbet bla~ poiTctTen of tbe ~I?nem£llt fo~' 32 
1!ear~; but 1tJueti)!?r tbi~ bn11 continuance at tbe time oJ tue re~el'!ttp of d)e ~if~ 
o~ at tbc tim€ of iJI£! neatlJ, 1£1 not founn ; it appear~ not bl' tti~ tIliet13tn, \ub£n-t~; 
lLeafe Din begin, UO~ pet 1tJl)cn tl)e fame 1tJa£l to enn. . ._ _. _ 

Coke. 3f it be founn (a~·tere it i£!) tbat be lUa£! paiTelTen (If -tbe ~eafe f"~'32 
peat£! : 3!t fiJalI be int£nnen to. be fo at tlJe time of bi£l neatl). 

Noy . .Ql~ to tbe matter in lla1tl) blbfct) tells upon tI)e conllruttion .of tbc am, 
twnt)etbct bp tuig WlliU, tue bittl) of tlJe ~on J)etermit1F~ tbe (!J;ftate ~nn 3\ntetell 
of tbc jfatberg : l/tbt£l it 110tb not 110, fo~ tbe meaning of tbe ~ ill i~~ tbe jfaf 
tlJer.s to l)abe an (lJ;ftatc tl)crctn fo~ tiJefr }LiUe~Jl.littcut being ebirtelJ of tbi~ bp tbeit 
~on~, wben tl)ep fiJoulo be bo~n: ~ere tbep ~alJ not anp ~on 1l.lben tbi~ lIcbtfe llla~ 
firft e~ecutelJ in tbem (ani) if tbep fi)all iJal.lc anp SWen~rbtlD~en) mp ~m is, tbat 
tbc fame be turn refer\1elJ, &c. to tije urc of &c. after one of tb£m batb 3,tTue a 
!!WaIe~rbiIlI, 'mmluetber be is to iJal.lc tlJt~ no1l.l p~efcntIp: ~e f~ not tn babe it, f06 
tiJe w~al111~fatiJer lIilJ intent! bp tllis l)h~ 8il1, firft to aDbanre bt~ olDn ~on~) be~ 
fo~e tue ~on~ of bi~ ~I:m~, upon tl)i~ renfDn is 16 Ellz. Dyer, fo1.3 3 I. C1atches (ta[el 

}6 Eliz. Dyer attll 17 Eliz. Dyer, fol. 342 • anlJ Tl'in •. 2 Jac. C. B. between Pool anl) Spencer, mber' 
tol. 331. Sec.' tbe i'£btfo~ tat! tlnu~ WauQ;l)tet~ anD a ~on) t1)e ~on 111as to babe but fo~ Ufe: 

tbere atl,juDgelJ tl)£ ~on to batle it in fatlsfaltinn of all ilnnuitp; tere int\Jii 
wincipal <tafe, bp tbc am it i~ fiJe1tJelJ 1tlben eberp one is to take; 1)e talJ a pur~ 
pofe bp tl)is bis twl tIl to continue a means of Iibing fo~ bis ollln tblo ~on~)anll nOI 
to fttip tl)em of tbe poffe1lton,' upon iffue '~alt lJan bl' tbem. 

Haughton Jullice. 3ln tIJt~ <!tafe 3111Dgmcnt CUQ;ut to be gi\.1cn fo~ tbe ~Iaintiff: 
SJrbe qucllion l)erc rcft~ upon tbc· conllrttrtfoll of it .iII, in b.1l)icb tbe ,Webi(o; 
lJiltue,:piainelJ t)tmfelf in tbere tnro courfc)3; tye IDebife to be conllitional to btl 
t1l.lo ~on~, (S.) . ; 

3lf tiJep babe no ~on~, anll tUlo, if ruep IJabe ~ont!, tuen to be refctbetr, ann pu: 
out, &c. fo tbat ue tatt bcre bp tlJt~ £]:p~eiT£lJ iJimfelf. !!l:be firft t~ plain bp tUt 
1Do~tJ£i of tlJe MHlI, (S ) if tlJep iJabe 110 ~on~, ~c. 31t 1)att) bren objel1£lJ. Q.lando 
1l.lbm tbi£! fi)ouI11 be. '3-t 1)ad) been urgeD, ttis to be taken at lbe ]J£atb of Alice. 31 
ttcp babe 110 ~Gn£l; tl)cn ttep to i)nbe tti£Ill.rafe cquaIlp anb jop"tlp. 

~n lInOl1Cr to .tut£!, if it fi)DttltJ lic taken fo, tlJ~u it 1llouIlJ be again! tbe talaintfff 
tut tue (amc ougl)t 110t fa to be taken,neituct bp £u£ l1!o~iJ~, no~ pet bp tIJc mcanin! 
cf tiJc ~hn. 1[0 make a truc (ol1firuainn of tlJj~ WlthU, tue ram£i~ to betaken aUI 
(onfrOerrD a!to~etlJet, botl) tiJat lUbitb p~£CCCll~, anD nIfo tbat ll.l~tcb fOUOlIlS,if after: 
ll.mrDS fVCP lJalJc Hftle ~alc,~c. ti)IS to bc at anp ttmc 11litbou! anp Iimiratio\l;. am 
tl)i9 app£I'Il'£1 to be fo out of (1)c llans of t1)£ Em. jfo~ after in bis 8m, tc IJat~ 
allotl)er cIl'ltlfc,rS) 3;f lt fi)uU faU out tbat tlier fi)nll l)abe no iffue ~alc,(1)£u tlJi~ i~ tl 
(orne to dJc t\11o ~om; of Hen. Blamford, anD tberefolc tbis i~ to be tatun iu anf1l.le· 
to tlJc obfertionmatlc, Q!ando. 3:f tbep 1)a\.1e ilTue ~alc at anp time, tben; 3Fo~ bJ 
nlll ImcntJ bp tis ~m to babe t1)ig to come to a llranger" tatber tlJau to lJis OWl 
~On~. xUfo tl)c .m t~, 31f Thomas mp ~ou 1)al1e i\np ~Oll) tben be to gibe up bil 
(!];{tate into t1)£ tanll~ of t~C ~on, o~ to pap fo muc~. 
- 1ltti~ i~ an .ar~umllnt out of tlJe .tn, 1l.l1)iclJ l10tu fatisfie me tbat tbe ~on ii 

to bab£ tbig at anp time 1tJiJen be fiJaIl be bo~n). anO tbi£! 1£1 to be coHeaetr 01lt 0 
tbe \1JO~'tIS of tiJc .8iIl. 2. 9rgumeltt~ to fati~fie me againft tbe fo~mcr ~bjeaiolt 
ant! in uafon tlJi~ aUo follOlns. jfo~ bere is not onc 3ntercft DCpell11ing upon ano: 
d)et but tere i~ an 31ntereft 1tJiJtc\) map of it feU commence. atal1p time, ann tbi: 
<!cft~te fo commencing i~ not ltlte umil a remainDer, tl.cpeniJt~lg, on a pattfculm 
<!BUatr. . 

.ano tbe fo~m of tbe blo~n)j of t be W!1Hl~ 110, fati~fi£ ~e, beillg <if ic. pleafe <JB:on: 
to (tntl tbern ~Clvd)tlo~el1. ~~rn mp ~t\ll~ tf;at tbtp ll:aU br fet fOltb) illJ1.l'til 
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to be fD, if at anl' tim~ tbep o~ .£~tter Dftbem ~.ub, ttrue ~aIe_ ,28 H.8. Dyer,.fol. 28 H. 8. Dyer 
16,17. Bowles <iI:are, tbe con timon Df an .®bltgatlon fo~ ~arttnge~monp, l1ctng fol. ,6, '7. 
tbat if tbe wm ife biell befo~e Mic,b. 1tlftlJottt 3lITue Df ter bOllp, tl)£n libillg, ti)at tlJe Bowles Cale. 
~onJ) tlJouln Le boill, me ban ttrue, anll tlieD,. anll tbe itIue tairll befo~e Mich. a'Oj~ 
tbe 16Dllb to be boill ; fDJ. (tunc) teferr~ tn tue Iaft time, anll .relatcg ad proximum 
antecedens (S.) Mich. anll nDt tD tue lleatb Df tbe .ife (tunc) figniricat tempus ex~ 
tremum. ~o ben in tbi~ <!tafc nOID in queftiou. (l[:l)€1l) ttl);' ftanl:l~f witt tlJt. 
matter anb intentiDn nf tlJe ~tu tD be tutt~, (S) if anl' itTue ~ale at anl' time 
k • 
~ue reconn part of tue .ill,if t~ep l)abc iffue ~ale ; tlJi~ tdt~ upon rue 1uo~tJr; 

of tlJe ~lmHU>tl)efe 1Uo~tJS in ~mlHUs are UllufuaI, p£t as ncarll' as we fall, rue ougl)t to 
take tuem acco~lling to tbe intent of t1)e ~e(fato~ ; tl)e£c lUo~n~ liD gibe an imcrell) 
t1)£ intention of ebe 1JCcftatoh &c. bp tlJe 111o~D.9, being. 31t fi)aU ile tum, rrferuelJ; 
anti put out, &c. re(erve, lXc. tti~ to reftratn tl;at 111t)icb lUa$ glum befo~e; ano 
tlJ.f£l is fbe niltuml mcanin~ of tbis lUO~ll (referbelJ) tuis to be pht out, fo~ bf£i beUff 
fit, anti .tUis i~ all one lUitlJ a gift. ~f one gibes to anoel)er tl)£ p&ofit of l)ts }Lanll, 
lbts is in jj.alU fl.£l a gift of tue lLanll it (elf. ~o lJere t1)ere ltl06lJ.9 in tl)is • ill tIO 
tant amount a~ alt c}:p~tr~ gift to tim, of rlJi.9, nhtl if fmb 1110~1l.9 babc IH'tu bp !Lam 

. alloruetl fo~ a graut of tl)g tbing it felf, a fortiore it fi)aH be (0 in cafe of a ~m_ '. 
18 E. 3. foJ. 18 . .a ll.cafe _alle fo~ life, & poil decdTum reverti debuit, a remainDer 18 ~. ~. f. ~s. 
taken fo~ a t£bcrt~r) being all one, t1;£ one taken fo~ t1)£ otuer. ". 33 E.Ftt-z..,&c. 

33 E. 3. Fitz. title Accompt, placito 130. .a }lca[e mane of lLanll fo~ tlm~ <lrropg, . '. ~, 
tbi..9 bp neccITarp intenllm£1lt to be a ll"cafe fo~ tlm~ pearz. 36 H. 8. Brook j!eoff:,- '16 H. 8. BrocE 
mcnt£l al ures, placito Si. Brooks <iI:a(c, fol. 62, placito 282. }Lcafc to one fo~ life, t t. &c. 

~nll tbat ·after 1)i.9 ll~atl) anotuet 1lJan babe tbe p~ofitS, tlJiS. is, a. grant o~ tlJe ) tbtng Littleton fdl~ 
It felf.: 3lfft be r~ 11l grant~, bp ftlcb unuf~aI blo~tJ~) a fortlor~, tt mall lie ~o i,n cafe placito J8c; 
of .llIs. a llelltfe inane to on£ of }.L,anns Imperpetuum, t~t~ IS a gOOb jft'£.:fimple. 
Littleton, fol. 133. placito S 86. b~t not fo in cafe of a grant, tbcr~ but fo~ life; fa 
bcre in tbi.9 cafe) it i9 aU one in lLa111 a~ if l)e tan faitl, ttat be fi;ouln tabe t'fJiil 
lLearr, anti ro upon tl)c 111uole matter tue lBIaimfffl)ert tat1; a gaott titic,anl1 ]ttn~~ 
ment nugtt to be ~i\)£n fo~ l)im. , 

2. Dodderidge J uftic:e. 3lt i.9 in t\Jig (tafe tD be contitlct£b in 1llbom tbe fntcteft 
of ttip }Lcafe fo~ pcar.G i~, anti tbis i~ tuc onlp qttellion, -betucr tI)is tlJaIl be 
fo beftcD in Thomas anti Laurence, a~ tl)at ttl' fame £ball not be DebeftCl) aC(ain out 
of tbem bp rbe ~on after1llartJ~ bo~n -: .a:£! to tti£!, it ig not fo fetlcil tn item ill' 
ttis mill, but ti)at tbcit 3mcreil mall be lletcrminell bp tbe ~on after bO~ll) tuh~ 
fo bappcnfng at anp time nnting tbetr Iib£~ • .anll fo~ p~oof of tl)ls,_aII not infift 
«pnn manp <iI:afc~, it being berp Difficult to finll <!tafes fo~ to matcIf tuitI) tbt$ par~ 
tfcular <iI:afe. llBut manl' <(Cafes tucre are upon tue general lttuleg fo~ the conftu(ii~. 
on of .tIIg, but eberp tuing is to be ruleD acco&lling unto tte particular rcafon of 
tbe fame_ " 

gg toucb·fng tl)e gcneral1ltulc~ to be obf£tbcll foi tte trite conftrurtfon of QWIg; 
In teftamentis plenius teftatoris intentionem fcrutamur. llfut pEt tIji.s to be' obfn:tmj 
1l1itl) ti)efe trun ll.imttation~. (5.) I. ~tg intent ou~lJt to be a~rreaVle to ti)e 
lRuleg of iialU.2.1lCbi.s tis intent ougbt to be coHcrtell out of tl)e bJo~l:l£i of t~e tIWItHo 
9~ to ti)i.s it map be llemanDCll 1;0b) t1)t.9 fi)all be kuolUn. llto tlJlS it map 11£ tlJtlS 

I anf1tleretl. (S) I. lto (careb out 111bat 111a.9 ttJt fcope (If i)is ~WI. 2. 1[0 make 
fncb a con(frudion, fo tlJat all tlJe blo~n~ of tlJe tlmHU map fratro)fo~ to au}) anp ttin~ 
to tbe 111o~llS of tl)e Will, (;~ in tbc contlrulllon malle, to rrHnqufQJ !HltJ lraue nue 
3np of tbe b.lO~D.9, tut£! is mal,edicra gl01Ta. )JEut £\Jcrp firing ougbt to ~ib£ lJf~ 
founb; a~ 31 {baH make t1)e fame to DO in tlJc rourre tl;at 31l.1JtIi purful?, fo~ Ii)!? nut 
tonftruttion of tl,li~ ~HU. jFir(t, 'WC are to fcc ano cramine 'tUl)flt lUars tl)e Ceope of 
tbi53 ~lau££. jFirrt, 1)£ tntentlfn ll1ftb t"bi~ to afJ~anr£ l)i;i 7~~Hf£ In prre[enri, in futuro-j 
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Palt lIt 
t'O abbance lJi,g ClB~ann~€btlD~£n, if be fiJcUID babe anI', fo tbat b~ <!r5~an1.1;:1cn:bnn~£n 
~aIc nre tuitbin tlJe fcope of tbis ~ tIl to be bp tbi~ allbancell : ~n1.1 tbi~ to be fo, 
i£lllIain hI' berp manp <lI:ircumllanC£l3 in tlJi~ sm.. 

jFtrft, 1)3£ 1)3tij bere in part aDbanun Thomas anD Laurence tis ~on9 iit ~ts Iffe~ 
bp art e~eCtlten; anD if Thomas ban llTuc, tten {Je to take tbe 3':ntereft of Laurence

1 

in otlJcr lIren£mcnts (gibcn to lJim befo~e) (S) Holts, be to (utrrnber tlJis into tfJe 
l)all'Og of frleuM; o~ oiberl.lli(c,.to gibe 20 I. to tbc ~on of Thomas • 

. .$I (teonn <ltircumftallic, 31 bequeat-I!J it ann mp term to Thomas ann laurence, 
(if tbep babe no ~011's) rquallp anti jopntIp: ann if tl)ep {Jabe allp ~£n:::cbtlD~cn: 
tben mp ~iIl i~, &c. 1Ibe firft <lI:lan(e is ruitlJont anp limitation of time, being 
inbefinit£, fo~ iJC Calltlot rellrain t{)e ~ilI of ®'on to anp time certain; bc tber£~ 
fo~e fpeaks inDefiniteIp> wttb tt reference of bi~ trmliIl to tbe llieafure of <!Don, ltlbict 
canllot be rellratncn bp mrn. • 

.anD fo be notb afterWarDS, 1Ubell be limit~ tti~ to IJiS ~on in laws cn:bilD~£n; il 
it faU out ttat mp ~011~ fi)aU l;abc no muc $!9ale,:iltbcu mp ?W!IiU is, tbat after t~E 
Dentb of mp t\to ~on~, it fi)aU befcenn anD come unto tbe t\uo ~on~ of Henry Bbm
ford mp ~on in lam, (S) Robert anll Step~en; fO tbat ebCtp mo~n of tbe • ill {peak~ 
to allbance anD make gOOD t\Jig ~ont1rurtion. • 
~ere are tWo qucftiong to be cl:JnfilleretJ, ann tbi~i~ tb&.main,t'mIbetber tb,is term: 

afrer tbe neatl) of tbe tmife, be abfolutelp tt)en {etIeD in"-homas"anD Laurence as al' 
abfolttte Debife o~ not -: .ann as to d)e 1.t10~D (I)a\)c) tbis i~ not to be referren to tUI 
;t1fatl) of tbe mmHfc, but intlcfmitclp, \lllJ£u[ocber tbep fiJaU babe, &c. 3.f tbEP fiJal 
tabe £Wen~cl)iID~en, tben \1l1)cu -: mtcn{o£ber rtf l' tl)aU babe: ~p tbi~ cn:lauft n 
t t)e ~tu tbere is no p~c(ent lIcbife, but· a cautionate Plobifion fll~ tbe <1B'~anl!; 
<lI:tilD~en, lbep to babe tl)is Ji.raf£ tbcu \1lben tbep are bo~n t ~is o\1ln ~onJS tl 
babe tbis no longcr, bu~ untn tbe!, babe 3!tTuc mall'. . 

l tlJaH frame tb~ cn:afes (lut gf ttis WItH, mUlct miU make an cun of f~i: 
qucftiou. 

I. 31 bequcatb it anti mp term to Thorn. ann Laur. mp ~on~, if tlJep babe ttl 

"on~; puc tl)c ea(c tbat at tlJe t1eatb of tbe ~ife tbell babe no ~on$, hut tte aif 
of 1 hom. ball bam great ltlitb cbtu) 111ft!) a ~011, pet tb£l' ate to cnUt ann to retail 
tllis until tbe ~cn be bo~n; anll if Thorn. bie9, Laur. to babe ttt,; bp ~UtbtlJO~ 
after tlJe ~Oll of I hom. is bo~n) be, fi)aU nom ouft Laur. 11lbo ball tfJi~ bp ~tttllf 
bo~l1Jtp • 

.aUo anmtt, tbat Thomas tall a ~on,tul)o baD ttis I1p 3ubgmrnt of }Lam,anll afu 
Laur. aIro bat!) a aon, (taU 11)e fag" of Thomas retain tbi~ -: be fl;aU not, but tlJ 
~O\l of Laur:.mdocunque be fi)aU be 1Jo~u) be fljall be ~opnt~trllant 11litu b,tm b 
tl)£ \1JO~l1~ of ttc ~m,tbei? l)abing a jopnt titI~, anti tlJet£~o~e t~ep fbal~ be Jopm 
tenant~ accoroing to tbe meaning of t~e ~tU: 'IlJe Debt(etl) 1£ anD bt~ Urm t 
Tho. anti Laur. 

Obj. ~ence it IJatlJ bien ~bjertED, tbat Thorn. anD Laur. h1ere bp tbiS to I)atl 
tbe tulJole lIrerm. 

Re[p. ':!!ClJis cannot bc (0: ~ttt tl)ep are 111' tbi!i min to fJa,be tbis; fo~ fo mall 
pears as tl)CP !taU be tuit!)out iffuf ~ale, Hnb tbfll tbetr lutfrell to be nft£1 
mincD. 

31t i~ tl)c office of a 'JUDge, ill tIlc 31nterp)ctation of a ~Hn) to gibe unto ebet 
lllOln in tbc famc it~ true fo~ce nnn ftrenl!tb; fo tl)at bp tl)is I!I: onftruaion, tbis I 
to be nOllC bere, tbat bp tlJi~ tlmHlI tile lLeafe i~ to be to 1 hom. anll Laur. until tbe 
oJ. clti)cr of tl)em fi)aU ballc ilTue ~ale ; fo~ tbe <Ietlate of Tho. anll Laur.bfUin, j 
to be taken mitb tbi~ Umttation, (S) ulltH,&c. ~ut if anI' ocl)ct conUrurtion fUon] 
be maD£ of tuts Q tIl a£l fo~ d)c EDtfcllbant, tbep mouln l)atlc it til bC, tl)i~ fi)oul 
be to make tl)e :m:efrntO~ to fpeak tuing£! contrarl' in d}cmfel\.1f11: 3if tbfP tuoul 
babe tbt£! til be fetletl in Thom. anD Laur. bp ti)b ttr!' fl;ouIl'I off,r great tlioleucc ttl 
to tbe .ill, anti fboul0 bp t~is infring:c tte intent anI) mcant\l~ of t~e I!CeUato~. 
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.frol- fift, if tlJis ff)ouin be fo, bp tbiS no p~o1lifion mouln be maDe fo~ ti)e ([)~antJ~ 

'billl~en) anll fo tlJi~ !bou!]) be taken a1llap) 1l.1lJicb 1lla~ tue ctiel fcope of t!)e 
Sili. 

.aUo if it ff)ouln ile fo, tbep tuouln bp tbi~ infringe tte later part ann Ccope of tl)C 

Sill, bllJicb bla~ to babe tl)i~ lLea{e to come to tue nuo ~on~ of Henry Blamford 
~t~ aon in la1ll,fo~llefault of ttTue ~ale of {lis o1lln ~on~:, anll t IJi~ fi)ouln be alter~ 
etJ)if bp tbe confirurtion malle, t~ts ffJonln be feden in Thorn. aUll Laur. a bfolutdp: 
:srbf~ moult! be bp lIIap of llimillUtlOn, ann to ab~ttlge tbe 1tlo~llS of ti)e ~HU • 

.aUo bp fucb a (ltonftruttion a~ blouin be mane) tuep muft ann 1l.1o~o~ to tbe 
mIfll, (S.) tbep mull anll tbe tno~ll (ti)cn) anll1tll)ere tbe cIaure 1Ua~ befo~e inncfl~ 
.nice, bp tl)i~ tonftruttion tl)cp ace to make it fo) (S.) 31f tl)CP ti)en babe lt~ S!on~) 
an)) (0 up tbts tbel' 1l.1ill retlrain tbe generalitp of tl)e em unto a time certain: 
~ttt (uel) contlrurtion £baIl be to make a dog to tbe gm, ann tbi~ QJall be to otfft 
bioI-eme unto t1)e ~m; anll to tbil3 it map be faitl, maledicta expofi(io, qure cor-
rumpit textum, eitbcr bp anoitlon to ti)e ~ilI, o~ bp anl' Diminution of t~e fame i 
~ntl t~i~ fball (u{fice fn~ tte fi~ll part of tlJe 'MUll: .ann tl)i~ is not ullufuaI in OUt 

1°5 

~ookg fo~ JUDges to make conftrurtion of SilhJ, acco~tling to tbe intcnt anll 
meaning of t~e partie~, a~. appears in Plowdens Commentaries, fol. 541. ill Parf.- Piowdens 
mor anll Yardleys ([aCe, 1iJ1)ere vne in tbe firft part of tt~ ~HU Dill Deuife lJis CommenraiieG 
}L.ann to J. S. anl) after\l.lartl~ Delltfen a !tnt out of ttf~ '11ann lInto J. D. 1ICbe fol. 54 1 , 8'.c. 
31uDgcs ttere in contlrurtioll of tl)i~ mill, to make aU tte mo~tl~ to nann aceo~tliu~ 
to tbe intent of tlJe ilDeuiro~, Din inttrp~et tbf~, jHrft, to be a nebife of tte IJtcnc 
to J. D. anll aftermar])~ to be a tI£bi(c of tbe jLanll to J. S. cl)argcll Wit!) t~e ~ent ; 
anll fo (1)ere, if a man itl tlJe ficll part of tis sm M(1) tJetltfe tis }Lanll to J. S. 
ant in tbe later part of tis 'il!mUIl te notl) lIetlife tye (arne to J. N. 1lrue nnlp \1Jap 
to make aU tbe 1l.1o~ns of tl)is .iII to llann, is to make tbcm botl) to babe a jopnc 
<ie!fatt in tl)i~ lL-anll; aun tbfB i~ tbf office of a j,uoge. , 

9nn a~ toucbing tbe like conllrurtion mallC, appeared) Coke I pars, fo!' 76. h. (o~e J pars, 
in Bredons <lI:a{c, anll in 19 Eliz. Dyer, fo1. 357. \ut)Ctc Chick 'Or1JUet~ a ~oufe h~ f. ?5.'b. &c. 
Soper-Lane to Alice bh') ([otl.fh1 in jFre~fimple, anll after 1)et tleceafe to W. l)ft ~Ol1, 
lUbtcu W. was ~ett apparcllt unto A. anllno (lJ;llate itmiccll unto W. tlJe 3UllQ:CS 
tucre founn a wap to make aU tue mo~tJs of tbc am to franD, tl)ep (lJere atijtlngtn~ 
Alice to be but ~enant fo~ life, tbe remainner to t1)e ~(iit fo~ life, t~e rcmaintJrt 
unto Alice in jfre; fo bere in (1)is ([afe. 

jjc [1' one of tbe moft Difftcult tbings tn tbc !Lam, to mnke: n ttue ronUnu:ticl1 of 
a ~Hll, 1tlben one: up roltltrmtion make's al~ tbe l11o&i.I~ tn ti)C ~ili to (tauo, Lp 

, ttis be l)it~ tbe: true intent ann m£al1fl1~ of tIJe IDe\)ifo~. 
'2. ~1)e feconn iEloint ariultg upon tbe 1tlo~n13 of tlJe(UijH iII, (S) ll1::1)en mp ~HIt 

ig to baile flJis re(c;rur]) ann put out: ll11UIJtd) it i.s co lJe: rOllft'O£tI1]) mbat mamll,c 
Df ~lin tlJi~ i~ to ~i.s \lO~anllcbilll~en ; uc gtu£,S no (ll;(tt1te: to (1),m, ~c UlltIJ liwltCl:J 
an ®ftate.. .. 

3in tbi~ 31 mill nne f~k ([afel3 to illfill upon, as wlJ£rc a gift of tlJe PJofits of 
tbe'lLanlJ, to be a ~tft of the !Lan]) it felf) tlJts is a lJlatn ([:a(r: :llCttt it appears brre 
bp tlJe 1l:lo~'O~ of tbe ~HlPJ£·neUtf£ll tl)i~ to Thom. Rntl Laur. (if tl)CP tab!? no ~Oll~) 
but if tbep 1)I1U£, tben tbetr ~OllS to {Jab!? ti)is ! 1Ifp tl)i~ a plain ~nnTefr is t'!:ibni 
to ti)flU; fo lap cucfe 1Uo?,tJg togetuer, (5.) tiJe pULLin!! f[)~tb) lUitb tte gift to tiJC 
jfatber~, ann fo all 111m lliel! foHottl cOU[(qu£1Hlp. . . , 

30 H.6. Rrook, tic. EHatts, placio 74. Fitz. tit. Dtvife, l;]acito 22. ~ mnn i:ltlJt(2,£) io H. r. ErG; 

ILmli.J to tb~re tn£U, ann tL)ac one of el]em fiJaH wke tuc ~\&Ofll~) an~ bicPjtlJi~ U!aIH'~ tit. ~c. 
a tlfe in lJim, ann tbis is but an <!Baate ffl~ life. 

3 • .a iJcuife of tue t0~ofit9 of Lte !LanD, is a lJ£\.1ife of tl)c iLClUlI it f£If: ,a jfeoff::
ID€nt in ,f,& mane, referbing tue 1¥J&ofit~, is a twin il\e:(ctullticll; ann to Upllll tIJe 
1u1)olc matter, d)c iDlaimitll)ere bad) a gOOl! title to tl)t~ lLeafe bp tbe '1TIillhI) ann 
~tI})gmcllt oug'!Jt to be ~tu£n fo~ tim. ' . 
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~>e:r .......... .r..-:r--

'3+ Croke Jufiice. lt i~ a berp bartl tbing to tI)((\1.1 a perrpituott~ (enfe out of 
l'Iubtou~ blt1lb~; a~ tbi~ <!rafe bete is upon tbis Will, 31ub~£nt ou~t)t to be «{ben 
flJ~ tbe llDefenbant; anti tbat tbe l01aintttf, tbe ~ou of Thomas romell tere aDt~· 
tempus peter~ fecundum nomen, ita res eft: Tefiamentum eft teftatio mentis.; Thomas 
'be ,Iaintitt i~ not to babe tbiS buring tbe life of bis jfatl)er; 

3lt mull be a~rretJ) tbat fubtilis conftructio is not to be, anti tbat Turpis eft pars,. 
qure non convenit cum fuo toto. 

It muff aUo be agreeb, tbat fueb a con(frurtfon oug~t to lJe malle of a sm) bp 
\llbtclJ aU tbe bJo~b~ map bldillann to~etber. 

Coke 3. pars ~t is a goot! lltule put in Boraftol1S ~afe, Coke 3. pars, fo1. .20. h. fo; ronllrurtion 
&c. ' of SiUs grounn£tJ on tl;is reafon, Qlia teLlator eft inops confilij. • 

In· tbe at~ument of tlJis <!tafe) 31 blill bp tnp conffruttion) make aU tlJe blo~lJ~· 
ann parts of tbe .m to fpeak anb tlann ltJell togetbet; _betbet tbete blOltJ~ itl 
(be .m are to be rdettcb to a contJitional bequell, o~ to tlJe taking of Thomas 
anl) Laurence jopndp i 

lIbeCe <!D~atJations oug!)t to be obferben in ~\)erp mill, (S) .fita, Q9id. l.~-
bus, & 3. Quomodo. • 
~nb in t!Jefe lleps 1 tlJaU go in tbt con(frurtion oftbis Still. 
11l:bis oIl) Thomas Blamford tbe (!J)~aullftltb£r obferbeb a goob courfe, Statututn dl: 

omnibus feme! mari, & difpone domum tuarn, nam U1Ol'ieris; beu be make~ tt~ 
IItrpofitfon. . 

I. ~id, (S.) bis 1Libing caUttl Gowens; tbi% is in peace. 
2. Qgibus, ~e ban 'bete fout perfons tn bis Gept. 
I. !It!Je Sife of lJfs bofon'), chara uxor, chara conjux. 
2. ~i~ 4Cbiltl~en) grad liberi) grata pignora. 
3. 1[;1)e ~ons of tis ~ons. .ann 
4. ~e batl a purpofc to continue tl)is in lJis name) ann tbfs hlas tbe intent of e.ln 

Thomas Blamford. 
I. 1[:0 1)t~ Sifc, Qubmodo, tlJili is in peace: In fecunda qureftione qurero; Qgo,. 

modo, tbis ll1as not abfolutdp to !Jet fo~ bct life) but UpOl} conbittnu t1)at {be ff)oUllJ 
.110t (eU it) anti not otberbJifc) anti tbf~ De modo habendi. 

31f it 1)ab bren n£man1JclJ, but blbo fiJalI l).al1e tl)is after t1)£ brad} of bis Sife t 
tc WOUI11 fben 1)abe anfmcrel:J, tnp ~ans Thomas anll Laurence: ~ut tbts map laft 
Iot1~er tban tl;l?ft IibCS; if be tall brellliCmanllelY) )ll~O fi)aU babe, it after tl1em ~ 
ti~ anfwcr) ~f 1bcp babe no ~on9, tben t1)£p to babe tlJe fame fopndp: Qli beRe 
interrogat, bene dacet: 31n one tJegrte tlJep ate to babe it, if dJep babe ja)ons) anti m 
M10t!Jer tJ£Q;tre if tbcp babc no ~ons. 

3f ttep uabe no ~ons, tl)Ct£ ttep to take it jopndp,anb tbt ~ur\li1lo) to babe it; 
(It.bcrl:Uife if tbcp l)abe ~ons,tbete no ~UtbtbO~ to be; anb bp fud) conftruttton ttere 
1l1tU be no contranetp. :llrte bl!JfclJ hliU be, if anp otter conftruttton be mane of tbiS 
8m; anll tbi~ 1l10uln be vim literre,& vim naturre fecare; bere l)e bib r& ante oculos 
[uos, tbat"bt~ ~on~ ba11110 ~OllS) anb tlJerefo~e ttep Simpliciter & abfolute blert to 
{)aue tbiS. 3lntticacp anti ineonbenfencp bloull1 enfue) if anp otbet conftrurtion fiJottJiJ 
11e malic. !:bi~ Thomas bere an :Jnfantbloultl put out bis jFatbet, t!Ji~ is ante tem
pus petere,& filius ante patrem,antJ to make tbfs to be fo) blouln be fubtilis confiructio.: 
16ut ex pra;ocedentibus & confequentibus, conilruttton ougbt to be matle)anlJ fo bp tlJi~ 
£onllrurtion it ltJoultl not be to offer vim Liter~, no~ pet vim naturre. 9not1)er tbtn« 
to be obfnbel.l in tlJis sm. (S.) 3lf tl)rp fiJaIl babe anp itrue ~le ; tben tlJi~ 
fi)aU be rcfetben a1111 put nut) &c. tlJt~ ~iatlre tatl) an Emphafis tn it (refetbClI) fn" 
lUl)otn) anll from bluonl:' ftom lJim ~l)o was to ~abe tI)l£l bl' ~utbibO~. Ne jus poi: 
feHlonis, Ne jus proprietatis, bp t1Ji~ ~m is gtlJen to tl)t~ 31nfant • .anD lip 3lmpItca.:: 
tion, an enne[£1 lIC1:I((e to bi~ tWo eon~~t~ not tlite (ontrouICll; anti fucb conftrurticn 
to be malic of a ~Hn appcar~ bp Frenchams ([afc)tn 2 Eliz.Dyer,f. I 7o.,anot!Jer t~illg 
i)3 alfo to be otlferbct/ in t9f~l mm. (S) ;t[~c ~on,9 of t~e ~Ull~ to tabet\lt~, loco . 

{U() 



Part III. Termin. Mich. I31a(;. 
& ordine (S) ilWtl)e tbitlJ place • .2lnll in tl)e fouttl) otl)er~ to babe it,wbo ate namrlJ 
in tbe Sill. gUll' (0 bp tbt~ Bill, tbe WefenlJant l)atl) a ~OOll title; anll (onfe~ 
qentlp 3ullgment ougbt to be giben {ol-I)im: 

4. Coke Chief J uilice. Virgil in l)i~ Georgicks well faitf), tl)at tl)eu i~ ltO grounti 
fo barren, but bp fruitful ~u»banll~p it map be malle gocn; anb tl)t~ i~ berp truf, 
tq bert) in tl)ia barren CltaCe bll)tcl) I)atl) been mane a gooll Clta[~. ~ lIo agree 
all ti)e gtOUROS b£fo~e put fo~ contlrurtion of .m~. llBut vita regul:r eit ap~ 
plicatio. ~l)f~ ~are l)atl) bern berp well argueD, 311 tl)t£4 cafe upon ti)e mill, :J 
(Onceibe tbe 10laintiff to babe a gooll title; anll tl)at 3!itbgmeut oug~t to be gillen 
fo~ bim. 31f tl)c !Rule be ttne, eberp (pedal caCe bat!) it~ (pecial tfa[Oll. llCl)cp 
lUbtcb bO put manl' ca£e~ upon general grounn~) ti~ tl)e lea11 butt t(l t\Jc cafe in 
quetlion. 

llClJe{c ~ules are to be obfetbell fo~ conllruction tlf 8'itI~. 
jfirft, m::l)e intent of tbe Webifo~ is to be obferbe'O • 

. 2. ilCtJhl intent ougl)t to be taken anti £olltrten out of tl)e Rill it Cdf. 
~nll 

3- m::i)i~ inte.nt ougbt to agtee l»ftb tlJe Jau!e~ of iLabJ. . 
3n tbi£J ~m'31 fbaU e~amine tbe meaning of tlJt9J~oon oill man i)erf, mltbetlJer 

t~e ~on9 of bt~ ~ons to babe tbt~ l!.eafe, anll bi~ own ~(ln~ notlJing 1 i\~ to tbi~) 
<l5~anbfat~er~ rometime~ babe a£J great an affection to tl)etr ([)lanbcl)illJ~tn a~ td 
tbeit oWn ~ons. ~e I)atb bere Plobilleb fo~ bi~ ~ons in bi~ life tim£'. 
• 1.)151' tbi~ _m bis _ife . i~ to babe tbi~ Jj.ca(e fo~ ber lift. 

3ln tbis ~lliU, tbis t~ to be obferbetJ, tl)at norte batl) aliI' abfoltite CJJ;(fatt gillen 
unto tbern bp t!)e fame. (jl6ut t~e ~on~ of tlje ~ott~ .onlp) :m::be _ife t1)e batb a 
connitional ®llate, bis ~on~ aUo I)abe a conbitional ®llate. ~itt a~ foi 'biS 
<Y3~anbtbiltJlen tuel' ate to babe tbis l!.eafe bp tbe ~iU ab(o!uttlp: lInll bl' tbttt 
l!eatl) tbe· fame is not to febert again unto Thomas attb Laurence, but U11tO tbe .anI 
minillratols of tbe ~ons; aftet bet Deatb) 31 bequcatl) it (5) Gowens, anll mp 
term to Thomas anb Laurence, if t1)tp babe no ~on~ ; if I)e bab bUn tlcmantJeU 
tlJis, (mbat if tllel' !)abe ~ons) tben it i~ plain tbat lJp ti)e blOlbS of tl)is m1iU, 
Thomas anll Laurence ougbt not to lJabe tlJi~ omnino, ( cquallp anll jopntlp) tl)i~ 
goes; uuto tbe ®llate if tl)ep babe 110 !aon~ ; tuts i~ not to be rcftrrtll to <!Cbil:i: 
lIlen • 

.a~ to tut iuttrell in Gowens, (if tuel' I)abe ~on~) tbert is tl)en no quellfotl ti)at 
Thomas anb Laurence arc not to tabe it, ti)iS is as a <!tontlition p~ecetJent to tbem. 
31n tue contlrurtton of Stll$, we are to (onllrue blol'O}) acto~l1ing to ®tpmologies ; 
tbep truo are not .to babe Jol'nt~~on~: bi~ intent bp- tbe fcnpe of tlJf~ Stll, lllai1 
to p~cfet big <II)~alltJcbtltJ~f1l (bI' tbe conllrurtioll wttcb batb bern of tlJ19 ~HU) 
if tuep baue ~Ollt3, o~ baue no ~on~) tbe jfatber~ to babe t~i~ J!.ea(e urtl befo~¢ 
tue ~ons+ 

!lCl)e fttll poillt in tlJi~ €afe materia! to be tonfinereb., \ljl)o hla~ o~fginaUp illJ 
ttubeb to be al)'oanceb bp tbis Dill. 1lCbe ~on~ ofbts aoti~. 3if £bep babe no ~oms 
at tbe tJtRtU of tbe .ife) bf~ eon}) tben to babe it :\l}obllong are tlJep to l.$11£ it ~ 
11LIJe 1<!tlill clear~ tbi~ (S) 116ttt if it lli£'a£e dI)ob to brtlow on tbem ~en~cutlbtett) 
:m::ben ml' Bill is) t1)at it be referbe)) aUl) put OUt) &c. m:\)en llll)rn bo~n) to tbe 
ufe anti p~ofit of tbem. 1[1)£r£ i~ no tmubt at aU to be mate of tbi~. Malt:diCta 
expofitio qUa! corrodic vikera textus. jl6p tte (onllrul1i011 bll)icb batb beett maDe (If 
tlJb~ .ill, tbep lOOuin couple tbis~) if (1)el' babe no ~on1J) to (1)£ l1Fritb of cut 
Sife. 1!C1)i~ tuas no nitlillrtion in I)i~ tUU1lt) tlw time (If t1)e btrt~ of tl)£ eons ti 
not i)ere material. ~ut quandocunque, tlJis fbaU \Japp£u, tl)ep tlJfn p~effUtlp to 
babe ft, anll tlJ\S is t}Je teafon giben in 5hcllyes Cltafe 1 pars. ~O tbat no trafon can 
be mane from tlJc time oftbe binI), fo~ tbe art of <JI)oll fijallu£bet b~££n anI' Cltala~ 
mit!, to one ltlbo t~ not bO~ll. It i~ to be obrn\lt~n fo) a ~"{e, generalia verba:, 

oil 0 !It?t " lZ" 6< ~en'IP 
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general iter funt interpr~ta~1da, anD t"bi~ i~ a lI\,tllc in }La~! gf ~t _U }JIl'sfe ([)OIJ 
to, &c. tben. :m:bcrc tg no tea£on to p~cjuntcc tllde <lB~antIcl)t1tl~en if bo~u one 
tout b£fo~c o~ after bis 'ticad). ~iG int£nt b!, tlJi.9 ~ill1tla~, t1.1lJcn tl~p ilJo~ItI bt 
lIo~n, tI)cn to l)abe it. llJe ni1'tI I. Martijbc matle lJis ~m in ]anuaryhefo6c.; hlben .. 
t1)e fitrt Thorn. Bl. tllCll, tlJc pafiibtlitp Oill tben bell p~cfentIl' in bt~ ~.on.~ Thoma~ 
aun Laurence, anD 1)1' niD kuohl t1)ig, tlJa£ ebc!, 1)ab ltO ~on~ at tlJe time of lJi11 ncat~, 
lip (1)c Bill Thomas anti Laurence to babc tbi~ }Lcafe, if t1)£!' 1)abe no ~ons; llSu, 
i)ere t1)£!' l)abc ~J)n£i, ergo. 

)lEp tlJi):i conllrurtion, 31 ilJaU make eber).' 1t10~tJ in tlJig _in to (peak. 1f ti)ep 
1;Jabc no fon.9,t1)en tbcp Thomas ann Laurence to babg tlJi£l.)lEut lJ01l1iong -: 1tlJe 8ill 
ant\tletS, 1tllJen tbcp ~abe ~on.9, t1)en t1)ep to 1)abe it; tlJe).' ate b06n, t1)en tl}CP, 
tl)C ~on.9 of dJe ~on.9 to lJabe it, anti t1)1'p babe an ab(olutc· <U;llate tlJerein, tu£tl: 
j'fat1)£r ball but a limiteb <!eaate in tl)fr; lleafc, ann no <!l;llate at aU t1)crdn, if tl)tp 
lJao ~onp. 31f tbep ban no ~J)n~, tbcn aftet tbcit n£atb~, tbe (arne to go to Henry 
Blamfords two ~ons, in manncr a~ b(fo~e, malediCta expofitio qua:: corrodit vi(cera 
voluntatis . .a£) to t1)£ \1.1o~tJr; in ttl' om Df It\eferbation. 31t tl)aU be nfetb£tI allO 
)}ut out, &c. 'l!Jete i~ 8. poffibilitl' upon a poITibiUtp; bow tbis can be, map_ be 
quellionctJ upon tbC ~pinion of Popham Chief JuHice. .a~ toucl)in~ tlJbl) tre I paI,S, 
fo1. 155. in tbe Jl\crto~ of Ch~ddingtons ~afe, blbere Welkdens C1I:a{c, Plowdens Com
mentaries, t'o1. 520. is ettell. 

31 agrre, ttat fometime~ one )}offibiIitl' ilJaU not beget anotlJer, as tou(1)in~ tl)i~~ 
Coke I pars, fre 7 ~H. 4, fo1. 16,17' flnc gibes )l.anll to a man not martieb, anll to a mom an) anll 
fol. 155, &c. to t1)c ~£ltS of t1)etr bontc~, tbis i~ an ~llate tail in t1)em bclleD) tl)ere i~ a future 

llo{ftbfIitp of a marriage; tlJcp intetmaup,after\l1atlJ$ tbel' are llibO~Cel1: tbeit itlu£ 
not to iubedt bp tbe l.libP~Ce, tl)eit eaate 1$ now tutllen into a frank~t£nement. jflo 
pofftbtHtp rp?cut£tI, & poffibilitas diffolutionem execlltibnis, i'f)aU 110t be rcbibCtJ. 
31f ~antJ i.s gillett to a marrien maN,) ann to a marrictl woman, ann to tbe ~etr~ 

ISH 7. fol. of t~eit bOlJte~) bp 15 H. 7. fo1. 10.40. AIE(ar. placito 10. Plowdens Commenta-
10. 40 )&C' ries, fol. 35. 3. in ColethirH:s <lI:afe, anti in Chidleighs I. pars, tlJi~ laetolbtb to be 

a w£fent().ellatc tat! ; tl)is ir; mo~e remote t1)an tbe otl)er) anti pet a p~d£nt <Iellate 
tail. Jf }Lann be gibcn to t1tlo marrien mCll, anti tWo martietl blomen, ann to 

24 &·3· [01.29· tl)e ~ctr~ of tteir bOlJie,s, bp 24 E. 3. fol. 29- tbis ])otl) bell in t1)em, quellionell 
~~ettcr (1)cp fiJalll)abe an <!l;llate tail p~cfentlp)ulJl'ln tbi~ potTibilitl', of eroCs mar~ 
tia~c~, tijep babe fnpm <Jellatcs, ann febcral 3:11'tJcrftauce£l net UPOll tbe potribilitp, 
poft execution em flatus) lex non patitur polI1bilitatem. 3if }Lanll be gibtn to a man, 
au.tt. to t'UlO 1Uomcu, anti to tbc 'll3cir£! Df tbcir bonie$, bere duplicationem poffi· 

44 E. ~ .. Fit,. bilitatis Lex non ratitur, 44 E. 3. Fit'~. title Tail, placito 13. rulctl accD~~l1gIl') 
tl,tle Tall, pla- 1tJbcrc }Lantl \11a~ gibCll to t1Uo ~f,nJ ann to a Seman, anti to tlJe ~etr~ .of 
ClCO 13· tl)cir booic9 but fo~ life. ~ut we bere in ttip <!Cafe ate out of. aU tl)cfe 

~rounlJ9) ~c arc upon tlJe bclling of a poITibtIftp. ]t ir; a plain ~are, tljat tl)i~ 
map fo bc, as tbis cafe is, fo~ o(1)et\l1tfe tlJt~ mouln ilJakc all common alTurauccg; 
~ere I Itto onc ~on, 2. to anotber, anti fo if tbere be a gJ)Otl grcun]):::1.Do~k to fuppo~~ 
tbig, it mall be goolJ. ]f a }Leafe fo~ life be matle to one, tl)e rcmainnFt to tlJe rtglJc 

par~~our c'Sec 'll3cir.s of aHotber, anll aftet1uatnr; t.o, &c. in Paramour, anb Yardleyes <!Call' in Plow
;;~ • . eys II e, dens Commentaries, c~p~rf~ autbolitp fo~ tbis, bllJrre aU tbe remainnfrr; atc allO\l),.; 

ttl to be gOOD. Mich. 34 & 35 E1i1. Locrafts <!Cafr, put in t1)e Il\frto~ of Ched
ingtons <!Cafc, 2 pars, to tbi~ purpofe, 7 E. tl. Brook <U)~antll placito 154. Brooks 
([:a£($, fol. 95: placito 437· if one grants bi~ term after bir; brat1), tl)t~ i~ net gootl) 
but if it be 111' map of heare, it i~ gOOD. ~o E. 3. fo1. 27. a lLrafe mane to OUt fo~ 
life, t£fctbillg fOl tbe fita feb£tt p(ar~ a 10eppct~co~n, anti tf be 1tliU uolD it aftct 
~bcn ~o I. ann bhllJ~ l)im to rcpatatioll,S fo~ d)e brtl (Cbrtt pears, aftcr tue firll 
Ceben rear~ te 1tltIl not bolD lon~cr) an .action of ~o\lenallt Iielb fo~ not repairing: 

. • jn 
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~ .. <If~~cuto~p tIDcbtfe i~ goon, 8£i appearetb in Matth~w Mannings <!raCc, 
8 pars. Coke 8 p:lrs, 

Obj. 3lt tatb heen objerteb, tuat dJangittg of tue blO&TJS make» a (1)ange (If 1)f~ &c. 
meaning. , . " •. 

Re[p • .as to tbis! I. ~e l)ere gibes it unto bi.s t\no ~Ol1.s. 2. 3lf tbel' l)ab1' ~ott~, 
tben t1)c Came to be re[etben ann put out fo~ tbern, &c. ' 

2:1)i~ )(\eCerbation amounts unto a ~~atlt) an appear~ tp & E. 4. fa!. 8. b. 20 E.4. 8 E. 4· fol. 8~ 
fol. 13. b. fo reColbcn 26 H. 8. fo1.~. 2 I H. 7. fo1. I I. 35 H. 6. fol. 34. tbllt a refer:::: s.c. 
badon amounts unto a ((B'~ant, a fortiore it ilJall.be Co tn cafe of a WltU ; rtrerUl'D, 
ti)is is as mucb a9 to Cap) p~efetb1'n fo~ t1)e ~Ollg of tis ~on~; rererben,put out fo~ 
tbe p~ofjt, &c. aU tbere 1rio~tl£) 110 gibe an ~ntcr£ft. ., , 

1l[l)e reafon of tbig <!rafe, 1){$ 'obln Slon.s not to l)abe anp jlltereft "1' tl)h~ WlTill, 
if tbep babe ~n$, if tUQ babe no ~on~) ~1)t mtantng of tbe :E:dtato~ bp t1)e(e 
blO~D~ appears ttl ~I') tbat bp tte bittb of tbe ~ons, tbe lnterell of (1)e jFatber~ to 
be bp tb£9 inefemIp lJnermiutn, (as tbere 1l1ert Cen{ores marum, & tutores in Rome) 
fa l.l1c bete arc fo~ 11)e ~ttb,ert.9'. 

31 mO\1t tl)i.9', in t£~arlJ tbat. tbe ~nfant bete is but of £igbt pears of a,ge, attn ~c 
i~ lilteIp tlllJabc 3utlgmenc gibcd fo~ bim ; anll tlJerefo~e 1l1e are ~o tate tbe fame 
rout(e fo~ bint) a.9' ble lJlll tn. Requi1hes <!rafe b~rr, lJp 111ap of l,))Obiftoll ffl~ btm;' 
bere \litH be I 3 peat~ befo~e be It!iU come to babe a llifpofing po1tJer of tlJ.c term, 
anti ti£l QL)uarlJiatt o~ l\l3apUff map nie bcfo~e)ann tbet£fo~£ tbep ouglJt bere to PUt iti 
gmn ~e~utitp to be an(merablt fo~ t~i.9', 45 E.,. bp tbe (jJ)~ant of tbe '~Dfjt.s of tbe 
~anll) tbe J1ann notb pars. . 

Coke & Dodderidge. 3t tbc t1tlo ~an.s ban un ~on~, ttel? aU fiJaU tabe tbe 
}l.ta(e ~ppntll'; . ',. 

C~ok~ •. lIep t1)i9 tmill it is tbuS to be, tbat if !bep babe no ~on.s, tben ebe ~ur~ 
bi~aJfi)i,p to, take place betlllel'n tl)em, but o~ttr1l1tce if tbel' babe~O,ll.9'. . 
~p cbe lI\ttle of eye <!Court fbe llf\ap\iff to' be bounll to anf1iler ebe ~~ofit.s to tbt 

3lnfant. , • 
anti (0 bp ebe 1[ule of tI)e ~outt) bp tb~ee ·31utJges, (5) Haughton, Dcdderidge, 

& Coke, lU'tlp;meut hIa.9' giuen fo~ tte i91afntitT: 116ut \llttb a Cdf'\t of ®;rectttton Judgment ~r 
untU T ermin; Parch. nt~t enfutnl!~ ~hc Plaintiff, 

&c. 

Codd Piaintiff again!l: t?ahack. 

Defendant. 

C· . Odd llehi« hjoug~t to tlJe 1lBat bl' a Habeas Corpus upon fIJe lAeWill, it ap~ A H.z6't0 co~~ 
peatcl1 ttae be liIa.s committ£'tI bl', tbe. ~igb <tommtffiori ([Durt, fo~ refufing eus, Alimony~ 

to alloll1 9limonl', fo~ maintcnance of-til'- ~ife) aul). fo~ fp£aldng diverfa oppro- M~. MO.~ 
brio[a verba: 1[:1)1' <!rourt ll.Ja£) mo\)en to 1)abe tim bailcll, tbe return being illrufff~ ~ R~.R;P~~:~~ 
ctent, it being not ilJeblcn 1l1bat tbe 1l10~tl£,1l1et£) llO~ blbcn ttel' IDete fpakru) anti Poft 146, ~ 
(0 llO certain caufc ilJC\l1elJ of tbe 3lmp~ironm£1lt. . 

Coke Chief Jufiice. 2:1)1' return l)£re i~ not ~oon) tbe (Elufe of dJ£ commitmcnt 
in tuf£' rettlttl, ott~bt tertain!p to appear, it if' bere altc'{Ictl)et uncHtain, ti)c time 
uncertain 1tJuen tue 1l10~ll£lll:lert (pokcll, it mtgbt be in tbe time df ~u£en ElII. alHi 
f!J. tile faJt:t€ parnnnci:I. 

1Jtte \!rourt all clear of ®pinion, ~l),jJt (1)~ t\ctUtlt l)ere if.' 110t gootl. 
Coke. lfl ftc )l;alU of (\BoU,none otl~b~ to' be 3.mp~ironetJ3b"t mttb t!jCJariCe £]:1 

lJ~df(~ 

" 
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lnc{fctJ in t~e return of bis 3!mp~ironment, af) appcatttb in tbe ~tt£l of tbe ,9po~ 
aIe~. 
~be bl~oIe <tourt a«rretJ) tbat t~e return bla~ not goon) anb fo bp tbe )Aule 01 

t1), (tourt lJe bla» bailcll. .. 
Coke. !lr::ui£) kintJ of 31ml1~ironment i~ mud) to be billikctJ, bdul1 a bnp grene 

griC\.1ance anti l.leration to tbe .. ~ubjctt~. 
• • 

The KIN G againfi the t:fniverfity of 
* Cambridge .. 

In~ilt;eDt. B~ an ]nllittmcnt fo~ a iaiot)lnofecuteb againt'f tlJe 1!!lniberfitl' of CamhriJge, foi 
J 0 ep'~4S' tbc tmp~ironin~ of one tbere lJp tbe @~otters) to~ matter £If ~neonttnenep)ttf,!) 

1J~orecution bla~ to~ a ~iot, mabe bp tbe @~ottetS in tbcir [careb. 
Gokc Chief Juftice. 1!Cbep babe a ~barttr to 31mp~iCon tbere tOl lneomincnci1 

but tbiS tbeir <!I:barter is bOltl: llI:.tep babe aUo an .ad: of ,arliament to ellati~ 
Stat. of ~2 H. tbem to ti~ t~hs) (s.) 32 H. 8. cap. 10. ann tbis is tbe reaCon tbat tbe '~orter~ of 
8. cap. 10. Oxford anll Cambridge mal' 3imp~ifon to) lneontinencl'+ 

!lr::bis mattct blas at tbe ~ounctl !lrablc) but t~£l' tbcrt COUlb not betcrtnint Df 
l!\iot~. 

!lr::be lLo~tlS of tbe <tounciI are tbe Uep~crentati1Je lEOl1p of tbe Jltiit~: 31f tbe 
€ouncfl~l[abl£ ti~ o~tJer t~at tbe ll\in~s 9tto~nel?~<lDencral Ulan enter a Non vult 
prorequi, t~is is goo11 (but ebis !0oblet blbtcl) etel' babe Doeb Hilt appear unto U£l) 
anti tbe tiule of tbe Jl.abl i~) Q90d de non apparentibus, & non exiltentibus, eadem 
eft ratio: ~er£ tbere batb bren berp great ncgligence in tbern, & negligentia {em
per habet infortunium comitem: ~ere tbe 3jnDittment blas agairitf tbe tIllni1:Jer~ 
fitp of Cambridge, anl11?~o£ecutetl againll fb.em bl' tbdr negligence, almo1f to an 
mtlarp. • 

1[:l)e ([ourt ail agrccl1 in t~iS) tbat tlJdr bert 111al' is nobl to pleal1 to tbe lnniU::: 
mcnt, anti to QJe111 tbdr 4Cbarttr) ann aUo to pleatl t~e .att of !0arIiarnent: anti 
ebcn tbe Jlltn~9 9tto~nep,~eneral map confers ems to be £0; anll tbis is tbe bel 
111ap 110111 fo~ tbern, it bdng tb1ee l'ears finee) anb Co betp great negligence in 
tbem. 

l1nn tlJCl' all agreel1 in tbts, t~at tbis is deadp tb'e Cuit of tbe Jaing) anll tbere 
is but one ~omplaint>anl1 tbc JI1in~ map CureeaCe tbiS 111ben be-will, anll tbe J!iings 
lltto~nep mal! enter a "Non vult profequi. ". 

Coke. !lr::be <rouncil~1lCable :oot1) not uee to mellllle wltb lItiOtS: lltblS was tbe 
nirertioll ~tbfU bp tbe <routt, tbe wbicb llla~ foUowtll; anll Co enlleb tbi~ 1»a1') tbs. 
fame bctn~ neber after molleD a~ain. 

Flbzt Plaintiff, againft Langhonl & AI. 
Defendants. 

Entred Hillar. J:2 Jac. B .. R. 
Rot. 1256. 

A fecond de· 1..$ a fecottb tJeliberance agaittt'f tbe tlnce Wefellbattt~, as \tottufuS,lllbo nib make 
~jverance. ([;onuCah~ a$ :ll6aptiff to one Leak: 11tbe <tare 111a» rbis) a llient~c~arge 1lla~ 
~ ~~:~~~ 20

4:' ~rantell unto .Leak, to be pain at tbe tblo u£ual Jrealls of rte p£a~, &.c. anti if tbe 
4 fame lllM bebmll at anI' of t~e jf~aff~~ OJ 2 1 lJllr~ afur, 'ten £ollHl~al~ &c. l1tbe 

tb#(e 
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tb~~ a~ tbe ~onurt!~, fo~ tbi~ )£\ent lJe-bin1'l, bin take tbe IIDiilrcfs; afterblarM 
lJ£f(J~e anp all11bl~p mane, one of t~e tb~re ([;onuft!s botf) releare unto tbe plaintiff 
aU ~uit~, altion~, ann ~emanb~, -betbct tbi~ tdcafe be ~OO1'l, Ol not, bla~·tbe 
onlp quciliott. . 

III 

It blas ur~cb) tbat tbi~ 1Ltel~are blas not «001'1, fOl tlJat a lRclcafe ma1'le, llUgT)t 
to lie to 1'Ietermine fometi;ing; but bcre, blbeu tbts relcafe bla11 mane, tbert tben 
l11as notbing to be ill' bim rcleafell, ben Leak bla~ cbt ([)~antee of' tlJc Jitent, tbe 
lIDiftref~ blas taken 4. Januarij, I I Jac. 3. Novembris 12 Jac. tbe tl{£[eafc manc, ann 
Hillar. 12 J :te. tbe Conu[ans mane an'll pleabCl1; fo tbat bert notbing i~ rcIca[eD) bc~ 
iug of aU BDemann~) dJ£tc bJa!3 no action) uo rigbt being maDe bp one of tbc 
([;onu[re~ ; tl)cfe tb~re ([;onur~~ blcre a~ _er~ant~ to Leak tbe ([)~autre,anll notbill~ 
i£f l1iCcbargel:J bp tbi~ lltcleafe • .anlJ tbi~ t~ Co blattantti.1 bp Rud~ocks <!Cafe, Coke Coke ~. pars~ 
6. pars,fol. 25. . [01.25.10 Rude 

Coke Chief }ufiice. 3f 3 lIO 10Ce rup gOOllS, attll anotbet fintJ~ t~em; if 31 doc~e Cafe. 
Cenn mp ~erbant fo~ tbem, anll be tefures to :odiller tbem ; after\t1artJ~ mp ~etUant 
lIotb make a re1eafe to bfm, quid operatur, bp tbi~ 1 NihiI.~n Ruddocks ([;af£. a 
lReplrtlin b~ougbt again1l tl~, one flf tbem abo1t1~, tM aeber flue :00 make <!tontl~ 
faure a£s lJl3atltff~ to tbe nril. 31utJgmtnt ~i\1en ~gai.nll tbcrn; tbe tlnb b~ing~ a 
Brit or CIerroh tbe l!Defcntlant pleall~ a tdeafe matJe bp one of tbe fil1e, tbt~ i£' a 
110m ~deafe, aun to no purpoft, al!! it i~ tbere anjullgcn: ~ere in tbh> cafe tbe lLte~ : 
Ieafc i£i clcarlp botti, be 1tlbicb lIotb tdeafe bein~ but a ~etbant; wbat ablarn tban :H E. 4.f·43·6• 
be mane bere; llctbing noeb par~ bp tbi~ relcafc, be blbtcb i)otb reIeafe batb no 
nl"mper of !.lemann "to rdeafe, an!! tbt~ i~ bJarrantell lip 2 I E. 4. fol.· +3. b. Ifp 
Fairfax;. . 

31t bla~ urgeil fo~ tbe Jl\eleafe, tbat rtbt11 ilJottl1'l bc gootJ, becaufe t1)ep art intituien 
to an .action to babe a return, anll aIfo to fu~ e~ectltion,. ano tbeir ~aftcr to babe 
art actouut of tbem; ~nJ) tbt~ i9 tbe art of tlJe ~after, bJi)o batb malle tbem big 
215apliff~, cbt rdeafe bere I£' but to bar bim) a~ to l)abe anI' utum an'll tJamage~ 
fo~ tl)e 115atlitT~, petunt retornum & damna, tbep all tb~~ are £ntltul£1.1 to dJ& 
~ttion. . ~ . 

Coke. ~be time of tlJ-e llteleafe tete is to be confillCrell, tben be ball Uot~illi! in 
tim, but a~ a ~crl.lant ftuto Leak, tJe ga'll notbing to tJemantJ, but bp tbe comman~ 
of fncb a one be ball taken tbe 1IDiilref~; tiJelt tlJep tome to make ([;ol1ufau~ a~ 
llBapltff~ to Leak (but bcfo~e tlJi~ ~onufan.s [0 mane) onc of tbem 1'I0t1) rdeafe, ~U 49 E.,. f. ~r,!;' 
iIDemallllS, (1Ubcr2a~ be gael) notlJtn« to tieman'll.) WI' 49 E. 3. [01.2 5. 3lf a 115atltff ~ 
notb al.lobl one blap, anll tbe ~after anotber tu8l', tbe .abo1n~l' pf tbc ~alXtr QJaU be 
taken, anll it i~ a berp platn <!rafc, tunt tbe rcleafe berc of tbc ~filla11t i~ not gafll) 
fo~·te bati) notbfn~ to grounn a reIeafe upon, if tbi.s rdeafc ban brell malic after tbt 
~tJObl~l', tl)ete pcratJbcnturt it migut baue bren anotl)et <!tafc, but bcrf tbe rdcafe 

.. i~ matle bef!J~e tbe ,abObl~p, anll fo witb(iut anp colour of queRioa, tue fame t~ 
110ttl~ 

Haughton Jufiice. 1[1)c ([afe in 2 I E. 4. fol. 43. 1t1ill go uetp far in tiJf.1"5 ([afe. 
~be ([;ourt aU clear of ~pinion) llCiJat tlJt~ Jl\eIenfe 111a~ l~Ot gOOD, i. anll £~~rc$ 

fo~e bp tl)£ tl{ul£ of tiJc cIourt a JaCttttn 1tla~ gtantcll, t~ts lRtlcafc being no tar at 
an; U}:'Oll tbi~-. 

Jermin mO\l£lJ tur <!tourt pro Retorno habendo, anll bp tJJC JAuIe of tue ([(jUtt A Rerunil . 
tlJt$ bla~ gtamcl.1, tbcre being no colout (M tuc <ltoun obferue1J) to maintain lui£( granted r' 
1Rcieafe to be ~OO'll) blbe» a~ tbe pattl' bl\lkl) mane tbi~ JAc!cafe ~an ~lotuhl~ in C:;rio1Y1. 

tim at t~ac time to rcleafe. 

SIingsbJ 
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Slingsby Plaintiff againll: Lambert 
Defendant. 

Entred Termirt. Mich. 1 2 J aCt B. R. 
Rott. 540," 

. 

Part III.~ 

Er~or Sui' in I~ an action upon t1)£ <!Cafe b~ou~1)t bl' t1)e lBlaintiff a~ (lhrcuto~ apinlf tbt 
l~ ffti~~ up- Wef~nl1ant being ~,bertil) fo~ an <Ie(cape) ann lJan a lUllgment giueu fo~ bint 
on the Cafe per nomen of (jJ;~cntto~. . 
for an efcape. ~bicl) 3iuDgment paffctl bl' Non [urn Informatus; upon tbi~ 3,ullgmcnt) a .rit 
~ ~~~R~9:;~6. of ®~rol- b~oug~t,. anti fo~ ([I;rro~ amg~tn, breaufc t1)e fir1t 3utrgmcnt l11a~ gi~cn 
Godb. 2~2.' fIn btm a~ ilnm tntilratoh anll t~t~ ,¥lttton fo~ tl)e ®fcapc) anti tl)e 3,ungmcnt upon 

it 1::1:)(19 per nomen of ([I;,:ecutoh anb fo a bariancr. 
31t 1na~ urgcil, tl)at t~e fuit \uS9 ftrll commencetl bl' tl)e ~laintiff in tbe .artion 

as .allmintllrato~, t1)at aftet1natll)3l)e fountJ tbc am, bp t1)e 1nbicb be bimfdf 1nn9 
mane (lhcctttoh ann tberefo&e up tbe name of (!J;~ccutOl- be 1)a1) 3ungmcnt, anti tbe 
part I' in JZ~ecution bllJo 1lla9 (utIerell to efcape) anti upon tbi9 efcape, tbe artiott 
upon tbc ([;afe 111a9 b~ou~f)t hI' 1Jim, blbitlJ 1lJa~ 1nell b~ou\tlJt) ann tbe 31ullgmtnt 

9 H 6. ro1. I ~ lUeU gluen, anti fo~ tf)e per nomen, tti£) appear~ bp 9 H. 6. fol. I. ann 3 I E. 3. ,1 E. 3" f. J. fo1. I. . 

:m:te firft .action I)cr£ \l:1M> a~ anmil1illratohann fo be IJab bi~ 3ttbgment agafn!f 
Brown a~ 9nminillratoh anti f)ao {Jim in ®~ecutton, tubo tua9 fuilcUil to £fcape • 

.agatnft tiJi9 it bJa9 aUetlgelJ, tl)ilt tlJi~ ilttion upon tlJe <[':a(c fo~ an <Je(capc tua~ 
b~ouglJt bl' Utm·a~ (JJ;recutoh grounncn upon a fo~m£t 3\ubgmmt gtt1Cll fo~ iJim 
3);1 .anminHlrato~, 11.11)icu cannot be gOOlJ.. ' 

Dodderidge J uftice. 1[ {)e \tare is tbt~, one tcCOb£r~ in Webt a~ ,ilnminill.ratOh 
I)iltb '1uo~mcnt, anti ti)e I'attp in eucutfon, blbo efcapc9; ,¥lfterhtarns ue finos tbt 
~hU, Ill' tubfcb be .l)imfelf.1nas malle ([I;~ecuto~, tui)etbrr I)e {tJaU babe an .artieR 
lIpon tl)c ([afc, o~ an action of IDebc upon d) is ('[cape as (lJ;~eruto~ is tl)C queUiol1 : 
tl)e finntintftratioll is grantetJ upon no M1 ill fOUllll, be recollets tbe .m- ebt, after:::: 
ll.1i1rllS tije .tIl is founb, bp 11lbicb be is matle ([I;:recutD~ to tbc famc partp, anti 
p~oll('s tue ~m; clcartl' tuts ilJalI llOltt be aLTers in i)i13l)anD.9'. )lfu.t ftu:b an ([1;]:£::1' 
CUto~ ftJnU not 1)111.1£ a Scire facias upon tI;e firll ~t1tl2>mcnt, brclIu(£ 1)£ is not partt' 
tl) t be :iJteco~J). ' 

Haughton J ufiice. !11:1;e <!I;rccuto& bere 1)ad) no J.l~i13itp to fue ®1ecution,upon t1)i~ 
3ullgmCllt, llecaufe tl.le Scire facias })elJ£l1~£j upon t1)£ fitll ~rtion) anll to ttl£\ 1)e is 
not p~ibP. 

Dodderidge. !( agrm ti)at i)e can babe no Scire f~cias, 1)e IJat IJ i)im tere in (lJ;t:, 
rwtirm as i1lJminiftr6to~, fo tuat 11011.1 be remains in ®:recutton as a pletlge fo~ 
tl)e IDcbt ; aftet 1)£ ft11D$ tIJe ~HlI, aull prrc£i13c~ i)imfclf to be nlaDC ®~rcuro~l 
pro ut up tlJc em! put tlJe ([afc tbat tu£ partp paps tl)1Z blOll!, rrfOtltrCIJ to i)im, 
,map l)£ 110t n011.11l1dl DUclJar~e btm,ncclaring (0 ~m(b unto tbe ~ljrrtff:' dradp be 
map, anll if cbe ~trttff urOll tbi9 matter fi]£b.H?tJ tbu~ unto tim, tutllUOt pet tJc~ 
lttlH tim) IJc map dJCll deadp 1)a13e againll tIm an 9«ton of faut 3.U1p~tfon", 
mCnt. 

Crc,ke J ufiice. xr p tl)ig p~obatr of tlJ£ ~H iII up tue gl)tnitliftrato~,1.lllJo reco1.l£r£ll 
IIp 1llttcl) f)£ is maDe (l[;~ccutO~, is rbe' €:retution upon tlJc fo~mer 3utlgmrnt, l!~ 
t l),is Q;OlH':' clearIp it t~ not; tbliugl) t l)c llt ook of 2 R. 3. fo1. 8. l)atl) bren ett£lI to 
tbe (onmup. 

Dodderidge. 
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. Dodderidge. 1tbat is blberc ano~l)er man, is miltle <!l;ucuto~, anll not blbrre tbe. 
partl' bimfclf is matlc (!J;'1£cuto~,as bere in ebig cafe. lf tbe .anmilliftrato~ batb onrt 
in £~£.c~tion fo~ Webt, ,t~e ~l)~riff fufferg bim eo. dcape, .be b~tnQ;g ,tis, art ion 0 

i!Debc againft tbe ,~beriff fo~ t,bis ,efcape, anll bereinrccobers; after aUtbis, be 
flnns a .ill,b1' tue blbtcb lJe uimfelf ii; matle ~:recuto~), tlJaU uoc tbis reco1J.erp tlJUS 
ball nObl be gootl -: deadp it fi)all, anti tbis monl' tbug t£co~ren . againft tlJe 
~beriff, {ball be alT£t~ in bis bil1~tJs; anti no Audita querela ill tlJig ([afe l(£tlj foJ. 
tbe ~beriff. . \ ,..,. . 

Croke. 31f 1)£ be fnt:feretl to e(ca,pe~ tbe mO,np not p~itJ, anti aU t~is at bill Cuit, as 
,g~minirtratQ~" ~ ~ aftcrUlariHl be finns ~1)c SHIbl'; tbe 1.t1l)tci) be ts malJc(lJ;;te,;utoh 
ann wo\)es tb,c,fame ; fi)all tlJig m,qnl' npbl b~ 1011 ~,bicb llla~ r£cobeull, ann tl)£ 
par~p in et€cutlon fo~ it -! dead)? i.t fiJall uot. I , .• ' " ~ , . , 

Haughton. ~otU upon tbe matter. tbiS is ~ toitl Xlnmtl1Ulration" ann tow can 
~e llffcbatQ;e tIJe £'~ecutioll ~f tbe ~onp, tbere liefng no fatisfartion, giben of tbe 
IDebt -! 1[be <n;~e(tJtg~ be.re is to 1)abean .artion of ,I!Pebt foube mOllp l.lUe" but 
be l1i not to l)a\.1e etec~tion pf tbat lllbicl) bla.s Done upon tbe futt, commeucetl bp 
t~e atJllltntllr~to~; ~ere jt is like um.o a .&;ire fa~ias, a tbing ®:recuto~phegun bp 
one a,S .aomtntftratflh an t:retuto~ cannot p;ofecute tl)t~) nQ~ ba~e an ®~ecutiou 
UpOll it.. : , " .. 

Dodderidge. 3f tbe partp in (JJ;~ecution{fa~D~ as a pIetlge fo~ tbe !!Debt unto t,te 
~llminiftrato)) iVaU be not no fo to tbe ®:recuto~;. dradl' be fiJaII. 3if an ®~ecuto~ 
~e~ober's aJlDebt, ann batb tbe partp in e:recution, bll)o is futtereo to, efcapc, tI)£ ®~~ 
£ctlto~ makes ~is cn;~ecutoh anolJie~) fiJall ~ot tbi.s ~:rCrttto~ of tut (JJ;:recuto~ babt 
an .arti~n o,f ~eb~ ~pciq t,bt.s er~ap£ " lllttbout aU qudtton be {ball babe it, fo~ be i$ 
nom ®~ecuto~ unto tbe firll,man.: ',. " , . , 

Waughton. 31f tbe fira ®~ecuto~ ni~s intdfate, bti! .antlliniarat~ fi)aU not babe 
an £laton of We~t a,gainll tl)e ~b.eriff fQi ttl£) efcapf) n.o mo~e iba,l tlJe ®:recuto~ " , 
bere in tb,is p~in~i~aI €af~.bab~ bt~ i1rtton a~~inll ~lJe ~beriff fo~ tbe efcape of t'im JI~id~~u~~o' 
llIbo lllas U1 e:recuttoll at tue [tnt of an .anmtnlftrato~. , '.' ... agaioft one 

Dodderidge & Croke blere ciearip of a contrarp opinion) ann fo tuitlJout anp ended by _ ~ 
f~rtlJer bebatr, t\Ji~ ,(Cafe llla~ abjournelJ to ~ fnrtue.t tit:n~, buntla~, neber mobel) agrc:emfDt, 
again, but tbe panies p£rceibing tbe opinion tbe. fame (ut audivi) hla~ entJeO bp 
agreement. 

.t 

The KIN G againft Sir Nicholas Poynes 
and his Son . 

"{ i'\ 7~o bler~ intl,idttl fo~ murber, anti committtb to tbe Mar(ha}fey, 1l1itbout ,lfati I Ro.Rep.26fL 
V V D~ ~atnp~t~r. .' " '.' ' . Endi,ctme.Dt 

Trotman. mobeo tbe <tonrt to babe tl1e~ ,bajletJ, becaufe tl1ep blrre not inbitten tor rnurd~rc 
bitt b1' t~t, <II:?~oners 3lnqueft, anti no 1Il1ertht a~ pet giben up bp d)em, ano tbat a~ 
lje ur~£tI, it Was fe defendendo. , .... :,:. . . .L", ' 

Coke Chief Jufiice. 31f one lIo kill anotl1er, it i~ n,at knobJh at tbl' firft) blbttbet 
tbi~ be mutlJer o~, 11ot.. . '..., 
. 11131' tbe ~tatutfof We~minfter tbe ~rft, c~p. 15. fo~ il)£,bC8tb,o(.a matt, in fucl; Srat. of l1';jr

a 4ta(c be is not to, be batle!!, llSp tbe ~tatltte of ~ <?c i Philip ann M:uy,c;!p. 13. a min(lfr the 1. 

man is to be bailco in cafe of ~an~[{auQ;l)trr, if lJc be bailable bp tl)£ iLabJ. cat' 15ph~ :," 
116ut in caCe of ~an~ftauguter 1)£ is not bailable in all ~afr~. 3f be confers tlJ£ ~,,;.2cap. II ~.~ 
famc, iJe i~ not bailable. jfo~ tbe tJeatb of a man, 3111liU not bail anp one) (tmld~ -
it be bp tbc <lI:ommano of tte Ji\ing~) ~c map bail one bere fo~ i[traflln, but tbi~ 
we ,mill not DO. 
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Haughton JuHice: ]f!)t tlo conftf~ tbi~ to a 31utli(c ~f 10tate) t~at ~t nil! t!)e faa" 

Bail rcfuf.:d be i~ not to be batletJ. . 
to be taken. Coke. ~o tlJall it be fo~ a noto~tOU$ ,~an~naugbter, ~e i~ nO,t to lJe bailelt. _ 

g:~e 4tourt rcfu[ell to baill)fm, aub [0 ill' t1)t Jl\uIe of tbe <1rourt t1)ep blue rent 
lJack agatn to t1)e Mar(halfey. 

No til. Nota, 11Cbat one 1)abing a 3ulJgmcnt in t1)h.1 sterm, upon wbiclJ lUl1\!mcut a 
Stit of ®rro~ b~ou~1)t, beating TeHe t1)c latll1rerm, returnable in tlJt~ l!I:erm, 
tlJe bJbic!) ball d;e ~uDgment, came to tlJe <!tIttk to lJabe OUt lJi!l ~;tecution ; t1)£ 
~:letk upon biebl of t1)c JaoU, anti fintJing no mark tlJeteon fo:? a "CtJtrit of (lJ;tro:?, 
took out t1)e ®;rccution, afttr ®;re&utlon grantel1, t1)£ JAoll b1a~ t1)en markelJ fo:? tte 
Btit of (!J;tro&,1Uitl) an .2lmetlate anll a Super(edeas lldibeUJJ befD~e ®;rectttioil none, 
t1)e ~lJctitT~ EDeputp malt£~ lJi~ .arrant out fo:? tlntng of e;tect~tion. 

Coke Chief JuHice & Curia. Bc mill not alln1U nf t1)e££ antetJate~. 1lCbis h; a 
tlerp ~reat allurc tn tte 4tourt, f1'l~ to entcr a firtt of <lerro~ mit\! a recipitur Df ti)C 
lall :m:erm ; tti~ courfe cannot but be tlerp mU(1) llitlikellbp U13: tbi~ is t1)t £ec(lnlJ 
1tl£ 1)ab£ knoWn of tbis killb~ take teen.of (1)e t1)itIl, fo~ tbi~ i£i a bel!p great allure, 
anlJllot to bc (utTerclJ; jfo~ tbe p~£bfntin\Jof bilJitf) 1)£uafter, bp t1)e titule of tbe 
4Court an £!D~net bJa~ entrell, lfCbat t1)e <!tlerkf"j no mark t1)£ ~oU p:?efentlp,( S) ttat 
t~ to (ap) tlJe fame lIap tbat t1)c Wtlt of C!ertllt wag taken out. 

a RO.~~;:272. . N,ota, !Ir:{Jat in anEje6tion~ fi~mre t1)e lutp founb fo~ tbe ,IaintiiT, anb ga~e one 
tbtUmg namagF%> anJJ&)ne ilJlnmg (olls) anJJ de Incremento 171. 1[;be 4Clerk tn tbe 

• enttlng· of t1){s) ·cnters it all rf«lJt, is) I s.l'lama!lf11, I s. 4Coll~) anll 17 1. de hl~ 
ere mento, qure in toto fe attingunt, to 17 s. anll omttll tl)£ troo fi)ming~. 

Thomas Crew matlen tbe €outt to babe tbi~ atnenllcll. 
ilC!)r. €outt granten tlJi~ being in tbe fame lltnm, anll tbe omilTion of tlJe «Jerk 

onl1.' .tn (te .account) anD calling up· of tl:Jf qure in· toto,. bJl)tclJ is not (0 mucb mate:;:: 
rial. .anti fo up tbe ]Rule of -t1)e ~utt tbe fame bla~ amenllfll. 

N~·a,. Error. Nota, tIllpon 4 Venire facias ret. fo:? trial nf a ([attft, t1)e 10annd bla~ (1)aIIeugeD, 
I R.O,R~.2~2. bcraufe t!)e ~ntJer1-~b£rttf m1)o return·eb tl)£ famelnal1 ([oftn to tbt pattp, (tc. anti 
2 Ro.A r.6 9· tl)ert'fo~e a Venire facias de novo grantcll to tlJe ~lJerttf, Ita quod, tuat tbc tIllntJ£t~ 

~bertff non fe intromittat, upon tlJf~ a 1lCriai bJa~ ball, 1!l1erllht anll :JUDgment gib£n 
f(j~ the talatntttT, fo:? rebcrfing of l.1lut(1) 3lullgment) a Srit nf (!J;trO~ ma~ b~ougbt, 
t be (J];rro~ alTtgneJJ Was, breau{e tbe Venire facias 'bJa~ Vici-comiti, ml)£r£a~ tbe Came 
ftouIll babe bern Coronatoribus. 

The Writ of Curia. llCbh."l t" onlp an ~rroj. to bdap <Iet£eUfion, anti not to be maintainell ; 
Errorq,ualhed, anll t1)erefo~e bp tlJe )AuIe of tbe <!Court ebe Brft of ®rro~ 1:lla~ quafi)el1) anll <1t}:C:S: 
ExecutIon cution granutJ. -
granted.. . 

Nota. 

Nata. 

Nota per Curiam. ~bat tte bll}ole m:erm i~ but as one bal'. ~nb tbat aU tbe 
~ubgment~ 1)£re ate eutrell a~ upon tlJe ftrllllap of t1)e 1lCerm & per Curiam,anb bp 
aU ete <!tlerk~ aU commnn 116ails are cntrell upDn a baP certain. llEut a~ fo~ {peda! 
~ail~ tucre t~ no certain lIap. bll}eu to be eutrell) & per Curiam it i~ no trto~ to 
fap tbat tl)ere bla~ no 'lll3ail cntteD. 

Nota per Curiam. 3f a 'arfon DO libel fo~ m:ptbes of <toal bi~\!tb (Jut of a S}9int, 
D~ fo~ ~ton~ (Jut of a ~arry, a lE'~obibttion w to be grantrlJ. 

:The 



Part III. Termin. Mich, i3_1ac. 

.. 
The KIN G and Doctor Gouge. 

D®cto~ Gouge iJeing commitun to ·tl)C '6ifon of ttc jUett, ill? tbe ~ourt of A Habt.as CO'-4 

. ~bancerp, Wall b~ouQ;bt to t1)e Wur ~p a Habeas Corpus, ann tUt return b:la~ pus, 
teail: 115p 111bicl) it appeacelJ, Q!od commiffus fuit, virtute cujufdam ordinis. Cancel.., 1:0 Rep.~2,~"'l 
laria', fo~ lJi£) contumacp ann contempt, in refuting to an£1llcr mlIO a ~m t!Jere l o.Rep.::p~. 
f):bibitelJ againft bim, ann be being bp o~ner of tlJ£ ([curt to allfllJcr it. . 

Baughtrey Serjeant mobelJ tbe <!rourt to 1)abe titn !!rIitJerclJ)i)c IJabft~g a 3ungmlint 
at tlJe ([om mon lLa111 in tbf£) <!rourt, fo~ tbe fame mattet n0111 compiaincn .of 
againtl bim in ([bancerp: l[;~at tbc return bere i~ infuffident, t1)c fame b£tn~ 
altogetl)el: uncertain: jFo~ Non confl:at Curia', ·llJlJat il:Ul tbt9111a~: .ann tbeu to 
queftioll a 3ungment gibtll in tbta <IrQurt, tz againtl tlJe ~tatute of 4 H.;1-. cap.l 3' Stat. of 4 H+ 
tuat 3lubgment~ bete gluen ate not to be a\1oi~el:l) .bUt bp a .rit of <!j;rrl.'l~,. o~ bp cap. '3, 
,attaint; . . . 

ilgatnll tbi,S, ~t 111a~ aUengCl1 ttat tbii1 mill p~eferrel1 againtl tim} i~ fo~ otb~t: 
mattet~) ann not fo~ anI' tlJing toucbil}g tb£ ]utlgment bere giben. 

Cpke Chief Juftice, & Dodderidge Jufl:ice. <Ir{Jnfiner tbe ~tatute$ _.of 27 E. S[a~te.~, 
-.3. cap. I. & 4 H. 4. cap. 13. ]t 1110uln t£ll!! to (1)e non:mfal of tlJe ([;omll1ou JLa1D) 27 3" c, 
if lungment~ bere giben;) {boull1 be {uierell to be caU£b in quetliou in <Irourt~.of 
<l!;quitp. .' . , . . 

Coke. 3lt notl> not lJerf app.ear unto me, t~at ilJe llBiU 111a% tlJere t}:l)ibiten fo~ 
tbe {ame eaufe a~ tbe 3ungment bere l.t1a~; ann.9 H.,6. f.44. lean£) me to fl)i~ ; 
lU£ ate to mftJt)ie 111itl) tlJe caufe) Warrain,111a~ 1)ere @laitutff in tlJe <!ranfe 111l)er£ 
31utlgment 1Ua~ giben, anD tbe 118iU of ([;l)ancerp ll.1a~ inter Henric. Comito de Oxon 
~laintitlj annotberp Wefennalltp; if tbel' recei11e anI' burt tbeu, ttJep map tbeti 
purfue tbe lll3rok of 9 H.6. anti babe an altion upon tbe ~tatltte; if tbe Jl5ill tlJer~ 
be fo~ tb~.ram£ eaufe., me ll.1iml.lJ tI)£n b.atl.lJfm: llEut it notb not appear 1)ere tmte 
u~ ~unictaIIp tbip)!Em to.be fo': i'lntl tbe lltulc tben i£l tl)t~, Non retert, quid noturn 
fit judici, fi notum non fit in forma judicij: l!Ct]£re i~ no iltt of \0atltamcnt 1lJb(clj 
p~olJibit£l anp tbing, but (1)£ part I' grieben map fo~ tt~ remellp i)abe IJt~ action 
grounneD upon ebe fame i&tatute) anb Co i~ tbe laegilIer) inter brevia fuper Sratut; 
to·bere a tbillg ill iJOl1£conttllrp to a ~~obtbitiolt IIp ~tatut£, tlW lll\rtp gricbcll map 
llteU tlJere l)atle ~11 2htfon upon tbe {arne ~tatute,1l1ber£ (1)e 3\u'OfSe~ C811ilot o[bet:~ 
lUife ail'! bim,anI:Jt.bi~ map be oJJr£~tlrt! fo~ a tul£~'. ,~ 
. 3!t appears not bere unto u£lbp flu.P t1)iu\J iu tbtll return, tbat tlJi~ )fill tIJ£teu~ 
l)ibttcb agatnlllJtm, ll.1as fo~ cue fame caure fo& 111i)ic\J t1)e 3ungmcllt l)cte ll.1a£) g'i::: 
lien, ann tberefo~£ llJe cannot noll1 ain bim; me are nOll.1.to Q;ibc ou~ j:ungmcllts 
upon tbe return) all it is l)ere befo~e U$, anb not otberll1ife ~ lfCbe ~m .ttJrre [£'I b£~. 
tween otber partie~, tban t\le Cuit bere blag !, lJ!:be Cbunt. de Qxon is tbet£ lZIlain::::, 
tiff againtl otber£), a·un bere Warrain \\lap 101aintift~ ann Co it lJotb llot appear to bE 
tbe Came \!tatife. . . . 

Dodderidge. .e babe po111er to fee tbi~ 13m 111uat it ifJ. , 
Haughton J ufl:ice. llI:IJe)!Btu ig not to be iVe1l1en, pm non comparendo, tte W£cnl~ 

t~ete 111ap fo~ttg <Irommitmfllt, anll tbig is gro~... . 
.Qlfter111arns bp tbC 1I\ulc of tlJc \!tourc, t1)£ )!Btu,bJas PtOUuc£tJ ann real) in (!tOUft~ 

anU tbe ~tlmmtl1~<lDatllen tl)crein containCll, is t~£ fame tlJitl!6 fo& 1nl)ico tl)? 3:uU!!.:: 
ment 1Ual;3 l)Ctc gtbcn.. . . . . _ . 

Coke. ~e 1)a11e giben (Jur lungment'l ann a ~(J1lrit of ®rtO~ i~ 1.l2-Ciug~t) tl)HEP 
fo;e <lepzcution to nnp) anti tt;t~ t~ jllll. 



116 Termin. Mich. 13 Jac. Part III. 
. 

]f t\)£p 'bO not fiJe1U anotl)£r ~in between tti~ anti Friday lleJ;t, tuen in tui. 
<tare 3i fball tlo tnp <1tonfcience, anti in cue interim we ll1ill confer e(J~etl)et ttpo; it, 
alltl after1l1atllS 1lle 1lliU betcin '00 our <l!:onfciellce~. . 

3lf one tlod) llitTeifc me of 'lJ..anll, . anll buillJ£! a ll30ufe upon tl)is lLanb, 31 fiJall 
1)abe a 3uil~ment fo~ tui£), anll be is noc to ~o into tbe <1tl)ancerp to be telicbctl fDa. 
r1)i£)) no mo~e ll)aU 1)e fo 110 in (1)is <l!:afe, fo~ in Cu~~ <1taCes (1)e ~ule of ll.a1U i~ 

. tl)ts, (S) Caveat emptor. . 
Dodderidge. ~9 to our 31ungment fo~metlp gillen 1)ete in tUis <1tare, tl)ere 

uebcr \Uas anp Iearnc'b man (if 1)e were an 1)oneft ma n) tl)at 1Ua£) of anot!)er .®pi~ 
nion tban l.UC 1Uere of, in tl)e gllling of tut£) 3Iun~ment (unlefs 1)e lUap a ttmc:II 
(erber.) 

.anll fo tbete 1tJa£) no furtber nebate at ttip time of tlJf~ matter, ndtbcr 1tJa~ tbe 
fame cber mo~ell agam. 

Vaudry Plaintiff againfi -P annel 
. Defendant. 

A Prohibition 1..$ a 19~olJibitiou mobeb fo~ bp ~ir Lauren~e Hide, to be grantctl uuto t1)e <1tountp 
to ehefler. ~alatine of Chefier. . • 
I Ro.Rep.246• Dodderidge J ufiice. <!tan 1'0« babe a ~~o1;ibftion to a <tountp palatine -: t1;cre 

breve Domini Regis non currlt, tbep t1)ere l)abe <!tourt~ 1l1i(1)in t1)em!clbes fo~ to te~ 
:n~e(~ aU mattet~! 31f t1;ep DO ert t1)ere in point of CIequitp, tbe lUap to remetJp tbt~, 
i~ to go befo~e tue ([l)amberlain. 

lrCte <trourt tncitnetJ to be of .®pinion at (1)is timc, againll tl)e granting of anp 
,~ot.Jtbititm in tbts <JI:afe. 

I 3 E~ 3. Fitz.Xlfterb:lattJ~ at anotuer time t1;i~ matter bla11 mobeb again, anll 13 E. 3. Fitz. tit. 
tlt. &c. Prohibition, placito 11. was citen fo~ tbe grounn of el1etp lilI~obibition. 

Coke Chief J uftice. £:ebe Kings Bench of Ireland i~ lubf£(t to be coutrouI'll bp tl)i~ 
<1tourt: 3f one be turnetl out of tis ,freel;oltl bp tl)e <!tourt of Chefier, 1)at1) ue no 
remellp fo~ tl)i~ 'f no ®rro~ cercsinlp; 1)e otlgl)t to l;abe lulltce tlone t.Jtm in fomt 
place o~ otUer. 

Dodderidge. 31 tin not remembct aup motion eb£r matle fo~ a ~~obibition, to Rap 
ll~ocrelJing in tue <1tOUtt of Chefier, fo~ t1)ere breve Domini Regis non currit: tbe!, 
taue tbere Cebetal <!Courts to reD~efs tbeir ®rro~s, if tl)ep 1)0 crt, anb tl;c ~ifiJop 
of Durham map rebtrfe Uis own JUDgment if be lIO erro~; if 1)e 110 ert in }LaID, 
a tm1Itit of ®rro~ Heeb 1;ere; anD if 1llc DO rebcrfc tbe 3:UtI~mcnt, t1)e 3utlge i~ to 
be finetl fo~ tiJe Came. 

Coke . .a ~trit of ®rto~ lied) bete upon a 3!utlgmellt gib£11 in tl)e Stannary Court, 
anD fo i£l Dyer, anb all tbe ~lDk~, ~o to p~efibentS! 1[;0 appeal to tbe _artleu, 
anti if tbcp like not of bim, tuen to tbe }.J.o~n~ of t1)e <1touncil. 

Dodderidge. 1ll:1)t~ 1tJa~ fo 1tJl;en ttere blaS no I'uke ! ~ut if tl)ere be a I'uke; 
tl)rn to apllcaI to btm! lI6ut ll;abe neber 1)eartl of anp fuel; imtrit of <trro~ b~ou~bt> 
anti tlJerefo~c d)c ~ntl~cs ute to confer about ibi~) tbep ure to appeal to otber~, if 
t1)cp like not tlW fo~mct 31utJgment. 

Coke. 1Irbep arc ccrtainIp to babc rcmellp in one <1tourt o~ otber: anb tti~ 
<n::ourt l;atl) tl)e (urbep of all otl;er <!toutt~)tl;e Kings Bench in Ireland i£l rublett to be 
eonttouleb bp tl;is <1tault, 1tJI)ere tbere i.9 caufe! m:ti.s i~ a great antlleatlfng <!taCr, 
1tJe llltn tbercfo~e be 1l1eU atJl.1ifeb l)crein: .anll Co fo~ tbi.s time, 1tJitbout (aping allp 
ltlo~e, it 1tJas abjOutll£tJ to a futt1)et time. . 

Termin. Hill. ilftetltJatl% (S) Termin. Hillar. 13 Jac. B. R. tlJis C1tafe \Uas mobcn again iJp 
• J 3 Jac. &c. ~tt Laurence Hide tlJe ~tleen.s .atto~ne!" fo~ a '~obibhion, ann to info~ce it) 

Trin. 
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Trin. 13 Jac. B. R. between Davis ann Jones. 11 ~~obtbition wa$ gra:rcll bp cblil 
<!Court) to tue great ~elTion~ at Denbigh, ann tbat tue laa 11r erm a l?~ol)lbition ~r!~. ~ ~ Jac. 
bla9 grantell into Wales, ann tberefo~e p~apelJ to ualle a }!)~olJtbitioll to tl)C <!to untp . . c. 
lfIalatine . of Chefier. . 

Coke Chief J uHice. ~!3p tue ~tatutc of 27 & 34 H. 8. Wales i~ malle parc~l of sra~ of 27 & 
tui~ JL\ealm of England, ann tl)erefo~e a lD~oijibition map well be grantcn tl)icl)er ~ 34 . 8. 
?ll3u~ a~ fOl CheHer, wb£re breve Domini Regis non currit, if mp ~~elU?celTo~~ babe 
not gra11ten tbi~ bete) neitlJer bliU 31 no it. 

a <It:ouritp 10alatine. i~ an e~empt place, anb bp tl)c general rule£> of liaw, breve 
Domini Regis ibi non currit, but come pou in, anti 1.1.1c tuill atJllifc well of tN£', ann 
fee tije ~~eftnent~ in tbf.9 <!tafe u01t;l tbep are: l!rl)e <It:ountp ,alatine 1.9 net hhe 
tmeo Wales. 

,at anotl)cr nap t{Jt$ being mollell again. . 
Coke. iii£) to tbe Jurifntrtion of Chdrer, ann i0~obibitions to be tl)itijer p;rauten, . 

Hillarij 1,1 Jac.· in ~ancellaria, in It' great <!tafe t!Jere bcttueen ~ir Johi1 Eger- Hill.! I Jac.&C. 
ton 10latnttff, agamft tbe <!earl of Derby anll Kelly: ~l)e (Jl;arl of Derby 1l.las 
([l)anceUo~ of Chefier, ann 1l.las alfo partp to tbc ~uit tuere in qUefttoll) bet1Ueen 
EgertOll anll Kelly, tbe fame being fo~ a lLeafe! 'Il3e l)alling tbi~ Jl.eafe, Wecrcen 
tl)ere tbe polTelTfon of tbi~ ILeafe fo~ Kelly, Co tl)at be 111a~ bere lunge of bi~ owu 
p~oper ([aufe, ann malle tbc Wettee in dfea fo~ I)imfdf, bdng fo~ Kelly; witO 
bl1)icl) IDectee, ~ir John Egerton finlling 1)im(clf griebetJ, bein~ tbereh!' put oUt 
of ~olTelTtOll, e~btbttel1 big 116tl1 bere iil <It:l)ancerp agatnrt tbem, foa. to lJabt 
teD&e(~. ' 
~o tl)e bearing of 1l.lbidJ ~a(l', 31 ann mp llI3)otl)cr Dodderidge were callen, bJ~et~ 

Dodderidge nin cite tbe <It:afe. of 18 E. 2. Fiti. tit. Affife, placito 382• 1tJl)cre in TrIO IS E '2 

an .alTffe of jJ20lld WilTeia~ b~ougbt againft &c. tue Stit of iillTtfe bJa~ &c. • " 
l1iterten to tbe ~l)triff of Glocefier, anti tbis bJag de libero tenemento ii1 Goms; 
tbe .atTife bin pafs bcfole ~ir John Gowens ann uig ([otl1panion~) 3lurticl'g af~ 
tigncll to take tte .amfe in tbe Marches of Wales; "'tbt fame patTen agatnft tbe 
lrCenant, tulJo b~ougl)t a _tit of (lJ;rroh ann amgnen fo~ ®rro~) beeaufe tlJ£ 
_tit llla~ lltr£ltctJ to tlJe ~berfff of Glocefier, Ii ~1)criff of England, ann t~e 
$Cencm£nt9 put in blebJ lllere in Wales; aUo tuat Gours is out of ttc pewer of 
tllC falJertff of Glace/ler, bp uafOll bJberi?of 1)e touIlI not i?Jccute tbe trcJtrit: ~uro 
tfjc ~tatute i~, t!Jat iiltTifeg fi)all be taken in tbeit: <!tountie~, ann Gaurs i~ 110' 
<!Count!' • .aUo tlJe Bric i13, de libero J:enemento, in ville o~ in hamel. ann Goms is 
ncicl;er villa uo~ hamel. but ig all a wgoJe <It:ountp! Scrope tl)cre anfwir~ to all, 
tlJae Gours i£l a ))Baron!' in tbc Marches of Wales, ann tbat i?ucrp )lEarnnp in tye 
~arc1)cg uatl) a <l!:l)ancerp, anti tucir ohm _titS; ann bJbcre one af t(~ 1!C£1tant~ 
bod) 1l.l~ottg to anotiJcr, be ffJaU 110 {Jim rigl)t i )lEue 11lb4?u tbe )lEarott ig oullen of 
tis 1111'01£ JlJ3aronp, l)c (an not babe remc))p bp big o\Un imlrit) becaufe l)e 1.9 eulltn' 
lIf all. 

.ann tlJerefo~e it i~ o~tlainen in i0ariiamcnt) m::bat blben a llEaron is oulletl of bis 
1.t1bolc )16aron1', in tl)e Marches of Wales, t!Jat bc (Juggt tben to go to rte 'Illing fo&: 
to pttrcl)afr 1)19 ttmcnp, ann to IJBbC a imltit in tlJc 'Illinp;s <touet of <It:l)ancerp, aun 
tbc' ~dt fi)aU go to rbe ~lJeriff of ttJe nett <It:ouittp, fo t1)at (1)c ~bcriff of 'Glo-
cefier ntn {erlle tbe mItit, beraufe t~at be bJa~ fbe ne~t ~beriff; ann fo fo~ tb~· -', 
[aufe tIJe .31uogment ll1a£' affirmcll • 

.aUll 13 E. 3. Firz. dt. JurifdicHon, placito 23. ~n a m!Irit of ([:onfinagl') anll q E. 3'. Fl[~ 
l1emann£tJ tue'<!CallIc of K. anll tye ~ommote of J. (tl)i£l being parcel of a ~l)fre tir. lilt::. 
in Wales, as a ~t1nll&el:J d)Cr,e) it.ig t1)cre faitl, tl)at tl)t <!tartIe 1llas in \Vales,ID1)rre 
d,le Jl\ings _tit non currit, ann fo to cult tuc ([ourt of ~tlrtrllit1ioll, 

31t is ttere faiD, tunt t'be <It:aftle an]) ([ommote ll.1£H' in Walts, 811(\1.l£r maile, 
tlJat tbt1:1lbouln not null tlJe <!tourt of 3m:ifnirtlcn: .fo~ bp a <!J:cmmotc tl)c~ llf~ 
mantlct1 a great ~d~tltl~p, a~ ll.antl1', ~crbict~J 1\11-0 l;t(nt~) ann rl)t~ ~«(tll? aun 

'ltommct t 
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<1ttlmmote were geln of tlJe t'ling in c!)ief, a~ of I)i.9 Corone; ann tbat tude <lratUe. 
iul)id) were tbus udn of tue Illtng itt cbid, as of I)i,9 Corone, Q;aU be pleanable uut: 
attll not dre wuet£, &c. ,an]) in tl)t,9 great <[afe in Chancery, 111£ wer£ of opinion 
tlJat Plocc£ningSi mtgbt be {Jere in Challcery in tue fame <!raufr ... .afterb.1artl.9, tb 
~O~D Chancellor lItll agn~ Witb U,9 in opinion; ann fo tte {uit wcnt un in tue Chan 
(t:ry l)crc, aftet tlje IDectee paffcD itl tbc <lJ:l)anccrp at Chefier. .alfo it mas (bct: 
nfolbeD, tl)at a man tnlJabtttng out of tIJe <1l:oump Palatine of Chefier, .batb tigbt tl 
~anl) Iring in Chefier. 1[:lJat fo~ tlJh~, lJe map fue in t~e <!rOUtt of Chancery ~u£ 
fo~ be ougut to l)abe m£an~ to come unto bis ir\i~bt. llEut bere me' are out of tui, 
mattct of equitp. .' 

I~ Eli~. Dyer, 13 Eliz. Dyer, (but not in tte PlintclI ~ook.) A diem c1aufit extremum, reto~na, 
no~prInted, ble in t{Je ([ountp Palatine of Chefier. II H. 8. Ke11away, fol. 202. a. b. ll1bcre i 
11 • a. Bee. is faitl, (bat 1tC me of Man i~ no parcel of tbe )Realm, ndtl;er no tlJep tbere ufl 

;tbe }l.a1u~ of t\)e lLanti. 3It is Uhe unto Tourney, mben tbe fame 1llas in tl)f jlling, 
IJanns • .anti umo Normandy o~ Gafcoigne, 1ll~fcb are men!!, out of tbep01l!£t of tlJ-E 
Chancery. 

:m::be me of Wight wa,9 bp.art of ~arliament mane parcel of ~be (ltouutpol 
Southampton . .a£l Wales anll Ireland matle patcel of England. ~ntJ a .tit of (lJ;troi 
lietl; bere, fOl erroneous 3ullgmellt~ giben t~et£: lIEut ott£tltlife it i15 fo~ errDne~ 
IlU~ JUlIgment15 gibm in tbe We of Man, in Gafcoignc, o~ in Calice, becaufe tbep an 
not .parcd of tlJ(~ iltealm. 

illfo, if a <!routt of equftp, in cafe of equitp, '00 111~ong to a partp, bp ttelt De~ 
cree mane agatnft bim. ~e i.9 not in ~IJis <!tafe witbout rcmellp, fD~ be ouglJt to fu£ 
Unto tl)e =Jliing bp i9ctition)1lll;o map g(be unto bim rcD~ef~ bp bis 3unges,referting 
t~f,mattet to cbem • .Qlntl tbt9wa.s a great <tafe between ~it'Moy]e Fmch, anb t1;£ 

Mich. 42 8t lL,o~ll of. Worcefier, anll otbtt.9, Mich. 42' & 43 Eliz. wbere tbc <&arl DE WorcefteI 
43 Eliz. Bee. antJ otbet.9,' UpOll a jfeoffmcnt were feticn ,to ~IJe, ufe of a ~obIc jLatJp, (S) t~e 

}.Lanp of Southampton~ m::l)e ®ad wa.s J¥ilamtttf lU tbe Chancery on tbe bebaU of 
tbe faill Jl.abp, againft ~ir Moyle Finch, l1lbt~l) fuit 1l1a~ concerning ttc ~ano~.9 (If 
Rairnefione anll Stoke·Goddin~ton. !ltbe Wcctfe in Chancery was fOl tlJe ®arl, 
anti againft ~it Moyle Finch, mitb wbicb Wecrre b£ founn bimfdf murl;J griebetJ; 
ann upon tbis) 1)£ weferren bi~ @ctition unto ~uren Eliz. to ba11e (gme rrll~£f~; 
~be 1l1btcb matt£t fi.;e refctf£l:J to bet 3ttbge~. .£Inll up tbem tbe fain Wecree bJaSJ 
tcberfeD. . 

.anD fo in fuel} a <[afe) tbe fole anti plOpet rcmenp i,9 to go, altll as in tbat <!rafe, 
to p~efer a ,)?etftion to tbe Jlltllg. ann if be ltltu, be map refer tlJf~ matter to bis 
]tltJge~; ann fo bp tbem (as in tbe fo~mer <!tafe) it Wa.9 none, (if tbere be canfe fo~ 
it) tbe Etccrer malle, map be bp ti)em rCberfen. . 

.ann tl)ts W1t1'i fo fct Do1l1n,anll agreetJ upon bp aU tbe lunges, untler tlJrit fJantJ~, 
~l)at tur !Lo~n <lJ:bancello& i~ not to melloIe tbere in <ltbancerp, after a ]ullgmenc 
at tbe (CommonlLatu, ann tl)e fame affirmeb in a 'mItte of <!errol- ; anb pet ti)cre 
map be cquitp as, in tbat <[afe,betng ~n €,a(e of a ~o~gage; be bp 1l1bom tbe monp 
llJas fent to be pain, fo~ t IJe rCllemptton of tbe lLanll) WaS bp tbe wsp robbctJ of tbe 
monp; llut pet tl)e fame mas patti p~erentll' after) bnt at tbe €ommoll Jlal1l, be 
t~ barrell, ann ttis was ebe p)tncipal <!tafe. 
• Jt 1t1as aifo tefolllen in Kelleys <lrafe befo~e t£memb~ell, ~lJat one map lap a 
tranfitolp attion in l.lllJat <!rouutp be \lliU, a~ if one be beaten in a (ltountp 10ala* 
tine, be map lar l)i,9 attion wlJere be blfU. 

_bert a man is tu~ongetl bp a W('cree, . bi~ bell anti onlp 11181' td babe remcbP~ 
i.9 bp lJi~ 10ctitioll to tbe taing, anll (0 bere tn tlJi~ <lJ:afe pou Dugbt to make POUl: 
anlllef~ to tbe jIling bp pour 19£tltion ; anb to be map ttell refer tbt9 to bi.9]nllg£$ 
fo~ pout ten~£f.9 i)ercill. ~ere pou are in a <!rafe of-cquitp; ann a Wetree t~ malle 
agatntl pou; pou map nOID no, as in tIJe <!rafe befo~t of tbe ®atl of W orcefier; anll 
tti~ t~ tbat tuttclJ ) babe obrerbelJ~ a~ toucbtng ttl? <[oump Falntine of Coetter. 

Sir 
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Sir Henry Warner Plaintiff, againll Suck..eriJian 
and Coates Defendants. 

I~ a i9~ol)ibition to t~e crr:Ott~t of ttc I1DtltcIJP ; becaufe tl)CP tl)cre go ab~ut to A Pror~jbirio~ 
quetlion tbe balinitp of u.etter~ @at£llt~, £rantel1 to ~ir Henry Warner1 of tbe to the Ourchy 

~ano~ of Milney in Comitar.Suffolk. ' "Court. , 
George Croke, jfo~ eauCe of a ~~ctibitiol1 flJellle~,tb.lt IJer£tofo~e (5) in 43 Eliz. : ~~.~~~.~€;. 

tbe ~ourt of Dutchy llilJ: tbcn tbink tbi~ matter to be fit fo~ a 1[:tial.at tbe ~om~ '2. . . • 

mon lLa1tl, ann aeeO~i)ill£lp ltle ball a ~rial at tbe ~ommou }Lal:ll; ann anjunget! fo~ 2 Ro.Abr·3 !,:" 
~ir Henry Warner; anti utron a }Libel fo~mtrlp 3gafntl tl)cm fo~ l[:ptbe~) ann all. 8. 
$tIngeD againtl tlJem ; al1l111tlll1 bp a new ~utt in tbe Dutchy ([ourt fo)ti)e fame 
matter, ann bp tbe (arne pattie$) anll tbere , Wouln quetlion tbe lLetter~ ~atent~ to, 
~tm grant£1:I, 1111)1eb is a eaure fo) a ~~obibttion+ 1[:be ~are fo~merlp l.lla.s tI)tS (S) 
1!llpon a lLibel fOl- :m:ittc~~ap againtl Coates anl) Suckerman, the!' p~apcn a iB)obi~ 
bitton) breauer tbel' l.llerc tit\l!er::::tcnant~ to tbe ilbbot of s>t. Edmonds-Bury, 1tIbo 
ll~c{Cttbell fo) i)tmfdf) bi9 jfrefboll!et~ anb ~CCUl1tfr.!3 to .be nifcbargCll.of papmcllt 
of m:Ptt£~) an~ l1)e\l.l~ ttJilt \Je \l.1a~ a jFrtr!)oltlct of tbe SWano~, anbuall <ltommon of 
Turbary tt)Ctc, tbcl' inere brIt! not to be lllttbin tbe p~l?rcripiion of tJifebarge, being 
no jfrrcbolner, anll (0 bp tb~ ~ourt a tonfuItation 1.tJ8.s tlJen grall~cll fo~ air Henry 
Warner. 9:t\ll llnW tbel' bc;!in in tbe lIDutcbp 4l:ourt again) anll tl)ete [cdt to aboiu 
tbe lLCttCt.!3 iEiatcnts; ann tl.Jer£fo~e p~apclI a @~ol.Jtbition; 
, ~gafnft ilJe ~~olJibition) it wa~ urgell bp- , "'~ 

fa~r Robert Hitcham. 1lr.bat tbc ~~oec£lling.!3 in dJe Dutchy Court i~ mtctIp as an. 
3info~matinn f(l~ dJ£ :utng: tbat ~it Henry Warner ljall a grant of tte ![l'tbes b~ 
~uccn MarybdOlc ttc (uit fo~£ptbc-:follller; tl)at fuel) a hinn of !lrptbe i.9 not Ufcll 
to be }Jain ill Suffolk 1l0~ in Cambridgdhire, ltll)u:IJ tbe !lnitc,cn I)all pro bono publico. 

Coke Chief J uftice.,. iln ilbhot map p~t(ctlbe fo~ bhnfclf in Non dtcima.ndo. )!Eut 
to Ylcferillt fo~ tim(£lf anll fna. aU lli£l jFxecgol1:ltr£l in non decirnando, dearl!, tui~ 
P~I?(cription i~ nnt goon. . _ , 

Dodde:ridge Jufiice. ia!ltat equitp ean be tbere ftl~me(teD againtl tbe papmCllt of 
:m;ptucp it it t~ againLl ttc lLaw of ®Ol1 not to llap tbcm. . 

Coke. !1rptlJ.e~ are 1:Iue jure divino, rr.es quota pars jl1re humano. $tbe 'atent 
~rantell til ~ir Henry \Varner tan r£lation to matter,g l1efOl£ granteD bl' £InuEen 
Mary; l;o11l mill tl)fP a\1Cill tbi~ lBatel1t in tbe i!Dnttbl' <lCoUt, 'l if nOllc to pap 
lICptlJ£5 of tbt~) tben tl)£ ~atcnt i~ bOI!). . . , 
. Dodderidge. :m::btre (an be 110 tquitp again! tbe lltlpmtnt of ~ptt£~; but tbere 
map be a ~~I?r(ription, 1lllJit:b i.s mattEr of haw. . 

Coke. llCbi£i <tourt batl] powet to }J)o!)it!it t~em. ann fa to p~obibit ~n otter 
particular <It(Jutt~) b,llJieb 110, IJ~I~ plea, bp trafon of ~b£ir part,tenIar 3urifntttion9, o~ 
if tbep babe a gCllfra! 3\urtDlllttOn b1' 9.ct of !DarItamtnt, tf tucp lio e~ccen tl)cit. 
Slutto~ftl') d)tp arc bp dye 4l:ommon ha1tl to be lllof)ibitelJ bp tl)i~ ([oUrt • .anti Co 
if a ~outt~lI.Earon IlO, tJOIll ~l.t~ of,a fum abobt 40 s. to. be p~olJibtt£~ bl' I~ H. 6. P'rohibftion \:0 

ann F Itl. Nat. BreVi il ~)ol)tbtt1on t~ to. be grantcn bl' ttHi ([ourt) qUIa placlta &c! a Court B,jjfon, 
tnbere tbep bolll ~lca of a ti}in~ 1tlbfcf) bdongs not to tl)em) tbell a ~J!)l)tbitton 19 H. 6. Fit,,-. 
to·bt ~tant£l)j (.5) vobis prohibemus quod .. &c. lli3p tbe iK£p;iU'ct) 3,( a ([o~po~ Nat,.Bre. 

ratton tJoilJ£I ~.Jf~ n~. allp mattcr out of ti)cir ltiriltlittlon, th£ll vobis prohibernu?, ~:;~~~~ion~. 
quia extra ]unfdlcbonem., Xln]) Co of tiJe ([oure of MarfbaIfey. ~1)15 ([curt l~ To a Corpo.a:~ 
to eurb ttern aHo, .aUt'! tl)19 fo bp tbecICommon lLaw, £bat aU parttcllfar ~(lurt~) dOD. 
tttl)Ct in rdpert ~f tbc place).n~ of rte ~nure.sto be tberc llctermirifo, ~f (tel? ti~ t1:f' 
Cffl1 tbdt ,\ilUtl)o~ttl', t9Cl' are bp tbe 4r1'lmmon law to be .Jnotibtteo llptttp <!tourt, 

JJ~t tl~., 
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b£in~ a parttcular ([ou~t) crrrtclJ fo~ partiwlar purrOff~. It ap}J£ar~ 111' tbe ~£~i~ 

To the Ex- ncr, ~ ~~obibition granten bp t1)i~ ([ourt to (1)e ([:ourt of Exchequer. 3:f ebel' tol~ 
chcquer. ~Ica of <!tommon 10lca,;i bllt1)out n WJllric of lE~ibiIellgc, as appfar2 inter, brevia de 
To a ]ufilce Statuto, if lira I againll $ltatutc~) lD~obibithm to a Jufticc of .amCe to be granten 
of AlfiLe. (juia magna indiget exarninatione; tbis is tbe .art (If i9arUamrm. l 

.anll fo if tbe lu'OgcSJ in tbe C. B. 1)0 tolll ~Iea of an .appeal, a 10)obfbition is to 
Srar. of 2 H S'. be gramell bp tbi~ ([Ottrt, all iRrgifter; 11tl)£ ~tatute of 2 H. 5. bp bl~icl) a JLibd 
To the C B. t.s to be 'nc!fucren to tl}e partp, lllbcrc nren111all be, blte rc a ~tattite Dotb l1~obibtt 

malum prohibitum, to be p~obibttcD. 
8e bere in tbis ([ourt map Plo~fbit anp ([:ourt htt)8tfoebet, if tbrp tranfgrer~ 

.anberceell tbeir jurffniction. .ann ttcre i~ not anp <!rourt in Wefiminfkl;-HallllUt 
map lie lip u~ bere p~olJibitel), if tI~ep tlo t~cee1J tbelt juriCni(tion~) anti aU ttis 
i~ drar, anll lllituout anl' quefriott. 

~cre in tbi~ p~incipal <!tafe peu arc not to ~o into rbe Wuteb!' <!rourt, anti tbnt 
to cJ;amine tbe balinitp of tbi~ ~atcnt matle to ~ir Henry Warner. lrCbere is no 
rquitp again11 tue !La\l.1 of(/j)ol); ann t1)ere i~ no rtafou, tut blc nugbt bete to p~o~ 
i)tuit tbem in tbis <!Cafe! fo~ tbe!' babe tbere nn ]urifnittion to mCbtJlc 111itb tlJe 
balillitp of tbeCe JJ.,.Cltter~ }patent)3,as nom tbep bl(iull1lJo. ,anll if tbep bJtII nnt bJalk 
\1lttbin tbtir p~oper !Limits nnll 3;uti(1:Iioion) llle bliU bere p~obibic tbem. .a~ 
touebing tbefe matter~) complatntbla$ mane bp tbcm to tbe Jatng of me, bJlJen me 
ill t1)is cn:aCe bl£te lI£fo~e agrrel1 to \!taut a 19)ogtbitton,uut bdole tti~ Was grantcD; 
tf.1c1' romplainCll to tbe Jaing; anll 31 tl)fU bcfo~e t1)e lIling bin jUlliftc our p~ocren,: 
tng9; ann iliat llle lllell mtgbt grant a @lobibition in tbis cl:afe. 1ICbe =tliing ttfn 
fain unto me, (bat be llla~ blell fati1'lficn ber£in ; anl) be tben Caill furtber unto me; 
no pon 31ullire, ann b~ing in no 3\nnnbatiou.s. 

Croke J ufiice. l1l:bi~ 'ilmlrtt gf 10~ol)ibition, tt i~ Breve Regium & jus Coronre, anti 
if tti~ ~rit fi)alI be ~£ntel1 in fueb ([afe~, tbi~ moulD tbcn be in Ldionem, e:x:he
redationem, & dcrogationem Coronre; 1tJbere anp ([ourt com£~ to be eto~bitant) itt 
tf}elr p~OCee'Dtll g llle bittle Sacramentum tbat lie~ upon us) not to Cuffer anp €n;i: 
ctl~aebm£nt9 IIp anp ~ourt. • 

Term. Trio. Dodderidge. 1t if& a part of otlr.®atl) tg maintain our ~t1bl!mentsbere gibrn, 
J:2 Jac. B. R. anti tlJtf& is 110 3nnobatlon ; anll fo 1 fiJall £ber no • .9 ~gl1fultation 1)8tb been tere 

~rantell bl' Ul3 in a iD~obfbition upon a !Ltbel fo~ llrptbf9) Termin. Trin. 12 Jac. anti 
lletmeU1 tbe Came parties • .ann pou nom intbe Wutcl)p ([oun lin fuggell matter of 
('quitp ; Lut \t·bat tbis matter is, tbe fame is tmkno1lln tn m~. 1rCbep are not tberc' 
to jullge upon tue tlaIitlitp of tbefe !I1.ctter9 ~atents; blbetl)£t tteee lLftters 19a~ 
unt~ be goon Ol not, tbis i~ tn be netermtilell bl' tbe ([ommon }Law, ann ltot to be 
tbete triell in point of cquitp. . 

Haughton Jutlice. ~ntl)in!J is (Jere fi)e1tlCll unto u!) to glbe ~utirl1trtion to tbe 
([OUti of !JDutcbp of tlJiB <!rauee. 3f it be touebing t1)e natural rigbt of l1l:ptbes,tbi.s 
tlJen p~operIp bdnngs to tbe ~ptrttual ([ourt. 31f it be toutbing t1)c \1aUllttp of tbe 
!Lettcr£i l0at£llts,tbi~ i~ not to be triel) tl)ere. !inn ble llugbt tn maintain tbc lUllg~ 
ments nf tl)i~ <!tourt. .ann t~e (!Court tbere fo~merlp mane O~llers fo) tbern in tl)i$f 
(taee) to go to ttl' ([ommon 1J.aw • .an~ now tbel' faU from ibis again. 3It batb 
tern bere fo~merlp anjungen bp us fo~ a (!Confultation tn t1)£ ~pfritUal ctnutt • .ann, 
no muff tbere i~ ~£re tn (utTer tth.l p,oceenin~ in t~is Clt'a(e in tbe Wutcbp ([ourt. 
~nll tl)crefole a 'lobilJitfon ougbt tn be granten. 

Coke. talle are bere agreen, not to (utIel; our lUbgmeut~ bere gibeU,to 'be (f)akell; 
but bp an .ad' of ,arliame)lt. .ann aU ([ounrdlo~~ 1)ereaftet arc to be take been 
1;10111 tbep nn anbiCe anp of tbir <!tHettt~ tn go into ~ourt~ of equitp) After a ]UbQ;~ 
tltent gillen bere in tbis ([:ourt; ann be lllbieb is pra:monitus) i~ pr<£muurcus. lll:bi~ 
is faib Ill?! a «tallent, ne forre, an e~ample 11e t1)el.Uell on tbem. 

A Prohibition !1C~e UJbole 4rourt agreell, una voce, nullo contradicente, fo~ a Pjobfhition • .an-o 
~.~~~~~ p,r f(l br tbe 1t\ule of tlJe ~o"rt, a ta;obfbitlon ll1a~ grantelJ. I . 

Jones 
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. Jones p'laintiff againfi Stenor 
, Defendant. 
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Ii ~ an iltti,Ou up,On tlJe <lI:afe fo~ trober atll) cntlberfion. Sur 110n culp. l1Iean£tI', a A Trov.cr 311,1 

mernitt fo~ tlJe ~Iaintttf. Harris ~erJeant maben tn gnell ,Of lUl'lgment, tbat Converfion~ 
itt tue Venire facias a 3ug)~ \Ua~ namen Harewood, in tbe billrer~ anti jurati l;e1Ua~ 
nametl Harrwood, anb fo fo~ tbis llariance be p~apetl a Venire facias de novo, tbis 
being like anotuer ([afe I)ere aDjUlIg£lI, 1ttuere in tbe Venire facias a luro& 1tta.s 
namen Swift, in tue Difiringas aun jurati namell Swift, anti tuf~ 1tta~ tete refolllcb 
tn be ban. . 
~ue 1tJf)ol£ <l!;ourt agr~lI in t~i~, tbat 1ubere tbere i.s an S. fo~ an F. tbi~i~ bati 

dearIp; fo~ tuel' balle not tue ltke p~onunciation) anll tbertfo~e tbi~ t~ apparantlp 
hall. . ' 

i Croke Juftice, Baxfl:er anti Baxter, tbi~ is aU nne. " 
'. iltue tllbole ClCourt agrren tbt~ to be no llatiance. 3Fo~ tlJat Harewood anll Harr- Judgment for • 
woad idem [onant, attiJ tuep are all (lne. .ann tn ill' tbe ~u{e ,Of tue <!t,Ollrt llltl~ent the Plaintiff. 
bla$ ~iUen f'o~ tbe 'latntttf~ 

GO!tgh Plaintiff againft Howarde 
Defendant. 

,.. '. . 
Eotred Trin~ :t 2 Jac: B.o R. Rot. 8320 

I,;· ~ au idton rtpon tlJ£ <feafe fo~ a Re[cous, t~e partic£t lucre at iiTue, attn upon tt€ Ah AtHon 
teial; a (p£dal.~rllirt lUllS fount!; ,upon tue 1Iller'llitt)t~e quctlton lIin a'ttre upon upon the care 

tbe contlrurtton of .Butlers _ill. :m::be <!tafe beteupon appcare]) to bt tui~) John fo~ a Refcous, 
Butler being poffetTen of a iLea(e fo~ 2 8 pear~ of t1tto 1tenement~) in flJe ~attfl) of B~dgR 52. 

~atnt Saviours in Southwark, tl)e one ,Of ti)em in lJi~ otlln occupation, tte otbet in ; R~:A~~:~i:: 
tlJe occupation of anotlJe~, makc$ bi$ am) anti ill' tlJi~ notb nelliCe botl] 'tlJefe 620. 

1lJ:enement~ unto Elinorl)i$ .ife fo~ tbe ltlb9le term, if fi)e tl)aU lille fa I'ong) 
anti remain a _i110\1), ann not marri£Jl; ann if fije no marrp,:m::l)en be D'€biCen to 
iJer ou.lp l)i$ n\tleUing ~ottre, attn aIfo 201. tent per annum OUt of tIJe otllcr bon(e; 
llDt mcmiDning 1ll!jat effate fbe fi)ouln babe ill tbe rent; 1llt)etber fi)e {bouln balle tbe 
fame tlUrhl~ tlJe continuance of tut term, (tbe 1t1uidJ be l)an bl?fo~e llifpoftl1 of) (Ii 
1t1lJetber fbe tijouln babe tlJig onlp fo~ !Jet life (if,tije ttrm fa lon~ fi)oulll continue.) 
SOf tbiS ~m I)e matJe bi~ Uite !Jis®,:£cutr~, antlllicn; fiJe tlltcr~ as a llrgatre, 
anti after1llatlJ$ takes to ~U$banll tlJe ~laintitI)an~ bies; tbe ttllt is In'binn, aun ue 
,oming to take a biilref$ fo~ t!Jt$, Re[cous tllal3 mnnc,upon tb~ tlJe .a.etion b~otlgI)t. 

il!:b~~ matter$ at tbe <il:'ommon ham mOllcn in t~i$ ([afc to be confiberen Df. p' _. T 

I. jfirll, _betber bere be anp gmtJ rEnt at aU at tbe b£~it11ling 1 c~~~.t~ 111 ue 
2. ~econ~lp, al!Jetber ber~b£ allp fuiIicteut.agreement)to take tbh3 a~ a lega~ 

tre '! If tlJi$ be fo. 1ICl)en-:-
3. 1IClJitlllp)~ootlllong tl)i~ rent {{Jan taue Continuance 11lJutt1)et lJitring tbt1 life 

,Of Elinor, o~ llUttng tbe 28 pear$ -: 
iltuis ((Cafe tna$ arguell at large tbis ~trm, an]) in Termin. Parch. 14 Jac. B. g. 

bp Heath anll Thorn. Crew f'o~ tbe ~lainttff) ,anll bp Coventry ann Noy f01 tbe .t>£~ 
fe·n1.lant. 

J~lfter lt1bicb argument~) tbe lun~e~ ~lf\leren fame }lDpinf(lu~ tom1Jitlfi tI;e frbt~ 
~ ra~ 
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ral ~oints maben in t~e <.tafe, ann Termin. Parch'. 14 Jac. B. R. tbis <taft llla 

34 AffiCar. 

argucll hI' aU tIJe four ]UliQ;CZ.. . ' 
Dodderidge Juftice tlemanllcn of Coventry, -betber be tbougbt tbi~ J1tent t 

be entmt o?- fu(pennclI, 34 Al1ifar. tbe Jrat~cr fdfcll in fre of }LanD) tal) itTue tltll 
;Daugbter~, 1)£ gra1lt~ a l£\cnte.([;l)arge to onc of ~i~ .IDaugbt£t~ in fee, anb llie~ 
tbe J1antJ out of tlll)tcl) tbe 1'ent ltla~ gtantcn, nlll ncfccnl:l unto tbe tmo .tDatlgbter~ 
fo tl)at tue)) ball as great an eftate in tlJe lLan)), ai)' tl)C one of t~emball in 1\)£ rent' 
partition t~ !Uatle betmren tbern; afttt .tI)i£l tbe tae~t .1l:aU be rt~ibcll) ~be fame no 
eJ;tinrt bp tbt~. ~cre tlJc Jaent grante)) tS but a poiTtbtlttp, (S.) tf fiJe martp. fiJI 
tbat tlJe batb an election, 11.1betber fbe 11.1m martp o~ not, anll until fi)~ 1I0tb matrp 
fiJc i~ to l)abe tIJe bJbole ILeafe; 1Jut after marriage) tben tbe dealon f~ to be, am 
tben tbi~ Nent i~ ,to lJabe commencement, anll, no ,e~tin~uitl)ment of tbi~ befo~e+ 3: 
a manl:lebi(etl) a iaent to anot~er,al1t1 aft£tltlatll~ makes birn bi~ <!e~ecuto~,tbere tbi~ 
lI\enttl)all be e~imt. lll3ut 1tl~ert ~e botb lI£bife t'be term to ont, anll a lRent out 01 
tbig to auotl)er,anll'aftetmatlls make~ bim to ltlbom tlJe Jltent );tJa~ lIel.lifetJ, bi~ <!e':C$ 
rutoh I)e map noW clert to l)abe tl)i~ a~ a J1egat~. 2. It batb bren fain, tbat it t~ 
impbtrtble fo~ ~im to gibe btfl confent, tbt~ is not Co, fo~ be map berp 1tJell coufent 
unto tti~, if a laent be nebite)) to nueout of a ~fare,anll tbe lleaCe to anotg£t, if bi 
atTcnt ftrlt unto tbe Jltent, t~tllbe map 1t1dlnt1,anll if be atIcm tbat tbe .IDebifre fbaU 
babe tbe tetm, dearlp tbi$ ill a gm)) atIent to tbe 1'en£ fo~ to cbarge tbe ~ebifre 01 
fbe term 11.11tb t~ill t'\ent,fo~ ~e arrents to babe tbe lLantJ cbatgen mid) tbe Jlteut.)lEu( 
tbe arrent to t~e tlebifc of tbe 1ilent i~ nO affent to tbe nebife of tbe term ., anb tbi~ 
IS c1ear,Rnn it i~ a~ cleat t~at an arrent to tbf :DebiCe of tbe term i~ an aJTent to 

• bod). 
Croke Junice. ~t batb bren faitl, tbat be cannot bclliCe t1)£ tetm to onc, anti a 

lI\en,t out of it to bill <!e,:ecuto~; tbi$ is not fo" fo~ tbe ILaltl ilp conifruaton tlJaU 
make tbts lllbicb ougbt to be laft to b& fira, anll tbat 111btcb ougbt to be fira to be 
tal> anll tbat fo tl)t~ to be a goon nebife of tbe Jlten,t [0 tbc <!e~eeutriJ:. 

Haughton Jufiice. llI::be ebief mat;£1: bete avpeat~) tbat ilJe i~ to babe it but fo~ 
life. 

!lC~is <1CaCe lllag at anotber time in (1)i~ term mobell again, anti argueb ilp George 
Croke ann Bridgman. . , , 

Coke Chief J ufiice.£fs larg:e an <!ellate as fiJe 1)ad) in tbe Iti£nt, tbe tatb alCo as 
large an effate in tbe oiftrers; as to tbe pleaning 'anlJ tbe £~cfption~ taken to it ; 
ttis ougut to be poifetllonatus. il~ to tbe matter in lLaltl, being lllbat raate tl)e tl)all 
tabe in tbe 1'ent) 31111fll not at t~ts time neliber anp refolutc npfnion tberetn. 

Dodderidge. ~ne bad) a 1J,.rafe fn~ pear~) I)e grants out of tbi~ a 1'enc to J. S. 
ann Itmft~ no effatt in. tbe Jltent. 

I. l[:lJi~ is a <JrlJattei out of a ([baud, be can babe no Jrrre~boltl) be iball babe 
tbi~ fo~ aU tlJe tum, if be li:\.1e~ fo long. • 

Coke. il~e fiJaU 'babe tbe ttent nttting aU tbe term; fo~ tbis gift tball ~ taken 
tlrongell againif tbe Wonoh anll tl)aij not lIetcrmine bp bi~ beaeb, (if tlJe term batl) 
continuance) lIut after bi£llleadJ bi£l cn;~eeuto~£l fiJall babe (1)is outing (1)e tdilJue of 
tlJe term. llI3ut if one DO grant a ~ent out of bi~ ILann to anot1)er, antllimit~ no 
tffate in tbts lItenc,1)e tl)aU babe t1)is Jltent fo~ bi~ life. 

Dodderidge. 31f onc gta11t~ a lR,ent to anotber,~itbout faping anp mo~e)tbis tl)aU 
be fo~ Ufl',l.lut if be goetl) futtber,ann Caps t~,at bts.<Ie~ecuto~£l a)an niifrain fo~ tlJis 
fo~ tell pearll,iJp tbi~ it tl)aU onlp lie a ~ent fo~ ten pear~; anll tbi£! i~ 11.1arrantetl bp 
5 AtIi(ar. 

Coke. 3 110 agrre tbi$ to be Co, fo~ tbf~ i£! an etplanation of IJis meaning. 
Dodderidge. ~erc be nil1 nebet intenll tl)at a feconll ~usbann fi)lluln babe tbig) 

but tlJat t1)e Came fbouln be lIetermine)) bl' tue lleatt of tbe _ife. " 
• Haughton. .e ougbt to e~poun)) tbc lllo~llS bp tbe muole ilmIfU, (ann alfo Cucb 
a ll\~nt) l be e~poation of a mm ougbt to be Ill' coupling tbe liue; tlauCe llltt~ tbe 

fo~m£r 
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fOlmer (anll al(1.1) ann eIJerrfo!e fi)e to l)abe tlJi~ t~ent fo~ aU tbe tetm. 

Coke. ~ incline to be of tue fame opinion, but if UC lJan ncuifen tbe !Kent ~o lJrlt 
1l1itlJout 'Cuel) a dauCe, it l)an bren otberllJiCe. . 

gnn (0 bJittout anp furtutt Debate at tui~ time, it refie]) irpon a emil ulterius 
advifare vult. 

12 3 

£HtermattJ5 is) Terrr.in. Pafch. 14 Jac. B. R. tI)t£> <!rafe 1l1as m01.1ell agafit) ann Term. Perch. 
arguell bp Thomas Crew fOl- ti)e ,Iatmiff, anll bp ~r. Nay fOl- t1)e EDefrntant; anti i4 J~c, E Lt, 

aftl?tblarllS bp all tlJe 5uoges. •. 
Coke Chief Juftice. £llIo 1011int~ babe bitn mobell in tl)i~~afe, an]) aU of rt$ 

babe 'drarlp obfr~rulen one of tuem, (S.) fo~ tue arrent umo tiJe feconlJ nCbt(e of ti)f 
9nnuitp; tiJat an aITem unto tlJe firtl part of rlJe Wltlm is an arrent unto. all, to all 
d)e Will, anll to aU b.1i)tci) i~ tiJct£in containc]), aull t~i~ rut lJoln cl£ar, aniJ 1tJitb~ 
cut anp colour of queftion. . 

~nt.J ag to tiJe ®~ceptiot1s taken to tue WecIaration, llJe ljabc ober~rulctl t!)~ 
all to be baD, aniJ of no fo~,e. 
~ut a9 to tlJe firl1 il!'oint, lfClJis fo~ tbe generalitp of tl)iS (Jtafe, 31I)abe known 

tbi9 to be fo~metIp alljungell, l1ClJat if one l)aclj jre£~fimpIe ~an'O> anll nOLlJ netltfe 
tlJi9 untO bis _ife generaUp) bp tlJi~ 1Ie1.1ife fiJe l)atlJ bpt fo~ lJer life. . 

alfo if one UiltlJ a ,term in a ~oufe anll ILan'O, as in Black-acre. if l)e h£llffetlJ tlJif$ 
to one generaU p, tue nDellifre bp tbis g£netaI nclltfe fi)aU l)abe tbe lDl)ole term. 

iUfo if l)e nott) llebtfe a lacm out of tlJis generaIlp) bl' tbis tlJe IDctlih~ fi)aIl 
~alle Cbf t1iCnt lluring tbe ltIbolc term, if lje titles [0 long; anll all lbefe <lJ:aff~ are 
tlcrp clear. , 

jj20bJ l.1lIJetl)er in tbis ([afe I)ftC tl)cre fi)aU be anI' tlJing in tIJis'Sill bp ruap of 
utraltlon from tlJe firl1 'Ocbile Cas to tlJc balling of an .annultp i) tui£) is tue qur~ 
(fion {Jere 110m onlp confitJcrable, anll agl tbink fiJe fi)aU babe tlJis .annuttp During 
(1)e 1nbole term to come; me ate not to ll£ttaa from, no~ pet to allll anI' tuing to 
tbe ~tU. 

Croke;, Juftice. llClJRt 1t1lJic!J is {Jete, i~ to be bp 11:Iap of ll£trartiou~ 
Dodderidge JuHice. If.31lJabe a hea[e fOl pears, anll 31 :00 grant ttc tetm, t1)i9 

fiJall be fo~ aU tbe tfttn; but if 31 ))0 grant ~ iaCnt out of tbi~ to onr) tbf131UaU b£ 
f:o~ bt~ lift, if tue term fi)all (0 long cgnriuue. 

,aftertllarDS at anotuct time- • 
, Haughton J uftice. 2:be queftioa ~ere arJfrtu upon ftc part~ of Butlers ~rin) 
1ll1)O tlla~ pofi'rffen of a }Leufc fo~ peari'! of tlpo ~c{fuage9, maDe lJi£lttmm, ann bp 
tI)i9 be Din nelltfc bntl) of tl)em unto Elianot bis .ife fOb tbe 1tJI)£lIe t£tnt, if ilJe 
libCll fo lOll\!, al~n [cmaine]) unmarricn; but if fiJe 6appelteo.fo~ to marrp, tben be 
netlif£tl to tel: ~i9 11ll1clling~ uou[e lluring tlJe wbo!e term: ~ uti a1(o 3l11eliifl? untO 
bet an Q[nnuitp Df 20 1. per annum out .of tbe otl)cr ~oure, b:litlJout: Iimit(n~ wbac 
eaatt Q]c fi)ail ba\lc in tti~ iaent, ann tben ))£l.1ifetl) tbi£! ~ouf£ to- allot~er Butler 
l)i~ ~epIJe1t1. 
. .alfo tbere btlllg a \BlOllifo in ttw ~m, dJat if tbe .alliluitp be not paiD unto 
bct, but be in arrcar, tl)at tl)en it fiJoul1.1lJe lalr:ful fo~ bet anni)£r .afiigus imo tI;e· 
faill ~cffuag£ to emer anll tliftraill, aun to nuain ti)l$ IDtftnf£l until U;£ be fari£fifU 
of tbe fain iJicnt; aftcrlUarlH3 l)e make~ tis i1Jllife tis (ll;~ccutrir, ann oics)fi)c NObes 
tlJ£ .tIl, cnter£) as a lLegatrc, afterllJarll,5 (ake~ tlJC ~Iaintitf to {BuSlYlil1Il, alllJ 
lIier; lluring t~e term, 8n1.1 tbtu fo~ litem bd;llln Gough tbe i,!)lahuiff lltf 
fttaitl~. . . 

. l]tlJc onlp iDoint !Jere i~, ~tJet~ft Gough tue }Blaintiff l)att an!, jntere(f in 
Nm, [0 ttac IJe map l1iftrain fOl- tbt~ larnt f .a£l 11)(£1 <!ta(c \9, lJe 1)8Li) a goon jnt£:s 
tell in tl)e litcnt, anO tb£rffo~e j;uiJgmcnt ougiJt to be giU¥n fo& lJtm. . 

3n tlJis (!Lafe; f(J~ tbc true confttU~ion of tbis 'mililiU, t,be courfe an"O fubtlancc of 
ttis ~t~lllOtlJ ber)! plainlp nnnonfrrate t~c intcnt of t~e 11I:eftato~ as to t\)cf~ tt~ 
t11l0 ~crruagc~ ! 3f fi)c no not martp, ttfn tl)e to Uabe aoll, but if ltc no matrp~ 

. 1J\ 2 t'lEft 
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thm fo~ i)iSl ti1Uclliu\X4)otlfe; it is deat, ttat fiJe ffJaU l)a1Je tl)iz foJ. all tbe term: 
iut fll3 to d)e -lacnt Iimften to bet out of tbe otbet boufe, tbis i9 uot (0 plain, tbe 
fame briu\! general}), 11li~botlt limiting mbnt (lJ;ftate fi)1? fi)l1Uln babe in tbi~. 

1ll:te general fcopc ann tJurpo(e of tbe Rill {Jere tlod) conftil upon t\1Jo partg : 
Slut! t~e ritft part of tbe ~tn IJete t!otb t!rcIare bi13 purpofe ann imcn., tn tbe Iatet 
vart of tt)C _ill, wbtdJ is, tbllt ftc moult! babe tbe fame ®ftate in tbe t£nt, as fiJe 
1)all in dJ£ toufc itmiten unto bn in tbe firft patt of tte mill, fo~ bere tl)£re is a 
tJcpenDemp of tlJe one upon tbe .&ltl)ct; ann tbe feconl! cIaufe tlotb. n£teiTariIp llCf 
pentl, a\lt! ougbt (0 ue e~pounJJetl bp tbe fo~mcr, tbf fame being aU fo~ tbe P60~ 
bifion of tbe ~tfe aftet ~arriage • 

.aut! to .ttyis purpo(e· tbere batu heen a goon <lJ:aCe put at tbe liBar, mbicb 1l1a~ 
Trio. 20 EIi7i. Mtet! to he, Trill. 20 Eliz. in tbe C. B. mbcre a man bin llebiCe Black-acre to lJi~ 
c. B. fIbril ~on anb bi» lI-)eir£1 fo~ ~t~ part, anti White-acre to ~is ponllger eon fli~ bt~ 

part (ann omitz to bim aUll to biz ~£irs) pet tbis ilJaU be aUo to lJim anb to bi~ 
~£ir~, becanfe tbe fame IJad) llepennencp upon tbe fOjmer bebife, URll in t~e con~ 
aruaion of t1)iS5 it fiJall be guillctl hl' (1)e fame. 

jfo~ tlJe true unJJerftanlling of tuis ~oillt 1)ete: 3f tbi~f dauCe 1)an uecn fingle 
.of it (elf, blitl)out anp nepenlltl1Cp on (1)e cdJer daufe: .a~ if a 1lCcrmo~ fo~ pears 
nebtfet1) a rent out of t1)is term unto biz ~ife generanp, ltl1)at (lJ;llatc tbiB il)aU be; 
if it ban been to ; Sl)etber tbis fi)ouln be fo?,. 1)er life, o~ fo~ aU tbe pears f 

31f tbis tan been tl)e fingIe taoint: 3in tti9<lJ:afe, fo~ mp opinion .J! bolli, tbat 
ilJe q,oullllJabe tl)i~ During tue term, if ftc fa long ilJoulil libe; tuiS 1lJouln be fo?,. 
'bet life, if tbe term fo long continueD, ann (bis ilJouln he lletcrmincil bp belllleatg; 
notblitbftant!ing 'tl)e term l)all continuance, tbere fiJe fiJoulb not 1)abe a greater 
<leftnte tban fo?,. bct Itfe. • • 

1lC1)£ tcafon of a general lLtberp is tbi~, becauee tbe ~eelJ of eberp man iVaIl 
be taken ftrongeft againft 1)imfcIf: llI3ut tbete i~ no fuel) uafon in d)e <lJ:alf of a 
Sill, fo~ tbcre ltle are to jUllge acco~t!ing to (1)e mOlllS; ann to coHert ann gatl)et 
tbe intcnt of tbe IDCbifo~ out of tl)e l.tJO~ll,9 of t1)£ am. . 

ilun fo if tl)e claufe 1)cte IJan hcen folelp of it felf, anll·l.tJit1)out anp t!cpenllenCl' 
an tbe otbet part, tl)crc bp a rea(onablc. conftruaion tbis fiJonln he fo~ Iif~ 

31 agree, tbat dJe term genetaUp takel1~ indulle~ tbe ltlbole term: ]f it ~atJ 
been Co tbat tbt DCbtee bab been emlp to bet, anll to continue fo~ bet Ufe (heing 
not to. {Jet ann ber iltIigN11) anl) notblitbilalltJinlitbe 811oition of tbe dank bere in 
tbig W<UlUl, 11l:bat if it be bebinll, tbat jt fball be lamful fo~ bet anll bet .aiTign1' to 
lliftrain fo~ ttc fame; tuis {ball 110t enlarge tbe fittl lIDellife, (if cbig bab been a 
ilitltntt anti 'tl febctaI <tlaufe (If it feIf) "but in tlJis p~incipal <It'afe bere it is ot1)er~ 
1tlife • 

.fFo~ bere -are tblo dauCeg in ti)is tmtII, itnlJ t1)e later dauCe fo~ tl)e i!\eltt batl) a 
bcpellDcncp upon tbe fo~mer, anti fo~ tlJis rcafon 31110 bolli, tbat ber. fiJe fi)aU balle 
tbts lItenc tlUting tte continuance of tbe term to come; fo tbat aftee bet lJeat!); 
Gough ttJe ~latntiff bet ~u~bantJ batb 8 rigbt ann goon 31ntereft to lJabe tbi:S 
~ent, anll tbe JJiftref9 bp bim taken fo~ it is lawful, ann tbe refcou~ tnopal: .ann 
fo lun~ment ougbt to be giben fo~ cbe ~laintiff. 

2. Dodderidge Jutlice. ~o tbe contratp, tbat JUDgmcnt ougbt to be giben fo~ 
t~c W£fentJant : ~bat tlJis]Rent bert llJall tJeterm!ng bp ebe lleatl) ot tbe Qlife, 
anll tbcrefo~e tbe i0.Jaintiff bere to recober notbing. 

gs to tl)e b.lO~tJ9 of cbis .tn, mlJi(1) are as hefo~l'; upon mbict) blo~lJ.!f of tbe 
.tn, tbe qucftion l.Jcre is, .bat <D;ftate tl}e ~ife ilJall1)sbe in tbis Jttent bp 
ti)is Bill) limitell fo generaUp unto ber, lUitbout anp certain Itmitation of an!, 
<leftare. ~ 

]n tbi~ Rill me ougbt to reatel) out tbe intent of (1)e W£tliro~, hlbat t1)t~ 
\llll~. .' • • 
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jfirft, 3lt tatl) been a~rtell unto tnf.', tlJat if tlJc <!rare ~all been fo, anll mitbottt 
anp otber ~ircumilance: lfCbat if m:;~nant fo~ IJcarz grants a ~eut to flnot!)er otJt 
of bi~ Jl.anb bp Weco, tbat tbi~ (boulll b£ fo~ pcarS', but tJ€trrmfnallle mitb l)i~ 
lifE; anll Co it fiJoulo be in cafe of a ~tH, a~ it {Jat!) been agreeD: !!Cuts l)erc onlp 
l1epcnb.S upon clJe intent of tlJe ' :iICeilato~ bimfeIf! ilnn bp cuts mniH biz intellt ap~ 
pfar~, tlJat IJc.lltn intcnn a greater benefit unto l)l9 aifc, if fiJe rcmaineli uilmar,:: 
tieb) tban lJe bill tlJat fiJe l1)oulol)a1.1c if U;e llil'l ma~p+ . . . 

lf fIj£ bin not martp, tlJen t1Je. 1tla~ to lJauc bett) tl)e ~oufe~, fmt if fiJI? manieo, 
tlJen fiJe tuas onlp t6 babe bis JJit1eUing~bourc, anti an annuftp of 2C 1. per onnum 
nut of tbe otber lIJoufc, anll tlJtSlL\cllt 1lla.s to ba1.1,e an ellO bp bet: tJeatl); fo~ l)e 
imcntJen, tue (Inc to be moie beneficial to {)er tl)an tl)e otl)£r. , 

3if fiJe llio not marrp, fiJe tl)en 111ag to babe tbe grfater benefit bp t!Je ~m, hit 
if fiJe marrieiJ, fJe tben intenDeD to be IdE liberal unto !Jer. ' 

.anl1 tlJi~ bp 111ap of t£ilrai.~; fo& if 11)e mart!', ue tuen notl) conlltcrmantll)ln 
81m, as to one of tue ~ou(e£l! ,guo in lieu of t~i~, ue, gitles fome reCil;mpCl1Ce to 
iJet, (S.) an ilnnuitp of 20 I. per annum oue of tbi~ tltber 'l!?oufe, tte llllJicb be in,,: 
t£l1Dell to be te£!3 beneficial fo~ ber. , ~ 
~o1U to e~amine tbe 111o&t1S of ,tl)i~ 'a:lmlill, ill' t!JcCe fiJe is notto l)abe tbistltct1t 

anp longer tban fo~ I)et life, if tbe term continu£j3 fo long; if itt ilies, tben lJe ill~ 
tel1l1cl11tJitl) ti)tE ~ou(t fo& to atltJance a :Il\il1fman, (S) Thomas Butler i)lS jJ2epuctu: 
.antJ tbis purpore of tlJe IDCtlt(o~, berc llirerts me ttJi~ map i~ mp 3lfogmem. 

j]2otu to come to tue reftraint it felf bcing tlJis, (S) §1f ~e manp, ti)en, &c., fiJe 
to untie bis l1\t1£llin~::;1Joufe fo~ bet i)abitation; anll tue :JItellt fo~ {Jet maintenance, 
a)lb tbis fo~ ber life (if d)e tetm continue) t1)Ct£ being l)erc no i.!eftate limitcll in 
certain, uoklloug fiJe {boullllJa1.1e cuis t\ent. J.' 

.as to ttc conllruction of fuel) general <15iams, tuftuout anp limitation of 

12t:: ,.J 

~~ ,,' . 
.as toucbin~ tl)i!:~, four <lCirrumtlances ate to be rcgarll£tl bp tbe lLatu. (S.) Four Circu'md 

• 1+ 1[;lJe }LaW, will al\1lap£l lJabe a regatll to tue <n;ftat~ of tl)e Q.thamoh fo tbat fiances touch
fuelJ a general grant fi)aU not be of lon~et continuance tban tbe <!eftate of tlJe ing Grants. 
([5~anto~ • .a£l if one be {ettell of lI.antJ in fre, ann lSrant)3 a Uent,to another out of 
llJis !LaniJ, 1tlitbout e~PJe1Tillg anpcertatn <n;llate, tl)e <!I5~antre fiJall I)ft\le tbiE f06-
tt~ life, a~ appears bp 7 Affifar. placi~o I. & 17 ~. 3· fo1. 45-. -¥liltJ fo if ~cllant in 7 Amrar., plm. 
tail ~rant a liiellt,.;~IJargt out of l)tS II.~nll, 111ttbout. £1=p~cJJt\lg 1tl1)at <!ellaec, tbe cito I. &Oc. 
<1D~al1tee mall ba1.1e tlJts fo~ big Ufe (but petblitb tbis limitation) to be l)eterminet'i ' 
IIp cue ll£atu of ·lltt'nartt in tail. 

If tUt JIlfllg bp bi~ !Letters !0atcnts gram~ a trtcnt unto (tllotI]cr, 1llftl;ont Iimi~ 
tatlan of anI' geaatc, tlJis 11)ail be but at ,)JJiU 11l~erc it i~ in tue j\tll~5 ~af£) fo# 
tl)is fiJnU be taken moil bcn~ficiaI fo~ t!Je }lltng. , , . 

]f ll.ciTre fo~ pcar~ grant~ tueu a Jaem, not Itmtting anp ®ftate, tl)e QDlnlltCe 
bere UJaU llot 1)au£ anI' jFrecUOlll, becau(e tuts is JJeribeilllut of a <tijattd, but l)t 
(balll)atlc. tlJlS fo~ fo manp pfar~ as t~c lld)£r !Jatb in tlje ~antr, if tbe ([f)lanree (6 
long (ball litle, a~ appcaretu in ,Plowdens Commentaries) fol. 5,24;. in Welkdens \li:l1fe; Plowden; C~t:1·. 
te cannot ,grant tbis fo~ aup longer time tiJan l)e, l)lmfclf bat!) it. . !;1e1ltarilS f 5 ~ ';: 

.a~ if }J..effee fo~ pear~ grant~ a lL\el1t out ilf IJi~ lJ.ann foZ ll)e ltfe of A. l)e fiJaH 
ta1.1e tbi~ fo~ fud) a time if rbe Jitafe eominw£I3, lJptllOt ot~£rtiJifc; fo~ Lbe !Laln, 
fo; tue true (oullrudion (If Curb <lr5la"t~) batb rcfpett to tbe cn;rtate of t be 
<lD~anto~.. ' 

i. jjtbe Il.atu batb refpctt to t~e abiIitP of ttt ([)lallt€C) anb' tbis fotl1.€timc~ fi)a H 
rule ann nirect rue <lD&ant, 1t1i)ere na ®U"tc i~ f~p~l'tTel1: . .¥l~ a ®~ant maUl' to ail 
~bbot a ull <to1.1cnt, lUitlJout faring anp mD&l?, tl)tp babe a j!ec1fimpIc, bp I J H. 4, 
fol. 84. anti [0 if a <II5~ant be matle of }1anb tD, a ~ajO~ finD <i!:omUl1altp, t~cp batJt 
a j=&e::,ftmplc, ill' I I H. 7. fob 2, anti [g if ~t be to a ~ean nnu €uapur) (bel' iJal)e 
it jfeeffhl1ple, bp 27 H. 8, f. i ~'. , 

3" ~tt· 



__ ~_._ .~ __ ,·_r 

--' -.-.~--~ -
Termin. Mich. 13 Jac. Part III. 

--~-.------------------~--------~--------------------~ 
3- iltl)£ }L(lb:l fomctil11£s i)atl) rrgattl to ttc ronfinermion 111tJicb Ienb~ dJe rftate. 

. ~b a Debt(e maDe of t.nnb to one ra~inQ; 1001. tl;is flaIl make a jFtt::::fimple, hI' 
!!" H. 8. Broo~, 29 H. 8. Brook, title TeHaments, placito 18. & 4 E. 6. Brook, title EHates, placito 78. 
&c. .ann (0 it is in (tafe of a ~::arQ;atn anll ~tale of llanb fo~ monp, ltJiti)out Iimittn~ 

(if flnp (frate, 1)(; f.,;ull ~abe a jere::>fimple, berau(e of tbc ron1lo£ration) bp ,27 H. 8. 

39 E, 3~ f01.I. 

fo1. 5,6. . 
4. $!Cbc llanl ('lIfo fometimrs.tefperts t1)e tecompcncc' anb Ior~ l.1J~icb ig fullainen. 

Xfs if 'lLctTre fo~ t1Xrmp pears mniH13 a llcafe fo~ t£1\ pears, r£nil~ing iacnt) anll no 
time fo~ tlJe continuance of t1]c Urnt) e1Neffel1 bp confttur:tion of JLal.tl)t~e fame tljaU 
I)atc continuance turing t 1;e ten prar~, breaufe tbe laene is etc confitleration fo~ tut 
term. 

ilntl tl)eref!J&c in 39 E. 3· f& r. 3f ~rnant in EDolJl£r lIod) eFc~ange tbc hanb 
\UIJicl:) fbe bat~ hl IDo1Xct hilt lJ t l)c ~euerfiDnft fo~ ctiJer )Lann, ann no' -ct1atc e:r~ 
p~£lTel1 fo~ 1111)at time 11)£ fl)alI l)ll1.1c tiJis )LanD, tlJete tulen, uecaufe t,~e famc was 
~tu£n in e~rl)anQ:e fo~ ber Wo1l1er, in 11lbtcb fi)e lJan an effate fo} ber life,nnlJ balling 
loft d)lu, filC fiyaU 1)abe tl)e fatlle ellate in ttc iLann £1el)ang£b, as fiJe tan bcfo~e in 

2 H 7. f. ,. tIJe otl)er lI.an'O; ann fo it is ruleD aUo in 2 H. 7. foI. 5. anti 15 H. 7. fol. 14. :I[;\l}O !, H·7· fo1. 14· ([;oparccnrts, 1[cnams in taU, makc partition, in tiJt~ mD~ci~ aUotren to tbc 011t: 
ttan d)e oruer; ann tlJ£refD~e a 11\C1\t i~ grant£!J fOl egaItp of partition, bJitt)QUC 
limiting 1l1l;ae eftate fiJC Qcnlnl)&bC in tbis laene ttete mIen, tl)at fije mouln 1)abe 
(uel) eftate in dJe lltrnc as fte 1)all in d)£ li.antl Witl) 111bicl) {be ~atteD, 15 H. 7. fo1.14. 
3if t~Jre ([oparcenets be, anb tl)ep make partition, one of tbcm grants t1l1£lttp 
fttUtll~S to ter t\110 ~ifiets fo~ cgaltp of partition, tbere bp Frowick anti Vavifour 
tbis larut fiJaIl bc in tlJc nature (If ([oparcenerp, anti bp t~c tlratb of one t~e l!\£ne 
fl)aIl not futuibC) but fball ellfue t~£ nature anb courre of <!Coparc£uttp •. ~o tbat in 
fuel) general <lI:a fes, tl)e )Lal.1J i£i t~e beft <!e~poftto~. 

'Jltobl a~ to tbe (['afe l)ere of a ~iIl, jFitft be aDbancell ~ip Bife 1llitb aU t~e 
tetm in bot1) ti)£ l)oufcs:i, (if fi)e fi)DUln Iib£ foIe) but if fue matrictl) tl)cn lJe llEbifetJ 
llUt one (S) ~i13 llbJeUing?~ou(e unto ter abfolutelp fo~ ttc WlJolc term, bliel) 
a t1\cnt onlp out of t1)c (Itl)£r {)oufe. 31 agree lt1itlJ tlJat \tllJiclJ l)at\) b££n fai'O, (S) 3f 
tbeu ban been but one daufe in tbis ~ilI, :m:bat il)e fi)oulb ta1.1e one i)oufc, 4nQ 
a lRent out, of t iJe oebct Q;fllHaUp,tl)nt tl)ere fbe tUouIllta1.1e tbi~ lJ\ent fo~ rue\) time 
as tl)1? lIDl'biro~ bim[cif lJali in tbe llantl. llEnt bete in tth3 <lI:a££ t~erc are t1110 r£bc~ 
tal (laufc~, l)alling no manilCt Df lJep~ll11£ncI' tbe one upon tl)c otbfr) but are ttt 
tl)emfelucs feberaI. . 

1ltl)c fira daufe being a llcbife unto bi.9 arife fD~ all tbe term itl torb bl'lufcs, if 
fi)e no not mntrp. . 

llCbe (cconn (Iaufe, (S) if fiJe ti~ marrp) 11Cbt'lt, a.9 befo~e it fg f~p)drCll. :stben, 
tlJis 19 a 11£1tl DCbife of tbe ])\lJcIIingA)ou(e to ter abfoltttclp • .anb tben aIfo J bCbire 
to !Jet nn g nnuitp of 201, rUt.s i~ it neW tlcbife bp'it felf, ~a1.1ing a nc1ll bub. ~o 
lJete aretll10 clau(e~, auD ne1ll11C\life,9. 31l.1JiU anll tlebife to bet, tbi~ fi)allllot go 
iJcponn tis limitation. 3!f te bab failY, iffiJe mattp, 3 betife unto tcr a l\£ltt .oUt cr 
a teufe in llliJicb 1. s. nin b1lleU, (1)i,9 fi)all be a ([battd lIetermtnable upon l)et 
Dead). . 

gs:i to t1)c matter fitbfcqucnt in tbf~ Sill, t1)at if it be bebinn, it fi)nuln be law:, 
ful fo~ ber anti bet Qlrrtgng to niffrail't. 

m:ti.e Wiarcfs t1)us ltmit£n to ~et anb 1)et' .afi'igll£i, fi)all not inlarge t1)£ fo~met 
<!eftaer to lJcr Debife lJ. 

198.6.22 H·9· i9 H. 6. aun 22 H. 6. fol. 15. 3f lLautl be giuell to t1ll0 & h~redibus, 1lli(1) 
f.l s· 1llarramp to tbem; & hxredibus fuis) atljutJgcll tbat tlJt.e llotb not inlar~£ t~e 

<!eaate. 
;11 A.8. Brooks .aU)) fo ig 31 H. 8. Brooks <Jr:are£i, fo1. 35. placito 156. Brook title Efiates, pla
Cafes, f ~5 .&c. rito 4. ~() bere in (1)i~ <!Cafe, lllgere tJJere is a fo~mer ®ffarc limiten up tl)i~ 

am; ttf~ ntll'litton in t~e J:lDtard~)fo~ ter ann bet .atTign~)tban not anp 1.tlap1"5 en~ 
, . large 
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large lJet £llate; no mo~e tban in tbe <l!:afc of tbe warrantp befo~{'. llEut if tbe 
lllo~P)} of tbe BtU ball b~~l) (.aUlI aUo l'neUtfe to bcr an .annuitp Df 201.) tl)er£ 
fbt tbaUlJaue fucb, an e11ntc in tbin Xlnnuitp a~ fi.Je l)fttl in tbe 6r11, ~ourc to ~er ti£~ 
ilifetJ. ~ut ben in out <!tafe: it i~ not fo, fo~ bete are Uno fCberal I1D£bifc.!). .ann 
bi911urpo{e lJere llla~ to u1lrain anll ab~tl1ge ber if fbe marrtctJ, 1111Jlcb cannot bc, if 
bp fucb a conllrurtton a~ ~atl) brell mane QJe fbouln baue tbi~ t\em io~ all tbe term~ 
aro~ tben bp tbl~ m£an~ bet c11ate QJouln be a!.1 \!reat) o~ greater tyan tlJe fame 111ag 
befo~e; 111biclJ notb not 11antJ 111itb tlJc imention of tbe 1!Ce11ato~ bp rtl£, bt9 <amlilI ; 
ann fo~ tbi)} caufe tbi~ 1Rent t1)aU nete'rmine b)tlJer l1eatlJ • .anll fo tue ~lainttff lJatlJ 
110 riglJe to l)a1l£ ttt~; 'Lni)' tb€t£fo~e 3lutlgmeut otlgiJt to be gillen againit lJtm fo;; 
tbe J]Defenl1allt. 

2. Croke Jufiice. 1n tbi~ <!tafe 31ungment cugut to be gibcn fo~ tbe Wcfcntl1tnt~ 
~p tbe firft part ot tlJi~ _ill berc, tbe .ife i~ to IJilUe aU, botf) tbe l)ou(es, ann 
tbac fo~ d)e blt)oIe term, but tbis lllitb a reftraint, if fi)e fi)oul0 libe fo lon~alln uni; 
mardetJ. ~Pt if fbe, marrp, tben otbetbl~fe. 

~er€ tte talairitlff ban no caufe to tlilltafn fD~ tbi£' ~ent, tbe continuance of tbi~ 
being but nuring tbe life of tbe .ife. 31 agrre to ~i~ aUo 111biclJ l)atlj b~n faill 
hefo~e:) tbat ftc batb cbts bJtt'b a con'Dition ta~ite annCJen unto bet ,dfate ; Q]e tball 
babe tbi~ foJ, all t~e pear~, if QJe Hbe~ (0 long; ann bet' £Ifate t1)aU be netetmineb, 
if 11)e Die~ 111itUin tbe term; tlji£l i~ to ,be fo) if in cafe of a ~ent~\lt~atge gtanteo 
llut of a term fo~ pear~; tbi£) i£l to be taken pro conceffo. , 

;i!CIJe point \lere int1Jis <!CaCe tell£l upon tbe conllrutt,lon of t\lis 8m . .ann as Thisro ~e 
itO tbe lme conllttutt!n ,Of aU .tu~) tljde tlJ~ee tbing~ arc betdn to be obfttbtll. obfeflrve~. i~ 
(s ) , COD rU\.\lOeJ 

, . ' ' - ' of Will$. 
jFitll, Res. 2. Per[ona. Et 3. Tempus. JFo~ tbat 
Tefiamenturn is but teHatio mentis. 
jfirft) !!Co obferbe) Difpofitio rerum, qure. 

_ ' ~econlllp) Perfonis, quibus, ann in tbis Rill tbep arc t\11O, (S.) l)i£l .ife anti 
lJi£) ~eplJe\tl; ann botb t\Jefe t1)e m:e11ato~ uere \Jan fo~ bi£i ,gj)bJca. 1!Co lJi£l 8ife 
l;i£lllcbife 1l1a~ of tue tblo ~auff~, fo long a£l !be ffJouln remain a .ilirl\u, anl) to 
continue l)i~ 'boufe ann name. ~e neuif£~ to bcr botb bi~ boufe£l. )ll3uc if £be manp, 
t'ben 'be 111m adhibere correctlonem tefiamcnti, in tbe ab~il.1gtng of bet fo~met 
<!ellate, anti t\li~ i~ corredio tefiarnenti. ~ct 1)e neuifctb l)is ntneUing~lJou(e to 1)er, 
l11betber tl1e no matr!', o~ noe marrp,tbt~ fbe i~ to 'babe bp tlJe ~iUt lll3ut a~ to tbe 
oe'ber 'boure) (if 11)£ marrp) ~e 111m 'babe anotber confineration fo~ tlJe tJirpofil1~ of 
tlJt~ unto bi~ jJZepUcbl. ~et Ui~ ~liU i~, tbat 1)t~ _ife fbottltJ pet babe quid pm 
'1uo. ~ot to lofe aU, but to lJabe fome recompence fo~ tl)ip boufe bllJiclJ bp bi1!l 
_iUbe takes again from ber, ann tberefD~e fo~ tlJis be nott) tJcbtfe unto l)£t a rent 
nut oflji£ll)oufc,in recompence fo~ tlJts boufc, be tJebtfcti) to 1Jet lJi~ n1ncUing~boufe 
abfo!utclp fo~ aU tije pcars to come, anti tbe eqndTing of tl)i~ tenaimp Df eaate 
in tije fira daufe, anti t'be omitttn~ of tbt91ne£entlp after in tlJe daufe nr,:t f(JUobl~ 
ing, t'bi,; i~ in a manner a ncgation, tbat \Je nin imentl tbe 'Lonttarp,(S) tD babe tl)i11 
to continue but llttr.ing \let life, if tlJe pcat~ fo long nin lall. ' ,gj)tl)er111i£e IJe 1110uln 
i)abe antJen tbi~, if 1)e intennell tbat fJ)e t1)oull1 babe t~e fame cffate in t~e )Rent a~ 
i1)e ban in tbe boufe, anti brcaufe be tlot\) not abn t\lis in \lis ~tu f~Plci1P, tt is as 
mud) in jJ.a111 a£l to fap,tl]at fi)e QJouln not babe t1)is tent ~bfoltltdp fo~ aU tbe,pears;; 
}Like unto tlJe <l!:afe t£memb~ctJ at tbe :lIEar • .a man nebiful) Black-acre to biB floca 
~on, to IJim anti to lJi~ ~£irs, ann \Ii/hite-acre to bis pounger ~on, om'ttting tutfe 
lllo~Il~ (S.) to lJim ann to IJis ~eirs) tuis omitrion i~ tn,ILulU as a nirect ~(gfttiOll) 
tbnt be O)ouln not \labe it in tue fame manner a~ tbe ot~cr l)atl Black-acre) but 
otbec111ife it tlJalI bc, a£S 31 agrre tue cafe bcfo~e rem£mb~elJ) 1tli)ere a man i:lettfetlj 
Black-acre to bi£l eibe11 ~on ann bis ~£irs ft:i~ 1)i~ part o~ po~tion) anti White-acre 
to ut~ poungcft ~on fo~ lJi£l part (omitting 'lt3eir9) t~at pet bere be tlJall 1)abe it ill 
tbe (ame manner a~ tbe otber bacb Black-acre. 'lll~tC tn tbi~ PJimtpal c;rrftCC, t\)l1) 

ft1~H 
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ffiate of (1)e ~ife in tbe rent) fiJaIllletcrmine 111' ber lIcatb! o(1)er1lim~ tl)istl)oulb 
ile to offer biolcnte to tbe lU'tter of tbi~ .iII, ani) to .tbe intent of' ttc n:dlato~) 
1llbo till 11p tlJis lJis Rill intcni) upon ~er ~atriage to ab_~iDge alltlldf£'n tcr cilate. 
ilnll fo tbe lL\em in tlJ£$ <lr:afe i£ll.letctmiucl1l,1p tbe Dcatt) of tbe .ifc, anb tbe 
~Iatntiff batl) no rigbt to baue tbfp lacnt) ann fo 3ullgmtnt ougl)t to bt gfuen 
il1!ainllbim. , 

Coke Chief J uftice. m:bi£) i~ an ilaion upon (1)e <lr:af2 fo~ a lItefcous of a tiitlters: 
mp t1~ift i£l al1llal'S, if b1' anp mean~ 31 can IIp tbe }law, to maintain tbe tigbt fo~ 
tile bloOD of tbe firft ,urcl)afo~, anlt-31 {taU be glan to Do tbis, fo bere in tlJi~ <[afe 
of a ~Iin) a£) tn ~a(c£! .of 10utCbafe~ ; ~ut a~ tbiS ~afc 1£1 upon tbi£! ~Hn, 1 ti~ 
boln tbat 3:ungment ouglJt to be giben fo~ tbe 10laintiff, mp fitll rearon ilJall he 
upon tbat 1l11)icb befoll? batb becn obretUCD. 

Inferences for llClnec 3lnfcrences 31 baue obferbell in .ms; anti fo~ t1)e true conllructfon of 
the tr~e can· UtIli;. *. 
firuchoD of .n' . (J. I?rr'{ • T . Ii . ...... :t. II '"" f 1. 1. 
Wills. .;II It", ~~ere lS ernerana expo Itlo; t~l~ l~ not to .1.1£ a o.we~ 0, L1ue t~e can,: 

tratp. . . 
f:;)econlll!" m::~ete i~ Proba!!ilis expofitio, anti t~i~ t~ to be lea ft. 
2Cbtrnlp, 1Ebete i~ violtnta pr:rfumptio, fo~ to guine t~e t~pofttion of tbi~, ann 

tbis i~ to be imb~acell; ann fo ill' tbi£) to il1C1ll ann to finn out t~enieaning of tbe 
lll:eftatoh 2 I E. 3. 31f a man nottJ Debife }l.ann to one fo~ £1.1er attn eber, . t~i~ i~ a 
jfrelfftmple. 

31 Do berp 1llell like of a biotent, plain anll petfpfcuous ~tjofition anti meani1t{t 
of a SiU. ~ut 1l1bat is tbe UarOll objecten to tbe contrarp,:!t i.9 mttrlp a fordgn 
£~pofttion to fap, tbat UpOll bet marriage be lito intcn)) to gibe a greater O} a letTer 
eaate unto tis _ife, tbi£! i.9 a foreign e~pofttion, anD tberefoje to be abaiDen. 

3lu tlJi£! 8m, ann in tl)e conllrurtion tbereof, ~ \lIilI obferU£ botlJ tbe 1l1~))£! p~£~ 
cellent anll rUbfequent; if martp) tbell. 

3l1llill aUo in tl)i.aWm abretbe tbe t\Uo anuerbs of time, (tben) 3n t1)i~ €afe 
tIJc wmUfe bp tbis.l1ebife to ber, i.a to ~abe au eftate in t~e J!tent ab£o{utdp l1uring 
tue contirtttance of tbe 1l1bol.e term to (ome; i'lJC 1)atl) n01ll a grcat£t ellate bp tbi£' 
(econn oebtee tban 11Je i)an befo~e bp tbe fo~met; tbere being tbis limitation, (S) (if 
{be fiJaII libC fo long.) ~ttiage isla11lfuI, ®~tJatl1etl in 19atatlife, anti it is (1)ete 
faill, Non eft bon.um homini eife [olum, anll tbertfo}e 11Je i£! not to be puniilJeb up 
(onUtUction~ of )Law, fo~ tbi~ bet lablful .act. £Inll beeaufe tlJe batb marrielY, iVaU 
hlC argue tbat fiJe fllaU babe a leffer cftate (fo} [bip la1l1ful cnufe) tbat ilJ£ ball be~ 
fo~e, tbi£!1tle ate not to DO. 1t j~ 1l1elt failY, Si a jure difcedis vagus eris, anlY tbell 
omnibus omnia erunt incerta. Difcretio eft difcernere' per Leges, ~id eft verum • 
.anll 31 Dare 110t fap, tbat bere be meant to punta) ber if iVe marrielY, bp tbe 
ab~toQ;tnQ; of ber eaate, fittl Itmiten to bee bp tlJt~ bis stU. llCben obf£rbe tbe 
1tJo~1)s) Iluring aU tlJe term, tb£fe 1l10~D.s rule aU. 3lf matr1', (1)en, 1lltu lluring tbe 
tefiDue of cue faill 28 pearp, tbefe 1ll0}ll$ fpoken befo~e be llcbtfetJ anl' tbhlg to ~er. 
jfo~ IJc llotb not begin in tbi~ manner (S) 'jlllcUire mp D1lleUing~toufe, but in~efi~ 
llite bc bere begi1t~ 1l1itb tbe limitation of tbe eftate,quamdiu. ~nll tbcu alflf,1llbcn 
manp, to tbc (ame unitp anti inlYiUifibilit1' of tbe time Dctlfrell to ~er bip 111llelling 
l)oufe anD 201. per annum, tben alfo, tbip i£l to be taken a$ in tbe fame manner ill 
a mill. I • .tJDcbife 201. per annum of 1I\ent unto bet lluring tl,£ term; bcre it i55 
in a ~eafe, tbi£! cleatIl' fi)all go to tlJC 1l1l.Jole term; anD tbi)3 311l1tIl make dear,aniJ 
iterating Uetbp in a ~iU 1l1o~k notbing • .a man grant~ a lI\ent to one fo~ Itfe, anb 
after1l1arlls tbat be anlll.Ji~ ~cit£! ilJaIlllitlrain fo~ tbis: tbi~ limitation of tte lli::: 
ilrer£! to bim anb to bi~ ~cir~ fl)an enlargi tbe ellate, anti make it to be a $££,: 

8 H. 4· 46 E.,. ample, anti tut£) 1llittout aU quetliou,. b1' 8 H. 4. & 46 E. 3. 
~l' firll unron bere ll)aU be upon tbe compotition of ttc .ill, anti upon tti~ 

danfe Qf tlillrer~, to bet ·ani) bet ~tTt~ll~. 
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\ -1Jt~atll)e ll)all babe tbf8 t£nt fo~ t,te 111bole term to come abfolutdp. ~t lJatfJ 
bEen fain, ann in a manner agr&n, m::l)at if a m::ermer fo~ pcar~ ,nolb ncbife a tent 
out of tbt~ unto bis Utfc,tl)at fiJe tlJaU babe tbis fO~,aU tbe term,if lJ)e Iibe9 fo long) 
~nl'l tlJat t1.1e fame tlJan neurmine bpl)er tleaeb. 2lBut J nenp tbis to be fO,a9 it batb 
brell faill. ilnll fidt 31 111ill b~eak t1.1i~ ~afe. If I)~ tJcbire tltlo ~£tTtlage~ to bUt 
~ife~ 111bic!) be ban fo~ pears; ann ~f fi)e ~a.rrp, t~e~ be tI£llifecl) one of tbent to 
ter, tbis fiJali be fo~ tbc 1l11Jole term, anll tl)tl1 t9 res JudICata, ann fo,refolbell bp aU 
tJ;Plcilp, in 14 Eliz. Dyer, fo1. 30 7. a llCermol of a boufe fOl f{J~tp pears tlellifetl) tl)i£( '4 Eliz:. Dyer, 
to J. S. 1l1itboUC limiting tubat ®llate be,fiJaU \Jalle, tberc per Curiam, tbe llDebtfic fol. 30;. 
fl)aU babe tbi~ fOl tbe bll)ole ..term j anll tlJt rea(o" (bcr~ giben, i9, beeaufe l)e cannot 
iJabe tbt~ fOl hfe, at tutU) no~ fo~ a letter tcrm,ano tlJerefo~£ be fbaU l)abC it fo~ tbe 
iubole ter111. ' ' ' . . 

1t batb bocn objeltell (tbat tbi£l is true) but 1tltt1.1 tbig limitation, (S) (if tTJe 11JaU 
to Ion~ libe) 31 llenp tbt~, fo} it fiJaU be fOl tbe 1tlbole term abfo{uulp. iifnn in 
fucb a «tale, if be tlebtfeb tbe }Lantl to bi~ _ife, tbi9 t1;aU be Jo~ tbe 1l1bole term; 
~nn if tbe ntes 1Uit~in tbcte,m) ber (IJ;~ecutols,lJ)aU babe tbe retinuc of tbi~. anD if 
it be fo, 1Ubere be tiebi£etb tbe lI..anD, bp tlJe like ul\fon it {ball ~e (0 lll.bere be. nC::$1 
?Jifetb a rent out of tl)e JUnD generaUp) tbis iI)aU ~lfo be llUr1n! tbe lnbole term» 
fo~ tbere i£l no tiffercnce pet1tl~n tbere (Cafe$., . 

.@01l1 a£l to tbe ,autbQlitie~ to p~obe tbi~)111bicb 31 babe raitJ~ 
] 10. E. 4. fol. 18. 27 H. 8, fol. 19. 2 i H~ 7. II AlTtfar. ,a, ,lLeafe mane fOl p£ar~, o~, 10 E. 4. fol. 60 
fo~ ,lif~, referlJing rent gel:l~ralll') tbi~ rent {ball go to l)t~ ~etr, tbe iLabl fiJaU fo Sec. 
nirect ebi£l; anti tbe Cltafes befole rememblell, of partition malle bet1l1ren «toparce::i 
ner£l,anll a rent allotteo to on}e fOl egalt!' of partition notb well PloUt itbt~ to be fo) 
tbe rent to continue a~ long a~ tbe etlate out of mbtcl) tbe rent ~a£l,granten; ana 
~bt~,t~ acco~tling to tb~ reaf~n of t~e lI..a1n; tbe Jltlile be,t~g ipf:e etepim leges cupiunt, 
ut Jure regantur, anllwnb tl.)t~ agrre~ 2 H.7. fo1. 5. 15 H. 7. fol. 14. 22,Affifar. pla .. 2 H·7· fol. s'" 
cito 78. 1!L:\t10 ~oparcener~ make It feoffment in fre, re(eruing rent generaUp, tbi~ ~? H. ,. fol'!4' 
rent lbaU be- unto ttem a£l tbe ell ate in tbe lLanb b£fo~e bla~. c. 

~nll fo J~ Shellys <!tafe, I pars. 3f a rent be refctben generallp,. tbi~ llJaU go to, 
tbe t£uurtou ; if tbi£l be left to tb£ contineration of ha1l1. llEut if tbe part!, blil! 
make a fpedal referbat,~on to l)im(df~ tbere.it tlJall be, otb~rl.ptre) anti not to be £t~ 
tentleil beponll tbe fpedal refdbation of tbepattp ; fo~ t~er£ tbe lllO~tJS make tbe 
i0Iea, 1.llber£-tbe partp fpeak~ fpeciaUp fOl timfdf. . 

Termin. Parch. 27 Eliz. B, R. ConHables 4.t'a(e, blbere one mane a lLrafe fo~ l'ear~, , 
~ef~rbillg ~ent unto bimfeU, ann Die.b 1t1itbin tbe term ; tbet~ it, ll1a~ quetltongll, ;;~ita~.h~, 
1l,16et~er ~[S ®tecut.o~$ fiJo~ItI lJ~b~tlJ1S' rent" ~l \lOt t ~nll i~ ll1a9 atl1utl~ei.l) tbat 'conftabies Cafe, 
tbep tl)oulo babe tblS rent ttl tbe rlgbt of. tbClt 1lCcllatol, anti ~bf.s. 1lla9 tuere fo 
agreell, bp aU ;llut d)e tlifferEuce lll~.s tbere taken .~Utl agtito llet\U££ll.jrttAimple o~ 
Jfr~bo~n, 1l1itb {ucb a (pedal refetbation, .an~ a ll.fa(e fo~ pca.r.st illlll tbe reafon 
iubi' tbe ®J;ectttOi9 tlJaU bau£ tlJe relit is ,tlJ£I£ gib.en, l1~c~~fe tl)£p llo rep~efcl1ttbe 
perron of tbe ~cllato~ ; ann tue)? in tIJil) t~lielJ betp mucl)' upon Littlerons <tafe, in Littlptort's 
bi£l <n:bapter Of Conditions, fo1. 77. placiro 337. ,tbat tbe <IeJ;ecuto~9 to pap (be mony Condition~~. :" 
upon a £}9ol-gage, tccaufe tbep no replefent (be perfon of tbe l1t£llato~~ ~Ut tbe fol. 77· pladt0 

~£ir, botb, not fo rcp~efent tue perfon'of big .:Jrat,lJ£r. ,~n~. Wray;tl)Bre yut~lJe ntf~ 337-
~£rcnce, anti tbe «tafe ,upo,n it, t~at fo~ tbe (aIUat(on of ebe etlatc, tbc (!l;.reruto~ nin 
rep~£(ent tbt ,pttfon of tb~ 1[etlat~~. " .... 1. 

. )lEut i.t il1 not f9 tOb£,al~ap~,;,. f9~ robere ~t teUll~ to tbe llttlruttion of tbewaHn~ 
t~ere it fiJaU not lie fo. il" If a mltUet.\1 t)~tb gQlll~, ~ake~ bis <Ie;tccuto~s~ anti i.li£~) 
l)cte tlJe ®J;ecuto~ !Ioel) not ~o tep~efent t~e perf~n of tl)e 1Jrellat~,h a~ ~l)at (1)£ ll.mu 
map feiie t~eft glDtJ~, 89 tbe goOtl9 of bis tIUilIcln; ill tl)i£! ~lIfe eb£ ho~n fi)all not 
(£i}e tbe gooo~, becaufe tbi9 fi)oultl tentJ to tbe tletlrtlttio'R of.tbe ~il\; anti ~b£t£~ 
fo~e no r£p~erentation l)ete in ,ti)i~, ~i}(e of tbe perron of tbe 11f:etlatQ~ bI' tbe (!J;~(CU~ 
tOh al~ti tbi~ i~ l1~olJen bp 3 H. 4· 30 E. ,., eSc I 2 Aj~far. .a ll.eaf~ malJ~ of, nuo, 3 RA4:})}~.~ 

. ~ .acre~)2 ','l~'" 
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'fhe Court 
divided twO 
againfi two. 

. .Qlcreg fo~ tue ont, refcrbing a tent to ljfm anti to bts ~eit.5, anti fo~ tlJe otljer te~ 
feruing rent unto l)imf£tf. . ' ", 
a~ to tlje p~incipal <!rafe !Jtre in quel'fiou, if it fi)aIl lie fo, a~ lbatit i1~£l1.1tD. 

1/tIJat if l)c tJel.life tbe tetm g£tJtralIp, tbat IJe fiJatI babe tljt~ fo~ tbe lllbok term, 
fo it Wall be aUo, if be l1t1.1ttc a rent out of tlJt~ ~.L:ca(e~JlanlJ g£neraIll',tl)i~rtnt be 
fiJalI i)aue fo~ tbc 1Ubole ttmt; n1p maj(l~ W~opofttion fo~ t1)e }lanlJ, titp mintJ~ foi 
n rrttt out of tlJe lLano. 

UnlJ if it fiJaU be fo in <ta(e~ flf irtefet1.1atiott, a fortiori, it fi)aIl be fd itt €atf" of 
(f,B~ant;; at1'O if fo in ~~ant~, fo it ilJall be in r.ontltutti.ort Df tWltills ; arin ljer£in 
We are not to relinqufil) tiJt rule of ~ab.1. j'fd~ a!! befo~e, Si a jute difcedis vagus eris. 
9g to dJ£ otlJcr <Il:laufe in ' tl)e ~HU, 1!rbat if tl)e rent bt beljittlJ, tbat it tljall.lle 
la11lful fo~ bet anlJ ljet .amgn~ to :Oillrain fo~ ti)ig, ljet (fJ;tlatc i~ eniartttn bp t~ts 
l1tatrf~) a~ befo~e 31 tabc fbewctl. 

j]fut tn tbf~ (!tafc, notwitbftarttJittg 11.1e no I)trein lliffer in opinion, pet t~ere is 
ljcrc digitus Dei. jFo~ tbt ~m tctt tJ3 liot ttull' founn, nttll if fo, tben it i~ to go 
to ti)£ blwtJ; b1' tbt~ ~HU tbc ,taintiff l)atb a goon rigbt to tbi.s lactit, anb (0 
3iub!!ment ougiJt to be gillen fo~ tim. . . 

Dcdderldge. ~f a JJterlt bc grattteb to one fD~ Ufc, witlj a biarer~ limiten to bim 
ann to l)f~ ~eir},j. 31 agree tl)at Jbi~ fbaU n01l1 ht a .Mee~ftmple~ lUSut if be grallt 
tbat J. s. ann l)i~ ~eir~ ilJall tliilraih fo~ tlji.s, otbtriutfe it i15. llEut l1Jl)en ont :ootb 
limit an ®ltatc tn Jl\ertt to one fo~ Hfat, ann notlj a~(o Cunbce £};p~fr},j, tljat if it be 
bcbinl'i, tbat it fijall be lawful 'fo~.l)tm arill bi~ .iltngn~ to l1iftrain fo~ tljt~ E.cnt" 
tutg fbaU \tot enlarge t1.Jc fo~ttter ®llatc. ,. ' 

Xinb [0 1.t.1itlJout anp fttrtber btUate tbiS €afc reacn ; tbe €ourt behtg tli1JineiY, 
t1110 agnlUit tlllo, fo~ tbc tttain 10ilttlt (5) t~e time fo~ tbe rontinUamc .of tbt~ nitt. 
.anti tn fome otb~t ~ollat~tal FDint~ tl)ep blfferelJ in ~pinion. ~~ appellretb be~ 
fo~c in t~£tr atgutntnt~. 

'Daniel Pl~intiff againft Waddington Defendant. 

Entred Hillar. i 2 Jac. B. R. 
Rot. I 163. 

An Ejeltione I' ~ an Ejecrioi1e firrri~ t~e patties at itntc, upon Non cuIp. pleaDeD, fbt 31tttp (oun~ 
firm£. . a fpedal mnrbitt, upon 1tJl)tcl) tl)e C:!I::afe b~idl!, 1tJa~ tl)i~, (S) tb~£t jol'nt~tenant1'l 
: i~~Rg;?;o9. fo& Itfe (S) William Daniel tl)£,jFad)tr} Cicely tlJe ~ift, anD William tuc ~on; tlJe 
2 Ro. Rep. 89. jFatuet bi£~)Cicely ti)C Dife m~ke a ~e~re fo~ 60 peatSl ~o t,be EDefe~:oant)lf fi)e anD 
I l\o.Abr.83I. William tlJe ~on QJaIl fo long ltbe, Wilham rurtetlb£r~ ljts ®ttate, anlJ taRes a ttcbl 
2. leafe of tlje Jl.o&bcf Hartford, anb ti1ake~ a leafe to tl)e ,latntiff, Cit~ly llies. 

:m;lje taoitlt conliberabIe,.bctber tljir; leafe fo mane fbaU be llobllJtterminen) o~ 
not f 

3:t 11.1as urgen fo~ tlje t!Defenbant bp More attlJ Finch ~erteants, tbat tbis 'lienfe 
fi)DUln not be lJetermtnen.,artlJ tbat tb~ee matter~are tonlinerablc itt tljts <leafe. (5) 

2. 1lLb.1o tol'nt~tellallt~ fo~ life, tIje one of tl)em maRe~ a lcafe fo~ pears, ({fbe 
anlJ i)i},j <ltompanion fo long ilJalllibe) tbc otbet l1ie~ nutillg t~e leafe. '!!Cue firll 

Points in the ~"illt, 1ICtuo jotnt~tenant.s arc, one of t~cm malte~ a }l.care fo~ 1'ear~, anti lJi£~; 
Cafe. lilbetbee tbe leafe be bp tbf~ lIetermineb, o~ not: 

Coke Chief JuHice. ![ui~ bla~ Collyers <leafe, 1Ubere tti~ 1l1a~ ai)jutlgelJ to be a goon 
lleafc. ' 

~crortlJ 10oitlt, Cicely attlJ William being Jopnt~tenants fo~ Iffe, Cicely tltake~ a 
Ieare fd~ l'ear~, if fi)e ann Willliam fbaU libe fo long; l'Imit,tin~ tOere\t1D~tJ~ (8) (o~ 
tit~£r of tuem) \l.l~et~et tbf$leafe O,mU be bp tbe l:Ieatb (if Ckely llet£rminetJJo~ 110t '1 

Coke 
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Coke. lf tenant fo& life mak£~ a leafe fo& peat~) if be aUb anotlJcr fiJaU fo tong 
Jibe; deadp tl)ts leafe fiJall be neterminell bp tl)e tleatl) of one of tbcm. 

13 1 

$l!:bat tl)iS" l!,.eafe ouglJt to continnc not111itl)llantltng d)e lJeatl) of qc~ly, ti)e leafe 
being maDC bp l)£r, if fiJe anti William bee ~ompanion fo long tlJall Hbe. _bctcin 
tl)e tltfference tuill bc bettnecn a: m&r collateral-limitation, anlJ 1111)cre tlJe (ame iz . 
mt,:ctJ 1111tl) an intercll, a~ appears Coke 5 pars, fo1. 9. in Bmdnells ~afe, Littletons c;{e.~ paFs; 
<!Cafe, in b~ ¢I)apter Of Joynt-tenants, f01. 64. placito 289. 11C1tlo 3:opnt,,:tf?nams in f. 9.10 BY/ide

fre, tbe one of tbem make!) a IeaCe fOl 40 pears of tbat 1111)iclJ to lJim belon~etb) nnl) mUs, &c. 

aftet111artl~ tlie~ dtber befo~e t1Je IeaCe begins, 0& tluting (be Came, pet t~i~ leMc 
lbaU babc lliH conttnualtce. 

Pafch. 37 Eliz. B. R. Rot. 244. Harbin ant) Bartons ([:aCe 111a~ m:gctl.. Pafc.b.?,7E!i,z. 
Dodderidge Juftice. ]n Harbin. ann Bartons <ltafe, tI,e lunges' Im:eJ.l.Icre tlluintn in B. Pt. Rot:24':· 

S)pinion. iiC11lo againft t11lo,but aftet1uarll!) it 1tla~ alljnl1getl at, ~Ctjenl1t~9 ]lrn, tl)ilt &c. 

tbe IeaCe fo} pear~ tboulll babe 'Continuance, not\l1itbaanllin~ tUe tJeatb of one of dJe 
3jopnt:::tenant,g.' .. .' 

31t 111a~ furtber urgen in tl;tg ~aC£, a~ touclJing tbe manner of tl)i~ limitation, if 
tbe leaCc beu fboulb neterminf up tbe lIeatl} of onr of tbc ]opnt;::tellant~ ; tbe bJo&tlS 
of tbl: Hmttatfon being, if fbc ann William (bonln Co long libe, (ann noeb not Ca~oi 
anV ~f ~bet?) Tern"liu.. Pafch. 29 Biz. Rot. 1410., bet~ren Baldwine ann. Cox, l1lbere PIl(ch. ~9 Eli~ 
tbehmttatton of a ItaCe fo~ 1'eat~ mane bp ~lr RIChard WaynelTlan to Trupenny, &ot.14IO. &1::. 

Habendum fo~ 40 pears, if Trupenny, tis fiife~ (I~ anI' liTuc fo long (bouIn Hbe, it 
blas anjungetl, tuat bp tfw tleatl) of one of tbem ttc leaCe tua,g not i)cterminetl; 
becaufe an imerca patTell to. tiW J1elTee. $l!:be limitlltion bere i~ nO mOle tban tlJ~ 
}La111 impIfes, ttJiti being a,g muct a,g if it ban bren Caitl, if Cicely Ol William Io long 
il)aU libe, anll a fortiori it fbaU be fo tete, becauCt t1Ji.s IeaCe tuas mane b1' one ltllJo 
ban an inttull. 3lf t1tlo Jopnt,:tenant.s fo~ pcar.s tlo make a leaCc fo& pcar~) if tbep .'. 
tlJall Co lori~ libe, if one of tiJem tlie.s)pet tl)e feafe fiJaU continue~ 30 Alftfar. placito 8. go ~ffirat. 
a lJ..eafe mane to t1110 fo& tbett libe$, & diutius t:orum vivel'ui, Co mucb i£> tacite plaCIto s. 
implten bp tIJe fLatu blftbout tbefe 111o~n~. , ' 

il$ to tlJe 100im of tlJe futtenner, ~1llo 30pnt4enallt~ fOl life, the one of d)em 
make~ a ~eare fo~ pear~, ll1ttb tbc limitation as befo,c ; tb.!? ot~£t. furrenller~ lJiS' 
efface, aftettuattl$ be llllJicl) tnak~ t1)c ~eafe nie~; 111betbcr tbis lI..eafe tVa! uallt 
cuncinuance, being mane befo~e t1)£ (urtenner. 3t hla~ ur~etl) tl)at tbi~ }Leafe moulh , ,. 
babe contf~ttance, being beriben out of \lotI) tbeir <Iellat£~, 20, E+ fol. 13. toucbing 20 E·4· t iJ., 
an intetell feden in a tbiro perfOll.,tl)cte tcnant fo~ life ~ant~ a Netttf<tlJa~e) anll 
after111artJ.s furrennets, pet dJe rent fbaU l)a13C continuance. 31n Harbin anb Butot15 
(!tafe, robere t\Un 3lDpnt~tellants fOl Ufe bein\!, tbe onc m~Ite.9 a lI..eaf£ fo~ pear~, tbc 
otl)cr futt£ntlers ; after111artls 1)t 111bfcl) matle tbe }J..£afc tliC$) tbete tel1) tbe lLeafe 
to babe continuance. 

31t 111a$ fur4uer urgcl!, tbat tl)t$ Jl.eafc ~r01l.l$ OUt of ttJt po\1.1tt 111bicb .tl)e IL abi 
gi1.lc.s to c\1£r1' jopnt ®llilte; al1t1 tbis lLeafc i):i lJerib£tI put of tb~~. anti tbc fllttt'n~. 
lIet terc lS tbe art of t1)c otlJ€t, tbc hlbicl) (baH not tieftrQ!' tl}i~ lLcafe; bUt it fbaU 
Cl1utinne g.o~ .. ~~i.s l!,.~aft not hcing ~£rtlJ£tI out of tlJ€ pp1TtbUit1' of furl.li1.1o~fl)ip) 
but out of tbe pnwer ltlb\tt tbe 1i.a\ll f;lbe.s to a jopnt ·(l);tlate to grallt a p~~rent tn~ 
tcteil. Stid) cannot grobl nut'sf a Pllf!ibilirp. • 

.fo~ tbe @'!ail1ttff~ It was ttrg£tI bp Hide anti Davenport') tUtlt tl)t lO!'tlt~tflllmrp. 
~£re i.s (eueUD, aUl:I tbac ttete i~ no t1itTett~lc£ 1l.ltc.tl;tr tb~ Jl.eafe l.Ua~ m~l.1£ 1ttflJ~r 
Q~ after fCl)crancc of ttc jopnt,,:tehancr. '. 

]t is to be c,:aminctl, Qlid in rei veri tate bod) pars bert', ci\(b (if t{J(m 'bad) ~ 
moperp to par~; ttl£! ~cafe muff be agttl;tJ to be !OOl) againft t~e ~t\t)ibDh li1bnc 
tbere is a ~ur\libo~, but not oCi)cr111Ue., , 

anti Brudenells <lI:l1fe, Coke 5 pars, fo1. 9. \ua~ mud} infmctJ upon! .Ql l~('nrt 
malic to one fOl- ~i% Ii fe, ann tut life of J. D. if l)e l.'lic1i, 1'££ tlJe lLeafc 1)at 1) COU3 
tinnnnce, becaufc be bat~ ttip fo~ two li1Je~) lint if a lI.eaf£ fo~ ynn» lJ~ matte }'uitlJ' 

~ 2 ruq~' 
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fud) a limitation, t~at if lJe anti J. S. fbaU Hue fo fung, tbi9 i9 a limitation rDna~ 
trral, anti {)£rc up ti)e lJeatl) of one, tbe ll.£afe fD~ pears flJall bc lJct£rminelJ • 

.anti fo ie.t., if a J.Lcafe-fo~ "pcar~ bc manc to one, if t~e JL(tTo~ anll anotl)er fi)all 
fo long liue; tl)lZ is meedp collateral in botu; upon tbc furrcnoer it was urgcn, 

• that bp tbiz act of tuc otbet tlJe ftttbfuoJ,flJip is Dctetminen; rtf ILcaCe malle bp 
tvc otlJer, up tJtg Deatb ill nctftmineD) anti flJall not 1)8ue continuancc) fo~ tbat tbi~ 
act, (S) t1)c (urunncr notu nolU fo fat operate, a~ tb8t it botb llOlU tutll tlJe teafe 
manc bp Cicely,to be a l.cafe cut of ber mo!'ctp,alllJ fo neterminablc lUftb tbe famf~ 
anti not to l]alle cominU8llCC aftcr tbiz cUDcn, being bp ber neatb • 

Coke 6 pus, 
fol 79. 

.ann tiJc lLo&tI Aburgavenies ~are, Coke 6 pars, fol. 79. rnucb inUtlelJ upon; lUbcre 
two 30pnt~tcnants in jFre, tb~. onc grant9 a lJi-£llt?<ltbarge in jfre, anD after lIoti) 
releafe to tbe otber 1 bp tuis lJiclcafc tbe rig!)t of ~urllil.1o~fiJip 1.9 quitc taken a11lap, . 
ani) tlje l!tent~<ltl)arge not al.1oitlable bp tbe Deatb of 1)lm tbat llitl r£lcaCc; anll bp 
ti)C acceptance of tbi~ 1a£lcafc) lJe tat!) tlep~il.1elJ bimlelf of tbe means to al.1oill ttt~ 
~entl<ltbarge, (being jus accrefcendi) anlJ taken atuap bp tbe ladeafe; anti fo tbi£) 
}Lea(c bete i£' not to balle continuance aftct tbe feberancc of tbe ~opntttte, bp t!Je 
art of bim 111bicb Dill not make tbe lLeafc. ". 
~roke JuHice. Cice1y anll William being tere lopnt~tenants f~~ life, Cice1y makes 

a }Leafc fl'l~ l'ear~ (if tlJe anll" William (0 long ttal! libC) omitting tbefr 11Io~tls) (o~ 
ritter of tbem) 5lJetber tbi~ lLcafc fi)aU be tJetermincD bp tl)e ncatlJ of Cicely, 
OJ not 1 

:il'l:l)e reafon of tbe continuance of tlJe ILeaCe i~ to be cxamineD) llcing) ilecaufe 
tl)cte i~ a continnance of tbe ®llate; anll tlJer£fo~c if £bi9 Clellate be nctCrmineD, 
tbc cbarge aUo fi)aIl be gone. 

Haughton Juf1:ice. 1lCmo 31ol'ntetenant~ fo~ lifc, if 011.t of tbcm make~ a l!.cafe. 
fo~ pear1j; if be anll J. N. fiJi'll! Co long liue; if one' of tbern "J)ie~, tbc lLeafe i~ DC,"" 
tctminctl. .. 

Croke. 3f tbel' botb jopn in tbi£) }Lcafe, anll 111itb tbi~ limitation) if tlJep ilJaU 
fo long liuc, tbt£) J1eafc fi)aU b.c fo~ botl) tbelt Jiues. 

Dodderidge J ufiice. 31f tbt9 iLeafc at tbe fitll t1)all iffue ont of tbe 111lJole lLanlJ) 
atttl t!JG $>utl.1il.10l be once cbi\rgeabIc lUitt tbis, tbe fel.1erauce of tbe 3\opnture aftet~ . 
warn!' fi;all llot tJeterminc tbis J.l.eafe ; if tWI) lol'm:o'tenallt£) bc fo~ lifl', ont of 
tbem make~ a lieafe fo~ pcar~ of tbe 111bol£) if tbi~ lLeffo~ furl.1ibe~,it fiJail bc goon 
fo~ all. • 

Hau~toH. 1lCbi~ i,cafe bere i~ itruing out of tl)e lUl)ole CIetlatt, but upon a con~ 
l1i£ion in lLabJ. 

Dodderidge. 3\n Harbin ann Bartons "afc, tbete tte JJ..tafe 1l1a~ mane, 1l1biclJ lJiti 
tlJarlJe tl)C ~url.1iuo~"l.llitb a mopetp. . 

Nora. 1lCbat on anotbet liar tbi9 matter was moue]) agatn. 
Coke Chief Jufiice tecicetJ t!)c <ltafe a~ b£fo~e! 3f one nod) make a Utafe fo~ 

pear~) if J. S. anll J. D. tlJaU fo lon~ Jibe; one of tbem nicS) t1)e Jl.eafe bp tbi~ bi~ 
beati) fi;aIl bc l1cttrmincn. 

~tte in tbl~ p~incipal <ltafe) t1110 jopnt=,tcnant~ arc fo~ lifc) oue of tbem makr~ 
a lLeafe fo~ pears) if 1)e ann bis (;ompanion tl)aU Co long lil.1e; t1)e" 30pnture bf~ 
htlren tbern i~ aftetlllarDs fel.1ereD, t1)£n tbe partp 111bo malle tlJe Jl.eafe llie~) ~ l)c~ 
tbet ti)ts lieafe fi;all llm babe continuancc, o~ not '/ 

.a£) to tbi~) an CIellate furrcnll~en map babc continuance to bil.1er~ purpores; bere 
tue ILeafe is goon fo~ botl) tbelr tfme~) ann if one of tbem lJie~, it U)aU be gootl 
llUri1t\J tbe Itfc of tIJe otber. . 

)lEur bere tn tlJis <ltafe tbe 310pnture iz fel.1erell! .a~ fo~ (1)i~ tlJe <!rafe is) :it1110 
3lo!'nt~tcnant9 fOllife) tilc one makes a lJ.,eafc of bi~ pan ftll pears, if be an]) bt~ 
<lJ:ompaniott fo lon~ «Jail liue; tbe otuer furten1)cr~ bt~ 31ntcrell unto tte Ji,o~tJ in 
reucrfion, ~nlJ takes from IJim a ne111 ®llate, Q.lid operatuI bp tbt~ '/ 

l[;bt~ i~ a £oon <ltafe, anlll.l.1ell to be conrtllcren of. 
Haughton. 
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Haughton.. ]f tmo ([:opa~cenen~.ate,' one of tbem ,grants a ~£rit out of t1)e un~ 

bibfo£o mopetp: ~artitton is after1nan)~ mane bet1nren t\Jem, tbe Jt\ent tl)aU tvm 
itIue out of tl)i~ nlbtneO mopetp~ : " 

Coke agrren tbt~ to be io: inn (0 it ff)all aIro be in cafe of a }l.tllff, blbere an 
~nter£ll Dotl) pafs. ", .., 

Dodderidge. :m:l)e matter IJert relletl) 11lbol1p upon tl)e conttnttance of t9t~ }l.eafc, 
mlbetbtt tlJe fame tlJall in t~t~ (Cafe am continue, o~ not, after tue neatl) of Cice1y 
t~e 31opnc:;;tenant tul)a mane tlJe !Leitfe.· . _ • 

Coke. ,a~ to Harbin ann Barrons ([:afe befo~e rememb~etJ) .31 litO berp muc!) tJoubt 
of it b£fo~e tbe fame \nas atJjungell, but notu 31 am tll£ll (ati~fielll)erettt. 

Dodderidge. 1!r.bts lUa~ (0 al:JjUngell but bp Due boice. 
Coke. :m:bt~ <!taCe bJas' not tl)en argueo bp tlje ~ungeg juniciaUp; but onlp in 

tlJts manner, (S.) ®acb of tue lunges being l:JemanlleD tbeir £!)ptnton~) (S.) .~at 
lap pou f anD [0 to ttl' reU', ann in cVis manner it mas aDjUDgeo. .. 

arterUlarns, upon confineration bao of tbi~ Jungmel1t, anll of tbe maNner of it) 
one tben (ain, ~od major pars vi~it meliprem, tbe Ct!me ~utJgmen~ being but bp 
one calling, moiee: llBefo~e tbi~ 3luDgment) 3l1tla~ not mell Cati~fi~tI ~erein, but 
ilotll 31 am. ' 

£inti fo tuit~out anp futt~et Debate at tbi~ time, tbe Came 1lla~ alljOurneO unto a 
furtber time. . 

ilft~t1llartJ~, (5) Tennin. Hillar. J 3 Jac. B. R. l'l!.:~is <Il:arc tua£) mObeti again, an~ 
arguen. '_ 

Coke ·Chit{ J ufiic. Harbin ann Barrons ([:afe 'rememb~eJ) llla£) tbi£); £in ~(fatl~ 
fo~ life matJe unto two, ~I)e one of rl)tm mane a }l.taCt fo~ pears, to begin a(tet 
l)t~ bead) bere a p~eCent 3!nterrll patTen t~ tbe ,}l.etTee; if l)i~ (:ompanton Dien 
tbe !Lenie not gooo, but otvertuife if b£ l)imCelf nien; lJere in tljis ([:afe; if te 
rurr~nl1~en tubo mane tue lLeaCe, tben, tbe Jl..£a[e not gooo, fo~ tbat it tells upon a 
mret contingencp, anll if tVi9 be p~ebentetJ) tlje J1eaCe ff)all not tljen babe conti:: 
nuance. 

]f tlJlo ~opnt:;;tenant9 in flt be, ,one of tbem make9 a }l.eaCe fo~ pear.9, rentqin« 
Rent, ann ntcs, bis <lttlmpanton fiJail not baue tbe ~ent: 1[;be 'lLrJJO} map 
lliftrain upon anp patt of tl)e lLanD t&. anll if tljcpmake partition) anti tbe \1Cattel af 
[be }l.dT& come upon tlje part of lji~ ~ompalWon) ve map d)ere tltftrain ti)em fot 
tlJe ~ent. ... 

~tu" 31opnt~tenant.£l be, tue one of tl)em maae9 a }Leafe (0& ptaU, if tlJep t1nO 
Co long fi)aU libc, tbe life of man is collateral to tM Clellate fo~ pear~) no j)~otuntng 
of ®aate.9.. . , :~ 

Termin. Parch. 28 & 29 Eliz. Rot. 1410. g <tafe bet1lleen Baldwin anb Cox 1llas Pafch. '28 ~ 
etten ilp t~e name of Trupenny's ([:a(c, 1l1itb lbbicb llllas of <touneiI, 1llbere tbe 29 Elizo 
limitation of a J1£afe fo~ peat£! maDe bp ~it Richard Wainman unto T mpenny, lna}3 
in ~bi~ manner, (S) Habend~m fo~ fo~tl' peat~) if Trupenny, bts Wife, ri~ aup ~bil~ 
n~en of bts fo lang ll)ouin ltbe. _ . 

3.t iii plain bere, tbat tbe lall (o~) tJiSjdpn~ aU , tbe ~opulatibe tbere ntsjopnell, 
bp tbe IDi~tullltille fubfequent: 3\f bt, ann ui~ ~Ufe o~ <!tbil))~en) tbt~ laft (o~) 
noelj nisjo!,n all, 8£! in tl)8t tafe it was, agretll. 

Dodderidge Jufiice. lItbe Difference tuill bt, lUbere it i~ parcel of tlit ®llatc, ami 
1llbere it i~ mredp collateral. . 

31t appear~ up Littleton, tbac ill ([:~fc of 31oput~tetiariCp, ftttbibo~fi)ip is giben bp. 
tlJe }l.a1t1 of tbe lLann) aoS' an inciocnt unto tve <lJ;llate bp ll..atll; ann pou 110m t:J~a1U 
tbis ®llate (D~ p,cars., to ~~be a continuance, tllbere tbere i~ no furu{l.lo~Qjtp to (filii, 
place betturen tl)em: lJtl)tS cannot.fo be bp anp mtan.s • 

• 

• 
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![Cbe ([OUtt tlJeu DemanDeD to babe t1)e ILear.: fiJe\l1etJ, to (re 1nbetbet tbe(e 1l1o~bS 

\Uete in it) (S.) (o~ an1' of tlJem) wlJieb make~ tbe otber point. 
Doddtridge. 3:f tWO 3101'nt~tenatlt~ be fo~ Hfc, ·tUe one of tlJem makes a }lea(e 

fo~ prats of lJi~ mopctp (if lJe anti bi~ €ompanlon {o long fball Jibe) tbc otber fut~ 
rrnllCC9 up l)i13 <refiaee to tlJe }l,o~tJ in l'tcberfion, Wuo take~ a neW ~tlate of bim, 
anD make~ rf l1eafe to tue 19laintitT. 

1lCIJc WcfamDant in tlJil3 p~inctpal ([afc daim~ tlnlJct tlJ£ ]J.,eafc maliC bp Cice1y, 
1lJe ~laintiff UKber tue l1ea{£ matte bp t1)£ 30!'nt~t£nant wbo futrcnt!~elJ, anb took 
a ncW ®aate. '. 

llCuc bl1)oIe ·([ourt dear of £Opinion) (1)at in tbi~ <tafe tbe }leafc mabe'bp Cice1y, 
lJp bct lleatb wa£' Detctmtnell) anti fb(l~ln not 1)abe continuance aftet 1)et neatlJ) anl1 
1bat tI)e !i'laitUiff bcte l)atl) a goon title. 

Judgment for ~ntJ Co 111' t1)£ tattle of t1)e <lCOtttt}~un~llt£nt \lla~ gibeu fOl- tb£ lBlaimitT. 
the Plaintiff. .. 

Barbara Harhert Plaintiff againfl Bynion 
Defendant. 

- A Writ of Er- I~ a _tit of ®rco~) to teuerfe a Jrine lebieD Df t\Uo ~oure~ anD hanD, lJp 
ror. to reverfe Richard Harbert tbe ~tI~baul1) ant' bp tbe WIaimiff in tbi~ &rit of (Q;rro~ unto. 
a :Jn~ Robert Bynion anb lJi~ ~etr~, at tbe ®~eat ~dfifJU9 beltl fOl- tbe €ountp of Mont
~ R~·.A~~:~~~: gamery, befo~e Le~knor anD Townfend 3utlice~ £If tbe <!B'~cat ~c1T~on~) die Lun~ 
Cro. Ja. 392. 24 Jull), 7 lac. tubt£b wa~ a fine fur rdeas' of tbe ~u.9baniJ anti ~llfe, ann tb£lt 
I I I. l!JcitS; untO R. B. anD bi~ ~etr.9, DatCtl 9 Novembris, I I Jac. 1!Cbe 31u.tlices upon 
~~. 34 2

• 847, 1bi~ certifietl tIJe liccO~t1uitlJer, tue .tit of ([obenallt) tbe Jlteturn) itbe Dedimus 
4 • potefratem, ti)e ([;oncoltl, anti aU lltequifit£s: 1!Cbe <IettO~ atIignctJ) becaufe tbt 

etrit £If ([;obcnant port date after tbe 1lrcll £If tbe Dedimus poteftatem, anti Co 
p~apcb n Scire facias againtl Tho. B. tlJc ~ou of R. B. ttc Cltonutre, tubn tain, tbae 
up tbf~ jfinc R. B. tua£' (eifen £If tlJi~ }lanD in .i~) ann tlicD fn {citeD, bp anll 
aft~r Wl)ole Deati) t1)e fain JJ.anl1 bitl ilc(ccnD 1I.nto 1)im a~ ~on anti ~dt of tlJt faiD 
R,B. aun tunt be being 1l1itbin age,1iJM in t1)e Cltu1l011p (If t1)e 'Il\fng, as lJilllU8tD, 
lJp reafon of tbe tfUtlte of tbe (ain )Lann~. anti fOl- bis nOU:1agc, be p~a!,£D l)i.9 age, 
anti tbat tbc 10arol migbt Demur till bi9 full age. • 

Barbara Harbert countetpleall~ tlJis age, aun Caitl), tbat long time b£f(l~e Rich. 
anti Barbara l)an anp tbing in &c. Rich. H. tbc jfatbcr (If tbe([onttfo~ . anti Eliz. 
l)t~ _ife wete (£i(eD of tui~ }LanD in tIJe tigut of Eliz. anti 11£{n« Co reireD, t1)e1' 
mane a j'fcoffment unto tblD) to tIJe ufe of R. H. tue ~on ann Barbara} anD co. tlJe 
~£ir~ of t!)£tr two lll3on.ie~, leabing tue jfte in t1)e ~£ir~ 'of Rich. tlJe j'fat\l£t', vir
tute cujus, &c. & vigore Statuti, of 27 H. 8. lUCp Were feifetl in tail> an)) brtng; (0 
fetfelJ, tbi9 ,Mine bla~ lebiel1 to Robert Bynioo, to t1)e ufe of lJim anD I)is "eit~. 

ann aleo t~at t~e (arne nap tbe ~u~hantl alone of t1)e {arne }LanD, lIitl lebp an~ 
otlJc\: j'Ftne to tbe fame (:onufre, tuitl) _arrantp, to tb£ u{e of 1)00 autl!.Jis ~tits ; 
aft£tl.Uatl1~ tue{aitJ Robert Bynion tlletl (dfet!, anti tbi~ be(crnlleb tn Tho. Byniolll)ill 
~l.in ann ~eir> anl1nemann~ 31ubgmrnt; -!.Jetber a9 tlJUi ([aft: i~ 1)i$ age tl)aU be 
alloblctJ; tbi~ bein\J bp tlJf£) Utit, if ceuerfeD> to be tetlo~£tI unto bet' .tit (If 
Wotucr, in bluiei) age i!3 not to be grantetJ '! • ' 

1!l1pon tbis <!Countetplea "fho. B. Demurretl inlLabJ. 
llC{)i~ ([afe bla~ long atguetJ ~t dJ£ lll3ar) anti after bl' aU tte ltltJ!Ic~. 
ZlCbcfc ([afr» lUcre urgen agamll tbe a~e. 

9 H. 6. 
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9 R 6. fo1. '46• 311 an attaint age Ifett nnt, 40 AHifar. placito 16. in a treceit age. H 6 f. 4' 6 

Uetl) tr9t• 9 . •• • 
, &c •. 

. Coke Chief Jufiice. ~ne Qlttion grounllcn upon tmotl)er, ilJall ertrttl~ tbc nattlre 
of tbe Came ~ttio\l upon lJll)icl) it i~ groUntleb, 35 H. 6. if fummott~ ann feberauce 
a;aI~ be in tbe firft .action, it ilJall be Co atro in tbe Cecollb. 

1Ir::bi~ _tit of cn;rro~ ·bere b~ouglJt) fiJake~ ttJe 31l1l)erieance. . 
lf one batb t1t1o jFinrs, II Urit llf®tro~ i£i ulllUgl)C upon tlJc firft, ~m pott 

(lult bim of ~i~ age, uetauft tbe Cecotin i~ erroniou~ '/ -. 
Jones, dteb 44 E. 3. tl)at tn IlDo1Ucr tlJe ~cir iVan not babe l)f~ Age.' 
Coke agruD tbis to 1:e CO, anti it is berp clear. 
HaughtDl1 ] ufiice. llBp tlJf J!\£plitatfon berc, 11;£ makes a title to l)ab£ Womer, anti 

tbts QJllII bc.qtHte lort, if age mall be bere aUobJcil. 
Doddetidge J ufiite agrern berein. . _ . 
Coke~ £[ ~cre t55 110 atltb6~itp fo~ tti~, t1Jc was tfjertfo~e unluife t'O jtlPU in We,: 

mutter. 
Dodderidge. :!!cl)i~ .tit ~ere f~ liut to reno~e ~tt unto an ~ttion, . in 1u~icb 

~rtion no aQ;e Hetb. . 
Coke & Croke. Sbat i~ tfJis to aU llrangers lifl)tcy babt tbe lnberitance, tbt~ 

mall be 11et!' P~£lUtJictal to tbem. . 
Haughton. ~te fl)e batb title of liDo1tler, t~e 1UlJicl) trJall tJt ioft, if a~e ut ~tt 

~UnUJeltt 
Coke. ~f dye ,fine tlJou{tI be ilJaken onl1' as tl.'l {jim alone, iniHtb i~ 11nt roo 31 

a'gree if tbe falnc ban regattlonlp to tbe waUf!?, but tete itt ttt~ (JCafe tf it bt 
teberfetJ, tiJe lICct::::m::enant fi)all Infe bi£' 31nl)erittmte. 

Dod-detidge~ ~ {Jail) atrotber jffrte. . . . . 
COKe; (JClratlt' tbe 1I!:tr~:m:£rtartt in a .tit (If ®rro~ fball Ijal1~ l)i~ age! lri. 

at qUod ei tleforceat, ~e tljall ljabe iJis a~e; We ate bere in a <tafe tn wbitb be man 
'~a~ tU; 8gt, (S) ttl a ~\:it of ®ttbh . ' . 

. £:Iaughto\l. ii\n an gtta(t\t age fi)aU nOt be grautetl, up naton of tbe trli'fctitf 
tbatnlap,tftfut" b£tauf~ r.lre ]UtO~S map aU ~le, an'O £0 tl)e ,fame rittfclji~f ma~ 
be ilt t\nsClt'afe ; aUt) 1£ l~ a cleat 4tafe, t1)a£ lit I!Do1tiet t,:ecuttil, age {batl not 
be ~ran ten. _. 

Dodderidge. =e ate to tueigfj t~e mift'bief bere in tlJt~ ~are, b6tb are maiter~ 
of Ddap, fl)e map bert lo£e ber titl~ of ilDo1:Uet. 

Coke. _e ii.ug~t f)£l'e to l;U£i~ij tbe rigbt of tl)e ~t\{t1tlt. . 
Dodderidge. ~e fi)aU not lofe anp C!f lJt55 tig{Jt in tlJis aaion. 
ilnb fo~ tbi}J time tlJt:s <!Cafe fuaS abfonrneb fo~ ftttt~er ar~nment tertin. . 

. ilftrrlUatl155, (S.) Tentlin. Hill. 13 Jac. B. R. tbi£' tttife 1ml£) moben agaiu, anti ,~-
long tlq'!uen at tbt 1lEar, ann after 111' tbe 3utlfSc:s, anll b1' clJt ~u~tnt of cut Ter

J
mm·BHllI, 

ctnttrt a'ge llla£i aUo1Uel.'l. I ~ <le. • R. 
It 1Utt~ U~€D, dJilt are mOUlD {Jtrt be ~tantel1, otlJer1llife iit ~tit hilJo l)atb &c, 

potrtntlln bl' n{(eut of a .Jrt~bi)lil) Q)O\\{llloft tljl~ ~1~ pOlletrt~n) if tt·ge ncniw 
~fm. ' .. 

31n 21 Elh. fJet111&n W'orfiey _attl'l Cl\arI10tk, a· 1\.. g~e itllobleij b~ tbe ~ourt fn~ 2 i Eliz. F~ R, 
tljis reafnn, bn8uCe tfjat bp d)e ~HUt~ teUttral, tbt bJ~l£ ~1t'at£ 11p tbi~ fl;aU be &c. 

rebetCetT. 
~ f~ un rrafon to p~bmt1 a~llttl(t ~ll 3!nflutt ftt a ~n:it llf ®rt'i)~j fu~ ~c ·ri'a~ 

babe a lItdtaCt topleall ; anti afro it i~ urit~itattl, llbnetlj£t m£ Wilt !l~ftl~ a Wlthit 
of ilDbmer, o~ not, if t1)~ DO rebt.tft tl}i~ j1=lh~. . '. , 
, Obj. Xls to t~e £l1)bj"erttnn rtmne, tl1at tbf ~lif,lttt fip tl)(~ tt\1rtfal fMU ltot ~ort 
IJi9 jinberitance, brcau(£ l)e ~atl) anotl)et 3Fine tfiltt bJa~ Icbic\:J £.0 bith, autl tte' 
.rtt (If Ql;rt(l6 ben: if5 b~otl!~t tt~(!tl ttJe fitft .fine) au~ {Je lj~.t~ n fercttb J!ine. 

Ref;, 
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Pte(p. ~n anf11ler to tlJi~, tbig i~ no reafon, fo~ dJt (cconll ,fine map be alfo em 

ncou~, botb of tbem 'bctng lebieo on tlJe fame llap, ,ann tbi~ mal' t£nll to tb~ lors I 

4 Maria-:,Dyer, bt~ 3lnberitauee" ~f bi~ age be lJenietJ l)im) 4 Mari,,:, Dyer fol. 137· in Ba1Tets <!Car 
fol. 137· &c. tbe usfon tbercglben, mbp an 31nfanr fiJall iJabe bl~ agc) buaufr 1)12 cannot nifce) 

bis omn ri~~t, anll bp 8 E.3. foI. 10. 1!l3l)e <!Court ex 9fficio, ougbt to [peak fo~ t 
3\nfant. , 

3lt ma~ urQ;en bp Jones, tbat aQ;c ougbt not to be gtantetl. 
, 3n tl)e llBar, bete, a jrine i~ fiJ£mell to be lebietl to tt~ j{atber, anlla ll£{cent 
bi~ 1l1ftbin age. 1[:1)e otb£! replic1); tbat ber 'l!.3u~banll blaJ) fei[£ll,anll tbat fi)e JOJt 
el.1mitl) i)tm in tbe j1inc, bp ml)icb tlJe 11la~ barrell of bet Womer, confdTetl) t 

, . tldcent, after bet ~u5banb lites, anll to be re(to~£lJ to ber .rit of WO\1Jer)tl)i~ WI] 
27 H. O. fol.I. b~ougbt upon tl)e firft Jrtne lebi£lJ, 27 H. 6. fo1. J. 43 Affifar. placito 2I. ~n 
Bee. Q)are Impedit no age to bc allotuetl, beean{e in dJe mean time laps map incur,s: 

fo in tbf£' <!Cafe, in tbe mean time, bp tbi£J tbe .aaion of tbe partl' tlJaU be loft; .2l' 
'tlJiS3 i13 tbe tea[on bere giben blbp age i£{ not to be £rameb, becaufc tbe partp m 
10fe bet 'DDoblcr. It ma~ aUo ur£elJ, tbat tbis .tit bere i£l in tbc nature of 
~rit of W0111er, beeaufe it is to refto~e bet unto tbts; anll tbhs being of tbe {at 
nature) fiJe i9 to babe tbe fame p;ibtlelJgc. 11I:be Urit of 9ttaiflt anll ®rtolllo fl 
10m tbe natute gf tbe firft .artion, ann tberefo~c if no a£c ,be to be alloltl£lI 

9 HAfriJo1.47' tbe fita 9aion, nont t1)aU be aUometl in tbe oebet bp 9 H. 6. fol. 47. tbe rear 
~~cit~ ~~. ibere ~ibcn in tbe gttaint a~ainll tbe age, beeaufe in tbe mean time all tiJe pet 

3urp map lJie) 47 Ailifarum placito 4. & 47 E+ fol. 7. an 31nfant ilJall not babe 1 
age in a fitit of lJeceit, anti tuitb tbi11 agree~ 35 H. 6. fo1. 44. lnbere tbe €afe 
put of a ~rit of (Q;rro~, nnlJ no age to be aU01l1elJ. , 

Coke Chief Jufiice benien tbe grountJ£l befo~e put, fo~ if 1lT:enartt pur auter vit: 
l1iffeifeb, anlJ b~ing£l a .tit of <l!;mrp ligature tte ~eir of tbe lIDitT£fCo), 'be QJ 
l)abe bis age:, anti pet tl)e tenant i£l to babe but an e1face fo~ life. 1ll:l)e petnt bl 
IS fbi£!; cbe buebann a1\l1 bltfe Jebies a jfine,anl1 tbe • rit of~trO~ bert i~ b~ou~ 
to reller[e tbe blbole JlteCtl~lI; blbetber age in tbi£l ~are is to be aU011ltb, o~ not: 

Dodderidge. l!.anl)11 att giben to tbe 'u£lbaul), ann to tbe ~eirs of tbe _ife 
reeol1erp bp Default t~ ball a£ainll tbem,tbe 'u9banlll1ie,s, tbe .ife b~ingS"a Q 
ei deforceat againlf tbe 'cit of tbe Jlteeoberer (11lbo being 11litl)in a£e)p~ap~ bi~ ag( 
1)e t1)aU not l)alle bis a£e in tbis ~a[e. 

Coke. lt3e QJaU in tbi£llaft <!tafe put) babe bis age. llIfo if it he not in tbt <t 
of IlDObl£t) in a real ,aaion, be QJall ~abe bi~ a£e :. .ann bere is no ~01l1tr fetid 
t~C 8ife. ' 

Haughton. ~be tlJaIl babe a Q90d ei deforceat, wbcn Wo11ler ifi t~ecut£l). 
{)bjefi. Coke. Slrbe grit of ®tro~ tlotb purCue tbe nature of tbe fitft gaion :. anll if fu 
Refp. mOll£l ann frbcrance be in (be fira ilrtiou, bp 35 H. 6. it fiJall be fo in tbe fe·c, 

grtion. ]t batb bkn objcrtctJ, tbat bere tbere is a frconn JHllC. 31f Co, pet tbi£lll 
j£1110n t~ of no fo~ce. )J5ut bere it appeat~ unto U£{ biablp, tbat tbe 3\nl)etitancl 
t~e lnfant t£J to be loft; tbi~ t~ biable, anti in bat of age pou neber ougbt to 'b~' 
a title of WO\1Jet in quetlton, l.l:1~ieb i~ but a potTibilitp Df WD1l1er, anti not hno 
lUbetber nye 111i1l babe anI' Dobler, o~ not, tbere being nOllt c,:ccutCtl. 

Dodderidge. llC\Jat 1l1lJiel} llaggers me in tbi~ ([:af.£ ili, to f~ blbat Plcjul1icc 
tbis fiJ()ulb grom to tbc 31nfant, if bi~ age be lJifaU011lelJ; 3\f no p~ejulJt,e) t 
Dugl)t \11e not tben to fpkn tbi~ al'tion '/ jFo~ tb£ \\life map bie befo~e tbe full agl 
tbe 3nfam, ani) tben bet artinn {ball be 10ft. ~f ilJc botb uber[e tbili jFine,blba 
tl)C tbcn to babe bp tbi~, uotbing at aU -: age iJ; to be aUoblcn to an 31nfam, 11lt 
l)e is to t1efellllbt~ rigbt.lIEttt bll)ere be i1i to babe no p~ejubice bp tbe Denping of a 
ibere" tbe fame is not to be allomell to ~im in p~ejUbice of anotl)er. 

Coke. ®lle betng feifelJ in j[=re~fimple, makeli a ,Meotlment ill Ut to 011e, anl 
bt~ 'l!.3el r~ ; aftet11lartlB be lebies a fine to ljim anI) l)i)3 'ctr~ ; tbe ~onurre bie£i,t 
l1f{(;enll~ unto bi~ belt Witttn age; t\le ~eit Dr 1be ~ontlro~ b6fn£~ a .nt of <leI 

" .., a~al 
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againft tlJe ~etr of tI)t ([onuf~, to reberft tbe jFtne, 1.111JO !J~ap9 allowance of ~i~ 
age) if tlJe otber Caitb agatnll tbi~; pou ouguc 110t to uau£ pour age, iJerauCe pori 
1)abe a jFcoffment malle b1' mp jFatl)er, to pour jFatljct attn {Jiz ~cttg; fbaU t~t53 
~l£a ottft {Jim of tis age 1 deadp It fiJaU not ; ~o mo~£ ucre in tbi~ ([arc, tip 
(aping be tan a feconlJ ffihte. 

Haughton. lrCbt~ Jl.ann {Jere i~ belo of dJe t&ittg in cJPi:te~ ann tiJis is fo tonfefieb 
IIp botl) fine~; (0 tbat nom bp tbis, IJere il:) a title appears fD~ tbe Jaing; anll it t~ 
:fi)etnl?n) tbat tbe ~£ir \1Jas in cufiodia Regis, but Dotl) tlot fiJetD tbat ti)e Jl.anO£j llJere 
fe.iCen inro tlJ~ings banll,9', ann tberef.o~e me nom ex officio) ou£l)c to fenn pou imo 
tbe ([:l)ancer1'. 

Coke. 3:f it be fo, IDe tlJen ougtJt to look untO tllis. 
£lnD fo at fbi£! time, JJL:be ll1bl3le ~cur.t (Dodderidge e;tcept£lI) 1.lltre of gopinfon; 

fo~ tbe aIlO1JJtnQ: of ,age. 
Coke a. Doddtridge. 1lLbf.s tntit!~ i.s maben f01- tte ll\ing i~ no matter. 
~ft£r"l.Ua[li~, on ~nDtber trap in Hillar. 13 Jac. tl)c 3uI1ge~ aq~urtJ d)ts ~are. 
I. Haughton Juftice. lae"~ear(eb tbe ([afe, a!3 befo~£, tbe fole POInt being, 1llb!'~ 

tljcr a((e oit\!l)t tete to be alloltlel:r) o~ not -: l[:l)at tete 1)e ougl)t to ~atJe bt.s age 
grantcn unto bim~ acco~'Qil1g to bis p~apet. -

3in tbi.s quellion) tnbic.b i.s betp copiou.s in our lll3ooks., manl.' queatou~ are n£t£r~" ". 
minetJ bp ~tatutc~) ann bp tbe (ltommoll }1aw) a.s to t1)f~ matter of age to M Sta.t. oufiiog 
granrell. age, &e. ~ 

. 1lCbe fira $)tatute fOk tbi~ i.s Wefitninfier tbf firil, cap. 47. l1lbicb lIotb ouft tbe 
~£ir of tbe ~itrfifo~, from balling of age. " • 

, l1r::be' fcconll ~tatute is tbe ~tatute of Glocefier, cap. 2. l1lbicl) OD! b cull tbe ~Eft 
of ti~ag€ in a ii<lllrft of gpel a1111 ~efapd. _ 

![;~e ttirn ~tatut£ of WeftminHer2. cap. 44. in a cui in vita. 
1lllpon tl)eCe tb~& ~tatut£.s l:ribcr~ qucltion.s babe .tifen)· of l1ll)i(b 3! ltJiIl 110t 

(peak. ' 
.at tte <1I:ommon lLatu (ometftne,S age fiJaIl be l:renien, fo~ tbe nature of tl)e .adiolT • 

.2l.s in an 1i.ttatu"t, an'O fo~ t1)£ IDling of tte .attion) blbicb map fa be bp tbe ncatb of 
tb£ petit 1ur1', a~ in 9 H. 6.fol. 47· 47 E. 3· fol. 9· 44 Allifar. placito 4-" 9 H.O'. fol. 47-

~Qmftime~ IJe fi)aU be ,oullell of bi~ agc) anll Cotnettme~ graUCCl1 in Scire facias~ lite. 
3Jf one 110 recober in d Pra:cipe quod teddat againll one; tbe l[;rnant tli(9) bfil 
~etr 1Uit~in a~e ; tete be maIl not babe biB age, becatr(e lJi,s"tftle is botUlll bp tbe 
recll1Jerp,as appcau bp 24 H. 6. fo1. 3. 6 H. 6. fo1. 46 •. i1ICo' fometimes age liedj . 
not, in rrfpett llf tl)e lof.s of tl)c 31nfant) a~ bp 21 H. 7. fo1. 4 i. 'J,n a Uric Df .a~ 21 B.1, fcl·4t. 
uuitp b~ougbc 'againll a ~atCon, hlbo p~ap~ in aib of tbe 10atron) lt1pn ban tbe 
i0atronage bp3Ic(cent) anll l.1la~ tuttbin age,anll p~apr11 ttat tbe parol migl)t 'Oemur; 
bere IJ£ Was QuUrn of bt.s age, beeanCe tbat ttis \.Ua» an annual rent, anl) tbe 1tJ~oug 
b~gan in tbe i?auCon: ann tte cl)arge tuas (0 faU Ofl dJc patron) alt1:l nnt (Ill Ll)e 
10atron. ~lln tuitlJ tlJis agrees 10 H. 6. fol. 10. oullell of age, becau(e lor£) to faU 
upon tbe ~£ir. .aUo tbe lLablllotl) lees ellrem of Ddap tl)an lo(s of 31nberiranr;; 
fo~ eber ; fo~ ntIap ma:p be tfmel1tel1, but biliul)eritance not, 45 E. 3. f. 5. ~n ~ 
Quid Juris damat a~ainllllI:enant fo~ life,wbo pleaDs tuat tuts tuftS; lealen unto IJtm 
lllitbout impractmeut of maft, fiJell1£l tbi£l) ann if Ip: 1l1i1l conftCil, tl)en be blilt 

, attonr"; it i~ tbcre fain) tbat ratl)er tbau'tbt 31nftlllt Q;aU mahc fncb a roufemon, 
age tlJ~n be grant£'O bim ;anll fo it ltla~. 

:m:bc }J.alU DO~J lUfi!!!) matter of nda1'ann of Difillteritance in a banatt£c~ 'llfut 
311UiU not p~orecute tuere 4tafe~)· but rome tD tl)e~otnt nolll in qucUtori. ~n tl)t 
1l11)icb, :m: ~cfe tWO tl)in~.s are to be c(mfl13erell. , 
. 1. jFtrll).11Ct)e ~a.ture of tlJi£l.aaion bete being a ~lrft' of Q;tro,) hil)ctbn: in ttip things ile~~ 
l1dion a~e tlJall be grametJ) o~ not -: • • . confider",'bk.,' 

2,; ~ecoullIF) 3,n re.fpcct of tbe title of ~tucr 1)(1.'£ ~ lUtt(\) ~ iVc l)atl) after tue 
. ~ tim~ 

• 

• 
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tc1Jerfal of t~e jUne) bl~etber t~i~ tlJaU be (ucb an impeDiment, a~ t~at a gc beu 
QJall not be grantl'lJ. 

gs to tIJe fitll, being in t~e ~are of II mrit of ®rtO~, in t~e blbieb age i9 not 
grahtable (but pet mitb tbig nitre'rence, (S) if it be b~ougl)t againtt tte~£lr alone) 
age tg not to be grantelJ, if b£ tie not tenant of tile lLann; but if be be tenant, tben 

37 E 3· foJ. 8. age t~ tQ be grantelJ; an~ t!)i~ ig p~01J£n bp 47 E.3.fol.8. a Eric gf (frro~ b~ougbt 
agatnll tenant bp tbe (ttrtdic, anll rbe t9ctr in teb£rtlon p1ap~ in aitl of tbe ~dr) 
anti t!)i~ grantelJ) but nutteD of gi£i age, beeaufe be 1na£) not tenant of tbe lLantF. 
-itl) tbi£) agrre£) 47 Affifar. placito 4. & 19 H. 6. fo1. 25. atljUllgeb~ tbat tbe ~eit 
(If tbe tenant in a .rit of (J];rro1 fban iJa1J£ bi~ age, f01 Co mud) M lJefrcntJetJ tlnto 
lJim. ~erc in tbi~ (['aCe it t~ plam tbat be i$ teua.nt,ann tlJat ~i~ ~nberitanee miglJt 
be loll) tberrfo1e tue }LalU 111m p~otert ~itl1.until ti~ full age, £0 tl)ac in tl)e interim 
ve (taU not (u11ain anp 10f.9'. 

Sl~ to tht fcronn tJ)oint, toltcl)ing tI)e title of !!Dotner, allengcn {Jcre t8 bt. 
l agrre, tbat at tbe <lrommon }Latn)in a .rit of W01ner,a!!e tI;aU not be grantetl:, 

ann tbfs is in favorem dotis, anll (0 is 5 H.5. fol. 13. 3n a ~tit of IDomer, t1)e 
tenant bettb boueb an ~etr 1llitbin age, ann in Sar11 to tlJclaing, tbi£! tl)all not ile 
neIaill fo~ tbc nonage, a51 it is tbne alljUlJgCl1, 12 E.4. fol. 17. acco~binglp, 44 E. 3. 
fo!' 43. ]n a quod ei deforceat bp tenant in IIDotncr, to rteobet tide de Dower~ age 
p~ap£IJ, anlllJenictl, tbis b10uglJt to renuce bet to bet dgne title, tI;e fi;all not be 

16 E . p't ))£Iap£11 bp tbe age of tbe tenant; anti fo i~ 16 E.,. Fitz. title Dower, placito 56. & 
Dow~ls6: ~~. 6 H. 3. Fitz. title Dower, placito 18 I. tbat in IDotn£t age 110t to be aU011letl. lleut a~ 

tbi£) P1inctpal <taCe l)ere is, a~e ougbt to be grantttl. ltbtre i~ no e:tp~efs c1tafe ill 
tbc lLalU t1l make goon mp opinion, tl)is being a new Cltaf£, but 3! am fatipfien bp 
tbe reafon IDl)iel) 1 tbaU gibe. • . 

j]tot1l.1itbllanning age be not to be granunin Womer, tl)e reaCon of tbis being, 
bcenu(e tbe JJ.a111 gibes fud) a .p~ibfIenge unto I/D0111er, (in 4taCe tubere tbt ID0111er 
it felf is in quellton) but not fo 111bcre tbe fame is not in quellion. ~ete it is Caib, 
t!Jat at tbe time of tl)i~ jFine lebieD, t1)e mas tntittfl£1) to !)abe l)et IIDomer, (S) if 
tl)IS jFine lljouln be reberfeo; but mbet{jet tbi~ !tall be fo o~ not \.b Doubtful, anD 
{be map halle anotbet rtgbt to tbe 31nberitante; flJe mal! l)abe title o{-iIDObJet, ann 
aUo title to tbe 3nl)eritance~ ann it i~ in bet flection bolU 1tJc mill babe it. ~o tbat 
tlJt~ <tafe bere in qucftion i~ betp mueb n~ffcr£nt from tbe Cltaf£, tubac title of 
Ir0111er i~ immetliatdp in quellton. 3f on£ .recOber~ againft tenant in IiDo111£t, in a 
Pra:cipe quod reddat, tUD tI;e b~ing~ a _ric of <!e~ro) to be refto~elJ to tbis again 
(lUere t\Jis upon a title of IIDqlUcf once e7:£cuteo) tlJet£ age q,allll0t be gtallteD ttt 
Delap of t{jis. 

llBut tbis i~ a (/tafz of mo~e quellion tban tllis p~incipal <!tafe bere is. jfo~ I)ere 
it ftantl~ inoiff£rent unto tt~, 111lJctbct un quam 0). nunquam, u£r title of IiDo\tl£t tI;aU 
(orne itt quefrton, anti tlJi~ rearon gi1Jc~ me fati£)fartion. 

Obj.Cicr. 31t batlJ bren .®bjrrtelJ, that bl! tbe DifaUoblance of age,tbe ~it ben tlJaU 
110t be Difinberit£lJ) becau(£ tl)at Herbert tbe~sbanD ban 1~1Ji£n a (econn 3rtn' unto 
Bynion anll his ~etr~, anti tbi~ to bintl tbe ~u~l.1anlJ ann tis ~eir~. 

Rf[p. 1IClJi~ i~ Co faitl, mut tbis not~ not fo appear to Uf&, as 3unges; but if it 
be fo, tl)erc map be means aUo to abofn tbi~ jHne; t~£re map be etto). aUo in tbig 
jHne, anlJ t~i9 is a bcrp fo~eeable rea ton;, tbat bdo~£ IlDntu£,t be c~,ceut£n) o~ 8,rectI~ 
in quellion, tbere tI;aU be no eaufe fo). tgtll, to ouil tl)e ~etr of bl11 age. 

.auot\Jer reafoR map be,be(auCe tl)is i~ in tbe laings 'banDs; as tb tlJi~ltlJan fap 
no 11101e, but a~ t\Ji£l <tafe be~e t~) age ougbt to be granteD to tbe WefettOtmt) pur 
cau[e del [on nonage. 

2. Dodderidge -J ufiice. ~lye point ~£re onIp i~> .~etl)et ngr {fJaU be grant£n 
to the WefcnMllt, o~ not '/ 3111 tlJl~ ([a(e 3i ba1Je muel) tlaggtutl in mp opinion. 31 
lIo not finn tlJi~ ([afe in aU tbe lLaID) enn tb£refo~e tl)f~ is )lot ~o be ntfculfcl1 bp 
mtHtitutJc of <taCe~) but lrp 1R('aCon~. 3in t~i~' ([afc tl)rre is a fnre \l.lrt&> vut tbi~ i~ 

not 
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n~t a fafe wap: 3fo~ to grant tte age tete i~ a fure tllap)artn no (jJ;rro~ fbaU be fot 
ttis: ~ut tti~ (in mp confdence) t~ not a fafe 1llap, wi in tbt.s we fi)ali tlO 
1tl~ong.- ,. . 
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C.oke 6 pars, fo1. 3,4. Markarr.s <irarf, ~~ touclJillg t~i~ lellr~iu~ in general; flUe ante 6 pm, 
31 'tUtU not in{ift upon ~en~ral <ltare~, 11lt~b coltccrn.a tl)e l\.1Iatnttff o~ Wefennul1t,s ; fol. 13 i:..:, 

manp lliffetcnce~ tberc art to be obfetbC)) in tbem, acco~tling to tbc nfffereuc£ of 
~rttong. • 

:>l6ut to p~ocre)) notu Uilto mp t\earon~, blbtreupon 31 tllJ grountl ti)i£l mp opin iOll 
againft ttc gratlttn~ of age in ttt~ ([afe. . . 

jfirlf, 3lf tete be no))ecriment to comc to H)£ ~eir, no~ anI' 10f11; aun If a IoCr; Reafons ;., 
be to no purport', if it be fo, to 1llbat purpofe fbaU it tt)Ctl be fo~ tI.9 to grant l)tm gaintl the 
tbe beuefit of bi,s age, llI1)en a,sbp tbtg <lB"~ant tberc 1.9 a miUllfril mifcl)tef Q11 tbe granting ,or 
otuer fiDe -: .anD l.Uc in tbi,s, ann in all Otb£t ~are,s, ouglJt attl1ap~ to p~et1ent tbe age. 
great eft mifci)icf. . . . , . 

3f t~e jftne ljere at tui~ time be ttronionl1, tl)e fame will be aHo {'rroniou~ at 
t1)c full age of tbe 3nfant: ltage be bcrt grantelJ, t~i~ 1,13 but matter of belap fo& 
tbe tcnJJer11£f~of tbc 31\lfallt: 111:1)e. ~tfc ~ere freR9 bet ~oiuer fo~ {Jet Itfe, Q;e 
map bic bcfo~e ti)e ~£it comc~ to bt~ fu~l agr, anb ttell,l)£t WOlJJCt is loll) ann rue 
tcritain~ impDbctitl)ell tn tIJE (tltctim fo~ ber Hfe; anti it bdol1g~ p~opcrlp unto Ull 
to fre ann (onfincr \lIbifb fi)aU be tl1e greateft mt(rl)tef, ann fa to ufc Out heft cn~ 

. lleallimrs to p~£1lent tl)tii. 1. '. 

3n tbt,s tnp .argument, 31ll1ill jJUtfue tt)at (ourre Wbitb 11la£) !all taken, Z~ (S.) . 
. I. jfittl, 3\ will fl1eak tmt1'l tbe ~rit tlf C];rro~~atll) 1tluetl)er age fl)all be grantetli 
in tl)ig, o~ nnt -: , . 

2~ ~ecot1tJlp, 3if dJe title of !iDo1llet.be contineren in tl)ig <rare, 1llbttbtr tl;tn 
age q,an be gra1ltCl:l) Ol- net t . : . 

I. In a ~ttt of <!eno}, in fome <!tafc~ age UJaU lie granteD; aritl in fome <tarc~· 
not: an11 ti)lS botb not teft onlp UpOll tbe niffetc11te bcfo~e put) llIbere 1)e i:a 2Ccr~ 
;ilCenanc, anti .1l.lUerc not. , . . 

3n 9 H, 6. fol. 18. & 19 H: 6.~01. 25·· in DudJeys cltate t~t~ :tiuYe is ,toft.. ... H. 6. f~ ie. 
47 E. 3. fol. 7,8, 9, 10. ~tt RIChard Woldgraycs cltafc, a notable <1t.1fe (nub tue ~c. 

• heft <!tare ar£tlt1J.in all t.tr ~adragef.) tlJtrc tl)e llifferencc t~ put) lbtere it t£i an 4.7 E. 3: £. ,/0 
fttO~ in lI.aW, ann an crro~ in jfatt, ann manp tlitfercnces are tyete }JUt, ltlb~re tbe &c, 
~£ir map pleatJ ill nifcbar~e of tl)c ®lio~, anll bJuert not. . : : 
. an~ 47 AtDfar. placico 4· tl;c fame ([afe, Error fur un fdrc facias, tlpon a jFiue 
l£biell of a £!!)ano~, witl) a fo~c~p~tre. I. 1fr enant itt taU tJie)) blithnut 31Tuc, .Uc tn 
tcmatt'lner tn tail, port un [eire facias, to £1fCut£ tlJi,s llJitbout t~c fo~c;:;WifF, IJe bat)" 
3lu!J~m£m torcco\}.cr (te ~cit in bp nefrtnc; a ~rf.t of ®rrp~ lJ~Oilgl)'t ~Ipon tlJt~ 
agatnft 1[;l)~re, age d.)etc p~apei); ailll wbctJ)£t tV£ 'll3l?tr Qjall babc i]l£l age to IJini' 
allO\tleil, i~ tbere tierp melt ncbatctJ, anti tbat bp notable Ja.£afon~,ll~atUn nut of t~i' ' 
l1er)? fountJations nf ll\ca(on ; lIrin tb£rc a g!Dtl tJifferenrc i,s put, ltlbHt lJ£ f:a ![fr~ 
llt£nant, anti llIl)etc n~t, ann p~ap~ ~i~ age.'·· . ' . 

.anlJ dJt reafon tI)cre gibcn b.l~p be ff)aU 1)a,lle bi~ agc) wterc he i~ 1ILtr;:;:q[tnattt, 
U becauCe tl;.c J1alll ruppor£~ tim to be of [ucb all agf, a~ tlJat IjC nlUilct be ([0" 
nufant of. ~i~ rfglJt) tl)at l)e cautlot make a t\CJotl tefence of· ~i,'3 rin-bt, alil) fo fo~ 
tti~ cattl£ it !tJnuln be nerp p~cjulltdal to !Jim, iff;{9 age tbrrc fi)oMl.'I llot be gl'alltftl' 
t.o bim) (anti tlJi$ i$ UPll11 t1)e ntfferencc t!)err, l.1llJ.ert iti.9 au ftro~ Ul Sact, anb" 
1nl)cte an fl.ro~ in lLa1n) lUJJctt tt i~ il11 £trlill i~l jFart) a~ l1i[o~e)· tllttJ tlJ..Ion. (1)f fOl~ 
met rcafon be Q;alllJabe blS agc: llElIt fo~ butt to ImcDJ 1)011110 DffrnD I;ts ri!!ut, 
againll all £rro~ in lLatu, tbis is Rot in his ([cmrfflliCC to 1)0, but tl;fz iJ!'limg13 ra 
tue 3:ulJge,s to 1)0 fo~ l)im., a~tb ~lJ£~ are to r~ to tbi.s on bt10l b~~aH) t 'Jat iltit~fni 
be lJone in tbt~) but tbac ll1btrb t~ ngl)r~' 

• 
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Obj. lltut it tatl) tren ~ere furt~et objettcl'l, ~l)at be mal' plrall in !far to ;be 

Q;rro&-, 1Uitb mo~£ alJtti.tp\1J~en IJe come!, to IJi~ full agf. 
Refp. )lEut in t~i~ ~af£, bJ~at l)e call plean bHC, llJe lIo fre it all bp ttc ple8l.1intt 

it felf. " . 
Obj. 3t batb Mm furtlJet obfertcn, 1[:bat be map plean a rcl£afc of aU (!!;tro~~ 

\11 fat bettct manner at IJ!~ fun agc) ttan -bcfo~c, (t~e retcafe of tul}tcl)., ofttcIlDc~ 
man'Oallt, i~ not in tl)i~ <il:afe) fo~ t1)e ~tH;banll llicll after ttc lleatij of tte jfat~£t 
(If tlJe ~nfant;ann tlJCU fi)e tuas a feme <!Co\)£tt. 

Refp. lll3ut if be plealll3 a teleafe of Q;rro~s) tubac ougbt tbe 3'u'Oge~ tl)en to lTO"f 
fiJilH me affirm tue ettontou~ "Mtlle -! tbi~ tue arc not to no, ncitter tije gootl to tbc 
one, uo~ tiJe ill to ttc otlJct. 

2 •. 31t t~ notu to be ctaminetl betc) 1Ubat tbe~dr tl)aU lore if tbip ®rro~ affignetl 
!1;aU be p~cfentlp £~aminetl, anti tbc jUne upon tt)h, rcberfen; bp tbt~ be £taU not 
lore 1)i~ Jianll, tbe ~lainttff bp tbis ber _tit llemannS uot~tn~+ 

Obj, jlEut it batb bren objeaen, llrbet hI' tl)ill be batb lott one of tbe tlrings of 
lJi~ )l!3obJ, (S) tt)ts alIurance bp jfine, mbitb ill rebetfetJ. 

Refp. 31f be bo lofe tbi~) it is but a b~oken. ~taff, anti tbi~ tuouln not babe pleai 
{ureb bim at bis fun a~e) anll (0 bp tbil) ue bat~ loll but a b~ok£n ~tatf. 

3\f tbis jfin£ be not £rroniou£1, be {ball tben babe no ~arm bp tbe p~ocretling~ 
in tl)ts. '.. -·1 

1iLbts ~are is' a new ~afe) anti berp mucb tlitIertng from aU tbe ot~er <!tafes l1t~ • 
fG~e put. , . 

mbcre lldap is on tIJe one tillE) ann a particular',;mtfcl)f£f on tb£ stber titlt, tne 
1.111)0 are 3:unge~) oug~t rati)er to regarb tbe miCc~ief) tban to futfc~ anD gibe aUo1li:l" 
ance co matter of nelap, 1tlbftb in Cucb a <!CaCe ougbt not to be fUtffrflJ •. 
~o mffcgief ig bere unto ~im) if cbe jfine be r£ber!eb) fo~ be ~atb anotbe{ jFin£ 

-of t~e~fame li.an1J.· , . . ' 
Obj. ~ut a~ to tijfs, tucre is an SDb,eaion aUo mabe, (S.) llC~at fbi,; j'fint aUn 

map be (,Honiotts. . . . 
Re(p. ,ap to cbts, tlJe Came t~ onlp conjeauraI, ann blt DO not tee tbi~ to be Co) 

lleitiJer ougbt tue to imagine it to be fo. 
jf tbi~ j'fine be crrontou~) tl)e fame tuill not benefit bim nOlll, no~ pet at IJj~' 

full a~e. .' 
lf d)e fame be not erronious) it tuiU n .. blaps IJurt bim to ~al1e rbi.s to b.e p~e~ 

·fentlp €]:ami1l£lJ: .anti as tlJis <1l:a(e! is) 1)e (annot ple~HI anI' tbmg agamll tbt~) fOi 
lbts \tare runs berturen aU t1)e otlJcr <!Cafes. 

3:n a trmlrit of <Ierro~ tul)ere age fbaU be granteD, anb l1J1)ere not) app£ar~ bp 
. u r.- '47E.3.foi.7.8. 9H.6.fol.I8. 19H.6.foI.2I. 30H.6.fo,1.2.b. age liccb not 
.'17 L. 3' • 7-' f 
tee. in ®rroh bp Fortefcue, as ti)e <!raCe 'Wi!' be, 9 I:I. 6,. ,a- .nt ~ <Ierro~ b~ougb~ t~e 

'mett in ~arD to t1)e iliiul\) anll tl)e :Jl,anlls fetfcll tnto t1)e ltung~ lJantls (a~ tt ts 
trot bete in OUt cafe) anD t~ercfo~e a~c \ll(l~ t1)ere ~rautell to tbe ~ett; tbi~ €afe 

. i~ ar~ueb in 9, 18, anti in 19 H. 6~ 
jJ:20b.l to e~cmpHfie d)is, tutt!) t1)e reaCo~s ,of otbet <ltafe~+ . 
~o is an attaint to reberfe a faux t!tl£tlltrt,tu manner a~ a .ttt of ®rro~: 1ll:btCe 

tb.lo babe a retlo~ing 'p~opettp in tbem. 
£In our llfoolt13 agrre) tl)at in an gttaint, "an lnfant !ball not babe tbe benefit of 

tis age: (but cbis is quell,tonable in a Brit' ~f ®rro~) 9n? tlJe reafon of t,tt!' is) 
to. p~c\)cnt a mifcbief tu~tcb fiJaU be great; tf all tbe peut 31urp fi)qplD D1C) f06-
t1)en b1' tbis ~e l)at1) loll bt~ aaion. . , . . . 

.anti CUi!' mifcl)tef is betc in our <!tafc, fo~ lf t1)e .tfe mbo t~ )plamtlff bere 
fl)oultl bie, in t1)e interim) fiJe batb loll ber .tit of IlDotutr. 
, 3111 an ,aWlint it tl)tlll bc (0 a~ lJefo6c, anti fo~ t~e (arne reafon befo~e remtrnjf 
bf£tJ. 

• 

• 
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· w~ 40 Affifar. placito 27. 9 H. 6. foJ. 47. ,& 47 E. 3.. fol. 8. ~lJere l£i' a r.efolutt~u - - : (; -. 
o,f aU tbe 3uoge.9, tbac be t1)all be Dulletl of lJt~ age-: 31n a .nt of ID£fCftt, mIllbc:" :~c~!~.;j~c. 
tbet be fiJall babe bis age) o~ not -: , 

xIU tbere tb~re .ritfJ, (5) ®n:oi, ~ttaint, ann Wefceic, ate tp refto&£ ttl? part!, Writs of re~ 
to tbat 1Ul)tcb be bad) loa. . ' •. . tluumg. 
• I. llI3p etrDniu~ 3lungmcnt, upon rtberfal to lJe tC(to~etr. 

2. jfri~ a fau)! tltletllia upon tl)e .attaint. 
• 3~ tapon t1)e ID£fceit..,. , 

an ttefe tInec ate'Df one ann c1)e fame nature. , • , 
· IDe{cclc in llon~rumm(Jnin!! of tlJe partp~lJtenant a$ 1)e ott~1)e CD tlo:- .ann tbere 
<!l:aCc~ are M Hke unto our <!Cafe a.9 anp can be. , 

3na Scire facias againft dJe J!>eir, upon a Jaecober1' bp tue .ancefto~ of, &c. tp 
~n erronious 3!utrgmenf; ttJe ~eir being in untlcr tufs, II S::irt: racias iJ&ongbt ta 
fucute tIJis agatntt tue itJcir, upDn a 3lullg ment giben a~aina ufs .fra~lJer) ~e ffJaU . 
not,bere babe lJt.s ilge, bp IS E. ,. fol. 34. 22. E. 3. foI. 22.27 E. 3· fo1. 88. 47 E. 3· 18 E, 3. f. 3~. 
fol. J 3. .'! . .' , ' ; &c. 

3lt mnp be !Jere 1I1?malltleb, fo~ 1U1)at eauft, fo~ be i~ in bI' nefant, anll map lore 
tis 3lnijerltnnce; tue fame .®b,ertiDn tlJere malle, a£l l)ere in our ([afe: ~£ may 
balle a l!teleafe to pleaD) bU,t be 11) aU not babe tblz i)ere; tuere it is fain; 1tleougbe 
to giue crenit to a 31utJ~mtnt giben; tbt~ )!Bat lJere plealJen 11laz a 31ungment, ann 
tterefo~e fo? nDn~a~e be ougbt not to be n£lapelJ of I)l£) e~ecution ; tbere it i}3 fai'Q 
be map pI.eall bp bi9 ®uarnian, a1,ltl 3iungmentz giben OlH~bt to be cceotteo, being 
giben agtiinll tbe .ance1loi, ann cbi ~eir in unllet tbi~) anD ®~ecutton ougut not to 
be lIelapetl. -. . . 
; ~o bere in tlJis p?inctpal ([a-fe, pou au in untler an erronioU!) jfine, pou map 

pteall pour Wlea to tuiz IIp pour ®'uatllian. , 
2. $l:be fecontl mqttcrbere conrttlerable ig, imbetlJ£r in regartJ .of tl)£ tide of 

3JJ)o\Uer wglc1) appears, ati~ ttl£) .!it b£itl~ to rellD?e bet to b~r grit af ~omer i 
WtJctlJer in tbi~ ~afe age ilJall be g'Cant£l1i o~ not -: age i.s not bere to be aI;: 
lotuell. i 

· jilt a WIrte of Dower, 'ag~ ougtlt not to be grante~) ~ appear~ ~p malty <tafel, 17 E, 3" f. ,.,i. 
as 17 E. ,3. f'l(' 44 E. j. f. 43. 5 H. 5· f. '3· 12 E. 4· f. 17. an'O manp otuet to &c. ~ 
J1~Dbe t~tg. " , ' 

$!Cwo ~earon.9 are gibe!i fo~ tbi~ in tbl? .®111 )l6oolt,a, anti anmittcl) of in'tbt latet 
Wook~. 

I. lReafen, ~ecaure ttat Wo1Uer i£i berp mud) fa\loure.n in t{Je lLa\lJ.' 
Obj. .a9 to d)f~ it map be tete faiD) 1ltIJat fiJe l)atl) no IDower. " . 
Re[p. 'jn anf1t1cr IJereunw, 11)e ll)aII be fatiouren in tl¥ b~iitging of tljis tl?arfit~ 

fo? if ti)C lLabJ no fo mud) fabour tbe ®ffate of EDotn£t, ic Dorb.aHo f/i:\}our tbe 
means of co~ing unco ruts) ann tbi£) of liecerrttp; ann Co fo~ tbi~ Caltfe no age t~ w 
be aUowen in tlJt~ tlmrit. , ( ,. '. < 

2 • .a feljpnll itteafon, becaufe tbi~ i~ a fp&l.Il' fuit, ann tb£refo~e nn Dcbp to Le 
anmftten of .in .t!)l£). " . .. 
, .atrD no mire~ief pp tbi~ tIJalltome tinto tue ~.eir" f.ol {lye mall recobcr but fl 
partiwlar <reaate fo~, ber life.; ann tD be attentJa\tt upon tue ~cir, fbe i1310, be in of 
t~e <!ellace of lJft ll)u~bantJ: .antl if 1"6e. ilJall l)abe t1)i9 (abour bI' d)e }Law, 11lt)cn 
bet £!i)cli1e( t£) fetlen QJi mall uabe tt)i$ (auour aUo' hi Ltc m£aU£l to come un~ 
to it. -, , 

44 E. 3· (01. 43· XijFeme batb an <$ 1'h te in IiDoturr) fbi t"krs a fcconn ll-)nsbautJ) 
t1lep ar£ tmpleanci) fiJe lntn!!s a Quod,ci defo,reeat agatna tbc ~d;;) wb,o IJfO\)fi) to 
'ba\1e tis alIc) ttere mIell, ttae te fiJouIl1 not babe ti13 age tn I!Dower) an!) d)ccefGie 
not tn tUig artion, bring onIp tD rello~c ~el: to bet Wo111er. ... 

43 AilJfar. placito 22. t~e ~ctr fn lilarll) tl)£ ~ano} of Dale t<er(£Ui)~ unto bin!, 43 Affifar. 
1tlbere it t13 fattl, if be be oullen of ~f~ Il~e in om ~(tfonl ~e \baU h' aUo OUae)) in placito 2;, 

~U1Qtbf,( 

• 
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anot1)er .action, being t'Jf (1)c fami nature t1)ere ruletl, tbat a~e fiJaU not be alljh1etl, 
being is tlJe nature of a Q!are impedit) fo~ tbe aboitlin~ of l1eIa!,~ bl' Iap~: .ann' 
tl)i~ mill' be anot1)er tearon fo~ it, becaufe tbat bp tbi~ tbe 3:nl)eritance of tbe true 
~atron map be loft. .. 

3n 44 E. 3· it is d)£te alljungetl, tlJat if I!Doh1er be CetIeD, lJe fiJall not tabe lJi~ 
age: 1[:b£ fame rca[on (ball be in an iltttoll, h1bicl) i~ -onIp to b~tng bim to tl.Ji~ 
$rtion. 
~o bere in tbi9 "tit of (jJ;rro~,tbe fame i~ to b£ as mud) fabouretl in lLa11l,a~t~ 

.rit of Womer it rerf~ tlJi~ being tlJe onl1' means to enable 'ter to babe a erit of 
Wo111er, anll fo bp tbis to come to tbe ([;11ate ofWo1tler: jro~ol1e QJalIneber·come 
to an ([J;llate, if tbe lLa1tlbJiU not fabOut lJim in tlJe means. 

Obj. 31t tad) been objettClJ, ~bat it i~ uncertain 1tlbetber QJe 1l1i1l b~fl1g be.): 
Writ of Wo1tler, o~ not "/ 

Refp. ag to tti~, let U9 no tigbt, anti let bet tlo tben a9 fi)e 111i11, t1)e tlettion 
being in ber felf: let us gibe unto bet 1l1in~g, btt Iibenp in l.lenptn~ of tte a~e) 
tlJe 1tlbiclJ if llle fi)aU not no, 1lle take allJap tbi~ bet election trom ber : .mro tlJi$ 
i~ no barm to tbe ,tir, to ljabe a p~dent p~OCt'etlhl~ berein, an]) fo tbi~ ~bjettton 
i~ of no (o~{e. 

Obj. ilnot\Jet 11DbjeLtion batlJ been mabc, (S) m:\Jat tbis. }LaNtI map be lJrr 3nbe~ 
titance, anti fi)e mal' aft£r1l1attl~ babe anti make tlil.1er~ otbtr m::ttle~ to tlJt~ hanl!) 
ann to p~ebent tubicb age i~ to be allollJetl. 

Refp. as to ti)ts) it appeat~ to be otlJer1llife, in ann bp tbe pfeaning bete e~~ 
lneap, t\Jat it 1lla~ not bet l!.anll; tbt~ i~ but an imagination, anti tlJat beponn imaf 
£fllatiou, fo~ WC tlO fee tbe contratp. 

1[:bis i~ a ne1tl <ll:afc, anti tl)etefo~t tbe fame is to be ar~ufb upon ntID ~earOll~, 
atttl tbe bcll ~earons are to be gatb£t£tI anti coUert£tI out of (1)e DID 116ook~; anti of 
tlJtfe mo~e efpcdaUp out of tbc Q!adragef. of .E. 3. antJ fo upon tbe 1tllJole matter~ 
t1)e !lDefennam in tJ;iS <ll:afe ougbt not to babe \Ji9 a~e aUo1lleb unto him. 

3. Croke Juttice. 3!n tbi~ 4I:afe mt? nefite carries me one bJap,but mp 3,utlgmem 
lean~ me anotber 1l1ap. 

jffr11, mp befiu i£s fuccurrere vidure: ~Eut tben mp Jutlgtnent (ait" to me) tbat 
we eu~bt not to take a1l1ap fuel) benefit from tbt :Jnfant, 1l1-birlJ tb£ j,afu batb gil.1cn 
unto iJWn) anll tbat i~, to babe bi~ age to bim allobleD ; anti of tuip be ougbt nSI 
l)ete to be ou[fctJ. 

1[:berc tb~re dJings ate bCtp mucb fatloltun in tte lLaW, (S,) 
Dos, vita & Iibertas, of 1lIbfcb 1 wfU not fpeak. 
jflo~ pee of tl)is to fl]e1tl botu muc~ tue lLatu DotI) bate lJeIaps. 
31n ([afl'S of ncremep, 8t pro bono publico, no age is to be grantetl • 
.sl£l in·([afc of a 10&efcntwent, l1tl)efe laps map incur b£fo~e bi~ full tlQ;e : ilnt 

fo 1t1ucre an 3:nfaut Dotb·a tuing in auter droit, a9 if be be 4n .®tIicer, o~ all-<lt~e::: 
tuto~ : 3n fucb ~af£~ tlJc benefit of bt~ aQ;c) being but fo~ nelap) fi)all not be alIo1lleb 
to bim.. • 

anti fo 1111)er£ an 3lnfant tlotb it tbin~ of bis o1l1n 1l1~on!!) htinU quetlfOlltb fo~ 
tbf~) be fi)aIl not bere babe bi~ aQ;e. . 

llEut a~ to tue p~e[ent ([afe nem in qudfion, _bctbet age ftJall be ~ere afio1l1etY, 
o~ not -1 31n tbiS ~are be Dugbt to babe bi~ age, anb tbe antboliti~ of our llBoek~ 
tuill upboln cbts: 9ntJ if tbi~ be a (afe map (a~ fo it i~) it t~ aUo a true lt1ap,otl)et;: 
1llife it cannot be a'fafe tuap. 

9 H, 6. 47 E.3· _berber one fiJallbabe bis age in a Srit of CJettoh o~ not ~ fre fD~ t1)fs 9 H,6. 
12 E. 4' 47 E. ,. 12 E. 4. l!efo~e rcmemb~elJ : :In a Srit of <Ierro~, lJe nJall not babe ti)£ 

benefit of 1)is age 1tlyere be i~ not m:er~!ll;enant ; otlJer1l1ife lt1bere be i9 1lr:et:::1[r::: 
nant: gnn fo bert, 31 111 til tbus frame m1' .argument: 'ere be i~ llCer~llCenal1t, 
Ideo ex con(eql1eJ1ci, be i~ to tabc bf~ age. . 

• 
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Object. 1lEut beu it batb bam llDb,et'telJ, ttat tti$ ftine ig erroneous; ann if fo) 

it i~ dtbet fo~ matter in jfalt o~ in }laltl, anti t~at no p~£jtttJtce IJp t~t}3 rem come to 
tbe 3!nfant. . 

Refp. 1Itbat hlbicb badJ been faill in tuis, tJotb not fatf~fie me; tte. tmb~rmitp Ot 
tbe 3!nfant9 ig fuel), a~ ttat be tatu not k11011lIetJ~e to tal,e tte bellltlap fo~.tJtm(df; 
tbf~ tz unus error, but it cannot be unicus error. ~tte 3! fre apatttcuIat mtfcl)tef, 
one 1nap, to t~e _ife; Imt anottet hlap, a' general tuconlwnience to tIJe 3nfl111t ;' 
a'ntl tte }lahl, as Littleton ob[erbet~, hlill ratber (utTer a pattitufar mifc1)ief, t~an ta 
open n gap to a general illconbenieuce. - . 

.an dJe <JI:afe£i b£fo~e rememb~eD, of Attaint, Difceit, anll Scire facias, come not ttl 
tbe reafolt of tVi9 ([afe, (pro bono publiso, ne ma1e.ficium rernaneat irnpunjtum; 
tbf9 -anotller it\eafoll, ltlbp .age ilJaU not be granteD hi. an Attaint. .aUo it 
if) uot bere fi)ebl~D, rl;t£! atit of <!l;rto~ to bt b~ougut to rtt'tole tbe ~ife) 
quoad breve tie dods, but aUo to aU ; anti. Ill' dJe tc\lerCal of tuts jUne:; tlJt~ 
laps uim open unto aup tJemantl tbat ilJaU be againtllJim) nOll quoad tbi~ onIp) 
fed quoad omnes & ad ornnes intentiones propoiitas : tlJi~ hlill tap l)tm open unto 
~L . 

31n tl)is ([are, ] lIare not tete to necline) a via trita, qu:r eft via tutiffima, tl)e rf~ 
berral gf ti)is jfine hlill lap lJim open unto aU manner of 3mpr8cbment!3. ilntl fo, 
fo~ tl)efe tcafoll~,a~ tuff) ([;afe i~, age ougbt to be aUoltlen unto tbe ~ef£nlla-nt) being 
an 3infant. • 

4. Coke Chief Jufiice. Z1rbe plealling bete i~ betp barbarotl~, btin~ tbat ~arou' 
anti jfeme mert feteetl 85 in tigbt of tl)e ~ift, ann mane a jfeoffment ill.' parol to 
1iC1t10, to tbe tift, &c. tilts i~ abfurtJ p!~atling :; fo~ tlJis i~ not gO(Jn as to tbe ®lHfe; 
~lIfo tue platJing i~ (]oqn fo~ Richard,) .aUo virtute cujus finis, 1llteteas, it l.1las a 
;Feoffment. .aUo bJl;cn fbe jHne t~ pleatlctl, it i~ virtute cujus & vigore Statuti fot 
~e ,Mine) hll;ere it l.1la~ bp tbe ([ammon lLaltlJ 

]n tuts p~irttillal ([afe, age ougl;t to be allo1t1t1:l. , 
3!n tlJe .atgument of tUff) ([afe, 31 him lIibine mp ~f~ument into tb~re 

parts. (s.) .. 
I. jFirtl, llCe e~amine tbe reaCon, hllJetefo~e age i~ to be grantCl1. 
2. ~econlJIpj£Co ccnfiner tbis p~efent ([afe in tefpett of tb£ nature of tbe .articn) 

1Jdng a artt of ®rro~. 
3+ 1Itl)irl.'lip, 1[;0 confiner tbiS ([nfe in trepett of tbe title of llDo1l1er tert; tei 

tome nttto bl.,icb, t!;(s _tit of ®rro~ i~ tbe mean, in rdpett of tbe ~turc of tlJe 
titIF. • 

jfo~ fiJ: ~ea{on£l ~eneraUp) 31boib tbat t~e )nfant in tbi~ <!Cafe ougl)t not to be Six Re&ton~ 
outletl of I)l~ age. for the age 

. I. jFtrtl, 31n refpert (If tue enll of granting age bp tl)e dtommon }La1nt (Z1rI)c • 
<lti~lll.altl i9 agatnft tbis) fo~ up tl;em ttc (1l)uatnian mal' uian o~ Ioofe, aitb tl;erc:: 
fo~e at tbe ([ibi! =tJ.,alU ~e is bourtnto an(ltler p&eferrtip • 

. 1I5~t bp tl;e ([ammon '}1altll;e i.13 to JJabe tbe benefit of bi~ agf, Q-lh durante 
mnion <ftate, refpondere non potefi nee debet. 

2. ~ cannot be pattI' to aup auerrment nmbtiJ I)h)' min(Jlitp, tbe }La1U tum 
not {t£tftt bim to take anp 31tIue, ~e cannot curblg tlJt5.t ti.mt put bi~ title upot'& art 
]tTue. 

3 E. 3· placito 49· nttll p~hltf jiu a cui in vit~i, age granteD uplln tlYi$ tea~ 3 E. 3- placltCl 
Con. 49. 

15 E. 3 • .age dJere gtantell,uecaufe t&at an J.nfaliit cannot I)flbe €ol1!tfance of t)is 1 s E, ,. 
title, nG~ pte of tlJe title llf lJt~ .an-ultrarp, ( Speculum artis en vitrurn, R£l toe Opticks 
boltl ) l (ap) tl;at Speculum corporis eft oculus, & fpeculuIT\ anirnre eft rci~ntia, tnt 
an 3!nfaut hlantS tbis, & ideo refpondere non poteH ; Br.:i. a-o 11 , Brittt:n.) & fIefa', 
lore eH~eal' fo in t~h~ J (5) Minor non tel1ctl1f ,e(ijOnckre. dura'nte minod 

• 
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retate, becau(e ttat be i£i altogetter mi(coltu(ant l.tl~at· t~fn~ ~o plta:o. (llEuc t~erE 
tbcp aHo eJ:cept tbe <!l:afc of ~al.tler. ) . 

3' .a tbitl) renfon 'O~a'U1n from tbe ([ountlm'plea, of t~e nature of it) contra placi· 
tum, llLo bar one of el)is, 1l1lJicl) tbe J.Lam gl\)£» unto tim, t~t£' <!tount£r::<~lea l1Ugbl 
to be berp plain' ann certaill, as afTPr:ar~ bP onr )fook13. £1)£ [am£ (lugl)t t( 

'3r:· 3:49, be certain to etcrp intent • .ann in d)i~, tI)C {arne is Hkc unto a:aopp£1s, 3 E. 3 
4 E. 3· fol. 4°' 49. tl)C fatn.t ougi)t (0 be fuU, 4 E. 3. t61. 40 . up Wilb" a ([cunter1'pl£a of 8V,t 
~7 H. co.fol. I. pugue to be plain, tljC reafon tuere gt\)Cll, bccaufe tbiS notl) bat one of tbe p~ibt: 

c. leDgcs1Ul;tcl) tbe JLaw gi\)C£l umo tim, 27 H. 6. fo1. I I. au lnfant Naps bi~ age. 
an(lUet t{Jete maDe unto lJIm, pou iJabe an el'oer llE~otbct itbtllg; aun fo~ tt t~ fa 
4 E. 3. fol. 40 . '_ 

. .anti as touclJing tb~fe ([o~ntet~plea£l) fee 25 E. 3· fo1. 43· 41 E. 3, fol. 28·7 E'3 
fol. 27. Roberts <It.are, 43 E. 3. fob 8. tbere a <ltcuntet~~lfa bp ~rgllment n.ot £0)0 
finn fD i~ 40 E. 3· fol. 14· . • 

~ut bere in ttlg p~indpal <lC'afe tbere i~ none .of tbefr, fo~ ten: is a p~cffn 
lJoffefftnn in t.lJc ~nfant ; allll pou wouin Qufr tim of bi~ age bue, in rtCpert onl: 
t)f a'future pofftbilitp to IJabe a ~rit of WolJJcr • 

.a iLeafe fo) Hfe mane, tte rcmainncr to tIJe tiglJt ~eit's .of t1l10 in fre; tbc on 
()f ti)em tlies mitbout 3:ffue befo~e tbe .tine £~£cut£tI, tbe otlJet fnlc fi)all rue f~e 
cution of tte mf)cie bp tbe futbib.o~ftip; anll tbis:! bp tbe better .opinion of 24 E. j 

24 E.,. fo1.29· foI. 29. Fin .. ~opntJet in .artt.on, placito 10. 30 AiIifar. placito 47. 18 E. 3. fo 
Fw(. &c. 5 . 

9· 
4. g jfourtb l!\eafoll,Rich. anti Barbary tere lJaue r£leafetl Witl) lllarrantp, anll b 

tlJt.s .rit of ®rro~ tIJc jfine fiJallllot be r~berfetl, quoad tbe Womer .onIp, but aU 
quoad d)e 1llarrantp, anti quoad tbe .rdeafe of ti)e jfre~fi1\lple t£'re. 

5 .. .a fiftl).1Lteafon. ~lJe <ltounterpIei1 tete mants trial, anI! tUi9 ouglJt to IJ 
43 E'3' fol.18. muabIn bp 43 E. 3. fo1. 18. ~ot upon po{[ibiltticS3, to put polTdTlons in iiTur. ! 

rigbe of £irt'ion t~ not fufficient fo~ t~ts. ~o iffue can be of tlJiS3; fo~ an HIue fi)al 
n£bet be maDe onlp upon a rigl)t, t\lis i$ not lJere trruable,l)£re it i~ abetrtll, ~lJ~ 
ille lJall titlr of roo1ller, if tbe otlJer fiJouln faf) fiJe batl no title of Womer, ttt9 1 
not itIuable; anti fo tlJi~ is a plain UuIe,!!Cbat a ([oumerplea liugbt to be dfuabll 
lEnt a rtgbt i~ not fo. auo beu, tl;e batt nfitber rigbt no~ pet title of IIDolller,q 
IJRtb Reitter jus in re, n~c ad rem, 8£; IOll~ a~ tlJi£' jFine nanb£' in its full fo6c£, all 
tinting t1)19 timt fiJe batb onlp a poffibtlitp of .artion. . 
. .ann tl)ki map be anotber Ilieafon. 3f pou cannot put a rigl)t in iffuc, a. fortior 

pon Cantlof'put a bare poffibiHtp in iiTue, anlJ a ~.ount£rpl£a ougbt to be lffunbll 
i1nlJ fo fo~ tl)i~ reafon D~a\l1n out of tbe nature of tbe([oumetplea of tbe age, iJel 
age (lugi)t in tlJis <ltafe to be aIlolnelJ. .. 

6. Xl ft~tl) lI{£afoll, fo~ tbe allowance of age lJete; 31t aplleat~ bp all tbe ~Illt 
l)f lLallJ, tbat tbere ti)lec [bing» are \letp muclJ fa\louretl in }ta\l.}. (S.) • 

. I. DO\l.1£t; (if it be in eire. ) 
2. ~.nfancp ;. a11n • 
3. ,Mines , fo~ t~at finis finem litibus imponit. 

. iln 3lnfant, refpondere 11011 poteil, non debet, not1llitl)llall'ing it be againlllD01l1e 
imbfn ~nfancp) aull a jFine on tbt back of. it comes in quelltoll) tl)i11 fiJaR not 1 
tden 1l0~ Detetminell Imring tbe mino~ttp of t~e 31lfant. ~ere pou babe giben bl 
a Uipperp title to tte 31nfant, fD~ ti)e 3l11lJer~tance i~ left ill Eliz. 

pafch. ~2 E. 3" Pakh. 32 E. 3 ~ 3:11 a per qure fervitia, an 3nfant \'ball l)abe lJi~ age aUOl11ell IJln 
in the Ma~u- (t1)1s in tl;£ ~anufcript of tbe fail) 1I60ok not p~intE'1'J) but aft£t1l1arn~ be fiJaU tal 
fcrlpt. all l)i~ arreara~£~ front tlJe time of tbc attion b~ouglJt; if pou cannot bat lJim I 

-¥ttti.l~nment (a~ t1)e )lBllok i~) t1)e Jl.,alUlJJill not put {Jim to a~p p~ejutlice) anti t1)1 
lpa Q;OOi) <!rafe. 

2. ,a~ toucl)in~ tue fecJln!) patt,in rcrp~rt of tbe natuu of cue .artien lJere,bdn~ 
• tmr 



.. 
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.tit of <!errol, tte jFatbrr ougl)t to lIie in poiTeffion, feiGe. & morun feille. j)2ot 
to ttaber~ tJJe jF£offnlent)but if te be in, bp 1'I£((£nt, 2 H.s· f.I 3. tte }Lam i~ (areful 2 H, ). foL! s' 
iQ; InoteO>an lnf~ntianD lJi~ tigl),t,47 E-3-fo1.8. a gootl ~are) 8 E •. 4. [01. 19. b. bp &c. 

Goke, 31n a jFau~ lutlgmenc agatnll ~n lnfant, be fball babe bi£l agc, quia rerpon, 
ger~ nOll po~e1~,; 3\.t ougbt beu i~ tbi~ <!tafe to l~abc bam flje1t.letl, t1)ac tbe jfatbcr 
11:Ia~ [eiiCtl, anll nieTl [ei2etJ, anll tl)at be lUa~ m bp tldcent, anll [0 to tratl£r£l tbe 
lJefrem. " ' 
, Objeer .. g~ to tb£ ~afcs $bjeaen, Of Attaint, tbat .in tbi~ .<!tafe an 3nfant fiJaII 
not babe bi~ ~g£ allol11ell IJir~k .a11 tou~bing tbt~, it i~ trtle, be mall not l)cre babe 
bilr age, but tb,f55 [.9 upon "notbet uaflln. '. ' . 

Re(p. jJ:2o age to be bere aUol11etl, becaufe tbi~ 111 to punitiJ a lE'etfutp, fo~ tl>i~ i~ 
not b?,ouQ;b~ ag{tinil: one.a.l'l ~£tr., .anll, tterefo,?,c Non-(enur~ t~ !1 goo~ plea in all 
~ttaint) antl tbi~ Hetb agaillll one, bdng no pattp to tIJe ~eco~tJ; ann ti)i~ fo ap::: 
pear£! bp all OUt reO)h~.. ' . ' , 
. . 31n 5 H. 7· fo1. 22.~. lll~ere t~e tlitTerence i~ put bet1l1am ;n .attaint antJ, a ~ rit s H 1 fo 22 t; 
of (lJ;rroh M3 to t~e ~abillg a Superfedeas grantell, t~e fame not to be in (\~ .attaint ; •.. . 
otbcrl11tfe in a Wtit of ®rroh tbe uafon of tbe lJifference i~ tbere giben. 
, ~be ~afe of tiJe mrtt of W£fc£it i~ not Itke unto out ([afe iJGre. . , . 

. 3n a Qga~e I'mpedit;age fball not be aUoiuen, fo~ t~ere a 1Ulon~ i£!lJone) ann it i~ 
a perronal .art~on; anll t~erefo~~-.-. . 
. ~ut no, ;tu~O'lg i£l l1ere tJone in our ~are) t~ere tbe .atJlloblfon i~ to be r£rob£rei:r~ 
not ex direcro, ted ex obliqLJo., .. l 

3. ~obl a~ ttmcbtn~ tbe tbirn part) in tcfpert of tbe title of Womer. ;. 
Object. £Cue titlc of Womer, it batb bren .®bjel'tell berl:', 11:Ib1ro tbe ~ife, tlJe 

~laintiff 1)ere l;ad) ann tbat q,e cannot take knolUleDl1:e of (1)e jfeoffment to Wil
liams, anll to ufc£!, &c, . 

Refp. ~~t11:litbtlalltJtng t~i~) pet bert be i~ tQ lJab.r .l)i~ age ; tl)i~ being but a 
1l0fftbiUtl', anb tue (ame not to be put in iffu£, a~ lJefole. 

llClJc ftrft ~a(e tlJat 3\ lUll£! of <!tounfd in of tue like natute, 11:Ia~ Parch.· 3 5 Eli7. Pafch. 35 Eli"" 
anti tl)i~ ([:afe 3 tlJen ar~uetJ) lUbere Williams b~ouglJt a .ttt of ~OlUet againll &c. • 
prew, Williams tlJe ~on lJall. recpberetl a.tit (If ~rro~ b~o~glJt upon lJt~ :Jun4Jf 
mene; aU tbe·~erian~s mane l1efault) one of tbern lUa~ an jtlfant~ 3f an 3infanc 
make~ i,ldauIt, flje fball t.£robcr WOlll~r. ~ut bere, b,ecau(e DamagC£! entire mere: . 
gibeR, if to be rCllCrretJ) it !ball be a~ agatnft lJim alone. , . 

Trinity 4- Elii. betlllren Harveyanll wood, hi a WllI rit of Wotiler lnouglJt in tl)£ Trio'. 4' Ef· 
C. B. tbe 1Eenant makcs nefaulc) antJ 3iutJgnl£llt upon tl)is gibcn again{t ijim, Ii c. B. &c, .l'l". 
Stit of <t-rro~ b~ougbt, 3utJgmeltt agatnft tim, IJi~ nefault £ball not aio tim)bcin~ 
blitl)in a~c.. .. '. . . ,. . 

. ~Ut f01- t~f~, BiHar. 17 E. 2. Fitz., tide faverdefault placito 80. eft infiar omnium, HilbF..:J7 E.2' .. 
lJis l1efault in ~olU£t fb~ll not atll l}tm betng an 3!nfant; tbe uafon tbere giben) Fi&z.. &c. • 
becaufe in Womer be cannot babe l)t~ a~e) anll tlJerefo~e be cannot f01- d)ts cauft 
(abe l)i~ tJdault. . 

Fieta, lib. 6. cap: 42 •. ,Non r~rpondebit minor, niG in ca(u dotis, &: ho~ propter favo,,: Fleta, lib. 6; 
rem dotis . .ano 1t.lltlJ Cut£! a~rre£! Bracrol1), fo!' 25 2 • propte~ favorem dons, anw fo~ t~(l. C. 42. ; 

~flger) ttat if age fiJoulll be alloweD, flJe migl)t lofe lJet lIDolllCt bl' tbi£! ; anll Braflon, [.252; 

fo !Jerf. . ' . ( 
. Britton~ [01. 217. cap. J~I. anti tlJ~ Regliler,foL .249~ ~l)~ ~uQ;bt to tabe Do1t1ct Briton, f. 21 7. 
againft an ~nfallt: al1.lI tf l)e alTfgn mo~e to ber eban fi)e ougbt.t0 babe, ~e fi,Ja11 cap. 101. '1" 

tabe a ~rit of .allmea(uremellt of EDolller. Regift· f. 249. 
~otu to e]:amine tbe [Caron of tbat) anti of tbi.9 ([afe. . 
3ln a mItt of Wol11er) fbe i£! to tCrober an ®ftate onlp fo~ bet life. $'Ibis i~ no 

bifinlJertron; t1)c }tam gtb('~ tbt~ UntO bet) aU01be uatb notbtn~ to tJelJar l)er f~lf 
of it.' 
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~ut bete in tl)t~ p~ineipal (taCe ffJe 1'Ilill llifinberff toe ~tir: bete i~ beneficium 

vi{caturn, t~e ot1)et i~ beneficium firnplex : ~ere tlje batb uI'eafeb vet ilDolnrr bp 
ttl' jrinl' anll _arrantp: gnn t1)i~ i£1 tbe firff reafon. .an~t!)et uafoll, tbe rea~ 
fon of IJl)o1tler p~obe~ t1)i~ deadp, t1)at in tIJi£! «afe non~age i~ bere to' be allobJen: 
~ere 11)e no1U goe~ about, aun t1)at a~ainft 1)£r o1t1n alt, to "llldtie ter (df to 
~o\tlet. ' 

.anotl)£t jfine 1l:lag a lfg lebietl unto tbi£f) refpondere non potefL 
Obj. 1lCbe <l!:afe£i of Scire facias 1)abe bttu objertell (If 24 E. 3. ann I I H. it. tl;at 

age {ball not be aUo1t1etJ bim) becaufe ~ig title \tlag titfafftrmen; be fain, tlS 
j}at1)l'r 1t1a~ feifel1, anti tlietl feireD, tl)e otbtt {be1l1ell a 3ttngment bab again{fl)t~' 
3Fat1)l'r. ., 

Refp. 1lCbig ig a plain <lI:ounterplea of tbe age) 111'>24 E. 3. 1nlJ£re it is in affirm:l= 
anee of tbe title bp JFine Iebien, ann llibcrs tlefctnt1'l; tbere in a Scire fadas be !ball 
babe 1)ig a~e; 1t1bere I)e batl) tis' potretrion bp llefcent. 

llI3ut lUe ate bere no1t1 in <tafe of a .Mine, ann tbet£fo~e age to be allo1t1eb; ann 
tbe rearOll of tbe Wo1t1er make~ a~aillft tbt~, t(J) bere bp tlJi~ tVe 1t1ouln not onlp 
~atn to 1)et f~lf a title of Womet,but 1t1nuln t€betfe tbe jFine fo~ all, eben as to tbe 
teleafe mit1) 1Uarrantp. anb fo upun tbe bll)ole matter 1 conclune, anll in ttig mp 
<\tonfcience ~oetb meb betitp anb fafetl' ; fOl- it is not fafetp, unIfts it be 1t1itlJ bt~ 
titp, tbat age in tbi~ <l!:afe ougbt to be allo1t1e)) to tbe tiDefenbant, llfiug an 31nfant. 

attn fo aCCO~tlill~ to tbdt NefolutiollS) 31ullgm£llt lnss entteD) cbat age !bouln in 
tbiz (tafe be alIo1t1elJ to tbe Wefeunant, anb tbat tl)e,lea ilJoulll ftap untt! tl}e full 
age of tbe Wdcubant .. 

Hodd Plaintiff againftthe High Commiilion 
Court. 

1ll1btIU C6rpus. S' Amuel Hodd bein~ committeD Ill' tbe~t~b (itommifi'ion ([OUtt, 'ltta~ b~ou«lJt t9 
J Ro.Rep.24S· tbe lIEnr bp a Habeas Corpus: 31t appeareD b1' t\Je retutn) bdng reab, tbat be 
M~ MO. . lUal1 {ommitteD fOl- 1l:lO~ll£i) (S) ilCbat lJt lJan ufttl bibet~ contemptUllu~ ann r£pl-oa{b~ 
~n[~ I·C~~o. ful 1l:lO~1J£i, toucbing tbeir pl-OCretlingS3, tbe bl1)id) tbcp ball ll~alUU fnto .a~tid£~ 

, agaillft tim, unto 1t1l)tcb I)e tlin refure to anf1l:ler,antl tber£fo~£ tlJtp ilfll commit bim 
to ~~iron. . . . . 

Barker Serjeant moben tbe €ourt fOl- bts 1I1rclJar~e, upon. tl)e fn£uffletenel' of tl)t 
return, it not appearing tberebp l1l1)8c tbe lUo~llS3 mere ttlbtcl) 1)e fpake. 

Halu Cafe. Coke Chief] ufiice. Hales (taCc, 1t1bo bla~ callen Club-footed Hales, of bll)icl) <lI:afe 
31l)abc tbe Jl\eco~ll: ~e fa ill, ilCbat tl)e fentenc£ (If 1IDitlo~ce, bl' d)em giben, ma,," 
a~ainft t1)e )LalU. 

3\t 1t1a~ in t1)i~ <l!:afe quellionen,_betl)er t1)ep tl)emCeIbes mi~lJt punitV tbi11 tbtre 
n~ not '/ anll l)ettl, tl)at t1)ep coulo not, but t1)at 1)e 1.l.1a~ punifi;able f01- tl)i~ at tbe 
<ltommon ~abl, fo~ ilannering of tl)eit p~ocretJfng~+ 

~ere in tl)i~ p~incipal (tafe, it notl) not appear bp tbe trtutn, \Ubat tbe l110~ti~ 
blete lU1)icl) l)e fpake, anb t1)ep map be fuel) ag oug1)t to be tleccrminetl bp tlJe €om~ 
mOlt Jl..a1l:l ; anb fo~ t1)i11 eaufe t1)e return t~ not gO~lY) aun 'berefo~e bp tbe Ittule of 
,tue ~OUtt cue paftp 1tta~ lIifcbargelY. 

Cockeril , 
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Cock..eril Plairitiff againft Apthorp De(cndanc. 
Eritred T rili. I 3 J ac. B. R. 

Rot. 1624. 

1 . " ,'. .. ' ",' ' , 

I J2 an .artion of !!Debt upDn tbe ~tatttte Df 5 Eliz. cap. 9. fo~ 10ctjurp, upon Nil Debt on th~ 
debet plcatlClJ) a mtcrtlut lria.s gibcn fo~ tbe 10laintiff. "Srar• of 5 Fi-lz7,' 

RiChardfon Serjeant mObCn tbe <!roure fo~ t,be }Ed~~n~nt in arrc(t of 3Utlgf r:r/' for Per
ment, 1lrbat tbe Venire facias wa.s not 1tJeIl a1lJttrncn, tI)e fame iffning b.JJtbout anI' 
8arnint ;, tIle ~beritI babing rc~urnelJ tbe lurp 1l'Ittbout a,np ~arran.t, ann (0 
na goon trial: .aUo tbe Weclaratton bere 1.s not goon, 1nbcrcin be batb ,»pt obrcr~ 
ben no~ purfuctl tbe 1»o~tJ.s of tbe ~tatute, tbe fame beitHh m::bat if anp,Olle, titber 
bp tt,e f~bo~nation of, &c. o}bp tbeit .omn art, ~onreut) D~ agr~mcnt, bJiIfulIp ann 
c~rmptlp tommit anp manncr of 'tlilutp; tti.s be batb omitt£lJ in bi.c EDcclara~ 
£lon. ,,""" I) 

, il~n fo upon tbc ~tatute ofS, H. 6. be Dugbt to obCCt,be, tue 1l10~M, anti to lap 
tlje erpulUott to be vi & armis, anll aIfo manu forti, O} not goon ~ 1!rbe £!Datb tcre 
lain to be, 1!Cuat tue IDefeunanc befng b~ougbt as a 1t1irntCs, nin (wear, tbat .fbe 
@laintiff, fuccidit & effodit, a 10ear~trre, (ubi revera) tbere bJas no 10cat:::trce tbrre 
growing tl)e p~ccife nap of tl)r, trt(pafs, (bll.Jeutl.s be llJouln babe fain; ubi revera; 
Non fuccidit) in t~f.s tl)e iDerj«rp lain. < 

Coke Chief Jufiice. Ubi revera, at tbe tim! of tbe :m:trfpa~g tbere ma.s liO 
fuel) 10car?1!Crre. tbcrc! $ltl)e[c ~J;ccptions are but. cl.Jips ~ 31t it5 ber!, fit ann nrcrf1: 
farp) l11l.Jcn one tuiu per1ure bim£elf, tbat \Ie 1l)ouln rnnure tlJe punt1l)mellt of t~e 
}l..a1U. 

~crc Apthorp, us it is faitl, being tefiis produCl:us at tbe i"i[f?c.s of &c, bcfo~e tbe 
3:tttlgcfo ~bcr£) fa\[o volqntarie & corruptive juravjt, quo<;l prredictus Cockerel [uccidit; 
&c. tn tbe manner ann fo~m ,as (1)e iDlainciff ban nc~latcn ; ti)t£) ts tl)e fame nap; 
ulli revera, &c. & ulterius prrediCl:us Apthorpe, coram JuHici<U'ijs prxdiCl:is, ad, AHifas, 
didis juratoribus; juravit) quod maremium , valebat 40 s. ubi i10n valtbat, abobt 
13 s., .' '.' . '" ' , , ' , 

1!rb£ EDrcInration ~)('re, is gOOlJ" a~tl tbr ~£rnit:t turll gitlm, anti te ougl)t to be, 
t~C partp gticbCtl,O,- bc caunoe l)abe an ilction upon tbi£! ~tatute) bilt ougl)t to baue 
tim punifbfll fo~ tbts intlJ~ ~t~r~€bam,b£r", .' ",' 

l!Cbe wi)oIe ~ourt agrren l)crein) ann fo lip tbe Jltule of tbe <ltnurt, lUl)gmint 1l1a~ T~dgmfi~J1ltc c 
. f f.. :ml' 'ft' gIven, 0 tile:: gluen (J~ t~e r" atntt • Plaintiff. 

.Pri~flon and others Plaintiffs again1l: the Court of 
ADMIRALTY. 

I, ~ a ~~oiJibitioh, piap~'O bp Co~entry, to nap pioc'rttJil1~S i'n t1;e icitrt of i1tJ~ A 6 h":'b" 'J 

miralip, anll upon canfe fi)£bJ£lI; tbe. ([a~e appcarcll to be tlJh;) ~ ~at lll\Jers [0 ~l~~ ~dl~r 
SlfJercl)auc.9 rct ou.e, !ii>I)ips to ~£a, anl) tb~p tn tuetr (omin~ lJome Din commit ~U ralry. . ' 
t~cp ; anti tbe ~btpS being bere upon tbe Jl\illcr (If Thames" tbe 9nmiral tin (rt~e I Ro.Rep.r4~: 
tuem, to l;,abC tbc, ~OO,tJ£! a.s to lJim fo~fc(tclJ, balling tn tis iW(Jtcnt ttcte .iJjo~1i.9) I S.o.Abr·sf:2, 
'(S.) bona Piratarum; tbi~ be nil), tlje ~tip lJeing upon tbe ~\tu~r of tu£ Thames) 

'ttl 2' a u '0' 
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ann fo infra corpus comitatus: 1!!:IJe SLillmcr of tue ~bip biD offer to put in goot! ann 
fuffict£nt ~ut£tp to anftoer fo~ tbefe ~oot% if it parren againll bim ; tIJis being t£~ 
fUrCD, ann be being in fcat left be fiJoulo lofe ti~ 1tatlding, tonk ttem from tbe 
~bip, ann fo~ tbt~ contempt i)£ 1t1a~ tuct£ finet! at fo~tp ~arkg. 

Coke Chief JuHice. ~ben 31 111as .atto~nep~<lDeneral, 3 ban occaaon to'rcarel) 
into tbc l¥latcnt of tbc ~o~tJ anmirai; ann true it is) tl}at in I)i's 10atent be batb 
bOlla Piratarurn grantcl) unto IJtm! ~ut it \tJa~ tl)cn in qudlion, lllbat ~flDb,S lJe 
fi)DUln IJabc 1.11' tbeee 1t10~tJ~,.I)et1J.er IJe fi)ouIl) babe aU tbe (lJ3'oon~ 1tlbicb tte 12p~at 
i)an !lnlen anb taRell a1t1ap from otter,S, Ol- not i 

iinn tiJe ®pinion of aU tIJe jutJ~e's tl)cn mas, tbat be ilJoultI not babe tbere goobS 
lUbtcb (be ~Nate IJan !laIcn from otbers, but onll' 1)i9 o111n p~opcr goobs; anll 
tbat tbc £1Dblner,S of tlJe rdt ffJouln babe tbetr ([)0(ltl9 to tbem rdto~cD again, if 
tI)cp came fOl-tbem ; anti if tbel' came not, tben tbep blete to be fo~f£iten to tbe 
}l\ing1 tl)e Jl\ule being, Q.!lod non capit ChriHus, capie fifcus: iUro ti]at tbe lBnate 
cuglJt to be attaintetl of 10l'~ael') bcfo~e tbe fo~fdture of lJt,S o1t1n J,nopet <lDooD£' to 
tte .atlmira-l • 

.ann fo it ilJaIl be, if one Ill' tbe <!f5~ant of tbe Jl\ing 1,£1 to babe bona felonurr., bl' 
tl)cfe 11.l0~bS') be 1,£1 not to babe tbore <[)OOl.l9 bJlJicb tbe jFelon Ijatb !lolen, but onll' 
1)t1;) pl-oper~ootJ~: ~ut lJere tbe al.lmiraI ,ugbt nat to fue fo~ ti)efc <!DDOl.l~ bll)iclj 
1)e ou~bt to babe in bi~ obln ~ourt) but at tbe ([ammon lI.abl. 

A Prohibition !!T;be blbole ([ourt agt£etl berein, ann fo bp tl)e lttule of tl)e ([ourt, a '~obibitioll 
gra~ted per 1.l.la~ grantel.l. 
filmam. 

M'oorwood Plajntiff again!l: Dick,fns Defendant. 
If 

Entred Termin. Mich. 12 J ac. B. R. 
Rot. 474. 

I.~ nn gaion of Wellt, upon an ~bli~ation of 20 1. tonbitionct't,.tbat if tbe ~bli~ 
gOl- fiJaIl neliber to ttc ®bUgre befo~c rud) a tlap a ~01tlber of }lealJ, tbat tben, 

&c. fo~ not tleIibCrp of tti's) tbc .artion b~Dugbt. 
. ~te EDcfenbant pleal.l,S in }l6ar, tlJat after tbe cntfing into tbe 115ontl, anti befo~e 

tIJe Mp, fOl- tleHberp of tbe rail.l F01lltler of lI.eall, at tbe requ£ll of ti)£ talaintfff 
btmfclf, be l)tHI pain unto one Sheldon 10 I. fo~ anotber lP0ll111Cr of lLean, fo~ 1t1biclJ 
t~e~laintiff b.1a~ intJebtCl1 unto tim; anti tlJi9 lye ban pail.l fo~ tbe ~latntttI,hl full 
tifctJar~f of tbe firft mOnll, anll tbat fo tlJe l01aintiff ban acceptetJ of it; upon tl)i~ 
},Olea tbe }Dlaintiff llemurtetl in }.LaID. 

1II:be onlp quelfton 1l1a,S, Sbetber bl' tlJi~ ~l£a tbi~ ~bligatiou mal' be l'Ii~ 
tgargel.l i . 

]t 1t18's ur~eb fo~ tbe 10laitltiff, ttat. it cannot be tbu~ tlifcbargel1; upon tte ~ift$ 
fcrence, blgrre tbe comJttion i~ fo~ papmcllt of monp, tbert be map accept of anp 
otlJcr tbing in fati£lfartton anti perfol-manee of tbe contlition~ but otbcr1tlife it i~, 
ltlbere tlJC fame t~ fo~ l.loing of a collateral tbing) a.s tn tbfs ([afe. 

Debt upon a .ani) tbi.s l.liffetcllCe t.s ro ap;rlitl in Perkins, fol.146. placito 753. 12 H. 4. fo). 23· 
Bond. 4 H. 8. Dyer, Coke 9 pars, fo1.79. Peitoes ([afe, anl.l 32 H. 6. 9. & 3 I. tbert d)e (On::: 
Perkins, f. 146, nition of tbe .®bligation1tla.s to make a jFeoffment of tbe ~anol- of Dale, be tbere 
Sec. Jllean.9 tbe noing of anotber tbing in pcrfo~mance of tbe jfcoffmenc ; tbi's tbere ab~ 

jUlIgen to be no gOOl.l@Iea.l!Cbe reafon oftbe nifference : ~bere tbe cOill)ition 1.9 fo~ 
papment of monl', tl)ere tbis i~ a Duep p~erentlp, but not papable till tbe time; 
lltlJetblffc ie i~, blbcre tue contlition 1.9 fo~ tue perfofmauce of a coUateral tUing. 

Coke 



'. 
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Coke Chief Jufiice. !!Cl;Jere is no great llon'be to be mane of ttil3 <!tare. Jt il3 but 
a up :®pinion tnl;Jicl) {Jatt) ileen citen, tbat 1t1t)ell tl;Je connitioll il3 not fo~ monl', but 
to DO a collateral tl;Jtn~; tl)is cannot be fati~fieil ill' tlJe papmcllt of monp: anD 31 
fball anfll1er pou in tl;Ji~ <!tafe Ul3 Thorpe :Oill, (S.) me will not cban~e (ue 3uDgment 
of our fo}C~ jfatt)er~. 

Dcdderidge J uitice alJere tl;Je connition of a llEontl i~ to paI',o~ to no a collateral 
tbin~; tl;Jis cannot be ni(cIJar~elJ ill' tlJe perfo~ml\nce of anotber collateral tI)in~. , 

1Il:be firft niffcrcnce, bll)cre rlJc contJitton of a lll30nn f~ fo~ part:nCnt of monp, tl)f~ t. Difference, 
map 'be pctfo~mcD bp tl;Je pnpmcnt of anoti)£r tting, ilccaufe it is of baltic ccrtain, 
anD tl)£refo~e tIJi£! map be p£cfo~meD bp anI' otl)£r collateral ttill~; (ltbcrmifc it if, 
lUbetl~ ti)£ conllfdon of a )llionn if! to tlO a coUateral tl)ill~. " 

a feconD ntffer£l1ce,m:lnff are tountl to ))£lh::er a collateral tuing, ttel' pap monp 2. Difference. 
fo~ tbig; tl;Ji.9 19 no goon fattsfartion,notbJitbllanntt1~ d)<u Nummus til men/ina rerum 
commutandarum, {U3 if a man is iJoUlW to nelil.Jcr to tbe £lDblt~re fo mudJ J.l..rao, of 
tbe llalue of 7 1. cenain, ann be llelib£rf! to lJim 7 I. rl)i£! is no fati!3fartion of tuc 
contlition) becaufe tl;Jat }lean map be 113o&tl;J T1JO~£, tbe' p~ice of tbi~ map rirc, it map 
be nearer) o~ it map be cbeaper • 

.a tl)itn.lliffer£ncc, a man i11 bountJ to pap a fum (If m(lnp, o~ a pobJner of lleatJ. 3. Diffeieoc~. 
31f te DcIl\)er11 tl;Ji£! to nnotl;Jct) bp antlltiitl) tl;Jc con(ent of tbe '®bIi~re, t1;t5 i~ a 
gootl petfo~mancc of tbe conDition. 

, 1[;l)c(e are tte nifferences 1t1arranta'bI£ bI' OUt 1115ook~ • 
. Croke Jufiice a~teel1 bJitt bim l;Jcrein, fOl time map make a (JtommollltI' to tift 

1'I~ faU, but monp i~ ccrtain. ~c ou~bt not to cbRuge el;Jat bJticb batl;J· bren trica 
opinio. _ 

Haughton ]l,1fiice agrretl I)crtin, bu~ if one rclI~ up ~onttart to anoturt, fo manl' 
fotltlcr~ of lL.eatJ, if I)e pap£! monp fo~ tbis) ttis i.9 a clear tlifcl;arge of tl;Jc contract. . 

Coke. ~onp is tlJe meafure of all tlJingz, mud) monp makr~ aU tlJfn~.9 Dcar, 3~ t. ,. PtC,. • 
33 E. I. Fitz. title Annuity, placito 50. itnnuitp b~ouglJt againft tbe ll)etr, upon tlJe tide. Annuity. 
breD of l;Jt£! j'rstlJet, grantCD until te moulh te al:lllancctl ilp tbe <lD~anto~,Ol bt~ ~eirr5) placno SQ· 
Unto a <!tolJcna~le ))Eeudice ; tlJe iIDefent'lClnt faitl),tl)at aftcr tl;Je Ilcat!) of t)is jfatl)ct, 
1)i$ ~otb£r llin gh.1e unto tl)e 10laintiff, at lJh~ Ploctlt£ment, anD to tlifdJarge IJim, 
tt)!? Weancrp of T.antl of l.Uuicl) tl)e ,lainttff i$ noill reliCti; tlJere SL)bj£rt£D, tl;ac 
d)c _rHing l:l:la~" tiIll;e \1la~ aIlllanCetl bp tl;Je \lD~autoh 1'l~ l;Ji.9 J1)eirs, illbich is not 
fa bcrc; but tbere tlJlr5 anf1tJer gillcn,(S .• qui per alium facit,per feipCum facete videtur ; 
aniJ tbercfo~e a\1larD 111aS,tlJat be {(jouib anf1:l1er Olljr! hut 31 DO tloubt of tbislll3Ook, 
tlJir5 being nmr collateral, 36 H. 6. ain. it man is bountJ to ,pap monl.' at Coventry~' 
a ftra\l~et urtkn.0l1.1U to tim pa!,~ tl)lr5 monl' fo~ bim, be at\rees Unto it, bl' t1)1.3 
l)t £baU be bifcbargetl. . • . 

Dodderidge. ~lJere tbe connition i.9 to no a tollait-eraI tbiut, tlJcre in tT)e·pcl'~ 
fo~mame of tbir5l'0U ougl)t a~ it wert to bit tbe ~itn in tte cpc) aniJ to' perfo#m! 
tbts trulp_ ' .' 

Coke. 3f fine be bcuntJ in a ~Eontl of 40 t to pap- 2'0 1. if t1)£ g)bHl!re commann 
tim to pap ti)is to J. S. l)e ougl)t to

c 
pleaD ttat l)c patti rbis to ttc £lDbli~&~ bp t'ut 

l)annf! of J. S.llut i$ not to lliratr;ebat lJe paitl t-be ~ame to J. S~ bp el)e t'ommantl of 
tlJe 1IDbligre. . . ' , . 

~l)e <!tourt 1.lla~ aU drar of 1IDpini!Jtl) 1ICtat tbe J)lea of cue aDefennant \1lag not ..... 
gootl; tbat tbe ~Iaintt~ ban gootl £aufe ~f .nemurrer. ~nn fo bp tbe ~ule af t~e l,~~~%i~~i ~:c 
Cltourt, 3!utJ~ment bJa.9 gtben fo~ tbe J.Dlatnttff; 

Apthorpc 
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Apthorpe Plaintiff againO: C o c/zereIJ 
Defendant. 

Aaion \lprm I jf2 an £laion upon t~e <tI:afe fo~ fcaniJalctlS 1tw~t1~,ttpon Non culp. plrStlfb) a ~tr~ 
the Cafe for nil! 1l.1as giuen fo~ (1)£ lOIaintiff. 3t \t1a£l mOlJril fo~ tlJe D£frnbant in .arret! of 
w~rd~ 8 ~ ~utl[(ment, tbat tbe tuO&J),g 1l.lere not artionable, llcing t~efe: ®lo Apthorpe i9 a 
~ R~,A~~:~O:' perfur'n 'lhnabc, fo& ~e Dill f1.11ear tbat fuel) Wood 1l.la£l1l.lo~t~ 40 s. 1.1JUerca.s it ltJas 

near of a .q9atk. 
Coke .Chief Juflict'. :ttbe \1l0~tlZ arc not actionable ag t~rp are laib I)rre, fo~ it is 

Jain in tbe t[\ecIaration, tbat t)e (aiil, l[;1)flt be 11Iaz fo~f1Uo&n at tbe .am2£~ ;tbe 
1.lJo~n~ onIp arc, tuat 1)c fain, ~£ ltJa,9 an oin ann faUe fo~it1.1o&n Jlinabc, ano 1 Cock':' 
erelllliin iJ~obe ft. 

Haughton Juftice. ~OUt meaning uere iz to make paur roecIaratitm go to l"£r~ 
• jurp,1'ou ougut to babe faitJ,blt£rea-s it mas not l11o~tb a ~ark : pou fap terc,bluuc::: 

as it b.Jas brat of it ~atk, ti)ts cannot be [(ron, fo~ be map pap 40 ~. fo~ it, ann pet 
it 111(11' be l1enr of a ~ark; fo~ tbe maintcnance of tbe .articn) t1)£ 1ll0~tl53 fi)ouln babe 
liren lain to make t l)t~ \f)erJttt1'+ v 

Coke • .an Innuendo fiJaIl tl£llet gibe caure of .artion,tl)i~ bll)icb is tere alIetJ~eb in 
dJe IDrclaracl' n, i~ but ar~umelltatibe bp map of .argument, anll fo not actionahle. 

Judgment 2l:be ,<[curt aU agreeD terein againft tbe ~latntiff) ann tb£tefo~e 11)c 1.\ul£ of tbe 
q'<od qra,rens <tome 1Dil~, quod querens Nil capiat per billam. 
Nzl Ci1piat per ' 
biflam. • 

. TVood and Mary his "Vife Plaintiffs againft DoCtor ~uclJilfe 
Defendant. 

A Trover and I Jl2 a mittit of ®rroh to'tebetre a ']u1Jgmcn gillen in an lnfedo~ €ourt at Nor-
Converfion. wich,j;ll an .aaion upon tlJ£ <tI:a(e fo~ n 1ltrober ann <tI:onllerfion of certain gmns ; 
2 Cra. 439· t1)e ~(I)lJ9 lain to be in t1)£ l)antJll ann poiTetlion of Mary tlJe 8tfe, in Parochia Sandi 
I,Ro.Rep.204• Pdri, in Warda de Mancroft; a requeft laitJio be mane, anlJ tbac tbe ~usbann anD 
~ )J~. Abr.). _ire ufufctl to Delincr tl)cm, ann afterblartJs Mary tbe ~tfe nitJ conbert tl)cm to 
:21 S, 7"11. u,c,rufc; upon NoncqJp. pleaneiJ,· a mIernict anb lUbgmrnc llJa!3 gfbrn.fo~ Sucklifte 

,,2 Ro.Abr.621. t~e 10latlltiff; ufon (big 31uDgment, a ~rit of ®rro~ b~,o~gtt. 
Coke Chid- J.ullice. jfirft obferbrD in t1.11,6 ~a!{', tuM a,([)atlo~ tlJall be tl)ar~elJ fo), 

tue efci'lp£ of a feme Covert, 1tJl)en bet llBoi:l1' t~ tn erecutlon. 
3tbla~ ur~fD, t bat t lJi~ JUDgment fljoultJ be erronfou.s. . 
jirff, 3.n (tis, ll;cVenire facias is erroniOU5 (t~is being De Parochia San~i Petri, 

(Jmittin~ in Warda' deMal1croft)fo~tbe.atilb. migbt e~t£nlJ it fdf into l1ib£r~ 
Wlarn~. .. ;mco ti)l? tlllertJilt 111aS \lot groll, tl)ere being billerS. felleral fum~ fpecifitlJ in tl)C 
Wcrlaration, (5) 40 1. in monl', '800 fiJiUings) anb otber fum~, tl)£ WetlJitt 'Wa~ f{J~ 

Old Books of "l..' .. f . ,0 I. of ttc 40 I. Ft'cuniJs numeratls, anll bot') n~t mennon bl~)at urn tbi~ 1:lla1l •. mfo 
Elltries, &c. d)e 3,ungment is £n:olliou~, bei~lg tlJat tbe MItfe alone fiJall be in rnifericordia, 

1ul)ere t~e fame oti~IJt to I)alle bttn, 1[;\1at t~)e ll)usl1anb ,anll mife fi)oultJ be in rni
fericordia ; fo~ tlJ£ cOlluerfion of tIJe ~ife, t~e ~il~bann fiJnlI be amerce'/), anti fo i~ 
t1)e )lfwtt of Entries; ttle firll ~~efttl£nt in tr£(paf.s, 3utlgm£nt a~j'\in(t llfaron anll 
jfcme, fo~ a trcfpafs Mne 11).' ttc, WUtfe; ann fo ttere in title Executors, a feme 
<iB}:fcutoJ, lullgment fI)aU be agalllft tbtm bod) anll +2 Eliz~ B. R. inter Pt:rcy & 

~~.Bli\- u. l\. Ell dolfe. 3:t 111M) tCfolUrb ulJon t~£ fame un(oll, rtat batb of £~fm art to bt ill mife'; 
ricordia. 

Coke. 
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.' Coke Chief J uftice. ~te j:utrgment ~erc i~ not to be maint~liuclJ. 3lt i~ not fo~ 
tue \tI~ong, t~at tIJe 3!ungment U)aU be (in mifericordia.) 31n rafe of })le.alling, an 
~ant fbaU not be ametcelJ) a~ in 16 Eliz. but if be come~ to IJi£l fun age, ann llot!J 
n!lt tuen PJeCeutlp confef~) IJe UJaU tIJen bc amerCCD fo~ tbe tlelap. ilnD fo it bJa~ 
beYn dearlp bp d)e 3!ungc~) 1ilIJc\l 3! wa~ a laepfl~tcc in tte <[';OUrt of C. B. t1)c ~uC:;s 
ilanl1 to be aUterCCD) anD fo~ tue bacurp of tte 6ife, (1)c 3ullgmCllt to be quod 
capiantur) anb if (0) a fortiori IJerc, in mifericQrdia fi)aU be fo~ bOtl) of tbem; ben: 
t'bep lUcre botb of rbtm requtllctl to tJdil1ct tl)e gOOb~; anll aftet11latM tl)e .ife 
(OnberUn tl)em. . . 

ilIfo tb£':£ ougbt iJet£ to babe bren a 3luttgmcnt fo~ t!)is (fo~ lllbicf} eat illde fine . 
die) as to tbe 40 1. fo~ turn: tf5 40 1. witb an atltrition, anll 40 1. 11.1ftlJllUC au atJtJition, 
ann tbi.s 31lttlgment l}3 foJ, 301. parcel of tue 40 I. in pecullijs numeratis. as to tUf 
Venire facias (tllutl;ing the '-arb.) .a _arl) to comtl.l.on intent tg mo~e tban 'a 
taarifb; but 1lle atc not to intenn pluralities, anll it beIong~ to tve otlJcr fiDE to 
Jl~obe tlJi~ to be fo. Ubtrc a tbing is lai~ to ile in a ~arltiJ attn Ratti, tbe Venire 
facias tbere fball be De Parochia, \11e are not bert to {ncron a .pJuraIitp ; tue Venirt 
facias bere ma~ mell ablar:otb) fo~ 11.1e \tIin incentJ tl)~ Wariil) to bt 1llitl;tn t1)c 
maro, if tue cDuttarp botb not£tp~cll1? appear, to us) t1;8t tbere i~ a pluraHtp of 
Raros. We arc not to !bake a 1Iltectrirt, if ic be not fo~ gontJ anti futftctent cauCe 
inlLa11.1 to U£I !bemelJ. )lOut t1)e cbief matter beu, fo~ mbicb tbt~ JUDgment is£r~ 
roneou's) ann tlJat betp dead}? i~ tbis, becaufe tbe~u9bantl being requeUen to t1f1iJ 
btt cl;c ~oon~) mtt1; bi.s mUfe, ann refuCeD, ann tue .ife a.lotte (is in mifericor.dia) 
1tlUetca.s tue ~u~bann anti vi~ 'nItfe ougbt botb of tbtm bp tbe luogment to ballt 
bitn in mifericordia. 
. 31f a grit of <!etts1-be b~ougbt bp-t\lJ(J, (Jue Df tlJem Dies, t~e .ric £ball abate 

111.' 3 H. 7. fol. I. b. . 
, 1!Cbe 1llbole <reourt agrecb tbi~ ]u~ment to be erroneous, becaufe tbe 'OOllife Judgr:neiJ:t re· 

alone) anb not tbe ~u~balltJ, \tIa):S in mifericordia) airo fo~ tbi£l <D;troh bp tlJ£ Jl\ule of ~er[ed~ &1;. 
tbt ¢ourt, t1)e 3\ull~m£nt 1l3.a~ t£l1erfetJ. . 

Thomas Long Plaintiff againft Elizabeth Bak...er 
Defendant. 

I, Jfi ali . EjecHone firm x, upon a ~eaft malletp ~tr John Bro:~n, io~ 1ue trial' of EjiCUone prmtt, 
tl)c tttit of a c.ltnppbolll <D;llate) upon Non culp. pleatJcll, a trtalll1f1~ bat! at tbe I !to.Rep.202o 

£UTt~e}3 in Comitatu Dartet. ~te 3!utpfOunll a !pcdal tlllernilt, upen l1.lttcb WertJict 
tbe <[';afe appear£n to be tl)i£'; :m::uat a <1I:olItnge lriffolbCb bp tbe ~tatttte .of I E. 6. 
ilet1tlren tt)£ ~tatuttg of 37 H. 8. cap. 14. anll i E. 6~ nin grant it (ltoppboln ([I;ffate S:at, of 37 H, 
in rel1erfion).t~£re betn~ ouein pOfi'effinn) 1l.1lJttber tbis be a gooll,grant (j~ not '1 ann 8. 8cc, 

blbetuet a <1I:oppbolil <!ellate be 'Wit bill tl)oCe ~tattttt.9) O~ not f 
Zl)i$l matter tells UpOll tbert, tWo ~tatut£13. . ' 
3!c ma£' urgen) tbt~ grant tl) be mredp bottl) upon tbe ~tatute of 37 H.8. ann not' 

lebitleb bp I E. 6. 
lt lUa£) futtlJer urgetl, mtbttbct t1;£ etattlt~ of 37 H. 8. !bonl0 e~telln ttnt{l an 

"ofpital, tbat 11Ja9 noc llHTolbcb bp tue Jtting£l ([ommHTion; uut afteJhlarD~ bp 
dJC ~tatute of 1 E. 6. as toucbingaboinhl-g t1f lLeafes, tl)c blO~n)3 of 37 H. 8. were 
obCcrbelJ, containing in tbern two ~Iatlre~. (S.) !. 31nl)l?tttance o~ JFrreboltlA 
~€cllnnlp, ~eaf~ g~ <1D~am~, OJ oc-gerl.Uti£> hli)iCl) (a~ it 1lH\~ urg£!J) fifoulll e;nen1.1 
unto <[';OpplJOID.s. . . 

Coke Chief J uftice. 31t IJfltf.) bren refoll.lel1, tbat if tl).tp ttlere lwt nttrolb£n bF' 
37 H. 8. tben tbeCe }LeaCes not to be 31.loinctJ. ., '. 

Dcdderidge Juttice agctilJ beret", anti tJcmanl1en ltlb~tbe.c tlJ.~p mouln a1Join fuel; 
, ~\'am~! 
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grants'! tul)icl) i~ep coull! net DO, fo~ tlJat tbi~ ~tatute Dil! not go unto maomarl' 
(iJ;Llat££l, anl! fo tuas it l)cln. 

1'7 Eliz. Rd.- I7 Eliz. in Hafelbridges <!rare, 1lil)ere ll)e ~ontJiti(ln bJas, tbat 1)e fi)l1uln not 
[e,bridg's Cafe. grant arte vel ingenio, tl)nt tbi~ ft ouln not £~t£nn umo <!toprtni'o <ieftatcs 

grantcn. . 
Coke. 1Ir1)e ~tatute1:tlas mane fo~ tbe benefit of tbe ~ing; ann;if fo, not to be 

tJ:ten'Oen unto <!Coppl)oIners, gram(]),an]) no gram to be aUoine]) hI' tbe fain atatute, 
but agatnft tl)e Jaing • .an]) d)i~ 31 tabc knorun to be fo refo!uetl upon tbe ~tatute) 
anll not as to otUen1. ' 

Stat. of 31 Ii. 3t 1tlas urge]) tuat in t1)e ~tattlte of 3 I H. 8, cap. 13. Of Monafieries, tn t1)e 
8. cap. 13· :en]) of it (S) placito 13. 1ltl)ere is a 10~obifo)tbat (1)e lame il)aU not e;rtenl! to <!Copp~ 
f~l~e8; r~~. 1)010 ®aates)to <!15~ants b1' <!topp; anl! to tbis purpofe fee HeJdons <!Cafe,Cok~ 3 pars, 

fbI. 8, 9. anD as tombing tbe ~tatute of JLimitatton~) a ~oppbolo ®Uatc I!.' llot 
'b:Jit.\Jin it. " 
, mut if a ~tatute be mane fo~ ti;e peace of (1)e Jaingnom, ann 1tlicbout anp 1:l~rju~ 
nice to tbe l107<1l, a cullomarp ®llate fi)aIl be ltlitbill tbis. 

Coke 9 pars; Coke 9 pars, fot 105, 106. in Margaret Podgers ([;afe, 1ll1)et1)rr a (!!:oppboIll ClCftatt 
fd 05' Bec. lJe 1Uitbin t~e ~tatute of 4 H. 7. ca p.2 4. Of Fines? anti tbu£ 11.1it1)in tubat (atatut£$) 

(ueb ®[late~ ffJall be. 
Coke 4 pars, fo1. 24. Murrds <!Cafe, b1' tbe feberance of t1)e 3!nberitance of tte 

<!toppl)oIn from tbe ~anoh tbe ([;oppboI]) tg not bp tbi~ tI£llropen. 
Coke 8 pars, fo1..63, 64. in Swaynes <!tare to 1b£ fame purpofe, tou'bin~ a ctoPl'1-

!JoIn <le\late, anti tlJe firmn£{~ of it. 
~~ to flJe 1Uo~])~ in tl)e ~tatut£ of 37 H. 8. }1eafe~ anll <IO~ants; it 11.1a11 ur~tlJ, 

t1)ig to be eJ;tenneo to tbing~ of tbe fame . nature, (S.) to Jl.,antJ at tbe <!tommon 
}Law. 

Coke. j;f a Farfon o~ <!t1)antcr1' 10~idt make a Jl.,ea£e fo~ pears, 1'1)i£4 i~ t)oitl b~ 
, lJi~ neatb) J but if fo~ life, eben boilJable. 31f fncb a one befole tbe ~tatute of 1 E.6. 

1)aD maDe'a jfeoffmcnt in fre of parcd of l)i~,®lebe,ol a l1ea[e fo~ life; after come~ 
tbe ~tatute, tl)e 'Illing tlJaU abofn tbis. 1[:lJi~ tuouln make a great garboil in tbe 
([ommon1Uealt1) if fueb ([)~ant£4 bp <!topp fi)ouln be aboinelJ. 

Stat. of 4 H. 7. g~ to tbat 1.t11)icb batl) been ur~elJ.out of tbe fatatute of 37-H. 8. Ileafes 0) 
C 24- Bee. ®~ants) o} otlJer11.1i££ . (t1)at tbt£i 11.1O~l1 otherwJ[e) iboultJ be e~tenlJeD unto ([oppbolt 

®ftate)3, t~is cannot be fo) but to be intennelJ of }lann at tbe ([ommon }Law, anD 
not to ([oppl)oln <rellates, 11.1btcIJ are not tnftbin tbat J.J..atu. 

1[lJe lUbolc ([ourt agrre]) tuitu bim 1)eretn. , 
Dodderidge. ~cfo~e. 3'7I-I.8. matlt,a JLeafe matle oftbe ~ano~ of Dale, ofw1)ict 

J.S. is a <[oppl)o!jJer; tue }lcffre of tbe £Wano~ grallt~ ttis <!CoPl'boIlJ, t1)ell come£ 
.tte ~[atute; lIP tuts tbe ([oppl).oIn <!en,ace UJaU llot be Obtrt1)lotun. jJ20 mo~e i1)aIl 
it be tn tbtB IJDlfnctpal ([afr) fo tbat tbe l11bole <!tourt Din ouerrule tlJis ([afe; tbat 
a ([opplJoln <reftact' 1ua~ llot 1l1itlJin tte ~tatutf~ Of Monafieries and Chanteries, u 
be aUoilJen bl' anl' of tbe ~tatute~. 

Ath1lfon Plaintiff againfi Budde 
Defendant. 

~o~rit of Er. I~ a _tit of <!I;rro~ to reberfe a ]ungment p;ibcn in tlJe C. ,B. in an 9ttio~ upon 
] Ro,Rep.p 2. tbe <!tafe fo~ a inomire, 1UlJere (1)£ <!tafe bla~, tbat Buckle tbe lDlaintiff tbere be~ 
I Ro.Abr.464. tng a 116oat~man ; Atkinfon DiD contralt arin ap;rre mitb Buckle fo~ (1)e cartiap;e 01 

100 ill}uarterS of marlcp, anb bill affume ann p~ontife to ncliber unto tim tbe IOC 

gnutlrter~ of )!5arlep on ~bfpboarlJ) at Barton ~aben in tbe <ltountt> of Yorkl 
tc 
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to carrp t~t£l fo~ ~im, aUb f(!~ tl)£ carriage of it, te nin affume finn p~omire to· J.l!lp 
bim fo ruueb ; anll tbe otber nill nffurne anll p40mife to carrI' tl)c Came fo~ {Jim, fo~ 
f.o mud) a~ bla~ agrrell bctb.1re, tbern ; tb~ ltIlJicb IJe lllll ahume to pap: Buckle tlC~ 
,o~tltnglp b~ougbt ~i~ ~bip to tbe faib ~ab£n, {'Herting tf::ere tbe Dciibcrp of tbe 
100 tnuattets of Barley to l)im, tut t.l)e oti)cr came 110t at aU to t1eIiber tbe fame to 
bim; upon tbi~ Buckle bloug~t ~i£l.aaion of tbe <!raCe upon t1)c p~omife, anll upon 
Non aifumpfit p1£alle1l, lJe {Jall a tlllntlht anll :JUDgment. jfo~ ttc tellerfing of 
ltlbiclJ ]ullgment, a 8rit of ®rro~ is b~ougbt. 

jfirtl ®r.roh Civitas Eborum, on tte margent, J. ®rro~, bcrauCe it is not fi)c11Jrtl, 
tijat tbi£l i~ d <!tountp in it felf; no~ pet is it i1)e1l1ell, in quo com:tatu civitas ebo-
rum eft. . . . 

11Cl)e 1l1boIe <ltoitrt obct~ru1ctl t~is to be no cJ;rro~, fo~ tbat as 3.utlge~ 1lJc nnoID 
t1)i£l. " . 
_ Coke Chief Jufiice. If one 110 p~omife to llel(ber fo mucU to futb a onc, IJc ougbt 

til (rek lJim out, to lIeliucr tuis to bim; ~ere in tbis <!tafe)t~£ one l)ati) unncnakcn 
to come ltJitb IJls ~bip to Barton ~aben to carrl' tbe 100 :!luarters of Barley, ann as 
ljt bp bb, Aifumpfir, i~ bouhn to come tlJit!)er mit!) lJis ~bip, fo rut otlJfr is alfo " ., , 
linttnn to come tIJitbet blitb bi~ Barley, 9 E. 4. fo1. 3. h. 4- a. tue ([arc of tl;c :llfeII~ 9 E. 4· foI.3· b, 
jFountJcr, ann fo tbt <!tafe of tIJe lltal'1o~) blIJo is to mea(ure tlJe (jClotb; fo~ tbat 4· a. 
fberp one is bounll to no tbat 1l1bitb p~opedp beIong~ to bim to tlO. 3if one affumc£! 
t,o pap unto anotbet fo mneb mitbtn a pear, but hI) tettain time hmiteo mlJ£u t~i~ 
il)all be, ~e ougbt ~ere to gibe bim notice of tbe time ml)eh it f!;all be,tlJat fo 1)£ map 
tten arteull it. , , . 
. il (eeonn ®tro~, tbe 31ffuc bli~ Non aifurnpfit, if no goon b~eacb bl' tim iaio, tbf~ 

tlJcre 1tla~ no eaure of .aaion fo~ bim to babe; tbis be batb not ilone, babill~ not 
fi)ehleti anp plaet 1lllJet:e Barton ~aben is, a~ te oug~t to ilO, fo~ tlJi.s map £;ttelltJ it. 
felf intblllber$ <!trreks: lto t~t~ it bJa~ anfmeteD, 1bat it is lain to be at Bartoll 
~abcii, iri comitatu Eborum. . . _ . 
, Coke, 7 H. 6. illt .artion of ~refpaf£l b~ouglJt, fo~ a m:refpafs llone in portu de 7 H. 6. 

Cicefter ; anti no 1JC0\Un laill, (be Venb:e facias mall be de Cicdter, t~e contrarp ilJall 
n,ot be intennell, if.it be CpectaUp me1l1en; fo t~at deadp tbis i$ n1'l <letrO~; fo~ tut 
are not fo inteltO illuraH tie9. : .. 

:m::l)e 1l1bole <!tOUtt agrreb, tbe 31ullgment to be mell giben, anll 110 111a1'$ errone;: Judgment,at.. 
tlU~. ililll fo bp tbt It\ule of tbe <!rOUtt, t~e 3ttttJ2;ment tua~ atlitmtb. fir~ed p~;, 

Clmam. 

I 

Moodie Plaintiff againfi Garnance Dcfclidanre 

Entred Trin. 13 Jac. B. R. Rot. i () 55. 

I· .;$ au Eje4ione firma:, upon a }1eafe malle b1' Thomas Corden, fo~ trial of a Ejeaio~'~ 
. 1lCitle, ~p,on Non culp. pIea:tJell, tlJe pattie~ mere at iffue, anb 1l1cn~ to trial at firm;r. . 

Norfolk .atTtie~, llll)ete tbe lurp upon tbe ®btbence giben, founD a (penal mlCtllirt, ~ro. Ja. 390. 
l1.1bicb bla$ to tbt~ £ffert, (S) 1ll:~at Thomas Cordell \t1a~ fei1cll in fre of an acre of I r~ ,848. D. 

~anlJ, anti Itkeblife poffetTen of anotl)er acte of lianb fo~ pears.; lICijat IJ.e ~atle a I RO:Rep.33d• 
}1ea(e of bodJ tbe(e acres to tbe IDefentlant fo.~ 21 ,pear£!, tcnll~t1lg one enure rrn~ 367. . . 
of 61 1. at t1)e ufual jfeall£l, &c. upon conbition in tl)i13 manner (S) lD~obib{tI aI~ I Ro.Abr .• po, 
bla1'$) if it i1)all ~appen tbe fain rent to be bebintl bl' 11)e (pace of, 40 llap£! aft£1; 
t~.e baps in tl)e referbation, fo~ papment tl)e.reof, &c. llCbat tl)cn it fl)aU be la11lful 
fo~ tl]£ faio ThoITlas Cordell anll tis i!)cits to ~etlrain) anti not bdn~ (ufficient 
on tbe grounll, to te~el1tet into cl)e tlemiren p~emire~. . 

i ~lt1g 



6 E. 2. Fit",. 
title Eorde, 
&c. 
8 E. 3. Cote. 

Termin. Mic~. 13 Jac. Part III. 
$lt'tllD ~otnt~ moben iu tbi~ <!tafe. - (S.) 
I. ~l)etlJet tbt~ Provi{o '00 make a <!tontJition, o~ not 'f 
2. 3lf ttts l.1e a <!tonnition, tben lnb£tl)~r tt fi)aU tc tere appO)tiontb f t~e j'fit~ 

fimple JLann being to go to tbc 113£tr, anll tbe }Lfafe fo~ reats td tb~ <!I:~£tuto~ ; 
t'ben mbetl)er tlJe hlO~l:J R efirain fball be faiD to be of tbe natUre of liDlfttatn -: 1tJte~ 
tbet ti)lS QJll U be a fuffident lno~TJ to make a <!tonttitton -: 

jit llJa£ urgen fo~ tl;e ~Iaitttfff) tbat tbt~ Qloulo tttakt a goon ctcullitrott" ~ fo~ tbat 
euerp IDifrrerg is a ti\e1lratnt. 

6 £.2. Fitz. title Entrie congeable placito 55. anll put in tbe Commentaries,fott 59.b. 
in Throgmorton ann Tracyes ~i1re. '3f tbe §FfOffo~ lIotb pap' Curlj it fUnT, quod tunc 
bene licebit fo~ bim, recipere terram, tbi~ taken to be a~ a t£:;euttp, ann fo 8 E. 3. if 
tIJC JKenc bc bebtntl, tbat ebe l!.allll fbaU retutn back again ; tbt~ i~ a <tQ111Htion to 
gibe a tf;:cutrp. 

Coke 10 pars, fo1. 130. Osburnes <!tafe) mnp'~optt blo~llS to be taken fa~ p~opet 
1.l1o~n$'. 

cn~!, 10 pars, 10 E. 4. fol. 4. Brook title Lea:{es, placito 30. Brook ride Licenfes,placito 19. & 5 H.7, 
fol. 130 s.c. fo1. I. a lL.iccnfe taken fo~ a h-eafe, anll Co it ttet1etfion; bp t1)£ l.Uo~t:l litcmatulTet, 

bll)cf£ tbc fenfe anll meaning earties it fO. 
co/:..e 4 pars, 2. 3:& b.la~ utgell) tbat t1)e <!tonnition 1)ere !'bouln be appo~tiont)), a~ Coke 4 pats, 
fol. 119. &c. ful. 119· in Dumports <!tafe) not bp tlJ! art of {be partp, but bp (be art of lLa1D; ann 

in tblo <ltafe~ a <!ton oft ion map be appo~tionell; as t1)ete appeat~,antJ ttis uetp ~afe: 
i~ oue of tbem tbere put; anb mitb tlJt£; agtre~ 24 H. 8.Dyet, Rufhdens <raCe) atilJ 
14 Eliz. Dyer, fo1. 3°9. .aUo bp dJ£ art anll 1D~ong of t1)e jl.£tr~ bimftlf) tbere tl;aU 
be an appo~tionment. 

a E. 3. 

9 H. 6. 

Coke Chief J uitice. ~ete tbe litent i~ tefetbetJ to be paill at tltTo .Ieath'; anti if 
it be bc1)intl, it ilJoulo be lablful fa~ bim to re1ltaln; anll if not rufftcicnt, t~en 
to entcr, DiLhingo & Refiringo ate not p~opet latine blo~n~) neber tltenttonell ill 
Tully. ~ 

1ll:~e <!tourt tJtmantlcll, -beebet tte 3:ttr~ l)atJ mane anp" appo~ti(lilme"t of tbe 
rent) o~ not -: 

Coke. If a man make~ a gift in taU l1f tblo gettS, referbtng a ~o~re, one of ttc 
!leu.s being llBo~ougb~®t1glitlJ llantl,anll tbe otter llftntJ at tbt 4tommon 1I.a\t1 ; be 
fbaU not multtpIp tbe ~06fe~, cleatlp be {ban pap one ~o~(e) fD~ lDbicb of t~£m be 
mill, but not tlDo ~o~ft~. 

Dodderidge J ufiice. 31n t1)ing.s ln1)iel) ate tltliou~ in tbe 1I.allJ, ar5 €onbition~ in 
t1)i.s 4taff, ttle ougut nnt "p eonllruttion to make rellrain all Dne ltIttb btilrain, but 
in otber matter.s) we map tiD tbt.£! un!' cafilp. 

Coke, 8 E. 3. 3if tent be bebintl, tbat tben rbe ~antJ fball r~tutn again, tlJi~ in 
<!rafc of a <!tonnition, anti Qlall be taken fD~ a <!tDntlftton. 

Haughton Juftice, 9 H. 6. Renunciavit Communiam) nDt tl;eblini tD 1l.llJom, tlJi~ 
taken fo~ a gCOTJ rdeafe Df it. 

Coke. ~e ougbt to take (1)is in a rtafonable tonlltultion, anti fo bl' tbere1l.lo~ns 
be mal' lliLlrain. " 

Dodderidge Juftice. 3ln (J[:afe of Ceding of an ®llatt, if not fufficieut. 3t fboullt 
1l£bcr trouble m!, (Jtonfcienee to make (rellratn) to be taken fD) (bUlratn) 3f it be 
not in a matter olliou~ itt lla1lt as <!tonlJitions ate. 

Coke. 913 fo~ tte (ceollll part Df dJe <rafe kle lIO aU of us agtk in tbis clead!', 
upon ebe appo~tionment of tbe <ronnitiDn, tbat bp tte art of }La1l.l t1)is mal' bltU 
be, anti no lIoubt tbere i.s of t1)is, anti notlllttbtlannfng it be bere, tbat 1)e fl]aU 
(utlrain) pet bp d)e <!Common llabJ of tbe l!.ann be map blellllitlratn, anll ttt 
Provifo, .if 1)£ liD nDt pap, makes a <!tonlJition) fo~ ll1lJtclJ be map enttr. 

1[1)£ 1111)01e <!tonrt) ~ivus redditus, lUe 1l.ltu al1ltaps fabDUt tbis. ~ut n(lt tl)e 
<lContlition, mo~e tbau tbe 'lUlU blill. 

The 



Part III. Termin. Mich. 13 Jac. 
:m::~e 3m:1' l)ete batb· founD, tbat tbere 1t1a}l no fu£ficient lIDifttefs, fCl~ t1)e mOp'et~ 

-of tbe Jaem: ~nl.1 (0 Witbout an}? furt1)er 'Oebrue, tl)is c[:aCe 11la~ u'fljotltnen oller to 
be ar~uell aQ:ain, ann fo~ tbe ([;ourt to be better,. al)uifei)l)erein.. '. .: 

gfterb:!arn~, (S.) Terrriin. Parch. 14 Jac. B. R. tbi~ Cll:afe IDa~ moueil again, anti Term. Pafch', 
arguell at tue War. . '. . 14 lac, &c. 

Coke: Chief Jufiice. 1lCUi£i conlJition i~ apfurtl, .. anJ) repugnant, in. it (elf t ~e map 
lJiilrain, but not bl' tbi~ connitfon? bp ~lJeblo~tI (relfrain) 1)e' map tlifttain II E. 4-
~ber1' tellraint of Ubertp i~ an lmp~i(onmeut ; tbat IJe t1)aU.reftra'tn tbe caw?! UPOtt 

t1)e }!.,anl.1,tlJi~ i~ goon; but bere it i~)t1)at be fiJall r~lfrain,( quid? ) notl)tng is men~ 
tionen fo& bim to reft,fain, ann (0 not. goon,. a~ tbe 1l10~1I recil?ere, if be i)otij not fap 
-tbe anno, (S) (recipere terram) tbi$ is not ~OOtl t I)£t£ it i~, tl)at ue fi)aIl refttain, 
iJecaufe notl)ing i9 bere mention en fQ~ lJim. to refttain. , 
. 3lf it be Cain, t1)at it il)aU be lamful fo~ IJim recipere, l1e oug~t nUO to fal', terram 
prrediCl:am, o~ not gooll; if fucu pfeaning fl)ouIll be (u£fereo, tui~ blere t~e md'p to 
b~ing in 116atbarifm." . ' 

gUo it i9l)et~ furtuer (ailY, 31f tuere b£ not; (u£ficfe~t) an" notl) not fi)ebl blUat. " 
9ICo tt t~ faitJ,(S) ~be JJ.o#tl to ~elenter into cue nemtCen p~£mi(e9, tui~ i$ uerp 

infenfibIe, anti no 1Uap~ to be malle· gooo. ,; , 
g~ to tbe orber matter, if tbe Cll:afe uert bloulo bear it, tlJe art of )Labl 1t1ouln 

lJittioe tbe conbit-ion, 4 Affifar. tfJe 31url' ate to fet tlo1.Un (1)e tent arrear; but bllJeu 
one 1I0tb tltmanll n tent upon a contlitiort, t1)et£ be ougbt to be Cure, as it bJ£rf, to 
bit (1)e :llI3irtl in rue ept ; rbe'fuft (urn to be iJemanl:Jeo, o~ not to te~enter, fo~ coni)t~ 
tion~ are onious in tbe }Lab:!) nnll are tuerefo~e to be taken tlrtall': 1)e,re tbe con:# 
lIitton i~ uniuerCal, 1t1itbout anl' contluUon at aU,' DlJicl] ir; betp abfurtl ; tuere 
l~ a r£metJl' bp ~tftre{g, o~ .bp .artioti of Webt fo~ rent. • .' 

Croke J ufiice. ~e 1t1ouln bert, te~el1ter hlftbout tlJeblfng anp certaintp at all fo) 
llll)at, tlJt~ conbition bere ig infrnfiblt.. . 

Dodderidge & Haughton a~rretJ bettitl) t1)at t1)is conllitfon i~ not gOOlJ,' but ber!, 
abfutb anb iu[enfibI{'~ . , 

J:t)e 1t11)ole c[:outt agreeb aU itt opinion .a~~infttUe ,lalntU!, ann acio~binglp Jt:tdgment, it~. 
tlJe J!\ule tlf t~e ~ourt 1l.1a~, (S) Q90d querens 1111 capiat per billam. 

Nota. 1[:uat in tbbHetm, upon tlJe beatlJ fJf alb Fetherfi.0ne, tb£ tuief trl'er of 
tue <!tourt, bis ~n lUaS' bp tbe ~ourt 8nmittetl, ann fl.t10~fi in lJi~ place) to be tue 
p)inctpal ctrper of tui~ ~outt+ ..', ,. . 

Coke Chief Jufiice. 3\t appear~ bP tbe rrfolution in 36 H. 6.1lCUat tl1e @;ifc of tbfs 
place of (!L;rper of riglJt belollge(1) to tlJe cuiet 31ullicc; anll fo.it i~ tqcre uColuetJ, 
pet 31 \rim not ouff au ®tliccr of tl)i~ ~out:tsaftcr fo long a ~otTerrion in tlJe jfatbcr t 
~uc (\Uft1) a Salvo jure) ~ ilJaU giue mp confent t(ll)a\)e 1)tm nobl anmitt£t1 into tue 
{arne place) be being tue ~on of our Din SDtTicet nob:! tI.eatl; anb lje alfo uatting a 
10atent from tbe lliing of tbt9 SDffice fo~ tim anllti~ ~on. 
. .ann £0 tbe (!L;ctMt nib abmit !Jim (1nitlJ a Salvo jure) notbJitullanning tlJe fain ~C~ 
(olution bl' aU tl.'Je31ulJge~ in 36 H.6. aUb fo in tbi~ manner uc was bp t~ ~Otttt' 
llllmitten, anti rb;.lo~n to £~tcute tbeplace of Pltneipal ~rpcr of tbe <!tourt" 

Fdrrdr Plaintiff againft SneUing befendanr~ 

t· ~ a Wtit ot (!!;rro~ ts rebrrfe a 3:lttigmtnt t!ibrn in tbe C. B. in an ftltion nr Ertor~ 
<!touenant, 1111)i[1) <!toucnant b:!as fo~ tue papment of pearlp .annuitp (If 20 I. I R.o,Rep.3l~" 

tbi~ bctinll fo~ four pears anll a baH: ]n <!to~enant fOl- lloll:;:papmCllt of r!Jis, be~ 
tug beuinll) ebe wbicb amountcll unto 100 1. in toto, anll (0 in t~i~ mtf",rfcitfj;) it 

~ 2 (in 



Judgment 
afirmed. 

Termin. Mich. 1~ fjac. Part III. 
(in 10.1. ma~c t~an ~t oug~t to ~abe) refolbttl tttu'to bt \IOOtl bp t~t .lunges; tbe 

, '€ourt ttere «green t\Jts to be goott, ann ttc ,laintiff tbne to babe no mc~e tlJan 
1l1tat of rtgl)t te ougl)t to I)ube; ttis mi£1t£ctta11lla~ atTignetl fo~ ~rroh to reberfe 
'be 31ungmcnt tlJere gil.len. 

Coke Chief Jufiice. i[lJis is no ®rro~, fo~ in t\1i~ .2Irtion be is to rtcober nOtbing 
bttt aU in tlamages; . anti notbing in tlamages ft)all be aUo1l1etl unto bim fo~ tl); 
fJ\Jerplus; liut atber1llife it fiJaU be, blbere it is fa in Webt fo~ ~ent) upon a heare 
fo~ pears: ilnn fo tl)e tlifference 111ilI be plain bet1llren Wellt anti Cltobenant,fo~ tbat 
in an .action of <1tobenanr, tlamages onlp are to be rerObcretl, anti to be aruck off 
fo~ d)e oberplus. . • 

~l3ut if one b~ing9an .action of Webt fo~ ~ent be~inn) anti bemann.£l mo~e tl)an 
.1)c oug\Jt to babe, tuiS {ball abate lJis .artion; otberblife in <!robenant, (unlers tlJst 
ttc .tit of ®nquirl' of namages muetl, anti enquirp mane of tbe ~urplufage afro, 
an'O"namages fo~ tbts gillen.) 

31t was aUo refolbetl tbis ![erm at Serjeants-Inn : 31fin an ,gerton upon tbe<!rafe, 
upon an Affumpfit, to tI£Iib£r billcrs tbing~ 1tIbiel) amount to fo mud); if in an 
Affumplit in bis tremantl, be notb, (jber~reckon tbi~, pet a~jUb~.ttr, tbat be flJouln 
1)abe lJi~ ,Jutrgment, tlJis b£ing onlp to treober bamag£~) ann (tOOtl fo~ tbat tubicb 
lJe ouglJt to babe) anlJ to be ftruck off fo~ tbe rdinne. 

1f[l)c 1tIboie <!rourt agrreb, :m:::l)at in tlJi~ p,incipal <!tafe tbe lutlgment lUa,; not 
trrolliou~? anti Co bp tbe ~ule of tbe <!tourt, tlJe lutl$~ellt b1a~ affirmen. 

-:. 
The KIN G . againfi: the Biihop of Durham. 

A ~II warran- I~ a Qgo Warranto, to tlJebllJoblbe daimeb to lJabc tbe gootl,; of jfdon~, anti of 
t~, Durham. Srdons de fe, anb of tJcrfons tbat t'tantl mute blitbin· 1)i~ ~~noi of Dale; be 
J ~o.,Rl'p ,99· mews tbat Durham is ~ eltonntp palatinc, anti ~lJat lJe lJatl) Jura regalia, temps dont 
! o.A r·540

• memorie, anti tuat tbi£! ~uti(triction trotl) e~tentl it {elf inter Tyne & Tefe, anll t'bat 

Term. Trin. 
114 Jac. Sec. 

tbiS ~ano~ i~ 'Witt in tbe fame; upon tlJi~ ~Iea; a SDemurrer fopnetr. 
Coke Chief Jufiice. ~f be p~ereribes in a. eltountp 19a1atine, ann to babe Jura 

regalia blttlJin ttis; t~fS fo~ matter of 1lrreafoR, ann £;ttfnbs to aU bllJicb tbe Jlttng 
lJim£elf map babe, 1 I H. 4. lIBp tbe <1B'~ant of jfelons <11)oollS, fucb a ®"~antre iVaIl 
not tabe tlJe (!Bootln of tbofe bJbiclJ tlo ftanb mute; pet ,tn. a eltountp palatine be 
!ball babe tl)efe, if blit1Jin tbe <!rottntp~aIatine; aRb tblS IS aseltae a C1ta(e a9 map 
be tlJi~ is aUcngeb to be blitbin tbe ~ano~ of Seton,inter Tyne & Tefe,blbicb ~ano~ 
ta~te to tbe lliillg bp .attainner, anb be grantetJ tbis ober, anti tbat tbt llEifi)np of 
Durham batlJ tl)is. 

Dodderidge JuHice. jjDtber9 alro babc hanl! blitbin tbe eltountp 10aiatine. 
Coke. 'Jf 1 babe .f:elon~ ®OOllS blitbin tbe ~anol of anotber, anti be $~ants 

t'bi~ Q.l)ano~ to tlJe Jlttng, 31 fiJall not hI' tbin lo£e tbe jfelon's ®OObS tbat 3t 
1)abe. 'r" : T. S'c • 11 T.' . Dodderidge. jf20 31un 01rtl0n IS to "abe anl' ,o~ce agam t+.le Bm!, a~ 1 babt 
fren it in a ~ecottl, in S E. 2. betbJren tbe !liing ann tbe 116ifiJop of Durham, but it 
f.s 110t fo berr. 

ZlJe eltoutt gabe time in tlJiS eltafe, to tb8bJ gmtJ eaufe tlJe ne~t 1Jterttt, o~ 3utl1!~ 
ment to be ~iben fo} tbe )16i11)op. 

i1fttt\l.1artl.9, (S.) Termin. Trin. 14 Jac. B. R. tlJi~ <!tafc lms mObeb again. 
t. It blas. n~(lJ. llttat tte ~i1bop couIn not babe ~oons of . .fdons bp ~~el 

(cription. 

Coke 



Part III Termin. Mich. i 31ac. 
~-------------------------------------------------------'~ 

, Coke & Dodderidge. 111:bottgb one cannot babe ttc ®'Oi'll.1S (If JFdons bp 19~e~ 
fcription, prt tbe lIBtfi)op tal1ing a (!Countp i0afatinc, be map berp 111ell babe tbeCc" 
f9~ be batb Jura regalia 1l1itlJtn big (!Countp 10alatiur. , 
. 2. lt 1l1a~ tI)Cn recontlIp urgen again11 tlJe ,lIBit1;op, 111:bat if be fiJaII IJabC jf£Ion~ 
<1j>ootJs, pet ~e fi)aU not babe t1)e <!l)ootJ~ of jfeIons de fe, fo~ tbfr> t~ a Cpedal 
jfe!on. , . . 

Coke. 31 agrre, !ll:lJa~ bp cbe ~~ant of <lJ3'ootJs of 3reIon~; t1)e ~ootJs of jfdom5 
de (e tbaU not pars; bnt' otlJer111tfe it is in ([are of a ([ountp iBalat(ne, llJbere be 
1)4tb Jura regalia, ann fo £ball babe tue QL)OOtlS of jFdon~ de fe. ) " 

3. 3t wag tlJirl'llp urgen again11 cue lEifiJop, 11r:lJat tlJe place tnlJrrr .1)e claims 
to babe tuiS Hbettp, is a ~anoh anti Co tbislibcrtp 1l;all e~tenn oulp Unto tlJ£ 
m~mrrn.9'., " , ,,' , 

Coke. ~e mall lJabe tbe ®£cbeats of bi$ 1lJ:'enant~ fo~ m::uafo.n (nnlrfs it betlf 
an ®llilte~tail) 1111Jieb bp ~tatutc is giuen a111ap, anti tlJerefo~e it is clear, tbat ttc 
Ifbertp enenlls furtuer 'tban t1)e DemeCus-. • " ~ 

4. 31t 1l1as fonrt1)~p urgen again11 tlJ,e llEim,op, ,1lr:I)at tbe p.lace hli)ere tlJi~ Iibertp 
i~ claimen, t~ tte ~no) of, &c. tbt lllbitlJ is tbe ~ano~ of ~ir Jerome Boes 
a ~trangCt) ann tberefo~e tlJe ~ifi)op cannot babe tbi~ libertp 111itl)tn tlJt~ 
~anoh, . 
. It 11.1as anr1llereb fn) tI)t ,~ifiJop) (bat it ~~ ,bere a~ertfb, tbi.£(~ano~ to be inter 

Tine & Te[e, tbe lllbtclJ is fo confelTctJ lJp tbe Wemnrrer.. " , 
Coke. 115nt 11.1e him pet be afccttailletJ.of tlJi~) befo~e ble gibe anl' lungment 

iJeretn.·, • 
3It 111as tben urgeb fo~ tbe ~iq,op bI' Hutton ~erje(Jiu) .tb~t 46 E. 3. in Agards 46 E. 3' €ce. 

)1DtTice; in Scaccario tbere i5 a ~eco~tI, 1l1brre it 11.1as founn upon au 3,ttut, tbat (1)e 
~l",OpS luriCniltion tlin £~tenlJ it (elf inter Tine &. T ere. • , • 
~nb tbiS appe.ars to be fo bp t~e ~tatute .of Prrerogativa Regis, ~ap~ I. , 

Coke titeh a l'\eco~b 11.1bicl) 111a~ tea~ in, (!Court" aub it 11.1~~ 2 I E. ,I ~ Rpt. ,Pflrlia- 2.r E. X. 8<;C. 
menti 5. inter recorda turris, tlJat tlJe .arcbbifi)op .of York tlin e~commenge tbe 115itbop 
.of Durham in remotis agendis, ann fent b,is ~ummoners to tte 1l5ifi)oPlick to p~~ 
Rounce ,tlJis ,; ~ntJ tbe ~er~.ant11 anti .®tTictr~. Qf ~be ~ti!l0,p .ot Durham t.ook, tbe 
~ummontts of tbe ilrcbbtfi)0P of York anti nib imll~ifon tljein, fo~ tbat elJe1' 11.1oUll1 
1)abe p~onouncetl tbi9 ®tcommengement again11 (1)elt }J.o~tI; upon tbig tbe llBiibop 
pf York nib dt~ tbe Cain .®tTice~~ t~ :make anf111et to tb~~) fo~ bJ,btclJ tbe lfiQJop pf 
York 1iJa~ after1l1artJl1 fuen in i0arlfa1,l1ent, ann linen at a ~reat ftim, anti imp~i(onelJ 
fo~ tbis; a~n be ~lten t!Jem fo~ tbe 3lmp~i£onment, 11.1bitlJ,11.1as a ~empb~almattet ; 
anb tbt .arc'bbifbop of York bab no 3uri£niaion ~empo~al bbet artotbet ~ifb.op, but 
(lnIp ~pirituat. . , , ., " 

3t i~ tl)CtC Cain in tbi~ ~eco~n) !ltbat tb~, lISitlJop of Durham Duplicem llatuin 
habet, (S.) Temp~raletn & Epifcopalem, an ®ptCcopal ®llate,' ann tbe 11nte af,n 
~aron) anb tljat lje IJtltlJ as litrge :m:emp~~allurffl)ittion as be batb ®ptrcopaI, t~e 
nne bein« as large as tbc Dtber) bp rtafon of ljii; ~ountp ,alatine. 

1ltbe ·JI\eco~b, Incipit, (5.) . 
EpifCopus Dune1menfis habet duos flatus, unus Epi[copi, alter of a lfaron, (tlJi~ 

i~ fo fpetifien hi tlje ~£,o~n) (t'befe 'Weft tljen callen the Pleas of the Parlia
.ment.) ,,' " "" 
, 31t.is alfo tbert fail) in tbe JlUtOltl, 1[:b8t .t~i~ 3urifniction be 'batt) fiot nnlp in bi,S 
Demefn JlanllS, but aIro tbe fame tlotb e,:~enn it felf to Tine & Te(e, I1nQ tbt£! i~ tbe 
limit~ .of bi9 €:ountl' 10aiatitif, r 12 Ellz., Dyer, fo1. 2 89.) batlJ fotnhting a$ 
toucbing tbiS.· , 

.at tbis tlap, if ont be tbrfc attainteD of 1lrreafon, (if it be ·uot an <rl!lbte tail) 
tbe 115ifi)op of Durham fiJaU babe it. . 

;m;bere blere in ancien, time, Placita Parliamenti, (veritatis & vetUfiatis vdligia ) 
. tUlt!' 
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ann t1)efe matter~ bll)icu 1l1ere not tl)cre neurmineD, llltre Cent to tbe luftices de 
B. R. to be bp tl)em lletermint:ll. 

,anotl)er ~cco~n 1l1il~ fi)e1l1ell fo~ tbe ~i1lJop of Dutham, hflJicl) lUa~ 46 E. 3. in 
Agardslf!Dtli~e b£fo~e te~emb~en,.QLlod EpifcopU5 ~unelmen~s habet omnia jura regalia, 
qure ad comltatum Palannum pertment ; ann bp (1)lS 1)e c1alm~ to re'bctfe (!l;tro~~; fo~ 
itbt~ fee 14 E. 3. tit. Errors. 

Coke. 3llJabe a note of a <tlaim of tue ~i1lJop of Durham, in 25 E. I. 
Dodderidge. 31n 5 E. 1. 1tbett lUas a'great <!tafe betlUeen t~e 115ilbop of Durham 

anti a ~~io~. 
1ICl)e <lCourt clear of ~pinion) 111:1)at t1)e Jutifnirtion of (1)e 1lEillJop of Durham 

nib e~tenb it felf tb~6ugbout tbe 1l1l)ole <!tountp, ann tbe ,lea Df tl)e l!E·ilbop aUo1l3en 
bp tbe <lCourt; aun fo bp ebc lItulc of cl)e <!toun lUll~ment lUa~ ~tuen) anti fo eutren 
fo~ (1)e 116tfbop. 

• 
Wrathbone Plaintiff againft Newbery Defendant. 

Trefpafs and I JF2 an ilction of 1ICrefpafs anti (!J;jedment, to trp t1)e title of a }Leafe mane lip a 
E;eltmenr. 'arfon of lJi~ lIterto~p: 1tl)e <lCafe appearell to be tl)is) ,a patron malle a )J..eafe 
~ ~~.~~~:~~~: of lJi~ ~~rtoH' to one f~~ tl)~re peat~, a~ll ~o from tlJ~te 1?ear~ to tl)~re peaf~) ann (0 

from tl)l-re pears to tb~re l'£ar~, llurmgl)15 Itfe. 
1ICbe lU~ote <!tourt cleat of .®pinion, £1)at tbt~ i~ a gmtllLenfe fo~ t1l1dbe pear~. 
Dodderidge J ufiice. 3lJ . lye ban fain, anb fo from t1)e faib t1)~re l?tar~, fo~ tly~k 

l?tar~) t1)i.£) 1)all been a lltafe but fo~ nine pears) but t1)e fame being, as b£fo,e i~ 
. e,p~erren) it Q.lall be a goon lJ..eafe fo~ t1lle!ue l?t3r~. • 

28 H. 8. Dyer, ~re fo) t1)i$ in 28 B.8. Dyer, fo1.24. anll Plowdens Commentaries, f.273' b. bottom, 
Col. 240 &co. . bp Brown anb Dyer, ill Say anti Fullers <!tafe. 

Kwowl ~ AI. Plaintiffs againtl: Harvey Defendant. 

A Prohibition. I~ a '~ol)ibition, tlJe' C1tafe appearen to be t1)iS! .a 1I11icat lop~ anti cut~ tJolUn 
I :O'~~P.BS. lIrimb£r~~rres; grolUing in t1)e <lt1)utc1)~patn: 1/1:1)e <ltl)urcl):::lUarnen.s binDer lJim 
2 o. r.8 I 3- in tlJe carriage of t1)e fame alUap, ann t1)ep being in trial Df tlyi.s Cuit : !!l:1)e <lClJurclJ=, 

1l1arnens; bp tbelr clCoundl, mouen t1)e (!tOUtt fo~ a 10~olJibition to t1)e Wicat) to llap 
!.Jim.from fdUng anp mo~e. . 

Coke Chief J ufiice. 1tl)t.s i~ a goon raute of llD£ll~i\)ation,if 1)£ fell tlolUn :m=imbe~ 
!lCrre.s anti .OOtl, tlJ£.9 i.s a I/Dilapination, ann bp t1)e t'\dolution in ~atltamtnt) a 
19~o1)tbitton bp t1)e lLalU fi)aU be grantetl, if a lI5ilbop fell~ lIolUn UoOll anll :m;im~ 
ber:::!lCrre.s. 

!lCl)e 1l1bole CItourt agr~tI cleadp in tbi~Jto grant ~ere a ~~o1)ibition to tlJe Uttar, 
to inl)tbit ljim not to make fpoil of .tUe !lCtmber) t1)t~ being (a~ it is calleD tn 'ar~ 
liamcnt) t1)e entlO1l1ment of tbe ([ljurclj. 

Coke. 'malIe blill aUo grant a Plol)ibition to rellrain millJop~ from felling tbe 
.00tl anll $Ctmb£r~!lCrtts; of t1)eir <lClJurcl)es. . 

A Prohibition ~ntl (0 tn tbi~ p~tncipal ~afe, bp tbe lRule of tbe <![:OUtt) a '~obibition bla~ 
granted, &c. granteD. 

The 
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The Spanifh AmbafI:1dor, by the name of Don Degoe Servient 
de Acuno, Plaintiff, againft Captain Giflord Defendant. 

I~ an ildion upon tbe <rr:afe fo~ a p~omire, upon Non affumpGt pleabCl), a tlllernirt I R.o.Rep 339: 
waz founn fo~ tbe talaintitT; tuc <!tafc appeare1.1 to be tbiz: 1!l:be J1lin~ of Spain 

lIio ~ibe unto <rr:aptain Gitlord,Decem mille Ducatus monetre,fo~ to go. fo~ bim in bello 
a~atnft tge Barbarians befo~e Cucb a nap; tbc Wcfcn1.1ant 1.1t1.1 a[ume anti PJomife, 
tlJat if bc Dill not go b£fo~e tbe nap, be wouln ti)cn repap tbe monp ;lJc tlil) not go, 
110~ pct pap tl)e moup acco~tltng to big pJomiCe: upon tub) tbe Spaniili .amiJatTanoh 
fo~ tbe JIling Df Spain bt~ ~allcr, b~ougl;t tUC .artion upon rtc <!Cafe, an]) a merntlt 
fOUlll) fo~ tbe 10laintiff. . 

'3t bla£) mObeb fo~ tlJC Wcfenbant in arreft of 3ungment bp Harris ~erfeant) 
(nuc!Jing tl)C confil)eration, being in confineration of Decem mille Ducatus moneta!, 
of tte baltu~ of 5 s. 6 d. cbCrp l]Duckct, anti ])otl) not fiJcbl blbcn rbel' iball be of fuel) 
a balue, fo~ tbep map bc mo~e, o~ tbf.p map be IcC~. 

Dodderidge J ufiice. ~IJcp arc to bc of tbis ballic at tbe time of tbe papment~ 
1ll:l)e wl;ole <!toutt agrre'IJ in tbi~) tbat t~e 3lurp map gibe mo~e o~ Ier~ tban t~t 

baine in bamagcs, if t~ep bliU. . 
Coke Chief Jufiice. lf one bO affume to pap to anot~cr Decem mille Ducatus mo~ 

Hetre, anl) cbcrp one of t~cm to be of tbe balue of 5 s. 6 d. tbi~ ottgbt fpcciallp til 
bc al.1errell! ~ere tbe p~omifc wa~) tbat if be Dill not go bcfo~e t~e lall tlap of June, 
fo~ t~e Spaniardsagainll t~c Barbarians, tben be blOull) repap tbe monp ! 3lf be goe~ 
not) tbis ougbt tbtn to be repaiD blitbin a conbcnient time afte~ tbc nap patt, anti 
l)e go not! ~Il requell i~ to be malle of tbt~) ncirtcr ougbt tbe i0latmtff to frek 
bitit, but at ~i~ perU be ougl)t to pap t~iJj b:lit~out anp requetl. , 

Jf one bo p~omtfc to pap fo miti:~ at bt9 coming from Rome to anotl)cr) be fiJaU 
l)abe a cohbcnfcnt time to pap t1)i~ after biJj tetum from Rome, anb t~f9 papmcllt 
i9 to be blitlJout anp requeft; bcre tbc <!tafc is upon Non afTumpfir pleantl) anb a 
1ll1erbirt a~ainft bim, tbat ~e tit]) a[ume & una lex alienigenis & indigenis: .antf 
t!Jcrcfo~e bp tbe 1I\ule of tbe ctourt, ]utlgment blat:! giben fo~ tbe ~laintttTl anll Ii 
Capias grantell to take tbe Wefennant. 

---------------------------_. __ . -.-~ 

Termih. 
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. Randal Cook.. Plaintiff againfl: MattheW Lan'cafler 
Defendant. 

Entred T ermine T rin. 1 3 J aCt B. R. 
Rot. 80. 

• 

. , . 

I
, jf2 an i1tti~n upon tue~are) tiptJ~ an Affurnpfit, fo~ tue b£.ij1ler? of 4lto~n ; iio ~~P..~';3~ 
. . upo~ ~on aifumpfit pleabeD) a lItttal bla~ 1)all, anll a mlertJut glben, fo~ t1)e ! Ro.Ahr.20~. 

,latnttff. ." . 
Richardfol1 Serjeant mobcll tlJe ~otitt fOl- tM ;Defeullant tll ,atretl of 

3lU'bgmtnt) {o" a batiatiee bctll1reti t1)e _tit of Nifi prius ann tlJc ~cco~tJ) in mat~ 
ter of (ubtlanee)an'b not amenbable) ltetng (i)e tlap of tlJe Aifumpfit, bJl)ielJ was. 
ruelJ a lIap, 10 Jac. in tlJe Srit bf Nifi prius, aUb ,in tbe ilDteluation ·upon ibt 
1I\£(0~tJ, lain to be fucb a lIap) I I Jac. anti tbe pattp tuat maDe t1)e p~omif£ bJaJ:! lIealJ~ 
anti t\Ji~ ilaien i~ b~ougbt agatnlf tbe <U;~ectltol-.; tlJis miftake is matt£r· (If rub~ 
france, altll Co not amcnoablf) fo~ bp tbis miftake tbe tJ£rp matter is altetcll; anll 1 

to tbi~ pnrpofe i~ tbe ([afe in 11 H. 6. fo1. 1 I. 3ln ilDebt againtl J. S. ~u~banbman ;, / 
tbere tbcl' wcre at 31tTue, fubet1)er be ltla.s ~usbanDman o~ .ewerce!:, jour de briet 
purcha:fe: 3in tl)e ~'tit of Nifi prius fo~ trilll of tbf~, (jour de brief purchaCt:) 11la~ 
omitteD, ann not amrntmblc, becaufe matter of (ubllauc€, ann . tterefo~e a Venire 
facias de no 110VO was t{Jere abJarbCb. '. . ' 

iln]) tbi~ is not like tbe \!tafe tbat i~ ill 9 Eliz. Dyer, fol. 260. placito 24, & 25 J 
ii't a 8ric of 10artitiou ltp Wotton agaihl't Antholiy CooK anti. Temple, llluo ap~ 
peareD ; Temple coufe[ell t1)e l.0attitibn) Cook (Onb£1'£]) 1ICitle in fetJeraltl' to tl)t 
ltlbole hau]): tbete in tbe lReCn}l1 of Niii prius,. tbi£ fi1oltJ-( Anthoniu$) bp nc~It~ 
genee of (be ~I£rlt (if tbe !'lr::nafut1'> llla{! otnittell in tbe jopnber of tut :JtTue; tl;i~ 
llla.s tl)ere amennctJ, being but a mrer mifplifiolt. ",;,,> 

Coke Chief JutHer. 3!f t~c Nifi prius b'arp frorn t~e tl\oH in a tbing l1lbi.(~ notl) 
altcr anti d)an\!e d)c 3:tTtlt, it if> plain tlJat t~i\3 tlJall not be ameno.ell : )lEUt timf~ 
are not al1uaps matters of fubllance " bitt in ttl' p&inctpal ([aft l;et£, ttl? fame i.e: 
matter of fubftantc, . au'll fo not amcntlablr. . , 

Parch. 20 E. 3. Fitz; tiro Amendments, placito ~7. a gnot! ([afe ttP'ol1 t.!JC fnmt 
ilttferetlee, ll1bcre it i)3 ntattet of fubftance, atttl blUCfC not: If mattn of fubfrancr~ 
tl)fU tbe fame i9 not to be amcll11Cb. .. 

Jt barb bren taRcn,. tlJat if one tlO b~ing an tl'rtion of £Cr.cfpafg" ff)~ a jtrcfp,afXl 
Done r Maij,anl) tl)i~ tuap 110ne 3 Maij, ttat tlJt~ ~alJ b~na matc.tiaI mrltt£r to malt!:, 

~ al~ 
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all to be bat'l, bUt a~ to tlJi~, 31 ttink tlJat in t"fJf~ ([afe tbe trap is not material, a~ 
matter of fubftance, but' tte fame ff)alI be gootl', if i.t be Co, tbat in (uclj ~af£~ lje 
batlj goon eaufe of ilction befo~e ti~ .action b1ougtt; ann fo it tatlJ bren sf ten time~ 
atrjungell. l!5ere in ~ti~ p?tncipal.tak, tbere i~ auo~~er matter lllbtc, is material, 
ann make~ ttJ.e matter uan._ - '" ' 

~ere it i;s Randulpho f01 Randall, 1tlbere tuere ~ tiot anp (lJ;n~l,illj'ttam£ f01 Ran
dulpho, tbete is Ranulphus f01 Randall, ann Randulphus f01 Raft;' 1lUt R:indulphus 
il1 not grotJ: anll 1llljen 31111a~ a 101eaner, tn an llaion of Webt upon a ~onlJ) in 
fuel) a <!rafe bere, Non eft faCtum 111eallen anll aboillelt, fOl tth; eaufe onlp, (of Ran
dulphus) fo~ Randall; {Jere in ttis p~it1efpal <!ta-fe) tte ~ap is a matcrial part, anll 
make~ an alteration of ebe 1!lternirt. ,ann eb£r£fo~e bp tbe .®pinion of ebe 1llbole 

Judgment ([ourt, tbis is not to be amentleD; ann fo~ tbi.s eaufe, bp tte I!\ule of tbe ([ourt, tlje 
11.ayed per C~- Piaimtif£' 3]u{Jgment ma,s ftapell. . . -
rlal'lZ. 

Bagge Plaintiff againfi Slade Defendant • .. 

Entred Mich. I I Jac. B. R. Rot. 8,2. 

A writ of I· ~ a _tit of (l1;rro1 to reberfe a 3lulIgment gillett againll tim inan gaion upon 
Error. tte <!Cafe fo~ a p&omife. 3In tbe.m=0111n~<tourt ofYevell, in Cornitatu SQmmerfet. 
; :o'~6/J4' lltlJe <!I;tro~ aiTtgnell anD tnfilletl uptm llJaS tbht, bccl'lufe tben: 111l'lllUlJ a gDOtl ,on~ 

o. • o. neration.to raife ttc l1~omlfe, anll fa no nmfe of illlton. . • 
Coke Chief J uftice. lICte <!tafe lUas ~bis, 1[;wo men 1tlere bounn in a llEnnl1 fo~ tlJe 

Debt of a ct)irtl man ;- tbe 1lDbllgation bdng fD~feitell, fu tl)at tlJep botlJ of tbern 
mere liaUle to pap tl)ifj; d)e ~laintiff tere in ttll1 Brit of ®rtO~ faill to t'be Dtber, 
pap P£1U aU tl)e Webt, anll 3! 111ill pap pou"tlre mopetp oftbts again, tbe 1llbttt be 
palo acco~bhlglp) anll fo matle bifJ requell to babe a repapment matle to lJim of ite 
mopet!' .acCD~lIing to bh3 p~Dmi£e) 1tlbtcb ttl 1)0 be rcfufeD; upon tl)ifJ be b~ougbt bis 
gd:iOll tI}jen tbe <!tafe agatnft tte ,laintiff upon bt)3 p~omm~; anll upon Non Af
fumplit rleaneD) IJe lJan a 1ltlerllirt ann JUDgment ;- anD upon tbi~ 3uogment a Sdt 
of ®UO~ 111a~ b1ougtt. 31n tl)i$ (tafc, anll in tbe tlDedaraticn) tbere is a goon con~ 
ftneration fet fo&tb; tbe partie~ o1.1Jn conttatt {Jere tlJaU binlllJtm, be tad) no r£mfllp 
fo~ the monp paiD, but 1llben tbt~ i~ paill, !Jere 1$ a ~OOl1 AfTumpfit gtOUnDen UpOll 
a gootl confilleration fo~ repapment orebe mopctp up ti)e ll)laintlff. 

Haughton .lufhce. jj20twitbllanlling tbis (lContratt, ~e I£) 11ill lean tn tlanget of 
tbe fitft lIE onll. 

Coke. 31 babe UCbct fam tt otter1llire, but 1llben one n~w~ m~up from anoeber, 
ttat tlJi~tlJou{tI be a goollC9nfil1eration to raUe a P1omire. 

Doddtridge Jufiice. 3\f tlje confit1cration put~ tte otljCt to {barge, t~ou~b it be 
nQ maps at all p~ofitable t,o bim llJbo mane tbe p~omifi~) pee tbi,; tlJaU -be a goon eon~ 
fineration to raUe a P10mtfc. 

Coke agrrell 1llitt {Jim berein: .aIro if a man be bount! to avotber bp a l!5iU ill 
10001. anD te pap$ unto tim 500 1. in tltretarge of tbifJ )lBill) tbe 1llbict be aecept~ 
of aeco~ninglp) ann 110tb upon tti~ affume anll p~o'mife to llcItbcr tip unto bim bi~ 
faiD)!Btu of J 000 1. tl)t~ 500 1. il1 no fati~fartion of tbe 1000 1. Illtt pct Ults i~ 
goon anll fufficient to make a goal) p)omife, anti upon a gOOl.'! confilleration, b£Ciiu[e 
be lJatb patti monp> (5.) jfibe 1.Junl1~ei) pountl) ann be batt no r£mctlp fo~ tljt~ 
again • 

.anot~cr matter 1l1a~ . mObell, tbott tl)C enttp of tue 3ubgmcnt 1l1a~ not goon; 
tbe 
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tue fame being in tI)i~ manner, (S.) Icko confideratuh1 fuit, ad tunc & ibidem) 'hic ad 
tandem Curiam, quod prredidus querens recaperet. 
• 1lCbe 1llbole <!tourt agrit'O tbi~ 3ullgment to be men cntrell ; anll tbat tl)c rOnfillef Judgment af
ration 1)ere i~ goon anll fufftcient to taife t1)e p~omm~, ann acco~llfnglp tl)e 1J\ule of tir~ed per 
tbe <!tOUtt llla)), Q.lod judicium affirmetur. CUrHlm. 

Sir John Brett Plaintiff againfl: C uniberland 
Defendant. 

Entred Trin. 13 Jac. B. R. Rot. 1496. 

I, ~ an attion of <!to\.lcnant, fo~ not repairing of certain ~ms to tim Dcmifcn fo~ An Attion of 
term of pcat~. 1[;1)£ <!tafe was tl)is) (S.) £Inuren Eliz. 1lla~ (elfcll of t1)cfe SWills, Covenant. 

anti 10 Julij, 26 Eliz~ bp 1)er }J..ettctS }1)atents) !be manc a 3icafe oftbcfe SlSiUs fo~ I Ro,~ep·359. 
3 I pear~ unto William Cumberland) in 1tlbtcl) lJ..,etter~ lDatcnt~ tl)erc tl.1a~ tlJis claufc ero. Jab 399-
(5.) fo~ l)im) lJis ®~ccuto~~ anll .affign~, to repair tlJe fain ~m~) anll £0 Irabe 1 Ro.A r·5

1
1. 

tlJcm fufficientIp repaireD at tue cnD of bi~ term; aftcrwarns tlJis rcberfion camt 
to tlJc ll\ing) mbo nill grant t1)is unto ~ir John Brett an111)t9 Sifc) anll' fo~ b~caclJ 
of ~obcnant,upon tl}e claufe in tue lLettcr9l.:0atents)f.~ not rcpatrtng (lftuc ~m~:i 
t1)e ~u~banll alone b~ings tlJts .artion of <ltobcnant. . 

1!llpon a Demurrer, t1)e mattet came to be argueo, ann tl)C point~ i11«11£ll upon to 
be opcnen. 
, jfOUt lli'oint~ mObe'O in tui~ <tafe. (S.) Points hi the 

I. jftdt ~otnt) 1[;l.Je @atcnt of tue )J.eafe ma~ to Ua\.le ti)e fame from Mich. fol~ Cafe. 
loming) an'O 'Ootl) not fap in tl)e hcttcrs !k)atents wbell tl}is lLcafe 1l)oull1 begin~ 
3\t appcars, ti)at t1)e nc~t nap aftcr 1)e cnttcn bp bertuc of t1)c hcarc, (0 tbat tl)t~ 
lUa~ to bcgin at Mich. 1)e entring tbe llap aftcr) as it bJa~ urgcn. 

2. llCuc reconl1 tooint, 8betl)er t1)c££ mo~tJs uabing no ~nncf~ h1o~b~ (If ([:o\.lc~ 
nant) tball be taken fo~ it ([otlcnant 1 3it 1l1as uq~;cn) tbat (1)efe 11:l0~l1S in tbt ~ct~ 
lers ,atents {bouln be taken fo~ goon <!tobcnant, ,mit1)out e:tp~cfs 1l1o~ns of ([:obl?::I 
nant, fo~ tl)at eberp partp to tue lJ.,ctters @atcllt~ {ball be bounn) a~ 1tlcIl as if tue 
fame ban bien bp ]nllemUte, to tuts purpofe i~ 4 Marire Dyer, foL 150. a i!.,cafe (0& 4 Marik Dter~ 
life is mallC bp '~nncnture, in 1l1bicl) tbere are tbc£e lnO~ll~ (S.) Provifum eit quod) tal. 150. 

ff tbe lI.cffee uics 1llft1)in tue term (If 60 pears nc~t cnfuing, tlJat lJti) <re:tecuto~s aun 
~lTtgn~ fi)aU babc tuts as in tue rigUt ann titlc of tlJC il.eiTre) pro termino totidem 
annorum, a~ il;aU amount to tue number of 60 !,I?ar~ from tl)e llate of (1)e 3lnncn~ 
tUrf) t~ere beln bp tbc <!tourt, tbat tuis is but a <ltolJcnallt, ann no hCllfe; anti (0 
i~ 40 E. 3. f01. 5· fub conditione, taken t1)ere fo~ a ~obcnant anti not a <Il:ontlition ; 4

0 
E f" , 

anll bccaufe tb£ mattci: l)cre i$3 to be Done at tlJe en11 of tlJe term) tbat tn tui£! <tJ:a£e ' 3, , s· 
tbi~ fi)aU be a ([:o\.lcnant) being an agrremcnt. 

3+ llCI)c tl)ittJ l.:0otnt, S~etlJer an artion of ~ouenant Hc~, witlJottt feaIing of tbe 
<!tounterpart 1 3\t 1l1a~ urgel1, tbat an .aaion of <l!:ob£Uant w£ll Herb, anti to tl]i}3 
llurpofebJa~ ctt£1.1 tIJe <!tafe of 38 E. 3· put hp Knighdey, in 28 H;,8. Dyer, toJ. 13. 38 E. ,.cire 
placito 66, ann fo it i)) aHo in [be )lJ3ook at Iar(!c, a jfcottmcnc ma!lZ IJp ilDren, Ulitt) 28 H. 8. Jjyei:~ 
llib£rs l[obcnantS,antl one of tbe j:=eofi'res feaIs tl)is)aUi) tl)£ orl)cr not, hIt pee OCCtl~ f. 13· S.C, 

ptcs ann rurbtb£~) alljullgClJ) tbat IJ£ fi)all be hountJ bp tbe <!to\)cl1ant~) antJ feal of 
tis <!tom panton. ~). Littleton a1(n batb tte fame in lJi£l ([Uftptet Of Condirions, fo1. Litt/aoTl, &-<:'. 
88. placito 374 . .an cll'at£ fo~ life maDc up jn1JentUl'c, t 1)£ tCmail111Cr abCt) upon 
(£ttatn cOll-t1ittoll~)m:cnant fo~ Ufe put~ bs real co part of tl)£ lntemure) ano nies; 
lje in remainner euter~ ill' foice of ti)C remafutl£r~ be t~ bl.1unn to p£~fo~m tIJe (on~ 

~ 2 l)ltiOlt~ 

, 
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llition!:l in tlJc 3ll\llcntutc~) a~ wen as t~C itclHmt fo; lifc, anti pet ve nll\ler fealeD, 
59 E. 3.f0l.22. ann (0 is 59 E. 3· fo1.22. dJe unron i~)ullcanfc 1)c ta'ke~ bp-t'tc tu~tcing in ll1\licb t~e 

<Jt:obcnam 15 C(lmp~t(!in, anti tlJ£t£fo~c IJc tl;aU be bonn!) 131' t1)e <ltobc.nSllt. • 
4-, 1[;bc fourtl) 12oint, 1lr:ht ~rtioq of (f[:O\lenant 1£5 betc b~ottgl)t l,lp ttc \9usl1ann 

alone, \llitl)out l)i£l ~tfe; tul;ctl;cr tlJt9 be IDdlb~ouglJt,Ob- not f 3:t 11ia~urgen,tlJat 
ri)t!3 firtion iz \1Jcil b~ollQ;{)t bp ~usbantl alone; fo~ in an <!Ca{e~ tu~{'rc tl)C tlJing to 
ile rCCOi.1£rclI, is in ti)C VC'Ulcr of tlJC ~tlstf'tlli) to make a p~c(ellt llifpcUtton (betref, 
in fud) a <!rare be map b~tng tlJc Qirtion in b19 omn name, 1Uftl)oU;t bis ~ He ; upon 

,7 A Hlfar. pla- d)i£l rcafon is tbe ([a(c in 37 AHlfar. placito I 1. tbe ~ttsbaliiJ 1l1itl)out bis .ife ibaU 
cico It. [ue to tte li\in~ bp ~ctitiOll, brcau(e l)e map make lJifpotition of tbe tbing [UfO fOh 

l1llJicb be bao in rfQ;bt of bis mife; to tl)t~ purpofe i~ 2 H. 4. fo1. 7· 3g H.6, fo1'3. 
2 H. 4· fol. 7· & Eel 
38, Bec. 4- -.3.. 10 • 1 3. 

Coke Chief J ullice. ~ou mall rrI:oomtim£~ fee lLra(u Ill' 3ntu?ntutC, mane bp tbe 
ilifug, but bp lJh~ lLettrrs ~at£nts; tI)is is a ~ob£llant l)rre bp agreement, 38 E. 3. 
in tbe ilBrolt at InrQ;c bcfo~e temrmb~elJ, tbougb not fealen tte ~ount£tpart, ret a 
<lroilcnant • 

.¥l» to tbe Iatet ~oint, 111:iJc ~ttsbant1 alopc map meII 1)ab£ tbig .altion, o~ if 1)e 
,7 Affifar. fo will, be map jopn l)ts mmHfc tuitl) 1)im, 37 AHifar. tlJe l~u£jbantl alone map babe an 

EJer:tionl: firmre; tbc ~ttsbanl1batlJ a term in tiglJt Gf tiz ~tff, 1)c iz oulletl of it; 
1)£ t~tngs btl) .adion, anti recobrr£l tte fame again, anll 1)atb tis 3.Ul.l~rnfnt; tom 
ibaU lye be now poiTrffrtJ of (biz -: be itall babe it fbtu Cjuo. 

3:n tl)i~ 'P&incipal <ll:afc, 31 toln it to l1e a 11etp 1'trong ([afe, ttat tlJe artion of 
<!to\}cnant tere b~ouglJt bp t~ IPusbantJ alone i9 tuen b~ouglJt, tlJougb t1;£ iuttrell 
in (1)e teberficll was in bim ilntl bi~ ~ife,ann tbcre are £tp.~cf,g lI5rok~ in ebe poiut, 
tUlle be map ci(1)er jopn l)is~tfe 1;t1it1) tim, o~ b~ing tl)e £fction alone. 

Dodderidge Juil:ice . .itbi~·i's to be obfetuCil fo~ a rule, (5.) ltl)at 1111)id} tbe ~ur::: 
bann map lIifcbal'ge alone, anti of lllbic1) be map make bifpontion to lJt~ o\l1n ufe. 
jfo~ tte rccoberp of tbi~) b.e map m£ll lJa1l£ an action in bi~ emn name l.\ltt~ut 
l)ts ~if£. 

Coke agrrell 1)erein, :ttbat tbis i» a true anll a gml1 gtottntl. 
Haughton J ufiice. 'llJerc I)e i£' to babe tlJe ([ollcnanc of an ilffigllre of tbe ~£bcre: 

fion, anti thi£' mas nlfignell to bim fopntlp mitt bis mife, anll tbep are i1ffigll£e~ 
of tbe ®rtate) anll fo~ tbts eaufe t1)e mife ougl)t to be jOpnell1nitb bim in tbf~ 
ilrtion. 

Dodderidge. 1\)C map jopn bet 11litb l)im in tIJe .action if 1)e mill, o~ feber. ann 
tbc ,aaion, as it i~ tere b~ottg1)t bp bim alone, is well b~ougt)t, anti tbat alCo be~ 
enufe {Je onlp tete is to babe aU tbe p~ofit, anll tb€r£f1)~e tbi.s .aalon b~Ottgbt bp 
bim a{oue is men b&ougl)t. ' 

Coke agre£LJ mitb t)tm terrill, anti tbi~ to be fo~ a iltttle ol1£ctbell, tlJat tu1)cre t1)e 
i!3tt~lJanll is to iJalie tbe role p&ofit of tl)at w1)icb i.s to be reco\leretJ, ani) map bim~ 
{elf alone t11f(1)a,rge tbiS) tbcte fo~ ucoberp of t~is, tbe l!1u~bantl alone map babe 
lJi~ Qlction, aj3 1)erc in tbi.9 p~incipal <Irate be lJat~ tlone, anll t1)e l1rtiolt of <!tollcl1anC 
l)ere liP utm b~otlgbt, i~ tueU b~ouglJt. 3lf ))Earon anll jFcme tlo jopn itt a lLea[e of 
tIJ£ lLilllll of tbe m ifc, unlJ~ing rcnt, t1)£ ~U13balltJ noel) rdeaCe tl)e rcnt, anti lJtt~. 

29 E. 3. WIJctbet t1)t~ be gone, o~ not -: bp 29 E. 3· t1)e tetlt is 110t gone. 
1[;1)e lllI)ole <!tourt (e~ccpt Haughton) nit! boln it as a tlrong ([aCc)ttat tb~ .action 

nf ([obcnant b~OJIg1)t bp tbc llJusbatll1 alonc, tnitbout lJi~ Sifc, hlas tuell blougbt ; 
~ut becaufe Haughton of tbi~ dubitavit, tbcrcfo~e it retlell UpOlt a Curia advjfare 
vult. 

QlftcrhlarbS t1)i!S <!tauCe 1ria~ mObelJ again, anti it hla~ urgell fo~ tlJe Wefrnbant, 
tlJac there is no time IimitclJ \111)c11 tbc ~cafe iboullJ bcgin, being a Fefio Sandi Mi
c<lelis Arcbangelis, tnttlJout faping adtunc proximi fequen. 

~l)c <!toutt o\)cr~rttl£tJ tl)lS, being of no fo~cc; a)tll it being aneb~etJ to be Ill' 
fo&cc, tll)ere be cutten tbe nc~t nap. 

3t 
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3lt \t1,u; turn urgcb, tlJat tlJi£' 9rtion bp tlJe ~u~banb alone, 111itiJout tis ~ife, 
.W!l£i not men b~ouglJt, tlJi~ being upon tl)e ~tatute of3 2 H. 8. tue ,2UTignre of tl)c 32 H.8. 
J[ting tol)abe an .artion of <!to\)rzm1Ut~ anll tbep are botl) of tljem .2iiHgn~.s (If cte 
Cleftate; anti tlJerefo~£ to jopn in tl)e action. 

Coke Chief Jufiice. ]f one grf!nt~ tlJe ~ar1Jmip of a Warll unto a JF emt, it if{ 
abjUl)getJ, 29 E. 3. f. 4~S. in Simkil~;Simons <!Cafe, put in Spencers <!tare, 5 pars, f. J 8. 26 E. 3· f.,~r. 
tbat tlJe ll1USllilUtI fiJall l)f!be an attion of <!totJ2natlt. £lUll fo it ig aUo \ler1' clear, &c. 
tbilt if a llEonb be matle to ))Baron anll jfcme, tlJe l~usbanll alone fo~ tt)iz map l)atJe 
an ilctioll of Webc, anlJ £1)i9 notu innuce me to be ftronglp of tllis opinion, ti)C1t 
tbi~ £frtton of ~Obenant {Jere i9 well b~oug!)t bp tlJC 113usbantl alonc. 

Uaughtoll Jut1:ice. 3if tl)C <!tafe l)ab been, tbat an ,Qlttion bp ~tatute lLa1.tll)Bll him 
~[\)el1 unto tIJI? lt3usuanll anti Stfe, tl)I7P (lugt)t to j01'11 in tte .action, ann tete tl)fp 
,ne batb of tl;cm ,amgnre£i. . 

Coke. ilrUt£l tz fo~ a lltulc,11lI)ere tte "nsbanb alone map {Jate an .action, anl) tIJe 
tlamagc~ to be tCCOb€rtLl, te alone to ~abe t!)em, t~ere te alone map bU1)e an .aaion 
of ([:ol:l€nal1t, o~ IDebt on a ll!3ontr. 
~ut tn all perfenal matter~, to jopn l)ip mHf£.1nitl) {)im, pet tbe baron fotc mnp 

in fue!) <!tafe~ re!ea£e. ., 
Rmghton. 31n an artion of mmtall, in tlJC tenuit, be ip to jopn l)i.s Sife mitf) ~im ;

pet l)f t£CO'tl£t£' onI1' tlam(!~€£l. 
Coke & Dodderidge. 1lCiJh3 i~ in tlJ€ traItp, an1.l1ocum vafiatum ip tl)ere alfo to be 

r£co\)cr£t'I, ani) tberefo~e tIJep are to jopu. ' •. ,' , . 
jlBut ~ere tlJt,s <ICouenant ig at tlJe <!tommen }Law, anti an .QUfignm map l)a11£ br::: 

llefic of anp <ltontJitioll£l anll c:totJenattt~ at tlJC ([:ommon }law; anti tlJc llitterellce 
in t!)i~ wlU be betwreu a Ueafe fo~ pear£l aun fo~ life; in tte taft, t{Jc fame i.s bottl~ 
able, anti tbete p~illtc£l onlp are to gabe of tbiz al:itJantagl'. 

:m::ije wuole ([:outt ce~ceiilt Haughton) mete cleat of ~ptnion, 1l!:I)BC tIJc .action of d' .. ~. 
([:olleUant tere Was m£lI b}ougl)c bp tl)C ~uf3bantl alone, tuitbnm l)i~ ~ffe ; anti l~e g~:r~ti~r 
Co tl)e ~ule of (1)e ~o.utt ~ap) ~od judicium intretur pro querente. per cl!riam. ' 

. Witt Plaintiff againfl Bucl{ Defendant. 

-

I 31n a 1P-zolJibit{011 upon dye. ~tatitte of 2 E. 6. cap. i 3. tIle daufe touclJi~Q; tar~cil proilibitio~ 
anti ljead) grounll, of 1til;1c1), after 3mp~ob£ment, no 1ll:ptlJfs to ill' patti nurmg upon the Sr~o 

tiJe (pace of (£13£n pcars after tlJe 3lmp~otJem€nn foJ, tlJ.e l~~of)il1itton, it l11a,s fi)€1l:Jtl) tute of 2 E. 6. 
b.p Tmtman, tbat tlJts }LanD fo~ wbtcl) tl)e ~arfon· HbeUel.J fo~ ![pti)cs, was marfu 1 Ro,Rep·3H· 
anb fannp lLanll,anll CO\1erell mitt) fnlt~l1lat£r,fo ~i)at time nut of mint! no <1I3'~afs UiiJJ 
I1kn tl)erc k1161tin to grow, llO~ aup p~oftt at all mat'le of ti)is,until noW .of late time) 
I1p anti wit!) tue great calls, cl)fltges) ani) in1Jul1rp of dye 1lCemmt; tl)is ~rou\in IJfltl 
b~n latelp gaincll from tl;e ~ea,antl fram its oucrfiO\:l.1ing,lJp rc'pairing anD mnItill~ 
llCID llBauk9 anti ~ca~tuan£), finn ilp continual repairing of tbcm, anl) [0 l)c l)aLl no\.11 
r:nnllcttel1 t~e fame imo arable lLanll, wuetcbp l)e ~atl (;o~n, a\11) of tl)ts lla1Hl \l)e 
'ar.10n Iibd~ fo~ l!CptlJe~ in tbe ~pttituaI <!touct ; anb upon tbil.? mutter tuttI:) fi)r1lJ~ 
.eLI) a lEJ~olJibition p~apcn, ilcill~ to be bi[(1)ar~el1 from papmrnt of }Ypt1;l?1i fo& ti)ig 
groullll fo~ fell£l1 pFar9; tbis ~Hltute uetng tIJU~ maDe fo& tut £nc(jura~l?nl(fit of 
~enants to make imp~ol1emcnt~ of tt)cir liantJs. 

Coke Chief JuHice. jt lUas refoluci) in one Farringtons ([aff, tiPCll ti)i,S' $t(!~ 
wte of 2 E.6. m:;{)Rt ~rotJ grounl:J [$ not batten grounlll.l.litl)in tlJi~ ~tnturr, tHz· 
~a~ tlJcre atljutlgco in point, tbrtt if ·.one l;lO fteck anll grub up ~OOtl gH,mro, nllt'f 

aft~r 
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after (oubett£) tti£) into arable grounD, 1)£ 1)at1) b1' t1)iS) mclio~at£l.1 lJi~ }LanD, but 
fbi£; tuitb great (oft ann labour, pet be !ball pap 1ll:ptl)C£l fOl- tbt~ grounn \l~dentlp; 
fOl- t1)at ~eHti) ann barren groulltl,inten'OetJ to be 1lliti)in t1)e ~tatute,tbe fame oug1)C 
to be fuel) ~antJ llli)iclJ t~ fuapte natura fierilis, anti barren. 

Dodderidge JuHite • .a faIt £War!b, if tti£) lie feneetJ) ann fo mane goon ~eatlo1U) 
dearlp be fi)aU pap i!tpti)C9 of tbi£) plcfcml1' ; ~et btfo~e t1)i~ llla£) (o fcnrct! ano 
matJe fitm, no ,1tptl)es tuere to be llaiD of tbi~. 

Coke. ~be We of Dogs) (juxta Greenwich) t1)ep ate at great coll~ ann labour) 
anti (1)at continuaUp to keep ann upbaln tbi~) pet tbep are to pap 1ll:pt1)I?S fo~ tbi~ ; 
l;)ere it appeHr9 unto us, tbf£; to be berp gool) llan'O, but aU tbe (1)arge i$, in t1)e 
gaining ~ntl l1cfcnlJing of tbi9 from tlJe oberflo1llinQ; oft1)e ~ea (tbis lLann ilJaU be 
cut of tbe ~tfJtute, out of tl;Je eInufe oftlifcbarge fo~ (eben peat$) noc1tlitl)ftanning 
tl)i£) cl)arge tl)e 2Cenam lJatb bren at in gaining of tbi£) iLann from tbe ~ea) fo~ to 
1)abe tui~ to be tuitl)in tte ~tatute, anll tl)e daufe of Difcbarge) dJiS iLanll ou~~t tD 
iJe fuapte nat4ra barren) 1l1l)tci) bere it is not, but bp acciDent) bp tIJe Obufiobling of 
tbe ~ea tbcreoll. 

Haughton J uitice. :ilCl)i!J iLantl) if tbc {alt~1l1ater came not upon it, tlJOugb it be 
tan'Op,tuDultJ ~et tatle bOlU gooD graf~ lllitl)out aup labout) fo~ tl)i!J i~ \JetI' gmtl 1Lanl1 
.of it felf. 

Coke. 3!f a man£) h.antl be obetf[o1.tJn fo~ tWo, tl)~re) o~ fout peat~) Duting tbi~ 
time tbe lParfon can 1)ab& nil ~pti)e9 l)ere; but if lJe afterWarD~ regain ttis til) 
~anl) from tbe obertlotatng, tuaugb tl)i£! be at bi~ great cbarge anti labour, anD tlJi~ 
aft€ttuarD9 ~Vp Ui£) lnDuilrp bl?ar~ <!Olafs 0& <!to~n) be fi)aU pap l!CptlJl?~ of tlJt~,fo~ 
tljl£! barrennef£l) as bere in ti)ts <!tare)i~ not (o of it feU, but bp acdDcnt. 

~lJe tubole <!to"r~ agrrell in tbiS, m:l)at bp tlJi£l ~tatute barren groun'O is fucb 
gllounD a~ 1llill not beat <!tolU of it felf) lllitl)out berp great (pit in tte e]:ttao~'Oinarl' 
manutin~ of it. 

~uF: if tbe fame win bear <!toln lllitl)llut anl' great labour anll manuring (but 
,mIp llliti) ebarge in regaining of it from being obertloWn) lJe fiJall pap 1[;ptbes fo) 
tlJig p~cfemlp, fo~ t1)e fame ougl)t to be [uapte natura barren, 0" d(~ tIJ£ fame i1)all 
not be tuttl)in tbis ~tatUte, ann tl)e clauCe of llifcbarge: jFo~ if one ti~ gain l1ano 
from tbe ~ea) tubiclJ afterWarDs bears gOOD <!to~n, of tbig be !ball pap 1Jtptl)es. 

1tbe \Ubole <!tOUtt alfo a~ree\) in ti)i£l,!I!bat if one ti~ gain iLantJ from tlJe ~ea,anTJ 
tlJat bp l)t~ great eoft) anD be aftcrtuarnS5 turn.s tbi.s to arable lLantl) foJ. tlJt.s be 
ftJaH cleatIp pap ![:ptlJc~) not\l.1itl)ftalllltng l)i~ coil) anll nottuftbftanbing (bat timE 
(Jut of millll no grab, ball bren tiJere grotuing; p~t becaufe tbe fame i~ 110t barrcn 
lLann of it felf, but onlp bp acci'Oent, (5.) bp reafon of tbe fantl anb raIt~\llat£r tlow::: 
tllg ober it, tl)erefole fo (Don a~ tbi.s ftJaU be regainetl anll (oWen lllitt) 4I:oln,~ptlJc£i 
fi)aU tten p1.demlp be paitl fo~ tlJt9 l1anD, fo~ tbt~ 1Lanll beat£) gootl <!to~n, bcillQ; te~ 
gainel:J, ann tbat hlitl)out anp marling,ol- anp great coft in manuring of tl)e fame~ 
11l1;tc9 p&obC1) cbillcmlp tbat tbi~ i.9 not barren grounD lllitl)tn tIJe (cope, intention 
ann meaning of tbe fain ~tatute, bp lllbiel) tbe (arne ougbt .to be fuapte natuIl bar~ 
Ull,1» not wittin tbe ~tatute. 

ilnll in aU t1)i11 tbe <!tonrt agretn deadp, anti tIJerefo~e tbe <!tafe appeatinlJ to b, 
tl)us, tiJat tti£) i~ no fuel) barren grounD 1tlitl)in tl)e ~tatute) a~ ouglJt to be tlf(~ 
(bargeD from papment of 1Jtptbe~) but 1lCptbes ougl)t to be paill fo~ tbe (arne, ant 
tbat tbe ~ar(on batl Jult taufc to rue tbcre fOl bi~ 1lCptbe~: ann (0 a p;obibition lJe~ 
ntell bp tbe <ltourt. 

Sit 
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Sir Harhert Crofts Plaintiff againfi Brow1i 
Defendant. 

, •• •• - <j .. I Jf2 an Xlaiou upon tlJe <ltaCe b~Qugbt fo~ fcanbalous b10~bS, fpoken up tbe Wcfen~ Amon op(j~_ 
Dant of tbe ~lftintfff; upon Non cu]p. pleUb£lJ, a w'crni£t lli119 fllunll fo~ tl)£ the Jafc for. 

F'lninttff: 3!t \Ua9 mobeD fo~ tl)e IDefenlJatlt in atteft of :5ullgmtnt, (1)at t1)e h10~1l~ wor s. 
{pekcll ltlere not artiona hIe. ',,' 
~be 11l0~tJ9 btlilng tbefe, ~it Harbert Crdts krepetij mEn to roll me, (t1)e trutb 

appeatetJ to ile) ti]l1t ttJc EDdenllarit Was robben, ann tbat·IJp tlUo of ~tc Harber~ 
Crofts men,) ann upon tbts be,fpake t1)e 1tlo~tJ9 (but botl) not flIp, tbat l)e Din krep' 
t-i)Cln to no fo.) .a <!rare mas citeD, ltl1)ert ~ft John Harper hlas ~laintiff l1gainlt 
~tt Francis Beaumont, in nn ~htion upon tl)£ ~a'fe fo{. 11l0~bS', \Ubtcb tufte, ~bat 
~it Francis Beaumont fi)ouln come tD tbe ~oufe of ~tr John Harper, anll tbat be anti 
~i~ ~etbant~ ll)oultt go abi'Jut to ktll bim, ann t~at l)e bib maintain t~em; but nill 
not fap, ibat ~f Din Co, to the fame intent, nn~ t~at .. allp tbtng tna~ none: tItlpon 
motion in ilrq;l1 of :tungmc1tt) it tuas anjullgel1; tbat t~tfe blO~b~ tutre not a(ttcn~ • 
able. .. ~ 

lt ltla~ ttr~e1:J bp Covmt,y, ~~lt t~efe ltlo1OS ate actionable, ·an]) to t~iS pnrpofe " 
lliUer~ ~are~ rtm£ttlb~eD ltllJtcl) ate put, Coke 4 pars, fol. i6. b. in .l:Eton 1l1llJ. Allens Coke 4 p:,,~) 
Cltafz, a~ tbe lLaD)? Cockeins (!tare, being mp lLabp Cockein offereD to gill~ POffOll to Sec. 
tine, to kin tbe ~uiltJ in 1)er llJ3obp; anll tlJe <[aft of Tibbots tbere remtmb~etJ. 

11J;1)e 4Coim agreeD tbh> to be fo, fo? t1)ete an act l11a~ bone. . 
Coke Chief Jufiice. _e milt 110t gtll£ mo~e fabout unto .artion~ qpon tbe (['afe 

tg~ 1»o~nl3) tllau of lleccrrttp me GU~lJt to 110, 11llJere tbe 11l0~])S ate 110t apparentlp 
trautJalous.1, tbert Xlltion£; being llQ1tI tm frequent, but t\)cp ltlere 110t fo in [Ulmer 
ltme~, fo? from I E. 3. UntO 5 E. 3. (1)ete are \lot tlJ~ee .actioll~ upon tbe <!Cafe fot 
!canl)aIOUflWO;tD$. 

~ere in t!)i~ ~afe tbc 1uo~lJ~ are 1lerp barrIl' lailJ, (S.) ~e k~P9 men to rob mei 
Infidi-aror viarum. ' 
_ 1n ancient time, bp tl)e, lLa\l.l) 'voluntas reputabatur pro facro,' 5 E. 3. 011e lap iti 
blatt to kin anotbu, anD lIpl1il refinance burts lJfm, but 1l0tlJ not htn biiu ; tbf1t 
1l1a£t jFe!onp up ete (Jtommoll ILam, anD OUll£ll of uis<n:iergp ; tl)ere it was once tt. 
jfeionp, but nnID tl;e lLa\» i~ otbtrtnife, a fact is reqitffite to be bene; an I.1l.1Crt alt 
,ualtes jfdon1? at tlJt <[ommon J1atn: .ann ttf~ hllJicl) t~ lfCuafon at tti~ tlap,bJit~~ 
an ollett act is jfeIonp at tbe <Ir:ommon 11altl. . ' , ' 

116ut {Jere in tl)is p~tndpal (L,re tbnt? is no tnt 60ne,rio ibap*tapiu~, 110 obert art ~ 
bere it i~ to be illtentJen, bis kreptng of tbem to be lawful, (to rob me) tbis l$ but' 
an intcnt) no art 11lbiclJ is not §Felonp at tlJt~ bap,anll tlJerefo~e 110t artionabIe: .ann
an intentbJitl)out all act is not punffiJable up tlJt haw, as it i55 tefolben in ]£(011' 

an.tI AlIens ~afe btfo~ rememb~etJ., . ' ... 
3\f onl Caitb of allotbcf, ~ou talle 1'l1uttIJCreb J. S. ibM t~ 11m hbing, tljefe 1Uo&tl~ 

tiot actionable, pet tljefe ate bet~ ,ball lUOr09. .,," . 
, ilnn fa it b3a~ uftlibelJ, Hil1ar. 39 EJiI. in tlJ~ C. B~,br(1.Uren Snag nub Gee, in an Hili. 3'1 EliZA 

gaion upon ti)e' ~aft fo~ l:lJo~!I~) bctn~, m:l)ou 1)aft hiHen m~ ~ife,mro it appran:ti Co B. &[0 

ttat bi£l _ife tua:~ tben ltbfng, al1b aOjttllgeb not artionable, Coke 4 pars [01.16. a. 
Haughton Juftice .. 3f ti)C hl6~tJ.s mere) (ucb a (l11~ tl,ll.1 lJire ~ man, to r~b ':-£" tlJcfe 

blo~1)s \l.loltln ile at11ol1able; but 8£1 t1)e lXlO~tl~ art' li1fO to ve n\ tbl~ PHllnpalip> 1 
boubt b3teti)cr tI)tp be actionablt; 

" 
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Coke. 31n tbe <!ra(c lilft put, tbere it hi berp plain tbat tbe 1llo~l1S ate attiollabIe, 

f()~ tbere an art 1lla.G llone bp \)itlJ, lJUt not [0 bere iit tl)i!3 c[afc. ' 
Curia. lltbe rea[on, De fcandalis magnatum i~ upon anotbet ~tounlJ, fc~ tbat Ill? 

traIon of tbe hlO)~.G lpolten, tbep b~ing rbern !Jerebp in odium. , I 

lltlJe 1111)ole <[ourt 1llag of ~pfnion agatnft ti)e 10laintiff, tlJat tbEfe 1ll0~1l~ are 
not actionablE) anll [0 bp .tl)£ lI\u1e of tbe c[ourt, 3ullgUtent 1lla~ arrdYetJ • 

• 
Allen Plaintiff againfl: Wedgewood Defendant. 

I 

J Ro.R.ep'~"3' I~ an .action of c[obl?nant, fo~ not Pfrfo~ming ofcettain klrdc1~ agrttll bct1tJrell 
·1 Ro.Abr·421. tbern atco~lIing to ete <!tobenant; (lne .article being, t!Jat tbe EDefenllant llin 
4 2 4. ~oucnant to make 'n JLeare to tbe ~laintiff, o~ to lJis ililtgn~, fo) tlJ)re libe.G, a£) be 
Brldg.Rep.39· llJoulo name:. ~e nomillatcn bim[eif anll tmo otlJer~; tb£. Wdcnllant refutell to 

maRC tlJ£ }.L£are, tubcrcupon tbe .artion b~ou~1)t • 
. George Croke fo~ tte Wefcnllant lJemUrtcll in lLabl u~on tlJe )arpHcatton, be~ 
~au[e tbat no [uffiCKm D~cacb 1lla~ at'fignelJ bp t11e ~laintiff: lltte JLca[e to be 
malJe to ijim fo~ tlnre libe£!, l11tict be ilJoulll nominate) fo tbat bc 1)tmfdf ougbtto 

.. b£ (111£ of tte lLe1Tre£), anll to babe tbe [ole iuttrell. .' 
, Coke Chief Jufiice. 1ll:0 lJim (I~ to bl.5 .afffgn~ tbe lLcn[e to be malle) tbere to be 

fueb a£) IJe t1)oulll name; tbe point ljere- i~, 1ml betlJtt ~e 1)atlJ bere an deaion to 
make dJC lleafe to bim) Ol- to bis .afffgn~ -: it 1)all been otl)er1tlife deadp, if it bab 
bCCl1 to be mane to bim aUll to bf.s xllIign9, but 1)ete be batb an tlCl1ion to }Jim 
£ibcn, to \nlJom be mill make tbi.5 hca[c, as; if pou ate to make a lLeafe to me, o~ 
tl.nee mbict) 31 t1)aU namc. . 

lltlJep being in "Doubt, 1llbetber tlJere 1lln~ a 1Leafe tlJeu in dre, 0) not; t1)£t£fo~e 
fo~ t1)is tbere bJa11 an .article) tbat if tbere ll1a£l a lLea[e in eife, t1)en at t!Je tnll of 
tbi~, be tua£) to make tl)e JUafe to l)im, o~ to 11i£) ilffign~ fo} tlJ~ee libc£I; ann if 
no lieaCc ll1as tben in dfe,tl)cn bp anotl)et .articlc be 1lla£l to maIte tbi~ lLea[e at ti)e 
time p~cfj':Ci). . . 

3It .ll:Hl£l urgelJ) tbat tlJi~ lLca[e oug1)t to babe been malle to Edw. Allen, anll 
fud) tb~ee HUes as IJC fiJottln nominate, fo~ tbat ex pra-cedentibus & confequentibus, 
a Ween ougijt to be tonftmeD; ann to ebis purpore is I 4 E~ 3: Fitz. tit. ~ebtJ p]a
dto 13£' 3.( one bc bcunll to grallt a litem, be ougl)t to grant tbl.5 befo)£ Mlchaelmas 
Dar· • , 
. 3J a'lUan be !leuni) to make a ll.eafe befo~e tl)e jreall oftlJe Annunciation, to Iud) 
a Dnc as tbc £lDbHgce fiJaU name, be cugbt to namebefo~e our Lady-day; ilIrDbe 
iSlO nominate tiner pcr£ol1~,be ouglJt to l10minate t1)em) anll to rap, tbat tlJep 
were upon"tl)e lLann reaDp tD r£ceil.le tbe lI.eafe, being a ll..eate fo? tb~ee litJe~) a~ ie 
l1Ja£) urgeD. . 

!t l11a~ aIfo Utgeb) tbat lJe 1lla~ to makt fuel) a ira[c, a~ bp c[ouneil1lla~ to be 
~lIui[elJ, tti£) ougl)t to De bp (be <!touncil of bim 1llbo bla~ to babe tlJe JLeafe; tl)ill 
t1.4lpeat~ not to be lJone, no~ anp ~oOll nomination malle, anll fo tbe l\\eplication not 
goon. ." • 

3lt 1lla~ urgcn fo~ tlJe 10laitltiff,tbat bere lJe llill nominate lJimfdf anb tmo Dttent, 
fo~ tbe ll.ea[e to be mane to tlJem; tbe WefClli)ant refu[ell to make t.bis JLeafe) anl) 
fo~ tlJt~ b~('acb tbe Slction b~(luglJt. 
" .as to tte <re);(eption.G laksn to tbe lltcplicatioll, (S.) I. El)at tte rtqutll i~ n{)t 
~atn to b~ in time: ltbia t~ malle ptl\"futn~ tbe .atticlf£l of il1!tfCmCl1t, anti to mane 
tn Due nme. 

• 
. ~('rollir 

• 
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~£contJ (!J;~ceptioll, £bat tbc g1Tignre~ ougbt to be upon. tbe lLanti to ta~e,tb~ 

l1eafe ; tuts .(1) not to be fo) tbe tequ,ell i~ to be 11lbere tlJe IDefentJ8m IS) no plart~ 
no~ time being appoint£l1; anll fo it 11la~ beu, be b~ougl)t tbe QUTign,res lllitb b~m 
tnben 1)e malle tbe rcqueft, be (luglJt tben p~M£lltlp to 1)abe mane tile ~€a(c) tis art 
being tiJe n£~t, 1)e oug1)t to 1)~be gone to tUf lLi\nn) anti if t~ep came not t.1l take 
tIJe l1eafe of 1)im) t1)en 1)e tall bren e~cufetJ; but if be go£~ 110t t,o tbe lLantJ) tlJf~ 
il)aU be a b~cacl). . 
, lieD t1)i~ purpofe i£) 22 E. 4,\ fo1. 43. a ma,n i~ ~ountJ tbat a ~tranger (ball £tt~ 
froll t1)e ®bligre bdo~e fuel) a nap, be fbe11l~ ~bat tbe,~tranger 11las ~pon (tbe }lan~ 
tesnp to make tl)e jFeoifment) ann tbe ®bUgre came. ,no,Uo .take It?. (0 tbat be 
lilbicb 11las ttl make tbe jFcotTment at lJi~ peril; oug1)t t.o attfnn t~er£" t9, make i; 
becaufe 1)e is to make tbe ®ftate; fo 1)ere t1)t IDefentJant UpOll tequtft matle unto 
tim, ougUt to go to 1lJe lLarin, to be tbere reanp t8 make (1)is lLeafe. ,;: , 

Coke Lhief JuHice. ltbe time of t1)e en~rp..ann tl)e 11lo~tJs berc are mate~iaI : 3lf 
no lleafe in poft£fiion, t1)en to cnter bp tI)e grticIe~ at tbe jfealt of. tbe Annuncia-
tion of out Lady, bl1)tcl) fl)ouIn be Anno 1612. .," , _" ' 
~bis i1) tl)e !0oint. 1lCbe \1tobenant is to mlkc to pou)o~ to pour 9fftgns a lLeare) 

&c. ann to entcr at cut Lady-day nc,;t ~n{uin~hann tbi~ is to be bOlle UpOll tequeft , 
it i~ to be to pou, o~ to (uc1) as; 1'9~ !ball name, ann monp to bepafn fo~ rent, an1:l 
20 1. to be pain at tlJe (JJ;ntrp fo~ a jFine, (J~ ln~come; tbi~ is; to bc, llone bp (1)~ 
}J.effre to tbe ll..dro~,alln ~bt.s.i.s a9 mu(1) a~ (1)at ebe heafe fi)cul~ be mane befo~e t1)il? 
,1Fea\!, ann t1)at pou fl)ouln nam~ tlJ~ perfon.s to take b~ro~£ ~b(s time J; but bere 
pou let tbe· Lady-day paf.s, an1;l t11l0 montb.s aftet pou nO,t}linate ebe petfon~, ann re~ 
queft tbe !!DefenDant to m\lke, tbe l/.,eafe) ebe tubicl) be r£(ufetJ, l1.1l)uulpon· (1)i~ 
~dion is b~ougbt. , . , 
, 'l!)er¢ tbe taIa,imiff mba ougbt to 1)a11e ebe lieafc, bad) not bone mcn; if ebe 
otlJer ffJouln make a h.cafe after tbe tim.e paft) tt,ts 11louin ,be p~~jUl1i,cial tolJtm) fDa: 
lJ£ ou~lJt to babe 20 1. ~ibcn unto tim at our Lady-day, bdn~ tl)e time p~efi~etJ fo) 
lJi.s <ltnttl'. , " . , , ' 

its toucl)ing Cromwel anti Al)drofe.<lrafe) 31 be8rtJ tgat argtietJ in tbeJ~. B. being 
t~en a ~tpcJter tl}ere. .'. "., . ' ), : , r 1-;., 
'. 3!f one be 1I0ttnn tD grant us' ~notber ~nabbo1Ufcn~ be bad) t&mt to 1l0~ it Quti.ng 
bt~ life, if tbe otlJ£t DO not l)aft4n 'i~ l,lprt:~queft,; but if it faU botn) tbenl)e ou,gb~ 
to grant it p~er~ntlp)fo~ it is, UDlY a fruit fdUm, anti if it fi)otdn be otberlPtfe, it 
!pauln be p~tJutJfcial to t~~ otbet par~p. ~ , " ,! ' , . ' :"., 

G ,gnn fo if Qne be bounll tp'grtl}lt tl Jaent toano~ber) lye Qu~l)t to no tbi~,JlefD,e 
~1)e' lttel1t~lJap come. .,' ~ ::,' ' i ',., . . • , 

,In tbis pjincipal <[are bet£, pcu a~e qlllfiuelJ to nomiui\te bcfo~£ t~e j}eaft of . 
our Lady-day. " ,,'., " , 'j 'I 

~S to t1)t tJtlJ~t ,o.tnt) (S.) cue ILeafe t~ ~c matJe to bim1 o~ to, bi.s amgn's, o~ tt1 
)laP, t,o on~) Q) toJlig .a1ttgn~, . .ic .. :' " ,'., I:. , ,l . , 

lIeb£ h.a1U,1.n\I( l1eber bq~~JD~:~,u-"~~ii~ itll~a1U) 1Ube,~ ~be,re is au .£\mgn~ 
i~ fait. a man:llprb ¢obenant to; makcla JLc~fH~" 'Pou) o} to, fuel) as ppu fi)aU name) 
pcu nomina.t~J"clJ,to go JQtbeJJranll), ,un; jlf~~tW1t~5 in, ttmtl ;Gonbenient, to: ma,ke, 
tbe ,ILeafe:, ~f ,oile lUll1) <lCQ~~n~~rto ,"a.~e;'l :Jf.,~~ffmenG Dn tire. t.o anotbfr,tbt£( 
ts, to be tlOl,e U1H!:1l .. nl)ti,ce ;b.~.r~,: l~te heare is t~ ,b~ .ma~e upo,~,tbenominatton of 
~IJe partie9to t~~, llilJeu a, titl11l, '11 F£~ bO\ntl f~} t~e ,~littJ"~9: in t~is, ~afe; tb~ 
nomiriatton:oqgbc ,to be bef&6t, tb~~ t~tl)£) all~, tue }L£a~~ to;~e;,m~:Qqtl(o ~£fo~e tb~ 
tt'me. , "'.' .• " ;, . . ••. , ....... "J i.'.f . ' ,,' !~l L,I~ . 

~s to tbe mI)£t ~oint~mOll£:') tbel' come toO Iatf) tlJi~ matter being berp llron~ 
agatnft tl)e ~laintitT. ," " 

Croke Juitice. 1lCl)i~ if; a betp ftrong ([aft againfr tte 12laintiff ) wben is tbt~ 
20 1. ln~come to be paitl -: at out Lady-day, llilJ£n t1)£ <emrp i~ to be bp bettUc of 
t~~]t.£aft, tbi~ iJ.tafc t~ to be mallC 11£fo~£Jo tbat tue JEllainttff~ nqucll to babe tut 
"- ' , z lteafe-
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JLea[t ma'Ot after t~e tlmepall, tbi~ rrquell comes ton late. as to tl)e otber matter 
(S.) :tIl:be Jlea£e to be maM to {Jim o~ to ~i~ affignre~) tbe lleafe is to be mall; 
bl' (:o\),enant. ~e map name all at t1)e firft t~at are to taite, fo~ ttat fruilra fit per 
plura quod fieri poten per pauciora, ti)e intention berebla9) tbat Edward Allen 1lla~ 
to take o~ig(nanp ; . bete d)e requdt to babe tbe }1eafe mane ,om£~ too late; anll fo 
no bwadJ of tbe <iobenant·bp tbe IDefenttant. 

Dodderidge Jultice. .at ti)!:: firft it 1lla~ i"nUferent to btm) bJl)et1)er t1)e Ji.eafe bJal¥ 
malle bp bim fo~ t1)e life of tb~re, o~ to fuelj tlJ~re a~ 1)£ QJoulb name ~ it mig!)t be 
to bimfeU) attn to tbJo otl)er9, 06- to tlJ~re otl)£r~, bJ{)icb be tI;oulll name. 

ag to the Inber matter, lye 811rren in opinion) fo~ li)at if be !liouln mAke tbe 
lLeafe after d)e time pail,i)e lboulb bp tlji~ lofe bi.s 201. abfolutdp: ~o entrp bring' 
at our Lady-day, if dye ILeafe bat! bkn 'malle after1t1artl~, be couIn IJp no mran.s 
babe bi.s 20 1. anll tberefo~e be 1l1a£! n'ot bount! tben upon tbi.s rrquefr after tbe 
time to make tIJe }leafe; tbe ~Iait1tiff ou~l)t to I)abe ban tIJe ll.ra(e tJ~allin in time, 
anti to babe tenlJeret> tIJe fame lInto bim, lllIJiclJ bJas not 110ne in tlJi~ ~afe; anti tlJ£ 
refufl'll bere bp tI)e !>rfenlJant to make tbi.s iLeafr upon tbr @Iaintiff.s requeft, aft!?t 
Ebe tittlt, i~ no b~ea'Cb of ~Oll£l1al1t, dfit! fo d)e 10laibtiff bat! no caufr of gaion. 

Coke. llCbe lLeflfe tua.s to be malle, ar; it tlJouIn be allbifet! bp tbe ([ounet! of
not i.1e\)f.£~n, but to be as dfertual a.s mf~l)t be allbtreb bp cltounctl) anll tlJi.s to be to 
Edward <AJIenann lJi.s amgn£l; b.e blag to rnter"at our Lady-day, ann tben to pap 
tlJe 20 1. 'tbe bap pall') no requdt malic fo~ tIJe }leafr till after) tbe EDefenllam tl)£1i 
not bO'mitl ;bp l)ig ~o\)enant to maite it, fo~ tl)en 1)e ban no remel1p fo~ lJi.s 20 I. ant! 
fo tbi£! r£fufal tomiti~ upon a requeft, after tlJe time paft, i~ no b~eaclJof ~ollenant) 
anb fo tbe ~laintiff 1)an no raufe of .action) Judicis officium dl ut res, ita tempora 
rerum, &c. . . 

£r;l)e .hll)ole ~ourt inclinen to be of .®pinion againtl tIJe l?laintiff! .ann fo fo~ 
t'bi.s time 'it teftet! upon a Curia advifare vult. ~ .~ 

.afttrtuarl1,6 tl)i.s <tafe 1t1a.s mOb€bagain. 
Coke. 1[:~e ~Iaintiff lJere anetJ~eS3, tl)at tIJe t!Dsftnllant l)att not matle tl)e lLtafe 

in June, atco~lJin~ to 1)i.s teq:uell; if 'no goot! b~eaelf .. atTignfb, no caufe of illction, 
11.11)en 1)e tlJaU enter to pap tbe 201. cIJat i~) 11.1ben lJe i£1 to eltter bp tbeir mutual 
ag~e£ntent; anll if tbe @IaintifftutU not (orne, -anlJ requel1 btm in lIue time to 
makt, tIlt 1Ua[e acco)lJfng to tbdr a~r~ment, Its map 11.1ell 'lP~g\lttJe bimfdf of 
anotbet Ethane; tbe plaintiff DU'g1)t to babe cetne upon tbe }lanD, anll tbere to 
l)abe been reallp to recei\)~ tlJi.s ll.eafe) ann fo tOBRte~; ann bere- tbt Wefenl1ant is 
nof bonnlJ to make tbe Jt!eafe bp bi~ <l!:cllenartt, until cbe @Iaintitf 110 nominate to 
1tlbom tue fame tI;oUlb be mane) anb tlJi£! nomination anti iLeafe acct!)bingfp m~lle) 
cu~bt to be befo~e our Lady.day,being tue time certain p)eft~ei.1 fo~ tbe lloin~ of tt. 

Haughton. i1l:bh, iLeafe ougbt to be fo~ tb)k libe~,anb to be mane at out: Lady-dar·~ 
anti if tbe lelnintiif ti~ futrearetl)i~' time) anll tlemanl1.s of tbe ~efenbant after tbi~ 
~caft to maite tlJi~ iLeafe ; l)e i~ not hount! bp lJi~ ~ollenant to nO'it)anll bi~ refufal 
tben to mane is no b)eacb of ~Obettalit, to gibe' t1)e 18laintilT eaufe of attion. 

!lClje ~ourt tl)en (aib unto Bridgman, \tlbo 1lla~ fo~ tbe lSlaintttI) tbst tbe ~lainj 
tiff migbt bifconthlUe tlJi~ ~t.1ion) ant! tbat tbi~'b1oulb be lJis beft bJap. 

The Judgment Curia. Se will be tlf tbi~ matter better anbi£ttJ, anll 'ilp tbe UuIe of tbe €ourt, 
of t,he Court tbe matter toreft a~ tti~) anll allbifelJ tl)e ,Iaitttilf anll DefentJant to make an enn 
~~a:n~ff.the bet11.1ren tbemfclbe!3 befo~e tbt nc,:t m::erm, tbt (;ourt being all deat of £Opinion 

a Dtl • a~atnll tbe plaintil;'anll in lItfault of au (n\1, tbe ~ule of tbe ~ourt to be, Qtod 
querens nil capiat per billam. 

The 
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The KIN G againft Taverner. 

R ichard Taverner mas inniaell, atraf~itetJ, anl1llo1U trtcn at t~e ~aj; bp a 3urt1 I Ro.Rep.,50. 
nf Middle(ex, fo)' tl)e ktUin~ ann murncriil\! nf one John Bird 3. Marrij, 6 Jac. 

Angli:e & Scot ire 42, !;be <lenllictment bla~ taken at Hartford .atIi,?c9',befol£ Waml1ey 
ann Croke 3luftice~ of arrt2e ann<!B'naI1lJdiberp, fo~ ttc kmin~ of ~i~ in Theobals 
Park, Thomas Mufgrave betn~ p~erent, antJ bi~ ~&tonll) but fieo, anll ftan'O~ ~ut~ 
·Iablen. Taverner aUo l:Ua~ ~utlablell, but rcttltltclJ, ann l}:mS) taken, ann Termin. 
Hillar. 13. b~ougbt a .. dc of ®rro~, anll teber(en tbe tI1ltlarp, brc8u(e tbcre llIC(e, 
but 14 llap.9 bet1tll~n tbe tblo <!l:ountp llap~, a1}ll pleanell to tlJe 3lnbtrtmeuc, aitn nom 
be bla.9 ttielJ at tbe War fo~ bi.9 Ufe; nne Hughes bJa.a ~eeonll unto Bird, l11bo lUa.a 
aICo killen; a 115~otber of Bird bin p~o[eeute tlJi.9 buftncf.a: ann ti)cre being a gmti 
ann fuffident lurp huoln, be p~otlucen bi.9 sttnetTe.a to PlO\)e a'fo~mer £lnuarrd; 
ann a falling out betbJ~n tbem; upon blbleb, anti upon a mutual <lI:baUcnge tbe 
one to tbe otbet, tbep fopnetl in angle ~ombRte, in tbe blbiebBird was ktllelJ ; anti 
tbt~ tbep tl)ebletl, to Plobe a continuing maUer, to make tbi~ jrart to be mitrti)£r. 

31t blaB futtber fbebletl) tbat tlJe eaufe of nifference betbl~ll tbem) ann of ttt fub:, 
cequ'ettt <lI:baIlenge lllR£' nrJl bp Bird, b3bo rent tbe <!l:lJaUen~e unto T avenier, lnbo 
lIil.1 accept of it upon betp fOlcible p~obocatioll~) anll tben rent bim a lI.£tt£'r,appoint~ 
ing tyerCin tye time bll)en,anlJ tbe place blbere tbcp1l1£tc to mret,attn tbe ~eapoii 
to be angle ~mo~n) ann blftbaU (tnt bim a patetn tl)ereof, ann to l)abe a ~cconl.1 ; 
acco~ntn\!l1.' tiJCP tuet on Sunday in tbe ,afternmn) anll tbere tlin figbt ; tbe greatet'f 
part of t\Je _itnelT£~ p~otlucen) llitl fi)ebl Unto tbe lurp tbat all tbe p&obocatioli 
lUa~ on tbe part of Bird) blbo rent t~e <lI:baUenge, anti tbat Taverner mouln babe ball 
a llteconct!ement matle bet1l1ltn t\Jem) bcin~ bctl> un\lliUing to figlJt upori fucb a 
itigbt, o~ ratber no eaure at aU) being onlp fo~ lJt~ refu·£al to pap mont' tmto Bird, 
blbtcb bla~ ollling bp bim to btm) be b£tng tben minus [ufficiens to pap tbi~, but 
p~omtreb to pap lJinl aft~tblatn~[o [oon R£ ~e cottll.1lllbat blag riue to tim; tbt~ 
ltJouItI not [atlsfte Bird, bUt be wouln be rellenQ;£tI ott lJim bp ftllgi£ <lI:ombate~ 

iICbe 3iulJges perceibing tue ¢trcumftam£5, tlJe \ntictJ if tl)£p ouIp 1tl£f£ to ue 
confitJercn ltJitbout tlJe lLa1l1, 1ll0utn make tbe matter muclJ fabourablt on tbe part of 
Taverner) tberrfo~~ in tbi~ <lI:nfe tlJ~!, tJtreaen tbe ~urp a~; til tbe mattd in }J.allJ~ 
touclJtn~ tlJl? £WurtlJer. , 

Coke Chief J ufl:ice. 31t ig well faill bp one,Infcdix pugna, ubi plus phicu]um vicrbri 
quam vi8co, (5.) 01.o(s of bi.9 ([)mtl~, of bl~ llano, ofl)l$ lL ife, anll tlJe fcoparDp of 
~onI, 1UttlJout true lItepemartce.) m:tJl£i'1l fap fo~lLal.1l, ttat if one onlp lIO gibe tbe 
cnuff anD p~ollocation) anD [enD$ tlJe <ltIJaUenge, an~ tiJe otber accepts of it, anti 
upon tbi.9 tbep enter 'ltombate, anll lje \nbteb (entls tt)e <lI:baUenge i.9 kUlen, tbi~ iii 
dearlp ~urtber in tije otber; fo~ it i.9 not mat£tial in t~e lLa\ll1UlJo brgillZ rbe 
~uarrcI) (fo a£' tbert 1lJa~ a fo~mtt €l1uarrelJ ann tbe maltee aill CI.llltinuin~ until 
tbe lall aroak ~i\1en; fo~ tlJe lItfferenee l11tn be tbi~, if tbep are once rccoilCtlen fo~ 
t~e rira matter, anD after1UatlJs tbep bappen to faU out again [unbcntp, aftlll:JO figbr)' 
anti tue one km~ dJe otbtr, tM£) is but a '~an:lfiau~bt£r~ 

Cwke JuHice a~te£tI 1llttlJ tim l)ft£in, {lnll 110 palItatill!! of tlJe matttr, at tbe 
plate bp tt)cm appotntcn to fi\!l)c, bJtu make anp Difference lj~ altcration of ttt 
<ltafc. 

Dodderidge J uitice. 1/Cl)e pIace tua.9 lJere appointctJ up Taverner ttmf£lf) be 
lltl.1 ftgl)t UpOll dJe Sunday, l)abing bcatl1 a ~rrmon in tbe mO~l1tng, ann rlJc ~en 
\tap) NOlloccides, fo tlJac it if' a!to~etl.Jet fo~bttlD£n bp ®otJ, u('caufe tbat juxta' 

.. ~ Z i llnagmem 
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imaginem Dei, faCtus dl: homo, jf20 lalUful caufe can tl)ere be fo]' one to figbt itt 
fin~le <!Combate, but onlp in Defence of ti~ C!tcuntrp o~ ~tate: 'e. agrrell ill all 
11.1it1) ttJc otb£r. 

Coke. l1L:bi!3 i~ a plain <!rare, anbltlitbout anp queftion, if one kill anotbet iu 
figl)t, upon tbc p~01.1ocatton of tim 1l1bicb is aiUell, t1Ji~ i.s ~urtl)er; berc Taverner 
fenllS 1.*, _capon, appoints tlJe placc anb time,fo~ no p~i1.1atc p~o1.1ocation bc ougbt 
to figbt ill fuel) a manncr, fo~ it fiJall be ~nrtbcr in bim if be kUIs bim in ttCl1tf 
fcncc of lJt$ iaeputatioll . .ano we 1)0 aU of us agrre in d)i9, tbat it i~ deadp ~Ut~ 
tl)er in bim; llot1l1itNlanbing lJc kills bim upon t1)e p~Obocation of tbe otbet, anll 
not on lJt.5 part; 1l1bere ttme anb placc i9 appointriJ, tbcp tlrep UpOll it, aniJ Co tbep 
figbt, ann be"hiHs d)£ otll£t) blc bo aU agt~ tbat tI)l!) is ~uttlJer in tim. 

Haughton J ultice. l1[.1llo matters are bete confillcrable: J. ~ l)etl)er tcre be anp 
£,;cufe anO c]:tcnuation of tbe ~urtbet, tbe p~oblJ!ation being onlp bp tim ('bat ltla's 
killen t lUlJetcin 31 fl)aU llclibct ll1P opinion, anb betdn 31 a~tt~ to tbat ll!ttcb barb 
been befo~e lleltbereb, tbat 1lJben tbite is a mutual (anCent to go to a place, anb 
t!Jctr to perfo~m tte figI)t, bl!Jete tbep come not fo~ t!Jeft lI£fen££, l1Ut f(J~ to fig!Jt; 
factJ of t~em carries ~altce alollg lUid) I)im) tbe one of tl)ern i.9 ktU£ll,tl)is i~ cuadp 
£Wutt!Jet in tbe Dtbet: ~o 31 agrre beretn, tlJc 'lJ,.atn to be a~ it t8J::!J bren fain. 

:9rbe .£e€onn matter) -betber bere be anp cleating of tbi~, bert a nap is appofnt~ 
tD, anb a place, anb tblo lIap~ after ttcp 110 mett, aCCInnin~ to tbefr appointment; 
this (.5 innifcbarge of tbe malice. Taverner tben faib, tbat be lIin confers \lis erroh 
tbat be nin not acquaint tbe 31ullges 1l.lttb tbis matter at tbt firft, to babe ball an 
.®~lJer bp tbem taken tberetn; anb be being fo fo~rib!p urgen to tbi.9 Ill' tb~cats, to 
p~o,laim !Jim a ~o1.l1arb)ann tbat be 1l1oulb kill tim tn fome bafe manner)tbi.s trrol 
in nffence of l)imf£lf anb of bi!) JAeputation, ban canfttl bim to faU into tbis i11C011~ 
benience: .ann be fain aUo, llttat tbe Jlting9 (iJ;ntct ltla.9 110t tben e:trant, anti tbat 
tbetffo~e be bin betp mucb be1llail bt£' mtrerable aUlI unfo~tunatt cbancc, to bc tbe 
firll p~efinellt in tOis eltafc, to babe tbc lIl:rtal of Jiabl. 

1[0 1llbom tbe <!rourt an(\lleteb,'ou are not tue fir! PbefttJeut bp manp lJunmcll~, 
fo], tbi£' ~as tbe <!Common J1atn bcfo~e tl)e ~inl:l~ (iJ;nta, tubub 111a, but Declaratio 
juris antiqui '& non Introdutl:io nova: legis. 

anti fo blitlJ tbig nircaion of tbe eltourt) tbe lurp fOUlltJ tlJe PliConet gUiltp of 
:ffeIonp Rnn £l9urtlJer, of bll)tcb be bla~ 3nniaeiJ anti arraigtlen) but tbat I;e I;ab 
ncitiJ£t G500tl£5 no], <!rl)attci!;. 

1ll1pon bemanlJ of tlJe l0~ifoller, bp tbe <!Clerk (If tb£ <!tr0111n, 1l1bac be ban to Cap 
fo~ bimfelf, 1llbp t~e <!Court tlJoulil not }J~ocrelJ to gibe 3ungtt1Cllt tt~Dn btm. 

~\Je i0~ffoner faib, 1lCbat l)c bail uDtl)ing furtber to fap upon tbl~. 
Croke Jui1ice. 1[:0 tbe i0~tfon£r, pou babe b~n 3lnbirteb fo~ tbi~ Jract ~ anti 

I)a\)£ pleaDeD ~ot gut!tp, anD 1)a11£ I)alJ a fait 1lCrta!: m;l)e JurplJa\1e founn pou 
guilt!', bll)crein tbep lJa1,le Done betp nifcrredp, anti 111itb gOOD atl~ice ann jttl1g.:: 
mellt, tbep babe ltlell ltIeiglJeb anll purfuetl tlJeit cD;binence :anl1 nom Taverner 
take into tbp beart ltlitlJ rfttou~ 9!&enitfttion, all tbe cD;rro~~ of tbp life pall, Turpe 
enim ell, bene naris, & bene educatis, male vivere, a~ pou babe bkn: ~om PDU 
are to p~epate pour fdf fo~ POUt appearance at tbe 31ullgm£nt:J~eat of ~OlJ ; 
ueitber goon nOl- ill comes to anI' one bp cbanee, but bp tbe Wibine ~~obitJence 
of ®otJ, a$ tDucbin~ tbi~ offence of blbicb pou ate founn guiltp) it i~ an offence 
of llEIllliJ; a crping ~in: jfo~ offencc~ in otbet matter~, Gen. 3. vert J3. Dixit 
Deus ad hominem, ~are hoc fecifii? lIEut in mattcr,; of ~IOOb) Gen. 4. ver. 10. 

11Cbe queftiol1 t~ere i~ not, Qgare hoc feciJli? fed dixit Deus ad Cain. Qtid fecifti ? 
\lOX Sanguinis Fratris tui darnat ad me de terra. ~o an(lUet to tbi~ COUlD be mane, 
ItO £~CUre) ( in lldc1lCe of bi!) JAeputation ) aS$ bert batlJ bren mane) but tbis 
i~ no ercufe, tbis matter iz p~ofecuten, ann fo nObl to be punitlJell, ut pcena ad' 
paucos, metus ad omnes perveniat, fo~ ttt~ offence of effunon of llClootl) 110 Llrebe'f 

. Ier~ 
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lefl1 e~cu(e can ferlle; Cain auf1llerctJ to <!Doli.£) queltion of ubi eft Abel, Frater tuus? 
1:t1itlJ a Nefcio, Nunquid cuHos Fratris mei fum ego? Homo homini Deus, non lupus, 
Jflone of tbere 1lltn ferne bi~ turn, but 0 quid fecifti! Il1fa:lix viCtor!3, llliwre 
mo~c Damag~ comes to 1)im 1l1bicb noel) pbercomejtban unto ~im 1\1~D is banquil1)"1l ; t 

biz punil1Jmcnt ij feeret, inter pontcm & fontem, IJe map finlJ metep: llBut a.s to 
t1)e ~urt1)crer, Qlid feciHi fo~ bim f vox Sanguinis Fratris tui clamat ad me,&c. male
dittus eris fuper'terrClm & profllgus eris, {uper terram, 1lCl)e cibil ~1lJO~1:I of ju{tic~ 
l)aU\!£l n01ll{bakinl! ober ponr l)ealJ, Judicia Dei fa:pe fera femper certa, as Olle 1tleU 
obfcrberb, llBlmll it i.9 a crping ~in, cbe 1llUicb tlotl) pollute tbe }La1tO. 

1ll:be £Dbfetbation of ti)c Barbarians, out of (1)e Hgbt of nature, llms aDmirablr, 
l1Jllcre feeing a man to efcape one tJalll!er, ann to tatle atlotber o\)crcake bim, as 
~t. Pllll, Acts 28. uabing c(capetl tf)e Danger of tbe aea, upon tue }Lann a tlllipec 
faft£lll:tI on tf,g l)anD ; tbep cenfuren bim p~efcntl!,) faping, ~e ban p~obokeD ([JOll, 
tunt ~e l11a,g a ~urtlJerer, lllbom tl)ougl) be 1)an efcapClJ tbe ~ca) pet beri~eanrt 
fufferetb not to litH:; tbi~ tl)CP collecteD Otlt of t~e j,igbt of- ~Ilture) (but tl)ete 
~lJe~ lllere miftalull in tbe perfon,but not in tue matter): ~ere make pout 1Repen:;-: 
tance co~refponn£nt to POUt offence, ~id verba audiam cum facra videam? a tlnuar~ 
r£l offereiJ) an~ tbe fame eluertainClJ,(on tbe ~abbatb~tJap)pou bearD befott a ~er~ 
mon in tl)e ~ufpit) anlY d)e m;£~t, Non occides; llotblit\)llahlJiu.g tl)i.£i) pon nill un~ 
l1cttake ruis ~uatreI) tuts 110t1) mu(1) aggtabate pour offence, ti)3t POll 1)abe not 
{ucketl fo gmt! jupce ou~ of fo gmt! ~etb~) as pon ougbt to babe none: )JEttt if POt~ 
l1ltu no1ll crp unto <1l5oD trulp tn «neeritp of beart, Domine Jibera me de Sanguinibus, 
{)f 111iU tuell bear ti)ce, anll 1)e lJat1) fent bi~ ~on to tl)is purpofc) fo~ to belinet tbit) 
11lbo batl) faio, Come unto me all that be weary and heavy Jaden, &c. 
. 1!/:ge lurl' 1)£te babe Done tJtf£n~tlp an~ b.1trdp, pou are 1l01ll JuiUp eOllnemnetJ, Judgm'en:. 
ltlafmucb .. a.£i tue 3lnrp babe founD POtt gUlltp; tl)C ([ourt totl) tberefe~e alJfulJge, 
tbat pou ilJalt be carrielJ from benee to tue- place from bllJence pOll came, anti from 
tbenee to t1)£ pillee D[ (Ij;~ecutign, ann tl)~t£ to be 1)augtn per collum until tbou art 
lleal:J, &, diu a m~rcy de vofire ailrne. _ . 

Coke Chief Ju.fiice. ~f tlJe ([aufe ll£ ueber fo impo~tant., pet it cannot aHem nile 
to l1~abl bIll1~ of a ~ubje¢ ~ if. t1)is \t1ei't~ {awful, 1lllJo ll)oulll tuen libe f ~f aU be 
fo as pan Taverner l)alle faiD, pef 111' tlJe berp tetter of tue }La1ll, tbiz Jrart is ~ur~ 
tbet tt~ p0t(! ~er£ a (JCbaUeugt reut~ accept en of bp pon, tlJ£ ~.capon) time aMi 
place agreetJ 011, ann ~FClm115 to b.c, ann €lJP&itrgions to be reanp ; if tut$ be not. 
~tlttber) 111I)at tben QjaU be ~uttuet f mifera fervicus, ubi jus eft incognitum, pon are 
puntlben bete, ur prena ad paucos. Memo prudms punic, ut pr~tel'ita revocenrur, fed 
ut futura pr::eveniantur; maledida eft terra propter effuiionem fanguinis, nee aliter paci
ficatur ira Dei, nec placatur, nili per effufionem ip1ius fanguinis. 

Nota, 1u tlJ~ ~are of Taverner, tbe ([D~OUe! !!al:l£ ebfnence to tlJt '3url') fuper 
virum corporis, but tuep tnottli.1 gibe up no i!Re~tlirt) 1Ut£refo~c l)£ nl.'lfourn~l1 
,gem from time to time, ann from place to place, but tiJep moulD 110t agree upon 
a 1!ltcttJi-rt; upon tbi~ a }l"etttt l11as (ent to btm from Flemming Chief Jufilce, not to

J 

take a Ul£ttltrt of tbetn; upon 1ll1)icl, lJe 111ent to tbe £ltTt?e~ at Hartford, a~n 1110 
acquaint tbe ~~~{Ie~ tnitbit; fOl bi£l J)Ucuaf~t tl)e ~uro~£l tlJere ftn£tJ~ anti tbe 3:n~ 
~ictm£nt f,et~ taken at HaJtfo,rd. . 

Goke.m=:be .)Brp are to b£,jfintll, if tbcp 1tliU llot gibe up t~fir illlernf.l1. 
Dodderidge. Jf fuel) pachitliI be, tl)£ ~llnictment ti)£ll is to be fOUllD befo~e t1)~ 

~tlic££' ·-of ~t1i?e, as tJere it lUM: ltlJe ~Oijrt cummentlen tbe ~p~tmet fo¢ bf~ 
(Jte in t~t~ btlfinef~. , 
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Grange Plaintiff -againft Denn, Defendant • 
• 

Entred Mich. 13 Jac. B. R. Rot. 165. 

'Error in a I~ a _tit of· CJJ;rro~ to reb~rre a 3ungment giben in tbe €ourt of C. B. In it 
JJ.!!tm Impedit. ~are Irnpedit b~ougb~ tbere again1l tbe ilrcbbtfi)op, tbe lIl3ifiJop,anl1 tb~re otbers 
I Ro.~~p.,6~. tJDefenbantll. :m::l)c .i1rcbbtll)op plean~) tbat be clatm~ notbing but a~ ~etropolitan ; 
;8~o. f·17

2
• tbe lIl3tfbop plean~, tbat be daim~ notbing but att .®~tlinarp, anD tbe tb;k otbers~ 

. a.s llt1lurb£r~, make tbeit 1ltitle; 3!ulJgment fo~ tbe plaintiff, tb~re (jf;rro~s bere 
Errors. alTignen fo~ rebcrfini of tl)e JUDgment f S.) . 

I. ln tbe Qgare Irnpedit bere) ~otl£t 1llere atretren 111' tbe 3:ur1'; tbt.s (!J;tro~ blas 
1t1aiben, being an <!enD) onlp in tbe 3urp, but no 3Iungment gluen fo~ <!Cotls, ann 
tbe penaltp of Wamagell tnclune ~otl£l'. ilnotber mattet moben fo~ (!J;rro~, lJecaufe 
ti)cre is no releafc of tbe partp, of tbe ~otltt giben ~p tbe :Jurp. 1ll:be bllJole <!tourt 
~lear of ~pinion, m:bat tbitt ougbt not to be, being not at aU material. 

2. 1[;be feconb (!J;rro~ in01len upon, 1lCbat tl)e lutlgment giben fo~ tbe ,Iaintiff 
a.gain1l tbe tblo firll, (S.) tbe ilrcbbifi)op anb tbe llEifbop, being 1llftbouc a Cdfat 
exeeutio, until tbe otber be trteb againft tIJe otber tb~re iIDeftnDant~) t~i~ bfin~ 
one intire Quare Impedit, anD fo" ttis omitTiou) being an dl'ential ann p~itlcipal 
part of tbe lUDgment, tberefo6e aU to abate anb to be rfberfeb (06 tbe lIIboie • .2Inb 

20 E. 4. fol. J. f~l- tbi~ 1lla~ (itell 20 E. 4. fo1. I., il ~are Irnpedit b~ougbt bp tbe tJnutU againct 
. 1I1bet9, a recollerp bp befault agatnft one of tbem. l[lJe ~un~ment blas to lJa11e a 

Urit to tbe llEifi)op, anb tJDamage~ fo} lJalf a pcar, but ce~etutton to tlap till it be 
trieb b£twt?£n (be Dtber Wefennanttt ; otbetbltfe tlJt~ <IeJ;£cution againft one alone 
1ll0ullJ abate tte erit againtl tbe otbet WcfenlJants ;. as in tr£fpaf9 a~ainft m:11lo, 
tlJe ~rrue i~ ttten againtt ~ne, tbe plaintiff p~ap~ <!I;~£cution, tbe imtit itaU abate 
again1l tlJe otber. .. 
, Coke Chief Juftice. 3if be ban takett ®~ecutioll again1l tbe otber, it is true tbell, 
anb fi)aU be fo as it batb bam ratn. . 

1[;0 P6011e tl)at fucb a <!teffer of <!e~ecution i); material, ann part of tbe litec06lJ, 
24 E. 3. f.6 r. tbcfe)lE ook.9 were urgelJ, (S.) 24 E. 3. foI. 61. Ilr o1tlet tl'CObCrep llIitb a Celfat execu-
36 H. 6. f. 13' tio) Duting tbe mino~itp of an ]nfanr, nnlJ 36 H. 6. fol. 13. Ul a jFo~ger of Faux 

faits. ~o tlJac (as it tuas urgeD) tbfs i$ a material part of tIJe Jaec06tl) tbis bein~ 
omitteD tn tte 3UlJgmEnt in tue C. B. bEing a material part of ti)£ 31ub~m£nt) fball 
tnakc rbe fame to be crrOllLOU13; aUb tbe cutting of tbi~ at tbe .am}C~ bliU notting 
at aU aib it. 

3. !lC{Je tbirn (lJ;rro~) t~e 101aintiff bere lJa~l) 31ubgment? & Breve Metropolitan(} 
granten to btm) blbete It ouglJt to ,babe bren ~reve Eplfcopo. ]t ltla£' Ur~elJ) 

Difference. rlJe Difference to be \tIttre tbe 9rrbbtfbop anti llBtfbop be Defenbams, ann claim 
notting but a.9 ~~ninarp; tbereit ougbt to be Breve Epifeopo; but if tbe l!6iflJop 
11 Eplfcop.us eft pars, t,tere it fball be Breve Metropolitano, ilutbo~ftie~ allD' JP~£fi~ 

k 6 bent.s urgelJ fo~ tlJt9) Coke 6 pars, foft 48. 6. 3n Bofwells ~aft, 3'n d Qgare 
i~8.\. r;r;;[- Ih1pedit· againtl tbe llI3ifi)op of London, anb John Lahcafier; tbe 116Hl)op pleabs; 
wels Cafe. ~od .ipfe nihil ~l~be[, ,nee habere clamar in Eecle~a prredich, nifi ~d~i{fionem, 

inlhtutlonern, & Induchonern per[onarurn, upon tblS 10lca, tbe ~Iatnttff tall a 
.rit to tbe ~ilI)O\l) fed Cdf..lt execurio quoufque Ie 10lea bttblren tbe l,Blaintiff 

25 E, ,. £.7 S J. nnb tlJe ot~et be D£cctminclJ.; a111) 11litb ~ti.s, agrre.s 26 E. 3· fol. 75· Fiyz. Nat. Brev. 
!Xc. fi)1 38. B. 9: man reco\Jer1' I!ttt lD~crentatt~n t,n tbe C. B. agntnft tbe llI3lfi)op, be map 

lja)3£ a one to ttc fame llEtllJoP, to atlmlt bt~ flInk) 0; to tbe ~etropolttan) tf l)e 
l,tltU, 
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:tuill) anb Coke 5. pars, fol. 36. b. in Baynharns ([afe, vVray Chief J ufiice eitetl a 
(!Cafe anjubgeb in B. R. betltlren Goodwin anti Franklin, lll~ere a V ('nire facias 
~a9 alllarnell to tuc Coroners, 1tll)erc it oll~bt to ~abe b~n to t~e ;s,l)crftf, ann fo 
31uro~g tctu~nenl1p one lllbo ball no atttl)o~itp, ti)at tbig was in tbe nature of flU 

infufficient cfial) anll tbat tlJerefo~e upon confit'letation ball o,f 22 Eliz. Dyer) fo1.3 67. :22 Eii'" Dye:) 
anll of tbe ~tatute9 tbep refolueD) tbat t~i.£! was not remellten b1' anp of rbe ~ta,.; foI. 367. 

tute~, anD tl)erefo~e a Venire facias de IlOVO, h1a~ awarDeD. ~o l)cJ:£, as it l:Ua.s 
urgetJ in tbi~ <!Cafe, tbe Btit being awarbco, Metropolitano, 1l11)cre it Ott~l)t to 
1)aue bren Epifcopo, anll tbe partp put out of poffdTion 111' tlJts mtfatuarlling of .tlj~ , 
~hit; tUer.eflJ:e tbis is crronfous. Coke '5. pars, fo1. 58. b. in Specots ~afe, tlJfr£ Cole} 5 P:Il'S, 
Breve Johan.Archep. Cantuar. totius Angl. Prirnat. Loci m:us Metropo1itano eo quod f. ss. b. 8i.c, 

prredittus Epifcopus eit pars, & Epikopus in mifericordia. :J,t was urgC!), ti)ac tlJi£l 
,mifal:tlat1Jing of t~e ilalltft bert) is trro~ in Bofwel1s ([aft', Coke 6 pars, fol. 52. a. 
tbat ti)e ~CtropoIitnn tlJaU ntber p~£fent up laps, but ll.llJen tbe in ffrio~ .®~lJfnarp 
mtgbt babe cDUation up laps, ann fntceafeD bis ttmt', ann fo is If H. 4. fo1. 8. ann , 
Fitz. Nat. BretT. fol. 48. C. ~o tuat it lua~ urgcll, tbc nifference to lJe1llbel'€ tbe J I' H,4' f. g. 
~~"Oinarp t% a nitlurber,ann11lbcre not; if be be a lIillurbcr,t~£l1 it i~ in tbe election Sec, 
of tbe partp, to babe (be ti!ltrit to bim) l'l~ to tbe qBetropoHtan; but wbere (be 
j])~Dinarp l\Qtl) no ID}Qng) tbere tbe Urit ougbt to ~o to tbc £lD~billarp, lUftbout 
ilUP fucb tlerttou in tbe partp. , 

2. ilto maintain tbc 3U1J~mdtt, 31& wa~ urgell, tl)C fecon'O <erro~ to be no ®'rroh 
(S.) tbc ominton (quod cdrat executio quou{q~) ilecaufe dJ£u 1uaz a reCpit£ of rbe 
<ieJ;ccution, until tbe 3luDgment ~ib£n agatuft aU, tl)erefo~e it mag Ur!!fb r~i$3 omtf~ 
fion to be no ®rroh tl)eCe h~ing onlp l.tJO~D$3 of fo~m, ann not of fublla~lce, rb~ fame 
'betn~ onlp a~ a €abeat to tbc <!tourc, tbat no ®~emtion to be grant£b until, &c~' 
it i~ but a refpite of ®t£cution, but no part of tI)e 31utlgment. 

'3. ilf) to ti)e ttttll (l];rroh tbe ~rit bcing to tbe ~cttgpnlital1, ltlt)cre it iJugbt 
to be to t~e 115ifIJop; tijis i~ nq ®rtoi, it being bete in tbe deLtion of tim ml)o tf~ 
to\ler~) to l»biclj of tbem be will baue bi~ Etit. .anD if' be be a tJilturber, c~ not~ 
all h; one. 

, l1Cl)e blbole <1tottrt agrrell i11 tbi~) ann mall€ antwer, llCl)at ali tIJI? 11600ks are fo, 
d)at be map babe bil1 Nrit to (1)e onc, (11 to tb'e atber, at lji~ <!election, 1l1bere tlje 
SD~ninarp ir& a l1itlurbct. _ , , 

31t 1tla~ tljcn urgelJ, tbat ill. t~is <taCe tbe partp mba rectiberclJ) ~atb tltttion to 
iJabe bis &ltit to tlJe one o~ to,tbe otber,a~ appenr$3 bp Fin. Nat. Brev. fol. 3 8. B~ Fti~.Nilt. l.lW, 
)t i~ in bill dearon to, babe lJf$1Ilmtit to tbe 1I3itljop oj to tf)e 9rcljbifiJop; ailn tbat f. 3S. b. 
hlitlJout anl? lIillitution tbere put, 7 H. 4·fol. 37. tl)e llBftlJOp partp to (be~rit, 
ideo breve Metropolitano; anll hi bi$ nefault, (ede vacante, tl)CU to ti)e ®uarllfan of 
tbe ~piritualtic~>a~ 19 Eliz. Dyer, fo1. 354. Blowers ~a(£) anti 38 E. 3. fol. 12. '9Eliz...DJCTi 
tbe .tit ahlatueb Metropolitano, quia Epifcopu5 Hereford fuit pars. Ut Blowers f. ~54. &c. 
~afe • 
. 8 H.~4.Jot 22. ilCije {aft1ecrerro~tb€re alTigncn) tbat tte mtit Wag tJirerten Metro- 8 H i f. 22 

politano, 11luereas it .ouglJt to babe bam Epifwpo, i)€ \lot bctug a tlifWrbet ; tbcre .. ,._0 

it tilas quellioneb)anlJ Norton tbetc atTiglllil tl;€ fame (!l;rrohii.s i)HC ttl tbis ([(lfe ; 
ann pet tbt (ame tuere bell) to ht ~Q)lJ~ il.nn, am:o~l!ing to tl)u;, tbe t~~rfiIJtl1tg tufte Pre(jdenf~" ; 
urgeD' to be (0. a~ r.be oIll lII3rok Of Entries)~ol.2 78. & 478. wl)ere tt~ lllitfi)llp cIatl~.s Old Book' i/I 
llotbiug but a~ 11D;lltnarp)anlJ :pct tbe' ant d)ere a1tJarll'elJ Metropohtallo. .¥lW) m Entriis, f. a7i), 

t~c new Wonk Of Entries, tol. 498. '5 0J • "5.07· 509. & 598. &c. ' 
Coke Chief Juftice. iUllben dJ€ llI3Hvopljrrc ban allgrcll bim) :Up accepting 

tbc:<!tIerk of anotbe-r, it ig a plain <taft, quia pars, be map l.UeIl t1tfrcui'f ,ufm, ann Co 
babe bt~ .rit Metropolitano if be 111ill. lfuc 31 t)abC ailnllrS obfer\}€l:l tl)i£l) if 
lJe be partp t8 tte Cuit .o~ not, it i$ tn ti)etlcttion (If tl)e patt)? to IJa1l€ bt~· ~lt,it to 
tbe lll3ifbop, {)~ rodJe ~£tropoIitan. ~ut 31111iU 110m mob£ anotl)et maticr, llot 
toucl)eb U£f.o1£; ,allew tl)t~ ~tit t,o be Epifcopo C1l1btd) r~m~nHltO me pr1ma facie~ 

t~· 



Co~t, spars, 
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8 H. 4. f. 22. 
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to be betl? batn,) m:tete is (JJ;rro~ in redditione judicij, anti ®rro~ in executione. 3f 
pon 111tu tab£ a .rit alllarl)Cn to tt)e ~ttropolitan, Ol to tbe llEifi;op, ttis i~ but 
onlp in point of e~ecntion :, ann tbcrefo~e pon ougbt to tabe tan pour attit of ®tfO~ 
85 to tl)i~ onlp t being tut c1n ®rro~ in (J];~£cution, if anp at all,) bp tNs ttc lUbg~ 
ment ilJaU not fit aU be fiJaken o~ f£uerfel1, (if at all, onlp quoad:,) ttc P~£nl)£nts 
in tl)is ([a(e will lean ann bireit u~. 

f:iaughton JuHice.' ~l)etter map tte 3ullge~ of .allife gibe 3ullgment tl)crc in a 
Quare Impedit ? 

Coke & Curia. 1tIJep map fo bo in a Quare Impedit, anti in an atTirc. 
bodderidge Juftice. l11:tt.s J!\ulc t~ to bc obferllcn, (s.) lltI)8t FOU fi.;aIl not take' 

alURp tbe lurifoittion of anp man witl;lJut goon ann ,ull eaufe, as bcte of tbe 
~tfi)op \tlto datm.s notbing but a£) .®6binarp, anll' no amerciament fiJaIl be i)ere 
againft tim :, fo~ 1UIJ8t eaufe tter£fo~c llIiIlpou l)£re take awap from l)i~ lurtCnirtion) 
anl) gibes tl)ig to anotlJer f ~f ete llEiilJop be a llillurber, pct a9 to tte e~r(ution of 
tbc ~tit eo l)im btrcrtelJ, tbe Jla1U 1UiIl trull bim, if pou 1Ubicb are tbe yartp mill 
leaut tl)ts unto bim, liut becaufe in t~i1? .n:aCe te map ])£Iap Fon, it is tlJ£rdG~e in 
1'0ur election eitlJcr to tabe tbe 'mmlrit to bim, G~ to tbe S!!3ttropoIitan. .9ntl tbi!;) t~ 
fo 1Ul)ere tbe .®~lIinarp i~ a t1itlurber ; anti ttis appear~ to be Co b1' aU cur )JEol)k£). 
~ut [Jere dJe Xirctbtfl)op aICo eH pars, bott of ttern bring nnbJ in an equal begn~) 
ltltetbcr tete in tbi£) c[a[e pou map take awap tt£ 3urtftlirtion of tbe lIEifi)1:lp; anb 
tbere 1Uill be a tJittcrence bet1Ueen ttis <!tafc, anti tbe ([aCe of tl)e fa>beriff anll <[Of 
roners, tbe return bp tl)e ~beriff, l.1lbcte it ougtt to be bp ttc ([:o60ners, i~ not 
goon. J'ioJ. tbep ate of fo great .antiqultp, ttae tbdt commenccment is not known~ 
lltl)etmtre it i£) of a )lBifiJop, &c. lIEut tte reaCon bJbict map be malle iJrre foJ. tbe 
aUo1Uance of tuis mItrit to tbe grebbifiJop is ti)is, fo~ tbat be batl) primam Jurif
dit5l:ionem, anb ttc ~tu)Op tatb a JUtiCtJiaion unbet bim, anb ete fame tI~a1tln (Jut 
nf 1)1£1 3iurifnirtion. 31n all tlJc '~dlllent£) befo~e umemb)tb) t1)c ~rcbbifbop i~ not 
11aftP.' .. . 
. Coke & Haughton. :m.:l)is ffJaIl make1ilo tltfference at aU as to tlJe.partie~ e1tai~ 
on, to 1Uticl) of tl)em te 1UiU ~abe lJis .rit t1ir£Ltetl, 1)e batt lJis dection in botb 
\'!tares. -

Coke. ln Vere anb Jefferies <!ta[e,put 5 p;us, fo}; 30. itl Princes <l!:a[e, 111ft! fitlf 
1110b£ tlJis matur, 1Ul)cre one \Jab ~ootJ~ onIp in one Diocefs, anll tbe Metropolitan 
of t~c (arne '~obillCe, p~ct£n'Oing tuat IJe l)an bona notabilia) ·in . tlibers ilDioceffes 
(ommtt~ tte ilnmintftration, tti£! is not boil:l, but. tloiDable bp Centen,e, brcauft 
1)e tatlJ ]urt(nirtion t1J~ougl)oue tbe 111tole Wioters) futtl)in bil) 10~obincc ~e barb 
t1)e firft <ltatlJcn~al~<ltl)urtb.) ann is tte ~~Dinarp, ann aU otl)er ~tfi)Oll£l \tlittil1 big 
P60bincc are lleriu€n from 1) 1m ; otlJcr1»if~ it fl), bJ\Jere (1)e !ID~tJtnarp of a Winter" 
MttJ tom mit tl)£ 8nminiflration of gOODS, 111l)en ali 11)e partp tad) bona notabilia in 
lIiUH.s 1])ioceITes) tIJts i~ UfJiD fo~ aU; ttt~ realOll tlotlJ inbUte me tll tti~ <!taCe to be 
of opinion, tl.)at tiJis ~rft bere Metropolitano is well aWarlleD. 

Dodderidge. Aultine tbl' Monk 111as tbe firlf (!Conbctt) anll rtc firlf ~rdJhifbop of 
Canterbury; anll be tonllitutetJ one Paulinus ttc firllllEifiJop of Rochefier. -, 

Richardton SerJeant. jFoJ. tbe maintcnance of t\Jis ~rit bere totlJe 9tctbilbi.lp~ 
cit£ll 8 H. 4. fo1. 22. 3 Eliz. Dyer,fol.194. ~ltl lIeook Of Entries) fol. 525, placito 
50. quia par~ & nomil1atur in breve. .. f 

1[;be 1Ui)ole (!Court agrrell, 3lf tte lJEilbop be a nillurber, 1tat 1'tt tbe parel' tatb 
1)ili elertion) to 1Utom be 1UiU ~abe l)ili .tit. 

Coke. imlbcre tte lIBtfiJop atJmit~ anot1)er man to mp 116enefiee, tbi~ 111m trouble 
anti angcr me ; anl) in a ~are Impedit againlllJim anti tl)e otlJer, be pleatll1, tbat 
IJe tact) notbing but a)3 £lD~ntnarp, 31 ilJaU pet {Jabe mp £lection, to babe mp .rit to 
tim,(l~ to tbe ~ettopoHtall, o~ fede vacante, to tte <1l)uarl1iau of tue ~pitttualtieS'. 
~lllJ fl» touebing tbe ®uarllian of tbc ~piritualtic£) of common ti~lJt, bp tue ~Dm" 
men !L.a-1tJ, tlJe ;aDean anll cn:tapter fede . vacante of tlJc 116Ul)op) t~ ~uarnian of, rbe 

~pirit~l' 
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~piritualtic~, a~ appearct~ up Term. Pafch. I?,E. 3· fo1. 23· but no~ ti~c ,grclJ~ Term. Parch. 
l!lll)op~ babe ufelJ to babe ttJt,S bp map of compofttton, n.s great JLIJ~n~ iXtH Incronc~ 17 E. 3, [.23' 

aU into ttei! Oh111 bann!1. ' 
Dodderidge. ®bcrp grclJuiff)op l)atl) n EDfcc£fg ann a F~obince) antJ of f;is tz;tc~ 

Cerg IJ~ i~ a lCii1)op, ann of I)i.s ~?-o\)ince IJ£ i~ flrcblJilbop, ann 1Ui tI) in !Ji.s ~~C1i(me 
lJ£ i$ to be 'W1iftto~ of aU dJc <ltlJurdJe~ 1UicI)in lJis jgl&obfnce,ann R~de vacante, of Imp 
mifiJop tuitbin big i€I?-obincc, be l)imf£lf is ®uarllian of ti)C ;wptrltuaIttH:, of aU 
d)c ~i!bop~td\$1tlttl)in l)is ~~obince, (eo fede VJcante of lJi~ ohm ENcccfr, tbc EDfjllT 
ann ([t)aptcr of tl)i$ is \IDuntl1ian of tlJc ~pirituaItic$+ 

Coke • .m::bis nin commence bp tuap of <tompofition, llut f1r1~i~inan)! it 1Das 110t fo, 
Dut tl)e EDean anll <lEuaptfr l1Ias <1Dnarnian of tbe ~pitittlaltiep. 

Dadderidge. ]t Mtl) not_ appear to be (0 hI' oue )1Book~, no mention i:einQ: mane 
of nnp fuel) compofitiott, but tl)e </B'uar!lian of tlJc ~pirittiflIttl?~ to be l1CCO&bf;l,Q; to' 
tbe Difference bcfo&c puc IJctlneen a ~?-O\.ltnce anb a !IDioc£f~. 

m:;t)e ltJl)olc <rr:om:t clear of .®pinion, lICbat tbe wrrrrtt tere nircl1'tlJ Metr6palit:1l1o, Ter_mill. Trin. 
i~ tueI! amarl.1CtI, anD (0 tl)i~ no ®rro~; but pet tt rellet1 fo~ t~i~ time upon a Curia 14 Jac. B. H. 

• d '(' 1 Thl, m'tri'r a VI are vu't. ' r, '_ 

rlf (5) T . T" - J B R l' A'I" ( '\~, ,moved agaw. ~;. tcrhlarn£l . ('rruth. r.mt. 14 ac. .'. t OlS \!I,.;a e wflS mobri:l agf!lll, an1:l 
nrgucn. ,anti ttc fo&mct aertO~S tnnnel) ulIon; 1. 1lE tra-nfc tt)C JUlJgment 1tla~ l1.litU? ' 
out allp ceITct of e;remtiol1" until tlJe ot~er mattcrs erteb. 

Coke. 1!CI)is La no c.erro~; fo~ (1)1It ®~ecution 1l1a~ neller furtl out. 
~l)e clyte{ ani) main ®rro& infiftetJ upon, llHt$ tbe alUar!linl! of tIJe writ Metro.

po1itano, i.1lbcrcas it ougl)t to Ija\Je bern Epifcapo, as it 111f{S urgrlJ ill' Gem ge Crokf', 
if botu of tl)em !jan beenl)ifturbers,tucti bet)llnl)fs decticm to {)(l1.1£ i;t,g mZ~tit to t!Je 
one of tbem) o~ to cte otlJrr ... 31f in t!)i~ (tafe, as' it tua~ urge)), elJ!? 1iEffi;op tJab licen 
contlcmnctJ upon a Nihil dicit, t!;c imIrtt d)en mi~IJtl;u\.le bcrn to ttc 2lrcl)bttI)np, 111' 
Fitz .. Nat. Brev. fol. 38. dJe onIp llfook inallen UpOil, bring (if tlJe ~ifiJop be part)!, Fhz. Nat. Ee. 

, tbe 1131aimtff tuere batt} l;f9 cleaton to l)nbe biz WllItit ett~lZr to tue ))J3i{bop, 0# tc tte f. 3'?· 
~rdJbtfi)op,) but a~ tt \Ua!3 tttQ;etJ,tl)Ls i~ to be intenDel) lUtere,d]c lll3ifi)ojJ tg a j)mtlr~ 
ber, anti not tul)crc IJe is onlp pars nomina tal ann fo is tlJe tfooI) of 5 H. 7. faJ. 22. 5 H. ~. fol. 22 

lul)tZrc be claims onlp a\3 .®rotnarp,ti)c W!lItit fi)uH be ntrccteu to btm,tlulcfs tI)ere t£ 33 H: 6. f. q: 
. n fpcdall)Hltttbancc fi)CblI?O; mitt) tuis agrrez 33 H. 6. fo1. J 4-. Bobul1s ([afc, (Inti Boh:ms Cafe, 

2 I E. 3. fo1o ,od I. lt1~l're tt)C Jaule is Q;illen, m:~«t if no t:Wm:lmlicc be fouu]) ill ~ ~ E, 3· f, 30, 
tte ~fif!)op, tbe ~rlt fi)aIi Lc tlirertcb to uim, but if tln1' z;fftt:ti1Cmcc te fDunD !n 20' E. 3. Fit~; 
iJtm, ti)cn t~e~l('Jtrit to ile at l)i):) dertion, to !Jim, m to tt:: ilrri}bW;r.l1; all0 fo flO &c. '\ 
20 E. 5' Fit? title Proces placitD 4-2. tt)ut tbe Mlltit lb1H not te talH1! C1i.llap frer:! dye 
1i[.iI1:ap,11ttt ltJi)£re dJcrc iz f! 1tl~ong r.fHgnrn tn hi!) perron u[) £'g;illnrp, Lp rf{lfcn 
(If {Jig £r"ffice; fo~ tbi'it al:J111ifrton anll infdtutiolf belongs unto 'tim; finD ".5 it 11:(1£1 
urgft'!, tl)c Incfi'Ofnt in tlJe oIllllBook Of E 11[1 its, fol. 4-': 7, lZ In iftahen. 

'®n ti)e miJe!: Utll?, 38 E'3· fo1. 12. i.lJ,1ZeitCO, iUt;Cre up Thorp, uEtl)is r~ind'lal i8 E. 3.foL22. 
(!L;afe i~, tlJe partp batb bt£l election, to ~~1le i)i13 W11ltft £i1~rr to tIlt lifi!1)op, otto by T-;ort. 

, tue ,a rcbbifi)op. 
Coke Chief Jufiice. 1ll:be ~lrft (s l)crc a\1lariJ£'O to tl)e!2'nI)lJHljoPl vrcllnfe tI;e 

15ifl;op t~ namell in tIJe~tit of Q!are Impcdit, ann aIfo it al~p!?ar£j Lp tbe tl\('cc~l), 
t.bat t)C {Jal! aDmitteD tue <ltIcd\ of ~b£ otl~i?r, nun d;is b£fo~e tl;e za~il'(t b~Ollf;tt 

Denny ll~ouglJt d)£ Quare Impedlt flg-ama tbern aH,anb joruen ti)crcin i.bc ardJ~ 
bifiJop nUo. jf ttc .ardJbifiJop ball not brel~ name]) in tiJ£ ~trit) ret J tbinlt it [;i:~ 
been l1l'rp dear, tb~t tbc mr~t mig:IJt 1)~UC h:cu a1l11lrl.ictl to (be EtdJWl;op, quia 
Epifcopus eft pars, ant111amen tn ttc ~tlt. anti:] aHo d;il1It) tblt rh' l1i1mtnf; of 
tlJc .arcl)uH'(Jop in tlJi.s <!rafe fi)1tll maliC no aIrftlltinn at all of ttl' ([rfr. Eut ri,1c 
uaCOll of tl;ts i~ not as Ie l)!ltl) been [ail:t, bwwfe of ~il3 [:!pCiim pelt-'rr r:lil,'! 
~utIJo~ttp, f(l~ if none of tl)cm lUere namctJ, be (lngbr to I)Hw Ii;~ ·~c rtt to ll;r ihr!;;< 
bifi;op, be bcing tbe IDiorefnu, ann not unto tiJI? Wtfi;vp, nub tt)ll3 i.£l d1:,;r. 1:; tiC 
tbe J£\cafon tp) qc;ia pars & nominatur in Breve; Jt is to be conftoCl'co, 1l.1tclLr!; 

~ i1 t l;\2 
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Termin~ Pafch. 14 JaCe Part III. 
~1Cl'e d]e ,(I}1lling nf tlJe QirctbH1;op Mtb matte an1' nlt£taticn in t~e ('afe, Non qui, 
Epi[cop,'s lmpeditur ideo breve Mefropolitano, fed quia eft pars, & nominatur in breve 
3if ti)i£l 1:12 (lJ;rro~, pet dJf fame iz onIp ®rro~ in redditione execution is, aUb it fiJal1 

llc lJerp 'tJat1gerotl~ to rlZberf~ tbtz 3,utlgrnent fo~ t~tl3 <!ranfe. .anti ~et£ aUo ttl 
~ifiJop i£l not l1n inniffctcnt 13er(on, to l:llbom tl)2 Illmlrit DUg~t to be l'JitfrtrlJ • 

.ann fo lUttuout anp furtber tlebat£,tl)i13 <fi:afel:lla$ alljcurllCtl till a fUritet bal'. 
ge wbfcl) ttme Richardfon ~erjcal1t mobel) tbe <!rourt fo~ affirmauce of (1)e ltltlg~ 

ment. . 
Coke. 1lC~c lLa111 ill t1)i~ <lJ:ar~ i~ 11erp clear. ~f tl)e ~ftr(Jpolitan is no part!, 

ann t1)e jID~tlinar!, i.9 a part!', 1)e map 1)abe 1)iz Utit Metropolitallo; alltl tlJe jo1'n: 
tng of tuem botl) in dJe Qpare Impedit UJaU not at aU {JUtt tl)e matter, [0 t1)at 3 
am of optnfoll,t~at rte partp l)fre in tbi~ <!tafe map wen tabe I)ts WJlrit to t~£ on, 
(If tl)cm) o~ to ttJe otl)er, a~ te pleafetb, anti fo bt.s tmtric bete al.llanen Metropoli. 
tanG i£'l lneU abJarnetl. 

Haughton J ufiic. 31 tabe Ctin Come ~~£finent~ in titbic~ tte .rft batb l)till 
a111arnCiJ to tIJe ~ecropolitan, quia Epifcopus eH pars. . 

1[:t,£ 1111)oIc (!Court, nullo contradicente, agrretJ dead!" 1[l)at in t\lis ([afe t!Jf 
'mmlrit being a111artl£l:J Metropolitano, is 1tlell a1UarnetJ, anll ttat tte 3juligmmt is n~ 
1tlaps erroltecu.9 fo~ t~t~) anti acco~tJinglp tbe 3\ulJgment of tte (!Court l.1.1a~, ~od 
judicium affirmetur. 

The KIN G 'againfi Rivett. 

Indi8:ment B~ 31ntlirtment upan cbe ~tatttte of 23 Eliz. cap; I c. fo~ taking of il'artrttlgesl 

ufon t~~.Star. ...., Crceptto1ts taken to tl)e' j!ntlirtmcnt, tte taking being tlJ£rein lain to be cum 
~. 12~Z\.. recijs &c. & alij" 1U1)£r£a~ tbere i.9 no fuel) \l.lO~!% a~ (cum retijs) anti fo tue 3ntlirt~ 

mene not grotJ., 
ilCl)e 1Uljole ~ourt clear of ~pinion, 1!C{Jat tbe 3n'Oittmcllt mas ban fo~ tbi~ 

'ltau[e. 
ilnotiJcr matter WilS t~en mo11etl upon ttis ~tatute) ~1)et~er fncb an 3nlJitt:l 

ment map be taken l.lef06£ tte ]ufitce~ of iDeace) o~ not f 1[;1)£ ~tatute being tuat 
3uftic£~ of ,arn2e in tueir <!ritcuit~, anll ~ullic£~ of tue 1geace in £berp el)tre l 

([:ountp, anll 11:co1:i1n~\to;po6ate 1UitlJin tlJi~ 1J\ealm, in t1)eir ;,veffion~, .. fi)aU anti map, 
111' uertuc, &c. l)ear, enquirt', anll Determine Df flU, &c. 1[;0 tbi~ it lUag faity, ~l;an 
be e~amin£tI btfo~e twO 3ufttces gf t1)e tarat£', tlJi~ to be bp eramination of 8ft::::: 

. ncU"es, ttl t if t be fame JJe at tbe .a-tH~e~) t1)m ttc fatne to be aCCO~l:tillg to IlJc }J.a1ll 
bp 11m1' of lnlliamcnr. . 

Dodderidge J LlHice. 131' tbig conftrurtion, botb vart~ of t1)e ~tatttte tlo 111ell 
nanD togetljer, if at tlJe ~£JHon9) t1)en to purfu£ t1)e cautfe ofV6-ocretling~ tbere b~ 
3nntrtment, anti fa t{)C :JJ..a1U i~ to be taken. llEtttif to be eJ;alr(inetJ befo~e ~tlllic£S 

Indittment of tbc }¥leac£', tl)ig t!Jen to be taken bp Hamination of ~itn£ae.9. ~er£ tlJe 
qualhed. 3\l'oictment being cum rerijs, tbe fame is not goo'O) ann fo bp tlJe )(\ule of tbe 

([curt, fo~ tbiS e~ception tl)e lnlJtttment 1l1a~ quafi)en. 

Bennet 
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Bennet Plaintiff againft Belfield Defendant. 

I~ an gdfou of 1Jl)ebt upon a.~onl1 taken of t~e $lDefeinlant, bein~ an ~pp~eu~ Deb~ 01'1 ~ 
tice fo~ to Deliber up a tuft ann true account of all .cucb ~are~ to lJfm lIeHberet;l Bond. d. 

to ~erclJanbi1e witUaU. , , ' 
m:be IDefeNtJant lIemur~ in lLaw upon t~i~ Weclarattou, aun fo~ c~ure r~ts fo~tb 

tbe ~tatute of 5 Eliz. cap. 4. g:;bat aU ]nnenture11, <!tobell,ant~) ~~omtCes ann l!Bar~ 
gains, of o~ fo~ tbe l)abtng, taking, o~ krepinp; of anp .app~£ntice, &c. £{JaIl be 
botl), anll tbat tbi.9l16enll 1)ere wa~ fo taken of tbe IDefentlant, being an app~emtce) 
ann fo botn bp tbts ~tatute. , 

.31e wa~ urgeo, t{Jac ti)isll6onll is (Jut of tbe ~tatute, tbe Came being fo~ !Jim to 
pielll a gooll ann luft account f.o~ all _ares to bim tlelfbetell, tbe wbidJ to no, 
eberp one t.9 bounD, a.G ~erd)ancs) fOt gares to tbem lleliberet;, anti a.9 a 115ailp,tq 
make a gooll account, tbis <tafe is not wttlJin tl)e incentltl1enc of tlJe ~tatute .of 
5 Eliz. ~ere are two feberal Wrens (S.) tlJe 31nn~nture fo~ ~etbice) wbicl) is boib 
bp tue ~atute of 5 Eliz. but not tbis lIDbltgatton bp bim eutten into fo~ tbi~ col~ 
tatetal matter) tbe fame being fOl tbe pielllinp; of a tuft ilccount; tbe intent of 
t~e ~tattlte tuag to make monns taken fOj ~erbice) to be 11oi1l ann of no fo~te bl' 
d)iz ~tatute, but not ot~et llBolltl~. " " , ' 

m;be 11lbolc <!tourt agrrell deadp in tbf~) tbat all fucb <!tontra!t~ are out of tbiS' 
~tatute; tbis atatute bcing to tJlake <!tontrartz boio fo~ tbc babing of all ilppj~n~ 
dee) but tbis ll60un bere i~ clearlp out of tbe ~tatute, being fo~ tbe making of a 
jult .account. 

3!t is a beCp~ra:te tuap to beritur in Cuel) a <!tafe? but l)e ougl)t to, babe pleal:JelJ~ 
tlJat be ban malle a jult account, anll t~cteupon to babe come to a fait m:ria.l. 

Haughton. Jufiice. lltbi~ )l6onll bere i~ eutren into fo~ cbe perfo&mance (If a col~ 
lateral tljing, aUll of (uel) a tbing as of common ti~bt ougbt to be none, anti tbere~ 
fo~e tbe fame is out of tIJts ~tatutr. . 

Dodderidge Jufiice. ltbhl llBonn is not fo~ tbc retaining, no~ fo~ tlJe l)abing of 
bim as an ilpp~eUtice. 'n.}cre tbe €ontrad: tomahe bim bfs apPlentice i~ 1101n bp 
tbiz ~tatute ;' but as to tlJe Sare~ to bill\. tll:Iitleren, tbe llBonn berr is taken of 
tim to renlJer a lull account of tbeft; tbiz is a goollllBontJ, ann tfttt of tlJis ~tatute: 
bere, t~e retaining is bOl11 bp tl)i.9 ~tatute, but tbiz ~Bonn taken to beliber a tull 
account fo~ tlJe _ares to lJim ndibercn is a goonlfonll, ann clrarIp out of tl)i~ 
~tatutc) botlJ out of tbe wo~tJs, anll aUo out of t~e intent of tbe Came. ' 

.ann fo tbe (!touet aU agreeing in tbiz, b1' tl)C 1ttule of tbe <!tnurt, 'Jntlgment d '. 
mas gtben, ann II) cntten fo~ tbe ~lainttff, witl) It aap of ®J;tcution ttu tgc nc~t ]~e g~~::;l~~ 
SlCetm. . 

Fow/.:..es Plaintiff againft Childe Defendant. 

I, ~ an EjecHone firrnre, bp Robert Fowkes againft William Childe, 'Upott Non Ejeltionc 
• culp. plranf:lI, t{Jep 11iC1H to trial, ann a mlerllilt }Jarren fo~ dJC ~Iaintiff. 1t lila£) firm<e. 

,1llObeli in .arrcft of Ju~gm£nt) tl)at tl)ere was 110 goon trial, tbe19anll£ll1.1as rigbt c~. Ja. 395. 
fmt tlJe Difrringas waf) not fo, 'tbe fame iJetng brtbJeen Robert Fowkes ann John,! o.Rep·3H· 
Childe~ fo tbat tn tbt~ bJa~ tue mUlaae, a ,outfatp DiHringas betll~ up ttc ~beriff 

• '. ~ it 2 ~tlt 
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put to d)c tiglJt panllcl; tbe ttial1.lla~ bp a rigbt ,amicI. 31t 1.t1a~ mobcn, if be 
ban put tn tl)e toanncl, aUb 110 Difiringas)antl a triall)atl, 1.llbeti)er tl)i~ trial ~atl b~n 
goO}), o~ not'1 J!)Ct£ tl)e <!l:afe 1.lla~, tbat t1)e ~l)ertff ball t1.ll0,.rit~, tJ)£ one gOOtl, 

., tl)C otl)er bab, aub IJ£ tetUrn~ t1)e rig1)t ,annd; but t1)e ba}) .rit, 1.llbet1)er t1)i~ 
11e nom amenoable, o~ not '1 

_ Haughton J uftic~. .e map ~e~e well amen]) ®rro) ~n tbe <!C~un, .lJ.ut not tb~ 
~rro~ of tuc ~betttt. 3lf rbe Dlfinngas be Albgm breve, tt 1)at1) breu aliJullgetJ, tl)«t 
t1)ts il)an be aitlcl'l bp t1)e ~tatu'te. 

Dodderidge J ufiice. If lbere ball ~ren no Dillringas returntb, anll UpOll tbis 
il'anneI trfe}) at tl)t QUIi1t~, dntl no Difiringas returneD, tbis i~ gootl after a trial bp 

Stat. of 32 H. t1)e $)tatute of 32 H. 8, cap. 30 • mutbere it ig objcaetl, t1)at a ~rit i~ returneD, 
8. c. 3. anll tl)erefo~e, &c. 3ln tbe <!taCe dtetl it ig true, t1)ere 1.llag a .dt, but unferbetl, be~ 

eaufe not returneti; but 1)erc (1)e .tit i£i t£turnetl, autl tbc' fame is; bctltlren one 
of (1)e panies anD a mrer llranger, anll tberefo~e t1)is is a~ no ~ tit, ann tben ttis 
alllen bp (1)e ~tatttte, bein~ aftet a tllterl1irt; tere (1)e Venire facias i~ U1eU, anll 

clar~t and tt~gtlp returneD, but blitl) an ill Srit. Clarke anti Walkendens <Ira(e citell, ltltere 
walk. ndens tbere 1.llas Album breve. 
Cafe:. Haughton & DGdderidge. :m:1)i~ \Uas t1)ere agtretl bp tbe <ll:ourt tl.'l IJe ball, (no 

amenllment to be bere in tbi~ <taCe) but if tbe trial be gOOD, 3jungment is not rten 
to be napetl. 

Dodderidge. 1Jtbe !!l:tiaI bere i~ ~OOD) anti t1)c faICe Brit is tiS; un tWrrit ; anll 
Co tbe fame is ailletl bp (1)e ~tatute. 

Haughton. :m:bi~ 1/[;rial bere is not gooll, an]) (1)erefo~e a~ toucting tbis matter. 
Curia advifare vult. 

11CbtS ([afe 11las after1.llarDS mobell a~ain, tbe <!l:ourt being fuIf. 
Coke Chief Jufiice. 1!tlpon tbe matter tere, tl)ere is a Difiringas in 3"tI~gment Df 

I!.a1.ll, nottuitl)l1anlllllg tIJe ~beriiI 1)at1) filell a lll~ong _tit, t1)is i~ not material, 
anti if it be CD) tgatbcrt is no Dillringas) tten after a tIllettlirt, ttis is ailletl bp (1)e 
~tatute. 

3t tuas tben urgell bp G. Croke, tbat 1)ere art ttuo .rit~ a1.llattlell) one fD~ Wil
liam' Childe, tlJe ot1)er fo~ John Childe, if no DiHringas be, o~ nD Venire facias, tti~ 
is ainell bp tue ~tatUte, but tl)is c!l:afe is not fo. , 

Coke. 3lf tbere be a faultp '-rit at anp time,t1)is is; not aiDel> bp tbe ~tatute"; if 
tl)C1:e be a gmt! Venire facias mell return ell) tl)ougl) ltD Difiringas; pet tbi~ mall be 
a crOOl! trfal; fmc Jf it DO not appear tlJ~ partp to be acro~niltg to tbe Venire facias, 
(be trinl toen uot goon) a faultp ®~iginal il)all make tlJe trtall1all) ~o .rit tbcre 
IS {Jere between tte l1artie£i; a~ bere t1)e return i~, t~t~ ~rit retutllei:J i~ bet1.lleen 
tbe partie~ o~ 110t, !f l1ct1.lletn ttem, tben ainell bl' (1)e ~tatute, if not) pet it i-s 
fafe. 'Jf one @~or£fs DOt1) iffue out fo~ ano(1)er, a.s a Capias fo~ a Scire facias, if tbe 
~DefenDant apptar, tbis i.s no ®rroh it is but a ~trContillUance) ttue bel"!, a 
Wtfromillmuue anll a ~ircontinuanre; alfo if tbe <!to~oners name be not to tbi~, 
pet it is gOOtl enou~b) fo~ tbf.s i.s out of tbe ~tatute. 

Dodderidge & Croke agreen 1.llitb Cok&, tbat tl)e triall)ere \t1a~ gootl) anti no 
enure fo~ (1)at tubi(1) batb been mobetl, to arrel! 3uDgment after tbe tIllcrtlia. 

Judgmeor for Haughton J ullice lliiIeretl itt opinion, tl)at t1)e trial1.llilS not gooll. 
the Plaintiff .ann fo t1)e ll\ule of (1)e ~ourt bla~, Qtod judicium intretur pro querente. 
per curiam. Nota, ~IJat it 1.lla~ aU'fgnen fo~ (il;rroh tbat an lnrane <U;~ecuto~ tlin appear bl' 

Nota. Attorney, 1.llbet£a~ 1)e ougbt to appear bp 1)is ®·uarnian. 
Haughton & Dodderidge Jufiices. 1I)e ouglJt to fue bp l)i.s ®Uartliall) fo~ tl)Ottgl) 

l)e be an ®~ecuto~,antl fo in a uter droit ; pet l)e is, anD ntll rema! n.s a'l1 'Jufant) anti 
lJp confequence be is to 1)abe (1)e p~ibilctJge of bis :Jnfaucp, tul)irb is to fue bp bis 
<lB'uarllian tluring ti)e time of 1)i)3 minolitp. jTo~ otber1.llife bp Haughton Jufiice, ~t, 
map be berp greatIp p~ejut!tctal to bim, anll be map be triceD bp confptracp, if to 
appear bp iltto~nep (anD tIJe n(ual courfe in furl) a <!tafe t~) a~ aU tb~ <!l:l£tk~ in~ 
fo~metl tte «tOUtt) l11a~ fo~ ~tm to fttc bp bt~'®'uartJtan. .' Denham 
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Denham Plaintiff againfi Cumber Defendant. 
, " " 

I~ a Brit of <l!;rroh to reberfe a 3lubgmettt giben after a 'lIllcrDirt in an Eje6l:~ne A Writ of 
firma', tbe ctafe appeareb to be tbi~:- 31n an Eje6l:ione firma', upon Non culp. Error. 

llIeabeb bl' Dauborn tbe 9tto~nep fo~ tbe tlDefennant; a mterllirt 1na~ founn fOl- tbe ~ ~~.!~~.~~~. 
101aintiff, 1tlbo ball ~ig '31uDgment, fo~ tbe teberftng 1tlbereof it .tit of (l!;rro~ . /. 
b~l,mgbt; tl)e <!erto~ affigneu 1tla~) becaufe tbat no 116ail1tla!3 put in fo~ tbe m1efe~ 
lIant: 15ut tte (Jtourt 111as info~\lleb) tbat tbe atto~nep bab a .arrant from ttc 
IDefentJam to put th mail fo~ lJim, tbat be tetaineb bim, .antJ linin btm bt~ jfie fo~ 
tUis, ann t~at tbe .atto~nep Din reckon tbi~ unto bim in big Will of e;tpettce~~ anti 
~ber£fo~e it lUag p~tJpen ~n maintenance of tbe 31uDgment to balle tbig llEiaiI now t(l 
\le eutrell, (tl)e fame befn~ but common !Sail) mbfcb ma~ to fjabe b~tt entreD, but 
not 1I0ne bp tlJe i1tto~nel'+ .., 

:Jt IDa~ malletl fo~ tbe Wlaintiff in tbe Crit of ®rro~) tbat a~ tbi~ <tafe 110W if!, 
tlJe 1115atl cannot be elltreD, becaufe tbat tbe .9tto~nel' 1nIJicb ma~ Co tetatneb bp tb~ 
IlD~fentlant i~ 1l0llJ tleatl, anti tberefo~e no cmrl' of tb£ )l6ail nom to be, but if tbe 
~tto~nel' mere lilling, ~an migbc tbell nobl be cntretl. 

Coke Chief Juftice. aben tb£ ~tto~nel' i~ once retaincn,. anti ~atb taken bi~ 
If~ to tlo tbi~, anti batb it notl it !Vall be ~efl' miCcbifll0Uf!, if fo~ fuc~ an ®rro) 
tbe ~utlgment fi)all be reberCcb, anll tbi~ llug~t to babe bien but common lIBaiI; 
anti tberefo~e to p~el1cnt Cucb a miCcbief, ~ ~~ agrre tbat tbi~ :ll5ail fl;aU be no1tl tn~ 
neD, a~ of tue Came time in 1tlbicb ,tbe ramie il)otdu babe been cntretl. ; 

Dodderidge Jufiice agreeb mitb tim berdn toba\le tbe ll5ail nom entrto! If 
t~e atto~nel' blere Hutng, me moultl (1)en compel bfm to tlo tbi~. _ 
• Coke. ~erc i~ a grounll to balle tbi~ ~ail entren anll fileD, anll tbi~ to be nom 
fllttell, a~ of tl)e Came time acco~tJtng to hl1)icl) 1)e ball gib£n l)i~ monl' to babe tbi~ 
elltren, aUb bere to babe one to become Wail)great inc.onbenience blill eufue. . . 

Haughton Junice agrrell beretn, \llC balle bere O~Dereti tbis bcfo~f, if a.lli3tu rr:::o, 
main~ in (1)e 1)antl~ of an .atto~ncl') anll not filcD; after <l13~£cutton taken out) 10 
baue tbi~ fHctl.. . 

Coke. ~e ouglJt bere of tigbt to make a rule fo~ 1be ®uttp 'of tbe llSail, lnbcn 
a~ tb£ gtto~ncl' was paill f(J~ it, anbl.1ill not ti~ it as 1)e ougbc to babe 1I0ne. 

Dodderidge. l!3ereafter me wtll 1)abe commen lli3atls biCll.1ctl at toe eutl of e\1cr}! 
1ICerm, anll if anl' .atto~nel' \tIiU not cnter tbcir WailS, llle Will (1)en turn b(m out 
of tbe ~ffi(e (lIibCrs (Jtber _rit~ of cn;rro~ are lJere banging fo~ tbe fame· matter) 
aU 1tlbicb bl' tbe 1\ule of tbe 4ltourt fi)aU now babe an CUti. 

Coke. ~!ml1JCn au ~tto~nep appear~ fo~ dJe i'cfCll11ant, tbi~ lJotb in rInDt', ttat lje 
f~ to put in 116ail fo~ £Jim, anti fo~ tije future we 111il1 ccnatnll' bie\1J tbe )lfatI~ at ' 
tbe enb of euerp term, anti take tbat coutCe berein a~ batb brett obfer~£tI. . 

31uDgmllllts are not to. be t£ller[cl.1 fo~ fuel) cn;rro~g, if tbcp Qloultl, it 1llouTb lJe 
\letp miCcbiebous: 31n t1)t!3 p~tncipa141taCe, notbJitllftallbing tbe .atto~l1e!, blb'o batt 
taken bi~ jFre f01- tije ellttlllg of llBatl be tleatl, anl.1 ,no Wail a~ pet cntreD. .' .' 

llBp tbe Jltule of (1)e 1nbolc <ltoutt,Wail l.lla~ nOllJ cutren) a~ llf t~e Came time in :a11 entreed 
b.lttcl; tbe fam~ ougl;t to babe llftu emrelJ.. . Co 

Biggs 
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Biggs Plaintiff againfi J. S. Parfon de D. 
Defendant. 

A Prohibition. 1..$ a 10&olJihition, a lLtbe! bring againft lJim in tbe ~pititual~([ourt fo~ lIrptbts, 
Mo. 917· n. a (uggeftion tbere matJe bp l)im fo~ a modus of. 2 s. fo~ aU ltp(1)es; upon t1)is ;rtRep 378 a tB~(1)i1Jition grantetJ; t1)e partie~ at 31true UpOll (1)is, went to" :m::rial, ann in tbis _ 

. . • lICrfal, tlJe i01aintiff in dJe ~~obibition became non~ruit, becaufe 1)e cQuln not p~Ollt 
tl)C modus; upon (1)i~ a ~onruItati.on was granten to tbe ~ptritual~<lroutt, fo~ 
tbern to p~ocren tl)ere; aftetll1atlls a ~entellce tbert patren agetinft 1)im, againft (1)e 
modus; from t~is ~elltellce be appeals to, anotl)er ~ourt, upon tbe fame )Libel 
tl)ere againft l)lm, be fuggtfts a nclU modus ~bf 2 5. fo~ $1tptbe",~o~n ann ~ap, ann 

Stat. of SO E. upon tlJis 'P~aps to 1)atle a nem ~~obibittoll upon tbe ~tatute of 50 E. 3. cap. 4. anll 
3· cap. 4' tiJis upon btl1 obm (urmtfe, tbere bring tbe (ame lI.ib£! as befo~e+ 

Coke Chief J ufiice. _itb tbem Double 10leas ar~ not tJifaIlO11len! :m:1)i~ 9ppeal 
'l)ere being in (1)e fame ~aure, fball not make ttS to grant a nelU 19~obibition ; 
tlJe ~tatute is', after a (!Confultation tmlp grante'O·.! 3f 'a patron tlo libel tbere 
fn~ m:ptlJes of ~rres abube tme~tp. Pf~tS gro111tl), if a €onfultatil1n be ~rantei:J, 
anll be libel£) tbete again fo~ :m:ptlJe of ~reat m:imbe~1[rre~, be tlJaU bere 1)abe a 
nelU ~~(llJibition, becaufe fbe <tonfultatfon l11a£) not Dull' granteD; tbis .act of 
~atlia'ment ou~lJt to I)alle a reafonable <tonftruaion, (S.) to be befo~t tbe.famt 
lunge, anD fo~ tbe (arne ~aur£ •. 

Dodderidge Ju1lice. ~IJe .appeal 1)0tlJ oulp {ufpenn tte ga,enteucc, but ret tl)e 
fame llantl.9 am in fo~ce! 31n tbis <!tafe it mouln be berp miftlJtebou~, if a nelU· 
~~olJibttion fboult'l be granten; fo~ (0 upon fellera"! 9ppeals tlJ~fe o~ fout ~lolJtbi:: 
tion.9 mtglJt be granten; mlJfcl) lUonlb be tlerp fnconllenient ; uotlUitlJftanl1tng cbe 
perron of tbe jiullge be ~ere alerren, pet it is fo~ tbe fame ranfe a~ befo~e. . 

Haughton J uftice. 1!!:ue intent anti purpofe· of tl)is ~tatute !las; tbat be lUbic~ 
1)atlJ but one fuit, fiJouln not be- fnfiuiedp troublen. 

Prohibition lIrbe 11llJoie <!Coun againft tbe @~obibitfon, fOl- tIJe great inconbenience tlJat 
denied. migbt eufut') anti fo a ifllobibitfoll in tbis €afe ma£i neni£:o. 

The Spaniib AI'A 13 ASS ADO R for his Mailer Plaintiff, 
againO: Captain Gilford Defendant;' . 

• • 
The Bail T~e ,Iaitltiff 1)abing a 3lubgment in an 9ttion of Webe in tlJe C. B. againlf 
br!ng~ in the tbe 11Defenl:lant, anl1 a Capias fo~ tbe taking of l)im; becau[e be couln not be 
~tn~pal)&c. ta kell, a Scire facias 1l1as grantel) to lJim againft tbe 3Il3ail, upon \tllJicb a Nihil 11las 
I ~~.J~p. 37 r. tetutnetJ; after11larn.s Gifford t1)e Wefenl1ant, bl-ougbt·a .rit of <!l;rtO~ to rellerfe 
2 Ro.Abr'491. tbe 31ungment, ann bp tbi.9 ti)e Jl\ecO~l1 mas tt'molleb in B. R. after a· reconn Scire 
, facias granten againft tbe ~ail, mbo befol£ tbe return of tlJiS', in bis lJircbarge) 

blougbt in tlJe p~indpal) anll plapen to batle tbis IJere aHomell; anti 1l1betb« t~is 
fi)oull1l1e nom aUc1UetJ, Ol not, 1:l.la.s tbe qudtioll 'f 

Coke Chief J ufrice. ]n ~ir George Bowes <!tare: 31t 1tlas refolbelJ, ~bat if 
t~e ~aillJO b~tn~ in tbe Pliucipal UpOll tbe fitll Scire facias, tbi~ de jure ougbt til 

• . be 



Part III. Term in. P afch. 14 Jac. 
lie alloblctl; but if be 1l1i1l i'iltp, ann no not1Jill~ bcrcin till t{JC fcconn Scire facias, 
anti tten lULU b~ing in tbe wtncipal, tbis i9 not tben to be aUohlcll of, (19 in t1Jat 
<!tare it bla£' Jaefol1.1etJ; ant! tbt~ 1t1a9 in tbe time of ®uren Eliz. in t{)t~ ([ourt ! 
~nt'l fo a9 all t1Jc <ltlctks·llill noW tllfo~m tbe <!J:;ourt, it is nom fo UfCll, (1)£ tteel 
co~ni~ame fo~feittt'l fo~ t'loing notbin~ upon tbe fittl Scire facias. 

Haughton Jufiice. :m:be 3iun~m£1lt llJaz in Wellt, a Capias retumetl, tlJ£ nCID 
fat)ertff tan not e,:er:uten t1Jf9; a tmrit of ®rro~ b~ouglJt to reberfc tbe 31ul)gmcnt) 
after ttc .tit is e~ccute!J, tbis tmttt of (!];ttO~ mall not be a Def£atin~ of tbc 
tJ];~cClttion; tbe Scire facias i£'l fo~ tim to QJebl llJl)p 1Jc not1J llot anflUer, be faid) to 
tlJis, 1Jere is tue partp fo~ blbom 31 am lll3ail) tbi9 i9 goot upon tbc Uta Scire 
facias. 

Coke'. 1tlJt <tourt of C. B. anl) tti~ tlo tliifcr in tlJi9 manner, tbete in tlJe C. B. 
tlJep l)a\1e but Clnc Scire facias, but bete llJe batJe tllJO; d)e lI\eco~n iz bere tcmouell 
befo~e t1Je fecollt! Scire faci3s, ann tl)ctcfo~e te iZllot to b~il1~ in tbe p~tl1cipal, afef!: 
tlJf~ iz rcmoben bl' a .rit of ([;rto~Janll fo tbiz {S110t nom to be aUol.11cn ; ann t1Ji~ 
t1J£ <Jtlrzrk9 ntn affirm to be tlJe ancient ure in tbi~ <!J:;outt, to aUo\U of tbi~ b~in~tng . 
~n of tIJe p~incipal upon ti)£ firtl Scire facias, but not upon tije feconl1: l!eut pet of 
later time ttcp {JatJe tete ufell tte contratp (in tte time of Popham Chief Juilice ) 
to allolU of ttis b~tllQ;in~ in of tbc p~illcipal bl' tbe 115atI, b£fo~e t{je return of tue 
fcconn Scire facias, (as in tlJi~ p~incipal <!tafe it llom 11l(9) but cti)ftll1if£ it l11a.s re~ 
{oltJet! in Bowes <!J:;afc, tte fame to be alloblell upon tte firtl,but not upon tbe feCOlltJ 
Scire facias. . 

. Dodderidge. State Cuper vias antiquas, t1Jiz ig a furc ann tue beft blap, anti ttere~ 
fo~e tbf!' is not to be allOlllctl upon ttc feconn Scire facias • 

.ann Co bp ttc Jaule of tbe ({Court, tti9 llJas l'ItfaUo\l:lClJ, bdn~ upon tbe (eCOll'll The bringing 
Scire facias, aCCO~l)ili1! tn tb~ tdolution in Bowes <!tafe. i~ of the prin. 

clpal by the 
Bail, &c. 

Langworthy Plaintiff againfl: Scott Defendant. 

I~ a .tit of ®rro~ to t£berfe a 3lun~ment) giben in tbc ~ano~ <!J:;ourt of Tiv'er- Error. 
tOll, bl\l£te d)£p p~erctiilel1 to bolt! ~Iea of anl' fum, if it be in anp matter 

toucbirtg tbe ~tanmnp. Nota~ tbete llJere t\Uo <!tourt9, (S.) :i[{Jc ~ano~ <ltOUtt of 
Tiverton, ann tte jh~::>~ourt: 1tbe S!9ano~ <!J:;ourt l.lJa£) in COfllwal, ann tue JF~~ 
<!tourt in Comitatu DeVOll. 

Langworthy b~ingg bia ~-mrtit of ®rr~ upon a 3iutlgmcnt gitll?1t ill tue i1Wallo~ 
€outt, llJbercas in l.1eritp tbc p~incipal lttl:Jgment 1ua~ gtbcn in tbc jFre:<([outt 
in Comitatu Devon, Co tbat b£rein be uatb mitlaken lJimf£lf. 

Dodderidge J uftice. \lllpOlt a 3!un~mcnt giucn in tije ivtal1narl'~~otltt, ttl' courfe 
i.9): I. :m:o appeal to tue mtic£somtarnell t 2. jrrom bim to d)£ ~arl)en, anti aftet 
to tte IDuke timfdf of Cornwal, tubE'll 1)£ l)Rtb tan tis JLitJ£tp. 

Coke Chief JuHice a~ni£lJ wit!) 131m IJerdn, but b£fo~e tbf.9, tbat l)c batt tiS 
iLibettp to appeal: I. 1[0 ttl' .ar11£\l, aun afterb.iari)~ to tte ~ouncfI : llEttt 110 
Uttt of ®tt:o~ Hetl) upon a 1Utlgment tberc gttJCll, fo~ anp twitter tOtl(1)iurr tI)c 
~tannarie.9; but upon a 3:ttngmcnt tucre gillcn upon collateral martct£), a (J1i}]Irit 
of ®rro) well Iictty, anll ti)tB batu been fo befo~e tcfoltlctl, a)3 tbe ram" is to be Cem 
reco~nel.l in tbe ~IJanc£rp) in tte pettp:<Wa~ .®fficc, IJp aU ti)£ 3{ttOgCB, Up1JU ~ 
<!tonfercuce tan. 
~te blbole <l!:uurt of .eJ)pinfon, :!1Cbat tbip t~rit of ~rroh a~ it i.G lJere b~ougl)t~ 

~ not 100b. 

Termin .. 
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Cowper Plaintiff again8: Fran/Jine D~fendant. 

Entred Tern1in. Trin. 13 Jac. B. R. Rot.94 I. 

Trefpafs and l Ja an action of m=terpar~ nntl (l!;jcctment, upon Non culp. pleanel), tIJe parties 
E;eltmenr. lllcre at 3:ffu£, ann lllcnt to '$Ltiai; tte 3urp fDunn a {peciai ~lernirt, upon 
] 8Ro.Rep.332. 111IJlet tlllertlirt tte <tafe 1l.la5 v~ietll' tui~, (S) ,®ne John Walter bcin~ [eifen of 
~r~: Ja. 400. ~occ~\,!c lLanp in .Jrre~ftmple, conucl's ~{JiS lLanD bp ~kll.lof .frc~ffml?nt, unto 
Mo. 848. n. Thomas U1S eon tn tl)U~ manner, (S.) Z[.O IJtm~ anD to tlJe ~rtr9 of tJI9 il60lJp, Ha
l 152. bendum to tte ufe anll vetoof of {Jim ann tis ~eir£l fo~ cueI:; hll)c aft£r1l1art~ DC::: 
?~~~/6~9;he bffed) ~n tt~9 bl' l)iS ~ill to one, unllCt ~~om tue ~Iaintiff (laj.ti1~: l[;IJe pOint~ 
Limitation of mObcn 111 tlJlS <tafe lllcre. 
th~ ufe Is void Jrirft, ~l)at ®ffatc Thomas tlJe ~on tall bl' tlJis yeoffment Iimitcll in tl)ts nHillt 
2 Ro.Abr.7 I 9. ncr, GlI)c.ti)er l)e i)ati) an €l1ate tat!, o~ in ..frre".fimple. 

Term. Hill. 
13 Jac. E. R. 
&c. 

~lJe fecllllll queftfon, ml)ctbct 1lt:cnnnt in tat! mnI' be feifel! to anotber ufl? 

Nota, 1J[:{)at tbi~ <tare \Ua~ ar~ttell, anti lOll\,! iJCbaUllul' <!teuurcI of bot!) fioc,9', 
Termin. Htllar. 13 Jac. B; R.. tuttI) fome ®pfnion of tiJe 3,UDgcS l)crein • .ann 
tuen, 

Coke Chief J uflice. tJ?IlTbctbet 1!Ccnallt in tail mal' lJe feifcn to !ttl c~p~crs ure i 1 
IJabe mttcll fta~get£'O t£rctu (bttt tn tti~, ~~. Plowden 1.Ua~ aIUJaps confil)l'llt tljat 
l)e cotlln not) to an impHell ufe, 1.Uitl)cut 'all quefrion I)c cannot 1laml fciCeD: 3.11 
t~i£j ([are"1uearc to JUDge, like 3\utJ\'!£~, upon tl)e .fab~tck of t~e Ween • 

.a .froffml:m at tl)C ([ommon }LaUJ mane (0 011£) anll to tlJc ~£in; of tis llfOllp, 
mil£; a j7re:frmple connit(ond; l1.fter1l.lart$ tile limitatioll i~, to tl)C ufe of brm anll 
ljis ~eir£; tl]cfc nrc to iJe fuel) iljcir.9 a~ 1lJrre mille]) brfO~f. ' 

Qis if a jproffmrnt be mane to- onr, anti to big 'l!5{'ir~, a~ Iou\'! a~ J. S. fi)aU f)a1.le 
~cir$ of biz ilBol:l)i, to tue ufl? of tJim ann 1)t$ i!;Jctr~ ; no 11£1U Wdr~ lJp tlJis is to 
l)llue liji~ ~,UmD, tilt tile 'Wcit:p of {Jig jl50l)r. 

3f f( mnn ve (~iren of iann, to 1)im anti to l)i~ tInifc, anti to tl)C t~cir$ of i,im 
lulJo leuies a .fine 11litbout anl' conftl'lCratton, tlJis {ball be to tte ure of (uel) ~eirg 
fj£i dJe ®frate befo~e 1l1a.s, anti (0 in ttis p~tncipal <tare, upon dye compofition of 
tbis iaDeeD, tl)e meaning 1lJas, ti)ac l)e fi)oulO babe but an ®ftatC tail, anti no :fre~ 
ftm pIe. 

Dodderidge Juftice. 3f iLanil be giU£ll to one, a11'O to lJi£i ~cir~, a~ IonQ; as J. S. 
f!)aU baue iITtte oJ bis ~fODI', tte rematn'Oer nbCt, tlJi~ is a jFt£~nmple Determinablc, 
ann tlJc Umailltler i9 noin. 

CIoke J ufiice. 'ere tis meaning 1Ua~ to maRe a refitaint, brredibus pra'
dic!is. 

Sr I~.rf 32 H.8. Dodderidge. 3S11ot tti£) ucre a jF(c~fimple lUit1)in tI;e ~tatute of 32 H. 8. cap. 1., 
&:, Of wills? dearlp it if. 

Coke flQ;r£ell l)erein UJitl) 1Jim, fo~ a Detcrminable ,f:cf:;\1mplc ill tr1.1i[able 1nitlJin 
tl)lIt ~t!ltute: ~ut if tlJe fame be Iimitcll to one (It)tI to I)ls lBcin::, tlming t~( life 
of alHltl)Cf, tbi~ i£; not lJcbtfable mitbtn tue ~tatutr, anD (0 Ip ttc tliffHcmc • 

( 
I 

.£nn 
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anti to t~i.s purpofc, f~ 8·Eliz. Dyer,fol. 253· placito 99· & 100. CafTandras <!tafe. 8 Etj~ DyEr 

at are· bere lunges of tbc }1a11.1. 11ro ttts purpofe i.e ,tbc <!Cafe of Odiham r£,:1 f. 253~ &c. ~ 
m£mb~ctl Spars, fo1. 118. b. in Woao) Bonhams ([arc~ 1tJ~cre Carter hlas lDlaiUtiff 
againft Ri?gfiead, Hilla~. 3 4 Eli~.' C. B. Rot; I~. mtcre A: mas (circD of die, ~an06- fO~: 8~ b~~~ 
of Staple In Odiharn,. 10 Comltat. South. In fee, anll aUo of otucr ~all~.etn Odi-
ham ,in fee, fuiler.s a cOlUmon t£CObcrp of all, antllleclarcs tue u(c bp 3,nnclltnrc, 
~bat tbe tetobcrer ilJaHllanll tetrell of aU tb,e hantls anti 1!Cct1('mcnt.s in Odiham, 
to tbe ufc of A. anti bi.s aife, anb to tbe ~dr~ of bi~ iJonp begotten; IJe nic'\:, 
antll)i£l Wife furbibc.s, anb cnt£t~ into tbe ~ano~, bp fo~ce (If ~bc gell£ral.:\lJo~:o.s, 
anJull\!en tbat'tbefe 1l1aU nct e:ttenb to. tbe ~ano~, llibicb Wa9 fpectaUp natl1fD .lJrr£ 
in tb(.s p~incipal <!Cafe, it i.e to tbe ufe of ~im anll bi~'IlJ£ir~; tbefe tlJaU ilc tue 
lIJrirs of IJ~s bonp. ' " '. ' 

Dodderidge. llEefo~e tbe ~tatute of '27 H.8. cap. 1,0. of Ures (S.) in 2.4 I:J. 8. Star.of27 H.g, 
Brook, title F~offments to Ufes, placito 40. it \tlas belO fo~ clear :J.La\tl, tbat 1!Cenaut c. 10, OfUlcs. 
in tat{ couln not ffann feifell to tbe ufe of anotber. 3it IS nOID to be (Onfln£r£b)wbr.-
tbet tb£$)tatute of 27 B. 8., cap. 10. batb maDe anI' alteration in ttlS') 1)~ not f 

Coke. 1!l:b e ~tatute of 27 H.8. llotb onlp c~ecute 010 1Illfe~) but notb not create 
anI' new mlfe~. 

Dodderidge. 1!l:be ([afe in 2 EIiz. Dyer, fo1. 186. i.e goon )Lalli. 
Coke agrren mitt) him brUin. " , 
Dodderidge. 115p tbe t!llfr, atlotbet ®llate map be tban 111bat Was befo~e. 
Coke. 311)atJe aUnal's tl)ougbt, tbat m;enant in taU bp £JP~d.e limitation cannot 

nantl feifet! to tlJe ufe of anotber. , " 
Dodderidge. mitfJoue all quellion be cannot be (eiCcD to an implien ufc, but tbe 

quenion bere wiU be, h1betbet be map be feireD tJ) an £J:P6-efS ufe. 31f ll.ann t~ 
gitJen to one ann to bis ~£ir~) anll if l)e llie~ wiebo«t ~etrli of ~i.s WOllp) tbe re-= 
mafnber abet) ti)l£' i.sa goon remainller bI' 35 Affifar. placito 14. 

Coke at t\Ji9 time inc1tnen to be againlt tbe i0latmiff. 
9fter\tlarl111 (S.) Termin. Pa.fch. 14 Jac. B. R. tbh:; <[afe 11.1a9 mobEn anti arguen Term. Parch. 

a~aln; witb fome opinion of tbe lunges futtuer berein. 14 Jac. B. R. 
31t \tlas urgen fOl- tbe If\Iaintiil bp George Crok~, ~tat quacunque via data bete &c. 

is a goon <!effate tail; ann if one b~ing~ an Eje6tione firm~ f06- tlJe ltlboIc) babtug 
title but unto a mOltl', pet a.s it batb becn bere anjungen a\!ainft Bracebridges <!Cafe-
tn Plowdens Commentaries, be fi)all babe ]ungmetlt fo~ a mottl'. 

Dodderidge. 3in 24 H. 8. Brook befo~e t£m£mb~el1) it wa~ aDJuDgen bp aU, t~at 
jitenant in tail cannot ffann retfctl tl) dJe ufe of anotlJer. • 

Croke. )15p £1p~ef9limitation it map be to dJe uCe of anotlJl?t. . 
Haughton Juttice. m::~ts i.e a great quell ton, ann berp conff06tabl~. 
Croke. Ebe intention oftbe partp is tere to be t£~arllelJ+ 

j1a uf$h ton. 3t i~ agrttb, tbat befolc t~e ~tatut£ of 27 H. 8. tl)t~ lUng 110 goon 
u~ , 

Dodderidge. j[;1)f ¢aC£ in 24 H. 8. 1un~ befo~e tIJe ~tatutc Of Ures. ~be rc~rotl 2 H 8 B • 
tl1en 1tJa~, t\Jat if be nio c~ecute an <!eftate acco~Dillg to tl)eufe, tt)e irrue map reDu(t 4 . , roo~ 
tbis back again bp bi9 For~edon., ' 

Haughton. 1!l:be )Lam \tlill not fu{fer no~ ~ompcI one tD no a boio tUing. 
Dodderidge. l[lJi~ <!taCe i~ put in vy alllnghams <!tafe, in tiJe ~ommcnta~ 

rieg. . ... 
lICI)e bJl)oIe <!tourt tlJtn fain to tl)e ~Iairitiff)1tCbat lJiJ3 beft blap mouln be to babe 

a 3ungmcnt fo~ a moitp a.e a ~obeir. 1!l:be ([ourt inclintl1g to be of®ptnton) tuat 
1lr:enant in tilt! cannot be fcHen to tlJe ure of 811otber • .ann fo fo~ tbi~ time tlJe <tare 
lllas aOJoutl1ClJ. 

~ftcnllar1)9 (5.) in ti)iS $term of Trinit. 14 Jac. B. R. tbi~ cJrafe tuas motJ(ll Term. Trin. 
again • .anti tbe 31unges b~i£tlp tleliberetl tbett lIDpinton.e beretn. J 4 J Ie. B. ft, 

Coke. llrbe <refrate. b~re·t% an ®llate tan) ann tl)ls (u,bCe'tluent urc tuup iimiteD, &c. 
W b 1)Otl:) 
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bct~ not altere elJc <!Dllate, a'un t~fs i$ t~e Ilronger, lJcin~ mane to tbe partp timCdf; 
ann ~ am \)£1:1' clear of tuis opinion, ann t~i~ is ftron~£r ttan if it ban 'bren to a 
llrllugH, t\)f9 bere i9 to tbe life of bim, ann tlJe ~etr~ of bi~ bOllp. ]t i9 an tIl of~ 
fice of an 3lnterp~eter to' confounll tlJ£ fnunt of tbe partp 111\)0 malle tbe IlDrell. m:lJe 
~tatute of donis conditionalibus, faitb, onis ipfo jure tit nullus. 

31 aIfo am of opinion, tbat tenant in tail cannot be feifen to a 1l1tft; be cannot 
t~etute aup tlIlfe, no mOle tban a ([o~po~ation, 24 H. 8. Brooks <!tafe~ befo~e 1:e:l 
memb~ell, ann 27 H. 8. fo1. 10. in Dockwrayes ([afe to tti.9 purpofe. 

Croke agrrell 111ftU bim bcretn, aull fn~ tbe fame reafon, an.b ttat tbefe latl11an~tlS 
in tbe IlD~n are mo~e bl' 111ap of £~planation tban of limitation; anll tuefe 1t1o~n~ 
i1U~ut to be applictl to tbe fenfe anti meaning of tlJe partl', anll tlO not enlarge tbe 
ll~ecetle1tt <leilate 110 mo~e tban a 111arraUCl' ilJall 110, ann fo of t~e ure bere. . 

ann a£( fo~ tte Ceconn point, 3!t i~ betp dear) tbat :l!Cenant in tail cannot be r£iCen 
to tl)e ufe of anotber. . 

Dodderidge a~rren 111itl) bim 1)etetn. . 
I. 3lt i~ cleat, tuat tbi~ <!ellace, a~ tlJe fame if) limitetJ bp (1)e· Wren, i~ an <U;tlate 

u~ . 
ilnll fo~ tbe feconn ¥,oint,be it bp 111al' of limftation,befo~e t1)e ~tatute of 27 H.S. 

o~ after tue ~tatute, m:enant in taU cannot be f£tfell to tbe ufe of anotUet. llEdo,e 
24 H. 8. Brlla~. tue ~tatute (5.) 24 H. 8. Brook befo~e t£memh~e1J, being a iltcrolutlon of all tye 
I)lowdms Cam. 31utJgc~, tbat 1)e cannot be feifell to tue uCe of allotber. 
f. S5S' Bee. 31n tue fCCOUlJ part of Plowdens Commentaries, fol. 555. in Walfinghams ctafe, it 

i~ tbete fain bp Manwood, llCbat if oue be feifen in fee, ann at t1)i~ nap make~ a gift 
, in tail to one, to tue ufe of anotbet in fre, now hl' tbi£l tbe cefiy que ufe, 111bo bat I} 

:.4 ~8; BrODt tue lJ..anlJ, bl' tue ~tatute of ~7 H. 8. batt) one jflt,-,ample in tbe lJ.ann netetmi~ . 
&~o eots uable, upon tue ®tlate tail, anti tbe Wono~ anotber. 115ut Note t1)ete bl' Plowden, 

. tbat tbis cannot be fo bl' lJ..a111, fo~ tbat a ufe cannot be limit en upon an CIellate tail. 
il£l it is alJjttll~£tI in 24 H. 8. Brook jFeoffmeut to uf£~, p}acito 40. anll Brooks €afcs, 
fol. I I. placito 60 . .an11 tte true teafon 1llbl' befo~e t1)e ~tatute of 27 H.8. m:enant 
in tail cannot nantl feifen to tue ure of anot1)er,i~ becau(e 1)e cannot be compel1ell to 
e,;ecute t1)t~, ani) if ue llo e~ecute it, ti~ 3ltTue map fetcu it back again bp ui~ jFol~ 

The·S~at. of. mcllon. jFo~ M it i~ in tue ~tatut.e of WefinJin. 2. cap, 1. De donis conditio
~eftdmm: 2. C.I. nalibus, voluntas donatoris in charta fua manifefie expreffa, de cetero obfervetur, 

e oms. anti tbis is not to be alteretJ. ~ereit is' limiten to be to tue ufe of .ui~ ~eir.9; (Uiil 
(Ju-gut to he Cucu ~eirs as befo~e 111ere e]:p~erretl in t1)e fi.tft part of tbe ~lttl, ann 
tGts to be [0 is a 1Jrrl' plain cafe. .ann fo ttis Jl.ann tben is to befeenn anb come 
unto tbe tluo J)augl)ters as col)rirg, ann fo tue !l)laimtff ou~1)t onip to babe 31utl~~ 
Ul£m fo~ a mOl'tJ!; a~ fo~ ,tuac wbiclJ. belon~£1 unto one of lU£ i'augyter.s unne; 
blbom 1)£ claims. 

Judgment for 
the Plaintiff 
for a moycy. 

Haughton agrreb lJ~r£in in o,pinion \l:litb 1)im, upon t1)e lLttfolutiotl in 24 H.s. 
anti no lltffereuce tbcre wtn be, 1t11)etuet t1)e fame be befole o~ after t1)e ~tatute (If' 
27 H. 8. Of Ufes,tue <!tare in 2.4 H. 8. ober:'-tulef) tbiS' <!tnre; aUo tui$ liCe uere tlott) 
not alter t1)e nature of tbt~ <!etlate, conttarl' to t1)e fir! limitation. 

Coke. 31 was al1t1al'~ of tbiS' opinion, m:\Jat :l!Ceuant in tat! cannot e~ecute a ufe, 
anti tuat hl' tue ~tatute of Wefim. 2. cap. I. if a jftne be lebietJ) finis ipfo jure fit 
llullus. , , 

lltlJe <!toutt aU a~rreing deadp bertin. 31ulJgment 111a~ eutrell fo~ tl)e plaintiff, 
but onlp fo~ a mOl'ep, 1t1bi(1) b£longen to one of tbe llDauguter~ anti cobetrf) unllet 
ltt\Jom tbe ,laiutfff claimel1 tbe bllJole. 

Cotten 
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• 
Colton Plaintiff ag,ainfi. Wefcott 

Defendant. . 

I ~ an .aai~~ upon tlJe <!tare, f~~ a_p~omire, upon NOll affumpfit plea~b, a 1!!terl A8ion upo~ 
'Dirt \)la~ gtben fo~ t~e @lamuff,; George Croke mobeb 1b£, <!tOtitt m iltrcll of the Ca~e on 

31u'D~~ent, tbat t{)£ ,IDedatation, i~ not gOOtl, tb~re bdn~ no gootl .confitJcratioit ~ l~~~~lre. 1-

tbtrctlt (et.fo~tb to tater tbe p~omlre, tbe fame betng fo~ a confi:oeratlon pall, anti I Ro.Ab~·:~ .. 
Co not goon. m:be <!taft fo~ tbi~ .being, ~1Jat t1)e EDefennant wa~ a eutcr to a . 
POttilg ~atll, mbo llin fojoutn tn biB ljoufe, aftet11lartJ~ tlJC Wefennant Din matt~ 
lJet. ilnlll:lill tlJen nefite t1;e @laintiff) t~at ~iB .ife migbe mil continue to fofourn 
].Uitl) bim fo~ a peat longer, to 1Dbic~ t1;e ~Iaintiff agrrell; anti tbat afrermarll9j 
(S.) fucl) a lJap anp mont.b, ale. 11l1;icb mat; t1;en about tbe millnle of. tbe pear, tbe 
m>efennant nin p~omiff, tbat in confineration tbat be b.louln futter biB mItfc t.ri 
continue tbcre a~ a fojour1ler fo~ tbe b.lbole peat, t1;at be 11.1oulll tben pap bfm fo~ d)e 
11.1boIe pear,(ng tucll a~ fo~ tbat b.lbic~ \t1a~ pall,a~ fOl tbat \tItieb \na~ to come.) .ann 
fo it ll1a~ urgetJ, (1)at tbiB AiTumpfit b.la~ grountJl?tJ upon a confineration paft, hlbicb 
is not goon in lI.all1, an\l fo i~ 10 Eliz. Dyer, fo1. 272. d)e <!ta(c of tbe bailment of tbe Jo Elh,. Dyer~' 
~crbant. . f.an. 

Coventry fo~ t~e l0laintiff; ]f tbe <!tafe bab bkn fo,tbat tbe 11lbolc pear ban 
illim pall; anll tben tbe ID.efenllantbab ramc to tlJe "Iaimtff anll malic tbis p~O:1= 
mife, tbat in confioeratlon be tuoull) rOjOUrn bi~ Wife fo~ a pear longer, be \nallln 
tb£ll pap bim fOl tbis pear, anl) fOl ttat 1nbicb b.las patt befole; dJi~ ~all bren Ii 
gmil confincration to ratft~, a p~omi[e, fOl d)ae be is at a p~ejubice bp tbi~) fo~ per~ 
anbtnture te llIoulo not lJab£ COfournelJ bt9 mife fOl tl)i~ lall pear, if it ban not 
bren fOl tbe Plomiee of papm~nt of tlJe firft monl'. . 

Coke Chief JuHite agnen tbiS to be a goon confitJeration to raf[e a p~O'~ 
mife. . 

Coventry. 11tbhJ notb not lIitter from tbe PlincipaT ([aCe; fo~ altbougb eye 
~Jaintiff l)an agreell to Cojoum tbc IlDefentl811t!) Rife fo~ a .pear, pet tbere lints no 
c£rtain ~um agtren upon to be pain fo~ tlJt fame,anll tbetefo)e it l:l!BS in big eleltl:i: , 
on to krep I)rr till tbe cni) of tte peat, o~ not; anti tberefo~e if tbe EDefennant ban 
not maIle tbi~ p~omtfr in tbe minnIe of tIJe peat to pap bim Co mU(g, be moulD nn~ 
babe (ojournetJ ~i~ tmttfc until tbe enn of t1;e pear. • 

Croke. 3! agree tbe . ([aCe in 10 Eliz. of tbe bailing of d)e ~erballt to be fo, anll 
31 a~ree aIro, t1;at if all tbc peat titl) been pall befo~c cue Atfumpfit ban bren been 
mane, tbat tbfs ban not been noon: ~ut tete, inafmucb as tbis roas befo~e tbe peat 
Was eutlen, fbis is a gmtJ p~omi[e) groUnl1Cll upon a glDtJ confinetati'on. 

Dodderidge JuHice agrren b.lftb tim beretn; ann IJere dJe (Djournin~ ,of tf)t 
aife b.la~ at l)i~ requeil in principio anni. 3f upon requeft, cne becomes bat! fo~ 
J. S. in an attion againft IJim; if afterb.Jartl,S, banging tI)e gction, be trotb p~om illt 
to Difd)arge {Jim of tbis', tbis is a goot'! confitleration to raire a p&omtfe, bp rcaron 
of tbe r(queil p~erettent. 

Coke a~reen 1Uitl) tim berein, becaufe tte ,adion bert 1l1as continuing. ' 
~t was d)cn ut\Xell, tbat bere t~ anotber confinerarion fo~ anotber p~otl1tf£ in tJJe 

WccIaratiol1 (S.) 3n confitleratlolt ti)at tIJe ,Iaintiff flJouln boa to tlJC IDrfentJanc 
fo~ a quarter of a pear to come, I)c tlin afinme to pap bim tantom, quantum muitus 
fiTer, ann.llorb' aU!.'D~f, tbat l)c Dill boa.rtl tim fo~ debeu b.leeks, ann Co of bi~ ob.1n 
t1;fll1ill~ , it appears tbat 1)£ tan not boarDell tim fo~ ti)e 1ni)oic quartet. 

Coke & Dodderidge. m:bt~ t~ goon enougl;" fo~ if !Je llloull1 not come to loam 
JIB b 2 HJ 
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to tbe \0lainttff after tbe deben ll1k~d\~, pet te tlJaU pap tim fo~ tue time tuat be 
tall b~n llJitb ~im. • 

3lt 1tla~ eben furtber urgetJ,tuat tbe ,laintiff in lJis.m>etlaration ret~ fo~tb lIi1'ltt~ 
v~omtrc~ to pal') tantuITI) quantum meruit,io, ttt timug l)f ntller~ tlJings, aUb tatb 
fet fo~tl) perfo&mance of tte~, anll tbat b~ tftferbeb fo mucb fo~ ellcrp one of tlJem 
ill particular) tte laj~cb in toOC'>, amnunt~ to. facl) a fum, wlJiclJ tlJc WefcutJauc) licet 
[;;epius requifitus, lJ~j not pain, (0 ttat it appear~ tbat bert arc felleral p~omtre~, 
anll but one bemann manc. 

Coke'. ~t dJi~ is gootJ)fo~ tlJc 1ll0~1l~'1icet f~pius requifitus; ann cOl1tialfus eft quMi 
actus C{lntra> actum; anlJ if oneconmut}3 to l1a12ullto anottct fOl an!, riJtU'g, tanturn, 
quantum meruit, as fo& a quatter~ boarl1) if 1)£ will·go a1t.tap tWO o~ tb~f& naps after, 
1)c .fi)aU ~t\P fo~ 1.1)£ retinue. . . 

Nota, itbat in t'lJi~ it \Ua~ agrazn bp Coke anl! Croke, tbat an ~nfant mall not 
be cl)argcll, ullon btJ:! p~omife fOl 'tte boaril of a llnmger) but otberll1ife it 1l1all be 
fo~ ljt~ oWn boarn. . 

~ljc lnl)oIc,<lt:outt agr~n fiJe tlDcclaration to be gOOil) ann tbc p~omife grountlel1 
upon a goon'ronuncration, anl'l tiJerefo~e bp tlJ£ 1I\«i£ of tl;c <It:ourt, 3;ullgmC1lt 1l.1a~ 
giUe" {O6- tiJe JPlafntUf. 

18 E. t. way· Nota, "4lipon a, motion mane in <ltourt, 1t bJa~ qtietlionen, 1t.tbetUer t1)e tlmtife of 
'lands Cafe. a banitllen man tlJouln lJabe ber 3l0pntttte '! • 
I Ro,RelHoo. Coke Chief J ufiice. 3in 18 of Jlifng E. I. tljctC wa~ a famotl~ <It:afc) anll it mas 
~ I~.o;:1.[· Wayl~nds ()tafe a 3unge, anll bani~en bp ~atltament+ ~l)cn rl)cp beIo lPI£a~ in 

I @atltament. l!l:bere were tlJen tlj~re tljings offcut! unto V/ayland. 
1 •• lJetlJet fo~ tlJe offence lail! to bfs cljatgc,be 100uln be trien bp parliament '! 

~~ feconl'l, to be perpetuallp imp~iConcn. S1D~ tbtrll, 1tfiJctljer bc bJouIo be banifi)clJ '! 
~e mane ljig cljoicc of l1!3anUbment; anl) [0 be was acco6-lJillglp banitllen bp ~ar::: 

liamcnt; anll iJi~ ?Jro!ltfe tben b~ougl1t bet .rit of IDl'Ih1er. 3lt 1tlas beln tlJc fame 
~tll ,not lie, but an ,artion bp bet b~ouglJt fo~ a petfonalw6-ong none to tlJe ®tlate 
1llbtd) be ljan con1'lepcll to lyet, lUag belb wcU t.O ltc, but not Womer. It ma~ tljen 
quetlioneo, lnljetlJcr after tlje banitllmcnt of ljet ~u~banlJ, illc fi)ouln tben enJop bet 
]opnturc fedeb on ljer fOlbcr lifc) o~ not i $lto tlJe nebating of tl)is <irafe) aU tlJe 
:Jllings <!Council, ann aU tlj£ 3iutJgeg lUere calleD. ,ann it wag tlJen upon gOOl1 anbice 

, ann great lIeHberation litulen, annlitefoltlen bp tbem all, :m:lJat tbe fboulo babe bet 
Prefidents)&c. 3l0pmtt~e). anti £lljOP tlJe fame tlurtng lJet Itfc, after tbe banill)meut of bet l!3uf;: 

iJantl; 1tl!JtCb QJc CnjOpel1 acco~))tnglp • 
.aUlI tt~ee otber lJil~efi))£nt~ tbere atf as touc~ing tlJi~ matter) (S.) one in tlJe 

time of ilitug R. I. ann Cluo tn tbe time ofllling H. 3. fo tbat tbc <!t:afeoftlJc~ift 
of ~it Robert Belknap, in tl)c time of Jliing H, 4. mas not ttc ftdt <!tafe, tlJouglj ie 
1Uas tucre [aitl, E,:ce modo mirum, quod fremina-. tbat' a ~tfe b~ouglJt a Srit 
1UitlJout lJer~lt£lbam,J) pet tbi~ h1as no great mar1'lel) fo~ fi)c fi)alllJalle an gaion, 
anti bc acccunten of a,9 a feme folc, mben bcr ~u~bal1l1 is bautilJcn bp ,atItament) 
o~ abjure~,ann no otbet kinn ofbanill)ment tbere is of wlJicb out lla1tt take~ ~onu;l 
Cance. Belknap 1tJa~ banill)el1) ann big Sife baD bct !lDo\UCt. 

'to E. 3' Dodderidge Jufiice. m:bi~ i~ not tlJc ftrft no~ ttc fcconlJ PlcfitJCllt) fo~ in 10 E. 3. 
tlJe ?Jro!ltfe of one Matravers b~ouglJt a .rit of Wowet) ~et ~u~banl1 being in 
banill)ment) ann beln maintainable. 

The 
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. Part nI. rennin .. Trin . . 14 Jac. 

The K I;~ :againft the Majo-r and Burgelles of the City 
1 " ; of Glocefler. 

, . 

~A' _tit of Iltellitutiou betn~ ~irertetl to tb~ ~ajo~ anll )ll3urgctTe~ of tlJe «itp A Writ d 
of Glocefter, fOl- to rcfto~e Taylour to tbe place of aillcrmrm, be being bp ~~mturlon, 

tbem remobell fro.m bt£l faill place; upon tlJi~ a return bla~ matJe bp tucm, 1nbcrein I ~~e~l;p 409 
ttJf1' e:tP&~C~ Cel1eral cauCCl) of lJi.s remoUal, c~ception.9 taken to tuts return, anti ~ Ro',Abr:455: 
argueD bp Coventry fo~ Taylour, lICbat tIJe return 1tla.s not goon, Terrnin. Pardi. 
14 J ac. B. R. ~ue ea"fes tlJeretn fpccifiell, fo~ bt.9 tfmo\laI bettt~ not futTicicnt. Term. P~(ch. 
~be one caufe. being, fo& bi£l lenllt-~g of mon1' unto 1'ounlJ men b1' tlJe bantJ.s of bf.9 ~~~;~. . R •• 
8ifc. 1!tbi!.i a.9 it \t1a.9 urgen \t1tl.s no cauJe at all, being but a collateral caure, aUll • 
not trcncuing to tbingl:l indnent to bi.s pIact as an .alllerman, anll fo~ tIJi.s IJe i.9 to 
be punifiJen bp otber mean.s, anllllot b1' remobal) a~ it 1tla~ b£re aDJuDgeD in Bags . 
Cltafe, Terrnin. Trill. 1 3 Jac. anll laepo~tel'l) Coke I I pars, fo1. 93· anll tbe'otbet Trio. I~ Jac, 
tatlfe~rpectftel) in t1)e return are of tbe fame nature; .aUo it i~ tbere £~p~eJJen fo~ a B. It &c. 
raufe tl)at be 1Ua~ ~'I>~unkarl'l. m:bi~ i~ no eaufe t(l rcmobe bitn. .£lIfo tl)t return in 
t~i~ is inruffttiell~) e~p~e{fillg tlJerein, tlJat lip tbelr 11etter~ 10atcnt~, of tl)dr 31n~ 
ct}~.po~ation, it j~ fpetiftetJ) 1ICbat t1)e ~afo~ anti t~e <!Common <lI:ouncil map rcmote 
iJim; an'O tbat tue}? ougbt to be 30 of tbe <l1ommon CltounciI. /'lBU~ it.nD.dJ not up;:: 
pear b1' tbeir retuJ:n,tbat anp Cltommon ~ouncil1D.a.s beln b1' tbern fo~ tut.9 buaner~; 
31n .tIJe return it is Cpecifiell, tbat 1)e calleD unto IJim 30 of tlJ,e <ltommon <!toundl, 
& in dorno confilij, lIeing aiT£mbIell, tbe1' (1)ere fot tbere eauf.e.s Dill remobe tim; 
~ut· it i~ not QJe1tlen bp tl)em in tl)e ruurn, tl;at tl)is ma~ fo none b1' tlJem at a 
€ommon <ltottnctl. . ' . 

Croke Juftice . .a common SD~ufikarll, is au unfit pert/ln fo~ <1501:ler~ment. . 
Dodderidge J ufiice. Bags Cltaft) \t}l)icl). ma~ bert eitel), 1tla~ fo~ unllecent blO~l1~ 

{pokcn. ~ut take beell of obert att~, as bere in tbi~ <l!:afe. .ann fo fttrtbcr time 1na~ 
giben b1' tbe <ltourt in rbis' <!taft; fo~ tlJe uaning o( (1)e JacCP~l1) anti fo~ furtlJet 
~rgumfnt of tbf~. ," . 

ilftertuarl) in tI)iS p~£fcnt ~erm of Trinity) 14 Jac.B. R. tlJis ([afe was mabeli Term Trin 
again, upon tbe infufficiencp flf tbe return, ann a ~ttit of Jaellitution Jl~ape]). 3!t 14 Ja~. B.li: 
1ua~no\t1 uigell, tbat tbett cltommon cltouncil llugl)t to conaft of 30 l\6urgelTes n.t &c. 
leaft. 1t i~ ret fo;tl) in [bc teturll, tbat be 1tla~ callen befo~e 32 of tbcit <ltommou • 

• cltouncil, anll l1~caufe ~e nin not gibe fufftcfent !lllf1tler£l todJe matt£tb objcl'tct! 
agatnll ~im) tl)CP ntn tberefo~e ret:llPtle bim •. 3if 1)e 1)an caufe to be rdto&cb,ann tbtp 
nin not tcfto&£ lJim, bc mal' mell babc (a~ it 1Ua~ urgetJ) ~is ~ttion upon tbc <lrar~ 
at t1)e \ltommon !La\t1 ; be \Jabing a jFrrel)oln inbi.9ll13urgcrfi)ip, bp tIJe il..alU of cue 
~ann. .aUo UJi~ clt~~rtcr map e~tenn to 011C tlJat ~~. elettcl.1 an Xllnermall, after tI)e 
cltbarter, but tfrt to l)tm tbat \t1a~ one befo~e,anll tbt.9 t~ not 1VemcD bp tbcm. in cucie 
return to be fo ; tbat be 1tla.9 electeD an 'xUtJcrman after tt)ctr 4tlJarttr; tude ([lJar~ 
tee alCa i~) 1rClJat t~e ~ajo~ anll t1)c <lI:ommon CICllUltCtI, tbi,; ou~lJt to be none bp 
tbem) at a <!tommon 4tounctl, but it i~ not fo ftt fo~t~ to be. 3t llJa~ t~ercfo~e 
p~apen, upon dJC infuffictcllfP of t1)e ,retur11, to I)a\ie l)im to be rcfto~ctJ. 

Coke Chief Jufiice. ~bc ([barter lS tbe ~a10~ atttl tlJC ([ammon ([oundY, &c. ~ 
lItl)is Qugl)t to 1)abe becn llone bp tbcm at a «ommon <[ouneB. .ann of tljt$ tl)cte 
(JuQ;.f)t to bc gillen to 1)im a la\t1fnl marning) fo~ if tlJer tum ·aff£mble tu£mfehJfZ 
togetl)er in a co~ner) o~ at an .2lleboufe, tlJcre tbcl' caunot tJifpIac£ bim t 1[ tlt ttJi.!.i 
ouglJt to be none bp tlJcm in tbelt <ltotmnnn (Jtounci!~~(l!tfed anti aUo at iI (:ommoit 
€oundl t~ere-l)cll)) otbe~b.ltre tl)e fame not J!(lotJ~ • 

• • 
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3f fiRe be-a ~agiftrate, being a (ommoll1ID~unItartJ,tbis is a perfonaI offen~l',anll 
a goon (flufe to remobe bim, becaufe tuis goes to tbe point of l)isQVol9£rnml'nt, ann 
tlJ£rcfo~e tllis is a gooll cnufe to remobc bim, fo~ tbat fuell a per. £tbt~ an ill e~~ 
ample to DtlJer~) anll fo~ tbt~catlre i~ au unfit percon to <1J)obtrn; otlJeriutfe It is if 
l)e he b~unk bp acctncnt. 

Dodderidge. 3ln Glocefkr tbep lJabe a large anll great ~~l'dnrt, a~ miles) anb ttc 
.2Ullermen tb.ere are 3)uftic£9 of tbe i?eace l.ttitl)in tb_e <titp, anll at tte .atTt?£~ ~l)ep 
~abe a place to fit bp t!JemfeIbu. • .. 

Haughton Juftice. lIJere tlJe remotliug of Taylor ltlaS in tbe (JI:buncH~I)oufe, bue 
in tl)e return, it is not faill to be at a <!tommon ~ouncn t\Jete bdD, as it ougbr. 

• 1!Cbc <!tourt al(agreen,tbe retum not to be gooll,anll fo bp tbe lltuIe- of-tte <!rourt) 
11 .tit of ticllitution ltla9 grant ell, to babe lJim tffto~etJ to lJis 1l5urgeftlJip • 

.afterl11arD9, Mountague t{Je illtngs ~erjeant being not fati9fietJ 1tJitb tl)i9,mObrn 
tbe fame again, an)) took erceptifln to t~ ~rtt of lI\cftitution, b£fng tJirett.ell to 
tbe ~ajo~ anll liBurgeffe9, lllberea.a tbe fame cugbt to babe bren to tlje ~ajo~ ano 
<!Common <!toundl, mbo remObeb bim;, t1)£ Brit to' baue bim refto~ell, ougtt to 
be ntrettfb to tbem ltlbo remobel1 bim, anti to tbem tbe poWet t.a giuen bp tbeft 
<!Cbarter to t£motle, an)) not to tbe ~ajol- anti 116urgefies. 

llCo tlJi~ it ltlas anf11leretl, llCl)at tbe etit bJa.a bJell alilarDell ; fo~ 1tJbofoeb£t 
lJatlJ power to remobe, pet tbe .rtt of i\etlitution ougbt to be-birertell to ttem 
bll;o babe po1tJer to £lert anll place, anll tbefe are tte a.&ajo~ anll llEurgdTe~> ann 
tb€refo~£ tbe .rit being Dtrertcll Majori & Burgenfibus i9 gill)). • 

Coke. llCbe ~rit of UdHtutioll ouglJt aI\ua!,~ to be blutt£tJ to tbern bllJicb l)a1Je 
tbe 31nbetirance, anb tbfs is in (1)e SWaJo~ lmll llBurg£lT£s, anll tberefol-e t1)£ Urit 
l)ete isltl£ll amarbe)), fo~ tbe ~ajo~ anti <!tommon~<!tountil 110 make but a part of 
t1)e :Ll30TJP, anti fo tte ~rit ltlell alllatb£lI • 

.a.a tQ tbf otber matter, deadp dJis t£mobal (lugl)t to babe b~n at a <!t"ommOl1 
<!CouncH, anll not R.a l)ere it IS in tbe ututn,fo~ a retutu ougl)t to be as c£ttain a~ 
a plealltn~. • 

Coke 8 pars Wagganors <!taft, Coke 8 pars) fol. I 2 2. ltla.a tten objettell)to P)(I\1£ tbat fuel) p~ecife 
fol 122. &c. certaintp t.9 not tequiftte to be in a retutu. 

Coke & Curia. ~et tbere, ougbt. alltlaps to be a conbentent certaintp in a re~ 
turn. 

Haughton. 3lt i.9 faill, tbat tbi~ remobaI bla.9 in clomo confilij, but not apud com
mune confiliulD, It£) tl)e fame llugbt to 1)abe l.J~n, an)) fo not gOOTJ • .a~ if one fi)ouln 
fap, Judicium redditum in Aula Wdhnonafterij, tbi~ is not goon, but be cu~1)t 10 fflp 
in mbat ~ou rt) anb befo~e 1tJ1)at 31uoges ; (1)is i9 t1)e (1)ief maner)an)) tberffo~e tbe 
cenaimiof tIJts ouglJt to baue bren alleDgeD in tbe return. 

Coke agrretl1.l.ltt1) lJtm 1)eretn, ani) tbftefo~e ill! t~£ a\l1arll of.tbe <!teurt be ougbt 
to be refto~etJ to bis place. 

Mountague tlJ£n molJetl tiJe <!toutt, tlmlbetbet not1tJitbllanbing tlJi~ Stit of l\etS 
llitutioll, tlJe~ map not P~OC.tll t1Je~e again againft bim at a <ltomm.5il;<!tounciI. 

Coke. 1t\)t~ tuep map well ti~, If t1)ep tabe gOOD caufe, but pet Wltb tbis obrm~ 
batton, 1iClJat tiJep are to 110 tbat lll~icb [.9 }ufturn anll jufte; juftum fo~ tbe matter, 
anll juHe fo~ tte -tt!anner.: ilnD de~rlp if n, Sl&agillratc, an .91))£tman be Ebriofus, 
(ammon, anll 110t bp aCClTJent, be IS an unfit perrOll fo~ ®ob£tnment, ann tbi~ i~ a 
grotl caufe to remob€ l)im.,. • 

A. W~it of Re· 1.!ClJe ltl1Jole <!tourt agrretJ berem: 213p the ~ule of tbe <!tourt, a Srit of ')Rellt:: 
thtutlon, Sec. tution ltla.9 alllartlell fo~ tbe refto~ing of Taylor to bi9 place of illnL'rman, becaufe 

tbat bp tb.e return, it appra~~ tbat be 1tJa~ remobeO from bf~ place) in dorno conlilij, 
but not apud commune conhbum. 

• • 

Au/lin 
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Auflin Plaintiff againfi Monk... Defendant. 

Entred Termin. Pafch. 14 Jac. B. R. Rot. 544. 

I, '~ a Scire facias upon a ·Jlteco~niianc£, t~e c1tare \nas t~is: Aufiin recoberell in A Scire fa',' ~ . 
IDe,bt in tlJiS c1tourt againft one Down, 1U~0 b~oug~t a ~ri,t of ®rrol- to te;< Mo. 8,~ .... 5. 

bette tui~ ~uDgtitent in Camera Scaccarij, 1Ubitg 1Uils returnable 3. Pebruarij Iaft, alli) Poph. 'i8u 

bill finn llI3ail, acco~bing to tbe ~tatute of 3 Jac. cap. 8. tue WefenMttt Monk betng ~ ~oJ.Rep ~'n. 
gig 1I5ail, anll bounD in a laecogni1nnce, tuat Down tlJoulD p~o[£cute bis Ulric' ,of 4~o,· ames 

, Clerro~ l1litiJ eifnt, ann to fatisfie cue IlDebt anb IlDamageg, if tbe ~ullgmfnt, l11ag 2. 

'affirmcn, anll tbat 12. Februarij tlJe Scire facias 1Uas b~oun1)t againft bim upon tbt 
iltecogni?ancf, to {mobl ruup be tlJouln not babe bis CJe1ecution, in regarn t1)at Down 
nin not Plofecute big "tit of ®rrol. , . 

m:be IDefennant to tbig pleans, tlJi'lt bllJereas tl)e 8tft of (!!;rro~ 1nag rtturnablt 
3. Februarij, Down t1)e Plincipal2. Februarij,venit hie in Curia, & reddidit (e in eadem 
Curia, in llifcbarge of 1)ig llEail, & per mandatum Curire committitur Mari[callo, & 
adhuC'remanet, in tf)e ~~i£on of tbc Marfhalfy itt tte ®,:etution 3 upon 1nl)fcb FIca 
tbe 10Iaintiff DemUrrcn in lLa1n. 

It 1naa ur~en bp Davenport fo~ tbe 10laintiif, tbat t1)i~ rentl~it~~ ill' tbe Pl(ndpaI 
of big llBOllp,in tbi~ <!taf~ tlJall not lltfcbargc tbt liBail,becaufe. be i£l bOUlln to fatisOe 
tbe m>ebt ann IIDamaQ;cs. . • 

nUll tI)e intent of t1)e fatatute of 3 Jac. bla~ to gibe a certain rrmenp agatnll tut 
~at1, anll gert tbe lL\cco~ni~ance i9 fo~J£it£n, fo~ tl)at tl)e PlUlcipal bin not PlO[CCtttc 
lJi9 _dt of ®ttO~, fo? tue pur(1)afing of tbe alrit of ®rro~ lUag a Delap of tbe 
ce~ecutfon, ab initio, liHau{c be bill not p~o[ccut£ tue fame., . 

Coventry fo~ t1)e IDefennant ~ 31f tbis be mittJin tbc 1t1Olb£i of tlJe ~tatute of 
3 Jac. 1'ct it i~ not hlitbin tl)e intent of-it: jfo~ bcre t1)e Plincipal renoers lJimfelf 
in ®~ecution, b£fo~e tl)c return of tbe Urit (jf ®trOh ann fo lJefole anp Delap 1naS 
bp lJim; anll alro ill tlJi9 <!tafe tlJe 3lungment bJa£l nebCt afftrmcn, ann tbcrefo~e 
upon tbig l\eco~llf;ancc be i~ not to be cbarcrt~; tbe ~tatute mas mane fo? tte 
aboloing of unllfCeffarp Dclap£!, 1)er£ d)c p~incipal partp r€npcrs tis llBotJp, ann it is 
not tbe meaning of tbe ~tatut£, to gibe a lloublc fatipfattion fo~ one ann tb~ 
fame tbing. 

Coke Chief Jufiice. 31 tl)ink. tuat t1)i£i lRecogni}ance upon tte .~tatutc of 3 Jac. 
ann a ~ecogni?ante at tbc <ltommon }LaID, in ll1biru. ti)e lIEail is CutteD, arc all one 
in 31u·llgment of llall1, tbe fame being to pap tbe ~rbt, ann fath?fartiou, if tbe 
31ungmcnt be affirmrD. 

]n 16 H. 7. fo1. 2. 3lf tbe 10Iaintiff itt a tmrit of (!!;tro~ at t1)e <Common lLa1n be 
~anety, pet 1)£ map aftcrl.t1arllS ttnner bimfeIf in <!I;;rrfution; fo tbat terc in tti$ 
C1tafc, tbe p~illCipal t£lllJ~ing bfmftlf) tlJaU lJifcbarge tbe )!fat! of {Jis mecogni?anu', 
upon tte ~tature of 3 Jac. as 1ndl as it fboulb be at tbe <!tommon !LaID. 

Haughton Juft~ce,. t~ tbe cOlltr~rr, fo~ ~pon tbig ~t~tute tue )Jf~il fi)aII 110t be 
bifcbargcll bp rte PltnCtpalg t£nD~U1g Df btmfelf, fo~ tbts ll1a)) UCUrt tte mraninp; 
of tIJe ~tatut£+ ' , ' 

3lt tuas eten futeber urgeD bp Davel1port, ~lJat bere up tlie lBIr!l of tl;£ 1iDcfe1t~ 
nam uimfdf, it app£ar~ tl)at tljc p~incipal biD not renDer tJimf.dt to p~ifcn in ®]:£f 

cUtiOll, fo? tl)e ~I£a 1.9, ttat t~e 2. Febr. Down tue Plindpal venit hie in Curia) 
& reddidic (e in eadem Curia) & quod per mandatum Curi::e Committitqr, to tbe 

Mar!h~Jry~ 
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Marfhalry, & adhuc remanet in t~e Marfhalfy in (lJ;~ecution; anti it i$ apparEnt, tbat 
tlJ£ fnin feCMltJ bap of February l:lJ8S Candlemas-day, anD fo non dies juri,ciicus, anlJ 
tl](1\ l)e cculn not rentler btmfelf tbe fame llill', anti tlJi~ appear~ Co to t~e ~ourt 
jtt'otctnUp. . 

:m-0 tl)i9 it blas anf1lJere'O, tlJat ttougb be cannot tetlbcr bimfdf in <!rOtltt upon 
tl}is tlap) pet l)c map l.11ell tlJi~ Dap ~o to p~i(on, anti fo l)c mal' on tlJt~ llap lnell 
teutler ~fmfclf to NifQll ; anll it ig fain furtter itt tbe ~Iea, tbat be nm temains 
in dJc Marlhalfy. 

3:t mag tben urge)), tb~ it is c~p~l?np bere plcalletl, tbat be bin rrnner timfdf, 
hie in Curia, & quod per eandem Curiam Committitur, ann fo tbc Flea not galn. 

117:be bl{Jolc ~ ourt agrrell berein, 1ltIJat tbc @lea blal3 not grob. 
Coke. ~c Dntl) not in tbe 10lea tete lap, Q90d reddidit [e prifonre, fed venit 

hic in Curia, & in eadem Curia, reddidit fe prifonre, anti tbf13 is teu impolIibIe to 
11e. fo, fo~ bere ougbt to be a <lrl1urt~nal') (I~ 110 frntler of bimfelf.coullJ be in eadem 
Curia . 

.aUo it ouglJt to be, in eadem Curia reddidit fe, & per eandem Curiam Commifi'us, • 
fo~ tl)e <!Court ougl)t to. rommit 1)im; ann it il3 not fuiftdene fo~ tim to rentler 
lJimfelf, tut 1)c ougl)t to be commit tell in (!J;~l?Ctttfon per Curiam, anb tbis to be [0, 
is bere impoiTible, becaufe it appears to tiS, tl)at t~is feconb Dap of February, non 
fuit dies juridicus, anb tberefo~e tbis ig mitl)ottt anp bel)}; anD if tbi9 <lrDmmit~ 
ment be ball, t be fame being, a~ it is allengetl, to be (In tbe ~abbatlJ;lIap, ti)il3 
deadp ig not gooil, beeauCe tbi£! blat) no <!rourtfllap, & quod ab initio non valet~ in 
tracru temporis non convale[cit, & qure mala funt inchoata in principio; vix. bono 
peragantur exitu. 

HaLlghtol1 agrre!l1t1~tb bim berein, fo~ if be be in p~iron) l'£t if tl)is be Co) bJitlJ~ 
lIut a renDer of bimfelf, anti a commitm:rnt bp tl)e <!rourt, all is boiD; anll a~ it is 

Judgment for bere allellgeD, it t13 \)Oib in llabl, anti dJerefo~e bp tbe Jliule of tbe <tomt fo~ tl)f~ 
the Plaintiff, llefau{.t in pleaning) 3lul1gment blas gi\)cu fo~ tbe ,lail1titf •. 
&:. 

Webb Plaintiff ~gainfl: Herring Defendant. 

Entred Termin. Hillar~ 13 Jac. B. R. Rot. 544. 

T!efpafs and I~ an .action of 1!Crefpaf~ ann <Iefertmcnt, anti upon Non culp. plral1etl, t1)e 3urp 
~,~~m~ll[. founb a fpecial m£tnilt, upon 1llbh:l) tlJe <!tafe appeareD to be) !rCl)at a man being. 
c~~.J~'4i;.7S f£ife!) of certain ~~ufe£l in jF~) belli in ~occage, b~bing a ~,ife namen BaTbery~ 
IRo Rep.39~. a ~on caUell FranCIS, anti tb~ee Waugbters, anb betng tbul3 felfen, be makfl3 bts 
4~6. laft RIill anti tlC£11ament in 1ll~itin~, ann-tberebp bebtfetb bis ~oufe~ anti llanli 
H~b·l~· 8 ·in tbl£' manner~ (S.) 1['0 Francis mp ~on, after tbe beat1) of Barbery mp tlmiffe: 
~0.0;. 1~:8!~: .ann if mp tlmt 1IDaugbt.er~ lin fo~tunl~ to oberlibe tbeir SJ9~tber) anll Francis anll 
864' bis l\:}eir~, tben 31 lI.O lJCU1[e tbe fame l\:}oufel3 to tbem fo~ tbetr libel!, anb after ti)£i& 
) Ro.Abr.83~· lIeatl)~, 31 DO gibe tbern to mp tblo jflep!)eblS) John ~Vittenbury anb William Witten
ero. Eliz. :U. bury, anti tbat tbep anb tbeft ~uccerrO~g mall pap 3 1. 11\ent pearlp' to tbe €ompan! 

(If Merchant-Taylors in London fo~ eber; anb if tb£p fail of pal?mel1t) tben llle~ 
bire tlJa t t1)e Caill <!Companp fiJall ba\)e t~e faib fJ)oufes fOt eber. 

l!C~e ,ohlt~ mOben ann Lnallen upon in t!)f~ <!Cafe • 

• 
If ,oint, 
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, I. ,oint, tnlpoll dJe 1l.10~bg of dJe ~nIl, being to Francis l)i~ $)011, ( aftcr d)12 
'[leatt of t~£ Barbary l)fS ~WIUfe) ann ~otbet of Francis, anb if IJc lJie.5 1:I.Jttljout ~efr) 
tlJat t~en ~i~ tb~re i!Daugl)tttS, ann ~tileu of Francis, (S.) Annice, Alice, anti 
Margaret,) to l)abe t~e fame fo~ t~eit Hbes. 

1ltbc queilion t~, 8~at ®llate Francis dJe ~on lJatb 111' fbifj ~iV, wl;cti)et 111' 
,tbe ,IDebiCe ann tbe &o~M of tbe Bill be batb an CI!;ilat€.:tai!, c~ a jTu~ 
fimple. 
~n tbig <!tafe it appeareb, tbat Ba~bary tbe _ife anll Francis dJe ~on mete botI) 

bealY, anll Francis bealY 1tlitbottt 3iffue; tbe ~laintiff claimeb UnMt ttc :trCitle of tlJe 
-tIDO ~epbe1l.1g, anti tbe ~(fentJant unnet t~e 11Citle of Margaret, as ~itlet ann 
'llJeir lInto Francis. 

~eorge Croke fo~ tue l0laintiil, urgell fo~ tlJefirft 10oint, ~~at Francis bp tl)(t1 
_lIt bail but an CI!;ftate 1J:l:ail, anb no jf~~timpIe, 27 H. 8. fol. 27. neuife to one, 
ann to bis ~etrg ~aIeg i~ an (!J;llate taU: 31f lLann ig gibeu to one anti bi~ ~£irz) 
Habendum to bim aub' to tbc ~ett~ (If big WOl'l!" tbi~ ig an <JJ;tlate tail, bl' 
~2 H.6. \ 22 H. 6. f. 2$. 

25 Affifar. placito 4. l1antJ !6iben to one anll ~i~ ~eitg) Habendum to ~im ann ~fs &c. 
l!}£irs, if ue tabe lffue of ut~ 1I60np) anjungel1 to be an ®llute 1ICatI, anti fo i~ 
'). 7 AHitar. placito 15. 
, 43 Elil. Hortons I(afe, lLefl'ee upon <!tonllition, tbat be {f;aU not affigll tIJig to 1){g H Eliz. &c. 
atfe) 1)e tlebfCctl) tl)is to tt~ raon aftet tye neatb of tig _ife: lltefolileIJ, tbac 
bp tl)ig l1ebife no ®i1ate mag giben t,O tbe ~tfc, fo~ tbat eben tl)i~ meulb ijntle 11(£11 
a fo~feituie; OtlJeriUife it tab been if it ban not been fo~ ttl' fo~f£tture. 
~ere in tti~ <!tafe ( as it 1Ua~ urgen) bll)en tue IDCbiCc is to d)e ~Otl after t~e 

neatb (If cbe _ife) anll if tIJe tb~re ~auglJtetg Cutbibe tue Wife, anll tbe SlOll) aun 
bi~ ~eit~) ebeu tiJe IDcbife is to d)cm fo~ life,111ft\) tIJe remainner ober ; tbis ~al1 
been a jFreeftmplein tlJe ~on) if it ban not bren fo~ tbe ltmitation (If cue remain~ 
bet obet! lli3ut bp tl)c limitation of tI)e remaiutJcr ObCt, ti~ intent appear~, ti)at 
it {bauln be a\l <leftatc tall in tbe ~an; foa. t~at, if it fi)oull1 be a j'fce~llmple, tbe 
Waugi)ters:s {bouln ~abe ball tlJi~ after tbe l1eatl) of tbe ~on) 1l.1itbout 3\tTue, 1llttlJottt 
anI' netu limitation,foa. tue ~lltl ,allnot bie hlitl)ouc ~eir)a~ loug a~ lJe tatb ~ifrer~; 
ann it fiJall-'llOt be lnt£llncll, tbitrilJep mere. but of tl)c i)aIf~blmn, ann tl)trefo&c til 
make tbere r,ctlJahltlCtg goo~, ~bi~ fi)aU 11l~ 11Ut an ®ftate tail in tbe ~l)n+ 
. It wag tiJen' urgctl, tl)i~ to be a .fr£e~timl:lle in ti)e ~on; a~ if a man lJabing tbJo 
$)011$, n£bifcti) lJis iJ.,anll to lJi~ tIbeil ~on anb bis lJeir~, ann if 1)e llie~ l:Ditijotlt 
~efr$, tlJe temainliet to tbe otl)er ~on ; tui,g i~ a jFre::oftmple in tbe £inell ~(ln) 
anti tbe remainner to t1)£ !'oungell ~on ig boitl~ , 

Coke Chief Juflice ll£nifll tl)t~ to be Co, upon tbe rrafoil befri~e gillen. 
m:;ue 1tilJolc ~ourt a~re£ll tl)~£l llifferencf, lt1lJerc tte t£matntJet lap in tl)f~ Nin~ 

tipal ([arc) {g llmttctl unto a collatetal ~£ir) anl11tltete tIJe fame is limiten to a 
mret ~trall~et : 3\f it i)an b££u to a meet ftranger,tl)elt t\Jig uan b~l?ll a jfecdlmph: 
in Francis tl)e ~Dl1, anb [0 dJe remainner tueU 1)al) lJeen tlDtll, IJ£nmle ttat one 
3Fe~~timple inun-ot be tlJU5 Iimittl1 upon anotlJct; but otl)er11:ltfe it fi)aU be, 11lbere 
tbe remainl1er t~ limitel1 unto a CoUi\cctal ~eir, tbert etc fame i~ gOOl1, bdl1~' but 
an e:rplanatio'u of tbe fo~m. . . , , 

. Dodderidge Juflice. g~ to, tlJi~ firll 'oint; tl5fs Of nHcffitp l'JU~lJt to be an 
®tlate .tail tn Francis t~e ~on, anl) it cannot be DtuetwiCe taken, Witboilt great au,,: 
fUtbitp. 

Coke. CI!;i.1erp man l)atl) lima! anti coUateral~eir,9, (if an}!) ann tete ill tl)i.rf 
<!rafe, it i~ ag mut!) ag if be iJab Cain, ~lJat be l:JetlifcD tbrfe un to Fl'ancis anti l)i£: 
lineal ~eirg; anD if be llfe tuirlJout fueu ~cir~, t1)en to l)i~ conateral ~£in:, an1JJ 
£bi~ deadp is but· an ®llate ta il in francis. , . 

1f a man batb· two ~on~)'nn~ ~ebtretb bt~ j,anl) to ~i~ poungell ~!Jrt, anti i~ be 
. € , ~[~~j 
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l1i£~ 1l1itbout ~eir~, t~en to ~i~ elnea ~on in fre; t~il) ban been an <!l;tlate tail in 
tbe pounger ~on, fo~ tbat ot1)erblife tbe remainner tlJouln be botD. _. 

1[:1)e bllJolt <tourt dear of .®pinion, 1[:IJat Francis tbe ~on, bl? t~e 1l10ln~ anll 
meanfnQ; of fl)i!) aill, bal'l but an <!etlate tail in lJim. 

2. g~ to tbe (ceonl'l ~oint, tmbat ®Llatc tbe tlUo jf2eplJe1l1~) John anl'l William 
\\iittenbllry babe bp t1)is ~tll) tbe lIebife being to tlJem, ann tlJat tbep ann tl)dt 
~uceclTo~~ il)aU pap fo mu(1) pearlp to tbe 'oo~ of (uel) a <It:ompanp in LondOn 
fo~ c\ler, anl'l if t1)ep bO not pap tl;i~, tl;at dJe ,<!l:ompanp tten to babe tl)i~ fOf 
eber. 

]t \Ua~ urgel'l, tbat tbis is a jFie:::rtmple in tbem, breaufe it if, tbat t1)cp ann tbeit 
~ueedro~~ il)all pap fuelJ an annuailltent perpetuallp: ilnl'l tlJat bp tlJe \llo~n ~uc~ 
(elTo~~, t~ intentJelJ ~eir~) 4 E. 6. Brooks Cafes, fol. 87. placito 406. Brook tit. Efiate, 
placito 78. llantl tJebifel'l to one, paping 10 I. tlJis i9 a jFee~fimtJle. 

Haughtoll Jufiice. :m::lJi~ is jh~:::fimple in tbem; tbe blo~b ~uccctTo~s fi)all be in~ 
tentletl ~eir~. 

Coke. ~ere tbe llanb is bebi(ell to tbem, papin~ pearlp Co mucb fo~ eber; tl;e 
p~oftts of tlJe ll.antl is not lJere founb. 
. ]t is a plain <tafe, if l1anll be bebifel'l to one,antJ tlJat be tlJaIlllap Co muelJ pear~ 
11' to anotber, anll to lJis ~etrs, tl)is is a jF~:::fimple in t1)e Webi££t, fo~ lJe oug1)t 
to pap tlJi~ fo~ eber, anti to be enablen to lIO tlJi~ out of tbc ll~oftt~ of tl)f JLann, 1)e 
ougbt to lJabe a jFec:::fimple iil tbe llanl'l : .aUo t1)e blo~n ~uecdro~ in a am is 
!ufffcient fo~ ~efrs; anti (1)erefo~e if one notb nebi£e llantl to a man) aun to bi~ 
~uece1To~~, tlJi~ i~ a goon jFre:!fimple to tim. 

Croke Jufiic~ agrren witb lJim beretn. 
Coke. ]t appear$ bp Brad:on, t1)at ~ueceiTo~ i~ a goon 1tIo~1I to make a JFkf' 

fimplc in a tJ~ibate llerfon, beeaufe tbe ~eir fuccedit patri; ann tbcrdo~c if one ne~ 
bUetl) llantl to a p)ibate man,anll to lJis ~ut(elro~~, tbf$ fi)all be a gooll jfecffimtJ1e ; 
fo bere in tlJi~ (!L:afe, tbe ~eplJt\lll1) John anti William lJabe a jree~fimp!e, being in 
a ~iIl wbere tbe wo~n faueedTo~ will implp IJJdr; otbcrtllife it wouln be in \!tafe 
of a <lB'~ant, ann fo i~ tlJe tJifference; anl'l bere tbc wo~n~, paping {o muelJ llerlle~ 
luaUp unto tlJc (!L:ompanp, to be giben to tbe lDoo~ of tlJe <It:ompanp perpctualll', 
i\n'iJ tbe ([onbitlon anne:ren, tlJat fo~ nefault of papment, tlJc <It:ompanp tben to 
babe tlJi~ fo~ euer; tbi~ tlotb tllell fiJew anll malltfdt tbc intent of tbc Webifoh tbat 
~bi~ tlJouIlI be a jF&"nmple in tlJc ~ellbetll~. 

Haughton agreen blitlJ 1)im berdn, fo} lJete l)e ougl)t to be l)i$ ~uceetTo~ in tbe 
«renate ; fo~ if a man notlJ nebife lLann to one ann to bf$ ~utcetTo~s, tl)is; is dead!, 
a goo)) jFre:$ftmple in IJim, beeaufe l)t~ ~eit i~ to fuecrell l)im in tlJe fain 3lnberi~ 
timer. 

1[;1)e ([ourt all a\!reetJ l)ereill,ann tberefo~e lip tte 1ltule of tbe <tourt, ~ungment 
1ll8!) to be Cutrell fo~ tl)e 101aintiff aceo~lling to tl)i~ r£folutlon, (bott) tl)e 'oint~ 
being ober1rulen bp tl)e <ltourt.) 

:lll3ut upon tbe motion of Hutton ~erJeant, being of €ottncil mitlJ tl)e ilDefeun8ut, 
ill' fbe 1ltule of ttc <Il:ourt, t1)is <taufe wa~ allJournetl ttIl tbe ne:rt I:erm~ 

Term. Mich. ilftcrmartJ$, (S.) Termin. Mich. 14 Jac. B. R. tbiS <tafe \lla~ mObel'l again, ann 
14 Jac. B. R. argu£n on botb fit1e~. 
&:c. ]t wa~ urgelJ, tbat tbe t\1:1o ~epl)etll~ tlJouJn babe a jfre:::fimpIe, bp uafon of elJc 

annual papment limiten to be malle bp tlJetn fo~ eber, to fuelJ a <!l:ompanp in Lon
co~e 8. piln, don; ann ~tt Richard Pexhalls <It:afe, Coke 8 pars, ettell fol. 85. tbere to 1)alle tbe 
fol. 8 $. Sec. :II\£nt as long a~ lJe i£l to keep tbe <!l:ourt£i ; fo bere to babe tlJe ll"ann as long ~s 

ebep are to pap tl)e peadp 1I\cut • 
. g~ t~ tbe ®ftate of Francis, 3\& 111a~ urgen, tMt IJe IJatJ but an ®tlate tail . b~ 

t1)lS ~ tIl: :m:bat, t1)e fUb[cquent 111o~n$ tn a atill fiJaU e:rplain 1be fo~m£r; anll 
{o upon <tOuftnittlon of ~£el% as appear~ bp 35 Atllfar. placito 14. & 37 Affifar. 

placito 
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placito 15. anti Perkins, cap. fait, fel.· 35. placito 171. Dedi, &c. totam terram meam . . ' 
Ha.hendum, iibi & h2:redibus [uis, fi hreredes ?e carne [ua habuerit, tbis is. an Q;ftat~ ~{;~Z~S)!"H' 
tall) anti bete tbe fubrequent lUo~tI~ tlO e~platn d)c fo~mcr; anti upon t1)t~ unron t~ 5 
5 H. 5. fo~. 6. ann Coke 8 pars, tol. 154. in ~ir Edward,Altharns ([are. " 

$ere in tlJi~ <!tare) 'it tl)all be intClltlCll to be i!Jctrs of bis llBotJp, becnuft it re~ 
mainnet iz mane to be ncpennant upon tbis. , 

19 Eliz. Dyer) fol. 357. Chicks <Irafe: 311'1 ([are of a Bill, fuel) an fHofition ip 
to be malle, a~ tlJat aU t~e pait~l tberrof ma'p ftanll to~etbel;'. , 

3f an £Uieri be malle a IlDeui;cn, }lann i~ gibcn to lJim anti bi~ fjeir~) tte tC~ 
, maintJet tiber; tbi~ i9 a £ootJ ®llate tait to bim, iJ£caufe l)e can bab~ no Dtbcr ~cir~ . . 
but ltneal, not collateral. 

16 Eliz • .Dyer,fol. 3 H. Chaprn~ns Clt'afe: 3n cafe of ~ .m, lUbcr~ a.ler~ Implt;.. 
cation tl)aU mal\e an,~llate tail, tbete.a 10lO,biro to r~llratn alien!utol1,antJ ttcufo~t 
an ®lla~e tail: ~£~e tbete is no Cleilate in francis, in tbe firil IimitathlU ; tUt af~ 
~ethlart% (S.) if tbe tb~re Wau£bt£r~ ob£rHb~,&c, ann ibm tl]e rematiHl£t obtr; 
fo tbat lap all tll!et~£t> bp tbe meaning of tbi~ _m Francis ball but an ®Cface 
~~ , " '. , 

, Hutton Serjeant, fo~ t~e I!Defennant urgetr, tbat Francis tbe ~ou, I!p: tbis 'mmliII, 
tall an ¢llate in,tfr&~,fimple, anll tb8t fQ~ rbf£i rearon) bCJau(e tben; i~ 110 remainllct 
III tfJcm ,p)efentlp, but upon a mretrontillgeucl', anll UPIlU a tliluble 'contin£e~C!' ; 
~,llll until tlJt.13 be rnatJe tertain bp tbe bappcntng of it, notbing i~ in tbern bdo6e 
tbts no tappen. "-I 

ann 19 H. 8. fol. 8. h. bp Englefield, a man notlJ lItbift }l.ann to H. in jfre, anti 
~f lJe tries 111itbout ~eir, tl)at t,bc,n M. to ~abe "be }l..anll ; .11)1.£1 i.s a \loin ,lJetlffe to 
1\1. becaufe tbat one JF~~fimple cannot lIepenn upon allotbct jffe:F!imple bp tlje 
lLatu., , " _ , . , ' 

.anti Co ibis <ltar~ 111a£! 8tJJOUtnctJ tn a fUUbct time. ., 
.aft£tb.1at1.l~, (s.) Termitl. Hillar. 14 Jac. B. R. tbi~ <!tare bJa~ mobell again. T . . Hili' 
~nll fOl- tb~ ftrtl10oint. " . .' ' I:r~~. B. 'R. 
Montague Chief Jufiice. Francis rbe ~on lJere bp tlJis ~m batl) an <!ellat£~tail) &c. 

ann tbe (ame Co to be~aken of ncceffitp bp implicati(l~) out of tbe bJo~lJ~ of tbe _ 
_ ill'; tbt~ p~Obtll bp )6 Eliz.Dyer) fol. 330. Clatches <!tafe. 16 Eliz. Dyer~ 

lICb~ 111bol£ ~ourt a ~'rell mit!) bim beteiu., " ' fol. ~HO' ~c. 
~fS fo~ tbe [cronn point,., papin£ to a. <!to~po~ation Co mucb pearlp fo.~-£btt't 
Mountague. lltbi~ 1.s8 jFee~fimple in tbem. . .' , 
DodderidgeJ uftice. 3:fon£ lJotb Deutfe }l..an:O ,to J. S.·, papinIJ ,t,o J. O. anll bis 

~tit~ Co mucb; tbf1i i~ in }Law a JFre~llmi1le in J. S. becaufe tbe limitation of pap~ 
ment 1l1bicl) ougtt to guflJ~ tbe p~CccDcnt C$llate i~ fo~ • 

iltbe 111bole \!toutt agrkn witlJ bim t)erein., .,' ,", > " >-

l1nn fo clcadp bp t~e lUbole <ltourt, nullo 'contradicente, fo~ botlJt~e point~, (S~) 
lICbat fitlt, lltbi~ i~ an (lJ;ftate::ltail in Francis • .anti ,. . 
ltbat feconnlp, ~bis i£! a JFre~limple in John anD William t1.Je jf1epbilU~,. anll' Judgri,ent for 

t~erefo~e lutJ~ment bla~ ~tben fO) tbc ,Iaintitf.< t.!lc: PlaiDtitf~' 
&c • 

' . 
• 

• 

., 

. ( 

Morrice 
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Morrice Plaintiff againfi Bak.er and Elizabeth uxor ejus 
Defendants. , 

Entred T ermin. Mich. 1.0 J ac. B. R.~ Rot. 52 I. 

. Trefpafs for I§ an 9tt£on ~! ~rer~ar~, fo~ atTaulting, beating anlll»Ounning of ~s ~trba~t) 
atraulr, and of. ' per quod (erVltlum amlfit, ad damnum 40 1. lll:be EDefenlJant, quoad' VI & armIS, 
a (~rvant. tbc batterp"anb 1110unlling plealJ~,Nol1 culp. anll jullifies t!Je aiTault, anti ilJelllS, tbat 
Brldg·47. f)e \Ua£; l10iTetTelJ of a ~oufe, allb tbere balJ a lLig!Jt time out of minb, 1ICbat tbe 
! ~~'!b~'i:~' ~ettlallt£; of tbe i9latntttI btn iutenb anb enbeatlour to cut! anotl)er bou£e upon a 

• . . certain tualll1iece of grounn abjol'ning to lJls boule, ,anb ban eretteb c£rtain timber 
fo~ tbe boufe, tlJe tubicl) ljoufe, if tl)e fame bab bren frettell, h1oulo bde lloppeo up 
\Its faill ancient 'Jl,igl)t; anll fo~ tl)is camt,tl)at tl)i£; tuouln.lJabe befn to lJis .f2ufau9; 
.JJ£ llootl in bts ollm boufe, & cum quodam baculo, lJib tl)lutl. atuap T ho. Dav~ anti 
Richard Jones, bi£; ~trtlauts bp l)im implopeb in tbe builning ;anb b'O tben tb~otn 
no111n tl)e t~mber fo erertelJ, 'anI! fo botlJ jullifie. 

Upon tbis,lea in 116ar, tbe ,laintitllJtmurs il11LalU. 
I. 31t' tua~ argue't1 bp Bridgeman anlJ Coventry fo~ tbe ,Iaintiff, tl)at '~is 1.01ra 

lUas not goon. 3fo~ tbat tbe p~incipal point of tbe .attio"" i~ tbe lofs of bis fertlice, 
as appear~ ilp 3 H.6. fol.54. b, 20 H, 7. fo1.5. 1tbat an ~ttion ofllCrefpafs lietb not, 

'3 H. 6.(.;4. h. 1l:Jitbout faping, per quod fervitium amiiit;' ann tbe EDefentJant bere in bis jUllifica~ 
2Cl H. 7. f. s. tion, notb fulltfie tbe batterp, but fattb notbing .to tbe lof£l of tis fertlice ; 1)e l)ad) 

tb£t£fo~e bl' tbis 1)is ,lea malJe no aurum; at all t6 tbe i9laitttiff, fo) tbat bJbicl) i~ 
tbe grounlHUll:J caufe of tbe .artion (5.) tbt Io£S of \lis {erbice, tbiS ougbt to be bp 
tt~ Wefennant cnnfeiTen an,ll aboitJelJ, 0) eUe benieD, tbe 1tlbicb is not bere fo lJOne; 
bere is notbing {behlelJ, but tbat tl)ep nin tbt~ bp tbe comwanlJ of tbe i0laintiff; l)e 
llugbt bere to batle plral:len Non culp. to all; in tbe i9lea l)e rAid}, ,be ttlull tbern 
a111ap, tbfs canunt be anp lofs of Cerllice. ' 'I!3.e tl)£1l1~ tbat Thomas Davis anll Richard 
Jones, tbc parties anlJ £ertlallts tmplopen bp tbe 10Iaintitf in tlJe builtling, anll tuat 
I)e irnpedivit novum edifidum; ann tb~uft .tl;ern alllap, qure efl: eademtranfgreffio, 
uncle" &c. 

2 • .afro tl)e lDlca ig not goon fo~ anotlJtr CllUre, fo) IJe {betus tl)at be bJa~ l1oiTetTfl) 
4s Eliz• B.R. of a i)oufe,uut bOtl) not 11Jel.tl ofltlbat e11att be llJasl1oiTetT£ll, 43 Eliz. B. R. Eedesanb 
i(c. Marches ~fe in a WeclaratlOll) tl;iS is ~OOl1 al1jUl)geb, but otberh1ife it is in a ,lea 

in llI3ar, as in tbiS <!ta£~; 116ut in an attio" upon tbf <!tafe fo~ a Nufans, tl)ert it is 
gOOb to fap tl)at be was pnfietrelJ geutraill', h1itbout QJeh1ing of tl)e ~llate) b£caufe 
tl)i~ is but it contlepance to tbc .attion ; otbnblife it i~ bere in a lBl~a in llI3ar, fo~ 
tbat upon tbis 19lea, no iffue can be tak~ upon tbe <I1;11at£. 

3. 3\t tuas aUo futtbtr utgetl, tbat tbe "'ftlatter of tbis31ullificati.on i~ no fqffictcnt 
eauCe of juftificatiou. jfO) in ttc ,lea be faitl), tbaulJl?p llin ellneatlour fo~'to frEa 
a ~oufe, ann tbat tbep lJln erctt Cettatn ~imber, ann tbat tl)e boufe, if it l.iat! bien 
£rettctl, bJoullJ tbtn babe bren to btl> jf2ttral1~; (0 tbat be tUl£11l it bolUn 1Jelo~e tlJe 
(ame 1l.las anl' ~ufans to b(m, anilll(Jne can llibin£ tubetber it WOUlD babe bt£n it 
~ufau~ to bim o~ not brfo~e it: 'bappencll. iUfo 1)£ canuot juftifie a batterp fo~ a 
~uran~ to i)is potTerrton. • • 

R p't 3:t bJa)?l urgeD fo~ tbe WcfcnlJant, tl)at tl)c,lea ltla£l gool(, aun 1.0 R. 2. Fitz. title 
~I~' l:bou:c:~ Labourers, placito, a gooil <!tafc toucbing a 3ufiifi,ation; tbert be auf1ners rl)e 
placito co. otl)£\: ~>bjcction of Conabatur, bere tbelt fl1beatJour ll1a~ manifelt, a lli~ong at~ 

tempteD) 
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tempt~l1) 16 H. 6. fol. 65.'. ~bete onB map jull.ifie, anti mbert not, in ~fcnce of big 16 H. 6. f. 6 <., 

polT~tTlon) a man map jUllifie, 19 H.6. fo~. 3· 9 E·4· fo1.28. 18 E'3 .fob 2. 17 Affifaro J 9 H. 6 f. '2:;' 
placIto 24. • ~. . '. "9 E. 4. f. 28. 

£tat a ,urcfja(et ll)aU not babe an AudIta querela) befo~e lJe be IJutt+ 18 E. 3. &c. 
Coke 5 pars, fol. 101. b.'i~ Penruddocks 4Cafe in tbe tub of it, tbere it is beltl, 

I:bat a jftottes map abate·a Nufa~s, befoll? be batt anp p~ejunic£ bp' it; tbc reafau-
giben, t~at be1l)aU p~efJent tis p~eft1nice, anb nat to 11ap tm it .~appens; t~ere tbc 
~ufans 1ita~ e;tecuto~p, (lnn pet mtgbt be tb~oltln 60111n, bef(l~e tbe fame came to be . 
attual. 

• , 1t mas urgeb, tbat tbe l0lea \nas goob, mitbottt ilJeming mbat rlUmber of peatS 
be ~ab in lJis; ~oure : jf tlJis be goon, in a .tlDeclaration) mlJere mo~e c£natmp is • 
rcquirtl1, a fortiore, it ffJaU be ~OOtl in a ,lea in War., il£l toucbing tbt~, Coke coke 10 par., 
10 pars, fo1. '59. in tbe 115ifbop of Sarums ~afe, llll]ere tbe DifferenCe t~ put between f. 59. &c. 
all allegation,of a con\:u~rance to tbe matter,antl tl)e matter it felf·; anD [0 i~ I I H.4. . 
fol. 89. blbere a @~erCl;iption to a J1ret bp a que efiate i~ "gOOll, being in point of 
tOllbepance; anti fo i~ 19 R. 2. Fitz. title A&ion, upon the Ca~, placito 51 . .ann bere 
in tbt~ <tafe be fbe\11S, tMt be tlla~ polTetreb of tbe )L.eafeof lJt£l ~oufe, onlp bp map 
of conbepance, to bis jullification. ]t tlla~ nrgetJ, l!l;bat tbe Weclaration bere is nDC 
gooll; tbe plaintifffbeltls tbrr~in, tbat fervientes &·operantes mere beate"n, but nod) 
nO,t tlJe1n bo1n tlJep mere bis ~er\)ants. 
. Cok~ Chief JuiHce. ~e Caitb notlJing tere in tlJis bi~ ~Iea to aul' llcrberariolt, foi 
be fi)em~ tlJat lJe ruas poffe1.fen of tbt J.l,.eare of a 'l!Joufe, tbat tb£ ~laintlff ~aiJ it 
piec£ of malle grounD, juxta, &c. ann tbat tbe @Iaintitt Gonatus fuit, fo} to enifie 
lben a ~oufe, tbe l;Ubi'~ if be baDftnitbelJ, ttis tlloullllJabe tloppelll)i~ Jl.ig1)~s, anti ' 
tbat tber£fo~e be .tb~ult tiim amap,antJ lJinl1~'b tl)em, anb fo~ p~ellentiott of tl)t~~ 1)e 
tb~etll tbattlOlllU 1nbicb iii£! £~eaetl. itlJ0 iJi)ec!aration lJere is gootJ,antJ tlJe ~latntiff 
ou~bt not. to tlJeru tberetn bo1u lJe lJan retainclI tlJem. :£!Cl)e ~ule 11lbicb 11las lall puc 
is \lot ~oon) being tlJat tbis \1.}lJtc!) is gooD in a .tlDcclaration, fiJaU be goot! tn a 
}91ca in llBat. ~lJf~ ~Ica !)ere amounts ,to tbe gcucral tITue. ...~o .acion is gil.1£n 
to tbe ~laintiff bete, if ~c lJatb not 10f~ of bis ferlltcr, fe~ tbis t~ tbe {ole grOitnll' 
of tue .2htion, giuen unto btm fo} tbts lof~ of C£rulce, anti if 1)£ bat!) no fucb Iof~) 
tbrn tlJe ~erbant t~ onIp to !Jabe. tbc grtion of )JEatterp.. jf tbt lJDcfenM.nt ban' 
pleaDell bere l'ton culp. anll tlJen onlp 1l)emeD, -tlJat ~rnpedivit ltlitb, a fiatT) tlJ£ '31u rp, 
ltIouln tuen fap, tlJac tbf£) if> no batterp, per quod fervi'tium ami!it, 1tlbfU be faitb, be 
nill bit onlp lJinner btm; ann fa tlJis 1fIlea amount1) Ullto tbe general if[u£ • 

.as to ebc feconn mattfr, 11llJetb£t tlJe IlDefcn1:lant map pull 1)O\11n tlJc Nufans be~ 
fo~e tbe i)oufe be maliC, anD fo come to be a Nufans ; ·31 DO mucb DOubt of tl)tS; uut' 
31 tbink be cannot 110 tlJts, Nemo tenetur divinare, tere it is. onlp fa.io Conatus fuit, 
to c:oifte. tlJir> tonee, anll rear up tbe timber, tbe IlDefenlJant batlJ llo"mt bp tlJi~, fo~ 
l;c map aftetl.Uatll~ {calle off again; t~£ IDtfenbant i~ not ta pun tbi$ iT01lln, ~!:'re 
be lUouln pull tuiS 110mn,fo~ lJts intent onlp, llliJeretls IJe map afU'r fo~bfat, fo~ tl)at 
'melius recurrer~, quam male currere, tete it i$ 'faitlj tbat molliter,l)e lain bfs iJalliJS up~, 
on tim. ]f Olle t)lIte mp gOO!l~~ iu p~dirllation of t~cm~ 3\ cannot fono. 3f oni 
tomes upon l)t~ omn 'Jl\lnll anti !ntenn.z to fome upon mp ILantr, cOllaCus eH to c~me 
on mp }J..~ntJ) upan tbif;) 31ma!Jtnation, 31 am to'lap. bant/s upon ~fm) ~ ne~Ct .rilwin 
anp llBook fnc!) a :Jullfficatiim fo~ a ~otlation, bccaufe l)e bto not 'DO it; ann 31 iJo 
muclJ marb£l, tuat anp one {btIultJ, gibe fncb anuice fo~ [u£b a yletlDt11g M t1)tl!l ~£l, t\ie 
btft map fa~ [l)e W£fentJant !Jill). bitn to l)alle pleatJen Non culp. to aU. .' 

Haughton Juftice. lIt~is artion btu tells u-pon two poim~ ann pC1rt~. (5,) 1!r:l1t 
~attfrp, ann tbe lors of 1)is ftt\li,e) tlJ£ e~it£nal is tbe ~att2rp) if the r:~fel1lJant 
an(\11tr.!3 to tl)C batt£rp, ann b.otb mell julltfie tl)i)3', t\)is is gOOi), '1:llftt] out {ari~lg all!, 

tbfng to tbe lof~. 0' tt~ ~crtJfct • .a.s i~ a.n %1i011 I.hotlgbt fo~ all dfault up !t<£t\)ant!3 ; 
antl tbep tiD Jufttfie tbetr atTault, tbt~ t.s gW9;i 
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as to dJe'rconn matter, pou balle.come tro fron, to caft tbi9 n01l1n bdo~e it 1l1as 

• 

. '4 Eliz.. 

mane, fo~ if be \Jalle an hurnt .to Duiln a .all, ann la1?9 tbe founDation, 'Pcu ouglJt 
uot to btfturb lJim fo~ tbi~ bis in cep t ion, pou caN not yull t bi9 no\fn. . 

Croke J unke. ~be ID£fcnnant ouglJt to babe damnum & injuriam, O~ lJis 3.uili~ 
fication 110t gOOD. :If be babe none of tlJc(c) \Ji~ 3 uftification cannot be gootl. It 

• Ill.'ltlJ not {Jcrc appear tbat bc 1;8tb anp 'Oamag~) bi~ l.9lca .lJcn~ amounts to tte gc.s 
nctal ~rruc. SDnc. ~ap cut nobm 13ouglW, if tl)cp hng o\)£r bi9 grounD; lJfre tbe 
iDlatntitT \Jad) not butItlctl,anb t~ctcfo~e 1111J8t be bat\J. i)Ol1f ,not to be ~uUell tiOllJU. 

Coke. llC\letc f~ no colour of anp Wcfenct to bc manc of tbi9 ,lea. ~c Caitb 
.aUo tn b£~ 191e8, tbat be 1Ua~ poff~rren of a Jieafe fo~ ccrtain pcars, but t1Je1U~ not 
tbat tbi9botb continue, . t\ji9 is not gooll, ann tbi~ fiJaU not be intenbttl. • 

• 3\f 1 am upon ru1' lLalltJ, anl) anoti)cr upon bf~ lLanD, anti tbat be en1:l£atlour~ to 
tome to mc, ann to takc mp goon~, 31 cannot fullffie tbc {oming upcn ti9 hanl! to 
bellt IJim fo~ ttl£; enbcabour, 14 Eli1. an atrion upon tbe ~afe ~ou!5~t) fo~ .beating 
of \Jim, annIJfs; ~erlllnts, anti omits tlJde 1t:Jo~b9 (S.) ( per quod fervitium fuum 
amiiit) 3utJgment ann bamage9 gi\)cn gimeraU1', t\Jere it 1l1a~ faltl, ttat it fiJaU 
bc inuntJctl, tlJat tlJefe tJam~eg mere gibcll nnlp fof ti)e bautr!'. :llEut bert it 
tuas faitJ, t\lat mben tlJe ~lainttff aIIC])ge9 t1l10 tlJing~', anti an ilttion ill b~ouglJt fo} 
totI) of tltem) anti tJamage~ gil1en gencraU1', tlJ£Ce (taU be tain to be gillen fo~ 
tlJem botlJ; an]) tIJerefo~e it mas; abjUbgrtl tere b1' tbe tnlJole ClCouft, tbat yc fi)ouln 
tallC 3u])gmcnt fo~ no part; bere lJe miglJt ta\)e pIeatJell tbe .1lcnnai 3.Une, anl! 
tbi~ batJ been l)is; bcft ann furell1l.lap. 

~But (ucl) tJemurer~ are bcfperate. 
Judgment for 
the Plaintiff, 
ler curiam. 

!:IJ£ llllJole <!roure clcat of SFJpinioll, tbat tbe<19laintitT bere n~tJ9 not to tl;e1l1; 
\J01l.l IJ£ 1l1ars retaincn bi$ a£ttl8nt, .ann fo ttc IDetlarat* bcrt is; ~oon, anti tbt 
3ut1ification batJ, anlJ tlJcrcfoa£ bp t~e 1I\ule of tbe <!tOUrt) lUlJgment 1l1a~ 'gitJen f01 
tlJe ,laintiff. . . 

• 
May Plaintiff againft Proby and Lumley Sheriffs 

of London Defendants . 

Entred Termin. Mich. 13 Jac. B. R. 
Rot. 639. 

An ~aion ·I~ an .attion UpOlltlJe ([;aCc fo~ an (!J;fcape 1110tt~tJt agaitlft ttJe ~lJeriff of London 
upon the Cafe ann Middlefex, 1l1bo pl£all~ tlJat be ban taken a\tla{tlJe pattI' upon a Latitat, anlJ 
fO~ an Efcape. tbat in b~inging of lJim from mington prredict. unto tbe ([;'oal, Refcous 1l1a9 mabt' 
~o~8~~~jO. of .bim, anll fo retUrl11' d)c Refcous, a~ tbe fame 1l.la1') !lClJC quelfon 1l1a~, 1tIlJetbe~ 
201. ' tbt9 \tla9 a gOOtl return, o~ not i 
Eliz. Cr.868. lltlJi9 ([afe bdng of great conc£tnmeltt) \tla~ arl1uel1 IIp ctoundl of bod) 
Noy 4°· al1e~. 
1 Ro.Rep.,88. Co f" !I~l' 'ff 1. 1.,. f 1. R r. • 

I' I Ro. Abr. 99.. ventry, o~ tlJC "r-' atll't urgelJ, t'Jat t1J1~ return 0 t",e CICOUS IS not gOOb, 
POph.192. ann {o~t~i~ is no goo~ ,le8 ; but tl)at t1Ji1' .2laton upon tbe ([;afe Well lictb agafntl 

tue lfa)l)crftf, fo~ fuffering of tbi9 Refcous) tbnnglJ tlJe arrell bl8~ but upon a mean 
~~oc£{s; ) tbc .action 1l.ldli(ie~ fo~ ti)ts efcape, bdn« ome taken bp lJim, ann tbi~ i~ 
Ino\)Cll bp a 19~cfii)oCnt of a ([afc fiJeblel1 in <!routt) wbiclJ 111J1~ Termin. Mich. 

Term: Mich. 44 EJiz. B. R. Roc. 177. bet1l.lren Waldo<;, ann lamberd, 1l11Jfre it ~a9 lJell1, t~ac 
44 EllZ. 13. B. a R.efcous fiJaU not c;tcufe tbc ~beriff in an aaiou ,UPOll tlJe <!rafe, b~ougbt b1' tl)e 
&c. partp upon tUt eCC8pr. xuro it i~ tere fain tn tlJe UUtfU, 'tat in b~ingi"g_of tim 

nom 
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from Iflington prredid-. 1)i hla~ refcuen from \lim; hl\lerea~ not\lin~ mas at aU fain 
lJefo~e ofIflington, ann fo tlJe return not goon. :m:\li~ 111m be tbe tlli1erenre (S) tbat 
a ll\eC,ou~ in Cucb a <!taCe) a~ i~ \lert) fball tlifcbatge tbc ~1)eriff) a~ to tbe Jaing ; 
but not a~ to tbe pattl' 1)tmCelf. :m:lJe llBook of 16 E. 4. fo1. 3. i~ againft tb~ btlt 16E. 4- fol. 3~ 
Lambers <!taCe i~ anjugen in point fo~ tbe 10laintiff) ~nn not upon tbe pointDf' . 
traber,;, a~ 1)at1) bren urgent .ann if t1)i~ fboulb e:ttufe tbe ~lJeriff) tbe fame 1110uln 
be betp mtC(1)iebou~, fo~ tben no Cutb mean 10~ot£f~ fbouln eber be ferueD,; tbe ~be~ 
tiff map take mitt) \lim poffe Comitatus if 1)e blill in caC£ of a mean @~oce£~) ann 
J 6 E. 4. fo1. 3. it i~ not tbe p~incipal <lI:afc, but an opini,on ~berc put, obita in tbe 
argument of (1)at <lI:aff,but in Waldoes<ltaCe it 111a~ Co anjungeb in lloint, tomrarp 
to tbe opinion in 16 E. 4-: , 

George Croke fo~ t~e Wtfennant, i:bat tlJi~ reulrn i~ gootl; tlJe partp bla~ 
~ete arrcileD bp t1)e ~befiff upon a Latitat, ann refcuen from bim a~ 1)e ltJa.G 
illingin~ 1)im to 10~iron; an .artton upon t1)e ([afe betb nOt againtl tbe ~beriff f06-
t1)i$; ann 1)eretn tbere 111m be a nifference betbleen an ilrretl upon a meall ~~oeef~, 
anna RefcoU5 manc, arln1l.1btte it i~ upon an ®iecution; a~ to tbe partie~ rCOI£bp 
ill' 111a1' of ilaion upon tbe (!ta'fe, hlbere tbe ilrrell i~ upon a mean ~~o,efs, ann a 
Refcous mane, no .artion upon t1)e (!tafe lietb fo~ tbi~ bp tbe tlattp ;, fo~ tbat upon . 
tberp mean ~~ocef~ tbe ~bcriff oug1)t not to tal(e 1l1itb bim poffe Comitatus, 16 E. 16 E. 4- f. ;; 
4. fol. 3. tlji~ berp ([aCe t~ put bp Catesby, anti agrrell, tbat fJUring t1)e time tIJe 
lOUa 1)ang~ in 10~ote(1i, ti)C partl' 1lJaU not babe an .attion upon t1)e <tafc agat'llft 
tbe ~beriff if a Re[cous be teturnen, breaufe t1)e patt!' map u1Utinue bi~ }!)~oter.s 
againtl tte i)efennant; ou)erhlife blber,ea ~ungmel1t t~ giben, ann t~e parep in 
CIe~ccution bl' ~is bonp, a Refcous t1)ere fiJall not e~cufe tbe partp; hlbere it t~ but 
upon a mean 19~ocf(9)~t~£te tbe p~eJunicc i~ onlp tbc lof£) of tbt iDioceC£I, anb 1)e '. ' ' 
map babe a new ~~ocef~; ann Witb t1)i~ nitlerenci agree£! 3 H.6. Fitz. title Attach- ~ H. 6;· Firz~ 
roent, placito I. & 7 ili7.. Dyer) fo1. 7. Eliz.. Dyer, fo1. 241. placito 74. bl1)ere tbe tItle A[I[a~h-
~ l' 1. C' d r..' ... " d C' 1 ,rnent,paClt.J. :JaU e t~ l1ut, t~)at upon a aplas a latlslaClen um, D) a aplas ut agatum, after 7 Eliz. &c. 
3jungment tbe faberiff 1)imfelf fbaU be cbargen fo~ tlJe deapc) otber111ife t1)c partp 
lJat1) no rcmenp, be 1l)all lore 1)i~ Webe; but otberblife it t~ in tafe Df a mfan 10~o~ 
tef~. .a~ to t1)e manner of tlJe !Blea (S) apud lHington pra:dicr. tbi~ a~rceti to be ttlIt 
(but t1)e 10lca betng, tlJat babtng bren attetlcn in b~inging of biro from li1ington, .' " 
in tbe <lI:ountp of Middlefex to p~tCon) be 1tla~ reCeneD from bim)tlJf£! ij; ~OOll) 6 H. 7. 6 H. 'J. ~ !2. 

fol. 12. to tbi9 purpofe, hllJere it i~ in <Irafe (If an ®ttcudnn, tbi~ iJ5 tben no plea 
fo~ tbe ~beriff; fo~ te oug\lt 1)ere to take blttb bim poffe Comitatus; otlj£rmtfc it 
t~, upon eberp mean !B~ocffz. , . ,.' 

Coke Chief Juftice. 1!C1)i~ f~ a berp gteat ([are, anti t1io~tlJii of ~oot{ corlfitiera~ 
tion) 111betber t1)e ~lJeriff mal' return a Re(co~s tll lJi£i l:Iifcl)~rge upon an. arretl ili' 
~ mean ~~OC£C9', d)e ~afe rememb~en m 44 ,Ehz. ~a$ Co .a$ u ta,el) hem CItetJ, ttat Eli? 
tn (ucb a (!tafe an .artlon upon t1)e (!tafe lItlllte agatlltl tbe ~1Jenff; but a$ to tbi£l, 44 
Qli bene diHinguit bene docet, bllJere tbe arretli$ at tue fuif of tbe lllillg, ann a 
refcous returneD, potentia fegui debet junitiam, 60n antecedere, anD tbe )15ook o( 
J 6 E. 3. Fitz.. title Execution, placito 49. is fo to be Unberanon) bll)cre tbe partp 
taken i~ refenetl, tbe 5a)beriff tl)alI be btfcbargen fo~ anp jFin£ to tbe tting, becauH:;' 
1)e l)atlJ not biz bOD!, ; but tbt9' fiJalI not niCe\Jarge bim of tbe .artien upon tlJ£ <Irafe; 
a£) to tbe partl' uimCelf, at \tI1)oCe ftift be blas taRm. lrrbe arreft beee 1l.1,lZ upon i' 
Latitat, anb (1)f~ in trffpaf~ tl'eclares, but hlttb all intent to impleaD ~irit ill tJebt ) 
t~i£! fo~ tI)e jurifDirtion of tutz <Irourr • .a Refcbus is no ttcufe of an ill rrturn; a~~ 
it 111as atljungen in 44 Eliz • .a~ to tbe otber matter motreD, if 111ington bellO't tlamen 
befo~t, tlJi.s i~ iole. 

Coke Judice. :m:lJi£l Ite[cous bete fbaU etcufe tlj£ ~b£iiff a tanto, fed'i1on a toto 
a~ to t~etJama~e~ ; tbl~ i~ tbe ftrll time of m01Jin~ ttiG. . . 

11tbe \tourt «peri tbi~ firtl ope"tn~) imlinen tt) be tit opinion fo~ t~e 12laintitf, 
tl)at' 
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. tlJiit tlJt~ r€etttn 1U1l.~ not Q,;ID1.1; but of tti~ tte <Il:OUrc11JOltltJ furtlJtt al.'lbi(e; ann 
tterdo~e bp t~e ianle £If ttc <!routt, tbi~ ([a(£ 1Ua~ alljottttten tD anotbet tittle • 

.aftcttuattlp, (S.) Termino Hillar. 14 Jac. B. R. tbi~ ~a(£ 1lla~ malletJ again, ann 
argue)). ' 

Mountague Chief Jufiice. 11Cbi~ i~ a great <tare, aUl) of great confequent£, anb ftt 
to iJe betp mell confitJeretJ of. 

,Haughton JuHice. 3if tiJe ~betiff takl?£) cne upon a mean t.a&ocer~, afur a :ie[cous 
(uffer£) tim to ercape; il)aU tbe ~bertff be £~cufel1 fo~ .tti~, 0& not 1 
, Mountague. jf01- a Non fezans) as if a ~beriff refurc tD £~emte a ~~OCl?r~, au 
l1rtioll UpOll tbe ~afe lied) againft tim fo~ tti~. 

,Dodderidge Jufiice. 31f tbe ~tl?r(ff (uffet£) a ~~ifoner to dcape, all 9rtion upon 
tlJe <!tafe fo~ tbi~ Hetl) agatntl bim. ~ere it [$ to be confinereD , _1)ctljer it flynIl 
lie fo in ~afe of a Refcous bp {Jim retuttt£Jl upon a mean ta&ocef~, tb£ partp being 
att€ilell, anD u[men. j[20 pobJer bp illtenbmcl1t i~ able to retia ttJe ~lJetitT, anll bis 
po113er, 1U~o {)atu poKe Comitatus at IJis commanll, bJ~etber ~e tlJaU be comlldlcn to 
taiCe tbi9 fo~ce of tIJ£ <fi:OUlltp fo~ to ferbe anti e;recute eb£rp mean ~~ords tbat 
com£~ unto ~tm, tti~ i~ tbe onlp matter nom cOllfi'Ocrablc,tf 1)e hi: not rompdletl to 
lIo tbiS, eben ttere map be a llc11:ler l1ronger tban te. 

Montague. ~IJe lLa\iJ noti) albJap~ fitppofe t~e $a)~eriff to be llUl bJitlJ fo~ce. 
jIClJe point iJer£ in tlJi~ ~are being, bJl)etber tbc ~betiffarrelling of onc upon a 
mean FoloceffJ, bJi)o i~ rdcuen from bim, 1l;all. fo~ t~i~ Refcous be £;tcufen, o~ not '! 
Curia, sIDf tlJi~) advifare vult. 

iUter\luit'o~ tbi~ <fi:afc \tla~. mollen again. 
6 E f. Dodderidge. lItbe .action upon cbe ~afe 1)ere b~ouglJt tlntf, not lie, 16 E. 4· fo1. 3. 

;tar. ~t'weft.3;. tbts is fo tbete agr~il bp t1)e ~tatute ~f Weftmin1ter 2. cap. 443. 31& is.; grratI p in De~ 
cap. 43. '. rogation of tl)€ Jltmg, tlJat tbc ~lJertff 1l;ottlll rerurn, tuat be COUlD not balle tbt 

bonl' tbere, propt~r refifientiam • .anti Coke 5 pars, fot I I 5. in Foliambs <!rafe, in a 
.rit of (lJ;i'trepemenr) tbe ~beriff map take polfe Comitatus, anD fo ill a Replevin 

o H ~ bn 8 a 4. fo,)' 19. l.1.1l)ere tiJc ~lJeriff returns t1)at be couln not 1)a\)c t1;le)lE eafts ; o • 4. n. 19. l: -
fo~ lllttCl) rcturn be bJa$ an1£rCCil. 31f tte ~lJ£riff ta'kep one in eucution fo~ tlebt, . 
ann afte-!: (uffer£) btm to efcape, tbere tl)e EDelle i~ gone, anll tbe ~~occr~ ferllcD; ann 
tlJerdo~e if I)e fboulD nod)alle in fuc~ a ~afe N$ tC1U£tlp againll dJe ~lJ£tiffbp bJap 
of ,action, te QJOUlll tum be bJitl)out all remctJp, tut it i~ not fo lJere in tbis p~fn~ 
cipa! <tare, fo~ bere it i~ f(j~ tbe inDempnitp of tbe perron, t'lJis bring upon a 
mean p~o(e(~ be {3atb not ~p tlJi~ loft l]is Dcbt, but onlp tbe perCon bJbiclJ map lJe 
taken again; ann ttcrcfo~e el)e ~lJeriff fi)llIl not be punifbel1 fo& tbitl l1\efcous bp an 

Fhz. Nat. Er. ~rtton upon d)e ([afe; aun bp Fitz. Nat. Br. fo.], 102. tbe laft <[aCe in lJt~ Utit of 
ful.102. =Ja.efcott£J, tlJat it 8rit of ~e(COU£l liftl) bp ~i)~ partp ag;ainft t1)e It\eCcutTo&t3, bp bJlJtclJ 

it appcm:ulJ ti)uc.l)£ i~ n~t bJt~{JottC rcm£D~; but tlJi~ .action upon t1)c <!tafe beu bp 
'tim t~Ciu!!;bt agamft tbc~lJl?rtffllotl) not Ite. 

Haughton. 31llill at tbe fitft mud) iloubt of tl)i~<ltafe, -but nom fo~ tlJat it ilJaIl 
be miCctiellou$ tQ tlJf ~beriff to 'be compeUen to balle bJitb bim albJap~ potTe 
Comitatus, ann t~e partl' a!bJap~ l)ad) bt~ remebp, a~ it lJatl) bren 1l;ebJetJ; tbet£~ 
fo~e 3! bolD) tbat tti~· .action upon tlJc <fi:aCc b&ougbt berc againll' tbe ~IJcriff 
lied) not He ; anti tbe ~eculTo~ 1l;aU be Doublp punillJctJ bp tlJe iaing, ann hp t~£ 
partp. 

Croke. 31 ninlong ti~e muct bou~t of t~ij3 <!rafe, hut 31 am fuUp refol1)e11, tunt 
tl)is .action UPOll tlJe \tafe 110tlJ. 1l0t he a~atnft tbe ~lJeriff, tI)e ~beriff map punifb 
tlJc lIieCcuU'o&~; rub modo, tlJt~ return lS gcob; If tbe ~lJcriff t£turn~, tlJat be 
1nat3 rcfcuctJ from lJim bp a ftrangcr, tN~ is no gootJ return; l1ut if be furtlJer anM 
ttefc 1UO&tl~) Et non eil Inventus in balliva mea, .t~i~ i£i goon) but not otber~ 
lJjmZ ;fo& if be lea\lc tl)cCC 1l.10~'ll£) out of tbe rerutll, tte UtUm tbm is not gOO1) ; 
:m::l)c ~lJettff i):l compcllablc to make tbe ilrrc\t? antl . .if IJe be 011ce in tbe maon!, of 
t~e ~~etiff, t~cr£ te fI)all be ctatgetJ, but ilp lJl~ fapmr£l 31 arrcil FOU, be t~ not bp 

tb~ 
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tti~ in bil;1 <!tutloD!"fo~ to cbarge ~im 111itb an gaion, aull bere tbt!l Xlctfon l:lotl) not 
lie agatnll tbe ~beriff. 

Mountague. $[:bt~ {X) a great <!tare. ~ere dJe ~beriff uturn1!1 tl)at be lJaD at'; 
tellell tbe partl', ann tbat in bltnging of bim totuartJ~ tbe 10~i(on, be mas trid~ 
(ou(en from btm. ,g~ touebing tbi~ matter, tbere Diffcrence~ 110 appear' in OUt 

~ook~. , 
$[:be firlll1iffcrenee i~ tbh~. 31f in tlJe arrelling, tbe partp i~ refcoufell, be it Upolt 

an ®~ecution) o~ upon a mean @~oeer~) ~o ~(lioll fo~ tbi~ Ipett) agatnft tl)e 
~l)crtff. 

~Ol 

:1!Cbe teeonllllifferenee ; 3lf tbe '~ifoner be arrelhl1,anll in b~i"ging ofiJim tohlarM 
tbe(/!)oal, be ij,1 rdeouCeD from bim, ~o gdion lietb fo~ tb(~ againtl tbe abetiff) 
(a£! tbij,1 p~incipal ~a(e bete t~) tbe Came betng upon a mean @~ocef~; ann fo i~ 
16 E. 4. fol. 3. befo~e rememb~ell. " '" ,,16 E+ f'3~ 
~ut if it be upon an (!!;~ecution,Caveat vicecomes. ~ut if lje ban arrellelllJtm,~tl,ll 

b~ougbt bim to tbe (/1)oal) tben it i~ no grotJ return fo~ bim to fap, (1)at tlJe <1!)oal 
l.lla~ b~oken, anti fo be 1l1as taken from }jim) a~ tbe (!tafe in 16 E. 4. fol. 3. llJ3aftarll 16 E+ f.;. 
l"alconbridges Cafe iz, Wlben a ~6ifonet tfl (Jnce taken) anll iil €,trcutfon" t~cte f~ 
t~en a lJetetmination of all tbe mean l.l'60cefs; ~ut otljctltlitc it i~, wben be I$) 

. taken upon a mean 19~oecf9, fo~ tbete be map babe a ne111 i060Ctfs again. 
~p dJe ~tatute of Wdhninfi. 2. capite 43. tnuebing tbe returns; of ~1)eriff~. weflm.2. C·H· 

Multoties etiam fal[um dant rc(ponfum) mandando) quod 110n potuerunt (txe-
qui) pra:ceptutn regis propter refifientiam potefiatis alicujus m:agl'iatis J de quo 
caveat vicecomes) de cetew, quia hujufmodi refponfio, multum redundat in de- . 
decus domini regis, & coronce Cure. 7 Etiz. Dyer fol. 241. upon an (!!;tecucion, t Ehz. DJer 
tbere i9 no return to be malle, otlJerwifc, blbete upon a mean 10locef~; tte tea~ .24

1
• 

{on i~) beeau(c tbe ~lJertff 19' not bounll to babe poffe comitatus, upon ebnp nitan 
~locef9; lf tbe ~bettff takc9 one upon a mean ~~ocer~, befo&e 1)£ commit~ btm to 
tbe <ll5oal, tlJe pattI' cannot lJabe an .action fo~ tbe refcoU9, otberl.llife it 1.s l.lIbere be 
i~ in \i'lifon" wbere tlJe ~lJ£riff lJat1) an attion ~tb£n unto lJim, fo~ refcou.s bone, 
tl)ete tbe ~lJertff ij,1 ctargeable obcr to tbe partp, anll i~ fubject to an gttiOll, tul)erc 
lJe map babe an .action, R~ 1.l.1l)cre tbe partl' i~ in <!e~ecutton, but not otl)ettuife; 
~er£ in tbt~ (!tafe, we tlo aU agree, tbat tbe return berc i~ !OOll, anll ttat ti).e 
~ttion upon tl)e <!Ca(e bere Itetb not RlSainft tbe ~l)etiff. , 

Dodderidge. a l!\erculTo~ tlJall be lloUblp puuitlJetJ, foj. «p6n tbe return Of tl)e 
~I)etiff) be fl)aU be fintn to tge Jiling) anll an ,attaebment~~an (!Tue nut agah1l1 
~m. . 

2. ltbe partp alfo f{jall babe a 'Urit of lRefcou,:i againt't tim' ) 1t1bicu i~ p~o~ 
b£lI bp 3 H. 6. Fin. title Attachment, befo~e rememblcn; anll Fin. Nat. Brev. ~ H. 6~ Fit~. 
title Re[cous, tbe!all 4tafr. tiro Attach~ 

.anll fo bp tbe )J\ttle of tbe l.lllj1ile (!tOtttt, tbe return bere (If tbe ~l)£riff \na~ menr. 
~elo to be gttoll) anti bp confequence, tge .attion upon toe (!tafe ~crc b~ougbt againlt , 
tbe ~l)eriff Itetl) not., Judgment 

gull tbetefole bp tbt laule of tbe (ltourt) nullo contradicente, ]tttlgmcllt 1.Un~ qu~d qrm:ens 
~nttetJ) quod querehs Nil Capiat F'tI billaI'll.' X::~a~:pzat re~ 

Ocl Howfon 
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Bowron Plaintiff, againfi Sir William Fountain 
Defendant. 

A writ of I~ a arit of ¢rroh to reberfe a 3lUllgmcnt in t1)e C. B. fo~ 1)im) t1)e ®rro~ 
E~O~. R 8 alTigneli 1Ua9) fo~ t~at t~e UDcfenllant in C. B. appearell per Wildt:, Attornatum 
~ R~1:Ab.~8;: fuum, anll no <!rb?,ltlian ~ame of t~e atto~nep i~ entrell. . 

Z[;~e <!rOUtt 111a~ motlen to babe t~i!3 amenDeD. " 
Coke Chief Jufiice. :m::lJi£) i~ not gooll) neit~er can tbe fame lJe amentlell; tue' 

cannot kno\u 1111)at i~ intenlletl bp t1)i~: .anll Co 1111)en :3I111a~ at (1)e llBar)- it was in 
t1)e like €afe refoltlell ; 111ger'e a Wefenllant llftl appear per ¢utting Attornatum 
fuum" 111itgout aup, <!C1)~tllian ~ame) anti refolbeo)t1)at t~e fame 111a~ not gooD; .ann 
anot1)er <!CaCe tl)ere 111a~ 1)ere of (1)e fame nature) 1111)ere a Defenllant lIin appeat 
per Higgins Attornatum [uum, 111i(1)out anp <!C1)?,tllfan ~ame, anll 1)elll not goot!) 
but if it 1)all been OllCe tigl)t) 111tt1) 1)i£) <!Cb~flltan ~ame, anti aft£t1l1arll~ t1)e fame' 
.omittell ~ 3:n fu(1) a <!Cafe 1l1e map 1Uell amenll (1)i~, fo~ 111e 1)abe lJere a gooll 111ar~ 
taue in t1)£ lIteeo?,tJ to lIO t1)t~. 

Dodderidge Jufiice agrull 1Uit~ ~im 1)erdn; anll'fo.in t1)e €afe in Dyer, nilJerc 
one llin appear ptr Will burn Attornatum fuum, anll 1)elO not gO(1'O, anll t1)at t1)i5 i$ 
not to be amenllell, 

iUter1Uarll~ (1)e <ll:ounfel fo~ t1)e 1lDrfenlJant) pereeibing t1)£ opinion of (1)e <!Court 
to be againll1)im, tbat tbi~ 1l1a~ not gooD, no~ pet amenDable) motlell t~e <!Court fo~ 

A c'e'rtinrare a Certiorare, fuppofing tbe Jl\eeo~lI tn C. B. to be otbetlllife; atH'I a"O~lItnglp a 
granted. Certiorare llla~ grantell bp tbe ¢ourt. 

Rudge Plaintiff, againft Thomas' 
Defendant. 

Covenam. I~ an 9ctton of <il:obenant, tbe ,lafntiff in tis 1lDeclaratiolt ret~ fo~tb, 1il:bac 
! Rol. 1\.40,. tbe 1lDd£llllant 1.l1a~ 10arfon of Dale, anll llill <ltOllenant, t1)at tbe @laintftIllJoulli 

tabe yt~ :m:itlJe~ of certain llanll~ fo~ I 3 peat~; anb tbat aftetll1atlJ~ be tdignflJ, 
ilnll anot bet !Sarfon inlJurtetJ) up 1U1)ieb mfan~ 1)e 111a~ oullen of bi~ llCitbe~) anll 
fo~ tl)is caufe tye al'tiotl b~ugbt. 

~ lltbe IDef£n~ant pleall~ in bar tbe ~tatute~ of 13 Eliz. cap. 20. anll 14 Eliz. 
~~~: ~c.13 cap. I I. fo~ ~on:;;refiD£nc!" upon tvlJicb @Iea, tlJe 12lain~iff.lIemurr£n in J].atu. 

3t llla~ ur~(J) fo~ tbe ~Iaintiff, tl)at ttJe ,lea in llBat 1l1a~ not gOOll, becaufe it 
i~ 110t atlerrell) tyat tbe Wefenbant ball been abIent from bf~ taarfonage bp tbe 
fpace of 80 lla!,~ in a pear, 10~ otber111ife, tbe ~obenant i~ not lloil1 bp t1)e ~ta~ 
tute~. 

jfol t~e 1IDefennant! 31t llIa~ allegell, tbat tbe plealling of t1)e fatatute of 
13 Eliz. i~ iDle) but bp t!)e ~tatttte of 14 Eliz. tlJi~ <!COllen ant i~ malle 11oib; fo~ 
bp tl)C §i)tatttte, aU ~obellant~ fiJall be all one 111it1) ll.eafe~) mane bp fueb 'ar~ 
fon}l: .aun in tlJi~ ([:ale, if tbi~ yall been a }teafe, t1)i~ ball been clearll' boill bp 
futrrnner of tte 10arfon ; anll fo in <!Cafe of a ~obenaut. 

Dodderidge, & Haughton J ufiices. Z[;1)e ~tatute~ of 13 anll 14 Eli2. llo not 
tueDnle 1:lIitlJ atTurance~ at tye <!Common J1alll, no~ intenllen to make anp }1eafe~ 
\loilJ) 1111)icb 111ere \Join at tte <!Common lla1U; .ann tbercfo~c t1)i~ <!Cobenant 1)ere i~ 
not malic boto bl' tbc ~tatute) unlef~ tc be abfent etg~tl' lIal'~ from bt~ Far~ 
Conage. 

Coke 
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Coke Chief Jufiice 8grertl berdn 111itb tbetn i 3f a 19arfon lIod) <!tobellallt tbnt 

anotber fball £njop bt£i lI.antl fo~ 2 I pear~, anti IJe afterwartJ~ ~efilJn~, be ilJaUbc 
lJountl b1' {li~ <ltobenant; ~o if be be bountl bp bi~ .®bligatton to make fucb a ]Leafe) 
t~i~ iS3 goOtl," anti tlJaU bintl bim; anti fo. it wa~ atljutlgetl in tbe C.B. in t{l~Wean 
ani) <ltbaptet of Norwiches <!tare, wben 31tua~ tbere ftlJitf 3u111te : Xlntl#D it ig) 
if 1ltenant fo~ life tlotl) <!Cobenan t tl)at anotber fl)all en jOp i)i~ J.l.antl fo~. 2 I peat~, 
atuli)e aftcr1l1at1J~ commit~ a fo~f£iturc, be' t1)all be bountl bp l)t~<!tobenant. 

Dodderidge & Haughton alJreei) witl) bim lJerein! llCbep aU agreetl in tti~ 
<!tafe fo~ tlJe plaintiff, anll tgat bp tbe p~eamble of 14- Eliz. it i~ Ibc\tlClI; tbe in;:;, 
1Cnt of tunt ~tatute to be to make <!tobenantS boiD, 1l.litbin tlJe p~Obifion of 13 Eliz. 
bp al1Cence fo~ 80 ~apg. . 

3n t'lJi~ <[a fe, lJ~ tbc Ji\ule of -tbe <!r(lurt, lungment tua~ 
~lainttff. 

. f "Judgment for glben (!~ t~t [he Plaiotift. 
p~r ,,,rialf/.. 

Bacon Plaintiff, againll: Waller Defendant. 
, , 

Entred T ermip. Mich. I 3 Jac. B. R~ . 
Rott. 62. 

I JF a Replevin, WilHam W;llIer tbe ~bo\tl!lnt conferrctb tbe lI.cafe mane to one A Repie~iD ~ 
Winchcomb, 1.ll1JO make~ anotl)er lI.eafe to John Waller from tbe 25 nap of Avowry. , 

May, lUl)o atTign~ tbiS3 JLeafe unto \VilHam Waller tlJe .abol,1.1an&, bdng aIfo fd(el1 ~ ::!A~ ~87J 
of tbe jFrec~\Joll1 fo~ tbe 1tJ1)ole tcrm (but (Inc nap) anti a~o1l.lS bp uaron of tbi~ 496.' S20:

497 

lLcafe no1l.l, a~ a 'lJ.,cafe mane 25 Maij, Habendum a datu, -fo~ 3 J peat~, (anll from 
tgc tlap of t1)e l1ate) upon t1)i~ ~bo1tJ~p tbe ot1)er tlemu~S3 in llalU, anti ftl~ caufe 
flJelUetl) tlJat berc is a lJcparture from cbe ~.1£afe firft allciJgezi, anti hp )l1bicU tbe 
~boh1allt daims ; anll if no tleparturc, pet bere is a furrentJer of tbat ~cafe being: 
maiJe to l)im h1bo 1)all tbc jfuc:i1)oltJ. 

1lCbe firft llnueilion moben _ 1l.ll)eu t1)is lieafe fi)ouli) ,begin, (S.) being mane tbe 
25 of Mal, Habendum a d~tu, lUbetl)et ie fi)all be!!in tl)e faill 25 ])ap of May, 
o~ not; to tbf£i purpofe Clay tons <!t'afe, Coke 5 pars; fo1. I. umemb~ei) anll I I Eliz~ Coke ~- pars 
Dyer, fo}. 286. _ fol. I. &c . 

.a <!J:'afe between Powel ann Nanney tuas Hkel.11ifc urgeb, b:ll)icl) was Termin. Termin. Trilli, 
Trill. 4- Jac. in Scaccario, 1l.ll)cre a lieafe \UtI's mane ,tn like manner, as in tbts p~in;:;, 4 Jac. &c. 
cipal <!t'afc, anti tl)e nifffrc1lCe tbcre ta~ell, l.11lJ£te tbe bap is parcd of tbe rompu~ 
tatton of time, anll 1l.lbere. it i~ parcel in point 9f 31ntere11 •. 

5 Eliz. Dyerfol. 218. Ete cafe of an lnroUment 1l.lbtre tbe nap fi)all be q:~ 
tlufibc, anti lUb,re nJ)t. , . 

~nlJ a cafe mbicb l,»a~ Ten:nin. Mich. 8 Jac. B. R. ttltretl Termin. Trin. 8 Jac. Micb.8 Jac6 
B. R. Rot. 150. Uuellen & Morgans cafe, a Monmouththire cafe, lUbere a heare B.B.. &c. 
ltIa~ manc, I Maij, Haber).dum a datu pra:[entrum,. ann neclarell UpOlt a lieaCe 
maDe a die datus, tbc 3lUtp founn tbe lieafe to, be a datu pr<efentium: m:~c qucftion 
tua~,1l.lbetber tbi.G ball maintalnetl bi~ tJcclaration : ]t 1Uas aiJjUl1~e1J tlJ-at tbil' fintlill~ 
(If tbe lurl' 1llag purfuant to bi~ EDe~laratton, tvat tue Wedaratio-n was gooo, ano 
Lluellen acco~Dinglp rcco\1creiJ ; anll in tbi.s cafe bp tbe JUDgment of tl)c (JtOUft, ft 
Jj.cafe maDe, Habendum a datu, & a die datus, 1.s all one. . 

.a!1 to tue fecontJ quc11ion) 1ll!JetlJer bere 1lla~ anp fmrentlrr of tlJc licai"e) o~ not, 
tte cafe fo~ tbi~ being, 1[:bac liciTee fo~ pcar~ mnke.s a It.rafe to tbe l1.erro~ fo~ aU 
tte term £~cepttng one nap. .. _ . 

It bla~ urgfo~ tbat tte lierro~ ~at~ tti~ a~ a t1tHol'llCn !L (afe> an]) not a~ a rur~ 
W l) 2 Hni.J~r) 
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renber, being potTeffc1.l b~ benne of tue j1eafe, ann feifelJ bp bertue of bt~ jfree~ 
~~ -

Coke Chief Junke. 3l1l1oullJ not in tbhnlC'a£e lJabe tiemqrtell upon tlJi~ ab01t1~l', 
but 1U~tlb i)abe plea1:le11 untO it,we hlill perufe t1)e ~£CO~1:I9 tbat 1)abe bcen citCtl ; tbe 
l1eft hia~ i,g to bJaibe tue Wemurrcr (being a :lJefperate rOUtfe of l1~artife, ) anll to 
llIean to tbe UOtil' of tile matter, anl.l fo to put tbe true1) of tbc matter in iffttc. 

il~ toucl)tng tbe ~urrentler) if lLdfee fo~ 100 l'£ar~ grant~ unto 1)is fJ..elfB) all 
tt~_ term, (ey:cepting one peat) tbi~ is no furrenl.ler dearll', ann fo Iike1l1ife it is if 
tbere bea fabtng to i)imfdf, a mom1) a bleck) D) a tlap-, tlJi~ is nofurrentJer) ann 
tbis i~ betp deat t1)at be fiJaU babe (1)is) a.s in feberal; tbe main ann p~incipa! 
point i~) .a JLeafe matle) habendum, a datu, & a die dacus, wuetijet tbt.s be aU Dne 
o~ not. 

fls to tbis, iI:be 1lluole <!t. agreeb in opinion aCCO~l1ing to tbe jutJgment giben ill 
Lluel1ins cafe) rtat dJe fame is aU one, tuat tbe ilboltllp i~ gOOlY, ann no tJeparture; 
anti tl)C1t ttnIef~ tbe Wemurr£t be ltIail.1eD, anD a ,lea to itfue; bp tbe li\uIe of tue 
<!Court ]tttl~mcnt to be gil.len fo~ tbe al.lowant. 

Tifdatl Plaintiff, againfi Sir Willianl E/fex 
Defendant. 

An Mtionof I~ an ,tlttion of tObenant) tue <!tafe appearen to be tbi~, ~ir William Eifex 
Covenant. l1il1 <!tobenant 1llirb Tifdall tbe ~lafnttff) quod haberer, pofIideret, & occu-
H~. 34'1 paret, fUCI) han!l, from fucb a time fo~ tbe fpace of 7 pear£) 1llitbout anl' Di1lur~ 
; R~o~~r'8:~' bance) anl.l tue lDlaintitT !ltD aIfo <!to1Jenant fa pal' tlnto bim 2001. a pear ~ent fo~ 
4 Co: 80: . tlJe fame) ann beiu~ uillutbeD itt ti~ enjopfng tbereof, b~otrgbt bt~ .artion nf 
J Cr. Car. 207. <!tol.lenant. 
c~a~~:.I72. jfD) t1)e maintaining of 1llbicb, anti tbat tbi~ mOUlD in 3!ungment of l1a1ll be a 
I . o. I.43°· goon heaCe, ~ir James Harrintongs cafe ltIa~ titen, \llbicU \lla~ Mich. 36 & 37 
MI.ch. 36 & 37 Eliz. B. R. Rot. 226. 1nbere it 1lla£i refo!13eD) 11Cbat 9rticles of a~rf£ment to babe 
Eh". B.ft. &c. l"aull fo) fuc~ a time, refoIbeD to be a gooll heafe, (but Nota, llClJat in tbat cafe 

tlJere tuere lno&tls of llemife) anll aUo rent rr(erbeD.) 31n tlJis cafe it 1llas obJcltti:J,: 
31t Was not Co, ann tbat tbiS il)ouID be no fJ..eafe ; to tbts it 1lla~ anftuereD, llCbat Ar
t,iculi Cleri (0 caUetl, pet tue fame amottutetl to an .art of lDarliamenc. 3:f nne be 
fcifciJ of J1anll, anD ootlJ Hunce anDtl)er to enjop lJi.s lLanD) anD to OCcupp tbe fame 
fo~ a time certain) tlJi.s fiJottIl1 be a heaCe a.s it 1tla.s urgeD. .anti if a lJ..ic£1lce tlJaU 
amount unto a lleafe, fo 1tJtU a <!Cobenant aUn. 

Nota the dif.. Coke Chief J ufiice. i[,be tlifferenr:e 1I.1iU be betmeen a <ltobenant maDe up Due:-
ference. beinlX owner of d)e hanD,Rllll l11bere tbe fame i.s mane bp a ~tranger, wbo badJ ltO~ 

tbing at aU in ti)e iLaUll; 3lf tbe fame be maDe up one tubo i.9 tbe owner of tbe hanlJy 
1llit!) fuelJ a rent to be paitJ,t-bi.s tlJallamount unto a l1eafc,otber1llife it i~ 1llbere tbe 
fame i~ maDe up one 1llba batb notbfng at aU in tlJe lLantl; anll t~i~ 1llill be tbe biffe~ 
rence. 31n tbe I <!tafe it mall amount unto a Jlea{e, but in tIJe fernnl! <!tafe 1llbere b~ 
l;ad) notbing in rbe hanl.l, it IVall be onlp a~ a bare (JtObenant anllnn mo~e. ' 
~ete in t!)f~ p~fncipaI cafe it 1lla~ fa ill, tb8t t-lJe }LOlli of Noithampton l11a~r 

{£ffen oftlJe hanll, anll tberefo+e-tbe firft 1llo~tJ~ berau!e 1)e 1llas not tbe 01llller of 
tbe lLantl) lIit! onI!, amount unto a <!to1Jenant, anlluot unto a l1eafe • 

.2in g,bjertion 111as mane) t!Jat bere i.s no (periaI nifturvance lalb, a~ it i~ ill t!Je_ 
Coke 9 pan, <U;ad of Shrewsbl1ries Cafe, CQke 9 pars) fol. 46. (1)at1)ere i~ no bll'acl) of <It'o1Je~ 
f. 46. &c. m'lllt lai7J) anll t~at (impedire) t~ 110t gOOi), 1llitl)Otlt fome (periaI aUcQ;ation of lIi~ 

fturuanrf, tbat tl)e firft 10~£fibellt fo~ tl)i.s i.s, Coke lib. Entries fo!' 9. (impedire) 
a~ it 1Ua!?l utQ;£lI, i£i not futTtctellt) uut be ougbt to ~a1Je fiJ£tuetl (coment.) 

31£ t£l lain tete, t~at be lIi'o enter) & conatus, to tal\e cl)e potTelTioll, ann tbep bin 
ti[~m;b tim) anD put tim Out. -

Coke. 
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Coke. stlji~ i~ a fuffitiene bft'furlJancc, 9 Affirar. 31f 31 tabe but one l1lilp to mp 
~iU an 9Jrtfe lietlh if 31 am ljfn11~en in elje nling of mp map, bp bim wto i;:l obmer 
of tlJe lLanll. 31n tl)i~ l.l&tncipal cafe ljere t~ a goon lli1lurbattCc laitl. 

Dodderidge Jufiice. ]ftbi~ ljete, at:S iti~ lain be not a b~£ac~ of tlje ~O\l£uant) 
3]110 not tben knobl bllJat tl)aU be a b~eaclJ., , 

Coke. ~e notlJ lJne Cltobenant to 110 tlJi~) tlJi~ fiJall be a~ agaiuft all ~eu, a~ tte 
carein 18 £.4. f01.20.b. f~ of a general ann a fpecialllieencf. 18 E. 4- foJ. 

iln11 fo blit1.ont ann futtbetbebate, t!Jc \tOUtt ober::ndetJ tbi~ cafe, tl)at !Jere )20&' b. L 
, Y ~ , , I' A" f l.. f 't, u gment t O[ 

hHl~ a dear b~eadJ of ctO\lenallt, tlJi~ being a b£tP 11 am \U;>a e; ann t~er,e o~c .vp Plaintiff) &c, 
tbe liule of tue ctourt 31ullgment bla~ gi~en, anti (0 entre11 fo~ tlJe 1.9lamuft. 

Flemming, Plaintiff, againfl: Tates Defendant. 

Entred Termin. Pafch. 10 Jac. B. ~o 
Rot. 1130 

I, ~ a .tit of ~rroi to reberCt a 3]ullgment.giben in tlje <ll:ottrt of C. B. 31n an Error. 
ilrtion upon tlje cafe ttere b~(Jngtt upon tbc {i)tatute of 13 R. 2. capite 5. fo~ 

(uing tbe <!I:ourt of Admiralty, fOl a tbing 110ne infra Corpus Comitatus. 3\11 
1nbieb jrtton 20 1. 11amage~, anll 20 s. coll~ hlas giben. I;cJ;rrOl- inallen upon, ' 
iJecaufe be 110tb not Cap tbat it hla~ enarten bp tbe ~tatute of 13 R. 2. but quod in Stat. of 13 lX. 
fiatuto continetur, tbe p~ealJeut~ bdn!6, quod in fratuto in Parliamento tenent', 2. c. $. 

&c. 
Curia, SlDber:::tuletl tlJi~ to be no enOl at aU. 
1lCl;Je teconn <!etrO~, ttat tbc We~Iaradon tua~ not g;OOtl, (Si qU<f facta, fada fuerit, 

hltereas it tlJoulb be (fuit) anti 5,Mar. Dyerfol. 159· efteb." ' <; Mar. Dyer 
. Coke Chief Juftice. 3lf one ftte~ mt in tbe (Jtourt of Admiralty, 31, '!lap men f. 159-
fap figna facta, facta fuit; o~ fuerit, tljis ,i~ goon), t!Jep are not to Cue tbere in tlJe 
ll11miraltp if tbep make it not to appeat tbactbe matter 11.1a~ lIonc) fuper~altuql 
mare. " ' , ,I' 

Dodderidge Jufrice agteen tuitl) tim ljerRiu, ann tl)at tl)itf i~ a (uffident afftr::: 
manee of tbe rmitter. l 

9 tI)tr11 <lZrrfl~)' it i~ aIH:tlgen ttat apud Brifiow, attachiarefecit, & comparere, 
coram, &c.· locum tenent' five prefident' tbe erro~ becaufe lJt faftlJ ttat be fuen bc~ 
fo~e tlJe lLicutc-nant of tbc <!toitrtj ann nott not fap ~e tuen bCfo~e tlJt lLieutenant (If 
. tlJe .itlmiraltp, anti becaufc IJ£ bin not fap locum tenent' of t!Jc ~Xltlmiral ;~'b[rt of 
t~e <!I:ourt C] ~dicis five preGdentis) tbi~ not goon a£\ it 1:lla~ urgei.l. , 

Coke.m;~ep map lap tljf£! a~ ttep tum make tlJeit JLtcco~n, tljc .attactmcllt 1Ua~ 
fo~ to appear b£fQ~e tiJc .a~mita.l o~ lunge, D~ llri~ut£naut (If tlje fain <tOUtt) ~Hltl be 
{aitl) t~at lJe 1.t1a.s}J..ifutenant;" ,: _' 

Haughton Jufiice, 31f it tua£\ locumtenene ttl~ goon. , 
Curia. m;ti~ ig tbtir name if t~eit lIteeo~n be fo, ttep ate to be punUi)etJ fo~ 

tbett be~ation. . ' 
9: fourtb <n;rltD~, bttaure'it':f~'ft£l11e11 t~at ~e appeattiJ befo~e fnet a ont) nuper 

Judicis. Curia otler",rulcn tfJi~.. , ' 
il ftftl) (l];·rroh brenufc in tlJe ucital of tbe ~tatt!te of 13 R. 2. it iz hl t~i,£'l 

manner, (S) inter alia enatlitat'. 
Curia. ~bt~ i£\ goon not1t1ittftanning Dive & Ma~miligharns 4lrafe in t~e \!tare 

i'n tlJe ~ommentatil? ,£I, I fo1. 65.' - :. . , 
~ ,~lJe <!Cot!rt'Otl(,~~Cltlen aUtl)e (!J;rto~~ afff~netJ) (tull bp tt~ JAu~e of t~t ~(lurt l~!~~e,~~/lfrl 
'31u11~IU£nt bJa~ afftrme1:J. Cnriam, 

The 
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The K t N G, againft Sir Matthew C arj 
Junior, & Ferdinando Cary. 

IndiB:ment {J"9I! iJ;)otl au lunirtment of £Wurner againll tiuo. ~p tbe grann 3lutp, Billa vera 
of Murder a· founn, a~ to one of tbem, anlJ ~an:::llaup;bter, as to t1)e otbet, bOlll to 
gainfi two. p~octetl. 
J Rol. R. 407· Coke Chief Jufiice. ~bi£) f£) pomble Co to be, anti it map be goon; fo~ tb£ one 

map babe malice, ann t1)e ot1)er not; be map come in bp (1)ance, anll fo kiII tue 0::: 
t1)et, a~ it i£) in Plowdens Commentaries, .ann fo liut£) t~e trutl) of tl)i~ <!rafe, be:::' 
ing t1)at Ferdinando Cary, anll Ofeband, blere in t1)e jFielll figbtfng upon a ~uat::: 
teI, ait Matthew Cary, caCuaUp titling bp, anti feeingtbem in figi)t, anb bis 
'Iltinfman one of tbem, rilles in, tJ~abl£i 1)t£) ~1ll0~ll, tb~uft Ofeband tl)~oug1)anb kil~ 
fell bfm. 3n t1)is <tafe, tbi£) i£) clearll' but ~an:tllaug1)ter in bim, anll ~uri.1er in 

P[O'W. com. tbe ot1)er, fo i£i tl}e Commentaries, anb Mackallyes Cafe, 9 pars 65. 
€o~e 9 pars 1ltbe blbole <tourt agreeb blit1) bim 1)eretn. 
&c. ¢~eeption£) blere t1)£n moben to tue ]nlltctment, t1)e Came being quod fdonice, 

percuHit, anb noel} not fap, ad tunc & ibidem. 
Coke. If fo, tben not gOOll. 
It bla£) t~en futtuer urgelJ, tuat tpere blas ndtber place, no~ time. {fJebl£n, 

quando percuffit. . 
:ll5ut a~ to rbt£) it bla~ faitl, tbat tbere were tlllo ad tuncs, anll tblo ibidems. 
!1C~i~ belll to be ~oOb, bp tue bll)oIe <!Court, billa vera, as to Ferdinando 

C:ary. . 
Dodderidge }ufiice. ~e i~ to anfwer to tbe 3lnllictmeut, blbicb' i$ of £)Durller. 
Coke. l!!:be beft blap is to babe a nebl 3inlltrtment, fo~ t~at tbtp a 110t goot!, a 

lletu ~ntJidmellt againtl ,~ir Matthew Cary, anl) tbi~ to be fo~ ~all:!laug1)ter ; 
fo~ tbi~ {inlling of tbe 3u1:p, cannot be [0 inllO~Cetl, upon tbi~ lnllittmeuc, t1)e beft 

, lUap, to tabe felleral 3:ntJiaments againll tbem, anb not one. 
Oodderidge. 31n OUt 3innirtment) ~.l.J.i~ map be CpeciaUp [9 fet Dobln, ant! hldl 

euougb. "1' - . . 

Cokeo .anb tbe rell of tbe 3ubgC£)o pou cannot p;oceell againll ~im) ~p 3nnUt::s 
went upon' tbip ell110~fement) but upon a new 31nlJiament. ann fo bl? tbe Jltule of tlJe 

Sir Matthtw <ltoutt, a ne1U 31nnirtment bla~ to be i:J~allln agatntl ~tt Matthew Cary, 1llbo bp ttc 
cary bailed. iAule (If tbe <tOtltt bla~ bailen. 

Lingen Plaihtiff, againft Broughton 
,Defendant. . 

Action of the I~ an ,Qrtiou UpOll t~t <tafe fo~ a p~omife) upon Non atrumput pleatJeb) a bet::: 
Cafe upon a nid', ,tuap giben fo~ t1)e ~lainttff. 31t bla~ mobel) in aruft of Jllgment, tgat 
promlfe. (1)e wecIaration bla£) 110t goon. ann 8$ touebtng tbi£), dJe <!rare llla$, tbat I.S. being 
~1 Ro.~ep'379. il1l)cbtell to tbe ~Iattttiff in Cueb a ~um) fo~ non-payment of bl1)ic1), tbc 19latntitT 
'x ,o607

r
• 53· n. llUrporCll to Cue bim, fo~ p~ebrnting of blbt(1) Cuit, tbe EDcfenballt camc unto tbe 

I RoI.Abr.46. ~Iaintiff,all1) neftrell bim to fo~bear bim fo~ fuelJ a reafonable tim£Janb if ~e nib not 
t~en pnp tbc@!aintitT, tlJe tlDefenl.1allt p~omiretJ to pap tbe fame to 1)im, t1)e iDIain~ 
ttff fees fo~tb, tlJat upon (~iS bi.a p~omtfe t)C nill aCCo~btnglp f06ut'ar to rue utm/ 

ilna 
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anlltlJebletb furtbet tuat I. S. nin not pap uim, ann tbat t~e Wefemrant alfo refufetJ 
to pap tim) upw tbi~ tue .artioR b~(Jugbt, ann a mletllirt againft tue IDefenllal1t~ . 

3!t blas ulgen fo~ tue IDcfentrant, tuat tue Wularathm bla,g not gooll, bCCRufe it 
i~ not tlJeblen tbereirt, UO\tl 1S. became firft intlebte11 unto tbe talaimiff, ann tl)h.1 
lt1a~ urgen upon tbe ~~eftnellt in Coke lib. Entries fo!. 2. Bechers Cafe. . ~ 

~. 3!t bla~ urgen tbat tbe lIDeclaration bla~ not goon. m:;ije ~~omire being, tuat 
if be \11oulo fo~beat I.S. fo~ a uatonable time, if I.S. Din not tben pap tim, lye 11.1ouI6, 
ann notu not tlJebl in certaill, lUuat time tui~ il)oulll be) tbat be ougbt to fO~beat 
tim. . , 
. Croke J ufiice. 31f one be intJebt£n to anotbet in 10 1. a tbitD @erfon (aielJ unto 
bim) tlJat if be b.1ill fo~beat bim fo~ (ucb a time) anti if tbenbe pap~ l)im not) 1)e 
tlotu alfume ann p~omi(e to pap bim ; anll tue otbet DodJ not pap bim. 31n an .artiOll 
upon tbe <!Cafe fo~ cuts l0~omiCe in 1)i~ lIDedaration be fiJelUl, quod cum, (ucb a 
one indebitatus fuit, unto bim in fucb a ~um; tbe otbet r.ITumetJ a~ befo~e) tbi~ if) 
goO}) 1tJtttout tlJe1tJin\l bo1tJ te became inllelJtell to bim; anll (0 it i~, if Olle being 
inllebtell to anottet tn fuel) a ~um)(aitb to tfm,3Fo~bear for (ucb a time,ann 1 p~o~ 
miCe to pap ie. 31\1 an .tlaion upon tbe <!tafe f01- tui~ p~omire in bi~ IlDeclatatiolT, 
te neell:S not to fi)elU boltt tbt.s Webt ~relU })ue to bim) no mo~e {ball ~~ 110 bere ill 
ibi~ pl-incipal <!Cafe. . ' , 
. Dodderidge J uilice. ~ere tbe tlllCttria batb matre tbi$ gOOtl, WUiclJ finn.s tbat be 
lUas inllebtell to tim in (ucl) a eum) an}) finllS tbe Xlffumpfit aUo a~ be.fo~e, anti 
tberefo~e tbiS i.G goon, fo~ l)ere in biS EDecIatation, in tbi~ <!Ca(e, be (lJe1tJ~ tbat tbe 
otbet lUa~ inllebtl'l.l unto tim in (ucb a ~um ; tbi~ te onlp bete, aUin~r~ IIp lUap df 
tntrucement to tuis .articn, anti fo~ tbi.s eaufe be is not to fiJem U01tJ tbe Webe gre1tJ 
:oue; tbe aaion being grountlen upon bis p~,omtfe. .ann fobp 
.. Dodderidge, Haughton;''& Croke Jufiic~s, l!l:b~ Wedaratiou bere i.s goon; \11itb~ 
out {bebling) (coment indebitatus fuit.) • 

1JtlJis <1ta(e being after1:Uat1J~ mollell8gain. . . 
Coke Chief J ufiice fatn, ~ot1llitlJ(fanning anp of tIJe £~ception~ taken) t~e W~ 

tlaration i~ gooll, fo~ 1)ete tlJe IDefenllant at bt~ requelt p~ocurell tbe fo~bearance of 
tl)£ Webt, anll bp tl)i~ be nin take fpedal notice of tbe Debt) l.1llJat it lUa~,antl tlJere~ 
fo~e goon; tbe IDebe miglJt \lrobl Due fo~ lli1.1erp$ t~ing~ tbat tte 31titet1at£-bJa~ in::; 
tlebtell to lJim fOh anti bere tue fo~bearance ts requellen up tbe WefenDant fo& a rea~ 
fonable time, ann tl)is i.s goon) anll tlotb mucb Differ from tbe <!tafe) ttac llla~ bere , 
~:Qfubgen toucbtng foibe~tance ~~ be per paululum temp~s, ~bicb .llL:a(e, lUa~ T~in. Irin. i:}ac, 
8 Jac. B. R. Sackford agatnft PhilIps, beIn to be no gool1 confincrauol1, fo~ tbc tn~ . R.. &c. 
certaintp of tuc time. ~ere tn ttf~ <!tafe it i~ to fo~bear bim,. per Iationabile tem-
pus) tunc [equens, & dicit in facro, tbat be uan fo~!Jo~n lJim fo~ (ucb a' time) tbi.f$ 
fl)aU not make it gOOD, if bal1l1efo~e fo~ incertaintp.}. . ' 

)!But d)c <!Coure 1tJas clear of opinion, tbat tbe 1iDedaration bere i~ goon; ann tlJ£ 
<tourt fi)aIl aDJUDge lUbat tlJall be (al11 to be reafonable time. ~ere t~e ~IaintHf 
11ill fo~beat bim fo~ 8 pear~) bete tbe Webt is ccrtain, anb tbi~ nott lItffer from tbe 
ij!:a(e of fo~bearance) ¥~r paululum tempus, be billlJere fo~bear i)tm fo~ £iglJt pear~, Judgm?t.;or 
(wl)icb i.s a tcafonable tt!Ue, ;) .anti tbercfo~e bp tlJe JAuIe of tl}~ <[:outt j,utJgmem ;7~ ~~1;~~ J 

h1a.s giUetl fo~ tbe ~lamttff. 

Johnfon 
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Johnfoll Plaintiff, againfl C ullamore 
Defendant. 

An MHon I@ an attiuu upon tbe<ltafeupon a lB~omirf, upon Non affumpfit pleiii'elJ, a ber:::: 
upon the care lIi!! 1Da~ founl) fo~ t~e 10Iatmttf. 1J tlla~ maben inarreft of lUbgmenc, t~at tbe 
~r a promile. Wcdaration 1l1a~ not gOO!), tl)£re being no goon connneration tbeuin e~p~elIe1J; t~e 
1.°6°;.8 $4. n. caCe being tlJi~, :m::be Wefennanc being to account 111ft!) tbe ~laintt1f, pro diverfis 
I Ro.Rep.396. debitis, infimul computaverunt, Rnb founn upon tbe ,account, to be in arrerages 
1 Rol.Ab.p2. in fuc~ a ~um, & in cOA1ideratione inde tue fame llap,be llin affume anll p~omife 

to pap tlJi~, at a llap to come, at 111brcb time be faUe!) to pap tbe fame; lJereupon 
tlJe ilrtion b~ougbt. 3lt hla~ urgeb tbac tl)£ E!)eclaratlon 111as not gOOD, bp reafon of 
tbe incertalntp, not QJe111tng, cue p~omtfe to be malle in confilleratton of fo~bearance) 
lJUt in coniideratione inde. . 

Dodderidge Junice. iln grtion upon tbe <!tafe t~ incIullell, in eberp bcbt upon a 
J.l~omife; Zlrui£i affumpfit lJere, in confideratione inde, i~ gooll, not1Ditl)tlanlling 
tye .®lJtcrtion mane againft it. 3lf be ban aiTumen, at anotber tlap, to pap tyf~, at a 
nap to come, tbis yail been gOOl1; tlJi~ bete i~ a tlutp, p~efentlp to be paill, o~ after:;: 
Warlls, bp 1)i,9 p~omtfe to pap tYi.9. 

1lCbe 1Ubole <!tourt agrec~ witlJ bim lJerein, tbat in confideratione inde, 1)e atrlt~ 
men to pap tbis, tbe fame is gOOD, blityout {be111ing anp confineration of fo~bear~ 
ance, becau£e tbis 111M not anp o~iginal IDebt, but 1Dycre it blas aU o~iginal ilDciJtj 
tyne in (onfincration, tbat lJ£ 111ill fo~bear, ye p~omifetl to pap, tbi~ [,9 goon; but in 

Judgment for tbt~ (!tafe, bere is no o~iginal IDebt, but tbe fame upo'b tye account, i~ renucell 
the Pla~Dtiff, unto a Wellt, bp tge finlling of bim to fie fo muct) in ilrreragrs. 
per. curIam. .anll fo tbe ([ourt 111as dear of opinion, tyae tbe tlDcciaratton bla~ goOl'!; anll 

tl)erefo~e 111' tbe Jaule of tbe <troutt) 3ungment bla~ giben fo~ (1)e ,laintiff. 

o Pipe Plaintiff, againfl: Alger. Defendant. 

Error. I@ a ~rit of ®rro~ to reberfc a 3lunp;mcnt giben itt tb£ <!tourt of C. B. in an ar::: 
I Ro.Rep4oB, fault ann llBatcerp. I. (lJ;tro~ in tbe mertlilt, 1tla.s xbi.s, 1[:~at per facramentum 
I Ro.Abr·48s· Proborum, & legalium homillum blasldt out. ., .. 

Coke Chief J uttice. Zlrbi,9 is meU amcnnalJlc, berng rn a ~ulllc~al '~ocerS. 
ill fecon~ ®rro~ g t!llerllirt fo~ tbe ~latntitf, a111) namage£l gtben, & confidera

tum en, per Curia:n, 1t1bereas it ougUt to be, Ideo c01~llderatum eft per Curiam) 
<;]llod, &c. . 

Curia, ~berrulell tbi~ ®rroh all tbis being but tbe recital of tbe <!tourt. 
9 t~frll ®rroh becaufc tbere bla~ no continuance eutrell, after tbe Rrtt of eu:t 

quirp of tJamagc~ a1Uartctl. 
Coke. .after tl)e _rit of enquir!, of llamap;eS, tUere ougbt not to {le anp con~ 

tilluance eutretl. jF'0~ tf)at cl)is is tf)e a111artl of tbe ~OUtt, anll pou map continue 
tf)ig,tf pOtt ll1iIl,llUt no l1ecelfttp tbere is,to tlo fo ; tbe return of tbe fait! Drit)i~ a lIap 
gibcn to f)im. m:l)e ~lea bere is ennrtl, bp tbe firft 3lut!gmcnt ; tlJe "rit of en::: 
ql.lirp of tJama!!es, until it be returnetl, notbtng to be non c) anll tben tbe feconll 
3;utlgment is to be giben. 

:2 R. 3. f. 3. Dodderidge inti) Haughton J ufiices. 3in 2 R. 3, f01+ tbere i~ a quellion toucbinlI 
ctominuanccs to be cutrell. 

Coke. 1[:bi~ t.s !!oon 1Iotb waps, anll 31lJabe known tbi~ fo ufell) bp tbe courfe 
of cue (!tourt •. 

Nota, 
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Nota, lltIJat aU t~£ <ltl£rk~ of tlJe <ltourc being tlemannetJ t~eir kno1llletrge tete in, 
tbep all an£1ll£t£tJ, tbat tbet£ 1lla~ no neremtp t6 lJabe a continuance entretr, after 
tbe arit of ®nq,uirp of tJamage~ 1lla~ a1llarlJctJ. , , 

1ltbe cn::ourt agreetJ, tbe 3:utrgment to ~e well giben, ann acco~tJinglp bp tut Judgment at-
~ule of tlJe cn::ourt, tbe lUllgmellt tua~ atI'rmetJ~ firmed per 

Cl6riam. 

Phillips Plaintiff againfi Wickgs 
Defendant. 

I~ a itrober anll <ltonberfion of fo manp ~og!bealJS of Cyder in London. I:l)e Tr~vfr & ' 
EDefenllant pleao~ bailment of tlJem unto lJtm, to t£beliber to anotbet in tue CODverfion. 

(!tountl' of Oxon, to fpentJ in lJis boltCe, tue 1llbitU arco~llingI!, be ball lIoni', anb 1 Ro.Rep.395' 
takes a tra\wrfe ab(que hoc, tbat be ronbettetJ t~e fame at Londul1 aut alibi, extra 
Com Oxon, nprin'tlji.9 ,lea tlje talaintitT ntmurren in }Lam. 

:t!CI)e talahtttff.becIau.£i upon, a bailment in London, ,anb a ronberfion in ,London, 
~be 3:!Defentlant plealJ.s, tbat tbe Came blere bailtn to btttt) to tJclibet o\1Ct to ano~ 
t~er in allOt~Ct <!tounel'. 

~t was urgclJ fo~ tlje nDefennant, 1IC~at tbe nDeclaration bla.s not gOOtl, btcrmCt 
tbere is no place fiJe111en111ljerc tbe lleli1.1erp 111a~ m,atle, but tbat tuas obers:ru!en. . 
. 3it mas el)en tlrgen fo~ tbe ~!aiilttff, tbat tlje IlDefennants talea 111M not gOOlJ; 

amounting but to tbt general iffite. ,'-
Dodderidge Juflicc. !l!:be lJifference in OUt 250ilts i.s tI)ts (S) tnbere one notl) 

julltfie in anotbet <!tOtttltp, annil)ems a fpedal taufe of 3!ufttfit;ation, as bp reafon of 
a (pedal matrant of a ~utlice of peace, in a fpechll Illare, tbert furb it traberfe 
map blell be, taken; but 111bere tbe cljtng is meetl}? perronal, as bert in tuts· p~in~ 
ttpal <!tafe, ann altogetbet ttanfitol!', [bere ot~erltJife it-h~. . 

ilCbe ~lea bere in etTca i~ no mOle tban Non culpa tue general tiTue, anti fo not 
• 

!oon. . ... .. 
i[;bt <!toilrt agreen blitb bim beretn; ann tbertfo,e bl' tbe iltule of tbe 4tottrt, Jhudgpmtept .rzr 

~ ''"' f l. :ml' '1% t e aIntln, .;JIungmcnt ltJaS gl~en o~ tve J!'" atntlu. per curiam • . 
Nota, fo~ a ~ule per Curiam. ~bat if in anp Ejectione firmre, Ol in anp'otlJer Nota, 

,gaion, 1tlljitl) tlirs ebc pof[etTion; 31f alttule be giben to tbe lJDefenlJant t1'l anf111er, 
anll be not~ not, anll upon tbts) anotuer Jaule i.9 giben perempto~ilp to ankner, 
if be failS in tl)fs aICo, pet no 3;utlgment {ball be entren againft utm tJt:on a Nihil 
dicit, but upon motion malic in open <ltoUtt ; gnn tbat if anl' .atto~nfl' of tbe <ltourc 
tro comrarl' unto tlJts t\ule)~e, fiJaIl be, fo~ tlJiz, fo~ ebe future nebatretJ of bi.s p~al'tie~ 
ltbf~ w.as tbtn agreen bl' t~~ 111lJole <ltourt fo~ a Jattle, to be obfcrbrll at tlJe ~ar, 
anti bi'tbe .attolutpS, to tbi~ intent, tbat 1bifr~ O;all not, be nftn to ftrip men A)U( 

Of tbdr taoffetTinns. 

Anlfon Piaintiff againfi: Walcot 
Defendant. 

I~,ati, .actiqn of ire.~pars bin to he none J. May, tl)t Wefr21lmrtt pUan,g a retrafe Tre~ ~f$' 
. to lJtm matlc 1. JUl1lJ, anti takcs ,a ttal.lerfeabrq; hoc, tl;at 1)£ bJas gutItp at anp f· 
time after tbe firft of June; tl)e ~ttrftton, 1Uljetl)fr tb1£1 trab£rfe be gID'O, o~ not i 

Coke Chid J ufiice. !!Cbe bal' in trefpaf.£i is llot material, bc'ougl)t lJne to i}a'Je 
traberfcl1 in t~t~ manner (S) ab(que hoc, tbat be 1lla~ guiltp llef£l~e 0& {iftfr J Jllnij. 
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. ~ feconn matttr 111a~ mo11el) in tl)t~ <!Cafe, toueuing tbe ttecution of a '~ocef~, to 
~rrell onc, 1llbctlJer tbe (ame ma~ tlulp e}:ccutell, o~ not'1 tIJe fame betn~ birertct'l 
unto tb'~&, o~ to anp of tl)em to arrea one; tmo of'ttem lIiD e;recute tbe lame, anb 

~8 H. 8. DYer, attCllCD tlJe part!'; 1llbetber tbi~ 1llas Well 2;rccutell, o~ noti upon tbe ~EODk~ of 
'f. 62. 38 H. 8. Dyer,fol. 62. & I Mar.Dyer, fo1. 93. & 27 H. 8. fol. 6. b. .' 
J Mar. DYer, Coke. 1IC11l0 map well £;rccute tbis) becaufe tiji$ is fo~ tlJe retbice of tbe llting) to 
~i~: r.f.6:b. £;rccute tlJe ~~oce[~)anll (0 it ~a~ all,utJgen,45 Eliz. in tilts <!t~.urt,tn a <tafe bettIJren 
4S E.liz,. E. R. Hobbs anll Kmg) anll tbete 1S no queftton t~ ~ malle of tt, tbe <!rafe tbete tlJas 
Hobbs 8£ Kings a !!Crefpaf~ Info to be 9 Jac. t'be Wcfcnllant julhfieS3 bp \)crtu-e of a WlUarrftnt,IO Jac. 
Cafe. ann take~ a tra11er(e abfque hoc, tbat lJe Wa~ culpable befo~e tte ~artant to tim 

malic) ann lIill not-fap) befo~c anll after, anti tbertfo~e tlJe trall£t[e belli ban per Cu
riam. 1lClJt .arran~ tlJ~rt 1tla~ H1JtO tlJ~& o~ tmo of tijem) tlJJo nill £~ecttte tlJe fame, 
anti tlJi~ i)elD til be gOlll ann 111£11 e;rccuten per Curiam. 

!!ClJ~ <toure agrrell1l1itlJ tim tctein, tbae tlJe tra11£r[e 1tla~ not well taken, t~ae tue 
judgment for i0~octf~ bJa~.1tleU eJeCltCel); anll [0 bp cue 1!\ule of tbe ([ourt ]ullgment 1tlaf; gt\lfn 
the Plaintiff. foa. t~e ~Iatntiff. 

PebtJ 

Ratclife Plain~iff againfl: Clark... Defendant. 

I Je an .artion of Webt upon n llEonp) 1.1.llJertin tWQ 111ere bount! unto t~e lBlaintiff, 
!!Cbe <ltonJJitton mas, tbat tf tbe!', o~ dtber of ttem, upon requcll malle, fl]oultl 

pap fo~ fo manp 115arttl~ of ~tit a~ mouln be nelillereb to tbem, fo mUtb fo~ e11erp 
~attd a~ fi)aU be a~rt~ll upon bet1tlren tbem ; anD tbe pap.lImto! ti)i,; monl' bp 
tte connftiLln of tbe lIBonn, to be mane hlitbftt fille tlaps after requdl, m::~e ,laintiff 
in bi~ ~eclaration fets'fo~tb, tbat be neii11eien [0 manp llBartds Df ~ret, ann ban 
agtretJ 1tlitlJ tbem to pap Ie S. fo~ ellerp lII3attel ; tlJe 1tlbtcb {urn lJe lJan tequclleiJ of 
onc of tl)e ~bligo~~,anD fo~ .lJ~£aclJ in notpapmcnt of t\Jc'monp,tl)£ artion blouglJt; 
tl)£ otl)er plealJ~) tbat t~ere 111a~ no fucl) agrrement mallet . 

Coke Chief J ufiice. 3f t1tlo atc bounn. unto one, tuat tl)el' o~ dtbet of tl)em fi)aU 
pap fo timcu, a~ b£fobe, upon requell, be 1l1e1tlp a rcquelf) ann no parment; tlJi~ il) 

.' a gOOl! b~eacb. 
Haughton J ufiice. an iITue is lJere offeren, tlJat tbere 111as no agrkment, but t~i~ 

is lJere c£rtainlp 1l1£\11en, anb tl)ere is alfo a goon b~eaclJ tlJe1tletr. 
(4pke. 1tbe rcqu£ft bere makes t~9 (ufftcientip certain, tbc rcqudf mane to onc; 

& non [olvit. ~ti£) i~ llerp clear, tbat bere, lJe batb bi~ dertion to req~t~£ papment 
of tl)e one, (J~ of tbe otber, nnl! if upon tbl~ pa!'mtnt t~'not mane, tl;t~ l~ a b~tacb 
(Jf d)e conDition. 

1ll:be <!Cottn agrren 1tlitb bim beretu. ' . 
_Judgment for 9n (!l;~ception 1tlas tuen taken fo~ tlJe ~efentJant to t~e Wedaration, bunnfe be 
t.he Plaintiff, fi)e~). tlJat 1)£ nib tequeft l1apment of tbc cne of tl;e ~bligo~s, ann tbat tlJe (Jtbet 

nin not pap lJim; but tlJi~ ®;rception 111a~ nifaUomeo) anll tberefole bp t~e ~Ulf of 
tte <lrourt 3,un~ment l.11a~ gillen fo~ tbe talaintitf. 

Debt. 

Hix r/.:J Vxor Plaintiff againft Harrifon'Defendant . 

• 
I~ an 9rtion of Webt: !ICI)e <!Cafe 1tla~ tlJi~ ,s.) a feme (!l;~£cutri;r take$ a ~ur~ 

bantJ, tbcp b~ing an .artion of Webt a,9 ¢J:eCtltrl}:, ttcp recob£r ann ba11e 3UllQ:~ 
~£nt ; but in bar of tl)i~ tbetlLltlarp of tbe 'tt~baTln t~ pleatJelJ) aUllupon tbi~ a 
!lap of 31Ul.1~m£nt p~ap£n. . 

.Coke 
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<1l)lDn~ 1.llbicb tbe Sife ban as ®~ecutri]:, fo~ tbat be onlp ban tbern in tlJe ttgiJt of 
lJi~ qife a~ ®:recuttiJ;, anti fo i~ tbe ~ook of 2. I E. 4. 
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~be <ltOUtt agretl11.llitlj l)im beretn, ann fo bl' tbe Iltttle of tbe <!tOUtt) 3Ub~ment Judgment for 
1t1a~ gib~n fo~ tbe 'latntiff~+ ' the Plaintiff. 

The Bayliffs of Ipfwich Plaintiffs againft Martzn and P ar/zer 
Defendants. 

I~ an ilttion of Welle fo~ Iltetlt! lICbe <!tafe 111a~ tbig, ~ue Denny ann anotber Debt for rent. 
111et£ lJ.,eiTre~ fo~ peat~, lJp nemife of tbe 19laintitf, renn~ing a peadp lI\ent ;.Den- I, Ro.

J
Rep.204' 

ny atTigns ObCt iJi£> part unto Martin,one oftbe Wef£ntlant~; tlJe otber }J.eiTre make~ ~~~: aC·4 11
• 

IJt~ .. til, ann tbetebp mak,e~ Parker tbe otber ilDefennant bi~ ®1tcuto~, anb tJiez; I Ro.Abr.z2i. 
)f\cnt t~ bebtnn after tbe iltTignment, ann after tbe tJeat~ of tbe otber lI..etTee, ann ~ 
fo~ tlJbl ~ent, an ~aion of Webt b.1a~ b"ougl.lt againtI: tbe lIDefentJautll, againft 
Martin tbe .affigure, ann Parker tbe C!l;:recuto?- of t.be otl)er JJ.dfre, ann t~tz .artion 
b~ottglJt a~atntI: tbern in tl)£ debet & detinet; lilbetbet tbiS l1aiou bJere ll1ell 
b~ougbt, o~ not -1 hla~ tIJe [ole qud~ion. '. ' , 

Coke Chief J uttice. 1!J:wo jopnt }J.dree~' unb~in~ lient, . tbe one of tbem ~ralltt; 
awap bi~ ~ntcteft to anoti)cr) a fopnt attion of ~ebt Ite~ a~atnft tbcnt botlJ. 

le 111a~ ttr~en, tbat feberal .attion~ of Webt fi)oultJ l)abe been b~ou~~t, ann not a 
jol'nt l1tt{on, tbe <ltontrart bein~ bere l1etermincll : 31f lJ.,eiTre fo~ pearz atrign~ 
olltr bi~ term, ann tJiell) tbe alTiguee) ann not tbe ®P:CUto~ of tbe firtI: JJ.etTee, i~ to 
be Cutn fo~ ttc lI\ent. . _ .-

il~ apptar~ bp Walkers' ~afe, Coke 3 pars, fo1. 24. 1l1btre two <D:'afe~ are cite]) to CO~g 3 pars~ . 
tiJi£! purpofe) ann upon tlJis rearon, (S.) becaufe tM p~tbitp of ([ontrall is bettr::: £ ~4' walkfr$ 
minen bl' tbe neatt) of tl)e l!.elTee, ann t1)erefo~e be cannot cbarge bim in point of ~ e. 
([;ontrall. 

Coke. iln gaion of ~tbt bere blell Hetl) . againll tlJern ill)tb in tbe debet & de
tinet, fo~ bere tbep are now a~ ,'SCtnant~ tn .tommon) ann n~ otb€t illtioll of ~eht 
coultJ tbel' ~abe. . 
~be €ourt. Ceet)l~n to agrre ll1itb bim bertin, but mouln not at tbiS time obet~ 

rule it: ann tberdo~e tbi~ <ll:afe 111a~ al1tourncn until anotbtr time • 
.afterwattl~, (S) Mich. 14 Jac. B. R. tUis €afe 1Ua~ mobel1 again, ann mucb tit:!' Term. MIeh: 

batetJ: anti it was uq~Ct'l, tbat bere t~e IDefentJant~ babe nibitlen 10offeffions" ann r 4. Jac. B R, 
llibltlen 3lntercll£'l, (~.) tlJc one of ttem bI' an .a1Tignm£1lt, ann tbe .ot1)£r as ®~eCUt th~ Ca~e mo· 
tO~, ann tbctefo~e tbcl' ouglJt to be feberallp clJat~el1witb feberal Ql aion~ of !IDebc; ve again. 
ann to tl)t~ l'urpofe I I E. 3. Fitz! tit. Debt) placito 50. 111a~ rememb~cl). _ J I E. 3. Fit.,.. 

Haughton J uttice. ~be .aaion i~ bere wcU b~ou~bt againll botb tbe IDtfclltlant,g: t~r. Debt, pl~a' 
]f one babing a }J.eafe fo~ p£'ar~ of twentp ilCtCl1 of u,anlJ, renn~ing Jitent, ann be CItO 5°' 
grant~ obet to anotl)ee t\Je t1tlcntittiJ part of tI)e }J.anll, tlJt~ fi)alI not make cue 
~elTo~ to b~ing bi~ .aaiou of Webt fo~ tl)C rent of tuts tlilcntietl) part fo gramc!i 
llbcr, tbe 'lJ.,er.ro~ «JaU not be fo~cetl to babe feueral 9a{on9. 

Croke JuHice. ~cbCtal1CC of tl)e J.l.,anlJ, £ball not. make a fencrance of ti)c £ittion 
of tbe @laintiff) if it 11)ouln, ~reat inconbcnienct£~ wouIn follo1l.l, lip tbe fcbcral 
atrigmn£uts of UUl)ct",1ltenantl1 amongtl: tbemfeIbC!1, ann of wIJlet) tl)e!Lcrro~ migl)t 
not babe notice, ann tl)ercfo~£ be map at all times re(o~t fo& tis true to tis firlf 
}J.eiTre; ann tl)ercfo~e bcre tlJe .£?fetion of Webt, a)3 it is fo~ntl!, b~Ottg\Jt againft 
botb tbc IDefeul1antl.?) is well b~ougbt. .,;, 

Dodderidge Jufiice. 1!C1J£ .action of Wehc i£l al~ar~ Q;r~lIntl£tJ upon tl)~ tlemire~ 
ftel:nbiclJ tDntinurg frtll one anti tbe fame, nOL\Utti)fruuomg fillP alteratton maM 
bp tbe lltenam,s, a~ if tve }!.ctr~:Q no maae partition, o~ 'Co nm~n ttli~ D\1rt unto' 

qe e ... Huon;' 
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twentp frbetal perfons, it wouin be \lcrp inconbcnient to fo~cc tbe J.t:e1To~ to !lltng 
tw~ntp 2\(!ion.s againft twentI' (eueral pcrfon~, tbc l1btcl) tlje }laW bltu nOt (om~ 
pel \Jim to no. • 

J\ldgmc~t for $ClJc <Jl:ourt clear of ~pinton) tl)at tbis ,2{rtf(m of 1lDebt llIa~ 1l1dll1~ougbt) anb fo 
the Plaultlff. bl' tbe 11\ule of tbe <Jl:'ourt) JutrgmC1lt 11.1a£l gibcn fo~ tbe ,lain ttff. 

Jak..es Plaintiff agail?,O: J. S. Defendant. 

~O~bit}O~'1I 1-,.$ a ~~obibition, upon a ,)Libel in tIJc ~piritttaI ([curt, to ba\1£ m:ptte of ~iII~. 
I ko~~p 4~S~ tapon a fu{mellton of a modus to bc pai)) fo~ ebc famc,ann a ,~obtbttion gram en. 

. Coke Chid J ufiice. ~n (ome ([afe.s llrpti)e is papablc fo~ £Wtus,anlJ in fomt ([afrs 
not; ~o perronaI llCptbe bp tbe ~tatute is to be pain fo~ ~tIl~) bnt lllbtrc 111' 
{penal ufagc tl)e fame batb been paiD) anD not.otberwift. . 

1ICIW <[ourt agttlll witl) I)im berein; an)) tl)£refo~e upon tbc famt rug'gel1ionj a 
lD~obtbition 1l.1a.s gramclJ. 

Not.'t~ A Pro- Nota, -llClJac anoti)er 'lobibition in like manue~ bla~ mObetl fOhupon a fuggellijS 
h}b~~~t tythe on of a modus, to pap fo mucb ilp cullom fo~ aU ~m,; rt£ttelJ, o~ to be ruttell, anll 
o 1 5. tuis appeat£ll to be a nebl erertetl ~iU: bllJftbu tbe <!Cufiom QJaU run to tlJi~ Ot 

not f upon tI)e atatUte of Articuli deri, cap. 5, 
Coke Chief Juftice. SICbia modus cannot g~ to fbi,; nrbl S!&tlI; fOl an ancient ~iU 

Confultation pour modus tlJall be aUo\t1£lI, but not fo~ tte ~m nel.tlIp £r£actl) tuC <Jl:uJlom \t1tll 
granted per not c~tenn unto it; anti tuerdo~e lJp tbe ~uI£ of tbe ([ourt fOt tbt11 nelU *iU) 11 
curiam. <ltollrultation bla.s gtantelJ. . 

Nitta; Nota, llCcucbing d)e <tbattcr of botu tl)e t!llnt\1£r1itie~ of Oxford anti Cambridgt", 
gramcn umo tlJem anll tlJett l.l~ocrebtng£) bp fOlce aull u£rtur tberenf. 

8 a. 4- 0 Coke Chief J uitice. 31n 8 H. 4.£1 ([batter bla~ granteD to bod) ti)C 1Ulniucrfiti£~ 
of Oxford ann Cambridge, to enable tbem in t1)eit p1roeeetling~., 1[.1)cp bP f01rce of 
tbctt ([lJatut, bin Pl'OCC£D in 1[:empo~al ([aufcs)!n a ctuil manner) tbeir ~olll£r be~ 

. ing fitt!lll' tl)is <!Cl)artcr, aftcrWarDs bp tbe means of tI)C <!earl of Lecefter, tl)£p,in 
J 3 Ehz. A,a 13 Eliz. obtaineD a confirmation from tlJc ~tIl~n bl' £irt of :jparliament, bp blbtcb. 
Confirmanons tIJcir <Jl:l)acters lUcre confitm£tJ, anD tuat t~ep mig\Jt p~oc£en bp fo~c£ ~f lbdr (tbar~ 

l£t) as bcfo1re ttel' \Jan nl'lnr, tl)cir tJ~oCC£i)tng~ befole bl' tl)£ir ([barter being againll 
ttc iLaltl of tl)£ l1.antJ. Popham 1Ua~ betp "'tlcb ann llronglp agatnll tub;, but after~ 
1natDi3 1Ul)£ll {)£ nin fre t!Jat tbc gil of @arltament llIa~ paffeD fo~ tbern; ltl)£n be 
ltiifl;cn, tIJat tl)£P llIoulo P1rOtle ~onetl men in tbetr Plo~renfngs .. 

Coke Chief J uitice. ]f a ~inUl£r of lullice batt) blarrant to gttacl) tbc gOOtll1 
nf anotl)£r, if be can lIO it anlJ no it not, an £ittion upon tbe ([afe lietb' againl't 
~im. 

31 fcc no caurc) but tuat tbe 1IllnibcrfitieS mal' nobl p1roeren as befo~e tUCl' uabe 
noltc) anll tl)st bl' rearon of tlJe faill art of (\tonfirmation of tb£ir (ltbattetS5. 
~be qLoutt agreeD blitb lJit)llJcrein. 

Nota. Nota, litoucIJing ®nnirtmcntSupon penallla\t1~. ' 
Coke Chief J ufiice faiD,:Wc Din mud) matu£l tbat aul' one in an <!enniltment tnill 

recitc t1Jc ~tatute in certain, beeaufr tlJru a mifn;cital of tl)c fame in anp part, fiJall 
matte tbe ®ntJittmcnt bittou~, but tl)ep map fap anti concluDc, (aull tbifJ i~ tbe b£1't 
ann Curet! blap) Contra formam Statuti. 

) 

Notd. Nuta, cn;tceptioni3 113ere mo\JcD to aboft! an 'tIlItIarp in liEaroll anD feme. I. '-1Ee~ 
CilUrC tl;e ~ife caunot be an tlRtlRgf, but l.tlatbctJ. 2. :m::be f~me b1a~ ,omFaruit, 
fv~ compamerunt. 
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3It bla~ quctltonetl, _betbe~ tufS tllltIarp migut b£tl)u~ ab011)ell, bp of wap of 

.ftcepttoit~ upon it motion, ti)e cltlerk$ of tte <!tOtltt affitmetl, tuat tp ti;e courlc of 
tte cltourt, in t1)e fame ~erm, (ucl) an 1llltIarp migU,t be aboillell upon erc£ptions 
bp a motion in <!tourt) but tti~ betng hl auot1Jer lrCerm, it couIn not be aboill£iJ, 
but bp a .tit of <lertOh anll not otlJer\l1a!,~. 3It ltla~ tterdo~e maben to babe lJim 
bailen upon tbe Srit of ~rro~. ' 

1ICte cltourt grautetl ttis, but mitball faill, tl)at lJe ougbt to appear in perron etc 
ne:rt ilCerm, anll (0 affign ti9 ~rro~~) to r£bcr[c tl)C mtlarp. ' 

Coke Chief Jufiice. ~'~nft 19 aUlla1'£! to be obferbcb, fo~ qui a jure difcedit,. vagus 
erit; & omnia, omnibus erunt incerta. 

Nota) :m::oucUing a Wemurrer, anll blbRt t1)aU bt faill to be a goon cau(e of We~ !You. 

murter. , ' ' , 
Coke ClIitf. J ufiice. 3lf a1\ .action be b~ou~1.Jt fo~ tlnee tuiug!!, anb tbe Weffn~ 

l)ant anCtllers onlp unto tltlo of ttem) anti faitt. notttng at aU to tbe tbirn)' tbe 
plaintiff map Well tJemur upon lJim fo~ tti.s eaufe; fo~ if in tbi£! cafe be jf\epiic£i, 
all tiJlS mall be lltrconttnu£D, anll tbfrefo~e ltlitlJout aU qUfllton, in [ucb a care 
tlJ£ ~lail1tiff map betp ltlen llemur ; Herlackendens ~are) 4 palsJo1.62. rememb~eTi 
to p~obe tlJi~ to be [0. " 

11r:be <!Court a~rC£tl 1llitb l)im berei'n. 

Webbs Habeas Corpus. 

{j"9!' 100n tlJe return of tbe Habeas Corpus, it appearen t~at \lVebb blas amerCeB at Habeas Corpllll 
a 3uUice~~£at in t1)£ jfo~£ll,fo~ putting of bf.s ~brep tlJere to nepatlurc) I Ito Rep.'l1 (. 

anti lJe being qucftionetJ fo~ tbi~, jullifietl tl)£ tabing of ttem tbete! jfo~ lUis 1)f~ 
contempt, 1)£ llla~ (bete fmcn at 13 1. anll a ~oble, t\liz being of \Jim tJemanneiJ) 
lJe refu[cb to .pap it, fo~ llllJict refural, 1)e 111as bp t~em commttt£n to '~i[on) anti 
being noltl p'~e{ellt in ([ourt bp Habeas Corpus, etception~ ltlcre taken to tbe rf~ 
turn) tbat tlJe fame ltlas not [u{ficient fo~ ti~ commitment, anb tlJe ~our~ ltla~ 
mObe.tI to taue IJfm bailen, aun tlJe Wook clta[e in 30 E. 3· fo1. 10. toueuing tlJe eJ;~ 30 E. ,. r. Ie., 

llofitton.of dJe ~tattlte De malefa6toribus ill parcis 1l1a~ citen tbereln. ' . 
. 1ICbe fira e~ception tak£ll to tbe return, beeau(e it app£ar~ not bp tbe returll,tuat 

tbi~ ma~ an offence mitlJtn t\Je jFo~eft. 
2. 3\t notb noe appear bp tbe return, befo~e bJuom tte 3ullite",~eai lUa£l bein) at) 

it ougl)t to be bp tbc lLaw of tl)c jfo~eft. 
Coke Chief JUHice • .a~ toucbil1~ tl)c 3utlicr~~£~t, bcfo~e 1l1IJomfoeber tDiS ip 

beltr, tbe fa~t Is;! gOOl!;, mfra les doles de Foreit, t'lU£l i£l to lie taktn to be infra lcs 
boundes of t1)e fame. ~£l to tbe 3m1!~tfonment, \lluctber tgcp-map tlo egis tgerc, o~ 
not '/ 3 1l.1ill of tl)i.s allbife. ._. 

Dodderidge JufHce. ~ou cannot 1)abe common of i0allure fo~ ~u~p)bp tbe jfc~ere 
~altl. • . 

Coke agrren Wltl) {Jim beuin) unlef,;l it be bp ~~ercrlption; l)erc a l1l~on~ 1l.1a£t 
none in tbe .fo~£1"t) bp tllbicb tl)e verte i9 "C£llropclI, fo~ ~b(£p no iJite b£t!' ..lpm ; t1)e 
~tatute of Charta de Forena i~ an nffirmance of tbe cltommon }lam; aniltl)erefo~e 
POlt map p~dcribe ogainft tIJi~. .as to tl)e batiing of l)lm (bll)(cb 1Ua~ p~aro») 3f 
[be 31mp~tronment be ialllful) eben IJ£ iz not bailable; ol.i)erllJire it t~) ifll)c Imp~i~ 
(onment be not lamful, 2 I E. 3. a gOOD <[aCe u~ tDucl)iu[ tbi~ matt£h an]) tbe trial :u E . 
of it bp Cerciorare. . ' ~o 

Doddcridge.1t3e caunot I)abe ~bf£p t~rre bl' tIle lJ.a\U of tlJe jfo6c£f) tere ue IJatl) 
none a 1tl~ong, anti juftificp eye fame l.lJ~ong 1;1' ~te lU1ll, be ou~l)t fO l)aue puni~~ " 
mcnt fo~ it. 
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Bail denied 
per curiam. 

Nota. 

Nota. 

Amendment 
denied. 

Termin~ Mich. 141ac. Part III. 
il 3luftiftration lUn'S tben offete)), tbat tbi£i Locus, in quo, 1t1a~ purliew.. . .-
g;be ~ourt woul)) a))ui[c a~ tourbing fbe bafHng (jf bim, ann fo 1uitbout aul' 

futtber bebate, t1)f~ matter wa~ anjournen; t1)e partl' remannen, ebe ([ourt t£funn~ 
to baHlJi'm. 

Nota, per Coke Chief Juftice & Curia, fo~ a ittuIe to be obferbell, tourbing 1lDtcI~ 
ration11, t1)at tlJe ~latntiff ougut to Declare tbe Came l[;erm,o) tbe l!t'etm after ttac 
tbe lI6an i~ fiIel1, be bdng in Cuftodia Marefcalli. 

Nota, srcoucbin~ amenllment~ of m>eclaration~) tte clI:aCe 1t1a~ tlJi~; £f Weclara~ 
tion of tbe laft ~erm p~ap')) to be cutrell tbi~ ~erm, befo~e tbe ennp of it, 

Hitcham Serjeant inoUeb tue <!Court, to babe tbe ilDedaration amentlftJ, tue fame 
(bdng in ~~eCpaC~) tbe .~reCpafs 1l1a~ laib to be in (lEftden) 1.llberca~ in trucb, tbc 
place 1l1a£l mtftaken, fo~ tt wa£l (lEskden) a (t) fo~ (k.) 1iCbe IIDefcnnaitt to t~i~ ball 
lJleatlel1 Non cu)p. after tlJt~ ,lea pleabel1" tbe <ltourt 1.lla~ m01letJ to baue tbiJ3 
amenllell. . 

Coke Chief Juftice & Curia. 1/Cbt~ i~ matter mattrial, be lJatb bere plainlp 
millaken tlJe place; 1.lle cannot ameno tbi~) b£in~ in a IIDeclatation of anotber 
!!term) to tlJi~ 1)e mal' plea)) wl)at matter 1)e 1.llill, 111e cannot amentJ tbt~ 1l1ttbotlt 
tbe dIeut of tlJe lIatep, an)) if be will arrent to tlJf~ amentlmcnt) be map tbm em"" 
parI until t1)c ne,:t 1iCcrm. .e liD not like of fucb amentlmem~ 1.llttbollt tbe arrent 
of partie~, (be 19laintftT~ beftlUap i~ to begin again. 

Broome Secondary info~mel1 tbe <!tOUlt, tbat tbf~' i~ a ufual coude to 1)abe fucl) 
gmentlment~, befo~e tbe entrp of tbe 1JDeclarations" but not aft£rltJartl~; anti tbat 
tui~ IDecIaration bere i~ am in paper) an)) not entrell, anll tl)eref06e ft map well be 
amenDeD. 

Coke &: Curia. ~rt we will not gibe wap to l)aue tlJi~ amen))rtl) 1.llitbout tlJe 
arrent of tbe partp timCdf wbo i~ tbe IIDdenbant; anb if be mill arrent to tbb'S 
am~nomel1t)be mal' tben baue an ®mparlanre until tbe ne,:t 1/Cerm; (1)is 1)ete t~.a 
material miftakin~) anb bp tbt~ t1)ere i~ a gOOb .abUanta~c ~iurn to tbe partp) tbe 
lU1)id) we cannot take a1.llap from bim) after bi~ 101ea put into tbi~ lIDeclatation ; 
j1=0~ 1)ete tbc <!tafe is no otbet in effert)but lUb~re one Iap~ a !lCreCtJaf~ to be !lone in 
Dale to tbt~ tbe i).efentlam pleaDS Non culp. afterwartl~ bp 1.llap of motion tb£ 
lDlalnttf[ 1.llo11In aUoin tlJi~ millaking I1p mal' of amentlment, aUClJgillg tbat tlJis 
:m::rcfpafs wa~ Done in Sale,ano fo 1110uln oull tbe IiDffrnoant of tbe anllantage 111btcI.; 
tiJe lLablbaD ~iben bim; lUlJiclJ call not be witlJout tbe arrent of tbe partp) 1l1lJo not 
beu arrenting, tbe <ltoun refufel1 to g-ibe wap to an am£nomcnt. 

T ermine Mich. 14 J ac. Banco Regis. 

Rofwell Plaintiff againft Weljb Defendant. 

Entred Termin. Hillar. 13 Jac. B. R. Rot. 854. 

~}:~~~D~~d I~ an .artion of :m=refpar~ anb <Iefectmcnt, fo~ tbe trial of a ([oppboltJ <mllate) up~ 
1 Ro.Rep'4 1$. Ott a '~urrcnner) tbe 19laintiff beclar£~ upon a lieaCe malic bp ti)e ~dt ; UllOlt 
Bridg. 49. Non culp. pfeal1en, a (peciai mlerllirt 1l1a~ founll) upon blbicb, lItbc quellion bio arlfe 
c~. ~~'403' UpOll tlJe cullom of a ([;oppboln (JJ;tlat£, anb. tlJe furrenller Df tlJe fame: 3ltfJeillg 
~05~' . r.5o~. founlJ, !lebat bp t1)c cullom of tbl? ~anoh ll1\Jen a ~oppboiller 1l1ouin rurr£n'O~t tt.ll 
Godb. 268~ <Wftatc) tlJi~ being out of ([ourt) ougbt to be oone unto t1l10 ~el1ant~ of tbe S!&anll~) 

anll 

" 
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anll tbeCame, bp t1)e <!I:ullom, ougbt to be Plefemcn llJitbin Dne peat aftet tf)e fur::: 
tCnller. 

31n tbi~ cafc, fuci) a ~utrenner 111a~ mane to t1)e ufe of t1)e iiDcfennRnt, unto tte 
two llCenants llJ1)o paitl tbe l£\entp to cue lLO~ll inde debita, anti bli)ici) two ~Imantz 
;oleb 111i(1)in cbe iear, anb befole anp <!tourtlJeltJ (1)ere fo~ dJ£ ~ano~ : 1[;1)e, qucfrt::: 
on 111ag, S1)etljer tlji)3 fl)all be a gootlfurrcnl1er, if tI)e fame ,be tJ&efentetJ at tiJe 
nelt <!Court 1)eltl fo~ tbe ~allo~ '! ann 1llt)et1)ec tbe acceptance of t1)e )1eut, bp (1)e 
}J.oltl, fiJa~ amount unto an anmittance. , 

3:t 111a~ urgell, tuat 1)ete tlJe tIDO m;l?na:nt~ Dien llefole (1)e fUrt~llDrt bla~ p~rfenten, 
anll tgae tl)crefole tge fame blas to come unto t1)e t!;)cfr blbo malle tue "ILeafe to tye 
~IaiNtitT. • 

21 5 

3)t 111a~ Iikeblife urgel:!, tbat t1)e lLabl batb great tcgarn unto partimlar <!I:u1lom~, 
ann botb mucb fabonr tbem, tip 8 E. 2. Fitz. tit. Prefcription, placito 50. 8 E. 2. &c. 

Nota, m;1)at bp tlJ£cuftom of Kent, if a man be iJangeD f.o~ .;felonp, dJe }Sing 
(I;aIlllot tabe ,annum diem & vaHum, no~ t1)e lLo~n anI' efebeat of tuere lLantJ.S in 
Kellt, tb£ <!tuftom (1)~re 1)inDtrs it; ann fo<\bp tbe fpcci~l Ctltlont, an lnfanc map . 
bellife Ga vel kind iLan'tl at t bc age of 15l'car~, a)3 appear~, in 2 I H. 7. foI. 17. ann 2 I W. 7. f. J '7. 
Coke 5 pars, fo1. 84. Perymans <[afc, toucbing fuel) particular <!I:uaom~. &c. 

3t bla~ t1)en ttrgen fo~ tlJe DefenDant, t~e @oint being onlp, ~fJetber tlJc fur~ 
rentler bc~e out of <ltourc. fi)aU be ~oon, ann J)f fo~ce to binn t1)e ll.}dr, bcfo~e tbat 
t.1)i9 be p~efenten (u <!tourt: ~t 111a~ ur~cn, tbatit (taU binn 1)im, C.o ttat tbe J.!.,cafe 
lJe.re bp 1)im malle to tbe 10laintiff, i~ not goon; bere bp t1)e <!I:~aom ( ag it 1118$ 
urgcn) a certain time i'~ limiten foJ, tbe p~efentment of tbi~ furrenllcr~ .alln.tbi~ is 
to be at (1)e ne~t <ltourt, ann tbi~ i~ a gooll <ltonbepance to btnn tte <!I:oppbolncr anll 
lJis ~dr: ~o <!I:ourt as ptt b£ln, if anI' tl)ing bcre batt) \lappencn, fo (1)at tbip fur~ 
renner cannot be p~erel1ten ; t1)is peranllenture map fontclllb~t alter tbe ([afe; tbe 
tafes put upon fcberal cullom~ in Kent, .anll oeber place~) map 111ell be agr~tJ, but 
arc not to be appHetJ to tl)i~ cafe in quetliou. . 

1[;\110 ~bje(ttons malle againft tbe Wefentlallt, anp bi~ titlc bp tb.~ furrenner : 
!r·be fir a, 1[:1)at Herring tbe ({Coppbl)llJcr mI)o malle tbe funenner ip l1eal), anll no 
i0~dentment mane of tbi~. . .j; 

i)l:;bi~ is no SDbjcrtfoll, fo~ one lnbo t~'bp 1tl~Ollg in poffetTiou of a ~ano~, map 
make anmittallee~ of ([;oppbolns, being Dominus pro tempore, ann tlJis a Wiffet6 
fo~ map no, as appearet\) Coke 4 palS, fol. 24. in Clark (lUll Penriife-thers €afe; co{e 4 p.m, 
tuis 19~eftntlnellt to be maDC of tbe ~urreniJ£r, bp tte ttuo cuftomfit!' 1[enant,9 fol. 24' &c. 
llefo~e it be nOlll\ is but a ~eremonp to notifie tbi,s, anll tberefD~e l:leatl) 1)~ppel1inQ; 
b£fD~e, it fiJiJU be no impeDiment fo]' to bitllJCr tui,s, fo~ tlJe <lkoppuoll)er ·lJatlJ 
gillen aU bp tue [u!telliler bef(J~e, ann notbing at aU notl) pafs bp tbi$10~efent~ 
ment; tbip map be refemblel1 to tbe <!tafe of an ~bIi!!ation;"OeIi\Jereb ltHo.i)1? lJanog 
of one a£i an ®fcrol.U, to be after1llarns l.leIiucren, a~ appear~ b1.' 27 H. 6 .. fol. 7. & 27 N •. 6. f.1. 
14 E. 4. fol. 2. & Coke 3 pars; fol.- 35. bi-in Je!}11illgs antlBraggs ([a(c, llut in &c. 

(1)e £l1n of Butler ann Bakers <!tare, (1)at if Deatl) bappen.s bffo~e tbe fmmn 
beliberp, tlJi.9 fl)an make no alteration, anti Coke 4 pars, fol. 29· b. in Buntings C k ' 
<!rafe it i~ re(oIbcn in cafe of, a ~urrenlJe~ b?·a <rr:oppl)olber, tunc if IJc lli£~ b£fo~e fo~. :9~ t~~s, 
tlJis futrenDer be p~e(entcn tn ([ourt, t1)t~ t.9 not materia!, nOJ fi)aU be anl' 11lal'p 
lll£junicial. to ti)e part1.' to lli~ofe uCe tue ~Utr.£nlJrr. llJa.s ~alle, alltJ Coke 5pa:s~ Cake c: <IrS 

tol. 84. b. In Perymans <rr:afe tbe ~tlrrentJft Ip bOlD, tf It ill' not v~£frm(1J m t 84' b. ~c. ~ 
({Court. 
, Obi .. ~li£ fecol1n~ .®!Jleainn mal1e i.9> 1!Cbat tl)e two m::cn'tlilt~ 11ltJo' ~itl (ilke Ltc 
tautr£nner, Dien 1Uitl)in tl)e pl'ar, anti btfo~e anI' ~Otltt ~cll1. 

3:n all~\11er to 11)is,; tt was urgell, tl)nt (1)i~ is Iers matednl t'f)alt tlJe 13Fatl) of tue 
cItoppI)olller, blbo DiD fytrcllnrr bffo~c tbe fame p~erfm£'Q) fOl ~l)£fe tIDO 1[:en~nt~ 
are lnllrument~ in a IetfH l!r~ree ttlln fte ll.,,~n t.s, to blbom ti)e furrenncr 1,5 

ml1'O~ 
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manc, tlJep are ~ntlrumtnt~ onlp to tcffifle tl)C furu~tler; a11n tlJ£ cullom {Jere is 
not, tllat tlJi~ (urunner augl)t to 1Je p~e[£ntl?1) of ncccffup bl' t1)em llllJo ,took tlJe rur~ 
renner; but if tbe fame be p~efent£D lip anp ent at t1)e ne~t'<ll:ourt, tbt5 ilJaU fttffice 
to make t!je furernber gmn; tl)i~ map be rdemllien to tbe <!Cafe ~n I H·7· fo1. 9. a. 
1llbere a 3luIlQ;e takeg a <!ConufAnr£ of a jfine, ann bie9, lJi~ <l!;ttcutD~ tl)aU ,(£ttifle 
tl)i~ <lConural1c~, anll it fI)aIl be ellgroffen; ann fo iz Buntings <!tafe, if be lIie$ bt~ 
fo~e lD~efentmellt of tbc furrclltlcr, upon p~oof of t1)ts, it map be. afterlUattl£) llldl 
p~efenten. . • 

31t \Ua~ tlJcn urgetl fCJ~ tI)e 19Iailltitl, tlJat Herring tbe €oppl)olner llll)o malle tbe 
(urrenller, 28 Eliz. bien, ann lJi~ lleatl) i.e founn befote an1' <!Court beIll, bis ~dt 
enters, ann makez a )Leafe fo~. pear~ to tIJc 10Iainttff, ~mtt{ tte ll'l~efentment tn 
([ourt be matle of tbe futt£UDer, tI)e 1[.itle of tbe ~eir i£! gOOD, anti tbe partp to 
1llboCe ufe t1)£ furrcnnet \UaJ,1 matJe bat1) no title at all, until tbe funenner be p~e~ 
renteD in <!tourt; fo t1)at t1)e point t.s t1)ts, a <!ropplJolner futrennet£) into tbe 1)anbS 
1)f a 1l'Ctnant,antJ tJi£~; \U1)et1)er 1)i£! ~eir mal' entfr b£fo~e (1)e '~tfelltm'ent rif tbis 
{urunner ~ if ~e map, t1)en it i.9 fo~ tlJe ~latnti1I, tlJe IDefenllant tabillg no tjtle, 
umil be p~ocures an al1mittance, ann ap;efentment of t1)e furrenlJer; 1)en t1)e partp 
llliJo furr£nb~cb is beab, anll aIro tiJe partp to 1l1lJom tbe furrentlrr was mane is llealY, 
l1efo~e anp 10~ef£ntmlZnt mabe of t~e furrenber; tube(1)er now afret tbdr lIeatbs 
tbi.9 furrenner map be p~efenteD. 

31t 111a.9 urgelJ, tbtlt tuts cannot 1l~, anti tlJat 1)ere tbc pat.tfe~ to lllbom tbe rurren~ 
ber llla~ malle~ are but as Jntlrumems to con bel' tl)is unto t1)e partp to lllbofe uft 
tbe fame tuas mane, & nihil operatur bp t1)is, till t1)e fame be p~efenteD; fo~ in t1)e ' 
interim) until tuis ~utrenller be p~erenten, be bl1)o malle (1)e ~urrentJer 1)atb nm 
tnt fole 31nterell, alltl map take tbe 10~oflts; t1)i.s 31merell remain.9 in bim) anti 
!baH come unto 1)i~ ~eir like unto a <!tbarter of jreoffment, \Uitb a Jl..etter of gt~ 
to~nep to make )liberp, befo~e tlJi.9 be mane, in t1)e inu:rim all tbe :Jnterell remains 
in tiJe jFeoft'oh until }L.tberp be e~ecut£n; anti fo in (afe of a llEargain ann ~aIe 
upon tbe ~tatute of 27 H. g. cap. 16. of 31nrolment,9; until 31nrolment t1)e 11.ann 
remain.s in t1)e lIBargaino~; anll if a ~tranger enters into t'tlts f1antl) lJe t1)nU 1)abe 
an amre) ann an ,gatan of 11CrdpStfs fo? tue ~~oftts taken; fOl- bp t1)is1lEargain 
anD ~aIe bcfo~e 31nrolmem, it i.9 but inchoatum, non perfecrum, fo) tlJis 31ntlenture 
of llEargain anll ~ale gibes not1)tng to tte 3lSargailltt, until tbe Weetl be inrollen 
aCCOltling to tlJe f:Vtatute ; fo in tuis €:afe, tlJe part1' to bl-1)ofe uCe ebc taurrenber 
lJ:ras malle, takes noi1)ing at' aU bpfo~(e of tm£' until t1)e fame be p~efentet'l in 
([OUrt. • 

Coke 4 pars, Coke 4 pars, fo1. 23. b. Pennyfethers <!rafe, .a Clt'oppboln <effate befcenb~ Unto tlJe 
f. 23' h. &c. ~efr, lJe mal' enter befole aDmittance, anD babe an ilaiall oUlCterpaf~ fo~ tbat be 

bnrlJ tlJis bp lJefcent; but be llliJO l£i to babe a ([opp1)alll (!J;ftatt bp a ~utrennet mabe 
unto bim, I)e (annot cnter befo~e tui~be p~ete1lten, fo~ lJe lJatb no 31ntetell in it 

24 Eliz. Bec. befo~e ebe fame be p~efellte1'l; a~ it waf,) uellJ 24 £liz. in Homes anll Dixons ¢afc, 
anti fo tbe tJifference llliU be llet\ll~n tl1e "cit 1111)o comes in bp courfe of nefcenc, 
tbe (/fi'~ant betn~ matle to bi.e ~ncetlo~,aHtI anotlJer tltanger w1)o come~ in bp courft. 
flf funenner (anti batlJ tbeft 1ll0~lJS) (S.) Dominus conceilit & admiifus eft; but 1llben 
tbe ~cir of a <!ropp1)olner i.e to be anmitttn, 1)e batb onlp tbefe 1l10~llS (S) & admif
(us eft, but \llitlJout tlJefe U1o~t% (S.) Dominus conceffit, being tue blO~llS of grant of 
tbe }1O~lJ ufen upon eberp,~urrenner) tbe teafon of cbi£' is) becAufe lJi.9 .ameno; 
ball t1)e ~op!,1)oI:o befo~£. 

~n Perrymans <!rafe b£fa~e rememb~£l), it i~ t1)~re nrman'bell \Utat remenp, if t11e 
<tteppuolller~ lllill not Ill-tfent t1)e futrentler malle out of <!roure ; t1)e a'nflller tl.Jeie 
i.s, (S.) caveat emptor, 1)e at bi~ pertI i~ to perfett aU 1111)icb i~ requtfite to 1)i~ fttTu~ 
rance, fo t1)attl)e ~att!' to bllJom tbe ~urrenner i~ mane ljatb no lICttle, until tbe 
tame be l'~erentetl tu <!roun. . 

26 Eliz. 
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26 Eliz. in Gallaways <tafe, tbe quetlton lna!5, hlbetger be 1nI)iclj furrentlZCll 

mi~bt babe an .artlon upon tI)e <!tare againl1 tbe l!.o~l:l fo~ not l)oIning of ti~ <!tottrt, ' 
ann anmitting 1)1m to \tll)om tl)e futrelHJ£r llla.s; mane; tcflllbcn, 1rr::i)at. tl)€ partp 
mbo mane tlJe fur renner migl)t babe bi!5 .aGion againil ti)e h.o~1:l"but 110t tl)e, 0-
tber to 1tlbom tbe futfenller 111a~ mane; anll in ttis tafe it ,bJas anjungel:J tbat Ull~ 
til atJmittance bp fo~ce of tbc furrenntt tbe ~artp ball notbing, it h1a~ onIp inchoa-
tum, butenot perfeCtum. , ', 

Dodderidge J ufiice nemannen 1ttlJo fiJouln babe tbe p~ofitS of tbe l!.au.tJ, in tbe 
interim, until tbc fu.rrcnner be p~efe1lt£n. , 

.£lnfmcr \l:Ia~ mane on tl)e Wefcunant,:l part, tbat bc to 1ll~ortt tbe furrenller bJa~ 
mane fiJoultJ tabe ti)e fame. . ' 

Dodderidge. ~l)t~ cannot be fo, tbe <!tuilombere ioS lain, to be tbat be is to 
l)abe notting befo~e tte funeuller be p~cfent£D: ~o potTdril1n- gfl.11?ll unto bim, be~ 
fo~e fl)i$ be none: ~o eilate no~ pet anI' potTetTion ,is ~tben unto bim bp tbi~ fur~ 
tenner mane out of <!tottrt, befo~e tbe fame be b~olt~l)t in anlJ p2-efencen in ~Oltrt~ 
dJe 1J.o~n cannot l)alle tbf.9', IJc being onlp maDe a~ an 31nftrument fo~ tlJe fettling 
(If ·tbi~ acco~ntng to tbc furreunet ; anD tlJerefo~e bp t1Jt neatu of bim 1llt)O mane 
ttc furrentler, bef06e anI' p~£retltment of tbe fame) tlJi~ i)e(tell1)~ unto tbe l!)eir 
ann remafn~ in bim.. ._ 

3f a ~an makes a jFeoffment in ,k to anotl)er; anti makes bim fiberp mitlJin 
tue lliel.ll, ' cbt.s i~ no perfea liberp until ebe otber Do ente\: fnto tl)e .lanD a~co~ning 
tmto tlJi.s; but tbt 3F£t1ffo~ map meU punifb a !!Crefpafs tuere none in tbc interim, 
fo~ it i~ but inchoatum u11til be no enter, mbicu 11otl) perfht tbe fatne~ . ' 

Croke J ufiice. jfJo <!I:ourt i~ a.s ptt lJelD) tbi~ ottglJt to be in a ton1Jenietlt dmf,; 
ann {lJe lLalU J)u~ut to funge of t~i~. 

3!t ioS bere to-be confitJeren in 111bom tbe lnttrell of tte (jl:(JppboltI ~Ctate t~ un;; .
til a <!toure be bel]) anti a p~efentment malle of tbi~ [uneuner, pofito, tbat in tbe 
~nterim tbc }1o~D lJa,!) lldfrol'eD lJi~ ~anno~b£fo)c anI' etourt lJelt. ; Co tl)at no <tOtttt 
I)etll, tlO~ anl' df~a l)all of tbi~ fttttenltCr; be mlJo i.s to tabe benefit bp t1)e ftm:eu:;l' 
lIet ougbt to labour tbe lLo~1) to babe a <!tourt beln. , . 

31f it be allo1Ueb tbat be 1t1biclJ firll nitl furrenner i~ to l)abc tbi~, until p~erellt~ 
ment be maDe in <tattrt (if tbe fUrrentl£r)anD tbat be map babe an ilrtiou of1ltrefpaf.s; 
fo} ~r£fpaf.s none upon tbe }!..antJ in tl)e interim befo~e p~~f{'ntmdlt ,mane of it, it, 
mill ober;::rule ttis cafe nom in queftion ; blyere one comc~ tulip map of furrenner 
tbere it i~ fain (as,it utttIJ bren obferlleb) dominus cOllceHit, but it is not fo muere 
tbe'it}eir comes in bp Defcent. il:Jete cbe cu!fcm iz tunt tl)e {unennct fiyaU be goolY, 
ita quod tbe fame be p~efc~te1l at tbe ne,:t j[durt bl' tue !!Cenant~, 1U~icb (:Otlrt i~ 
not a~ pet come, but l)e ouglJt to £,tprrt it. , 

Haughton Juftice. jJ:2otbfng i~ bere founn of 8.np cuffom mlJicb botlJ impead; 
tbi~ eare, but 'ete furrentJet to be p&ef£utcn at tbe ne,n <!tourt; ~tlt tbc great an'!) 
fole mattcr in tbi,g cafe confil!erable is in \U~1.1m t~e tntercll of tte ~ann t£l,uTItiI tl;e 
furrenn.cr be p~crentetl! 3f t~t {urunTJet lJe to tbe ufe of anotuet, anti be is a'Omft~ 

. -tetl bp tbe il.o~tI b£f06£ anI' <!rourt bdtJ,iJe bp tbi~ is a goon ([:opp~lJoltJl?r, t( dye i.D~:D 
atntttt iJim, tbiS is a gOoll ai.lmittantt; tf it be fobeu, be tutn to lU~om ttc ftlt~ 
renDet i.s malle batb a goon title agatnft tbe ~rtr. . 

]t is founl1 bert tbat tuefe tl.1.1o ltemmts to hl1)om tue fttrrentlcr 1tHi~ inal'J~, to 
tlJe uCe of anotber)llatll tbe iJ\cUt~ unto tbg}J.o~tl, inde debita; m!~fttcr (1)i.s aCf 

teptance bp tbt iLo~tl of tl)£££ ll\ems, mall not be in 3t'ttl~tncnt of }i.fl\ll, ~1~ an 
al1mittance of tbc partp to tul)ofe u[e tbe fut'r~nller 1.11a£l mane to tl)c €opp7boIo efa t c; 
tl)e (U11om i~, if. tbt fame furtentler be P€cfcmtn at tue lle~t ~(jt!rt)ths tum t£i ~CO'l:l~ 
but in t1)e inttrim tlJ£ iLo~tl a!iIree~ ann accept~ tbt ~ertt~ of ttm, tbi.s i.iliU go 
11£1:1' fat in t~e' care. ,', -

Dodderidf,e. 3f J~e !lotu not fap ttat· tt pain t~e l:1nlt~ n~ a 4!opp~lJol1)er, it {~ 
frOt matetiaI+ )Zgt if tv~ 3lu~O ~£fo~e tyn-p ~Gun l;el)) u(~itJe.5 t~e 1'HHp of tt1t, 

~ f :p~tt~' - , -

• 
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part)? to bll)om t~£ furrnrcet: 1Ua~ mane a~ of a <ltopp~oIller, t'lJt~ map amount unto 
it goon atJmittallni of btm to ilc a ([opp~t)ltl£r a(co~Dfng to tbe futrenner, but 0::: 
dJcrbltfe it is 1UI)£rc l1e ffCel\)('.s tbe ~Cl1tl3 of I)im general!p, as lJere in tbip <tafe 
tljerc it i.s 1mt al3 a lli£ceitJer o~ )ifailiff; but if be ap a <ltopp~oIn£r DO pap tbe laems, 
anll ti)£ }lJ)~ll. itt tl)ip ntann€t ])otb accept .1. tent,tlJi.s llitH amount unto art 811mittancc. 
31t is bert founn t!Jat virtute filt(um redditionis, be tiD cutet anll patn tbe JJient.s, 
but ttip cannot fo DC, if tlJc furrenber 1nasnot p~£fent£tJ in 4 E. 3· 1t1l1l\ @arfon~ 
of Dale anll Sale lio ufiQ;n cau(a permutation is, t~e <ltburclJ bp tbiS i$ not boiD, 
fo~ tbi.s is not ai.Jfclutl?, but conDitional; .anti fo 1UitlJClut anp furtber lie bate at tbi~ 
tim!?, tlJi.s ([arc 111a9 atljourllclJ, ant; tetlelJ upon a Curia advifare vult. 

Xifterllmros cuip mattcr, 1t1np mobfO again. ' , . 
Croke Ju11:ice. a ~opplJoltlrr map furtcnner out of <!Court, bp 1nlJicb furrenner 

an interra lIot~ lm:femlp bell in t~e panp, to 1llbom o~ to lU1.)ofc ure tbe furrenl)n~ 
h1a~ mane. 

Haughton, 3lt i$ \Jetp deal: tbat ue cannot be a <1roppl)oIocr bcfo~e anmittance, 
ann umil allmitt811CI?, tbe intctcil iliU rematn~ in bim 11.1bo lIill furrenl}cr ? bete bp 
tbe cuilom tve fUtt!?llllCt oug1.)t to be p~effnt£ll in (!Court, ()~ tbe fame flJaU be \loilJ, 
ani) tl)i.£l to be p~efent£ll at tbe.l1e~t <1rourt afut dJC furtenner; but no <ltoun batb as 
pl?t b~n bcln fince ti)e (urrenner mane, anb Co no Default batt bttn in tbis, fo~ no 
pzrfcntmmc of tbc furrcnller COUlll be mane bdfo~e a <1rourt 1Ua~ bdlJ~ tbe 1llbtcb time 
t.£l not a.£l pet come. , 

9not!)er milom i~ {Jete aUe:Ggell to be tbe funenller nut Df <toutt, to be mabe 
into tlJc bant1~ of tmo of tbe <!I:oppboiller'.s ; anti tbip furrenner to be p~efentei:J bp 
.t1.)cm at ebe nct&<ltourt belli. 

Object. ]t batb bam ObjCrtCll tbat tui.s [urunner ou~ut to be p~efentell bp tbefe 
to tlUo <ltoppboln 1[enant~. 

,as to tuf.£! tlw cullom ip not fo bur, but if tbis fittunner be p~£fent£ll bp tbe ~1'I~ 
inflgers at ttl? nCJ;t <!Court, tbi£! is gOOD, ann be a gOOD <ltopplJO!D£r bp tlJis; tlJe nt::: 
nom iP) :m:;bat if (1)e fUtrenilcr be noc p~£r£nt£ll at tue uc}:t <!toutt) tbt~ i)J to be tn~ 
tenD£ll, if it be bp no mean~ p~eCentelJ. 
~ llEut iftlJe cuftom lJan b~n {pedal, (an]) (0 founll) tbat tl)i~ furrenller ougbt to 
be p~efcntctJ at tbe nc~t <ltourt bp tl)efe tmo <ltoppl)oln :tJr£llant~, unto bl1)om tbe 
furrenDcr 11.1~s malle, tl)ere it OJaU be otUl?rhlifc, fo~ £bcn tbts oug1)t to be l1urCuetl in 
dJc fame manner, o~ not goon; but it is· not fo l)cu) Rnl! tberefo~£ tbeCame map l1e 
lUeH p&efcnr£ll bp t1)e ~omagers after tbe lIeatb of tl)e nuo 1l1:cnant~) at tbe nf~t 
.n:OUrt l)eln • .a iLabl lUa.s malle in tbe time of J!ltng H. 5· to babe continuance, until 
lJi.s return out of France, ann ~c tlicn tl)ere befo~e bi.£l r£tUtu, it lUa.s belli tbat tbi~ 
~atu rnlJfl.'llJp bi~ lIe8tl). t!5ere tbe'(!];tJate ij) not in tbe <1roppboItler until bi~ atl~ 
mittanre [o,t1)e famr. ~l)c poillt tbcnbere i~) lUl)ctb£t anp aDmittance lJe founn ill' 
fbi£l tIllcrDirt, 11.11)etl)fr an aDmittance Df (be }lo~l) 11cfo~e aup <ltOUrt l;dlJ, fi)aU make 
1)im a gOOll <ltopp1)ollJcr 01- not; 31t is bere founn tl)at tl)£p cnttell, virtute fut
fum redditionis, but bp tl)is tl)ep are not <ltoppl)olDfrs. 31t i.s aIro fountJ tuat tbe 
lL O~ll tl?Ceibell tue lItent of tl)em inde debita, tbip tl)aU bin]) I)im, ap t1)e 31[u£ tn tail 
ffJall be botHllJ bp l)is olUn acceptancc,)anb {ucb !,cccptance i1)all make a boinnble tbing 
groiJ. 3lt i~ founn tcte ttat tte <ltopptolner pain tbe ~ent unto tbe }J.o~b)tuip impliE~ 
an atceptance of tl)t~, tu£ :ttJ~idJ flJaU amount to make a ~mb abmittance of tim, ann 
tbi.£! mak€~ tim to be a <ltoPpbolller, aUll tl)e J.Lo~lI is to be tui~, an]) fo upon tbe ltlbole 
mattcr as it ip b€u founD, tte IDefcntJallt ba~l) a gmn title to tbis (Jtoppboli:J <lellat-t 
bp fo~ce of ti)e furrcnner, ann tlJercfD~e 31ungment ougl)t to be gibcn fo~ bim. 

Doddcridge. 111:1)£ cullom l)crc map bC) tl)ftt tbe ~omage flJaU p~£fent t~i~ 
fUrtenller ; l)er£ it is tnncfinitelp founlJ tbat tl)c fame ffJaU bc p~£fenten ; but it f.~ ltot 
fnil) bp m1)otn tlJf fame fi)uU !Ie p~£felltelJ. 3lf bp ebe cullom tbcfe tmo 1!Cenalu~.) 

. to tulJom tl)e fnrcenllcr 1l1a.s matte, are to make p~c(entmcnt of tue (urrenti£t anl) 
no otlJer~) tlJe!' are now Offill) ann tberefo~e no p~eremment "tn'nom be-lua~e (If tbiS 

fut:' 
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(urunner. ,aUo bl' fbe cullom, tlJe (urunner t~ to be p~f(ent£tI at tl)e nrtt <1l:ourt 
belo aftcr tye CUrrenIlft. ~o <1l:o~rt uadJ lIecn a~ PCt l)eio. ~ut no tol:o can be 
taken UpOll anp of tbere. leut fo~ tbe cbid mattcr, tlJe <!l;aCe i~ tbitr. 

it \ltopp::;bolIl <lellnte i~ Currenn~eIl bl' tIJe <a:opl'::;uoltler, to tbe uCc of anctl)Cr, b£fo~e 
an!, <!rourt betti, anti p~cCentment mane of tbi!) (urrenner. ~e bll)o matle tue rurr£n~ 
bet til en, ann tbel' l.1lbo aUo ntn take tbe {urrculJcr nien. -uetber tiJe <ltopl'::;boitJ (!j;::: 
!late be in btm,to l.1lboCe uCe tbe Cunennet l.1la~ mane; ann c£rtainIp it is not in IJim; 
:m:bi~ i~ but an inception,ann notbing bp tbis notb operatc,neitbct: i£l tt)cre anp d)ing; 
in bim to l.1lbofe ttfe ti)e (m:t£Uncr 1l1a~ mane, befo~e tbi~ anmittance to tuc famr; 
~ttt if tbe ~o~n anmics bim, tbis fi)aU matte bim a goon <ltopp~boln£r. 

~ere b£fo~e tl)e p~cfelltment, ann anmittance bl' tIJe lJeatb of tl)e <ltopp~I)nIl:!ct, 1111)0 
mane tbe fmrenncr, tbe rigl)t of tbc <ltopp::;boIo ®llatc, in tbe imetlm llefcenlJs unto 
bis ~£ir. iBlcrc it is funbcr fountJ, .tbat be to 1llbofe ufe tbeJurrcntJe-c 111as mane, 
pain tbe ~ent9 unto tte li.o~o, tnde debita. lIebe point l)ere is, 111l)l?t l)cr tl)i~ ilJalI 
"tnount unto an aDmittance of tim bp tbe }Lo~lI. 1t tlJaU not, Bratton bJ£lI obfer~ Brll{fon. 

bedJ t1)at t1JeCc bafe ®aate~ ate not to be palfen from one to anotl)£r, 111it~out an all~ 
mittance of tbe lLo~tJ ; (1)is acceptance betc of tbe l1\ent bp tbe li.o~ll itt tbi.ll man~ 
ncr, as it is 1)ere aUcllgell, tlJaU not amount unto an al>mittance of 1)fm. Witt if 1)e 
ba~ bere reccibell tbe l1\enfof tbem, a~ <ltopp~lJollJet~, it l.1louln babe bren otber111ife) 
ann tbere tbe (arne acceptance of (1)e )acnt fi)oulll babe amotlntftl unto an aDmittance, 
but not berc as it (1) founn, being bnt a bare aCCEptance ilf t1)e ~ent inde debita, 
fo~ t1)is.; map be bone a9 a ~crbant,o~ a 115aiIfff; anb t.1)is i~ not like t1)e <!Cafe ofg::e~ 
nant in tail befo~e tememb~e'lJ ; fo~ tucre an <!J;ftate 1l1a~ in 1)im, to 111 I; om tbe l£\ent 
bla9 pain; tetc pon ougbt to 1)abe an ®llatc in t1)em)as <It:opp~1)olber£'> mui(1) is not 
(o,ann tlJeref9~e cbts metnict is in tl)i~ lIcfcrtibe ; anD if tbis acceptance as ·it is 1)ere 
aUellg£D, fi)al~ not amount unto an anmittance, be badJ no ®llate at aU up tbiS ... 

Croke. ![be cullom bere t~ fouun iltl1£finiteIp, tbe ~eir i~ bete to 1)abe t1)£ l1e~ 
nefit of bis ancient tttle. 31t 1'5 founn tbe (m:rcntJcr to be gooll, if anmitt£tI, fed quor~ 
fum h~~ but it is not (ounn i~l\lbom t1)t.ll <lellate QJaUbc, umil a fl:ottrt be l)eltJ, a 
p~£rentment of tbc furrenller, ann an almtttanct, ann until tbb~ lJe nonc, it i~ but 
inchoatum. 

Dodderjdge. !!tbe cuttp of tbt anmittance is in tbiS manfter, (5) &. adiniffus 
eft inde tenens. 
. Hallghton. lit plcatJing it i~ to be Co, tut if tucre be mattet bete fountll.1llJiilJ 
iJotb amount unto fo mucl), tbi£) fiJ8U be gootl. lto fap t1)at be paitl d)i~ 8£1 )ll3aiIiff, 
io tbe ~eir, tbis cannot be, fo~ it t~ ftp~eU1p Caitl, (S) tbat 1)£ l)imfcIf pain 
tbi~., . 

Dodderidge. 1D:l)e papmnn tete of tl)e J!itnt, is notbittg at aU to rue purpofe if 
it be not (atb, t1)at be DiD anmit tim a~ a 1ll:'enant. 

Haughton. 3f t1)c JLoltJ CaitlJ to t1)e <!ropp~1)olner) pou babe furrenn~en to t1)£ ufe 
of (ucl) a ont, to w1)tci) Currenner 31 no agrcc, tl)i~ is goon) ann fi)aU make bim to be 
a goon <!ropp~boiller. . 

m:bt ~ourt agrttb b1itl) tim betein, if it tan bren fo, no benefit intentl£ll 1)Ert 
unto tbe ~dr, up tbe <!rullom, but bp tte <ltottltrjon iLal.1l. 

Dodderidge. ,a CurrentJer mane oqt of <ltouit to a ~ttang£r; aU lIO lIie unto 
bl1)om tbc [urrellner tuas maDt) 1)e to 1111)ofe ufe furrenl1£t hla£l mane, cnters, ann '" 
papes t1)e JaCnt, Nihil operatur lJl' tbis to make iJi'm a goon <lropp::;l)olncr. 

Haughton. 31 tJo noubt of (1)is cafe, lr i.5 not founn t1)at 1)£ patti .(1)e ltin1t, tiue' 
aftcr t1)e furr£lltlcr. 

CroKe,,3t (1) \10£ bere fnunn lUI)at fi]Duln be none mittJ tlJi~)if no <tontt map bell). 
1[:1)£ ~Qurt dear of opinion sgninll tbe tide of d)e EDefenlJllnt)ti)c fame 11ril1g tJ(':$ 

fertib£ in aIIetlg;ing of t1)e <ltuftom, ann papmrnt of tbe iA£llt) fo~ if i)c I)UD ,laio t~e., 
papmcnt) anll acceptance of tbe lAent lip tue Jio&tI of tim), a~ of bi~ ([:opp:::bolot:t,tbi:ar 
bJl.1ulll turn l)abe amouutell unto a goot! a:Ominanc£ of l)tm a~ a ([op!'~tolD('r. . 

jF f ;2 Dodderidg~ 

,. 
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Dodderidge & Haughton. ~tbct1tJife it i~ in tbis <Jr:afe, fo~ be mal' pap tbi~ 
~ent as lIJ3ailiff to t1)e ~eir. .anll tb£tefo~e t~e <tourt abbifeb tbe 3IDtfenllant to 
begin again de Novo, . but a~ tbe rare i9 bete founD, tbe 101ahttiff claiming bp lUafc 

Judgment forftom tbe ~£ir) bat1) a gOOb title. ann [0 bp tbe JAuIe of t~e <It:ourt) 3ungment bJa~ 
,he Plaintiff. giben fo~ tl)e platmtff. . 

Nottt. 

Judgment at
telled pt.,. cu. 
rialfJ. 

Rich. Ac~ridge Plaintiff, againff Hefler Conham 
Defendant. 

Entred Termin. Pafch. i4Jac. B.lt 
Rot. 383. 

N· . Ota, ~bat aftet a :E:tia1) ann ~ tllletlJirt giben fo~ tbe ,Iaimiff; 31t 1tJa~ mOben 
in .attdf of 3lungment) m;bat tbe ~tertff bab maDe no return at aU of 

tbeVenire facias) tbi~ being Album breve, 1tJitbout anp .return mane of (1)is, anb 
Co tb~~ i~ ban anb not 8l}tennable) a~ appear~ Coke 5. pars, [01. 41. in Rowlands 
O~ , 

Sltl)e <!rOUtt allo\tlen (If tbf~ etception,anlJ bp tbe ~ule of tbe €ourt tbe fame b1a~ 
to be ttpell again. . 

Hutchins Plaintiff, againft Peri((lli 
Defendant. 

A Scire facia!. I· ~ a S(ire facias UPOll tbe fo~feitPte of a 1!tetogni~a.ure fo~ 'blcaclJ of tbe 10eact, 
t1)e caCe 1na~) l!tbe tlDefennant 1na~ bounn to kkp tbe pearl'; be b~eak~ it ; up~ 

on tbi1' tbe plaintiff fue~ a Scire facias) upon tbi~ 1!terogniiance out of tbe ~tIice 
of t1)e B.B.. upon a l!J:riaI a \!!1ernirt being giben agairift tl)e i'efennant ;. 3It 1t1s,; 
Ulobet/ in .arren of 3lungment, tbat in tbi~ Scire facias, tbere 1t1a~ nn vi & armis, 
tbi~ beitlg omitt£n; fo~ tbat in treCpar~ be ougbt to lap tbi~ to be bone vi & ar
mis, anll fo in a Scire facias upon a .ecogniiance, 1lll)ere 115atterp i~ lain to be, tbis 
1Jugbt to be mitb vi & armis a((o~lling to tbe @~efil1cnt~. . 

Haughton JuHice. ~I)i~ i~ a JJtecogniianre, fOl- tl)ekecpmg of tbe ,eace, anb 
tl)l?tC i~ contra pacem in tbis, ann fo tbi~ incIull£~ vi & armis, lJere it i~ fain tbat 
be otD beat furl) a ~an) anti fo baD b~oken bi~ ~erogniiaure) but not not fap t~bl 
to be vi & annis. . 

Judgment for m:be <!routt dear of opinion upon tue firft mObing of tl)i~) tbat tbis> \tla~ tueU 
the Plaintiff. cnouglJ 1Uitbout laping tbi~ to be vi & armis . 

.anll fo up tbe Jl\ulc of (1)e ~outt 31ungment bla~ giben fo~ tIJe plaintiff • 
• 

Wintall Plaintiff, againa Chi/de the Vicar, 
Defendant. 

A Prohibition. I~ a '~obfbition upon a ~uit in tlJ£ ~pititual ~ourt) bp tbe iIDefenllant tbe 
Wlirar of D. fo~ 11rtttca t a 10~ol)ibition p~apetl upon bi~ 10lea tbete, of a mo· 

dus decimandi, to pap fo mucb peadp to tl)c· iE'a~(oll of Dak, In nifcbarge of bi~ 
l[itl;e~) ann tbe fame ~lea tb~rc niraUoll.1ct7. 
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• 11tbe lUbtile <!t:olirt agrkn, 1lI:bis modus, lJ£t1tll~n bim: ann tbe ~arf411t, will not Judgment fo,~, 

btfcbar«e bim ftom papmentof 1lCitbe~, a~ to tlJe tillicnr; anl.1·tUetcfo&e bp t1)e the Plaintiff. 
1I\ule of tlJe ctourt, a <ltonfulcation1.11a$ grantell~ -

Talkerne Plaintiff, againft Wright Defendant. 

I' ~ an gatou upon ebc <!rafe upon a Plomifc,tbe cafe being,tbat in continerati.on of Amon cafe, 
40 1. giuen bp tbe 10Iaimtff to tbe SDefennam, be llill alIume,lInb p~omife t.o take u~on a pro

tbe ~on of tbe ~laimiff fOl bis apPlemi&e, fOl nine pear~, anb to teacb bim bis ~lie. ac 06. 
llCralle)anll aIfo to finn bim lluring all tbat time, mftb~eat, 1'!D~ink. anll £lpparel,tbe 1 ~o.lep.! 14' 

i9Iaintiff fet~ fo~tb in 1)i$ SDecIaration tbat be ban pain tbe. 40 1. to tbc SDeflmnant) 
anll tbat tbe 1'!DefentJant accolning to bi$ p~omi£e,ball not founn bis ~on witb ~eat, 
llD~ink anll apparel, tiuring tbat time; anti fo~ tl)is cauf~ fo~ b~eaeb of p~omife tue 
l1ction b~ougbt; upon Non affumpfit pleallell,. a Uernict bJas giuen fo~ tbe @latn~ 
tiff. 31t lUa~ moUelJ fo~ tbe 1'!Defenllant in arreft of 31ullgment, tbat. tbe IDeda~ 
ration lUaS) not gOOl1, becaufe ,1)e batb not fiJetuen t1)erein tbat t1)£, IlD£fenllam ball ta~ 
ken t1)e ~latntiff~ ~on to be 1)f~£lpp~entiee,ann tbat if be ne\1£r mas bi~ app~emiee) 
tl)ere couln be t1)en no b~eaeb of p~omife. 31t ma~ tben urgell 'fo~ tbe !l)latntiff, t1)at 
tbe SDtclaratiou lUa~ goon; fo~' lUbtre -tb~ee feberal ~onfin~ration~ arc lailJ, ann 
tbe nne not l1epenlling on tbe otber (a$ in tbt~ <!rafe) tbere btmap 1l1dIlap tbe.b~eaclJ 
upon euerp one of tbem, o~ anI.' one of tbem; bert tbc,action i~ b~ottgbt fo) 1)fs not 
finlling of bim 1t1itb ~eat) IlD~inkann apparel; attll tl)erefole ttis is to be anmitcel), 

-t1)at be ball firft taken bim f(}~ bi~ app~entite befo~e anp fuel) nefault coult) be lain to be 
in bim,tbi$ being oni p a fuUfequ£m llefauIt~after 1)is.takin~ of btm as 1)f~:app~entice. 

at tbt~ _ time tlJt C!tOUtt .tncIinell to be of opinion fo~ tbe ,laintitT, anti to l.1if,~ 
all om of tbi~ eJ;ception taken to tbe 1'!Declaratioil. _ ',' ! 

.after1.11arn~ tbiS cafe lUas moUelJ again, upon tbc b~inging in of tbe pofka, anll 
urgcb fo~ t1)e ~laillfitT) tbat tbe IlDedaration 1lla$ goon, fo~ it il)aU be taken bp 
imenllment, t1)at be balJ,taken .1)~m f~~ 1)ip .allp~enttce~ . tb£, agrccmqlt being in con:1 
nneration tit 40 1. giUen, tbe I!Defelltlant :oina[qmc, a$ bdo~e,antJ it ill lain, tbat tl)e 
4 0 1. bJas paio, ann tb~ce feUeral tbin~s p~omirt!J to be 110ne bp tl)£ SD£fenl)ant, it is 
inclunell tbat be ban taken bim fo~ bis ,app~entice,fo~ tl)e .artion bere i~ not groUllD:: 
~n, -fo~ lJis not taking bim fOl- bis apPl-emice, but onIp fo~ lJf~ not l1nllin~ oflJim 
lllitb tte fain necetTaries, pf £!geat,SD~tnk ann appat€! aCCO~i)tng to bis p~omire. 

_ Croke Jufiic.e. 1[;b£ tl1le~])~ct bere ])otb not ait! tbl~.. 3f be 1lJall not l.Jt~ app~ell':: 
ticc" t~en tbere ma~ uo eaure of action. 31t c,nno(be accepit (ervum, if 110n po{uit~ 
!!Cbe 1'!D~daration ball been better, if 1)e ballll)ctUell tberein e}:p~dip, tlJ8t be l)at1 
'taken bim fo~ big apPl-entiee. 

Haughton JuHice. ~te ~eclatatiou ~etc 1$ infutTicient, tbi$ affumpllt 1lantr~ 
upon tb~ee parts. (S.)._., , 

I. ~IJat tbe 1'!Defenllant maS to take tbe 'iaintitT~ ~Otl fo~ I)i~ ,app~entice fo~ 9-
l'car$. .•.. , 

2. lJ;e 1.11as to inarua bim in bis ~rabe) in tl)ig it t£i tlPt. Iimit£·l:l fo~ m~at time. __ 
.anti 3. 'lJJe mas to finlJ bim tim £Wellt, W~ink anti .appar~l) dmante tcrmino 

prredicro of l)ig ,app~enticefi)ip. . : . . . 
~f be batb not tak,en bim az l)i£i ,app~£lltice, tben tue term i~not a~ pet begun) 

fo~ wben be i~ bi~ .app~entice, be. 1£1 t.o finn bim in tiJi£l l11allll~r)1Jut Hot befo~c be (s 
,tis ,app~entice; anll ,tt£t£fo~e of neceffttp IJe ougbc tl'llj1\.lC mal1e an rqncfs auer~ 
meut tnl)t£i Declaration,' d)at 1)£ ~alJ taken l)im fo~ tis a,pp&enrlce ; . yOl< if one tlo 
lnomifc to make to' anot{Jcra ji,cafe of lJfs ~oure,from fncb a tlnp, to {ucl).a nap, fo~ 
{eben pnltp) ann tbe (It l)cr tJotb p&omife to repair tbi~. In an ~(tion it'pon tue 

\taff) 
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(!tare) b~oug~t, upon tbi~ p~omife fo~ not t£pairin~ of tb~ ~oure, be ougbt to lap in 
lJi~ SDe'claratfon,t!Jat te !Jan maDe tbc :lLeafc to 1)im;of t1)c ~OUrF, o~ t1)e £!Declaration 
not gool); fo tete in tti.s <tafe) fo~ If t-e lIo not take !Jim as bi~ ilpP1cntice,!Je 19 not 
to perfo~m t!Je otuer patt of t1)e p~omirc; fo tuat tue IDcdaration !Jere t.5 altoge~ , 
tbet fufufficicnt? aUn fo ~ullQ;mcm ou~!Jt to be giben fo~ t1)e EDefennant. 

Dodderidge Jufiice. 11,Sbe trllcrnilt !Jete fiJaU 110t aill matter in }lahl, a.9 tl)is 
~are i.s,Uere aU i~ true, ann ret ttc Wedaration is infutTtcicnt. ~pon NOll aJTump
fit 1)ete pleatl£l1 bp tbe 1lDcfennant ; aU is founn tlgainft !Jim,. (S) tI)at be trin a.f~ 
fume I'l.s befo~e, aU t!Ji.s i.s trtle) anb pet no cau.fe of .action fo~ tte ~Iaintiff, if tuc 
"laintitT.s ~on ltla~ not in facto, l)i~ .aPPl£l1tice; if tue 10laintiff Din not otTer big 
~on to be 1)i.s .app~entice) tben be cannot inftrurt bim in U1S ilCralle, no~ pet tpen 
bp b1.s p~omife, .to finn tl)ofe neceiTarie.s of SWeat) W~i11k ann appar£!; ann tbere~ 
fo~e t!Je ~Iaintiff ougbt to 1)a1.1c allellgen t!Jis in bis Wedaration, tlJat IJe l)atl taken 
btm fo~ bt.s app~elltice,anl1 tuis to enable 1)im to babe an artion fo~ tbi.s b~eacb+ ln 

3 E+ fol.21. 3 E+ fol. 2 I. ltluere an .abber~ retainf; one fo~ fo mucb to Cer1.1e bcr tn tbe CUbice 
it. b. ofl!3u~bani)~p. 3n an .action of ~ebt, fo~ tut)l, be ilJeltlelJ tbat 1)e lUas retain en, but 

I1ot!J not fi)e111 (a.sbe ougbt to tro) tuat bc batJ Cerbel1 ber acco~ningIp; ann fO{, tbis 
taufe t1)e Wedatation rulen to be batJ: ~o bete in tbig ¢afe, tbe ,laintiif oug1)t 
to ba1.1e allengen) 1bat be offeretJ big ~on to !Jim fo~ biS app)entfc£, 1)e ou~bt to 
aUetlge futftcient b~eacb, to imide bim to ba1.1e tbi~ aaton, ll1bicb bere !Je batb not 
I1one. 

Judgment 
quod querens 
Nil capiat per 
bittam. 

Croke. 1ll:bi.s notb p~eCuppore a tbing to be firll troue bp tbe lDlainciff, (S) be 
i.s to put ui.s ~on to t!JeWefenllant) to be bis ~pp~entice, fo~ be map take tUue 111it1) 
tbe }alaintitf upon tbi.s (S) tbat Non po(uit; tbe lDlaintiffbere mouIn ~abe taeita 
Confeffio, tbi~ cannot be, (be i0laintitf batb bere omitten tbe 11ft!' founnation of 
bi.s aaton. \,; 

~l)e ¢outt clear of opinon againll tbe. ,laintiff, tbat cbe ilDedaration maS) nnt 
goon; anti tberefo~e bp tbe Jltule of (1)e cB:ourt, jutJgtpent ma~ rnttetJ, quod que
rens Nil capiat per bUlam. 

Hodge Plaintiff, againfi: ~avifour Defendant. 

ARion upon I~ an artion upon tl)e €aCe fo~ it p)omife, tbeplaintiff tJeIibereb certain ~lotbes 
the C~fe for to tue SDefennant fo~ (0 mucb) & fie indebitatus fuic, to bim in fo mud), tbe We~ 
prom~e. .tennant pofica, in confideratione inde, trin affumr,. ann p;omtfe to pap tbt~ a peat 
; :~i.Ae~'.4~t after? fo~ no~ papment tb£~ro.f t~e action b~ougbt, upon Non affurnpfit pleatJen, a 

illlCrntrt was gtben fo~ tue 101amttff. . 
31t ltla.s m01.1en fo~ tbe ,WefentJant in arrdt of 1Ubgment, tbat tbi~ p~omire il)ouIn 

not bintJ bim, it being faib, quod pofiea in confideratione inde, be aiTumen to pap 
tbi~, mbtcl) p~omife i~ grountren UpOll a confinrration tbat i.s pall, anll fo not gOOlJ 
to taife a p~omife, anll bere ue mal' l)a1.1c ilDebt fo~ !Ji.s (!Boons. 

Croke Jufiice.lf a ~an bb.Je~ to anotbrr Co mud:) fo~ certain <1000ll.s, anb be lJe~ 
mantr.s of bim ltlbrn be will pap bim fo) tl)em, 111bo an(ltler~ at fucb a time, anti tbl 
otl)er agree.s unto ,it) tbi~ i.s goou; anll tUe }La111 will bere implp a tacite ,onfin£~ 
ration) bp tbe }lam anne~en unto it. 

Haughton J uftice. 1n confitleration tuat tbe ~lafntiff badJ built a llJouCe fo~ t1)£ 
!lDefennant, IJe nin aiTumf) antJ p~omire to pap IJim fo mucl), tbi~ is efecutetJ, l)er£ 
tI)f aJTumpfit i~ fo~ ~onp,· tbig tS to be pain u110n requeft; bere tue Wefenl1ant is 
do\!~en ltlitb it 'webt contfnuaUp, aUll tl)crefo~e tui~ t.rs bere a goon confincration to 
raifc a p~om1re. 

Dodderidge. 
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Dodderidge Jufiice. 'i!}ere if5 a p~omife malle fo~ tbe papment at a nap certain, 

till tul)icb time tl)e fame 1Ua$ fo~bo~ll ,anll tbetefo~e tbi~ is a goon confitlcrattoll ; {Jere 
{l)e CH&cfs p~omifc fi)aU not take a1.1.1ap tbe .artion upon .tbe <!Cafe implpclJ) (5) if fclt 
fea r l)e mill pap bere; tbe .artion upon tl)e 4!afc fOi d)c firft contrnct frill l'emain~; 
fo~ if one be tntlcbten to anotl)er in a.£ttm of monp, ann faftb ttnto bim, 3f 1)e will 
fo~b£ar bim till <[;b~iftmaf~ l)e tum tbcn pal' tbtf5 to 1)lm; tbt9. t~ gOOtT. lI.l3u~ if tt 
arrefr bim befo}e fo~ tbi~) lllbat remcnp fball l)e l)atle 1 ~o .anion upon tbc <!tafe 
~~~ , 

:m;be Wehe bcre allllap~ conttntte~; anti no bifcbarge cail be mane of tl)i>3, but tp 
tl)epapment of it. 1 • 

:m;be <!tonrt tl)etcfo~e otler:::rulell tbe c,:ccption a~ h£.ing of no fo~cc, antllledare!J J~dgm~ti!: 
tlJe tnomifc to be gronntltn upon a goob confitJeration; anti tberefo~c ill' tbe lauic of ~rf; ,~r ,the: 
tbe <tourt lutlgmcllt 1l1a~ gitlen fo~ tbc ,lainttff.' a. tl '0 

Sir Jann Cults Plaintiff, again£l: Bennet 
Defendant. 

I~ art ~ttion of ~ebt fo~ 'tRent tff£tbell upon a l1cafe foi pear~) h~ougbt ~p Deht for Ren~. 
. tlle ~Iatntiff a~ Xlnmintftratoh in t~c detinet, babing j1ette~ of .anminiftration 
to !Jim granten ; upon Nil debet pleatJen, a tnlctl1itt 1l1a~ founn fo~ tbc. ~laintiff; ~t 
ltIa~ motll'll in .arteft of ]u1j~mcnt tbat. tbe Weclaration 1i.1a~ not goon, fo~ tba~ 
tc llcclates as .aomillillrato~ 1Uitbout il)cl.1ling foit~ lireras adminifl:ra'torias) a116 
t~ouglJ t~i~ bc after a talerllilt, tbi~ fi)all not telp t~i~ ilcfert. . 

1!CiJe <tonrc 1tJa£) dear ofopiriton tbat tlji5') 1Ua5') a great otlcrfiglJt in flJe ~larit)anb 
tlJat no amcnilmcnt can be of (1)is: .ann fo 1.llitl)l'Iut fnttucr Debate it 1Ua~ anjourn£tI~ 

iifterlllatnz tbt~)<lCafl? 1tia~ motlen ,again) ~nb tbe fame matter. itltnle~ upon ill 
~tt£ft of 3\utlgment as befo~c, tl)e notfi)e1Uing fo~t\J tbe l1£tt£t~ of-X[tlminitlration ; 
tlJi~ Gmiffion being matter offubftarice; ann not aitletl bp anp ~tatutc aftrr 1!ller~ 
nttt, 36 H. 6. fo1. 31. if an .arti~n b~ougbt b.p an ®iecUtoh a~ anIDiniftratlh', 36 H. Q, f. ~ To 

be ottglJt to Q)eb:l fo~tb tlJl? 1teftanient,heeattfetlji~ i~ tbe means to enable !Jim to bt~ - -
~rtion. .a~ in Webt upon a WOnll lje ougl.Jt to pleaD hie in curia prolat. 

Dodderidge Jufiice. 1[;~i~ i~ a betp plain \tate; tbat !Jere ~eouQ;bt to ~a\;Je 
fi)c1Uel1 tbe lLcttCt£) of .anmini1lration; tlJe point ~Cte i~, tul)ctl]er tbi~ omtffion bc~ 
ing after a tlllertJiif, fi)aU be-fueb a materia!. mattet a~ !ban tlitfate tl)c W~cla~ 
ration. -

3!t \t1a$ urgeb fo~ tbe 'Weftll11anf, tbat bp uaIon of tbi~ material omtiTLon tbe 
IiD~clal:ati~n- i~ not goon, ann to tlJt~, purpofe _ a <!tare l.1.1a£) rcmcmb~cn in 3 9 ~ 4,0 39 & 40 F.lh .. , 
Ehz. ilet11lren Edwards anD Stapleton, m a ~ttt of ®rro~) t1)£ fame ~rro~ atTlgn-: &c. 
£11 fo~uot,. fbebling f(l~tlJ literas te11:arnentarias, anti tlJe 3lungmenc rcuerfcn fo} 
tlJfs caufe,. ilccaufe ·it i~ matter of fubtlanee anll material, ann not aitlcti bp anl' 
~tatutf.· 

1Il:lJc <tourt blere of opinion tlJat tl)t~ 3lDfclaration' ti1a~ lIan, tl)i~ ohttffi'on being Judgment 
tnatter of fubftance; anti ttetdo~e tye j\uIc of tbc \!Coun l.llil~, Q!od querens Nil qU,od q1le:w i 

capiat per billam. . tjL~~PW ~e~ 

TotIng 
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Toltng Plaintiff,-- againfi the Biiliop of Rochefter 
Defendant. 

Entred Termin. Hillar. 13 Jac. B. R. 
Rot. 52.· 

A Writ of I· ~ a .tit of ®rro~ to reberfe a 3!ullgment giben in tbe C. Bo' in an gttion (If 
;r~~~. R:2 ~aa, tbe mi!Vop lleclarelJ upon a ileafe mane bp bimf~lf, 1tIberra~ in ttutb tue 
t Ro.Ab;'~4: fame 11la~ malic bp bis i9~ellecelI(I~, tbi~ (lJ;rto~ am~nell ann fnfiflen upcn to re\lerfe 

tbe lUllgment fo~ tbis lJariance liet11ltim tbe ~~iginal _it anti t~e 1lDrcIatati~ 
on,tbe one being (If a iltafe matle bp bis p~rllecdro~,anll tbc Wedaration bEing ofa 

~tltute of IS ilrafe mane bp btmCeU; anll tbat tbt~ f~ not ainen bp tbc $}tatute of 18 Eliz. capite 
ELi'\.. c. 14. Jo4· l'If J eofailes, Coke 5. pars, fol. 37. a. b. Bifhops Cafe ; tbt~ \letp <!Cafe in rf~ 
co~e S'. pars, fea, ann reberfetl fl'l~ tbi~ ca~fe in an .artion UpOll tl)e <taCe ffl~ a p~omife; ttert 
~¥opsa'cb;fc bp tbe .tit, tbe ®blfgation 11las allengell to be mane bl' Thomas Warde anti 

I e. Chrifiopher Bifhop, anti in tbe <1l:ourt be 11las namen George Bifhop. 
31ullgment 11la~ giben fl'l~ tbe plaintiff; it ~rit l'If ~rro~ b~ougbt, anll tbis lJa~ 

fiance bet11lren tbe .®~igiilal .rit, ann tbe ([ount atrfgnrtJ fo~ (!J;rtO~, anll inalhn 
upon tbe point tbete, mbcti)ct tbis 11la~ aitJClJ bl' ebc ~tatute of 18 EJiz. capiee 

Nota, The J4. «Jere rcfol1.1etJ tbat tiJi~ lJariance bet11lttn tbc .®~iginaI .tit, anti tbe ([ount 
difference. 1Ua~ not remenietl bp 18 Eliz. ltO~ bl' anp. otber ~tattite; anll tl)e l1iiTerencc ta~ 

ken blben tbere 11las au .®~iginal Rltit, 11lbicb in matter of Cubllance bartell 
from tbe <1l:ount, tbi~ not remebien bp tbe ~tatutc; l'Itter11liCe it i~ 11ll)cre tb£r& 
1Ua~ no .®~iginal.rtt at aU. gnll en it 1i1a~ urgetJ, tiJat in tbf~ ([afe fo~ tl)ts lJa~ 
liance tbc ~utlgmmt nugbt to lJe rcberfetJ. • 

ilgainft tiJi~, 3:t 11las utgctl tlJat tiJi~ <tafe llitler11 from -Biihops ([aCe; fo~ 
tl)erc tbe llariancc llIas in tbe fubllance l'If .ibe 1lDecIaration, in tbe name, beitl~ 
material, but not (0 bete, being, bli)etber be beln bp ilea1'e of tbe lI5i1l1op o} 
nl'lt. 

Dodderidge Junke. l~er£ is an gaion l'If Ball, anll t~t -llDedaratinn is up~ 
on one lLeafc, ann tbi .®~iginal ~rit i~ upon anotbet ileaCc) tl)e .®~fginal 
-rit befng upnn a lLicence matJe bp tbc 10~etJ£celIo~ of tlJe ~i!Vop, anti ~l}e IDe~ 
daraticn i~ upon a iJ.,eaCe mane bl' tbe wta)l'IP bimCeU, ann Co a materialbariance 
betlllren lUCID. 

!tbe <tourt agr~ll beretn tl)at tbi11 blas a material ®rro~) anll tbill llariance 
Judgment re· not amennablc, no~ anp 11lap~ aillell bp tbc ~tatute l'If 18. Elizabeth, tbat the 
;e~~ed, P(~ 3iullgment giben fo~ tbis canfe is erroneous, anll J;berefo~e bp tbe ll\ule of tte 

If Mm. 4Coutt) fo~ tbt~ <lerro~ tbe lUlIiment \Uafj telJerrell. 

Lewes 
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Lewes Plaintiff, againft Walter Defendant: 

Entred Tennin. Trin. I4Jac B. R. 
Rott. 39. 

I· ~ it\' .adion upon tue <!rare fo~ fcanlJaloit~ hto~])S,-upon Non culp. plean£tJ) a tiller;;, An Action up
nirt 1lla~ founn fo~ tue 10Iaintiff: l~ 11laS mOb~lI foJ. _ tbelIDefentmut in ~ttcft ,cf ~~;~~.cafe for 

3utlgment, tunt .tbe tuo,res were not altlonable, bnng,,(S? 1Jt~at tbe SDefennant fatll) i Ro,Rep.444o 

~bat ant John PIerce ntn fap tbnt ~t. Lewes tbe 101atntttl' tlln fap, ~bat tl)ete tua~ I Rof. Ab. 64' 
no 10~ince in England, ubi revera, Lewes tlJe ~lainttff nin neber fpeak tbere 1llo~l)S) 69· 75·: 
ann abertell, ~bat Charles tbe ~~ince lUas tben tn Ellg1and: 1ICbe 10laintiff alro C(o . .lac. 4060 

.in bi~ EDeclaration fets fo~tb) tbat be was of gooll jfame ann a 3;uftfct of 4! 3-
f@eace. . ' .... '. . ' 

31t wa~ tt.rgel1 tbnt tl)ere 11l0~D~ are nl1t adlonable, tn regatll,tl)at 111' a fallcurabie 
(onftru(ti~n tbe 10~ince migbt be In anotbet Jl\eahu, tbere being no certain time 
~~p~elrell 11lben tue blo~ns lUert fpoken. 

X[nn it bla~ futtber ur!!en,tbat tbi~ 1Ua~ but a lltepo~t 1.1lbicb be ball from tbe tear:: 
fap of anotbet.. '. , 
. jFo~ tbe i01aintiffic 11la~ urgetl, tbat tbi~ i~ aU rille, a~ if~e bimfdfbatJ fpokert 

tbe lUo~lIs. '. 
, Dodderidge Jufiice; 3lf be ball fpoken tbefe 11lo~1I~ in tbt time of f.!nueett 
Elii. ttits ball tben been true: ~ere it ill not tVell1ttl1tluen Pierce titll fap tut~, anll 
tuis is \let!' matetfal; 11luat if cne fi)ouln fap tbat I. S. faitl, tb.at a ~tranger faitl, 
(bat tbe i01ainttff uan munlJertn fucb a one, ttllJereas in trutb lJt nill not Cap fa. 
. lIC'be <!rourt lJemallnen to fee tte ptefilJent h1lJicb tuas citen of tbe lI.allp Morrtons 
<It<}fe. . 

Haughton. ~p tue ancient !La11l; be hlbiclJ repo~t~ falre news (If allotter, ougbt 
~i.l b~ing in t~e partp 11lbo {pake it)o~ £Ife be'l)imfeif to babe tb£ fame punit1Jmtnt tbac 
ltIas to be giben to fucb a tcpo~ter of faIfe ne11ls • 

.aftertuarDs, at auotber time t1l10 Plefinents 1tlere p~ObUCelJ; anti _ tlJeblen' to tl)t ,.'.. 
~OUtt in tlJis <!l:aCe; tt~ onc of tbern between tue l.La~!, Moni:fon anti Lane, 5 Jac. ; Jac.B~. gte, 
ill B.R. tlJe titlJer 4i Ehz. tte l!.o~lI North ann Coneys <!rafe, a <!rafe of lJearrap, a~ 4 Eliz~&c. 
t!Jis <!tare bete is, anll atljun~etl tl)at tbe action bio 11leU lie, ann tue fame af{irmeo 
l)ere in a arit of (lJ;rto~. . 

~l)e fitft p~£fiDtnt, tuat be betlrll an(ltber {peak fuel) 11lo~D~ of tl)e }Lan!, Morri
foil, bp reafon of llilJit:lJ 1uO?bl3 fiJt loll btt ~arriag:.t (tl)e 1tJO~O~ fafe . to be fpoken 
bp a ~cot) tbe plaintiff ban ~utlgmcnt bete, anll tlJe fame affirmen in a ~tit of 
~iro~ in tbe <!e~cb£quer<tbamber. . 

Haughton. m:l)iz .anion 1$ groul1l1ctl upon t!Je ~tatute of Wefiminfi. t1)e. firfr) Stat. of wefl· 
cap. 34. fo~ contribing of faUe new£!; an}) 5 R. 2. cap. 5. ~£ tlugl)t to b~ing in minfl· the nr~. 
tbt partp 11l!Jicb be batl) abettCl1 to babe fpoken tbe h1o~ns, 0& be bimfelf {t,ll! be an;;, ~:H' & 5 R.2o 
,ungell to be tlJe fpeaker of tbern. . . . . . 5· 

Dodderidge. 1lCbe matter lJcte ))otl) not rell upon d)e t£po~t) but upon tbe rnlJ~ 
fiance of dJe b3o~ll~) fo~ tbat tue F~inCl; migte bc out of tl)e !Realm lllbm t1)£ l.Uo6b$ 
lUcrc rpORCn. . . . -

Haughton. 1[JJe abetment bet{', tbat 110 (ucb hiO~l:l,511J(,r£ fpotten) n1ftkf£!: t"ti~ 
ulattetftrongdt againll lJtm. . 

1!!:l)e <[ourt at tlJi~ time inclineD to Ile of opinion, ttat tbe bJo~l)~ lUere mit arti. 
onable) becau£e t~e time i~ not fi)ch1en 1\1b£11 rIJ£ t\lf,\rO~ 1l.ier~ [poken ; tnt fOt tl)e' 

~ g tMttgt 
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Term. AiIIar. 
14 .Tac. B. R. 
this Cafe mo
ved again. 

The Duke of 
BIJcld"chams 
Cafe; 

Sir 1rilliam 
Walgr4ve a
gainfi Alard. 

matter of t~e repo~t of tlJe otber) 'tlJig i~ gooll ann art.fona_b~e) anll t~at a~co~tJillg t1.'t 
~I)e t1UO p~elinellt~ bcfo~e reme~b~etJ) ani) antu))g~lI tn pOUlt; ano fo hlttl)ottt anp 
Jurtbcr ll£b1!te, t1)i~ <!tafe relle)) t~pon a Curia advifare vult. . 

.after1Uar])~, (S) T ermin. Hillar. 14 Jac. B. R. tl)i~ <!tare 1Ua~ moben again, anti 
t1.Uomatter~ inutlell upon ill.arrell of J;ullgment. . . 

I. :lIl3ecaufe (1)w i~ btlt a 1ItflJo~t t1)attlJc ~lafnttff lIill fall fo, anll not tbat be bill 
fap fo bimfelf • 

.Gnll z. lfrbat ltO gttion lie-t"1) foftbefe 1.Uoros. 
3t 1.Uas urgen fo~ tbe ~laintiff, tl)at tue .action 111ell lietb fo~ tbefe 1Uo~nl1, ClJC)! 

lJein~ fpoken on purpofe to D~amuim into tJifpleafure, anlJ to caufe 1)im' to. bc fitf~ 
petten tn point of biS .aUegiance, an]) t1)at i~ a$! mud) a~ to fap, tbat' (1)ere 1Ua~ no 
lliing:)fo~ Rex ell: princeps populi,tbefe ate 1110~1)g of berp grea,t fcan])al: . .®ne fain of 
a 10ret of tbe lIiealm> (S) of tbe .tlDuke of Buckingham, tbat be ball no mo~e 
<!tonfciellCt tl)an a Dog; tbere 111ere ueln fcanllalott~ l110~11~, ann an .action de fcan
dalis magnatum Herb fo~ tbel] 1tIo~n~; anll if fpok~n of anotber perfon) of a <l!5elldc~ 
man) an 9ttion upon ti)e .-tafe lied). . , 

~ir William Walgraves ([afe againll Agard, l.llbo fain to bi~ ~frbant, 31 am 
a true ~ubject, but tbou fetbellno true $)Ubjelt, aDftlbgeIJ, tbat fo~ tbcft l110~M ail 
.£irtion upon tbe ([afe mel! Iict1) becaufe it 1Uas lain, tbat tIJe 1tIO~11~ mere fpoltc1t 
malitio[e, to l1~abl bi11ltfe in quellioll, a~ in ttip <!rafe beret • 

.alfo it mall tlJere in t1)at <!tafe al1jutlgen, tbat to fap} ~bat fuct tl onei~ not tbe 
~ttcen~ ~rtenn, are blo~ns artio~able, anti tuat <!tafe 111ap affirmen in a .rit of 
~rro~ in tbe C,:cbeq.tt£r <IC:bambet. 

31t 111as tlrgell foJ. tbe IlDefeulIant, tbat if tbere ban b~lt Jain a communication to 
tabe bam of tte lIiing, ann of tis ]iTtles; ttere it migbt tl)tn babe bren otbtr~ 
wife; hut tere tbe 1110~ns are fpoken fUDDenlp, ann it migbt be, tunt at tbe fame 
time tbt @~i1lCe blag in Scotland; aUlI fo~ one to fa!, tbat t1)e ~iince t~ not in Eng
land, anll tbat 110 10~ince i~ in England, is all 011t~ 

1. Haughton. It i's plain) ttat if be fpeaks of tte ~~i1lC£, tbat tbe artion lietb, 
11ot111i tl)llalllJing tbis be of tbe bearfap of otber£i. . 
_ 115ttt fo~ tue reCOll]) mattcr) 3f fcau])alotts 1.Uo~llS be fpolten of a ~an) 1tIbo i~ not 

fullp nefignel! bp tl)e 1Uo~ns ·tbemfelbe~,"but up an innuendo, in t1)t~ cafe 11)e .artion 
1DillllOt lie: ils if a SlJan tadJ fottr eonS,allll one faitb,tbat one or tue ~on.s of I.S • 
. (l)e I)alling four ~olls)tlin commit a lJ\obberp(innuendo fucb a one Df ttem)fo~ tbefe 
1Uo~bp tbu~ fpokcn no .adion lietb; but if it be nenotell in c£rtain, as if one notl) 
fap unto a ~emc:::cOllert;tbat ber ~U9lJalltJ is a 1!Cl)ief,an .action upon tue <!tafe 111en 
heet, bccanfe tl)C petfon llcfamell is certainlp nefignelJ; but bete in t"l)if> cafe nom ill 
Clttcllton, tue flan])er is not cenain, but bp an innuendo, fo~ it i~, ttat be Caill tuac 
d)ere i~ no ID~ince in England, (innuendo, Charles tbe @~ince of England.,) e'J)erp 
IDuke i£l a ~~ince, anll fo tbe 1l.10~D~ as ebep are tnt laill, are tro general: .ann 
Walgraves ([afe is not like to c"uis <!tafe, fo~ tbere it t~ lain tl)at be 11111 fetbe ~ir. 
William Walgrave, ann fo ttc 111o~])S a~ tbep are bert laill, ate tlot at1ioll~ 
·able. . . 

:l, Dodderidge. 1tbe ilrtioll ag it i~ b~ougbt, 111ell Iiett: ]t i~ agrrel1 tl]at 
tl)e mO~llS tbem(dbe~ are adionable; tbe l.110~D~ (Ira rIp are .not enfo~cen bp ttc 
innuendo, it lIotu not tell bere upon tue innuendo, but upon tbe lIcnotation Dr tbe 
perfon. . ' 

3f one faitl) tbe lh'arfon of Dale ~atb committcll fuct a: ~obberp, an ilction up~ 
Ott ti)e <!tafe fcJ~ tl)efe 111ri~tJs 1.Uell Hetb, if be abet in b£.I) .tlDcclaration J (1)at bt 111a~ 
tbe ¥lilrfon of Dale lUben t1)e blO~l1.s 111ere (poken. C' 

11Cbi$ <!tafe batl) brett l)£.re anjungcll, mo~])s fpolten to a 3Fcme~cobert, (S) 1il:llp 
~tt.sbantJ bad) committ£tI fudJ a 3Feloup, an .action lietb fo~ tt~fe 1l.10~Ilp; fo~ tere 
tue perCon of 111uom tue lUO~D~ mere fpokcn is> fufficientlp tJefcribcn ; fo bete in 

tufs 
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t~i~ cafe; tue \Uo~n~ d)emfdtu;1'l fufffcientip tlefign tl)e perron; 1nftlJ u~ ijerel IDukcg 
ann ®arl~ arc 10~ince~ in tbeir tJe~rec1'l) becau(c tuep tlo 111ear ([ro1Un1'l: :llBut 111b£tt 
(peed) i1'l of tlJI? 1?~iuce, bp tl)ts 19 meant tbe moll eminent, 1111)ere ijCl'£ in England 
nne (peaks genertlIlp of tije t.e~incc. ",. 

]t is to be un,nerftoon tU€ £1:oell ~(ln of tiJc iliillg, (0 bete i£{ a fufficicnt ilenot(f~ 
tion of tl)e perCon of 111uom (1)e \uo~tl9,blere [polten, anll tl)£nfo~e tue ..action ~Ci:e 
i~ 1lleU maintainable, anI) fo 3ungmem,ougbt to be glben fo~ tue ~latntiff. 

3. Croke agrretJ lllitl) tim bereill) tiJat tIJe .attion Well heLl) ! JBut if tbc per~ 
fon 111a~ to be noten bp an innuendo, tue i1ction 1l1ouln not tijen ltc" but .l)£re ti)£ 
JI£tfon bp tbe 1110~tI.G tbemfeIUe~ t~ \UeU tlefignel) : 3if one will Cap to anI' ,of tl1'l, 
:m:bat tijere is ltO 10~fnce, 1)e ougbt fo~fo faping to be p~£fentIp tmp~ifOllfl), Gut 
bene interrogat) bene docer, tI)efe 1UOl-n~ are reannaIou~, bring fuel) a~ !ball make 
tl)C paitl' fpeaktn,:! of tuem, inllanger of bis ~ean ann iLlff, & fama, tides, & occu· 
Jus, non patiuntnr Iud urn ; l)ere i~ a {u{fidem llenotation of tbe perron,. tue ueau 
Ca,p of anotuer is not. material, ttc .aaton WEn Hetu, anll l,ungment (Jugut to be 
gibcnfn~ tue \?laimtff. ' , , 

Mmmtague Chief JuHice agr~tJ 1l1itb tbem tertin, tbat tbere 1tlO~tI£l are adfon~ 
able, ann tuat tl)£P ate bere unp well £~plait1£n. 
, 31t is true, tuat in an .artion upo,n tbe ([aCe fo~ 1t)o~tJS, I. ~ou ou~IJt to make tbe 
fame Confiare d.e per[ona. 2. Verba applicare ad, per[onam; uete in tbh.' <!Cafe. 
ilotu cbefe are well ilone,. bluen be raitu, ~be ~&inee, it cannot be intenlJen of anl! 
otter tban tb£ dndf ~on of tue Jaing: .an innuendo tlJaU not fupplp lIcferts, tUat. 
wbtcu is tJoubtful icwill make pIain,but tbat 111bf(1) i~ wanting cannot be fupplicn :
lJete it is £~pJanato~p, .llle ar,e not {Jere to ,unlJerlfantJ mo~£ 19~inces; 1110~1I£' [canf', 
tJa!ous fpoken of a ~ubj£(t, fiJall be taken aeco~lJing to tue rule of lialll, in 
mitiori fenfu, but wben tbep are [polten !If tbe lliillg, o~ ~~inet, anll arc toucUill\l 
matter oJ i1tIegiance, ~bep,ate tune al1111lps to be taken in gravioriJen[u; tett d 
tlJe 1Uo~llS ate ((an'Oalou~) fo~ bluiel) tte 10Iaimiff tan .full eaufe of .action, tte W£~ l~e g~~~~~, 
clatation gool)) anll (0 bp t~e laule of tbe <ltourt) lUl)gm£nt 1lJa~ glum fo~ t~e &c. ' 
~lainttff. 

Milward Plaintiff, again'if Maby DefeIidaJjt~ 

Entred Tennin. Pafch. I 31ac. B. R; 
ROt. 68d. 

, -. . -. ,... • 1 

I j a .dt of <:J;rro~ to reUerf£ a ~ullgmcllt giben in tbe <It::otttt of c. B. in Error. 
an i1rtfon of :m:;t£fpar~ fo~ an .¥llTault anI) llBattcrp, blijcre tbe ~Iailltiff Declaren 

(If a )l6atterp lIone I Maij, to bis tJamage of 401. tbe IlDefeutJant imparIs till t~e 
l!Cerm follobling, at 111Ui(1) time tue ~IaintifL iJ'erlareg again df a );Batterp nOlle 
2 Maij, in tue fame pear, againll t~e fame ~efenllant, anti upon tlJts ~oll it fg 
not elltrell, (alias prout patetj but tuts is as a nelU £!Declaration, anll anotbct .at:' 
to~np in tiji£!, anll, .ue ,tlec~~~e~ ~t.o bis llamage, of ~ <=:,0 1. UPOll Non cup. pleatJ£D~ 
merlJirt anti 3utlgment blag glueu to~ tl)C ,laintt,tf, fo~ tlW t£Uerfin~ of 1llbklJ 
31ungmellt, a ~lrit of <Il!rrol \Ua!) {J'~oogbt: 1lr:lje <2rro~ infiften upon, mas tbig 
bAriance bet111ren tlJc t1110 ID!?cIarattotls, anll tlT ti]i£' purpofe a ([Me lIJilS citro in 
tbe time !If !lnucel1 El,2. betllJeell W:unn ann W l11ch, in an, account f01 20 1. re; 
~etuell: 311 tl;e ~mparlance ~on be J)£claren fo} J 8 1. aUD in tb~ ¥Iea' :moll" f{)~ 
20 1. anll fo~ tlJi~ tiartanc£) lJcfn~ am~'nl'n fo} ®rroh tbe 3tlDgm£nt llJa~ re~ 
terrell. 
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. 3't 1l1a~ urgetl) tlJat in tte C. B. (In£ Wcdaration i~ tlJ€rtbefo~e tbl' ~lt1par~ 

lance) anti a ((Conti WcH11erance aftet tlJl' ~m~atlauc£; bN:t t~at tl3£fe t1llo ~ ttHll\t 
Imt one JaecmlJ) t lJe firll i~ ttat upon bJl)icl) t1)fp p~1)c.cCt'l? anti tl)i~ i~ tbe d)tcf Ji\e~ 
,0~tI)antl it 1Jat~ becn ~ere refoIU£lJ:ti)8t if rbe fttit Weclaration bc gmb,antJ t13£ ~c.on1) 
iJalJ, t1)£ famc barping from (te firft, ti)8t ti)c 3ungttlcnt fi;alll1e giU£ll tllJ(In tbe 
firft) hlbi(1) ig g(lOtl, anb ttl' (£conti Q;aU be \loitl, t\it£! being but a recital of tlJt fit-ft ; 
anll tlJi~ uariance in tu£ (econll) from tbc fitll, i~ but t"be nefault nf (1)e 4Clara, ilnb 
fiJaU not make tie firll SD~claratton to be uttiou~, but map be amentlCll ; but if tbe 
fitft SDedaration be batl, anll t1)e fecontl 'lOOll, t1)i~ fi;aU not be amentlflJ; fo~ tbat 
lUi£) is a material bariancc,al1ll U;alI make aU dJ£ p~ocecbin~~ to be ett1.'lnel.'lug. ~be 
feconll is to be amel1tl£tl, ann matTe to agree 111£tl) tlJe fitft, but not e conver[o • .ann 
tbi£) a£i it 1t1a~ utgetl, batb been tue ufttal cOHrfe of rte ([ourt. 

3lt 1t1a~ furtter urgetl,tlJat if 1)ete tbe fecon]) ~£rIaration wtleb i~ upon tue lm~ 
llatlance lltoU, fi)aU be inren])ctl to be a llfW iIDeclaration) tben tbi~ t~ aincl1bp tbt 

Stat. of IS ~tatttt£ of 18 Eliz. capite 14. (If Jeofailes, llecau(e tu£ fame is t1)en blit~O.tlt anl' 
Eli,.cap.14· SlD~igfual; but ihue Weclaration, npon rue fame· m&tter ])otl) barp from tlie .®~t~ 

ginal, tbi~ 1$ not ainety. 
Dodderidge Jufiice. 3:f a ~an b~ng~ an artion of 1lrrrfpar~ fo~ a llBatterp none 

t1)e eigut1) nap of May, anti aftermartJ~ in anot1)er l!Cerm l)e tJeclatt£l of a )ll3atterp 
.bone tl)e nintl) nap of May, tl;aU tbere two Wcdaratiou~ be takcn, anb intenDeD til 
be upon one anll cbe fame .®~iginal, l.l.11)cn tbel' bO (0 mutl) barp, ann feberal .at~ 

. to~np~ '1 t1)i~ cannot fo be. 
c/)~t \' pars, fo. Haughton J ufiice. 3In Bilhops <tafe, Coke 5 pars, fot 37. ilCbcre tlJe llariance 
3" in Bilhojls hla£i between tue .tit anti tbe €ount, anti pet tbe fame 1l1a~ taken to be a IlDecla~ 
Cafe. ration upon one anti t1)e Came .rtt. 

Croke Jufiice. E:ue trutl) of t1)e <tafe i~, tl)at aU tue PlocectJing is upon tl)C firft 
~~iginal; anb.tl)erefo~e ruts is a batiance bet1l1een t1)e .®~igtnal, anb t1)e (eeonD 
lIDedaration on rlJe lmparlance JltoU. r 

Dodderidge. 3In tlJ€ feconb i'eclaration tlJe1' uCe to tnttr, (alias prout patet) anlJ 
fo bp tlJi~ ttc fame to 1)auc reference unto tl)e fitft SDeclaration. 

It 1l1as tben atTitmetl unto t1)e €ourt bp Chibborne aerjeant, anti George 
Croke, ~I)at in a 115tu of l.0~ibile.llge) anti in a Scire facias tbcp ufe to make tbip 
enttp, but not in tbe otl)et action,!;. 

Haughton. lfC1)ep in tbe C.B. DO certifie botl) t~e Wedaratfon£), fo~ one anti t1)e 
fame il\fCO~tJ, tlJetefo~e it cannot be otbetblire inrennen, but all to 'be upon one anlJ 
tbe fame .®~iginal. 

Dodderidge. 31t map be tbat tlJep ate feberal 1trefpatrc.9', fo~ anp tbing tbat 
appear~ to u.s to tl)e con-tratp; anti it map be, tbat be babing mtllakm lJim£elf ill 
dJe fitft .actioll, l)at1) b~oug1)t tbi~ ne\t1 ad ion. m:be bettet opinion of t~e <ltoUtt 
fcemetl to be, t1)at t1)e 3lutlgment 1l18p 1l1ell giuen, anti not etroncou~. 

Milward Plaintiff, againft Wafs Defendant. 

Entred Termin. Trin. I4]ac. B. R. 
. Rot. 1;21· 

A Writ of IJJ:! a ~tit of erto~ to rebetre a 3Iutlgment giuen in tbe c. B. in an ilrtien Dt 
Error. ~rerpafS nnn <lI:jertment, m:lJe ,Ia£n(itf tlcclaren upon tlJe lmpatlance 11\011, 
~ Ro.R

J
ep-448• upon a ILeafe mane 2 I Januarij 10 Jac. habendum a vicefimo Decembris, in 

ro ac. 41 S· cbe Came reat fo~ 4 pear~ ; ann upon tbe 3lU:ue li\oU, 1)e tJeclarep upon a JJ.eafe matl~ 
30 januarlJ 
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30 Janu~rij 10 Jac. habendum a .keGmo Decembris, in' tbe fame pear fot fout 
l'ear£l; anll upon Non calp. plttlilletl, tbe lurp ~ibe a trilerllirt fo~ tlJe plaintiff, tlP~ 
on tlJc later }1eafe lain 'to be mane ,0 Januarij, ann :Jungment ~iben fo& tl):e ~Iatn~ 
'iiT, to rellerfe \l.l~tclJ 3ttllgment, a .tit of ®rto~ b~ouglJt. ' 

1ICl)e queftion moben, anll iuntlen upou) bla~, bl1)etber tbeft) hi? anl' int£llbment) 
map be taken to 'be one aUlYtu£ (;ame lll'afc, o~ l:lib£n~. 

:!:be <ltourt clear of opinion, tuat if <!ettO) be alfigutn to tebe,rfe a JttIrgment~ 
bl1)icb p~obe~ to ,ue no erroh pet if tbere be otIJe!: tttOl~ appearing unto tue <rr:ourt, 
tn tbe II\rco~n) tte 3lungment fo~ tbere <IettO~£) £11 to be reberfelJ. 

1!CI)e tlllernia bla~ bere founn fo~ rbe ~laintitT) upon ttl' later lleafr, cf t1)£ 30 
of J anllarij. . , , 

1[;be §lmparlance )Soli i)j tbe warrant fo~ aU; anllbere dJe ,taint iff bad) brda~ 
tell upon anotbet li.enfe t1fffering from tbat in d)e 3lmpatIance )aon • 

• Haughton. lJCt)e point of tbe .artion is tbat, 1ICl)i~ i~ of one ann tbe fame term" 
anll betmem oneoaull t~e fame perfon, anti bere tte €jertment in bott 19 bilJ at one 
anti tbE' fame time) but tbe }1eafe~ tiD barp) bete tbe feconn !L.tafe ilotb barp from 
tbe fita, anll tberefo~e cannot be intennen to be tbe fame lL.eafe. 

31f upon tbe 31mparlauce 11\011, tlJe plaintiff tJecla~e~ ill ~£bt, anll upon t~e 
i1'ltil )SolI, l)e nedare~ in ~tefpaf~) anll tbe ~latntift bad} lutr~ment, tbi~ is, a 
mat~rid llatiance in a .rit of ®rro7- to reUtrfe tbt)j; bere tte l1ariallre make~ tbt 
3uogment crronet)u~) dJe ll.eafes being laill to be utJon (ebetai naps. . . 

Coke 5 pars, fo1. 37. in Bifhops ~afe befo~e rememb~tb) it i£l no nDcclaratiou 
ltlltl)out an .®~lt!inal, tbe faine is not ~itleb bp ttc 31mparlauccKoU) bert t~e 'IDe~ 
datation is in an Ejettione tirmre, anb buanfe tbe bartance ~ete t~ in tbe point of 
t~e commencement nf tbe Jl.eafe, no ~utlgment outsl)t to bil1.le been giben, tbe Dt~ 
daration not beiRg gOOb, batping from tbe·:®&iginal. , 

Dodderidge Juftice. lt map 11£, tl)at 1)e babing at tbe fitft millaken tbe .aatott, 
1)e begin~ antm tn tlJe (eronb IlDeclaration. 3it is \!OOll to be fuel! allbifell of tbis, if 
nne lleclare~ in one term, upon a Jl.,ea{e mane 21 Januarij, anll in anotber term~ 
1l1itbout an ~~iginal) neclnrcll upon a JJ..eafe maDe 30 Januadj, to 'be~iil from tbe 
2.oth of Ofrolxr bdo~e. 31t i~ ftt tbat t~e coutft of t~e <ltourt in fueb a cafe be 
knobln, l111)etl)ct -to babe a nem IiDecIaration, o~ lllbctl)er tlJe fecaun Weelarntftm be 
but a rebibin~ of tbe fitll. ~n tbe <tottrt of C. B. t1)ep tbere ufe in t1)e feconn !lDt~ 
daration fo~ to enter) (alias prout patet) 3in eberp llCerm tlJe1' are to 'be~in all agaJn ; 
\Jere we l)all a crafe of tte 115tff)op of Rochefier; upon a bariancr. 3ln tlJ€ tirl't 
IIDedaratiou, lJe llecIarcll of a JJ..cafe malle br lJimfelf; anti in tue fCCOll)), upon a 
JJ..eafe malle b1' bfs ~~elJecctTo~;. anti fo~ tlJi~ barianre (1)e lttngment blM rc,: 
bertell. 

Dodderidge & Croke of opinion tbat tbfs l)ere Gugbt to bt amcnbell, anti to' 
agree \llttb tbe -tirft. . ' ' . 

Haughton noubten of t~i~; ideo Cqria advi(are vult, a~ toltClJin~ tlJe ufa~c~) anti 
t1)e COutre of tbt <ltOUtt fo~ tl)i~, 

Sltbe ml)oIt ([Durt a~reetJ in tlJi~, t~at ebc fttonll lLrafe connot be illt£nnen to u€ 
t"lJe fame mitl) tbc COlmer. ]n tbe fitll <!rafe, it i~ a lL£a£~l\l~£fentlp, tn percep~iolt 
(If .tbe p~ofit~; in tbe [cconll) it is onlp a lLrafe in point oY' imcreft, anlll tl)£rcfo~e if 
tbe teconll Weclaratfon tball not be intenbeb to lit upnn tl)C Ddt $ID~igil1aI) it 1>J not 
(ben gOOll) but batiattc from tbe (arne. 

9not1)er ®rro~ blag mobClJ, (S) t~r!, being two JoptYt11Eeiiants h~ tue Ejecriont 
fir~; ne 3ut1? finll bim culp. of a: moietp) ann fo~ t~e otber motet}? tbep finn tt 
{pedal mI£tllirt. , 

1lt~e <ltoUtt lJelll tbi~ to be no <n;rro~. , ' .. 
Doddelidge. 3:f one llcclare~ itl an Ejecrione firm:!', upon a l!..eafe mane of uri 

tatn }.tanl'l, anti be batb titl~ but fu~a motet!', tbe :JttfP are llot to c1)mhl'oe upon tbt 
moigtpi 
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moictp, fo~ tbep are not to Junge uflon tlJt~, but -te \D:outt; tere tte lurp flnll bim 
guiltp fo~ a moietp, ani) fo~ tte otlJer moietp t~cp flnll a [pecial1l1tetllitt; ~ere tbep 
map comiu1JC upon d)e motetp, fo~ it map be be enttell into one mntecp,anlJ not into 
tbe ot!)er ; but if be :OccIarl?~ upon tbe l.Ubole, tbep cannot finll tim culp. of a 
moietp. . _ , 

ilCbe ([ourt utterlp lIifallo1t1ell of tl)i£i Iaft (!l;rro~; .anll incIinen to be of opinion 
fo) affirmance of t\le ~ungm('ttt, but tl)c fame llIa~ not p~onoumelJ) no~ pet maben 
again afterlUarb%, but it l:I.1a~ enlleiJ bct11ll?cn ttc pattil?~. 

EIJ«n' Plaintiff, againO: Waflelt Defendant~ 

Entred Termin. Nlich. 13 Jac. B. R.: 
Rot. 204. 

Error. I· ~ a mtit of ®rro~ to rcbcrrea lUllgment gillEn in an ,artion upon d)e <rare 
J Rol. R. 41 r. fo~ a Plomi[c') t\le <tafe 1t1a~ fbt,tt, (S) Wafiell tbe ~Iaintiff fi;Cli1£b,tbat it 1t1a$ 
I.Ro.Abr.216. agree]) bet1t1eEn tim anll Elkin, !!Cuat 1t1betea~ \V afiell 1t1a~ Jeiftll of a $ou[£, aUlI 

(If certain kant!, tuat be fiJoulb furrennet tue fame to tue ufe of tl)e 'wtfentlant Elkin', 
anti tbat be 1t1a£' to gibe uim fo~ tbe, fame 560 I. anti tuat if lJr [gill rue Came abJap 
a~fffll) tbe,lDlafntttI 1t1a~ to \labe tbe motctp, fo~ 1t1bklJ be fiJouln fell tbc fame, obet 
lIntl abobe tbe 560 I. be fi)e1t1Cb tbat acco~binglp be rurtl?nn~etl to Elkin tbe a->cf£n~ 
lJanc .(buNJotb not llJt1t1 tuat be 1t1a~ anmitten) anb tbat be foln tbe fame obet to 
anotucc, ('tubo llIa~ anmitten) fOl 80 1. mo~e tban tbe 560 1. £1)e .attion b~ougbt 
fonbe 1ll1)oIc, fo~ tbc560 1. tbe ~latntitlll1a~ barreb, becaufe te ban rcceiben CUi£!, 
ideo in mifericordia pro {alfo damore, anti fo~ tbc teanuc, 1)e rerob£reb anti ball biJi 
3\utJgmcllt; fo~ tbe rebcrfing· of 1t1uicu, a ~rit of (Q;rro} l:t1a~ b~ouglJt. 

'JlDib£r~ ®rrol£, b:I£re m(lbeb, anll bcrp 1'lJUCU infiften upon. 
Errors. r., ~be nell ®eroh becaure tbe ~laintiff fi)Cblcn in bi~ Weclaratiou, quod feifi-

tus fuit ~n dominico ut de feodo, fecundum confuetudinem manerij de Ramefden, Ilf 
tlJe ~9ufe, & de una virgata terra: nativa:) an1l11otu not fi)£1lJ tbat tbe fame 1t1a,s \[u~ 
fiomarp hanb. 

!!Cbe ([ourt agrrell tbel' rouill ttOt iutellll tbi£! to be <lropp;;;l)oIlI fLanb, but tbat be 
nngbt 10,babe alleogcn eH~ellp, tbat tbi~ lUa.s belli bp €opp, o~ to babe ilJelUcn Come 
.fucl) matter. -

2. .a feronb ®rroh1t is aUebgcll,tbat it 1t1s.£) agrreD bet1t1ren tbem, tbat tbe ~Iaitt~ 
tiff fi)ouln furrent'll?r, anD tlJat cue !!D£fennant fi)oultJ gille bim fo mucij ~onp, ann 
tbel' tlO not alleDge a p~omfre to funruDer • 

.a~HO [bi~, 3lt 1tJa.s ruleo bp tbe <!tonrt, tbat (agree) impli('~ a goon p~o~ 
mlfe. 

3. it tbirll ®rroh becaufe it is not tlJe1t1tJl tbat tbe WefentJallt 1t1as allmittell ac~ 
co~tJtn~ to tbc (unenller."\ 

11tl.Jt9 <reno), tbe \lJ:ourtilCo o1ler~ruletJ, becau[e tbl? contillcration Ul laiD to be tbae 
be Il;oultl furrentJet)snll not tbat tbe otlJer lbonlo be allmitttll. 

'4. ,a fourtb ®rroh !!Ci)e conftnerstion i~, tbat tIJe lSIailltitT fi)oultJ furrentJer to 
tbe Wefennallt,anll tbat tbe IiD.efenllsn t tlJoulll gibe tim 560 I. anb if be foIlI tbt~ a~ 
gain fo~ mo~£)tbat tl)e talatntitl tlJoulll\labe tI)t moitp of fo mutb ag be fi)oulD tfC"bt, 
mo~e tlJan tbe 560 1. tbe tu;rro~ 1)ercin alIetJgetJ 1t1a9, beraufe fOl one part of tbe l~o~ 
mife tl)£ ~Iatllttff bJa$ in mifericordia, anll fo~ tue (cconb patt, ttc 3ulJgm£nt i.£l, 
itbat tlJC ~Iatllttff fi)all rerouer, aull tl.Ji~ ig aU but one p~omife)altbougb it e~u'nM 
it h If tlntt! J)ibcrs b~mbe,9.alltJ tberefoje a~ it lU~~ urgctJ)tbe ~laimiff ougbOo eitbcr 

to 
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to tabe bren barr~l1 fn~ tbe 1ubole, o~ to babe reCobcul:I, atttl not to babe been ttl mife~ 

. ricordia fo~ an l' patt~ . 
!to fui~ a,u(l.1.lct l1.1a~ manc, tbat tlJi~ bJas nn <U;rroh fo~ tbat tbe l~laintiff bert 

bcmalltJetl tbc 560 1. upon tbe ficl! patt nf tbe p~omi(e, alltl bcenn(e tl)ere l.'IJcr£' pap::: 
ntent~ matlc of tbis, anti acquittance~ gib£ll) tue 10laintiff 1na~ !Jarrcll) ideo, fot 
-fbi£! in rhifericordia, but foi tbe rtfillUe, fb~ 1Ul)ieiJ tbe fame 1Ua£l (0111 abobe tlJ£ 
~60 1. tbc ,lain tiff recoberClJ, ttc (ame befn{S but Due p~omife) pet fOl- tWo (eberal 
tbingS', anl1 Co tte itul1gmcllt 1l1a£!1uell gib£U. , 

Coke. 31t i~ plain, ifeucre be but one eonfitl£ration; altbou~b lliber£! b~allcl)eF), 
pet d)e fame hi aU bilt one p~omtfe; as to tbis,tte p~efillents are ftt to be feen,1l1bert 
ilpotl (inc p~omf[c)1l1bieu eOl1a(f~ upon Ceberal b~ane~t9?part perfo&mell befo~e tbe.a,$ 
ttioll b~ougUts1.l1betbet tue l?llaitttiff fi)aU be fo~ tut~ in mifericordia pro talfo cIamor~~ 
tbe ot1)cr part of tbe p~omi[e not, being pctfo~metJ. 31 tutnk be fi)all not be in mit\:
ricordia in tIJi£! ~afe. 

Haughtoi1 JuHict. 31f tbi~ {Jat! 110t btell tere lailY, to De fueg lLantJ a~ t~ furten;; 
6erable (5) <!l:opp;::ljollllLnntJ) t~£u ttetc batJ bam no confineration at aU. ' 

Coke agrreell 1.l.1itlJ tim bcreill~ . , 
3t 1.l.1a~ ur~tI) anl1 3 E·3. eitel! fo~ 1t,tgat a SWan map be feifen Of fee~tlmpre lLanI', 

fecundum con[uetudinem manerij~ • 
Coke. 3,n confilletatioll tl)at' POll fiJaIl fUtr£ntle~ to mt, 31 p~omife to pap pon fn 

~uc~ if tl)c {urrenllet be mall£ ; but tbi~ i~ boitJ being of jfre;::fimple }lantJ, antJ bp 
dJi~ t~e tortfitleration fail~)' becau(e it app~ar~ not) tbat t1)e fame bJa~ <D:opp:::bbIO 
llann. 

il~ to tiJi11 <U;rroh beeattfc be tlott not aUenge an atlmittance. 1tlJis is no ~rro~ 
titall, fo~ tbe partl' ougbt to Cut to be anmittetJ, ti)C i0laintiff batg none all1ubic~ 
in tim is, anti aU 1.l.1IJieb ~e ougbt to Xlo,. fo~ be lJatlJ furreltlJ1£tJ to tbe ufe of t~e o~ 
tlJet, ann tti~ i~ groll, ano be to gibe 560 1. fo~ tbi~ <!l:oPl';::boll1, anllit lye Cerr11 tbt, 
{arne a\Ual' fo~ m01t, tben to gibe l)im aIfo tlJe mOtet!' of tbe obcrpluS, tbe fitrrentltt 
'1lla~ malle aceo~tlingll', afterbJarll~ lJe fnlll tl)is fo~ s'O' l~, mn1e tlJan t1)e 560 J. f01tP 
pounll of 11llJit!J 1ua~ lIue to tl)c ~laintiff, t~i~ not pain, but lje 1IJe1l1~tJ all acquittamt 
f01 560 1. abHtbgell tlJis to be lto bar fo~ tbe 40 1. but tue i0laintiff alfo lJemanbCtJ 
tbe 560 1. tbis fi)aU nOt be' a Mr to bim, fo~ t be oebet 40 1. but a~ to tlJi~) be 
ouglJt to rceobcr. .anti a~ fo~ tl)t~, becuufe cbe l'efetttJtntt batb not llatll tbt~, be tis 
to be in mifericordia • 

.an iIDb,ettion 11la~ t~cn malle, tuat 'bere tlJe p~omife 111a~ not mane to pap tlJe 
40 J. but tbe moietp,oftbat fo~ mbfeb be fiJoulb feU tbe famc,Oller anll abobe tbe 56€) 1; 
81111l)cre it f~ laill acco~ptllg to cbe P10mffe to pap tlJe moietp of 80 1. 

Coke. ~ere ig but one p~omife malle, anll if te omtt~ oue petrc) tben Non a[" 
fumpllt modo & forma, i~ goon fo~ tbi~. ' 

3t \Ua~ tl)en urgell, 3:\1 confinetatioll Of H fttrrcnller to be mane to dJc ufe of ano; 
tbtr, dJt tllittp to tubofe tlfe tbe furrcnller iIi to be man£, notl) afihme ann p~OIl1 ife to 
pal' lJim fo mueb ; be ouglJt to fi)c1D, tbat tlJi~ i£! <D:opp~boln llanll, fo~ t~t£! map be 
jF~~fimple }lann, anti a.s it \Un}.) urgtll, it batt) brett lJcre abfttl1gclI) tl)ac &red 

fimple llalltl map be futrenl1~ell (S) bp tue eufrom. . 
Coke. 3t t£! [ufficient to fap tbat be furrenll~etl jf&:::l'i'tnplc. llaUil,' fecunduffi 

conCududinem manerij generaUp, l.\1it~tlt i'I)ebJing fpeciallp tuC (n{foin to lJi 
Co • 

.afcer1UarM, at an'otlJcr time dJi'g flarc l1.l1l~ mo1:l~n 8Q;ai'n ;ariti it tua~ uro:c1J, 
" tbat tI)e a1Tumplir tere is Q;roUnl1eil upon' tbe furrenllH of (1 €:opp~lJO!tJ cn;[ti\t I? ,to-val' 

fo muelJ £Wonl', anl1 it is not ibcl.UetJ d)ae tbc EDcfennatH lU,'},) cber atJmittcll nllW 
tbi£! <D:oPl',-,lJoll1 ®ffntc, aeco~lIing to tbe furrenncr) anD t~at if l)c ll1fl$ not' al1mitt CIJ 
fje cannot (urrelltlcr tlJi); a~fli1t+ . ' . . 

.a~ toucl)ing tbe miiericordia fo~ tbe i21atntiff) lul)o tccobft£O. je lllfl,S' mgr~, 
t\H1t" 
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tbat 1.l1~erc tbc 10laintiff i~ barrel:J ttl ya:rt of bil1l:JCmanll, tbere fo~, t~i~ be ougbt to 
be in mifericordia: .ann it wa~ funger urgel:J, tl)at if one pjomiCe but a relea(c of 
part, it fl)aH be gOOi.l fo~ ti)c111l)ole. , 

Haughton. ,£Utl)ougl) it be Imt oue lll-omiCe) pct tbe fame mal? llldl e]:tentJ to (~, 
beral tl)ingg. ," .' 

Dodderidge. If it be {Jut onz ,nomife, nr£leafe 1»ilhJttllgUttlj all.~ llrl)e que~ 
ilion bere will be, \l.ll)etUer tbcp are i.liffinrt p~omtCe~, o~ not. 31 take tbern to be tblo 
Dillintt p~omtf£.9. . 

I. 3lf be furreni.l£r, te tten atTum~~ ,to pap tim fo mucl), (S) 5601• 
2. ,~f be rurrcnI.'Jer~ atli.l (cllii ~IJe fame alllal? to ano~ber) tbtm be l:Jotl) p~omife to 

~ibe I)fm tl)e moietp of11.1l)at I)e fiJall feU tbe (arne fo},Ober ann abobe tl)e (560 1.) 10 
tbat tbep arc t1tlo CeberalantJ tillirtrt p~omifeg, tbe one from tbe ot1)er, ann tbe re" 
leaCe bott) not go to tte later part of tbc Plomtfe; but· if one p~omife)tben aU is gone 
ilp tbe rdeafe. 31f one £nt£rs into a ~onlJ) aftertllarlJ~ tbe ~bItgee ])otb rdeafc Unto 
tim all 9rtions; aftet1tlatll~' be enters into anotbtt ®bltgatton.~ $ltbe ®bUgre 
after b~ings an .aerionof ~cbt up~n lJotlJ cbe llBOl1bli, tbe IDefentlant pI calls t1)e r~ 
Ifafe of aU Zrtion1', I)e iljall babe a 3luogmellt upon on~ (If cbe ll!3ont% btlt fo~ tbe 
otbet be fi)aU be in rnif~ricordia. . 

Croke J ufiice -agrre1l1tlitb lJim {Jcre itl, tbat tl)ep are betc feberal ann billinct P601 
mifes, anll cl)at tl)e lBlaintttI tl;aU be ametCeb pro falfo damore. , 

Haughton. 31f one be bounll to anotber ill' bts p~omife, to lJO anll perfo~m tIDO 
tbiugs, tbf partp mal" ~U 111' lllO~lJ, free) ann ))tfcbar~e btm of pan, anti Co to make 
tbis (tneta!. . 

Dodderidge. 3!f it be oue tntite cbing, 1 lIoubt i.lll)etber be map bifcbarge part 
pf it 131.' bfs tefeafe , but'bere tI)ep ate feb~rCJJ anb lJitltnrt; tbt releare of cbe brft part 
tete) h; -not anp refeaCe of tbac fum wbicl) be t~ to pap, bring tye motetp of tbe ober~ 
plus, fo; 1tIbtd) be fi;aU feU tbe fame nbcr anil abobe tbe 560 l. 3f a ~an (en~ two 
~o~Ces fn~ 20 I.tte one of tl)em beiug tbe ~o)re of a ~ttanger)tbe otbet not,but bi~ 

24 H. 8. BrQO{s omn, if tlJe one be i.lefeatetllJe tlJall p~t babe an .artion foJ, aU tbe 20 1. fo~ tbat tbe 
Care~, fol. 9. contrart (s entit;e, a~ appear£i 24 H.S. Brooks Cafes, fo1.9. placito 52. 
placIto 52. 

Nota, 1!Cbat lip toucl)in~ tbip ppint, tbc 3.utJge~ aU ag~i.l tbat tbe lungment 
lUas well giben, anti (Jugl)t to be affirmetJ. 

21~ to tye orber matter befolc motJelJ, (S) tbat I)ere ate two feneral rurrentler~ 
aUclJi!£tI, anl) it is Iaio tuat tye latl ~utrenlJ~re was aomitteD) but not tbe ftrtf. 

1[;0 tbig Haughtoil J ufl:ice faiD, llrbat if a <!topp4}oI:oer (urrcunerp bi~ <J!;llate to d)e 
ure of I. S. h1bo again furrenl)ers tbe fame to tbe Hfe of I. N. anb tte ll..o~lI anmit~ 
I. N. tbiz isgooll; jfo~ tbC acceptance of tbe (urrentJtr 111' 1. S. t~ tn )Law all all~ 
mictance of iJim. ' 

.ann fo if a ~op!'~bo!i)er furrenlle,r1' bis <lJ;llate to dJe uCe (If I. D. anb tue ll..o~lI 
meeting mitb btm, Cateb) ~ucb a furrcnlJer is mane to pour ufe, to 11.1bicb l lIo a~ 
grit, o~ 31 am content ti)erewitb, anll tbat pou ilJaU be mp lrCenant; tbeCe faping~ 
maU amount unto goon atlmittance~,. anll tlJall make tim to be a gooll ~op!'~bol11er, 
blituouc anp funuet anmittance. 

Dodderidge. 3lf a ~al1 lJatb a rCberfion, anti grantS tbi~ to anotber foa, (0 muc~. 
£lntl if be grant tbts obet to anotber fo~ mo~e) tlJen to pap tye motet)? of tb£ obetplus 
11.1ljic'i) i)e t)litJ gainrl:J; tlJI? grant is matte to bim, anil be grant~ tbe Came otJcr fo~ 
mo~c; 3!f 1 b~in~ mp .attion upon tbe. ~afe upon tbe p~omife) 3l (Iugbt eJ:p~£ftp to 
fap, 1ll:l)at to mp firft grant, t1)e particular lD:enant nin atto~11, Co brre be ouglJt til 
me1U an anmtttance ofbim upon tte fitll furrenneJ, to €nable bim ti)crebp to rur~ 
renner tl)t~ obet to anDtb~r, ti)e wl)icl) be cannot tiD, if be btmfeU ltJa.s not atlmittel1 
upon tbe fita CunenDH matle to tim, o~ to bf~ ufe, ann [0 tti~ ougtc to be 
f!;£Wft'. 

H:lughton 
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, Haughtori. 1[be pleabing i~ goO)) a~ it i~, Wfcuout fiJellJing tbe abtllittance; t~itJ 
tbaU be intenllcD, tue fame not being tbe effrntial part of a ¢opp~tolocr, fo~ be 
map be a goon <!I:opp,bolntr 1tlitbout atJmittanc,e. 
, QlftetlllarD~ at anotliet time, tbi~ (:afe was mobcn again. 

Haughton. ]t is mCntionftJ iri tbe laeco~n,tbat Cucb a llap in March fte ~hit of 
®trO~ 1l1a!3 f(cribetJ, an'll after\1Jarb!3 in June fdUollJing, it procedendo bJ~sgrantl'tJ 
to tbern to p)oceen! !Teue fit~it of ®ttO~ mas b~ougbt af£cr tbe a1llarn of rlJe <[ourt, 
ilUt befo~£ anp lUl1gmem 1tiaj3 entretJ, an)) tbetefo~e not llJcll b&ou~l)t; ann fo a 
procedendo to tuc tnfrrio& <lI:ottrt, fed quia Nefcitur qUGe' damna, ideo a ~ltt (If 
(iJ;nquirp of namages granteD, anll bdo~e tbe return of tui!3, tbe ~~it of ([;rro~ 
b~ou~ut, ann btfo~e anp 3luDgement giben, tbc matter relling upon a Curia ad-
vifare vult. ' 
,Dodderidge. SJrbe ~rit of ®rro~ i!3 bere b~ou~I)t, after ('be ablartJ of tte 
€ourt, anb b£fo~e anp jutgcment giben, anb fo tue ~tic of ~rro~, all'll tl)e pIo''' 
cedendo ar~ botb of tbern iille, anD to no purport, anb it reiletb now, a9 if no 
Srit of <rerro~ ban bl?en b~ougbt; anti i~ like untO tbe cafe in a ~rit of account, 
tbe ~aJh·tt of ®rro~ to be, fi judicium inde redditum fic; tben to certifie tbe l!\ecfl~l.'J) 
tete tbe <!I:outt rcceitleb tbe mmtrit of <Ierro~, bnt it i~ not fiJe1.1len bnlUttll 1Ubat per~ 
{om;, no~ pet in 1tlbat caufe tbi~ is, £0 llot goo'O . 

.a mattcr of llDi[cominuallce 1.1las tuen urgeD. 
, 1lllpon cbi9, tbe <!Cletk9 Jjf ebe Cltourt betng bemalltJelJ, tlil1 terti fie tbe (!!:OUft, 

tbat after t'be mattEt retlell upon a Curia advif~re vult, nap 1Ua~ to be giben to tte 
~lainttff, uCque, llJitb a ceifat quoufque. . 

Dodderidge. ~cre tbe mattcr i~ no1tl upon a point of IIDlfcontinuancf, 1tllJet'btr 
it be tJifcontinuett, o~ tlot, upon tue .-tit of cn;tro~; tljere it is ~ntreD, ,drat pla
drum quoufque, 1tJitbout captng, ufque ad proxirnum terminum, ,,~ to [ucb a time 
ccrtain, 8£1 tbe, ufe iss to be in tbin <!Court, ceffat quoufql.le, tbi~ lbaU amount Unto a 
Curia advifare vult: 3\t i~ 'bcre to be confi'll£tlro, wbetbcr tbert ougbt to be a coud~ 
nuance entre'tl to a bap ccreain, Ol not. 

Haughton. 3t i~ no continuance, if it be not unto a tmp certain. 
Dodderidge. 3lt is not faib) quoufque proximum terminum, n()~ pet quoufque 

. proximam curiam; if it 'ban been (0, tbis ban brell a gOOl! continuance, but ltot Ca 
as it is t'beu, alltJ tbcrefo~e bp tbe l!\ule of tue <ltourt, tl)€ JUDgmcnt 111a9 atlirmeb, 
110tllJitbftanbing anp of ttJc fo~mer (!J;rto~~ atIignelJ, llll)tcb were aU oberrulrn bp 
tbe cltourc, onlp fome l10ubt 111a~ conceibetJ, UpOll tbc point mobcn of t\J£ nifconti::: 
nuance, 1tl1)cretn onlp tbe \totln 1tla.s llot fuUp (ati~fjctJ, but ict ag~eelJ tbt 3utJ~e~ Jud~ment af-
meut to lIc well gitleni tinned. 

Abbots Plaintiff, again!l Johlifon' 
Defendant. 

I Jf2 an .artion of !lDebt upon all ~bIigatl0n) tbe <!rafe \i1as tbis! ttc lL'Iafntiff blas Debt.; 
bounn in a llEonll, as ~ttretp 1tlitt) t'be IDefcnDant, fo~ papmcnt of monp upori 

a 'Oap to come, anti ball a ([onnter""llSonlJ from ti)£ EDcfcnnant fo~ fllbing of tim 
lJarmle[s ~ tbe IDffrmmnt paitlllO& tue monp at tbe tlap, upon tbts lJis Default, tl)€ 
~laiutitI lJ~ougbt bi~ .aaiotl llpon bi9 ([t1ullttr~l!fonl1 i 1[0 tlJi~ tbe EL'lcfenl1ant 
pleatJ!3 non damnificatus, tl)e ~laintttT upItc9; anD fi)Cblctb aU tti~ mattcf; anD 
tbat ue requellcll tl)e Wefenl1ant to pap tbt9 monp, wbtcb lJe lJtn not IlO; unde upon 
tbis, tbe IDefennallt nemttr9 in !Law. 

l!l:ue [ole point tnftftel1 tlpon) llJa~~ '~lbttter tl.Jt~ non-papment Df tbe monp 
. iW b a;: 
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at t1)c tJil'P bp tbe O~{cnl:laut, b~ ~ 'll~efel1t fo~fiiture of t~e, <!C~untft~rOlllJ) O~ not) 
witl)put Rnp ot'i)£t D~\lnl'lg£ bll~ntng ~ll€!rfb!, unto tbe l£llatnttff. 

3:t biM urgl'D fo~ tbl? IDefcnlHmt,flJ~ttbt1i i~ no fOlffiturc of tbe <i1:~untcr~~onD 
ilecaufc lJ£ i~ not a~ pet aup 1l1~ps Damnifien bp rea (on of tlJis brfault) no 13~otef: 
being rucn out agaiu(f. him) I ~ E. 4. fo1. 27) 2S. tbiS matter tbet£ lJcbaun ; 1nlJere 
tlJ£ cnnnition of tbe l\!3onn 1lJB£i fo~ fRbiugof \lim l)tltmld£i, being tounn fa) t~e 
Dt~n; tlJe SJ)rfenllam tbtu pleabclI) Quod non [I,lit damnificatus; tbe ifJlaintiff 
tbere ff)£\1.1~l)tlJat a plaint hm~ afrtrme.n iJnatnll IJim, fo tbat be lJudt not go out of 
lJt£i ~oure about bt~ buftnets, ann (0 bp t bf~ be 1;l1a£i Damniften • 

. 31t is tl)ere urgen bp Choke, tlJat t~t£i i£i no fo~fetture) tin thc.~bcriff batb ar~ 
relle)) tim, tOl tlJouglJ a Capias t1C ont a~ilinllIJtm) perall\)cnture tbe $)beriff tuill 
not take !Jim, tlO~ erccute lJt£i .~it, ann tben no fOlfdtttre. . 

3t bJS1) urgCl1 tberef(lle~ tunt be ougbt in fa~o) to il)ew fomepatticuJar matter 
of nam\lifj~flttcm. , , 

~}l dJf, otl)er fin.c it i~ tb.ere tJ I:gel1 "p Littleton, tl)at be batJ notice of tbc Capias, 
anb tlJntJ tbercflJ~cte ,ctlgbc to appear itt 11£r(on, o~ be udage, anll fo came to Lon" 
qon,tctaiuen an .atto~nep; anll bp tttl:lll~mniftel1~. 

2 E. 4" fol. 15. mtb-e <!toulJttton of tuc 116Qll:tl tbe.re tuas, tbat tbe Wefennant, at 
lJi£i own coff£<, UJouln llmrrant anll tlefenl1 to tlJe plaintiff certain lLanll fo~ tblelbe 
pear£i, of \1.llJicb be l)an enfeoifell tlJe l&lfltntifI; anll t.l)t~ againft aU pcrfon~; if 
oulleo hp n tlranger, tbt 1\5ontl fClfeite:o bp tbc lnO~Jl tJefenD; ~ P H. 8. fol. 3. h. 

26 H. 8. r. 3.b. 16 Eliz. Dyer f. 328. ann 2 H. 4. f. 9. a. h, to tbt£i llUtpofe, 4 H.7.£. 12. Brook. tit~ 
&c. Coditions, placito 128, 129. 40 E. 3. fo1. 20 •. lJe i~ fO fbew bom be faben tim 

barm.Ief,., . . 
Cok 5 pars, fo1. 24·· i11 Broughtons <!Cafe, tbere i£i It particuJer Wamnifitatiou 

fbellJeJ.l, tbe. ~laintiff bimfeIf papin~ tI)c monp; but it \1.la~ urgetJ) tbat tbe non
papment (If (1)e monp att~~ nap,Js no p~~fent bleatb no~ fOlf£tture. 

• jfo~ tue l~laintiff it ll1a1) urgeD, t~at t'bi~ non-papment at tbe bap, ig a tlldene 
fo~fetture of tlJe Cottntct7bonn: m:bat tbc IDemurter1)ere i~ not ~oon-; tlJc W£f£n:ll 
iJant pleaD» Non darnpitie~r:us, tbe lfllainttff fet~ fo~tb a rrquell bp bim matlc to tbe 
IiDcfenlJant, to pap tlJe monp) tbe \lllJidJ IJI! nin uot pap; aU tbi» Cf)elllen bp tbe 
lPlaintiff, ann to tIJt£' ebe Er efennant tJemUt9 in lam. . 

31t Was urgcn, tbat tlJ!£i nOI1-papment at tbc nap, i11 a p~erent fOlfeitute of tbe 
c~Unter::t(lnl1, ,ann tlJt\t fo~ tlJefe reafon~) (S.) 

I. £Cbc ~lca of Non damnificatus, implic11 in it a fabing barmleC,g, anl) be cugbt 
to 1)a1)£ fiJC\1J{'n bQ\U \Ji fabcn l)tm batmtefs. 

2. 1lr:be ([Con'tlitlon lJp tlJis non-papmcnt i11il60kcn, brcaufe tbete i~ a Vlrfenc 
vcnaftp lip ll)is gi\)cn, ann a {ofg l)crebpinrurreo on tl)e ~uretp. 

:lUke unto tbe ([Cafe in Littletoll) in l)i)3 <1tlJnpccr of ([onllitionl7l, 1Ul)ctf tIJe con~ 
nition i~ to make a jfcoifmcnt, anll bcfo~e ttli£) pctfa~mftJ, bc takes a Uifc, o~ notlJ 
acknabllctlgc a ~tattttc) tbi£i i~ a Plefcm b~eaclJ, becaufe a p~ercnt 10r$ ann clJatgc ; 
tbis t£i the reafon of tbe Warrantia Chart~) 1ttbiclJ map be (uen bcto~e qucftione1J) 
a~ a\.ipcat~ bp F;itI. Nat. Brev. 9.~ia t,imet i~placitari. 

Haughton JuHi~e. a IlD~m11tpcatt~n 1UtU not be bp a ba~e fcar. 
OodderiJge Juthee. lIt~t£i matter t9 betp 1lJ£lll1ebatcn, tn ,S E.4. fo1. 27, 28. 

b£fo~e rcmemlJ~cn: ,al\1J fo lnitbout anl' fmtber Debate) tbi~ €afe bJa~ an::, 
journcD. 

. iUrer1t1i'irll£l~ (S.) T ermin. Hillar. 14 Jac. B. R. tbt~ <tafe llJa9 mollell a~ain) 
Terml~ ~l~r. ann (be jlE'Jok of IS E.4- anll Broughtons <[:a(e, Coke 5 pars, bJere eitell •. 
J 4 Jac. , • c. ( m::bc <ltoutt'agrrenlJerein, tbat d)e conllition being to fa\1£ tbc talainttff I)armlc.r~, 

tlJe tulJiclJ ti)C EDrfentlaut bcre tadJ not none, bp l)is faUer of papm£tlt at tI)e nap,lJp 
t l)c u.~lJictJ be ~atb put tbe l0!aimttT in naugcr to be ilrretlen, 1Utltc,IJ, is a lJamnifica" 
tion mHO bim) ann Co confequcntlp a p~cfellt b.cacb of tbe ~(ini)ttton) anti a. fo~~ 

ffltUre 
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fdture of tlJe (tounter~$ontJ, an1l tl,)fIt bp rearon of tue Wefrnnant~ llon~papm£nt 
of tbe monp at tbe Dap, tue plaintiff bab lull raufe of ,aaion upon IJtr; ([cu11t£r~ . 
mOnti, t1)l1t tbe .Qaion Was l1leU b)ougbt:f tbe i'drntJant.s nemurrer not gooD; nnn JlJclg'Y~rt r~~ 
Co bl.' ti,e lIittlt of tlJe <tOUtt, 3utl~ement lll8)l gitlen, ann Co .entr~lI fo~ tve the l'iJ.i;J'''~; 
plaintiff. ' per CUi'Ulln. 

Porter Plaintiff againfi Chapman 
Defendant. 

I', ~ a S;it of ~rro~ to rctlerfe a ~ulJgement gillett in Londoh, in 2m ga'llion up~ A Writ of Er~ 
on tbe <tar~ upon an AfTumpfit: 1[;b£ GJ;rto~ atrignetl was, "becaufr tIDO (ebrral for. 

gffumpfit,S mere laiD, tue one boib, tbe otber go01l; a 1!lterllitt fo~ tlJe.l~Iainttff) 
anti entire llamage,S, giu£u bp. tbe 3urp. 

1ll:be <it1lurt agrrttl tbis to bt a dear <!errot) anti fo~ t1)i.s cn;trO~) bl' tlJe Jj\ule of tlJe Judgment re-
4ltOttn lungement llJa.s ftU£rfet)' v~r(ed per CII-

• n~ 

Beresford. Plaintiff againft Gooderidge 
Defendant. 

I, jfl an ilaitm upon t~e <!tafe agatnll tbe i'efenlJant; as ~tecuto~) upon a lnomffe An Afiion a· 
maDe bp t~e :m;cllato~ fo~ a ~arrfage lDo~tlon; upon NOll affumplit lllc8l:Jtb, a gainfi an E1'.e. 

ilertJflt tuas founb fo~ tbe talaintiff. . ' c~orR 
It 1l1a,S mollcb in arrcil of 3:ulJgemtnt, tbat tbi~ .artion lied) no~ againll tbe ~~~ ~ro~'Ja~:':~J~ 

icut,Oh fo~ tbi~ .affumpfit of lJis 1lC£rtat(J~) fo~ tlJis matter ~attimontaI tt£ (!l;,:e;:< IRa. Abr. 14', 
tuto~ fi)alt not be cbargetl mit!) tlJi~ at tbe <ltomm,on JJ..allJ, if it mere not lip Ween; 461• 468• S 93' 
aUi) to t\lis pur,pofe inas citetl 45 E. ,3' fol~ 24· a~l'I, t!)at upon ttis biffercnct! 3f 4S E.3~f:24. 
~nt botl) p;omlr~ anotber to gibe lJlm fo mucl1, If IJe llotb marrp fucb a one, o~ if be 
botlJ marrp tis llaugf)ter, fo~ tlJiS te fi)aU fut at t1)e <ltommon '11 am,· anti bf~ ®~£:i 
tUto~S fball be Iiabi£ to~ tl)il1 after bh1 neat!) ; otberllJife it i~ 1nl)ere te affumcs to 
gi1.le fa mue!) fuft!) bis Wattgl)ter in Marriage, fo~ tl)is ~uft fi)aU be in tte $)pirimal 
~o"rt, (S) in <ll:Ottrt <ltb~ifttan) ann nnt at t1)e <[ommnn l!.aWj ann t1)£ (j);~£mto~ fo~ 
t1)is i~1tot tbere to be ctargeb~ . ' " 

.anb upon tbi~ llifftr~nre art tb~fe ~ooks, (S.) Fitz. Nat. Brev. tit. Prohibition, Fitz. Nat Br. 
fi 44. A. anti fol. 50 .5. 111 Con(ultatlon J4E. 4. fol. 6.b. 15 E. 4. f. 32· 17 E·4· (.4· dr. Prohirioli 
i9 £.4· fo1. 10. Plowdel'lS Commentaries, fol. 305. in Sharington & Pledals €afc) 44. A. title 
out of 22 E.3. Lib. AHifar., placito 70. Fiti. tit. Prohibition, placito 2. Brook tit. Debt, Confultati.c0 .... 

placito 134. & B~ook tit. ]urifdi6l:ion, placito 63 •. 20 E. 4,: fol.. 3, b .. 3~ ~ 37 H. 8. ~~b: &~: 1':'4,· 
Dyer) fol. 59. Lanmers <!tafe, 45 E. 3~ fo1. 24. plaCIto 30. 1< It1., tit. Jur1idlchon, pl. 15. 
& tit. Executors placito 40. In i)£bt be counten) bum that a <ltOl.lenam llia£> tan 
ltftwrell bim ann,tbe IDtfentlant, tbat if be bitl take to wmtfc tbe iIDllI!gl)tcr of ~!Je 
IDefenl1ant,tbat ebeu 1)e llJnuIn be bounllto tim in 100 l~ b£ meweD l)ow rl)at be bail 
taken bet to 8ife; erception tutte taken, becaufe tuis tJebt llJa~ tI£man'OetJ upon a 
€Ol.lCllatlt, toucljing ~atrimonp, t1)c llJl)kb ouglJt tD be trietJ in (toutt <ltlniftian)' 
itl.' tbe fs)tati~te f1f.Articuli CIeri; btit becait£C 1)e nemann£b tbe !lDebt upon a EDeel.l,llp 
fo~ct of lnbkb it became in }LallJ to be a <1tnucntmt, it hla£' tlJerefj)6~ rub:n mnin~ 
tainable; otl)n1Uife if hiitlJout n££l.l. . ' , . . . 

it '~efi'O£ltt bJas dUb in t~ill ([;ourc, bttbJren Sanders nnb Eftarby) in alt ilrticm .. 'h 

upon f~£ <ll:afe again.ll tbe <!e~£cutoh upon tbe p~omt(e of a 1ttftato~ (0& a ~arriage ~t PJ~~em 
19o~don) \lJbic.b l.Ua~ Mich; I, Jac. B. R. fnttetl Termin. Trin. 13 Jac. B. R. Rot. e c. 

'Il) ~ ~ aft~t 
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aft tr a 3'utJ~m cnt lJete Q;ib£n fo~ tlJe ~laiNtiff, a ~ tit of ®rro~ \l7,a~ bl1.'tt~bt in t~ 
®tctJequet >!L bambcr) anll dJe fame matter tUCl:C allebgeti fo~ ®troh a~ i~ nob:! bert 
mob,ell'in arre!l of .3:u1)gemult; anot~€r"([are 1t1a~ aHo Cit£l1 to be iti tte (lJ;HclJc~ 

I!urblln.phlin:' qtter' betbleen Hurban ,Iaintfff ilgainfr Elyot EJ)dCllD81it; tulJete tlJe v~omt{e- b! 
tIft agatnfi E· ti)£ :m:;cftato& hla£l', d)ne in COl1ntlct'atlOll tl)at IJe t.tl8n:tCti lJi£i llltnfhloman,lJe Plotni£cn 
[Jut. to gibe bim Co mucl); it tua,u VcYD in tte ®}:clJequer) tuat tlJc <!l;}:ccuto~ tua~ not to a

bc c~argcn witl) tbil.? p~omi(e of ttc litdtatch to {inp tlJe 60 I. p~omi(eD) ann 101. 
quattcrlp) tn maritagium. . '" • 

jfo& tl.Jc i~lai1lttf{ ie \Ua~ urgen lJp Coventry, tlJat ttc Xirtion wtlllprtlJ ~gain1'f 
tlJe ®~cCtlt(lh ann a~ to tlJ£ iJDlcfitlftlt.u eitCll of Sanders ann Ei1arbyes <!Cafe) tbat 
11la~ 1)ete atJjUbgcn againft tl)~ (JJ;P;CUto~. ~ t(hltit of (JJ;rrol was b~ougbt upon tbiS 
3;trogemcnt, lltlt t1)£I:£ blas no· n:berfal of it; ~nlp a ([ettiftcat£ of itc ([1£rIt~ • 
l1la~iI)e1nrtJ) t1)at tiJc opinion of tlJe 3unge.u in tte ®~clJ£quer <lr1)amber) was cgn~ 

. tiar'p to t1;£ 3u])gn'tent bere gi\1en ; but t1)£ fame ~tl1:'gni£nt 1lJa~ not rCberftlJ. 9nir 
a~ to t1)e otuet <!tafe citen of Elyot, tbis 1Ua.u 'Oifi"ertng from t1)c <!Cafe IJtre no\t1 in 

47 H. <S. qtlcftio\1 ; in 37 H.6. one t1)£l:e faio, martp fncb a main~anlJ l bltu gibe poil fa mucb; 
I!Debt Hed) tOl- (1)££I. 

99 to tbe e,:ceptioll taken, bceau(e in t1)e ilDrtiaration, no jJ20tice appears to be 
giben of tlJe mattiage ; to tbh, it ll1as~n(bl£ttll, t1)at t1)is if' not of necdIftp to be 
gtbcn; anll fo t1)e Difference blill be llettlh~n (uel) a eonttart, blbiclJ i9 mane a SDe1Jt 
anll a meer coUatcral p~omire, tlJere if 1)e (uifcr t1)c tmp to llafs, be fiJaU lore it) 
otl)et1tltfe, 1tll)ete it i.u ill \1Cafe of fuel) a contratt a~ makc~ a Webt, tlJougl) lJe (uifftl) 
tl)e lJap to pa(~, pct tue IDCbt anll 11Utp tete alwap~ remain£l) until tte fame be. 
t1ifcl)argen bp papment ; fo bll)HC a p~omfre tlOtlJ amount to' make a I!Debt (as in tlJis 
€afe it ))otl)) no notice i.u to be gib£u, a~ it batl) breD anjU))gcll; ot~£rbli(e llllJere 
tt iii fo~ a collatcral tlJtng. 

,Haughton Jufiice. 3\1)0 lloubt, 1Ub£'tlJer an ~ttion upon tl)£ <!tare,lietlJ a~ain~ tlJe 
C k f Cl!;tecutoh "pon tlJe Aifumpfit of tbe llte(tato~, tOl- a tbing Ol- contt~(t 1tlbicl) makcj) 
8~. ~~ pars • not a lIDebt, upon Coke 9 pars fol. 89-90,9 I. Pinchons (tafe. , 

• Dodderidge JufHce. &it1)in tbe(e tbaee l'ear~, in tlJi.u <!Court) ttcte 1l1a.u tcn 
tlJe like ~ction b~ouQ;bt) UpOll papmcut to be mabe at tbe matria~e nap, anti 
oUer(1)&o1Un fo~ 'Default of notice £iben of t1)e marriage tlap. 3\f a man be bounll 
to pap to anotl)er fo mucb monp at tlJc marriage tlap of J. -5. I)e (ltl~l)t to gi\.1c uo~ 
dee to lJim of tbi.u. 

m:ge ~ourt WErE clear of opinion, tbat {)ett in tlJi.u <ll:atc, notice ougl)t to lJate 
iHi:n giu£ll of tlJ£ ~attiage~bap) bllJiel) 1tlas not none acco~llin~lp, ann tbet£fo~e 
tbe <!Court cllncci1JelJ tl)f.£! to be a goon eaufe to orrell tlJe 3utlgment. llEut pet 
tuep bloulll not ober~tule tlJi~) but gab£ nircltion.G to {carel) fo~ p~efillellt.u in tl)is 

. €afc. . 
. Qr~ toucl)ing tl)e otber matter. 1lCl)e <!rOUtt 1tla£i deer of opinion, tbat tlJi~ 

action, M it i~ bere b~(lugljt) 1U£lllpetl) againll (1)e (ll;~ccutoh upon t1)e A1fumpfit 
of <tbe l!Ceilat,o~. 

:m::l)i.u <Iare blas after1tlarn£i moben again. X{n'b a~ to tb£ pbint of notice, lt 1tlaS$ 
urge]), tlJiu no notice ig requifite to be gillen of tlJc mattta~£) tlJougl) part of tlJe 
mon!, p~omifell, was tD be pain upon tl)e .q9arriage lIap, fo~ tlJat t\)il) p&omi£c make~ 
tl)i~ to be a goon anll a true SDebt, t1)£ 1tltiel) aill lJatl) continuance) until it be 
pattr. 

Trin: 44 Eliz. .anll ncco)lling to tbf~) 3$ was beu al:1jun~elJ) Trin. 44 Eliz. B. R. Rot. 23 8• br~ 
B.R,&c. tWeen Hodges ann WaJ'e1ey, m::lJat in caCe 1tllJere tlJc matter tlemanl.lelJ, i~ become to 

be a roellc) tbere no notice is to be ~iben. 
Trln.7 Jac. .a"nll Trinit. 7 Jac. B. R. Rot. 795. betb:J~n' Brendly ann Cobbe, tlJe fame 
B.R. Ike. <!rare in effect) anll3:Ul.lgmellt tbere gitlcn in an .£lrtion upon tI)e \!Cafe) u~on (urlJ a 

~~o111tre) b.lit~o"t an!, notice giben. jfo~ tbt~ 1Ua~ lJelll not to be requttltt, being a 
Webt 



~--------------------~--~------------~----------~-----~ 

Part lIt Termin. Micb. 14 J~t. 

~bt. 1n Hodges <tafe, 'tbete be aLTumetl upon tbe £!9arriage of ,bi's lliin[1llomau,l 

to pap unto l)im fo mucb at tue llap of dJe ~arriage) at tte onp i)e b~o(!g~t ~f~ 
~ttion \11itlJout gibing uim anp l10tice of tIle ~arriage. 

31ull~ment \11a~ IJete giben fo~ t~e lSlaiutiff. .. 
~pon flJi~ a _~it of <!ettO~ \11a~ blougbc in tlJe (!J;~cbequer €bamb~r, anll tte ' 

~uilgmen't \11a~ ttere affitmetJ.· , 
i'ti)e.Dd)er @~e(illtut Df Brendleys <tate,. 7Jac. tbere nUo tbis point of'~otice 

llla~ quelltone))) an)) tubbell bel:'e in atrdt of 3U!1g;menr, 11£ran(f 110 ~ottt:e l1:la,g 
giben. '.' . ; ' . 

. fig toucbing ~otice to be !1:iben in fucfj €are~, tgerf will be. a,l1ifferenct (ag it 
bJa£) urgetl ) wten~ a collateral tlJing ig to be bone upon a ~arriag£:d)ap,. tuete no~ 
tire nugbt to be giben of it. llEUt bluete ttt tl)ing tben to be p£tfD~mctJ is a nue 
lItbt tci tiJe partp lllbo t10tb not nemantJ tbfii, pet llotl1;li~ullatl,tling tl)i£> remain~ a 
gootl nebt to tim)., ann fo~ refufal. to pap tbi~ be map afccl: tabe ~i$ .£trtiOll) anD fn 
tti~ €afe no notice 19 requifite to be giben. , 

Haughton. iJr:fJe l£'~efitJ£nt~ l}erc ffJeUJ€tJ, are dJe .one of tlJeffi upon papment til 
be at tte nap of £1l&arrt.l~e; t~e £enmn to be. upon papment after ~attiaQ;e, anti no 
notice giben. 1 am of opinion, tbat in cbbuafe, jutlgm~nt ouglJt to be giben fo~ 
tbt @laintiff, anll tl)at tbe.want of notice giben, is not material. r 

~ut in ~afeof a ~ontl fOl- papmellt of monp at tbe nap of ~arriage. It i$ ,to be 
confitlcrctJ, ~betber notlce be ebcre rcqutfite, to be giben of tte tJap of £Wars: . 
tiage. . 

.aftct\11attl~) at anotber time ttis <tafe \11as mobetl) anti urge)) fo~ tbe Wefen~ 
Dant, tbat ttts i'{rtinn IpetlJ not. againll tue ®~ecUtoh, upon tb~ AJfumpfir of tbe 
~eftato~, being fo~ a tbillg ltlbicb bla~ impotTible fo) tue lltcllato~ bimCclf to per~ 
fo~m; tbi~ being fo~ Warrti1ge~monp, to be paiD upon Plomife after tis ileatt? tere. 
it i$ 110t debitum againll tbe !!Cellatol) an)) ,tberefo~e tis ®~ecUto~ ff)all not be 
(lJargetl wid) it; to dJi~ it tuas an{blerel1; tbat in 36 & 37 Eliz. lutlgment l1Ht~ 
tete gibeu"tn rltC~ a ~afe) befo~e Slades ~afe n011l tdolb£P. Coke 4 pars t:9 2 • llr:bat 
an aaton Hett againft tije lltetlac.oh. ann agatnll bim UkelUire upon an. ind~bitatu~ 
affumpfit; bere it is not, a£) it bad) bien urgeD) to pap aft~r bil) tJeatb ; but tl)tjj i~ to 
11e pain, tempore mortis, 

Crook J ulhce. 1tlJe ®~eCU;ol bere i~ctargeable tuitl) tti.~, &C;. . 
Z~ereig a Difference betblren a ([barge, hllJicb cl)argetiJ tbt uett) anti tubicij 

r:lJargedJ tte <re~ecuto~. ]f tl)e ~ellato~ upon a goo,n conftlleration Ptakcs n. p~omtfe 
to pap Cucb a fum) one, peat after bi~ neatb bi,;i ®.recuto~ tlJaf( be cbarp;eo 1l1ttb 
·tbis. , 

1!!:bc ~OUtt agreeD) t'bat t'bc .artion ttte 111ell fpetb agatnft tbc EDefennant being , 
an cre~ecuto~ fo~ tbis Affumplit of bi£l1lCellaroh anll tlJat 110 lloti~e i~ IJere requifice Judgment for 
to be giben of cbe ~atriage) anti tl)crefg~e bp tlJe ltiulc of tbe <tOtlrt 3!tJl!gmem ll1a;a [he PI".indff 
~fuen) ann fo cutrell fo~ tbe ~latllttff~ pgr Chn.'>;'J. 

, . 
Rawlin/on Plaintiff againO: Greeves 

Defendant. 

I Jf2 an' ,gaiOn of 1lCrerpar~, m:be €afe .bla~ tbi~ .. .cS.) .a <lt~pp::;bol:ller nitl. Curren; TrefpdlS; 
n£t ~tS <1J:opp:::toln eftatc to ti)£ ufe of rmoti)cr. 1Il:bc bit)lcb ~UrrCnDfr map p~~,s 

fenteli at tbe Uf~t €curt bdn fo~ tbe ~i1no~) ann founn bp 11)£ ~emag(', ann 1)£ to 
,bluefe ufe tbe ~urren))er \11a£i mane, h1a~ tbete ill (Jtourt accept£ll of up t1J~ ~t£1U::: 
arl1, aUll a €ol1P bp. tim gtartt£~ Ull,to blip; aftet1lJar~~ tJ£ to hllJofe ufe tti,g ~ur~ 
renoer \t1a~ maDe, ft1rrentlfr~ tte fame a1!ain to tbe tIff uJ anottH~ tDIJO tua£), V~~~ 

f.:tH~ll 
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(cuteD, ann a clI:opp gtanutJ unto tim, anti te accepttiJ of it 8~ a <[oPl':::tolb l[cuaut, 
bp the u.o~!J. . 

1lCt)€ !:lttlefti(!n~ infiffctl upon trtcre 1. '1l.11)etter te moul'O bc, up tijis 1Uljicu is none 
in 4ICourt bp tt)£ ~tr\liarlJ, anti ill' ti)1? <topp gratltctl unto tim, 8 perfea ann com~ 
,llIcat (fCopp::l;oltlCt,1l.1itueut anp cd)et art to be 11011£ unto lJim. 

fini:l2. 'ml'ben i)e {urunners a~afn to tte ure of anotlJer, bluiclJ ~urrenber is 
aIfo p~c(£ntctJ in <toun, anti it <!topp grantctJ unto tim, anti ue accepten Ilf fo~ a <IL:D~ 
pp~lJoll'l j[enant bp tue h.o~tJ, hl'bctbct tlJt~ be not an arrent in ham bp tbe }Lo~n 
to tbe firft ~urrentlct, anti (o to make tlJat partp to wiJofe uCe tIJc fir1l ~urrentlfr 
bJS9 maDC, ann p~efenten, to be a goon cltopp:::l)oiller, fo bp tl;ls enabletl to make tbe 
feconl1 ~urrentl£r. 

3it wa~ urgetl, $tlJatbp all tlJf9 111lJiclJ 111as tuus non'e upon tue fir!t ~urr£nnrr) 
bp tue p~cfentmet1t in cltourt, ill' tue l~omage, ann bp tue <1Copp granull to bhn bp 
tbe ~tc1Uartl) ue bJa.s not pet a goon anti compleat ,€opp~bol])rr, ltlftbout fame ot!)n: 
art to be none; a furt~er art being uquiftte (0 be Ilone bp tbe Jl.o~n, to gibe prr:::: 
fertio.n unto tl;i~ ~urrenbrr) antJ to make btm a pnfert cltopp?uolner, aunttta i~) 
fo~ tte }L(J~n to aDmit tim; anll tue tntrp i.IJ, ,cepit de Domino, o~ Cui Dominus dat 
feifinam"; but a~ it 111a~ urgeD, a bare [urrenner, anti a p~I?Centment onlp of tuiS 
fi;aU not amount unto an atlmittanct; fo~ tbat tbe conCent of tbe JLoll) is tequtfit£ 
anll tlJat of ncedritp, anti befo~e atJmittanee of tbe Jl..o~tJ) te cannot be a compleat 

". ([opp~bolber. 
31t 111a~ futtuer urgen, tuat tbf~ acceptance of fue ~te\l.1at'Ol tl)aU not amount to 

make a goob a'Omittance of uim, an a ~opp~uoIl1er, anb tbat until be bc atnnitten, 
tue ll.anlJ remains in tbe firft ~opp1boltJer) 111bo furrenn~en tbe fame; anll fo~ tbi~ 

12 Eliz Dyer \Ua~ ettetl, 12 Eliz. Dyer fol. 292 • anl) Coke 4 pars fol. 21,22. Browns Cafe, ann 
f.292. • fo1. 23. Pennyfathers ~afe, toudJing a po1feHio fratris of a €opp~bolll efiatF, befo~e 
Coke 4 pars, anmittalltc, tbat bere tbete eugbt to be an artual anmittllllce of tbe Jl,o~b of tbe !tt~ 
f. 21. &c. nant, tt11tJI)ofe ure tIJe ~urrcnnet Was mane, befo~e 111!Jleu be cannot bt a petfnt 

~oppsluolt)et; fo~ bJ1)Cll a (Jt'opp~1JoIner furren'OetS to tlJe urc sf anotl)£r, bdo~e tI~ 
mittance of t~£ }Lo~lJ, tue cICopp="Uoll.'l }Lann remains in bim bluO rumntJ~£n) aUb 
not in tbe hero, te bein~ ufet) but a~ an 3lnffrttmctlt, fo~ tbe cgn\lfpfn~ of tbi~ to 
allotber, ann noe to take anp tl)illg ucrebp unto bimfelf • 

46 E. 3. Sic. 
Coke 5 pars, 
f. fS' &c~ 

.agatnft tI)i£l it hlas aUellgelJ, tbat tbf9 ~utren])£t t£te i~ bulp mane, ann tuat ae? 
eO)lItng to tbe courfe, anti tti£! is afterbJarns p~efenten bp t1Je lJomage, ann acceptcn 
nf bp tbe ~te\tlar1), anti a ~opp grrmtet1 unto bim, bp ltlbicl." tbe c[opp of bim mba 
Hrt! Din furrenner (S.) tl)e hnce of tbi£l i9 quite gone. . 

31t bJas furtbet urg£tJ, tbac ue to bJbofe ufe tbis ~urrenn£t 111a~ mane, bin after~ 
"1uarll~ fttmmtll?t to tIJe ure of all11tl)cr, 111lJicb ~utrenb£r ltlas p~£renten, anb a (top!, 
to uimgtrmtelJ, nnb I)e accepteD of bp tbe lI..o~tJ, a~ a cltopp~lJtlln !tenant ;tl)i£'i 
Wil£) urgen to be a 1llaht atTent in }La111 ill' tbe ll.o~b to ttc Htft ~urr£n])et, anll to 
p~obe t~i.s bJa~ eltcO, 46 E. 3· Fin. title Forfeiture placito 18. aun Coke 5 pars fot 
15. a. in Newcornen & Hodges ~afe tl)ete rememb~e'O, \l.1t)ere a ,arron Dat1J Ieare 
uis JJ\elto~ie unto Ut£l @atton fo~, 50 pC8r9, blbo atTigns tuis obet; lJie{oltJetJ) 
t1;at in tbi£! grant is tndunetl as 111cll a cltonfirmation of tl)~ fitll grant) a£l a grant 
of tlJlS o11ct. .ann fo IJcre tlJi~ allmittane£ of lJim to 1lluom tIJe {erOllll ~urrenber 
1lla9 matle bp tl)e Jl.o~]), i~ an aiTent aUo bp IJ1m unto tbe fit!t ~utrentJet; bcre tte 
£mfp i£l comperturn eft per Curiam, tuat fucb a dJing'111a£! none, (S.) tlJat fucb n 
~urretltJer to tlJc ttrC of ilUotl)er wa~ mallc, anti tui£! p~efel1tet1 bp tlJe l)omal!e, per 
Homagi urn, but no e~p~cfs aiTent of tue Ji,o~ll; no fucl) eutr!,. of cepit de domino 
)leC admiffus eft inde tenens, nee dat feifinarn, llotbing nta~e fount!, but a bare PH'~ 
fentmcllt of tlJe ~urrcntJer, 1111)ctbcr tue fubfequent ~rt of tl)e Jl.O~ll upon tbe fe~ 
C011'O ~urrenll£t i1)aU not ill 3:utlgcm£nt of lI.atll be an arrEnt lip, bim unto tbe 
fir£t [aurtenner. 

Haughton 
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. Haughtop J u,ftice. 3f tbi~ firil ~urrenller be p~£fcntfll, anti a fine paill bl' bim1 
if tbis be un.t cutrell, tbf~ mill trencb far iu tbe ([;afe. 3t i~ bHe founD, non aliter 
ad miff us. . ., ; ", 
" Dodderidge Jufiice •. 3lf t~e lLo~t1 mill a~ccpt of tti~ furrenDer, if tl)i~ ~ur~ 
tenller be in <\tourc, bli~bout aU qu£ftiotl tbi5 is IXIDD• 116.uc !Jere tl)£ fame 1lJa$ extra 
Curiam, but p.~£re11tcl1 in Curia, tbe }Lo~l1 batb {be fame patner nut of cJr:ottrt, a~ ~e 
batl) itl \ltoUtc) anti bere. it i~ ~cceptatur per Senefcblallum. . 
. Haughton.. If a €opp~bolDet furrenller~ to tbe ufe of anotber, ann tbi~ is p~e~ 

fentftl in <!rOUtt, ~e to l:l.lbofe ~rc tl)e ~urrenl)et liJas mane, ruttenner~ to anotLJer~ 
blbo i~ anmtttctJ bp ti)e JJ.,0~1l ; aft'£rtuatl1~ tIJc firft fur~entl£tfr furrcnller£i to a",t~£r~ 
1ui}£tbct anl' tljing tlotl) pars 1)1' tlJi~ -: cue. fit~ flVurrcl11l£r IJfrc, to tl)C nfe of 
i\nocl)£r, hla£i mfjJ:le out of <li:outt" anD tlJi£i p~dcntelJ in .<!Court (S. ) at tue l1e;rt 
~outt, tutJftbcr dJf t!Copp;:;~oIl3et ~e oulleD bp t~is) D~ 110t '! ~1)et!Jct. UPOll d)ts 
~urren1)cr fo p~£Centcb in ~ourt, l:Dttu a Compertum ell,. bJit~out anp otbH ,all;; 
mttttlncc, 1u~etucr tI)t~ tlJaU be gl.\ltl to makc ti)ts (wmtJ ~urr(noer gro'O; o~ if an!, 
aDmittanCe of tbe fitft, acco~tltng to tbe fitll ~utrenllB, be ger£ in li.aw, o~ in fado. 
lf not) \tlb£tucr be \1lbidJ matle tbe firll ~uttenner,map babe tbe ([!lpp~bollJ ®aate 
again after IJi£i ~urrentler.. ';, : 

31t \nO£) urge)), tuat be monIi) ~a be ~i~ <lCopl'~bolll cllate again, .fro,- tbat tbf~ i~ 
but a:~ a t£memb~ancc, o~ a p~eparation fo~ an allmittanc£, 11licb ougbt to be (ubj: 
requeut, anll in facto. -

~t tuas furturr urgell aUo, tbat tbe aff£lTing of a ,Mine UPDtl bim, i~ no allmit~ 
tance. 115ut if tue ~tebJarll accepts a ~ine of bim, (0 atretTtb, 89 of a cJr:op!,~bollJrrl 
tl)i$ is agool1'anmittance of bim. ,anD as toutbing anmittances of ([opp~boltJctg) 3lt 
wag urgeD, ttat tbere will be a bttTer£nce hCttua:n atlmittautr~ Df tbe ~t£ll1artJ, 
ann tlf tbe l!.o~lJ bimfeIf, 111bic!J map be ill' an -implpeb 9tt; but of tbe ~t£1:lJatb) 
l bitl ougue al111apz ,to be bp an £fp~er!3 ,act. .iUra an atltnittanre bl' tbe }].,o~tJ lif a 
¢opp:::bolnet, map be tlOllC out Df ([;our£, but bp fbe ~te1lJarb, t,i~ cugbt to be in 
€oun. . 
. ~c 111a1'i aUo mgeb, ttat b£fo~e abmictanc£, aCCOltling to tbc ~utrenllir) tbe 
~(fate in tbe intertm, rcmains in bim tubo malle tbe ~Utte11iJfr, but bp tbe aD~ 
mtcance, to be ttan£\ferrfO ober to tbe oL!Jer, anll not to be reboketl, D~ Cllunter~ 
manneD. 

!ito make gOt'lD tbe firCf ,5a)urreu1:Ict, It bJas tngetJ, tbat bere it i~ not nnlp founlJl 
to be mid) a COlT,pertum eft, but difo tuat te accrp.t£n Df tim, ut tenens, anll a 
(pettaI £ue);l' in <!Court mane of tlJi~) an tntrp in t{Je tAnH, anti a 1R.oll etete, mane 
of tt, anll tbat bp bertue of tiJi£) ~urr£ntlcr, tbc faib <!Copp~IJ(lID (il;lMtc bad) iJam , 
qttictlp enjol'cll cbrt finee. 40 Eliz. anD tl)c rcarvn tl)at no otbcr .Rnmitt8me 'fua~ of 
~im, \.Ua£i becaufc I)e Ditl not agrre fo~ tl)£ jTine, to tbe jlo~ll, ltlbo'is but as all 
31tlfttument to conbep tbis to tte ot\)er) tuto bll)Ell be is in, anll aDmitteD, i~ hI 
onI!, bp anO from bim 1111)0 fita ftltrenll~ClJ; anll notu in tI)IS cafc, after 18 tea r.G 
quiet poff£lIion, tbe ~fir of rtt partp 1111)8 firft bin ~urrcnnet, bJoulo a\)oln t~iit 
~urrentltr Co matle bp ti~ jfat\)et, autl tbat fo~ ·nefault of tl)is anmittal1et of'" 
tue JJ.,0~J). . 

Haughton. ~cre tlJc ~te\tlarn bad) llclibCt£l:I fobtm a <[opt' Of tIJe (ltourt Noll, 
but no atlmittance \l1a~ of IJim; t1)£ point bere is, tubetbrr tI)ig ~~crCntme~t of 
tbe ~urrfnDcr, of it felf IJatb al1ro{utdp taken abJap tue 3ntctdf of bim'1.l1bo mane 
tlJl£~ ~urrcnn£l'. ;:f £l)e lLO~D lJatb an-£nt£1J Unto it, tlJ(ll tuftlJout all quellion, tl)ts 
lmeuft of rue. ftrfr ~oppfl)olDer, 'tUIJo tbuS rurreno~cn, lJan bku prrpctlwU1! 
taken a111ap from 1Jtm; bere IJe to 1U1)om tbe firll ~urreni)cr \Ua£) matlt, (urrennet11 
t1)ts to anoti)cr, ann tbe t.O~D anmit5 !Jim, aeco~ning to t\)is ~tltr£l1l)et; ~IJCtl)ct 
tuis aDmittance of l)im, I)]) 3,UDQ;mcnt of iLa1l1, RaU be f~ttJ firft to be all aD~ 
mtttamc of t~e reeonO ~utrenUH, acco~tltng to tb~ fna ~tltten~fr) tbercbp til 

gnu 
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gf\3£ lJim po'Wer, aun [0 to enable iJfm to make tue feeontJ ~urrfntiei )' .of tbf.£!· 31 
lUlUbt. 

Dodderidge. 31f tiJig $lurrenllrr ball ilren malle unto tl)e J.LOlll bfmf£lf) ttc (afe 
tall b~ll tl)£11 d)e firongl?r, btit i)£re tiJe fame ltla~ to tbe ~te1l1arl') wbo mabe tbe 
®mrp of it, d)e (lJ;ntrp ougbt to be (S) dat domino pro fine, & aclmiifus en, anti bt 
ougbt to l)abe ffifin of fIJe :n.o~l:I. Plowdtlls (ltommentarics, tbf fwmtJ part, Hare 
& Bickleys \!Cafe. ~nbttrtion to a Wenefict, refemilIeD to an a:-mtffinu of a ijCopp~ 
bolller: ,an)) fo 111itl)otlt furel)er Debate at tIJi.a time) tbi£! ~afc 11ut.£! all1curtlCll to a 
furdler ttrue. 

. ilitermarb.a (S) Termin. Hillar. 14 Jac. B. R. tbts <tafe \tin!! mfJbcn again, ann 
Ta~~~.~I\I·t~i~ urgell~ fo~ t!Je making goon tb~ firft ~ttrren))cr, tbat tiJe ~temarll map aDmit. 
~atter moved 1[l)at tiJe ®ll'atf. palTctl) from iJtm, mI)o malle tbe ~urrentler, anll notting lJDtU 
again. paf.£) from tl)e ~t£'Warn) o~ from Lbe lI. oro: 11rl)llt tbe alTent of tlJe }L.ollJ makts an 

al1m (ttance) mlJfcb ouglJt to be ateO~))hlg to tiJe ®ftate tran~f£ttftJ. 1lrtat flJe ac~ 
ceptance cf tbc recoll)) ~urrenller) ann tbc aomtttanre of tbe llanp upon it bp tbt 
}1o&tJ) fmplpe~ (a~ it 111a.a ur@.£n) an arrent to tbe firft ~nrunllfr) anlJ tbat after tte 
fira ~urrcnner, tbe <topp~l)olncr tautlot fUtrfnller to anotl)ct,ti)c (jj;tlate bring pa(J 
fen from IJim bp-tue firll ~urren))er. 

Dodderidge. .a (lt0pplluolber rurrcntJft~ 1)i9 <ltopp~tJollJ cellate) brfol-e a1Jmit~ 
tance a 11J:refpag i~ bone upon tiJe lLantJ; tbe firet <topp~tcltl£r, bJbo mane t~t 
~urrennet) £baH puni£b tbi£i !tl:u[paf£i. 

Haughton agreetJ mit1) bim beretu, tbat 1)e £baU not punifU tbe m:rtfpaf~, if be 
nill continue!! tl)c polTeffion. 

Mountague Chief Juftice. .a ctopp~bollJ.er rurrenners to tbc ufc of anotu"r, anlJ 
big ~eir£l; tbe ~tCltlarll atlmit£!!Jim, an)) tIJi£! to !Jim anll to tbe ~etr~ of tis bOIll'. 
~otltlitl)ftanlling tbi!) atlmittance, pet tbe <mftntc (ball be unto tim, acco~))tug to tbe 
~urtentler, to tim) anti to !Ji£! ~eir9. ~f a !!Cr£fpaf.a be nOlle upon tbc )Lalltl,aftet 
[iJe ~utrenncr, au)) befole alJmittance) be 1t1!Jtcb ma))e tbe ~utrenll£t, fiJaU not lJabc 
an .action of lltrefpafs, fo,. tiJf~ m:refpaf~) fo~ bp tbc ~utrtnncr, all tt~ intetcft i~ 
. bp iJim gillen a111np from bim. -

Dodderidge. .a ~urrcllncr of a ([:oPP~!JOlb ®tlatr) 19 comparrlJ to an ~nbttrtion 
to a llBencficc) befo~e 3nburtinl\ no poifcffion, ann (0 bdole alJmittance no pofi'elTicn ; 
),lap9 a3Ftne, & fecit domino fidditatem. jflo polTe1Tion i~ altereD b£fo~e an atJ~ 
mittance; as toucbing tbe arrellt of tiJe JLo~lJ. 3f a man grants a rtberfion to one, 
1ll1Jo befo~c attolnment grant~ tbig o\.lcr to anotl)er, tbe tenant atto~n9 to tiJe (econll 
®'lantre ; tbi£! is not gootl) otl)Ctl.1Jife 111l;ere it i.9 111' fine} tlJe arrent ougUt, to 11£ as 
tlJC ~urre1tn£r i.£» anlJ in [iJe fame manner) an)) tbi£i p~obe.a) tbat bcfol-e tl)t£i,l)e !)all 
uo la1.11ful <IJ;tlatcin lJim, bp tl)e fira ~urrcllner. 

£r;lJc \1l:ourt agree)) ill tbt~, d)ae l;e to l1Jl)om, o~ to 1Ul)o(c ufe tl)e ftrll ~uttenncr 
1lJ8£) malJe l)atl) no <IJ;etate at aU in. bim b£fo~£ abmictance. 

Dodderidge. ~b£ quetlion i.a, 1U\}at 31ntcretl, lJe bJiJi(1) mane tbe ~Urt£nb£r,!JalJ 
in tbe interim) bcfo~e atlmitull\Ce) anti 1Ul)etlJer be mal' tran~ferr£ tbi~ otlcr to ano~ 
tber) 0) not. 

Mountague. m:bougl) notl)ing be in tbe }lartp) to bJl)o(e ufe tlJ'! fautttuller mas 
tttalle, brfo~c iJis allmittance, pet bp (1)e furrennet) tbe blboie ®llate is out of l)im 
1ll1)o mane dJC ;autrcnlJcr, ann bp ti)i.a bi~ ~u\'rClltler IS pa{felJ a111ap from bim. 

~ ntl (0 tue <tourt Doubting of t{Jig <ta(e,anlJ llitTering (ometn\}at in opinion, tbep 
lltmannc)) ftgbc of tl)e llEook.a of tbe ~!l?abinQ;~, anb (0 t1)i.9 refting UP0ll' a CUFia 

Ended by a- advifare vult, tbe (ame ma.a alljo~ncll to a fttrtbct time. llEut tl)c fame l1Ja~ not 
greemenr. mollen again, but enben bet111~n tbe panie£i bp mel1tation of ftienll~. 

Harding 
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Harding and others Plaintiffs) againfl GoJeling 
Defendant. 

J' J1! a 19~olJtbftiotl to llap p~ot~lIing~ in tbe ~pitftual (!tourt, upon a ~tlit tlJere A Prohibition~ 
fo~ lItitlJe~; t\Je <!tafe llla~, m:\Jat Go/hel ltbdleb tbere a~ainft tbem; fb~ a ~ Rol. Flo 4 i 9, 

modus decimandi being not pain. , I Ro,Abr.642• 

1tb~ i0laintt~ r~ggell£i1 a~~t~ermodus dedmandi, llllJicb fuggcllfon t\Jep refufen ~S'~;.Abr.283' 
to recetUe; upon tlJt~ tllD~olJtbttton p~apen. 284, 293l~0.!? 

Dodderidg~ JLi£Hce. lItbe modus dec~mandi) i~ iu; wen ,llUC to tbe 19atfou, 3°5,,°7· 
ai'S 11titl;e i~ at ti)C <!tommon }J..a,lll, anll if tl;e taarCon no libt! in d)e ~pftituaI 
¢ourt fOl- a modus ~ecimandi, (a~ be map bO) ann allot\Jer mddus i~ tbert rttg~ 
geffeb, anti tlJi~ ufttfetJ,tlJep map t\Jere ttl' anll bttermine t\Jt~ matter toucbtng tbt~ 
modus, alln no caufe to grant a iEl~ol;ibfton fo) t\Jis refural: mut if tbep no tbert 
trfufe t1.Je ruggdfton fo~ t~e modus u)lon .tbi~ grbbtln, becau£e tbeir iLa1tl anll OUt 
)La1tl bO Differ in tbt point of Plmf; a~ fo~ lJefaulc of tlllo .ititclIe~} Due bttn~ 
allotuable in otir }Law, but 'not witt) tlJem: 31~ tbt~ fLaCe a ~~olJibfttoll i~to be 
grailten,but, otlJerblffe tbcl? map t\Jere a~ well trp tbc modus decimandi, a~ tlJt 
tiglJt of .m::ttlJe~. ,,', . 

1113ut if a i0arfon tlo libel tlJet~fo~' !!citbe~It1ldnn, anll a modus tsfuggdtcn,anb: 
t\Jere pleancn, tbe llllJicg tbep refufe to anow, upon tbi~ refufal a '~o\Jtbitton i~ td 
lie gtallttb: 1I6ut otlJer1UiCe it i~ wtere tbe J1ibel i~ as> in tbt~ <!tafe fo~ tbe modus) 
lnbtcb t1)ep map well tr.!', anti tbettfo~e 110 cauCe to ~tant a i0~obtbitfon. " 

Haughton J ufiice. 3n t\Ji~ €:afe a ,)obfbttion ougl)t to be gtantell, otl;erblife 
in cuclJ~are~, uPO,tl eberp (man bt,ffereuce allengeb in tlJe modus, tl)ej> mal' ttp ann 
tI£tetmine tlJe balttlitp of euet)? modus decimandi, 1l11Jitb tlJep cannot nobp tl)e 
)La1t1; tl)£p ate not to be fttfreren bp OUt lLaW to ttp a' modus dedI1;landi tl)ete; bue 
tlJep ou~bt to ~t p~obibtt£n; anll tl)etefo~e tlJtp P6-0Cfeni11g to ~rp tl)t~ modus,1tll)td) 
i~ neterminable bp Dur }law, anti nbt bp tbem in tbt ~pitttual ..n:ottrt,tl ~~olJtbttion 
sugbt to be gtantetJ. , , . 
. Dodderidge. jf20 '~o~ibitfoll f~ in tb,i~ (!taCe to be g~anten, .ro~ ttete t~e~ map 
ltteU ttp ann tJetermtne d)t~ modus bp tl)etr J.l.,a\l1! ilr,lJe l!.lbel betng tl;ert o~tgtpaUJ!, 
fo~ tbe modus; ~ut if tbere be a bifferertte in tljeir p~ocrenftig~, betWam t\Jch; l1atu 
ann our }J..a1lJ, a~ tllucbing t!)e p~ouate of tbi~ riibdus) if PzoUetJ bp one _ttner~)" 
tbe fame i~ gootJ bp out JL.aW, bitt not fo 11lit!) £~m witl)out tWo 1!QLlttnctle.s ; if tl)i~ 
:be tbe groUlltJ of tbt returnI of tbt fitggctlion, tt)cn a iD10\Jtbition (~to 6e gra'ntetl, 
ann tbet£fo~e tui.s t~ fit to be £~aminen 1tlbt't~er it reft~ upon tbis point, o~ not; ann 
if it ilO fo, tben a If'~olJibition is to be gratltetl) hJt not otl)ermife; if tucp ont!> 
p~otreb tlJert to ttp tlJe modus, fo~ 11llJttb tbe lLibd ll1a~) bp PZ90f t!)i~ map mell be 
t~ere etaminen bp tbem., , 

Croke Jufiice) at tbi.s timebdiberen no opinion at all tn tbiS <!t1)fc. ' 
~p tlJe rule of tbe <!toutt, tl)t~matur Wag tefcrren to a <ltlark of tue ~Ottrt) trulp 

to e;tftmint tbc tllfftrence betWeen tl)cm in tl)t~piritual \lrotttt,upon tl)e )Libel t~Cte" 
ann to terrifit il)e €ourt of tlJt~) ann fo tbf~ ([afe 1t1a~ a:OlaUrtleti to a futt~et 
time • 

.after1t1arll~ tbi~ <1!:afe being maben again. , , 
Dodderidge. If ttert be a modus decirnandi betWfeu tlje 'ar.foufil~1:i it)!!: 

,ari{ttoner.s, ani) l)£ Ifbel~ i,n t!;£ ~pirtttlrtl <!l:outt to ijatle m:itW in nin'll) ant! rtg 
modus i~'fu~gd'tetJ, ttel' are tn tbis cMe·to be p~ol)ibite'l); fRtt t! be ItbehH bere f~& 
t\Je modus, to babe tbi~ pain unto lJft:n, (a~ be map no) ~nn (1)£ otlJer pllrtp l10tb [u~~ 
lJel't tbat l)e (lttg~t to babe al1ot~cr Ittnl) of modus) iJtlt liOC tb~t fo& lbl)id) be H~ 

, 31 f Jj£neti~· 
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benet!, betln~c truffJ of ttL~ matter roaIl be triet} tl)€r£ ; but if tbe lIfffetence 1J£::1 
tWCEn turnt, be tonclJiug tte matter of p&oof of tl)ll3 modus, anti 1tlbetetn tbelt lLaln 
ann oun, 130 niffer in ti)C manner of t\Jc p~oof bp mitnetIe.9) in rtt$ €afe tbel' are 
to be p~obiVitet1; anll Co i~ I R. 3· ann 10 H. 7. . 

~llro if it 19arfon tlo libel tuete fo~ a modus, 1tl\Jetca~ in betitp tbete was no 
modus, but onlp a <[:ompofition of late time lJetturen tbe 'arfon anb tbe 10arilb~ 
onerp to pap fo mucb pcarl1' fo~ ~itbeg, anll not otbertuife: 3ln tbf$ <tafe, becaU(e 
tbat our ~atu anl! tl)fir }.l.,atu tiD Differ in tbe point of P6efcriptiou, b.1itb tbem ten 
pearl' conttnuance, being a gOOD p~efcrtption, but not fo bl' aut ll.alnj in tbi~ \tafe 
(bel' aie to be p~ol)ilJtt£tJ.. ., ., 
. Haughton . .a modus declmandl 19 p~operlp to. be ttpell anll ll(ttrminell bp tte 

«ommon Jiatu, ann not b1' tbem in tbe ~pirttual €ourt, fo~ tbat tlJfit }Lam anll our 
}lalU 130 niffer ill manp tbtng~, a~ in point of p;llIf of a modus, anllin tbe pDtnt of 
iD~£fetiptten. . , 

Crokf. .a fpedal modus iJeinl! tbere IibEllell feh is tbere to be trren; hut if 
tbep biffet ttete in a tempo~al matter,tl)ep ate tben tucre te be p~ebibtttn,ttts lJ£in~ 
triaLle bp tbe <[:ommon ll.altl. 

Dodderidge. If tbep liD tbere refufe. to allo1U lif d)e p~lDf, alloltlable bp .oUt 
iLaltJ, aUlI ltllJereitt tbep nitfet frem us) tbep are tl)en te be p~olJibitetJ not to (ue fo~ 
llCitbes tbere: 9nll murre tbcre is a modus,if tbel' refufe to pap tbis, tl)e tearfon 
map fue tbete fo~ tbi~ modus, anti t!)i~ is to be trpen bp tbem ; but if in fuel) a €:aCe 
1l1bere dJfte is a modus, iftbe 'arron tum libel to babe ~i9ltitbe in kino, ann tte 
otber t1;e1tT!.' tbere tbis modus, b.1bicb tbep mill not allow' of,ttep are bete to be p~o~ 
tibitell, ,Uttl tbis fiJnU be trpetl bp our }Lam. 

Haughton. £Cbere is a cICullom laiD in tbe fuggellion, tbls tbep ougtt to bic 
tigbt in aU tbe particular.s)o~ elCe tbel' bltu fail; tbi~ lUaS in a cICaCe of jFtfi)ingJ[Citbell' 
jft11) !.Ieing IibelletJ fOh o~ tbe modus fo~ tbe fame; it!)e 19atCon to babe Ettte of 
tbe clear gain mane tuerebl'; if tbep allolU 500 J. fo~ tbe clJarges of tbe 1Ulopage 
fo~ jFiilJing, bcfo~e anl' ltitbe to be paitl, bp tbi~ tbe!, him make tbe ltttbes of tbe 
iBarfon ta be little o~ notbing. 
~ue <!rOUtt ~ecIares tbat tbep blDuln fee tte fuggellion, anll tbet£fo~e bp tbe 

rule of tbe <tottrt tbep lUere to make tbetr (ug~ellion)ann to mElU tbc fame to tbe 
([OUrt, as cue1' 1l1ouln llanll unto it; anll in t~e mean time tbe ~uit in tbe ~pirttual 
~ourt to be ftapell. 

N~ta, 1Itbat 16 die Novembris, Termin. Mich. 14 J ac. ~ir Edward Coke Chief 
J ufiice de B.R. mall femobetJ from bis place, anti 18 Novembris, ~ir Henry Mountague 
tbe Jl\tngs ~erteant ann lnecolnct of London, b.1a~ C1llo1ll <tbteflutliee of tbe liiing$ 
lU:entl) in bi~ place. . 

Fo!fe Plaintiff~ againfl: P ark§r and others 
Defendants. 

libel for B~ litlJd in tbe ~pfritual <tourt, fo~ tbe 1[:ftbe of ~eck~1l1001 of 800 !a~~p 
Tithes, &c. ttJbicb tbe Defel1t1al1t£l ball Cttt)anll ronbcrten d)e (arne to tbeir p~oper ure: 1[:1)£ 

IlDefennants tbere anflUerell tbat tbep ufe1:l lJetb.1ren Michaelrnas anll All-holland-
'tidf, to cut tl;e l&eall, ~ecIt anll ®ars, to p~e(erbe tbeir ~brep from tBIermtne anb 
jflil:s, anll (0 bl' tlJts to mane tlJe jFleece d)e better~ anll tbat ttJep lUcre to pap d)e 
untb Jrleece at 1beacing time, but not to pap anp of, tbeee J12e,l\~ jFlceces, betn~ a~ 
tlJep aUCl1i!ClI of no baltlc; itbe lUbicb 101ea tbep tbete iefuCclI) anti gabe a {enteuce 
fo&. ~te ~laintitf agaill11 tbem ! jFo~ cbt~ enure a p~ol)ibition b1a~ p~al'~lJ. 
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llCbe ([;OUtt lIettl'eli to gtant a Plobibition in tbiS <!tafe. , 
Haughton Jufiice. !lCl)ere map be mutb beede ufell in tl)is, a~ in d)e <!rafe (If Ra .. 

kings: .If purpbftlp tbep 111m fcatter (:oln, tbe ,arron fi)aU I)abe l!tftt)e of t'1Ji~, 
ltnlers; it be rnitlus voluntarie; fo bert, if t1)ep cut great jflkte~ 11lbtcl) \tim pieUI PlO~ 
fit, tl)e ~arron i~ to b~bt tbc iltttbe of ttiS. , 

Dodderidge J ufiice. 1/Cbe fuggetlfon I)ere aUellgell is, breaufe l)e paill tl)e undj 
jflrece at ~I)eating time, fOl tbi~ to be l1UCbargeli of pal'ment of 1[;it~e of t be ~erk~ 
t1rece~) anll tbat itt: confilleration of tbis) tbe ,arron to babe tbe untl) jflcere (lfu~r ~ 
tbi~ i~ lIue to tbe 10atCon Jure Divino: tljtp make too long ~l?ck'UJ£ating9, attn 
upon tbf~ colour tlJep ufe to tlJear aU tbe ~l)ouiller~ al£o, anb fo bp tl)i:; to (poil ti)e 
iltl)er j]=1t~ce: 3lf tbe tear ron be to'l)abe tbe tentl) JFlrete of tbe 116aca, l)e ottgbt aud 
to l)abe tbl? tentl) j]=leece of tl)1? .:Iaeca, anll no tearon fo~ tt)e conttarl'+ 

, Croke Jufiice. 31f tl)ep CUt tbt~ .;$eck~t1rece, ann tonbetC tlJi~ to tlJrir p~op£r ufe, 
tb~ ougl)t of (bt~ to pap m::itbe to tbe 10arnm. . '.' • .~ 

31t 1llas tl)2n utgclI, tbat if Ctrtb abufe 1lla~ in tbe cuttiug of tlJe Jf2eck:::t1hc£~, 
tbt~ ougl)t to come 01\ tbe otbei alle to 1l)ehl tl)f~ to be Co, as in tge <\tart (If Ra~ 

kiJ~iJe wlJole ([ourt againtl tllfS, anll lIenpen at tbfs time to ~rant a '~obibition; 
fo~ tlJat tbetr anfblcr in tbe ~piti~ual*([;ourt, tua£t no bJal'~ Cuff(ctent to l!tbar tl)e 
patCon of lJts lltttlJe of tl)cfe ~eck*tleec£s. 

afterl11atns tlJis »las mobtn again) anll tlJe ruggelliou a.ppearing to be, tbat fo& J\ Prohibition, 
tlJi~, tl)cp UCell to \\linn up tbe otber jfh'ece~ at t!Jefr oltln tbargej Co fo~ tbi~ taufe a Sec. " 
'~obibttion \tlll~ granteb bl' tbe ~ourt. 

The Wife of Hungate P1~intiff, againfl: Philips a Confiable; 
in COlllitat' Eboru111) Defendant. 

I~ an appcal; Covet~tr'y foj tlJt }lDef~nil~nt nttna~lIs" I. <;Jyer of tbe .tit of Appe,al. 
.appeal, anll of tl)e rttutn of tl)tS 1lllJtclJ mas rean tn ([;ourt: iIClJen be lIemantJ~ 

ttl Oyer of tbe Capias, ~nll of tbe' return of tl)is mbfcl) 1lla~ reall in <!rourt :. m::ben 
I)e lltmanllen Oyer of tl)e Capias, 1llitlJ p~oclaination~) anti ~f tl)e remtn .of 
~~ ". . 

11Co tbiS, George Croke fo) t~t plaintiff 'mane anCbJer) (S) Q!od vkecom~s nOl~ 
mifit breve •. 
. Coventry. !!Co tlJf£j tue nOll-return of tl;t ~betiff of tl;i~) q,ail not talie awap 

tlJe benefit of tbe appellee: bp t~i~) but at t\Je lIap tbe pattI' appearin~ gratis, 
tbe ,laintiff outJbt to bectare ",«ainll bim. 

Curia. ',g~ to tbi~, vicc:comes non mifit breve, pou cannot 110m tlemantl Oyer 
Gf tbe Capias, Wit\J p)oc1amation~ hlben it is \Jetf tecg~lIe~ in Citourt) Qlod vim 
((comes noli mifit breve, fo~ i~ ~ bain fo) pou to lJemaun Oyer of tbat hlbicb t~' 
not. 

P age Plaintiff;· agal0fi Davis Defend~nt. 

I, ~ a 'lol)ibitfon to .t~e ~pirittiat ([OUtt, upon a ~uit tbere .fo~ a jle~acp, tlJe g ProhibitlOIiI • 
. ' llDefennant t~tte bIll fuggttl tlJe <[nltom of Londoll, (If fo~rat'gn .attMbments 
fo~ IDebt, ann llJebls tbat Cucb a }J.,egacp Was giben bp, &c. atlll tbe fame actacijetl 
fo~ Webt) acco6lJillg to tue ~ul'fom of Lond'on. 

. 3£2 ~~ 
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111:be ~(lurt clear of opinion) .tljat Legacies an not blittin tl)is cl;ttlom of London, 
of fo~etgn £lttacIJmtnt$5 , ttat tbh.1 <ltullom bott. not f~tetlb unto lJ.,egacie$5, fo~ it 
(Jugl)t to be a Wdit cel:tain)ol- not blittin tti!) ([ullom; fo} tlJat,a ~ullllm cannot be 
tQ attacl) a lJ.egacp, l.1lbicl) i~ not a certain Webt, nOl- 1'£t anl'tJutp until aU tbe 
Weut~ are paitJ, anti fo~ tbi~ mttfe a t.e~otibition \Ua~ ncnpcn per Curiam. 

Sanlltel Melitine a Stranger Plaintiff,· againft Hall 
Defendant.. . . 

Debt. I' Jf2 au ~rtion of !lDcbt upon a ~onn; tlJe <ltar~ 1Ua~tlJi~, 1!ClJeWefCllllant hlag 
I Ro.Rep'423' itttJeuttn bl' two reberal'®bligatfon~ ttnto tbC 10laintiff) (onnftionen fo~ tue }ttlp~ 

ment of 2001. to \Jim, at ti~ ~oure in Black-Fryers, in Parochia Sandre Annre; 
il) Warda de Farrington, 10 1. of 1.llbicb 1.llas pain·;·tlJe plaintiff in tf~ !iDeclara:::= 
tion fets fo~t1) dJe papment of tbe 101. unto tim ill part, anti b~ougbt d)ts ti~ ~rti~ 
on fOl- tte reftIllteof tbe fail! 200 1. 1.llticb lUas to, be pain at l)i~ .q9anfton ~oure ; 
tlpOll Nil debet ple,atJetJ, a :m\£ttJilt 1.llas gillen fo~ tbe ~laintiff. 

3lt l.1las molletJ fo~ t~e l'efcntJant, in arrell of lutJgment). tbat tbc I'eclaration 
was not goon. ' 
. j]=irft, ~ecaufe it i~ itot fbel.1lctJ ill' tte ~Iaintiffupon \Utic!) ~onb tbis 101. 1l1a£l 

• yain, 1.llticb ougbt to tabe been fpccifictJ; fOl- wbicb . omilTion tbe llDcclaration t~ 
not gooD, anb fo~ tbis 3 H. 6. fo1. 44. was ritetJ. 

~£contllp, ~ccaure t1)ere ig no pIac~ lail! l.1lbere tbe papment bJa~ to be malle,be~ 
iug onip raiD to be at tis ~anfton ~ourc; anll tbat tbe Vtllire facias 1.llas not well 
alllartJen, being de Parochia Sandre Annre, in \iVardade Farrington. 

Haughton JuLtice. 2001. 1tJa£lnuc to tte ~laitltiff tlpon bott tlJc llfontJs ; lJe 
rct~ fo~tb t1)at be l)an tcceiben 101. in part ttercof, it i£! no p~ejubtCC at aU to tbe 
WffelltJaut, of 1lllJicb of ttere [urns ttt~ 101. fl)all be 11att; tbt£! papment 1.llas ~Q)lJ) 
ann ttc £laion 1.llell blougl)t fOl- tte ufitJue. ' . 

Croke J uLtice agreetJ Witb bim beretn, fOl- ttis i~ fo~ ttc bencfit of t1JeDefcnf 
ilam, to babe tbi~ 1)i~ papmcnt of tbe·ten pouun in pate, to be tbtl~ aCkni1lUlcl1grn 
bp tbe ~Iailltiff. ' 

Dodderidge J ufiice. lrtte Wefcnnant 1.llas tete intJchtctJ to dye 10laintiff upon 
t\110 fetleral ~bligation£l; feberal in rerpca of tl)C ®bIigation~) but 1)c map 
JOP" tbe 1tlbole in one ilrtion; be batl) aUellgel! tbe pa1'ment of ten pountl to {)im 
in part, anl! it 1$5 not matcrial at all upon lUbicl) £DbHgatioll tbiS ten POUUtl lUas 
pail1, it is partaf tbe (atlm, anb of tl}e IlDcbt to be pail!) anlJ uo inconbenience can 

/ arife bp tl)i~; tlJe 3ifftte \11as, _l}£tl}cr tbe SWanp \11as paill, o~ not) t1Je W£cla~ 
ration ~erc t$ goon bJitbout tlJebJing upon 1tlbtclJ.16onn tl)e fame ten pounl!lUa~ 
)Jain. .. 

2i,g to tbc Venire facias, te 1.lla~ bounn to pap tbi~ at lJi~ ~anrion ~oure) tbi~ . 
map be pail! at an1' place. 

Judgment (or !!etc ([:Otlrt ober1wlen tbe ®~ception~ taken to tteIll'eclaratiou) ann Co up tut 
th(; Plaintiff rule of tl)e <!COUtt 3!utJ~ment 1.lla.s ~illen fo~ tbc ,laimtff. 
per ,curiam. 

Sir 
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Sir George Reynel Plaintiff, againfl: L S. a Prifoner in th~ 
, Marfhcrlfie, in his Cuftody, Defendant 

, '. "..,.. \ ',' ;'" .. ,,' " ," I" 

T1!;}e ~ourt blai moben ,on tbe ~ebalf of ~ir George Reyne1, ~atiIJal ,of tte Motion, to.: 
,<!tOU,~t) againtl one of l)ts i0~i(oner~ blbo, l)~n bct?mtt~l) . mi~bel)abclJ bim1 hifi a lrlfon~ 

felf, tan offeun to make an eftape, ann tan ennan~£ten tte ktlhng of one of hi» er ne • 
~erbant~ ; t;l)at ~e ~,an fpellt in foUollltng of lJim ~o 1. ann tlJeiefo~e tl)c <1l:oufC 
~all mODell, t~ 1)ab£ tim ~nep, f01- tbt~) anti tbat, be mtgbt babe retompence fo~ (1)t~ 
~tS 10 I. Co tll$3burfctl ann lain out., " . , '" 

Croke Juftice. lito ftnc'l)im fo~ tl)fs, 111e blill \ not no it, unler~, tbat tl)e 10ie~ 
tlcnts of, t~iS <ltourt, ~n rutb ,a <!tafe blilllUarrant tlJis, "ftJe bl~ic"lJ 1tlc tuH( ffrll fee; 
anti tuell confiner of! 115tit POll map keep I)tm iit ~ucta Cuftodia, (S) in 3lrons ~ 
pou map aUo intli¢ 1)hnJo~ tveft miftJemeano~~) ann fo bp tvis 111ap to, babe bim 
finen, but not otljerw(fe. ,', ,." . ' , ' , ': 

~it George Reynel betnj R~trent in ~otltt mane anf1iler) 1lJ::bat bi' tbe ~6ert; 
nentS of tbe. <tnurt 1)e mal'tileU be finell 1llitlJout aUl? ]ilnittment. , , 
, Doddcridge, Jufiice) & Curia~ i:;lJjS is but pour fuggellion, upon 1llbicb 111e 
'lUiU not P6ock~ in {ucb a, manner 1:uitlJ~ut ,fiting tl)e '~elltlent~ of tbe eourt) fo~ 
tbe allohianU of t1)i~; but ~ott 'map ke~.mm in'arcta Cufiodia : .ann tbis lUllS aU 
t~e <!tOUtt 1ll0tUn DO beretitblitbout aup ot~et nireaion~ ~fbtn;, ' 

C rawiey Plaintiff,. , agai~ft Marrow Defendant. 
\ . . ;, 

I~ au. gaio~; 11f. $.Ct£fp~fS _ ann ¢feament~ fo'~ ~anb:iit Brigfi9ck, in Comi'tat'1f,jetiioniprmtt; 
Salop, upon Non cuIp'. pteatlelJ) t1)e 3lUtp fount! a fpettal tI1le,tnilt; upon 1.11l)icb Bridg.64' 

tbe ([afe appearetl to be tb~~ (S) !lJ:enant in tail ackn~1t1lengen a tt£f!lgntiance I Ro.Rep·424, 
of I~OO 1. ,anti .Dies;, ~ Scire ,facias tua~ ~tougbt againft d)e ~ffue in~atI) tuba i4l~.Abr.8 6. 
tangtng t1)t$ SCIre faCIas, mane a ~eafe f061'ear}) of tt~ }Lann m quetlion, to tbe. 7 
J:!DefentJant, anti plealJ~ to tlje Scire facias, tl)at ije lj'a)) riens per di[cent ofjf~:i 
ample from bis jFatl)£,r,~nll tbat 6e iuas not tue terre m=enant of tte }LanlJ, aU 
blbi(1) tua£l founn againft ti~), (S) lltb~t ,1)e ~a~i ~er~e 1ICe~a~lt of ibe JF~ee~lJoln) 
ann ttat 1)e ~an ~ann bp llefcent ftom ~tm 1U JFt'e~utllpt,e )alI ~blCb 1t1a~ Ptt't tn 3iiTue ;, 
ann 1)a~gin~ tbt~) 1)c, mane tbe Ileafe to tbc .Dffl'~1J:lnt t 3iun~ment 1.11a)'5, ~ibeu a~ 
gatnll t1)e 3lTu£ tn tad,) t1)at t1)e ~anl1 fiJouln be ltable unto tOt~ Jitecogniiance, tbe 
jJ.ea£e tua~ mane bef06e 3iungment to tl)e IlDeftntlallt; tlJ£ Wefentlane lJitn~ tbe 
}l..dfre pleaDs aU tlJi~ mattet, anti in t1)l' flleital~t!llertlirt tbi}) i~an founD: 1[1)c 
iSiaintiff~ tide tuaf' unne~,~ti!3 lIttFogl~i}alt(e, ~nn tbe 3ungmeut giucn agai~ft tb~ 
3lffue in tait: m:fje WefenlJaut~. nde uutlet tbt~ JJ.eafe f06'peat~ matlc unto bIm, bp 
tbe 3lffuc in tail. . ' .'. i • 

~bt ,0int1l1)cre moben ann t~Jillen upon wete tbeee) (S) 
~. _betl)er tl)e 3jffue be bounti bp t~i~) o~ llot. _ , :' " . . . , ~ 
-2:. 3£ 1)e be boitnl1, tben 111b£t~et t1)e i!DefenJJant,ljig ~frrie fO~,pears be bounty? "~, 

ann lUI)ct1)er l)e map ftllfific in tl)t~ 4[;ar~ bp tue ~ratttte of 2 I H. 8. cap. 15 •. anll ~rat •. of 2 I H:' 
£njo1' 1)islLeafe a~afnll t1)e lUl1gment giben in tue Scire facias) agaiuft (1)£ 3!true S.C;!? 15· 

tn tall l)ig ILeffo~. , . 
It \1lag urgelJ bp Hedley an1.l Covel1~ry fo?, t~e lBlaintit'f) ttac altl)oug~ t~iS 

(pethil Ulet'nftt fintJ~ ~iin to be ;t[ena:nt t1l tail) pet up 31 H. 6. tol.:2 i, in a SCi.re, 
, faCla~ 
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facias 8gain!t tbc 3ltrue in tail; if te "babe a refraCe to pleatl, anti blill not pIeHJ tI~e 
fame) up t1;i~ bi~ lJ.,aebe~) "be 1;at"b loft tbt all11anttl~e of tbfs ; ~be fame rea ton b£~e 

• in tbiS <lI:aCe. 
Obj. 3t map be objcacn as it blat urgetl, t1;at bere tbe Scire facias blas not fo~ 

tbe hann it [£If, but f01- a collatEral tbing cut of t"be }l.alltl, (5) tp reeoller fbe 10001 

llPOU t"be ~tatttte atknObllcngctl bp tbc lICCllanc in tatl. . . 
Re(p. It b~ lliffcrcnce mill be, (as it m~s . u rgc.lI) bl~cre !Jl:ettaitt in tail grants 

aNent bp jFtUe at t"be ~ommon habl, tbts IS \lOln ag~tUtl tbe ltrue ;. anotlJet lJif~ 
terence map aICc I1t) ifit \nete a 3ungment agatntt !ttnant in tail, t1;is tlJaU Stot 
llfnn tbe 3ffue in tai,I; but ctbetblffe it is,blbere tbe Came is hp .attion trpen as 
tete in t "bis fll:afe it 11.1as. .. ) 

In an .action of ;'£bt b~ougbt againt'f t1)c ~eft upon an ®btig8tion, if be ap~ 
pears anll pleal:J9 ttat be batb riens in jfft~fimple bp nefcent, anb upon tbis :JfTue 
tbe lur!' flnbS agatnll1;tm, tbat be batb hann in jftt=ftmple bp befeent, tbt~ llano 
fbaU n0111 be bounb bp tlJis, lUllgmcnt., 

If a 1lDiffetfo~) a~ it blat!· urgen) lJotb aeknoh1leb!t a ~tatutt, tbt ~irreiCet 
tutcrs. 

3n a Scire facias agalnll ttc WitTdree, \Ubo pleabg tbat 1;t batb not anp }Lann tbat 
ll1as tbe ([';onufo~s, jour dc;l bl1ief purcha[e, if t"bis; be, founn again1l bfm, tbe !.anll 
is bp tbis bounll t :m::bi~ fall merlJia iJt tlJis ~ttioh};a.s it 11.1as urgeD, is not con~ 
trar!' to t1)c firllllllernht in tbeScire fadas1 fo~ bett tl)e 3lt,trp no finb, tbat bis .art~ 
cdfo~ was ~enant in taU, anl:J niell feifetl, aun it mal? be tbatbe (utTereD-a Jtteco~ 
berp afttrbl8tt% ann fo Oiell feffeb in jf~,~fitnpie; fotbe migbt fuffer a Jtteeoberp, 
tberebp to cut off tbt l~tai{) after tbe J\itogntianre a~kno\ulengen, " tbe 1l1l)fcb 1l1as 
fo acknollllcllgeb to ~ir Sohn Whitbrook, I I Eliz. ,. 

!!Co tbts it 1l1as anf11.1ertb fo~ tbe llDefenllant, bp Bridgeman, tbat tbe ltrue in 
tail11.1as not bounn bp tbiS; tbiS mull be agreeD, tbat Zennnt in tail cannot cbarge 
tbe JJ..anll, if be no bp bis beat b) tbis is tben tlUcbargel1, anll aU 'barges on tbe 
}lantl bp "bim~· . 

2~ Affifar 26 Affifar. placito 38• Qlintii1s Affife: 31f t1;e 31ffue in taft tlot}) confirm a 
placito 38.&c: '~cnt befo~e granteb bp :l!Cenant in tatl, tbis is \'Join; but if tlJe laue in tail batb 

enfeoff ~1Uotber, tbe jfeoffee fiJaU bolb tbls ,cbargetl, anb fo is 14 At]ifar. placito 3. ,-
fucb a gradt i~ 11oil) bp ~i~ beat~. • 

~ere in tbi~ ([';ate, as it b.1a~urgeb, tl)e lI.etl'ee of tbe llfue in tail ffJan net be 
l1o,unl»)bp tbis mi~leabfng of t"be 3tTue in tilil bimtelf) no~ pet fub,ert to cbis ,barge. 
31f tbe 11t:enant in a prrecipe alkns.pendant le brief, 11et be remains !ll:enant, ann 
tbe .alienee ffJaU not be recdben, as appears bp 12 Affifar. placito 41. t"be 
uaCon, a p~ejl!l)ice bp tbfs map be to tbe ~emanlJant; "bere in tbi~ ~afe 
ti)£tC can be no p~etullice to tbe 1!Dcmanbant in tbc Scire facias, fo~ tlJis at tbe 
time of tbe lIfec£nt, mas tJifclJargel1 of tbis llecogniianCt, anti became onlp e\largc:, 
able b1' tbc 3t1DQ;mcnt agatuft ttc llfuc in tail j tbe JL,dTet bere tlJaU be bifcbar:$ 
gel! fo~ 'bt~ term, a:1'O ttercfole a~ it 11.1as urgcb, be fiJaU be 1)ete rtcti\'Jcll to fal~ 
qfie, bp tbe ro>tatute of 2 I H. 8. cap. 15. a termo~ bp tlJi~ !atatute {ball be re~ 
cdbcll to falftfie upon a feign CD reco11erp; anll fo berein tbis ~afe, f~if a .a1l 
IJauging tbt .rit agatnll bim, makes a Jl.cafe fo~ pears, if 1;i~ JJ..elfee fi)aU not 
famee, tben ebcrp Cueb }letTee map he ttiren. 

Obj. 3It batb been objetteb, tbat it appearS bp tbe bate of tbe lLeafe, tbat tbe 
3lffuc in tail malic tlJis lJ.eafc)banging tbe Urit ofSdre facias b~ougbt againll bim, 
anD t"bat tlJct£fo~e tbe llDefenlJant btslLelfee t1)aU not falfifie. 

Refp. 1[:0 tbi~ it map be antmerell, tbat tben tlJi~ (ball be "betp mirc~ie11ou~ unto 
fucb JJ..etl'ees. ' . . 

Haughton J uLHce. ~p tbfS blap anp one map trice tis lJ.ell'ce. 
Dodderidge Jufike. ~ntJ on tbe otbe~ patt, anp one map tben aboiu a laWful 

retoberp. ' 

• 
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, .ann fo tbi£; <tafe 1Da~ anJourncn to auotlJet time fo~ futtbet ~rgtimeut 
l)crc(u. . 
" aft~tb.1atns tbi£i <ltare 111M mobCb ngailt, ann urgcb fo~ ttc If;Iaintiff; tbat 
t1)e IlDefenbant being JLdlee of ttc 3tTuc in tail) fi)aU not be receitlell to falUnt 
tbi~ teCO\lctp ball againlt tIJC 3{(uc in tat! bi£s lL£lTo~; aIfo lJe came unto tbt.s !J..eafe 
after tbe llerllirt gll.lCn) anlJ fo tbe llTuc in tail bimfelf is bounlJ bp tbe JUDgment 
in tbe Scire {a~ias againft tim) nnb tberefo~e bt£i }1effre bcn~ fl)aH aUo be bounb; 
1!l:be lIteco~ni?anct ndmotuiellgClJ bp tbe lffue in tail) t.9 twin bp 1)iS3 neatl), Imt 
lUben tlJi~ i£i p~ofccuulJ againll tbe ][ue bp tbe Scire facias, 1l1bo pleaD,£) rims per 
«;lifcclic in jf&~ftmplc) ano ttf'£) i'£) founll againft bim, be batb now no otbet retitenp 
to ainl)imeelf but bp an .attaint: 31t 11:la~ IJis oWn JLacue~ tlJat be nil) not gibe t be 
iIDrell of lntail in cbilJence to tbe 31urp~ anti t1Jerefo~.c bp t1Jc lUllgmcnt againft 
tim, t bi.s lLanll i.s n011l c~teUlJable, amf'tbe WdeniJam ti~ }Leffee fi)aU not be in anp 
better ~aJe tban. timedf. , 

.a~ to ~1)£ ~talute of . .11 H. 8. cap. 15. 3t ltlas urgcb tlJat t~e Wd£llllant tne 
b~ill.~ J1e1fee of tue lfflle in tail, fi)aU not be receUJetJ bp tlJi~ ~taLUte to falftfic tbt~ 
t£cotJerr) anti ti)at fo~ tbere t1l10 l!\eaCons. 

I. ilLbis ~tatute [~t£n:n,G to lIteco\l£ti~s batlbp (!t:otliu) tte p~eambIe of tte 
~tatute being fainetl ~eCOl.leti£,G. CuffetelJ; tbe pur\lfebl of tlJe ~tacllte t~, :1ll:bat 
lL£{(ee~ fo~ peaulllall falfifie fuel). laetoucries fo~ tbett t£rm.s onlp, but bEte . i~ 
no (ucb teCO\lcrp bp ~o\lin ; anll tbiS ~tatut£ 1I0tt not gibe Cuel) a falfifping, of a 
J;£co\lcrpbp ti)e }Ufi'ee) a,G i£i i)ab againtl·tiS' }J..e1To~, upon an .artion crpell, a~ bere 
in tbi~ ~a{c, anll fOl- bllJieu 1.;e batb bis .attaint fo~ bis p~eCent t£U1eiJp. 

2. :iltbe ~tatute i~, m:\Jat a t£rmo~ fiJall falfine in fucb a manner, as a ztcnant of 
tue jfre£;::l)olll ll)aU, Ol- map tlo bp tbe coutfe of tbe cltommon }LalU, &c. but bert 
tlJe :iltenant oftte jft££~lJollJ CQulll nDt falfifit, no mo~e £taU bi~ J!.,cffee ttre bp tl)i,G 
~tatute • 

. Mouotague Chief Jufiice. 3f tlJi11 ~eeo\lcrp tere batl) bounll (1)e <ellate, bow 
t1)en can tl)is h-d{ee be tcCeitJcll to faIftfie anll plea]) tl)i,G; 7 H. 7. tbe J1al.ll itaU 
nOt be an lntlrument of ])i(ccit; bete tte 3.1Tue in tail i~ tOUlliJ, anti Co fbalI tte 
l!DcfeniJant lJi~ ll.etrce bc+ 
.. Haughton. l[bi~ bet)! J1antl 11la,G not ttargel1 bp tbc Scire facias biouglJt a~ 
gaiuft tbe ]1Tu.t in tail, bllJicl) 1l1a~ !Jut onlp) ~are execLltionem habere non 
debeat, to bll)ict be plcao£i riens per difcent, from ti)c <tollufo~ in jFec::::fimple; 
anll fo tue ]lTue 11la$, ~uetber tuis h-anll lUa~ Jfee~fimple l1ano, ot not) anll bp 
tuis con£equence, being fo founll, tbis \lerp J1aun i.s n011l DP tbis maDe to be liable to 
tbi.£) Jaecogniiance, anll tbat ex con[equente, but lilot bp tbe Scire facias, antJ fo 

. ti)i~ lLanll became to be cl)argclI IIp tbe tillertlirt anti juogmeut, 1l1itb tlJi~ laecog'~ 
niiauce; anll tbi£s bcfo~e tut Jl.rafe maiJe, null tl)e' Came became tbargeable lJp tbe 
~aux 12lca of tbe ](fu£ in tail: .ann fo tbe btfference i)3 llJbe~n tbe .action is b~GugtJt' 
fo~ tbc ll,antl it [elf, in particular, anllllJi)en it i£) (a~ in tti.£) <tafe bert) ont!' to fi)elXl 
eauCe, Qlare executionem habere ilon de heat. , 

Dodderidge. ~tall tl)e 3ffue in tad bere fap aftcr t~is 1Illetnid, ttat be is 11ttl 
nant in taU, certainlp \le ll)aU not, neitber fIJaU bc be remittetl upon a IDifcOlltinu~ 
ance after tbis llerlltrt; if tbe .®atl) of 12 iJert be faIfe, tl)i~ (0 be fo p~OUfJ) bp 24 
tbts to nann in full fo~ce ttl! tte fame be lItrp~obetJ ; after a point trpetl in a teal 
irtion) ne\ler fi)alll)e be rtc£il)Cll to fnlftfic in tbe point ttpe'O; aUl) [0 IJcrc in tlJi~ 
<\tafe, deadp tte Dffennaut bdug ll.effee fo~ pcar~ of tbe 3ffuc in tail, l1)aIl not 
bere faUlfte fo~ bi~ term; tbe jLantJ lip tbe lUllgment i~ boun}), ann' tifj ®fiaLc 
!taMe ro·ttf$. ,. . 
" Mountague, 10 H. 6. l1!:be 3:fftte in tail fi)all not falUne in a point tbat i~ tr'p£l) up 
~(tion. . 

1[:ue mbole <ltourt clear of opinion,bccaufe tl.Ji£i 1t1a~ after mler1Jic)c~£ ll.dfee ij£l.'e 
tI)i\U not be UCd\1eD to falfte to~ ti~ t£rm. 

~47 
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.after1l1atn~ at anotuet time it \l1a~ clcad1' argeell b1' tbe wlJole C!l:llurt, tbat tbe 

lLctTre fo~ pcars fiJaIl bcre not falfifie, anll fo tbe fame bla~ Jnonollnc£D bp MouJltague 
Chief Juftice, anll acco~binglp bp tbe lttule of ,be (Jtoutt, lUfJgment bla~ gibtn fo~ 
tbe Flaintttf. 

S1l1ale Plaintiff, againft Boyer Defendant. 

Aaion on the I~ an gction upon tl)e <lt~fe) b~ougbt againll tbe ilDefenllant a~ ce~entto~ of &c. 
c:~~I(~o~. a upon cbe alTump~t of ~~ 1[C.llatoh tbe fa~e bdng, ~bat if ~e marrfen bis 
Eainfi an Ex- Waugbtet, ue p~omtfell to gtbe btm fo muti 1.l1ttb bee, a~ lJe b'nn glben to anl' one 
ccuror. of bi~ IlDaugUtets. 

1lCl)e ,laintiff laill fn uf~ tl1)ccIatation, tuat be bao gibfn fo mucb to ont, anll fo 
mucb to anotlJet of lJi~ Waugbter~ ;lal'~ tbe ~arrtage ban,tn bi~ life timc, tbat be 
requellell papment of tbts,1.l1utcu blas not paill, anll fo~ tui$ caufe tue ilrtion b~otlgbc 
againll tbe St)efcnnant uis ®~fcutoh " , 

!!Cue (!tonrt cleat of opinion, tuat tue .attion l.UcU Ifet1). 
lrCbe point mobell anll infillen upon 1.l1as (1)t~, (S) 1[1)at tbe ti!lerllict being giben 

fo~ tue Wefenllant upon an.infuffictent :sJ)£ciaration, tbe ,Iaintiff f;tcepting a~ainft 
iJis o\Un IDeclaration fo~ infufficieucI', (l.Uuicb p~Obeti to be fo) 1.l1Uetber in tbi.s <!tqfe 
tue ~efennant tbaU baut coll~ fo~ bt~ lle~atton, bp tbe ~tatute of 23 H. 8. cap. 
I 5. o~ not. 

Haughton Juftice. ;gcbe ~tatute of 4 Jac. cap. ,. llotb not e.trenlJ unto tbi~ 
cIC:afe, fo~ bl' tbts ~tatut£ tbe Wcfenllaut ffJaU babe <!tofts, a~ tbe {fJla(miff fiJoultr 
iJabe ball if be ball recoberel1, but bere cbe £!Declaration being tnfufftcietrt,. tbe !Blain::: 
tiff rouln not IJabe Uis ,"ol1s; but no\U tl)e queftton is, ~betber tbe Wefenlliltlt 
fi)all lJaue <tofts bl' tbe ~tatute of 23 H. 8. cap. 15· 1t1btcu ~tatute raid), ![bat if 
anptlllerllirt llJaU be gluen in an gction upon tbe <!tafe againll tI)e 10latntiff, anll fo," 
tbe WefenlJant, tbat tben tlJ£ WefenIJant fiJall babe bis colls fo~ Uis be~atton; ann 
bere tUi~ l.UtU3in an gaion upon tbe <!tafe, anti a 1!lternitt giben fo~ tbe IDffentJant, 
fo tl)at tbi~ etatute i~ deadp agatuft tue plaintiff; but bere in tUis <tafe tbe llDe~ 
datation p~obes infufficient, abetuer nol.U tbc Wefentlant tlJaU ba11e bis <tofts. 

Gryrnfiones <!rafe l.Uas ettell, Trin. 40 Eliz. B. R. tbat in fucb a <tafe it 1.l1a~ rulen 
1)e il;oull1 not baue bi.s cIl:oft.9'. . 

llDtber @~efitJent.s etten e contra, tbat be llJouln babe bi~ cIl:otl.9'. 
Haughton. Gryrnfiones (Jtafg dtell tbat be fiJouIlI not babe bt~ cIl:ollS, anll tbne 

tbis ([afe \Uas in an action UpOll tbc <!tafe. 
lISut on tbe otber fillC, anti upon tbtp ~tatute of 23 H. 8. tbe cIl:afe ill 29 H. 8~ 

Dyer, fo1. 32. placito 5 & 6. Was cit CD : 3In an ilrtion upon t1)e cIl:afe, tbe gjurp 
coming to giue up t!Jetl: taIerDtd', anl1-tbe talaintiff beinl! caUel1J.l~came non-fuit, bp 
uafon 1l1lJereof tbe llDefennant bp tbc ~tatute of 23 H. 8. uab :J,ullgmtnt to -tt~ 
cober bi~ cIl:oftS. • 

.aftl?t1.l1artJ~ tbe ~eco~n 1lla~ remoi.lel1 bp .tit (If <!etrO~ in B. R. bp tb£ ,lain::: 
tiff, banging l.UI)icb, tbc W£fentJant b~ougbt an ilction of Wtbt in tbe <ltOUtt of C.B. 
upon a ne1.l1 .®~igtnal, ann tbe illtion bdll maintainable; tbere bellJ, tbat tbouglJ 
tbe ltteco~ll be teUerfell upon tue Sric of ®rro~, pet tue iDlaintiff in ttt .attion 
of llDebt, fbaU babe ui£l cIl:oft~, fo~ tue 1.l1~ong anll bc,:ation bI' bim fuftaillell bl' cue 
fitft {ault b~ouglJt againll bim; fo in tti~ <!tafe tbe IDefenllant ucre i~ to uabe bi~ 
([oll,; fo~ bi~ ue~ation, tbougu t1)e plaintiffs Wedaration he infufftdent: 

Dodderidge Jufiice. ~e 1.l1ill fee pout p~efil!ent~) lllbere tn futb a <!tafe a~ tbi~ 
i~) Citoll$lUere giben anll "Uol.t1ell to tbe WefelltJt\nt. . 
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g~ fo~ t~£ otbcr p~dit1ent~ eftcll, 1tlbcce <lto(t~ were not gibcn, tbcp map babe 
paffrn rub filentio, ann tbe matter 110t infrfrcn upon. , 

, ilCbe ([ourt Cremcll to be of jj])pinion, tbat tbe WefcntJattt ougbt to IJabe tf~ COlh~) 
ttpon ti)e ~tatute of 2,3 H. 8. tbougb tbe Wei;laration be infutTfcfcnt, but tbe ~ourt 
l}efiren to fre ttc i0~eanent£i dtcl)~ 

Leu{nor Plaintiff, againfi Godman Defendant. 

Entred Tern1in. Trin. 14 Jac. B. R. 
Rot. 41. 

• 

-! ::.,. 

I, ~ an ,action upon tbe <tafe fo~ fcanllaIous b.1o~t1S, ttpon Non <;uJp. pleanetJ, a ACtion on tfie 
beroilt 11la~ fotirttJ fo~ tl)e ~laintitf: 3\t nla~ moben fo~ d)e fjpcfennant in arre(t Cafe for word., 

Df ]ungmCnt, tl)llt tte Weclaration 1tla£i not gOOl! ; ,aul!, fo~ tbi~ £l)C ,caCe .1tla~, ' tb~ 
~laintiff in IJi~ IDedaration CCt~ fo~tl), tbat tbere 1tlaz a <ll:ommuntcatfon lJet1tlren 
tbe jfat~£t of tbe ~Iainttff anll t~e 1r~fenllant,1tlbo faill unto bim:, ttat Taylor nib 
ileal tl)e ~arc of J. S. ann tbp fon 1tlM confenting unto it, ann a partaker 1t1itb 
tim tijerein. • 

3lt 111a9 urgelJ,t1)at tiJer~ blo~I1!"as t1)el' are lain fn tbiz W.eclaration art not artiona:~ 
bIe: 1ICbe 1t10~l1S fpoken to tbe @Iaimiff bdng, 1[:bp ~tJn 1tJa£i tonf£ntirg to i~) 
ann partalter witb bim, bilt Dotb not aber, 81') be ougbc to lJa\1e none in tbi~ <tafe, 
(a9 it 1tlall urgen) tbat tt~ jfa(1)tr baD ntl mOle ~on~ but oulp tbt~, 11:Ibo bJa~ tbe 
~){aimiff. , , : .' , " 

jfoi the 10latntiff it l.Ua~ tt~gcll, tl)at ~be 1ll0~bS, a~ tbep are laiD) ~r£ 11:Iell aett;: 
enable, anll fo~ to 1llarrant tl)ts, ti)ere <ll:arCg 1llere mCb, 3 8 Eliz,~ B. R. Bedfords 38 Eliz. B. R, 
<!rafe: .an .artillli' upon tM ~~re foi 11:IO~lJ9, biin~ (s.]' 31 was rilbbeb) anb tbeu Sec. 
mert p~itJ!? to It, a'bjubgClJ tbat tl)¢ action men riil.l lie. 

I5 EliZ. Dyer foJ.' 3 if Hawley againll Sydnarn, 'J.i3c is infetteri of tbe robber!, anl) 
ntttrtber Iatelp committED, anD rmclI~ of tbe ~urttei; 3DjUng£ll tbat tbe .actiou 
Hetb fo~ ebe 1llo~bS infectell . 

.anotl)tr <!Cafe l1Ia5 urgeb, Intelp atJjungeil bere fo~ mo~t% bdng, 11tlJe 1lDef('U~ 
lIant~ in tl)£ ~tar:<lrl)amber) 1tlere tbcp tbat murtbereb Thomas Farrer; atljUllQ;cti 
bere tlJe ll1o~lJ~ til be actionable, an1:l tbi~ ~afe aftetlUartJ$ atlirmctl tn a ~tit of 
(jJ;tro~. , 
~ 1[:be wlJoYe <ll:ourt agreeb tbis <!tafe to be fo) fo~ bert, tbe Wefentlam~ (ompJr~ 
tenncll all tbc IDefenbantl)' tlJere. . > " " ;' 

.as fo~ tlJe aberment urgen t.itre to tabe bam maDe, ttat tI)c @Iaintiffs j(atl)cr 
ball tbeu 110 mo~e ~on tban tbc ~laintitf, fncb an abetmcnt tere ougbc not to be) 
fo~ tbat tbe lln1l1 boti) not p~£(ume a 1lluralttp. 

Dodderidge JuHice. 3f on;c faitt to a _(;m~n, 1Itbp 113U$banD bin murtlJ.er fucb 
ail one, o~ barb ll~nen tt ~o~fe: It IJat1) fhi;n ili CUf9 <lraCe atijttD~cnJ tbat cl)e .allien 
Iictb 1l1ttlJeut anp fuel) ab'erment ; tlJe rearon of ti)is is apparent, brcaufe lve can 
babe Ian otte ~u~ball11, anll rlJcrcfo&c tere is Clmaimp fuffident. , 

~Iit it' i9 n(li fo l)ere in t1)i5 p~incipaI <!tafe, fD'~ ruat lye map i)abC mo~c' ~OnS)lntl 
t1)erefo&e fo~ tI)e maintenal1ce of ttis uis gaton, {Jc oug1)t of tll'cefifip to l;a\Je l)a1) 
fucl) an abetment, (S) 11tbat bis .jfati)cr, to l1J1;Jottl tI]e lUO~ll:5l.1Jere f1JokCll, uall noi, 
mo~e ~O"S bUt enll' tlje lE'lailltiff, alii) 1tlituout tbi~ auctmem, deadp' t~e ;Jrtton 
fl,etl) uut/ • 
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j[be mboI!? ([ourt agrUl1 l1lttl) tim ~crctll) ann tlJat mitlJout fuel) an abnrncnt 

(1UIJicb in tbt~ ([a£e is 111anttng) tte 9rthm upon tte ([afe fOl tbefe \l1o~tls llltll not 
he: Qintl fOl tuts orniffion of tlJil1 allcrment t1)e necIaratton l)ere is n.ot gOOl), ann 

Judgment, &c. tbcr£fo~e tbe mIcef tte <!toUtt 111a1i, Q!od querens nilcapiat per billarn. 

Parry Plaintiff againfi Parry Defendant. 

An Aaion of I~ an .action of bebt b~ouglJt tp an (jJ;J;ecutor, & profert hie in Curia literas tefia;. 
Debt. rnentarias; tbe 3IDefentlant bp ~lea i1)e111etu, tljat t be {lattp 111btclJ 1t1a~ beall, llten 
I Ro.Rep·39S· intefiate, anti tbat lLetters of Xlnminitlration blere g~antgn unto IJlm, anll takei? a 

~rabers, abfque hoc, tbat tlJe 10laintiff i~ (!!;~e,uto~; ~better tlJi~ be a goolll[ra::, 
bers n~ not blas tbe quetlion. 

1Jtbt~ <!ta(e 111as firtl mOben, Term. Trin. 14 Jac. B. R. ann tlJen urgeb, tbat tbis 
Term. Trio. :m;raJ.1er!) is not gOOb; but if a ~raber~ bere i~ to be taken) be ougtt tben to tabe 
14 Jac. B. R. traber(etJ t"at lJe mane no fue" _iii. Bec. ~ 'J 

Coke Chief Jufiice. 1r~e llCra\)er~ is not gOOl1 deadp, fo~ tbat lJe map 11e (jJ;~::: 
.ecuto~ of 1)ls o1t1n bl~on~) anb (0 ttis 1lI:rabers i£! not goob, up tbe ~ock of 
7 E. 4. ~o :m::~aberS5 at ttU is to be taken, blbere ~e b~ing~ an .attion a~ (!!;,:e? 
cutOh ' 

llCue \lllJole ([ourt agreen blitlJ lJim betein, tl)at tte llCraber~ blas not goon, ann 
tuerefol-e up tbe rule of tte ([:OUtt, a lIap bla~ tben giben bim to put in a peump~ 
to~p ~lea, as te moull1 tlann unto it. . 

.a:fterl.llarns, (S.) in tl)i~ llCetm of Mich. 14 Jac. tbi~ matter ltlas mObeb again 
upon tbe !1Crabers, anll urgen tbat tbi~ 1lCrall£t~ 1t1a~ not gOOb; ann to marrant 

, H 6 £ 6 tlJis, (1)e 11l3ook~ of 10 H. 6. foJ. 26. ~ E·4· fol·33· & 4 H. 7. fol. 13.' 111ere 
J~ • • • 2 • ettel1. . 
8c • DodGleridge Jufiice. 31n ~ E. 4. fo1. 33. tuere i~ a confetTing anb aboibing bp a 

tefural. . 
~be bllJole <tourt dear of opinion, tbat tbe l!l:rab£r~ beu f~ not gaob, but ber)? 

abfutn ; but if anl' llCraberS at aU 111a~ lJefe to be taken, it tlJouln babe btitn abfque 
Judgment for hoc quod confiituit eurn c:xecutorem, but tbe :lll3ooks liD queftton it, bllJetber in (ucb a 
uhc Plaintiff. ctafe anp m.:rabet~ ouglJt to be; but ttc $traber~ lJere i~ not goon, ann Co bp tte 

rule of t~e <!roure 3!ungment blil~ giUm fo~ tte ~Iatntiff. 

Ejeaione 
firma:. 

Havergil Plaintiff againfi Hare Defendant. 

Entred Termin. HiHar. 13 Jac. B. R. 
Rot. 868. 

I~ an ndiol1 of $trerpa~ anb C!l;jertment, upon Non culp. pleantll, tbe 3urp 
{ounl1 a fpedal tIllerbict, upon bllJicb Werl1itt tte <tafe appearelJ to be tlJi~, (S.) 

£!Dne Parlour bla~ (ei(en of tertain Jl,.anl1 in Jftej:fimple, anb being Co (eifelY, ~e 
grantel1 a 'lRent clJar~e of 201. per annum out of t~i£i lLann unto one Odour,bi~ ~eir~ 
ann Xlffigns to be pail1 at t\tlo jf£a(t~ bp equal po~tion~) 1.Uitb a claure of bitlreC~) 
if bebinl1 bp tblentp lIap~; anll fo) furtlJer affurance of tl)i~, lJe bLl1 cobenant upon 
tequell, to lebp a JHne unto one Hill anl1 Ewer ann to tlJe ~etr~ of one of ttern) 
hlbicb i1)ouln he to tlJe u(e~ e~p~e({£l1 in certain 3nnet1ture~) (anti no ute i~ tbere 
l'1p~etTetl) but in tl)f~ tlmnuer. 
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anti furtlJ€r ~o1Jenant~, tnat tQen, anll from turnee fo~tb, if d)~ fain rent iVall 
~e l1ltJtntl in part, o~ in1t1bole, ann'no l:!iftrers upon tue fanll, o~ if anp Diftref$', 
tf a ~ertOUS bt maDc o~ anI' pounn b~earu,Dl anl' ~epl~tltn [uen ; tlJar turn it a)onI]) 
be lalUful fo~ tlJe <1B'rantre) biz ~£ii's D~ QliTign.s fmc tbe faib h,antl.to enter, ann tl;e 
fame to retain until 1)e be (ati~ftcl) of cue rent bebinll. Hill £lie£! befo~e [Iu!' requeft 
maDe to letlp ttc jim'. Odour t~e <!B'~antee atTign£l riJis rcnt obet: umo Woodward, 
ljis ~eir$ ann afftgn.s,1Ul)D (eUs tuis unto William Filher t I)c JLe!ro~ of tbe 1l11aintiff 
,anti to 1)i~'~cir~ antl xlffigU}lll1ftij aU ttc benefit~, anll p~ibUet'Q;t$, ili~idJ te 1JJap 
anp 11.1ap to babe. . 

ilftermartJ~ 101. of d)e rent 11.1as bebfnlY, I I Jac- afterl.tlat.ns the $'inc 111a.9 IetlictJ 
'Frin. T~rm. '12 Jac. to tte fain ur£~, anti uo mo~e lfe~in1J, tl)e af.fignre of d)c 
rent fo~ tbe rcnt befo~e tbc fine IebpClJ, IDUicb not paitl; after tIjC fine lye 
came to Di1lrain, an» upon a lReplenln fuel:!, be enters tmo tue lLann fo~ ttebJl)oIe 
rent lip fo~ce-of tbe fain u(a;',ann fo~ tbe trial oflJt~ titl~ IJe mahc~ a ~eaf£ fb~ !,cilr~ 
unto t\Jc ~laintiff; nUll tben tue 3lurpcondunl?, tlJat tf.tbeJU:1To~ llaUe n goon titie 
to make tUi£\JJ.,cafc, tuen tl)ep no finn fo~ tue ~Iaintift~ anll fmanlJ(tmW~e£i, fo~ tlye 
namages in tue l!\eplellin; ann if tbe )1e1To~-babe no. JJooti title, tl)cn ttel' finlJ fo~ 
tbc WcfcllTJant... '.' c' 

1LCI)ifl cafe bp tlJc '1lu~ge~, 1t1a~ fain to be a tafe of ber1' great' confequeuce, tbe 
fame trcnclJirtg unto aU affurantes to.be mnDe, 1tIbicb cafe 1lla~ IOll{r alltl fCbna! 
ttmr~ arguen at tl)e ~ar; at1:0 aftermarll~'bp aU tbe four 3uoges • 
• 31t \l1as in tuff) cafe urgen fo~ tbe SDefennant, tuat no ufe COulll, bere arifl~ uport 

ttl.s .(rine, 'becaufe tbat. one of tbe partic~) to 11ll)om tbe jj=ine 1t1a~ to be ltbpetll1te~) 
befo&e anI' tcqucft mane to tau£ tbe JFine ICbpcn."h :1 

jJ;2otUJitlJftannin~ tl)i£j, ~t was bp Henry Finch urgetJJo~ tbe l0Iaintfff,ti)at 1tJitu~ 
nut quellion tve urc fiJaU rodl driee. jfo~ if one.(otlenaut~ to ICbp a jffue bcfc~t 
fuel) a l1ap, alcbougb t1)a.t d)e jfine lenten lliffet~ from tte 3inllClltttl:e, in teme, plant, 
in tbe qUilntitp of tiJe actC~,l)~ ill tbe perCon wbicb occnpicll t1)t.s,pct lllbcn tbe ~ine 
i~ lebpetl, it fiJaU be imcntl£1:rto be to t1)e fame it(c~ In (1)e ~nncnWtl?, a~ appearS Ck . 
in dJ£ Lord Cromwe1s ~afe, Coke :2 pars fol. 69. in Dowmans ~afe; ,?oke 9 pars fol. J. fo~. :9~E~~S 
ann in ttc ,<!Barl of Rutlands cafe, Coke 5 pars fo1. 25. Co ijcre U1 t{1t~ cafe; altuouQ;b 
.oue of (1)c perfon~ ficft fpecifielJ, i~ not namctJ, (S) Hill" beamfe be 1Us!3 DeaD, pet 
tbe jFine t1)aU be intCnn£il to be to tlJe fame uCe~. . 

.. ~~ tbi~ purpofe a cafe 111a~ titetl, Pafch. 3, Jac. 5. B.R: 5_. tBan?ard Whetfione attn Parch. 3 Jaca 
Wlthlpoles cafe, Swanfied agatnll Elyo.~; bemg tbe parnes m tiJtS ([cuct tubere tue B. R. s:c. 
<totlcmlUt 1i1a~, to fellp a jfinc, befo~e' fuei) a nap to certain uf(~;tlJe jHne liean> nate 
befo~e tbe §1nnenturc. lliefolbetJ ben, tbat tl)i~ Ott~lJt to be taken to be to ttc ufe 
in tue 3!lltlCmUre : if tIJe fame be aberrell to be Co, anI) fo gi1.1fll in £biocncc. 
~ut it 1l:ia~ aUo reColbcn in Whetitones cafe, tl;at if tbe ~ur!J tlO ftntl tbiS !r!cnr~ 

taUp, tben it ·fi)aH not be {menncl1 to be to tlJe fame nrc~, (S) biiJere tbe,.jffne f£J 
ftdt, anti (lJen tiJe 3nll£nture of ufe~, 1111)1cb Jrine O;all be I£b!,CD to ttc fame ure~ i 
tcre tbe 3lurp in tbtu cafe i;alle foun1) r1:}n£11p, tbat tui)3 jrine i~ to tlJe ufe~ in tbe 
lnocl1ture; anti tbetefo~e 110t to be queUioucD. ' 
~be tute! matter tonfillerabie in ttfs care i£), tubed)!?r Fiihcr tbe bargainee, lJl' 

tis £nttp batb gaine]) unto lJimfdf fucl) an r1late in tbc lLann, 8)3 111ill l.1.1arrnnt d)c 
ll.ca(e f06- pear~ mane bp lJim to tlJc @laintiff; fo t!Jat be upon an Duller map 1l1aln~ 
tain an Ejecrione tirmx. 3lt 1t111~ ftronglp ttq~e}), tunc bp tbi~ /l),t.9' 'emr!', I)e lJiltlJ 
gaine]) a gOOl) anll n la1t1f~I dfitte, fo tbat 1)e map lllell make of t~t~ a ileaCe fo~ 
pear.9'. ~f no jftne 111£re m tbe cafc, but ti)e ~utlenturc onlp purpo~ttng fo mud); 
pet 1)e batb fiJC1Detl fuffidcnt r£tnfe befo~e to hlarram tlJe maltin~ of tIJts efratc rOy' 
pear9; f06- it i~) (5) if tbe rcut be bebtntJ, a~ltJ, no lliftre(£l, ~pon tile lLani.1, o~ ~f 
a llteplebin be b~ot!~!)t, tben Flfher tbc bargamee, to cl1t£r lllto tbe linnn, ann t~tZ: 
to bolo untll tye rent of 20 I. uc paitl lInto tim, anll ~ere valf a peat£! >:em 1.Ua$ tf1l 

. . • 1~ It ~ ~tntJ) 

.. 
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l)tn1:l, bp ttJi~ entrp fuc~ an <W1lat£ i~ gi11en unfill ttm, as it ltJa~ urgeb) ttat of tbi~ 
\1£ migl)t 1tJell make a iLeafe fo~ l'ear~. . • 

3if a miln botl) ([obenant> ann grant tlJat J. S. fi)aU babe bi~. ILarill until' 10 1. bt 
leb1:'£1I; o~ if be tlnd) <!tobenant ann grant t1.)at l)e {ball lJa11e btJ3 1l.anb, tl)i~ fiJall 
amount unto a !Leafe Df tl)e Jlanll, until t~e 5 I. be pain. 

5 H. 7· f. I • .a mall tletlJ licence anotber to tolo ti~ }.I.anll) tl)i~ {ball amount un~ 
to a =J1eafe. 

27 H.8. fo1. 5. £!Dne botl) eo11enant ttat J. s. mall 1)a11e ti~ ~ouCe, 011Jia <ltobJ) 
111' tbi~ t1)£ p~ov£rtp i$ v~efentIp alterell from l)tm to J. S. anti tl)ere bp Fitzher
b~rt, if one tlot~ ([o11cnant tbat J. S. !ball ~a11e bis; J]..eafe) tlJi~ fi)aU be goon to 
l)lm. 

1 Mar.f·96.&:c. I Mat'. Dyer 96. Seymors <ltafe, a man 1I0tl) cobenant tlJnt anotlJct tl)aU lJabe lJi~ 
Jl.,anll, bl' tlJi~ 1)£ tball IJa11£ it, anll tl)ete a ufe map tife bl' Ctlcl) a €o11enant. 

8 E. I. Fitz. tit. Ailife, pl. 41 2. ~t i~ tl)u£ allmittell) tl)at if one c011enant~ tbat 
J. s. man l)abetis }Lantl fo~ Co manl' peat~, tl)i~ i~ a goon iJ.,eafe fo~ Co manl' pl'ar~ 
a~ are namell, 

S Jat. B.lt&:c. 5 Jac. B. R. betbl~n Turker anb Squire, a man lIotlJ cobtnant to fuffer J. S. to 
enj0l' bt9 lLann fo~ fi11e pear9, tbt9 refolbtll to be no JUde fo~ peat~, bdn~ but t9 
(uffet, bJLJicl) tells onll' in 1)i~ ~Hll; but bere it 19 dear, tl)at bein~ couplen 1llitb 

37 H. 8. Sec. 
tlJe \1.10~1l ([)~ant, tbi~ make~ a goon Jl.,eafe f:o~ peat~. . 

37 H. 8. Brooks <!tafefS) fo1. 69. placito 309. Brook tit; Leafes, pla:ito 60. l:1)at con-
venit & conceffit) llJall make a goon )l..ea{e, fo tl)at bp tljde ltJo~ll, a~ it 11la9 urgelY, 
Fill1er tbe alTtgnre batb a ~oon anti a fi~et1 <waatt) ann not bardp at 1mill; tlJe €o~ 
tenant being tlJat 1)e fi)allboln tl;e Jialln until tbe attetages be pain,- hlbiclJ lJete 
1t1ere 10 l. fo tl)at a~ it \1.1a~ nrgell,l;e batl) l)tt£ fuel) a fi,:ell ®tlatt, of b1l)icl) be mal' 
make a iLeafe fo~ pear~: 31f 1)e lJan but onlp an ®Ilate at ~HII, o~ a bare perception 
of tbt p~ofit~, fucl) a ene couln not make a IleaCe; bere be batb a cettain ILeafr. 

14 H.8.f.14' 14 H. 8. fo1. 14. bp Brudnel,ILanngiuen to one till 201. be le11p£lJ) tlJi9 is a 
a Mar. Sec. goon iLeart ; but tbt£lltJas not fullp lletetmin£ll, until 2 & 3' Ph. & Mar. 2 Maria:: 
2 Be 3 Mar.&c. Brook Leafes, pl. 67. Brooks Cafes fo1. 101. pl. 462. bl' Bromley anll otb£t~; a Jl.,tal't 

malic to J. S. till 101. be pain, ann bJftbout libetp, tbi~ but a iLtaCe at ~ill fo) 
tlJe incertafntp. 
~ut 3 Maria: Brooks Cafes, fol. 102. placito 468. Brook tit. Leafes pI. 67. 3t bJa~ 

tl)ere belll bp aU, 31f one IeaCe JLan11 to J. S. till l)e batb lebpell 20 1. tl)at tl)is is a 
goo11 'l!.eafe) 110t\1.1itl)1lanllin~ tbe incettaintp. 

Coke 4 pars fo]. 81. ~fr Andrew Corbets <!tafe toutbing tbis matter: 3t 111a~ tben 
furtber urgeo, 1[:1)at if tbi~ <!to11enant bJtU not ai11l)tmy tl)en 2. 1[:~e jFine (1)en le~ 
bpen to .t1)e uCe of, &c. until 10 l. le11pell, tbi~ \1.1i!I make t1)i11 goo11 ; !ll:1)e €afe fo~ 
tbf~) being a Stine islebieb to t1)e ure of J. S. till 101. le11pe11; tbis .i~ all onc) a~ 
it tuas u~etJ 1nitb tbe ([afe of ~tatute~SI9rr(1)ant. 

27 H. 8. Sec. 1[;1)fs uCe bere i111l1ell c,:eCutell, lJp tbe ~tatute of 27 H.8.I<. to. of nfes, 27 H.g.). 
upon tbe matter, it is tl)i~ betp caCe nobl i'n qudtion, after tb£ ~tatut£ of ures: .ait 
3lnnemure of ~Obel1ant, if be no not mattl' tbe Waugbter of J. s. t1)at 1)e llJall tolb 
tbe Jl.,anlJ, until 100 l. be le111'£11; tbete tel]) '1)at t1)t~ i~ (ucb an ~llate a~ l)i~ 
<It~tcuto~ fiJall babe 1)ete bp tlJiS jfine leb1'ell to ebe ufe) &c. 

Fifher, a~ it ltJa~ lugen, l)att a ~oon ann a fi;ren <!etlate, out of bllJicb 1)t map lJ£~ 
tibe anotbtt (lJ;lltlte, tJ£terminable upon t1)e pal'ment of tlJe tent bebinb. 

It ltJa~ urgen fo~ t1)e Wefennant, t1)at t1)£ daufe in tbe 31nlJentute i~) tbat if 
t1)e rent of 20 I. be belJinlJ, but 1)ete tlJe tent of 10 1. iJ3 bel)inb, anll tl)erefote be 
cannot enter into t1)e ll..an11. . 

:i!Co tl)i~ it ltJa~ aUengell fo,. tbe 10Iaintitl, tbat if tbe 20 1. 0,. aul' patt of it, be 
btl)inlJ, tl)i£lltJa~ tbe true inunt. anll mcaning of tbe 3nllenture) anti tbe namillg 
of 20 1. t~ but. a lIeagnation of tlJiS. 

• Dodderidge • 
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Dodderidge J ufiice~ gs to tb,e finDing of 10 I. onlp be~tn'O) tbig ig not goo'O, fo~ 

be ougbt to ~a\)e fpecifielJ) if bebfnl! itt aU o~ in part,te tben to ta\le tbe !LanD; tbi~ 
., is not bere fo 1I0ne. . 

. Haughton Juftice lIiffe~ell l)ertin from bim in opinion, becattfe if tte ~rnt fo~ 
!Jalf a pear be belJhro; tbc .2UTiCe ougbt to be- b~ougbt fo~ tbe l1lbole Jarut, De red
dim prredicto, bere it oug~t to l)abe (ucb a contlruttton, tuat if tbe rent iJe b£l;illtJ 
at anp time) 111ben tbis;; ougtt to be pailJ, ttat t\len, &c. fo~ eben tbe iaeut of tl1lflltl' 
pounlJ.~ be~intl) altbou~b not ttuentp pounll ilf tbe rent, ann (0 tbt~ ifJ gootl.a~ it 
i~ founll. '.' 

]t \Ua~ t~en ttrgell furtter fb~ tte Wefennant, tlJat tlJe 10 I. ll£tinll, anti f(l~ tlJt 
bll)td) IJe eilttell into tbe hanD, tbis l1lag (0 llebinlJ) befo~e tbat tbe jrille 1l18S lebfen 
anll fo l)e (annot enter into tbe ]1anll fa~ tbi~ 10 1. ltlbicb hlas bebin'O, ll£fo~e tbe 
..*ine l1la$ lebpell. . ." 

Dodderidge. lf tlJi's be fo, tbiS ~ a gall in tIJe ~afe. 

- , 

gnll £0 tl:)tp €:afe l.1la~ anjouritelJ fo~ fureber .argument. " 
gfterl.1.1a.rtJ~ (S) Termin. Parch. 16 Jac. B. R. tbis <!Cafe ltlas mobel) again, anll Term. I'Jrch, 

nebatell. J 6 Jac. B.it 
Haughton. ~efo~t tbe ufe is bere to afife, tte ~cnt bugbt to he bebintr, a.1jlJ &:e. . 

a Replevin b~ougbt; tbe haW nfpeas initium aCiionis, lllbtre tbere' are niller~ 
<It ircum fta ncc~ • 

.anti 1'0 tuftlJout furt~ct nebate at ttt~ dme) tbi~ <!tafe rellell upon a Curia advi· 
fare vult. 

after111attJS, (S~) Term. Trin. 16 Jac. B. ~. ,tbiS <!tafe Was tlJen mobell again, Term.Trin.16 
anll anjournen oUer fo~ tbe 3lungt£l to b£Iiber tbeir opinions;; ~er£in. Jac. B.R. Bee. 

gfterl.t1ar~~;. (5.) Term. Mich. 16 Jac. 8. R. tbis <tafe 1l1a~ mObell again • .anll Term.Mich.16' 
fo~ t~e plamuif . ..... . . Jac. B.R. &c. 

Coke 2 pars fol. 92 • & 93. Binghams craft blas etteD) hl~et~ to tbe. perfertfon n~ 
tonfummation of a tbing, tl1lo aCciDentS art requifite, ann ttt one lJappel1~ in t\Je 
time of one, anlJ tl)1? otl:),er in tbe timt of anotber, in fueb a <It:aft, neitber tte nu~ 
no~ tlJe otbet {ball take benefit of tbts) becaufe tbat botl) bin not fall in tbe time of 
an!, of tl)em, anti botl) ate requUite to tbe confummation of tbe tbing: il~ if lLl'I~D 
anD !1l:enaitt f~ bp cettain laent; anll tbe 1!Cenant cdfe per ill) an. ann after tl)t JL,o~b 
grants;; ahlap 1.)hs ~eigniol-p; anll after tlJt lICenant ,eife pur auter an, in tl)is €:afe 
none of tbem flJaU take benefit of t1.)is ceifer. 

Haughton J ~fiice.31ubgment in tbt~ ClCafe ougl)t to be giben ,fo~ tlJe llDtfctlbant;' 
tltber~ queftions l)abe bam mObet! in tbi~ CiCaft) ll1b"t~er tbi~ ltlbfcb ·tatl) l)appClll'tI 
ilJaU re110Unll to (1)e benefit of Fifher t"be .2ltrtgnre; it tl)aU tlot; lIii1er~ 1IDbf£rtion~ 
mane againtl Fifher, anti rulen to be none: i::be quellion, .ljct~er Fifber \Jere 
tball take benefit of tbt llon-papment of tbe lItent bdo~t t~e 3J=tne) t1110 quettton~ 
are confill£rable bertin. 

I. llCbe manner of tl)~ tiling of tbi~ uri: !tbt~ is plainlp llirertrl1 in tlJc lnnctl~ 
turt, tl)at t1;£ fame lbaH be to tbe ttft of Odour, l)iit ~efres;; anti .amgll~; tbig t.s 
(0 bp tbe 3lnnenture of 8 Jac. to be to tbe ltkt nfc~) but not to tbe fame ufe£); Hke 
unto tbig, ltl~ere tbe Jlling grants unto a nelU <to~po~ation eafdem libertates,1ll1)tcl) 
London "batb, tbtfe (ball be fucb, but not .tlJe fame; tlJe intention nf tbi,; fpedal . 
berbirt iball be to tbe ufe of Fletcher: Parlour, 111bo bere lebptn t1)e jftne, mig!)e 
1)abe malle nem ufes; bere f~ one nfe limitll upon a contingencp, upon a goon conlll 
ftberation, a goot! tntertft gi\}cn in tbe uCe upon a contingent, tlJerefg6e (1)e ~ctt 
llJall not be in ~arll, tere in tbt~ craCe) tbere i~ no rigbt of (be ute befo~e tbe 
jftne comeg. .,' .' . . 

Binghams <!tare IJiltb brett obfcacn bp tbe otlJer fine,tl)e ~ate tlJert· cf t~e Ce1Ta",: 
vit, tbe uafon of tl)at €:aCe mucu bfffets from tl)e CiCafe bere in qUdtiort ; CiCtlfe~ 
tbere llttt, ltlbtc~ en l1;el.U make R!!atnll me) but upon t!~ f~amfnathm tbtp 1.10 not ~; 

t~t 
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rennin.,. Micb. 14:rac. .Part 1:11. 
tlJe <U:afc tt£te pu~ of,tl;e ~urili1Jtp, anll (If tte, re\J'erfi~n gtantclJ~ tlJHe teflJaU 
iJatlc tbe @ar'OQjlp m r£{llcll (:f, a fo~mH 'qgbt .llllJtcblJe~ l;aTJ,. but it i~1to. fo 
{)£r£ in tl)i~ ~nfe, 1lJ~el:c tl)erc tf.) uo fD~mer Ji\lgbt, bt:t a.new iltig~t' up. tl)e ~ 
.$fine. . 

, 2 & 3 \V13ri~, Dyer fo1. I 30' acco~binQ;lp rtp~£f~ in \Join.t, in cafe of. Batlt1 
fiJil) , 1UI;cce (be commellCcmc~t ~f tbe 3jlltrtell to t~e ~~artJfi)ip;1tIa~ up tue 'l12atl) 
.of (1)£ jf atl)£L', bef(l~e tbe ~elgmo~p grant!l); bere Ul tlJ1!ualt (1)e tent ll1a13 aucar 
to Fifher, nnn up 1J1m llCmanllCll, but tl)i$ ll1a~ all b£fo~e ti)£ j'fm£x ·te (iJUI.otllc~ -
nHmll tlJi~ ill' fo~ee Df ttc (ontJi tion, b£fo~e dJe ;Pille. lebiell, no~ ptt bp rrafon of 
anp fo~mft tiglJt tbat 1)c tal); bete it i~, if it il;all l)alJpm tbe 't:cnt to ue. bebinb) 
tbf~ not to be imenlJc:o, tl)at 1Ul)iclJ 1t1a~ iJciJinll IJcf(i~c tbe jFine, fo tbat fo~ tbi~ 
]Jlellt tlJu~ bel)inl) bcfo~e tIJe jFtne lebten Fiiherttc ~fiignre .baD no rfgtt to enttt 
fo~ dJe faml?, no~ pet a11p 1Uav~ imilUlci), ttJcrebp to I.e enablen to maRe a }leafe 
fo? tue ~Iaintiff) fo tbat t~c ~lainttff l)€re tan iJf:ll£ no go01l title unllet Fifher 
ti~ ll£iToh ann tiJer£fo~e ~u1Jgment ougbt to be p;itlcn a~ait\frtim) ann fo~ tbe ID£~ 
fennant. 

2. Dodderidge JufHce agreel) wit!) tim, t~at 31ubgtl1cut ouglJt to be giu£u fo~ 
tit IDefentlant. \ 

31n tti13 <!tare rome quHlions babe bien mabel!,. ltll)fcb babe brett up (1)e lunges 
obec:::wlcl:I. 

1. i[;i]e fic(t quetlioll, \t11)etber upon tte 10 I. tent II el)iUb, tte nfe i1laU arire ; 
tlJis i~ 1J£1:1' clear, tbat it ft;aU well artrc, tbe <ltob£nant 1)£ ing, tbat if tbe 20 L O~ 
anp part of it fban be bebiniJ. ' . 

2. 9notbct point mobetl, _lJctlJ£t tbefe contingent b£nrfit~ map be aiTigneti 
(lbec o~ not: lfCbt£' tlJe ([ourt aUo agrel?i3, tbat tbefe map meIl be aiHgneo O1J£r, 
l1ecaufe tue)? are anne~e1J unto an ®llatc) ann to an 3imeteit, anll (0 tl)cfe are well 
atTtgnable. . '.' 

3+ auotber point mabctl, (S.) Sbat benefit tbe £iffignk bere {baU l)abe ; t~i~ 
tiJe ~OUtt batb ltkell1ife t£folb£tl, tlJat.tbe .t1ffignre fi)aU tabe tbe (arne 1:enefit, a~ 
i)ip <1l5~a1lto~ fi)ouln l)abe I)atl. .. . . 

4 • .anotber point mObell, _lJctber tlJe .2(fftgutt, bp lJi~ entrl' fo~ t\le non-pap~ 
ment of tbe rent, \latl) fuel) a tJ0lTellion, a~ tbat tbereof be mal' mak~ a !..eafe fo~ 
l'eat~ fo~ trial of lJi~ title. , 

lItlJi£' tbe <!toutt aHo rdo{betl, tlJat lJ£ I)<ttlJ (uel) an cellat!?) a~ tbat be map make, 
a lienfe fo~ l'eat~) ant) t\lat be \latb not onIp bp tbi£' a bare occupation, l.lUt alfo,ti)£ 
abrolttte po1T£ffion, anll of tul)icb I)e map tueU make a }leafe fd~ pear£!; ann fo (9 tbe 
'~ook of 27 H. 8. tol. 5. tbat ill? tbi~ l;e batb fueb a polTelTion, (If 11lbicb be mal' 
make a ll. ea (C'. 
. ill:be ue]:t anti great (J,ueilion bete ·i~,tlJe 111m t 1tlas tlue anll b£l)intl befo~e tl)e 
$fine Ic1Jpett, untU tbe jFtne 1tla£! le\)1'£tl,tl)e ®tlate am, remainell in Parlour, 1U1J£n 
tl)C j'fine comes aftcr1Uarn to be Iellpell, ~1)etlJet tlJe .¥UTignre [baU 110m come to 
babe t~e urc of tIJe :I1aniJ to ati[~ unto bittt, ~p uaron of a tbing 1tlbtcb bappcnel.l 
lJcfo~e ti)e jfine 11la~ Iellpci) tubieb wag tbe 10 1. tent tl)en b£l)inn. 

sa~ tDuel)ing tbis-,it {ball not, neftl)cr can lJe be fo~ t'bi~ tJefault tl;u~ bapning ~e~ 
fo&c be mas intitletJ to entcr into tl;e ll.antl, no~ bp tlJi~ ufc can be be anI' 111apr; 
intcrenen in tlJe }lanll, a~ -to make a ll.eafe tbereof, ann Co tbe hea(e not goon) 
ann ~,Ul)~ment oup;tJt to be gibell againll bim, a~ tl)ip cafe bere t~. 

llBut fo~ ebe ufe, to arire fo~ a Wefault after ttc jfine lebl'en, tbi~ ma-p 
\Uen be. 

1Itbe !Jell argument ttat can be ,mane fo~ fnct ne1tl ~a(e~) i~ to be i'J~allln out of 
tlJe reafim (If t~e o~igiual <ltantrattit felf. " 
~be ftt~ ~ea£on map be l1~al.l.1u Ilut oftbe ~<lITo~t1~ of tbe lnnentute, being; 

tb eIc , (S.) I , ~-
i. l[~at 



Part III. Termin. Mich~ 14 Jae. 
I. m::!Jat a jFine £ball be Jebien, anti tben aftrr to tlJe nre &c. 1l.lben ure~ ari(~ 

out of a jj=ine, tbi~ to be after rue jHne lellieo. 
i1~ fOl <!tontingencies lJapntng afur tbe jFine Iebien, tlJc!' reacb Unto tlJ'e Qlf::; 

fignre bcrp 1l.len, anti of tbefe be fi)all babe benefit. . 
i1 (econll ~eafon, fo~ tbat Parlour lItn not part 1l.litb tbi~ )arne PlefentI!': !rete 

intention 1Uas, tbat tt}e(e <lI:onu(re~ fi)ouln tfaun (etreb of tbis contingent ufe. . 
i1 tbirtlllteafan: ~£te it 1l.la~ agrcc)), tbat tbe jfine being iebicD, fi)oulb babe 

telation unt6 u(es in a fa~mer ]ntlemUrf, of tlJing£l1l.lbiclJ iJabe tbdt continuance 
anll b~ing, but not of otber nem tbings 1XllJieb bappen in tbe inthim~ 

llCbe <!CaCe,; put in Binghams <lI:afe, are upon anetber lcafou) anb ti~ not matel) 
1Uitu our p~ercnt <lI:aCe. 

Coke 2 pars, 1ILbe lLOltl Cromwell anti Andrews <!tafe, t1Jf~ berp <iCafe in effert, Coke 2 paro' 
anti lUit!J Cucb (J!:obenants a~ art !Jcre iit tl)isliltafe,; tberf an iltJbo1l.lfon faU~ 110ill &c. ' 
befole tue §fine, after1l1artJs tbe jfine i.9 lebietl) tbe iltTignre of tue ~anno~, wit!J 
aU ebe Plofits, !ball not babe ebi~ ta~dentment; tlJere tue <1!:obenant 1tJas to lebp 
a jfine to tbe nfes in tbe 3!ntlenture; tbere tueft ~oii1ts ufot11en. I. 1IL~at tte 
~~o\liCoe makes a <!tonbititm. 2. m:bat tbe Came fi)ouln be to tbe firll ufes, being 
aU upon one contract, tbe <!tonbftion not bellropetl. 3. ilCoucbing tbe bleacb of tbc 
4ltolltlitioll, t!Je <!taCe i~ tbere put of t!Jegtlboltlfon, falling \loil! btfo~e tl)e jFinc, as 
t!Jere it 1l.las of tue atJbohlCon ; Co bere of tbts laent bebintJ, bcfole rbe jTine, i~ as a 
~!ip fallen from tbe 1!Crre, 1l1bicb tbe .atngnee tere fi)aU not ~al.lf, anti fo no eaufe 
to tlitlrain fOj tbf~, nOl- anp title to entfr ann make t!Je }J.l'afe to tbe ,laintitf, fo 
tllat tbe title of tue ~Iaintiff) anti of bis }l.tlTo~ failing, lutlgmcnt otlgbt to be 
£ibe11 fo~ tbe i)efentJant. 

3. Crook Jufiice. 1ll:tat in tbfS <!tafe 3lullgmerttougbt to be giben fo~ tte 
i0laintitT. " , 

jrour quellions babe bren mOben in tbiS raCt. I ~ . ~lJetber 10 1. lUere brlJintl, 
Ol 201. 2. _betbet Filher tbt .atngnee fiJall uabe benefit of tue eOlltlition. 3.]f 
lJe fi)ali, t!Jen bl!Jet!Jet!Je bat\) fueu an ~llate in t!Je Jl.,antl, of 1DIJicb be map make 
a Jl.eafe fo~ pcar.9; tlJere are aU of tbem refolbcn fo~ Fither tlJe 2lffignre. 

ltbe fourtb anti great !Elaine; tbe ~ent 1Ull~ lJebinn, I I Jac. btfo~e tbe j]=ine Ie:;$ 
11ie11; tbe Jrine was aftet1tJarl:J~ Iebieb 12 Jac. tl)£ IDillref~ fo~ tue ilicm taken 
13 Jac. after tbc jFine lrbien, _betber Fither tbe ilffignre fiJaU babe atlbantage of 
tbis faUer of papmtnt af ~ent befo~e t!Je jFine ; ,tui~ ue fi)aU babe. 

91' touebing tbis, 1l1e are to ere anti to c);amine 1t1bat ip tbe caitCe of tti~ fOlfeiturt 
bete; bere tbe t/i£llt 1tJa~ gtantetl in maimer as befo~£) an1.1 t~cn witu tte <!totlenant) 
tbat if it be bebinb at fll1P tim£', in aU o~ in part, it eouln net be rakcn11l!)ere lUM 
none to be ban; t~£n tlJe remellp p~obillCtl fo~ tbc fame, (S) in tbt~ manuer. r. 3:f 
no IDtllrtfs.2. 31f a IDitlreCs anll a ~efcou~. 3. 3\f a pOU~tI b~eacb! .®~ 4. 31f 
a ttepleuin be bloitggt upon a IDi1lref~ taken, tbeft ate caura: fo~. bim tben to babe 
tbe ~antJ as a gage, quoufque, :m:;l)e li\cnc tete l11i\p bebinD, befole ttl? ..Mine Ie~ 

ll
pgbj. 9ntJ t~trefo~e it ~atlJ b&n flbjcd'eD, tbat tbe iUTignee i~ not to ~abe benefit 

of tbis, tbat tbep are vetba de futuro, if it fi)all lJappen. 
Refp . .as to dJi~) blOltJ~ are to be taken to bcar Cncb a fenfe, (S.) 31f it IT)aH bap~ 

l1en to be. bebfiltl, tf)at is as mucij ~_ to fap, quandbcunque acciderit, h1~£1lrOCber tl)e 
{arne fi)allbappen to be bc~tntJ., ' , . ' ," 

31t tatb bren bere again furtber objerteD, tbat tuere arrerage~ befo:tc die jHne 
lebtetl, are a~ a ~lfp, o~ jFruft fallen (rom tUf lfr:ree, tf)e lUbicl) tl)e,.affignre ramlot 
tabe; tbis is not fo. " ",' ,', 

Refp. 1ll:be Difference llltu be, ~etb.lren tbe ttecoiltrp of l1antl anl) of 1':tcnt: 
']f a jFeotTment be matle of hanD, afterlliarlJ~ arteragl'~ ate DemaUn(l1» null .l1f~ '. , .' 1 

l1petl) fo~ tti~ be lbaU bnue au .amrc) tbe fame betl1~ a .EDitTcmn; fo i:s U'ttktcBt\. i.n ~~~:~~r ~'~:~:, 
'J~'.a ' '" 
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~is <!Cbaptcr of lfifnt~, fol. 53. placito 238. 9 Affirar. placito I,. 8 H. 6. f. I J. Brook 
tit. AttIe placito 69· {Jere tl;t£! is no ~1if!) but tl)1' famc ig }Jareel of t1)e 31nl)ctitance 
tXtantell, 10 I. t)Frcbcl)tun befo&c tl)C jHnc ICbietl, anti 10 1. after tbe jHne! tl)e 
Willn?r~ llla~ fo~ tlJC 20 I. anti a ]Rrplebin b~ou~l)t, fo~ tl)i~-I)c ban juft raufe 
to em£!. 

~IJi!l tat~ bren a~rcell, anti tbat procul dubio, if rent be bel)inll after tIJI? jfine 
lCbirtl,be migi)t £ntcr ; anti I)Ctf in tl)i~ ([afc, i 0 I. of (1)e trnt mag bcbinn bcfo~e t~c 
jFtn1' ICbietl, ann 10 \. after tue fftt'le; l)tre in tbi~ ([a[e, tranfit terra cum onere,into 
1l1l)ofe l)antl.s (oeber tbe l-a11'O (OtlJ(;,g ; gut 10 1. of tbe rent maS' bebinn in t be time 
Qf Parlour, b.lIJO npetJ, ann Flfher ntilrainetl l)tg ~eit fo~ tbig, 8nn a ![tefrott£! mat1f, 
fo~ tl)l$ (1)e 'lLalln is fo~feiten, traniit cum onere tbe l:..ann, tue ~eir fubject to tl1.e 
fo~feitnrc, an)) fo tlJe fccontl jF'cotlre; a guat nitterence tlJcre rutH 11f, lUbere tbe 
rent nUl contlmm3 in one banlJJ parcd of tbe rrai ~nlJt?ritance, ann lllbcl'e not; ttt~ 
113 not like to tbe grant of a llteucrfiou, blbcrc ncatb tappen£! befo~e .atto~nm£nt, to 
vedc£t tIJe ([)&ant; bere Filher dJe QliTlgnee ban goon caufe to cnter, ann to make 
tbe lLeafe to tl)c }t)latntiff, bal1ing goon title fo to Do, anI) fo 31ul1gment otlgbt 'to be 
gib£n foZ tbe lfllailltiff. -' 

Mountague Chitf Jullice agreelJ bercin witl) bitn, tunt 3ungm£llt in t~i~ cafe 
(Jugi)t to be gibcn fo~ tte lDlatntiff. 

I. 1Irbe inteNt of tbe partfe~ appear~ bere bp tue lnlJcmure of <!rllbenalltll! Ju
dicis officium, ut res ita tempora rerum, bp tl)c 3nlJenUtte of <!Collenanti1J 20 I. granten, 
dJC fine to be Icbicn, tt(C)j to be etp~r{fell bp (1)e 'JnDemure; fllnter, [tat if tbe 
famc wcrc bet)illlJ, to tliftrain; if a 1R.ercou~, a peunn lli3~ea(l), 0& a lAeplebin b~ouQ;l)t 
ti)£n to te~cnter anti to rctain) quou[qpe) all tbrfe to £Onru1', o~ no ute to rifc; tbis 
ufe to tirc -lip redon of tbe <!Collenant to Odour d)e ftrft <ll3)antre; roe agree aU fo~ 
tlJr timc, (S.) lir.be t\ent mas ~ranteb in 8 Jac. ann tte ~Obellant~, rue .amQ;nm£ut 
9 Jac. 10 1. tJient arrear, 11 Jac. tbC jfine {cblen) 12 Jac. tt)e 1'lDiftr£r~ anti It\cplebin) 
13 lac. lap aU to\!etl;et, anb tbe ure bleU ri(etb unto Odour. 

ii\cafon$ fo& tbi~. 1. llrbat in tl)i~ jUne tue ~obenant cllmp~ir£b) wbic\) i~ \Uitb 
Odour. 

2. lIE'p tIJC JL\ule of }LaW, a general <!rnbcnam 1Jirett~ tberpecial ,ure~ of a Jrine~ 
tlJe fpettal opHatiolt of dJde bp tbe grnrraI <i.tob£nauc, ann acco~ning to tbe intent 

6 R.2. Flti.tir. of d)e patttc£,fll1D tbi£ i)j PlObetl bp 6.R.2. Fitz.tit .. Ellopp~l, J;!lacito 2 • .a jJ=cotTment 
&:, to tluo anb tlJctr ~eir~ bp W~b, a jrmc to be lellleD, mtJtcl) 19 to tl)em, ann to t~e 

~etrs of one of tbem, t~is fiJaIl be to tbe IPeir~ of botb of tbem, ltlbfcb <tafe is 
JJtlt, Coke 2. pars fo1. 74. B. in ttc :lLo~n Cromwells <Iafe, tbere it i~ faiD) tl)at ri)e 
ll~fCnll?nt ...,coffment Q]all rule anb lIired tl)e fubfequcnt .,jine,ann p~eferllc tue joint 
GBfrate Lll tl)cm of ffire~fimp{e againft tbe e~P&t?f£! limitation of t~e jfinf) an1.1 tl)e 
.;fine fljflU be tulcl) ann lJiredell acco~liing to tbc p~eceDe1lt a~rrement anti <D;ftate 
mane bp tlJ£ partil?~. . 

In Knights <iI:afe, Coke 5. pars fol. 55· a lLeafe mane of tJiber~ i!}oufe~ in Clarken
('o.ke ) pm, well, ren!J~lng dJe pearlp rent of 5 1. 105. I I d. (S) fo~ one ~oufe 3 I. I I d. fo~ 
fol. ss· &c. anot~er ll10nfe 20 s.ann fo~ tlJe otter lIJoufe~)t\)ercfitJue oftbeJltcnt of 51.105.1 J d. 

lllitb conl)itioll, if it be bebintJ in part D~ in aU, at anl' of tbe jJ=eaff~) tbat 
tl)C1t &c. t 1)19 tbcrc re£ol\)e'O to be one entire lL\em; 1!Cime.s llifferent make 110 tiff::: 
fcrence, if notbing uappcns in tbe mean time to crof~ it; a~ in <!rafe of a bar~aiu 
/'l uu talc, ann lJcfo~c 3]nrolmcllt a jJ=tne f~ lebien to ~im) aftetWarll~ tbc IiDreb tg 
3.nroUc!J) be nobl tak££l bp tl)e jfinc; ann if tui.s fiJoulb be otbCrUli£e, aU .atruranccg 
migbt be fijaken. 

:!ItlJe llabl neit"ber rre~) llO~ tcgatb~ ilnp time, but tt)C time of rbe firft 8grremetlt, 
nOtbl1tbftannin~ billers aITurances be tn Differing times, anll aU lJut to perrett 011£ 
alTttrance; ann up (ouUwalon of }Lab.1) tl)ep fiJall aU be fatb to be milne at one ann 
tbe fame timc) DtUer1.Uife pou map «Jake aU atTttranceg. 
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116ut it ljatb been obJertel:J, lJo1t11llfU pou babe tbt~ }.Lanl:J 1I0U110, 1tIbeu it t~ COll~ 

btpctI awnp befo~e. , . 
1tbi~ mal' be anfwere.tI bp tlJe <!tafe of 16 E. 3. Brook tit.a~£) 'placito 51. put 16E.,. Brook 

Coke I pars, fol. 98. b. 1U Shelleys <!tafe: 31f R. S. !Jatb a ~etgnto~p bp 'Oefc!?nt, tit. Bee. 
anti a{terlUartl~ a 1[:cnancp efcb£at~, tben a aon i~ bo~n; in tbi9 <!Cafe tbe ~(ln 
fball enter upoll1)im; fo~ tbougl) t1)e£Cenancp ftrft befteD in l.Jfm, anl:J b381) ueber in 
t1)£ jfat1)er; pet fo~ tIJat tue .®~igfnal <!taufr) (S) (1)e ~cignio~p h1a,£i in tbe jfatber) 
d)etefo~e t1)e ~on tl)aU enter upon tlJe tIllncle: 1lCo t1)e like purpore i~ tbc ([tafe in 
Plowden) f. 284. in Chapman anll Daltons (ltafe, .11l1)erc a ([Cobenant lUa9 mane Plowden, fol. 
lUitb Chapman, tbat be fi)ouln make a :J1eafe fo~ peats unto bim, befo&c tlJc lLellfe 284' &c. 
mal:le Chapman 'Oiell, tbe }Leafe lUas mal:Je to big (!J;~ecuto~9, (0 tbat (be term fttft 
began in tbe e~ecuto~s; pet in tegartJ tbe <!tollenant malle to tIJe 1[:£tlato~) h1a~ tl)£ 
eaufe of making tbe (!J;ftate to tbe ®;r£cuto~S), fo~ tbi~ caure tbe t£rm 'tllal3 atret~ in 
tbe bantJ~ of tbc ®;recuto~~, a~ 1t1ell a~ if t~e fame bab been matJe to t~e 1lEeftato~ 
l)imfelf • 

.a~ to tbe <tafe befole rememb~ell in 3 Marix, Dyer, ( 130. anll put in Bing- 3 M~ria:~&c. 
hams \fi:afc, Coke 2 pars, f.94. anti Mich. 24 E. 3· put in Dyer, tbe <!taCe of tbe 
gar'O!lJip, t~ere remoto impedimento: ~ompate t~ia 111ft!) OUt ([;afe 1)ere, tlJ£ 
§fine l£tJi£tJ) Jj\ent bd)iniJ, a Di11tefs taken) no ufe a~ pe~ arifet!) but bp (1)e la£.:f 
plctJin fUCll, t!)en tbe ufe artreeb ; anb in tbe epe of }Law, all tb1,9 now ~atb relation 
to tlJe ftrft anb o~iginal agritment ! ~be ufe bere 11m remain,s in ebe firfr ~an,tm ' 
tte llieplebin ('uen; tbi,9 'Ootl) tl)en awaken tbe ufe, a~ it t~ in Shelleys <tafe befo;.e 
t£memb~etJ upon tbe l!\ecoll£rp. . ' 

,{lnotl)et grotmtl i~ aUo taken in ChudJeighs <!tafc, Coke I pars, fo1. 137. 1lCbat Coke ,pars, 
tl)£ ®;recution of aU tttngs ®,:ecuto~p tlm batb refpert unto tbe obtginal .art, anll f. 137· Bee. 
tbi~ appears to be fo in tbe Councee de Rutlands <!tafe) Coke 5 pars, fol. 25, 26. Coke spars, 
anll tbat llariance in time fiJaU uebet tJetlto!' tbe o~igillal agreement bet\l1een tbe fol. 2 s. &c. 
pattfe~) if no ne1t1 mean agrrement can.be p~Ob£tJ to be b£twren tbern, but tbe uCe 
!baH be acco~lling to tbe ftrll jntJ£nture~. . . . 

£Cbe feafe befo~e rcm£mb~e1J of tbe iltJllowfon cannot be l.lenpeb, fo~ tbere tbi£i 
being fallen, wag 10ngetJ ann fedetl) notbing tbere to interrupt tbc fame; but it t£i 
not fo bert in tb~ <!tafc, fo~ lllben tbe ufe bete artfetb) it is at! no1U ab initio, up;s 
(In tbe ftrft agrEement, anll a~ if it ball b~n all tlJen perfcttel1; tbc }Law albJap£i 
tatb refpert to ebe o~tgtnal art anll agrrement, anll 1llill Junge acco~l)inl! to t1)at, to 
tbi.s purpofe i,9 tbe <tafe in 33 AfJifar. placiw 7. 1lliJere a ~erballt batb a purport 
to kill big ~a{fer, fo~ ebe bettcr colouring of it, be gottb out of 1)[9 ~erbice, anll 
tben ktll9 utm; refolllen ebere, tbi9 to be penp 1lCrearOll, beCClufe be nobl actftJ 
tbi~) lUbicb be intenoe'O to lIo ~efo~e, lUben be. tuas in tis ~etbtce) anti tl;crefo&£ 
ref Cilb etl , tbat tb19 £lction fi)oum no1l1 l)a\le relation t6 t)i.s firft imentton,aul1 fo to be 
pett!, £Creafon in bim. -. . 

'jt battJ been tben objertetJ, tbat tben anti from t~cncefo~tlJ tl)£ ttfe to urife, anti 
tbat bp tbis tl)ere i~ an e~clttfion of tbe fo&mcr, tbe ufe not to arrfc befo~e; tuis 110t 
fo, vide fo~ rbis, Coke 5 pars, fo1. 19,20. in BoraHons <!tafe) ((mebing fuel) a con~ 
tfngent limitation; bere in tUi~ <!Cafe now in queftion, tbe contin~cncp l)appening, 
t1)is tJOtb a1t1aken tb~ tlfe, anti tI)ell tbe fame flJattarife) fo ttat uere i~ a (uffident 
bemontlratiou lUben tbig urc fi)aU arlre to tbe <lD~antre) an]) to lJis 9:mgn0t, (S) up~ 
on t1)e Diftrrf~ taken, ann a t~cplebin b~oug1)t fo~ tbe fame, an"O all tbis (ball nO\D 
babe relation unto tbc ftrfr o~lgtnal .agr~mellt; fo t~at Filher ebc Ximglt~, in 
tbi~ <rCare, aftft tbe fine lellielJ, batJ luft caufe to l.1illra(n fo~ tbe t\ent bebtniJ) anD 
upon tbe ~~t1lcuin Inougbc b1' tI)e firft agrremmt, upon tbe 3:nllenture of (ltO\i£" 
lHmt~) tue ufe !lill ttcn arier mtto IJ1m, anti t1)erebp 1)e ll1a~ wdl entitlel.'l to enter, 
anll to make a lLcafe fo~ p€ar~ to tbe @laintiff,wi)icl) being oullen bp tlJ£ iIDcfcn!lallt, 
tan !!Wl) '!lure to b~ing bi~ E jeCtione tirma;'~. balling a ~oon title nutlet Fiilier tbe 

ll. 1 ~!Tigrt~iJ 
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.affignre -bp l.lcrttiC of ti~ lieafc, ann fo 3ungment oug~t to be gi1ien fo~ tve 
~latt1tiff, ann agail1ft t1)£ WefClltlant. 

Cui'la, divided Nota, :t!Cbat in tI;i.£l <tafe a.£l toucbing tbe cbid point, tue 3HtlgC~ were in tI;is 
tWO agaiotl tJil.lillCn, (S) nuo againft t1l30, (S.) • 
two. Haughton & Dodderidge fo~ tue Wcfennant, ann Croke anti Mountague Chief 

Juitice fo~ t1)e }b1Iatt1tifi~ 

Notl. 31n an ,artion upon t1)~ <tafe upon a p~omife, tuI;cre a rertain rcqueft i$ 
to bc laiD, anti ltlbere nor. 
~p Mountague Chief JuHice, tulJctc tlJe requell make£! tbe Weht) tI;ere a time 

certain oug;bt to be laio nf {be uq.ueft mallr! )Jfut octerlLire it l.s \lJbere eucre i.s it 
gOGO EDebt lJefo&e, ann a requcft onip to be maDe fo~ tl;e papment of it, upon a p~o~ 
mife, ll;ere it i.9 (ufficicnt to lap a reqttell g£ucrallp ll:itbl1ut anp time, ano tI;i~ i.£l 
gflOO. 

ELI;c 1llbole <lI:ourt agreen11.1itI; tim berein. 

Fayn Plaintiff, againfi Selby Defendant. 

An MUon up-' I~< an 911ion upon tI;e ,<l!:afeupon an AiTurnpfit, fo~ t11lo fel.leral p~omirc~; 1rl:lJe 
~O~~:;i~re for one upon a p~omifc to gibe one fo mutb fo~ a t&o~(e, tl;c ot1)er fo~ SWOllP Icm ; 
I Ro.Rep~423 Jungment giben fo~ tl;e ~lainttff upon a IDemurr£r, aun upon a ~rit of crenquirp> 
I Ro.Abr.570: tbe 3!urp gabe emire Damage~; :m::bi~ moben in .arreft of 3:ungment. . 

§it 1.Ua~ urgen fo~ t1)e @laintiff, tbat tbcfc entire Damages 1llere 1ll£ll giben bp t{J£ 
3!qrp, antlCo i~ ttc common coutfe of tI;c ([outt, as it llHl$"aUebgclI. 

jF(I~ tve EDefenDant it tua.£l urgcD, tbat ~£r£ tlJ£ action 1£! b~ouglJt bp an anmt", 
l1iftrato~, ann it i~ aUcogctJ, tbat illlminitlration ll.1a~ committUl unto tim ilp t1)e 
~ftlJop of, &c. ann botl; not (ap, loci illius ordinarius; anti a1£o tiJat tte gluing 
of c1ltire tJama~eg i~ not gootl)tui~ being upon a EDcmurrer,ann a .tit of (!J;nquirp, 

22 Eliz. Dyer ani) not upon a tJllertJitt ; fo~ ti)i£lllJa£! cite]), 22 Eliz. Dyer, fol. 370. Cliffords ~a(e, 
&:. ' Ejedione Cuftodi<f terra:', & ha:'redis, anti entire ])amagep giben) tui~ not ~oon ; anti 

accoltJing to tti£! i.£l Moor anti Bedels <ta(c put. 
Coke 10 pars, f01. 130. in Osborns <ta(£', tIJi.£l being not like an .aaion UpOll tbe 

\tafe fo~ fel.1craI tuo~tI~ {\lORCU at one time, {orne of tuern actionable, feme not, anti 
entire tJamage~ giben, ti)i~ fiJaU be fo~ rbe \1.1ri~tl£j ll1bici) arc aaionable, not fo~ ti)c 
oti)cr, as it lUn.s urgeD. 

3rO~ tlJe ¥lafntiff it lUa.£l aUengetJ, 1!Cbat a~ to tte granting of tuc liettcr~ of 
.Qilnntniftratioll, it is aHcDgen tbat tbel! lUcre granten bp tl)£ .arcU:;;)ll3ifiJop, lUUO ltla1i 

r, 1 r t~e £WettopoIitan, ann fo tbe .ailmtntllratton llot bOLD, but boitlable up {cntel1tc, aUl) 
~aRc ~~2 E lZ. fo 1.£1 Vere & Jefferis <tafe, Parch. 22 Eliz. B.R. citetl, Coke 5 pars, fol.30. in Princes 
..• <!tafe, ann tuat entire tlamagc£lUcrc are 11.1e11 giben fo~ tui~, 18 H. 8. to1.l. tn lUalle) 

in tb~ec fel.leral roorn~, ann namge~ entire giben, anti goao. 
Croke Juftice. ~e ougut tl.'ll)abe namage~ fo~ aU, ergo fo~ part. 
Dodderidge Juftice. ~ere ttuo tuillg~ are jopnen of one ann tlJe fame naturc, 

anti tbet£fo~e namage.£l ougue to be gitJen jopntlp: lleut in a ilDeclaration fo~ ((beral 
(~i n!!~, tbere to ret no11ln (el.leral fum~. 

Judgment for lltbe l1liJoie <tourt agreen witb bim uerein, ann tuat entire tlamage~ 1)ere lUere 
the PlaiLtiff, lreU giben, anti tbetefo~e bp tbe rule of tI;e <l!:ourt, 3,t\ngm(nt 1Ua~ giutn fo~ tije 
Bec. Fhiutfff. 

Davenport 
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Davenport the Executor of DavenpO)·t Plaintiff, 
againft Wood Defendant. 

I· .e an .attion upon tbe <!tafe fo~ a p~omm;). b~ou~bt Ill' an (lJ;1:l?cuto~,. againft an An Aaion up ~ 
®~ecuto~ of an ®}:ecttto~) upon tbe p~omHe mal:Je bp tbe ;m:eftatol, fOl- tbe pap" on the ~are fot' 

ment of SWonl' lent unto l;im ; Rich. \Vood bo~romen tbe ~iml', anll lHomifc!J to a prcml(::. 

llap tbe (ame. .' 
3t 1.11a$ ur~etJ tlJttt tbf~ is not tbe general <!tafe of a11 indebitatus affumpfit, fmc 

tlJe p~omtre i~ (pedal, anti tbe requdt fpectal, Hmitell to tbe ll'1:cftato;, o~ to ti£) 
<re}:ecuto~$. ,. 

Croke Juit:ce. 3:t it bere implp£lI tbat be U1a~ to pap tbi$ upon tequeft, being 
tl)at 1.11l)tci) tl)£ lLalll bere requires; if ntl r£queft be malle, bp tbe ornilTion of tlJi%; 
lJe is not to lote l)i$ mebt, tue loan {Jete i~ prior ordine, but bl' tbe lLa1:l1 t1)el' are 
bod) of tl)cIU fimul tempore, tbe requell mane, tbe ~onp to be paill; but if be 
lIatb not make anp requell, tbe Webt bp tbt~ i~ not to be loll; fo~ l;is ®~ecuto~ map 
well make tbe requeft. . 

,ag to tbe ~bJettton~allt, being tete tbe (!J;~¢cutoJ. of ali (!J;~eCtttoh tbi~ is not 
material, tbe action mell lietb againll bim, licetque eriam, ad hoc req~ifitus, ta 
pap tbts, &c. tbe Ceconll Iicetque etiam om(ueb, p£t tbe requdt lJeing bere mal1e to 
[be fitft ~au lUbo malle tl;e p~ornfCe, anl1alCo to bi~ (!I;;}:ecuto~, tbi~ is goon, quod 
curia coneeffit~ 

Dodderidge Juftice. 3if be I;ab faitl, Lieet poftea requHitus, ltlitbouc aup nap 
metttionetl, pet tbiS is gootJ, anti fo it fiJall be lJere in .t1)i9 ~are. . 

Haughtmi Juftice. ~ere be lI£dare~ tbat babing lent S!9onp, anll futl; a nap, 
indebitatus fo~ll~lh\te~) & fie indebitatus affutnpfit, to pal' tbe ~onp) bert it is in:
debitatus exifiit, fo~ ~onp lent, aUlI tlotb not rap, ad tunc & ibidem, affumpfit fo!verc, 
lJe nugbt to fap fo, Ol- & fie indebitatus exifiens affumpfit fuper fe folv~re. 
~ut bere in tl)i~ p~inctal cl!:~re) 31t 1l1a~ in confideratione inde fuper (e affumpfit, 

adtunc & ibidem folvere,. tUis is goon. . 
~be 1l1l)oie (tOUtt agrretl lllitb bim bertin. . ' . 
Croke. 3!t batb been bere alljutJ~ell, if ~O"P be lent to one, bll;o Plomifetl) to 

pal' tl)i~ upon reQ.uell to 1. S. llll)o nies befo~e anl' requeft mane, pet be tbaU ~ab~ it, 
fo~ tbe ~nnp tl)all be paitl to bi~ ce~tCutO~l1 • 

.an £IDb,dtion ltla~ tben maliC, lJecauCc"cntite namageg \nCtC l)er~ gibett. . 
1lCbis bJas lJelll gooll bp tbt (!Conrt, not1l1itbllanlling tlJis SDbteLtion; a~,tI fo in au 

~rtion of llCrcfpaC,S, fOl tlllo ~refpa1Tes anti SDamagts £luire giben, tIJi.S f.9 ~OOll. . 
~be fLlarks being llCmanllCi.'J bp tbe ([;outt,tl)Cp aU malle anfmer antTfaitJ, ~f)at 

fa t.9 tbe ufual coude of tije cl!:OUtt in (ucb ([;afcz upon (ucb febecal p~omirip a~ 
l)ere tbere lUere; uno Plomife~ antT entire tiamage.9 gii)en, tuat tbi£) i$ goon, ann 
tbep are not btrt to feber tbe llarua~ep, bUt lUbere part is founti fOl r1)e 19laintttf, 
anll part fOl tbe Wdenllant. . ; . . .' 

llntJ Co bp tbe rule of tbt ~oUtt in tbt~ p~htcipal ~are, 'Jt'ln'~me"t 1»n~ gibe" J~dg~le.nt "/fro!!' 
fo~ tbe 101abttiff. ~n!e Jr amn , 
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Sir John Sydnanl Plaintiff, againft May" 
Defendant. 

Entred Termin. M~ch. 13 Jac. B. It 
Rot. 347. 

MUon upon I" jf2 an 9rtion upon t~e <ll:afe fo~ fcan'Oalou~ blo~ll£i)tI)e Wefentlant llenir~ tf;e fptak~ 
the Cafe for tng of t~e blO~l)9, anll takeg a tra1)er~, ab(q; hoc, tb8t be fpake tbe 1:l.1o~n~, &c. tl)C 
~~rds. 3urp founll a fpeeial t!Llerllict,tbep fount! tlJc 1t1o~n~ to be tl)efe fpokenbp tbe !lDefen~ 
I ;o.J~~.!~;: lJant, (S~ 31 tbink in mp <!Confeience if ~tr John Sydnar:n migbt balle bi~ tutu, be 
2RoI.Ab.717, tuouln ktU aU tbe true~ubjelt$ of England, anti tbe lamg' tro; ann be 1~ a main::: 
718. tainer of 10apiftrp, anti of rebdlfou9 lfJerfon$. 
~9ROI.Abq8," 3:t bla9 urgetl fo~ tbe 10laintiff tbat tbefe blo~n~ are actionable, 6 E. 6. Dyer, 
Hob. 180. Kemp blill be a )J5ankrupt tnitlJin tbefe tblo tlap9,aLtionable. ,.r. 

6 E. 6. &c. 28 H. 8. Dyer, 3lblill abine bp it, tbat Ruffel1t1!l$ anti i9 a faICe $tbief, action~ 
able; llCbefe blo~n9 in tbi9 41l:a(e a~ it bla~ urgeo, are lllO~tl9 of (cann~1 ann ag~ra~ 
llation ~ 31f1Je ban fain fo in tbe afffrmatille, tMI' i.)atl been actionable, ann bere 
t~efe 1t1o~n~ no tant amount, a9 if l;e ball e~p~e1lp fain (0. 

'29 Eliz. &:a. 29 Eliz. betbleen Skite ann Morgan) an .action UpOlt tbe €afe fo~ tbrfe blo~n~) 
(S) ~e i9 a maintainer of ~itat~, anllbdtl.artionable) ann tbat it {ball be intenteD 
in 41l:afc of ll'iracp. 

fWir Henry Lea, & Pennyfiones <ll:afe) fo~ t~ere 1tJo~np, (S) ~ir Henry Lea i~ a 
maintainer of $tbielle~, actionable. • 

9 Jac::. B.R. Beresford & Trefhams 41l:afc) 1lCbou tinll fpeak :ilCreafon, mIen tbat tbe 
~ctton men lap, fo~ tbat Os demonHrar, quod cor ruminat. a~ to ebe entire namagrs 
gillen, urgrn tbat tlJi~ i~ gooll, if part of tbe:blo~lI~ be actionable, anll part not, anll 
tbe 1UO~lI~ founll, tbe 10Iaintiff to babe bi~ lungmellt. 

jfo~ t-l.Je EDefennant it iua~ urgell tbat tbe lllO~tJ~ ate not artionabIe. 
Parch. 44 Eliz. Fountain & Grymes <!tafe, jtl)ou are a )/\eb£l, not attion;:; 

able. , 
Mich. 3$ &: ~6 Mich. 35 & 36 Eliz. Perpoints (!tafe) Sl9p q&atler put me a1t1ap breaufr 3lllloullJ 
&,-c. not be a ~apill, not actionable. "l " .) " • 

Trinity 40 Eliz. Allen anll JEtons <!Cafc, Coke 4 pars, f}c ga\)e b!~Hltbampton counCd 
to kill me; purpoft tntent~ ann tbougbt9, are not actionable. . 
" Mich. 43,44 Eliz.' Royal anll Virtues. <tafe, 3.f mp lLo~tI ~anllone ~im rigbt, be 
tall bun ,bangeti, not adionable, brenu(e (onnftional1t.lo~tJ~. :~ 

"I. Croke J ufiice. 1lLbe" lUo~tI~ lain in tte IDeclaration are (befe, (S) 3lf ~ir 
John Sydnam migbt ba\le bt~ mill, lJ~ blouill kill all t~e true ~ttbject9.of England, 
ann tl)e ~inil coo, anll be i~ a maintainer of 10aptllrp, anll tebeUiou~ ~£rron~. 1l!:~e 
IfDcfenMnt bere take9 a m:raller~) abfque noc, tbat ~e fpakc tbe 1l10~J)~ a~ tbep are 
lain in tbe IDeclaration. 11tlJe Jurp tlo finn t~at ~e fpake tbe 1tlO~1J$ in ebe Weclara~ 
iton; but t~ep tic furtber·.atlll Unto tbem tbeCe p~ec£ll£nt" 1l1o~ns, 1.1lbicg £bep Itk£~ 
1.1life finll tl)at ~e nin alfo t~en fpfak, (S) 1 tbink in mp <ll:onfcienceif· rafr John 
Sydnam mi~l)t babe bi~ lllill, &c. tubetber bp tbere 1l10~D~ fo ann ell, tuere fi)aU lie 
fuel) a llariance bet1t1een' tbe EDeclaration anti tlJe 1fllerllifi, fo tl)at tbe l.l)laiutiff can::: 
not babe bi9 3lUtlgmc11£; tlJt~ i~ a great ~ueftton in tlJf~ 41l:afe. 3lf tl)ere be no 
fueb materialllarianre, tbcn tbe i.1)Iaintiff to 1)&l1e l)is 3:un~m£l1t. 

l1Cboug~t~ are frec till tlJcp be clotbeD \nitl) 1Uo~b)3) anll t1)Clt tuct' are not free, 
[ermo eft animi index, tl)c :ttongue i~ tbe ~~ganoll of tl)t ~eatt, mentili en (011-

. tra men tern ire. J tNnk in mp (itollfcience t~i~ tp idem per idem~ t~i~ i~ but au 
a1Te\.le~ 

... 
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aiTeberation, \Ul)iclJ amount$ unto an affirmation. 31 t.bink in mr €onfdence tNg i~ 
aU oue a):i if be ball fain fo in faCio. ~ete tbe omitting of t{Jefe 1Uo~i)Z in tije We~ 
datation, (S) 31 tbink in mr <!tonfciencc is no material batiaucc, bctng but ([i~ 
tumllance~, anll tbi£' alll)iug of tlJefe l.uo~i).9 bp tue 31ur1', notl) not ilctralt anp ttilig 
from tl)e 1!Declaration. .ann fo tbe lUo~ll£\ as tl)ep are lain ,are actionable, an~ ti)£ 
1lDeclaration goO'll; tl)e bariauce betltleen tbe 1l.1o~iI.9 laio in tl)c liDecIat'ITtion,anl1 tbe 
1Uo~1:JS foulln bp tbe 1ur1' i11 not material, aUll fo 3jutlgment (JUgl)t to be giuen fo~ 
tbe talaintiff. . 

2. Dodderidge I J ufiice. 31n tl)is <!tare ~e ;Ire to confiner ,ttefe llarticu!ar~. 
(S) I. 1J!::l)efe h10~'llS as tbel' are lain in tl)e llDeclatation. 2. l!r;lJc l11o~oj) a.s tbcp 
are foun1:J bp tbe lurp in tbe fpecial t!llerllirt. 3. ~oucbing tbc conclufion of tue 
ma~~ . 

I; ~be \tlO~1:J):i az ti)tP are lai1:J in dJe 1!Declatatfou, (S) ~f ~ir . John Sydliam 
mi«bt l)abe l)t.s lUill. ~o e~tenttate tbe(e 1ll0~1)g, C31f ue map l)abe ~t£l will.) 1ICbe 
lUill of Sl&an is uncertain, ann none Imo1tls tbe Witl of f!!9au. :m::l)e otbet: 1t1o&M, ~e 
lUtll km tIJe 'Il\tng; matter upon a future act, Xis to Cap, fud) a ~an being a ~er:;: 
cbane \).lill be a ll!3ankmpt lUittin t\Uo, 1:Jap~, tbefe WO~lJ~ a~e fCiml:Jalou~, becaufe 
tl)ep take a111a1' from l)im i)h~ cre1:Jit, as wEII fo&- tue future time, a~ fo~ tbe p~erent ; 
tbere 1UO~l1S) tbu~ epoken ~~a1U ~eu from llealtn~ 1llitiJ. bim. . 3if on~ Caitl) tbat I.S. 
lUill li\ob I.B. 11litbin (ucb a time; fo~ if 1)e Cait!), t1)at be make p~eparation fo} 
to tlO it; t1)efe 1.tJo~lIZ ijre Ccaul1alouz quia pr<f'bent occat1onem ruin:f, alt1)ougf) 
nemini ruinarn. !!tl)e JLa1tlnotb not onlp maintain anll p~eferbe tbe !tfe aU1:J pof,: 
(eiTton of a ~all, but aIfo bis gooQ ~ame ;bere tbe WO~1:J~ are, wtll ti~ fucb a tl)lng, 
iJeing 1tlo~1:JS de futuro ; a tuing t1)at non~ knows. .an mo~al 1!llfrtucs anti mice~; 
ate in tbe- 111m af ~all, anll front tbe 1tlill, tbep come into ti)C intention, anti fo bp 
tl)fs a tuing is ma1:Jc goon o~ HI. Bra6ton, ~ut of a blitketl 111ill, no gootJ p~ocrellS ; 
anD Co tl)e lUO~1:JS az tuep are lain in tl)e IDecIaration are fcan'llalouz. . 

2. Xl~ to tbe ~erllirt)an1:J berein it i~ to be confi1:Jerc1:J) lUbcti)cr up tl)f$ -mer'Oia tbe 
fir1l1ll0}1:J.s ate qualifien bp t~e anlring of mo~e 1tlo~1:J9, o~ 1tlIJetl)ere bp tut.9 tbere 
iz anp tlimiuutio~ of (be 1tlo&1:J~. 3J ('tnp niminution be~ .pet if be tlio (peak WO~iJ,9 as 
impo~te1:J ~cannal1 tl)ere tbe <!tourt fiJall Junge upon tl)ern; a.9 to tlJe 1ll0~iJ£l atlDen 
ilp tbe tI11erllirt, if tbefe lUO~'llS Co a'll'lle1:J no niminJfb anb ettenuate tbe matter, tbis 
map alter tbe ~af~) but 1tlben tbe 1l.1~~1:J.9fo aline]), tlO 1:Jimintu) notbing at aU,bttt ra~ 
tbcr aggrabate tbe matter:. as I. ttong1)t, anti tben fpeecl) after1tlartJ.9, anti aU t\lis 
Dotb artre out of an in t\lougl)t)ann tbat ltlftb tbefe tlegr££.9'(S) I. p~i1.1at~Ip,.rccontl~ 
11.' pubIicklp, anb tbirllIp wttb ll£nuntintioll; bere tbe iuo~l1.9 atJnell in tl)i£l-mCtDid', 
llo not lliminfi), butencreafe tbe fcannlaI, p~ocrellJng out oJ a \Uickeb ([:ollfdcncc. 
j]:!Olle can jul1ge Of tue <ltouCctence of anotber untilue tlec!are tl.1i.9, bl'1tlo~tJs utttr~ 
e~ bp bim; 1)£ ougbt to rule l;i.s lll:ongue; tlji£l n,otl) not Cuit 11!itb bis ([I)nrci~ 
£llC£) be ougl)c not to fpeak ill of anp ~an, dJe referring of tbiz to I;ts <rr:onfctctwi 
botl) not at .. aU tJiminiO), but 11e);!, mucb ag~rabate tbe mattcr, tbc tuOJtJ~ tvemfeUnz 
p~ocie1:Jing from an in jFountain, a111:J from an ill Jt\oot. . 

3. .a:z to tbe conclufioll of tile Wettlirt, tyc 3!urp tlo refer tbc matter, tlJep finll 
tim culpable of tbe lUO~1:JS tn cue SDeclatation ; tbis i£l true, tbefe t ~ep DO fino) ann 
ocber lllO~tlS alCo ,to be fpoken bp lJim, (but not lain ill tbe I/Declaratioll,) tbt.9 barl::: 
auce make~ no aJteration in tbe <!tafe, tbe b.1(J~tI~ fpokell anb fOU11ll art fcantJalou£l; 
anti actionable, fo~ liUbicb t\le ~laintiff ban lull caufe of .artiOll:' ;mn (0 3iuo~menc 
ougl)t to be gtlJen fo~ bim. . 
. 3. Haughton Jultice. llCi)flt in tl)i~ <!tare 3lUtTgUle~t ou~l)t to be ghum fo) tl)c 
Wcfen1:Jant. 15m in tl)i~ ([aCe ~ will ndtber ep:cuJe) no~ pet jutl'ifie d)f Wtfcnnant. 
1lI:be 1tlo~O£l are rcanMlou~, 8$ tl)cP are lain tn t1)e IDeclaratiou~ .altl)ott\1U cuep are 
in tl}c future time, anb fo~ tlJC 1¥l!afnt(ff; tbe(e 1tlo~tlS in tbe IDeclaration are fttfftcio:: 
.cut fo~ tue maintenance nf tis fillioll. ![:be incertaintp of tue 1tltl! iJoel) nat alter 
no~ :otmtnill; tl)c ma~te~; (1)e tuoJ!J~ bein« in t~e future timet m:~c ~lIre citet! aUbc 

~a~ 
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~ ,E. 6. Dt nal'$ atlf. actionable; ttiz <!rafe mobe.s me te be of. tlJi~ opinion, fo~ tbt~ is a t1ir~ 
;'a[~: 2. 1 emps ere nit tc lJim, mfO aU 111ill tbink fo of bim; nnn fo te~e. ,3f 1)e !Jan !Jt~ mill, none 

ttllobls 1l1t)eti)et lJe wouln babe 1Icne tbi~ o~ not; tere It Hi to be p~efume11 t~at be 
knew (omcti)ing, d)ltt 1)£ ban a 1Utcitc]) tum, ant} t\J~tcfOb£ in tl)i~ 31 ti~ agree 1t1itb 
tl)e rell fo~ tl)e ~laiuctff, ann dJt~ upon tbe teR[ell giben in Hext ann Yeomans 
Cafe, Coke 4 pars, fol. 15, b. jfo~ mp grounn in Allerton, Hext freas mp life; anti 
if 31 couI11 finn John Silver 31 be not Doubt but ll1itbin tlUe Mp£' te ;2'rreft Htxc fo~ 
fupictolt of ..felonp. .f:o~ rue later blo~ta, abjUogCtl tbat tl;e .actton ll1dI tlib lie, 
bccattfe tl)at fe~ [ufpicton of jFelonp) be (ball be imp~ifencn) an~ bi~ hife llzawn 
intn queftinn. 
~ut bere tbe matter 1Ubtcb mobes me to bonbt, anti tn be of .opinion againtl tbe 

~Iaintiff, i9 upon tbe 1l10~tJ9 in tb~ lIDeclaration, blbicb are nnt founn bp tui.a. ~£r~ 
tlirt ; fo~ tbiz being an action upo.n tbe <[afc fo~ 1UO~ll~ (poken, tlJe lurp bete uabe 
not founn tl]efe blO~lI,\3 blbicb arc laio in tbe Weclaration; tbe blo~ns being lain in 
d)e lIDecIaration tn tbe affirmatibe. (S) 3f be migyt babe yi~ mill, abfoIuteip ti)efi 
1l1n~n~ to be p~obell bp tbe 1lllertJitt, anb ®amage~ to be giben in r,cfpert tbat be 
uatb tlireaIp fail) fo; ann tbe 31urpbabc founn in tlJf~ manmr, (S) 11tbat be (a ill 31 
tbink in mp \[onfdence, tbat if, &c. anll fo tl)t~ is not in tbe affirmatibe, as tbe 
fame is laill in tue 1!DecIaratfon; ann 31 am of tlJi's opinieu,nnt becaufe tbtre 1tlo~ll~ 
atc az an e~Cttfc,o~ bp map of c~tcnuation of tbe fo~mcr blo~ll.s, fo~ tbcp arc not (0, 
but becauCc tbe 3urp ta1J£ not fOttll11 tue 1Uo~n~ affirmatibdp, a~ tbcp are lJere laill 
in tlJe lIDcclaratioll; ann fo~ tbis cauCc onlp 31 am againft tue ~laintiff) fo~ tbe 

, blo~llS) a~ in tbc .tlJ)eclaratibn laill to be fpoken bp bim afffrmatibcIp in tl)C ttlfrlJict, 
tijep are founn to be fpoken in anotber fo~m, (S) t1)at be faill, 31 tbink in mp ([on~ 
fdcncc, tbat tf, &c. ann Co tbe blClllZ a,\3 t1)£p are bere laill in tbc SDeclaration, are 
not founll hI' tbi's tCrternirt; ann tbcrefnl-c t1)e lBlaintiff bere cannnt babe bi~ 3ttltgjl: 
mcnt. 3.f an .actinn upnll tbe <!Cafe bc b~ot~gbt fn~ bln~n's) (orne of 1tl~i(1) 1tloros ate 
altionablc, ann fome otber~ not, 3utlgmrnt 11)aU pet be giben fo~ tbe ,I aim iff, 
ann Damages in fucb a ttaCe giben geueraUp, tlJall be taken ann imenllcl'l to be 
gtben fo~ ti)ofe 1l.1e~tH3 onlp blbicb are actionable, anl! not fo~ tbc otber. lboln tbat 
fo~ tuc fitll1l.10~1l.s bCte,if fouulI a£' tbep are lain itt tlJe SDetlaration, an 9ttton 1l.1ell 
Hetb fo~ tbem, anti tbe 101aintiff to babe bis ~tttlgment, but nnt fo as tl1ep are 
bere fonnn bp ebis 'mlertlirt; anll tber£fo~e a$ t~is ([afe is, aup upon tbi~ tlltctl1irt 
tl.JttS feunll, 3lutJgmellt oUKbt tc be giben fo~ tIJe SDefentJant. 

Croke. lliecaufe t~e ]utp babe founn tbe \1Jtl~tJ9 tbemfclbe~ blbicb are lain tn be 
fpokcn, ani) mo~e bp blap alltlition) tbi~ il)alI not take awa!? tbe 101aintiff.s .adien, 
fo~ tbefe aDDitional blo~n.s.llo norbing at all i:limmiQJ o~ Icfi'm tbe oe1)et, anti fo tye 
iBlaintiff to babe b(z lUDp;ment. . 

Dodderidge. 3:f tue \1JO~DS 1l1cre (ucb, tbat fueb a one i~ a ~ankrupt ; tue 
3urp bo fintl tbat be faiD, t1)at be 1tloull'l be a ~allkrupt; bete t1)e talaimiff 
{{JaH not babe 3:11tlgment, becaufe tue Jurp 1I0rb not finll tbe 1Un~ns in tbe Weelara::: 
tion, Ol1e being in tbe jl~efent time laill; t1)e otber, tbe finning of tbe 31urp, in 
tI)e future time, ann pb botb are actionable. 1l5ut 1tl'ben t1)e fame blO~tI.s 1tlitbout 
ant altcration, are fnunb bp tbe lut!?, but pet blitb an atltJition of fome otber 1tlo~n~ 
mbicb no not lliqlinifb (iftbep llin niminitb) iben \l:be ,Iaintitf not to babe l)i~ lung; 
meut; bere tb~ 1llo~llS alltJen anll fnunn bp tbe 3urp, llo not blitbn~a1ll from, but alltl 
up blap of aggrabatton, tbel' a'Ol1 an ill tbougl.Jt tn a co~rupt tougue; tbefe allllitinll~ 
at 1t1o~n£i no not l1iminiilJ aup tbing from tbe fo~met l.11o~n~ lai11 in tbe WccIara~ 
tion, tbe 3:urp onlp finb~ furtlJer tbilt be (paae tbefe blo~n) a£, 1)e tbougbt in 
l)is <[oddence ; fo tbat berc i~ nn SDiminution from tbc fo~met bln~tI~; but tbe 
3urp tin finn aU tbe blo?i)~ in t1)e WecIaration, anll mO~f. 3In tlJc <!rafe befo~e re~ 
memlJ~ell, tbe ~laintfff COUlD not babe bi~ JUbgment) beraufe tbc Declaration 1l1a.s 
in tbe p~erenc time) but \ll~el1 tbe fame bJ(J~tI~ in tbe Weclaratfon) 1l.1itbout anI' altf. 

rattan 
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ration are fOUlln, b.1t)icb l'JO mnke 110 tJiminmion, but tlo onlp anti ill t1)oup;bt~ to- iII 
1tJo~n£!; t~et£fo~e tI)e i0lainttff to ~atle i)t~ 3ullgment. 

Haughton. 31f a ![·tief be at tue iltar, to lJe arratgl1£IJ, autI a ~itl1rfg rome!) 
in anll (aitl) of l)im, 31 t~tnk in mp ([::ol1fcie.nce tbat IJe (fate tbe ll)ojft:, fo~ mljtcb be 
tua£! qttClliollCll; tljig i~ no affirmation tbat be bin fo. 

Dodderidge. ~b€U tiJE life of a ~an t~ in queftioll, anll one .itn{'r~ ratti') 3! 
tlJink l)c bin t~eJart, in tuts] llo agree tuat tl)i~ makes uDtbing againft bim. ktit 
fama) fides & oculus, art tctnll't tutngg, anti not to be compareo to tIn' ~Htnrf5 of 
one) upon tbe Ufe of a ~al1,tbe fame ann crentt of n ~an t~ mo~e t£nofr, anll 1.l1o~n£i 
lllbicl) will bear ilrtion, \lIiU not take a111ap tte life of a ~an~ 
~e no aU (If tlS agree, ltat tbe b.1o~n~ in tbe lIDeclararton are Well artiollablr ~ 

llBut me bo llitTer onlp upon tbt~ 1Ubieb i~ founn in tlJi~ ~ertrirr, up 1.Uap of a!J~ 
ilfeiott. 

Curia. wnte 111m confer mo~e of t~i~ amonglt our feltlcS', anO if 111e can be all of 
"nc mtutJ, tl)e tBlatntift tl)£ll fi)all babe lJf~ lUDgmcnt. llEut tbe beft ltIap i~ to babe 
tl)e ID£fmnallt to ague, nun to (ubmit bimfelf to eit John Sydnam tlJc ~Iaintiff; 
ann [0 fo~ dJ£ better cifuting l)ereof)ttc <!tonrt alltlifing ti)C IlDcfcnDant fo to lIo ; tbi~ 
([afc 11lag a'tl,oUrnCll upon a Curia advifare vult, to a furtbcr time . 

.aftCrtrarD~ tbt13 ([;a{e 1lla~ mObetJ again fo~ tbe 3u))gment of tbe <lrourt) t~Cfe 
lJeing 110 en)) malle bctIDeen tbe partie~+ 

Haughton. 3lt 1)atb bren agr£ciJ) t~at if t1)c b.1n~ll~ laill· in tI)e !Declaration) ann 
tbe 1ll0~'O~ fountl bp tbc ~lIrp arc Diffcrinl!, tbat tben t~i~ i~ 110t gOOl!; 

Dodderidge. 3t ~atl) been agre£ll, tbat tbe 1t10~1l9 latll in tbe IDeclaration bcre 
1UilI wen bear an .artio") anll 2. 3t ~atb bftU affo agricn) tbat ift~e l.no~lJ~ fountlin 
tlJe mlerl1irt) ~atJ aU bren in tile WccIaratien, tunt tben it b.1ouln be fOI tte 1Blatntif(~ 
3t i~ nOID to be confitJCt£ll, 11l~et~er t~e(e b.1o~D9 founn in t~e t!1tcrlJitt mo~e tban . 
ate tll t~e Weclaration,~atl) altetctJ tbefen(c of t~e ilanller; a~ to tNs 3i tl)tnk elcart: 
11' it ~atl) not,fo~ ~cre bI' tbdc b.1olb~ allDcll in ti)e 11llcrDirt ,to bc alfo [pokcn bl' bim, 
1)e fi)e1U~) tbat tis tboug~t was a~ ill as ti~ l.no~ll~ (poken. 

Croke. 11r:a'ke tlJe(e l.no~l.'l~ anp l1lap a~ pou 111iU, titl)er tingle O} llibin£n, anti 
t1)e 1ll0~lJl31t1m blcH beat an grtion. , 

Dodderidge. 3if t~e b.10&1l~ in tbe 1Illerbtrt) 11lI)icb are allllen, 1t1ere (uel;, (S) 31 am 
fullp rcfoU.lelJ, tbat if, &c. llleulo t~i~ make allP alteration'/ 3lt monlo not 
deadp. 

M,mntague Chief Jufiice agreell blit~ tl)cm terrin. .aU i~ ~ere founn bp tlJC Judgment for 
ti1lettJlrt) \t1l)ieb be Din fpeak, & aliquid amplius t~an i~ laill up tl)e lBlaimiff in l)lS the Pl~iDtiff, 
IDecIaratfon; bUt tlJt51t1lJk~ i9 founll mo~e) Dot~ aggral1atc, ann not~il1~ at all al~ per Clmam, 
tn: tue matter, anti tber£fo~~ up tbe lattle of t1)e ~(JUrt) lUl:Jg;ment l.na~ giben fo~ 
tbt i01aintiff. 

Smink! Plaintiff, againfi Bark.er Defendalif. 

I~ an .action of Wellt, tlJ£ Wefenllant batJ llap gibcn unto {Jim to blage biz lLatu, Debt. 
anll at tbe nap) Richardfon ~erteant mob£ll tbe <!routt, t~at tbl? W£fenllant b.1a~ I Ro.J.il.ep·Ho, 

nek of a burning jfe13ct, ann fo~ tbt~ eau(e moben t~e ([::ourt fo~ anotl)er Dap (01-
tim to come ann to bJ;lge IJi~ La1tl, anllllil:J offer to make aU tbl~ goon up an Af-
fidavit. 

2C~c <1C'ourt refufen to reCClUC tbi~j but rttlbtfel1 bim to pleat! to tbe (ltonntrp, antr 
fo ~e tlin. 



Motteram Plctintiff, againfi MotterallJ 
Defendant . 

. A Prohibition. I~ a iD~obibition) upon a ~uft in tl)e ~piritual <!.Court) tbe <!.Cafe hlltS tbi~, (S) a 
I Rol. R. 426. au it ltIa~ in tbe ~pirftual ([ourt fo~ EDefamation, bp tue .ife of tbe partp, a 
I,Ro,Abr'341

, (entruce tuere giben, anl) coilg, pro expenfis litis, tbc ~u£ibanl1 liil1 rdeafe tber£ 
~R3~.Abr.298. cofi)3,tul)icb tbep tuollIl1 not tberc aUo1t1 Df,upon a fugg£1Hon bere t\lat tbe ~u£iijanll 
300, 1Ua~ l)ibo~Cen Caufa Adulterij. il iD~olJibltion tua~ p~apell. 
r-!illlr. "I Jac. 
Tbe: Cafe: of 
the Church
wardens. 

ilgaintl tbe ¥,&obibition, a ([afe mas citen, Hil1ar. 7 Jac. tubere a ~uit 111as in 
tl;r (];cclrfiaftieal <!routt, bp t11lo ~bun:IJ~1UarDen£l) fo~ not repairing of tbe <lrburcb; 
Due of tlJem Din reIeafe, (be bJlJicb rdeare being tbere pleallen anllllifallowell) It 
10&otibftioll11laS p~apell, but aftetbJarl)~ a ([onfultatioll 1na£! grantfll beeanee tbat 
tbis ([ourt i~ not to Junge of tbig, ltIl)icb p&opetlp bdong~ unto tUem. 

Object. i!.tbe rearOll obterteD, beci'\ufe tbe t£leafe 1na~ not tlJere bp tbem allotutll 
nf, ann tbat tbis i£! mattet of injutlice. 

Refp. 3n anfturr to t'l)i~, tbl£! map be tbere trpen bp .appeal. 
,~~nro ttcre map be gOOl) eaufe fo~ tuem to 'bifalIohl of tbe releaCe, anll no inju~ 

ilict ilone up tl)i~. .aUo tbi$ r£lea[e in tbir; <!Cafe hla£i mane after fentence tbere 
giben; ann if at tbe ([ommon ilatu) fucb a tdeafe fboulll be maDe after ~utJgm£nt 
giben, ti)i£i tuouln not be gOOl1. 31f a .de of <retrO~ be blougut bere, upon a 3utlg, 
ment giben in tue C.B. anti fOl- ®rro6-, fi)t1l1£i a reteafe mane after 3:ungment, tbt1t 
is no <!errol- to t£berfe tbe "JUDgment. 'ere tbe lJibO~Ce bJa£i a men[a & thoro, anD 
alfo from aU matrimonial i)uti££i. 

jFo~ tbe ~~obibftfon) 3ltbJa~ UtgcD, .ann mud) enfo~cen, tbat tbi£i refeafe bp ebe 
~U~ball]) hlas gooll, tbc ~uit being in ti)£ <iJ;cclefiaftical ([gurt) fo& ~efamattou) 
fememe tl)ere gillen) tbe ~jfe nil.lO~Cell a menfa & thoro, mUlcb t!otl) not btrrolb£ 
vincul,um maritagij, but tbat tbi.s notltlitbtlanl'ling, tl)ep map come togetlJet again 
bJ!)en tuep 1t1ill; anll fuel) a tJi\Jo~c£) i~ no bar of Wotuer. ilnn tbi.s t~ not like to 
tue <!raCe ·b£fobe rememb~cn of tbe <Jt:burcbl"tuatDen1?) tubicb mttft be agteell to be (0. 

38 Eti'\' &c. 38 Eliz. B. R. between Mdham & Winnes. 3lt tua~ bere ruleD, tbat 11 <1.Bift of tbe 
<iOoot1£i of tbe ~arifiJ, mane bp tbe ([l)urcl)"'tuarnen9, i.s not gOOD, lDitbout tue a[ent 
(If eiJc ~t!Je~m£ll,ann tbe mellerp,antJ if up tbe 1!ltetlerp tbe fame is gOOD, tbi.s being 
ti)en tn manner'as a 1113p::::ll.al1J,b£re cofts are gtben,anll tbe ~tl.9banll1JOtb refcafe tb£w7 

tf ruep ltiU t'befe gibe fentente, notlUitbftanllil1g tbi.s reltafe,alllJ agatl1tl t~e fame, 
d)cp Clugf)t to be p~cbtbitell; tbi~ reIeafe {Jere (8.9 it lUas urgell) beillg a full llBat 
vf £1;£ cffl.'rt of rbc fcl1tcuce; tbig mattet: pIeaDco dJdc befo&c tte ([ourt of nubi; 
ftlCC,rmD tt)C tdrafe tlJcre fi)elUel:l, a110 tb£r£fo~e tl)CP are not to e~ccute tui~ fentente 
ilgaiuft toe reb·aCc. . 

Dodderidge Jufiice. 31 tl)C <ll:afe tul)icb tua~ bet1l.1&n Tottey anll Stevens) Trin.44 
'Trin. Eliz. liliz. B. R. Rot: 865. bll)cre llEarOl~ anb jFeme bJere l1ibOlC~ll ~O~ .allulterp on tbe 
B. R. tt patt of tlJc ~ tfc, ttete ltlas a ~utt alfo fo& a lLegatp, tubtel) ts a gOOD ([afe, ann 

~Uit9 witb t!Jig (I':afe bete in queftioll, if it be lookell into. • 
H:"lghron Juilice. 3:n (!Cafe .of a ~uft fo~ a lLegacp, tbe ~u~bann i~ fo~ to 

putlue tbfs) ano ti)rrcf0ll? tJl1,) rdeafe bere map be goon; . but ~erc in c!Jis <Jt:afe, tbc 
matter in qu£ftion 113 fo~ ~lannering of tbe ~ltfe, anll tbis is perrellal to ti)C 
__ ife, anll tbe D£termination of tbis, i~ lefe litHO t!]em ebcrt, anll if up euch: }law) 
in fud) a <teafe, tlJc rcleafe of tbe ~u~bann t.s not gOOD, tl)etebp to nep&lbc tbe .ife 
(If I)et eotis, being Depenning upon tbe .®&iginai, (S) tve EJ)efamatfoll; ~e babe 
Dotbing bCt~ to 00 Wit!) tvi~, fo& to (o~te(t tbcfr Jialtl; ann tbetefo~e ebcp are not ill 
tbi~ ~are bp t1~ tll be NogibicCb. 

Dodderidge 
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Dodderidge. 1Il:bep tbere nnlp r£lln~e tbe partp, tAl ber goon name, in (!tare of 

~efamation) al1 ~ere in tbi~ ~afe; anti tbi1l 110tb berp mud) nitTer from tbe ~are 
of a i,egacp, tlJe point bete oulp iz, tbe IJttsbantl anti 1Uife ate tJf1.lo~ceo, cau(a Adul
terij, tbe ~ife flJe fue~ in tlJ£ sA;ccleaailical <ltourt fo~ Wefamation, aun tbere r£~ 
tober~, ann coils ate giben) tbe llllJtcq tbt ~u1lbann nill releaf!', mbetber tbt9 relearn:: 
tl)US matle bp tbe ~u~bantJ, fi)aU bat tl)e .ire of bet coll1l • .anll if tbep mill not 
a1ln111 of tbts teleafe tbere, 1tlbetber a ~lolJtbittlln fiJaU be grantelJ o~ not. 

g;be 111bole ~ourt clear of opinion., tb~t no li'.obibiti~n. I,ll tbfg <lI:afe , is tn be Prohib" tlOfj) 

grantell. ~nn fn bp tbe blbole <.lI:ourt m tb'~ <ll:afe a '~oblbitlon b.la}3 l1entetJ~ deniei p4~ 
cu.riam. 

Froft Plaintiff again£1 Eyre Defendant. 

I~ an .aaton upon dJe <!!:afe fo~ (canbaInus bln~tJ.£f, upDn Non culp. pleatltn a ber~ ABion on the 
i)ict bla!3 gibl'rt fn~ tlJe ~Iaintiif. 31t 1l1a1l mobe'O ill .atretl of jlungmem fo~ t1)e Ca(eforword$. 

I!r rfcnlmnt, tlJat tIJe 1lln~1lJ3 fpaten, annlaiIl in tbeJlDcdatatton, ate nnt artionable. v. 3 leon.23 I 
:m::be bJn~tl~ bl£rc ttefc (paten bp tbe IlDefentlant, to tlJe lDlaimtff. (s.) m:bou baft c·l?·Rcr~.EI. 
fo~geIl a~tingg) fD~ 1l1bicb tbDU fi)oullllllnf£ tbi> tar~. ~31'~ R: A~~' 
~betbet tucfc are aaionable o~ nnt, 'bla~ cue enueilion 'f 66. • . • 
:m::1J£ ~Iainttff being an ~ttournep at Jl.,aW, anll fo (be l.1Jo~ns nil tDuei) bim in tis 

@~ofelTion. 
3lt 1l1a~ urgen fo~ tue ~laintiff) tuat tte(c WD~bS are Ccantlalous, anll blell .9aion~ 

able, ann Venders <!Cafe Was t£memb~etJ) lllbtclJ Was fin tbcre 1!l0~b~. (S) Ebon tall Venders Care, 
fo~gelJ mp 3Fatber~ banD, wberebp tbon batt te££lbell hlp Jl\ent, abjuogeIJ) tbat tber£ 
blO~1l9 were actiona~!e; tbefe 1Uo~tJ~ bere tn tbiS <!Cafe are fpoken, to b~tng tim in 
lJanger of tue ~tatuteg of ~etjurp anti of 3Fn~getp. 

I. Crook Ju{lice. jfo~ tl)efe 'blO&b£l (S.) 1ll;:lJou art a <ltut~tb~oat)no .aaion IpetlJ 
fn? tbere 'bln~bS, l)er£ t!Jep ate t6 be taken in mitiore fen fa. :lI6ut bete in tlJis 
<ltafc, couple tbf fitft 1l1£l{.iJ~ blitb tbe )Latcr, anb ex precedentiblols & con[equen= 
tibus) it will be betp lJatlJ againlt dJe Wcfenbilnt. ]n tl)fS <lI:afe tlJe lllo~i)£i are 
f.cannalous) ann tbe .aaion of tbe <!Cafe fo~ t~efe 1tlo~tI):), bp tbe ~Iatnttff blell mi1in~ 
tatnable. . 

2. Haughton Jufiice. 3tis berp dear, tlJa-t tl)£ fn~mer bJo~lJ~ ium not Ilear anp 
llrtion; fo~t~efe 1Uo~ll~ no not cbarge lJim 1l1itb fo~getp, anti tben tbeCe later 1uo~'O~ 
being onlp eJ:planatD~p Df tI:;e fo~m£r 1t.1o~J)9) 1l1ill not beat an .aaion) lllbete tl)e 
fo~mer '1.1ltll not. .as if one Cattb tn anotber, 1[bnu baft frollcn tbe !Leat! off mp 
tDnfr, o~ mp $lCpl£~, fl:'l~ 1t1bicb tbDU Qlonlb(t be tangell) tiJcre 1ll0li31l are not arti~ 
onable. ~om£ttmes, 11lbere rte ntll1l1O~lI9 are artionablc, aull tue (ubfequcnt erpla~ 
nato~p It!O~lJ~·bO qualifie tbe fo~mer, aull fo liD make tbem not actionable; .as tn rbe 
([;af£ tJ·ere, mbtre one faib of anotber, m;bcu art a m;raitn~, fn~ tlJOU nintt affirm 
tlJat tI:;·e =tliing~ ([opn 1l1a~ fallcn a j]:!nble in rlJe ~oimtl) ann ruleD, tbat fD~ tlJere 
lt1n~ll~, being all Jain togftlJer, no.attion nt-II ,Itt. 

Dodderidge Jullice. 1ll:be .9rttnn \Jere blongbt Ill' tJJt ,Iaintiif, fo~ tte{e 'b:lDlll~ 
tlJu~ (pokcn of bim will not He, fo~ tyat it is not certain llllJac 1l1litings be !Jill 
mean,anl1 tbepmap be fribOI'lluS 1Ulitingl1,anll fD~ 1l1bicb be nugbt not to be ea~lclJ tn 
in qul'11ion, aun:tlJctflO(.t nDt actionable: .ann if it be fD, tl)£n tte later blO~D~ 
l)ucwiU not aib tbis) tbep 111ill not aggrabate: 3f 1;£ lllnuill 3!lltJia bfm, tbe fame 
ougbc tn be) quia fal(a fabricavit facta, ann not quia fabricavit faICel.tl~tthl~ll; ana 
betf au innuendo 1lli!! not telp tbtl?, a~HO (ap aftetl.1Jatn~, Innuendo Obligationtm) 
anti tbiS map bere be 11nne out of tbe 31nntrting of anotl)er: 3t map b£ a frfbolom" 
letter, anno! 110 mDment, anti fo ft mal' men be untJeJ:tlootJ,) ann tterefo~e not 
actionable. 

Crook 
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Crook. Jf one faitb to anoll)cr, :m:1)ou l)aft tlolen, jJ:?o ,ad ion Iietb fo~ tbefe 

1tJo~iJ~; but if 1;£ ilo aDn rte(e lll!J?n~, (S.) fo~ lnbtcb tbou ffJottlnll he bangen, an 
.action UpOll tbe ([afe tlJrn meU Hctl); fa bete, 1lrlyou baft fo~getJ ~rttings, no 
$Ell'! ion II ctl) fo~ t~efc 1XO~O£i; t1Ut atn tbcfe otter 1J:lo~'Op) (S.) fn~ lllbfei) tbo« 
fi)ortIIlft lofe (1)p carF) t1)e[e 1tJo~tJrl tlJfn tum beat an ,attion; ap in tbe oel)et <!rafc) 
(S) fo~ 1l1bicl) ti)oft fijonIIlft be l)a~g;en; 

Dodderidge. 1[:ij£ 1tJO~i) fteaItng lmpo~t£l jfeIonp anlllLarcenp, anti fo tuel' tire. 
fcannalou~) fo? if it ll€ but fo~ 6 d. be fi;aU fo~ tbi.s ba11e ptlntQJmeuc; flUe 1)en tbc 
1Uo&tJ£l arc, m:IJott bioft make fO~l!etJ ~tttillg.s) not flJewing lllbat t1)ep bletf) ann 
fo not artionabIc+ 

Crook. ~ agrre tl)i£ to be fo, if pou an'O not t1)e(e 'h10~tJ~ to tbe fo~m£t, (S) fo~ 
1ll1)icb ttou fi)ouIIlft lofe tijp rat£!, 1l1itbcut ttde latter l1JO~lI~, tte oti)£r are not 
actionable, 

Haughton. jFo~ to make fO&Q;£n mmIritingg, i$ not puniQJallIe, but tbc pubIfca~ 
tion of t~em; but bccattCe it i~ not tlJetuetl 1lJtac cbefe 'mritil1g£l bien, tbis make£! 
cue nouut. 

illllJ fo tl)i~ matter rellen upon a Curia advi(are vult, anti tbe fame anjourUfl! to 
a futtber time. 

9:ft£r1l1artl~ tl)i~ <tafc bias mO\:Jel! again) ann bcbatcb. 
Mountague Chief Juftice. 3/t i~ not berc latn, tbat tbe lOIaintiff ll.ms an ~tto~~ 

ncl', but a ~oUidtol- t llrteCc 1l10~lIS, a~ tlJcpate lain, mill 1l1dl bear an .aerion ! 
In generalibus, h1o~tJ.s lUaU bc taken in midore [en[u) but not (0 in panicularibus, [en
fus verborum eX cau[a dicendi: ffio~ one to fap of anotber, lll:l)ou baft malle fo~gelJ 
~titillg1!) no artion Iietb fO.1- tbefc m01-IlS; but if bc conjo1'n£\ tbc latter part lllitb 
tbe fo&met, tbefe 110 11erp mud) £nfo~ce tbe (ltber. . 

iTCo tbis purpoff i£) tbe llD~n Crornwells c!Cafe, Coke 4 pars fol. 12. 3It is no mar::: 
tid pot! like not me, fo~ pou Hke not anp of t1)e Jllin~£i ~ubject£l. 

Browns c!Cafe tl;Jue put, it1)ou baa burnt mp lIEatn abjol'nin~ to mp ljoufc,tl)efe 
mo~tJp are actionable, m01-ll:.; arc to be taken in communi [enUl. 

Birchleys c!Cafe) Coke 4. fo1. 16. in tlJi.s c!Court). bcing an .atto~nep) llCbou art a 
co~rupt man, an .action lfetb fo~ tbcfe \llD~n~, fo~ tbe!, toud)£tI bim in bi~ ~1-ofe(", 
fion; (0 l;Jete in tbip cafe el)e blo~tJg are artionabIe, anll (1)e 2irtfou b~ougbt bp cbe 
lDlainttff f01- tbcfe 1l10~tl.s lIO mel! lie. 

Crook. 31t i.s 1)ete fain tbat tl)C plaintiff 1Ua~ a 101-artitiener, a ~oUicitoh anll 
a ~te1Uarn ef a ~anno~, tbdc lattet blo~tl~ l)ete mill cnfo~cc tl)e .9rtinn:- jf be 
tan Iaio tbatbe 1l1a,S all iltto~nel') cteadp t1)en tbe blo~n£\11louln be actionable, but 
it i~ Jain gerc, tbat be mas Sene[callus, anti fo tbc 1l10~l1S actionable, becauit l;Je is a 
l1ublirk pcrfen; tbe p~£cebing blo~tI.s tere are to recei11e conllmerion np t1)e bJo~l11t 
fubfqucnt t llBurnt mp :)lEarn, Innuendo, full of c!Co~n not actionable; bue if tbc 
blo~n~) llBurnt mp marn full of <lto~n, fo~ tbefe blo1-tl.s an ~rtfon melllicd,); l)ete 
tl)c h1o~tJs arc fpoken to tbe 10laintttI being atc11lartl of a S!9anno~; liC~eu!)aft 
mane fo&gen ~~iting~: .an ~tto~\lCp is a Pttblick perfon t 3f one Caitb to a com::: 
mon perron) tbo" art a faUe ann a co~rttpt man, no artiou lietb; otbermife if tbel' 
be fpoken to a 3lufttce of ,eacc) Intentio verborum ex aJ.1irno dicentis t1t to be col:$ 
Itcteb. . 

3lf one (aitl) to a ~tCbJarll of a ~anno~, ~ljo« ball malle aritings 1tlbid) are 
fo~getJ) tbefe mo~l'I~ bo c,:tenuate 7 liCtou ~aft llo~len mp <lCo~n) no action bedJ 
f01- tbcrc 1l1o~t1~, fo~ It map be groll.!mg; but If be raub) ~p c!Co~n) fo~ mblcb tbon 
tlJaIt be bangen, ctbcrwffc it tl;aU be. 

Dodderidge. ~bcre 1UO?lI~ 1)£I;.C ate not artionable, ndtl)er fo~ a ~omdtoh 
110~ pet fo~ a li'l~actlc£r; t~l~ 1)£tc l~ d)t matter) liCbou baft mate f01-gen Srhings 
anll tbne map be fribolu.9 l!ttmc.9, ltlJJicb map be fet out in anotlJct.s name: ~on~ 
can imaQ;in (If llll)at nilttlrf t~(fe are" il1l1l.len:do) '-1l3ontl~.o~ €oueuant~, tbt~ mill 

noc 
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noc ain fc, hll)at ~rfting~ tbefe 1tlere, 1Utettet of anp impo~tance, 0& not, non 
connat . 

.a~ co cue later \I.lo~tlS tuen, behlg (S.,' jfo~ wIJtrlJ tuoutlJculllft lore t~p ear.9'.., 
t1)£fe \l1o~tI~ ltJUl not enfo~ct cbe matter, t,tirlbrti1~ but tis mt(~eom:eit (If tbe 1CO~l)£;. 
8n)) Co no .aa:ion l)u£ lietl), ueitlJet·fo~ tlJf urft 1Uo~D~, no& pet fo~ tlJe 1Uor(J~ rub" 
requenc! ~o~ one to (aI', ~{)ou taft burnt mp )!Barn a])j9pntn~ to mp ~Ol!r£,tlJere 
are 11lo~tJ!3 of ~Ianber; but if be raitt, 1ll:bou ua11 burtlt mp lJrarn, fo~ -1l1btci) tbon 
{baIt be lJangeb, 110 artion Hetb fo~ tbcre 11lo~l'I~, tlJi~ tieing but tbe mifconceit of 
tbe partp, anti tiD not aDll unto ete ~lan])et. 

If one (aiel) to anocber, !ltbou art a %!tufef) fo~ tbou bail UnUm mp ~pple£!) 1;113 

aatiou UdlJ fo~ clJefe 11lo~1J1l. 
3lf 011e rpeaketb tlJefe 1UOltl~; }. marbd pcn 11liU keep companp \uitu fueu au one 

b€itt~ fuH of t~e ~ot, 110 9rttnou hetb fo& tl)efe 11lo~tI£I, as it batl) been {Jere a1J~ 
jUngeD; bere l)e cannot IoCe IJis (jJ;ar~ fo~ fo~ging of faIfe ~rittn~£I,lmn fo tue .fIttion 
JnougUt up tbe~laintiff, is not maintainable. 

Haughton. llCte .articn bere b~ougt)t bp tue lBlainriff, lietu not fo~ ti)efe 11lo~1l.s ,) 
1Ui)en \l10~1l~ (poken are uncertain, bp an abetment ttep !ball tlot be mane artionable, 
a£; tbe ~oJ:"innuendo, tye jTrencl) '0]:, tiJi~ l1)all not make t1)e \tJo~ll!.l aaionable, 
being uncertain befo6e a but'if one (aitlJ of a 31itftfcc of ~£ate, '1[:iJat bc is a C06:;' 
nlpt man, tl)efe \l.1o~1J£l are artionable) )lot11litl)tlanlling tbe ullCettaintp in [orne fo~t • 
.as to tfJe 1Uo~ns tiJemfeIbe9bere in tlJi~ eafe,iJe.iJatb matie tuefe tilo~D~ carrp no eer..:: 
taimp of ~lan!Jcr, fo~ an l)onell man map make fO&Q;ctJ ~rtttl1gs, ann pet not be 
guiltp of anp jFo~gerp, f0 6 anotbet map put l)is ~eal to tbe fame, anti fo be i~ Cut 
jfo~gerer; aUa it is iJerl? ait~getlJer uncertain, 11lbat manner of .rirings tiJde 
l11eu, tbep map be but nugatow, ann of ~o moment. .,. .. 

.as co tbe fWlUn part of tye 1tJo~tJ~, tIJefe no not enfo~ce tbe .matter fo~ tue ron I 
dullon: ~f d)e fitll blo~n~ no not gibe raufe of ilrtitm, tiJe rontiufion, .being but cue 
nnnerllan:Oing, anll't1:pofition of tl)e partp lJimfcIf, ttf9 tlJaU not make tlJefe 1bo~ll~ 
to be acttonatic ; tbat 1)e fiJouIn!o(e tis <matS fo~ tti~,tbf~ IS but bi~ faIft conceipt~ 
anll a faUe cOl1clnfion of rbe partp, ann fo 110 ~(tfon fo~ tlJere. . 
. 3lf on~ fattl) to anod)er, zrr:IJou {Ja(f iloUen tnp ,applc~ off- tn1' llCrre~, fo~ lllI;iclJ 

tIJoti !baIt be tangen, no .artton lietb fo~. tbefe 11l0~n~, bdllg but l)i~ mifcOllceipt of 
tue ttlattcr; anll fo in tue p~inripaI <I1afc, tl)e\l.1o~tJ~ not Ilaionabic, anll tbe·~ttton 
1)e1'e b~ougl)t up ttl)e talaintttT, not maintainable; 

Mountague, !iCo rap of one tbat be i~.l1erjurctJ anll fo~f11lo~n, tlJf9 i~ but recital,; 
bQt if one faftlJ of aNotI)er, tunt be 11las fo~nlJo~\1 i\l B. R, in aJ:'rpaI tb.erc, tllefe 
bJO~'O$ are actionable; bere in tti~ <!rafe, t~e (ubrtquem ~Ob1:J~ are not rational) 
but tl)Cp no cufo&ce tlJc ~Ialll1er to bc (uel) ~~iginal mlIrtttngF, fo~ tlJlJicl) to lofe 
bi~ <mar~ I;eee, anti nUn tbat tttre ougbt to be t!ml rt'tten ann jfo&gen at one . 
timc. . 

Dodderidge. !!Cbe bell \l.1ap to t~amit1e tuefe 1i10~11~) ig to ere IDIJct~cr tbefe 1JJo~nn 
1lO not b~ing tim innallger of an 3!llDirtmtnt) a~ if l)e be illtJiaen flJ~ tl)t~ YD~Q;{'[P 
fI;aU t{Jis Jnnirtmen t be goon -: it (ball not, ann tben if be uc not in l)rmget of bt.6 
(!J;ar~, no ,artion 111ill lie fo~ t.Uere 1Uo~tJ~. .....~.. 

M('untaguf, ~ere tbe \110~D$ fubfcqucnt, ~o, 1UeU e]:ponnD :t~e 1l1o~tl5 p~ec£lJftlt) 
bp 11ll)teb it not!J appear, tijefe to be fucb ~hlttng~, fo~ 11lbicl) ~e ouglJt to loft ·tis 
(!J;at~, fo tbat tb£ fubfequcnt 11lorop are tlOt rational 1tlO;D~, but 11JO~tI~ SD~iginaIJ 
anti tuou QJaIt lofe ttJp ®ars: 9~ to ttc <It'afe of lnotrtment) tbt~ ip not like to 
cue cafe nOID in quefttou. '. . 

HauO'hton. ~ne faitb to a,nottel', 11l:tou tallllolcn mp SOOtl) fo~ hllJic!J ti)OU 
fiJalt b~ tang£ll; fo~ ftenliu!l fome Roon it ~ jFdonp) anti fo~ lleaUu~ of fome 
Wloon it ~ no jIlelonp. 
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gnt! fo blitbout an1' furtlJer nebatc, ete ~utJge~ being in tbdr opinions in tti~ 
~he court die <!tafe tblo again~ tblO. (S.) , 
vlded) &c. Crook J ufiice & Mountague Chief J ufiice fo~ tlJe )BIaintiff, anti Haughton '& 

Dodderidge lUDge~ e contra fo~ tue l!>efenl1ant, anti fo 1& t£llet! upon a Curia advi
fare vult, anl! to fre tl)e JP~efibent~ in tUis cafe, lIJlJtclJ bp tl)c rule of tte CltoUrt mere 
to be fearcueD out, ann fue <!toure to be tnfo~meD of tuem. 

Nota, .1[;bat tui~ caufe bla~ neuer' after m'obet! "gain, btlt faill to be entrel1.bp 
agrrement btt).y~n tue paltie~+ . 

Hammond Plaintiff againfi Wemibank... 
Defendant: 

Eje8:ione I~ an ~rtioll of :iICrefpas anti ®fectment, upon Non culp. pIeat!etl, a tIlierlJid bJas 
firm:r. giben fo~ tue ~Iainttff; upon a motion maDe fo~ tlJe Wefentrant in arrdt of 
I Ro.Rep·4 29· 3lUlJgment, tue €:afe appeareD to be tui~, (s.) 
I Ro.Abr·So6. 1!Cue SDefenl1ant being a <!Cop1'~boltrer, ltlas fummonelJ to appear at' t~e <!Court af 

tue l1o~t!, to lIo allD perfD~m Ui~ ferbice as a <!top1'~boltJ 1!Cinant: I)e maDe l1efaUlt, 
upon tl)i.s tue iJl.,o~tI took atrUantnge, bp ltlap. of fo~f£iture; c:tceptions takell to the 
pIeaning of tui~, tbe mattel bring fOl- a fo~feiture of tis <topp~l)oIl! ®llat£; fOf 
lJis refttral to tlo anti perfo~m big ~uft anl1 ~er\)ic£, bp tl)e <!tuffom to b£ trone iJp 
lJim. 

31t bJS~ ur~etl, ti)at tuiS ougl)c to be q)emetl to be'a wilful anti an obllinatt re~ 
fufal, 01- no fo~feitute • 

.aUo it i~ a.lletrgetl, tust cue <!toure ltlas lJell! apuQ Manerium prredictum, ann tJotu 
not fiJem in bluat bou£e tte fame 11las lJdo, no~ pet tbat anp notice bla~ giuen Unto 
lJim cbst it fiJoull1 be b£lb; tl)e ~1ftte 11la~, ~uet1)et be bitl boluntatp refufe to 
come to tbe <!Court o~ not: gntr tbe JUt1' nil! fino tl)at 1)e bill refufe; tl)e1' liD alto 
fintl) tgnt notice tua~ giben to bim bp t1)e 116aiI1' of tte <!Court, but it i£i not faio,tbac 
tti£! ltlas fo tJone bp tbe commannment of tue }L,o~o+ -

gl£o it i£\ fiJebJetl, ti)flt tue ·<!tflurt 11las Ijeln fucu a trap, anti notice giben of. tl)fs 
to tue <!Copp~tol11er, anl! there ottgl)t to be tl)~ee <!tottlts beltl, befp~e tbere (ball be 
a fo~feiture taheil fa~ non-attcnl!ancc. 

Mountague Chief Jufiice. 1!I:te perfo~mance of ~etbicfS) i~ incinent to eberp 
4Cop1'~l)oltJ£r! ~f liTue bJa~ taken upon ~is cotttemptuoufip refuang to cotn£, tl)'is 
implic.9 a notice to be giuen b~fo~e. 

Haughton J ufiice. ~f fl <!topp~toltJer 1l1iIfuUp ltlitUtJ~abl~ bi~ ~ttit anti ~trbice 
1nbicU be oms to tl)~ }L,o~ll, at l)is <!tourt, tbis is a b~cacl) of tbe <!tullom, ano tl)is is 
a fo~feiture of l)is <!Copp~~olo <Iellate. ~t i~ l)ere l~ttr) ~od fe&am volun~arie, & 
contemptuofe fubtraxit, & lllam facere recu[avIt: 31t ts I)ere. aUg f~p~eap ratti, tuac 
tbe )lBailp bin gtbe {Jim noticf, per fpeciale mandatum domini .. 

Croke Jufiice. .as toucl)ing tue \ltullom to I)aue tl)is'to be a fo~fcfture in frame 
(!t:are~ it .i)) £0 : .a <topl'~l)ollJer bolb$ bi~ ®llate per redditus, fervitia & confuetudines, 
t~e .mbict) if 1)e troes b~eak) antr not pctfo~m tbe fame, tbis fiJall be a fo~fcimre 
(If tJi~ (!t:opp"boln <U;llate. . 

Dodderidge J uftice. ~1' 43 E·3· 3lf a ctoppbolner refufetu to pap Ui~ ~ent) o~ 
to'no anti petfo~m ti~ ~erutce)) to tbe }L,o~l!, tlJt~.i£! a fo~feiture of IJi~ CltoP1'~lJolll
Cleftaee: tue Jl.o~tI i~ to l)oltlui~ ~ourt 11lttlJtn bis ~anlto~: i1ut if tl)e lI..o~n lIoel) 
tlfe to bolo it tn fuel) a lI)oufe, anti mill boll) tbis in anotl)er place, tb.att be batlJ . 
ufell f(1~ to no) of tlJi~ l)c otlg\,c to glUe notice to tbc <!topl'~UoltJel'. 

3f 
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If a cltopp~lJoI1)er be tuarn.eti to appear to tlo bi~ ~uie ann ~crbice in anotber pare 

oftlJe SlBanno~) in fueb a ~afe it map be lJe is not lJounnto petfo~m it. 
Moumague. ~£re i~ t~ lai1:l, tbat be beln bf~ ~ourt apud Manerium. 
Doddefidge. 'l);Je ouglJt to lap, tlJat lJe bern l)i~ <!Court apud Manerium; ann· ue 

ougl)t to lap, ttat it lU~s lJe111 in loco con[ueto. 
Haughtqn. ~f tlJere be anI' fucl) matter, tlJe <!/:'opp?lJolncr oug~t to babe aUcngfo 

tl)i~ matttI: in, lJi~ e~eufe, blbicl) i~ not lJere ilone bp lJim. 
lTCije <ltourt dear of opinion, tlJat l)ere appcar~ to be fufficicnt matter of fo~fei~ Judgment for 

ture of tlJc <!CoPJ!?l)oIb <Jl;1late, tbat t1)£ !!Declaration i~ gOI,1!J, ann 10 bp tte 1J.lulc of th.e Plaimiif, 
tlJ£ <!Court) 3utJgment blaf;) gillen fo~ tve ~Iatntitf~8£c, . 

, . , 

Robinfon Plaintiff againit TValfer 
Defendatit. 

I,' ~ an 9:Etion upon tlJe ,<tate fo~ a 1Jl:robtr ann tlon1.lerfion b~ouglJt 1)1' tye @iafn~ A Trover and 
tiff ap;ainft tlJe t!DefentJant~ bdlH!an 31nn~kreper, fo~ an ~o~{e. . Convtrfiol). 

1ll:lJe <!Cafe upon tte El?efenDant~ 'plea in '~ar, tua~ tl)i~) itbe IID£fentlanc, krep~ Popham ! 2 7, 

in\! a commo~ lnn, a llral]~r b~,in\!~ tl)e ~Iain~fff~ ~o~fe fnto tlJi~ common 3nn ~ ~~:~e;:~~: 
of d)e Wefennants, there ret~ btm fo~ tome ttme, anll aftet1tJartl}:l go~~ bi~ wap) . 
Icalling tlJc'.10Iaitltiff~ ~o~re ttere asa pleD\!e foJ. lJi£i meat. <. . '. 

jltl)e IIDefellDant being t1)e 3nn~keeper, being not pail) fo~ tlJc meat of tl)e.llJo~re) 
tetatn~ tlJc ~o~fe fo~ l)i~ meat; tlJe lBlairuitl aftettlltlrlJ~) being ti)e true, obmc,r (If 
tlJe ~o~fe, tmD l)earftlg tl)at l)is ~o~fe tlla~ tl)ece) tJemt\JuJ£tJ i)t~· ~o~(e of ttc ~ef 
fennant, tulJo refufCl) to Del fl.ler lJim, upon tlJi~ te b~ing~ l)t~ Xlrtion: lltbe t!Dc,~ 
tennant bp tuap of \llea in lll3ar, (et~ fo~tb all tl)i~ matter of bi~ k~pfng.a com~ 
mon 3nn, lJO'tll tlJat tl)e ~o~(e bla:.; b~ouglJt tl)itl)er) anti tijere left at meat, 1l1bfcl) 
lila~ unpaitJ, ann tlJat 1)£ tetainetJ tlJe ~o~re fD~ lJis meat, tm lJe tua% fati~fi£D fo~ 
tlJe fame,antJ tlJat if tlJe '@IaintitlbloultJ pap ~im fo~ l)t~ meat,l)e Ulou\tJ tlJ~n llelibet 
t1)e l1Jo~fe to lJim, . but not otl)ertuffe; UpOll t~i~ ~len t1)e }¥llaintiff lJemUH£n itt 
}labl. . / , 

11llpon (1)e fiia opcnilt\! of tlJill <!Cafe, t1)e <tl:ourt indtn£il to be of opinIon again!t 
't1)e ~Ia(utift'; 1!ClJat tl)c WefenDant~ ~Iea l.1.la~ gootJ, anll tl)at 13e migbc mell r€~ 
lain t~e ~oife) ann tI)at a~ain1l tbe 10Iaintitl, befug ttc true o1lJncr of I)im, ttn~ 
til te tua~ fatt~fielJ bp lJim fo~ fJi~ meat, anll notlUitl)tlantltng ti!3 ~o~fe 1Ua~ b:Je 
ttere bl' a ~tranger) unknOl.1m to t1)£ ol.1.lncr ) ann fo~ tlJl9 l.1ja:.; remcmb~£t1 tlJt 
lll3ook~of 39 H. 6. fol. 18. b. anll 5 H. 7. foJ. 15. b. tiJe <!Cafe of tlJe :J1eatber con~ 39 H, 6.f. 18,b; 
llerrel:J. &c. 

Dodderidge Jufiice. 1rClJi:.; i~ a common §inn, anb tlJe npcfentJant t1 common 3l11n: C 8 1 

treper, attn tlJi~ bis l$.etaincr bere, i~ \!tonntletl lIpon tl)£ general wftom of tl)? 9 o. 'J. r). 

}J.,antl: i.)e i~ to recet1.lc aU ilDueft~ anti ~Olfe» tlJat come to i)is 3:nn! ~~e i~, not 
ilOUND to £~amine blIJo i~ ttle true ol.1.lner of tlJe l!;)o~fe b~DUglJt to l)t~ ~nn; be is 
bounD, (lp lJe i~ an lnu:::krepcr) to teceibe tbem, anll tl)ercfo~e tl)ere ip \Jetp grt~t 
teaCon fo~ I)im to retain lJim, until be be fatisfien fo~ lJi~ meat blbid) be l)atlJ eaten; 
anll t1)nt tlJe true oroner of ttc ~o~re.can\lot l)alle tim a\unp, untillJe 1)abe fati~~ 
fiell tue 31nn~ kreper fo~ iJls meat. 

1[:t)C <!Court agreell l.1.litl) lJim l)crein" but tl)G ~ottrt faiD, tl)a't tlJi~ being a nem 
anti a \!ooi}C!ta(e, tvep l)dn it fit to be argu£l.l-bp 1l!:ounfd on bottJ fines) nnn fo fo~ 
tl)i~ purpofe) tl)i~ <!Cafe 1t1a~ atlfoumell to a furtl)er time. , 

,afterblarDp) (5.) Termin. Trill. I) Jac. B, R. t~i~ ~are h1a~ mo\)tn again, ann Term.frill. H 

arguct1 on boti) ni)(~~ Jac. B.a. IJiCo' 

~i\ler~ 
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EDt\)€t~ 2I utl)O~lttc~ b.lere eiten, aun reafon9 urgen, anJJ£nfo~ce]) f01 t~t ~ef£n~ 

]Jam, ti)at tl)e ~I£a 111a~ gootJ. Z[;bat tl.J£ ED£fentJ~mc being a (ommen l\\ll~kreper 
map retain a ll?o~fl?, .blouglJt Into {Jl$·jnn, an]) tbere lEft, u.ntil be be patti fo~ ~i~ 

Coke 8 pars, f. n:'ent, untl fo~ tl)t~ yurpnfe, Coke 8. pars fot. 146, i 47. the fix Carpenters Cafe Was 
, 146,[47' &c. cited, and 5 E. 4. foJ. 2. bl placito 20. 11Ctat an ~t'lmer map 111£11 Detain an ~ntft 

if tl}€ ~affer 111m not pap fo~ !)is:'tncat,aun fo of a 1lratlo~ a <!i3'atmettt by Nm malle· 

Reafons. 

till ~e be paitl fo~ it ; .all]): fo t~ 22 E. 4. fol. 49. b. ~eb£tal reafon$' ttig£ll fo~ tl)i$: 
a~ (S.) 

I. In refpeClu loci, tl)i~ being a common 3lnn; bll)cre be i~ compdlaitIe to reedbt 
l\Jn~fe~ coming ttitber, an]) is not to e,:amine 1Ubafe tbep are, . anll rbis' place btlt~ 
a p&ibilellge, as to a IDifttr(£l, not to be tltftraine]) 1.11' anoebeI, (19' a ~m~ftone not 
to be tliftrainell, bp 14- H. 8. fo!' 2 5. no~ a' ~o~re at ti)e ~mitb~ fi)lIP, lJp 22 E. 4. 

~4.H.I. f. 2,. fo1.- 49. b. 7 H. 7. fol. 2. S ~oHe ,not to US ttete l.liftraine:o fo~ tbe p~etu:oiee of 
-, tbe ~oml!lon~1U£aI, no~ pet in n S}3arl\ct o~.jfait; fo ttat an 3lnn t~tbere compare]) 

to a SlSatker •• .a feconn Jaeafon of tbi~. (S.) • 
2. -bp be map tJetain an ~o~re fo~ IJi~ meat, notbing mo&e uafonable, a~it 

111a~ urge]), ,anlnfantfi)aIl be bounD bl' bi~ 160nn fo~ bi~ meat. 
If orte iJ~tbe~ tbe eatrd of anotl)er tute t1)£ ~toun1l of J.' S. ~e ,"ap, a~ it biM 

urgrl.l, lletain tbem, till be be fari£fiell ff)~ tlJe tur~ bone bp tbtm. 
3. ~ecattfe tne 1Ua£) no liefault in tlJe lnu,krelltt, l11lJl.ltttiJ rntertain bim; nri~ 

tun l% be to tlrmantl 111-bo1'e ~o~fc tbi~ ltla~, fo~ tlyae etlerp man batb a lLicence in 
}Law, to come 111itb bi~ ~o~fe~'into an ~mr, ann tlJe 3lnnkreper cannot pm 1)im 
back; ann fo i£l tlJ£ fi,: ~arpentl?r9 C!Caft bcf6~e rem£mb~el); 11ut l)e map Detain t~m 

Mich. 6 Jac. fOl tl)€fr meat, Mich. 6 Jac. B. OR. bet1uren Harlow anti Wood, tbe fatite (tafe b1a~ 
B. R. &c. ( af5 is lJtte no\l1 ill quetlion) aUll rrfolbtll tvat an 3nn~kreJltr map· retain anlJ . 

krep an ~o~re left in 1J£9 ~nn fo~ tt% meHt, tbougb it be tbe ~o~fe nf a ~rangtt. 
Mountague Chief Jufiice. _tete 1'Ine i9 birento fetbC, titre IJt tl;all nnt bJagt 

lJi~ }labJ) becllu£e compellablc. Comrnunia hofpitia, ire compellable tn t£C£tbe 
guea~ nnn tbelt ~o~[e~; anll fo be i~ tll an(11'I£t fn~ tbern, blbic~ are b~ouglJt tI;i~ 
rtc!; tl)cruftom of London i~ gron anti uafonable, bow long to 1lap, not till be 
l'at~ out mo~e tl)an l)i~ ~ral.l ; ebe 3\nusboI])er map felll)im Plefentlp, anti tl)i.s is 
juftifiabII? il)etein tbis ca(e, tlJe ~nn~kreptr fain to tbe 10laintiff, p~obe tbe ~olfe 
to be rOtlr~, pap fo~ tis meat, anll pou {ball bpbe bim; 1lCbi1! i.s no Denial, no~ P(t 
anp con11etOOn, be claim£) no p~opettp at aU; be onIp tretaillS tbe ~o~fe)tiU be be 
fati.sfietJ fo~ ljis meat, anti fo b£ map ltleU llO bp tbe }laW; l)e map krep lJim tm be 
be patn fo~ bi~ meat, brcnu(r be i~ compellable at 11)e Hrll to U'ceibe tim. 

Dodderidge ] ufiice. £Dne 111bo lJatb no krepih~ fo~ IJf.s ~!llfe, l'IGtlJ lIe\li£e tlJi~ blap 
to (eull l)is man witb bim to an 3I11n, anti to Irt tim.nann tbete, ann aftttblsttJp to 
(orne ti)itbct I)imCeif, anll of tbc,31nn~kreper to IH:mnnn lJis ~o~fe, aUll upon bi~ tC~ 
fufal to ll~illg tiS ilrtion upon tbe ¢afe; tbi~ i.s a fine tritk fo~ tl)e ~lainttff to babe 
l)is l\3o~fe kept, nnl) to gi11e lye j;nll~ kreper notlJing fo~ (1)e fame; tut infiran 1ff 
raptlll! of bim fo~ lJi~ meat, to pap tim ll1itl) an .attioll, ll1biciJ be l)atb no caure fo 
to no; as t~is cafe bere bMlJe 3inn~kreper map men jtttlifp tbe keeping of bt£i ~o~re 
till l)e 1)0 pap bil1J f&» bi~ meat, blbicb t~ all be tlefitl's to l)abe. 

Haughton] uHice tJiffcten in opinion; tbl' part!, being tl)e true owner of tlJe ~o~re) 
batb no otber 111a.p to Plobine fo~ i)imrelf but tiJt~. 1IiJe lnn~krepet ljatl) bis p~opet 
remel1p again1l {Jim, 1llbo b~ougbt anll left tbe ,o&fe ttere fo~ bi5 meat) ann fo~ btm 
d)uS to p~eJuDic£ tbe ohmer of tbe ~o~[e, bp tte 1ll~on~ of anotbet, tl)i~ 111ill be ber)! 
incollbellient. . ' 

Croke J ufiice. 3!f a tlranger take~ mp <lC'attd, ann put~ tl)em into t1)e grOullb 
(If anot1)rt)lJe map well Retl1 tbem ttu 31 pap bim fo~ ttelr meat anll butt tl)erc ])one. 
3if a maU9 mo~fe be ftoIIen,ann b~ougbt unto an lnn,o~ if a man Itlll)£llJi~ ~o~(e to 
one f(l~ it nap) anl1l)e krep~ bim tlJlee o~ four l.lal'~; . ~be ~nn~k~pcr bert 1ll~~ 

m 
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in no fault at all, if tbe ~o~fe lUaz fioUrn, anll vlougbt dArter, I)e fannot rbarge 
t~e 3;nn~kreper 1llftl) tl;t,g, but be mUlcb b~ouQ;bt tim tIJitter, attn ttere left tim: 
~£re tue 3lnn~keep£r l)atl) 110ne no lU~onQ; at all, dye ohmer i~ to fati.sfic l)im fo~ ~i~ 
meat, beenuf£ te rua!) IJ£re compellable to receibe l)im. , 

Mountague. 31f a llranger takc~ tbe ~o~re bf ('motter, an)) fetz tim up in an 
31nu) if tl)e ~ol{e l.lla~ tbere !toUen a111al', tl)e partp map uabe bi~ reme1.'lp againl't 
tue ~nn~kreper. . , ' 

31f a mans ferbaut carrpcz lJi~ Sl1)aft£r~ ~o~re to an 31nn, ann t~ete·ffabr11 tim) 
ann i~ ftollen alUnp; an .£htton Ipetl) uete fo~ tte ~atler) a~ 1ll,il a~ fo~ tbe rfr~ 
bant agatnft tUf 31nn:1Reeper. 

Dodderidge agreen tti~ to be fo, if be knem bim to be bi~ ~erbant; ftc olllner 
i~ to pap fo~ tf~ meat, ann it 1Uouln be a brrp mifclJtebou~ tUillQ; if it fiJouIn be 
otl)etmife ; fo~ 1l1ten a man batb loft bil> ~o~fe, be is to look fo~ tim, anti mten 
,be i)Btb fount! l)im in tbe ]nn, if ~e $,ouJll not be enfo~c£n, to pap fo~ tis meat, tbf~ 
lUo'uln De a tricR,to iJabe bi~ ,~o~re kept fo~ llotbing,ann to babe tim blougbt bp l}i~ 
~Ctbant to ttJ~ jnn, tue olbner batb a benefit, (S) mcat fo~ bi~ ~o&(e, anti fo~ cbe 
1l1lJici) IJe ougl)t to pap. 

Curia. 1lCbe pleaDing ~ete t~ not gOO)), tl)et£fo~e tbep bin aDtire tI)e partp, to 
ple~ro to iffue, anti fo to go to ttial, anD fo ]u:ogmcnt map tben be giben upon tbe 
£bent, but a~ tue <!tafe tete is ; Crook) Dodderidge ann Mountague) dear of opinion 
fo~ tue IDefentJant agafnft tbe talaintiff. . 

Haughton niiferel1 from tuem in opinion fo~ tbe lBIaintfff. , 
gun Co upon dJe artion bere b~ougbt, anll upon d)e IDemutrct to tbe IDefcn~ 

l!ant~ l0lea, tbe opinion of tbe <tr:ourt ltJa~ againll tbe ~Iaintiff) tuat tbe IDemur, 
rct i.ua~ not goon; ilun fo tbe }t\ule of tte <!tourt 1Ua~) Qgod qut:rens Nll capiat per 
billam. 

Nota, 1ll:bat tbe like <!tafe, a~ fui~ p~incipal €afe i~, 1lla~ in t~is <R:cmrt, Term. 'term. Trio. 9 
Trin. 9 Jac. B. R. betlUren Skipwith lDlaintiff againft J. S. an 3lnn~kreper, in a Jac. B.R. &c. 
1lCrober, anti conberfion fo~ lJiz ~o~re, b~ougbt to tbe 3nn, bp a ~trang£r, ann tbcte 
i3etainel1 fo~ big meat, argucD bp tbe four ~unge~) ann t~e <!tourt tucrein Ilil1itle11, ; 
wiI1iams anti Crook Jufiices, lICbat tbe 31nn~krep£r map krep t1)e ~o~fe till be pain 
fo~ lJi~ meat. 

Yelverton & Fenner Jufiices, e contra) tou(1)fng t~i11 matter, vide prima pars P Ii I 
C] _ . I ars 0.107. 
10. 110' . 

Vide alto, 1lCbe ([uilom of London, fo~ an 3lnn~krepet to tabe a ~o~re ll~~if£~, Term Trio 
ann foln fo~ tl)c meat be ban eaten. Tenn. Trin. 10 Jac. B. R. I pars fol. 207. Moffc 10 Ja~. B.R: 
101aintiff againft Townfend Defennant. 10 pars f. 2070 

Nota bl' Dodderidge Juftice. 31f one lie a patentee of tbe llling of a l!terto1.p, 
be map mell rue fo~ llCitlJe~ itl tbe ~piritual <!Court. ~ir Thomas vavifour ltJas 
fuel) a patcntre. l!5ut if tbep \t1iU go about to trie ann llctermine tbe baIillitp of 
tbe <l!)~ant) (S) of tbe l!iing~ J.Letter~ @atellt~, a)3 1tlbetbet Dominus Rex conceffitll 
o~ non concellit, tbel' babing no pomct fo to 110: ~u ruc~ a caCe llle will t1)en PfO~ 
tibit tbem. 

I;;l)e ll.1l)oIe <ltourt agreen Witl) bim tberein. 

Smdleinan 
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Smaleman Plaintiff againft Eigburrow 
Def~ndant. 

An Actiot1\ of IJJ2 an art jon of m=r€rpa~ upon a: Demurrer, tl;e 4itafe appcaun to be tbiS, (S) 
Trefplll[s; 1TC!)e: Wefenl.1ant, an'!) a feme fole, \!leta:: 3!opnM£nant~ f[J~ life IOf certain j1£in~) 
ere Jac, 4K7· tbe Rife takl\?~a ~u~1Jan!1) d:)c ~u~bann anlJ -mmnfe bp tucit 31nl.llZutUt£, Do torn 
l! ~o'~~P'44[' in a }Lca[e of tl)e nwictp of tte lLanl1 (If :tueffPllHfc fo~ 60 'Peat!3 to tte ,laiutHf, if 
~ R~:Ab~:~~~' t~e: ~Hfc ann dye IDefcntmut l)£t ~ompani0n !ball Co long Waf, t£l1n~inQ; a peadp 

? lltent fo~ t~e fame; dye ~tflZ i:lie~) Hutnp; tl)t ~u~banb; tije IDcfil?utiant betrag-t~e 
~utbibOh emn~upijntb!Z ,Uahttiff, l1cin~ tl)g ldfre, to atloil.1 t~e lLeafz, afU2t 
tl)c Il.l!:lIlucrttne entll~l:l, anll fc& tti~ tis ®nttp, an $lrulln of ~tfrpa~ tua~ i1&otlgtc) 
~i!mll!Jct~et iJlZ map aboill: tIJis !Leafc, o~ not, blaa tte (mIl? queaton. 

Term,Trin, J~ liC~ip ([afc hla:s (e'beral ttm£~ arguc!) at tue ~ar) Termin. Trin. 14 Jac. ill' 
Jac, &c, Bridgman an]) Coventry fl!]y tt)e ~laimiff, ani) Darcy ann George Crook" fo~ tte 

Wefennant, 
1IClJe queaion~ mo~£'j) 1OOel:e two, (S.) 
I. U~et~et t~t~ }Lcafe dJufJ mall~ in point of (lJ;{fate, !taU netermint c~ ((luti:ll 

ntte bp tbe lJcatb [If t~e .if£~ 
2. 3\f tiji~ JL~are be but \Joinable;, .bet~et tbC rUfbitliug 3!01?ut~t£llant fiJaU 

lI'bOib tti~ lLtaft (I~ net. 
j'Fo~ tiJe ~Iaintiff it 'Was urge)), tl1at if Baron & feme no join in a }L£a(c f(l~ pttl:fZ 

up 3Jn!)l?uum~, (Jf t~e iL€lUll of tbe gift) t£niJ~ing iltem, tlJat tti~ lUafe i~ not betv) 
but 'boilJalllc) ann t!)at p~tbf.e~ in llBlo[liJ maH take £iiJ'I3amage of non~age, (J~ ct!.l::l' 
berturf, tut not p&ilOic!5 in ~a1lJ, tun p~ibte5 in <!eftate, a£i app£at~ Coke 8 pars 

C6ke IlP~n £, foL 24. in Whittingbarns <!tare; a 3lJ..1(I~n bp dcijeat fi}aU not atla)in a l'lcinable !J.£afe) 
,po becaufe ~e iz Imt Pbibp in lLa11lJ. 

~t 1Uf!~ futtt)et targen fJl)~ t~£ Wlaintifi', tbat tte ~ttttli110~ l)er-e UlaU not auaitl 
fi)i~ !lufe being not noin) but bCliMble) anti ttat a l.1iffetence will be wlJer·e a !l.eafe 
t~ n.ctetmhl£tJ in rlglJt, an'i:l1llbere not, bl'tlJe llcatb (If tlje ~u~bann Ol- SUe; ano:;;, 
d)€t Diffncnce Hkfm[fe tum be, fi!$ it 111a$ urgeD, 1nten~ tbe ~u13l1antl alone mak£~ 
tte ~ea[e cf tte ?$?J1Hl.l£z }1anllJ) ann 1t1~cre tbe ~u~bann ann Rlife ])0 jlJ'in in tbe 
~ea[e, in blOtb tbere ([:af£~ tbc iLeafe i~ not \loio, but boitJaille; bcn itl t~f£i (]tafe 
ti)€ lLcafe i:a onI}? \.wiMble, goon, in r~rpcrt (If ttc poffibUitp to {«tuttle, ann (If tl)e 
dglJt (If tbe Sire bp tte [UtbibobftJip. 

]f d)£ ~U13barHl aXone no leafc tlJe ~an'l:lllf dye .Ue, antll'tie~, tbtr; }l.ta{e i~ not 
betfnnin£itl in facto, but i~ tl£w;mfuel'l in tiglit. 

Commemades Plow dens Commentaries fot 65. tn Browning & Beefions <!i:afe: 3\f ttc 
f. 65' &c, J ~~l1an'i.1 alonc iJO lea(c tue ill.'mn I!)f t~€ .ife, anJJ tlin~, tlJt lLeafe rcmain~ gOOl)) 

ann not, 1J£tttmfUCD, llJefo&c t~e ~RllHfe lJp ~et cuttp ])0 aboio tbi~) (0 t~ 9 He 6~ 
fo1. 43. 

2'8 H. 8. Dyer foL 28. fO) a~ til ttc potTcrfion, tbe ~earC l)at!) i:outitlUancc, aun 
remafn}:i in fun fobct until tl)e aife batb atlOilJ£ti tlJi~ up iJet tuttI'; but a~ to tue 
1l\igbt, t'!)i~ i~ p&cfcntlp bctttminen up tlJe neat!) of tlJe ~u~bantl, (\tll;ece mane bp 
lJtm alone) but 1101)£11 tl)ep blltb topn in tbe ll"eaf{' (If tlJc .ibe~ iLann, tbcre aftlZr 
tl)c Mad) of t~e _ife, tbt~ is a g(nt\Jl:llJ.,ca[e tn iliigl)t, fo~ £be map make tlJ£P }Lcafe 

48 E. ,. r. B 3. goon bl' ~€t acceptance of tbe lrieut) af~t tte lIcatb of ~et ~u:sbantl) an]) Co i~ 48 
&c. E. 3. fo1. 13. 

4 & 5 Marire Dyer fo1. 159. 3!n ttl£! <!tafe, t'~e heare (a~ it 1tIa£i urge!) j ip but 
a boi1:lable iLeaf!?) to bl? aboinci) bp (1)£ '(!!([lUfe; ann m~cn tbe ~tfe i:u ~cte neat!, be? 
fo&c ftc tat~ mane t!)f~ ~ei; tiea:fon to ~a'ije tbi~ to. b~ a gWl)I ll,.ea£e (i~ nllt) tbe fur~ 

llh:lin~ 
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rutuiutn~ 1!I:ennllt {}JaIl not no111 auoit. d)i£i lLeafe, fo~ tlJ8t no fud) ~Iertion ii> gibert 
unto 1)tm, t1)£ fame being at tbe firft cut 11otoable ,bp cbe ~ife)antl nOID bp cl)e lJeatb 
of tl)£ ~ife, t1)e fame t£i brcome to be nnatlottlable. 

]t \l.la£i aIfo furtter urgetl, tt)8t in tt)lS ([afc tbe ~urlli1Jo~ map not !l6iuP to tti~ 
lLea(e, anti t1)etefo~e IJ£ 11)all not aboin it. ~ 
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~t ll,la£i urgeD fo~ t1)e WefoHlant, tbat tl)e ~urbilln~ tere mnp lXeII atloitl tl)i~ 
}icafc; fo~ tbata iLcafc maDe bp one jOpilt~1lI:cllant to cbArge ijis<!tompaniol1,ongbt 
to be an atfalute l1.cafc, anti not boinable, as tlJC Ilca(e in tl)tw <!tafe t£!. .alfa l1.lbm 
~aton 8nll jfeme make a ~cafe fo~ pcars of t1)e ~HllCS lLan~, ilp IJDf£1J, . rcnll~ing 
il\cnt; prima facie, ttts iLeafe is gootl7 btcaufc it map be nta~e ~totJ bp t1)e 'WlITifc, up 
poUt1:tlttp,if 11)e (utll{be ber ~usban))) anll confents unto it, bF uet accrl}tame of tue 
:Jit£tH, tben bl' ttis agreement lbis is (1)e 'lI. eafe of tte u'~fc ; but if ftc notb not furf 
bill£ lJcr ~usbanD, but lIies liefo~f,an'O fo ltO agreemellt bp ter untO ll)is lLrafe,tl)fll 
tbe fame (1) not l)£r lUnfe, in anp refpca, but it fbaH tlJrn be in }LalD, Dj3 a :JJ.cafe 
matJe ill' i)cr lfjustanIl alnne; anb fo no Cud) lLcafe malic lJl' ttc UHff, cOltLitionDI, ' 
if fbe furbtllC ann agrce) otbetlutfe not; but as a ILcafc malle bp tIJe ~u~banll alONC ; 
ani) fo no fueu }Leaft malle bp tbe~Hfe, (onllitional, if tlJC fUtbibc atHl agrec, oeber; 
1llife not; but a~ a lLeafe mane b1' tue ~u£Jban"O alone. 3it t~ tue lLeaft~ of rbe ~l ifc, 
ltlitb t1)is pctTibiHtp, to be matle gOOtl, anti (0 to be ~er JLeafe, 111' ber acceptance ot 
tIJe ticnt, if fi)e [utllillC, otl)etll1ife uot • .ann if ti)e }l£afc ll1a1) maDe up tbe ~u~banll 
alone, tbe (urllitlo~ migut ltlcU a11011) tl)i~; beeaufe it mas gootl onlp in regar)) cf.tbt 
potrEfHol1; anti fo a.s it ma.s urgeb, tbts l1£a[e bere h~ not 130illatlc) but abfcIutelp 
bOLD, ann fo well alloitlablc h1' tbe furlliboh Coke 2 pars, fol. 77· b. Harveys <irafe, C k P fS' 

put in Cromwells <!tare, tbe ~t1.sbantl makes a J1eafe f01 pear£' of tte mibez Jlantl; ·f.~/b~ &~. ~ 
,ilftermarM lli3aron anti jfeme lebies a JFine of tbe llaull to anotber; d)c <!totlufee 
ilJall abOU) tbt.s lLea(e after tbe l1eatb of tl)c ~u£lbanll) 7 E. 4. fo1. 7· llEaron anti 7 E'4.f.7~ 
Jreme make a 'lI.('afc fo~ pears of tbe 'mm,W.1es lLanll, t£n'CI~il1g ltent, tbe ~tt.sballn a~, . 
lon£ b~tn~s Webt f01- tbe laent, atlj~llgell maintainable, beeauft tbts is tbe J/...eafe of 
tbe 'll3u~banl.l alone, b£fo&c ~tg lleatb; but if tbe ~ife futllibeS') ann lfgrees to ie, it 
t1)all be tbm tb'e lL£afc of tbe Sife. 3it mas furti)er urgetl, tbat iftbis pomlJilicp to 
m.1Rc tbis lLtafe ~ltlll,be OUCI? renucen in 'actum, tl)is11)aU make tlJe ILearc gOO'I1, ottEr; 
1llife not; but l)ete ti)C mife nietl in ebe life time of d)e ~u~bantl, [0 tbat tlJts pof: 
fibiHtp m1)icb tbe 'CmIife l)all,to balle malle tbe l1eafe goon anti nnalloi))able up ber ac~ 
ceptance of tbe timc) ij3 now bp ber lleatb neterminen, ann eu'Oell) anll tt)(s is noW 
Imt aj3 a lLea(e ma~c bp t~e l!3uslJann alolte,of tbe lian11 oftbe trmliff)ann tbi$ is vana 
potelltia, quCf nunquam reducitur in aCtum; au)) tbis pofftbilitp of eleaion., ann 
affirmation of tIJe lLeaCe,b1' tbe beatb of tbc _ifc, is mt oiT,anl:J falls to tbe grounD) 
ann fo tbe fittbibO~) o~ anI' ~tranget £!Jan balle bemfit, ann take afJbamage bere~ 
of. 

Coke Chief Jufiice; .a llcarc fo~ peatz mane hI' one 31(Jpnt~1!Cenant'fo~ lifc, (1)ig
fba n be gOllD aga inil tbc ~urllh.lo~. .anlJ fo it is,if one jopuc::;1[:cmmt f o~ Itfe, miik£~ 
a 'J1cafc fo~ pears to begin af"er bi~ beatb, tti£i i~ ~oon; fo l.l1a~ Harbin & B:utOI1S 
Cltafe. . 

Dodderidge Jufiice. ~P II H.6. 31f tbe ~u~banll makes a Ji.,rafe of tbe llanl:l I I H. c, 
of t1)c aife, bp 31nllenturc, anll tile mife tlies, tbe ~usbanl1 11)aU babe an .artion of 
Weht fo~ tlJe ltent upon tbe 31nnentut£,befo;e. tbe ~eir ellter~, pet t be ®ftatc.t~ !!on 
from tbe ~u13bal1l). ' 

Haughton, Jufiicc. ~f 1ircnam in tail makes a t10tnahie iLearc, fo~ tunt dJe 
fame i13 not 11larrantelJ bp toe ®tatutc, anti tlfe~; tbe®'uartian in (itl)lbalrp map n:; 
110in t~is lien[e fo~ tis time;· n~ toucbing tbt~ VIde) Coke 7 pars, fo1. 7, 8. tue 
(JtOU1ltCC of Bedtords <tare. 

Coke agrcctJ witt) bim bercill, fo~ tbat tbis {~tlone bl' bim ill rfglJt of t1)£ ~cir) 
~ttt a }lo~n bp efd)eatc fi)aU not aboftJ fncb a JJ.eafe, a~ tbi~ <!Cafe bHe i~) fo~ tbe 

.;@ n . ~o\J~~~ 
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([OiJ£rture of tl)e gift'. 3:n t1)tS p~incipal ([afe tete, put tbe ~usbantJ Dut of tbe 
([afe, aUl! fo if tte jfcme being 3:0put1:E!:cnant witb anot-l)er, make~ a }L,tafe fo~ 
2 I pears,to IJfQ;in after bet t1eatb,tI)t~ i~ gotte,bwlttfe bp tJi~ lleatb tbe llllJole <leUate 
ig at an £nll, anti gone. Jf :lIEaron al1i) jFeme 110 make a !Leafe fo~ pear~, of tlJe lLann 
of tbe mmlifr, rentqing iLlent, tl)e ~u£lballtJ anti _ife i)iC£,all~ tbe ~eb: oftlJe imif£ 
accept£' d)c il\cnt; ttereig a Wock fHn in ti)e point) tbat ttl£' lLeafe map be mane 
goon, IIp tlJe accepta"ce of tbe l!lellt, ilp tlJe ~£tr, anti fo bp an infncnce out of tbt,g 
<t];afe l1efo~e put, tbi~ lJ.-eafe beu in quefriori t~ not boill bp tlJc tJe:ulJ of tbe Dtfe. 
nlfo ifllBaron anti j)'ellhc anD a t~trD perron are jopnt~tenant~; tbe ~u£baJtn anti gife 
iJere l)abc bUt I moief~ ; if tl)ep make a jfcoffment of tlJe moietp, o~ if tbe ~u~banlJ a~ 
lone make£) a feoffment (If cue moictp,alltl llic$, no furbibo~fiJip tbetf {ball be, becaufe a 
potTelfiotl fran])£) 110t ,in ,ointurc lllitb a rigbt ; otl)€tblife lJab it bitn,tf t1)cp ban maDe 
a .feoffment of tbe blbole, tl)ere all i~ tumelJ into a rigbt, anti tuere fiJalI be a rur~ 
llibO~ ; ifllEaron anl) .feme make 'a lLeafe fo~ pear£' of rue ~ann of tbe .ifc, rentJ~in~ 
iCi£llt,tbe ~ife lIie£' blitbout 'l@eir)tbe iLO~ll bp efcueate fiJaIl not aboi11 tuc ~eafe. 

£fnll ·fo blitbout anp futtuer oevatt tbi~ <!tafe lUa:3 al1journetl to a furtbcr timc) 
fo~ furtbet argument tbereof. I , 

T~rmin. Mich. .afccrlllartlf) (S) Terrnin. M.iclr. 14 -jac. B.R. :m::lJiS5 4tafe bla~ mobel! a~ain) urgell, 
J4]ac.B.R.&:c. anll jUlJgment at laft gibcn t1)eretn fo~ tlJe @la(ntitf .. 

Dodderidge Jull:ice. 116aron aull jfeme make a }l,eafe fo~ pear,g t£nl1~il1g Jl\ent, all 
in tbi£) (ltafe,tue .ife tlic£',map tue ~U£lbanl1 babe an ~ction of Webt fo~ tbi~ lItentt 
(if tbe ®frate be gone) be cannot; tl)i$ 1l1.m go fat in tbe Plincipal <!Cafe bere; pou 
cannot babe tbe ~£nt anp longer t1)an tbe <leftate COUl inue~, tbe Jl\cnt enllS lllitb the 
-eftate, if 'ft be [0 tl)at tlJe (!J;llatc be £tllletJ, tbe contraa fo~ tbe litem bltU enn aUo) 
tbi£' being but quid pro quo, . (5) tlje 1Itent fo~ tbe )lanD.. . 

Croke Juftice. lI5aron anti jFeme make a }].eafe fo~ tbe life of I.5. rentl~ing ~eut, 
tlJe ~u~bantJ Dies, lamt i~cur~) 1. S. tbe ceftuy que vie (Jie~) lllbetber an .attton ot 
tt!ebt will lie fo~ tbi~ 1I\ent. 

Dodderidge. 3lt bltu well lie. , 
Haughton J ufiice. 1[:1.110 3lopnt::::m::enants make a jfcnffment, one of tbern iJie~, tlJe 

~utllfbo~ mall aboin tbi~ fo~ 3lnfancp) betaufe be 1l1as pattp to tl)e jfeoffment) bert 
I)e ill to a boin tl;i~ up reaeon of tbe Intbitp. .an inllance map be, blbere a llranget. 
iVan aboib a }Leafe. .a~ if llCenant in taU make a lLeafe f06- peat£), lllbtcb is abOl~ 
able) anll tJie£, tlJe ~ar'Oian in <!Cuibalr1' t1;alI aboill tbe fame, 1)ere a reberfion tJotq 
onlp furbibe unto tbe 31opnt,:m:enant. 

Dodderidge. ~it~out queftion ti)i£' lLeafe bere is onlp aboiDable, bunlot bOlD, 
3 H. 6. bp 3. R. 6. :llEut l)ere tl)e aife :ofe£', tIJe queftion noW is, llllJat continuance tttg 

}Leaee nO'Ull)atl), 1tJIJetl)et tl)e fame tUaU atIl continue, o~ not; tbi11 !Leafe fiJall fiUI 
continue, anti ig nom become to be Ultaboillable : tbe ([afe~ tememb~el:1 of 3nfant,g, 
anti of jfeme <!I:oueng liD not come unto tlJis <!Care. ~\tlo 3lopnt~l!I:enants3lnfallt~) 
make a jFeoffmenc in ,ftre; tll£p tl)aU babe t\Uo Urtt,g of Dum fuit infra retatem 
but in ,a ~rf,t of rt~bt, tbep fiJall jopn: 3lf i,anll i~ giben to tblo, anti to tbe ~eir; 
of tl)etr llBOIntS, tlJep lofe bp tJefault ; tbe1' t1;aU l)abe Ceberal grtions; but tbeet 
([:are~ put of 31opm:l'm;enant~ are upon an.ot1)et rearon, ttan tbe \!Cafe nolll'in qtle~ 
fiion. 

Moqntague Chief J ufiice. 1113aron. ann .Meme ben lIo make a lLeafe, fo t1)£ jfr£e~ 
~oIlJ is clJargetJ blitl) t1)e cbarge malle t.tpon t1)e Cleftate; tbe ~o!,nt~m;enant,g «Wftat£ 
fo~ Ute rurbtbe~) hllJo QjaU allol)) tbi~ cbarge, tlJ£ jftank~1!Cenant futbib£~) but tbc 
31lter~ft remain£1; tlJe jFrre:,lJoln futl.libt13 lllitb tlJe cbarge~ ; (1)i~ lLeaf£ 1)ere tbttll 
maDe tS a gootl lJ.,eafc, anti to lJabe continuance. ' 

it ~ar,fon make£ a fLeafe fo~ pear~ to be~tll after ~i~ ))eatl,}, tlJe lllbic~ i,g confirm~ 
Ell; clJfs t£' a g?otJ lLeafe; a~ to tlJe ~ent bere referlletJ, tbi~ i~ not l11aterial; tl)fp . 
ll.eafe llla~ abOltJabk onlp bp t~e allfe., tbe l.tlbic9 nolll bp bet l.leatlj) i;S become im~ 

potTtble 
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~o~ible to.l1e aboilJ£i:J, Vide Coke 8 pus) fol. 42. in Whittinghams ~afe, a~ toueting 
t~t~ matttr. . 

Dodderidge. 3n t1)e ~are'befole t£tn£mb~eb, tbe ~u~bnn1) caunot lJabe an .attiort 
of BDebt fOl tue ll\enc, (1)£ conttart being b£tetminell mid) tl)e eftate. 

Haughton. ltlJe lJ.,eafe bete is ~mn) attb 11)all babe cClntinURtlCe; anti t~e rurbibin~ 
jOl'nt:::~enant flJaU not aUDin tlJis lJ.,ea[e. . 
~ t tl)lS time tbt ~outt IDaS cleat of opinion, tl)at tbe 151atntiff batl) a groll title 

lJp fo~t£ of bis J1eafe malle unto bim,anq ti)at tIJe furbiuing jopnt~1!r£nant cannot a'; 
bOlO tlje (arne; anb fo at ti)ts lime it tefteb upon a Curia tiltetius advifare vult. 

i,lftermarll,S at anotl)er time, tti~ ~afe 1t1a~ moben again fOl tl)e 3ullgmetlt and 
~£folution of tlJe <tourt. 

Mountague Ch:ef Jufiice. 31n tti~ ~aCe hle are all of u~ agrftlJ, tbat tbf~· is a Judgment fot 
clear <tafe, anb 1l1itbout anl' quellton fo~ tlJe ~Iaintiff; tbat tl)i9 l}ts iLeafe maDe the Pla~tiff) 
titleD l)im, i~ a goon, anti a conttnuing ~rafe) anti unaboitJable!Jp tbe futl1itling per 'Imam. 
jopnt~1lt£nant) anb tbfr£fo~£ ltlitbcut anp futtbet argument, tbe rule of tl)e ~Olltt 
lIla.s, Qyod judicium intrerur pro querente. . 

T ermin. BiHar. 14 J ac. Banco Regis. 

Doctor !Ill/ley and otHers Plaintiffs, againft Moor 
Defendant. 

Entred Termin. Trin. 14}ac. B. R. Rot. 946. 

I'~ a Stft of <!errol- to rtbtrfe a lub~metlt gib£n in tbe C. B. in a ~rit (If ~a~ A Writ of 
btCl)ment de gard, tlJert b~ouglJt bp Francis Mobr nrcoZiJing to tbe ~tatute of Error. _ 

- Wefiminfter 2. capite 35. tbe ®rrol atTignelJ anll iuUffeb upon (not being upon I ~oJA~' 44s~ 
tbe matter in ll.alV}bebateb anb refotbetl in tl)e ~ourt ~f C. B. anb fo r£po~t!n, Coke tro~)a/'~;~: 
9 pars, fol. 7 I. Wo£tO~ Hulfeys ~afe,) but tlJe ®rro~ mfitbb upon, 1l1as tl)t9; !!I:f;e Jones 77. 
Urit of taabiCl)mem de gard, lllbict) 1l1a£' b~ougl)t) is giben bl' tbe fatatute of Hob. ,~~. , 
Wefirninft. 2. capite 35. bl' l.llbicb ~tatute tl)ert ougtt to be ~IetJge~ founn fo~ 2Biown'S9,91I 
tbe lBIainti~; btit tl)ere are rio 10lellge$5 returnetl ilp ~be EalJettff, no~ l'et nnp ~tV ~~ ; l. t~S, 
ttp o~ O~ber tn <tourt, tbat 101£tI~es fl)aU bc fount!,1l1{ncl) ougl)t fo to lJc) t!)iS beIng Wefimin-fi.2. 
an sID~tgi"al 1!lmtft, anll fOl tl)t£' <lenoi tl)e 3ul1gmcnt f~ erroneou~) ann fD ~~al'ell c. 3$· 
to be uber[elJ. , .. 
. llLte 1l1IJole ~OUtt agt~b deadp in tl)is, (S) ttat lSIengef5 Otlg!)t to te. 

3t blas tbcn ur~en fOl tue iJL)efen1:Jant) ttat tbi£l being but ttc mifrctttttl tlf ti)e 
~lJertff) fiJall be aitleb bp tue ~tatute of 18 Eliz. capite 14. 1llbiclj ]loelj aib mi(r£~ IBEliz. dolo 
turn!S of tl)e ~beriffs. 

lltbis <tafe \l.las feberal times aq~uet:J at tbellE-at, 1.11' Coventy, anb Thomas Clew 
fo~ tbe ilDefentJant) bp 'George Croke fo~ tl)e 'Iaintiff~ . 

3t ~as urg£lI, tuat tbe ~tatute tlotl) not £~tentl to tlJis, fo~ tbat lJp 18 E·4· fo1.9. J8 E'4.f.9.S.c:~· 
2. H. 7. fol. I. & I 7 ~ upon cberp, )lEill o~ ~rit, tlJere ott~l)t to be 'leDg£~ retttrne~, . 
Ol fet bobm, tangtn~ tte timnt; anll CO IS 9 E. 4. fol. 2 7. 1t1~er£ tbe Dtfference 11:) ~ E·4,f. ~7· 
taken betWeen a llBiU in B.R. ti)£te 10IetJ~s Dugbt tD be tbe firft tlap, oll)er1llife in 
a Uttt in ttc C.B. t be rra[on of pletlQ;e~) being fOt tt£ furttl' of tbe jllinQ;9 jfine, 
anti \llbere tbere are no ~1£bge9, tlJi~ makes tl)e 3lull~m£nt erronrou.l3;' anb Co i~, I J ~i' 4'~ 1 0

• 

] I H. 4. fo1. 7. & 12 Elrz, Dyer> fol. 288. between Chapman & Bigot. l8ue tbeee f.2288~~c" yc"" 
~ n 2 €arefl 

.. 
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~afe~ arc befolC ttc ~tatutc of 18 E1il.. ,JellgeS;) are tUc· bencfitof tlie Jatllg, tbe 
~tatute ncb£! intcnnctJ to ain one bll)o i~ to be pUllfffiell bp a pcna! Jl.a1,U; anti fo iff 

t )ke g pars~ Blackamores Cafe, Coke 8 pars, fol. 163. . 
f. 16 j. s.c. Moul1cague Chief Junice. 3t lEI parcel of tue 3:ungment, being quod plegij in mite ... 

ricordia, a~dt i~ in Beechers ([afl'~ Coke I pars, :til:l)is ~tattH£ lJatb mane it moae 
pcnal. • . . 

m:te hlbolr cIroure agtten witl) tim berrinvtbac t~i~ i~ a penal }Law, alUJ tuac tbfS 
i~ a material ®rrol. 

9ftermarM tbt~ ~fe mag maben again; anll urgeD fo~ ttc .tIDef£nlla·Ut, ttat tbe 
not tauing of ~l£"og£s i£l no (lJ;rro~+ lrCbe tra(on ftl~ fillbing of ~lellgf11, being tirre 
fo) dJc brnffit of ti)e IDefent;ant, to tl)e intent tbat tbc partp Flaimiff fljouln P~Df£:II 
(Ute l)i9 ~uit. 2. ~ccaurc t{JCte fiJouHJ be a (crtailltp fo~ dyc Jiling9 .31inc, (S) tuc 
amerclumCnt,ann tbcre are tte t~ue ~raf{ln~( a~ it hla9 urgell)fo~ finDing of lDf£ilges; 
but uen? in tbis <!rafe, iJotl) tucfe are unneHtTarp, lJ£in~ founn fo~ lbe ~Iatntiff) ann 
fo tut reafon bfing r£mobcll, fublata cau{a, tollitur & effeCtus. 

:2 A.6.r. J 5' ~c. 2 H. 6. fo1. I 5. ~o ~Iei)~f~ in a Retmno Habendo) nnll no €rro~. J I H. 4. 
fol.7· In an .appeal, ~Iellge£! fnunn, llcnlJant tlJ€ ID~ief, e~cepttl.111 ttnc takcn fD~ 
llJant of talfDgc~, tl)ir£ fain, if tbe '!IDcfenllant bliII, IJe map l)atle ttem. 18 E.4 fo19. 
put tl)ere witb a Nota, bp aU ttc ]utlicc~, ttat tbe finbing of~IclJgfs)ts but mattcr 
of fo~m, anll onIp it1 tlJ£ "&1ifctctton of tile lunge~ 7 R. 2. Fitz. title Pledges, placito 
10. llJuere it i~ faill, tl)nt fome ~lJcrfff~ tlfe to baue ~lebgC£! fount!, ann fome not: 
anl1 ttere fcfolbcll, 11ClJat 'Ie))g£~ are not to be fouun of necetTttp, 13 Eliz. Dyer" 
fol.288. . 

J2 Eliz.Dyer, .a~ to ttc ([afc fcmcmblen in 12 Eliz.Dxcr, fo1. 288. eutrcll Termin. Pafch. 12 

f. 288. &e. Eliz. B.R. Rot. 358. tbe lu])gmcnt tl)cte l.lla£l rebctCCb fo) a fault, in cue cnll of tl)e 
(I1ount, & unde petit remedium, being in an Ejettione firm~, anl) fo~ tbt.s nelD flm~ 
elution in tbc <1toUllt, tbc lungment mas t£tlcrfcll, liut 110t fo~ tbe not finbing of 
~lcngeS'; an)) it mas urgelJ, tb·t£! appears to be fo upon tte ~Dll> being e~aminelJ, 
pct botb tbe ®rro~s lucre atTigneD. ~ut aDmitting tl)t~ to be an <!errol, it i~ tl)Cll 

~tat. of 18 E·.aitlc)) (ag it llJas urgcllbp tbe ~tatUtc of 18 Eliz. capite 14.) . 
hz. e,'4' 3t blas tben furttcrurgen fo~ tbc 10Iaintiff, tbat tbe finl1ing of'll'Ie~gcs is mattct 

of (ubftaucc, anl) not of fo~m, anll ttat fo~ ltlant of 10lettge11 tbe lUDgment fiJall be 
£rroneouS'.~ an)) l'Il,)ertl)~D1l1n ; tbe cutting of ~relTgc~ i~ not to be at tbe ~uit of cbe ,. 
!!Defennant, but of tbe ~laintiff) fo~ 1)il3 benefit, anti fo~ tbe benefit of tbe iltng ; fo~ 
l)e i11 to be in mifericordia. . 

Coke 8 pars, .ani) a9 toufbing tfJts matur in Beechers €a(e, Coke 8 pars, fol. 61. !/rbe )J\ule is' 
fol. 610 ~c. tbere fet llOmn in general, ~tat in aU .artions, £D~tgtllal) ~cnl o~ i0erfonal, 
Rule for ~Ic])gcs ougbt to be fOUllll, unle(s in tlUO €afe1', (S) 
Pledges. J. _ tete tl)C tJigni&p of tl)e 1ll tng£; ~crfon is concernci), anll tbctefo~e neitl)et 
18 E.,.f.2.&e. tbe lIiing, 1l0~ t\Jegnuren n.re to finn ~Ietlg£.s, a~ appears bp 18 E,3', fQl.2. Fitz. Nac. 
F.N.B.f.I9S' Brev. fol. 3 I. F. 4~'. d. & Flt2. Nat. Brev. fo1. 101. A. :m:l)at tbc ~u££n f!;aU not finb 
6-(. ,Icllges. 

2. i1CI1ll,}ere it iIi fo~ t1)e imbeciUitp of t1)c pcrron; as an lnfant fi)all not finn taIengt.9') 
Fitz. Nat. Brev. fol. 19"5. H. 14. Affizarum placito 17. llBut blten be romc~ to bis 
full agc,l)anging dJe .rit,be i~ t1)cn to finll talenl!cs,o~ te fi)aU be ametCell ;'lDbicb 
p~Ob£~ tte ltot finlling of @icnges,to be. <!etroha~ it lU8'; Utgtll. ann it i~ to be ob~ 
reruci.1 fO") a l!\ulf, 1[;l)at in aU €a(es ll1bne tbe perron i9 to be amercct1) tl)ere be 
ougut to finn talcngc£! as a matter of fnbftancc, anD not of fo~m. .anll no JL.a1l1 of. 

Coke g pars, f • .amcnnments lIltII aitJ tbi~ (,.afe, 'bJbtcb ate all put Coke 8 pars) fol. 16 I) 162. ill 
161,162. &e. Blackamores <!tafc. 

2 H. 6. 

Mountague Chief J uLtice. llCIJttC i~ no Quellion of tl)is <!tafe, tbere is no ~nok) 
tunt no talci.1gC$ ate to be founn) 2 H. 6. 1lll)icb batb btln tfmemb~ell) batb onlp a 
glance at tt, 
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lltbere ~re tblo l'teafonfl fo~ t1)e finDing of i0Ieogc$.iI'.l;c firft fo~ till? panp, if 2 Reafoo., ror j 
3lungmcnt be gibe11 againft fiJe telaimiff, tl;e ~ubjc(t ougl)t not tbe11 to be Pl-I.'I:;:: ~~elnl~lLg ot 

Iongcl1 mttlJout cau(c~ , _ e ges. 

2. 3Fo~ tue ilting, bccau(c tl)e l)?Ilaimiff batl) troublcl:I t~c <1l::ontt 11lituout ClIUre, 
d)trefo~e lJe is fo~ tl)i~ to be amerceD, anti tberrfol-£ fal- tlJefe thiO iitcafons;, cue . ~ , 
~lain tfff DUgt)! to finll ~lcllge£'l. Fit2.Nat. Brev. befol-e remcmb;elJ, batl) a gmDlJtf,: ~lti, N~~, 
fercltee. ~o ~lelJge~ to be founn, d~bcr tn regarn of 1lJe lliguitl' of tbe perron, as of rev. 
the Illtng,ol- of 11)£ fmbectIHtp of tlJep£r(oll,~~ in cafe of an ~nfant ; otl)erlllifl}(tte£e 
tltlo eJ;cept£lJ) in all «Cafes, @lenge.s atc io be founn. 
_ ~UO tlJis HUlling of ~lttJgeg, i9 not matter of fOl-m (M it ~at1J bren urgell) but 
mattcr of fubfrance • .a£! fOl- tbe time mben ~ieT.1ges are to be fotlno,11r~fp arc to be 
founn £ttuer in <toutt, Ol-. bangtng dye .dc., , 

.as to t!)e obfCl1ioll maliC, tbat tl)ere is 110 eaufe {Jere in tlJi$ ~afe fo~ tl)t finn::: 
in~ of ~1£tlQ;cs,tn tc~aro tue matter is founn fOl- tl)e ~Iaincitf,antl tbac fo tbe reafon 
vf.finlltng of @lenges Dotl) l)crc fail, a.nn tl)e }.[ling i.s to l)a1;le no am~rClamei1t • .as . 
to tIJis in 12 Eliz. DY,er) 11efo~e rememb~etl, ~l)ii; is lllclllJebateD. ~Ln.Jetbet t~i~ u Ehz. Dje' 
cntt:(ng of l?Jlengc\3 be matter of fo~m Ol- 110t f :m::lJe conrrarp i~ tHe n:fo!\ltn to be 
mattH of [ulJftance, anti t~at tlJis t~ if lDlellges be 110t f(luntl. 

1lClJcn a£l eoucbing tllc ~tattitc~, a ~enal }L,atlJ is tlue of tlJe ~tatute; ti)at 1nlJicl; 
is mitbin tlJe Pl-obifion, 19 out (If tlJe bonp of tlJe lI.a111. 3In Beechers ([a'ft remem~ 
blel:J tue jUt'igmene is) ideo querens) & plegij fimt in Rlia; (0 cl)at tlJi9 t~ parcel of 
cl)e 3ullgmenc, anll tberefolc mattcr (If fubfranu. 

llClJis <!Cafe is ont of tbe &>tatutc of 18 Eliz.anlJ tbe niffimtion 1tll)iclJ lJatlJ bren ta::: 18 Eli1.:. 
kell, t\jat tbis i$ but an an'ltionaI ~a111; tuts 111ill notbin~ at all l)elp, ann tuts is a 
berp ftrange conftrultion 1nbicg batb bren matlc) tuat uecaufe tl)e offence 1na~ at tlJe 
~ommon.J1ah1, tgerefol-e tbt.s i~ not a penallJ.abl; tue ~tatttte (If 8 H. 6. tbe.folm 8 H. 6. 
toucbing atlllttion~, tl)i~ il3 pet a penal )1a111, if furb a provifo ban 110t bten in t~e 
~tatute of I 8E:.li2. tl)is (!tafe batt not been aitlClI up ti)e bOllp of tue .art. 
- Croke Jurtice. :m:lJi~ is to be takcn pro confeffo, anti fa are aU OUX llEnokp) 
tlJat ~l£bgfz ougl;Je to be fottnn; anti aUo tlJat tlJig finnin·g of }¥llfngcs, is mat~ 
tft of u€ceffitl', not mattel: of fo~m (ag it uatb hc£lt fain) but matter of fubftance; , . __ 
anti tIyefc ~leng£~ map be founn ganging t~e .tit.: gs to t!Je ~tatute of 18' Eliz. Stat.of 18 t:.hzo 
tue bOll!, of 1n1)icg .art Dotu not e:rtenn unto tbis <!Cafe, 3!t is netl' cjear tbat tb~ 
provi(o in tut get, tlotl) not e~pl-eQp e:trentl unto tti~ <.tafc ; fo~ tIJ'fg t~ a penal 
lJ.abJ. •• . ' 

Dbdderidge J ufiice. 3i 1uV1 rufp£l1ti mp 3iungment in (1)1$ ([afe, until tue ®~ 
trgntal, ann fira hHlitution of @lenges be knobln, 1tllJicb i~ n!.itablr. Coke 8, pars, 
tl)t13 t£i rrpo'l-tco to be,tfl auoio trouble; tue @leogn) to be amercc17, liecaufe ue i9 not 
to be:r anll troubIe tbe ll\hl~g <ltourt9 h1itbont eaufe. ~l)e o~tginal caufe ann rene 
fon am remuins,altbougl) ilp multipHcitp of ~utts tucp ate almoft grown out of tiff. 
llD~t~inaUp it 111as tl)U5, lICl)£ eberiff !Jali it in bis eleaion, llJuetlJer be 1ilouln f£r'tH~ 
tue WJllrtt, li~ 110t, if ~le!lge$ were not founll; but firtce it is l)dn, £~llt tl)ep map be 
founn uan~ing tbe ~ttt ; an)) in ancient ttme,if ti)C l01ainttff fuetl one un,htll!"t~e 
3!unges' blouln amercc ti)c ~lailltiff) ann tbat gtf~boutlp) until tbe ~tatuui de mo~ 
derata rnifericordia 1lla~ mnlle.· ' 

,afcerlUarll£i at anotber time, aU t~e 3unge~ atguetJ t~i~ <!Cafe. ,-
I. Haughton Jufiice reciteb tl)t <!Cafe) anll (fatco tl;e qudtio~) being onlp tbip, 

mIi)etlJcr tl)i£i 3lungment tl)U9 {!ibcll in ti)e<!Coutt of C. B. fi;aU no\1) be teberfcll fo~ 
tljf~ ®rro~ mouell ann infiftcu upon (S) fo~ tbe ~laintttTs not Hnlling of i01ellgep. 
itt tue <Il:ommon !Law t{Jig is ®rroh buttbh> i9 tcmeniel1 bp ete ~tatute (if 18 Scat of ,~ 
Eliz. capite 14. $!Cuere i.s 110 lIifficultp in tui~, but tuat '@lel1ge$ map be fnunn l;ang* E.l;:i. c. ~4' . 
ing tbe Brit. ann tl)i,G refolbc~ tbe quellton, fo~ tbe 3lUtl~£S tuoull) not {utlet 
~IetJ~c~ to be cutten; if tl)c fame b.1a~ mattet of fo~m) t~e llS~k~ a~l1tll\l t~hnmt 

18 E.4, , 
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18 E. 4. f. 9· 18 E.4. [01.9· but ttis is no concluJ)tn~ :l[coK, tte (arne i" matter of fo~m, in re:::: 
fpert of tI}t (ubftallC£ of tbe matter, but not tbat tbe ~u1)gmtnt fiyaU not be £ttone~ 

'; R. 2. fitz. CUS', if plelJges nrc nnt fnullO, 7 R.. 2. Fin. titlePltdges placito 10. ttis is in Oyer 
KC. & Terminer, \Ubtel) is but a <ltommlffibn, aun tbet£f()~e 31 liD not finn tbat@ICll\l£~ 
9 E.4. 12 Kliz. are nrccffarp to be founn itr tbat Eaion 9 E.4. & 12 Eliz. Dyer, fol.2 88. are nirect in 
&c. point~ tbat tbt~ is ®rro~. 

~t l)flLb l;ien Ob,Htfl1, .llr:IJat a ~(rn(ct I)abing bren gibcn againil tbe SD~fenoant, 
tlJ.1t nbln tl)e finDing of ~lelJge.13 is not matcrial; but ti)i91JOrb votbing at aU mObt 
me, fo~ rbe (arne 111Rp matcrial at tl)c fira~ anll fo appeareD to tl)e ~OUrt. 

Wefim.2.c'3S'. :llEut fo~ tile fuol1lJmattcr, 1lrbis·is 'aitlfO bl' dJe fQ)tatute of 18 Eliz. jFidt it is 
11erp clear, tlJat ttJis is ltttl)in dJe uool' of tlJt .£Itt, fo~ it i~ 1t1itl)tn one of t1;£ tbings 

• mcntio11£Il lbct£ln, ( 'J JlZo~ upon an)? infufflcient return Df tte ~t£ttff,of tbe Brtt, 
tlO~ anI' otber @~ocerfl; tbeCe 110 plainIp e,:tenl1 unto tbfs. ~ut tbe tLifftcuItp is upon 
tbc Provifo, 1l.lbicb. p~Obil1es tbat tl)e fame fbaU not £1;t£11]) to anp .£laton gibfn 
lIpon anp popular o~ teens I llalll. 31 bO agrre t1;at tI)t£! <!Cafe is h1it1;in tbe iLctUt 
of tbe haw; fo: it is an .action, anll nUo tlje ~tatut£ of Weftminfi.l. capite 35. 
is penal; but as fo~ tbis p~efent (:af£, J 1)0 take it to be out of elJis e~cfption. (S) 
~ll .ad'ton,s bll)id) tbe Bin\! map babe, an1l mlJie1;tbe ~ubftct map babc, fo tbat cttcp 
are parthn popular) & partirn penal. an artion upon tbe ~tatute of 'njurp t~ 
giben to tb'c part)? .griebrlJ, tbt£! is penal, breaufe a cettain paint" infiicteo 4p tlJe 
{arne atacm£, anD gib£n to tbe partp griebe1l. llEut a ~tatute mlJicb gibes t£comp 
pence tQ tlJe partp ttbo 1;atb fu11ainell lJamages; Cud) action£! penal, (a£4 31 int£nD) 
are nnt mitiJin tbe ~tatute; bp map of in11ancf:l in an s:J Cl ion of .a11, it i£4 a penal 
lLallJ,but tte rrcompence gfben)t~ fo~ a 1tl~ong Done in tl)t"iLanD • .anD fo in tbe <tafe 
Df an .action upon tte ~tatute fo~ a fo~(ible tntfP, aun fo in an gltion upon tbe ~ta:::: 

Stat. of 2 E. 6, tute of ~ E. 6. lltcau[e tucfe are 'but remeDie£4 giben fo) tue partie£4 rtglJt. lIEut if it 
be a patn, "fet ann impofeo upon one bp tue ~tatutt, mitlJout anp t£fpea of t£com:::: 
l1ence fo~ DamageS', to tbiB rue ~tatllte £~ttnlls. 

1tbis ilrtion of Iltabilbment de garde, is but.a recompence giben fo~ tl)t taking 8:f 

3 1 Eliz. q. map of bt~ tlilllarll, anl) tberefo~e, &c. tbe ~tatute of 3 I E1i:z. capite 5. tbere i~ tbe' 
like <!CIauCe, (8) m:l)at all adions upon penal f&tatutu,fi)aU be Jalb in tbelr p~opet 
<!Countie~) none 111iU Dtnp but tbat tbe ilaion fo~ ~abtfi)m£nt de galcl, i~ tuitbtn tbe 
~tatute, but 31 ~onfer~ tlJat rbe p~eamble of tbe faio ~tatut£ botb £u'fo~c£ berp mu(1;. 

7Eliz. Dyer, 7 Eliz. Dyer, fol. 23 6• 3111 a ~afe referreD to aU tbe 31ulJg£~, 'bat artions upon eer::: 
fol. 2.3~. tatn p£nal }Latus, tObefueo in anp of tbe 'JIltngs c[ourt~ of ~tCO~ll; tbere to be (be 

<!COUttS at W dtminfier, altbougb tl)e 1Uo~])~ are general. • 
Srat.ofMertolJ 1!C~£ atawte of Merton, capite I. 1fCbat a jFeme tlJaU trcober in 1ID0\ll£t tJamageS) 
cap. I. 1l1IJere cue ltJu.9hanlJ tliell (eirco; tbe ~u.l3bann make.13 a jfeoffment in jfre, ann tak(J$ 

back an <leftate fo~ Itfe, tbe temaintJer 011ft anll lIit~. 
l.t !)atb il1im ruleIl, tbat tl)e ~ife 1;ere fball not tfcobet lIDamagrs, becaufe 

tbou!!lJ t~e t~u.9banlJ Oieb [etfelJ, ptt be lJillllOt bie (eifell of fueu an ([;11a£t, of 1l1bkb 
fi)e 1.13 ,WOll:lable, anll fo t~e Cam£ not 11litbin tbe intention of t~e ~tatute; fo f)£re in 
tbis.; p~t"cipal (:af£,altbougl) tbe fame be 1l.litbin tl)e lLett£t,it is not ll1itbin tlJe mean:::: 
tug of tbe.art; ann fo tbt~ ~rro~ tbu)) alTigneb, upon ttl' 1l.lgoIe matter, is no fuf~ 
ficiem cnufe to reberfc tbe 3Iuogm£llt giben In tbe CB. 

Dodderidge JuHice. :m;:be 3lutlgment gi\1£u tn tbl ([ourt of C. B. i)) errOtll?OU)) fo~ 
ttl' ®rro~ afiigll£1I, nnll ougbt to be reberfeb. 

,at tbe ([ommon iLalll tbi~ i~ <Ierro~ ; in tbt tll?Citling of 11llJicb, as t(Jucbing 
'li'ictJges, it i~ 11etp plain, tbat at tbe <it:ommon JJ.atu, ~utlgm£nt gib£n in an actioll) 
in mbicl) tbe i0latntttI is· fo finn ~letJgeG, if nonG be founn bp tbe fQ)beriif, no~ pee 
lJanging tbe atit, tbiS i.13 a dear Cll!tro~. I. 3111ltIl. conaIlee bom rbi~ finlling of 
F-leng£.13 ftanll.l3, fince tbe ~ta(ute of 18 Eliz. cap. 14. 

a.9 tombing i!)lel:J£ts, aU1I tljC finlling of 'l~tJ~t's.; at tte ~(lmmon lI.atu, 31 tl;aU 
conilner ttefe tb&fe tttn!l~) (S) 

1. ~a:re, 
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I. ~are, .b£refo~e, @Ienges are to be founD. 
:2. Ubi) _tere ttcp areco be feuntJ. ,ann 

~79 

3. Q1ando, _ten tuep are to be fountl. , 
I. .a~ toucbing tte firtl, being QIare, l11bp i9Ienge~ are to be founn: 1tbe tell;; Tou~hing th;: 

fon of llltieb is, beenufe tbe plaintiff tl)aU not be,: anl' of tIJe Jl\ing£l ~nbjelt~) findlOg of 
no~ pet molefi anb trouble t~e Jiltngs ~ourtg, mitu frfbtloU£l, maIictou~, anti fncb Pledges, 
like ~uit£l, l11btcb DO not grohl upon anp }uft grottn1:l • 

..fro~ ti)e rule (If }Labl i~, 1!Ctat eberp Declaration o~ _rit, ougtt to contain cet~ 
taintp ann betitl', anti fg~ l:lefaulc l)erein, Xlmerctaments griebOU£ll11ere impofcn Up$l 
on tlJe 19latndtfs, umll tbe latatuce of Magna Ch~ta, cap. 14. mutel) i)ott emut~ 
tbat .amerciament~ ibaU· be fecundurn rnodurn delicti, falvo contenemento fuo, af:f 
termartJ.6 in a Jlteplebiu:; fo~ tbe benefit of tbe ~1.JeritT onlp, ~IelJgc~ to be foun'O) 
DttcrbJife a IJl)etfnue (ball be b~ou~1)t agatnil bim, anll tlJf~ lJl' dJe ~tatutc of Wefi
minfier (1)c [eeonD, cap. 2. ·1)£ i~ tbcrcfo~c to look unto tl)f~, fo tijat tl)c t£afon of 
Hnlling of ~Iebg£~ at i1)e (Common JLa1lJ) ma~ to take amap mttltipHcitp of ~utt~ : 
1[;1)e fo~m of R.rit£l bdng, (5) Si querens fecerit te (ecurum de clamore (uo prare
quendo, fo~ ot1)erblifc tue ~t£riff i~ not bounn to fummon tije IDcfcnnam. 

2 •. Ubi, al)ere ~iC])g££l ate to be founn! a~ to ttis, tlJep bl~re to be founn in 
t'l)~re places, (5) I. 3ln tlJe <ltl)aneerp, blben ttc .£!D~tgtnal .rit ltIa~ taken out. 
2. Eo t1)e ~IJertff, upon t1)e .tit to lJtm neIibere'O. 3 . .£!D~ in ~ourt, tan«ing t1)£ 
.rit: 3J te' fintJ~ @l£tJge~ in t1)e <!ttaneerp, tl)en tl)e ~Iattfe in tbe mrif, 5i 
querens fecerit te (ecurum, \tIa» omitteb bp aU our lJ.I3ooks; if no @1£tJges founn be~ 
fci~e t1)e ~teritf, tbi~ is no mattet to nefcat (1)e p~occcnings:) bue 1)e map tten finn 
tbem, pendente placito. . 

!!Cl)~ec ~b Jcrthi1l~ l)abc been malic againll me, (S.) 
I. llClJat 1)1S ftnlifng of pl£nges i~but matter of fo~m) anll to Inollc t~i~, 

18 E+ fo1.9. cHen, tbere i~ t1)e opiniOll of tbe U£l1(Y~ter to be fo, but 1)e t~ tberein 
lIeeeiben. 

2. ~ltt(JuglJ tth; be mlJ~e ttan matter offo~m) pet tlJIS omtlTfon fiJall not fJintltt 
31Ullgmcnt, 3 H. 6. fol. I. 3ln a i£tepiebin) tbe ~tfrttf tall not founn If'llelJge~; 
upon tbe Returno habendo) but tl)i~ is not to fiap o~ binDer 3lu1:lgment: 1ltbt9 is co 
beagrren, fo~ tuere lDlengel5 ate to be founn fo]' tbe benefit oftlJe ~i)eritf, ann tti~ 
i£ll)t£l }Larbe.£) antltJefauIt, if bebliU not IJabe t1)em to bz {onnn. 

3. .ann bllJict is tbe moll material: bere tue matter is founn f"~ ti)e 'Iaintitf, 
ann tl)erefo~e tbe fintJing of ~Ienges tete in tt19 <!tafe i~ not material; no urc b£illtt 
notu bereef pletlge£l, beeaufe ·it i~ fountl fo~ tte ,laintiff, fo~ wbom plenge£i hle!;e 
to be gibcn. . 

8 H.S- (oI.8.b. gibe~ a full anfltler unto ti)i~, anti to all tue t1)~ee ®bjediong t 
~n a Formedon, p~oeeetJing9 mere to tiTue, aUll trpen fo~ d)e ~latnttff. 3lt Was 
moben in ilrn:ft of ~UlJgmfnt, tbat no lBI£lJgc~ \)lert founn fo& tuc ~Iainttff, anti 
fo1. tuts canfe lutJgment ma~ t1)cre ftapen, alttouglJ tbe til1crnirt lllas founD fo¢ tije 
~latntttT. 

12 Eliz. Dyer, fol. 288. b£fo~c rem£mb~etr) an1:l in a llBiU in hllJiclJ tbere i£' fjme 12 Eliz~ Dye • ., 
llarianrc anl:lquetlion, m1)etlJer plenges map be foun1:l, banging t1)e atic, but uert fol. 288. 
tuep were founD. 
, 9 E. 4. foi. I. & 12 Eliz. Dyer, 3lungment mas rcber£en fo~ tbis raufe; fo tlJat 

IIp aU tlJi~ it appe-atetb, tbat at tbe <tommon 1J.abl t~h.l. finning ~f 10Ienges is noe, 
matter of fo~m, but of fubttanu, ann tuat tbe omttTlon of tb'~ t1)aU make tue 
:jUl.'Igmeltt to be erroneous! 3It t~ impertinent to ilJem tubat perfon~ are to finn 
10Iengi?l1. . 

. ~~c lftule of lJ.a1l1 i~, 1[:bat in aU ~afe~ bluere tbe ~latntitfis to be ameic~l1) Rule ofLaw~' , 
tbere be i~ to finD taleIJge~; ot~en),1iCe f~ i%) \1)~e~e be i~ '~O~to be amCl;fetr~ &c. 

~~ 
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.£l~ ill tlJe \1tafc of 3lnfant~,of t~e Jliiug anll £muren, aU wbicb tlotiyat large apf 
Coke 8 pars, pear, Coke 8 pars, in Beechers <1ta(e bcf(l~e remembleo. . 
&c. 2 • .a~ to tUI? fCCOll'O matter to be cOnfitlcrcll, toucljitlg t1)e ~tatute of 18 EIiz 

cap. 14. llJt)Ctl)cr ttis \!Cafe be tuitljin tbc ain of tlJt~ ~tatute, ' • 
.a9 to tbis, it i9 betp plain tlJat tl)i.s ~tatut£ gtbe~ 110 ain unto t1.Ji~ <!tafc, tut 

fame bdng berp clearip 1tlttl)in tue ~tatUtc, 1t1itbtn rte 19~ol;Jifo ttercof, lnlJi(1) bOtU 
.not e}:ttun to anpWiltrit o~ Declaration, fo~ jfeIoltl',~urtlJcr, 1!Crcafon,b£rauferljefe 
are <!ro~po~al punilbmfnt~ in d)e lJiglJctl Wegrre! ,@o~ pet to lfl~orcf~, .rit,liEiU,.af 
(ttano~ 3:nfo~matfon, upon anppopular o~ pcual }Law! !Jt~t.s tcrc is not a popu, 
lar action, fo~ it i~caUell, popular quia quilibet de populo map purfue (tis! l)fut 
tlji~ is pmai, ann fo it lJat~ been agreen to be 1t1itljin tbe letter oftui.s ~tatutr, -anti 
aUo it is 1t1ttuin tI)e muming of tue fame; penal JJ.altl~ are tuofr 1UbiclJ liD tntlttt 
pcnaitl', & omnis prena, aU[ en pecuniaria, Corporal is, o~ exilium, ann ltbat 
}Law ran bc mo~e penal ttan tbi~ ~tattttr, b:lbtcu tncftt1:Je~ aU ttefc tU~l\>, (5) We~ 
wniarp, <lto~po~a~' ann Ge~iIe. .an tti~ -pou mapfin;tr w(tbin tbi~ )Laltl)- fo~ be !ball 
.pap m>amag£~, .. be {ball fuffer 3lmp~ifonm£l1t, ann -be fi;aUlJe (IJ;~UztJ? Co, tlyat tN~ 
~tatttt£ comp~eucnb~ aU penalties, e]:(ept mutilation of mrmbcr~, o~'neatb, Co 
tbat tbi£i i~ a penallLa1lJ,biitU a .itnef~, anD fo tl)i~<Il:afe .i~ plainl!, wftuin fbe let~ 
ter, anll it is aleo 1tlitlJhi tbe meaning of tui£': i[be meaning of tbe ~ak£r~ of a 
}Lalli, . i£' to be ga(1)erctJ bp tlydr ltlo~ll£': ~l1tJ llIl)cll 1lJabe 11(1 p~£fibent no~ uafon / 
to mobe me, tuat tte mcaning of tlJe~tatute i~ orljttltJife, tuan '.tbe letter of ttt~ 
1l0tb purpo~t, tberc 3i ougiJt to ll(ck dofe to t1)c Jetter; but it batl) bren tuuJ3-lIttlin~ 
gutfi)ell, !lr:l)at aU .actions 1t1uicu ilO inft.trt pC11altp, fo~ fati.sfartion, anll not fu~ tl)e 

-OffeltCf, are ltlitbin ttc ~tatute of 18 Eliz. a55 tbe ~tatute fo~ tuafte, namage,s gtbtu 
fo~tbe IJurt, a~ it ~atlJ been urgctl. 

\Vdltninfi. 2. ~ut bere tbt~ ~tatttte of ,V dlminfier 2. cap. 35. is cumttlatibe~ tbe fame gibe~ 
cap~ 3S· namages, (o~po~lIl punUbment, anti etile, to lof~ ut~ €oumrp,. anll if t1)is be not 

a penallLabJ,] '00 not kl10ltlw!)at 1J.alll i~ penal! ilnn fo in ttt~ <!Cafe f01- tl)e mattet 
aUengen, t~is 3iu1.'lgmmt gibcn in tbe C.B. at (1)e ([ommtln !Law, i~ erroneou~) fo;' 
not finning of ~lebge~, anll tbis i~ not ainell iJp tue ~tatute of 18 Eliz. ann fo fo~ 
tuiS <terra). tue lUbgmCllt ouglJt to be teberfcll. ~ 

Croke Jufiice agreen ltlit1) i)tm 1)ertin, tbat fo~ tbi~ cauCe (1)e 31utrgmellt f~ er~ 
rOllCOUll, anti ougur to be uucrfell; llIe 1I0 aU of u~ agrer, tbat at tlJe ~Iilnlm.on JJ.am 
tuiS not finning of ~Ietgcs, b a gron aun a clear ®rro~ fo~ to reberfe a lUbgmCllt, 
9 E. 4. fo~ want of iEllellge~, 3:utrgmcnt bias rebcrfetl. 

itlJc tearon of tue lI.all1, as to tue finbing of ll'lctllIes, i~ berp notable, Dting, fll~ 
dye abotting of unjv.a be~atioll, tbat llJiU not make tbe jiawa Ccourge to otuer,S" 
1Uitbout being punifbcD fo~ t1)is l)fmfeIf; 191eDge,S' map be founn)£itber in ¢I)amerp, 
ap.in .aPPHilp)tlJere tlJ£p are fOUllD ! ![:lJep are bp tbe )Laltl commantrrn to be fount!, 
anti t!)cnfo~c not to be omitt£D; foJ. a~ Lex nihil frufira facit, ita Lex nihil fruflra 
jubet, anti tuerefo~e in regarn tue JJ.a1t1l)atU commantrcll t!)ig finlling lif ,letlgep, 
llcccLTarfIp bp tue (ourCe of tlJ£ (!Common Jl.a1t1 tbel' nug1)tto iJe fountl,aun tti~ to be 
fo IlbCetbell a1i a Cpedal ~a~tm J)f tue ll.a1l1. ' 

Stat.Ofl8 Eliz. il~ tn tte ~tattlte of 18 Eliz. deadp tub.; <!rale is not ainetl bp t!)iS fL,aw! 1lrbe 
~Ollp of tbe !Lawl1ot1) not e~tenn unto tbi£i <!Cafe, fOl- tuis notb ain {n{ufficient ~c::: 
tutn~, but not no KetutnS, anti lJerc f~ no Jltetutn upon t!)e matter. 

31f tbe abertff tlot!) not put to bill name, tbi~ is not atoen bp t!)fg ~tatut€, fo 
if it be album breve, not aioen ; tbcCe atC 110£ blit!)in t!)e 1lro~tlS of an infufficicn& 
~cturn of tbe ~UetttI. 

2. 3f tui1i !Laltl e]:teno£o but to mUltiplication of namaQ;e~) 31 11;ouln tllen be ef 
annt1)£r opinion, but uete it tlotb eft£nn to t1)e WOll}?; an .attion upon t!)e ~a~ . 
lUte of fOt~cr gf faux taits, not 1l0ubtetJ but tlJe ~tatute £~telln~ to tlJi~: 3f tbe 
~tatute ~alJ bkn in tbe <!ron,unrtibc) (S) popular & peall, pee ttc Came ouglJt to 

lJt 
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hf, contltucn itt tbe ,IDi~ junrtfb£, fo tbat notblitbllaul1fng tbe ~tatttte of 18 Elizlo 
tbi~ (\tafe 1lantl~ \l~l as a ~aie at tlJe <ltommon JJ.a1ll; ann tbf~ not tinl1ing of @leligt~ 
betng matter offubtlaucc, ,allllllot of fo~m, f~ a goon <!erroh anO fo~ tbt~ <rt;ttO~ tbe 
JUDgment ilugbc to be rcbetfetJ. '., 

Mountague .. Chief JuHice. ] am in tbi~ ~are deadp of mp. fo~mer .®piniotT~ 
anti am nol.U muclJ confirmctl tbertin, tbat tbt£l 3,uDgment oit~lJt to be rtberfen: 31 
tabe 1)CH11cr£n mp opinion bdo~t, 1Uitb tbe reafon fo~ tinning of ~1£l1Q;e~) .tbi~ b£~ . 
tug not matter of fo~m, l:ut of fubrtnnet, anll fo berp material. 

£Is to tlJ£ ~(atutc of 18 Eliz. if tlJts €aft be blitbill t'be l\I3oIlp of tbe act, it is 
~£t £}:e£\ltctl betp deadp in tlJc iSlobifo; but 3\ bo 1)010 tlJat ebis ~afe ,is not ainen 
bp tbc llBOlJp of tbe 'Il.a1U: lnfuffi~tent ~£tutn~ ate bp tl)i~ ~tatute aitJeb, anll 
lUanc of all .®~iQ;inal; but it f~ llot tbetein £~p~eff£tJ, tbat Want of it ~£ttirn) but an 
infufiic[('nc JaetUtll t~ aiDen;· bete tlJe pcrfon againtl1.Ubom to babe 3iullgmCnt, i)1 
llpt t£tutu£lJ Otnnino1 fo~ d)e }ttbgmcnt ougUt to bc agailltl IUe '@Jainttff anll l)f~ 
i0lebQ;cs,anll fo tl)i~ t~ 119 lI\eturn,anlJ,tberefo~e not ailJeb bp t~£ )lBOllp of tlJe aU; . 

.as toucttl1~ tbe ~lObtfo) 3\f d)e ~tat. of \Ve1hnin. 2. cap. 35. be a pe.nal }.law, 
tbcn tlle fame tS3 wit{Ji;.ttbis l,1)~obiro. : . . .. . 

1rr1)is nfffcfC1He IJat1) bren take~ bp lllap of ~bjertion~ llCgat ¢af(~ remeDial ~rt 
not 1.Uitgtn ttt£i l,a\t1) a~ a penal 'Il.a1.U to punifb a 1tlbong bone; tbt~ is 1llitbtn tbe 
l1a.h1, but not a penal }.la1ll, 1llbfcb gitte~ remenp fo~ tlJe bl~ong bp 1tlal' of tecom::: -. pence. , . ' " 

£is to tgi~~afe,{J£re i,v penal 'Il.a1ll fo~ a bllong bone, if tbe lla1ll1llbiegnotg pu~ 
nUb Ulbong, :ann ,goe~ to fl)e ,PCtrOn, not to tbe poffeffion, tbt~ f~ a penal ~a1tl111itlJ::: 
in tbt~ etatutc, ann tbetefo~e tlJe ~afe of Satle, anlJ of 2. E. 6. befo~e reme~ 
t~eb) afC nnftuerell not 1tlttbin tl)i~ .~tatute; a~ to tIJe ~tatute.of Wefiminfi. 2. 

at tbf13 time ltO lnbetitanee greate~ tlJan tue ~etbice of i.gen '; l;} great 111~ong it if1, 
to take a1tlap 'imatl% temelJp giben at tbe ~ommCln J1altl i, if takeanb ~be rati~::: 
fanton, t1)1£1 is not to babe recQmpe • .cc, but to puniiI) tbe lU~ong) tl)i~ is a ~tatutt 
to \Junill) fo~e£) not to gibe remebp fo~ a 1ll~ong fo~ 2 peat~ lmplffonment, not1tlitb;;\'. 
nanbing f~ti£ifadion gibeR. 

~f 1)e talu~ a111ap a .atn, anb marries gim, tti~ make~ gim a jFelon abjuretJ, 
if not tlble to fatlS3fie tbe pattp; tbi~ i~ penal, not to gibe recompence fo~ a 1t.l~on~ 
perfonal 110~ real.. " 

.aI}O fo UPOll tbe1tlgole matter, tgi~ t~ an apparent ¢tro1-, anll not aibell bp tl)e 
~ta~ute of 18 Eliz. ann fo fo~ tgi~ <Ietto~ t1)e lUlJgment ougbt to be tebetrelJ. 

Dodderidge. llCbis i~ a berp tlrirt !laID, foJ. a6tio perlOnalis moritur cum perrona, 
but \lere, tbe ®Hcuto~~ map fue. ~ , 

1Ebc :tubole ¢oUtt, (Haughton e,:cept) agritll tleatlp, t\lat fo~ t1)i~ <i!;.rro) tlJe JudgmeD~ ~e~ 
lUllgmrllt i~ tttoneou~) anll ougl)t to be tetlerrCb, attn Co ilp tbe· ).I\ule of tbe' verrc:d~ &:c. 
~ourt, tue 3lu!Jgment 1tla~ reb£tCe!J. 

Sanford Plaintiff, againfi: Stevens and S~lith 
Defendants. ' 

fnrred Termin. Trin. 14 Jac. B. It 
Rot. 460. 
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.of ftlct) a ~a1tJlo~, of 11lbtcb one Church l11a~ tlJe Lords) anti tl)"t Church, 34 Eliz. 
liin grant ttJis ([:opp:::lJoln UlllO Sanford anll tt£l ~dr.9, virtute cuj~\s, &c. 

1][1)c EDcfellDants as to tte .kltTauIt 110 pleall Non culp. anll f()~ tf)e 1[tc[pU~ 
in tue (]tIofe) Smith t1;e SlSaqer anti bt,s ~ertl1ints tlO juftifie in tuis t11tlnncr (S j 
$[I)ep canfds tl)c <tIore to be ~oP!':::uollll1anll)but pleab,tuat lon~ time.befo~e)it 1l1as 
partd of tuc ~antlo~ of CrippeHbal in EtTex, anll tuat long time bernie ttc r!lppO~ 
feo 1lrrc(pafs}one Pole, anll Margaret I)is ~Ufe, was ll..o~ll of tf)e fat!) £Wan1to~, .in tbe 
rfg~)c of 1)15 '&Ill ife) fo~ Hfc, tl)c'remainllcr in tail to Stevens, ano malle a li..eafe foJ. 
l'Car5 of tl)fS lLanll unto Smith, bp fo~re of mttcg }Leafe 1)e 1l1a~ poITetrctl, ano cut 
tlJe 1iCrres, Rnlli)is S'lcrbantg ainell lJim in carrring of tuem alUap, anti fo jttftific,9 Ill' 
rtJiZ ~ts lDlra in ilBar)but Dot!) not QJcm 1)0111 Pole anll tis _ife came to tbil1 CIellatc 
fl.1~ life, tbe remainnrr .abet.. . 
~o tuis F·lea in )li3at, tue ,Iailltiff ])emur.rell in lla1t1, becaufc tI)£ .i1DefenlJant 

tlJcrein IJatl) 110t {lJem.ell a£) I)c ougt)t to l)a1te none, tolU Pole MIl IJiS 6 ife came to 
t~ig ®ftate fo~ life, ttc remainner olJer. 

1][l)e l.11J)oIe <[:ourt tlpon tue firft opening of tI)lS <taCe, agr~lJ deadp, tbat tti~ 
@Iea in )lEar 11Jas not goon) becaufc it i~ not tfJetetn tl,Jemcn, ~o1U tlJi~ particular ®::: 
fiate pleaucJ) to Pole anll tf~ Sife fo~ life, t1)£ ..ematnnct in tail to Stevens, tatb 
it~ commcncemcnt, ttcp daiming urtnct a neri1tati1te <!effate fo~ peats, malle bl' Pol~ 
an]) bf.s.-_ifc; t~el" ougbt in pleanilfg tlJe 116ar, to bll1te fet fo~t1) lJolU tl)i~ <!effate 
tuttS came to Pole attll Ui£) ~ife,· mitu tl)e rcmainner, fo~ \lJ1)icb omitTton tbe talra 
in ~ar is not goon. < • 

1ltbe matter in }LalU ttat 11la~ in t~iS <!tafe mollells !Iri~ a <!topp~tofllcr of Jnbt~ 
ritance) babing no cutlDm to cut lJohm 1lttmbcr~ttet9) 1ul)£tbe~ ttc lLo~n of tl;e SJ9an~ 
1l0~ map cut tbem n011ln 'i ]f t1)£ <!topp~1)oIIler bp tbe <Il:utlom, map cut llohm !lCim~ 
ber.::troos) (fbre expendenda) tilts is gooll per Curiam • 

.aUD bp ttc lUl)ole <ltourt, if a <ltopp:::1)oltJet l,Jp t1)£, <!tullom mal' ,ut lIobm !lCim::: 
her~trres fo" upatations, I)e tlJaU1)abe tbe Z!!:t.ber~tlife) fbc hOp) 1Il:op anll ~ark of 
(1)e fame alCo. 

tt-in. J 4j4C. 1[0 tl)i£l purpore ttc <ltourt rememb~ell a <!raCe in tti,9 <ltourt, Trin. 14 Jac. B. R. 
B.R. Bee. Rot. 46 I. betbJeen Lewis anb Smith? being t~e fame ctafe 111itl) tbiSJ p~incipal 

([afc, anb alfo fo~ (['t\pp;:f)oln }1anll, ~ar(£l of tlJe fame ~anno~: ~be fame rule: 
t~en giben bp t1)e <ltourt, as nom in tbts <Irafe. 

iTtbe ml;ole (['ClUte dear tn t1)i~, ttat bp'tl)e ¢ttllom tl)£ <!topp~lJDIlIer i!~ to tm::: 
plo)J ttc !!Cimner fo~ bt~ reparation)blitl} tue ilCop ann Watk be (annottcpair,iJut tl)cfe 
be is to babe,anlJ map fell t1)em to\\latll$ tbe tJefraping of bt£) (barge in reparation. 

Jitdgmel1t for ~~e bJijole <ltOUrt dear of opinion, tbat t1)e @Jca ll1115ar I)eu is not gm1l, fo~ t1)£ 
the Plaintiff, OmttTtOll b£fo~e rcm£mb~elJ tl)£tctn, anD tl)erefqte bp tbe ~ule of tlJe ~outt) 3,u])!!~ 
per curiam. mcnt lna!3 gibCll fo~ tl)e F'latntitf. 

Trefpars. 

. , 

9Jayn Plaintiff, againfi Worth Defendant. 

I· J1 an aaion (If l!Cte[par~ fo~ an rttrault anll lI5atterp, lain to be at Bifhops-fireet 
in Comitat. Hartford: :ID:;be l'efenoantcomcs in, anll bp 101ta fi;elU~ tbat 1)e 

1t18£) ~erbant to a ~tbolat of ~t. Johns <!toUcbge in Cambridrf, t!Jat t1)ep are to 
l)a1Jc <ltonufance tl)cre, anll 110t to be ll~allm ouc of tbc 1!llni1terfitp, anti ilJe11Jcb 
tbeic <ltl)arter fo~ Cambridge anll fo~ Oxford, anti tIJC ,art of 13 Eliz. fo~ c01tfir~ . 
mation of tbe <ltbarter fo~ Oxon, anll fo~ Cambridge: 1lCo tUt11 ~leil tbc ~Iain~ 
tiff ll€mUr~ in lL.a1t1', bccaufe tue EDcfentJant batl) taken 110 1[;taber~, 11lUicb be ougl)e 
to lJane 1lO1le 1l1itb an abfql1e hoc, t1)at be 1l1as culpable tn anp place) extra Univeriita"; 
tern Cantabrigi<e) t~at [0 t~cp mig\lt babe takcli ]tT'tlf. 

• < 
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. $Cbe ltIbole <!Court dear of opinion, tlJat tlJI? EDefettMnt tere ouglJt to {)abe COll::! 
dUlJen ti~ ~lea 111itb a 1ll:raher~, ann tbat fo~ tti~ omtf(ion tbe ~lea i~ not goon 
ann ttc ,Iaintiff i)!ln jun eaufe of iIDcmurrer, anti Co bp tbe t'iitic of (1)e <!Coun, 
3u1J~m£ut 111a~ giben fo~ t~e talaintfff. 

MejlY1ze Plaintiff, againfl Farneden 
Defendant. 

I;· ~ an 9'cion upon tIJe (!Cafe fo~ [cannalons 1110~tJs lain in tbe IlDcclaratiou, td 
. be £poken at (cheral timc£) t Zll::be firft time tb:ep ate IaLb to b£ {pokeR, De prre.;. 

fato querent': 1lCue tuO~'O£l laiD to be ti)efe (S) ~lJatpertttren ll\natH?) pr:;efat' [ci~ 
lieet querent innue'ndo, (communicati.on being.tain to .b.e of iJim) .1lanl)~ perjurClJ 
upon ll\eeo~!J) at tiJe Guild-hall London, anti 3l.llJiU puQbe it., " 

ilt anot!)er time it is lain, ttat be fpaae to fiJc 19Iain}tff lJimfeIf in tUiG manner, 
(S) £Cbou art.,a perjtttetJ lllnabe, anb ftannft perjurett lIpon lieco}ti, fo~ ilenping 
of tbp oWn lJann) ann 31 111m p~obe it; «POTh Non eulp. plcatu~]),. tbi£; 1lJd~ t~pe.!J b£,;; 
fo~e Mountague Chief J uHiee) Mieh. 14 J ae. at t~e Guild-hall, a ,.~er1Jict was founn 
fo~ ~be ~laintiff, ann entire camages of 20 ~obl£~gt})~n to lJim. " .~ ", . 
, 1t 111a~ mobelI iu Siltrell of 3ungment fo~ tbe ilDefen1)ant, upon tue firft 1Uo~tJ~) 

tbat tuel' are not actionable, becaufe it i~ ·~not t1)e111£b ift) w1Jnt (!Coutt tl)t~ ~erjnrp 
is reco~bell) ty£te "being t11.1o ~our~~, Ol1e tnbicb f~ a~itpurt of Jaeco~tJ, ano tte ~ 
tbe~ ~ot fo) anll it map be in tiJis <!Court 111iJicb is no <!toint of Jt\eeO~lJ. . ' 

ann aUo, tbat tbe latet \l)O&lJ~ no eJ;teuuate tiJe fo~m!r : ]t wa,s Itkelfl,if& moben 
tlJ.ll~ tbefe 111o~ns lJefng lain to be fpoken at feberal time~) tue ]urp bere lJabe gibcn 
£ntire tJamag~~,· wbici) is not gooo. , ' , 
. il~ to tiJc «tll mattin; mObeo, tue 4!::ourt l;t1a~ clear of opinion, tl)at of necdTitp it 

ougbt t~re to ~ imcnlJen, to be in a ~ourt of )j\cco~n, f(l~ it is oppoiitum in objeCl:o, 
to fap tbat lje llanos perjureD upon It\eeo~lJ, if it mas not in a <!toutt of lrtcco&n, 
ann t~ei:ero~e tuts (ball £0 be intcut!ctJ. , 

.as toucuing tlJe latcr 1tJo~!Js) tlJe (!Court l;Uas dear of opinion tlJat ttel' atc .a(ti~ 
onabI~ tnitUllrit anp colour of oefcnce • 

.as toucbing tbe entire bamages giben bp tbe 31utp, anb tbis moben in .2{rrell of 
lUl1gment, wbere fome of tte tllo~n.£i are artionable,antJ (ol11e of tiJcm n.ot fo.· , 

\ 1!Cl)e (.Otlrt o~cr:lltulClJ tl)i9, tbat t~e entire namage~ {Jete are lUerelJJeU giben bp. 
t~e liu:!" ititl1 tb~fame i1)all be taken to be fo~ tiJe bJo~1)s b.JiJicl) ate actionable, anO 
not fo~ ti)e otuet 1tJ06iJs • 

. HallghtonJuHice •. 3:f tl)e tno~tJ~.blere Cpoken at feberal times, an~ fom~ of tbe 
11l0~n£l are actionable,. ann rome otlJer~ not, ann tbJo feberal ilrtions b~ougbt fo) 
tl)efe 1110~lJp, ann botl) of t~em founn fo~ tbe ~laiutiff, ann Damages entire {;ibCn, 
tUi~ is not goon:; 1l3,ut. otl)etbltfe it i~ bcu in .tt.i~ <!tafe, tbere being bn~ one .attion 
li~ouglJt fo~ aU tlJe \t1o~b.9)ann tn tbe WecIaration lain to .b~ (po ken at f£~eral tim£~-; 
ann cntire lJamagc~ gibe") a~ in tl)ij) <!tafe, tl)f~ i~ gOOlJ) anti tl)e ttamagt~ 111dl 
tiben., ,; . .J- , : ,,' , 

.atttl fa fo~ t~.i~, tbe 1111)01e <t~urt Obet~.ruI~n ~ti~ <!t~redfarIp upo.n. tbe Iate~ 
1110~tl~; .ann t~ertfo~e up tbc It\nle of tbe <It:ourt) 3,utJgment bJa~ giben fo) tt~ 
~lailltlff; 

002 Weal 

• 
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Weal Plaintiff, againft Wells Defendant. 

Entred Termin. Trin. 14 Jac. B. R. 
Rot 887. 

AtUon upon I~ an .attion upon t~e ~are fo~ '! €ollfpiracp, to intJtte tim of JreIonp, ann t~at 
the Cafe for [alfo & malitiofe crimen Felonire,'i belatn to bts cbarge, fo~ tbe fuppOfttJ thaling of 
Caufpiracy. fltJe ~tear~, upon tbi~ bt was trl'en ann atqttlttetJ. 

1[be Weftnl1anc pltallS tn -116ar, ann fbehJ$ tbat £i~bteen Novernbris): at 
Bermingharri be 1l1a~ poffdfeb of fltJe ~tears wbicl) 'wttt ileUen from !Jim, tbac 
be mane freU) ruit aftet tbe'nf) tbat tbel' mere founn in tte poltemon of tbe ~Iafn~ 
tiff, tl)flC 1)e came to bini aUll t1CmalltielJ to babe tbc figl)t of tljem, 1l1l)icb be 
refufen to tID, ann gatJe Nm ber!, unc~rtatn_an(1l.lers, "1' reafon wbereofbe nin fU,: 
fpea !Jim, ann fo p~ocurell it ~arrant, aUll ban bimbtfo~e ~ir Thomas Be'nnet to 
ile £~aminell, anb fo~ bi~ uncertain antb:ltr~ ripon ,bis (jj;~ammaticn" be tJill alfo 
fufpert bim, anll commi'tte1tlJim, binDirrg1)im obet to appear.at ~~e ne;ct ~tf~ 
fion£4 . to' anfwer tbip matter) 'till nin t1)en aICo bfnt! tlJe Wefennant to p~ofecute a~ 
gainft bim. .at 1l1bidJ time'; be nin acco~ninglp p~offcutt an ~nnit1mtuta~ 
gatnft bim, ann tben ga\1n~ip matter in e\1ibtnce to t1)e lUll' agai~ft btm) blvo 
~itJ acquit bim; ann fo jullifie~ bi~ '~ocrelling~. . . 

This Care was 1[;~e ~Iatntiff repIie~) ann fbe\U~ tbat be 1na,;; a mutc\ler, an,1'I tl)at be bou~bt 
argued, Sec. tbere ~tearp in Sl!)adtet otJert) anll ban" toUell fo·~ tbem ; anti tuat lJ£ ball killen 

t~~re of tbern ; anll taRr,;; a l!Craber~ abfque hoc, t\lat lJe ttfufell to tbew tbem 
to l;im; UpOll tbi~ l!teplication tbe IDefen\1ant ntmurr~ in Ji..'a1n, fuppofing 'tl;t 
ltratJers to be too ilJo~t, fo~ tuat be batb not anfllleten, aU \Ubicu i~ latn againit 
uim. . , ' 

l1ClJis <lta(e upon tl)iS Wemurrrr \Ua,;; ar~uell, Termin. Mich. 14 Jac. B. R. anb 
tben .ie was urgen fo~ ttc ~laintitf; !lC1)at tbi~ being in an xhtil1n upon tut Clbafe, 
fo~ impoftn~of Crimen Feloni<e. 31t Ip goon f06- tbc IIDefenlJant to tlJe\U, tbac a 
jf£lonp \Uas committcll, anll fo to babe a (ufpition of tbe ~laintiff. .anll tbi~ is 
goott, not1l1iti)ftanning be is not <!B'uiltp; but be i~ to !be\U a eanfe fo~ to intJUce 

,E+fol.20. tbi~, 1l1iJlet) caufe i~ traberfable) as apptar~ bl' 7 E.4. f01.20. 
3f ie be laill, t'bat bp tbe cominon Woice te is culpable of tlJi~ ; tere iffue 

i~ to ile taken upon ttc cauCe of (ufpitton, anll not upon tte f«fpitton it 
(clf. 
, ~eu, Jritll be allellge£! tbat be fouun tbt Cltattd in bis pofi'eiTion, tbi~ is but 
an intrucemcllt to tue fufpition. lIEut a~ totuis,~ tbe fame is confeffetJ) anll aboillen, 
ill' bi~ being a ~utcber, anll bp tbe falc mane to bim in Market-overt • 

.a9 to Lbe fecentr ma~ter) tbat be refufcll to fi)ew tbefe <tattd to tlJe Weftnnattt, 
b~ing bp bim tremantJen fo to bO. l1J:bis t~ a material inllUcement, anti tbettfo~e to 
be tratlerfell. 

1ICbirnlp, 1[:l)at be refufeD to fbc\U bp 1l1bat map, o~ mean~ be came Ill' tutfe 
<tattd. 

:m:bi~ i~ material, nUiJ tti~ i£l tra\1£rf£ll, anll tbere .11, no otbet material matte!; 
. 7 H. 4- aIlelJl!etJ I)ere to be natJerfell bp tlJe plain~iff (a~ it: Wil~ urgen) 7 H.4. fufpition is 

a. matter feeret, anll not traberfatle. 
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I I E. 4. fol. 4. b·31n fucb an attion b~ougbt,be ougbt to me1.U fome eaure of II E:4' f.4.b. 

fufpition, tbe 1tlbtcb cau{e i~ ttaber{able. 3ln 2 aun 5 H. 7. tbi~ matter ig tl)ert 
long argucn, a jFdonp lIonc, anll tbe common moice anD jfame tbere qUdttOllftr, 
bllJet1Jet tlJis be a {utndent rauee { 
. ]t 1.Ua~ objertct'l, ~bat l)etc l)e illouln babe conclunell, De injuria (ua propria, ah[q; 
tali cau[a. . 

]n an{bler to tl)i~, 31t 1tlas urgctl tlJat tbis coult! not fo be, f(l~ tbat tlJCll tbe 
~ti&l ougl)t to babe b£'cn of bdtl) ([ountie~, anll London being one, cannot JOP" 
lllitb tlJe otbet; ann tbercfD~£ tbe 3lffue i~ to be of one of tbcm, 2 H. 7. foL 3. one 2 H 7· f.. 3" 
juftifies a lItobberp in'on£ place, agrecD tben,> tba~ bp tlJe @lca, Dc injuria [ua 
propria, aU tbe eaufe is itl iffuc; l1.l.~ere tbep n111"OC jopn,' t1)cre Cud) a ~I('a, De 
injuria [ua propria :tbfque tali cau[a, is not to bt, as it ig al.ltuD~en in t~oint, tn 
2 H. 7. M it 1.t1as urgeD, ann fo ig 16 H. 7. f01+ b. ann 2 E.4. fo1. 9. 2 I H. 6. fol. 5. 16 H·7· f. ~.b, 
ann Coke 8' pars, £01. 66. in Crogates <!tafe, .anti ag to matt£r of ~C~(}~l) a ~rca ~ (EH ~.f. 9&C 
de injuria (ua propria abfque tali cau[a) t~ not to be, anll fo ma$' it tCfllluCLJ, as ie )Xa~ .. 5- • 

urgen., , 
Parch. 40 Eliz. llet1nren Downil1g anti Mayward, tIJts ig to bg no gooD 31ffu£, nUll Parch. 40. &c, 

16 H.7. fo1+ d)cre a~tetll to lie gootl ll.abl to take 3\lTu£ UpOll t~& one mattcr, J)~ tbe 
ntber • 

.ann (0 blitbout anl' furt~er bebate, tl)i~ matter h1a~ bp tbe <ltnurt alJjournclJ to 
auotlJet time, to l)ellt fttrtl)et dtgumcnt beretn... . 

ilftnblarllg (S) Termin. Hitlar. 14 Jac. B. R. tbig <!tafe blag moben again, anti Terrnin.Hillat:. 
arguetl on botb ,fil!e~ (S) ill' Coventry fo~ tbe ~Ia,intiff, anll ilp George Croke f.o~ tbe 14 Jac.B.R.&& 
11DtfentJant. 

~l)e (ole w>oint being, -betber tl)e :i1trabet~ bere taken, be of a matter l1tta~· 
llerf~ble e . 

2. _uetl)et tlJe :M:ral1erg l)ett taken be of aU t1)at blbic'b is tral1erfable -: 
31 blag urgeD, tljat tbe lfCrabet~ i~ tueU taken, ann of all blbieb bete is ttabet:IC 

fable. 
, ]t blasUtgelJ, tbat rira tbe cauft of (ufpititm f~ trallerfabIe; propter varias) & in-

certas rationes. • 
3!t mnt! be a~re£tJ) tbat tl)e <n::attd 1ttere in tbe l,OoiTcITion of tbe l,Olaintiff; buc' 

be bring a llEutcbct, bllUgbt tbent at Barnet). tn ~arket Obert, anll i;lln :m::oU fo~ 
tl)em. 

lltbe taufr of fufpitiol1 is ttal1erCablf. 
4 H. 7. fo1. 2. 5 H. 7· fo1. 4, 5. <n::ommon 1Illoitle anll 3Fame i~ trabcrfabIe. 
2 H. 70£01. 3. & 16 H. 7· fo1. 3· !n:l)e jfdonp, nt tbe common ilIlilic£ anti jFamc 4H.7·f.2.&::. 

traberfable. • 
1'1 E.4' fo1.5· 7 E.4. fo1.20. & 2 H.7· fo1. 9. ,ml agrre, lltbat tbe~ommolt jfamr, 

O~ d)e enure of fufpitiotl i£i ttabctfable. 
16 H. 7. toI+b. _I)ere nno <ltoullticg cannot jOrn, tbcre not to VIcal!, de injuria 

fua propria. .aUo 1tllJere it i~ faitl, propter varias) & incertas re(ponliones. l[:~t~ i.$ 
not ttabetfablr, a~ it \Ua,.; ur~etJ. 

31t bJa~ urgcD fo} tbe IDefcnDant in maintenance of lJh~ plea tn lI6ar) ann ju~ 
llification of big 10~oC~lJing$. m:l)at 18 Novembris, at Birmingham.l)e bla~, por~ 
felTct1 of fibc !1D~en, ftallen from {Jim bp a ~tranger, upon freq, pur'ttit, be !)earn 
tl)ep were in tte poiTefiiol1 of tbt lDlaintiff; be nemantlCi) ugUt of tbern) but be re~ 
furet! to lct bim fre ti)cm, I)e fait! tbat be ball killcn four of tbern, rduCeD to ibc1l.i 
lJim tl)C ~l\in5, wl)ici) lUalJ rue grolmlJ of big (ufpitioll; upon tbt~, bp .arrant 
l)e bln£i b~ougl)t befo~e 6lir Thomas Bennet, ann bp bim e~aminei), & propter varias, 
& incertas re'iponfiones, 1)e fttfl1£t1£n bim Hkt\1liCr, bounn tim to t~e ~£1lion~, aun, 
t~e IDefetll.'lant to p~orerutc; lIpon tti~ be \l.Ja~ tntJiafil) ann ar(Juttt£'!lJ) aun fo netb 
julltfic l)i~ ~~ocrel:lil1g13~ 



~85 Term in. Hillar. I41ac .. P~lrt Ill. 
!:be @laintiff repHc~, confelTetb tbe (!DOODs:; tl)8t tuep blere !foUen, ann blougbt 

to Barnet, to tbe £l9aritzt, llttere be being a 116utcl)er, bougl)t tbem, anll bib 1iCtlll 
fo~ d)em; tbat fo~ tbiz be' bla~ innirtcD, ann aequtttelJ, anti take~ tbi~ ~ratlers, 
(S) abrg; hoc,tbat ue rrfufclI to fiJebl tbem to tbe SDefcnnant ; upon tbi~ JAcpIiCdtion 
a ,EDcmurrer. .. 

3t iDas ttrQ;ClJ, d)at if tI)e lltcplication ile batJ, fbcn tuere i~ a gooll Juilification .1If 
tte ilrcttfarllll1 lnio againft bim.. . . 

:J.t t~ to be agrccll, tbat 1llbere a eaufe t~ aU£b~eb) a~ tbe common 4J1toice ann 
.:framc, tbi.s is to be trab£tfro. 

7 H·4· f. ~1. 7 H.4- fO!.3~. 27 H.B. f01.2. 3:n a ~onrpitacp; tuat bp tbe cornmann of a lullice 
27 H. I. f.2. .nf @cace, be lliD e,:bibitttl)e llBtu of 31nllictmtnt, tbill a goon e~cufe; fo bere iil tbis 

cafe, tbe ]uftice of 10tace lIib fufpea bim, bonnll bim cber, anll tbe WefcnllaUt (0 
p~ofcCtlte. . . .. .. 

Hi1J'4 Jac. B.R. • Hillar. 4 Jac. B. R. Rot. 886. lEctllleen Cox anll ·Wirrall, tte like .adi~ 
Rot. &c. on ~~ou~bt, fo~ eaufing bim to be tntitdelJ fo~ )j\abtt1)ing of biJ3 m>augbter) an~ 

tbat te mils acqnittcil, tbe EDrfenormc plealJell tbat l.Jis Daugl)tet tJi:O complain 
unto tim, upon m~ic\) i)e complainen to a ]utlice of l.geaef, mbo upon £raminati;:: 
on bount! tim obrr~ anb bOlmn tl)e roefenllant to p~OftCllte; tl)e ~ourt tl)tr£ refolS$ 
bcn, ilecaufe ti)C .Matber, upon complaint bp lJiJ3 Waugbtet to bim, went ann com,. 
pIatncn to a 3u11i,e of ,@eacc) in compalTton of ·bi~ Waugl)ter, tlJat tl)e luftice of 
Frace binbing bim ober, ann tbe lIDdentJant to p~ortcute; tl)i~ bla.s abjUngen to be 
a goon c~cufe fo~ tubat 11Jas 1I0ne bp bim, anb tte .i1CraberJ3 of tbe jf£lonp not goon; 

44 Eliz. E.R.· tlJC like <It'afe hUIS in 44 Eliz. B. R. bE'tbleen Chambers anll Taylour. 3in a fpectd 
&c. .artion upon rue ~are b~otlglJt fo~ p~orttring bim to bdnnirtcn fo~ !tcaItn! of <!r.lotlJ, 

,"be ([Iotb wa.£! ftoHeu, anll in bi~ polTerrion, being a :llB~okcr, be refufell, as in 
tl)i.s p~incipal ~afe ro Ict tim fE'e tlJe ([lotb; upon tbi$be eomplainctJ to tue 
l\eto~tter of London, 1tlbo bounn bim ober, ann tbe part!, to p~ofecttte; UpOll tbit3 
lJe PH'ferrct! bi.s ~ ill of 3\nnirtmcnt, ann tl;i£) m~.s tbere lJcln to be a goon £J;cu£e. 
3n tbis ([afe, De injuria fua propria, abfq, tali caura, i)all bren a grotl 1[rabtts. 

Coke n. f. . Coke 9 pars, foI. 29· in Alexander Poulters ~af£. ~bt ~o~mon il..abJ of ttc 
29. ic:J. .. Jl.ann bOLl) allow of tbi~,.t~at if one l)atiJ cauft of complaint, anb botb ilcco~lIinglp 

cOUlplain, tbt.s is a gootJ £J;cufe, fo~ blUilt be nod) in a legal map. 
:2 J H 7. fob8. 2 I H. 7. fo1. 81. 3ln Kelaway) to tbe (ame tJltrpofe in a ~onfptracp) tuat blbcre 
l<..:liaway. tuere is cau(e of (omplaint)tti£l i~ a goon caufE' to neu(e lJim in a ([onfpirac!'; fo bert 

in t~i.s<ll:afe bete 11Ja~ ,u11 caufe; tbi9 concetn~ all tl)e lullirc.l3 oftbe t\calm, a.9 it 
bla.s urgeb; t\jC hke l[raber.s 1t1a~ takeu in Chambers (JJ:afc, as iJere in tlJt~ <.tafe, 
tlnn (tJete bp Popham Chief Jufth, anll tl)e teft ) tbe 1ICraUtr~ belli not goon; tlJ£ 
,.IDemurrcr tbere fo~ tbe fame caufe, anti beln goon. 
. .as to tlJe ~bjrrtron i)ere a~aintl cbe }DIE'a in ~ar, it ir; not material) if tlJe 
lDlea in ~ar be Defectibc, tbe JAeplfcatton bad) manc it gootJ) anD tbe ~cmurret i£' 
to tbh~. 

MountagueChief Jufiice. ..a~ ~en mull not be t!iCcouragen to p~ofccutt jF£lo::;: 
nfe~; fa tuep are not [0 be animatctJ, fo~ to bet tbe innocent, bere tlJe ilction 
b~ougbt) quia fdens, tljat be ball l10ugbt tbem, pet p;ocurell bim to be in" .. 
bitteD. . 

Dodderidge. Jufiice. 'll3ere i~ a )lEar) ant! a llteplication) De injuria [ua 
propria abfque tali caura, tbi~ couln not to babe been in tlJis <ltafe, fo~ tlJi~ ban 
been a 1[rabet~) to aU tbe otbet matter~ befole aUellgcD. ~ere i~ a gooll grounlJ of 
fufpitton. 

i[;lJe 1trabcr~ lJere being abfque hoc, tbat ~e refufen to O)c\t1bim tte ([aud 
tl)(s is a gooll :m;ral.lcr.s, anD an 3tTuc miglJt tabe btin takrn upon it; but bp fuel) a 
llCrabers, a5 de injuria fuJ. propria, abfgue tali caUl a ; bp tbi~ tte 101atntiff 
bJoulo lJabe been tricel:J; bemufe tbat part of tue )\Bat is ~OOl). £Cb£ ~rabert3 
terf) a~ it t~ taken ip gOOD, antJ no caufe of ~nnuHcr, propter var~.ls, & 

mccrtl;s 
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incertus refponfionis, tbt~ i~ ~ goon <!taufe of fu1pitfoll) but i~ not 1trabetC:::: 
able. . 

Haughton J uftice. ~t t~ tete fet fo~tb in tbe, ,lea inllSar, tuat be tefufen to mew 
lJim t~e ~,:en, being Demannen fo to tlo: i[;bi~ 1lla£l a manifea.<!ta~f~ of rufpitiott" 
anD 'Well llCtauetfable; but propter varias & incettas refponfiQl1es, tbi~ i£l ott I}? ,Jet 
lJo'Wn fo~ ag\!rauation, ann. like unto alia enorrnia.. . . 

Dodderidge. 31f t~e llI3at be goon; tben tlJe Jlt)efennant o~glJt to conclUDe tUit~ a. 
$Crab£t~) (S) abfque hoc) tunt be Din £,:tibftca malitfou~ 31nl1irtmellt~ 

Haughton. m::~e fufpiti9n Df tue 3ullict of 'eace "(Jere. i~ not at aU mat(,f 
. 1 •• tta • ..'...:. 

Dodderidge agrectJ 1llitt IJim bertin;, 3f be refu(en to t1)etu bim ete <!ratte!, tlJi~ 
'llla~ a goon eaufe of fufpition, ann t~i~ bla£l a gbon grounn fo) "(Jim to b~i1tg l)im 
befo~e a 3ulltce of ~eaee to be e,:aminen; tbe (u(pitfon of anotber SWan i~ not to 
be ttab£t(el1. , I 

31n tui£l <Il:afe tlJe (!Court feemcl1 to be of opinion againll tbc Wefenl1ant, tbat Ended bl iJ~ 
tue l1traber£lll1~~ Well taken bp tbe ,Iaiutitf, aun tbe Jlt)cf£ntJant b.an no caufe of greemeDt. 
IiDemurrer, ann fo tbtll <Il:afe biaS al1jOurm:lr to anoti)er ttmc, fo~ tbe (!Court to be 
furtl)er fatt~fi£l.11)erein ; but tbe (ame bla~ ueber moben again.; but cnl1el1 bctbleen 

t'1)£, llartte~J a~ lUaz tcpo~tel1) tbep PetCei\lhl~ t~e optuio\) of tb~ €oun 1l1bicb lUap 
t bla~~ . 

--=-------------------------------~----~---------~ 
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Part· III~ " '. \ 

T ermino Pafchre, 
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John Stirt : Plaintiff againitP atrick. D;'ungoIJ 
Defendant., : . 

,.j , 

~'. , ; 

Entred Teflnifl~ Hillar~ 14 J ac. B. R. Rot~ 650. 
j 

I
' jf2 an ilrtiol1 upon el)c <trafe, fo~ a ~rotlc~, ann con\1~rnon; ~lJe F~aintitf lit; 

dar~~, ann flJ£1tl~ tl)at 20 Septembns i 4 Jac. l)e ltIas }Joffeffeb of an ~,o~fe) a 
, fabllle, n b~tllle, ann a fai.'llll€~cIotl), as of l)i~ omn p~opet £OOll~ aUlI ~{)atteI$> 

anb 1)e being fo t1)ereof }JolTelfetl, tl)e fame l1ap anti peat be cafuaUp loll tl)em, 
t1)e 11l1)tcl) t1)e fame lIap anti pear)came to tbe lJlJnl:J~ of dJe JaDefcntJRnt,ann 1)e lt~om~ 
in~ tbcm to be tI)£ \100tlp of tlJe ll'laintiff,tefufell .to lI£libCt tl)crn,bcing rcqueftcl1 rn 
to no, but aftetmartl,g, (S) I Ocrobris 14 Jac. 'lIltl contlCte tiJdu t,o lJf~ omn p~opet 
ufe, ad clarnpnum querentis, 30 I. uncle actio. 

iJtlJe WdenlJane }Jleal:J£l, anb fet~ fo~tb tbat befo~e tberc goons came into lJf~ pars:: 
feffion bp iJttobet, a9 in tlJe Wcclaratfon ifj e~p)e1Te'tl, ann btfo~e tlJe fOllbCrfioil, 
(S) bp t1)e fpace of tWo J?cat~ laft paft, IJe 1:Iib krep a commmon 3nn, calICb tlJe 
~11lo~tJ ann 1ll3ucklet in Holborn in tte 10atftlJ of ~t. Gyles in campis, tbe wbfclJ IDa~ 
a ([ommon ~ofttJ? anll t!Jat befo~t tlJc time of tije conbe,rfion lain, one William 
Hadlane 11la9 potTl?ffell of (1)e faill ~o~fe) annc~£'ti'oing upon tim into bt~ fain lnll) 
11litb tbe fantlle, anlJ be llin tben uqueft t be Wefennant to krep tte llJG~r€ tl)cte at 
meat, anti fo I)e llill fo~ tbe time anll fpace of 7 .I?ek~, 1tlbiclJ came unto 23 s. 
anll tbat aftet1tlattJ~ (S) 6. Novembris 14 Jac. tbe i0laintitf came tbitter ann lJe~ 
man1:letl bi£i 'Il3o~fe) t1)e EDefenDam an(1tleretl, tbat if be IDOUJO pap bim fo~ bt.s ~eat 
be l)atl eaten, be mOUltllldiber tim, 1t.l1)ic1) to DO be tdufe:Q, anD fo~ Ui£! rati~fattiOll) 
1)e lJetaiUl?b tbe ~o~(e, upon mbicl) ,lea tbe ,Iaintitf oemurrctl'in )LaID. , 

1ltbe 111i)ole <troutt clear of opinion fo~ tbe Dtfennant, anti (1)at be mi~bt 1tlen 
krep tbe 11306,fe until ratlsfattion 1t1a~ malle unto lJim fo~ lJt.s meat. ilnn bp tbe rule 
of tbc ~outt, JUDgment mag giben fo~ t1)e Wefeul'Jant, tbat tbi.s ,lea ma£! go 01:1, 
anti tl)e ,lain tiff 1)a1:l 110 (aufe of Wemurrer) anti tber£fo~£ flJe ]ttogmellt of tbe 
€outt ma~, quod querens Nil capiat per billarn. . 

llBut fome qucilion ma~ mP,1Je mbetber be mig1)t retain (1)e ~aollle, llS~inle ann 
dotb afj tueU a~ tlJ£ ~(I~fe. . 

Pp Smith 

, -
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Snzith Plaintiff agairift Bowles Defendant . 
• " " 

Ehtred Termin. Hillar. i 3 J ac. B. R. 
; Rot~ 874. 

Ej!c1ione firm". I' ~ an .action of !li:refpas anti C!l;jertment, upon Non culp. pleal1etl, t~e lurl' founb 
a [pecial tItletbia, upon bJ~icl), tbe <!raCe appearen to be tbi~: il '~ebenn make~ 

a lLeafe fel peat}) of ~a~l'o, parte! of bi~ 15~ebennarp, bJitb an <Ie.rceptioil of tte 
~reat tlMOOtl, as; Sl)ak~, 9t1)es aUll <!l:tab~m;r1t~, 1l1birl) ~eare i~ confitmcn bp tlJe 
ilrcb~llSitlJop) 10atron, but not bp tbe Wean ann <ltbapter, -bttbtr tbi~ }J.eafe 
tlJalI be goon to btntl tbe ~ucce1To~) 01- not, 1l1bic~ tua~ ebe firll quellion. ' 

il fecontl qttelUou, bffJicl) tuas ebe cbief ann main point: 31n tbe firlllJ.,eafe tbere 
blas an <u;,:ception of all tbe great ~oons, 8£1 ~ak) gllJ, <!rrab~trre; .tbe reconD 
iLeafe being tbe Jleafe nol11 in quelliou, 1l1a~ blitlJout tbe fain e~ception) being be? 
f01-e uCuaUp nemifell, blttlJ tbe e~ception, lUbetber tl)i~ J1eafe be goon o~ not) upon 

S (' tl tbe ~tatttte of 13 Eli~. cap. 10. 
~~.t. 0 13· ~i bla~Utgetl) anb fo agreetl bp all, tbat t1)i~ confirmation bp t~e .art1)~~it'bop, 

'atron, blitbout tlJe llDean ann <l!:bapter, i~ ~oon, ann tlJall binll tbe ~uccetTo~) anD 
fo~ tbi}) bnl~ citell, 33 H. 8. Brooks Cafes, fo1. 46 • placito 202. Plowdens Commen
taries 2 pars fo1. 528. in Hare & Bickleys ([aCe, & 19 Eliz. Dyer fo1. 357. lc bJa~ 
m:g~n, tllac a 101-cbentJ i}) tufti)in tbe ~tatute of lI.eafc}), bl\li(1) bla~ matJe ,2 H. 

Stat. of 32 H.S'; 8. cap. 28. ann fo~ tl)is bla~ t£memb~etJ 3 Edw. 6. Brooks Cafes, fol. 86. placito 
&c. 395. Brook tit. Leafes, placito 62.' anti tbe JLeafe of a p,ebenb ilJaU binn l)i~ ~"t? 

teITol. 
l:ut t~c feconlJ anti tuitf voiut i~ upon t1)e e~cepthm: 3ln t1)e firll lLeafc, granD 

~Op9) as £lDak, 9tlJ anti ([ralJ~trre,are erccpteIJ) but not Co in t\le feCOJilllLeafc> 
_\JetlJer tlJe blanc of tbis c1ception ilJaIl make tbe J1eaf£ boiIJ, bp tl)C ~tatute 
of 13 Eliz. cap. 10. tbe fame betn~ befo~e ufuaUp bemifelJ bJft~ tbe (arne CIe~,t 
,eption. . 

3\t Was ur~etJ, ttat tbi~ omiffion of (1)e C!l;Heption in tbt~ (econll Jl.cafe tlJalllloc 
mtlke tl)C fame ;li,ea[e boin lllitbin tbe ~tatute. . 

~t l)atb brell objea:etJ, tbat bp tMs e~ceptton tl)e foil tlJouItJ be F,:ceptctJ, if (0) 
ffJi.s map be lJal1~crou~: llEUt bp tbist.tCcpttoll, tIJ£ fot! t~ not except£l'l, lJUt (1)e 
beab,9 Dnfp of tbe llCtre~ ate cJ;cCptell, ann tl)Hefole: tbi~ omi1Iiou of tbis etception 
in tbc Ittbfequent ll.£afc, fiJaU not obertlnO\l) tIJe fame) ann fo~ t1)i9, 33 H. 8. BrooI-{~ 

~~ H.B. Brook <lrare~ lllas ctteil, fol. 5 I. placito 225. Brook tit. Refervation placito 39. lICbat bpI 
Cafes, Sec; t"be £Jcepdon of lll3oP1?, ann £ub~~op~, b1' t~1-ee againll tbJO, t~C foil i1? £~cept£tJ ; 

tl)i~ being tloubtcn in 14 H. 8. fol. 1. & 28 H. 8. Dyer fol. 19. 7 E. 6. Dyer fol. 79. 
Cokes pars fo1. I I: a. in Ives <!tafe t1)e fo~mer llDubt refoIbcn, tbat lip tiJi£s e~ceptiolt 
tbe fofi it felf is e~ceptcb; but lJere, (a~ it blas urg£tJ) tlJete are oti)er blOll1£S: 3n 
46 E. 3. fol. ~2. e,:cepting grannllBop~) bp tte better opinion t1)ere, tbe trre~~ 
but not t l)e (on £Jcept£tJ. 

3& 1t1a~ urgel1 funber, tllat in tbig <!raCe tbere ig a full ctplanatiou, tbat be tn~_ 
tCllnetJ gr~at wmtoon to bc r~ccpten) but not tte fOil, ~£rba~£ no~ ttc unb£r~tuootl) 
fo tbat bere 1)c bin not tUt£lll1 to c~cept tte 40 acre~ of ll..allll, but tte 1rr~~ onlp 
groWing ti)ereon • 

.a1? to tbe (\licf quellion in tbis cafe, ~nrttJer tbe omiffion of tbis t~ception in 
tti~ fecono ll..ea(c, llaU oll£rt~~l11l.J tl)e fame, bJlJit\l t~ a UE1l.J quclltouJ (a~ it bla~ 

ur.~etJ,i 
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urgen) UP0lt tue ~tatLlte of J 3 Eliz. 10. :m::uc intention of 1tJ!)tel) ~tatute).- as it 
1l1a£l, to p~eferbc tue l!'JoffctTton~ of rue <ll:uutcb, fo (1)e fame wa~ HkeltJtfe to up;; 
l)oln poo~ :l!Cenants lLeafes. . . 

:l!Cbis ([tafe, (as it lUas urgell) i~ out of tbc p~eamIJle anti mifc~ief of tue h-aID, 
it i~ out of tue letter anll bOlll' of tte lLaw) ann tbcrefo~e to be anjungctl (jut of tbe 
~tatttte. 

!!Cue~p~eamble of tte fatatute make~ mention of long lLeafes, tue caufes of 
iDilapitlations, anllllecap of ~ofpitaIftp, anll lllticu tenn~ to tlJc impouertTJing of 
tue ~ucceffo", tti~ to be ttlt fo~tu~ce libes, tuts not ullteafonftbIe; notbtng i.s 
lJere in tbi~ lLea(e omittc:n (but tbt~ e:rceptfon) being in tUr, fo~m£r jLcafe; tbf~ 
bFlong~ to t1)e 1[;£1'1a11t of common rigbt, ann reafon will tbat be t1;oulil babe bt~ 
Bootes, aritl tl)crefo~e tue omiffion of tbi~ e:rccption fiJaU not make tbt.s to be an un? 
reafonablelLeafe, anll fo 1.10iil bp tue ~tatute. . 

3!t 1tJas futtlJer urgen fOl- tue upuo1tling of tbis lLeafe, tuat tbi~ coultJ not be anl' 
eaufe of Wilapinatiotl'; but a mean£! to upboltl tlJz ~oufe; aUo if tlJts e}:ception ball 
bren in tbe IJ.,rafe, pet tbe ~uccdro~ Coulil not babe menleil witu cue :l!Cr~, fo tbat 
1)e i~ no waps impobetil1)ell bptu~ omiffion of tbt~ e~c£ption, fOl- if be CUt nown tbe 
:m:ree~, a ~l-olJibition lfetl), fo tbat tui~ ([tafe, is cleatIp out of tbe p~eamble of tlJe 
fataeute (a~ it 1Uas urgell :) .a~ to tbe lll30llp of ete ~rt) tlJe ufual ~£ut to be r£::: 
(erbell • 
. 3\t batb boon Objeacb, not to llemife mOl-e tban in uftral J1eafes, anti fOl- tui~ a 

4tafe citctl out of tbe lLo~tI Mount joys ([tafc, Coke 5 pars,. 1Ubere an .acre of walle Co .i pars &d 
gtOUnll wa~ alltlen to tbe neID IJ.,eafe, anll fo not 1Uarrant£il: ~t ball bren fo in tui~ , ;;> • 

<]tafe (a~ it lUas a~teetl) if tbe ~otl, bp tti~ e;tception, ball bren rcfcrbC1:J: )l6ut 
it i~ not fo, bere tbe 1ltree~ ate onlp e,:ceptell, tbe iltent i~ referbctl aut of tbe ~oiI, 
anD tue }1ctTOl- tlodJ not bere fufpenil IJi~ iltenc, bl' cutting of a.m:rre nown upon tbe 
l1anll, fOl- tte l!\ent i~ out of tlJe Lantl, .4.Eliz. Dyer fot 2 12. a J1eafe fo~ pcar~ 
malle of tue ([)~ep:1bOUnll in .flret~llrret, lUitIJ tliber~ implements, renll~in~ t\ent, 
tIJc ~cnt tbcre fi)aU not be appo~tiolJctl; tte ~ent tlJere goetb ont of tbc liano,anll 
fo is 35 H.8. Dyer f. 56. a }J.eafe mane of JLanil) anll of ~u~p nntJ~ing l\cnt, tte 
i1tent i~ out of t1)e l1anil; anti 12 H.S. fo1. I I. . 

3\t 1tIa~ tben ~bjectcil, 1ll:bat bcre fometbiu~ notu ~af~ from tbe ~ucce{fohmbicb 
1t1a~ not befoie granten: 116ut it 1l.1as urgetl, tuat bcrt tue fame l!\ent i~ refecbeD. 
~f alE'~ebtntJ grants ([tommon of (ll;llobers, anll aftet\tlattl~ make~ a lI..eafe bilclJarge1J 
of ®llobers; tuf~ 1l;aU not obertlJ~01U tue JLeafc) (a~ it Was urgen) Coke 5 pars . _ 
foJ. 37. in tlJe SOean anb <ll:bapter of Worcefiers <!tafe; if in a later lI.eafe tbere i~ Co; S pm (,31 
110 rcferl.lation of a ~erigt) a~ was in tlJe fo~mer IJ.,eafe refoibCl.l, tbat tbt~ omttTfolt &c. 
of tbe ~ecfot, t1;all not make tlJi~ JLeafe boitl, tbe ufnal lttent bein~ refterbetl: 116u't 
if tbere be aup WO~t1S in tue ~atute to take !Joltl of tut~, pet (a~ it 1tlil~ urgcl1) tbf!) 
is not 1Uftbtn tbe meaning of tb£ ~tatttte! 31f a ~~ebenlJ no Ieafe a @ark, et~ 
tepting tue Wkr, tti~ lI.eafe enneil, be mak£~ a IJ.,eafe of tbe 19ark, \Uit~ont ct(ept~ 
ing of rte Weer, tIJi~ tbaU not abotl1 tue lieafe, (as it wa£1 urgctJ) out of Richard 
Lifords <!tafe, Coke I I pars fol. 46• ' . 

.anti fo iuit60ut anp furtbcr tie bate at tbis time, m::bf~ <tafe lllaS anJournetl obtt: 
fo~ furtl)er argument.. .;. . 

,afttrlUattl£!, (S) Term. Mich. 15 Jac. B. R .. ~bfs <!tafe mas mo\len again, ann 
upon moiling oftbe famc, lllitbout anp futtber argument maile lJerein: :l!Cbe ~ullge~ 
being all of tuem fuUp agreel1 uercin, 111il refoibe anil ouer~tule tbi~ a~ a be~l' deat 
<!tafe againt't tue Wcfen'tlam) mbo claimetJ untler tbf~ IJ.,eafe 1Uftbollt tue t~ceptiou 
tf)nt t1)e fame l11ati no goon, }Leafe warrantable bp tbe fatatute of 13 Eli1.. cap. 10, 

but a boin }1ea-fe bp tue famc ~tatute! .ann fo bp tbe ~"le of tbe (itourt, 3itn)l1~ Jlllogmcnt rot 
mtrit ltIa~ ~ibell fo~ ttc plaintiff a~af"ll tl)if& l1eafeo ~he l?lain,Hf. 

l? p 2 The 
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The KIN G againfl Doctor White. 

~ 

A ftt!fJ war- I"~ aQ10 Warranto, fo~ ufing of certain Jl.ibertit.£) l1litbin tbe ~anno~ of Bradwd 
ranto. in Comitat. Eifex juxta mare. 

~otto~ White fet~ fo~tl) in btl?l ll'Ir8) tbat Bing H. 8. nin grant conforti fure 
Katherina::) tbc ~al1no~ of Bradwel, juxra mare, 11Ittb certain J1ibertic.£) tbat after 
tfr ncst\) ctep camc umo t\)e €robJn again) b.flJicl] 11Icrc aftctll1srlJ!3 grantclJ bl' 

. tyc J1ltl1g to ~ir Walter Mildmay, 11IitlJ tbeCe 11Io~n)) of tot, t~]ia, tanta, qualia, aliquis 
alius unquam habuit, ann from tim tbep came to tbe Worto~ in a~ large anll ample 
maniler, a£l cbc Jatl1g bimfelf, n~ anI' ntbet bab tbe Camc) bp l1~etctiptiou) 0) bI' 
anI' otuer tuap, ann ilJe1t1~, tbat g[lUl?£n Katherine ball tboCe }Liberttc~ to bn gtantfb 
fo~ ber Hfe; aU1t1biclJ lL.ibettie~ \)e datmeb to babe in tbi.£) maun£t) ~bat tbe 
Wngs.; .attolnep <lI5cllcral' \)atb confelTebbi~ i9lea to be true, ann fo p~apen to babe 
allo1t1ancc of tbe J1ibcrtie~. 

j[lJe <!Court) upon t~e firft mObing of t~i~) faiD) bp tbi.£) wbic\) i~ tlJc1t1tn pou 
are to babe but tot, talia, tanta, a9 anp ottn batJ; if tbi.£) be to be taken gcneraUp, 
tl)i~ map trcncb betp mud) upon tbe <itrotun }1.an11; tbe £Inuren ball tbeCe jJ.ibttties; 
fo& bet life) t\)r.p netetminetJ bp lJet n£'8t1). 

It 11la~ urgen fo~ Worto~ White, tbat be i.£) bp lJi~ grant to tabe) Tot, talia, 
tanta privilegia, libertates, ag tbe ~tng btmfelf o~ anp otlJer eb£r batJ! $ClJe qutfti~ 
on ti1 013el.'l £(1 tbe ~OUtt) tul)et\jet t\)e I!Dorte~) bp tbt~ bis grant) 11la.£) to babe tbore 
lLibertf£~ tubicb ~uren Katherine ban: ]t tua~ £nfo~reb tbat befiJouln babe tbem 
Ill' tlJe J1a11l, becaufe bI' t\li~ recieal tbep arc l.l~a1lln into a particular) a~ mud) 
as if be l)an fi)el.l3etJ fucl) to be !tantetJ unto tim, a~ Jlling H. 8. ljab ~rant£tJ b£fo~e, 
Conforti [ure Katherinx, tlJi~ ball brel1 gootJ; fo bert in t1Ji~ ..tafe) t1Ji~ batl) a te~ 
terence unto tbe fitll ~~ant, 11litbout anp recital of tbe particulat~ nominatim • .ann 
£U1:1} QJouln bc Co) ann tbe rcaron of it appearl?l in 20 E. 3. Fin. tit. Avowry placito 
129. 11llJere certain lLiberti£.£) were !ramcn to tbe !!totun of Northampton, tbou~l.J 
tbe)? 11I~re repealell) 1'£t a nem ~~ant) \1.1it1) a reference to tbern, map be gocD; 
fo tete tn tbts<!tafc, lnttlJ a referente in t\lts) manner) of tot) talia., tanta,i.£) gOOD, 
tlJ£ Worto~ {Jete tl.'l lJabe ttem, (a~ it 1lla, urgeb) if anotber tab tbem btfo~e; 
tl)Dugl) but fOl- peat~. 

Mich, 9 Eliz. Mich. 9 Eliz. in Scaccario, ex parte Rememoratoris Thefaurarij, Rot. 163. ~oke lib. 
&c. Entries, fol. 534, 53 S. t1)e 11£rp c[afe tutt~ ttfs nom in quellion, his verbis; 3n a 
Coke 9 pars, ~o Warranto againft tbe ®atl of Pembroke) fo~ claiming c£teain }L.ibcttiel?l,plcatJS) 
f.29. &c. tbe fame l!)lea a~ bere, fet~ fo~tb tbe firll <1D~ant to muren Katharine, a~ gne in t~is 

(!Cafe, tuttb a tot, talia, tanta, tbere atl1ubgeD fOl- bim) anll at tl)is.; 118p lJe eUfops 
tue faitllLiucrtics. Coke 9 pars fo1..29.b. 30. tbs; <!tafc of tbe ~bbl.'lt De ftrata Mar
cella, tte <!Cafe tbere rememb~en) being tue ®~ant of ~ren Mary) 22 Junij, I Mar. 
unto Frai1cis Countee de Huntington, & Katharine lJi.£) .Ufe, blbnt tlJe ([)~ant is'~ 
witb a tot, talia, eadem, & hujufmodi libertates, privilegia &c. quot, qualia, quanta, 
& qua::, lYe. aut aliquis vel aliqui, &c. tl]ere rcfolbetJ, tbat tubel\ a <itbartet bad] a 
general ref£tence to otbet €tartftJ), tbi~ i~ as mueb in !La1t1, a~ if aU ebe <!ClJar:, 
t£r~ ball bren uctUtl; anll tn tbi.£) tue tJifference mill be a.£) in 39 Elil. B. R. !ltl)t 
JJ.o~tJ Dardes <traCe, b:llJere lLib'crtir~ b1£re granteD, anb after11larn~ l1arcel of tl)em 
npealeb bp art of ~arHament) ann (0 become 8£) no grant) anll tbere tot, talia, 
quanta, tlJaU not refer to tbore }L,ibettif~ bllJit;{J blere rcpeal£tJ) unItfs.; t~ep were 
rpeciaUl' namell) but no !Jeneral reference to tbore ll1bicb'blrre tepeale17. 
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gnlJ fo fo~ g])o(to~ White, tlJe ll\ing~ Xlttournep:1®'eneral balling confelTen bis 

,lea to be true, allowance wa~ 11~apelJ to be ~ranten bp tbe cltourt of tbert liberties 
bp tim tlJu~ t1aimeb. 

1lClJe \1.1bole cltOUtt inclintlJ to be a~ainll tte allowance of ttcfe libertie~, tbtt~) 
anb in t\Ji£; manner claimelJ bp Wotto~ White. 

Haughton Juftice. 31f tbi~ ij)ouIn be ,aUowcb of bl' tbe cltourt, tbi~ 1ll0uIo make 
manl' new libertie~ in ~1fex t 31f bl' tlJeCe ~tnetal \tlo~b~ of tot, talia &.. ranta) te 
tlJouln \Jalle aU mbicb ~uren Katharine ban) tbt~ mal' 1160ll£ bet!' tUftful to tbe 
~romn. 

Dodd~ridge Juftice agrutJ mitb bim tertin) tot) talia, tanta) are tQJ general 1tlo~'tI~ 
againft tbc =tain~. 

Mountague Chkf Jufiice a~reetJ witl) tbem beretu) fo~ tbere ougbt to be a cer~ 
taintp in reference to a tbing, anb to a perCon. 

lItbe mbole ([OUtt agreelJ in tbt~ <!taCe againll tbe Wottoh tlJat big ,lea i~ too 
general, anti [0 not ~OOb) tbat be fi)ouln be oullen of bi~ libertfe~) ann lungmem J~drent fef 
to be gillen fo~ tbe Jiling in tbi~ ~o Warranto. t e mg. 

Termino· 
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Termino Michaelis, , 
I 
\. 

i CaroB Regis; Banco' Regi! apud 'i(:aJinge 
... 

Read Plaintiff againft Holmes Defendant. 

tntred Termin. Trin. I Caroli Regis; B. R. 
Rot. 55 0 '. 

I
~ a ~rit of (!!;rro~ to tebetre a lul1~mtut giben tn an 3lnferio~ ciontt, de Error~ 

Havering: 311\ an .action of lIDebt, upon a ~onll of 6 1. contlitionel1 fOl- tbe 
fabing anll keeping of tbe taIaintiff batmId~; Read tbere pleal1eb to tbe con~ 
bi~ion) 1Jtbat be 1)ab fabell bim batmIef~ from alI gdion~ i !rebe 10latntiff re~ 

plpeb, tbat on£ Thomas Holm 1.nbo 1.nas to babc been hept batmlef~ bp tbe C!l:onbition 
Df tbe llBonb, iua£i arrelltn at tbe ~uic of one Meek, anll lmpl-ifou£tI at Rumford,' 
& ,hoc paratus elt verificare per f.\ecordum; tlJe oebet pleaben, tbat ~e nebtr obtaineti 
anp fucb 3ungment. 
, 3/t 111{J9 urgen fo~ tbe ~laintiff,m:bt1t tlJi~ 3ulJ~ment i£ierroniotr~ il1 oml1ibus. (S) 
I ~ 3n tl)c lltlc of tbe ~ourt, b£tng (Havering at (bc Bower) ann ebc C!l:ourt of 
tlJc ~anno~ belp at Rumford, ,in, t1)e <!tOUtp ef Effex, pa~Cfl of tbe ~at1nOh 
1.nyerea£j IJe fiJouln babe [ailY, infra Jurisdidionem Manerij, anll fo are tlJC 10~efi~ 
lJ£llt~. 2. 1[1)e <iConrt t~ claimrn pan bp 10ltfciptiou, anb part bp <ltbarttr, tbi.s 
DJIl!bt to babe brett bp llcnue of tlyc Jl\iUg£l }1Cttft):) patellt~, 1tJberlt tl)£ fame hi it 
clroprt ,of iltecol-ll. 3' lb1e oug1)~ to \la,bc ret f~~t1), tbat be1lla~ a 1lC.;nant an~ ali 
3lnbabitBllt) fo~ to enable timfdf to (ue tiJert, 1.nbicb be 1)atlJ. not fo pone. XilltJ 4~: 
_bitl) i~ tbe main anll p~il1cipal (!J;rroh be fi)tbJ£j tbat be bJa~ art£llen anti imp~t~ 
(oneb at Rumford: llI3llt lip bJtilt iEI~oces tbis Was fo none) non confiat Curi<e, & hoc 
paratus eft, verific~re }~r Record~m, tbert being 31ullgme~~ a1ttl <IeFcctitfoll {)atl; tb~~ 
l~ not to be put Ut ~rrue per paIs, tut per Recordum v~nhc:are, a~ appears bp 6 Ehz. . ~ 
Dyer f. 227. UpOll ti)£ ~ultute,o~.apparel) 2'4H. 8. ann i2 ~liz. Dyerf.368. veri- 6Eliz.Dyerf. 
fic~ue per Recordutil, tlJts t~ ufual. 5. m::~e Venire facias de Rumfo~d, no place be:,- 227· &c. 
tug fpccifi£D llJl)rre tbe .adon o~ Jtlli~ment blas) fo~ to canfe tbe me!l of l\umford 
fo~ to ttl' tiJig. , ' ., " ,. 

1[:1)£ lUbole ([ourt cleat of ~vinion) tl)at tl)C muolc lJ{£co~b i~ ban) anl)erront~ 
(Jn~ tinottp;l)out, tf)e title tnfutfidtllt to bolO tbe ~o~n:t, Rl1lJ tlje ~lfa batJ, tbe 3ulYg~ 

ml'n~ 
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mellt etroniotl$, anll to be rel1etfetl; tlJ£p IDere not to ttl' a record per pais; tlJe 

Judgment re- 1111)01£ )\£CO~tI i~ bittou~ ani) crroni(lu~, anti tl)erefo~e bp t1)c lRule Df rue <!tourt) 
v:-rted per Cu- 3ungmcnt 11.1a~ rrl1erfe!l. 
fZam. • 

Nota.~t)at Banksmdbcn au: ~tcrpd.l1 to quail) an 31ti!fttmcnt; 31n htlJicb rite 
fctlera~ peden!' lutta t.fttrirtt1r, tbc' ®tceltion 1l1¥, ~~attr~ tIc SftitJtt{btftamcaftct 
'tbc,-alias didu$, anJJ fo not gllOb:) ~.r"I £ .. 4. foI. I. b.~ .. . 1.--. ~ .;.:, ~_ r . 

m.:bc ml)ole <ltoute clear of £lr'ptnion, tuat tti~ is a goon e]:ceptioll, i1ecaufe tijat 
ttc alias dicrus i~ not 6t.£l true name, but t1)at 1111)iclJ not1) p1.ecciJc, a~ appear£! bp 
24 H. 8. Brooks ~a~e~, fol. 9. pl.acito-"49~ Brook-tit. ,Brief placito 41S.~& 33 H. 8. 
Dyer fo1. 51. ' , . . .' 

.ann fo fo~ tl)i.£l caufe, up tlJe Uule of t~e ~ourt, tlJe 3:nl.lirtmcut 1l1a~ quaiTJelJ. 

Potter Plaintiff againfl: Fofler 
, Defendant. 

Ejeflione firmoe. I~ an action of ~rerpa~ ann Clefcrtment! ~lJe Wefenbant pIeab~ in ~ar, anti 
fets f01.tlJ a lJ.,eafe mane unto lJim bp tlJe l1etTo~ of ~lJe ,Iaintiff; tlJe ~laintiff 

replic,g, anll botb confcf£i) tlJat I)is lJ.,dr~ nib make a ~care to bim fO~'peEit,g: lIEut 
lIpon tlJe lleafe, tlJere Wag a ~ent °referbeb, mitf) a conbition to enter fo~ non-pap~ 
mCllt of t1)e ~ent; J\Jat tlJe lltent 1tJa,g betinb, ann (1)at l)i.£l J1c1fo~ came upon tbe 
~alltl) anll tl)ert tcmainen an lJour befobe run~retting, ann tl)ere nemannen bis lltent 
anti cominuen tlJere nemdnning of tlJi~, ufque ad occafum folis, ann becaufe none 
came to pap tbe )Acnt to I)im) \Je nin tlJen enter fQ~ non-papment nf tlJe fame,. aCf 
(o~tling to tu~ connition, anll IItn Jleafe tl)e fame unto \Jim. 

Ulpon tlJi£i lReplication, tbe ijDefennant llemurren in la111 ; ann fo~ caufep of ~t~ 
murer bin aUrDge, . 

I. :ll5ecaufe tUt Flaintiff tloelJ not plean tlJe lnnenture f(J~ tlJe <!tonbition. 
ltf;e <[ourt ol1er",rul£lI tlJi£i, upon tlJt~ bifference, tulJerc to al10itl a jFr~lJoltl)tijere 

tue fame oup;\lt to be pleanen up j!ntlcnture fo~ tlJe <!tontlition; but ot\Jerl1ltfe it i,g, 
111l)erc to aboin a lleafe fo~ l'car.£l, being but a <ltbattd, a,g bert it is in tbis p~in~ 
cipal <!tafe. 

2. 3t \11a):i urgen fo~ anotlJer caufe, becaufe bert 1)£ pleall.£l tbat 1)e came utroll 

t1)e lann) befo~e ~un:::lfettinp;, anll tlJere lIcmannen iJi£! lltent, anb fo continuen be~ 
manning of tbe fame, ufque ad occafum (vIis, ann notlJ not fal', tlJat I)e continucD 
tbert pon occa[um folis. 

Judgment for ,1ltbe <!toutt ober~tuletJ tl)i£i alro, ann tlJat tlJefe taufe£i of Wemurrer blere inle anb 
the: Plaintiff. ftlbQIOU$, on 11' fo~ lIdap, anti tterefo1.e bl'tlJe l!\ule of tlJe <!touft) 3ubgment bla~ 

gibcll fo~ tl)e l0laintiff; • 

\ 

Peck 
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Peck Plaintiff againfl Methold Defendant. 

Entred Termin. Trinit. I Caroli Regis B. R. 
, Rot. 225. 

I~ a ~hit of <l!;rro~ to rtilerre a ~utlgment giben in tbe <!tourt of C. B. in an Error. 
ilction upon tbe <tafe fo~ a p~omife; 3ln tubicb aaion, Methold tbere tledaren j ero. 386. 

agafnft Peck, anti fbetuctl) tbat tuberta~' tbe fain Methold) anti one Marlhal, bp ~ones 8 s· 
tbeir ®bIigation, lIateD 18 Novembris, 8 Jac. llJcre bounll unto Peck in a llfonn of ;r~h 1~O?2' 
100 1. rO~lIition£n fo~ tbe papment of 511. lOS. upon tbe firtl nap of March t\1en Hutt. '"3. 1 • 

nett enfumg. Beu. !S7. !6z 
11Cbe fain Peck, afterhlarll~ (S.) 14 Septembris 15 Jac. 3n roullneration t{Jat t{Je 

faib Methold, at tbe rell,uell of Peck, wouln pap unto 011£ Plaiford, to tbe ufe of tbe 
fain Peck, 52 1. ann 14 s. upon tbuentb lIap of December 15 Jac. in fati.sfartio~ 
of tbe befo~efaii) Webt, in tbe conbition of t\Je fain ®bItgatton £pecifien, bib aiTume 
anb p~omife tuitb tbe Cafn Methold) t~at be tbe fain Peck tuoult beliber pr~di6turn 
fcriptum obligatori~rn of 100 1. unto tbe faitl Methold) curn inde requiiitus efret,; to lui 
cancelleD. . 

gnn tlJew~ furtber, tbat altbougb be \Jatl paill tbe fain 52 I. 145. to tbe falb Play": 
ford) to tbe ufe of tbe faib Peck, anti at bt~ requell, upon t\Je fain tentb lIap of. 
December 15 Jac. in fatf~faaton of tbe Cain Webt, Cpecifitb in tbc tonnition of tbc 
fa ill .®bUgation of 1001. pet tbc fain Peck) acco~ning to bt~ p~omtfe, batt; not n£~ 
liberell to bim tbc fain ®bligation of 100 1. to be cancdleb, Licet ad boc (repius polka 
requifitus fuiifet; llEttC to 110 t\Jt~) penitus rccufavit, ad dampnum quirentis) 100 I .. 
uncle acrid. . 

ilCbc SD£ftnnant Peck tbere pleallell) Non affurnpfit modo & forma prout,upon tbis 
tiTue wa~ jopnen,ann a 1Illernirt giben fo~ ttc ~laintttf, annllamage£) to 661.13 s.4 d. 
anll upon tbi~, lttngment was giben fo~ bim in tbe C. B. fo~ 80 1. upon 1llbiclj 
3jungment, Peck badJ bere in tbis (tourt b~ougbt lJi~ .~it flf ®rroi.. . 

1lCl;e (lJ;rr(i~ atrigntb, anti (ntrillen Upolt, 1l.1a~ tbig) (S.) I:IJat 1ubetc bp dJt Af
fumplic, Peck tua~ to DeUber tbe .®bligatfon unto MethoId, upon reqttell; 3lt Dotb 
not appear) bp tbe tubolt ~eco~n ill tbe C. B. in tbe ilrtion upon tbe <tafe tbere 
l1~ougbt, tbat anp requdt was maDe bp Mdhold unto Peck) fo~ ll£liberp of ti)e fain 
£Obligation to bim : ~o allegation being malle of anp [(quell maile, ita quod ex
itus Cuper hujufmodi requifitionem qu:t! eft materialis pars afrumprioniS prrediCfi jungi 
potell:; gnil fo fo~ tbt~ ratlfe tbe 3uilgmcnt in hoc i~ erroniou~. 

~lJe Jll300k of 40 E. 3. tua~ objed'cl1, being in an .action of IlDcbt upon a l!EilUtJ) 
t1)e iJ)Iafntiff lItclare~) anll 'tIotb ltot tl)c1ll11lbcre tlJi~ 1150ntl wa~ maile, tubtcb makes 
ti)e Weclaratfon infufffci£nc: llEut if tbe SDefenllant pleal:ls in llBar a li\£lcafc, bp 
tlJi~, b~ bin allmittance, be batb notu mane tbe SDetlaratfon goon: l!Euc as it wa, 
urgetJ, bp Hi.tcham tbe l1ling~ ~erjcant) t!Jat tbi£! i~ upon a Non affumpfit, ann 
in an action ·upon tbe <!tafe upon a p~omift', tbe llTue of Non afflUllpfit Dotb not 
allmit of a requcll tlull' maliC, a~ in ebe Ot~er <tart) tbe r£l~afe plcallco allmit~ tbe 
Wonn. 

Jones J ofiice. 3;n an .artion upon !be ~a(e upon a p~omife) tlllo tbing£! are, tra~ 
lltrfable) ettuer, quod Non affumpht, SD~, ttae no requcll llJa£! mane; but If be 
plfan~ Non aifumpllt, tben tbe mattet of tte rcqudt) t~ out of IHI(1~~) t~e (altle 

~ tJ: bdng 
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being no11.1 bp tim anmictcn) anti (0 bp t~i~) ~e batb matle tbe ~£clatation 
g0011. 

whitlock Jufiice. 31Ep t~£ ~lea of Nonaifumpfit, 1)£ lyatl) notu 111aibcn tbe mat~ 
ter of tl)£ nqu£1'f. 

Dodderidge J ufrice. 3f on£ not!) affume anD lnomife to 110 a tl)ing upon rcquct'f, 
tr Dotl) nato rell in faretp) until tbe requeft be mal!C unto lJitn. 3f in furl) a <!rare 
ti)£ l,lartp b~illQ;S \it~ .artien upon tiJe <Iafc) upon tbe (ail! p~omir£, ann lap.a tbe 
reqneft generaUp in tlJl.a manner, (S) Licet f~pius requifitus) tbb; requ£1't a~ 

. it is laiD, is fo&mal, anD not to be ttabet(eD, (1)ep go to' iffu£ upon tbe p~omifc, 
111lJtd) i~ fouun fo~ tl)e ~laintiff, ~e fi)aU ueber recober aup IlDamage.!3, lUbete be 
not!) nnt make an e~p~efs requeth anll 110tb lap ttl.£! fo in 1)£s \1ltan(ftg; fo~ tI)ftt 
IJHC t!)e requell iz berp material, anti tbc fatite alfo is part of tUe matter. £fnn 
fo it Yl.1, in' d)c p~i11tipal tare 1)ete, antl1)e cannot ttatltrCe tl)il.1, btcaufe it i.a lait! in 
(1)iz wanner, (S.) hlitb a Licet frepius requifitus, mbfcg is not gOOD) anti tip ebeft 
1Uo&ll~ anll manttct of pleaDill~, 111ft1) a Litet [xpius requifitus, tte 1lrraber~ to be 
tatum to tlJe requell, is taken awap; ~o ttat fometime11 tbe requeft is hut mattrt 
of fo~m onIp, to be mentioneD, ann tlJere it ,b1 ruffttient to lap tbis ~cneraUp. • 
(S.) Lied [xpius tequifiws, anti tbis is ~ootJ. 16"ttt l)cte it lzmattet of fubllauce, 
ann dJerefo~e tbi9i~ to be laill, ann c£ttainlp e~p~e{ren) botb f06- tbc time, anb aUn 
ro& tlJe place, 11.1bere tue requell 11.1a~ matle; ~o ttat tl)e IJrdennant map, if be 
fo 1tlfll, take a 1ICralier~ unto it; . tbe l11btt1) be cannot tro, ltllJerc (1)e fame l~ lait. 
gencraU p, Licet [<fpius requifitus) anti (0 1llif~ all tbe .courre of p~arttce ben .in Po
phams time. 

Crew Chief J ufiice agreen lllitb bim l;er£in, 1t1bcu tlJe t£q'Ut'il is part of tbc bar? 
gain, anll part of tl]e p~omtfe, as 1l1bete to pap upon requeft) anti l)cre tn tbiS 
l1~incipal <!rafc, l)e i9 to tr£ltbet up tbe bonn upon uqu~ft malle, bere tbe requet'f is 
nOID mane a {ubllantial part of tbe Plomtfc, atltJ [0 tge fame ou~lJt to lnecellc tlJe 
lJcIiberl' up of tbe ~b1igation) anll tbe fameotl~1)t to be cettahtlp anti e~Plei1p 
Jain. ]t ir& tbenl)ete to be tonfitret£tI, \l.1~fttet t1)i~ matter be atnen bp tlJe ~ta~ 
tuter& of Jeofails bp lJir& plea of Non affumpfit; tl)i~ t~ not ainet'l, but (1)at 1)e map 
1tJeU take al.1bauta~e ~fter tltrl.1irt or tbt~ iufufftttcncp in matter of ~ubllance in tbe 
ilDeclaration. 

Jones. -bete tlJe requell i~ ttquilice, tbere t1)e fame (Jugbt to be certain!!, 
laiD; botlJ fo~ ttf time, anb place 1lllJere it 111a~, Ot1)cthlife, 1llbere it i$ not t£qui~ 
mc, tbere it i£l (<<fftcIEut) to be 13ltl l\enetaUp) witl) a Licet (~pius requifitus, hlbcre 
t1)e requeft ig rrquifite, ann ltD time, nOl pct place, of tlJi~ Jatn in tbe Weclaration, 
t!;ere tbe IDef.ennant map berp 111ell llemurre to tbe Wcclariltioll, fo~ tlJis inrutnci~ 
rnel' ti)Ctl'in; but 1Ubere tue attia" ig b~DUgbt upon Cuclj a p~mife, anll t1)e 1!Decla~ 
ration infufftcf.eltt, buaufe no tittlc no~ plact is latD tl)et£in, 1\lbett itnt'l11.1ijen tbe 
nqurll11.1a.a maDc, tl)e !Dcfrnnant ten', bp bi!5 (iltln .art, map hlaibe (1)e taking 
benefit of t1)i£l, bp tis pleaDing of Non affump1it anti fo going to itTue UpON it. ~f 
in facto dicit tbilt l)e nin reqllcll tim, anti leaucs out tIJe time, ann placl? hlbere, 
tlJe Declatation tg not gOOlY, anll tl)e Wefeltbant map fo~ ti)ll.1 caufe ncmUtre, b<ui 
if lJe IDaibe~ tti~, ann pleall~ to 31tTue, ullon tl)t p~omtre, be tatt now bp tb~< mabe 
t~~. W£claratiolt ~O·OlJ. 

1II:l)e hllJole <!rotttt agreen in t1)l~, tlJat 1.U~~n t1)e requell i~ material, ttete tlJe 
(ame ougbt to be ctrtatnlp laib in tbe iIDeclaratten, botb fo~ tlJe time anll place, 
Irecttnfe tbe fame i~ material) ann matter of fuullanc£, allll t~e Ottlaration not 
gOO}), if tl)ts be tbcrcin omitteD. . 
~ut tl)e <ltourt nilllloubt in tl)lS, abll ~cr£in) nin at tl;is time, llfffet ill opinion in 

ttis particular) hll)etbcr bp tbtplealliug of Non aiTurnpJit, ann fo goin~ :to trrUl?,< 
lJr batb not bp t~i~ li.laiuelJ d)£ ta'kil1~ of abtlantagc, of allp otbet illfHffi'lcntp in tl)e 

• < ~ecla;', 
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Wedaration, fO~.llO't laping of tt)e requet1 certain!p in t1)e tDectaration, fuuet~rt: ill' 
l)ip pleaDing, "t1)i~ t£l not bp {Jim atlmittell fo to be& . 

Dodderidge &: Crew Chief Juftice. ~bat ttl£! is 110 anmiwlllce of Ltc LmlC, 110~ 
anp 1Uaber of bis benefit of ("Heptfol1,£l to tbe !iDeclnratiOll. 

Jones & whitlock of a cOlltnltpopiniiln, tbat bp tis pleaning of Non Alfumpflt 
1)£ lJiltl) maben t1)f~ be11ffit ftnn Co tuftl)out ani? furtoer t1£batc at tl)i~ time, if: re{r'~O 
upon a Curia ulterius advifare vult, ann Co Lp t1)e ).l\ulc £uis <[aCe l.1Jil~ atijemnro to a 
furtlJct timc. . . . 

9fterwitls (S) Term. Hillar. I Car, Regis B. R. tbip. ~are h1a.z motel) a~i1in: Termin. r;iij. ;: 
l!l:be fame ®rro~ mobel1 (liro infit'ten upon a%i bcfo~e. .' C.r.hcg. B. L 

~l)e <[oure nol.ll ulJon tlje firft opening of tl)i~, bJere of opinioll, tuae t1;i~ i:s nn &c. 

(If;rrJ'l~ apparent; bWHtfc a~ it IS bere laitl bp t~ip Q;cncral allegation of L icet [a:
pius requiiitlls, '!)e cannot take anI' traber~, to it ; lJut 1)e rmgI)t fpeciaUp to t;auc C\I~ 
ICD~eD tue requctl muue boti) (0) (1)c time anll place 111I)ere it 111<1£1 i1iatll?,fD~ d;i$ ougi)c 
to p~ece'tlc dJ£ petfo~matlCc of tlJc p~omtfc, t1)i~ being (1)e eifct1tiat part of fiJI? 
Jnomire, otl)erbJtfc it i~, wl)crc tije requcll i~ ,not fo cITcntiaI, tlJere it i9 110t tn"t~ 
llerfablc; anti ti)crc it is fttfndent to be laill, Witl) fuel) a gcnctaI aUrgin ien, of Li-
cet fa-pius. reqllifitu5, llecaufe tl)ert not ttaberfablc, no~ anp ~tTuc to Dc taken 
tbereoll. • 
. 1[:{)C ~:Ourt at tl)i~ ttWC, gabe a ftmter trap, to feart1) fo& t~e ~~efitlellt of a fo~", 
mer 3lu'tlgmcllt citen, an]) fo~ ottet ~~cfi:O£nt~ in tue point) to malte ttiz U,IJ a 
ieabing <[afe fo~ d)e fttture. . , . 

3t ilias after1Udtll~U1;g('l1 fo~ tbe IDefennant, tlJM tut.s i.s no ®rro~. . . 
~otbJitl)franDing tl)e 5lDbjertion malle, betng, fJccaufl? tue aberment {Jcre i.s Q;eM~ 

ral, 1l1ftb a Licet fa:pius requifitus, blitlJottt anp place o~ ttme c~p~effcn; pee tbf~ 
tere lZ goon,. b£jn~ aftH a trl1erDirt, tl)i~ bat~ malle aU Q;OOtl; as to tlJ£ omItting of 
tbe place, 1l1lJcrc t~£ l'\equdt was maDe; tbc uafOll info~cei)to maI\c tuts to be an 
ftJ:06-, llwmfc tl)crc is no placc fo~ t~C venire facias, but fbiS is ailmittetl, bp tIJe 
~Ica of Non affumpiit, ltlt£ umo tbc ilrafc of 18 E. 4· fo!' 16, 17. 1l.1bHC a lDlea up . 8 E f 6 
:ourem~ aDmit~ tue )!fontl, anti fo ~ere in tl)t~ <[afc, a!3 it b.la~ urgcD. I +.1 ,17' 

3;t U!a~ tIJ£n nr~£i'I fo~ tte ~laintiff, t{Jat tl)f~ 3:u~Q:nl£nt is €rroll£ot!~, fo~ 
~l)e <re~ro~ iJefoJ.c, illfi~etJ 'upon; ~nn fo llH~~ it acc.o~Iltn~Ip. abjUDgeD, 3·5 ,EHz. in 3+ Eliz. !!te. 
StewklIes <!rafc, m pomt oftue tJiequcft to be certatnIp Ialn tn tl)C ED£clarattoll, bat 

. if in tl)C ~cclaraLion tbe tlap of tbc ~eqtt£ft is certainlp Iaio, ann t1)£ WcfenlJant 
pl£at1~ Non aifumpfit, tI)is perabbClltUrC as it llia)l aUcn~etl, map be ~OOt1 after a 
it£tnitt. , , ' 

Dodderidge. 1n anfbler to tIJat lulJic(J lJatb bren obf£rt.el:!~ tIJc pIca of, Non aC
fumpllt, I:;; no atnnittllllccof a f£queft mane, anl! tlJe lli300k l'rmfmiJ~(''O of I ~ E.4. 
tloti) not com£ unto tl)t~ <!Cafe, anti altlJoi!~l.) d)e l),;'llatmtff maR(,~ tiJ{'.Nomife, tet ~f 
110 rrqueil \.Jc maliC, t1)£[£ cau bc no t2.ead) of p&l.1mifc, tl)c p~omtre Ltil1g malJe to 
be perf(l~li1en tijHHl r('quett. 

Crew Chief Jullice. ttbc rcqucU'lJere ip pltcel oftl)c beir~aill, anti f02.·tTJh~ catirc 
110 b~eaclJ can be of ti)il3 p~(lmife) tuitbout a requcQ manc, anti d)c plaintiff tn IJfg 
IDeclarntion ougur Nccf[clp to In1' t~C requeft maliC, uot!) f(l~ tl)e t'itl1c an11 p{(ice, 
tlJi$ beingn teal part of tlJf p~omife, anti tlJetefo~ tte fame 1Jtt~bt to \.Ic lain reaUp 
io be lIone, fot to make a gOOl) b~ca(1) of tbe ~~o~ifc. . 

E:be :p~clYo£m lUl.)iclJ Was, Termil1. Parch. 30 Elil. 1n tl)C <[ourt of C. B. Rot. Term, PJrch. 
454-. Eldridgts o~ Eafldriclges ((Cafc, tua~ a Uronger ~afc, tban tbiz l)£re i~; tijere ~oEliz. c. E, 
it wn:S in d)e \!taie of an (lJ;:t£Ctlto~, tu£ Debt i)ue up tbe 1[e11'ato&; tbe .amm1pfit 111' Ror.454' &c. 

tbe (2;UCtltoh11llJo fain, fD~bcar a littlc, anti 3! tum pap p-ou upon requeft mal1f. In 
an (lrttim nllon tl)e i!afc b~ougljt upon tutp lJi£5 fltTumlJftt, in tbe Dctlfiratioll, ti)€ 
rcquc~l biD Q:(UfraHr, \llittJ a Licet [a:piLlS requifitus; upon Non affurnpiit vIcanetl, 
it Wil£! four:n f(l~ tl)£ ~bil1tiff)bJi)o ~atl l)i.s 3'tt'O~mtnt • .a·bJ~it of ®rlOj, 1JJai' b~otlgbt) 
anll t~f,\J ~cneral allegation of tbz trqucll aU'igucn fo~ C];noh !':n~ iuflfrCtJ .UPOll. ~,lt 

~ l} )" ttr~ 
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tl)is <!tare it 113a9 deadp l)Clll, t\lilt tl)C requei'f cugl)t .to appear cfuatnll' to be lain 
in tbe i:1l)eclaration. SZ Hi) fo& tlJf.s £n:o~ tbe ~ul'lgm£nt bla~ teberf&J). . 

James CaCe. ilnotbrt: ([afe tl)ere blas {Jcre in tbiz <!tourt, 1.UlJtclJ 1lla):! ti)C ([are of one James. 
3\ll an artit)l1 upon t\)i? ([afe b~ou2:bt upon a tD~omtre fo~ tlJe not l:ieIiberp of an' 
lBoHc,. l.lfljici) tbc 1i>cfen'Oant nit! atTume ant! p~omife to t:JeIiber to cbe talatntitf at 
RocheHer, upon rcqudf. 31n tbe SDedaratfon tlJe Jliequeft lain blttb a general alle~ 
g«tion of Licet {~pius nquiiitus, uyon Non affumpilt pleabetJ, a bunirt h1a~ fDunn 
fo~ tbe t01aintift~ mbo tat! tis 31tlJ~ment, a .ri~ of (JJ;trO~ b~ouglJt, anll tbe 
3\ungment tcl:J£t{cil fo~ tl)is <l.erto~, lJfCanfe tbe rrquetl b.1(1~ not cnt'ainIp, ann 
fpectaUp laill in fl)e Wedaration; ann fo in tbtsPlinctpal <!tafc, tbis is a clcar (!J;r~ 
to?,-, ani.1·acco~ning to tbe fo~m£t 3ungmeut~ in point) tbe 3ulJgmcut ongbt to be 
tcbedetl. " . ' 

Whitlock Juftice. Znmit tlJat tete be ban pleatJ£n a ~cI!arf, quid in de, 1llI)Rt 
1nouill babe tbi~ 11one'f ]J; i~ l)cre too be confitJeteb, l.111)etber tbiz requeft }.1c mattcr 
of fubilance O?,- not; if ro~ tbat it be matter offubtlanc€, tt£n {)e cannot ta\le ~i1t 

t Jac. B.R.&c. ~utlgm£nt, 6 Jac. ~. R. betWeen Hill anti wall; tbe like <ll:afe 1lia~ atJjutgeb in a 
Utit of ®rroh anll belli cleatIl' tbat tbe tcqudt ougbt tci be certainIp latl!) anll 
ep:p~elTell in tbe Declaration, o~ ttc Came 110t gOOll. . 

2? ElizJib.En· Dodderidge agrectl beretn. In 2 9 Eliz. tt£re lUa~ tbe like ([are aUo alijutJ2;en 
trles f. 2. in pOint, vide tIJe 1l6ook of ([i;ntti£ll f61. 2. . 

$tbc 11l1)01e ([:cutt agreell l)creill, tbat tbe 3ungm£nt gi\lm in tbe C. B. is rI€ar~ 
Judgment reo 11' erroneou~) foJ. tbt):! omiffion in tbe IlDfdaratiou, of Iaping tbe cert8h, time anti 
ver~ed, per place, of tbe rcqucll mane; anll fo~ tbi£' caufc, bl' tbe ~ule of tue ([ourt) nuIl(} 
'Imam. contradicente, tbe.31ungment 1118~ rellerfctJ. 

MHon of 
Debt. 
Eell. J~4' 

Thompfon Plaintiff againft Butcher 
Defendant. 

I~ an gction of SDebt Ullon a min of6 1. 13 s. 4 d. tbe !'efenllant n£manli~ Oier 
of tbe ·~m. 1n 1l1biclJ afect tlJt~ claute, (S.) In cujus rei tet1imonium, tbts daufe 

1l1a~ ailll£ll, in tbe nature of a Provi[o, 10~01lineD nebertb£fef9, tbilt tbe fatn 
6 1. 13 s. 4 d. i~ nnt to be paiD, until (ueb an one vatb l)all a recoberp, in fuc~ an 
~rtion) Ol- fuft tl1lJicl) IJe batt banging agatnil tte lDlaintitf, upon a 1160nll of 200 I. 
contlitiOllCD fOl- eabing l)armlcf~, o~ lJatb maDe an enD of tbe fame fuit; anll tben 
tlJe concluficn 'll1a£', dar' ei[dem die & anl]o. \illpon tbe llemanll.of OiFf, tbe fame 
1tJa~ all, boeb t1)c lll3tu anD ttf Provi[o rutrell of laeco~tr. )[0 tbi~ tbe I!r efcnnant 
llleal1~ in 11f ar, tbat no enD hl89 mane of tbe faill futt, upon tbe hOlll! of 200 1. no~ 
anp recotl'Crp {Jab, but tbnt tbe famc llilll:icP£lltl£I ; anll tbercfo~c ac&o~lling to tbe 
proviro, tbe faiD 6 I. 13 s. 4 d. llqllanlJ~ll b1' tte lIEtn, i£l not to be paiD, tte lE'lailltiff 
l)abtng commencclllJt~ ruit fo~ tbt.s, befo~e bi~ time limitcll, bl' tbe f>rovifo) to babe 
papnfcnt malic of tbt~. 

1rC1)c \illaimiff bp Neplication ilJCll.W, tbat an enll\Uas maDe of tbe faill fuit, upon 
t1)e £1!)bHgation of 200 1. bp a compontion of 20 1. giben anl) accepretJ in full fatt~~ 
fartioll, anll tlifclJarge of tbe (a ill Cuit, in plenam iatistaCl:ionem actionis prxdiCl:" anti 
tbat fo t~e 6 1. 13 s. 4 d. no\U licmanllcll, i~ to be pail) unto Nm. $/tbe DefcnDant 
bp litqohtller pleatlS, d;at ltO fucb ent! l11a£l maDC of tfJe faill fuit, prout quer. ann 
31ffue jopnetJ, upon tbt~ a trial ball, anll a WerDiet fo~ tte i6laimiff. 

3t \Ua£' mobell fo~ tue EDdeunal1t in arrcfi of 3:.ullgmel1t, tlJat tbe lDlaintiff otlgl)c 
not to babe ti~ lungment,. lJecau[c oUt of tl)i.s matter of fart, tbm.; fotln)) fo~ tbe 
~Iaintiff, (S) ti)C Clln of tl)e (Cllll rUle, upon tbt .®lJIigntion fo~ papmcnt of 2001. 

to be bp compofition of 20 I. !!ibCll tn fatt~fartion) anti lItfcbarge of t~l~; (JUt of tlJit3 
mutte!: 

• 
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matter of fact, founn fol. t~c llJlaintfff) artretb ttis matter in lial11, (az it runS urgelJ) 
b.l~icl) makep againft tl)C ~laiutt~ fo (is bc cannot bll)J£ j':UllgH1cnt, an!! t~/3 i~, 
t13e giuing of 20 1. in [ati~fad:ion ,of tlJc .®bHgation of 200 1. tDiJicb iil lLahl ip no!; 
~OOll, fo~ t~at 20 1. ,'annot bc a fatisfartion fo~, 200 1. jFo~ tl)e lBlaintiff to babe 
lJt~ jutJgment, 3t \tIa~ ut'Q;eo, tiJ8t ttC2'O 1. is nnt giten in fathifatt!DIi of 200 I. 
mbte·!) cannot fo be bp latrJ; a~ it mull be agrcen; but tlJc 20 I. lJp cnmpcfitlon Ul(iB 
gibeu in fatisfartion, anb lltfcuargc of tbe fain fuit upon tlJc Donn of 200 1. ann ttat 
tbi~ t~ gool1,ann tbc tiTue lJJfI~onlp b.ll)ctber fueb an cnll 1na~ mfti.'l£ up tcmp{;fition ; 
ann n great tlifferemc tuere 111iU be, blbere 20 1. f.~ pleatlen to be pail) in fflttsfaf'ion 
of 200 1. (blttcb cannot 11e Q;oon) f01- tlJat 2001. cannot (0 be fnti£1fic'tl, (lull rul)ere 
ti;efame'ifl plranctJ, to be \ElDen in fatisfartton of a (nic) anti of an .aftton tJepenl1ing 
f!l~ t~e 2001. tl)ii:l'l£l goO'll, anti map fo weU be, ann Co i~ ebc <!tare l;cre; fn& tuc rtilJ~ 
~ance of tl)e ~Ifa t)erc, i~ tbe compofit'ioll, ann not tb£ papment {if rue wonp ; 
anll til£ 3,m:p i)l1ll£ gillen a tlllerlJict fD~ ebc ~Iait.ff, ann \laue founn tlJ e [/lin ([om~ 
jJofttfon to be, as t~£ fame 1Uas vIeau!?]) bp tl)e ~lai~tift~ Coke 5 pars f0, 43. Ni- Cook 5 pars 
chols Cafe. IDe'be b~ottgbt upon a ftngle ~m, tue E!)efen1:Jauc pleatJ~ p~pment, 1UttlJ~ f43. in Ni.i;oIJ 
(Jut an acquittance) upon t~ig tb~p bJent to tITtle, ano fonnn fo~ tlJc lfllaimiff, tlJere Cafe. 
al.ljtt1Jge13, «ItbougtJ papmetlt 11litbout au acquittance) jz 110 12.IIW, aUJ) Co an 31fftte 
jOp.nco upon a tying not material; fo~ if be pap~ lllittJllltt an acquttance, tl),C ringle 
~tlllltU remains in f(j~ce; hut liecauCe an 3ffuc 1.i:ta~ tl)ere jopmtl, upon an affic.: 
matibc, anll a ncguriu£, anll founn fo~ tl;e ~fatnttff, t~t)j atljungrn (0 iJe aiilfll up Sf"' 
rue ~tatutes of p H. ~. ann of 18 Eli,I. ann ttcrc 3lUDgment 1l.Ja~ glum f(J~ tl;e 8ta~ ~f) i~izH. 
i,0laintiff, a1111 tl;t~ affirmetl in it ~6-tt of .®rtO~. • 0 • 

I. Wftitlock Jul1:ice. ~ete t~e 20 I. Was gibm in plenam (atisfacrionem 
aCi:ioriis pr~dictre, antlllct in fati5faaion of tue 20,) 1. anti not1tJftl;ftautl'fng anp 
tl;tng 1l.Jl)id) appears in tl;is tr\eco~1), ~e map ntH l)abe remellp fol. tte 200 1. tlJe 
~lainttff tere ouglJt to l)abe ttil lUligment) a,co~l1ing to cue trllertlitt giben fo~ 
l)im~ 

2. Jones JufiiCe agrectl l)ecein,tijat 3tfogment nugl)t to be giben fo~ d)e ~lilintiff~ 
]f tl;is Provi[o tere, be llO contlition llO~ pet anI' p~ll:cd of tl)e lIEiU; eten it is bCt!' 
dear agatnll dye EDefcniiaut; fo~ tten tl)CP are at iffue uPQu a lJoin tbing, anti tuere 
is tben no Difference b{t1U~n tl)iz <!raCc anti Nichols G:afe, tefc.~e rcmemb~eo, anll 
{Jete ainen bp ttc ~tattlte of Jeofailes, after a Wcrtlitt, as tl)ere it 1lJas, lJerau(e t~e 
3itTue nin arife upon a toin matter. llEut if d)e ProvifO be parcel of tl)c )JftU) o~ if 
it be in t~£ nature of a (ounition, t!J£r£ it map be tbe mOlC 1)oubtful, hp 40 E'3.f.2, 
an ilDbligation l1.1ittout tbis c1f1ufe, In -cujus rei tefiimonium ilgillum meum appo{ui, 40 E. 3: f. 2. 

pet tl)i~ t~ goot!; l)cre tuc Provi[o fi)C1US, 1tJi)en tuc 6 1. 13 s. 4'd. if) to lie pain, aun 
if it be no parcel of LlJe lrtu, tbcn tbc fame lp in ttc nntUrc of atlJ)cfrafaure, o~ 
([outiiclon; if a ([:ontlitioll, t~cn t~C llfar i~ go..ot!) ann 3;!fu£ goon, anl) f~untl fo~ 
dJC lPlaintiff ann (0 gOOD, tlJat t~cre ougtJt to'lle n reco\.lerp) fll fuel) a Cuit in B.R. 
o~ an eutl mat;e (If d)i~ iJefo~c tiJe monp 'CIemanDClJ to llc paio) anll t1)£ 20 1. bet~ 
gtbCll, 1lJa~ to babe an fun of tue (aill Cuit, ann Co it !lUIS enDell. . 

3in <.tafc (If an obligation, it is dcat, tl)at after tb£ nap, on wbirlJ it bccome~ Due 
to be patn, acceptance. of a Ieffcr fum) i~ no fatisfartion of tUis in lLatlJ; otl)erl.tJifc) 
1l.1lJere it is b£fo~c rue nap; iitlt bete tbe 201. is not gil)e1l in [atisfartton of tbe 
1ll3onn of 2001. but tbe fame is gibCll in f~tt£lfa(tion ann DiCclJarge of t IJc (ntt) ann 
fo tti~ Provi[o l]atl) relation unto a <!routJition, tbc 61. 13 s. 4 d, 1lla~ Due tetC to be 
pain to cue '@latutiff:, u~s .action well bl.~u~bt f(J~ tl)c fame, anD balling a meroirt) 
3lutJg'ment oUQ;Ut to be gttl£lt fo~ tl)£ 19lamttff. 

3' Dodderidge Ju1iicr. 3n tlJiiJ <!rafe .!ui)~mcnt ougl)t to be gluCll fo~ tlW 
~latndff. ;. .. , , 

I, It i~ bert to 11c conlil.1rtetJ, 1l1I)ctl)et t1)t~ Provl(O be pated of ti)1e lEt!!, o~ a£i 
a <ltonnition to tlJe fame annCtfD, o~ a~ lIut a uain ann inlc clauee tnfertcn, upon ti)£ 
ll.1~olc mattcr; tf be, part of tbe wm tben it i~ noe tole, beri!,ufe ~~ip tentJ~ til ttc 

matt~~ 
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Xi Cflots Cafe. 

J udgn1 ent for 
th~ Plaintiff 
per C I:riam. 
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matter; appDtnt~ a nap anti time of pal'rncut, anb ~atI) fome nercntl£ucp upon tuis 
wl)idfQ;on; befo~e; anti tbercf(j~c t~i~ Ottg~t to bc, cittcr l1arceI of, t~£ been, OJ. it 
Cl.mnition umo tl)i£l a1tn£~elJ. , , 

ObjeCt . .ail ®bjeaion had) been, man!') tbat it i~ not parcel, bemure it (omcS) 
in aft!?r tvil) <ltlimfe, In cujus rei teHimoniullJ. , 

Re(p. ~!)i£l is ii,ea[on, be,caure tlJe faill ~O~tl~ are not aI~ap~ of neceffitp, to 
li10&£ ti)c (oncInfion of tuc SDren, fan a IiDren ts gOoll, lJat~n llmuout tf)c <ltlilufc, III 
cujus rei tdtimonium, if it be fealc'o, tbe fame t9 gOO]), ,anti ttc fain daufe i~ not of 
fucb fo~ce) a~ to make tbe Wren boil), if it be wanting; fo~ if tte 1l101n~ in t1)e nren 
tontainC;i), arc fllffidc·\1t to btnl'l bim, anll tlJi~ i~ bp tim feaIell ann i:lcItlJerel:l, tti~ 
is gOOl! anll fttfficient. eo tuat t1)iz Provi[o map be part (If ti)C DHtJ. ~ut if it be 
110 part of t~e lJretJ, pet tbc fame ir; a <ltlaufe pertinent to tbc niell; if it be put in~ 
tUllJ fubfcriuetl .to tlJe nrell befo~c tije (cali!\! of cUh" it i~ tben part of tbe ll~OJ if 
it be after tlJc (cali11Q;, pet it map~ a~ a (.\tonDition anne~.en to tue EDreo. ' 

Object. 3t batt) been obferteD, t1jac 1)e Din not nemall11 Oyer of ti)£ conbition. 
Rdp • .a~ to tl)f~, t1)e (arne i~ not rcqnifitc. , 3f aU be Fntrell of ~CCo~l.l, tbi$' is. 

gOOD, aItl)ougi) tije fame 110t l1emanll£ll, tlJi~ being on!p fo~ ~nfo~matiolt of tbe 
<ltourt, anll of tlJe partp; (0 ti)at it t~ not material at all, i.lJl)etber tbe fame be 
parcel of tue )]Em, o~ a conllttton annCJ;cl1 to [be breD; anD fo it iSl1crtincnt to (be 
lIee]), fo~ (bi~ (I!t~ lJO\1lU) anD pucr; in certain (1)e llap of papment) at tubtcb time tbe 
fame ou\,!lJt to be paill, ann b'efo6£ wb,tcl,). time not.. _ 

Objeer. ~t 1)atl) been f«r(1)er oltjerten, tlJilC 20 I. pain, 1tlbcre 200 1. 1l1a~ Due bp 
tl)C ~bligatiol1) ,anll tbf~ 201. gi'ben ano,paio in fatt~fattion of 200 I. llJbicb'bp tbe 
}Lam cannot be. - . ~ 
, Re(p.',as to t1)i~, bp tlJi~, tbcre was all rnn mane of tue faio filit ; if lITue ~atl 
been taken tere, upon tte point of fati~fartton, peranbCntUrf, tbi~ WouIo nlit t~cn 
l)abe alnell {Jim; but tt)e iffue \Jere trieo Was, tubet\Jer (ueu an cnll 1lla~ malle of tlJe 
faio fuit, a$ bp tbe @latntitf in lJi~ pleabing Was aUeogell to be, anti tl)£ jurp 
1)at1) founll tbi~ matter fo~ tbe l0Iatntttf. iUfo if rtc :JiaW bero, tl)at 20 1. cannot 
be pain, tn fatlsfaaion of 200 1. pet 20 1. map Well be paill to ,enll a (ute fo-~ 2001. 

an]) ttt~ map well be (0 llone bp ti)e lLa\1.l, anti (1)i.9 i.s tbe matter in itrue bere lJe:::: 
thleen tbe partte~, lllbtcu tl)e 3ur1' batu founll fo~ tb£ talaintiif; ano fo acco~tJin~ 

, to ete betllirt, ~ul'lgment ougl)t to be giben fo~ tue @laintiff. 
4. Crew Chief J ultice agt£ell £Jerein, a~ tl)e itTue berc is ;01'11£0, ano founo, anti 

fo aU to be taken toget1)er, llatell a~ afo~efaio) tbe ifftle ann berpta; null bp tbe Jt\e~ 
(O~tJ it l1ppear~, tuat tl)i~ (;laufe o~ Provi[o i~ ~arcel of ttc bill, tbe 6 I. 13 s. 4 d. 
to be 11aitJ, dtbet upon tue recoberp in tte .amon" o~ upon an En]) malle of tlJe faill 
fnit; t~i.s put in 'jffuc to be trten bp tbe ~ttrP; tbe entl aUcngeb to be mane, bp 
IHlpnent of 20 1. fOl- to cnll tbe Cuit, fo~ etc 200 1. 3:t muff be agreeD, tUat· after 
dJe tlap tbat tue famc is lJUe, 201. Call11t:lt be llatn in fathifaaion of 2CO 1. but t]e,re 
it tp ntH (0, 11)£ 20 l. being pain, to enn tue fuit fo~ 200 I. anll tbi£ds gOOl); allll 
11cfo~c [be lJaP tlJat ttJ£ (arne Wa~ ]Juc, 20 1. map be men ~Uml, anD fo accrpteo of, 
nun gcoll in lLaw, fo~ to rati~fi£ 100 I. bcfole t1)e llap tbat ttJe fame 1l1a~ tllte, o~ tut~ 
map 1l1ell .cnll a ruit fo~ 100 1. tbe Provi[o ~er.e, (~ part of tbe llBilI, fo~ tti~ Dotb 
e):p~efz tbe nap anl) ttme of papmcnt of t~e 6 1. 1,3 s. 4- d. " 

Coke 5 pars NIchols (;afe ~efo~e, m£nt~oneJ), l~ a berp ,ftr~ttg <!taff, papmeut 
1£)('1:£ 1l1eanrlJ upon a angle btU, 1l1t(1)out an acqutttance, tUl~ not gOOD, but going 
to iffne upon tl)i~, anllllertJict fOUllil fo~ tlJc ~laitltiff, tl)i~ i9 110m malle gooll, ann 
aincn bp tbc ~tatut£~ of Jeofailes. .ann '(0 tue }plaintiff uerc lHlgl)t to uaue l)i~ 
3;utJgment. 

1IC1Je tul)oIe <!tourt clear of opfnion fo~ tl)e ~I:!inttff? nUll acc(!&l)inglp, up tte 
<ltollrt 31ttllgment WM~ gibe" fo~ t~e Flaim, ft. • 

Farret 
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P arret Plaintiff againfi P arret 
Defendant. 

I~ an ~rtiou upon tlJe \tare b~oug1Jt fo~ (cst\balous \nOlbS fpoIten bp tl)c Wefen~ VI d" 
tlat\t of t1)e 19laintitT, 1D:IJe 1l1O~n~ ~ere lain to be t1)e££, (S.) :1ltb?u art a !alJrep~ Be~~ 1"54-

!leater, upon Non culp. pleaneb, a l!CrtaI1lla~ tab at Gloucefier ,2UTl?e~ ult. anb a 
bertJirt gillen fo~ t1)c ~laintiff. Bridgeman ~erjeat\t, mobeb t1)e <!tOutt fo~ t1)e SDf:"' 
fentlantj in Qirreil of lubgmtnt, tbat tbe tuo~llS Were not actionable, being too 
!SclleraI" anb tlt)t1) not lap dynt 1)e faib, t1)at ue uan ftole ~lJ~p in facto. 

jro~ tile 19Iaintiff it 1lla~ urgetl bp Trotman, d)at t1)e ll1o~tJ~ are aalon-able, anll 
to tlJi~ llurpofe it 1lla~ urte atijullgetl; jin an 9t'tion \1pon t1)e <!tafe fo~ tl)cfe bJo~tI~. 
(S) 1ltbou art all ~o~fe~ilealer, anb it 1Ua~ 1)ete aT:ljUDgetJ, tbat tue .adion n1n tudl 
lie fo~ ti)efe '1Jjo~b~ ; b£ing upon t1)e matter (a~ it \Ua~ urgen) aU one, bJitlJ tlJi~ 
In.efent <!tafe. , 

:m::be lDbolt €outt agrub dearIp, t!Jat in tl)i~ p&incitJaI €afe,tl)e bJo~ll~ are fcan::: Judgment .for 
tJlllou~) anti well actionable; ann (1)ercfo~e 'bp d;e Rule of 'be ~ourt, 3iull~mtnt t e ,Pla.lntlff, 
llJa~ «iben fo~ t~e ,Iahltiff. . er curl 11m. 

Whiteman Plaiiltiff againfl Hawkjns, & Vxor 
Defendants. 

Entre'd Termin. Trin. I Carol.i Regis, B. R. 
Rot. 10 I 6. 

I,' ~ an aitllt of 1[t£rpar~) Qgare ,clau[um fi'egit; pedibus ambulando & tres Tafi'as Trefpa'fs, 
Anglice, '~bl?af~ of ~o~n bib take, adtunc & ibidem, exit1ens~ anti, upen NO.1 

cu]p. pleatJ£b, a b£rllia: founn fo~ tbe 19laintiff. ~t lDa~ mobtll tn aneft Df 'JUl1g~ 
ment) tl)at tbe iIDedaration 1ua!) not goon, being adtunc & ibidem exifiel1s, btU itt 
tbe Dr edaration, bJbere 1)£ lar~ t1)e taRing of tbe tlJ~ee ~lJeafs, omit~ tl)efe lllDlti~ 
(S) ipfius querentis) £0 tbat it i£i not ret fo~tlJ in tte kJDedaratitlU, 11.11)ofe geots 
tbefe \)Jere) bJ1)i~b were t!Ju~ tanen nblap) anb [0 fo~ tbi~ omiUion) tbe EDeclara~ 
tion i~ bab) annifucertait'l. , 

Dodderidge Jufiice. 3.n 3 E, 4. fo1. 2 I. Xln firtion of ~fbt blotlgl)t agafnll t~e ". , 
iD1foler~ fo~ falarp, nnb l1edate", tbat te l11aSJ tttatne~ IIp lJtr 19¢e'O£cdro~, but J)CJtb 3 E'4' (01.21, 

not i1)etn in ti~ S>eclatatiott mbO it 1ll~~ tI)lt rctainetJ tim, anD tterefo~e it 1ua~ . 
tbere beln bab anti uncertain, ann fo~ tlli~ caufe abattb, fal tui~ is not fupplp£n, ailn 
fo i~ t1)e ClCafe in Plowdens Comentaries fol. 84. in Partridge ann Stranges ([afc, at\n' 
Co !Jcre in tl)f~ €afe. ' , , 

itlye 1llbnle ([nure agreetl bertin) tbat, to~ t~i~ amilTion tbe I>eclarat.iolt lJ~rt i$ ud me 
Bot goon, ann t~erefote tbt lJ'tuie of tte €outt ml't~) ~od querens ml caplat per ~/m~ns :i~q~~~ 
billam~ piat pe~ billa1J1. 

Oilberd 
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Gilbert Plaintiff againft Rodde 
Defendant. 

I ~ an artion upon tIJe <!CaCe fo~ CcanllaIous 1l10~lls,£pokell bp tbe ~efenllant)of tbe 
~lainttff) being tbere, (S.) :m:bou art a faue fO~£1lJo~ne Dnabc, anb tbou baft 

b~n 31nllirtell fo~ ,erjurp bp 12 SWen, anll baft compounlleb fo~ tbe fame; upon 
Non culp. pleallell) a tlerllict 1l1as gibcu fo~ t~e ,Iaintiff. : 

3lt was moUtll fo~ t~e Weftnnant, tn .arret! of 3lulIgment, tbat tbere 1l1o~lJS are 
not actionable, being too general, anll an 31nllictmem is but an .accufaticlU) ann tbe 
fame to b~ cOmpoUtlbel1 upon a ,u(t caure. 

Objecr. Dodderidge J uitice. .as to tte .®bj£diotl mane) tbat an 3lntlictment is 
lntt an .accufatiotl. 

Refp. 3lt is (ucb an ~ccuratiotl) as it i~ tbe boice of tbe <!Countrp, tbe rep~e~ 
renting tl)e !SOli!, of tbc 4tounrp. 

~UCo fo~ anotbtr reaCon, an 3ntlirtment is an ilCCttratiotl of 1Re(O~ll, £0 tbat lap 
all togetbcf, an 3lnllittment is an.accuratton, anll fucb an .accufationwbiclJ is tbe 
boice nf tbe <!rounerp, anll aUo tbe (arne is an .accufation of 1Reco~n; rlJe 31nbi{t1 
mene being tbe lliings lIDecIaration) anll ro frantJalous; as to tbe b.lO~bS following', 
dJep make tbe matter ftronger, tl)at tbe WO~llS are artionable, (befng) an~ batt 
compountretl fo~ tbe Came: 3lf be ban faiD, ann baft fiftr tbe <!tout1trp f01- tue fame, 

. t~efe wo~ns ban bkn well attionabIe; bere tbe wo~n$ bp bim (poken no amount 
unto a$ muclJ, f01- be raill, tbat be uall compt.'IUnnell fo~ ebc fame, wbiClJ is an tm~ 
plpell acknowlcllgment tbat be was guilt)? of tbii5 <!Crime: anb Co lap all tbe WO~tI~ 
tog£tlJer, tbat bc was inllictGll of 'erjurp, anll ball compounb£ll fo~ tlJis, tbis is a 
berl' great (cannal unto bim, anb fOl- tlJi~ caufe tbeCt WO~lI~ are well acttonabl£, tbc 
3lnllictment being an gcrufatio'n of ~eco~ll. 

31f one raitb, tbat fuel) an one batb Mm arrellell fo~ .Melonp, anll barb fiell tbe 
4:ountrp fo~ it, tbe WO~llS are fcannaIou~, fo~ UpOll ~t~ tlping, an inquirp (ball be 
mane of bi$ gOOllS', anll tberefo~e actionable: gntl fo in tbis p~incipal <!tafe) tbe 
1l.10~1)$ a~ tbel' ate laill , ann taken altogetber, are tlerp fcanbalous, anD lUell artfjil 
onable, aUll fa tbe ~Iaintiff ougbt to babe bi$ 31ubgment. 

Jones Juftice. !!Cbe WO~1l9 bere are wcll artionable: lf one (aitl) of anotber~ 
tbat be is flnU130~ne, tbefe WO~tl~ ate tlot artionable; but if tbe WO~lI~ go furtber, 
anb taitb, in fuel) a <!rourt, tbere t1)efe lUO&tJ9 are artiotlable. 

If one (aid) of anotbet, tbat be is 3ntJirtril, no .actiotl IpetlJ fo~ tbere WO~1l9; 
1IUt if be raitb) tbat be Was 3jntlirt£D anll <!Conbiltetr, fo~ tbdt WO~lI~. an .attion well 
lirtlJ: 3n tl)is p&inctpal cafc tlJc hio&1JS ate fcanllalou9 anti actionable, anll tberl'~ 
fo~e tbe ~lainttff ,ougbt to bab£ bis 3ullgment. 

Whitlock Junice agreell beretn: 3(f tbefe 1l.1o~lI~ (ball be febct£n atln lain bp 
tlJemfeIbes, no artion will tlJen lie fo~ tbem; but tbcp being aU of tlJem con~ 
jopucD anlllaio toget~er, are (canllalous ann well actionable; bere fo) tbert lUo~bS~ 
(S.) lfCI)ou art fo~fwo&n) no .action Hetb; but bere lJe p~ocrens in bis wa~ns, anb 
tberebp b£ il1terp~et~ bi~ meaning, ann baft bam 31nllilTell fo~ 10erjurp, ann batt 
compOUn1:ieD fri~ tut.9, bere tbefe WOlll~ laill, ann taken altogetl)er, are fcanbalou~ 
anll well altionable) fo~ nom bp tbde ~i~ (ubfequem 1l10~])~, be il.Jell1~ bi~ meaning', 
tbat be intCnl'lcll tbat 1)e was fo~n.uo~n in a 3ulJictai <!Court, anll tbat be wa~ 311:;1 
bittell fo~ tt. 

11Cbi~ tbe matttr of (barge lain UpOll bim bp tlJe otber, anll tlJis cannot be taken 
abJap, but remainf> a blot ann r,a.t, aUll caMnot be taken awap fmc bp matter of 
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l!\£CO~tI, .(S) up llCrpal inbirten fo~ t~h~; tl)c ne~t matter i~, 8n,tI ~atl COmpOttlltretl 
fo~ t'f)i~, t~t$ t~ a confemon of tbc j1=att,fo t~at tbde \11o~1:J£llail:l altogC'ther arc (r:all? 
lJalott~) anl11Uell artionable, ann tterefo~c tbe @latntttf otlgbt to ~abe lJi£l 3:tfOg& 
mCllt.· • . . • 

m:~c 1:1.1bol£ <lJ:ourtagreetl t~at t1)e \t1o~tlS are rcannalou~, anti wen artionabl£', 
ann tlJat 'Ju~ment,ouglJt to be gU.1Clt fo~ t~c ~Iaintfff ~ 1itbe ,t£tt(Otf£l of li)t£i tUfiI' 
31utlgment being} becaur~ an 31nnirtmenc i~ an .ccufatton ofiffcco~lJ t ~lJc fame 
being t~e Jiltng~ Weda~ation, nnll t1)e boice, of tbc t!J:ountrp, tue ~urp rep~cfcntfn~ • 
tlJc llBObp of d)e (tountp, anti fo fcantlaiotl$, anti raping furtl)£r, anti lJaa com~ 
ponn'Oel:J fo~ tuig, t1)t~ is a (ol1felrtolt of t~e matter of tue lntlirtmen·t to be true, fo& Judgment fn:;
fatetur facinus qui judicium fugi, Co t1)c hto~tl,g are fcantmlous anti 1Uell artioltl" the Phlintiff) 
able, an~ t~etefo~e t~e Jltttle of tbe <!tourt bl,,·Z,· Q;lod judicium intretur pro &c. • 
querente. 

• 
Blacl<JlollePIaintiff, againfr Martill and Vxot 

Defendants. 

E~tredTermin. Trin. I Car. B. R. 
Rot. 773'. 

• 

I, J!2 a Scire facias, fa tlJe nature of an Audita querela, tbe ~Iaintiff fije\l1~ tl1at A Scire filCi$J, 

3 Jac. ~it William Bla~kfion being fcifen of 11.ann in tlJe ~anno~ of D~ ann of Latch. 3· H2. 

otlJet J1{mtl~, anti be being [0 (eUeD, 3 Jac. lJe at~notuleDgCll a ~tatute ~f 40~ 1. ~~~i. ,6r. 
tbat lJe.l)atJ part of tlJe lLan1.1 fubfert to t~e ®~eCtltton, ann tua~ f£tfen of It)· blbtCb Jones Rep 82 
1l1a£i taken in <U;~ecutfc..u) tuere betn~ otl)er ll,;anll£i in tue lJant£i anti poffetTton oft~e 90. ' 
1lDefcll'tlan t~) fubJrIT to tlJe fain (!J;~etutfon, anti not e~tenDen; upon tlJis tbe Scire 
facias) l)~re. b~oug;lJt in tlJe nature of an Audita querela, fo~ to be reIiebel) agaftitl 
tlJem ill' tuap of contribution ; t~is _tit nir,ettell to tlJe ~lJeriff of Suffolk, tue 
}?laimiiI ilein1! a jfeoffre of ~fr William Blackftone) ann p~ap~ to be retlo~etJ un~ 
to lJt~ J1anlJ, anll to tbe ~~ofits of tlJ£ fame, aoo to all 1t1lJicl) 1)e batl) loll, bp tbi!3 
e~tent tlJU9 taken out, anti lain UpOR bi~ }[,ann: ~lJe panies lUete at 3ITtle upon 
tlJe (cinn of l1)e 19laintiff, anti a tll1ernirt founn fG& tlJe ~latlltiff~ 

B:mkes anti Davies mobcn niberS (ll;~ceptfon9 in arr£1f of ~nt1gment, ann il;ctuen 
tl)ac tiJ£re lUll£' a fo~m£r Scire facia~ in tIJts <!taufr, ann tl)at aftcr mrrllict~ 3:Utl~,; 
ment lUas ilrr'c1fftl,bcct1ufe t\)C 11Crtal1Ua~ mHtaken,fo~ l)i'lbitt1! rbis_rit out' of tue 
<ltbancerp, ann bettl~ at June upon tl)£ fdfin) anti tbfs rent Mum onC of ttf <ltbal1:1 
rer1' to tbe )16taJop~ick of Durham, to be trpcll; tl)CP fiJiIeiJ in tti9, ann tl)errfoJe 
after mlerlli£t, 3lungtnent llla£j arrdtetJ, uccuufe t~e fame ouglJt to -uabe, been firft' 
entr£tI in tlJf~ <!tourt, t~e <!tballceno~ to come 1Uttl) aJe 1l\eCO~lJ) anti tl)is <!toute to 
babe atuarll£tJ t1)61[;rial; upon ti)i9 a netn Scire facias now t~ b~ottgbt, anti in tlJis 
a llCrfal batt) been a& tbe laft .affire~ bp Default; fo~ matter no1tl in .aneft of lutlg:1 
mcnt, it b.til~ urgeD, tuac itappear~ 1)ere up tlJe 19lainttff~ oum ibetuing) tlJt1t tl)e 
fQ)tatut~ lUa~ admotulcngclI 3 Jac. anti bis }J.alltJ eJ;tenDell, tbat ~e (urn fo~tb a 
Scire faclas, in tbe nature of an Audita querela, bp tubicl) it Mtb not appeal: tbat 
lJe \1las m::enant of tbt~, nnll of otl)et l1anl:l, ae t~e ttme of tbe®~erution [urtJ; but 
1)e fi)e1tl~, tbat be tuM3 a §feefffe of $)tr William BlackHone tbe <!tOl1u[oh anll fo 
p~ap~ bp tiji9' FO l.lc uliebci); tu~~rea~ ·be fluglJt to l)ab€ tl)eltJetl,.:tl)f!C ,lJe 1Ua~ ~e,
nant at cue ttme of ti)C c&ecuttoU, a~ appear~ bp 22 E. 3. F HZ. tIt. ExecutIOn, 
placito 137. ~o <1tollCduttttOll to be fo2. tte. part}! l)imfeJf, ttlbid) a~km)\l)leng€J) 
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tlJc ~tatut£) (!'l.S it nm~ ttr~£tI) 110tl'£t fo~ ~t£) jfeofft'e, lllbo (ball not be in betret . 
cafe t\)£lll !JIZ jf£(jffo~ • 

.anD iJp 27 H. 6. Fitz.Execution, placito 1·3·5. fte ~eit is. not (1)arget,- 8£j ~eir, 
bnt p~illCtpanp. a£) terre 1[:cnant, anti tl)e~etr i! not to 1)a1.1£ ~ollttibutiou, a~ ap~ 

Coke 3 pars, pl?at~ Coke 3 pars, in ~ir \Villiam Harberts ~af£. . 
&c. :m:o tIJe tn;,:ct\Jtibn~ taken) anfmer UlClZ tl1atJ'£ b1' Trotman ann Bridgeman ~er~ 

jcantS fo~ ttJe ll;)laimtff, b£caufe lJe (aitl) tuat lJe tea~ tene115, anll t~ tlot1) not appear 
. • quando tene~ls) fo~ tbat if, 1)~ u:1l3 not tel~en5 at t.l)~ time of .tue. c~t£nt, lJe .can tten 
. .1)abc llD SClie faclas; lUtS IS m a 'ijJ(U!rtt) & dlcltur breve, qUla rem brevlter mar

rat, Ithe unto tbe ~rit of Monflraverunt) & Qgod permittat, in bllJicl) it i.s not 
1:lI?ctJful to fi)cbl anti make c,:p~!?tTion of all ([ircumjances, no mo~e lJere in tbis; 
but fo~ to' take dJis <iBJ;ccptton, tbe partp noW come£lbere toolaee, fo~ 9~ bat1) ap~ 
llcarell to tbe Scire facias, anO fo bp ttl£) I)e 1)atl) ronfeU'etl 1)im to be tenens, Hke Ull~ 
to tbe ({are) 17 Eliz. Dyer)-rol. ~I. lllbere tbe IDemantlant in ~ Fonnedon is 
etloppetl, bp reMon of bi~ ~rit ag8rnft tbe 1lr::enant~, {Je j~ c110ppCll to fap ttel' are 
not litcl1ants; fo 1)eu ill' 1)i,i) appearance to tl)e Scire facias, be is el1opp£tI to fap 

21 H'7. f'7.&C. 1)e tuas not tenens, bp 7. I H. 7. fo1. 7. & Fitz. Nat. Brev. fo1. lOS. tlJe Audita 
querela i~ in t1)e nature of a complaint itt tue ([baneer!" bp 16 Eliz. Dyer, 'fol.33 2. 

tl)f.s i$ ltJdI returl1£n in tl)e ~IJancerp, if an Audita querda) an'll (0 tf a Scire 
facias. • 

31t 1U8£) fmtlJer utg@, tlJat upo,n aU tIJe part£) of tbe .tit taken anll lain togc" 
tlJ£r, it fiJall be t~ken anti intentletl (1)at be 1l1a~ tenens tempore brevis.' :m:lJili firll 
begins, ex gravi querela, tbi£' fiJaIl fo be inunlletl) tl)at bt was llt£nant at t1)e time 
Df tl)e .rit) otlJ£t1Utfe lJe iJall no eaure to complain; anll Etits are fo eaUen, bc? 
cartCe (1)ep are pennetl b~iefl l' to contain tbefubllance of tbe matter, anl! tbi~ i~ Cuffi~ 
ttent, 5 E+ f. ISO. new ilil~int, anll f. 197. oln ~~i1l(+ 

Termhl. Trin. ~afe 23. ~n an artion of 11trefpaf,i), fo~otaking of l)i~ €atteJ., anb 
Detaining of tlJern, tl)ere tlJili lItule is put, (S) ~iJen one blo~n map 1)abe a l10uble 
inteu1:Jment) (S) one acco~lIing to tl)e habl, anll ano(1)e~ againll tl)e }.laW, tlJat i'lle' 
Untlrtlent fi;aU bc takcn lllbi(1) i~ aCCO~l1ing to tbe lJ.,ab:J, anll '1)ts bp a uatonable in~ 
t£nllment. . 

3!t llJa,i)'furttcr urgctl, ttat bete in tti,i) (aCe tiJe ®~ecution, fuit minus jufie & ad 
damnum of tte l?lalntiff, & contra legem terra:, to tbat iJp tbi~ cOllelulon, be fbaU 
be intClll1ell to be a SlCenant at tl)e time of tbe ®~ecut·ion Cuell. . 

I. Whitlock JuHke. l[be_ri~ i~, Tenentes narrant, tbe point i~, bom tbi~ 
fJjall 13e int£llnetl, if to be ulltlcrilooD, t1)at 1)£ wiJi(1) i~ onlp lICenant at tbe time Df 
tlJe _ric, atttl not pars gravata; _betl)er l:l1£ arc to intenD· tlJt~ to be to; tbis We 
are 110t to DO: 3:f be be ltot p~ejuDicen bl' rlJi,i), 1UiJat remcbp it.1be to babe -: 1[lJe 
r~nrOll of tl)e Audita querela, llecau(e tbe burtiJen ougbt to be equallp laill, (S) 
aU to be clJargclI togctl)er, bliJicb is not pur(uetl bere, but la~ .. upon lJim,· a,. 
lone. 

~bi~ appea~~ up tIJe llteco~1!to be lJis grief, ilceaufe tI,at out of (lJi~ e\large (orne 
lLantl i~ (llpittCD, anlll)i£j lJ.,anll taken, anll tui~ i.s tl)e 'caufe uete of iji,i) grief anll 
complaitlt; tenens, tbi.9 i,;l bt~ titie, bcca.ufe tlJe title of tue 1Lann, anti aU tbe (ub~ 
Ccqueue part of tlJe JltcCOl-iJ, fiJeWll anll tCts fo~tl) lJi~ grief: ilClJe p~cfinC\ltS are (0, 
anD (0 t1)e Scire facias i~ but monitio: ~o <IelTopn Hetu in tuts, as in otber ~rtt~ 
ens: in tlJi~ Non tenure QJaU not be pleanell: jJ20 p~otcttion fi)aU be grantfll in 
ti)ts: 31f 1.11ougl)t ill' an Ge~ecuto~, ue (ball not in tbis be cnfol-cen to fi)ebl ~ando) 
nec ubi Juditium fuit, tlJi~ being but onIp monitio, a blaming. . 

gnn ttt.s is tbe mea'us to babe tte otter caufe to fiJew if te cau, bl~p ue 11)oulD 
1iOt babe iJ'~ 31ullgment, anti tu~ effea of tl)e tame: am) fo bp fl)i~, lJe put~ aU 
tl)C caure upon tbf otuer finE to nefcnll : 113eonlp llJcl.1l~ Ill' bh1 8tit, ttat 1)e is a 
perron able to ta\.le tbi):l; be tJemalll.l~ notbing at aU lip it, tl)f~ be£ng onlp a monf~ 

faatcrn 
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.fllaion to taU in cue otber partp fo~ to anfll.1rr, anti 1)£, i~, not to t1)tbJ in tbhl Writ 
aU tbe ltlbole matter in fuel) p~ccife cettatntp, ag it untI) been objertell. ',. 
9~ to tbe matter obfeaen of lIifeontinuailtc, tbere is ltO llifcominuance at aU in 

dJe (!tafe; fo~ upon biebl of ti)C tlteco!-ll tuig t~ mell aitlCl:J)unD fo in t\)i~ ~afc lUiJg;:: 
merit ougbt to be gib£ll f02: t1)c ~Iaintitf. . 

2. Jones J ufiice agreell' berein, t1)8t tl)e talaintiff ougUt to {Jane ti£) 31utl£{. 
ment. , 
~mo e~ception£l {Jabe been taken) wbi(1) ate onlp material. ' . 
.as to tbt continuance, a ~enerai conttlluancc) coram domillo rege, but l)CtC it is 

elicto, &c. pet tl)t~ i~ ~OOl1. 
,a~ to t1)e 3ltTuc)tbe <ll:1)l1nccrp migbt make tbe a1rattJ not to lnoceell fttrtber tyetf; 

flUt to llclibcr tI)c tl\eco~l:l in B. R • 
.9~ to tl)ettuo e~ceptit'lll~ takeri; tue lEI~efi1.H~t1t~ ate to ba~e a Scire facias in t b e 

([.l)ancerv, o~ an Audita querela in B. R. o~ in C. B. as. one of rtc J:el~ot~ono,:;: 
tatie$ tbeu, 20 pcar~ fincc in a ~aure Dtll infc~m mc, ani) tben tl)c-'p 1l)Cl.l1eb ~~e~ 
fitlent9 to tue ll.o~)) <ll:baitreno~ to warrant tl)i9, F. N. B. anll 29 E.,. 11 Scire fa
cias Heel) mucre ~t1C ([ouuCee t~ tbarge)), anD otlJer.9' omitteD;, t1)c uaCon (If tlJi9, 
bccaufe tIJt ([onrt 1lJl)ic1) batl) pomer to grant (!J;,:£cution) mtgl)t 1)atle gtantc)) it 
~re~~ ,. 
~9 to (1)e otbtt point; 7 R. 2. Fitz. Ael~eafutel;nent de Dower., placito 4· 7 R,2.FitZ,&.:, 

Guardian in Chivalry, t1)e fcraun fi)aU not 1)abe tl)i~) mbere tije (JDuarllian afiign!) 
. nbcr: 31t allpears tl)at ue 1tla~ tenel,ls, 1)e map come to t1)£ Ji.ann ftnce tl)e .e~tent, 
llct it tlJaU bc gOOD upon tl)i~ rearon, t1)at a SCire facias ann. an Audita querela, 

. l1ugl)t not to be Co certain a,9' a Dedaratir.n, being onlp a Etit to ,be lIi[cl)argcll ;. 
l,l1bere tbe partp fattl) tenellS) it tl)aU be .imcnl.lCll of jFrcc:::boin) at tbe leaa : .31t i.9' 
aIfo bere faill ad damnum) blblcl) cauntlt be to 1)i)3 llamage) if I)e l:Da.9'not tenens at 
t1)e time Df tl)c e,:tent, anD fo upon tlJe \lJ1)olt matter, a~ t~i~ ~afe t~, 31ungmene 
ougl)t to be ~tben fo~ tl)e l0lafncitf • 

.3. Dodderidge JuHice. 31t i9 l)ete allel.lg-£b tbat-l)e ma~ 1lr£uant of tlJc li-antJ, 
anb tl)at tbe <le'tecution is to tis <li5lief,ann l)i~ 10~ap£t~ is to be rello~e)) to tl)e J..D~ofit~ 
of ~I)e li-antJ) ftom t1)e time of tuc liberate, bJl)£tl)er ttt~ _rit b~ gOOD, o~ not, lj1i tl)e 
quellion. . . . 

1lt1)t Ceconll point, _I)etber be !ball 1)abe a Scire facias·) g~ au Audita que-
reJa. ' • 

.a cIronuro~ of a ~tatut£ fi)aU baue a Scire facias, '* H. S. Dyer, snb ttJcre an 010 
~ook tften; l)ere tbis' i.9' a fpedal Scire facias) fo~ 1>1' tl)i,s I)e 1tltil not onlp bab,£ .tbt 
poffeffion, fmc moulo aIro be tdfo~en unto all tbe mean p~ofjt£l) at tl)e time of tl)c 
liberate; ann it appears 110t bp tl)'e 1I\eco~ll) tl)at 1)e ma£l tum lltenant • 

.m:1)i~ cIrafe canuot be taken bp 31nt£nllment, fo~ bi.s p~aper l~ to be rtllo~ell to cbe 
~~ofit9 of tlJe 'll..anll, from tue time of tl)e liberate; anll to i)abe tbig, 1)£ DUgl)t to 
make it appear upon tbe 1I\cCO)b tbat be 1l.la.s tlJen 1ltcnant)otberll.1~fe be cannot babe 
anp benefit tl)erehp, alln t1)i.s IJe batb not bere fo none; ann it ilJaIl be a bcrp llrange 
intellnment, fo~ to intenll one to be ~enant of tbe lLano,. fo~ anp longH time ttan 
be bimfelf fait1) t1)at be i~ :m:enant. 

31ntenoment~ bp tbe Uaw fi)aU be of p~obabmtie~) a~ fo~ to {ntfull a tbing) in 
mitiorern partern ; but it ig berp imp~obable, t1)at IJ£ m1)iel) i.s Eenane tbi9 llap,
fi)oultJ il,e intenlletJ to be i!L:enant) long time liefo~e t1)at I)e bim£clf caitl) 1)e milS lICe., 
nant, 1)e ba(1) fometting to llO witl) ebc )lallt!; 1)e cait1) bere, tbat 1)e bJa£llte'nant 
at tl)e time of tbe Scire facias. . . 

.as to tf)e otbet POlnt, ~bctl)et be fiJalll)ane a Scire (acias, o~ an Audita querela ~ 
1Jl:!.Jiz Scire facias bcre is fpecta.I in t1)e nature of an Audita querela. llCI)l£l Scire 
facias iz ~OOlJ anll fufficent, fo~ 110m sbe !arne i~ returucn in ~banccrp) alln i$ a 
It\eco~tJ of t~e <Jttamnp, anll tterefoie be mal' ll1£ll babe a Scire facias, tbe Jung-:r 
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mellt being tucre ilt t~fs ([afe) upon t~e .~tatttte of: 23 H •. 8. lUbell tbe il\eco~l1 i •• 
ttere in rue <it.l)anet!:p. .;! 

11.£' to lue tlt£tutU, tbi~ i~ ill,ell tbcre in tte <lrbaneerp, fo~ it (Iugut .to be to tbe 
fame <teourt lillJere 1)e batt rcecill£l:J it, , . 

ilnll t1)ete t" no .lJifeontinuance l)rre in tbe ([afe ,itt Termin .. Hlllar.!)e p~ap$ an 1m,.: 
llarlance, coram diao domino rege, until Termin. Parch. tI]ts i~ true, & ~i conceditur; 
fa tbe ®ntcp tua~; tbi£l is fuB, tboug{J tbe Jatng tlt.ell b£fo~e t1)e nap gillen; fIJi!). i,
no ntfcontinuanec, petit. 'icentiam interloquendi, diCta domino regi. 

$.tUe fole Doubt tn tbl? ([aCe, bee8uCe be fait» tbnt be lUaS tenens- at tue time pf 
tl)e Scire facias, anll bp IJig il'l~apf'e IJe lUoulll . be rdfo~etl to tlJe @l-afits, from tbe. \ 
time of tbe liberate; anll fo at tbi!;') time, fo~ tbis eaure :Jungment cugbt to be 
~illen agatnff tlJI? ~Iaintiff. 

Crew Chief Juitice. ~~e iJieeo~tI i~ coram domino rege in Cancellaria, a €bancerp 
lI\eco~1J, eft querela,a complaint. • 

ils to tbe ®6Jerti.on maile, beca'ttfe be tJotbu.ot Cap tbat 1)e lU8l5 1ICcnant at tte 
time of tl)€ liberate; it i!;') gOOD til fee tl)€ p~efil1ent~ in tbi~ bolU tbep .are : ~be ll'iaitt~ 
tiff bere eomplain~ tbat bis lLanll lUas taken in e~£cutiCin; bp tbl£i it i!;') to be tu~ 
ferrell, tl)at {)e 1tJa!;') in poffelTi.on at ebe time· of tbe liberate; tbi!;') tbe grounll of l)ilol 
complaint, tbat tbe 4!:ol1ufo~ bail mo~e lLantl not £~tenllei), anll l)i~ ll.ann onlp e~~ 
fennen; aHo IJe i~ tere pars gravata, anil it is bere lain to 1fe ·lIone., contra legem 
teme) if l)i~ lLanlJ llla£l not (0 takm anll t]:tenll£O, be ball no eaufe tben to (om~ 
ylain, anll tbi~ i£{ a llfrp ftrong inference OUt of ebe llieco~lJ,tbat tbisn.ua~ l)isiLanb: 
.anl'l tb£ Wefcnllant bete atlmits lJim tD be l[;enant, . anll tbat be ii? tbt: p,erfon 1tJ~Q 
1) at 1) eaure to enmplain; but be Caitb, tbat ~e ba~b ~ot anp fuel) ll.anlJ, it appearJJ; 
bere bp tbe merllirt, tbat ebe lLanl11tJ8£i omittel!, be~ugbt to 1)aue tbe potretTion, 
otl)erllltfe it eoulll 11.ot be taken amap from lJim, 16 Eliz. Dyer, it appearetb lU!)tte 
IJe i~ t.o balle a Sdre facias, anb 'lulJere an· Audita querela, lUben I;~e ~eeo~ll is 
bere" bp 2 I H. 7. it i~ bere fi~ell; fo~ tbe p~incipal p.oint, beeaufe be faitb tbat be bJas 
tenens generallp; a~ to tbi.s lllit~out anp· fUftbee bebate, at tlJi9 time it tefttll up~ 

• on a Curia advifare vult, aUll (0 bI.' tbe rule of tbc ~.ourt, tbis <!Cafc lUa~ atl,ourneJJ 
toa furtbtr time, fo~ tI)e ~ourt to 'he better (ati~fiel1lJeretn ; ill" bp Crew Chief Ju.; 
fiiee, tbe ~latnttff ougbc to balle bi~ 31utlgment. 

termin.Hillar. .afterlUa~n9) (5) Tcrmin. Hillar. I Car. R.B.R. tbis-matter 1Ua£i m(lUel! again, anb 
1 Car.B.R. &c. argueD bp tbe 4!:.ounf€l on batb fitl~, anti bI.' aU tbe 3lunges. 

I. Whitlock J uHice. lICIJts tmh:tt i!;') a Scire facills, in hllJicb tbe 10laintiff fl;eID£i 
t~at be i9 feifell of tbe ~effuage anD lLanl!, at tbe time of tbe <!I;.recutiop; tl)e .tlDt~ 
fenballt ougbt to balle ilJeblell, tbat be 1tla9 not tenens, be all-mfes IJim to be t;nens, 
ann tbat be i~ tbe partp grielltll, but takes 3liTue, tl)at Blackftone 1na~ not feifcl) of 
tbc lLanll, tern port: executionis: .a S~ire facias lJiffcrs uerp mue!) frnm Weelata~ 
liOllS, aU tutngs not to be fn patticuiari?£tJ in a Scire facias, anti tl)t!;') notl) acc~o 

. lUltlJ tbe 10~dillel1t9 ; IJfre tbe tlDefennant {Jatb taken 3lffue upon dJe (dnn at tbe 
time .of tlJe laeeoglliiance acknomlellgclJ; 11CI)e nat Ute of tbe Scire. facias 19 to 
turn aU upon tlJe Q)efel1lJallt, a~ appear~ bp 34 Affifar. ]n tlJis ~afe, fo~afmuclJ 
89 tl)e Wdenllant l1atb anmittetl tbe talaimiff to be tbe pattp gti£Uell, anll a 1ll1erllict 
is founl1 fll~ tbe ~laintifi, auo no material matter {belUel1 in .aneft of 3ulJ~ment) 
]ubgmeut ougbt tlJerefo~e to be giben fo~ tbe ~Iaintitf. 

Jonl:s Jufiice. In tbis ([afe t\)e ~laintiff oug~t to baue tis lUtl!!ment. • 
~!;') to tlJ.e ~befillent9 ~bidJ ba~e been tl)ebJftJ, tbep are of no great fo~ee anll abtdl 

in tbi~ <teart: ~e to 1nb.om tbe <teonu{o~ palTet!) oller bislLa,ntl, tl;aU be fubJrrt to tbe . 
<letecutfon: 3f .one iJe feifetl of tIDO .acre!;') of ll.allll, acknolUletlgetb a ~tatlnt, 
afterb.Hltll~ l)e makc~ nuo fe'beral jF£cfl\nent~ unto tbJo ~fll; ti)t li.ann of one 
of ttem t£l ereennen, IJe make~ a jfeoffment pller, tbe title of ilrtion fIJall not be 
tran~ferretl oUer; o~ trantlattll, fo it i~ of .a1)mearUtl~ment (If Q).omer~ 

~ ~~ 

• 
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il~ to tbe SiDbjeaion mal.'le, betaufe it notb not appear tbnt 1;£ llH'I~ ~f11ant at tbe 
time of ~be liberate, agreeD, if tbe e~tellt bc, ann l.iefo~e tbe liberate) be ffial\e.ll it 
jreoffrn.gnt ober, I)t~ jFeoffee mall 1)a1)e an A~dita querela, I te tat~ tiD caure to (em;;, 
plain until tbe liberate) ann bp tbis tl)e llllong Dod) begin. 

il~ tft tlJe p~eCttlent.ll fr;etuetl) tbep come not uome to tljt.ll ~afe in qurffiol1; IJ:l't 
blben l)e faid) tuat l)e l.1.1a~ tenens prremiiforum, tuis is but tn n}£ nature of a bS·m • 
in <!tl)ancerp, fo~ to l)abe a ~ommilTion, anti in t.i)is, filcl) p~ect(£ ctnaintl' in (berp 
refpect is not rcqutllte to be) 'al! 1n Wedaration£l t 31t fball be il1tUHlell ti)at i)£ ti!a.$ 
:i!Cenant,until tlJe contrarp be i'btlllttl bp tl)e otuer patel'; tlJe coufrant courre i)ad) ~~n 
fo, anl.'l tbi~ i~ not to be alterel.'l, anb tbere i.ll lJrrp mucu £quicu in t~i~ <!tafe fo~ ttt 
~laintiff, ann tberefo~e l)e ougbt to babe bis lungment. .> .' . ' 

3. Dodderidge Juftke agreeD n01ll in opinion ltlitU tbem fOl tIJe l!3Iaimiff. 
tt;t)e mattel: rell~ DlLlp upon tbis 1tI0~tJ, (S) (tenens) anti tlotb not Cap quando, 

t~Lbetber it {baU be int~DClJ tl)at be ll1aS:i tenens at tue time of tbe (J];~Hutirm fUfO, 
ann fo.a part)? grielJen bp tbe ®tfCutton; it is hliIiciel1t fOl tim to rap, t~at b£Jllla~ • 
1lCenant at tbe time of tbe firll ~tit purcua'etJ,t~en tile <IDtecution was fu£'i) cut,imn 
tbe fame to bi9 grief: 31 agr~ tbat 1llbere a lattlfUI ®t£Ctttion i5 ~atl a~atnlt tbe <lJ:li~ 
nurol timCelf, tlJat 1)e ilJall not l)abe an Audita' querela, tere it·appear~ l1p etc 
iOOllrit,tuat be llla~ m::enant at tl)e time of tbe nra mIrit,8ntJ be ttall be imCltlJCn 11iH 
[0 to continue m::ellJt\t) if tbe contratp be not ff)elUfi);;. (as. i)ere' it ig not) annro I)e tl?s:: 
itlg t1)£ part'p grieucD, iJatl full enuCe of complaint; ann babing. a. Wetl.1irt fnutlllrfO~ 
lJim, upon age matter put in lITuf, ann notying matuial mObeIJ in £1rtctl of 3SJ.'OQ;~ 
mcllt, tberefolc in tbi£l (tare 3ul.'lgmfnt ,ougl)t tli: be gibt'w fo~ tbe ~laintHf. "I ' 

4. Crew Chief Juftice. 31t is bere Cail:!, tbat be lllas tenens MefTuagij, anti of tbe 
capital q9.etruage of BlackHones, anti tbat Martin ·p~ocureiJ one of t bern to be.t):~ 
tenIJel.'l minus jLlHe & contra legem ten<e:,; Bla!:kfiQne upon tbf~ b~fugs tbi~ gravis 
querela. .! • 

m::be SIDbjcaion blyit~ tatt) been malle f~ of great fOlee,. if 31 cannot 17eHtJer mp 
tclf of tbt~ bp e7:ample ann Pldilleut, tbe ~bjet1'ion·bfing) beennfe l)e llntl) not fiJ£\l.l 
quando tenens) ~lJer at (be time of tbe (!J;~ccuti(ln) if £):tenlleIJ in [be ban1l.ll (If 
ttc jFtoffo~, bi.ll jFeotTre fi)aU not l)abe an Audita querela. 3lt 110d) not appear i)ete 
blut'n tbe liberate l11as fuell out. 

31t is obfe£t£i.J ttat 1)£ was not !tenant at tbe time, but, lap aU lJere toget~fr) 
anti it notu well atltt fufficientlp appear, Blac~ftone bere bad) lJ~ouglJt tl)is gction ; 
anD it ilotu not appear tbat be tutn~ SI:enatlt at tbe time oftlJe liberate, a~" ~ batt} 
been objectetJ: l!6ttt tbis batu \t)ell appear to b~ fo, fo~ IJ£ faitb tbat tliis ll1a~ to bi.l1 
p~ejutJice) & minus juHe, a\tJ pzap~ to babe tue p~ofit~ of lJis ~antJ til \lim tJ£Hber~ 
£tl from tbe time (If tlJe liberate: tl)e Wefenl.'lam to ti)ts mt\1bt babe aUWltrcn, anl) 
failJ)tbat l)e ll1a£! not tben 1lI:enallt; be IJatb not fo tone,but tbe (ontterp, fo~ be l)atb 
al.'lmitteb bim to be E:enant,anll tbat tbc lLantJ \l1as taken fram tim in (jJ;.~rCtttton ; aU 
tbi~ is bp lJim anmittetl~anIJ tbi.ll makc~ fOl LlJe ~Iaintiff; ann becaufe ttlattlje IDc~ 
fenlJant bimfelf ~atb aDmitten of tbis) 1 lUtu not now makc tl)is a qucftioll, 1tlb~~ 
tber IJe tuas 3tenant at tbe time of tbe liherate, 9~ not • .as to tf)t ~JefilH!nt5, 1 bale 
feen nibers of tgem, ann 1 bH,\le aUo c;tamfnel'l cue coutfe ann ufagc, anll 31110 finn 
tbt conftant coude to be Co, u.s lJere it i~ in tl)i~ ([afe; one piefillent fi)e\1JeIJ~ hlbfcl) 
ltJas 33 Eliz. Morley againft Lovet, tbere it \t)a~ CfJe\t)cb 1)0111 lje 111as m::enant, ann H EIlz. &.c. 
tbat lje 1llas m::enant at tbe time of tue liberate) anti aU £1)t.9 tljcre CfJe1Uetl ill certain) 
4( Eliz. Outred againll Toppe, in an Audita querela a~ainft an . .atngnec, tVel.t15 
tbe fciftn, & adhuc feifi.us exiHens: 116ut in montrlt times) (S) in tbe time of 
'll\ing James, all t~c iJ)lefitJents tlm acco~ning to tiJi? ~~eCttJent of tbi~ cJri)fe nom ijere 
in qudlion befoje us: .anll fa upon tl)e tllblllc matter, 3!ullgment in tlJi!3 <tafe ougbc 
to be oxiben fo~ tile l0lamtfft.ann fo acco~IJing to tbis refolution of tlJe 11.11)01£ ([:omt, Judgment fO't 
lip tbe'mle of tue <n:oun 3:tHJ~ment 1.l1a~ ~i\len) anl.'l fo cutrell fg~ t~e Flflintii. the Plaintiff. 

Wrotbmeal 

t 
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TVrothmeal Plaintiff,· againfl: Gill Defendant. • 

". " 

A Prohibition. BAnks mOb~lI tue ([ourt fo~ ~ ,~ouibition to tlJt cJ;ccI£tiafticaI <fi:t1itrt, fue grounti 
. nnll (uggellion fo~ to babC a ~~obibftion, be lIin gatlJer anll cDUed OUt of tbe 

Wo~p of tbc lJ.tbd, 4rcaufe tberc tbe ll1larfon libelling fo~ l[;itbe~) fft9 fo~tb no title 
at all to enable lJim to ~ntle t~c 1[ttbe~) betng 1'IUIp lato d)nt IJe 1l1as tbc <fi:urate of 
fueb a C!tburclJ; anll lIDtl) not lap tbat te was anmittcll, inaituteD anti inbuttco, 
fo~ tuat b£fg~c inlmrtion,no. jFret~bolD bca~ in tim ,to intitli tim to tabe ttc 1[itbc$, 
fo~ Curatus non habet titulurn, anti bp 32 H. 6." foI, 28. & 33 H.,6. f. 24. be cart 

• taue anti maintain no ~ etion, ncttber a rpolfation, 1l0~ trdpafs; befole ~t, 3nDueti~ 
on; fo~ bcfo~e ttis 1)e i.9 not ilttitulctl to tbc j[it~C9, anll a refeafe bp tim malle lJc~ 

:11 H'4.f.j. Sec. fOlC tlJi~, is not gooll, a~ appear~ bp II H.4. fo1. 3, Commentaries, in Hare aUll 
Biddeys <tUff. ~ . 

Dodderidge J ufiice. liE1' 31nllitution j habet curam animarum, tlJe 1nn~n~of 3nLlii 
tutinn l1eing) Infiituo' te habere c.:uram animarurn, curarn tuam, & rneam, fa tbat 
Curatus.t~ a tILlfcar,. anmitteb anllinllitutcl1, anl1 ttc lLa1:l1 takf~ notice of a ([uratt, 
a£! appear£! bp tbe ~tatute of 35 Ellz. upon a motion ttere malle bp tl)e I/<fi:urate, a~ 
mention i~ mane in ttc fain ~tatltte fo~ matter of lIteeu{ancp anll .abjuration; anll 
fo Curatus, tIJis fmpli£~a parCon inllitut£]); ~fre bp t~e )Libel it appear£! tl;at d)e 
~arttlJc~ name is BurtOl1'Cutberd, ann it i,s mentionrl1 tbat ~e is Curatus Ecdefia') 
rite & legitime, admi1fus & legitime invdlitus, anll fo goon ann fuifielent, anb bp 
tl)£ ~anon lLa'tll inveHitus i~ taken fo~ induct-us, ann make, aU tbe mattH plain, 
anD a~ if bc gall faitl, Curatus admiffus & induCt us, anl) tbi$- t~ goon. 

Whitlock Jufl:ice agreetJ beretn, if ue IJab (aib, rite & legitime inducrus, dJi~ i~ 
goon; bere it is invefiitus, ann t~i~ is all (Inc, & Curatus invefiitus & indudws, 
impItc~ inHitutus; Curatus implie~ ttts.)- qu~ ad curarn animarum, au~ fo tti~ i~ 
gOOtl ann fufficient. . 

Crew Chief J ufiiceagrceb 1:l1itlJ tlJem IJertiu, tlJut tlJe Cuggellion is gOOll. 
Dodderidge. !0ou IJabe not tbe 1:l10~1l, perfOlla fed Redor. 
1ltte wtolc <1t:ourt a~recn in ttis)t~at if t~e.ttutIJ gf tte ~afe be Co,tbae fie is but 

fiipendarius, a meer 1lipenllarp taarCon, tten tti~ to be plcao~n tbere, ano if tbcp 00 
refufe tlJis :@le8, tlJcn ttis llJaU be a gooll caufe to mobc t'tI~ a Plottbtdon. 

Banks malle anfmer, ti)at rl)e trut!) of tbe C!tafe I~, tlJat tflt£! IS an 31mp~op~iation, 
anb tbat tlJere i~ nritbel: @arfon nOl pee tIllicar tfleu, anb fo tbe (ugge1lion i~. 

Dodderidge. 1IrlJis lS not to be, fonl)!?n tti~ fuggellion !ball be conttarp to tile 
)Libel; but pleall pour matter tflerc, as tte trut~ of tue C!tafe is, anb tIJrnupon tl)£ir 
ufuCal tberc to gibe an aUohmncc of tl)i~) tben pelt map molle fo~ a i9~obtbitioll. 

Prohibition .anti fo lnitIJoqi aup furtter llebate oJ tbi~ mattcr,tl)e (arne retlctl upon tbis fo~met 
denycd. nireetion giuen bp tlJe ~ourt unto tbe plaintiff in tlJe l0~obibttion to ~e 111' tim pur~ 

(uen! ~o '~otibitlon grant ell, but tbat tbtp map tbete Ploc£en. . 

Cranfield 

• 
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·Cranfield Plaintiff, againfl: Turnor and Collins 
Defendants. 

I, ~ an .adion of m:;tefpar~ anti '<!ejertment: 1Zbe atUattJ uvon t~e JSoIt 1l1a~ aJ ~iemo'M fir~.t'~ 
gainil botl) tte ~ef£nnallt~) dJep botl) pleatl Non culp. l[;{)C firfr ~lorer~, (S) BCDl. 156. 

tte Habeas Corpora againft tlJem DOt!), tiue tbe Venire facias llIgatnft one of tlJem l1n~ 
I1';on£ of ttern being only nametl in t~t~) tuep p~9ceelletJ to al[;rpal, ani) a mlerllirt, 
fo~ tbe tDlaintiiI againft bod) tbe !JDefenllaut~ .. 
. Cra:\fley Serjeant mnurtl to l)abe tbi~ amenllett, after a arit (If ®rro~ iJl,ongl)t, 
illltJ tbt~ omitTion atrigMt fo~ ®rro~; • 

Curia. l[;be a\nartl upon tbe laol! i~ tnell, anti tt££i ig tue grounn foi tJJe Venire 
facias tnbicb if) mane but at1atnil nne, anll fo tbe tame is mitlaken, anll110tb 1mrp 
from tuat ~bicb i~ cue grountl of it t l[;be Diitringas t~ 1llen agafnff tbern 
botb.. . 

Dodderidge J ufiice. 1!!::be ®rro~ of tte<ltlerIt i~ a~entlablel aCCOltling to tIJe 
taoH; bJbcre tbis is miilakcn, aUtl i~ to be matJe agreeablt unto tuat 11Il)lcb is tbe 
grounl1 of all, (S) l[:bc a11Jarl1 upon tbe 10Ica l\\oU, anll tbi~ is platn;. [0 ~erc in 
tbfS <l!:afc, becauft up t~c i91ea::::lltoll it i~ to be inter partes prxdictas: l[;te V mire 
facias being onIp agatntl one of tl)em, tbi~ is to be amentlcb, ,un to be malic confo~ 
11allt anti agr~able.1llftb.tl)e.lDlea,1laon. ,..' . _ 

Curia. l[;l)e Ve11lre faCias l~ mcn amcntlttblc mbcre It lS mtt'fakcn, anti to be matle 
agreeable 1:IJicb tbe ~IcadL\oU, anti tl)i~ . being aftcr .~!lterl:Jftt, a~ tl)i~ <!tafe bete i~, 
t1)e Venire faci?-s i~ to be amcnl:JCl!,anl1 matle to acco~l11llitt) tl)e a1l.laro upon tbe i9lea~ 
taoH ; tbts being t1)c grouul'I to tJirelt aU tlje fubfequent p~oceel'!t"g£!, anti t!)~ o~ 
mitTion berc i~ tut vitium Clerici, tnl)o DUg!)t to babe mane tbe V tl1ire facias a~ 
gainil botl) tlJe ro£fentlam~) anl) not agaitl1l cut of t~~m alone)a~ ljere 1)e tatb tJOllt 
It, anti tbcrtfo~e t~is is to be amenOell. . 

:m::be 1llboJc <ltourt agrc£lll)erein, anll tberefole bp 'fte Jltule of tbe ([ourt tbe fame 
1l1a~ ameullel'!, anti a Superfedeas grantcb to itap tlJe fo~mct Superfedeas)· (Jatl upon 
tbc _rit of ®tro~) quia improvideemanavit~ anti tljc partp to plOCeCtl in !)f~ tlmltit 
of'®rro), ani) to amgn l)t~ ®rro~~ blttbout ocIaI'_ 

• 

• C able Plaintiff, again1l: Rogers Defel1danr. /. 

I~ an .art.ion upon tl)e <!tafe fOl a 19~omir£) fo~ not perfo~min~ tte .a1Uarl)of fue'!) An Alii,on up
to 11llJom tbe ~laintitf anl) WefenlJant ball fubmitten tbemrel\.le13: 1!!::be fubmir;::: on the C.ai"efor 

fton bp tbe jlteco~tI) 1llas lam to be in tti~ ma11ner, (S) m:;bat tnbel:£a~ .,Diber~ £Jnuar;::: a promUe. 
reI~ anll ~uits 1llere bet1lleen tue ~laintitT anll tbt I!Defennant: fo~ anti concerning 
t!DebtS, 1tt£rparre~ anll 3;ujurits: lltbe ful1miffumtna~ of all D£b~~) 1trerpatT£~ 
ani) 31njttrie~) tl)aa..A ffumpfit 1t1a~ mutual on cttbcr part, to p£do~m tbe abJarlJ bllJicb 
tbe .attitrato~~ fUllfIll make.· •.... .. . 

1lt1)cp atnartlell ~onp, (S) ttnentp. SJJark ttl be paitl bp tbe tDefenbtmt to. tbe 
~lailltiff in tlJis manner, (S) tlJ£ motetp tb.ereof in bantl, p~efcntlp. upon tlJe ablarn 
mane, anti tl)~ otber motetp 1.UitYill fi~ montv~ nen afte't tt~ tlate of t~e aumrtl l fllltf 

~ rgl~are~ 
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tdea(e£! to ~ ttHltle bp tl)e ,Iaintiff! 3fo~ not papment of tbe ewonp aceo~biu\!to 
tlJ£ awarD, an .artiou upon t~£ <.[:afe bJas b~ou~bt up tbe l~Iaintiff againft tue EDt~ 
ffnllant, ann ulJon Non ,aifumpfit plcal:lctJ, a till.crnirt 1lJas gibm fe~ tbe ~lain~ 
tiff. • 

Crawley Serjeant, m~betl t~e <!Court fo~ t~e Wefen!lant in £frrelt of lungmcnt, 
aUli offereD tbJo (lJ;:rccptton~ to tbe 'a11lartJ manc, (S.) \ 

I. lltbep {jabe maDc tl)cir awartl fo~ ~oup to be pain bp tlJC iIDefentlant, ann rt~ 
Irafes to iJe,mane of aU .artien£", Wcb(~, IIDtttfH~, 1!CrefpatTeg ann ED£mantl~, fo tiJat 
tgcir altlattJ mate, to babe a rclet)fe matle of IIDmie.9 autl IDemanD~) t~ mo)e tlJan 
is eontainctJ tn tbe fubmill'foll to tbcm, anl) tbetefo~e tlJdr alUarn not lUatrantel1 bp 
tbe fubntiiTion, lIut c':i?cl.ling tte fame, anb fo a 11otl) abJat}). 

2. 1!rbep {Jabe alllarl.lCll papmqlt oftbe SlSonp, to be mall.e 1l1itlJin fueb a time ijf~ 
ter tbe nate of tbe al11at}), bJbtcb llla~ maDe tte fame lIap (If tbe fubmiffion. 

3t \11a~ urgen fo~ tbe ~latntftI tlJat tbta1l1arn lJ.1a~ gooD, fo~ tbe 1l1o~n 3lnjurp, 
i~ a 1UC~lI of.a large £~tcnt, anD complctenn~ aU .rong~ anD 3njurte~, be it in 
Webt, fel tlle non~papment, O~ill Wetinlle, fo~ tI£tatning of, &c. . 

Dodderidge J unice. :nebe ablattJ tere i~ goot!, ann well mane, ann tbat acco~lIin~ 
to tte fubmiffton. ., 

it.£! to tbe fit1l (!!;~c£ption taken, tbat tbe ablartJ i~ larger tban tbe fubmitTion to tlje 
grbitrato~~, teing of aU m;rcrpaffe~ aull otber 3intutt£~, ann tl)e ab.lnrll is bere 
malle of aU Webes, Dutic~, 1rCrefpaffe~! ltbi~ Dotb not e~erell ebe fubmilTion, fo~ 
tiJe lllo~n 3n,utp is a gCllcrai anll large WOll!, anll completenlls in it felf all manner 
(If ll>long~, be it in IDrbt" in llot paping of it, D~ in llDetinue, in tbe Detaining of 
~telit, ttis is an In,urp: Injuria & damnum are tbe two grounb~ fo) ttc bal.ling 
aUXlrtions, an.tJ lllitnout tl)c(e, no .adion Hett: If tl)ere be damnum abfque in
juria, o~ injuria ab[que damno, no .artion lietl), but bltere tbere it lnjurp, In
juria & damnum, ann fo ltotb of tbem bo run togctl)er, tbere an .artion 1l1eIl Ip~ 
Etl)! ilUo ttf~ 1l10~b Jnjurp, in it felf eomplebenll~ aU EDemallDs : ,~be 1JlolllS of 
dJe fubmiffion, comp~e1)enb~ aU bl~ong, bl{)icb one ~an bp allp blap mal' bO unto 
anotber, tcing an 3n,"rp, anb intlulJ{'~ in it all maheu of equitp, ann aUo of 
jj.aID, anb fo tbe alJ.1arb anll tbe fdbmitTiolttlo 1l1ell acco~n. 

lrCl)e feconn matter obJ{'ttetJ' againll tlJt~ a1UattJ,tl)at bere tbcpl)ab£ a1l1ar})en SWell!, 
to be pain bJittin fueb a timc; after tbe nate of tbe awarD mane • 

.a.9 to tbis; (omctimC9 bp conftrurtion tl)i~ goe~ to tbe making or- tbe a1l1tn:tr, 
anti tbis is not mane befo~e it ~e'beIi\leretJ up; tbe nate of tl)e awa~b i~ to be ,on~ 
arue}), tbe g{\lilll6 up 01- mnking oftbe atuarn; bll)ete it t~ referren to a (bing not 
to be bp 1u;tting eampulfarp, fo~ tte fubmitTton l)ere nod) not binn to l)a\le t1)i~ a~ 
1Uar]) ill 1lJ~(tfng) an atuarn not malle, !Jut bp tl)etr lJeIiberp of tbc fame, ann if tbf~ 
be refcrnri to a tbing l10t to be up \tl~fttllg) as an ahlart! mbid) map lJ.1en be malJe 
IIp 1tJo~l.lS) as fo refer to tlJ~ :oatr, as a do, das, datum, being a~ n1Uc,a~ 10 fap, 
giben up, 1t1biclJ is at tlJe time of tbc ablat'l1 mane o~ gtl.len up, altlJougb 1l1itbouc 
aup nate ; .fo~ if 110 nate, tlJw it is tobe taken from tIJe time of tbe tlcituerp of tl)e 
fame, fo~ a Ei)eeb is gool1lUitbout an1' tlatA?, bp tbe llelil.lerp of tl)c fame, ann fa 
l)ere it fi)all be taken to be at tbe time of tbe nelil.lerp, betaufe IIp tl)e fubmillion tbe!, 
are \lOt bountl to make tbelt a1l1artJ in 11l~iting ; anti fo tn tbi~ ~a:rc, upon (1)£ 1llbole 
matter, tcte is a goon a1llar~ malle, al1ll1l1ell purfuing t1)e fubmitTtoll, ~11t1 fo~ tbe 
nOll~p£tfo~manee of blbtc~ tlJe l0lainttff {Jere }Jab \1ootJ eaure of ilttioll, anti tbe 
~!H£ctlirt bJen giben fo~ lJim, anb fo be ougbt to tabe bt~ ~u:o\!metlt. 

Jones Ju1l:ice agrec\) bereht t 116ut t1)e ablatn {Jcre is mo~£ large tI)an tue fubtnir~ 
minion; an)) OUt of tutIJ, it i~ true, ilB ball) lJcelt"faitJ,tfbat all ~'JutP contain~ in 
it all 1l1bieb i~ contra jus: If one be bount! to pap ~onp to anotlJrr at a time to 
('orne, tbi~ t~ 110 inturp till fbe time tlo (Omf, at wlJttlJ time tlye fame i~ to be \lain, 
being tiue, anti i~ nO$ p~ilJ, bp tte notl;::papment tlJis nom bccom£~ to be ,an 3:njllrp; 
but bere tbe,llllarl1 t~, tbat cue ~efel1tJant ffJouln p~p ~Ol1!)~ ann cue b~eac~ i~ lain 

in 
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in tIJe non-papment of rbi~ aceo~lling to tIJe a1UartJ, anll fo 1.9 ltlitl)in tIle rubmi1Ti~ 
on, an!) tbe a\Uartl; anll aeco~'Olllg to tbe 11500k of IS E.4. tbc JLo~tJ LyHes 4CaCc, 0 

aldJougij tue a'WartJ 110 £~ceelJ tte fubmHTion, pet if a blcaclJ be faitl in a tbtng Cub::: 
mittetJ, a):! tcre tt is, tlJi~ i5 a goon amarD fOl tbtl;, altbongb \)otD fo~ tl;c nUi.:iuc be 
ing not Iubmictell; a~ tetc in ttl£) ~arc it map 1:e a nutr to comc, aullno injUtp un~ 
til ])CCainell ! .Qi)) to tuc point of tue bate, l)e agreeD I)Hein tlJC nap of tue 11at£, tbi11 
i)) tIJe ])CWlCrp mo&c p~operlp)lJerc tgis goes to tue lieliucr)? up of tue a111arll i otl)er;l! 
ltlife it llJouIll be upon tbe ~~atute of 3lnrolmcltts, t!Jere tbc fame to be 'WttlJtn fi,; 
montI)):! after tbc Mte, tl;ne tiJe fame is to be fo ob(erueD, but lJere it is gooll, ann 
ibaU be taken to be from tI)£ time of tue giuin~ up of tbe aWarD, ann fo tUC a1llarti 
lJere is gooll; anti fo~ tue non.-.pcrfo&mance of tbi~ bp tbe l'I£fcntlant, aeeol'Oing to 
I}lg AiTumpfit, tl)C }01nintiff uall gOO]) eaufe of .action, aull notl)ing beiug matHtals 
11' aUctlgctl in .a crcft of 3lullgment, tbe l0laintiff ougtJt to babe bi~ ~u])gment. 

Whitlock JuHice agreell terrin in omnibus: az to tbe fica matter, tbis is 'WitlJ: 
in tl)e r~tfnt of tl)C fulJmfrrion i tbep ablartJ debita, llCrefpalTt.9, lnjurh?9; debita 
inc1u])es aU llCrefpilJfc)), ~3:nfutie$) il(eOunt9 aUIl IDenlanos; debicaintenll9 not 
cnlp beeanfe,it is a (um cerrain, but fo~ tbis) tbat te bad) eaufe to babe tl)i9 at a 
time to come, debita inclulle£! aU! a j\cnt is debitum During tbe term, but fo1-. 
vendutll not ttIl tbe nap) dies folutionis defertur, bu-t it is debitum, fo~ ann ])nring 
all tbe term: 3if a £l!Jan i1.1 bounll to pap' unto one 100 l. at Mich. llc~t, tl)[S 19 debi
tum p~Efent1p) but dies folutionis defertur; an 3i111«rp i~ tlcfinell to be ~icquid eft 
contra jus, & jus eCc Norma recti, fo tbat Qyicquid eft contra Normam recti elt injuria: 
.219 to tue maaer of tlJ£ lIatc be agreclllJerein lllitlJ, tl)£ rcft, anD Co JUl1gmcnt Otlg11t 
to bc gluen fo~ tlJe li\laintfff. . . 

Dodderidge. ~bi$ iJ3 bete to be referren to tlJe time, fo~ 111lJicb tbi£! takc£! life anD 
f01-ee: 1ll:be b~eacb {Jeu iz arrigu£lJ in tIJc non~papmcnt of tue ~onp aceO~i)ing to tlJ& 
awarD, ann tlJt~ l):l tuitlJin tbe fulJmtfi'tou, aull fo go·oll. . 

llCtJe 1lliJoIc ~ourt agreetl ~erein fo~ tbc ~laintttf, anti tlJercfo~e tl)e ~ule of tl)e Judgn'lent fat 
(:Otttt 111a~) ~od judicium intretur pro querente. the Plaintiff~ 

&c. - . . Nota, 1ll:bat Hitcham tbc Ittfng!l ~erjeant tlitl motlc t~e <!rourt in tbi9, beeau(e 
tblre fetleral i1rtions fo~ {lanDer 1llere blcu~btfo~ ~alic.e anll ~e~ation) bp one 
~laintitf, againft pnc anti tbe (arne ~efenDant; be mobe]) t~e <tOt~rt) tlJat 1)e miglJt 
be O~tlereD to p~occeo in one of tl)cm, tlJep being aU tb~re fo~ tbe (ame b.lo~])s (paken. 

1[;be ~ourt upon e~aminatton of tbe matter) aUtl upon bLcm of ~l)e lIteco~tI~ anll 
Weclaratioll~, bp bll)fclJ it appeareD, tbat tbcp were aU tue tlJ~re 9lti(lU9 fo~ tl)C fam~ 
1UO~llS fpol\cn,as it 1llas openetl,but tbep 111ere upon Cpeaking of tte 1Uo&ilZ at feberal 
time9, anll tucrefo~e tl)€ 4Court llenpeD tis motion: 3Fo~ tbat a)3 tbe muoIe <!Court 
agreell, cuerp fpeaking of ttc lllo~!I£! is a n£1ll fcantlal) anll tbe ~laintiff map \\len 
fOl tlJis {)abe bis .action, fo~ euerp 'time tl)at etc 1llo~tJs 1llere fpDktn, becaufe t~at b!;' 
tbi~ fo often fpeaking of tUI? ll!O~b$, tbe fea11llal to bim i~ tl)e greatcr, 

,afterwaros t1)e ~erteallt motlco to baue t~ere .amans laio in an inJ:l~ffcrc1\t 
(:ountp, ($) in Suffolk, mbere tbe lllOll1£1 1llcre fpoken, if anl' l.t1o~n~ at aU were 
fpoken. '. . , 

l[:be <!rourt tlin ~rant bi~ motion fo~ tlJi.9Jll1- cbanging of tl)e <n:ountp) upon .sIDatlJ 
malle)tbat tbe 1ll0ltl$ (tf anI' 1llere (pOlen) 1llere fpokm in tl)e <!tOUntp of Suffolk, 
1t1brre be p~apell tbe. (ame to bz lain; all,D tlpon .®atb to be ma~ of tbt~,bp tbe rule 
of tbe <Ioure) tbe l[:rFal~ 1llere to be in tbe <!tountp (If Suffolk. 

S f Dit~ 
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Dic/zes and Vxor Plaintiffs, againft Brown 
Defendant. 

Prohibition. I~ a ~~oIJibition tbe ~arc appeautl to be tbis ! (5) m:be'Iaintiff~ Hbrllen in t~e 
~o~ 7~ _ «tourt <tlnttlian at Norwich, fo~ a }Legaep,_ tbe Defennant tbere pleaning, fb£m~ 
p~;I~.I, ~6:70' £iJ fOHU tlJe 3lnbento~p wbtclJ came to (0 muelJ) ann pleatl.a fullp anmtntllten; tbep 

tbere bin cram ine tbt£l,ann founn tbat be batl fuUp anmfnillretl, anlJ tbere a (entence 
giuen fo~ lJim againll tbe @laimiff,s, from llllJiel) Centcnee tlJe1' appeal, afterlUarlJS 
tlJep n£fere anti kabe tlJe .appeal, anll came into tlJt.a <!tourt, anti p~ap a ~~obibiti~ 
on) anb tlJip 111a.a upon {orne ruggellion mane, anti none p~eCent in <!tourt to :tJe~ 
fenll tlJe fame, upon a motion matle, Termin. Parcb. 22 Jac. a J.1)~obibttionlUa.9 grant~ 
ctl. llEut notlJing lJone in tlJi.a tluring all tbi.a time, no return at aU mane of it; fa 
t1)at no111bp tlJe SDemife of tbe ll\ing, tbere being no Declaration in tbip 19~obibf;1 
tioll, ann fo~ tbi.9 eaufe, tlJe Came 111as abatetl. 

Calthorpe no111 mobet! tlJe <!tourt to babe a (JI:onfult8tion, beeattfe tuere 111as no
raure fbelUetl fo~ tlJe granting of tuc fo~mer ~~ob\bttion,tlJi.a being granten onlp up~ 
fin a fuggetlion maDe, tbnt tucl' p~oeeeDetl to ttp ann Determine mbetber be ban 
fuUp aDminiftrelJ, o~ not, of 111bteb t1)e1' tbert ban <!tonufanee, fo~ dJ£p babe tlJeir 
~onufance of tbe p~inctpa! (S) of dJe l!.egaep, tbep map aUo lIetermine of tbi~ cbere 
1l1betber 1)e 1)atb .atT£t~, o~ not in lJi.abantl9 to pap tbi~ l!.egae1'. wut if tbep lUill 
tuere Det£rmtne,o~ menn!e lUitl) t.l)t~, lUbicl) beIong~ not unto t1)em, tbep are tuen to 
be p~obibiteD.~o of <!tObin aUetlgen tl)ere,to be in a matter 1111)iel) eoncern~ tue }.Lega~ 
cp, o~ lllbicb i.9 in Difcbarge of tbi~, tbep map tbeu Determine of t"lJi~, as appear~ bp 

J R. ~. f. 4- I R. 3. fol. 4. ~n a ([afe of a W~obfbition unto tue ([ourt <Il:bl-iftfan; becattfe tbep 
Parch. 14 Jac. t1)erc p~oeeel)en to ttp matter of <tObill, Parch. J 4 Jac. B. R. bet1Ueen Wallis 
E. R. &c. Wlaintttf, agatntl Leyde WdenlJant. 31n a ~uit fo~ a JLega~p in tbe ~pititual 
Moor 91,. n. «tourc, (bel' lUere at j[ue tbere, upon a point of <Il:o'Oin, a~ tou(1)ing matter d)£tt 
13°7' alletlgetJ in nifebarge ofa JLegaep; upon tbt.a a W~o1)ibition ttJa~ p~a1'etJ, anti nen1'~ 

.ttl, ann a <!ton(u!tation tbere grantetl, bccaufe tbep {Jan <tonuran~e of tbe p~incipal, 
anti fa~ tbi» eaufe, tbe1' bab~ caufe aUll tbere to netermine of tue aererro~p, bfing 
<I1:01.1i11, conceruing tue lLegarp; it 111as tbere atljungetl fo~ tue <tonfultation, ann 
tlJc lS~l'Ibibition lUas DCnpetl • .anti Co be mobetl lJete) 

I. ~eraufe 110 Wcdaration, no~ anp return matle, ann llotbing lIone in cbe 10~0~ 
~tbition) bp reafon of lllbi(1), tbt9 i9 abateD, as it 111as bere atJjutJgetJ bet111ecn 

l'ermin.Parch. Trampley anl) Maio, Termin. Parch. 1 Car. R. B. R. upon bllJiclJ 31utlgment it bla£t 
1 Car.B.R. &c. mabcn, I. lto batle tue fain ~~obtbition abaten; anti 2. 31t was mObctJ becaufe tbe 

fole (ugge1lion fo~ tbe firft 10l-01)lbttion llla.a, bccaufe tbep tbere bellJ 10Iea to tJeter~ 
mine of fuUpanmintftretJ; "tbe hlbicb llla~ no caufe to grant a ,~oijibitton, tuep 
balling POIDCt anb <!tonttfante to 1)010 Wlea, anti to netermtne of tb~ p~illcipal 
(5) tbe lLegae1', anti tutrefo~e tuep tlJaU aIfo babe p0111Ct to tletctmine tbe ,lea of 
fuUp atJmimtlren)b1bttij goe(1) in llirclJarge of tue lI.egaep; ann U}lOll aU tui.a a ~on~ 
Cultatttltl Was p~apeb unto t"be (!tourt <!tb~ttlial1 of Norwich, tbe ~~olJibittQtt being 
abatetJ bp tue tlemtfe of tbe Ding, anti not aiDeb bI', no~ pet 111itlJin tbe ~tatute of 

Stat. of J E.6. I E. 6. 
1[:l)e <tourt upon tuis gabe a lIap to tbe otlJer fille to lI)e111 caufe 111lJp ill tbig <!taCe 

a <ltonfultation fiJouln not be granten. llt 1U1)telJ lIap, tlJe «tourt hlag mol.letJ to 
babe tbe fo~mer W~otJibttion grantetl, to be tenelUetl, tbe fame being befo~e granten 
bp tIJe ))tttle "f t1)e <touet, ann no111 tI£tcrminell anti abaten per demi(e Ie Roy, (a.9 it 
f)atu been eonfetretl anti atlmittcn) a nem W~olJtbitioll111a~ tuer£fo~e p~apen upon 
tbe fame renCo" anll Cup;~dtiou, upon llllJicl) tlJe 4tourt gealltcll tbe fo~m£r. 

~ll 
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au tbe redon offeretJ to tbe <!Court,fo~ to babe a rieb.110~obibitton in tbi~<!Court)lllas 
onlp tui~, becauCe t1)e Came mas fo~metIp mobell in <!Court, anll tbe ~ourt upon tbe 
motion malle, ball graneen tue fo~mer 10~obtbttton) tbe mbtc!) tbep mottlI.l not Ijabe 
to none, if tbep uan not tben Ceen goon caufe fo~ tbe granting of it; but tlJc eflufe 
no111 appearCD not. 1Jl:be (uggellion it ££1f, againft -fbe ~~obtbition, being onlp tlJi~, 
fo~ t!Jat ebep tbere beln ~lea, ann p~oc£cn£l1 to Determine, plcinmcllt al.1minfttt, 
1tl~icb a~ it mas «rgell, tbel' map 111eU no, lJabing pomer to Determine the p~incipaI) 
(S) tlJe !ii>uit fo~ tlJe ll.egarp. lIEut elJe true caure fo~ tuuicij tbe firft lD~olJibttton 
bla~ grantetJ, (a~ mas conC£ibetl) was tl)is, upon tve Cuggellton mifopenell to tbe 
([ourt, anl) a 10~o~tbition p~apctJ, ann tten acco~])in.g to tl)C ufual courft, a bap ltJa.£' 
giben to tlJe otlJer fine, to fiJc'bl cauCe wtp a l?~ol)tbition fiJoulo n.ot be grantcD, attn 
no notice bcing giben of tlJis motion anti rule, fo~ Default in fiJellJiug of ca«fe, tue 
12~o!Jtbttion iiluen of wurCe; but notuing ])one upon it. 31t laJas tbetdo~£ noW 
moben again fo~ a <!Confultnttou, upon tbc fo~met tcaCon~ anD autto~ittt~. 

Dodderidge Jufiice. ~e batlJ Def£rtetJ bi~ appcal, anb mobc~ fo~ a 10~ouibition .; 
tui~ is but matter of tidal', ue batlJ aUo beial'eO tUis matter in tlJc i¥I)ebibitfon, Co 
tbat bp fl)i.9 cOtltfe, tbe pattl' fbaU be tnfo~c£D to £J;pCnb mOlt tban ttebalue of bi£) 
'}J.cgacp, befole recobcrp of it; tlJel' llJere at 3lTue tbere in ttc ([:ourt cn:b~ifttan> 
toucbing fullp abminiftretl,tucl? map tbert llJeU ttl? ann ])etcrmine tl;i~, tlJi~ is tbcrt 
tr(ulrIc befo~e tbcm, per tefies, tlJtp babe t!JetC Cil:ou«fance of tbe J1ega(p, anti 
tlJetl:fo~e of tl)f~ 10lea aut 13ut it tlJep tlo t!Jere .refuCe to allollJ of tbi~ in tnoofj 
1l1bicb tbe J1allJ ])otI) allow of,as to tlJc tli(clJarge of tlJei:1artp, in point of .atTrt~)tl)t~ 
{ball tl)etl be a gOOD cauCe to i)abe a 10~obibition,up(ln a true fuggeftton matle of tbi~. 
~ut IJete tbe fuggetlton i~ altogetbet inCufftcient) anD fo no caufe fo~ a @lolJibittoq; 

Curia. Me Do·Urfc trp fuUp anmillilltCD, o~ not, bp a lurp ; tbep tUetC trp tbi~, 
per tefies, anD tbep uatle <!Conufauce of tui~. liBut if tbep tn tbcit iDloc££tJings re:.1 
fufe Cud) a p~oof, fo~ fuUp abmintllrl'tI, in l1tCcuarge of rbe partp 1tJlJtd) i~ allOl.1.1able 
8ube'<ICommoll J.al.1.1, a lf1~olJibHiou tl)en is tobe granteD; but 1)ere notbing i£) in 
tlJis fuggeftion, but !!Jat t1)e1' tbeu went to llTue, onIp upon fuUpal1minitlreb, o} 
not, tlJe w~iclJ of it (elf, t~ no cauCt to ~abe a W~obtbittoll. Jfo~ if tlJep bO 110t in 
fuclJ a <!Ca(e p~occetl tuere, infinite belap fiJaU bc, fOlo tuep mill elJen after fClltence 
tucre agahlft tlJem, .ilppeaI, anti tuen 1.tliU befert tb£ir .appeal, ann come au]) mobt 
I)ere fOl ll10~oUibition, a~ !Jere it wa~ bone in tuis cafe, anD t1)i~ onlp fo~ tidal', fOq 
t~c P)cllCllting of1l11Jtcb, fOlo tbi~ time an]) fo~ tue future, tbc cJt:Otltt gabe furd)£~ 
time fo~ tfJe @laintiff in tlJe 10~olJtbttion, to fee ann to info~m btmfelf bctter \lltdJ 
d)e fuggeftion fo~ a 12~ol)tbition, \UbiclJ at tbt~ time lJe bad) not Co none, anl) to tl;~l.U 
better caufe, o~ a <!Con(ulcatfon fiJaU be grantetl. 

115ut bp tbe tubole <!Court, tbel' are tbetc to Ploceen, in tbe interim, in <!COUtt Prohibition 
<1tlniftiau, bJtt~out being p&obtbiteb bp tbi~ <!tourt, anll fo no F~obibttion grantetJ, deoyed. • 
but to piocer]) Lbcre. • 

Beverley Plaintiff, - arid aga1uft twenty others 
Defendants. 

I~ a ~ill befo~e tl,e <ltouneil at York, wbcrcin t~e clrafe ltlM: lrCbe 10iaintftf PfohibicioD~: 
p~efcrretl l)i~ lIftu againft tbe Wefennants, befo)e tbe <!Council at York, ann in 

tlJi~ be 111£111C]) tunc hllJerea~ Beverley ut~ jfat!Jet, bp !Ji~ ~t'tD tan gtanttll 
unto bim a pearlp 1llent1'c~ar~e of 121. per annum, aUl). ttat !Jc lJan bflibcrelf'tlJi~ 
WretJ Ullto Beverley t br IDcfcnlJant to krep' fo~ IJi~ ufc, wbo refu[(lJ to Ddibec 
tub; uuto tim, faptn\! tl)at be tan loft ttl Co tbat bp tl)n; be i~ tJep~ibtn of ~U bt~ te~ 
metJp at tl)c ~ommon llalUf' 
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l[~i~~cnt b£ing granteb unto ~im fo~ lifr, lJ£ing ttc pnungcr ~lln, anb bp bim 

bcH\)creb to t~e ilDefenballt,being bi~ elner l1~ot~cr to krep fo~ ~fm,anl1 bi~ ufe,anb 
bp tbe ronclufion of tbe )llitil,be p~a!,~ ~~oc£fs to ~abe tbe Wefennant9 appear, anb 
to an(ll1er upon t~eir .£Datbs, touc~ing tbefaib ~eetl, ,anll to babe DeUberp of tti~ 
matu? to bim) ann aUe to baUe 1)i»1 o~lJercll to pap t~e falll annual Jltent unto bim ac~ 
to~llin!! to tl)e cententz of tue Ween. 

mtpon tbi~, Davies tbe ~tngs ~erjeant mObetltlje €ourt fo~ a 12~obibition to nap 
}J~oceetJin!!s i1efo~e tl)€ <!tOUllCt! at York, tbigl!ient being matter of free~l)oIn, 1l1ub 
lue lI£termtuing of blbict, ebep are not tbert to mennle. 

Curia. !rbcp are not tucre to nctermiut tbi.9 matter, no~ pet to o~ber anp tbing 
tbete ag toucbing tIJe 1J.tent, tbtg being matter of frre~boIlI; tberefo~e bp tbe Jltule of 
tbe <!tourt, a 106obibitioll blag granteb, to p~obibit tbem from p~oceelling tbere, 
quoad tbe Jltent turp are not tbere to mellnle blitb anp ll.etermination of tbis, but not 
to be p~obibitcn, quoad tbe Ween; fo~ ebep map tbere l11en p~oceetJ to etamtne anp 
matter~ toucl)ing tbi~) anll to o&ner tbe lleliberl' of tti~ tbere to tb.e telatmiff, if 
tbep finll caufe fo~ it. .ann fo ·bl' tue Jltule of tbe «rourt) a lD~ollibitt(ln tuas grant£tJ 

A prohibition onlp, quoad tbe ~cnt) but tbep to p~oceel1 tbere lUitb tbe refillue of tbe matter~ ill 
granted quoad. tbe wm containeD. 

Nota. Nota~ ®ne ban llap giben bim to wage bi~ ll..all1, at tbe tlap be came not to mage 
Touching Ley I)h~ lLatu, but malJe befault. ltbe C!tourt was molleb fofanotber bap to be gibfU 
G.ager. tim to rome anD mage bis 1!.alU, in rrgnttl be COUlll not come at tbe firllltap to bim 
lkol. IS r. l.J&£fi~£i.l to bli1ge bf.s ll..atu. . 

• Crew Chief JuHice. lICbis tlap giben bim to com.e anti tuage bis }lalU, i!5 not 
fo perempto~p unto bim, bnt tbat tbf.s trotb reft in tbe llifcretion of tbe ~ourt, to 
gibe unto btm anotber nap to come anD tuage bis lLalll, upon goon cauCe QJel11tn 
in etCUr.e fo~ {lis not coming tbe brft nap to perfo~m tbis; fo~ it map be fo, 'bat be 
map faU Ddt iJp tbe blap, C& be otl)enutfe l)intr~etJ, tbat be conln not bp anp potrtble 
means come tbe firilllap) ann if it be fo, tbe ad: of (JOll, no llefau!t being in mm) 
fi)aU not put bim to anp p~'cjubice; but anotbet i:lap map blell be gill.en bim, to tlO 
tbi~. 

:m:be reU of (be 3:nlJge.s tn tbis lUere all againft bim, fo~ tbat tbig tlap giben bim 
to blage bts lLabl, is pet£mpto~p unto lJim, blttl)ont anp furtber tlap to be gibeR 
unto bim to h1age tis }Lalll; ann tb.erefo~e bp tbe Iltule of tbe ~oltrt) an entrp bJa~ 
mane upon tbe ~eC6~11, quod defecit de lege) anll fo 111' tbt.s ~e l11a~ ou!fetJ from 
\tlaging of bi.s lialU in tbi.s <!rafe afceth1artl.s. 

Smale PlaiQciff, againfi Mary TVar7ze Defendant. 

D~br. I~ an .artion of lJDdlt fo~ 80 I. b~otlgbt againll fbc !!Defentlant, as cn;tecutri~ of 
one Southerne an .atto~nl? of tbe B. R. common lU3ail otIerelJ to be put in) be:::: 

eaufe in <!tare of an ®~ecuto~, anll tbi.s blitbout acquainting tbe ~latnttff 1l1itb it) 
but tbe fame blag not ag pet receillcll. 

Catthorpe mobell tbe <!Court fo& tl)C 1.01ainttff to babe fpecialll6ail put in, gronntJ~ 
in~ tis motion upon ap~et£nl.lell p~ibtlengr) tbat .atto~nr~ anti ~lerk~ of ebc 
B. R. claim to babe wbere tbtp are ~laiutiff.s in 9:ction.s, (S) tll balle fpetia! 
~ail gillen to ebem, a1tbougb tbe ~uit be againll an <n;.reCUtoh in blbicb <!tafe bp 
tbe haw, common lfaii i~ to be takell) anll not to be fllfo~c£n to finn fo~ fnreties 
{perial llBail, anll fi)eweb tbat tbe 10latntitf ia an .atto~nl?, anti a ~ler1\ del B. R. 
ann tberefo+e clafm~ tbt~ p~i\ltlellge f{J~ 1)1m, to !)l1be tbe ~efen:oallt pm in fpecial 
WaH. " . 

g:l)e 
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m:be reafon 1tll)p a Wefennant beillg an ®~ccutOh ftaU ~i1Je but <lL:ommotl maU) 

i~) hecau(e be being cl)argen as ®,:ecutoh bi~ lJEoDP fi)aU not lie takCD, unlefs it be 
,in a ~afe of a DevaHavit p~01JelJ allainft bim, anD upon (peda! Wat! taken) tye Re~ 
cogniIal1ce i~~ ita quod) tl)at IJe renDer bis lI6ODp, 1tllJicl) f'tallnot be fo a~alllft an 
CIeJ;ecutoh ·but in cafe of a Devaftavit onlp; l'Itl)er1tlife no Capias IpcclJ fo~ tlJ£ WeDp 
of an <Ie~ecuto~ • .ann if an o~lltnarp @etfon l)an bern ~laintttT t1!6nfntl an €tecutoh 
tueu 1tlituout aup quetliou bp tbe lI.a1tl be is to gi\1e but common )!Bat!; ann UOID 
1)£re in cafe of a fuppofen p~i\1i1eDge (as it bJas urgell) fo~ an .atto~llp of tlJis ([outt) 
being @laintitT agaillll an (];.temtoh tbe Jl.,abJ fiJall be altettll, tbt~ 1tla~ tue ~~cat 
lloubt ann queftion. 

1JClJe 1tlIJole <!tourt lIill muc"b lIoubt of tgi~l anD tlJ£tefo~e commanlJen tue ~Iainb 
ti If to fcaret) fo~ 10~cfillents in fucl) <!tafes) tl)"t fo tue <!tourt map be tnfo&mell, 
tbat tbc ufe anD coufe bad) bcen fo, anll if iD~eftllent~ can be founn anti fiJe1llell to 
t1)e <toutt, to fatfsfie tlJe <!tOtttC, tbis to be fo, ti)en tbe fami Ji\ule fiJaIl be malle fo~ 
to l)a\1e (pedal ))Ball; otber1tlife, 1lliti)out lIitect 10~£ftnent~ fl)twto in point) to 
h1attant tbt~~ nn Curb ~ule to be maoc. 

Nota, :iJtlJis ([afe, quod mirum, if it tl)oulo be fo,tbat matter of lD~i1.liI£l!ge fo~ art 
lltto~n!, tbouln alter tue lI.alU. lII3nt no (ueb p~eQoeut~ lUete p~o:ouceo+ 

T ermin. HilIar. I Car; 'l{egis Banco Regis. 

Boyer Plaintiff, againll Rivet Defendant. 

Entred Termin. Trin. i Caroli Regis B. R, 
Rot: 1146. 

I~ a Scire facias againft tbe I[)efentJant as ~£ir, upon a '3iuDgment giben itt an A ~ctre f,tdv-:': 
.action of Weht agatnft big .Matter, to "babe <ietecution a~aintlIJim, 1lll}o pleaD~ ~g~lOfi the 

liens per di[cent, itrue Jopncll upon tbi~, anll founn againtl bim fo) tuc .10laintiff, P~;h. 153. 
tbat be ball t1llo .aCtfS of lI.antJ from bt~ .MatlJer bp lIefrent. ltlJt quetlton ma\1ell Ben!. 162. 

anll inallen upon, ma);, 1tllJetbet a general o~ a fpeeial 3!ttDgmcl1t lbaU be gtben Jones 87' 
againfr bim. 

3!t bJa)3 urgell fo~ 11)£ ~laintUf, t'\lat a general 3;utJgment fi)all be gibcn againft 
lJim, fo~ tbis tis faICe @lea, ann IJe flJaU be rlJargelJ a)3llI.:er1tcnantt 31n Davies anO . 
Pepys ([afe, feronll ~art of tbe ([ommentaries, fol. 44. 3ifan ilrtion of SDebt be Commentaries 
b~ougbt againft t~e ~£it, 1)£ Dugbt to come in ann confer~·bllJnt lLann be batb bp ~ pm f. 44 0

• 

lJdcent,anD tbt~ fball be put in £~ecution; tbe ~rtt nemantl~ no mo&c,but tlJe JlanlJ c. 
iubtrb be ~atlJ per dir,eilfum hrereditarium. 3it bJas urgen tiJat tbe Scire facias 
is bere blougbt againft l)im,ii)3 ~eir ann 1!Cer~tenant)antl fo~ tlJi~ bCs faUe l0lea j d)t 
like !ifutlgmem fi)al~ be gi\1en a.gatn~ ~im as i~ Cok~ 3 pars, f. I •• in ~it Will .. ~er- Coke pm" 
berts ~afc, fome tutllgS are 01110US In tbe lI.a1ll (a~ 1t 1llas utgeb) anb fo~ 1tlbub a fol. f 1: ~ 
~an fiyaU be punifben in bis lLano, 116o11p ano ([)oons • 

.9)3 I. jFo~ a lif) a~ if one 00 Cue anotber 1tlitbont an!, rauCe, pro faIfo clamore~ 
~e fball be amrtCell, ann bis([)ootf~ fubfert to it. . 

2. jfli~ a l!..te in pleaDing, a ~an t1JaU be punilbelJ, anti rbar~etJ up bis 115oDp, 
Jl.anll~ an1l ®(Oll~; a~ if one no rue anotber) a~ e~ectttoh ann IJe pleatJ.G, Ne unques 

executor;) 
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, I E. ~. Fitz. 
tit. Debt) 
placito 'J. 
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executor, if tlJi~ be founn aIJailltl uim, ue iVan-be cuargcablc 111itb tue b£manb, t~e 
reafon 1ul)p t~e ~~ft: fiJaU bere be cbargen, i~ beenufe IJe i!) iJolintl l11itl) bis ~atbct 
tn tbc )fORti, tl)i~ f~ t{)c inftrumcmaI eaufe to (1)argc 1)im, 1 I E. 3· Fin. title 
Debt, placito 7 . .au Zlllon of EDebt b~ottg1)t againft one a.s ~£tr, tuuo faitb tbat te 
i~ Wctt 11litt) otl)er~ in Gavel-kind." anb fo to lJe aU cbarge'll equaUp; tl)e 'tl3tir is 
d)argeable in refpett of tbe lJ.,alltJ 11l1J(c1) (~tbe material caufe,fo) 111bic1) tbe ~£ir mall 
be cbar~e!l1nitb d)e EDebt of tbe j}ati)cr, being iJONlltJ 111itb bim in tbe llEonb, anti 
ba1.ling iLantJ from bim bp tlefccnt,alltJ fo~ tbe 'llJeir to be dJargctJ in fmb a cafe,apptar~ 
bp iiltr 'William Herberts ([';afe, Coke 3 pars. ~cre t-lJe ~cit i~ to be cbargen, 

Commentaries ano a general 31ubgment to be gi1.l£n againtl bim fo~ bt~ faUe ')!?Jlea! Commenta- ~ 
Davies & Pepys ries in Davi~s ann Pepys <!rafe. .a 3l\ltJgment gi1.len againtl ti)C ~£ir upon a Ni
Cafe. hi! dicit) tbcre netl)ing but d)c hanD 11lbicb gc batb up nefcrnt, O)all be put in e]:c~ 

cution; but l)ete a general lUlIgmcllt 1!J to be gibCl1 agatnft bim fo~tbi9 fa ICe 10Iea 
(a~ it .1ra~ urgen) lllbicb appcar~ bp an inference out of 33 E. 3. Fitz. title Execwi
on placito 102. a Scire facias tbcu tlQ;ainft a purcuafo~, l;pon lJi.5 !Il:raberfe tbere 
founo againft tim; a generallullgmem conln not tucre be ball againtl tim,becaufe 
be llla£) a l!utcl)afo~; but ot1)c1:11li(e it moulo babe bccn, if it ball been againtl an 
~cir. 

It 111a~ urge'll fo; tbe WefenlJant, tl)at a fpedat 3iUlJgmcnt, ann not.a general 
ougbt 1)£re in tbi~ ~a(e to be gi1.lcn againft tue ~etr.1lt~e t£co1.lerp 1)eu 1t1a.s againtl 
tte jfatuer upon a )!Conn of 200 1. a Scire facias bp tl)e ®ncuto~ of bim,- wlJn reeo::: 
beeeo againft tbe ~eit of tim, againiltutom tbe reco1.letp 11la.s ba'O, mbo plcaDs riens 
per di(cent, founn againft l)im~ tlJat be ban t1tlo .act£~, a (pcetaI lUbgment t.s tete to 
be giben • 

.aU tue ~afes befo6e rememb~en) map bc agrecn fo~ goon lLa1tl, at t1)£ <tommon 
lLabl bcf06e tlJe ~tatute of Wefim~nn. 2. lLanlJ was not liable, if an .artion of 
Debt b~ottgbt againif tbe ~rir, 1111)0 pleatJ~ a faIre !BIen of riens per di[ctnt, it i~ 

• 1101.n to be c,taminenl)o11l beOJaU be cl)argell)b.1\jetUcr a.s a YttrclJa(o~)o~ a.s tlJetr; be :0 Ehz. Dyer, is 1)£re to be (bargclJ a.s a ~ttrcuafoha~ llCer:::!Il:enant, J 0 Eliz.. Dyer, f. 27 I • .2l1lrtlg~ 
• J 7 J. mellt i~ gi1.le\l againtl t1)e .ancelloh IlDebt lietb not againft tue ~eit "yon tbi9 ; 

tbetefol€ (as it is urgco) be i.s to be cbatgetJ as 1lret~llCellant, ann tlot a9 l13dr, 
l)cte l.Jc 19 to clJargrn a~ a purcbaro~. .as to S'ilir Will' Herberts ~afe, (1)i~ ltla~ 

27 H. 6. Fitz. cnben bp compotition. 3lt appcar.s bp 27 H.6. Fin. title Execution placito 135. 3n a 
&c. Scire facias agatntl tl)C ~efr, (jj;~ecutfon tucre lUa~ oulp of .t~f l:.anll, of ltIbtcb ,be 

jFatljcr 11las (cHell. 
Reafol1s 11l1)p tbe 3ullgment bere mouln be (pcciaI, ann not gcneral. r. 21Er~ 

catt(e tIJe ~rir til bere (bargcn a~ a ~urcbafo~. 2. )lEeeau(e notbing appears bere to 
1 H 7.f.2. &.c. binD bim, as bp I H. 7. foJ. 2. 2 R. 3. f01 21. 13 E. 4· fol+ aplJearetb, ill aU tbi£' 

n~tginal ia£co~n it notb not appcar,tl)at tbe ~eir lUas bounn mitb bt.s j}at~er. 3.llEe~ 
eau(e tbe JUDgment giuen againft tbe jFatbct) batl) Determinen tl)e fpcctaltp bp 
1tIlJicb cbe ~etr 1tIas bounb; (0 tbat IJC notl) not fiJelU tbis upon tbe Scire facias, ltt 
l.Ul)icb IJe ts to be cl)aq~etJ a.s m:er~1!C£uant. 4. It appear£) bp tbe i(t£co~n)tuat tue ID£:? 
fennant i£l uere cbargeo as a '\j:)urcl)afoh fo~ be i~ cbargetJ bp tbe Scire facias,as ~eir 
apparellt,alltJ bp tbis itts to be intentJell)tbat bi9 jFatijer i~ Ii1.ltng,antJ (0 be is cl)argetJ 
as a 19utcbafo~, anti not as ~etr, anti tbetefo~e a (pecial 3.ungmctlt is to be giben 
againll bim, anti not a general ~utJgment to make bt~ 'lJ..annonIp ltablc) 1tIuicb be 
bad) 1Jt> tJefcellt) ann not t~e lLantJ of bts o11ln purcbafe. 

J. Whitlock J ufiice. llCbat tbe ~un(!ment bete ou(!lJt to be fpedal (S) of tue 
motct!' oftbe llantl, 11ll)icb bc batl) bp tJefcent from bis jfatl)er, ann not a general 
JUDgment • .anmit, tIlat if an .artion of Weilt be b~ougl)t agatllft 'tIJe ~£ir; tbat a 
general luttgment fi)otlin be giben againft 1)im fo~ bts faUe lDIea) pet tbi~ i~ uo 
p~oof tl)3t a general 3ubgment tlJall be giben againft tim) as tbi~ cafe tJcre is ; 
jfo~ upon tbt9 3lungmcnt agatnll t{lC j}atlJcr) tbe lLa1tl bI' tbi~ batl) p~efentlp afcerl 
tatncll, i:JefiUcll;, ann eet noron, 11l\)3t llann fi)aU be fubJect unto tti~ C!e~ecutton,f01) bp 

tbc 
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dJC ~ubgment, tranfit in rem Judicatam. ~f after tl)i1~) tlJat tbe lL-a1n I)C1tt) mane 
tlJi~ certain, 1tlbettet tte J.,BIea of tbc ~£ir map alter tbc }La111, ann make t!)is to be 
of latger e:ttent. Xls to tbt~, tiJe fame fiJallnot e];teNll tue pomer of t1Je 3ullg~ 
ment; but tlJts ougut to be of tlJe mOletp of tl)e llano, l1.1bicl) IJ£ IJat! at ttc time of 
tlJ£ 3iullgment. 1ll:0 namine ttc ten[on of ciJe Difference of t!)e .aaron of Webt a~ 
gainft tb£ ~eir, upon t!)e contrart of lJil' .iat!)rr, anll of tb£ Scire facias, ~ 8gainlf 
l)im, to iJatJc (]];~ettttion upon a jUligmrnt gillen in EJ)ebt ilgatnft bis jFatiJer, l11bere 
tu£ Xlrtion of EJ)ebt is b~ou!!l)t againft tbe ~rir, being bounll in a ltBonll mit!) l)i~ 
jratlJer, turte ill' lJis ,lea, be makes tl)ts to be litem [uam, lJis p~oper ~uit; aUll bp 
ti~faux~ll?a be cnlle8bourl' to tlec£inc!)im, 6 & 7 E. 6. Dyer, 6 Eliz.Dyer IO~ 17 & 6&7E.6.Dyei 
22 Eliz. Dyer, t!)efe <!tales come ncar unto tlJis <!tafe in queftion, tut tlJep are not 6 Eliz. s.c. 
full in point; but reaConz lI~b.ln out of tbefe <ltafe~) 1llill b.lell fertle to maintain 
t!)is mp opinion. . 

Xln ilctton of lIDellt b~ougtt againft ttc ~eir, tbts ftanl)f'l upon t1Uo ~eafol1~, I. 

tillpon tbc ~ol1tratt oftbe ~at!)er) becaufe' tbe ~etr is bounll1Uitt tbe .fratl)tr in ttJe 
~ontl. 2. Jll tcfpert of tjJe ~otTdfion 1U!)ie!) !)e !)atiJ,antl1Uit!)otlt bot!) tbere t!)e ~cir 
t1)all not be clJargcn. 3'n Webt againll tl)e ~eir, it fiJaU be in tl)e debet & detinet, 
againft an (]];~ecuto~ in cue detinet, but it tIJaU not actaclJ upon tbe ~cir, if be be not 
bountl bp tbe colttrartof !)t~ Xlnceftoh anti aUs batlJ potTelTton. 'l1tbe ~eir map abOin 
ttil;, if be alien awap tl)e }LantJ). befo&£ anp _,~~h1ton b~ougtt againft bim, lJe fi;aU 
be bp tIJis llifcbargen. 

ln a Scire facias agaillft tbe ~eir; tbi~ t!otb cbarge bim as 1ter~1tenant onlp, in 
tbe nature of a ~urc!)afo~. 3rO~ t!)e Xlncefto~ cit!)er conbepetl ti)i9lLantJ unto otter£), 
(J~ fuffetetl t!)is to tltfeelltl. .aUo tbe lDIaintitT lJere l£) not mo~e .p~ejtttJic£n bp (be 
faux plea of tte ~eir) tlJan!)e is bl' tte faux 10lea of a lWurclJafoh being t!)e :t!Cer::: 
~enant) t!)ep are botlJ £If tbern in one anti cbe fame negrti£. 1ll:!)£ 10urcba{oh anti t!)e 
~eir) t!)ep bot!) of tbern being clJarget! as ilCer~llr:enants. 1113p c!)t fo~mer 3jutlg.sJ 
ment tlJc lIutp is (eden anll recoberetl) anll bp t!)i~, tranfit in rem J udicatam, all 
tue <!tafes bcfo~e rem£mb~etl bp tlJe <!tonnre! on tl)e otlJcr fine, map be anmittetl, anti 
ti~ make notlJing at all, againll t!)ts 1Ui)iclJ 31 tiD n0111 boln, fo~ tbere is a lletp great 
l1itTet£l1Ce betbJeell a Scire facias, againft t!)e ~£ir upon a 3iutlgmeut giben a~ 
gainll !)is jfatl)er,tlJi~ being no tJcmann of anp tlucp,but to ual1e bim to come in, anti 
to lbt1ll catife, w!)ercfo~e be fiJouln not ba1:le e;rccution againft l)irn, upon t~e fame 
:julJgment !)atl agatnft tbe jFatber. ~ut be cannot babe an action of !IDebt againct 
bim, upon tbe fame 3utJgment, 110 btntJing being now againft !)im, fo~ !)e is not 
bere cbargelJ as ~etr) but as :t!Ctt~l!C£nant; ~o ®ffoine no~ J.llI~otertion Hetl) in a 
Scire facias, becau[c notbing is. 111' tbi9 llemantlCtl. 31t i~ not material in tlJi~ Scire 
facias) 1tJbetber tbe ~eir was boulln witb bis jFatl)er in t!)is g)bIi~ation) o~ not, 
wiJcreupon 3utlgment was gillen. gnn (0 ttpon t!)ts tlitTerence, bctween an flrtton 
of Webt, anti a Scire facias agaillll tue ~tir) ann bi9 faux enfuing taIea, not a gtne .... 
tal, ,but a fpecial jutlgmcnt, as t!)is <!tafe if), anti upon t~e <!tafrs anti t'\eafons 
bcfol£ t£memb~etJ) is to be giben againft t!)e IDefenlJant, (5) to l)atle <e;recution of 
tbe moietp of tbe fait! tb.lO XlCte9, tlefccntletl to bim a£) ~eir) antJ noc n genetal 
3lullgmrnt. 

Jonts J ufiice. m:be quefiion bere in tbis <taCe i~, b.lbat ([!;;recut£.on fi)aU be batl a:$ 
gatnft tue EDefcutlant. :t!C!)c ~utlgment tere flJall be againft c!)e ~£fr, as it ff;all 
he againft a tautcbafo~, (S) fl'l~ t!)c moietp of tbe han]); tl.m~ tlJing£ll)ere are oulp 
confitlerabie, tWO of tbem as inlltlCements) ann tb£ tbittJ tbe main matter, I. ~01U 
tbe ~eir ilJaH tete be cI)argetl,togetber witb tbe reafon of it. 2. ~ow tlJe ~eir in tlJi~ 
<tafe is to lJemean !)imfelf in pleating, anb 1tJ!)at fiJaIl !)ere enrue upon tuis bip faux 
plea' flub 3. llfeing t~e main matter of all,to\tl tlJ£ lutJgment ftaU be) upon t!)i~ 
bi.9 fa~x Flea fount! agattlft btm in tbis Scire tacias. 



• 
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I. a~ to dJI? firft, tbere are t1Uo tbing~ to bint! tbe ~£i~, (S) J. ~ig being 

!JotHro l11iti) ti~ $Fatber in tbe ®bligatfon)~nll (1)e liautl tul)icb be batt) in ~ts potTer~ 
fion f(i~ to cljarge {Jim, tM pattp map p~ap ~o l)a\1£ a 3ulJgment general upon bis 
1J2lle3, tl)at be IJat~ riens per difcent. 3f cne 'lJotb lltnti bim anll i)lS ,tit in a mat~ 
rantp, ([obl?1iant, Debt, ilnnuitp, t1Je ~eir fl;aU be [ubJert fo~ tbe lLantJ, aU tbe 
li:3eir£l' to be rquaHp d)arge'IJ,antl if one ~eir be Cuetl rCberalIp bp bitttfdf)beilJaIl babe 
contribution agatntl tbe otber~, 8):i appcar~ in ~ir William Herberts ([afe brfoze 
tcmemb~Cb. - - , 

2. 2[0 fre I)Olll far tbe ~eir fl)all be cuargeb fo~ tljis biS faux ~Iea) fo~ tbis Cre 
Commentaries) foI. 440. in Pepys ([aCc, lllt£tC it appears uo~ UC ougi)t to lie".: 
tabe bimfdf in pleaoing, (S) to confds tbe betit1' of tblS lUintl, bJbicb l)c tatb tp 
lJr(c~m, but ifbe nott not ronfef~ it, as if 3utJgment no paCs agatnft Vim upon it 
Nthil dicit, non fum informatus, o~ confclTto'n, ~o generaJ, but a fpedal lu~g~ 

. meu't {taH be giben. ~ttt upon bi~ faux ~lea of riens per diicent, a gCl1€ral3'ung~ 
i8 El!z. Dyer, mctlt ayaH be, gillen; -31n 18 Eliz. Dyer, fo1. 344. Hemminghams ([afc, tbat a rp£ci~ 
g.f2,~mtlng. al3:u~gmcnt O;aU be ~tuen in aU <ltafc£i, but bJbere be pleaD!? a faux !Blea. 3n 

ams a e. t1)e \1!'afe of tuarramp, upon a boueurr bc llieabs r:ens per difcent, anti fnuntl agafnft 
l)im, tue r£coberp in bahe ll)aU be oulp of t1)e :J1an)) mutelJ t!efcentl.9') otlJerbJffe it is 
tn an fhtion of IDellt againft t1)f ~dr, llJbo pleatl.s a faux taIea, tbere tbe 31ullgl 
mcm flJaU- be to babe eJ;f:Cution of tbe moietp of aU 1)i~ lLantr. 

, . .as to tbe tuirn matter, llr:1)iz ([afe is not in EDebc againft Cue ~eir, l1ue in a: 
Scire facias agafnft tbe ~etr, upon a lUDgment giuen agatntl bis Jratber, ann vere 
be is to be (bargeD meedp as a ~ur(1)aro~)a9 :m:er~j[;ellant. :m:o confiner tbt.s, I . .at 
tiJe ([ommon lLam! Qit tbe ([ommon JlallJ no remetlp cbne llJa!? agafnft cte '2fr ; 

Wefi.2. c. 20. t~ere are two b~ancbes of tiJe ~tatuu~ of Wefitninfi.2. cap. 20. one fo~ tve Ele
git, tbe fecanll tlJe Scire facias. at tbe ([ommon lI.abJ, l!Debt againft tue partp; ~o 
Scire facias againft ttc ~cir) muere cue 31ullgmcnt bJa£) againft tue .fatbH, ttere 
lLantJ£) wl)icb t ue lt3£fr lJall at tbe time of tue .aaion b~ougbt,are Hable ann tbofe !Lanns 
wlJtcb {be jFatbcr uan at tbe tfme of tue 3lutlgment,arc liable to tue <Z:rccution,antl if 
be tlocl) enfeoff biz ~on of tbde }J.anlls, pet tbep are liable; a~ to cue ~tatttte, tui~ 
gtbe.s tlJ~ meietp of all -tlJc 1Lanb£) • .a" to tbe p~erent ([:afenobJ in qudlton,miU POlt 
up tbi.s Flra e~tenll rbe (1J;~£cution fureber tuan tue ~tatute batb p~drribell tbe fame 
to be,wbfcl; [$ fo~ tue motetp of bt~ lLanll i tui~ cannot be)autl Ltig 1.13 tiJe cbief reaCon 
grcUnll(O upon tiJe ~tatute; .aIfo tbe Scire facias nemanns notbing, t1)i.s beiug fo~ 
IJtm to ibeln eaure 1Uup_be fiJoulD noe uabe ([J;~ecution of tbe }J.anll,bJl)tcb be 1)atb bp ne~ 
(cent, anll bere bp reMon of tbis bf.s taIra, pou bJouln nObJ enlarge tbi~ to J.l.ann, 
wi)ic!) 1)£ IJatb of bi.s own purruafc, muftb can not be none; tue l~eit l)ere in tbe 

5 £.3·Fir~. tit. Scire facias i~ not clJargcn as ~eir, as appear£' bp 5 E. ,. Fitz. title Age, placito 95. 
A~,plaCltS: 5· 6 E. 3, fol. 135. aull ~ir William Herberts <ltafe, tbat tbe ~cir i" cbarge)) a.s :m:er~ 
{; ',135' C. llCenant,anll uot a~ ~dr,tlJe queftion bere onlp i$,bJuetuer bp tbi£l faux '@lr8, a pur~ 

rbaro~ o~ an ~£it {tan be Co cbarget!, fo' tI)at bp reafon of t"bi~ faux talea, tbe lung? 
Ulent tlJaU be cnlargcl.1, i4it flJaU not fo·be. ~~ if after tbe 31ungment) be tlotba::::: 
lien awap tbe }Lanb, anll a Scire facias is b~ougbt agatnft tue 'urcba{o~, it batlJ been 
alljttngcll,tbat bp tui~ l)t~ faux 101ca,l)e t1)aU not be cbargeb,but fo~ tbe motetp of tue 
'Jl.,antl purcbafe)), 'ann bete tbc ~efr is cbargeabIe in tbe nature of a 'urcuafo~ :, ann 
tbercfo~c tuc fame rearon well bolns fo~ l)im ; ann fo upon tbe mbolc matter, tl)e 
31ttllgmCllt uerc to be gibeu againft tbe 1lDefcnlJant) ougbt to be rpecial anb llOt ge~ 
nctal, (S) to babe c~ecution of tl)e moietp of tbe hanl!, to bim befcentlen 

,. Dodderidge JuHice. 3lt i~ co be continenti uere in tbf.s ([afe, bobJ tIJe J3Dc~ 
fennant bcing ttc ~£ir, i~ to be tl)arlleb bJitb tbt~ butp • .a~ to tl)i~, .aU our ~lllks 
bo alltee in tbi9, tl)ut be is to bHbargc~ a£ litcr~.m:cnant; jfo~ tbe true l1ettlJtn~ of 
ttJi.s matter, cuefe parttcttlar~ arc to i1e confinettll. (S.) 

I. m:;be .aaion of Welle againtf tlJe 'il-jetr, anb upon bJl)at ~rounn tbi~ i~. 
2. jin ([afe of a JAccoQ;nffantt llQ;aintl tbe ~eir) ~om be !ball be cl)arQ;c)). 
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3, 31n (!tafe oCa Scire facias a~aittft dJ£ ~eir, ~o1U ~e i~ to be c~arQ;etr. 
. 4. ~o1U tbe t!Jeir fiJaU be cbargcl.1 upon a 1iUtarramp+ 3In a Warrantia ChartX', 
tere tbe ~tir 1$ not to be f[trtber cbargetr, but fo~ tbe lL,antl1tJbicb trercentJ~ unto 
i)im. 

I. 31n an ilrtien of Webt againft t~e ~eir, tberc be cbarget!) bim ,as m>ehtoh 
not a~ terre m::enant, fo~ be t~ bounb in tbe llSont!, nub from 18 E, 2. until 7 H.4. 
tlJe lL,amllin tun fo~ currant, 1'l)at tbe ~cir 111as not cl)argeable in ~ebt, if tbe 
cn;J;CCUto~ ball alTets ; tbe tea(on of tbe lL,a1:l:l 111a~, 1:l:lbtcl) 111a~ aitcreb in 7 H. 4-
tbep nin tben coilc£tbe tbe ~£it llJoull1 be clJargeb, altbougl) tbe (IJ;:C£CUtll~ IJat! xuret~, 
if tlJe partp 1tloulbftle ~hn ; tbe rtafon of tbe J1al1l1tla~, becnufe tlJis bla~ {)h~ 01\111 
~ctt, anti be is cbargell as DebtD~, 1llbid) is lJi~ omn WCbt; cbferbe tbe atit 
l.1llJicb f~ againft ttm in tbe debet & detinet, imt agatnft tbe (!J;recuto~, rubo rcp&c:::: 
fcm~ tlJe perron of tbe lireftatflh it i$ onIp in tbe detinet, tbc ~£ir IJc i~ EDebto~ ill' 
rea [0 n of \JiB Dum <U:ontratt. ~ 

~lJe ~&efinent cfteb in t~e Commentaries- in Pepys <!taf!', tl){lt an ,action of Commfntarlf~ 
IDcbt lied) againft tbe cn;r('CUto~ of tbe ~£ir, 1tlbicb cannot be, if be both not clJarge Pepys tille, 
tlJe !Belt, a~ 1Uit~ lJi~ p&o);lCt Webt; tlJ"cu obferbc tte manner ~ObJ tbe ~eir ncf(nng 
l)tmfeif in pleaDing, tbat be batb no illTetz befcennnbIe, j8ur del brief purcha(e: 
]f be ball alieneb tbe [arne afttt,biz o1Un lLanD fi)ali be liable bp l)is faux lDlc(!, be 
being bounb in tbe ~bUgatiofi, tbi~ makes {Jim a Webto~, but if I)c be not bounD) 
tlJcn to be cbargc]) aS3 a ll'urclJafo~ anb terre m::enant; tte ~Cir map fcll tis ~anl) 
ll'lbicl) to bim l1cftenll!!,if tbis be ali~neb awap befo&e tl)e grit b~otlgl)t Clgainll tim, 
be is not tben cbar~cable. . 

2, 3n cafe of a ittecognf~anrt ~lJcre are no' '1uO~ll$ to ctarge tbe ~eir, bdll« 
(j~llp vult & concedit) quod executio fiat~ de terris & tenementis; be i$ not 
tbcre cbargcl'l- tl!;l a 1ID£bto~, but ali' a terre ~tnant, a$ appeat'1i' bp 33 E, 3. 2 7 H.6. 33 E. 3, 
anti ~tt William Herberts <!tafe; llCbat tbe ~£ir in cafe of a )£\tcogllt~anee ac~ 27 H. 6.l!rc. 
hno\UlcllQ;Ctl, come~ in az terre !ltenam, but pet not me~rlp a$ terre :m::enanc, but 
ratter bcraufc be romrs in flS p~ibp in llI3100n ; anb a~ to tbe 3lubgmrm, tte terre 
1!l:cllant map fap tbat ttc ~rir tatl) lLann up trffc~llt; tl)£ ~etr COJl1CS in a~ p&ib)! 
to tl)C fit!! 3ul1gment, anll if be batl) lianll up ncfccnt, be is to be clJat~etJ bcfo&£ 
tbe terre ~cnantz, anti tlJe ~cir fi)aU not babe <!tomttbutfon~ but agninft dye otbcr 
~eir9; tb£ ~cir is p&il.1p to t~e lun~ment, but tbe ll.anb onlp ltll){CU iJ£fC£nb~ ifj 
fubjcrt unto tuts. 

3' .az to tlJe Scire facias, tIJi.s i.s to be b~ou\!IJt againll tlJe ~eir, to fiJe111 enure 
111lJp erecution (bouln not be ban aL!ainft bim upon tbe 3 ulJgrnr nt, nnll ttf£'> cornett 
to tbe ~a(c l)ere no'W in qttrtlioll : 3n 1l1bicl) it ig ronfiiJcrabl.~ to1.u tbe ~etr comeli' 
in, be come£! ill, in tbc fame mauner) as tn tbe <!tare of a ~;)tatutc upon ti)e lJtecog~ 
ui,anee, 33 E. 3. Filz. tit. Execution, placito 162. is an f.~Ne[s ~afe in tlJc 3~ E.~, Fil];, 
potnt: 3ln cafe of a 3Iul1gmellt, tbe ~eir pleanrr a faux ~Ita) ann tbere alJtungctJ, &r:. 
tbat ,t~e 3iubgment tbaU be giben a~ainrt tim onip fo~ tbe 3Lanl1ll1utc.b be lJatu i.J!, 
nefcent. , 

4. 1n tbe <tafe (If Sattant!', tl)is tuns in anotbet manner: 3:f be l.1ouc~es one 
a!l ~eit 111it!)in a~e, be fi)aU not clJ-ar~e ~im furtlJer: 3lfbe cnter into tbe <1Darrantp 
111it!) a ~~otctlattotl) tbat be batb rieilS per defcent, if tiji£i be founn againft bim 
tlJat {Je batb !lLantJ bp lIefcent, l)e ff)all babe a recoilerp of tlJis onlp in balu€, anti of 
tiO otber, anll fo (1)~ougt)out) tl;i.s is a plain nnb a clear ~afe, l[;ijat no ~tttl~mcnt 
llJaU bere be giben againtl tl)e Wefenbant, but fo~ a moictp of t~t~ lJ.anl1lUl)icb ~e 
1)atb bp tlefcen~., . . . . 

5. Crew Chief Jufhce agre£tI berctn, tijat tl)e ,Iamttff t$ to l)a1Je ~utlQ;mtnt 
anti to babe ®~ccution onl1' of t1)e motetp of t1)e J.l.,anD, lUIJic!) (1)e WcfcUllant batlJ 
l1p befcent from bis jfatl)er; anti fa i9 ~ir William Herberts (!tafe in dfet!) ll.11.Jtclj 
i~ in tbe nature of a JRcatling upon tti~ Jl.eatning ~ a ~an binn~ ~im anu vip ~£ir~, 
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tl)e metr i~ uounll in p&ibitp, a~ ~eir ; lJete tlJe ]ullgment mas gi11elt again\l tbc 
jflltljer, tn an .action of Webt upon an .®bligation) in mblct tbe ~on 1l1a~ botm1:l 
Witu lJim. 

3it h; nom to be conrtnerell \t1~at lLanb i~ liable bp tl)i~ 3lutlgment) deadp tbe 
iLallll of elJc jFatucr) 1.UUiclJ be l)an tempore judicij, ann not tue ~ann of tue ~Oll, 
fD~ all otbcr lLann is quit) a~ to I.le cljargeil 11.1itt) tbt~ 3;ungment; tbe ~Iaintiff is 
to uabe fo~ lJi£l (lJ;,rccutlon tbe motet!' of tui$ :!Lann 11.1IJieU tJercenll~; tue ~)tatute notb 
not giue mo~e, but onlp of rue moietp: ®,tecution to be in Webe againll rlJe 
~on, 1)ere be t£l boun1:l in p~i\Jitp) bceauCe dJe ,MatlJer 1)atg bounngim) tbe llBDlIP i~ 
liable, per capias, -tlJe iIDebt i£l tran~ferrell bp tbe 3iutlgmcnt, no Webt after1l1arll~ 
againft tbe JFatber; upon tue Scire facias bere t~e ~on come£) in meer1p as terre 
1ll:enaltt) ann in no otber manner. 

Commentaries, in 'Pepys <!Cafe befo~e retttemb~ell, tbere t1)e 31ullgment gi11eu 
upon bi~ faux ~lca; deadp no lltlll'O i~ bere liable to tbis 3ullgment) but tbe ~ann 
lI3ijieij tJefccnns unto bim from 1)i~ j]=atber. 

Jin <!CaCe of tue ~eeogni2ance tbc ~on is not Ilounll, t1)e 1tlO~1I9 beiNg, (S) Con
cedit quod currat (uper, &c. anll t1)e ~on i~ not bounn: 1lCbi~ faux ~Iea bere fi)all 
make no alteration, tte lI.anll of tte jfatber, anll1l1tidJ be tad) IlplleCcent) fi)all be 

R F
' , onIp liable to dJc ®~ecution l!pOn tue Caill ~uogm£nt) as appears bp 5 R.2. Fitz. tit. 

s .2. HZ. tIr. A' E F' W & E F' . E ' l' 6 b f Mmuity Bee nUUlty, 40 • 3· ltl. arranty) 33 ·3. H2. tit. xecut!OJ1) p acito I 2. e o~e r£=-
• ,. mcm b&ClI: 1tue Diffcrence will be bet11.1een a perrona! anll a real cbarge; tut.£' 

(barge tere i9 rcal; anll ttc fame i'ball not be p~ejttbic£lI bp tbi9 1)i9 faux ~lea • 
.anlJ fo in tl)i9 p~incipal <fi:aCe) no general, but a [perial 3jubgment t£l Ul be gi11en, 

~) 1[;0 babe ®~£cution of., tbe moictp of tbc Jl.,anll, 1tlb[eb lJefCCl111el! to tbe >IDtfc1t:l' 
llant from Ut9 jfatUcr. 

11nll fo t1)e ~OUtt aU agrceing hI rbis, acco~lIin~ to (1)i~ tbeir rcroIution, tbcl' 
cauMta-lRu{c to be cntrell, tuat tbe 101ainttff uabe a (perial 3ungmCllt) (5) to 
ba11£ c~ecution onlp of tlJc moietp of tbc faill t11.1o 11(re9, mbtel) tlJe 3\urp babc (Dunn 
to 1Ic[ecn1l unto tbe £!Defenllant tbe ~on, bl' lIeCeent from bi9 jFatber, ann no mo~e ; 

. anti no general 3lullgmcnt tn tlJt9 <!Cafe to be, bp reafon of bi9 faux pIca of riens per 
Arpec~aIJIl:g- di[cent bp tim plcabell, antdountJ a~ainll bim, tber~bp to make tbe ~anlJ of bi9 o1l1n 
IDeDt or, e. purcl)afc, to be Cubjea tD tbe e~ccutton upon t1)£ ratlllulIgment, . 

CoOs denyed, Nota, 1tbat in ttis <!CaCe, it 1l1a~ mo11en fo~ tbc ,laintiff to 1)a11e bi9 full <r01l9 :
per curiam. llEut to grant tbi~, t~e ~"ttrt nenpelJ, beeaufe tlJat no <!toll~ are bue hI' tbe ~a1tl in 

tbe Scire facias. 

Dominus Rex, againfi Bell. 

Illdittment. U ~on an 'jinlJictment fo& 'erjurp, afl'fgncll in all Affidavit mane befo)e ~it 
Robert Rich, fJl;~eeption moue1l fo~ tbe quafi.Jing of it. . 

1. 3lt i~ not lain tbat ~ir Robert Rich 11.1a~ a ~a\ler of tbe ~tancer!,. 
2. ltbat tbi~ t£) no 'etjurp 11.1itbin tbe ~tatnte of 5 Eliz. cap. 9. 
3. llBecauCe be cClldU1J£S t~i11 to be contra formam ftatuti of 5 Eliz. fo~ ,erjurp, 

in tbi~ Affidavit, 1U~icb i!3 not 11.1itbin tbe ~tattltf. 
IndiCtment Curia aUotuftJ of tteee ®~eeptton~, anll fo~ tbeCe <Il:]:ception~, IIp t~e JAuIe of tbe 
quaibed. ~ourt) tbe jnllictment 11.1a~ quafi)to, anti tbe partl' of tlJi~ tli£cbar\!ctl. 

Hungerford 
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Hunge"tford Plaintiff, againfl: Haviland Defendant. 

Entred Termin. HiHar. 22 Jac B. R. 
Rot. 194. 

I, ~ au gaion upon t~c ~are fo~ a,~omirt; tbe <!rafe upon tte pIl?anin~1\1i1S tti~, Promife. 
, Thomas Smith lUa~ (ctfen of ll.aun, ann geln tbi.s of tbc t1)laintiff, a~ of tis ~ ~~hHep'3;~' 

~alluo~ of Win(1ol1, bp ~ent, ann up a <!ruftomarp reIi~f of one p~ar~ \lalue ~ 1:9 .. 37· -:,' 
Smith alienetJ tbis JJ.anll unto Haviland, lUuo I Maij, 10 Jac. llctJifCi) tlJis to tbe Ben!. I So. 
IIDefenbant Haviland, tbe Webifo~ llielJ, tbe Wefcnnant cutrell ann lUM fetfen! J0nes 13:70 

llCbe 1.01aintiff laps a Colloquium bet1.U£en uim ann tbe IDefenllant, as toueuing 
tlJe arrearages of tIJe J£tent, aUll tIJe relief, tlJe 10lailttiil faill unto tIJe WefentJant, 
tuat if be 1.Uouln not pap birn) be lUouln put IJim in, fuit fo~ it; upon tlJi~ cl)e lIDe~ 
fennant tlin affume ann p~omire unto tbe plaintiff, t~at if l)e 1.Uoulll fo~brar tI)e put~ 
ttn~ of bim in ~uit unttl tue next ~ourt, anll tl)en if tbe ~laiutiff fboulll make it 
appear to tbe 115zotbers of tte IIDefcntJant tl)nt tlJefe 1!J:£nrment~ lllere fo cbargcable, 
bJitb cbe 5 s. peadp J£tcnt, anlllUitb tbe reIief, tl)at tutU be 1.Uouln pap tlJts un(o btm ; 
tbe @laintiff atum~) tbat upon tbf$ be nitJ fo~bear tte~tttt, ,anll tbat at tbe nett 
€ourt be malic it to appear to tbe 115~otber1l of tte EDcfClltJant, per pr;:e(entatio-
nem homagij Curi;:e mius, anll aIro bp tbe J£teco~lI£) of tIJe 4[:ourt, tbat tbe Ji\cllt 
anll JA.elitf \l)erc l1ue unto lJim bp tue EDefcnllallt, anll tl)at natl.l1itbllanlling aU tbi%, 
tbe ED£fentJant batb not pain tlJis unto, btm acco~lIing to lJt£) p~omire! uncle actio,) 
:m.:be lIDefcnbaNt comes in an~ canfdfetb tue ilttian. ' 

.is to tbe C~ccption~ taken in ilrreft of lungment~ , 
. ~be ftrll ann cbief ®tccption inallen upon,lUa~) m:bat ~e cannot babe remenp fo& 
tlJe blelief, if tte ll.alU 1I0 not gibe bim remellp fo~ it ;' anll fo ttis refcmbleb unto 
Godfreys <!raft, Coke I I pars, as to p~efrrtbe ,in tbe tl)ing, f~ be OU~ tt to p~c{crtbe Coke I i pct:~) 
in tbc meaus to come unto it. '. &:c. 

rt£) to tbj~, it is bere lain, tlJat bp ll.a1l1 be map nitlrain fo~ it, tbi~ being Releo 

vium cum acdderit, fecundum cOll(uetudinem Manerij, [0 tlJat (as It Was urgcn) 
tlJt~ 19 parcell'lf tte lJtenure, ann tben lJe map mell fo~ tbig ntftratn; ann tbl,\) 
appear.£! 14 H. 4. fo1. 2. fun in point, i~ tbe ~are of Recordare }ongum,' bp Hank
ford; but anmitt1n~ lJe ba~ no rem Clip fOl tlJis llteIttf, pet bc, map ntftraiu fo~ tbe 
~ent, anll tbi.s if.! (uiTiciellt to' grouni) tbe p&omife fo~ tte inbole, ann tui1) 1.9 a goon 
rOllftlJeration. 

,a. fecontJ'<IJ;xceptiou infitlep upon, tIJat tbi.s i~ lain too gCllctallp. 
gg tG tlJt~) it i.s futTfdelltlp lain tuat lJe ball matJe Jbig to appeal: to tis ll5~atbtt~) 

ann it i9 ctttainlp lfIill, fo~ it is in tllis manner) .itbat be mane it to appear bp 
i0~e[elltmcnt of tbe ~omage of tlJe,<toutt" upon '®atl), anti fa bp tlJem p&cfentcll ; 
anll bp tije lItoUg of tlJe $Wal1no~,ann bere tbc p~omi£e i.9 tte point anb grounll of tbe 
.aaion. . " 

3lt lUa£) furtber urgcD hl ilrreft of 31ungrneut) tbat tbe relief l)ete i~ meerlp tltt'~ 
bl' <!ruftom, ann £0 no rcmellp fo2. tbiS but bp <!Cullom.., ' 

3lt tuas urgen, t!J8t tlUo tbing.s are bcte to be llone befo~e paptlt€llt. 
I. lICo futccafe tlje ~uit. 
2 • .1lo make (1)i$ appear to tte ~efentH\Ut~ 115~otbeu tbat tl)e fame bUll Due ~ ~~e 
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mak('~ it appcar ttat it Was; ])ue bl' Smith long time befo~e) au]) bp Haviland, but 
not 13ue bp tbe WefennalU, ann tben-no caufe ofJlrtfon. 

I. Whidock JuHice. 1lCwo (il;.rception.s onlp [nfiilen upon ± 1ltbe point is, .lJe~ 
tim; tbt£! reltef, as it i~ lain in tl)e lteco~lJ, be of (ucb a nature, as tbat reinenp map 
be ljalJ fa~ it. 

3t is bere lailJ, tbat tlJ£ lLanlJ is l)eIlJ per redditum, & per rflevium' .cum ae· 
ciderir, ll1utcb is part of t~£ lrCellurc, ann fo~ l)irJ remelll', l)e map berp 1l1ell Dillrain 
~~~ - i 

-ben tbiS <!tafe ctlmc firil in qucllion, 31 put tbe (;aCe of 14 H.4- of telief fo~ a 
=J]iuigbcs jfee iebiable bp Diilre[s, becauCe nue bp m:enure. 

:m:ue :$leatute of Magna Charta 13otl) not introducere novam legem, it 1I0tb bUt 
explanare veterem, cum accid erit, bp tti£! tbe Came irJ well e,:plain£n, 11lueu tl)ig 
ougut to be patn; l)ere it is Due bp 1JI:enure, ann l)ete i~ a futficient confi:onatton 
to raife. an Affumpfit, b£cau[e be map babe remellp bp tlitlrefs; but anmit tua!: 
be batl) remebp fo~ tbe Jltent, anb none fo~ tbe JfteIief, pet tbe (onftlleratton trJ goon, 
ann it is not to be conllrue]) anb etaminen bp weigbt anll meafure. , 

]f tl)£ conCineration neprnlJS upon t1l10 patts, ann temenp is fo; tb.e out, but not 
fo~ tbe otter; if one part of tbt confiberation Ilan])s, tbis is a gooll grounn to make 
tbe p~Dtt1ire gOOll. 

2 • .as touC~ll1g (be meau~ boW be batb malle tbis to appear tbat tlJe fame blas 
lIue; tbe taeco~b as to tbirJ, irJ, tbat l)e Was to make t~ts to appear tbat 'be Jl..aull, 
tft {)tlerabil is. 

arJ to tbiS, tbere is uo better means anll ebinence to make tbis to appear, but bp 
ttefe tbto btal'S, (S) bp tbe p~erenttttent of tbe ~ottta«e upott ~atlJ) no better no; 
ftranger £bib£nce can b"e: jfo~tbat all tbe lItigbts of tbe lLO~lJ are £taminab!e 
ann ~riable bp tbe ~omage) tbts i~ ebillent) ann a llirect means fo~ tbe 
neut. . 

as fo~ tbe Jltelief, be raitb tl.Jat be 1)at1) mane tlJi~ to appear, per Rotulos Curi:e; 
tbis being t~e p~oper ebibence to p~obe tbis! jFo~ if tbe fame be lllt£ IIp (ltullom, o~ 
bp 1[enure, tbe fame oug1)t to be mane appearbp tl)e Jltolls of tbe (ltourt. 

3\f fprub be maDe of p~oof generallp, tbis ougbt to be p~oof IIp 31otp; 31f Df 
matter of 1t\eco~tJ, tbis is to be P)Ob£]) bp t1)e tteco~lI; but if p~oof be to he malJe of 
a particular benefit 1l1bf(1) tbe ll.o~lJ of tbe ~nni'J~ is to 1)al.lt, tben ltD better pjoof 
tim be mane of tbirJ, tball bp tbe.olls of tbe (ltotirt, fo~ nD p~o8f can be mo)!' lli;:$ 
tenlp ann particularIp, tban bp Celting l'lol1ln of all tbe lItoUs in cettain: If tbe 
p~oof ban 110t been goon in ~'bJ, tbe Wefellnant ougbt tbeu to babe l1fmUrrelJ in 
l!.am to it; but !Jere t~e WefenlJant 1)atb not Co llone, but be batb confe1ien tbe fame, 
fo tlJat tfJi~is nom abmittfll bp !Jim. . 

11m, fo t!Je lUD~ment lJere 6UglJt to remaiu in fo~te, ann tlJe ,Iaintiff ou~bt to 
ba\le.bis ~rit of enquirp ofWamage~. 

'.2. t. Jones Jufiice. ,.as to tbe firft (JJ;tceptiou, tl)at bere i~ lt~ remebp fo~ tbi$ 
iitelief: , : 

.as to t!JiS, tl)t point grolllS bp rearon of t1)t 1lttl\Ur£) o~ bp reafon of tlJe <1t'tt~ " 
nom; ·if bp 1tfnutt, 1)e mal' t1)en l1iilrafn; if bp <!Cullom, t~en to be cOllfill£t£n 
l1Il)atremellp fo~ tbis) a~ to babe tlJe (Cullom to maintain tbe rdief, Co alro to balle 
tbe <Irullom tomaintaiu l;tp temellp fo~ tbt~ ~eriot Cullom, not to· lItllrain but 
bp <tullom. .." 

31f Jl\elief be nue bl' <ll:ullom lJe lJatb no remel'lp fo) tbis but bp <tullom; bere 
{tJete i~ a 1ltenure laitJ beCine~ tlJe <1t'ullom) it i$ laitJ, tbat te bdb of lJim per re1e
vium, to be paiD fecundum confuetl:ldinern Mallerij, but tbat it is lIue, lJp 1[euurt, anb 
tb£ll be IJad) gOOl! rtmelJp f~ tl,is,· anll Co !Jer€ be IJat~ gOO]) remttJp fo~ tbt~, ann 
tbat tl)r confillOtation is goon in (ubaanee. . 
~p to tbe lall potnt, tbat be hlas to make t"l)i~ to appear, tbtP as; it ip ~re 

laitl) 
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iaib, is ~oon in fubllance) anll tIJe ~eftnnant badJ maDe all goon bp bi~ ¢on~ 
feiTion. 

3. Dodderidge Jufike. ~p tlJe llBook iit temps, E. I. tit Relief, anll 40 E. 3. 
it is agrecb, t;1)at JJldid i11110 part of ~erllicc, anll tiJcrcfo~c till oUt later time a~ 
grrell t1)at ilDtbt Ipct1) fo~ it, tbi)) map be inciDent to tlJe !!Cenme, but ret no part 
of (1)e' ~enute. . 

1ICbe ~tatute of Magna Charta, i~ in part Introductivum novi juris, fOl- tlJC Stat. of J1dg~ 
~aron£i relief befo~e tbil' ~tatute llla~ at tbe Jiling53 plea[ufr, a~ appcar~ bp n3 chart;!, 
Glanvile tit. Relief; but dje ~tatute of Magna Charta batb nom mane tbi13 
certain. 

3lf bp tbi~ Wedaration it appear.s') tl)at tbe t\clief i9 bue bp ¢ullom, tgtn no tee 
menp can t\jere be fo~ tl)lS tut -bp <ltullom! ~o apter cafe map be rcfcmbl£:o to tbi$, 
but tbe cafe of tbe 'll)eriot, fo~ 113ertot ~crtltc'e \Je mal' (cife o~ lIiftratn, but f{J~ 
~ertot <ltutlOnl, fei£c, az it iz refolbcD in Plowdens Commentaries, in vVood
lands <!tafe, fecontJ pOint! jf (Jue bp ~utlom, 11)e(e is tl)£ll a failer of part of tte 
(onfillet8tion ; f01- t\Jen t\Jc l'oint bltlllle,1Ubctyet t1)c atycr part of ti)C contilJeration 
111m uptoiD tlJc p~omife)o1- not; tl)at t\Jc (arne bltllnot, llut aU tb£ continuations aI~ 
lellgell, oug1)t to bc petfo~mei), 01- no action upon tbe <tafe Hetl) upon tbe Aifumpfit, 
I G Eliz. Dyer, .a confil1cratilm .e.o raUe an Aifumpfir, ougbt to be a mutual re~ 
tompence. 

6 H.7~ fo1. I I.a notable <tafe in ~rerpars alljul1gell upon a <ltoncO~l1 tl)tre pleal1~ 
tll, t\Jat t\Jc Wefelroant moulo Do nuo tgtng.s', it is no <ltonc(J~b unlefz tbat tott) cge 
tbtngz are 1I0ne, 1)e ougbt tn pctfo1-m all. . . 
~s to tl)e otbet matter, 1ll\Jetl)et bc ft)aU take al1bantage of tl)t~ Weclaration af~ 

tet1)i£i o1U~ confetTio" ; as to t\Jis, lJc map take allbantage of tlJe tIDedaration; fo} 
altl)ougl) be tadJ conferrell tl)t~ matter, pet \Je map bleU fi)£m unto uz, tunt ble, a53 
3jun ge £1 , UJcultJ gtbt an ertanfOU.s lUbgment; t\Jtz l)e map flJebl unto u" bp blap 
llf p~£llelltton) & ut amicus Curire) in .artea of lUl1gment • 

.a~ to t1)c ®1:ccptton taken fo~ tbe making (If t\Jiz to appear tbat tl)t JJlent 11la£t 
lIue, 1)nbl ti)iJ.' oug1)t to be llene, bp t1)e p~efentmfnt of tbe tAnnage, anti tl)£ reltef, 
bl' tue ilioU~ of tl)c ([ourt; anti fo it is e~PHffell in tte Declaration to be! .a~ to 
tbis manner of appearance, in 1)is imagination be t1)ougl)t 1)e (oulo make it appear, 
but t'ui~ i)) NO full p~f)but l)e ouglJt to ilJe1l1 tbat tl)e (ame wa~ paitl)fo~ tbl? ~te\llarll 
mal' put in bluat be \lIill, but be ougbt to make it appear tbat tl)e fame 1l.la~ pain, 
Bntl t~n \1.1£ ate ttl }ul.1gc upon it! ~ntJ fo \lIit\Jont anI' abfolute o~ final opinion fn 
tlJifi) <taft gitltu, 1)e lJefiutt time to be funger 8Dbifeb \Jerein.· . 

4. Crew,Chief J ufiice. :m:mo l!\eUef.s bere IaiiJ to be tme up renron of tmo r£llc~ 
-tal alienations ; a~ to d)£ ~afe 14 H. 4. tl)e 4l:afe de recordare longum, if l!\£~ 
lief groblz Due bp <[utlom, tl.'Jcre it is clear tl)at be ougtt aUo to \Jab!? a <ltutlllm 
to enable bim to baue means to t£cober t\Jiz; ge1l£tallp ~elt£f~ ate to be pato upon 
t1)e tJeat1) of liC.enant11, bete I)e daint~ to babe tbiz upon Cllcrp aItenation; bete 
tlJis i~ Due bl? ~uftom, not bp .m::enure; l)ere 1blo t1)111gZ arc to be mane to appear) 
anti tbis tWO 111a1'9, one \1.1ap fo~ (1)e 1\ent bp tue l)omage,anll fo~ tbe lItelief tl)at is title 
bp tlJe lItbthn if be bat1) matte bere t\Je lacnt anlltl)e U£lief fuiftctentlp to appeat ta 
be tlue iz tlJe quetlion ; if t\Je p~omife be in fuel) a manner, t\Jat if bc ilJaU make it ta 
appea~ tbat dJe lIient anti ltteHef were but) ge ougiJt in purfuit of ti)i~ to make tbi~ 
appear bp ilttf.on) ~nll bp P100f in tbi9.. . . 

.az to tlJe (onfetTton bere, be tlJallnot be atltlnttrtJ to fap aftet tlJ1G, tlJat t~e fame 
is not lIue; 811 toucbing tiJiS, vide 7 R. 2. Fitz. tit. Bar, placito 241• mbat manncr 
of p~oof ougt)t to be bli)£rt 'btfl'J~e t1)e ~tiit)anl'J lll1)£tC ~n tbe .artion ! alr~ l)c ougbt 
to make botb to appear, t1)at tbc JJlent ann alfo tue JJldtef maz nut, anti If be onl},' 
makc£! part to appear, IJ£ is \tDt to ba~e ~i~ .actton; a~ if a ~an nod) ~~omi(£ to 
allotf]er {(I mutb, !f 1)£ tleHler}) unto btm fa maul' £lnuart£r~ (If ~Otl1) If be. J;I€~ 

It\ltt~ 
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tiuers but part,be fiJaU not babe bi~ .action upon tbe ~are fo~ tbe p~omire)befo~e be 
l)atl) nelibCUI! aU. ' 

.anI! fo 1tJitl)out allp furtber nebate at'tbi~ time, tl)i~ p&illcipaI ~afe reilen upon a 
Curia advilare vult) ann fo t1)e fame bla~ abjournen to a furt1)er time. 

Trio. 2 Car. .9 ftet1tJarllS, (S) Termin .. Trin. 2 Caroli RegiS' B. R. (1)i~ <tafe \tla~ moben again' 
B.R. &c. nnll arguen at tl)e llJ3ar, anll after bp all tbe four 3ubges, blbo agreetJ aU in optnio~ 

fo~ (1)e plaintiff, ann acco~llinglp bp t1)e lttule of (1)e <to un 3lungment blM eben 
giben, anll (0 cutrell fo~ t1)e plaintiff. 

Turnor Plaintiff, againfi Denning Defendant. 

Entred Termin. Trin. I Caroli Regis B. R. 
Rot. 10.7. 

Trefpilfs. I~ all .action LTf1trefpar~, fOl- 1!Cterpaf~ none 1Uitb bis <tattd in tllJo c1t1ofes of 
tbe plaintitl~, (1)e one caUen t1)e Court-Clofe, t1)e Ottu caUen tte Moor-CIofe, 

annlap£ltbe :m::refpaf£l blitl) 'a continuance. 
1lr::l)e IlDefennant in lll3ar, fi)elll~ tl)at tbe Court-Clofe i~ne~t abjopning to tl)e 

Moor-Clore, anll t1)at tbe Moor-Clofe i£l 11e~t tUIJopning unto a Meadow-Clore, 
ann (1)at I)e, ann aU t1)e ~ccupter~ of tge Cain Meadow-Clore, J;abe ufen fugare 
& refugare averia fua, from tbe Meadow-Clofe to tbe MooT-Clofe, ann from 
t1)ence to tbe Court-Clofe, an]) Iap£l an <!ellate in 1)imfeIf, at 1UiU) in tbe Meadow
CloCe ; anti tbat be acco~tltng to (1)e ufage at tbe fame ttme,bin cbare anti re~c1)afe ti~ 
CitattIe. 

tIllpon tIJi!! 19lea in ~ar, tbe plaintiff nemu.rrell in ll.atu, hecaufe the <tullom bl' 
l)im allfllgeb~ i~ onlp a <tullom to DO bJ~ong to anotber, blbtcb t1)e lLaltt atljtttlge£I to 
be a ban <lI:ullnm. . 

Coke 4 pars, in Gatewards <taCe, ll'Cenant at .ill map p~efcrihe in cafe ofp~ofit) 
Judgme~t . for but not in cafe of eafement 
the Plalntlff • ., 1... 1... 1... '" 
&c. ' :i!Cl)e lllbole <ltOUtt cleat of optnton, tyat t~e 116ar yere was not gOOD, anll tlJat tue 

19latutiff bab ~oon cauCe to nemur unto it, becaufe tbe (JCUllOll~ bp tbe IlDifentJanc 
allctJgctJ) t~ onlp to 110 a bl~on!!, ann fo not gOOD, anti fo fOl- tbl£l eaure tbe 115ar t~ 
iQfufficient~ anD (1)eref.o~e bp etc :litulc of tbe ~outt) 3ullgmellt bla£l giben f~ tte 
~laintttf. 

Alfrey Plaintiff, againfl: Blacl{a1l1ore Defendant. 

A Alilon IJfl an 2Iction upon tl)e <lI:afe fo~ a p~omire, fo~ pal'ment of a ~attfage ,o~tfou) 
o:theCafe~g; upon Non affurnplit pIe8t1eO, a ttlerbict tua~ founn fo~ tte @latmitl. 
a promlre. 3lt tua~ moben in .arrell of ]ubgmmt, tbat t'be ;r.eciaration blas 110t goob, be~ 
~atch. 91. eaure (1)at no notice i~ tl)ereln e:rp~erren to be gt\len bp clJG ~laintitl to tbe mefe11::: 

col, '59· nant, of t1)e nap of tbe ~atriage) befo~e tubicb time tbe IlDefenl)8ut 1lla~ not boul11.1 
to pap tbi~? acco~tling to Barrows (are, 18 Eliz. Dyer, fo1. 354. 

,againll tbi~ it 1l1a~ urgeD, tbat 110 notice tete i~ to be gt\len; tfJe ~onp bete bp 
. tl)£ 
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(be plomife, i~ to be paity ad diem Maritagij, vel infra decem dies poll: Maritagium; 
11ut if notice ouglJt to be gfben (If tl)ig, it ig fufficient f(j~ l)im to giue t~i~ tn tbe 
11Declaration) anti if uoticc be requifitc, (1)i5 ig tben impYietJ in tiJI? requcCt mal1€) ano 
bere tlJe p~omi£e 1Ua~ mane bp tiJe jFatber; 11.11)ere tbe p~omi(e 1Ua~ malle bp a 
~trang£r, tl)ere llOtiC!' i~ to be gtbcn, but tleell~ not to lap tt19 in tbe IDeclaration; 
but bluere tbe p~omire 11.1ag malle ill' tl)e jFatl)er, ag {Jere in tl)t~ ([a(e tl)e fame11.1as, 
no notice i9 requifite to be giben; anti tl)t~ i~ tlJe lliffcrenee, f9~ tbe }La11.1 p~efumes~ 
tl)8t l)e ball notice of tlJhJ) anll fo tbig is not to be al1cngeil iri tl)e Wedaration, if 
it be no part of tbe p~omi(e ; tlJe notice bere ig no part of tbc·p~omi(e, (ag it 111a).) 
urgctl) anti tbc requell onlpimplieg a notice, tbig being a notice in it felf. 

Jones J uftice. ']f one 'Ootb p~omife tlJat T. S. {ball pal' a ~um nf ~onp to a tuirn 
perCon, UPOlt tue ~arriage~tJap of I. D. be ougbt to pap tbiz at bi$ pert!. 

Coke 6 pars, in Boothies ([afc) tl)ere it appearg no llifference to be 11.1lJerc tbe C k 6 _' 
papment is to be to tbe panp,antJ 1Ul)ere to a ~trangct upon requell; a requell ~ere B~(lt~ies t:f~: 
i~ to be lain, but 110 netice, anll tcre 19 a requelllaitJ, tbe 11.1bicb implfe~ an abro~ 
lute notice; bere tbe partp batb election to pap (1)tg at t1)e 11ap of £!ljarrfage, o~ ten 
llap~ after; lJere tbe (arne not pain at tbe nap, tben tbe tent!) nap after 1l1a~ ~i~ 
lIap of papment ; bere tue rcqucll i~ lain, anll tbat be batb not pain tbi~, anD tlJi~ 
implies a fufficient notice: .a~ if one be hountl to make a ~onbepancc, fucl) a~ dJe 
<1tounfd of tlJc otl)er mall allbffe, anb fbClll.£l in bi~ .artion b~ougbt fo~ h~eaelJ) tbat 
fbe <!tounrcl lIill alJ\1tre fucl) <1I:onbcpance, anl) (1)at be requircll bim to cJ;emte (1)i~, 
anll fi)e11.1£) not tbat be gabebtm notice of tbe particulars of (1)i$. . 

31n Frances ([afe, Coke~ pars, fol. 89. 31t appear~ tbat a requell implies alt Coke 8 rp3rs~ 
.ot1)er <1I:tttumllal1Ce~... 89· Prances 

. ]n t\Jil;1 ([afe (1)e Wedaration ifJ gOOl!, ann lUlJgmcnt ougbc to be gi1.1en fo~ t1)e cafe. 
plainttff. . 

whitlock Jufiice. 1[;1)e fole point \Jetc confitlerable i~, m.l)ecbet tlJc notice be 
an}? part of tte Inomire; a~ to tl)is notbing can be (1)e fubllamial part of tbe Af
fumpfit, but tbat 1llbtclJ is containen in t1)e IDeclaration, requcll i.s to he malle to 
bim, to babe 1)im up tbig to take notice t1)at t1)e ~arriage i~ pall, fo t!Jat tbe reqlteR 
8nllltotice i~ aU onc, anll no eaufe L1)ere is to e~p~e(.s anl' notlce to be gOlen to tim, 
t1)e rcquell being a futItcient notice of it felf, anll cleadl' no notice ougbt to be l)ere 
lain in tbe IlDeclaration.· . 

jICtJe 1l1lJoie ([outt agreell bere.in, tbat t1)e IDeclaratiolt i~ gOOl1) 1UitlJout anp no~ Juci ment (ot' 
tice tbereill alle:ogcn to be giben) 11.1bi(1) neetl9 not to be, anll tb£tefo~e bp tue tule the gplaintitf. 
of tlJc ([ourt, 31u:ogmellt llJa~ gibcn fo~ tbe ,lain tiff. 

Nota, 1[;bat Hitcham Serjeailt Ie Roy, being p~crent in ([ourt ltIbrn t1)is Iail mattet Nota, 
b.la~ llchattll, tnfo~mell tlJe <ltourt, tbat te \Jall tlJ£ {arne lIap mobell tbe 3.utJge~ of 
tbe C. B. in t1)e like ([afe, anll t\Jere it 11.1a~ allfungctJ bp tbem aU clearlp in tl)c like 
cn::afe, anti tlJe fame quellion manc) tbat 110 notice 11.1as to be giben; but if nottc£; 
blas requifitc, t1)en t\Jep ~eln aUo deadp, tl)at tlJc tequell bdn~ mane., tmplpciJ 6t' 
notice, anti tuM a f"tlfcient notice in it fdf, 
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Shury Plaintiff, againfi Brown Defendant. 

Entred Termin. Hillar. 20 J ac. B. R. 
Rot. 171. 

Debt for Rent. I~ an ,action of 1!Debt fo~ 1ttellt uferben 'upon a lLeafe fo~ pear~, lI~ougbt Ill' t~t 
Latch. 99. 19Jaimiff a~ an affignre of an affignre t ~be <!tare ann point rellen upon tbe 
Bent 159· ltlo~n~ of JJteferbation) rte }Leafe fo~ l'ear~ ltla~ mane renn~ing laene in tbi~ man~ 

ner, (5) Reddendo inde annuatim) durante terrnino prredi6l:o, a certain laent ta 
tim ann to bi~ affignrei1, ann bie~) ~better bi~ ~£ir anb bi~ .alfignre {ball babe 
tbi,£llaent o~ not, ltla~ tbe (ole point tnallen upon fo~ matter in lLaltl. 

jfo~ tbe 19Iaintiff it ltla£i urgen, tlJat tl)1zlItent bl' tbe 1l.1o~tJz of tlJe lIteferbation, 
fiJall continue During tbt l:tllJole tetm, anb bp tlJe blo~n~ fubfequent,tt i~ (utficiendp 
llenoten mlJo fiJalllJabe tlJe JJtent. 

H 0 r li.Bp 27 H 8. fol.19. IittmreferUttlllUrintr f"e term, l'I'entraUl' tlJi~ fiJaU 1'1'0 blitb 27 .0.1.19' 2) IJ 2) 2) 

tbc Jl\cberaon. -
JoE. 4. fol. 'J 8. bp Littleton, it J,Lrn(e mabe fo~ pear» blitbout m.entioning of 

~tirs, brcauer tbe ~eft i~ to baue tlJe lItebedion) be {ball tlUO babe tlJe laem ; [0 i£' 
3 J H.g. Dyer, tl)e llEooIt of 3 I H. 8. Dyer) foJ. 45. tlJe }Leffo) anti bi~ ~eirs fiJall babe tbe lItent 
f·4S· &c. gtncraUl', & 6 E. 2. Fitz. tit. Voucher, placito 258. tlJat'tbe 1I\tnt referbrb {baH 

go to lJim ltlbo batb tte (!J;llatt, anti ltlity tl)is ague~ Plowdens Commentaries, 
fol. 171. in Hill anti Granges ~a(t, anlJ Coke 5 pars, fo1. II I. Malloryes ~afe; 
ttt uferbation in tl)e p~fndpal cn:a(t) f~ pearl}? tluting tl)e term, to tim, anti to l)i)3 
alTtgnees) anll tl)fs i~ a fuffident nenotation of dJe perron, blUO t~ t9 baue tl)i~ 
lItent. 

jFo~ tlJe 1IDtfenllant it bla~ urgen, tlJat tbe 19laintiff lJere b~ings an action of 
Debt fo~ li\cnt~ as an QUTignre ; tlJat tlJe lItent lJere !lotl) not (ontinue, becaufe it 

P Cc 11 E' noelJ not appear t{Jat John 5hury bla£' Jibing)' anb tl)i~ is not abetteD, Pafch. II E·3· 
&~~ • II • 3· Fitz. tit. A1li[e placito 86. arme fo~ a litem, toucbtvg t1)e feberal 1Uo~l1£, of refer~ 

batton. 

~r H.g. Dyer. 
Coke 5 pars, 
&c. 
Comment. f. 
J71. &c. 

I. Whitlock J ufiice. m::1)e )ficn t lJcre is to lJaue continuauc~, ~eing rrfertJelJ, litt~ 
ting tbe term, anD tlJe ~cit £balll)aue tlJi£', anD tbe uafon of tbts ls,iJecaufe a }Leafe 

J fo~ pears is a comra!!, anD in tl)i£', becaufe tlJcre i~ quid pro quo, tlJe }Labl fabour£, 
tbis tccompencc, (S) tbe lI\cnt fo~ tbe ll.antl; anD tberefo~e tbe (arne t£i to l)abe 
continuance nuring tte term; anD tbi£) is llatural equitp, & de jure commun~ anb 
tbe }Law fa\1our.s Ibis recomprnce, tbi" being jus commutativum, bll)iclJ ti)e :J.L.a1U 
fll\.lOUt9. 3lf oue make£' a jFroffmrnt in fre) anti tlGtlJ not ~PUf.G a uk) anb conatles' 
tation, t{Je }La1U tben (attl),tbat tbiS £ball be to tl)£ u(e of tlJe jf£oifo;; bere tbe lLam 
gi~c~ a recompence fo; tbat l.1llJicb 1£1 paff£tI from 1)im; Jf one makez a llcafc, anll 
no rcfetllation of anl' laent in it, tbe haw referlle£i jFealtp fo~ bim, anb tl)at be £ball 
gUle l)t~ attrnllancc) in 3 I H.8. Dyer, tlJete is a gcneral rcflZtbation, anti fo tbiS left 
to tlJe couftrurtion of lLabl, Coke 5 pars, in Malloryes <!tafr. a u(etbation to all 
.abbot anti lJis eucc(ffo~~ tbis i~ goob tl)cre to botb. Commentaries) foI.l 71. in Hill 
aUD Granges ~a(e. lItent re(crbetl papable at Mich. anti Lady-day, ann t1)is }Lcaee 
maDe in January, be tuill babe tbe firft l.ady-days JJtCtlt, bi> conftrurtion (if lL.abJ. 
3ln tlJiz p~incipal <!rafe l)ctc, tbe contract of tlJe patties is plain, tbat d)e laene is to 

4H•6• r.20. l)abe continuance tluring tbe term) anti tlJc }La1lJ 1Utll upboln tlJi» 4 H. 6. fol. 26. 
to p~liIl.le tbat tbe laent mall ~o to tbe l\)etr) blbcre it t~ not r.eferl1el1 to bim, up rr~ 

p~ef~ 
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p~e{~ \llO~lJ~) anb tbi~ bp renCon anti conftruaion of Jl..all1, anti (0 it mall bt bert in 
tbt~ <!tafe. anti fo upon tbe blbole matter) tbe )aene ~ere continues to tbe it;Jeit) 
~~ to t1)e a1Ti~n~ of tbe tu1)ole JJ..anl.l) During tbe term; ann tbat 3ungment oug~t 
to be giben fo~ t1)e ~laintttf. 

1.. Jones Juftice aguen 1)eretn fo~ tue 101aintiff, tl)at tbe rdetbAtion bere fiJall 
be to 1)im annl)i~ ~efr~) anti 1)e llabing alieneb tlJe reberlion, cue alienee 11)a11 
!)abe tue lRent, 1"1 E. 3. Fitz. tit. atTire fo~ )aent, placito 86. tl)at tlJe )acne O;JaU go . 
to tlJe ~eir, but tl)i~ i~ not tlJere rerolben in Browning anb Befions ctafe, in t1)e I \i~' ~i F.It~ 
€omm£ntarie~; t1)ere t1)e reCerbatifln tua~ not tluting t1)e term) a~ lJere in tlJi.9 <taCe ~~ 1 ~cP aclto 
it i~, 10 E.4. fob 8. anD 27 H. 8. fo1.19. an opinioutucre 1~ upon tlJe point of r£:$ • • 
ferbation, in tu1)ac manner el)e laent fiJall go; ann t1)erc) fo1. 29. (ome otber opinion 
tl)ere is as cou(1)ing t1)t~) ann (0 in 3 I H. 8. Dyer. 116ut tlJi~ (!taCe 1)cu, betp 
mu(1) nitferetl) from tb~<JI:afe bll)ere t1)e refermulon 1£1 to t1)e l1dTo~ l)imfclf particul 3tH• 8 D'-p~ 
ladp; fo~ 1)ere in t1)t£l <JI:afe, t1)ere i~ an €~p~ef£i re£etbation of tbe partp \)imfeif, • ~ oj, 

dUl'Jncetermino prredicto annuatim, to t1)£ }Leffo~) ann to lJi~ affgn~; but if tlJe 
fame 1)aD been t£fetbetl, annuJtim, to t1)e )LetTo~ outing lJt~ life, tben tbe fame ~ent 
iboultl babe ban no longer continuance. 31 grounn mp opinion tbi~ war, upon Hill 
anti -Granges ((Cafe in tlJe Commentaries~ !1f ~ent be tderb£tI, annuatim du- HIll and Gw.", 
rante termino prredi6l:o" t1)e firll parment to bq~in ttu!) p£ar~ after, tlJi~ control£) gts Cafe. Com. 
t!Je tuollY£I (If referbation. llI3ut it i~ not fu 1)ert in tlJi~ <JI:afc. 31f \11e 11)aU net 
make fucb a <!tonllruaion in tlJt~ <ta(r, tue fiJoulb tben go againll £11 (I lUl'Igmetltg ; 
t1)£ one Coke 8 pars, in Whitlocks <JI:afe, anti tte ot1)er) Coke 5 pars, in Mallo-
ryes «Cafe; 1)ert tbe ~enc i)l re£etbetl annuatim durante termino prreditto; ann Coke 8 pm, 
tbe limitation of t1)e papment come~ aftettuatlY~) (5) to 11)e }l.,effoh ann to bi£) xif~ ffhitlQ't~ c~(e:4 
fign~. 3ln Mallory€s Cltafc, "t1)ere it i~ tentl~ing laent' to lJim, o~ to lJi£' ~uccetTol~ ; &C'J 
tl)i~ )aent mall not go to tbe ~uccclro~~; but tbere t1)e re£erbation \Ua~, durante 
termino prredicto, tbe firft \t1o~tI£I caftt' t1)e <!ellatc) fo~ tlJe referbation" anti tbe 0::= 
tuet 1tlo~tJ~ (or Succe1fors) are boitl, anll Io tl)c firll bJOllJ£I to carrp, ann to (ettle 
t1)e rderbation, tbe De1)et bJo~n£l onlp fo~ limitation oft1)e papmcnt, fo~ tl)ere ate no 
blo~tI~ of rderbatiou) but of ltmitation of papment; ann fo in t1)is <JI:afe tbe 10latn~ 
tiff bacb gOOD eaufe (If aaiou, anll (0 :Jungment oug1)t to be gibeu fo~ lJtm~ 

3. Dodderidge Jufiice, 31 tum not notull£liber anp hil1Ding opinion in tti~ ~arrt 
€oncdt~ are but like unto fpaddc,; of j!=iu. 1 babe bietuctl all t1)e )]Books. 

it£) to cbe gencrallaearon. I. $Co t1)£ tuoltl£i of nemife, ttC}? are tbe 1.Uo~tI£I of 
t1)e jleffo~, ann fo t1)e tuO~lJ£I of )aererbation, are t1)e 1tJo~tI~ of tbe ll.effo~) anll M 
I)e llotl) tlemiCe tbis, fo it tbaU tlantl, ann as be DOtlJ re(etbe t1)e Jacm, fa dJe fame 
al£o fiJaU be bp conllru(tion of )Latu; but if be Ieabcs;l tlJi~ to dJe tConllruction, 
anti to tb£ referbacfon of )Latu, t1)en tbt~ to go lJJitlJ tlJe <!ellnte, anti tJuritlg t1)ts 
~llate) (1)e fame ilJaU babe continuancc. 31f l)e bimfdf ti~ makt bi£' referbation tna 
fbo~t, 1)e oug1)t to be 1DtclJ ct1)i£l c61ntentelJ, becau(e tui£' i~ ut~ own .aa fa to no) & 
volenti nOll fit injuria. 

31n a )aeferb8tion t1)ere ate tbere tb~£e tbing£i couO:otrablr. (S.) 
I. SIC{Je quantitp of (1)e )aent refetbelJ. 
~. 1lI:1)e perron 1l.lbo i~ to \)a\lt tlJi~) to tul)om it i~ re(erUell; anti 
3. £belimitation of tl)e time tuben tl)i£ll[ent is to be patti; ann aU tlJi~ tells iu 

tbe ltmitatiou, anb appointment oftbe }J.,eU'ol-lJim£df, tubo Dot1) rererbe t1)is. 
I. jFo~ clJe quantitp of tlJe Jltent, t1)is is to be accol-tJtn~ to tbat tubf(1) be bimrdf 

l)atb refcrbcb to be pain, asappear~ bp II E. 3. & 50 E.3' tuuere 20 1. bla~ reCet\ltn 
f(J~ t1)£Iatlpcar, ann goon. '. . , II E •• 8c 

2. as toucbtng tl)e perron tuba t£l to l)abe t1)IS )acnt. 3lf tUl1~ be gentraU!' left E. 3.
1 so 

to t1)e conftruaion of )Law, t1)en t1)e }tatu tum (peak fo) bim, anl1tutn make ,"~is " 
~ent to be tncinent unto tbe retJerfion, but if tbe part}? f~eakfj fo~ btmCelf anll te~ 
re~b£~ t~t~ ~entunto btmrdf~tuen tbtfj )t\£Ut tlJall ~o tlO funtef~UOt babeanplon£ft 

11 " "mGinU311ce 
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continuance t1)an acco~lling to bi~ obm rCferbatlOn; ann tbaU tben babe t~ts onlp 
bfltillg bt~ time. 

3if tWo 3lotnt~ltenant~ tiD malte nJleafe fo~ pears, rcntl~ing lacnt to one of tlJem, 
tlJi£l i~ goon, ann t~e ot1)er fbaU not lJabe it, ncitl)cr il)aU it go \lIttlJ tbc reberlion. 
:ID:Wo 3lopnt~m::enams in fre,o~ fo~ Hfc,ti)e oue of tbem mak£~ a heaCe fo~ pear~,ten~ 
tI~iug lItcnt, tlJe (ld)er {ball not I;abe tbt~ lIteut, becaufe not p~ibp to (lJe 'Jleafe. 31n 
tbi~ ~a£e l)cre notu in qu£ftion, 31f lUl)~ment il)aU be ~ibcn a~ainll tlJe lRent, tbat 
tbe fame [9 not to l)abe continuance ; fud) a 3ul.1~mcnt I;ere giben, ltlill not anp 
ltlap9 1)urt tbe 31u:ngments ~iben in Mallotyes, no~ in Whitlocks Cll:afe. 3ln Mal
loryts <!tafe, tb£t£ is no £Iertten, t1)e blo~l.1 (0r) tbere taken fo~ (and) tbfre it apf 
pears 1 tat tI;e lItent Was to ~abe continuance, wI;fcI; couIo not fo be,tf (or)bab not bam 
taken fo~ (and) but tbe contlruction tI;ere, was 110t mab"e' upon anp blo~l)~ of rcr£r~ 
bation. .a lLeafc fo~ pear~ mabe, rentJ~ing 20 s. lItent annuatim durante tertnino 
prrediCto, tI;f£i £ball go to tl)e ~eir, t~ere being no retlraint; fo~ tl)ere it i15 aU one,a9 
if t~e Jacnt balJ been generaUp referbelJ; but if be ban CailJ,renn~fng Jaene to timfeIf1 

durante termino pr~dicto, d)e lItent tI;ere bp anp conllruction {ball nnt be C;ttCUO£lJ 
to ~(lbe anp larger cnntinuance, but onlp to tbe Jj.etTo~ I;tm(eU, bJbo bad) fo re(erben 
tb£.9 Jacnt. 

]n tbi,; <tafe nobl in lluellion, if it bab been nemanlJelJ of I;im, ll1bo was to babe 
tbis Jaent '1 be mouln babe anfllleretJ tbat tI;i~ il)oullJ be to I;im,antJ to tf£i .afftgn~ ; 
anti not to I;i.9 ~eir, but I;e I;imfdf to I;abe tI;i,;,if lJe !bouIlI Iibf fo long; if not, tbeu 
bis alTfgneeto babe tbi9, if alIi~nen ober bp bim, tluting tbe term; & pofito,tl)at I;e 
atTign15 tbi.9 ober to nne, blI;o atrtgn~ it to anotI;er, tI;e atTignre of tbe ~ffignti 
!ball babe tbi~ lItent, but not tI;e ~£ir, blbere no alTignment bla~ matle, anti fo upon 
tI;e wbole matter, tI;c JL\ent I;ere lIot!) not continue, anti lungment ougbt to lle gtbfU 
agatntl tI;c i0laintitT. 

4. Crew Chief Jufiice. 1tbcce are ionceipt,; tranfcentlent, being rational, anD 
1l1lJitb are grounben upon tI;e teafon~ of }L.abl, ann Cucb are not to be tejettctl, but 
berp mutb to be refperten. 

as to tbe referbation bere, tI;i,; being annuaUp durante termino pr~diCto) tbi~ f65 
tlJe contract matle bp tbe lLetro1-, to I;im, anti to I;i~ .alTignu£i, tI;ere are tI;e blo~b~ ; 
(0 tlJat bp tI;e intention oftI;e partte~,tlJe }J..e1Tre (15 to .pap bisllttnt to tbe lLeffohif be 
fbaU libe ,anll to I;i£i atTign&, if be tlies. 9{; to Malloryes <!Cafe, being in <tafe of a 
refertJation, tluting (be term) tI;e }1abl gibe,; a fabourable conllrurtion fo~ tI;e c(!n~ 
tinuance of t~e lItent, anti fueI; conftrurtion i~ to be mane in tbi£i, ann in tI;e like 
<ll:aCe~ a~ (ball be acco~1)ir.g to tbe meaning anD intention of tte partie,\?, bere in tbis 
p~tncipal €afe) tbe afftgnre of tbe atrignee b~iugs:s tI;isilrtion. ~f a J1eafe be matle 
renb~tng lItent annuaUp tluring tI;e term,to tlJe lLetro~,tbiS tlJall not go unto bt£i \l.)dr, 
fo~ it ftaU be intentlell to be to bim, if be {balllitJe Co long, but if be nies,llUting tbe 
term, bccaufe b1' bt~ £tP~er£i teferbation, be batI; fi:rftl tI;e papment upon tlJe }1eiToa. 
onlp,tlJi£; (ball go onIp unto bim. llBut I;ere In tbis p~incipal <!tafe, tI;e rerertJation i65, 
telltl~ing lItent annuaUp, durante [enTlO prredi6to,to tbe il..efi'oh'anb tll'-bi£i atrigutts:s ; 
fo tbat bp ttis I;e etPlain~ btmCclf, 1.llbo tlJoultl I;abe tI;i~ Uent (S) be) ann tis .ar~ 

B~tcberJ Cafe, ft~nres, ann tbis lItffers from Butchers (:a(1', tit en Hillar. 33 Eliz. C.B. Rot. I I 16. fOl
~1~. J~ ElIZ6 tbere tlJe ~eit b~ougbt tI;e .artion of Webc, ann be Was etclulletl b1' tbe 1l10~tlS of tbe 
J~dgm~~~f~r· referbation. ~nll fo upon tbe blI;ole matter, lUbgment ougbt to be giben fDa. tbe 
me Plaintiff, 10laintiff. 

llfterlllartJ,G Bridgeman ~etJeant moben tI;e <!tourt in tI;i~ <!taCe, to tabe lUbg~ 
went fo~ tbe plaintiff. 

Crew Chief Jufiice, Jones & Wh.itlock Jufiices, Dodderidge abCent, blere aU deat 
of opinion fo~ tbe 101atntiff, anti acco~llinglp tI;e iltule of tIJe <!tourt llla.s, tI;at if caufe 
(bp a time p~efi~elJ) l1las not fiJebJeb to tbe comrarp, 3ullgm£llt to be tben cntrell fo~ 
(be ,IaintitT, anb no caufe being mewes, 31utJgml'nt Wal) giben fo~ tbe 10lahltfff, anD 
t,tecutton ,a~en out. 

Calft 
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Calfe Plaintiff againfi Bingley, & Davies, the 
,Mainpernors of Hatt. 

Entred Termin. Hillar. 22 lac. B. R. Rot. 951. 

l Ja a Scire facias 8gainll tue 116ail) tbe <1l:afe appear en t6. be tti~. .a lungment A sc' e . c 

~ag gib£n againft Ri~hard Hall, tue @~incipal in B. R. ",pon tl)ig 31utlgment a Scat. t~f t;c~L 
~rtt of ~tro~ bloug'bc 111 tbe ®,:cuequer ([bamber) acco~!Jtn~ to tbe ~tatute of cap. 8. 
27 Elh. c. 8. anti tJanging tl)ig .~it of ®rroh bp tue p~oC!trement of tuemail of Jones 13g• 
Hall, Hall t1)e p~indpal appearetl) anll rentl~Cll ufmfelf in nifcbarge of bf£l llBail, ~~~h I~8. 
tangin~ ttfg .~it of ®rroh a Scire facias 11.1ag b~ouQ;l.Jt agatnft t1)£ lfail, Wl)o Ben:l~~4.5. 
pleanen in :otfcl)arge of tl)tg) tuac after tue ~~it of ®rro} b~ougut) anD IJal1gin~ Noy 82. 
tbtg, ttJ£ ~~tnctpal reddidit fe in exoneratione halliorum, anti aUn tbat bcfo&£ 
tuc Scire facias b~llUgUt, anll befo~e tlJe .~it bla~ betcrmill£lJ, anti IJimging t lJig, 
tu£ ~~i1lCipal tlpen; unto tl)f~ 101ca of tbe Wcfennant~, tue }plaintiff tI£mUrrfl'l in 
llaw. 

lltue ~uellion 1l1a~) Wbctl;er tbi~ be a gootl lBlca, in lIir(tar~c of tl)£ XEaH) 
anb 11luctber after aU tui~, tue ~lainttff mal' refo~t 8Q;ain unto tb£ ~ail up a 
Scire facias. 

3t 11.1ag urgelJ fo~ t~C ~laintiff) tbat tbi~ tJ.'Iiea 1t1a~ not gOOtl, bring Doublf) 
tbe fame bautnQ; t11.1o mattcr.s tiTtlable in tt, a~ I. tbe r£lltlerof cue bOllI' of t~c F~tn~ 
ctpaI, anll tbe feconll, tue Dead) of ttc ~~tncipaI, befo~e tbe ~hit of ®rro~ lIe~ 
termfnel1. 

Jones J uLtice. 3n a mtltit of ®rro~, tue tcno~ of tue lRcco&tJ i!3 fent a1.tJap, tnt 
tIle lRcco&!J it felf rcmaitl~ bete, vide tbe i:i>tatnte of 27 Eliz. b.lbicb gibeE tue 'Mt~tc 
nf (J];rro~in tl)c ®clJequcrY~bamber; upon a 31uDgment giben ~ere, bp tbe ~!~it of 
~rro&, ti)C birtuc anti cffieac!, of tue Neco~tI t~ (nfpenneD, anll in ]t!tJ~nunt of lLab:} 
ig no 'RcCO~ll, untH t~C j)ntlgmcnt be reberCcll, o~ affirme11, a~ appearp 6 EhI. . 
Dyer fLl!. 227,228.· 6 Ehz. Dye~J 

Curia, vVhitlock & Jones JuLtices being onlp p~cfent, ann dear. of opinion, f. 227,2<18, 

tuat tbemail t15 bp tbf15 11ifcbatgetl) anti tuat IJc cannoe after aU tl)t~, rcfo&t Unto 
t1.)e llBaiI. .Q!£l to ttJc tenner of tlJe p~imtpal) l)allgin~ t1)£ mQ;r~it :.of <lCrro~) red-
didit [e pri(ol1ce, tl)ig 1.)e map Well 110, anti tt)f~ is to ue €ntrctJ of UeroJ1J, anD tbuc 
oug1)t (lIfo to be n committitur bp tl)1? (tOlin) anD t~lS is trial.llc lip ti)e h~£co~l), iJIIl: 
lJe calluotlJe in ctecutton, as long as.; tlJc jUD(\mfnt' 1:emain.s tmnw:rminci), up 
fbI? Wllt~it of ([I;tro~; tltlting tlJig time,tl)c lJartp callnDt p~IlP IJim ill G::TfCutiCll, 
llcicl)er Cilll tl)e ~ourt grant bim to be in necmioll, bcraufe ttJat aU tl)e p~ociellillQ:g 
atc fu[pentlell, 1.)angtug tbe m1~it of ®t:rOh tut UC rcmainp in Cuftodia Marik-alli, 
to bl? ta!tcn in e~ecutton, after tl)e ~~it of <O;rr06 tletermillCtl, if juogment be af~ 
firmetl! aRtI if t UC parr}! \lJtU not tben p~ap i)im to be in £~emttoll) t te (['ourt 
wi!! tl)en tltTcuarge ~tm. 

Nota, tlJfft aU tlJ£ <!fer!t~ anti i1ttottrnrp~; fo~ tlJc courre of tl)C ([ourt fniD, anO 
info~m£tI tlJl1t 1)anging tbe ~r~it of <!erto}, tl)e i9~incipal map renner bi~, bOD)! in 
ctccution' in 'Ot(cl.)argl? of .t1)£ i.!fatl) becattfe tbe If\£co~i) of tue lJl3atl i~ a tliUimt l!\c~ 
,o~tJ of it felf, anti tbat a Scire facias mig1.)t be b~otlgut al!ainll tl)C ~aiI) pCUllaut 
tbc ~~it of ®rro~, qL10d non eit lex) tbe opinion of tI)e 3t1t1~c~ fo~ point in lLaw 
tctng Ilgail1ll ttellT~ 

Whitlock 
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Whitlock Jufiice. 1[;1)e point tere is, tu1Jetuet banging ti)ts &~it of ®ttoh tbe_ 

~~incipal map rentl£t I)imfelf pri(ollr, in llircl)arge (If bis llfaiI, o~ not, wUftber be 
tl1!11? 11lni'n£ tI)£ benefit wuicb tbe ILfIW f)atb gillen unto bim bp tbe mt~it of ®rtoh 

3,t tatb bren objecteD, tuat tte ~~tncilJal map rentlcr l)imfeif tn £~ecutioll, in 
exol1eratione of l)i~ llEail. 9~ to tlJi~ te cannot be in I?~£cution, pennant tbe ~~it 
(If ®trO~. 

Jones Jufiice agre£tJ 1tlitl) IJim terdn, yo~ tbttt. tIle "~it of ®rtln, fs a 
fufpeufion of ti)e 3ullgmcnt, anti tte partp cannot be In execution Co long a9 tbe' 
~uDgment bp tIJe tmi2-it of ®rrn~ tcmains ultiJecit:J£n; tte fame bdng bp tI)ts 
fufpenl.lcn; aUo if eve partp tlO not p~ap bim in I;~ecutioll) tbe <Il:.ourc 1tltlI tben 
l!i[cbar~e Uim. 

Whitlock J uHice agreell IJerein, t~e fole point IJcU confi~£rable i.s, bow, fo~ 
tuere map b£ a rcnller bp tue ~~inctpal of uimrelf,aftet tte s~tt of Cfrro~ b~ougut, 
ann banging cbe fame. 

Jones JuHice. -ben 3! was in tue C. B. tbiS was tben tbere in quell ion, 111t~~ 
ttet bp a Scire Facias tlJe partp migbe refo~t to tbe 115ail, after a _~it of ®rro6-
b~ottgl)t) anll tbere tl)is voint l1U'~ t1)en left a~ i'l que(fion not refoillen. 116ut 31 am 
of opintoll,ttat 1)e cannot in fucl) a manner t£fo~t unto tlJe ~ail, bp a Scire Facias, 
after tbe ~~it of ®trO~ b~ou~ut, fo~ b1' tbt~ ~~it of ®trO~) upon tbe 3Iutrgme~t 
bere giueu, tbere i~ a (fap of exccution, un ttl tbe 31utJgment be afftrmen o~ tllr~ 
affirmen. 

ilmll)en 3! Was in Ireland, a 'Jullgment was tbere gibell befo~e me, anb a .~it 
of ®tro~ b60uglJt bere upon tbt~ 3ungment, ann t1)£ teno~ (If tue il\eco~tJ Cent 1)i::: 
tbet, anll aftetwatns tbe lungmeut was afftrmetJ, 31 tben Din noubt wbftber 31 
migl)t p~oceelJ tbere to glbe ]ungment, becauCe tbe teno~ of tl)e il\eco~n mas bere 
in B. R. 31 put tbis queUiou l)ere to tbe 31unge~, to bUbe tlJeir i!tef12lution lJerein, 
etep tlib all bere ufollle, anti fent me t1)eit tefolution!) in tlJi£l, t1)at 31 migijt well 
tbere p~ocren to gibe 31UlJ~ment) tuuicb was [0 bone acco~llingIp. 

3!n tbis p~incipal <!Cafe, Curia, (S.) Jones & Whitlock being onlp p~ffent, after 
tlJe ~~it of ®trO~ b~ougl)t, anbbanging tl)i~, tbe p~incipaI renn~tng of l)tmfelf, 
cannot be P6apClJ in e);£cution, neitl)er can tbe <!Court grant 1)im to be in e~ecution, 
beeaufe tbat aU tte p~oc£etling~ ill t1)i.9 matter, are now {ufpenn£ll b1' tlJe ~~it of 
®rro~ b~ougbt, anb banging tIJe fame. .anb fo wit1)out anp funlJer bebate at tlJi~ 
time (tl)e Cltourt not being full) tbc fame tua~ alljotirnctJ to a funbu timc) to be 
mobet! again in full <!Court. 

T T · .afcerlnarllZ, (S) Termin. Trinit. 2 Car. Regis B.R. tbi~ matter was m(lllen again) erm. rln. 1. 
2 Car. R. B R. anll mttcy lleilatelJ. 
this matter Jones JuHice. m:l)C lEail mal' b~ing tn tbe p~indpal) at aup time bef06e tI)e 
moved again. 3lutlgmcnt affirmeD, but 1)e il)nll noe be p~apetJ to be in Execution, until tbe 3utJg~ 

mcnt be flffirmctJ o~ ntfaffirmci); bnt be fi)all remain in ~~ifol1 in cull'~, until 
tuis be DOne. 

Crew Chitf Juftice. ~anging t1)c 8ttt of <!I;rroh tbe llBail map b~fng in tbc 
tOllp of tIJe @~incipal) at anp time, bJbl?U be tuill, but bc tlJaIl not be p~apctJ ill 
e~cCtltion, befo~e ~ullgment be ailirmen o~ tlifaffirmeb. . 

Jones Jutl:ice. 3lt Wa~ beIll in Hobs Cltafe, tbat tbougb a Capias be againll t\Je ll6ail 
Hobbs Cafe. pet be map b~itlg in tl)e bonp of tbe 10~incipaI, at an1' time, befo~e tbe 3utlgmellt 

be affirmclJ. 1ltbe )lEail i~ not cbargeabie b£fo~e a Scire Facias b~(lUgbt agaiu(f bim. 
1lCbere ouglJt to be I + .a Capias againft tbe llI3a iI, bcfo~e lJe i~ to (barge bim, anti 
if tue li'~inctpal tlie~ befo~e tlJ~ Scire Facias, tlJe 1113ail bp tbi~ i~ tlifcbargetl, anti tbi~ 
bp tbe .att of </L)on. . 

1lCl)e <tDurc Wa~ cleat of opinion in tlJi~, tbat tl)e llI3ail 1l.1a~ uot to be cbargct!, 
but lip a Scire Facias firft tan againll bim, ann if befo~e tb£ Scire Facias, tbe 10~in~ 
dpal tlie%) tbe 116aU t1JaU be tJircbargcl), a~ bete in tbi~ p~incipal ~afe. 
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~~e ([;ourt 1tla£) aUo dear of opinion, tbat tbe lll5aif map b~fng in tl)e )lEonp of 

i~e 19~tncipal at anp time. llEut to (barge tue )lEatI) tbere (Jugbt to be il>ell1ell, E:bat 
tbe Capias 1tla~ returuelJ, nUll filell againft tue 1113atl. 

llCbe ([;OUtt 1.lla£) dear of opinion in tbi~ ([;a(e agninll tlJe ,raiutiiT, tbac be calt~ 
not ~aUe a Scire Facias againft tbe )lEail, after a ~~it of ~trc~ b~ougl)t, aull i)ang" 
tug tue fame; anlJ tbetdo~e tbc 1l\ule of tbe cICourt 111a~,tbat if tbe lDlitintiff ilJe1t.1elJ 
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not better caufe d)e ne~t 1Eenu) 3utlgmeuc tben to .be cucreD agatnft bim. .. 
aftn1.llarlJ~, (S.) Term. Mich. 2 Car. R. B. R.. fbi~ cICllfe 111ag mObeIl again, anll Termin. Mic~; 

arguelJ at tbe ~ar, an]) afcer bp aU tue lUl1ges, an]) at laft ai.ljuDgeD againft tbe Car.B.R. &,Co 

l0Iaiucfff. 
Crew Chief J uftice. ~t remain~ tJottbtful, lUbetl)er lJp tbe rentl~ing of bimfdf) be 

fiJaU be tn. e:te(utton, o~ not, reddidit (e in exoneratione manucaptorum [uorum, tlJe 
~~incipal bert DpeD, breve de errore tunc pendente indi(cu1To) be Dpcn btfo~c tb~ ltle~ 
turn of tlJe fjrft Scire Facias, tbete bcing no Capias at aU. 

Dodderidge JuHiee. 3f pOll lUill babe cJ;ccntiou, pon Dugbt tI)en to f{:£1U all 
t1)illg~ to enable pou to gaUe c~etution, to mew 1.llbettet tbere 11mz anl' Capias, o~ 
not, bere tbere lUas nonc. . 

Crew. 1[:1)e conDition is lJouble, to tenllcr ~imfelf) o~ to pap, &t. ~1l20 Capias 
~ere, but a Scire Facias agatntl tbe llBail, befo~e tbe return of it, tl)e ~~inctpal rcnll' 
lIetS 1)imfdf, ann banging tIJe m&ic of ®trO~ tJiel), tbe llBaiI bI' ttis ntfcbargen. 

Jones Jufiiee. :m:ue Wat l)cre i~ not Double, bnt tl)e lD~incipal map renDer l)lm? 
felf, befo~e 3uDgmCllt, ann tlJis is goon, but pet not to be in c~ecutioll) until afLet 
~utlgment) anD a p~aper to IJabt btm to be in eJ;ecutioll, but in tlJe interim, tbe 
~art1Jal map babe IJim in bis ~uilotlp, but be cannot be in erecution, banging t1)e 
~hit of ®rro~ ttnlJetetminn. 

ils to tbe ~Iea 1)ere of tbe IDefenDat1t~, rbe fame t~ gOOlJ, anll not 1I0UbU., as it 
111as obf£tt£lJ. . 

gs umcutng tl)e ~~inct13als r£lllJ~ing of bimfdf, ann tbe time bJbell be map Co St,les ~ Stli-: 
110. 3:n tude ~afc~, tbe funtc came to be quefttolten bctblren Styles anll Stager in t1)e gars Cafe) C.B. 
C. B. lUl)£n 31 1l.lM tlJere, & 43 Eliz. B. R. bct1l.lren Hobbs & Done fier, tbere Sec. 
qurtlioneD, lUlJctber upon a lntlgmcnt giuen, tbe ~~indpal, til rentJer timedf p~e~ 
fend!" o~ not umil a Capias. 

There Refolved, :Brbat bc i~ not to rennet ti~ bObI' lImil a Capias li~llUgbt, anll 
tCttltnc]) againft IJim) an~ t tat if tbe ~~incipal nics lJefo~e tt~ be none, tte llfatl 
i~ Difd)argelJ, anD tl)i~ fo a£trcn tune up all. . 

gnT) fo 1l.las tue <!tafc aHo in tbe C. B. 111bct£ agreeD, tbat if tl)e l£l~ilHipaIDpcn 
befo~e anp Capias taD, ann returneD, tbcre rc(ol\1eD) tl)£ ~aiI bp (1)i2 is ntfd)arg£Dl> 
Co tbat none can fall upon tbe llBail) until a Capias) ann if tbl? iB&indpal l.li{'~ 
ll£fo~c tbe )J£atl i.s Di(cIJargcn; anll if t{Jere lUa~ an p C3pias, ttt~ ()ugl)t to come on 
tbe ~latntitls part) to 11)£111 tbig to be fo, anI) tbat t~e Deatb of tte ~~itiCipal 1lJafj 
after ti)e r£turn of tbe Capias, ann tl)t~ to be fi)£l.lleD if!, l)im) bl' limp of l:~qJltcatiol1) 
but tbt~ be I)dtl) not tlone. . 

Dodderidge Jufiice. !!CIJC \.Ellen bere t~ not ~OO}), Me be p~ocrelJ~, alin fi.Je1i1p ttt 
l1eatlJ of tl)e 10~indpal) lJefo~e tte rcturn of tbe Scire Facias. 

Crew. 11Cl)c art of <tOOlJ I)cre l;atb lJifctargcb tbe 1fail. . 
Dodderidge. a Capias is firft to be ablat:oe~) anD no S.cii~ Facias to, b~ a~ai~ft 

tbe ~ail, befole a Capias i),all',anb returneD agamil tbc @~tnClpaI. ~ ~apla5 IS firlt 
to be taken agninll tlJe 10&UlrlpaI, an]) upon a l!\etutll maDe of Non en l11ventus, tbcn 
a Scire Facias to iJe Clgatnll ti)e )!fail) but not b£fo~e) fo~ pou cannot tbarge tbe 
~aiI, llcfo~e a' Capias IJalJ ag-aintl tue 19~illcipal, aUb t~e llI3ail map b~ttig in tlJe bObP 
of tb!; lD~incipal) but no (uci) ma,tter bere app£ar~) 1.llbICi) ,i1Jouln b,abC bt'£ll ff)e~ell bp 
dJe l~btntiff, to l)alJc rnatJleD l]lm, to I)alle lJaT) , £HCUtlOn agatntl tbe llEatl, ~o 
Capi:J.~ I.lC111g at an bere 11)CU1flJ to be tao. Xjf(o If PO" ~abe ~ere it 3lutl1!meut, ann 

~pO!i 
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upon tl)i~ pou 111ill ~abe Fieri Facias) (J~ an Elegit, bp tl)i~ pou l)abe matle l!OU~ 
election, anl) lJon fi)aU neber nOID cl)arge tl)e ~ail. 

Whitlock J uHice. 1!Cte )lEail ~cre arc to be l)ifcl)argen. 
1[;1Je mole <!Court in tui~ <!tafe agreen dear!p againft t~e ~lafntiff, ann t~at firtt 

ttere ougtt to be a Capias againft tbe @~incfpa!, anl) upon a Non ell: inventus re~ 
~~~~~~~e~/lq~:~ turncl!, t~en a Scire facias to be againft t1)e llEail, ,but not ~efo~~, anl) fo upon tl)e 
piat per bit/am. lUl)ole matt£t) t1)e ))tule of t1)e <!tourt 1.l1a~) quod querens Nil caplat per Billam. 

ARion upon 
the Cafe for 
flopping a 
way. 
Latch. rIo. 
BeH.160. 

Harri/on Plaintiff againfi Rock... Defendant. 

Entred Termin. Trinit. I Garoli Regis B. R. 
Rot. ----

I~ an grtisn upon t~e <!tafe fo~ ftopping of a mal', ad darnpnurn 40 L 1l1bicl) map 
t1)£ ~Iflintiff claimel! bp 10lefcription! .a fpedal lITue jOp11Cn upon tbe place 

robere tlJC tliilurbancc 1t1a~ lain to bc, a Illlerl)irt 1t1af) gitlen fo~ ttc 10laintitf. 
~t tua1' motlel! fo~ tbe Defennant in arreft of lutJgment, t1)at t1)c WecIaration 

tua.s not gOOl), anlll)t\.1er~ erceptioll.s tatten. 
jfil.'ll (lJ;}:ception, betatife it l$l1Je\lJCll tuat cne Wilfon \lJa.s fdCeb of tlJC 'l!}ouCe in 

Sturbridge, anll tuat ije, anti all tlJofe 1tJ1)o, &c. time out of minb tatle ufeb to babe 
a wap, 1t1itlJout fbe\tling ttat tbi~ Was Antiquum Melfuagium. 

~econl.l ®~ception, beeauCe it i.s not fJ)e1uen in certain, 1u1)ere tbio9 1uap i1', no~ 
tow tlJi.s mal' goeeb. 

1Jr:biril ®~ception,becatiCe it ijj llOt lain in 1uuat 1/tOUlU tuio9 1t1ap i.s. 
jFourtg (Ihceptioll, bccaufe it i.s not fJ)eltle:o ltI1)at manner of tuap tl)i£l1t1a.s, \tl1)c~ 

tlJer appen1Jant, o~ &c. 
~lJl~ <!tafe 11:Ja$ argucl1 at large, anD in part ufo!ucn (1)e lall ~erm, but be~ 

eaufe it 11.la.s tben upon lue firtl .argument, &c. 
Dodderidge J u!hce (omel11l)at l)tffcring in opinion from tue rell of (1)e 3ul1ge.s, fo~ 

tlJi;:; eaufe no 31utlgmcnc tua.s (1)ell gttlcn, but tlJ£ eaufe 1t1a.s alljOUrneti until t1)f.9 
ilCerm, to be opencl) anll arguctl again. 

Bridgman Serjeant and WIld, mo\.1cl) fo~ Rock in arreLl of 3:ul1gment, Littleton & 
Trotm,m fo~ tue i?llaintiff to tatle ~ttllgment. 

whiclock & Jones J uHices maintain t1)ctt fo~mer opinion tl)e laft i1tcrm,tl)at tlje 
Weclal:atfon £$ gOOl) anl) fufftcicnt, notmitbllantJing t1)e ®~ccption$ taken tO'it, 
ann (l)ilt jungmrnt ouglJt to llc giben fo~ tt)C }0laintiff. 

Dodderidge J uHice. !1r::lje tJl)edaratton 1)crc mig~t ~a\1e bren better, but fl~ t~e 
fame no\1.1 t:3, it i£l gOOl) anl) lufftcicltt, ann t~e-matter nom uft!,; upon tl)e Illlcr])ttt. ' 

.a~ to tbc ftril ®,:t:cption taken, bccaufc l)c l)ot~ not fap tl)at it tua~ Antiquum 
MefTuagium, as it i~ in 6 E. 6. Dyer fo1. 70. in Iiliams <!tare, tu1)ere 1)e ougl)t to fap, 
tlJ8t it 1.lJrur Antiquum parcum, o~ not gOOl), fl£' it i£' ttcre refolben; tbere it i~ 
faiD, if tbc @ark be ancicnt, tI)en it foUo\1.1s an ancient }aatkcr tbert to be. 

jf one p~crcribe~, tl)at ~anl) i~ tJcbi£ablc in a llI3o&ougl), 1)e ougut to fap tbat it 
'J F.'4 foI.6.&c. 1.l1a$ an ancient )Jfo~cuQ)tJ, bp 7 E+fo1.6. 15 E·4.fol. I 4. 7 H.6. fo1. 32 . totte~tng ti)£ 

return of tbe ~tcrfff, in a Nativo habendo, to fap, ~od Civitas London eft an
tiquiffirna Civitas, 22 H.6. Fin. Prebiption, pl. 57. 2 I E. 4. fol. 54. & Coke 4 pars, 
in Lutterels Cafe: 3.f olle p&cfcribc)3 fo~ <U;fto\JCts, {jC ouglJt to aUeoge, (1)at it l.Ua~ 
an amlCl1t 'moufe, ann tuat ttme out of mnw ufc]) to i)abe t~cm. 

J.:ut 
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~ut a~ f1)i~ ll~incipal <!Cafe {Jcrc is, be nren~ not to aUeDge tbat tbe ~etrtlage 

fuit antiquum MefTuagium: 1!rberc i~ a roap 1UiJicb map be appentJant anll incfDem : 
31f tlJ£ roal? be daimetl, as belonging to tbe fain ~ou(c, ttere it i9 appenDant, ann 
lJe ougbt to plcatl, t1)at ttc ~oufe eft antiquum MefTuagium, o~ not goon; but t1)e 
{arne i~ not fo bcrc, being onlp tbat lJe batb !Jab a ll.1ap, (0 tbat tbi~ 111ap t~ not 
claimell a£l incillcnt to tlJe ~oufC, but tbe ~oufe i£l onIp terminus a quo, ann fo upon 
tlJi£l Differcncc, all tlJe ll!3ook£l map bc 1l1en reconcilctJ, ann fo are all (1)e F~cfitJ£nt£l. 

llEut 1l1berc t.bt~ 1l.Jap i£l claimcn a£l belonging to tI)C l\Joufc, ttete tbe fame 1.5 tn~ 
cillcnt anll appentJant unto it, anti tbcre lJe Img!Jt ai111ap£l to Cap tlJat t1)e ~cure ll1fH5 
antiquum MefTuagium; but bcrc 1)c claim£l t1)c 1l.Jap onlp from t1)c ~ouCc to tbl? ~Iore 
anti ~£atloh1, fg tl)at d)e lll9dfuage i£ll)cre namell onlp, ut terrnin~s a quo, anti lUl& 
a£l belonging, o~ aji) incitJcllt to it; anb upon (bi9 tJifference,upon bic1l1 of tlJC llEwl\£l 
anll upon tlJe pIeaning of tbis <!Cafe, 31 am of opinioll, t~at in tl)is <!Cafe a£) it i£l 
lJere pIcaDctl, tbe ~latntiff ougl)t not to plratJ tbat tbt~ ~ou(e mal'? antiquum Mef.. 
fuagium, becaufe tbat tbc 1l1ap, bp t~e plcatdng, i£) not 1aitJ to lie telouging, itO&
l'ct'incitlcnt to tbe ~oure. 

£l£) to tbe feconll matter, be QJe111etlJ tbi~ particular 'Wap l)o1l1 it lcanetb, but 
gibe.9 uo name unto it, a~ bp 39 H. 6. fo. 6. l)e ouggt to babe namen tbe 11.1al? in 
plenning of it; 116ut 1)Ctt, 1l1e are in cafe of a p~iba:te wap: 11tl)£ Declaration, a.9 
to tl)i£l) mtg1)t babe been better, but a9 it i~, it i.9 goon anb (ufficient; fo~ bete be 
makcs no ufe, RO~ pet laps anp p~ercription in tl)e bp~11.1ap~but be Dotb ufe tbi~,ann 
name£) tbig onlp to b~iug 1)im to bis p~tbate blap, tlJe mbi(1) i.s faib to leatl to fncb a 
1l5libge; a tJ~ibate 1l1ap 1£l an cafe to tbe partp 1l.1lJo batt) it, anti a (1)arge anb bur:; 
ti)en to tbe o(1)er, an]) t1)crcfo~e 1l1ben be come~ to bi.9 p~itJate 1llap, tn plca])in~ 
be ougbt to make anti lap tbis ccrtain; bere it i£)laill to be prope (uel) a croft, tbt~ 
i.9 not goo~; but bcrt t1)e :Jurp 1)abe famnlJ tl)i~ tuap fo~ (1)e ~laintHl anti fo tlJi~ 
tJerDia batl) aineD all (lt1)cr impetfzrtion~, anti fo upon t1)e 11.11)01£ matter, t1)e IDc~ 
daration i9 1)ere matle gOOD bp (1)e bettJirt, anti fo lutlgment oug1)t to be gibcn fo~ 
tbe t0laimiff. . 

Crew Chief J uftice agreen 1)ettin, (1)at t1)e WecIatation is goon, anb tuat tbe ber~ 
nitt bete batb aineD anb matle gOOtl aU (1)e tmpetfettion.9 in tbe Weclaratton, if anp 
l1e; tbete 1l1ill be a lJitlerence bet111een a .u:u~om of a place, anll a p~ercription. 3n 
cafe of 4tutfom POlt ougUt to fap in pleatling, anti qua Civitas & antiquum Meffuagium, 
but in cafe of a p~ercriptton) tll1)icb i.9 petfonal, Dturr111tre it i~; 'be llifferenct br~ 
fo~e put i~ lltr!' p~obablc, 111l)ere tbe 1l1ap is lain to be b£longing to a ~e1!uagc,al1n 
tll1)ere not; but tbe $!getruage i.9 nameD onl!', ut terminus a quo, t~e 111ap to be ; 
bere tbe inference i.9 bCl' fo~ctblt, ann of great relation, fo~ be cannot babe a 1l.lap 
time out ofmintJ, from tbe faib ~£1Tuage, if t1)e £lgetItmge bJa~ not antiquum Mef.. 
fuagium, a" hI' 6 E. 6. Dyer fo1. 70 . 

.a~ to tlJe i0~.eti1.'lents) 3llJabe llicbJeD fome of tbern in tbe 11500k of ®ntti£~, in 
tit. Tre(pas, anll tbere be is not to fap, antiquum MefTuagium: :m:,bt.9 Weclaration 
l)ere i~ «OOb anti certain, but it migl)t lJabe been bettet; but d)e ber:oitt 1)ere 1)at1) . 
mabe aU «OOtl. 
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11tl)e 1l1bole <!Court agreell, tbat tbe Weclaration bere i" gooll, anb fufficientlp 
certain, tlot1Uftbftanntng tbe <I!;~ception~ taken aga:anlt it, all \l}1)ieb t1)e <lI:ourt ollft~ 
tuletl, tuat tbe 191atntfff ban jull eaufe of i1aion, to babe fati£)fartion fo~ tue 1l1~on\! 
none bim, annlJa\ltng a bertlUt, be ougbt to lJabe lJis 3,ungment, ann acco~ninglp Ill' Judgmeot tj 

tbe rule of tbe ([;OUtt, lUl1~ment l.Ua~ giuen, anti fo rutteil fOi t-be ~lai1ltHf. the PlaiDtiff~ 

Mountford 
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Mountford Plaintiff, againfi Sidley Defendant. 

Entred Termin. Hillar. 22 Jac. B. R. 
:Rot. 3 12. 

I~ lin .adion of m;refpa~, fo~ tbe taking of tb~re }loallS of ~t~) tue Wefenl 
nam in 116ar abobl~ tbe taktn~, fOj bama~e feafant, bein~ upnn bis }lann, l)e 

IJabing a l!.eafe of tbis }LanD mane unto bim, bl' one Beckington, tbe place callen 
Herles4tlofe, 111itbin tbe 19ntifb of Tawen. 1fr:be ,laintiff replie~, ann agrtis tbe 
lLeafe to be fo matle to tbe Wefenllant, but fattb, tbat be 1l1as 'arfon of tte i0arifb 
(If Tawcn, anD tbat tbe ~ats lllere ttere ret fOHb fo~ tim, fo~ Eitbes) ann tbac 
be took tlJem. 

$Cbe ilDefentlant ~ejol'ns, ann takes bp lB~otellation) tbat tbel' 111ere not fee 
fo~tb fo~ !D:itbes, anti fo~ ,lea faitb tbat Sidley tJitl not trtml£eto Hawks fo~ one 

. pear (hlbo M tbe ,Iaintitf fuppofes) trfn fem tbe }L,anD, ann fet fo~tb tbe SOatS 
fo~ llCitbes, anti nodJ trabers tbe }L,eafe matle Ill' Sidley to Hawks fOj nne l'ear; upon 
lbis !lCrabers tbe ik'laintiff l1emurs in l!.a1». 

Whitlock J ufiice. :m::bat tbe :m;rabers bere is not goon, anD upon confiberaticn batl 
of tbe mbole matter, 31utJgment ougbt to be giben fo~ tue 10latntitf; tbe .tIDefen~ 
t1ant bere batb atJmitteD, tbat tbe ~Iaintiff mas l.0arron) ann batt aUn atJmitteD) 
tbat tbe ([o~n ma~ fet out fo~ ~itbts, ann tbe l1Defentlant took tbem. ltte €afe is 
lto otl)er tban (1)is) 1[:bat €o~n is fet fo~tb fo~ ~tbes) ann tbe omncr of tbe 
}Lantl takc£i tbis a~ f06-lJamage fcfant 111itbout making tlJis to appear in pleabing) 
(a~ IJe ougbt to baU£ (bcmen) tbat tbc \.0arfon ban rufferetl tbe (:Obn to remain nller~ 
long upon bis JLann to bi~ namage. :ilCbc i0arfon migbt babe an .aaion of !!Cre£pas 
f06- tbe taking amap, if once tbep mere fet out fo~ :ilCitbes) anll after taken alllap. 
lItbe IlDefentJnnt tete trifcIaims in anl' title, o~ p~opcrtl' unto tbe €o~n) be datm~ 
notbfng in it, but be al1mits tbe ,Iaimitf to babe tbe fole p~opertp; 1l1bere be 
llillraflls fo~ tJamage fdam, be ougbt bere fpeciaUl' to fI)em tbat tbe Came remainen 
tbere Co long, Co tbat ill' tl)is, tbere mas a namage to bim, ann lamful it is in fnel) 
a (:afc to l1tftrain ~o~n in il)oek~, but not fo fo~ Jliem, anti fo tbe lIifference ifJ taken. 

loM.7.2IH.,. 10 H.7. 21 H.7. anD 22 E.4.f01.50. ils to tbe lICrabersi)ere taken, lbisis not a mas: 
22 E. 4· f. 50. terial zr::raber~, anti Co fo~ tuis enure not goon, tbe fame being (abfque hoc) tbat Sid

ley ban lIemireD untO Hawks f06- one pear, tgts is no map at aU material. 3f be l)an 
faiD, abfque ho;:, quod poffeHionatus fuit, ann fomeD. ~e ntitls not to take notice of 
bis title) in an £htton UpOll tlJe ~tatut of 2 Ed.6. fo~ not fetting out of :ilCitl)£s ; 
1)e is not to lap, anti ret fo~t b a title in tbe WcfenDaut, but onlp, tbat l.Je 111as po{~ 
felTen, witbout fbewing anp title, ann tbis is fufficlent; bere tbe Wefentlant ill' bis 
srr:raber~, anmits t~e ~Iaintiff to bc il'atfon, fo tbe i:rabcr~ i):i 110t gOOD) anD 3unll~ 
1ll£nt ougbt to bc ~iben fo~ tbc 101aintiff. 

2. Jones Jufiice, 1t tJotb not appcar bere, llIbctbcr d)c talaintiff batl) IllouglJc 
lJi~ .aaton, a9 !Barfon, 9~ otbermi£c, anti tlJetefo~c tbc WefcntJant map mell plealJ 
in llI3ar, tlJc patron llUgl)t to make tis title; tbe parron, mbere :ilCttbes are fct OUt) 
batb a Hbertp fD~ a time eonbenicnt to come anti carrp tbem amal', anti tbi£! rOllbc~ 
litencp of timc, i.9 ttpable bp a 3m}!: ann tbis is a lLiccnre mticb tbc lLam gibcS 
unto bim, anD if be CtC€£iJS tbi~, be fball be fuilJert to an ilction ; ann tuen bp t{!e 
lungment of lLal.l.l, be l1)a1l be taken ffl~ a !rl:t£rpalfo~, ab initio, otbcrmife it lbaU 
11e of a }l,icen,e in fait, giben bp tbc j?at£on timfelf; if be e~ceen~ tl)h.9lo ~aion of 

~rerpar.s 

, . . ,' 
'i 



Part'III. Termin. Hillar. I [ar. B. R·. . ' 

, . 
1trefpar~ Ip€tb fo~ t~i~) but an action upon tbe ([a fe, anti t1)t9 llifterruce t~ 
takcn. " 

Coke 8 pars fo1. 146• ,in tI)e fi~ ([arpcntcrs ([a fr. 3f an ffltion i~ t~otr\3I;t fo~ • 
taking a\llap of lttttes) d)'£ IDefenlJant O'ugljt to pleat! fpcctaH r, (S.) cit l)cr t i)at 
t~£p tucre not fet out fo~ liid)cs, o~ cUc b£in~ fet out, thep \l.H?rC fUnncD to n>' 
maiu (bcre obcr~long" ~rre tbc ~ar(oll malus bis ![it!e in {lis lReplinuloll.. fl)) 
to ttl.' iICrabcrs bp ti)C iIdeniJallt, oftlJe lJl?mifc to tim, trtofct out t~e llitb!?~) 
tl)is is a ban anb an imprrllllfnt 1trabrr$. '3,;f one, 1lllJo batb (orne colotir of ~itlt\ 
{owes tbe llantl, ann rct£! out d)c ]LitiJcs, tbouQ;l) ttJts be bp a IDtrrci(o~> tbis is Q;OOO 
fn~ tIJC 19atfon; otterblife It ig, \U{]cre onc 1tIttbot:t an1' colour ({'tp om J:Zptl;c~, 
tlJip is no fetttl1~ out in ii..:lID ; bert tbe 1[;rabcrz being of a panicul1l1: inDucement 
to tlJc :m::itle) is not ~OOlJ, an1:l fo tbe ~rabcrs b£n~ 1).1 baD, anD '3itfOgmcm ougot to 
be gibeu fo~ tl)£ ~l)Iaintii. 
, Dodderidge Juitice. 1[.1)e ilrraberslJere tz batJ) notl) fo~ (bt matur allO tlJ£ ttwu;::< 
net of ft. Qt.£) touctin~ am:ta\1er~, ttlS tbing is to be trn\1crfcD, IDljicb gor9 to'tbe 
point of t1)c action., anp otl)er 1[;ta\1cr~ is not ~oo]), uccau(c not materia I, to (lJe 1[[;: 
tie of tbe lBlainti,ff 1)Ct£, bc tl)£ tJemife to Hawks) fo~ nne ptilt, Ol fOl balf a pear) 
it is not material; ann fo~ -tbis eaufe tbe 1[;ta\1crs i~ not gOOil: tlJe ID~fenoallt lJerc 
migtJt lJabc fain tbatbe mag nnt l0atfol1)o~ ttJlt it mas nst wttbin tbe FarttlJ. i1I'f ~ 
tbat it mas not fC\1£ren from ttc nine part£!; 3f anp of tbefc (0 be, fbI? fame mouln 
l)abe l.1lell fer\lcD 1)is tutu, ann a macuiaI 1trabct9 migfJt IJanc bam Ullon 8111' of 
(tefe. l.~ut bere be baeb ttabcr(en a tbing; mretip immaterial. .as to tte mal1~ 
net of tlJ£ 1Irraber9) tbe fame is terc alto \1oitl, f06- tl)e manner of tt, f.oli;e {lad) 
tere trabctfl?n a ([on\1cpancc onlp, anb no otbcr (1)ing dfe, ann tlJh:; is not gOOl). 
~e botb lJrre tra\1ers onlp tl)£ ~onbtpance to tbe :m::ttle, 1111)i(1) enablrs bim to: 
tailc tue 1Cit\l£S, ann tber£fo~e t~is ![rabers is not gooo. QUro, tlJw 1lrcatlcts i9 not 
gooD,Ue(aufe 1)e yatl) bert taRen a captious; 1lrra\)crl, tt)e fame bcill~ ab(quehoc,tlJac 
l)c bemifctJ to H1Wks fo~ one pear) (0 tlJ8t upon tbe 1ll1)ole matter., tbe 1[;ra\lCr,9 !Jete 
is ball cbtrp mal', botl) fo~ tile matt£! ann t~e mannr.t of it; ann tber£fo~e 3:u:og~ 
rtlcnt DUg{)t to be gillen fo~ t1)e l0Iainttff. 

4. Crew Chief Junice. m:lJe 3IDefen'Oartt batl) bcte aUnl.1lrtl a gOOlJ 11title in (be 
~Iaintiff unto (~e .®ats. g!f it appears iJp tl)c EDeclaration, t~at tc 111a.s 10arfon, 

·t1)£11 ill' tl)c'llfar, be Ottg~t of n£crfiitp to ba\1e ilJewcb tlje (<<tlf£ of lJis taking fo& 
tJamagc fcafum, but tcte, a9 t1)i9 ([afe i~) be nret19 not to Do it) liwmfc dJc ¥Hain~ 
ti{('OOtl) not b~ing tuts Qhtioll) as @arfon. )[ut in biI! ~ep1ication, make~ tt.s 
!reitie, a!i ~arrOll. l[~e lJrrabcrs berl? of ttl? 3IDefenDam t!> not gm!l. 3f rbc ([om • 
lJan contlntt'ctJ tbcre otll?r~long, l)i.s remenp ban been, bp 1.)i9 grtion upon rbe ([a fe, 

• Imt berc no 1Iritle appEaril but onlp fo~ tbc 10lainrtff, (0 tlJ£ m:rall£ts is van, nnt! 

') :2 '7,' :J ~ I 

3ungmcllt ou~l)t to bc gfucn fo~ tl)c 19Iaintift: , 
Qlntl fo arco~tlill~lp, bp tte t\ule of tbe <[citrt, 3Ub~mcnt llla,g gitlCll) anti fo Judgme~t for 

flltrctJ fo~ t be l~I~llt iff." the. Pl~tnrJff 
1:" per CnrUltJl • 

• . " • 

Xx Termino 

," 
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T ermi~o Pa[chre, 
2 Car. Banco -Regis. 

Shury Plaintiff againft Piggot Defendant. 

Entred Termin. Hillar. I Car. B. R. 
Rot. 124. 

-., '. , 

I
~ an ilaion upon tbe ~are, fo~ IlOpping of a .ater~<1tottrrt, ltlbicb ban An A8ion 
ufetl to babe itJ:! current ftom Cucb a place, tb~ougb CucfJ a place, anti fo ;po~ th:

6
Cllfe 

to; come into t!.J£ @IaintitT£J parlY, anti ~bere to fiU ann fupplp a i00nn ~:es'~e:1 ~ 
.' lUlt~ water,; fo) tbe necdTarp Watering ~f blJ:! <!tatte!, tfJ~C ~ fJe Wefentlanc ~tf.J latch. I :~. 4" 
nette.l1 a, 1lone.-.tuaU, anb fo batb 1loppell tbl~, ctac tbe ,Iamtdf blantetJ bi;S 1tIa~ NOY 84' 
ter) anti wa~ bp tfJi~ )lampnifiell. Bcn. ISS. 

t !lCbe IlDefentJant pleatJtll tn .. bar, a unitp of polTeiTion in tfJe }lanll of tbc 
~oure, anti place to wbicb, anll of tbe }1ann tb~ou~b l.llbtcb, anti of otber lI..antl, 
of wbicb) &c. 
, m:be onlp quellion mObetl, anti tnfilletl upon 11la~, _betber cbfS unitp of po[er~ 

aon, will e~tinguiCb tbi£J .ater~<lI:ourfe Ol not. , 
.$.Cbis ~afe 1»a~ arguetl at tbe lI6ar, anb mucb DebateD, anti fo~ furtlJer ar~u~ 

ment,) tbe fame hlas anjourneb to anotl}er tim~.: 
ilfterblarns) (S~) Termin. Mich. 2 Car. R. B. R. tb.i~ ~afe Wall mobeb again, Term. Mich. 

anb ttr~etl) tb4t bp tbi£J unitp of potretTion, tbe gatet;:(!tour(e i~ not f~tinguifi)eb ; 2 ~ar.R. B; R. 
anb fOl tbis purpoft, Coke 4 pars Terringhams <lI:afe, 14 H. 4. fol. 7. profite ap- thlds Ca(e mo-

d . t.· E fc 1 . b" H 6 C I ve again. pren er e~tlntt up ~uttp. 21 .• 3. 0 • 2. a l.1lap e~~mtt. p tuHep. 35 . .10. 55~ 56; Coke 4 pars. 
a .anen nO.t £~ttnct bp uute!', be map ball1k 111 bl~ obln llano. 16 Eliz. Dyer Tirringhams 
fol.3 26• 13 Eli1. Dyer f'.:>I. 295. II H. 7. fol. 25. tlJt <lI:afe of tbe ([)utter uot ettimt Cafe. . 
bp uniep, as it ma£! urgeD. T trenin. Hillar. 36 Eliz. B. R. Rot. 1332. a ~afe b('~ J 4 H. 4· {,7.&C 

tblren Herneden ann Crowch, Wag urgell, tbat ftIbice of incloCure euilut bI' 
unitp, anll 39 Eliz. H~rringtons (!tafe mas urgelJ) in l.lll)icb it l.1las alljutlgetJ) tbat 
Cerbite of enclofure fi)all be £~tina bp unitl' of pocretTftt, anb not to be afttr11larti5S 
rebibftl. 

Hillar. 4 Jac. B. R. Jourden againa Atwood, tbe <!tare of a gap abjnngen, to be Jourden & Af4 
f~tin!t bp unitp) a.9 it mas urgell, anll not to be tebl'Oe1:l. 24 E.;. fo1. 25. <ll:ommon 'Woods Cafe. 
£~tina bp unitl'. 24 E·3· fol•2 S·' 

II H. 4. fo1. 5. illtlap £~thUl bp unit!'_ 

Doddelidg~ 



Tennin, P afch. I Car. B. R. Part Ilf. 
Dodderidge Jufiice. 3lf 1 babe a ~m, ann a .ater~<Ir(Jurre unto it, be fells ttc 

Jl.,anlJ, l)e fi;aIl not 110p dJ£ ~ater, vetng matter llf necerrttp, anll not like unto 
t be ([afe of t be ~~p; tlJirefD?f P.a4't to be e~tfntt ,J)p unitp, becaur~ of n£ceffitp, 
anll tI)£ f9me !J4tlJ a £optrpual running. ." , 

1[~e ~f~foll £If tiJe ,afe of endpfure u}:ggn irJ) .Ilecaufe tbe ~)£{cription tbere 
1t'as tntgrruptcD, anD tlJerefo~e all gour, anll e~ttn1t, anll Co tt h1as aOjtlllgeb) 

3 Jac. 3 lac. . . 
1J[;lJ& \111)0Ic ([ourt at tbi~ tim~ fe~m''Q tepe cIe2Jrof op~nfon) tbat tte .ater~ 

toUtre !Jete, tuas not e~tillrt, ~p t\j€ unitp ofpoffefffon, tbere being a great lJifference 
betmern tlJf.s ([afc, anll tlJe ([afe of tue 1:l,1ap. ' 
, whitl~xk JuHice. 1[1)£ <!toutfe of a ~P&tng) i~ a natural ([ollrfe, anti current) 

, tull to ftop tbis, map be a Nufans to tfl€ <!tommon~eealtl) anl1 a p~ibate 
w~ong., . . 

Te m Mi h Qlf(er1tJarD~ tuiS <!tafe 1tla~ argqen. at l,rge bp aU tbe four 3lutlge~) Term. Mich. 
:2 ~;r: R. ~. R. 2 Car. R. B. R. 1»1)0 all agr€el1 in opinioll) tu~t 3ullf;ment &ugbt to lJe gillen fo~ 
this Cafe ar· tbe 10Iaintiff, ann tbat tue _atcr~<!I:ourfe in tbis <!taCe, i~ not e~timt, bp tbe unitp 
J1ued by the of poffeffion. 
Judges. I. Whitlock Jufiice. l1r:uere i~ a: lJiffeuuce h£t1l1~ a Rap, a <itommon) anl1 a 

~at£re<!tottrre. Bradon lib. 4. £ 221,222.' caUp ttem fervitutes pr<ediales, tbele 
wl)(cl) begin bp p~ibate tigut, bp p~efciption) ill' arrent, as a 111ap common) betn~ 
a particular benefit,to taIft part of tlJe p~ofit~ of tl)e iLanlJ; tuis is ettintt bp unitp, 
bccaufe tbe gl'eater benefit tlJall lJ~OIDn t1)e lefs; a ~ater~courfe Dotl) not benin 
lip p~e{cr(pttou, 1tO~ pet bp 8,ffcllt) but tl)e rame bOt1) begm ex jure natura-, babillg 
takeni tl)iS' coutfe natllralt'V) ann can:not be abertetl. 

2 • Jones J uHice. 1lCbis _ate1<!tour(e is' not ettinrt bp t be unitp llf pollfffion, 
t,~~ fame be.tng a tlJing lUlJi,cu ariCetl) out of rbe ll.anll, aUD no int£utf at all) Up 
(1)~ll dail)1~il ill tbe hantl) but quod CUIreJe folebat tbklwap) ann fo tn uabe con~ 
tinuance of t1)i~. 

3. DQcJderidge Jufiice agreel1 beretn, lltl)at tbt~ .attt~<!tourre ~ not e,rtiu'tt 
bp tbe, ttllit,p of porre1l1.on. 

I. llBecaure tue nature of tui~ f~ to be current. 
2. lll3ecauf£ it, i~ aUo a t1)tng of neceffitlf, fo;. tlJe watring of <tattd} ann a tbing 

hl1;icl) of lleceffitp is to babe continuance, tbe fame not to be e~tintt bp a unitl' 
gf poJJefffpn, n~ common appenDant to arable !Lanb, fo~ <tated of tlJe ~101n) ann 
Ilecaufe appellDant unto ancient arable JLann) (S.) Hyde & Gaigne, to be onlp fo) 
<[attrl. (5.) Chivals & Beofes, fo;. to plaID tbe }lanD) anD fo~ Jliine) anl1'~{Jrep) 
fo~ to comprtlex tl)£ .• ann. 

,as [0 tlJe <!tafe of .ap~) it tbep are p~i\)a.te aap~) t1)ep are e,:ttnct Ill' unitp 
(If lloifeffion, iJut not fo, if (1)ep be ~aps -of necdTitp; as to t1;£ <!tl)urr1), o~ to 
(1)e SWa~ket, ann (0 mag Pophams g])ptnion in lJi~ time) upon tuts Difference, 
ltlbere a ~trap fI)all b~ e;rtinc:t, ann l.1JI)ere not) bp a unitp of poffeffton. 

1.[:lJ~ ~afe of (1)£ Wuter",<[ourCe i~ upon tbe Hke"lttearon. 
II H.7. (oJ.25. II H. 7. fol. 25· il notable cafe tbere of tbe eutter,tbe reafontlJetegfbetT, be~ 

caufe matter. llf necdTttp, Wbere one ball a <1Duttfl: running lllitbin tl}e ltenemtnt 
of.anotl).£r; tlotu pnrcl)afe. Ie lltenemtUt) tbe <1Dtttter remain~, not e~tinrt; ttiS 
b£in~·as nuefi"arl' as it IDas lr£fo~e. 

2. Xllll'ltber Nearon map be lJ~aIDn from tbe nature of Rater) tl)t wbtcl) will 
nattu:allp nefcelll1, anti .wiU make a .ap, fo~ tt~ paffage, if ftoppen; it i~not 
lloffible to 1)abe fucb to lie e~tintt bp a unttp of poffeffion. 

Coke 4 pars. Coke 4 pars Luttrels <!tafe of ti)e ~tU, anti t~e ¢afe of tbe Wp~botlfe, no Sl9Ht 
Lrmrets Cafe. UO~ ~p~boufe can fubull 1Uit~out ~~ater. 

Crew 



Part III. Termin. P fIfth. I Car. B. K. 
Crew Chief Jufiic~ agreel1 terein, t~at tbi~ .ater~courfe i9 not e~tillrt bp tbe 

unitp of polTdrton; tlJi~ <!taCe lJiffer~ from tbe ~are of blap, anti common appen~ 
lIant. 

Coke 4 pars fol. 38. in Tirringhams <[afe. 3. lItcfoIllel1, tbat a common appenDant C$ke 4 p;m 
i~ tJ;tlntt bp a uUitp of polTetnon; anb fo it f~, of tlltrp p~ofit) blbicb one batb fo). 38. &~ .. 
out af lano, anb Co i~ 24 E. 3. fo1. 25. 

lItbe llllJole <It:ourt agreetl ill tue p~incipal ~are, tlJat tte .atet~courCe bla~ not 
£rtintt bp tlJe unitp of poffetnon; anti acco~btngl1? bp tbe Janie of tbe \tourt, 
r tue BDefenbant~ ¥lIea in )!.6ar b~ing not goon) lttbgmenc 1Ua~ giben fo~ tbe Judgme!lt f~f 
~latntiff. the PJalntltt 
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Part III: 

An Alphabetical 
• 

TABLE 
• Containing tne feveral 

· Head-sand Points in Law, 
That ate Controverted and Adjudged in this Third PAR To 

• 

Acceptance. 

W
· '. Hether the acceptance ot Rerft 

by the Lord) {hall amount. to 
admittance of the Copy·holder. 

214 to 219,231)232,233 

AmoNs. 

Whether al~ Action upon the Cafe lies 
againfi an Executor u'pon the piomife of 
the Tefiator for a Marriage Portion. 235) 

23 6)237,248)249 
Whether it may be brought by the Exe· 

cutor, againfi the Executor of an Executor, 
for a prorni[e mad~ by the Tefl:a,or. 257 

Whether it lies againfi a Minifier o( Ju· 
Rice for not Attaching the ~oods of ano· 
ther, havin'g a WarJjant for it. 212 

, Where It lies againft a Sheriff upon an 
Efcape, and where not. I9S)J99,200 

Where it lies againfi a Sheriff upon a 
Non Fea{ans.· 200 

Where it lies lie Jfandalit Magnatu:n 
226 

For a Confpitacy and a J ufiification there· 
upon. 284)285,286,287 

What things arc requifite to maintain an 
ACTion upon the Cafe for Words. 75,227 

Where words are actionable, they mufi 
be directly fcandalous, and not by Inference. 

83 

• 

• Several Actions may be brought for the 
fame Words, if fpoken at feveral times. 

313 
ACTion forwords fpoken at feveral times, 

and fo laid, ahd intire damages given, whe
ther good. . . 283 

ACTion brought againft Baron and Feme 
for words fpoken by the Wife, the Jury 
find both guilty, whether good. 62 

Whether it lies for faying, Thou keepll: 
men to rob me; and what confiruCTion is 
to be made ill cafe of fcandalous Words. 

167,168 
Whether for flandering a mans litle) if 

no certain damage be laid by fpeaking the 
words. 76 

Whether flandm-ous words fpoken of a 
mans ~on, without a verril1g he hath no 
more Sons, be actionable. 249,2 p 

Action for words muft not be fupported 
by an Innue~Jo. . 226, 150 

For the 10[s of Marriage, it will lie for a; 
man as well as a woman. 4 ~ 

i was robbed, and thou wert privy to it, 
whether actionable. 249 

, • Thou art a Sheepfiealet, whether action
ahl~ 303 

Thou haft been' indicted of- Perjury by 
J 2 men, and haft cornpoUl1ded for the 
fame, whether actionable. 304 

Thou haft forged Writings, for which 
thou {houldefi loft thy Ears whether acti
onable, 266,267~268 

Thou' 

• 
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Thou haft forged my Fathers hand " 
whereby thou haft received Rent, whether 
adionable. :2 65 

Thou haft ftollenJor which thon thouldfr 
be Qanged) wh~ther actionable. , 266 

For calling a man perjur'd Knave: and 
perjur'd upon Record. ' 283 

For calling a man Witch. 74 

Adminiftrator. 

Where a man recovers Debt as Admi
nifiraror, and hath the party in Execution, 
and after finds the Will whereby heis made 
Executor) he thall,not lore his Execution 
upon the former Judgment. 1I 2) II 3 

, Amen4ment of Writs and Records. -

Variance between the Writ of Nifi lj'rim 
and the Record in matter of [ubftanc.t, (hall 
not be amended. 1 6 I 

In the enrring of a Verdid, if the- Clerk 
00 miHake in caning up the fum for Cofis 
and Damages, in the [arne Term it may be 
amended. • 1 14 

If no Return be made by the Sheriff of 
the Vef1ire F acia:r being Album Breve, 
whether ,after TryaPand Verdict it may 'he 
amendable-.· 220 

Where variance between the firH and £r
cond Declaration may be amended, and 
where not. • 227,228 

Admittance. Where the Diftringttf is awarded a.gainll: 
• two, atd the Venire Facias but againfi one, 

Whether Dominus pro tempore may grant this thall be amended by the. Plea-Roll. 
Admittances to Copy-holders. 2 15 3 I I 

. Admiralty. 
• If the Sheriff return a wrong Diftringa:r, 

with the right Paunel, whereby a Tryal is 
had, whether it be afterwards ammdable. 

Admiralty cannot proceed .for Robberies 
upon [he Thames. . 28 

The Admiral thall not have the Goods 
that the Pyratehath frollen) but only the 
Pyrates proper Goods. 14<8 

Pyrates Goods ought not to be rued fO): 
in the Court of Admiralty,but at the Com
mon Law. ibid. 

What Suits are to be in the Court of Ad-
miralty, and what not. 205 

Age. 

In a \V rit of Dower brought againll: an 
Infant) or in any.other Action where Dower 
is immediately in quefiion, Age £hall not be 
allowed. i 3 8 

A Fine levied by Baron &4 Feme, the 
Baron dies, ' the Feme brings ErrQr againll: 
the Heir of the Conufet, being an Infant, 
Age thall be allowed. 134 

Alimony. 

One committed by the High Commiffi
on Court for refuiing to allow Alimony 
for his Wifes maintenance. 1 0 9 

• 1-80 
Whether it be good after the T ryal, by 

the Statute of 32 H.8.c'30' and that a falle 
Writ £haH be as 110 vVrit. ~ ibid. 

A Defendan.t appears by his Attorney, 
and. no Chrifiian Name of the Attorney en
tred, whether amendable. 20~ 

In a Verdict,per Sacramet;tum proborum 
& legalium Hominum) was left out, whe
ther amendable. 208 

Appeal. 

The di1{erence between a Citation arid 
an Appeal. 73 

If all Appea' be from a Sentence of Di
vorce, whether by this. they are not Baroll 
and Feme again. • 72 

Whether an Appeal does not fufpend a 
[entence (If Deprivation. 74 

Where Oyer is demanded of the Writ of 
1\ppeal, and of the Return ofit; and of the 
Capias and at the Return' of it, and of the 
Capias with Proclamations; and it is an
fwered, !2.!!od Vicecomes non miJit Bre'Ve, 
whether the Plaintiff at the day is to declare 
againn hiql. 243 

Arbitrament 

, 

• 
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An Alphabetical Table to the Third Part . 

Arbitrament or AWarJ. 

What power is given to Arbitrat0rs, and 
how many things are incident to an award. 

. 64,68 
A reafonable con.firuction is to be made 

of A wards. 66 
'lhey are not to be taken [triClly; but 

largely in point of fubmijlion~ 67 
If there be any cOl1tradiction iri the words 

of an award, fo that one part caimot fiillid 
with the other, the firfi part thall frand, and 
the other be rejected. 66 

A [ubmilIiori made of three feveral mat
ters to Arbitrarors, an award made of any 
of them is good. • 68 

Where the fubmiffion is of al1 injuries, 
~nd the A ward is to rel~afe all Debts and 
Demands, whether this doth exceed the fub
miffion. 312 

An award is to take effetl from the de-
livery of it, not from the date. 3 ' 3 

, .AJJmt~ 

, Afftnt to the firfi part of the Will, is an 
afT'eut tathe whole Will. i 23 

AfJignt. 

.,dJ!umpjit •. 

Alfumpfit to 'pay for Cuch necefTades as 31 

fick manthall want; whether the Plaintiff 
need declare the particulars of what neceffa~ 
ries he provided, or only what the toral 

, , >4 

comes to. , 3 I 
Alfumpfit to give a horCe in confideratiOli 

of a Leafe of Lands for 21 years at 10 1. 
Rent, the Plaintiff declares he made a Lcafe 
wit~out mentioning any Rent, whether it 
thall be intended on the firfi Contract. 3 ') 

GrOLmded upon a confideratibn paft; 
whtre good alid where not. 187,188 

\Vhere a man buyes a quantity of Com, 
and promifes to give (0 much for it, as the 
Plaintiff lhall feU the refidue of it for; whe~ 
ther the Plaintiff oughtil0C to give the De
fendant notice for how much he fold the 
refidut, before he requefis payment. 86 

If oue affurric to pay mony to another ( 
within a year, and no certain time limited~ 
whtther he ought not, give notice of the 
tim~l tliit he m~y attend it. 153" 
, If a mall promife to pay mony to. ano

ther at his return from Rome,., he ought to 
pay it at a convenient thue afeer his RttuIn)) 
without reque~, 159 

AttourneJ~Ge'l1eral. 
Lefree for yea-IS alftgns over his ~erm and 

dies, whether the Affignee, or the Executor 1 :'tlniefs he move for the King not, to', 
of the firfl: Leffee thdll be Cued for the Rent. . movt befolc' a Serjeant. 3'1. 

2 I [ f 

Two joynt LHrees renuring Rent, the 
one affigns over his inteiefi to another,whe~ 
ther a joynt Action of Debt lies agaiilfi 
them both, or {everal Actions. ibid. 

What thing~ are alIignable over, and 
what nor, and'whether contingent benefits 
maybe aiIigned' over. '2'54,25 S 

Affifl· 
Where the I1fue of Tenant (n of ail lhaa 

recover by an AHi[e. 46 
Iii an Allife for diffeiiing one of his Com

mon in one pla~e, and he claim. this 
by prtfcription in another place, whether 
tHe Venire FII,jlls is to be of both places. . . So 

~uJifll ~erela. 

Whether a PUl'chafor may have an Au~ 
JiM f0ereta before he receives hurt, or not. 

, 197)198 
In an Auditli f0erela the Plaintiff need 

not prediely thew, that ne was Tenant at 
the tih}e' of the Extent. 30>, 

AiithDritj. 

the difference betwixt an Authority and 
an Intereft. ~)6~ . 

Yy 
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Ba}l. 

VV Here Bail/hall be difcharged, and 
. where not. 192 

Upon a Writ of Error, if the Error af
figned be matter in law, aail is taken: if 
matter in Fact, no Bail is taken till it be 
tIyed. 62 

Man-flaughter not Baileable, if confdrt:~ 
by the party I I 3 
. A Bail bringing in the principal) upon a 
fecond Scire Facias difallowed. 182 

A Princ~pal reridring himfelf, p~l1dil1g a 
Writ of Error, whether the Bail is thereby 
difcharged. 191,192,331 

A Principal giving In Bail, upon the Sta
tute ~3Jac. c.8. being Plaintiff, in a Writ of 
Error returnable 3 February, upon the fe
eond of February, 'Venit hie in Curi", & 
rediddit fe, whether by this the Bail be dif
charged, the fecond of Fibr. not being 
Dies Juridicus. . 191 

Where an Adion is brought againfi an 
Executor, he !hall not pur in' fpedal Bail) 
t1l11efs ip a cafe of a Devaftavit. 317 

Baron tVJd F'.1!'me. 

Where an Action is brought againft Ba
ran and Feme) for. a wrong done by the 
Wife) the Judgment is, that both be in mi
(ericordia. 1,5 J. 

Where the Husband is to join his Wife in 
the Action with him, and where not. J 6 3, 

164,165 

Chancery. 

T' He Chancery is not to meddle after a 
Judgment at the,Common Law)and 

the fam~ affirmed by Writ of En dr. i i8 
Where a man is wrQnged by Decree in 

Chancery, the befi remedy 'is by Petition to 
the King to refer ,it to, the Judges. ibid. 

Condition. 

Where a Condition is created with an 
Efiate, whoever hath the Efiate, ought to 
perform the Condition. 59 

Where the provifo in a Leafe is, that if 
the Rent be behind) it tball be lawfuJ for 
th€,Lejfor and his Heirs to refirain, this is 
no good £ondicioll. 1 5 5 

What {hall be a breach of the Condition 
of a Bond. .210 

Conjideratio11. 

What /hall be a good confideration to 
raife a Promife, and wJ)at not, and where 
payment of mony /hall be a good ,onfidc~ 
ration, and where not. 162~I 63,IS~,I 88, 

222,223 

Where the Defendant upon an Account 
is found to be in arrear, whether In Con
ftderatione inde1','without naming the for-
bearance, be good. 2c8 

Whether the (;onfideration of forbearance 
9nly be good. ' ibid. 

Where'a Condition paft, and where con
tinuing,is good to raife a' premife. 222,223 

Where there is but one Confideration, 
and divers Branches, whether it {hall be but 
as 'one promife in point of performance. 23 i 

Conftable. 

Whether a Confiable may make a De-
puty. 77,78 

Whether a Deputy-Confiable upon an 
Action broughtagainfi him, and found fur 
him, may have the benefit of .the Statute of 
71(1c. c. 5. for double eofis. ibid. 

~. Continuancu • 
• 

Of Continuances~and the Entry of them. 
. , 208 

Whether a Contiuuallce may be entred 
after the \V (it crt Enquiry of Damages) and 
whether the Plea be ended by the firft 
Judgment. 208,209 

Where a Continuance !hall be entred up· 
on a day certain, and where not, and what· 
iliall be a good Continuanc6. 233 

Conufance. 

• Whether the Executors of a Judge /han 
,c~rtifie the Conufance of a Fine taken by 
a Judge. 216 

C01JtraCf. 

\Vhere a C~ntract made with' a Feme 
Covert, and a [aJe rnadt: by her, are good. 

90 

CC'pj-
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Copy-holder. 

. What {hall be a forfeiture of a Copy-hold 
Enate.. 80,81,268, 269 

That may make'a forfeiture in a Copy
hold for life, which will not in a Copy-hold 
of Inheritance. 8 I 

The difference between ~ Copy-holders 
withdrawing and denying his Suit. .80 

What {erv~ce is required of a Copy-holder 
and upon what notice. 268,269 

Copy-holder of Inheritance having no 
cuO:om to cut down T ree~,. whether the 
Lord of the Mannor may ,cut them down •. 

, 282 
Copy-holder by Cuftom cuts down Trees 

fbr Reparations, he {hall have the Top, Lop, 
and Bark) towards defraying the charge 
theteof. ibid. 

Copyholder in Fee comes into the Lords 
Court, .takes a new Efiate from the Lord to 
himfelf for his life, after to his Wife for her 
life, after to his Son for his life, whether 
this is a giving up of his Inheritance, or 
amounts only to a furrender. 8 I 

A Copy-hold Eltate de[cends, whether 
the Heir before admittance may enter, and 
have an Action of Trefpa[s. 216 

The difference between a Copy-hold E-
fiate by de(cent and furrender. 216,217 

A Copy-holder furrenders before pre
fentment, whether- he that furrendred, or 
he to who~ u[e.it was, {haH take the pro
tits. 2 17 

Copy-hold Efiates are not within' the Sta-
tutes of Monafieries and Chan tries. 152 

A Copy-holder furrenders his EHate in
to the hands of two Cuftomary Tenants to 
be prelented, the Lord will not hold a 
Court, whether he that furreridred may have 
an Action on thl: Cafe againft. the Lord. 

21 7 
A furrender is made into the' hands of 

two Cufiomary Tenants, and the Copy
holder' dies before it is prefented, whether 
this {hall make an alteration or not. 2 15) 

, 216,2 17 

The manner of a Cufiomary furrender 
when to be, how, and by whom. 2 d3)2 I 9 

A lunender i" made into the hands of 
two Cufiomay Tenants, who die before any 
Court held, who {hall pre(ent the furrender. 

~ I 5,2 16,2] 7 

Whether one may be a compleat Copy~ 
holder before admittance of the Lord. 237, 

. 23 8,239,24 0 

'What {ball be a brelch of Cull:om by a 
Copy-holder. • . 268,269 

C orpor at ion. 

.. Where Liberties are granted to a Corpo., 
ratiOl.l, which afterwards are repealed, whe~ 
ther a new grant with referellCe ,.to thoft; 
Liberties) be good. .. " '29,2 r29,3 

Co'Ue:f!ant. 

An Aetion of Cnvenant brought by,the: 
Husband alone, for not repairing of Mills, 
being a Patentee witti l)is Wife,. whether 
well brought. 164, I 6 5 

Where words fhall be taken for a Cove
nant, without expre[s words of the Cove
nant., . 163 

'.iVhere an' ACtion of Covenant lieth with-
out fealing the counter part.. 163,164 

Of what Covenants and conditions at 
the common Law an at'ilgnee may ha\'e be
nefit. ,164 

Covenant to make a Leafe to the Plaintiff 
or his AtEgns for three lives, as he fhonld 
nominate, he names himlelf and two others, 
the Defendant refufed to make ~he Lea(e, 
whether an Action of Covenant lits againft 
him.: , 168,169,170 

A Covenant to make a teafe upon.re
quell: for three lives, to begin at Lady day, 
the requell: is not made till after the day, the 
Defendant refufes to make the Leale, whe
ther a breach of Covenant fies again{l: him. 

169,170 

A man Covenants to grant an Advowfotl 
to another,what time he hath to do it. 169 

A Par«m Covenants another {ball enjoy 
his Lands for 2 I years) and afcerwards re
figns,heiliall be bound by his Covenant. 203 

The difference between a Covenant made 
by one who is owner of the Land) and by 
a Stranger who hath nothing in the Land, 

204-
What diHurbancc !hall be a breach of 

Covenant. 204,205 
Where a Covenant .(hall amount unto a 

Leafe, and where not, 204)250,25 1,2) 2) 

25, 

y y 2 Com'! \ 
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Courts. 

A Commitme11t from the High Com-
lniffion Court not good: 48 

Whether they may examine one upon 
Oath, upon Articles exhibited againft him 
upon a penal Law. 49,50,51,52,53 

What per[ons they may examine upon 
Oath, and what not, . 49 

If Articl~ be there exhibite. againfi: a 
man, he ought to have Copies of them; if 
denyed) a Prohibition lies. 5 I 

Slandering the Proceedings there, not 
punilhable in that Court, but at the Com
mon Law. 146 

The Court of Kings Bench may prohibit 
any Court, if they exceed their J urudiction. 

120 

Cuftom. 

Cuftuma Magna, when granted) ~nd 
why. 15 

By fpecial Cuftom an Infant may deviCe 
Gavelkind Lands at the age of 15 years. 

21 5 
The Law hath a fpecial regard to parti-

cular CuHoms. ibid. 
By the Cuftom of Kent, if a man be 

hanged for Felony, the King {hall not have 
Annum, Diem & Vaj/um, nor the Lord 
any Efcheat of the Lands. ibid. 

A Cuftom to do a wrong is 1').0 good Plea 
in Bar of an Action of Trefpafs. 326 

Damages. 

. rASfumpfit brought for two things, 
Judgment given for the Plaintiff, 

upon a Demurrer, and upon a Writ of En
quiry, the Jury gave entire Damages; whe-. 
ther good. 258 

The difference where Damages entire 
may be given and where 11.01. 258,283 

Entire Damages given for words fpoken 
at feveral times, brought' in two feveral 
Adions) not good. 283 

Vide Action. 

Deceit. 

If a man fells Purple for Scarlet, and war
rants it Scarlet) no [\61:ion of Deceit will 
li~ 95 

-Fraud without Damage, or Damage 
without Fraud gives no caufe of Adion. 

95 

Dednr.ntion. 

Surplufage !hall not vitiate a Declaration 
£3 

If two Declarations be againft the fame 
perfon ill the fame Suit, and Judgment is 
given Upon the fe,ond Decla.tation, which 
differs from tirfi) whether this {hall be 
amended according to the tirft. 84.85 

The time when the Plaintiff is to declare. 
214 

Of amendments qf Declarations. 2 131 .,c 

2r4 
A Declaration in Affumpfit againft tHe 

Defendant, for not finding his Apprentice 
with Mtat, Drink, and Apparel, and does 
not {hew he put him to be his Apprentice, 
whether good. . 221,222 

A Declaration in Debt by an Adrninifira
tor, without {hewing forth Literlls Admi
ni{lnltorins, a Verdict upon Nil debet for 
the Plaintiff, whether this Declaration may 
be amended, and whether the omiffion be 
matter of fubftance. 223 

In the Ccmmotl Bench if the fecon'd De
claration be entred, Alias prout patet, whe
ther this refers,to the firft Dedaration. 228, 

229 
A Declaration for words {poken of a 

mans Son, not averring lie had no more 
Sons, whether good. 249,250 

The pJaintiff upon the imparlance Roll 
declares in Debt, and upon the Flta Roll 
in Tre(pa[s, the Plaintiff hath Judgment; 
this variance makes the Judgment erroni
OUS. 229 

.A man is Cued upon two Bonds, having 
paId ten pounds in part; the Plaintiff de
clares ten pounds was paid in part, but does 
not (hew upon which .Bond) whether the 
Declaration good or not. 244 

Deht. 

Debt llpon a Bond taken of an A ppren
tice, to deliver up a juft and true accollnt 
whether void by the Sta!ute of 5 Eliz. c. 4: 
and what BOllds and Contracts are wirhin 
that Statute. 170 

Debt upon a Bond wherein two are 
bound, 
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-
bound; conditioned if they or either of r Whether a Fdeterminable fee-llmpJe be 
them upon iequeft fhould pay, payment re- 'devifable within the Statute of 32 H. 8.C.I. 
quefied of one, and declares the 'other did of Wills. 184)185)186 
not pay, whether a breach or not~ 210 A man deviCeth Land to A. in Fee, and 

Debt for Rent brought againfi the Af- ifhe dies' without Heirs, thell B. to have the 
fignee of one Leffee for yrars, and againfi Larid, whether this be a good DeviCe to 
the Executor of the other Lc:ffee, in the B. or not. 19) 
Debet & Detinet, whc;thtr well brought. • 

, 211 
Debt for Rent grounded upon a DemiCe, 

continues frill the fame, notwithfranding any 
alteration made by the Tenants. 2 i 1,2 I 2 

Debt upon a Counter-Bond, what dam-
11itication thall cauCe a forfeiture, whether a 
'non-payment of the mony at the day be a 
forfeiture upon a non damnificatus pleaded. 

233,234 

Deed~ 

If a man's right depend upon a Deed, 
and he lofe his Deed, he lofethhis right, 
and no remedy for him. , 79 
~ In cujHs rei te{fimonium, is no e1Tential 
part of a Deed or Obligation, if there 
be fufficient words in the D;)ed to bitld the 
party. 302 

Demife. 
• 

A man demifes a Warren to another, if 
the Soil be in him it doth likewiCe paCs. 

~h,S3 

Deprivation. 

If a Parfon be deprived, and appeals, 
whether by .this he is a Par[on again) and 
may have an Action of Trefpafs. 72 

• 
DeputJ. 

Allowable in Minifierial Offices, but aU 
Returns made by them ought to be in the 
name of the prhlCipal Officer. 78 

Dijclaimef. 

By the Predeceifof binds the Succe1Tor. 

Di/conti11uanc~. 

lf upon a Writ of Error; the entry be 
CeJJet placitum quoufqiee) withOL~t fayingl 
ufque ad proJCimum Terminum, whether a 

,difcontilluance or not. 233 

Diftrefs~ 

What things are difiraina~1e, atld what 
not, and in what places, and where not. 

290 ,29 l 

Elef1ion. 

T'VY 0 are bOUl~d in a Bond, conditionea" 
If they 9r ctthet of them thall pay, the 

Obligee hath his election to require pay
ment of which he will. 2 10 

EmbajJador, 

How far priviledged~not in ca{(:s ofTrea~ 
[011'. 27,28 

in a R!!nre Impedit, if Goits be aiTdled 
by the Jury, no Error. , 174-

In a £0are Impedit) if the 'PIa inti if hath 
judgment, & Breve Metropolitano is grant
ed to him, where it ought to be BreV6 E~ 
pi[c0po, it is no Erro,. 174 

, Vide (lgare ImpeJit. 
The not entring of Bail by an' Attorney 

A DeviCe de proxima prefentaiione being who was rerained for it, and had a War-
made by the prefenr lncumbenr, who had rant to do it, 1ball not be Error to· reverfe 
the AdvowCo)), is go~d. 42 ,43 judgment. lSI 

Devi[e. 

Where a Devife 111:3.11 prevent ail Efcheat. A Writ of E;rror lierh not upon a judg"; 
43 ment given in the St~11l;}ery Court, for allY 

A DeviCe of thf profits of tand, is a De- matter rouching the Sranneries. 183,116 
viCe of the Land it felf. 105 , Vide Strmnery. 

Error 
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Error brought for Cuing in the Court of 
Admiralty for a thing done infra corpus 
comitatus. 205 

An Original Writ varying from the 
Court in matter of Subfiance, is Error 110t 
ammdable by the Statute of 18 Eliz.,.' cap. 
14. of 1eofails.· . 224 

If Error be affigned to reverfe a jadg .. 
ment which proves 110 Error, yet if there 
be other Errors appearing to the Court in the 
Record, the Judgment lhall be reverfed. 229 

Whetqer variance b,tween th~ firfi and 
fecond Declaration be Error. 228,229,230 

A Writ of Error cannot be brought after 
the award Of the Ceurt, and before any 
Judgment entred. 233 

Two feveral Affumpfits laid, the one 
voiul, the other good, a verdict for th( 
Plaintiff, and intire damages given) this 
Error.. - 235 

If a Principal render himfelf pending the 
Writ of Errbr, he lhall not be in execution 
till the Writ of Error be determined. 332 

Where a Writ of Error hath a long Re
turn, it !hall be no Superfedeas to the Ex
ecution, but it thall be pre(ently granted. 

58 
" Judgment !hall be reverfed by Writ of 
Error for want of Pledges. 61,275,276,277 

If the Defendant appear by his Attorney, 
and no Chrifiian name of the Attorney en
tred, it is Error. 202 

If one be attainted for Treafon, no Writ 
of Error !hall be brought, without a Petiti
on to the King for his allowance. 7 I 

And if a man be attainted and executed 
far Trea[an no Writ of Error {hall be 
brought. ibid. 

The fame day Writs of Error are taken 
out, the Clarks ought to mark the Raul to 
prevent Antidates. I 14 

Efcape. 

The Gaoler !hall be chargeable for the 
. efcape of a Feme Covert, where her body 
is in execution. 150 

Eftate. 

Where an Efiate tail !hall be by implica-
tion, and where not. 195 

A man doth Cavenant that one 01al1 
have his Land till the arrerages of Rent be 

-- - ---- ---- -------
paid, what Efiate he hath by this. 250, 

25 1,252,253)254,255 
A Fine levyed to the ufe of one, till teil 

pounds be levied, what Efiate this is: 250, 
. 25 1,252 

Laild given to one and his Heirs, haben
dum to him and the Heirs of his Body, an 
EHate tail. 193 

Executor. 

Execl,ltors !hall not have advantage of -a 
priviledge that was per(onal tei tneir Tefia
tor, as that of being difcharged of Prifage 
to a Citzen. 4 

See Priviledge. 
Executor grants omnia bona & eatal/a . 

(ua, what he hatlJ as Executor will not pafs 
nor can he forfeit them by UtlarY. 6,7 

Debtor makes Debtee his Executor) .he 
may retain fa much and pay himfdf. 7 

The Executor of a Citizen difcharged 6f 
Pontage, or of a Tenant in ancient derneafn 
di(charged of Toll, (ball pay POIltage ana 
Toll) for the difcharge \\as to the Perron, 
not to his Goods. 10, I 4 

In Trefpafs by the Executor for Goods 
taken from' him which were the T efiators, 
he lhall call th@m bona & catalfa fua) if 
taken from the Tefiatar, bona Tejfatwis. 

II 
A Villein Executor !hall not make the 

Tefiators Goods perquifite to the Lord. 19 
An Infant ExeCJltor appears by his Attor

ney, where he ought to appear by his Guar
dian, whether Error or not. 180 

An Executor may be fued before probate 
of the Will, but cannot fue before. 73 

Where an. Action is brought by an Exe
cutor, '-atione Teftamenti, whether the De
fendant may by way of Plea appeal from 
this Will, or not. 72,73 

Execution. 

If one be delivered to the Sheriff in exe
cution by the Kings Writ, he is prefently in 
execution and in hi~ CuHody, ,without his 
laying hands on him to arrefi him, per 
Coke Chief Jufiice. .. 62 

Expojition of TFords. 

Scot and Lot are particular payments im
pofed 
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pofed upon everyone, but. extends not to I fequent Fine, and where a Fine is to be ru· 
one who is commorant in another place. led and direded according to the precedent 

• I ~ I .agreement alid eHate made by the parties. 
Prifage, or Prifa from Prender. 2 I 256)257,258 

Feoffment. 

A F eoffrnent made to ~:>ne and his Heirs 
as long as 1. s. {hall have Heirs of his 

Body, to the ufe of him and his Heirs: 
Wh~t Heirs by this flull have the Land. IS~ 

A man makes a Feoffment hl Fee t9 the 
ufe of himfelf for life, after to the ufe of eve
ry one of his liT ueS Female, and to the Heirs 
of their Bodies, after to the ure of one 
Daughter at one time, of a fecond at ano
ther, and a third a~ another: whether in 
this, cafe they are J oyn-Tenants. 101 

" A Feoffment in Fee made, referving the 
Profits, a: voi(Refervation. 105 . " 

Fee-fimple; 

A Feoffment at the Common iaw,made 
~o one, and to the Heirs of his Body, is a 
Fee-fimpl<:: conditional: 184,185,186 
, If Land be giveil to one and his Heirs as 
long as 1. s. (hall have Ilfue of pis Body, 
the remainder over; this is a F eq-fimple 
determinable, and-the remainder void. I~4) 

" ," 185 
If a determinable Fee-fimple be limited 

to one and his Heirs, during the life of ano· 
ther, it is not devifable within the Statute 
3 2H. 8. cap. I. of Wills. ibid. 

What words {hall be fufficient to make a 
Fee-fimple, and whether the w8rd Suc
celfor {hall make a Fee-fimple in a private 
perron. J 92 ,1 93, 1 95 

One Fee-fimple cannot depend \Ipon 
another. . 195 

A. Devife made of Land to 1. s. paying 
to 1. D. and his Heirs fa much, whether a 
Fee-fimple by the l.imitation of payment. 

ibid. 
A man' may be [eifed of F et-fimple 

Land, Secundum conJuetudinem Manerij. 
23 I 

Fines of LantIs. 

where the fpedal ufes of a Fine £hall be 
directed by a general Covenant, and a pre.
cedent F eoff~ent {ball rule and direer a fub-

Fines impofed. 

\Vhether a Pri[oner in the MarfhaIfie, 
may by the motion of the Mar{hal be fined 
fora rnifdemeanor, endeavouring to make 
au 'Heape, or to be kept in arcta Cuftodia', 

245 

Forfeiture. 

Whether the Husband being utlawed, 
{hall by this forfeit the Goods he hath in 
right of his Wife as Executrix. 2 I 0, 2 I I 

What {hall be a forfeiture of a Copy-
hold Efiatt. 268,269 

Vide Copy-hv/d. 

,Forreft· 

Of the Forrefi-Law,. and whether Sheep 
'may depafiure there. 2 I ~ 

Whether a man being fined at the Jufiice
Seaf, and refufing to pay, may not be com
'mitted to prifon. ' . ibid. 

The Statute of Charta ae Fcrrej!a is irr 
affirmance of the Common Law. ibid. 

Infra les doles de 'Forreft. -how to be 
hke~ 2I3~I4 

Grants. 

Man is bound to grant an Advowfon 
what time he hath to perform this; 

169 
Viae Covenant. 

Grant of the King. 

,Grants of the King in difch:uge of Pri", 
fage of Cuftorns of T a.xes; &c. good. 5 

Grant probis hominibus Villte de Dale, a 
good name to incorporate them~ ibid. 

,Grant of the King {hall have a liberal 
confiruCtion for the Honour of the King. 

6 
the Kings Grant to a Corporation ex· 

tends to every particular member of it per .. 
fonally in fucceffiol1. 9 

The King,grant omnes terras aominicaleJ 
, Ma'nerij 

• 
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Manerij de D. the cufiomary Lands, though The Law takes notict: of a Curate before 
in Law parcel of the demefil, pafs not. 14 Induction, being legitime injfitHtlu. 310 

The King grants that all the Tenal)ts of 
fuch an Honour {hall be difcharged of Toll, Infants. 
this extends only to immediate, not to me-
diate Tenants. ibid. In what cafes they {han be hound. 50 

The King pardons one who is Executor Where an Infant {hall be c:harg~d with • 
to his Debtor, omnia debita fua, this ex- his promife for board, and where not. '188 
tends not to the T efiators debt. ibid. 

King 10hns Grant to Lyn to be quit of. 
Toll, COl1firrned by H. 3. . 16 

The King cannot grant away pUllveyanc~ 
'tis infeparable from his Perfon, but Pri
{age is feparable by way of diKharge, not 
by way of Grant. 22 

GUardilln of the Spiritualtiei. 

Who is to' be Guardian of them, {ede 
'iJacante. 176,177,178 

• 

llabeaJ Corplls. 

DEnyed to one detained ill PriCon for 
. fufpicion of Piracy after Ignoramus 
found upon Indictment in the Admiralty. 

27 
A return of a former term upon a HIf

beas Corpus, thall not be read without a 
new Habeas Corpus. 54 

Il1di{Jmcnt. 

OF forcible entry naught for omitting in 
whom the Free-hold was. 71 

The befi way upon an Indictment is not 
to recite the Statute in certain, but contra 
formllm Statuti. 1.12 

No Indictment of Perjury lies upon the 
Statute of 5 Eliz.. for a faiCe Oath before 
a Maller in Chancery. 322 

All outlawry upon an Indictment thaU 
be ,reverfed, if but 14 days between the 
two county days. 171 

Indictment upon the Statute of 2 ~ Eliz. 
€. 10. for taking Partriges,cum retiil quafht, 
becaufe no fuch word. 178 

The addition in an Indictment coming in 
after the Alias die/us, not good. 296 

Induction. 

CuratlH legitim' invejlitus is all one 
with inaliC/m. , 10 

lnkeeper. 
:' 

,In what cafes he may retain a mans Horfe 
for his meat~ being left there by a firanger 
to the owner. 269,270.27I)2i,9 

JlffluenJo. 

The force of it, how far it {hall operate. 
266,267,208,72 

Joynt-Tenancy. e 

A. Leafe made by one Joynt ten.ant {hall 
bind the furvivor. 13 I, J j 2 • 

Where there be two joynt tenants fCilt . 
life,and one of them makes a Leafe for years, 
if he and his companion live fo long, if the 
other furrmder his Eftate and take a new 
Eftate from the reverfiol1er, and the Leifor 
die, the wfe is determmed, and thall not' 
bind the furvivor. 134 

10inture. 

The Wife of a banifhed m~ being 00'; 
iniilir by Parliament thall have her joyntur~, 
: but canDot bring her Writ of Dower. 18S 

Judges. 

Whether Judges of At1ize may give: 
jNdgmcnt in a ~are ImpeJit. J76 

1t1dgment. 

Whether in tbe entring of a Judgment, 
IJeoconcejfum eff) or ideo videtur Curite, 
be good or not. 93 

Judgments given in Court not to be 
avoided, but by Attaint or Writ of Error. 

42 
Where a Judgment alld right do meet 

together, a man {ball be in by right. ' 47 
Where a J udgrnent iliall be entrcd upon a 

nibil 
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nihil dicit, and where not) but upon m~ 
tion in Court. 209 

What thall be a gaoa entry of J udg-
ment, and what not. 162,,163 
. Where a Judgment (ball be for a moiety, 
~on an EjeClione firma: for the whole, 
,baving title to a moiety, and where not. 185 

lurijdiEfion. 

. Of 'a County Palatille doth, extend 
throughout the whole County. 158 

Jury. 

Twelve Jurors only appearing and being 
ad journed to another time, two more of (he 
principal Pannel appearing,and being [worn 
whetht;r ErrOl or not. 38 

If a man be bound to pay a fum of mo
ny within ten days after the·death of J. S.' 
this proof not to be by Jury. 57: 

1uftiftcat.ifi1'l. 

. What {hall be a gpIDd J ufiification ill a[
fault and battery. 196,1.97,198 

Whether a man may jufiifie a battery for 
a N ufans to his pofft1l1on or Bot,and where 
a man may jufiifie in defence of his poffef
lion, alld whue not. ibid. 

The diifnence where one jufiifies in ano· 
th~r County, and {hews a [pecial caufe 
thereof. 209 

A jufiification in Trefpafs by force of a 
leafe for yea-rs mad€ by Husband and 'Vife, 
he being Lord of the Mannor in right of 
his Wife, without 1hewing how the Hus
band and Wife came to the Eitate, whether 
good or not. 281,282 

What fhall be a good J ufiification in an 
ACtion of Confpiracy. 284,285~~86 .. 2.87 

King. 

WHere two matters are alIedge~ for. the 
King, there the moft matenal ought 

to be traverfed. 8:9 
One prefell ts by U[urpa~ion l~pon t~e 

King, and after the King prdents hIm agam 
whether they be void. 90 

Whether the King be bound by the Sta· 
tute of 5 Erhv. 6. c. 16. fi)f buying Offices. 

91 

Lettfe.!· 

A Man leafes his Land of a (('rrain 
. yearly value to one, till his Debts are 

paid, with livery, whether he hath a Free= 
hold. 100 

Leafes by Indenture, fddom mad~ by the 
King, but by his Letters Patents. 164 

A Leafe made 2 5 MaJ~htlbendum a datu) 
whether it fhall begin the 25 day ot" May 
or not, with the difference where the day is 
patcd of the computation of tim,e, .and 
w ner,e it is parcd in [he poinrt of interdlo 

203 
Where the day in a Lcafe fhall he exclu

five,. and where not in cafe of Inrolmcnt1 

and whether a Leafe made habendum a 
datu. & " die Jatus be aU one. " 204 

Whether a Covenant that Ont: fhallhave 
his Land fot cl time or a licence or anicles 
of agreement £hal~ ~l1lOunt to a Leafe. ~?3, 

, 20t4,Z05-,2 S,0,25 1,2.)2,2S3 
The qifference between a L~e in per

~epwon of profits, and a Leafe in point of 
Imerel1. 2:2 9-

Two' jaynt Ldr~€& renddng re~t,[ on~ 
g~ants away his Imerefi to anotht;~ a ioy,nt 
Action qf debt lies againfi them BOth:. 2 I I 

A man covenants J. s. fhall have his 
Land unfil the arrears of Rent are paid~him, 
whether this fhall ams>unt to a Leaf~ 2 S0, 

25 1)252,2)3 

A Prebend llIakes. a Leafe of p~f~ of his 
Pnh:J¥l:aty., whidr' is '~ol,lfinned, by the 
Arch-Bi(hop who is Patron., but nat by the 
Dean and Chapter, whethtlr this L,eafe &a11 
bind his, Succdfor. 290 

A Lfare is' made wherein all grearWoods 
art: exc~pted, a fecond, Leafe is made wi:h~ 
out this exception being before ufi.lally de
mifed, whether this Leafe be within the 
Statute of 13-E!iz...c.JO~ 290 ,291 

J. S. and a feme fole are joynt tenams, 
the feme takes Husband, and then Husband 
aJild Wife, by indentpre jpyn in a Leak of 
the moiety of the Land for 80 years to '].D9 
if the Wife and her Companion thall [0 long 
live; the Wife dies, living the Husband, 
J.S. the Survivor enters upon ']. D. th(: 
Leifee to avojd the Leafe, whether- this Leafe 
!hall continue, or be, avoided by the furvi
vin£; Joynt-Tenant. 27 2 ,273,'174,275 

If a Leafe be made for three years) and 
Z z fo 
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fo from three years to three years, and fo . 
from three years to three years, this is a 
[eafe for ~ 2 years. I 58 

Licence. 

Where a Licence in Law is given to a 
man to enter into an Inn or other place. 

269,27°,27 1 

London. 

How far the Citizens there are difcharged 
of Prifage by the Charter of 1 Edw. 3. 
and whether it extends to their Executors. 

12 & ufque 27 
Pupilla oculi Regu Ci'Vitas London. 3 
CaUed Camera Regu. . ibid. 
\Vho {haH be reputed a Citizen, as to the 

being difcbarged of Prifage. 4 
He mull be Ci'Vis Incola, and not barely 

Civu dotalus made Prtze. 5 
He muft have an Houfe, not domicilium, 

fur taking' Chambers to traffick will not 
{erve. i • 9 

," Vide Prifage. , 
'A Woman.no Citizen to be difcharged 

of' Prifage. " 10, J 4 
Citiiens of London, no Battd £hall be 

gaged againfi any of them. 16 
Everyone that hath Land in London, 

may devife in Mortmain, though no Ci-
tizen. 16 

London is Cor Regni. • 21 
'Major-of London Chief Butler at the Co-

ronation~ and allowed fo, I H.4. ibid. 
"Whether by the Cufiom of London a 

Legacy- may be attacht for Debt by a for
reign Attachment. 2'H;244 

How long In-keepers may detail1· HorCes 
for their meat by the Cufiomof [.Andon. 

269,27°;27 1 

Ljn. 

Dicharge of Toll. 

Mifericordia. 

WHere one {hall be in Mi{ericordia pro 
falfo clamore, and where not. 231, 

~32 

Mifreckoning. 

In an ACtion of Covenant or Affurnpfit, 
where damages only are to be recovered, 
{haH not abate the ACtion; but it is other
wife in an Action of De~t. 156 

Miftakes by the Clerk. 

"there the Diftringas is awarded againfi 
two, and the Venire Facias but againfi one, 
this Error thall be amended by the Plea 
Roll. 3 I I 

Murder. 

Whaf thall be Murder, and -what Man
flaughter, in cafe of a Challenge fent and 
accepted. J 7 J, 172~I 73 

News. 

I F a man report falfe news, he ought 
to bring in the party which {poke the 

words, or elfe ~e £hall be adjudged the 
fpeaktr of them. 22 5 . . 

Notice. 

Where A. promifeth to pay mony t9 B. 
upon his Marriage-day, there needs no no
tice to be laid in the Declaration, but only 
a requeft, for that ~ a fufficient notice. 

32 7 
Where notice is neceffary to be given be-

fore the Action brought, and where not. 
236,237 

Nufans. 

Whether a Nufance may be abated by a 
Feoffee, before he receive any prejtldice by 
It or not. 197,198 

Obligation. 

VV Here the Condition of a Bond is 
not for payment of mony, but 

to perform a collateral thing, the payment 
of mony in lieu thereof is no good Plea. 

J4S 
Where one is bound to perform an Ad

to the Obligee, performance to a Stranger 
by 

• 
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by the appointment of the Obligee, is no Where a Plea {hall be go,o~, =-~~d where 
good plea. 149 not,and where it doth amount to the Gene

Obligation not performed by rea[on of ral Iffue, with the difference between a De
the Obligees Aer,lliallnot be forfeited. 3~ .c1aration, and a Plea in Bar. 196,197». 

He that is bound for a fhangers Aer, is . 198,209 
hound more ftrierly than fOx his own. What {hall he departure in point of~ 

• pleading. 203,204 
Officers. Whether in pleading a Statute, to fay 

only qelOd in Statuto continetur, be good. 
The.differenj:e betwe~n Judicial and Mi- . 205 

nifterial Officers. 78 The {ureH: and heft way in pleading ~ 

Ordinaries. 

Ordinaries calling Executors or Admi
nifirators tv an account, a new Incroach
ment, and not like long to (;ontinue, per 
Flemming. I I 

• 
Parfim. 

A Parfon covenanted with another for 
his Tithes, and after refigns, and an 

Aerion of Covenant is brought againfi him, 
'who pleads the Statutes of I 3 Eliz.. c. 20. 

and of 14 Eli'4. c. II. for non-Refidency, 
whether this Plea be good. '202,203 

Patents. 

Where a Judicial Patent !hall revefl one' 
in his ancient right. 46 

If ·a man pleads Let,ers Patents from the 
King (which the Attorney General con
feifes) and does not plead, hie in Curia 
prolat': he cannot have Judgment, neither 
can he plead anew, but Judgment mufi be 
given for the King againfl the Patentee. 58 

Perjury. 

No man l11a11 bring an Atticn upon the 
Statute of Perjury, bllt he that is the party 
grieved. 147 

'Pirate, Piracy. 

Statute, per Coke. 2 12 

Performance of a prornife is pleaded, . 
and one paIt of it is omitted, whether non 
aJfumpJit modo &- forma, be a good Plea, or 
11ot. 22JI: 

In Trover"and Converfion of fame Hogs~ 
heads of Cydar, the Defendant pleads Bail
ment of them, to deliver to another, which 
he had done, whether a good Plea. 209 

Where a Plea of jufiification in Trefpafs 
{hall be good without a Travers, and where 
not. 282,283 

Where a Plea de Injuria fua propri~ 
{hall be good in Law, and where not. 285, 

286,287 
A Plea to avoid ~ Free-hold mufi be by 

Indenture, but otherwife • to avoid a Leafe 
for years. 29~ 

Pledges. 

Where th€y are left out, the party lIlay at 
any time, hanging his Plea, find them. 6 i 

Where they are to be enrred, a'nd the 
manner of entring them, aHd whether the 
entring of tbern be matter of form or rub:,: 
ftanc~, anQ in what ACJions to be found? 
and where not. 275 ufque 78,' 

Prerogative. 

The Judges {worn to maintain it. 32 
It hath four Columns or Pillars. ibido 
Prerogative in the Writ de non profe~ 

quendo Rege inconfulto. 3 ~,3 3 
Counce! ought to ~e ~eard againtt the 

No Piracy between Enemies. 2~ King, 33 
Vide King. 

. Pleas and Pleading. 

A Plea {hall be taken flrongeft againfi 
him that p1eads it; and if it be a Plea in 
Bar, it mull be certain to all intents. 39 

Prefcription~ 

Ought to have a {pecial Averment. 6~ 
Where it iii laid of a Wa~eI':'Qurfe in one 

Z z ~ f~ifh, 
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Pariili, and the diverting in anGther, and 
non cutp. pleaded, whether the Venire Fa
cias ought to be of both Pariilies. 79 

A man cannot have Felons Goods by 
Prefcription, yet he may prefcribe to have' 

. Jura Regalia, to which Felons Goods are 
incident. 157 

Where a .man prefcribt:s for a way be
longing to a Houfe, he mufi alledge the 
Houfe to be Antiquum MejJuagium, but 
otherwife it is for a way leading from a 
Houfe. 335 

Pri(age. 

An ancient duty in the Crown, and due 
to the King of Common Right. 2 ufq:, 27 

Due from the time of unlading and 
breaking Bulk. 4 &c. per Coke. 

It is a Royal Prerogative due to the 
Crown, as incident, but not infeparable. 8 

Prifage then due) when the intention of 
the Owner of the Ship appears that he will 
there unla<de, per Fleming Chief J ufiice. 9 

.A perCon disfranchifed before the arrival 
of his Ship, £ball lore the befit of Prllage . 
he was entitled to at t~e lading,' and a per
{on made free after the lading, lhall have 
the benefit of the diCcharge. 10 

Pri[age infeparable from the King by way 
of grant, but not by way of difcharge. 22 

Ancient Reco~ds for PriCage. ibid. 
The Ship ora Citrzen comes hito a Port 

after the death of the Citi?en, whether the 
Executor {hall have this dichargcd of Pri
[age) !0tere) the Court was divided. I ufq, 

25 
Vide Grants of the King. 

Pri'Viledge. 

Pri'Vilegium eft beneficiumperfonal(!) & 
extinguitur cum perfona. 8 

Vide Executors. 
Priviledge of Arnbaffadors. 27,28 

Vide AmbajJadors. 
The Priviledge to be di(charged of PriCage 

granted to the City, whether it extends 
to the Executors ef Citizens, and how far 
it lhall extend. 2 ufque 27 

Vide London and Executors. 

Pri'VitJ. 

Where Privity of Contract iliall be de--
termined, and where not. 21 1 J21~ 

Prccefs· 

To three, or to any of them to arrefi 
one, two of them execute· the PraceCs, 'tis 
well executed. 2 1 Q 

Prohibition. 

To the Admiralty for proceeding againfi 
one who bought Goods of a Pyrate, de
nyed, becaufe the party that k)fi his Goods 
had no remedy elfewhere. 29 

Prohibition to th_Prefidellt and Counctl 
of Marches, upon a Decree made, that a 

,Leafe for 1000 years lhould go to the Heir, 
according to Come Offices in the Court of 
Wards, and 20 t. Cotts was given to' the 
H~ir: and to the 20 I. Coils, a Prohibition 
was granted; but to the Decree of the 
Land, and poffeffion given.to the Heir, no 
Prohibition granted, for that was only to 
quiet poffeffion, the other determines the 
Title. " . 34, 3 5 

It wIll he agamft a Parfon or Vicar tor 
'cutting down Trees belonging to the 
Church. 91,92-,15 g 

Where a {ecend Prohibition lhall be 
granted after a Confuleation upon the Sta:" 
tute of 50 Ed.3.C'4. and where not. 182 

Where a thing is done contrary to a Pro
hibition by Statute, the party grieved may 

. have an A~~o.n upo.n the f~rne Statute. I IS 
A ProhlbltIon Will noe he againH: a Coun-

. ty Palatine. 1 I 6 
Againft what Courts it will lie. 119)120 

W here a Prohibition upon a Libel in the 
Spiritual Court to have Tithe for Mills filaU I. 

be granted, and where not. 2 12 
Upon a Libel for a Modus decimanJi 

and another Modus {uggefied and refu[ed: 
whether good caufe for a Prohibition and 
where this . .J:1.odus is triable. 24;,242 

A ProhIbItIon upO!;} a Libel for the Tithes 
of the Neck-Fleeces of the Sheep whether 
Tithes t? ~e paidof.them)or not. 1242,243 

A SUit U1 the Spiritual Court for dda
~ation) by the Wife of the party, Sentence 
gIVen, and CoHs pro c:"'Penjis Litis; the 

Husband 
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~usband relea[es the Cofis, which they re-) 'Where an Ufurp:ltion is purged, and a 
fured to allow, upon a Suggel1:ion, that the man fhaIl be remitted. 38 
Ausband was divorced) caufa Adulterij, The differerice in a Recovery betweel1 i 
whether a Prohibition lies. 26 -1-,265 vVrit of Right of Advow[OIl, and a 0f,are 

The Patentee of the King fueth for Tithes .mpedit. 38,39,+0 
in the Spiritual Court) and if they will •. If Judgment be given in a Quare Impe
undertake to try the llalidity of the Letters lit, all things fhali be' taken to be rightly 
Patents, whether a Prohibition lies not done that fiand with the J udgrneni. 39'{.0 
againfi them. i 7 I Where a Church becomes void by De-

Where the Spiritual Comt hath conu- privation, and no time fhewed when) whe
ranee of the principal caufe, it hath conu- ther good. ,9 
{ance likewife of all collateral matters that If a {hanger u[urp upon a Purchafcr, 
thence arife. 314 :;tnd before any Pre[entment made by him 

"Where an Acron is brought in an Infe- fix mOllths dapre, and no 0f,are Impedit 
l'ior Court? partly for a Free-hold, and broughr,whether theU[urper {hall not have 
parrly for Chatifls, a Pr()hibition will be the Patronage in Fee. 40 
granted, quoad [he Free-hold only. 316 Where a' Title appears for the King in a 

Proof. 

What proof is allowable by Law, and 
~hat not, and where a proof is to be by a 
Jury of twelv~ men and where not. 56 

It difference where a proof is general. 
and where wi eh reference to titne and 
place. 

Property. 

0f,are Impedit a Writ to the Bifhop fhall be
granted for the Kilig. 89 

If Cofis in a l2.!!are Impedit be affigned 
by the Jury 'tis no Error. 174 

If it De brought againfl: divers, and a 
Recovery is had by default againft one 6f 
them, if Execution go out againfi him, 
the Writ /hall·abate againfi the other De
fendants. ibid. 

If no difiurbance be found in the Bifhop, 
the Writ fball be directed to him, out if 
otherwi[e, the Pbintiff hath his election to 

Of Goods gaged for mony, or a Stock direct the Writ either to the Bifhop or 
of Caud demifed with Land for years, Arch·Bifhop. 175,176 
in whom it is, and to what purpo[es, and The Writ thall not be taken .from him, 
on what terms [uch Goods are forfeitable but where there is a wrong alfigntd in his 
for Felony, or to be taken in exec~tion for perron, as Ordinary, by rcafon of his Office. 
thedefa141t of him that gaged them. 17' 177 

The property of a dead mans Goods may Recognizance. 
remain in the TeHator, for a Monk may be 
Executor, and he can have no property, and 
it muil: remain in- [orne bod y . I 8 

• 
~uare Impedit. 

\V Hether the want of a VV rit to the 
Bifhop to remove the Clerk be Er

ror,and whether by the Judgment he be not 
debito modo amotus, without ally '.Viii. 38 

\Vhat things are recovered in a 10are 
Jmpedit, and whether a man may recover 
the PatronJge, and not remove the Incum
bent. 'ibid. 

Whether it be necefT:lIY to fhew it was 
brought within Ex months, and where it 
thall be raken to be within fix months by 
Implication. 38,39 

f l' Pon the StJtute of 3 Jac. c. 8. and '<_i a Recognizance at the Common 
Law, in which the Bail is entred,are all one 
in Judgment of Law. J9 X .. 

Reco'Ve1'j. 

What kind of Recovery a Ldfee for 
years may faHify for his Term by-the Statute 
of 21 B.8. c.I;. with the difference where 
it is a feigned Recovery, and whde by' 
ACtion tried. 245,246)247)248 

RecufancJ~ 

vVhether the Husband fhailbe fu'bjeCt to 
the penalty of the Statut\:o of 23 Tiliz.,. c. I. 

t~ 

• 
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for the Recufancy of his Wife he~beil1g con- I and not generally by Licet ftepiu~ re'1.ui .. 
formable. ,87 Jitus. 29~ 

Where one promifeth to do a thing up-
Relation. all Requefi, and'an Action of the Cafe is 

• thereupon brought, to whiC;h he pleads Non 
\Vhere it {hall be to the firfi origin!! AjJumpJit, this is no admittance of the De-

agreement) and where' not. 25 2 ,253, claration, hut he may-take exceptions there-
25 6,257 unto" either before or after Verdict. 299) 

Releafe· 

'A. covenants with B. that C. {hall yearly 
pay to B. and a Stranger 8 I. the Stranger 
takes Hushand, who releafes to A. this Re
leafe does not difcharge the Covenant made 
by A. the party that made the. Releafe be
ing wholly a Stranger to the Deed of Co
venant. 29,30 

A Releafe made whereby nothing is de-
termined, not good. I I I 

In a fecond deliverance a Releafe made 
before the Avowry, not good. ibid. 

Relief. 

Where it is cilue by the Cufiom, the 
Lord hath no remedy but by Cufiom, but 
where it is due by Tenure he may &llrain. 

223 

Remainder. 

Lands given to one and his Heirs as 
long as J. S. {hall have iffue of his body; 
the Remainder over, this is a void Remain- ' 
der. 184 

Rent. 

ReCerved upon a Leafe made by Baron 
and Feme, of the Wives Land, the Eftate 
ended, what becomes of the Rent. 272, 

273,274 

300 

Refc.ous. 

Where a Return made by the SheriJf of 
a Refcous {hall be good" and where not; 
and where his Return {hall excufe him in 
an Action brought againfiehim for an efcape. 

198,199 
Where a Refcotls !hall be a difcharge to 

the Sheriff as to the King;bur not to the 
party himfelf,and the difference in a Ref CGUS 

between a mean procefs, and upon an Ex
ecution. 199,200 

Where a Writ of Re{cous lyet~ by the 
party againft the Re{Cufors~ 2'GO,lOI 

Re{ervation. 

Rent referved upon a leafe for years, to 
the Leffor and his Affigns annuatim du
rante Termino prttdiCf9) iliall go to the 
Herr. 328 

Reftitution. 
. 

A Writ of Reftitution brought by an 
Alderman to refiore him to his place; 
what a good cauCe of Removal, in what 
place to meet to remove him, and what 
lhall be a good n:turn, and the certainty 
whiGh the Law requireth in a Return. 

189)190 

Return. 

Requeft· What {hall be a good Return of a Haben! 

Where it is neceffary to be made, and 
Corpus. 213 

where not, upon the difference where the Vide Haheas Corptls. 
Requeft makes the Debt, and where a good 
Debt before. 258 Riens per Difcent. 

Where a thing is to be done upon Re-
quefl: (being there mat~rial and part of the If a Scire Facias be brought againfi the 
promife) mufi be certainly laid in the De- Heir upon a Judgment had againH the All~ 
daratioll when and where it was made, I ceitor, and the Defendant pleads Rims per 

Di[cent, 
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Difcent, . Judgment !halI be given againfi: 
him for fuch Lands orily ,as he hath by 
Defcent. . 3 I 8 . 

S ati stalliON. 

Sheriff. 

Whether a Sheriff in a Vi l!linca re"'· 
mo'Vend", having removed one can put in ' 
anOther, and if another be put in by him 

. whether the former {hall not bel'efiored. 
9 1 

ACceptance of a teffer Summ in (ads.,' A man is taken by the Sheriff in Ex-
. faction of a greater, before the day ecutiOIl) the Party at whofe [uic he i5 

of payment is a good Plea, but otherwife if taken' acquaints the Sheriff, that he hath 
it be given after the day of payment. fealed a Rdc:afe of the Debt, for whicil 

30J the Party is taken, whether he may juni
The. payment of 100 I. in fatisfaCtion : fie keeping the party in FrHcn after this. 

• of 200 I. is. no good Plea, but payment of ; 96,97 
100 I. in difcharge of a Suit for 2001. is' A CapitU COlms to the Sheriff to take 
good. 39 I a man, and befOJ::e he is taken, a Super

[edetlf is granted, whether a fal[e ,lmpri-
Scire Facitlf. [onment lies againf\: the Sheriff, if he take 

! 

The difference in a Scire FacifH be
tween the Kings Bench and Common Pleas 

J83 
Whether a .scire Facias upon a Recog

nifance f01 breach. of the Peace be good 
without 'Vi &, armis, and whether being 
laid contra pacem publicam, do include 'Vi 
6- armis. 220 

A Scire Facias is brought upon a Re
cognifam:e againH the Bail in a Writ of 
Er~or, what fhall be a good profccution of 
the Writ within the Statute of 3 Jac. c. 8. 
with the dIfference between a Recognifance 
upon this Statute, and at the Common 
Law. . 191,'92 

No ~ofis are to be given in a Scire F a-
.c:al. 322 

Serjellnt. 

No Serjeant at Law ought to move be
fore the Kings Attorney when he moves 
for the King, for other motions he is to 
move before him. 32 

S e'Verance. 

where Severance t'Jf the Land {ball 
make a Severance of the Action of the 
Le1for and where not. ' 2 I ,,2 12 

him.· ibid. 
Whether the Sheriff is bound ~o take 

with·him the PoJfe Comitfltus upon an Ar
ref\:, with the dlfferen<:e, where he takes a 
man upon a mean procefs, and in execu~ 
tion. . . 2.00,201' 

where there is a fufficient difdlarge to a 
Sheriff, and a detainer afterwards, whether 
this {hall amount to a new Imprifonment 

97)98. 

SimonJ. 

Whether a Parfon prefented by Simony ~ 
be not utterly uncapable to have anotber 
Prefentation to the fame Benefice, though 
he afterwards gets it from the King. 89, 

90 

If one prefents Simoniace to a Church 
of the Kings, and the King afterwards pre
rents Jure Simoni ace, whether this is not a 
void Prefentatioll. ibid. 

Four things to be confiJered u~on the 
Statute of 3 I Eliz. cap. 6. of Simony. 

ibidD 
If mony be given for a Pre(entation, 

though unknown to the Incumbent, yet he 
{hall be removed. ibid .. 

Stannery Court. 

The manner of proceeding;s there. 1 S 3 
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Statutes. 
• 

Magna Char:ta c. 9. qIJoa Civitas Lon-
don habe61t omnes Libertates. 2 

Magna Charta, c. ll. In caft Privi-
legij... 4 

Magna Charta,c. 29. Concerning Judg-
ments ill the Kings Courts. 47 

Magna Charta c. 14- Of Amerciaments. 
• 279 

Magna Charta, c. 2. Concerning Re-
lief. 325 

charta de Forefta, Whether an Affir-
mance of the Common Law. 2 I ~ 

Statute of Merton, C.I. Of Dower. 278 : 
·Statute of Marlebridge, c. I. Of pro- : 

ceedings ill Courts of JuHice. . 93 

Weftm. LAnno 3 Reg.Ed.I. 

Wefim. I. C. 15. Concern!ng Mainpriie. i 

I-I3 I 
Weftm. t. c. 33. Of Contrivers of falfe . 

News. , 225 i 

Wefirn.I.c.46. Concerning Nonagl. 137 : 
Statute of Gloucefl-er, c. 2. Concerning , 

Nonage. ibid. 

Weftm. 2. Anno 13 Reg. Ed. I. 

Wefim.2.c. I 5. Of Advow[ons. 40 
\Vefrm.2. c.,. Ofa Cui in vita. 46).47, 

137 
Wefirn. 2, c. I. De donu conditionalibm. 

, 18.6 
Wefim.a.c'39.0fExecution of Writs. 

200,201 
\Ve,(l:m.2. c. 18. Of Execution. 320 
Statute 35 Ed. ~. De Religiofts. 45 
Wei1:m,2.c·35. Concerning Wards: 275 

~ ufrJ; 281 

Statuta Edita tempore Reg. Ed. 3. 

Anno 27 Ed. ~. c. 7. Of Licences for 
Tranfportation of Wools, &c. 21 

Anno 42 Ed.3.c.28. Concerning Wines. 
ibid. 

.Anno 4~Edw. 3. c. 2. Of Wines. 
ibid. 

Anno 27 Eel. 3. c. 13; Of Merchants 
robbed at Sea. 2 8 

-
.An1W,. 5 Ed.,. c. 9, .. ~~oncert?jn~ judgm~Uts, 
Anno 14 Ed·3·c• 5· given 111 the' Kings 
An.no 25 Ed·3· c·4· Courts. 47 
Anno 28Ed.3.c.4. • 

Anno 27 Ed. '3. c. I. Concerning a Pre-
munire. II) 

Anno 50 Ed.,. C.4. Concerning a Con-
fultation. I 82 

Statut.Edit.tempore Reg. Ric. :l. 

Anno 1 Ric.2.C.I2. Of Efcapf. 97,9g 
Anno 2 Ric. 2 .c. 5. Of Contrivers of (al(e 

News. 225,216 
.Anno 1'3 Ric.2. c.5. Of the Admiralty.' 

2°f 
Anno 15 Ric.2.c.1. Of Forcible Entries. 

71 . 

Statuto Edit. tempore Reg.H. 4. 

Anno :2 H·4·c.1 5. Of Hereticks. 49,50 
Anno 4 H.4· c.2 3. Of Judgments, 42, 

43A7,II 5 

Statuto Edit. tempore Reg;H. 5. 

Anno 2 H.5.c.3' Of Libels. 51,53,120 

Statuto Edit. te~p. Reg. H. 6. 

Anno 8 H. 6. c. 9. Of Forcible Entries. 
70 ,71:92 

Anno 31 H.6.c+ Of falfe Conduct. 28 

Statuto Edit. temp. Re!. H. 7. 

Anno 4 H. 7 .c.2 4. Concerning Fines. I 52 

Statnt. eait. tempore Reg. H. S. 

Anno 1 RS.c.). OfCufioms. 2~ 
Anno 21 H.8.c.I). Of Recoveries. 245, 

246,247,248 
Anno 23 H. 8. c. 15. Concerning Da-

mages. • 248 
Anno 25 H.8.c.14. Of Hereticks. 49,51 
Anno 27 H. 8.c. 5. Of \Vales. 1 17 
.Anno 27 H.8.c. I o.OfUfes. I 85,186,25 2 
..(1nno 27 H.8.c.26. Of Wales. 1I7 
Anno 28 B.8.c. I 5. Concerning Pyrates~ 

28,29 
Anno 31 H.8.C.I3' OfMonaHeries. 15 2 
Armo 32 H.8.c.r. Of Wills. • 184 

.Anno, 
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Anno 32 H. 8. c. 10. Qf Incontinency. 

• 1 JO 
'.I1.nno 32 H.S. c.30 ' Of Jeofailes. I So, 

301 

Anno 34 H.S.C.13.} Of Wales. 
Ann(} 34 HS. ,.23. 
Anno 37 H.S. C-4. Of Monafieries. 152 

Anno 37 H,8.c.9. OfU[ury. 71 

Statuto Edit. tempore Ret. Ed. 6 .. 

Anno I EJ.9 .c. 7. Of Di[continuance.3 14 
Ann, I Ed.6. c .• 4. Of Monafteries. 15 I 
Anno 1 Ed. 6. c.8. Of Wards) 278-

Anno I Ed.6. c.15. Of Offices. 91 

Statut.Edit.tempore Reginte Marit£. 

'Anno I & 2 Ph. 6- M. c. 13. Of Bail-
ment of Prifoners. 113 

Statuto Edit. tempore Rtginte Eliz.ttb. 

Anno 5 Eliz .. c. 4. Of Apprentices. 179 
Anno 5'Eliz.. c. 9. QfPerjury. 147 
Anno 5 Eliz.. c. 23. De Excommunicato 

capiendo; 92 
Anno 13 Eliz.. C. 10. Of Dilapidations. 

290 

Anno 13 Eliz..c.12. Of what age a man 
beneficed mufi be. 90 

An110 13 Eliz. c. 20. Of Leafes and Be-
nefices,and Non-Refidency.· 2102 

Anno) 3 Eliz.. c. 2. r. Of confirming the 
Charters of Oxford and Cambridge. 2 I 2 

Anno 14 Eliz.. c. I I. OfNon-Refidency. 
202 

Anno 18 Elit:.. c. J 3. Of Amendments. 
224,228,274, uf'1; 281,301 

Anno 23' Eliz.. c. I. Of Popi£h R.ecu-
rants. 87 

Anno 23 Eliz.. c. 10. Of Hawking, and 
killing Pheafants. 178 

Anno 27 Eliz.. c.8. Of Error. 33 I 
Anno 3 5 Eliz.. c. 2. Of Popifh Recu-

(ants. '87 
Anno 3 I Eliz.. c.6. Of Simony.S8,S9,90 

Statut. Edit. re1l'pore Regif Jacobi. 

'Anno 41ac. c. 3· 
dants. 

Anno 7 Jac. c. 5· 
Officers. 

For Cofis to Defen-
2.48,249 

For double Cofis to 
77 

St~rrenJet. 

Ldfee for years lnakes a Leafe to the tef.. 
for, for all the term except one day, whe;; 
cher this be a Surrender, and where there 
is a faving to the LeiTee a month, a week, 
or .a day, what that operates. 203,,04 

Whether a Surrender by a Copy-holder 
out of Cou:rt ihall bin'd the Heir, before 
it be prefellted in Court. 2 15 ufque 

, . 220 

A Surrender by a Copy-holder into the 
hands of two Tenants to be by them pre~ 
fented; but before pre[entment the Gopy
holder dies~ whether the Heir may enter; 
and if the T cnants die before prefenrment, 
Whether it may be prefented after their 
death., 2 I 5 ufctue 200 

Vide Cflpy-holder. 

,Tail. 

WHet?er T enalit in ta~ exprelred or im
plIed m~y fiand felzed to the ufe of 

another, ornor. I ,284,285,186, 
Where Leffee in tail ihall be bound, and 

where not by his laches) and where by 
Action tryed agaillft him. '245)246,247, 

z48 

Term.' 

The whole Term but as one day,and all 
Judgments are entred as upon the firft day 
of the Term, common Bails upon a day 
certain) for (pedal Bails no day certain. 

1140 

Traverfo· 

What matt~rs are traverfable, and where 
a Travers {hall be good, and where not .. 

209,2.84) u[q; 287 
Debt per Executor) 6- profert hie in 

Curia ljtera~ teftamentaritH, the Defen~ 
dant faith, he died il1tefiatc, that Letters 
of Adminifiration, were granted to him~ 
with a Travers ab!que hoc that the Plain-, 
tiff is Executor, whethe, this be a good 
Travers or not, and what ought here to be 
traverfed. 250 

Trefpaf$ 

" 
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1'refpafs·" 

By Executor) where he {hall lay it in 
the Writ bona fua, where bona tejlatoris. 

II 

Vide Executor. 
\Vhether in Trefpafs the day be material 

or not. 209,210 
Trefpafs laid to be done I May the De

fendant pleads a releafe made I Junij, and 
takes a travers abfq; hoc, that he was guilty 
elt any time after the firfi of June, whe
there good or not. ibid. 

Trefpafs for an Affault and Battery, the 
Defendant pleads he was a Scholar of Saint 
1ohn's Colledge in Cambridge, that they 
are to have conufance there, and not to be 
drawn Ol,lt of th~ Univerfity, {hews their 
Charter confirmed by Act of Parliament, 
13 El. abfque hot,that he was culpable in any 
place, extra Univerfitatem Cantabrigite. 

.. 282,283 
In T re[pafs for Goo"s, the Declamtioll 

ought to lay the property of the Goods in 
the Plaintiff at the time of the taking. 303 

Trover and Converfion. 
) 

Brought againfi an In-keeper for keeping 
his hor(e for his meat, being there left by a 
Stranger. 2150)270,27 I 

Vide Inn-keeper. 

Tithes. 

Where Tithes {hall be paid for Mills,and 
where not, with the difference betwixt an 
ancient) and a naw erected Mill. 2 12 

Whether a modus between the Parithioner 
and the Par{on {ball di{charge him from the 
payment of Tithes to the Vicar. 220,22 I 

. What {ball be eReemed blrren Heath and 
wafie ground, to be difcharged from the 
payment of Tithes, according to the clau[e 
in the Statute of 2 Ed.6.c.13" 165)166 

\Vhether Wood-ground Hocked up and 
converted to Tillage, or Sand ground over
flown with the Sea and regained and turned 
to arable, !hall pay Tithes preCently or not; 
ground exempted from Tithes ought to be 
fuapte natura f!erilis. ibid. 

Whether Tithes {ball be paid of the neck 
Fleeces of Wool) with the difference where 

there is matter of deceit, and where not , 
. 242 ,-.z.43 

Whether the. KmgsPatentet may fue 
for Tithes in the Spiritual Court. 271 

Whether {hocks of Corn being fet Gut 
for Tithes, and not carried away in conve
nient time, may be difirained f.or damage 
fefant. ... 336 

If Tithes be once fet out and taken 
away, whether the Parfon may have an 
A6tion of Trefpafs. ibid. 

If Tithes be fet out, and the Parfon will 
not carry them away in a convenient time, 
whether he is liable to an Action. ibid •. 

Variance. 

M lfiake in a Letter which alter:; the 
pronunciation of the word, {hall be 

a material variance. .' 12 I 
Variance between the two Declarations, 

and between the imparlance Roul and the 
Hfue Roul) whether amendable. 227,228, 

229,23 0 

What {hall be a material, iVariance be
tween words laid in the Declaration, and 
words found by the Jury. 260,261,262, 

263 

Venue. 

Where a thing is laid to be in the Parilh 
and Ward, the Venue {hall be de Parochia. 

1 5 I 

Verditf. 

The Defendant {hall have CoRs. againfl: 
the Plaintiff; upon the Statutes of 23 H.8. 
c.I). & 41ac. c.3. if the Verdier go for the 
Defendant. 248,24.9 

Unit), of PoJfeJjion. 

\Vhat things it (hall extingui!h. 339,340 
A Water-cour{e not extinguiihed by it. 

340 ;34[ 

Ufos •• 

A man [tiCed of Land to bim, and tl) his 
'Wife, and to his Heirs, levies a Fine with· 
out any c01l1ideratiol1, to the uie of what 
Heirs {hall this be. 18+ 

Whae 
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What alteration is made by the Statute . 
of 27 H.8.c.lo. and what u[esareexecuted 
by the fame and what not. 185, I 86 

\Vhether' a Tenant in tail, or a corpo-
ration may execute an u[e. . 186 

How far ufes !hall be direered by Inden
ture upon a Covenant to levy a F!ne, with 
the difference when ufes are to arlee out of 
a Fine, and ~hen they are to arife after the 
Fine levied. 250 ufque 258 

U{urpation. 

Upon the King, gains a Prefcntation, 
but no Patronage. 9 0 

Utlary. 

Whether the Husband being outiawed, 
!hall forfeit the Goods he hath in: right of 
his Wife as Executor. 2 10,,2 II 

How to avoid an outlawry in Baron and 
Feme, whether in the fame !erm or i~ 
another, and whether by Motion or WrIt 
of Error. 212,21 3' 

Wager of Law. 

A Fter a day given to a p:lrty to wage 
his Law, no farther time {hall be 

given. 263 
Wife. 

·Whether the Wife of a lTI:in banilht {hall 
recover her Dower; J 88 

Will,. 

What things to be offered ill the COir, 

firuCl:ion of them. I 0:> 
Sevtral graduations and rites to be ob-

ferved therein. 106,107 

ConfiruCl:ion muft be made of them ac
cording to the intent and meaning of the 
parties. . 105 

A man devifeth his Land to another till 
his Debts are paid, "' hether the Executors 
have a Tenn. loa 

The later part of a W-ill which hath 
dependency upon the former, {ball be go
verned and explained by the former. 124, 

194,295 
A general devife {ball be expou.uded and 

limited by the words of the W 111, but a 
general livery !hall be taken firongefi againfl: 
the Grantor. 124 

Whether an Efiate lirn:ited to one and 
his Heirs during the life of another, be de .. 
vifeable within the Statute of 32 H. 8. C. I. 

of Wilk 185 

Writ: 

De non profe'1.uendo Rege inconfulto. 32;i 
33 

After allowance thereof, the Court carr 
not proceed without two Writs: I. a pro
cedendo ad loquelam, 2. a procedendo ad 
judicium. 34 
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