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An Analyfis of the Laws of England,by the honorable and moft learned
william Noy Efq; Acturney Gen: and of the Privy Councel to the late King.

r Naturall

Juftice is a2
conﬁancl& : (Law Di-
perpetuall & vine
will to ren- | Accord-
der every ingto law
man his whereare< Law of
own right: confide= l Reafon
Ieis  red

LawHu~¢

L mane

‘T Forreign

LEngfifh &
]

r General,
‘?nd be-
rBy Tra- 10“8*3
dition, { to
¢ Lhe law ‘ which,is
- ic felf,
l I,Oflayv whlch is §
whereis La
confi- 1 WWritten { Statute
dered ¢ - .
pCommon , Injuries ¢~ privace, § The pera
where i8¢ . forbiden agamﬁ %fon and
treated I 2.0f the { by thar goods
manner ! Law he Ki
of deli~ Publi ue t&ecolg,g
-vering ~:agaml
Lthat Law wealth

- Ecclefiaftical
il {Tmp@ral_ {in

peaced the Admiral
In warrd che Marfhal



Efficient

% The (the Q the King Free, " Inrhis own 5 Intention Material
Perfon, \lity; as gthe fub)e& Natural Fwho is\Power,where Caufe§ Formal
where is who is who is is confidered A&non -Time ¢ Final.
confide- P : ‘ :here  DPlace

red Name }0 Baptilm Villai Not in his by Nature

¢ Creation . illain{_ 4y Power A&ion of the petfon
‘Politick }by common law,or
: of | the Kings Charter
natura 1
~The univerfal (_ ‘Right 1. Things rReal Pritmary %%Lnﬁlcomld
Thing, Ywhich is (" Ous of di- ot g(,odsr P
which js vers caules Where them- Secondar _{ Ofthe land
Particular,in which do- CODF': “;} felves; ] Y2 Uponit
" minion may be gained idere which ! Corporate
the King? according Legal & are LPerfonaI{
‘ Peculiar, Yro the = $to his pre- ordinary Incorporate
< which rogative Regal &
belongs Accord: abfo]uﬁ
. ccording to peculiat
l Subjedt } Cuftom of pll:ce l
8 prefcription of perfons 1



5l

Lby Right {

ablolute
in Fee< conditional
qualified
& ‘general
Hereditary of inTas
¢ inTail fpecial
Of frank- wer o
tenement YFrank-te- by Law {curtefy of Engl.
, nement tor Life, or
by Pofleffion alone by Gift % Life of another
! : 1 & Tem of
Single erm of years
Chattels Lat Will
By his PerfonalJ Animate
own 3 Poflibility Remote \Inanimate
Right reverfion
by Eftate Near remain-
and . Parceners der
2. To | Propriety y. Joint  Jjoint tenanes
h;v e Tenants in
- common
?hvlv;er g, Right Intereft and
which of ano- {2 ropriety
I is cher Authority
of AGtion

of Entry



4 » Difcens, ‘Executed
by Law% - o Fme Executory
3. The G Forfeiture rby Re- Reco-{\with Vou- Sm le
manner cord & yeryd cher DOuble
of acqui- without
ring ow- rby Wri-< Feoffment
nerthip ~ e s o] ting by GrantQ Grane with atturny
by Put- With * ' Barg. & faleinrol’d
chafe abfolune confide- } | by Deed Ratifica. § Releafe
» ration . /
on < E?Z’izn , tion {Conﬁrmatﬂlon
byWord Concord :
Aflignment
by De- §'by Common-law
v vile ) bySramte
Extinguithment :
4. The . byoperationq Sufpenfion
manner of Law Difcent,which takes away Encry
Yofadmir- Difcontinuance

ting ow- /by a& of the ) Commiffion )} Warranty
nerlhxp L party Omiflion E Goppell

Fortefture




Mediate,by a&ti-

ons in Courts

Rcal }For:he Right

Writs The pofleflion
1. The Origi-J Perfo- Forthe Perfon
diverfe nal nal § The Goods
Adgions Mixt Of Right of law
in which ~}Of the Kings grace
Right is Judi- {OE Courfe
given cial U Magiltral

Plai Pleas of the Crown
RS9 Common Pleas

Olf{:he }Supenon
‘- The ing § Inferior
2. The | Courts {Temg'ﬂ\c ” 3 Of Record

«gvers themfelvs oral {ub]e&}Of Barony
ourts Of the 7 Judges
g!;zrei:e- The per-\ Courts }Mlmﬁers
had;yhere Their fons In- g ?:!T 3l:d
arecon- | jurifdi- « L them . an
fidered | Gions;& Pet- { Phaintiff

] Of the
(there @mm} Crown = fonal § Defend®
Common




- By Procefle

Pleas
3. The manner , Direct By Pleading T?all
1} of profecution withthat Ju gment,
Y in Courts . Execution
" by the Court-Adjornment
! Collaterall% by perfons in the Gourt,
. as-Effoin

4.The manner ¢by Probibition
of defeatin .
the Procefs ¢ affignation of Errors

of taking away

s. The manner¢ Flight
the puni mcnt%

Pardon.

CHAPD,



$882E2288%

CHAP. I ‘
The Laws of England are threefold;Common
Laws, (nftomes, and Statntes.
Tue Common Law,
%HE Common Law is grounded
k%% on the Rulesof reafon,and there-
N o ) fore we ufe to fayin Argument,
G246 That reafon will that fuch a thing
be done, or that reafon will not that fucha
thing be done ; Therules of reafon are of
two forts, fome taken from Learning,as well
Divine as Humane,and fome proper to it felf
onely.

I

OfF THEOLOGTE.
I‘
Summa ratis eft, que pro Religione facit.
Tenure to finde a Preacher,if the Lord
purchafe parcell of the Land, yerthe
whole fervice remaineth, becaufe it is for the
advancementof RELIGION.
" Dies Deminicus non eft furidicus.
Sale on a Sunday thall not be faid Saleina
Market , to alter the property of the Goods,
B OF



2 Of Grammer.,  Of Logick.
OrF GRAMMBR, .
F Grammer , therules are infinite inche

Etymologie of 2 Word, and in the con-
ftruction thereof; what is nature, is fingle.

3e
Ad proxinm antecedens fiat relatio, nifi
smpediatur Sententia.

Asaninditement againft I. §. fervancto

1. D.inthe County of AMiddlefex Butcher,

¢, is norgood ; for fervant isno Addition,

and Butcher fhall be referred to 7. D.which
is.the next Antecedent,

———

Orf Losi1crxk.

4o
Cellante canfa, ceffat effens.
He Executor,nor the husband,after the
death of 2 woman Guardian in foccage,
{hall not have the Wardfhip, becaufe (viz.)
the natural affettion is removed which was
the caufe chereof.
Some things (hall be conftrued accordin
to the original caufe thereof.. ‘

5.
The Executor may releafe before the pro-
bate of the Will,becaufe his title and intereft

is bythe Will, and not by the probate,
To



Of Logick, 3
To make 2 man fwear to bring me money
upon pain of killing, and ke bringeth itac«
cordingly; it is felony. ‘
Outlawry in Trefpafs, is no forfeiture of
Land, ascutlawry in felony is; for although
the non- aypearance isthe caufe of the Out-
lawry inbotk, yet the force of the Qutlawry
fhall be eftecemed accordingto the heynouf-
nefs of the offence, whichis the principal
caufe of the Procefs.

6.
According to the beginning thereof s

Asifa Servantswhich is out of his Mafters
fervice, kill his Mafter, through the malice
which he bare him when he was his fervane,
this is petty Treafon.

7.
" According to the end thereof 5

Asifaman warned to anfwer a matterina
Writ, there he fhall not anfwer to any other
matter thenis contained in the Writ;for that
was the end of hiscoming.

8.
Derivativa poteftas non poteft effe majus
primitiva. ,
A Servant fhall be ftopped to fay the
B2 Frank-Tenement



4 Of Logick.

Frank-Tenement isbelonging to his Ma-
fter, by arecovery againft his Mafter, al
though the fervant bea ftranger to the Re-
covery; for he fball not be in better cafe

then he is in, whofe Right he claimeth,or ju-
flifiech.

Onod ab initio non valet, in traltn tempo-
7ts non convalefcit,

Ifan Infant, ora married woman, do
make a2 Will, and publifh the fame, and af-
terwards dyeth , being of fullage , or fole,
notwithftanding this Will is void.

10,
Vnnmquodqne diffolvitnr eo modo gno colls-
garnr '
An Obligation or other matterin writing,
may not be difcharged by an agreement by
word, but by writing. ‘

I 1. -
He that claimeth a thing onhigh, [ba¥®

neither have gain, nor lofs thereby.

~ Asifone Joynt-Tenant make a Leafe of
his Joyntee, referving rent, and die ; the
heire which furviveth fhall have the reverfi-
on of his Joyntee,but not the Rent, becaufe
be cometh in by the firfk Feoffer, and not un-
der his companion, Alfle



Of Logick. 5
Alfo where the husband being leafed for
yeers in right,referving a Rent, the woman
{hall hava the refidue of theterme, but not
the rent.
12.
Debile fundamentnm , fallit opus.

When the eftate whereunto the Warran-
tie is annexed is defeated , the Warrantie is
alfo defeated,

13.
Incidents may not be fevered.

As if a man grant Wood' to be burnt in
fuch a houfe , wood may not be granted a-
way,but he which hath the houfe, (hall have
the wood alfo.

. 14.

Aétio perfonalis moritur cum perfona.

As if battery be done to aman, if hethat
did the battery,or the other die, the A&ion
1s gone.

If the Leafor covenant to pay quit-rents,
during the terme, his Executor {hallnot pay
it, for it is a perfonal covenant.

15.

Things of bigher natures do desermine

things of lower nature.

Asmatters of writing do determine an
agreement by words.
B3 If



6 Of Philofopoby.

If an oftence which is murder at the Com-
mon law, be made high Treafon, no appeal
lieth for it, forthat the Murder is drowned,
and punifhable as Treafon, whereof no ap-
peal lieth.
, S 16.

Majus continet minns.

Whereby the Cuftom of a Manor, aman
may demife for life, hemay demife to his
Wife, d#rante viduitate.

' 17.

Majns dignum trabit ad (¢ minns diganm.,

As the Writings, the Cheft or Box they
are in. '

OF Puirrosormury:
18, ’
Nature vis maxima.
[ Atural affe@tion or brotberly love , are
N good caufes or confiderations to raife
anufe. ’
" And one brother may maintaina fuit for
another. ' ‘

19.
The law favoureth fome per/ons.
Viz. .
Men out of the Realm,~or in Eifon, Wo-
. men



Of Philofophy. 7
men married , Infants, [deots, Mad-men,
Men without intelligence,Strangers, that are
neither parties, nor privie,and things done in
anothers righ.

A defcent fhallnot take away the entry of
a man out of the Realm, orin prifon,orofa
married woman, or of an infant.

And a leafe made to the husband and wife,
after the death of the husband,the wife fhal}
not be charged for wafte,during the mariage.

An Ideot thall not be compelled to plead
by his Guardian or next friend , but fhallbe
in the Coirt; and he that pleadeth the beft
plea for himfelf, fhall be admitted.

Ifa dumb man bring ana®ion, he fhal
plead by his next friend-

1fa Leflee for years grant a Rent-charge,
and furrendereth,the rent thall be paid, du-
ring the terme, to the Stranger:

A man Out-lawed or Excommunicated ,
may bring an Actionas an Executor: '

/ 20.
And a mans perfon before his poffeffions,

Mentioned of corporal pain, fhall avoid a
Deed, but not his Goods.

B4 21. And



8 Of Psliticall.
21.

And master of poffeffion more then matter

of right, Whes the right is equall.

Asif a man purchafe feveral lands at one
time, held offeveral Lords by Knights fer-
vicé,and dieth, the Lord which firft feizeth
the Ward, fhall have ity otherwife hiselder
rI.ord. i '

Matter of profit or intereft foall be taken

largely:and it may be affigned,and it may
not be conntermanded; but matter of plea-
Sfure, truft or anthority, fhallbe taken
ftriétly, andmay be conntermanded.

Aslicence to him in myPark, orinmy
Gardento walk, extendeth onely to him-
Telf,and not to his fervant, nor any other in
his companie; for it is matter of pleafure on-
ly ; otherwife itis of a Licence to hunt , kill,
and carry away the Deer, which is matter of
profit. ‘

A Church-way is matter of eafe.

——

Of PorLITICAL.

23,

Othing fhall be void , which by poffibi-

L. \lity may be good ; If Land be given to
d man,and to a woman married to another
i man,



Of Politicall. 9
man, and the heires of their two bodies, this
is a prefent eltace Tayle, becaufe of the pof-
fibilitie.

, 24.
Ex nudo pacto non oritnr aétio.
No man is bound to his promife,nor any ufe
canbe raifed without good confideration.
A confideration muft be fome caufe or oc-
cafion which muft amountto a recompence
in Deed,or in Law,as money , or natural af-
feGtion, not long acquaintance, nor great fa-
miliarity.

25,
The Law favoureth a thing that is of neceffity.

Asto pay feveral expences, fhall not be
faid to Adminifter ; to diftrain in the night,
dammage feafant, to kill another to fave his
own life.

A fervant to beat another to fave his Ma-
{ter, if he cannot otherwife choofe.

To drive another mans cattel amonglt
mine own, untill Icome toa placeto fhift
them, is no Trefpafs.

: 26.
And for the good of the Common-wealrh,
As killing of Foxes,and the pulling down
of an houfeof neceffity to {tay a fire.
27. Com-



10 Of Politicalls

27. _
-~ Communis error facit jus.
As an Acquictance made by a Major afone,
where there be a hundred prefidents,is good.
28.

Andthings that arein theCuftody of the law,

Goods takenby Diftrefs, fhall notbe

taken in Execution for the debt of the ow-
ner thereof.

29.
The hufband and the wife are one perfon.

They cannot fue one another, nor make
any Grant one to another: And ifa woman
marry with her Obligor, the debt is extin&;
and fhe thall never have any action, ifano-
ther were bound with him;forby the mariage
the Acion is {ufpended;and an action perfo-
nall fulpended againftone , is a difcharge to
all,

30.

An Obligation with a condition to enfeoff
awoman before fuchaday, and before the
day the Obligor taketh her to wife , the ob-
ligation is forfeited, becaufe he cannot in-
feoff her, but he may make a leafe for years
witha remainder to his wife. |

Whena joyne Purchafe is,during the mar-
riage, every one /hall have'the whole.

When



Of Politicall 11

Whena joynt purchafe, during the mari-

age, is made , and the husband fell ; the wife

fhall have a (wiinvita for the whole againft

both , and ona feoftment made to one man

and his wife, and to a'third perfon, the third
perfon thall have one motty.

‘ 31.
Allthat aWoeman hathy appertaineth to her
Hufband.

Perfonal things, and things abfolutely re-
all, as Lands, reats,and fo forth , or Chattels
reall, and things in Action , are onely in her
right;notwithftanding real things,and things
in Action, he may difpofe at his pleafure, but -
‘not Will or charge them ; and he fhall have

_herreal Chattels, if he furvive. Of things
in AQion, the womanmay difpofe by her
laft Will, and the may make her husband het
Esecutor , and he {hall recover them to the
ufe of the laft will of his wife.

If a Leaffee for years grant his terme to 2
man, or woman, and to another , they are
joynt-Tenants; Butif goods be given to her
and to another, her husband and the other
aré Tenants in‘common.

The Husband may releafe an Obligation,
or trefpafs for goods taken when his wife
was fole, and it fhall be good againft the wo-

man



12 - Morall Rules.

man if he die; but if he die without making
any fuch Releafe , the woman fhall have the
A&ion, & not the Executor of ber husband.
The woman furviving, fhall have all things
in A&ion;or her Executors, if fhe die.
The Husband {hall be charged with the
debts of his wife but during her life.

32,
The Will of the wife, # [ubjet¥ to the will of
ber bufband.
Note,a Fecffment made to the wife, (he
fhall have nothing » ifher husband do not
thereunto agree.

e

MoraLy RuLES.

. 33
=¥~He Law favoureth works of Charitie
right,and truth, and abhorreth fraud’,
coven and incertainties, which obfcure the
truth;contrarieties, delayes, unneceffary cir-
cumftances, and fuch like.

Dolus ¢ fraus unain parte fanari debet.

No man fhall take benefit of his own
wrong ; ifa man be bound to appearata
day,and before the day the Obligee cafts him
i prifon, the bond is voud, A



Law-Confiruttions. 13

A Grant of all his woods in B. Acre,
which may be reafonably fpared , is a void
Grant, ifit be not referved to a third perfon,
to appoint whac may be fpared.

A Feoffment made inFee of two Acresto
two menm;Habend.one acre to one,and the o-
ther acre to the other; this Habend. is void.

35
Lex neminem cogit ad impoffibilia, &c.

The Law compelleth no manto {hew that
which by intendment he doth not know; as
if a fervant be bound to ferve his Mafter inall
his commandements fawfull; it is a good
Plea, to fay, he ferved him lawfully.

A Covenant to makea new Leafe upon
the Surrender of the old Leafe, and after the
Covenanter doth make a Leafe by Fine, for
more years to - eltrange, the Covenant is
broken, although the Leffee did not furren-
der,the which by the words ought to be the
firt A&, forchat the other had difabled to
take, or to make.

Law CONSTRUCTIONS,

THe Law expoundeth things with-equity
and moderation, to moderate the ftrit-
nefs; it is no Trefpafs to beat his Apprentice

with



14 Law-Conftrutions.

with a reafonable corre®ion, orto go with
awoman toa Juftice of Peace, to have the
peace of her husband , againft the will of her
husband, which equity doth réfirain the ge-
nerality, if there be any mifchief or inconve-
nience init; As if 2 man make a feoffment of
hislands in, and with Common, in all his
Lands in C. the Common fhall be intended
within his Lands in C. and not in his other
Lands he fhall have elfe-where,

36. ; \

Every A& fhall be taken moft firillly a-

gainft him that made it.

As if two Tenats in Common, grant a
Rent of 10, thillings,this is feveral, and the
Grantees fhall have 2o0. {hillings: but if they
make 2 Leafe, and referve 1o.fhillings , they
fhall have onely 1o. fhillingsbetween them:

So an obligation to pay 10.thillings at the
feaft ofour Lord God; itisno Pleato fay
that he did pay it;but he muft fhow at what
time, or elfe it will be taken he paid itafter

the feaft.

37:
He that cannot have the effet of a thing,
Joall have the thing it [elf, )
Ut res magss valeat quam pereas:

AsifaTermor grant his Terme, Haben-
dnm



Low-Conftructions. 15

dum immediat ¢ poft mortem (uam;the Gran-
tee {hall have it prefently,

38. ,
When many joyn in one A, the Law faith
itisthe A& of him that conld beft doit,

and that thing foonld be done by thefe o
beft skill. g thofeof

As the Diffeizee , and the heir of the Dif-
feizor, who is in by difcent , joyninaFeoft-
ment; Thisfhall be the Feoffment of the
heire onely, and the confirmation of the Dif-
feizee.

And the Merchant fhall weigh the Wares,
and not the Colle&ors:

394
When two titles conenry the elder foall be
preferred.

4o.
Byan acquittance for the laft payment,
all other Arrerages are difcharged.

41.
One thing fball ennre for another:

1f the Leafor enfeoff the Leffee for life, it
fhall be taken for a confirmation.

42. In



16 Law-Conftruétions.

2.

In one thingyall things following [ball be con-

cludedyin granting,demanding,or probibsting.

I1f one except a Clofe, or a Wood, the Law
willgive him a way toir,

A man cannot qnalifie bis own A&.
~ Asto releafe - an Obligation untill fucha
time. -

44. _

The confiruction of the Law may be alrer-
ed by the [pecial agreement of the parties:
‘1f ahovfe be blown down by the wind,
the Leflee is excufed in wafte ; but ifhe have
covenanted to repairit, there an A&ion of
Covenant doth lie by the agreement of the

parties. \

45«

The Law regardeth the intent ofthe par-
ties , and will imply their words thereunto;
and that which is takenby common intend-
ment, {hall be taken to theintent of the par-
ties; and common intendment is notfuchan
intendment as duth ftand indifferent,but fuch
an intent as hath the moft vehement pre-
fumption, All incertaintie may be knov&lr}n

v



Law-{onftructions: 17"

by circumftances, every deed being doneto
fome purpofe,reafon would that it thould be
conftrued to fome purpofe,and viriance fhall
be takenmoft beneficial for him to whom it
ismade, and at election.

46.

Anintendment of the parties {hall be or-
dered according to the Law.

Ifa manmake 2 Leafe to aman, and to his
heires, forten years, intending his heires
fhall have it, if be die, notwithftanding the-
intent, the Executors {hall haveit,

47

Qi per alinm facit,pér feipfum facere vi-

detnr,

A promife made to the Wife in confidera-
tion of a thing to be performed by her Huf-
band, ifhe agree, and perform the Confide-
ration, in an A&ion of the cafe, he fhall de-
clare the affumption was made to him.

Andif my fervant fell my goodsto ano-
tl}cr in deqt I fhall fuppofe, he bought them
of me.

C CusTOmMss



18 (nftomes. General Cuftomes.

CusTOMES.
. Confuetuds eft altera lex.

Uftomes are of two forts ; General Cu-

ftomes in ufe throughout the whole
Realme, called Maximes ; and particular Cu-
ftomes ufed in fome certain County , Citie,
Towne , or Lord(hip, whereof fome have
been fpecified before, and fome follow here,
and where occafion & offered.

—— M e, Pty S

GeneRrRAL CusTOMES,

TH'e Kings Excellencie is fo high in the
Law , that no-Freehold may be given
to him, nor derived from him, but by macter
of Record.

Every Mazxim is a fufficient authority to
itfelf ; and which isa Maxime, and which
_is not, fhall alwayes be determined by the

Judges, becaufe they are known to none but
to the learned.

A Maxime fhall be taken firic.

A particular Cuftom, except the fame be a
Record infome Court,fhall be pleaded, and.
tryed by 1 2. men.

CHAP.



Statntes, 19
CHAP. IL
Statutes,

STeg He laft ground of the Lawsof

2% England ftandeth in divers Sta-
N o B tutes made by our Seoveraigne
@& Lord the King, and his Pregeni-
tors, and by the Lords Spiritual, and Tems=
poral, and the Commons in divers Parlia-
ments, infuchcafes wherethe former Laws
feemed not fufficient to punifh evill men,and
to reward the good.

Of general Statutes the Judges will take
notice if they be not plead ed, but not of fpe-
cial, or particular. :

All A&s of Parliaments, as well private as
general, fhall be taken by reafonable con-
ftruction,be colle@ed out of the wordsof the
A& only, according to the true intention
and meaning of the maker,

Foure leflons tobe obferved, where
contrary Laws come In queftion.

o The inferionr Law muff give placets
the (uperionr.
2. The law General maft yeildtorhe Law
[pecial.
3. Manslaws to Guds Laws,
4o Anold law to anew law.,
C:2 And



20 _ Conserning Poffe[fion.

And oftentimes all thefe faws muft be
joyned together to help aman to his right,
‘asif a man diffeized , and the difleizor made
a Feoffment to defrand the plaintiffin this
café, it appears that the faid nnlawfull entrie
is prohibited by the law of Reafon.

Bnt the Plaintiff fhall recover double
dammage, andthat is by the Statute of
8 Hen. 6. And that the dammage fhall be
feffed by 12. men, thatis, by the cuftome of
the Realm, and fo in fome cafe, thefe three
faws do maintain the Plaintiff °s ri ght,

And thefe laws concern either mens pof-
feflions, ot the punithment of offences.

And fo much fhall be fufficient to be faid
touching commonLiw, Cuftomes, and Sta-
tutes.

CoNceRNING Posspssions,

he difference between Pofleffion and
Seizin, is ,

Leafe for yearsis poflefled , and yet the
Leffor is ftill feized ;and ther efore the termes
of the Law are, that of Chattels a man is pof-
feffed; whereas in Feoffments, gifts in tayle,
and Leafes for iife, he is called feized.

CHAP,
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CHAP. III
Of poffeffion of Frank-Tenement.

r ]"'T Enant in Fee-fimple, is he which
hath Lands, er Tenements to hold
to him and his heires for ever. Itis

the beft Inheritarice aman may have; He

may fell, or grant, or make his Will of thofe

Lands,

And if a mandie, theydo difcend to his
heire of the whole blood.

CHAPD. 1V.
FE5-TaYLE.

Fee-Tayle is, of what body he fhall
come that fhall inheric.

Tenant inTayle, is[aid tobe in twoman-
ners, '
Tenant iu Tryle General, and Tenant in
Tayle Special.

Eneral Tayleis, where Lands or Tene-
ments be givento a man, and his wife,

and to the Heires of their two bodies,

or to his heires males,or to his heires females.
C3 Tenant
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Tenant inTayle, % wor panifbable for
wafte.

“Tenantin Tayle cannot Will his Lands,
nor bargain,fell or grant,but for terme of his
life, without a Fine, or Recovery, ,

" Ifamanwill purchafe lands in Fee, it be-
hoveth him to have thefe words, Hesres, in
his purchafe.

If aman would grant Lands in Tayle, it
behoveth him to appoint what body they
fhall come of.

“Yeta devife of lands to a man and his
heires males, is 2 good Intayle;and of lands
toa man for ever, a good Free-Simple.

How Lands fball difcend.

Inheritance isan eftate which doth di-
fcend ; it may not lineally afcend from the
fon which purchafech inFee, and dyeth, to
his Father ; but difcendeth to his Uncle or
Brother , and to his heires; which is the next
of the whole blood, for the half blood fhall
not inherit:But the moft worthy of Blood,as
of the blood of the Father before the Mother;
of the elder Brotherbefore the other, and
borne within efpoufall. * "~
" A difcent fhall be intended to the ’heirle;‘of

o o im
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him which was laft aGually feized; That the
Sifter of the whole blood , where the elder
Brother did enter after the death of his Fa-
ther, and not his Brother of the halfe bleod,
nor any other collaterall Cofen fhall inherit;
yet noiwithftanding fuch a. oneisheireto a
common Ancefter; in which Rule, every
word is to be obferved, and fo in every
Maxim, if the Land, Rent, Advowfon, ot
{uch like do difcend to the elder Son, and
he die before any entry or receit of the rent,
or prefentment to the Church, the youn-
ger fon (hall have and inherit; and the rea-
fon is, becaufe that in all inheritances in pof-
feflion,he which claimeth title there unto as
heire, oughtto make himfelf heireto him
that was laft aGually feized.

Here the pofleffion of the Leflee for years,
or of the Guardian,fhall inveft the a&ual pof-
feflion , and Frank-Tenement in the elder
brother.

But he dying feized of a Reverfion, ora
Remainder , or an eftate for life, or in tayle;
There he which claimeth the Reverfion, or
Remainder as heire, oughtto make himfelf
heire to him that had the Gift , or made the
purchafe.

Feodo excludeth an eftate tayle, where the
fecond fon fhall inherit before the daughter,
C4 And
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And if the Lands be once fettled in the
blood of the father , the heire of the mother
{hall never have them,becaufe they are not of
the blood of him that was laft feized.

And to the heire of the blood of the firft
Purchafer ;

As if the Father purchafe Lands , and it di-
fcendeth to the fon, who entreth, and di-
eth without heires of the Fathers part, then
the Lands (hall difcend to the heires of the
mother or father of the facther, and not to
the heires of the mother of the fon;although
they are more neer of blood to him that was
faftfeized , yet they are not of the blood of
the firft Purchafer.

Ifthe heires be females in equal dift ance,
as Daughters,Sift rs, Aunts,and fo forth,they
fhallinherit together, and are but one heire,
and are called Parceners.

Gavill-kinde.
Doth difcend to all the fons, andifno

fons,to all the daughters: And may be given
by Will by the Cuftome. ' o

CHAP.
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CHAP. V-

PARCENERS.

Parceners are of two forts,

Women and. their heires by the Common
law. Men by the Cnitom.
srpass A Hey may have a Writ of Partiti-
‘L?ﬁ"ﬂ?" on},, anc{ the Sherift may go to the
; /:‘J Lands, and by the oath of 12:
Q6 men , make Partition between
them, and the eldeft fhall have the Capitall
Meffuage by the Common Law, and the
youngelt by the Cuftome; Where the par-
ties will not thew to the Jewry: the certain-
tie, there chey fhall be difcharged in confci-
ence , if they make Partition of fo much asis
prefumed and known by prefumptions and
likelyhoods.

Pzrceners may by agreemeént make parti-
tion by Deed, orby Word, and the eldeft
firft choofe , unlefs their agreement be to the
contrary.

Every part at the time of the partition
muftbe of an even yearly value , without in-
cumbrance. ~

‘Rent may be referved for equality or Par-
tition (and may be diftrained for) wichouta
Deed.

Parceners
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Parcenersby divers difcents, before par-
tition, being diffeized,fhall have one affize.

A Parcener before partition, may charge,
or de¢ miled her part. '

The entrie or A& of one Copartner,
or joynt-Tenantfhall be the A& of both;
when it is for their good.

If a Parcener after Partition be entred,fhe
may enter upon her Sifters part , and hold it
with her in Parcenary, and have a new Par-
tition, ifthe hold noneof her part before
fhe was outed, viz. in exchange.

‘ CHAP. VL.
Joy~xT-TENANTS:

3 e : "l".gg

'

Oynt-Tenants be fueh as have
| joynt eftatesin goods, or lands,
1| where he that furviveth {hal have
besndl] all without incumbrance , if the
Tenements abide in the fame plight asthey
were granted.

Joynt-Tenants may have feveral etates;

A Joynt-Tenant cannot granta Rent-
charge, but for terme of his own life.

A Joynt-Tenant may make a Leafe for
life, or for years, of his part, or Releafe, and
the Leflee for years may enter, although the
Leffor di¢ before the Leafe begin, and his
‘ heive
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heire thall have the Rent , but the Survivor
the Reverfion. -
‘A Joynt-Tenant may havea Writ of Parti-
tion by the Statute of the 31.0f H.8.c4p.32.
~ A Partition made by Joync-Tenancs, or Te-
nants in Common of Eftates of Inheritance,
muft be by Indenture; by Word “tis void:

CHAP, VIL
Texants nCoMMON,

Tenantsin Common, are the'e that hold
Lands and Tenements by feveral titles.

They may joyne in attion perfonal, but they
muft have feveral attions Real.

They may bave a Writ of Partition by the
Stat. of 31, H. 8. cap: 32,

F one Parcener , Joynt-Tenant, orTe-

nant in Common take,all the other have

no Remedie, but by Ejectione firme , or
fuch like, or Wafte,

Gavil-kinde- Lands.

Tenant by the curtefie of Kent, whether
he have Iffue or no, uatill he marry, and fo
forth, he may not commit Wafte;

CHAP.
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CHAP. VIII,
TEN aNT IDDOWER,

# Woman fhall be indowed
2 of all forts of inheritance
ofher husband, where the
@4 1flue that fhe had by him
Z % may inherit , as heire to
his father, by meetes, and bounds of a
third part,

She (hall have boufe-roome, and meat,and
drink in common, for forty dayes ; But fhe
may not kill a Bullock within thofe 40. days
after che death of her husband,in which time
her Dower ought to be afligned her.

The Aflignement by him that had the
Frank-Tenem-=nt is good , but by him chat is
Guardian in Soccage, or Tenant by Elegit,
verte Elegit,or Statutes, or Leflee for years,
is not. :

She isto demand - her Dower on the Laad.

She thall recover dammages when her huf-
band dyed feized, from the death of her huf-
band; if the heire be not ready at the firlt day
to afligne her Dower.

She fhall have all her Chattels real againe,
execept her husband fellthem; he may not
charge them, or give them by his Will ; and
likewtfe her bonds , ifthe money were duein
the
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the life of her husband, and all convenient
apparel ; butif fhe have more thenis fit for
her degree, it will be affecs.

Awoman fhall be barred of her Dower fo
long as {he detaineth the bodie of the heire,
being Ward, orthe Writing of the fons
Land,

A woman fhall not be endowed of any
fandsthat her husband joyntly holdech with
another,at the time of his death.

Dower of Gavil-kind Lands.

1fthe woman fhallbe endowed of one half
fo long as fhe is unmarried, and chafte, and it
may be held with the heire in Common.

Itisof Lands and Tenements, and not of
a Faire or fuch like ; where the Heire lofeth
not his inheritance, there (he lofeth not her
Dower.

Foynture. _
IFa woman have a Joynture be fore marri-
age,the may claim no Dower,27. Hen.8.
1f it be made during marriage, fhe may en-
ter into her Joynture prefently.

If {he enter, or accept of ic,(he fhall not be
endowed.

If the thall be expulfed of any part of her
Joyuture, fhe thall be endowed of the refi-
due of her husbands Lands.

CHAP.
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CHAP IX,

T enant for terme of Life.

o Enant for terme of life, is he.
wu ¥ that hath Lands or Tene-
\ ments for terme of his life,
7 or another mans life, and
» none of lefler eftate may have
' 2 a Free-hold.

1f a Tenant for life fowe the Lands and die
before the corn be reaped; his Executor {hall
have it, but not the Grafle, nor other fruit.

Ifa Tenant for life be impannelled upon
an Inqueft, and forfeit Iffues and die, they
thall be levied upon him in the Reverfion;'
and fo likewife if the Husband, onthe Lands
of the Wife.

CHAP. X

Tenant for Terme of yeares.

Tenant for terme of years, is where 2 man letseth lands o
tenements to another for certain yeares,

E may enter when he will, the
death of the Lcﬂ'%r is no let,and
Sll g 1> My grant away his terme be-
; %@ i3 foreit begin; but before he en-
SR ter, he cannot Surrender, nor
have any action of trefpafle , nor take a re-
leafe. He
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He is bound to repaire the Tenements.

The Leffor may ener to fee what Repara-
tions or Walle there is, and he may diftraine
for his rent or have an action of debt. ,‘

If Tenant for life or years granteth a grea-
ter eftate then he hath himfelfe, he doth for.
feit histerme. ‘

CHAP. XI
Tenant at Will.

Tenant at Will ss hee that boldesh lands, or
tenements at the will of another.

wates 1 He Leflor mayreferve ayeare-
s Y | ly rent, and may diftraine for
W keutd i, ox have an A@ion of debt;
t\ed the Leflee is not bound to re-
% Naj paire the Tenements.
PRGOS The Willis determined by
the death of the Leflor,or of 2 woman Leflee
by her marriage, or when the Leffee will take
upon him to doe that which none but the
Leflor may doe lawfully, it determineth the
Will and PoflefTion, and the Leflor may have
an a&ion of Trefpaffe for it.

The Leffee fhall have reafonable time to
have away his goods, and his corne § Bnt he
fhalllofe his Fallow, and his dung carried
forth, :

CHAP.
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CHAP. XIL
RxmainNbpeER,

Y Remainder is the refidue of an
8 cftate at the fame time appoin-
N ted over, and muft be ground-
ed upon fome particular eftate
given before, granted for years
{o forch.

And oughitt®*beginin pofleflion, when the
particufar eftate endeth, there may bee no
mean time between;either by Grant or Will,

No remainder can be of a Chattel perfonal;
a Remainder cannot depend on a matter ex
poft fatto,as upon Eftate tayie,upon condition
That if the Tenant in Tayle fell,then the Land
to remain to another , is a void Remainder.

CHAP, XIIL

REVERS 10N,

Reverfion is the refidue of an eftate

thatis left after fome particular eftate,
granted out inthe Grantor;asif a man grant
Lands for life, without further granting ; the
Reverfion of the Fee-fimple is in the Leffor.

CHAP
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CHA P: XIV.

WastTE:

204 ASTE lieth againft a Tenant by the

‘ ;f s curtefie,for life, for years, orin

e Dower, and they fhall lofe the place
Wa&ed and zreble dammages.

Wafte lieth not againlt a Tenant by Elegit,
Statute-Merchant, or Staple ; butaccount af-
ter the debt or dammage tvied.

Wafte , or accernt wi.' lie againft a Te-
nantin Mortgage, becaufe L.e had Fee condi-
tionall.

Watfte is not givento the heirc for Wafte
inthe life of h's Father.

Wafteis given ugainft the Affigne ofthe
Tenanc for life; or of anothers life, but not
againft the Affignee ofa Tenant in Dower,
or of the curtefie , it is to be brought againft
themfelves,

Icis Wafte to pull up the formes, benches,
doors, windowes, walls, Filbert-Trees, or
Willows planted.

D CHAP.
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CHAP. XV.

DiscoNTINUANCE.

Ifcontinuance is where a man that
D hath the prefent pofleflion,by make-

ing a larger eftate then he may, di-
vefteth the inheritance of the Lands or Tene-
ments out of another, and dieth, and the o-
ther hath right to have them, but he may not
enter, becaufe of fuch alienation, but is put to
his Writ.

If a man feized in the right of his Wife , or
ifa Tenant in Tayle madea Feoffment, and
died, the Wife might not enter,nor the Iffue
in Tayle, nor he in Reverfion, butare put to
their a&ion.

Now the wife may enter bythe Statute,
32. H. 8. anda recovery fuffered by the Te-
nant by curtefie,or by the Tenant after poffi-
bility of iffue extin&, or for terme of life, is
now made no difcontinuance.

Such things that pafs by way of a grant,by
deed without livery, and feizin, cannot be
difcontinued as a reverfion , or Rent-charge,
Common, &c.

AReleafe or Confirmation without War-
ranty, maketh no difcontinuance.

CHAP,



i Difcents. 35
CHP P. XVL

DISCENTS,

; Ifcentswhich take away entries, is
: where a maa diffeizeth another, and

dieth, and his heire entreth , or ma-
keth a Feoffment to another in Fee,or in tayle;
and he dieth, and his heire entreth; thefe
difcents put a man from his entrie.

A difcent, during minority, marriage, non,
Jane mentis, imprifonment , or being out of
the Realm, do not take away an entry.

Difcents of Rentsin grofs , the Lord not-
withftanding may diftrain.

A dying feized of a terme for life, or of 2
Remainder, or Reverfion, doth not take a-
way an Entrie, he muft die feized in Fee ; and
Frank-Tenement. ‘ ‘

A difeizin cannot be to one joynt-Tenant
or Parcener alone, ifit be not to the other.

If 1 condition be broken after a difcent,the
Donor, Feoffor, or his heifes may enter.

A wrongfull difeizini is no difcent, unlefs
the difeifor have quiet poffeffion five years
without entrie,or claime, 32. H. 8.

D CHAP,
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CHAP. XVIL

CoNTINnALLCLAIME:

Ontinual Claime isa demand made

byanother of the propertie or pof-

feffion of a thing which he hath not

in poffeffion, butis withholden from
him wrongfully ; defeateth a difcent, hap-.
ning within ayear and a day after it is made,
and now by the ftatute within five years,

CHAP. XVIII

REMITTER,

Emitter is, when bya new title, the

Frank-Tenement is caft upon a man,
whofe entrie was taken away by a difcent,
or difcontinuance, he fhall be in by theelder
title ; asif Tenant in tayle difcontinue the
tayle, and after difeizeth his continnance,
and dieth thereof feized , and the land di-
fcend to his Iflue, in that cafe he is faid tobe
inhis Remitter , viz,{eized his Ancient E-
ftate tayle.

When the entrie of a man is lawful,and he
taketh an eftate to himfelf, when he is of full
age, if it be not by Deed indented , or matte;

o
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of Record which fhall eftop him,it fhallbe to
him a good Remitrer.

ARemitter to the Tenant fhall be a Re-
mitter to him in the remainder,and rever fion

e R ———— —— S —

CHAP, XIX.
TENURES.

LL lands are holden of the King im-
mediately, or of fome other perfon,
and therefore when any that hath
Fee,dyeth without heire, the lands
{hall efcheate to the Lord. '
And they are holden for the moft part ei-
ther by Knights férvice,or in Soccage.
Knights Service draweth toic Ward,Mar-
riage, and Relief, viz.

Of ward, Marriage, and Relief.
He heire male unmarried, fhall bein
Ward untill 21 years of age.

If he be married in the life of his Ance-
ftors,yet the Lord {ball have the profit of the
land cill bis full age,

None fhallbe in Ward during the life of
the Father.

D3 If
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1f the heire refufe a convenient marriage,
he fhall pay to the Lord thevalue , whenhe
cometh to full age.

If the Ward marrie again(t the will of the
Guardian, he fhall pay him the double value
of his Marriage; butif the heire be of the full
age aforefaid, he fhall pay a relief,

Arelief fora whole Knights Fee,is 5l
for half a Knights Fee sc. for a quarter 25,.
for more, more; for lefs, lefs,accordingly.

A Relief isno ferviee, butisincidenttoa
Service, the Guardian muft not commit
Wafte, viz. Chattels,

Tennre in S occage.

T Enure in Soccageis, where the Tenant
holdeth of his Lord by fealty , -fuit of
Court , and certain Rent for allmanner of
Service. : :

The Lord fhall not have the Wardthip, but
arelief prefently after the death of his Te-
nant.

A Relief for Soccoge land, is a years rent,
andisto be paid prefently upona difcent or
purchafe. Asif the Land were held by Fealty,
and 10%, Rent per annum; :cs. fhallbe paid
for Relief. '

" The next of the kin to whom-the inheri-

Lance
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tance may not difcend, thall have the Ward-~
fhipofthe Land, and ofthe heire, untill his
age of 14. years, tothe ufe of the heire, at
which age, the heire may call him to account,

If the Guardian die, the heire cannot have
an A&ion of account againft the Executor of -
the Guardian. n \

The Executor of the Guardian may not
havethe Wardfhip, buc fome other of the
nextof kin; the Husband may notalienche
interelt of the Wife, in the Guardianthip,nor
hold i¢; if fhe die, it may not be fold.

If another man occupie the Lands ofthe
heire,as warden in Soccage,the heire may call
him to account, as Guardian.

If the Guardian hold the Lands, after the
heire is 14.the heire fhall call him to account,
as his Bailiff,

Gavill-kinde.
Y He next of kin{hall have the Guardian-
thip of che body . and lands untill the
heire be 15. yearsof age.
Diverfities of ages.
A man hath buttwo ages.
The full age of Male and Female is
one and twenty. : -
AwWoman hath fix ages.
THe Lord her father may diftrain for ayd
for her marriage,when (he is feven. She
is double at nine. She
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She is-able to affent to Matrimony at twelve,
She fhai not be in Warde,if fhe be fourteen.
She fhali go out of Ward at fixteen.
She may fell, or give her landsat 21,

No man may be fworn in any Jury, before
hebe »1,before which age, all gifts, grants,
ordeedsasdonot effe® by delivery ofhis
own hands, are void, and all others voidable,
excepe for neceflary meat, drink, and appar-
vel, re. :

Aninfant may doany thing for hisown
advantage , as to be Eecutor , or fuch Lke;
an Infant fhall fue by his next friend, and an-
(wer by his Guardian.

Gavill-kind.
The heire may give or fell at fiftee 1
years of age. .
1. The land mufk difcend,uot be given him
Co é_}’ will. .
2. He waft have full recompence.
3. Ir mnft be by Feoffment , and livery of
[eizinwitly bis oWn bands,not by War-
rant of Asrorney, nor any-other con-
veyance. -
BY the Civil Law,an Infarit may be Exe-
LD cutor at 17. years of age,
AnInfant may make a Will of his goods
at 14: years of age,and a Maid at 12.
CHAP,
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CHAP.XXI,
RENTS.
There are three mantiers of Rents:
 Rent-Service.

Rem—C’barge.
Rent-Seck,

Ent-Service is, where a man hold-
eth his lands of hisLord by cer-
tain Rent, and {o forth,
Rent-Charge is granted, or re-
ferved out of certain Landsby Deed , witha
claufe of diftrefs.

Rent-Seck , isa Rent granted withouta
diftrefs: or Rent-fervice, fevered from other
fervice,becometh a Rent-feck.

The Reverfion of a Rent without a Deed,
isvoidif the Reverfionbe notin the refer-
vor;if a Rént be granted fromthe Reverfion,
it is a Rent-feck

He which is not feized of a Rent-feck , is
without remedie for the fame,

The gift of a peny by the Tenant, inname
offeizin of a Rent-feck, isa good poffeffion
and ferzin,

No Rent maybe referved upon any Feoff-
ment, Gift, or Leafe, but only to the Donor,
and his heires, not to any ftranger,

A
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A Rent-charge is extin@ by the Grantees
purchafe of parcell of the Land , butby the
purchafe of any of his Anceftersit fhall not,
it thall be apportioned like Rent-fervice,ac-
cording to thevalueof the land ; but if the
whole Land difcend of the fame inheritance,
the rent is extinguithed:

By the grant of the Reverfion, the rents
and Services pafs: If Rentbe granted to a
man without more; faying, he fhall haveit
for terme of his life:

Ifthe Lord accept of Rent or fervice of
the Feoffment , he excludeth himfelf ofthe
Arrerages of the time of the Feoffment.

For a Rent-charge behind, one may have
an A&ion ofannuity, or diftrain,

Diftrefs.

For what, when, and where 2 man may
diftrajn.

A man may diftrain for a Rent-Charge,
Rent-Service,Herriot.fervice, and all manner
of Service, as '

 Homage.
Efenage.
Fealtie.
Suste of (Conre.
And Relief, cie.
Erriot cuftome mult be feized : and for
Amerciaments, in a Leete , upon whofe
ground
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ground foever it be in the liberty; a man may
not diftrain for rent, after the Leafe is ended,
nor have debt upon a Leafe for'life, before
the eftate of Frank-Tenement be deter-
mined.,

A manmay not diftrain inthe night, but
for dammage Feafant.’ -

A man may not diftrain upon the pofleffi-
onsof'the King , but the King may diftrain
of any Lands of his Grantee ; or Patentee,

A man may not diftrain the beafts ofa
ftranger that come by efcape, untill they h4ve
been Levant , and Couchant on the ground,
but for dammage Feafans.

A man may not diltrain the Ozxen of the
Plough, nor a Mil-ftone, nor fuch like that is
for the good of the Common-wealth, nor a
Cloke in a Taylors fhop, nor vi®uals, nor
corne in {heafes, but ifit bein a Cart, for
dammage Feafans.

A diftrefs muft be always of fuch things as
the Sheriff may make a Replevin.

A manmay not fever horfes joyned toge-
ther, orto a cart.

Ifa man put cattell into a pafture fora
week , and afterwards 7. N. doth give him
notice that he will keepthem no Jonger, and
the owner will notfecch themaway; 1, N,
may diftrain them dammage Feafans,

If



a4 A Diftres:

If 2 man take bealts dammage Feafans,and
driving them by tbe high way to a pound, the
beafts enter into the houfe of the owner , and’
thetaker prayeth the delivery of them, and
the owner will notdeliver them: a Writ of
Refcous lyeth.

If aman diftrain goods,he may put them
where he will.

But if they perifh,he thall anfwer for chem.

If cattell, they ought to be pur ina com.
mon pound , or elfe in an open place, where
the owner may lawfully come and feed them,
and notice given to him thereof , and then if
they die,it is in default of the owner. (

Cattell taken dammage Fefans,may be im-
pounded in the fame land; but goodsor Cat-
tell taken for others things may not.

Sheep may not be deftreined, if there bea
{ufficient diftrefs befides.

No man fthall drive a diftrefls out of the
Coury wherein it was taken.

No diftrefs thall be drivcu forth of the
hundred, but to a pound Overt within three
miles,

A diftrefs may not be impounded in fe-
veral places, upan pain of five pounds, and
treble dammage,

Fees for impounding one whole Diftrefs,
Foure pence.
- The
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The executor or acminiftrator of him
whick had Rent or Fee-Farme in Fee,in Fee-
:ayle, or for life , may have debt againt the
Tenant that ihould pay it , or diftrain: and
thisis by rhe Statute 32 H. 8. B

Somay rhe husband after the death of his
Wife,hir ::xecutor,or Adminiftrator. So may
he whic: hath Rent for another mans life,
diftrain for the arrerages after his death, or
have an ation of Debrt, 32. H.8.

But if the Landlord will diftrain the goods,
or cattell of his Tenant, and defell them, or
worke them, or convert them to his own ufe,
he fhall be executor of his own wrong.

CH AP. XXI1I.
Difeizin of Rents:

T'hree canfes of Difeizin of Rents-Service.
Refcous.
Replevin:
Inclofure,
Fonre of Rent-Charge, Denyer, & Inclofwre.
Foreftallingis a Difeizin of all.

) Oreftalling is, when the Tenant
3l doth with force, and armes, way-

lay , orthreaten in fuch manner,
that the Lord dareth not diftrain,
or demand the Rent,

Denyall
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Denyallis', if there beno diftrefs on the
Land, orifthere be none ready to pay the
Rent, ¢éc.
 And of fuch difeizins, aman may havean
action of Novell difeizin againft the Tenant,
and recover his Rent, and arrerages, and his
dammageand cofts; and if the Rent be be-
hind anocher tise , he fhall have a Rediffei:
zin, and recover double dammage.

Refcons, and Ponnd-breach.

B Fthe Lord diftrain when there is no rent

nor fervice behind, the Tenant may not
refcue; otherwife if another diftreine wrong-
fully ; but no man may break the Pound, al-
though he did tender amends before the cat-
tell were impounded.

If the Lord come to diftrain, and fee the
beafts, and the fervant drive them out of his
fee, the Lord may not have Refcous, becaufe
he had not the Poffeffion, but he may follow
them,and diftrain, but not dammage feafans.

CHAP
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CHAP. XXIV.
COMMON.

OMMON isthe rightthat a man
hath to put hisbeafts to pafture, orto
ufe, and occupy ground that isano-
ther mans,

There be divers Commons, vsz. Common
‘in grofs, Common appendant, Common ap-
pertinant, Common, becaufe of neighbour-
hood, viz. ther termes of Law.

The Lords of Waftes, Woods and pafture,
may approve againft their Tenants and neigh-
bours with common appertenant , leaving
them fufficient Common,and pafture to theie
Tenants:

As if one Tenant,furcharge the Common;
the other Tenants may have againft him a
Writ de admenfuratione pafinr« ; But nota-
gainft hum chat hath Common for beafts
without number, neither may the Lord en-
clofe from fuch Tenants:if he do,the Tenant
may bring an affize againft him, and recover
Treble dammage , but the Lord may have a

g#o jure, and make the Tenant fhew by what
title he claimeth.

CHAP,
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CHAP. XXV.
Waxss.

The Kings bigh-way is that Which leadeth
from village to village, .
- A common high-way is that which leadeth
" from a village into the fields.
A private Way % that Which leadeth frem
one certain'place anto awother, 3. Ed.3.

IN the Kings high-way, the King hath
onely paffage for himfelf and his people ;
and the Frank-Tenement, and allthe profits
are in the Lord of the foyle » as they be pre-
{ented ac the Leete.

-Ofa Common high-way , the Frank-Te-
nement and profits areto him that hath the
land next! thereto adjoyning, and if it be
ftopped , and I be damnified by it, I haveno
remedy, but by prefentment in the Leete.

If a private way be ftraitned,or if a bridge
there, which another ought to repair, be de-
cayed , anacion of the cafe lieth ; But if the
way be ftopped , an Affize of Nufance lieth ,
and the Leflee may have it after the Leffors
years begin, or the Leflee may have an acti-
on o: the eafe : if the moft part of a Water-
Way, be flopped, an Aflize will lie.

CHAP.,
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CHAP. XXVIL
LiIBERTIES.

A Libertie s, aroyall priviledge in the hands
ofa ﬁtb]l&o ' )

 LL Liberties are derived from the
Crown, and therefore are extin-
Q guifhed ifthey come to the Crown
again by efcheate, forfeiture, or fuch
like, for the Greater doth drowne the leffer:
One may have Park, a Leete Wayfe, firay,
wreck of Sea, and ennra placivorsm, by pre-
{cription, and without allowance in Eyre.
~ But not Cognizance of plea, nor (artalla
fellonnm, vel fugisinorsms , ant ut ligatornm
A libertie may be forfeited by mifgﬁng, as
to keep a market otherwife then it is granted:
A libertie may be forfeited for not ufing,
when it isfor the good of the Common-
wealth ; asnot ro exercife the Office of the
Clarke of the Market ; but not to ufe 2 mar-
ket, is not.
‘Whatfoever is inthe King, by reafon of his
- Prerogative,may not be granted,or pardoned
by generall words, but by fpeciall.

E CHAP,
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CHAP. XXVIL
Of Chattells Reall.

(hattells Reall, are Guardianfbips, Leafes
for years, or at will, &c.

Uardianthip is a Commodity-of ha-
Gving'the cuftodie of the body, or
Jands, orboth, where the heire is
within age ; and the Lord of whom the Land
isholden, by Knights fervice, fhall have the
fame to hLis own ufe; foritis a Chattell Re-
all, and therefore his Executor fhall have it.
The Guardian muft not do wafte , nor in.
feoft,  upon pain of'lofing the Wardthip.
But he muft maintain the buildings out of
the Ifluésofthe Lands, and fo reftore it to
the heire.

If the Committee of the King commit,the
Wardfhip {hall be committed to another ; if
" the Grantee, he fhall lofe the Ward/hip.

. And one of the friends of the Ward,being
his nexc friend that will,may fue for him.

If 2 Leafe bemade toa manand his heires
for 20. years, it is a Chattell , and his Execu-
tor thall have it; otherwife ifa man Willa
Leafeto a manand his heires, here the word

Heires,
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Heires, are words of purchafe, and his heire
fhall have it. :

If a man grant , Proximam advocationem
to I. 8. and his heires, itis but a Chattell, for
it isbut for #nici vice. ' "

Writings pawned for morey lent, are
Chareells.

If a woman have execition of Linds by
Statute-Merchant, and taketha husband, he
may grant it for it is a chateell,

Of Chastells Perfonall.

 Hattells Perfonall,are Gold,Silver,Plate,

Jewels, Utentfils,Beafts,and other Chat-

tells,and moveable Goods whatfoever; Obli-
gations,and Corne upon the ground.

All goods, as well moveable , as unmovea-
ble, Corne upon the ground , Obligations,
right of AGions,money out of bags,and corn
out of facks,Sunt Cattalla.

Moneyis not to be pafled by the grant of
all his goods, and Chattells; nor Hawkes, nor
Hounds,nor other things;fere nature,for theé
propertie is not in any, not after they are
made tame , longer then they are in his Pof-
feflion; as my Hounds following me , or my
mati, ormy Hawke flying after afoule, or
my Deer haunting outof my Parke Butif

E 2 they
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they Rray of their own accord , it is Jawfull

for any manto take, and che heire fhall have

them.

All Chattells (hall go to the Executors ;
Fatts,and Furnaces,fixed ina Brew houfe,or
Dy-houfe by the Leflee ; if they be fixed by
Tenant in Fee, the heire thall have them.

- "NoWw (omething bath been [aid concerning
Poffeffions,it followeth, that.it be fhewed,
bow they may be conveyed from one man
to another.

—— A p———

CHAP., XXVIII
Or CONVEYANCE S,

— S——— i, v, ot SR

In every Conveyance, there muft be a Gran-
tor, and a Grantee,and fomething granted.
The Conveyance of fome perfons isvoid 5 of

others veidable.

Onveyance ofa Woman Covert is

void, without the confent of her huf-
band, and it ought to be made in her and his
name , except it be done as Executor to an-
other.

Of an Infant, that whicl doth not take ef-
fect with the delivery of his own hands, is
void , and an Action of Trefpafs will liea-
gainft him, for taking the things given,

Otherwife



Grawss by Fine, 55

Otherwife it is but voidable,except it be as
Executor, or for neceflary meat , and drink,
¢c. for hisadvantage,

. Of non fane memorie .
Voidable. or mad£ by dureffe, ’ %Royall.
Oydable by the parties themfelves, and
their heires, and by them that fhall have
their eftates, except Non fane himfelf.

Grants by Fine.

Oydable by Writ of Error,by an Infant.

during his nonage, and by the Husband
for a Fine levied by his Wife alone , during
their marriage.

Conveyance of fome perfons cannot be
good for ever, without the confent of others,
as the Deane without the Chapter ; the Ma-
jor witheut the Commonaltie, and of o-
ther bodies politick, that have a common
Seale, or of 3 Parfon without the Patron and
Ordinary.

If there be no condition in the Cenvey-
ance, it {ball be intended che elder.

A Conveyance made to a feme Covert,fhall
be good, and of effle, untill her husband do
difagree. _

An Infant may be Graatee, fo may a Wo-
man Outlawed, a Villaine, a Baftard, and a
Fellon.

E 3 A
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A Baftard can have no heire, but the Iffue
of his body lawfully begotten.

An Infant at the age of difcretion, by his
aduall entry;and a woman againt the will of
her husband may be a diffeifor,or a Trefpaflor.

Inall conveyancesthere muft be one na-
med , which may take by force the grant, at
the beginning of the grant.

A grant made to theright heires of one
that is dead, is good, or Cuftodibus Eccle. is
good for goods.

All Chattells, reallor perfonall, maybe
granted, or given without 2 Deed.

‘Rent-fervice, Rent-feck, Rent-charge,
Common of Pafture, or of Turbarie, Rever-
fion, Remainder, advowfon, orother things
which lieth not in manuall occupation , may
not be conveyed for years, for lifey intayle,

or inFee, without writing..

The Major, or Commonalty, or fuch like,
cannot make a Leafe for years, withouta
Ppeed.

T e etv————

CHAP.
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CHAP. XXIX.
. Or DeEDS.

Three things needfull, and pertaining'to eves
ry Deed; Writing, Sealing, and deli?ering

N the Writing muftbe fhewed the per-

I fons names, their dwelling place,and de-

gree, The things granted , upon what

confideration, the eftate , whether abfolute,

or condirionall, with the other circumftances,
and the time when it was done. ‘

No grant can be made,but to him that was
partie to the Deed ; except it be by way of
Remainder.

The words muft be fufficientin Law to
bind the parties ; as if a man grant ommes
terras cerea (na,a Leafe for years paffeth not,
but for Frank-Tenement, atleaft,nec per oms-
#ia bona fua.

Exceptio femper nltimo ponenda eff:

He Habendum mult include the pre-
" miffes:
.+ A Condition cannot be referved, but by
the Grantor, and it is proper to follow the
Hgabend. prefently.

The Habendum, or Condition muft not be
. Repugnant
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Repugnant to the Premifes,if it be.,it is void,
and the Deed will take effe® by the Pre-
mifes. ,

A Warrant is good,although it extend not
unto all che Lands, nor to all the Feoffees, or
made by one of the Feoffors.

Ifit be rafed, or interlined in the Date, or
i any materiall place, it is very fufpitious;

Of Sealing:

A Writing cannot be faid to be a Deed, if
it be not fealed, although it be written,
and delivered, it isbucan Efcrowe.

And if it were fufficiently fealed, yet if the
Print of the feale be utterly defaced the
Deed is unfufficient 5 it is not my Deed.

It may not be pleaded, but it may be given
in Evidence. ,

Of Delivery.
A Deed taketh effec by the delivery,and
if the firft take any effe®, the fecond
is void.

A Jurie fhall be charged, to enquire of the
delivery, but not of the date, yet every Deed
fhallbe intended tobe made , when it doth
beare date. '

Diverfitie
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Diverfitie in delivering of a

" WRITING.
As a Deed.

As Efcrow.

THis Delivery ought tobe done by the

partie himfelf, or by his fufficient At-
tourney,and fo it fhall binde him, whofoever
wrote, or fealed the fame, '

" If one be bound to make affurance,he need
not to deliver it, unlefs there be one to read
it to him before, .

And ifany writing be read in any other
forme to a an unlearned; It thall not be his
Decd, although he Seale and deliveric.

)» There are two forts of Deeds.

Deed Poll, whichisthe Deed of'the

Grantor , 2 Deed indented, whichis,
the mutuall Deed of either parties; but in

Law, one is the Deed of the Grantor, and the
other the counter-partie, and if any variance
beinthem, it{hallbe taken asit is inche
Deed ofthe Grantor ; and if the Grantor
Sealeonly,itis good,  °

CHAP,
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CHPP. XXX,

BarRegains and Sa 1 Es.

O Mannos-lands, Tenements, or o-
ther hereditaments can pafs, alter,
or change, from one manto ano-
~. . ther, whereby an eftate of Inhe-
ritance or Free-hold is made, -or taketh ef-
fe&in any perfon or perfons, or anyufe
thereof is made, by reafon only of any Bar-
gain and Salecherefore , exceptthe fame be
made by writing indented, fealed, andin-
rolled in one of the Courts of Record at
weftminfter , or within the fame Court or
Countie where the Tenements fo bargain.
ed,do lie, before the Cuffos Rotulorum > and
two Juftices of Peace, and the Clerk of the
Peace, or two of themi, whereofthe Clerk of
the Peace to be one, and that within fix
months after the date of fuch writing in-
dented, 27,H. 8. -

The inrollment fhaltbe indented the fir
day of the Terme, and fhall have relation to
the deiivery of the Deed, againft all ftran-
gers. :

—

’ CHAP.
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CHAP, XXXI.

FEOFFMENTS.

A Feoffment,is an eftate made by delivery of
Poffeffion , andfeizin by the party, or his
[ufficient Attorney.
Aman cannot make livery of [eizin, before
be bave the Poffeffion.

A 7o_ynt-Tenm'xt cannot enfeoﬁ'e\ bis Compani-

. o,

A (o-partner make a Feoffment of bis pare,
or releafe. , : '

A man cannat enfeoffe his wife.

A Diffeizor cannot enfeoffe the Dfeizee;for
his entrie is lawfull wpon the diffeizor.
Such perfous as have poffeffion in lands for
yeers, or for life, &c. cannot take by livery

and [eizin of the [ame Lands.

F a Feoffment be made, and the Leflee
for years give leave to the Leffor to make
Livery and feizin of the Premiffas, faving
to himfelf his Leafe, c#c. and he doth;the
terme is not furrendred ; for the Leflee had
an Interelt which could not be furrendred
without his confent to furrender, & here his
intent to furrender doth not appear; where-
fore he may enter,&have his term &the rent

is renewed,
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renewed, but it is otherwifle with a Leffee for
life, and the rent is extinct.

The Leflor cannot make Livery and feizin
againft che Will ofthe Leffee being on the
Land; Buthe may grant the Reverfion, and
ifthe Leflee do Attorn, the Free-hold will
pafs withouc Livery of feizin,

Livery of Seizin,

Ivery of feizin, isa Ceremonie ufed in
LConveyance of Lands,that the Common
people might know of the pafling,or alterati-
onof the eftate: ‘it isrequifite inall Feoff--
ments, gifts inthe tayle, and Leafes for life,
made by deed, or without deed.

No Free-hold will pafs wicthout Liverie
of feizin, except by way of furrender, Parti-
tion, or exchange, or by matter of Record,or
by Teftament.

Livery of feizin muft be made in the life-
time of him that made the eftate.

Dona clﬂndeﬁiiga [unt femperfﬂ_/;itiqfd.'

BY Livery of feizin in one County , the
' Lands in another County will not pafs.
Livery within view, is good, if the Feoffee

do
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do enter in the life-time of the Feoffor.

Livery may not be made of an eftate to be-
gin in Future, for no eftate in Frank-Tene-
ment may be given in Futsro, but fhall take
effe@ prefently,; by Livery and Seizin.

Of Ufes.

THe Statute of 2. H.8.hath advanced ufes,

and hath eftablithed furetie for him that
hath the Ufe againft his Feoffees ; for before
the Statute, the Feoffees were owners of the
Land,but now it is deftroyed,and the ceffy<g;
Ufe is owner of the fame; before the poflefli-
onruled che Ufe,but fince the Ufe governeth
the pofleffion, Indentures fubfequent be fuf-
ficient to dire@ the Ufes of 2 Fine or Reco-
very precedent , when no other certainand
full declaration was made before.

Attorney,

AN Attorney ought todo every thing in
the name , andas the a& of him which
gave him the authority; as Leafes in name of
the Leflor, but he muft fay, by vertue of his
Letter of Atcorney, Ido deliver you pofleffi-
on and feizin of, &c. for, &c.

An Attorney muft firft take pofleffion be-

fore he can make Livery of Seizin.
If an Atcorney do make Livery of Seizin ;
otherwife
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otherwife then he hath warrant , thenitisa
difeizin to the Feoffor.

An Actorney muft be made by writing fea-
led, and not by word. |

CHAP: XXXII.

Ex cHANGE.
In Exchange, boththe eftates muft be equal,
there muft be sWwoGrants; &5 in every grant,
mention muft be made of this Word exchange,
It may be done Withont Livery of Seizin,if it
be in one Shire, or elfe it muft be done by In-
denture,and by this Word Exchange, or elfe
norhing paffeth without livery,
X CHANGE, importeth in the
Yaw a Condition. of Re-entry, and a
' Warranty voucher, and recompence
of the other land that was given in Ex-
change ; an Affignee cannot re-enter, nor
vouch, but Rebate; Exchanger may re-enter
upon an Affignee. And the fame condition de-
feated in part. is defeated inche whole, and
the fame law is in partition.

CHAP. XXXIII.
GRANTS.

Rants muft be certain. A Granto /. 5.
Jor /. N isvoid for the incertaintie, al-
though it be delivered to 7. S. The deli-
very
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very of the Deed will not make a void
Grant good, or to take effect. . o
The Lord cannot Grant the Wardfhip of
his living Tenanty becaufe of the uncertainty
who fhall be his heire , unlefs he name fome
perfon. «

When any thing is granted chat is not cer-
tain, asone of my horfes, then the choice is
in the Graatee,

When feveral things are granted , thenit
is in the choice of him that is to do the firft
A&.

A man cannot grant, nor charge thac which

he never had.

A man may charge a Reverfion;

A Parfon may granc his tythes, or the
Wool of his Sheep for years.

A thing in action,a caufe of a fuite,right of
entrie, ora Title for a condition broken, og
fach like , may not be given or granted toa
Stranger; Buc only to the Tenant of the

groun‘d,or to him that hath che Reverfion,or
Remainder,

A thing that cannot begin wichout a Deed,
may not be granted without a Deed; as a
Rent-Charge, Fayer,¢sc.Every thing thatis
not givenby delivery of hands , muft be paf-
fed by Deed, the right of a thing reall or per-

fonall,
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fonall, may notbe given in, nor releafed by
Word ; a Rent of condition, or a re-entrie
may not be referved to one thatis not partie
tothe Deed. :

..:All things that are incident to others, pafs
by the grant of them that they are incident
anto.

A manby hisGrant, cannot prejudice him
that hath an elder citle.

1f no eftate be exprefled inthe Grant, and
Livery and feizin be made, thenthe Grantee
hath but eftate or life ; But if there be fuch
Words in the Grant, which will manifeft the
Wiil of the Granter,fo his will be not againft
the law, the eftate (hall be taken according to
his intent and will.

All Grants thall have a reafonable conftru-
&ion, and all Grants are made to fome pur-
gofe,and therefore reafon would they (hould

¢ conftrued o forre purpofe.

all ‘Grants fhall be taken moft flrong a-
gainft him that made it ; and moft beneficiall
to him to whom it is made,

To Grants of Reverfion, or of Rents, ¢ic.
there muft be Attornment, otherwife no-
thing pafleth , if it benot by macter of Re-
cord.

Attornment.
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Ttornment is the agreement of the Te-

nant to the Grant, by writing, or by

. Word ; as tofay, Ido agree tothe Grant

made to you, or I am well contented with ic,

or I do Attorne unto you, erl do become

your Tenant, or I do deliver unto the Gran-.

tee 2 peny, by way of feizin of a Rent,or pay,

or do but one fervice onely in the name of
the whole ; itis good for all. ‘

Itmuft be done in the life-time of the
Grantor. "

Without Attornment, a Signiory, a2 Rent-
charge, a Remainder , oraReverfion, will
not pafs, but by matter of Record. _

Without Attornment ; fervices pafs not
by the fale of the Manor , nor from the Ma-
nor, but by bargain and fale inrolled. ,

Attornment muft be made by the Tenant of
the Free-hold,wheéna Rent-charge is granted.

By the Attornment of the Termor to the
Grantee ofa Reverfion, with Liverie, and
the Rent alfo, though no méntion be made
thereof ; before attornmetit a man may not
diftrain, nor have an a&ion of wafte.

By fine, the Lord may have the Wardihip
of the body,and Lands before the attornment
of his Tenant.

The end of attornmient, isto perfe@

Grant,
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Grant, and therefore may not be made upon
condition, or for a time.

A Tenant that is to perfe a Grant by At.
tornmetit, cannot confent for a time, nor up-
ona Condition, nor for part of a thing gran-
ted : But it (hall enuze the whole abfolutely.

-Ifthe Tenant have true notice of all the
Grant then fuch Attornment is void.

 Attornment neceflary upona Devife.

L -,

CHAP. XXXIV.
I1.LEaseEs.

© Leafe for years mult be fora time cer-
taine, and ought to exprefs the terme,
and when ‘it. fhould begin, and when it
fhotld end certamly ; And therefore a

Leafe fora year, and fofromyear to year;

during the fife of 7.8, but for two years, it
may be made by Word or Writing; If I
Leafe to 7. N. to hold uncill a- hundred
pounds be paid, and make no livery of feizis,
He hath eftate only ac Will.

ALeafe from year to year, folong as both
the parties pleafe, after entrie in any year,
it is a Leafe for that year, . till wammgbe
given to depart.14 H.$. 16.

ALeale beginning from henceforth, fhalt
be accounted from the day of the de lwery'

- from
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from the making , fhall be taken inclufive
from the day of the making, or ofthe date
exclufive, ‘ .

1fLinds difcend to the heires before his’
éntrie; he may make a Leafe théreof. - 1

A man lets a houf€; cuam pertinent,no lands:
pafs;buc if 2 man let a houfe,cum omnibus ter-
ris eidem pertinent. there the lands thereunto
tifed pafs,- '

1fa man lets Lands , wherein is Coale-
rhines,quarries, and {uch like,if they have bin
ufed, the Tenant may ufe them;if they be hot
open ,-if the Tenant for them, imploy them
rot onthe Land, itis wafte; ‘likewsfe marle ;
the land isthe place where the Rent isto be”
paid and demanded, if no other place be-

tween the parties be limited.

Trefpafs is not given for paying of the
Rent to che Leflor, howfoever it be payablé
there.

And if 2 man let lands without impeach-'
ment of Wafte,and a Stranger cut down the
trees, and the Leffee doth bring an a&ion of
Trefpafs,he fhall not recover for the value of
the Trees, but for the Crop, and-bhrlting of
his clofe,and the heire of the Leffor {hal have
fuch trees; and riot the Executor of the Lef-
fee, unlefsthey be cut by the Leffee , and en-
joved by the Grantee, without Wafte.

- Fa2 Leffce
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. Leffee for years, or for life, .Tenant in
Dower, or by the curtefie;or Tenantintayle
after poffibility, &c. have onely a fpeciallin-
terelt or property in the trees,being upon the

round,growing as a thing annexed unto the
Eand, fo long as they are annexed thereunto.

But if the Letlee, orany other fever them
from the Land,, the property and interelt of
the Leflee in them , is determined , and the
Leffor may take them, as things that are par-
cell of his Inheritance, the Incerelt of the
Leffee being determined.

To accept the rent of avoid Leafe, will
not make the Leafe good ; But avoidableit
will. ‘

If the Husband and Wife do purchafe
Landsto them and the heires of the Huf-
band, and he make a Leafe,and die; bis Wife
may enter, and aveid.the Leafe for her life,
buc if fhe die,leaving the husband ,who after-
ward dies, before che terme ends,the Leafe is
good to the Leflee, againlt the heire,

Where it 1s Covenanted and-granted to S. 7.
chat he fhall have five Acres of land in D. for
years,chisisa good Leafe, for canfzffr isof
fuch force as dimijir.,

Ifaman makea Leafe for 10 years, and
afterwards maketh anocher leafe for 21 years,
the latter fhall be a good. Leafe for eleven
years, when the firftis expired. If
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1f the Leffee at his colt, do put glafs in the

Windowes , he may not take the fartie afay

again, but he thalibe punifhed for Walte ;

and fo of Wairifcot 5 and feelirig, ifit be not
fixed with Screwes. I

Tenant in tayle may make a leafe for fiich
fands or inheritance, as have been commionly
letten to farm,if the 6ld leafe be expired,fur-
rendered or ended, within one year after the
making of the iew; But not without impeach-
ment of Walte, nor above 21 years, or three
lives , fromthe day of the making; refetving
the old Rent, ot more,32. H.8. By Indenture
ofLeafe, by Tenantin tayle, for 21 yéirs,
made according to the forme of the Statute,
rendring the ancient, or more Rent. 1f the
Tenant intayle die, itisa good leafe againft
his Iffue; But if 2 Tenant in rayle die withont
Hlue ; the Doner may avoicr this Leafe by
entrie, 33.H.8, 28. And if be in the Remain-
der, doacceptthe Rent; it fhall not tie him,
for that the Tayle is determined , the Leafe
is determined,and void, Ed. 4. 19.

The Husband may make fuch a Leafe of his
wifes lands by Indenture, in the name of the
husband and wife,and the to feale thereunto,
and the rent muft be referved to the husband
and his wife, and to the heires of the wife,
according to her eftace of Inheritance.

¥3 A
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a Leafe made by che husband alone, of the
Lands.of his wife, isvoid after his death;;
But the Leffee {hall have his Corne,

By the husband and wife, voidable, if it be
not made as aforefaid.

Ifa man do let Lands for years, or for
life; refervmg aRent, and do enter into any.
part thereof; and cake the profit thereof, the
whole Rent s extinguithed , and (hallbe fu—
fpended, during his holding thereof.

- Theacgptation of a re-demife, to begin
prefently , 1s fufpenfion of the Rent, before
any entrie; otherwife of a re- dcmxfe to begin
in futnro.

‘Refervations and E xce[m 075,

THere are dlvers words, by thch aman
may referve a Rent, 4nd fuch like, which
he had not before , or tokezp that which he
had, as Termdﬂm, 7 eﬁr@zndum, Sfolvendum,
faczmdum , it mnft be out ofa Mefluage,
and where a diftrefle’ may be taken; and
not out of aRent; and irmuft be com-
prehended wichin’ the purport’ of the fame
Word.

Ezmepnom of part ought always to be of
fpch things which the Grantor had in poffel
{ion at the time of the Grant. '

The heire hall not have thatwhich is re-

ferved,
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ferved, ifitbe not ref'erv:d to him by fpea—
al words

If a man make a Feoﬁmen* -of Lands’, and
referve any patt of the profits thereof, as the
grafs , or the Wood, that refervation is
void , becaufe itis repugnant to the feoft-
/ment,

€ Aman by 4 Feoffment,Releafe, Confirma-
tion,or Fine ; may grant all his right inthe
Land, favmg unto him his Rent-charge, &v¢.
Thmgs that are given only by taking and ufe-
ing: As palture for four Buliocks,or two loads
of Wood, cannot be referved but by way of
Indenrure, and thenthey fhall take effe® by
way of Granc, of theGrantor, during his
life and no longer, without fpeciall Words.

Exceptions of things , as Wood, Myne,
Quarrie, Marle,or fuch hke if the’y beufed,
itis implied by the Law that they fhall be
ufed ; and the things without which they
cannot be had, isimplied to be excepted, l-
though no, ofwo

But otherwxfealf they be not ufed,then the

‘way and fuch like muft be excepted.

An Affignee may be made of Lands given
in Fee, or for life, or for years, or of -a Rent-
charge, although no mentionbe madeof the
Aflignee in the Grant.

Bur otherwife it is of 2 Promife, Covenant,
or Grant, or Warranty. LR £
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If a Leffee do affigne over histerme, the
Leflor may charge the Leflee, or afligneat is
pleafure.

But if the Leflar accept of the Rent of the
Affignee, knowing of cthe aflignement, le
hath determined his acception, and thall not
havean acion of debt againft the Leffee, for
‘Rent due aftex the affignement.

If after the affignement of the Leflee, the
Leflor do grang away his Reverfion, the
Grantee may not have an ac&ionof debt a-
gainft the Leffee, .

If 2 Leflee do affigne over his intereft, and
die, his Executor fhall not be charged for
rent due after his death.

. Ifshe Executor of a Leffee do affigne over
hisinteref}, ana&ion of debrdothnot liea-
gainfthim for rent due after the aflignement.

If che Leflor enter for a condition broken,
or the Leflee do furrender, or the terme end,
the Leffor may have an action of debc for the
argearagess :

ALeafe for years, vending rent., withsa
condition, that if the Lefee affigneth his
terme., the Leffor may re-enter. .The Leffee
afligneth, the Leffor receiveth the Rentof
the hands of the affignee,not knowing of the
aflignement, it (hallnot exclude the Leffog of
hisentrie. -

A
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A thing in 2 Condition may be affigned o-
ver for good caufe, asjuft debt : as whereas
a manisindebted untome 20, pounds, and
another do owe him 20. pounds, he may af-
figne over his Obligation unto me, in fatisfa-
&ion of my debt, and I may juftifie the fuing
for the fame, in the name of the other, atmy
own proper cofts and charges.

Alfo where one hath brought an action of
debt againft 7. . which promifeth me,that if
I wilt aide him againft 1. N .1 fhal be paid out
of the fum, in demand I may aid him.

Anaffignee of Lands, if e be not named
inthe condition, yet lie' may pay the money
to fave his Land,

But he fhalfreceive none , if ke be not na-
med ; thetender thaltbe to the Executor of
the Feoffees.

Affigaee thall alwayes be intended, lie thac
hath the whole e{tate of the affignor, thatis
afftgnable; a Condition is not affignable,and
not of an Executor,or Adminiftrator: if there
be fuchan aflignee, the law will not allow an
affignee inthe taw , if there be an affignee
indeed ; fo fongasany pare of the eftate re-
maineth to the aflignor, the tender ought to
be made to him er his heires, it ferveth; yet
a colourable payment to the heire , fhall not
velte the eftate out of the affignee, asatrue
payment will, viz. Covenant. CHAP,
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- CHAP: XXXVI:
SURRENDERS.

Surrender isan Inftrument teflify-
/W ing with apt words, that che particu~
lar Tenant of Lands, or Tenements
for life, or years, doth fufficiently
cenfent, that he which hath the next imme.
-diate Remajnder, or Reverfion thereof, fhall
alfo have -the particular eftate of the famein
pofleflion ; and-that he yeildeth, or. giveth
the fame to him for ever; Surrender ought
forthwith to give a prefent poflefion of the
thing Surrendred . unto . him which hath
‘fuch an eftate, where it may be drowned.
A Joynt-Tenant cannot furrender to his
fellow. - .- ‘ ‘ -
.. Eftating of things that may not be grant-
ed wichoutr a Deed , maybe determined by
.the Surrender of the Deed to the Tenant of
the Land. - '
Leafe for years cannot furrender. before
_his Term beging he may grant, he cannot fur-
-render part of his Leafe.. -

Surrenders
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Surrenders are in two manners;
In Deed.
In Law. ‘
A Surrender in Law, is when the Leffee for -
years, doth takea new Leafe for more
years.

ASurrender in Deed muft have fuffici-
ent words to prove the aﬁ'ent, and will of the
Surrenderer to Surrender ; and that the o-,
ther do alfo thereunto agree. - . :

The husband may Sarrender his Wifes Do~
wer for his life, and her Leafe forever. -

By Deed Indented , a man may Surrende-
upon condition. _

CHAP. XXXVIL.
RELEASES.

A4 Relmfe is the giving or difcharging of a
Right, or Attion which a man bath ov clai-,
meth a gamﬁ‘ another,or ont ofyor in bts lands,

Releafe or *Confirmition made by

~ him thatatthe time of the making’

thereof had no right, isvoid; ifa’

right come to him afterWalds, unlefs

i be with warranty, ‘and then it fhall barr-

him of allright that fhall come to” him after:
the warranty made.

Releafe,
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Releafé, or confirmation made to him that
at the time of the Releafe , or Confirmation
made, had nothingin che Lands, isvoid , it
behoveth him to have a Free-hold ora pof-
feffion and privitie.

A Releafe made to a Leffee for years R be-
foré his entrie,is Void.

A man may not releafe upon a Condition,
nor fot a time; "Aor for parc ; Bt either the
Condition is void, and che time is void, and
the Reléafe fhall enure to the partie to whom ,
it is made for ever, for the whole, by way of
extinguithment: But a2 man may deliver a Re-
leafe to another, as an Efcrowe; to déliver to
L S. ashis A¢t and Deed;if 7. §.do perform
fuch a thing , or Rekéafe tipo# a condition by
DPeed indented, may be good.,

A Joynt-tenant or a Renit-charge, may re-
feafé, yer alithe Rent is not extin@, mor yet
if fre purchafe the lands, h:s fellow thall have
the Rent fHll.

Af the grantee releafe parcell of a Rent-
charge to the Gramor,yet all the Rent is not
extinct,

A Releafe to charge an eftate ought to
have thefe words, HleeS, or words to fhew
what eftate he (hall have, ,

A releafe made to him that hatha Reverfi-

ony or aremainder in Deed, {hallferve and
helo
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kelp him that hath the Frank-tenement; So
fhall 2 Releafe made to 2 Tenant for life, or a
Tenant in Tayle, inure to him in the Reverfi~
on, or Remainder, if they may (hew it,and fo
to Trefpaffors and Feoffees, buc not to Dif-
feifors, ] .

A Releafe of all manner of Actions doth
not take away anentri¢ , nor the taking of
ones Goods againe, nor is any Pleaagainft
an Executor.

A Releafe of all dernands, estinguitheth all
Actions Realland Perfonall,appeales, Execu~
tions,, Rent-charge, Common of Pafture,
Rent-Service, and a!l right, and Seizure, and
all right in Lands, and propertie in Chattels:
But not a poflibilicy,or future duty,as a Rent
payable after my death, and fuch like.

CHAP. XXXVII.
CoNFI1 RMATION,

C onﬁrmétiqn,i: When one mt{ﬁetb the poffefii-
omsas by Deed romake bis paﬂ’eﬁ‘m.perf:&;
or 2o difcharge bis effate,vhar may be defea-

ted by anothers entrie.
S if a Tenane for life, will grant 2
Rent.charge in Fee, then he in the
Reverfien may confirme the fame Grant.
Whereas
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'Whereas 2 man by his entrie, may defest

an eftate ; there by his Deed of Confirmati-
on, he may make the eftate good.
+ ' A Confirmation canfiot charge an effate
that is determined by exprefs’ Condition, or
limitation ; To confirm an eftate for ani
houre, ifit be for Tenant fot life » it is good
for lnfc- if to Tenantin Fee, for ever.

=" A leafe for yedrs may be confirmed ford’
time, or upon condition, or for a piece of
the Land ; Butif a Frank-tenement be, it
fhiall enure to the whole abfolutely.

A Confirmation to charge an éftate ,’muft
have words to fhew whac Eftate he fhall
have,

. To confirmthe Eftate of Tenart for fife,
to his heites, cannot be but by Habesdum,
the Land to him and his heires : And there-
foreitis good to have {uch a Habendum in
all confirmations.

Ina Confirmation, new fervnce may not be
referved, old may be abridged.

A Conﬁrmatlon made to one Difleizor, fhall
be voidable to the other, o fhal not a Releafe.

CHAP. .
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CHAP. XXXIX.
CoNDITION:

T'here are tWo manner of Conditions, one ex-
preffed by words , another implyed bythe
Law 3 the one calleda Conditionin deed
“ the other a Condition in Law.

ST 2T E made, and the condmon
againft the law, the Eftate’s good, the
Condition’s void. ‘
“If the Eftate beginneth by the Con-
dmon, then both are void.

Bonds with Conditions exprefly agzm&
the Law, are void.

-Conditions repugnant the eﬁate good the'
Condition void.” * -

Conditions impoffible, arevoid, the E-
ftate good; ic fhall not enlarge any eftate.

By pleading, a'manmay not defeat an E-
ftate of Frank- T'enement , by force ofacon.
ditionin Deed ; without he {hew the Condi-
tion of Record, or in writing fealed; yetthe
Jurie may help aman, where the Judges
will take their Verdict at lar ge : of Chatcels
he may. *

Promife doth make a Condition; but
when it doth depend wpon another fentencc,
or hath refererce to another partof the deed,
it maketh no condition, but a qualification,

S ot
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or limitation of the fentence, or of that part
of the Deed, as provided, that the perfon of
the Grantee {hall not be charged.

He which hath intereffin a Condition,may
fulfill the fame for fafeguard of himfelf.

Between the parties, it is not requifite the
Condition be performed in every thing if the
ather do agree, but toa firanger it muft.

. I the Obligee be partieto any A&, by
which the Condition cannot be performed
then the Obligor thall be difeharged ; So he
fhall be by the A& of the Condition,

Wherethe firft A& inthe Conditionisto
be petformed by the Obligee, and he will not
doit, there the Obligation s not forfeited.

Where notime is fet, if the Conditionbe
fos the good of a firanger, or of the Obligse,
then it is to be performed within convenient
time, if forthe good of the Obligor at any
time during their lives ; Immediately, fhall
not have fuch a ftrict conftruien ; but that
it fhall fuffice , if it be done in convenient
time.

If a man be bound to pay money, or farm.
Rent, he muft feek the parties. Butif he be
bound to perform all payments: if herender
hisfarm on the land, it fufficeth.

If the Feoffee , or Feoffor die before the.
day of payment, the tender fhall be to the

. : Executor,
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Executor, although the heire of the Feoffee
doenter, if the heire be not named, vide,
Aflignee in affignement. A

The money muft be tendred fo long before
Sun-fer s that thereceiver may fee totellic.

To pay part of a Sum at the day, cannot be
fatisfattion for the whole fum, asa horfe
ora robeis. But before the day, or atano-
ther place, ac the day of the requelt , and ac-
ceptance of the Obligee, is full fatisfaction.
~ An Acquittance is a good barr, if nothing
be paid.

Inall cafes of Conditions, apayment ofa
certain fum in grofs, touching Lands, or
‘Tenements, iflawfull tender be once refu-
fed, he which madethe tender is difcharg-
ed for ever.

And the manner of the tender, and pay-
ment thallbe dire@ed by him that made it ,
and not by him that did accept it, asthat he
faid the fum in full fatisfaction, and that
1e accepted thereof in full fatsfaction.

Anacquittanceis a good bar , Gc.

Where a manisbound to pay money, to
make a Feoffment, or renounce an Office, or
the like, and no time is limited when he fhall’
doit, then upon requeft, he is bound to per-
form it in fo fhort atime as he may.

Bu where the time islimited , if he doe

G refufe
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refufe before the day ic is no matter, if hebe
readie to perform it at the day.

Where 2 Covenant or Condition is to mar-
ry or Enfeoffa ftranger by fuch a day;the re-
fufall of the {tranger is no Plea, as that of the
Obligee is; The Obligee is to be ready on
the Land , at his own perill ; a Stranger muft
be requefted: if he refufe, the Obligatienis
forfeited , wherefore it is good to have thefe
words,if the Stranger do thereunto affent.

Entrie.
He determination of an eftate is not effe-
_Cted before entrie.

Whenany perfon will enter for a Condi-
tion broken, he muft be feized onthe fame
courfe and manner he was when he departed
from his pofleffion.

It behoveth fuch perfonsas will re-enter
upon their Tenants to make 2 demand of the
rent.

Ifthe Leffor demand before he die, his
heire may enter.

If the Leflor diftrain, he may not re-enter.

The Leflor may accept of the Rent , and
yet re-enter:but if he receive the next rent he
‘may not, for that eftablifheth the Leafe.

Entryinto one acre inthe name of more, is
good; it doth not extend into two Coumi%S«

v
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By the Entry of the Husband, the Franck-
tenement {hall be in the wife, and fo of fuch
like,

In Gavill.kind Land , the eldeft fon only
fhall enter for the breach of a Condition.

Demand.
THe Land is the place where the rentis
to be paid and demanded, if there be no
other place appointed.

And there the Leffor himfelf , or his fuffi-
cient Attorney, a little before Sun fet, in the
prefence of two or three fufficient wune(fes
fhall fay,here I demand of .B. 10, I. dueto
me at the Fealt of, ¢5c. fora Mefluage, .
Which he holdeth of mein Leafe by “Inden-
ture,gc. and there remain ; the laft day thé
tent is due to be paid unt;l it be dark; that he
cannot fee to tell the money.

- CHaAP XI,
WARRANTIES.
There dre three manner of Warranties.
Lineall.
Collaterall.
) _ By Difcent.
V r Arranty Lineall, is where a man
by his Deed bindeth him and his
Heires to Warranty, and diech, and the War-
ranty doth difcend to his iffue.
G2 Warrasity
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Warrantie Colloterall is in another line,
fo that he to whom it difcendeth, cannot
convey the title chat he hath in the Tefta-
ments by him that made warranty.

Warranty by Difleizin, is where he which
hath no right ro enter, entreth,and maketh a
warrantv:thisis by Difleifin, and barreth not,

Lineall Warranty barreth him that clai-
meth Fee ; and alfo Fee-taile with affets in
Fee; if he fell, hisfon may have a Forme-
don.

Collaterall Warranty is a barr to both, ex-
cept in fome cafes that be remedied by Sta-
tute, as Warranty by Tenement,by the curte-
fie, except he hath enough by difcent, by the
fame Tenement.

Tenant,

In dower, for life, not remedied 5 but

do barrethe heire, and him in reverfion.

Warranty difcendeth alwaies to the

heir at the Common law, viz the eldeft

Son, and followeth the eftate , and if the e-

{tate may be defeated , the Warranty may

alfo,

1t barreth notthe fecond Son in Gavill-

kind, alchough allthe fonsfhall be vouched,

and not the eldeft alone, Yet he only fhallbe
barred,

To
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To plead a Warranty againft him that
made it, or his heires, iscalled a Rebutter,

Where Fee , or Frank-tenementis War-
ranted, the party fhall have noadvantage, if
he be not Tenant.

Where a Leafe for years is wartanted , it
fhall be taken by way of Covenant,and good,
if be be outed.

The Feoffor by the words dedi ¢& conce[s,
lf.lz‘atll be bound to warranty, during hisown

ife,

m——— -

CHAP, XLI.
CovVvENANTS.

i Ovenants are of two forts ; expref-

fed by words in the Deed, or im-

plyed by the Law. A covenant in

' Deed, isan agreement made by the

Deed in writing, between two perfons to

performe fome things and fealed : for no

writ of Covenant is maintainable without
fuch a fpecialty , but in Lordor, &c,

When a Covenant doth extend toa thing
inbeing parcell of the demife, or thing to be
done by force of the Covenant is gnodamodo,
annexed, orappertaining to the thing demi-
fed,and goeth with the land, it thall bind the
affignee, if he be ot named : as to repair the

\ houfes,



86 Covenants.

houfes, it fhall bind all that (hall come o the
fame by the actof the law , orby thead of
the party. , '

But if the Covenant do concern the land,
orthing demifed in fome fort, the Aflignee
fhall not be charged, although he be named;
asto make a Wall at anothers bodies houfe,
ortopaya fum of money to the Leffor, or
to a firanger, But the Leflee his executors and
Adminiftrators fhall be charged.

If the Covenantdo extend to athing that
had no being, but to be made new upon the
Land, it fhould binde the Affignee, if he be
named becaufe he thall have the benefit of i,

Ifa man make a Leafe for years, and the
Leflee covenanteth and granteth to pay, ce.
to the Leflor his heirsand affignes, yearly
during, ¢¢. tenpound, his Executors fhall
haveit,

" A Covenantin Law, upon a demife, or
rant, the Affigneein Deed, or inlaw may
have 2 Writ of Covenant, :

An Obligation to perform all Covenants
and grants is forfeit on the breach of a Cove-
nant in law. o

A Covenant in Law is not broken but by
an elder title,

A Covenant in Law may be qualified by
the mutual confent of " the parties.

C HAP,
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CHAP. XLIL

How Chattels perfonal wmay be bargasned,
foldyexchanged, lent, and reftored.

Contra® is properly where a man

for his mony {hall have by the affent

of another, certain goods, orfome

other profit at the time of thecon-
tradt, orafter.

Inall Bargaines, Sales, Contra&s, Promi-
fes, and Agreements, there muftbe guid pro
gquo, prefently, except day be given exprefly
for the payment,or elfe it is nothing but com-
munication.

If a man do agree for a price of wares, he
may not carry them away before he hath paid
for them, ifhe have not day exprefly given
him to pay for them.

But the Merchant thall retain the wares
until he be paid for them , and if the other
take them, the Merchant may havean action
oftrefpafs, oranaion of debt for the mo-
ney at his choice. ' ‘

If thebargain be chat you fhall give me
ten pound for my Horfe, and you do give me
a penny in earnelt, which Ido accept : This
isa perfec bargain, you fhall have the Horfe
by an a&ion of the Cafe, and I {fhall have the
money by an acion of debt.

G4 1
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If I fay the price of a Cow is four pounds,
and you fay you will give me four pounds,
and doe not pay me prefently , you may not
have her afterwards,except I will; for itis no
contract. Butif you goe prefently to telling
of your money, if Ifell her to another, you
{ha! have your action of the Cafe again{t me,

If I buy one hundred loads of Wood ¢o be
taken in fuch a Wood at the appointment of
the vendor, if he upon requeft will not af-
figne them unto me , I may take them, or I
may fell them: But if a firanger doe cut
down any part of che trees, I may not take
them ; ButImay {upply my Grantee of the
refidue, or have my a&ion of the Cafe.

1f the bargainbe , that Ifhall give you ten
pounds for fuch a Wood, if 1 like it upon the
view thereof, thisisa bargaine at my plea-
fure vpon my view ; and if the day be agreed
upon, if I difagree before the day, if I agree
at the day the hargaim is perfect, although
afterwards I do difagree. But I may not cut
the Wood before I have paid forit; if I do,
an g Rion of Trefpaffe will lie again{t me, and
ifyoufellit toanother,and acion of Trefpafs
on the Cafe will lie againftyou.

If Ifell my horfe for money, 1 may keep
him untill 1am paid,but I cannot have an a-
¢tion of debt untill he be delivreed, yetthe

property
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property of the horfe isby the bargain in
the bargainer,. or buyer; butif he do pre-
fently tender me my money , and I do refufe
it, hemay take the horfe, orhaveanacion
of detainment. Andif the horfe die inmy
{table between the bargain and the delivery,
1 may have anaction of debt for my money ,
becaufe by the bargainthe property was in
the buyer.

Ifa Deed be made of Goods and chattels,
and delivered to the ufe of the Donee, the
property of the Goods and Chattels are in
the Donee prefently : before any entry, or a-
greement, the Doneemay refufe themif he
will.

If I take a horfe of another mans, and fell
him; and the owner take him again: I
may have an a&ion of Debt forthe money,
for the bargain was perfecby the delivery
of the horfe, ¢ cavear Emptor. Every Con-
tra@ importeth in it felf an affumption : for
whenone doth agree to pay money, or deli-
ver a thing upon confideration, he doth asit
were, affume and promife to pay and deliver
the fame, and therefore when one felleth any
goods toanother,and agreeth to deliver them
at'a day to come ; and the other ir confidera-
tion thereof, agreeth to pay fo much money

-on the delivery,or after, inthis Cafe, he ay
have
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fhiave an adion of Debt, oran a&ionon the
Cafe upon the affumption.

The duty to refign an A&ion perfonal,may
not be apportioned ; asif I fell my Horfe,and
another mans for ten pounds, who taketh his
Horfe againe, I thall have all the money.

If a man retained a fervant for 1o./.per an-
nwum,and he depart within the year, he can
have no wages : if it were to be paid at two
Feafts, and the man after the firft Feaft die,he
fhall have wages but for the firlt Feaft; there-
fore men take order for it in their Wils.

By a Contract made ina Faire or Market,
the propertyisaltered ; Exceptit be to the
King; fo that the buyer know not of the for-
mer property, and doe pay tole, and enter
it ; and thofe things as thereupon ought to be
done, it muft be on the Market, and at the
place where fuch things are ufually fold, as
Plate at the Gold{miths ftall, and not in his
Inner thop.

In exchange of a Horfe for a Horfe,or fuch
like, the bargaine is good without giving of
day,or delivery.

If a thing be promifed by way of recom-
pence for a thing thatis paft;it israther an ac-
cord than a conrrat; & upon an accord,there
Iteth no account, but he unto whom the pro-
mife is made, may have charge, by reafon of

the
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the promife, which he hath alfo performed;
then he fhall have; an account for the thing
promifed, though he that made the promife
have no profit thereby; as if a man fay r» ano-
ther man, heal fuch 2 poor man,or make fuch
a high-way,&c.

Theintent of the party thall be takenac-
cording tothe Law, asif a manretainafer-
vant, and do not fay oneyear, or how leng
he {hall ferve him, 1t fhall be taken for one
a yeer,according to the Statute.

In all contracts be that fpeaketh obfcurely,
or ambiguoufly is faid to fpeak at his own pe-
ril, and fuch fpeeches are to be taken firong-
ly againft himfelf.

CHAP, XLIIL
Of Lending and Refloring.

IF Mony,Corn,Wine,or fuch other things,
which cannot be redelivered, be occu-
pied or borrowed, ifit perifh,it is at the peril
of the borrower.

Butif a Horfe, ora Cart, orfuch other
things, asmay be ufed, and delivered again,
be ufed in fuch manner as they were lent, if
they perith , he that oweth them fhall bear
the lofs, ifthey perifh not through tha:f de-

anlt
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fanlt of him that did borrow them,or that he
did'make a promife at the time of delivery,to
redeliver them fafe againe. If they be occu-
pied in any ocher wife then according to the
lending, in what wife foever it perifh; if it
be not in defanlt of the owner, he that did
borrow them, thall be charged wich them in
Law and Confcience.

Ifamanhave goods to keep to a certain
day, he fhall be charged, or not charged af-
ter as default.or defaultsisin him.

Butif he have any thing for keeping them
fafe, or make promife to redeliver them , he
fhall be charged withall chances that may
fall becaufe of his promife. ,

If aman finde goods of another mans, if
they be hurtor loft by the negligence of him
that found them he fhall be charged to the
owner.

If a common carrier go by waies that be
dangerous for robbing, and will drive by
night,or otherunfit times,and is robbed ; or
if he do overcharge his Horfe, or driveth
fo that his {tuff fall into the Water, or other-
wife be hurt by his defanlt , he fhall be char-
ged by his defaulr,

And if a Carrier would percafe refufeto
tarry, unlefsa promile were to him, that
he thall notbe charged with any fuch mifde-
meanour, that promife were void.  Every
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Every Inholder is bound by the Law,bona
& Cattalla of his Gueft to keep in fafety, fo
longasitis within che Inn , if the Gueft did
not diliver them unto him , nor acquaint him
with them.

He thall not be charged if the Servant or
Companion of the Gueft do imbezel them;
or if the Gueft do leave them in the outward
Court.

The Oftler thall not anfwer for the Horfe
thatis putto paftureat the requelt of the
Guelt:but if he do it of his own head,he thal,

If any man offer to take away my Goods,I
may lay my hands upon them, and rather

beat him , then fuffer him to’take or carry
them away.

Somp—

CHAPR. XLIV.
How far ether mens ((ontralls and mifde-
meanonrs do binde us,

M AN fthall be bound by many

A Trefpafles of his wife , but not to
fuftain corporal punithment for it.

For Murder,Fellony,Battery, Trefpafs,bor-

rowing or receiving of money in his Mafters

name, ' by a Servant, the Mafter fhall not be

charged unlefs it be done by his command, or
came to his ufe by his affent, If
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If I command one to do,a Trefpafs,I fhal
be a Trefpaflor, or otherwife if Ido but cons
fent: There is no acceffary in Trefpafs.

We fthall be charged if ariy of our family
lay or caft any thing into the high way, to the
noifance of his Majefties Liege People.
_Every man is bound to make récompence,
for fuch hure as his beafts fhall doe in the
corne or grafs of his neighbour, though he
knew not that théy were there ; and for his
Dogs, Beares,gc. if they hutt the goods or
Chattell of any other;for thac ke is to govern
them.

A man fhall not be chatged by thé contract
of his wife or his fervant,if the thing come to
his ufe, having no notice of it: But if ke cofti-
mand them to buy,he {hal be charged though
theycome not to his ufe;or hadnotice therof:

Ifa Wife or Servant ufeto buy or fell , if
he fellhis Mafters Horfe, and exchange his
Oxe for wheat that cometh to his Mafters
ule, his Mafter may not havean a&ionof
Trefpafs forit, but he fhall be charged for
thecorn, and the other need not to fhew
that he had warrant to buy for him.

If a man-fervant that keepech his thop, or
that ufeth to fell for him, fhall give away his
goods, he fhall have Trefpafs againft the
Donee,

But



How far other mens Contraéls bind us. 95

But if I deliver my Goods to another to
keeptomy ufe, and he do give them away,
Ifhall not : forthe Donee had notice whofe
goods they were,as in the cafe of the fervant,

If a man make another his general receiver,
which receiveth money, and maketh anac-
quittance, and payeth not his Mafter; yet
that payment difchargeth the debtor.

- If afervant keep his Mafters fire negligent-
ly,an a&ion lieth again{t the Mafter:Ocher.
wife if he bear it negligently in the ftreet.

If Icommand my fervant to diftrain, and
he doth ride onthe diftrefs ; he fhallbe pu-
nithed, not I.

1f a man command his fervant to fell a
thing thatis defeive, generally to whom he
canfell it ; deceit lieth not againft him: ()-
therwife if he bid him fell it to fuch a man, it
doth,

A Contra® or a promife made to the wife
is good,when the husband doth agree,fo it is
to afervant; andit fhallbe faid ro be made
to the husband and Mafter himfelf.

If aman taketha wife thatis in debt,he
fhall be charged with her debts, during her
life;if fhe die, he fhall be difcharged.

CHAP.
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CHAP. XLV.
Wills and Teftaments,

Having hitherto treated of fuch contradds a
do take effelt inthe life time of the parties,
With their differences,it i oW to deale Yith

Inftruments Which take effect after their
Deaths 5 that thofe things Whick they have
preferved with care, and gotten With paines in
their life , might be left by their pofterity in
Ppeace and quietne([e after thesr Death : of
Which fort are laft wils and T eftaments.

There are two forts of Wilsy Written and
Nauncupative.
A Nuncupative Teftament is when the
Teftator doth by Word onely without
writing declare his Will, before a fufficient
number of Witnefles, of his Chattels onely :
for Lands pafle, not but by writing ; It
may for the better continuance after the
making,be put in writing, and proved : But
ir is ftilla Teftament Nuncupative.
A written Teltament is that , which atthe
very time of the making thereof is put in wri-
ting; by which kind of Teftament in writing,

only Landsand Teftaments pafs, and not by
word of mouth only, Two.
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Twothings are required to the perfeGion
of a Will, by which Lands pafs, viz, . Firlt
writing, w icg’is the beginning. Se.ondly the
death of the Devifor,which is the finifhing.

Ina Will of Goods, there muft be an Exe-
cutor named ; otherwife of Lands.

A man may make one Executor or more
fimply, or conditionally for atime, or for
parcel of his Chattels. ’ s

If no Execntor be named , then it ftill re-
tairieth the name of faft 2 Whll, and fhallbé
annexed tothe Letters ¢f Adminiftration in
regard of the Gift. ...

Gavil kinde Lands may be devifed by cu-
ftome.

Lands § 9n Socagé senure all % devifable
holden { Knighis Sctvice % 2 parts3 Lin writing.

E AR, fraud, and flattery, three unfit ac-
cidents to be at the making of a Will,
-A woman may makea Willof the goodsg
of her husband by his confert and lcerfesby
Word is fufficient, and of che goods {he hath
as Executors without his confent ; but fhe
cannot give them unto him. ‘
Aboy after his age of fourteen, and a
Maid after herage of twelve may make a
‘Will of their goods and Chattels by the Ci-
vil Law, ‘
H The



9% Devifes.

The will of the Donor fhall be alwayes
obferved, if it be not impoffible, or greatly
contrary to the Law,

A Devifor is intended Zxops confilis, and the
Law (hall be his Counfell, and accordingto
his intent appearing in his Will , thall fupply
the defec of his words. '

A Prerogative Will is five pound inano-

ther Diocefs,
-~ Aman may not traverfe the Probate ofa
Teftament, or Letters of Adminiftration di-
re&tly, but he may fay againft the Teftament
that the Teftator never made che party his
Executor.

——— o,

CHAP. XLVI.

DEVISES. «
Devife aught to be good and effectu-
A alat the time of the death of the
Devifor.

The Devifee may not enter into the
- terme, or rake a Chattell, but by the deli-
very of the Executor.

But he may fue forit in Court Chriftian.

Into Frank-tenement, or inheritance he
may enter.

Devifees are Purchafees , as if  Leafe for
yearsbe Willed to a man and his Heires, the
Heire fhall haveits for Heire isa name of
putchafe Lere. : A
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A Reverfion of Lands or Tenementswill :
pafs by the name of Lands and Tenements in
a Devife, ~

If 2 man devifeall his Lands and Tene-
ments 3 a Leafe for years doth not pafs,.
where he hath Landsin Fee, and alfoa Leafe
there, otherwife it will. :

If a man devifeall his goods,a Rent-charge
which te had for years will pafs, and all o-
ther his perfonall Chattells, - '

And if 2 man give all hismoveablesto ohe,
he (hall have all his Horfes, Catrell,paiis, and
perfonall chattells ; and all his immoveables:
voanother , he fhall have all his Corn grow-

-ing, and fruit on his Trees, and the chattells
reall.

A manmay devife Lands or goodstoan
Infant inthe mothersbelly , or goods to the
Church-wardens of D.

There is great diverfity where the propetty
is devifed, and when the occupation is devi-
fed : A man may devife that a man fhall have
the occupation of his Plate, or other chattells
during his life ; orfor years, and if he die
within the term, thar it {hall remain to 27,
A.and itis good,for the firft hath but the oc-
cupation, and the other after him thall have
the property.

But if a chattell be given to one for life,the

2 remainder
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remainder to another,the remainder is voyd.

_ Fora Grant or Devife of a Chattel for an
houre, is goed for ever; and the Devi%e may
difpofe of it ; butif he do not, the other
ihall bave it.

A man may Devife his Lands he holdethin
Leafe,but not his Leafe,under this cond:tion;
Provided , that if the Devifee die withinthe
termthen he (hall haveic.

If a man Will his goods to his wife , and
that after her deceafe, "his Son and Heir
fhall have the Houfe wherein they are ; fhe
{hall have the houfe for term of her life,yet ic
is not devifed unto her by exprefs werds, But
it doth appear that hisintent was (o by the
words.

If a manwilleth his Lands to his wifetil his
Son commeth :o the age of 21 yeers, and the
woman taketh another hushand , and dyeth .
the husband fhall have the Intereft.

By a Devife a man may have theFee-{imple
without exprefs words of Heirs, asif Lands
be willed to 2 man for ever, or to have and to
hold to him and to his affignes, &c.

By Will,Lands may be intailed without the
word,Bady:asif Lands be given to-a man,and
to his heirs male,it doth make an eftate taik

If a man Willthat his Executers ihall fell
Liis Lands, the inheritance doth defcend to

the
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¢he Heir ; yet the Executors may enter’, and.
enfeoffe the Vendee.

But if Lands be given to the Execntorto
fell, and they receive the profits thereof to
theirown ufe, and do not fell the famein
reafonable time, the Heir may enter.

An Executor may fell, if the other will not.

If Lands be recover'd againftTenant for life
or for years, by ana&ion of Wafte, or for-
mer title, he may not give his Corn.

Ifthe Cognizee have fown the Lands, and
the Cognizor bring a fcire . he may give the
Corn fown '

If a man Devife omnia bona & Cattalla,
Hawks nor Hounds do not pafs, nor the Deer
in the Park, nor the Fifh in the Ponds,

—— - - -

CHAP., XLVII.
Execurors.

N Executor is he thatis named and
appointed bythe Teftator, to be his
fuccelor in his ftead to enter , and to .
have his goodsand chattels , to ufe
A&ions againft his Debtors, and Legacies,(o
far as hisgoods and chattels will extend.

Where two Executorsare made , and one
doth prove the Will, and the other dpth re-
H 3 fufe,
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fufe,, notwithftanding he that refufeth may

~admunifter at his pleafure, and the other muft
name hitn in everya@ion, for every duty due
to the Teftator,and hisreleafe fhall be a good
baref: If he do furvive he may adminifter,
and not the Executor of him that died ; but
otherwife if all had refufed.

If one prove the Will in the name of both,
he that doth "not adminilter fhall not be
charged. : .

+ If the Executor do onceany acion that is
proper to an Executor, as to receive the
Teftators debts,or to give acquittance for the
fame, rc.” he may not refufe.

- But other aéts of charity or humanity, he
may do; asto difpofe of the Teftators goods
about the Funerall, to feed his cattell leaft
they perith, or to keep his goods lealt they
be ftoln, thefe, things may every one do,
without danger. S

When Executors do bring an a&ion, it fhal
be in all their names , afwell of them that do
refufe, as of other, ‘ ' N

Butanaion muft be brought againft him
that doth adminifter only, and he which firft
cometh fhall firft anfwer. S -

An Executor of an Executor,is Executor to
the firft Teftator, And fhall have an a&ion of
debe, accompt, e.or trefpafs, as of the good;
- ‘ of
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of the ficft Teftator carried away , and execu-
tion of Statutes and Recognizances, ¢.St.
25.Ed.s, .

The title and intereft of an Executor, isby
the Teftameat , and not by che Probate, but
without fhewing it, they may releafe the
Probate. :

The Juitices wil not allow them tofue actions.

The Executor (hall have the wardfhip of the
Body and Lands of the Ward in Knights fer-
vice,but not in Soccage, and Leafes for years,
and rent charges for years, Statutes, Recog-
nizances, Bonds, Lands in Executions; Corn
upon the ground,Gold,Silver, Plate, Jewels,
Money, Debts, Cattell, and all other goods
and Chattellsof the Teftator, if they be not
devifed , and may devife them ; But if he do
will omnia bona & (attalla (na,the goods of
the Teftator pafls not, neicher fhallthey be
forfeited by the Executor.

An Executor is chargeable for all duties of
the Teftator that are certain; but not for
Trefpafs,nor for receipt of rents, nor for oc-
cupation of Lands , as Bailiffe or Guardianin
Soccage, gc. For thisisnotany duty cer-
tainfo farr as he fhall have Affets ; 1f the
Executor do walfte the goods of the Teftator,
he fhall pay them of his own. e

An Executor fhall not be charged, bu;

wit
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with fuch goods as come to his hands, butif
a ftranger take them out of his poffeffion,they
are aflets in his hands. N
XIf an Esecutor take goods of another mans
amongft the gocds of the Teftator,he fhall be
excufed of the taking in Trefpafs.
Duties by matcer of record {hal be fatisfied
before.dpties by {pecialty, and duties by
fpecialty before charges, and Legacies before

.

other duties. '

An Executor may payadebtor creditof
fome kind,depending the wrir, before norice
of Eihc; action,but nor after natice or iflie joy-
ned. :

An Executor may pay debts with his own
money, and retain fo mnuch of the Teitators
goods, butnot Lands appointed to be fold.
-Any of thefe words,debere,folvere, recipere,
borrowed,qr any word chat will pfove a man
a debtor or to have the money; If itbeby
Bill willcharge the Executor, or Adminiftra-
tor, but not the Heir, if he be not named.

CHAPD. XLVIIL.
ADNINISTRATORS, »

L. N Adminiftrator, ishe to whomthe

AO_rdinary of the place where the in-

: \_teftate dwelt, committeth the Telta-
tors gapds; Chattel, credits, and rights.

For
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For wherefoever a man dieth inteftate, ei-
ther for that he was fo negligent he made no
Teftament, or made fuch an Executor as re-
fufed to prove ir, or otherwife is of no force;
the Ordinary may commi¢ the adminiftragi-
on of his goods to the Widow, or next of kin,
orto botE,Which he pleaferh,making requeft;
and revokeit again at his pleafure.

“The Ordinary may afligne alfoa Tutorto
the inteftates children, to his fonnes ungill
twelve year. _

But fo that it be not a prejudice to him that
isthe Guardian; and after thofe years, he or
{he may refpe&ively choofe their own Cu-
rators, and the Guardian may confirm them,
ifthere be not good order taken by their fa-
thers Will,

Asiffucha Tutor die, the Infant cannot
have an Acion. of account againft his Execu-
tor.

The power and charge of an Adminiftra-
tor is equall (n every pownt tothe power and
charge of an Executor : a2 man may have an
acion of thé cafe againft the Executor or
Adminiftrater upon the affumption of* the
Teftator, upon good confideration , or debe
for Labourers wages, by the Statute.

And if 2 man make an Infant his Ezecutor,
the Ordinary may commit the Execution of

. the



che will to the Tator of the Child, to the
Childs behoof, until he be of the age of 17,
years, and if he be granted for longer time,
it is void,

An Adminift-ator durante minoritate,may
do nathing to the prejudice of the Infant, he
may not fell any of the goods of the difeafed
unlefsitbe upon neceflity, as for the pay-
ment of debts,or that they would perifh ; nor
let a Leafe for a longer time, then whilft he is
Executor. '

An infant upon the true payment of a debt
due to the l'eftator,may make an acquittance,
and it fhall be good.

For a Child may better his eftate but not
make it worfe. ’ '

CHAP. XLIX.
He1r.

= F aman die feifed of any Lands,
% and do not difpofe of them by
) ] o bis Will they do defcend to his

% 2,4 Heir, as aforefaide
And he fhalthave notonely the Glafs,
and Wainf{cot , but any other of fuch
like things affixed to the Free-hold, or
gtound ; as Tables,Dormant,Furnaces, Fats
in the Brew-houfe, . or Dye-houfe; and the
. Box

53
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Box or Cheft wherein the Evidences are ; the
Hawks and the Hounds , the Doves in the
Dove-houfe, theFifh inthe Pond, and the
Deer in the Parke, and fuch like.

He fhall be charged by fpecialty, for the
debts of his Anceftour, folong as he hath af-
. fets, if the Executor or Adminiftrator have
not fufficient.

No Law nor Statute doth charge the Heir
for the wrong, or trefpafs of his Father, but
by exprefs words.

Widew.

'THe Widow fhall have all her apparell,
her bed, her copher, her chains, borders,
and Jewels, bvthe honorable Cuftome of the
Realm, except her Husband unlindly givea-
ny of them away; or be in debt, that it cannot
be paid wichout her Bed,&:.yet the fhal have
her neeeflary apparell.

What things are Arbitrable,and What not.

THings, and A&ions perfonall incercaine
are Arbitrable, as Trefpaffe, taking away
of 2 Ward, &¢c.
* But thingscertain are not arbitrable, but
when the {ubmiffion is by fpecialty, if they be
not joyned with others incertain, as debt
with trefpafs,8cc

Matters
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Matters concerning the common-wealth ¢
{ome are not acbitrable as criminall offences,
felonies and fuch like, concerning the crime.

Inthe fubmiffion, three things are to be
regarded.

Firft, that it be made in writing with the
partics Covenants , or bonds fubfequent and
fufficient to binde them, their heires, Execu-
tors,and Aflignes to performe the Award,
which thal be thereupon made, that both the
Arbicrators may know their power , and the
parties revoke not their power.Feor all is void
that 15 not contained inthe Submiffion, or
neceflarily depending thereupon; And the
Acbitrators labour loft, if they want means
to compeli the fame to be executed.

Secondly, that there be power given to them
fnfficient to do all things neceflary for the
ordering of the controverfies, asto appoint
times and places for cheir meetings , to exa-
mine and decide the matters committed, and
to bring their parties with their proofs, evi-
dences,and witneffes thicher together before
them, and to punith the place defe@ive, and
to expound and corre& fuch doubtfull fen-
tences,and queftions, as may arife upon their
Award , afterwardsinconvenient to either
parties, contraryto equity$ and the Arbi-
trators good meaning;which inconveniencies

~ were
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were not before by them feene,at the making
of che Award, Temporis filia veritas,

Thirdly, convenient time and place areto
be limitted for the yeelding wp their Award
to the parties, or to their affignes.

Six things to be regardedin an Arbitrement.

1 ¥~ Hat it be made according to the very
fubmiffion, touching the thingscom-
mitted,and every other circumfitanee,

2 That it be a finallend of all controverfies
committed,

3 Thatic appoint either partie te give ot
doe untothe other fomething beneficiallin
appearance at leaft.

4 Thatche performance be honeft and
poffible.

s That chere bea mean how either -part
by the Law may attain unto that which ts
thereby awarded unto him.

6 Thatevery partichave a part of the A-
ward delivered unto him.

For if it faile in any of thefe points, then is
the whole Arbitrament voyde, and of nome
effe:

E xamples thereof s
1 AN Award that the parties {hall obey
the Arbitrament of 4. 4.5 void , for
power may not be affigned.
2 An
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» An Award that any of the parties (hall
bebound, ord.any other A by theadvice
of the Arbitrator, is not good except it be in
the iuomiiTion fo. but that the parties fhall be
bound, or make affurance by the advife of
Cour2l, is good. ,

2 Ao Award, that the parties thall be non-
fuited. is not good, becaufe it is no final end,
for tie party may begin again: that the par-
ty dowithdraw bis fute, is good. :

If the fubmiffion be of divers things, and
the Award onely of fome of them , yet 1s_the
Award good for thar part, asif the Submiffi-
onbe of all AGions realand perfonal onely,
orifit be onely, de poffe/fone. .

3 If to fubmit themfelves to the Arbitra-
ment of all trefpaffes,and it is awarded that
the one fhall make amends to the other, and
nothing is awarded for the others benefit ;
this Award is void. ,
} Soitwereif one of them {hould go quite
againft the other, if the Submiffion were not
by bond,for an Award muft be final, obliga-
tory, and fatisfa®ory to both parties.

An Award,that either party (hall releafe to
the other all a®ions,and that becaufe the one
hath trefpaffed more then the other, he (hall
pay to the other firft, is good.

Indebe or trefpafs of goods taken, that

the
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the Defendant fhall retain part,and the Plain-
tiffe ro have the reft, is not good.

4 An Award, that one of the parties (halk
do an a& to any Stranger , the actisvoid, if
the parties be not bound.

Orifit be thac he fhall canfe a Stranger to
enfeoffe, or be bound to the other partie, be-
caufe he hath no means to compel the firan-

er.

£ s An Award is void , if it be neither exe-
cuted, nor any means by law for the executi~
on thereof,as if it {hould be awarded that one
fhould pay the other 10 pounds, this is good,
for he may recover the fame by and a&ioh of
debt. But if it were awarded,the one fhould
deliver to the other an acre of Land, or do
fuch like act Executory , it were void, if it be
not delivered ftraight-way, or provifion
made by bond, or otherwife to compel the
payment thereof , according to the Award,if
the fubmiffion be not by fpecialty.

6 Indentures of Arbicrament muft be made

of fo many parts, that every perfon may have
a part. ,

2.
Arbitramentum equum tribuit cuiqne [ssm.

A N Award is commonly made by Lay-
L' X men, and (hall be taken according to
their intent, and not in fo precife aform as

Grangs,



112 Agreeemmt.

Grants, or pleadings, but as verdi@s, 'yet the
fubftance of the matter ought to appear ¢i-
ther by exprefswords, or by words equiva-
lent, or by thofe that doarhount thereunto.

Bur it were good that Awards were drawn
up by fome that is skilful, for the avoiding of
Controverfies , which otherwife may arife a-
boeut the fame.

Agreement.
A N agreementis made between the par-
< ties themfelvssthere muft be a fatisfadi-
o1 made to either party prefently, or remedy
for the recompence, or elfe it is but an indea-
vour to agree. ‘

Tender of money without payment , ot a-
greement to pay money at 2 ddy to come, is
not any fatisfaction before the day be come ,
and the money be paid ; itcannotbe pleaded
in Bar , in an a&ion of Trefpafs. For that
as the other partie hath no meanesto compell
the other to pay the money: So he may refufe
it at the day, if he will, otherwife inan Arbi-
trament ; but money paid ata day, before
the A&tion broughr, is a good plea.

FINIS.
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,TREATISE

PART.ICULAR.

ESTATES.

Particular EsTATES.

derived from a general Eﬁate,
\ I} by feparation of one from
W theother;Asifa man feifed in

Ll ¥8) Y Fee fmplc of Lands, or Tene-
ments, doth thereof cheat by gift or grant an
Eftate Tayle, or by demife a Leafe for life, or
any eftate for years,thefe are in the Donee,or
Leafee. Particular Eftates in pofieffion derived
and feparated from the Fee fimple,in the De-

donor, or Leaforin Reverfioa.
12 Alfo
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Aloif Lands be demifed to A. for life,
the remainder to B. and the Heires of hisbo- |
dy,the remainder to C. and hisheires, the
Eftace for life limited to 4. the Eftate Tayle
limitedto B. ate particular Eftates derived
#t [upra , and feparated in Intereft from the
Fee fimple ; the remainder givento C.albeit
the fame remainder doth depend upon thofe
Particular Eftates.

And of Particular Eftates,fome are created
by agreement between the Parties ; and the
particular Eftares before fpecified: And foine
byacofLaw ; as the ftate in Tayle apres
poffibility de iffue extinét, Eftates by the
courtefie of England, Dower and Wardfhip;
for albeit an eftate i%x Dower, be not com-
pleat untill it be affignéd , which oftentimes
isdone by affent and agreement between
parties; yet becaufe the partie that fo affign-
eth the fame,is compellable fo to do by courfe
of Law, that Eftate isalfo faid to be created
by Law ; alfo anEftate at will is a kinde of a
particular Eftate, but yet not fuch as maketh
any Divifion of the Eftate of the Léf{or,is fei«
fed, for notwithftanding fuch an'Eftate , the
Lefloris feized of the Land in this Demea-
{ure as for Fee in polfeffion, and not in Re-
verfion.

Alfo an Eftate at will is not fuch particu-

far
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far Eftate’, whereupon a Remainder may de-
pend ; But ofall the Eftates before mention-
ed, many fruitfull rules; and obfervations,are
both generally , and particularly fo lively fet
forth by the faid Mr. Lizt/eron inthe 15 2, 3,
4,55 %,7, and 8. Chapters of his firft Book,
which is extant as welin Englifh as in
French , whereunto I referr you,

W N "

Poffeffion.

T is furcher to be obferved, that
all Eftates that have their being,

are in Pofleffion, Reverfion, Re-

mainder, or in Right, but of all
thefe , Pofleffion is the Principall :

there are two degrees of the firft, and chiefeft
pofleffion, i# fait pofs”, in Law or Deed , is
fuch as is before fpoken of : And that is moft
proper to an Eftate, which is prefent and
immediate; but yet fuch poffeffion of the im-
mediate Eftate, ifit benor greater thena
tearm doth operate and enure to make the
like poffeffion of the Free-hold,or Reverfion;
whena man is faid to” havea Tearm, itis
tobe intended for years, when it isfaid, 2
man to have the Fee of Lands, itisalfoto
be intended a Fee fimple ; Pofleflion isthat
pofleflion, which the Law it felf cafteth upon

Iz a
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athan before any Entry , or Pernancy ofthe
profits : Asif there be Father and Son , and
the Father dieth feifed of Landsin Fee , and
the fame do defcend tothe Sonne, as his
next Heire in this cafe, before any entry, the
fame hath a poflefion in Law ; fo it isalfo
ofa Reverfion exportant, or a Remainder
dependant upon particular Eftate, or life;
in which cafe, 1f Tenant for life. die, hein
Reverfion, or Remainder, before his Entry,
hath only poffeffion in Law.  All manner of
pofieffions that are not poffeions in fuit are
only poffeffions in Law ; and it is to be ob-
ferved then, if aman have a greater Eftate
in Lands then fot years, the proper phrafe of
fpeech s, that he is thereof feifed ; butif it
be for years only, then he is thereof poffetfed:
But yet neverthelefs the Subftantive ( poffef-

fion) is proper as well to the one asto the o-
ther.

Reverfion.
Reverfiort 1s properly an Bftate
‘ which the Law referveth to the
4 Doner, Grantor, or Leffor, or
T Such likegwhich he dochi difpofe par-
cel of his Eftate,when he doth difpofe lefs E-
ftate in Law then that whereof he was feited,
at the time of fuch difpofition: asif a man
S ’ feifed
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feifed of Lands in Fee, doch give the fame to
another ; and the Heires of his body , orif
he doth difmifs che fame for life or years ;
in chefe cafes the fame referveth the reverfion
thereof in Fee, tothe Donor, or Leflor, and
his Heires; becaufe he departed not with his
whole Eftate, but onely witha particular E-
ftate, which is lefsthen his Eftate in Fee;
and fuch Reverfion is faid to be expe@ance
upon the particular Eftate. Alfo if he that is
but Tenant for life , for Land , and doth by
Detd or paroll, give the fame S. in Tayle,
or for tearm of hislife , whichisa greater
Eftate then he may lawfully difpofe ; In this
cafe the Law referveth a Reverfion in Fee, in
fach Donor, though he were formerly but
Tenant for life: and the reafon thereof'is, for
that by fuch unlawfull difpofition, which by
deed or word, carnot be wichout livery and
feifin, he doth by wrong pluck out the right-
full ftate inTFee, from him that wasthereof
formerly feifed in Reverfiont or R emainder,
and thereof by a priority of time, gained in
an inftance, he was feifed of a Fee fimple, at
the time of tlie executonthereof. Butifa
man feifed of Lands in Fee fimple,giveth the
fame to A.and his heirs,until B.do die with-
out heire of histbody; in this cafe che Law
referveth no Reverfionin the Donor becaufe

the
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the tate is difpofed to 4.isa Fee fimple,deter-
minable,is in naturefo greatasthe ftate,which
the Donor had at the time of fuch gift, and
confequently he departed thereby with al his
ftate,and therby an apparent difference is be-
tween z gift made to 4.and the heiresof his
ownbody, and agift made to him and his
heires,until B.die without heire of his body :
for in the one cafe the Donor hath but an E-
ftate Tayle, and inthe other a Fee fimple de-
terminable,hath a poffibility of Revertor: for
if B. die without heire of his body, then
whether 4. be living or dead, fhall revert to
the Donor, but fuch poffibility of Reverfion,
for he that hath but fucha poffibilicy, hath
no Eftate, nor hath he power to give his pof-
fibility ; but in the othercafe , the Donor
hath Eftate inFee; and therefore he hath
power to difpofe thereof athis pleafure.

- -
e

Remainder.
Remainder is a remnant of an eftate
difpofed to another at the time of
" W creation of fuch particular Eftates,
- ~< whereupon it doth depend, asif S.
feifed of lands in Fee,demifeth the fametoB.
for life,the remainderto ("and the h:irs of his
body,the remainder to'D.and his heirs; In this
S o cafe
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cafe I. 8+ hath a particular Eftate of the Lef-
for, is then alfo difpofed to (" and D, ut fu-
pra, whereby B. hath an Eftate for life, C. a
Remainder inTail, and D. a Remainder in
Fee, depending in order upon the particular
Eftate in poffeffion ; and in every Remain-
der five things are requifite, '

Firft, JThatit depend upon fome particular
Eftate.

Secondly, Thatit pafs out of the Grantor,
Donor, or Leffor,atche time of the creation
of the particular Eftate, whereon it muft de-

end.
P Thirdly, That it vefte during the particular
Eftate, oratthe inftant time of the determi-
nation thereof.

Fourthly, That whenthe particular Eftate
is created, there bea Remnant of an Eftace
left to the Donor, to be givenby way of Re-
mainder.

Fifthly, That the perfonorbody to whom
the Remainder is limitted, be either capable
at the time of limitation thereof, or elfe in
potentia propingua , to be thereof capable,
during the particularEftate;If Lands be given
to 7. 8. and his Heirs, the Remainder for
default of fuch Heirto Z. D. and his Heirs,
that Remainder is void, becaufe it doth not
depend upon any particular Eftate ; But if
i Lands
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Landsbégivento I.D, thelife of 1. D, the
Remainderto 7. B. his Remainder is good,
for it is not limited to dependupon a Fee-
fimple , but upon a particular E'tate ; which
is otiely called an Eftate for life of 7, B.defcen-
dable: if Landsbe givento B. for r1. years,
if (. dofolonglive, the Remainder, after
the death of C.to D. in Fee, this Kemain-
deris void, for in this cafe it cannot pafs
out of the Leffor at the time of che ereation
of the particular Eftate for years : butif a
Leafe be made to B. for life, the Remainder
to the Heires of C. (whoisthen living) this
Remainder isgood, upon a contingency ,
that if C. dyein the life of B. for that Re-
mainder may well pafs out of the Leaffor
tefently without be yamnce, wichout any
inconvemency, becaufe onely the inheritance
feparated from the Free-hold, is inabeyance:
if Landsbe given forlife, with a Remainder
to the right Heirsof 1.5. and the Tenant for
life dyeth in the life of 7.5, this Remainder is
void, becaunfe it died not veft or fettled , ei-
ther during the particular Eftate, or ac the
time of the determination thereof, for un-
til, 1.5, die, no perfonisthereof capable by

the name of the Heir.

But if Lands be givento 1.S. for terme of
~ hislife , the Remainder to his right Heir ,
in
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(in thefiagalar number ) and the Heits of
his body » and after 7. S. hath iffue a Son
and dyeth , thatis agood Remainder, and
the Son hath thereby an Eftate Tail, for
although it were unpoffible thac fuch Re-
mainder fhould veft during the particular B~
ftate ; becaufe during his life , none could be
his Heir ; yetit might be and did velt at the
inftant of lhis death, which was at the timé
of his detetmination of the patticular E-
ftace.

Concerning the fourth thing, if a man fei.
fed of Lands in Fee, granteth out of the fame
a Rent, or Common to Pafture, orfuch like
things, which before the grant had nio being,
to 1. S.for terme of life, the Remainder to
I. D, inPee, this Remaindeérisvoid, becaufe
of this thing Granted, there was no Remnant
inthe grant to difpofe. And becanfe fome
heretofore have been of opinion, that-albeit
the fame cannot také no effe®, as another
Grant of a2 new Rent or Comnion, Ut res
magis valeat guam operat,

Thisisa rulein Law, thataching enjoyed
in a fuperior degree, fhali not pafs under the
name of 2 thing, inany inferior degree ; and
therefore if Lands be given unto two perfons,
and unto the Heirs of one of them , unto the
Husband and Wife, and Heir of the Huf-

band ;
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band ; and he that hath the Etate of Inheri-
tance, granteth the Verfion of the fame Land
to anotherinFee, fuch Grant is void , be-
caufe the Grantor was thereof feifed in a fu-
periour degree, viz. in Pofleflion, and not
in Rever(ion, as appeareth 22. Ed.4. fol.2.c>
13. Edu 3. Brooks title of Grants, 137.
And concerning the firft and laft ching ; if
a Leafe be made of Land, for term of life, the
Remainder to the Major and Commonalty
of D. whereasthere is no fuch Corporation
therein, being this Remainder is meerly
void, albeit the Kings Majefty by his Letters
Pattents, do create fuch Corporations , du-
ring the particular Eftate ; for at the time of
fuch grant, the Remainder was void, be-
caufe then there was no fuchbody corporate
thereof capable, orporentia propingma robe
created and made capable chereof, during the
particular Eftate, but the poflibility thereof,
was then forraign and probably intended.
The likelaw is, if a remainder be limited
to I. the Son of 7, §, who had then no
Son, and afterwards during the particular
Eftate, aSon is born who isnamed fobn,
yet cthis Remainder is void ; for at the time
offuch a Grant, aswas notto be probably
in tender, that 7. S. thould have any Son of
that aame.
Alfo
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Alfo before the diffolution of Abbies ; if a
Leafe of Land were made to 7. S for life,the
Remainder to one that then was a Monk,
fuch Remainder was void , for the caufe be-
fore alledged , albeit we were deraigned du-
ring the particular Eftate. Butif fuch Re-
mainder had been limitted to the firft begot-
ten Son of I. §. it had been good , and
{hould accordingly have vefted infuchaSon

afterwards born, during the particular E-
{tate.

Rights,

N 7//@"/{//% Rightin Land,is either cloa-
/N %1,7/'/ thed or naked; a Right cloa-
LA NG thed, is when it is wrapped
@ in apofleflion,Reverfion,ox
A% Remainder ; a naked Righ,
which is alfo moft commonly called a Right,
is when the fame is feparated from the pofie{-
fion or Remainder, by diffeifin, difcontinu-
ance, or the devefling, and feparating of the,
poffeffion; as for example, ifa Leafe of Land
be made for life to 7. §.the Remainder to 1.D.
in Fee, inthis cafe 7. 8, bath a Right cloathed
with a Remaiadeér. But if a Stranger that hath
no Right or Title,doth in the fame cafe enter

into the Land by wrong, and put 7. §. out of
’ pofleflion
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pofleffion, fuch entry by wrong is ealled
a difleifin; and therefore the poffeffion is
moved from the Right by reafon thereof,
the Difleifor, is feifed of the Land, and 7. D.
hath alfo the like naked cloathing to the Re-
mainder,by fuch diffesfin, is likewife devefled,
and plucked ont of him, cannot be revefted in
him, during the Right of fuch particular E-
flate, unlefs the pofleflion of the particular
Tenement but therewith revelted; which
muftbe by this entry or recovery by aion;
and by fuch entry of the particular Tene-
ment', or by his Recovery , with execution,
the Remainder fhal be invefted,as well as the
particular Eftate ; and fo there is a Right in
goods and chattels, aswell asLands, Tene-
ments, and Hereditaments, which is alfo
cloathed with a poflefflion , folong as the
Rightful proprietor hath the fame, butif an-
other dOtg take them from him by wrong, he
now hath onely a naked Right to the fame,
which cannot be by him granted, for the
caufe before alledged, but yet he may releafe
his Right there unto him thatis thereof pof-
feffed ; for the fame reafon thatis before al-
ledged, ifareleafeof Right, happen tobe
forfeited to the King, his Highnefs may
grant the fame by his Prerogative.

FINIS.
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l}\\\(mﬁj Feoffee ; together with their

" places of refidence , habitation
or dwelling, and their qualities,eftates, addi-
tions, or conditions.  Secondly, The certain

K exprefs-
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exPreﬂ'ement and fetting down of the Lands
conveyed.

In Com. Novff. ) Comitatus dicitur a
comitando, of accompanying together, for ge-
nerally at Affifes and Seffions, thofe of that
County where fuch Affifes or Seffions are
kept ufeto be impannelled upon Juries, &c.
for trial of iflue taken upon the fact be-
twixe party and sarty, and not thofe in ano-
ther County;andit is acommon prefumption,
that al perfons within cheir Counties take no-
tice of fuch things as are there publickly don,
hereupon it hapneth , that where Lands,&c.
lie in divers Ccunties, if they be conveyed by
Feoffament,&c. livery of feifin , muft be made
inevery County, where any parcel of the
lands,&c.do lie. Otherwife it 1s of two par-
cels of land in one and the fame County. The
name County,is in underftanding al one wich
* Shire, which is fo called from dividing , and

either of them contain acertain portion of
the Realme, whichis parted into Counties,
or Shires, for the better government thereof,
and the more eafie adminiftration of Juftice 5
hence it cometh to pafs, that there is nd’
parcel of this Kingdome, which lieth not
within the circuit or precin@® of fome Coun-
ty or Shire.There are reckoned in England,
41.Counties or fhires, and in #ales 12. The

County
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County of Nerthfolke lying Northward, is fo
calied,iri oppofition to Sxffolke, whichlyech
towards the South, each one in refpet ofo-
ther gainéth his name. _
The addition given to the Feoffor,you may
perceive to be Teoman the Etymology wher-
of,Mr. Verftegan fetcheth from Gesmen , 2
word anciently ufed amongft the Tentonicks,
which as my Authour faith, fignifyeth valgar
or common , and fo theletrer G. by corrup-
tion being turned into the letter Y.inftead of
Gemen, we fay and read Yemen, or Yeomen.
Others,(how probably 1dare not affirm) de-
rive it by contraction from thefe two words,
viz, Young Men. Famous Mafter Cambden ,
inhis Britannia, after he hath reckoned up
fundry degrees, both of Nobility, and Gen-
try, ranketh Yeomenin order next Gentle~
men, naming them Ingennos,in which fence I
apprehend Yeomen tobe mentioned in acer-
tain Statute made 1 6 R.2.and indivers othet
Statutes. And alchough the derivations of
words be conveniently required in the Law,
& in every liberal Science,for igneratis termi-
igneratur 5 ars, yet to ufe the exprefi-
onof a learned Divine, though fpoken in
another cafe Melins cft dubirare de occultis
guam litigare de incertss » So Tmuft leave you
to your own conceit, concerning the o«
K2 rigi-
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riginall of the word Yeoman,having onely fec
you down one or two opinions about it :
however ,I mufi not forget what Sit 7 bomas
Smith faith in his Repub. Anglornm,who ve-
ry truely and properly calleth him a Yeoman
whom the Laws of Ewgland call legalen be-
minem, that is to fay a free man born,and M.
Lambert tahis Eirenarcha, will excellently
- inform you whoare, and who are not pre-
bi & legales homines. ‘
~ Thereisno fpeciall , but only a generall
confideration exprefled in the Feoffament,
neither of which (asI conceive) isin fuch
cafe abfolutely materiall (chough I may fay
formall) inregard of the notoriety of deeds
of Feoffament, ¢rc. for livery and feifin (as
{hall be faid afterwards ) is effentially requi-
red to make them perfect, which cannot be
without the knowledge of others, befides the
parties themfelves , and a Peoffament doth-
thereby always import a free and willing
confent , otherwife peradventure it might
have happened in a Bargain and fale, before
27. H. 8. cap. 16, for the better illuftration
whereof, take this example:You and another
managree together, that you fhall give him a
certaine fumme of money, for a parcell of
Land, and ‘that he fhall make you anaffu-
. rance of &, you pay him the money, but he
: ' maketh
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maketh you noaffurance; in this cafeal.
though the ftate of the Land be fillin him,
neverchelefs, theequity én confeientia boni
virs, is with you , which equity is called the
* nfe,for which until the 27.H,8.cap. 10.there
was no remedy (asfaith Siv Francis Bacon )
and that very truly, except in the Courtof
Chancery , bur the fame Statute conjoyneth
and annexeth the Land and che ufe togecher,
fo you by this means for the confideration
have the Land it felf , without any fur-.
ther Conveyance, which is called a bar-
gainand fale. But thofe grave Senators, and
worthy States men who made the faid A& of
the 27. H.8. cap. 10. for the transferring of
ufes into pofleffion, wifely fore-feeing that it
would be very inconvenient and prejudicious,
nay,mifchevous,that mess poffeffions fhould
upon fuch afodain, bythe payment ofa lit-
tle money be tranfported from them, ( and
perhaps in a Tavernor Ale-houfe, and upon
ftraynable advantages ) did difcreetly pro-
vide in the fame Parliament, the faid A& of
27. H.8. cap. 15. that Lands, &c.- upon the
payment of money asaforefaid , fhounld not
pafs without a Deed indented and inrolled,
as by the purportof the fame A& may ap-
pear. Now feeing that before the faid A& of
27 H, 2 ¢. 16. Lands might pafsby bargain
, X 3 and
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and fale upon confideration,without deed in-
dented and inrolled , and might not pafs
without confideration in fuch manner, there-
fore I have heard Lawyers fay that confidera-
tion isfiill required ina bargain and fale,
though it be by deed indented and inrolled ,
according to the fame Statute, Sure I amthat
regufarly inadeed of Feoffament , itisnot
fo as formerlv is declared, and for the reafon
before exprefled.

Dediffe.

The word ded; (by force of an a& of Par-
liament made 4.Ed. 1.c.4. commonly called
the Statute de Bigamis,) implyetha warran-
ty to the Feoffee, and his Heires during the
life of the Feoffor, whereupon Firz Herbert
in his Natura brevium. fo. 134.h. putsa cafe
to this effet,viz. }fa man give Landsto one
inFee , by Deed, by the words dedi,conce/fi
¢rc. hereby he fhal be bound to warrant the
Lands of the Feoftee , by vertue of thofe
words , and if the Feoffee be impleaded he
fhall bave his writ of warrant” Chart.againit
the Feoffor,by reafon of the words Ded con-
ceffi, &c. but not againt bis Heire, for the
Heire fhal not be bound to Warranty,except
the Facher binde himfelf and his Heires to
Warranty, &c. by "exprets words in the
deed, Tknow fomealledg , thar becaufe as
: o L T w e“
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well the Statute, as Fizzh, mention not one-
ly dedi. but conceffialfo, therefore theone
without the other , implyeth no warranty :
to whom it may be anfwered thatthe Statute
it felf doth plainly prove againft them , for
the conclufion thereof hath thefe words, ipfe
tamen feoffator invita (ua ratione proprii do-
ni [ui tenetur warrantizare; and alfothe
Teftimony of Sir Edward  oke , may be pro-
duced herein, who affirmech chat cthe Statute
of Bigamis, anno.14. Eliz. inthe Court of
Common Pleas was expounded, as aboveis
mentioned , pamely that dedi did imply the
Warranty, and Mr. Perkins , cap.2. faith
thatdediina deed of Feoffament, compre-
bendeth init 2 Warranty,againft the Feoffor,
and fo doth not the word Conce i,
Conceffiffe.

I conceive the word conceffi in Feoffaments
and Grants (the implyed warranty excepted
which deds creates) tobe of the fame effe
with dedi;8alfo with confirmavi,efpecially in
fome cafes: to which purpofe hear what Liz-
tleron fpeaketh in his Chapter of Difcontinu-
ance 5 Alfo (faith he) infome cafechis verbe
dedi , or this verbe cance(ff, hath the fame
effe& in fubftance,and thal enure to the fame
intent , asthe verbe confirmavi ; as if 1be
diffeifed of a carve of Land, and I make fuch

3
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adeed Sciant prefentes, e, quod deds to the
diffeifor, &c. or guod conce/fi, to the faid dif-
feifor the faid carve, &c. and I deliver onely
the deed to him , without any livery of feifin
of the Land,this is a good confirmation, and
asftrong in Law , asif chere had been inthe
Deed thisverb confirmavi, ¢-c,
Liberaffe.

The word Liberavi, Itake to be of the
fame nature with 77adidi , which I have of-
ten {een in Feoffaments, whereof it is remar-
kable,that Hephron the Hirtire, when he af-
fured the field of Machpelah 1o Abrabam ,
Gen. 32.11. uledche word trade: agrum
trade tibi,that is, to Abraham, as Hieromes
Tranflation reads it.

Feoffaffe.
This word comethfrom fexdum or feo-
dnm, which fignifieth Fee, and is alwayes, or
for the moft partufed in Feoffaments, as
participating of the {ame nature.
S (onfirmaffe.
Concerning the word confirmo, (omewhat
may be gathered from what hath been fpo-
kenabout'the Verb conceffiffe , yetI cannot
forget how Hierome tenders the exprefment
of the faid affurancé of the faid field of Mach-
pelab to Abraham for a pofleffion, inthefe
words, confirmatus eft ager. e Gen. 23. 1 7c.l
: ' An

Iy
N

i
)



Generofo. 137

And now I come to the fecond thing confi-
derable in the premiffes, namely, the Feoffee
whofe addition is genero/o.

Generofo,

Generofus, in Englith we read Gentleman,
‘which fome derive from :he twon French
words, Gentil-houme,denoting tacha one as
is made known by his _irth, ftock, snd race.
Sir Tho. Smith calleth allthofe Cezntlemen
that are above the degree of Yeomen, whence
it may be concluded , thatevery Noble-man
may be rightly termed 2 Gentleman, fzd non
vid versa.Mafter Cowel conceiveth the rea-
fon of the appellation to grow , becaufe they
“obferve Gentilitatem [am, the propagation
of their blood, by giving or bearing of armes,
wherby they are differenced from others,and

fhew from what Family they are defcended.

Haredi & affigratis [uis.

Some will have an Heir fo called,guia baret
in hareditate , O quia haret in [e bareditas,
but to fet fuch conceits of witty invention
pafs, itiscertain , that an Heir isfo called
from the Latin word Heres.

Littleton in his Chap. of Fee-fimple faith,
that thefe words ( hisHeirs ) onely make
the eftate of inheritance in all’ Feoffaments,

and
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and Grants, &c. Sure then it is neceflary for
bim that putchafeth Lands, &c. in Fee fim-
ple, to have the Feoffament run to himfelf
& baredibus (nis, forif it run onely to hirn-
felf, & affignaris [uis, although livery and
feifin be made accordingly, and agreeable to
the deed ; yet thercby onely an eftate for life
thall pafs, becaufe there wanteth words of
Inheritance : and without livery and feifin in
thecafe aforefaid, onely an Eftate at Will
fhallpafs. And the reafon whythe Law is
fo ftrict inthis ching (as in many others) for
to prefcribe and appoint fuch certain words
£o create and make an eftate of inhericance,is,
as Mafter P/ow den faith in his Commentaries,
for the efchewingand avoiding of incertain-
ty, the very Fountain and fpring, from
whence floweth all manner of confofion and
dtforder , which the Law utterly contemneth
and abhorreth; what herein hath been faid ,
is to be apprehended and underftood of per-
fonsin, and according to their natural capa-
cities. Yetperhapsan eftate of inheritance
may fometime pafs ina Deed of Feoffament,
by words, which may have reference , and
will relate toa certainty, for Certum eft gnod
certum reddi poreft . as for example,You En-
feoffe meand my Heirsof a certain piece of
Land,to hold to me,& my Heirs,&c. and I re-
enfeoffe
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enfeoffe you, in as large, ample, and benefici-
all manner, as you enfeofted me : in this cafe
(they fay) you have a Fee (imple for the rea-
fon above expreffed. So I come nesxt to fee
what obfervations the Deed of Feoffament
further affordeth.

Totamill. pec. tre cont.

Very neceflary and convenient it is in deeds
of Feoffament, &c. to have the Lands, &c.
thereby intended to be conveyed, certainely.
and expreflely to be fet downe, afwell how
much by eftimation in quanticy, they doe
containe, as the quality of the fame whether
Meadow, Pafture, &c. being the fpecies of
Land, which is the genus,and the place where,
and manner how they exitand lye, the better
to fhunne and avoid doubt, and ambiguity ,
which oftentimes ftirre up occafions of un-
kind fuites and contenrions betwixt party
and party, Iknow that Grammarians rea-
ding the word peciam, will be ready to fmile,
and alledge , that it cannot defend it felfe s
bello Grammaticali , which I eafily confefle;
but what then , what can they inferre from
hence ? will they therefore utterly condemne
the ufe thereof ? me thinkes they fhould not,
but might give Lawyers leave to fpeakin their
owne Dialect. But what,if fome take excepti-
ons at chis word , having occafion to meete
“ with
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with it here, what would they do, . fhould
they read the volums of the Law, where in-
ftead of bellnm, they fhall find guerrayinftead
of Sylva they thall {ind bofeus and fubbofcms,
with a thoufand thelike ? Surely (as faith
Erafmus ) they might commend or elfe con-
demn what they could not underftand , or
happily underftanding , might admire from
whence fuch uncouth words fhould proceed :
for their better information (if I thought
they wpuld thank me for my labour) 1 could
tell chem that becaufe the Saxons,Danes,and
N ormans, have all had fome hand, or at leaft
a finger in our lawes , therefore through the
commixtion of their feveral Languages, it
comes to pafs that fuch difficulc termes, and
harth Latun words (if I may {o call them)are
frequenly obvious in the books and wri-
tings of the Law. And indeed I fee no reafon
why any man fhould obje&or cavilagainft
the ufage of fuchwords, though they be not
claffical , feeing that afwelin the Artof Lo-
gick, asin Philofephy , there are found ma-
ny words, which they call Vocabula artisvo-
cablesof Art, which can no better ftand, ac-
cording to the ftrict rules of Grammar, then
the ancient words of Law which cannot be
changed without much inconvenience.

HAcra.
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Acra.

- eAera, in Englifh an Acre, feemeth to
come from the Latin word ager ; an acre
istakentobe a quantity of Land containing
4o perchesin length and 4 inbreadth. Mafter
Crompror in his Jurifdition of Courts faith
thata Perchis in fome places more, and in
fome places lefs, according to the different
ufages in different Couantries , and fothenic
mult needsbe of an Acre. But ordinarily,
or for the moft part, a Perch is accounted,
and efteemed to contain 16 footand an half
in length. 1 take it to be the fame with thac
meafure which wecall a Rodde or Pole. A
PerchinLaw-latin, is called persica, or pere;-
cara.See the Ordinance made for meafuring
of Land, 4nuo 34. Ed.3. \n Pulton's abr. titl,
Weights and Meafures. .

Onaren.

Qnarentena, in Englith a Furlong, or Fur-
row long: Firlingus,ot firlingum is the fame,
it bath been fometime accepred and raken for
theeighth part of a mile,enns 35.E/. ¢. 6.and
I have read chat Firlingus , or ferlingns rer-
re comrinet 32, acrss, The Latins call ic
Stadinm.

Ab-

|
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Abbute.

Abbutte isa verbe ufed by Lawyers, to
fhew how the heads of Lands do lie,and upon
what other Lands or places, denoting for the
more certainty, what Lands,&c. are adjacent
about the Lands,&c. abbuttelled. And now
that I may fpeak once forall, in regard that
Lawyers do ufe toabbreviate their words in
writing, the reafon is notas fome ignorant-
ly have fuppofed , becaufe they cannot ex-
prefs their terminacions and endings, as they
ought tobe, but becaufe of the multiplicity
of bufinefs which they are to go through,
oftentimes requiring very fuddain difpatch.
'Yet Icould with thac the cuftome of {hort
writing alicsi fEriptori non effet difpendinm;
but I fear me too many hereby take occafion
to be wilfully ignorant, which otherwife per-
adventure they would not do.

Miliris.

Miles, among(t the iatins, fignifieth a
fouldier , and in this place and the like,
Miles s to be Englithed a Knight, which (as
Mafter Cambden noteth) is derived from the”
Saxon Guites orCnight. The Heraldes will
enform you of divers and fundry orders of
Kaights, if you pleafe to confult with them,

or
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or their writings thereabouts. A Knight at
thisdayis, and anciently hathbeen, repu-
ted and taken for ene, who for his valour,
and Prowefs , or other fervice for the good
of the Common-wealth performed , hath by
the Kings Majefty , or his fufficient Deputy,
onthat behalf , been as it were lifted up on
high, advanced above or feparated from the
common fort of Gentlemen : The Romans
called Knights Celeres, and fometimes Equi-
tes from the performance of their fervice up-
on horfe-back, and amongftthem there was
anorder of Gentility, ftiled Ordo Equeftris,
but diftinguifhed from thofe theycalled Cele-
res,as feveral Roman Hiftories do plainly te-
ftifie. The Spaniards callthem Cavallerees.
The French men Chivaliers. And ‘the Ger-
manes Rieters,all which appellaticns evident=
ly enough appear to proceed from the Horfe,
which may be fome teftimony of the manner
of the execution 'of their warlike exercifes.
And furely it is a very commendable policy in
* States to dignifie well deferving perfons with
honorable Titles;that others may thereby be
ftirred up to enterprize,and undertake Hero-
ick Ac&ts , and encouraged to the imitation of
* worthy and renowned vertues.,

417' -
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Armig. ’

eArmiger , in Englith figmifieth Efquire,
from the French Efcuier, and perhaps an E-
{quire may be called Armiger gnafi arma ge-
rensy from his bearing of armes. Ancient
Writers, and Chronologers, make mention
of fome who were called Armigeri,whofe of-
fice was to carry the thield of fome Noble-
man. Malter (umbden cals them Scutifer.
which feems to import as much, and bomi-
nes ad arma dilti ; they are efteemed and ac-
counted of amonglt us next in O:der to
Knighrs,

Clerici.

(lerscus,in Englifh we read Clerke. It hath
with us two fundry kindes of acceptations,
In the firft fenfe it noteth fuch a one, who by
his pracife and courfe of life doth excercife
his penin any the Kings Majefties Courts, or
elfewhere, making it his calling or profeffion :
hereupon you thal find in the current of Law,
mention made of diversClerkes ; as for ex-
ample, The Clerke of the Crown : The
Clerke of Affife:The Clerke of theWarrrants:
The Clerke of the Market : The Clerke of
the Péace, withmany others. Inthe fecond
fenfe it denoteth fuch aoneas belongeth to,

and
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and is imployed about the Miniftry of the
Church, that being his funétien: in which
fignification it is to be takenin this place, and
in the like ; for I, for my part,did never find
Clerk in the firft fenfeappropriated to any,
as an addition fimply. We have the ufe of
the word Clericms, from Clerus, or ((leveca-
tws, fignifying the Clergy, thatisto fay, the
whole number of thofe, which properly
fo called, or rather ftritly, ave de Clero domsi-
#niyi. e« Hereditate five forte dominiyfor Cle-
rus cometh from xajpG- , a Greekword, fig-
nifying the fante withr fors in Latine; name-
ly, a lot or portion.

The Habendnim.

Habend .

T He Office of the Habendum, isto name
again the Feoffee , and to limit the cer-
tainty of the eftate , and it may and doth
fometimes qualifie the generall implication
of the eftate, whichby conftru&ion and in-
tendment of Law pafleth in the premiffes:for
an example whereof fee Bucklers cafe in the
fecond Book of Sir Ed. Cokes Reports, and
T hregmortons cafe, in Plowdesns Commenta-
ries. It is to be noted, that the premifles may
be inlarged by the Habendum,butnot abridg-

L ed;
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ed, asit plainly appeareth, afwell in the faid
cafe of Throgmorton, asin werreflies cafec.-
ported alfo by Mafter Plowden , and I bave -
read (asmy colle@ionstell me) that 1t isre-
quired of the habendum , to incinde the pre-
mifles. Moreover, the babendum,(asw.N.
Efquiré, hath it in the treaufe of the grounds
and maximes of the Law) mu(t not be repug-
nant to.the premiffes, forificbe, itisvoid,
and the Deed will cake effe@ by the Premif-
fes,which is very worthy of Obfervation, .

The Tenendum.
Tenend'.

He Tenendum, before the Statute of

Luia emptores terrarnm, made 18.Ed.
1, wasufually de Feoffatoribus ¢ haredi-
bus [wis 5 non de caprtalibus dominis feodo-
rum, ¢, viz. Of the Feoffors, and their
Heires , and not of the chief Lords of the
Fee, ¢, whereby there hapned diversin-
conveniences- unto Lords, as the lofing of
their Efcbeats,or forfeituresand other rights
belonging to them by reafon of their Seigni-
ories, which as the fame Statute expreflethit,
durnm & difficile videbaturs o, whereup-
onit was granted , provided and jenaded
guod de carero liceat unicuique libero homini,

rerrak
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terras fitas fen senementa [na, fen partem in-
de ad voluntatem [uam vendere , itatamen
gnod feoffatns tenear terramillam [en tene-
mentum illnd de capitali domino  feodi illins
per eadem [ervitia ¢ confuetndines per qua
feoffator funsilla prins de eo tennit. 2 eftar’
fust fait (asfaith one) pur Padvantige de
Semior’, which ftatute was made for thead-
vantage of Lords, and indeed I eafily believe
it. Now itisevident from that which hath
been declared out of the faid Statute, that
at thisday the tenendnm, where the Fee fim-
ple pafleth, muft beof the chief Lords of
the Fee, &c. for no man fince the faid Sta-
tute could convey LandsinFee, to hold of
himfelf, outof which rule the King only (I
think) may be excepted , and tis not in fi-
lence to be paffed over, that where Lands,
&c.are conveyed in Fee, though there be no
tenendum at all mentioned , vet the Feoffee
fhall hold the fame in fuch manner asthe
Feoffor held before , gnia fortss eft legis ope-
ratio : the Statute fo determines.

Thecl-ufe of Warranty.
Et ego & baredes mei, ¢c. Warrantizabi-
mus,&-c. defendemm, b c.
Arrantizo, 1saverb ufed inthe Law,
and onely appropriated to make a
2 Warrantcy



148 T he clanfe sf warranty.

Warranty. Littleton in his chapt.of Warranty
faith, Que ceft parel,cic. that this word #ar-
rantizo, maketh the Warranty , and is the
caufe of Warranty, and ne other word in
our law,and the argument to prove his afler-
tionsis produced from the formand words u-
fed ina fine,as if he fhould fay , Becaufe the
word deferdo , is not contained in finesto
create a Warranty, but the word warrantize
onely,ergo,&c.which argument deduced and
drawn 2 majori ad minus is very forcible, for
the greater being inabled,needs muft the lef-
fer be alfo inabled: Omne majus in fe continet
gnod minus eft, G quod in majori non valet,
nec valet in minori. But certainly Littleton is
to be underftood only of anexprefs warranty
indeed, and of a warranty annexed to Lands,
for chere may be,and are other words,which
will extend and inure {ufficiently to warrant
chattels, &c. and which will imply a warran.
tyinLaw, asdedi, Gc. and excambinm (as
Thave heard fay ) implyeth a warranty in
Law, whichfrom Glanvil's velin excambi-
#m, OF efcambinm datione 1ib.3.cap.1. may
receive fome confirmation: And Lirtleton
in his Chapter of parceners, teacheth that
partition implyeth a warranty inLaw, &c.
And left fome may here fay, that defendemus
ftands fora cypher, 1 will tell them what

Bratton
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Bratten declareth of it,fpeaking about a war-
ranty in deed, from the Feoffor and his heirs,
whofe words are thefe:per boc antem quod di-
cit(feilicet Feoffator)defendemits obligatfe &
baredes (nos ad defendendum fi quis velit fer-
vitntem ponere resdare contra formam dona-
tionisscc.  Lawyers in their Books make
mention of three kindes of Warranties, iz,
Warranty lineall, Warranty collaterall, and
Warranty which commences by difleifin. The
firlt is when one by Deed bindeth both him-
felfand his heires to Warranty, and after
death, this warranty difcendeth to and.upon
his Heire. The fecond is in a tranfverfe,or o-
verthwart line, fo that the party upon whom
the warranty defcendeth, cannot convey the
title which he hathin the Land , from him
that was the maker of the Warranty. The
third and laft is, where 2 man unlawfully en-
trech upon the Freehold of another, thereof
diffeifing him , and conveyeth it with 2 war-
ranty , but this laft cannot barrac all. Of
thefe, you may read plentifu'l and excellent
matter and examplesin Lizt/erons Chapter of
Warranty, and Sir Ed. (eke,learnedly com-
menting upon him , to whomfor further il-
luftration hereof, I refecryou, asalfounto
Mafker Cow-ls interpretation of words in the
title Warranty,who there remembreth divers

L3 things
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things very worthy obfervation concerning
it.Before I come to the fifth part of the Deed
of Feoffament, give me leave to obfervethata
Warransy alwayes defcendeth tothe Heire
atthe Common Law, and followeth the E-
ftate (as the fhadow the fubftance ) and
whenfoever the Eftate may, the Warranry
may alfo be defeated , and every Warranty
(s faich Sit Ed Coke)which defcends, doth
defcend to him that is Heire to him which
made the Warranty, by the Common-Law,
" And moreover i is to be noted, as may be
gathéred from what hath been foxmerly faid,
that an Heire fhal not be bound to an exprefs
Warranty, but when the Anceftor wasbound
by the fame Warranty , for if the Anceftor
were nevet bound , the Heire fhall never be
ctharged. And I remember I have read acafe
in Br.abr.35.H.8.pl.2€6. to this purpofe. Si
home dit en fon garrantie, Et egotenementa
pradicta cum pertinentis prefato A. B. le
donee Warrantizabo, & ne dit, ego
beredes mei, il mefme garrantera, mes
fon beire neft tenus de garvanter , purceo
gune (Heires ) ne fonr expre(fe enle garran-
ty.B.garrs 50. ¢ S0 Lwill forbeare to fpeake
any further herein, being a very intricate and
abfirufe kinde of leammg, requiring the
penof a moftcunningand experienced Law-

yer
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yer, and now Iaddrefs my felf to the fifth
orderly, or formall part of the Deed of Fe-
oftament

The clanfe of in cnjns, Ge.

In cujus rei teftimoninm..

’I‘His claufeisadded asa preparitory di-
reGion tothe fealing of the Deed, for
fealing is eflentially required to the perfedtion
thereof, becaufe it doth plainly thew the Fe-
offors confent to , and approbation of what
therein is contained , hereupon it will not be
much devious or out of the way,to make fome
mention of thofe fathions,which in the man-
ner of fealing, and fubfcribing of deeds, have
been anciently ufed by our Anceftors: Some
report that the Saxons in their time, before
the Conqueft, ufed to fubfcribe cheir names
to their Deeds,adding the figne of the croffe,
and fetting down in the end,the names of cer-
tain witne{Ies, without amy kinde of fealing at
all. But when the Normans camein, as men
loving their owne Country guifes, they per
petir ¢& perit changed that cuftome ( as alfo
many others) which they found here, and 7»-
gulphus who was made Abbot of Creyland,in
an. doms. 1075. feemeth to conarme this opi-
nion in thefe words; Normansi cheirographo-
rum confeltionem cum crucibus aures , o
L 4 aliss
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aliss fignaculis facrss in Anglia firmari [oli-
tam,in ceraimpre([amutant. Yet I have read
of a fealed Charter in England before the
Conqueft,namely chat of St, E4. made to the
Abby of Weftminfter: yet furely this dothnot
altogether repugne that which hath been for-
merly fsi1, for I have feen in Mafler Fabians
Chronicle, and elfewhere that Saint E4. was
educated in Normandy, and tis not unlikely
but ke might in fome things incline to their
fathions, The French-men have a proverbe,
Rome w'aefte baftie tout en un jour; and we in
England ufe the fame, namely Rome was not
built in one day : So it cannot be conceived
that the Normans in an Inftant did alter the
Saxon cuftome wholly in this particular, but
that it did change by degrees, and perhapsat
the firft, the King and fome nigh unto, and
about him did ufe the impreflion of a Seale,
which I am fomewhat perfwaded to beleeve,
from’a certain ftory which I have heard, con-
cerning Richard de Lucy, chief Juftice of En-
gland, who'in the time of H.2. 1sfaid to have
chidden an ordinary man, becanfe he had
fealed a Deed with a private Seal Quant ceo-
pertaine al Roy & Nobility folemen:. In the
dayes of Edward the third,{ealing and Seales
were very ufuallamongft all men, for proofe
wherecf [ need not produce any other tefti-

mony,
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mony, but the Deeds themfelves,whereof al-
moft every man hath fome. But I muft re-
member that Sir E4. Coke, in the firlt part of
his Inftituces, fo. 7. 4. feemeth to overthrow
the former opinions about the firft nufing of
Sealesin England , The fealing of Charters
and Deeds, (faithhe) is much more ancient
then fome have imagined, for the Charter of
King Edwin brother of King Edgar, bearing
date an. dom.956. made of the Land called
fecklea, in the Ifle of Ely, was not onely fea-
led with his owne feale (which appeareth by
thefe words) Ego Edwinus gratia Dei totins
Britannice telluris Rex meum donnm proprio
Fgilloconfirmavigbut alfo the Bithop of Win-
chefter put vo hisfeal, Ego £ ffwinns winton®
Ecclefie divinus [peculator proprinm figillum
impreffi. And the Charter of KingOffz,where-
by he gave the Peter-pence, doth yet remain
under Seal. The either of which two Char-
ters, are much more ancient then that of
Saint Edw. before mentioned , yec happily
there may be fome realon probably affirmed
why as well King Edwi» and the Bithop of
Winchefter, as Offz,who was King of Mercia
about the yeare 788. did annex their Seales
to their Charters, which no King of England
or Nobleman did before or afterthem , (ex-
cept Saint E4-) untilithe comming in of the

Con-
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Conquerour, that ever I could learne, heare,
orread of, inany Authours Nevertheleffe,
I mauft of neceffity leave the fearch of fuch
reafonto others better fludyed in the Com-
mentations and alterations of perfons, times,
and cuftomes then [ my felfe, however I never
heard any one deny,but that the frequent ule
of fealing Deeds did commence in the time
of Ed. 3. and was not ordinarily ufed a-
mongft private men untill then, as hath been
formerly touched.

& ——

Of'the Date.
Dat’.

N this ¢laufe the Stile of the King at lacge,
the yeare of his Reigne, and the yeare of
our Lord God, according to the computati-
onand account of the Church of England,
together with the day of the monech are ex-
prefled. In former times Deeds were often
made without date, and that of purpofe, that
they might be aliedged wichin the time of
prelcription, as Sir Ed Coke, in hisfaid Booke
of Inftitures, fo. 6.very worthily obferves,and
moreover that tha date of Deeds, was com-
monly added in the eigne of Ed. 2 and Ed,
3.and
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3.and fo ever fince, to whom I refer you,
whointhe place laft quoted , hath very ex-
cellent matter and obfervations thereabouts.
And thus to perform what I promifed, I
will fpeak 2 word or two concerning Livery
of Seifin, and fo conclude.

Livery of Seifin.

Ivery of Seifinis a ceremony in Law ufed

in the conveyance of am Eftate of Free-
hold at theleaftin Lands and other things
corporeal: burina Leafe for years, at Will,
&c. Livery of Seifin is not required , it being
onely a Chattel and no Free-hold. By Li-
very of Seifin , the Feoffor doth declare his
willingnefs to parc with that whereof he
makes the Livery, and the Feoffees accep-
tance thereof is chereby made known and
manifelt. The Author of the new Termes
of the Law , faith thac it was invented as an
open and notorious thing, by means where-
of the Common people might have know-
ledge of the paffing oralteration of Eftates
from man to man, that thereby they might
be the better able to tryin whom the right
and pofleffion of Land s and Tenements were

if
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if they thould be impanelled on Juries, or o<
therwife have to do concerning the fame,
The ufual and common manner in thefe
daies of delivering of Seifin, I knowto be
fo frequent , thatof purpofe Iwill omit it :
But Ipray you note with me before I make
anend, that Livery of Sefinis of 2 forts, ziz.
Livery of Seifin in Deed, and Livery of Seifin
inLaw , which is fometimes termed livery of
Seifin within the veiw. Livery of Seifin with-
in the vziw cannot be good or effectual, ex-
cept the Feoffee doth enter into the Lands,
&c. whereof the Livery of Seifin was made
unto him in the life time of the Feoffor;& it is
not to be pafled over infilence’, thata Livery
in Law may fometimes be perfected by anen-
try in Law, asif 2 man maketh a deed of Fe.
offament, and delivers Seifin within che view,
the Feoffee dares not enter for fear of death,
but claimesthe fame, this thall veft the Free-
hold and inheritance in him, to whicheffect

oumay fee the opinion of certain Juftices,
38+ Affif.Pl.23. upon a verdit of Afife in
the County of Dorc. And I conceive that this
vefting of a new Eftate, in che faid cafe in the
Feoffee , making his claim were he dares not
encer,{tands upon the fame reafon, for (con-
trariorum eadem eff ratio) that the reveft-

ing of an ancient Eftate and Right in the dif-
feifee
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feifee doth by fuch clim , whereof you
may read plentifully in Lirsleron his Chap-
ter of Continnal ((laim. It is worththe
obfervation that no man can conflitute a-
nother to receive Livery for him, within
the view , nor yet to deliver (as I have
heard my Mafter fay) for none can take
by force or vertue of a Liveryin Law, but
he that taketh the Free-hold himfelf , ¢ ¢
contra. Otherwife itis totake and give Li-
very of Seifin in Deed , for there afwel the
Feoffee in the one cafe may ordain and
make his Atforfiey, or Attorneys in his
name and ftead, to take Livery, as the Feoffor
in the other cafe to give Livery , Concurren-
tibns ils que in jure requiruntnr. And
now let Delivery of the Deed to be added to
the fealing thereof, and the ftate executing
of the Lands thereby conveyed , and then I
prefuriie none will refufe to allow that eve-
ry thing hath been namhed, which is effen-
tially, required to the perfe@ion of a bare
Deed of Feoffament, and although F have
mentioned the defivery of the Deed in the
aft place , yetitisnot the leaft thing , erof
the leaft confequence or moment , for after
a Deed is fealed, if it be not delivered, ef 4
nul purpofe, itis tone parpofe, and the de-

livery
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livery muft beby the party himfelf, or his
fufficient-warrant : So it may be gathered
from what hath been faid, that fealing of
Deeds wichout Delivery is nothing, and chat
Delivery without Sealing will make no Deed,
buc chac both Sealing and Delivery muft
concur and meet rogether, to make perfect
Deeds. .

1 hope fuchasare prefent at the Sealing
and Delivering of Deeds of Feoffament, and
the State executing thereupon, will not for-
get to fubfcribe their names, ormarkes, as
witne{les thereof, whereby they may the
better be inabled to remember what therein
hath been done , if peradventure there thall
be occafion to make ufe of them, And itis
not amifs here before I end, to obferve, that
although upon Deeds of Feoffament, &c. 1t
was not ufual before che latterend of Hen.8.
or thereabouts to endorfe or make mention
upon fuch Deeds of the Sealing and Delive-
ring of the Deeds, or ftate executing of the
Lands, &c. intended thereby to be convey.
ed, (for I my felf have many Deeds of
Feoftament which doteftifie as much ) yet
itis to be credibly {uppofed , and not with-
out fome manifelt probability, that fuch
perfons whofe names are inferted after a

certain
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certain claufe infuch Deeds, beginning with
biis reftibus, were eye-witnelfesof all, Thus
defiring you to take notice that I bave called
the faid fix parts of the Feoffament formal,
becaule they are not abfolutely of the eflence
of Deeds,8c.manebo i hoc gyro. 1will here
conclude, requefting all thofe to whom any
fight hereof fhall, or may happen to come,
friendly to admonifh me of my failings here-

in : Whereby they fball ever engage me
thankfully.







