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PREFACE.

lN former Ages, and until the

Fall of Cardinal Wolfey, the

Lord Chancellor of England
was ufually a Bifbop, or fome
other Ecclefiaftical Perfon, as a
Dean or Archdeacon; and fome-
times the Great Seal was deliver’d
to one of the King’s Chaplains,
infomuch that the Learned G/of-
fographer tclls us, there have been
160 Clergymen advanced to this
Dignity ; and that untl the 26th
Year of the Reign of King Henry
the Eighth, all the Mafters of the
Rolls were Churchmen.

A2 The



The Preface.

The chicf Bufincfs of the Court
~ of Chancery, at that Time, was to
mitigate the Rigour of the Com-
mon Law, and Clergymen were
thought fufﬁacntly qualified for
that” Purpofc, who gave Relief
according to their feveral Opi-
nions, in Cafes where the Lau
feemed to bear t0o hard @ upon the
Complainants; and becaufe they
formed their Judgments by no
fettled or eftablithed Rules, there-
fore we have no chorxs of their
Decrees.

But when the Bufinefs of that
Court encreafed , and Bifhops
could not attend the Muluplicity
of Caufes there depending,. be-
caufe of other ncceffary Avoca-
tions for Mcn Of . that Order,
then another See of Men, bred
up m the Study and Practice of
the. Common Law, were made
Judges of this Honourable Court;
and  foon afterwards Equity- be-
came arcificial Reafon, and hath

cver



The Preface.

- ever fince fuch a Mixture of Law
n 1t, that 1t would be much eaficr
now for a Lawyer to preach; than
for a Prelate to be a Judge of

that Court. o
And fince moft decretal Orders
are now founded on certain Rules
and Precedents, and many intri-
cate Cafes are there determined;
I think the Reports of fuch Cafes
would be as neceflary as any
other.Reports now extant, efpe-
cially when there is fuch an emi-
nent Judge of the Court as at
this Time, who is as impartial in
his Decrees, as he 1s confpicuous
in his Judgment, who never had
any Predeceflor 1n that Place {u-
perior to him in all thofe excel-
lent Qualities which are requifite
for fo great a Minifter, (tho’ the
learned . Lord Veralam might be
equal to him in fome,) and who
was placed in this high Court for
the publick Good, by a Prince
who is the true Defender of the
A3 Faith,



The Preface.

Faith, and of the Liberties of his
Subjeéts at home, and a Terror
to his Enemies abroad.

Having given this fhort Ac-
count, why we have fo few Re-
ports of Decrees made in this
Honourable Court, and the Ne-
ceflity of more, 1t may be ex-
pected that 1 fhould fay fome-
thing of. the following Cafes,
moft of which were tranfcribed
from the fair Manufcript of a
late Attorney-General, and are
fuppofed to be collected by him
for his own Ufe , amongft many
more which have been copied
from that very Manufcript, and
probably by fome of his Clerks;
for I find them already printed
in the firft Reports which were
publithed of this Nature. Some
of the later Cafes have been
added by one who formerly at-
tended at the Court, which will
be found as good, and the whole
as ufeful as any of the Chancery

‘ Cafes



The Preface.

Cafcs already publithed, and may
furnifh the Reader with an agree-
able Mixture of Profit and De-
ight.

To conclude: What we have
faid 1n the Tide Page, that None
of thefe Cafes were ever before
printed, may not, perhaps, be li-
terally truc as to one or two of
them ; yet the Reader is defired
to take Notice, that tho the
Caufes are between the fame Par-
tics, yct the Points here argued
and decided have been’ tocally
omitted by the former Reporters
of them: So that not having in-
terfer’d with the Accounts they
have given us, our Reports of
thofe Cafes may truly be faid
to be new, and the rather, be-
caufe the fame Caufes, as reported
by us, were depending 1n other
Courts.

Ag Names
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Names of the CASES
contained in the follow-

ing Reports.

A.

Lbemarle (Dntcbeﬁ of) verfus Earl

of Bath, Page 196
Alford verfus Earle, 162
Anonymus, 78
Anonymus, 79
Anonymus, chntan o 162
Anonymws, B 172
Anonymus, S I 9 I

Armftrong’s Cafe,
Attomej Generdl verfus Sir George Stmdr

130
B.

Baker verfus Hellett, 117
Berrifte verfus Berrz_(’e 158
Betton verfus Ann, 95
Binion Mil. verfus Stone, 68
Bladen verfus Earl of Pembroke, 164
Booth verfus Sanctry, 128

Borre verlus Vande, 8
o Bres-



Names of the Cafes.

Breiton verfus Bretton, " Page 63
Butler verxlus Coot, 142
C.

Carlifle (Earl of) verfus Gober & Us. 52
Chew & al. verfus Chew, 190
Cholmley (Lady) , the Cafe of her Cre-

ditors, 179
Churchill verTus Grove & al. &
Clarges (Sixr Thomas) his Cafe, 174
CkrI( verfus Lord Anglefey, 58
Cooper vexfus Cooper, 153

Cofin vérfus Young, Faller, & al.
Cranborre (Vi ﬁounteﬁ of. ) verfus Dalma-
8s

Crifp & al. verfus Spranger & W ﬂwovd

109
Cutts verlus Pickering, 81
D.

Daire verfus Beverfoam, 76
Darcy verfus Darcy, 120
Dafwood ( Vic. London) verfus Man-
love, 192
Day verfus Hefter, 137
Denny (Sir Wzllmm) verlus Filmer, 64
Dolbern & al. verfus Prittimun, 136

Drake verlus the Mayor of Exm - 102

E. Edp-



Names of the Cafes.

E.

Edgworth verfus Davis, Page 66
Edwards vexlus Allen, 73
F.

Fleetwood verfus Charwack,, 10
Flgyer verfus Strachley, 13
Ford verfus Stobridge, 24
Freek verfus Horfey, 93

| G‘
Gafcoigne verfus Sturt, 143
Gawle verfus Lake, Mil. 10
Gifford verfus Gifford, 12
Gird verfus Togood, 34
Gladwin & al. verfus Savill, T4E
Glanvill verlus Fennings, 129
Glover ver{us Partington, 96

Godfcall ver(us Walker & Wall, 84
Griffin ( Lady) verfus Boynton, 82

Gwynn verfus Edmonds, 28
Halford verfus Bradfeam, - 83
Hamden ver{us Brewer, 108

Hampfon verfus Lady Sydenbam, 55
Hanbury (Fobr), next Friend of Ar#na-
Maria Hanbwry, ver{us Theophilum Wal-

ker . _ 144
i Hard-



Names of the Cafes.

Harding verlus Nelthrope, Page 118
Hawtry verfus Trollop, 119
Hayn verfus Hayyn & al. 105
Heash ver{us Henley & Whitwick, 75
Higgins verfus the Town of Southanpion;

146
Holcomb ver{us Rivis, 1§9
Holloway, Kirk & Merry, verfus Abney,
Abney & Kendall, 59
Holthany & Ux. verlus Ryland, 205
‘Hungerford verfus Auflen, 49
Hunt verfus Carew and his Son, - 46
Hutchings vexfus Strode, 26
L
ackfon ver{us Digry, 8
;ézckjbn verfus Bafri'w, 2
FJones vexfus Bangh, 35
Jomes (Siv Samuel and Williame) verfus
"Bradfbaw, ' 74
Foyee's Cafe, 155
Foyce verfus Osborue, 40
K.

Kz:;zgﬂon & al. verfus Mauwaring, 94
Kinnerfley verfus Parrot, 101

L, Lake



Names of the Cafcs.

L.
Lake ver{as Prigeon, Page 27
Langton ver{us Afbley, 126
Lippiat verfus Nevile, 32
Lloyd Mil. verfus Lord Powys, 147
Love verfus Baker & al. - - 103
Lucas verfus Fofeph 2nd Willians Penning-
ton, Wright and Noble, 7
M.
Maggridge verfus Grey, 42
Markall verfus Hyde Mil. & al. 1?- 4
Marflon verfus Marflon, Y og
Martin & Ux. verfus Brockett, 43
Matthews verlus Thomas & al. 56
Mauter & Ux. verfus Fotherby, 25
Maynard & al. verfus'Dom."Middlefmé
# e g

Meechett verfus Bradfpaw, = < &illis 23"
Merrick & Ux. verfus Harvey Mil. 48
Miller & Us. verfus Kendrick & Vyleit,

: ‘ b‘,j : Ilg
Moore & al. verfus Lady Somerfet, 51
Moore & al. verfus Com. Huntington, 12
Morris, Lambeth & Margery Ux. vetfus

Darflon, . . | | 30
Mortorn ver{us Kinmar &’ Poplewgll, 45
Moynell verfus Garraway, © © 27~ 63

Myyle verfus Dom. Roberts. =47 9
yle verfus N



Names of the Cafes.

N.
Nesdler verlus Barbara & Robert Wright,
Page 87

Nelfor ver{us Nelfon,

Newell & Ux. verlus Ward & Br:gbt-
more, 38
Nicholls verfus Chanberlaine, 44
Norgate verfus Powder, 6

0.

Offley vexlus Fenney & Bater 44
Oégbzzm verfus Hall, ’ I
P.

Parry ver{us Bowen, A 87
Perriman verfus Gorge: 3
Pits verfus Scarlet, 127
Porey verfus }'uxon 137
Porter vexlus Flubert, 150
Powell's Cafe, 202
Prowde verfus Combes, 100
R.

Rand verlus Cartwright, 101
Rawdadll verfus Richards, 92
Raynes verfus Lewes, 88

X | S. Se-



Names of the Cafes.-

S.

Salisbury (Earl of ) verfus Besnet,Page 170
o 186

Sands verfus Fleetwood,
Scott vesfus Reywor, =
Seabourn verlus Chilflon,
Seymonr verlus. Nofworthy,
Sherbourn verfus Houghtan,
Sherman vexrlus Cox,
Swiith verfus Hanbury,
Spyer verfus Spyer,

Stephens ver{us Baily,
Strickland ver{us Laske,
Strode verlus Ellis,
Stukeley ver{us Cooke,

Suffolk. ¢ Earl of ) verfus Rich. Groem=

33
12§
‘135
- 37
7li
70

4
106
149
203

8o

oill Mil. & Bar. & Mariane Ux. €jus,

T,

 Tuylor verfus Wood,
Thew ver{us Thirckwell,
Thomas vexfus Fones,

V.

Venables verfus Foyle,
Vendall & al. verfus Harvey,
Underwood vexlus Mordant,

Iy

¥93.
69
50

bk
18z .

W. Wa-



Names of the Cafes.

W.
Watkins verfus Stecvens, . Page 160
Webb verfus Satton, .. 175
Wemtworth, Mil. verfus Toung, Mil. 36
Wefthall verfius Carter, . 138
Willoughby verfus Com. Rutland, 38
,Wzlﬁm verfus Bartor & al. 148
Woollest verfus Roberts, 102
Wright verfus Carew, 157




REPORTS
AND
Taken and adjudged in the
Court of Chancery, &c.

Eafter Term, 1 Car. 1.
Okebarme verfus Hall. Lord Couentry.

HE Defendant ftood in Con- num s
tempt for not anfwering the 1 Car.x
Plaintiff’s Bill, and thereupon
a Sequeftration was granted,

and the Sequeftrators were ordered to

pay the Rents to the Plaintiff towards

the Duty demanded by his Bill ; and at

the fame time that the Sequeftration

was granted, it was likewife decreed,
B that



- Car. 1.

Rep‘o;ts in Chancery.

that the Bill fhoula be taken pro Confef-
fos- unlefs the.Defendant thewed Caufe
within a certain Time limited for that
Parpofe by the Court. But this mult
be underftcod’ (as the Practice then was)
where the Defendant had appeared ; for
if he did not appear at all, but {tood
out all Contempts to a Serjeant at Arms,
no Decree can be had againft him, or
the Bill taker pro Confeffo, for that muft
be after an -Appearance, and when he
ftands on -Contempt for want of an
Anfwer. |

Fackfon verfus Barrow. Lord Coventry,
Pafch. 2 Car. 1.

| TH E Phintiff being an Affignee

of an Extent, exhibited his Bill
againft the Defendant who was Tenant
of the Lands, to enforce him to attorn
Tenant to him, and to pay the Arrears
of Rent which were in his Hands, and
to deliver unto him a true Nate in
Writing of the Date of the Deed, and
for what Term of Years he had it in
Leafe, and under what Rent referved,
but not any of the Covenants or Con-
ditions contained therein. As to the
Arrears of Rent, the Court defired to
fee Precedents before the Decree was
made, and thereupon ‘a Precedent was
pro~



Reports in Chancery., |
produced in point between Shute and
Mallery, 5 Fac. v. dnd in the principal
Cafe a Decree was made accordingly.

Perriman verfus Gorges. 3 Car. 1.
Lord Coventry.

~f HE Father, in Confideration of
Money borrowed of the Plaintiff,
did promife to furrender certain Copy-
hold Lands to him.for and during the
Term of two Lives in Reverfion, to
commence after- an Eftate for Life then
in being, and he feat a Note under his
Hand to the Steward of the Court for
that purpofe; But before the Plaintiff
was admitted, the Father died : The De»
fendant being his Heir at- Law, was de-
fired to make the Surrender, that the
Plaintiff might be admitted ; which he
promifed to do, and took a-farther Sum
of Money of the Plaintiff for that pur-
pofe 5 but before the fame was done, he
fold the Reverfion of the {aid Copyheld
Eftate for a waluable Confideration :
And yet the Plaintiff was relieved, for
the Defendant was decreed to {urrender
according to the Agreement of  the Fas
ther in his Life-time: : -

B 2 }Vj ar 1”{

3 Cat. i



Term Pafe.
3 Car, 1.

Reports in Chancery.

Markall ver{fus Hyde Mil. & alios.
Pafe. 3 Car. 1. Lord Coventry.

NE Green being feized of a Ma-
O nor to which the Advowfon
of the Reftory was appendant, did, in
Confideration of 50/ grant the next
Avoidance of -the Church to one Stock-
man, his Son-in-Law, and afterwards by
Deed enroll’d he fold the faid Advowfon
to one Pool and his Heirs for the Sum of
100 . and covenanted that it was free
from Incumbrances, except the Grant
of the next Avoidance as aforefaid.

Afterwards Pool granted the Advow-
fon to the Plaintaff MarkeZ and his
Heirs; but the Defendant Hyde had be-
fore that time purchafed of Greer the
aforefaid Manor to which this Advow-
fon was appendant 5 but the Advowfon
was not mentioned in the Purchafe-
Deed, only the Manor cxw Pertinentiis :

There was a Schedule annexed to the

Deed to this Effe&, (Fiz.) One Grant
of the Advowfon dated, & (naming
a Date long before the Date of the
Deed to Pool) excepted: And in the
Fine levied by Green to Hyde, the Ad-
vowf{on was {pecially named.

The Defendant by his Anfwer fet
forth, That he had contra&ed with Green

2 both



Reports in Chancery.

both for the Manor and .the Advowfon,
and it was proved that he did know
both of the Grant of the next Avoid-
ance to Stockman, and of the Grant of
the Advowfon to Pool. And now the
Grant of the next Avoidance being by
{everal mefne Affignments come to the
Defendant Steward, and the Church be-
ipg void by the Death of the Incum-
bent, and Steward intending to be pre-
fented , the Defendant Hyde affirmed,
that the Right of Prefentation was in
him by the Purchafe of the Manor and
the Advowfon; and Steward unwillin
to contend the Right, was perfwade
not to infift on his own Title, but to
accept of a Prefentation from the De-
fendant Hyde, which was done accord-
ingly; and afterwards Steward was in-
ftituted and indu®ed,and fo the Church
became full of him.

Pool not knowing but that Steward the
Incumbent was prefented by Vertue of
the Grant of the next Avoidance as
aforefaid, did fell the Fee-Simple of the
faid Advowfon to the Plaintitf Markhall
and his Heirs, who exhibited his Bill
again{t the Defendants, to be relieved
againft the Ufurpation of Hyde, and to
prevent any Title that might be made
thereby when the Church fhould be-
come void of Stewerd; and it was de~

B3 creed,



Term Pafc.
3 CM‘ I.

“Reports’in Chansery.
creed That ‘no’ Benefi fhoxr‘lcf be had
by this ‘Ufurpation, o a§ ta defeat’the
Plamtxffs “Title, neithet fhould it be

‘given in; Evidence acam{’c him at ‘a

Tryal 'at Law 5~ bpt’ that ‘the Plaintjff
ftanding upon theVahdrtv 'of his Granit
of the Advowfon afid che Defendait
Hyde infifting upon the; Strength of his
Conveyance of the Manor, ‘and alfo of
the Advowfon, the Rwh% thould “He
tried at Law as if no fuch Ufuarpation
liad been, ‘without Prejudice to the Title
on either Slde and a Tryal Was ordered

accordmc ly.

1\Targ¢f0 verfus Ponder. Pzzfc ‘g Car T.
Lord Coventry,

which the ‘Arbitrators did a-
Ward That one of the Parti¢s to the
Uabmz{ﬁon “fhould feal” and deliver a
Bond to the other after general Relea{’cs
firft g:ven “All which was done pur-

Award “was obtaitied by Fraud,
{%, by

{dant tp the f\%vard and upon a Bill to

be . reheved it' was decteed,” That the

Bond ‘to ﬁand “to the Award and the

’A’rbrt.auon it' felf, and the Releafes and

the other Bond executed by the Parties,
mﬁuédt be brought into Court and can-
clle

A\
‘- ~
! [

D

e N"%"- '



Reports'in Chancery”,

" Nelfor verlus Nelfon.t: 4 Car. ¥
Lord Coventry.

! E ‘HE Defendant being Tenant, of 4 Car. 1.

rthe Manor of H, was employed
by’ the Plaintifi’ to purchafe the fame
for him, which he the faid Defendant
agreed to do s .buat, contrary to the faid
Agreement, *he’ purchafed sthe {ame in
his own Name, but was afterwards per-
fwaded to let the Plaintff into the Pur-
chafe, which was dong by Deed mu-
tually executed ! between them 5 but in
that Deed there were {everal Omiflions
of many Things comprifed in the Pur-
chafe-Deed, and thereupon the Plaintiff
exhibited his Bill for Relief againft the
faid Omiffions, and accordingly.it was
decreed.

Lucas verfus: Fofeph Pennington, Williane
Pennington,:Wright and~Noble. » Lord
" Coventry,r 5 Car. 1.
L
H E Father of Wright the Defen-
T dant being Tenarit of a Copyhold
Eftate, held of Fofeph Pennington as Lord
of the Manor, mortgaged the fame to
Lucas the Plaintiff’s Father, upon Con-
dition to be void.upon Payment. of a
Sum of Money, which not being paid
B4 on

s Car, 1.
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Reports in Chancery.

on the Day, Lucas the Father entered,
and devifed the fame to the Plaintiff,
and died feifed : After whofe Death the
Plaintiff enjoyed it, and the Lotd de-
manding a Fine, he confented that the
Lord thould have the Profits for a certain
Time in Satisfa&ion of the Fine, who

‘énjoyed the {ame accordingly. But he

having received out of the Profits more
than the Fine amounted unto, refufed
to deliver the Pofleffion to the Plaintiff,
pretending that the Eftate was forfeited,
in regard that Lucss the Plaintiff’s Fa-
ther was never admitted, and had not
paid any Fine; and William Pennington,
whil(t his Father Jofeph was in Pofle(-
fion under the aforefaid Agreement to
take Profits in Satisfaltion of the Fine,
procured Wright the Defendant to exe-
cute a Releafe to him, but without any
Confideration exprefled, and then he
conveyed the Premifles to his Father,
who conveyed the fame to Noble, ano-
ther of the Defendants, and all this
without any Confideration.

Upon a Bill exhibited, the Defzndant
Wright anfwered, That the Mortgage
was at firft unduly obtained from his
Father upon his Death-bed, and a greater
Sum was exprefled than was really bor-
rowed, and that notwithftanding the
{aid Fraud, the whole Money was feally

ten-



Reports in Chancery.

tender'd at the Day, and no body was
there to receive it. But Wright the Fa-
ther having made no Entry 'into his
Eftate again after the Teader,and Wright
the Son having executed a Releafe to
Williams Pennington 3 the Court held,
That tho’ fuch Releafe had extinguithed
his Entry, yet the fame fhould enure to
the Benefit of him who had the former
Right, in Truft only and for the Ufe of
the Plaintiff, and decreed the Poffeflion
to him accordingly againft the Defen-
dants, and all claiming under them ;
and likewife that Jofeph Pennington, the
Lord of the Manor, fhould accompt for
the Profits fince his Entry, dedulting
only his Fine..

Moyle verfus Dom. Roberts. Lord Co-
ventry, § Car. 1.

Bout 18 Years before the Bill filed,
Mogle the Father became bound
with one Rofécarrock in a Bond of 200l
conditioned for the Payment of 100/
to the Lord Roberts the Defendant at a
certain Day long fince paft. After-
wards the Defendant purchafed Lands
of the faid Rofecarrock to the Value of
oo /. which Purchafe was made about
four Years before Rofecarrock’s Death.
After his Death, the Phintiff took Aogt

§ Car. 1.
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Reports in Chancery.
Adminiftration to him, and being fued
upon~'this Bond, exhibited his Bill for
Relief5:and in regard of the Antiquity
of the Bond, and. for that Rofecarrock
himfelf. was never f{ued in his Life-time,
it was prefumed that the Defendant did
dedu& the Debt out of the Puarchafe-
Money, and notwith{tanding there were
no Proofs made of the Payment of the
Money, the Court decreed that the De-
fendant fhould be reftrained from pro-
ceedmg at Law on the Bond s

¥

Fleetwood verfus Cbarnock. Lord Coventry.

HE Plaintiff and Defendant were

jointly bound for a third Perfon,

who died leaviog no Eftate ; the Plain-

tiff was {ued and paid the Debt, and

brought his Bill againft the Defendant

for Contribution, who was decreed to
pay his proportionable Part.

Gawle verfus Lake Mil'.  Lord Coventry.

~HE Bill was to eltablith certain-
Cuftoms of Tything within a
p”tic dar Parifh, the Plaintiff alledg-
ing that there were fuch Cuftoms, and
fetting them forth at large in his Bill."
The Defendant by his Anfwer denied
the Cuftoms, and alledged that it was

not

) o



Reports in Chancery. 1

not proper for a Court of Equity to
determine whether there were any-iuch
Cultoms or not, that the ‘Bill- ' was in
nature of a Prohibition at Common
Law, and in a Cafe where {uch Prohi-
bition had never been granted, or the
Caftom tried, and therefore the Bill
was difmifled.

szord verfus Gifford. - Lord Comn-
1"y, sCm I.

G]ﬁ%rd the Father bem poﬂéfi"ed of ;5 car. 1.
a Leafe for Years, (taken in the
Name of another Perfon in Trult for
himfelf, but determinable upon his own
Life, and the Life of his Wife) did
afterwards purchafe the Inheritance ;
and upon the Marriage of his Son with
the now Complainant, he fettled ‘an
Annmtv of sol. per Amnum upon her,
to’ be iflaing out of the Premiffes durmc
the Lives of him the faid Gifford and
his Wife, in cafe the {aid Cormplainant
fhould furvive her Husband, and con-
veyed the Inheritance to the Defendant,
and died ; his Son died, the Widow of
Gzﬁrd the Father fill living: And
now the Son’s Widow exhibited her Bill
againft the Defendant to have the An-
nuicy decreed to her, and the Arrears
ever fince the Husband's Death, and
2 like-
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likewife againft the Perfon in whole
Name the Leafe was taken, who to
avoid the Annuity had affigned his In-
terelt to the faid Defendant, who claim'd
the Lands by Vertue of a Grant from
Gifford his Father, and the” fame was
produced not cancelled 5 but it was de-
creed, That neither the {aid Grant or
Leafe ought to prejudice the Plaintiff,
but that; fhe thould have the Annuities
and the Arrears, and that the Lands
fhould be liable to a Diftrefs for the
fame.

Moor & alit verfus Com. Husntington.
Lord Coventry, 6 Car. 1. -

HE Defendant being Lord of
feveral Manors, did refufe to
hold .Courts, and grant Admittances,
&c. whereupon the Copyhold Tenants
exhibited their Bill to be relieved, and
it was decreed, That the Defendant and
his Heirs fhould, from Time to Time as
Occafion thould require, procure Courts
to be held for the faid Manors, and
fuffer the Plaintiffs and. their Heirs to
make Surrenders to fuch Perfons, and
for fuch Ules, as the Copyholders fhould
limit and dire&, and that the Surrendrees
fhoyld be admitted accordingly.

Floyer



Reports in Chancery.

Floger verfus Strachley. Lord Coventry,

affifted by all the Judges, 7 Car. 1.

HE Plaintiff exhibited his Bill, to

be quieted in the Pofleflion of
certain Lands which he had purchafed
of the Daughter of one Pyke, he being
now about 20 Years after his faid Pur-
chafe difturbed by one Stephern Pyke, who
retended a Title as Heir at Law to
?yke, and born of the fame Father and
Mother with the Daughter, which was
proved by feveral Witnefles, and there-
upon he had recovered fome Verdi&s at
Law but the Place where he was pre-
tended to be born was a mean Houfe,
and but feven Miles diftant from the
Dwelling-houfe of his Mother: And
forafmuch as thofe Verdicts were ground-
ed on Depofitions formerly taken in this
Court; where the Record of the Bill and
Anfwer could not be found, and the
Witneffes which were produced at the
Tryal were of indifferent Credit 5 and
becaufe on the Death of the Father an
Office was found, whereby the Daugh-
ter was returned Heir, and no Claim
was made by the Son for feveral Years
after, and for that {everal Perfons, as
the Lord Chief. Juftice Pophan, and
others, claimed under the Title of the
Daugh-

13
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Daughter : And at the laft Tryal of her
Title, the Jury were fubftantial and cre-
dible Perfons, and declared, that for
20 Years and upwards the Daughter was
reputed the right Heir, therefore the
Pofleflion was decreed to the Plaintiff.

Spyer verfus Spyer.  Lord -Ga'z}enm, s
7 Car. 1.

HE Bill was to make Partition,

and fettle Boundaries, between
Lands which were Freehold, and other
Lands held in Borew-Englifh. The De-
fendant appearing, it was ordered that
a Commiflion fhould be dire&ted to
certain Perfons, as well to take the De-
fendant’s Anfwer, as alfo to fet forth
the Meets and Bounds, and to retorn
Terrars and Boundaries which was
done accordingly, and by Confent of
the Parties the Court decreed the Boun-
daries, and that the fame thould be ra-
tified and confirmed to all Intents and
Purpofes, as if the {fame had been judi-
cially pronounced upon a full Hearing
in Court.

Inter
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Inter Theophilum Dom. Sufflk, & Ri-
chardum Greenvill Mil. & Bar. & Mauy
riam Ux. ejus, Def. Lordy Kpeper,
Juftice Hutton, Jultice Whitlock, 26 Fu-
liz, 7 Car. 1. SRS CSBIE

CoLme

TH E Defendant the Lady Greenvill,
whilft fole. had a Decree againft

the Earl of Swfolk for 600l per Annum,
again{t which Decree the Eatl prayed to
be relieved, in regard there was-a ver-
bal Agreement between. Sir Richard
Greenvill and the faid: Lady before Mar-
riage, That fhe fhould have the fple
Difpofal of the faid 600 l. per Aprum :
That -accordingly, before the faid Mar-
riage, fhe. by Deed :afligned. the Benefit
of that Decree to one Cutford, and that
afterwards (he and Cutford releafed the
fame to the f{aid Earl; but not having
tthe faid Deeds to produce, and alledg-
ing that Sir Richerd Greenvill had got
and cancelled .the fame, which he de-
nied, ‘it was ordered that he and Cut-
ford fhould be examined upon Iategro-
gatories to dilcover the faid Deeds, or

.Copies thereof 5 and accordingly they

were examined : But the Matter being
not cleared by fuch Examination, or
what were the Contents of; {uch Deeds,

.the Court were all .ef Opinioa, gm

s there

",Is

7 Car. 1.
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there was no fufficient Proof to bar
Sir Richard Greenvill from the Benefit of
the faid Decree, for that the Arrears
of the faid 600 L. per Annuin being ir its
own Nature a Thing in Aition, and {o to
be meerly recover'd by the Procefs of this
Court, cannot in Law be afligned over
to another. So that if the Afignment
to Cutford had been proved, (as it was
not) it would have beent 4 void Affign-
ment in Law, and ought not to be {up-
ported in a Court of Equity, efpecial-
ly where no Confideration appears to
make it better in Equity than it is at
Law.

They were all of Opinion, that the
verbal Agreement of Sir Richard Green-
2ill, in Confideration of the f{aid Mar-
riage, was to fubvert both the Grounds
of Law, and the Right which was vefted
in him by the Inter-marriage ; and
therefore if fuch Agreement is not fettled
by fome legal Affurance to make it bind-
ing in Law, it is nort fit to be maintained
in a Court of Equity, in order to give
a Feme Covert {uch a Power as is now
pretended.

"Tis true, Things in Aifion are fome-
times turned over by a Letter of Attor-
ney 5 but if it had been {o in this Cafe,
yet prefently by the Inter-marriage the
Letter of Actorney had been revoked

and
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and determined, and all Covenants, Pro-
mifes and -Agreements, .made by i¢he

Husband to his Wife before Marriage,”

relating to the Difpofal of his Eftate,
would be extinguifhed by.the Marriage -
and therefore if Cutford had, an cifeCual
Letter of ‘Attorney executed to hini,
and the fame could be produced, yet
he could not in his own Name {eal fuch
a Releafe to the Plaintiff as he had done;
the Contents whereof appearing only
on his fingle Teftimony, he ought not
to be admitted as a Witnels, for he was
a Party interefted, and might juftly be
fufpetted . of Partiality, becaufe of for-
mer and continued Differences between
hinv and Sir Richard Greenvill : And
therefore the Court held it dangerous
to admit the Sufficiency of- a Deed to be
proved by the fingle Oath of fuch a
Witnefs, efpecially fince the Conftru-
&ion - of Deeds was the . proper Office
of the Court of Chancery, but the Fact
relating - to the executing : fuch Deeds
was proved by Witnefles: So the Bill
was difmiffed, and Sir Richard Greenvill
had Liberty to profecute the faid Decree
ggainft the Plaintiff.

C | | szward
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Muaynard & al. verfus Dom. Middle-
ton. Lord Coventry, 8 Car. 1.

8Cor 1. ” I —Here being feveral Differences ari-
fing between the Plaintiff and De-
fendant, and they having petitioned
the King therein, His Majelty recom-
mended it to the Lord Keeper to com-
pofe the {fame, who. having heard what
was alledged on both Sides, made a
Writing in nature of an Award, and
decreed the {ame without Bill or An{wer
and in the decreeing Part it was men-
tioned, that upon Reference from His
Majefty, and upon the Submiffion of the
Parties, it was ordered and decreed, That
all the faid Parties, their Heirs, Execu-
tors.and Adminiftrators, fhould juftly
obferve and perform all and fingular
the Articles, Claufes and Things therein
reantioned, according to the true Intent
and Meaning of the {aid Order and De-
cree.  And in fome Places before the
decreeing Part ’tis only {aid, that it was
ordered fo and fo5 in other Places, *tis or-
dered and declaved 5 and in other Places,
tis ordered, adjudged amd declared : But
not long afterwards the Parties agrecing,
did petition the Court todecree it which
was done accordingly.

3 Vendall
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Vendall & al. verfus Harvey. Lord
Coventry, 8 Car. 1.

ON the fame Day in which the 8 car
Plaintiff’s Caufe was to be heard,
his Counfel, as they were going to the
Bar, were ferved with an Injundtion out
of the Exchequer, and the Court being
acquainted therewith, the Defeadant
was ordered to attend, who was fo far
from denying the Service. of the In-
junction, that he owned it was done by
his Dire&tion. Thereupon the Court
appointed two Orders made by the Lord
Chancellor - Ellefmere to be read, by
which it appeared, that an Officer of
the Cuftowe-houfe being ferved with a
Subperna to anfwer a Bill, he refufed,
and procured an Injunition out of the
Exchequer to {tay the Suit; but it was
ordered, that the Plaintifl’ thould and
might ‘procced in the Suit, notwith-
ftanding {uch Injunction, and the Party
was committed for ferving the {ame, the
Court taking it to be a great Deroga-
tion to their Authority :" And therefore
the Court asked the Defendant, If he
would waive his Injuncion, and pro-
ceed in the Caufe? To which he an-
fwered, That he defired Counfel might
be affigned to him: Which was done
C2 ac-
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accordingly, and another Day was ap-
pointed for Counfel to be heard on both
Sides ;5 at which Day -the Defendant
infilted, that it was not in his Power to
waive the Injundtion, and thereupon
the Court examined him on Interroga-
tories, how it was that he had not
Power in his own Suit, he coming in on
a Contempt, and ordered the Plaintiff’s
Counfe] to open the Caufe; which was
done: And the Defendant {iill infit-
ing on the Injunttion, the Court de-
ereed, That they would not fuffer it
for if it was pretended that the: De-
feniam being a Receiver, ought to be
fued in his, proper Court; and not elfe.
where, that had- been over-ruled b
many - Precedents upon great Delibera-
tion in the time of-Sir Nicholss Bacon,
Sir Thomas Bromley, the Lord Ellefmere,
and other Chancellors and Keepers of
the Great Seal : And in the prefent
Lord Keeper Coventry's time, one Clerke
was ruled to anfwer after he had pleaded
the Privilege of the Excheguer, and did
anfwer accordingly 5 and this Order was
made upon Conference with Sir Fokn
Walter Chief Baron, and the reft of the

-Barons of the Excheguer : And the Court

declared, That if the Privilege of the Ex-
cheguer was to be allowed where the Suit
was agninlt an Aecomsptant only, vet

~ 4 there
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there was no. Colour of allowing it
wherethe Saittwas againft another Per-
fon not privileged, asin this Cafe,
as And whereas it was objefted,’ That
the Exchequer had the; Priority of Suit
in this Caufe 5:it was an{wered, That
did not appear, and that the Plaintiffs
here were .Strangers to any Suit in the
Exchequer 5 and. there were many Prece-
dents, where thenDefendant in, one
Court of Equity hath been.admitted to
a crofs Suit in anether Court of Equity,
without expeting the Everit of the firft
Snits for if ethe Plaintiff in the firfk
Suit fhould difcontinue or be difmified,
the Defendant hath no Helpsthere but
by:a.crofs Suit, and the Court of Ex-
vhéguer ‘hath allowed new Suits to be
brought there concerning Matters which
have been judicially determined here:
And this-Court hath done the like by
the Excheguer. « And as to the Objetion
of the Inconveniency,to have the fame
Matters, * andd between the, fame Par-
ties or others,»to depend in feveral
Courts at the {ame time, becaufe the
Courts might -differ in Opinion, and
the “Judgments clafh 5 it was an{wered,
That where any Matter of Difficulty
arifeth in a Caufe which hath been
heard in"the Excheguer, and afterwards
came into this Court, that the Chawcery
e C 3 calleth
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calleth fome of the Barons to affift, and
the Court declared that Privilege doth
not hold, unlefs all the Defendants were
privileged s nor then neither ; for as
this Court doth not hinder the Pro-

| ceedings in the Excheguer, fo that Court

0 Car, ¥,

is not. to obftrut the Proceedings here
by any Injun&ion. Therefore the Plain-
6iff’ (hall be at Liberty to proceed; and
the Defendant’s Counfel were enjoined
by this Court not to move in the Ex-
chegiier, or to do any' thing’to hinder
the Proceedings here, for which Pur-
pofe the Plainciff may take an Injun-
&ion.© And as “concerning the Con-
tempt of the Defendant, and the Punifh-
ment thereof, “the Court advifed “far-
ther, and ordered him to attend de Die

in Diewns,

jﬂ’!(.’ecéett ver{us Bmd_/}’zcz;: Lord Co-
: ventry, 9 Car. L.

- g“”‘HE Plaintiff was bound for the

Defendant in feveral Sums_of 'Mo-
ney, and in order to indemmnify him,
the Defendant by Letter of Attorney
afligned to him feveral Debts, and co-
venanted not to releafé the fame, orany
Part thereof : Afterwards the Defendant
being a Tradefinan became 2 Bankrupt,
and the reft of his Creditors came in
and

[ <55
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and compounded, and were paid out of
the Refidue of his Eftate not affigned
to the Plaintiff by the Letter of Attor-
ney as aforefaid.

Afterwards the Defendant intending
to receive fome of the Money which
he had affigned to the Plaintiff before
he had committed any A& of Bankrup-
cy, and combining with fome of the
Creditors who had compounded to
fhare the Money which he had affigned
to the Plaintiff, he exhibited his Bill to
be relieved, and to have the Letters of
Attorney confirmed 5 and the Court be-
ing fatisfied that the Affignment was
made bond fide, and before any Al of
Bankrupcy, did decree, That the Cre-
ditors who had compounded ought not
to claim or have any Share of the Mo-
ney or Debts afligned, and that the Let-
ters of Attorney fhould be confirmed to
the Plaintiff again{t the Defendant, and
all claiming under him..

C 4 Ford

2 34-
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- Ford verfus Stobridge. Lord Coventry.

g HE Plaintiff was bound as Surety

§ *for the Defendant,; and the Debt
gy recovered againft binf, and he ha:
Ving 1o Ounterrbond ‘brought his Bill
to reccver the Debt and Damages againft
the Defendant,swhich was decreed ac-

cordingly.2g Quoq’ nota.

Marflon verfus Marfton. “Lord Covensry,
Car. 1.

F VHE Father both of the Plaintiff
‘7§ + and the Defendant being feized of
a Com;ho Id Eftate, furrenderd the fame
to the Ufle of this Will, andcdevifed it
to the Defendant, who, was his eldeft
Son, paying his Debts and fo much
Money to the: Plamtsﬁ ‘his: Sifter for
her Portion when of Agei but if he
failed to pay the Po*tion then the was
to have as much of the (,opyho]d Eftate
35 dnd amount to the Value of her Pog-
tion. She afterwards came of AD‘P and
the Defendant refufed o pay tnc Pox-
tion. Whereupon the Homage allotted
¢o her as much of .ihe faid (‘o ylﬁold
Landa as they adjudged to be the Value
m her Portmn but the Defendant be-

famﬁa
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fame, Theleupon the Plaintiff’ exhi-
bited ‘her Biil, to have her Portion, or
the faid Allotment, decreed to her, and
the Court gave Day for Payment of
the Portion ; and if he failed,: then he
was decreed to {urrender the A loctment

to the Ufes declared in the Will.

Mzmtar & Ux. verfus Fotl)ci by Lord
: Coventry, 10 Car,

T Egacies Were'dew('ed to be paid to

Children when they came to their
feveral Ages.of 21 Years: Some of
them-who were-of Age apnlied to this
Cour't- for their Legacies; but the Court
being not fatisfied whether the Eftate
wounld- be {ufficient to difcharge-all the
Legacies ‘to all the Children, fome of
them having not then attained' their
Ages of 21 Years, did decree, That thofe
Legatees who were of Ace3 fhould re-
ceive their refpettive Legacies, but that
they: thould make Retribution refpe-
&ively out of the fame, if-the Court
(hould - think fic. So that the younger
Children who were not of Age, and
who were to be paid laft, mig ht have
a proportionable Part and Share, in
cafe the Eftate fhould not be fufficient
to anfwer the full of every Legatee’s

Part -
) Huyt-

28
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Hutchings verfus Strode. Lord Co-
ventry, 10 Car. 1.

10 Cor. 1. (NI R Thomas Phillips being {eized (in-
«) ter aliz) of feveral Parcels of Land,
for which the Plaintiff feeks Relief, did
Amno 19 Fac. leafe the fame to certain
Perfons for soo Years, and afterwards,
viz. Anno 22 Jac. grant the fame by
Copy of Conrt-Roll to the Plaintiff, who
was‘admitted and paid a Fine, and held
the fame for Lives. Afterwards Strode
the Defendant puschafed the Manor-
houfe and the Demefnes, and got the
Leafe affigned to Perfons in Truft for
binifelf, and then claimed thefe Lands
as Parcel of the Dewmsefnes, alledging that
the Copyhold Eftate was deltroyed; and
the Plaintiff claiming them as ancient
Copyhold, the Court was of Opinion,
That his Gramt being before the Defen-
dant Strode’s Purchafe, ought not to be
prejudiced by the Leafe, efpecially if
the fame were anciemt Copybold Lands,
and not Parcel of the Demefnes : How-
ever directed a Tryal at Law, whether
the Lands were Copyhold or not, and the
Leafe not to be given in Evidence at
the faid Tryal, and there was a Verdi&
that the Lands were not Copyhold. Bue
it appearing to the Court that the Lands-

had



Reports in Chancery.

had been ancient Copyhold Lands ; and for
that Sir Tho. Phillips, in a Survey of the
Manor, had mentioned the fame as Par-
cel of the Copyhold of the faid Ma-
nor ; and for that the Plaintiff had for
feveral Years enjoyed the Lands quiet-
ly as Copyhold, notwithftanding the faid
Leafe 5 and it alfo appearing that the
Plaintiff’s Eftate was known to the De-
fendant at the time he purchafed the
Demefnes, and that he bought it but as
an Eftate in Rewerfion: Therefore the
Plaintiff was decreed to hold it accord-
ing to his Gram, and the Defendant
was ordered, natwith{tanding the Ver-
dit, to pay goed.Cofts both here and
at Law.

Lake verfus Pm';gem.v Lord ﬁ Coventry,
g Car. L.

TH E Defendant being Regiffer to
the Bithop of Lincoln, did for a

Sum of Money grant the Deputation
thercof to the Plaintiff for a certain
Term of Years, who enjoyed the fame
for fome time, but was turned out be-
fore the Term expireds and the De-
fendant having got the Agreement in
Writing, refufed to deliver it to the
Plaintiff, fo that he could have no Re-
medy at Law, and therefore exhibitgg

is

27
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- his Bill for Relief here; To which the

Defendant demurr'd, and for Caufe fet
forth the Statute & 6 Ed. 6. prohi-
biting the Sale of any Office of Fuftice,
or the Deputation thereof, and averred

that the Office of Regifter. concerned. the
Admm«ﬁratxon of. Juftice :'And for that
the Plaintiff by his -Bill had confeffed
that’he had ‘given Money; or contracted
for it; contrary to-the Meaning of the
Statme, ‘therefore he ‘was dilabled to
execute’ the fame, and the Demnrrer

wasb held good.

Gwyun ver{us Edmonds. = Lord Ke@e‘r
w35 Coventry, o

Owland Owen being feized in Fee of

* the Premifles in Queftion. made a
Leafe thereof to the Defendant Edwzonds
for 21 Years, and afterwards granted
the Reverfion to the Plaintiff Gwymz
The Term expired, but Edwmonds refufed
to deliver the Poffeflion, alledging that
before Rowland Owen had any ‘Eftate or

“Intereflt in the Premifles, one Ower 4

Fohw - was feized thereof in Fee, and
made a Leafe to the faid Edionds for
2t Years, and afterwards granted the
Reverfion tn one Griffith Ednonds, Bro-
ther to the Defendant, who releafed his
Rxght to the- Defendant and affirmed.
bat
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that the firlt Leafe made by Rowlend
Owez.was only to prevent Suits at Law
which  might arife, for that after the
faid Pleleafe Griffith Edmogds had: deli-
vered the Deed, (#iz.) the Grant of
the Reverficn, to the {aid Rowfand Owen
who was Heir at. Law to Owen ap j’o[m
the Grantor, and that the Acceptance of
the Leafe from. Rowlard Owesn ought on-
ly to be an E&oppel during the Term,
Buat it appearing to the Court that
Griffith Edmozgd: the Grantee of the Re-
verfion, and under’ whom the: Defen-
dant claumd by Vertue of the faid Re-
Ieafe, had madé a Feoffment of the Pre-
mifles to the Plaintiff Gwynz, Anuo 7. Fac.
which was executed by Livery and Sei-
fin, and to which the DefendantEd-
monds was a Witnefs, and for. that the
Defendant's Title by the Releafe was ne-
-ver {et gn Foot until the Leafe was ex-
pired ; Therefore the Poffeflion was de-
.creed to Gmynn and his Heirs, according
“to the/Grant of the Reverfion to him by
Rowland Owen as aforefald

22
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Morris, Lambeth & Margery Ux. verfus
Darflon. Lord Keeper Covemtry,
11 Car. 1.

NE Curtis, the Father of Margery,
now the Wife of the Plaintiff
Lambeth, and who married one Price
her firft Husband, did (in Confidera-
tion of the faid Marriage, and of a
Sum of Money paid unto him by Price
the Husband ) fettle certain Lands on
the faid Price and Margery his Wife for
Life, Remainder upon the Heirs of their
two Bodies lawfully to be begotten, Re-
mainder to the right Heirs of the faid
Price for evér. ,

Price afterwards fettles the {aid Lands
upon the Defendant Daerflor and his
Heirs, in Truft and for the Ufe of him-
{elf for Life, Remainder to the Heirs of
his Body 5 and for want of fuch Iffue,
to Margery and the Heirs of her Body 5
and for want of {uch Iffue, to the Plain-
tiff Morris and the Heirs Males of his
Body, with feveral Remainders over to
other Perfons.

Price died without Iffue, and Margery
afterwards married with the other Plaig-
tiff Lambeth, who exhibited his Bill to
bhave the Premifles reconveyed to him
and his Wife according to the Ufes

limit-
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limited -in the laft Deed, and at the
Hearing his Counfel infifted, that the
Limitation in that Deed, (viz.) to Dar-
flon the Truftee and hbis Heirs, with a
Remainder to the Heirs of the Body of
Price, was inferted only through the
Ignorance of the Vvriter 5 for if thofe
Words had been omitted, ( as they
ought) then the Plaintiff Margery would
have an Effate Tasl, as was intended by
the {aid Price her firft Husband, other-
wife fhe had but an Eftate for Life,

which fhe had before by the Settlement

of her Father,

But the Defendant’s Counfel infifted,
that the Clanfe was inferted by Price,
on purpofe to bar his Widow from do-
ing any A& to prejudice thofe in Re-
mainders and for that Price was likely
to have no Iflie by Mergery, and did
afterwards die without Iffue, it was de-
creed that the fhould have the Lands
for Life, Remainder to her Hue if the
fhould have any 5 and that if the Plain-
tiff Lambeth thould “have any Iffue by
her which fhould die, then he to be
Tenant by the Curtefy, and. hold the
fame during his Life: And a Cenvey-
ance was dire&ed to be drawn for that
Purpofe, and to bar Margery to preju-
dice the Eftates in Remainder.

| L’p—
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Lippiar verfus Newile. Lor’dk Keeper Co-
wentry, and Juftice Hutton:

—— H E Fathier made a Settlement of
#  a Manor, referving only an Eftate
to himfelf for Life, Remainder iz Tul
to his Son the Defendant ; and after-
wards he martied .a fecond IVife, and
fettled part of the faid Manor on her,
and then died, his Wife {urviving, who
enjoyed it for the greateft part of her
Life. During which Time fhe granted

Aeveral Copyhold Eftates to the Tenants,

who enjoyed the fame under fuch
Grants ; and among the reft (ke granted
a Copyhold Eftate to one Smith for his
Life, and after his Death fhe granted
the Reverfion to the Plaintiff Lippias.
But not long before her Death, the
Defendant, who was Tenant in Tail,
brought an EjeGtment againft her, but
confirmed the Eftates which (he had
granted to the Tenants by figning their
Copies.

Upon the Death of the {aid Swith,
who was one of the faid Copyhold Te-
nants, the aforefaid Lippiat, who had
the Grant of the Reverfion, defired to
be admitted ; but the Defendant, being
Lord of the Manor, refufed it: Where-
upon he exhibited his Bill to be re-

Heved:
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-lieved. And in regard Suzth had en-
joyed it all his foe-nme and for that
the Defendant had conﬁrmed the Eftates
of the other Tenants, the Court decreed
that the Plaintiff fhould be admitted,
and hold his Eftate likewife accordmcr
to the Grant made by the: Wzdaw

Cofin verfus Young, Fuller, & al. Lord

Keeper Coventry.

HE Plaintiff Cofin delivered feve-

ral Sums of Money to one Young,
to put out at Intereft for his Ufe, who
informed the Plaintiff, that he had put
the Money out accordingly, and had
got the Securities in his Pofleffion, when
in truth he bad purchafed C Opyhold
Lands in his own Name with the Mo-

ney ; to which he was admitted, and
afterwards {urrender'd the fame to the

Ufe of himfelf for Lifes and after his
Deceafe, to the Ufe of the Defendan:
Fuller, who was his Sifter’s Son, .and to
feveral other of his Nephews.
 Afterwards when this Pra&ice was
difcovered, Tomng enter’d into a Statute
to Cofin the Plaintiff, conditioned to
farreader all his Copyhold Eftates to
him, and accordingly did furrender the
fame but before the Plaintiff was admis-
ted, Tong the Surrenderor died. And in
D re-

33
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regard Fuller was prefented to be his
next Heir, Cofin the Plaintff was de-
nied to be admitted: VWhereupon he
preferred his Bill to be relieved, and
the Fraud plainly appearing, and that
all Young's Eftate would not fatisfy the
Plaintiff, and for that Young did declare
a little before he died, that his Nephews
the Fullers, being then Infants, fhould
furrender when they came of Age, the
Court decréed the Plaintiff to hold the
Lands till that time, and that the De-
fendants fhould {urrender to him when
they came of Age.

Gird verfus Togood. Lord Keeper
Coventry.

Nno 13 Fac. 1. Lands were mort-

~gaged, and the Mortgage being
}ong finee forfeited, the Plaintiff, as Exe-
cutor to the Mortgagor, did in the Year
1643 bring a Bill to redeem; but after
{fo long a Time, and the Lands being
fettled on the Son of the Mortgagee
upen his Marriage, the Court would
give no Relief,but decreed the Defendant
to hold the fame: And for that there
were fome Lives expired fince the Mort-
gage, fo that the Eftate was of better
Value than when firft mortgaged, the
Court ordered the Defendant to pay

4 fome
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fotfie Money for the fame: And for
that the Executor was dire@ted by the
Will of the Mortgagot to pay the Sur-
plus-Morey (after the principal Debt

and Interelt was fatisfied) to fuch Ufes

as therein mentioned, he was decreed
to pay the {ame accordingly, and that
the Defendant (hould hold the Lands
again(t him, but not againft the Heir,
becaule he was no Patty to the Bill

Jones verfus Bamgh. Lord Keepet
Coventry.

THE Plaintiff was poflefled of 4
Leafe for Years, and made a wo-
luntary Comveyance thereof to the Defen-
dant, in Truft for himfelf, his Wife
‘and Children; the Wife died leaving
'Children, and the Plaintiff being riuch
in Debt, and having no Eftate to pay
the {fame befides this Leafe, exhibited
his Bill to compel the Defendant to
join in a Sale of the Intereft thereof
to raife Money for Payment of his
Debts, and for his Maintenance 5 and
withall confenting that a reafonable
Part thereof fhould be dedu&ed, and
remain in the Hands of the Defendant
for the Portions of the Children fuitable
to their Mother’s Fortune; which was

deeteed accordingly, and the Mafter to
ba afcer-
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afcertain the Portions, and the Defen-

dant was difcharged of the Truft fave
only as to the Children.

Wentworth Mil. verfus Young Mil. Lord
Keeper Coventry, 14 Car. 1.

H E Plaintiff married the Defen-

B dant’s Danghter, with whom he
had 1500 /. in Marriage; and his Wife
afterwards dying, and leaving Iflue two
Daughters, he entred into Articles with
the Defendant, That as well the 1500 L
which he had in Portion with his Wife,
as 1500 /. more which he gave out of
his own Eftate, fhould be fecured for
them by a Purchafe of Lands, or Leafes
of Lands, and paid unto them at their
Ages of 21 Years, or Marriage, The
Court was of Opinion, That if the Mo-
ney had been laid out in Lands pur-
fuant to the Articles, and the Children
had died before the time of Payment,
the Lands would have gone to their
Hezr 5 but fince it was in Money, and
if they both fhould die before it be-
came payable, that it fhould go to the

Father, and to his Executors or Admi-
niftrators,

2 Sher-
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Sherbonrn vex{us Houghton. 14 Car, 1.

HE Bill was to be relieved upon 14 Car. 1.
a Traft: The Defendant pleaded -

the Jurifdiction of the Dutchy, but was
ordered to anfwer.

So where the Bill was for a perfonal
Thing, and the Defendant pleaded the
Jurifdi&tion of the County Palatine, it
was referred to Mr. Page to {earch Pre-
cedents, and certify the Court; who
reported upon View of Precedents, That
‘the Jurifdiction of the Cownty Palatine
had been allowed between Parties dwel-
ling in the {ame, and for Lands there,
and for Matters local 5 and in the Argu-
ment of the principal Cafe, the 4th fz-
ftitutes was cited in a Cafe between
Sit Jobn Egertor and the Earl of Derby,
concerning the Jurifdi¢tion of the Conw-
ty Palatine of Chefter, and upon a long
Debate the Plea was over-ruled. Iuter
Hufe & Daniell, 14 Car. 1. See Hob.

Rep. 77.

D3 Wil-
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Hilloughby verfus Com. Rutland.
15 Car. 1.

“"H'E Earl of Rautland bequeathed
500 L. to the Plaintiff, to be paid
unto her at the Age of 21 Years, or

‘Day of Marriage; but before eicher, the

Defendant paid the faid scol. to her
Father. upon condition he would make
it 1000 L. which he covenanted to do:
‘And afterwards by his Will he devifed
unto his faid Daughter 1000/ to be
paid unto her at the relpe&tive Times as
aforefaid, and died without mentioning
that he devifed the faid 1000 /. in par-
Sitance of ihe aforcfaid Covemant. And
now after her Father's Death fhe exhi-
bited her Bill againft the Defendant for
the 500/ but it was di{mifled.

~oNewel] & Ux. verfus Ward & Bright-

mare, 12 Car. 1.

N E Ward being feifed of an Eftate

in Fee, devifed 20/ to the Plain-

tiff's Vvife, to be paid unto her at her
Age of 21 Years; and devifed the faid
Lands unto Williame Ward and his Wife
tor Life, upon condivion that the faid ¥il-
fiam, his Executors, Adminiltrators, or
fsiigne, fhould pay all his Debts and
| Lega-
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Legacies: And after the Deceafe of the
faid William Ward and his Wife, and
the Survivor of them, then he devifed®
the Inheritance to their Son Edwond
Ward, and the' Heirs of his Body, with
feveral Remainders over, and made the
faid Willians Ward his Executor, and
died. ~ Afterwards he and his Wife,
and Son, join in a Conveyance of thefe
Lands to the Defendant Brightmore
then Williar Ward died, leaving no
perfonal Eftate. And now the Plaintiff
being of Age, and married to Newell,
the and her Husband exhibited a Bill
againft the Widow of Willian: Ward, and
againft the Purchafer Brightmore for her
Legacy, alledging that the {aid purcha-
fed Lands ought in Equity to be liable
to the Payment thereof during the Life
of the Widow, who confeffed the Will
and the Sale to the other Defendant
Brightmore, but that her Husband left
no Affets, and that fhe was neither Exe-
cutrix or Adminiftrafrix,

The other Defendant Brightmore in-
fitted, that the Lands were not liable to
pay this Legdcy, becaufe by the Limi-
tation over to Edwond Ward, and the
Heirs of bis Body, after the Death of
his Father and Motlier, the éondition in
the Will was deftroyed ; and therefore
that a Purchafer’s Eftate was neither

D 4 lia-
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liable im Law or Equity to pay the
Debts and Legacies, tho' he had Notice

thereof.
But the Court was of O, m;on, that

the Lands were liable in Eqmty, and
therefore the Purchafer was decreed to

ay the fame with Damages and. Cofts ;.
and when :paid, he was to take his Re-
medy againft the other-Defendant the
WldOW for the.Profits received, whichs
the. Court declared were hkewr{'e liable
to pay this Legacy, and fhe was decreed.
to pay the fame to the Purchafer, for:
which purpofe he was to_ have the Be:
nefit of. this Decree. :

~ Fopee verlus O;.bor.he :

H E Father of the Defendant was,
{eifed of a Recfory impropriate, and,,

Aasi,,he apprehended, of the Perpetual Do-.

wation of. the Vicaridge 5 the Endowment
whereof was very fmall and. the Vica-
ridge-Houfe being very much in decay,
he conveyed another Houfe and Lands
to Truftees and their Heirs, for the
better Maiutenance of the Vicars, &
and conceiving the Vicaridge to be Do-
natige, did in the f2id Conveyance ap-
point how the Vicars fhould be qualified,
and direGed the Truftees and their Heirs
to make a Leafe of the faid Houfe and
Lands
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Lands for 8o Years to the Incumbent
for the Time being, if he fhould fo
long live s which was accordingly d.ne,
and his Appointment obferved for fome
time. L V

But the Donor being miftaken in his
Title, for the Vicaridge was Prefentative,
and not Donative, and by this Means
the Right of Prefentation being failen
to the King by Lapfe, the Plaintiff was
prefented under. that Tidle : But the De-
fendant excepted againft him in regard

he was not qualified according to the.

Appointment in the Deed, and there-
upon the Truftees refufed. to make a
Leafe unto him of the faid Houfe and
Lands 5 whereupon he exhibited his Bill
to be relieved.

The Court declared, That the Quali-
fication required by the Deed was occa-
fioned through the,Ignorance of the
Donor, who thought the Vicaridge to
be Donative ; but that the Benefit of the
Gift, and rhe Arrears thereof ever fince
the Plaintiff had been incumbent, ought
to redound to him: For in Cafes of
Charitable Ules, the Charity is not to be
fet afide for want of -every Circumftance
appointed by-thejDonor; if it {hould,
a great many Charities would fail.

Now in this Cafe it was appointed,
That none fhould enjoy this Houfe and

Lands
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Lands but-fuch as came into the Vica-
ridge by the Donation of the Defendant’s
Father and his Heirs: In which he was
miftaken, for the Vicaridge was Prefen-
tative, and if fo, ’tis impoflible that any
one fhould enjoy this Charity, there
being other Circumftances limited by
this Grant, (viz.) That the Vicar for
the Time being was to have no other
Benefice, and they were obliged to Re-
fidence, otherwife they were not to
enjoy this Charity. The Plaintiff was
decreed to hold it under thofe Condi-
tions, and the Truftees were to make a
Leafe to him accordingly.

And whereas the Defendant intended
to proceed againft the Plaintiff to re-
move him by a Quare impedst, the Court
declared, That the Plaintiff fhould have
the Benefit of the Decree no longer
than he could maintain his Title to the
Vicaridge.

Maggeridge verlus Greg. - Eord Keeper
Littletorn, 17 Car. 1.

HE Plaintiff’s Husband had left
a confiderable Sum of Money,

‘which he directed to be paid to certain

Perfops, in order to buy Lands for the
Endowment of an Hofpiral : But the Per-
fons to whom it was to be paid refufing

to
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to undertake the Truft, the Court or-
dered other Truftees to perform the
{fame ; and that feveral Perfons of Qua-
lity might ele& poor People qualified ac-
cording to the Wil! of the Donor, to be
placed in the Hofpital; and that the
Truftees thould have Power to difplace
and remove {uch who did not conform
themfelves to the Rules of the Hopitdl,
‘tho’ there was no {uch Provifion in the
Donation.

Martin & Ux. wverfus Brockett. Lord
Keeper Littleton, 17 Car. 1.

H E Defendant was to pay the
I, Plaintiff’s Wife 306 L after his
Death ; he fold his Eftate; and the Plain-
tiff and his Wife preferred a Bill to have
the Money fecured to them after the
Defendant’s Death; and the Court de-
creed that the Money fhould be retained
in the Purchafer’s Hands, and to be
paid as aforefaid, and that he fhould be
prote&ted againft the Defendant for the
fame.

Nicholls

43
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: Nz‘cbol[:-verfus Chamberlaine.

Hanberlaine bemc indebted to one
Afene in jcool. the faid Afcue
made his Will; oy which he devifed
feveral Legacies to Perfons therein na-
med, and made Chamberlaine his Debtor

Jole Executor.

The Plaintiff Nicholls, who was one
of the Legatees, demands his Legacy ;
which Chamberl..-- denied to pay, in-
fiting that he had not A/Fts, for that
the Debt he owed to Afiue was releafed
by his being made Execuror, and {5 not
liablesto pay the Legacies givén by his
Will.

But it was decreed to be A4ffets, and
upon an 'Appeal to the Lords in Parlia-
ment, it was referred to Baron Trewor,
Juftice Phefant and Rolls, who certified
that it was 4ffets in Equity 3 and fo the
Decree was conﬁrmed

M»

- Offtey verfus FJenney & Baker.

HE Plaintiff O e, and one Fen-
ney the Defendant’s Son, being an
Infant of five Years old, were Execu-
tors of Sir John Offley, and the Plaintiff

" exhibited his Bill to be relieved for a

Debt.: To which the Defendant de-
murr'd,
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murr'd, becaufe the Infant Executor was
not made a Party ; and the Bill, being
amended, the Defendant demurr’d again,
for that the Infant did not {ue by his
Guardian ; and. the Father being not
thought proper to be Guardian, he be-
ing Defendant, the eldeft Six-Clerk was
appointed for that Purpofe.

Morton verlus Kinman & Poplewell,
Anno 1649.

Ortor the. Plaintiff’s Father died
inteftate, leaving a very good
perfonal Eftate. The Widow being about
to marry one Kinmar, they came to an
Agreement by Articles, That he fhould
take out Adminiftration ro the Goods
and Chattels of the {aid Inteftate Morton,
and fhould enter into a Statute to pay
the Plaintiff, who was the Son of Mor-
ton, fo much yearly uvniil he thould
come of Age; and accordingly he did
enter into a Statute, and did adminifter,
and with the faid perf»nal Eftate he
purchafed Lands in Fee, and many
Years afterwards died, leaving the De-
fendant Kinman an Infant his Son and
Heir : But he died without any perfo-
nal Eftate, and much indebted to the
Plaintiff, having negleted to pay the
yearly Payment according ta the Agree-
| ment

45
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ment aforefaid ;3 and for that the real
Eftate could not be extended during the
Minority of the Defendant, the Court
decreed againft him and Poplewel the
Guardian, That the Plaintiff {hould hold
it till he was fatisfied of his Debt and
Arrears.

Hunt verfus Carew and his Son. * Lords
~ Commiffioners, Awno 1649.

H E Father being feifed of an
Eftate for Life, Remainder 1n Tail
to his Son ; and the Plaintifl thinking
the Father had the Inheritance, applied
himfelf to the Son for his Affiftance in
procuring a Leafe from the Father, de-
terminable upon Lives, offering 400/
Fine, and a {mall yearly Rent: Where-
upon the Son informing the Plaintiff,
that his Father had a Power to make
fuch Leafe, procur’d the fame of him, and
the Son received 300/ of the Money.
Afterwards the Plaintff being inform-
ed that the Father had only an Eftate

for Life, defired the Son to confirm the

Leafe, which he refufed 5 and thereupon
a Bill was exhibited againft the Father
and Son to compel him,

The Father by his Anf{wer fets forth,
That his Son wrote to him that he had
very urgent Occafion for Money to pay

his
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his Parliament-Compofition, and ear-
neftly defired him to confent to the
making the Leafe; and thereupon he
granted the fame, which was brooght
to him engroffed before he had feen the
Draught, and thereupon he fealed the
{fame, believing that he had Power fo to
do without his Son ; but {aith that they
were both circamvented in the Value,
for that it was worth.above 200/ more
than was given by the Plaintiff, and
that he had ordered his Son 3c0 /. of
the Money.

The Son, by his Anfwer, confeffed
that the Plaintiff came to him about the
Leafe, which he was willing to procure
of his Father, becaufe he wanted Mo-
ney to pay his Compofition, but that
he treated in Behalf of his Father; for
the Plaintiff would not give the Sum
which he demanded ; therefore as to
that he left him wholly to his Father,
and that he always told him he would
not join in the Leafe, and denied that
he ever declared that his Father had
Power alone to grant the Leafe, or that
it was made by his Confent, or that he
ever faw it or a Counterpart; neither
did he know upon what Confideration,
or for what Term it was granted, but
confefled he fent to his Father, and ac-
quainted him that lefs was offered thhan

wnat
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what the Leafe was really worth ; but
defired him to ufe fome Means to pro-
cure Money for his Compofition 5 and
confefled that he had received 300/
from him, not as part of the Purchafle-
Money for the Leafe, but only as fo
much diretted to be paid to him from
his Father, and that the Bargain was
worth 200 /. more than was given ;5 and
the other Defendant {aid that he was
offered 150 L more.

But the Court ordered, That fince the
Plaintiff was not acquainted that the
Father had exceeded his Power, and he
relying on the Affirmation of the Son,
(who had moft of the Money) that the
Leafe would be good without his join-
ing, by which he was deceived that
therefore both fhould join at their own
Cofts to make an Aflurance, and confirm
the Leafe to the Phintiff during the
Eftate thereby granted.

Merrick & Ux. ver{us Hervey Mil. Lords
Commiffioners, Anno 1649.

TH E Plaintiff married a Widow,
- and there being feveral Accompts
depending between her former Husband
and the Defendant, who was much in-
debted to him, the Accompt was ftated,
and on the 2d of November, 1639, the

De-
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Defendant gave Bond, with Sureties, for
the Payment of the Money du¢ on the
Ballance. . o

Two Days afterwatds (fome Things .
being forgotten) a farther Accompt wds
ddjufted between them, dnd then Gewe-
*al Releafes were givén fo each other,
which was not intended to releafe the
Bond 5 and it appedring fo to the Court
by feveral Circumftances, it was de-
creed that the faid Releafe ﬁmuld be fet
afide, and ho Advantage taken of it ag
to the Bond.

Hungerford veilys Auftes. Loids Com-
miflioners, Anno 1650.

—HE Defendant was Lord of 2 Ma« dum 1650,

nor, and the Plaintiff was a Co-
pyhold Ténant thereof 5 and it was
ggreéed between them, that the Defen_;
dant fhould grant a Licence to the Plain-
fiff to let the faid Copyhold Eftate for
ds long a Time and in ds large manner
as had been formerly gtanted to his
Father or Mother, and 300 /. was paid
for the fante to the Defendant : But he
denying the Agreemient, dand refufing
fo grant fuch Licence, the Plaintiff ex-
hibited his Bill to compel hiny; and
having proved the Agreement, dnd the
Defendant éonfefﬁn‘%: that he grafifed a
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Llcence to ‘the Plaintiff’s Mother to let
it for 6o Years, the Court did decree
that “he fhould grant the like Licence

' now.

Thomas- verfus Jones. Lords Commif-
‘ fioners, Awuno 1653.

HE Defendant being a Prxfoner in

the King's-Bench, refufed to an-
fwer, whereupon it was prayed, that
the Bill might be taken pro Coxfeffo, if
he did not anfwer by a Day: But the
Court was of Opinion, That the Bill
could riot be taken pro Comfeffo, un-
lefs the Defendant was in the Prifon of
the Court. Whereupon he was removed
by Habess Corpus into the Fleet, and
having 2 Day given him to anfwer
and he ftill refufing, che Bill was taken
pro Confeffo, and he was ordered to be
kept clofe Prifoner.

% ' Moor
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Moor & al. verfus Lady Somserfer. “

Lords Commiffioners.

HE Plaintiff having exhibited his

Bill for Matters arifing within the
County of Chefter, the Defendant plead-
ed to the Furifdiction of this Conrts (et-
ting forth, That the County of Chefter
had been Time out of Mind a County Pa-
latine ; That the Privileges thereof had
been eftablithed by the Laws and Sta-
tutes of this Realm; That there was a
Chief Officer there called The Chamsber-
liin of Chefter, who was Judge of the

Exchequer Conrt of Chefter, being a Court:

of Equity, &¢. That all Pleas of Lands
and Tenements, and all Contralts; Cau-
fes and Matters arifing within the faid
County Palatine , were pleadable, and
ought to be pleaded and determined in
the faid County, and not ellewhere;
and that if any {uch Caufes were plead-
ed and adjudged out of the faid County,
the faid Judgments were void, and of
no Effet, except in Cafes of Error,&e.
And that no Inhabitant of the faid
County ought to be compelled by any
#¥Procefs to" appear and anfwer to any
Matter or Thing, except as aforefaid.
‘And the Defendant awverred, That he and
the Plaintiff; at the exhibiting of the

E 2 Bill,
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Bill, were Inhabitants of the County of
Chefter : And forafmuch as he prayed
by his Bill to have Relief touching the
Pofleflion of a Moiety of a Manor and
certain Lands therein mentioned, lying
in the faid County, wherein the Plain-
tiff claimed a Title with the Defendant
as Coparceners, and that all the Mat-
ters in the Bill concerned the Title and
Pofleflion of the faid Manor and Lands g

the Plea was allowed, and the Plaintiff’s
Bill difmiffed.

Earl of Carlifle verfus Gober & Ux,
Lords Commiflioners Widdrington,
Tyrrill, and Fountaine, Anno 1659.

TH E Plaintiff mortgaged his Lands
in Fee to one Andrews, to be void

upon Payment of 1co/. and Intereft on
a certain Day, and he covenanted to
pay the Money, and gave Bond for Per-
formance of Covenants.

The Money was not paid 3 Andrews
the Mortgagee died ; the VWife of Gober,
the now Defendant,was his Heir at Lawy
and fhe and her Husband having for-
merly exhibited a Bill againft the now
Plaintiff, to have the Money paid at2
certain Day, or the Plaintiff to be fore-
clofed of the Equity of Redemption
it was thereupon decreed accordingly. -

4 After-
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Afterwards the now Plaintiff difco-
veriag that Axdrews the Mortgagee had
made a Will, and an Executor ; which
Will was proved, and the Mortgage-
Money given to the Executory he exhi-
bited a Bill of Review againft the now
Defendants, (and before the Time given
by the former Bill, for the Payment of
the Money was lapfed) fetting forth all
“this Matter, and that the Executor was
not party or privy to the former De-
cree, nor was it then known that there
was either Will or Executor, and fo
prayed to be relieved again{t the Decree,
and that the Court would dire&t to
whom the Money fhould be paid, and
i/l;at the Bond might be delivered up,

C.

The Defendants plead the former
Decree, and on arguing the Plea, the
Court held it to be an extraordinar
Cafey and that if the Executor had the
Right both by the Coverant in the Mort-

gage, and by the Bond and Will, the

“Court could not take it from him; and
that if the Heir of the Mortgagee thould
have the mortgaged Lands by Vertue of
the Decree, the now Plaintiff would be
likewife liable to the Executor for the
Money upon the Bowrd and Covenant,
and fo to double Payment, which
would be very hard 5 and that a Bill of

E 3 > Re-
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Rewiew would not lie in this Cafe, be-
caufe that muft always be between the
Jfame Parties to the Original Bill. N.,OW
the Execntor was no Party to that Bill;
and as to the mortgaged Lands, the
fame being forfeited fince the Decree,
the Plaintiff’ could not have them again ;
and if the Executor had any LRught to
the Money, he might obtain a Decree
againft the Heir of the Mortgagee for
the Land, or for the Price of it, if it
was fold ; yet the Court would not put
the Executor to take thgt Courfe, be-
caufe he had a Remedy at Law upon
‘the Bond and Covenant,. which the
Court could not hinder him to profe-
cute. | e e |

However, it was ordered, That the
Heir of the Mortgagee fhould anfwer
without Prejudice to his Plea of the
Decree as aforefaid; and that he fhould
bring the Mortgage-Deed and Bond into
Court ; and that he fhould fell the
Land,- and bring the Money likewife in-
to Court, there to remain whilft he and
the Executor interpleaded for the fame.
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Hampfo;z verfus - Lady Sydenbam Lords
Commiflioners, Anno 1651..

TH E Plamttff bcmg Guardian to an
Infant | lent Sir Jobn Sydenban: Mo-
ney, who was likewife #ader Age ; and
Sir Jobw and others enter'd into a Bond
for the Repayment of the Money: And
afterwards he died under Age, the Mo-
ney not being paid, havmg before his
.Death made his Will, and the Defendant
bis -Lady Exeeutrix 5 and by his faid
Will he appointed "that his Executrix
thould out of his perfonal Eftate pay all
his Debts, and particularly thofe to
which he had fet his Hand, and left
fufficient Aflets to pay the fame. ’
The Executrix proved the Will, and
poﬁéﬁEd her felf of the faid Perfonal
Eftate, and refufing to pay the Money
due on this Bond, the Plaintiff’ exhi-
“bited his Bill to difcover Aflets, and to

compel the Payment of the Money
The Defendant by her Anfwer con-
fefled Affets, but pleaded the Nonage of
her Husband when he enter'd into the
Bond, and infited that fhe for that
Reafon was not liable to pay the faid
Debt. But it was decreed, That tho’
her Husband was #nder Age, yet he had
Power by Law to make a Will of his
E 4 per-
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perfonal Eftate; and having by his faid
Will appointed that bis Debts foould be paid,
therefore ih Equity they ought to be
aid purfuant to the Will, notwith-
Eand‘iug the Minority of the Obligor.

Matthews verfus Thomss & al.  Lords
© Commiflioners, Appo 1649.

A Debt was owing to the Teftatos,
who by Will made the Defendarits
his Executors, and devifed the Debt to
the Plaintiff. The {aid Executors proved
the Will, and releafed the Debt; and
therenpon the Plaintif exhibited his
Bill agginft the Executors, and againft
the Debtor, to be relieved againft their
Releqfe,charging them with Practice, @e.
The Defendants pleaded this Refeafe, and
ppon arguing it, the Plea was allowed,
znd the Bill difmified. .

Anng
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Anno 13 Car. 2

ékea'ler verfus Barbara 8 Robert Wright.
Lord Clarendon, aflifted by the Lord
Chief Juftice H;de

Harles Wright bemg feiled in Fee
of an Eftate expeltant upon

the Determination of the Life
of Dorothy Wright, did in 1636, for a
valuable Conrderatmn demife the fame
to one Blemell for 51 Years, to coth
mence after the Death of the faid Dora-
thy, rendering Rent, e, ‘

Blemell {arrendered the faid Leafe
and afterwards the Taid Charles Wright,
in Confideration of 254 demifed the
Premifles to one Lawrence for 61 Years,
to commence as aforelaid, and cove-
nanted that he was f{eifed in Fee,"that
he had Power to make Leafes, and that
he wonld make any further Aﬂ'urance,
and confeffed Judgment for the Per-
formance of Covenants, and allo made
Oath that he was feifed in Fee, &v.

The Intereft of this Leafe by feveral
melne Affignments came to the Plaintiff
Needler, and Dorothy Wright being dead,
the Plaintiff afbgned the Leafe to a?o-

ther
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ther in Truft to attend the Inheritance,
and by a Fine and Recovery, and alfo
by Deed enrolled, he¢ purchafed the Re-
verfion and Inheritance of the Premif-
fes, and being in Pofleflion laid out
1oool. and upwards in Building, and
enjoyed :the: fame till the Death of
Charles Wright. _ S

After whofe Death, Barbara and Ro-
bers Wright claim the Lands by Vertue of
an old -dormant Eniail precedent to any
of the;faid Eftates, Barbara claiming
only;an Eftate for Life, and Robert the
Inheritance, by Vertue of a Deed and
Fine by .which it was entailed on him.
« The Plaintiff exhibited his Bill to
have the Validity of this Deed exa-
mined, alledging it to be woluntary
and thereupon aTryal at Law was dire-
&ted, Whether fraudulent or not? And no
Fraud being proved, a Verdi& pafled for
the Defendant ; and thereupon the Court
would give no Relief, nor the Defendant
any Cofts.

H()l'\
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Hollowell, Kirk, & Merry, ver{us Abney,
Abney, & Kendall. .~ Anno 13 Car. 2.

E’/’T Endall contracted with Merry to fell
'\ him certain Lands in Leiceffer(hire;
afterwards Abney the Father, who lived
near the Lands, -purchafed the {ame of
Kendall, in Behalf of Abney his Son, a
Merchant in Lowdon, and had a Con-
veyance from Kendall to Abney the Son
and his Heirs. o

The Plaintiff Merry exhibited his Bill
to be ‘relieved upon his Contra& with
Kendall, and againft the Conveyance to
Abney, and charged Notice of this Con-
tract to both the Abneys. -
« Abney the Son pleaded, That he was
4 Purchafer box2 fide for a valuable Corni-
fideration, without any Notice of Kexn-
dall’s Contra& with Merry, and without
any Truft for hisFather.
_ The Court declared, That in this Cafe
Notice to the Father was Notice to the
Son, and fhould affet him tho’ a Pur-
chafer ; for Notice of a dormant Incam-
brance to a Party who purchafeth for
another, fhall affe& the Purchafer him-
felf ; and decreed that Abxzey thould con-
vey to Merry the Plaintiff, it appearing
that his Father had Notice of the Con-

tra& before he purchafed for his Son.
Vena-

13 Car. 1.
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- Venables verlus Fople.  Anno 13 Car. 2.

F3 Gor. a. Rs. Venables being Tenant to Win.
| M chefter College of the Redfory of

Andover, and indebted to the Defendant
Foyle in 700l agreed with him that he
fhould pay 400 L. more to the College,
and that the would furrender her Leafe,
and take a new one in his Name. And
it was alfo agreed, that (he fhould for
the fir(t Year of the faid Leafe hold the
Premifles, and pay the College Rent
and that if (he in that Year did pay
Mr. Foyle 1100l and Intereft, then

he thould affign the new Leafe to her.
The 400 . was paid, and the new
Leafe taken in Mr. Fople's Name. The
firlt Year expired, and Mrs. Venables nei-
ther paid the Money to Mr. Foyle, or
the Rent to the Gollege; but at the End
of three Years fhe permitted him to en-
ter upon part of the Rectory and Tythes,

and to enjoy the fame. :
Afterwards he exhibited his Bill
againft her, either to pay the Money,
or be foreclofed of the Equity of Re-
demption. She put in her Anfwer, by
which it appeared that her Intent was,
that the Plaintiff (hould fatisfy himfelf
by the Perception of the Profits, and
not to pay him in Specze, Thereupon
Mr.
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Mr. Foyle the Plaintiff, upon an Accompt
ftated of what was really due to him,
and in Confideration of the Payment
thereof by her Son Nicholass Venables,
did affign the faid Leafe to him. In
which Deed of Aflignment the Suit be-
tween him and Mrs. Penables was recited,
and that his Intereft in the Leafe was
only a forfeited Mortgage ; and the Af-
fignee Nicholss Venables covenanted to
indempnifie Mr. Foyle againft his Mo-
ther, &v.

This being the Cafe, fhe now ex-
hibited her Bill againft her Son and
Mr. Foyle to be relieved, fetting forth,
that the Eftate to him was but a Mort-
gage, and therefore that upon Payment
of the Money fhe ought to redeem
again{t both. |

Nicholss the Son pleaded feveral Out-
lawries, {a fhe could not proceed againft
him. And Mr. Foyle anfwered, that he
had affigned his Intereft to the Son upon
Payment of what was really due to

him, and no more; fo that the Cafe

was thus: ((wiz. ) A Mortgage being
forfeited, the Mortgagee afligns his In-
tereft to another upon Payment of the
Money ; tho it was infilted for the
Plaintiff, that this was a Breach of Truft
in Mr. Foyle. And the Court was of

‘Opinion, that Mr. Foyke fhould accompe

ér
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for all the Profits, both before and after
his Affignment to Penables the Son, and
pay himfelf in the firlt Place, and the
Surplus to the Plaintiff; and that he
fhould convey and procure all Perfons
claiming under him to convey the
Leafe to the Plaintiff, free from Incum-
brances done or committed by him or
them.

Afterwards Mr. Foyle, being not able
to perform this Decree, exhibited ano-
ther Bill again{t Mrs. Venables and her
Son Nicholas, fetting forth a Fraud. and
Pra&ice between them, and that he was
willing to accompt to the time of the
Aflignment, but not afterwards, and to
comply with the Decree as far as he was
able, and prayed that Nicholss might be
compelled to accompt from the Time
of the'Affignment to him, and to con-
vey, &vc. : ‘

Then Nicholss exhibited another Biil
againft his Mother, claiming the Origi-
nal Leafe by a Title paramount to her
and it appearing that he had fuch a
i[’itle, Mr. Foyle was difcharged againft
11m. '

Bretton
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Bretton verlus Bretton.

HE Teftator bequeathed Money

to younger Children, and afterwards
died and left féveral Daughters and one
Son, who was Heir at Law, and who
had a fair Inheritance from his Father,
and was by Birth younger than the
Daughters, who claimed a Share of the
Money by Virtue of the Devife : But it
was decreed, That he was not to be
comprehended under the Name of a
younger Child within the Intent and
Meaning of the Will, and therefore
fhould not take by it as {uch, he being
Heir at Law as aforefaid.

Megnell verfus Garraway. Loxd Claren-
don, aflifted by Sir Orlando Bridgman,
Anno 14 Car. 2.

\N E Wingate, in the Year 1652,
‘mortgaged a Leafe to on¢, ‘and’in

the next Year, vz, 1653, he mortgaged

the (ame Leafe to Meynell the Plaintiff,
and both the Mortgages being forfeited,

the Defendant Mr. Garraway, Anno 1656,

purchafed the Inheritance, and having
Notice of the firlt Mortgage, he dif-
“charged the fame out of the Purchafe-
Money : But before he had difchar'%ed
a that

'\63
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that Mortgage, and had got it affigned
in Truft to attend the lnheritance, hé
had Notice of the fecond Mortgage ;
and the Money being demaaded of him,
and he refufing to pay it, Mepnell exhi-
bited his Bill, to dilcover whether Ggrras
wey was a Purchafer boni fidé for a va-
luable Confideration, and that hie might
{atisfy this fecond Mortgage upon aflign-
ing the Intere(t to him. fis

And it being referred to a Ttyal at
Law, Whether a valuable Confideration
was really paid 2 as alfo,Whether the Puy-
chafer had Nutice of the laf Mortgage
before he bought the Inberitance, and yrhen
he had fuch Notice 2 And thiere being g
Verdict, that he had Notice before the firft
Mortgagee bad execused the Affignment, but
that he had paid /! ingate for the Igheri-
tance before he had Notice of the fecond
Mortgage, the Plaintiff’s Bill was dif
miffed. '

Sir William Denny Bar. verlus Filmer,
Lord Chancellor Hyde, and Lord
Ch. Juft. Bridgnian, Auno 14Car, 2.

ILL of Review to teverfe a Decree,
and the Error afligned was, That

the Decree was founded upon a Bill taken
pro Confeffo, when the Defendants to ¢hat
Bill were not brought in upon any Con-
tempt, Fheré
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_ There was a Demurrer to this Bill of

Review, and in arguing the fame it was
infifted, That the Decree was regular
for tho’ the Defendants were not brought
in upon any Procefs of Contempt, yet
they appeared by their Clerk upon Ser-
vice of a Swbperne, and afterwards mo-
ved the Court for a longer Time to put
in their Anfwer than of Courfe they
could have : "Which Time was granted.
And this was compared to a Judgment
at Law by Default, where after the De-
fendant hath once appeared, and afteg-
wards makes Default, Judgment fhall be
enter'd again{t him.

But on the other Side it was infifted,
That the Decree was erroneous, and not
warranted by any Precedent, becaufe
the Defendants were not brought into
Court upon any Procefs of Contempt s
neither was any Day affigned to an-
{wer before the Bill was taken pro Con-
feffo : And this was alledged to be the
conftant Courfe and Rule of the Court.

Thereupon it was ordered, That the
Defendants thould anfwer by a certain
Day, and the Benefit of this Demurrer
thould be faved to them till the hearing
the Caufe; which was afterwards heard
by Sir Harbottle Grimflore, Mafter of the
Rolls, who upon long Debate was of
Opinion, that the Decree was erro-

F neous 5
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neous 5 but appointed Precedents to be
fearched.

And afterwards the Caufe coming to be
heard by my Lord Chancellor, affifted by
the Chief Juftice Bridgman, they were of
Opinion, That becaufe the Defendants
appeared to the Subpenra to anfwer, and
craved a farther Day and had it, and
ftill ftood out all Contempts, and could

not be taken, that the Decree was well
grounded, and ordered the Bi/ of Re-
view to be difmifled.

Edgworth verfus Davis. Lord Chan-
cellor Hyde, and Mr. Juftice Browa,
Arnno 14 Car. 2.

HE Bill was to have an Accompt

of the Profits of Lands, which

the Defendant had received upon a Truft

for the Plaintiff during his Miwority,

and for Money received upon Bond, and
for Writings.

The Defendant pleaded, That the
Lands lay in Chefbire, within the County
Palatine of Chefler, and in Leicefterfhire
and Lancafbire, within the Duatchy of
Lancafler 5 and that he lived in the
County Palatine of Chefter, and not with-
in the JurifdiGion of this Courr,

This Plea having been formerly ar-
gued before the Judges in the Abfence

I of
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of the Lorw Chancellor, they ordered
Precedents to be produced, which was
done as foliuweth :

I Farne vet Smith, 12 Elz’i. A Plea
that Lands lay within the Dutchy of
Lancafter, and over-ruled.

il Swith vet Delves, 7 -Nov. Auno
2 Jac. 1. The- Bill being to produce
Writings and Evidences, the Defendant
pleaded, That the Lands which thofe
Writings concerned lay in Chefbire, and
that the Parties lived there; and con-
cluded, that the Matter was not within
the Jurifdiction of this Court : But the
Suit being not for the Laxd it {elf, but
for the Writings, the Plea was held idle,
and over-ruled. |

I, Sherborn vet Hanghton, 3 Muii,
14 Car. 1. The Bill was to be relieved
upon a Truff. The Defendant pleaded
the Jurifdiction of the Dutchy : Ordered
to an{wer.

fI. Hales vet Daniel, 24 O&. 5 Car. 1,
The Bill being to difcover a perfond
Eftate, and the Defendant pleading the
JurifdiGtion of the County Palatine, it
was referred by my Lord Coventry to

Mr. Page to fearch Precedents, and make
F 2 his
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his Report to the Court, who certified,
That the Jurifdition of the Cowmties
Palatine was allowed between Parties
dwelling within the fame, and for Lands
there, and for all local Marters.

And in the Argument of the princi-
pal Cafe, the 4th Inflitutes was cited,
Sir Jobn Egerton ve? Earl of Derby; and
Hob. 77. Owen ve? Hally and after a
long Debate, the Plea was over-ruled,
but without Cofts.

Binion Mil. verfus Stove. Lord Chan-
cellor, Lord Chief Baron Hale, and
Mr. Jultice Wyndbam, 14 Car, 2.

SI R George Binion purchafed a Houfe
for 2000/ in the Name of his Son,
an Infant of five Years old, and the
fame was convcyed to his Son by a
Deed enrolled.

All the Eftate of Sir George being ex-
pofed to Sale by the Parliament for his
Delinquency, this Houfe was fold as
part of his Eftate to one Stowe, who,
after Sir George's Son came of Age, gave
him and his Mother 500 L to make a
farther Conveyance of the Houfe to
him s which they did, having both
tnade Oath, That they were not Truftees
for Sir George.

2 Sit
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Sir George afterwards exhibits his Bill
to be relieved againft Store, and fug-
gefts a Truft in his Wife and his Son
for himfelf ; and it was infifted, That
it fhould be prefumed as fuch a Truft,
in refpet of the Iufancy of the Son
when the Purchafe was made by the
Father; and that the Money was paid
by him ; and that the Sale .of the
Houfe was in his Right, and for his De-
linquency 3 and fo the Lord Chancellor
enclined to decree it. But an Offer be-
ing made to repay Store the 500 /. Time
was given to the Parties to confider of
it; and if they did not agree, the Court
declared they would advife with fome
Judges about it ; for Hale and Wynd-
ham held it to be a"Truft upon which
Sir George might be relieved ; and there-

‘upon Stome’ accepting the 500/, he was
~decreed to reconvey.

Thew verfus Thircknell.

H E Plaintiff was Leflee of fove-
ral Lands, out of which an entire
Rent was referved.

Afterwards the Inhabitants of the
Parith where part of the Lands lay
claimed a Right of Common in that Part,
and upon a Tryal at Law it was found
" that they had {uch Il{:ight.

k 3

Now
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Now this being only a Righs of Com-
wmon which was recovered, it was no
Evidion in Law of the Land it felf,
and {o no Apportionment of the Rent
could:be made at Law : Therefore & Bill
was brought to have the Apportion-
ment made in Equity. And Serjcant
Muynard infifted, that foch Appart:oa-
ment had been frequently decreed fgre.
But in this Cafe it appearing, t:at tho'
the Right of Common vias recovered,
the Lands were {Hll wori’y fhe Redt re-

“ferved, and more: The Criirt would

24 Car. 2.

. decree no Apportionment, but ordered
the Bill to be difmifled.

Swmith Nerlus Hanbury, Anno 24 Cai. 2.

THE Plaintiff bought the Equity

of Redemption of a Mortgage in
and upon an Accompt diretted to be

‘= taken of the Profits under the Mort-

gage, it was decreed, That the Mafter
fhould examine whether the Wife of
the Mortgagee recovered her Dower out
of the Lands, it being 2 Mortgage in
Fee, and her Husband died feifed, and
what Satisfaltion wag made for her
Dower? And the Malter certified, That
the Wife had recovered her Dower, and
that it was fet out by the Sheriffy and
the Queftion was, VWhether it fhould

go
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go towards Satisfa&tion of the Mort-
gage? And it was ruled it fhould not.

Sherman verfus Cox, Anno 24 Car. 2,

ONE Robins mortgaged his Eftate
in Augnft 1650, to Swith for
99 Years; and in November following
to Partridge for 40 Yearsy and four
Years afterwards to the Plaintiff Sker-
marn’s Husband for a Term of Years, to
fecure the Payment of 15000 and laft
of all to one Browning, wha bought in
the two firft Mortgages. |

In the Year 1664, the Plaintiff Sher-
man exhibited his Bill againft Robins the
Mortgagor, and again{t Browning, to fet
forth and difcover their Title, and that
the Plaintiff might redeem. The De-
fendants put in their Anfwer, but there
was no farther Proceedings in that
Caufe. '

Two Years afterwards Browwning exhi-
bited his Bill again{t Robins alone, that
he would pay the Money, or that he
might be foreclofed of the Equity of
Redemption: Which was decreed ac-
cordingly, and -an Accompt ftated of
what was due for Principal and Intereft,
and a Time fet to pay the Money, or be
foreclofed. The Money was not paid
at the Time.

F 4 After.
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After Robins was foreclofed, the De-
fendant Cox bought Browning’s Titles
and two Years afterwards the Plaintiff
Sherman brought a new Bill againft Cox
to redeem, who pleaded his Purchafe,
and the Equity of Redemption fore-
clofed. ,

And the Queltion was, WWhether
Browning fhould have made the now
Plaintiff. Shernzan a Party to his Bill as
well as Robins, (which he had not
done) and therefore thould he now be
let in to redeem?

The Lord Keeper Finch declared, the
Cafe was to be judged by Circumftan-
ces, and by comparing the Mifchiefs
on both Sides, and fo to chaofe the
Jeaft. o

That it would be very mifchievous
to the Mortgagee to make every one
who had any Intereft Parties to his Bill;
for if fo, then every Mortgagee would
be in the Nature of a Bailiff, or a
Steward, and his Bufinels would never
be ‘done, for there might be feveral
Mortgagees. °Tis true, he would be
helped at laft, having his Principal, In-
tereft, and ‘Cofts, tho’ he might be at
fome Trouble and Pains in getting it
but if the Plaintiff fhould not be re-
lieved, his Lofs would be irreparable:
Therefore he thought Trouble and Pains

’ ez
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fefs than Ruin and total Lofs, and fo
over-ruled the Pleas but declared, that
the Accompt ftated by the Decree fhould
bind, unlefs fome Collufion was proved 5
and declared, he would confider of fome
Method to make Men take care to re-
deem their Mortgages, by ordering that
Intereft upon Intereft hould be allow’d

or by taking away the Rule, That Mort- -

gagees fhould anfwer for what ‘the
might receive without their wilful De-
fault; or by ordering, that the Ac-
compt of a Mortgagee upon Oath fhould
bind, unlefs difproved by two Wit-
neflés. ' o

h vy
¥

Edwards vex{us Allen, 24 Car. 2.

Devife in Remainder to fuch of
A the Children of 4. B. C. D. as are
or fhall be living at the Death of the
Teftator 3 this is but an Eftate for Life
in the Children, and adjudged by the
Lord Chancellor Finch, that in this

Cafe the Word Children extends to

Grand-Children.

There was a Cafe cited 4 Car. 1. be-
tween Taplor and Hodges, where a De-
vife to four Sons was adjudged, that the
three youngeft had but an Eftate for
Life, and that the Inheritance was in
the eldeft, being Heir at Law. .

,, | Sir
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Sit Samucl Fonesy, and William Fones,
Executors of Sir Willians TFones,
verf{us Bradfhaw, Anno 1661.

Ary Cotton bequeathed 500/ to
one Dormer, and made Sir Wil-
liamt Fones her Executor, and died.

Sir William the Execator fold Lands
to Sir Samuel Fones, and left 500l of
the Purchafe-Money in his Hands, who
gave Bond for it to Sir Willian Jones in
his own Name,

Afterwards Sir William Fones tnade
the Plaintiffs his Executors, and died.
They inventoried this 500l as part of
Sir Willian's Eftates and Mr. Dormer the
Legatec having exhibited a Bill againft
them, obtained a Decree for the 5004
fuggefting that it was left in the Purcha-
fer's Hands, with an Intent, and upon
Truft, that he fhould pay it to Dormer :
And the Court declared it was not Aflets
of Sir Willians Fones’s Eltate.

Then Bradfpaw the now Defendant
brought an A&ion of Debt againft the
now Plaintiffs, as Executors of Sir }il-
liam Fomes, upon a Bond of their Tefta-
tor; and they having not Affets after
the Payment of the 500 L to Dormer,
and that Decree and Payment not being
pleadable to the Action, or to be gigen

in
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in Evidence at Law, they exhibited their
Bill againt Bradfbaw, fetting forth the
Cafe as before mentioned ; and the
Queftion was, Whether the Plaintiffs
fhould have Allowance for the Pay-
ment of the 500 L againft the now
Defendant? And it was decreed they
{hould, and that the Matter fhould go
to an Accompt. And it was the Opi-
nion of Sir FJobr Maynard, That if a
Man fhould fell his Lands, and leave
part of the Purchafe-Money, in the
Hands of the Vendee, and then gives
or appoints Money to be paid to a
‘Stranger ; he fhall have it, and it fhall
not be Affets. Vid. Hob. Rep. 263,

Heath vexfus Henlg' & Whitwick, 21 Muaii,
o 15 Car. 2.

HE Plaintiff was Son and Heir,
and alfo Executor of the late
Chief Juftice Heath, who was made
Chief Juftice at Oxford during the Time
of the Civil Wars, but never fate as
Chief Juftice in Wefiminfter-Hall 5 and
‘the Bill was to have an Accompt of
Money received by the Defendants as
Prothonotaries of the King’s-Bench, and
which, by Vertue of their Office, they
ought to receive for the Ule of the faid
Chief™ Juftice.
The
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The Defendants pleaded the Statute
of Limitations, 21 Fac. cap. 6. and up-
on arguing this Plea it was infifted by
the Plaintiff’s Counfel, That this being
an implied Trult Virtute Officii; was not
within the faid Statute, tho'a Guardian
is, and he is a Traftee 5 and therefore it
was ordered that the Defendants {hould
anfwer, ‘

Daire verfus Beverfbam. Mich. 13 Car. 2.

Enry Daire agreed for the Purchafe

of Copyhold Lands, which were
furrenderd out of Court to his Ufe;
but he died before Admittance, having
other Copyhold Lands, and alfo having
made his Will after the {aid Agreement,
and thereby devifed to the Plaintiff and
his Heirs all his Copyhold Lands, he
being at that Time his Heir at Law:
but his Wife being with Child, was
afterwards delivered of a Daughter,
now the Wife of the Defendant Bever-

fhan.

The Plaintiff taking it for Law, That
the Copyhold Land for which Henry
Daire had contradted, and to which he
never was admitted, did not pafs by his
Will; he {uffered the Daughter to be
admitted, and fhe held the fame for
20 Years, and the Plaintiff paid Rent

for
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for that Time, and agreed fo to do as
long as he fhould hold the Lands.

Afterwards Differences arifing between
him and her, the Plaintiff exhibited
his Bill to have thefe Copyhold Lands
decreed to him s, and upon hearing the
Caufe, it was declared by the Court,
That it was clear the Copyhold Lands
for which the Teftator had agreed, and
which were {urrendered to him out of
Court, did pafs by his Will, tho’ he
died before Admittance, for that the
Purchafer had an Equity by the Con-
trat to recover the fames and the
Vendor ftood entrufted for him till a
legal Conveyance was executed ;5 and
cited the Lady Foliamb’s Cafe in 1641,
wherein it was ruled, That if Articles
are figned for a Purchafe, and then the
Purchafer devifeth the Lands, and dieth
before any other Conveyance is execu-
ted, the Lands do pafs in Equity.

But in the principal Cafe no Decree
was made, becaufe the Plaintiff had ad-
mitted the Title to be in the Defendant
as Heir at Law, and paid his Rent for
many Years ; but declared, if he had
come in time, it was proper for a De-
cree.

Clerke

77
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Clerke vexfus Lord Anglefey.

Legacy was devifed to a Feme
A therr under Coverture, and the Huf-
band done without his Wife exhibited
a Bill to recover it; and becaufe fhe
was not a Party, the Defendant demuor-
ed, and ruled good: For of Things
meerly in Adtion belonging to a Wife,
as a Bond, fhe ought to be joined.
But ‘tis otherwife in cafe of Rent
accroing to the Husband in the Right
of his Wife after Marriage.

Anonymus. Tin. 14 Car. 2.

HE Bill was only for the Dif-

covery of a Deed; to which the
Defendant demurred, becaufe the Plain-
tifft had not made Oath, according to
the Courfe of the Court, that he had
not the Deed.

But Scrjeant Glyun infifted for the
Plaintiff, That the Courfe of the Court
did not require fuch Oath in this Cafe,
becaufe the Bill is barely for a Difcovery,
and not to be reliev'd as to the Deed. For
where the i1l alledgeth the Want of a
Deed, and ceketh Relief upon the Mat-
ter contained in the Deed, in fuch Cafe
tis ncceflary that the Plaintiff fhould

make
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make Oath that he hath it not. But
where the Plaintiff by his Bill fecketh
only for a Difcovery of a Deed, and
no Decree upon the Matter therein con-
tained, but that he may produce it at 2
Tryal, or the like; in fuch Cafe he
ought not to be put to his Qath, for
‘tis not to be prefumed he would exhibit
a Bill if he had the Deed to produce.
And this Difference was now, allowed,
and the Demurrer over-ruled.

Anonymus. “Anno 16 Car. 2.

HE Bill was to have a Decree for
an Enclofure, upon an Agreement
made by the Parties for that Purpofe;
but there being eighteen Shares, and
but fifteen Patties to the Suit, it was
objeCted, That all the Parties to the
Agreement were not made Parties to
the Suit; and alfo that other Perfons
claimed a Right of Common in the SOl
now to be enclofed, who were neither
Parties to the Suit or Agreement, and
therefore to decree. that Agreement
would be to do manifeft Wrong, and
occafion many Suvits and Quarrels.
To which it was anfwered, That tho’
there were eighteen Shares, and but
fiftcen Parties, yet fome of thofe Par-

ties were to bave two Shares, and that
there
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there was one had Common, but it was
by reafon of Vicinage.

Whereupon it was decreed, That the
Agreement for the Enclofure fhould
be performed ; ahd a Commiffion was
awarded to f{et out the Share of each
Perfon. And the Court declared, That
if there were any who were not Par-
ties, and who had any Intereft, they
could not be bound by this Decree and
fo be at no Prejudice; but that it fhould
not be in the Power of two or three
obftinate Perfons to oppofe and hinder
a publick Good.

Stukeley verfus Cooke.

HE Plaintiff fets forth, That the

Defendant bought Cloth of him
to the Value of 1100/ and paid part
of the Money, and gave Security for
the reft ;5 and that the Defendant pro-
mifed the Plaintiff*'s Wife, if the could
procure a Releale from her Husband,
that he would give her 20/, And that
he did give a Releafe, but the Defen-
dant denied to pay the 20/ and the
Plaintiff had no Witnefs to prove the
Promife.

The Defendant demurred for want of
Confideration to the Promife, becaufe
by Payment of part, and fecuring the

reft,
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reft, the Debt was releafed by Law
buat the a&ual Reléafe was no more than
what by Law and Confcience ought to
be, and therefore it was Nudun Patum,
and without any Confideration to fhake
any fuich Promife.

€utts verfus Pickering, 4 Maii, 23 Car. 2.

HE Deferidant claimed an Eftaée
by a Will for go Years abfolutely,
e after the Word Years there was a
Rafure, fuppofed to be written [ if ke
Jo long live.] The Queftion was, How
to find out this Fraud and Alteration of
the Will 2 And for that Parpofe the
Plaintiff had exhibitéd intettogatories,
to examine Mr. Jofbwd Baker, the Defen:
dant’s Sollicitor, on Oath; and Mr. Bes-
ker demurred, for that he knew nothing
but as he was Sollicitor for the Defen-
dant, and as trufted by him, and de-
manded Judgment whether he thould
be examined againft his Client ; buf the
Demurrer was over-ruled, and upon an
Appeal to the Lord Keeper the Order
was confirmed.

G Lady
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Lady Gréﬁfn verlus Bognton. Pafc.

13 Car. 2.

13 Car. 2. TH E Plaintiff having only a Copy
of 2 Deed of Feoffment under
which fhe claimed the Land, the Ori-
ginal being loft, and the Defendant
having a Counter-part, the Plaintiff de-
fired by her Bill that the Copy might
be compared with the Counter-part, and
if it agreed, that the fame might be
allowed in Pleading as a good Deed,
fealed and delivered ; which was ac-
cordingly granted, and it was referred
to a Mafter to fettle the fame.

So where a Plaintiff claimed Lands
by a Will, which was proved; but the
Original was taken out of the Prergga-
tive-Office, fo that the Plaintiff could
bave no Remedy at Law, and therefore
he prayed the Aid of this Court; and
it was decreed, That the Copy of the
Probate of the Will out of the Regifter’s
Book in the Prerogative-Office, {hould be
admitted in Evidence at Law at any
Tryal, which fhould be had concerning
the Title of the {aid Lands, as the true
Original Will. This was decreed in the
fame Year, (wiz.) 13 Car. 2. inter Dom.
Gorges verfus Fofler,

Hal-
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Halford ver{us Bradfhaw.

THE Bill was to be relieved again(k
 a Statute, and upon hearing the
Caufe an Account was directed, and af-
ter feveral Proceedings and interlocu-
tory Orders, the Matter was referred to
Mr. Auwbrofe Phillips by Confent of all
Parties, and his Award to be conclu-
five. M. Phillips made an Award, which
was confirmed #iff Canfa. At the Day
appointed feveral Reafons were offered
againft confirming it, and amongft the
relt for that Exceptions were taken to
it: But the Court declared, That the
Parties having bound themfelves by
Confent, they would not look back into
the Award, and thereupon it was con-
firmed by the Lord Chancellor.

Fackfon verfus Digrys
v

Pon a Motion, the Queftion was
upon a Bill of Review, by which
Money was decreed back from the Des
fendant to the Plaintiff, which he had
gotten from him by a formef Decree;
Whethier the Party fhould pay Damages
of ot » Upon a former Motion in this
Cale, the Court diretted to fearch Pte-
G 2 cedents,
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cedents, and none were found where
any Damages or Cofts were given on a
Bill of Review.. And this was compared
to Cafes where Judgments have been
reverfed upon a Writ of Error, (viz.)
That the Party fhall be reftored to all
that he had loft per Fudicium pred’, but

no Damages or Cofts, and fo it was de-
creed.

Godfeall verlus Walker & Wall.

HE Bill was to be relieved againft
& feveral Judgments in Debt, ob-
tained from Sir Jobn Godfeall an In-
fant, by Practice between the Defendant
Walker a Goldfmith, and Wall an Attor-
ney, and the Guardian of the Infant,
and it was referred to a Mafter to exa-
mine the real Confideration either in
Money or Goods, for which the faid
Judgments were had, and to make bhis
Report, that farther Order might be
taken therein.

Vif-
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Vifcountefls Cranborne verfus Delmahoy,

Bill of Review to reverfe a Decree

made in May 1655, in which Caufe

the Dutchefs of Hamiltor, the Defen-

dant’s late Wife, when Sole, was Plain-

tiff, and the now Plaintiff the Lord Cran-
borne and his Lady were Defendants.

The Errors afligned were, 1. That the
Dutchefs was a Feme Covert at the time
of the Decree made; for it appeared
by Delmakoy's Anfwer in this Court to
-another Bill, That after the Bill exhi-
bited by the Duatchefs, and before the
hearing that Caufe, fhe and the De-
fendant intermarried, and fo there was
no Caufe in Court for the Foundation
of fuch a Decree, it being abated by the
Marriage.

The 2d Error: That the Dutchefs's
Father being feifed in Fee of a Truft
Eftate in the Priory of Guilford, and
of other Lands in Englerd, he con-
veyed the fame to the Dutchefs and her
Heirs by Deed in nature of a Feoffrecns,
which was not executed by Livery and
Seifin, and therefore was void at Law,and
not to be fupported in a Court of Equi-
ty to difinherit the now Plaintiff, who

G3 to-
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together with the Dutchefs were Daugh-
ters and Coheirs of their faid Father.

To this Bill the Defendant demurred,
and for Caufe fhewed, That it did not
appear by the Bill but that the Decree
was wel] grounded; for the firft Error
afligned was not Matter appearing in
the Body of the Decree, but quite out
of it, and Debors neither was it pro-

- per for any other Perfon than the De-

fendant to take Advantage of it ; befides
it was only Matter in Abatement, and did
not concesn the Right 5 and after a De-
cree was made in point of Right, any
Matter that might be pleaded in Abate-
ment, was not fuch an Eiror as to
ground a Bill of Review : And the Court
was of that Opinion.

As to the 2d Error afﬁoned Since
the Father was feifed of a Tru& the
Deed, tho' it was in nature of a Feof-
wment, might pafs that Truft, tho' not
executed by Livery s and it was fuffi-
cient to declare the fame, which, as the
Law then ftood, mlght be' declared by
Parol«

It was then infifted, that the Defen-
dant might anfwer the Bill ; and after
a long Debate the Court declared, That
fince the Caufe was now as eatirely be-
fore them as it could be upon an An-

C fwer,
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fwer, there being no other Matter poffi-
ble to be difcovered or fet forth, it was
not fit for the Defendant to anlwer;
and, fo the Demurrer was allowed.

Parry verfus Bowen.

Efolved, That where a Perfon hath

Power to leafe for 1o Years only,

and he maketh a Leafe for 20 Years,

that fuch Leafe fhall be good in Equity

for 10 Years; and fo it hath been
fettled feveral times in this Court.

Borre verfus Vande.

Faétor had ftolen the Cuftoms of

feveral Goods, and the Bill was,
To bave an Accompt, and to difco-
ver, whether he paid thofe Cuftoms or
not. -

The Defendant by his Anfwer in
fited, That he was not bound to an-
fwer that part of the Bill, becaufe the
Plaintiff who was the Merchant was
not entitled to thofe Cuftoms, nor had
any Advantage thereby, whether the
fame were paid or not.

And it being referred to the Malfter,
whether this was a f{ufficient An{wer
or not, he certified it was not: And
Exceptions being taken to his Report,

G 4 the
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the Caufe was heard, and it was in-
fifted, That it would be of very ill
Confequence, and an Encouragement to
unjuft Fagors, if the Court fhould give
any Qpinion for -them in a Matter of
Fraud as this was. But it was f{aid for
the Defendant, That by the Law and
Courfe of Merchants, the Fattors were
to have the Benefit of Cuftoms [tolen,
becaufe they were liable to the Penal-
ties if difcovered, and not the Mer-
chants. ‘ o

But the Court declared, That could
not be a Law or Cuftom amongft Mer-
chants which was grounded on a Fraud,
?nd fo ordered the Defendant to an-
wefr.

Raynes verfus Lemwes.

THE Bill was brought by a Feme
Covert againft her Husband, to
be relieved concerning a feparate Main-
tenance agreed to be paid to her by her
Husband. The Defendant demurred,
for that fhe {ued without her Husband ;
but for the Reafon aforefaid the De-
murrer wzs over-roled,

Churchill
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Churchill verfus Grove & al. Amuno
15 Car. 2.

THE Mortgagor confefled a Fudg- 15 car. 2.
ment to the Plaintiff, and had
likewife acknowledged a Statute to the
Defendant, which was precedent cither
to the Morigage or Fudgment.

‘Thereupon the Plaintiff, who was the
Judgment Creditor, exhibited his Bill
againft the Mortgagor and the Cogni-
zee of the Statute, to have a Difcovery
of what was due on the Statute, and
that upon Payment of the Money it
might be fet alide, |

The Cognizee pleaded, That he had
extended the Land; and there being
gooo /. really due to him, the Cognizor,
jn Confideration of {o much Money re-
ceived, had made an abfolute Convey-
ance of part of the extended Lands to
him, and that his Debt being fatisfied
by that Conveyance, he had afligned
the reft of the extended Lands to the
Cognizor, and fo he became a Purchafer
of the Lands for a valuable Confidera-
tion, without any Notice of the Plain-
tiff’s Title. He aifo ‘pleaded, That the
Cognizor was in Execution at the Plain-
tiff's Judgment, and therefore he could
pot extend his Lands, neither Werelylll)c:}y

iable
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liable to his Debt during the Life of the
Cognizor. |

And upon arguing this Plea, it was
infited on the Part of the Plaintiff as
to the firlt Point, That it did not ap-
pear the Defendant was a Purchafer,
there being no- Money paid upon exe-
cuting the Conveyance, the Conlidera-
tion whereof was the Money due on
the Statute, and that was no Purchafe;
and that it was common Equity for
him who had any fubfequent Judgment
to be relieved againft any precedent
Statute upon Payment of what was
juftly due; and that ther¢fore the Ac-
compt made up between the Cognizor
and Cognizee on the pretended Pur-
chafe ought not to affet the Plaintiff,
fo that the Defendant’s Purchafe being
fubfequent to the Plaintiff’s Security,
ought not to be aided by the Statute,
and the Plaintiff’s Judgment. being on
Record, the Defendant was bound to
take Notice of it at his Peril, and there-
fore ought, upon Payment of the Sta-
tu&e, to yield the Pofleffion to the Plain-
tiff.

But on the other Side it was infifted,
That the Defendant was a Purchafer;
and that tho’ no Money was advanced
on the Purchafe, yet the Confideration
of his affigning fome part of the ex-

. tended
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tended Lands to the Cognizor was as
good and valuable as Money.

That it was the conftant Juftice of
this Court, That if a Purchafer bond fide
bought in an elder Statute or Judgment,
and there were intermediate Judgments
between that and the Purchafe, of which
he had »o Notice, that in fuch Cafe the
precedent Statute or Judgment fhould
prote& the Purchafer againft all thofe
intermediate Judgments.

That tho’ the Plaintiff’s Judgment was
on Recotd, and a Purchafer beund to
take Notice thereof, becaufe it charges
the Land at Law ; yet in Eguity, where
the Cognizee of a Statute or Judgment
comes for the Affiftance of this Court to
extend his Judgment againft a Purchafer,
‘he muft prove that the Purchafer had
exprefs Notice of the Judgment, other-
wife he fhall not be relieved; and upon
this Point the Plea was allowed to be
good.

As to the other Point, That the Cogni-
zor being in Execution on the Judgment
at the Suit of the Plaintiff, and fo the
Lands not to be extended during his
Life; it was argued, That was no good
Exception in Equity, for that the Bill
was to difcover Incumbrances, and the
Plaintiff could have no fuch Difcovery
after the Cognizor's Death, and thtgre-
ore

91
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fore ought to have it now. And it
hath been ruled here, That fuch a Bill
will lie, notwith{tanding the Debtor is
in Execution at the Suit of the Plaintiff;
but yet the Court inclined, that this
Part of the Plea was likewife good.

Randdll verfus Richards.

Witnefs having committed a
Miltake in his Examination be-
fore Commiflioners, applied himfelf to
them to redtify it ; who told him, That
the Commiffion was returned to Loa-
don , and he coming there, made Oath
of it, and that he was {urprifed by a
hafty Examination: But the Commif-
fion nnt being opened, it was returned
back to the Commiflioners, with a Spe-
cial Commiffion to open it, and per-
mit the Witnefs to reify his Miftake,
And afterwards the Special Commiflion
being executed and returned, a Motion
was made to fupprefs the Depofitions,
becanfe unduly taken, and that no fuch
Special Commiffion ought to have beeg.
Whereupon it was referred to the Ma-
fter of the Rolls to examine into it,
who called to his Afflitance the Six
(lerks, and they were all of Opinion,
That no fuch Commiffion had ever
een, or ought to be now granted
fo
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fo the Depofitions and the Special Com-
miffion were fupprefled.

Scort verfus Reyner.  Anno 16 Car. 2.

AN Altion was brought at Law by

an Adminiftratrix to her late Huf-
band, upon a fingle Bill, for the Pay-
ment of Money due to him. The De-
fendant in that A&ion exhibits his Bill,
fuggefting that in truth the Husband
was not dead, but concealed himfelf,
and pending this Suit, the Adminiftra-
trix got Judgment at Law. But the
Court granted an Injun&ion, and di-
reted an Iflue at Law, to try whether
the Husband was dead or not.

Freak verfus Horfey. Lord Chancellor,
and Mr. Juftice Brown.

HE Heir of the Mortgagee exhi-

bited a Bill to have the Mortga-
gor pay the Money, or to be decreed to
make a farther Aflurance, and alfo to be
foreclofed of the Equity of Redemp-
tion.

The Defendant demurred to the Bill,
becaufe the Executor of the Mortgagee
was not made a Party 5 for probably he
might have a Title to the Mortgage-Mo-

ney,
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ney, and the Demurrer was for that
Reafon allowed.

Kingfton & al. verfus Manwaring.

H E Plaintiffs were the Children

of the Defendant’s Sifter ; and
the {aid Defendant being an Infant, his
Mother took Care of his Eftate during
his Minority, and as Guardian to him ;
and upon a Bill exhibited by the Plain-
tiffs to difcover a Deed, the Queftion
was, Whether the Defendant’s Fathe
had fettled the Lands now in Demand
on the Plaintiff’s Mother? The Proof
was, That about two Years before her
Marriage he had put her in the Poffef-
fion of thefe Landsy and had articled
upon her faid Marriage, That the {fame
thould be fettled on her and her Héirs ¢
To which Articles, the Defendant then
an Infant was a Witnefs. But there was
not any other Proof of fuch Deed of
Settlement, yet the Court decreed for
the Plaintiff; but it was conceived a:
hard Cafe for the Court to decree an
Equity upon a Deed, which had no
other Proof.

3 Betton
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Betton verfus Ann.  Anno 16 Car. 2.

A Leafe was granted by the Crown 16 Cor. 2.
to one who made an Under-Leafe
to another in the Time of the Ufurpa-
tion, rendering Rent, &¢. Afterwards
the Intereft which the Crown had in
the Lands was expofed to Sale, and the
Title by which the firft Leflee held it
was defeated, and by Confequence the
Under-Leafe was in Danger 5 therefore
he who had that Intereft applies him-
felf to his Leflor to be protetted, which
he refufed. The Eftate was afterwards
fold by the Ufurpers, and the Under-
Leflee paid the Rent to the Purchafer,
and afterwards purchafed the Lands
himfelf of that very Purchafer.

When the King was reftored, the
firlt Leflee who held under the Crown
brought an A&tion of Debt againft this
Onder- Leffée, for all the Arrears of Rent
ever fince he had difcontinued the Pay-
ment thereof to him, and had Judg-
ment by Default.

And now the Plaintiff, who was the
Under-L effee, exhibited a Bill to be re-
lieved againft that Judgment, which (as
he alledged) was obtained by Surprize:
And tho' that did not appear, yet the
Judgment was vacated, becaufe the Rent

was
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wis difchdrged by the A& of Obliviony
of which the Chancellor {zid, A Court
of Equity was as proper a Judge as the
Courts at Law.

Glover verfus Partington. Anno 16 Car. 2.

Ohbn Glover, the Plaintiffs Father, for
J fecuring 50 L. per Annunt to Anne, his
Mother-in-Law, during her Life, in liea
of fo much which was charged on
other Lands for her Life, and which he
was now about to fell, did f{urrender
certain Copyhold Lands of the Tenure
of Gavelkind to Thomas Rolt, Brother of
the faid Aure, and his Heirs, in Truft
for the faid Anne, and upon Condition;
That if the faid Glozer, his Heirs or
Afligns, paid Anme 50 1. per Annnm du-
ring her Life, then the Surrender to be
void.

Thomas Rolt was admitted, and after-
wards the faid Glover failing to pay the
50 L per Anmum, Rolt {urrender’d the
Premifles to the Ufe of Axze for Life,
Remainder to himfelf and his Heirs,
but in Truft for her and her Heirs.

Rolt the Truftee died; the Lands de-
fcended to his Heirs, (‘wiz.) Children
and Grandchildren, fome of them In<
fants, and one of them a Lunatick.

4 Afters
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Afterwards Amne devifed, That the
Arrears of the 50 L per Annume {hould
be paid to her Executors; and having
made the Defendant Partingtor her Exe-
cutrix, and declared that the Children
and Grandchildren of Relt fhould per-
mit her faid Executrix to receive the
Rents and Profits of the Lands towards
the Payment of certain Legacies fhe had

bequeathed 5 and that if the Plaintiff,

who was the Heir of the faid Glover,
fhould within three Years after her De-
ceale pay unto her faid Executrix all
the Arrears of the {aid 50 . per Annnze,
then they thould furrender to him and
his Heirs 5 and remitted 100 1. of the prin-
cipal Debt, and the Interef of the
whole, i cafe he paid the reft within
that Timey but if he failed, then the

Premifles thould be furrender'd to her

faid Executrix, and the Arrears being
paid, then fhe was to pay the Surplus
to the Plaintiff, and to furrender to
him 3 and foon afterwards died.

After whofe Death, the Plaintiff ex-
hibited a Bill again{t the Executrix, and
againft the Children and Grandchildren
of Rolt, to have a Difcovery of what
was paid, and that upon Payment of
the Arrears, (excepting 1001 and the
Intereft) the Lands might be {urrender'd

to him.
H + But
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But it was decreed, That if he would
redeem, he thould pay all the Arrears and
Intereft, and that upon Payment thereof
the Lands thould be {urrender’d.

~ This Caufe was afterwards reheard
upon the Point of Intereft ; for as to the
Payment of the 100/ ’tis true the Bill
came in fix Months after the Death of
Awne, and a long time within the three
Years in which it was appointed to be

-paid : But by reafon of the Infancy

and Lunacy of the Defendants, and
other Accidents, the Caufe depended
for many Years ; and it was not fafe to
go to a Hearing to obtain a Surrender
without their being made Parties, and
for this Reafon he fuffered the three
Years long fince to lapfe.

But all this was not held a fufficient
Reafon to retard the Payment of the
100 /. becaufe the Remiteance of it be-
ing a Voluntary and Conditional Gifi to
the Plaintiff, he ought .to have per-
formed the Condition by the Payment
of the reft of the Money, if he would
have any Benefit of the Gift; and if
the Lands could not be furrender'd to
him at the Time he paid the Money in
Performance of the Condition, he
fhould have fought for a Surrender af-
terwards, when it might have been law-
fully made.

Then
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~ Then as to the Matter of Interef}, the
Counfel infifted, That wis ftrongelt for
the Plaintiff; for the Will appointed,
That the Arrcars being paid, the Lands
fhould be furrenderd to him. Now
certainly fome Benefit was intended for
him by -this Appointment; but it would
be none if he thould pay all the Arrears
and Intereft; for in fuch Cafe the Lands
muft be furrender’d, whether the Will
had made any fuch Appointment or
not.
~ But notwithftanding this Reafon, the
Decree was confirmed. Serjeant Foun-
taine, Mr, Churchill, Mr. Keck,and Mr. Sol-
licitor Finch, for the Defendants. ‘
Afterwards there was a Bill of Re-
#iew brought by the Plaintiff to reverfe
this Decree; to which Partington the

Executrix demurred, and. infited there

was no Error-inijt; ..

And the Demurrer being argued be-
fore the Lord Chancellor, aflilted by Ba-
ron Rainsford, it was infilted, That this
was a Bill of Review of a very ftrange
Nature, becaufe the Pldintiff who had

a Decree in his Favour, (wiz.) that the.

Lands fhould be f{urrender'd to him,
complained that he had not enough de-
creed, when in Truth a Bill of Review
lay properly for him againft whom the
Decree or Difmiffion was pronounced g

H 2 and
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and after long Debate, the Demurrer
was allowed.

Prowde verfus Combes, Anno 16 Car. 2,

Here was an Accompt ftated be-
T tween the Mortgagor and the
Heir of the Mortgagee, and it was un-
der Hand and Seal 5 and a Bill was now
brought to be relieved, {uggefting, that
upon the Sealing to the fatd Accompt,
it was agreed between the faid Parties,
That if there was any Miftake, it {hould
be redified. |

The Defendant denied the Agreement,

~and pleaded the Accompt ftated, and

fet forth thé feveral Meetings in order
to it; and that it was perufed by the
Plaintiff and a Friend before it was
fealed, and by him approved, and he
confented to it : But it appearing to the
Court upon the Hearing, that the Ac-
compt was made up of Intereft upon In-
tereft, they fet it afide, and ordered
the Parties to go to a new Accompt 4b
Origine. '

 Rund
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Rand verfus Cartwright. Anno 16 Car. 2.

1ol

A Man made a woluntary Grant of 16 Cer =
{\h

is Lands, and afterwards he morte -

gaged the {ame Lands. Upon a Tryal at
Law againft the Mortgagee, the firlt

Deed was found fraudulent ; and after-

wards he to whom that Deed was given
exhibits his Bill, to redeem upon Pay-
ment of the Money to the Mortgagee
and it was decreed, That tho’ the firft
Deed was fraudulent, becaule, guoad
the Mortgage-Money , & pro tanto, it
was voluntary, yet it was good as to the
Equity of Redemption, and would pafs
it; for a voluntary Deed is good againft
the Party who made it, and againft his
Heir, tho’ not againft a Mortgagee.

Kinnerfley verlus Parreit. Anno 16 Car. 2.

HE Plaintiffs were Legatees, but

their Legacies were not to be
paid wntil they attain their refpective Ages
of 21 Years; and becaufe they had no
Muintenance in the mean time, they ex-
hibit their Bill by their Guardian, fet-
ting forth this Matter , and praying
that the Executor might allow them
Maintenance. -

H 3 The
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The faid Executor demurred, for that
the Plaintiffs were wnder Age, and their
Legacies not yet dwe, and fo had no
Caufe of Suit; but the Demurrer was
over-ruled.

Waoollett ver{us Roberts. Awno 16 Car. 2.

T the Hearing this Caufe, the now
Plaintiff offered to give in Evi-
dence a Bill, formerly exhibited againtt
him by the now Defendant. It was ob-
je¢ted, That the Bill ought not to be
given in Evidence, unlefs the Plaintiff
conld prove that it was exhibited by the
Order, Direltion, and Privity of the.
Defendant; for any Man may file a Bill
in the Name of another: And the Court
was of Opinion, That it thould not be
read, unlefs it was {o proved.

Drake verfus The Mayor of Exom.
« Anno 16 Car, 2.

‘HE Leflor made a Leafe for
Years, and covenanted with the
Leflee and his Affigns, that he would
renew the Leale, The Leflece became a
Bankrupt, and afterwards-the Commif-
fioners of Bankrupts affigned this Cove-
nant to the Plaintiff, who brought his
Bill againft the Leflor tp have the Be-

nefi
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nefit thereof, and that he might be com-
pelled to renew the Leafe. The Cafe
was referred to Jaftice Wyndham and
Baron Turner, and they certified that
the Phintiff ought not to be relieved
and fo he was difmiffed. But Ser-
jeant Newdigate told Mr. Keck, who
who was of Counfel for the Defen-
dant, That it had been ruled in this
Court, That Commi[fioners of Bankrupts
might affsan an Equity of Redemsption of a
Mortgage : But this may be a Queftion,
becanfe the Statutes of Bankrupcy do
enable them to affign the Benefit of Con-
ditions which are to be performed, but not
Conditions which are forfeited.

Love verfus Baker & al. Anno 16 Car. 2.

BO T H the Defendants brought a
joint Acltion at Leghorne again{t
the Plaintiff, and had there arrefted his
Goods 5 and the Defendant Baker being
now here, and the other at Leghorre,
and a Bill being filed againft them, Ba-
ker put in his Anfwer, and it was or-
dered, That a Subpera being left with
him, thould be good Service on the
other Defendant who was at Leghorne ,
and thereupon an Attachment for want
of Anfwer, and fo an Injunition to
ftay Proceedings at Leghorne, |
& H 4 Now

-
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Now the Defendants moved to dif-
folve that Injun&ion, and infifted that
it was a new Cafe: And the Lord Chan-
cellor being of Opinion that it might
be a dangerous Cafe to ftay Proceedings
there; it was anfwered, That all Parties
might have Juftice, and be fully heard
in this Court, but that the Plaintiff
would be without Remedy if Diftrefles
proceed at Leghorne, and the Defendants
fhould get the Pofleflion of all his

Goods there.

Thereupon the Court declared, they
would advife with the Judges; and af-
terwards declared, that they were of
Opinion, that the Injunétion ought to be
diffolved : But all the Barons were of
another Opinion, And as to the Ob.
je&tion, That an Injundtion did not lie
to. Foreign Furifditions, nor out of the
King's Dominions; it was anf{wered,
That the Injun&ion was not to the
Courts there, but to the Party who was
the King's Subjett.
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Hayn verfus Hayn & 2. Adwno 17 Car. 2,

YEnding the Suit, and after Replica-

~ tion, and before Iflue joined, the
Defendant got a Releafe from the Plain-
tiff, and at the Hearing brought a Wit-
nefls to prove it.

It was infilted for the Plaintiff, That

this Releafe could not be produced in
Evidence, becaufe the Reality of it could
not be tried, for it might be fraudulent,
or.obtained by Surprize.

. The Court offering a Tryal at Law
upon any fuch Iffte, it was objeded,
That an Iflue ought to be firft joined in
this Court upon a Point to be tried
here, before the Gourt could dirett a
Tryal at Law.

After Confideration upon this Point,
both at the Bar and Bench, it was or-
dered that the principal Caufe fhould
{tay, and that a new Bill {hould be ex-
hibited againft the Releafe, o that the
Truth of it might be examined, and
both Caufes to be heard together.

Ste-
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Stephens vexfus Baily. Anno 17 Car. 2.

with the Plaintiff for a Sum of
Money to convey an Eftate to him, but
dies before the Conveyance was per-
felted.

The Defendant, being the Heir of
the Leffée pur aunter Vie, enters, and holds
the Land as Special Occupant 5 and-a Bill
being brought againft him to perfe&
the Affurance, he demurred to it, and
it was infifted for him, That he was in
Pofieflion as an Occupant, and o was
not prizy to his Father who made the
Contract.

Mazynard on the other Side argued,
That an Occupant is liable to an Aition
of Wafte, and that was the Dear of
Worcefter's Cale; and that an Occupant
was bound by this Agreement in Equi-
ty : That the Plaintiff, who was out of
his Money, ought to have Relief: That
where a Man contradts for the Purchafe
of Lands, and dies before the Aflurance
1s executed, the Heir of the Vendor
ftands trufted for the Purchafer, and is
compellable in this Court to execute the
Eftate to him, and that Trufts here are
of another Nature than Ufes are at
Common Law : That a Covenaat doth

not

17 Car. 2. LEﬂée for another Man's Life contralls
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not bind an Occupant at Law, becaufe
the Eftate which he poffefleth by the
Occupancy is not Aﬂ%ts in Law 3 but
here it is a Truft : That if a Copyholder
takes Money, and covenants to convey,
his Heir is not bound at Law, yet this
Court will compel him. - "

So in this Cafe, the Lands are bound
by the Agreement in whofe Hands fo-
ever they fall.

Mr. Finch for the Defendant infifted,
That this was not like the Cafe of a
Copybolder 5 for the Lord is bound to
admit the Heir, and then he is in by
Defcent, and he may have an Ejetment
before Admittance’y ’tis more like the
Cafe of one feifed in Fee, who con-
tralls to fell, and dies before any Af-
furance, and without Heir, fo that his
Lands efcheat to the Lord : This Court
will not compel that Lord to convey to

the Vendee. But Maynerd faid, The

Reafon’was, becaufe by f{uch Convey-
ance the Lord would lofe his ancient
Services which were due before the
Lands efcheated. \
To which it was replied, That this
did not feem to be a tolerable Reafon,
becaufe the Lord might make fuch a
Conveyance referving the ancient Ser-
vices. But it being referred to Juftice
Tyrrilly he certified, That having ad}rici
€
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fed with the Judges, he was of Opinion
that the Defendant ought to anfwer;
and fo it was ordered. .

Humden verfus Brewer. Awrno 18 Car. 2.

Ichard Hamden made the Plaintiff
and his Widow joint Execniors of
his Will, but upon this Condition, That
if his Widow married, her Executor-
thip fhould ceafe, and then the Plaintiff
fhould be fole Executor. i
A Bill was exhibited by .the Execu-
tors, and an Anfwer put if, and feve-
ral interlocutory Orders made, and
among(t the reft, an Order by Confent,
to refer the whole Matter in Difference
to the Arbitration of another Perfon.
Then the Widow died, and now the
Queftion was, Whether there could be
any farther Proceedings on this Bill, or
whether there muft be a Bill of Revi-
vor? And it being referred to the Chief
Juftice Bridgman upon this Point, he
was of Opinion, That there muft be a
Bill of Revivor. Serjeant Fountaine op-
pofed it 5 but notwithftanding a Bill of
Rewvivor was brought, and it was to re-
vive all the former Proceedings, and
particularly that Order made by Con-

ﬁ”to
To
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To this Bill the Defendant demurred,
for that it fought to revive the Order
made by Confent, to which the Woman
was a Party, and fhe being married fince
her Executorfhip, her Confent was de-

termined 5 and upon Debate, the De-
murrer was allowed. o

Cﬁﬁ) & al. verfus Spramger & VVeﬂwaod.
Anno 19 Car. 2. =

H E Plaintiffs being Infants, ex-

hibited their Bill againft the De-
fendants as Executors in Truft for them,
and it was to have an Accompt of the
Profits of the Eftate with which they
were entrufted. The Cafe was thus :

The Defendant Weftwood, both at the
Time of the Death of the Plaintiffs

109

19 Car, 2,

Teftatrix, and long before, had em-

ployed a Farm, part of her Eftate; for
her Ufe and Benefit in fatting Cattle.
After her Death, he ufed the Farm as
before, and fatted Cattle. and fent them
to Spranger, the other Executor, to fell;
which he did, and laid out the Money
in lean Cattle, which he fent back to
Weftwood, who received them, and fat-
ted them on the faid Farm, and after-
wards fold them at feveral Markets.

Wefi-
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Weftwood became infolvent, and it was
now endeavoured to sharge Spranger
with the Money which he had attually
received for the fat Cattle, and for
which he had given feveral Receipts,
upon this Rule, That every Truftee onght
to be charged with bis own Receipts 5 and
thereupon it was decreed, That each
Executor fhould be charged for what
he had refpettively received : This was
by the Mafter of the Rols.

Serjeant. Maynard not fatisfied with
this Decree, faid, It was no Devaffavit
for one Executor to pay or deliver over
the Teftator's Eftate to another Executor,
becaufe each hath a Title to the whole
and here was nothing done by Spran-
ger but what was for the Benefit of the
Eftate. That he ought not to be charged
with the Money for the fat Stock, when
he bad returned it to the Eftate in lean,
but thar the other Executor ought to be
anfwerable for the whole, S

Afterwards this Caufe was re-heard
before the Lord Chancellor, the Mafter
of the Rolls being prefent 5 and Ser-
jeant Maynard infilted, That Spranger
being not liable at Law, ought not ta
be fo in Equity : That if this Decree
thould ftand, no Truftee could be fafe:
Thact the Farm ‘was in Weftwood's Ma-

3 nagement
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nagement when the Teftatrix died, and
after her Death continued ill in him'
who was a near Relation both to her
and the Children. ‘Tis true, Spramger
adted as an Executor, but he is not to
be charged, becaufe there is no Breach
of Truft; and an Executor is a Truftee,
as well to difpofe as to receive; and,
that he did not break his Truft in
felling fat Cattle, fince he laid out the
Money upon the lean Stock to be farted

on the fame Land, which were actually
" delivered to Weftwood, and taken into,
his Pofieflion.

Serjeant Fountaine on the other Side
argued, That Spranger did fufpe Wefi-
wood’s Sufficiency, and therefore ought to
bave kept the Money, and not bought
lean Cattle for him : That if two Tru-
ftees give Receipts, they fhall be both
charged, tho’ they did not aftually re-
ceive the Money. tee Towly vet Chalo-
ner, Cro. 312. contra. As to the fat
Cattle, the Value of them before they
were fold, and the Money afrerwards,
was Affets in Spranger's Hands to charge
bim by any Creditors to whom he was
. liable, and this by receiving the Mo-
ney for which they were fold ; and
the Executors are not bound to ma-
nage the Farm as in the Life-time of
the Teftatrix, but wpon the firlk Op-

portunity

I11
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portunity to turn the Stock into Mo-
fey. LT

Lord Chancellor. Since the Farm was
in Weftwood’s Pofleflion when the Tefta-
trix died, if the Cattle had afterwards
died, or had not been fold, Spranger
had not been chargeable. It muft cer-
tainly be good Husbandry for the Exe-
cutors to fell the fat Cattle, and to buy
lean; and Spramger hath committed no
Fault in what he did.

" As to the Allegation, That where
the Receipts can be diftinguifhed, each
Truftee is to be charged with fo
much as he received ; it is very true:
But Spranger ought not to be charged
with his Receipts, becaufe he laid out
the Money for Stock to be fatted on
the fame Farm, which was afterwards
difpofed by Weftwood; and did fo or-
der, and declare and explain the for-
mer Decree made in this Caufe accord-
ingly.

Ailler
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Miller & Ux. verfus Kendrick & Vylett.
Anno 19 Car. 2. |

- Iliam Kendrick, feifed;of Lands 19 cer. 4.
\ % in Fee worth go L per Annum,
fettled the fame to the Ule of Thomas,
bis eldelt Son, for Life, Remainder to
Truftees for 96 Years, if Thomas [bould
Jo long live, to preferve contingent Re-
mainders ; Remainder to Martha, the
Wife of Thomas, for Life, for her. Joins
ture ; Remainder of thefe and all other
his Lands, of which Thomas was Tenant
for Life, to the firft Son of Thomass in
Tail Male, with divers Remainders
over : In which. Settlement, there was
a Power for Thoseas at any Time during
his Life, by any Writing, ¢ . to limit
and appoint the {aid Lands of gol per .
Aunnre to any other Wife, that Thomas
fhould have, for Life, or to any of his
younger Child or Children, or to any
other Perfon for their Ule, o a5 fuch
Appointment be made to commence after the
Death of Martha, and for the Life or
Lives only of fuch Child or Children,
and for their Maintenance. |
Thomas had Ilue Marthay now the
Wife of the Plaintiff Miler, and ano-
ther Daughter , and one So‘n, the De-
fendant Kendrick; and having no cg‘;\erv
i av
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‘Way to make Provifion for his Daugh-

ters, he in May 1657, for the natural
Love and Affeftion which he bore to
them, and for their Education and Main-
tenance, grants, bargains and fells thefe
Lands to Vylett, to Have and to hold to
him and his Afligns for the Lives of his
faid Daughter Martha and her Sifter, &v.
to commence after the Death of Thomas,
and Martha bis Wife ; whereas the
Power given to him was, That bhe
might limit it to them, to commence
after the Life of Martha bis Wife only.

~ And now the Plaintiff fuggefts, that
fhe had no other Provifion but what fhe
had under this Deed, and that her Fa-
ther apprehended he had well purfued
the Power which he had to make Provi-
fion for her,but that the Defendant taking
Advantage that it was not literally pur-

Jued : Whereas it was in Subftance pur-

fued, and the Eftate granted to Pylent
was not more, but lefs, than Thomas
had Power to grant, for he had Power
to grant it to commence after the Death of
Martha bis Wife, and he had granted it
to commence after his own Life, and the
Life of Marthay and this Miftake did
happen, by reafon that in the Settle-
ment the Lands were limited to Thomas
for Life, Remainder to Truftees for a
Jointure for Marthe ; and it was charged
18
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in the Bill, That in Equity that Miftake
ought to be rectified, otherwife ' there
would be no Provifion for the younger
Children.

~ The Defendant Kendrick demurred,
for that the Deed of Settlement and
Deed to Fjyletr were both woluntary
and it appearing by the Bill, that the

Deed to Pylett was void in Law, being

defective in the Execution of the Power,
it ought not to be fupplied in Equity 5
for if fuch Defelts fhould be helped
here, it would be in vain to employ
Men of Skill to draw Conveyances and
Settlements, for any Man might do it.
"Tis true, if the Deed had not been
‘woluntary, but in Confideration of Mo-
ney really paid, it might have been
otherwife : Befides, this did not feem
to be a Miftake, but defignedly done
for if the Eftate had been made to
commence upon the Death of Marthe,
then Thomas himfelf would have loft

his Eftate for Life. |
The Court was of Opinion, That the
Law being againft the Plaintiff, Equity
would not help, but ordered to fearch
Precedents 5 ¢and thereupon a Precedent
was produced for the Plaintiff, 6 Fuliz,
40 Eliz. Price and his Wife againft
“Green, (viz.) The Father being feifed
in Fee, fettied the Lands by a Cove-
I2 nant
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nant to f{tand feifed to the Ufe of him-
felf, Remainder to his eldeft Son in
Tail, referving a Power to himfelf tq
make Leafes of part of it for 40 Years;
who ‘accordingly made a Leafe for the
Benefit of a younger Child, which
came by Affignment to the Plamtlff
and which the eldelt Son would have
avoided, beeanfg the Power was not well
raifed by a Covernans to ﬁand feifed.  But
it appearing.to the Court, that the
elde(t Son was greatly advanced by

the Father; and that the Conveyance
which was by, Covenant to [land [eifed,
was intetided, to be by Livery; and be-

ing advifed, that it would be as well by.
Covenant to ﬁaml Jeifed,” the Court did

,decree ‘That the Plaintiff thould hold

till the Defendant evicted him by Law;
and did decrec likewife, That the De—
fendant fhould admit the Power to make
the Leafe good in Law, if he did not
prove an Entail paramount that Settle-
ment.

Baler
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Baker verfus Hellest.  Anno 19 Car. 2.

TH E Heir of the Mortgagor exhi- 19 Ger. 2.
4§ Dbited his Bill againft the Aflignee
of the Mortgage, fetting forth, That he
had bought in feveral Incambrances for
a very {mall Confideration, and would
now f{ubject the Lands for the Payment
of more than he had really advanced:
Therefore he prayed, That the Defen-
dant, who was an Attorney, might fet
forth what he had juftly paid to buy
in thofe Incumbrances, and that the
Plaintiff’ might be relieved, &e.

The Defendant for Anfwer fets forth,
That he did not defire more than what
was really due: Buat as to that part of
the Bill which fought a Difcovery of
what he had really paid, he demurred,
and infifted, That he ought not to an-
fwery for if he bought in the Incum-
brances for lefs than was due, there
was no Reafon the Plaintiff fhould
have any Benefit of the Bargains and
upon Debate, the Demurrer was al-
lowed.

I3 Harding.
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Harding verfus Nelthrope. Anns
19 Car. 2.

59 Car. 3. TH E Defendant purchafed feveral
Lands charged with a Rent of
40l per Anmum, and fold part there-
of for a valuable Confideration to the
Plaintiff; and covenanted, That the
fame, were free from all Incumbrances

done or committed by bize.

Afterwards the Grantee of the Rent
diftraingd on thefe Lands for the Ar-
yearages of the Rent. Now tho’ this
‘was not an Incumbrance within his
Covenant, yet the Plaintiff exhibited
his Bill to be relieved, for that the Ven-
dor knowing the Incumbrance, and
concealing it, he by Fraud brought the
- Plaintiff to purchafe, and therefore he
ought to indemmnify him againft this
Incumbrance. The Lord Keeper in-
clined to relieve him, becaufe the Ven-
dor did know the Lands were charged
with the Rent, and it was a Fraud to
fell them without difcovering that In-
cumbrance : Like the Cafe in Croke,
where a Counterfeit Stone was fold for
a Jewel, knowing it to be counterfeit;
it was held that an A&tion of Debt would
lie. And now in the principal Cafe, 2
Tryal at Law was directed to try, whe-

ther
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ther the Vendor did know that the Lands
were charged with the Rent when he
fold them ; fo that if it was found that
he did know it, the Court feemed to
incline that he ought to be relieved,
becaufe he was drawn in by a Fraud to
make the Purchafe.

Hawtry vexfus Trollop. Anno 19 Car. 2.

HE Defendant pleaded to the

Bill; which Plea, upon hearing

the Caufe, was over-ruled, and the De-
fendant was ordered to perfe¢ her An-
fwer upon Interrogatories: And after-
wards upon a Motion it was ordered,

That fhe fhould have a Copy of the

Interrogatories, and anfwer by the Ad-
vice of Counfel. And tho’ on the other
Side it was infifted, That this was againft
the Courfe of the Court, for any Perfon
who was to be examined on Interroga-
tories, to anfwer by Advice of Counfel 5
yet upon Debate the Matter was fertled,
That fhe fhould have a Copy of the
Interrogatories, and anfwer by Advice
of Counfel ; and fo it hath been-pradi-

fed in like Cafes fince.

14 Darcy
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Darcy verfus Darcy.  Anmo 20 Car.'s.

20 Car. 2. *HE Plaintiff was eldeft Son by a
’ T fecond Venter, and had a Rent-
charge of 200l well fettled on him;
and the Defendant was the eldeft Son
by the firft Venter. The Bill was to be
relieved for this Rent-charge of 200 I. per
Annune, for which there was half a Year
then in Arrear; fuggefting, That the
Defendant did not keep any Stock upon
the Ground, but converted the fame
into Tillage, fo that there was not f{uffi-
cient for the Plaintiff to diftrain, and
that he was- without Remedy, but in
Equity, and therefore prayed a Decree
againft the Defendant for the Arrears and
growing Payments. To which the De-
fendant demurred, for that the Lands
being only charged with the Rent at
Law, there was no Equity to charge
the Perfon of the Defendant. But be-
caufe it was further elledged in the Bill,
That there was a legal Defe& in the
Aflurance, which ought to be made
good im Equity, it being made upon
a gocd Confideration 5 therefore thé
Demurrer was over-ruled.
- Then the Defendant anfwered, and
denied that he always converted the
Lands to Tillage, or that the {ame were
not
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not open to a Diftrefsy but faid, That
there had been oftén a Stock worth
250 L. upon the fame. TR

Upon hearing the Caufe, the only
Equity infilted on was, That the Defen-
dant employed all the Lands to Tillage,
and kept no Cattle on the fame. The
((llourt would be attended with Prece-

ents.

- One Precedent, 20 Fan. 1666, be-
tween Seymonr 5 « Boreman , and * Yate s
(viz.) Thoweas Yate the Father, Fobn
Yute the Son, and Francis the Grandfon.
The Bill was grounded on an Agree-
ment upon the Marriage of Fobn Yute,
with Francis his firlt Wife, by a Tri-
partite Indenture, 15 Car. 1. by which
Thomas was made Tenant for Life, Re-
mainder in Tail to Johx, who had Iffue
by that Marriage the Defendant, his
eldeft Son. The faid Fob~ did after-
wards, upon the Marriage with Eliza-
beth his fecond Wife, and Mother of
Francis  the. then Plaintiff , covenant
to levy a Fine, to the Intent that Eliza-
beth might, after the Death of Thomas
and' the faid Fobz, have and receive
150 [ per Anmum out of the Lands for
her Life; and if he thould kave Heirs
Muales, then thofe Heirs Males thould
have another 150/ out of the Lands
during

¥a1
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during the Life of Elizabeth; and- after
her Deceafe, the Heirs Males of his Body
and of Elizabeth fhould have 300 I per
Awnnune, with a Claufe of Diftrefs and
a Covenant to make further Affurance.

- Jobn died in the Life-time of Thomas,
his Father ; then Elizabeth fold her Right
to the 14ol. to the Plaintiff Boreman ;

" then Thomas died, and the Lands de-

{cended to the Defendant as Heir to the
Grandfacher, being the eldeft Son of
Fobn by the firft Venter, and he had all
the Deeds, and refufed to pay the
Rents, pretending the Lands were not
fufficient, and that the Limitation was
defe&tive in Law ; and that the Lands
lay intermixt with others, and the Boun-
daries confufed, fo that’ the Plaintiff
could not diftrain: Therefore prayed
Relief, and to difcover and fet forth
the Boundaries and the Rents arrear,
gd that the fame might be. decreed,
Co ;

The Defendant in his Anfwer fet
forth, That the proper Remedy was at
Law, and that Boreman had not a good
Title, becaufe the Grantee for Life did
not attorn, and fo the Conveyance of
the Rent to him from Elizabeth was
not good. .

On
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On the firlt Hearing, a’ Commiffion
was direted to fettle the Boundaries
and the Commiflioners certified, That it
was'done, and that the prefent Rent was
but 70 L per Awnum. On the fecond
Hearing the Point was, That tho’ the
Limitation of 150/ per Aunum was de~
feGtive .in Law ; for Francis being not
named in the Limitation, that being to
the Heirs Males; and he was not Heir
Male, for Jobn his Father had a Son by
another Venter, the now Defendant;
yet the Court,was of Opiniom, That by
the true Meaning of the Marriage Agree-
ment, the Plaintiff Francis is a Perfon
well defcribed to take the Rent, and yet
to be relieved, and the Rent to be paid
to the Plaintiff daring the Life of El-
zabeth.

The Difference between thefe Cafes
was, (wviz.) In the principal Cafe, the
Rent was well limited to the Plaintiff
‘Darcy in Point of Law, by the Name
of the Son of the fecond Venter, and
he might diftrain; but in Boreman’s Cafe
he had not any Remedy at Law for want
of an Attornment, and by reafon the
the Lands lay intermixt : Nor had Fras-
¢is, the other Plaintiff any Remedy at
Law, becaufe he was not Heir Male to
his Father, but the Defendant by ano-
ther Venter was his Heir Male 5 yet they
were relieved. - Ano-

123
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Another Precedent, 22 FJunii 1644,
Terrers vei Noby. [ An Annuity was

devifed, and by the {ame Will the Lands

were devifed to another s this being a
Rent-Seck , and withont Seifin, and no
Power of Diftrefs, and the Devifee of
the Lands having promifed to pay the
Annuity, the Court did decree him to
give Seifin of the Rent.

"And now in the principal Cafe it
was infifted for the Plaintiff, That here
was a Defe® of Diltrefs, and that
the Arreats of 200 per Annum were
now 1000 . and the Land but 200 /. per
Annuwe : But the Court declared, That
unlefs there was a Fraud to hinder the
Plaintiff from diftraining, they could
not give Relief here 5 and that it (hould
be referred to a Tryal at Law, whether
there was any Fraud or not; and 2
Tryal was thereupon direted. ‘

Seabourn
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Seabourn verfus Chilffon.  Anno
a 20 C@r. 2, .

“FHE Phintiff’s Father and Mother so car. 2.
in their own Right were feifed in
Fee of the Lands in Queftion, in which
one Price had an Eftate for Life; and in
the Year 1643, they covenanted to levy
a Fine thereof to the Ufe of the Father
and Mother for Life, and to the longeft
Liver of them, Remainder to their firft
Son (wiz. the Plaintiff ) in Tail-Male,
with feveral Remainders over : The Fa-
ther furvived, and then (as the Bill
{uggefts) forged another Deed, declaring
the Ufes of the Fine to be to the Father
and Mother, and to the Suruivor of
them, and to Ais or her Heirs, under
which Deed the Defendant - purchafed
the Lands of. the Father, whois fince
dead ; and Price, the Tenant. for Life,
being (till living, the Plaintiff exhibited
his Bill, to perpetuate the Teftimony of
his Witnefles to prove the true, and to
difprove the forged Deed. - -
The Defendant demurred to_the Bill,
for-that he was a real Purchaler under
the pretended Deed, believing it was
a true and real Deed ;5 and therefore
inafmuch as it was to draw under Exa-
mination a Matter of Forgery agaigﬁ 3
R €2
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dead Perfon who could not anfwer for
himfelf, and to get Aid to impeach a
real Purchafer 5 the Defendant did infift
upon it, that he ought not to anfwer,
nor the Plaintiff be permitted to pro-
ceed any farther, |

And upon Debate it appearing, that
the Tenant for Life was ftill living, fo
that the Plaintiff could not try his Title
at Law ; and that this Court is obliged
in Juftice to preferve a Title at Law,
which by fuch Impediment counld not
at prefent be tried, the Demurrer was
over-ruled. | |

Langton verfus Afbley. - Anno
20 Car. 2.
Shley became a Purchafer from a
Perfon who had conveyed the
purchafed Lands to one Tracy, in Truft
for the Payment of all his Debts, and
had a Conveyance both from the Per-
fon himfelf, and from the Truftee
Tracy,

The Plaintiff being one of the Credi-
tors, exhibits his Bill again{t 4fbley, as
being a Purchafer under that Truft to
pay Debts, &v.

It was infilted for Afbley, That the
Conveyance to Tracy being general,

I (viz.)
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(viz.) for Payment of all bis Debts,
who made the Conveyance, and none
of his Creditors being Parties to it,
that it was revocable at his Pleafure,
and meerly wolumtary 5 and that it
had been fo  adjudged by the .Lord
Keeper Coventry, that {uich Conveyances
arc ambulatory ; and that if a Man make
a Conveyance to another in Truft, to
pay all his Debts mentioned in a Schedule,
and all other his Debts, that as to all
the Debts, befides thofe mentioned in
the Schedule, fuch Conveyance is frau-
dulent againft a Parchafer.

But for the Plaintiff it was infifted,
That if the Deed to Tracy was revocable
by the Party that made it, yet Afbley
purchafing under that Conveyance, had
now confirmed it.

Pist verlus Scarlett. Anno 21 Car. 2.

/ I ‘HE Plaintiff brought a Bill againft
" the Defendant, as Executor of the
Obligor, to difcover Affets, and to com-
pel the Payment of the Debt. .
The Defendant demurred, for that
the Plaintiff had brought an A&ion
againft him at Law ; to which the De-
fendant bad pleaded Plene Adwinifira-

Wi’o
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vit. But the Demurrer was over-ruled,
and the Defendant ordered to anfwer
without Payment of Cofts.

Booth werlus Sanifry.  Anno
a1 Car. 2.

=HE Plaintiff was indebted to the
- Defendant by Bond, and one
Browr was indebted to the Plaintiffy
Brown gave a- Judgment to the Defen-
dant for the Debt which was owing to
him by the Plaintiff, and the former
Bond was delivered up, and a new Bond
given by the Plaintiff, That he would
pay the Money, if Browz did not. Af-
terwards the Defendant promifed the
Plaintiff, That if at his own Charge he
would extend Brows’s Lands, he would
deliver Up the new Bond ; and it bein
proved that he did make fuch a Pro-
mife, and that he did at his own Charge
extend the Lands, the Bond was or-
dered to be delivered up, tho’ the Ex-
tent would not fatisfy the Debt ;- and
Brawn became infolvent.

Glan-

2
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Glanvill verfus Fennings.  Anno
21 Car. 2.

HE Bill was to be relieved againft 21 G 2.
two Bonds, one given by the
Plaintiff, and another by his Wife ;
the Defendant telling the Plaintiff, That
bis Wife ( who was his Kinfwoman )
was a good Fortune, and that he would
help her to the Phintiff for a Wife,
for which he muft give him fomething
for his Pains: Whereupon the Plaintiff
gave him a Bond of 400/ with a Con-
dition to pay 200/ on a certain Day ;
and afterwards the Defendant went to
the Woman, and got another Bond
from her of the fame Penalty, and up-
on the fame Terms; and the Equity
was, That this was a Cheat, for nei-
ther Huasband or Wife had any For-
tune. : R
But the Defendant proved, that the
Plaintiff had 1200 /, with his Wife, and
therefore infilted, that the Bond given
by him was good; but the Woman
being cheated, for thar her Husband
had no Eftate, but was a broken Mer-
chant, her Bond was ordered to be de-
livered up, and cancelled.

K Aftora
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Attorney General verlus Sir George Sands.
In the Exchequer, Anno 2% Car. 2.

21 Car. 3. SI R Ralph Freemar purchafed a Leale
for Years of f{everal Manors, and
afterwards purchafed the Inheritance in
the Name of Sir George Sands, who was
his Son-in-Law, in Truft for Sir Ralph
and his Heirs. Sir Rabph by Will ap-
pointed, That Mr, Freeman, whom he
made his Executor, and Sir George Sarnds,
fhould join in a Conveyance of Part of
the Eftate to Freeman Sands, and other
Part to George Sands, the two Sons of
Sir George Sands, and to their Heirs, the
Refidue to all and every of the Sons of
Sir George by his then Wife, and to
their Heirs who fhould be living at the
Time of the Death of the Teftator ; at
whofe Death, Sir George bad two Sons
then living, viz. Freeman and George
Sands, but afterwards he had another
Son named Freewtan Sands.

- Mr. Freemarn the Executor renoun-
ced, and afterwards Adminiftration was
granted to Sir George Sands, no Con-
veyance being made either of the Leafe
or the Inheritance to George Sands
¢ehe Son, by his Father Sir George, who
had both the Term and Inheritance in

Trult
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Truft for his faid Son by the Will of his
Grandfather as aforefaid.

Freeman Sands killed George his Bro-
ther, and was afterwards atrainted, and
executed for the faid Murder.

The Queftion was, Whether either
of thefe Trufts, either of the Leafe or the
Inheritance, were forfeited by this At-
tainder of Felony, to the King, of whom
the Lands were held, who by his Attor-
ney f{ued Sir George in the Exchequer on
the Equity-fide to anfwer the Profits,
fuppofing the Trufts to be forfeited by
the Felony. | ‘

The Cafe was {everal Times argued at
the Bar, and at the Bench by Hale Chief
Baron, and by Baron Turncr; Rainsford
being removed into the King's-Bench,
and Atkyns difabled by Age; and both
argued, that this Truft was not for-
feited. They both agreed, That Ceffui
gue Traft in Fee or in Tail forfeits the
fame by an Actainder in Treafon, and
that the Eftate was executed in the Kinﬁ
by the Statutes 27 H. 8. cap. 10. an
33H.8. .

That an Alien who is Ceftui gue Truft
~of any Eftate, fuch Truft belongs to the
King : And the Chief Beron faid, That
it was the Opiniion of the Judges in
Holland’s Cafe, in which he wds of
Counfel Arno 23 Car. 1. that an Alien

K 2 hatly
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. bath no Capacity to purchafe but for
the King’s Ufe.

As to the King’s Debt, both by the
Common Law, and by the Practice of
this Court, which is part of that Law,
Ceftui que Truft, being indebted to the
King, he fhall have Execution of this
Truft ; for before the Statutes 4 H. 7.
c. 17. and 19 H. 7. c. 5. there are ma-
ny Precedents in the Reign of K. Henry
the Sixth, that the Writ of Extendi fa-
cias, for levying the King’s Debt, was
not only on the Lands of the Debtor,
but of any other Perfon whatfoever
who was feifed to his Ufe; and the In-
tereft of the King’s Debt did attach
upon the Power which his Debtor had
to revoke a Settlement which he had
made of his Eftate. Pafc. 4 Fac. Ford's
Cafe: A Security taken in Truft for a
Recufant, is liable to. the King’s Debt
of 20/. per Month : So that where the
King’s Debtor hath the profitable Part
of the Eftate, the King fhall not lofe his
Debt by any Fiction of Law.

It was alfo agreed, That the Truft of
the Inheritance could not be forfeited
for Felony : And this the Court held
clear, and cited 3 Rep. Marquifs of F}in-
chefier’s Cafe. 12 Rep. 12. 5 Ed. 4. 2.
-2 (ro. 513,

That



Reports in Chancery.

That if an Inheritance is forfeited for
Felony, it muft efcheat to the Lord
for want of a Tenant. But here can be
no fuch Want, becaufe the Ceffxi que
Truft is Tenant; and therefore till the
Statute 19 H. 7. cap. 15. the Lord could
not feife the Lands of which the Villain
was Ceftui que Ule.

Now if it fhould be demanded, What
will become of this Truft if Cefini gue
Trufi die without Heir? 'Tis anfwered,
That in {uch Cafe the Lands will be
difcharged of the Truft: As if Tenant
in Fee of a Rent die without Heir, or is
attainted of Felony, the Land is dif
charged of the Rent.

"Tis true, a Leafe in grofs, the Truft
thereof fhall be forfeited for Felony, or
upon an Ountlawry in a perfonal Aftion,
but not a Leafe to attend the Inheri-
tance. Earl of Somerfer’s Cafe. Hob.
Dacomb’s Cafe. 2 Cro. Babington’s Calfe.
Sir Walter Rawleigh's Cafe.

A Leafe for Years, if ‘tis of never fo
long Continuauce, and affigned in Truft
for 7. 8. and his Heirs, yet it fhall go
to his Executors ; for Trufts are ruled
according to the Courfe of Courts of
Equity. I

A real Chattel vefted in the Wife fur-
vives to her Husband, but nct the Trult
of fuch a real Chattel. Co. Lit. 69.

K3 So
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So if Cefui gue Truft binds himfelf
and his Heirs in a Bond, this Truft is
not Aflets in his Heir, tho® this hath
been queftioned in my Lord Hyde's
Time ; but clearly the Truft of a Leafe
for Years is Affets to charge an Execu-
tor in Equity ;" but a Truft of a Term to
attend the Inheritance goes to the Heir,
and not to the Executor, for 'tis only a
Shadow kept on foot to anfwer fome
Purpofes, and hath a great Refemblance
to the Cafe of Charters and Deeds
which go with the Inheritance to the
Heir; but if granted over, the Parch-
ment and VWax fhall go to the Grantee
and his Executors. 4 H.7. 10,

In the principal Cafe, the Truft of
the Leafe is not forfeited to the King,
becaufe the Leafe it felf was never in
Freeman Sands, who was attainted of
the Felony, nor the Truft in him as a
Chattel 5 for in fuch Cafe he muft be
either’ Executor or Adminiftrator to
George his Brothers and it was never
the Intent of the Teftator that the Leafe
and the " Inheritance fhould be con-
founded, but kept feparate.

" Befides, Freeman could not have the

Truft but as Heir to George, and as long
as he had the Inheritance in him, and

ifo longer.  Judgment againft the King's
A;ttoxneyo -

%’orej !
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Porey verlus Fuxon. Anno 21 Car. 2.

TH E Bill was againft the Defen- , csr .
dant Sir William Fuxonm, as Exe-
cutor of the late Archbithop of that
Name 3 and fets forth, That he had the
next Prefentation to the Mafferfhip of
St. Croffe, and that in his Life-time he
did dire& Sir William to give it to
Dr. Porey. ‘
Upon the Hearing, the Lord Keeper
diretted a Tryal at Law, Whether this
was a Trult in Sir William Fuxon the
Execator or not? And at the Tryal the
Court declared, That~a Tralt might
arife by Parole, or that the Executor
might be a Truftee by the Will of the
Teftator, tho’ it was not mentioned in
the written Will: And a Verdi&t was

found for Dr. Porey.

Seymour ver{us Nofworthy, Anmo
21 Car. 2.

H E Defendant pleaded, That he 21cer 4

was a Purchafer for a valuable ’
Confideration : But this was ruled to
be no good Plea, becaufe he did not
slead the Puarchafe made from one of
the Plaiatiff’s Anceltors; for a Purchafe
K 4 from
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from a Stranger who might have no
Title, was held no good Plea 5 and the
Defendant was ordered to anfwer.

Dolben & al. verfus Prittiman. Anno
21 Car. 2,

Ands being devifed by Mr. Hough-

ton for the Payment of his Debts,
the Creditors exhibit their Bill againft
the Heir and Executor to have the
Lands fold, and had a Decree for that
Purpofe. And now the Creditors by Book
and by Simple Contra¥ moved to have
Intereft for their Debts, which had been
proved before the Mafter, and to be
ftanding out above twelve Years, al-
ledging that there was fufficient to pay
all.  But it was denied by the Court,
for that Shopkeepers fold their Goods
at a Price accordingly, when they were
not paid in ready Money.

Day
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Day ver{us Hefler. Anno 22 Car. 2.

’“l" H E Bill was to have an Accompt 22 Car. 2.
of a Partnerfhip; to which the
Defendant confented, upon Condition

the Plaintiff would feal the Indenture of
Partnerfhip, and pay 330/

The Matter was referred to Sir Faufti-
nian Lawin, to {ee the Plaintiff feal the
Indenture, and to ftate the Accompt,

Afterwards he made his Report, That
the Parties had fubmitted to refer the
Matters in Difference to Arbitrators, and
if they could not agree, then to an
Umpire ; who, inftead of taking Care:
to fettle the Indenture and the Ac-
compt, did award, That the Partner-
fhip fhould be diflolved, and that the
Defendant fhould pay back the 330/ .
And the Mafter having grounded his
Report upon this Award of the Um-
pire, the Defendant excepted to it, as
grounded upon an Extrajudicial Award
of Things not in Difference, and con-
trary to the Bill and Anfwer, and Or-
der of the Court; for which Reafon he
excepted likewife again{t the Award,
and the Exceptions were allowed.

Tefi-
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- Wefthall vcrﬁ]s‘ Carter.  Anno 22 Car. 2.

svcan s FHis was a Bill of Revivor, where

o the principal Caufe was heard,
and an Iffue dire@®ed to be tried, and
afterwards one of the Plaintiffs died
before the Tryal 5 yet it went on, and
a Verdi& againft the Defendant.

Now the Plaintiff in the Bill of Re-
| vivor prayed to have all the Proceed-
‘ings revived, and the Benefit of the
Verdiét.

The Defendant by his Anfwer fets
forth, That the Plaintiff’s Witnefles were
examined in the firlt Caufe twice to the
faroe Thing, which was irregular; and
that a Witnefs examined in the Canfe
in this Court, and at the Tryal, {wore
Matters varying from what he had
fworn in this Court, and fo prayed he
might havé a new Tryal,

The Plaintiff replied, That fhe was
Executrix to her Husband, and was en-
titled to the Bill of Reviwor, and did
demur to fo much of the Anfwer as
did fet forth the pretended Irregularity
in the Examination of the Witnelles
in the Original Caufe: And as to the
Variation of the Evidence Pzod woce at
the Tryal, and what had been depofed
here, fhe infifted, That it ought not to

be
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be fet forth in an Anfwer to a Bill of
Revivory and upon hearing Counfel

on both Sides, the Demurrer was al-
lowed.

p,
Holeombh ver(us Rivis, Amno 22 Car.2. 1.0 127V

H E Defendant and one Colins 2 cor. 2.

were Fators for the Plaintiff in
Spain before the Year 1654, and in that
Year they fent him an Accompt to Lon-
dor, in which they charged themfelves
with feveral of the Plaintiff’s Goods
remaining there in Specie. Afterwards,
(viz. in the Year 1656) there happen'd
to be an Embargo on Englifh Ships and
Goods which were in lpain, and all
thofe Goods were feifed, and the De--
fendants imprifoned. And now (Col-
lins being dead ) a Bill was exhibited
againft the Defendant, being the other
furviving Fator, to have an Accompt
of thofe Goodss to which Bill, the
Executrix of the dead Man was not
made a Party.

It was infifted for the Defendant,
That by reafon of the faid Seifure and
Imprifonment he could not accompt,
having loft his Books in the Seifure,
and never {een them fince ; and that he
had been twice in Ewgland with the

Exe-
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Executrix of Collins fince the Embargo,
and that the was made no Party; and
that in this length of Time it would be
hard to draw him into an Original Ac-

compt.

The Court declared and refolved for
Law, That tho’ among{t Merchants Fus
accrefeend; hath mo Place, yet the for-

viving Faffor is to accompt for what

was made or received by himfelf or Co-

fatfor ; and yet it was agreed in this
‘Cafe, that an Accompt lies againft the

vxecntrix Of the dead Fator: And it
was ordered, That fince there was no
Exception to the Accompt which was
fent hither, nor any tdll after the
Seifure, that therefore the Defendant
fhould only accompt for, and fatisfy,
what had been made by Sale of the
Goods in the former Accompt before

the Seifure, and that he fhould not be

charged for more than what upon his
own Qath he fhould declare to have
made.

Gledwin
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Gladwin & al. verfus Sewill. Anno
22 Car. 2.

HE Plaintiffs and the Defendant 22 car. 2.
were all Creditors of one Steer,

who was a Lead-Merchant, and who

on 19 Fan. 18 Car. 2. was declared a

Bankrupt 5 and the Commiflioners af-

figned his Eftate to the Plaintiff and

others in the Month of Ofober; Anno

19 Car. 2.

The Defendant was then in Pofleflion
of this Eftate, and refufing to deliver
it to the Affignees, they brought their
Ejeltment,

Now tho’ the Deed under which the
Defendant held the Lands was dated in
February , after Steer was declared a
Bankrupt, yet the Plaintiffs were non-
fuit. Then they brought a Bill, to
difcover whether the Defendant did not
know at the Time of executing his
Deed, that Steer had committed an A
of Bankrupcy, and {o to fet forth the
Fraud of obtaining the Deed, and to
have a new Tryal.

The Defendant pleaded his Deed, and
that Steer was really indebted to him at
the Time it was executed, and de-
manded fadgment, whether he {hog.lic‘i

. l -
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difcover any Thing to weaken his Title ?
And upon long Debate the Plea was
allowed.

Butler ver{us Coot. Anma 22 Car. 2.

HE Plaintiffs being Legatees, ex.
hibit their Bill againft the De-
fendants, who were Execators, to have
an Accompt of the Teftator’s Eftate,
and that their Legacies might be paid.
The Defendants fubmit to the Judg-
ment of the Court, whether they may
not netain their own Legacies in the firlt
Place 3 and if fo, there will not be fuf-
ficient Affets to pay the Plaintiffs Lega-
cies, But 1t was decreed, That after
Debts are difcharged, all Legacies fhall
be paid in Proportion fo far as the
Eftate will extend; and not like the

“Cafe at Common Law, where Executors
"may retain their own Legacies, or pay

him who firlt gets Judgment.
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Gafeoigne verlus Sturt. Anns
22 Car. 2.

HE Bill was to have a Judgment 22 Gar. 2.

vacated, by Vertue whereof a
Leafe was extended, and fold by the
Sheriff to one Parker in Truft for the
Defendant, who had obtained the Judg-
ment, and that the fame, together with
the Bill of Sale made by the Sheriff,
might be fet afide, and an Accompt of
the Profits fince the Sale, and likewife
that the Pofleflion may be reftored, it
being alledged, that the Leafe was of a
far greater Value than what was really’
due on the Judgment.

The Defendant demurred to the Billy
for that ’tis not confiltent with the Rules
of Equity, after Judgment execated by-
Seifure of a Chattel-Leafe duly ap-
praifed, and fold by the Sheriff, to dif.
poflefs a Purchafer for a valuable Con-
fideration, but upon a bare Pretence,
That the Leafe is of greater Value than
what was due upon the Judgment, and
than what it was appraifed and fold for
by the Sheriff, who is an indifferent Par-
ty 5 neither did the Plaintiff offer by his
Bill to reimburfe the Defendant what
he really paid for the Purchafe : A:Iad

the
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the Defendant denied by his Anfwer,
that he ufed any indire& Means with
the Sheriff to have the Leafe fold at an
under Value. -

But it was ordered, That the Plaintiff
thould reply to the Anfwer notwith-
ftanding the Demurrer, and proceed to
examine Witnefles, and hear the Caufe 5
fo the Demurrer was over-ruled, but
without Cofts : And upon the Hearing,

- the Defendant was decreed to accompt,

and to reconvey.

Jobn Hanbury, vext Friend of Awuna-
Maria Hanbury, Plaintiff, vet Theo-
philum Walker , Defendant.  Adwuno
22 Car. 2.

H E Plaintiff as Grandfather, and
next Friend of the Infant Mary
Hanbury, exhibited his Bill to call the
Defendant to an Accompt, as well for
the per{onal Eftate, as for the Rents and
Profits of the real Eftate of the faid
Infant, fuggelting that the perfonal
Eftate was of" the Value of 5000/ and
the real Eftate soo /. and that the De-
fendant, who claimed the Guardianfhip
at Law as Great-Uncle by the Mother’s
Side, was a Batchelor, and that he failed
in bis Eftate, and became a Journey-
3 man
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man to another, and that he was a
Perfon difaffe@ted to the Do&riné and
Difcipline of - the eftablithed Church,
and did' conceal the Infant from the
Plaintiff and his Wife, and endeavoured
to inftruct her in a {eparate Way from
the Charch, and therefore was not a fi
Perfon to eduacate her, or to havé the
Care of her Eftate. '
The Defendant demurred, for that by
the Law he hath a Right to the Guar-
dianthip of the Infant during her Mi-
nority, he being the next of Kin by
the Mother's Side, who can have no

145

Benefit by the Death of the faid Infanty |
and that the Plainti having no man-* -

ner of Right to the Guardianthip, cr
to.the {aid Infant’s Eftate, cannot give
the Defendant a Difcharge; and there-
fore he ought not to be compelled to
give any Accompt to him of the faid
Infant’s Eftate.

But it was ordered, That the Defeti-
dant thall anf{wer to fo muach of the
Plaintiff’s Bill as demands an Accompt
of the Infant’s Eftate, and where flie
is, and how (he is educated, but with-
out Cofts; and this is to be without
Prejudice to the legal Right of the De-
fendant, both as to the Cuftody of
the Infant, and the Mariagement of her

Eftate ; but that he may proceed to take
L Carg

%«“‘.ﬂf’
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Care of the faid Eftate for her Benefit:
And afterwards the Defendant having
anfwered, the Court ordered him to
accompt yearly, but faw no Caufe to
make him give Security, till there was
a plain and apparent Fault in his Ma-
nagement of his Eftate.

Higgins verfus Town of Southampton.
Annp 22 Car. 2.

HE Phlintiff was Heir at Law to

FJobn Mills,who in the Year 1636,
devifed 37 L.per Annum to Charitable
Ufes, to be ifluing out of his Manor of
Woeiftony and a Decree was made for that
Purpofe, to which the Plaintiff ex-
cepted, for that the Manor was held iz
Capite, and fo the Teftator could charge
only two Parts in three by his Will,
which would not amount to 37 L per
Aunune.

After a long Argument, and many
Cafes cited, (viz.) Montagne's Cafe in
the Court of Wards, and Cro. Car. Af-
congh’s Cafe ; the Court was of Opi-
nion, That the whole was chargeable by
the Will, and that by Vertue of the
Stat. 45 Ebz. Of Charitable Ulfes, which
was an enabling Statute, and that the
Teftator had only miftaken the Manner

of
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of the Conveyance, for if he had done
it by Grant, it had been good for the
wholes and being by Will, the Statute
made it a good Appointment for the
whole in like manner. '

Liyyd Mil. verfus Lord Powys. Anno
22 Car, 2.

o HE Plaiﬂﬁff exhibited a Biﬂ 22 Gar. 2.

againft the Father of the now
Defendant, and revived it azainft the
‘Defendant as his Son and Heir, which '
was afterwards difmifled with Cofts: -
And the Queftion was, Whether the
Pefendant thould have the Cofts ex-
pended by his Father in the Suit, before
‘the Proceedings were revived ? And it
was ruled, That he could not, for they
were dead with the Perfon.

L 2 Wielfon
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Wilfon verfus Barton & al. Anno
23 Car. 2.

HE Plaintiff being Impropriator

of a ReCtory, fued the Defen-

dants in the Spiritual Court for detain-
ing his Tythes, and thereupon they
obtained a Prohibition, and the Plain-
tiff declared; and the Caufe being at
iflue to be tried at York Affizes, the
Parties agreed to refer it, and enter'd
into Bonds of 200/ Penalty to f{tand
to an Award. Afterwards the Plaindiff
countermanded the Reference, and there-
upon the Bond was put in Suit againlt
him 5 and now he exhibited his Bill, to
be relieved againft the faid Bond and

-Penaity.

It was infilted for the Defendant,
That no Relief could be had in this
Caufc, becaufe it was a wilful Breach
of the Plaiatiff, and not like the Cafe
of a Failure to pay Money on the Day,
becaufe Payment of the Money at ano-
ther Day, with Damages in the mean
time, makes a Recompence for the
Failare 5 but here the Plaintiff, by his
wilful Revocation, hath fubmitted to
pay the Penalty which he had bound
bimfelf to pay.

Bat
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1§ut Sir John Churchill infifted for the
Plaintiff, That this Court had relieved
In the like Cafes. VWhereupon the
Maﬂ?r of the Rols granted an In-
juntion againft the Penalty, and di-
rected a Tryal to try what the Defen-
dant(si‘were damnified by the Counter-
mand.

Strickland verfus LdJké; Anno
24 Car, 2.

A Leafe was made in the Year 1640,
to feveral Perfons in Truft, to
raife Money for feveral Ufes, &, and
the Overplus to be to the Heir of the
Lefior. .

The Plaintiff, as Nepbew and Heir of
the Leflor, exhibited his Bill by his
Guardian in the Year 1663, to have an
Accompt of the Profits, and died 5 and
the now Plaintiff, being his Brother, re-
vives the Suit by his Guardian ; and
the Accompt was fettled, and there be-
ing 93 /. Surplus in the Hands of the
Defendants, the fame was decreed to be
paid unto him, being then about the
Age of 19 Years, which Money was
paid accordingly. » ,

Afterwards, when the now Plaintiff
came of Age, he adminilterd to his

L3 Bro-
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Brother, and exhibited an Original Bill
again(t the Leflor, without taking No-
tice of the former Suit.

- The Defendants plead the Decree, and
Payment of the 93/ in Bar of this
Bill ; but ‘it was over-ruled, by which:
it appears That tho' the Plaintiff had

an Accompt as Heir, yet he might have
it again as Admmzﬂmtor

Porter verlus Hubért. Awno 24 Car. 2,

“H E Plaintiff’s Father, in the Year
1636, mortgaged -the Manor of
Alfarthizg to one Dawes for socol. The
Mortgagee enter’d in the Year 1647, no
Intereft being paid in thofe fue Tears,
and he emuved it till the Year 1649,
and then cied.

After whofe Death, his Executors af-
figned the Mortgage to the Defendant’s
Father, who en;uyed the Lands till the:
Year 1662, and he having charged the
fame with 56c0 /L died.

. In the Year 1667, the Plaintiff broucht'
a Bill to redeem 5 the Caufe was heard
two Years afterwa"ds and a Redemption
decreed, and the Interett from 1642, t0o
1648, to be moderated at 4 /. per Cent.

and the Defendant to accompt for the
Profits.

From
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¢ _From this Decree made by the Mafter
of the Rolls, the Defendant appealed to
the Lord Keeper Bridgmar, who bein;
affited by Jultice Moretor, Tyrrell, and
Wild, ordered the Intereft to be fet
againft the certain Profits, but the De-
fendant to accompt for ‘the cafual Pro-
fits; and that the Interelt of the 5000 L
from 1641, to 1649, thould be made
Principal, at which Time the Affign-
‘ment was made, and Interelt to he com-
.puted for the whole from that Time.
The Plaintiff’ -acquiefced updgr this
Decree four Years, and then' appealed
to the Lord Chancellor Shafisbury, who
upon hearing the Caufe declared; That
10 Affigneé of a Morigagee thoyld be.in
a better Condition than the Mortgagee
himfelf, and ruoled Intereft. to be paid
only for the socol. from the Time it
was lent. |
And as to the Abatement of the Inte-
reft, it was alledged, That there was
an Ordinance made in the Year 1653,
which gave Power to the Court to abate
Intereft in thofe troublefome Times, be-
tween the Years 1642, and 1648, as
the Circumftances of the Cafe fhould
require.

" But Mr. Keck argued, That it ought
to be at 61 per Cent. from 1636, the
Time the Money was lent, for that
' L g the

1§1
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the A& made in the Year 1660, to
fettle Intereft at 6 L per Cent. look'd back
to all Contracts made before that Time;

-and thar it was the conftint Pra&ice in

the Excheguer to allow that Intereflt, he
being over-ruled in it himfelf, when
he infited on an Abatement, by the
lliord Chief Baron Hele, who drew that

&. ‘

But the Lord Chief Juftice Vaughan
argued for the total taking away all
Intereft between 1642 and 1648, becavfe
moft Men buried their Money in thofe
Days, and made no Intereft of it; and
the Reafon was, becaufe they might com-
mand it as Occafion ferved, which if
fient upon a Mortgage they could not

OQ
The Court direted an Accompt, both

of Cafuoal and Accidental Profits, from

the Year 1641. k

Anno
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Anno 168o.

Cooper verfus Cooper.  February 1.
at the Rols.

Complainant, made a Mortgage of ¢ tkeRolls:

Lands in Fee to one Hatfeild 5 the
Mortgagor Cosper had two Sons, Fobr
and Edwond, and he devifed the Equi-
ty of Redemption to his youngeft
Son Edmond, and his Heirs, and foon
after died. Edmond entered into the
mortgaged Lands, and enjoyed the fame
two Years, and then he died,:leaving
a Son an Infant. After the Death of
Edmond, his elder Brother Fob» entered
on thefe Lands, and having Occafion
for Money, he joined with the Mort-
gagee in an Aflignment of the Mortgage
to another Perfon, of whom he bor-
rowed a farther Sum, and which the
Affignee advanced, having no Notice
of the Will of Fobn Cooper.  Afterwards
the Heir of Edmond came of Age, and
then he exhibited a Bill, to be let into
the Equity of Redemption upon the
Foot of the firft Mortgage, and that X]{g

]’Obn Cooper, the Grandfather of the 4, 163,
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Affignee might difcompt for the Proﬁts

upon that Foot.

Hutchins, of Counfel for the Com-
plainant, infifted, That the Affignee
could be in no better Condition than
the. Mortgagee 5 -and “that if there had
been twenty A{ﬁgnments for more Mo-

ney, if the Mortgagor, or he who le-

gally reprefents him, had not joined, he
fhall not be barred, but ought to be re-
hequ .

- Sir Charles Porter for the Defendant,
infifted, That he was a Purchafer for a
valuabie Confideration without Notice
of this Incumbrance by the Will, and

- that he had a good Title, having taken

an Affignment from the Mortgagee,

. wherem the vifible Heir of the Mort—

gagar was a Party 5 and therefore if the
Complainant would redeem, he ought
to pay the whole principal Sum, and
Intereft.

But the Court was of Opinion, That
the Complainant’s Title was not barred
by this Affignment: However, it was
referred to the Mafter to make a Cafe of
it5 and afterward it was argued chiefly
upon the Points before mentxoned and
decreed, That the Plaintiff fhould be let
into the Equity of Redemption upon
the Foot.of the firlt Mortgage. - 1

Joyee's
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35jce’s Cafe. . Anno ‘1 689, at the Rolls. ’

”!“"H—E Father -having a Son and a ,,:,,,,,,3,639,
# Daughter, made a Will, and de- 4 s#eRolis.

vifed in thefe Words following, (viz.)

" And a5 for-my worldly Eftase with thich
God hath bleffed me, I give wmy Danghter
Tern Pounds, to be paid by my Executor's
dnd I give her Ten Pounds a Year during
her Life, to be paid by Quarterly Paynients -
And ol the Refk of my real and perfonal
Bfase I give to my Son, &c. o

- The Defendant had imbezil’d the per-
fonal Eftate, and was gone into White-
Friers: And now the Complainant ex-
hibited a Bill, to charge the real Eftate
with the Payment of this Annuity of
Ten Pounds a Year. :

Philips for the Complainant argued,
That the real Eftate ought to be charged
in Equity with the Payment thereof,
becaufe the Teftator having the Profpe&
of his whole Eftate before him, did
out of it devife this Annuity to be paid
to his Daughter by exprefs Words, and
that by the Words following, (viz.)
All the Reft of my real and perfonal Eﬁatel
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I give to my Son, &c. it muft be reafona-
bly adjudged, that ke intended his real
Eftate fhould be charged with this An-
nuity, for the Words, AU the Reft of my
real Eftate, &c. muft-import AU the Reff
after the Annuity fatisfied, and can havc
no other Conftrution.

The Court doubted of this Matter,
but faid, It was reafonable the Defen-
dant thould give Security to perform
the Will : Which the Complainant
baving not prayed in her Bill, neither
did fhe fet forth, that the Defendant
was in 2 prnv1leged Place, or that there
was not a fufficient perfonal Eftate for
the Payment of this Annuity, fhe pray’d
fhe might amend her Bill as to thefe
Matters, and that fhe might have a De-
cree for what was now due; which was
ordered accordingly.

Hillary
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Hillary Term, v Willielmi.
\Wrigbt verfus Carew. In Court.

HE Complamant was a Servant gil, Term,
to the Defendant’s Teftator four- 1 wia.
teen Years, and having received no Wa-
ges, he now exhibited a Bill again(t the
Executor to difcover Affets.

The Defendant pleaded the Statute of
Limitations 5 to which the Complainant
replied, and the Defendant joir: :d Iifue
and upon hearing the Caufe,

Sir Fr. Wmnmgton for the Complam-
ant infifted, That the Plea being foreign
‘to the Bill. and the Complainant ha-
ving replied, and the ‘Defendant joined
Iffue vpon an ‘erroncous Plea, the Bill
muft be taken as true, and ftand good.

Then the Counfel for th¢ Defenda it
‘asked him, What Decree he would have
upon fuch a Bill, which was exhibited
for 75 I, upon an Accompt ftated, and
'yet no Accompt was proved' in the
Caufe

-Curia. The Complainant alledged
«That he was the Teftator’s Servant four-
teen Years, for which he might bring
3 Quantur wiernit againft the ercutor
ERRR v and
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and recover Damages at Law. And
tho’ it is ufual to prefer Bills to difcover
Affets before they begin at Law, that if
any are difcovered, the Plaintiff mighe
produce the Anfwer in Evidence at the
Tryal at Laws yet in this Cafe, he
having proved no Sum certain due,
nor any Denfand, the Bill muft be dif-
mifled with Cofts, and fo 1t was order'd.

Berriffe verfus Berri]ie. Hzﬂarj f
Term, 1 Wil o

. Llliam Berrifle being poflefled: of
f’fy,zrf e b\/ a great {Dzerfonafg Eftate, and
being likewile feifed of a real Eftate,
had two Children, Wilians and Miles
Berriffe 5 and the Father by his Will
appointed, That his Executors fhould
fee his Children educated, they being
both Infants; and he gave them an
Allowance not exceeding 15/ a Year
for the eldeft, and 10/. a Year for the
youngeft, until they came of Age, and
foon after died. .

Thomas Berrifte, -the Brother of the

Teftator, afterwards agreed with the
Executors to diet and educate the
+  Children-of his Brother lilliam at a
Tower Rates and thereupon they were
placed with him, and continued there

three Years, and then Zhomas died. -
I After
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After whole Death, Mary Berrifte, his
Widow and Executrix, exhibited a Bill
againft the Executors of William Berrifte,
wherein fhe prays an Allowance of 75 L
for .the three Years Diet and School-
ing, &« of the faid Infants.

The Defendants by their Anfwer con-
fefs the Allegations in the Bill; but far-
ther {ay, That Thomas Berrifte, the Com-
plainant’s late Husband, and whofe Exe-
cutrix fhe now is, was in his Life-time
indebted to Willian Berrifie, his Brother,
and whofe Executors they are, in 50/
upon fimple Contralt, which ‘was not
yet paid, and which they fay ought
now to be difcompted by the faid Com-
plainant Mery, his Executrix, and that
they ought not to allaw her {fo muchr as
the Will appoints for the Education of
the Children, becaufe her Teftator had
agreed to diet and bring them up at a
lower Rate. All which being proved in
the Caufe, .

The: Court decreed, and faid, That
the Executrix fhould be allowed what
the Father had allotted for the Mainte-
nance of ‘his Children, if there had not
been an Agreement proved, that her
Teftator would educate them at a lower
Rate, and then the Surplus fhall go and
be for the Benefit of the Infants; and
that the Executrix onght to: difcomgt

tne

159
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the 36 1. altho’ it was a Debt upon fim-
ple Contra& owing by her late Huf-
band the Teftator, and the Payment or
Difeompt thereof thall be no Dewvaffavit
in her, if there fhonld happen to be.
any Debts or Bonds dwing by her Huf-
band which fhould be afterwards put in
Suit againft her, becaufe the Difcompt
was made for the neceflary Support of
Infants, and that if it fhould be other-
wife conftrued at Law, (‘ziz.) that ‘tis
a Devafiavit, this Court will protect her
‘againlt Judgment recovered there upon
fuch Conftruétion.

Watkins verfus Steevens. Hillary
Term, 1 Will,

Hit. Term, WObn Gore being feifed in Fee of the
v White-Lyor Inn in Temple-Street in
Briftol, had two Daughters, (viz. ) Han-
“nab warried to the Complainant, and
Elizabeth married to the Defendant Stee-
vens. The {aid Fobn Gore after his Mar-
riage, and after the Birth of his faid
Daughters, made a voluntary Convey-
ance of the faid Houfe, by which he
fettled the fame upon them - equally.
Some time afterwards he mortgaged the
Houfe to Steevens the Father for a Term
of Years to fecure the Payment of 700/,
But having Notice of the faid volun-

3 tary
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tary Conveyance, the Mortgagee took
collateral Security to indempnify him

and having made his Will, and his Son

Steevens, the now Defendant, Execuator
thereof, he died. After whofe Death,
the faid Jobn Gore the Mortgrgor, upon
the Marriage of his younge(t Daughter
Elizabeth with the Defendant Steevens,
the Son of the Mortgagee, (and in
whom the Term was now velted as Exe-
cator to his Father) fettles tiie Equity
of Redemption thereof upon the Defen-
dant Steevews, and the Iflue by that
Marriage. And now the Queftion was,
Whether this voluntary Conveyance
nporr Notice fhall be good againft the
Defendant, who was a Purchafer for a
valuable Confideration, as the Counfel
on both Sides agreed Marriage to be?
Serjeant Hutchins for the Defendant
infifted, That a voluatary Conveyance
is a fraudnlent Conveyance againft 4
Purchafer for a valuable Confideration;
and therefore Nutice or #o Notice is not
materjal in fuch Cafe: And the Court
feemed to incline to that Opinign, but
perfwaded the Parties to agree, being
near Relations, and made no Decree,

M Ana-

161
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Anonymus.

Otz : A Mortgage in Fee was for-
feited, and afterwards the Mort-
gagee died ; and now the Queftion was,
Whether the Money due on the Mort-
gage fhall go to his Heir, or Executor ?
And it was decreed, That if there are
not Aflets fufficient to pay the Teftator’s
Debts and Legacies, it fhall go to his
Executor 5 but where there is a perfo-
na' Eftate fufficient for the Purpofes
aforefaid, it fhall go to the Heir. And
this is now the conftant Pratice, having
been often fo decreed fince that Time.

Alford verfus Earle. Lords Commif-
* fioners, Hillary Term, 168g.

2. Term, TOﬁpb Fackfon the elder being pofiefled
o 1689. § of a Term for 99 Years,if Fobn Fack-
Jon frorld fo long live, to commence
after the Death of Philip Fackfor, de-
vifed his Intereft thereof to his Daugh-

+ ter Sarab, in thefe Words, (viz.)

And for my Intereft in Barton Regis,
in which I have Liberty by my Leafe to
change my Brother John fackfon’.r Life
for Nothing at any Time thefée ninc Months,
I dogive unto my Danghter Sarah, and do

defire
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defire that ber Life may be put in for m
Brother John Jackfon’s. fory

The Teftator in the fame Will direts,
That the Surplus of his Eftate, afier
Debts and Legacies paid, fhould be di-
vided among(t feveral Perfons whom
he made refiduary Legatees, of which
the Defendant Earl was one, who was
alfo the {urviving Executor.

About a Year after the making the
faid Will, the aforefaid %o/épb Fackfor
Jurvender’d the faid Term, (having Liber-
ty by his Leafe fo to do) and renewed
it again in his own Name for gg Years;
if Jofeph Fackfon {hould fo long lives
but did not revoke his Will,; nor altér
any of the Legacies, only he added fe-
weral Codicils to it, and died. -

The Queltion now before the Loart
was, Whether the Devife of this Term
to Sareh, who married the Plaintift Ai-
ford, ftands revoked at Law by “*e Sur-
render of the old Leafe; and if fo,
then whether the annexing the Codicils
to his Will doth amourt to a fhéw
Publication thereof, and fo fhall be fup-
ported in Equity? And it was decreed,
That tho’ the Surrender of the Leafe was
a Revocation of the Devife of the Term
granted by that Leafe in Law, yet the
adnexing of the lﬁodi‘ci!s did amousnt

2 i)
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to 2 new Publication of that Will, and
it was decreed for the Plaintiff Sarah
accordingly. See Beckford and Parm
cott’s Cafe. (ro. Eliz. 433. The fame
reported by Sir Francis Moor, fol. 404.
Roll. Tit. Devife, 618.

Bladen verfus Earl of Pembroke. Lords
Commiflioners, Michaelmas Term,
Anno 1690,

“HE late Earl of Pembroke, upon
his Marriage, raifed a Term of
Years out. of part “of his Eftate, which
he fettled upon Truftees during his own
Life; and afterwards, that his Lady
fhould receive the Rents and Profis
thereof during her Life; and that after
her Death, the fame fhould remain to
the faid Truftees under the yearly Reat
of a Pepper-Corn, upon Trult to attend
the Inheritance, &-.
The faid Earl did 1 likewife raife ano-

‘ther Term of Years out of another Part

of his Eftate by Demife and Re-dewife ;
and this wss to fecure 1300/ and
1500 L. per Annum, to be paid according
to certain Marriage-Articles, and after-

wards died.
There were, at the Time of his Death,
many Lebts due and owing by him on
Bonds,
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Bonds, and more upon fimple Con-
trafts : And now, upon a Bill exhibited
by the {aid Creditors, the Queltion was,
Whether the Remainder of thofe Térms
thall be Affets in the Hands of his Exe-
cutors to pay the faid Debts?

The Counfe! for the Creditors in-
fifted, That the Remainder of both the
faid Terms fhall be Afiets, and {ubjed
in Equity to pay the Debts, and (ub-
je¢t likewife at Law for the fame Pur-
pofe; and that the legal Eftate of both
the Terms for Years was vefted in the
Executors of the Earl, notwith(tanding

one of them was affe@ed with a Truft

to attend the Inheritance,

~ Thofe who argued on the other Side
faid, That even the Courts at Law take
Notice of Trufts 5 and to that Parpofe,
there was a famous Cafe before the Lord
Ch. J. Hale, between Lawreuce and Be-
verly, which was thos: :

[ Upon a {pecial Verditt, (viz.) one
Mrs. Care had 1000 L Portion, which
was given to ber by her Father, and
which was then in her Brother’s Hands,
with whom Mr. Bewverly treated, if or-
der to marry his {aid Sifter 5 and there-
upon the Brother covenanted with
Mr. Beverly, That in a fhort time after
the Marriage fhould take Effe®, he
would pay unto the faid Mr. Bewerly,

M 3 his
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his Executors or Adminiftrators, the
faid 1000/ to the Intent the fame
fhould be laid out in a Purchafe of
Lands, ¢. and fettled upon his Sifter
for Life, and afterward upon the Iflue
of that Marriage.

The Marriage took Effet; the 1000/
was not laid out in a Purchafe ; Mr. Be-
werly owed f{everal Debts; and baving
made a Purchafe, and his Wife Exe-
catrix, he died without paying his
Debts.

His Widow the Executrix afterwards
received this 1000/. and the Creditors
of her late Husband Bewerly brought
Attions againft her as Executrix to him :
All which Matter being found fpecially,
the Queftion was, Whether the Money
was Affets in her Hands to f{atisfy her
Husband’s Debts?> And upon arguing
this {pecial Verdiét, it was adjudged not
ro be Affets 5 becaufe tho’ fhe received
the Money, yet it was neither in her
own Fight, or as Executrix to her Huf-
band, 't upon a Truft, That it thould
be laid out in a Purchafe of Lands,
and fhe herfelf was to have the Pro-
perty and Ufe of thofe Lands when
bought.

And as to the principal Cafe, the Re-
fidoe of thofe Terms is not vefted in
:he Exeeutor, but fhall go to the Heir,

gHa-
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%ﬂzgenw Heir, after the Truft is fatif-
ed.

If any Man who is feifed in Fee
make a Leafe, rendring Rent; ’tis true,
this Rent is a Chattel, but it being ex-
tralted out of the Freehold, it fhall go
to the Heir of the Leflor after his Death,
and not to the Executor.

So if a Copyholder in Fee makes a
Leafe for Years of his Copyhold with
Licence from the Lord, the Term is not
liable to an Execution by a Fier: facias
for his Debts, becaufe the -Copyhold
Lands themfelves are in no fort liable.

*Tis true, where a Leafe was made
for 99 Years, if three Perfons thercin
named fhould fo long live, and after-
wards the Leflee mortgaged this Leafe,
and then made a Will, and devifed it
for the Payment of bis Debts, and died :
In this Cafe his Creditors were let in,
and " the Reafon was, becaufe by his
Will he had fubjetted the Equity of
Redemption to the Payment of his
Debts. |

And they made a great Difference,
where the Equity of Redemption is
wpon a Mortgage in Fee, and where ’tis
upon a Mortgage of a Chattel-Leafe or
Term 5 for in the firft Cafe, (2iz.)
where the Equity of Redemption is up-
on a Mortgage in Fee, there 2 Bond-

| 167
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Creditor thall never be let in, becaufe,
after the Debt is paid, the Lands are
velted in the Heir: But ‘tis otherwife
where a Term is mortgaged ; for the
Equity of Redemption of « Ter# for
Years comes to the Executor, and in
{uch Cafe a Bond-Créditor fhall be let
in, becaufe if the Term it felf thonld
be reconveyed, it would be Aflets in
his Hands. ‘ _ ' |

It was argued likewife in this Cafe,
That nothing fhall be Affets but a Term
in Grofs; and that a Term raifed upon
Trufts for any particular Purpofes, as
to make Provifion for Daughters, or
younger Children, or the like, after
fuch Trufts are fatisfied 3 and fuppofing
the Words, #o attend the Inkeritance, are
cmitted, yet it fhall not continue or
be ftretched farther than the Parties in-
tended it, whefe Meaning muflt be,
That after the Annuities are f{atisfied,
or the Trufts performed, that.the Term
fhould thén fink into the Inheritarice,
and not be kept on foot to be made
liable to their Debts.
~ But what{loever may be done with g
Term, fettled i Truflces after the Truft
is fatisfied, the Reafon cannot be the
fame where a Term néver was in
Truftees, as in this Cafe it was not;
for by the Re-demife, the Term demifed
;o ARt was

4
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was vefted in the Earl himfelf, fubje&
to the Performance of the Agreements
therein mentioned, and when thofe are
{atisfied, it muft of Courfe fink into the
Inheritance, and can never be Affets in
the Executors, and made liable to Debts,
and the Demife can never afterwards
ftand by it felf: For that and the Re-
demife are but one Conveyance in the
Law, and fuch a Conveyance is bettey
than a Grant of a Rent-Charge, be-
caufe all fubfequent Grants ftand upon
an equal Bottom with the firft; and
therefore if the laflt Grantee make the
firlt Diftrefs, ke will be firft fatisfied »
Therefore this Cohveyance was found
out for the Benefit of the Perfon who
is to have the Rent-Charge.

The Court was of Opinion, That the
Remainder of “thofe Terms were not
Affets in the Hands of the Executors of
the Earl, for the Reafons infifted on by
the Counfel before-mentioned, and fo
decreed accordingly.

Ear]
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Earl of Salisbury verfus Bemmet. Lords
Commiffioners, Mich. Term, 1691.

Mich. Term, SImo;z Bennet, by Will, devifed 200001

#0 1691 to his Daughter, fo as fhe married
after the Age of 16, and with the Con-
fent of the Truftees named in the faid
Will; but if fhe married before fhe
was 16, or without the Confent of
the Truftees, then he devifed to her
10000 /. and no more, and that the
other 10000 /. fhould go into the Bulk
of his perfonal Eftate, and be laid out
-in the Purchafe of Lands, and fettled
as he had directed.

The Earl of Salisbury married the
Daughter before fhe was 16 Years old,
but with the Confent of the Truftees:
And it was proved in this Caufe, that,
Mr. Bennet the Tefltator had in his Life-
time made fome Overtures of marrying
this Daughter to the faid Earl; and
thereupon the Court decreed, That the
Earl fhould have the Portion, (ziz.)
20000 /.

There was an Appeal brought from
this Decree to the Houfe of Peers, and
there it was confirmed,

Nota,
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Nota, That in arguing this Cafe, this
Difference was taken and allowed both
at Bench and at the Bar, (‘wiz.) That
where there is a Devife of 1000/ to a
Daughter, if fhe married with the Con-
fent of Truftees named in the Will,
and if fhe did not marry with their
Confent, then fhe (hould have but so00 /.
this is only i» Terrorem. And tho' fhe
fhould afterwards marry without fuch
Confent, yet fhe fhall have the whole
1000/,

But where the Devife is of 1000/
if {he marry with Confent as aforefaid
and if fhe doth not, then the 1000 L is
devifed over to another Perfon 3 in {uch
Cale, if fhe marry without the Con-
fent, the Devife over is good, and fhe
can never be relieved: And this was
Fry and Porter’s Cafe. Nota the Dif-
ference, for there was no Devife over
of the 10000/l to any particular Per-
fon in the principal Cafe, hut only that
it fhould fink into the Bulk of his perfo-
nal Eftate.

Ano-
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™\ N E Mr. Denton by Will made
O his Wife Executrix and Refiduary
Legatee, and died : His Widow after-
wards mayrried Mr. Battershy, who in like
manner made a Will, and made her
Executtix thereof, and alfo Refi iduary
Legatée, and then he died. After the
Death of her fecond Husband, fhe be-
ing then a Widow, the made her Will,
and devifed feveral Legacies to Truftees
for the Ufe of particular Perfons named
in her {aid Will, and made an Executrix,
to which Will fhe afterwards annexed a
Codncxl in thefe Words

. Memorandum, I do farther devife
to my Executrix, and to A. and B. (who
were now Plamtlﬁ's) al] ny Houfhold-
Goods, Bonds, Bills, Ships at Sea, Book-
Debts ‘and Accompt.f not before deazjed
and which were mine a5 Executrix to
Mpr. Denton, my firft Husband 5 all which
Shall be equally divided amongst, and not to
be taken by, my Truflees in wy 1Tl

The Teftatrix died, and her Execua-
trix refufed to adminifter, for that the
Queftion was, To whom the Admmx-
{tration {hould be granted ?

And
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And the Court  decred , That it
fhould be gramted to the next of Kin
to the Executrix, and not to thofe who
were next of Kin to Mr. Dentor, her
firft Husband 5 and fo. it fhould have
been if :his Widow had died before
Probate of his Will, and that the Plains
tiffs thould have whatever remained of
the fi;(t Husband’s Eftate, for whoever
takes an Adminiftration to that, are but
Truftees for them.

Armfirongs Cafe. Michaelmas Term,
Anno 1691.

Eorge Armftrong being poflefled of a Mich.Term,
G Chattel-Leafe, died Inteftate, lea- 4" 169t
ving a Widow and one Child ; the Wi-
dow took out Adminiftration in the
Bifhop’s Court at Exerer, which fhe
ought not to have done, becaufe the
Inteftate had Bowa notabilia, and for
that Reafon fhe f{hould have admi-
nifter'd in the Prerogative Court.

But by Vertue of this Adminiftra-
tion fhe entered upon the Lands f{o
leafed to the Inteftate, and paid fome
of his Debts by the Perception of the
Profits 5 and afterwards {he mortgaged
the faid Term to raife-Money to pay one
of his Bond-Creditors, and then fhe
died Inteftate.

) The
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The Queftion was, Who fhould re-
deem, either the Adminiltrator of the
Wife, or the Adminiftrator De Bonis
non, &c. of her Husband, the firft In-
teftate ? For fuch an Adminiftration was
granted, becaufe tho’ the Wife had a
Right to adminifter, yet fhe took out
a wrongful Adminiftration.

And the Court decreed, That the Ad-
miniftrator De Bonis non fhould redeem,
but that he fhould allow what the
wrongful Adminiftratrix had paid in
Difcharge of the juft Debts of her Huf-
band the Inteftate.

Sir Thomas Clarges's Cafe. Mich. Term,
Anno 1691.

b HE old Duke of Albemarle devi-
ﬁnﬁ?ae;?:' fed his Jewels and Plate to his
" Wife for her Life, and afterwards to
his Son Chriftopher. Now tho’ this was
a plain Devife of a Chattel Perfonal,
with a Remainder, which cannot be by
the Rules of Law ; yet the Mafter of
the Roils held, this fhould be intended
a Devife of the Ufe of Jewels, in or-
der to fupport the Will and Intention
of the Teftator, and fo decreed.

2 Webb
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Webb vesfus Sutton. Mich, Term,
Anno 1691.

DO&or Sutton_being feifed in Fee Qf Mich.Term,
an Advowfon in Grofs, did make 4™ 169
a Mortgage thereof in Fee, for fecuring
the Repayment of 200/ to the Mort-
gagee, which Mortgage afterwards be-
came forfeited.

The Do&or having Children by feve-
ral Venters, granted the next Avoid-
ance to Truftees for the Benefit of his
Wife; and afterwards made a Will,
and devifed to his Daughter, Arabelle
so00 L. to be paid within 12 Months af-
ter his Deceafe, and Intereft in the
mean time : And then he devifed the
faid Advowfon to his Son Theodofins,
and his Heirs, upon Condition that he
gave a Bond to his Sifter drabella, to
pay her this Legacy of soo/. accord-
ing to his Will.

Theodofius died in the Life-time of
his Father Dr. Suttor 5 then the Dotor
died ; and afterwards Webb, the now
Plaintiff, married Arabella, and upon the
next Avoidance he was prefented by
the Mother. And now he exhibited a
Bill againft the Heir at Law, upon
whom the Inheritance defcended aftler

the
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the Death of Dr. Sutton, for this ool
which he had devifed to his Danghter
as aforefaid. And it being made a Cafe
for the Opinion of the Court

Serjeant Phillips argued for the De-
fgndant, That the Advowfon ought not
to be charged in his Hands as Heir, be-
caufe it was Dr. Switon’s Intention on]y
to charge it; and Theodofivs dying in
his Life-time, "4t muft be then undifpo-
fed, becanfe 'the Party was dead who
had a Power either to leave it as a
Charge upon the ‘Advowfon, or to
charge his own Perfon by a Bond for
the Payment of it.

If Dr.Suitor the Father intended that
the Advowfon fhould be charged with
the Payment of this 500 /. the Mother
might likewife intend, that the Grant
of the next Prefentation to the Huf-
band of the Legatee fhould be a Dif-
charge thereof.

But Mr. Vernon, who argued for the
Plaintiff, {aid, That could never be in-
tended, *becaufe the Legatee was to have
the Money within twelve Months after
Dr, Sutton’s Death, and Intereft for it
till paid. - That the Dottor having no
otler Eftate, he mu(‘c neceffarily mtend
this as a Charge ofi the Eftate which he
had ; fo that his Meaning muft be, That
the Advowfon thould be fold, and that

3 his
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his Daughter fhall have the 500 I. out

of the Money arifing by fuch Sile,
without any Prejudice by the Prefen-
tation of her Mother upon the next
Avoidance ; and if this was not his In-
tention, fhe could never have it.

The Court was of Opinion, That this
was a good equitable Charge fubfilting,
notwithftanding the Death of Theodo-
fiws 5 for if he had been living, and had
refufed to give Bond for the Payment
of the soo%. as, diretted by the Will,
the Advowfon fhould be chargeable.

Then the Queftion will be, VWhether
the Prefentation of the Mother, who
prefented the Plaintiff, the Husband of
the Legatee, fhall not be intended as a
Difcharge of this Legacy ? ( which the
Lord Commiflioner Hutchins faid wis
no Simany.) But there being nothing
of this in Proof, the Court delivere
no Opinion as to that Matter, but or-
dered that the Caufe fhould come bes
fore them upon Proofs, it feeming un-
natural that the Daughter fhould run
away with the whole Eftate, and there-
fore they ordered rthat the Mother who
prefented fhould be examined, and faid,
that fhe was a good Wimels in this
Cafe ; as,VWhere an Heir is {ued, an Exe-
cator fhall be a good Witnefs to prove
the Debt paid out of the perfonal Eftate.

N And
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And as to Intentions to charge Land,
the Lord Commiflioner Hutchins:cited
thefe Cafes, (2iz.) one Pelbar’s Cafe
of Grey's-Inn, which was thus:

- A Man feifed in Fee, devifed his
Lands to George Pelbane, and the Heirs
of his Body, and in the fame Will
defired the {aid Mr. Pelbam to pay all his
(the faid Teftator<) Debts. The Lord
Chancellor, Fefferies decreed the Lands
fhou' ftand charged with the Payment
of the Debts, tho’ it was but a kind of
a Devife for that Purpofe after an Eftate
Tail; and upon an Appeal, this Decree
was affirmed in the Houfe of Peers,

Now tho’ it was held equitable, That
a defire to vay juft Debts fhould extend
to charge the Teftator's Lands; yet a
Defire to pay a Money Legacy was not
allowed to be a good Charge upon the
Land for the Payment of the Legacy:
And for that, he cited one Clowfley’s
Cafe, which was a Devife to 4. of
300 £ who was likewife Heir at Law to
the Teftator; and in the fame Will, he
defired her to pay 200/ to his other
Daughters,

A. died in the Life-time of the Tefta-
tor; then he died, and after his Death
the Legatees exhibit a Bill againft the

Heir:
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;—Ieir: To which, Serjeant Hutchiss be-
ing then of Counfel for the Defendant
demurred, and he faid, When Mayrard,
Keck, and Rawlinfon, were Commiilo-
ners, they all held the Demurrer to be

good, becaufe this was not any Charge
upon the Land. |

The Cafe of the Creditors of the Lo
dy Cholmley. VMibuelmas Term,
Anno 1691.

HE Bill was, to have anAccompt Mich. Term,
of feveral jewels whic were va- 401691
Iued at 1800 /. ) _
The Defendant, in her Anfwer, fet
forth the Number »nd Quantity of the
Yewels, but claimed them as her Pare-
phanalia.
- Upon hearing the Caufe at Powys-
Houfe, before the Lords Commiffioners
Rawlinfor and Hutchins, it was alledged
by the Counfel for the Creditors againft
the Lady, That her Husband being a
Citizen of London, fhe was now barred
by the Caftom, of all manner of Right
to any Paraphanalic : Whereupon it was
dire&ed to the Lord Mayor and Coure
of Aldermen to certify the Cuftom,
Whether fhe was barred or not? VWho
certified, That the Cuftom was, for a
Citizen’s Widow to retain fome part of
Y I | N 2 het



180

Reports in Chancery.
her Jewels as Parapbanalia, but not the
whole.

Puv Sir' Williane Williams, who was
of Counfel for the Lady, argued, That
the Paraphanalia were fo appropriated
to her Perfon, that they could not be
difpofed by the laft Will and Teftament

_of her Husband, as in this Cafe; but

it muft be by fome A& executed, and
which was to take Effe& in his Life-
time, and if there was no fuch Difpo-
fition, then they were a Gift in Law to
the Wife 5 for if a Husband in his Life-
time will permit his Wife to wear
Jewels whieh are proper for her Perfon
and Condition, ’tis an implicit Gift to
her by Law, and they fhall not after-
wards be taken from her by any of his
Creditors,

On the other Side it was infifted,
That the Defendant, the Lady Cholmley,
had a Jointure fettled on her before
Marriage, which fhe accepted in full
Satisfaltion and Difcharge of her Thirds
at Common Law, which fhe might at
any Time claim out of the real or per-
fonal Eftate of her Husband, or for or
by reafon of any Cuftom, or otherwife
howfoever, by which Agreement fhe is
now barred: For thp' the Paraphanalia
are no part of her Thirds, yet they are
incident to the Thirds; and if fhe is

barred
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barred from the Principal, *tis reafona-
ble fhe fhould be likewife barred from
the Incidents,

The Court made no Decree, but took
Time to confider, Whether the was to-
tally barred? And recommended it to
the Lady, to confider in the mean time
what Jewels fhe had moft Inclination
to keep, and that the thould not be un-
reafonable in her Choice. '

Onderwood verlus Mordant Mil. Mich.
Term , Anmmo 1691,

RAlph Suckling of Des Commones, by Mieh Term,
Articles of Agreement before Mar- 4 1691.
riage, contralted and fold to the Plain-
tift Underwosd all his Houthold-Goods,
Plate, ¢&c. which he then had in Truft
for his Wife, if fhe thould happen to
furvive him, with whom he had rooo /.
Portion 3 but there was no Schedule to
thofe Articles.

The faid Swuckling became indebted
to {everal Perfons, and particularly to
Sir John Mordant by Judgment.

After the Death of Swuckling, the Plain-
tiff Underwood afligned the Goods to his
Widow, for her fole and proper Ule
and Benefit: And {oon afterwards, the
Defendant, Sir Jobn Mordant, took out

N 3 an
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an Execution upon the faid Judgment,
and the Sheriff being about to execcute
the fame, tae Plaintiff Vrderwood pro-
duced thofe Articles made before Mar-
riage, and gave him Security to indem-
nify him againft the Creditors of Swck-
ling 5 which being dons, the faid Sheriff
veturned Nullz Bona.

Thercupon Sir Jobn Mordam brought
an Aftion againft the Sheriff for a falfe.
Return, and obtained a Verdi&t againft
him. and 120 L Damages, and upon a
Writ of Error brought, the Judgment
was affirmed. -

And now the Plaintiff exhibited a
Bill to be relieved again(t the fame, al-
ledging, That fuch Verdi& and Judgment
ouzht not o be had or given againft
him, for that the Goods were protected
by the Marriage-Articles, and bound in
fguity, tho’ there was no Schedule an-
nexed to it,

-And uvpon hearing the Caufe, his
Counfel argued, That a Devife of Goods,,
or of a Term for Years, with a Re-
inainder over, is good in Equity, tho’
‘tis not to be fupported by Law; and
that tho' thefe Arricles were defe@ive
Jor want of a Schedule, yet this Court
hath often fupplied. defeGive Agree-
ments, and hath given Relief after Judg-
ment obtained at Law : As in the Cafe

o of
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of Burgh and Francis, when my Lord
ltzottmgbdm was Chancellor, which was
us:

J+ Burgh made a Feoffment in Fee,
by way of Mortgage, of feveral Houfes
in London, for fecuring the Payment of
400l and Interelt, and being likewife
indebted to feveral other Perfons by
Bonds, he died before the Money due
on the Mortgage was paid. After his
Death, the Bond-Creditors demand their
refpeitive Debts of his Heir, whe had
nothing to pay them but the Equity of
Redemption of this Mortgage. One of
the Creditors, Mr. Bery, undertook to
fatisfy the Mortgage, which he did, in

-order to let himfelf into the Eftate,

and hold it *till his Bond-Debt was
paid 5 but having difcovered that there
was no Livery and Se:fin endorfed on
the Feoffment, he brought an Altion of
Debt againft the Heir upon the Bond
of "his Anceftor, and got Judgment:
But before Execution, the Seal was open-
ed on purpofe for a Subpena, which was
taken out, and a Bill filed, to help this
defeGtive Conveyance, which was fup-
plied accordingly, and the Mortgagee
had his Money.

4 So

183
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_So if a Man article to fell the Manor
of Dale, and afterwards Judgment is
obtained againft him, and the Judg-
ment-Creditor having Notice of the
Articles for Sale, will yet execute his
Judgment 3 this Court hath relieved
againft fuch Execution, and this was in
a Suffolk Caufe. ‘

Now in the principal Cafe, there was
no Property of thefe Goods in Suckling,
for that was gone by the Bargain and
Sale, tho' it was defective 5 and aftey-
wards there was only a Truft of a Pro-
perty in the Plaintif Underwood, which
might lawfully be affigned over, and
which accordingly was affigned for the
Benefit of the Widow : And if her Huf-
band had been living, and fhe had ap-
iI:Iied to this Court before the Defendant
had executed this Judgment, he would
have been decreed to make a Bargain
and Sale of thefe Goods, with a Sche-
dule annexed,according to the Marriage-
Articles, which would have proteGed
them againlt this Judgment. '
~ Mr. Finch for the Defendant argued,
That there were no manner of Circum-
ftances in this Cafe, which varied it in
Equity from what it was at Law, ‘that
Sir Jobn Mordant had recovered a Judg-
ment at Law s and afterwards Equity

" wil}
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will not fay, that a Deed which is void
in its Limitation fhall prote&t thofe
Goods againft a lawful Judgment ; and
if thefe Articles fhould be conftrued in
Equity to be a Truft of the Property
in the Plaintiff, yet ‘tis void at Law
again{t the Defendant, becaufe he is a
Creditor for a juft Debt, and, as fuch,
the Property muft be in him: It can-
not be in the Sheriff, either by the Re-
turn of the Nulla Bona, or the Recovery
againft him, for he can have no Pro-
perty in the Goods, becaufe he fays
there were none, and they who gave
Security to the Sheriff, can have no €o-
lour of Property 5 it muft be therefore
in Swuckling whillt living, or in thofe
who reprefent him after his Death :
And to fhew that the Property was in
him, fuppofe that the Judgment had
been executed in his Life-time, and af-
terwards the Sheriff had delivered the
Goods back again to him, could Sir Fobn
Mordant recover them again of him ?
He could not, for if he fhould bring
an A&ion againft him for the Goods,
the other might have an Axdite Querele,
and plead a former Recovery in Bar to
that A&ion ; and for thefe Reafons, the
Bill was difmifs'd with Cofts.

Sands

185
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Sands verfus Fleetwood. gﬁMicb. Term,
Arno 1691.

HE Bill was, to compel the De-

fendant to perform an Agree-

ment : The Cafe upon the Pleadings
was thus g

JF Six Fobn Pettus, in the Year 1637,
upon the Marriage with his Lady fettles
his Eftate and Lands upon Truftees and
their Heirs, to the Ufe of his Mother
for Life ; and after her Deceafe, then to
the Ufe of himfelf for Life; and after
his Deceafe, then to the Ufe of his
Wife for Life ; and after her Deceafe,
then to the faid Truftees and their
Heirs ; upon Truft, That out of the
Profits thereof, or by Sale or Mortgage,
they raife the Sum of 2000/ which
fhall be for the Benefit of fuch younger
Child or Children, to whom the faid
Sir Jobn by his laft Will or Teftament
in Writing, or by any other Writing

-by him executed in his Life-time, fhould

devife, appoint, limit or declare 5 and
for want of fuch Devife or Appoint-
ment, then to his younger Child, if but
one; and if more than one, then to
be equally divided amongft them,. And

T that



Reports in Chancery.

that from and after the faid 2000l
fhould be raifed, and in cafe Sir Fobn
fhould have no gownger Child or Chil-
dren, that then the faid Truft thould
ceafe, and that the Eftate thould be and
remain to the faid Sir Yobx Pettus, his
Heirs and Afligns, for ever,

Sir John bad Iffue by this Marriage,
one Son and a Daughter 5 the Son died
without Iflue, and the Plaintiff Mr. Sanc .
married the Daughter.

After the Death of Sir Jobn, there
was a Treaty between the faid Mr, Sunds

and one Mr. Bird, for the Sale of thefe-

Lands ; and an Agreement was made,
That Mr. Bird fhould pay ‘the faid
Mr. Sands 11001 for Lis Intereft and
Title; which the Defendant Fleetwood
underftanding, he procured one Mr. Bag-
nall an Attorney, and an Agent between
the faid Mr. Sands and Mr. Bird, to
break off the /igreement, which not
being reduced into VVriting, was ac-
cordingly done ; and the Defendant
Fleetwood did thereupon agree to give
Mr. Bagnall and Mr. Bird each of them
20 Guineas, and gave a Note under his
Hand to pay unto the Plaintiff Mr. Sands
1200 L, for his Title, which he now re-
fufed, pretending that he had purchafed
the Eftate by buying in two Extents,
and other Incumbrances, which h;j: feﬁ
or¢
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forth in his Anfwer, and that the Plain-
tiff had no Title to convey.
Sir William Whitlock and Mr. Finch,

who argued for the Plaintiff Mr. .Szmd:

faid, That here was a Provifion made
for a younger Child, which the Father
could not defeat by any fubfequent In-
cumbrance he could make on the Eftate.
The Queftion is, Whether the Plaintiff’s
Wife fhall now come under that Deno-
mination, and be accounted a yousmger
Child? 'Tis true, fhe is Heir at Law,
but the has no Inheritance defcended on

‘her, for there was not any Thing to

defcend, Sir Fobz had fo incumber'd the
Eftate,

It was admitted on all Sides, That if
the Son had died and left Children, in
(uch Cife +he Plaintiff's Wife thould be
accounted a younger Child, becaufe the
Inheritance had then gone from her:
If then the Daughter had a Title when
yonnger Child, and when the Inheritance
would have gone from her, why thould
the«not have a Title when fhe is eldeft,
and-has no Inheritance ?

Sir Ambrofé Phillips for the Defendant
alledged, That when he gave the Note
for the Payment of this 1200/ he had
no Notice of this Marriage-Settlement
but yet that it feemed plain that the
Plaintiff had no Title by the Marriage

of
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of the Daughter, becaufe if there had
been any Inheritance, or any Thing to
defcend, it would have defcended on
her 5 which fhews that fhe:is the eldeft,
and not a younger Child; for an Inheri-
tance by the Rules of Law can never
defcend on the youngeft. If there-
fore f{he cannot be comprehended un-
der that Denomination, the Plaintiff
can have no Title in her Right by his
marrying her, and if he hath no Title,
this Court will never compel the Defen-
dant to pay this Money. ’Tis like the
Cafe, where a Man articles with' B. for
the Purchafe of the Manor of Dale, and
upon looking into the Writings it"ap-
pears, that B. hath no Title to that
Manor 5 this Court will never decree
the Payment of the Puarchafe-Money.
He farther faid, That if Sir Jobn Petsws
had fold this Eftate after the Death of
his Son, the Sale had been good.

The Court made no Decree, but di-
re&ed them to go to Law, to fee what
could be recovered there; for if ‘the
Plaintiff had a good Title, (as they
feemed to incline he had) 1t would
be a prior Incumbrance, and he might
recover there.

\ Chew

| 89
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Chav and others againft Chew. Mich,

Term, Anno 1691.

L

‘ Mich Term HE Bill was to have Execution

Avio 1691, of a Truft of a Copyhold Eftate.
The Cafe was thus: |

f. A Copyholder of the Manor of
Panfwick, in the County of Glocefler,
furrender’d the fame to one Harding and
his Heirs, and declared to him by Pa-
rol,; that his Wife fhould have this
Copyhold, if the happened to furvive
him 3 and if they both fhould die, that
in fuch- Cafe it fhould be fold, and
that the Money arifing by fuch- Sale
fhould be equally divided amongft the
now Plaintiffs, Share and Share alike..

He afterwards made a Will, in which

, he took no Notice of this Copyhold;
and both he and his Wife in a little
time died of the Small-Pox.

The Defendant was Heir at Law ; and
the Court decreed, That where a Sur-
render is made to a Stranger and his
Heirs, he is but a Traftee for the Heir
at Law.

2 Ano-
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HE Cafe was s (Cviz. J A Man
| enterd into a "Bond. for the Pz,
ment of a Sum of Money which le
borrowed : He afterwards rented Land,

.
191

but not upon Leafe, and died, the Rent -

being behind, and unpaid : After his
Death, an Adtion of Debt for Rent ar-
rear was brought againft the Admini-
ftrator, who paid the Money. - And
now upon a Bill brought againft him
by the Bond-Creditor to difcover Affets,
and to be relieved upon his Bond 5 ‘and
upon the Defendant’s Anfwer, all . this
Matter appearing, and thac he had not
Affets beyond the faid Sum pa:d for
Rent, the Court decreed,

That Debt for Rent, tho’ not upon
Leafe, was of as high a Nature as Debt
upon Bond becaufe it founded in the
Reality 5 and it appearing that the De-
fendant had no Affets beyond what he
had paid for Rent, the Bill was dif-
mificd.

Defhwood
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Dafbwood Vic. London, verfus Manlover
-Mich. Term, Awuno 1691,

‘H E Defendant Mr. Manlove had
R obtained two Judgments againft
one Seabright, and took out a Fieri fa-
cizs, which he gave to one Cooper, a
Serjeant of the Compter, to execute, and
direéted him to the Place where the
Goods were, and told him, That he
would . indemnify him for ferving the
Execution on thofe Goods. Thereupon
the Officer took the Goods in Execution,
and the Sheriff made a Bill of Sale
thereof to the now Defendant Mr. Mazn-
love. :

Afterwards Mrs. Harvey, who had the
legal Propriety in thefe Goods, -brought
an A&ion againft the Sheriff for taking
them, and recovered-a Verdi& and 8o /.
Damages. And now the Sheriff exhi-
bited 'a Bill againft Mr. Muanleve, to
make him liable in Equity, for that the
Seifure of the Goods was tortious, and
by his Direition, who by that Means
had got them into his Pofleffion, and
fo was become a Gainer by his wrong-
ful Act.

Mr. Finch for the Defendant.  If this
fhould be Equity, here is a Way found

3 out
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out to deftroy-all Exections : The Pro-
perty of the Goods are bound by the
Sale, and the Sheriff has received his
Poundage-Money, and cannot in Equity
charge Mr, Marlove § *tis true, Mis. Har-
zey might ‘have charged him in an
A&tion of Trover for. thefe Goods, and
that had been the proper Way to
have ‘made him liable; but fhe hath
taken another Courfe , and it being
long fince, the is now barred by the
Statute of Liwitations, fo the Bill was
difmiffed; »

" Tulor verfus Wood. Lords Com-
miflioners, in Hillary Vacation,
- Anpo 1691.

HE Cafe Was; (‘Z)Z'Z:.) Z\/Tdfbdlztiel'fft'l{dry Va.
Taylor, by his laft Will and Tefta- cirior: <=
ment devifed Tis Lands to the Defen- ot
dant Wood, upon Condition: that he paid.
the feveral Légacies which he had be-
queathed to feveral Perfons therein na-
med ; by which Will he gave one Legas
¢y of 200/l to Phebe Taylor, when fhe
fiall attain and come -to the Age of
21 Years s provided, That if the faid.
Woed thould fail in the Payment of the
"fald Legaties, that ther the Legatees
fliould have Power (;o enter, or fuc? of
them
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them whofe Legacy was not paid, and
detain the f{aid Lands till he or. {he Ihould
be fatisfied. -

Phabe Taylor dled before fhe was
21 Years of Age: And now her Admi-
niftrator_exhibited a Bill againft Wood
the Defendant, in order to obtain this
Legacy s and the Queftion was, Wbep-
ther this was a; Devife of the 2001,
to Phebe Tajlor in prefenti, for if fo,
then her Adminiftrator will have. a
Right to its; or ‘whether., nothmc is
due till fhe fhould be of the Agc of

- 51 Years?

Somers, Sollicitor General argued for
the Admzmﬂmtar That this was a De-
vife'in prefenti 5 That the Words which
gave the Legatees Power ta enter, thould
relate to the Time of Payment, and
not to the Subftance. of the Devife :
That if the Words had been, I give 1o
my Danghter Pheebe Taylor 2001, #o ke
paid av the Age of 21 Years, that had
been Debitum in prefinti, tho"it had not
to have been paid till 215 and where
tis Debitune in prefenti, if the Legatee
had died before thg Time of Payment,
it fhould have gone to her Adminiftra-
tor: That there was - nothing varied
this Cafe from that, but the Word
when, which made no matenal « Dif-
ference. .

Curm.
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Curia, This is pot a prefent Devife,
neither fhall it take Place till after
the Devifee hath attained the Age of

21 Years ; and as the Words {tand to-

gether, the ‘Meaning of the Teftator
mult be thus, (wiz.) I give 20 my
Dangbter Phaebe Taylor 2001, when fe

195

Jhall attain the Age of 21 Tears, with Power

to enter on my Lands if the Legacy be not
then paid.

This Court hath feveral times made
ftrained Conftruftions of Wills to help
Infants, bat never to help an Adminis
firator, 45 :

In the Cafe of Clobery and Laewpeen,
which was heard three times in this
Court, and a Decree made and affirmed
in the Houfe of Lords, this Difference
was taken, That where .a Devife was

of a Sum.of Money, to be paid to a

Daughter at the Age of 21 Years, with
Interef?, there the Word Intereff made
it Debitum iz prefenti, becaufe after 21
fhe fhall have no Interelt.

Nota: Upon a Motion (to ftay the
“Signing and Enrolling a Decree,
that it might not be pleaded in Bar
-againft the now Plaintiff, who had
difcovered new Matter, and had

O 2 there-



156

Reports in Chancery:

thereupon preferred a new Bill 5
it was orderéd, That the Slgnmg
and Enrolling (hould ﬁay till the
Defendant had anfwered 5 but thaf
1o Caufe fhould be fhewn againft
a decretal Order, without depo-
fiting 5 L in Court.

‘The Plaindiff in this Cafe could not
'brmg a Bill of Review, becaufe in fuch
Cafe no Proofs are to be admitted,
but fuch as were made in the Ongmal'

Caufe

-, Eaffer Va-

cation, An-

no 1692,

>Dutcb@6 of Albemarle ver{us Earl of Bath.

Lowds Commiffioners, May 23,24, i
-+ Eafter Vacation, Anno 1692

"HE Cafe was, That in the Yeat
1675, Duke Cbrzjiopber Monk made
his Wili, and (amongft other: Legacies).
devifed the greateft Part of his Eftate to
the Earl of Bath, who was his Coufin-
German, and ﬂharced fome Lands with
Leoacws to be paxd out of fuch Lands
which be had no Power to do, becaufe
they were entailed by Duke George his
Father.
Afterwards, in the Year 168: Duke

Chriftopher executed a Deed, fuppofed to

be drawn by Sir William _‘}‘one:, in which
thé
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the Will of 1675 was recited, and which
he mentioned to be to conﬁrm and
corroborate that Will 5 by which Deed
he alfo' gave the greateﬁ Part of his
Eftate to the faid Earl; but he referved
a Power of Revocatlon, fo that he re-
voked it in the Prefence of fix Witnef-
fes, whereof three of them were to be
Pcers

Year 1687, made another Will, which
he publifh’d at Sir Rebert Claytor’s Houfe,
in the Prefence of three or four Wit-
nefles ; which Will was drawn by the

Direction of the late Chicf Jultice Pol-.-
lexfer, and by that Will he devifed

the greateft Part of his Eftate to the
Dutchefs, and he devifed his Plate and
Hou(hold~ﬁuff to fuch Perfon to whom
the Inheritance of his Houfe, Newbal,
fhould be and appertain. -

-The Will of 1675, and the Deed of
1681, were both delivered to the Earl
under the Duke’s Seal 5 who afterwards
fent for the Will, and it was delivered

to him, and (hewed to the Chief Juftice.

Poﬂexfen who was then his Counfel
when he made the laft Will in 1687,
‘but the Deed was not produced till after

his Death.
When he was about making his laft

Will in 1687, he advifed with hig
O3 " Coun-

197

- Afterwards Duke Chriflopher, in thgy"‘f.
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Counfel, Whether that Will would be
a Revocauon and whether it would
deftroy the Deed in 16812 And being
advifed that it would not, unlefs the
Power of Revocation were purflued,
he then publifhed this fecond and laft
Will in the Year 1687,

Afterwards Duke Chriffopher died with-
out any Revocation, according to the

. Power referv’d 5 and foon after, the Earl

of. Bath produc 'd the Deed dated in 1681,
and infifted upon his Title to the Lands
therein' mentioned : Whereupon the
Dutchefs -exhibited a Bill in Equity to
be relieved again(t that Deed, and to
{upply the Power of Revocauon, in re-
gard Duke Thriffopher died in FJamaica,
wheré he could. not have three Peers to
be prefent at the Time he would have
revoked it, and infifted, That it was ob-
tained by Surpnze e,

Thereupon an Iflue was drre&ed at
Law to try the Right, and a'Tryal was
accordingly had at the King's- Bench Bar,
at which Tryal it was found to be a
good Deed, and well executed 5 and the
Caufe coming back to this Court upon
the Equity referved,

Mr. Finch, and others of Counfel for
the Dutchefs argued, That the Deed of
1681 being a voluntary Conveyance,
fhall never be fupported tn Equity

againft
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againft another voluntary Conveyance,
(for fuch the Will in+1687 muft be)
efpecially when there are fo many plain
and apparent Circumftances to induce
the Court to be of Opinion, That the
Deediof 1681 was obtained by Sur-
prize. A |

% ‘And as to that, there is no Proof of
the Manner of obtaining this Deed 5 or
“that the Duke gave any Dire&tions for
drawing it 3 or that he was fo much as
privy to+the Contents thereof; or of
his Inténtion to give the Eftate to the
Earl; or of the Duke’s concealing it
or any Reafon fhewn, why there was
no Counterpart. EE £ ,
%+ "Tis true,here is a Deed produced,

which gives away the Eftate contrary’

to the manifelt Integtion of the Duke,

which appears in his Will in 1687,

which he made and publithed with as
great Advice and Deliberation as ever
any Will was made. If therciore this
Deed fhould be conftrued to have an
Operation contrary to the apparent In-
tent of ‘the Duke himfelf exprefled in
his Will in 1687, can any Man ima-
gine, that it was not .obtained by Sur-
rize? Or <can it be thoughe, that the
Duke took fo much Advice and fuch
Pains to make a Will, intending that
it fhounld fignify nothing, but rather
o : 04 on

Ve
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on purpofe to leave his Famrly in. a

‘chargeable Controverfy. -

It cannot be denied : but the Deed in

1681 is a volantary Conveyance; that

it was obtained without any manner of
Confideration, and afterwards concealed
from the Duke, and forgotten by him';

for it muft be prefumed that he néver

yemeémber'd themaking any fuch Deeds

for if he had, he would certainly have

taken fomle Care to deftroy it, becaufe
it was-fordirectly contrary to the erl
he madein the Year 1687

There are fome Things in. the Deed it

“felf, which plainly thew that the Duke

was furprifed in making it; for it re-
cites the former Will made by him in

1675 5 -and thén declares; that the Deed

was“to confirm and corroborate that

Wil Now tho*a Deed to confirma
WVILL §s a very extraordinary Thing,

and' not ufual, becaufe the Eftate pafies
by ' the Deed, and not by the Will 5
vet ‘this Deed in' 1681 is fo far from
confirming the Will in 1687, that it
contradi&s ir; for the ‘Deed recites,
Tihat he had devifed thé Manors of Dal-
£y and Broughton to the Dutchefs, which
e ‘had not done:'Then he recites his.
mtemron for a Mamtenance and Provi-
a;on for fome younger Children of a
Rclation, out of certain Lands Whrclr

he
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be had no Power to chasze, becaufe
thofe very Lands were entailed by
Duke George; his Father. All thofe
Things were Arguments, that he was
A{urprifed in making that Deed,

There were fix Years between the
Time of the making thie Deed and Will,
which was a fufficient Tine of Delibe-
ration, in which Time there happened
many Alterations in the Duke’s Family 3
therefore it muft be fuppofed, that he
would never f{uffer the Deed to remain
in Force, if he had not forgot it when
lie made his Will.

This Cafe depended a long time, and
the Arguments on both Sides at the
Bar, and afterwards at the Bench, are
very long; but becaufe they are printed

at large by themfelves, I fhall repeatno:
more here, but refer the Reader to that

printed Report.

Poweil’s

- 20}
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1692,
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Powell’s Cafe. Pufe. Anmo 1692.

Mortgagee, who had nothing left
A but an Equity of Redemption of
the mortgaged Lands, devifed the faid
Equity of Redemption for the Payment
of his Debts, and fome Legacies which
he had bequeathed to feveral Perfons
by his faid Will: The Queftion was,
Whether the Creditors fhould be paid
before .the Legatees? And it was de-
creed, ‘That if the faid Eftate did not

ftand charged. with the Debts before,
-but only by the Will, that in fuch Cafe
both Creditors and Legatees fhall come
in ari paffie. '

n the Argument of this Cafe it was

held,"That if 2 Man devife an An-

nuity to a Child, to be ifluing out of
certain Lands, and by the fame Will he
devifeth the fame Lands for-the Pay-
ment of his' Debts and Legacies, that
the Devife of the Annuity is a fub-
filting Charge on the Lands, and fhall
be good.

~

Strode
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Strode vexfus Ellis.  Somers, Lord Chan-
ecllor, Pafe. Anno 1692.

TH E ' Teftator Mr. Strode, by his pafe. Aume
laft Will and Tei‘rament devifed :692.
3000 L. apiece to his Daughters at their
refpe&we Ages of 18 Years and ap-
pointed Truftees to fell Lands in Lin-
colnfhire for raifing the faid Portions ;
and if that fell fhort, then he" devx-
fed, That the Rents and Profits .of ‘cer-
tain other Lands in Somerfet/hire hould
be applied towards the Payment there-
of, and that each of his Daughters
fhould have 50 L per Ansums for their
Maintemance, till their Portions refpe-
&ively became due. ‘.

Then he devifed feverai fpecifick Le-
gacies to his Wife and others,” which
he appointed to be paid out of his per-
fonal Eftate; and deviled all the ref?
and Refiduc of his Goods and Chattels
to his Wife, not difpofed by his Will,
and which fhall not be difpofed by any
Codicil thereunto annexed, to the end
the thould pay all fuch Debts and Le-
gacies which he had appointed to be
paid out of his faid perfonal Eftate, and
made his faid Wife fole Execatrix, and
died.”

The
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The Lincolnfbire Eltate was fold for
1750 L which Sum was placed out at
Intére(t, and the Rents and Profits.of
the Somerfe{/hzre Eftate fell thort of the
Payment of the Portions, and, by rea-

- fon of .the Taxes, could but httle more

than pay the: sol a Year for, the Main-
tenance of the Daughters 5 but the pers
fonal Eftate was more than fufficient to-
pay all the Debts and Legacies.

And upon a Bill exhibited, to {ubje&
the faid Perfonal Eftate to pay what
the Lands and Rents fell fhort to make

. -up the (aid Portions, the Queftion was,
 Whether:it fhould be liable in Equity;

* or whethier the Execatrix fhould have

“it as refiduary Legatee? And decreed,

That it fhould be. liable to make up

the Deficiency-of the faid Portions, fg

much as the {aid Lands fell {hort to pay
the fame.

Thomas
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Thomas Holtham, and Katherire his
Wife, formerly the Widow of
Thomas Rjland, ver Fobn Ryl:md'/
Brother and Heir of the faid Thos.
s lezmd Pafe. Anno 1692,

~JHE Bill fets forth, That about Pafe. dnno
the Month of Oéfober 1693. there 1692.
was a Treaty of Marriage to be had-be-
tween the (#d Thomas Rylzmd ‘and Ke-
therine; one of the Daughters and Co-
heirs of Allen Lock, who had: in her
own R1ght Lands in Fee of. aboqt the
yearly Rent of 15/ and fome Money
at Intereft, upon Securities taken in her
own Name or in the Name of fomei
Perfon in Truft for her.

‘That thereupon the faid Thomas. R -
land, in Confideration of the faid in-
tended Marriage, and of the faid Por-
tion which he. was to have with the
faid Katherine, did agree to fettle on
Ler for her Jointure, in cafe the faid
Marriage fhould take Effed, and fhe
fhould furvive him, A% that capital
Meflnage in which he then lived, toge-
ther Wlth four Yards-Land thereunto
belonging, ]ymg dlfperfed in the com-
Ynon Fields in Wimpftor in the Count;;

0
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of Worcefter, in Truft, and for the Ufle
of himfelf during his Life; and after
his Deceale, then to the faid Katherine
for her Life for ber Jointure, and in
full Satisfadtion of all Dower, &e. and
after her Deceafle, to the Heirs of the
Bodies of the faid Thomass and K athe-
rine 1awfully to be begotten, with feve-

- ral Remainders over.

The Plaitiffs farther fet forth, That
the {aid Agreemont was reduced into
Writing,. and dualy execated , by the

Maid Thomass Ryland s and that, for the

better Pcrformance thereof he figned
and fealed a:Bond of the Penalty of
200/, with a fpecial Condition, re-
citing the faid Agreement to make h-er

~ a Jointere, Crc.

“That afterwprds the faid Mamagc

took Effe@, and the Taid Thomas Ry-

Lind held and enjoyed the faid Lands
in Right of the {aid Ketberine, all' his
Life-time, and the Securities for Money in
her Name swere taken up and delivered
to him, and new Secunities taken in his
Name for the (ame.

That Lhomas R:land being by . the (aid
Means aswell intitled #o rhe real Eltate
of the faid Katberine, as to her Money,
and being likewife feifed in Fee of the
{and Meﬁhace and four Yards-Land ‘in
Wimpfion, and alfo poflefled of a per-

3 fonal
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Tonal Eftate of above 500 /. Value 5 did,
about Fanuary 1695, die inteftate with-

out Iflue, and without making any Set-.'

tlement on the faid Katherine according
to the {aid Marriage-Agreement.

That fhe, fince her Husband’s Death,
bath applied herfelf to the Defendant,
defiring him to fettle the faid Lands on
her, ich were now come to him ‘as
Brothér and Heir of her late Husband ;
which he refufed to do, pretending
there was no fuch- Agreement 5 or if
there was, that he is not obliged to per-

! form the fame, for that the Lands were

entailed on hims tho’ in Truth there
was no fuch Entajl, but that his Brother
was {eifed in Fee as aforefaid; and that
the {fame ought to be fertled on the faid
Katherine, ‘ |

Upon hearing this Caufe before the
Lord” Chancellor Somers, there was no
other Agreement appeared but the Bond
with the f{pecial Condition, as afore-
faid ; and this was held to be a f{uffi-
cient Evidence of fuch Agreement in
Writing , and he decreed the Setile-
ment to be made accordingly on the
{aid Katherine by the now Defendanc

Jokn Ryland, and if he refufed to do it

within fix Weeks, then he fhould pay
FINIS.
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A

Ccompt made up of Interelt upon

A Intereft fet afide, and the Parties

order'd to go to a new Accompt

ab Origine, Page 100. Tho' H. have

had Accompt as Heir, he may have
one again as Adminiftrator, 150.

Agreement.  Verbal Agreement before
Marriage, if not {ettled by fome Le-
gal Affurance to make it binding, thall
not be maintain’d in a Court of
Equity, 16.

Alien. 1t an Alien be Cefluy gue Traft
of an Eftate, fuch Truft belongs to
the King, 1371.

Appearance. - That no Sequeftration can
be granted, nor the Bill taken pro Con-
feffo, unlefs the Defendant have ap-
peared, 2. .

s /
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difmifs’d with Cofts. The Defendant
fhall not have the Cofts expended by
the Father, for theydie with- the Per-
fon, 147.

Cﬂﬂom Bill to eftablith certain Cuftoms
of Tything; difmifs'd, becaufe it:had
never been tried at Law whether
‘there were {uchi Cuftoms or not, 11.

D.

Deed (voluntary) good againft the Par-
ty who made 1t, and againft his Heir,
- but not againft a Mortgagee; -101.

Deed. - Cenftrution of Deeds, the pro-
‘per.-Office. of the Court of Chance-
1y, 17. Difference between_a’ Bill
merely for the Difcovery of a Deed,
and not_to be relieved as to the
Decd, 78,7

Copy - of a Deed of Feoffment, the 0r1-
ginal being loft, allowed in Pleadmg
as a good Deed, 82... Deed void in
Law ought not to be fupphed in Equi-
ty, 115, See Infuut.

Demurrer allowed, becaufe the Executor
of the Mortcagee‘ was not made a
Party, 93." .

Demurrer, for that the Plamhﬂ‘s ‘who
were only Legatees, but. fued for
Maintenance, were under Age; and
their Legacies not being ta be pald till

3 they
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they came of Age, they had noCaufe
- of Suity over-ruled, 102. Bill to
difcover Aflets; Denmnrrer, for that
the Plaintiff had brought an Alion
againft him at Law, over-ruled, 121.
Depofitions fupprefs'd, becaufe unduly
taken, 93, .
Dewife. 5y Annuity. devifed to one, and
- by the fame ' Will the Lands devifed
to-another : Devifee of the Lands de-
»creed- to give Seifin of the Rent, 124.
. Deuife of Plate and Jewels for Life,
fhall be conftrued in Equity to be a
- Dewife.only of the Ufe’of them, 174.
Deuife of Goods, or :of a Term for
1Years; with a Remainder over, good
-1 in Equity;f182.

Equity I(Court of). - That the Defen-
dant in one Court of £guity may be
admitted to a crofs Suit in another,
while the fir{t Suit is depending, 21.

Evidence.  Bill exhibited formerly by
one of the Parties, not allow’d to be
given in Evidence, unlefs it be prov'd
to be done by the Order, Direltion
and Privity of the Party, yo2. Exa-
mination of Witnefles twice to the
fame Thing, irregnlar, 138. Where
an Heir‘is fued, an Executor {hall be

P 3 - a
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ment of an Hofpital : The' Truftees
~ refufe to take the Truft upon them:
‘"The_Chancery will appoint others
to perform it, 42, 43. - Sce Charitable
Oes. I' e e

Infant may by Law difpofe of his Per-
fonal Eftate by Will, for Payment of
his Debts, 55, 56. Deed decreed to
be good to which an Infant was the
only Witnefs, 94. |

Injuntion. Plaintiff order’d to proceed,
‘notwithftanding the Defendant, who
was an Officer of the Cuftoms, had
procurd an Injunétion out of the Ex-
chequer, 19. Injunétion to ftay Pro-
ceedings at Leghorn 5 Opinion of the
Court of Chancery andtBarons of
the Exchequer concerning it, 103,104.

Intereft.  Creditors by Bock and fimple
Contra& thall have no Intereft for
their Debts, and why, 136. -

Fudgments in Debt obtained by Praftice,
referred to a Mafter to examine into
the real Confideration, 11.  Subfe-
quent Judgment fhall be relieved
againft any preceding Statute, upon
Payment of what is juftly due, go.
The Cognizee of a Judgment fhall
have no Relief againlt a Purchafer,
unlefs he proves that exprefs Notice
was given him of the Judgment, g1.

Farife:
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