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Palch. 1°AnnzReg.

“In Banco Reginz.

Coram Holt, Chief Fuftice.
Powys,
€9 #ftices : An. Dom. 1902.
Gould, 7 /

rOTE, @ Reto, viz. the fitt Retom of thig Term ad:

@evm wag by [Doclamation cut off, and the Term iig ays,

avjoutacy to the fecond Beton, / 1 Lev. 176, -
178. 1 Keb.
942,943. 2 Keb. 76, 152.poft.152.

Per Cur, JE Jurp in an inferioz Court Will not agree of y,. i1 1ufe-
theic Tetdict, the wap ig as in other Courts, to Keep them rior Coure
without Meat, Dyink, Fite 02 Candle, till they agree; and ’;;l.’;ealgg‘;‘;g
the Steatd may adjourn the Coutt from Time ta Time o

il thep agree.

Genetally a Levari fac’ {8 not the IProce(s of an Hinded: }Liewgiig
Court, but it map be it by Cuftom, and genecallp all the Copn

Dunded-Courts in England have fuch a Cuffom: The frue r salk. 201

, oY Lev. 81.
Common Lato |920cels {8 a Diftringas. Vide pot 44

Lutw. 588, $89. Cumberb. 124.

all MWiloemednog in a Judicial Dfficer, (8 a Contempe Arrachment
of this Court, anv everp Day an Attachment (8 granted again O ﬁf{;‘gg‘lpt
a Waflif of an inferio) Court, fo granting an Attachment odicers.
againft all the Partics Goodg. And Holt remembyen a Cale ;Sallf-g 201
of the Bapm of Hertford, mbere a Court Was beld before him g7 3% %
onlp, and he pretending Right to a Houle made himlelf Lel-
fo2 of the Plaintiff. and pave Fuogment €02 hig aren ﬂ.gﬁ'ee;
and for thig e wag bought up gp A.tachment and {ayd by

the
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r Salk, 201,

Verdi& on a
Juror’s

Knowledge.*
1 Salk. 405.

Jury dif-
charged fans
Verdi&.

1 Salk, 201,

Judgmenton
a Warrant
of Attorney.
6 Mod. 14.
16. 282.

1 Sa:lk- 402,
Pof, 115,
139.

On Defen-
dant’s De-
fault, €re.
Poft. 13. 93.
94, &

Erroncous
Judgment.

the Deels, though be ot of the cafiet fo2 that he had been
an Do Cavalicr : This he (aivwag inmp Lo Hyde's Time:
Ruc on the other Dand an Dfficer (5 not to be punifhed fo2 an
Crroy in his Judgment.

Tt a Fury pive a Ferdig upon there otwn Lnowledge, thep
cupht to tell the Coutt (o5 but the fait wap bad been fo2 luch
of the Fury as had Linowledge of the QGatter, hefor thep
ave (o, to tell the Thing to the Coutt, and be fwon as a
CUitnels,

Note, @l thig wasg faid by the Coutt upen a Fotion fo2 ant
Attachment againft a Steward of an Inferiop Court, 1who
ban vilcharyed a Jury without giving a depdict, but the Coutt
twould hear further befoe they pranted an Attachment.

Doétor Woodward’s Cafe,

T D € Queftion wag upon the regular Entrp of a Juvg-
ment upon a Tlatrvant of Attomep., Per Cur, Jf a
Peat palg after a (Warvant of Attoney piven, Judgment
can’t be entered upen it without Leave of the Court, but if
one give a Clarrant fn Lacation to give Judgment ag of
laft Term, bis Death does not determine that TWarrant, bee
caufe the Pacty as alive at the Time of the Judgment en-
ter’d 5 and the Time of enteting the Judgment is not erplef-
{ed on the Roll, but in the Parpin, and the Tle of it is fo2
Security of Purchalers onlp, byt without ¢ it fs good againtt
the IPacty.  Allo i€ Defenvant make Default fo ag Plaintif
might have enter’'s Judgment again®t pim, and before actual
Cutry Defendant vieg, pet Plaintift may enter big Judgment
as of the Term in which Default was mave: gnd Holt gyg-
ted Shelley's Cale, bo Died at four a-Clock in the Waming
of the Dap on which the Recovery was, (o that i€ pou veckon
Doutg and PWinutes, he wag Dead at the Time of the Reco-
berp hav, et it was beld good: So i€ the Caption of a Fine
be takien in the Wacation, it the TUrit be vetomable the nere
derm, the Death of the Pacty determines ft; but € ic be
vetoznable the @erm befoze, it Mall be well notwithtanding
the Parties Death.

Ja Judgment be belotw oy the IPlaintiff, and Errodis bpoughte
anv the Juvgment teverlen, pet i€ the Reco Will wacrant i,
4 the
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the Coutt ought to gibe a new Judgment o2 the Plaintiffy New Judg-
but if the Fudgment be evcopeous and againft the PPlaintif {f‘e‘i’gfﬁ‘j“'
fu the Perits, that ought to e teverled, and a netw JUDY: 1 Sand. 186,
ment given fo2 the Defenvant: Pur Cur’, I erroneous Judg. = Sand- 256.
ment be for Defenvant, and it 18 vevetled, and the MWerits 4o, 40,.
appear €02 Plaintiff, he thall have Fuvgment; but if the Pe-

titg be againft IPlaintiff, Defendant MHall bave nelw Judg-

ment: @a in the Exchequer-Chamber; fo2 thep ate to tefoum

as ellag to affiom 9 vevetle, $.C. ona
ncng}{Vrit
. 8g,
AtWOOd 65 BUI’I’. inozz? zSaSiik.
6o3.

TRre) of a Tudgment on a Sci. Fac. agaiu® Bail it the Error on «
Papoay's Coutt of Maidfton; the Tcit did tecite, that Juggznent 1

a [Dlaint was Ievied in Debt upon a Wond againft J. S. by coon
the Plaintiff the 17th Dap of July, the sth Pear of the LKing, Bailona
in Cur' Domini Regis villz Regis de Maidfton; and there: ‘gz e
upon a Summonsg iflued vetoznable the 31l of July, anvatter 555 ¢ Mo,
# Nihil thevettnto veton'd, a Capias tetomablie the 14th of Au- 304. Cum-
gufk folloting, by which the Defendant heing taken, and ap o> 149
peaving onthe Retom of the Cepi corpus the Defendant became
bis Wail, and enter’d into a Recognizance to pay the Con-
Demnation with coffs and chatges of Suits the Sci. Fac. did
fucther vecite a fopmet Sci. fac. and commands the Officer Si-
cut prius, & c.  Sci. Feci. wag reton’d and Judgment againft
the Bail, and nowupon the {Civit of Crro manp Exceptions
weee taken,

1. Zhat in thig Cale the Inferioy Court can onlp aWALY Exceptions
Grecution of Hoodg, Lands and Tenements Wwithin theit Ju- to the sa.
visbidion, and thevefoe the Sci. Fac. ought to tun fe, and not 5oy 1y,
genemﬂp ag here. ;82 1 Salk.

O&s

2. Qftet Fflue foined and a Ven. Fac. to tty it, the De-
fendant in the oxginal reliGta verificatione cognovit A&io-
nem, and Judgment againf him in 100 1. Oebt, and sol. Da-
mages without any Mention of cofig, and the Praper of the
Sci. Fac. agafnft the Wail i ta pave Execution de debito &
dampnis; {0 not acceving to his Recognizance.,

3. @he Sci. Fac. ig in the Mapars Name, whereagit ought
to be in the Wing’s Name and Tefted by the Wopoy, it being
@ Iqocels of the Wing's Toutt. &

’ 4. The
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= Salk, 599.

Opinion,

Cumberb.
299.

Varianee,
Inft. Leg.

497, 495,
&re.

2 Salk. 599.

4. @he Sci. Fac. tecites a Plaint levied the 17th of July,
ano on the Recoo it appears to have been an the 14th,

5. Y a Sci. Fac. againft a Recognizance {t Hould be in ea
parte, anu pere it 8 in hac parte. '

6. The Command of the TUrit ought to be to fummon the
Party, if founv within the Jucildiction, but bete it is me-
neeal,

7. Pere went an al. Sci. Fac. upon which this Judgment
{s; and the fivft Sci. Fac. not retond, and (o they Melw on the
Recow, ,

To which it was Anlvered.

1. BBy Holt C. J. @he Recognizance ig well taken, that
{in Cale Judgment be againft the Defetidant, to ebp the Con-
Demnation of His Goous and Chattels, Lands and Tene-
mentg s and the common Coutfe in the King’s Bench {g fo,
tho’ in the Common Pleas they bind in a Sum certain, and
the Summons need not be ccampt up by (Uows te the Jurit-
Diction of the Couzt 5 02 that Hall be underiood,

2. {Wbere the Demand ig of a Debt certain, one need fap
nomoze than dampna ta include Cofts, except it be on taking
a derdid on a Trial where Cofis ave to be mentioned, but up-
on g:onfef. Nihil dic’, Ge. Gt (g neber, o2 at leaft never need
ta be done.

3. Jt I8 the conffant 1Pagice in all Inferioy Courts to
make the IProcels in the TRame of the Bapoy.

4. {pon a{rit of Crrop there can be no Avbantape taken
of a fariance between the TWUrit of Sci. Fac. anv the Dyiginal
Reco,

5. Jt is true, the Right wap (s not to (ay in hac parte in
Pr0celg upon a Becognizance, butit has obtained now to make
it eitber wap, and twe muft not hinvee (¢,

6. dnlyeted, ag in the ficl, fupra.

4 7. TAYich
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~. Tbich 18 the chief, he asked the Counlel on the othet
five, how they could praceed upon @ Sci. Fac. which was not
retoned as Here the firlk was not; fo2 there ought to be fome
Aufwer to the Teit, ag that the Pacty bad nothing, &c.
@hat be Sci. fecit,) 02 non elt Invent. fo) if there be na Re-
toan 9 voubt it will be a Dilcontinuance, anv that can’t be Dircontinu-
cured by Appearance ; but after Qeedict a dHilcontinuance {g 2nce
cured, and therve being no Beton to the firfk, o2 (o muchasa aManEtmu-
Recital of it on the fecond, but only ficut privs precept. eft 5 Vl.d:’lc:;l'
it witl be hatrd to maintain it, and if pou Don’t appear at the 1,158 e
Beton pou can't appear at all if the IPr0cels be not continu- 1 Sand.
ed Doton, _ IF there be an Dziginal vetomable n Trinity Term 315,
ano the Defendant voeg not appear but comes in Hillary 3 3al 1510
Term, all ig wong it there be not a continuance to Hillary
Term Dot duelp entred s € Sci. Fac. be vetonable die Jovis
prox’ poft tres Septim. S. Michael. if the {Pactp appear Craft’
S. Martini, it Will be an incurable Gap, fo2 none can appeat
when be bag no Dap by the Writ o2 on the Boll, aud bere ig
neithers aAno (uppofle the fivft Sci. Fac. hav been el etomen
and an Alias iffieg out recoznable in June, and the Defen-
pant appeats in Augoft, all twould be pad withsut a continu-
ance entered till Auguft 5 becaule without it the Defendanthag
ns Day in Tourt; but he faid perhaps the want of a Reton
of the Sci. Fac. might be cuted by the Day on the Roll where
the Telte and (Muing out of the (Uit is, wbich perhaps may be
2 ground fo2 an Alias and allo a Dayp for Appeatance ; and he
faid, that upon pleading the Statute of Limitation, he alwapg swar. of Li-
ufed to plcad the Retom and not the Purchale of a Llrit 5 mitations
foz it wag the Retom that gave the JPoffeflion of the Caule hoV Plesd:
to the Court. dub if one were to continue a Latitat 02 (e- 3y, pyp,
Deral Pears be muft get the ficlf vetoned s upon which Re- 12, 0.
ton pott make yout continuances down tho' pou never take ot J“’;" gg-
another ; but there muf be a Retom of the firet TULit s (0 i€ Earnpers,
2 Cap. ad Satisfac. be taken Without a Pear, pott muft conti- 7o
nueitdotwn ag long ag pou pleafe upona Vicecomes non mifit P 5
breve, anb not be put to a Sci. Fac. [0 theve ig a vat Difference g5 o
bettocen the TUrit to which the Defenvant pas an Anlwer,
ano one to which he bag noue; fo2 if it be a Teit ta Wwhich
the Patty bas a Plea, there muft be lome (o2t of a Reton, 02
that it came tarde, but fill there muft be fome Reton; and
fo2 this be quoted the Cafe of Sit John Vidian and Welling ;
and can any Coutt hold Plea of a TUrit befoze it comes back
to them 2 And i€ pou come to et it £oth by Sicut alias, pou

C oughe
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Obje&ionto
the Declara-
tion, &rc.

Opinion.

Vide 1 Vent.
78.

Objettion to
the Retorn.

Refponf.

sught to {et it out at farges and be fa{d be would fuppoy e, if
be could, £ the Sake of the Suitars, who bade Leen ar the
Charge of putchaling the Franchile, and not for the Dake of the
Stetwarls £62 they generally oppaels the People. [ This was
Mich. 13. W. 3.7 i

Ano the Cale was Argued again this Term, and Broderick
took Creeptions: Fickr, That the Dginal Declacation was
that the Defendant per Scriptom fonm Obligatorium, (5c.
@he Defenvant plradg non eft Faltum, and a Venire to try
the Caufe wes ad recognofcendum fi Scriptum Obligatorium
pred’ Wwas the Decd of the Defenvant, which be fald was a Con:
tradiction, and then thete befuy to Dap on the Roil to the
Party but the Dap on the Venire, which (8 none, the Venire
being contraniFory, the Confellion of Relicta Verificatione {g
Veid, and the Fudgment grounded thereupon erroncons, Wut
anliwered by Hole, teke it to be fo, and that it g a plain Dik
centinuance, which (s theuttmoff pou can petend, pou caire take
Adbantage of that in an Errog upon the Judbgment on the Sci.
Fac. againft the Wad, 3 Wail be to an Gxion in this Tourr,
and a Sci. Fac. again® the 2Bail ant Juogment againlt them
by Nihil Dicit, fn a Trft of Creey of that Judgment, thep
can't fap that there wag no Tudgment n the Driginal Adion,
becaule that otrght ta have been pleabed on the Sci. Fac. fo1 the'
it be effentiatly necefary to charge the Mail, there Mould be
Fudgment againft the Pauncipal, pet that mudt be taken g
bantage of in pleading upon the Sci. Fac. and never upon a
{Qrit of Creroy.

@Then wasg objected, The want of a Reton of the Ficlt Sci.
Fac. fo? an Entrp was mede that the Dfiicer hav nst retouen
it; ‘To wiich it was anfwered by Counlel, that True it is. up-
on a @lrit iffluing out of Chancery vetomable in the Com-
mon Pleas 0} in this Coutt, no Jdzoceedings can be il j¢
be vetoan’, foy till then it ig not Depending; otherivile where
the Trit iffues out of the fame Coutt and s vetonable there,
Vid. 2 Ed. 4 11. 5 Co. 47. Qnd the ancient Pactice twag,
that when a TWrit iflued out of thig Court, an Entty wasg
mave of it on the Roll, and Wwhere a Wan i3 to lofe bis In.
beritanice 02 incur a Penaltp, he map appear on the Day on
the Xiol, the' the Dfficer bas not retomed the Tulvit,

Holk,
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Holt, €he aucisnt oy wag to make a Recod of the opinien.
. iginal, and fn the Common-Pleas thep went by wap of Be-
citaf, Dominus Rex mifit Breve {fuum claufum in hxc verba: Pot. 5o, 65,
Noéw a Sci. Fac {8 fued out bere, anv an Entrp made of
Vicecom’ non mifit Breve, &b [Ueh out and vetoined, and the s, s.
Iparty appears s {Qhy Mall thep not p2oceed upon this fecond
{Writ? Guvtho’ the firlt be not vetosned, pet there {8 an Cn-
try of it on the Jica-Roll, and upon that the other IPoceey:
ingg ate founved s and the fecond tefers €0 it ficut alias,

ano the Cale Beinigy argued agait in Mich. primo Annax,
Holr weciaven, e phan fpoke to Coke 1D .othentotary of the
Common-Pleas, who affured Him He never kue a Procecving
upon a fecond Sci. Fac. the fitff not vetoynen, and he fay,
that tho’ the Defendant hav a Dap (n Court upon the Sci.
Fac. Deing ertered on the Roll at its Jfluing, pct there
cant be no peoceeding upon it till it be retonen, aud pou
fhould get a Fctow wmave; na wmatter Wwhether executed 0
:lgto

Another Srception taken wag, that this wag a Judgment Exceptionta
on Demurrer, and they gave a fFinal Juogment withoue oo Jwde-
miving an Intctiocutoyy one, Quia videt. Cur. ¢Gc. Anv it
wag {oit s That the Foums of Judaments ought to be Frictly
kept tos and therefore Conceflum 02 Adjudicatum bag been
belo bad fn an Infetioy Court,  Anb this g like the Tale of
a (pectal Yerdil, where the (pecial Fo {s 1eft to the Judbg-
ment of the Court. 1 Rol. Rep. 305, 309. 2 Cro. 372.

Cro. 227. '@ig not enough that Judgment be given £0 him
that ought to babde it, but it mui aifo be upon a vight Orund.
Vide Owen 19.

But Holt {aiy, Duch a Fault twould be amended now; and
be faid, that alwaps upon Demurtet befoe pou proceen ta final
Fuogment pott {ap, quia videt. Cur. quod Placitum, ¢, Opinien:
1deo confideratum eft, and heve thep sive final Tudgment, when
oz ought appears they have not deternrined the MWatcer fib-
mitted ta themiy and tho’ it be not eflential to give a Rea:
fon o theit Fuvgment, pet (€ i matevial to vecive the Pat-
ter put fnn Judgwent, and the Court (cemed fnclined to te-
befe the Juogment o2 thele two Crrog s which Raymond
fo the Defendant pecceiving, be took Crception tathe wa% ote,

0

4
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of Crro?, that it wag Quod in adjudicatione Execationis Ju-
dicii pred’ Error intervenit, there it fhould be in adjodicatione
Executionis Recognitionis pred’. gud tho' Powel (aid that a
Recogmizance wag a Fuogment, and wanted nothing but Ere-
cution ta make it a compleat Juogment : Hole faid, pet it
was another Species of a Judgment WwhHich ought to be He-

Writ of Er- €0, 81D the Court wete of Dpinion to quafh the Writ of

ror quat’d  Erto) €02 this., Erception WBuc fee 1 Salk. 402, That the
Judgment belotw was Reberled, Mich. 10 Anna.

. Per Holt, 3f a TWinvot be open, and a Wafliff put in hisg
whatan  fand and touches one €02 twhom Ge bas a Tlartant, be (g

6 Mod. 173, thereby hig pafoncr, and map break open the Dool to come at

211. 13alk. mm.
79-

S.C. 1 Salk.

5516. gl\l\//lloccll. J&COb Wf?ﬁﬂ Dallow.
436. od.

230,

Piohibidon L}hel wag in the Spiritual Court f0) difutbing in a Scat

Seat in & in a Church; the Defendant below comes for a r0-

Church.  pibition and fugpelts a prefcriptive Wight in himfelf, and
IProbibition granted and declared on and fop a Conlultation;
the Defenvant (et up a preleriptive Title to himlelf, and tra-
Detles that of the Plaintiff, and upon Demurter a Conlulta-
tion Yag awatded, fop Per. Cur’, The Dvinary hag of common
Right the Dilpolal of Seats, if there be no tempoal Right
fet up againk it, ag the now Plaintiff bas done pete, viz
big Pacleription, and that (s nol traverlen,

Prohibition After Sentence i @ Spiritual Court, thep will not grant
Vide poff. I>obibition s except it appear upon the Face of the Procecn-
137, 148 (@&, t0 be Matter out of theiv Jurildicion, Quzre, poft.

- Davila «verfus Dalmanfer.
73
N A%ubmﬂﬁun to an Qcbitration was by Rule of Coutt, anv
ﬁ;“;]gm‘;;‘;:g after the Acbitvatos bab mave (ome IProgtels in the
an Award.  JDatLEL, ,tbe Pacty came and (natch’d awap the Papers, and
{o hinver’n favther |D2ocecding : And per Holt, There ought ta

be an Qttachment, € the Pavty div not enlarme t
anb pay Coftg, ’ oty e the Bule

4

Lum-
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Lumly werfus Quarry, fudge of the Admiralty of ;. ..

mei vania. Tor,

-IG: wag Trobet and Converfion £03 a Sbip, Which the De- troier ang
fenvant condemned £02 want of being tegiffred in England; Converfion
the Agfon wasg 1afd in London, and being remoben by Habeas for« Ship.
Corpus to the King’s Benchs the Dueftion wag, whether thete cumbers,
fouin be Wail ag thig Cale flood. and Hole faid, That the’ 365

it wag upon a Habeas Corpus, they might enquite into the _ .
Caule of ddion, and £ thep law Decafion, ower fpecial Do o0 =
Pail ¢ f0 otheriile the Inferior Courts might be mavde Ule See : Silk.
of to oppels People, by laping great Qdions upon them 9% o1, roz
there 5 and bece, if the Defenvant bas acted as Judge, and the

MPatter wag within his Cognizance, bis Sentence, whether

Right o2 TWrong, binds till it be teverlen; and if it were in

the Qomitalty of France, it would be {o, any the onlpy RBemeny

in fuch Cafle {8 to Appeal.

Per Holt, @he Tt of Ne Exeat Regnum ought not t0 D8 Ko Ereat
pranted, but upon great Realon and Cramination; otheriife feg- Honi.

a4 Homine replegiando map lie, V’fdegz Salk
| 581, 702
Queen €9 Ewer. 5. C. 2 Salk,
564.

O Cire Facias upon a Recognizance entered into befoge Holty g oooon:
S C. J. convitioned That one J. S. Mould appeat to an Jn« zance.
pitment againft bim, and cartp it doton to Teial accoing ta

the late Aot of Pacliament; and the Defendant demurs ta it ¢

1. There 8 a Tarvfance bettvcen it and the Wecoghizance : variance,
The Becognizance recited (8, That upon Fuce joined, the De-

fendant would give Notice of Trial to the Pwlecuto? and big

Clerk; and the true Recognizance entered inta, s to give Na-

tice to the IDwlecuto? o2 bis Clerk; So there i3 a Yarfance,

ann it is wot pucluant to the Stattte; fo2 it 15 in a greatet

Sum than the Statute vequires, which is onlp 201 each. It

twag urged on the othet five, that if one would ercept againft

a C2leit, he ought to habe Oyer of it; and that notwithkanv: ;. ..
ing it be fet aut in hxc Verba, But it was anlweren, that Writ. Seo 6
it twere {lain to demand Oyer of & CUtit which (8 alveadp feg Mod- 2‘18&42;

ouit in hzc Verba on the Roll. Jndeed ‘tis True, NONE CAN L= | Mod. 4,

cept againt an Dpiginal Ceit that ig not (et out in hxc Ver- 1Sand g, 5
- D ba Co. 74.
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Opinion.  ba, ithout having Oyer of it. dnd Holt, C. . aip, @That
the Recoghizance vaticsg from the Statute, and therefoe
can’t be good by the Statute; yet it map be good by the
Commion Latw: Ftis True, the Recognizance, if not acco:
ing to the Statute, can't make the Certiorari a Superfedeas, 02

. by Statute no Certiorari fhall be a Superfedeas Wwithout a ze-
coghisance of 20 1. &c. But befoge that Statute the Judnes
of this Court had Potvet to take Recoguizance, which is not
taken awap by the Statute; but onlp that they hall not be

Wrirguath- {UCD 28 Will make a Certiorari a Superfedeas: And the TUL(E

ed. Was qualh’o fop the 1ft Crception,

Domina Regina €5 Paroch. de Milverton

orderof § JP0n an QAppeal to the Seflions, they made an Dder
Jukices that the firt Daver hould be quafh’ds and the [Pavty lent
Pare, . tothe Parifh from whence be was thereby remobed. ¢t was
Blackerby's agreed, the Juftices of the Seflions had only Potwer to affirm
fasifffk.vﬁ. 02 quafh the foamer Dvers, but not to make a new Dnes but
5 Mod. 208, Decaule an Dadet map be good in JPart and bofd fo2 othet Part;
209, that Pact which opoeted the JPoo2 Perfon ta be fent back wasg

quaty’d, and the Reft confitmed.

Bail for & Per Holt, 4 martied IWoman i3 to de dilcharmed upon
vert. . tommon Bail of Coutle ; but if it be Doubtful Wwhether (e
6 Mod. 17, be martied 8 not, he tall be Held to {pecial Wail, i the

. 1 Salk. . ; 2
ijg_ " Mod. Caufe requite fpecial 23ad.,

8. 1 Lev. 1.

Coroner. 9t is Gatter indictable to buty a Pan that dies of a Hig

Por16. 2 lent Death, befaze the Cooner’s Inquelt bave fate upon him,
Hawk. 41.  Pey HO]t,

&c. ibid.

Order of 3t i8 a Bule of Court: That no Ober of Jufices, wheve:

Juttice. ~ OF an dppeal lics, be brought bither bp Certiorari, till aftec

6Mods.4uo(, dppeal; and {f anp be, that it be fent back by Procedendo:

f;; ,1142; © Jo2 the Deiginal Dyver Does not come up, but the Zeno of
if, agappears by the verp TWows of the Retox,

Feltham €9 Cudworth.

Statute of cire Eacias by an Qominffirato? to revive g Fudgment pay
Compofirion S by the Jnteftate againt the Defenvant, who pleads the
pleaded. | Dlatute of Compofition of tine ThHitds in Number and Ua-
Pift 1§, 96. I {ue
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fuc of the Creditoys, anv a Compofition fo Payment of 2.
in the IPound; Ita quod e pain it within fite Pearg after be
hould be vilcharged out of Prifon; and on Demuttet the whole
Dueftion, whether the Defenpant ought to aver that e hav
‘een in @aol: And {t wag uryed ty the PIaintiff that be ought
and that the Plea was il fo) TWant of it; £ the Intent of
the Statute wag, that there Houivbe anablolute pofitive Com-
pofition, either to take lels than the Debt, 02 to give a fonger
Dap of Papment; but not to dilcharge the whole Debe of
the Crevitos, by the Compofition of two Thirds, which would
be the Cafe beve, if the Defenvant had never been in Gaol s
fo2 the 2s. in the IPound was not payable till five Pearg after
the Defenvant came out of Gaol, and that might ve never, (€
be ban not been then in Gaoly and then the Compofition
might te, that Defendant Hould never Pay.

@o which it wag anlivered, that it is in the Potwer of the
tivo ThHitds of the Crevitog, &c. to make a Compofition
genetals that a continpent Compefition i8 a Compofition
within theiv IPotwer; befives it wag faid, that the MWatter fub-
fequent to the Ita quod, DD not Depend upen (€ ag upon i I giod,
Condition pecedent, but that the lta quod was only a Limi-
tations as a ®ant of a BVent povided it does not touch big
Perfon, 02 a Guant without Impeachment of TWake, lta quod -
be von’t commit voluntary Tafe. ~

Another Dap the Court held it no gooy Compofition, be- cuia
gaule it s fuch as perbaps the Defendant will neber be bound
to perfoun, and the Ita quod makes it a Condition paecedent, oy q:i0n
‘that the Defendant MHould be vilcharwed out of Haol 5 and the precedenr. &
Statute intended a final ablolute Agreement, Wwhereby the fallk- 171,
Credito? {8 bound to teceive fo much o2 to give luch Time, "
and if the Defendant voeg not perfoun fuch Compolition, the
foymet Debt i therebp rebived, Suphole I cobenant with
J. S. ta convey him {uch Landg, Ita quod he pay me s001. by
fuch a Day ; he doeg not pay the MWonep by the Dap, J am not
ABound to make over tohi the Ctate; fo2 wherean Iea quod g
annered to an dgreement fo3 a Thing not executed, it quali-
fics the Matter befoe; and i the fame Thing as if it Wwere
put fick: And the Q& means there Mould be a compleat final
Qareement, and not one vepending on Uncertafnties: notw
non Conftat that the Defenbant cber wasg in Palon, and there-
foxe £o2 ouglht appears, the Condition pecedent never happenen
uo? is like to appen; and we can’t intend he wag tmpgtmtgn é

n
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dnb per Omnes, it Compofitions by dertue of this AF, wok
bp wap of Defeazance, which i€ not pecfounca the Driginal
Debt atifes, Juogment pro Quer.

Toll inci- Per Holt, @ @oll {3 not of common Right incident to a

dent to a

sk arket; per Eundem, It hag been held that an Indebitat® Af-
ey, fumpfit wouly lie fo2 a cuftomatp Fine of a Copybaider, but
297. 1 Shov g fafv, be never could be reconciled to that Dpinfon,

257. 2 Show.
34. 3 Lev.

400, 424. 1 Sﬁlk. 327- 4 Mad' 319, 8’00

Mayor. Per Eundum, Without a patticular Qlage, the Papa; of a
Copoation hag not a catting doice.

5.C. 2 Sall Green €9 Rivit.

421+

Statute of R an Affumpfit, non Affumpfit infra {ex Annos tag pleaded

Limitation. I Plaintiff veplies that pro Recuperatione of the (aid Debt,

{‘;‘" 3“2‘, Pe fuen out a Bill of Middlefex which be vecites in big Replt-

Ry 36, cation, and it appeats to bear Telte, Die Lunz poft tres Septi-

37,120, 121 manas San&i Michaelis, Aono quinto, Ita quod parat. habeat

?:,‘,“;b&fo;v. the Defenvant’s Wovy Die Lunz poft tres Septimanas Sandti

354. 2 Show. Michaelis, genetally without telling when, and that the De-

éﬁik”féﬁ fenpant promiled within iy Pears before the Juing theveof;

' Defenvant vejoined, that be vid not pomife in fiv Pearg be-

foe the TMuing thereof, and on Demurtet the Eyception wag

to the Replication, that it did not appeat when the (Urit wag

retonable, £02 it could not be intended to be immediate withaut

it bav been (o faiv cxprefly; and in Fact a Wil of Middlefex

Vide antea 5. 1§ NeDEL tetornable immediate, and ‘tis True, the Tqtit it felf

Does nevet mentfon the Pear in which it is retomable; but

oben one plcavs a {Urit, be ought to o ft: And Mol (aid,

Judgmene  the Statute of Limitations was oneof the Weft of Statutes,

Nife. and the Pleading thereof ne Dilpatagement to anp Wobp; and
Ocfenvant bad Judbgment Nifi.

Sir George Tuke’s Cafe.
Affumpfit
f{,ﬂ; NI;J;— p 2 Aflumpfic the Plaintiff declated, that he was poffefled of
ggggfy“‘og a Note of the Defendant’'s by which the Defenvant pro-
Delivery of Ini{eD to pay him (o much Woney 5 that the Defendant in Con-
« Nowe  fiperation the Plaintiff would deliver him the faid RNote, pro-
miled to pay bim the BMonep, that be thereupon velivered him
the Note s after Terdict it wag moved in Qevet aof Jupgment,
thatbere was na Tonlidveration; o2 it DI not appear what the

I <on-
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C onfieration of the RNote wag; Anv if the Note were with.
sut Confiveration, the Delibery of it up can’t be one. Vide
Pal. 171. 2 Saund. 136. But per Cur. 1. Delivery of the rsaik. .,
fRote being faiv indefinitlp, it Mall be tntended a Deliverp fop 25 N Lutw,
ehet 5 and tho' a Mote fozthe Papment of the GHonep dees not |+ 2>
carep a Confideratfon in it (elf, pet it is Ehidence of a Debt, 1 Lov. 165 »
and bp Conlequence a Peang wherebp he map recovet his W o- ;’Fg“- 159 1
nep s and thePacting therewith is a Confideration andthe De- ; rojl s
fendant bag asmittedit to be upon Confiveration by Demanding 2.

it to be Delibered. And i€ the Cafe had been, that this had
been the Rote of J. S. £0) Papment of WYoney to J. N.and J. D.
in Confiveration that J. N. would peliber the JRate ta bim han
pomifed to pay him, it hadbeen a good TConliveration; fop it
18 not neceffary the Watter of the Conlidetation Hould be of
Anvantage to the Defendant, {o it be any € eoubic 02 Dilan-
vautage to the Plaimiff, Juvgment pro Quer’,

Judgment.

A. takes a Judgment in the Rame of B. Who dies, and An., pearn
Qominifivation i$ committed £o another :  A. enters Satif- satisfation
fadfon on the-Juvgment; the Avminificato of B. moves that 2ckrovleds-
the Entrp of Satisfaction be vacated, and this appearing on a ,.z. 5s. o1
Beport of the MPaffer to whom it was veferred, the Coutt &
faiv the Defendant hav good Equity, but they could not pelp

ﬁp}, and the Rule was ta vacate the Entry of the Judbgment
N1iL. ~

Prideaux €9 Morrice. 5. C- 2 Salk
. 502,
T was an Ation on the Cale in the Common Pleas, againt 5, .,
the Defenvdant Morrice, being on of the dianders of the Falfe Re-
@own of  in Cornwall, f02 not tetoning the IPlaintiff, - Vide 1
be being vuilp elected a Bember of Parliament foy that Wo- ¢ roa
tough ; but inffead thereof Falfly and Walicieufly retomning 49. + Mod.
J. S. twho was not dulp cholen. Cipon afpeciol Terdict finding 145 gﬁfeod-
all the Declacation, and farther, that the Right bat not been §I4I 2 Salk,
determined in the Houfe of Commons, anf that thete wag so3. Polexf.
anotber {fandet ftill Livings the Coutt after feveral Qrgu. 47
mentsg, velivered theiv Dpiniong by Trevor, C. J. Blencow,
Powell and Nevill;

TWe ate all of Opinion, that the Defenvant ought to have
Fubgment,

E 1. (e



14

Term Pafch. 1 Annz iﬁ B. R.

Refp.

1. (e now’t give out Dpinions hoto it twonld be, if the Pat.
tet bav teceived a Determination in the Houfe of Commons fny
Favout of the Plaintift.

2. (e give no Dpinion hotw the Akion ought to be con-
ceibed: hethet it ought to be againit bath the Qianders, 62
fupethet it might be againtt one of them, Lecaufe our Dpini-
ong ate that it voes not lic anaintt them anp wap.

S0 that out fivt Realon iy, {02 that the Fuvging of the
Right of Eledion belongs to the Paviiament, that is, to the
Houfe of Commons; and that ig the peper Furildigtion fop
vetermining fuch MWatters, and therefoge it would be berp ab-
futd and inconbenient, if ft houln be tried by a Jury 02 Court
of Weftminfter Hall, in an Q&ion on the Cale; £02 that wouln
poduce a vifferent Oetermination of the fame PWatter, by twa
Invependant Jurildictions; one might habe JFudyment and Da-
manes againtt pim in Wettminfter Hall, fo3 a Qatter in which
be might pave vone bis Duty by a dote of the Houfe of Com-
mons; ant of which the Commons are the fole Judges.

Obj. This Inconvenience of clathing Jurildictions fwouln
ehlue in Cales where the A of Pactiament gives the Action,
and a patticular IPenalty; and pet none will fap but the dction
will lie notithftanding, eben befoe any Detetmination of
the datter in Patliament,

Anfw. TUbhete the Pacliament gives the Courts of Welt-
minfter Hall a Futildigion, Tet the Inconbenience be what it
Ivill, e map erercife the Fueildiction 5 but it can’t be fain, be-
caule the Parliament has given us a Furildiction in pacticular
Fnitances, that by the fame Weafon it hag piven it to us in all
Cales: Andthe Avgument is, tofap becaufethe Partiament has
piven ug a Remedy, thevefoe it lap at Common-Lat, when
the contrary Iufevence ig much moge natural ; and if the par-
liament bad intended to give a Remedy, it would have given
an Qifon of the Cale; forthat had been the moft adequate
Remevy, and would fuit every Wovy's Cafe, and the Sta-
tute 23. of H. 6. that gives a Penalty in fome Cales, takes
%ﬁ;}tme, that befoze that Statute, there Wwas not fufficient Re-

P,

: Obj.
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Obj. Mot inconbenient that there How!d be concurrent Ju- oy,
ti[m’ctiunﬁ,fng the Queen’s Bench, Common Pleas, anu tie
Qoutt of Exchequer ate (o,

Anfw. 3¢t {8 Trues but that twoks no Inconbenfency to .4,

the Subjed ; 02 if the Suit be conmnenced in one Coutt, anr af-
tet in another, that Court which bas firft Pofifiion of the
Caule, thall Determine it, anb it is @ good Plea {n Ghatemont
{02 a Defendant €o fay, thas there i8 an Jdion vepending i
another Court fop the fame Canles and a Jurgment in one
Court ig pleavable in War to an Adion 02 the fanre Caule in
another: But that will not be fo in the prelent Cale.

Obj. The Cafle of the Earl of Banbu'ry, where the Court  ob)
of Queen’s Bench D detetmine the Right of Pegragr. 2 Salle 512,

Anfw. @hat Caule ig not a {Pzecedent to be folioted, €62  Resp.
the Confequence of it ig a failure of Jufiice to thiz Day;
fo that that Cale is a fireng Jnftance of the Wilchief that
e would nefw avoid, | |

Another Frpument againd i€ is, that of Litsleton upan the -
Statute of Merton, a nonufitato. Anfw. The IWilehict hag at-
Wwaps been as appeats by the A&s of Parliament giving R eme-

Dp thecein, Vide Qg of H. 4. and H. 6.

dAnother drgument again® it 8, That the Right of a
thits Perfon touid be tried bere between Strangers:
Anfw. Sg it woutx be determining bis Right by a five Winm.

Carlile €9 Greenwood. f-; - 6 Mot
Cire Facias lpought on a Judgment in the Queen’s Bench at Adminifra-
) Weftminfter, and the dominifiratoy poduced qomintira: ©°
tion, by the Qech-1Bifhop of York s and becaule the Juvgment
wag Afiets at Weltmin(ter in the |Pbince of Canterbury, the
Quminitration in the IP0vince of York il not extend to if.

Lilly’s Cafe.

Doenant lies not againtt an dppentice being an Infants 2poienice,
1 Cro. 179. 1 Mod. 271. feg 2 Danv. g460. pl. 12, 1 Lev.

2¢0. 2Sand. 169. {ce Cobenant by an Appeentice, 6 Mod. 1 %4.
c.
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Traverfe.
Antea 10,11,

29f- 96.

5. C. 1 Salk.
377

Coroner’s
Inqueft tra-
verfable.
See 1 Salk.
190, 377. 2
Lev. 140,
141,

Vide antea 10,
2 Hawk. 48.
Coroner’s In-
queft to have
a View, that
the Jury may
{ee the
Wound mor-
tals

Beverly €9 Pim.

S ¢ upon feveral Pwomiles 5 the Statute of Compa-
C fition of twa Thitdg pleaded in War; Wut the Plain-
tiff thevoed the Contract to have been fince the Time of the
Statute, which the Defendant vid not traverle in big Plea, as
be sught to habe done ; o2 if pou vary from the Time in the
Declaration, and make fuch Warfance material, pou ought to
trabeele the Time in the Declatation: And Fudgment pro
Quer’ Nifi. : ’

Domina Regina €9 Clerk. )

@ was an Inquifition taken befoe the Coonet, Super vi-
fum Corporis of one who bad killed bimfelf ; andfitk wag
{afd per totam Curiam, that fuch Inquifition (g tvaverlable:

1. hat it wanted the (Mo Mardravit, fo2 it Wwag that
the Partp Deum prz Oculis non habens, folus exiltens in
Domo fua Manfionali voluntarie felonice & ut Felo de fe
cum cultro Pretii, ¢5¢. quem in manu fua dextra tenuit, Ju-
gulum fuum fecuit & feipfum occidit. And it wag anfivered,
that the o Murdravit {8 not neceffaty in {uch an Inquifi-
tion ag this, tho’ it be otherwile in an Invickment of dBurder
of another JPetlon, becaule there are Degrees in the Difence
of killing another, as Panfaughter, MDurder Wwhich ounht ta
be expreiled in TW o008, but in the Difence of Killing one’s felf
thete tan be no fuch Degrees. 1 Keb. 66. held by Twifden
that the {Uo:0 Murdravit {g not neceffary in fuch an Inquifi-
tion, tho' there twag an Opinion to the Contraty in the Cale of
Alderman in 3 Keb. 604. Dyer 304. 2 Lev. King & Parker.
Holt faid, Ff it tvas not £02 the Quthodity of Alderman's Cale
in mp Lo Hale's Time, Be would think it not neceffacy in
the Cale of Felo de fe 5 f02 he faid the Wealon Wwhy Murdravit
ig neceffary {n an Jndickment of MPurder, 18 becaule Clernp
noes not liec in Puroer, Wut moft fucely a preat Defed in thig
Inquifition {8, that it i3 not faid be died of the TWounn et
forth in the Inquifition: Fo2 to what Purpole has the Nueen
a {iew of the nead Wody, Wut to Hew the Jurp that the
(ound is Partal? And fo2 thig Fault the Inquiition wasg
quathed; fo2it ig not enough to fay that it Wwasg Felonice, but
alfo it ought to be MHewn pow it was Felonice. Per totam
Curiam Note,

t ,
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Note, idlummer Day wasg on {Tednelday this Pear, and trin, Term
if that bad not been, that (Uedneloay had been the laft Day of canggg{ﬂd
Trinity Term, but 1o it Wwag on Thursdaps Fop per Holt, 7 "o
Trinity Term thap begin on 9Hidfummer Dap, but can’t end 4. 6 Mod 81,
on it thete can be no Reton this Pear in tres Septiman’ ‘24? ‘296»
Trin’ but it muft be Die Jovis poft tres Septiman’ Trin’; and thig o a5k

be {afd had not happened in one Hunded Pearg befoge,

Adam’s Cafe.

Capias in Withernam wag teffen the 1ft of May, and Witkernam
A tetouable Die Jovis poft tres Trin' 5 attd the Coutt Ifgsezf%iit
2oered the Attonep and SFilazer to attend 5 £62 they 100KD UPON 411, 226,
it to be a great Dpprellion to make fuch a long Reton in Dp- 229, &= -
et to Depave one of his Libertp (0 long. QAnd here he gave Rer-4748
Wail, Wody fo2 WBovy to appear at the Reton of the (Wit
and the Withernam wag (upet{even, |

Infounation againft the Plap.-Doule for Aking profane and Pray-Houfo
letwd JDlaps, and thep being bound by Recognizance to trp 5o s
it mabe up the Recod wong, viz. Lincoln's Fields fo2 Lin- sMod. 142.
coln’s Inn-Fields, thinking tobe acquitted upon that Pariance; Sumberb.
but Holt obere it to be found Specially, and 99y, Attorney >

mobed to have theiv Recognizance effteated,

Sir Richard Newdigate’s Cafe.

it Richard Newdigate Wwag bound by big Recognizance recogni-
fo2 a Twelbomontdh to keep the JPeace againft bis Daughter, ;ance of the
and fo2 bis Appearance the firk Dap of next Term, and tBe ,4ing e
Court faiv, they could not vifpence with hig Attendance, a8 Facher.
thep could if it wag de Die in diem, but hete he wag bound

by the Convition of hig KRecognizance,

F Term
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Anno 1 Ann.

6o 2 Salk Machil werfus Clerk.

Teantin R Reo in thig Court, on a Judgment given in the
Herarion oF - Common Pleas, where the: Dueftion upon a Special
his Son’s * dervitin Cjedment wagthis: @ Tenant in Tail, in
harriag®, " Confivgration of a Partinge of his Son, Cobvenantg

Covenants > ta ffand fei3ed to the {ile of himlelf fop Life, Kemainber to the
to Ufes; bur {le of bis Son and Deit, and the Deirg Fale of bis Wodp
§§gcf;:1f<§;e_ by big fntenvev CWife, with feberal Remainders ober s and
covery too- attet be fuffers a Becovery in which he bimleif 8 Tenant
they Ufes,  tQthe Pracipe, and bouches ovee the common douchees which
o theReco: JRCCODELY g to other {Ufes than thole mentioned by the
very adjudg- Qobenant: o the Dueltion wasg, {Uhether the Tenant in
edgood- ~ afl, nottithitanding the Cobenant to ftand leized, continued

fef3¢0 fn Tail, fop then the WRecoberp Yoag good, othetivile it
Argument.  gould not be goov in this Cale, be toming in ag Tenant to
Ufes. the Prxcipe. Qnd Williams here argued that the Cobenant

was void, Thus, Efatesd-Lail owe their being tothe Statute
Covenantsto De Donis, wbich is the onlp Lato which reftvaing Convepances
o Us i, OF them at this Dap, aid the Cate of that Statute regardg
3 Lev. 126, Otily the flue ant thole in Beberfion 6 Remainder, and does
fOfio%?;?" in nio wap extend to the PPacty himlelf during hig Life: Ann
121,150,105 11 fabolte of Coletin Coribepances, the Jffue bimlelf and thole
= Lev. 75,"  fit Reberffan and Bemainver, ave put to theiv Action in Cafle
;;g;ﬁ;;i of Feoffments and fFineg by a Tenant in Tail, anv in all
Vent. 372. 2 Qaleg the Tenant himlelf i3 bound by his Alienation 02 Con-

ngf-;gf; beyance, as well fince as befoze the Statute.

Mod. 207, &e
N. Lutw. dntil the Statute 27 H. 8. cap. 10. no legal Eftate pals'd
242,378, &2.. DY the Convepance of a Tobenant to ffand {eised, which wasg
ffsmge;ﬁ- ~ but onlp a Qfe; but now by that Statute, the Ule Naw s the
Vo ey Poflefiion to it and then by this Convepance the Tenant
5 Salk. 307, I @ail ig feised to his oton Lle fo2 Life the Remainver to
3¢5 J. M. bis Son in Tail ; which Convepance the Tenant in Cail
cant
4
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canw’t avoid in bis ofon Life, and then it follows that he onlp
bag an Chate fop Life ith Wemainners over, (o that the
fuffering a Becobery i8 a Foeiture of his Cfiate, and the
@Cobenant to tand feized by the Rule of Gunts, Mall be ta-
ken moft frongly againdt him; and mo@ addantagioufly fop
thofe Wwho ate to take by {t, and the vather fo2 that bere the
@fes ave to him fo2 whole Wenefit the Statute De Donis wag
mave, videlr. the Cloct Son, that (s, the Deft appatent.

Obj. Thig being by wap of Cobenant to ffanv feized, no- oy
thing pafles but what map latwfully pals as in Cale of a Sant,
and then it will make ng Qlteration of the Chate-Tail.

Anfw. gt is True a Covenant to Fand lei3el, DOCS not  Refp.
wark a Difcontinuance, pet all the Ciate may be ag much de-
Defted out of the Tenant in Tail bimlelt, ag (€ there twere
a Dilcontinuance, and the Covenant will not pals away the
Remainder limited ober, but it will pals a bale fFee, 02 put Abeyance
the Cate-Tail in Qbepance. Suppofe he had cobenanted ta
ftanb feized to the (e of bis Son immediately, o2 to the fGle
of a ThHird Perlon immediatelp, with Bemainders ober, wouln
not that put the Cate-Tail in Abepance 5 02 pals a bale Feed
dnd boww voes thig Cale viffer feom that? 4 Cobenant to
frand fei3ed operates like a Wargain and Sale, that {8 by wap
of (e both enure by Wwap of uant, and teceive their
Airtue trom the Statute of cleg; and all the Difference (s,
that the < tatute of H. 8. docs ovain, that no Chate of
Freeholv Mhall pals by the Statute of les, in Cafe of Wae-
gain and Sale till Cnrollment, but that is only a Conditi-
on fine qua non, and it (8 the Statute 27 H. 8. c. 10. that
both raifeg the Tl and cteates the Eftate; then i Tenant
fn @afl bargaing and fellg his Cftate to a dban and hig
Deirg, a bale Fee will pals, Vide Plo. 557. 3 Co. 84, Cro.
Car. 489. @nu tho' Littelton fapg, That (€ Tenant in Tail
gtantg totum Statum fuum , the Grantee bath but ah Crate
o} Life of the Tenant fin Cail, pet that muft be meant, that
be bas but an ablolute fndefeazable Etate only during hig
Life, but il ouring bis Life be bas a bale Fees and the
Jiffue after the Death of the Tenant in Tail, may Liing a
Formedon againft the Grantee, Wwhich MHewg the Cftate wag not
ablolutely determined by his Death, 10 Co. 98.

€ Tenant in Tail bavgain and (ell to another and big
Peirs, and atter vy a Fine ta A. anb bis Delrs, to the mf%
0
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Abeyance.

—

of A. and bis Deits, the Wargainee now hag an Eitate to him
and bis Deirs, vuring the Continuance of the Chate-TCail,
which the Fine to the Afe of anothet could not give, if Le
hav it not before. Some hold that by the Watrpain and Sale
of the Tenant in Tail to a Pan and bis Deirs, be onlp
bag a delcendible Freehold, anv the Cate-Tail (g in Abep:
ance. 1 Inft. 331. a. Qnd atter {uch Wargain by Tenant fn
Tail to another anvd his Deirs, the Tenant in Tafl has no
Reverfion 02 Remainoce in bim ; anv he can’t punifh dUaffe o2
gntee fo2 a JFoxfeitute ; and therefore all the Right of the Clrate
Will be our of him, and by confequence in Kbepance 5 and Here
it the Rinht of Cntafl be in Abepance, it Wwill do ag twell 62
my Purpele, o2 if it be out of him at the Time of the fingle
doucher, it will be a voiv Wecovery.

€ Tenant in Tail cobenant to ffanv fei3ed to the Tife of
one fo Pears, Bemaindet to the Ufe of his ficlk Son in Tafls
this putg the Chiate-Tail in Abeyance; (o i€ e cobenants ta
ftand feized to the Ale of A. fo2 the Life of B. anb after to the
{le of C. thig puts the Chate-Tail in Abeyance: Anp it is
no Anfwer to fap, that where Cenant in Tail cobenants ta
ftano feized fo2 Pears, 02 fu2 Life of ansther; ftill there te-
maing (omething moge in bim which he map grant over, fop
the Ctate fop Pears, op fo2 the Life of the other map veter-
mine, duting the Life of the Tenant in Tail; and then the Re-
maiuder ober may poflibly take; but twhete he cobenants ta
{tanv feized £02 bis aton Life, be bas done what he can latwfuily
Do and anp Covenant over {8 Wwhat e can’t lawtully vo, and
therefoe it (s of no fFoyce: Fo2 where Tenant in Tail cobe-
nantg to tandleized to the (fe of another, suring bis owu Life,
ftill therve remains fometiing in bim, in Refpect Wwhereof he can
punifh CUafte and enter fop a Fofeiture: And Wwhy can't he
grant this Intereft out of bimlelf by wap of Wemainver, vg
well as grant it out of bimielf in another Wanner, where he
grantg totum Statum foum, in wbich Cale the Ehate-Tail
18 {o entivelp out of him, that be can't punifh CUafie o
enter f0 Fokeiture? Cenant in Tail grants big Chate to A.
and big Deirs during the Life of the Tenant in Tail, Res
maindet to B. and his Deirs duting big Lifes Woth A. and B.
by Pofiibilfty map take, tho the Cltates bave the fame Limis
tation, viz. the Life of the Tenant in Tafl; anv this ig
ithe the Common Cafle in Settlements, where an Cate ig
limited to Pusband fop Life, Bemainder to Trultees and
thetr Defts fop the Life of the Husband, o2 fuppoting ann

4 ples
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pefetbing contfngent Remainvers s and i€ this 1aft Célebe
Law, it moveg that Tenant in Tail bag fomething {n bim,
after giving away an Effate €02 big oton Life; aud (€ e bag
anp fuch Thing n bim, he map grant it out of him, 1 Inft.
331. a. {Ubere Tenant in Tail grants totum Statum fuum,
be hag not onlp granted all pis Etate for Life, but allo ail
big Right to the Cntail out of himfelf, anv if he could vo (o,
be bas vone it bere; and then the Recoverp after, with fingle
doucher, can't be good, Hetly 11o. Tenant in Tail co-
benants to ftand feized to the Ale of bimlelf for Life, Re-
maindee to Tife of hig eleft Son, no Ule aviles to the Son,
it not suring the Life of the sather only. e otoned that
the Cafe of Blythman {n 1 And. 291. 3 Cro. 279, wWwagin
Part againft him, vid. Yelv. 51. 1 Brown. 193, fame Cale;

and thac Warriage 8 a good Confideration to raile a {le, Vid.
2 Cro, 168. 2 Rol. Abr. 784.

Cowper contra, And be agreed it the Citate-Tail wag altee: ,

gurhem:

eb bp the Couvenant, the Recobery was void; fecus not, ANV forthe Re-
fo2 Quthodity fop him, he quoted 3 Cro. 895. 2 Co. §2. 3 Cro. covery-

471. Mo. 32. Pl. 105. And. 160. Mo. 613. Pl. 540. Ro. 257.
dnd ag to Littleton’s Cale, That if Tenant fn Tail prant
totum Statum {uum, that the Cntail i in Abepance, he qua-
teo Pl s561. the whole Coutrt to the Cantraty, and be fafd na
ancient duthoutpy did agree therewith, Wefives tho’ it be al-
1otoed to be Law, there i8 a great Diffevence between Cove-
nant by Tenant in Tail to ffans lei3ev, and a Grant of to-
tum Statum 0f him: Ficft, the Cobenant ig to fand (eisen
of the Cftate that he bas to {le, and that {8 an Cfiate-
dail, and one can't be feized of an Cftate-Tall to Ale. Vid.
2 Rol. Abr. 780. Cro. Car. go1. 1 Inft. 19. S0 that Wwhen
Tenant {n Tail covenants to ffand leised of bis Cftate, it
can’t be bhig Eate-Tail; then it muft be only of the Chate
be lawfully can be fei3cd of, and that (g o2 bis Life ouly ; ann
it will be void ag ta the Cllate-Tail.

Holt, C. J. how o you diffinguith a Wargain anv Sale by
@enant in Tail ta a Pan and hig Hefrg, from a Cobenant
to ffand (eized, to the {le of bim and hig Peirg? Woath Con-
Biepances taife an dfe without Tranfmutation of Polfellion,
what Ctate Mall a Wargainee (n Fee of Tenant in Tail
pave? Pou (ap an Ehate £o2 Life onlp: JE {0, upon the Death
of the Tfue (v Tail, the Chate of Wargainee determines,
anv yet that s nat fo till QEntrg of the Jue in Tatl, and

thig

Opinion of
Hut, C. Fe
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thig Boeg in no wwile contranict the Statute de Donis, fo the
Douce in Cail grants the whole CHate out of bim; but the
“4fuc after his Death may determine, and he teplicd on Sey-
mor's Cafe: 502 in that Cale, i it were determined bp the
Death of the Tenant in Tail, the Fine would be a Dilgon-
tinuance; whereag it enur’d by wap of Confirmation of
the bafe fee that paft by the Fine, ano the only Difference
i, that it was a defeazable Fee, befoe the Fine, and by the
Fine, becomes an {ndefeasable See, And {f Tenant n Taif
mave a Feoffment, and after ledied a Fine, that Fine bindg
the Bight of the Entail, tho' the Feoffor had it not in him
at that Time; it is True, a Tenant in Tail taw’t be inde-
feasably feised to e, and none can give an Clate-Tail ta
{ife, but the {ile twill be Boiv: dnd where Lictleton puts pig
@ale of totum Statum fuum, Be (8 to be intenden whete it ig
granted by bim to another and bis Deirs, for otherwife ic
fwould not put the Eate-Tail in Qbepance ; and (uch a Gant
Wwithout Liverp, would make a Dilcontinuance, and s a bale
Fee, whereby the Fflue ig put to big Entry. Vid. Walfing-
ham's Cale in Pl. 1 Cro. 427. Stones Cale: Tenant in
Tail, Revetfion to the Rign, commits Trealon; the Quefti-
on wag how the Wing Hould have the CHtate, by the Statute
of 26 H. 8. pp iy Determination of the Ehate-Tafl; but the
Cale of a Covenant to fand leized map diffec fom that of
Wargain and Sale, {0y the Right of the Chate-Tail is con-
beped in the Cafe of Warpain and Sale, but in the Cale
of Covenant to ftanv fef3ed to hig ofon Ule fo2 Life, be is fa
glveabps and be can’t bind hig Deir, Without making an gl
feration of the Cftate.Tail; if this had been a Vemainper
fo fome Wovy moze temote than the Deir, it Wwould be moze
gueftionable,

Opinion of

the Court qt another Dap, the whole Tourt delivered theit Dpinion,
andthe Rea- Bp the Chief Juftice, that the Recobery notiith@anding the
fonsthereof: - (Tonenant to ftand fef3ed was gaod, and the Chief Jultice faip,
J¢ would be vealonably expected from them to give the Rea-
fans of this theiv Dpinion, fo2 tho' there were (everal Qutho-
vities expzels in the Point, pet the Wealons of thele Juvg-
ments wete not fo obbious; fop it bas been a Quetfion (£
B Tenant in Tail, by Wargain and Sale, Leale and Re-
leale, 0y Cobvenant to ffand feizen, conbeped the Lanvg
Wwbhereof he i feized in Tafl, to another and bis Defrs:
{Tibether that Cftate fo conbeped docs afually vetermine (ag
Littleton feemg ta hoId) upen the Death of the @enan& ig
‘ 4 i
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Tafl, 02 voes continue till Entry of the IMue in Tad? and

e pold, that notwitbanving the Covenant bhas not that Dpe-

vation pere; pet if Tenant fn Tail bargain and fell, icale
ano veleale, 02 cobenant to ffand feized to the dfe of one
of bis Wlood in Fee, that (uch Wargainee, &c. hag a bale
Fee not vetermiined by the Death of Tenant in Tail, but
continufug in Wavgatee 02 Relealee, e till the Fflue in
Tail make an Gual Entry: THS indeed feems to difer from
the Dpinfon we notw give, but e Wwill by and by diftingui.

and ft will be Wwoth Wwhile to knot and confiver the Realon
beveof, becaule it feems to contradict Littleton.

- @he 1t Realon then (8, Decaule the Tenant in Tail him-
felf, bas an CRate of Inberitance in him, that {8 not deniev,
befoze the Statute de Donis e ab it, and it wag called a
convditional Fee; and the Statute of Donis Boeg not make
any Qlteration of the Cate, {o as to make it not an Fnperi-
tance, but only fires it, {o that there (hall not be an Qliena.
tion of it to the Dilinperitance of the Jfue in Tail; pet (a
ag a bafe ee, map be mave of {t: dnd of bale Fees, {ee
A Inft. 18, 2. G Lands be given to a dillain in Tail; ann
the Lozn enters, be hag a bale Fee, that (9, to him and big
Deirg, while the Aillain Has Deirs of the Cntail; (o that
the Tenant in Tail has an Iuberitance in him which map
be tutned into a bale Fee, then, when bhe baryaing anv (elts,
Tealeg and rveleafes, &c. this Inberitance to another and
bis Peire, it's but realonable it Hould pals a bafe Fee, elpe-
cially {f nothing in the Statute be againf it,

2. The Tenant fu Cail bas the whole Crate-Tail fn him,
and why Hould not he that hag the whole CHate by Wargain
ano Sale, Lealc anv Releale, 02 Cobenant to fand feizen,
veveft himfelf of the whole, and put it inthe Wargainee? Forthe
1P ower of vifpoling {8 an Incident infeparable ta big Chate,

3. Tucning of the Eitate-Tail into a bale Fee, {8 not at all
contradictaptothe Statute de Donis,noanpBanchof it: That
Statute bag very Hrong CUows ta hinver an Alienation to the
Paesunice of the IMire in Tail, Non habeant illi quibus Tenemen-
tum fic datum fuerit fub conditione poteftatem alienandi TFe-
nementum fic datum, quo minus ad Exitum illorum quibus
Tenementum fic fuerit datum remaneat poft illorum obitum, vel
ad Donatorem, ¢5¢. revertatur. @hele EHows ave very Krong,

' pet
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pet we knotw the Conftruction that hag been mave upon them,
3€ a Tenant in Tail make a Feofiment 02 levp a Fine, it
ig (o far a Pcjuvice to the Iflue, that be Mall be put to hig
Qdion; and hig Cntrp igtaken atwap, and be has no Remedy
but bp a Formedon in Defcender, and pet fuch fFine 02 fFeoff-
ment wag nebver taken as a Weach of the Statute of Donis;
fute then it Mall be no Wreach of the Statute to have Him puc
to big Entrp, to recovet the Cltate. Since then it (s big
Jnbetitance, and all in bim, and that 4 JPower of Alienation
is fncivent to hig ]Prwperty that he hag, and that an Alfena.
tion mave by him to put the Jfue to Cntrp i na Weach of
the Statute of Donis from hence 3 vo infer, that fuch &f-
tate by Wargain and Sale, &c. mave bp bim, to one and hig
Deits, {8 not agually detetmined by bis Death; now ag fo2
duthoities in the Cale, Vide 10 Co. 95. Seymor's Cale i in
JPoint. Tenant in Tail bargaing and [ells to B. and big
Deits; and the Cotet helo, that the Wargainee had a delcendible
Cftate, whereof his TWife wag dowable, and that by the bate
Wargain and Sale 3 and tho’ there was a Fine after, Wwhich
barren the Jfue, that onlp excluden the Ifue in Tail, but not
enlarged the Eitate of the Wargainee, fo2 if be had nat a Fee
befoze, the fFine after could not habe miven it to him, fop it
DD not twozk by way of Cnlargement of an Cate,

e quoted the Cale of Fines in 3 Co. Wwhere {t i {aid fo. 84.
@hat Lictleton’s T 008 inn Se&t. 612. ate not to be taken frig-
Iy ann litecallp: @no be (aid it wag berp True that a Wargain
and Sale by a Tenant in Tail to one and His Heirs does nit
ok a Dilcontinuance; but pet the Ctrate pafling by it, docs
not determine till Entrp of the Jfue: And where Liceleton
faps, @hat he can’t vifpole of moze than fop his Life, that is,
be can’t tightfulip vo it, (o ag to bar bis JAue, but be map
canbep the Eftate that thall continue longer, if this FMue wiil
not avefv it; and the Cale of Fines laps befives, that if Te-
nant in ‘Cail be of a RKent 02 Advotwlon, and be grants all
bis Cftate in the Rent 02 Avbotwlon to one and bis Peirs, the'
e dieg, the Rent 02 Cfiate in the Adbotwlon is not therebp
Detetmined, but at the Cledion of the Fue in Tail 5 fop (£
the Qlienation be With (Warranty, andthe JMue bing Forme-
don, anp Qlience pleads TWarvanty with Afets in bar, e MHall
be barven by Reafon thereof, (o that till At De Done by the
Ifue in Tail to vetermine it, the Qlienation continues; i€ it be
of Rent, and he biing Formedon, collateral (Uatranty hall
bav him, Winche's Rep. 5. Tenant (n Tall bargains and fells

an
4
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andvbotvlon toanother anv hig Heivg ; and the Dueftion wag,

{Ubether be was remitten? It was not a Doubt but a sfee-
fimple pafled by the Wargain and Sale; {ndeed Hobart eld
the Jfiue was vemitted, but the other tvo held he was not,
aud if the Wargain and Sale had been Detetmined by the
Death of the Tflue, there could uot have been & Dielkion of
the Remitter, and that plainip Mhetvs that the Clate, which
paft by the Wargain and Sale, hav Criftence after the Death
of the Tenant, though it were an Aovowlon. Wut tiis (s
no great Quettion, it pou confiver the common Cale of
Leale fo2Pearg mave by Tenant in Tail, not wartanted bp
the Statute of 32 H. 8. fuch Leafle s not voiv by the Death
of Tenant tn Tail, the Jflue muf enter to aboiv it fo2 {f be
Doeg not da fo, but accepts the Rent, he {8 bound by the
Leafle, Wwhich MHetws it wag ot veterthined by the Death of
Tenant in Tail ; fop if it weve, no fublfoquent Acceptance of
the Bent would have helpe it.

—

Anothet Inftance comes honte to the Cale in queltion, anll Exchange of

that i the Cale of an &yxchange s the Eateg muft be equal,
pou can't give att Ehate fop Life in Change fa: an Clrate in
Fee 5 pou may indeed give an Citate forLife, in Crchange 02
another Cfiate fop Life; an ChRate in Fee fo) an ECtate in
Fee, that ig, each PPacty taking, muft take an Ctate of equal
Crtent 5 if one give an Clate-Tail, and takes a Fee, itig bads
Ft Tenant in Cail and Tenant in Fee make an Crchange,
tiep both have fFee-fimple, (1 Inft. 51.2) Without moe a-noe;
foz in Cale of Crchange there needs no Livery, but only a te-
tip2acal Erecution by both IPacties, and thig {8 notwithfany.
fng a good Erchange, anv a Fee-fimple pafieg from the Te-
nant in Tail, and Gall continue till avsived by the IAue; anv
bere he is not put to his Action to avoid it, becaule here be-
ing no Livery there wag no Dilcontinuance. 1 Intt. 332. Then
the Crchange muft babve this Cect, that it pafles a bale Fee
till abofved by his IMue : And if the IMue will not agree tait,
be map oabe the Land in JFee conveped to him, and enter inta
the other. 7But if he vocs not Do fo, but continue (i the
Land xiven, the Crchange ftands good suting bhis Life 5 and
after hig Death bis Jfue map aboid it by entring, and (o on,
toties quoties. Jt BoeS therefore folloty that a bale fFee Doeg
palg, otbermile it could not be a wood Crchange s i€ (o, then
there ig the fame BRealon, that when Tenant in Tail bargaing
and fells, lcafes and releales, covenants to ffand feized ta
1fes in Fee,luch szmeyangz theuld pals a bafe yee s g;biclb

ould

Eftates.
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fhouid coutinue till petermiined by the A& of the FMue fn
Tail.

Wut to confiver the Cale in Quefiion, Lotwithfanding this
be fo, that the Wargainee, Relealee 02 Ceftui que Ule, 6fa Co-
benant to ftand fei3ed, &c. hag a bale Fee, how happens it
bere, that the Cobenant to ffand leized in the Cale fn Dueili-
on, voes not alter the Chate-Tail, but that it Gl contines?
The Realon ig, becaufe that tho’ the Tenant in Tail maymake
Conbeyance of the Cate in hig Life, which MHall be gocd
and binding of the Ctate-Tail, till abaided by the Tflue; pet
anp Convepance be makes to commence aftet his Death Hall
bevoio, {f by Potibility it map not take Ciect duting his Life s
and the Cttate by this Cobenant is to commence feom and af-
ter the Tyeath of the Tenant in Tail; and the Fnftance befoze
put of the Leale fo2 Peats, 18 appofite to this Purpole,

3 Tenant in Tafl make a Lealefo) Pears, not Wwarranted by
the Statute, to commence fmmediatelp, o2 which may pofliblp
commence during big Life, fuch Leafe ig vofoable onlp upon
bis Death, tut (f He make a Leale ta commence from and
after bis Death, that Leale ig iplo facto void, by the berp
Creation of it. dnd that {8 the Wook of Dyer 297. Pl 25 .
though there was one Judge of ansther Dpinisn, 2 Cro. 457.
ell then; this Remainver (g limited to commence from
and after the Death of Tenant in Tail ; thevefoze it is voip.
WBut pouw'l fap, here he covenants to fand feiz¢d to the Lle of
bimfel€ fop Life, the Remainder obet 5 o that the Eeate ta
attle upon the Covenant to ffanv (eiled div atilein his own Life-
time: Tothig thep anliver, chat the Covenant to Fand (eized
tothe dle of one’s [elf (8 oiv, except it be f02 the (ake of the
Remainder cver, and the Remainder being tocommence after
bis Death is void, and the Cobenant to Gand lei3ed to phig
own dle can’t be good fo2 the fake of a void thing; if one
cobenants to fann fei3ed to bis oton Qle in Tail, it hav been
§ood ; fo2 which he quoted Carrington’'s Cafe,

_ Jow what is the Realon, that fuch Chate i3 voiv, when
It ig limited to commence atter the Death of the Tenant in
Zail 2 J¢ {s becaule "tis to commence at a Time, when the
Right of the Citate out of which it would ifue, is in anschet
Peclon by a Tute pavamount the Convepance, viz. per Form.
doni. @enant in Tail pag an CRate out of which he may
tarve out other Clates, provived he does it out of the Eiate

4 in
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in bimleif, fo as to make it vightful {n it Creation, but
othetwoile not s o2 it would be injurious to make good a
Leafe 02 other Ctate commencing upon the Bight of angther,
Ijole Title {3 paramount the Leale 0) Eltate fo mades and
in the puncipal Cafe, the Iflue in Tail bag a Title para-
wmount the Title of the Wemainder, by victue of the Cove:
nant, the very MWinute the Bemainvet would take CHect: qno
that i the only true Bealon; and therefore to meke fuch an
Cltate to take Cfiecct upon the Pofiefion of the Jilue, Wwhole
Title ig patamount, would be to make an Eate take by
wony the very MWinute it hag its Creation., Noiw fo2 Cale and
Jupgment in the prncipal Point there ate manp, 2 Rep. 52.
Yel. s1. Mo. 883. 3 Lev. 291. 3 Cro. 895. Qnbd the {Uong
of the laft Wook ave full of the Beafon that F give.

9 vo, pou f{ee, difagree with Littleton, 02 if you take him
accorving to the Letter, it contradids the Cafe of Fines, 3 Co.
ano if 3 bave contradicted Littleton, J habe done it upon
great Quthoyity, Viz. the Cafe of Fines, and Hob. 319.

Wwhere be faps, the Law abbors Qbepance, and never URELS Apeyance. |

ft but in Cale of Neceity,

and he took Motice of the Cafe in 1 Saund. 260. it the
Common Pleas, Which Quthozity be (ain twas againft him upon
the ficlk Patter, viz.

1. Ff Tenant in Tail makea Watgain and Sale, the Wat-
gaince bag no moge, faps that 2Wook, but for Life of Wat-
gainoy, tho’ the Habendum wete to Wargainee and big Deirs,
and {o then they beluit. Wut 5 muft take the Liberty to dif-
agree with them, becaule 3 bave the Quthoyity of Seymour's
and other Cales with me, for we maywith ag much Decencp
benp theiv Autholity, ag they have denped that of Seymour'sg
Cale. Fo)a fFine to a franger all extinguifh the Rinht of
an Jutail, but can’t enlarge any Ctate befoe madve out of
the Ctate-Tail, (o that {f the CHate which the Tenant in
Zafl makeg, map poflibly commence duting hig ‘Life, fuch
Crate Mall atter his Death continue till aboided by the Jflue,

but if it can't commence till after Death of Jflue, (¢ ig ablo-

2. 7€ Tenant in Tail cobenant to ffand (ef3ed to the qile
of J. S. who ig of big Wloow, 0 bis Life, with Bemainder

obet to another, and dieg vefoze the Remainder bappens, ygt
the
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Judgment

affirmed.

8. C. 2, Sal.
425

Information
in the May-
or’s Court,
London,

Poft. 91.
Vi{i}. 1 Mod.
35-

3 Mod. 139.
6 Mod. 124.
1 Sid. 65.

Vide Sir
Thom. Jon.
229, 3 Cro.
78. Mo, 347.
2 Lev. 200.
1 Vent, 16.
s Mod, 124,

the Remainvet {8 good till it be aboided by adual Entrp of the
Jflue; othertwife it will exift after the Death of the Jfue, be-
caufe the Cate to) Life had taken Eects and the Remainder
minht pave taken Cfied during the Life of the Tenant,

3. 3¢ Tenant in Tail make a Leale and Releale to the diie
of himfelt for Life, With ARemainver ober to aunother, the
Remaindet over i xood till avoived, tho' it be to commence
after the Oeath of the Ifue in Tail 5 anv the Realon ig, be-
caule it iffues out of the Citate by Leale ano Releale, which
ig mood, till avoined by Entry: De faid, the grounvs be went
upon were bis own, but His Wothers concurced with him
in the main, and the Judgment in the Common Pleas wag
afficned.

Domina Regina €9 Rogers.

12 Infoymation was againt himin the Nameof the Com-

mon Serjeant of the City of London fn the Mayor’s
Court , gtounded upon a Cuftom in London to punifh in that
gpannct, anp that {hould give oppaobiious 02 affronting Lan.
pguage to anp of theit QAldermen. *The Infomation b fet
fo2th another cuftom, €o2 holding a Leet on (uch a vap peatlp
in the feveral Tlardg, that @i R. Jeffreys wag Stcward of
fuch a Leet in fuch a TWarn, anv fate in the (alo Coutt, bheld
at, &c. ag Steward ¢ That the Defendant made an Affaule
upon him, and contemptuoufly faid, He had as much to do
there as he had, that he miltook himfelf, for he was not now
among his 13A0etvel-WBirds, and that the next Year he fhould
not keep his Court there : Thig matter being Wought up bp

Habeas Corpus, it ag mobed that the Detendant Gould be
difchacged.  Fo02,

1. Thete 18 nothing in the {Wows, o2 which an Inviz.
ment voes lie,except the Qffault ; €02 at mofi they ave but {Uowg
of Dilvelpect, fo2 Wwhich there is na othee Wemedy then to bind
the Patty to ©ood Webaviour, 02 o) (Uant of Sutetieg ta
commit him, and that may be lawfully done in Cafe of vilte:
fpectful CUiodg to a Pagittrate; 02 if onein a Couct behaves
bimfelf infolently, he map be committed immeniately as fo) a
Contempt. Anobefives it wag (aiv, there Wwas nothing in the
(omws, but what was ttue,

4 1. The
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1. The Deferivant was a Suitoy, thetefoe he was botnd
to be there, and he bad a Ripht tabe there.

3. The Stetwatd Wwas not among Bridwell Birds, and that
be fhouin not hold Eourt theve next Pear; behad a Right
to binder i€, f02 the Coutt was beld in the Thureh, anv he
wag Church-TWlarzen, ‘

Holt, C. J. 3t map be thep have a Cuftom to puai® by In-
formation fop tealonable Caule, but it willbe a great Duektion,
hether the Caule bere be {uch: And whether there may be a
Cuftom to make TWows moe criminal than the Common
Latw makes them: And ghig (s not {ike the Cale of calling a
oman a (WU, which is punihable there, tho’nat at Com-
‘mon Latws; fo2 that is grounded upon another Cuffom of
punifhing Foznication thete, which {8 nat punihable any where
elle; ano he faid a contemptuous Carviage and Wehabiour
ta a Pogifteate, was a Weach of the Hood Wehaviout, and he
to whom (uch Afivont is offecred, may bind him to His Gaod
NBehavicur 5 02 if be has no Suteties, commit bim till be find
fome: 90 {n this Coure, if a Titnelg will be infolent, twe
map commit him f02 the immediate Cantempt, 02 bind Him to
big pood Wehabviour; but Wwe can’t indig bim €02 it, and that
is the Courfle accowing to the Common Law of England :
anu a WBinding to good Webabicur {8 not by way of Punif-
ment. but it is to {hew that when one has broke the Goad
WBehaviour, He isnot to be any mee trufied, Giving a MWan the
Lie in Weltminfter Hall, 02 in anp great Concoutfe of 12eople,
ig a WBcach of the nood Webabiour. Gt laft the Colitt a- Vide 1 Vent
warded a Procedendo as to the Qffault, foy they may Dhave 327
a Cuftem to punith by Fntozmaticn, fuch as afault the Ya-
pifteate. ,

1 Syd. 144.

Shirly €9 Right. . C. 1 Salk.
700.
Capias ad Satisfac. iffued upon a Judgment affer @ A ca saaf-
Pear and a Day, without a Sci. Eac. and the Sheriff exe- o the Year
cutes it, and after (uifers bim to efcape, and an Action 02 Freonsion
the Cicape ;5 anvif the Sheriff coulo take Anvantage of thig in and Efcape.
3at of the Action, wagthe Duettion ; and that he couldnot thele Su:ub;j;.
Quthozities wete quoted, Mo. 274. 2 Saund. 100. Dyer 173, 61,}0 69:
21 H. 7. 16. Poph. 205. 3 Cro. 893. 1 Leon. 30. 3 Cro. 271,
288, 436. 2 Rol. Ab. s60. 21 Ed. 4.23. 8 Co. 121,
I Moun-
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The Stat. of

Mountague offeted a Divetlity, that twpere the Errop ap-
peats on the Fface of the TWrit it felf, the Sbetiff is not
bound ta execute it, and by Confequence if he Does execute it,
be may let the Patty wo atway again; as if acap. ad Refpon-
dend. be taken out in Trinity Term, tetonable it Hillary, fa
it ought to be retonable the next Term. Vide 2 Keb. 261,
2 Rol. Rep. 442. 1 Rol. Abr. 484. Stil. 337.

Holt, C. J. T veal Qctiong if there comes an Alias Sum-

Diesin Barco, MONS, ﬂ)f? BlUB an intermediate @ﬂ?m thO;B tbe Retﬂm

was made 5 1.
H. 3.and
Note the
Stat, for A-
bridging
Mich. Term.
is 16, 17
Car. 1. ¢. 6.
and the Stat.
32 H. 8. c.
21. was for
Abridging
Trinity
Term,

1 Sand. 161,
162. 1 Lev.
254, 2 Lev..
109,

of it, becaule of the Statute of Dies in Banco {n (it of
Dower. Vide Statute of 32 H. 8, fn2 alidging Michaelmas
Term. 3ut in pecfonal Qgiong, where a cap. ad Refpondend.
voeg lie, it muff be continued down from one Term t6 ano-
ther, and if (uch IProcels iffue out of this Coutt in Trinity
Term, tetomable tn Hillary Term, the Taule i thereby out
of Touct, fop if it be not continued in every Term (€ {8 xone;
dno if a Shetift Hould take one by (uch IPoceis, and let him
0, be twould not be liable, becatle the Caule is out of Couct ;
but here ig an €yecution retonable at a fecond PWevm, where
ig the ilchiel in chis Cale? For the Sheriff (8 to vetain him
in Eyrecution, and He bas no Dppotunity at the Reton of the
{Acit to difcharge himlelf 5 the Sheriff s to keep bim ¢ill the
Coutt call fo2 him at the Reton of the Wity and then a
Habeas Corpus gocg to bzing bim fn, and be {8 delivered to
the IMifon of the Couct, and if the Court think not conve-
nient to have him the next Term, but Wwill (hip a Term, whete
ig the Darm of that? Foplet the Reton be when it will, he
is to be kept in Cuftody both befoe anv after it 1 Wut upon
@ cap. ad refpond. it i otherwile, foy thete, by putting in
Wail, the Prwocels ig determined, and by a long Retom the
Defenvant {5 hinded from coming to make an End, any vil-
charge himfelf of the Action. Wut it Will not Hold to fap, that
Iwhere the Sberiff {5 exculed by the Peocels, theve he Hall be
liable to an Qetion of Cleape, f02 an Eicape of one taken by
ertueof that]Procels 5 fo2 if a TWtit be tefted out of Term, pet
be map (atelp execute it, but the Plaintiff that fued it out,
can’t take Aobantage of fuch TlUrit: And this was Sit John
Lenthal's Cafle: Sobe faiv in the Pancipal Cale, this at mofk
was but an ervoncous gPatter, And per Curiam, Judicium
pro Quer’ Nifi.

4 Libel
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Libel Wag in the Spiritual Court, fo2 that J. S. being the {Par: Prohibition

fon of fuch a Chucch, vid make Himlelf dDunk at the Sa- 7roed Vide

crament, and that be Was o Ciboe-MWatter: dnd upen fug- 777

pefifon, that thep would poceed to a Depivation, and that

the Wenefice was a Donative, a IPrwbibition Wwag granted pyg. ;g 115,

ggo&d the fucing in Det to depive, but ot quoad the ather 137,148
attet,

Gedrge €5 Pierce.

!5& Der to a new Teial, an AMDADIE wag vead, that oNe New Trial
a 0f the [Witnefles bav veclared that e had got a Guinea Vide pop. 53.
to ffifie the @Cruth, Gould, QAn AHvavit of Bim whe pan * 7
the Quinea were lomething, but bis Saying is nething, G
Wiitnels’s laping a (Waxee inthe Caule is no Hinduanceto hig

being a CWitnels, fo2 the other bas an Jnteve in bhis Coi.

bence, Wwhich be can’c vepuve Gim of,

Per Holt, 3€ an Eypecutn) De fon Tort pelibet the $oodg Executor 4
to the Qominiffratoy befoe Action brought, he map plean L7 Tt
Plene Adminiftravit: ‘€ Abminiftration be fitft Granted, and show. e, 5
then another tuke the ©oobs, be i8 not thereby Cyrecuto De Salk. 161 3

fon Tort. €v: 34

J€ one be brought up upon an Jdttachment, pout can Bavte tneerrogato-
o moye than his Anlmer upon Fntervogatodies, and if he 1‘61354 4
forltwear bimfelf, he is (ubjel to a IDwlecution of Pevjury, . °° "4
Vide Cro. Car. 8g. B

Per Hole, The Dvners of the Gate-Houfe IPilan have 1o Gate-Houte,
Charter to fue a Commifion of Gaol-Deliverp, any ft jg Geol-delive-
bard to maintain a Right to a Gaol without fuch a Liberty,
and there 18 an At of Ppatrliament, that all Felong MHouln be
committed to the Countp-Gaol; and the Peaning of (¢ iy, i€
there be not a Franchife and IPower to {ue f0) Gaol-Delivety,
and fuch Suit muft be made in Chancery.

Do~
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S. C. 2 Salk.
447.

Pofleflion on

an Inquifi-
tlon.

Record,

Domina Regina €6 Mafon.

Pen a Pan i put out of Poflefiion Lty Tertue of an
Fnquifition reton’d £02 the Queen, and anather comes

anv pleads bis Right, that 18 a difting Becod from the
Fnquifition; and fo i€ another comes and picads bis Bight,
that is another diffingg Recod. And if Demurrer be to all,
then it i etermined there, 02mayp be fentinto this Coutt t5 be
atgued and vetermined; but if JHue be joined in it, then the
Tway {8 to alwatd a Ven. Fac. out of Chancery, tetoznable at
a Dayp cettain in the Queen’s Bench. dnd the Recod (g de-
livered bithers per Manus of the Chancelloy, &c. to be pere
at the Dap of the Reton of the Ven. Fac. but the Inquifition

18 never fent bither ; but the Pacty comes in Chancery, and

Monfirance
de Droit.
Vide 1 Salk.
441. 1 8Salk.

395. 5 Mod.
57

complaing his being agnriebed by the Jnquifiticin, and pays
be may be anmitted to fhetv bis Wight, and plead againit
the Fnquifition, and that is a Monftrance de Droit; and all
the Dperation of the Jnquifition is to make Title fo the
RKing, and the Pacty comes n as Plaintiff, anv either tra-
betles it 02 (hetvs bis Right confificnt with it. Gn i€ hbe il
traberle it, be muf Mew Title in bimleif, The Cale of Jef-
ferfon ¢ Dawfon ag JPart on Demutter and Pare on Jflue,
anv i€ theve be a dpilpleader anv a IRepleader atvarded that
muft be in this Court; and fwhere thete i8 Ffue and De-

~ mutret, and the IPacty will not poceed on the Demurrer,

See 2 Sand.
252, 10 259,
1 Mod. 94. °
1 Lev. 209.
to 212.

2 Salk. 455.
Pl. 3:

Non Pros”,

the Court will give Fudgment on the Demurcet ; anv tho’
{ome WBooks bave a Saping, thai a Recod map be fent out of

Chancery bither, eben upon Demurrer, 3 would fain (ee
Where it bag Geen done; per Hole,

Fofter’s Cafe.

Om@ took aut a CAvit, and the Defendant voluntarily
7 appeared, andgabve JRotice to the Plaintif's Atconepy of
Wail filed; the Plaintif¥ voeg not declave, Defendant figns
2 non Profeq. foy want of a Declavation, Vide Statute
8 Eliz. and 13 Car. 2. dud Holt feld it twell enough,

4

Gay
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Gay €9 Crofs.

T D € Plaintiff baought an Action on the Cale €02 a falle 1zmdimas,
Betot to a Mandamus to {weat hith Common Coun- V?d poft
cil-Man, fo) the 2Bowugh of Totnefs, which by Chacter .5, . 179
ftom Queen Elizabeth the annet of theit Clection wag chalk: =17 ’
ed out fo them ; and a Ulage wag given in Evidence to a Sorporar-
Fuep at the Wae, that the Election had gone quite contrarp, verdia,
Iwhich @lage was allowed to be nood Evidence of a Wy-Law T‘nal at
Wwhereupon it was founded : So the Counlel on both fives con- B

fented to bave it found fpeciallp, and to have it Determined

by the @ourt; wwhether fuch a Wy-Lats, and a long Alage
putfuant to u, could alter the Dn:e&mn, 02 tathet annibilate

the Direiion of the Thavter > And the Jury having given theft

{decdi in prvate over IRight, fain, that thep had found the

Matter fpecially, and the next Dap in Court deliveted theit

{erdid fo2 the Defendant gencrallp, and would give no Rea-

fon £02 it, no2 be mobved to depatt from i€, And hereupon g

new ‘@rial wag mobed £02; and the Cafe of Wood and Gun- New Tryals.
fton fn Stiles, and a Cale of the Welth Dyobers wete qua: ¢n > >
ted 02 new @Enam, aftet a Jrial at War. And though the Po_ﬂ 64.
Coutt were very wmuch diffatisfied with the Turp, and Hole 117, 154
faiv, he never had knoton the like, and that be would have but
littlealue fo2 the@erdict of a Juty that would not at a Judge's

Defire veclace the Realon Wwbich had induced them 5 and that

ag the Judpes do publickly declave the Realonsg of theit Judg:-

ments, ano therebp expole themflelves to the Cenfutes of ail

that be leatned fn the Law, and pet there is o Lato obliges

them to it, but it is fop publick Satigfagion; {o the Jurp

sught fo2 the fame Realan, to veclavethe Realon of thefr et
ict,when requived by the Court. Natwithtanding allthis,it be-

ing a Trial at War, the Tourt would not grant a new Tefal,

Rice €9 Serjeant.

dDan hag a Judgment €62 a juft Debt againt A. and
A takeg out a Fi. Fac. and getg the Sbetid to fef3e the £ pu.
Goods, but would nat let hiti proceen farthet ; but fuifered the fhralg‘ in
@oodg to remain in the Culfody of A, the Debtor : B. who bag ton, el
alfo a Juogment againft A. €02 ajult Debt, takes out a Fi. Fac. Vid, pap.
and the Queltion wasg, mbetbet be could fef3¢ upon the fame Ls,

&agdg ? Mod 184,



38

Term. S. Trin. T Annz in B, R.

S.C. 1 Salk.
3.

Bail. Recog-
nizance.
Vid. 1 Sal. 3,
50.
Cumberba.
65, 184.

3 Sal. 2
236.

6 Mod. 8o.
Poft 104,

Attachment.
Vide antea 1.
1 Salk, 201.
396, 148, 9.
Poft. 84, 85.
Submiffion.

Copyhold.

Date.
1 Sal. 76.

Oyer.
2 Sal. 498.
Variance,

Tolt.

Goodg? And per Cur. Pemaps 02 the fomer wag a frandu-
lent Crecution, and the Sberiff might very weil tetou nulla
Bona upon the fitft Crecution,

Smith & Villars.

T HE Defendant pretending to be Catl of Buckingham,
| and being ateefted by the RName of J. Villars Arm’; upon
dHotion concerning 23ail ta be put in by bim 5 the Loutt fain he
might without Prejudice put i Wail by the Name by which
be Ywag avceften ; becaule being a civil Aion, he need not
join in the BWecognizance, as the Cultom {3 in criminal
Caufes. Quo that in the Cafe of the Catl of Banbury, wmbo
wag indicted by the MName of George Knowles €15 becaule by
the Coutfe of the Coutt He ought to join in the Recognizance,
and if be had entered into one bp the Name of G. K. it wouln
be an Cfioppel upon him ; therefore the Court indulged him ta
Dying othets twho pabe Wail fo2 bim, by the Name of G. K.
&g fo2 theiv Qi could nat conclude him,

Domina Re:gz?m €9’ Mayor, €9¢. Carlifle.

A 2 Qttachment granted again® him £o3 1Pwceeding after
it Certiorari deliveteD,

q Submiflion of a Patter to a Reference is no Stap of
?uig fo2 that Matter, if it ig not pacticularly (o agreed on ;
Cr Lur.

9 Copphold Cftate i not to be feized upon a Recogni.
3ance: Per Holt. Aliter, sn @ Juvgment come femble.

Per Hole. 3 a Deed hag na Date, 02 an impoflible Date, pou
map declace, that the Defendant bp his Deed on fuch a Dap
and Pear d{v (o and (0, and upon Oyer there Wwill be no Pari-

** ance ; but {€ pou fap that bp bis Deed of fuch a Date, 0} bear.

ing Date {0 and fo, and upon Oyer the Deed has no Date

02 an fmpoflitie one, it Wwill be a atiance.

Note, 3t wag firongly infifted bp Lutwitche fn the Com-
mon Pleas, that a Tolt D{d not Iie fn a Perfonal Action ; any

the Court feemed to be of the fame Dpinioy.
4 Holt,
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Holt 5 Jt fhouln be a Bule fo2 the Cuture that upon temonving Cersiorar,
of Fndictments hete by Certiorari, e Hould not heat Potfon "5~ <

X al. 78,
in Arceft of Judgment, til the Defendant bag appearen.  » Havk

286, 287,86
Queen €5 Blacket €5 Robinfon.

Cave wag given to file an Infounation pro Malegeftura Informati-

againft them, fo2 pocuring a Gentleman's Son tomac: °*
tp a (Woman of infamous Reputation,

Brooks €9 Stroud. i- C. 1 Sal.
WD wee mave Crecutns, and an dAgion hought by Abdaremenc
them ; thep Cet £02th, that they tcte mave ECrecutos, — &
and that thep both id pove the Ui, ann by the IPcbate
paavuced it appeared that ane only proded it; and the Pat-
ter being Pleaves fn Qbatement, IPlaintift bag Judginent
Oatfter, and 21 H. 4. vag quoted : Tno were made Execut028; 2 Show. 25z
one of them pobed the WM, thep both bave the Right in & w105
them s and the other can’t tefule till after the Death of bim

that proven, but then he map: J€ one of them ig (eheed, the
other thall go on.

Duke of Notfolk’s Cafe. S. G 1 Salk.

401,

7 EeoiF was in Ealter Term, and befoze Judbament the 5., ;0.0
Plaint{f vies ¢ Per Hole, That Mall nat pinder the JUVR: Verdia and
ment from befng entered, povived, fays the Statute, it be wgmenn
within twe Terms after. And as to the Statute of Frauvs ¢o o7
and {Petjucies, that only tequives the Time of figning JUVK- Cumberbd.
thent (ould be entered on the Roll, and that is snlp fop 5% =53
the Wenefit of JPurchalers; fo2 i€ Judgment be figned in da- 'sa's.
cation, pet it (8 entered ag of the Term before; and none but 3 Sal. 116,
a PPucchaler Mall be apmitten to fap, it was figned at anp ' 27
othet Time; andit {8 the Ceurleof the Coutt to 1ot all thingS 2 Lev. s-.
be none in the Uacation, ag of the Term befoze, %tég
In Cale of Tenantg in Common, there muft be an actral Ejelment.

Oufter of one by the other, o2 elle be thall not be compelien ta
confels Leale, Entry, and Oufter : Per Holt.

In
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Pail and
S(év Fafo

Poft.196, 138,

Information.
Gaming.
See Cumber-
ba. 16.

T Sal. 379

Plea Cul.
Evidence
non Cul.

Debt by Ex-
ecutors verf.
the Heir
who pleads
viem per Dif-
cent nifi a
Reverfion,
&rc. fpecial-,
ly.
Replication
and Rejoin-
der-.

3 Sal. 157,
178, 180.

2 Mod.50.
Judgment
pro Duer
generally.
Cumberba.
162,

9n Sci. Fac. againft Wafl, the fecond muft be teffed on
the 1ieton of the fitff, and both canw’'t De taken out at one
@ime 5 allo, there ought to be 15 Daps inclulive between
the @efte of the firkt and Retom of the fecond, per Eundem.

Information filed againt one fo2 Nawing in feberal ta
plap with him €02 Ponep, and putting falfe Dice upon them ¢
Ex motione Salkeld.

Domina Regina €5 Templeman.

After Pleaving guilty to an Indidment, pou may give

"\ any thing fn €hidence that juttiies the Fai, 02 proves

him not gutity of the Fai ; fo the Cutty {8 non vult con-

tendere cum Domina Regina, fed pon. fe in gratiam Cur,

%lp; it fs not Itke the Cale where one (3 found guilty by et-
i

Smith €9 Angel.

DQE'IB@ by Plaintiff and bis {ife ag Cyecuto; 8 of M. F.
againft Defenvant as Son and Heir of J. A. upon lebe-
tal Dbifgations by wobhich the Father vid bind himfelf anv big
Deirg, upen feveral Conditions, &c. Defendant confefles the
detfon, and that the Wonds are the Peeds of his Anceftorg ;
but fapg that bis Father was (eized in JFee of four Parts in
fir of fuch a Clole, and of thee JParts in four of another
Clofes and of tiree JPacts in fout of a Mefuage, and J(-
{ues and IPpofiig thereof + That the (aid Dbligoz in big Life-
Time by big Inventute bearing Date, &c. a Counter-part
Tohereof he poduced in Court, did demile the faiv Patts
and Spares tg H. G. fo2 sooPears ; by Aettue whetest he en-
reved, and was pofleflen for the Term afoelaid s that the
Father dico feisen of the Beverfion Wwhich velcended ta the
Defenvant ; that te was theveof (ei3ed, and that at the
Time of exhibiting the Will, 02 at anp Time fince, he had not
any Land 0y Tenementg bp perevitary Delcent, befives the
B.everlion of the Tenements afozefaid; that after the Deatl
of big Father, and the fafo Delcent 9 W. 3. there wag a Suit
in Chancery bettweett Edward A.C. ]. B. and Elizabeth
CUite of the Defendant’s Father, and the Defenvant, in
Wwhich Suit it wag veckeed and avjudged fn the fafv Court,

, that
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that Elizabeth fhouid bave one thitd JPact of the IPremifes
£62 her Life fo2 her Dotner, by ertue wheteof the {ad Eliza-
beth tas feized of a thirs IPact of the IPremifles for ber Life,
and fo papg Judgment 5 whether he, ag Son and Heit to Hig
Fatber, ought to be chavgevbeline the Wevetlion of the Term
afoelaid ; and of the third Part wheteof the TWite was en-
Dowed oben it Hould fall? The Plaintiff craves Oyer of the
1.eafe 5 by which it appearen, that in Confiveration of 300 L.
be pad vemifed the IPremifes f02 500 Pears, provived that if
the fratber, 02 big Crecutors 02 Aominifiratos, paiv sol. per
Annum to H.G. suting big Life, then the Chate Houln ceale.
IPlaintiff veplieg, that the Defendant after the Death of big
Fatber entered, and was theteof feizel, and took the P1ofits,
befives the thitd Part of bis Tdife, which would be fuficient
to pap the 50 l. a Pear, and {o pays Juogment ; Defendant
tefoing aid faps, e oo not enter modo & Forma, and con-
cludes to the Tountey: And Plaintiff pemurs,

Holt delivered the Dpiniott of the Tourt atter febetal de.
guments at the Wat, and 1id, Jt wag not doubted, but that
the Plaintift ought ta have Judgment, but the Queftion was
what Judgment we ougbt to give him ; whether a fpecial one,
to hatie Crecution of the Lands and Tenements mentioned
in the Plea, o} wencrally againtt bim ag Heiv to bis Anceffor
@Ue hate confivered both 5 and Yoe ave of Dpinfon, there oughe
to be general Judgment againt the Defenvant, by Wwhich big
Wody, bhis Soodg, his Lands, which ace not Aets, map be
taken in Erecution:

@l thiniys ate confivetable herein:

1. The Pleaving of a Rebverfion of a Terin fop Pears ane
by bis Anceftoys; whether IPleading a Leale fo2 Pears, be
ool and allotwable i1t a Defendant fued as Heit to his Ancel-
t028 2 TWbether that be fufficient ta hinder the Plaintifffrom
fmmebdiate Cyecution,

2. 'J 12ledbing of an QMignritent of Dotver td the (Tife
and that be baba Beverfion expectant thereupon by Couct of
Chancery, be goott 2

as to the fitlt, the Cale ig this: A Wan by Wond obliges
bimCel€ and bis Deirg to pay (o much Money, then makes a
Leale f0) Pears and vicg, whereby the Reverfion in Fee e-
fcenvs to bis Deivy the Quettian i8, TUbether the Heie ti'm?
L plead

Opinio Ciiri.

Iﬁ ?diﬁf.
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plead this Leale f02 Pears in WBar of Crecution,op confels df-

{ets 5 without taking Rotice of the Term fo) Pecrsd Thete
ate inveen fome fetn Precenents, and I habe knclon it pacti-
fed wwhete it Was pleaded s WBut 4 am not willing to Beliber
my Dpinfon as to that Point now, becaule the Cale Toes not
vequite it ;but ic feems to tie, ag it hould not be Patter Ip-
fng in the gPouth of the Defenvdant to plead anp (uch Mat-
ter ; £02 e might without Danger confels, that e bad Aflety
without taking anp Notice of the Leale. Note, Tdhat Mmakes
tompleat @fiets ¢ To habe the Freehold and Jnberitance of the
Cate delenv to him, and that he bag from his Anceffoys
thevefoye he has compleat Affets. Ff it were a Leale £0p Life,
mave by the Anceftoy, and onlp a Keberfion in Fee expedant
thereupon bad defcended from the Aucefioy, that would nothe
Gffets in YPofieflion ; but a Reverfion in JFee expectant, upon
an Ctate fo2 Lifes; and thete he bad not a Freehold, as here
De bad, but a Revetfion erpectant upon a Freehold s befives it
appears by the Statute of Glocefter, and of 21 H. 8. That the
Common Latw, did not muchregard Ctlates f023Pears, €02 (uch
Chate wag (ubjed altogether tothe TWill of him in Reverfion:
Foyif be in Ruetfion, hab (uffered a Becovery by Collufion o2
Default, the Termo) wag bound by it and his Term was lofk
Without Remedp, as oppears by the Comment of mp Low
Coke, upon that Statute. 2 Inft. 321. 11oft. 46. And afterthe
Statute of Gloceflter, which gave Tertmoy fo2 Pearg Liberty to
come and falfify a Recovery bad againt Tenant in Revee-
fion. Quain, Leales fo Pears becoming moe confiderable,
and yet moe precarious,becaule of the Frequency of common
Aiecoveries, which notw became a common Conbepance, the
Statute of 21 H. 3. became a further Remedp fop Termoys 5
pet notwithtanding thele Statutes, it never lap in the Wouth
of a Tenant to a 19ecipe to plead & Leale fo2 Pears, 02 to
ftop Crecution upon anp fuch Plea,  Ji an Afile be buught
againtt Tenant fo2 Life,he can’t Tap theve ig a Leals forPears
JPeecenent to bis Right, tho’ Tenant fop Pears himlels map
falfify a Recovery againtt bim in Reverfion, fo the fame tea-
fon holog in this Cafle: 0 the Dbligation of the Father at-
taches upon the Land, befng dflets in the Deits Pands, ag
Brown Qflets 9 Sci. Fac. grounued upsh a fine to Erecute a
Fine, whereby Lanvg were conbeped by grant and rendet ta
one and big Deivg in Tail 5 Tenant pleaded a Wartanty of
thie dnceftoys of the Plaintiff, and that Afets delcended ta
bim, Plaintift veplied that the Affets that viv delcend were
grtenbed fog the Bing's Debt, anvd it Wwas not Held a good
1dlea, becaule the Freeholv and Inberitance div delcenn; %nu
o ‘ they



Term. S. Trin. 1 Annz in B. R.

43

they were prefent Qficts, i€ it be fo in cale of a veal Lien (g |

ag to bind the Lano, in cale of (Watranty, fure the fame
Realon where the Deit is charged upon Account of Adets, in
an Aetion of Debt upon the Lien of the Anceftoy, the Basks fap
be might Plead a Leafefoy Pears asg to the Ualue of the Affets,
fo2 Affets tn teal Adion is no moge than Qflets arc worth; fa
that it IPlaintiff (8 not to Yave it vifcharged of the Term foy
Pears, the Rebvetlion {8 lels worth 5 then 1f i€ be a good Plea,
the Conlequence s that an immediate extend. Fac. 00 g0 ta
appile the Rebverfionupon Inquifition taken, and then to be-
Tiver it to the IPlaintiff to enter into it 5 when it falis in Pol-
feflion, ag in Dyer 246. Debt againft an Heir who picaded be
bad nothing but a Reverfion erpectant upon an Efate fo2
Lite, Pplaintiff joing with bim and takeg Judbgnient upoen the
Confeflion 5 and to have Crecution when Reverfion falls in
Pofleflian 5 (o if this be a good Plea, the fame muff be done
Beve, Hern’s Pl 307. (8 a 1Dwcedent of thig MWatter. There ig
1o Milchiet tohim fn Remainver, noto the Lefiee,fo2 be. will
oefeno hig PofeMion in Ejectment, by bittue of His Leales
Wut e von't mive any conclufive Dpinion in this MWattet,

ad Point. @he Dotwer to the Tlife g i pleaden, fop it (g
not fain that the (Uife wag Cnodatven by-Petes and Wounvs,
no that the Loa Chancellor did Envsto et ; but that theve wag
a Decree in Chancery, by bittue tohereof he wag Cuvdotoed ;
and that ig not to be underftoan, fop the Chancellor hag no-
thing to vo in AMgning of Dower, but in Cale of Lanvs
bolben of the Wing in Chivalry; and the Helrs being in
@Warvip to the King; and in (uch Cale, Wwhen fhe came in
a8 big WWife, and praped to be Endotued, f02 the King's Title
appeating on Recow, a Becod Wwag neceflary . to find her
@itle 5 ano fo an Inquifition tvag.taken, and upon et being
founv therebp to be Lis Tdife, the Chancellor uied to affign
ber Dotwer, o2 to atward a Commifiian foy it. - F.N. B. 363.
Aud this was the Legal wap £o02 the Tllife to recobver her Dotw:
er of Lanbg in the iKing’s hands, bp the realon of the
QWardthip of the Deit 5 fo2 ag every Guardian might aflign
Daotwer {n Paiis, fo the Dowet in Chancery, 8 by the Ling
bimfelf, in a Jubicial anv proper GPanner; but f6 Chancery
to vectee-that the (Wife Hould bave.fuch a third 2avt, would
not beft a Legal Inteced in het, the Defr map vo it in Purly-
ance to a Decree ; and when he voes, the Wife (s in by virtue
of the TMgnment of the Deir, and not by virtue of anp De-
ctee. Chen i€ the Decree be not a Title veften, he has con-

feffen Aets, o2 e fet fo2th onlp a Kebetfion depending upog
. .

2 Point:
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Cumberb.
182,

Judgment,
Procefs of
Hundred-
Court.
Vide antea
Fol. 1 and
the Cafes

there cited:

Reddidit fe.

Poft 17, 98.

a Feeebolv, and vaes not Hew there wag a Freeholy; and it
the QMignment of Dotwet twere good, pro Tanto, pet ficte
is tno Thitds whereof Me was not endotwed, and that ig
onlp chacged with an Cttate fo2 Pears, aud that s enough
to chacge bim with a general Judgment, Plowd. 420 comes
pome berp near to this Cale n every Relped. Jt is Debt
againft an Deiv if be plead anp Plea, that i not a luflicient
Bat, it he fuffet Judgment to go againit him bp nihil Dicit,
0} Confellion, it Hail be a general Judgment ; becaule there is
to way fop the Deiv to defend bithlelf, but by fetting fouth the
Truth, what Aflets he bas, where they fe, and fo open the
Truth of the Cale ta the Plaintift ; and let Him take what
TBenefit he can of it, and it he Voes not Vo this there ought
to be a genetal Judbgment againft him, as well ag upon demue-
rer. This Quthoity was murmuredac, but there is nat a (o
of it but what is goob Law, Vide Mod. 520, 3 Cro. 639, the
fame Cale. JE the Deft will confels that he bas Afets by
Defcent,in fuch and (uch Places,befives which he has no moye,
and the JMue {8 that be bas moze, tho’ be confeles enoughs

pet i€ moze Qets be Cound, theve Hall be a general FJudbgment,
2 Leon. Vent, 11,

Inthis Cale, it is not in the Powwer of the Couit to pive
fpecial Juogment, € the Plaintiff doeg not vefive it, o it
would be ecroteoug. 2 Rol. Abridg. 71.  Jf it be by Confent
of the Plaintif, they map give a fpecial Judgment: But howw
can e do (o bere P i€ it be upon the Confeflion, Wwe muft alioto
the 1dlea soov, that ig, that 'tig a Rebetfion expettant upon an
Cftate 02 Life, twhen it doeg appeat that it 8 not fo. ¢
be hab pleaved that be hab only a Bebverfion expectant upon an
Cttate f02 Life, and the Plaintiff bad cepliev that the Tenant
wag Dead 02 han futrendered, and it ig (o found by Wervid;
fure theve mutt be a general Judgment, becaule be has pleaded
a falle 1dlea in Wav of the Plaintiff’'s Erecution s ano it ap-
peating to us, that thete uebet was fuch an Ehate fop Life
in Weing, it i of the fame Cfick ag if a Werdid hav (o found
it. et the Plaintiff bave a genctal Juogment,

| Per Holt, Lev. Fac. i not the paoper 1d0cels of a Hun-
géehﬁtﬁﬂutt, but it is a Difringas, but Levari map bﬂg fip
-Uitom,

_ Upott biinging the Wail-pfece to P Claik, andgivriy Him
Satiglaction that the Iincipal vended bimfielf befoze, 02 upon
the Beton of the feconn Sci. Fac. he will give pou a Dilcharge
0} Supetledeas of the Sci. Fac. per Holt. I Domi-
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Domina Regina €5 Ogden.

AJB Davet afficmed at the Duarter-Seflions of the 1Peace Highway.,
fo2 the Countp of Dorfet, it wag an Deder of tlo Fu- Secr Hawk,
ftices of the Peace of the faid Countp, founded upon a Claule & &5
in the Qct of Parliament, inthe 8 W. 3. fo2 enlarging the 26, 267
Common Dighways, Vide the Claule: There wag an Ad J2ush 34x
quod Dampnum {ued out, and an Ad nullius Dampnum te- 14,
tonev s and an Over theveupon mave £o2 the inclofing UCh gy 500

an ncient Dighlvay, and fetting out a Place fo2 anothet (N Dampmun.
fuch a JPlaces and an Appeal from this Dauee to the Seflions, oo he Suc
and thete the Jnclofute is declared, tabe a great FRulance £0 15« eyl
the whole Country, feveral Creeptionsg were taken to the Dp- 208

ver of the Fuftices at the Duarter-Sefions, | Sethone.

1. That it Db not appear to hawe been at the nert UAL: Excepions.
ter Sefiions attet the Daver mave,

2. @n Cxception Wwas taken o the whole Putpot of the
Dyvers that it Div not Appear by it, what the (ay to be in-
clofed Wwag, 0y what the new (Wap, without which there wag
no Cettainty, what the Subject Patter of the Appeal was; o2
this being a Pethod that the Datute hag odained fop the
Determination, and making a Final €no of theMPWatter, fute
then that Thing Wwhereof a sFinal Cnb {8 made, ought to Ap-
pear bery Cectain.

gt is fit to confiver the bery Statute, what Alterations
ate mave by it, and what not.

1. Jt ig to be knotun that this Claule voes not altet at all
the Rature of the TUrit, of Ad quod Dampnum ; but that
Uit is the fame ag it wag before, and to be proceeden on,
ag if this Statute Had not been mabve; there are not anp
100208 (n the Statute, that do aiter the Nature of the TUrie,
noz the 9Dethod of IPoceeding thereupon, tho' there be fome-
thing avde.

2. This Wit after {f {8 evecuted, ig to be vetoined into
the Court of Chancery; and {n that Tale the Sherift having
taken an Ynquifition, makes a Retow theveof indilate; fo
are the TWows of the CUvit, fo 1t\gat notw the Tlrit (g reto;htr

able



46

Term. S. Trin. 1 Annz in B. R.

able inte Chancery; and fo? this Realon it 18, that if the
Duee feen therebp, that theve i8 no Harm to Cuclole, that He
map grant Leabe to Do it, and in Olct to that the Jnquili-
tioumuft find that it i8 Ad Dampnum nullius, and there can
be no Founvation of inclofing without fuch a Retogn.

3. (Without Licence o2 Gant to inclofe the old Wap, the'
the Inquifition find that (uch Inclofute would redound to the
Dathage of none, and it be (o retoned; pet none could lato-
fully Fnclofe, 02 i€ e bid he weuid be guilty of a Rulance :
Jo2 it ig not the Inquiition and Lietom, that gave anp Au-
thozity to fuclole, but the Licence of the Trown grounded
thereupon: Qnd when theve wag (uch an Inquifition, Retoyn,
and Licence, Witpout any Travetle of the Inquifitions upon
Fuclofure mave, theve was an Qtevation mape of the [Wap
and the olo Wap cealed to be a TWap, and the JRew one (ot
gut, became the common Dighwap.

it would be a firange Confteuction upon that Claule of the
Statute, that a PWan Hould have a Right to inclole with-
out a Licence, to make (0 great an Qlteration; ag to make
the finding of an Juquifition, tantamount to a Ropal Licences
Fo2 tho' the Inquifition voes not find it to the Damage of
anp Petlon; pet it is in the Cledion of the King 02 Dueen,
to fet the ol one fiand o2 not, And theve ig nothing in this
dct to fnduce us, to make (o great a Leap as that is.

Suppole, an Inquifition be taken, and tetoned into Chan-
cery, that wouln be a foundation foz a Licence; fop the
@ong of a Tlrit ave, what harm would it be to us, 02 ta
any of our Subjects that fuch a TWap velckiving it in Ter.
taintp, (houin be inclofed, and a neww one delcribing in the
fame Panner fet out: Wut you will fap that the Ad quod
Damnum, {8 notw unvet the Conulance of the Fultice of
Peace, and an Appeal theveupon given to the Seflions,
bow can it then go fnta Chancery? Terp Wwell, {f the Shetiff,
after Inquifition taken, voes get it inrolled as the Statite
reqiliveg; vetong it fntd Chancery, ag be i3 bounv to do
by the Command of the TUrit: And all that the Statute re-
Quiteg ig, that the Inquifition be encolled, at the Nexrt Duat.
ter-Sefliong s and i€ it be, and no Appeal from it, 02 i€
thete be an Appeal and a Judbgment thereupon, €62 the Tnqui-
fition, the €raverle ig thereby taken atvap: Anv it ig g xoon
Pieato a Traverle, that the Inquifition was entolien, anv na

ap.
z
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Qppeal, 02 that an Appeal wag baought : And the Fudgment
fop the Inquifition,

Jt may be ashen, Wwhen the QAppeal i8 to be brought s ¢he
ovs of the Statute ave explels, thatit be at the nert Sel-
fiong aftev the Inquifition found ; but thep fay farther, that
it ig to be by the Perlon grieved by the Fnclolures fo that
pou muft takes both the CUo2v together, that (8, it muft be
at the next Seflions after the Inquiition taken, and the Yn-
tlofure fop it can't be fooner; fop till Inclofure there is na
Gricvance: Audit muft be fomebody agnrieved by the Tnclo:
fure.. Dere 13 inneed an Inclofures but it 8 not an FPucla: vice antes sz,
fure by Qirtue af the Inquifition, accoing to the Ad quod
Damnuam, fo it i3 witbout Licence; and not by the Autho- Inquificion
titp of the A& of JPatliament; anb thevefore not fuch, as poeg 19aMed
oblige the Pacty to Appeal. Therefore per Totam Car. the
Fnquifition was quahe.

Signing

~ Per Cur. ¢» omfties Clericos, Jt ig ittegular to fign a Judgment.

Juvbgment, without ferbing a Rule to bing in a Recon, dnn

a Jubgment wasg fet afive fo2 Wwant of it. ~ Attornies,
Ao dPan, the’ by Confent of Parties, can be Attoney of

both fiveg, per Cur. 02 Tonfent of Patties cannot change

the Law, &e. -
L o o . o _ Tranfitory.
The Totret many Timeg Will fir a tranfitoy Akion, whete g&w,g-

the Defenvant bas not a 1Pobability of an fndifictent Teial, 1£I cif';n,g

berb, 4-7)4-"

483.

Domina Regina €5 Clerk.
- L Information.
ER Cur. an Infoxnation ttied at the at is not twith. Cofts
in the late Statute of giving Coftg againtt the Polecus
to); fo2 that faps, the {Party Mall enter into a Recognisance
of 201. dnd that Party Hall bave a Sci. Fac. theveupoi, but
2ol. would be too {mall Cofts, inthe Cafle of a Trial at War,

: _ . Judge’s cer-
Per Hole, ¥f a Judge twho tried a Caule, be fince put out, ubcace.
upon a 9Potion mave fo2 a new Trial, he map certifp the
Coutt, what his Dpinion wag, Wwhen be tricd the Laule,

’i'erm
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Artorney.

Attachment,

€ Mod. 42,
86.

Judgment
and Execu-
tion.

Fok 115. 6
Mod. 184,

Term. S. Michaelis,

Anno 1 Annz.

Elvis €9 Mercato.

R a Potion to put of a Teial, the Attdmey made an Of-
fer Die Lunx, to Diing 9onep into Coutt, and a Rule
thereupon, that the otbe {ive fhould Hew Caules; twhy the
Trial MHould not be put of on thale Terms, at which Dap the
othet five confenten; fo the Bule wag duivn Ex confenfu, ann
the Crial put off: Andnotw the Panep not having been brought
into Cout, an Attachment was granted againtt the Actoznep
tho’ it tag objeded by Mountague, That tho' the Attoney han

mave fuch a 1>r0polal, pe¢ be ban not conlenten ¢
Day. wut per Cur. ’ be feconw

1. e fall not aver againf the Rule, whic .
by Confent. | > Tobich faps it wag

2. {We Wwill not have our Attouies trifie with u
make a Popofal ta Dap, and fip from it to GPRooty, g, ann

Read €9 Tregeagle.

R pane a Wond and Fudgment to T. vefealanced upon pap-
- ment of MPonep on luch a Dap ceetafn ; and it wag
agreed by the lame Deen between the Patties, that T. Houln
not fue any Cyecution againft R. befoe the 16th of July; the
15th of June T. {ueg out a Fi. Fac.Delfvers it to the ;ﬁsberil”f be-
foye the 16th of July, and gets it evecuted on the 16th of ]:lly
npon Demand and Pon-papment. And Broderick mobved to fet
it alive, £02 that the IPlaintift by brcaking bis Aastcement, pan

X -
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fncapacicated the Defendant to perfoym; fo2 by the Delivery of
the {Cleit to the Shetiff, the 1D0perty of them twas bound
fa that he could not fell anp of them, to taile the Poney.

WBut per Car. Since it ig fo) a jult Debt, and FJuogment
executed, toe will not now undo anp thing 5 a2 pethaps, toat
would be a Means to fruffrate the Judgment: And befives,
pou have no Dath, that any Purchaler was deterrev, by Rea-
fon of taking out and delibeting the cqrit; and here R. had a
nood Remedy, by Aiion of Covenant.

and my Lo C. J. remembed the like Cale; where Co-
tenant wag bought, and Damages theceupon tecobered ;
ano thep all faiv the iule Wag, where a MWilchief was an ef- Reewis
ther five, and a Remedp cn the one, and none on the other,
they wouln (uffet that to continue; againft wiich there was a
Bemevy. ~

any Holt faip, Gn Audita querela foould not lie in this Auits Que-
Cules becaufe that would pull up all by the Roats, and aveid
the whole Juvgment.

Qfter TUrit of oy (ued out, {f a Sci. Eac. be bought Error
againt the Plainti¥ in Erroy, to Hew Caule why there
MHould not be Erecution on the Judgments the &nd of it
ig, to compel the Plaintif to aflign Crros; Crecution
ought tot in Strigne(s to be taken out, till non Pros’ en-
teten.

~ Affumpfit by Qaminiffratoy, for Soovg fold and Beliveted by Amend-
big Inteftate, and a IPromife likewile ¢t him. Defenvant ments s
pleads non Affompfit infra fex annos ta the Plaintiff; Plain: epofe 15
tiff veplics a 1920mife to the Intefate within fir Pears, and

S fue thereupon, and Cervict for Plaintiff. And this being

maobed in deeet of Fudbgment, and appeating thug upon the

Recod of nifi prius ; Per Cur. Jf the IPaper-21300k, 02 Topy

of the Jfue was vight, we will amend it; and mape a Dife:

ftion, Wwhether it be not within the Statute of Oxford ?

Hole, Confeflion ig the woft foxt of Coivence that ig, (€ Eyidence.
there be no §P00f of a Tranladion o2 Dealing, 02 at leaft a
1Prbability of dealing bettveen them 5 as bece there was, the
anc being a Sailor, and the ather & Caprain of a Ship.

N Withet&
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5.C. 1 Sal
258.

Execution,
Cumberb.
250.

Antea §, 7.
Popp. 68, 69.

And Procefs
thereon in
Eje&mcnt.

Attorney.

Bail.
See 6 Mod.

57, 91.
1 Sal. 2.

iffue.
2 Sal, 515

Withers €9 Harris.

I FOLT, 3¢ one tifl take out Crecution within a Peat af-
ter Judgment, he map continue it dotun after the Peat
by Vicecomes non mifit breve, twithout befng put ta a Sci’ Fac’.
and he fain, be bad known it adjudged on Debate, there wag
1o need of a Sci’ Fac’ to have Crecutfon in Cjegment after
the Pear and a Dap : Wut He (aid he nebver could agtee with
that Opinfon, noy fee any Wealon for it. For in all veal
Qetiong, as upon fFine Sur conceffit, there muft be a Sci* Fac’
after the Pear 5 anv all the Coutt were of the lame Dpinion ¢
But it was vefert’n to the PWatter toexamine, Tlihethet it was
after the Pear 02 not, 02 whether thote bad been a Vicecomes
non mifit breve, of anp Crecution taken out within the Pear 2
ano {t appeating on €ramination to be after a Peat anp a
Dap, no Procefg taken out within the Pear, held, it could
not be the Procels in Cjedment 5 fo2 Crecution ig an Habere
Fac’ pofieflionem f02 the Term, and a Fi’ Fa’ fo; Damages,

Per eundem, Pou can’t change your Attomep without Leabe
of Touct, to be obtained on MWotion, thousb be be ever (o
great a Cheat.

Wood €9 Sutton, Marfhal of the Conrt.

]angment wag again®t Him in Debt fo2 an Eleape ; anv he
bougbt Trit of Crroy, and put in ham Wail, and (o on,
toties quoties, they Wwere excepted agaim. Upon AMoavit of
this, a Rule tag mave peremptoly fo2 bis putting in wood
Bail on (uch a Dap, 0 elle Cyecution to go.

CUpen thete i8 a Special JAue tendered, and the other
Sine joing in it, the Wook is lent back to the Defenvant’s
qttoaney ; and be bas four Daps given bim, either to join
in the Jfle 02 to wabe it, and pive the General one 5 and
attec the four Daps, be ought to fend the Paper back Wwith-
out anp Demand of the Attoznep of the other Side ; and i€
be fafls fn it, the other map fign Judgment fop want of join-
ing tn Ifue: Wut (€ the Attoney Yoill take back the Wook
after the four Dapg, and teceives Ponep fo2 entering the

X Ffiue
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FMue 02 making up the Recoxd, he Mall not after entir his
Jubgment, Per Cur & Clericos.

q Plea fn Qbatement foas oberuled, and a Refpondeas ,p, ..o
Oufter atvatded, and the Henecal Jue plcaded ¢ Jt was a
Dueftion, It the Defendant’s Atcoznep Hould deliver 8 TOPP copyof ke
of the Filue, Declacation, and the BecoW of the Plea in 1due:
Qbatement to the Plaintiff’s Attoney and pap fo2 it End
the printed Rule of the Tourt wag tead, and the Coutt fwould
confiver of i, thouph the conftant 9actice were ageeed to be, ,
that the Defenvant’'s Attowey fhould vo i€, And € WAS Rute of
thade a Bule, That it (uffice for the Future, afcer IPlea in Cour.
Abatement obettlen and Oeneral Fffue pleaved, fop the De-
fendant’s Attoney to deliver a Copy of the Declavation and
Jifue, without any Tepp of the Plea in Gbatement. Note, J¢
13 a conftone Padice for a Plaintiff to fign Judgment by
Defaule, fo2 want of a Copy of the FTie and paying foy it,
and {o execute a (Uit of Enquicy.

—_— Tempef’c.

T\ BT upen a Bond, afpecial Non elt fattum pleatied, vom op fo-
: ith a Conclufion of Et hoc parat’ elt verificare, Dbe- &um fpecial-
fives the IPiea referred to a Condition in the Wond without 3" .
any Oyer pad of it, and a Demurrer o2 both Caufes, ds =8

to the Firh, it was fad, J¢ was cither wap, vedelt, to Vit Sal.
avet 07 to concluve to the Country. And Keb. 3. fol. 132, 517 o
Hill. 25 Car. 2. foag quoted. Qnn the Cale of Day & Roberts

in this Court inthe Pear 93. ta which Dpinion Holt inclin'D,

ag if in War to a Debt upon a WBonv, one fHuid fay, That

be deliveren it as an Efcrow, to be velivered ober ag bis Deed

upon fuch a Thiny ta be done; Wwhich being not done, the
Plaintiff got the Deed, Et fic non eft fattum, Et hoc parat’ Inf: Leg.
eft, &c. and Ieave the Plafntif ta tenver JMue tn the Wepli- 576:

cation. ds to the othet it (cemed a fatal Exception, nd the

Plaintifi ad Judsment. Judgniert,
 Sci’ Fac’ againft ail who hab renbered thefr {Pxincipal be- gjglpﬁggjj‘

foze a Juvge, but pe immediatelp elcaped, and thep Moved oo
to file the Y3ail-piece, in Dvet topleada Render of PAncipal.
Per Cur. {¢le can't Deny Leave to file the Wail-piece, f02 with- Poft. 175 85,
out it they map plead Nul tiel Record’ to the Sci. Fac 5 02 one o, '
can't paocech upon the Sci’ Fac' without WBail-piece be ﬁ!eb.HPelrt

0)
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FExecution
by Tipftaff.

Qr. 3 Sal.
46.

Falfe Impri-
fonment,
See 1 Sid.
229.

Moor 711.
3 Cro. 180,
408.

3 Sal. 46.

Execution.

Pof. 114.
Prjiifoner;

Indi&ment
quafh’d;
See in Sal,
382.

6 Mod. 256,
311,

Per Holt, Jif e (ce one,againft whom thete is a Judgment
of thig Coutt, walk in Weltminfter-Hall, we map {end out
Dfficer to take him up if the IPlaintif defive it, Wwithout a
it of Erecution,

Per Holt, Jf one he arrefted aftet the Reton of a TILit,
falle Impilonment lies againtt him that voes (o atreft him.
Pere Complaint was mane to the Court, That one wag ats
tefted in Trinity-Term, by dertue of a TULit vetonable in
Eafter-Term, anda Bail-230n0 taken fop dppearance at the
Time of the Reton of the TUrLL,

Per Cur’, There i8 good MPatter to plead againft an Action
upon the Statute of 23 H. 8. dud though Wond be ante-
Dated, pet it mayp well be one With a primo Deliberat’ at the
true Time; and the Fact was refert'd to the Pafter to exa-
mine,in 6ver to punifh the Dticer fo3 Dpprefion.

Fuller's Cafe.

& beiny committed to the Queen’s Bench 02 a Fine to

the Qucen, and charged in Crecution at the Suit of
{everal others, the Patthal Hav a Fealouly of bim anv put
Jrons upon bim 5 upon twhich he Wit a Letter ta the Attor-
ney Genetal craving Hig Delp ; which being communicaten to
the Couct, Thep owered the Warthal to Keep him accoing
to Lat, declaving, That it he vied through cruel Qlage; it
wouln be gHurder in the Jailoy: Wut owning allo, He minbht
juftify putting bim in Jrons if he feaved an Clcape, 02 if he

toete othertvile untuly.

Domina Regimz ¢y Buckbridge.

oigment againtt him, fop that he was Communis pocu-
lator, Anglice, a common Dunkatd, and Communis pro-
fanus Jurator & perturbator pacis & affiduus Domorum tipla-
toriarum frequentator, Anglice, @ frequenter of Tippling
ipquuites,[ and quathed; fap that the Charge was too genecal
and 1o0le.

1 Feme
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Feme Sole habing a TWarrant of Qttonep to enter Judg: Warrant of
ment unto ber, and macricd befoe it WwAg enteren; King 200ehy
mobvid, That it might be entered, and the Judgment Hould Fore.
be to the Husband and TUife ; and he tock a Difference be- éSa%d-r 13
tween fuch a CUavrrant mode by a Feme Sole, and one mave ;.
to ber ;€02 a Martiage in the firlt Place would be a Countet-
mant of the {Wacrant, ag being to the Difadbantage of the
Dugband. And fo2 this he quoted a Cale inIdoint, Pafch. 9.W.3.

Tobere Leabve was denied to enter apainft Hushand and TUife,
upon a flacrant by the Tlhite befoe Martiage; and compared
it to the Cale of a Guant of a Reverfion by a Feme Sole,
bo matties another befoe Gttonment, the Grant s countee-
manded : Vut 1f he had granted it to A. and befoe dttomn-
ment ban mateied him, an Attornment after Wwere goov,
1 Inft. 310. 4 Co. 61.a. and to this the Court inclined, But
upon teaving of the TWatrant, it appear’d to be to entet Judg-

ment ag of fuch a Term which wag now pag.

Watts €9 Rofewell. ©8.C.y sl

274

b € Cale being again moved, and 1 Vent. 2106, quoted Conclufion

ag an Qutboxitp in Point, That the Conclufion was 5 Plew
bav; foz that by the general Conclufion He had waved the Comberb.
fpecial Patter of the Pleas Fo2 it is a Bule in Pleading, 36. 311, 479-
Zhat when a dHan Pleads Special Patter and conclules ge: | g0, 155,
nerally, he thereby waves the Special Watter. And it Wwag 1 sal. 2, 5.
agreed on both Sives, That Here he might have pleaded ge- 2652‘2-2520’
netol. V. 1 Vent. 210. Keb. 140. Wwas quoted contra.  Wut ;551, oy

there being no Juvgment in Keb. the Plaintiff had Juvgment 209, 211,
nifi. Abfente Holt. 4”7/}5',15;6'7%.&%

36 a Fudbge at a Trial Does ervoncoufly obet-tule a Pat Bill of Ex-
ter offered in Coidence, the vegulay (Wap is to tender a Will “ 7"
of €reeption ; pet i€ upon fuch a MWatter, the Pavey Wil .
fuffec the Crinl to go againt bim, it i3 good Caufe of a 5 Tt
new Trial. Per Cur. »

In what Cales new Trialg bave been granted.  See Cum-
berba. 18, 75. 357, 442. 6 Mod. 22. 307. 2 Sal. 645, 648.
649. 2 Show. 155, 165. 1 Lev.iii.

In what Cales denped, See Cumberba. 14, 17, 84. 106,
170. 6 Mod. 18. 2 Sal. 644, ta 650, 653. 1 Sal. 273. 1 Show.

336. 1 Lev. 9,97, 124. 3 Sal. 361, O,
o) Hyon
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New Trial.

Order for
Removal
quafhed.

Indiément
for not re-
pairing
Bridges.
Vide poft. 98,

29

Hyon €9 Ballard.

TyRoceedings on Wail-Woud 02 want of Wafl above ; upen
gaotion to ffap IP:aceeBings, Defendant paoduced a Re-
leale under Seal of the Plaintiff, and thereupon the Plain:
tiff 's Attonepy fulpeding it, confented to deliver a Declara-
tion foxthbwith, and that the Defendant MHould plead the Re-
1eafe, and (o try it 5 Wwhich being dane, the Plaintiff wag n.n.
{uiten at the Trial ;5 but after, ¢ being difcabered to be a no-
toioug Foxerpy, a Potion was made 02 a new Teial : Wt
the Coutt (aip, Thep could make no Rule in the Cale, the
IPlaintiff being out of Court upon the Monluit ; but fince the
Rule to ftap Pcecvings upon the Wail-Wond was uot abio.
lute, but till the Couct hould farther vived, Lhat, faib the
@Couct, was {till befoe themy and thevefore, et the Rule be,

‘That they Metw Caule Wiy Pwcectings Hould not go on,
Quod Nota,

Domina Regina €5 Inhab' de Paroch. de Caple in
Surrey.

Oi&twt of tiwa Juftices wis to move a MWan and hig
tivo Ehitoyen out of the Patifh of C. where e might
become chargeable, De bading not vented a Tenement of rol,
a pear. Pelo, That faping they might become charncable,
Twas not well s but it houin be, That they were likely ¢o be-
come chargeable: Wut it was held, That faping they pad
not cented a Tenement of rol. a Pear vid (uffice. F¢ wag
helo ban as to the Chilmen, f02 they are only temobeable as
JPeclons not {ectled and likelp to become chargeable, o) fo
poung ag thep are not able to probide fo2 themilelves ¢+ Qud it
was qualbed ag ta the Chilven,

Domina Regina €9 Sir John Bucknell.

Poigdment wag againkt Him fo2 not vepairing of a certain

- 13bge, &e. which he Was bound to repair, Eo quod he
wag Dominus Manerii de la More. Qnd it beiy mobeh
bitber after Conviction, it Wags moeved by Broderick, That
theve were but thyee TWaps that a Pan could be liabie ta fuch
a Charge, by bis Oeen, by iPeeleviption, o7 ratione tenurz 5
4 that
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that this bere could be none of them s ergo bad. v. Stil. 400. 1 8al 358,

Latch. 106. Noy. 93 ?I\%fod 150

.. 307, 255.
Hole, @ Man is nat bound to vepait a Wridge, becaule pe Poft 95.

bas a Paney, 02 g Low of a Panoy.

But it mutt be (aid, That this (s fome Chatge tpen the
g9anoy that can ablige the Man ta vepait, and that onip can
be one of thele two {Uays :

1. That He Held the Pansy by the Service of vepaiting the
Bidpe, &e. that {3, ratione tenure; and this being a CTharge
upon the Pofleflion, ig like anp other Setbice fo) Wwhich the
@enant i1 Polleflion i3 chargeable., Coery Tenant in IPol:
feflion, tehe but Tenant fo Pears 0 at T, 18 bound to tepair;
and immediately upon Detault of Repait, he (s inditadble,

2. The other way of Charge ig by 1dwelcription, and then Vide 6 Mod,

it muft be the Tertenants and all thole Wwhele Chate be has, *
pip ufe and were bound to repait; and here you neither MHetv
Fenuve o) Poefcription. Wut ag to charge to vepair a
Bidpe, i will b2 well to fap, that omnes occupat’. Wut
Wwhere cue poeg to chavge the Eftate of another with anp
Thing fo2 bis own Wenefit, he mul either fap, That he and
all thole whole Eftate, &c. 02 atleaff omnes terr® Tenentes @
And here Fudgment faid per Cur’

Domina Regina €9 Harris.

2 Coer of Juitices fo2 difcharging an Appentice upon gpgrcmtce
the Statute of 5 Eliz. wag qualhen, it being not fEned gamed,
by them as that Statute vequires. And Chethire {(afp, That
one Piece of {ar could be the feveral Seal of fevetal 1Dca-
ple, putting theiv Seals feveraily to it.

Poft Denning €5 Clofe.

JPlaint Wwag {ebied in an infetio) Court befaze the Debt ﬁgieg: Infe-
contraied, and an Gerel upon a IPwcels upon the Plaint ourt
adjudged {ll ¢ Per Cur',

qqvit of Cuquirp (et alive vaily fo excelive Damages,  Wric of
LhCy Enquiry.
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S.C. 1 Sal.

294, 134,
136.
Excom. cap.
Retorn.

Plea theretc.

Significavit.
Poft. 57,117,

Lucy € Bifbop of St. David’s. Vide poft. 117.

¢ foag taken up by an Excommuricato cap. and in the

Gaol of Newnate ; and the Tlreit being not pet reton-
able, e remobed bimfeif up by Habeas Corpus: Qud per Cur.
Pe hag no Day in Coutt, till the TUtit of Excommunicat.
cap. be agually tetomed, fo2 the Command of the {Urit wasg,
to take and keep bim ; and to veton the (Urit, hotw be bad exe-
cuted it: Wut upon fuch Reton tketvile the Pacty bas no
Day in Coutt, but mukt bring Himflelf in bp Habeas Corpus.
dand befo2e he can plead to the AL, it muft be retoned here
on Recon, fop the TWUritis to be adjudged good 0 quathed s
as it is good 02 bad upon theit IPlea, anv the envolling of the
{drit on the Becon, at itg JMuing cut, i8 not enough to
give Dap in Court, 02 to appear to, and plead. Qub the
Counflel of the othet (ide infifted on it 5 and obtained Leabe to
eramine the Hab. Corp. twbich din recite the TTrit of cap.
with the TWrit « And here it was complained of, that 8 vouble
(it of Excom. cap. ag taken out with a Double Retom,
to the end if it were taken by one anv vifcharged, he might
be taken up again by the other, and (o bexed; which Paiice
the Court Did Bery much vilappobe of, the' it was agreed,
there might be tie if there Wwete two Eycommunications fop
the fame Caufe: S0 be wag temanded, Wut being brounhe
up again at the Dap on which the Uit wag vetomable, and
the Tqrit being then vetomed, he offered alPlea in Parchment,
which veciting the {everal {AUrits of Excom. cap. by which be
ban been taken up and detained ; one upon a fgnificavit of
Creommunication fo2 not paying Colis, upon a Sentence
againft bim befoe the Qrchbithop, upon his Dwinarpy Jurit-
viction, and the other upon a fignificavit, upon a Sentence on
an dppeal of the foymer Sentence befoe the Delegates: And
bis JPiea wag, that he wag mave Withop of St, David’s, and
callen to JPacliament by Crit at (uch a Time, after that he
{ate in Poarliament as a Peers and (0 concluved in Qbate-
ment, becaule a cap. did not lic againft a Pecr,

Note, Pe further fet forth in his Plea, that he was brought
up te this Court by Hab. Corp. and tucrned over to the Cufto-
by of the dParfhal, and then pleaded; {ut the Truth being
otherwile, the Court mave him ftrike that Part out of bis
PPiea 5 fo2 the Filing of an Habeas Corp. hete did not make

4 bim
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bim a ID:iloner to the dBacthal; fop the Court notwithFany.
fng, map vemand bisn to Newgate. Quother fIatter (1 theic
jdlea was: It begun with a pet’ Judicium de Brevi pred’, can-
cluding with unde pet’ Judicium, &c. WBut the Tourt Hely

that well, the ]Plea having begun Right.

Note, The Queftion intended was, I£ a Peer Hould be ef-
communicated and continue {0 40 Daps, what Bemedp Hal
thete be againft him? QAnd it twag faid, there Wwag nene but
that of being expellen the Pales of the Church, and the Con-
munion of the Faithful: 2WBut Powell {a1d, he knetw no Lam
but a Cap. Excom. lap againft a 23if)op, 02 other Lao: Wut
Holt, The Duekion is not befa ¢ us; and therefore et ug
not meodle Wwith it: And be faid, he dinnot velieve they were in
Cacnelt with theiv Plea.

. But it wag excepted to the fignificavit ag tecited in. theit
IPlea, and (o wag the (Urit of Excom. cap. too, -that e was
convemned in Cofts, in quodam Negotio Officii five correti-
onis, Wwhich was faid to be ill fop Jncectainty; €o2 it Wwas (aid,
the TUrit of Excom. cap. ought to vecite the fignificavie
Right, that the Court might knots, what Pacels to awacd
upon the Statute of s Eliz. which in all Cales of Cxcom:
munication, overs the Iqrit to be fent into this Court,
and enteted on the 1Boll heces and then Velivered ta the She:
tiffy and fn Cale be be not taken theveupon, to Jfue anather
cap. and thig in all Cales, except the nine mentioned in the
Statute; but if it be fo2 anp of the nine mentioned in the
Statute 5 then upon a non eft inventas tetoned, to iffue a uetp
ID20cels with IMwoclamation and Penaltp. Sa that the Couct
can't pete tell wbhat 1Dr0cels to iflue, without the Taule be
cettainly mentioned in the (ignificavit, tecited in the Excom.
cap. that ig, whethet it be one of the nine Caules 0 not:
Qup theyp can't judge on the Driginal fignificavit, {02 that is
not here but in Chancery; and Chancery can't veliebe them
thereupon, becaule thep ate not to make the JPcels upon it ;
but this Court is. Wut before the faid Statute, i€ the figni-
ficavit hab not cettainly mentioned the Caufle, (¢ wag (ufhici-
ent. . e
and Holt put the Cale of Fowler a Duaket, fu thig
Coutt, fome Pears before he wag cxcommunicated, pro fub-
ftra@ione decimarum five alior. Jurium Ecclefiafticor. vbich

likewile toas judged uncectain : Aud gyere, upon Qtonﬁuetattm:,j
t

Quettion,

St’gn{ficavit.

Exceptions.

1 Salk. 2¢ 3.
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it was relolved, that before that Statute of the sth of the
Mueen, the Caule need not be mentioned in the WWrit of Ex-
com. cap. ffoxthere if the fignificavit ag not good, they applied
to Chancery, tobete the Taitit (g retonables and there it wag
quafhed. But the Statute of 5 El. hag mave great Qltecatis
ons 5 Which Statute oers, that the TUtit be bought into
this Court s and entolied bere before it Wwag delivered to the
Sberiffy o the Poivet that was in Chancery befoge the Sta-
tute i noww token from it, anv giben to thig Coutt; fo2 if
the Ttit be tetopned non eft Inventus, the Alias cap. fall
go out of this Court 5 if it be one of the nine Caules, fays
the Statute, there, upon Reton of non eflt Inventus, there
muft be IProcels, with Poclamation and IPenalty ; (o thete
muft be an Alias cap. if it be not one of the nine Caufes,
anv if it be, there muft be an Alias Procefs, With further
19:0clamation and Penalty; anod this mult now be the Right
way by neceflaty Confequence of Law: o2 if the fignificavie
be in Chancery and bao, there can be no Bemedp there, fo2
the CUrit is brre, and the }P2ocels IS to be mavde here; and
they can’e fupercede a ClUrit tetomable heve, efpecially after
the Coutt heve is pofiefien of it, Then if the CWrit be there, hotw
can e give Remedy accoving to the Statute, if we vo not
knot what the Caule of Crcommunication g2 And hotvcan we
%knot that othertife, but by the TUrit veciting the fignificavit?
fo we can’t knotw by the TWUtit in Chancery, Whith toe habe
not; and it ocught to appeat to ug to be a Caule of Eeclefi-
aitical Conulance, ag it ought to be: And he quoted Trollop’s
Cale. In the Cale of Fowler, the TWUrit was quafhed and be
bilchavged 5 but that can't be done till the Wit be retoznen,
fo2 it can’t be done on the Cntry wmae on the Roll, at the
Ifning of it out, Qnd the Cafe of King and Hill, Trin. 14
W. 3 witg, in quodam Negotia concernen. Eruditionem five in-
frrutioném liberoram, anb it was quathed 0y Fucertainty,
Ant whereas in this Cale, Powell objected the Cale in Cro.

‘Car. 196. fo there the TUrit only fain, for Nonpapment of
Coffs, and helv well enotigh.

‘Holt {aid, That hehad, upen the Debate and Confiveration
of the fopmer. Cafes, biewed many Pecedents; fome im-
mepiatelp after the Statute wag mave, and ail of them
mentioning the Caule i Certainty; anv befives the Rea-
fon of the Thing mavde it abloiutelp neceflary; fo2 to what
-Purpsle Houln the Statute enable ug to iflue IPocels, any
to vary out }920cels, accoing ta the Mature of the DiFence,

€
1



Term. S. Mich. 1 Annz in B. R,

59

if te babe no meang ta kuow the Offeuce? Anv he fafp the
qurit in the Regifter, wag quite altered by the Statute, and
the TUrit ig only pro contumacia: And be faid further, (e
ave hot to iffue 1Pwcels here, as Inftruments 0 Conduit-
pipeg, but Juviciallp as Judges: dAnv it il not be an Ob.
jection to fap, that e mapawatd PProecels at all hazards, any
let the Party grieved come after and plead to it; fo2 we Wwill
nevet grant an il ¢Utit, that the Pacty may avoid it in plean-
ing. Andas tothe]dlea of Pecrage, be fafd it waga fooli ong;
and the Tdrit and big fitting in Parliament fignificd nothing
fo2 be was a Peer by being created Wihop, and the Acit any
bis itting in the Houle, added nothing to it. Ann Dap Geing
given to the Dueenw’s Counfel, till Thurgvay following, to
anfier the Pleas, and objed, the Wihop's Counlel movcd ta
bave bim bailev, and quoted Latch. 174, 204. Mo. 406. Cro.
Car. sor. here one twag bailed after IPlea peadeds but the
Court tefuled to bafl him. And Powell {aid, ¢ would be of i
Confequence to bail him, 0 if they Hould judge the TCLit ooy,
then they would bail a Wan, not baidable by Law; and he thag
temanded to Gaol.  And being bougbt up again, be infifed
on bis JPleas not waving however his Erception ta the TUrit,
and notw Broderick mobed, that be ought not to be abmitted to
pleav, by Which perbaps the MWatter might be finally Determins
ed in big Favour, twithout a Sci. Fac: to 992. Lucy the |90-
.matet, who had been at the Chavge of the 1Pofecution ; anv
by Conlequence concerned in point of Cofts, the Crcommuni-
catfon being f02 Non-payment of them: To which it was au.
foeted, that tho' the Trit, no2 the Statute of the Nueen,
Did vequire the Sbhetiff to bing bim inte Coutt upon the
Reton of the TUrits yet the TWUrit was retomable, and phe
coming in upon a Habeas Corpus, and pleading to the {Writ,
at the ©Dap of the Betown of it, the Court could not denp
bis Plea; and that he wag not bound to Hing a Sci. Fac. to
which the Couct inclinev; but € be had come in after the Re-
“tozn of the TUrit, and defived to plead €0 hig Dilcharge, there
perbapg a Sci. Fac. twould be neceflaty. dnd Note, Here he
‘pav Oyer of the (Uit retozned befoe be put in his IPlea,
which was judged neceflarp. Note {fhewile, there were twa
other TUrits out, aud the Sberiff vetomen tpon the Habeas
Corpus, that be bad bint in Cuftody upon both of them ; but the
tio latter Wwete not pet vetomable, one of them being vetom-
able the lat Dayp of the Tevm,

anu

Vide infra.
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Opinia Criria.

WNeote,

Vide Supra.

Opinio Curia.

And per Cur. big Plca could not go to them, they being
not (i Court till thep twere tetohed; o) the Snroliment of
them, is ohlp befoze thep ave del{bered out to infoym the Court,
that theve ate fuch {WUrits gone outs upon Wwhich i€ there be a
Betom of non elt inventus, they map awatd a netw IProcels,
02f it be {11, when it comes back, to teceibe IPlea 02 exception
to it, and fo qualh {t, and fet the JPacrtp at Liberty; but il
thep ate not the {Urits of this Court, fo ag thig Court tan
fuperceve them: And the Chancery neither can't {uperlebe
them, which wag oblerbed to be very inconvenient; for beve
Twould be a Trit ervonesufly iffied out, and it would be out
of the Power of any Coutt ¢f England to (uperceve (e,

S0 their the Plea being teceibed, ahvd poing general.
Ip to the €qUrit, it wag agadin Queftioned, wWwhether there
Moulo not be a Sci. Fac. to the IDwmoter 2 And that there
fhoulv, were quoted the Cale of Codrington ver. Rodman
Jobes, and 1 Cro. 168. 2 Rol. Ab. Qud he compated it to
the Cafle of pleading a IParbon, where thete muft be a Sci.
Fac. @nd Holt faid, that in Cafle of Patdon by Patliament,
tho’ it extend to all the Ring’s Subjects; pet the Court iy
not bound to take Notice of it, {€ it be not pleaded, if the
bety Q% does not exprefly command them to Do it; and the
Court (a0, that the Confideration of a IPwmetet in this Cale,
in Begatd to his Tofts, Wwould be different from a Cafle, where
oue fues fop Tithes 02 for Defamation, 02 the like fo2 there
the whole Suit ig the Plaintifs s Wut Here the Suit was
the Dueeivd, and Lucy onlp Promoter.

Per Cur. Due map bave a Day given bim upon a Hab.
Corp. fo2 the Queen, becaule fe i3 altwaps prefent in Couct,
auo i€ a Pan outlatoed; be taken upon a Cap. utlagatum, and
bought tn Cultovy into Court, upon the Reton of it, that
is a fuficient Day for the Defendant to plead againft the
Ring: And pet there he can’t plead to have Pardon allowed,
without a Sci. Fac. againft the Party to the Driginal Suit,
Tobich Sci. Fac. {8 to be taken out, and grounded upon the
Letters PPatents of Parvon fuggelted ; but the prelent Cale
fs not like that, fo2 heve the 1Promotet {8 not fuch a Perfon
as ought to bave a Dap in Coutt, befoe the IPlea on the
Excom. cap. be Determined, Qno becaulethey infittedupon the
Plea here, the Ling's Counlel hav Time ad refpondend to
theiv JPlea. Note, J¢ was not ad replacitandum.  Qnv bere

. again
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agan thep paaped be might be bailen; anv for Quthozities
wete quated 1 Cro. 507, 552, $58. 1 Bul. 122. Latch. 174.

Holt, Jt bag beent done, but it is Matter difcretionary (n
the Court, whether they will Do it 02 not, And Wwhy Mall thep
Do it upon (uch a Plea ag this, Wwhich is meet Fai

anv though Powell (ain, by the Statute of W. 2. be otight
not to be bailed; pet {t wag agreed, That At Biv not ablo-
lutely bind the Couct, but that they bav a dilceetionaty Potn-
et, and it tas done not long agoa in the Cale of Davifon, wha
wag excommunicated fo2 teaching without Licence,

Holt, Jf a @Ban be taken in recution, and be hing an Auv-
dita querela, upon producing a Deed of Beleale, and ]P00f
mane thereof, Wwe 00 Wail bim though that be IPatter of Fad ¢
Wut bere it ig notozioufly known that the Dodoy {8 Bepived,
and fome of the Judges of this Coutt have been of the De-
legates when the Sentence wag confirmed 5 anv though juvi-
cially we can’t take Notice of that Sentence, it not being
judicially befo2e us, pet we can take {uch Notice of it as ta
gufve our Dilceetion by it. And it was faid by the Coutt,
That one had never been bailed in this Cale, but upan (uch
ECxception taken ag the Court plafnly {aw Wwag not main-
tainable; but accoding to your IPlea, a Wifhop can’t be excom-
municated, {0 as to be any wap moze punithable than in the
Paumitive Times, before the Thurch had anp Delp of the
Lap-[ower, An0 he was committed again to Newgate,
thete being two other Trits on which be wag taken, yet un-
tetomen.

Note, Qfter thig and befoe the Dap of Beton of the other
Writg, M. Actoney General came and infoamen the Court,
That the Doio2 had ferbed a Rule on Siv Samuel Aftry
Clerk of the Croton, to veply to his IPlea by fuch a Day 5

and at the Dap be took out a peremptozy Rule topleayd, and Rule to
ferved it on 992 Attoaiey, Anbd becaule the Court Wwas ace rep!r-

quainted by M. Attopnep, That the Dueen wag cancerned in
the Point of Intereft, there being an Infoamation of Inttulion
anaint him {n the Exchequer fo2 the Tempozalities. dnd the
Court twere of Dpinion, the ficft RKule ought to be on the
qttomey General; and fo2 that there neber 8 a peremptozp
Rule in the @ Inftance, the Bule on 9. Attoney wag
fet afive ; Jt wag agreed, (f this wete a common Crown-

Q Caufe
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Note.

Bail.

Debt on
Judgment
pending
Error.

Vide Poft.
140, &%. ih
1 Mod. 79.
4 Mod. 314.
5 Mod. 68.

Time to
plead in
Abatement.
See 2 Salk.
517,
Cumberba.

19. 251, 253

Caufe, as a Riot, Wisvemeanoy, Ke. the Rule ought to be
ot ©ic Samuel Aftry : But here the Dueen being concernen
in Point of Fntevett, it cught to be on Y. Attonep Seneral,
Vide poft.

Fith €5 Horner.

T wag agtecv, That if a Plaintiff accept of an AMgnment

of the Bail-Bond, and the Defendant put (n the fame
2Baii, that wete put in to the Shetiff at the Reton of the
Qtrit, the Plaintif cannot except againft them 5 fecus, where
be hag not taken an Qignment. '

¢t was Debt upon a Judgment in the Common Pleas pende
ing a TUeit of Crroy, and the TUric of Crro? pleaved in
Qbatement ; and to matntain the Pica, the Cale of Cremer
and Wickett, lately in this Courf, Was cfted. Wut per
Powell, it bag been often attempted, but never could obtain s
ant fo, be faid, it had been telolved by ali the Judges upon
Confivcratiin had ¢ WBut he (aid, the Coutt Wwould dilfcoun-
tenance fuch IPoceediugg ;5 and therefoze would not hold the
Patty to Bail.

Note fere, upon Debate abaut the Time in Wwhich one might
plead in Qbatement. 992, Clarke the Secondary (aid, That it
bab been fettled bere, that (€ a Declavation be delivered the
faft Dap of a Teem, the Defenvant Mall have four Dapg
in a fubfequent Term to plead in dbatement, And if a De-
clavation be delibered the lat Dap of a Term, as of a Prece-
Dent Term, the Pacty thail bave four Days after the aFual
Delivery of the Declavation to pleald in Abatement. Wut
Jubge Powell faiv, Dne could nat plead as of a JPrecedent
Term Without Impatlance ; to Wwhich My. Clarke anlwered, he
might enter it upon the Pof-Roll without any Fmparlance,
anv then the pleais of that Term of which the Declatation is,

And Note, The Declavation muft be ag of that Term in
which Wail i filed ; and the Defendant in another Term
is not bound to accept a Declatation ag of a Term Prece-
oent. Quo P2 Clarke {afo, That though by Conlent the De-
fenvant does accept a Declaration the {aft Dap of Trinicy-
Term ag of Hillary-Term, pet be fhall bave four Daps in
Michaelmas-Term to plean in dbatement.

3 Brad-,
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Bradford a Quaket-Tlloman, being charged on Dath ta Bail Feme
bave publifhed a Book called the Dutch Catechifm. wag bauny &7
to appear it the Old Baily, and obliged to gve fcute Peclong
Bail in 2001 cach; but being a Feme Covert, fhe wag not
bouno pev Celf.

Tt i3 a fanding Rule of Court, That in a Countty Caule sta} Pro-
after an Qfse, 02 ih a Toton Caule after tive Teems, thep ceedingson
nedet fop JP20¢ccedings upon a Wail-Wond upon filing com. B¥-Eonds
men Bail.

Domina Regina €9 Lilly.

Poictment fop Affault and Wattery, and taking cut of the Indiment,
Cuftodp of A.and B. feveral Goods mentfoned in che =P
Jnvictment, que quidem bona one J. G. Serjeant at Pace
to A. ano B. then Sberiffg of London, virtute ejufdem War-
ranti, to them dulp made in cthat Webalf, then had taken in
debita juris forma, by Realon whereof they hav the Sosds in
Cudovy,

1. Erception ¢ {20t Taid that the Poperty of the Goong
ag in any Wodp.

2. JRot {aip that thete wag any Judgment 02 Erecution
theteupon: and fop thefe Cyceptions (€ mag qualben.

My Lord Wharton € Sir John Robinfon, A%l

Trial at War concerning Woundarieg of Lanvg: The Ew{ide?ce,
patfon of the one Patith, the Land Iping in two Pa- o
tifhes, was vefuled, becaule he might enlarge bis otn IPatifh, Bounds of
and by Confequence the Tithes. Wut one Who about feben the Parh-
Pears befie bav taken the 1Dfits under the Title of one
of the Partics, Wwag teceived a IWUitnels, hecaule noyw be

minght plead the Statute of Limitation.

Per Holt, J€ A. be bound fn a Wony ta B. to pap him 201. Notice of
fuben B. puts in his Anliwer in Canc. theve B. to hingy dction, é\:fwer in
ought to give A. J2otice of big baving put in his Anlwer, "

Tompkins
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Evidence,
New Trial,
Vide 6 Mod.
223, 242.
antea 53.

2 Salk. 49.
Pof. 117.

S. G, 1 Salk.
258. Vid. ib.

Execution
a Year and
half aftet
Judgment.
Ant. 5, 1.
29, §0.
Argument
againft the
Execution.

Thomkins €5 Hill.

T twas agreed by the Court, That if any Judge of Nifi
prius allow o2 over-tule Evidence, which he ought not to
pabe vone, upon Application to the Coutt thep will grant a
nets Teialy for all CWrits of Nifi prius are under the Con-
teoul of the Coutt out of twbich thep F e, Vide antea 31, 53,

Withers €9 Harris.

Aogment wag in Cjedment upon Tetms, That there

thould not he Cyecution tiil fuch a Time, which waga Peat

and a balf after; and whether thig Judbgment could Le eye-
cuted ithout a Sci' Fac’ was the lole Duettion,

Mountague, Jt can’t 5 fo2in all Cales both of real and per(a-
nal Actions, (€ the IPlaintiff take not Crecution Wwithin the Pear
and Day, the Plaintifig put to babebis Sci' Fac'. A Pear anv a
Dap g tie Time limited by Law fo2 manp Purpoles, o pofe-
cuting bis Rights ag tohing an Appeal, ta make claimona
Fine by commonLate; and gt common Latwtn ateal Action aftee
Juogment, 1f the Party did not fue Erecution Wwithin a Pear,
be was put to a Sci’ Fac'. Ina petlonal Action, He wag put ta
a new d&on upon the Juopgment until the Statute of W. 2.
C. gave a Sci’ Fac’. And the Realon was, becaule, that in
that @Time (everal Things might happen, which would he a
good War of Crecution, i€ the Defenvant phad Dppo-
tunity tc plead them, which Dppotunity s now allowed hp
the Sci’ Fac put notbing is pleadable to a (Uit of Ere-
cution, 1 Inft. 260. b. 197. a. Anv the Realon why a Sci’
Fac' lap at common Law, was, fo2 that in a veal Qction one
could bave no other dovantage of bis Fudogment : Wut tn a
pecfonal Action, twhete an Aiion Wwould lic on a FJudgment,
no Sci’ Fac’ lap {n that Cale; anv he faiv, Mo vealonable Di-
berfity could be made bettveen the Cale of Habere Fac' fei’'nam
and thisDrccels in this velfpect : Fo2 if a Defenvant in Ejed-
ment bav any Patter pleavable in War of ECrecution in one
Cale, wip hould it not be (o in the other? And he faibd, there
ag but one Cale that Be could finv, that afforded the
lealt Ground for fuch Diffindion ; andthat (g, v Sid. 35. 2
Keb. 370. Jt was a Judgment in EjeFment in the Common
Pleas, and 3:ecov broughe bither bp Crro within the Prar

3 and
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and Day, {apg the Wook, Wut the Court taok it ta be
atte the Pear, The Plafntiff in Eerop died, and the Plaintif
in. Cfedment took out Crecution without a Sci. Fac. anv a
Superfedeas prapen, QAud the Couct fain, that thaush after
the Pear there ought to be a Sci. Fac, to have Eyecution of the
Damage, pet there need none to have Paffefiion of the Lauw,
and the WBook takes JAotice that it wag faid at War, the like
Judgment bad been befoe given in another Coules Wut thig
ag a Caule where the Defenvant bimflelf had brought a
{Qrit of Erroy, and after, within a Pear be dicd, fo that it
Wag not the Fault of the IPlaintif that Crecution was not
fued fooner.  Qnd upon it of Crrop brought, i the Plain:
tiff in Crro vilcontinue hig CaUcit, o2 it abateg, 02 Judgment
be afficmed, though in the mean Time abobe a Pear pals, pet
the 1PIaintiff in Ejedment fhall not there be put to a Sci. Fac.
but twhere the Plaintiff himlelf velaps fo2 a Pear, be Mall be
put to Sci. Fac. Cro. Eliz. 706, 5 Co. 88. Gernon's Cafe.
JIn Debt upon an Eleape, in Wwhich the Plaintif veclared on
a Juagment bav by bim apainf A. in June tefore, and that he
bav poceeded againt him till he han outlatwed bim; the De-
fendant brought a CWcit of EGresy, anvd the Judgment wag
affitmed in the King’s Bench, and within the Pear the Defen-
Dant A. was taken by a Cap. Utlagat’ and the Shetiff (ufer'n
bim to efcape; and fudg'n that the Akion Bid lie, and that be
ag in Crecution at the Suit of the Plaintiff, immediatelp
upon bhig being taken upon the Cap. Utlagat. Yithout anp
1Praper, becaule there wete no Lachesin him; but it theve ban
been Laches in the IPlafutiff, there he had not been in Cre-
cution, without a particular IPrayer mane by him to have him
fo in &recution, ag in Cale of Juogment in Debt: (Where
there ig a Fine likewile fo2 the Wing, i€ the Defenvant be taken
upon a Capias pro Fine aftet the Peat, e Mall not be in Cre-
cution foz the Plaintiff without a 1daper o2 that Purpafle,
becaule be bap pals’n his Time of & Peat and a Day without.
taking out Crecution; but i€ he han been (o taken within the
Pear, he Wwould be in Execution at bis Suit paelentlys and
the Reafon of thele Cales govetns the Cale befare quaten
out of Siderfiny fo2 the TUrit of Errop being by the Defen-
Dant, Wwhich fulpended the Eyecution till atter the Pear and
Dap, the Plaintif MHall not thereby be put to big Sci. Fac.
theve being no Laches in him; and be quated Cro. EL 416.
1 Ro. Ab. 899. Cro. Jac. 364. 15 H. 7, 5.

R Pierre



remaranasanmnt e

66

Argumcnt
for the Exe-
cution.

Term. S. Mich. 1 Anne inB. R.

Peirre Williams, contra, 1. De agreed, That if the IPlaint(ff
mould vecover his Damages, be ought to bLing a Sci. Fac’ be-
fore Crecution of the Damage after the Pear; o2 the Dap,
be faid, that w:g not material, f0) the Damages ate meerly
perfonal; and therefoe, no Crecution can be of them fu
this Cale without o Sci. Fac. ag wellasg in Judgment in Debt.
2. e beld, that the Plaintiff might g0 by wap of Sci. Fac.
if be pleale, Lut contended that {t wag not necefary to do {0,
De faiv, the Queltion in the Cale in Sid. before quoted vas,
Clbether a Sci. Fac. vid lie? but it wag allufwed to be ivell
Without it. v. 2 Keb. 55. Cole's Cale. dnd be faiv, an Habere
fac. Pofleflionem lap at Common Latw after the Pear with.
out a Sci. Fac. fo2 in all Cales Wwhere a PYan's Wit wag ve-
termined by a Judgment, though he had palg’d a Peat and a
Day befoe Execution, pet be had fome Wenefit of his Judg-
ments; and thetefore, if it wete in Debt, be had hig Action
upon the Judpment, being dBatter af bigher Nature than hHig
firft Caufe of detion s if the Qion weve teal, he hada Sci. Fac.
Wut in this Tale of Cyectment, i€ after the Pear he could not
babe an Habere fac. Pofleflionem, be wag without Remedy s
fo it being a petfonal AFion, a Sci. Fac. din not lie befoze the
Statute, and be could not have a new Action upon bis Judg:
ment fo he bab no Panner of Advantage of hig Judgment,
i€ be bad pals'd the Pear and Dap; which were verpy abe
futd., 9nd the Reafon of a Sci. Fac. in a Real qiion at the
Common Lab, Wag, fop that the Party might bave a
Releale 0 other Patter to plcad; that it Wwag thought hard
in (uch Cale to fuffer Crecution to be without an Dppoytu-
nity of Pleading, becaufe therebp the Freehold ig nat onip
Deveftel, but the Party put to an Aiion of an bigher Matuce,
which fometimeg the Nature of big Cale voes not allow of :
Wut that Wealon holds not in Cjectment, fo2 the wort that
can be, ig to Bing a netw Cjectment, Wwhich is determined
within the balf Pear at moft. Pe aid, it was a Common
Coutle of Portpages o2 the wmoe (peedy getting Polefiion,
to gitie Fudgment in Cleckment ; pet i€ after the Pear, he
{boiild be put to big Sci. Fac. upon (uch Judgment, it couln he
of no great {fe tobhim. Qnb e faid, That aftet Judbgment
gue thight entet and execute his ofon Judgment; anv that the
Qftitance of the Sherif wag onlp to keep the Peace. 2 Sid.
156. 1 Ro. Rep. 313. Noy 71. Palm. 363.

2 Hol,
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.. Holt, C. ]. 9g to the taking of Judgment in Cectment by Opinion of
Qaortagee, it is a Thing not to be much encourages, and cl
3 never kuetw anp Wodp ule it but on; and what Difference
can thete be between this and a veal Qetion? 02 quoad the
Cerm and Poflelion, it's real. At TommonLaw, if one had
a Tetm of tienty Pearg to come and twere turn’d out, hHig
Remedy was Esectment. A3 Afize 03 {Writ of Right wag
To; a Diffeifin of the Fee-Simple 02 Feehold, (0 Clectment
was bis Bemevy when outed of his Term, and a Becaberp
fn Cjectmient bound the Term and Bight of it; €62 if there
toete a Wecovery by A. againft B. it bound him, and be coulnp
not falfify it, but the Recobery wade him a good Title; anv
fo in Cjedment, a Recovery mave a good Title; and the
Pacty againft whom, nez his Heirs, could not falfity it. JRom
§f the Recovery Wwere in a veal Akion, pou can’t ue Crecution
till after the Pear Wwithout a Sci. Fac. And why not (o in an
Eedment?  JFop f pou habe a Judgwment, and pou et it Iie
il a Peat anvd a Dap, anv it be not hinded by a Wit of Et-
202, (fo2fnfuch Cale if the IPlaintiff be nonluited, o2 the tWUric
abate, 02 Jubgment be affitmed, he map have Cyecution with-
put a Sci. Fac.) pout fhall not erecute it atter the Pear without
1 Sci. Fac. An0 as to the Statute of W. 2. De (afd he wag not
fatisfy'd with Coke’s Inference from it, that no Sci’ Fac. did g
upon a Juogment in a pecfonal Actfon ; fo2 that does not feem
to babe been (o5 fo2 the Statute beging Wit its Enunmerati-
png, whete it gives a Sci. Fac. Fitff, of Recows vefoe fuch’
ag bad JPowet to take fuch Recons as Recoghizances, anv
then sFines erecutolp, five contradtus, five Conventiones, five
Obligationes, five Servitia aut Confuetudines recognita, five alia
quzcunque Irrotulata, &c. V. 1 & 2 Co. and manp other Waoks,
By Coke's otwn Bule, Wwhere one beging Wwith a Superioy Regua.
anb then delcends tith a praduate Cnumeration of Pacticy-
1ats, and concludes Wwith thelegeneral Tll00s, Et alia, the gene-
tal tWoos Mhail compehenv nething but fWwhat ig of an inferiey
Nature to the firt Degree 02 Paceicular of hHis Enumera-
tion; and bere to Mng (n a Fudbgment havin the Coutt a-
bobe undet the Et alia, would be conttary tothat Bules Wut
without Doubt, it lay at common Law fn veal Ad{ong, and
why fHould the Law viffer tn the Cale of Cjedment from anp
otiier Cale? 3 can find no Realon fop it. The Parey has
belapd bimlelf by not (uing Crecutfon in Tite; and the
Right of a Term {8 ag much bound by a Fudgment in Ejed-
ment, ag the Right of Land 8 ina Judgment in a teal ddion
coh:
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Anter 5.

Death of one
Plaintft or
Defendant,

Vide antea 39.
Poft. 94

conceruing the Freehold oz Fnberitance, and none can falfifp
fuch Recovery, 62 Recovery th a veal Qetion, bt the IMue in
Tail by the Statute de Donis; and that only indive&ly, as by
faping that it was by Detault, if the Truth be (03 butbe can’t
piredlp falfity it in the Point trpeds ag that there was a faine
@itie and no Evivence; but a Stranger to a Becobery in a
real Getfon map falfifp, and (o he map in Cjeckment: And 3
fee no Inconvenience to put them to a Sci, Fac. anv J vo be-
liebe {t's not ufual, fo? either the Paty takes Crecution pre-
fently within the Pear, 02 be's delayed by TWUrit of Crroys
if the latter, e map have Crecution after the Peat, 02 e hag
{ued Cxecution within the Pear, and continued it by a Viceco-
mes non mifit Breve. X

) there be two IPlaintiffg in a Perfonal Aion, and one
of them vies, that fhall not put the other to a Sci. Fac. 02 {f
one of the Defendants vies therefole likeile a Sci. Fac. ig
not neceffarp, becaufle the fame IPavty fill remaing on Recow,
anv this hag been latelp avjudgcd upon folemn Debate beres
3 Doubt, but € there be a real Qdion and Fudgment
theveupon, and the Tenant Bies ithin the Pear, whethet there
can be Cyecution there, Wwichout a Sci. Fac. tho’ it be with-
in the Pear: And 3 vo not knotw any Quthoity in Point of it
In perfonal Adion He Hall not, becaule Crecution is pan
agatngt the Pacty Defenvant, and pou fay fn the TWrit Fi.
Fac. de Bonis & catallis of the Defendant, Wwhich can’t be at-

- ter Bis Deaths; 02 capias big Wody, which can’t alle be after hig

Death. Qn Elegit is Terris Tenementis Bonis & catallis of the
Defenvant. Wut {1 veal Aiion, pou fap nothing but Habere Fac.
feifinam 5 therefoge it feems to me that Crecution map be theve
bad within the Pear, the' Tenant die, Wwithout a Sci. Fac. and
therefoye you fee Shelly’s Cafe; there the Tenant died in the
MPoming the common Becoberp was hads but that Cafe
Does not come up to my Purpofe, becaufe there the Trit of
Crecution might be tefted of that Dap. FE in Perlonal
Qction Erecution be (ued out, the Death of the Defenvant
tall not bar the Crecution of it; but if it wete not out,
there muft be a Sci. Fac. But if Demanvant vie within
the Peac and Dap, there muft be a Sci. Fac. becaule thep
are other JPacties who (ue the Crecutfon ;s and whether in
Cyectment after Death of Defendant within a Peat, pou can (ue
Crecution without a Sci. Fac. ig the Queltion, but it feems pout
may s becaufe in the CUrit of Hab. Fac. poflefionem, pou don't
{ay again® whom the Crecution i3 to be bav, but it's omg ta

2 ate
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Dave the Pofleflion; but after a Pear and Dap, there ought
to be a Sci’ Fac’ not onlp againgt the Defendant, but alfo a-
gainft the Tertenants.

Powell agtecd, That (here ought 0 be a Sci’ Fac. and that Poweli, &
there wag no Difference bettween thig and othet Cales, but as
to Coke’s Dpinion upon the Statute of V. 2.cap. that be-
foye the Statute it div not lie in perfonal Adions, be (aiv the
Law Lad been (o taken eber finces and he faid the FJudoment
in Cjectinent 8 not of the ﬂ)uﬁeiﬁon, but of the Term ; and
it wag the bighek TWrit a Leflee fo2 Peats could have; and
ina Teit of Annuity theit muft be a Sci’ Fac after the ?em:
at Common Latw; but he agteen, i€ CUrit of Eerop be bought
and (upecfenen, o Plaintif nonluited, 02t abate, : and Fudg.
ment be aﬁitmeu theve, aftes the Pear, a lplamtiﬁ fhall nat be
put toa Sci’ Fac to habe Crecution: And pe (aid, that in the
Common Pleas, thep never took Polieflion upon a Judgnment
in Cjedment, without a Sci' Fac’ after the Pear; and he faiv,
Wwhete one tosk Judgment in Cjectment 02 Security of his
Potgaxe, he map lecure his Erecution after the Pear, by
taking Erecution ott within the Peat ; and entting Vicecomes 477 5, 7
non mifit breve : AnDd this he {afd wag mp Ladyp Allibon's Cale. o
Df this Dpinion Wwere the other two Judges, and Holt de-
clared, be (ubmitted ta Coke's Dpinion, tho be fatw no Rea-
fon fop it ; and he (aiv, that a{lUrit of Crrop diD not fupetlede
the {Du[frﬂiun 02 binber the Pacty of hig Entrp, (€ it Wwete
latful befoe 5 it does inveed Iie upon the Handg of the Coutt,
that they can’t award Crecutfon 5 but the {Darty map entee i€
be will, and that bag been 1ately vefolbed in the Lale of Bad-
ger ¢ Lloyd. Trin. 9. W. 3. B. R. Rot. 373. See 1 Salk. 232,

Newion €9 Bawldry.

Eclatation in Pwobibition fo; Libelling it the Spiritual church-
Court, f0? the Payment of a Parifh-Rate, mave at an {;Pa“s
qflembly of 20 Parifhioners, 15 whereof were againd the see ; salk.
Rate, and 5 onlp 02 it ; and that the GPonep wag expended i 164, 165.
vepairing the Chancel and tailing i€, and raifing the Flooy * Poft. 121,
fome Stepg bigher ¢ Towhich ittwas pleaneu, That the Tom-
munion-Cable was, ab Anriquo, placed in the CThancel, and
that there were ancient Railg about it, which tere out of Re-
pait; that at a Peeting of a Q;Ba;ump of the Patithioners,
the Rate twas mave ¢0 repla;z the Tommunion-Table é?btbz
- Chans
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Plea amend-
@ds

S C. 1 Salks
258- 2 Salk.

650. Poft.
121, 156,
In Ejedt-
ment, the
Wife made
Defendant,

Chancel, and to tepait the @id Rails; the Pleaallo contain
ed {ome othet Things Which Wwas thought becent to be done
at that @embly, buc the atter being (1l pleadev, they were
ditecten to amend theiv Pleas in 0der to bring the following
Points tn Fudgment,

1. {pether i€ the Communfon-Table fwere not in the
Chancel befoze, 02 {6 there were no Steps up toit, anv the Pa-
tithioners on a Meeting von't finv that fo Decent, the Paj: ity
of them can make a Rate to oblige all £o2 altering the Place
of the Communion-Zable, 0 carrping it into the Thancel, 02
fop vaifing it bighet 2 And the Court inclined they could ; €02 ag
to the Degtees of Drver and Decency, there is no Bule, but
as the patifhioners agtee among themfelves ; and tho’ they
are compellabie to put €hings in decent Droer, pet there is
no Rule foz the Deptees of Decency, but the Juogment of

the Wajoityp.

2. (Wpether a GPajority of Parithioners map make a Rate
to binv the veft £ vepaiving 02 adoning the Chancel: fFop
that ig the fpecial Freehold of the Parlon. Chefhire hete
quoted the Cafe of Rofe and Hawkins, 9 W. 3. in thig Coutt s
Where a Libel was fo2 a Parifh-Bate, to vepait a Chutch and
Chancel, and a Pobibition granted fo2 tiws Realons ; one
becaule the Chancel ocught to be repaired by the Parlon s the
other, fo} that it wag (uggeffed, the Rate was not mave bp
¥ Pajarity 5 pet becaule thep hav not gone to trp that P oint
belotw, the Court faip it was no Caule.

Fenwick €9 Gravenor.

&€ pretending the Defenvant to be hig TWUile, deliveren
Cjectments to the Tenantg, and he, denping the Wat.
riage, praped to be mave Defenvant ; which wag oppoled bp
the IPlafntif 's Tounfel, fo2 that if MHe Hould pave Iudgment,
be Mould Tole bis Coftg, fince be couid have none againtt hig
Q@ife. Holt, 3t 18 due of Bight ta the Tenant in Poffefion,
and Landlogdto be mave Defenvants ; fo othertwile theyTenant
in Poflefion,might combine with the Leflop of the Plaintiff, and
Duft the Lanvlo of his Bent ;and to veny the Ladpthat Right,
would be upon the Pefumption of her MWarriage, which woulp
be bivectly to Betermine the PPoint fn Queltion 5 and there ig
no Jnconvenience of the other Sives fog the Plaintitt, if pe
4 bag
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bag Judsment, may bave Cofig againft the Tenaiits in Petlef-
fion. Vide Refiduum Paf. 2 Annz in 1 Sal. 258. ©ee alfo ib. 257.

Shortridge €9 Lamplough.

S-Ct Sﬂl. 6 i 80

E]&tng of a Judbgment in the Common Pleas, in an Qdionet .
Covenant upon a Deed of the Leflee, boupht by the Al judgmentin®
fignee of the Revetfion ; the Covenant fvag to- bufld (eberal Covenant in
Poules on the Premifles + And the Calewas this, A. feizen B

of the Beverfiont of the Lanvg lealed, Bip bargain and fell

the fame to B. fo2a Peat, in Confidetation of five Shillings in

Dand paiv ; anv after din veleale all hig Bight, Title and In-

tereff in the Reverfion to B.and his Deirs, but Bip not Hew Leslfor =
that theve wag any Confiveration £02 the Releale, 02 that tiete Releate, bus
wag anp exprels (les thereon limited; and fop this it wag ug- With;;t .
ged by the Defendant, that the Relcale mult habe eatired to SoNaa™
the @le of the Belealol : And by Confequence the Plaintiff bag declared.
no Title to the Reverfion, and by Confequence not to this dc-

tion; and fo? this Laule, there was a Demurter to the Decla-

ration, anv a Fuonment fo2 thelPlaintiff, and (rit of Enqui-

ty evecuted, and Final Jusgment in Common Pleas, an® {ltit

Of €y bought.

Raymond 0 the Plaintif in Srror. After Ales came 0 08 A upicn
macticed in Edward the Fourth, and Henry the Sirth's Time, pro Ouer
duting the Duarrels of the Familics of York and Lancafter, Jfeat
ano all along till Heary the Cighth's Time, the State of the Law, and by
Land and {fe weve tiwo {eveval Things, and one might de- Stature.
veft himlelf of the Citate and keep the Ufle, o2 Vice verfa, 02
nive the Ciate to one and the file to anothers any if He hao
made a Conveyance of hig Lanpg without a Confiveration, 02
anp crpaelg dle timited, the Conbepance was to big own Jle 3
and thig was the Law till 27 H. & c. 10. a8 appears both by
Pradice anv Quthoty of Woocks. Che Nueftion then toill be
hat Qltecation the Statute of H. 8. has made? The Juteng
of that Statute was to defirop Ules, by DNawing the Poflel:
fion ta them, and not them tothe PelefMon, (o that fince that
Statute the {le vzaws the Legal CHate toit., I a Pan
at this Day make a Feoffment fn Fee to another and big
Peits gencraity, without Declaration of Ule 02 Confiveration,
it thall be to the {ife of the Feoffor; (o of Fine oy Wecobety,
and all other Conbvepances. Vide Dyer 146. in IPsint, in the
Cale of a Feoffment 5.fo2 pe (aps, If there be no Confiveration

ap-
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appearing, 62 {ife exprels upona Feoffment, it thall be intenvew
to be to the {ife of Feoffo). 2 Rol. Ab. 781. Cro. Jac. 200. Caftle
verfus Dod. Co. 58. Latch. 82. in Recoberp, Pal. 462. Co. Lit.
23. (Uhenone makes o Feoffment to patticular dles, (0 much
of the Cife as e Does not vilpole of temaing in bim as big
old {fc; and be faid that there wag noDifference when there
were particular {leg limited and no {le at all ; fo2 what Natvg
the Tfe out of Feoffo? ' Tig either theConfiveration 02 the Cr-
paefling it to be to the {4fe of another ; anv that Realon holng
in both Cales, whethet general Feoffment 62 Feoffment Wwith
particular @leg. 3 Lev.406. eld that there was no Diffe:
tence betteen, wheve one feized in Right of bis Wother,
makes Feoffment fn Fee to the qle of himlelf and bis Deirs,
and where he makes it genetally withoutiimiting any Ale; foy
that in both Cales he hall be in of an Ciate velcendible tg
the Deir of Part of the MWother 5 fo2 in both Cales the oid le
remaing il i him; and the fame Bule will hold in this Cale
of Refeale, without any Confidetation 0 expels dle, the oln
{fe will ®ill remain and be inthe Relealo ; becaule the Wleany
Cftate ave viftinct, and tho’ the Cttate palg, the Ule voes not
Wwithout a Confiveration 0 expels Lim.tation of it 5 and they
ate ag much vittinet Things ina Releale, asg in any other Con-
bepance s And the Pecedents are, that when a elealeis plcan:
ed, there alivays PWention (s made of a Confidetation ug cr-
exprefs dfe. 2 Saund. 11. 277. 2 Vent. 120. Co. Ent.264, 2:0,
474. @There ate udeed many Cales, where thep were not {o
pleaned ¢ Wt they pafled fub filentio, and therefoe not to be
teparded (pecially, being againft the Realon of the Law. 3 Lev.
233.  Covenant brought by an Aflignee of a Reverfion, to

wbich Grant the Tenaut attoned £o2 Ron-papment of Fent ;
and the Wooks fap, that Fudgment was fEaped £o2 an apparent
Fault tn the Declavation, becaule it was not {aid to whale

Qfe the Reverfion wag, 02 anp Confideration of the

gmnt mentioncd ; and thig be relped on, as an Juthoity in

doint,

But Note, The Cafe in the Wook mentions the Gant ta
bave been upan Counfiverationed mentioned in another Decd,
which Deed nat appearing wag confidered, ag i there hay
been no Conliveration ot all 5 and then it appears to be the
Intent of the Parep, that theve Hould be a Confiveration,
which not being, (t can't be thought that bis Futent twas ta
pals it without anpy Conliveration.

Obj.
4
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Obj. 4 BReleale enureg by way of Enlargement of Cltate;
and a Leale and Releale make but one Conbepance in Law: IL{ealfc ;nd
S0 that there being a Confideration, thatMall run thzough, = =
and be communicated to tic Cflate enlarged. Wut {n dn-
fiver s Sure thep ave diting Convepances: Dne operates by
the Statute of {1les, the other hi/t))e Common Law 4 thep ate
tl

indeev (o far one Convepance, that the whole Ehate pafles
by them Dath . And the Chate fo) Pears ig merged and gone,
by the Releale coming upon it, being to the fame Perlon 5 bue
indeed if the Weleale were to the Lile of another, o2 retogn-
¢b back to the Belealoy; the Cate fop Pears would not be
mergen, becaule of the Saving in the Statute of 27 H. 8.
fabing Bigbts of other Perlong.

dnb be farther tok Creeption to the TUrit of Cnquity; for
be faiv, There was a Watiance betiween the Declaration on Variance.
Wwbhich the Judgment was, and that vecited in the Tlcit of
Caquiry; ano thevefore it can’t be a vight Enquity, no a
Uit of Enquitp fo2 theit Juvgment : The Ttit of Enquiry
Does not {et (€ out in hec Verba, but by wap of Recital; and
then it vecites all in the IPelent Tenle, inftead of the Preter-
pecfeit, ag it ought: Anv they give Damages to the Telte of
the tUrit of Cnquiry, when there ought to be Cuquity to the
@ime of the Adion brought : And Pe compared tt to the Cale see 4 sand,
in 2 Saund. 169. Wwhere Ferdid gabe Damane £02 Lolg of Ser- 170, 171,
bice after Declavation ; and fo; this Juvgment was avteffen. 1°% . o,
Vide Hob. 189. and the Cale of Prince werfis Molton, Trin. .85,
9. W. 3. 2 Show. Cafe
42, 82,
Wells contra. Pe agteew, That in all (mts of Convepances, Argument
if theve be not a Confiveration 02 &le expyefen, o2 necefarily oD of
implicd, the Cfe hall vemain in the Conbepancer, and MHall by Tnvent.
Da back the Citate to it, and the Intent of the IPacties ig
moft to be confidered in the vaifing of Aleg; and thetefoe
there be but a Penny paind by him, to whom the Convepance
s mabe, it will vaile the Jdfe to bim, without any Declara-
tion: ot (o much fo2 the Confideration, as that the }Pay-
ment of the Penny Hetwg the Intent of the Parties to be,
that he who gives the IPenny Hall bave the Ule; fo2 thete can
be no Realon why a MWan fhould give cven the leat Sum of
MPonep to another, to make a Convepance of hig Cftate, ta
babe it back to himfelf again. Soif a Feofment be with In-
tent to make one & Tenant to the Precipe, to have a Beco-
bety fuffeced again®t pim 5 the @;nant to the Precipe g)all
ave
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Releafes,
how they
operate.

pabe the Etate to bis own Ule, othetwile be could not be
tight Tenant to the Precipe, to have a 1Recobery (uffered
againft him+ And the Defign of f(uffering the Recovery was
the Intent of the Party at the Time of the Feoffment,

Nothing pafies by a Releale to the Leffee in Pofiellion, but
by way of Cnlargement of the Citate of the Lefice ; {021t doeg
not operate to give a netw Cftate of the Reverfion, but to en-
creale the Cliate fu Poffeflion accoding to the (Uows of it.
S0 it doco not wok by dPerger of the firk Jutevett, but by
enlarging of it 1 Wut it {8 true, after the Releale, the Leale
Boes not exid vifting from the Ctate by the Releale; for the’
it boes not continue ag a Term, pet it is Part of the Interelf
that be nowv hag in him by the Releale; fop it is not like a
Suant to a particular Tenant by him in Reverfion, twhich
boes Dotun the pacticular Chate, ~

Do that if the Beleale does enure, onlp to enlavge the
Cliate, and Intcveft enlarged muft be to the Ale of Lefice
fo2 Pears, 0y it can’t be faid to be an Jncreale of it and {ndeen,
i€ the Idactice bab not prebvailed to the contrarp, it wete berp
o0 to Iimit the 2ife of a Weleafe to any but Him that pas
the Leale: And it i8 fo that e find the Claule in Leales, on
which the Party intendg to Luilo a Releale, that the Intent
of the Leale tvag to pals an Cfate by BReteale upon it, 0
the Wenefit oz {le of a third Peelon, |

And it would be ablurd to fap, that my Conveyance fhould
bave no other Dperation, but to extinguifh 02 merge the &-
ftate that Gwntee bas alveady, to bave it hought back co me,
and what need could thete be of fuch a Wap 2 I the Partp

bav any fuch Intent, it might be foon dene by Surrendet,

J€ {t had been expreffed in this Deed, that be bad alvea:
Dy mave fiim a Leale fo2 Pearg ; and that f02 the Enlargement
of that Citate he mave this Releale, there Had been no Doubt
but that the Relcafe was to bis Ule; and there is no Diffes
tence between the Cales, fince this Reteale in it’s own Na-
tute enutes by way of Cnlargemeat: Welives, bere is ailo a
batuable Confiveration: JFo? the Leale and Releafe being bue
one Convepance the five Dhillings that ave the Confiveration of

" the LealeMali be pacticipated to the Releales and aifo the Accep-

tance of the Reieafe ig in it's own Rature a Releale, fo) f¢
tmplfes an Qlteration of the Cate of Leflee, which to conlent
‘ to

3
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to {g a Confivetation moning from Leflee; and the only ma:
tive of the Leflee’s patting Wwith the eiv Cfate, was to get a
new one. Pe that takeg a Releale by twapy of Enlargenient of
Cftate muft not onlp bave the Inteveft, but allo a Pvity of
Cttate bettoeen bim and the Relealo) 1 Inft. 273.2. FF A.
make a Leale to B. and he make an {nder-Leale ober, A.te-
Teales all Bis Right to the Wnder-Lefee and his belrs, it's void
ag ta enlarge the Clate fo2 want of Pabity 5 (o that it's a I9u-
vilege infeparably incident ta him that hos a Pvity in Ehate
to be capable of a Releale of CSularpement ; and that g fo {0}
the WBenefit of Liclealee.

Raymond faib, the ficft 1 eafe could not be faid notw to have
Continuance 5 fo2 after the Leale, i the Lefioy, befoe the Lel:
fee bap fuficted Jupgment, bav relealcd, the Judbgment would
babe attachet before the BReleale, '

Holt, C. J. Pou would pave the TUrit of Cuquity bav, be- opinion on
caule you fay it nives Damages to the Telte thereof, - when ;}:’e Writ of
it fouid ondp be ta the Time of the Declacationop Wil the 2+
qqrit viteds the Sherif to take Inquifition wint Damages
tie Y2laintiff ban by Uictue of the WBzeach of Cobenant ; ano
not 62 the Houles being cut of Repair, at the Time of the
Qction brought : Suppofle the Houles were cut of Repait, 8t conpequen-
the Time of QAkion bought, and become moe out of Repait cial Dama-
betoe Judgment, and the TUrit of Conquiry, the Jury that o=
enquices, ought ta give the Pacty, not (uch Damages as
ould put them in Repait at the Time of the Akion brounht,
but fuch as would be enough to put them in Repaie ac the
@Time of Enquirp.

The Quekion here ig, Thether the Statute of 27 H. 8. Quettion
c. 10. hag alteren the Ancient wap of pleading 2 Fo2 this man. and Opinil;
net of pleading Wag wood before the Statute without doubt 5 D50
and it appears by fo manp JPwcedents fince the Statute,
that this wap was uled, even in Cale of Feoffment ¢ Gno ft
wag thought fufficient to ailcoge the Cfate in the Feoffee, and touch-
without anp moe. Plow. 478. Feoffment in Fee was pleap. e Ules:
ed, Virtate cujus he wag (ci3¢0 without anp mole ado, and
fo there are many other ¢ ales ince the Statute in Coke's
Entries, tho' there te no Confideration oy dife exmefien 5 pet
it noes not folicw, that it 8 to the {le of the Feofay, fop
that is 9Patter of Fact exteinlecal to the Deed. I fince the
Statute of quia Emptor Terrar. & Feoffment toeve mgge by
£en,
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Deed without Confiveration 02 dile declared fn the Deed 5 pet
the Cle might be Declared by Patoll, till the Statute of Fraudg
and Perjuries; and even fince that Statute, it map be decla-
ted by weiting onlp without Seal.  ffow fo2 ug to confirue a
Deed to be to the Jle of feoffor, Wwhen it might be to the
{le of Feoffee, fop any thing that appears, would be derp
obD, thetefore toe fhall intend {t to be to the Lile of the
Feoffee. i€ no moe appear; and i€ it were not fo, it ought to
come of the five of the Feoffo 07 Grantoy, by Averment that
there wag no e limited to the Feoffce, that (s to confels the
Jeoffment oben it {8 pleaded 5 but to avoiv the Effect of it
bp Qverment, and efpecially in Cale of a Feofment 02 Releale
to Feoffee 02 Relefice and bis Peirs, Without lHmiting anp
patticulat Q1fe ; fo2 i€ it be not taken to be to the {ile of
FFeoffec 02 Releflee, the Tonbepance can’t be of any Ufe at all;
fo2 it can’t be thought, that one would beat the Trouble anv
Charge of anp of thele Conbeyances, to be feized Sult in the
fame Manner as he wag befoe, anv of the very fame Elfate ;
Fop i€ be bav a Wlacvanty to the ficlt Ettate, be Hall have
Qovantage of it, i€ be (hould be impleaved o2 the refult-
ing Crate: I he were feizcd ag Peiv of the Patt of the Wo-
thet before, he would be fo after ; but befoe the Statute of
H. 8. fuch Convepance might be of (ome Ule, though no ¢le
ete veclared upon them, videlicet, to cheat the Lo, and
binder Tenants to Precipe’s from being knolwn, &c. Wut
now ft can’t be intenved to babe been ta anp other Putpofe,
but to pafs the Qfe and Cttate, where thete (8 no RAteration
mave, and therefore it hall be intended tothe Cle of the Feoffee,
&ec. 1f the contraty be not thewn on the other five by QAwer-
ment s and the Quthoity in Coke upon Littleton doesg not
contradix this : fop it faps, twhere there is a Feoffment in
JFee made, anv fome pacticular {ife limiten, (o much of the
old Cile as (s not limited ober vemaing in him, as bis olp
Qfe 5 fo2 theve it appears by limiting the pacticular qife, that
the fFeofiment wag mavde to another Petlon, than ta grant
an Chiate tothe sFeoffee, to Wwit, to raile the pacticular @ile:
Wut where there i3 no Reafon appearing, it Hall be futenn-
ed to the Tle of the Feoffee, if the contrarp be not made out
on the other Sive,

Powell ad idem. @nd be (aid, That be was not fatisfien
that the Mature of the Convepance would anmit of a tefult-
ing Qfe; €0y tho' it be a Conbeyance much uled notw, to raife
Qileg upon to a third Perfonby exprels WWos, pet in Strid-

3 ne(s
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nelg it {8 a Common Law Convepance. Gnd ifa Leale be
mave fo? foty Pears, and a Releale thereupon wirhout Cou-
fiveration 02 fimiting of any Qles, fure {t can't be intenpen
tobe to the qfe of the Lefloys £02 the bery extinguibhing the
Ctate of the Leliee is a good Conlideration ; and (uppofe 1t
were a Confirmation, fute it Ywould be the fame: But the
Chief Jutice and e faid, That if there were a pavticular Ule
limited on the Releale, the vet wouln velult back,

Gould f{aiv, That he Limfelf had taken the like Creeption in Judgment
the Common Pless, in a Cale betieen Reginald and 13ifhop *Hrmed:
of London verfus Pratt, 7 W. Rot. 430. but Wwas over-ruled
by the whole Couct; and he quaten Lic. fo. 267, Vaughan 44.

Lit. 3. 459. Fuogment affivmen.

Goodwin €5 Hilton. Vid. 6 Mod.

231.
Poft. 85, 98.
Antea 51,

U A alledged by the Attouey Senetal, and NOE DE: 5y o e
nfed by the Court, That before the tio Scir’ Fac’s te- the Princi-

to:ned, the Wail map vifcharge themlelves by Bender of their pak

Puncipal. Per Holt, The Reddidic fe can't be entered upon reddia .

the Wail-piece 5 f02 the Sci’ Fac’ ig grounded upon that, and the Vi 6 Mod.

Reddidit fe ould defirop it : Wut the Remedy of a Wail ig ;323"

upon an Audita querela to be grounded on the Reddidit fe. Cumberba.g.

Qnd per Cur. 3£ the Render appear to be fraudulent, though it Shﬁwé 79

bas the outward Sbew of a real one, that Hould not vilcharge 442 >

the 23ail, ag f there Wwas a pevious Aoteement to {et him 3 Sal 57,58,

elcape, while be Mould remain in Cuftodbp of the Tiptaf, 1>

and it wag offered at the War, to have been tuled in the Cale

of Lee and Knipe, @That the IPuncipal sught to be tiwo Daps in

Cuftodp, befoze an Eutry Mouid be mave of a Reddidit fe. Iny

bere it wag agreed per Cur’ and the Actoney Seneral, That

the 23ail map tenver theiv 1D2ncipal pending a (it of Cr-

to2, tho outing that Time the Plaintiff can't chavge him in

Erecutfon, Vide Hob. 112, Wwhich wag quoted contra,

Domina Regina €5 Smith. xS,
by

rNOubigion on the Statute of Deer-Stealing in the King’g Deer-freal-
4 oeft of Rockingham : @he Lilling was in the Time of 12 Vid 1 Sel.
the late King, and the Conviction in the Time of the Dueen, s Mod. 3.
Broderick objceten, That i ma& neceflary to fhew in what Ca-

pacity
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King'sCa-  pacity the BWing was {eizen of the Foeff ; for by the Statute,

pacity.

Dutchy-
Lands.

Foreft-Law.

S. C.2 Szl
552

Prohibition,
Aflault, So-
licitation of
Chﬂﬁityo

a thitd Ppart of the [Penalty 18 given to tie King, Gud
theretore i€ the Ling wag (e13¢D in bis natural Capacity, it
ought to o to hig Crecutoy s i€ in his politick Capacity, it
ought to no to the Queen. Holt, @he Wing can have ne.
thing in big natural Capacity, If it be not in Bight of his
Dutchy, oy an Cftate-Tad by the Statute of Donis; fop
if the Wing Purchale Lands to bim and bis Deirs, be Hal
babe it in bis politick Capacity. And where-eber the Wing
i (afo gencrally to be feizen, it Mail be (ntended a Seifin Jure
Coronz, and Dutchy-Lands wouid ncty be in the Dueen, if
they were not Kept {eparate by At of Pacliament. Anv if the
QDueen Hould create a Duke of Lancafter at thig Dap, he
ol not of Confequence habe the Dutchy-Lanvg ¢+ Ano fues
ther, it is not material upon the Conviction o2 Juvgment
wha Mall bave then,

Inothet Creeption wag, that the Conbidion laid the HKil-
ling to be in the Fozelt of Rockingham, where Deer wete
ulually kept, and without the Leave o2 Confent of any iu-
trufted with the Keeping of the faid Foelt 02 the fajp Deer ;
anu a foxft bag many {Ualks and Dfficers, and it sught ta
exclude the Leave anv Confent of anp of them, Holt, Jt bag been
inveed helo, That Judges ave not bound to take JRotice of the
Law of the Foueft, ex officio : Wut 7 kuow no Realon o2
that. 7But (€ pou bad Leabve of anp pacticular LWeepet of anp
pacticular {Part of the Fozeft, pou couid not be found Guilty;
fo2 Leave of Deputy {8 Leave of Pincipal 5 and Conviction
Wwag affitmen,

Rigaut €9 Gallifard.

Cclavation upon a IProbibition, That at Sefions of the
JPeace helo at Weltminfter fuch a Day anv Pear of
Litng William the Thita, the IPlaintiff was invigen £ - making
an Qfault upon one Louife Rigaut, the Defenvant’s ife,
with Jutent to have a carnal LWnotwledge of her ; and it wag
1aid to be againft the Peace of the late Wing, &c. anv that
Tikewile the now Defendant brought an Akion of AfMauit any
Wattery againdt him in Trin. 1 2. of the late King, Wwhich wag
Itkewile laid ta be contra Pacem, Wbith Suit is il vepend-
ing: And pet the faid Defenvant hag ozveren him to be {ued
in the Wifhep of London’s (outt, for Solicitation of tie
{aip Louife Rigaut's Chakity, to commit Qoulterp with Him,
3 The
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The Defenvant pleads for a Confultation, That e ig not
charged below fo2 anp of the Crimes charged n the Fndict-
ment 02 aiion,-and to this Idlea there {3 3 Demurrer,

Mountague fo3 @ Conlultation : Thig {8 a Patter Wwhere. Arzument
of thep bave propet Conufance 5 fo2 by the Libel it appears to tgfifn?nﬁu'
be Crimen incontinentiz n the particular of foliciting a
mateied Tloman ta commic doultery with him.  Vide the
(Uows of the Statute of Circumlpedte agatis, non puniendo
eos fi placitum tenuerint, &c. de his qu funt mere Spiritua-
lia, viz. de Correftionibus, quas prelati faciunt pro mortali
peccato, viz. pro Fornicatione, Adulterio & hujufmodi, 2 Inft,

487, 488. Auv it appears by the TWUo hujulmodi, That
they bave Conulance of Thingsg of lels Nature than Foznica-
tion, ag Solicitation of Chattity ; and of bigher, as Jncelt. And
the Bealon that the Common Law takes no Ro.ice but of
Jacts committed, wheveas the Civil Canon Law punifhes Jn-
tentfong, i€ Wwicked ;and they pa upon the Rule, That a PWan
muft not fook after a Toman to uft after her; fop i€ they
Will cacrp that Defite further, ag to envdeabour tha’ by fait
MPeang, to put theit Defire in Cyecution, thep will ptinit

them,

Then the Queffion (8, I the Indickment and Conbigion Quettion.
fo) the Afault and Wattery, and the Aiion vepending, Will al-
tet the Cale, thep ave feveral IPrwofecutions in theiv Nature
anv Oefign : The Indidment {5 to entitle the Bing to a Fine
fo2 the MBeach of his Peace, anv il Erample to bis Sub-
jeds tn the ffault ; and the €nd of the Qdfon Ly the Dusbann
and {dife, is to tecober Damages f0p the pacticular Jnjury
done ta them ; and fo2 each of thele, the Punihment is To-
po2al 0 Pecunfary: WBut the Suit below (g to Refdamation
of his Panners and Salvation of his Soul; anvd if be be
conbicted belotw, be 18 only to vo IPenance, which by Com-
mutation map be changed intg MPonep, ag the Statute of
Circumfpette agatis allotwg; and an Qction map be bought in
this Court fo2 the Sum commuted fo2. Vid. Articali Cleri.
¢. 6. Quando eadem Caufa diverfis Rationibus coram Judicibus
Ecclefiafticis & Secularibus ventilatur, 2 Inft. 622. Sao the ane
Law punithes the TUickednels of the FHinvd; the other, Wwick
ed Qctg; ag in Cale of laping violent Handg upon a Clerk,
Vid. the Cafe of Tiuty in the fame Wook, 442. dud the
aBarim of Nemo debet bis puniri pro eodem delito, Boes not

bolo in thig Calc; fo2 that (s to be underftood, that a %ag
a
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Argument
for Prohibi-
tion.

Opinio Curic.

hall not be tivice punifhed fn the lame Manner, agxives Dama-
neg twice, 0 be tvice fined upon an Indictment. ds if a Pan
hing Trelpals for Maihem, and recovert Damages, he MHall
not aftet bave an Appeal ; fop the ficlt Recavety map be plead:
ed in Wac ta it; anp the Realon s, becaule bath tenw (o
bave Damage. 4 Co. 43. Ff A. fteal the Goovs of B. and he
baings Trefpals fo2 them, and i bavved, pet he way Ling big
Qppeal of Felony taz thole Soods. Wy the Statute of 7 Jac. 1.
c. 4. eberp letwd {Toman that has a Wallatd chargeable upon
the Pacifh, is to be put to the Houle of Totection and pu-
nifhen fo2 a Pear, yet He map nothithtanvding be punithen in
the Spiritual Court: S0 if a Pan find another Wan in LWed
with Hig CWife, be may bave an Afault and Watterpy againft
him and recover Damanes 3 he Hall be likelvile punifhed in
the Spiritual Court fop Aoultety, Vid. Sit Philip Coot zer/.
Bertey. Vide Duke of Norfolk ver/. Sit John Germain.

Eyres contra. Due {8 not punifhable in the Spiritual Court,
fo2 o Solicitation of Chaftity, twhere thete i8 Foce uled ta
rain that, tho’ he be in Cale of a Solicitation onlp 5 fop the
Foxe gites fuch a tempoal Birture ta the Difence ag oulig
them of Furigoiction. 2 Inft. 488. Merely Spiritual in the
Statute ig where theve is no gBRivture of the Tempozaltp.
Jozuication, when by Conlent of Pactics, {5 Wwithin their Ca-
nufance, and (o ig Solicitation : Wut if one will o farther
anv ule JFoxce, which, it perfected, Wwouid amount to a Rape,
and by Conlequence Felony, they bave no Pwetence; fop the
Solicitation and Foxce being at the fame Time, Mmakes an
eutite DOffence punithable at the Common Law,

PNotw, A9 to habe onc Crime punithed here and there, the
Taping of biolent Handg upon a Clerk is within the exprels
{Tlowg of the Statute of Circum{pecte Agatis, punifhable theve,
after it i8 punifhed here, but not before, N. B. 430. that if
they praceed fooner, a IPobibition will lie, Vid. Pal. 379. Suit
Wwas in the Spiritual Court 02 thele I0ws, You are a Bawd,
there were two Couple a Bed in your Houfe 5 and 1P20bibie

tion granted upon Sugaettion of an A&ion vepenving £o2 the
fame L0008 at Lam,

~ Holt. The Idwbibition sught to fanv ; fo it trag but one

fntive A&, and thep belotw cant Bivide it : Fo2 the Plaintiff in

the 1P0bibition hag averred the Fad fo2 which thep are in-

picteo, and that fo2 Which the Suit (s below, to be the fame s
2

ing
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anv to give them Jurisvicion below, pou Hould Habe coine
ano rejoin’d, and trabeel'n it being the fame Fact 5 but that
it was fo2 other Caule than 8 in the Fndid@ment, and thet
perhaps would have Dibided it. Eno he put thig Cale, which
be (aid hav beent ayjudgen in my Lo Hyde's Time; The
Libel pelotw was fo2 (aping the Profecutor had a Baftard;
the Defendant cowes and {uggelts fo2 a 1Dwhibition, that he
diD accule the Plaintif belaw, before a Jumtice of Peace, of
getting a Waftatd-Thily, and that the Jufice did adjudge Him
to be the reputed Father of ity and that he (poke the (Tovs
befoze the Juftice. Qnd it was teply’d, that they wete (poke
at lavge, and no otheriwife than befoge the Fuktice of Peace s
and ta thig it wag pleaved by (Uap of Efltoppel, That (ince
be bad been avjudncd befoye the Fuliices to habe been the Fa-
ther, De could not fue pelow o7 Defamation; and of that
Dpinion wag the Coutt,

Pere pou Houln fap, that it Was for anothet Ofence than
the Soltcitation (i the Indiccment; 02 that (¢ was at another
@Time and Place than ig 1aid in the Judidments and theie
Laping in the Libel another Thne and Piace than (8 in the
Indidment, {8 net enough ; forbelotv thep iap it at what Time
and Place thep pleale. I a 9Ban lolicite a [Homan, and
poes gently to (Work with ber at €, and wpen he finpg Yoo In

2, . 1 Cafe
that will not do, be proceeds to Foue, it (5 all one CONLINNCD thereisa
Qet, beginning with Infinuation and ending With Foce. Jurisdi€tion;

as in Cafe of
Penfion, Annuity, and Laying violent Hands on a Clergymans Vide the Abbot of St Alban's
Cafe in 5 Co.

dnv in the Cale of the Duke of Norfolk and Germaire, {€
wag not pzetcuded to be Foxce; and an Invidment will not lic
fo2 a Plain Anultery, but Libel below will; though the Law
fndulges the Hushband wich an Ation of Affault and Watterp
fo) the Tnjury dDone to him, tho' it be with Confent of hig
Cdlife, becaule the Law will not allotw her a Confent in fuch
Cale to the Prcjuvice of ber Husband, becaule Of the Jutered
he has in her: And e compared it to the Cale of calling a
tQoman a Lthoe and Thief s there he thall not (piic the
tWows anv punifh Him beloiv fo2 caliing her a (Uboe, and at
Law o2 calling her a @Thief. De agreev, if doultery be
commitied With anather Wan's {dife, without any Foce, but
By ber oton Conlent, though the Hugband map have AMault
anu Batterp, and lay it Vi & Armis, pet thep Hall in éba[t
X ale
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Note.

S.C. 1 Salk.
294, 295

Excom’ ca-
piend.

See 1 Salk.
106, 134,
293, 294.
Antea §6.
Poft. 117,

Exceptions.

Cafe punilh belotn fo2 that very Difence; fo2 Fudickment will
not 1ie fop fuch an Afault and Watterp, neither Mall the pul.
bano and {ife fjoin in the QAdion at Common Latw; ann
therefore thep proceed beiotw cither civillp, that is, to diboyce
thems 02 criminally, becaule they were not criminaliy pofe-
cuted abobes; and the true A&Fion o0 the Dusband in fuch
Cafe, ig a Special Aiion, Quia the Defenvant bis {dife
rapuit; and not to {ap it per quod Confortium amifit. Vid.
Raftall, tic. Trefp. Cur. acc. f02 that the Difence

ig not meetly Spivitual.
Domina Regina €9 Cantuell, al’ Sangway.

P € was excommunicated below, pro Ja&itatione Mari-

tagii, and taken up upon a fifth Procels of Excom’ ca-
piendo, i which there wag a Poclamation with Penalty,
and being bounht up by Habeas Corpus, and the TUrit of
Excom’ capiendo being teton'n, that ig, the (it on which
fye wag taken,

Chefhire took Creeption, 1. That thig Leing none of the
nine Cales {pecified in the Statute, thig ought to have been
a fitmple Capias, and not a Capias With a Penalty. 2. That
there wag no dodition ag the Statute requites. 7But per
Cur. g to the fivft, all e can 1o {8 to vilcharge the Penaity.
and ag to the Second, thig being not one of the nine Cales
mention’n by the Statute, there needs no Advvitions and if
it had required an Qodition, they Doubted at fitl, CWhether
they could reliche her upon Potion? but that it ought to be
pleaven. Wut upan Confiveration, they inclined, they might
veliebe het upon Pstion, the Fault appearing on the Recod
befoe them 5 and if a JPlea Wwere neceffary bere, it was fad
at the Wav it would be a milchicvous Cale: Foy bere he wag
excommunicated at the Suit of per Dushanv, and he would
not join fn Plea with het.

Holt anfweted, A Feme Covert map pleaw alone in a crimi-
nal gPatter as this here is, ag if e Were attainted of Fe-
Ionp, the might plead a Pardon, but be agteed, That when
Dusbanb 02 {Uifeare taken upon a Capias utlagat’, the Tife
fhall be Difcharged. Qnb he faid, that the Kealon of the
Qovitions being requifite by the Statute fn the nine Cales,
and none other, wag in Doce to a Proclamation and Penalty,

but

3
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put that to an Jmpifonment, by Qittue of an Excom’ ca-
piendo, thete wag no Dccafion oy L.

Gould, till the Caule of Brown in Jones, the L atw Wwag opiri.
pelo, that if one twere taken upon a IPwcels of Dut-
lawzp With a Penalty be Hould be vilchargen ; but in that
Cafe and fince, it bag been heln, Bz ought ta e vifthargen
of the Denalty onlp, Cro. Ca. 196, 197. Qnd Wwhere it
was fafd, that thep were willing to ablolve ber beloww, but
that they mult have ber in Perlon to give Caution de pa-
rendo mandatis Ecclefiz, {t was anlwered by the Court,
that that need not be, fo2 they might take a Wond With a
Penalty tealonable from other Pecions, with Condition that
fhe ould (ubmt beclelf; though it i True, the moff ulual
map s ta take mratuzp Caution; and the Court declaced,
thep could not dilcharge bet by Law, and fo (he wag remand:
£d. dnd Hole here would nat determing, whether, tbe {Arit
being with Prwoclamation and Penaltp, when it sught not (a
to be, that mavde the whole noughe, ng onlp quoad the IDecla-
mation and Penaltp?

Greenway €9 Freeman.

D € Statute of two THitds in Number and Ualue Bankrupts.
wag plcaded in Wac, and the Defendant to b, ing him- Lrsea Io, 16.
felf withn the Wenefit of the Statute Mews, that he ab: °
{conden at the Time mentioned by the Statute, but v not
fhetv fo) what be ablconded; and fap this tbe Plaintif pan
Juobgment on Demutrer, Vid. poft. |

Domina Regina 65’ Twitty.

Andamus to {wear in Church-wardens, to Which it WAB 14,000
tetoaned, that they twere not cholen, and hetd a oo to fwear
BRetopn ; fop if both were not cholen, the T¥rit does not com. S
mand him to (weat one af them, (o the Reton 8 an AnCWEL see s Mod.
to the Command of the {Urit. Ft wag aifo held by the 89 Cumber-
Coutt, That if the TUrit of Mandamus Wwere to fwear them Ei‘g,‘fgo{"f”
that were chofen generally, they wmight retopm generaily pop. 113
that thep were not cholen ; but the TWrit letting foxh Spectallp 4we 37
that they were cholen debuo modo; they may Specfatlp ve-
ton that thep twere not chofen debito modo; but {uch a Be:
ton £5 a wenetal Tt wouln befll, Vid. a QEafe in Sid. @b“:ﬁ
{f
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S C. 1 Salk.
251, 2 Salk.
650,

Attachment
againft Of-
ficers of an
inferior
Court,

1 Salk. 148,
149, 201,
396. Antea.
38.

New Trial

if the Court does not {ee Caule of Wekitution, theugh
there be no nood Retom to the Tleit, pet they will not grant
a peremptoy Mandamus.

Hall ¢5° Hill, €9 al.

CGrenvants wete Juopges of a Court at Briftol, in
F wbich the Plaintif bad obtained a derdid and Da-
Mmageg fo <81 and the fame Day be goes to the Town-
Clerk, and gets bis Cofts tareo, he being the proper Deficer,
and fakeg out a Capias againkt the Pncipal; and upsn Re-
fon thereaf a Sci. Fac. againft 22ail, who after the Retozn of
a fecond Sci. fac. furvend2ed the IPncipal; aftet which, and
a Peat’s Time elapled from the Perdid and taring of Cofls,
the Corrt granted a ncw Teial; which being complain'd of
to the Court in Trinity-Term, Rule Wwag mave {0 an Attach:
ment, nifli,

Gno notw the Attoney General came to Hhetw Caule, and al-
Tedned, the Fubges belotw Wwere in no Fault, fo2 thete never
Wag any Judgment enter’s below; and until Fudgment en-
ter'd, the Hanvs of the Court are not tied from granting a
new €rial at anp Time befoe Fudbgment, if thep fee Caule
ano (f they miftake that for a Caule which (g none, that onip
18 an Crroy of their Fudgment, fo2 which they are not punit-
ab¥e: And though Yere a new Trial was grantey after a
{rit of Crro? alfow'd, that-will not alter the Cale; forit ig
frequent to habe a TUrit of Crro2 allowed before Fuvgment;
and the Poceeding againit the Wail Yas groundlefs, there
being no Jutgment enter’d; and {uch IProceedings vid not
binver the Coutt's being at large to grant a new Trial,
and he quoted the Cafle of Tiny & Roberts, wwhete the Plain-
tif baving owitted entering Fudgment ag foon as he
might bave done it, the Coutt granted a new Trial ; and be
fain. bere the Coutt were not bound to entet Judpment with:
ugt IPaayer of Plaintift, though an Fnferio Court. 2 Vene.
189.

To thig it wag anlwered bp Broderick and the Solicitar
General, that the Lot tere tared here bp the proper
Dficer, and that he thereupon had mave out I920cels again
the Defendant 5 and that i8 (Warrant enough o2 Erecution,
though there be not a final ESutry of the Juvgment upon the

) $ioll,
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Roll, twhichig nevet done in thole Courts till Uit of Ctro
baought ; wheve thep ave foyced to make up the Recons, indeed
thep fometimes entet in the Pargin,  Jud. pro Quer.

Holt. @he TWtit of Crrop sught not to be allotwed till Judg: Opinio Cavia,

ment giBen, and it ig a good Reton to it, that Judgment )
15 not pet givens Which the Actoney Senetal contefied asg ta
the JPoint of the Retozn, buc afitmed, That thep frequentlp
Do allow them befoge Judgment. Hole likewile agrecs, Thag
a Juoge {8 not punifhable o2 an Crroyin Judgment 5 but he
lain, ¢t {s vave fo2 the ame Judges to grant a new TCrial
befoe themfelves : as bere, after a eial at War, though
that e fa{d Hav been Vone, though never with Hig Conlent ;
but *tig ulual to grant a netw Trial after a Trial at Nifi Prius,
but that ig cver afcer fref Pucluic, that is, the berp nert
Term ;5 but there it Wwag granted after a Pear, Colis tared,
and ag much Entry of a Juogment, ag is in anp Cale there,
ano Erecution taken out; and it i no Crcule fop them ta
fap, thep ate not Lawpers; £o2 they ought to take Gobice of
Latpers s and {€ they ave {o parlumptucus ag to take upon
themlelbes the Tnowledge of the Law, it ought not to be
fuffeven, thouph theve be no Cogruption inthem. Qnu He te-
membzed the Cafe of the Steward of Windlor Coutt, wha ... ;.
was both Counfel and Judge, and after Wafl to the TULit of
Crroy bought upon bis swn Judbgnent ; Wut upon Com-
plaint the Judgment Wwag fet afive and Rettitution atvarden,
Wut he (afn, they would not grant an Attachment o2 an Et-
vo i Judpment, fwhere it is a Watter Within theiv Judp-
ment 5 but where it {8 na MPatter within their Judbgment, as
here it wag not, they baving alveadp given theic Judgment,
Wby Hould not we srant it 2

Note, Dete it was agteed to be the Courle of the Coupt, Afidavics.
That Yohere upon an Afivavit mave, a Day i3 gtven to heat
Coaunflel on both Sives, the Party may vead ag many Affi-

Dabits ag he pleales in Co2reboation of the ficft, and concen-
fug the {ame PPatter, but muft read none concerning nein

MWattet.
Bail re der

Tt wag allo agreed, the Particular can’t be tendet’d by WBail the Princi-
after JPlca pleaned : And bere the Rule was, That the Rale 2%, ,
fo2 netn Frial be fet afive, and the Rule foy Attachment bifs .5, z'gs.g ’
chatged upon Payment of Srpences of the Complainant, and Cumberba«84=
Juogment enteted belots ag o; the aue Time. i‘iﬁ; 3?; ’977-’

Doming » Show. 79,
147
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e

Plead, Time.
Quden.

Non Pros’
on Indi&t-
ment.

See 2 Salk.

456, 457

S. C. 1 Sal.
130.

Cuftom of
Merchants
on Bills of
Exchange.
See poff 155.
Cumberba.
4,932, 152,
227, 452
Indorfe-
ment.

6 Mod. 29,
30, 36, 37,
8o, 81.
Salk. Tit.
Bills of Ex.
change in

Tab.

Opino Curig.

Domina Regina €9 Parkét.

Moictment, to which the Defendant Demurted ; and upon

| %otion, the Dueen bad fix Daps ta plead peremptolp, o2
jofn in Demureet 3 and Within the Gr Dapg theiv Clerk in
oyt vied: And noto after thiee Terms they applied to the
Coutt, Wwhich told them, (€ thep hav come in any realonabie
Time they weuld telfebe them. dud here, Per Cur’ Non Pros’
ought not to be entered upon an Fuvickment, but upon Po-
tion in Court and Leabe theveby cbtained, :

Eft €5 Eflingron.

@ was an Qction by the InvoAee of a Will of Crehanne
againft the Datwet, declating upon the Cuftom of MPee-
chants, ano that A. to Wwhom the Wil was mape, indor-
favit fuper Billam przd. content. Bille pred. to pim the
Plaintif folvend. Gud Dere it twag agreed by the Coutt,
@hat Pnvoaement is a Term knoton 1 Law, and fignifies g
riting on the Wack of a Paper o Parchment containing
another {Uriting, @o thig Declaration tiwe Creeptions
focte taken in Qrreft of Judgment: 1. That the Wows of
the Involement twere not fignificatiue cnough to pafs theiP;o-
petty of the Wil ta the Plaintiff, accowing tothe Cutom of
MWerchants. 2. Crception, That it appears there were thee
Billg for the fame Sum, and that whereon the Action i3
baought tvas the ficll, and faps, my fecond 02 third not paiv,
pap tbis mp fitff. Wut per Cur. Doweber that Matter
would have been on Demuerer, it Will be well after Yerdict
fo2 if the fecond 02 thitd twere paiv, there had heen no IPro-
mile at all, fop the IPwmile 8 conditional to pay this, if
the fecond 07 third be not paid ; therefoge (€ the fecond oy thirn
tete pafd, the Jury couln not finn fop the IPlaintif, Qup
ag to the firlt Crception they belo, That that would be like-
wile ool after Werdiis f02 without finding an Fnooalement,
thep could_not find fo2 the Plaintiff.  gnv it {8 not true tofap
@hat at this Rate, and fo2 this Realon, it map be faid, it
there were no wannet of Indglement, that Defect ‘muulu’ be
cuived by Jerdid 5 fo2 bere there (5 a Wind of an Invoement
fet foath, and the Jurp could not find fo; the Plaintiff, without
finding this ta be a good Jnucement, anv fich as anounts
fo
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to an dmeemeut, to babe the Pouey paid to the Plaintif, g
Bill of Crchange map be accepten by Waroll, but not trangfer-
ted othertnife than by Tlriting upon the back of it, and that
transfers the JPwoperty by the Cuftom of Perchants, Quo
thep put the Cale of Debt for Rent, by Gantee of Rebetli-
on, Wwithout Mewing dttomment, and helped by eedict ;5 and
fo-in Calg of Wargain and Sale, plcaved Without Jurel:
ment, good after {ervit, And per Holey J€ a $an wites
pn the back of a23ill of Erchange, This {8 to be paid to J.S.
02 the Content of this Will i3 to be paiv to J. S. and letg bhis
Dand o it, it will be a xood Involentent, (Quare per me, Wwhp
not a Declaration of Truft) Wut if there e no Jnoolement
at all fe¢ forth, erdict can’t help: And Judic. pro Quer.

Grips €§ Ingledew. 5. C. 2 sal,

658.

DQE')B@ upon a Deev of Aticles, wherehy tﬁe Defen: agreement.
pant had agreed to pap the Piaintiff 35 1. foz cvety Hun- ,V:m‘igce

med Stacks of {Wood, Iping (n fuch a (Wood ;5 and Lo f02 as 5.0 .0,
many moze ag MHould be fellen till Michaelmas follotwing. And Declaration.
Plaintiff veclared fo2 {0 much Ponepas eight Hunded Stackg See r Sand.
would gibe at that Rate ; And allo foz ag much as (Ome oBD 50750 3
Stacks moge, would give in IProportion to the Rate of 35 1. fa) Hob. 178.
the Hundzed ¢ And to this Declavatfon there wag a Demurrer, 2 32655,
becaule he declared fo2 moze than the Acticles intitled bim tos yorr. o,
theve befng no Agteement £62 any thing under a 100 Stachse; Poft. dlﬁ.7

To be demanbed moge than bis Due upon hig own Dhewing, |y, 7,

Atcherly pro Quer’ took thig Difference ; TWihere a QPan Argument
{3 not to recovet upon bis Deend 02 Eovidence, but upon a " =
dHatter of Fact avifing out of {t, and enquirable by the Ju-
tp, Wwbich i3 to be the Peafure of Damages, then one neen
not exprefly heep up to the very Teno) of his Deed; but pe
may enter non Pros’ fo? what he demanvg too much, andpave
Judgment f02 what s jultly demanved ; Aud be f2id that
upon thig Bule there habe teen Declarations for lels and
;e than wag due, and Plaintiff ban Juogment. 2 Cro. 498.

Debt upon the Statute of Ed. 6. for uot fetting fo2th
Tithes ; and Demanvg 33 1. a8 treble Damage, the fingle
Qdatue being 111 and 8d. ag e had averred; and it was
maued in Qereft of Juogment, that three Titnes 11 1. and 8d.
2id not make 331. but 331. 2 s. (o He veclaved fo2 lels then

hig Demand ; and that he cugbt not to vo, Without MHewing
2 how
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1 Roll. Abr.
785.
Stile 175.

Opinio Curia.

Argument
370 Def.
Demand en-
tire, or fe-
veral.
Cumbetb.

565,

Do the teff was paiv: WBut per Cur. it was held Wwell upon
this Diffevence ; (Where the Suim {8 cettain upon the very
WBoud 0y Centrad, bithout anp Pattet dehors tabelp it ; there
orie ought not to vary from bis Wond 0 TWriting, without
Mewing boto the vclt cawie to be fatisficd. Wut when the Cet-
tainty of the Demand can’t appeat, but {rom Patter of Faq
dehors of the Dred 02 Tontrak, which the Deed 02 Contrad re-
fers toy there f pou Demand maoge o2 {elg than ig due, it
thail not vitiate. 2 Cro.529. 4nd he quoted 1 Saund. 207.
Hil. 7. W. 3. Rot. 469. Cumberba. 365. 5 Mod. 212, 213,
&c. Thwaites ver. Lady Afhfield. 1 Rol. Ab. 78s. Stil. 173,
anv pe producen the Roll of the Cale of Barber and Pomroy
inta Court : And the Juvgment appeared to be enteved fop the
Plaintiff: It {8 Hil. 24. Car. 1. Rot. 951. And be quoied the
1300% of Placita Latina rediviva, 412. Hob. 178. Debt o)
one Hunved {Sounds on thiee feberal Wondsg 5 anv it appeat-
¢ oh the Declatation, that one of the Wands was not vue.

Note, Dete it wag agreev by the Court, That (o much a
pundzed, and fo much a Hundevd by Retail was the fame
@hing, and that here eithet Party wmap tell them out; ann
that 1€ be that han told them, bad not told them right,
then the other might fhew that, and join Iflue upon it. dny
it wag agreed here, That the IProperty of every Dunded that
wag cut, at the Time of the Agreement, Bid velt in the Plain.
tiff 5 and {0 of the veft, ag they Wwere cut vown, JE the
Sale had been of 500 Stacks out of yoo, then Wup:
er might chule s Wut (€ it Wwere soo to be (et out by Seller
the Setting out would bz a Convition precevent, ’

Df the other five, a Diffevence wag taken betiveen an entire
Demand and feveral Demands joincvin ones fo2in the latter,
if the Plaintiff fail in one of them, anv ig vight in the other
be may bave Judbgment {02 what i well, releafing what ié
ill s But where the Demand (g entive, and the Plaintiff in
making it out, Mewg he bas Right but to Pact of it 5 there
the Jubgment muft be againft him in the whele, becaule peig
mong in hig Demand. There ave fome Books which make
Difference where an Getion 18 grounded upon a Waong, and
here upon a Contrac + Wut the true Reafon of that Dif-
fevence (ag was faid) is becaule Contracks generally ave en-
tive; fo2 tet {t be fop Wwong 02 on:Contract, 'tis the fame
upon the Diffevence of the entive and DILIdD Demand ; anv
fo tiis the Cale tn Hob. 178. wag telped on, fop thep are

2 {everal
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Teveral Caules put in one Akion. I Aiion be brought up-

on a fingle 15il, papable at feveral Daps, and one of the

Days is not et come, the IPlaintiff thall not have Judgment,

fo2 that IPact that i8 Due; but accoing to the Motion on

the other fide he fhouln; and the Bealon why it can’t be

done i8, becaule it’g an entive Demand; and it was (aiv, that

the Difference taken in Godfrye’s Cale, 11 Co. 45. would not

affed this Cale; That {8, a MWan Mings an Jdion fo) tiwo

Things, and of big own Shewng it appeats, that Bhe vide: rol,
can't bave Adion fo2 one of them, o3 a better Trit; there R- 77. Hob.
the TUrit Mall be twell fop that Part f02 which it is good s g
dnd the Cale in Cro. ig not like this, fop there the Defers 214
Dant fevered it by his Pleas fo2 the Juty minht appotion

it, 02 the Defenvant cou'd Do it by big Plea, but he himfelf

cannot o «f, by heiwing He has no Right to Pace of what

be Demands; and the Juogment heve will not be finaly but

be map pave a new Jalon, fo2 what i3 vues and the Realon

of thig will hold tn a veal Action s £02 if an ANi3e be brounht

of a dDanoy, the Defenvant can't abdpe this, by claiming

Te(s 02 Mewing Title to lels than a Panoy; fo2 be mutt ve-

cober the whole MWano 62 nothing ¢ Wuf if it be fo2 (o ma-

np Qcees, there e map abridge and vecober Pare, becaule

then the Demand i feveral of fevetal Actes s but where he
Demandsg an entite Thing, He can’t abridge his Demany; but

if be join (everal Caules of Action in one, thete tho' be fail

in making Title toPace, he Mhall vecovet the Ref, and in the

Calein Stile's, Germin was fixong againft Roll.

_ Holt C. J. Thig is no entite Demand, moe than every o, . .
Qetion of Debt i, let it confift of eber fo manp viffering Pat-
ticularg, as the Cafe of the thaee Wonns befoe put: Suppole
each 23ond twete €02 201, the Precipe is of 6ol. and that ig
all one Precipe; and pet when he comes to declate, he ve-
clates upon thee Wonvg, each of 201. that makes up the
Sum in the Precipe; notwithffanding it it docs appear that
one of the WBonds is not pet Due, then the Court ex Officio
fhall abaie the Suit as ta that Wonu, and give Judgment
f02 the Reft; foin the Adion the Demanv is entive, but
it i8 not fo in the Dyiginal Foundation of it, fo2 that ig
feveral ; and thig is the Diffecence, (€ theve be a certain Hated
Sum fpecificd in the Deen it (elf, that Mhall not be abrvgen
by anp Remittitur 02 Beleale of the Plaintiff, if be veclare
upon that Deed. 4As € a gPan hing Debt upon a Wond
of 30l. and veclare upon a ’150111% of 20l this twill ge ba?;
iecaule
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1 Roll. Abr.
785. Style.
175,

Cumbetba.
365.

‘11 Co. 45.

Becaule De has brought hig Action fo2 moze than his Due, and
thig reffs upon the Deed onlp, and the Sum in it does not
amount to hig Demanv; but if Action be bought upon a Deed
obich tefers toa Qatter of Fad, that makes the Dutp moye
o7 lefg: T€ then the Fact Yobich 18 veferted to, Will entitle him
to u lefs @um onlp, and e Demands moge than the fFact
which the Deed vefers to upon Computation will entitle him,
there let bim vemit {o much of big Demanv, as the Fact
voeg not make out, it Wil be well; and he Mall have Juvg-
ment €02 the Reff, fo2 that Fac€ which is not mave suc, (s
not conttavicted by the Deed. Qud be faid, that the Cafe
of Barber and Pomeroy ag an Quthoity in IPoint ¢ Jt wag
Debt fop Rent, and upon Computation it appeared, be de-
manved moe than by the Patter of Fai out of the Deed ap-
peated to be due to bim, and there be relealed Wwhat fwag
Demanded t much, and took Jubgment £02 the Reff, And
no Diverlity bettween a Demutter anvd a Uetdid, fop that Cafe
ag upon a deedi, and this upon Demutrer; And be faiy,
the Cale of the Ladp Afbficld, Antea 88. befoze quoted, han
been avjudgen upon the Authoity of the Cale of Barber ver.
Pomeroy.

Powell acc. The Phaintiff mut make his Demand entice,
tho’ e make bis Title of feberal Pacticulars, as fome by
one 2Woud, fome anothers pet being in the natute of febe-
tal Demanvs, and made up of leberal Particulars, he map te-
cober on one and not on the other 5 and the Cale of Baker
and Pomeroy g exactly thig Cale in it's Reafon: And be
faiv, this wag not a Demand of one entice Sum mentioned
in the Specialty; but of that which might be moye o) Iels
by M atter of Jact out of it; ag an Indentureof Leale res
ferg to Daps of Papment, and one Demands moe ARent,
than there were Daps of Papment paft: So hete he demand-
eD moe Money than there Wwere Hundreds of Stacks, and the
one’s Cale being ondierviet, and the other’s upon Demureer,
makes no Difference: And Godfry's Cale wag upon Demu-
ter; and the Quefiion there wag, Wwhether the TWrit Houlp
abate for IPace, anv fail €02 Pacet, 02 fail in all> aAnd the
fame Queftion is of the Count pere,

Powis accord. dnd quoted Hob. 133. Qun be faid, That
the Dbjection that twas made, that thus the Detendant might
be enfnared ints a Demutrer, when he might bave a good
Plea to bar the Plaintift; he fafd, if he bad (uch a Plea he
sugbt to plean it,

2 Gould
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- Gould conceived a Difference bettween a Demurtet and a
{erdict in this Cafe, and faid, IE an Afize were fo2 4.
Rent, one could not ablivge that Demand; and (o be fafo {¢
wag {n Real anv Perlonal Aions: Debt fo2 Rent, part Deck, judoment

and part Charge, the LWcic abates in all. 10 H. 6, 5. Dyer pro. Quer
65. Yelv. 66. ‘

. Holt. a8 to the Cale of Qfize fo2 4 1. and Hewing only
Diffeifin of thace, that {8 quite another Thing 5 fop then e
bings an Afize of a Rent, of which be wag not at all dif:
feilev 5 anv be (riv, This wag a Debt indeed atifing bp Deen,
but not a ftated Debt in the Deed it el : And be fafd, the Cale
Wwas no moe, thana dPan’s Avewing 02 a Duarter’s Rent
moze than i due, “and a Demutrer thercupon: e Hould have
a Retoyn irrepledizable fo2 what {8 bues (o of Rent and Nomi-
ne Peenx and @itle onlp fop Rent, and by thiee Juvges, Ju-
dic’ pro quer. teleafing the Dverplusg, I

Yoxon €5 Bennet.

Broy of a Judgment affitmed in the Court of Chelter g, ., 1.
upon a {lrit of Crrop of a Judgment given in the e, of an

Copozation-Coutt of the City, in an dction upon the Cafe Aldermean-
fo a Libel; the Declavation et foxth, that the IDaintiff Wag Errors of
an Querman of the Citp of Chelter, a Jukice of Peace, and fignedona
@ @wocer by bis Trade; and that the Defenvant Bid malici- oo
oufly, &c. publifh a Libel of him in thele oW, Which he See 2 Salk.
cauled to be fired up fn febeeal places of the Town: Thele glﬁﬂg»gs-
are to advife all good Perfons to fhew me, where [ may fee ,, Lov. 2ob
Alderman Yozxon, to receive my Money of him. 4 Demur- 1 Mod. 55.
ret to this Declatation, and Jungment fo2 the Plamtiff in 30" 13
the Mapoys Coutt, afitmed in the Chief Juftice’s Coutts
anu here it was afigned fo2 Etrag, that upon the Plaint le-
bied below, the IPracels to Bring the Defendant into Touitt,
tas direfied to, anv executeld by the Serjeant at Pace; and
after an Interfocutoyy Judgment in the Demurrer, thep vi-
reded a 1Decept to the Sberiff of the Countp to call a Juip,
and enquire of Damages; and it was urged, thep could nat
charge that Dificer ¢ Wut that the fame Dfficer who exectted the
MBelne Procels, Houln erecute the Tuvicial one; and they fafv,
no defctiption coulv be to jutify thele Dwceenings, becaule
thep bao no Sherift till the Time of H. 7. fo2 till the 2.1t
Peat of that Ring, the Ciipy wag Pact of the County at {arge;,
and they Had no Shectff, but that of the County; anov theve-
foe this Sbetiff couidv not be an Dfficer to the Payoy's
Coutt, whichis by Pefctiption. 2. G-
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Poft. 95.

2. Crroy wasg, that upen an Interlocutorp Judgment (n an
infetio Court, the wap to enquire f02 Damages (8, {o2 the
Setjeants at MPace to Summong an Inquelt to appeat in
Court, and tomake enquiry in Coutt: Fog it nebet was luffee-
0 in an Infericy Coutt, that the Judge of it Hould fend hig
IPwecept to another Dificer, to enquire of Damages ; fop that
is the particular Perogative of the Coutts of Weltminfter-
Hall, to (end to the Sberiff to enquite of Damages ; and (g
moze than chen the Coutts of London babeebet attemptedto do.

3. That the Diginal wag an Qttachment per Corpus,
fobich i only a 1Pwcels in Trelpals vi & Armis, and not
in @ales fop in Tafe the Daiginal PPracels 15 an Attachment
per Bona, but not to avceft a Pan’s Wodp prefently,

4. ‘That the Joinver in Demurter ig pet’ Judic’ pro Damp-
nis occafione Tranfgr' pred’, fnfteal of occafione Tranfgr' [u.
per Cafum.

Chefhire contra. gt ig {aid ﬁefuze to be Tranfgr fuper Ca-
fum, and then Tranfgr’ predi@’ muft be {uper Cafum,

Qs ta the 1t Ereeption, be (aid, the ity of Chelter ag
an ancient Countp long befoze H. 7th’s Time; anv it han She-
viffs Zime out of Pino, anv IPocels diveded to them, and
Qbunvance of fuch 1Pecedents; and the A& of H. 7. was onlp
a Confirmation; and be faiv, all theit Precedents were thus,
that the Serjeant at Mace did execute the melne 1D20cels,
and the Sberifis Procels after FJudgment: And that fuch a

Thing might be good by Guant, and what may be by Gaant,

might bave been by JPelcription s and e faiv, thatty Lam,
the fame Perlon map be Fudge and Winifter. Vide 1 Cro.
138. Jones 193. 12 H. 7, 3. By the fame Realon, (ebetal map
Dilcharge the Difice of one, Vide Mod. 598. Noy. 64. Coutle
of Court i the Latw thereof, and need not be Metwed (peciallp
in Pleading. WBut that the Courts abode ate ta be latisfien of
it, by 1P2ecedents anv Certificates of the Judne of the Coutt,
2 Co. Wifcot’s Cale: Anb there is a Difference in the MPan-
ner of taking 2Bail in this Court, and the Common Pleas;
and fo foamerlp of Reton of Sci. Fac. Wut this Cotict Vid ali-

ays vequite tioo Sci. Fac. and Retong to them both, but ene
fufticed in the Common Pleas.

: HOH’,
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Holt. @uppole the fitft 1®gu(tef5 to the %er;’eaut at gBace Opinio Caviz.

foere Wwyong, yet Appearance and Pleaving will cure it fo?
whete a Man bag a Day on the Roil, he map appear, if he
Will, at that Dap, though there be no Reton of the Tlrit
and }Precevents ave fHrion: ag ancient ag s Eliz. of the man-
ner of 1Prececvings. QAud Powell {aid, They could not take
jubdicial Bnowlevge if the Citp of Chefter had a Speriff onip
by Qi of Pacltament in Time of H. 7. {02 that Statute, ou-
Ip faps, then it Wwas wmade a County, and the Statute of
43 Eliz.c. 16. oaing, That the Dificer of an fnfevio) Court,
Hall not (wear a Jury ta enquive of Oamanes befoe Him ;5 but
the Pethod {8 fo2 them to (ummon a Jurp to enquire of Da-
mages, and to Tinear them in Coutt befoe the Steward o
Juoge of the Court: And IPrecevents were Mewn beve, of
Trits anciently diveded ta the Sheriff of Cheflter, anv that
there ig @ Coutt by IPelcription holoen there, callen the
Sheriff’s Court.

Anu per Powell, G Dfficet called Sheriff, might bade been
ithout a County, and fo knotwn Time it of PWinv, aud a
fubfequent dct of Patiiament making it a Countp alters not
the Peefciption s Wut be (aiv, This could not be mave good
but by Pefeviption; fo2 the fame Dfficer that crecutes one
IP0cels ought to execute all 5 and therefoe, i upsn Creep:
tion to the Sbhetifl, I90cels be nivected to the Coponer, the'
the Cyteption be after remobed, it hall never after go to the
Shetiff 5 and the' there be no Pecenents of thele Piocecn-
ings but fince the@ime of H. 7. pet it the Curvent of Prece.
dents have been o eber fince, Wwe cught rather to run withthe
Tive, than to vevetle all the Judgments that have been pi-
ven fince ; fo2 in fome Cafes, Communis Error facit jus, gnb

per tot. Cur, Judgnient wag affitmed, without Regatd €0 Judgmen:

the Inquefts being taken befoe the Sheriff,

Qades €9 Woodward.

affirmed,

5. C. 1 Sal.

T T DR a Repoyt by 2. Clarke Seconvary, the Cale BAS; vvarran: of
Dne Woodward hav given a (Qactant of Attomey toen- Anorney o
ter Judgment againft bim, ag of Michaelmas g; anp other {tih- °cr Judg-

ment, and

fequent @Teem, and before Judbgment entered He died; and dead before
after the Gtonep entered up Juvgment, ag of a Term when creered.
the Pactp wag altve, aud the Ocebate was upon the Fegula- =~

Aa Lty
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Death inter
Verdi& and
Judgment.
Vid. antea
39, 68.

tity of the &Entey, £02 that the Attoznep’s (Tatrant wag deter-
mined by the Pacty’s Death, Hole declared himlelf vefivous
to kuotw hotw the late Padice had gone, f02 he hav knotwn
Datious Repots of it faymetly 5 at ane Time it had been te-
poyten, That if the Plaintif bav entered Judgment before
the Continuance:Dap after the Defendant’s Death, (€ would
bold good, but not after 5 at other Times it Had been re-
poyted, That he may enter it at any Time befoe the EHoin-
Day of the next Term, ag of the precevent Term when the
1Party wag alive ; (ophe (aiv, it hav gone both WWapg.

dttomey General {afd, Jf the JPatty boes not entet hig
Jubgment Within the Pear and Dap, he can’t Do it after
Wwithout Leave of the Court, not to be had without AMvavic
that the IParties ave iiving 5 and why i that vequited, if withs
in the Pear it map be entered after Oeath of the Party 2
Holt. The Bealon i8, That if He enters it after the Pear,
be muft entet it ag of that Tevm on which e bas Leabe;
but within the Pear be may enter of a precevent Teem. Ind
Shelley’s Cafe tvag quoted at the War, Wwhere Judgment wag
piven after the Pacty wag akuallp vead, becaule he wag alive
in the Woming the fict Dap of Term. Qqnd per Holt, JE
one dies in the Qacation after Poftea lettien, after Judpment
ig frequently entered s {o {f the Rule be o2 entering of Juvp-
ment in Teem:-time, and the Defendant dies befoge it is en-
teved, it thall be enterev aftet ;5 (o if the Defendant dies after
{erdig againft bim, after Day in Wank, Juogment Hall be
ghteten againft him.

anb it wag objeied to be a bery unequitable Thing 5 fo2 by
this dBeans, one Ceditoz wonld tun away with all and leatve
the teft nothing; and this was (aid to be againft both Con-
fcience and Latw 5 foy it wag a Rule in Latv, whenevet a Thing

15 boubtful at Latw, to go by Cquity; and that this wasg a kind

Antea 39

of a Frauv; and that a Letter of Attonep Wwas in its own
Fature vevocable, and thatDeath wag an actual Revocations
and therefore the Attozney had no Authority to confels the
Judpment, and that the Statute of Frauds and Perjutieg
bad mave a Diffevence in the Cale ; fop befoe that Statute,
a Fuogment vefere’d to the fic® Dap of the Term of Which it
Iag entereds 2But fince that Statute, it vefers onlp to the
Time of the actual Signing of it, Wwhich Time is to be marked

- on the Sive of the Roll; WBut that can’t be done in this Cale,

2 becaule
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becaufe the Attomep has no Authoitp at the Time the Juvs-
ment Wwas actuallp entered, though he had one at the Timeit ig
fafd to be enteren; and a (Watcant of dttoyney (8 tevacable
though the |Party cobenant not ta reboke it,

Df the other Sive, Shelley’s Cale and Sit George Savill's
Cafe in Palmer wete ftongly infifted on, Lntet 5.

- Holt. 3f thig be fFraud, it i3 a Pia Fraus, t0 get a julf Warrane of
Debt by due Courfe of Law, and be agreev, That a (Uar. Loy
rant of detomep twag revocable in itg ffature ¢ Wut (f

there be a Clatrant of Attoney to confels a Judgment, and

after, the Defendant comeg and tevokes it before it ig en-

tered, yet the Attomey. Hhall enter it notwithtanding the Re-
vocation; ano the Toutle of the Court bas been fo Time out

of Wind; and the Coutle of a Court {8 the Law of i€,  IE gnres o2,
Juogmentbe entered in Qacation, and AUtit taken out againg

the Patty's Goods ag of the Term before, pet the it

hall {evy the Poney of bis Goovs in the Hands of bis Cre-
cuto2s, Jfa Fine be acknotledped befoe Commiffioners in

the lony {acation, and ng Tllvit of Covenant taken out,

then the Pacty dies immediately, they tall after enter the
Ring's Silber, and take out a {Urit of Cobenant ag of

the et before, and no AWodp eber fKopped upon it 5 no

nas it eber mobed {n the Common Pleas, Dan't teceibe this

Fine, fo2 the JPacty vied befoze the TUrit of Cobenant fuen

out. dnd the Statute of Fraudg and Perjutrics voeg not
ertend to this Cafes fo2 it Juogment be given againtt him,

anu Crecution taken out in the Telfator's Life-time, it binds

the ©oodg in the Hanvg of the Crecutes; and the Statute

of Frauds and Perjucies s purely for the (ake of Purchalers,

and fn tegard to Lands; but makes no Qitcration ag to
Goodg, but binds them only from the Delivery of a Urit

to the Sbhetiff.

_ Qnather Creeption Wwag, That upon Seatch, it Wag found Bail filed
that no 23ail had been filed. W3ut Hole inclined o compel *frer
the dttonep to file Wail notw 5 fo2 if it Wwere an adberfary
Qiion they ould Do, and wwhy not (o here? Ano he {aiv, be
wag vety el fatigfied ag to the other Point + Wut upon the
Ioft, it wag (uffered to go over till nert Term.

Per
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Si. Fa's re- Per Holt. @hete can’t be tiwo Sci' Fa's, taken out together,
i‘;;?,_,‘;d;w, but the ficlt muft at leaft te feven o2 eight Daps out befoe

o 138 the Reton of it, anv then the fecond to be purchaled.
Nicholls's Cafe.

Bankrupts. W HEM one picads the Statute of two Thitws, if he

o Phirds Wouln take Qovantage of the Claule of befng in Cu

e P rodp, he muft fhew ft to habe been on the febenteenth of No-

Vide antea 0. vember s If of the Claule of ablConding, he mult MHew be

16, 83 abfconded for Debt at the Time of the Statute made. dno
Holt faid, be took the Statute to be a pivate Law; fop tho’
it concetned a great many, pet it concerned a particular (ot
of JPeople ; and here the Plaintiff had Judgment, becaule the
Defenvant dio not Hew in his IPlea, that e ban ablconded at
the Time of the At mave, but only fafd it Wwas on the feven-
teenth of November. Vide antea,

S.C.1 Sal. Thomkins €9° Pincent.

141.

Remona I Debt foy Rent, Plaintiff declated ona Demile, bearing

Demife. Date the 25th of Augult 11 W. 3. fo2 feben Pears from
the 24th of June befoye, paping quattetly at the meff ufual

Variance, ~ Jedflg following, the Sum of 3 1. r1os. viz. Michaelmas,

& St. Thomas, Lady-day, and St. John Baptift, the fitff }Papment
to begin at the Feaft of St. Michael, and {0 from thencefoxh
ebery Pear quactetly, at the moft ulual ffealfs during the
faio Term, 02 Wwithin twenty Dapg after the (id Feafis,

Object. The Rent ig papable at Michaelmas, St. Thomas,
Lady-day, and St. John Baptift, anu thig Qdion ig buoughe,
primo Anno integro finito 25th 6 December, and papable then
within twenty Daps, viz. the tenth of Janvary s (0 that thye
tiwentp Daps were reckoned from the vight Dap on which the
Rent wag due, viz. 21 December, St. Thomas’g Day.

Opinio Catr. dnb per Cur. @Thig Creeption, viz. That the Rent wag
papable on the Tioenty-fir of December, and then the Pear
enved as to the Bents and then the Rent bad been papable
anu demanvable, if there hav not been twenty Daps moe s
the Dcclavation i3 bav, fo it wag o2 other Rent than twag

3 Demandable



W*‘Term:_SA. Mth I Annz in BR 97

semanvable and papable by the Leale. And the Cale of Par-
ker and Harris was quoted: 4 Bent wag velerued half peatly
from Michaelmas, an detion bought fo. baif a Peat’s Rent
ending the 25th of March, twhich was not salf a Pear
from Michaelmass anb the Rent being rclerved bhali-pearly
without mentionfng any Dap there, there muft be a full haif
Peot befoye (€ 18 ducs but otheriwvife, whcre it (8 made pap-
able at fuch and (uch Feafts, quartetly o2 haif-peatlp; there,
theugh the Quarters o2 Half peat tn Reality be not then ex-
piten, yet ag to the Relervation and IPapment it 8. Qud here
the Court faid, €hat in this Cale an Adfon could not be
brounht €02 the Lent tfll twenty Daps were palled; but it
wag due immediatelp after the ffeaft and payable. dAnv here,
toyafmach as the Rent vdeclared on, and the Rent velerbed
by the Deed, were quite different, the Court told the Plain:
tiff, that he could not vifcontinue, fo2 this Juvgment could be
1n0-Bat againft the vight Rent.

Owen and otbhers of the Citp of Coventry Wwere bOUNY bY gecogni-
Recognizance, and appeatedfo2 two Terms; anv no IBwlecu zance refpit-
tion being agafn@ them, it was wmobed to vilcharge thefr <
Becognizance, 02 difpenle with theiv Appearance : Wut the
Court faiv, they could not do it; and ali thep couid vo wag
to velpite theiv Recognizances

Ode €5 Norcliff. 5. C.1 Sal.

4.

T tas pleaded in Jbatement, That the Defendant WA Privilege.

one of the Clerks of the Common Pleas, and ought not Lbacment
to be (uew out of that Court without his Coulent, IPlaintiff ofi 18-
veplicd, @hat he Db conlent, but {atw no Venue fwhere, and
therefoze bav per Car.

Certiorari ta temoue DWets made concerning oeign Salt, Certi rari
and the Diwers returned were concerning Salt n generals Pt O,
and beld thep were not well temoben: §op (pecial Certiorari
can't temone general Doees, the' Heneral will temove Spe-

cial ones.
Goodwin €9 Hilton.
Bail render

Ending Clrit of Erroy, Bail tendered ID2incipal the he Princi-
20th 0f December befoze s andin February follotwing, the 2@;1;84 il

Defenvant meeting tye Plaintif at lavge, hetold him, behad ;77>
Bb renver’y &
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rehdered himlelf in Dilcharpe of hig Wail. The Plaintifk’s
dttomey having no Jotice uf the Renber, taok out a Capias
againft the Pauncipal, and Sci’ Fac againft Wail, who pleaven
Nul tiel Perion ag the Pancipal fn Rerum natura ; and upon
Cramination of the Liegulacity of the ‘Render this Pattee
appeatev.

1. 3t wag asteed by the Tourt,: That Bail might twell
tenper duting Uit of Crroy.

2. That by Coutle of the Court, there ought to be an
Cnutey made by the Defenvant’s deeonep with all conbenient
Speed, i a Wook to be Kept fo2 that pucrpole in the Dffice of
King’s Bench, to the Jntent the PPlaintiff map know how te
paoceed 5 thatis, to charize the Party in Execucion, o2to take
8 Fi. Fac. 02 0ther CUeit.

3. That by the late Bule of Coutt, Welides this Entrp,
there muft be two Dapg Netice to the Plaintif’'s Attomep
before o Committitur can be entered, 02 a Diftharge upon the
Rail-piece. Note, It was allo apteed, That the Coutle of
; "™ Renvet (8 upon the Reddidit fe, figned bp the Judge, to get a
6 Mod. 309. Lertificate from the Clerk of the Papers to the MWatter of
19447 the Dffice, which is bis (Wlatrant ta entee a Dilcharge upon
2 Show. 398, the Wail-piece 5 but fuch Certificate does not make the Red-
443 didit fe better 0 wole. QAuubere wag an Entty mave (n the

ook kept in the Dfice long befae thefecond Sci. Fac. teton:
£0, but likewile fongy after the Reddidit fe 5 and it wouln pave

Been well ag to that, bue that it appeated the Defendant pan
elcapen long befoes

Reddidit fe.
Antea 85,

%‘,’f:i'umrs. Crecutoy Mall pay Cofts fo2 ot foing on to Tefal: Per

pop. 118, Cur. S0 if nonfuited, See 6 Mod. 91, 92, 94.

S. C.Sal, Domina Regina €5 John Bucknal, AL

385.
8 Mod. 150:

Bridge re- I & oag Lo of the Sanoy of Le More ini Hertfordthire,
patred. which Mano; mas held by the Serbice of repaiting a

24y 55 publick Wridge s and though all the Demelnes of the Manoy,
3 Sal.77,  prcept the Coppholdg, were aliened ;5 pet it was held per Cur.
381 Zhat all the Qlieneeg were chargeable in D2opoztion, pet the
Hueen might charge anp of them with the wyele, and tet him
habe Qontribution againft the othérs: And though the Lot

- bad
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pav nothing but the Coppbold, pet fo; as much as the Free-
bolb thereof wag in him, be was chargeable, and the Court
would dired the Junfoxmation o be againft all the Pacties
liable ; but let hHim that 18 charged, habve bis Remedy againk
the teft: Per Car.

Holt peclared, Jf Complaint tere mabe to bim, thae [T
fome Juftice of the {Deace bav ifucd d CUatrant to take awap vid Noy.1o;.
Oodg out of a Pan's Pofleflion td twbich be pretenden g L Sid 192
Right, be would feud foz the Juliice and bind bim over 5 oy oo 155
1People muft take the legai Remedy, that i Detinue, Trovery 643. Stil.182,
02 Replevin. I Rol. R.
l‘ﬁalckerbey's
Cafes 49.133.

Wortley Mountague €5 Lord Sandwich.

U 1P DM Maotion 02 a netw Trial, the Cale appeated 0 1;nicarion
be this: An Cxzcuto? {evetal Pears before had left fome pleaded by
Doulhold-Stuf in the Doule by the Confent of the Peir who Lo 2822k
ufed them after; and within iy Peacs of the Acion brought, - sal. 5.1,
the Crecuto) demands the Goovds, and the Peir vefuled ta 422, &

let Bim patic thems whereupon Trover Wwasg brought, and the
Statute of Limitation plcaved. @nv per Cur. the {ifet be:
foe the Demand wag no Converfion no) Cvidence af it 5
fo: it was with the Conlent of the Cyecutoy till then, Quv
the Demand being within Gy Peavs, the Refulal which enfued
it, and ig the only Ehivence of a Conberfion in the Cale, tbas
Ioithin the fix Pears; andif a Trover be before fir Pears, and

a Conbiction after, the Statute can't be pleaded.

Antea 5, 12.

Domina Regina-@’ Sturney:

[ Y & wag conbiited in a lummary Panner on the Statute rroya o
of the 13 & 14 Car. 2. fo2a fraud i a Cuftom ; and Cuttom,
the Conbidion being removed hete, was qualyed on Potion, T "o
For per Cur. @he Statute divects no Particular wap of o, 5 san
Trial, but onlp that the Dffender Hall be fined at the Hel: 329,331
fiong 5 and Wwhencvet an A of Paclfament makes an Df- ‘C‘rmbcrb»g,
fence, andig filent on the Fanner of teping it, it Hall be in=

tenved to be a Crial per Pais accoing to Magna Charta,

Dowiia
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5.Cisal Demina Reginia €5 Darby.

78 ' " N
subornetion. ¥ Y @& Leing conbicted of Subomation af Perjury anva
2 Show. 1, 2 Jubgment, quod capiatur pro Fine, and bought fnup-

1 Lev. 118

6 Mod. zoz. DI the Capias, and offered to move {n QAtecft of -Judbgment ;

Arretof  anp Court and Wae (o, They never Had known a Potion

Judgment  grreft of Yudgment, after a Judgment quod capiatur pro
Fine, And it was (nifted cn fo2 the Nueen, that the Judbgment
ag compicatr; WBut the Certainty of the Fine could not be
knoton titl the Parip be brought into Couct, and that in the
mean @ime there (8 a Mot Cntry made of the Jubgment
quod capiatur: But after -the Fine ig (et, then there ig an
Cntrp tnave at large, and that (5 called the Fine-Roil; ann
{f Juogment Hould be arrefted no uponthe ABotion, the Cu-
trp muft be quod capiat. inde fine Die, which twould be con-
trary to the Judbgment befole, upon which the Cap. pro Fine

Capiatur b ifIUED 5 anD the Judgment ig as final as it can be, tWwhen it i

Fire, quod capiatur pro Fine, tho' the BBoil be not made up titl hebe
bought it upon the Capias. Qud the ficlt Cale in Palmer wag
quoted, where it wag fafp, That a (it of Crroy Wwouly iie
of this Tudgment befoe the Fine fet.

But Note, There it ag a Judpment ¢hat he Houlvy be
pufted of his Fanchile, and liketwile taken pro Fine ; andthep
faid this was ftronger than the Cale of Cjectment 5 €02 there
Juogment 1s not ,compleat till Damages be found, andy pet
a (it of Crroy lieg of the Judgment before any Damages
founv; anv the Realon is, becaufe by the Fudmment that
is given. the Pofleflion (s touched immediatelp 5 and where a
Fuogment ig final fop any IPace, Uit of Ereoy Wwill e,
anv here thep would bave the Capias pro Fine to be in fRature
of an Crecution, quod Holt negavit, Lecaufle it isnot certain ;
anb be {afd, that upon an interlocutoyp Judgment in Caleo 2
Trelpals, a Capias pro Fine thall go, pet aftet they may move
fn Qreeft of Judbgment 5 and thefe ate {ikelt of anp to the Cafe
in Queftion. And it is not like 8 Fudgment quod computet
fo: after fuch Fungment you can’t move in Aerelt of Judg-
ment 5 f02 then there {8 no moge ta Vo, but to fee What {g
behinv : Qud upon the Doubt, Time Wwag given till the nepe
Dap; and it was agreen, That if (o be it could not be moven
fn Qrrelt of Judbgment, it might verp well be urged in QWi
gation af the Fine, anv o2 that the Crceptions were heard.

X | 1. ©he
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1. The Fuloymation lets foth, That thete wag a Caule in
Chancery bettoeen A. & B. and that a Commifiion did tflite out
of that Court to evamine {Witnefles in the Caule, and that
J. S. was (won a TWitnels befoe the faid Comiflioners,
(ithout faying tn that Caule, o2 what be Hhav {wan,) That
the DOcfendant viv (olicit him to folfwear what he havd (won
befo2e; and it not appeating that the Dath wag fn any Caule
pending, o2 that it Wwag fu anp materfal JPoint, were two Cy-
ceptiong s f0) that oupght to be fet foxth, that the Court
might juoge Wwhether it wag a Point material 62 not 5 fop it
could not be Perjury € it weee not, and then Solicitation
could not be a Subognation.

2. That J. N. wag to habe been a TWitnels in the fame see 2 Show,
Caule, and that the Delendant went anv delired Him to lwear 122 Sas{kl-k
fuch a particular Thing, without averring that it wag falle, I Lo0-
02 that be kneww nothing of it and thele Dbjections {eem’d 0f berba. 460,
Tateight to the Coutt, Ann Holt(aid, Dot Mal we fudge of 42 § ood.
the JRatuce of bis Dfence, and by Conlequence what FINC t0 Mod 543,
{et, if twe Do not know it from the Wecod of his Convidion ; 345: &c. 3
Qnd if a 99an be indided of PPerjuty, and it Dow’t apppear e, 100
that he (wears, and that it was (n a Caule dDepending, and
matetfal to the Point in (e, the Jndictment will be bav?
and the Coutt ig to judge Wwhat (3 material, and that thep
can’t do, (€ it be not et fo2th; and bythe (ame Realon, Sub-
omatfon mutt beof fuch a Thing as would bePetjury if (wom,
and (o muft be theon cectainly 3 Wut as to the othet Point,
it fecem’d to be a Common Latw Dfence, to offct Ponep ta

fweat to a pacticulat Thing whether True oz Falle.

Indi&tment
of Perjury.

Domina Regina €5 Swanfon, Baynton, Hartley, Sce stuce-
€9 Spur. o

Tﬂgaﬁiﬁ weee all indicted upon the Statute of 3 H. 7. gy iy
againtt Stealing of TWomzn, &c. The Fndidment DD Lealing a
fet forth the (oman's dge, that Me was an Deive(s to J. S. Woman.
wag woth in Goods and Chattels (o much, and (o much in . c. 11y,
fLand of Jnheritance; That e wag a dirgin: And upon 3171 Hawk.
@pivence, the Cale appeared to bethug : Baynton perfonating ;2.
a @ ountry Lanp, though in Truth a {Uoman of the Caton,

took a Lodging fn the Doule i(l:lbt‘te g, Plaifant Re;thg;

c 00g

I
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Note.
Poft. 132,

Amend- -
merit,

Sed Cumber-
ba. 51, 126,
3%9, 398.

lodgen, (fo2 that wag hev Mame) and after fowe Time futro-
duced the faip . Swanfon into the Doule, as her Wother,
here he fecquentdy pat the Converlatien ef the (aid Rawling:
Fu the mean Time, 998, Baynton Wled to thagnily ber pie-
tetived Wrother's MWetit dnd Soovnels, infomlth that the
faiv Rawlins Dat likewile declared Het Liking of bith, and
Wifhien e woum marty per. Wut ta ger et abroad without
aip of bet frients, Baynton delubed het Qubit and pet, to
gb toith her to Thuech ; aud againtt the Thme got Wailifs,
to take out a Tt o2 Rawlins and et Quit, and (o they
tWap-laged and atteited thety, aud conbrped them from Welt.
minfter flere thep hven fivft, to the Gartet-gavern i Drory-
Lane; and thep [eparaten the Quut and bet, aud cavtiew pee
to Holborn to the Qdine-Tavern, where Swanfon came ag
her Bail, and there matried hor, continuing unser the Qurefts
Baytiton telling bev, that §f e biv ot martp bim, e mul
B0 t0 Newgace: Gnd Swanfon and Baynton ®ere feind gufl:
tp.  §op the Court delibered it to the Jutp fo) Lat : That
tha' the fafo Rawlins hada Fancy fo) the Pan, pet becaule He
fag not Pty to the Contrivarce of coming out to him, and
kneth not beforehand, 62 confenttd {0 tu come ta him, and
beiny tharviey Whilft (he continued under that Refivaint and
Uiolence, the’ perbaps e conlentcd ta the Wattfane; pet
the (aid Fag Was a Crme within the Statute ; To: here
Wag a fojcible taking awap, and ber fubfequent Confent
hife under the RWefraint, coulo not be 19ok'0 upon, but
ain Cited of the contivting Foyce; and that the’ Swan-
fon hav known nothing of the fiv Force, pet he hnoting
Ber to te wnner tt, and matrping White be ke her to be
unver it, mave Him appohe of the fick Force, snd fo partake
of it, fo ag to be guilty, Note, Tipon this Statute, all
divers and Gfficrs are MNincipals, And Note, The dBan
Wwas hangen: Hardy and Spurr, the Wailifs, ‘Were dequitten.

Le Noyer's or Penoyer’s Cafe.
gﬁ)‘ﬁu nterioy Cotrt the Reco v mag mave, ‘in the Idart of

1 ifiuing thedecels, preceptuin fuir, infies®d of precept. eft;
any becaufe the Draught of the Counfel piven to the Clerk,

- to eater ‘up tp, was Wight, it was mobed now 10 Imenn

;tb : Fecod Ly tt.  Wut per Cur. there neber Was any amend:
ment by *@mu}ﬂ)t of. Counlel; t0 it {8 a ThHing of no man-
ner of Quthodry, alterable at Plealure, ahd s Ofence to

change
2
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change.it: Qud the Cale thete put of a Wand, (s not Iike

thig, fo: a Wonv is an quthentick Thing, and. an Qiterati-

onin it is Fouery, anv i€ the Party himlelf voey it, belives

the fFo:gecy, be avoitg the whole Woend: And the Statute {s

to amend where theve {8 a Letter tos mitich 62 toa litle, tho

the Fault of the Cletk. Aud Hole (afd, He would gladly have

an Qdion bwught againt an Actorney, that makes (uch a _
Fault in Entry, contrary to Advice of Counlel: Fo2 thep fones No Diminy-
times Do it out of MWalice, and lometimes cut of P:elumy: tion lies to

an inferior

tion s befives no Dimunicion lies of a Recod of an iNfELiod Courr, sew
Cotitt, ' Cumberba,

370,

Reignol‘ €9 Taylor.

RIBDR of a Juogment fn Teelpals at the Stannary- Error.
Court. 1. €yception was, that in the Recow fent up lvff;.g?rlw
in the Stile of the Court fet f0xH; they Do not fap, thatic
ag peld within the Furigdiction of the Coutt, Vide 1 Co.
s1. 1 Inft. §8. 1 Rol. Ab. 533, 434.

~ Holt any Cur. {Ubere pou veclare in the inferio) Court, vider Lev.
you ought to lap the Fa& 02 Caule of Aion, to have arifen 3 9% 5%
Within their Jurisdiction; o2 if pou veclate, that at a CoOULE 208, 289
beln, fuppofe at Maidftone, {uch a Thing was votie, there pou L%- 87,230,
muft fap, that the Court Wwag held Wwithin theiv Jurisdiction roq rov 5
of the Couct, but when pau onip fet forth the Stlle of a salk. 2162
Coutt, pou need not e it. dnather Eeroy Was, that j¢ Shov Caft
twas not alledgev, that the Plaintiff was a Tinner s and by
feberal Qs of Patliament concerning theiv Jurisbiction, they

ought to Mewit: And fo? thig Fuvgment veverled Nif,
Cole €9 Henry.

R R DR of a Tuvgment in Ejcctment in Ireland, it the Error.
E Court of Queen’s-Beach. 1. E€rro? afligncd was, that {1'¢14nd. |
o Jurors jRame was entered on the Weco, 2. That vide 6 Mod.
the Fuone tho tried the Caule, calls himlelf the Queen’s res t Salk.
Fuoge ; and it no where appears that the Ling was then
Dean.  Holt, e ate to take Juviclal Lincwlcdge, Wwha
reigng over ug, » nd Wwhom we owe Alicylance to; and the’
it Le ncgent to take JRotice of the Oemile of the LWing, pet

it ig not of Mecefity,  ud wwhen there is a full Jurp, t[);re
nevee
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nebvet {8 an €ntry of thelv Names n a fuperfo; Court. Et
Judic’ affirm.

Harwood €5° Pasror.

Baron and Cﬁ%eﬁ by Dugbanb and Wite, fo; malitious Jndicting
Feme. s the TWife of a Riot, 2 Counts. Firft, Hewing the Plain-

tiff’s TTife was of good Weputation: and that the Defen-

dant to leflen it, B indict her of a Biot, of which Me was

acquitted. 2. Count tag the fame, and that the Hushand
},S;,‘f'si,f;t;, Wag put to great Charge: as to the fivlk, it was beld to be no
255. Cum-  canval to be gutlty of Trelpals ; and ag to the other, the
perbe. 311 Coutt inclined, that the Dusband alone ought to pave
s sl &5 baought the Aetion, f0y be alone could be put to the Charges:
105. Wut they velivered no poflicive Dpinion,

Wood €9 Branford.

Error. Certi- R R DR of a Judgmentin Dotvet in Common Pleas, and
evari, in Nullo eft Erratum plcaded, it twag afligned fo2 oy,
vide sMod. that it tag againtt an Infant who appeaven by Attonep,
Vi when pe fhould have appearcd by Suardian. And per Cur.
Jon.199. 1 @ho’ it be after in Nullo eft Erratum pleaded, pet we map
Sid. 39. gtant a Certiorari ad informandas confcientias, ann a Dowa-

el >4 et ig a kind of a JPurchalet.

Shield €5 CLiff.

Mifromer. C)LBUFJF being fued upon a Wond, by the Nawme of Peter,
Cumlgerba- be pleaded (n Qbatement, That he was baptized by the
. ; Jame of Paul, and not bp that of Peter; and concluveg to

6 Mod. 11 : Countty, QAnd per Cur. 4 Refpondeas oufter awatded,
Salk. 238,
23;} 2 szh)ow. 504. Aﬂte‘f 38 Inft. Leg. 511, &

5. C. 1 Salk. Haywood €9 Davis, €9 al.

4.

Trefpafs. Refpals againtt tiwo, fo taking a Pai! of ¢Water out
é‘éiﬁ?:f?;’ of the Defendant’s {Uell 5 Defenvant pleaded in Qbate-

Common.  IMENE, that the other Defenvant and Plaintif were Tenantg
in Common of the Well 5 Plaintif veplies, that be wag

Sole [{ei3ed Ablque hoc, that he mas Tenant in Tommon

with anp, and concluves to Tounttp. Qnd per Broderick,

3 lhete
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TWihere an Abfque hoc takes in the t ole Patter of the Plea, Conclufion
thete be that takes a Teaverle, may conclude to the Qtouutrp* Vi e
Wut where an Abfque hoc {8 upen a_particular Fa:f, which 253
Does not comprehend the whole Plea, there he Mall not con- comberba.
clude to the Countep, but aver. dnd it wasg agre-abp all, >
that in the Cale of Ablque tali caufa, one map conciude to tbe

Countep,

Holt. 3 Trelpals, it (3 no Plea in Abatement fo2 a De.
fenvant to (ap, He wag Tenant in Common with the Plain-
tift, becaule be map give it in €hidence upon not guilty s bue
bere the Defendant that was a Stranger ploavs Tenaucp fn
Common in the IPlaintiff with the other Detennant 5 and that
be map twell vo, And Wwhete oue pleads Tenancy in Common, ;- Lev. 261,
1)} zmmtenanmg in dbatement of the {Writ; and Plaintif 39
pleans in Suppoet of bis Tlrit,be Hall cuncmue to the Coun-
try generally 5 fo2 it ig there an Abfque hoc upon a (pecial
Dccafion to maintain hig TWrit, and Abfque hoc there g
metely put in for Foun: And {s no moe, than that the sther
who ig feizen jointlp, 02 feized in Common with him, has
nothing thete. Vide Dyer 333. Tbere pou traverle a {pe-
cial Point, pou muff cancluve with Aberment, and not to the
Country: Wut this is not a Craverle of a {pecial Point.
Anb per Cur. Refponf. ultra.

Wittingham  werfus Broderick.

{ogment fn Com. Banco, fn Trelpafg by PHusband and Baron and

J dite, for taking awap theit Goong, reverlen, becaule T
{dife ngbt not to ]Um. 2 Show.255.

Cumberba.
185.

Crogate fue;j/hs Martin.

DT concluding to the Countrp upon Jflue compleatly Male Con-

joined, swb Caule of Special Demurter, Per Cur. %m;rrer.
e fupra.

Dd Clifl-
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Q. 2 Show.
345

Privilege.
Abatement.
Antea 97,
1 Salk, 1,

2y 4o

S.C. 2 Sal.
649.

Quantum

Meruit,

Gramatical
Conftruéti-
on.

Pq[i. 108,

Cliffton €9 Swezeland.

T ¥ € pleaved |P:ivilege of Common Pleas in @oatement,
E' without concluning to Recoy. Holt, Pe need not vo
it, but he mayp Teave Plaintiff Liberty to veplp 5 and denp bis
being a Perfon prvileged there, which Platntli can’t do if
Defendant conclube to the BWecod: dnd his not faping proue
patet {8 no good Caule of a general Demurrer, and upon
the prout patet per Recordum, thete fhall go & Certiorari ta
cettifp the Recoyd, and if they produce one and fhetw thep
bave Puvilege, Plaintiff is cfioppel,

Clerk €9 Yewdall.

I a quantum Meruit Plaintiff declared, That at the Re-

queft of the Defenvant, he bav done fuch and (uch Set-
bices f02 Bbim, and {ets them €o02xh 5 and that in Confidera-
tion theresf the Defenvant promifed to pay him quantum
Mereretur : {erdif pro Quer’, and mobed in @rreft of Judg-
ment, that the Confiveration being paff, it Hould habve been
quantum Merebatur 0} Meritus fuiflet.. Vide Stile 444. Af-
fumpfit fo Mariners TWages; and 1aid, that in Confidera-
tion that B. deferviret inffead of defervivit, anp Fudyment
atrefied upon that Epception. Holt, Fu all cut FJuogmentg
the €ntry {8 quod recuperet, which is a Subjunct 5 and pet
it ig a p;elent A, and not a future one: Fo2 it would be
il to make it future ; and it wult be tranflaten, that he
do recover, (11 the Pzelent-Tenle. So if Prelent of Potenti-
ul 0y ubjuniive be the fame wih pefent of Juvicative, Why
thall not Petec-Fmperfect-Tenle of both Poous be the fame 2
Anp if thi8 bav been merebatur, pou bad allowed it poov,
dno the MWertt {3 not palt, when the Lok is done, but con-
tinueg titl Satigagion. Qnd Praintif bad Fuogment,

L2 How
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How €9 Prin.

R Cafe; Plaintif declaved, That he wag a Tultice of

Peace of the Countp of Gloucelter 5 and alle Deputy
Yieutenant of the (ame County; and that be viv intend ta
ftand Candidate fop Wnight of the Shive of that County, to
ferve in the Pacliament, to be held at Wefltminfler, the 13t
of November the fame Pear ; That the Defendant knowing
the Pumifles, and intending to binvet Lim to be chelen
Linig.t of the Shire ag afozefaid, and allo to vilcredit hi
in the Countrp amonglt bis Neigbbours, (poke thele (o g
of him, Do not Vote for How, for he is a Facobite, and for
bringing in the Prince of [Jales, (inmuends the pretended
Prince of [//ales) and Popery, (innuendo the Popifh Religion) to
deltroy our Nation, (inuusends the Nation of England) @nn
that at another Time, viz. on {uch a Oap in May {afi; De
the Plainti® being a Jufice of Peace, and Deputy Licuite-
nant of the {atd County, and ailo a IPAaby Cetinlelio) ta her
pelent MWajetp, the Defenvant vid peak thele {To2ds of
btin. 1 (innuendo the Defendant) was arrefted at the Suit of
the Right Honourable . How E{q; (inuuendo the Plaintiff) and
it has coft me, (innuendo the Defendant) 5 1. for my Breakfaft,
and if you (iwnmendo the Perlon to whom the Words were
{poke, whofe Name was fet forth) don’t Vote for him, (inuu-
endo the Plaintiff,) He will ferve you {o too. I know why he
did it, it is becaufe [ would not give my Ceonfent to bring
in Popery, and the Prince of }/ales, to deftroy the Nation.
dervid and 4001, Damagnes o2 the Pplaintiff, and after ma-
npy Peavings fn Greeft of Jubgment, Hole Ch. J. pelivern
the Dpinion of the Toutt.

3 aund my Brothers have confivered of this Declatation,
anu voe never (poke of it together till now s anv pet we all
bappen tu be unanimoug in Opinion, that both thelz (Wong
ate agionables A to the ficft (o208, it map be fit to explain
the Peaning of them; and twe Bo take it, that the true
Senlecf them, as they were (poken Wwas ¢ That by them 99,
How fas charged to be a Jacobite, and that be hav a Delign
and a foumed Belolution, to bung in the pretenned Pince

of Wales anp gopery, to the Defivuction of thig MNation of
England.

Obj.

8. C. 2 Sal.
694. Lutw,
1294. N.
Lurw. 410.
Scandal.

Opinio Curie.
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Conftrultion
and Intend-
ment of
Words.
Antea 106,

Obj. This ig no vired Charge 5 and that of Biinging in Pe-
pery 18 uncettain 5 fo2 it is nat (aid, wihere it (8 to be broughe
in.  WBut thefe (Togds being fpoke wih velpeet to an Eng-
lithman, it muf necefiotily be unverflaod, that be wag to?
binging of it into England, the T@Woug being (psken here,
by one Englithman of ansthet,

dno it muft be neceflavily unverftaod, that they ave both
Englifhmen, fo2 eberp 9PBan in England, prima facie, (8 to be
undetftood ta be of Englith Wirth, till contrary appear. dnd
fo? Quthozities here, e quoted 5 Co. Caudrey’s Cufe, tipon
the Statute of 2 Eliz. intitling ber to {fue Comm:fiiong
to her natural Won Subjects to have Ecclefiattical Cony-
fance ; and the «ObfeRion Wwag there taken to the fpecial et-
vid, that it ag not found the Commifiioners weee natual
WBo Subjetis: And the Anftver to thai was, That everp
one in Commiflion by the Queen, MHall be intenved to be a
natutal Bo Subjed, till the contrary appears 5 and here it
twouidp be a very foreign Intendment, to intend one that ftanvs
fo2 IParliament Pan to be a Foreigner, 02 a Juftice of Peace
to be {o, till conttaty appeat,

Then if it be taken, that he was an Englithman fere
in England, of thom it's faid bp an Englitbman pere in
England, that be is fo2 Dnging in Poperp; it mult be ne-
ceffavily intended, that it wag bere in England, efpeciallp
Inhen it i (aid in the (o8, ta be to the Deffruction of
sut Patfon: Sa that the (Wows meant, That J. How, wag
f0; Winging in Popety into England, ta the Deftrudion of
England. 7Bcfives if the oo could have Reference ta
the Winging in of JPopery inta anp other MNation, it oug bt
0 be fhetoed on the Defendant’s {ive; and if that had been
Done, the {ervli mult have been f0 the Defendant : Fop if
the Defendant had been a Scotchman 02 a Dutchman, ang
that had appeared upon the Trial to the Jurp, in Ehivence,
they muft have given theit Aerdid for the Defenvant 5 but,
prima facie being fpoken of anv by an Englithman, it Mali
be intenved into England. Qnd thig appeats upen the
Confineration of Cromwell's Cale, in4 Co. o fay a Wan
is a Purderer abfivadevlp {8 aRionable, but if the prece-
vent Dilcourle will after the Signification, which the Uos
prima facie bear 5 the Defendant upon Akion brought muf
Bew it 5 ag in an Akion brought for faping the Paintif

{9
2
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is a Murverer, the Defendant pleads nat guilty, and it ig
p2oved he (aid it, he map MHexo that the precedent Wilcourle
Wwag about Hunting: And that the Plaintiff (aim ta the
Defenvant, be had killed fo wmany Dares, upon wWwhich the
Defenvant faid to the Plaintifl, he was a Purderer ; that
alters the Signification of the {llows, and turtng the Let-
bict f02 the Defenvant, So bere, if there were a Commiuni-
tation concerning another Country, With anothet MWan than
an Englithman, that hav alteved the Cale, aud the Defen-
Dant muft bhabve been acquitted: Wut wwithout fuch MWiti-
gation, it muft neceffacily be intended, that he meant the
ph:jtuttff ta be a Peclon fop bgmgtug |Doperp inte Eng-
lan

- 48 to the Prince of Wales, who {s meant by that? 190&
object, we can’t take JNotice of a Pnce of Wales; fo} there
ig no {uch Perfon in Rerum Natura.

Anfw. at the Time of (peaking thole TWos, the Lawm
of England takes JRotice of a pretenden Iqince of Wales;
ag appears by the Statute of 8 & 9 W. 3. Do that thete
was a Peclon, of whom the Law took MNotice, Iiving, any
paetenven to be |PAnce of VWales; and whp is be called pre-
tended }Pnce of VWales, but becaule be himeelf and others
take RNotice of him as fucb and pretend him to befa?

qnd {ie compared it to the Cale of a Wafltard, luppoled
to be the Son of fuch a Father 5 in Lat be {8 not bis Son;
but twben he bag the Beputation and JP2etence of being bis
Son, that D2etence ig enouigh to give the Law fuch MNa-
tice of him, ag to enable him to purchale by that Name:
Therefore it's plain ag can be, that J. Howe is bythele (Wows
charned ith a Delign, tobring in the IMince of Wales and
1Popery inta England, to the Dcftruiion of it

Then this being the natural Senle of the TUows, the
Queftion ig, Wwhether the Towg be adionable? Jamust fop
veclaring my Dpinicn what the Law Hould be, in Cale tie
CUo08 had been (poken of a pivate Fan, becaule it (8 go-
ing further than e need; and to pejudge a Paint, that ig
not notw in Queltion, but map come n Queftion; and there-
foye for mp felf, T gibe this <Tpinion onlp upen dccount
of the |Peclon of whom thepy ave fpoke, ag (€ appeary on the

Declatation,
Eec %It



ito  Term. S Mich. I Annz in B. R.

qt appears §n the fitk (Wowg, That be was a Juffice of
Peace in the Tountp; and likewile a Deputy Lieutenant:
And on Action lies againft a Perfon, o2 (T1ows (poke of otie
in an Dfice, upon twpe Jctounis.

Fick, To charge one in an Dffice unvet the late Hing, 02
pefent Queen, with fuch 1 IPunciples, that ave of uch a
Natie that they make bim unfit ta bear that Difice 02 Em-
vlopment, g actionable: 90217 be bav {uch Thounhts to bling
i1 the pretended IPlince of Wales gy 1Popery into this King.
boin, it (g fit be hould be remobed from that Trult: Then
be as Juttice of {Peace, ought to punifh Popery, to poclaim
tiole that will uct come to Chutch, to try and commit
them : Sure then, one that {g {02 introducing Popery, ought
not to be intruficd with an Dfice, the Dutp whereof {8 ta
punith and fuppels it.

Secondly, He {8 Deputty Lieutenant, and ag flich he hag
JPower to befend the Gubernment of the County againft all
JDetenvers; and hig being of (uch IDAnciples, ag pe is
perecp charged with, makes him abnorioug to the effablifhen
Government ; and not to be truffed by it, in a Poft that i
fo Defence of that Gobernment, that be i iy to be (o
averfe €05 Wwhen (¢ may be o the Adbantaye of the Govern-
ment, to continue him fn it; and a Difteputation ta him ta
be tucncd sut of it upon Sufpicion. 3 Lev. s0. The Cale of
Sit William Clarges in the Common Pleas. De fet foxth,
that he was a Jufice of Peace, Deputy Licutenant of
fuch a County, anv likewile at the Time of (peaking the
{Uowsg, that he intended to ffand Candidate 02 a 3q-
rough, to be Wurgels in Parliament: Aud that the Defen-
pant faid of hfm, that he was a Papift; be i not charged
with any Ad of Popery, but onlp that be was a Papift ; and
that onlp Mews what bis IPrnciple and Affection i5: Pet be-
ing fpoke of one i Dice of Truft, the whole Court of
Common Pleas jelo, that thep were actionable, £02 the bery
being a IPapit 18 good Caule to remove him out of hig
{Place; and that Cafe bid not reft fingly upon that Reloly-
tion: JBut a qUrit of Crro was biounht of it into this outr,
and_pere the Juvgment below wag afficmed, Vide the fame
Cale {n Raymond,

.

In
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Jn the next Place, i€ thefe (Wows be well confideren, thep
ate fHll moe fcanoalous, for they vdon’t only charge him
with habing il IPinciples, but likewile Wwith baving foumed a
Delign to put thole il Punciples i Srecution, by bringing
in Popery and the Punce of Wales, even to the Deffruction
of the Nation: Then if be bas (uch a foamed Delign, that ig
a betp great Crime; anv the Cafle in Lev. {8 a bety frong
Cale fo2 me, and {o {8 3 Co. 191, 1 Lev. 335. Sir Wil-
liam Waldegrave's Cafe, and both the (aid Wooks aptee in
the Repoyt of that Cale: e declaved that be wag a Ju-
ftice of Peace, Deputy Lieutenant of the Countp, and a
Laptain of the Queen's Guatds; and that the Defendant
baving Dilcourle of him with fuch an one, His Servant, he
faip, thou fervelt no true Subjet, twithout acculing phim
with any pacticular Ak, but onlp gencrailp, that be twas neot
a true Subject: And adjudged, that befuy {poke of one in
that high Station, they were actionable s anvd that Cafe hag
not been yet quettioned, but on the contrary, wasg quated fo?
3008 Law in Yelv. 104, 202. Qction bwought by a mivate
Perlon fop faping, he was not a true Subjed, and helv it
would nat 1ie €02 a pivate Peclon,

The Defenvant’'s Palice in (peaknig thele (Wowg, ig pret:
ty full upon this Tonfideration. 1. They were (poke twhen the
Plaintiff hav a Defign to ftand £o2 Pacliament Man; and that
the Defenvant knew, and the TWows yere with Defign ta
biuder big Clection, don’t Vote for Howe, &e. Thhp 2 Wecaule
be ig fo anv (o pincipled, and (o and o relolved to put
thofe IPinciples in Cyecution : Thep were (poke on Purpofe
and that i3 a great Fnvication of MWalices and he Delighed
Credit Houln be given to his LWows.

Obj. ap be he delighed to bang in 1Popetp and the Paince
of Wales, by Qct of Patliament.

Anf(w. @That iga bery firange wap of {ntroducing it in a
IPwteftant Countrp: Wut {uppole we Hould intend it bere,
Qe thefe Perlong fit to be entrufted in a Proteffant Ho-
pernment, o2 to be chofe Memberg of theiv Patiiament,
that Would be for making a Law to fubvert the Sovern-
ment and our Beliafon; and to (et up a §Pwetendet to the
Prejuvice of the Title of the Dueen? dAnb (8 not that De-
cafion to vemobe bim? Aud even (n that Senle, the Wovg
would be highly Scanvalous, and {t would be Time to rhe=

mobe
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4 Salk. 659,

mone him out of an Cmployment, which gives bim (uch Crenit

in the Country.

_ Obj. Deisnot charyed with anp Qi vone: THis (8 anliveted
befoze, tn the Cafe of it Walter Clarges, and allo that of
Sirt William Waldegrave; and to make {Uos (canvalous,
it ig not neceffary to charge one Wwith anw QAt; but it (s
enstigh to charme him with baving an i Defign, and il |Pun-
ciple: anD. fo) that, fee 1 Brownl. 5. the Defenvant {aid af
the IPlaintiff being an @ttonep, he is a very good Attorney,
bat he will plead on both fides; e voes not (ap, that bhe ever
Bas vone it, oniy (be will,) and beld thep wete agionable, be.
caufle it thewsg he was of knabifh and coxupt Juclination,
Ancther Cafe ig 15 Car. 1. 1 Rol. Abr. 86. Eliis verfus Hunt,
March’g Rol. 1. Ju Qction the 1Plaintiff (et fo2th, that be wag
a Joutneyman-Shocmaker, aud a cutter of Leather; and
that the Defendant aid of him to bis Mafter, You keep fuch
a one, who will cut you out of Doors ; and the {Z1ovs, cut-
ting cut of Daggs, were taken in the Senle, that he woulu
undo him; and theve the Plaintiff (s not chatged with doing
any 4&, but only that he would Do it, and pet the TUos were
judged adionable, becaule of his il Intent.

~ Obj. This Dffice of Juftice of Peace, 02 of Deputp-Lick-
tenant, ave not Dffices of any Profits therefore being turned
out of (uch Cmployment, is no Lols to him; and the Cale
of Major Bill wag quoted, You a Juftice of Peace? you will
make fuch another Juftice of the Peace as Major Bi/i, who is
a Blockhead, an Afs, a Coxcomb, and a Buffle-headed Ju-
ftice. 9dnDd jubged that an QAction Did not Ipe fop thele (Uoivyg,
becaule he was not accufed of any Coxuption in his Employ-
ment, 02 anp fil Defign 02 Panciple; for it was not his
Fault that be was a Wlockheav, &c. Fo2 be can't be othet-
wife than bis <Baker bas wmade bim ;5 but if he hav been a
wife Man, ano had wicked PDrnciples charped upon Him,
when e kag not them, an Action would bave lain; foy tho a
MWan can't be wilee, pet be map be bonefter, € a ¢7%an be
in a IPlace of Profit, and be be acculed of Inluffcioncy, be
fhall bave Remedp by QAetion: Wut it be be onlp in a Place
of Donour, be fall not have Action fop JWmds of Infuffi-
cency ;s but even there, if be be acculed of il Principles, anu
fil affected ta the Government, be Hall bave an Jion,

and
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anv the Scanval (n the prelent Cale goes farther 5 fop {¢
muft be fuppoled, the Defendant dpefigned to be beifeved, wh:n
be {poke thele Tlo:vsg, becaule he ufed this Argument to hin-
vee others from voting €02 the Plaintiff; fo2 be that hearg
bim, muft believe that he has Detecten tins cithet from fome
Speech 02 fome A& oone by him the PBlaintif 5 fo2 no Wan ig
fuppoled to know the Defign 02 Purpelc of another, but
from bis TWovs 0p & ; and therefoe, when one fays pofi-
tively that A. igfo) fuch a €hing, he mult take upon himfelf,
that he bas detected fome Qcf 02 (020 of Him, that gives him
qoo Realon to make this Inference, And it {8 the mof vea-
fonable Thing in the LoD, to avjudge (uch TWUows to be
actionable ; o2 they that ate in publick Cmployment, would
find it impollible to act with Temper, if the Law Vb not give
themt Remedp: Foif the Defendant bav not been Liought to
an Qccount fothole CU0WS, Wwhat Wwould become of HY). How ?
JFo2 1t toould be preachen up it ali the Country, andthete would
be no wap to hindet i€, it would atiaff run tocommeon Fanme, and
that alone is pood Caule to binder a Wan’s being emplopen;
fo2 no Wan that ig uner an il Fawme, oupht to be truffen
with a Place oy Employment of Truft, and then no Pan cotiin
fafelp be in bis Place. The lecond (0w are adicnable fop
the fame Realon before given ; and though it be objeded,
that the {econd TUoug, at {caft the latter JPart of them ate
Jronlenfe, He arrelted me for not confenting with him to
bring in Popery and the Prince of Wales s fo2 none can be
actefted fop not conlenting to fuch a Thing., Anftoer, The
not doing of it can't be the Caule 02 Founvation of the Acti-
on, but it may be the dBotive why bhe wag arveffed. Jud.
pro Quer. per tot. Cur. Et poftea affirm. ind. in Domo Pro- Judgment.
cerum.

Harrow’s Cafe.

FWB EL in Spiritual Court £} Subliraion of Tithes, popipicion.
fo2 Apiftment of Cattle : They pleaded beloww that thep Tithes for
focte Inbabitantg of that IPacifh, and the other Tithes twere %ﬁ;"‘;;;?;;%
better fo2 the Qpiftment of Cattle thetes and this datter , sa.’sss
thep alfe fuggeffed fo2 a IMwbhibition ; but in their Decla-
ration upon a 1P20bibition, they alledged they were Decu-
piers.

Ff Per
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Variance
between the
Suggeftion
ani Decla-
ration.

Pauper.

Videi Sid«261,

2 Salk. 506.

Vide 6 Mod.
60,

Principal,
Intereft and
Cofts.

Vide poft. 140.

6 Mod. 11,
25, 60, 153.

One in Exe-

cutien not
chargeable
with an Ex-
com’ Cap.
Antea 52.

Per Cur. @he Declavation ought not to vary from the
Suggeftion, and if you do not veclare purfuant to Sugpyefi-
on, Confultarion cught to gos fop if pou dilfcontinue youe
pgumbmun it Mail go of Coutle 5 and the Realon twhp
agified Cattle Mall not pap Tithes, ig, becaule the o-
ther Tithes of the fame Pacifh ave the tetter fop the Awift-
ment there, 4nd Hole {aid, Ff pou have an Houle fn one
JPacith anv {ive there, pou muft not pay dgifiment fo2 D
Cattle there., Wut if pou be not a Poule-keeper there, pou
muift pay Tithes o2 Agiftment, And here the Cotirt woulod
pibe them Leave to difcontinue paying Coffs, and pay ang-
ther Pwhibition. Anvif there be Cattle of Plotw agiffed in
anotyer Parith, they muft pay Tithes there where thep agift,
becaufe they ave not Cattle of Ploiv there.

Per Cur. Jf a Pauper be Ronfuit, there fhail be Coffs
taren, and be Hhall net after go on witkout paying the Cofig,

0} fhewing accoving to the Act of Paviiament that he was
whippeDd.

Le Sage €9 Pere.

Fter Judpent in Debt upon Wanwy, the Coutt will nst

make a Bule upon a Plaintiff to take bis Pincipal,

Futcrefts and Cofts ; and thep belv in fuch Cale, the pxam.
tiff sught to pave bxs full Cofts out of the Penalty.

Domina Regina €9 Lee.

T 1wag mobed, That he being in the VarMHal's Cultadp

might be charged with an Excommunicato capiendo. Dere
wag an Excom. cap. taken out of Chancery, and a Non eft
inventus tetoned ; and if fwag utged, That it wag ta na
JPurpole to take out another, when be ig actually in Cufodp
of the Officer of the Coutt; and it was comparcd to the
Cale of one {n Cutody upon MPelne Procels at the Suit of
A. De (hall be charged in Crecution at the Suit of B. WBut it
wag anlweted of the othet Side, That there wag a vaff Dif-
fevente ; 02 the Capias upon a Judgment is, ita quod Habeas
Corpus ejus pere at the Betour of the Wric, and there ina
gpannet the Couct {g poflefled of him, becaule there the IPro-

celg



Térm. S. Mich. 1 Annaé in B. R.

II§

PO

tels is to biing bim in Dither ¢+ Wut upon an Excom. cap.
to the Sheriff, the Sheriff is not to hzing bim bither, buc ta
keep i in Gaol, and be i8 not to bping him hither but upon
Habeas Corpus ; and how can the Couce lap old on one that
Bas na Day in Court, and {8 not befoze (t2 And the Couct
agked, if the Statute of 5 Eliz. hav net been, what Remenp
they had? Ano it wag agreed, there wag nonein that Cale;
but the Statute hag made thig Difference, o2 it Makes the
JProcels ifftuable in thig Coutt, and cetonable here; but voeg
not o2oer the Shetiff to biung the Pacty in, but to take him
and keep bim. Holt agteed, Jf he were taken by Excom.
cap. fitff, and bwsught up here by Habeas Corpus to anfwer an
Action in this Court, then he Hould be tutned over to the
Marhal, chacged With Excom. cap. Wut hete there is a IPo-
cefs out of this Court, which sives bim a Dap bere, which
the Excom. cap. doeg not ; and the Bealon of that is, becaule
be cannot be in tiwo feveral 1Dilong at ouce: Wut here thep
would not help, but confidet till next Term,

Holt. Jf a 99an be atrefted at the Suit of A. and while he Warrant of
i under Confinement of the Wailif§, be give a (Warcant of 4

ttorney, no
ttorney by.

Qttoznep to confels a Juagment, i€ there be e Attorey by, it vide pop. 130,

i3 alwaps taken to be by Durefs.  23ut twhen ane is in Daol sl\f;;?. 144
a2 god while, and then anotber that i bis Creditoz, o2 fup- * 7 ¥

pofed to be {o, comeg to hitm, anu be valuntarily without any
Compulfion docs confels a Judgment to him, that Judgment
fhall ftand thounh there be no Attomep. Qno if one be im-
peifonen in the King’s Bench, aud confels Judgment o2 Qdion
to another, it hall be pod; ag if the Declavation be e-
livered to one in Cultady of the Wavlhal, and he confefles the
detion and gives Judbgment, though there be na Attomep by,
it hall ttany.

Taylor €9 Griffith.

Muidment of Forcible Entey and Detainet, concltded con-

Entry forci-

tra Pacem 0Of the late Iing and pelent Queen, the €utep ple, ..
being in King William’g Time, and Detainer in the Dueen’s Pof. 123,
Time. Per Holt. The Conclufion ig very improper, but there *3°

ate too manp that wap ta vebverfe them all, Wut it ag
quafen upon the Dbjedion, That it vid not appear what &-
ffate the IPacty had, whether fFecholn, fop Pears, o0 at Ui,
anv fo the Court could not tell what Crecution to ﬂmﬂrbn 5

ug
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Dot 123,
S

138.

A&ion by
Principal of
Furnivals-
Inn.

Corpora-
tion.

but if the Etate were et out, perhaps the Pofiefion Houln
be reftoed to ohe, and the fFreehold to another : And here
befives it twas not fatp, ‘That there Wwas a Diffeilin of him
that bad the Ffreeholn, and it was qualhen.

Thimblethorp €9 Hardetty.

& broupht an Aion ag Itincipal of Fornivals Inn, and
gt peclared upon an Infimul computaflet with him fop fe-
Deral Sumsg of MHonep dle to hitn and the Senios of the
Saociety, Anv after Cerdid it Was mobed in Qrreft of Judg-
ment, that it can’t be his Debt upon this 1Promife 5 fo2 by
big Declaration, the feberal Sums are 1aid to habe been pue
o0 himand the Sening of the Socicty, and the 1Pmile
tohether expefled o) implpen, et &ill it muft be a Promile ta
them whole Debt it was 5 theretore they all cught to join in
the Qetion. Dere it was agreev, Church-wardens might.
bing an Qdion in theiv Rame o2 the Debt of the Paril,
Fo2 thep are a Copolation 5 but bere the Plaintiff (s none 3
dnb the Peincipal and Ancicnts ought to join, not as Pn-
cipal and Qncients, but ag thep ave natural Perlons, I an
Qccount be mave wi.h the Dean of Weliminfter, fo) Poney
due to the Dean and Chapter of Wefltminfter, tiig i an
dccount with the Dean and Chapter, and the dFion muff
be broughtin theit Name 5 that is, in their politick Name.
€ Plamtiff be Trufice for the Secietyp of thig Doule, he
map (ue in his oton Name, And per Cur. G Promife to one
bere, i3 a JPzomile to alf, and all of them muf join in an
Qition bought upan that Pomife, even upon an actual IPo-
mile. Qno the Debt upon the dccount ftated, avilfes tg
fo many pacticular Perlong, anv thep all cught to join inthe
Qetion s and though the Defendant be one of them, pet the
Pomile is ta all the veft, ercluding himlelf; anv all the

- reft ate Joint-tenantg againft him; anda MNote mave te one

of the Socfetp by another of them, ig a Mote to all except
bim that giveg it. ds (T thete be tiventy Pactners, and one
of them cobenant With all the veft, he is in that Relpect (ehe-
val from them all, and thep all joint again® him; and Juog:
ment acrefted per tot. Cur. ,

2 How
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How €9 Granville.

ER Cur. Qfter Qfignment of 2Bafl-A3ond, {€ the De: Exceprion
fenpant put in the fame Wail that were put in to Je to Bailk
Sberiff, Plaintiff map except againtt thems fecus, if be-Bas viy fp 1.,
not taken an Aflighment 5 fop then upon Qien brought againk =s.

the W3afl, they ave not heln ta Wail.

fietn Trial denied after Wietn, there being EHivENce OF tren 53, 64

both ©ives, 2 Salk. 645, 646, 647, 649, 653. ITj‘ZWITSriTIl;
275, 6 Mod. 2z, 222, 142..,

Di” Wathle" Cd]é Vlde antea 56, 65’ Cs 1 Salk, 350

T \R. Watfon tag bought up, and pzaped to be dilcharged ziom. c.yp.
foy the Fault fn the TUrit, - Holt. The Lale of the

RKing and Fowler wag thoughly confiveted, not onlp ag to the vide antes jo.

IP20ce(s with Penalty, but alle, whether it Was not neceflary, 362» 82.

fince the Coutt ig to award future 1Pocels, to know the = AT

@aule of Creommunication intheTUrit? And we then thought

it was (0 neceffarp fo2 this Reafon, becaule the Chancery

noto have no Potser on the TUrit 5 but that Power thep bav,

ig bp the Statute of 5 Eliz giben to this Court; Therefore,

fince this Court {8 to award Id0cels; they mu knotw that it

is gatter of Ccclefiaftical Conulance; and there is no

other tway fop them to know that, but by it's appearing on the

it : oy Chancery can't telieve in the Cale, becaule the

it ig in this Coutt: TE the Caule of Crcommunication

be not (ufficient, the Idarty hag na Remevy but in this Coutt 5

therefoe the Statute by neceflary Conlequence of Latw, hag

mane this Court Iudpges of the Tt of Significavie. And A significavie.

the bery Statute Does intimate, when it faps, That in Cale Artes 56,57

it be one of the nine Caules, we MHall award Procels toith

Penalty: aAnd botv can we Bo that, if the Caufe von’'t appeat

upon the TWreit, and that from the Sounds that he went upon

in the Judbgment ?

Powcll, The Foum of the it wag general before, bue
fince the Statute of o C. the Procelg ig altcred; and {ure
the Court muft kneww whether you have JurisdhiFion below,
as before this Statute, they muft have latisfied the Chan-
cery ; and acter the CWUtit i once heve, the Chancery has na

Gg mo:e



118 Term. S. Mich. L Anne'in B. R. |

moe Jurigvidion., Qnb Eyre (aid, the Chancery took it thep
hao Jurigdiction fill, €02 they had qualhv.an Excom. cap. there
that very 9oming, twhich Hole fafd, they could not de bp
Law; and D2 Watlon was vilcharged, and ag manp {lltits
ag foete reto’d were quaH . ' *

Mandamus. Mandamus mobed fo2 to {ear in a Chirutrgean to an Polpi.

Vide antea 37, tal, Holt {aid, Tt could uotbe, £0) he wag but a pivate Set-

fi-s'l"’ﬁ- 4% pants; and it wag agreed, a8 Mandamus had gone to fiveat a
Septon: The Rule was fo2 them to Meww Caule,

Hubeas G- Habeas Corpus cam't be aftet Juvgmient,
1 Salk. 352.

€ one viffrain again fo the fame Went, the Remedy ig
Diftres.  Recaption; and i the Sheriff vefule a Replevin, an Qction

Reeaption.  {jpg againdt him. -

Execution dpon Potion of Trigg;‘ﬂaﬂf“ff the Sbetift of ant’ Holt
offfl?df.g (2iv, If a Speriff vetozn Gaods lepfed to fuch a Ualue, he
PR muft anfwer fo Goovs to thit Ualue, and Plaintiff map have
Veniom; @ Venditioni exponas; and it be will ngt (el them, then the
Esponas Way (8 te have a Diftringas to the Toloner ;s any that is the
2an, ey UiBht Dethod to iap bim bp the Deels. till he hag (ol s anp
Salk. 149.”  {re Debt will ife againk him aftet fuch. a Retozn, and a Ven-
ditioni exponas. S '

Notice of 3Nt Cjectment, if the Detenvant hag not vegulat Notice of
ment. o @tial, the way is net to confels Leale, Eniry, and Duffet,

Pop. 150 but ta sppole Judgment againk the cafunl Cjectay,

Adminifra-  @dminiftate) Hall pap Cofts fo2 not noing ot to Trial,
:g;;;af;gs- 'gis unufual to fend & Certiorari (to Judges of Qfize)
Cem_mf Gaol-Delivery &c. without a (peciai Caule,

Afhzes. 1 Sajk. 144, 150, 151. 3 Salk. 78 2 Hawk. 287.

Domina Regina verfus Sewel, alias Beaus, at Nifi
Prius, coram Holt in Comd Midd.

Evidence.

Ufury.

: Send: 294, F ) Eenbant indided fop Qfutp, in taking ol. for the Cile
§§.’J§f§£’ ' of 451. f0) a Pear, contra formam Statuti. The

307, 3 Mod. Ll Wasg, the Defentdant lent the IPofecuto 45 1. upon a
35 Cumber- IDledge of Fewels, anv it was agreed to pay the fald nte-
155 1 saip, Lefts after, the Dolecutor gave bis Wond foz the fame Fo-

650, nep,
2
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nep, and the Wond not befng dilcharged, the 1Dgnfemtuz bag
paoduced ag an Coivence, and (won by Holr de bene efle, ag

be faips and he (aid, it wag a Qucltion, whether the new

Wond were void o; not? And he put this Caler & MWan 1 sand. 295,
makes an ufurisug Contract, and gives him unlawful Interet, 295+ Mod.
and ageees to gice him a Wond foy the.PPrincipal; and ateer, 3 4 .

by a fubfequent dgreement, gibcs a Wond 02 the Sum fent 2 salksso,
to J. S. to whom the Lender clwes (o much, in Satisfagion §° . Cumber-
of hig Debt ; this Bond ig not voivable by the Stitute. £ 1oy rshors,
a Pan lend anunep fo2 the lewal Jnteveff, and aftet a (uble- Zhow 319,
Quent dgreement (5 mave fo) moge mntete[f tohich is arutp, sy
tljgt ‘nij!!l no{- avoid the fitt Contract, Vld€ > Mod. & ©

1 oaundg.

Dete Holt Declared €02 Latw, that whete a dBan {8 ins Evidence.
tevefted in the Confequence of that which be (weats fors if it N
be (v, the Doing of the @&, which be {8 notw Eovivence to fn- ~
nalmate op {et afive, Wwasa Q‘Er eans to obtain his Liberty from
Fwmprifonment, o02an Eremption from Cozpaal Punilment;
be Mall be a (Witnels, as in the Cale of Durefs, though tt bz
to (et afive bis otwn Wonv; pet {t being gmen to obtain
bis Liberty, be hall be a @thnefﬁ alfo, 1 hete the Nature of
the Thing allotws him no other Cotdence: Ag i€ a CWoman give
a Note 0 WBond to a Wan, £0 pocure her the Love of J. S. by
fome Spell 0} Chatm; fn an Indidment fo2 the Cheat,
though it tend to aveid the Rate, pet e Hall be a Witnels.
Note, Pete it could not be given tn Coidence, that the De-
fendant was a Common Jfurer, becaufe he could not be reaoy

to nive an Anluer €0 that Patter,

8. Hill.
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In Banco Reginz.

Coram Holt, Chief Fuftice;

Powell,

P O\éVfYS, . Fuftices: An. Dom. 1 7Q2.

Gou\ld,J
Error in ¥ ADCHENT in Debt upon a Wond in the
Parliament. Common Pleas, ig affitmed upon {Urit of Crrop
Superfedeas. bere, anv a netw {Writ of Crrop brought in Paclias
and fokCaes ment. Broderick moved o2 a Superfedeas of the

there cited &) Crecution Without putting in Wails fo: befoe the

ziaz. IC:m?@f* > Statute {n that Webhalf, the Qllowance of a TUrit of

PR » Ereop was in it (elf a Superfedeas. And this Cale he aiv wag

4s6. 1 Salk. neither within the TUoyvg 0 Jntent of the Statute; fo2 when

321-3 lk the Judgment of the Common Pleas (8 affitmed bete, there ig

130, & 1O NEW Juvgment given here fo2 the Debe, but onlp the fop-
mer Judbgment afitm’d; anv (€ this Judgment Hould be
affivmed befoe the 1L 008, thep Do not award Crecution there,
but commanu this Court to da it, and then the Plaintiff wil
babe the fame Qubantage as he would have bav, if the Fuvg.
ment had not becn befoe the L0208,

Opinion. And Holt C. J. [afv, the Recognizance entered into upoy
the Qllowance of the Tt of Crroz in the Common Pleas,
goes onlp to that {Uric of Sreop that {9 then bought; ano it

2 15
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is true, i€ the Judbgment affivmed here be veverlen by the

L0205, it will difcharge that Becognizance : Wut (n Cale it

be afivmed, bereis a Oclapy of Erecutian, and Coftg that the
Plaintiff {s put to, anv the Becognizance of the Common

Pleas Does not veach them. I the Court tHould erroneoufly

affitm the Tudbgment in the Common Pleas, not gnlp the
Juogment of QMcmation piven by thig Coutt, but likewile

the odiginal Juopment of the Common Pleas would be te-

veeled by the Lowg. <nbd this being within the TWowg of

the Statute to entitle the Plaintif below to 2WBail upon itg
Remobval up bither, Wwhen it is affivmed hete, and a it of

Crro? is bought befoe the Lows, that TUrit of Creop (g

not only of the Judgment of Qfitmation piven here, but Error
liketoule of the Judgment given below; and the Secutitp given Frere it
is that which makes the Superfedeas of the TUit of ELroz 5 vid Come
£02 that Statute takes off the Superfedeas, {f Decutity be not berda, 206,
put in; and there is no moe Realon to give Security upon 2932545
the fict Judgment than on the fecond 5 and how can we take

FRotice that there {8 a Recognizance entered infoin the Com-

mon Pleas, upon the fitft Trit of Creop bwought? Fop fup-

pofe it be not fo, how MHall we dilcover it And e ate not

to prefume it; fo2 ’tig not the Duty of the Court to compel

a Security, but what they are ta vo, igto award Crecution

if it be not vone; but the not putting in Wafl, does not

hindetr the 1Pwprelg of the [WUrit of Erroy, buit it Yag onip ta

Binver Delay of Eyecution s and i€ thete be noPecedents n

thig Peoint, the Realon ig, becaule of the Rarity of the Cafe,

Qnu the twhole Court {nclined, That it Wwas not a Superfede-

as Without Bail, but upon the Impoytunity of Broderick,

nabe Leave to fpeak to it agalu, :

Gravenor €9 Fenwick. S.C ae

71. poft. 156.
I Sal. 258,

Ffivgbits to put off a Trial at War, et dotvu o the 2 Salk. 651
A fitft Tuefday in @erm, upon Account of the Tlitnefles Trial.
being not likelp ta be there, denieds €02 that it was not
ftwozn Eudeavours hav been uled in fuch convenient Time to
pabe them, that without an unteelecn Accident they would
be at the Trial at the fet Time,

Page came to the Wat, to Metw Caule againtt a IDwhibition Church Re-
to a Suit in the Ecclefaltical Court of Ely, fo2 a Churcy-tate, IP{‘;‘;;;‘_““
fop vepaiting of the Church and Church Dmaments, ThHe vide anres

Hh Suit 69 1o

4
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Church Re- Suit bid let fo:th, the Church wag out of Repaft, &c. any
ars, & that at a @eeting of the Patifioners, a Rate was mave by a
69. 70. Majority of them, that the Plaintiff fo2 IP20bibition was an
25 on  Jnbabitant and rated (o much. €he Sugnektion was, That
I gc;n. %o J- S. i3 fei3en in Fee of the Mano) of Dale within the IPa-
! 13:"‘31 236. rifﬁj 9,;9 that b[e,u and all thofe i%?f?[ei Qﬁg]atel’gje b_a{xig Qltub :tt,w@:u;ig nmtst

ol e 0of Dind uled to repair an Ffe in the Parifh-Chutch, 1t
;, @5.164’ Confideration thereof, twere dilchargen of all Rates fo2 Re.
Cumberba. — pajring the tohole Church, and that the Defendant is Tenant

135298,34 of 1art of the FHanox.

Exceptions, 1, &reeption, That the Livel ig ta2 Repaiv of Chutch and
Chuech-Drnaments, and the |Pelcription goes onip to the
Repait of the Church.

2. he Tenvering of fuch a Plea belotw and Refufal of it,
is nluﬁ thufe of IProbibition, but racher of Appeal. Vide
1 Bulft. 16.

3. The Pwelceiption i8, That all the Tenants of the
Panoy fwere vifcharned, and he makes bimlelf Tenant of

Pact.

Opinion. Holt. Tho' a Pan Time out of Wind repair a Chapel, pes

nea 69, i€ it be not a Previal Chapel, baving Chapel-Warvens be-

s longing to {t, pet it ig not Realon ta exempt froma Church-
Rate to vepair 5 and bere if he vepaits lefs than big Propor-
tion amounts to, it mapy be a Queftion, i€ it ought to vil:
charge bim > WBut {f he repairs moe, 02 as much, it wiit be
good ¢ Wut this is not FPatter to be determined upon Pae-
tion. 48 to the firft Exception, if you have not diflinguih's
Dot much is vemanded fo2 Dnament, pou have not libelicn
vight ; and IPwbibition if {t goes at all, muft go fo2 all. Gdg
to the thitd Crception, J€ the Tenant of the whole Wana
bas (uch an Cremption, Tenant in pact Hhall bave it in 1Pe-
poxtion. dud Bule ablolute and veclave forbwiths For in
190bibition, Wwe map ower the Declatation to he velibered ag
e pleale in pofut of Time.

4 ‘ Dowiing
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Domina Regina €5 Taylor.

]Jﬁﬂi&ment of fFozcible Entry upon the Statute of 3 H. 6, ForcidleEn-
c. 9. without {aping the Patty bad teen (ei5ed and Dillei3ed 1 Lalk. 260,
by yfoxce, and it was quafhed nifi befoge ; and it Wwas urgey 261 1Havk.
for Caule, That that need not be expeedy lain,  Vide Pop. 55,7 Vo

293. § Mod,

205. 321, 447.
Antea 115,

Holt. €he Cafe in Popham wag upon the Statute of g‘;{f}lfoﬁ'

21 Jac. ¢ 15. upon hich it {uffices to fap, That that Cutrp 1 Sal. 26,
was made upon a Coppholver 02 Leflee fo2 Pears, and that 2%,
be twag expelled 5 but the prelent Cale is upon the Statute 6f Cumberba.
H. 6. upon which you mutt always alledge a Freepold and 7o
Seifin i (ome bodp; and if it be an Entry upon a Leflce Seifin,
foy Pearg, you muft fap, the Cntry Wwas mave inta the ffree-

holo of A. inthe JPeflefiion of B. and that fo he viffeifed A.

and of Neceflity there mul be a Difleifin of the Freeholvlain,

and upon Reftitution the Pofleflion {8 reftoed to the Leflee,

and the Freehold to the other ; and onthis Statute, Diffeifin

is a Tetm of Qct, not to be (upplied by anp other Tio20. Gnod

Rule ablolute per tot. Cur.

Parker €5 Collins.

P & Placita were Hill. 13 Wil. 3. @ud the Declatation Afn;gn&;nenf
! of Eafter-Term againft the Defenvant in Cultod. Ma- {0
rifchalli Marifchalciz Dominz Reginz. Per Cur. Let it Vid Cum-

be amened, fop it's no JPat of the Declaration, but only Stple ‘;f;baz-;;,
of the Becord 5 and thep fafd, That after Demutter, the ;5u1. 50,31
Ppacty bas four Days (n Term to join 02 Wwave, and plead the s Mod. 17.

1. P
genetal Jflue, é;:'.’; sﬂ.’;gzi’l

Time. De-
murrer.

Stracy €9’ Saunders. Plea.

Man otves Poney bp Wond, and alfe by watd, (UP- Elekion.

pofe 201 bp each, and he paps one 201. it fhall be up- ?umbsefbav
on Wwbich of both be pleales 5 €02 be, and not the Recefvers, i8 7
the ficft Apent, Quare.

Piesce
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Pierce €9’ Henriques.

Pleaal. pas. Asfumpﬁt and ttwo Countg: Non Afflumpfit as to one, and
92,,'1179,“1'30. ag to the other it being €02 roo L. pe pleads Papment
25and.73,74- OF 99 1. Which the Defendant teceived 5 but pleavs nothing
1oneS® to the veft.  JPlaintiff replies Denping the Papment, and at:
1 Lev. 48, tet Demurter; per Cur. The Plea i well as to the o9 L.
127, 295. . £03 one map plead feberal Pleas, ag Papment ofjPact, and a
Difeontinn. 1Releale ag to the teff, &e. And bere it 8 a Dilcontinuance s
ance. fo2 he thouln pave taken Judgment by Nihil Dicit, fo? {o much
§5L°"° 3% ag bad not been pleaved to, and plead as to the veff, Wut it
Cumberbe. 1008 agteed heve, the Defendant could not plead Non Affump-
306, 323 fit it part, and a Releale 0y Papment to the teft; o2 that

 Sal 4 9% woulp fpoil the tohole Plea.
&,

and befng fpoke to again, it was helv a Dilcontinuancein
toto, per Cur. dnd Holt {aid, it might be doubted, whether it
coutd be fo plcaved in an Indeb. Affump.

Wood €5’ Branford. Vide antea 104.

Tofan. IJBI Dotoer s It appeared on Recod certified up, this being a
Error Cer- {rit of Ceroy, That the Defendant being an Infant,
“wes 104 DOD Appeared by Qttonep, and this afigned fo2 Crrop And
18al. 270, @ftet in nullo eft Erratum pleaded, and Demutter there-
;Is;nd. *1% upon 5 it wag (upgeften, That there wwas an Aomittance of

1 Mod. 47, Ouatdian belot, and a Wavcant fo2 teceiving of the GSua-
72, 296, e, DtaNO ' ‘

1 Lev. 181,

“lev.ss.  Per Cur. 3¢ that be fo, it is gad Caufe to amend the

239, 209. Reco:v; and as a |Pecedent Was quoted the Cale of
AMEREREN™ Waldegrave and Lane, sth of the late Bing and Queen ¢
Qnd per Cur. Qfter a gad Etro? in Fact alledyed, £ the
PPacey will not join Jue upon it, but plead in nullo eft Er-
ratum, thep abmit the FFai ttue, and it i3 a goov Caule of
Demurrer. ngutwt.

Chambess
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Chambers werfus Jennings. 5. C. 2 Salk.
555

Eclatation on a Prohibition to the Coutt of the Earl Court of
Parfal to ffap a Suit there againft Chambers, fettng Homour
fouth that Jennings 18 a Gentleman bom, and dubl’d a mont E}Zt
Bnigbt by ing Charles the fecond, that the IDMaintif (poke 58 w67 1
thefe {Clovs to, and of hitn, You a Knight? You are a pitiful (0% 355
Fellow, and an inconfiderable Fellow, to the great Scandal Lutw. 1o5s.
of Gentlemen, and of the Order of Kanighthood. @n® Itketyie 4 Mod. 125.
to the great IDr0bocation of Jennings to Duels and LReach fowr e

of Jeacc. AnD it appeared on Pleading, tha the Quction was, &e.

1. {Thether thete were (uch a Court of Honour i England, Quegion 1.
a8 gabe iRemeny o2 LW00s not actionable at Law, tending
%ﬂ tiJr:a Difhonour of Lnighthood, 02 of any Wodp bearing

tms

2. 3 the Court of Honour had {uch a Futigdiction, Whe: Quekion =.
ther it ought not in fuch Cale to be Held betore the Conftable
and Marlhal, and nat befoe the Matlhal alone? And the Sta-
tute of Richard the @ccond wag ifkewile unver Canfivetation.

ds to the fecond JPoint, it was urged, That the Court of Ofice of
Honour hath been conftantiy heid befoe the Carl Parihal chey J47-2ar
fince thethirteent)h Pear of H. 8. when the Duke of Buckingham, yigSpeiman
the then Conftable, wag attainted of High-Trealon, ercept it in verbisCon-
were when a Conffable was mavebp hac Vice. ide 4 Inft. 127, £l %
Fortefcue 22, 32 7 H. 4. c.14. Stamf. Pleas of the Crows,
6s. 4 Inft. 124. 1 Inft. 74. Qnb it wag faid, that bid not
follotn from thele Quthoities, that the Court mult be heldy se-
foe the Conttable and PWarlal in all Cales, 1 H. 4. Ro. Pa-
ten. H. 6. 2. vid. Cambden’s Britannia 193, 151. @The Catl
MWachal ig to fee Crecution done, and pet he is one of the
Fuoges of the Coutt ; and that is like moft IBapog Courts,
whete the (ame IPerlon (g both judicial and minitterinl Dficer.
1 Ro. Rep. 89. @hat the Way to tecober SFeeg foy making a
¥anight, (s inthe Waclhal's Court by 13 R. 2. The Barhal
has |Power ivhere Common Lam gives nos Rewedy, agin point
of Pcenency. QAud he quoted a Cafe in that Court, 12 Jac,
the fFiclt, when there was no Conftacle, 1 Sid. 332. 1 Lev. 320.
That as to the QBatter of qrms, the Court (8 beld before jwittition
the -Marhal onlp; lo in gkja‘;ticir of panout, 2 Lev. 133, of thue

i btia Lourt.
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belo that datter of Pecevency belongs to the Court of
Doncur. And the all the Statutes that mention this Court
rake J2otfce of it, as beld befoe the Conftable and PBarlal
pet the Realon of that i, that all the Statutes taking Notice
of it, were mave Wwhen there wag a Conftable and MWarhal 4
and the Conftable being the pincipal Juvge, Wben theve ig
one, there is preat Realon to name him; anv i€ the Coure
bao becu fulpenbed fince the Aunerion of the Dffice to the
Croton, there would be frequent Application ever fince fop
Pobibitions, o) Complaints to Patliament 5 fo2 the PatHal
bageyercifet big Jurisbiction ever {ince, anw pet we find no luch
Cemplaint: and the Famoug Cale of Siv Francis Michel),
pemivenby Quthority of that Court was quoted, where fome
of the Juoges of the Commaon Laww pad aflifed. There ig
no Remedy but heve 0 by Duel ¢ I anp affume to himlelf the
Qrwg of another, o) Arms to Wwhich he bas no Right, be i
puniable fo2 the fame {n that Coutt. A Pari, {f one revile
a 1oerfon who hag Right to bear Qrmg, there otight to be
Remevy againkt him there; and if People find no Remedy at
Law {o2 fuch (Wo2vs, ihey Will bave Recotrle to the Latw of
Tature, and vo themilelbes Right by the Swow; to pre-
bent which of late, Actions fo Tilods at Common Law, Habe
of late had much greater Encouragement than dlual, 4 Co. 20.
3 Lev. 350. Rol. @itle Prohibition. 15 R. 2. Mem. 23. Tn the
Time sf K. Jr1. g2 calling a Gentleman a diliain, February
1617. Smith z¢r/zs Gaddice. Rufhworth’s Collettions, 1618,
p. 2. f. 1053,

Argument Raymond contra. This i§ one of the general Courts of
conva.  the Iingdom, of twhofe FurigdiFion and Dlginal thisg
et Oafrss C0UTE Wil take Jotice: But be afirmed the Jurisdiction of
oo 00 it Wag fomembat datk, thete being onlp obiter Sapings of it
fo be met With in the Wsooks , but the conffant Delcription

being, that it g beld tefore the Conftableand Warlhalis a great
Zrgumentthat it (s not beforcanpather. 48Ed. 3. 3. 13R.2.¢. 2.

Prin. on 4 Inft. 62. 1 H. 4.c. 14. @ppeal of MWatters out of

the Realm, ta be befoze Conttable and Waral, 13 H. 4.

4. & 5. Fortefcuec. 32. 37 H. 6. 3. Spelman’s Gloffary. Crompt.

92. Stamf. 75. 1 Inft. 74. Ruthw. 1640, 1066 Nalfon 778,

J¢ (8 agreen, that in MPatter of Life 02 MWember, they han

no Jurisdidion without a Conftable ; and what {8 the Diffe-

tence, o2 the BReafon of it? Rutbw. 2 part 107.  Lifle verfus

Ramfey. Hutton 3. @ub the Statute of H. 4. 00¢S not name

them, ag giving them a netw Juvigviction, 2. That thep bave

neg

2
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not Conufance of {Uows; he aid the Tffice of Tonftable

at firft, was but a Iow one. Vide Lamb. Saxon Law, Here.

took. ‘Zu France, the main Leadets 02 Oenevals of Armies.

Vide Spelman’s Gloffary verb. Marethal. Pe was an Deicer

unver the Conffable, as the G0om of the Stables; and hig
Bufinels was to fuperdile the other Deicers of the Jrmp.

2 Ruthw. Coll. 1056. Coutt of Chivalry hag no Furigvic-

tien of Cllong : WBelives thep paetend snlp t0 Convlance of
Tous, nac punifable at Common Latw; and pet thep fap,

the tioyws in Duetion ave povoking to Duel, Vide Hob. 62, ;o
215, 2§2. Cro. Eliz. §8. 1 Lev. 55. that one is ind{dable 0 Lev. 107
bound to good Webaviour fo; (Uows, plovoking to Ducl.

Holt, Jt wag mave an drgument (ome Peats g0, that oy, coe.

a 1Peabibition would not lic out of this Couce, to the Coutt
of Donour: Wecaule as wag then (aid, noie ebet was leen
to habe gone befoe; and they ceiped on the Statuie of R. 2.
Inhich probes that if they MHould encroach upon Things, not
within theit Jurigdidion, there Houid be a Wit from the
Pavy Council to refirain them. Wut netwithfanding
this {t ag avjudned, that (n Cale of Cncroachments, 1Pe-
bibitions would lte, and it was the poper Remedp: Fo2 ¢
is the Duty and Bufinels of this Court to teRrain all man-
net of fuferio Jurisbifion, and to keep them within theiv
Boundg s and the (aid Statute wog made to give § farthet
Remevy by Privy Seal from the Councils and the Re. fon of
the additional Remedy Wwag; that Thomas €arl of Glocelter,
the then Conftable, Wwas tw great ano powerful fo2 the King's
Courts to peal with bim 5 anv belineg theve could not be gp-
plicacion to thig Court in Pacatfon, when thep proceed beiolns
and fo it wag helo by all the Judges.

JRow the fick Patter hete is, concetning the Conttitttion congiation
of the Coutt ; and no Doubt foymerly it was heln before the of this Cours,
Conftable ano Watthal, and fo ali aleng unttl the 13th of
H. 8. when the then Tonftable wasg attainted of Treulon,

Dow then came it ta be beld befoye the MWacthal alone, and
babe pou anp Pretetent befoze that Time, that it was helo be:
foye the Marhal alone? And to make it gut by IMelceiption,
pou can’t; fo2 the fit® Infance pou give, s wi:hin Time of
gPemoyy, and na ancienter than thz Court of the Councif
of York, wbith cbtained by Encroachment onlp, for fick
it was but a Conumiflion of Oyer and Terminer; pet it af-
ter 0cto in Qoundance of other Matter, and all by tbe}p great

Dower
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1 3alk. 200.

Words Ac-
tionable
Antea 127,

Potwer of the IPwelivent of the North: Qnd the Court of
Requeft was only by Cncroachment, and thep aged iike
Mafters in Chancery, and Delo Conulance of MPatters of
Law, without anpy Pelcriptions anv pet it fell at laff of it
felf, without any A& of JPacliament ; theiv Pwocels was g
Subpeeria.  And Be fatd, De never knew what o6 of Ju-
rigdition a Court of Honour hag, ag to Matters arifing
nithin Cuglang; fo2 the Statute of R. 2. pibes them Qu-
thoyity only of MWattersd ariling out of the Wealm, and
Jeats of Qrimg within the Realm: Wp wbhich they wouln
babe meant Coats nf Armg anv Eleutcheons s aud he faiv,
the Minifters of that Coutt unverfiood this dGatter of
Qems well, anv gabe Coats of Arms and kept Pedigrees of
Families ; and € thep fino People that affime Arms, to
whom 4rms vo not belang, oy at leaft thole they aflume
belong not to them, theiv wap is to poft them up, by what
Juftice 02 Law J can’t tell; and in thig Cale, what Sati(-
fadion can they make to the Plaintiff> G thep fine the De-
fenbant, Mall they enforce the Papment of it by Impzifonment?
{Ue bave a berp kuoton MWarim, that no Court Hall impifon,
but a Court of Recozd; and the Court of Honour ig nones
and the high Commifion Court had aflumed a firange Jutho-
Litp, moe indeed than vid belony to it, by the Statute of
H. 8. o2 of Queen Elizabeth, and that they catried theit
Power (o far, by Quthoitp of great Pen of the Clergy,
that were in the Commifiion, that it was hatd dealing twith
them in Weltminfter-Hall; fo2 that Court D affume a JPo1w-
er to impifon, tho® thep-could not fuftify it 5 and he fafy, ¢
were to be wifhed the Parliament would give them Juril-
Diction of {Uoyng, tevving to Difparage MPBen of Donout
anv fuch ag generallp provoke Gentlemen to fight.

Powell, 3¢ thep have Furigvidion of TUoWs concerning
Coatg of dArmg, that i3 not this Cale: Wut Here pou
fap, the TWog tend to Wreach of JPeace, and ave provo-
Ring to fight a Duel; and i (o they ave invdidable. And now
this Term it coming on in the Papet, and none appeating
for the Defenvant, the Coutt aid, that whatever Toloyr
there be to holo Plea of (ome Things before the MWarfhal
alone, there wag no IPretence to hold Plea of (o085 and
oweren the Rule fo2 ID2ehibition to fanv, and let them Hing
Creop in paciiament, (€ they will,
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Gery €9 Hopkins.

PO a Wotion of P2, Raymond, it wWag oveted gooksfof

that the Wok of Trangfer of Dtocks, aANB OthEr ajjowed as
Wooks of the Catt-Fndia Company, might be produced at Evidence.
a gryal to be bav the next Dap at Guild-Hall, 02 that the L I/ Le-
Parties might have Copies of what Part of them tbepg; Salk. 281,
pleaded to give in Cuvidence; it being a Caule betiveen 283, 285.
Parties baving Stock there, conccrning which the Action 25 5
as bought. And per Cur. There is preat Realon £02 {t, 5 Mod: 259
foz thep are VBoks of a publick Company, and kept £02 Pub. 5 Mod. 232,
lick Tranfadions, in which the Publick ate concerned; and =’
the 2Books ate the Title of the Bupers of Stocks, by Ak of

JPacliament ¢ Aud it was granted,

S. C. 1 Sal.

Brown €9 Gibbons, €9 Ux’. 206,

2 & € {0 TWowg (poke of (Wife, Wwhereby Dusband loff scandal
big Cuftomers 5 and Perdid, and under Foyty Shl. Colisand
lings Damages ; and the Dueftion wag, Wwhether there Hould oo =
be moye Cofis than Damages 2 And it wag (aivy, this was not
Damages fo2 the TWows, but 02 the confequential Oama- ,
nes 5 which, ag Wwag urged, wag not within the Statute 5 and g, 55,25,
it was (aid to bave heen adjudged, That it an ARion biought Car 2. c. o
by a Pafter, for Waitery of hig Servant; he thail not be
beid lower in Coftg, bp Realon of the Lotwnels of Damages
and fo it waglaid in Adion (o2 Slanvering a Wan's Title; anv
the Coutt agteed to the Diverfity, bettwecn Adion f62 (U0wg
actionable in themfelves, and by Wealon of confequential Da.
mane., dnd here Judgment wag enfered with a Wlank fop
Coftg, which the Coutt wete offendcd at, {o2 1t could not be

fillcd after,

Domina chgiﬂ[z €9 Whitftler. . S8.C.2Salk.
' 542, 543
OLFE and others Wwere conbicted fummatily upon the late Aidersin

Ad of Deat-fealing; and if the Defendant oag illi- 3‘;_”"“%1-

cite & injufte auxilians & affiltens prefat’ Rolfe, &c. in il- vide 1 sk
licita ¢& injufta occifione & venatione cf the {aid Deet, viz. 181, 182
perfuadendo & incitando the [(afd Rolfe, &c. to bunt and

Kk kill
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Opinion.

Kill the (aid Deers and {ending them Dogs to hunt and Kill
the faid Deer, and HDoles to cacey them away, contra for-
mam Statuti.  Gnd Whether Whiftler, ag charyed, be within
the Statute, was the Duefifon.

Gould mave two Dueftions of the Cafe. v. [Whether if the
(ows aiding and aflifting twere tataily left out of the Sta-
tute, they would be guilty within the Statute 2. Tlbhether
in Cafe they wete not, thele TUOWs would Ming them in 2
The WH0ws of the Statute ave, fuch as are aiding and af-
filting thereiny and he (aid the TWo0 therein wag the
fame thete, 1with thereof 02 thereunto; 02 he that lent bhis
Dops to punt, 8 aing in the Dunting. And this appears
from the JPramble, which hetws the Caufe of making the
Statute, which is, that notwithtanding the many Latwg made
againft unlatwulcourfing and killing of Deer, That for agmuch
a8 the Penalties ave not {ufficient to peter, divers ffurdy.
ano difouetrly IPerfong, wha confederate topether to com-
mit thele Dilopers ;s and i€ any of them be founv guilty,
which is vave, they contribute and make the Penalty iight
upon him that is (o condiged; therefoe fo2 the moe effetual
Dilcovety of fuch Perlons ; (CWbat Perlong 2 SuchPerfons as
Do canfencrate) We it enacted, &c. qnd the Lo fuch vocs
couple the Enacting Part to the Preamble. 2 Co. 15, 1 Inft.
372. 11 Co. Alexander Poulter's Cale 30 b. 31. a.  dnbv bere
it fwould be very miflchievoug, that the (WUado MHouln knoty,
that the Statute docs not extend to Acceflavics befoze the
Fagt: fFo2thenthe HRich would incite pooz ant delperate Fel-
lotwg to hunt, and (upply them with Dogs, Holes, &e And
not be punifhable within the Statute.

Obj. Thig ig a IPenal Law, and therefore to be conffrted
fivictly s an Qiving and AMking therein, muft be in the verpy
A& of Dunting.

Anfw. Quite otherwile 5 fo Aiding and Afifting is pro-
petly befoge the At pone. 12 Co. 18. Pe that gives Conlent
02 Qinte a Trelpals, 18 a pincipal Frefpaller 5 and ag much
punifhable, ag he that actually commits it. <0 ig Conlent
to make clipti®oney, Digh Trealon, ag much as the actual
MPaking. 2 Inft. 183. upon W. 1. ¢ 14. ¢Inver the @od
Aiving, come all they who Counfel, Qbet, IPlot, Confent
ajtun Cucourage the Fact, and ave not pelent at the voing of
it.

4 Se-
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Secondly. Suppsole thele TWo0g twere nat in the Statute,
yet the Defendant would be within (5 forit ig a Trelpals,
and I take it that theve is no Oiverfity betiveen the Cale of
@relpals and fFelony, ag to the Afving and AMiking; only
that tn one they ave Prncipals, and the other Acceflaries only.
ano when an et of Patliament makes anetw Laty, and makes
a Crime Felony that wag net {0 befoze, tho' there be not a
(o2 of Acceflaty s pet they Mall be Felong. Vide Palm. 141,
Qno the Cale 13H. 7. 12. upon the Statuteof 3 Ed. 1. cap. 20.
De Malefactoribus in parcis, Which Caule, He (afd, could not
be diftinguithed from thiz Cale, f02 that i3 a verp Penal
Latw 5 fo it inflicts thace Pears Jmpzilonment upon the Par-
tp, anv a Fine to the Ling, and to find Sureties nevet to
offend moe ; and fo) Default of Suretics to abjuce the King-
‘oom, befines alarge Amendment to the PPacty aggrieved s
Ano pet he that vid onlp commany, wag adjudged to incuc the
‘Penalty, which Cale he affivmen ta tun quatuor pedibus
~Ioith that netw in Queftion, .

Powis. @The Conbvidion nood by dittue of the {oivg
Qiving and AMitting thevein in the Statute, and the Sta-
tute de Malefadtoribus in parcis Bid not altet the Dffence,
but {eft it a Trelpals as it was befoe ; and that Statute gane
a compleat Remedy to the Cafes to Wwhich it div extend; but
ft onlp ertendving to PPisfeasance in ancient Parks and
Parks of Right, ag appears bp 2 Inft. 199. there did {Hill
temain preat Defect of Remedy, and no Statute againft
Deer-ftealing mentions divers and Affiters, but that of W.
& M. which has the (Uo0ws now in Dueltion, withort which,
per Lui, the Defendant could not be conbided : Ind £o2 the
Signification of the Wiows Aiing and Mkiny, He quoted

P o133,

2 Inft. 182. 1 Cro. 473. [g Grounved upon a Statute wich 7+ 7
bag not the {Uo0s Qding and AMEng in it, and if thep Cro. car.
han, the Pcelfon who food upon the Lavder, would habve 34>

becn oufied of his Clergy., And he would make a Diffe-
rence between Cales of Felony and Teelpals ; o) Acts of
IPactiament taking awap the Wenelit of Clerny in Felonp,
Do not ertend to divers and Aflifer g befoye, but that, be fain,
was in Favour of Life; but there is no Realon fo2a Hric
Conftrugion in Teelpals ¢ And this Statute, He faid, was ra-
ther to be called a Bemedial then a Penal Law, anv fonclu-
vcd that the Convicion wag goon,

Pow-
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Cro.Car.340.

T Antea 102.
* That is,
he that re-
ceives the
Offenders
alone, for
fuch as re-
ceive the
Offenders
and the Wo-
man, are
Principals,
by the very
V\?:ords of
the Statute.

Powell accord. '@ig objeften that this i a Penal Laty,
and not annexed to the Difence, but to the Petlon offending
undet (uch a Delcription, and the Afvers and Alifters there-
in 5 anp the Diftindion {s taken between Givers and ANikerg
therein, and divers and Qflifters thereunto: Pe that onip
lenng Dopg, &c. to commit the Fact, ig nop aiving (i the
Fract, but to it; (o fuch JPetlon voes not come within the De-
fceiptfon of the Statute : And he agreed a- PHan map be din-
ihy to a Felony, and pefent at the voing of it, but he affirm-
et (uch an Qider would be a pncipal Felon; but thete map
be likewile Qivers that are ablent, Wwhich in ale of Felo-
np, would oulp be QAcceffary, and upon this the Diftinction ig

‘mrounded, that one fozt ave Qiders therein, and the other

thereunto. e

2. Obj. {8, that thig is a Penal Law, anv-foy that Bealon not
ty be carticv beyond the Letter of it, by Confiruction 02 Cqui-
to ; ohich he agreed: Wut faid, That {uch ag lend Dogs 02
Doeg to tunt, ate Qivers in the Dunting, ag much ag
diders to {t, and ag much ag € they were pelent at it;

becaule the Dffence i8 Trelpals, and all divers (0 M th a

Trelpals, ate equally guilty of it, and all Principals : Sa
hoeer would perltwate a Man to voa Thing which is a
Trelpals, and that 5 p2oved in Eoidence, he Hall be a pin-
cipol Trelpafler 5 02 if the Thing to Wwhich be perlvades he
Felonp, e thall be Qcceflary to it. And if a nexw Feloip be
mave bp. 4ct of Parliament, thounh there be not a Lo fafn
of him that perlivadeg to it; pet he Mhall be an Qcceffaty if
be perfivaved befoge the Fag s (€ at the Time, be MHall be pin-
cipal Felon, if comfoxting, teceibing, &c. after, he thall be
Acceffary after. qnbd be (ain the Diftinction in the Cafe of
Finch aud Evans 128 berp nice; but Hotweber not like the
paefent Cafe, and be quoted the Cale of W. 2. c.34. 3f a
Man ravith a moreied 02 any other {oman, be Hall Have
Judgment of Lite and WPWember, and pet twhat Ation can be
moe Pecfonal and Penal than that 2 + And pet Qivers anv
Afiifters are Ranifhers within the Statute 5 even a Woman
that can’t commit the Fact per {eif, Mall be {o. dnd by the
Statute of 3 H. 7. ¢ 4. {02 ftealing of Women, &Kc. ali Fip-
ers ann Afiiffers ave [Puncipals by the Statute ; pet theremap
be an Qcceffary, as be that * veceives "em, after knowing them
to e Guiltp. And this by Conftruétion- of Law. @np the
Statute of Palefadors in Park, is a Pcenal Statute, anp
it {5 not anticred to any Fax committed, but to all Pisica-

4 30185
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3028, aud pet Aivers before the fFact, ave by Conffruction
beught unver if.  And the fitk Adisn that I find brought
upon that Statute, ‘Wwag :o Ed. 3. 11. one broke futoaPatk
and vefcued big Cattle, which wag a Trelpals, and by Loi-
fequence within the Tons of the Statute 3 and adp;udged
not within the MWeaning of it, and that the Trelpals meant
by the Statutewas an unlatwiul Dunting and Kiling of D:er.
so H. 5. 10. dction upsn the fame Statute and not guilty
pleaded 5 Juty find that the Defendant vid break the Patk in
ooer to chale. but killed no Deer, Declatation being that
be boke bis Pack anv killed his Dreer, and there he wag dv-
juored to be a MWisteassy, and JFudpment was againf him
upon that JPenal Statute, 13 H. 7. 12, & 13. {g the next
Cale that I fiud in the Wwhs upon this Statuce, twhere f¢
wag avjudged that the Defenvant’s Jnciting others to bunt,
ag a Dunting in bimlelf ; anv it ig a very firony Cale upon
fo penal a Law, as the Statute {g, Raft. Stat. 1 H. 7. c. 5.
dhat 1€ any Perlon (n Dop-Time, With Qizo2 upon his Face,
02 Paint 92 other Difguife, Wrongfully chale in the Park of
anothet, every (uch Perfon MHall be punifhed asa Felon: So
that it ig not bound up to the Dftence it {elf, and thereig
Povifo in that A& to evciupt, &c. And in Cale of Feloup,
wbether an Dience be mane Felony, 02 the Dfendet Mmiave Fe-
1on, thep that perltwade, incite, &c. would be deceffary toa Fe-
lony, anv why Mall it not be {o in Cale of FPWisdemeano too P
Qub the’ the Cale of Page anu Haywood make a Diftinion,
where Clergy 8 taken atwap from the Dfienice, and whete from
the Difetiver, unver the Tircumbances velcribed by the Sta-
tute; as in the Cale of Wurglary, that Wwhere it (8 taken
away from the ODffence, thep that ave aiding and afliting in
the Difence Mail iofe ity but where from the IPeclon offending
fo and o, be alone, and not the Acceffary, hall lofe ft: And
be (aid, that Diveclity, and allo the Cale of Evans and Finch,
mere (n favout of Life. And in the Cafle of Evans and
Finch, {f they both hav got iunto the Doute, and one of
them feeing the Poney, hav not touched it, but velived the
othet ta fetch it, would not they beth 1ole the Ciernp P dnb
the (U008 of the Statute are, that He that enters and takeg
Hocdg to the Ualue of s1. Ball lale che Wenefit of his Cler-
gy s and be faid be couin {ooncr be veconcilen to the Cale of
rage verfus Haywaood, than te that of Evans verfus Finch. foy
upon the {inion of the twa jRations, the Scots bhrought ih
the Fation of Daggers, and much Qilchict vivarile betivive
the Englith and them, to avc!li‘al‘ry:}ici) the Statute of Stab-

bing

Antea 131
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Holt contra.

Obj.

Refp.

bing Wwag mave. Suppole two Pen have a udden falling
out, aud a Stanver-ty giveg his Dagger ta one of them,
and Defives Him to Tad him, which heboes, and theMan dics 5
3 voubt whether they Mail both lole the Clergp: And he con-
cluded the Tonviction good.

Holt contra. ¥ obferhe though my three WBrothers agtee in
one Conclufion, pet thep differ 1 the Demifles. Gould {ayg,
Qivers and Afifters would be Bitiin tie Statute, tho’ there
were no MWention of them init. Powis {aps, I’ merelp be-
catife of the expreis (05 : Anv F viffer from them both in
Prewifles aud in Conclufion: Cvery 230dp knows, that thig
being a IPrnal Law, ought by Cquity and Reafon to be con-
flruet acco. ving o the Letter of if, and no farther, tho the
Fract that pou would biing unver be Within the Wealon, anp
ag Peinoug 02 moze than that wiichis cepacfled in ft. That
thig A& (g 1Penal is mok plain, fo2 bere {5 a Penalty of 30 1.
Secondly, which {8 bighly Penal, the Defenvant i putto g
funimary @rial dDiffevent from Magna Charta: Fo) it {g a
funvamental IPubiege of Enrglitbmen to be ttied by Jurp,
wbich Pavilege bas been fecured to ug by our Anceffors
many Hundcd Pears ago: Then when there is a Penalty
infliged, and a different manner of Trial from Magna Charra
inftituted, and inftead of being openlp tricd by bis Neigh-
boutg in a Court of Iukice, hall be conviied by a fingle
Juftice of Peace in a pAbate Chamber, upon the Teltimonp
of one TWitnefs; J fain would knotw if upon the Confiderati-
on of fuch a Lat, we cught not to adhere to the Letter of the

Law, without catvying CTods fatther than the natutal Senle
of them?

And let the 1Seamble be what it Will,and tecite what it will,
it ig not enough to aing them unver any Penalty, i€ there pe
not (s in the Cnading part of the Statute to vo it.

Obj. Wecaule of the Confederacy mentioned in the Statute,
it thall take in (uch ag peclivade and incite, &e.

Anfw. 3720, but by Realon theresfthe Penalty Hall begreater
upon the agual Pienvers, and their Trial moe fevete 5 and 7
nieber hearv of fuch a Rule, that becaule a IPweambple of a Sta-
tute vecites manpParticulars, and enacts a Penaitp onipupon
one of them, that the JPenaitp Mall be ertended to ail by
Confteuction. Theithe (Tows of (he Dtatute are Qivers and

2 Al
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QAfiifters therein, that ig aiding anv afifting {u the Fact ; nd
be that lends Dons and Holes to hunt, awg a GRan to hunt
and kifl, but 8 nct thereby ading in the Punting and
Rilling, Gud the Law makes a great Difference in Fra-
ming an Judigment o Cale, where ene s prelent, abetting
anv aflitting, aud where Dois aiding andaffiting, but ablent
at the Time of the Fag committed: JE one be prelent, aid-
ing and afliting in Cale of Felonp, be is IPincipal : As if
two Fight, andoue {tands by one of them with his Swon

Daatony, ye conicibutis to the acual QAdling and that is what

the Law genctalip undecltants Aivers and Qllifters to be. I
an Qe takes atoay the < fergy from one that poes fuch an Act,
and from Qiders and Afifers; yet it hall not take away Clet-
gy from the Qcceffary : And fo2 this he quoten the Cale in
Dyer 186. Where the Difference 18 tekien, bettueen the mannet
of an Inviccment of an Jeceflarp befoe; anv that is by ain-
iny and aflifting to the Thing 5 {f {t be aftcr, it ig fo2 aip-
ing and afliffing and comfoting after the fFact ;5 i€ paefent,
thep ave (ait to be aiding and afliting in the Thing.

Obj. This ig a Teelpals, anv in Trelpals all are Painci: Obi.

palg.

Anfw. Ttis very true, if the Dtatute had (nfiFed this Pc- Ref

naity unver the Mame and Denomination of a Trelpailer,
theee all that (hould be pecfwading, cominanding, 62 anp
toay contributoy before the Fad, tho’ ablent, would be with-
in it; Ca if it were after, becaule thep ave all by Law Trel:
paffers, and the Punifhment i3 {aild upon a Trelpafler, but
not becaufe be i8 unver {uch and fuch particular Civcumftan:
ces; and (o {s the Statute of Malefaiods in Packs, for it
laps the Penaitp, uot becaule they do MWilehied fn a Park
in fuch a patticutar GPanner, but becaule they are Trelpafiers
there 5 and the LU0 of the Srcatute ate not, that fuch ano
fich ag Do fo and (o Hall {ncur a Penalty, as the IR0ws are
in out Cale. aAnd if tie (Wows of the Statute de Male-
faGoribus in parcis had been, that {uch ag divp offend fo anp
fo, Mould incur (uch and fuch a Penalty, none wonld fucue
the Penalty, but fuch ag adualiy Had chalcd: AnD our Sta-
tute now lays the Penaity on oue particulur yecton, undic
thig pacticulat Civcumfance; anvnot as be 15 a Crelpaficy
at iarge, but ag be offends under {uch Cwcumitances, anb
the Cale of Evans aud Finch 8 berp ffruig n the jotat.
1 Cro. 474. Evans went mat a {Tinoow to a Q'ybambertg]n

g
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Obj.

Refp,

the Inrier Temple, and took foxty Poundsg in Money out of
it, an® all the wbhile the other wag upon the Lader without
five, anvin {iew of him that went in ; and held, that be that
ftood upon the Ladver, Hould have the Wenefit of the Clergy
upon the Statute of 39 Eliz. c. 15. dnd thete no doubt
thep both were IPrincipais in the fFact; but becaule Lletny
ig cnly taken awayp by the Statute from fuch as entet and
take atway, anv that Finch bid not cnter, he hav his Clergy ¢
Pet if Clergy bad been taken away from anp that commit-
ted Wurglary 0 Doule-breaking, there he Gould not have it.
oy the Statute b1 not take awap Clergy upon Account of
the Felonp, but upon Qccount of Felony under thele Cit-
tumftances of entering tnto the Houle and taking away: Wut
in other Cafes, Clergy (g token atwap from the Difence
of wbich be (s founo Guilty ; as in Cale of Robbety on the
Dighwap; there all that ate Robbers fhall lofe their Cler-
By; and one that gocg to tob with another, tho' he fann
at a Diftance from him and take Notbing, pet he g a Rob-
ber : 2But if Clergy were taken atvay in this dPanner, that
Iohoeber Mall meet a Pan on the Dighway, allault him (a
and (o, anv do rob Him, fhall lofe his Clergy, in that Cale
au Qbetto would not lofe His Clerpy, 1f he were not wit)-
:’n {uch a patticular Civcumance, and friily within the De.
ceiption.

Obj. The Cale of a Rape, whoeber Mall rabifh a (Wonmy,
Mall 1ofe Life and MPember, and Clergy is taken awap bp;b%
Statute, and the Qbetto Mall alfo {ole it.

3 Qnlwer, The Wealon of that ig plain, o) there the AF
thanging that which was Trelpals befoge, into Felonp, the
very opecies of the Offence {s altered thereby; the Qbet-
to8 of that Crime muft be Felong, becaule they were guil-
ty of that fFa& which is now Felonp : And the Qcceffaricg
befoze anv after Mholl be Felons, becaule they were aiding,
fnciting, &c. to a Fad which (g Felonp. Aud enery Wan
that paocures a Felonp to be done, isa Felon : So of a Crime
of a pigher Jnatures; ag if an Qct of Parliament had mave
a sFelony @realon, they that Hould be QJcceflavies, Mall be
neto Principals, becaule the Specics of the Difence is alter-
€,  dno there ig a vaft Dificrence betoeen both Cales, fop
one aiters the Nature of the Difence, the other onlp raifes
the |Penalty, when the Dffence {8 accompanied with fuch and
{uch Civcumttances s and per Lui thep that ave D ocurers of a

z Joct,
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Fact, can’t be called Qivers and @ftitfers in it, but mayp be faid
to be aiving and afliting to (€. Any mp 2B0thets habe nat
quoten one Cale that wattants their Concliifion: Anv that bhe
Bbad known the Cale of Evans and Finch enquited into, and
fcan'd fince; and that e himfelf had ofoered the Recap to
be byought to bim, and that Judbgmetit ig, as it S teport-
e by Cro. and be faid, it was an eafp Anlvoer to a Cafe, ta
fap that it was a niteone: Wut He fafd, the Auethority of it was
nevet impeached, anvd € it bad Been in Trefpals, he that
{tood upon the Lavder Yoouid bave been 1Dincipal, Wut twhen
the Q& took away Clergy undet fuch a particular Delctip:
tion and Ciccumftances, it was quite otherwile. dnd be
faiv, The Cale of Page and Haywood agreed in Point imtb
the Realon of this ; and if two quatvel, and a thitd [Perlor
ig the Incendiary ann putg them on, and o {n Truth is the
woxt of the thice, and onc of the twwo {tab the other s he
that ftabg fhall 1ofe bis Clergp, and he that (et him on
fall not 5 and the Bealon i8, becaule one i8 within the De-
fcription of the Statute, and the othet not; for Ciergy s
niot taken away from the Dffence of %anﬂaughtet, but from
the Perfon committing Banflaughter fo anv {o; pet in Teuth
be that does encoutane the other to ftab, in Confiveration
of Lawis ag much guilty as the other, uf the dpanflaugh-
ter. Wut upon the Statute of MPWalefactms in Parks, the
Statute vocg delcribe the Dfferce ag a common Trelpaly;
and taifes the Penaity upon fuch common Trelpals Donefna
Pack: But here the Statute vailes the Penalty upon a Pet:
fon who Mall, in a Park where Decr are ulnally kept, &e.
and therefole this being not within the Lecter of the Acty
ought not to be Lrought within the Cauity of it. Anvbe ¢ .u-
clubed that the Conviction sught to be quahen 5 tut the Court
wag againdt him,

Holt, TIpon a Motion o2 a 1D20bibition ta a Suit in Spitf: Probibition,

tuat thwt fo) @Tithe (oon. Dne map pelcribe it a non De-

Cro. Car.
340.

Tithes of

cimando of Tood, 02 it i3 a xood Plea that ft i8 f02 Wonhs, Sentence.

Lopping, Germs, &c. of Timber-drees of 20 Pears fand:
ing; and i€ that Idlea be Dented belot, it (s xood Caufle of ¢
1P:0bibition, but € thep veceibe and traberle tt, they map try
1t here. And per Holt, Pou nebet are too late fo2 a Pohibi- !
tion after Sentence m any Cale but sne, and that (s ywhere
the @uit is out of the Diocele,upon the Statute 23 H. 8 pou
come tan late after Sentence, becaule by pleaving poti on
theft Jutisdidion, , o
Mm Smith

Poﬂ 148.

Mod. 252.

Wood after

1 Show. 1585

172,
1 Sid. 65
3372
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Smith werfus Crofs.

ER Cur. (Ubereas a Certiorari {flued to the Coutt of

Ely, teft¢d the 12th of March, 11th of the late King, te-
tonable in Eafter-Term, to certify up all IPleag tunc nuper
levat’; and the IPlea wag levied after the Tefte and befoe
the Reton, @nv per Cur. Jt wag well remobed ; f02 a Cer-
tiorari, 88 Wwellag a Recordare, (hall temobe all Plaints pend-
ing at the Time of theiv Retoy,

Hardefty €5 Goodenough.

Reflication. T JRquifition of a forcible Cutry, remoned hither by Certio-

but fevera 1

rari, at the Suit of the Defenvant ; Page moved fo2 a Pros
cedendo befoge filing it, upon Sugpefiion that the Defendant
bad got Pofieflion of a Poule, in which there were nreat
Stoze of perifhable ©aods, and that now he would by this
means keep it till the Goovsg would be all {poiled. Per Cur.
e may award Reftitution immediately tho' we file it, if
the Defenvant voes not plead thee Peavs quiet Pofleflion im-
mediately befoye the fforce, ano that His Cftate does pet cone
tinue accowing to the Statute of 31 Eliz. c. 11. @ud per Cur,
The Pacty ought to be readp with their 1dlea in fuch a Cafe
a8 thig 5 f02 one map juftify a foxcible Entrp, i€ be were thlee
Prarg (n quict Poffefion immediately before, and that hig
Cliate poth il continue.

Auftin €9 Crisby.

E{etutugﬁ baought a Sci’ Fac’ tefted the 220 of O&ober, te-
tonable the 14th of November, anv a {econd Sci’ Fac’ of
the fame Telte retoznable the 230 0f November ; (6 by Rule of
Coutt, Defendant had four RLays from the Reton of the fe-
cond Sci’ Fac’ to pleav, which tmdeco wasg all that cemained of
the Term: They vid not pleav; the Plaintiff takes out a Fir
Fac’ vetopnable the lame iafk Dayp, to wacrant a Tetatum. Any
per Cur. ft Wag weil; f0 tho' the Defenvant has four Daps
after the Retozn of the fecond Sci’ Fac’ to pleav, pet that is g
fravour to hini; Wwhen he voeg not plead, the Judgment (s of
the Dap of the MHetoin of the (econd Sci’ Fac’.  QAnd he may
berp tocil take gut a Fi' Fac' after to wavrant the Teftatum ;
anv the Seconvary temanben a Cale, where a Fi' Fac' was
2

re-
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retopnable before the Tuvgment afficmed, any held gaod in
Favout of Srecution to wartant a Teftatum.

Gidden €9 Drury.

CEendant being undet Geeef 02 a julf Debt to get hig Judgment.

¥ Liberty, confented to gibe a {Warrant of Qttozney to th‘;jjj‘e“ of
confels Fudgment to the PlRintiff ; and there being 10 At Vide aneg -,
tonep by, the IPlatntif DD teallp vilcharge, as e petenned, 94, 115:
the Bailifis befoe the (Wattant cvecuten. pon Eramina- o0
tion of the MWatter, Holt declated, e would be berp well fa- ¢ Mod. s5,
tigfien by @ffivavits, that the Waililfs were o dilchargen; '3
foas if the Defendant hav cefuled to crecute the (Watrant,
they twould not come again anv {eizeon him, and that he wouln
have Realon {o ta belicve hefore He woulvlet the Judgment
ffand 3 and tho’ this were Debt fo2 MPonep due upon a PWoyt-

mage, pet be laiv theve cught to be Wail, Bail.
Hopkins €5 Gery.

E_ OLT in a Cale between Hopkins and Gery, declated, JE Bankrupt.
A Wanker 0y Solofmith who bas many Peoples Mg L1 Sal
nep, will vefufe 1Papment, yet Leep his Shop open, and ag i;?'r . L;j‘_”

often ag be ig avtefted gives Wail, he map by that MWeans > now. 253,
give Peference of Papment to his Friends, and when pe 5=
bag vone, He rung awap, pet fuch Papment Mall fand again® gy,
a Commiflion of Wankruptey. And this was pactiled in the

Cale of Sheppard tie Wanket, Wwho was almoft avvefted cverp

Dout i1 the Dayp fo2 feveral Daysg before he went off, and pet

gave 1Zail ag cften, and paid his Friends, and then wentand
rendzed himlelf in Dilcharge of big Wail. And he put this

Cafle, J€ A.knows B. a Gololmith, whole FNates be bas, ta

be in a veclining Condition, and C. to whom A. owes Po-

niep, comeg to demand it of Him, upon which A. ssks him it

pe will take B'g MNate in JPayment, and be 15 willing ta take

it, and A. gibes it to him; be faiv, he voubied 1f this be net

goob ]Papment, betaule bere v as net anp Actifice 02 Sure-

mise ufed, Wut A. goes to by Soods of aiother, and vf

forg fuch a JRate of Papm:nt; anv the Pacty veplies, I will

take it, if be be a gaod didan, and the otper affitms Hrm to

be good, tho' be then kuetw pim to b¢ otjerivile, that ol not

be wood Payment.
8 apme Mo
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Mandamus Mulfo mobed fo2 a Mandamus to commit Jominiftration to
Vide pf. 143 1+ S: Curia. TUe can’t Do that, but we map, to grant
antea 37,53, ADminifteation to J. S. 02 nert a-kin accoping to the Sta.

118, tute.

Couirtney eAttornat. Cir. €9 al.

Brror. &5 T upon a Juvgment in the Common Pleas pending
5 Mod. 6. a {Ueit of Crroy, and that MWatter pleaded fn Jbate-
2 Mod. 514, THENE, |

Antea 62.

Superfedeas. Holt. Ft's batd a Trit of Crroy Hould {uperieve Ere-
ﬁf?f;‘g“‘?;;: cution upon a Jusgment, and not [upetfeve an Qction ta
206,211,456 be Droughe thereupon 5 02 i€ there be a Judgment againtt a
;8?0- 300, eftato who ig allo bound in a Statute, the Crecuto map
Yelv. 157, D2ing a TUrit of Crroy, and pap the Statute, notwithFanding

Hob.72.  the Juvgment be after afficmed. Vide Yelv. 29 Cro. Eliz,
6 Mod. 130, 822

1 Sal, 321, *

1 Sid. 44,

143-240,310. Powell. it bag been beld in the Exchequer-Chamber, not
s Salk. 135 10 be a good Plea, becaule it {8 upon another Miginal, and
= Mod. 28, @ COllateral Patter 5 but that the Court would MHew all man.
43, Jo611* nev of Difcountenance of it, and therefoze would not Hoin the

Pacty ta Wail.

Holt. Thougph it be a new Driginal, pet it ig no collateral
dPatter, but the Judgment on twhich the CUrit of Crroyig
hought i the Gift of the@Akion. And ag te the Calein the
Exchequer-Chamber, be faid he had fpoke to Treby Chief Fu-
ftice about it, anv that be bad infoamevd him, it hav gone off up.
on anather MWatter, viz. That the Conclufion of the Plea was
fll, fop ft Was pet. Judicium fi the IPacty refponderi debeat
till Juagment afficimed, and not pet’ Jud’ de Billa 0 Brevi.
aud the Cale of King and Tuke wag vemembed, Wwhete it han
been helv a good IPlea in Qbatement : and the Coutt gave no
Dpinion., Vide Mich. 5 W. & M.

Principal, Per Cur. Till Bafl put in, one ig not {n Toutt, ta mode to

Intereft,

and Cofts. 02t fnn IP2incipal, Fntereft, and Cofts,
Antea 114,
6 Mod. 11.

2 Hol¢
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Holt, T nueber knetw @Honey brought into Court, and it Money
fieuck out of the Declaration in Debt upon Articles, though ¢ brovghtints
g been Done upona Wond with Condition in Debt fo2 Bent,
and in & Muatoatus eft; and be fad be hav kuown it Done in
Replevin, the Diftrels being fop Reut. And the ficlk Wotion
ever mane fo2 brnging Money inta Court upon a Mutuatus,
bav been Done bp Levinz in Keeling's Time. Note, Pereit .
wag Debt upon Qriicles: | °

Blainfield €5’ March. 5.t alk
285.

A

A Scaman vieg in the Jopapge: The Captain, aCCOWING 10 Trover.

: to the {fage among them upon {uch Dccafiong, Evidence

takes all bis Goovs and (ellg them at the dBaft, any oy

makes an JInventoy of them, and of the Rates bhe (old 2 Salk. 654

them at, anb delivered it to the Adminiftvattiy at hig Re- 655

tutn, Wwho bngs Trover foy the Things jult as they were

mentfoned in the Inbentory, and tecober'd juff the Ualue fop

Which they were fold in Damages. Due ltem in the Decla.

ration twas, that the Inteltate hav been poflefied of duodecim

dimid. Thecis de (Spirits) with a Dafh as beve, (Arglice;

twelve half Cafes. of Spirits) and alfa fitty Gallons Aqua

callide, (Aduglice, fifty Gallons of Hot-waters.) Qt the

@rial of this CTaule befoe Holt at Guildhall, be peld, that

this being Trover upon the JPoflefion of the Intetfate and cympeinvs

not guilty pleavey, that the Defendant can't give in Evi- 304, 451.

dence a (Will mave and Crecutolg appointed, but that ought

t0 habe been pleaded fn Abatement ; Wut {€ Trover Hhad been

gn the Pofleflion of the Aominiftratoy, there, upon not guilty,

be might take Aobantage of that dPatter in Coivence, And

if an Erecuto), hing Trover upon the Pofieflion of bis Te-

ftatoz, upon net guilty, be Mall nat be put to prove himfelf

Erecuto; Secus if he hav brought it upon bis own Polefion.

duno be farthet held this Alage of Delling Soovg of Dead Sea- A~

men at the dPaft to be voiv.  After {erdi# it was mobed in

Qrret of Judgment of Branthwaite, 1. That it {8 incettain , - o

fopat fg meant by Cafes. 2. @hat the Duantitp ouaht t8 Jugzment,

appeat. 3. Spirits {8 of anfucertain Senle. 4. It ought to

bave;been put into Latin, fince {t hag a Latin {lo20, 02 with

a framed ({020 and an Anglice; fop if (UoWws be (a incec:

tainly aid, that i3 net known Wbat {8 meant by ihem,

it ig flls But i€ thep be infenghle U208, no Damages ﬁ;ablg
i ¢
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See 5 Mod.
181, 324. 1
Tev.48. 1
Sid. 60, 98.
2 Lutw,
148¢9. Cum-
berba. 306.
N. Lutw.
478, &

Cumberba.
306,

Opinis Cur.
1 Salk. 219.
2 Salk. 654.
Cumberba.
306.

be intended to be piben fo2 them, and this wag agreed to
per Cur. Qnv thep all held, that Trover Wil lie fo2 a Cale
or Tub, becatife it g an indibioual Thing; but if one bring
Trover fg2 a Tub of {Uater 02 of Weet, without Hewing hoto
much, it containg, they inclined that it twas incertain, thounh
it thall be unveritood to be fo) the Tub, anv the Weer : Wut {¢
as agteed, it would lie fo2 a Trunk of Linen, for a Libarp
of Wooks, &c.

Mountague contra. Style 370. Trover by Catticr, and a
Trunk of Linen and other Watters; good after JPerdid.
Qiion fo) burning the Defendant’'s Watn, per quod he hath
loft feberal Gwbs, & quedam Ornamenta pro Equis; goou
aftet {erpict, 1 Keb. 825. 1 Vent. 17.  @he Bule before put,
if T@os be infenfible, Damages ave nat given fo2 them;
and (f they bave anp cectain Senfe, then (€ twill be well s and
be faiv, a Cafe of WBrndp 07 Spitits, was ag well knotwn
among Seamen, ag a Hunded of Feuit 02a Wottle of (Wine
among others, Vide 2 Ro. Rep. 154. fop @oodg to the Ualue of
sool 1 Sid. 98. Trov’ pro duobus Plancis Granariis, (Anglice,
{Planks of a Guanary,) wood, becaule confined to a certain
Qle anu Place. Stile 338, f02 a Libdary of Wooks, without
faping How many 0 what Wooks, Hood fo a Plece of
WBuanldy. 1 Lev. 303. pro quadam Parcell. Fili, goob,
2 Saund. 74. pro decem paribus Tegulorum & Velorum,
(Anglice, Cuctaing and Uallance) 1 Lev. 301. De tribus
Struib. Feeni, (Anglice, th2ee Cockg of Dap) 1 Keb. 237
De duoden. fili, (Anglice, @ Dozen of Thread) De uno
Mefluagio, (Anglice, the Sign of the Crofs-Leys) Stile 410,
Cro. Jac. Wood werfus Smith, De uno plumbo, &ec. fo2 a
Sack of Cou,

Holt. Dnemap bave Trover fa2 a Piece of Wrahdy though
fome be larger than others and a Libzarp of Wooks ate eafi-
Iy alcertained by the Place they were in, and asking what thep
were woth in the whole. QAnd e piit the Cale of Trover of
{o manp Ralis & Palis, (Anglice, Rails and {Pales) and though
bere the (Uoyp Hallon was (aid to have a certain Latin IRName,
that is Congius, pet Hole {aid, out $allous are not the fame
with that of the Romans: And the Cale being mobed at ane-
ther Dap upon the (Uo@ Spirits which was (aid was En-
glith 5 tmhereas by the Statute of H. 6. all Pleadings ate tg
be in Latins the Court beld, that a Cale of Spirits wag
cectain enough, and that Spirits with a Dalh might be well
| _‘ taken

t
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taken fo2 Spiritibus; and there ig the LU Galo galonis, 0
Galona galoiz, to be met With in Spelman, fop an Englith
MWealure containfog eight Pints, callcd a Gallon: And per
totam Cur. Plaintiff bav Juovgwment,

']udgmenf.
Steward 65’ Eddy.

W A Andamus to grant ominitcation to the Tife 0F EE nendoms
‘ Inteftate 0 next of Win, and it was Mewed, that for an Ad.,
there was a (Tl pretended below, and avjudy’s no CWIll; aito %‘ﬁ;ﬁ‘jfm

an dppeal of that Sentence, Wwhich being a Sulpention there- 140, &

of the Rule fo2 the Mandamus was vifchargen, per Cor. Lo 18
Zntm 1:1.0. |

Booth or Gould €9 Johnfon. 5. C. 1 Salk.

25

IJ& Affumpfit, IPlaintif veclatey, that in Confideration wrror,
1 the Plaintiff’s Teftator viv, at the Requelt of the Defen-
dant, veceive ag Suelts into big Houfe (uch Childen any find
them neceffacies, be the Defendant i pomife to pay the
Plaintif's Teftator what it Hould come to. Defendant
pleaven the Statute of Limitation {lf; and the Plaintii ve-
mutted, and had Juogment fn Common Pleas, and Crrop
thereaf bought here, and common Ereo) afign’d.  Broderick
fo2 the] Plaintif in Creo. The Apreement Was to receibe Variance

fuch Chilogen, ut Hofpites, into the Tefatoys Houle, and to ﬁg‘r’ée‘;gm
find them necefacies ; ano Averment i8, that be received s, s,
them tnto the Houle and found them JRNeceffaries, without lap:
{ny that be had received them ut Hofpites, and the Latw Boes
annee Ceberal (ubffantfal Pvileges to the Condition of an
Hofpes; fa that to veceibe) one genetally {uto an Doule and
finving him neceffaries, {8 very different from receiving him
as Hofpes, and theeefoe the dgreement not purfued 5 and
Hofpes {g a victind Thing ftom Serbants, Appentices, &c.
dnd pet it is avet'd bere, it might be, that they were rve-
ceitcd ag Servants 0 Apprentices ; and where one declares
upont an expels dgreentent, one muft buing himlelf erpreflp
tithin it. 2 Leo. §3,73. ¥ Saund. 6, 7. 1 8id. 309. Yelv. 87,
‘175. 2 Cro. 245. 1 Jones 44t. all upon a {arfance from the

Qpreement. |
Parker contfa quated Poph. 193,
Holt,
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Opinio.

Holt, €. 9. iRene of pour Cales comes up to the Cale

Vide 6 Mod. {n ueftion fop the Cale of Hargrave and Rogers, 2 Cro. 435,
221,259 8% Yely, 2. yag, A. bound himlelf in a WBonv, with a Convi-

tion, that a thitd Peclon Hould appear ta an Jction upon
eight Daps watning; and that i be were condemned, then
be woulv anliwer the Convemnation. The thitd IPerlon ap-
peats in an Qdion without eight Daps MNotice, and (8 con-
demned, that fhall not fozfeit A’s Wond; o2 he being a thira
IPeclon, can’t bo an Action to aiter the Termg of A’s dAptee-
ment; ag if A. be bound to B. to pap bim 100l. B. map
take anp collatetal Satigfaction fap it: Wut it the Convi-
tion were to pay C. 1ool. thete C. thall not veceibe anp
collateral Datigfaiion to fabe the Wond ; fop he can’t alter
the Tetng of an Agteemient mave betieen Strangers. And
ag to the Cale in Jones 441. the Confideration is, that the
Plaintiff Hall pocure J. S. to tensunce Fominifivation; fa
thete {8 an Gd to be done by J. S. ta entitle bimlelf to an
Qccion ; £o02 (€ he voes Do nothing, thougdh the other tenounces
Qominfitvation pe bag no Caule of Action; foz the Anree-
ment wag nat ta pay fo much oneyp if the othet tenouncen
Qominiffeation menetally, but i€ J. S. did ppocuce Him ta da
it; fo that Cale quite differs from this, QAnd ag to the Cale
of &t, Catharine’s Hofpital twbich pou quote out of Leon.
the duteement muft pave been thus : In Confiveration that A.
at the (pecial Inftance and Bequelt of B. twould build a Houle
i02 B. that then B. would pay bim {o much Wonep foy it.
qud in big Declavation he voeg fap, that he vid buliv the
Daule, but voes not (ap be viv at the Wequeff of B. and
he needed not to o it 5 fo2 the dgteement was not, that he
Bould build a Ppoule when the Defenvdant DId requel Him,
but the dgreement was ablolute tobuila a Houle, and to that
Qgreement he wag bought at the Requeft of the Delendant s
and he quoted. 2 Cro. 4c4. 1 Cro. 194. Tn Confidetation
that the Idlaintif at the Bequelt of the Defendant would
matty the Defendant’s Daughter, he pomiled to give him (a
much Ponep. And the Plaintiff in big Declavation abvers,
that be oin macry ber, twithout faping that it was at the
IRequeft of the Defenvant; and bLeld to be Wwel n it (elf
ithout any Requet o2 Delp of a erdict, And be put a
Cale, where the Agrecment wasg, that the Plaintiff Hould pue
bis Son agan Appzentice to the Defendant fo2 leben Pearg,andy

vide 6 Mod. that the Defendant Hould find him PWeat, Dpink and Cloaths,
359,260 The Plaintiff bought big Ackion again® the Defendant,

With«

I
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itheut averring be bav put bis Son to him €0 {even Peats
and belp, that the Action did not iie, forthere it wag Pact of
the dgteement, that he fhould put iis Son to him, and the
Drefenvant Wwag not ta provive fo2 him, if be bad not beenput
to bim ag an Apprentice fo leven Pearg, Vide 2 Jones. QAnd
per lui, the Cafe in Yelv. 175. was againtt all Reafon, Qnd
if the very Cale fn Terms wete to e adjudned sver again, he
Toould be of a contrary Opinion to it ; fo2 it wag to pap fa
much 9onep before the Plaintiff viv take His nert Journep
to London, and the Cxception taken, That the IPlaintift had
not averred that the Journey mentionen in the Declaration,
ag the 1dlaintift’s next Journep after the Axreement ; fo2 (€t
were the next, then by thefr otwn Confellion, the A&ion lap;
and {f it were not the next, than there was ansther Journep be-
foze, and then too the Qiion well brought. And he put the Cale
in 2 Saund. 373. Tate & Lewen in Canfideration that the
Plaintif’s Inteftate at the Bequeft of the Defennant, vid find
bim diverfa Veltimenta & omnia Materialia adinde {pe&ant’,
be promiled to pap bim all that be Hould vealonably veferve o2
the fame. Plaintift biungg an Action, and avers ihat be vid finv
diverfa Veltimenta & Neceflaria praed. and not a (o men-
tioned of Peceflarics, befoze but only Materialia, and that he
velerven fo much fo2 them & Pet it wag held god., And thig
was upona Juvgment by Default mob'o in Arrelt of Judrgment,
upon a Retom of a LWl of Snquicy of Damages, Vide Stile
163. Johnfon and Abington the beft tepoted ¢ ale in the whole
Bk, fo2 it is plainly and fenfibly vepoten : The Agreement
1wag, That (n Confideration the Plaintiff would deliver to the
‘Defenvant's Son, fo much {Wace as he Hhould delive, the De-
fendant pomifed to pap whac they Hhould be worth 5 and the
Plaintiff avers in his Declavation, that he vid veliver uch
©oods te the Defenvant’s Son, which were received by him,
witheut faping it was at bis Defive: Quvthat wag held good,
without any Relpect 02 Pelp of a {erdid; fo2 the Acceptance of
the Son g Tantamount to a Defite, tha he nebet Bid vetballp
pefive him. Sa here ig an Agreement, That in Conlideration
that the Plaintift Hould take into his DHoule the Defenvant’s
Chitnzen to be bis Gueltg, the Defenvant would pap him 02
theit Diet what it Hould be worth ; and the Weeach aligned
ig, That he div take them inte bis Poule and div biet
them, &c. Without (aping that they were ag Hofpites : Wug
Jure the Thing (peaks it feif, and they (Mall be (ntended to
be as Guefis, (f the contraty bow't appear of the other Sive.
v if the (Thozn Hofpes had ng)t at ali beenin the agreemen&
o :
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Judgment
affirmed.

Adminiftra-
tion.

Bona notab.
1 Roll. Abr.
408, 409.

1 Lev. 78.

2 Lev. 86.

3 Mod. 324.
3 Sal. 70,
164.

Qr. the Stat.
4, § Anne c.
16. Se&t. 27.

it Wwould be intended prima facie, That be was to receive
them ag Guefls 5 pet upon the Coidence that be agteen to
take them into bis Poule, and find them MWeat and Oyfnk,
be could not be nonfuited, and the Averment ig full and com-
pleat ag can be; and it would be a very foeign Jntenvment
ta take them to be Servants o2 dpmentices, 02 other than
Gueftg 5 anv if fuch a Thing were, it ought to Labe come
of the other Sive. And per Powell, In this very Cafe it
wag heid in the Common Pleas, ‘That taking one fnto big
Doule ano finding bim with Neceflavies, Wwas to vecefve
bim ag a Sucft, as much as if it bav been fo crpefled,
fop Ton8 fmpot fo much; and i€ it were not {o, the De-
fenvant Mouly have come with a Bene & Verum eft, and con-
fefs the teceiviug and finding JReceffaries, but atledge that

thep were there as Servants, &e. dnd Juogment affitmed per
tot. Cur.

Sir Richard Rains and the CommilJary of the
Diocefe of Canterbury.

) € Rogers a Seaman died bepoud Sea: The Place

" of bis Dabitation while in England wag Sandwich with-
in the Diocele of Canterbury, anlt he Had Bona notabilia in
other Diocelcs within the I9wvince of Canterbury, and the
Commifary of the Diocele commits Aominiffration to the
{dife, and a Credito of the Intetate {8 (et up in the Prero-
gative Court, to cite in the Toman to have her Jomini-
fivation vepealed; anv to this Suit, a IPwehibiticn was mov'd
foy, and a Bule nifi to Day. Aud now the Juvge of the Pre-
rogative Court allenging that thig was in Devogation of hig
JurisBiction, wbhich be defived to maintain s and it appeating
on the very Sugpeftion, that there were bona notabilia, (f
wag urgen, That that was a Confeflion that the ominittra-
tion committen by Him twag Dboid, and none sught to be pos
bibited to tepeal a boiv Aominiftration.

Holt. T1e do noft pobibic pou froh committing Aoming:
ftration, Wwbich you map do, if the Adbminiffration committen
by the Commiffatp be void ag you {ap ; but we prohibit
the Bepealing of an dominiftration, which foy ought we
kmotw {8 oulp committed 5 anu (€ it be by the QArchbithopy
Quatenus he ig a 9Petropolitan, though there be no Bona

3 nota-
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notabilia, it g goob till repealed, andif it be boid, he map
commit a netn Adminiffration without any wmoe ave, and
then let the tiwo Auminifiratods contend the Patter between
them : Wut we will not tepeal this, becaule it igin Devogation
of pout Jurisdiction belotw; £02 you pour felves would commit
it to this JPetlon that notw hag it. Wut all the Quetion ig,
Whether you 02 they ought to grant itr of Right? And
where you both pretend Bight, it will be bard to tet you be youe
ofon Judne s and all dependg upon the Conditution of the Pra-
vince of Canterbury ; foz2 i theve be (uch a Tilage fo2 them to
grant Perogative ddminifiration, it (s hard to hinder them
of 1t , anv the MWatter befng thus, tig fit a IProbibition Hould
g0, anb then toe will give Judgment final, and then pou map
baing TWUrit of Crroy, if you pleale.

And here it was faiy, That it Aominitfeation be commit:
ted fn a Diocele where there ave Bona notabilia, thougy fuch
Gt be ipfo fato void, pet they don’t grant a neiw Avmini-
ftration in the Prerogative Court befoge thep repeal that, anp
in that Cale they hall not be mobibited: But this bere (s vif-
ferent, being a Dueftion of Right. At laft it was propoled
ag an Erpevient, totrp the Duektion, that Sir R. R. fouln
wing Cale againtt the Commiffary, fo2 granting a Preroga-
tibe Auminiiration to the Pwejusice of bis Jurigdiction, o2
that he fhould bzing an Indebitatus Aflumpfit o) the fFees, ag
fo Bonep veceived to hig Cle. dnd the faft wag vone vp
Tonfent.

Taylor €5 Rains.

—EME before Parriage had Articles of Settlement made Baon and

' twith her futenden Husbany to this Pucpole. Sbhe befng ﬁme-_, )
pofieficd of Leale fo Pears, the Aeticles were, that (uch Pet: o iaee
{on fhouln Bave the Puofits of tie (aid Term, as the CWfe Sce Cumber-
fhouip by TUriting unver her Hand, o2 by bev lafk il ap- réz.a sz
point. @he (Woman the Dap before ber GHatviage Makes a o 21,117,
auilt, vebifing the Teult of the Term to B. anv then mar: %181;-
ries, and after Per Death, the Crecuisy appointed in that [sﬁé;%}'?
Tl would prove it in the Spiritual Courr, and the HDUSLAND 2 Venr. 19.
moned fo2 a IMehibition, upon Suggefiion, that he wag a ii‘gz‘; oI
Feme Covert at the @ime of per Death, and therefoe cOUID NOE ; sork. 555,
make a (Will 6) €recutod. 4 Co. Forfe & Hemblinge's Lale, 38l 657
QAud it wag agreed now by the Coutt and War, That a Feme i’aﬁf’ vl

Covert Hard. 463.
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e aaenpiimiavin i i

Prohibition)
after Sen-
tence.

Vide antea
137,

6 Mod, 152.
1 Show. 158,
174.

1 Sid. 65.
332.

Win. 8.

Declaration.
Demurrer to
Pare, and
Iffue to Part.
i Sal. 218,
219,

Exception 1.

Exception 2.
¥ Sal. 213,

Covert could make no TUill, but eithet ag ECyrecutrix, 0 by.
Conlent of her Husband, 02 of fuch Goods and Chattels,
ag by 9Partriage are not piben to the Husband, and that
liketwile by Conlent of the Pusbanv, And it wag agreed by the
Coutt, That thig TUL tho’ in Purfuance of a Settlement
02 Qeticles befoze Partiape, tWwas not fuch a TUiil of Wwhich
they pad anp Jurigdidion belotw, but it ameunted ta an dp-
pointment in Cquity, who Hould have the Trulf accoving
to the fafd Quticles, QAnd it Wwas farther avjudged, that if
one hag the Truft of a Term 0 Pears and dics Inteftate, hig
nert of Lin MHould pabe Aominiffration of it, and Admi-
niffration map be granted quoad, &c. as el ag an Cre-
cutop map be quoad.  And it wag likewile declared, that the
Tlay Here had been to grant dominiftration to them to whom
fhe han appointcd the Truft, and not to p0ceed by (ap of
Paobate of (Uill'; and held a Pobibition might po after
Sentence in this Cale per Cur,

Hart €9° Longfield.

pere were (eberal Countg; and Demucrers to (ome,
ahd Jflues taken uponothers, Qnd one to which there

‘wag a Demurrer was this; the Plaintif veclared, That

whereas fuch a Dap and Peat the Defenvant bas indebted ta
bim in (uch a Sum, for nourifhing Edward Longficld at the
Requeft and Inftance of the Defenvant, he the Defendant
Did promife; topap bim. There wag allo a Quantum meruit
fo2 noutf®ing the faio Edward Longfield fo; the fame Time.

@he vl Creeption was, That an Indebitatus Affumpfie
Did not e fn the Cale, & Vid. Mo. 7o1. Cro, Ca. 107, 194.
A. vefited B. to be dttomey fop J. S. and unbdertok to pap
bim big fFees, aud fuch fFees as be Hould nive to Counfel.
ﬂgu avjudged, ThHat an Indeb. would not lic againit A, 2 Vent.
30. ,

Second Cyception wag, That the fivkt Declavation being
an Indebit’ fo2 noutihing of Edward Longfield fo2 fuch a
Time, thete ig likewile a Quantum meruit 03 the (ame noy-
rifhing -which (s contradidory, that there hould be one Jgree-
ment to pap fo much, and another to pay a Sum ncertain,
and both fany, ' ‘

4 Holt,
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Holt. hete can’t be tie Agtectents, and both fanv fo?
the fame Thing at the fame Time; o2 in fuch Cale, the lak
twould veficoy the ficft, and the laft would only ftanv; but
the TWay bad been toavet them to be vifferent Childen 5 and
that ig the right wap, whena Quantam Mervit and Indebitatus
is bought fo2 the fame Thing; €02 here pou sught to multiply
Edward Longfield ag often ag pou multiply pour Declata.
tion, But ag to the other Dijedion, Can’t A. beinvebted to
B. fo2 doing goodte C? f02 (€ A. (houln fay te B. Give uch a
Quantity of Godg to C. upon my Account, and 3 will pap
you, 0 make J.S. a Cart, anv I will pap you fo; it ; fute
an Indebitacus will lie againft him (A.) in that Cale, and the
Sale p;opetly is to him upon whole Bequeft it is given, and
not to bim to whom it ig given : Wut an Indebitatus wiil nat
lte fo; being an Attoney to a thicd Perfon, becaufe i that
Cafe His being an Attoney an Recod, i8 wbat entitles him
to Debt 5 and thecefore, (€ another vo IP2omile to pap, pet
be, fo2whom be g8 an Attoney on Reco, is not Bilcharged,
and therefoe the other can’t in that Cale be liable to an In-
debitatus, qud in the Cale of the Cioth put befoze, no Adion
lies againt bim to whom it ig velivered, but only againlt him
upon whofe Bequeft it is folv., dAnd the Couct Divected the
Plaintiff taenter a Non Pros. upon all but the ficlk, and take
Juogment apon that, and (o it wag done,

Domina Regina €9 Pigeonry.

fuvicement , fop that he did put Quoddam Venenum,
(Anglice, Antimony) intoa Cup of Weer, and gave it to

]J.s.

1t Erception was, That Venenum ig Latin fo} the genetis
cal {Wo, Poilon; but not foy any Species of it, ag thig
fg; but this Creeption wag ober-tuled upon the Cafle in
Hard. 361.

T he 20 Erception was, That be wag called by the odition
of Alchymifta, which wag none atall.  2But the Court would

not guafh it, baving a frefh Wemoyp of a foul |2kice not
long befoe by intoricating 1Phplick,

Pp Syl-

Opinis.

Vide Antea
106,

Note.

Judgment.

Poifon.

See 2 Hawk.,
313.

Hale’s P. C.
216, 218.

4 Co. 446.

9 Co. 81
Kebl 52, 53.
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Sylvefter’s Cafe.
Alien Ene- € wag a French Refugee; and jto an Fiicn brought by
my pleaded. bfm, it was pleaded in dbatement, That he was an
Vide 6 o, Qlfen €nermp bom, under the Ligeance of the French Ring,
47, then fn (Uat with the Queen 5 and to this there was q

g.,,c° 16,17 Demurret, And per Cur. The Plea is gd 5 f2the’ he be a
Cro. Bl P02 Refugee, andunver the Queen's Protection, which dacg
142, 683.  enable him to (ue, pet Wwhethber big 1Pwotedion be fpecial, o2
§9I;ﬁ°“' Abr. genetal as by Proclamations, he ought to plead it.  And per
1 Danv. 325. Cur. Jfa Wit be abateable in itg (elf, as being €02 a Wwong
ffrif,l“%”-t MWan, Oelendant map (ap Petit. Jud. de Billa, becaule there
° T the Qaion i il conceived; but where the TUrit {8 well coy-
ceived, but bad fop Mifnofmer, Defendant can’t couclude ro,
dnd i€ an Qlien Cuewip come inta England without tpe
Queen’s IPrwtedion, he Mall be feized and impiloned by the
Zatw of England, and he Mall bave no Qvvantane of the Lamwm
of England, no2 foyany {lrong done to him bere; but ifhepas
i general 02 a (pecial 1920tection, it ought to come of his Sive

ih Pleaning, Per Cur.

Judgmenta-  Per Cur. ‘@0 habe Judgmient figned againft a cafual Efectar

o ! fiand, ail Things muft be verp fair of the Phaintif's Sive,

dnrea 118, £02 the Defenvant loles bis Poflefion by a fictitious 190c0¢0-
mg.

Domina Regina €5 King,

i,}%lﬁgm;n; A I Indidment of FFormery remobed up out of London,
Latin. and demucred to bere, The Caption wag, That per
st; fsf’?éli' Sacramentum of the Jucp by the Names proborum & legalium
» Hawk.-87. hominum, qui pro Domina Regina pro corpore Com. prad.
2 Levinz. — triat, jurat. & onerat. exiftentes prefentat. exiftic, quod the
’;Ifé:rfl;w_ Defenvant, &c. falfo & malitiofe, &c. quodd. feriptum Obli-
3 Sal.17x, gatorium fabricavit & contrafecit. And febetal Ereeptions

Vi 5., DeLC taken,

371,375 . .
Excepion 1. 1. ‘Tg the Caption, thete being no Tferh to the Momina-

tfue qui triat. jurat. & onerat. exiftentes ; and (¢ ft was (ai to
be Noanlente, "

3 2. -
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2. Creeption Wwag, That the Crime charged twag the Excepr. =
Fowing faiflp, whereag it couid be no Crime, if it Wwas not
trulp fouyed.

2. J€ it were a Foagety, it could not be Scriptum Obligator. Except. 3.
fo2a foused Deed is not Doligacoyy 5 theretoe it MHoulo be fop
foaging quodd. Scriptum, purpoting a TUriting Dbifgatozp.

4. Creeption, That a Fougerp to the Pwejud.ce of Rg- Except.s.
boup can't be a Crime, and the pretended Wono could be to Sal- 575
J0.-body’s IPrejudice 5 fo2 (¢ Wwas a Wond to the Sheriff of
London, fo) the Appeatance of a Petfon under Aered a die
Purificationis in ocavis Diebus, and there i no fuch Dap,
and therefeye the Mondis not accoding to the Statute, idco
Doiv ; and bp Conflequence the Fougery no Crime, becaule no
Pacjunice to any.

3ut it was refolved by the Coutt, 1. That thig InviF: Opinic Cuvie.
ment {8 to beconfivered ag if it were an Indickment of High
Crealon; and if it were fuch, it would be god notwith-
ftanding the Caption, {02 that Wwag ne Incettainty in the
Charne.

And per Holt, {Uhat Patter {8 it whether a Ban be hang-
£0 by good 02 bad Latin, and be could fhew wole Latin than
thig in many TUritg, as in the Writ of AVjournment, which
tuns thus, Rex Jufticiar. fuis ad Placita coram nobis, &c.

and ag to the 20, The fallo fabricavit {8 ag much as ta
fap, @hat be being a falle and malicioug MPWan, vid Fouge 5
and not that the Forgery was a ttue Fogery, but the Thing
f0;¢¢h tag not true, but faile.

Qnd to the 3d, That it couin ot be Obligatorium if it Wag
fogen, it ig not in Truth anv Reality binding, but in Shew
and dppeatance {t (85 and that (8 enough : Do it is an Lol
gation though a faife one.

o the ath, Tt was Helb fitt, that the O&avis Diebus may
he well underfot fop the Oftave of the, &c. Welides, thele
"Zonudg are not meerly void by the Statute, but oniy voidable ;
and thevefoe pou miuft plead the fpecial PPatter, angnot non
et Factum: @nd pou map (ap, That a forxed Wond bi;)ns

10-



152 Term. S. Hill. 1 Annz in B. R.

MNo-body, (ag in Truth it voes not) and infer from thence,that

it i3 no Crime to foyxe. Anv the Dueen had Judgment, and

. King ftood in the IPitlozp; thounh the Cale of the fiing and
g‘:;i‘eg; Queen verl, Throwbridge, Trin. 6. W. & M. fwag quotev,
s07.  Yobere Jubgment bad been veverfed upon a {Utit of Crro? {02
1 Salk. 371 foant of a JRominative Cale ta the {erh. éﬂnu bete the Cap-

tion wanted a Yetb to a PNominative Cale,

Brook €9° Bifhop.

Arreft of Relpals for beaking the Plaintiff’s Clole, and enteting

Judgment. in:o it, treading bis drafls, anv cutting (o many Trees
to the Duantity of ten Cact-loadg, and carrping them atwap
on fuch a Dap, Tranfgreffionem przd’ continuando, from
fuch a Time to (uch a Time. dup after Terdigk o2 the
PPlaintift, it wag mobev fn Jreeft of Judgment, that Oa-

Entire D, W85€8 twete entive, and Part of the Trelpals did not ife in

mages, &, @ Continuando, and ypet Damages twere given fo that tog.

Poft. 154,  QAn0 though it were objected, If it could not be continued, no

thid Damage could be given i Relpect of accoing to Butler and
Hodges's Cale ; yet under thig Continuando {eberal netn ditg
of Trelpals might be given in Ehivence, anv (o Damages ve-
cobeten fo? them,

Opinios Per Cur. The tight way in Trelpals o2 vepeatey Ats of
Trelpals would be, that on fuch a Day, and Diverlis aliis die-
bus & vicibus, betimeen (uch a Dap anv luch a Day, the De-
fendant b fo anv (0. Vide 20. H. 6. W3ut in this Cale the

Comrimnands.  Continuando ig impoflible, and therefore no Damanes coulny

2 ool be giben foy ft, and the onlp Milchief pofiible would be that

s Mod.38. Of giving other Ais of Trelpals in Chivdence by Petence of

Cumberba.  {t4 WBut that eught not to be fuffered, anv therefoe not to

23747 be intened,

5 Mod. 178.

2 Mod. 253 qnothet Creeption wag, That the Declacation Wwag gyene-
tallp of Eafter-Term, anu pet it appeaced thac the Trelpals
wag committed aftet the 21t of April, which was the Quin-

Term ad-  den, Pafch. 3ut per Cor. @hat Term wag adfourned by

1‘;;‘;‘;&;* Paclamation to the fecond Reton, which was the 2oth. Qi

" Oeclarationg Mail vefer to that 5 anv beve the Plaintiff hav

Judgment.  Judgment.

3 ) Dowina
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Domina Regina €5 Foxworthy.

€ wag attainted of Purder, fo2 the Purdet of one WhHs ardon of

ban come in Gin of the Conftable to acrck bim upen a Morder
(arrant. dnd baving obtained bis Pardon., je Was bought sec: ok
tothe MBar to plead; and it being tead, the (0D Attiné&turat’ 395

was not .

{Qbereupon Hole {aid, He wouly confiner befoye he wouln
allow it, upon whichhe was remanded ;and at anacher Tinie
the Pardon being amended, and Actinulrat’ put {n, he Wag Ainduras.
bought up, ant the IParvon aliowed, which was upon Condi-
tion that within fuch a Time be would vepair on bsard one of
the Ducew’'s Ships, aud ferbe thee Pears in (he Welt Indies
on bsard it,

and Dee mobed oy Leabe to charge him With an Qifon in
the Cuftony of the WarMal ¢+ Wut fo2 that if e could not pay
the Debt 02 find 1Bail, the Patdon might be thereby frufitaten
the Coutt would not grant Leabe,

and ft wag agteed, That i€ in this Cale after the Al Note
Iowance of the Parvon he had broke the Peace, He wight
notithfanding the Pardon, be detained £o2 that Difence ta
the Defivudion of his Parven; and in (uch Cxle be wouln
be broupgbt up bere again, and asked, {What he hav to fap
why Sentence (Hould not pals 2 Qub if he pleaved the Pat-
bon, the QAttouey General would veply the Canvition and

WBreach, &c.

Robinfon €9 Walker. . C. 1 sl

393.

tde 2 Co.10,

§ anv J. S. Biv convenire pro fe & quolibzt corum, &c. That 5Coosare,
thep 02 either of them twould lave (uch a DHP at uch a & o pag.
Piace, and pap the Plaint{f fo2 the fFretght, &c QAav the
Defentant pleaded in Abatement, that the sther Tobenanter
wag in full Life, not namen in the (Writ, AndIt bag egreed
by all, That Obligamus nos & utrumque noftrum, wag joint

ano (eheral,

T M@ Covenant the Plaintif veclaved, That the Defendant Sovenanc

Qq Bt
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Nota Diver-

Dyer 69. 19,

3 Leon. 260

S. C. 1 Sal

Cro.Jac. 343.

2 Danv. 457,

But Hole veclared, he thought there might be a Diverlity
Detueen A. and B. conveniunt & quilibet eorum convenit, and
A. & B. conveniunt pro fe & quolibet eorum 5 {02 in the ficf
quilibet eorum convenit expeflp fetbes the Lien, but pro quoli-
bet eorum fecmg to go to the Thing to be none 5 that is, that
thep both 02 either of them fwould Do it. QAnd one map cone-
nant, that be 02 A. wfll do {uch a Thing; o if two code-
nant that thep o one of them Mail vo {uch a Thing, that ig
a joint Cobenant cnly; and the TAOW conveniunt, qnv not
pro quolibet eorum, mates the Lien. 2But reliqua Cur. con-
tra.  qud no Difference beteen this and the Cale of Obliga-
mos nos & utrumque noftrum.  4nd Judgment quod relpon-
deat ulterius,

Cutting €9 Williamnts.

‘RRPR of a Jubgment fn Com’ Banc’ feberal Counts
belot, anv one of them wag upon the Cuffom of Wet-
chants, declating upan a fote given by the Defenvant tothe
IBlaintiff, Romifing to pap bim fo much Wonep anv feveral
Damages, but one Judgment fo the P1aintift belotw fop the
feveral Damages ; and now it wag afligned €02 Erroy, That
the Count upon tie Cultom of PWerchants was boid s and there-
fo2e there being one entire Judgment, ail vag void, and Judg-
ment ought to be reberfed in toto.  And the Cale of Martin
and Clerk wag quotev ag an Quthoity in 1doint.

Note bere, Woth the Damages were caft up together, any
Juogment fop them, with a Quz in toto fe attingunt tg [a
much, that i3, quod recuperet damna fua pradic. affef. qua
in toto fe attingunt to {o much, which Total compiehenos
both the Damages: Wut (o maintain this, that is, that
Fuogment might only be vever{en in pact, the Cale of Jacob
and Mills in Hob. 6. Cro. Car. 349. Were urged, Mo. 708.
fame Cale in Cfte®. Wut of the otber Sive wag quoted the
Cafe in Cro. Jac. 424. @ Judgment in Point to the contrary
fout Peavg after, where the Judgments ave vitking and upon
piffinet Laws 5 as in Dotwer, where the Judgment fo2 iRe-
coverp of the Dower i3 by Common Latw, aud to tecover
Damages by the Statute of Marlbridge, 02 i a Quare Im-
pedit; fop there {8 Juogment for the Chureh at Common
Law, and fop Damages by the Statute s and in that Care,

]

Judg-
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Fuogment may fanv fo2 one, and be redverlen fop the othet.
Aleyn 74. 1 Ro. Ab. 775. pl. 4. Qction upsn feberal Promiles,
ang feberal Damages aflefled, and one Judgment o2 both,
and upon a Ticit of €eroy it appeated, that an dtion din
not iie fo2 one of them, and therefoze Judgnient reberied in
toto. 1 Keb. 232. @he Cafe in Hob. 6. {5 tenied to be Latw,
ano {0 wasg the Cale of Bernard and Bernard. M. 22.Ca. 2. in
B. R. 2 Keb. Stile 121, 125. Qffault and Wattery apainf
thiee, one Whereof twag an Iufant, and all of them apoeated
by Qttonep and Judgment againtt oll 5 and it was teverlen
in toto, becaufe the Infant appeared by Attomep. 3 Keb. 192,
213. 1 Vent, 27, 39. 2 Keb. 506, 535. 2 Saund. 379. @he
(Way had been to cnter a Remittitur o) that Wwhich (s net
maintainable, and take Juogment €. the refl.

~ Holt. 5t hasg been helv ag you fay tn the Cale of Jacob aud opinio cun
Mills, but cectainly ever Gince the Courts habe been of a con- Hob- ¢
traty Opinion. AND there are but tiwo TUDGWENtS i the gyp
Boks, that fabour that Dpinion of revetiing Fudgment in 1 Roll. R.
patt; and F vemember to bave heard it Debated here manp >+
Peats ago, and the Coutt then were of Dpinfon, that it

would be bad fn the whele; (o2 the Wwhole Judgment ig wong,

fo2 it ig foy moe Damages than hould hsve been tecoberen,

and not fo2 fo much Damage upon one Promile, and lo much

upon another Pemile 5 o if it weve fo, it might perbaps be

feveral Judgmentg, and in Conlequence one might be rever-

fco without the other : Wut the Judgment heve (3o recober

Damna przd. hich ate the whole Damuges,

and Powell faid, be had kuotwn the Cafe of Jacob any Alein 75
Mills denicd to be Lat many a Time, and that thete ate tWen« cro, Car.
ty Belolutiong to the contrary; that is, it @ Remittitar be not 339-
entered fo2 JPart, that it willbe bad o2 all 5 f02 the Judgmene K
is of the whole: Aud they were all of Dpinion, If oue of the
Declarations were {uch, on which no Damages ought to be
recoveted, it would be bad,

dnb per Hole. 98 to that Point, e hav propofen it to all %;f’fog*s of
the Judges, and that thep vuere all of Opinion, That a De- 1, o6
clatation upon the Culiom of MWerchants upon a Mote, {ub-
fceibed by the Defenvant to the Plaintiff fo2 fo much dWonep,
02 promifing (0 muchMonep, was voiv ; fo2 it tended to make
A Rotes amount to a Spectalty, Anp Judgment fuper inde
Wwag reverled in toto.  Per. tot, Cur.

Owen
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Owen €9 Atkinfon.

FTER 1ea pleaved, and Replication and Rejoinder to
Patt, ano Jfue, Rotice of Trial with IPzovilo as ta
the other, and Rule lerved to make up the Iflue, to carrp ic
Doton to Trial; ano the Nift privs Rell being engrofled in
Pacchment, but ail the 1Dwceedingg abobe continuing in
JPaper, the Piaintiff bad Leave to amend upon Payment of
Coffs. Note pete, the Becod of Nifi prius Wwag wmave up,
tho’ the Recon abobe Wwag not; and that wag (aid to be none
frequently, and it i nebet Venicd to amend upon Papment
of Cofig, while Thinng continue in Paper : Note allo, a Cale
can’t be carvied doton to Crial by Pwnilo, till the Jflue is
mave up : dndtherefore the Defendant ought o ferve aRule
upon the IPlafutiff, to make up the Jfue,

Grovenor €9 Fenwick.

FTER a Teial at WBar, and Perdid (02 Lefees
Cjectment, a new Trial was moved fo2, upon the PBe-

tits of the Cafe, and allo upon an Affidavit brought inta
Court containing in Subftance, that the Defendant’s Litnef-
feg were kept back bp a Repozt {pread in Holland, twhere thep
were in theiv (Wap to England; that the Tlitnefles that were
alvendy comeover | had been latd by the Deels ; but the Affidavie
Did not name any who han {preav the Wepos, 0) that it Wag
by the Agents o2 IPetfons empioped by Fenwick. Qnd though
the Court were viffatisfied With the derdid, upon feveral
Realong, one whereof wag that the Tial {aftev about fixteen
DHourg, and dbundance of Ehibence were given on both fives,
yet the Jury Wwere agreed on theit TCerdii in half au Pour’s
Time. Pet the Coutt Wwould not grant a new Trial: dAnd
the Cafe of Gay and Crofs heretsfore was remembyed 5 fop
the Coutt declaved, that after a Crial at War they wouly
not cafily grant a new Jrial, mee elpecially in Cieament,
iohere the fir®t Terdict {8 not perempiozy; and Wwhete there
ig no foul IDzadice made appear in the Jury, 0 Pacty o2
Wwhom the Qerdid Was ; as keeping back of (Witnefieg, &e. (i
hich Cales alone {t Wwag dilcretionary in the Court to prant
it. And bere thep begped Leabe to wiend theiv Athdavit, Wwhich
Wwag oppoled {op this Fiealon ; thatnotw thep had leatnt of the
2 Coure
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Coutt, what wouly do their Wulinels, it wouid be dangeroug
to let them fn to (wear (t: To which Hole faiv, That it was
frequent in Chancery, after a (Tiincls hav fivon befoe a
Patter, to examine him again viva Vocein Coutt: But Set-
jeant Powis veplien, that {t wag no frequent Thing (0 to Do
o2 in all his Time, be had knowwn it Tone but tivice. Jnd
Powell declated hig Diflike of mending Affidavits, whete the
Pactp knetw befoe what wag necefary, aud hav not fwom it.

Cooper and the Hundred of Balingftoke.

2 an Qetion againft the Hunded upon the Statute of Win-

chelter, of Due and Crp, a fpecial TerdiF wag faund at
the QMlizes to this Cfed, That the Plaintif was travelling
in the Digbway, within the Hunded of Michel, Devon 5 that
thereupon he was theve affaulten, and fet upon by feveral Pa:
Tetactos to bim tnknown, Wwho took Poflefiion of him, and
carticd bim intoa Coppice hard by the (aid Highways, i the
Hunded of Bafingltoke, and thete did tob him: The Duefti-
on wag, ddbether the Hunded of Balingltoke be chargeable
with this Robbery ? Anvd this Calewasargued feberal Times
at the ar.

3 Sal, 184. 1 Show. 60. 5 Mod: 150, 160, 263. 2 Sal. 613, 614, 3 Mod. 258,

3%3. 2 Sand. 379, 580, 423. and the Cafes there cited.

And nofu this Term, the Ch. ]. Hole declated the unani:
mous Dpinion of the Coutt, that the Hundcd of Balingltoke
fs chacgeable. It Hag been enveavourcd to maintain, that
this Robbety Wwas committed in the Hundzed of M. but it
{s moft plain upon the TWowg of the Uerdii, that it wag
fwholly committed in the Hunen of B. 62 without all Que-
ftion (€ there had been tg Counties, as theyp are two Hun-
D2e0s, and be had been taken fn one Countp and caccied inta
the other, and there robbed, the Robbers mult habve been tri.
£0, wbhere the Robbery Wwag committen: Iotv then (€ the
Rabbery e committed in the Hunded of B. bp the exprels
tUomps of the Statute (¢ {8 chargeable, {o that the Dun-
12e0 Yobere the Robbery ig committen, hall be liable to make
Satigfadion {02 the Robbety : Now it {8 impoflible (n thig
Cale to make the Robbery committed in the Hunvzed of B.
to be a Robberp from the Time of the AMault, which was
in the Dunded of M. fop there i8 no manuet of RKealon to
make a Relation fn this fi{tﬂfes fo2 it (3 no iwny Iikz@ti}e

I e

S. C. 2 5al.
215,

Hue and
Cry.
Taking in
one Hun-
dred and
Robbing in
another,
A&ion lies
where the
Robbery
was.

For Alions
on the faid
Statute of
Winton, Vide
287. 4 Mod.

Opinio Curid.
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Cafe of Purder 5 mbere the strolie {8 on pne ﬂ)ng, anb the
Death on the other 5 there to fome Purpefes there is Relati-
see 1 Hawk. i1 on the fit® Dap, but not to all Purpoles; 3t Hns Relati-
QH:\C:k g, ON D make all the Lands the Pacty hod at the Time of the
2> troke piben elcheat, and to foxfeit bisiCttate fo2 Life ta the
Ting, but to other cuuateral Purpeles 1t brs not anp uch
Hale's P. C. Relation : Fo2 it a 99an be indiged, fo2 that be gabe a moy.
Koo 10l Stroke to A. on fuch a Dap, twhereot be janguifhed till
4 Co. 41, 42, WUCh a Day; and o the Jurpvoes fap, that the Pavty indiged
47- 0iD murder the Party fain on the Dap of the Stroke niben,
35 Sf" > P4 it will be bad; but they may conclude be killed bim on the
Day of bis @eaﬂ) 4 Co.41. In this Cale there {8 no Robberp
committed till the Plaintiff (s in the Hunhed of B. foy there
the Taking away is, Which ig the Fact that makes the Hunded
chargeable: ')Befmeg in the Cale befoe put of the Relation s
F€ A. give 8 modtal Lound to B. on the 3d of March fup,
pole, wherest the IDarty vieg the 1aft of March, bettueen thele
tivo Dayg C. hag received and comfoxed A. 62 {f a Conffa.
ble bav bim in big Cuffovy, anv fuffered bim to efcape betiwveen
the two Dapg, C. fhould not be acceffary to the Felonp, nop
the Conftable puilty of the Clcape of a Felon, Vide 11 H. 4.
49. Fl 4o1. ‘The Patvon of all Difences and Visdemea.
nos after the Stroke, and befole the Death, patdons the
dFurder that follows: That ig, Suppole Parvon be of all
Ditences committed by him befoe the 1oth of March, that
patvong the Stroke, anvd by Confequence the ‘f@awft that
enfues by the Death of the Pacty 5 but in our Cale, there i
not any Colout €02 a Relation s Fo2 the Az ult is not the im-
mediate and efficient Caule of the Bobbery, but is onlp the
Decafion 0y Caule fine qua non of it; therefoze thete 18 na
eceflity of a Relation to it ; and {§ there be no Relation,
then of Neceflity that ik)uuvzeu muft beliable, where the jfact
I8 tummttteu, and that is the Dunded of B.

Thig ig not a netw Cale, but Hagbeen determined altcady.
Hutton Dean’s Cafle, A. (g affaulted in one Hunded, and
flies into anothet Dpunded, fill purlucd by the Robbers in
Pur{uance of the ffault, heis there taken and robbed; and
thete {8 as much Beamn to make this Robbery telate fo the
ficft Aault, as there ig in out Cales; and there it ig held
that the Dunned n Wwhich he was whhen (ouis be onlp
charged, that (9, the Hunved in which the actual Taking a-
toay was.

And

)
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And the Cale in Goldsb. aliots this to be Lo : Ehirkeg o, colas.
came upon a Cacricr and feizend on bim and bis Lodig, and 155, 155
D20e bis Doxes into another Hunden, and there they tificp 25010k
bis Claggon ; and the Hunden where the Rifling wag,was not
chargeable, becaule it was a compleat Bobberp, by takiug
the Caceier and the HoYes into their DofeGion; and the Ri:
fling after Dogs not make 1t a greater FHobberp than i€ Wag
befoye ; but if the Cartict bad been {elt in Poilthon of g
{Wagpon and DHoles, ant onlp obliged tofeabinto that Place,
ann there the Goodg were taken from him, there the Piace
Wwhere the ©oovs had been afually taken feam bim, [ad been
charged, 3ut the teue Realon whp the Durdpd of B. {tanus
charged ig thig; Ft 18 to be knotont that the Punden (s not
charged hecaule thep DI not prebent the Robbery, but becaule
thep habe not taken the Walefacters atter 5 fop let the Pl
chief be euer (o great, if thep appebend the Walefators
within forty Daps, ag the Law fands now, Heretelow
within balf a Pear, they Hall not be charged; then beve is no
Dbligation on the Hunded of Michel, Devon; o2 there Wwag
no B.obbetp committed thete, and the Robberp and LCharge
Does not come upon the Hunded, till it be conpleated and
confummate, and thep fail of taking the Robbees within the
Time limitev ; and £02 that Default thep are charged, and ust
becaule of any Robbery commiited ; and the Hunded (8 not
pound to putlie a 9Yan fo2 an Allault, nop fo2 a Watterp eben
to Death, noy Mall thep incur any Foeftures fo2 not appee-
penving fuch Dfenvets 5 and in this Caule, there was no-
thing done fn the Hunded of M. hut the Aault ; and if there
be no Dbligation on the Hunded of M. to take the Robbe 5,
then of Jeceflity the Hunved of B. mutt vo it, becaule the

onhe 02 the ather muft.

Ob;j. Suppole an Affault be made in one HUIDID by Day, oy
anu the Pacty is cactied in.o ansther Dunded, and kept tiil
Might, aud then is there robbed n the Night-Time 5 it {3 not
tealonable in that Cale, that the Hunbed where the Robhe-
ty is committed, Houtd be chavgen, becaule the Robbery (8

by Bights

Anfw. The Remedp fails there, becaule there ig o Realon per,.
¢0 chacge the Hunded where the RRobberpy ywas committed, he-

caute it was by Night : Do i€ he be taken in the fpiguwa% bp
ay,
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L.Cro.Car. Dap, anb cateied into a diwelling Houfe within the Hunded,

* Hawk. 202, AND there toblbed, the Action fails, becaule the Hunded (s not
anflwerable o2 Robbeties committed in a Vwelling Houle 5 but-
if he bad been cactientrom the Dightway, fnto anempty ilafte
Doule and there tobbed, I Wwill not delfher any Dpinfon hoiw
that would have been: And he (afd thep wete all of Dpinion
the Hunved Houln be liable €02 a WRobbety committed in a p-

Yudgmenr.  Bate TUap. And per tot’ Cur. Judic' pro Quer.

F I NI &S
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Aiding and Affilting. 130, 131
AstiniFurat’.

T

Criomunis Erxror, G, ;z
Continnando, 153
conveniunt & quilibet Convenit
. 154
Conveniunt pro f¢ & quolibet eor.
zhid.

Dawspna &e. , 4
Deferviret, ¢¢ Defervivit, 1c6
Error communis. 93
Falfo fabricavit. 151
Ira quod. 1
Mereretur, & Merebatur., 106

Obligamus nos &~ untrumque nos-

trum. 153

O avis diebus. 15K
Quoddame Venenum. 149
Recuperet. 106
Such. 130, 132
Therein, thereof, and thereto
130, 132

Falfe Imprifonment lies, where
one is arrefted after the Re-
turn of the Writ. Page 52

Famofus Libellus of an Alder-
man. Vide Scarndal.

Feme Covert. In what Cafes the
fhall be held to fpecial Bail,
&re. 10, 63

Vide Baror and Feme.

——~——— In what Cafes fhe

Tt may



“The TABL E.

may make a Will or not.
147, 148

~———— made Defendant in
Ejettment. 70
Feme Sole having a Warrant of
Attorney toenter Judgment,
marries before ’tis entered.
Vide Judgment, and fo. 70
Felony in ftealinga Woman be-
ing an Heirefs. 101,103,132
A Fi, Fac. fraudulently execu-
ted, another Fi. Fa. may be
of the fame goods. 37
A Fi. Fac. tefted before the
Time limited in the De-
feazance, may be executed
after. 48
Foreft Laws. Quereif the Judges
are bound ex Officio to take
Notice of them. 28
Forcible Entries, &c. Indiét-
ments and other Proceedings
on thofe Statutes. 115, 116,
123, 138

Forgery. One indicted thereof,
50

Frauds in the Cuftonss, &c. How
to be tried. 99
Furnival’s Inn.  The Principal
thereof alone brings lufimul
computaffet for Duties, .
held it does not lie, for all
onght to join,

Guate- houfe Prifon, and Gaol-de-
livery there. Page 31
Grammatical Conftrution of
Words. 106, 130, 131, 149,
150, 1§51, 152, I54.
H

Habeas Corpus can't be after
Judgment. 118
Heir pleads the Statute of Li-
mitations againft an Execu-
tor.

99
Highways.  An Order of Sef

Il

fionsforinclofinga Highway
after an ad quod davspnum re-
turned, and on Exceptions
to the Order, the Writ was
quafhed.
Homine replegiando. 1In 4v5&-’;:14a7t
Cafes grantable. 9
Honour, Vide Court of Homour.
Hundred Court. Of Procefs there,
Vide Lev, Fuc, 1, 44
Hue and(ry. The taking in one
Hundred and the Robbing
inanother,A&ion lies where
the Robbery was. 157, t0 160
I

Indiétment lies for burying one
killed, before the Coroner’s
Inqueft fits. 10

—— for being communis pocu-
lator, jurator,, &c. quafhed. 52

-— for not repairing Bridges,
&e. 54

—— for Affault and taking
Goods, quaftd; not alledg-
ing a Property, &, 63

—— for Forgery. 150

for Poyfoning, 149

On Indi¢tments removed, no
JM((l)tion to be in Arreft of

adgmenttill Appearance.

In Indictments, ]Eipme for t%%
King to plead, or join in De-
murrer. Page 86

Indi¢tments and Informations
of Perjury, and Subornation
of Perjury. 100, 101

—— of Forcible Entry and
Detainer, &, quath’d. 115,

116. 123

After pleading not guilty to an
Indi¢tment, a Juftification
may be by Evidence. 40

Information for procuring a
Gentleman’s Son to marry a
Woman of ill Fame. 39
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~—~— for Drawing Perfonsinto
play, and putting falfe Dice
on them. 40
AnlInformation tried at theBar,
is not within the Statute that
gives Cofts againft the Pro-
{ecutor. 47
Infant Apprentice. Vid.Covenant.
Interefls and Cofts.Vid. Judgment.
Interrogatories. One taken by
Attachment is to be exa-
mined on Interrogatories. 31
FJoinder in AFion.Vid. Baron and
Feme, and Furnival's Inn.
Ireland. Error here of a Judg-
mentin EjeCtment there. 103
Iflue general or fpecial, how
joined and entered, and of
Copies thereof. 50,51
Vide Tit. Declaration.
Judgment and Execution. Vide
Bond and Fudgment. 48, 64
—— entered after the Death
of the Plaintiff.
— Entry of Satisfaction

thereon vacated. 13
— on a Warrant of Attorney
had by Default. 2

~—— again(t the cafual Ejettor,
in what Cafes. 118,150
Judgment. When it is tobe gi-
ven general,and when{pecial.,
Page 44

—w—— figned without a Rule
to bring in the Record, fet
afide. 47
Debt brought thercon
pendinga Writ of Error. 62
. on Condition there (hould
be no Execution till a Year
and half after. 641069
— A Difference therein, when
the Demand in the Declara-
tion is feveral and when
intire. 83 to go
—— had by Baron and Feme

inTrefpafs,for taking Goods,
&c. reversd, for that the
Wife is’not to join. 105
~— arrefted in Trover. 141, 142
— arrefted in Trefpals. 152
No Motion in arreft after
Judgment, guod capiatur pro
Fine. 100
Nor on a Certiorar: removed,
till the Defendant appeared.
39

After Judgment in Debt on
Bond, no Rule is to be for
Payment of Principal, Inte-
reft, &ve. 114
Jurisdictions. Inferior Jurifdi-
&ions ought to be thewn in
the Declaration. 103
Jurorsinan inferior Court not
agreed of their Verdi&t. 1
Fuftices of Peace. Their Orders
quafb’d in part. 10
not to be brought into
B. R. til] after Appeal. ibid.
may be bound over for
ordering Goods out of aPer-
foun’s Pofleflion to which he
claims a Right. 99

King. Time for the King to
plead ir Indi&ments, or to
join in Demurrer. 86
See concerning his watural
and politick Capacity. Page 78

' L

Leafe, Entry, and Oufler, not
to be pleaded, where one
Tenant in Common ejeéts
the other. | 39

If the Defendant in EjeCtment
has not regular Notice of
Trial, he is not to confels
Leafe, Entry, and Oufer, but
oppofe the Judgment againft
the calnal Ejector. 118, 150

4 Leale
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Leafe for a Year and Releafe,
but without Confideration
or Declaration of Ufes. 71,

73

Levari facias is not the proper
Procefs in a Hundred Court,
except by Cuftom. 1, 44

Limitations. How the Statute
of Limitations is to be plead-
ed. 5, L2, 99

Lincoln- Inn- Fields. Vide Play-
boufe,

London. Information in the
Mayor’s Conrt there, removed
by Habeas Corpus, 28, 29

M

Muandamus to (wear a Common
Council-man.

—— to{wear Church-wardens:
Return, not ele@ed, and
good. 83

to fwear a Chirurgeon

to an Hofpital, denied. 118

togrant Adminiftration,

. e 140, 143

Market-Toll, not incident to a
Market of common Right. 12

Marriage-Articles between Ba-
ron and Feme. 147, 148

Mayor of a Corporation has
no cafting Vote without
Ufage. 12

Mayor’s Court, London. Infor-
mation there for an Affaule,
removed by Habeas Corpus.

28, 29

Merchants.  Vide Cuftomn of
Merchants and Bills of Ex-
change.

Mifnofmrer pleaded of Peter for
Paul, but Refpondeat Qufter.

104
~—— A Peer may be named
Efquire in the Bail-piece,
not {o in the Recognizanceg.

2 2

o

Money brought into Court. 114,
140, 141. Vide Principal
Intereft, &c.

Monftrance de droit, the Nature
thereof. 32

Murder. Vide Pardon.

N.

NEe exeat Regnunz,in what Cafes
grantable or not. 9

Nor et Faitum pleaded fpe-
cially, and a Derurrer, .

SI
Nbon Prof. for want of a Decla-
ratiog. 2

——— in Stri@nefs is to
be entered before Execution
after Error brought, 49

~———— not to be entred on
Indi¢tments, but on Motion
and Leave of the Court. 86

On Nonfuit of a Pauper he
muft pay Cofts to be taxed,
or be Whipp'd. 114

0

Offices of Earl-Conftable and
Earl-Marfhal. 12%

Orders of Seffions, &c. Vide Fus
Jtices of Peace.

Orders for Removal of a Man
and two Children, quafthed
as to the Children. 54

——for difcharging an Ap-
prentice, quafh'd, not faying
by two Juftices. 5%

Orders general removed by a
Certiorari fpecial, ill. g7

Oyer of a Deed having no Date,

(4

---of a Writ of Scire facias, g
p

Pardon of Murders amended
and allowed, &w. 153
Parfon. Vide Probibition infra.
Parifh- Bounds. Not to be pro-
ved by the Parfon. 60
Par-
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Pavlizment. A&ion for a falle
Retorn thereto. 13, 14, 15
A Pauper nonfuited, muft ei-
ther pay Cofts, or be tax'd,

or whippd. 114

Peerage. The Right thereof de-
termined in B. R. 13, 338
A Peer or Bifhop, if excommu-
nicated for 40 Days, Quere
if an Excont Cap’ lies againlt
him. 57
Perjury, A Conviltion of Sub-
ornation of Perjury. 100
Play-houfe in Lincolr's knn-
Fields to be profecated. 17
Poifoning. An Indittment there-
of. 149
Pleadings. Of pleading the
Statute of Limitation.
Plea amended in order to bring
the Points therein to Ifiue.
\ o
Vide Mifuofnser. 7
What may be pleaded, and
what produced as Evidence
in Trover. 141
Plea. A Difcontinuance in the
Plea. 124
A Plea with a general Conclu-
fion, waves the fpecial Mat-
ter. 53
Where the Conclafion of a
Plea, &c. or abfgue hoc, or
abfque tali Canfa, fhall be
with an Averment, and not
to the Country. 105
A Plea not concluding to the
Country uponan Iflue com-
pleatly joined, good Caufe
of {pecial Demusrer. 105
Privilege of C. B. pleaded in
Abatement,without conclu-
ding to the Record. 106
~——pleaded in Abatement.

3

Replic.  That he confeated.

A 97
Plea in Abatement pending a
Writ of Error. 140
'Tis no Plea in Abatement in
Trefpafs, to fay, heisaTe-
mant in Common with the
Plaintiff. 105
Nor where twoExecutors bring
an A&ion, to fay that one
only proved the Will. 39
After Demurrer the Party has
four Days, either to join
therein or wave it, and
plead the general Iffue. 123
Vide plus of Pleading. Tit.
Debt, Executors, &c.
Principal, Intereft and Cofts. No
Rule can be therein after
Judgment in Debt and on
Bond. 114
And till Bail put in, one is not
in Court to move to bring
in Principal, laterelt, &e.
140
Privy Counfellor. Alion of
Scand. Mag. brought by him.
I07 tO 113
Procefs in the Hundred Court
is Levari fa. by Cuftom. 1,

44
Prohibition touching a Seat in
the Church, &-. 8

———to the Spiritual Conrt,
quoad the Suing there in or-
der to deprive a Parfon for
being drunk at the Sacra.
ment, and 2 Whore-mafter.

. 31

—— for an Affault and Soli-

citation of Chaftity. 78 to
8o

— in a Suit for Tithes for A-
giltment of Cattle, 113

Uu —— in



The T A B L E.

—— in a Suit for Tithes of
Wood. ' 137
~—to the Court of Homour

for holding Plea for fcanda-

lous Words. 125
Prohibitions after Sentence.
Vide 8. 137, 148

Quantune mereretur and quantum
merebatur, how conftrued in
a Declaration. 106
Quantium mernit, and Indeb. aff.
how laid in a Declaration.

146
R

Rape, Ravifhment, and Steal-
ing of Women. 17,132
Recognizance of the Peace by
a Daughter againlt her Fa-
ther. 17
Recognizance after two Terms
Appearance may be refpited,
but not difcharged. 97
=— 1n Debt cannot feize a Co-
pyhold Eftate. 38
Record. How made where one
i3 put out of Pofleflion on
an Inquifition. 32
A Recordare removes all Plaints
pending at the Time of the
Return. 138

A Recovery fuffered to other
Ules than covenanted, and
yet held good. 13 to 28

A Reddidit fe, to be before or
upon Return of the two
Scire fac’s, the Bail. 44,
77, 98

Reference. A general Submiffion
of Matters to Reference (tays
not the Suit. 38
Releafes. How they operate.
74, 75

Repairs of Churches. Vide Church-

Repairs.,

Replication. Touching Rules to
reply. Vide Pleadings, & 61
Reftitution awarded on a For-
cible Entry. 138
Returns to Writs. Vide Writs.
Falle Returns to Parliament.
13,14

—— to 2 Mandanmus. 37

Robbery.  Vide Hue and Cry.
S

Satisfattion acknowledged on
a Judgment, and afterwards
vacated. 13

Scandal of an Alderman of
Chefter, Judgment there and
Error here. o1

Scandalous Words of a Privy
Counfellor. 107 to 113

Scandal. Cofts and Damages
therein. 129

Scire fac. Error of Judgment
thereon, and Exceptions
thereto. 3,4, 6

upon a former Scire fac.
not returned. 5,6, 7, 68

——upon a Recognizance for
trying an Indi&tment.

—— againft the Plaintiff in
Error, to thew Caufe why
there thould not be Execu-
tion of the Judgment, isto
compel the Plaintiff to affign
Errots. 49

againft the Bail, who
rendered the Principal be-
fore a Judge, but he efca-
ped before the Bail- piece fil-
led, yet filed afterwards, g1

Two Scire fac’s againft the Bail,
bow the fecond muft be
tefted. 40, 96

' of the fame Teffe, but
feveral Returns. 138

3 Sig-
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Significavit on an Excommuni-
cato Capiendo, and Excepti-
ons thereto. 57to0 61, 117,

118

Statute of Compofition of two

Thirds in Number, &,

pleaded. 10,11, 16
— De Donis expounded.
23

of Limitations pleaded
by the Heir againft the Exe-
cutor, Cre. 5,12,09
Stealing of Women, Heirefles,
Felony by 3 H. 7. 101,
102, 132

Steward of an inferior Court
difcharges a Jury without
Verdi& and an Attachment.

2

A Submiflion to a Reference

generally, ftays not the Suit.

| 38

Subordination of Perjury. On a
Convi&ion thereof, the

]udgment is quod capiatur,

c. 100
Surety of the Peace by a
Daughter againft her Father.
17

T.

T4il, Tenant in Tail cove-
nants to ftand feized to U-
fes, but (uffers a Reeovery to
other Ufes, and held good,

181028

Term. Trinity-Term can’t end
on Midfummer-Day. 17

— adjourned for one Returan.

I

Toll. Not incident to a Mar-
ket (or common Right.) 12

Tolt lies not in a perfonal Acti-
on. 38

Traverfeofa Plea varying from
the Declaration. 16

 Verdi&t given on a ]

Trover. How brought and in
what Cafes. 141,142
Tr(g‘er and Converfion of a Ship,
Ce
Trial. What Affidavit neceﬂ‘aSZ
ry to grant a new Trial. 3t
— at Bar denied to be put off
on Affidavit that the Wit-
nefles were not likely to be
there, 121
After a Trial at Bar, 2 new
Trial denied. 37, 64, 156
New Trial denied after a View,
there being Evidence on
both Sides. 117
Tythes of Wood, and of A-
giltment of Cattle, & . Vide
Probibition.
V. 4
Variance between the Sci. fac.
and the Recognizance. ¢

-~——of a Deed, having no
Date, from the Declaration.
38

—— between the Declaration
and the Writ of Inquiry.

73
—— between thie Articles of
Agreement and the Declara-

tion. 143, 87
—— between the Leafe and
the Declaration. 96

-—— between the.Suggeltion
in a Prohibition and the De-
claration. 114

between the Averment

and the Agrecment. 143

uror’s

Knowledge,heis tobe {worn

thereto.

2
Venditioni Exponas. 118
Vicecomes non mifit breve. 5

50, 68

L,
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Ufes. Of Ufes at the common
Law, and by the Statute,
&re. 71,73, 75

A Covenant to {tand feized to
Ufes avoided by aRecovery,

18to 28

Ufiry. Indi&ment on the Sta-
tute of Ufury, and Evidence
therein. 128

W.

Warrant of Attorney. Judgment
entered thereon. 2,139

Warrant of Attorney to enter
Judgment, and the Party
dead before entered, yet

ood. 93 to 95

So, if it be to confefs a Judg-
ment and the Party revokes
it before entered. 95

of one under Confine-
ment, no Attorney prefent,
is by Durefs. 106,115,

139

Witnefs. The Parfon no good
Witnefs touching theBounds
of the Parifh. 63

What Affidavitof a Wit-

nels is neceflary to have a

new Trial, 31
A Witnr (s{wearing to procure
his Liberty, how far to be
credited. . 119
Words. How to be conftrued,
and of 'Intendment of
Words. 1c6, 108, 109,
130, 131, I

Writs of Sii. fu. Cr. fo. coa
. how retornable, & 5,6,
7, 30, 40, 50, 68

~— of Ca. fz. on a Judgment
after a Year and a Day
without a Sez. fa. and the

_ Prifoner in Execution E-
fcapes,Action for the Efcape,
and Judgment pro  Quer.

o o2

—— of Error Sci. fa. quafhedg.
7,8, 10

~—=— Of Withernam {uperfeded.

I
Writs of Inquiry fet afide foi
exceflive Damages, &vc. 53,

' 735 7
Women. Rape and Stealing’ osf
Women, ¢ 101, 102,
132

F I N I &




