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TO THE

RIGHT HONOURABLE

J OHN
Lord SOMERS,

Baron of Evefbam, Lord High Chancellor

ENGLAND

My Lord,

HE N both the Favonr and Severity of the
Laws were by partial and wnufual Methods

' applied to the Perfons, and not to the Cafes of

the Accufed; when the Life and Honour of an wnfor-
tunate Man depended on the Arbitrary Dictates of fome
Men in Authority ; and when the Sentence pronouced
was more Criminal than the Offence of which the Party
was too eafily convicted ; then was([your Lordfbip as far
from any Advancement to a judicial Office, as your
Fudgment and Inclinations were from the Approbation

of fuch Proceedings : But no fooner were Places of Ho-
nour and Profit in the Law made the unfought Rewards
of good and learned Men, but your Lordfbip’s Merits
entituled you to both; whofe Moderation and T emper will

make your Adminiftration juft and eafy in that lyarzozzr-
) . able




The Epiftle Dedicatory. |

‘L

able Conrt, to which Fortune had no Share in your Pro-
micticn s and whofe natwral Abilities are fo improved
by a contimmed and inflexible Study, that your Knowledge
15 not alone confined to the municipal Laws of this Na-
tion, but is gencrally extenfive to all humane Learning.

What Ser<vices may not a Prince expedt from the Wif-
dom and Vigilancy of fuch a Counfellor ¢ _And what Be-
nefit may not a divided People find by éyom' equal Dif-
penfation of ]%ﬂice, who, if they can be unsted in any
Thing, it mitft be in the general Satisfaction which all
have in your Promotion, becanfe they know thofe Canfes
which come before your Lordfhip will veceive a due
Hearing and _Attention without Paflon or Prejudice to
Perfons ; fuch Emotions being as much bencath the Great-
nefs of your Lordfhip's Mind, as they are beyond the
Duty of FTuftice, and fit only for fuch who will nei-
ther be gmded by the, Rules of Equity or Reafon ; fo
true is that Saying, Utitur animi motu qui uti ra-
tione non poteft.

The Refpect which is due to the Office of Magi-
[lrates, challengeth an wniverfal Obedience ; "but that
particular Affection and  Efteem which we have for
their Perfons, is due only to their Vertues and Me-
rits: Zﬁl'ndb/izch is that which I have, and all Men,
efpecially thofe of my Profeflion, ought to have for your
Lléra’//zip and the pgzﬁntf}gdges ;gn Weﬁmin{{er-l-)lall-,
whofe Learning and Integrity in judicial Determina-
tsons may bring the Laws nearer to Perfection; and
whofe Examples are the juft Commendation of the pre-
fent, and I hope will be the Imitation of Soucceeding Ages.

I cosld never wunderftand the right Meaning of
that Sentence, Boni Judicis eft ampliare Jurifdictio-
nem; for if that be true, then to what Purpofe were
thofe Arguments at the Bar of the Houfe of Pecrs a-
ganft fore late Fudges for retaining Bills in Equi-
ty, the fubject Miatter whereof was only tryable at the

2 Cor-



The Epiftle Dedicatory.

Common Law? Such Complaints ave now no more,
becaufe yomr Lordfbip will not ~only fupport the He-
nour and Dignity of that Court wherein you prefide
in the Beaury of Order, but will not enjoyn any other
from exerci/iZg its proper Furifdiction.

Thus will the Credit of ‘the Laws of England be
revived, and Men will acquiefce under the legal De-
terminations of - each Court; wery few Writs of Er-
ror will be brought for Error in Law, becanfe of
the jwﬂice and Stability of the f%dgmmt' in that
Court wherein it was giver 5 and wvery few Appeals,
becanfe your Lordfbip knows fo well how to temper
Equity with j[ujz‘z'ce, that he muft be a wvery angry
Man, who goes away diffatisfed with your Lordfhip's
Decree.

‘But fince the Aions of Men in greatr Places
are fibjet to the varions Cenfures of Nankind; if
any prejudiced Perfon  fhould revive thofe Difputes,
or quarrel at your Lovdfhip's Adminifiration, fuch
Complaints wonld leave no other Impreffion wpon the
Minds of impartial Men, than to convince them o
the Wrong done to yowr Lordfbip, and the Folly of
Juch Mifapprebenfions. -

My Lord, I have prefixed your Lordfhip's Name
to this mean Performance, taking this Occafion to [hew
thar great Honour and Refpect which I have for your
Lordfbip 5 mot that I am fo vain to think any Thing
berein to be worthy of your Lordfbip’s Leifure, neither
do I think it Manners to beg your Lord[hip’s Patronage,
becanfe a good Book will lgroteéi‘ it felf ar all Times,
and a bad one deferves no Protection.

I know few Books are either praifed or perufed, but
what are warranted by the commen Repute and Effeem
of the Writer, which muft be imputed to the Prejudice
and Partiality of Men, and which argues a Diffidence

2 of



The Epifﬂe Dedicatory.

of our natwral Parts, as if we did not dare to make 4
vight Ufe of onr own_Fudgments: For this Reafon 1
have concealed my Name, that a Fudgment may not
be made of the Book by the Repute of the Writer. But
I hope your Lordfhip “will not condemn my Ambition,
when 1 [ay, I am not altogether nknown to your Lord-
fhip, who am

Your Lordfhip’s

Middle-Temple,
June 22 1693.

Moft humble Servant,

7w




OF THE

"N AMES
C ASE

A,

Bbot gerfzs Rugely, 307
Abraham oerfus Cunning-

ham, 146

Adams verfzs Adams, 169
Addifon verfus Otway Mil. 233

Alford verfus Tatnel, 49
Arris azd Arris verfus Stukely, 260
After verfus Mazeen, 311
Aftry verfus Ballard, 123,312
Atkins verfus Bayles, 267
Attorney General verfus Read Mi/
299

~verfus Tuarmer Mil 106
wom———qerfus Alfton, 247
Anonymus, 7> 17> 625 94, 100,

167, 199, 206, 279, 293, 306, 314,
316, 317

| B.

BAilie’.r (Joan) Cafe,
Ballard zerfus Oddey,

Barker verfus Keat,
Barker verfus Warren,
Basket zerfzs Basket,
Baflet verfus Salter,
Beaver zerfus Lane,
Bell zerfus Knight,
Benfon zerfus 1dle,
Beaumont ger 75—
Bill zerfus Nichol,
Birch verfus Wilfon,
Birch verfus Lingen,
Blackbourn zerfus Confet,
Bridges verfus Beddingfield,
Brittam oerfzs Charnock,
Brook verfus Turner, Mi/,

315
307
249
270
200
136
217
182
37
14c
246
274
316
304
27
286
170
Brown



A Table of the Name;s of the Calfes.

Brown gerfus Johnfon, 145
Brown werfns Waite, 130 G.
G Gilmore zerfus the Executor of
Shooter, 310
CAIthrop verfus Phillips, 217| Godfrey cerfus Godfrey, 303
Calthrop verfus Heyton, 54| Goffe verfius Elkin, 239
Chapter of Southwel gerfus the Bi-| Goodwin qui tam,¢5c. verfits Butcher,
Jhop of Lincoln, 56 67
Cockram verfzs Welby, 212
Columbel zerfzs Columbel, 77 H.
Cook and others verfus Herle, 133
Cooper verfus Hawkefwel, 58| ¥ YAl verfuus Carter, 304
Crofier verfus Tomlinfon Executor; Hambleton derfus Scrogs Ml
71 296
Croffman zerfus Churchil Mi/’; 97| Hammond zerfis Howel, 218
Crowder verfus Goodwin; 58 | Harding zerfus Ferne, 177
Curtio verfxs Bourn, 61| Harman's Cafe, 176
Curtis verfus Davenant, 8|Harriss Cafe, 101
Harwood and Binks zerfus Hillyard,
D. ’ 268
_ Hayes verfus Bickerftaffe, 34
Athwood zerfus Cooper, 283 |Hickman Mil woerfus Thorn and
Dawes cerfus Sir Paul Pindar,| otbers, 104
‘ 45 [Hill zerfus Thorn, 309
Daws cerfus Harrifon, 65 |Higginfon perfus Martin, 195

Dorchefter’s (Marguefs of) Cafe, 215
Dunning zerfis Lafcomb, 267
Duck zerfus Vincent 33

Dwards verfus Roberts, 24

Edwards zerfus Weeks, 259

Ellis verfiss Yarborough, 177

Efcourt zerfus Cole, : 58

Evered zerfus Hone, 293
F.

Orreft qui tam,Cc. verfus Wire,
246

Frofdick zerfus Sterling, 269

Hill zerfus Pheafant, : 54
Hocket ¢& Uxor @erfus Stiddolp &

Uxor, ' 66
Hollis M/ verfus Carre, 86

Howard M;!’ verfus the Queen’s Tru-
ftees,

173

I‘
]’Ames verfus Johnfon, 143
James verfirs Trollup, 320
Ingram @erfus Tothil, 93
Jones’s Cafe, 198

Ipfley zerfus Turk, 193
Ironmongers Company erfus Nay-
lor, 185




A Table of the Names ‘of .the NCAlaf‘eS; |

.

|

K.

Endrick verfies Bartland, 253
l< 'The King zerfus the Bithop of
Rocbefter, 1

The King cerfis Tourvily 52
'The King zerfus Moor, 128
Keen cerfis Kirby, 32

L.

Ane czerfis Robinfon, 102
Lee werfus Brown, 69
Lever verfus Hoficr, 47
Lloyd zerfus Langford, 174

Long's Cafe, 181

M.

ARY Magdalen Bermonfeyé

222

Church,
Major cerfus Grigg, . 213
Mayor and Commonalty of London

verfis Gatford, 39
Mafon zerfius Stratton, 36
Mafon werfus Cafar, 65
Mendyke wzerfus Stint, 271
Milward oerfus Ingram, 43

Mires verfiss Solebay,
Moor cerfus Pitt,
Morris zerfus Philpot,

242
287
108

N.
Ayler zerfus Sharplefs, 23
Nichols zerfis Ramfel, 280

Norris werfus Palmer, 51
Norris oerfus Trift, 78
Northumberland’s (Countefs of ) Cafe

132
Nurfe erfius Yearworth, 8

O.
Sbafton zerfus Stanhop, 50
Osborn zerfus Wright; 296
Otway Mil werfus Holdips, 266
P.
Age zerfus Tulle ¢5 af 83
Paget cerfus Vollus, 223
Parrington zerfis Lcee, 311
Peck verfus Hill, 136
Penrice and Wyn’s Cafe, 306

Piggot verfus the Earl of Salisbury,

109
Plummer zerfis Whitchot M7, 119

Prince zerfus Rawfon, 51
| Put zerfus Rofter, 318
Q

Uadring zerfus Downes ¢ af,
176
R.
Ands Mil’ verfus 'Trip, 199
Randal’s Cafe, 308
Read verfus Dawfon, 139
Reder wverfus Bradley, 101
Reed zerfuns Hatton, 25
Richards zerfus Sely, 29
Rofe verfus Standen, 294
Rozal verfus Lampen, 42
S.
Ams verfis Dangerfield, 31

Samways verfus Eldfly, 73
Scoble zerfus Skelton, 318

Sear] verfus Long, 264
Searl verfus Bunion, 70
Sambrook verfus Fettiplace, 283
Sharp verfus Hubbard, 58

Shaw



A Table of the }Némes of the Cafes.

Shaw M:/' zerfus a Burgefs of Col-

chefter,
Shaxton cerfies Shaxton,

228
305

Shaftsbury (Earlof) eerfus Lord

‘Dighy,
Sherrard zerfus Smith,
Simpfon zerfus Ellis,
Singleton zerfus Bawtry,
Smallwood zerfiss Brickhoufe,
Smith zerfius 'Tracy,
Smith zerfus Shelberry,
Smith zerfus Hall,
Smith zerfius Feverel,
Snow & al zerfus Wifeman,
Southcot zerfus Stowel,
Spring cerfus Eve,
Squib oerfus Hole,
Strangford zerfus Green,
Staples zerfus Alden,
Steed werfus Berryer,
Stephens zerfus Auflin,
Styleman zerfus Patrick,
Steward zerfus Allen,
Stoutfield’s Cafe,
Stroud zerfus Bifhop of Bath
Wells,
Stubbins oerfus Bird & al’,
Suffeild zerfus Baskervil,

T.
TAyler zerfus Biddal,

Taylor verfus Baker,
"Thorp werfus Fowle,
2

98
103
36
168
315
204
33
31
6
60
207
240
29
227
309
313
185
141
264
77
and
183
63
36

289
214

'Threadneedle verfus Lynam, 57

'Tiflard zerfus Warcup, 279
'Townfend (Lord ) zerfus Hughs, 150
Trevil verfus Ingram, - 28
Trotter verfus Blake, 229
Turner's (§r William ) Cafe, 144
V.
VAughan verfis Wood, 56
W.
WAkeman verfus Blackwel, 7o
Walwin oerfus Awberrry,
| 2

Warden of the Fleet’s Cafe, 22? f
Waterfield werfius the Bifhop of Chi-
chefter, 118
Week's Cafe, 278
Wells zerfus Wright, 285
Whitrong verfus Blaney, 1o
Wilcox zerfus the Servants of SirFul-
ler Skipwith, 4
Wilkinfon verfus Lloyd, Mi7, 82
Williamfon cerfis Hancock, 14
Wilfon zerfus Drake, 20
Wilfon erfis Ducket, 61
Windam ( Lady’s ) Cafe, 294
Wine cerfus Rider ¢ al’, 67
Woodward eerfins Afton, 95
Wright zerfus Bull, 304
Warren ¢ Arthur, 317

DE



Termino Sanct Hill.

Annis 26 & 275 Car.II. in Communi Banco.

Coram Francifto North Milite, Capital  Fuftic’.
Hugone Wyndham Milite,
Roberto Atkins Milite, €5 % ]u_/z"z'c’.,
Willielmo Ellis Milite,

The King «werfis the Bitho okf Rochefter and Sir Francis
Clark.

2 a Quare impedit @ fpecial derdict Wwag found, where Quare Im-
tn the Cafe was thug: pedit.
The Manoz of Laburn, to which the Adbotwlon of Mod. Rep.
the Chutrch of Laburn wag appendant, 3id by the Dif: 195, Grane
folution of YPonafteries, Anno 31 H.8. come to the ofihe King
King, who granted the faid dPanoz to the ArchbiHop of fird Craute
Canterbury (excepting the 4dovowlon) and afterivardg the is cerin,
faid Archbihop regrants the fame to Wing H. 8. and the 3 2 M-
dopowion of the Church of Laburn arozeldid; and ther oher g
Ring H. 8. grants the faid dano; of Laburn & Advocation’ the Grant is
Ecclefie de Laburn dicto Archiepifcopo, ( Pebing named him good.
befoze ) dudum fpedtan’, and which wag regranted to the  3.H-&
faid Bing by the faid drchbifop, and lately belonging “'*
to the Abbot of G. &c. adeo plene ag the faid Archbithop
o2 @bbot Had it, o2 ag it wag in our Pands by any
days 02 Peang hoivloeher. ,
and whether the Adbowlon paffed by his 1af Gant,
was the Queltion.
Theee FJultices (abfente North) gabe Furgment for the
Defendant, that the Adbotwlon dId pals by this Grant.
B Fuftice



Hill. 26 & 27 Car. II. in Communi Banco.

James and
Johnfon’s
Cafe Pofkea,

10 Co. 63.

Futice Elis in pig drgument faid, That it wag plain
that wien the dPanor came o0 H. 8. the dbonfon wag ap-
pendant; but when i€ wag granted to the drchbihop, and
the ddvowion ercepted, it then became in grofls, and theve:
fo2e conld neber aftermward be appendant: 4gan dcve once
pifuniced from xHe dhanoy can never after be Pare of that
dPsnoy, Liford’s Cafe, 7 Co.

And 'tig ag plain, that befoze the Statute de Prerogativa

Regis, cap. 15. @That in the Cafe of ¢he Hing, by the Grant
of a gPanoy, the Abvowlon though not named pafied, much
moze if it be named i any Part of the Weed, ag if it be
ia the Habendum thouigh not in the Pemifles; but chat
mu® be tntended of anw ddvowlon appendant.
. dnd though Adbowlong are excepted by that Statute,
pet in cafe of Relitution, an dovowlon will pals by che
{Uo2d8 Adeo plene & integre, though not named.

Fu thig Cale there are general {odg, and the fame ag

*10Co. 63. {1y ¥ Whiftler’s €afe 5 pet thig differs from that, fo2 Pere

Poftea. At-

torney Ge-

neral againft

Turner.

Lane 11,

tig granted Adeo plene, 83 the Qbbot had it; by thofe
TWo:dg it doth not pafs, fo2 then i€ wag appendant, but
nwown 1t {8 i grofg; and if the Wing intended to pafs an
doabowion ag appendant when tig in qrofs, the Gant
lg hﬁiho Hobc 303- *

Fw Whiftler's Cafe there are the Totrdg Adeo plene, a8 int
thig, and the Adbowlon nag appendant &1il; but pet there
atre general od3 Yeve that will pald it: Adeo plene as the
Archbifhop had it, Yoill 1ot ferbe, becaufe he neber had its
netther Will Adeo plere as the Abbot had it pafs this Idbow-
fon, becaule he had it in qrofd; but Adeo pleme as the King
had it by any Ways or Means whatfoever, thofe genreral o2dg
are fufticient to pafg it

The Bing grants the dano and the Advotvion of the
Chureh of Laburn, WHich 13 ceteain, and by particulsr
Pawme, Part of what follotwg (ag fpefan’ to the Archbifhop)
is faife, fo2 i¢ never belonged to him, becaufe it was ex-
cepted in (e Grant of the dPanoy to him, but the firkk
weleviption being full and certain, the ffalfity of the
other tell not abold the Grant, efpecially twhen the Bing
18 1ot deceibed tn big Title nop in the Aalue, and when
there i3 a Certainty of the Thing granted,

Some falle Suggeffions may make big Grant void, ag
if be grant the dPanog of D. reciting that it came to
by Attainder, Wwhen it came by Purchafe, Hob. 229,

But if the Mitrecital concerng not the Bing's Title o
P2ofit, 1t doth not bitiate th2 Gant, 10 H. 2. 4. &1t John
Leftrange's Cafe, where the fitng by dice found had the
Clavdiip of a dRanog, and wakeg a Gant theveof, recitng

Juod



Hill 26 & 27 Car. IL in Communi Banco. 3

Quod quidem Manerium in manus noftras feifit’ &c. which wag
not true, yet the Gant wag heid good, becaufe it wagd
only to make that cerctain Ywhich wag certain enough be-
foze by a particular Wefeviption, S0 in Legate'g Cafe,
10 Co. 113. Wwhe2ein ig cited the Cafe of the Earl of Rutland
and Markham, t0 wiom the Nueen Had granted the Dfice
of ParkerMip, &c. Quod quidem Officium the late Eatl of
Rutland habuit, whenw in (vuth the Carl nebver hab it belfoge,
yet the Grant wag held gmd, ,

S0 alfs if egrants €o2 and in Confideration of Serbice
done, op dBowey paid s if faife, (€ aboids not theGrant, be-
caufe Tuch Confiverationg (when paft) are not matevial
whether they ave true o2 falfe. Cro. Jac. 34.

¢ the Taing fet the dDano; of D. of the Uslue of 4 L. per
Annum, §f it D> mo:e ¢ i8 ill; but {f e lec it by a parti:
cular a2, 10 then addg, Quod quidem Manerium {8 of *2Cro. 340
fuch a Qalue, ’tis gmd, becaufe the * Quod quidem {8 but
the Addition of another Certainty : So here the Adowlon
ig granted by fpecial and expefs Name, but the Claude
thar Ssllows, Dudum fpeGtan’ to the drchbithop, implies a
dniftakes and had there ben no moze in the Cafe, tHis
Ffalfity would neber habe aboided the Grant. |

Bl whew the Bing bad enumerated feveral Ways by
which he thougie he wight be intitled, a¢ {aft ag a P2oof
that Ye wag refolbed to pals it, He addg thele Wio2dg, viz.
as it is in our Hands by any Way or Means whatfoever.

Atkins Fuftice of the fame Dpinion: Where the Thing
i3 net granted by an erpeefs Name, theve, i€ a Fallity i3
in the Delcription of that Thing, the Gant ig Hoid coen
in the Cate of a common Perfon, ag if he grant Landg
Tately et to D. ity fuch a Parih, and the Landg were not
{et to D. and twere alfo ity another Parih, the Grant
ig poid, becaufe the Landg are not parcicularly named.
Anderf. 148. Heywood'g Cafe.

A fortiori i1t the Cafe of the Wing, ag if he grant omnia
illa Tenementa fituata in Wells, when tnv truth the ianhs Did
ot Tic there; foz thig Realon the Grant wag boid, becaule
it wag general, and yet reffrained to a particulat Towwn,
and the Pronoun (illa) goes though the whole Sentence,

But if a THing i3 granted by an erpzefs Name, tho'
there i3 a ffalfity in the Defcription, yet in the Cale of &
common Perfon ‘tig good. ,

as when the Subchanto? and Aicars Chozal of Lichfield
made 4 Grant to Humfrey Peto of 78 dcves of Glebe, and of
their Tythes Predial and Perfonal, and alfo of the Tythe
of the Glebe, All which ate merﬁ in the Decupation of Mar-

2 garet



4 Hill. 2.5 & 27 Car. II. in Communi Banco.

garet Peto, Which wag not true, yet the Grant wag as-
judged good, foz the io:ds All, which are not Wlo2dg of
Beteviccion, unlels when the Claufe i3 general and tie
Sentence entire, but not when i¢ ig difkined. Cro.Car. 548.

But in the Cafe of the Ling, i there ig a Falfity by
Tvbich the Bing vath a P2ejunice, and a Fality upon the
Suggeftion of the Party, it will make the Gaant void,
but every fallity will not aboid hig Grant, i ¢ be not
to his Prejudice. ) o

Wwut et the Fallity in thig Cafe be what it will, the
Adeo plene as it is in our Hands Helpg it and though, it hath
ben objected, That chele TWho2dg Witl wot help the Guant,
becaufe nothing new ig granted, that being done befoze ;
tig true, theve ig nothing new granced, but that WHich
wag befoze was not well granted till thig Claufe came,
which fuppiieg and amendg the Fallity; for now tig ap:
parent that the Bing intended to pals the Adbowlon ag
weil ag the dPanog, and thervefoze at laff grants ic, be
big Title Wwhat it will, L

Fn all Cafes where the Bing's Grant {8 void bocaufe of
any dBiltake in hig Title, tig ¢o beintended the Bing would
not make the Grant uniefg the Title were fo ag ’tis vecited,
but here ’tig apparent the Bing refolbed to grant it,

Jugment. ~ Wyndham Fuffice agreed, and Judgment wag given acs
cozdingly.

Wilcox werfus the Servant of Sir Fuller Skipwith.

Replevin, EJD Replevin, the Defendant juftifies the Taking of the

Jutification A Catele fo2 a Herriot, Which be alicdaes to be due upon

for an Her- @2ty Alienation without Notice.

Yiot. The Plainttl denieg the Herriot €0 be due upayn Aliena-
tion. And thereupon Flue i3 joined.

The Special Aerdict finds the Tenure to be by Fealty
and the RHent of 3. 1 d. (tho’ the Wefendant in Hig Avotvzy
bad alledged the RKent to be 125 4 d. and the Plaintiff in
big War to the Dboiwey had confelled it to be o) Suic
of Court, and an Perriot, which was payable uporr ehery
QAlienation with 02 without Notice,

And wihether upon thig Special Uerdid, Judgment Hould
be givenfoz the Plaintiff o2 the Avowant, was tie Doubt,

Ex parte Apon the Point of Pleading, Serjeant Jones fo2 the De-
Def. fendant {aid, it bad been objetted that the faid Avowey was
ill, fo2 ut Ballivus, &c. bene cogn’ captionem in predicto loco,

&c. but doth not fay tempore quo, &e. £02 & Pertiot (tempore

3 quo,




Hill. 26 & 27 Car. II. in Communi Banco.

quo, &c. being 1eft out) and fo doth not fay a Peyriot was
due at the Time of the taking of the Gowdg. '

Wut he anfwered, That that wag ufual and Common,
g&% of tg;at Dpinton were all the Fuiices, and {o it wag

good.

3¢ wag favther objected, That Pere i3 a Uariance be-
teen the Abolory and the finding in the Speciai Uev:
dict s The Avowant fays that the Went wag 12 s. and 4 d.
and the Jury find that it wag but 3 s 1d. De alfo faith,
that the Deviot wag due upon ebery Alienation without
fotice, and they find it due with o2 without Notice,

Wut to that e faid, the Fury habe doubted only of
the 1aff Point, o2 the Abotory was not for Aent, but
oz the Berriot; fo the Subffance i3, whether he had good
Caufe to diffrein for the Berriot o2 not,

And ag to that, the Subfance i3 fulficiently found,
Tikie the Cafe i Dyer 115. Pebt uposr WBond £o; Perfor-
mance of Cobebants, and not to do Walte, the WBreach
afligued wag that the Defendant feil’d twenty Oaks, who
pleadg Non fuccidit viginti Quercus pred’ nec earum aliquam,
the Fury find e cut down ten, yet the Plaintiff vecobered;
fo2 though the intive Allegation of the Wreach wag not
found, becaufe terr Bid not pove the FHue of Cwenty lice-
vally, yet the Subltance ig found, which ig fufficient to
make the Wond fozfeited. ,

So in Trefpals, where the Plaintif makes a Title un-
dey a Leafe which commenced on Lady-day, Habendum a
Fefto, &c. and the Fflue Wag non demifit modo & Forma,
the Jury found the Leafe to be made upon Lady-day, Ha-
bendum a confectione, and {0 1€ commenced upony Lady-day,
and nota Fefto, &c. which mufl be the Day atter the ffeaf,
pet twag adjudged £02 the Plaintift, becaufle the *Subitance

Poftea,

Wwag, whether 02 no the Plainti€ Had a Leafe to {ntitie * Moor868

imfeif to commence an dctioy, Hob. 73.

But in EjeGment 02 Replevin fuch & Declaration Had
beetr naughe, becaufe thererrr pou ave to recober the Term,
and therefoze the Title mufl be truly fot out, and in Re-
plevin pou ave to Yabe a Retorn’ Habend', but i Trefpals tig
oty by tWay of Ereule. Sed Quzre. o

A fecond Meafor i8, becaufe both Plaintiff and Defen-
dant in Pleading habe agreed the dPatter in this Parti-
cular, foz both fay the Bent was 12 5. and 4d.

'Tig a Rule in Law, that what the Parties habe agreed
in Pleading Gall be admetted though the Fury find other-
svife, 2 Al pl. 17. 18 E. 3. 13 b. 2 Co. 4. Goddard's Cafe. Fu-
ro23 ave not bound by CRoppie ad dicend’ veritatem, fo2
they ave Twotw {0 o Do, uniels tie CRopyle be within the

fame

lew, 148,
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fame Recozv, but here that which ig confelled cannog be
gpatter of Jflue, not being Lis conteftata, o
Ft bag ben objected, That in 33 H. 6. 4. b. the Plaintif
brought Webt {07 201 the FJury found the Befendant
oty otwed 1o L and the Plaintiff could never recobver.
But that mul be intended of a Webt due upon Contract
and there the leall Uaviance wil! be fatal. 38 Ho61.
dg to the fecond Uariance, 'tig wot material, for 'tig
not true as the dvowant baty faid, foz if the daccer in
Ffue e found, the Findimg ober (8 but Surplufage ; both
the Gerdin and the Avbolury agree, that the Pefondan: may
takc a Wifteefs ity Cale of Alicnation without Notice :
4nd fo he praped Judgment fo2 the Defendant.
Judgment | Che Court were all of Dpinion, that Judgment MHould
for the De- B¢ given o2 the Defendants foz what i3 agreed {n Plea-
fendant:  Ding, though the Fury ind contrary, tYe Coutrt ig not o
regards; and pere the Subfanuce of the Ffue, ag to the
Seconid Point, 18 well found fo2 the Wefendant,

Fubge Atkins told Serjeant Wilmot, twho argued £o2 the
Plaintifi, chat e Yad cited many Cafes which came not
up to the dDacter, and o VD magno conatu Nugas agere,
fo2 which Reafon F Pave not repozted his Argument,

Smith wverfus Feverel.

Cafe for "E D € Plaintifi bzought an Aetion on the Cafe againtt
fughargms the Defendant, fetting forth, That He had Rigyt of
# O common in A. and that the Defendant put in hig Cattle
viz. Horfes, Cowg, Pogs, &c. ita quod Communiam in tam
amplo modo habere non potuit.
The Defendant pleads a Licence from the Lozd of the
Erotl t0 put in Averia fua, which wag agréed to comprehend
Poas ag well ag other Cattle in the molt general Senfe.
The Plaintiff demurs, and after Argument the Coure
were all of Opinion, that Judgment tould be givern foz
the Plaintif, becaufe the Defendant in his Plea hath not
ailedged that there wag {ufficient Common left for the Com-
moners, £02 the Lozd cannot fet out to Patture fo much
ag not to leabe fufficient fo2 the Commoners.
9nd tho’ it was objected, That the Plaintiff might have
replped fpecially, and Mewn theve Wwas not enough; et it
Wwas agreed by the Court that wn thig Cafe he need not, be-

3 caufle
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c-ufe his Declavation to that Purpofe wag full enough,
and that being the very Gift of the Aaion, the Defendant
Bould have pleaded tt. '

Jt was beid indeed, that in an Aetion wpon the Cale by
the Commoner agsini the Lo20, be mull particulstiy Gew
the Surcharge: Lbut 1f the Acion be brought againk a
Stranger, {uch a SPewing ag ig heve 18 tuficient,

North dhief FJulice faid, and it was admitted, that the
Licznee being general, ad ponend’ averia, {¢ fould be in:
tended only of Commonable Cattle, and not of Pogss Sed
contra, {f the Licenice Had been fo2 a patticular Thne.

Anonymus.

A dPan dedifes Land to A. hig Deir at Laty, and debifeg Devife.
other Landsg to B. ity ffee, and faith, If A. moleft B. by
Suit or otherwife he fhall lof: what is devifed to him, and it fhail
go to B. The Wevifop dies, A. enters into th2 Landg debifed
to B. and claimg it; the Court were of Dpinion, that thig
Cntry and Claim i3 a fufficient Wreach to entitie B. (o
the Land of A. -

¢t wag alfo agreed, that thefe o208, If A. moleft B. by
Suit, &c. make & Limitation and not & Condition, Pl. Com. 420.
the Devife being to the Beir at Latws foz if it were a Con-
dition, tt defcends to him and fo 'tis boid, becaule he carn-
niot enter £02 the WBreach, 3 Co.22. Cro. Eliz. 204. Wellock
and Hamond'g Cafe. Paying in the Cafle of the cidefl Son
makes a Limitation. Owen 112,

So in the Cafe of Williams and Fry in an Ejeéione firmz
in B. R.1ately €02 Newport-Houfe.  A. vebifeth to is Grani:
daughrer, Provided and upon Condition that'fhe marry with
the Confent of the Earl of Manchefter and her Grand-mother,
tig a Limitation. ;

2dly, F¢ wag agreed, THat an Cutry and Claim i Hhis
Cafe wag a fufficient dPolefation; for when the Beiv
enters and claimg generally, i€ Gaill be intended ag Hieiy,
and the TWodg, that he fhall not moleft by Suit or otherwife,
are to be intended occafione Premifforum.

sdly, There i3 no nied of Entry to aboid anw CHate in
cafe of a Wimitation, becaufe thereby the CRate i3 deter:
mined Without Entvy o2 Claim, and the Law calis it
upon the Party to whonr it i3 Limited, and in whow
it velts till Be difagrees to it,

A. debifes Land to B. and Dig Peirg, and dies, tig in the
Devifew imumeniately, but indad til Cntry e cannot bling
a pofleffozy aceion, ag Trefpais, &c. PLCom. 412,413, 10 C(f).

2 ' 40 b.
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Nota, 4o b. Where a Pofleflion belts without Cntry, a Beverion
will bellt Wwithout Claim,

Curtis verfns Davenant.

Prohibi- Eﬁ a Prohibition, the Queltion wag, Whether if a Church
go}g‘.}h . be out of Repair, o2 being fo much out of Droer that
cannotap. V& MUtk be re-edificd, whether the Bithop of the Diocele may
point Com- Dite(t & Commiffion to impower Commiflioners to tax and
miffionersto ;ate ebety {Pavibioner fo2 the Re-edifying thereof? The
tx e P Coprt Did unanumoufly agree fuch Commiflions twere
Builamg or 233INT Lat, and therefoze granted a Pzovibition to the
Repairing 2 Spiritual Coutt, to fop a St there commenced againk
Church, = fome of the Parifionerg of White-Chapel, fo2 not paying
the Tar acco2ding to theiv Propoztio::s.

Ft wag agred, That the dpivitual Court Hath Potvet
to compel the Parih to repaiv the Church by their Eecle-
fiaftical Cenfures; but they cannof appoint what Sums
atre to be paid fo2 that Purpofe, becauie the Church-war-
deng by the Confent of the Parid are to fettle that,

das if a Wrivge be out of Repair, the Fultices of Peace
cannot fet Nates upon the Perfons that ave to vepair it,
bue they muft confent o it chemielbes.

Thele ParviBioners here who contribute to the Charge
of repaiving the Church may be fpared, but ag foz thofe
o ave obfinate and refufe to do 1€, the Spiritual Court
may proceed to Ercommunication againf theny; but there

may be a Libelto pay the Bates fet by the Church-wardeng,

Nurfe wverfus Yearworth in Cancellaria.

Bill i Can R Ichard Yearworth being feifed of Lands indfee, makes a
iﬁf”g‘gi;‘;‘_ Leafe to the Defendant Chriftopher Yearworth fo2 99
mentofa  peats to fuch die ag by bis lafk CWill he Hould divect.

Term, diterward be makes hig Wl in Writing (having then
1o Flue but hig Tife groflement enfeint) and thereby de-
nifes the fame Land o the Heirs of his Body on the Body of
his Wife begotten, and for tant of fuch Fflue, to the faid -
Chriftopher the Defenidant and hig Deirs.

Richard dies, and about a IPonty after a Son i3 bon,
fhe Son by Uertue of this Debife enjops the Land, but
Wwhen Pe attaing Hig full dge of One and twenty Pearg, e
{uffers & Common Recovery, and afterwatrdg debifes the

Land to the Complainant Nurfe, and dies.
2 @be
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Che Complainant exbibitg a Will again® the efendant
to tabe the Leafe fo2 ¢9 Pears afigned ¢o Lin, and wie:
tijer Ye mould habe it affigued 02 not, wag e Duettio,

1. 4t Wwag pretended, That an Chate in e being -,
miccd by the TN to Chriftopher, WHo wes Lefle £32 99
Pears, the Term ig thereby downed,

2. 9t wag objected, That the Tebife by Richard (o he
gnfant in ventre fa mere Wag Boid, and th:u the Compiat:
nant, who claimed by a Wevife {rour the Pofthumus, could
bave no Title, but that the Defendant to whom an Cate
weg Limited by the .1 of Richard itv Wewmaind:v Hould
take prefently, S

Wut notwithfanding what wag sbjccted, the Lo2d Weeper
Finch decreed, That the Leale which wag v Trufl, Hould
be afligrnied to the Complainnant Nurfe. )

Be faid, That at the Common Latw without all Due: Roll. Abr.
flion a evife €0 an Fnfant 1i ventre fu mere of Landg te- glF- [l)iftV'[{Ie
bifable by Cuffow as good, fo that the Doubt arifes 1. Godb.
upon the Statute of H. 8. Wwhich enact3, That it fhall be law- 325. 11 H.6.
ful for a Man by his Will in Writing to devife his Lands to any 13. 7C0.37-
Perfon or Perfox}s, §02 in thiz Cafe the Debilee not being i 2 dubitatur.
rerum naturd, i1 Stritnels of Speech is no Pevfon, and
therefore it ath been taken that fuch a Webife 8 boid,

Moor'g Rep. and ’tig left ag a Quare in the 1020 Dyer 304.

But in Two Cafeg in the Common-Pleas, one i1 the Time
when the Lod Chief FJulkice Hale wag Fudge theve, the
other in the Lod Chief Jukice Bridgman’s Time, it path
been vefoloed, That i€ there wove futficient and apt LWozds
to deferibe the Fufaut, thougy in ventre fa mere, tie Levife
might be good. , _

15Ut int the King'g-Bench the FJudges fince have beety di-
bided upon thig Point, that ag the Law Fands now ap-
judaed, thig Debife in our Cafe feems not o be good:
wBut Hould the Cafe come now in quekion, hefaid he wag
niot fure that the Law would be fo adjudged ; fo2 'tis hard
to difinperit an Peiv o2 want of apt TWozdg to defcribe
hin, and 'tig all the Keafon inv the Wozld, that a dPan’s
Futent, lping in extremis, when moft commoniy Ye ig de-
ftitute of Countel, Mould be faboured.

C Whitrong
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Whitrong werfus Blaney.

Procefs in- Ti}a?}%‘ Tetw the Coure delivered theiv Opinions in
€0 VW ales. thig Cate, North Chief Fuftice, who had heard no
Arguments Percin, deing ablent,

The Cafe wag thig: The Plaintiff upon a FJuigrent
in i Court fues out @ Scire Facias agatntt the Heaw and
the @ertenants, which wag vireced o a Shevifl of Wales;
the Pefendant iy returned Cercenant, but he comes in
&Y pleads Non tenure generally, and traberfes the Re-
ticia o ¢he Plaintifi demurs.

s eoints werve fpokietr o in the Cafe,

1. Tkether the Defendant can trasverfe the Sherifi's
Reecurn 7 dno alithe Theee Fukticcs agresd that he cannot,

2. {ABether a Scir’ Fa', Ca’ Sa’, Fi' Fa’, &c. would lie into
Wales o & Fudgmenit Pere at Wefltminfter ; And they agreed
it would well 1re.

AnTndi@-  Ellis Jutice agreed, I€ Judgnment be given in Wales it
ment may could not be remobed mto the Chancery by Certiorari, and
‘;%ig‘f:; .. fent ither by Mittimus, and then Crecution taken out
" upon that FJuodgment bere, becavfe fuch Fudgments ave to
be ercouted in thetr proper FJurigdictions, and fuch was
the Relolution of the Jubices and Warong, Cro. Car. 34.
- But on 3 Fudgment obtained yhere, Crecution may go
into Wales. 20 €yecution can go into the Ille of Man, be-
caufe *tig no Paret of England, but Wales 18 united to En-
gland by the Statute of 27 H. 8. c. 26. And therefoze it Bedo
X Het. 20, 8N3 Piper's Cafq, 2 Bulftr. 156. it' wag beld, that fuch a
2 Cro. 484. CAtit of Erecution goes legally into Wales.
The Opini- e faid, e had a Bepost of & Cale in 11 Car. 2. Wwhere s
:;;fj f{{‘(;" dPotion wag made to qual an Elegit into Wales; bt it
395,g2'sand,' wag denied, fo2 the Court agreed the LUrit Wwell ifued.
104. Twifden  Some habe made a Rifievence becween the King's-Bench
denied it. @11 the Common Pleas, ag if an E€recution might go into
Wales ttpont 8 Fudgment obtaimed in the King'e-Bench, byt
aliter if tnn the Common Pleas.

WBut the Law ig the fame i both Courts, Mich. 1653.
between Wyn and Griffith, this bery Cafe came in quettion,
and theve i¢ wag held, that Erecution goes into Wales ag
well ag into any Pare of England upon a Judgment in
the Courts of Weltminfter.

1 gjn
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G5 2 Bulftr. 54. Hall verfus Ro"cheram, it was peld that a
Ca’ Sa’ (pall go into Wales again® the Bail upon a Judg:
ment recobered T the King’s-Bench Hete againtt the P2in-
cipal,

Df the fame Dpinion was Jufice Atkins, and that the
efendant cannot aver agamt the Sherifi’s RVeturn,
noz a Wibop’s Certificates and the true Realon is given
by mip Lo020 Coke ity 2Inft, 452. f02 the Sheriff ig but an
Dificer, and hath no Way in Court to juftify His Return,

Fw Tpecial Cafeg, Creeption may be made to the She-
ritt's Beturn s but thig is by Weafon of the fpecial Probi-
{ion that 13 mave o2 the Doing of (€ by the Statute of
W. 2. cap. 39. &g 11t cafe Two fmail JAues be returnen, o2
that the ©periff return a Refoous, the earty in His Abey-
ment muft alietae of what Jalue the FHucs ave.

2dly. That notwithTanding the commen Sayping, Breve
Domini Regis non currit in Walliam, pet a Fi’ Fa', Ca’ S/, 02
any CGrecution whatfoeber, may iffue into Wales upin a
Fudbgment obtained Yere : And co p2obe this, he conlideved,

1. Hotw Wales formerly ffood in relation to England.

2. Hotwit Fod befoze it was united by the Statute of H. 8.

3. Potw it now gandg fince the Union,

1. dnd ag to the Firl of thefe, England and Wales tere
once but one Pation, they ufed the fame Language,
Laws and Rejigion, and {o continued il the Time of
the Roman Conquef, befoe which they were both compze-
hended under one Name, viz. The Ifle of Great Britain,

But when the Romans came, tHofe Britains, Wwho would
not fubwmit to their Pokiec, betosh tyemfelves to fuch
Places wyere they thought themfelbes moff fecure, Wwhicy
wete the dPountaing tn Wales, and frone whence they
came again, foon after the Romans twere dzobe away by
their Diflentions bere, and thet thele Britains erjoyed theit
ancient Rights, as befoze.

After thig came the Saxons and gabve them another i
furbance, and then the LWingdom wag dibided into aw
Deptatchys and then alfo, and not "¢itl then, began the
Weldh to be diffinguified from €he Englith ; but yet at thae
Time they had great Pollelions it England, iz Gloucelter,
Part of Worcefter, Hereford, Shrewsbury, which they fiept "eill
King Offa d2obe them out of the plain Countries, snd
made them fiy for Speltet into thofe Pountainsus Pares
in Wales, wbere they now cotrtinue, Cambden 15, End ¢ig
obferbable, that though Wales had Lings and Princes,
yet the fing of England Had ?upcrxonty ober the, f%z,to

2 {1y
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pim they were Pomagers, Cambden 67. The WI02D Princeps
tmplyinga SubodinateDignity, Selden’s Titlesof Honor sg3.

2dly. During the Time of the Separation, Wales phad
piftinet Lawg and Cuffomg from thofe iin England, Whetce
that Saying took it3 Cffect, viz. Breve Domini Regis non
currit in Walliam : pet tbej%am'ament of England befoze that
Time made Lawg to bind Wales; g the 4t of 25 Edw. 1.
fo Confivmation of the old great Chaveer of the Liberties
of England and of the Fozrefs, which enads, That cer-
tain Duticg Mall be paid o2 ebery Sach of Wosl. .
erpozted out of Wales. 2 Inft. 531. ' '

So the Statute 3 Edw. 1. cap. 17. 1which aives Remedy
if a Diftrefs be taken and detained {n a Caltle, and upon
Deliverance demanded by the Sheriff, if the Lozd of the
Cafltle mould rvefufe, e might raife 51)2 Pofle Comitatus,
and beat doton the Caltles and if fuch Wecainer o2 iRe-
fufal be in the darches of Wales, the ing, ag the Sta-
tute faith, i3 Sobereign Lod of all, and Hall do Righe
upon Compiaint; and the Conquet wasg roc made till
9 E.1. fo that at that Time Likewife, though Wales had

Vaugh. 400 92i:ced of (€3 cYon, vet the Hings of England were So-
vereigng to thofe Princes; and though they Had Laws
of theiv own, yet twere they bound by thofe that were
wade ere; and though tueir Pinceg had oinary Re-
medial TUrits, yet i Cafeg ertraodinary. the Bing's
arics Heve run into Wales; and it tvag not for Want of
ower, but becaule there wag no fieed, fo2 that it went
fo feldom 5 and when the Bing's Cdric did iflue, i€ wag
neceflary to divert it €0 the Sheriff of an Englith County,
fop Wales wag not thesy dibided into Shiress but after-

*21nft.1gs. patds by the 4ot called Statutum Wallie, 12 Edw. 1. * {t mag

4Inft 239. pipided into Sir Counties, and then again by the At of
27 H. 8. cap. 26. it Wag dibided into the other Six Countieg,

But during this Time there Wwere frequent Poftilities
between England and Wales, unitii by the Conqueft in Edw.1’s
Time they toere umnited,

"Tig peetended, that H. 3. Father to Edw. 1. was the Con-
queroy, and 'tig probable fomething confiderabie might be
donie ity Yig Time; pet the ablolute Conquefl of the whole
Pominion was made by Edw. 1. in whole Time the afoze-
faid Statutum Walliz Wwag made, and atter that the Statute

Vaugh.414, 0f 27 H. 8. to compleat the Union, the End of which is de-
415¢ clared to bring the Subjes of both to an entire Anity;
a1id that it may be done Wwith Cffect, 68 enacted, That

the Lawsg of England be executed there 5 f02 Wwhich Realon

2Bulft. 54 1€ i3 beld {1 5 Co. Rep. Vaughan'g Cafe, fol. 49. that the Sta-
3 tuteg
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tuteg of Jeofails Do extend €0 Wales; and i 2 Bulftr. 156.* xThis wasa
the Spetiff of Radnor upony a Scire Fac' divected to Him, Refolation
retutrned Breve Domini Regis non currit, &c. 8110 wag ametcen uponno Des
10 1. f02 big faife Return, Vide 19 H. 6. 20. Fitzherb: Trial bate-
pl. g0. Tit. Jurifdition. 13 Ed. 3. 23, 24, 34. Idem Brief 621. &
Affize 382.
¢t was objected, That by erpaels Probifion in 1 E. 6.
cap. To. Exigent and Proclamations fpail be swarded out of
the Courts of Weltminfter into Wales, Wwhich if thiey mighe
befoze, thig Law wag then needleis.
"Tig true, the Opinion of the Parliament feems to be,
that bad it not been fo2 thig particular P2okifion, fuch
Proclamationg might not have iffued 5 fo2 by 6H.8. c. 4.
{uch Proclamations went but to the nerc County, bBut vaiugh 414
they 0o not declare fo, and perhaps they might ground
themfelbes upon that bulgar Crrog, Breve Domini Regis non
currit in Walliam, YoBich {8 not true, unlefs the Ciaufe be
{iwited to original Writs only,
Objection. That the Statute of s EL cap. 23. which en-
acts, @That the Excommunicato Capiendo fhall be veturned
in the King’s-Benchs and takes MNotice that thig Lirit iz not
retutnable into that Court from Wales, and therefoe o;-
derg that the Significavit Ball be fent by Mittimus out of
the Chancery to the Chief Fulbice there, and gives them
Power to make Procefg ¢o inferiop DFicers veturnwable
befoze them at theivr Seilions foz the due Crecution of
thig Civic; all which bad been in bain, if the Capias
might go Tnto Wales befoze the dPaking thig dr.
Anfw. But that g an oiginal tyic, and fo comes not
up to thig Cafe.

Wyndham Fuffice agreed in omnibus, and faid, that the
Statute of 1 Ed. 6. wag very needful 5 £02 if a Man Mould
‘be outlawed, if the 1o20cels Mould be fent to the Sberify
of the nexrt adjoining County in England, he could not
Bave any MNotice that e wag outlawed, and fo could
niot tell whens outlawed, o2 at whole Suit,

Vaughan {ate 1020 Chict gjufticé, Leld fivong'y, That 1o Vaugh. 305
dﬁxecutiun would ao into Wales when 'tglﬁ Cafe wag ar- 2Saund.194.
guzhfdhetnze imy; and of the fame Dpinion wags FJultice
Twifden.

William{on
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Collateral
Warranty.

Mad. Rep.
192.

Mod. Rep.
181,

William{on werfis Hancock.

A Sypecial derdic wag found in an Cjectment, Wwhcre
the «afe weag: , ,

Richard Lock the ffather wag Tenant {02 Life, with Lie-
mainder in Tail to Richard hig Son, Remainder to the
right Peirg of the Father, who iebies a Fine with War-
ranty to the e of Sufan and Hannah Prinn 1 ffee s they
by Bargain and Sale conbey their CEHate to the Defen-
dant: The Son in hig Father's Lifestime, before the
Carranty attached, comes of full ae; the FFather dies;
the Queltion wag, {dbether the Son’s ¢ntry wag bavred
by this collateral (Uarrvanty thug defeended

aAnd the THhree Futices, abfente North Chief Fuice, were
clear of Dpinion, that the collateval tarrvanty wag a Bar
tothe Son,and fo Judgnient wag given fo2 the Defendant.

Ellis Fuice beld, that big Entry 18 Cakien away: fo2 in
ebery Warranty two THings are implied, a Voucher and
Rebutter; B¢ that comeg in by Joucher calleth the Perion
tnto Court, Wwho ig bound i the Warvanty to defend His
Wight, 02 pieid bim other Land in Hecompence, and muff
come 1 Ly Puivity ;s but if the Dan babe the ERate,
though be cowes in the Poft, Be may rebut, that i3, he may
revel the Qeticy of the Beir by the Warranty of hig An-
ceifoy, without Gewing Yow the CRate came to Hiar,
Fitz. Nat, Br. 135. A

Fu a Formedon i1ir the Difcender to fay toe Jirceftoy en-
feoffed J.S. with TWarranty, without Mewing ow J.S.
came by the CHate, i3 good,

Obje&t. Ft toag objected by Serjeant Maynard, That no
Perfon cary tahe ddbantage of a Warvanty, who cowmey
in by Way of Ufle, as in this Cafe.

Anfw. 3But ’tig erpelly tefolbed otherwife in Lincoln
College’g Cafe, 3 Co. 62.b. and €Phe¢ Prinns i1y this Cale came
in by Limitation and Ao of the Party, and the Defen-
pant who hath the Weberlion likewife by Limitstion of
afe, though be be in the Poft, Mmall takie Wenefit of the
tarvanty ag Alighee Within the Statute of 32 H. 8. ¢. 34.
and o it was refolbed int Fowl and Doble’'s Cafe 111 thig
Court, tbat tie who comes in by way of Ule may rebut;
and Jufkiice Jones i1r his Report, fol. 199. gffivms the fourth
Refolution 11 Lincoln College’s Cafe to be Law.

3 e
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Ft was formeriy objeted by the Loy Chief Fulice
Vaughan that thig darvanty goes only o tye Beirs, nst
to the Afligns, and here (e Clate W= conveyed by the
Two Prinns befoze the Idarranty attacyed, ,

Anfw. But wyen the €Gate pafleth, the Warvanty and
Cop:nent follotweth, and the Aflignee Hall Habe the WBe-
nefic thereof toctigh not framed, and 10 {3 th2 duthoity of

8 E. 3. 26. if a TWiarraney be wmade to a dBan and bis

cirg, the dffignee, tijough not naunied, Hall rebut, dbut
he cannot vouch. , |

S0 if A.enfeoff B. with Warvanty, and B. enfeoff C. with-
out Beed, C. Hall vouch A. ag Alignee of the Land of B.
fo? the Wiarranty cannot be afigned,

Fn thig Cafe, thougy the Warrvanty dId not attach be-
foze the Clate tn the Land wag transgferved, yet if it at:
tach «ftevwartg ‘tig well enough, and e who hath tie
Pofleflion Gall vebut the Pemaniant without Mewing
hoin He came vy the Polleliion, ] _

9¢ & Wsrtanty be to one and Hiz Peivs wirfout the
QG- Auagns, tge QLignee indeed canhiot Bowc;, but he
wap *rebut 5 £02 Webutter 18 fo incident o & wa‘s‘r&nw,ﬁ;na,zésu
that & Condition not (o rebut i3 void it Latw: Wut 3. 554
otherwile cf a Condition not to bouch, o2 in fuch <ae
you may rebut. L N

"@ig € ue, it Paty been an Opinion, that e whe clatingy
avobe the (Uarvanty, if i€ be not sttached, cennot tafh
Wenefic of it by way of oucher o2 Webutter; a3 if -
fiant in Dower maketh a feocfment to a Aillain wity
Warvanty, and the Lo entreth upon pim befoze tye
@efcent of tie WWarranty, the Aillain can neber take
Govantage of thiz Warranty by way of Webutter, be.
caufe the Loz’ Titie 8 paramounit tye Watranty, and
be cometh not under big CHAte o Wiom the Warranty
ag mave. ] B , .

Ff Land be giben ¢o oo WB20thers i ffee, with War:
ranty to the Cideff and His Hieirs, the CDeR dieg Wwith:
out Ffue, the Surdivoy MHall not takie Weuelit by thig
Watrranty, €02 thc Roafonw afozefaids

But in the Cale at 7 ar the Wartanty being collateral
and antiered to the Land, goes with the Ciate, and whilk
that concinues, the Party may bouch o2 rebut s 1o peve
the Defendant, though H¢ be only Tenant ar WL, fo2
the Cltate {8 in the Wargainozs and theiv Peivs ( theve be:
ing no Crecution of it cither by Libery 8: Cnrolwment)
yet pe miap tebuc:

Futtice
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BUNNSE

Tufice Atkins wag of the fame Opinion, that by this
coliateral {arranty the Entry of the Lelloz of the Plain:
tif wag taken awway, for wis tye Nature of a collateral

*JonesRep. Z3atranty to be a 2Bav; a*Wight i3 vound by it 5 1b e¥-

190,200 (inguifyes a Right, 'tis annered to the Land, and rung

10ft350. with it

S baCar. 3i then a coliateral Carranty be of thig Nacure, tis

4 again® all Weafow, that he who ig thus bound Hould
make any Title to the Land; but 'tig bery reafonabie
that Be who comes in quafi by (hat Eikate Hould defend
bhig Title, ~

The Oyinions of FJulice Jones and FJulice Crook in the

* Cro. Car. €afe of * Spirt and Bence §ag occafioned this Doubt: The
368. Cafe wes Moztly thug: Cann being feifed in fFee had
Theee Songd, Thomas, Francis aws Henry, and devifed
Tanis to the Two eidel i1 Tail, and €0 Henry the <Hia-
POt calicd Warhay (‘wheich tpag the Land in quedisii) but
poh not Iimit what CRate pe Hould Pabe i {05 then be
abig thefe Wods, viz. Alfo I will that he fhall enjoy all
Bargains I had of JJebb to him and his Heirs, and for Want of
*Notwith- Heirs of his* Body, to his Son Frazncis, and that Margarer thould
{}}‘afnd(ling fzhe have it for Life, Cann Ddieg, ti¢ gPe.dow wag not one of
he‘l’;a d\bout, Webb’s Ba: gaing, Thomas #:¢0 Fifue Thomas the Leflo
an Eftate for € ¢5e Plaintiff, Henry made a feofment in fee (0 A. and
LifeinWar-B. to tPe Ule of hrmielf and hig wife, and to the Heirg
bay, for that of their Ttwo Bodies, Wemainder (0 hig oW right Peivg,
tends to no Wit Warranty againG all Perfons, axd died without
other than  JTue ; the Lefloz of the Plaintiff enters, being big Cou-
Webb'sBar- fiy and Peir, and of full Aae whew Henry Died, T hig
gains. Cafe it wag beld, that {f i€ Had been found that Margaret
hod an Clate fo2 Life, and thac Henry critred in her Life-
time, that it Hhad been then a Warvanty commenced by
wifleilir, and would not babe bound Thomas the eber-
{ioner. 2Wut a3 it wasg, thofe Two Fudges Held it 1o War,
becaufe the Warranty began with the Feoffment to Ufes,
and Henry being himrell the Feofice, 1t returned inffantly
to him, and wag ertind ag to the Keberfion, becaule that
wag reveled in hime in fFee, and thevefore they held he
could habe no Wenefit either vy dotcher o2 Webutter, it
being dedroyed at the fame Time it wag created: WBue
Berkly and Richardfon Fufticeg held, that quoad the Etate
of Henry's TWhife the Warranty bad & Continurace, and the
Ground of the contrary Dpinion might be, becaufe Judice
Jones faid, there wag no fuch Refolution, ag is mentioned
to be the Ffoureh in Lincoln College's Cafe; yet he affirmeth
that bery Befolution in Hig own Reports, fol. 199.
I

There
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There 18 a Claufe in the * Statute of Aleg, difficult €0 *,7H3.c10
be undertood, by which tig enacted, That every Ceftuy gue
UJe may take fuch Advantage of Vouching, &¢. as the Feoffees
them{elves might, fo that Ceffuy que Ufe have the Eftate executed
in him before the Firft Day of May, 1536. Which was a Peax
after the making that Stacute; fo that the Claufe fremg
to be exclufive of all orhers who Mall come in afterwardg,

Anfw. But e fuppofed the Fntcntion of theLatw-makers
to be, That thive Hould be nomoze Conbeyances to Ules:
But becaufe thep prefumed, that at firt dPen might not
Enotw of it, therefoze, 1l the Parties Hould be any tway
prejudiced, they gabe Libcrty “uill fuch a Time to bouch
o2 vebut, within which Time they m ght Hebe fome Bow-
icdge of the Statute, and then it W3 (uppoled they would
matie no moze Limitationg to dles,

Wut though they imagined thew €0 be left erpiring;
pet they veb. ved. Since then the Parliament gabe Leabe
to vouch o2 tebut, whild they could i Reelon think
there wiuld be any Conbeyance to JUles, 'tis but realon:
able, whill they do continue, €hat the Parees Hould re-
but, efpecially fince moff Conbeyanceg at this Day are
mate to Afes,

Windham Jufticc acco2d in omnibus, and fo Fudgment
wag given ag afo2efaid,

Anonymus,

Ower. The Tenant pleads, ThHat a Leals wag made by

the Dusband foz 99 Pears, before any Title of Rower

b D accrue, which Leafe wag yec in Weing, and Gews, thac

the Leflo2 afteroardg granted the Weverfion to J.S: and
died, and that J. S. devifed €o the Tenant for Life,

The Demandant veplics, That the Lefloz made a ffeofi-
ment in qfee, abfque hoc, that the Webverlion was granted
prout, &¢: ‘ _ '

Tue Tenant Demurs.

Newdigate Serjeant, foz the Demandant, arguced,
That the Plea wag not good, to Which Pe took feberal
Creeptiong,

1. Except. The Tenant by his Plea confefleth, That the
Pemandant ought to have FJudgment of the Reverfion
expectant upon the Leafe f02 99 Pears, de tertia, but doth not
fayp, parte.

D 2. Except.
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2. Except. Prete 18 the @iant of g Reverlion pileaden, snd
t1s 1ot hic in Curia prolat’. '

Then o2 the Matter, asg *tis pleaded, "tig not good: Pe
agreed, if Dower be brought againd Leflee fo2 Doars, he
may difcharge Bimielf, by pleading the Convinuance of
big Leafe, duving which Tume the Demandant can Habe
no Erecution; but heve the Tenant (3 no ways concerned
irr the Cafes 'tig Littleton’s Cafe, None Mall take doban:
tage of a Weleafe, but Pe who i3 Party o2 Pby, and
therefozre the Lefle in thig Cafe being Parey, might babe
pleaded thig, but the Tenant ig altogesier a Stranger.

Befoze the Statute of Gloucefter, cap. 11. FE the Benan-
dant had recobered in a veal duion againi the Tenant,
the Termoy Yad ben bound, becaule, at the Common
Law, 1o 2000y could falfify the Wecobery of a Freehold,
but e who bsd a Freehold bimfelf : thig Statute pae-
vents that dDifchief, and enacs, That the Termor fhall be
received before Judgment, to defend the Right of his Term upon
the Default of the Tenant; and though the Fudgment can-
not be bindzed thereby, yet Crecution Gall be ful:
pended during the Tevwr; and therefoze i1 Dyer 263 b. the
Lady Arundel b2ought otwer againft the Earl of Pembroke,
who mate Default, and befoze Fudament the Termoy
p2ays to be reccibed upon thig Stactite, and pleads a Leafe
made by the Dugband after daberture, which was af:
figned to him, and that Dotwer de tertia parte of the Kent
of thig Leafe, wag afligned to the Bemandant by the
Court of Augmentations, Which wag afterivards confirned

by Letterg Patents; that e accepted it, and conciudes,
@That the Plea of the Tenant was by Collulion, Hetwen
| bim and per, to make Pim lofe hig Term: And this was
* Hob. 316. held (1, foz the Weafow given by my Lod * Hobart, That
Not forthat jt j5 abfurd to admit Two Perfons to difpute the Intereft of a

Reafon, but .
becau’c,that Third Man.

Courtcould 23Ut Wwhether the Traverfe {8 good 02 not, if the Plea is
not afign gughe, Fudgment ought to be given foz the Demandant,

Dower, and

f h L - ’ (] s

tors Pateats Jones Soetjeant contra: ThHe Pleading ig well enougyh.
of Confir-

mation 1. The Tenant confefleth, That the Demandant cughe
ke it F0 bave Fudgment of the Reberfion de tertia, Which is well
good which enough, omitting the &ozd [ parte] becaufe he claims a
wasveid  THirD Pare of fuch Tenements; and the Tenant confefles
befoe. e ought to have Judgment, which 8 full cnough, i the

{0208 de tertia parte Wwere wholly omitted,
2. Pe agreed, That whoever claims under 8 Peed, muft
Mew it; but the Tenant, in thig Cale, did not defend him-

I

felf
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feif by any Title from the Deed, {02 the Subfance of the
Plea, twhich fecured him, was, That a Leafe of 99 Pears
ag in Weing, and by bis alledging the Devite of an
Cate to him {02 Life, made by the Grantee of the Re-
berfion, e did but allow rhe Wemandant’s Urit €0 be
tvue, Wwhich mentiong Hun ag Tenant of the Freehold,

Then fop the dPatter of the Plea, he fapg it was good,
and that the Tenantmight well plead the Leafe o2 Pears.

By the ¥ Statute 0f Merton, amages are given in *3lhts2b.
Dowoer, wheve the Dugband died feifed, which He dId tn
this Cafes but pet no Wamages ought to be paid here,
but o2 the €hird Part of the Rent, and the third Parc of
the Reverfion, and therefoze o acquit hrmfelf thereof, he
may well plead, ag here, {02 which theve i8 a Precedent
in Hern’g Pleader 335.

Then e faid, That the Traberle was ill, for the prun:
cipal Point it the Piea which Ye ought to have traverfed,
w3g the Continuance of the Termr; and 'tis not material
o granted the Leberfion, o2 to Wwhom it Wwas granteds
foz if there ig a Leafe in Weing, the Demandant cannol
ave Crecution, ,

The Court were all of Dpinion, ThHat the Subance of
the Plea wag good, becaufe theve wag a P2ivity in the
Geantee, and it was foz hig Wenefic to avoid the De-
mandant’s Seilin, Ye being thereby entituled to the Rent,
and e may ylead thig Pplea to fabe himielf from ®a-
mages qiven by the Statute of Merton: But ag to the
Traverle,

Worth Chief Jutice, and Wyndham Futtiee, inclined,
That the Traverle wag well taken; fo2 if a Difleifoz
pleads the like Plea, as bere, 'tig not good, and thercfoze
Wwhen the Tenant alledges a Grant of the Weberfion, the
Demandant may well traverfe ic,

Wut Fuitice Ellis and Atkins were of Dpinion, That the
Traberle wag immacerial, o2 i€ wag the Leafe and not
the Gant that wasg traverfable.

Wut becaufe it wag alledged by the Pemandantg(who
offered to refer it to the Counfel on the oiber Side ) that
this Leafe fo pleaded, wag an old dPozgage, long fince
Tatigfied 5 it wag referred accozdingly,

Dz Wilfon
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et

Wilfon werfiss Drake.

ibi- Prohibition befnig granted upon the late Statute 02
g;(r)ll-ub A difpofling of Int%ﬁates Eftates: e Refendant demur:
20C.2.  TED, and the Cafe wag no moze than this: Wihether the
c- 3525 Pugband being Adminiftratoz of the Wifes Clate, be
Feine Sole compeliable to make Difiribution amonglt per Bindzed
due by Spe- O 11067
cialty, fhe ' ‘
minies, and — @Hig Cafe wag arged by Serjeant Seys for the Defens
dies.hetis- dant, and by Sevjeant Jones foz the Plaintiff.

have Admi- e Civcumances of the Cafe wete:

aere, whe=

't%er hemy < Feme Sole had DﬂJB}'B 2ebtg owing o her by Specialty,

make Di- ~ fpe marrieg the Plaintiff and died, (the Bondg being not

grﬂ;g.“g';;; put i Suit during the Covzreure) che Platntiff admini-

xoa 23 REUS, and hev Wrother (ues to habe a Wiftribution; and

Car. 2. c.10. 16 Wag infifted fo2 Him, that a Confultation sught to go,
becaufe the* Statute extendeth to all Perfons, and there-
foie the Dugband, though not named, MHall make Difkri-
bution, Like the Statute de Donis, which only mentions
fome CRates Tail; but it hag been beld, that there ave fe
beral other CRateg Tail befiveg thofe particular Inkances
there mentioned,

The Title of thig At 13 general, and there is no Ples
amble to veduce it €0 Particularss the enacing and pio-
bifionial Claule fpeaks in Theee Placeg of all Perlong dy-
ing Funteftate, within which geneval Wordg a Feme-Co-
bert, ag well ag others, i3 contained.

Ex parte  2But on the other Side it wag faid, That this Cafe (8
Quer.  not inffanced in that det which probides only wheve the
Pusgband dies Fntelate,

43 to what wag objeced, That this At i3 a general
Provifion, and extendsg in all Cafes of the Uike Natuve,
the Title of it alfo being general, for fettling of Inteftates
Eftates; to that it wag {aid, That before the making this
Act there weve many Doubts in thofe Cafes againtt which
a Provifion wag thereby made, and therefoze it well be-
came the Prudence of that Parliament to take away all
Scvuples, and to fettle thole Things which were o apt
to be queftioned: But no Doubt Wwas eber made befoze
this Statute to whom Qominiftration of the Wife's
Ctate Mould be committed; for by the Statute of 31 Ed. 3.
cap. 11. Power Wag given ¢o the D2inary to conumic dd.

3 wminiftra-
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minifracion to the belt fFriend of the Juteace 5 and there-
foze it Yas been agreed, that the * Busband, ag being the x4 Co. 51,
belk friend of the (itfe, Wag intituled o thet Adminifra- (CDgnelC’:Calé
t‘gno 10. ar,
and "tis agreed on all S(des, that no DIFLIbULION i8 €0 jof,) Row
be made by an Adainifracor; fo2 if any Suit ad been + Quere For
commenced in the Spivicual Court to that Purpofe, a Adminilta-
3%20131231?%?1 bégg:g %%gfetntlyhgtagntebf. (Uyat Peed wag gm;]j;i“t";
there to fectle thi atier it of Parliament, which i,
was fo clear befoze ? ’ ® ich e asand
and 'tig the moze uniikelp, that the Clateg of fFfeme. Ordinary
Coberts Bould be intended to be difpoled by this Act, when 2 &1
tig confidered that all their CRateg conlift oniy {u Things ifetgne‘ffégm
in dcior, which the Dusband might veleaie during the
Coperture ({02 all the Goodg in Pofieflion are by Latw
pefted in the Dugband by the Futermarrviage) and there:
fore Tuch inconfiderable Things may be well intended not
wozthy the Care and Povifion of a Parliament.
Wefiveg, the Dusband and Wlife are but one Perfon in
Law, and this At probides for the fetiling FnteRates
¢fiates; now the Tife cannot be faid to vie FPnielate,
when her Bugband (the better Pare) furbives.
Wefoze the making thofe A3 of 31 Ed. 3. cap. 11. and
21 H. 8. cap. 5. the Dvinary might pave granted Admini-
fivation to a Stranger; but now by the frk of thofe
Laws be is refivaines to the next Friend, and by the other
to the CidoYs o2 next of LKin; fo that the Lower Wwhich
be pad at the Common Laty, and which Was too often by
him abufed, being notw refivained, dominifration nul
be granted ag pzefcribed by this Law, and no cquitabie
Conftruction can take it from the Pugband: o2 How can
(¢ be intended that the Parliament Would take from him
that Right which be Yad by thofe fozmer Laws, and pyc-
fer the Relationg of hig Wife befoze Bim ?
1wut if the tife hall be adjudged an Fnteffate within
this Act, then the Busband mult lofe all her Elate in
Ation, and Ye will be then alfo within the Ruleg of Bi-
fivibution s fo that e muf be at all tke Labour and Pains
of Adminifration (Wwhich mul be granted to him) to de-
fertd and get in the Cltate, and veceive 1o Wenelit, fo2 He
muft only deduct Hig Crpenceg out of the Pofits, and
diftribute the Dverplug,
Pe 18 intituled to the Adminifration Wwithin the Sta-
tute of Edw. 3. Pe ig alfo inticuled to it within the Claufe
of the Statute of H. 8. which enacts, That 'tis to be granted
to the Wife or next of Kin; and 1t feems bery unreafonable
that e would have no Profit fo2 ig Labour,
L affiy,
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Latly, 4 Ffeme-Cobert can nieber be iniended ¢o die
Fnteate within the Meaning of thig A ; 02 that Claufe
which divects what Wond the Dinary Mail (ake of the
amminiftrato? is very remarkable to this Purpofe, which
probideg, That if it appear the Deceafed made any Will, Ge.
which a Feme-Cobere cannot do without per Vugbanv’s
Confent, and therefoze e 8 not a Perfon dping Jnte-
Fate within the Fntent of thig Law. Curia advifare vult.
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D E
Termino Palche,

Anno 27 Car. II. in Communi Banco.

Naylor werfus Sharplefs, and others, Coroners of
Lancafhire.

N QAction on the Cafe a3 brought fo2 a Falfe Re- Cale for 4
tnrn, (10 Which the Plaintiff f:e3 fozth, That upon falle Re-
a ayrit iduing out of thig Couvt (o the Chancel: turn.
102 of tke Dutchy of Lancafter, Pr00ef3 wag dis Mod. Rep.
rected to Siv Coroners boing the Defendants, Which wag 7+
deltbered ¢o one of themy, being ehew in the Pr.lence of
the Party wHo was to be syvvefed, but He did not execute
it, and afterwat{dg at the Returnw of the Tdvit they all
teturined Non eft inventus.
This Action wag laid iy Middlefex, and upon Not-Guiity
plead:d, the Caufe came to Trial, and chere wag a Uers
dict fo2 the Plaintid.

Baldwyn Sserjeant mobed i Avrelt of Judgment,

1. Except. That the Qdtion ought not to be 1aid in Mid:
dlefex, but in Lancathire, here the Tort wag conmmiteed,

But ag to that, 1€ wag anfiwered by Serjrant Turner
TWhen Two GDatters, both of which ave wraterial and are
1aid in Twe Countiesg, the dArtion may be biought in
either s ag if Two libel in the Adomivalty foz & Contrac
made at Land i1 Dorfetthire, gnd for which the Plaintift
brngs an dctiort in London again® one of thent, it hag
been adjudged the Aaion lieg in either County,

2. Except. The Aaion will not {ie againf tpye Six Co-
roners, £o2 the Tort Wag done by one aione.

43 to that it wag fafd, il the Coroners are but one
Ofticers 1o if one Sherif fuffer an Cleape, both ave
Liable; but in thig Cafe i¢ Had beew 1l t0 Pabe brought

Eve
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the Qction only againf Dne, becaufe the Ground of it (3
the falie Return, which wag wmade by Sir Coronets.
And ag to the Gl Creepeion, theve could be no Doubt
xstat. 168 N0, {ince after Cerdic '¢ig ¥ Yelped, though tie Trial be
17Car.2.c8. iy @ wgong County. ,
But the Court faid, that Statute Heips a Miftrial in
the pzoper County, but not where the County is mittaken;
and inclined likewife that this Arion wag well brought
againft the Sir fo2 this Togt commiceed by one Cooners
but if it had beetr fo2 not arvefling the Pavty, in fuch a
Cafe it oug st to Yave been brought sgaink the Coronce
ho wag pefent with the Perfon o be avreled ; for that
bad beeu a perfonal T'ort Which cotild not hadbe been charged
‘upon the refl,

Edwards werfus Roberts.

That he did L€ Plaintiff declares, That the Defendant promifed
{)om"v for- to pay him fo wmuch Poney, in Confideration that
donranday be Tooutd forbeat to fue him, and then e abers that he
bucnfgue, ~ DID extunc totaliter abftinere,¢5c. Upon Non Affumpfit pleaded,
good. a derdict wag found fo2 the Plaintif. IAnd tt wasg now
mobed by Turner Serjeant i Avrell of Judgment,

1. Except. The Confiteration intendg a total Forbearance,
and the Averment ig, that from the making of the Pr0-
mife Yo DID totally fozbear, but doth 1ot 15y hucufque: Sed
non allocatur, f02 that all be intended. QAnd it Wwas the
Dypinion of the whole Coure, that if the Confideration
be (ag in thig Cafe) wholly to forbear, the Plaintif by
ar Averment that from the making the P2omife hucufque
be did fozbear, i3 well entituled to an Qction.

.4 Uke Cafe wag thig Term, where the Confideration
wag ag befoze, and the Aberment was, that ve fozboze
Syepen dPonths; and being mobed inAvreft of Judgment
by Serjeant Baldwyn becaufe 'tig not faid hucufque, which
implies, that atter the Seben Months e 2id not forbear,
it wag notwithTanding beld good, it being a reafonable
Time; and the rather, becaufe if the Ation Hhad been
brought within the Sevenn MWonths, and the Plaintif
bad aberred, that hufufquz he fozboze, it had beesn good
enough, Quare.

Reed
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Reed werfiss Hatron.

A2 a fpecial devdic (n Cjetment, the Nuekionr Did arife Devife pay-
upon the Confrucion of the W03 it & W; e ings k- pr

Cafe being thig: John Thatcher wasg feifed in sfec of ¢ e o M8
Pouteg i Quettron, and bid debife them to Big Son Ro-*
bert ; t1n Which TUIW there wag this Claufle, viz. Which
Houfes I give to my Son Roberz, upon this Condition, 'That he
pay unto his Two S'iﬁers Five Pounds a Year, the firt Papment
to begin at the Fivl of the Four mof uwlusl Ffeafts that
all bappen after the Death of the Telatoy, fo ag the
faid fFeat be a Month after Hig Weath, with a Claufe of
Entry fo2 Ron-payment. The Telatoyr dieys the Houles
are wozed 16 1. per Annum ; and wheeher Robert tiie & o1t
all have an Clate fop Life only 02 in ffee, wag tie
Dueltion,

ThHis was ergued by Jones Serjeant for the Plaintif,
and by Scys Sevjeant for the Refendant,

And foz the Plaintiff it wag (aid, That Robevt Had but £x paree
an Ckate for Life ¢ Tig true, in wmell Cafeg the TUozd Quer
Paying makeg a ffee, Where theve i3 no expeis ffee Wit
ted, but the Dilerence i, viz, Where the oney to be
paid ig a Sum in Gof3, et it be equibalent o2 not to the
dalue of the THing vebifed, the Wevif.e hall Yase a Fee,
though the Eitate be not debifed o hrm and big Leirg;
but if it b an Annual Payment out of the Thing debiled,
ag i tiis Cafe, it will not create a ffee Wwithout ape
qiodg, becauie the Debilee Path nio Lolg; and therefaze
it bath been Leld, That i€ a Debile be made to Two
Song, to the Fntent that they Mall bear cqual Share to-
wards the Payment of 40 1. to hig TWife for Life, the
&ong had only an CRate fo2 Life, becaufe 'tig quafli air G-
nual Rent sut of the Profics, and no Suwm in G203, * Cro. ¥ Jones 211.
Car. 157. Broke Abr. tit. Eftate 78.

Anp ¥ Colliers Cafe wag much relied on where thHis very = ¢ co. 16.
wifference wag takiew, and allotwed that paying 251 i
Golg makes a fee, but paping sos. per Annum cregtes
only an EGate for Life,

Al Wevifes are intended fo2 the Wenekit of the Drbvife,
and therefore where a Sum o grols i3 debifed to be paid,
sphich {8 done aceozdingly ; tn fuch Cafe, if the Devile
frouin die foom after, ¢he dPoney Mould be {of, if he Hould
have ouly an €Rate fop Life; but inthe Cale at War, the
@elator by a niceCaloulation had appointed when the Grd

E Parment
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Ex parte
Def

Moor 852,
2Cro. 415.
Bridg. 84.
3 Bulft. 193

Ppayment Hould be made, viz. Not until a Month after his
Deceafe, hich hath pepented that Dawmage which othet-
wife might bhave happened to the Debvifee, ,zf no {uch
Provifion Had beenr made, Vide Hob. 65. Green'g Cafe.

But on the other Side it was faid, THat Robert Had
a ffee, for though here 18 a Sum to be paid Annuvally, €3
a Sum in Grofs, and Collier'g Cafe wag alfo relied upon
on_thig Sive. '

Jt wag agreed, wheve Payment {8 to be made, by which
the Devifee can fultain no Lofs, the TWiozd Paying there
will not make a ffee; buc ¢f there be any Pofrblity of

T.Jones106.8 Lofg, theve it will create a ffee, wiich 18 the expls

Befolution i Collierg Cafe.

Pere the Five Poundg iz payable Quarterly, and the
Firlt Payment i3 0 be made the nert NQuarter after (e
eath of the Tefatoz, fo ag i€ be a dPonth after hig £e-
ceafe s if then be Hould dic a Wonth befoze Chriftmas, the
Debife 13 to pay the whole Nuarierly Payment at Chrift-
mas: &0 that if e Gould bdic the nexrt Day after, in-
fead of paving any Wenefit, be wouid lofe by this De-
pife, inv cafe it Gould be confirued that He Yad an ChRace
only fo2 Life. '

The Coure were of Dpinion, that a Legacy o2 Debifle
ig always intended fo2 the Wenefit of the Party; fo that
‘tig reafonable to make fuch Conftrudion of the Uill,
@phat e may have no Poflibility of a Lorfg. Aud it
bath been refoibed where a Debife wag to A. upon Con-
pition to pay a Sum of YPoney to B. and in cafe of Fai-
Tute that B. may enter 5 'tig no Condition, but an Grecu-

* 10 Co. 36. t02p Bebife, and that * Mary Portington’d Cafe wag denied

to be Law in the Wefolution of Fry and Porter'g Cafe in
the King's-Bench.

judgment. gy afteriwatds in this Term Fudament was given fo2

the Defendant. 4oz if theve be a Pcb:fe to one upon
Condition to pay a Sum of Poney, if there be a Wofii-
bility of a Lofs, thougy not very pobable that the De-
bifee may be damnified, it Mhall be conftrued a ffee. and
fuch Confruction bathy been alwayg alloww:d in Wills.
3£ A. debife 100 l. per Annum to B. paying z20s.’tis not
1ikely that the Pebilee Mould be damnified, but tig pof:
{ible be may; and therefoze the CRate in thig Cale being
liniited o Robert, and charg:d with Payments to the Si-
flers auring theiv Lites, doth plainly probe the Fntent
of the Teflator wag, that ¢he Devife Gould habe an
Chate i Fee-Dimpie: and FJudgment was given accor-
dingiy.

2 Bridges
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Bridges werfus Bedingﬁeld.

Dafm@ was biought upon a Wond of Awary, and the Arbirra.

Wreach alligred wag foz not delivering of guict Pof menc

fcffion to the Piaintiff of Seats in a Church. Where the
The Defendant crabes Dyev of the Wond and Condition, T{"gg 1

which was fo2 Perfozmance of an Award t0 b2 made de i grd to

Premiffis vel aliqua Parte inde; gnd € tiere Bould be 116 A- bedone by

ward made then £02 the Perviormance of a1 Umpirage, and the Adtofa

pleads that the @rbitraiors made o Award de Praemiffs, Mg

but toe Awpire awarved that e Blaintif Mould abinde

upon ail Decafions Pold Two Seatg auictly and peace-

ably in Tuch 8 Church, without any Mifturbance made by

the Defendant ; and that on the Firtk Way of November

following, the Defendant Bould deliber up the Seats to

the Plaintiff, and chat each Gould best Gig oy Charges

and by big Plea ve farther fecg forth, that the plaintd

enjoyed the Seats prout tifl the soth Bay of O&ober tregt

follawing, on wiich Day the Seats were puiled down

without his Laowledge 02 Confent, per quod He could

not deliber thewm to the Platuntif on the aid Firk Day

- of November.

The Plaintiff demurred, and Serjeant Jones maintained gx pare
the Demurrer, and fard, that the Picading of nullum fe- Quer.
cerunt Arbitrium 8 110t goods €02 ’ii3 Taid de Premifis onlp,
whereag it Hould habe beew nec de aliqua Parte inde; £92 i
a Woud be to perform an dward of Two Perfong o2
either of them, 1€ Wwill not bz fufficient ¢o plead that
thole Two Perfong made 1o AwWard, without adding nec
eorum aliquis.

But if an diward be to be made of the anos of Dale
and Sale, 02 either of thew, and the Award 18 mabe suly
of Dale, tig well enough.

2. Except. Viz. The Ampitage g that the Plaintif Hould
Hold the Seatg abinde, which i3 fo2 ebers snd the Defen:
pant pleads that the Plaintiff enjoyesy themw ¢ill the THiy:
tieth Day of October. '

3. Bxcept. Viz. The Scats weve o be deliver:d to the
Plaintif on the Firft Bay of November, and the Defen:
pant pleads that they weve pulled vo - w befoze that Way
without Big P2ivicty, which i3 1ot a good Plea by way of
Ereufe s fo2 being bound to deliner the Seats, ve is (o
peebent what may hinder the Performance of the Lo

tio,
E 2 'Tig
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Tig agreed, That if a Thing be pofikle, and afterards

*Jones 170, by the Act of * God becomeg twmpollivle o be Bowe, trat
Win's Cafe. fn{lf b2 @ good Greufc; as if J promifle to veliber a Porle

* Cro. El
815.

Fx parte
Def.

at fuch a I2ay, aud he dieg befoc the ®ay, 3 aw ¢i-
cufed, 21 E. 4.70.b. »

&0 if a Scire Fac’ be brought againft the Bail, and they
plead that before the WWrit brougiht the Principal was
Desd 5 thig wag peld not good upon Remurrer, unlels iie
18 alledged to be dead befoie the Capias gwarded againt
pim. Cro. Jac. 97. '

WBut if the Action of @ Stranget inferpofle, which wmakes
the Thing impoflible, that is no Creufe, 22 E. 4. 27. Qud
therefoe "tis no Plea {02 the Wail to fay, that the Prin-
cipal wag arvefted at another dPan's Suit and Had o
%;iton, fo2 twyich Weafoww he could not render Him. Cro.

1z. 815. ’

&0 (£ 4 deliber Goedg to the Wefendant, and in xion
of Detinue bzought, e pleadg they were ffoles 'tis no good
Plea 5 becaufe the Delitery charges him at his Peril, un-t
lefz be undevtake to hieep thew ag iiig own, 4 Co. *South-
cot'g Cafe. So if an Efcape be brought againd a Gaoler,
be is not-creufed by alledging that Traito3 broke the
P:ifo1t. Roll. Abr. 1 Part. 808. Et fic de fimilibus.

Scys Eacrjeant, contra. 43 to the vl Creeption, nullum fo-
cerunt Arbitrium de Premiffis i3 well enough, €62 that {m-
plieg nce de aliqua inde Parte, efpecially if the Contvary is
not Mewn i the Wepiication, and therefore it Hall nehey
be tirtended that an Award was made of fome Pare,

2. "Tis {aid, e ewjoyed the Seag till the Thircieth of
October, and then they weve takien down, o not being in
Rerum Natura, they could not be enjoped Tonger,

3- And thig i3 a good Croufe fo2 not delivering thew o
the Plaintift on the Fivk Bay of November, and {o a gocd
erformance of the Award, Co.Lit. 206. b.

Jf A. de bound to B. that C. hall marry Janc fuch a Day,
and B. the Dbligee doth marry her himielf befoze that
Day, the Obligoz i3 excufed; becaufe by His ddeans the
Condition couid not be performed,

Theve 13 a Pifference takien ohere a 991 is bounsd to
peliver Things Wwhich ave in higCultody, and other Things
Wwhich are not iw hig Polelion; ag in the firk Caie, to de-
Tiver my Houle 02 Pog, fo2 fuch F may fecure in mySsta-
ble from Cafualties : Wut inn thig Cafe it is crpefly Laib
in the Award, that the Property of the Seats was in the
Plaintiff, and that they were fived in the Churceh, fo thae
be could not poffibly fecure them in vis own Boufe, with.

I

cue
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out fubjecting himfelf (o an dxion; and an Award that
oie €01t Mall takic tuc Goods of another, (3 boid,

But if the Pica i3 not good, pee if the UAmpivage be
naughe, Juogment ig to be given for the mefendant, fo2
tie dobantage i3 fabed to Y upon the Pemurrer,

and ag to that, the Ampivage is but of one &iee, for
the Plaintifl 13 €0 do nothing, noy igthe Wefeudant tobe
acquitted of all Suirs,

@o which it wag anfwered by the Piaintif’'s Counfel,
That the Umpivage was of bothy Sideg; (02 theve bring
&uitg depending, 'tis awarded that each Mall bear hig
own Charaes, which i3 a Wenefic to the Wefendant; foz
otherwife (fecing the Wight wag i the Plaintif) the e
fenndant Mouid have paid the Plaintif’'s Colts a5 well ag
bis own, fo2 Which he cannot notw fuc without fa2feiting
Pig Wond: Curia advifare vult,

Squibb werfus Hole.

"[‘19@ Plaintifi brought an Action of Efcape, and de: Ereape.

. P
clav:d, That he profecuted one J. S. in the Court of agion of
Ely, upon a 1ond made infra Jurifdictionem of that € oUYE Efcape; the
uypon whHich e wag takien, and the Wefendant fuffered Procels was
pim to efcape, Eggr:ngggd,

dpon Not Guilty pleaded, the FJury found a fpectal within the
Qerdice to thig Ecet, viz. THat there wag fuch a 2Bond, Jurifdidtion
wypon which theve wag fuch a Profecution, and fuch ap ofan Infe-
CGleape ag in the Declavation s but they find farther, that ;fc;“{ff;‘c‘_”r
thig Wond wag nat made infra JurifdiGtionem Curiz. fl"?rc 1o
{cape.
Maynard Serjeant, who argued fo the Plaintiff, faid,
That thig detion Wwag commenced in an Fuferiour Courte,
upon a Wond which the Plaintifi fets fouth to be infra
Jurifdi¢tionem Curiz; and that the Pefendant wag arreficd,
and fuffered to efcape; and whether (If i trueh the Wond
wag not made infra Jurifdicionem ) ap Qetion of Cfeape
would tie, 02 whether all the P2oceeingg are coram non
Judice, wag the Doubt, '
e took a Diffevence where an Infevicur Court hath
an Oginal Jurigdicion of the Caufe, and hath Co-
nutance of fuch a Suit ag 18 baought there ; o2 in Tuch
Cafes the Proceedings are not Ertra-judicial; but i€ an
QArtion 18 brought wyere properly no Action doth iie, all
the PLoceedings there are coram non Judice,

at
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* Poft.
Crowder
and Goode
win.

Judgment,

*Roll. Abr.
tit. Efcape,

§09.pl. 45.

ac the Common Latw, one who had a pariiculay Furil:
piction ¢o hoid Pleag within a Liberty, could not Hoid any
Plea of a THing which did avile out of the Liberty; fo:
though it wag tranfitozy in itg Mature, yet being alledged
not within Hig Furigdicion, it wag ill. 2 Inft 231.

But when the Caufe of etion arifes infra Jurifdictionem,
that gibes them Quthozity to proceed 5 and herefoge 18
would be hard that the Fudge any DFicer Giould be pu-
nikhed by a Confruction co make ail Creva-judicial, when
they habe no poffible Way of finding whether in truth tie
Caufe v:d avife within the ¥ Furigdicion of the Couxst 02
not: Wut the Dificer i8 bound to obey the Procels of the
Court, if it appear (as in thig Cafe) that they Bad Co-
nufance of i¢; the Judge ig {ikicwile bound to grant the
Piocels, otherivife Ye 13 fubject to the Plaintifi’s Gcion
fo2 big Lefulal, ,

In fome Cafes, The Plaintif bimfelf may not Brow
where the Bond wasg wmade ; a3 if he be Crecuto: of the
Dbligee, &c. Weflides, in thig Cafe tig fet forth, That in
the dction beloky, the Defendant pleaded non eft factum, and
{o had admitied the FJurigdicion, 02 at eaft Had wabed
it; and it would be an infulferable dDifchief, if after all
this Labour and Charge the Defendant might aboid all
agai,

North {hief Juice faid, That (f thig Caufe had been
tried befoze Bim, be would have nonfuited the Plaintiff,
becaufe Be had not p2obed the Truth of what he 131d down
in big Declavation, viz. That the Wond wag mabde infra Ju-
rifditionem Curiz. But ag to the Matter ag it food upon
the fpecial derdict, Be inclined, that as to the Plaintifk
(who finctw where the Wond was nrade) all the Proceed-
g8 were coram non Judice; biit ag to the DfFicer 1t wag
otherwife, fo2 the Pleint and Procels would be a good Cr-
cufe fo2 him in an dation of falte Fmpzifonment,

And afteriwards by the Dpinion of THiee Judges, viz.
the Chief Juftice, Windham and Atkyns Fuilices, Jud-ment
wag giben fo2 the Defendant, That this was no € cape,
and that though the Parcy had admitecd the Jurisdiction,
by big Plea non eft factum below, pet that could not give
the Court any Furigviction, Which had not any siginally
in the Caufe; and the Cafe of * Richardfon verfns Bernard
ag cited ag an Quchozity in Point, where the Plaintif
in an deion brought againft an Officer, declared in Hull,
upon a Wond made gt Hallifax, and had %}amgmen‘é and

1 xecu:
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Crecuticn. anb tie efendant efcaped: And {nw an detfon
Liouaar s tylg Cliape, the Weclaration was peld 11,
beroie 1t DD noc aliedge the Wond to be made infra Ju-
rifdiG&ionem Curke,

Ellis Fufice, of a contrary Opiniosn in omaibus.
Sems werfus Dangerfield.

TI%GE Platntiff being Collectoz of the Hearth-gPoney, Departure.
bought an Action of Debt upon a Wond agank his
Sub-Collectoz, conditioned to pay fuch Sumg ag he
Wmouid recetve (within 14 Dayg after Weceipt) at fuch a
%Biacg i the City of Worcefter, ag the Plaimtiff Hould ap-
point,

@The Defendant pleadg Payment.

The Plaintif alligns a Weeach in Non-payment of fuch
a Sum received at a Place by im appointed.

The Defendant rejoing thac the Plaintif appointed no
Place; and the Plaintiff demury’d,

And after rgument o2 the Plaintiff by Jones Serjeant,
this wag adjudged a Departure, breaufe the Defendant
sught to Dabe pleaded firet, That He Had paid «U but fuch
a Sum, 02 which ag yet the Piantif had appointed no
Place of Payments and Judgiment wag gibew accozdingly:

Smith wverfiss Hall,

Iﬁ an Adion bought againl the Defendant foz falfe Im- Falfe Tmpri:
prifonment, Ye juftified by dertue of a Latitat, which the fooment
Plaintiff agred in hig Replications but favther foc fopcy, Joh notlie
that after the Qrreff, and bufore the Weturn of the WL, Qion on the
Be rendred fufficient Bail, Wwhich thie Pefendant vefuled ; «nd Cafe againft
Fue wag joined upon the Tender, which wag found fop theShenft

the Plaintiff. for refufing.

{ufficient
Bail.

Newdigate &erjeant, mobed iny drreft of FJudgment:

1. THough it wag an Dfience in the Defendant, who
wag the Syerif's Wailiff, to vefule guod Xail when ten-
DD, pet ’tis not an Dffcnce within Pe Siatute 23 H. 6.
cap. 1o. becaufe a Shenifi's Waylik 3 not an DFicer in-
tended (0 that Statute, neicher Will thig ORence r%a_ﬁe

i
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pim a Trefpafler ab initio, becaufe the Taking was by law-
*Roll. Abr. £l 1920cefg. Cro. Car. 196.* Salmon verfus Percival.
2 Part 561 @he Defendant, as Wayliff o tpe Sherif, is not the
plo. proper Dficer to takie Wail, but the Sherifi pimlels muf
Do if, and therefoze an Action o the Cafe mufl lic againi
the Wapliff, foz not carrying the Pavty befoze the Sherif,
in oxder to put in WBail; but an dction of falle Fmp2t-
fonment will not fie.
2. The Aetion {8 1aid, Quare vi & armis, G¢. in ipfum (fblf
Plaintiff ) infultum fecit & ipfum Imprifonavit, & ut Prifonar
a tali loco ad talem locum adducebat, & detinuit contra confue-
tudinem Angliw, & fine caufa rationabili per {fpatium trium dierum.
The Defendant pleaded quoad venire vi & armis, necnon to-
tam tranfgreffionem, prater the Taking and Detaining Hine
Theree Dayg, non Culp. and ag to that, he pieaded the La-
titat, {{arrant and 4rrefl, ut fupra; but the Aevoid being
on!y againl the Defendant upon the Second Fflue, and
nothing appearing to be done upon this, and entire Da-
mages given; 'tig fo2 that Reaton (U,

North Chief Fuftice, if the TAvit and Warrant were gooo,
then the vefuling Wail i3 an Dffence within the Statute
of 23 H. 6. dud ag ’tig an Dppelion, fo'tis an Dience
alfo at the Conmumon Law; but an ddion on the Cafe,
and not of faife Jmpzifonment, Yieth againtt the Dificer;
fo2 it would be very unreafonable, by the Refural of Bail,
to make the Arrelt toztioug ab initio.

q {pecial Aetion on the Cafe had therefoze been the pro-
per Remedy againf the Sheriff, but not againk the Of-
ficer ; foz an Cleape will ot fie againd him, but it muk
be bought againft the Scrifi.

Keen werfus Kirby.

Surrender [ Cjectment, the Lefloz of the Plaintiff claimed undes
})yaDlﬂﬂ- a Surrender made o him by William Kirby, who had
cond an CRate in the Land after the Deceale of his Father,
1 Mod. 190 DUC enitved during hig Life, and therchy became a Dif-
feifoz; and hig Ciate being now turned into a Right, he
made the Surrender to the Leflop of the Plaintif ; all
which wag found by fpecial Uerdice at the grial; and it

wag asjudged that the Surrender was Hoid,

2 Tt
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¢ wag precended at the Trial, that the fFather, who
wag Tenant foz Life, Yad fuffered 8 Common Recobery
in the Lo2d's Court, and fo his Chate was forfeited, €o2
which the Son might enter, and then hig Surrender i3

00D, , )
g But the Court anfoered, That withott a particular
Cuftom €02 that Purpofe, the fuffering a Wecobery Wwould
work no Fforfeiture of the CHate; but if it did, 'tis the
Lo2d and none elfe Yobo can enter: And foFJudgment wag
given o2 the Defendant,

Duck werfus Vincent.

Dmﬁ@: tpon Wond conditioned to perform Cobenants, Pleto

one of which wag for Payment of fo much ADoneyp Debt upon
upon making fuch Aflurances: | o Bond not

@he Defendant pleaded be paid the Money tuch as™

Day, but doth not mention when the AMurance wag
made, that it might appear o the Court the Money was
fmmediately paid purfuant to the Conditions; and fo2
that Realon the Court were all of Dpinion that the Plea
was not good: And FJudgment wag given foz the Plain:
tif upon Demurrer.,

Smith “erfus Shelberry.

2 Affumpfit, the Plaintiff declared that he wag poflefled Affumpsic
of a Term of 8o Pearg s and it was agreed between Hin upon 3 mu-
and the Defendant, that he Mould aflign all hig Jnter. 2LFro-
¢ft thevein to the Defendant, WwYo proinde Hould pay 2501
and that be promifed, that in Confideration that the
plaintif at big Vequek had likewife promifed to per-
fozin all on Hig Part, that he would aifo periozm all on
hig Part; and then fees forh, that the Defendant yan
paid a Guinea in Pare of the {aid 250 L. and that ve, viz
the Plaintiff, obtulit fe ¢o aflizn the Premifles by Inden-
ture to the Defendant, twhich wag weitten and fealed,
and would have delibered it to hine; but he refufed, and
afligns the Breach in Non-payment of the Poney, to
which the Defendant demurred.

And it wasg faid fo2 him by Baldwin Sevjeant, That this Ex paree
wag not a good Declaration, becaufe the AMignment ought Det.
to precede the Payment, and that it was not & mutual
Promife, neither Was the obtulit fo well et fozeh . but
thig was a Condition preced%lt o the Plaintif’s %[gg,
) ity:
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Ex parte

Quer.
Hill &
Thorn
Poftea.

Cond.Lutw.
252. Lib. B.
109,

Stile Rep.
186. Poftea.

Lutw. 253.

Vaugh 118.
Covenant
not Condi-
tional by
the Words
Paying and
Performing

without the Performance whereosf no Action would lie a-
gain®t the Defendant, Vide 7 Co. Ughtred's Cafe, fol. 10.b.
becaufe it wag apparent by the Plaintif's own Hewing,
that the dDoney was not to be paid till the Alignment
made; for the Plaintiff i3 to aflign, and the D:fendant
proinde, toBich i3 ag much ag to fayp, pro Afignatione, 18 (0
pay the 9Honey : Likie the Cale in Dyer 76. a. Aflumpfit &-
gaint e Wefendant, that he pomifed pro 20 Parkg €o
deliber 400 Weight of War to the Plaintif, the P2onotiny
Pro waticg the Contrart Condition.L.

But Pemberton, Serjeant for the Plaintiff, held the Pe-
claration good, and that it was a mutual Promife, and
that the plaintiff need not abver the Perfomance, fo2
in fuch Caflcs each bag Remedy again{l the oiPer; and 'tig
as reafonable that the Plainti® Gould Hade his IDoney
tefoze De wmake the Afligmment, ag that the Defendane
touid habe the Tevm afiigned befoze he paid the dijoney:
ﬁnbb of that Dpinion wag the Court, only Fulice Atkins
doubten. '

Ellis Fultice cited a Cale adjudged in the King'g:Bench,
which was ag he thought very hard, viz. G dligment
wag made between A. and B. that A. ®ould raife Soldicts,
and that B. Mouid tranfpot them beyond Sea, and teci-
piocal PProwifes were made for the Performance (asgin
this Cafe) That A. who never raifed any Soldiers, may
pet bring BHis dcion upon this Promife agsind B. fo2
not tranipoting them 5 Wwhich i3 a far froniger Cafe
than thig at Bar.

Jt wag agreed heres that the Tender and Wefufsl (Had

it beenr well pleaded) Wwould habe amounted o, aud have

been cquitsalent with a full Performance s but the Plain-

tiff Path not done as much ag ye might, for %He Hould

Yabe delibered the Fudenture o the Defendant’s Ufe, and

%ﬁm %g&w tendered 16 Wut Futgment wag givbers o2 the
aintif,

Hays werfus Bickerftaffe.

I;ﬂ) Cobertant baought by the Leflic, who declated that
the Lefloz cobenanted with bim, that Pe paying the
Rent and performing tHe Cobenants on Hig Pare to be per-
foamed, Ball quictly enjoy.

Tye Weach afligned waga Wifturbance by the Leflo:,
wyo pleads, That till fuch a Time the Plaintif did quietiy
enjoy the Thing demifed without Dikurbatice; but then

3 . be
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be cut down CUooD, Which wasg contrary to hi3 Cobenant,
and then and not befoze Pe entred ; and fo by th: Plain-
tii's not perfozming pig Cobenant, the Defendant’s Co-
benant ceafed ¢o obiige him 5 whereunto the Plaintif oe-
murred.

The Quellion wag, Whether the Wefendant’s Cobenant
wag Convitional oz not 7 o2 if it amount to a Conditiou,
then big Cntry i8 lawlul 5 but if it be a Covenant, ’tig
otherwife, fo2 then he ought to bring Big detion,

Pemberton Setjeant foz the Plaintifl, That thig Cobe: Ex parte
nant ig not Conditional, fo2 the (W08 Paying and Per- Quer.
forming fignify 1o moze than that he all enjoy, &c. under T. Jones
the Rents and Cobenants, and tig a Claule ufually in- 200
ferted in the Cobenant for quiet Enjoyment: Fndeed the
Uozd Paying in fome Cafes may awount to g Condition;
but that ig where Without fuch Conffrucion the Pariy
couId have no Remedy,

But pere ave expels Cobenants in the Leafe, and a di-
rect Referbation of the Went, to which the Party concerned
may babe Recourie when e hath Decalion.

Q LLiberty to tafic Pot-water, paying {o many Turng,

&ec. 'tig a Condition,

@The TWo2dg Paying and Yielding make 1o Condition, 102 Cook and
toag it ever Bnoton that for fuch TWWozdg the Leflop entrey HerlePofle
for Por-payment of Went 5 and theve (8 no Wiffevence be. ' U8+ 3*
teen thefe (Wo2dg and the Lods Paying and Performing,
Bennet’g Cafe in B. R. tuled 119 Condition; Duncomb’g Cafe,

Owen Rep. 54.

Barrel &cvjeant fo2 the Defendant faid, THat the Cobe- Ex parce
nant i3 to be taken ag the Pareies habe agreed; and the Def.
Lefloz i3 not to be fued if the Leflee frf commit tie
Breach : Modus & Conventio qualify the general U028
geneerning quiet Enjoyment.  © .

Tye Coutrt tooh Time to confider, and afterwatds in
this Term Fudgnent wag given o2 the Biaintiff, that sid.266,250.
the Cobenant wag not Conditional.

Atkins Gutice doubted,

f O Simfion
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Simpfon werfus Ellis.

Debt by a EBT upon Bond by the Plairntiff, who was Chiet WBar-
Bailiff of 2 1t 0 the Liberty of Pontefradt {n Yorkthire, bur e
Liberty- 30 not declare ag Capital’ Ballivus, but pet by the wp e
Coutt it was beid good; fo2 otberivite the Frefendent
might Babe crabed Dyer, ond have (€ entred in hac verba,
and then habe pieabed the Statute of 23 H.6. thet if wog
*Sand. 161. gghen * colore Officii, burt now it Hail be tntended pood tpon
Sid. 383 ¢ye emurrer to tie Declaration,

Latch. 143.
And Ellis Fuice faid, That o if wag lately refolbed in
thig Court in the @ﬂfz'ﬂfﬂne Conqueft. Qud Fudbgment
wag givenn fo the Plaintifi,

Mafon werfus Stratton, Executor, &c.

Judgment EBT upon Bond. The Defendant pleads Tho Judg:
kept onFoot ments had againft Hig Teftator, and fctg them foith,
per Frandem- gny ¢hat he had but 40s. Aflets cowards Sacisfaction,
@The Plaintiff replies, That the Defendant paid but fo
2Cro.35.  mirch upow the Ficvk FJudgment, and fo much upon the
102. Vaugh. &econd, and pet kept them both on oot per Fraudem &
103, 104 Covinam.
dnd the Defendant demurved fpeciaily.
Roll. Abr.  2Becaufe the Replication (8 fo compiicated, that no bi-
805. ; fine Fue can be taken upow it; fo: the Plea fetg forch
3 Cro.626. ¢4y Fudgmentg feverally, but the Plaintiff puts theus
both rogecher, when he alledges them to be kept per Fraudem.
Wut on the other Side it was faid, that all the Prece-
dentg are as in thig Cafe;, 8 Co. Turner's Cafe 132. 9 Co.
Metiel Trafham’g Cafe 108. ﬁn,D of that Dpinion was ali
Sid. 333 the Couret, that the Replication wag good : And Fudg:
ment wag given fo2 the Plaintiff,

Suffeild werfus Baskervil.

Eﬁrgﬁ DE BT upon Bond fop Performance of gl Cobenants,
franed upon Paymentg, Kc. P an Gudenrvre of Leafe, wherein
aProvifo. CUE Defendant o2 and in Confideration of 400 L. lent him
by the Rlaintiff, granted the Land to him o2 99 Pears,
tf G. fo fong Uived, Pprovided if he pap 6ol per Annum

2

Qua-



Pafch. 27 Car. IL. in Communi Banco.

37

Quarterly, during the Life of G. 02 Hall within Two Pears
after Pis Death pay the faid 400 L to the Plaint'd, then
the Yudenture t0 Le boid, with a Claufe of We-entry oz
ﬁﬂﬂ:;}&?lﬂgnt@ - .

The Detendant pleads werformance.

¢he Piaintf afligng fo2 Weeach, that 30 L fo2 paif g
Pear wagd nof paid at¢ fuch a Time during che Life of G-

Zhe Defendanc demuvs, o
_ oz that theBreach wag not well alligned, becanfe thers
ig no Cobenant to pay the MPouey, only by a Claufe Li-
berty 18 giben to ve-enter upon Nou-pavment,

The Court inclined, That tyis 4etion would not Tie
upon this Wond, in which there Wwas a Provils and no
erpeels Covenant, and therefoze no WBreacy can bealligued,

Benfon werfis Idle.

AUdita Qiterela. THe Cafe upon Demurrer was, That
befoze the Bing's Rel®auration, the now Defendant
brought an dtion of Trefpals againft the Plaintiff fo2

Efloppel
not well
pleaded
witha

taﬁiﬁg big Cloth, who then pl?ﬂh?h that e wag a8 o6l Traverfe

diey, and compelled by Hig ffellow Soldiers, who theat:
ned ¢o bang Him ags High as the Wells in the Welfvy i€ he
refufed: To thig che Plaintif then replicd, de Injurid fua
proprid, &c. dnd {t wag found o2 him, and an Elegit Wags
brought, and the now Plaintifi's Landg ertended,

Then comeg the Aot of * Fudempnity, which pardons
all Actg of Polility done tn the Timeg of Kebell-on, and
from thenceforth Ddifcharges Pevlonal Adions foz o2 by
Reafonn of any Trefpals committed in the Wars, and il
Fudgments and Crecutions thereon befoze the fivk Dap
of May, 1658. but doth ot reffoze the Party to any Sums
of JPoney, mean Pofitg 02 Goudg takew away by Gevtue
of {uch Crecution, 02 dirvee the Party to give any Account
fo: the fames which A made by the Convention, wag
confirmed by 13 Car. 2. cap. 7. . ,

and upont thefe Two dActs of Parliament, the PlaintiE
(exprefly aberring in iz Wvit, THat the former Recobery
againtt Him wag fo2 an A of Hoftility) now brought this
Audita Querela. 7

T e Defendant pleads the former etdict by way of
Croppel, and concludes with a Traverle, ablque hoc, that
the Taking of hig Goodg wag an dda of Poftilicy.

Thig

*12Cat, 2,
cap.11.
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et

@hig wag argued by Holloway Serjeant foz the Plain-
tiff, and by JonesSerjeant fop the Defendant, wWHo chiefly
infited, That the Defendant habing pleaded the Sub:
ftance of this Matter befoze, and being found againtt hiny,
that be being now Plaintif could not aber any THing
again® that RecozDd. ]

- 2ut the Court were all of Dpinion, that Fudgment
foould be given for the Plaintifi; fo2 his Remedy was
bery proper upon the Conbention, and without the Sta-
tute of Confivmation. dnd pere i3 no Coppel in the
Cafe; for whetyer Y3 was an 4ot of Dottility o2 not, i3
not material 5 neither wag it 02 could 1t be an FHue upon
the foamer @rial, becaufe all the Patter then in Nuelfion
wag concerning the Trelpals, which though found againk
the now Plaintiff, yet 1t might be an Aot of Pofilicy: but
if it weve an Cloppel, tig not well pleaded with a Tra-

Hob z07.  petfe, and the Court hath fet ic at large.

€
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Mayor and Commonalty of London werfus Gatford.

g 2 an detion of Debt brought by the Plaintifis, €02 contru:

0 a dfine of 131. 6. 8d. fet uponr thz Wefendant by the Gion of an

Steward of the Worough of Southwark, £o2 Ehat ye ge- Act of Pa=

B fufed to cake the Dath and ferbe ag a Scavenger gy PO
o~ the {aid Worrough, though duly elected accozding to

Cuftem tHeres and upon nil Debet pleaded, the Jury found

a fvecial erdict : The Subkance of which was, Vi

They find the Qct of 14 Car. cap. 2. End the Prodifs
therein, which goberned thig Cafe, viz. That all Strects
and Lanes in Lozndor, Weftminfter, and the Liberties thereof, fhall -
be paved as they have always ufed to be.

Then follows another Claufe, by twbich it i3 enacted,

That Scavengers fhall be chofen in the City of Londor, and the
Liberties thereof, according to the Ancient Ufage and Cuftom ;
fo Tikcwife in the City of Weltmintter; but nothing ig theve-
in mentioned of Southwark. 4nd i all other Places, a
new fForm of choofing i3 preferibed.

Viz. In the other Parifhes, the Conftables, Church-wardens, ¢5¢.
fhall meet in the Eaffer-Week, and choofe Two Scavengers in
every refpeétive Parith ; fo that the Fntent of the At mut be
(though Southwark ig not named) that Kill Scavengers Ball
be chofen theve ag fometly ; becatife London and the Liber-
ties thereof are to follow their Ancient Culfom tn the
Choice of this Dficer: And Southwark i3 Within the City
Liberties. ,

WBut whether the Cuttom of choofing of him wag ot
taken away by thig Statute, and o the Fine not well af:
fefled, wag the Nuettion, Bald

Ald-
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Ex parte

Quer.

Baldwyn fo2 the Plaintifis argued, That admitiing in
Southwark @ Scavenger may.be chofen, accozding (0 the neto
fform p2eferibed in the Aot ; pet thig Statute wag only in

* Hob. 173. the * Affivmative, and did not thereby take awagy the Cu-
Dyer 341.b. fom of Chooling hime ac the Leet.

Hob. 17

* 1 Eliz,

1 Infh, Se&.

500,
2Infl. 68.

Ex parte
Def.

Like the Cafe in Dyer so. An At that the Pounged Son
Ball pabe an dppeal of the Death of hig fachers vet
that doth not exclude the Cldefl, becaufe tig the Common
Latb, and there are no {o20g to refrain him, _

Fn the 11 Co. 63. Dortoz Folter's Cafe: By the Statute
of 35 Eliz. again® Reculantg, which gives the Penalty of
20 I, per Ponith againtt the Dffender; the 12 d. fo2 the MNe-
gicet of ebery Sunday, giben by a former *Statute, {8 not
taken away. ) ,

Wut where theve i3 a Negative Claule in an Aot of Par-
Hiament, the Law i3 otherwife: 48 an ot that the Sef:
fiong of the Peace Mall be Kept at Beaumarris tantum, &
non alibi infra Com’, &rc. and the ‘Julktices Kept it at another
Place, and feveral were indiced befoze thems at that Times
but the Fultices were fined, and all their Proceedings
peld Coram non Judice, by Reafon of the Negative P20hi-
bition. Dyer 135.

By the Statute of Magna Charta, cap. 34. 8 Woman
thall bring 1o dppeal but foz the Weath of Her Pusband,
which Me might at Common Law befoze the making of
this Statute; if therefoze Me i3 Peiv to her Father, the
Qppeal which e mighe have brought for his Weath by
thele fNegactive Wo2dg 18 taken away.

Barrel f02 the Defendant: Though this Law be fir the
dfiivmative, yet fince ¢ doth not pzejudice any Perfon,
neither can it be injurious, if Scavengers ave chofen ag di-
rvected by the Qet, it thall be taken ag a Negative Claule:
and foz thig, many Fnkances may be given ; as the Sta-
tute foz debiling Pave of the Teffatoy’s Land, doth not
takic away the Cultom to debife the whole, fo2 that would
be an appavent Prejudice to the Parties; but not fo in
thig Cafe, where 'tis not found that the Lo2d of the da-
noz fultaing any Lofg, for he {8 to have nothing w.en
@ Scavenger 18 chofen in the Leet; noz ave the Inbabi-
tantg paejudiced, £o2 by tHhig New Choofing their Streets
ol be hept ag clean ag befoze,

The FFoam bere effablithed doth not conlift wich the Cu-
flom, and fo hath the Effect of a Negative Claufe. Hob. 208.

J¢ appears by the Scope of the ., THat the Yntent of
the Pariiament wag to takic away thofe old Cultoms of

3 Choofing,
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Choofing, becaufe the Cuftoms are erprefly faped tn Lon-
don and Weltminfter ; but in all other Places a neow Wiay
13 appointed. ]

T he Pavement of the Strects it Southwark Hall be ag
befoze ; but that Claufe goes no favther, and therefoe
concerns not the Cafe of & Scabenger, wiofe Buty i3
not to pase. but cieanfe the Streets.

dnd the TW02bg, viz. Liberties of the City of London, Will
not help, boeaufe Southwark 18 10t comprebended undeL
them in that claule, no moze thaw are the Lanve which
they Yabe in Yorkihires 02 the TWo2d Libertics ™ thete, {8« pofea 45.
taken fo2 Limits, and can admit of no other Condruaion,

Lattly, That the Plaintif cannot habe Fudgment, be-
caufe Ye yath not alledged tie Cuffowr to be, That the
Stetward may fine in Cate of tue Wefulal to takie the Daty,
&ec. and Cuftomg are to be taken Krigly,

The Chief FJuftice and Fulice Atkins faid, That 'tis true,
Scavengers are undet the Potwer of (he Court-Leet by Cu-
fown, and in cafe of Wefulal may be fined, ag well ag an
Ale-Tafter. ., . .

Wut thig At of Parliament Yabing tahon PNotice, That
there wete Scavengers befoze that Time, and Southwark be-
ing therein nwamed ag diffing from the Liberties of Lon-
don; fo2 tig probided, That Weltminfter, London, and te
Liberties thereof, and Southwark, are to habe the Strcets
pabed, ag befoze, Wwhich doth not belong to th: Diice of &
Sca;engcr; and fo that Claule in the Aot concerng not tHig
Cafle.

But wheve it enaets, That in Londor and Weftminfter, Sco-
gengers Thall be chofen as before; but it all other Places ap-
points a new fday : THig ig ag much ag if e pad faio,
@ Yat Scavengers fhall be chofen in ebery Place &8 by the
qct p2efcribed, and no other wsyp, except i London and
Weftminfter; and {0 great ig the Fuconfitency between the
Cuftons and the Act, that they cannot Kand both cogether:
Therefoze, though the At (8 but Tempozatry; the Cultom
i8 Tfufpended ; and though it may be fone Wamage to the
Lo2d to make fuch Confrucion, yee that will not alter
the Cale, o2 Law-makersg are pefumed (o have Refpect to
the Publick Good moze than to any Private dPan’s Pio-
fit; and the Lod may be faid in thig Cafe to habe il
penfed with his Fntereft, being a Party o the A, and
confenting thereunto,

But Wyndham and Ellis Fuitices, fnclined, That the Cu-
fom DD continue, becaufe tbeGQ:t wag (w the Efivma
tive;
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Variance in
the A&tions
no Bar.

Ex parte

Quer.
Polt. Rofe

and Standen,
Patt and Ko-

fer.

tives and therefoze they vould not coniirue 1€ to take &-
way a MPan’s Wight and Fnterelt, 0; a Cufom Wwhere be
bath a Wenehit, ag the Lo of the dPano: had in thig
Cafe, Yho i3 prejudiced by the Lofz of hig feess and the
Futent of the Statute {eemed ¢o thew to be, THat Sca-
vengers (hould be choferr where none weve befoze, but noc
to take away Cuftoms foz chuling of thew ¢ But another

Argurnent wag Defived by Serjeant Howel, the Recozder of
London.

Rozal werfns Lampen.

DOnfpiracy. Rozal dectares, @hat a Replevin Wag

biought again® Bim and oiPers, and that the BDe-
fendant Lampen appeaved o2 Him without any (darrant,
and avowed 1 Hig Pame, and fuffered Fuigrent o puls
again® him, and toat 22 L 1os. Pamages were recshered
acainf pim at fuch a Place,

Lampen pleads a Recovery i a fomet Qetfoni brotrght by
the now Plaintf, the Recod of which being recited in
tye Plea, appears to be the fame with thig; but only Lere
the Place (3 wientioned where the Pamages were reco-
pered, Wiich was omitted {nn the former Sction, €o which
Lampen $ad pleaded a Reteiner, Dy one of the then Defen-
dantg in Replevin, gnd upon a ewmurrer Bad Fudgment.
Wut the Truth of the Cafe wag, That Juiguient wag
not then givew o2 him that hig Plea wag gosd; fo2 the
Coutrt were el of Opinicn, that it wag naught; but be-
caufe the Leclavation wag not good, for want of men-
tionirg the Place Wwheve the Wamages were vecovered,
twhich the Plaintill bad amended now, '

The Plaintif demurrved again; becaufe of thig Ua-

rignce betweenr the Two dctions upon the Wefendant’s
swn Hewing.

&ir Robert Shaftoe foz the Plaintiff, infitted, THat a Re-
covery {11 an Atioir 13 110 2Bat where there i8 a fubfantial
Uariance, &3 bere there 13; and that {o it bag beewr ad-
judged tn the Cafe of Leach and Thompfon, 1 Roll. Abr. 553.
lit. B. pl. 1. Wmiere the Plaintiff declared, That He, at che
efendant’s Hreaueld, habing pomifed o marry the De-
fendont's augbter, Le plomifed €0 pay Hiny 1o0co L
dpoy Non Affumpfit pleaded, Fudgment was given o2 the
Prcfendant., dnd the Plaintifi boought another Jeciow £52
the fame Soum, and therr 1aid the Promife o payp 1ooo L.
cum inde requifituscflet; and it Wwag adjudged, thas the o
ey Fuigmient wag no Bav to the laf dion; bhecaule

2 tucee
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there was a MPatevial Diffevence bettoeen the Twwo P20
mifes, One being 1aid without Wequelt, and fo the dPo-
tiey wag to be paid inw a convenient Time; and in the laft,
the Bequel s made Part of the Promire, and muft be
fpecially allcdged, with the Time and Place where it wag
made.
S0 in thig Cafe, The Plaintiff had not declared Wight
in big fivkt Aetion, which He bad amended now, and there:
foze the former FJudgment Hhall be no War o him,
311 Robinfon's Cafe there was a dDiffake in the Trit,
viz, A Formedon in Remainder, for that in Reverter, and held
no War; fo by a Parity of Reafon there Mall be no War
bere, becaufe the Firkt Declavation wag mikaken, and i€ Sut. 3H. 7.
Wwag vitium Clerici. Vide 2 Cro. 284. Level verfus Hall. ¢.1.5yd.316.

Barton, &etvjeant, contra. THig i3 110 new Jetion, fo2 the Ex paree
G2ound of it i8, not where the Damages were done, 02 re- Def.
cobered, but the Appearing without a TWarrant; and fo
habing pleaded a Reteiner and had Fudgment, and notw
pleading that Judgment to this Aetiow, and averving it
wag foz one and the fame Thing, 'tis a good Bar which
the Plaintiff Ly his Bemurrer hath confefled, Adjornatur.

Milward werfus Ingram.

Ndebitatus Afflumpfit £02 50 1. and quantum meruit, the IDe-One Pro-
I fendant confefles both ; but pleads, That after the Pzo, Jfe Pl
mue made, and befoze the Action baough, they came €0 a1 charge of
Qccompt concerning divers Sums of dPoney, and that He another,
Wwag found in drrear to the Plaintiff 30s. Wihereupon, in good before
Confideration the Defendant pomifed to pay bim the, d’gc :
Taid 3o0s. the Plaintiff likewife promifed to releafe and %
acquit the Defendant of all Remandg.

The Plaintiff demurred.

Says, Sevjeant, argued foz the Plaintiff, that thougdh Ex paree
one Pomife may be difcharged by another, yet a Duey Quer.
certain cannot, (ag in thig Cafe) where a Wemand was
of a Sum certain by the Indebitatus ; befides, thig Plea is
in Natuve of an decod, wihich cannot be good without
an dverment of Satigfaction given, Broke Accompt 46, 48.

Peither s it faid, That the Plaintiff promifed in Con-
fidecation that the Defendant ad Inftantiam of the Plain-
tiff pad promifed.

G 2 But
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Ex parte
Def.
2 Cro. 100:

Curia.

But it wag anfwered by Serjeant Hopkins, and admitted
to be true, That where a datier is pieaded by way of
dccod, it mult be averred to be executed in all Points ;
but that wag not the pefent Cafe, ,

The Defendant hath pleaded, That Ye and the Plain-
tiff had accounted together, and fo the Contract i3 gone
by the Accompt,

2. That be wag difcharged of the Contract by Parol, both
Tohich the Plaintiff had now admitced by hig Bemurrer,

and it will not be denied that a Parol Wifcharge of an
Affumpfit i3 good; a8 i€ A. promifes to performn fuch a
Uopage within a Ttme limiced, and the Wreach afligned
ag, that he did nof go the Uoyage : The Defendant
pleads, That the Plaintiff exoneravit eum, and upon Be-
murrer i€ wag held good. 22 Ed. 4. 40. 3 H. 6. 37.

Object. Jji it be objected, That ‘tig no Conlideration to
pay a juft Debts fo2 if g: s. were aue, of Wight it ought
to be paid, and that can be no Reafonw upon which to
ground a Pzomife, /
~ Anfw. T3 a good Conflideration to pay dPoncy on the
Pay which the Ppavty i3 bound to upon Wond, becaufle 1€
i3 paid without Suit o2 Trouble, which might be other:
wife a Lofg to the Plaintif.

Wut in this Cafe here 8 anw exprefs dgreement, amd

befoze there wag only a Contrac in Latw, Cro. Car. 8.
Flight verfus Crafden,

North, Chief FJukice. Tt hag been always taken, that
if there be an Aflumpfit t0 d0 & Thing, and there i3 no
Weeach of the Promife, thac it may be difcharged by
Parol; but if it be once broken, then it cannot be Bif:
charged without Releafe i1 a Uriting,

9n thig Cafe there are two Demands in the Declara.
tion, to which the Pefendant pleads an dccompt ated,
fo that the Plaintiff can neber after have Wecourie to the
filt Contvac which i3 thereby merged in the Accompt.
€ A. fells hig Dozfe to B. fo2 1oL and thcie being divers
other Dealingd betweenw them; i€ they come ¢ g Fcs
compt uporn the Whole, and B. i3 found in Qrvear 5 L.
A, mull bring Hig infimul Computaflet, fo2 He can neher re-
cober upon an Indebitatus Aflumpfit ; and of the fame Opi-
nion Wwere the other thee Futtices: And chough it was
not {aid ad Inflantiam of the Plainiif that e promifed, et
it wag adtunc & ibidem, and fo Mould be intended that the
Defendant made the Promife a¢ the Pnance of the Plain-
tift, a;tn o Judgment was given €0z the Wefendant,

Daws
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Daws werfus Sir Paul Pindar.

CﬂDhenant to pay a Sum of dPoney within a Pear af. Barbadoes,
ter one Nokes thall be adbmitted to the Dffice of Secre- ng’jr‘j‘jj b
tary to the Gobernour of Barbadocs. B Laws of
The Dcfendant pleads, That the Gobernour of Barbadocs Exgland, fo
and the Council there vabe Power of Probate of TWilg, thar the Sta-
and Guanting of Adminiration ; chat the Secretary be: i,‘i‘;(‘;ﬂicg‘g‘-
longs, and i3 an Dfficer ¢o the faid Gobernout and Coun: extends 1o
¢il ag WRegifter, and ig concerned about the regiftring the +°
faid qWills, and fo bis Dffice concerns the Adminiftra-
ftionn of Juftice s and then fets forth, that this Covenant,
upont which the Plaintif bougyt his Aaion, was entred
into upon a coerupt Agreement, and {02 that Reafon void.
The Plaintiff veplies, Proteftando, that this Dffice con-
cerned not the dominiffration of Fulice s and proteftando,
that Here wag no corupt dgreement; pro placito he faith,
that Barbadoes {8 extra quatuor Maria, anid Wwag always out
of the Qllegiance and Power of the Wings of England, ¢ill
Jking Charles the Firft reduced that Ffland to big Dbedicnce,
which i3 noto gobern.d by Lawg made by him, and not
by the Lawg of England.
The Defendant rejoing, Proteftando that thig Fand was
goberned by the Lawg of England long befoze the Lieign of
Jing Charles the Firft, and confefleg it to be extra quatuor
Maria, but pleads that before Bing Charles §ad that Fland,
King James wag feifed thereof, and died fuch a Way fo
feifed; after whofe Deatd it defeenved to Ling Charles the
Firft, ag Bis Son and Beiv; and that he being o {eifed,
2 Julii, {1 the THird Pear of his Beign, aranted it under
the BGreat Seal of England to the Carl of Carlifle and his
Deirs at fuch a Rent, ablque hoc that Wing Charles the Firft

acquired thig FAand by Conquett,

Baldwyn, &etrjeant, demurred, foz that the Traberle (S Ex parte
ill; foz the woft wmaterial Thing in the Pleadings wag, Quer.
dUbether Barbadoes wag goberned by the Lawsg of England,
o0z by particularLawsg of their oton 7 And {f not goberned
by the Laws of England, then the Statute made 5§ E.6.
cap. 16. concerning the Sale of Offices, Dot not extend to thig

lace.
3g!,ae faid, that it wag but lately acquired, and tvas not
goberned by the Laws of England; that it was firh
found out inn Hing James Y18 Reig, which wag long af-
ter the making of that Satute, and thevefoze could not

extend £0 €,
The
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Syd. 40.

Ex Parte
Def,

The Statute of 1 Ed. 6. cap. 7. Enacts, That no Writ fhall
abate if the, Defendant (pending the Aétion) be created a Duke or
Earl, ¢e. And it hag been doubted Wwhether thig Aa erten:
Ded to a Baronct, being a Dignity cveated after the dPaking
thereof. Sir Simon Bennet'g Cafe. Cro. Car. 104.

&tatutes of England extend no moze €b Barbadocs than to
Scotland oy Virginia, New England, Feg of Jerfey and Gern-
fey : "Tig true, an_Appeal lieg from thofe Flandg te che
ing in Council heve, but that i3 by Confitutions of
theit own. PNo Statute did excend 0 Ireland ¢ill Poyning’'s
Law, noz now unlefs named, Jn Barbadoes they habe
Lawg diffcrent from outrs, ag, That a Deed fhall bind a
Feme-Covert, and many others,

Scys, Serjeant, contra. Pe agreed that the Traberle wag
1ll, and therefoze DID not endeatoutr to maintain it, buc
fatd there wag a Departure bettween the Weclavation and
the Replication; o2 in the Peclaration the Llaintiff fets
fozth, that Nokes wag admitted Secretary apud Infulam de
Barbadoes, 2iz. in Parochia Sancti Martini in Campis; and in
the Weplication be fets forth, that thig Fe wag not in
England, tobich (8 iny the Natutre of a Departure; ag @ebe
fur obligat’ 1 Maii, the Pefenbant pleads a elcafe 3 Maii;
the Plaintiff replies primo deliberat’ 4 Maii ; ’t18 & Depar-
turc; f02 fc Mould babe fet foxth that the Wond was
4 Maii primo deliberat’, Quare. Bro. Departure 14.

&0 111 & QuareImpedit, the Bithop pleaded that he claimed
nothing but ag Owinary. The Plaintifl replies, Quod tak
Die & Anno be paefented hig Clerk, and the Wihop refufed
hinys the WiMhop rejoing, that at the fame Day anothey
peefented his Clerk, {o that the Church became litigious;
and the Plaintiff (ur-rejoing, That after that Time the
Cyhurch wag licigious be again prefented, and hig Clerh
1was tef,ufeb; thig wag a Departure, Bro. Departure.

So likewife as to the Place, ThHe Tenant pleads a Ke-
Teafe at C. The Demandant {aith, That he wag in PLiforn
at D. and fo would aboid the Refeale ag given by Durefs;
and the Tenant faith, That He gave 1t at L. after he wag
pifcharged and at large, 4o E. 3. Bro.32. 1 H.6.3.

The Plaintiff might Dabe faid that Nokes wag admitted
beve in England, without Mewing it wag at Barbadoes; foz
the Grant of the Dffice of Secvetary might be mave to
?Bug ?erg ggnep tge ;ﬂszeat éea% 0f England, ag well ag a

ant of Aominiftvation may be made by the D2din
out of Hig Diocefe.  the Dedinary

2. Except. Viz. By the Demutrer €0 the Rejoinder; the
Plamcift hath confefed hig Replication to be falfe in an-

3 other
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other Refpect, foz by that Ye hath owned it: The Pefen:
dant hath pleaded thatWing James wag feiled of this Fdand,
and that it defcended to Hing Charles, Gc. and fo ig a 1:90:
pince of England ; whereas befoze He had only aliedged thas
it wag reduced in the Tome of Ring Charles, Piz Son,
and fo Ye hath {allified big own Weplication,

And befives, thig 18 Within the Statute of 5 Ed. 6. fo?
the Defendant faith, that the Plaintif Hath admicted
Barbadoes £5 be & 20bitice 0f England; and it doth not ap-
pear that ebev there wag a Prince there, 02 any other
Perlor wHo Yad Wominion, ercepe the Bing and Hiz P
oeceflo:g s aud then the Cale will be no moze than if the
#ing of England take Polfeflion of aw FHand, where be-
fore there 1ag vacua Pofleflio, by what Lawg Mall it be go-
perued 7 Cevtainly by the Laws of England.

THig Fand wag granted o the Carl of Carlifle and hig
Peivg, under a Rent payvable at the Exchequer, 02 Wwhich
Procels might iflue, and it defcendg to the Heirs of the
Carl at the Common Law: Qud ¢f it be objeced, That
they have a& Wook of Confitutiong in Barbadocs, that iz
eaftly ao{wered, f02 €8 o Kecod, neithey can the Judges
takc any Notice of if,

'Tig veafonable that fo good a Law ag wag infituted
by thig &tatute of Ed. 6.” @ould Babe an extenfive Con:
fruition, and that it Gould be interpreted to extend as
well to thofe Plantations ag to England; o2 if another
Faand Hould be now difcokered, (¢ mul be fubjek to the
Law of England. Curia advifare vult.

| Lever werfus Hofier.

T Dis wag a fpecial erdict in Clectment, ThHe Cale Recovery
A upon the Pleadings wag, viz. Eir Samuel Jones be: fuffered of
ing Tenant in Tail of Lands {n Shrewsbury and Cotton,Landsina
being within the Liberties of Shrewsbury, fulfers a Com- i Londs
mon Recovery of all Yis Lands lying withis the Liberticsina Vil di
of Shrewsbury; and whether the Landg in Cotton, Which {8 find with-
a viftinct AL, though within the Libevties, Mall pals, " "

, berty.
vag ﬂ‘;)e Quektioh, Mod. Rep.

dnd it Wwag arqued by Setjeant Jones, (hat they Moutp 2% O

not pafd; o2 though Landd would pals fo by a fine,

becaufe it was the Aareement of the Pavtiess pet in a

Recobery 'tig otherwile, becaule moze Ceveainty i3 requived

therein, |

h?ﬁut in fFines no fuch Cevtainty {3 vequired, aud theve:

fore a ffitie de Tenementis in Golden-Lane Path been el

good, tho’ nesther Tiill, Pavi 02 Lawmbler, i8 mentiog;%a.t
i
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CroELees, Ut there being a Uill called Walton int the parit of
CroJacsry Strect, and a dfine being tebied of Land i Strect, the
Addifonsnd L8108 {11 Walton 2id not rafs, unlefs Walton had been an
gtﬁoway, Pamiet of Street, and the Fine Hud beew ievied of Landg
T in the pari® of Strect. ' o

And the Beafor: of this Diffevence is, becaule in Fined
there are Cobenants, whice, though they ave Real n ves
fpert of the Lawd, yet tis but a Perfonal Cetion,in Wwhich
the Land ig not pewmanded ex direGto; but 1 a Hecooery
greater Precifenels {8 vequited, that being a Pracipe quod
reddat \wherve the Land it felf {3 vemanded, and (ye i v 1=
sent wuft make dnfwer to it. Cro. Jac.574. 5 Co. g40. Dor-
mer'g Cafe. ~ . ,

*Antea g1 @he (7020 * Liberty paoperiy fignifieg a 1kight, Paiviiege,
o2 fFranchife, but improperly tBe Crtrnt of g jelace. Hilk
22 & 23 Car. 2. Rot. 225, B. R, Waldron’g Cafe, Hutton 10¢.
Baker anid Jehnfon’s Cafe. :

Liberties in Judgment of Leiw are Fucorpoeal and
therefoze tig ablfurd to fay, that Lands which 2r2 T0240¢
real Mall be therein contained.

They ave not permanent, having their Criffence by txe
Lhing'g Letters Patents, and may be defiroyed by 1 of
Pariiament ; they may aifo be ertinguiis’d, ab idged o2

*Raft.Ent. gncreafed, and a Venire Fac’ of g~ Liborry 02 franchiie ig

267- not good ;s 'tig an equivoca. Wo2d, and of »o Sign:fication
that g plain, and therefore 8 not to be ufed in vesl
TAvitg, Raft. Entr. 332.

Zhere (3 no Precipe {1v the Wegiffer to recober Lands
within a Liberty, neither ig there any Quthozity i all
the Law-Bo0ks fo2 fuch a Recovery s «nd thereroze if fuch
a Thing Mould be allowed, many Fuconveniences would
follotw; fo2 a good Tenant to the Pracipe Wwould be wan:
ting, and the Fntent of the Partics could not fupply that,

But Barton, Serjeant, faid, That thig Recobery would
pafg the Landg ity Cotton; 02 ag to that Purpole, there
Poftea. wag no Rifferevce between a Fine and a Recobery 5 they
301}0“- Abr are both become Commen ATurances, and are to be guided
Godb. 440, DP the dgreement of the Parties, Cro. Car. 270, 276.
CTig true, a ffine may ve good of Landg 1 an Hamlet,
Lieu Conus 02 Parifh, 1 H. 5. 9. Cro. Eliz. 692. Jones 301. Cro.
% Godb.4q0. JAC- 574- Monk verfus Butler. Pet 1 a * Scire Fac' to Pabe
contra.  Execution of fuch fine, the Uil muf be cherein men-
twngh. ;zBro. Brief 142, :
@The Bemand mufl be of Lands in a i, Damiet,
farthel in a pari®m, Cro. Jac. 574. > Damiet, 0; a¢

2 and
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and of that Opinion wag the whole Court (abfente El-
lis) woho wag alfo of the fame Dpinion at the Argument;
and geeodingly in Michaelmas Tevm following Judgment
wag given, that by thig Becovery the Landg in Cotton DID
w:ll pais.

And North ¢hief FJuttice denicd ¢the Cale in Hutton 106. Poltens
to be Latw, where 'tig faid, 4 comnion Recovery of Lands
in & Lieu Conus {3 110¢ gods; and {aid, That it had ben
tong Ddifputed whether a ffine of Landg in a Lieu Conus
wag god s and i LKing James hig Time the Law was
fectled in that Point, that it Wag god; and by the fame
Reafon a Recovery Mall be qod, fo2 they are both Qmi-
cabe Suits and Common Allurances, and as they grew
moze (1 Practice, the Fudges habe crcenved them farther.

2 Common Recovery 18 Held qiod of an obowlon; and
1o Realong are to be dzawn from the Vilie, 02 the Crecu:
tion of the TUrit of Seifiny, becaule ’'tig not in the Cafe
of adberfary Proceedings, but by dgreement of the Par-
ggs, where 't13 to be pefumed each Lnows the others

caning. , :

Jndeed, the Curfitozs are to blame to make the TWrit of
Entry thug, and sught not to be fuffered in fuch Practice.

Wyere a Fine i3 ebied to Tivo, the fee 18 always fired
in the Peirs of one of thems but if it be to them and theiv
Deirs, yet tis good, though incertain; but a Liberty ig
in the nature of a Licu Conus, and may be made certain
by dberment, - ‘

The Jury in thig Cafe habe found Cotton to be a Uill
in the Liberty of Shrewsbury, anud fo tig not Fucozpozeal.

Alford werfits Tatnel.

Oogwment again® Two, who are both in Crecution, Mod. Rep.
] and the Sberifi fufiersg one to cfcape; the Plainel 7
recobers againtt the Soherifi, and bath Satigiadion, the

pther Mall be difcharged by an Audita Querela.

H Osbafton



Trin. 27 Car. II. in Communi Banco.

General Re-
plication
good.

Ex parte
Def.

Ex parte

Quer.

Osbafton werfus Stanhope.

Dc‘ﬁzﬁ@ upon Wond againtt an Yeiv, v ho plcaded, that
bis Ancelfor wag feifed of fuch Landg in Fee, and
made a Settfement thereof to Truleeg, by whHicy L ii-
mited the Cfes to himlelf for Life, Wemainder éo the Hars
dPaleg of Hig Wody, Remainder in Fee to hig oien right
Beirz, with Power giben co the Truffees to make Lealk,
foz @here Libes, 02 99 Pears.

The Trufieeg mave a Leafe of thefe Lands fo2 o0 Pears,
and that e had not Afletg preter the Weberfion erpetant
upon the faid Leafe,

@The Plaintiff replies, Proteftando that the Scttlement i3
fraudulent, pro Placito faith, that be hath 4ffets by Defcent
fufiicient to pay pim; and the Defendant temurs.

Newdigate, &etjeant, The Bar ig good, fo2 the Plain-
tiff Gould not habe replied g nevally that the Befendant
bath QAffets by Defcent, but GHould abe replied to the
Prater. Hob. 104.

Likie the Cafe of Goddard and Thorlton, Yelv. 170. tohere
in Trefpals the Defendant pleaded, that Henry wag feifed
in ffee, who made a Leafe €0 Saunders, under whom he
verived a Title, and fo juttifies. ,

The Plaintiff veplieg, and fetg forth a long Title in anr-
other Perfon, and that Henry entred and intruded.

The D:fendant rejoing, That Henry wag feifed in ffee,
and mave a Leafe ut prius, abfq; hoc that intravit & fe fic in-
trufit ; and the Plaintiff babing demuired, becaufe the
Traverfe ought o Habe been divedt, viz. ablg; hoc quod in-
trufit, and 1ot abfq; hoc that Henry intravit, &c. it wag faid
the Replication was ill; for the Defendant bhasving al-
fetg b a &eifin in ffee {0 Henry, tobich the Plaintiff in
biz Rejoinder Had not aboided, but only by fuppoling an
Fnivulion Which cannot be of an CHate in fee, bur i
poperly after the Death of Tenant for Life; fo2 that
Reafon it wag beld ill,

Wut Pemberton, Serjeant fo2 the Plaintif, Heid the Re-
plication to be good. THe Wefendant’s Plea i$ no moze
than Ricns per defcent; 02 though He pleadg a Weberfion,
‘tig not charieable, becaufe *tig a Reverlion after an Eitate
@atl, and therefoze the pleading the Leale I8 net mate:
vial s fo2 i€ there Wwore a Leafe expived, yet the Plaintif
could not tecober, and thevefoze the Prter i wholly ivle
and infignificant, of which the Plaintid ought tiot ¢o

X ' take
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talic MNotice, becaufe the Landg, wiich come under the
Prater, are not chargeable. | ,
The Plaintiff harh traberled, ag ye oughe, what is ma:
tevial, and ig not bound to take Notice of any Thing moze.
And of that Opinion wag the whole Courr, and held
that Prater tdle, and the general RKeplication goods and
Fudgment wag given {02 the Plainf.

Prince werfus Rowlon, Executor of Atkinfon.

Xecutor de fon Tort cannot retatn, The Defendant (N Execator de
this Cafe pieaded, That the Telator owed his Llifesfr7or can-
dum fola 8ool. and that he made hig WWill, but doth nog " <™
Mew that be was thereby made CGrecutor; and therefpze P Mot 128.
baving no Title he became Executor de fon Tort, fo2 which
Caufe his Plea wag heid 1l 5 and Fudgment wag given
for the Plaintiff.

Norris werﬁs Palmer.

TMB Plaintift brought an Aetion on the Cafe againf Cateafieran
the 2efendant, fo2 cauling hit}t falfo & malitiofe tp Acquittal
be indited foz a Common Trefpafs in taking amap Dne jhen 20 i
hunded Wricks, by which MPeans he wag compeled €0 Tiefs.
fpend great Sums of dBoney, and that upon the Trial

the Fury had acquitted Him.

The Defendant demureed ¢o the Declatatiom; and Barrcl
Serjeant {gid £02 him, thac the Action would not iie; and
for a Preddent in the Cafe, he cited a like Fudgment
between Langley verfus Clerk iy the King'¢-Bench, Trin. 1658. 2 $id. j00:
9 Wwbich Action the Plaintiff wag indicted fo2 a Watterp
with an Intent to radbid a Wowman, and being acqurceed,
brought thig Action 3 and €he Coutt, after a {ong Webatr,
gave Judgment foz the Plaintifis but agred, that the dc-
tion would not lie fo2 a Common Ttefpafs; ag if it bad
been oz the Wattery onlys but the Raviding wag a great
Scandal, and foz that Weafon the Plantill recovered
theres but thig 18 aw odinary Lrefpals, and thcveloze
thig Qetion will not Lie,

13ut Pembertoh €vetjeaitt held, that che Action would Iic, Sid 463,464
pecaufe it Yag in the Nature of a Confpicacy, and done ! o
falfly and malitioufly Knowing the Contrary, and thereby
the Plaintiff wag put to great Charges, all Which is con-
fefled by the Wemutrrer, ‘

H 2 @nd
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ond the Cafe cited cn the other Side (8 erpeels in the
points fo2 the Court in that Cafe could take fotice of no-
thing clie but the Battery 5 fo2 the Futent to RabiBh was
not traberfable, and therefoze it wag idle to put 1t nto
the Gndictment, , o
€ 13 notw feeeled, that an Action on the Cafe will Ige o2
a malitious Qrvelt where thcre ig no probabie Caufe of
QAwtion 5 and thig Cale i ffronger than that, becaule tn
the one the Parey ig only puc to Charges, and in the other,
both to Charges and Dilgrace, {02 Which be hath no Ke-
miedy but by tyig daion, ,
Tte Court agreed, that the Lction would lie after an
s AfL 1z Eequittal upon an Fndicment fo2 a greater 02 lefler Trel:
T.Jones 132. pafs « Toe lifke fo2 citing another into the Spivitual Court
1 Rol. Abr. fpichout Ceufe. F.N. B. 116.D. 7 E. 4. 30. 10 H.4. Fitz. Con-
i)l?{gl'g' {piracy 21. 13. 3 E.3.19.
orea. The Deicndani’s Counfel confented to wabe the De-
wmureet, and plead and go to Trial,

The King werfus Turvil.

TheKing ¢ JUare Impedit. The Bing wag intictuled to a Peefenta-
Ereei;c;tieli,i. tion by the Staiute of 31 Eliz cap. 6. becanfe of a i

rled by a WWoitacal Contrad mede by the rightful Paivon, and he
Simoniacal €€c028ingly bid p2efent.

Contrndt,  Then comes the At of General Pardon, 21 Jac. cap. 35.
histrelenice by which unver general {ozds (1t wag noWw admitted )
removed - tHGt Siniony wag pardoned : In which Aet theve i3 a be-
tho the Si- 13¢ficial Claufe of Refitutfon: Viz. The King giveth to his
monyis par- Subjeéts all Goods, Chattels, Debts, Fines, Iflues, ?oﬁts, Amer-

doned. ciaments, Forfeitures, and Sums of Money forfeited by reafon of
any Offence, ¢5'c. done.

dnd wiether the Ring's Paefentee 02 the Patron had the
better Title, wag the Queion,

Thig Cafe wag only mentioned notw, but argqued in Mi-
chaelmas Term following by Serjeast Jones, that the Wing's
Prefentee 18 intituled ; e agreed that Simony was pars
Doned, but not che Confequences thereof ; €02 ’tis not 1ike
the Cafe where a Strvoke ig given at one Time, and
Pocth bappens at ancther s if the Stvoke, Wwhich is the
fir?k Dfience, i3 pardoned befoze the Weath of the Party,
that 13 a Pardon Liketwile of the Felony 5 fo2 'tis true, the
&rrohie being the Caufe of the Death, and that being pars
Dowred, all the natural Ects are pardoned with che Caufe,

But legal Confequences are not thug pardoned; agif a
dan 18 outlawed in Trelpals, and the Ling paroong the
Dutic oy, tHe Fine remaing, 6E.4 9. 8H.4. 21. 2 Roll.

Abr. 179. ﬂn



Trin. 27 Car. IL in Communi Banco. A’ 53

Fu this At of Pardon there ave L0208 of Grant, but
the Prefentation ig not within the Claule of Red&itution ;
fo2’¢ig an Jntere and wot anw Quthority veked in Lhe
Hing, and tierefoze a Thing of another Nature than
njat (8 intetided to be veffo2ed 5 becaufe 1t {8 higher, and
tha’l not e comprehended amonglt the general o223 of
®Goodg and Chatiely, &e. which are Things of & lovwey
Patuve, and are all in the Perfonality, Cro. Car. 354.

Conyers, Sevjeant, argued for the Title of the Patron, Ex pare
agr:tn faid, that there were ThHeee matevial Claufes i tHig Dek.

1. 4 Pardon of the Diences thevein mentioned i ge-
neval aud particulay Ldodg.

2. Tyat all THings not excepted Mall be pardoned by
Generval TWodg, ag tf particularly named,

3. The jLardon to bz taken moft fabourably for the
Subjerts upon which Claufeg it mul necefarily follow,
that thig Dfience i3 pardoned, and thenw all the Confes
quences fromy thence deduced will be likewmife pardoneds
and fo the Patvon. refozed to his Prelentation, for all
%tz;arterz of Re®itution are (o0 be taken fadbourably. PL

om. 252,

@pe Prefentation vels no lTegal Wight i1y the Prefen:
tees fo2 in the Cafe of the Ting, 'tis rebocable alter Fnki-
tution and befoze Induction. Co. Lit. 344.b.

o liliroife a Second Prelentation will vepeal the
friclt, Rolls 353. And if the BWing's Peefenriee dieg befoze
Fuouction, that g alfo a Wevocations if thervefoe the
Pacty Hath no legal Righe by this Paefentation, and the
Ying by the Simony had only an Quehozity to pzefent, and
no {rgal Jnteve® velfed, then by thiz At Ye Hath revokied
the Prefentation, and the rvight Patvon ig reffozed to
Big Title to prefent,

@ye Couret were all of Dpinion (ablente Ellis) ThHat the
Bing's Prefentee Had a good Title, and by Confequence
the Patron bad ne Wight to peefent thig Turn; fo2 here
wag an Interel vbeffed 1 the Wing 5 Like the Cale where
the Ling i3 intituled ¢o the BGoodg of a Felo de fe by Fi-
quifition, and then comeg an Ao of Fudempunity, that Hall
not debelt the Bing of hig Vigyt. ,

Wut where nothing vefks before the DFice found, a: Snd z6r
1ardon befoze the Frguifition extinguithes all Forfeitures, Sid167.964,
as it twag vefoived in Tomb’'s Cafe. Lev. 120-

&0 if the Paroon in this Cate had come befoze the 1822 Hob. 167.
fentation, the Party Had been refoed Statu quo, &e. E

2 Zhe



54 Trin. 27 Car. II. in Communi Banco.

@he ing can do no moge, tie WiT0p i3 t9 B0 the rells
neither (9 the Pacfentacion rebokien by this Ads it might
have beenr revoked by Fwmplication in fome Cafeg; ag
where there 13 a fecond Peefentations but fuch a general
Rebocation will not b0 165 and Fudgwent wsg given fo2
the plaintiff, and a Writ of Errog broughe, but the Caufe
wag cnded by dgrecwments

- Hill werfiss Pheafant.

Gaming at 2 Qcion of P2bt wag brought upon the Statute of
gf,"i”“"ff,?_' A 16 Car. 2. cap. 7. made again® deceitful and diforderly
b within Guming, Which enaasg, That it any Perfon fhall play at any
the Statute. Game, other than for ready Money, and fhall lofe any Sum, or
other Thing played for, above the Sum of 100 1. at any onc Time
or Mecting upon Tick, and fhall not then pay the fame ; that
all Contraéts and Sccurities made for the Payment thereof fhall
be void, and the Perfon winning thall pay treble the Money loft.
3¢ pappencd that the Pefendant won 3ol at one dAest:
ing, fo2 which the Plaintif gabe Security s and another
Pecting Wwag appomnted, and the Wefendant won 7ol
moze of the Plaintill; being inall abobe roo 1. And if thig
was within the Statute, wags a Nuedion,
vVent.253. @ e {ific Cale wag in the King’8-Bench, T'rin. 25 Car. 2. Rot.
2 Lev. g2. 1230. betweery Edgberry and Rofeberry; and in Michaelmas
Zerm following this Cafe wag argued, and the Court wag
Anonymus, D10I0eD, Yobich the Plaintif perceiving, delived to difcon-
Poftea. tinue hig Gction; but the better Dpinion was, that it wag
not within the Statute, though if it Had been pleaded,
Sid 304 That the feveral Pectings were purpofely appointed to
clude the Statuie, 1€ might be othcripife,

Calthorp werfus Heyt on.

Traverfe win ,
rorte T Replevin The Defendant abowed, [0z that the Hing

viz. Abjgre R DUING fe1feD 111 e of @ Manor, and of a Grange, which
boe gued - Wag Paveel of the dPanoy, granted be Inberitance to a
gitimomodo 1Moy, vefcrving 33 1. Kent to the Vearly iftuing ot of

oHCratys, ~

the Wwhole, and alledges a Grant of the Grange from S
W. W. (who clafmed under the Wikop ) to iz Qucettors
tn ffee; i wiich G.ant there was this Claufe ;

Viz. If the Grantee or his Heirs thall be legally” charged by

Diftrefs, or with any Rent due to the King or his Succeffors,
2 upon
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upon account of the faid Grange, that then it thould be lawful
for them to enter into Blackacre, and diftrein till he or they be
fatisfied.

And afferwards the Grantes and His Heirs Wove, upon
a 251l exhibit:d again® them in the Exchequer, decteed o
pay the Bing 4 1. per Annum, ag their Propoztion  ut of
g)e!%mnge, fo: which he viffveined, and fo jullificd the

HBing. |

Che Plaintiff pleads tn War to the Fvowey, and tra-
verfeth, that tie Pefendant wag lawfully charged with the
faid Bent; and the Defendant dewmurred,

Baldwyn, &evjeant, maintained the Avowry 9 B2 §0o0l, Et parte
babing ailedged a fegal Chavge, and that the War wag Def
~nst good 5 fo2 the Plaintiff traverietd quod Defendens eft le-
gitimo modo oncratus, WhHich being pave dPatter of Law,
oD part likewife dPatter of Fact, {3 1ot good 5 and theve-
foro if the Decvee be nof g legal Charge, the Plaintiff
fouid yave demurred.

But on the other Sive, it wagargued by Seys Serjeatit, Ex parte
@Tyat the Avowry 18 1ot 00D 5 becaufe the Pefendant path Quer.
not et fo:eh alegal Chavge, accoding to the Grant, which
muft b by Ditvers, o2 fowe other Yawful Way, and that
mu be infonded by fome Crecution at Common Laws
fo2 the Coaltus fuit to pay, i3 not enough; a Suit in Cqui-
ty is no legal Wi%urbance, Moor s50. The fame Cafe i3
reported in 1 Brownl. 23. Selbey werfzs Chute.

Belines, the Refendant doth not hetw any Procely takeyn
out, 02 who were Parties to the Decree, and 4 Que Efate
it the Cafe of a Bithop i3 not good, o2 He mul pals it
by Deed.

North and the whole Court: D Went in the Bing's Cale
Heg in IRender, and not in Demand, and affer the Bent:
Dgy i3 pafl, e (g oneratus, and tie Decree {3 1ot material
in thig Cafe; fo2 the Charge is not nrade thereby, but by
the Referbation, o2 Payment wihereof the whole Grange
i3 chavgeable. o . i

The Bing wmay ditrain i any Part of the Land, he i3
not bound by the Becvee to a particular Place; that ig
i Favour ondy £3 the Purchale:, that He Gould pay ny
o2z than Yis Propotion.

a3 to the Que Eftate, the Pefendatit ath admitted tHat,
by faying bene & verum cft, that Sivr W. W. wag feifed.

The Traverfe 13 i, and Fudgwent wag given foz the

Avowant.
Vaunghan



Trin. 27 Car. II. in Communi Banco.

Trefpafs ju-

taking cor-

next Avoi-

tobind the

* Yelv. 106.
1 Cro. Eliz.

Vaughan verfus Wood.

TRefpafS for taking Beef; The Defendant pleads a
Cuftow to choofe Superbifozs of Picuals at a ourt
Leet s That e wag there chofen, and baving biewed the
Plaintifi's Goods, found the Weef to be cozrupt, whieh be
took and burned, , ,

The Plaintiff denurs, fop that the Cuffom ig unvea
fonable, and when Peat i3 corrupt and fold, there are
propet Remedies at Law, by Action on the Cafe, 0z Pe-
fentment-at a Leet, 9 H. 6. 53. 11 Ed. 3. 4. 6. Vide Stat.
18 Eliz. cap. 3.

But the Court Yeld it a good Cufom, and Judguent
wag given fo2 the Wefendant ;s the Chief Juitice being
not cleav in if,

Chapter of Southwel verfus Bithop of Lincoln.

N a Quare Impedit, the Quelion upon pleading ivas,
Hhetyer the Gant of the nere Avoidance by the Chap-
ter wag ¢ood 02 not to bind the Succeflo2 7
The Doudt vid avife upon the Statute of 13 Eliz. cap. 10.
which wag objected not o be a publick *Act, becaufe tt er-
tendg only to thole who are Ceclefiakical Perlfongs o2 if it
thouid be adjudged a publick Laty, pet this i3 not a good
Grant to bind the Succelloz ; £o2 though the Grant of an
Avoidance i3 niot a Thing of Yopich any P06t can be
made, et it i3 an  Deveditament within the eaning of
that Statute; by which, among other THingg, 'tis enamed,
That all Grants, ¢yc. made by Dean and Chapter, ¢c. of any
Lands, 'T'ythes, Tenements, or Hereditaments, being Parcel of
the Pofleflions of the Chapter, other than for the Term of 21
Years, or ‘Three Lives, from the Time of the making the faid
Grant, fhall be void.

But it wag agreed by the Coure o be a geneval Law;
like the Statufe of Non-Refidency, Wwhich Dath been fo
ruled; and that this Pzefentment 02 Gant of the next
Avoidance Wwag not good, becaufe it wag made by thofe who
“Toere not Bead of the Cozpoaction, and it mufl be boid im-

mediately, 02 wot at all 5 and Fudgment wag giben ac-
cozdingly.

I Thread-
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Threadneedle werfis Lynham.

’ E Pere being Two Manozs ufually Tet £62 671, 15 5 d. Leafebya
A by the Pears a Wimop 1ets one of them £o2 21 Pears B“hopgi‘d

referbing the wihole Hent, and whether this WA a FOOD 0 iReat
Leafe Wwithin the Statute of 1 Eliz. cap. 19. Wag the Nue: referved,
ftictr, which depended upon the Confruction of the (W02 good.
therefn, viz. All Leafes to be void upon which the old accu- Mod. Rep:
ftomed Rent is not referved; and here ig more than the old °3-

Hent veferbed; and thig being a puibace Ao, i3 o be ta-
wen Litevally.

North €Hief Fuitice agreed, that private Actg, Wwhich qo
to one particular Thing, ave to be fnterpreted literally .
but thig Statute ercendg to all Wilkops, and {0 may be
taken accopding to Equity s and therefoze be, and Wyndhaim
and Atkins FJutices, Held the Leale to be good : Wut this
Cafe was argued when Vaughan wag Chief Julice, and
he and Fultice Ellis were of ahother Dpinion,
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Thorp wverfus Fowle.

No more OTA: 4n thig Cafe the Court faid, That fince the
gggsa;gan Statute, which gives no moze Cofts than Damage,

tig utual to turn @retpafz into Cafe,
Cooper wverfus Hawkefwel.

Words [ an detion upon the Cafe foz thefe TWWozd: I dealt not fu
unkindly with you when you ftole a Stack of my Corn: Per

Curiam; the deion Ties.
Efcourt werfis Cole.

Words. Iﬂ) an Qation on the Cafe for Wodg 1aid Tho IWays;
| the 1aff Count wag Cumque etiam, which i3 but a Re-
cital, and dubitatur whether good,

Sharp werfus Hubbard.

6 Months DC Siyr MWonths in which the Suqgaekion s to be
R l probed, muft be vechoned accoding to the Calenday
flion.  SPonthe, and ’tig fo computed in the Eecleiaftical Count,

Hob. 179.
Crowder wverfus Goodwin.

Juflification IJQ Affault and Wattery, and (alle Jmpifonment: Q

by Proce’s X to the Affauit, &«. the Defendant pleads sﬂaot;@umgs;

tiour Courr. 310 8¢ to the Fmpzifenment, he juftifies by a 120cels oyt
of an wferiour Courts and upow Demuvrer thefe Croep:-
fiong ere taken o Hig Plea.

3 The
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1. The Defendant hath fec £02th a Pzecept divected Ser-
vienti ad Clavem, and ’tig 1ot fa;h Miniftro Curiz.
mam Curiam, WwHich ig not good; fo2 it Hould hHave peesy Cro. Car
on a @ay cevtain, like * Adam’s and Flythe's Cafe, wiere a 224. bDyer
qurit of Crroz wag bzought upon a Fudgment in mbtié;ojlac_
by Nil dicit in an infeviour Court; and the Ervor afligned 571
wag, That after Fmparlance a Day wag given o the Mod Rep.
Parties till the next Court; and thig wag held to be af{a'im 2
Difcontinuance, not being a Day certain, +
3. "@ig not faid ad refpondend’ alicui.
4. P02 that the dction avofe infra Burgum.
. 5. @he Precept i3 wot alledged to be veturned by the OF-
cer.
@o all which it wag anfwered, ThHat a Plaint i3 dbut a
Remembance, and mufl be Ho2et, Ratt. 321. and when 'tis
entred, the Dfficer 13 ercufed; fo2 he cannot tell whether
ti8 * infra Jurifdictionem 02 not. * Squibb
and ag to the Fitk Ereeption, a Pzecept may be di. 27 Fole
rected €o @ pribate Perlfon, and therefore Servienti ad Clavem 7
i3 well enough, ,
Then ag to the next Creeption, "tig likewife well fet
foth to pabve the Plamctiff ad proximam Curiam ; fo7 How
can it be on a Day cevtain, when the Fudge may adjourn
the Court de Die in Diem?
Then ad refpondendum, though ¢ig 1ot faid alicui,’tig good,
tho’ not fo foamal ; and’tig no Tort tn the Dficer, but tig to
be intended that he 18 to anfiwer the Plaintiff inthe Blaine,
ag to the Fourth Creeption, the Defendant fets fo26h,
Tyat pe did enter Hig Plaint fecundum Confuetudinem Curiz
Burgi, and twhen the Plaintifi declaved there, be Gewed
tbat the Caufe DId avife infra Jurifdictionem.
and ag to the laff, The Dfficer i3 not punihable the’
e do not return the TWrit. ThHe Cnd of the Law ig,
@hat the Defendant Hould be pzefent at the Day; and if
the Caufe Mould be agreed, 02 the Plaintif qive a 1Re-
feafe when the Defendant iz in Cultody, no Adion lieg
againtt the Officer if he be detained afterwardg,
Wut the Chiet FJulice Doubted, that foz the Second Creep-
tion the Plea was ill, €02 it ought to be on a Way certain,
and likewife it ought to be alledged infra Jurifdictionem.
Wut the other Thre Fulices held the Plea to be good in
omnibus, and fatd, that the infevioz Court Yad a Furigdic-
tion to iffue out a TWvit, and the Dfficer {8 excuiable, tho’
the Caule of Action did not arife within the Jurisdicion,
which ought to be hevwon on the other Sive: And fo Judg-
wment wag given o2 the %%femant,
2

Snow
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Traverfe ne-
Ceﬂary .
where omit-
ted, is Sub-
ftance,

Sid. 300.

Yelv.231.
Pl Com.
230,231,

¥Cro. Jac.
221,

Snow and others, werfus Wileman.

Refpalg8 for taking of hig Porle : The Delendant
pleads, that be wag feifed of fuch Landg, and in-
titles himfelf to an Herriot. o

The Plaintiff veplies, That another Perfon wag jointly
feifed with the Defendant, Et hoc paratus eft verificare.

THe Defendant demurs generally, becaufe the Plaintifl
Bould habe traverfed the fole Seifin,

Wut it wag faid fo2 him, that the fole Seifin nezd not
be traberfed, becaule the dPacter alledged by him aboids
the War without a Traberfe. ,

Fn a Suggeltion upon g Pobhibition for Tithes, the
Plamei entituled himflelf by Pzefeviption under an 4b-
bot, and Mews the Unity of Poflefion by the Statute of
31 H. 8. by which the Landg were difcharged of Tithes,

e Defendant pleadg, That the dbbey wag founded
within Time of dPDemozy, and confelleth the Unity after-
watrdg, and the Pleg wag held good; To2 e need not tra-
berie the Prefeviption, becaufe e had et forty the Foun:
dation of the Abbey to be within Time of FDemo2y, wWhich
wag a fufficient dboiding the Plaintifi’s Title, Yelv. 31.

TYhe Plaintiff therefoze habing {aid enougy 11 this Cale
to aboid the Wars if he bad ctraberled it aifo, it would
Yabe made Big Replication naught, ifhe the Cafc of* Be-
del and Lull, obere in an Cieament tupon the Leale made
by Elizabeth, the Defendant pleads, that befoe Elizabeth
bad any Thing in the Landg, James wag feifed thereof in
free, and that i€ defeended €0 Bis Son, and {0 derives a
@itle unider bimy, and that Elizabeth wag feifed by Abatenient,

The Plaintif confefles the Seilin of James, but that he
pebifed it to Elizabeth 51 ffee, and makes a Title under her,
abfque hoc that e Wag feifed by Fbatement ; and upon a
Domurret, the Keplication wag eld ill, becaule the Plain-
tiff Bad made a good Titie before the Debvife to James; and
To need not traberfe the Abatement,

@he Chief Julice held, that the omitting of a Traverfe
wheve neceflary i8 datter of Sublftance, and the conclu-
0ing with hoc paratus cft verificare, when it Gould be Et hoc
pet’ quod inquiratur per Patriam, 02 de hoc ponit fuper Patriam,
02 vice verfa, 13 dPatter of Dubffance, and the wanting a
Craberfe 1g of the fame Nature; and Yeve the Traverfe of
the fole Seifin {3 necefflary, becaufe it ig ifuable: dAnd of
the fame Dpinion were the other Fudges (ablente Ellis) and
therefore Fudgment wag given (o2 the Defendant, |

4 Wilfon
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Wilfon werfus Ducket.

Ti&efpafﬁ foz taking of hig Con; the Defendant pleadg Diftrels not
Not-Guilty to all, but 360 Sheabes made into Stackg, good of
which the Defendant difirained fop Rent and Serbices in goge
Qrrear and due to him, The Plaintif dewmurs, fo2 that™
they could not be diffrained in Sheabes : 4 Diftrefy of

them i3 lavwful Damage feafant, 02 in a Cart o2 Rent,

but not Lere.

Per Jones, &erjeant, it 18 naught, becaufe nothing 13 to Ex parte
be diftrained, but what may be hinckwn and returned v Quer.
the fame Condition a8 when caken; and therefo2e & Reple-
vin will not Tie of dDoney out of a Wag 02 Cheft, and in
thig Cafe the * Con cannot be veturned in the fame CON: xAltered by
dition, becaufe a great deal may be 1off i the carrying Stac. 2Will,
of it Pome. 18H.3.4. 2H. 4. 15. 22 E. 4.50. 11 H.5.14. 1 Inft. & M.
47. Roll. 667. pl. 17. And of that Dpinion wag all the Court,

Curtis werfus Bourn.

N Wafte, ong @enant in Common bings an Awiont of Tenant in
Walte alones and the Quettion upon ¢t Pleadings wag, Conmen
Zhether He Hould not Have joined with Bis Companion; nocd ot
and foz an duthozity that they Hould join 10 tHig AkiON, Kaion of
Scroggs, Servjeant, cited Rolls Abr. 2 Part 825. pl. 11. tufete {€ Wake.
i3 faid, That if a Weverfion be granted to Two, and the
Peirs of one of them, vet they mull join in an Adion

of TWafte.

But it weg anfwered by Pemberton, &etjeant, THat Rolls
cited that Cale in Hig Abridgment out of the 1 Infk. 5 3. WHich
feemed to be the Opinicn of my L0200 Coke, grountded upom
the Quthozities theve cited iy the dDargin, which be faiy
2id not warrant any fuch Dpmion, ,

The Difference upon the Wooks 13, Wwhere Tenant in
Common demandg an Intivety, the tdric Mall abate; and
therefoze fn the Cafe of Hill and Hart, Teheve the Plaintiff Cro. Eliz. -
pad only a third Part of a Reverfion 1w Common, it Wwag 357
Held Be Hould not pave an Action of Watte alone, becaule ¢, e,
it world be very inconvenient that the thivrd Pavt Mouid oy. b.
be delivered in Crecution, Moor 374

Tig
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Co.Lit.1o8.  *@ig true, they hall join in the Perfonality, where Da-
Yelv. 161 4ygges ate to be recobered, but they Mall always feber in
Hieality, and chevefoze in thig Cafe, Wiakte beng a mirt
Qction, and fabouring of the Reality, that being the moze
wozthy, d2atwg ober the Perfonality with it, and there-
foz2¢ the Action by one alone i good; but if they had made
a Leafe fo2 Pears, thein thep Mould have joined in an dc-
tion of CWafte; And of that Dpinion Wag the whole Coure,

Anonymus,
Tout temps TiB(IB Dueftion wag, Whether Tout tempus prift wag a
ggfég?m good Plea, after a general Fmparlance 7

Sfter Impar-  AND 1t Wag iniited {02 the Plaintiff, That this Plea was
lance. repugnant, becaufe the Jmparlance p2obes the Contrary.
"Tig true, in an dceiowr of Debt upon a Wond, fuch Plea
i3 good after an Jmparlance, becaufe 'tig to fave the Pe-
nalty; and ’t'tﬁ Beld in Dyer f 300.b. @hHat Uncore prift alone,
CroJac.627 Wwithout faying Tout temps, in fuch Cafe {3 good, though
CORLT 4. Leonard the Cuftos Brevium, and who wag a Leatrned dPan,
wag there of another Dpinion,
~ But wien a mgle Duty i8 demanded, and the Party is
fntituied to Damages £02 Non-payment, i1 Tuch Cafe the
Plea of Tout temps prift {8 10t good.

dnd though it was objected, that the Difference i3, THat
the Defendant after FJwparlance Hould not plead any
Thing contrary to the dBatter in che Declaration to which
be bad tmparled; ag Wakardy to an Aetion bzought by an
Yeir, &c. Pet the Court were all of Dpinion, ThHat the
Piea wag not good, becaufe ’tig inconfittent with the Jm-
parlance 5 fo2 Petit licentiam interloquendi, {8 110 mo2e i En-
glith than fo2 the Defendant to fay, I will take Time, and
refolve what to do; which 1 contrary, to be always ready.
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Stubbins werfus Bird €9 alios.

f an dion of Trover and Converfion; the PISINEIE De: The Defen-
clared o2 taking 6oo Load of Dar. dantcon-
The Defendant pleads, ThHat the Plaintif nepey e ind-
- pad any Thing in the faid 600 Load of Dar, nifi con- fhall bein
jun&im & pro indivifo, With Two others, and fo concludes his Election
in dbatement, to have it
The Plaintiff veplies, That J. S. wag feifed in fee of a """
Clofe, tn which thig Dar wag digaed ; and being fo feifed, Mod. Rep.
e died s after whole Death the fato Clofe defcended to A. 117
and B. hig Two Daughtets and Co-heirg; and that the
Plaintiff married one of them, and the other was alfo
married: And fo the Plaintif and the other Pugband,
and their Wives, wete feifed in Wight of their faid Wibes
of thig Clofe, . y ,
That afterwardg, and before the detion brought, 2000
Load of Lead Dar wag digged out of the faid Clofe, and
1aid there in Deapss and then a Partition wag made by
Peed of the fard Clofe and the Dar, and 1oco Load wag
allotted to one Sifter and Hher Pugband, and the other
1000 Load wag allotted to the Plainciff, per quod he be-
came folus Pofleflionat’ of the faid 1000 Load in Severaltys
and being o pofleled, the Defendant found oo Load,
Parcei of the faid 1ooo Load, and conberted it, Abfque hoc
that the Plaintiff had any THingG after the Pareitisn con-
junétim Wwith any other Petloir,
The Defendant rejoing, That at the Time of the Con-
perfion the Plaintiff had nothing but Conjunttim With the
other, ag befoze. |
1. dnd the Plamtif demurted, fo2 that the Delfendant ¢ parte
ought to have traberled the Partition; fo2 though the Pol- Quer.
feflton Yoag joini, the Partition bad made it feberal, by
which the joint Polleflien was confelled and sboided, and
theve:
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Ex parte
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1 Leon. 309.
Rol. Rep.20.

thercfoze the Traberle goods Tike the Lule 1aid down in
my Lo2d Hobart 104. itt Digby and Fitzherbert’s €afe, Trels
pafs, tali die; the Defendan: confelleg if, but pleads a We-
feafe of all Qetiong, and traverfeth all Trefpalies after;
fo here the Plaintif Yath tvaverfed the joint Podetiion af-
ter the Partition. » ' o

2. The WVejoliver 18 8 Depavture from the Pled, Wwhich
is, that the Pplaintiff neber Yad any Thing but jeintly
with otherss and the Rejoinder ig, That at the Time of
the Congerfon Ye wag jointly pofiefled 5 which iz a ma:
nifet Dificvence {it Point of Time, and fuch ag Wwill
mehe q Lepartre, 33 H 14. Bro. Departurc 28. 12,

Tt was argued by Sevjeant Hopkins fo2 the Defendant,
Tyat the Beplication wag not aosd; fo2 the Plaintiil there-
in oo alledged a Partition by eed, and doth net fay, hic
in Curia Prolat’: @nd i1 all Cafes whete a dBan pleads a
eed, by wihich he maheg hiwmfolf either Party o2 P2ivy,
e muf produce ¢t 10 Court : 43 where the Tefendant ju-
ftifics i Trerpaly, thac bfoze tye Plaintiff had any
Thing, DOuePurfrey wag feifed in ffee of the Place where,
&c. ud by Fndenture, e dDemiifed it to Corbet, excepting
the (Wood, &c. Habendum fo2 the Life of Ann, and cobe:
manted quod licitum foret o2 the faid Corbet to take Potuife-
boot, &c. That Pe aligned Hig FutereX o Ann, and that
the Defendant, ag ber Servant, took the Trees s and up-
ot Wemurrer the Piea was bheld naugir, becaufe (though
A Serbaut ) Babing jultibed by foce of ¢ Cobenant, pe
Did 1ot Metn the Fndenture, 2 Cro. 291. Purfrey verfus Grimess
6 Rep. Bellamy’s Cafec.

¢ a Thing will pafs without g Deed, pot i (e Party
pleadg a Deed, and makes a Title thereby, he mull come
with a * Profert hic in Guria.

43 to the Dvjeccion, That there was a Weparture, be
argued to the Contrary: 402 the Pefendant in Hig Rejoin:
per infits only cn that which wag molt material; and
the Plaintiff 1 Dis VReplication bad given him Dccalion
thug to rejoin; and though Be had 1eft out fome of the
Time mentioned i1 the War, yet that would not hure the
Pleadingg, becaufe a fair Fue wag tendzed; fop if at
the Time of the Conberfion He wag jointly feifed, he could

- not be entituicd ¢o the Qction alone,

Judgment.

And afterwards, in Trinity-Term following, the Chict

- Fuitice delibeved the Dpinfon of the Court, That the Plea

Wwag good in Bar, though pleaded itt Abatement, and the
Zefendant Yath €lection to plead erther in War 02 dbate:

3 metits
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ment; the Pature of a Plea in Abatement, i3 to entitle
the Plaintiff o a betteyr Wric; but Yerve the Defendant
motns, that the Plaintifi Yach no Caufe of Aaion, and fo
ic Mall be taken t0 be i War: dnd it hath been erpredy
refoibed, That wiere the Plea 18 in Dbatement, i it be
of fecctity, that the Defendant mul difclole dPatter of
Bar, Be mall have Yig Clectton to takie it either by way of
Bar 02 batement, 2 Roll. Rep. 64. Salkil verfus Shilton.

S0 where Watte wag brought (11 the Tenet, the Tenant
pleadg a Surrender to the Leiioz, and demands Judgment,
if De Hould be charged in the Tenet, becaufe it Mould habe
been in the Tenuit, and thig wag Held a good Pley, 10H. 7.
cap. 11. (Uhereupon FJudgment was given fo2 the Defen-
dant; the Chief Jubtice at fivkt doubting about the Wepar.
ture, and adbifed the Plaintiff to wabe his Wemurrer,
and to take Fluc upon Payment of Cofig,

Daws fue;jﬁ/zs Harrifon.

Tﬂafﬁi‘ Plaintiff intitleg bimfeif ag Adminiffraco? €0 Adminiftra:
8 Daws, and Bew3 that the Adwminifration wag granted tion pleaded
to Bim by che Official of the Witop of Carlifle, but did no; 204 80“1’,0“
alledge Bimm to be Loci iftius Ordinarius; And ’,/f;’jj g;olg?-'

Jones, &erjeant, demurred to the Declaration, becaule it
Did not appear that the Dficial had any Furigovicion. PL
Com. 277.a. 31 H. 6. 13. Fitz. Judg.35. 22H.6.52. 36 H. 6.
32, 33. Sed non allocatur. 4f02 the whole Court were of Dpi-
nion, That the Peclaration wag good, and that he Hall
be intended to have FJurigdiion s but if ¢ hHad been in
the €= 1e of a Peculiar, 1t cannot be intended that they habe Cro.Jac56
any Quthority, uniefs fec foth: And fo Judgment Wwas Paum. o7,

given £o2 the Plaintif. Sid, 322

Mafon werfus Cafar.

P Trefpsls fo2 pulling doven of Vedges, the Defendant Commoner

pleads, That e Bad Right of Comwmon in the Place may abare
wgere, &c. and that he Hedgegs were made upon Pig Com- Hedges
mon, fo that he could 1ot in ca parte enjop DIs Common in poc P
tam amplo modo, &c. and fo juftifieg the pulling them down, men,

Fnbthey were at Yue, whetver the Defendant conld en-
jop ¢he Commcn in tam amplo modo, &e. and there was a

K Aerdict
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g Rep. 100.
o Rer.55.

2Cro. 193,
222.

2 Iuft. 88.

Verdict
cured a bad
Declaration.
2 Ven. 20.
1 Ven. 03,
328.

* Yelv. 1c6.
Drury ver-
Jus Dennis.
Sid. 376.

a-roiet to2 tre Octenbant, and Fudg.aent being faed
till wioben on the other Side,

Scroggs, &etjeant, mobed {n Qrrel of FJuigment, becgule
tie 2lea wag ill, and the Yue frivolous; £0: 618 impol:
{ible that be Hould Babe Common wher: the Peoges ave:
and thevefoze tie Zzelendant ought o Bave Drought an
dation upon the Cafe, 02 @ Quod permittat. Pe cannot cbate
tie Vedges, though be might Bab: pulled down o mucy
a8 might Babe opened a (Wayp to his Cominon,

The Lo2b bath an Intered in the Soit, and g Commo:
nct bath no Quthozify to bo any thing but (o cuter and
vut 117 g Weaffg, end not to thiow d Wi DNuich-Set
B.dgeg, for thatiz a Shelter to Pis Bealts,

But the Court weve of Dpinion, ThHat the Defendant
might abzte the Fevgrs, o2 thereby e did not meddlc
.61 the &oil, but ondy pulied notwn the Credions and
the B.0% of 29 E.3. 6. wag expeis in thig Point, Vide
17H. 7. 10. 16 H. 7.8, 33 H. 6. 51. 2 AflL 2. 7B nothing wag
faid concevning the clea, and fo the Defendant yad
Zutgment,

Hocket and his Wife verfus Stiddolph and his Wife.

2 an daion of AMzule and Wattery bought by the
A Plaintiff and big Wife, aqaint the Defendant and hig
(Wifes the Jury found quoad the Beating of the Plaint:f's
aalife onty, that the Detendamtsd are guilty, and quoad re-
fid” ¢y find (02 the efendants,

2 it was mobed in drvell of FJudgment, by Scroggs,
Serjeant, €hat the Declaration (3 not good, becaufe the
Husband * joing with the Wite, Wwhich be ought not to do
ryon hig own Mewings fo2 &g to the Wattery wade uron
bim, be ougyt to Pabe brought his Iction alone ; and the
findng of the Jury will not Yelp the Declaration, which
i3 1l in Subtaice, and thereupon Judgmens wag fTayeds
but being moved again the next Terwr, the Coute weve all
of Dpinnion, That the Daclaration wsg cured by the Uet:
oitt, and fo Fudgment wag given fo2 ¢ Plaiutif,

2 | Good-
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Goodwin qui tam, €9 c. verfus Butcher.

A P Gnformation wag bought upon the Statute of Buyinga
32 H. 8. cap. 9. made againd Buying pretended Titles,%ﬁtfc“ded

fuipich gives a ffoxfertuve of the Ualue of the Land pur-~

chafed, unlefs the Sceller wag in Pofleflion within a Peav

b.fo2e the Sale,

After TTerdict 02 the Plaintif, it wag mobed in drref
of Judgment by Sevjeant Barrell, becaufe the FPnforma-
tion bhad fet fo2:h the Right of thefe Lands purchaied o
be in J. S. and that the Son of J. N. had conbeyed thems by 2Anderl57.
general CUo2d8, a8 Defcending from hig fathers Wiich
Title of the Sow, the Defendant boughts whereas, if in
Truth the T.cle wag in J. S. thew nothing defcended frome
thzhg,’atbw to the Son, and {0 the Defendant bougyt
nothing.
 Sed non allocatur ; fo2 if fuch Conffvuction Sould be al-
1cwed, chere could be no Wuyping of a pretended Titie
witgin the Statute, unels it was a good Titles but
ozen tis faid, as Heve, That the Defendant entred and
ciaimed Colore of that Grant 02 Conbeyance, which was
void, yet 'tis Within the Statute, {o the Plaintifi Had
big Fudgment,

Wine werfus Rider €9 al’.

Refpals again® Five, Quare claufum fregerunt, and ok Traverfe
fFifh out of the Plaintifi’s Several and Free-Fifery, mmatcrisl.
ffout of them pleaded Not Guilty, and the Fifth juttifien,
fo2 that one of the other Defendants 18 feifed i a fee of
a Clofe adjoining to the Llaintiff’'s Clofe ; and thathe and
all thofe, &c. Babe bad the fole and feparate Fithing in
te Wiver whHich rung by th: faid Clofes, with Liberty o
enfter into the Plamtifi's Clofe o0 beat the Water, o2 the
better carrping on of the Fiing; and €hat he ag Ser- PN
pant to the other Defendant, and by Hig Command, did
enter, end fo juftified the Taking, ablque hoc that he is
uilty aliter vel alio modo. '
Tye Plaintif teplies, That He did enter de Injuria fua
propria, abfque hoc, That the Defendant’s Mafter hath the fole
Fifhing.
Tre Defendant demurgs aud Newdigate, Serjeant, av- Ex parte
gucd {02 him, That the %ﬂs%&atwn. i3 good, fo2 m&;e% @g Dcf,
2 8
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pap made a local Juitiication, he mul traberfe both be.
foze and after, ag he hag done in thig Cafe,

2. The Plaintifi’'s Veplication ig 7, fo2 e ought not
to babe wabed the Defendant’s Traverfe, and fozce Him
to accept of anocyer from him s becaufe the fir® 18 mate:
ﬁ'ag t0 the Plaintifi's Title, and he i3 bound up to tf.,

0D. 104. ; )

There wag no Decafion of a Traverle in the Replica-
tion: 02 where a Serbant ig Wefendant, de injuria {ua pro-
pria {8 good, with the Traberle of the Command.

But on the Plaintifi’s Side, Serjeant Baldwin held the
efendant’s Traverfe to be immaterial s fo2 baving an-
fwered the Declarvation fully in alledging a Right to the
fole Fihing, and an Cntry into the Plaintifi's Clole, *ti3
infignificant afteriwards to traberfe that Ye i3 Guilty ali-
ter vel alio modo.

Tyen the Matter of the Plea 18 not good, becaufe the
Defendant juftifies by a Command from one of the other
2efendants, who babe all pleaded Not-Guilty, and they
muft be Guiity if they did command Yim, 102 a Command
Wwill make a dPan a Trefpaller,

The Court were all of Dpinion, That Judgment Hould
be giben fo2 the Plaintif : Fo2 ag tothe lafk Thing mens
tionied, which wag the Datter of the Plea, they velo

*Mires and €0 D¢ well enoughs o2 the * Sevvant Ball not be oulted of

Solebay,
oftea.

the ddvantage which the Latw gives him by pleading hig
Pater's Command,

Thew ag to the Weplication tis qood, and the Plea ig
naught with the Traberle; foz wwhere the FJulification
goes o a Time and Place not alledged by the Plaintifi,
there mufl be a Traberle of both,

i thig Cafe the Pelendant ought to have traberled the
Plaintifi’s free Fithing, as alledged by him in hig Ducla-
vation, which e babing omicted, the Plea o2 that Kea-

?&I alfo 13 1, and fo Judgment wag given fo2 the Plaiin.
3
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Termino Palche,

Anno 28 Car. II. in Communi Banco.

Lee werfus Brown.

B 2 a Special Aerdict in Eietment, the Cale wag thig: Where re
W viz. Tyere oere Landg W ,ich re vera were nor Patr: ﬁ‘lﬁed L}mds
cel of & dDanoz, and pet were veputed ag Pavcel, DAL
, 4 Grant ig made of the dPanoz, and of all Landsg ya Wods.
=~ teputed Parcel thereof; and whether by this Grant,
and by thefe General Wods, thofe Lands wonld paf3
vhich Wweve not Pavcel of the MWanoz, wag the Nuretion,
THhig Term the Lozd Chief Fuice delibered the D inion Poftes:
of the Court, That thofe Landg wounld pals; and tiyey Cro.Car
grounded their Opinions upon Two Authozitieg i Co,3°%
Entr, fol. 330, 384. The King zerfzs Imber ¢ Wilkins,
€ the FJury had found that the Landg in Nuefion had
beewr teputed Paveel of the MWanoy, it would not Yabe
pafied bad they found no woe ; becaufe ¢he Weputation
fo found might be intended a Reputation fop a mall
Time, {0 veputed by a few, o2 by fuch ag were ignozant
and unghilful, '
Wut in thig Cafe 'tis found, that wot only the Laws
wey: reputed Parcel, but the KReafon why they were ve.
puted Pavcels foz the Fury babe found that they Wwere
formetly Parcel of the dPanoz, and aftev the Debifion
they were again united in the Polelion of Him who vad
the dPanoy, Wwhich being alfo Copyiold, habe fnce been
demifed by Copy of Court-Roll, together with the dPanoz;
and thefe were all great Farks of Weputation, and theve-
foie Fudgment wag giben that the Lands did well pals.
2 Roll, Abr, 186. Dyer 350,

Wakeman
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Wakeman werfus Blackwell.

' Mod. 418, Uare Impedict. The Cafe wag, The Plaintiff entituled

Common himieif to ay Adbowfon by a Wecovery Tuffered by

Recoveries ‘@eniant in Tail; (n pieading of which Kecobery Pe al-

howtobe Jepges Two to be Tenants to the Przcipe, Lut doth 1ot

pleaded.  gowy pow thep came to De {0, 02 Wwhat Conbeyance was
made to thewr, by which it may appear that they were
@enantg to the Pracipe; and after Search of Precedents
ag to the Form of Pieading of Common Recoberies, the
Court mclined that it was not well pleaved, but deli-
bered no Fudgment.

Searl «werfis Bunion.

Tultification ] 92 _@refpafs fo2 taking of iz Cattle, the Defendant

where good. § pleads, That e wag pofiefied of Blackacre pro Termino

i Diverforum Annorum adtunc & adhuc ventur’; and being fo
poflefied, the Plaintif’'s Cattle were soing Damag’, and
e niftrained them Damage feafant ibidem, and fo juftifics

the Tahing, &c. ’ |

The Plainciff demurs, and afligng {pecially fop Caufe,
Tohat the Defendant did not fec forth particularly the
Commencement of the Tevm of Pears, but only that he
wag poflefled of an Acre fo2 a Term of Pears to come s and
vegulatly where a dDan makes a Title to a parvticular ¢-
fate, in pleading he mult Gew the pavticular Time of
tbelqtommtemement of hig Title, that the Plaintif mayp
teply to it.

Curia, The Chief Fultice, and the whole Court Hheld, That the
Plea wag good upon this Difference, where the Plaintif
nings an daton fo2 the Land, oz doing of a Tr.(pals
uypnn the Land, be 18 fuppoled to be in Poflelion ; but if
be will juitify by dertue of any patticular Chate, he
muflt Mew the Commencement of that Cfate, and theny
Tuch Pleading as Here will not be good,

*Yelv. 75. DUt Wwhen the Matter is™ collateral ¢o the Title of the

Crg.Car. Land, and foz any thing which appears in the Beclara-

ConLue.  Fi0N, the Title may not come in Quektion, fuch a Juifi-

1492, cation ag this will be good.

Fn thig Cafe no dRan can tell what the Plaintif will
veply; ‘tig {ihc the Cafeg of Fnducements to diong,
which do not requive fuch Cevtainty ag 1 necellary in
other Cafes, ,

20 where an Aetion i3 brought for a Nuiance, and hein.
titles himfelf geneyally, by faying ve §8 Pofleflionat’ pro
2

Ter-
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Termino Annorum, 'ti8 Well envough, and e need nof fo fot
forty porticularly the Commencement, becaufe 7e DLy
not make the Title vis Cafes (02 Wwhich Realon, Fudg
ment wag qiven {02 the Lefendant,

Crofier verfus Tomlinfon Executor.

M an doaion on the < afe, the Plaintiff declaved, THar Statute of
tye Defendant’s Tefkator being i Big Lifethme (viz Linittons
Tuch a oy ) ndebten to the Plaintiff in the Sum of 201, §Fom!
fo2 fo much dDoney befoge that Time €0 hio Ge Bad 40B tendsto /o
receibed, DD affume and promife to pay the Tame Wwien yi debicarus 4=
mould be thereunto required ; and that the Tefatoy did not Sl
in Hig Lefe-time, nop the efendant fince H.38 Weatyh, pay
the 9Poney, though e wag theveunto required.
Tye wefcndant pleads, That the Tekatoz Bid not at any
Zime within Sir Pears make fuch Promile,
The Plaintiff veplies, THat Ye was an Fnfant at the
Time of the Pomife- made, and that He came nor o full
e till the Pear 1672. and tyat within Siy Pears after
be attsined che dae of Dne and twenty Pears he brouaht
thig Action, and fo takes Gdbantage of the 1°:0%ifo in
the Statute of * Limitacions, that tue Plaintiff m-1U Habe * 21 Jic
&y Pears after the Dilabiiity by Fafancy, Cobevture, &
&c. 19 remoheDd.

And the Defendant semuryed by Serjeant Rigby; andg, ...
the Bealon of Hig Demuvrer was, becaute in the (aid Pro- Dot
pifo deticng on the Cale on Affumpfit gve omitied.

THis At vag made for quicting of Cliates, and abor:
ding of Suits, ag appears by the Preamble, and thevefoe
mall be taken Hrictly s there (8 an Cnumeracion of feberal
Aeeiong in the Provifo, and thig ig Cafus omiffus, and o
no WBowofit can be taken of the Probifo,

e TUrit of Crvoz upon a FJudgument Dought 4 Car, 1.
in the Court of Windfor, the Fusges beld, That an Ltion
on the Cafe £o2 * Fandeving of a8 Pan'g Title 8 out of *Cro. Car.
thig Qct, Becaufle fuch an Qaion wag vave, and not broughe 163,513,
withovt Special Damages : Wut Hide, Chief Jubice, Y
poubied. 1 Cro. 141, Efcape 1}; out
- @he Law-Fakers could not omit thig Cafe unadbifed: of the Sta-
¥y, becaufe tig within tiofe 028 of Sctions cnumeratep i, 1 5and.
by this Q. ?\7&?01:: ?c?r

This Promife wag wmabe to the Plaintif when e wae Erapeis
but ¢ Day old, and (¢ wouid be bery Lard, wow aficy fo notSidaos.
wany Poavg, to cheree the Crecutol. %gr‘zgf};i_
ting out of Tythes; for thefe are not grounded upon any Contradt. Cro. Car. 513 Huu, 109,

Wit



7%

Pafch 28 Car. I in Communi Banco.

Ex parte
Quegr.

2 Anderf.
1234 150.

Wut Turner, &crjeant, atsued, Ihat ti;mug_‘@ an Indeb%tat’
Affumpfit 18 10¢ Wwithin the expzels (Wo:0s ot the P2ovifo,
pet "618 within the Futent and FPeaning thevesls and o
gie Rule {8 takew in 10 Co. 101. in Bewfage'd Cafe, Qu'ando
verba ftatuti funt fpecialia, ratio autem generalis, ftatutum intel-
ligendum cft generaliter.

aAnd this ig a Seacute Wwhich gives a General LKemedy,
and the Ditchief to the Fufant is ag great in fuch dctions
of Indebitatus Aflumpfit, ag other Ationg; and thereioze tis
but veafonable to infend, that the Parligmend, which Pabe
fabed their Rights in webis, Troverg, &e. intend: d iike:
i@m’fe,_ that they Mould not be barred tu an Indebitatus Af-
umpfit.

1t 2 Anderf. 55.Smith oerfus Colfhil : ebt was buought
upcty a WBond; the Oclendant there pleaded the Siatiie
of the s E. 6. of Soelling of Officess; the (Uog of Which
ave, viz. That every Bond to be given for Money or Profit for any
Office, or Deputation of any Office mentioned in the Statute, fhail
be void againft the Maker. i that Cafe the Bond wag gi-
ben o p2ocure a Grant of the Difice, and alfo to erevcife
the fame: Now thougdh this wag not within the erprels
Wio2bg of the Statute, yet the Wond wag beld boid: dnd
if it tould be otheriw:fe, the MWifchicts which the Statute
intended ¢o vemedy Wwould #ill continue; and fherefoze
the Futent of the Law-Dakers in tucy Cales i8 to be vi-
garved ; o2 which Wealon, i€ eiong of Indebitatus Aflump-
{it ave within the fame Ditehiet with ofther Qctiong thete-

CroCar533 {31 mentioned, fuch aifo ought o be confrued to be within

19H. 8. i1.

¥ Cro. Car.
245,

Curia.
2Sand. 120.

the fame Kewmedy,

Wut he took the C2fe 0f * Swain verfus Stephens to rule this
Cafe at Wav, in Wwyich Cale thig very Stacute wag pleaded
to an Zdtion of Trober, and the Piaintif vepiied, That be
Wwag beyond Seas and upon a Demurrer to the Replica-
tion, the Court held Troker to be within the Statute, it
being nawed 1 the Paragraph of Limitation ¢f Perfo-
nal dions, Wwhich bdivets it to be brought within the
Time thevein Limited ;s that ig (o fay, all deticns on the
Cafe within Sir Pears; and then enumerateg feberal
other Aaiong, awmongd which Trover is cmicted, yet the
Coutt were (hen of Opinion, that Trover 13 implied in
thole General tWozdg,

Gud of that Dpinion was the Chief Jullice, and Wynd-
ham and Atkins, Juftices, That upon thie whole Fram: of
the 4rt, it wag frong againf the Wefendant; for it would
Le bery Grange that the Plantif in this Cale might bring

an diion of 2ebt, and not an Indebitatus Afumpfit.
2 |

ddben
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e che S oope of an At appears to be in a general
Senfy, the Law 100k to the dPeaning, and i3 to be ex-
tenocd to particular Cafes within the fame Reafon s and
thereinze they weve of Dpimon, That Actions of Trelpars,
megtion:d in the Statute, are compzehentive of thig dc-
tion, becaufe 'tis a Trefpals upon the Cafe, and thelllozdg
of the Pr0bilo fabe the Jnfants Right in Actiongs of Trepafs.
~ @nd therefoze, though thete are not particular IWWong
in the enacting Claufe, which relate to thig Aetion, yet thig
P :0difo reftraing the Seberity of that Claufe; and refiozeg
the Common Law, and {0 {3 to be cakien fabourably; and
toig Aetion being within the fame Reafon, with other
dAetions thervein mentioned, ought aifo to be within the
fame Remedy,

But Jutice Ellis voubted, Wihether Actions of Trelpafs
could compehend Ations on the Cafes and that when the
Parliament had enumerated daions of Trelpals, Trober;
Cafe fop WW0d8, &c. if they had intended thig Action, they
tould have named i€; he faid he wag reforing the Com:
mon Law ag much ag e could, but doubted much, whe-
ther thig P20bifo did help the Plaintifi: But Judgment
wag given fo2 the Plaintif.

Doctor Samways werfus Eldfly:

Ovenant. The Plaintiff dectaves, That by INDENCULE Where Co:
mave Detweerr him and the Defendant, reciting tHae venants are,
there were divers Controberfies between thewr, ag fpel] mptual, and
concerning the Right, Title and Dccupation of Tytheg ™ "
atifing and renewing upon the Freehoid of the Defendant
in T. and upont other Landg held by the Defendant, by a
Leafe for Pears from the Plaintiff, under the Annual
Rent of, &c. and concerning the drrearages of Kent due
upon that Pewife, ag concerning other dhatterss (o2 the
etermination therest, the faid Ppartics did by the faid
Fundenture bind themfelbes, in Confideration of 12 d. gibent
to cach other, to obferve the Arbitration of an Arbitratoy,
inviffevently to be cholen between thewr, to arbitrate, op-
det and judge between them de & fuper Premiffis; and the
Plaintiff and Defendant mutually cobenanted to o fe:
peral other Matters. '
@hat the Arbitrator did thereupott afterivardg award,
and the Defendant did cobenant with the Plaintiff, That
in Confideration of the zelamtiﬁ’z Sealing and mub‘eri?g
at
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(at the Refendant’s Requedt ) one Pare of aLeafe f02 Pears
( to the Awatd annered ) for the Rent therein referved,
@I;ai; the Detendant Hould pay To much oney (o2 the
Tyihes, . . ~

That it was aifo awarded bp the faid Arbitracoz, &nd
the Defendant did covenant, thac he would be account-
able to the Plaintifi for all fuch Arreavages of Aent,
Tythes, and Compolition-Money foz Tythes, ag Mould be
atifing and rencwing upon the faid Land, &c. accoding (o
fuch a Ualue per Annum, tohereof the Defendant could
not lawlully difcharge himielf, |
~ dnd the Plaintif abers, That he bath obferbed all the
Tovenants on his Pare, and that the Defendant bath not
obferved all the Cobenants on hig Pare, and afligng foz
Breach, That Ye hath not accounted with Him fo2 all G-
tears of Tytheg and Compofition-Poney fo2 Tythes ariling
upon the Landg in, &c. and that e yath requetted him (o
account, which he Yath refufed, )

@Tye Pefendant pleads Actio non: ffoz Be fays, That 'tig
true there wag fuch an Indenture ag in the Declavation
i3 fet fouth, and fuch a Cobenant to be accountable ag the
Plaintifi hath declaved. |

But {aith in eadem Indentura agreatum fuit ulterius & pro-
vifum, That the Plaintiff Hould allow and difcount upon
the decount, all Sumsg of Poney foz Parfons Dinners
at the Requelt of the Plaintiff, and fo2 Yis Concerns lad
out and disburfed by the Defendant, and fuch other
Sumsg which e had Divecion to 1ay out; and thact fuch
8 Pay paratus fuit & obtulit fe, & adhuc paratus eft,to accoune
fo2 8%1 gmars of Rent, &c. if the Plaintiff would difs
count, &c.

That fuch a 2ay the Plaintiff would not, and often af-
ter vefufed, and yet doth refufe to allow upon fuch Account
all fuch Sumg of MPoney ag the Defendant, af the Re-
queft and foz the Concern of the Plaintiff, Had 1aid out,
and thig be i3 ready to aber : And then he abers, that af-
tev, &¢. on fuch a Day pe did erpend feveral Sums of
GDoney foz the Plaintiff, which were juft and reafonable
to be allowed by the Plaintiff, upon Account made by him.
. To this Plea_the Plaintifi demurred, and the Defen-
dant joined in Demurrer, which wag argued by Turner
%eggte‘%g% tl.’ov the Plaintiff, and by Serjeant Seys fo2 the

(4 ¢

_THis wag a bad Plea, foz 'tis a Rule in all Law Wooks,
That ebery Plea ought o anfwer the MPacter which is
charged upon the Wefendant in the Declaration, which is

3 . not
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1ot done bere, becaufe the Defendant doth neither aber
that be vid account, 02 confels, o2 &boid o2 tvaberfe if,
which He cughe to do, after the Plaintif bad sliedged a
Reguel to account, and a Wefulal,

"Tig an ablolute Cobenant which charges Hime o b2 gc-
countsbicy and not if the Llaintif would allow Parions
minners, &c. {02 tig impofl:ble the ¢ the Plaintiff can make
any Tuch GHowmsnce, till the Defendant hach accounted?
fo: how can theve be a difcounting without an Jicount?

€ the Plaintif bad told him before the Lecount, THat
he would not aliow any Thing upon the decount ; thHis
would not Babe beew pejudicial to bar bim of His Ac-
tion, {0 ag it had been befoze the Megquell : foz il ¢ dhen
wakes a Feoflment in ffee, uponn Connition that (€ the
070t pey 1ool. &€ Michaelmas, t9e ffeoffment Gall be boir;
end befole Michaelmas the ffesfice tellg pim, that He iwll
1ot veceibe the gHoncy at that Times ehi3 HU not ple-
judice Biwr, becaufe tis no Refulal in Law.

The Wefendant (v this Cafe i3 to do the Ffivlk i, viz
to accounts aud wien that is neglected by Him, it hall
nicber prejuadice Him \who g to to a fublfequent 4o, 5 Co.
19, 20. Higginbottom’g Cafe, 22 & 23 Hallin and Lamb’g Cafe.

e cobinants to make an Chate inn Fee af the Cofts of
the Covenantee ; the Covenantsy i3 (o bo 4 Fivl Aot viz.
to fet bim finc what Conbeyance e will make,

g he 1ike Cafe wag tn thig Court betineen Twiford and
 Buckly, uron an Indenture of Cobenantg, wherein Oue of
the Parties bid copenant to make a Leafe fop the Life of
the Cobenantee, and fo2 Two otter Lives ag §e Hould
name, and the Coben 11102 was (o give PoffcHion,

@he Weeach affioned wag, That the Defendant had not
made Livery and Seifin, and upsn Performance picades,
the Diaintif dID demiir, and upon great Debate i Wwis
refolped that the Cobenant wag not bioken, bewsufle the
Blaintiff Yad not perfomed that Wwhich wag ark ¢o be
done on Big Part, viz. to name the Liter,

9t wmayp be objected, That thefe Cobenants Pabe g e
1stion one to the other; and fo Neon-perfozmance of e
one, may be pleaded in Bar to the other,

But to that Be anfwered, They are d' Fine and mutual
Covenants, and there may be feveral Qaions biought a-
aain®t eacy other. The Cafe of *Ware and Chappel conres * sile 185,
1y fo this Point. Ware wag to raife soo Soldierg, and 187
bring them to fuch a ©o2f, and Chappel wag ts fnd Ship-
ping, £02 which be fued uponr the Cobenant, though the
othet Bad ot vailed the Soldicrgs o2 that can bz only
alledged iv Spitication of ibgm&gez, a3 ig no Croul fo2

2 tie
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the Pefendant, and it wag dbjudged that this wag not 8
Condition precedent, but difting and mutual Cobenants,
upon Wwiich feberal Sctions might be brought.

This cannot be a Condition pzecedent, fo2 the Defendant
pleads, & ulterius agreat’ & provifum eft, that the Plaintif
thall difcompt and reimburfe the Wefendant; and here the
dozd provifum cft doth not make a Condition, but a Co-
vettant, 27 H. 8. 14, 15. Bro. Condition 7.

Theve i3 another Faule in the Plea s fo2 the Pefendant
aperg, that the Plaintif hath not reimburied him fepeval
Sumg of dPoney, which {8 alcogether incertsin, fo2 1t
oty gnt appear what i due, 28 H. 8. Dyer 28. 9 Ed. 4. 16.
12 H. 8.6.a.

But it wag argued fo2 the Welendant, that he need not
traverie the decompt, .

4 to the Firlk Dbjection made, That the Plea ig not
goad, becaufe it doth not anfiper the Declaration, the
Rule ag to that Purpole i3 generally good ; but then the
plaintiff muf cell all big Cale, which if he omitg, He
muft then gibe the Defendant Leabe to tell where Pis -
wmiffion 3. ]

- Sometimeg a Thing which belongs p2operly to another,
may be picaded in Bar o Pifcharge, to aboid Civcutty of
dettons; agone Covenant may be pleaded to anocher, 1 H.7.
15. 20 H. 7. 4. $50 Wwhere the Leflce i3 to be difpunibable of
{Uafte, He may plead it to & TUrit of tWafke.

Tye Books note g Diflerence where the Cobenant ig

Dne 02 Two Sentenceg; o2 in the Ffirlk Cafe, one Cobe-
nant may be pleaded in Wifcharge of anotier, but not in
the laft. Keilway ;4.
_@ig true, 1f the Second Cobenant had been diftind and
independent, 1t conid not have been thug pleaded s but i
thig Cafe €i8 not faid, That the Cobenantoz for himfelf,
big Crecutos and ddminifirators, doth covenant, &c. but.
ulterius agreat’ & provifum eft; {0 that as 'tis penned, provi-
fum eft makes a Condition, and then che Senfe i3, F will
accompt, if you will difcompt ;s and i€ you vefufe ¢o dif-
compt, 5 cannot be charged. Dyer 6.

"Zig inutilis labor to make up an Aecompt, FE the other
will not allow what he sught, if theve be an Annuity pro
confilio impenfo, &c. and he will not pay the MPoney, the
other ig not o be compelled to give His Avbice, Fitzh. An-
nuity 27. 25 E. 2. Annuity 44. |

The Chief Jultice and the whole Court were of Opiniomn,
That FJudgment Gould be given o2 the Plaintifi; fobz ars
5 ' itra:

r
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bitvationg, @Wills, and Zdgof Parliament, are to be takien
acen2ding to the dDeaning of the Parties, sud Damages
ave to be given accoding o the dPerit of the Care, In
this Cafe the Defendant i3 bound to accomut upony Reo-
qucft, and to pay hat dBoney i due upon the Jccompt;
and ’tig an Fupertinent Nueltion for the Wefendant to
agh him to make Qilowance for Parfons Winncers be-
foze they cowme (0 Focompt: 'Tig as if a Badli€ Mouid fay
to i3 Lo2d, I have laid out fo much Money, and I will not ac-
compt with you unlefs you will allow it; thig i3 a Capitnia-
t%on beforepand, and 18 vevy infigniffcant by wapof D.I
charge.

They have cach aRemedy upon thele mucusl Covenants,
ano the provifum & agreat’ eft doth not amount ¢s & Condi-
gpn,{buc ig a Cobenant; and Judgment wag givew accol-

ingly,

Fuitice Tllis faid, be Had a FPanuleript Report of the
Cafe of Ware a4 Chappel, Wwhich Ye faid wag sbjudged
upon great Ocbace,

Stoutfil’s Cafe.

E)Rohibition. Wt was agreed clesvly that wo Tythes ought Tythes not
to be paid £02 Berich, beeaute tis Vare of tie Soil, and to bepeid
fo it Yag beew often adjurEd: AND it W alfd faid chae fof Brickor
Tythes Mall not be paid (o2 Progeons, unlels it be by fpe- 1‘@;3"?
cial Cudtont, '35

Columbel werfis Columbel.

Tl% Plaintif bought ar doion of Bebt tpsn & Award pless
Bond of 500 . The Wefendant pemands Dyey of thie ded under
Bond and Condition, Wwhich was to obferbe an Atuard of S2prnd nce
A. B. Qrbitvatoz, indiffcrently chofen to detevmine all €2an: o good,
net of Controverfies, Quarrels and Demands, concerning
the Title of certain Landg, fo ag the faid dward were
made and put {uto {riting under the Band and Seal of
the dArbitrato2, &ec. and then he pleads, that the Arbitra-
to2 made no dward,

The Plaintif veplies an iwvard, by which fuch Things
tncre to be done, and fetg it f02tY (in hac veaba ) under the
&ceal of the Arbitrator. '

The Defendant vejoing, that the vbitrate? made no Q-
watd under hig Pand and Seal according o the Condi-
tion of the Wonud

Tye Blaintif demurs; but the Defendant Had Judg-
ament £02 that the Plaintiff ought to plead the Jward gnn

oY
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per the Pand as well ag the Seal of the drbitratog s {02
yohent be ploduces it in Coure, ag he doth by a profert hic
in Curia, e mufl plead ic fopmaily, ag well ag produce it
aid Judgment was giben fo2 the Delendant, -

Norris werfus Trift.

Livery - T8 a Sypecial Gerdict in Cjotment: The Cafe wag, 4

cundwm for-  § I2eeD 13 made t0 TH2ee, Habendum t0 T o £02 Cheiv Libes,

”;‘;;:’rfh‘ggg’ wemainder to the ThHird fog hig Life, and Livery and Seifin
4 8%°% i3 mabe to all €hree fecundum formam Charte.

And whether the Libory fo made, ag if they had all ¢

ffateg in Polleflion, Whereag in truth Due of thewm {jad

but an CRate in Bemainder, was good, wag the Quekion,

D the one Side it was fard by Sevjeant Scys, That ol
f.Gion in this Cafe wag deltd. ted accoding to the foim
of tie ecd within mentioned, which mufl be to Two fo2
Life, Bewmaindey 0 the Thivd Perfon, and Livery and
Seifin being oniy to accomplith end perfea the Common
Qurences of tge Land, ought to be takon fadbourably, ut
res magis valeat quam pereat ; anid thevefoze if a Feoffment
be mase of Tiwo doreg, and a Letter of dttomney (o gibe

Dser131.  Livery, and the 4tto:ney oniy enters mto Dne Jeve, and
40 giveg Livery fecundum formam Chartz, both the Qeres pafg,
Ccke Lit. 52, a.

But on (he other Side, Sevjeant Maynard faid, that (here
wag fomething moze in this Cafe tyan whit bad been
opened ; {02 there was a Letter of Aetoney made to give
Livery to @wo, and inffead of voing tsat, be makes Li-
very to them all, which i3 no good Crecution of Lig Au-
thouty, and thervefoe no Litery wWag mae, the Autiozity
not being purfued,

48 to the Cafe in the Firlt Inftitutes, my Lod Coke crrg
very much theve in that Dilcourfe s £62 in faying, That
if there be a Ffeoffment of Two Aores, and a Letter of G¢-
toney to tafie Polellion of both, and Ye maketh Livery of
both, but taketh Policllion but of one, and that both pals
tig not ‘Lavws but if the Guchority be general, as to make
Livery and Scifin, and e take Poifleflion of one, and then
makes Libery of moe fecundum formam Charte, that ig (o0D;
and thig i3 the O.fevence taken in the Wooks, 5 Ed. ;. 653
3 FEd. 3.32. 43 Ed. 3. 32. 27 H. 8. 6.

@he ﬂBMﬂinDBY:ﬁﬂBgn in tbgs Lg]:{fe E’g I meer tg‘am'r
to e Livery. = gev

5 | THere
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@oeve 18 alfo a manifelt Difference betweens a Patter
of Intereft, and an Crecution of an Juthozity 5 fo2 in he
ffivkt Cafe, it Mall be conffrued accoing to the Ynterel
rni;ircb Deitbzv path, but an Quthozity mulf be fricly
purfed. . . 5 .
@The Court were all of Dpiniown, that the Livery in thig Curia
Cafe wag good 0 Two foz theiv Libes, Remainder o the
@yird Perfon. And the Chief Julbice faid, That what.
ebet the ancient Dpiniong were about purfuing quthozs-
tics with great Crattnefs and Nicety, et this dPatter of
Livery upon Endofements of Uriting wag aiways fa-
vourably expounded of later Times, unlels Where it plain- . -
1y appeared that the Authozity wag not purfued at all ; ag Sid. 428
if a Letter of Attozney be made to TH2ee jointly and fe-
verally, Two cannot execute it becaufe they are not the
Parties delegated, they Do not agree with the Authozity:
And Fudgment was giben accodingly.

Richards werfis Sely.

T%la 7S was a Special derdic in Ejedtione firme, {02 Covenant
b Landg in the County of Comwal. @The Cafe was made to en-.
thig, viz 5 |

'Thomas Sely wag feifed of the Lands tn Queion fo2 Soindnmm_,
Life, accoding to the Cuftom of the Manoz of P. and e 'tisa Leal,
together Wwith one Peter Sely toere bound in a Wond to a ;‘?d fo aFor-
Third Perfon for the Payment of 100 L being the proper
Debt of the faid Thomas, WhHo gabe Peter & Counter-bond
to fabe pimfelf barmlels,

and that Thomas being fo feifed, did execute a D2ed to
Peter ag & Collateral Security ¢o indempnify Yim fo2 the
Payment of this 1oo L. by which Deed after a Recital of
the Counter-bond giben to Peter, and the CRate which Tho-
mas had in the Landg, e dIdD cobenant, grant and agree
foz himfeelf, big Crecutors;, ddminiftvatorg and Afligns,
Tith the faid Peter, that be, Big Crecutors and Avmini-
fivatos, Hould hold and enjoy thefe Lands fvont theTime
of the making the faid Deed fo2 Seven Pearg, and fo from
the Cnd of Sehen Pears to Seven Pearg, for and during
the Term of 40 Pears, if Thomas Mould fo long live. .

Jn which Deed there wag a Cobenant, Thae if the faid 2 Cro. zo6
100 1. hould be paid, and Peter fabed harmiels according
to the Conditiott of the {aid Counter-bond, then the faid
Peed €o be void, o ,

@he Quettion wag, Whether thig being tn the Cafe of
Copyhold Lands will amount to a Leale thereof, and fo
matke a fFofeiture of the Copyhold Chate, there being no
Cuftony to warvant 1t? b1

I8

joy a Copy=

old de An-
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Thig Cafe wag argued thig Term by Serjeant Pember-
ton £02 the Plaintifi s and in Trinity Term foliowing by
&erjeant Maynard on the fame Side, who faid that (his
was not a good Leafe to entitle the Lo2d to a Fozfettute.
gt bath beert a general Rule, that the {Wo2d Covenant WL
makc a Leafe, though the TU02d Grant be onritted s nay a
Licersce to Hold Land 02 a Time without either of thole
wiods will amount to a Leafe, much moze when the

* 2 Cro. 92, T0102DS ate, To * have, hold and enjoy his Land for a "Term cer-

g?&

oy 14.

gl; léolé. Abr.
48, 849.

Cro. Car,

207.

Noy 128.

tain, f02 thofe are L0208 Wwhich give an Fnterelk, and io
it bath been vuled in Tifdale and Sir William Eflex’g Cafe,
which ig vepozted by feberal, and i8 in Hob. 35. and (ig
nolv fectied that an Adion of ebt may be brought upon
fuch a Cobenant, ,

And all thig ig vegularly true in the Cafe of ffreehoid.
But if the conffruing of it to be a Leafe will woka
a&ivong, then 'tig only a Cobenant 02 Agreement, and no
Fnteveft velig, and therefore it Mall neber be intended a
Teafe in thig Cafe, becaute 'tig in the Cafe of a Copyhold
¢iate; for if i¢ Mould, there would be a TWrong done
both to the Lellop and Leflee 5 §02 it would be a Fozfeiture
of the Cftate of the one, and a Refeating of the Secu-
vity of the other. )

Jt bag beew generally ufed in fuch Cafes, to confidey
tobat wag the Fucention of the Parties, and not to intend
it a Leafe agantt theiv dPeantng, for which there (s an
crp2els duthoity, 2 Cro. 172. ity the afe of Evans and
Thomas, 11 WhHich Howel cobenants with Morgan to make
a Conbeyance to him of Land by Fine, provided that if he
pay Morgan 1oo L. at the €nd of Thirteen Pears, that then
the dfe of the Ffine Mall be to the Cognifoz, and cobenants
that Morgan hall enjoy the faid Landg fo2 Thivteen Pears,
and o2 ever after i€ the 100 1. be not paid.

TheAflurance was ot made, and thig wag adjudged no
Leafe for Thirteen Pears, becaule it wag the Intent of
the Partieg to make an Affurance only in the Nature of
a dBotgage, which ig but a Covenant,

And thig appears likewife to be the Fntention of the
Parcies here, becaufe in the bery Deed *tig recited that
the Landg are Copyhold.

3¢ aifo foundg diredly in Cobervant, fo2 'tis that DPeter
thall o2 may cnjoy without the lawful Let o2 Fntevrup-
tion of the Leflo2.

4l agreementg muft be confirued fecundum fubjectam
materiam, {f the dDatter Wwill beav it, and in moft Cafes ate
goberned by the Fntention of the Partiecs, and not to work

a divongs and thevefoze i€ Tenant i Tarl makes a Leafe

3 fo2



Pafch. 28 Car. IL. in Communi Banco. 21

foz Life, it Mall be taken o2 big oy Life; and pet if be-

foze the Statute of Cntails Pe made fuch Leale, he be-

ing then Tenant in fee-Simple, 1t Yad been an Efate

puring the Life of the Lelice ; but when the Seatucte had

mabde it unlawful foz him to bind Yig Leir, then the Latw

confivues it ¢o be £o2 Yig own Wife, becautle otherwife it Hob. 276.

would wozk a Wrong. Co. Lit. 42. |
So in thig Cafe it Hall not amount to a Leafe fo2 the

manife® Fnconbeniency which would fsllow, but it Mmall

be conftrued ag a Cobenant, and thew no Fujury is done,

On the Pefendant’s Part it wag argued by Serjeant Ex parte
Newdigate, that though this wag in the Cafe of Copyhold, Det.
that did not make any Difference ; €02 the plain MWeaning

of the Parties wag to make a Leafe: Wut where the

Wozdg are doubtful, and (uch a3 may admit of divers
Contrucions, whether tPey will amount to a Leafle o2

not, there they Mall be taken ag a Cobenant to pevent
frorfeiture.

So alfo if they ave only Inlructions, ag if a MPan by
QArticleg fealed and delibered i contented to demife fuch
Landg, and a Rent ig referved, and Cobenants to repair, &c.

D2 if DOne cobenantgd With another to permit and fuffer 1 Roul. Abr
pim to habe and enjoy fuch Landg, thele and fuch Tike 848
adozd3 wWwill not antount to a Leafe, becaufe (as hath
been faid) the Intention of the Parties ig only to make
it a Covenant; but here the TWodg are plain, and can
admit of no Woubt,

wut foz an duthozity in the Point, the Lady * Moun-*2 Croor.
tague’s Cafe wag cited, here i€ was adjudged, That if a
Copyholder make a Leafe for a Pear warranted by the
Cuftom, & fic de Anno in Annum during Ten Pears, tig a
. good YLeafe foz Ten Pearg, and a Foeiture of the Copy-

bold Efate. Vide Hill. 15 & 16 Car. 2. Rot. 233. the Cafe of
Holt and Thomas iy thig Court,

The Court inclined, That it wag a good Leale, and by Curia;
confequenice a ffozfeiture of the Copyhold, and that a
Licence in thig Cale could not be fuppoled to_puevent the
fFozfeiture, becaufe if that had been, the FJury would
have found it, the Meaning of the Parties mut make
a Confruction here, and that fecng bery frong that ’tig
a good Leafe; but they gave no Fudginent,

M Wilkinfon
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joinin an
Ation,
where not.

judgment.

Wilkinfon werfis Sir Richard Lloyd.

"[1!901’5 Defendant cobenanted, that he would not eqre
fo2 the taking the Farm of the Creife of Weer and
Qe fop the County of York Withsut the Confent of the
Plaintiff and another, and che Plaintiff alone broughe
this dccion of Covenant, and afligns foz Wieach, the we-
fendant’s aqvecing 102 the faid Ereife without Pig Con-
fent, upon which the Plaintiff bad a Aerdiet, and 1oco L.
Damages Given, .

And Serjeant Pemberton mobed i Arreft of Judgment,
foz that an JAcion of Covewant would not lie 11 this
dafe by ese Plaintiff alone, becaufe e ought o Habe
joined With the other, both of them having a joint In-
tevefts and {0 8 Slingsby’s Cafe, 5 Co. f a Bond i3 made
to Two jointly and febevally, they mutt both join in an
Axion of D:bt, fo Pere tig a jomt Contrac, and bot
muft be Plaintifis: o alfo if One cobenants with Two
to pay each of them 20 1. they wmuf both join.

"@ig tyue, in Slingsby’s Cafe twag beld, if an diurance
ig mabde o A. of White-Acre, and ¢o B. of Black-Acre, a113 (0
C. of Green-Acre, attd @ Covenvant with thew and ebory of
tyem; thefe {aft Tlo2dg make the Cobenant feberal.

Wut here i3 nothing of a febeval Yurerelk, no moze than
that One covenants with Two, that bie will not joinin g
Leafe without their Confent, fo that their Fnteved not
being dibided the Covenant Mall be entire, and taken ac-
coding to the fivkt CWozdg to be a joint Cobenant 5 and the
rather, becaufe if the Plaintif may maintain this daion
atone, the other may bring a Second Getion, and the We-
fendant will be fubject to entire Wamages which may be
giben tn both.

But the Court wag of another Dpinion, That here
wag no joint Intered ; but thac each of the Covcnantees
might maintain an etion fop Yis particular Damages,
02 otherivife one of them migit be Wemeditels: for Tup-
pofe one of them Yad given bhig Confent that the Defen-
pant Bould favm thig Creife, and had fecv-tly receihed
fome Satigfaction oz Wecompence 02 fo doing, it i Tea-
fonable that the other Mould 1ofe HiS Wemedy who teber

pid confenty 4fo2 which Reafon the Plaintif had yis
Fudgment,

3 Page
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Page werfus Tulle Mil' €5 alios Vi Midd:

—BE plaintift bought an Aetion on the Cafe again Cafe ties
the 2beviff fo2 a falfe Weturn, fetting forth, Thai not agai-f

e fued a Capias out of thig Court ditected to the Shevif the Shenfl
of Middlefex, by pertue whereof he arvefted the Party. and f?,; 2 Cepi
tooh Wail to2 big Appearance, and at the Pay of the Be Grpw & pas
cutn of the THUrit the Sheviff vecurned Cepi Corpus & para-ramm habeo,
tum habeo, but Ye had not the Body there at the Weturn hohe P
of the Wirit, but fufieved him to elfeape. avpcar,

Tye Defendant pleads the Statute of 23 H.6.cap. 10.AND 4
faith that he tock Wail, viz. To fufficiont Suretics, and 5o
fo let im go at lavrge, &c. Ellis and

The Plaintifft Demurs ; and whether this detion lies Yarborough,
againd the Defendant was the Duetion, who refufed to oI
p2oceed againlt him by way of Amevciament, 02 to take
an Qignment of the Wail-Bond.

THis Cale depended tn Court feveral Termg, Jt was
argued by Serjeant Pemberton and Serjeant Conicrs f02 the
Plaintiff, and by Serjeant George Strode fo2 the D fendant;
and Fudgment wag given in Eafte-Zerm in thie 20th
Pear of thig King.

Jn the Ligument for the Pefondant that ¢His Action Ex parce
wou!d not lie, 1t wag confidered, Def.

1. [What the Commion Latw wag before the making of
thig &tatute,

2. @ gat Alcervation theveof the Statute had made.

At the Common Lavw dBen were to appear perfonally to
anfwer the TUvit, the Fozm of Which required it, and no
Astorney could be made in any detion till Edw. 1. de gra-
tia fpeciali gabe Leabe to hig Subjrd3 to appoint thew,
and commanded Hig FJuoges €o admit chem. 2 Inft. 377.
QAtcer the drreft the Sheriff might tie the Party to what
Conditiong be pleafed, and e might hieep him 'till he had
comyplied with fuch Conditions, which often cnded 11y ta-
Ring ertrabagant Bonds, and fometimes in other Dpp2ef-
fioing, £02 emedy whereof the Statute wag made, {n which
the Claufe that concerng thig Cafe i3, viz. If the Sheriff re-
turn upon any Perfon Cepi corpus or Reddidit fe, that he fhall
be chargeable to have the Body at the Day of the Return of the
Writ in fuch Form as before the making the A& ; fo that as
to the Return of the Iririt thig Statute hath made no
Qiteration, the Sherif being bound o habe the Party ac

a Day ag befoze,
M2 au
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g1l the @lteration made of the Common Latw by this
&tatute 18, That the Sheviff now ig bound to et the
pearty out of P2ifon upon veafonable Suretieg of (ulici-
ent Perfons, which befoze be wag not obliged to D05 and
it would be a Cafe of great PardBip upon all the Sherilis
of England, if they (being compellabie to let out the Par-
ty to Waii ) Mouls alfo be fubjed to an Ation fo2 fo doing,
becanfe they babe him not at the ways {o that the Fn-
tent of the Law mufl be (when it charges the Sheriff
to bave the Boovy at the Return ) that he Mould be Liadble
to a Penalty if the Pavty did nof then appear, not (o
be recobered by Acion, but by Amevciament,

CorJac286.  @he Secutity divected by thig At i3 to e taken in the
Sperifl’s own Name s tis poperly hig Wulinefs and fo2
i3 oo Yuovempnity, and thevefore it ig feft wholly i1
Bis Power 5 £o2 which Realon no Action will {ie againi
bim fo2 taking infufficient Bail, that being to bis cwn
P:ejudice, in which the Plaintiff i3 no wife concerneds
fo2 if that had beew intended by the 4, fome P2obilion
would Habe beenn made ag €0 Yig being fatisfied i the Suf-
ficiency of the Perfons. ,

Wiyen the Security 18 thug taken, if the Defendant
doty not appear at the Wetury of the Wvie, the Plaintiff
by Amerciaments, Hall compel him to bring in the Wody,
02 to affign the Wond, either of which is a full Satigfac:
tion, and ag much ag is vequired, ,

*28nd.s9, gt the Sherif refufle to takie * fufficient Sureties when

15411 Aby, Ofered, beig liable to an detion on the Cafe at the Suit

807, 808. Of the Defendant fo2 hig Wefulal; and it would be very

Cro. Eliz.  gyrvveafonable ¢o enfozce him to habe the Party in Court

*It]‘g:852~ at the Leturn, when He i3 obliged under a Penaity to

Monc 28, et Dim at large. '

Sid. 23, Thig Qetion 18 grounded upon a falfe Return, when in
truth theve 18 no Return made, o2 if any, *tis a very im-
perfect Return 'till che Body be in Courts and thig i3 the
Reafon why the Court Will not allow it, but amerce the
Sheriff till be malic the Parey appeatr; 'tig not like a
compleat Returtr, ag a Non eft inventus, 02 the Return of
Nulla Bona tipont & Fi’ Fa’.

*RollAbr.  @The Cafe of * Bowls and Laflels i3 full in the Point,

o3 P17 twhere it Wwag adjudged that chig Action Wwould not {ie, be:

Cro Bl aUTe the Sheriff habd not done any Thing unjuftly, but

852, what he wag commanded to Do by the Statute, and there-
foze e 18 to be amerced if the Wefendant doth not appear.

_But foz the Plaintiff it wag fard, That unlefs thig Ac-
tion 1ie he is Wemedilels, and that fo2 Two Realons:

1. Wecaule the AfMignment of the Wail-Bond ig at the
wifcretton of the Court, and not demandable by the Plain-
tiff in foro. 2.The
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2. Toe Plaintifl hath no Wenelit by the Amervciaments,
becaufe they go ¢o the Bing, and in fome Places ave granted
to Patentesss oW 't agreed (hat the Sherif may be a-
wmeveed, and cevtainly if an dction be brought againk him
pe ig but in the fame Cafe, fo2 #ill e i3 to pay: Anbd if
it be objected, that the Amerciamentsg may be compounded
cheaper, then the Plaintif hath not {o good LKemedy, 102
ig fo Likely to recober Big Debt, ag if ¢he cion wouid tie,
wHich would be a greater Penalty upon him than the 4-
merciaments on the Sheriff, ) |

Peither will it follow, that becaufe the Sheriff may be
amerced, therefoge no Acion will tie again® Hiwm; for in
many Cafeg be may be ameveed, and yet an Acion o
the Cafe will lie again®t bim at the Suit of the Party.
14 Afl. pl. 12.fol. 254. Latch 187. '

@hat thig detion will not lie i againt the Hery End of
the Statute, and the reafonable Conffvuction theveof in
the latt Claufe, Ybich enacd, That if the Sheriff return a
Cepi Corpus, he fhall be charged to have the Body at the Return
as before the making of the Statute : ot befoze this Law he
wag liable to an Qetion, if after fuch a Return niade the
Party d1d not appeat, and thevefore thig Action being
grounded upon the Common Law, ig il p2eferoed; fnce
no Aiteration beveof hath beenn made by this Statute.

@ig true, an daion of Eleape ig takenr away, but not
an ction ot the Cafe for a falfe Weturn, and upon this
Diffevence are all the Authozrities cited on the other &ide,
ag Cro. Eliz. 416, 621. Cro. Jac. 286. Moor 428. anbd the Cafe
of Bowls and Leflels.

and fo2 an duthoity in Point i3 the Cafe of Franklin
and* Andrews, 24 Car. 1. Wiere Fudgment wag given {02
the plainti® i au cion brought for a falfe Wetury of
Cepi Corpus; and the Statute pleaded ag in this Cafe, Ft
hag boen objected, that Fudament wag theve given upon
the Defect of Pieading, becaufe the Traverfe was naughts
‘tig true, there was a Traberfe, abfque hoc quod the Defen-
dant retornavit aliter vel alio modo; but that wag held gwd,
becaufe it anfwered the falfo alledged 1w the Plaintiff's
Declaration : Yn thig Cafe there (3 no Traverle, but tig
confefied by the Demutver that be did faldy and decertful-
fy veturn Cepi Corpus, and fo the Plaintiff 18 af apparent
Pamage, and hath no Hemedy without thig daion, and
the Defendant ig at no Pejudice, but Hath Yig Rewedy
ober on the Wail-Bond, | o

North @hief Fesktice, Wyndham and Atkins, Juftices, heid,
that the Action WOULD 1ot bies Fo2 when the Sherif teturns
Cepi Corpus & paratum habeo, though be habe pind I‘th l?

1 oure,

%1 Mod. 3%
57, 53

Tudgment.
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Dectee of
theExecu-
tionof a
Fine in
Specie,

Coutt, 'tis no faife Return ; foz if Ye path takien Bail, e
bath done what by Law Le ought to dos if be avrelt a
dipan 11 Yorkthire, the Latw will not compel bim to b:ng
the Party bither to the Bar, becaufe of the Charges if e
make an (nfufficient Weturn, neither the Party 02 iye
dourt ave deluded, becaufe the common Wethod i fuch
Cafegs mult be purfued, by which the Party will Have
Temedy, THis Recutn ig crue; and FJullice Atkins Peid,
that the Sherifi was not obliged by the Statute co return
only a Cepi Corpus & paratum habeo, but wmight returi,
that he took Wail; fo2 the Statute p2obides, that if he
vecurn a Cepi Corpus, Be hall be charqeabie ag befoze, but
doth no€ enjoinn him t0 make fuch WReturn; the Cafe of
Bowles and Laflels 18 full in thig Point, and therefoze
FJudgment wag given o2 the Defendant,

_ But Fuftice Scroggs wag of another Dpinion; fays e,
Thig detion being b2ought becaule the Pefendant faid he
bad the Wody ready, when in truth He had not, was an
apparent gunjury to the Plaintiff, of whom the Stacute
wmufl pave fome Confidevation ; for it doth not vequire
the Sheriff to fay Cepi Corpus & paratum habeo, but ke muft
make Dig Return good, o2 otherwife thofe Thozds are bery
infignificant s and if the Statute obliges him to iet the
Party to Wail, and nothing moze {8 thereby intended fo2
the Wenefit of the Plaintif, why doth the Court amerce
the Sbheriff, and punih him 02 doing what the Statute
oiverts 7 Therefoze if the Plaintiff bringg & Habeas Corpus
upon the Cepi, and the Wefendant doth not appear, the
Plantiff i3 then well entituled to thig Aion.

Hollis werfus Carr, in Cancellaria.

T¥3¢ Lo2d Chancelioz Finch habing callcd to his Af:
. fitance Juffice Wild and Fuftice Windham, to give
their Dpiniong what Reliet the Plaintiff was to habe foz
the recobering of 60oo I WwhHich wwag hig Lady's Poztion.
Atter thofe Judges had fpofien Motly to the Watter, he
put the Cafe: Viz. The Plaintif by his Bill demandg
6ooo L due to him foz hig Ilife’s Poztion, with Fnteved fo2
foon-papment, accoding to the Purpozt of cereain drti.-
cles of dareement, dated in Auguft 1661, and mentioned to
be made between old Siv Robert Carr (the Defendan.’s
ffather), his Lady and Son (the now Defendant ), and
}Iiulcly (é;rirl gg ?aughi;gr, én tl%e one Part, and ﬁl;w Lo:d
ollis ¢ Francis hig Son (the now Plaintiff) on the

other Part, Y - ;94 . Y
i The
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@he QArticles mention an dareement of a FParviage to
be Bad between thie faid &24v Francis Hollis and Lucy Carr,
with Covenantg on the Plaintiff's Side to fettle o Join-
ture, &c. and on the other Side €0 pay Goool. and’tig a-
geeed in the Articles, that a fine wag intended to be levied
of fuch Lands, &e. {02 fecuting the Payment of ool &c,

- @he Marviage takeg Chect, but old Siv Robert Carr did
nebet {eal thefe Ariicies ;s the Lady Carr feals befoze, and
the @efendant after ddarriage.

&iv Francis had Fliue by big Lady Lucy, one CHild fnce
peads the Lavy i8 Likewile dead; the Foiniure was not
wmade, noz the Portisn paid,

Afterwitd, viz. Anno 1664. ant 4t of Parlianent wag
made fo2 fettling old Siv Robert Carr's €fate, whereby the
Trufteeg therein named ave appointed to fell it o2 pay:
ment of ebts, and Raifing this Poztion s by waich 4ot
all Conbeyances made by old Sir Robert Carr, fince the
Pear 1639. are made boid, except fuch ag Were mase upon
valuabie Confiderations ;s but all thole made by him be:
foze the faid Pear, with Power of Revocation (1f nat ac-
tually reboked) are fabeds and in the Pear 1636. Be had er-
ecuted a Conbvepance, by which e bad made a Settlement
of his Chate in Tail, with a Power of Rebocations but
it DID ot appeat that be did eber revokie the fame.

The grezteft Pare of the Lands appointed by thig dat
of Parliament, to be {old by the Trullees, are the Landg
compeifed in that Settlement; and noww, after the Death
of &ir Robert Carr, the Plaintiff exbibitg hig Wil againf
the Son, (not Enowing that fuch a Settlement wag made
fri the Pear 1636, till the Defendant had fet it foth in Hig
Aafwer s and by this Will he defived that the Trufices may
execute their Teufl, Xc. and that Ye may habve Relief,

On the Befendant’s Side it wag urged, That after €6 py parce
ddarriage there wag aBond gibey £oz an ddditional 30in: Def.
tute, and it wag upon that Account that the Pefendant
twag D2avwn in to evecuite thefe Jeticles: And if the bery
Reafon and Foundation of Hig entring tnto them failed,
then they Mall not bind Him in Cquity; and in thig
Cafe 1€ did fail, becaufe the Plaintiff dad difab’ed Him:
A€ to mathe any other Fointure, by 8 Prc-conbeyance
made and erecuted by bim, of hig whole Chate s and if
thig Aareewent Wwill not bind him, then tHs Court can:
not enlaige the Plaintid’s Remedy, or appoine woe than
what by the Ereicles {8 agreed to be doue; neither can
the Dxfendant’s Sealing incumber tje CRate-Tail in C-
quity, becaufe the Lands weve ot then in him, mgt;m;

hey
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thcr being Tenant in T, and then Libing: and the fub-
fequent Defcent by which the Lands arve call upon him,
aiters not the Cafe, fo2 the very Right which dekends is
fabed by the e from being charged,

But on the other Side i€ wag argued, That though the
dDarviage did proceed upon tye Wetendant’s Sealing, yet
the Aflurvance which Wwag to be made, wag a principal
dPotive thereuntc; and it being agreed befoe dParviage,
though not erecuted, 1t wag bery juit that be Bould feal
afteriards 5 and thougdh the additional Fointure wag
not made, yet there was no Colour that tye Wefendant
ould baeak his Areicieg £o2 that Weafon ;5 becaufe if the
Bond be not performd, *tig foxfeited, and may be fued s
and nothing appeared in the Cafe of any Conbeyance
made by Soiv Francis, Wwhereby Ye had difavled Himfelf to
make an additisnal Fointuve, and He bath erpefy de-
nied it upon hig Dach, And though it wag objerted, That
the dPoney wag raifed by the old Lady Carr, and by the
Divection of the Trulees lodged in the Pandg of one Cook,
Wwho ig become Fnlolbent; it wag anfwered, That there
wag no Pzoof of the Confent of the Truffees, and there-
fo2e thig Payment cannot alter the Cafe,

Qfter the dPatter thug Kated, the Lod Chancelio: deli-
bered bis Dpinion, THat the 60c0 1. {8 due to the Plain:
tiff, unpaid and unfatigfied; fo2 though the JdParviage
bad not taken Cffcd, yet the Cobenant bindg the Defen:
pant, beczule a 2eed ig good for a Duty without any
Confideration,

2. THe Plaintif pas Wemedy againft the Perfon of the
Pefenivant at Law £02 thig 6000 .

3. Be bas Wemedy again®t fuch of the Defendant’'s
Landg, which are not compzifed in the Settlement made
1636, £02 a8 to them the Truftees may be enjoined to ey-
ccute the Truf. '

dnd e defived the Dpiniong of the Two Juttices, if any
Thing moze could be done in thig Cafe.

Fuftice Windham wag of Dpinion, That nothing moze
could be done, but to make a Decree to enforce the EGre-
cution of the Trufl,

And Jutice Wild faid, That the Plaintif has hig Re-
meoy at Law againft the Detendant, and upon the At
of Parliament egainft the Trultees s but upon thele At-
ticles no Decree could be made to bind the Lands, for
that would be to give a much bettet Secutity than the

3 Parties
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parties had agreed ont. _ WBut if there ad been a Covenant
11 the QAuticles, that a fFfine Mould be lebied, 1t might have

'lJeg!‘Dﬂth‘f“ g only that a ffine i3 intended to be
ebied.

Wut as to that, the Lozd Chancelloy Wwag of Dpinion,
That it wag a good Cobenant toleby a fFine, £o2 the o vz
[ Articles of Agreement, &c.] g0 quite th2ough, and make that

‘Claufe a Covenants but becaufe FJukice Wild wag of an-
other Dpinion, Ye defived the Attomey General to argue
thefe Thaee Points:

1. Whether this wag a Tovenant ¢o Teby a Fine o2 ot

2. P it was a Covenant, whether this Court can decree
bim to do it; fo2 though the Party has a god LRemedy
at Law, pet whether thig Court might not give Wemedy
upon the Land?

3. ‘€ it wag a Covennant €o {eby a fFine, and the Court
may decvee the Defendant to Do its yet whether fuch a
Pectee can be made upon the Pzayer of thig Will, it not
being particularly p2aped; fo2 the Plaintiff concluded His
Bill, with pravingRelief in the Exrecution of the Truf, &e.

Jn Trinity-Term follotwing thefe Points were argued by
Serjeant Maynard, &it John Churchil, and it John King
foz the Plaintiff 5 2. Attorney and 992, Solicitor, and 9Pz,
Keck £02 the efendant, all in gne @ay, and in tYe fame
Dzoer ag named.

The Countel fo2 the Defertdant utged, That this Wags no Ex paree
Covenant in Law to enforce the Pefendant to levy a Ffine : Dek.
*Tig agreed that there ig no need of the TWo2d [ Covenant]
to make a Cobenant; but any Thing under the Pand ano
Seal of the Patties, which tmports an Agrement, will
amount to a Cobenants {o in 1 Roll. Abr. 518, thefe I0208
in a Leafe fo2 Pears, viz. That the Leflee fhall Repair, make
a Cobenants fo in the Cafle of Fndentures of Apprentice-
ip there ate not the fopmal Wiozdg of a Cobenant, but
only an Agrement that the dafter Mhall do thig, and the
Apprentice hall do that ; and thefe are Cobenants : Wut
in all thefe Cafes theve i3 fomething of an Undertaking;
as in 1 Roll. 519. Walker verfus Walker. Ff a Deed be made
to another in thefe o028, viz. I have a Writing in my Cu-
ftody, in which W. ftandeth bound to B. in 100 l. and I will be
ready to produce it; Thig I8 a Cobenant, foz there ig a pre-
fent Engaging to do it, but there are no fuch lodgs Yere,
'tig ontly a Recital, That whereas a Fine is intended to be le-
vied to fuch Ufes, &c. 'Tig only Fntvoducive to another
Claufe, without politive o2 affivmatibe WWo2d3, and theve-
foze can neber be intended tlgI mabe a Cobenant, but ‘agg

recit



%

I’gfch, 2.8 Car. II. in Cancellaria.

recited t0 another Purpofe, viz To declare the Ufe of a Fine,

in cafe fuch fhould be levied. ) , ]

€ Articies of Agreement ave evecuted iy Conflideration
of an intended dParriage, and one Side cobenants €0 22
one Thing; and the other &ide another Thing; was it
eber imagined that upon thefe To2dg; [ Whereas a Marriage
is intended, &c.] that an dction of Cobenant wight be
brought to enfore the Iarviage: And pet there 15 a3
much Reafon fo2 the one ag the other 5 therefore Gnce the
Particg bave nerther made nog intended it {02 a Cobenant,
’tig not neceflary that it Hould be fo conffrued.

Jf this ig a Cobenant, the Particg ac CLommon Lalw
could only bring an Action of Covenant, and recober Da-
mages foz not lebying of the fFine, and that the Plain-
tiff may bo now upon the exprefs Cobenatit £02 Non-pay:-
ment of the dPoneys but then the W2each muf be afligned
accoding to the L02dg; viz. That the Defendant did not levy
a Fine as intended, Yoo may plead that a fine twag never
intengzh to be Tevied; and by what Fury Mall thig be

ried s , .

¢ imay be objected, That ebery Qrticle FTands npon it3
oot Wottenr, and the Title of them ( being Articles of A-
grecment ) extenids to ehery Paragraph.

But ag to that, each of thefe Qrticles ig to be confidered
by it {elf s and ebery Parvaqraph beging, viz. It is covenanted,
&c. which hews it wag neber intended to make it a Co-
veuant, by the Title of the dreicleg, and the ratper, be-
caufe 'tig unreafonable to make fuch a Conlfruction; fo2
it ig not to be fuppofled that a dPan will cobenant the ¢
a ffine_Mall be Tevied, ag in thig Cafe, by A.and B. and
pimfell, when 'tig not in his Potver to compel another.
2. dpmisteing it ¢0 be a Cobenant, pet it would be very
bard to becree the Crecution of & dfine in Specie; fo2 the
Father of the Defendant wag alive when he evecuted the
Deed, and the Father being Tenant in Tail, WHs neovet
fealed, the Son could habe no prefent Right, wHo did feal s
and if dDatters had Kwd 1ot ag then, Hot could a Court
of Cauity decree a fine, by Which a Right might be ex-
tinguithed, but could never be crangferred, and by which
no dfe could be declared 7 o2 though Tuch a Fine be god
by Eftoppel, befoge the Tail delcends to the Fue 5 yet no
dfe can be declared theveupon, nop upon any Fine by
Eftoppel ; and thete i3 1o Reafon why Length of Time
thould put the Plaintif into a better Condition than he
vag twhen the rticles were exectted,

3 3. Amd
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3. dnd laftly, fince heve 13 a pavticulay Relicf praved,
in no wife concerning the Levbying of thig Fine, bus only
a Relief in the Exrecution of the Trul, this Couvt cannos
decra the Pefendant to iehy one, 1€ being againd the con:
ftant Courfe and Rules thereot.

Wut on the ofther Side i€ wag faid by the Plalntif's Ex nacee
Counfel, that the CUozdg do declave the Fntent of the Par: Quer.
tics, that a fFfine Gall be lebied ; and ’tig the Fntent which
makes the dgrement; and wheve therve {3 an Agremetnit,
an Qicfon of Cobenant will Tie.

3¢ a dPan cobenant.to do fuch a Thing in Conliscra-
tionr of a dBarviage, and then theve ig this Claufle, viz
‘Whereas it is intended that he fhall marry before Michacimas,
that then, ¢&e. cevtainly upon the wiole Pad Pere ig a god
Covenant to mavyy befoze Michaelmas.

Ty thig Cafe 'tig cobenanted, that 6ooo L. Mall be paid,
anb that ¢ Hall be fecured ag hevein ig afier menticnes;
thew ‘eig declared, that a ffine {3 intenided to be fevicd fo2
that Pyurpoles this i3 a good Lobenant (o malke a &es
curity by a fine,

But i the particular Manner How the Security 01
to be made, Dad ben omiited, yet uponw the tWodg [ Co-
venants to fecure it] the Court hath a god Ground to wmake
-8 Decrec to Teby a fFitre, that being theonly LWay to fecure ir.

2. 48 to the Dbjection, THat the Defendant Had but &
Podibility of babing the Clate when be entred into this
Cobenant, (admitting i€ to be fo) yet why Hould that be
a Reafon to hinder himn from making god the Security
when he Hath it 5 i€ Father and Son cobenant to make an
QAffurance, the fFather who hath the Cate in Pofelion
dieg, the Decvee mul then operate upon that Cace in
the Dandg of the Son.

3. Pere ig a geneval Praver for a proper Welief, in
which the Plaintif’s Cafe i3 included, and therefose
naped FJudgment €02 Him,

The Lozd Chaecello, prefently after the Arguments Curia
o1y each Sive, delibered His Opinion, That upon the whole
grrame of the Areicles there wag a Cobenant toleby a Ffine;
fo: wherever there i an dgrement undet Pand and
eeal, Cobenant lieg; that in thig Cafe there mag a plaiw
Tovenant, if the fir® Avticle of giving favther Security
be cotrpled to that Paragrapy of intending to levy a Fine,
fo2 that ig the favther Security tntended, fo that the IPea-
ning of the Partied rung thus: 7 20 futend to levy a
fFine, Wwhich is fo2 the fecu%ng 0f 6000 L. and tig appears

3 - to
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to be theiv Agreement, fNow theve are many cafes where
Qo208 Wwill make a Cobenant, becaufe of the Agraement,
when the general To2dg8 of Covenant, Grant, &c. ave Ywat-
*Haysverfus (105 88 * Yielding and Paying will make a Cobenant, foz
Bickertfl. - ¢he Reafons afozefaid, , ,
Poftea. And therefoze the Party habing pobived himfelf of real
Cook verfus 8 Wwell ag perfonal Secutity by thefe Articles, Ye faid He
Herl. would not depzive him of it; efpecially when it might
be moze Trouble to bring an Ation of Covenant for the
not levying of the Fine, fo2 upon that many Quekions
might avife, ag who Mould vo the firk act, &c. {02 Wwhicy
Hieafong he decreed the Crecution of the ffine in Specie,
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Term. Santtz Trin.

Anno 28 Car. II. in Communi Banco.

Ingram werfus Tothill.

Eplevin: THe Cafe mag, 4 MWan made a Lealt £92 Julification

& 99 Pears, if A. B. and C. tould {o long tibz, ren- il

@, D2ing an Herriot after the Death of cach of them ;\4‘23"'}{3‘4-
fucceflively, ag they ave sll @hzee named in thHo 5,4 potiea,

Deed s the Tafl named dicd vk and if an Herriot Gould

be paid, was the Quelfion, |

Stroud, &eorjeant, urqed tha ¢ Sould not, becoufe the
Referbation is the Leffor’s Creature, and therefoze 8 be
tahien Arongly egainfl Him: 4z i€ Bent be referved o Hing
and B/g* diigng, o2 to Him and Hig Erecutors, the PHeir * Per Novh,
hall ot Bate i€: So i3 the Futhoity (11 33 Fliz. Owen 9.;‘]’33‘,;'&??35
Reddend’ to the Lefloz, Bis Erecutors and AWM Eratols i =
durante termino 21 Annorum, ¢re. the Peiv Ball not habe the < Co. 3
Rent, becaule *¢ig ot veferbed to Him, Lam'1.°§7'4.
In thig Cafe the Herriot g veferfed if the Thaee die e Reddend
ceflibely, and the Leffoz i3 contented to trull tothat Con. 7rvaim b
tingency. predief 1o
the Leflor
4z to this Point, the Court gabe no Dpinion, butandbisac
Fudgment wag given o2 the Plaintf upon ehe Biading, b
becaufe the Defendant bad julified the takug of a DU hierr, 1ho
ftrefz, by bevtue of a Leafe 02 a Tevm of Pears, if T 2w not named.”
Live fo Yong, and did not aber that any of the Libeg wive larch oo,
it Iﬁeing. | 2 %and. 3¢9,
2. e fets forth, That one of them wag feifed, and be-
ing fo feifed died, but doth not fsy obiit inde feifit’) and
thele weve beld JAncurable Faults,

Anon)'musc
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Anonymus.

EX?;P%OVS I{D & Formedon in Difcender: The Tenants by T urnct, Sets

o et | jeant, of Counfel Wwith them, tok Thre Creeptions g

donin Dif- {Pe Count, . ,

cender, 1. The Bemandant (being W2other to the Tenant in

i‘fg‘L Rer.  @ail wio dicd without Jfue) fetg forth, that the Land

8Co.53, belonged to him polt Mortem of the Tenant in Tail, wity:
out faying, that he died without FfMue: Yn the ancient
Regifter in @ Formedon, °tig pleaded, that the Tonant in
Tail dicd without Fue, and fo i¢ ig in Co. Entr. 254. b.
Raft. Entr. 341. b. que poft Mortem ¢f the Rone reverti de-
beant, co quod the Bone obiit fine Herede; all the Preces
oenég are {0, 9 E. 4. 36.

2. €Yhe Pemandant makes ag if there were Tiwo Heirs
of one MPan, which cannot be pleaded, o2 Ye counts that
big cldeft BrotHer was Peiv to big Facher, and that after
his eath be 18 now Heir, which cannot be, fo2 none g
Peir to the Father but che eldelt Son, and therefore when
they are both dead without Jue, the nerc Wother i3
Peir to him who wag lalk feifed, and not to the fFather,
and thew e ought to be nawmed, which (3 not done in
this Cafe. Hern’g Pleader, fol.

"@is true, in a Formedon in Reverter (¢he Tail being fpent)
the Donog otight not to name in hig Count ebery Jue in-
bevitable to the Tail, becaufe Ye may not Euol the Pedi-
gree : and therefoze ‘tis well enough fo2 bim to fap, que
poft Mortem 0f the Bonee ad ipfum reverti debeant, eo quod
be died without Fflue; but in a Formedon in Difcender, 't{8
pefinned that the emandant knowg the Wefcent, and
therefoze Le ought to name ebery one to whom any Right

Dyer 216.  D{D defeend, Jenkin’g and Dawfon’g Cafe. Hetley 78.

1latt 326, 3- @he Pemandant hath not fet fo2¢h, That he i Deir
of J. begotten ot the 2Body of his TUife, which he Mould
bave done, becaufe thig being in the Wifcender he muf
wmake pimlelf Flue co the Tail,

Ex parte  ‘@hefe Crceptions were anfivered by Serjeant Seys; and

Def. ag to the firft, be (aid, That in a Formedon in Difcender, he
need not to fet forth that the Tenant in Tail died with-
out Fflue, which e agraed mul be done {1 & Formedon
i1 Remainder 02 Reverter. 39 E. 3. 27. Old Entr. tit, Formedon,
Pl 3. 7H.7.7.b. @ Cafe expeels in the Point,

5 o
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To the Second Creeption he faid, That it wag 1o Re-
pugnancy in Pleading to fay, that Two werc Peirs o
Dne fPan, foz they may be fo at febeval Times, and {o it
appears to be in thig Cafe, fince 'tig faid Polt Mortem of
bis Brother WHo was Peir,

@o the ThHird Creevtion, TS well fet forth that thz De-

mandant wag the Fflue of Ingram, begotten of the Wody
of Jane; f02 Be faith big Brother was o, and after Hig
Death) he wag Weother and Peir of Him, WhHich is im-
pofibie to be, uniefs he wag begotten ag afozefaid ; and
of thigs Dpinion Wwerve all the Coutts viz. That tig 1wl Judgment
enough fet fo2th, That poft Mortem of the Tenant in Tail
defcendere debet; £02 1f He Had any Childen alive 1t could
not defcend to the Remandant ag Wrother and Peiy, which
be Bath alledged; and they all agred the ifference betwen
a Formedon i1t the Difcender, Remainder and Reverter. @b
ag to the Second Creeption, there i3 no Contradiaion o
fap Two are Deirg to Dne tempore divifo. dnd the falt Er-
ception Yad no Fozce in it, Wut then it wag oblerbed,
Zhat the Demandant in hig rit had fet out his Title
after the Death of the Tenant in Tail, and in the Count
’tig only Qua poft Mortem, &c. But to that it wag anlwered,
it relateg to the Writ, and What g therein Hall Tupply
the Et catera i the Count,

Woodward werfus Afton in Banco Regis.

INdebitatus Affumpfit €02 rol. in SPoney veceibed to the Joint Office
Plaintifi’s Afe, and upon a Trial at War thig Tevm, (o Lifcand
the Cafe upon Ebidence wag, viz. | e e
%it RObert HenlY3 gzntbonotar? Df tf)ﬁ @DUW DE King’ﬁa confents
Bench, makeg a Gant of the Dffice of Clerk of the Papers that another

(twyich of Right did belong to him ) unto P2, Vidian anp Tl bercs

B2, Woodward, foz theit Lives, and the Life of the longelt 2 sumender
ﬂ/lhet Df tbemo 1 Ventrls

Afterwatds 92, Vidian mates a Parol Surrender of thig 20¢
Grant, and then Sir Robert Henley makes a netp Grant
to D2, Woodward and 492, Afton the Befendant, foy theiv
Liveg, and fo2 the Life of the Surbivoz : 2. Vidian Dies,
and whether the Plaintif Woodward fouid pabe all the
Profitg of the Office by Survivordip, wag the Quelion,

It wag agred, That tYis wag one entive Difices anud ag
one of them cannot make a Deputy, o be cannot appoint
a Succetioy, o

But the Poubt wag whether, the Pilaintiff vav not con-
fented that the Pefendant Hould be taken into the Dice,
and bad agred to the new Gant which wag mamzmaf%egs

ardgs
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Ex parte

Quer.

twards 5 £02 it wag admitted that if he confented bofore
gz, Afton came in, it mutt thenr be found foz the Befen:
pant ; foz by big Confent he had barvred bimfelf of Mg
Right and Wenefit of SurbiborMip, and that by vig con-
fenting ¢o the nein Grant, that in Law wag a Survendey
of the fivlt Grant, and then the Defendant i3 Fointenant
with the Plaintiff, and i€ {o, Pig Acion ig not maintain:
able,

aAnd upon thefe t1wo Pointg only it wag 1e€e ¢o the Jury,
foho found foz the Defendant, _

Zhe Eovidence to the vk Point wag, That when M2, Vi-
dian pzopofed to the Court that the Defendant migot fuc-
ceed him, after fome Dppolition and Unwillingnels i
the Plaintiff co agree to it; yet at length he declared that
be o1d fubmit to it, and accordingly the Defendant wag
admitted s but there wag no formal Entry of hig Admit-
tance ag an CHicer, but only the Court’s declaring their
Confent that he Hould take hig Place.

Dn the other Side it wag infifted on for the Plaintiff,
and proved, That his Submiflion to the Court wag wity
a falvo Jure, and Wwhat e did wag reluctante Animo, thinks
ing it was a Dardbip uponr him, ag he often {ince des
clarved: {o that it wag quafi & compulfozy Confent made in
Dbedienice to the Court, with whom it wag not good Pan-
nerg in him to contend.

Seberal Points were Kivied at the Tryal s ag,

1. {Ubether a Surrender of the Grant of an Dffice by
Parol wag gwd.

2. Whether if a Grant be made of an Dffice, 02 of any
other Thing which lieg in Grant, and the Ded i3 1ot 02
cancelled, the Dfice 02 the Thing granted falls to the
Ground, foz the Peed i3 the Foundation; and a Cafe was
cited ity the Lo2d Dyer: Ff there be Two Fointenants, and
one cancelg the Deed, it hath deftroyed the Wight of the
other 5 Quare of thefe THings: Wut it was agred, That
it Two den who habve one Dffice fo2 theiv Libes, and the
Surbivoy of them, if one furvenders to the other, and
then a new Grant 18 made to thig other and a Stranger,
e hath barred himfelf of the Surbiborip, and he and
the Stranger are jointly feifed, '

3 Croffman
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Croflman werfus Sir John Churchil

A a Quare Impedit the Plaintift’'s Title wag et fo26h 1t Wherean
his »eclatation, which wag aife found in a Spreial g:ﬂcgnf!jﬁ
dterdict, That &iv George Rodney was feifed of the Juovsiv: 012 'lf;‘“‘
fon tn Ffee, and died feifed, leaving Twor Siffers wWHO Wi Turns i3
pis Coheirg : THat &ir John Rodney being alfo one of the good.
fame Family, and petending a Right to the Clate 5 {62
prebenting Suitg that mighe happen, they all enter into
an dareement by Indentures mutually executed, by mhich
it was agreed, That Siv John Rodney Hall Hoid fome Lands
in Sebervalty, and the Cobeits Mad Hold other Landgin
the 1ike Panner: End ag fo2 this Gobswlion, a temporary
Provifion wag made therveof, That cach of thewm Gould
peefent by Turng, and tHis wag o continue €} Parti-
tion could be made: Then comeg an 4ot of Patiiamens and
confirmg the Fndenture, and enactg, 'That every Agreement
therein contained fhall ftand, and that all the reft of the Lands
not particularly named, and otherwife difpofed by the faid Inden-
ture, thould be held by thefe Three in Common; ©Dne of the
Thaee, who by dgreement wag next to Preiont, erants tie
nert dvoidance ( the Thureh being then full ) to the Plain-
tiff, and the Quelicn wasg, Whither thefe Wwhee Perions
were not Tenants in Common of the Aabowion? QAud i
{0, then the Gant of the nexe Iboidance cannot te g:0d
by One alone, becaule e Yath not the whole Fdbowiot,
but only a Right to the ThHird Part.
gt wag faid, That if Tenants in Common Hed made
fuch an Qgrecwent, it would not bave been any Divifion
of their Futerved, foz there mufl be a Pavtition ¢o feber
the Fnheritance.

The Court were all of Dpindon, That Fudgment Fouid Curia
be given fo2 the Plaintiff; o2 there was an Jdgrement
that theve mall be a Prefentation by Turns, and theveto:ze
fo2 Dne Turn each Bath a Right to the whole dobonoy,
by Reafon of the At of Pariiament by which that dgree-
ntent 18 confivined, and thereby an Futerelkr (3 feftlcd iy
each of thewr ¢ill Partition made: Wut 0ig Qgrirvicny 6 Co.ra
would habe belted no Futevelk in etther of them withon* 2Rollszss,
an Act of Paviiament to coproborate it ; thevefore theve £/ 75
bad been wo Wemedy upon it but by an Acion of Cob .
nant. This Cale wag argued fouy tImes, and not One
Authority cited,

0 The
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For Words

upon the
Statute of

2R.2.c 5.

Jones 40.

The Earl of Shaftsbury werfus Lord Digby. In Banco
Regis. .

Candalum Magnatum. The Plaintif declares upon the
Statute of 2 R. 2. cap. 5. fo2 thefe {023, viz. You are
not for the King, but for Sedition and for a Commonwealth, and
by God we will have your Head the next Sefiions of Parliament.
QAfter derdiet fo2 the Plaintif, and 1000 L Wamages
given, it wag moved in Arreft of FYudgiment, and feveval
Creeptions taken,

1. @3 to the Recital of the Statute, the Wisd3 of which
are, That no Man fhall devife any Lies, ¢Ge. and the Plaintif
02 the 02D devife had ufed the Lasin 6D cgntrafa{?cio 1T
bis weclaration, which wag bery impropet, tHat being ¢o
cousterfett and not to debifes foz it Hould habe been ma-
chino 02 fingo, tYofe are moze erpacfiive WWozds of Debife,

2. *@ 18 alledged, that tie Defendant dixit mendacia of €3¢
Plainiiff, viz. Hec Anglicana verba fequen’, and Doty not al-
fetge that Pe fpoke the Tlo20g. , ]

3. The moft matevial Objection wag a Wiftake i the
Fecital of the Statute, the Wo2ds of which arve, That none
fhall {peak any fcandalous Words of any Dukes, Earls, G¢. the
Juftices of either Bench, nor of any other great Officer of the King-
dom ; but the Plaint:f i His Declavation recites 1€ thug,
viz. None fhall fpeak any fcandalous Words of any Dukes, Earls,
@e. Juftices of either Bench, Great Officers of the Kingdom, and
feabcs out the TWods, neque al’; To that it wull be con-
firued thug, None to fpeak of any Dukes, Earls, ¢9c. being great
Officers of the Kingdom; and then 'tig niot enough that the
Plaintifi is Comes, but ye alfo ought ¢o be a great Dfficer
of the Bingdom, Wwhich {8 not fet out (1 thig Cafe,

But upoy great Debate and Weliberation, thele Creep-
tions were ober-ruted; and the whole Court gabe FJudg-
ment fo2 the Blaintif,

as to the Ficlt Cyeeption, they faid, Contrafadio {8 g 1o+
gal ddozd, and apt ewough in thig Senfe, and fo ave ail
the jp2ecedents s and thus it wag pleaded in the Lo
Cromwel’'g Cafe,

48 to the Second Creeption, it wag faid, the Mendacia
which were told were the Cuglih Wiods which tere
fpokien 5 and the [ viz. Hee Anglicana verba fequen’ bermg in
the decufatibe Cafe ] are goberned by the fame derb which
goberng the {Wozdg pecedent (viz. horribilia Mendacia) ; be-

X

fideg
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(iveg for the fuppozting of an Adiow the [viz.] may be
tranfpofed, and then it will be well enougy, viz. the De-
fendant fpokie hec Anglicana ver}aa, viz. 1123 of the Plaintif,
a3 to tye THhird Ereeption it wag anfwered, That the
Plaintiff ned not recite the Statute, it being a * general *sid. 348,
Laws; and admitting there wag no Neceflity, pet (€ ye
will undertake ¢o rvecite 1€, and wmifake in a material
Point, ‘tig incurable ; but if he vecites {0 much as till
ferbe to maintain his own Actow truly, and miltakes
the veff, thig will not vitiate his Weclaration; and fo he
batyh done here by veciting fo much of thie Stacute, which
enacts, That no Man fhall {peak any fcandalous Words of an
Earl, which is ennough (he being an Carl) to entitle Him
to an doion, and he concludes prout per eundem A&um
plenius liquet; and the Court grounded themiclveg princi-
pally upon a Fudgment given iiv this Court, which was
thus, viz. There wag a RWobbery committed, and the Party
brought an ddion upon the Statute of Huy and Cry, in
Ybhicy Be recited incendia Domorum, the faid Statute be: 3Ercr
ginning, Forafmuch as from Day to Day Robberies, Murders,
burning of Houfes, &¢. and the P2ecedents ave all fo: But
the Parliament Roll ig Incendia generally, without Domo-
rum; and it wag frongly urged, that it wag a Wifrecical,
which wag fatal: Wut the Lourt were all of Dyinion,
That the Plaintiff’s Cafe being only concetning a Rob-
bery, for wbhich the Statute wag weli recited, and ot
about Wurning which wag mifkaken, it wag fo2 chat
%R,eaffn good enough s and FJudgment wag giben accor-
ingly.

When thig Canfe wag tried at the War, which was in
Eafter-Termy Taft, the Lo2d Mohun offered to gibe his Te-
fimony foz the Plaintiff, but tefuled to be fworn, offering
to fpeak upon big Donour s but Fuffice Wyld told hint,
gg @gutzs betwen Party and Party he muft be upon His

aty. :

The L02d Mohun aghed himy, Wwhether he would anfier
it? Tye FJudge rveplied, That ve velibered it ag hig Dpi-
nion ; and becaufe he Bnew not whether it might caufe
bim to be queftioned in another Place, Ye defived the relk
of the FJudges to deliver their Opiniong, which they all
0id, and faid Ye ought o be fwozns and fo he wag, but
with a falvo jure; for Ye faid there wag an Dider in the
Poufe. of Peerg, That ’tis againft the Privilege of the Houfe
for any Lord to be fivorn. |

02 Anony-
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Factot,
where he
cannot fell
but for rea-
dy Money.

Curia:

*Bulft. 103.
Yelv. 202,

Anon)fmu&

DGEJB@: upon the Statute fo2 not coming to ChHitveh,
and concludeg Per quod Actio accrevit eidem Domino
Regi & quer’ ad exigend’ & habend’. The Creeption after
Fudgment wag taken, that it ought to habe ben only
Aéio accrevit eidem the Plaintiff, qui tam, &c. and 1ot ex-
igend’ & habend’ fog the Bing and imflelf; Sed non allocatur:
o2 upon Search of Precedents, the Court Were all of
Dpinion that it was good cither way,

Anonymus.

Ij& Accompt: Fudgment was giben quod computet ; gnd tHe
Defendant pleads befoze the dudicozs, That the Goodg
wherest e was to give a reafonable Aecompt were bona
peritura; and though He wag careful i the Keeping of
them, yet they were much the wozle ; That they remaited
irn his Dands 02 want of Wuyers, and were tn Danger
of being twozle, and therefoze Ye fold them upon Credit
to a dPan beyond Sea.

The Plaintif demurreds and after dvguiient by Barrel
Serjeant 02 the Plaintiff, and Baldwin &erjeant fo2 the
Refendant, the whole Court were of Opinion that the
Piea wag not good, oz if a Perchant deliver Goods o
Dig factog ad merchandizand’, Pe cannot fell them upon Cre-
it, but fo2 veady dPoney, unlefs He bath a particular
Tommiflion from hig dPafter fo to dos 02 if Ye can find
110 Buyers; Be is not anfwerable; and if they are bona
peritura, and cannot be fold foz2 IPoney upon the Pelivery,
the derchant mult give him Quehoty to fell upon
@ruft. 9t they are burned, o2 he (3 robbed without His

ot Refault, he i3 not liable; and in this Cale it wag

not pleaded that e could not {ell the Goodg for ready
Poney; and the Sale it felf was made beyond Svea,
Where the Buyper {8 not to be found ; likie the Cafe of * Sad-
dock azd Burton, wihere in Aecompt againfl a Facor, he
pleadg that he fold the Fewel to the BWing of Barbary fop
the Plaintift'g dle, and upon a Demurrer the Ples wag
beld naught; for when a Factoz hath a bare Quthozity to
fell, i fuch Cafe he hath no Power €0 gGive a Way of
ﬁ)aevgg?f, but muft receive the MPoney immediately upoi
£

3 There:
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Therefore in the Cafle at War, if the dPatter i3 not bounn
by the Contract of the Servant without his Conflent, 02
at {ealt the Goods coming to his Ufe; neither Mall the
Serbant pabe Aucthozity to Teil without ready Woney, un-
lefs be bath a particulay D2der fop that Purpote.

There wag another THing moved tn this Cafe for2 the

laintiff, that the Plea ought to be put in upon Dath ;

oz habing pleaded that be could not fell without Lofs,
Be ought to fwear if, Fitzh. Accompt 47. But no Dpition
wag velivered herein, only the Chiet Juktice {aid, That
the Plaintiff ought to have required the Plea upsn Dath;
fo: otherwife it wag not necellary: But fo2 the Sub-
ftance of the Plea it wag held i, and Fudgment wag
giben fo2 the Plainciff,

Harris’s Cafe.

S@tleﬂﬁt Hopkins mobed foz a P0bibition. The Cale Husf)’an&
wag: 4 Mar makeg a WM, and appointg hig Wifedies,his
to be Erecutrit, and debifes a Shilling to Bis Daugter | s
fo2 a Legacy, and diess the Erecutrir, before P2obate Of before Pro-
the CUilE, dieg alfo Ynteface; and whzther the Gwds Mall bate: Admis
be diffributed by the At for fettling Inteftates Eftates amongf mp‘(‘;fﬁm
the nert of 1in to the Erecutrir, 02 to the nert of Wit €0 fhe e of
the Teftatoz her Pusband, wag the Rueftion: Since Me Kin of the
dying befoge Probate, Per Busband in Judgment of Lat Husband.
oied ailfo Fntekate., 22823
This Cafe feems to be out of the Statute, the Pugband = 2.1
baving made a {WWill; and the At intermeddles only wiete
no CUill is made.

@The Court delivered no Fudgment in it, but feemed to
incline that the Statute dId ertend €0 thig bery Cafe, and
that Qominifration mufl be commirted to the nert of
in of the Dusband s but if there Houid be no D kribu-
tion, it muftt then be accoding to the LWl of the Telatoy,

Reder werfus Bradley.

& ‘was moted to reverfe a Fndgment giben iy an In- Judgment
ferior Court upon & Wit of falfe FJudgment brought reveried in
bere: @he Plaintiff deslared in the dxion below, thatim"™
there was & Commutication betiweernt Pine and the Befen- where the
dant concerning the Serbice of Dis Sons and it WA & Dumgewas
greed between thewr, That tn Conhdevation the ﬁfeiaz’nt%‘ald w30l
mou
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Infra 206.

Inferior
Court.

2Cro.443,
6

526.
Hob. 180.
Sid. 348.

Poftea

would permit his Son to ferve him, the Defendant peo-
mifed to pay the Plaintiff 30s. The Plaintiff aberg that
he Did permit hig Son €o fevbe Him, and that the Defen-
pant hath not paid him the 30s. There wag a Uerdict fo2
the plaintifi, and the Cyeeptions now taken were:

1. "Tig not faid that the FJurog were eledi ad triand’, &e.

2, Pe lays his Damage (o0 30 L of which a Court Baron
cannot hold Piea; for the Wifference taken by my Lod
Coke ig Wwhere Damagesare latd under 4o s. Cofis wmay make
it amount to moze; but where ‘lig 1aid abobe, in fuch
Cafe all i8 coram non Judice; f02 WhHich Realon Fudgment
twag reverfeds but in this Court, the Fudge doth not p2o-
nounce tYe Reberfal ag 'tig done in the King’g-Bench.

Lane werfus Robinfon.

Refpafs fo2 taking of hig Cattle; the Defendant ju-

ftifics by Wertue of an Crecution in an dcion of
Trefpals brought in a Hundzed Courts and the Plain-
ti1ff demurred.

Serjeant Pemberton ¢k Two Creeptions to the Plea:

1. Becaufe the Fnferiop Court not being of Recozd, can-
1ot Yold Plea of a Trefpals quare vi & armis & contra pacem,
but it Wwags not alloweds foz Trefpaffes are frequently
brought there, and the Plaintif may declave either vi &
armis, 02 contra pacem.

2. The Defendant veciting the Procedings below faith,
taliter proceffum fuit ; 1whereas he ought partictdarly to fet
fo2¢h all chat wasg done, becaule not being in a Court of
Recozd, the Proceedings may be denied and tried by Fury.

But the Coure incline that it wag pleaded well enough,
and thact it wag the fafel Way to pevent MPiftakes; but
if the Plaintiff Had veplied de injuria fua propria abfque tali
caufs, that had craberfed all the P2oceedings. Quare whe-
ther fuch a Weplication had been good, becaufe the Plain-
tiff muft anfwer particularly that Quthority which the
Pefendant pzetended €0 habe from the Courc; dut no

-Fudgment was given.

3 Sherrard
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Sherrard werfns Smith.

—g15efpaf8 Quare claufum fregit, aitd fo2 tahing away nis

@Goodg 5 the efonvant jultifizg the Taking by the
Command of the LoD of tie dPanoy, of wiichy the Plain.
¢iff beid by ffealty and Rent, and fu2 Non-parment tycic.
of, the Goodg Were takien nomine Diftri¢tionis.

@Tye Plaintid veplicg, That thHe Locus in quo eflt extra, fire de for
abfque hoc qued eft infra feodum: @he L efendant vemurg Fo, whan
fuecially, Dbicaufe tie Plaintif pleading Hors de fon Fee, tge{’gc i
fowid babe taken the Tenancy upcy hine, 9 Co.Bucknalg!
Cafe, 22 H. 6. 2, 3. Keilway 73. 14 Afl. pl. 13. 1 Inft. 1. b wmlicye
thig 8 given a8 § Bule by my Lo Coke.

& erjeant Pemberton oy the other &ibe agreed, THAE §%7 Lx parre
all Cafeg of @flize, Hors de fon Fee {3 116 leq, Without Quer
taking the Tenancy upon Hiwr, 2 Al placito 1. AND 18 13A 0020 28,
5 E. 4. 2,718 faid, That 11y Replebin the Larty connbdt pieay 28 Al 41,
this Plea, vecaule e may dufclaim ; but Brook placito 15.
tit. Hors the fon Fee, faity thigignot Law, annfoig 2 H.6.1,
and many Cafeg atierwards were againd that Wook of
Ed. 4. and that a dDaw might piead Hors de {on Fee, a3 {f
theve e a Lod and Tenant holoing by Fealty and Rent;
and he wmahes a Leafle £02 Pears, and the Lozd diframns
the Ceattle of the Lelle, though (he Tenant yath pain the
Rent and done Fealey, there 1f the Lelw allidye toat pig
Lefior was feifed of the Tenaney 0 bis Wewmeln, ag of
fFee, and Peld it of the Lo by Scvoiced, &e. of which
Serbiceg the Lod wag feited by the Pands of bis Leffo,
as by biz (vue Teuant, who Dath fcated the Lands to the
pleintif; and the Lod to chargs yim path unjuily o
©owed oo vim Wwho Hath nothing in the Tonaney, tis
1l enougy, 9 Co. Cafe of Avowries; &itd the Healon given
i 5 Ddw. s about Difclaimer, will not $oid now, fop that
Coutfe i3 quite alteved, and i3 takew a'vray by the Sta-
tute of the 21 H. 8. cap. 19. wBich enang, That Avowries fhall
be made by the Lord upon the Land, without naming his Tenant.

But in Cale of Trefpals, there was neter any fuch
Toing objrded as hores €02 whHat Tonaney can the Platn-
tiff cake wpow hiw v thig €ale? e cannot fap tonen’ liberi
tenementi, £02 tHig 13 & bave deion of Trelpals, i Wl
though the Pleading is 1ot fo formsl, yet it will bs ns
Bures fo2 if it Had bxn only extra feodum, /thout the

(G



104

Trin 28 Car. IL. in Communi Banco.

Prefeription

againft an-

graverfe, 1t Had been god enough, and of that Grinion
w8 the Coure {n Hillary-Term (o dowing, when Fudgment
twag givcir 702 the Plaintiff ( abfente Scroggs): @nd the
Chyiet Zuitice faid, That the Rule 1aid doton by my Lo
Coke 131 1 Inft. 1. b. That there 18 1o pleading Hors de fon Fee
without taking the Tenancy upon Him, ig to be intended
inCafes of Aflize ; and fo ave all the Cafes be there cites 02
Prwi of that Dpinion, and therefoze fo e ig to be unver-
b : Wut thig ig an daion of Trefpald brought upon the
Wofleflion, and not upon the Title, Fn the Cafe of Aboyw-
Ty, a Stranger may plead generally Hors de fon Fee, and
fo may Tenant fo2 Pears; and thig being in the Cafe of
@refpaly, i3 much Eronger, and if the Plaintiff delroys
the Defendant’g FJulification, 'tig well enough.

Sir William Hickman werfius Thorne €9 alios.

2 & Replevin: THe Befendant jultifies the Taking, for
that the Locus in quo Wwag His Freehold, and that he toh

other Pre-  the Cattie there Damage feafant,

fcription,not

good with-
outa Tra-
verfe.

Yelv, 217,
218.

Ex parte

Quer,

* 2 Leon.
208.

The Plaintifi in War to the Aboswzy replies, That the
Locus in quo, &c. {8 Parcel of fuch a Common Ffield, and
paeferibes ¢0 habe Righe of Common theve, ag apyendant
to Two Acres which pe hath in another Place.

THe Defendant rejoing, That there i3 & Crfom, that
ebery fireehoider who hath Land3 iying tog they i the
faid Common Ficld, may enclofe againt =.wm who hath
Right of Conemnoty thore, and 3t be 1ad Landg there,
and 0id enclole : The Platnnf domutrg, aud Sevjcant
Newdigate (0% Creeption3 0 the 3ioiciiaber,

1. ffo2 that be did not aber, thar the Lands wiich he
enciofed D 1ie together, and thereroze had nat broug;st
big C.le within tye Cuffom alledged + Sed non allocatur, be-
caufe Ye conld not enclofe if the L and ad not laid together,

2. Pe gibes no Gulwer to the Pilainsf’s Bighe of Come
mon but 0y drgument, WHich Hiz Gould Bab: confefled
mith @ bene & verum cft, and thon Mould Pabe avoided {e,
by allidging the Cufions of Cnelefure 5 %o the Cafe of
* Ruflel 11D Broker, ohetre i Trefpals fo2 cuiring Daks,
the Defendant pleads, That Be wag feifed of Mriivsge in
fFer, and preferibes to Have rationabile eftoverium ad libitum
capiend’ in bofcis; the Plaintiff replies, Ty 4> Locus in
quo Wag within the Fozeff, and that tue Defendant ang

7 a



Trin. 28 Car. II. in Banco Regis.

ail tgofe, &c. habere confueverunt rationabile cftoverium, &e. per
liberationem Foreftarii; 80D upoiy 8 22omurver 52 1qelicas
tion was bely nauget, breaule the Diameil oughe ¢o fahe
picated (Be Lawm of the §o2efll, viz. Lex Forefli taliseft; ¢ ¢g
1aBbe traboricn the efendant’s Prefeription, and wet to
vabe fet €02y anctYer Drefeviption in His Beplication
without a Craverie, ;

3. @he Dofendant Houid Have plesded (e Cuffont, and
then have tvaberled the Prefeviveion of €5¢ Right of Com-
wiow s £02 Bz cannot picad a Cufom ameint a Cultow.
9 Co. 58. Aldred'g Cafe, Wij:ve owe paeferibes (o Habe a
Licht, the other cannot pelevibe o fop it up.

G eyjeant Pemberton contra, Pe faidy, That which he ¢k Ex parte
to be the onily Quettion (n the Cafe was admitted, viz. Def.

hat fuch a Cuffowm ag thig to enciofe Vag gwd: and fo
it Bag been avjutged tn Sir Miles Corbet’s Cafe, 7 Co. WBut
ag to the Dbjetions which habe beew mave, ¢he Befen-
dant admitg tge Peefeviption fo2 Rigut of Common, buc
faith, ¥e may enclofe againf the Commoners, by veafon
of a Cuftons, which i a Wav to Hig bery Wight of Cors
moty, and thereioze need not confels ¢ With 4 bene & verum
eft; nicither couln Pe tvaberie the Prefeviption, becaule Y
Lath admitien it "Tig tiue, where cue preferibes to have

Lights (o bt Doufe, and another prefevibes to fop themy

1P s thig {8 not good, becaule one Prefeription 18 divediy
contrary o the other, and for that 1Realon one muf be
trabevied 5 but bere the Wefendant Harh confelled, that the
Plaintif Bath a Bight of Common, but 'ti3 not aw ab-
folute but a qualified Wight, egaink which the Defendant
may enclofes and Bere being Two Prefeviptions plegded,
and one of thewr not being confefled, it mu frowm thence
neseflarily follot, that the other iz the Fhue o be triey,
which in thig Cafe (g, Whother €5e Defendant can cus
ciofe 02 1108, |

The Chief Juiice, and the whole Court weve of Opinfon,
Zpac where there arve feveral Freeholders wio bave Right
of a Comuon i 3 Lommon Field, that fucy a Cultom ag
thig of Cnclofing 13 qood, becaule the LWemedy i3 BRecipro-
cal; £02 ag one may enclofe, fo may another. Wut Ju-
{tice Atkyns doubted much of the Cafe at War, becaufe the
Defenidant had pleaded thig Cullom 0 Cuciole in Bar to
a fFrecholder, who Had no Land in he Common Ficly

tohere Pe claimed Right of Convmon, but prefcribed to

pate fuch Right there, as avpendant to Two Acves of
Land He had alibi, 02 which Wealon Ye prayed to amend
yupon Payment of Coftg, -

P Attorney

Curia:
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Expofition
of theKing’
Grant.

Devife of 2
Poflibility
good by a
common,
Perfon.
2Cro. 509.
pl. 21.

Attorney General werfus Sir Edward Turner, in
Scaccario.

Nformation. @he Cale was, viz. The Wing by Letters Pa-
1 tentg granted feberai Landg in Lincolnthire, by expzels
caozds; and then this Claufe ig added, upon which the
Queltion did arife, Nec non totum illud fundum & folum &
terras fuas contigue adjacen’ to the P2emifeg, que funt aqua co-
operta vel qua in pofterum de aqua poffunt recuperari; and af-
terwardg a great Quantity of Land wag gaimed from the
Sea; and whether the Wing o2 the Patentee wag inctituied.
to thole Lanog, wag the Quelion,

Sawyer fo2 the Bitg argued, That he ad a good Title,
becaute the Grant wags void, he having only a bare Pofibi-
lity in the Thing granted at that Time,

But Levins ony the other Side infifted, THat the Grant of
thofe Landg was gqmd, becaufe the Bing may grant wihac

1Bulﬁ.194.be bath not in Pofleflion, but only a Poflibility to hate

Poftea.
Company o
dronmongers

and Naylor,

it. Wut adpmitting that e could not make fuch a Grant;
yet i1 thig Cafe tYere i fuch a Certainty ag the Thing it
feif i3 capable to babve, and i1v which the Wing hath an
Fntevel ; and it ig Pard to fay that Ye hath an Futevel in
a Tying, and yet cannot by any MPeang vifpofe of it.

¢t it Hould be objected, That nothing i3 to pars but
fobhat {8 contigue adjacen’ to the Premiilicg granted, and
therefore an Jnch o2 fome fuch fwmall dPactey wmult pals
and 1o moze; cevtarnly that wag not the Yntention of tie
Biing, whole Grantg are to be confirued fabourably, and
%ewbbounttfuuy fo2 bis Donour, and not to be taken by

ncjes.

9t there are Two MWarches adjoining, which are the

fsing’s, and Ye grants one of them by a particular Pame
and Defcription, and then Pe grants the other contigue ad-
jacen’ ex parte auftrali, certainly the whole Bar®h will pafs;
and ’tig very ufual in Pleading to fay, a MPan ig feifed
of a Poufe o2 Ciofe, ai:d of ancther Houfe, &c. contigue ad-
jacen’; that i3 to be intended of the whole Boufe,

In thig Cafe the Wing .nten>ed to pafs fomething when
Be granted totum fundum, &c. bu: if 1..cy Condruction Hould
be made ag infited on, iyen cioe {0203 would be of no
Signification, °Tig true, the W02 illud i3 a Relative,
and reltvamg the generval Wlog, aind implics that which

4 may
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may be Hown, as it were, with a fingers and therefoze
in Doddington’s Cafe, a Gant of omnia illa Mefluagia fi-
tuate tn Wells, and e Poules were not tn Wells, but cife-
where s the Grant s that Caflr wag Held vod, becaule it
was redrained to a cevcon illage, and the Pronoun illa
Bath Refevencs to the ThHmn s but i this Cafe there could
be no fuch Ceveainty, becaule the Land at the Time of
the Gant made was under dater, .

Bue if the Patent 15 not gosd by the very Lods of tihe
@Grant, tht non obftante makes it good, which wn this Cafe
1g fo particular, that it feems to be defighied on Purpole
to anfwer thofe Dbjetions of any Witake o2 Yucevtatnty
i the dalue, Quantity, 02 Nuality of the Thing granted,
which alfo fupplies the Wefects fo2 wane of right Ynlruc-
riow giben the Wing, 1w all Cafes where He may iawfully
make a Grant at the Comumon Latw, 4 Co. 34. Bozun'g Taft,

Qubd there 18 another bery general Claule wr the Patent,
viz. Damus premiffa adeo plene, a8 thty ate o2 could be
the Bing's Pands, by Big Prerogstive 02 otherwife, * Adeo
plene are operatibe LWiodg, Whiftler's Cafe, 10 Co. dnd there
ig alfo this Claufe, Omnes terras noftras infra fluxum & re-
fluxum Maris. "Tig tvue, thelfe L0208 Pramiifis pred’ fpedtan’
0o (ollow; fiom whence it may be objected, ThHat they nei-
ther Did 02 could belong to the Prenufles s and admitiing
1t to be {0, pet the Law will reject thofe TWods, rather
than aboid the Grant in that Parvt. ﬁ

Fu the Cafe of the dbbot of * Strata Marcella, the g
granted a dPancy, Et bona & catalla fclonum dicto Manerio
fpectan’; now though Tuch THings could not be appendant
to a dPanoy, yet it wag theve adjudged that they 012 pals.

Such Thingg as thele the Wang Gath by g Prevoga-
tibe, and fone THings the Subjet may Have by Cultom
o2 Pefcriptions ag Wrecks, &e. and i this very Cafe
tig faid, That there 15 a Cuffom in Lincolnfhire, that the
Lo2ds of the Panos mall Bave Develicc Lands, and tig
a reafonable Culiom ; o if the Sea wah away the Landsg
of the Subjet, he can habe no Wecompence, unlels he
thould be eutituled to what He gaing from the Sea; and
fo2 this there are fowe quthoties, ag &1iv Henry Confta-
ble’s Cafe, 5 Co. Land betwen High-water and Low.
water Park may belong to a Panoz:

Wut no Fudgment was given,

P2 Morx-

2 Co. 32.

Moor pl.g71

¥ Ante.

Sid. 179,

¥9Co.27.b,

2 Roll.168.
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Moris werfus Philpot iz B. R.

Releafe by Tieqe Plaintiff ag Crecutoy to'T- brings an Action of
an Exceutor pebt againkt the Defendant, as Adminiltratoy to
bate. O S. f02 a Debt due from the faid Futefate to the Plain-
2Levinarg, IS Teftator. The Defendant pleads, that cte Plaintift
T.Jones104. teieafed to i ad Wzewng Geflels, &c. and all other the
Eftate of S. lately deceafed, (this Releale wag befoze Pr0-
bate of thie TWill)) to which Plea the Plaintiff demurred ;
and whether this Releafe wag a good Bav to the Plain-
tiff's daion, was the Nuetktion, ,
Ex parte ¢ wag (aid {02 the Plaintiff, that it was not; fo2 if a
Quer. Conufe teleale to the Cogunifor all his Wight and Title
to the Lands of the Cognifoz, and afteywards fues out
Crecution, yet he may extend the very Lands o relealed s
fo i€ the Debtee veleale to the Debtoz all his Right and
Titie which he bhaty to Bis Landg, and afterwards gets
a Juigment againft him, he may exrcend a Woiety of the
fame Lands by Elegit; the Reafon i, becaule at the Time
of thefe Releafes giben, they had no Title to the Land,
but only an Fnception of a Right, which might Happen
to take JPlace in futuro; fo here a Meleale by the Crecutor
of the Debtw to the Adminifirato? of the ®ebtoz, befoze
Probate of the TWill, 18 not good; becaufe by being made
Crecutoz, e had oniy d Poflibility to be entituled to the
Tetators Ciate, and no Fnterel 611 Probate, fo2 he
might vefufe to pove the (AU, o2 venounce the Crecu-
*Godol.  tozfhip. Jt is true, a Weleafe of all ¥ Acions Bad bent
45 Pl 4 qagd by the Erecutoy befoze PProbate, becaufe a Wight of
Aetion 18 in him, and a Webt which confifs merly in
Action {8 thereby difcharged; but in fuch Cafe a Releafe
og a‘l} Right and Title would not be good, o2 the Weafong
afozefaid. |
Ex pate  2But fo2 the Defendant it wag infifted, That this Re.
Def. feafe wag a good Plea in War, fo2 if a Releafe be made
by an Crecutor of all hig Wight and Title to the Tefta:
toys Eftate, and thenr the Crecuto? fueg the Party re-
{eafed (ag the omini®rator 18 fued tn this Cafe ) fo2 a
Debt due to the TeRatoy, the Releale i3 good ; becaufe
if be had recovered, in this Cafe the Fudgment muf be
de Bonis Teftatoris, Whicly 18 the Tubje dDatter, and that
being releafed, no detion can lie againft the daminifra.
to2, Adjornatur.

2 DE
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Pigoot Lefee of Sir Thomas Lee werfus the Earl of
Salisbury.

Intrat’ Pafch. 26 Car. 2. Rot. 609.

T 2 Ciedment foz ffourten Poules and fome Ga¥dens Warranty
il in the Parith of &t, Martin in the Fields, €he Furyp where by
find as to all bue one oiety fo2 the Defendant; ag didlicine
fo2 the other Moiety, they find thac thele were f02-p " Foe
=8~ merly the Poufes of one Nightingale, who wag eifled o concerp,
thereof in ffee, and made a Leale of them, Wwhich com: it thall bas
menced 1 Apr. 7 Jac. pet int WBeing, the Heir.
That the Reverfion defcended to Bridget Hig Daughter Iolrjfs 68.
and Heir, wiho matried William Mitton, by Wwhom (e hap 2154
a Raugbhter named Elizabeth, '
- That upon the dDarviage of the faid Elizabeth twith
Francis the Son of &ir Oliver Lee, by ffine and other Set-
tiements thefe Houfes were fettled to €he dife of the faid
Bridget fop Life, then to the Ale of FrancisLee and the faid
Elizabeth, and the Peirg on the WBody of the faid Elizabeth
to be begotten by Frangis. ,
and foz want of fuch FAue, to William Morton fop Life,
and afteviwards to the righe Peivs of Bridget Mitton fo2 eber,
William Mitton and Bridget hig TWife, befoze the Crpira-
tion of the Term, levy a Fine fur conceflerunt €0 t1wo Cog:-
nifes, wherein the fad Dugband and tUife conced’ tenes
menta pred & totum & quicquid habent in tenementis pred’
cum pertin’ f02 the Wife of the faid Bugband and Wlife, and
the Surbibo? of them, with Proclamations,
They find that the Lellee fo2 Pears attorned, and that

the Fine thug febicd wag i Truf (o2 the Earl of iﬁliSé
ury,
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Queftion,

¥ Co. Lit.
338. b.

Ex parte

Quer.

bury, and that befoze the Firf Way of February bofeze the
Qction bougyt e emired by the Divection of the Two
Cognizeg, and that be wag ferfed prout Lex poftulat.

@hat 1 Febr. 7 Jac. &1t Oliver Lee, Francis Lee his Son
and Peir, and Elizabeth Pig TWif;, William Mitton and
Bridget hig TWife, by Wargain and Sale conbey tue Pee-
mifleg tothe Carl and Lig HBeirs, which wag envolled in
Chancery, in which 2icd there wag a Watranty againf
&ir Olwver and h:g Heirg.

Zhat in the fame et viz. O&ab. Purificationis, William
Mitton and Bridget [3i8 {Wife, {ebied a ffine Sur Conufance de
Droit come Ceo, &ec. t8 thz €arl,

That Francis Lee wag &on and Heiv of &ir Oliver Lee.

@That Sit Oliver and Elizabeth died in the Life-rime of
Francis, and that Francis died leabing FMue Sir Thomas
Lee, the now Lelioz of the Plaintifl, '

That the Wiarranty defeended upon him being inberi-
table to the Eate Tail,

@hat the Cltate of the Carl of Salisbury defeetided to the
prefent Carl, who wag the Defendant.

Zhat &iv Thomas Lee entyed and made a Leafe fo2 the
Letlo2 of the Plaintid, , ,

The Quefion upon this Special Terdict was, Ff by the
ffine Sur conceflerunt Iebied, 7 Jac. the ERate which the Hus
band and Wife had in Poflefion only pafled 7 D2 whe-
ther that and the Citate fo2 Life, which the Bugband pad
after the Tail fpent, pafled Likewife 7

€ the latter, then they palled moze than they could
lawtully grant, becaufe of the Fnterbention of the ERate
@Cail. and then thig Fine wrought a * difplacing o2 debe-
fting the CRate of William Mitton foz Life tn Reberfion,
and turned it into a Right 3 and if fo, then thig collateral
TWarranty of Sir Oliver Lee wnll defcend on &1t Francis,
and from bim co the Plamntiff, and will bar bhis Enery;s
but if the Elate wag not difplaced and turned into a
Right at the Tune of the Warvanty, then the Heir 18 not
barred by thig collateral Warranty of Big Ancefoy,

ThHis Cale was argued by Serjtant Pemberton fop tihe
Plaint1ff, and by Siv William Jones the dttoiney General
for the Defendaint,

and foz the Plaintiff it was faid, That this Fine paf-
ftd only the Ctate which William Mitton and his dife
had 1 Pofleflion, and no other, and therefoze wozked no
Develing ; and hig Reafons were:

2 1. &Uuch
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1. Such a Contrudion feeing mof agrecable to the Y-

tention of all the Paveieg to the Fine,
2 2. ggt may w:ll fand with the Nature and the Wods of

t}2 ] lﬁe. s

3. 3t will be mott agrecable to the Judgments and Opi:
nions which Bave fozmerly been giben in the like Cafles.

And as to the Fivk of thefe, it will be necedary to con:
fiver what will be the Cfect and Confequence of Lebying
thig ffine, both on the one Side and the other.  F¢ cannot
be denied, but that theve wag a Purchafe intended to be
made undev this fine, and that the Parties werve witling
to pafg away their Clate with the lealt Baszard that might
be to themlelbes s neither can it be imagined that ttey in-
tenided to defeat ehig Purchale ag foon &3 1€ wag made,
which they mul 00 if this Fine works a forfeituves foz
therr e in Wemainder in il 18 entituled to a paefent
¢ntey, and (o the CHateg for Life which the WBavoy and
ffeme had are lof, and theve wag a Pollibility alfe of lo-
{ing tye Weverfion i fee, which the Tenant in Tail af-
ter big Cntry might habe barred by a Conutmon Recovery.

and hao not the Pavties intended only to pals both the
¢ates, which they lawfully might pals, Wwhy did they
1eby this ffine {ur conceflit? They might Habve iebied a ffine
fur Conufance de droit come ceo, &c. and that had beent &
Pifleifn. ]

Welideg, what Need wag therve fo2 them o mention any
CGtate wyich they had inthele Doufes, if they Bad intended
a Diffeifin? But thig being done, fuch a Conftruction (3
to bz mabde ag may fuppozt the Futent of the Parties; and
it would be bery unveafonable, that what wag intended to
paeferde the Citate Mould now be adjudged to Wwork a Dif-
{eifin fo as to foxfeit its and fuch a Diffeifin upon twobich
this collateral TWarranty Mall opevate and bar the Chate
in Bemainder.

and therefoze no moze Mall pafs by this Fine than what
lawfully may s and rather than it Hall be confirued to
ok a Wrong, the Ctate Mall pafg by Ffradiong; fo2
yoth the EGitates of William Mitton fo2 Life are not 1o nes
ceflarily joined and umited by thig Fine, that no Woom
can be 1eft fo2 fuch a Conffrucion,

2. Such a Conrucion will not agre With the Natuve

and {1odg of this Fine. 'Tig true, a Fine ag it ig of ¢Ye
moft folemn and of the greate Authozity, fo’tig of the
greatett fFozce and Cficacy to conbey an Ciate, and the
moft efectual fFeofment of BRecozd where ¢ig a Feofiment,
and likewife the moft effectual Releafe where *tig to be &
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Poftea.

Byt on 8 bare dgreewmeont wmade (n Quiong betwon
pewmandant and Cenant at the Bay, end Blawn UP CICLe,
the Tudges will alter awd awend fucy Fines, ¢ they i
pot 1 all Things anlwor the Inteiiion of the Paviwy,

Tig agreed, tuat Fines caw wok a Wildeilin wien iy
can bave no other Futerpretation, 3 i Tenant pur auter
vie 1eby @ ffine to a Stvanget {02 Lis own Life, 'iil wwole
than Tuch a Tenant ¢o1d 0o, becaufe Big Clate Wwag di-
ving the Life of cuother, and wo {onger,

&0 g Fine Sur Conufance de droit, &c. j1uplieg a e, ¥uhichH
being ievied by any one Whs Dag but a particulay Chate
will make a ifeilin.

Wut this Fine Sur conceffit, Pag been altways tahien (o be
the moft Parmiels of all othevg, and can be cowpeted ¢o
nothing eife than a Grant of totum fratum fuum & quicquid
habet, &c. by Wwhich no woe ig granted thsw et the
Cognifo Hab at the Time of the Granl, and o it Hatd
beeny alays confiried.

Fudeed there 8 a ffiile Sur conceflit, Wwhich exprefieg ns
Ciiate of the Granto2, and this i8 propeily Tebicd by JTe-
nant in ffee 02 Tail 5 buf when pavticular Tonants palg
ober theiv feberal Eftates, they gencrclly grant totum &
quicquid habent in Tenementis praediétis, Hziilg bryy CCLiIoUS

to expeefs what Chiate they Bad therein, '

COnen thig ffine Sur conceflit wag Hrd inbeutsd, (heFudaeg
in thofe Dayg 1wked upon the 0228 quicquid habent, &e.
to be infignificant, and fo2 that Realow ittAnno 17 Ed. 3. 66.
they twere refuled : Toe Cafe wag; Two Bughands gud
their Tives 1ebied fuch a Fine to the Cogisifee, cid theve-
by granted totum & quicquid habent, &c. Wwyich Clozds wwere
rejected, and the FJudge would not pafs the Fine, becaufe
if the Party bad nothing in the Land, thou notPing paf:
fed 5 and {0 18 44 Ed. 3. 36. By hich {¢ appeats, that the

- Fudges i thofe Times thought thele Fines did pafs no

moze than what the Cognifoz Had; and fo2 this, there
ave dPultitudes of Quehoritieg in the Year-Books.

ot thele Wozdg cannot habe a Signification taenlarge
the CRate granted, they fevbe ondy to explain wiat was
intended to palg ; fo2 it the Cafe at ¢he War, if ¢he Grant
bad been totum & quicquid habent in Tenementis pradiis,
there would habe been no Nuelkion of the Cate qranted;
but the Cognifozs habing granted Tenementa pradicta, they
feem by thefe fublequent TWods o vecollet thomicines,
viz. Totum & quicquid habent in Tenementis praediis.

4 . Objeét.



Mich. 2.8 Car. II. in Banco Regis. | 113

Obje&t. Wut 1t may be objected, That the Lunication of
the €Rate, viz, durante vita corum & alterius eorum diutius vi-
ventis, WOrks a @uflcilin, becaule by thole Wods two
Cxates {0y Life pafs entive 1 Poflefion, whercas
truth there wag but one Chate for Life of the Vusband
in Pollelions and thevefore this was moge than they
could gvant, bicaufe the ERate Tl came between the
CRate wihich the Dusband and Whife Had fo2 theiv Lives,
and foz the Surbibo: of them, and the Ehate which the
Busband had for his own Life,
adnd this 13 farveher enforeed by that Bule 1y Law, That
Eftates fhall not pafs by Fractions; fo2 otherwife theve can be
no Reafon why ey Hould wot thusg pafs.,
Anfw. 2But tiig Rule ig very Fallible, and not fo much
to be vegarded: 'Tig true, the Rule ig fo far admiteed (o
be cvue, where without Fueonbeniency Ekates may pafs
without ffraction; but where there 18 an Fnconbemiency
it may be difpend:d withal, it bring fuch an FPuconbe:-
fieney as may appear to the FJudges to make the Thinyg
granted to go contrary to the Futent of the Parties,
And that fuch Futerpetations hadbe ben made, agrtes
with the THird Weafon propofed in this Cafe, viz. That
it Bath receibed Countenance by Fudictal Opinions and
Peterminations in former Judgments, 14 E. 4. 4. 27 H.8.
23. 1 Co. 67. Bredon’s Cafe, Wwhich was thus : Tenant 02
L ife, Remainder in Tail to A, Bomaindet in Tatl to B.
Tenant fop Life, and he i the v Remainder 1ebicd a
ffiite Sur Cognifance de Droit come Ceo; 'tipag adjudged,
that this was no Difcontinuance of etither of the Romam:
vers, becaufe cach of them gabe what e miglt lawfullys Rotl. Abr
viz. €he Tenant for Life granted his Chate, and the BeoLic LPLg
mainder-dan pafied a Fe-Simple detevminable upon hig LIn.45+
Cttate Tail, andyet tachof their CRates were il Dibioed, o5 ™
Dn the other Sive it was faid, That in all Cares where |
the Pecfon who hath a particular Clate takes pon Him
rithier by Feofment in Pais, 02 by ffine, which 15 a ffeofi-
ment ot Reco2d, to grant a greater Chate than Gie hath
( as inthis Cafe 18 done), though polibly the CRate of
the Grante may determane befoze that of the Grantog,
yet ’tig a ifplacing the Reberfion; as if a Pan hag an
Cltate for Ten Lives, and makes a Grant fo2 the Life of
another s here ig a Podibility, that the CRate which he
granted may be longer than the Chate hehad 1n the Thing
granted, becaufe one dPan may furbive the Ten, and fo?
that Realon 'ng a Develing, ,
1. gn this Cafe, the Eate which the Dusband and Wt
had, 18 to be confidered, = &gjat they granzed, a n'
in
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and by comparing of thefe together, it will appear whe-
ther they granted moze than they bad: The Dusband
awd WWifr Gad an CRate foz the Life of the TWhife, and (al:
ter the Cate-Tarl) the Bugband had an Ciate for s
own Life; now they grant an CEhate for the Lafe of the
Pusband and W:fe, and the Surbivoz : WWhat is this but
gnie entive Chate in Polelion? MNo other Futerpetation
can be agrecable to the Soenfe of the Ws2ds; for if it had
been granted accozding to the true Cate which each Lad,
then 1t Gould have been, vl foz the Life of the WWhife, and,
after the Cail fpent, then foz the Lafe of the Husband,

The nert Thing to be confidered is, Wihether the Cate
all pafs entive, 02 by Ffractions? Iud ag to that, J nxd
fay no moze than only to quote the Authozity of that Judg-
went given in Garret amd Blizard’g Cafe, 1 Roll. Abr. 855.
whicy i3 Mo:tly thug, viz. Tenant fo2 Life, Wemainder fo2
Life, Wemainder in Tail, Bemainder in fee (0 (he Tenant
foz Life in VWemainder s thig Tenant £o: Life in BWemain:
der {evieg a ffine come ceo, &c. it Wag adjudged a ffozfeiture
of hig CEfate for Life, fo that the Wemainder dPan in
Tatl might enter atter the Death of the Tenant o2 Life
in Pofielion ; fo2 it Mall not be intended that he pafied
bis ¢fate by Fraciong, viz. an Etate in Remainder fo2-
Life, and a Wemainder in ffee Crpecant upon the Cate
Tail, but one entive Chate in Pofleflion ; and 'tig 1ot {ike
the Quthoity in Bredon’g Cafe, fo2 there the Eitate {02 Life
and the Cate Tail followed one another.

fext it is to be confidered, Wihether after thep granted
omnia illa Tenementa, the fubfequent tWo0208, & totum ftatum

fuum, &c. Do not come i by wayp of Rehriction, and qua-
lify what went befoze.

Wut thole fubfequent THodg are placed in thig Fine,
not by way of Reffriction, dbut of Accumulation.

Fu Littlcton, Se&t. 613. 'ti8 faid, That if Tenant it Tail
grants all hig Cate i the Tenements, Habendum all hig
Cttate, &c. in thig Cafle the Aliene hath but an Chate fo2
the Life of the Tenant in Tail ; and “tig obfervable, that
totum ftatum iny the Cafe put by Littleton, ig both it the
Premifles and the Habendum: But if F will grant Tene-
menta predita i the Premifes, and chen make another
Limitation in the Habendum, there totum ftatum & quicquid,
&ec. car make no Relriction s i€ 1 Mould, it will fpoil moft
Conbeyances. ,

Ft i3 agred, That if thofe L0208 had been omitted in
thig Cafe, then by this fine the Weverfion would be dif
placeds and therefoze much IUeight i3 1aid upon thefe
qoz08 to erplain the Peaning of the Parties therehy,

2 and
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and tiat whew they granged Lenementa prediéia, they meant
totum {tatum, &c.

Wut Bere 18 o Gound for fuch an Yuterpactation 5 g
an cntive Gant of the Pouiles by the (Wo2d8 Tenementa
pradicta; and the fubfequent Wo:dg Mall neber be allowed
to make fuch a Wellviction which Wal oberthow ihe
fFrame of the Ded. |

€ a 9Dan who bag no Chate in the Land palles it by
Deed, this Mall worl againft Him by way of Eloppel;
and thefe {0208 Totum & quicquid, &e. WwHich arve ufual
in all Conbeyances, Hhall make no Aitevation of the Law
foz if fuch Conftrucion Mould be made of thefe Wozdg, ag
hath been objected, chew in all Deeds wheve they are in-
ferveed, if i€ happen that the Party Hathno Ciate, 02 d bOId
Cftate, nothing pafied; and then Covbenants, Eioppels,
and Wiarvanties, would be no Securities 11 the Lavw,

2. Thefe o208 Totum & quicquid, &c. come 1y § diffine
Claufe of the Grants the precedent (Wod3 are, Tenementa
pradicta & totum Statum & quicquid, &c. reddiderunt, WwHich are
Two Pares, a Grant and a Releafe, and habe no Depen-
dance upon each other, being diftine Claules, and there-
foze thefe TWo203 all not be any Refriction of the former;
but if one Claufe be carried on with a Connerion, {0 ag
’ttg but an entive Sentence, in fuch Cale a FPan may re-
fivain cither general o2 particular TWodg. Hob. 171, in
Stukely and Butler’s Cafe.

3. ddmitting thefe TU0208 are a Welricion of the fo2mer,
yet the Chate i fo limited, that if the fivd Wodg twere
out of the Cafe, thig later Claufe he faid wag enough £o2
Big Purpofe, for the Grant i3 not the ufual Wors by
which €Tates pals, viz. Eftate, Right, Title, Intereft, but To-
tum & quicquid, &c. fo the Libeg of the Grantors and the
Surbivey, which Mewg that they took upon themlelbes to
grant fo2 a longer Time than they had in Polellion 5 if
they bad only granted it £o2 both theitr Lives, they might
Bave Tonie colourable Pretence.

4. Tig apparent from the Claufe of the arvanty, that
the Fntent of the Parties wag to grant an Chate erpedy
in Pofleflion fo2 the Lives both of the Dugband and bis
Taife 5 foz 'tig that which the Grante Bali Yoid, &c. during
theiv Liveg and the longel Liber,

Object. The Cafe of * Euftace and Scaven Yag been objeted : «,ro1 abr.
'Tig repoted in 2 Cro. 696, WHicH i, Feme-Covert and A. 36, 403.
areJointenantg fo2 Life, the Pusband and Wife Teby g
ffine to A. the other Fointenant, and grant the Land and
Totum & quicquid habent, &c. to-him dgring the Life of the
qWife with Warvanty, the ga;fe furbiveg A. her Compa-
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wion: Adjud@ed; that thefe Wozdg Totum & quicquid mall
not enure by way of Grant and Severance of tye Fointure
of the dDoiety; foz then there would be an Decupancy ; but
they are Relkricive ondy to the Chate of ¢the &life, and Hall
enute by way of Releafe to A. fo thac after hig Death be
in Reverfion may enter. L » :

Anfw. F¢ would not be a Quekion in that Cafe, Wwhether

thefe CUozdg were Weffritibe o2 not, foz nothing was
atanted but what wight lawfully pafg, viz. dpuring the
1Life of the Calife the other Fointenants neither wag chere
any Strefs laid on hofe ﬁﬁozbz; foz 92, FJuktice Jones;
foho wag a Learned dPan, and repozted tje fame Cafe, fol.
55. bath made no dention thereof, but hath wholly smit-
ted thofe (Wozds, which he would not habve done if the
Cafe had depended upon them, | ';
2. Obje&t. fert, the Form of thig Fine has ben objected,
anb a Precedent was cited, Raft. Entr. 241, where fuch a Fine
wagiebicd, andnothing pafied but fo2 the Life of theConulos.
 Anfw: But no uthozity can be pzoduced, where a Pan
that bad an Ctate foz Life in Pofeflion, and another in
Remainder; and granted by the fame TWodg, ag in thi3
Cafe, but that it was a Fofeiture. S
3. Object. @hat the Latw will not make & Confrucion o
wozk a Trong, and therefore i Tenant for Life grant
aenerally oz Life; it Mhall be interpeted during the Life
of the Grantoz,, . .

Anfw. That Cafe {8 without erpeefs Wo2ds, 07 Hewing
any Time foz whith the GCrante Mall pave the Thing
granted s and therefoze the Lato refrains it ¢o che Life of
the Grantoz, becaule it will not make U028 which are
toubtful and of incevtain Signification to do any (Urong:
But where theve ave erpzels Wodg ag in thig Cafle, no
other Conffruction can be made of them, but that an €
ftate in Policion wag chevedy intended to pafs,

4. Obje&t. That thig Fine and Grant mut be confirued to
enure acco2ding to the Jncent of the Parties, ut res magis

-valeat; and they neber intended to make a Forfefture,

Anfw. Certainly no dPan cher intended to make a oy
feiture of his own Ekate, thote are generally the Checs of
Fanornce, and not of the Til, ag the Cafe of Gimlet and
Sands, Cro, Car. * 391. Where Tenafit in e makes a ffeoff-
ment to Two to the Ufe of himfelf for Life, then to the
dfe of big Wife fo; Life; Wemainder in Tl to his Son
and Beir, Wemainder to Hig own right Peirs; and after:
wardg he made another Feoffntent toSmith wich dUsrrantys
the dother and Son join in another Feofment, adjudged
that thig wag a Forfeiture of her Chace for Life, though

3 e
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e bad no Notice of the LWarvanty made by Her PBugband;
o2 the SFeoffment made by him wag a Publick Aa upon
the Land, and He ought o Habe cakien MNotice of it; and
though by et joining in the Fecfment with yer Son, Ge
Did not intend to fo2fest Pev Chate, yet the Law adjudges
accoding to what i3 done : Wut in the Cale at Bar, the
Fntention of the Pavties may be colleed by the Act done
and there i3 great Reafon to paefume, that the Parties
thereby intended to difplace the Rebetfions oz the Buf:
band joining in the Fine, and in the Warranty, if it was
no webvekting, the tWarvanty 18 of wo Ufe.
dnother Dbjection has ben only mentioned, Wwhich is,
That admitting thig Hould amount to a Wifplacing, if
‘the Eftate had been in Pollellion ; vet in thig Cale i€ wouly
%ot, becaufe it wag pebented by the Leafe for Pears in
weing. . . |
But that cannot Hindet the Crecution of this Fine; tig
a ffine fur conceflit; Which {8 Crecutory in (€3 Nature, and
oty not pafs any Effacte, o2 take any Cfuct "till executed,
and fo ig the Book, 315. 3. 14 b. »
Wut in thig Cafe the Fine was erecuted, which may be
by dDatter i Pais, ag well ag by Scire facias, and ag to thig
Purpofe, may be erecuted by the Entry of the Conuloy, 1 Rep. 106.
without fuing out any Crecution, 38 Ed. 3, Brook Tit. Scire Dyer376.b.
Facias 199, . ' o
J€ there had been a SFine executed, theve would have ben
tictie Doubt fefe inv this Cafe; and by the Attoznment of
the Leflee £02 Pearg, it mul be admitted that this Fine wag
erectited, ag 8 Ed.3.fol. 44. 6oz a fFine of a Reverfion may be
erecuted to all Purpofes by the Attornment of the Leflee 02
Pears s and if 1o, when a fFine Crecutory 18 ocnce executed,
’tig a3 good ag a ffine fur Conufance de droit come ceo, t0
make a fozfeiture of the pavticular CXate. _
dUYere a ffeoffment 18 mave, and a Leafe for Pears i3
i WBeing, the Feoffment ig not good; becaufe in {uch Cafe |
there wmuft be a prefent Trantpohicion of the Chate, WHICH Polea,Moor
i3 hindzed by the Leafe, and Pitt.
But in cafe of a fFine, Which i3 a Feofment upon Re-
020, a Weafe §02 Pears i8. no Fupediment o2 Wifplacing
of the Webverfon; fo2 if TLenant in Tail, Crpectant upon
aLeafe fo2 Peatrs, leby a fine, tis a Wifcontinuance of the
Tail, and netwichRanding this Leafe, the Ffine hag fuch
an Dperation upon the fFraehold, that it difplaces the Lie-
perfion in Hfee. Co. Lit. 332. And therefoze if a Leafe for
Pears prebents not a Wuicontinuance, it Will much lefg
pinder a Wifplacing in thig Cafe. =~ . |
But no Fudgment wag givew now in thig Cafe; an?ng;ev
GHals



118

Mich. 28 Car. II. in Banco Regis.

Outh Ex
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dpatter being debated, whether the Plaintiff couid pabe
Fuvgment, becaufe he wag bavred by the Statute of Limi:
tationgs oz it Bid not appear that He had been it Poliels
fiorn fo2 Twenty Pears pafl, and the derdice Hath found
any i;mgm, 02 that the Plaintiff was within the P2ovilo
of the dcts

Waterfield werfiss the Bifhop of Chichester.

A Prohibition Wwag granted {af Eafter-germ to the Wipop
| of Chichefter, upony 8 Suggetion made by Waterfield,
that Ye being chofen Church-watrden of the Parid-Church
of Arundel, {11 the Cotnty of Suflex, the Bihop tendered him

an Daty ex Oficio, which wag, That Ye Hould Prefent ebery

Laritioner who had done any Tlence, 02 neglected any
Puty mentioned i ceviain dreicleg contained in a peinted
Wook delibered to hims fome of which Avticles concern
the Churcy-warden himfelf, and fo in Cflet Ye wag to
fwear againft pimfelf in Cafe of any Defaull, which i3
prpefly againft the Statute of 13 Car. 2. cap. 12. Which p2o-
hibits any Perfon Yaving Ceclefiaftical Furisdicion to an-
minifter the Dath ex Officio, 02 any other Dath, wherehy the
Perfon to whom 'tig adminitred may be charged ¢o accule
hiwfelf of any Criminal dPatter, whereby e may beliable
to any Cenfure o2 Punihment; and becaufe the Wibop had
excommunicated Yum fo2 vefuling fuch Dath, he payed a
Prohibition, which was granted, quoad the Compelling
yim to makc any dniwer o the Taid Areiclkes concerning
pimfelf, and the Crcommunication wag difcharged.

wut now upon the dDotion of Serjeant Brampiion, 8 Con-
fultation wag awarded, becaule (€ appeared by the dfida-
bit of the Commiflary Wwho tended thig Dath, and Likcwile
by the Aot of the Court, that he Wwag cxcommunicated foz
refufing to take the Dath of a Church-warden accozding €o
Lato, which wag the only Dath tended, and therefore the
@ound of the Proyibition being falfe, a Confultation
ivag awarded, ,

9 this Prohibition it wag recited, THat the Wibop can-
not give an Dath but in Two Cales, viz. in MPatters Tes
ftamentary; and dPacrimonial, whereas they have uthori-
ty in many Caleg moe; ’tig true aifo, that until Hig Fu-
rigdiction wag tncrealed by At of Patliament, he could
hold Plea in none but thofe Two Caufes, but by the Sta-
tute De circumfpeéte agatis, and of Articuli Cleri, e may now
Yold Plea in many other Cafes.

The Bibop informed the Lod Chief Jultice, that the
Plaintiff Waterfield had caufed 2000 of the P2ohibitions to
be printed i Englith, and yad difperfed them all ober

3 the
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the Lingdom, intituling them a true tranflated Copy of a
aavic of Propibition, granted by the Lod Chief Fufice,
and other the Fulices of the Coutt of Commion Pleas i
Eafter-Term, 1676, againlt the Wiop of Chichefter, who
bad pzoceeded agatnft and excomniunicated one Thomas
Waterfield, a Church-tliarden, fo2 refuling to take the Dath
ufually tendzed to Perfong in fuch Difice ; by Wwhich wWivie
the Flegality of all fuch Daths ig delared, and the faid
Bitop commanded to take off big Ercommuinication:
and this wag declaved by the Court to be a molt Sevi-
tioug Libel, and gabe Dzdet to enquite after the Pqin-
ter, that e might be profecuted,

Eleanor Plummer werfus Si# Jetemy Whitchot.
Intr. Trin. 27 or 28 Gar. 2. Rot. 301. in Banco Regis.

N an Jetion of Webt for an Efcape : UApon Nil debet Debt for Bt
pleaded, the Fury found a Special Uerdict s upon which care lies a-

the Cafe wag thig, viz. That &iv Jeremy Whitchot ipag %@;’rggif
feifed in ffee of the Dffice 0f Warden of the Fleet, and of fe- the Fleet, as
veral MPefluages thereunto belonging, and being fo feifed, Superior,the
Did make a Grant theveof €0 one Duckenfield fop Life; and %f;nge? for
fo: the Lives of Thae moze, Duckenfield by Rule of Court i o macs.
inag admitted into the faid Dffice, being appzoved by the .
Coutt, and effemed a dDan of an Chate. Pe fuffers a
Prifoner afterwardg co efcape, and being not able to make
the Plaintiff Satigfaction; thig daion wag brought againtt
&Sir Jeremy Whitchot, the new Defendant; and whether he
wag chargeabie 02 not with this Action, wag the Nuektion,

Wallop, Wwho argued fo2 the Plaintiff, faid, THat he would gy phre
fist take up any of their Time to make a Narrative of Fn: Quer,
mrifonnment £o2 Debt, 02 what Wemedy there was for ¢
fcapes at CommonLaty, and what Wemedy by the Sta-
tutes but fuppoling an Action of Debt will lie, whether it
be h? tbe %tﬂtute of We&m. 2. cap. I1. (fﬂg attf]e Comnon
Law, befoze the making of that dd, an Adion of Debt $idsc6,309.
would not lie again®t the Gaoler for an Cleape, but a
Sypecial decion on the Care, arounded on a Trelpals ) o2
wihether thig Action lay againft the Defendant by the Sta-
tute of 1 R. 2. cap. 12. Wwbich gibes 1€ againf the (Warden
of the Fleet, who in this Cafe had not the acual Frehold . ine. 53
in Poflefliotn, but the Fuberitance, and not the immediate |
ERate, but the Rebverfion, i3 the NQuelion, .

The Dffice of the Warden of the Fleet may be tawen in
Two Capacities, cither ag an Efate, 02 common PHeredi:

_ tamet,

’

Jones 6o.
1 Vcnt,jgnl
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tament, Wherein a PPan may bave an Fnperitance, and
which may be trangierred from one to anothers 02 as a
Publick Dice, wherein the Bing and the People may
bave a Sypecial Jnterel, ] ,

as 'tig an Inheritance transferable, tig fubject €o the
Rules of Latw tn Point of Defcent, and ig demifable fo2
Life, in e, Tail, Pofleflion o2 Weberfion, and in many
@Things i3 common, and rung parallel with other Clates
of Ynberitance. 'TIS true, he cannot grant thig Office
fo2 Pears, not for any Wifability in the Grantoy; but in
Refpect of the IPatter and Nature of the Thing granted,
it being an Office of Trult and Perfonal, for otherwifle
it would not go to the Crecutoz, which i8 inconbenient.
9 Co. 96. &it George Reynell’'g Cafle,

To enquirve what Superiozity the Rebverfioner hath ober
the particular Ckate, (g not ¢o the Point in Quekion ; but
there i fuch an Fatimacy and Pivity betweatt them, that
in Judgment of Lat they are accounted ag one Cate.

and therefoze Littleton, Sc&t. 452, 453. Taith, That a Re-
Icafe made €0 & Reverfioner pall aid and benefit Pim who
bath the particular Eftate, and likewife a Releafe made o
the Cenant of the Freehold hal enure to him in Beborlion,
becaufe they are P2ivies in CRates; fo that thefe Two &
ftates in the Cafe of War make but one Dffice,

This is a Publick Dffice of great Trulk, and concerns
the Sominifration of Fuitice ; and thevefore ’tig but rea-
fonable o admit the Rule of Refpondeat Superior, 1eft the
Party Hould be without Remedy; and the vather, becauie
Ceecution i3 the Life of the Law, 39 H. 6. 33. |

£e who i in the Dffice ag Superio?, whether it be by Droit
02 Tort, ig accountabie to the Bingand Hig People, and this
b2l g3 b within the Statute of Weftm. 2. cap.11.02 1 R. 2.

Ff the Defendant had granted the Dfice in e t0 Ducken-
feild, befoze any Clcare Had been, and the Grante Bad ban
admiitted, the Defendant then had been difcharged ; o2 if he
bie befoze 02 after the Action b2ought, and befoe Judgment,
Moritur A&io,cum Perfona, fo2 if he Had not referved fome:-
thing, be could not be charge2d, and if e had parted with
the Fuberitance the P2ivity had ben gote, but by refer-
bing that, he bath mave himfelf liable 5 foz now he is Su-
perio?, be may erac Homage and Fealty, and the particu-
lar Tenantig faid to be Aetendant upon the Reverfion, and
thefe are ¥Parks of Supetriozity.

And this Rule of Refpondeat Superior holdg not only be-
tween the Principal Oficer and bis Deputy, and betweenr
the Matter and bis Servant, but i many other Cales one
15 10 be anlwerable {02 another; ag, '

2
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1. (AGeve o dPan Has Power to elut an Dficer, te is
chargeable s fo the County hath Power to ket Coromrs,
and 1f they fail i thoir Duiy, the County Ball be chargeds
fo: by RWeafon of the Power they had 10 elew, they greeiod zie
tzmed Supctiols, 2 Inft. 175.

2. (WGeve one 4Pan recommends anoilier to an £ Eice
conceeninig the Buig’s Webenue, the Perfon wize recoms
mends 5 liable, i€ the other prove Fuinffsciens; aud o2
thig there is & notabie Cafle, 30 E. 3. 6. 'Tis Porter’'s Cafe,
cited in the Cafe of the Earl of Devonthire, 11 Co. 92.b. T Here
Porter being dPater of the Mint, cobenanied with the Bing
to velivey hint SDoney within Cight Bays, 92 all the Bul-
Yion Delivered ad Cambium Regis to coisy, wiich e bid not
perfonn, Et quia Walwyn & Picard duxerunt & praefentaverunt
the faid Porter, ideo confideratum cft quod onerentur verfus Do-
minum Regem : dnd why not the Wefendane i thiig Cafe, 4Infl 466,
ho prefentavit the faid Duckenfield ¢o the Coutt tanquam
fufhicienters, the Realon being the fame? dAnd the fKing is
ag mucy concerned in the ordeving thig Court of Fuitice,
ag in the ogdering of his Coffergs fo2 as the Treafure i3
Nervus Belli, fo tfie Crecution of the Law {8 Nervus Pacis.

3. G the Cale of a dependant DRicer, though he s &
proper Dfficer and no Weputy, the Perfon whs hath €he
RKeverfion Mall anfwer, ag in 32 H. 6. 34. The Dube of Nor-2 Inft. 382
folk, who had the Fnicritance of the Marthalfea, tpag o Rep 98,
charged foz an Cfeape fuffered by one Brandon, wio iwag PYer 2755
@Tenant fo2 Life, in Polefion of the faid Dffice s and there
is great Weafon it Houid be {05 fo2 when a Principal Of-
ficer wmay make an Ynferio2 Dficer, who afterwards com-
mitg a Forfeiture, the Supcrio Mall cake dovantage of
this Forfeiture, and (i3 ag reafonable He Mould be an:
fwerable o2 iz difcarriage. Cro. Eliz. 384. @he Eari of Poph. 114.
Pembrook againft &it Henry Berkley.

And therefore admitting the Defendant {8 out of the Sta-
tute, yet e 18 within the dDarim of Refpondeat Superior,
which is not grounded upon any et of Pariiament, ag ap-
pearg in the Cafe of the Cozoner, and the Statute of Wett. 2.
And all other Aetg wbich inculcate this Kule, ave but
Affivwmance of the Conumon Law : and tHig ig not only a
Rude of the Common, but aifo of the Civil Law, which
ig ferbed with the Cauity of this Parim in Cafes of like
Patures and fince tis purcly Remedial, fuch a Confiruc:
ti?nﬁougbt to be made ag may molt adbance the Remedy.
2 Inft. 466.

Iu the Cale of Morfe and Slue, {ately it this Coutts Ventrior
the Queltion was, (Whether a Matter of a Ship Hould be s

R charged
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charged upon the Cominon Cuftom of England, fo2 negli-
aently heping dPerchants Godsz? Ind adjudged that he
wag, though tobbed : Lex Mercatoria makes a P20vifon fo2
it 5 £02 ¢he Remevy againk the WPafter is wol dive awd
immecdiate s that again® the Owner i3 collateral t fa-
bour of the MWerchant, to whom datur Electio; and therefoze
that the Intevet of the MWerchant might be ferbed, €he
Law in thac Cafe pobideg & double RWemedy.

~ 4nd in Linwood, lib. 3. De Clerico non refidente, f. 73. verbo
Vicarius; ’tig faid, That in the fame Church theve may bea
Rectoz ane a Uicar, and the Cure of the Church may be bi-
bided between thems the Uicar i3 not the Weputy of (e
Rertoz, but hath a Piffing Dfice from hims and ag the
Temporalities of the dicar are but a Derivation from
the Wenefice of the Rectoz, fo hig Cure i3 deribed from
that of the Recto2 ailfo,

Fn tike Manner, Duckenfield Pete {8 not a Weputy to the
Defendant, but an immediate and pzoper Dificer, and the
babitual Care and Cufiody 18 in Yim, which (3 enougyh to
bing him within the Bule of Refpondeat Superior.

Thele Fntances wete giben, becaule thig 18 not only a
MPaxrim in England, but ig of ffozeign W2oduction, and ad-
apted tothe Rules of Common Law, Vide Bracton, Fleta, Selden.

The Statute de Scaceario, 51 H. 3. enaets, That if any Man be
received into Office in the Exchequer without the Treafurer’s Li-
cence, or if he hath fuch Licence and doth Trefpafs, he fhall be
punithed according to his Trefpafs, if he have whereof; and if he
have not, then he who put him in the Office fhall be charged, and
if he be not fufficient, his Superior fhall be charged; fo that they
thall all anfwer in their feveral Stations. 1d tH)ig Statute was
made in dffivmance of the Common Law: Ff therefoze
the Superio? of a Superioz Mould anfwer, why Gall not
the Defendant in thig Cafe anfwer fo2 hig Subtitute ?
ffo2 thouglh the tWarden g not Nwon to appoint one who
18 fufficient to fatisfy, he ig bound to do it; and ’¢is no
drgument to fay that he i8 difcharged, becaufe Duckenfield
twag appointed by the Courts fo2 that is a Wozk of Super-
evrogation, which ig left in the Difcretion of the Court,
and may be done 02 omitted ag chey Mall chink necellary,
but ig not conclufive, 39 H. 6. 34. efpecially {ince the Fury
have not found that the Court twk any Cramination whe-
ther be wag Sufficient 02 not; but that be had fozfeited his
Dffice, paving wilfully fufiered a Pzifoner to efcape, and
then the Defendant ig 02 may be the acual Dfficer, and
baving taken Security, ought to be chavged.

I Siv
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Sir William Jones, wHo argued on the other Sive,; beforf Ex parts
he Tpoke to the Cafle, enveaboured to remobe a Doubt Def
upon the Special derdice, which found thac the Wefin-
dant had taken Security fyom Duckenfield o indempnify
pim from Cleapes.

THig, fays he, might be an drgument at a Nifi Prius tg
induce a Fury o fnd Wamages, but could not make &
dban chargeable who wag not {o Hefoze.

2. Though the Wefendant tad & Covenant {tom Ducken-
field t0 pay 1500 1. per Annum €0 hint, pet that will not make
pim moze liable than 1f nothing Had beets to be paid; nei-
ther Did be lay any Weight upon t, that the Defendant
had any Notice of the Fniuiciency of Duckenfield, foz if iie
is chargeable, be 13 bound to take Notice at Hig Perii;
and no Wody can beliehe that the Tourt 07 Common Pleas
ig chargeeble, foz that wag mentioned in the Argument
foz the Plaintiff, that the Superioz of a Supetioz Mall
be charged where he ig infuflicient s neither did ho inkia
upon th: Rule in the Common Pleas;, Dy twhich Duckenfield
Wwas admitted : Wut he confidered, |

1. TYether the Defendant w.:g chargeable by tie Sa-
tute of Weftm. 2. cap. 11,

2. € e could clear him from that Detacute, whether he
giztc%gargeame at the Common Law, o2 by any othet

atute.

dnd e faid, That he was not charaeabie by the Btatute

of Weft. 2. 1opich gives an drion of Pebt againd the Gaoler
fo2 an Clcape: dPany Quthoities might be cited to probe,
that where a dBan ig in Crecution of an dcticyy of Lebt,
that {uch an Erecution 18 not Wwithin that Statute, 7 H. 6.
s Bro. tit. Efcape pl.g. PL. Com. 35. 9t 1.8 doub.ful the ¢,
bow a Gaoler became chargeabie £o2 the Clecaye of a dPan
Wwho Wasg in Crecution for Debts but were e in Crecu-
tion fo2 Mactter of Accompt, Ye (8 chargzable by the expe 18
Tios of the Statute, Which arve Caveat {ibi Vicecomes &
Cuftos Gaolz; and the Parlianvent i 1 R. 2. did not think
the Warden chargeable, €02 if they DID, to Wwhat Purpofe
wag it to make the Warden of the Fleet liable o an Action
of Debt £02 an Elcape of a dPan in Crecution fo2 Webt, (€
Ye wag chargeable befoze by that Statute of Weltm. 2. THig
wag urged, to Mew that at that Time it wag not clear.,

WBut becaufe there ave Quthorities that {wm another
dWay, He did not affivm o2 deny it after fuch Warieties of
Dyiniong, but p2oceded to argue thele Two Pointg:

1. That the Bule of Refpondeat Superior dotY not ertend
to thig Cafe. , , ,

2. That a Reoverfioney i8 uﬁt a Superioz.

2

% The
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Polica. 1. @The Statute deDonisig by fome calied the Statute of
great dBew, becaufe che Fnient of it wag fo2 the Pefrbe:
*13Ed. . tictt of thicit Cltates; and thig Statute being wade in tye
fame * Pear, fems allo co babe a particular Vegard o the
L0720, t0 gibe him a quick and moze fevere Remedy aga.nk
Bis Servant and Wailiff than ye bad befoes £02 it niakies
bim in CHea Yis otwn Fudge againk pim in Caleg of 4e-
comp:, beeaufe it gites him Quthoity €o affign Qudii02g,
and fuch ag He appoints muf Land, and the Servant hasg
*F.N.B. 10 ZRemedy but by Wit *Ex parte talis ity the Exchequer ; yet
129, no dBan erver thoughec that by the Equity of thig Statute
the fame wiay be done in au daion of »ebt, and thevefsze
the Differotice i the Procedings betwen Aetiong of de-
compt and Debt, fwmg to imply that an eion of Debt
ig 5ot witkhin tye Rule of Refpondeat Superior.

2. Tyere i3 a great Difference betwen the Refiraint of
Prifonerg in Crecution fo2 ebt, and thslz who are imp2i-
foned by this 2ot fo2 Qrrear of Rent, which viveas that
they all be arveffed, &c. & carceri mancipentur in ferris; but
thiz the Gaoler could not habe done &t the Common Lavw;
neither wag it eber pactifed op allowed by the Law that a
Prifoncy dould be fo uled, who 18 i Erecuticn fo2 Debt,
unlefg be be unruly, and cndeavour to efcape ; but tig ex-
pefly againt the Law to do it where theve {8 no fuch KHea-
fon, becaufe a P2ifon is foz the fafe Cultody of gBen, and
not to puni them, 1 Inft. 260. 2. S0 that it app:arg by
thig, That a Giricer Remedy wag p2ovived fo2 Executions
in decompt than £o2 thofe in Pcbt. '
3. @Thete ave certain Perfong alfo, who are made charge:-
ably by thig Statute when the Crecution (8 iy ecompt;
Tobho cannot be charged in Webt s fo2 the Statute cnang,
That if the Party efcape, the Officer in whofe Cuftedy he is fhall
anfwer, five infra Libertatem five extra; §o that the Gacler
mall be charged, whether he be of a Franchife oz of the
County at large s but ifa dMan 18 in Crecution for Wb,
and then efcapes, the Gaoler i3 tiot Tiable, but the Speriff;
*3Co.9r. though the * Gaoler Bath the Cuflody of the Wody of Dne,
Weltbys  hom the late Sheriff did not deliver ober to the pzefent
Gl experifi: So that in this aifo there i3 Difference upon
thig Statute between detions of Iccompt and deeiong of
ebt, and therefoze the Claufe tbercin, of Refpondeat Su-
perior, being made upon a patticular Decafion only in the
Cafe of dcecompt, Ball not be extended to other dPatters,
and can i no wife influence this Cafe, vobich for other
Reafong cannot be goberned by that Rule, i€ exrtended to
all who have Power to vepute an Sfficer, and thereby give

bim an Jucere®, oz to appoint one for a Time, ,
4 2, Points
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2. Point. 1: Becaufe Pe in Wesverfion i8 not in Propriety
of Spweh a Supering; for 'tis no: {aid, that a Weverfion:t
af:er an Clace fo2 Life (s Superio, and of moze Accompt
m the Law than e who bath the particulat CGlace; buc
on the Contrary, He who hath the Frahoid is of greater
Aecompt and Regard {n the Law, than the Wewverioner
afrer ims and if (a8 it harh been objected) both make but
one Cliate, then there can be no SHperioity, and it would
bs bery bard and difficult fo; any Pan to prove, that
any dttendangy i3 made by the Tenant for Life upon
bim who Hath the Reveriion, , ) ,

2. Pere 13 Bom enough within the Statute to fatis(y
that {do2d Supcrior, by a platn andclear Conftrudion, with-
cut bringing it the Weberlioner 5 for if the Sheriff makeg
a Reputy, 02 a Lod makes a Warliff of a Liberey, the
Sheriff and the Lod are poperly the SDuperiois,

3. Thig TWo2d Superior i3 ufed in the Statute mane the
fame Pear with this, c. 2. in Signification agreable with
the Cafe in Quckion; fo2 (€ recites, That wheve Lodg of
ffees diftrain their Tenantg fof Bentg and Serbices, and
they Labing replevied ¢heiv Cattle do alierr o fell them,
fo that a Weturn cannot be made s then it provides, That
the Sherift 02 Wailiff Mall take Pledges to profecute the
Suic befoze they mahe Deliverance of the Difkrels, and if
the Wailif be not able to vekoze, (that ig, if be take infuf:
ficientt PPledges) the Superioz Mall anfwer, by which the
Parliament cculd mean wo other than the Lopd of thac
Libertys for 1f it Houid be othertwile, there would be no
End of Superioes: as if theve i3 a Wailiwick in Ffe of a
Liberty, and the Bailiff theveof grants it £o2 Life, fn thig
C:le there att Two Superiors, foz the Lo2d of the Wailiff
i3 onie, and the Wailiff Gimfelf i3 another, WHich cannot
be. 2 Inft; 382, o ‘ o o i

There is a Congruity inn Law, in faying, the Sheriff
and Lod are Superiolg s but theve caly be nowe (i making
the Weberfioner a Superioz. T

The Lo2d mayp lofe the Liberty, if Hig Wailif fop Life
02 indf e commit a ffozfeiture, ag by not attending the Fu-
fticeg i Cp2¢; bt a Weberfion cannot be 1oft by the ffoz-
feiture of the Tenant fo2 Life s if the Wailiff mahke an i
Crecuticn of a WWrit, oy fuffer the Party to elcape, the
Lo all anfwers fo if the dPavmal of England appoinet &
darhal, there may be a forfeiture of hig Dfiice, becgule
tis but &ill the fame Dfices and therefoe the Cafe in
Cro. Eliz. 386. nbere 'tig {aid, If an Office be granted for Life;

the Forfeiture of ‘Tenant for Life thall be the Forfeiture of the®

whole Office; {8 miffaken 5 02 ity Moor pl. 987, 'tig held sther:

wife s
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fvife; and upon the true Diference et a Deputy and

a Gantee fo2 Life; for in ¢he Fivt Cafe theve may bea
fFozfciture of the Superior, becaufe tig fill but the fame
Dffice; but in the other Cafe the Superio Ball not £a2-
feit for any dDigdemeanour of the Grantw for Life, be-
caufe ye path the Frebhlod of the whole Difice, and the
other nothing but the BHeberlion; and therefore i th: De-
fendant be Tiable in this Cafe, 'tig in velfpect,

1. ‘That he hath granted the Chate,

3. That be path the Weberlion o2 Refidue after the Life

of the Grante,

He cannot be charged ue vefpect that e hath granted the
ERace, becaufe the Frehoid i3 gone, and {nw another; nei-
ther can be be charged tn vefpet of the Reverlion, becaufe
then not only hig Deir, but the Adigne of the Reverfion
will be chargeable alfo, wiich cannot be. ,

as to the Second Point of this Argument 5 if the De-
fendant is not chargeable by this Scatucte, e is not to
be charged at the Common Law,

2. Wecaufle the Common Latw doth not give an Aetion of
Bebe foz an Cleape, but an Action on the Cafe only; neither
doth it give any Wemedy but againk the Parey offending,

ag tothe Cale that ath ban objected upon the Statiiéts
de Scaccario, Wyere the feberal Dfficers in the Exchequer
Mall anfwer in their Pegrees of Superiozity, that cansnof
be applicable to thig Cale, becaule there can be no Prs-
portion betwen Things which concern the Bing’s Ke-
benue and Prevogatibe, and thofe of a common Perfon.

The Cafeg of the Cozoner and the Syerifi, and of the
Recommending of a Weceiver (0 the Wing, ave not 1ike this
Cafe, becaufe the Wing can’t inform Himielf of the Suffici-
ency of the Party recommended, and therefsze *cis but rea-
fonable that e who recommends Hould be ligbie; and can
it be faid, That when the Defendant wag about to fell this
Dffice to one Norwood, (which he hath fince done) that if
Stranger Had reconmmended Norwood, and he had probed {i-
fufficient, that the Stranger would have ben liable?

4ag o2 the Civil Law, and the Quthozities therein cited
to gobern thig Cafe, he did not anfwer them, becaufe chey
judge atter theirv Law, and the Common Lawyperg aftcr
another TWay.

Thig Dffice bath ben granted Time ount of dMind fo2
Lite, and no Doubt but many CGleapes Hhave ben made,
but never wag any Aetion brought againt him in the Re-
ver{ion befoze now, ,

Ihe Court of Common Pleas alays examine the Suffici-
ency of the Grante fop Life, which Mews that i all ﬁ%zm

4 ceflions
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ceffions of Ages the Dpinions of Leavned Wen were, That
no Clcape could-be broughe c gam® the Vepevlioner s fo2 ¢f
fo, wiat Need 18 there of Tucy Cranunation? This wasg
uvged, to thew that the P2ocxdings of that Court did not
alter, but interp2et the Law.

But adnmatting the Cafle of the Buke of Norfolk to be Latw,
pet it concerns not this, becaule the Sub-MParal these
was takitn as a Deputy s but theve 18 no fuch Dicer as
a Sub-Warden, o2 Duckenficld fab it foz Life.

and then a Beputy being a Perfon remodeable at Ples-
fuve, will not be {o confidered in Law, ag one who Hath
a mozt fived Cffate; foz Babving nothing to lofe, it cannot
be intended that Be will be fo careful w the Crecution of
i Ofice ag the o:fhers and thevefore ¢ig teafonable in
fuch Cafe that the Supenioz Bould anfwer: But he who
hath a Freehold fo2 Life, hath an ERate of fome Ualue in
the Latw which he cannot be fuppoled eafily to fozfeit, and
therefoze tig reafonable that Ye alone Hould be liable oy
yis own dPifcarriages; fo2 if the Defendant Mould be
charged, by the fame LKealon the Giante of the Weberfion
may be charged, who ig altogether an innscent Perfon, and
fo may be liable ¢o a vaft Sumi oz thefault of anothersfoz
which Beafons he paaved Judgment fo2 the Wefendant.

The Court delivered no Dpinion this Term, but took Judgment.
@ime to adbife ; and afterwardg i Eafter-Term following,
Rainsford Chief Jukice delibered the Dpiniong of Twifden,
Wild and Jones, ‘Juiticeg, who faid they were all agrecing in
the main Point, but thought the Uerdict imperfect, and
1ot to warrant the Plaintifi’s Cafe; o2 He dectared that at
the Time when the Grant wag made £6 Duckenfield, when
the Commitment wag, and wihen the Cleape was fuffeved,
and ever fince, that Duckenfield wag infufficient and not
able to anfwer the Plaintiff; but the Fuvy in the Special
derdict Do not fnd the Inlfuliciency at that Time when
thig detion wag bought, ,

Wut ag to the main Queltion, they were of Dpinion that
the Defendant wag Superioz, and that be i3 chargeablefo2
thig Fufufiiciency of Duckenfield; but if he had ben (ufi-
cient wien the Plaintiff broughe thig Action, it might have
been otherwife: Wut Pis Inabiiity being fully aberred in
the Declaration, and the Refendant denying it, and tie
Fury baving found nothing againf it, but there being
ftvong Sufpicions of the Truth of the Fact, the Coure
would not make an Fntendment to the Concrary.

Zve FJury have found expeedy, That Duckenfield was in-
fufiicient at the Time of the Creape, Which wag within Six
ks of the Time when the detionw wag commenced tst;mt

ba
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that baving once found him difabied, uniefs it appear
that Be wag of Ability afterwards, the Lour: Will not in-
tend hum fo, but rvather that Le wag Fnfufficient at the
Time of the Action bought: o2 there being frong Suv-
mifeg of {t, and there being no Gound within the Aieco2d
tointend him Sufficient, a Fact may be colleced that i
not found in the derdict. Fulwood’g Cafe, 4 Co.

The King werfus Moor.

%.lf;"- 179. Agi) nformation was brought upon the Statute of the
between a 4th & sth of Philip and Mary, cap. 8. which enacts, That
Prohibitory if any Perfon, ¢5c. above the Age of 14, fhall after the Firft Day
Claufe,and of (_dpril niext after the waking the Statute) unlawfully
aClaule take g Maid or Woman unmarried, being within the Age of 16
which gives Years, ¢rc. the Party fhall fuffer Two Years Imprifonment, or pa
a Penalty in _ ) , OF pay
aStatute. fuch Fine as fhall be aflefled in the Star-Chamber, and that the
efendant exiftens fupra @tatem quatuordecim Annorum
01D takiec a young 9Daid awayp unmarried, and Hept hey
THhre Dayps contra formam Statuti; upon which bhe wag
found Guiity, and now mobed in drreff of Fudgment,

1. gt wag (aid fo2 the Defendant, That this Court could
not fine him upon thig Statute, beeaufe when the Fnfor:
mer entitleg himielf by a Statute, he mui take the Re-
medy thevein peeferibed ;s and fo ’tig not likie an Fuloz-
mation at the Common Law, fo2 in fuch Cafe this Court
might fine the Plaintif,

2. Gt 18 not averred, that the Party offending wasg sbobve
the 4ge of 14 Pearg at the Time of Taking, but only that
pe being above the dgqe of 14, Tuch a Day did take.

Wherethere it William Jones contra. Ff the itk Dbjection hath
are not Ne- gy Cleight i it, tig to bring the Pavey to an Jmpzifons
Sras e ment fo2 the Space of Two Prars, which is a Punitment
Court of  Ditvected by that S:atutes buc the Fine i3 Limited to the
King s Bench Star-Chamber, and thofe Dfiences which were puniable
s not 1€* - ghere, e liicwife to be punied here, becaufe theve are
Mod, Rep. no Negative Wo2d8 in thia Statute to abzidge the utho:
4. rity of thig Court, which i8 neber re@ramed, but when
did. 350.  the Statute divees, befoze whom the Dfence Hall be tried,
Poftca.  8MD not elfelnhere. ¢ wag e Dpinion of my Lod Chict
| Fuitice Hales, That where there is a Prohibitory Claufe in a
Statute, and another Claufe which gives a Penalty, if the Party
will go upon the Prohibitory Claufe, he is not confined to the
Manner exprefled in the Statute, but if he will go upon the Pe-
nalty, he muft then purfue what the Statute directs.

I @ije
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Tuefirk Parvt of thig Statute i3 but a Declavation of
the Cominon Lalw : €The Second Claule {8 introdbumive of
a new Law ag to the Court of Star-Chamber, but i3 not a
Re®riction ag to this Court, which might Yabe punifed
the Defendant if there had ben no fuch Law. Tpe ek
Claufe 13 P20Yibitogy, viz. That it fhall not be lawful for any
Perfon to take away a Maid unmarried, and upon thig Clauie
thig Fufozmation 13 bought. The Second Claule {8 bi-
fine, and dirvets the Punihment, viz. Upon Conviction to
fuffer Imprifonment for Two Years. 20w by taking away the
Court of Star-Chamber, tijig P2ohibitsry Claufe ig not te-
pealed, upon which a daw may be indired without de-
manding the Penalty s and the Statuce Yaving direcs,
that the Ofience Mall be peard and detevmined befoze the
Iing's Counfel in the Star-Chamber, 02 before the FJudge of
Aflife, and no Negative T3 to reffrain this Coutt;
therefoze the Chief Fuftice, wio ig the Fudge of * Adife ¢ * Cro.Car:
the County of Middlefex, may hear and vetevmine thig DE- 455
ten;ciz, and by Confequence fine the Warcy if Ye be found
guiity, 4 , |

As to the Second Dbjeition, That 1€ /8 nof aberred, that
the Party offending was abobe the Age of 14 Pears at the
@ime of the Taking, it Pad ben becter if it had ben faid,
tunc exiften’ fupra Atatem quatuordecim Annorum: But ot
withanding '¢is wel envough ; fo2 'cig faid, That being a-
bobe the Age of 14 Pears, Tuch a Pay e b take, &e. {0
that it cannot be otheriwife but that be wag of fuch an
Age at the Time Wwhen the Aaid was taken; and the FJury
found him guiicy contra formam Statuti ; which may likewile
be an Anfwer to the Firkt Dbjection s o2 He being found
guilty contra formam Statuti, {f theve be any other Statute
which propibics and punithes a Vior, thig Fnfoamation
ig ag well arounded upon fuch, ag upon thig Stacuce of
Philip and Mary, fo2 ‘tig exp2efly faid, That the Defendant
and others did uniawiully aflembiec themleibed together,
and riotofe & routofe mavde an Afault upoyw her, fo that if
thall be intended to be grounded upon fucy g Law, a3 Hall
be beft Foz punibing the Difence. _ ,

The Court were of Opiniow, That notwithBanding thefe Curia.
Ereeptions, the Fuformation wag gud, and wag not ke
the Cafe of an Judicment upon the Statuce fo2 a forcible
Cutey, That fuch a @ay by Fforce and Arms the Defens
dant did enter into fuch a Poufe, exiften’ liberum Tenemen-
tum of J. N.and if e doth not fap tunc exiften’ €he Fudicts 2Cro. 14,
ment i3 naught, becsufe the Jury may enquive of a Thing 610 639-
before €6 18 done; but Yere the exiften’ being adved to the
Perion, carries the Senfe tothe Time of the Dfignce com-
miceen. S ; he
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The Statute of 1 R. 3. faith, That all Gants made by
Ceftui que Ufe being of full dge, Mall be god againd hing
and big Peirg, and *tis adjudxed 16 H. 7. that P2 ned not
Mew when and wihere, but genervally exiften’ of full 4ge,
and upon the Coidence it mul be (o p2obed, ‘

dWyere a Thing velates to the Condition of a dPaw, it
mall be tried in tpe County where the Action i laid, and
‘tig not neceffavy to fay w what County he ig a Buight
62 att Glquite 3 any Citisen and Freman may debife his
Land i Mortmain, by the Cultom of London; tis enoiigh
to fay in ®leading, exiften’ a Citisen and Freman, with-
out feeting foith when and where, '

Ff a Pan be indicted o2 not coming to Chureh, tis
eniough ¢o fay exiften’ 0f the Age of Sirten Pears, e did
1ot conre to Chureh. , ]

This i8 an Offence punitabdle at Common Law, "tis
malum in fe. But admitting ‘twag an Olence created by
the Statute, there being no Negative Wodg to probibit,
thig Court hath a Jurigdiction 0 puni® this OFence, if
the Star-Chamber Had not ben taken awayp; fo2 the Party
Bad Yig Clection to proceed in thiz Court upcn the Probi-
bitoy Claufe, and the Jultices of AMife mu¥ be intended
the Fukices of Dyer and Terminer. Moor 564. TWihere-
upon the Wefendant wag fited sool. and bound to His gwd
Wehaviouy foz a Pear.

Brown ewerfus Waite.

Entailed Pon a Sypecial Uerdict in Cjetment, the Cale wag,
I‘;"%;‘-e%s ffotr- l E viz. @1t John Danvers, the ffather of the Leflo2 of the
Trafon, Plaintiff, wag in Anno Domini 1546, Tenant in Tail of the
Joness7. Lands nwow i NueRion; and wag afterwards infiry-
1Ventr. 299 gnenital in bringing the late BWing Charles o Peath, and
jo’;;‘s" ‘762° fo wag quilty of Vigh Treafon, and died.

7 dfterwards the Ao of Paing and Penaities, made 13 Car.2.
cap. 15. ¢nadg, That all the Lands, Tenements and Heredita-
ments, which Sir Fohz Danvers had the 25th Day of March, in
the Year 1646, or at any Time fince, fhall be forfeited to the King.
_And whether thefe entailed Landg hall be forfeited to
the Bing by Fozce of thig det, was the Queltion.

Wallop, o argued fo2 the Plaintiff, faid, That the en-
tailed Landg were not foxfeited ; hig Rrealons were,

3 1. Thefe
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a 1. Thefe Lands entarled are not erpely named i thae
(t,
2. Tenant tn Tarl path but an CRate for Life in Hig
Lands, and therefore by thefe TWo20s [All his Lands] tHofe
wgich ave entaiied cannot be tutended 5 o2 if L arant To-
tum ftatum fuum, only an Eitate o2 Liie palleth.

3. @hefe Lands are not fofeited by the Statute of
26 H. 8. cap. 13. Wwhich gives the Fofeicure of entailed Lands
in Cafe of Treafon; becaufe &1t John Danvers was 110¢ con-
victed of if by Procefs, Prefentment, Confeffion, Verdi&, 52 Out-
lawry, Wijich that Statute Doty vequive, fo2 He Bicd befoze
any fuch Conbiction,

&ir Francis Winnington the Bing’s Solicitor, argued contra,
that entailed Lands ave fofeited by the Aot of Paitig and
Ponalties; and in fpeakmg o thig atter he conlidered,

1. The Wozds of that Act,
2. Pow Ctateg Tail were created, and How fofeitable
toz Trealon,

1. This At tecites the Act of genetal Patdow, which did
not infend o difcharge the Lands of Sit John Danvers and
others from a fofeiture, B

2. ‘3t vecites that he wag guilty of Bigh Treafon.

3. Zhen comes the enacting Claufe, Viz, That all the Lands,
Tenements, Rights, Interefts, Offices, Annhities, and all other He-
reditaments, Leafes, Chattels, and other Things of what Nature
foever of him the {aid Sir Fobz Danvers and others, which they
had on the 25th of March 1646, or at any Time fince, thall be
forfeited to the King, his Heirs and Succeflors.

2. 4g to the Creation of Fntailg, there were no fuch &
flateg ac the Common Law; they were all Fee-Simple
Conditional, and poft prolem fufcitatam the Condition was
performed for Thre Purpofes:

Viz. €0 alien, Co. Lit. 19. a. 2 Inft. 334.

T o forfeit; ’

D2 to charge with a Went : dnd thus the Law conti:
nued ‘till 13 E. 1. and theve habing ben frequent tars bes
tiweett fiing John and the WBarong, the great Men then ob:
tained the Statute de Donis ¢0 pzeferbe their Clates, leff
the likie Decalion Hould happen again, i which tis only
mentioned, That the Tenant in Tail Hould not habe
Poter to aliens but it wag well known, that (€ e could
not alien, e could not foufeit s fo2 before that Statute,
ag he might alien poft prolem fufcitatam, {0 the Fudges al-
wayg conffrued that He mtgbg foxfeit, s Ed. 3. 14. fofz %}’oz:

| 2 eiture
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2 Infl. 334,
1 Inft, 33 ’

feiture and Alicnation did always go Hand in HDand, 1 Co.
175. Mildmay’s Cafe, )

dnd from the making of that Statute it always con:
tinued a fettled and teceibved Dpinion, That Tcenant in
Zail could not alien, until by the 12th of Ed. 4. a Lecodbery
came in, by which the Chate Tal may be docked, and
which i now become & Common Eflurance. , ,

Then by the Statute of 4 H. 7. cap. 24. Tenant i Tail
might bar Hig YMue by Fine and Proclamation, and all
thig CWpile it wag not thought that fuch Lands could be
foafeited fop Tveafon; Wwhich Dpinion continued duUring
all the Keign of H. 7. fo2 though by bis dDarviage the
PLoufes of York and Lancafter were united, yer the great
dPent in thofe Days thought there might bz fome Doubt
about the Succelion after the Peath of H. 7. i€ e Hould
die without FTue, and thereby thole Bificvences might be
again rebived, and therefore 1o Cndeabours were ufed to
make any dlteration (w the Law, 'till after the Death of
H. 7. Aud aftey his Son H. 8. had FiTue, thoife Doubts were
vemobed, and being neber Likiely co arife again, then the
Qct of 26 H. 8. wag made, which giveg a Forfeiture of en-
tailed Landg in Cafeg of Treafow,

The Interence from thig will be, ThHat all thz Cafes put
befoze the 26th Pear of H.8. and fo befoze entailed Lands,
tweve made fo2feitable fo2 Treafon, and where by the gene-
ral Words of Lands, Tenewents and Dereditaments, tiwag
adjudged entatled Lands did not pafs, do not concirn this
Cafes but now fince they ave made fo2feicable by that Sta-
tute, fuch general toz2ps are tufficient to ferbe the Turn,

By the Statute of 16 R. 2. cap. 5. entailed Lands ate 1ot
fozferted in a Premunire, but during the Life of Tenant in
Tail 5 becaude they were not then to be fo2feited for Trea-
[0“; CO. Lit. 130.

F€ then ic appears that the Crime of which 1¢ John Dan-
vers inag guilty, was Treafon; and ¢f entatled Landg are
foxfeited fo2 Treafon; then when the Aot faith, That he fhall
forfeit all his Lands, by thofe geneval dUod8 Hig entailed
Lands tall be fozfeited : And though by the Common Law
there can be no detainder in this Cafe, the Parey being
dead 5 yet by Act of Parliament that mayp be done, and the
TWozds in this At amount to an detainder,

The Fntene of it wag to forfeit Efates Tail, which may
be collected From the general (Wods; fo2 if a Fe-Simple 18
fozfeited, though not mamed, why not an EHate Tail? ¢
fpecially {ince the LoD Hereditaments ig bery compzehentive,
and may take in both thofe Eates. Spelman’g Gloflary 227,
2 Roll. Rep. 503. |

1 ggn
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Fu toe pery ot of 26 H. 8. cap. 13. Elates Tail are not
named, for the &lo2dg ave, Every Offender convi&t of T'reafon,
@ c. thall forfeit all fuch Lands, Tenements and Hereditaments
which he fhall have of any Eftate of Inheritance, in Ufe, Poffef-
fion, or by any Right, Title or Means, ¢5c. and pet a Confruc:
ifon bath ben made theveupon wn fabour of ¢he Crown s
fo a Drgnity of an Carldow intailed 15 fozfeitable by (his
Statute by the {Wo2d Hereditament. 7 Co. 34.

ateerwardg i Hillary-Tevmy, Rainsford, € Hief FJutice, de-
livered the Dpinion of the Court, ThHat upon Conlruction judgmes:.
of the At of Paing and Penalties, this Elate Tal was
foxfrited to the Wing,

Pe agred, the Sevieg and Progrets of ERates Tail to
bavbe ben ag argued by the Solicitoz . and that the Dus:
#ion now wag, Whethet by the 4ot of Pains, &c. ChHates
Tail can be Tofeiced, unlels there ave rrprels oS to
tae away the Force o the Statute de Donis Conditionalibus,
for by that Statute there was a fettled Perpetuity; To: Peface to
nant i Tail could neither €ogfeit nog ailten Gis Citate, 1193 Co
not inr Cafe of Treafowr, and fforferture is a Wind of Alie-
nation s but aftevwards vy he Belolution in Ed. 4. an G-
Lienation by a Common Kecobery wag conliued to be out
of the faud Statute: dad by the Searute of Fines, 4H. 7.
which 18 trpounded by a tublequent Statuce of 32 H. 8.
cap. 36. enpant i Tatl, notwithTanding His former Re-
fivaint, ad Powter to alien the Clate Tail, and bar Hig
Fdue; but all thig While Hhis ClHate wag not to be for-
feited foz Treafon, “till the Statute of 33 H.8. cap. 20. wlich
gibes Ules, Rights, Entries, Conditions, as well as Pofleffions,
Reverfions, Remainders, and all other Things of a Perfon at-
tainted of T'reafon by the Common or Statute Law of the Realm,
to the King, as if fuch Attainder had been by A& of Parliament.

Then by the Statute of 5 & 6 Ed. cap. 11. “tig envacted,
That an Offender being guilty of High Treafon, and lawfully
convit, thall forfeit to the King all fuch Lands, Tenements and
Hereditaments which he fhall have of any Eftate of Inheritance
in his own Right in Ufe or Pofleffion ; by which Statutes, that
de Donis Conditionalibus Wasg taken off iy Cafcs of Trealon,
ag it had ban befoze by the Relolution in 12 E. 4. and by
the Statute of fFines, ag to the Alienation of an Clate
Tail by Fine and Becobery, ,

Tf therefoze thig Aot of Painsg, &e. will admit of fuch a
Couftruction ag to make Categ Tail forfeic; Here (s a

Crime great enouigh to deferbe fuch a great Punidment:
a
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a Crime 02 Wyich the Parliament hatho:0eved an Anni-
perfaty to be hept o2 ever wity Faking and HBuwmilia-
tiew, €0 imploze that the Guilt of tiat innocent B{od then
fhed may not be vequited of outr Poferity; thig they
eeemed ag another Lind of D2iginal Sin, which unlels
thus erpiated, migyt extend not only ad Natos, fed qui
nafcantur ab illis. )

Aud that thig At will admit of fuch a Confrucion,
thefe Reafong were given:

1. from the geneval compehenfive Tods mentioning
thole Things which are o be forfeited, viz. Mefluages, Lands,
'Tenements, Reverfions and Intereft, Wiich laft iWdo20 fiznifics
the Cltate in the Land ag well a8 the Land it {elf, 02 oty
wife the Wozd mufl be confrued to kave no Efadt,

2. GRates Tail arve not now potccted by the Claule in
tie Statute de Donis ™ Non habet Poteftatem alienandi, bt ate
fubject to the FFofeiture by the it of H. 8. which though it
ertendg to Attainders only, yet tis a god Rule for the
Fuogeg to mahe a Confiruction of an da of Parliament
by, efpecialiy in fuch a Cafe as thig, wherein ‘tig plain
toat the Law did lwk upon thefe Dfenders, if not astain-
ted, petin pari gradu Yoith fuch Perfong, and thevefse may
be a good arvant 0 make the 1ike Conffruction ag in
Cafes of Qttainder,

3. Wecaufe the Ofienders are drad; for pad they ben
living, there might Yabve been better Weafon to bave con-
fixued thig 4et noc to extend to Effates Tail, becaufle then
fomething might be fo2feited, viz. an Eate for Life 5 and
thevefore the At would fignify bery ittle, if fuch Con:
frucion could not be made of it to reach Cates Tail of
fuch Perfons who were dead at the Time of the making the
Latw, efpecially fince ’tig well Enotw, that when MPen en-
gage i1 fuch Crimeg, they gibe what Pzotection they can
to theiv CRates, and place them as far a3 they can out
of Danget,

4. Jt appears by the 4, that the Latw-makers did not
intend that the Childzen of fuch Dfenders @ouid habe any
Benefit of theiv Efates, becaufe in the Probifo there is a
Saving of all Etates of Purchalers fo2 dPoney bona Fide
paid, and therein aifo a particular Creeption of tye Tife
and Childzen and Peirs of the Dienders s and if the Aot
would not protect the Ehace of the Childzen, though they
Would b2 Purchafers fo2 a valuable Confideration, it wiil
neber p2otect their Ctate under a voluntary Conbepance
made by the Anceftoz, efpecially in thig Cafe, breaufe the
Cntadl cavries a Sufpicion with i€, that it was defigned
with a Paofpeet €o commit this Crime; fo2 Sir John Dar%ers

I 85
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wag Tenaut in Tail befores and i the Pear 1647, levies
a ffine to bar that Cutail, and thin Limwes a new ERate
Tail to himfelf, i which thieve 13 a Provifion to make
Leafes for any Rumbcer of Pears upon what Lives (ocoer
in Pofefiton 02 Beveriion, with Vent oz without it, and
this wasg but the Pear before the Crume commiteed.

s. The P:00ifo 11 the At o2 faving the Clates of Pur-
chafcrs doth profect ail Conbeyances and Adurances, &e.
of L andg, not being the Lands of the late King, Queen, Prince;,
¢re. and not being Land fold for any pretended Delinquency fince
the Firflt of Fuzne, 1641, and all Statutes and Judgments fuffered
by the Offenders from being impeached ; fromt which it appears,
tyat the Pacliament loked ypon entailed Lands ag foz-
feited s foz if Clates made to oiljers upon a baluable Con-
giveration had ned of a Pobifo to fave them from fo.-
feiture, a fortiori, the Efates out of which thofe ave de-
ribed have ned of fuch a Daving, and cherefore muf be
fnzfenit by the dd; fo2 whicy WReafon tHele Landg are £02-
feited. ,

as to the great Dbjection which hath betr made and -
fited on the other Side, and WHich {8 Trudgeon's Cafe,
22 Eliz. 1Inft. 130. where Tenant in Tail wag attainted in
a Premunire, and it wag adjudged that he Hould forfeit hig
Land but during hig Life; foz though the Stgtute of
16 R. 2. cap. 5. enacts, That in fuch Cafc their Lands, Tene-
ments, Goods and Chattels fhall be forfeited to the King ; pet
that muff be underfod of fuch an Clate as he may law:-
fully foxfett, and that {8 during Hig own Life, and there-
foze being general L0208, they Do not take away the Fozce
of the Statute de Donis, {o that i Lands in Fe-Simple,
fop Life, &e. thall be foafeited, butihe Landeatailed Hall
not, during his Life, ' ,

WBut the Inlwer i3 plain : oz in the Reign of R. 2. when
the Statute of Premunire wag wmade, Eltates Tail were un-
oev a Perpetuity by the faid Statute de Donis, which Sta:
tute i3 now much weakiened in the Point of Alienation;
and the Law 18 quite altered finvce that Time ; and ’tis
appatrent by Multitude of Precedents, that fuch Erict Con-
fiructions have not ben made fince that Time to preferve
¢Rates Tail from Fofeitures without fpecial and pavei-
cular TWodg 5 and thervefoge i the Cafe of Adams and Lam- 4 Co. 144
bert, Which ig a Cale in Point, the Fudges thereconfrued
¢ftates Tail ¢o be fozfeit for want of Tpecial Ts208 in the
Statute of 1 E. 6. cap. 14. £0 Tabe it; and that wag oniy a
Law made £02 fuppeling of Superitious Gles upon a
politich Confideration 5 but tYis i3 a much greater Ofence
intended to be punithed by thig Ao, in Wwhich there are é%

monftea-
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monfirations both from the TUo3 and Jntent of the
Law-makers to make thig Chate fofeited €0 (he Croton,
than in that Cafe fo much velied on: And FJudgment wag

given acco2dingly.

Wyld died befoze Judgment wag given; but Jutice Twifden
faid be was of that Dpinion, and Jones Fulice concurred,

Baflet werfus Salter.

Alaan T4 an Adtion for an Eleape s the Duekion wag, Whether
Plamtiff the Plaintif may fake out a Ca’Sa), 02 habe a Fi’ Fa’ a-
may have a GINE the Defendafit after che Sherif 02 Gaoler volunta-
Ciseor  yily fuffer him to efcaye 5 but the Court would not fuffer
S;;n{;ﬁ;; it to be argued, becaufe 1t Bad ben lately fettled that it

wag at the Clection of the Plafntif co Do cither; and upon

heriff, 4 f
l\efreln.z;. a Trit of €ryo2 brought in the Exchequer-Chamber, the

2% Fudges theve were of the fame Dpinion: But in the Lod
3. Jones 21, Tipjef Juitice Vaughan's Time the Court of Common-Pleas
fwere dibibed, but ’tig fince fettied, x Roll. Abridg. go1, 902.

g€ there be an Cleape by the Plaintif’'s Confent, though

e DId not intend if, the Law ig hard that the Debt Hould

*Ifithad be thereby difcharged; a3 where one wag in Erecution in
been by [hg the King’g-Bench, and fome P20pofalg twere made to the
theSherie. Plaintiff in Webalf of the Prifoner, Who fwing there was
he cculd Tome ‘Likielihod of afr ‘Accommodation, confented to a
never take - GPpeting in London, and defired the P2ifoner might be there,
him again, o came accordingly; and this was held to be an Eicape
with the * Tonfent of the Pilaintif, and he could nevey af-

Plaintift . !
meht.  tot be in Erecution at Dis Suit fo the fame dDatter.

Sid. 330.
Peck werfis Hill.

In Communi Banco.

: Mgd. 225, Dmﬁﬁ@: ,upgn a Wond brought againft the Defendant ag
gi“’,‘;ni?;fg?(_ Abminilrato?, who pleads, That he gabe another
charge of  DOND 111 Big oton Name in Difchavge of che firk Wond;
another. 1D upon Fue joined, it wag found oz the Defendant;
Mod. Rep. atid it wag moved that FJudgwent might not be entred

STev.s5. Deveupon, becaufe it wag a bad Plea,
contra,

3 | But
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But North Chief Bluftice, an{J Wyndham and Scroggs, Fi1s
fices, wese of Dpinton, That it wag a good Plea, becaule
there wag other Decurity giben than whac the Plaintif
bad befoze s f02 upon the Gvl Wond he wag ondy liable de
Bonis Inteftatoris, but now He migyt be charged in hig own
R:ghe, which mey be well faid ¢o be in full Satigfacion Colit.122
o: the firkt Doligatioiis for where the Condition i3 for®
Ppayment of dBoney to the Party himdelf, there 1§ ye ac-
cept any collat.val Thing in Sacigladion, tig god.

3t a Security be giben by a Srranger, 1t may dilchirge
a foamer Wond, and thig in et i given by fuch : And
*tig not lihe the Cafe tn * Hobart, Wwhere a Bund wag giben *Hob. 68.
by the fame Party upon that bery Lay a fomer Wond Wug
payable, and adbjudged not a good Difcharae, fo2 the Ob-
fige wag {n no better Condition than he wag befoze,

Futice Atkins doubted, but inclined, That one Bond can:
not be difcharvaed by gibing anctyer, thougy the Wil
charge be applied (o the Condition of the Wond; and fop
this, bz cited Cro. Eliz. 716, 727, which wag a Cafe adjudged Cro.Cars.
fo m pont; and therefore this Plea upon Rewurrer
mould bave ben oberruled; yet fince Fue wag taken
upen it, and a derdit o2 the Defendant, the Piea 13
helped by the Statute of Jeofails, 32 H. 8. YPere being a di-
tect 2AFivmatibe and Negative,

Wut as to that, the Chief FJuhice and Scroggs Jukice ve- Poftea 139:
plied, Tyat an tmmaterial Jilue, no ways avifing from
the dDateer, i3 not belped 5 ag an dAaion of Webt upon g
Wond 1aid to be made it London, s1d the Werendant faith
that it was made tn Middlefex, and thig 18 tried, 'tig not
aioed by the Stactute, but there muk be a Wepleader.

But becaufe it wag fwozn, That the Dbligo: (who was
the Fnteate ) wag alive Four Pears after the Time that
the Second Wond wag given, and foz2 that RReafon it could
not be given upon the Account of the Defendant’'s being
Iiable ag Adminiffracor, but muf be intended 8 Wond to
fecurte Da Poebt of Hig own, therefoe a new Trial wag
granted.

T Cook
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Cook and others verfus Herle.

Covenant ]’JD Cobenant, the Cafe wag 4ig: Charles Cook miade a
will lie in Fointure to Mary hig Wife fo2 Life, and died without
the Perfo- - (rire 5 ¢he Land deicended to Thomas Cook his 15:0thet and
the Coant be 01T, WHo grantg an Annuity o2 Rent-Charge of 200 L. per
executed by Annum ¢0 the Plaintifis in Truft foz Mary, and thss wag
theStatuteof ¢ be in Wifcharge of the fard Fointuye, Habendum to them,
giﬁé:;bll)ilj their Heirs, Executors, Adminiftrators and Affigns in Truft for the
fieefs the  1aid Mary for Life, with a Claufe of ®iftre(s, and a €o-
properRe-  Brmrant to pay the 200l per Annum to the faid Truftes o2
pweds. ., the Qfe of the faid Mary ; the Bzeach afligned was, that the

od- TP mefendant had not paid the LKent to them for the Ule of
Mary.

Tue Refendant demurred fpecially, fop that it appears
by the Plaintifi's own Bewing that here i3 a Grant of &
Rent-Charge for Life, which ig erecuted by the Statute
of dfes, and thevefoze there ought co have been a Dikkvels
fo2 Mon-payment, which (s the proper Remedy given by the
Statute, and thig detiont will not lie in the Perfonalty,

2. '@ig faid, The Defendant dId not pay it to the Plain-
tiffg fo2 the dfe of Mary, Which i3 a Negative Pregnant,
and implieg that it wag paid to them,

3. "@ig not aberred, that the Poney wag not paid to Mary,
and if '¢i3 paid to Yer, then the WBeeacy i not well aligned.

Exparte  But Serjeant Baldwin fo2 the Plaintif replied, That it

Quer.  twag not a QRuettion in this Cofe, Wwhether the Vent-Charge
wag erecuted by the Statute 02 not, fo2 quacunque via data
ant daion of Cobenant will {ie; and that the Weeach was
afligned accoding to the (Wozdg of the Cobenant, and {o
prima facie 'tig well enough s foz if the Wefendant did payp
the Poney to the Plaintifis he may plead it, and fo he
may Likiewife if e paid i¢ to Mary.

223.

Curia. The Court were all of Dyinion, That this Rent-Charge
wag erecuted by the Statute of Ules by the exrprefs Wo2d3
thereof, which executes fuch Rents granted for Life upon Truft,
eg thig Cafe i8, and transfers all Rights and Remedies incident
thereunto, together with the Pofleflion to Ceffuy gue ufe; o that
though the Power of Diftraining be limited to the Tru:
iz by this Dwd, pet by the Statute which transfers

5Ce 18. . that Power to Mary, Be may diftvain alfo; but this Cobe-
nant being Collateral, cannot be trangferred.

2 The
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The Claufe of Piffrels, by the erpzers WWozds of the A,
i3 giben to the Ceftuy que Ufe; but here is a double Reme-
oy, by Diftrefs 02 Aaion s foz if the Leflee aflign hig Fn-
tevet, and the Rent i8 accepted of the AMigne, pet the Co-
penant lies againft the Lefle 02 Non-paymient upon the
erp2efs Cobenant €o * pays; fo if a Went be granted to S.* Hayes and
and a Cobenant topay it to N. for his Ufe, 'tig 8 good Bickes(tatt.
Coertant. | Folloand
aAnd it wag aared, That the AMignment of a Breach ac:
coding to the (Wodg of the Covenant i3 good eiough,
and that if any Thing be done which amounts o a Per-
formance, the other Side mult plead it; as in thig Cale, the
Befendant might habe pleaded that the Money wag paid
to Mary, wbich i3 a Performance in Subltance, but it
tall not be intended without pleading of i¢: Whereupon
FJudogment wag given §o2 the Plaintiff,

Read werfis Dawlon.

D@zﬁ@ upon Bond again the Defendant ag Erecu. Replada
) toz : Filue wag joined, whether the Defendant Yav ) ol
QAflets 02 not on the Thirtieth Day of November, WHicH 1ffue
wag the Pay on which he had the vl Notice of the Plain:
tiff’'s oiginal Writ, and i€ was found fo2 the Defendant,
that then he had not Aflets. , ,

gt was mobed fo2 a Repleader, (becaufe it was faid) this
wag an immaterial FMue, for though he Had no dfiets
ther, pet if Be Had any afterwards, he i3 lable ro the
Plaintifi's detion, | ,

But Barrel, Serjrant, mobed fo2 Fudgment upon this
derdict, by Leafon of the Stacute of 32 H. 8. which hrips
in Cafes of dDifpleading o2 infufficient Pleading, *Tis true,
there ate many Cafles which after Uerdict ave iter aided by
this Statute; ag if there are Two AFivmatibes, whicy
cannot make an FMue s o2 when after a Traberle JAue i
joined with an hoc petit quod inquiratur per Patriam ; thig i$
110 JMue. 2 Anderf.6 & 7. So 1f there be no Plea ac all, velr. 210,
ag 1f an Aetion {8 brought againft Waron and Fome, and Hob. 126.
e pleadg only. 2 Cro. 288. &0 1f the Party puts Himfelf
fuper Patriam, wfeve it Houid be tried by Wecord 5 o2 if the
Plea be nothing to the Purpole, o2 lic not in the dPouch
%f the Di%artns, fucl) immaterial FTues ag thefe cannot

¢ god.

The Diffevence in Moor 867. 15, FE the Plea, on which
the FTue is joined, hath no colourable Pretenice in it o
bar the Plaintiff 5 02 1€ it be again® an erprels Rule in
the Law, there the gjifusz immaterial, and o a;s 1§

2 there
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there wag no Fues and thevefoze tis not awded by the
Statute 3 but if it Hach the Countenance of a legal Plea,
though it Yoant neceflary dPattey to make it fufficient,
there Mall be no Wepleadet, becaufe 'tig helped after Uerdic.

Bere the Partics only voubt, whether theve were Jfery

at the Time of the Notice T And 'tis found there Wweve none;

Curia,

Wager of
Laws;
2Vent. 191,

and To Judgment was to De giben accodingly ; and of that
Dpinion wag the whole Court, ' ,

Wut FJultice Atkins wag clear of Dpinioty, That if the
Paveies join in an immaterial Ffue, there Gall be no
Repleader, beoaufe 'tig Pelped afeer Terdidk by thele Wozpw
inn the Statute, viz. [ any Iffuc] *¢ig 1ot faid an FHue joined
upon a matevial Point; and the Fntent of the Statute
wag to pepent Repleaderd; and thar if any other Con-
firuction Bould be made of that o, he was of Opinion,
That the FJudges fate theve not €o erpound, but make
Law; fo2 by fuch an Fuicrpetation much of the Benefic
intended by the 4t to the Parey, wo had a erdic, wouid
be veftratned, .

_@he other FJulices were all of Opinion, That fince £he
dDaking of thig Statute it Yad ben always aslswpen,
and taken ag a Difference, that when the Fhue was ey
fectiy marcevial there Gould be no Wepleadet s but that it
wag otherwife where the FAue was not wmaterisl,

Aud Fultice Scroggs ashed merrily, JE Debt be brongie
upon a Wond, and the Defendant pleads Robin Hood dimeit
i1 a imd, and the Plaintif joing Fue that he did wot,
this ig an immatertal Jue : And Hall theve ot be a Le-
pleader i1 fuch Cafe after Uerdict? Ad quod non fuit Re-
{ponfum,

Beaumont wrfm e ieeesn

TIBGE Plamnti brings an Aion of Tebt upoy a
Fudgment obtained againft the Defendanc in a Court
Warofy, having declared theve in an deiow on the Cafe
upon an Affumpfit, and recobered.

The Defendant came to wage his Law, and was teady
to fwear that he owed the Plaintiff nothing; buc tfhe
Court held that Ye was not well adbifed, for by the Re-
cobery in the Fnferioz Court it become now a Debt, and
wag owing : dnd being ashed, Wheether e had paid the
dDoney 7 He anfwered, ThHat be owed nothing : Wikere-
upon_the Court concluded that he bad not paid it, and
thevefoze they would not admiit Hime t0 Wage His Law

3 mitba
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without bringing fufficient Compureatos o fwmear that
they believed he fwoze Truty ; but fuch not appearing, the
Defenpant defecit de Lege, and Fudgnient had been giber
again® him, but be ofiered to bing the dPoney recobered
and the Cofts into the Court, and to go to & new Trial,
it being a very Pard Cale upon hum at the former Triail,
where the Demand wag of a Nuit-Rent of 18 d. per Annum;
the Oefenidant p2omiled, that if the Plaintiff would Hiew
hig Title, and fatigfy bim that Ye had a Right to temand
it, Be would pay bhim the Vent; and at the Trial, cpp2els
Dath wag made of a Promile to pay, upon which the
derdict wag obtained; whereas it wag then uivged that
the Fraehold would come {n Quelion upon that Promily,
and fo the Fnierisz Court could Pave no Furisdiion.

and afterwardg the Chief Fufice fafd, That it bath
been adjudged in the King'g-Bench, that an FPnfevioz Court
cannot hold Plea on 8 quantum meruit £52 o2k done cut £
the Furigdigion, though the Pomile be wade within;
and that Ye Enew where a Pevion of Quality intending
dparriage with a Lady, peefented Per with a Feivel, aud
the dParviage not taking Ciect, e brought an Action of
Detinue ggainft per, and Me taking it to be a Gift, offered
to wage her Law; but the Court wag of Dpinion, That
the Property wag not changed by thig Gife, being to a
foectal Fntent, and therefoze would not admit her to vo
§t. Quod nota. ,

Styleman werfus Patrick.

N ddion on the Cafe wag brought by the PIXINEIT Cofs al-
againdt the Defendant, for cating Yig Gzals Wwith hig lowed.
Spep, To that he could not in tam amplo modo enjoy Big
Common ; there was a derdic for the Plaintiff, and it
wag now nobed, that He Hould habe no moze Colis than
Damages, becaule thig Wwag a Trefpals in it3 own RNa-
tuve, and the FJudge of Afize Bad nct certified €hat the
Title of any Land wag tn Nueltion, |
But the Court were all of Dpiniow, that this Cafe W2 Cuia
not within the Statute. , |
ffoz it wag not a frivboloug Actionw, becaule a little Da-
mage dote to one Commoner, and {o to Twenty, way i
the CUhole make it a great Wrong 5 i€ the Caule weve fvi-
voloug, the Fudae of Afise may mark it to be fuch by
Uevtue of the Statute of 43 Eliz. cap. 6. and then there hall
be no moye Cofts than Damages ; and though fir thig Cale
thie Plaintif hath in his Declavation fet oui a @’f:iﬂ% to
ig
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big Common, yet the Title of the Land cannot polibly
come in Duedion, and therefoze not to be certified ag in
Cafes of Trefpals s neither 18 theve any Need of a8 Certi-
ficate, if it appears by the Pleading that the Title of che
Land i in Queion,

The Court being againft the Defetidant ag to the Cofts,
tig Countel then mobed in Arreft of Judgment, becaufe
the Plaintiff fetg fo2th Hig Wighe to the Common only by
way of Recital with a cumque etiam, &e. that he pad &
Bight to Common i fuch a Place, fed non allocatur ; foz
‘tis dfirmative enough, and afterwards be i charged
with dong the Plaintiff Damage; and fo the Cafe is not
likie to an Action of Trefpals quare cum he Did a Trelpals,
fo2 there the Senfe ¢8 imperfect,
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James werfus John{on.

= ) Trefpals, the Defendant julfificd by a Prefcription Que Efare,

to habe Tol, ann Fiue being joined theveupon, the Where tis

Fury found a Special derdit, in which the Cafe g pes

[} upon thePleadingg was, viz. Befoze the Piflolutions 251,
- of Priozies, the Mano now in the Poflelion of

the Defendant wag Parcel of the Pziozy of B. which came

to the Crown by the faid Diflolution s and the King made

a Grant thereof €0 SIv Jervas Clifton int ffee, togerher with

the faid Toll adeo plene, ag the P2io2 had it; and Che De-

fendant yabing bought dovwn a Title by febeval Wefne

Qfignments, clarmg by devtue of a Leafe from Siv Jervas

fo2 Sreven Pearg then tn WBeing, alledging, THat the faid

Sir Jervas, and all thofe whofe Ehate hr Had might take

Toll; and whether thig Pleading by a Que Eftate o habe

Right of Toll wag gwd {n Law, the Fury doubted.

Baldwin, Setjeant, fo2 the Plaintiff, argued, THat the Ex parce
Fuitification wag not good, becaufe theve ave Two 08 Quer.
of Toll, viz. Toll through, and Toll traberle s one i3 in the
King's Bighway, and the other ina Pan's own Soil; and
it doth not appear fo2 which the Defendant hath jultified,
¢ it be foz the firk, then he ought to et that he did make
a Cauleway, o2 fome ofher Thing that might be anw Ad-
pantage to the Paflengers, toentitle Himfelf o a Prefcrip-
tiors but if it be fo2 the nther, then he mult alfo Hew i€
was fo2 pafling upon hig Soil, which tmplieg a Conflide.
tatisn, 22 Affize, Kelw. 148. Pl. Com. 236. Lord Berkley’s Cafe,

1 Cro. 710. Smith zerfus Sheppard; by which Cales it appears
that the Juhibication ought €9 be geveann, -
A1
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Then ag to the Point in Nuekion, Ye {aid, That Toll
cannot be Appurtenant to a dPanoz, and o the Pleading
by a Que Eftate ig not good 5 but if that Hould be admut-
teD, et the $Banoz bring befled in the Crown by the Wil
folution, the Toll then became in Grofg, and could ficbey
after be united to the dBanoy, o2 Appurtenant thereunto,

Bt it wag argued o2 the Defendant by Maynard, Set-
jeant, and the wyole Court were clear of Dpinion, That
the Zflue wag upon a particularPoint, anod the Title was
gbnntted, and that nothing vemained in Queftion but tye
Poine iy Pleading. And ag to what Bad ben objocted,
That Toll cannot belong to a IPenoy, “t1g quite oiherwifes
foz an 2Adbotefon, a Went, a Toll, o2 any Pofit Appen-
der may be Appurtenant ¢o €, "Tig true, a dHau can-
not mefcribie by a Que Eftate of a Rent, Adbowion, Toll,
&c. but ke may of a dBanoy, o Yohich thefe ave Appei:bant;
tig jthewile true, that if the Defendant bad faid this was
Toll fop patling the Dighway, he mult Hew fome Crufe
to cntitle pimielf to the Taking of it, ag by doing fome-
thing of Publick Addbantage.

But ¢hiz general Way of Pleading i3 the molk ufual,
and fo eve the Precedents, and it ought to come on the
other Sipe, and to be alledged, That the Defendant pre-
feribed foz Toll in the Pighways and in thid Cafe, tho’
the dPanoy ceme to the Crotwn, the Toll remained Ippur:
tenant Gill, and fo it continued when i1t was granted out,
The Difference i3 between g Thing which was oxiginally
a fFlower of the Crown, and other THING3 Wwhich are not,
ag Catalla Felonum, &c. f fuch come again to the King,
they are werqed in the Croton 5 but ’tis othertimfe in Cafes
of a Leet, Park, Warren, Toll, &c. ohich were fitk created
by the Bing. 9 Co. Abbot de Strata Marcella’s €afe, So that
thig Toll i3 not become in Grofs by the ®iffolution,
wiereupon Fudgment wag giben £02 the Refendant,

Sir William Turner's Cafe.

Ebe qui tam, &e. 02 100 1. againft Sir William Turner,

being a Fuitwe of Peace i London, f02 denying his
Warvant o fuppels a Sceditious Conbenticie of one
D1, Turner in New-ftreet.  THig Caufe wag to be tried by
Nift prius thig Term, befoze the Coref Fultice. IAnd now
the Plaintif mobed to amend one TWU02) in the Peclara:
tion, wherein He wag mikaken, o2 e had laid the Weet-
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g to be at Turner's dPanfion-houle, and upen Cnguiry,
Le underfod the Place of Peting was not at bis MPan-
fisn-houle, but ac a Little Difkance from it, and 7o p2ayed
the TWo2d MWanlion might be fruck out.

But the Chief Fultice faid, That after FTue joined, and Curia.
the Caufz fet dowwn (0 be tried, and this being a penal
Statute, no Precedent could be Heiwn of an dwendment
i fuch Cafe, and thereioze wouid not make this the fivk,
and o Leabe wag given to the Plaintif to difcontinue
upon Payment of Colts, .

Brown werfus Johnfon.

2 decompt : ThHe Plaintiff declaveg againt the Defen- Time where
pant, fo that upow the Fiv® of March, 22 Car. 2. & ab- o Cx?lagfthe
inde to the fFirft of May, 27 Car. 2. e was yig Lailiff, and Iffue, not

Receiber of 3o Pigs of Lead,  good,

The Defendant pleads, THat from the faid Firlk Day
of March, 22 Car. 2. to the itk Day of May, 27 Car. 2. e
was not the Llaintif's Wailif, or Receiver of the faid
8o Pigs of Lead, & hoc paratus eft verificare. @o thig the
Plaintif demurred, and afligned fpecially foz Caufe, that
the Timeg frowm the Fivlk of March 10 the fFir® of May are
made Parcel of the FTue, which ought not o be, becaule
the Plaintiff v §His Declaration mull aliedge a Time foz
gfozm-Take s but the Defendant ought not to tie him up
to fuch Time alledged, for he might habve faid He Wwag not
Bailiff modo & forma.

aAnd foz thig the Cafe of Lane and Alexander Wag cited,
where the Defendant tn Cjetment makes a Titie by Copy
of Court-Roll, granted t0 him 44 Eliz. gnd tHe Plaintift
replics Bi3 Title by Pe like Grane, 1 Junii, 43 Eliz. The
Defendant maintaing big War, and traberiech that the
Dueen, 1 Junii, {1 the 43d Pear of Per Keign, granted the
fatd Land by Copy, and upon emutrvey 1t wag adjudged,
T hat the traverfing of the Day i3 dMatter of SubKance,
mpich being made Pave of the Fdue, {5 naught,

But on the other Side (¢ wag objected, That Time is
material, and that in ddiong of dccompt ’tis poper to
make it Pavcel of the Fdue ; fo: a Dan may be Wailiff
fo2 Two, but not fo: The Pzarg, and & Weleale may be
pleaded from fuch & Time to fuch & Tiwe, Fitz. Accompt,

30. Raft. Entry f. 8. 19 pl. 1. f. 20, pl. 6. f. 22. pl. 2.
U 1. @hone
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1. ghen Ereeptions were taken to the Plea, fivd, fo2
that the Plaintiff babing charged the Defendant ag Re-
ceiber of 8o Pigs of Lead 5 the Wefendant pleads, and that
be wasg not Receiver £hereot, but doth not fay of any Part
thereof; for which Vealon the Court beld the Pica ill,
becaufe he mighe retainw 79, and yet not 8o Pigs, but to
picad generally ne unques Receptor 18 well enough ; though
it wag urged, That if it Yad been found againd LHim
upon fuch an FMue that he had received any Parcel of tie
Lead, he Mould habe accompted, 24 H 4. 21. 2 Roll. 3. 14.
32 H. 6.733. Fitz. Accompt. 16, Cro. Eliz. 850. Fitz. Accompt 14,
Raft. Entry 18, 19, 20.

2. The Defendant concludeg & hoc paratus cft verificare,
whereas it Hould be & de hoc ponit fe fuper patriam ;5 but the
Coutt doubted of thiz, becaufe 1t wag not fpeciallp afiigned.

Poftea. 3. The Plaintift charged the Defendant ag His Vailif
upon the Fir® of March, and the Defendant pleads, that
be wag not bis Wailif from the Firk of March, fo he er-
clydeg that Day s and thig the Coure Yeld to be incurable,

2Sand. 317, And liticwife thac the Time oughHt not to be made Pavcel

318. of the FTue, and fo Fudgment wag given quod computet.

Abraham wverfus Ct.lnningham.

Adminifa- T g Special Uerdict in Cjectment, the Cafe upon the
519.:;26,”: ?m- pleadings wag, viz, &it David Cunningham being pof:
wardsan fefied of a Terw for Pears, mave Hig Will, and therein
Exccutorap- 3ppsinited Hig &on Sir David Cunningham to be Big Ere-
parsand  gygoz, and died. Sit David the Erecutoz, in the Pear 1663
;i‘g‘;ggg;ﬁ; mavde hig WWill alfo, and therein appeinted David Cunning-
was adjudg- ham B1g &on, and Tiwo others, to be Big CErecutors, and
edvoid. ~ Dieds thole Two Crecutozs die, and B. a Stranaer takes
,II‘VCﬂ-%O%- dominiftration, cum Teftamento annexo, and continties thig
21{3‘;;272' Aominiffvation from the Pear 1665, to the Pear 1671, in
182. which Time e made en Afignment of thiz Term to the
6Co. Pack. Lefl02 of the Platntiff, {62 which Be had rveceived a chou-
man’s Cafe, 11D Poundg: 2And in the Pear 1671 the furbiving Er-
ecutoz of &ir David the Crecutor mave Dath in the Avch:
bithop’s Court, that he neber Yeard of hig Tefator's Wil
till then, noz eber fatw it befoze, and that he had not med-
died with the Cfate, noy venounced the Crecutorip :
Zyen a Citation goes to hew Caule why the Adominitey-
tton ould not be vepealed, and Sentence wag given that
-1t (ould by vebokeds upon which the Crecuto enters, and

the Lefloz of the Plaintiff entred upon him,

I Thig



Hill. 28 & 29 Car. IL. in Banco Regis. 147

Thig Cafe wag argued by Saunders fo2 the Plaintiff, and Ex parce
Levinz foz the Defendant.  And vk i was faid in Be: Quer.
palf of tye Plaintiff, that the Authozities in the Wooks
were frong on hig Side, that the itk Adminifration
wag well granted: "Tig true, £ a MPan make a Will,
and donuniftracion ig granted, and that IUill ig after-
wardg pobed, fuch Adminikration i boid, ag in Greyf
brook and Foxe’'g Cafe. PL. Com.

Wut in this Cale, after the Death of Siv David Cunning-
ham the Crecutor, Pig Teltato 13 dead Fntelate; foz co
makie an Crecuto?, theve mufl be fivk the Naming of him;
then there muft be fome concurring 4ot of His own (o de-
clave hig Aflent, that He will take Onus Executionis tpon
him, fo2 no dPan can wmake another Crecutor againf
big Cill; fo that if after the Death of the fivk Erecutoy,
thofe other Crecutord appointed by him had made fuch a
Peclaration ag thig furbibing Crecutoz hath Gnce done,
theiv Teftactoz had died Futekate, 7 E. 4. 12, 13.

The Crecutor i3 made by the Teffato2, and the Drdi-
nary ig empowered by the Stacute o make the Admim-
ftratoz where the Pevlon dieg Intetate; fo that *tis plain,
there cannot be an Crecutoz and Adminiffratoz both toge-
ther: JE e who ig made fo, taketh upon him long afcer
the Will to be Crecutoy, it Hhall make him fuch by RKe-
fation from the Time of the Weath of the Telkaco2; but
here i3 no Crecuto?, o2 eher Wag : °Tig true, chat one
wag named, but ag foon ag he heard of the TWl, He ve-
nounced 5 and therefoze there being no Crecutoz in this
Cafe, nothing now can pinder the Adminifration to be
granted cum Teftamento annexo.

9 the Teatoz Mould die indebted, 02 habe Debts
oing to himy, and the Crecuto? vefufes Pobate, and re-
nounces hig Crecutorbip, AdminiGration muf be granted,
f02 Lex fingit ubi fubfiftit Aquitas, and the Crecuto? having a
Poflibility to be Tuch, and by big Wefulal becoming no
CGrecutor, why Hould the bare naming of biw to be an
Crecutor habe Welation to make fuch Adominiftration void,
fince 'tig not the Name, but the Doing of the Dfice,
which makes him Crecuto? 7 Dyer 372, '

9 all thefe Crecutos Had dicd after Admini€ration thus
committed, tt cannot be faid that they eber were Erecutozs.

There can be no Fnconvenience that this dominiftra-
tion Mould be good ; fo2 'tig jull that Creditos Mould have
theiy Debts, and Puvchaters Hould be fecure iy tie
Things purchaled. , '

g€ the Teltator wag indebted, an Aetion will lie againk
an CGrecutog de fon Tort f02 fuch Debt, which Crecutor 1S

U 2 altoges
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altogether ag weongful as the dominifiratoz to Wwhom
gominiffraticn 18 commictted, and the Whill afterwardz
p2obed by the rightful Crecutoy 5 and 1f fuch Crecuto of
bis own rong be poleded of a Term fo2 Pears, and
Creditoz rvecobers again®t hiw, that Crecuroz Mall pabe
the Term in Satigtacion of hig Debe s and by the fame
Reafon Gall the Admini®raco? Here Yabve a good Title
to this Tevm, which e Told fo2 the Payment of a jult
Debt, and there i no Authozity fo2 making fuch Foimi-
niiffration void, unlels it be where the Crecuto? p2obes the
i, but neser when Ye renouncetd,

But on the other Side it wags faid, That an Crecutor
of an Crecutor hath all the Fucere® Wwhich the firk Cr-
ecutoz had; fo that being an Crecutsy, the ddminifiva-
tion gratted by the Ddinary i8 void, and the Venuncig-
tion afterivards Mall neber make it good s and this will
appeat by the different Fnterelts which the D2dinary and
the Erecutor Habe by Law, , ,

1. The Dvinary siginally Had nothing to do with the
Citate of the Fucetate, €62 *bona Inteftati capi folent in ma-
nus Regis. @fterwards Two Statutes were made, which
eftablih His Power; the Grk wag Wett. 1. cap. 19. and the
other wag 31 E. 3. cap. 11. Pet no Power wag therehy giben
pim to difpofe of the Goods to Bis own Ufe, o; to the
dfe of any othey s he Had oniy a Property {fecundum quid,
3}1&& not an abfolute and uncontroulabie Wight in the

ate.

2. But the Crecuto? bath a Right and Inteveft giben to
bine by Law when the Tl i8 made, and may * Releale

*sCoMid- hefoze P2obate; if be therefoze bath an ablolute Wighe,
dietonsCafe gy the Didinary bath only a qualified Property, hom

2 Anderf.
150.
Cafe 83.

Mod. Rep.
214

can he grant the Adnunifration of the Gosts, which at
the fame Time are Tawfully beffed in another ¥ Suppofe
the Crecutop fellg Tuch Goods to one dPan, and the ddmi-
wifivatoz fo another, the Sale of one of them muf be
boid ; and for the faid Reafons, and by the conffant Coufle
of the Latw, it muf be the latter.

9t bath Lren objected, That here wag no Erecrste: at all,
only e2 wanieds o2 iF it be admiteed that there was an
Crecutoz, yet his Refulal Bal velate to the Time of the
Zoaminifivation committed, and make that good which
wmight not be £o befoze,

But ag to that, he faid, THat Pere wag an Tyeeuin
appointed by the dill, who had anw Fntevelt, and Adm(-
nifrgtion being granted to another, 'ti3 Hoid ab initio, aud
twhat 1g once Yo1d, cannot be made good by any Subfe-
guetit 4et, 10 Co. 62, a,

3 Bete
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Pere was a Want of Power in him who did this At s
o2 the Dwinary could not grant ddminifration wiere
theve iz aw Crecutor, and therefoe no Welation Gall be
to make that good twhich was once void; but f it yas
been only bodable, 1€ might have ben otherwile,

4 Wclation may be to inable the Party to vecober the
Gwdg of the Fntelface, and to punih Trefpalles s as if a
dpan dic pollefled of Gwdg, and a Stranger conbert them,
and aitevwards ddominifiration ig granted to S. this 40-
mimftracion Mall * velate to the Time of the Death of (he x2RolAbr.
Fnteltate, {o that e may maintain Trover befoze the D2- 399-
oinary hao committed it to Bimy, but it will nebey aid the
4uts of the Parcies €0 aboid thew by Relation : dsif a
dban makes a ffeoffment to a feme-Cobere, and afcer-
wardg debifes the fame Land, the Pugband difagies,
thig all habe Velation betwen the Partics, fo ag the
Hugband Ball not be charged in Damages, but it Hall
g:ntfmaiiz the boid Debife gwd. 3 Co. 28 b. Butler a7d Baker'sg

a B. ' '

So if ¢ MPan makes a Releale, and afterwards get
Letterg of dominikration, that Mall not relate to make
his 1eleale good to bar Yine; netther Mall hig WRefufal of
the Erecutofhip 0o it, becaufe at the Time of the Releafe,

02 the Refufal, there wag not any Right of Aetion in him;
fo2 that commences in the one Cafe after Aominiftration,
and in the othher atter the Probate of the il

MNotwithEanding fuch Befufal, this Crecutoz may af: Godolph.
terwatds adminifter at hig Pleafure, and intermeddie with 141
the Goods of the Teactoz, andif the Adminiftration Gould
be good alfo, then they would habe a Power ober the fane
Cliate by Two Titleg at the fame Time, which cannot be.

The greatet drgument which can be bought againd
thig 18 ab Inconvenienti, becaufe it cannot be fafe to pur:
chafe nuder an dominiffracoz, fince a TUIN may be con-
cealed V02 @ Time, and afterwards the lawful Crecutor
therein appeinted may appear ; but this s moe ploper
foz the TWiisdom of & Parliament fo redels, than that
the Law Hould be altered by a Fudicial Determination
of the Court, and therefoe He prayed Fudgment for the
Defendant,

The Coutt wag of Dpinion, THat the DMArY cans Judgment’
niot grant ddminiffratton wheve there 18 an Erecuto
named in the TWl, and therefoze gave Fudgment for the
Defenidant againdt the Aendee of thigTerm,

Tre
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Trial in aiy
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Magnatum,
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Curla.

The Lord Townfend werfis Dr. Hughes. Iz C. B.

‘ I DeE Plaintif bought an deion of Scandalum Mag-

natum fop thefe T020d8 fpoken of him by the Defens
dant, viz. He is an unworthy Man, and acts againft Law and Rea-
fon: dpon Not-Guilty pleaded, the Cale wag tried, and
the FJury gave the Plaintiff 4000 1. Damages.

The Prefendant befoze the Trial made all pollible Sub-
miflion to my Lod; he denied the fpeaking the Wodg,
and made Dath that be never fpokic the fame: After the
Trial Ye liketoife add2eled to my Lo2d ag befoze, making
feberal Ppoteffations of Yis Ynuoceircy s but having once
in a Palfion faid, that he feozned to fubmit, my Lo fo2
that Reafon would not temit the Dawmages. Ft wag
therefoze mobed 02 a new Trial, upon thele Reafong:

1. Wecaufe the Titnelles, who pzobed the L0203, twere
niot Perfong of Credit; and that ac the Time when they
were alledged to be fpokew, wany Clergy-men were in
iqro%wamz with the Defendant, and heard no fuch Wlozdg

poke. A

2. 9t wag Twozn, That one of the FJury confeded, that
they gabe fuch great Damages to the Plaintiff (not thac
be wag damnified fo much, but) that e might have the
greatet Dppoztunity to Hew himlelf Noble in the rves
mitting of thent, | '

3. And which was the principal Bealon, becaule the
Damages were erceflibe,

" The Court delivered theiv Opinion feriatim ; and Fivft:

The Chief FJulice North faid, Fn Cafes of Fines foz
Criminal dDacters, a MPan i3 to be fined by Magna Charta
with a Salvo Contenemento fuo, and no fine i3 to be ine-
pofed greater than he ig able ¢o pay; but in Civil dc-
tiong, the Plaintiff 18 to recober by way of Compenfa:
tion fo2 the Damages he hath futained, and the Fury
are the pzoper Judgeg thereot.

Thig 13 a Cibil Acion brought by the Plaintiff fo2
tozos fpohien of him, which if they are in their own
Rature acionable, the Fury oughe to conliver the Wa-
mage which the Party may fulkain; but if a pavticular
Qberment of fpecial Damages makeg themr artionable,
then the Jury are ondy to confider fuch Damages ag ate
alveady fultained, and not fuch as may happen in Futuro,
beeaufe fo2 fuch the Plaintif may pabe a new detion:
e fa1d, that as a FJudge he could not tell what Ualue ftot

3 et
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fot vpon the Bonour of the Plaint:®, the Jury habe given
gooop L. anid thezefoze be couid neither lellen the Sum, o2
graut a nwew Teial, efpecially {ince by the Law the Fury
ave Fudges of the Damages ; and it would b: very wn-
conbenient to eramine upon what account they gate theiv
Qetdics they abing found he Wefendant guily did be-
fieve the Witnefles, and He could not new mafkc a Doubt
of their Credibility.

Wyndham, Fuffice, acc023ed in omnibus ‘ y

Atkins, Fuftice, contra. ThHat a new Trial Lould be gran:
ted, £02 'tis chery Day’s Pradice, and he vemembed (e
Cafe of Goulfton azd Wood 11 €he King’s Bench, Where the
Pplaintif (1w an Action on the Cafe fo2 Wo2wg o2 calling
of Pim Bankrupt, recobered 1soo L. and that Court grantd
a neto Trial, becaufe thr Pamages were exceflibe,

The Fury in thig Cafe ought to Have Refyert only to
the Damage which the Plaintiff fuGtained, and not to do
an unaccountable Thing, that he might Habe an Dppor-
tunity to et bHimlelt Genervougds any as the Coutt ought
with one Eye to look upon the derdict, fo with the other
they ought to tale notice what ig contained in the De:
claration, and then o conlider Wwhether the o038 and
Damages bear any Pzopoxtion s if tat, then the Court
ought to lay theit Dandg upon’ the Uerdia : "Tig true;
they cannot leffen the Damages; but if they are too dreat,
the Court may grant & new Trial,

Scroggs, Fufice, accoaded with North and Wyndham, that
no new Trial can be granted i1t this Caufe : He faid, That
be was of Counfel with the Plaintif befoze he wag called
to the Bench, and might therefoe be Tuppolfed to gibe
Fuvgment in Favour of hig former Client, being pzepofl-
fefled in the Caufe, 0z elfe (to Mew himfelf moze fgnally
juft) might without confideving the dDatter give Fudg:
ment again® Hivie; but that now he bad fozgot all foymer
Relation thereunto, and thervefore delibered His Dpinio,
That if be Had been of the Jury, Be Hould not habe giver
fuch a derdica s and if he vad den Plaintiff, he wouly
not take Advantage of it, but would obercome wWith IFoz-
gipenef3 fuch fFollied and Fnudifcretions of which the wie:
fendant had ben guiity s but that e did not it there to
gibe Advice, but to Do Fullice to the Prople. He vid agre,
@hat where an unequal Trial wag, (as fuch muf be
wiyere theve is any Practice wWith the Jury ) in fuch Cafe
tig good Reafon to grant a wew Tvials but no fuch
Tying appearing o bim in thig Lafe, a new Trial couly
not be granted, |

Suppoie

PRI
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Suppofe the FJury had given a fcandalsus derdict for
the Plaintiff, ag a Penny Damages, Yz could not habe
obtained & new Trial in Dopes to increafe chem, neither
Mal] the Defendant in Pogpes to ieflen them ; and there-
foze by the Dpinion of thele Thee FJukices, a new Trial
wag not granted. ,

Afterwards n this Terwr, Sevjeant Maynard toobed in
Qrreft of Fudgment, and faid, That this Zcion wag
grounded upon the Statute of R. 2. which conliffg of a
Preambie, veciting the dDifchief, and of the enacting Pare
i giting of a Wewedy, and that the Defendant’s Cale
wasg neither within the dDifchiet, o2 the Remedy.

Thig Statute doth not create any Action by way of par:
ticular Pefign, and if the dDatter was now Res integra,
much might be (aid that an Action fo2 Wamages will not
Tic upon thig Statute; for the Statute of Weltm. 2. ap-
poinis, That the Ofender Hall fuffer Jmpifonment, un-
til he paoduces the Quiho2 of a falfe Repot ; and the
Statute of 2 R. 2. which recites that of Well. 2. gibeg the
fame Punibhment, and the detion ig beught qui tam, &c.
and yet the Plainiff only recovers foz himfelf, F¢ was
ufual to punith OFenders in thig HKind 1n the Star-Cham-
ber; a8 in the * Garl of Northampton’s Cafe, wbhere onc
Goodrick faid of hint, That he wrote a Book againft Garzet,
and a Letter to Bellarmirne ; intimating, that woat He m2ote
in the Wk wag not his Dpinion, Hut only ad captandum
Populum, which weag a great Difgrace to him in thofe
Dayg, being ag much ag to fay, v was g Papifl. Cro. Eliz.
_ 2ut the Sevjeant would not infif upon that now, fince
it Yath beew ruled, that where a Statute prohibits the
2oing of a Thing, which, if done, might be pejudicial
to anorpers tn fuch Cafe he may have an Adion upon
that 'very Statute foz Yis Pamages. .

But the Gound on which he argued wag, That thele
o020y ag Tpofien, are not within the dPeaning of tie A,
foz thiey are not acionable. |

1. Becaufe they are no Scandal, and WadS which are
acionable muf {mpot a great Scandal, which no Cr-
comfance 02 Decafion of Speakiing can crcufe s and if
they are Scandalous, and capable of any dPitigstion by
the procedenit Dilcourie, the Pleading of that dPatter will
make thent not actionable; and foz this, the Lozd * Crom-
well’'z Cafe i3 g plain Aucthoity, the TWozds (pohicn of him
were, You like thofe that maintain Scdition againft the King’s
Perfon: The Deoafion of fpeaking of which tvas to gibe an
Aecoutit of Big fabouring the Puritan Beachers, which
wag all that was intended by the former Difcourie s éﬂ‘

. I that
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that Lozd had appiobed a Serwmon which wag preached

by a Parfon againff the Common-Prayer-Book, and the De-
fendant babing fo2bid Tuch Preaching, the Lo2d told Bim,
'That he did not like him; upon which ve {poke thofe Wiozds,
fo that the fubject dPacter explained the Senfe, for wiich
Reafon it wag adjudged that the Aetion would not ie.

2. The Scandal fo2 which an Adion may be brought
within this Statute mul be falfe, for that TWod goes
quite th2ough the whole Act, viz. Falfe News, Falfe Lies, 5.
and che Uo2d8 Pete ave fo general, that it cannot appeat
twhether they ave tvue oz falfe, fa2 theve can be no FJulif-
cation Yeves ag uv cafe where a dPan i3 charged with a
paviicular Crime, my Lo2d Townfend {3 not charged with
any pasticular 4o of Fujullice ag a Subjeq, no2 Wity
any dDisdemeanout ag a Per, 1oz with any Ofience v
an Difice,

€ thevefoze in all dctiong Drought upon thig Statute
the Defendant may julkify and puc the dPaccer in FAue to
try wyetyer 1t be tvire o2 faifes and w thig Cafe the De-
fendant can neither jutity nog tvaverfe, o2 this Realok
the Accion will not lie. .

That the o208 ave gereral and of & doubtful Signi-
fication, 1t cannot be dewied ; €02 to fay, He is an unworthy
Man, impots no particular Crime: Unworthy i8 a Terw
of elation, ag Be is unworthy of my fFriendbip, dc-
quaintance o2 Jindzed, and {0 may be applicable to any
Toing ; and a Lod may in many THings be unwoxhy of
a particular $Pan’s FriendBip: Ag if be promifes to pay
a Sum of dPoney at a Way cevtain, and faileth i the
Payment, (ag 'tig ofcen {en) fuch i3 arv unworthy MPamn,
but that will not bear an Qecion: Pe i an unmothy dan
who invites another to Winner t0 afvont Hiny; but it will
not beatr an Qetiort €0 fay, That a Lord invited me to Dinner
to abufe me; neither will i€ be acionable ¢o fay, He is an
unworthy Man, becaufe fuch Inffances may be givesw of s
Anwothinels, which will not bear an Aeion, Ff wy Lozd
Bad ben compared to any bafe and unwothy Thing, thele
aio20s might have biw ationable; andthat wasg the Cale
of the Lo20 MW arquefs of Dorchefter, it being Taid of Hiue,
That there was no more Value in him than in a Dog.

@hen to fay, A Man a&sagainft Law, thig ig o Scandal,
becaufe evevy HPan who breaks a Penal Law, and fufiers
the Benalty, is not guiley of any Crime. The Statute com:-
wmands the Burping i Wollen, the Party buries one of
his Famidy in Linens in this he acs again® the Law,
put i€ the Penalty is fatisfed, the Law ig fo Ukewife.

d $ay who ad3 againk )La}i{p actg againt meafon,a 35;

¢
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caufe Lex eft fumma Ratio; but no Jniance 13 here given
wherein Be did chug act: "Tig not {aid, That e did ad
againf Law wilfully, o2 that be ufed to do any Thinga-
gainft Lavw; and fo cannot be like the Cafe of the Duke of
Buckingham, mwHo bought an Acton {02 thele Wo2b3, viz
You are ufed to do Things againft Law, and put Cattle into a
Caftle where they cannot be replevied; f02 thete wag not oniy
an dfage charged upon hing, dbut a particular Fufance
of Dpprellion, )

Thig Action lieg for WWo2d8 Tpokien of a Fudge of cither
WBencly, and of a WiMhop, ag well ag of a Pwer. Now ifa
dDan Hould fay, A Judge acted againtt Law, will an HAdion
Tic? becaufe a FJudge may 00 a Thing againtt Lats, and
pet very jultly and boneftly, unlefs all the Fudges woere
infallible, and could not be tubjea to any MPiftakes, which
nione will deny. ,

So if a Bimop return the Caule of Hig Refulal to ad-
mit a ClevE quia Criminofus, tBig I8 a Veturn againf Law,
bgcaufe tig not general s but i J. S. Houid fap, A Bithop
aéted againft Law, and thew that for Caufe, an Zdion would
tot tie, Ff the Lo2d Townfend had commanded Hig Bai-
Liff to wake a Riftvels without Caufle, that had ben ading
again{t Latw and Reafon.

Pe agreed the Wodg to be uncibil, but not acionabie,
fo2 if fuch Confivuction Mouid be mavde, a Man mufd taik
in Pine, 02 otherwife not fpeak any Thing of a Py o2
fear of an dcion.

Thereare many duthozities where aPect Mall nothave an
Qetion fop ebery trivial and Aight Crpedion fpoken of Bine,

A3 to fay of a Pwr, He keeps none but Rogues and Rafcals
about him like himfelf, by the Dpinion of two FJukices, Yel-
verton and Flemming, tYe Qetion would not iie, becaufe
they are (Uodg of Scoldings and this was the Cafe of
the Carl of Lincoln. Cro. Jac. 196. But the Court wag di- .
bideds the Defendant died, and fo the (Wit abated,

Qetiong fo2 Wo2dg habe ben of Tate to much extended s
formerly there were not abobe Two 02 Thre brought in
many Pearg s and if thig Statute Hould be much inlarged,
the Lozrdg themlelves will be prefudiced theveby by main:
taining Actions one again® another,

Upon thig Statute of 2 R. 2. c.5. there wag no Jeion
brought 'till 13 H. 7. which wag abobe an Punded Peats
after the making of that Law; and the Decafion of ma-
hing the Law was, becaule the Dukie of Lancafter, who
was then the vk Prince of the Wiwd, tHE Notice that di-
berg were fohardy ag to fpeak of Him feveral Iying WWoLds,
1 R.2. Num. 26, and thervefore thig Starute was made to

4 Puniy
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vllﬂl'ﬁ) thofe who debifed falfe News, and horrible and falfe
Lies of any Peer, ¢yc. whereby Difcords might arife between the
Lords and Commons, and great Peril and Mifchief to the Realm
and quick Subverfion thereof: ot from the natural Fntent
and confivuction of thele tWo2dg in the Aer, can it be fup:
pofed that tf one Mould fay, Sucha Peer is an unworthy Man,
that the Bingdom would be paefently in a flame, and
turned into a State of Confufion and Civil War; and
to fay, That he acs againft Law, that the Government would
thereby be v Danger to be {off, and quick Subberfion
would follow 2 This cannot be the common and 02dis
narvy dnderfanding of thefe 2ozds.

FE thevetoze che Plaintiff by {peaking thefe TWo2d3 wag
in no Dazard, noz any wife damnified; if Yo wag not
touched 1 hiz Lopalty ag a Peer, noz in Dangetr of his
Life ag a Subject 5 if e was not thereby fubjeacd to any
Cozpozal 02 Peeuniary PuniGment, no2 charged with
any Weeach of Datch, nop with a particular Pifcarriage
in any Dfices if the Wodg are fo general that they ims
pot no Scandal, and ave neither capable of any Juiti-
fication 5 and laltly, if ¢thep are not fuch horribie Lieg as
arve intended to be puni®ed by the Statute; o2 thefe
Reafons e concluded the Action would not fie, and theve:
foze prayed, that the Fudgment might be arveffed,

Serjeant Baldwin and Serjeant Barrel argied on the fante
Side for the Defendant, but nothing was mentioned by
them which 13 not fully infited on in the Argument of
&evjeant Maynard, £02 which.Realon F hade 1ot veported
theit drguments,

Bt Pemberton, Serjeant, who argued fop the Plaintiff, x parce
fa10, That 1t would cecnduce much to the AnderFandiNG Quer.
of the Statute of 2 R. 2. cap. 5. upon Wwhich this Acion of
Scandalum Magnatum Wag grounded, to confider the Deca-
fionn of the making of it.

I thofe Days, the Englith were quite of another Nature
and Geniug from what they arve at (hig Time; the Con-
ftitution of this Lingdom was then dDartial, and giben
to drms; the vbery Tenures were Dilitary, and o twere
the Serbices, ag Bnight-Service, Caltie-Buard and ¢
cuage. Theve were many Caftleg of Defence in thole
Days i the Dands of private MWewrs theiv Spots and
Patimes were fuch a8 Tlts and Turnaments, and all theiv
Fwployments were tending to breed them up in Chibalry.

@hole who Had any Dependancy upon Noble-merr, vere
enured to Bows and Arvrows, and o fignalize thewmfleloes
in dalour it wag the only way to LKiches and Bonour:
Qrts and £cences Had not %I(Gt fuch Ground 11 the ﬁ%ﬂgﬂ

2 oW
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pom ag now ; but the Commons had almof their Depen-
pance upst the Lo2es, whole Polwer then was exceding
great, and theiv Practices weve confomable to thev
Potuer 5 and this ig the true Weafon why fo feiw Attons
were formerly brougiht for Scandaig, beeaufe when a
dpan was imjured by Wows, he carbed out his own 1ie:
medy by bis Swoed. , , ,

There ave many Seatirteg made againtt riding p2ivately
armed, which dheny uled in thofe Days, to reparr them-
fclbes of any Fnjury dote unito them, foz they Had immes
piately Recoutfe £o theiv Armsg foz that Purpofe, and fel
Dot 02 neber ufed to bang any dtiong fo2 Damages.

This was theiv Rebenges and pabing thus mate them:
feives Judges in their own Cafes, it was reafonable that
they Gould 20 themlelbegd FJultice with their owtr Wea-
pons, But thig Webenge D10 not ulually end in paibate
Duareeds, thcy 1ok Partieg, ingaged their Friends, theiv
@Tenants and Servants on their Sideg, and by fuch
dPeang made great Fagions in the Commontweaith, by
1Beafon whereof the whole HBingdom wag often in a Flame,
and the Government ag often in Danger of being fub’
bereed; fo that Lawg were then wmade againf wearing
Liberies 02 Badges, and againd tiding armed,

This wag the Iifchief of thofe Timeg; to pehent
which, this Statute of R. 2. wag made, and therefore all
povoking and bilifying 4lodg, which were ufed before
to erafperate the Peers, and to make them betake them:
felbes to drms, by the Futent of thig At ave clearly for-
bidden, which wag made chicly to prevent fuch Confe-
quences; fo2 it wag to no Purpofe to make a Law, and
theveby to give a Peer an Aaion for fuch Wozdg, as 4
commoit Perfon might babe befoze the making of the
Statute, and fo2 which the Pecr himeelf had a Vemedy
alfo at the Common Law, and therefoze needed not the
Belp of thig Act,

FE then the Delign of thig Statute wag to Hinder Tucl
Peacticeg ag afozefaid, the nert Thing to be confidered is,
what wag ufual tn thofe Days to raife the Pallions of
Peers to that Degree, and that will appear to be not only
fuch Things ag impozted a great Scandal in themfelves,
02 fuch foz which an Jetion lay at the Common Law, but
even fuch Things ag favoured of any Contempt of theix
Perfong s and fuch ag bought them into Difgrace with
the Commons, fo2 Pereby they took Decalion of 192000-
cation and Revenge.

"Tig true, that very fetw Actions were brought upon thig
Statute in fome contiverable Tyme after #t wag made, fo2

2 though
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though fuch Practices were thereby probibited, the Lo208
p1d not p2elently apply themfeibes ¢o the Wemedy therein
giben, but continued the dDilitary Wayp of Revenge to
wiich they Bad ben accufomed,

dg to the il Objection that hath ben made, he gave
1o dAnfwer to {6, becaule it was not much infited upon
ont the other Side, whether an Jetion wounld iie upon thig
Statute, o2 the bery Wiodg of it are fuflicient Ground
foz an dctiont ; and tig bery well Knotwn, that where-coer
an At probibits an ebil Thing, the Perlon againt whom
fuch Thing i3 done, may maintain an detion,

ThHis Statute confits of Two Pares, the Fixk i3 p20- VideAnte:
hibitozy, viz. That no Man fhall do fo, ¢5c. Then comes the
advitional Ciaufe, and faith, That if he do, he fhall incur
fuch Penalty. *Tig on the firlk Pave that this Acion 8
arounded ; and o it was in the €arl of Northampton's Cafe,
in that Wepot which goes under the Name of the Lozd
Coke'g 12th 4Repo2t, where by the efolution of all the
Fudges in England, except Flemming who wag abfent, {t
wag adjudged, that it was not neceffary that any particu-
far Crime Mould be fyed on the Plaintiff, 02 any Dfence
foz which he might be indicted,

S0 are the dutpozities in all the Tafeg velating to this
Qaton. Fn the Lod * Cromwel's Cafe fop thefe LU0V, * 4Co13b.
You like thofe who maintain Sedition. 11 tlje 020 of Lincoln’s 2 Cro. 196.
€afe, My Lord is a bafe Earl, and a paultry Lord, and keepeth
none but Rogues and Rafcals like himfelf.  Fjn the Duke of
Buckingham’g €afe, He has no more Chriftianity than a Dog.

T the Lod* Marquels of Dorchefter’s Cafe, He is no more * Hjjy, 16,
to be valued than the Black Dog which liesthere. @i tobich Car.2.
TWozds were Beld Actionable, yet they touch not the Per- §%§~ 1239:
fong i1 any Thing concerning the Gobernment, 02 cHATAL Wit o Er.
them with any Crime, but inw Point of Dignity 02 Po:rorin B. &
nout ; and they were all villifying Wo203, and might give
Decafion of Rebenge, , o

dnd fo are the To2ds f02 which this Action is brought,
they are Rude, Aneivil, and Fil-natured; Unworthy, is ag
much ag to fay, Wafe and Fanobie, a contemptible Perfon,
and a dPan of neither Ponour 02 Mevit. And thus to fpeak
of a Robleman, i3 a Veflectton upon the BWing, who is the
Fountain of Donour, that gibes it ¢o fuch Perfong who
are (in big Judgment) deferbing, by which they ave made
capable of adbifing him i Parliament, and it would be
bery difonoutable to call univothy MWen thither,

Tig Whewile a DiMmonour to the Nobility to have fuch a
Perfon to (it among thew ag a Companiow, and to the
Commong to habe their Procedings i Parliament wwanls
wmiteed to fuch Peers; o chat it tends (0 the ™Bonouy nig
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all @ignities, both of Bing, Lodg and Commons, and
thereby @ifcozds may arife becwen the Two Houfes,
which 18 the Wifchief intended to be remedied by this 4,

Then the following U02d8 are agfcandaloug ; fo2 tofay,
A Man als againft Law and Reafon, tmpozig feveral fuch 2cs
done 5 a dRan 13 not denominated ¢o be unwothy by doing
of one {ingie Qets fo2 in thefe TU02DE moe {8 implicd, tYan
to Tay, He hath done an unworthy Thing; fo? the (o283 (e
to vefate to the Dice which the Plaintifi had in the Couns
tiy, ag Lo2d Licutenant, wyich 18 an Dfice of great Ho-
nour, and can any Ihing tend to caule moze Wifcod and
Difturbance in the Bingdont, than (o fay of a great OF:
ficer, That he aés according to the Dictates of his Will and Plea-
fure 2 The Confequence of which ig, that Ye wiil be racher
fcopned than obeyed,

‘gt path ben objected, That the WWo2dS ave general, and
charge Him not with any 4,

Anfw. The Scandal is the greater s fo2 tig 1ot fo bad to
fap, A Man did fuch a particular Thing againft Law and Reafon,
ag to fay, he adts againft Law; which 18 ag much ag to fayp,
Bis conftant Courfe and Pracice is fuch: And tofay, that
the o203 might be meant of breaking a Penal Law,
that i3 a foreign Confiruction 5 fo2 the plain Senfe i3, he
a3 againft the Buown Latws of the Lingdom, and his
Practice and Deligng are fo to do, 02 he will be guided
neither by Law o2 KReafon, :

Object. 4t Bag been objcaed, that the Scandal muft be
falfe; but wwjether true o2 not, there can be no Fuifica-
tion Yere, becaule they are fo general that chey cannot be
put in FTue,

Anfw. e agreed, that no Aetion would i upon this
Statute 1€ the L0208 were tvues but in fome Cafes, the
wivulging of a Scandal wag an Dfience at the Common
Law: Now to argue (as ow the other Sive) that the De-
fendant cannot juftify, and ¢herefoze an Action will not
iie, 15 a falfe Conlequence, becaufe L0208 may be Scan-
dalous and Derogatozy to the Wighity of a Peer, and yet
the fubject dBatter mayp not be put i Fue,

Pe agreed alfo, that Decalional CivcumBances may ers
tenuate and ercufe the WWozdg, tho' ill in themfelbes; but
this cannot be applicd to the Cale in NueRion, becaufle the
dUo2ds were not mitigated: The Defendant pleaded Not
Guilty, and in(ifted on hig Ynnocence ; the Jury bave found
b guilty, which i3 an dggrabation of g Crime; if he
would habe extenuated them by any Dcecalion upon which
they toere fpoken, he Hould habde pleaded it fpecially, o2 of:
feved it in Chidence, neither of which wag done, "

2 This
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Tyis At is ¢o be taken fabouradbly fo2 him againft whom
the (iodg ave fpofien, becaule 'tig t0 prevent great IPif-
cyicfs which may fall out wm the Bingdom, by rute and
uucipil Difcourfes ; and in fuch Cafes 'tig ufuai o2 Courtg
rather to enlavge the Remedy, than o admit of any Crte-
nuation ; £02 which Realons, Pe p2aped that the Plaintif
wight Yave His Fudgment.,

Jt was argued by Serjeant Calthorp o1 the fame Side,
and fo the fame Ched. |

daftrrwards thig Term, all the Fudges avqued this Cale Argument
feriatim &t the Weweh), dud fvk, FJuitice Scroggs fain, THat at theBench,
the Geeatnels of the DPamages givern Mould not prevail
with Yim, cither cn the one Side 02 the other; at the
Common Law, no dction will lie fo; fuch Wiozds, though
fpolicny of a Peer, fop {uch dttons were not formerly
much countenanced : Wut now {ince a Vemedy is given
by tie Statute, Wiodg Mould not be conffrued cither in a

ixid 02 mild Senfe, bur accoding €o the genuine and
natural WPeaning, and agreable to the common Audet:
flanding of all dBHen.

4t the War the Krained Senfe fo2 the Plaintiff ig, THat
thefe TW0203 iMmpozt, He is no Man of Honour; and foz the
Defendant, that they tmpor€ no Scandal, and that 1o moze
wag wicant by them but what may be aid of every Wamn.

"Tig true, tn velpeet of God Aimighty, we are all dn-
wozthp, but the fublequent Claufe explaing whac Un-

wothinels the Defendant ntended, o2 he infers Hhim to
be Unworthy, becaufe he aés againft Law and Reafon.

PNow wmbether the (o203 thus expvlained iy any Crime
on the laintifi, is nert to be confidered; and fe wag of
Dyinion, thac they did fix a Crime upon Hine 5 £o2 to fay,
He is an unworthy Man, {8 a8 much ag to fay, He is a vitious
Perfon, and ig the fame ag to call him a corrupt Man, which
in the Cafe of a Per i3 Aetionables for general Wods
are fufficient to fuppozt fuch an daion, tYough not for
a commenr Perlon. , ]

@o fay, A Man ads againft Law and Reafon, ig no Crime,
if Be do it ignozantly; and thevefoze if Ye had {aid, My
Lord was a weak Man, for he aés againft Law and Reafon, Tucly-
o208 Had not ben Adionable; but thefe Wodg ag Mpo-
fien 3o not relate to his Anderdanding, but o his dBo-
valg: They velate to him alfo as a Py (though the Con-
trary has ben objected ) thac they velate to Dim only as
a MBan, which is tm nice a Diffindion s foz o dillin.
qui® betwen a MPan and §ig Prrage, {8 like the Dikin-
ccion betwen the Perfon of the Bing and Bis Authority,
which Bath benw often exploded 5 the Illodg affet Him i

all Qualities and all Relations, ¢
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9t has been alfo objected, that the Wodg ate 1o ge-
neval; and the Like Cafe of the Withop's Weturn, that a
dPan ig Criminofus, which 18 not cwd: But though they
are geneval in the Cafe of @ Peer, thoy are acionable s foz
to fay of a Wifpop, That he is a wicked Man, thefe are ag
general TWods, and yet an Aeion will {ie.

¢ bas ban alfo objected, ThHat general Wo2ds cannot
be juflified s but e wag of another Dpinion, as if the
Plaintiff, who was Lozd Lieutenant of the County, Had
1aid an unequal Charge upon a IMan, who upon Cowm-
plaint made to fim, odered (uch Charge to ffand. and
that his Will wn Tuch Cafe Bould be a Law: Ff the
Perfon Houid tYeveupon fay, That the Lord had done Un-
worthily, and both againft Law and Reafon, thofe TWo2d8 mighe
bave been jultified, by Mewing the tpecial MWatier, either
in Pleading o2 Chidence,

‘Tig to late now to examine whether an Jetion will 1ie
upon thig Statute; that muf be cakien foz granted, and
thevefoze Wwag not much inliftcd on by thole who arqucd
foz the @efenvant, foz the Quthozities are very plaim,
that fuch Actions have beew allowed upon this Statute.

The TWozds, ag Beve lad to be fpoken, are not fo bad ag
the Tefendant migit (peak, but they ave fo bad that air
Qetion will e for them; and though they atre general,
pet many Cafes might be put of general tWods whic
impozt a Crime, and were adjudged acionable,

The Carl of Leicefter'’s Cafe, He is an Oppreflor: The L 02D
0f Winchefter's Cafe, He kept me in Prifon ’till I gave him a
Releafe ; thefe To208 were heid actionable, becaufe the
plain Fuference from them i3, That they were Oppreflors.
@The Lod Abergavenny’s Cafe, He fent for me and put me
into Little Eafe. Jt might be prefumed, that that Lozd was
a Fuftice of Peace, a3 mokk Prers are i their Counties,
and that what Be 2:d wag by Colour of Big uthozity ; fo
are all the Cafeg cited by thofe who argued for the Plain:
tiff, in fome of which the Wozds were Krained to impot
a Crime, and yet adbjudged acicuables efpecially in the
Cafe of the Lod darquels 0f Dorchefter, He is to be va-
lued no more than a Dog; which are {efs Ganderous (Ao
than thole at the War, becaule the Slander i8 wmoze divect
and pofitive,

3t appears by all thefe Cafes, that the Fudges have
alwaps confirued in Fabour of thele Aaions, and thig
bag ben done in all Probebility to pevent thofe Dan:
acvs that otherwife might enfue if the Loads Gould take
Hievenge themlelbes ; fo2 which Realons Ye heid the G
ticn Wwill tie,

4 Atkins
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Atkins, Juftice, contra. Thig ig not & common Action
upon the Cafe, but an dAction founded upon the Statute
of the 2d of R. 2. upon the Tonfruction whereof the Refos
Tution of thig Cafe will depend, whether the Adion will
lie 02 not. 4nd ag to thac, he conlidered,

1. The Decaflion,
2. The Scope,
3. The Parts of the Statutce.

1. The Dccafion of i€ i3 mentioned in Cotton’s Abaida:
ment of the Reco2ds of the Tower, £ 173. nu. 9 and 1o. Gt
the fummoning of thig Parliament, the Wikop of .
David'g declaved the Caufeg of theiv dPeeting, and told
both the Doufes of the difchiefs chat had happen'd by di-
berg flanderoug Perionsg, and Sowers of Difcod, which
Be faid were Dogs that eat raw fled 5 the dPeaning of
which wag, that they deboured and eat one another: To
paevent which, the Witop defived a Wemedy, and big Re-
quett feemed to be the Decalion of making this Law, fop
ex malis Moribus bonz nafcuntur Leges.

2. THe Scope of the At wag to reftrain unruly Tongues
from ra:fing falfe Reports, and telling Stories and Lies of the
Peers and Great Officers of the Kingdom ; fo that the Drfign
of the 4t wag to paebent thofe imminent Dangers which
might arife and bz occafioned by fuct falfe Slanders.

3. Then the Pares of the At ave Theee, viz. Veciting the
Diience and the Milchict, thenw mentioning the ill Ches,
and appointing 0/ a Penalty,

ffrom whence he oblerhed,

1. That Yere was no new Offence made 02 declared;
fo: nothing w.g probhibited by this Sctatute, but wpat
wasg {o at the Common Law befoze.

Tye Dffences to be punited by this d«, are mala in fe,
and thofe are Offenced againft che dPozal Law s they mul
be fuch in theiv Nature, ag bearing of falle Whitnels; and
thefe are Offences again€ a common Perlon, which he
admitted to be aggrabated by the Eminency of the Perfon
again® whow they were fpoke; but ebery uncibil Wozd,
02 vude Crpreflion fpokien, even of a Great Pan, will ot
pear an daions and therefoze an Action Will not iie upon
thig Statute for ebery falfe Lie, but it mulk be horribie
ag well ag falfe, and fuch ag were pumbable in the
Pigy Commifiion Court, which were eno2mouns Crimes.
12 Cro. 14.

Wy thig Defcription of the Difences, and the Confes
quences and Cfiets thereof, be (aid he could beieer judge

Y whether
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whether the (Wods were aticnable o2 nots and he was
of Dpinion, That the Scatute did not ectend 0 (Wo2d3
of a fmall end tvivial Nature, noz to all Wo08 which
wetre anronabie, but only to fuch Wwhich were of & greatev
ghagnitude, Tuch by which @ifcozd might arile b:rieen
the Loghg and Conmons, to the great Pevil of the Liecalus,
and fuch which were great Slanders, and horribie Lieg,
twhich ave t@ozng purvclely put info thig Statute fo2 the
Agntabation and Ditincon of the Crime; and therefoge
fuch Words which are aticnable at the Common Law,
may not be fo within thg Statute, becaule not Zoirible
great Scandals,

Pe did not deny, but that thele were undecent and un:
cittl CWo:dg, and bevy td applicd to that Bonouvably Perlon
of whom thry were fuskens; but no Wody could think
that they were borrible great Slanderg, o2 that any Des
bate wight arife betwen the Log and Commonz, by
Weafon fuch Wiodg weve {poken of this Peer, o2 that it
Houid tend o the great Peril of the BWingdoin, and the
auich Tefrucion theveof : Duch a3 theie werve not 1ikely

T to be the Chiets and Confequences of thefe o208, and

therefoze could nof be wichin the dPeaning of the Act, be-
caurfe they Do not agte Wwith the Wefcripeion given in it.

2. Pere {8 no new punihment infdiccd on the Offender;
for ac the Common Lavw, any Perfon £22 fuch Dficnices ag
Bevefrr ave deferibed might have been fined and imp2ifoned,
either upstt Fndiament 02 Fnformacion bought againi
biwr, and wo other PuniBGment 18 giben Pere but Fmpei-
fonment.

Coen at the Common Law, Scandal of a Peer might
be puniiable by pillozy and Lofg of Earg, s Co.125. De
Libellis Famofis. 12 Co. 37. 9 Co.59. Lamb’'g Cafe; {0 that it
appears thig wag an Dience at the Comimon Latw, but
aggravated now, becaufe again® an A of Parliament,
wiich 18 a pofitive Law, much like a P2oclamation which
ig fet fo2th to enfozce the Crecution of a Law, by which
the Dffence 1s afterinardg greater.,

He 0id agre, That an daion would Iie upon this Sta-
tute, the theve were 1o expefs Wozds o gibe it to a Peet,
becaufe where there i3 a Prohibition, and a Wirong and
Damage arifeg to the Party by doing the Thing peobis
bited, i1 fuch Cafe the Common Law doth intitle the
Party o an Aaionn, 10 Co. 75. 12 Co. 100, 103. AND {uch
wag tre Refolutton 1 the Carl of Northampton’s Cafe, tpon
Conftrucion of the Law ag incident to the Statutes and
2g the Dfence i3 greater, becaunfe of the dc, and as the
Gecion will Tie upon the Statute, fo the Parey injured wmay
fue i & qui tam, which Pe could not Have done befoze the
wening (g Law, 3. But
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3. But that fuch WWlo203 ag thele wive not geionable at
the Common Law, much 1efs by the Statue; oy the Pe-
fenbant fpokic oniy Hig Fuogment and Dyinion, and doth
not pivecly charge the Plamtif wieth any Thing, and
migtt ekl be refembled to Tuch Caleg ag are tn Roll's A-
bridgment, 1 Part. 57. pl. 30. Which (s a lictie moze folewn,
becaufe adjubned upon 4 {pecial Uerdicts tHe Wods were
Tpoken of a Sjultice of Peace, Thou art a Blood-Sucker, and
not fit to live in a Commonwealth. @Hefe weve not HHeid ac-
tionable, becavfe they neither velate o hig Difice, 02 fiy
any Crime upory Him, Fol. 43. in the fame Wook, Thou
deferveft to be hanged, not attiowable, becaufe it wag only
pis DOpinion,

So obere the tWodg are geneval, without awy parti-
cufar Civcumbances, they mahke no Jmpedion, and qain
110 Credit; and thevefoze in Cro. Car. 111. 1 Roll. Abridgm.
107. pl. 43. You are no true Subject to the King; the Qetion
would nst lie,

gn this Cafe /g faid, the Plaintif ats againt Law,
which doth not zmmg a Pabic (1 Yim fo to 205 and when
odg may ag well be taken in a miid ag in a febere
Senfe, the Rule i8, quod in mitiori fenfu accipienda funt,
Notw thefe (10203 are capable of {uch a faboursbie Con-
frucion, fo2 no woe wag {atd of the Plaintif, thawn
what i Tome Senle wmay be faid of ebery Perfon what-
focver s fo2 who can boall of i Funocency? Who hiwps
clofe i1v all ig Aetiong ¢to Law and Beafon ? dnd to fay,
A Man aés againft both, may imply that he departed from
thofe Rules in fome particulay Cafeg, where i€ was the
¢rrop of hig FJudgment only.

qn the Duhie of Buckingham’s C€afe, Sheppard'g Abridg-
ment, 1 Part, f. 28. viz. You are ufed to do Things againft Law;
and wmentiong a particular fFfad there indwed, becaufe of
Ufage: Of the 1l Pradtice, i€ wag held that an Action Lieg,
but if e bad ben charged €02 doing & Thing agatnd Late
but once, an dction Wwould not lie, ,

Pe then obferbed, hovo the Cafes which have been ad-
judged upon this Statute agree with the Rules he had
infifted o in Yis Argument, which Cales babe not been
many, and thofe too of {ate Timeg, in vefpea of the Qu-
tiquity of ¢he 2Act, which was made almof 300 Pears fince,
Anno 1379, .and fo2 120 Pearg after no Adion wag Lroughts
the Firk that is Repoted wag 13 H. 7. Keilway 26. &0 that
e habe 110 contemporanea expofitio 0f the Statute to guibe
an Dpinion, which would be a great Belp in thig Cafe,
becaule they whomake an 4 belt underffand the MPean-
ing; but notw the ﬂlﬁeanmg muft be collested from the

2

&8s
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&tatute it felf, Wwhich i3 the belk Cepofition, as the Liulc
ig given in Bonham’s afe, 8 Co. Vide the Cafe in 13 H. 7.

The ner: Cafe in Time, 5 the ©uke of Buckingham's
Cafe, 4 H. 8. Cromp. Jur. of Courts, f. 13. You have no more
Confcience than a Dog. Lord Abergavenny againft Cartwright,
it the famic W00k, You care not how you come by Goods; §i¥
both which Cafes, the L0238 charge the Plaintif with
patticuiar dPattey, and gibe a Narrative of fomerhing
of a falfe Stozp, and do not barely ve& upon an Dpinioin.
In the Bithop of Norwich his Cafe. Cro. Eliz. 1. viz. You have
writ to me that which is againft the Word of God, and to the
Maintainance of Superftition. Thefe were Held actionabie,
pecaufe they vefer to Dis Funcion, and greatly defame
pinr, and yet he bad but soo dParhis Pamages. 29 & 30
Eliz. 1 Cro. 67. The Lord Mordant againft Bridges; My Lord
Mordant did know that Prude robbed Shotbolz, and bid me com-
pound with Skotbolt for the fame, and faid, He would fee me fa-
tisfied for the fame, though it coft him an Hundred Pounds
which I did for him being my Mafter, otherwife the Evidence 1
could have given would have hanged Prude . Thefe (o203
weve heid acionable, and 1oco l. Wamages given; and in
all the other Cafes which habe been mensioned uyon this
Statute, and wiere FJudgment wag given foz the Plauts
tiff, the (U028 always charge him with fome pavticular
ffact, and are pofitive and certain, but where they are
voubtful and goneral, and fignify. only the Opinion of
the @efendant, they are not adionable,

The (Wods 1 the Tale at War, neither relate to the
Plaintifl ag a Peer, 02 a Lo Lieutenant, and charge
him twith no particular Crime; fo that from the Jutyo-
vity of all chefe Cafes, he grounded His Opinion that the
detion ould niot {ic s and ye faid, §f Laws Houid be ex-
pounded to weack People foz WWodg, inftead of remedy:
tng one dPifchief, many would be introduced 5 fo2 in fuch
Cafe they would be made Snares fo2 MPen,

The Lat doth bear with the Infirmities of Pen, as
Religion, Bonour and Uectue doth in other Cafess and
amongft all the crcelient Rualitieg which adown the No-
bility of this Nation, none doth fo much ag forgiving of
Fujuricg: Solomon faith, That ’tis the Honour of a Man to
pafs by an Infirmity ; Wwhich if the Plaintif Gould tcfufe,
pet the Defendant (i€ be thinks the Damages exceflibe)
1g ot without hig Rewmedy by detaint, foz he faid, he
could Mew where an detaint was brought again®t a Jury
foz giving 6o 1. Pamages.

4 {Be
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Pe farcher faid, That he could not find that any Fudg:
mene fad ben cither veferoed oz avvelted upon this Sea-
tute, and tigevefoze 1t wag fit that the Law Gould be (et-
tled by fome Bule, becaufe ’tig & wzetched Condition fop
eeople to Tive under fuch Civeumdances, ag wot €0 Kuow
bow to dewcan themfilbes Comards a Prer s and (ince no
Limits Pave beew Pithereo prefevibed, tig i€ there Hould
be fome now, aud that the Court houid go by the fame
Ruleg fnw the Cafe of a Peer, ag in that of a common
Perlon s that i3, not to conftrue the Wods adionable
without fome particular Crime charged upon the Plain.
tiff, o2 unlefs he alleoge fpecial Damagess £o2 whish Kea-
fong be Leld that thig Action would not lic. |

Wyndham, Fuftice, accoded with Scroggs; and the Chief
Fullice North agreed with them in the fame Dpinion,
fig Avgument was, viz

Fivlt, He faid that He did not wonder that the Pefendant
mave His Cale o {olemn, being 1oased with o great Da-
mages ; but that ig Dpinicn Hould not be guid:d with
that 02 with any Rules buc thofe of Law, becaule this
D1d not concern the Plamtiff alone, but wag the Cafe of
all the Nobility of England; but 1ct it be never {o general,
and the Conbentences 02 Fuconbeniences neber {o grear,
ye would not upon any fuch Confiderationg alter the Lat,

Be faid, that no detion would lie upon this Statute,
which would not e at the Common Law s fo2 where a
Statute probibicg a Thing generally, and no particular
dPan ig concerned, an Dfence againft fuch 8 Law ig pu-
nibable by Fudicment s but where there i8 a particular
wawage to any Perfon by doing the Thing probrbited,
there an Acion will Hie upon the Statute, and o it will
at the Common Law. , , N

@The Wowg therefore which are adionable upon thig
Statute, ave fo at the Common Law.

Thig Statute extends ondy to Peers 02 other great Di-
ficerg; now every Peer, ag fuch, 18 a great Dfficer, he hag
an Office of great Dignity, he (8 to fuppoyt the BLing by
his Advice, of which he {8 made capable by the great ¢:
minency of hig Weputation, and thevefoze all Words
which reflect upon Hhim ag he 18 the King's Counfelloz, 02
ag Beig a Man of Ponour and Dignity, are accionable
at the Common Law. ' y

g the opdinavy Cafes of Diicers, 'ti3 not necellary to
fay that the (0208 were fpoken velating to hig Office, ag
to fay of a Lawyer that He isa Sot or an Ignoramus ;q??' Df?

Tradete
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*Sid. 233,

@ravefman, He is a Bankrupt, the Qetion 1ieg, though tie
iozdg were not fpoken of either ag a Lawyer 02 &
Tragelman,

Pe did not think that Fudges twere to teach Men by
what Rules to walk, other than what Bid velate to the
patticular dDatter before them, all other Things are gra-
tis dicta : feitber would e aliow that Dilindion, that an
detion would not lie wheve a doan fuoke only his Opi-
nicw; foz if that Mould be admicced, it would be very
ealy to fcandalise any 9Pan, as, I think fuch a Judge is cor-
rupt, 02, I am of Opinion that fuch a Privy Councellor is a T'rai-
tor: And can any dPan doubt whether thefe 02 fuch Like
lovg are actonable 02 not, becanfe fpoken only in the
Senfe of the Perfon? Tis true, in fome Cafes whore
a 9Pan Tpeakis His own particular Difefeny, an Action
will not Yies as i€ J fay, I care not for fuch a Lord; but
that differs much where a Pan fpeaks his Dpinion with
Refevence o a Crimes fo2 Dpiniong will be Tpead, and
will yabe an implicic Faith, and becaufe one PPan be-
Tieheg it, another will; and ’tig upon thig Ground that
all the Cafes which have been Guce the Statute arve julli-
fied 5 and fo wag the Iate Cafe of * the Aarquels of Dor-
chefter, He is no more to be valued than the Black Dog which
lies there, which twere Tlo2dg of Bifeffeems, and oniy the
Dpinion of the Defendant; in wiich Cale Judgment was
affivmed in a Tdrit of Crrog.

Object. ¢ it be objected, to what Putrpole this Statute
was made 1€ no etion lieg upon it, but what {ay at the
Common Lal. :

Anfw. The Blaintif now upon the Statute mul pro-
fecute tam pro Domino Rege quam pro feipfo, thich He
couid not o at the Common Law. dud it bag been
Beld in the Star-Chamber, @That if @ Scandalum Magnatum
be brought upon thig Statute, the Defendant cannot ju-
fify, becaufe 'tig boughe qui tam, e and the Ling (g
concetned; but the Defendant may explain the Wodg,
and tell the Dccafion of fpeaking of them s if they arve
true, they mull not be publifed, becaufe the Statute wag
to pebent Difco2ds,

Obje&. Thefe TWo2dg carry in them no Difelfwmn,

Anfw. decoding to & common dnderkanding, they ate
Wozds of Difrelped and of great Difelfem ; 02 °tig ag
much ag to {ap, THat the Plaincif i3z a War of no Donour,
be i3 one who Iives after hig ovwn Wl and {o i3 not fic to
be employed under the ing : ¢ any precedent Difcourfe
bad qualified the fpeaking of thele TWods, it ought to Habe

been Metww by the Defeudant, which 3 not done ; and

4 there:
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therefore e concluded that the Tozds, notwithlanding
what wag objected weve accionabies; and o by the Dpi-
nion of Bim, Wyndam and Scroggs, Julkices, Fuigment
was aiten fo2 the Platntif.

Atkins, Juktice, of a contrary Opinion,

Anonymus.

2 2ction of AMaule, Wattery, Wounding and falfe Amendmene
FJuwprifomment for an Pour was brought &g ingafieraDe-
the Defendant, WHo pleads, quoad venire vi & armis POt 0 e
Guilty; and ag to the Jmpifonment, he jultified ag a et fore Judg-
vant to the Sberiff attending upon hHim at the Time of mens given,
the Aflise, from whow be veceived a Command to baingsood
the Plamntif (being another of the Sbheviff's Serbantg)
frow the Conbenticle, where finding of bim, e (o wit,
the @efendant) did molliter manus imponere upsn the Plain-
tiff, and bought bim befoze Yiz dPalier, qua eft cadem
ic:ranfgreif%o: @o thig the Plambiff demurved, and Mewed
92 Cairfe,

1. That the Subftance of the Tulkification i3 not good, 2 Cro. 360.
becaufe the Serdpant could not thus julkify, tho bis Pa-
fter mights fo2 the Lo2d may beat yis Uillain without a
Caufe, but if e command another to do it, an Axion of
Watcery 1ieg again® him. 2 H 4.4 But though this
might babe ben god if well pleaded, pet *tis not good ag
pleaded Heres To2, '

2. The Defendant fagtb, quoad venire vi & armis §of: Harding
@Guilty, but faith nothing of ¢the Wounding which can- 274 Ferne,
not be juffificd, and therefoze thiz Plea i3 not qoods fop Folex
which Reafon it was clearly velolbed that the Plea wag
fil, but the Court inclined that the Subfance of the Plea
wasg wel enougd.

The CHhiet FJutice and Fufice Scroggs wete of Dpinisy,
That a Fan may as well fend fo2 hig Serbant from a
Conventicle ag from an Qle-Boufe, and may hep him
from going to cither of thofe Places: And the Chief Ju-
ftice faid, That he once hinetw it to be Pave of a Warriage
Agreement that the Tife Mould Have Leane €0 go to &
Conventicle, A
But tn thig Cale, Leabe wag giben to amend the Blea, Sid. 107,
and put in quoad vulnerationem fNot-Guilty; and i€ wag
peld, That though the Parties Had joined in Dewut:
rer, vet the Wefendant might Habe Libevey €o amend be
foze FJudgment given,
2 Singleton
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Singleton werfiss Bawtree Executor.

"raverfe Sfumpfit again® the Defendant ag Crecutor, Wwho
mult be pleads the Teftator made one J. S. Crecutor, Wio
where the  1agpen tye (il and took upon him the Execurion thereof,
Charge ' and admimiftred the Goods and Chattelg of the Teffatoz,
tion s and fo concludes in Abatentent, Et petit Judicium de Brevi,
vot fully  Wwith an Aberment that J. S. Superfles & in plena vita exiftit.
sniwered. @ this Plea the Plantif demurred, becaufe the De-
fendant ought to babe traberfed abfg; hoc that he wag Cr-
ccutoz, 02 adbminiftred ag Grecutoz, and o are all the Plea-
dingg. 9 H. 6,7. 4H 7. 13. 7 H. 6. 13.

But Serjeant Pemberton for the Defendant faid, That
theve i3 4 Diffevence Ywhen Letters of Admuiniktration are
granted in Cafe the Pavty die Inteffate, and when a dPan
matkeg a Will, and therein appoints an Erecuto, fo2 iy
that Cafe the Crecuto? comes i immediately from the
Death of the TeRators but when a Man dieg Fnteffatr,
the Dzbinary bath an Futeret in the Goods, and theve-
fozc Do who takes them, i8 Executor de fon Tort, and mayp
be charged ag fuch; but *tis otherwife where there is a
il and a vightful Crecutoz, Wwho probeth the fame s fo2
he may iing a Trober againk the Party foz taking of
the Tekator’'s Goods, though he never Yad the acual Pof-
feflion of them; and thevefoe the Taking in fuch Cafe
will not make a dDan Executor de fon Tort, becaufe ¢here
is another lawful Crecutoz: Wut "ti3 true, that i€ there
be a fpecial Adbminittvation, tig othevwife;ag if a Stranger
voth take upon Yim o pay Rebtg o2 Legacies, o2 to ufe
the Pntellate’s Goodg, (uch an expefs Adminikration will
make him Exccutor de fon Tort, and liable; and i Read's
Cafe, 5 Co.

So in thig Cafe the Defendant pleads, that J.S. wag
Erecuto?, Wwhich prima facie difcharges him; foz to make
bim chargeable, the Plaintiff ought in hig Weplication
to fet forth the fpecial Adminifration, that though there
twag an Crecutoz, yet befoze he affumed the Erecution
02 p2obed the TWiil, the Defendant firk took the Goods, by
which be became Crecutoy of his own TWrong, and (o
bath brought Himfelf within thig Diktinction, ( which
wag the Truth of ¢hig Cale) aud that would habve put
the dDatter out of Wifpute; which not being done, He held

the Plea to be good, and fo p2ayed FJudgment fo2 the De-
fendant,
2 The
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THhe Court were of Dpinion, that prima facic thig was
a good Piea s fo2 wiere a Man* contelles and avoids, he*2 Sand.28,
need not tvaberfe, and here the Defendant fad avboided
big being chargeable as Exccutor de fon Tort, by faping,
Ihat there wag a rightful Cyrecutor who had admnifred
the Teftator’s whole Ehates but the Surmife of the
Plaintiff and the Plea of the Wefendant being both n
the * Affivmacive, no Fhue can be joined thereow; and*2Croszs.
thercfore the Oefendant ought to habe traterled that pherlySidigr
wag Crecutoy, o2 ehet adminifred ag Grecutoy, tie rathey * > 33%
becaufe big Plea gives no full Anlwer to the Charge in
the eclaration, being charged as Erecutoz, who pleadsy
that another wag Crecutoy, and both thele Matters might
be true, and yet the Wefendant Liable as Exccutor de fon
"Tort, which (notwithRanding Iniquum non eft prafumen-
dum) may be well intended here; and fo Fudgment was
giben againft the Defendant cthat this wag no good Plea.

Adams wverfus Adams.

D@B@ upon Wond to perform an Award, fo that it be Award, Ex
made befoze 02 upon the 22d Way 0f December, 02 €p ceptions
choofe an Umpire, _thereunto

The Defendant pleads no Award made: THe Plaintif
teplies and fecg fog(h an Avard, and afligng a Beacy:

The Defendant demurs, ,

1. That bere i8 no good Award, becaufz the Arbitrators Mod. Rep:

were to make 1€ befoze 02 upon the 22d Way of December, 274
and if they could not agree, to chofe an dAmpive: NOW, 4. 153
the dward fe £026h in the Replication wag made by an
dmpire chofen affer the 22d Dayp of December, Wwhich the
QArbitratos Had not Power by the Submiflion to choofe,
Sed non allocatur, becaufe they might Hhave made their 4-
ward upon the 22d Day of December, and therefoze could
not choofe an Ampire 'till afterwards; foz their Power
wag only determined ag to the making an Award. ,

2. Wecaule the Ampire recites, that the Parties fubmie: Antea
ting Had bound themfeibes to fand to Hi3 Award which
ig not true, Sed non allocatur, becaude '¢is but Recital,

3. The Awoard i3, That the Defendant Mould pay the
Plaintif Two Sumg at feveral timeg, and that febeval
Releates Mall be given prefently, and {o the Wond and the
dPoney would be difcharged ; and fo2 that Reafon the A-
warding the Releafe was void againk the Plaintif, mﬁJ?Mod. 264
by Confequence there is notb%ng on hig Side t9 he dome 8 afta, 309.

an
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and the Coutt were all of Opinion, that fo2 this 1ak Rea-
fon the Award wag not good, ,

- Serjeant Baldwyn, who wag of Counfel foz the Plain.
tiff, faid, That it wag an Creeption which he couid not
anfwer if true, buc fad, that the Award was not €hae
Releales Mould be gibew prefently, but that the dhoncy
fould be paid and Relealed giben : By which it appears
by the very dPethiod and D2oer of the dward, that the ge-
neral Weleales were not €0 be given "cll atter the dDoney
paid; and that being the Cafe, the Court were clear of
Dpinion, that it wag well enough; and fo FJubgment
iwag given foz the Plaintiff, |

Brook werfus Sir William Turner.

Feme Co PD a Profibition to the Spivicual Court o p2ove the

vert madéa § (I of Philippa Brooks by &it William Turner jer &;-
Will and _ pcuitp:
forpea o @ @rial at the Bar was hav, i which the Cafle was,

and good,  Viz. That James Phillips, by T 11 TWriting Datcd 24 Apri-
lis; 1671. inter alia gabe to Philippa §02 Life, in {icwr and full
of Der Dower, all hig Bouleg i Three-Crown-Court iy
Southwark, purchaled by him of one B2, Keeling; another
Poufe in Southwark purehaled of one B2, Bows, and all
Yis Poufes in New Fifh-Street, Pudding-Lane, Buttolph-Lane,
Beer-Lane, Duxfield-Lane; and Dowgate, London; and 8ied,
That aftevivatrds there being 3 Treaty of dBarriage be-
tween the Plaintif 992, Brooks and Philippa Phillips, it was
agreed, that all the faid Doufes and Rents, and Pofics
thereof, and all Debtg, ready dDoney, Fewels, and other
real and perfonal Eate whatfoeher, 02 werein Philippa,
02 any in Truft for bher, were inteveRed op pofiefled,
mould at any Tume as well befoze ag after the MParriage be
ﬁéfpofzb in fuch manner ag Hould be agred on beiween
thom,
dnd thereupon by Fndenture Triparvtite betiween Py,
Brook of the fivff Pare, the faid Philippa Phillips of the fecond
att, and William Williams apd Francis Gillow of the third
are, reciting the {aid Will of James Phillips and the faid
Ggrement s the faid Philippa in Confideration of a Spil-
ling paid to fier by Williams and Gillow, did with e full
and free Confent of the fa1d Edward Brook the notn Plain:
tiff, qrant, bargain and fell to the faid Williams and Gil-
low all the Taid Poufes debifed by the 1ok TWill of ehe faid
James Phillips, inn Tyuft that the faid Truttecs MHould per
mif fer to veceibe and enjop the wiole Wents and %%;sﬁtsf
3 0
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of all the Loufeg purchalid of 9. Kneeling, and of all the
Boufes i Beer-Lanc, and of Two of the PHouleg {11 Broad-
ftreet in tie Podeflion of James and Worlley, and tie Quar-
ter’s Bent only oue af Chriftmas thent 1laft patt, and no
moe, fabing to Philippa all fopmer Rents and Ariears
thevesf to be toceibed by ber, and not by 9B2. Brook, and
to be {mployed ag thevein after wag nentioned.

dnd upon thig farther Truf, that after dP2, Brook's
Peatl, it cale the Taid Philippa furbibed, that thew the
Trufes Mould permit Philippa and fer AMigns from Time
to Time to grant, fell and vifpofe of the reft of the Pye-
mitles, and all others whereof He wag feifed oz poleiled,
as e Gould think fit; and alfo to veceive, dilpole of and
errjoy all the Wentsd and Profitg of the Premifles (not
thereby appointed to be received by the Plaintif) fo2 her
only particular and fepavate Qfe, and not 02 ths Ufe of
the Plaintiff, without any QAccount to be givenw €02 the
fawe, and not o0 be accounted any Pare of dB2. Brook's
Eate; and that che Acquittanceg of the faid Philippa be
good Difcharges againk the Plaintif; and the {aid Tru-
g to join with Philippa 11y the Sale and Bilpolition of
the Premifles.

and Philippa inn farther Confidervation of the faid Par-
riage, agreed to pay ¢o D2, Brook on the Day of dParriage
150 L. and to deliber bim feveral Wonds and Secutities
fo: MPoncy tn the faid Inventure particularly named,

And the faid Philippa in farther Purfuance of the faid
Agrement, and in Confideration of a Shilling paid to
Ber by the faid Trufes, viId with the like Aflent afign
to them all yer Fewels, Wings, doney, &e. and other per
real and perfonal Eate, upon Trul chat they Mould per-
wit er to enjoy the Tame to her oton feparate and difinct
{fe, and to difpofe theveof from Time €0 Time as well
befoze the Taid darriage as afterwardg, as the Mould
think fic without any Jecompt, and fo2 want of fuch Li-
mitation o2 dppointment, in Trulk for ber, her Crecu-
torg, Aaminifratorg o2 Aigns; and the Plaintid not to
pindet 02 impeach the fame, and not €0 be taken as any
Part of hig Citate, 02 be Tubjet to Pig Debty, Legacies
02 Cngagements. ,

And the Plaintiff cobenanted, That if the Warviage toF
effect, the Truttes Mould quietly enjoy the Premifles, and
Philippa to difpofe theveof without Troubic 02 WoleRation
by him, Dig Crecutors, &c. and that Philippa ( notwity.
fanding the Marviage) Houid at any Time, eityer befoze
o2 after, Pabe Liberty by Deed 02 Whll in Wviting by Her
publithed in the P2efence of tzmo 02 moge credible dditnefle

2 feg,
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fcs, 02 otherivife howfoebey, at fer Pleafuze o gibe and
pifyoflz of all Ber veal and perfonal Clate, Goodg, Chattels,
&c. whereof fie was poflelled befoze the faid intended Mat:
viage, 02 at any Time after, oz any other Perion in Trul
fo2 hev (except fuch Part thereof as was thereby agred to
be paid to, and received by the Plaintif) to fuch Pevion 02
Perfons, and to fuch dfe and Ales, Intents and Pur-
pofes ag Me Mould think it, and that the Plaintiff Houid
%ﬁmt theteunto, and not nmpeach the fame in Law 02
quity,

The Warviage MHo2tly afterwards took Chect, and Phi-
lippa by CAill in QWriting gabe all her Cate away in Le-
gacies and Chavitabie Afes, and Me debifed to the Plain-
tiff 20 1. to buy him Pourning, and gabe to Sir William
Turner e Defendant roo 1. and wade him Crecutor; and
e debiled to D2, Hays and to 992, Grace 201 a-piece, whom
e made Dberfeers of hev WIll, and died, There wag
neither Date 02 Witnefles ¢o thig WU, fadbe only the
deonth and Pear of our Lod therein mentioned; and
that thig CUill not being probed in the Spivitual
Coutrt, the Plaintiff mobed for a Probhibiction, and the
Defendant took Jue upon the Suggehion,

TIn which Cafe, thefe Points were refolbed by the Court:

1. gt there be an Agreement befoze Marriage that the
{ife may make g W, if Be o fo, tig a good CUill,
unlefs the Busband vifagres; and his Confent hall be
implied till the Contrary appear. Gnd the Law i3 the
fame though e hinew not when e made the Lill, which
when wmaoce, tig in this Cafe ag in otherg, Ambulatsry
till e Brath of the Wife, and hig Wiflent thereunto s
but if after her Drath Pe voth confent, He can neber af-
tevwatrdg vifient, 02 then he mighe 00 1t backwards and
fowardg in infinitum.

2. i the Pugband would not Lave fuch Uil to Kand,
Ye ought peefently after the Death of the Wife o Mew
g 2ifient,

3. € che Dughand confent that hig Wife Hall make a
will, and accodingly Be doth make fuch a Will, and dieth,
and if after Per Death he comes to the Crecuto named in
the CUill, and Tems to approve her Choice, by faying, He
is glad that fhe had appointed fo worthy a Perfon, and fenied
to be fatizfied in the main with the TWill, and recommen-
oed a Coffin-maker to the Crecuto, and a Goldimity fo2
making the Rings, and a Derald-Painter fo2 making the
Cleutceons ; this 18 a good dflent, and makes it a good
aaill, tho’ the Busband when he fees and readg the il
being theveat ditpleafed ) oppofes the Probate in the %pii
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ritual Court by entring Cabeatg, and the like ; and fuch
wifagrement after the former Afent will not pure the
aill, becaufe fuch Affent ig good tn Law, though Be
knoww not the pavticular Wequelks in the TWill,

4. {Tpen there g anerpefs dgreenient op Confent that a
CUoman may make a TWill, atictle 9200 will be fuficient
to make out the Continuance of that Confent after ber
Peath s and it will be needful on the other Sive to prove
a Pifagrement made in a folemn Panner, and thofe
Things which plove a Dillatisfaction on the Busband's
Patrt may not pzove a Wifagrement, becaule the one (s to
be moze formal than the other ; fo2 if the Pusband Hould
fayp, that be hoped to et afide the TWill, 02 by a Suit 02 othets
wife to bzing the Crecutog to Tevmsg, tHis (8 not a Willent.

Sir Robert Howard «werfus the Queens Truftees and
the Attorney General. 1z the Duschy.

' I%Dﬂ a Wil exhibited in the Dutchy Court; the Due- Jones 126

ftion wag, (Whether the StewardBHip of a FPanoy
wag grantable in Reveron o2 not?

The Atconey General and the Nueenw’'s Counfel, Butler
and Hanmore, Yeld that it was not: But Serjeant Pember-
ton and 992, Thursby would habe argued €o the contrary ;foz
they faid it might be granted in fee, 02 fo2 any lefs Clate,
and o itr Rever(ion, fo2 (€ may be executed by Deputy,

But this Quefion avifing upon a Plea and Demurrer,
the Debate thereof wag vefpiced ‘till ehe Bearing the Caute,
hich was the ulual Pzacice in Chancery, a8 North, Cljief
Fukice, who alliffed the Chancelloz of the Dutchy, in-
fomed the Court. ‘

and Be faid, that in all Courts of Cquity the ufual
Courfe wag, When a Will 13 exhibited to have dPoney de-
creed due on & Wond, upon a Suggelion that the Wond
i3 1off, there mufl be Dath made of it, fo2 otherwife the
Caufe ig properly triable at the Common Law; and fuch
Courfe i to be obferved in all the like Cafed, where the
Plaintiff by Surmife of the Lois of a Dwd dzaws (Pr
efendant into Cquitys but if the Cafe be pzoper in itg
own Nature fo2 a Coure of Confeience, and in Cafe where
the Pred I8 not Toff, the Hemedy defived in Chancery could
not be obtained upon a Trial at Latw; there, though it be
alledged that the Deed i loff, Dath need not be made of
it: Ag if theve be a Deed in which there 18 a Cobenant fo2
farther Adurance, and the Party coued wn Cauity, and
pays the Thing to be done 11w Specie, there 13 no 1ed of
an Dath of the Lofg of fuch Deed, becaufe if i€ ig iwé

0
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1off the Parey could not at Latw have the Thing fo2 which
be prayed Relief, for e could only recober Pamages.

Note alfo, That e faid in the Cafe of one Oldfield, That
it wag the conffant Practice where a WBill ig eribited in
Cquity to fozeclofe tie Wight of Wedemption, if the dRout-
gago? be fozeclofed Pe pays no Coffg; and thoug)h it wag
urged fo2 him that be Hould pay no Coffs 1n this Cafe,
becaufe the dPortgagee wag dead, and the Peiv within
dge, and the MPoney could not fafely be paid without a
Decre 5 yet it being neceflary fo2 him o come into Cqui-
1y, Be mufl pay foz that Neceflity,

Note ai{o the Diffevence betwen a Moztgage in Fee, and
foz Pearg; fo2 if 'tis in Ffee, the Mortaago? cannot have
a Reconbepance upon Payment of the Goney, till the
Deir comeg of dge,

¢ was agreed in thig Cafe by the Court, That if cthere
be Tenant for Life, Bemainder in Fee, and they join in a
Deed purporting an abfolute Sale, if it be pobed to be
but a dPortgage he Ball babe hig Etate foz Life again,
paying pro Rata, and acco2ding o hig CHate; and fo it hall
be in the Cafe betwen Tenant in Dower and the Peir,

Lloyd verfus Langford.

£2 a Special Aerdict, the Cale was, viz. A. being Tenant
in ffee of Landg, demifed the fame to B. for Seven
Pearg, B. re-demifes the fame Landg to A. for the faid
Term of Seben Pears, veferving 20 L Rent per Annum. A,
Dies, his TWife enterg ag Guatrdian to the Peir of A. Her
Son, and receibeg the P2ofits. B. brings Debt againt her
ag Crecuttiy de fon Tort, in tie Debet and Detinet; and
whether this Accion would 1ie 02 not, was the Quettion.

Serjeant Baldwyn, ho argued oz the Plaintiff, Geld,
that it did ¥ie, fop though the Went in thiz Cafe veferbed
0id not attend the Webevlion, becaufe the Lefew Had afs
figtied ober all hig Term, pet an Action of Debt will tie
fgzptbat Rent upon the Contrac, Cro. Jac. 487. Witton
verfus Bye, 45 Ed. 3.8. 20 E. 4. 13. Coberant will 1ie upon
the L0220 Yielding and Paying.

Jt then bere I8 a good Bent referbed, the Wife wyo re-
cetbes the Profits, becomeg Erecutyiy de fon Tort, and 1o
18 liable to the Payment,

Ft bath beenr held eheve cannot be an Grecutor de fon Tort
0f a Term, but the Modern Dpinions ave otherwile; and
1t was Held in the Cafe of Porter gnd Sweetman. Trin, 1653.

3 i
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in B. R. 4nd that an Action of Debt will lie again® Him.
Fndeed fuch an Crecuog canwot br of a Terw in futuro,
and that 15 the Relolubionw in Kenrick and Burgels's Cafe,
Moor Rep. T@Yere tn Clectment upon Not Guilty vicaded,
it appeaced that one Okeham Bad a Leale fo2 Pears of the
Landg i queftion, who died FPnceRkate, Wwhich Leale Hig
quife adigned by Parol to Burgels; and thn He tafies out
Letters of ddminiration, and afligns it agaii £0 Kenrick,
who by the Opinion of the Court had the belt Titie.

But if one enter ag Crecutor de fon Tort, and fell GmWdS,
the Sale i3 good 5 Wwhich wag nat {o tn thig Cafe, becaule
there wag a Terwe {n Revevfion, whereof no Cutry couin
be made, fo2 which Reafon there could be no Erocutor de
fon Tort to that, and thevefoze the Soale to Burgels Defoze
the Admimbration wag held void.

and that there may be an Crecutoy de fon Tort of § Tevnr,
theve wag a late Cafe adjudged in Trin. 22 Car.2. betei
Stevens and Car, Which) wasg, Leflee for Pears rending
Rent dies Futekate, hig Wife cakes out Lecters of domi-
niration, and aftevwards marrvies a fecond Bugbano,
the Wife dies, and the Dusband continues in Polledion
and recerbeg the Profics: Ft was agreed, that £o2 the P2o-
fitg receibed He wasg anfwerabie ag Creciztoz de fon Tort,
annﬁrbgt Wook of 10 H. 11. Wag cited ag an Quthoity to
p2obe 1€,

Pemberton, &etjcant, fo2 the Defendant, wonid 1ot 1- Ex parte
dereake to anfwer thefe Pointg which are argued on the Dek.
otiier ©ide, but aomitted them to be plain again® him,
foz Bie did mot doubt but that @ebt would {ic upon the
Contrac, where the whole Term wag afligned, and that
there may be an €recutop de fon Tort of a Term s but he
faid, that which wag the pancipal Point in the Cale wag
not fiveed : The Queltion was, Wihether an daion of
Debt will tie againd the Defendant ag Erecutor de fon
Tort, where there 18 no Term a¢ all; €02 't1s plain there
was none it Weing in thig Cafe, becaule when the Lellw
ve-demifed his wihole Tevw to the Lelloz, that mas g Sur-
render in Law, and a3 fully ag if it Bad ben acually fuvs
rend2ed ; and therefore this was quite diffievent From the
Cafe, where Leflee fo2 Pears makes an AMignwent of big
whole Term to a Sevanger, Debe will Lic upon the Cou-
tract theve, becaufe s Futeve® pafles to him in Veberfion,
ano as to this Purpole a Term 13 in efle by the Contrac of
the Partics, and fo it Wouid heve againd the fivlt Lelloz,
who was Ledw upon the He-demile; but now becauie of
the Surrenoer, the Dedv 15 intityuied ¢o enter, and the PHo-

tyes



176

Hilly. 28 & 29 Car. II. In Communt Banco.

Wardfhip
cannot be
where
there is no
Defcent.

ther, who is the Defendant, entersg in his Right ag Guar-
dian, which he may lawfully do.

Tt therefoze Debt only lieg upon the Contract of the Te-
Rator, as in truth it doth where the whole Term ig gone,
the Plaintiff cannot charge any one ag Erecutog de fon
Tort {11 the Debet and Detinet.

Aud the whole Terwr i3 gone Yere by the Re-demife,
which ig an abfolute Surrender, and 1ot upon Condition,
fo2 in fuch Cafe the Surrendevor might have entred fo2
Non-performance, and fo it might babe ben rebibev:
dAnd of thiz Dpinion Wag the whole Court in both Points,
and would not hear any farther Argument in tYe Cafe,
the plaintifi abing no Wemedy at Law, the Court told
bBim that Yo might feh fop Helief in Chancery, if Be

thought ¢,
Harman’s Ccyé.

£ Cobenant the Weeach alligned wag, That the Defen-
panc 01d not repatr : Pe pleadg generally quod reparavit
& de hoc ponit fe fuper Pattiam, tht8 wag heid good after a

detdict,
Quadring werfus Downs €9 al.

Iﬂ) a Wit of Right of TWard, the Cafe wag, viz. Sir
William Quadring being feifed of Landg in Ffe, by Ded
and ffine, fettleg them upon hig Son William and pis
aife foz their Libes, the Wemainder to the fecond Son
in ail, with diberg Remainders ober. The Grandfather
Dteg, the Father and dPother dies, the cldelt Son dieg
without FAue, and fo the Land came to the fecond Son,

The Plaintiff intitles himlelf ags Guatdian in Soc-
cage to the Wardip both of the Perfon and Lands of
the Infant, whom the Defendant detained, and Serjeant
Newdigate f02 him demurved, becaufe where theve 18 no
Pefcent there can be no Warddip, for the fecond Son is
i by Purchafle and not by defcent, fo2 here is no Wen-
tion of the Reverfion in e, and therefoze it may be in-
tended that it wag conbeped atvap. and befides, (f it
Mould be intended to continue to &ir William Quadring the

‘@Gandfather after thig Settlement, vet it cannot be thoughe

3 to
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to befcend to the CHard, becsule "oz not f2id who wag
ey for thougd it be (atd, that the Facher of (he Ward
wag Son to &ir William, yet "t wot {aib Sou and Beiv,
and of that Dpinion was the whole Court in both Points;
fop tycve muft be a Defcent, 02 elfe cfere can be no tdard-
frip; and it doth 1ot appear that any Welcent was peye,
beeanfe tig not Ta1d that ehe Weberlion Did befcend, no who
wag Pesv to &1r William ; which the Plaintif percetbing,
prayed Leabe (o amend, and it wag granted, \

Fu thig Cale it was {atd at the Bay, that one mighe be
o (Ward tn Soccage, though be be in by Purchale, toz the
Guardian {3 0 huve 1o Profit, but i3 only & Curatoy, to
po 2l 02 the Wenehit of the Ward ; and fo there nwd be
no Wefcent, a8 18 necelary in the Cafe of a TWard in Chi-
valry; £o2 that being i velpedt of the Tenure, the Guar-
Diay is to pabe Profit, -

The Loxd Chief Julice North faid, He hinew where theve Nota:
wag fome Doubt of the Sufliciency of the Guardian in
&ocage, that the Court of Chancery made Him gibe good
&courity.

Harding verfis Ferne:

1 an detion of Affault, Battery and Imprifonment, *¢{H ¢He Antea Ans:
I Plaintiff Had paid 11l 10s. THe Defendant plegdg vymus
and juftifics by Weafon of an Erecution, and a Watrrant
theveupon €02 1x L and doth not mention the ros And

upon Demurret fo2 this Caufe, Fudgment wag giben fo2

the Plaintif upon the vt Opening, Lecaufe it appeared

the Sofesdant took woze than wag warranted by the Cr-
geutiott,

Ellis werfus Yarborough Sberzf of Yorkfhire.

N an Adion of Efcape, the Plaintiff fetg fo26h, ThHat the Cafe lies
E Sefendant arvefted a dPaw upon a Latitat Divected to gggsagg;gﬁ
pin at the Suit of the Plaintifi, and afterwards (ufitied though he
pim t0 go at Tavae, , ‘ take infuffi-
ate Defendant pleadg the Statute of 23 H. 6. cap. 1o, gem Ba{gcl,,
that e took good and Tufficient Bail within the County , o' *
according to the Statute, | the Defen-
The Plainti@ veplies, That Be fet him go st farge, dansdonot
abfg; hoc that he took good and fullicient Wail within the FPIT5
Countys To this the Refendant deinurved. 227, 230
Antea 33.
Aa Thig 2%and.5o.
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Thig Cafe wag argued thig Tevm by Sevjeant Skipwith
and Baldwyn foz the Pefendant, and by Serjeant Barrel and
George Strode §02 the Plaintiff; and in theiv drguments fo2
the efendant it was 1310, That €he Plamtiff in thig Cale
cannot maintain an dion of Cleape, fo2 where the Sie-
tiff cakes Wail, no Cicape will lic againg Yim,

1. Wecaufe Ye i3 compellable by the Statute to et the
Defendant to Wail.

2. Jf he habe not the Defendant ready at the Return of
the Tlvit, he may be amerced, which i3 the poper Remedy,

3. Thig Peecept of letting the Defendant co Wail, being
by dct of Parliament, 15 intended by the Direction of tye
Plaintiff pimflelf, beecaufe all People ave Parcies to the
making of an dct of Parliament,

dDany QAaions habve ben brought againgd Syeriffs,

and Tulle.  ypon Suggeftions that no Wail have bent takien, and foz

Cro. Eliz.
67 2.

2 Cro, 286,

which an detion on the Cafe will lics but whete there is
3ail taken, the Sbheriff hath done his Duty which heig
commanded to 0o by the Statute ; and if the Defendant
Doty not appear, the Sueriff i3 o be amerced, and Bic 18
the proper Fudge of the Wail; the Plaintif is no ways
concerned therein whether good o2 bad.

¢ the Common Law, the Defendant was to continue
in Prifon till he had fatisfied the Plaintifi, to Yhom no
Wenefit wag intended by thig Statute, but rather an ¢afle
to the Defendant, that ye Mounld be from thence difcharged,
giving good WBail ; and the Realon why the Statute men-
tiong fuch Bail, ig in Favour of the Seriff alfo, to fe-
cutre Him from Gmerciamentss the Wail being then fo2
big Indempnity, be i3 the fole FJudge both of thewr Bers
fong, Number, and Ability; foz the Starnte vequires two
Suretieg, and that they thall be Men within the Countys
et if there i3 but one, and he not of the County, and
the Wond takien by the Speriff for the Appearance of the
Defendant be but 40 L and the BWebt due to the Plaintif
be 400 1.°¢ig well enough, becaule the Statute doth not re-
ftrain him to any Sum 02 Sureties, o2 he may take
what Sum Ye pieales to fozce the Defendant to appear,

and when thig Security i3 taken, the Sheriff i3 neither
compellable to allign it to the Plaintiff, o2 Ye to take it,
"Tig true, hHe doth ufually aflign it, but that ig to dif:
charge Himfelf of the dmerciaments, which i8 the Way
that the Plaintif Mould purfue where he doth {magine
the Wail to be infufficient.

4 3¢
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¢ therefore thig Statute was made fo2 the Wencfit and
Cafe of the Defendant, the Security thercin diveaed iy
oz the Fuvempuity of the Sheviffs aund therefoze «f no
Qction will lie agatnt i fo2 taking of infuficient Bail,
i3 as reaferwable that no dcion Gould Lie againd Mm
when e hath taken Wail, wiich e i3 comypcided to o,
and (o the Traberlein thig Cale ig imwmaterial, and Judg:
wment ought 0 be given o2 the efendant,

~ Dun the other Side it Wwag avgued, That an Aaion 0f £« pare
Cleape would lie againtt the Soheviff, it He dId not take Que.
good Daii, which dPacter may be tvaberied; axd though
Bere if the Defendant had vejoined, the Fiuc had beenm,
whether fufficient Wail within the County o2 not, pet that
Part of the Fiuwe had 1ot ben material, €02 the only Mat-

tev had reffed upoty the Sufliciency 0 Infufficicncy of the
Wail in general. Like a Cafe adjudged i Mich. 14 Car. 2.

in B: R. where a Womay had Vower given et by ber Dus-
band to make a Wil in the Pzefence of (o credible TUit-
nelled : ¢ was pleaded that He made & WU in the Pze-
fennce of A. and B. credibie tWitnefleg, and Fue wag theve: » .
wpon joined, and it wag found to be made i1 the Prefence”
of C. and E. who were credible (itnefles, and thig wag
Beld to be good, becanle the Subfance wag fonnd, viz. That

{¢ wag maoe in the Przionce of (wo credible Witnelfes.

e Defendant thercioze pere ought to Hove taken gmd
and fufiicient Wail to bring pimfelf within the Statute,
and that ig traverfable, and the Pleadings ate well enough;

o2 if theve be good Wail, ‘(i3 not material in what Coun-
ty they livbe, , ,

Apon the Fird Argument of thig Cafe, the Lord Chiek
Fuftice tnclined that an Adion of Cleape did lie af the
Common Law again® the Sheriff ; fo2 it wag clear that
Be wag to Keep the Parey avvelfed in Prifon ‘till the Debe
wag fatigfied, and that if he had gone at large, it had ben
an Cleape s the Sheriff then had no Creule but by thig
Seatute, and to enticle pimlelf to any Wenef¢ theveby, e
mul purfue the bery Divexions thereiry prefcribed, and
therefoze oughe to take good and (ufficient Wail ; fo2 other-
wife the Statute would be eluded, if it be left in his Power
to take what Bail he pleafes; and he wag of Dpinion,
that the Plaintif bad an Pnterel in the Security, and
therefoze the Sbherifl wag Liable, if it wag 1ot gmd when
firft takew, but not if by any Accident afterwardg the Wail
wifcarey o2 become infolpent.

aAnd Fuftice Wyndham wag of the fame Dpinion, ThHat
the Sheviff wag liable; bﬁ dificved only ag to the %&””?‘;

a2 0
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cap. 10,

of the Qetion, which He veld Hould be a Ipecial Acion on
the Cafe, fetting forth the woole FPatter, and allcdging
that the Defendant 0:D not take fuficient Bail.

Fuliice Atkyns faid, The Cafe depends upon the Confivu:
cion of that™ Statute, Wwhich is very obfoute, and the
Dypiniong various which have ben upon it: "Tig plain,
the Sberiff (s compeilable ¢o take Wail, and that an Je-
tion Tieg again® him if e vefufes fuch ag ave fufiicient
wien tendzed; but the Queltion was now, Whether it
will fic againt® bim fo2 taking thofe who ave Ynlufficient 5
and as to that He faid, thac many Quthozities were in
our Wooks, That the taking of Watl 13 left to the She-
vifi's ifcretion, and he 18 thereby to b2obide £02 His own
Fndempnity 5 02 e mufl veturn a Cepi Corpus upon the
advit, e camirot veturn ¢hac he let Bim to Wail accoz-
sing to lt@e Statute, and thevefoze inclined that the dction
Did not le,

Scroggs, Juiltice, contra. Be faid, THat this Statute de
figned the Wenefit of the Creditoz, that he might either
get the Sherifi amerced, o2 habe an detion; in both which
Cafes e might nvempnify hHimfelf by the Srcurity he
bad takien. "Tig true, he may let the Party to Wail, but
tig fub modo, 1t muf be upon good Bail; and if the Spe-
viff be Judge of the Security, 'tis an Argument that pe
ts liabie; to2 if he was not (n Danger, he ned nof
take Seeurity. ‘

But afterwardg upon the Second Avgument, the Chief
Fuftice and the whole Coure were of Opinion, that Fudg-
nmient Hould be given for Defendant.

North, €hief Fuikice. THe Common Law Wwas bery ti-
go2oug ag to the CErecution of Procels; the Capias wag,
ita quod habeas the Body at the Day of the Return, and if
the Soheriff hav avrvefted one, it Bad ben an Cleape to let
bim go. Wefoze the making of thig Statute, the Sheriff
ufually took Sureties fo2 the dppearance of the Prifoner,
and by tyig Means ufed great Creotion, and took grrat
Sumg of dPoney s to prevent which Mfchiets this Sta-
tute \was made, and fo tefigned.

1. ffo2 the Cafe of the Prifonetr, the Sheriff being now
compellabie to takic Security, which he wag not obiiged
to do befoze. '

2. To prebent Crtoption, and therefore diveds that g
Bond Mall be taken in fuch Mantier, and with fuch Con-
viftong, ag ig thevetir ment{oned.

2 Bt
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WBut the Sheriff, fince the Statute, i3 much iy the fame
Condition ag befoze, fo2 e ig to make the fame Return
of Cepi Corpus: "Tig true, Pr wmay o fet Him go upon
Bail, but ag to the Creditoy, Ye 13 0 habe him in Court
to anfwer ig Suit ag befoze, and Mall be amerced if be
ooty tot appeav at the Return of the LWrit : S0 that tHo’
thig Statute be an Cafe to the Defendant, pet tig a Vur-
then to the Sheriff, who rung a greater Paszard fince che
making of thig Act than before, becaufe then he wmight
heap pim i P2ilon till the Debt wag fatiglicd s but now
De 18 obiiged to les Yuw ac lavge upon Bar!, from Wwhom
be i3 Diveded o take a Wond, which Le may heep i Hig
ottt Hands co indempnify Himldf: The Coutt cin only
amerce him, 1f the Deiendant Do not appear at the Re-
turn of the Procels, and 'tig not material to the Party,
whether the Sbherift take one 02 moge Security, that be-
ing in hig Difcretion; fome be muf cake, foz otherwife i€
i3 divectly in Dppofition to the Statute: Neither ig it wa-
tervial to the Parey, whether they arve fuch ag are Sufii-
cients fo2 if they ave nof, and the efendant (g thevcupon
pifcharged, this will not amount to an Cleapes becaufe
nothing 18 done but what i purfuant o the Statule,
and therefoze e i3 no otherwife chargeable than by Amer:
glanents,

The Statute wag made and intended fo2 the Wewefit of
the Debtoz, not of the Creditoz, and theve might be fome
Colour fo2 the 2ction if the Dherif might Weturn thac
e Lot him o Batl, oz thew it might have baen neceflary
to bave alledged the Sufficiency of them, which might
babe been traver{ed, but now he muf puvfue the Subs
Kance of the Statute {o far ag to take Bail; be i3 the
proper Judge of the Sufficiency, and when the Wailig
taken he mull vrefurn a Cepi Corpus, {0 that ye i3 only to
be amerced till e bring in the Wovy, but an Cleape will
not He again® .

b
Long's Cafe.

NE Long was arrefed tu the Pallace-Yard, niot fav i Privilege
ftanit from the Hall-Gate, the Court being thew {it. of an Auor-
tinig; and being an detoney of this Court, be, together ™
with tLe Dificer, wag brought into Court, and the Oii-
cov wag committed to the Fleet, that he might jeavu to
ot bis Diftance, and becaule the Platniif wag amw 4¢-
torney of the Court of King'g-Bench, who informed this
Court, tiat Yis Caufe of Acion wag fo2 200 thevcfore thie
Coutt o20ered that anothey of the Dhevifi's Wailifig mgszgn
. ake
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take Chavge of the Prifener, and that 92, Robinfon the
Chief Prothonotary Mould go along with him to the Court
of King’s-Bench, tobicl was done, and that Court being
informed how the Cale wag, difcharged the efeudant
upon filing of Common Wail.

Zhe Wit upon which thig Long wag arrefied, wag an
dttachment of P2ibilege, which the Court fuppofed fo be
made on Purpofe to oull him of hig Privilege; for there
wag another TUvit again him at the Sherifi's Office, at
the Suit of another Perlon,

The Countefs of Northumberland’s Cafe.

Knights Djudged, that where a Peer 18 Party, either Piain:

e of tiff 0z ©efendant, two o moze Bnights muf be re:

where o tutned of the Jurys and it wag {aid that in Cumberland

Peer is con- there wag but oniec Frefiolder who wag a Bnighe, belideg

cerned. @iy Richard Stote, a Serjeant at Law 5 and the Court were

1 Mod. 226. of Dpinion, that rather than there MHould be a Failure of
Fuitice, a Serjeant ac Law ought to be veturned a FJury:
mgy; o2 hig Prbilege wonid not excend to a Cafe of ¢
ceflity.

Bell werfus Knight. In Banco Regi:.

Borges [, a0 Adiion of Trover, dipots Rot-Guilty pleaded, the
chageable 4 Uty found a Special Uerdid, 1 which the Poine was

withthe  Upott the Confruction of the Statute of 14 Car. 2.c. 10. 02
guty of the eRabliping of an Qoditional Rebenue upon the Bing,
irehearth. ig Privg and Succefozs, o2 the better Suppozt of his
and their Crown and Wignity, by which it {8 enacted, That
for every Fire-hearth and Stove in every Houfe, the Yearly Sum
of 2s. fhall be paid to the King, other than fuch as in the faid
A& are exempted : Thetr comes a Provifo, which faith, That
this Act fhall not extend to charge any Blowing-houfe, Stamp,
Furnace or Kiln, ¢gc. dnd the Queftion wag now, Whether

a Smith’s Fozge Mall be charged with ¢hig Puty?
Winnington, ©olicito} General, conceived that all ffives
Pearths ave Lrable within the Wody of the 4ct, and there is
nothing to exemupt them but what i3 tn the Creeption;s
and that a Smith’s FFo2qae cannot be called a Blowing-houfe
within the Fntent of the A, notwithFanding the Fury
babe found that Smiths ufe Bellows to blom their Forqes:
ffo2 by Blowing-houfes, fuch Poufes are meant ag are in
Staffordfhire and Suffolk fo2 the making of Jrom, thefe were
the Blowing-houfes intended by the Parliament to be ex-
cepted, antd no other; foz if Smiths FForges had bert meant
thereby, thofe would habe been inferted in the P2obifo ag
well ag the ofher THings thercin mentioned,
2 iodg
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@iﬂaibﬁ are to be talien i a Commeni Tnderfanding s
fo2 if a Traveder Mould enguive £02 o Wiowing-houle, no
Body would fend him o a Smithy's Fozge.

By the Opinion of the whole Court, it Was adIUdELD Curia.

ypon the Grlt drgument, That Swmiths Foges ave Liable
to this Duty; and fo the Solicttoz aid it had been lately
aojudged tn thig Court by the Dpinion of Twifden, Wyld
and Rainsford, and that my Lozd Chtef Fuliice Hale wag
of the fame Opinion s but Twilden faid, That neither the
Chict Judice o2 himflelf gabe any Fudgment upon the
dPeritg, but upon a Point i Pleading.

Stroud werfus the Bifbop of Bath and Wells, and

Sir George Horner. In Communi Banco.

g Quare Impedit, the Plaintiff aledges, ThHat St trvet
George Horner Wwag feifed in e of the dDanor of Dow- thall not

ling, to which the Adbowlon wag appendant, and thac be- beurona
ing o feifed he prefented one Harding, and then granted ;{f"“ff»
ihe nept dboidance to the Plaintiff, Mod. Rep:

That the Church became void by the Death of the faid 230
Harding, and that noo it belonged to him to prefent.

@The Wimop pleads, that H2 clatmed nothing, but ag Dy-
dinary ; and the Yncumbent pleads, that at the Tume of
the zinging of thig TWivit, the Church wag full by the
Collation of the Wifop upon a Laple,

The Plaintiff replieg, That Sir George Horner being
feifed i fFee of the faid dPanoz of Dowling, to which the
dobowfon of the Church wag appendant, DD tali die &
anno apud, &c. prefent him ag Clerh, abfque hoc that the
Church wag full by Collation,

Tye Defendant rejoing, Proteftando that the Chuveh wag
finl tali die; and fo2 Plea faith, that it wag full upon the
Collation of the Witop, ablque hoc that &iv George Horner
1D tali die & anno, &c. p2efent the Plaintiff as his Clevk,
and fo traverfeth the Fuducement which the Plaintif had
mabde to his Traberles and to thig s the Plantif demurred.

And Serjeant George Strode to0k @Theee Creeptions €o Ex parte
this Rejomder, Quer.

1. That wien the Wefendant pleads a dDatter in Wav,
and the Plaintiff hath taken a Traberfe upon that, the
efendant Hould then take FMue upon that Traverte, smfa

(G
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Vaugh.62.
1 Sand. 21,
22,

Hob. 1c4.
iInf.282.b.
Vaugh. 62,

Antea.”
Yelv, 122,

2 Cro. 202.

1 Sand. 14.
2 Sand. 295.
Cr.Car.501.

Ex parte
Let.

{o pabe matitatued hic Bav, from weich He Pad Depareed
peve by trabevling suothoy doatier,

- 3 a Quare Impedit 12 §laintif veclares, that &ir The-

mas Chicheley granted sn 4obowlon 15 owe Eaflt, aud it
other it e, to tiie div of the Lite of vic 2lant @ 02
per Fointure, and that Be ought to pefin:,

The Refendant pleadsy, that e {3 Parion imparfonee ex
prefentatione Regis, {02 thiat it Thomas Chicheley ;0 {2ifed
ag afozofain of e dPonoy and Zbbowfon ueld in Capite
by Buiahes Serbice, which dafcended 10 5ig Son an 4
faunt, and by Ofice found of the Tenure and Befcent the
Bing wag feifcd, and pzefented Bim ablque hoc that Sir
'Thomas gratited 0 Eaft

The Plaintif replies, Non habetur tale Recordum de inqui-
fitione ; and upon Dewmurrer it was beld, that this Tra-
berfe of the Tnquilition wag not qoods o2 cheve Ball noc
b g Traberie upon a Traberfe, but where the Traverfe
fir the Bav i3 material to the Title of thye Plarntif ; and
111 fuch Cafe Be i3 bound up o i, Cro. Car. 104, 105.

2. Fua Big Traberfe e bath made trie Time Darveel cf
the Jdue, viz. ablque hoc that tali dic & anno prafentavit,
whereas (¢ Heuld have ben modo & forma onty, and o i3
the Cafe of Lane azd Alexander, wiete the Sefendant (n-
tituled Himrelf by Copy of Court Roll. 44 Eliz. Tor Blain:
tiff replies, that a Copy wag granted ¢0 D 1 Junii, 43 Eliz.
The Defendant maniained his WBar, and trobericd the
@2ant 1 Junii modo & forma; aud uptn ¢ Temurrer {swas
{210, that the IRejoinder wag not goed, becaufe tie Tay
and Pest of granting of the Copy was not material, i€
it wag granted befoe the Mefendant Had His Covys and
fo the Traverle osugyt to fabe bun, ablque hoc that tie
Quen g anted modo & forma.

But 1t wag adjudged, That the Doy ought 1ot o be
mave Pareel of the THue, and (he Trabrrling of it Wwhey
it ought nor fo to be, makes it Subkance and ot Fon,
fo ag to be aided by the &tatute of 27 Eliz

3. 48 the Defendant Yaif joined, they can ticher come
to an Fliue ; 02 be concludes bis Teaverl:, Et hoc para-
tus cft verificare, unde petit Judicium ; wiercas §e Fouid ave
concluded to tie Country. i

Barton, &evjeant s adnitting ¢ic Pleadings ave 1ot o),
vee if the RDlaintd's Count 19 o inew:le, e cannot habe
Fudswment , and that it was o, e faid, appears in that
tyc Dlainv'@ bad not fef 02D 8 fuficiont Ticies £o2 he
Larh allevged that it George Horner \wag foifed i e, and
preienited the Plainti®, who was (nliiruted and mdnsed,

4 but
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but doth not fay that the Prefentation was tempore Pacis,

and thevefore 1t Mall be paefumed mokt Grongly again O Nt8-
Dimfelf to be tempore Belli, and a P2efentation muf be,sl'nﬁ 9

1aid tempore Pacis, and {o {8 the TUYIC 0f Aflize of Darrcin 49

Prefentment, F. N. B. 31,

Tye Cotrrt Held that the Pleadings were not gmd, and
that the Count wag gods fo2 'tig true, if a dPan count
that he and big Ancetors were feifed in fFfee of an Adbow:
fon, but declares of no Pzefentation made by him o2 them;
o2 if he declarve of a Prefentation without an Clate, in
both Cafeg it 15 naught, and good Caufe of Demurrer;
but fere the Count ig both of an Clate and a Prefentation, Vaghsy.
And thig Diffevence wag taken, 1f a Man gets a e by Hob-1on.
Pzefentation, which ig hig Title, he muf allevge 1¢ to be
tempore Pacis; but 1 it be in Purfuance of a Wight, as if
arr ddbowfon be appendant to a dPanoz, and he wiho hath
Right to the Panoy prefents, fuch Pzefentation ig good
in Time of Wavs and fo Judgment was given for the
Plaimtift,

Stevens «werfus Auftin.

Dijudgaed, That if a MPan hath Commron fo2 a covtain

PNumber of Cattle belonging to a Pard-Land, he

11ed not fay Levant upon the Yard-Land; fed aliter, if it
were foz 8 Common fans Number,

The Mafter, Warden and Company of Ironmongers,
«verfus Naylor and others, Detendants. Iz B. K.

N Trefpafs, the Fury found & fpecial Aerdict s they Fnd Jones Ss.

feperal Qs of Pariiament, viz. 14 Car. 2.¢. 10, 15 Car, 2,1 Ventns
cap. 13. anid another A, for the better Divecion of the 3™
collecting of the Duty arifing by Bearth-moncy by Dfi-
cets to be appointed by the Kings and this was the Act of
16 Car. 2. cap. 3. Wwhich p2obides, That if the Party refufes to
pay the Duty by the Space of an Hour, that then the Officers with
the Conftable may diftrain.

Zhey find that the Company wag feiltd in Fee of fibe
Mefuages, (i which were 35 Five.hearths in the dPonty
of April, 1673. and that the Company did neber finith thele
dPefluages, and that from the Timz of the Building they
ftood all boid and unoccupicd by any Tenant o2 Tenants

whatloeher.
Bb Then
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Theri thiey find that the Collertozs were lawfully autho:
rvifed, and that fuch a Day they demanded the Duty fo?
the ffire-fearths in cach of the fad eluages, whicy
they alfo dewmanded of the Company, and which thry ve-
fufed to pay, and theveupon they ok the Diffrels, and
Bept i€ till the Company paid the faid Duty, and (0 make
a general Concluflion, .

The Nuekion wag, Wihether the Diwner of a new Poule
uninhabited from the Time of the Building theveof onghe
to pay thig Duty during all chat Time?

aPq. Pollexfen and 'QIB;. Simpfon argucd, that they Mall
not be chargeable with thig Dutys cheiv general Realon
wag, becaule no Duty. hould avife t0 the King without
fome Benefit to the Subjer. .

dnp as to that it wag faid, that in thigd Cafe both the Res
benue of the Crown and the Property of the Subject ave
concertied ; from which, ag from a Reot, all thefe Fmpofi-
tiong avife to futain the publick Charge. And therefoze,

¢ bath baen thellay of FJudges in the Futrerpretations
of s tatuteg, not only to confider theWenefit of the Crown,
but to vegard what is convenient fo2 the Subject,

There ave Two Reafong foz FJmpofitions:

1. Such ag are Cufoms, viz. Tunnage and Poundage,
and peivate Tollg, which come in liew of other Things,
and o are quid pro quo. ,

2. Subfidies 02 Gzaneg from the People, which naturally
arife in fome 920poz2tion from a Wenefit to the Subject.

dnd undey the {afl of thefe WReafong falls the prefent
Puty given by the Aot of 14 Car. only to pzopoztion the
Revenue to the publick Charge of the Crown s and there-
fo2e ’tig not t0 be thought that the Parliament cver 11-
tended a Duty to the BAing where the Subjet Had no We»
nefit, £02 ex nihilo nihil fit; and Yow can it be thought thae
a Duty Hould be paid befoze the Subject hath any Rent,
wyich ig the Pother of the Putys foz it a dPan erpends
1000l it Wuilding, which ig all Ye i woth, and the
Doufes Hould happen ot ¢o be 1ef, ot can he then vaife
fuch a Sum ag mul be paid to the Bing? And 'tis an Ob-
jection.of no IWeight to Tay, f this Duty mult not be
paid till the Houfles ave fet, then the Webenue of the Bing
depends upon a Contingency, becanfe all Duties which
come o the Crown do depend upon fucky,

The next THing to be conlideved is che et it felf, and ag
to that,

1. 5t
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1. Jt muf be taken as an da which gives a new Duty
to the Crown, and thereupon fuch Conbirucion oughs to
be mave, that the Dubject’s Clate be not charged furcher
than the Wozds will bears and foz that Wealow §i ‘s ¢o
be taken in an odinary Senfe, and not 0 be Grained,
though it had bew in the Cale of an ols Wuty; and fo2
that, tie ™ Lo20 Anderfon's Cafe i8 a good Authozity, viz.* 7 Co. 2
@he Sratute of 33 H. 8, cap. 30. maheg all Manors ( which
defcend to any Heir whofe Anceftor was indebted to the King by
Judgment, Recognifance, Cbligation or other Specialty) charge-
able for Payment of the Debt.  @enant i Tail 18 bound 1
a Weeognizatce to S. who ig attainted ; then Tenant in
@ail dreg, and pig Flue alicns bona fide, the Bing cantiot
eriend tie Landg fo fold, becaufle the A Ball not be con-
fivucd to wiean all RWecognizanceg o2 e Bing's Debtg,
though the tUo2ds are general cnough 5 and though 'tig
not fa:d which way the Debt Hall cone to tye Bing, cither
by forfetture, Gttainder, &e. yet they mall be taken in aw
odinary Senle, viz. fuch Pebtg ag weve vue to the HKing
oginally ; foz which Weafon it hag ben alwaps yelo,
where an da giveg any Thing o the Ling, and lays a
Charge upon the Subject, 0 fuch Cafe it oughe o have
a moderate Confivuction, , ‘ o

dnd that thig Puty i3 a Gift, cannot be deniied, 02 'tis
called fo ity the bery Act, thevefose fuch ougyt the Confivy:
ction €o be, and the vather becaule i€ 13 moze €02 the Bing's
Ponour 1t Hould be fo; and both in this Cale, ag well
ag in Conftructiong of his Grants, the Law path moze
Regard fo2 big Bonour than £02 Hig Paofit,

2. This being fo called, 8 Duty o2 Tax by the dery
qtiozdg of the Act, doth in the natural Senfle impozt a P20
poztion out of that in which the Subjex Yath a Wenelit;
and 1t will be fcarce found that there Hary beew a general
@ar giben to the Bing, where the Subject Yag vather ve-
ceibed a Lols than any Pofit out of the Thing tared, be:
c&uf% it would be bevy hard fo pay wiere a fPHan cannot
recetbe,

Fn the Cafe of Tonnage and Poundage, Prodifion (8

mave that the Party Mall have Allowance if the Goodg be
toff by Pivacy; which wag mentioned, to Mew Yow un-
Iihely it wag thac the Parliament Hould inienid a Duty
wpere the Subjeet had a Lofs,
- @oer fince the wmaking the Statute of 43 Eliz cap. 2,
Pouleg that lay boid and untenanted Habe neither pais
to Church o2 Pooz, which alfo Mewg o the dfage Yath
been in Cafeg almoft of the like Naruve,

he nert Thing confidered wwere the Claufes in thiz
2t of 14 Car, 2. cap. 10 |

Bb 2 ke
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1. The vk Claufe giveg a Duty, viz. That every Chimney
and Stove fhall pay 2 s. )

2. THe nert Claufe i to bing this Duty into g Way
of Charge, viz. That every Owner or Occupier fhall give unto
the Conftable an Accompt of the Number of Hearths in Writing,
and the Conftables to tranfmit fuch Accompts to the Seflions, there
to be enrolled by the Clerk of the Peace, and a Duplicate to be
fent into the Exchequer. , ' '
 ffrom which ic i3 to be obferbed, that where dWention
13 made of bringing thig Duty into 8 Charge, boty Owners
and Occupiers are pamed, but the Owner i3 not named (N
any Place where the Payment of the Duty is mentioned,
but the Occupier only; (0 that from the bery Fntent and
Reafon of the Aot Ye cannot be chargeable. ]

T he Accomipt thus tranfmitted 18 to charge the Injeris
tance, and therefore i€ convcerng the Dioner to 1ook after
the Charge s but fo2 empty Doufeg e cannot be charged,
becaufe the At takes no MNotice of them in the Claule of
Payment, dut are purpofely omitted, that being 1aid on
the Decupier, and this appears by the P2obifo which i3
fivongely penned fop the Subject 5 viz. Provided that the Pay-
ments and Duties hereby charged, fhall be charged only upon the
Occupier for the Time being,¢c. and not on the Landlord who lett
and demifed the fame; fo that by the Wody of the Ao ebevy
Poufe ig charged, which being general, might Have given
fome Colour to charge the Dwner, but by the P2obifo the
Payment i3 reffrained to the Dcocupiey, and if there be
1o {uch, there Mall be no Payment,

7t wag faid, that it cannot be infiffed upon, that an
Dtier 18 an Decupier, becauls the legal Acceptance of the
@o2d Occupation doth only intend an acual Pofeflion,
and not a Poflelion in Law; and {uch ig the MPeaning of
the Statute, by charging the Decupier for the Time beiug,
3t therefoze the P2obito cxtends ¢o Cales where Tenants
run away and pay no Rent, (ag it certainly doth) becaufe
there 18 no Dcecupiey then i Weing ; what Wifference can
there be betwen that and this Cafe, where the Landiod
in both bath no Rent? ooz if He Mall not pay where he
cannot teceibe Rent, why Hould Ye pay where Ye Hath
none to receive 7

and that this wag the MPraning of the Parliament,
may further appear by a Claufe in the det of 16 Car. 2. ¢. 3.
made fo2 colleding thig Duty by Dffrcers appointed by the
Lng, which doth not inlavge the former Statutes, and
by which 'tig enaced, That if any Occupier fhall leave his
Houfec before any of the half-yearly Feafts, whereon this Duty is
appointed to be paid, that the next Occupier thall be charceable
with the fame for the faid Half Year. Wnich
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W ich Claufe Bad baiw slfogether vain and of no Afe,

if cwsty Boules bad ben chavgesbic with this Ducy; fop
g0 wiar Purpefe wag it to charge a fucceding Decupier,
when tie Doufe 1€ {cll, though untenanied, wag charge:
able befoe, , ,
- g this 4et alfo, which lupplics the Deforrs of the
fomet, this Duiy is made payabie unto the DRicer upon
Donand at the Houle where the fame Hall avile ons grow
puc, and that i Cale of efulal by the Space of anPour,
the OfEicey wmay diffrain; which Mews a Dewsand My
be where theve may be a Wefulal, and no Wefulal can be
whove theve {3 no Docupter,

@heve 18 alfo another Claufe which mentiong both
Dnct and Docuptet i1 thig Act, and which faith, That
no Proprictor, Owner, or Occupier, fhall be molefted or charged,
unlefs within Two Years after the Duty accrewed ; {9 tjat wheve:
¢oer a €havge is law, o2 an Cale ig givenw to the Sub-
joet, the (Uod Decupier, and fometimes both Decupier
and Owuer, pomifenoufly ave ufed; but where a Paye
ment 18 (0 be mede, the Owner i3 never mentioned, and if
fo, nsthing Ball be intended within eichev of the Statutes
to enfarge this Duty upon the Subjert, bryond the Wods
aud plain Weaning thereof, |

2. ‘Theve 18 anotber Point in thig Cafe, which concerng
the ing and all the Pesple of England ; that ig, WWihether
tye Defendant beve caw be charged with the Dittvels (fup-
pofing tiig Duty 13 to be paid to the RWing) befoze any Fe-
countc of thefe Deartyg is tranfmitted into the Exchequer,
Cwhich fiv cughe o be done 5 02 otherivife the Confequence
will be, that the Oficer may demand and take ags much
as P will at Yig Pleafure, and the Bing may be iikewile
paoiudiced i Big Rebenue; €02 ag the Colletoz may hate
from the Dubject mo2e than Pe ought, and moze than He
18 empowered to takie by the Law, {ohe may pay the Hing
fef3. ‘

@he Aot divects, THat an decounc Hall be €aken by the
DFicers, and eramined by the Conftables, then to be
tranfmitted to the Sefliong, theve to be envolled, and from
thence fent into the Exchequer; 1o what Decafion was
theve of all this Solemnity, if that the Wing wag entituled
to a Difivels upon a barve Wefulal? o

This being a Rent-Charge upon a Maw's Pnberitance,
the Bng Mall not be eiticuied to 1t but by Mactev of He-
c02d; £02 be cannot take 02 part with any Thing, neither
can ke habe any Ctate 02 P2ofit vendered him out of an-
other Man’'s Cdate, but by atter of Reco2ds fo that it
fems by the Hir, that Pig decompt i neceflayy o be

4 frant-
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tranfaeted into the Exchequer; and that the Bing {8 not
intituled o a Difkvels for this Duty untl that be e
tually done, Wwhich ig not oy dRacter of FPnfszmation o
the Crown, but in fome MWeatuve intitleg hiw (o it, be-
caufe theve is a Penalip of fbe Pounds laid upon the OF
ficer, who Mall neglet €o Dring in fuch Fccompt, which
s that the Subjec ought not o be charged befozes fo2
which Realong Judgment wag payed o2 the Plaintid.

Wut on the other Site 1€ wag argued by 9Bz, Holt and
the Qttorney Genersl, that empty Doules Mould pay this
Puty : ffor the detoney General faid, that the (Wowdgin
the 2Act were {o exp2els, that Pe wag of Dpinion that tie
bery Beading of thewm would clear the Point in Nuekion.

Fu their Grguments, Two THINGES Wwete confidered tpot
the Statute of 14 Car. 2. ’

1. fficf, the General Claufe, which gibes the Duty v

the Wody of the Ak, ,
2. LYt Drlcharge i1 the Pzobifo,

dud i€ thig be in the Wody of the Aet, and not ercepted
i the Pobifo, then the Duty 3 (0 be paid; and as 9
that, 1t wag faid that thig Buty wag gisen in gencral
@tozdg, by which it appears, that Yore was g Dehgn
and Jutent to charge empty Pouleg, for every Dwelling-
houfe, Edifice or Houfe whatfoever, {3 t0 pay this Duty; and
that if every Houfe, Why not an cmpty Louley

‘Tig tvue, 8 Dwelling-Loufe i3 not a Poufe wherein
there hath not ben an Infabitant, but wherein fome body
doth actually Tibe 5 and f a Pan furniBes a Poule very
tocll, i€°¢is not inhabited, it ig netwithTanding an cmpty
Boule, and fuch a Boule ag to fome Purpoles it tie Law
ig not a Dweling-poufes o2 ’tis not a Wanlion-boufe,
fo ag to make it Wurgiary fo2 the Beaking of it open,

By the Second Claufe, Every Owner or Occupier is to {ub-
feribe the Account to be fent into the Exchequer; By which it
appearg, that thofe TWlozdg, Owner and Occupier, ate nOt
there ufed tn a difievent Senfe, o2 i€ the Decupicr were
oniy iiable, the Dwner ned not 10k after the Signing
the Accompt of ebery Pearth,

The ThHird Claule talies Lotice, That if it Gould hap-
pen there be no Decupter, then the OFicer may go iuto
the emypty Boule to eramine i ihe Aocount given Pimm be
trues noww 1f an Aecount 18 to be takien of {uch Poufes ag
are charged by thig 4k, and an Gccount s diveaed o be
tatien of copty Poules, thew fuch empty Doures mul be
charged; and thiz fecwmed (o them €0 be the Intent and

4 Gleaning
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dPeaning of the Parliament, o2 there being a Return to
be made of empry HDoufes, i (uch Gad not been intended
to be charged, they would habe divected a WRetury aifo co
have ben made of the Non-inhabitancy, '

And therefoze they thoughe tpar fomething moze than
an Occupier Wwag Yere meant, fo2 orheriwife the (Uo2d Owner
pad not ben put-ins the dPeaning of which mutt be,
T hat Pwelling-houles come within the Charge of Decu-
pier3, and empty Doules within the Charge of the Dwierg,

They ag to tie Provifo, THat the Duty feveby arifing
tall be charged onlp upon the Docuprers and Duwellers
of fuch Boufes, theiv Crecutors and Adminifrato2s, that
can ur no ozt extend to difcharge an emyty HBoule, be-
caufe 'tig not the iubjet dDatrer of the Provifo; fo2 the

efign atid Purpole of it wag not to difcharge cfie Dury,

but to transfer the Charge upon the Tenant where the
Poufe was inhabited ; f02 if a contrary Confruct ont Hould
be mavde, then no Duty Hould be paid at all by the Doney
pimelf, if e Mounid lLive in hig own Houle,

gn the Cafe of @ Modus decimandi, ’tis payable by the
Dccupier and Pofellop of the Poule, and the Laudlod is
never charged but where there i8 no Decupier.

ag to the Objection, That ’cis hard to pay a Duty where
a Man hag no Profit, it wag anfwered, That the At took
Care that Pen Mould not fop up theiv Chimnies when
once made, and that thig Puty wag paid fo2 many Chim-
nies which were neber ufed ; and what P06t can a Pan
bave of a Cyimney e neber ufeth? Ff there hHad been
an 4, that {0 much Hould be paid fo2 ebery Tindow,
tig all ‘one whether i€ Had ben for Profit 02 Plealure,
02 whether the Windowe had beewr uled 02 not; and there
is ag much Reafon that a Wan Hould pay foz Loules ne-
bey inbabited, ag foz fuch as have ben inbabited and
are afterwards without denants. :

This A oughe therefore to veceive a fabsurable Con-
fivuction ; the Preamble whereof mentions, that it was
fo2 the encrealing of thie Wing's ARevenue, Which {8 pro bono
publico, and which {8 T2 the Peace and Profperity of the
Nation, and the Protection of every {ingle Perfon theres
in; and though a particular Fuconbenience may follow,
the Party ought to fubmit, Tven a dDan buildg a
Poufe, e propofes g Profits and 'tig not G the Ring’s
Duty Hould be contingent and depend, till e Hag provided
pimfelf of a Tenant, o

Objeét. 43 to the other Dbjectioty that was much rvelied
ott, viz. Yyere the Aot fpeaks of an Accompt to be givew, it
mentiong both Owner and Occupicr ; but whete 1€ viveds

5 . the
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