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RIGHT HONOURABLE' 

J 0 H N 
Lord S 0 MER S· , 
Baron of /i~efham) Lord High Chancellor 

OF 

ENG L A N·D· 
lVly Lord, 'WE E N both the Fa~our and Se~erity oj the 

Laws were hy partial and unuJuat Methodt 
applied to the Peifons, and not to the Ccifei of 

the Accufed; when the Life and Honour of an unfor­
tunate Man depended on the Arbitrary Dictates of flme 
Men in Authority; and vJhen the Sentence pronouced 
was more Criminal than the Offence of zvhich the Party 
was too eaJily con~il1ed; thert w.as ~o,!r Lordjhip as far 
from any ::Adt'()ancement to a JudicIal Office, as )'our 
ludgtnent and Inclinations were (rom the Approbation 

Of Juch Proceedings: But no Jooner were Places of H~ ... 
nour and Profit in the Law rnade the urifOught Rewards 
of good and learned Men, but Jour Lordjhip's Merits 
entituled you to both; zlJhqfe lvloderation ana 'Temper will 
make J'oNr AdminiJiration .iuft and eaJj in that honour-
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The Epiftle l)edicatory. 
,v , 

abLe C'ourt, to VJhich Fortune had no Share in your Pr~ 
n;cticn; and vJhoje natural Abilities are fo impro'Ved 
by a cGntinued and in/flexible Stu!), that your l(no~Jledge 
is not alone confined to the mttnlCtpal LavJs of this Na­
tion, but is generally extenji'Vc to aLL hurnane Learning. 

Tllhat Ser'Vices ma.y not a Prince expert from the Wif­
darn and Vigila.ncy of' (uch a CouJ~{eLLor? .And what Be­
nefit may not a di'Vided People find by your equal Dif­
penJation of Juftice, who, if they can be united in any 
'Thing, it mi-ii be i~. the general Satisfal1ion which aU 
ha'Ve in your Promotion, lJecauft they know thqft Caz,lje"s 
zehich come before your Lordjhip will recei'Ve a due 
Hearing and Atten~ion w!thout P aJ!!on or Prejudice to 
Perfons ;Juch Emottons bezng as much beneath the Great­
neJs of )'our Lordjhip's Mind, as they are beyond the 
Duty oj' Juftice, and fit only for juch who will nei­
ther be gutded by the /Rules of Equity or ReaJon; fo 
true is that. Saying, Utirur animi nlotu qui uti ra­
tione non potea. 

'Tke Refpett which is due to the Office of Magi­
flrates, chaLlengeth an uni'Ver:{a1 Obedience; but that 
particular Affection and Ejlee".J zvhich VJe ha'Ve for 
their PerJons, is due only to their Vertues and Me­
rits: And (uch is that which 1 ha'Ve, and all Men, 
~fPecial~y thrife ~f my ProiejJion, ought to ha'Ve for your 
Loyd (hlp and the preftnt fudges tn W efiminfter-Hall~ 
whqJe Learning and Integrity in judicial Deterrl1ina­
tsons rnay bnng the Laws nearer to Perfellion; and 
whrje Exarnples are the Jufo Cornmendation of the pre-
fint, and 1 hope 'will be the Imitation of Ji-tcceeding Ages . 

.1 could ner"Jer underJland the right Meaning of 
that Sentence, Boni JUdICis en an1pliare ]urifdictio­
nell1; for if that be true, then to zvhat Purpofe 'were 
thole A,rgurnents at the Bar of tbe Houfe oj'Peers a­
gatnji jOlne late Judges for retaining BiOs in Equi-
t)', the ju~jec1lvlatter zuhereof 'was only tryable at the 
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The Epifile Dedicatory. 

Common Lav.;? Such Complaints are now no marc, 
hecaufl yot4r Lordjhip will not only fupport the Hc­
nour and Dignity of that Court wherein you prejide 
in the Bea~!:J oj' Order, but will not enjoyn any other 
from exerciJing its pr~per Jurifdiction. 

7"hus wtft the CredIt of the Laws of England be 
rervvved, and Men will acquieJce t4nder the legal De­
terminations of each (;ourt; rvery feV) Writs of £'r­
ror will. be brought for Error in La'w, becaufe ~f 
the Jufltce ~nd. StabtlttJ of the Judgment in that 
Court wherein zt was gvven ; and rver) few Appeals, 
becatifC your Lortljhip knows Jo well how to temper 
Equity with JUJtice, that he mufl be a rvery angry 
Man; v)ho goes away dijJatisfied with your Lord/hip's 
Decree. 

But fince the Aaions of Men in great Places 
are fobjetl to the ~JarioUJ Cenfures of' Jl;lankind~ if 
any prejudiced Per:fon jhould re'Vi'Ve thole DiJPutes, 
or quarrel at your Lordjhip's Adminiflrazion, Juch 
Complaints would learve no other ImprelJi.on upon the 
Minds of impartial Men, than to con 'Vince them of 
the Wrong done to your Lordjhip, and the Folly of 
Juch MijapprehenJions. . 

My Lorq, 1 harve prefixed )'our Lordfhifs Nalne 
to this mean Performance, taking this Occafion to jhew 
that great Honour and RifPel1 which 1 ha'Ve for your 
Lord/hip; not that 1 am Jo rvain· to think any 'Thing 
herein to be worthy of your Lordjhip's Leifore, neither 
do 1 think it Manners to beg your Lordfoip's Patronage, 
becauft a good Book will pro~ea. it felf at all 'Times, 
and a bad one deftr'7!cs no Protellion. 

1 know few Books are either praifed or pertljed, .but 
what are warranted by the common Repute ana Efteem 
of the Writer,' which muft be imputed to the Pte} udice 
and Partiality of Men, and which argues a Diffidence 

A1. of 

I 

\ 



the Epiftle Dedicatory . . 
of out natural Parts; as if we did not dare to make it 
right Uft of our own Judgments: For this ReaJon 1 
have concealed my Name, that a Judgment may not 
he made of the Book by the Repute of the Writer. But 
1 hope your Lordfhip will not condemn my Ambition, 
when 1 fay; I am not altogether unknown to Jour Lord ... 
flip, toho am 

Middle-Temple J 

June 2Z, 169;. 

Your Lordihip's 

Moft humble Servant, 

A 
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TABLE 
OFT HE 

<NAMES 
OFT H E 

c A -s s. 
A. 

A
· Bbot 'Verfus R ugely, 3 °7 B· Ailie's (Joan) Cafe, 3 f5 

Abraham rverfus Cunning- Ballard verfus Oddey, 307 
ham; 146 Barker 'Verfus Keat, 249 

Adams 'Verfus Adamsj 169 Barker verfus Warren, 270 

Addifon 'Verfus Otway Mit'. 233 Basket 'Verfus Basket, 200 

Alford 'Ver[us Tatnel,. 49 Baffet verfuJ" Salter, 136 
Arris and Arris 'Verfus Stukely, 260 Beaver 'Verfus Lane, '2 I 7 
After 'Verfus Mazeen, 3 I 1 Bell 'Ver/us Knight, 182 

Afiry 'lJer{us Ballard, I '23, 3 12 Benfon 'Verfus Idle, 37 
Atkins 'Verfus Bayles, 267 Beaumont tVer{us- 14C 
Attorney General 'Verfus Read Mit' Bill 'Verfus Nichol, 246 

299 Birch 'Ver{us Wilfon, 274 
___ ' verfus Turner Mil 106 Birch vcrfus Lingen~ 316 
---rverfus Alfton, 247 Blackbourn verfus Confet, 304 
Anonymus, 7, 17, 62, 9'4, 100, Bridges verfus Beddingfield, 27 

167, 199, 206, Z79, z93) 306,314, Britttlll 'Verjits Charnock, 286 

316) 317- Brook verfus Tur!!er, Mit. 170 

Brown 



A Table of the Names of the Cafes. 

Brown vel/us J ohnfon, 
Brown ver/zls Waite, 

c. 
G. 

G' ilmore 'l'erfus the Execzttor of 
Shooter, 3 I 0 

CAlthrop verfus Phillips, 2. 17 Godfrey c'erfus Godfrey, 30 3 
Calthrop ver[uJ Hey ton, 54 Goffe 'l'erfus Elkin, ']. 39 

Chapter of South weI ver/uJ the l1i- Goodwin qui ttlm,&c. c'erflts Butcher, 
Jhop of Lincoln, 56 67 

Cockram t[}er[us Welby, 21 2 

Columbel t[}erj1ls Columbel, 7'7 H. 
Cook a1td otbers verflts Hcrle, 138 , , 
Cooper verfits Hawkefwel, 58 HAll t[}erfus Carter, ?04 
CroGer t[}erfus Tonllinfon Executor,· Hambleton ver/us Scrogs MIl', 

Croifman'Verfus Churchil Mil'; 
Crowder 'Ver{us Goodwin; 
Curtio verftls Bourn, 
Curtis verfus Dcivenant, 

71 296 
97 Hammond 'Z'erfus Rowel; 218 

58 Harding t[}erfus Ferne, 177 
61 Harm~n's Cafe, 176 

8 Harris's Cafe" 1 01 

Harwood aJzd Binks 'l'erfitJ Hillyard, 
D. 268 

, Hayes verfus Bickerfiaffc, 34 

D1\:fhwood verfuJ Cooper,. 28 3 Hickman Mil' t:.'crjits Thorn Cl72d 

Dawes 'l'erfus Sir Paul Pindar, otbers, , 104 

45 Hill verfus Thorn, 30 9 
Daws vC1ius Harrifon, 65 Higginfon verfus Martin, 195 
Dorchefier's (Marquefs of) Cafe, 21 5 Hill 'VerjitJ Pheafant, 54 
Dunning verfus Lafcomb, 267 Hocket & []xor tberfits Stiddolp & 
Duck 'VeliuJ Vincent, 33 Uxor, 66 

Hollis Mit verfitJ Carre, 86 
Howard },tIi/' verfus the Queen's Tru-E. 

flees., 173 

EDwards vC11us Roberts; 24 
Edwards'Verfus Weeks, 259 I. 

Ellis'Verfus Yarborough, 177 
Efcourt 'Verfus Cole; 58 JAmes vcr/us Johnfon, 143 
Evered 'Ve1ius Hone, 293 James verfits Trollup, 320 

F Ingram tberfus Tothil, 93. 
• Jones's Cafe, 198 

. • Ipfley'Vcrfus Turk, 193 

FOrrell: qu't tam, &c. '!Jcrfus WIre, Ironnl0ngers Company 'Zlcrfiu Nay-
246 lor 185 

Frofdick 'l'crfus Sterling, 269 ) 
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A. Table of the Nalnes of the Cafes. 

K. o. 

KEndrick. 'Z'erfits ~artland,. 2} 3. QSbafion verfzts Stanho!" 
. The Kmg ccrjtts the Bt1hop of Osborn vcrfits Wright, 

Rocbefler, 1 Otway fl1it verfits Holdips, 
The King ,=-'erfits Tourvilj 52 

PAge verflts Tulfe & at' 8 j 
. Paget ~'eJ1its VofIius, 2 23 

The King ("erjits Moor, 128 P. 
Keen 'Z.'erjits Kirby, 32 

L. Parrington 'l'eJjits Lee, 3 1 I 

LAne c'erjits Robinfon, 
Lee 'Vcrfus Brown, 

Lever verfus Hofter., 
Lloyd oerfits Langford, 
Long's Cafe, 

Peck 'Verfits Hill, 136 
102 Penrice {l12d Wyn's Cafe, 306 
69 Piggot verfits the ~arl of Salisbzt1J'; 
47: 109 

174' Plummer vcrfus Whitchot Mil', 119 

181 Prince ~'erfits Ra wfon, 5 I 
Put vcrfits Rofter, 3 18 

M. 

M AR Y Magdalen Bermonfey' QUadring vcrflis Downes & aI', 
Church, 222 176 

Major c'eJius Grigg, 2 13 
Mayor and Comnl0nalty of L01Zdo12 R. 

verfits Gatford, 39 
Mafon 'Z'eJius Stratton, 36 RAnQs Mil' verfus Trip; 199 
Mafon 'Velfus C<rfar, 65 Randal's Cafe, 308 
Mendyke oerfits Stint, 27 1 Read velius Dawfon, 139 
Milward oerfits Ingram, 43 Reder vcr/us Bradley~ 101 

Mires veiizts Solebay, 242 Reed verfits Hatton, 25 

Moor oeJ1its Pitt, 28 7 Richards l.mius Se1y~ 79 
Morris 'Z'eJius Philpot, 108 Rofe velius Standen, 294 

Rozal 'Verfits Lampen, 4i 

N. 

NAy ler 'Z'e1izts Sharplefs, ~ 3 
Nichols 'l'erfits Ramfel, 280 

Norris 0erfits Palmer, 51 
Norris oe1/zts Trifr, 78 
Northumberland'j' (Countefs of) Cafe 

182 

Nurfe ~'eJfzts Yearworth, 8 

s. 

SAms ver/us Dangerfield, 
Samways oerfus Eldfly, 

ScobIe ocrjus Skelton, 
Searl 'l'er/us Long, 
Searl velius Bunion, 
Sambrook 'VeJius Fettiplace, 
Sharp verfuJ Hubbard~ 

31 

73 
318 
264 
70 

28 3 
58 

Shaw 



A Table of the Names of the Cafes. 
) 

" 
Shaw ]'1il' 'Z:eifus a Burgefs of Col- Threadneedle 'Ver/us Lynam, 57 

cb~fier, 228 Tiffard verftts Ware up, 279 
Shaxton c'eJfits Shaxton, 30 5 Townfend (Lord) ceJjus Hughs, 15 0 

Shaftsbury (Earl of) 'l.Jerjits Lord Trevil 'Verfus Ingram, 28 I 
CJJigbJ" 98 Trotter verftts Blake, 229 

Shcrrardc'erfusSmith, 103 Turner's (Sir William) Cafe, 144 
Simpfon c'erfits Ellis, 36 
Singleton tz,'erfus Bawtry, 168 v. 
Smallwood verftts Brickhoufe, 3 15 
Smith verfus Tracy, 204 VAughan verfits Wood, 
Smith 'Z:erfus Shelberry, 33 
Smith c'e11us Hall, 3 I 
Smith verfits F evcreI, 6 
Snow & at verfus Wireman, 60 

w .. 

Southcot verfits Stowe 1, 207 
Spring tz,'crfus Eve, 240 WAkeman verfus Blackwel, 76 
Squib verfits Hole, 29 Walwin verfus Awbcrrry, 
Strangford cerjits Green, 227 254 
Staples c'erfits Alden, 30 9 Warden of the Fleet's Cafe, 22 I 

Steed verJits Berryer, 3 I 3 Waterfield verfus the Bifhop of Chi ... 
Stephens "t'er/us Auftin, 18 5 che}ler, I 18 
Styleman verfits Patrick, 141 Week's Cafe, 278 
Steward verfus Allen, 264 Wells verfits Wright, 285 
Stoutfield's Cafe, 77 Whitrong verjits Blaney, to 
Stroud "t'erjits Bifhop of :Bath and Wilcox 'l.Jerfus the Servants of Sir Ful-

lFells, 183 ler Skipwith, 4 
Stubbins verftts Bird 6- at', 63 Wilkinfon verfits Lloyd, Mit, 81 
Suffeild ".JerJus Baskervil) 36 Williamfon 'Z'erfits Hancock) 14 

Wilfon c'erfits Drake, 20 

T. 

T Ayler 'Z:erfus Bidda], 
'Taylor ver/us Baker, 

-Thorp 'Z!erJtts Fowl<:. 
2 

Wilfon oe1fus Ducket, 61 
\V~ndam (Lady's) Cafe, 294 
Wme ~'e1fits Rider & at, 67 

289 Woodward verfits Afton, 95 
2. 14 \Vright ~'elfits Bull) 304 

58 Warren & Arthur, 317 
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DE 

Termino SanCliHill. 
Annis 26 & 2 i Car. II. in Communi Banc6~ 

Coram Franci:fco North Milite, Capital' Juftic'. 
, . Hugone Wyndham Milite, ~ 

Roberto .Atkins Milite, f5 J ujlic'. 
Willielmo Ellis Milite, 

The King rverfus the BiIhop of Rochefter and Sir Francis 
Clark. 

I 

~ a Quare impedit a fpedal <1letbict \ua~ (ountJ, \tllJere~ Quare Im-
ttl tJ;Je <Irare \tIa~ tIJU~ : pedic. 

~lJe ~ano~ of Laburn, to \tllJicl) t!Je abbowfotl of Mod. Rep. 
tlJe CltiJurdJ of Laburn Ul8f$ appentJant, bill bl' t~t Dif:: 19).Gra~t 
!olutton of ~onaaerie~) Anno 3 I H. 8. come to tbe ~~he t~1ng 

liing, hllJo grantell tlJe faib Sl@ano~ to tlJe 9,rd)btfbop ot firficlau~e 
Canterbury (e~,epttug tlJe allbomCon) anll ltfter\llaril~ tlJe is certain, 
fain arclJbtlbop regrantf$ tlJe tame to Bing H. 8. antJ tlJe and a.Mi- . 
9.tJbo1llfon of tlJe <ltIJUtclJ of Laburn afo~efatll ; anil tl)en ~ili~er lI;e~l­
Jliing H. S. graut~ tlJe Caib ~anol of Laburn & Advocation' the drant is 
Eccle[~ de Laburn dieto Archiepifcopo, (lJt:: bing nSluell lJim good. 
befo~e) dudum fpeetan', ann tl.llJiClJ \tJsf$ regranten to tlJe -\< 3I H. S. 
faitJ itting Dr tbe faill arclJbifbop, ani) laterr belonging c. 13· 
to tile abbot of G. &c. adeo plene a~ tJ)e Co iil arclJbiQJoP 
01 gbbot ban it, o~ a)1 it \lla~ tn our $snil~ Ill? an}:, 
ats1!)1 O~ g@eau)1 lJohlfoeber. 

anti mljetlJer tlJe ailbob,iCon patTeil lip tbi.£) Iail ~~at1t, 
11.la~ tlJe ~uelliotl. 

'{tlHee ~uftice)1 (abfcnte North) gabe 1utgment fo~ tiJe 
~tfenilant) tl}at tlJe allbowfon iltl) paC~ b1? t~i~ (/l)~ant. 

. B g:ufttce 



2 Hill. 26 & 17 Car. II. in Communi Banco. 

gjuihce Ellis in tJt~ argument faitt, ~lJat it \lJa~ plain 
tl;at \nlJen tl)e g@anor came to H. 8. tl)e attbO\t1fon 1lia~ ap:; 
pennant; but tuiJrtl it \na~ granteil to tlJe arclJbtfl)op, ann 
tbc gnboU1foll e:rccpten~ it tl1en becantc tn gtof~, anll tfJere:: 

James tlnd fo~e CQUIn ncber aftermartJ be appenttant: g~ an gcre once 
Jo11l1f0I1'J bifunitett {rein ~lJe ~ano~ can ueber after be 10art of tljat 
Cflfe Polka. ~,'ltlO~. Liford'~ ~afe~ 7 Co. 

attn 'ti~ a£S platt!:, tiJat befo:e tlJe ~tatute de Prerogativa 
Regis, cap. 15. ~lJat tn tl)e <!rafe of tije Jl\ing~ bl' tlJe $~ant 
of a Sj@ano:, tbe ~bbo\l)fou tlJouglJ uot namett parrett, 1und} 
1no~e if it be namell tn aup ~att of t!je ~eett, a~ if it be 
ill tlJe Habendum tbougb not in tlJe ~~elui1fe~; but tl)at 

IO Co. 63. mull be intennen of an: alJbo\l.lfon appcnttant. 
, ann tl)ouglJ allbo\tlfon~ are ctceptcil br toat ~tatute, 
ret in cafe of melUtutton, an aObomfotl will paf~ br tlJe 
mcloln~ Adeo plene & integre, tgougb not uamen. 

~t1 tfJi~ ([afe tlJere are general mo~n~, ann tlJe Came a~ 
-\< lOCO. 63. ttl If Whifiler'~ claCe ; ret tlJi~ ntfter~ from tlJat, fo~ !Jere 
~~~~;. te~- tif$ gra!'ttn Adco plene, a~ tl)e 2,bbot gan tt; iJl! tlJofe 
J1eral ag4inft mO~b~ tt ilotlJ not paf~, fo~ tlJen it ttJa~ appenllant, but 
Turner. tlO\l) it i£S in gror~; ann if tlJe ~tng tntenbeb to paf~ an 

anbowfon a£s appennant tul)en 'tifj in grof~) tlJe <l5~aut 
tss boitJ. Hob. 303. . 

1n 'Vhifiler'p Cafe tbere are tlJe moriJ~ Adeo plene, a~ in 
tbt~, anLl tbe atJbo\1lfon \tlaz appenbant iliU; but ret tfJere' 
are general [[lo:11~ {Jere tl)at min paf~ it: Adeo plene as the 
Archbifhop had it, \\lill not fertle, bCC8ufe be ueber l)all it; 
neitijer tuiU Adeo plene as the Abbot had it paf~ tlJi~ g ilb01lJ~ 
fon, becaUfe be bail it in nrof~; but Adeo plene as the King 
had it by any Ways or Means whatfoever, tbofe general mO~b5S 
are fuftidtnt to pafS$ it. 

([be ll\ing grant~ tbe Sl@ano~ ann tl)e anbo1.llfon of tbe 
~iJutdJ of Laburn, \l1!Jicl) i~ cereain.. ann br particular 
~fnnr, ~art of \tllJat foUo1ll.s ( Sf/> fpeElalt' to the Archbiiliop ) 
i~ faife, fo: it neber belongen to lJilU, becaufe it wag £~:; 
ceptelJ in tij£ <l5~ant of tue Sl@ano~ to l1im, but tlJe fitft. 
~er(tiptton being full ann certain, tlJc 1falfit')J of tiJe 
otlJer O)aU not abo:b tlJc <l5:ant, efpcciaUv \tllJen tiJe Iaiug 
i!l not bcceibeb in lJi~ ~ttle nOl tn tiJe [laine, anll \lIIJCtl 
tl)ere if$ a <E:ertatntr of tlJe ~lJing grantell. 
~otne faUe ~u~geaion£) luar tnalte lJi~ ~lallt boin, a~ 

if be grant tlJc ~ano~ of D. reciting .tlJat it came to l]tnt 
bp aUainner. toilen it came bp 19u1~(;bafe. Hob. 229. 

Lane II. 13ut if tiJc ~iCrpcital concern~ not tlJe It\tng'~ ~itlc at 
~~oftt'! it botb not bitiate tUt <15~an t, 1o H. 2. 4· ~ir J OhI; 
Lefirange~~ C~lfe, tubere tue Bing bp ~ffi,e founn batt tile 
~lari)1l)ip of a SJ@ano~) anti lualiefj a <lD~ant tl)ercof, re'itin~ 

Quod 



Hill. 16 & 27 Car. II. in COlumuni Banco. 3 
Quod quidem Manerium in manus nofiras feifit' &c. tniJt'iJ bHl~ 
not true, 'Fet tlJe (j5~ant U1a~ Ueitl goO), becaufe it \1.Ul~ 
onll? to mafie t{Jat certain 1tllJicb tl.la~ certain enough br~ 
fo~e bp a particular ~eC'ription. ~o in Legate'S Cafe, 
lOCO. 113. Uli)e~£in i~ eiteb the ([afe of tlJe <farl of Rutland 
ani) Markham, to miJOlu tlJe ~uren batl grantetl tl)e IDfftce 
of ~arJterlbip, &c. Quod quidem Officium tiJe late. <eatl of 
Rutla7zd habuit, rolJen in trutf} tl)e <farl ueber batJ it befotr, 
pet tl)c <t5:~nt \tH1~ l)elb goon. . ' 
~o alfo if I}e grsnt!S fo~ anll in ~onfitleration of ~erbic~ 

bone., 0: gaouep paitl; if faUe, it abotil~ not t!Je (!l;~ant, be~ 
eaufe rue\} €onfii)eration~ (wten paft) ate not material 
ll1l}etlJer tl)cl? ate true o~ fnlCe. Cro. J ac. 34' 
~f tlJe lliing let tlJe ~ano~ of D. of tlJe [talue of 41. per 

'Annum, if it bz tno;e tt is ill; but if lJe let it br a partt~ . 
eular ~ar;!~, ,inti tlJen abtl~') Quod quidem Manerium i~ of.'jC 2Cro. 34: 
fuel) a [laiue, ;tt~ groll, becaufe tlJe >(. Quod quidem t~ but 
tlje gili)ition of anotlJer <Irertaintt: ~o lJerc tlJe atlbob.1fotl 
i~ grantcn br fpecial anb e~p~e!z ~ame, but tlJe <ltlaufe 
tiJat \oUO\l)~ " Dudum fpechin' to tlJe QrclJbiOJop; impliez tt 
~i1hllie; anti l}ab tljere bren no mo~e in tlJe <1tafc, tlJi}j 
taint!' \Uoulb nebe~ babe anoitleb tlJe (\]j~ant. . 

?But hliJen t!Je Ilttng bab enumeratell reberal [[taf~ bl' 
1ni)idJ J,Je tiJougbt lJe miglJt be intitletJ, at lail a~ a ~~oof 
tljat iJc \l:la~ retolbetl to paf~ it, be atli)~ tlJefe [[lo~tlS, viz. 
as it is in our Hands by any Way or Means whatfoever. 

Atkins jluttitC of tlJe fame ~pinion: WlJere tlJe ~lJin!b 
i~ not granten br an e~p~ef~ ~ame" tlJere" if a ::traIntr i~ 
tn tlJe wefcription of t!Jat '(!CUing, tlJc <l5~ant i~ boitl eben 
in tlJc <IraCe of a common~erron, a~ if lJe ~rant lLanb};1 
latelr let to D. in (ucb a ~artlb, anb tlJe llanO£) mere not 
let to D. anti mere aUo in anotlJer ~ati(b" tlJe ~~ant 
i~ bOitl, becaufe. tlJe LantiS are not particularlr namen. 
'Anderf. 148. Heywood'£$ Cafe. 

A fortiori in tlJe <!tafe of tlJe ttttng" a~ if lJe grant omnia 
ilIa Tenementa fituata in Wells, 1tJben in trutlJ tlJe lLantl)'S bii:1 
not lie tbere; fo~ tlJiS 1lieafon tiJc (JJ)~ant was bOti:I, becaufe 
it mass general, anti v.et retlrainetl to a particular atO\l.l1t, 
anb tlJe t0~onouu (illa) goe~ tlnouglJ tlJe wbolc ~entetlce~ 

leut if a ~bing is granteb bl' an e~p~ef~ ~ame" tlJo' 
tlJere i~ a 1falfitr. in tl)e Wefcription, ret in tl)e ~afe of a 
,ommon ~erfon 'tiS goOil. 
a~ tullen tl.Je ~ubclJanto~ anti ([litat~ <tl.Jozal of Lichfield 

mabe a ~~ant to Humfrey Peto of 78 aCre£) of (J51ebe" ann of 
tlJeir 3!l'tl]e£$ ~~etltal antl10erfonal, anti al£o of tlJe 'Ql:l!tlJe 
gf tl)e ~lebe, All which late were tn tlJe ~,cupation of Mar-
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garet Peto, bJl)tciJ wa~ not true, pet tl)e d5~ant b.1a~ an~ 
jubgen goon, fo~ tije mOttl~ All, which are not mO~i)~_ of 
~efttittton, unlef~ tol)en tlJe ([lanCe i~ geuetal ani) tiJe 
~entence entire, but not mben it t~ billinrt. Cro. Car. 548. 

15ut in tbe 4tafe of tlJe ltttng, if tlJere f~ it 1falfit,!, bp 
tnlJidJ tiJe lttin(t lJatlJ a 10~ejunt,e) ani) a :jfaUUr upon: tiJe 
~uggdtiou of tlJe ~artr, it will mafil~ tiJe ()I)~ant boii)~ 
but cbrtp faIfitr wiU not aboti) lJi~ <l5~a.nt, tf it be not 
to lJi~ t0~ejuilt,e. 

15ut let tlJe ~alatr in tlJt~ ([aCe be \nlJat it will, tlje 
'.Adeo plene as it is in our Hands lJelp~ it; anti tiJouglJ. it lJatlJ 
bren objecteb, 'aCl)at tlJefe mo~i)~ win not I}clp tiJe <15~ant, 
i1ecaufe notl}ing ntID t~ gtantei), tlJat being ilonebefo~e; 
'tt~ ttue, t-ijere i~ notlJftlQ; new grantelJ, but tijat 1Ul)tclJ 
1lHl~ befo~c \l)a~ not wen gtanteil till tiJi~ «flanfe calne~ 
tol)tclJ fUPplie~ ann amenn~ ti)e fa If ttl' ; fo~ now 'ti~ ap~ 
parent tljat tbe I1iing itltenncn to pa!~ tiJe Qlilbowfon a~ 
bJell ag tlje sJ@ano~, anll tlJetefo~e at laa gtant~ tt., be 
I)i~ (title hllJat it mtll. . 

gJn aU ([afrf5 11l!j~te tOe Itting'~ <l5~ant i~ botn i12canfe of 
anp g@ttlane in iJif5 ~itlr, 'tt~ to be inteniletJ tl)e lLiing WOllIn 
not mafie t~e $~ant ut1lef~ tlJe ~itle \tIere fo a~ 'tt~ rcciten, 
but i)ert 'tiss apparent tte lHng refolben to grant it. 

Judgment. \Vyndham gJulftcc agteell, anll 9Jungment \\1a~ gillen a,~ 
cO~i)inglr. 

Wilcox cverfos the Servant of Sir Fuller Skipwith. 

Rep1evin. I~ Replevin, tlJe Defenilattt juaifie~ tlJe ~aliin~ of tiJeo 
Jufiification ([attle fo~ a Herriot, 1llIJid) lJe aUellge~ to be tlue upon 
t?r an Her- ebetl' Alienation without Notice. 
not. ~fJe t01aintiff llente~ tlJe Herriot to be bue upon Aliena ... 

tion. gnn tl)t'tCnpon jJ1Tue i~ jOineD. 
~fJe ~pecial [tcrbitt finb~ tiJe ~enute to be b1' 1feartr 

ann t{)e 1Itent of 3 s. I d. (tUo' ti)e ~efenilant in lJt~ abOUltl! 
ban allengen tlje l1\etlt to be 12 s. 4 d. ann tlJe 10lainttff in 
lJifj lBat to tbe gbo\t)~r ban confeffel.l it to be fo) ~utt 
of ([ourt, ann an ,errfot, \lllJicb \\Hl~ pal!able upon ebet}? 
alienation mttlJ o~ mitbout ~ott,e. 

gun hliJetlJet upon tfJi~ ~pecial dterilitt, ~utigm£tlt fbotdtJ 
be gibenfol tbe 10lainttff 0: tfJe abowant, UlSf$ tiJe ~oubt. 

Ex parte mpon tlJe ~otnt of 101eantng, ~erjeant Jones fo~ tlJe~£~ 
De£., fenilant faib~ it gab been objettelJ t~at tl)e faill QIbo\.Ult! tna~ 

in, foz ut Ballivus, &c. bene cogn' captionenl in prxdit1:o loco, 
&c. but tJotfJ not fal? tempore quo, &c. fo~ a $errtot (tempore 
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quo, &c. being left out) anb fo botlJ not fa~ a ~erriot \\1a~ 
bue at tlje ~tlue of tlJe talling of tiJe (500b~. . 

15ut lJe anftuereb, ~lJat tlJat \tla~ ufual snb <ltommon~ 
a~b of tlJat ~ptnton were aU tlJe ~uftice~, anb fo it toafl 

• i)ell) gcon. 
~t \1.Ul~ fart}Jer objetteb, ~lJat lJere i~ a ~atiat1ce be~ 

tween tlJe abo1Urr ann tlJe 1finntng tn tlJe ~pe'tal Uler~ 
bitt; @L:l}e abomant ra1?~ tlJat tlJe ment \lHl~ 12 s. anil 4 d. 
anb tbe 1url? nnb tbat it t»afj but 3 s. I d. ~c. alfo fsitl], 
tlJtlt tl)e t\}ertot \tla~ bue upon eberl? alienation mttlJout 
~otice, anb tlJe~ finb it bne \llttlJ o~ tuitlJout ~ottce. 

15ut to tbst lJe failJ, tlJe j!url? babe boubteil onl~ of 
tlJe laft 10otnt, fo~ tbe .aboUlrl' \tla~ not fo~ 1ltent, but 
fo~ tbe ~errtot; fo tl)e ~ubaance t~, miJetiJer lJe gab goon 
<laufe to btarein for ti)e ~etriot o~ not. PoRea-; 

anti a~ to tbat, tlJe ~ubftance t~ futUcientllt foUtlb, 
lilie tlJe <!tafe tn Dyer I 15. ~ebt upon :15onil fo~ ~erfo~~ 
mance of <tobebant~, ann not to bo Walle, tlJe l5~eadJ 
affigneb \1.1a~ tlJst tl]e J0efenbant feU'n t1tletltl? ~ali~., \tllJo 
plean)1 Non fuccidit viginti Quercus pr<£d' nee earmll aliquam, 
tlJe 91url? finn lJe cut bown ten, ret tlJe 101aintiff recollereil ; 
fo~ tlJougb tlJe inttre allegation of tlJe ')5~ead} \Ua~ not 
lonnb, bec8ufe ten nin not p~obe tlJe 9ltrue of tmentl? lite­
rallr, 'Pet tlJe ~ubaance is fount;, \l.llJiclJ i~ fufftctent to 
malie tlJe 13on1:l fO~fetteb. 
~o ttl ~refpaJ~} tlllJere tlJe ~laintiff malie~ a ~itll? un~ 

bet a lLeafe tubtclJ commenceb on Lady-da~ Habendum a 
Fefio, &e. ann tlJe 9lffue 1\la~ non demifit modo & Forma, 
tlje lUt! founb tlJe )l.,eafe to be mane upon Lady-day, Ha­
bendum a eonfeCtione, ann fo it comluencen upon Lady-day, 
anb not a Fefio, &e. mlJidJ mutt be tbe ~a1! after tlJe :jfeall, 
Tet 't\lla~ abjungcil fo~ tlJe ~lattltiff~ becaufe tl)e If'eubftance 
1Ua~, tulJetiJer o~ no tlJe @latnttff ban a JLeafe to intitle ¥ Moor S 68 
l)tmfelf to commence au gerton. Hob. 73. Y1ew, 148, 

16ut ttl EjeCtment o~ Replevin fucb a ~e'laration iJall 
been uilUglJt, becaufe tlJeretu ron are to recoller tlJe ~erms 
8ub tlJerefo~e tbe ~ttle 1UUtl be trult' ret out, ani) in Re­
plevin 'Pou are to IJabe a Retorn' Habend', but in Trefpafs 'ti~ 
onl1' bl! mal! of (!1;~cufe. Sed Qu<£re. 

g fecOnb menfon i~, bectlufe botiJ ~laintiff aun Defett~ 
JHlnt in ~leabiu(J lJabe agreeb tlJe g@atter tn tbi~ ~arti~ 
,ular, fo~ botiJ far tlJe lRent \l1a~ 12 s. ann 4d. 

'~i~ a mule tn l1a\U, tl)at mlHit tbe "attie~ !Jane agreeil 
iU1f)leabing OJall be abmitte1l tlJougb tbe ~ttt1! finb other:: 
wife. 2 AfT. pI. 17. 18 E. 3. 13 b. 2 Co. 4. Goddard'11 Cafe. jlU:: 
tOZ~ ate not bounn til? (ftlopple ad dicend' veritatem, fo~ 
tl)e}! ate fworn roto !la, unleffj t~e «fftopple be 1llitlJin tlJe 

faule 
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fante 1aec;o~b, but lJere tuat \tllJtCb i~ canfefi'ell ,annot be 
~atter of ~ltrue, not being ~i~ colltefiata. , , 

jJt ba~ breu objcctelJ, ~lJat 1n 33 H. 6. + h. tfJe ~latnt~ft 
b~ouglJt Webt fot 20 1. tbe ~Utl? founn tlJe ~efcn1)ant 
onlr owell 10 1. anb tlJe ~laiutiff coulll ueber recober. 

lBut t!Jat tuUa be intenllell of a Wcbt nne upon ([on tract 
ani) tl)cre tlJe leaft Clartauce wit! be fatat 38 H. 6 I. 

. a~ to tlJe f(con1.l dIariatlce, "tis not material, for 'tt~ 
not true (1 •• tije abo'ttlaut batb fail), ro~ if tlJe ~atter in 
~~\ffue be founn, tlJe jftUlliug ober i55 but ~urplurage j bot" 
ti,e Qlernitt ani) tiJe £lbo1Url? agr~, tiJa~ tlJe ~ef2nllanr ~ap 
talle a :Dt1iarer~ in ([are of altenlltton \tntlJout ~ott,e: 
antl fo be p~al!ei) ~ullgntent fo~ tlJe ~efennant. 

Jud ment ~tJe 4I:ourt were aU of $1Dptnton, tl)at ,jJunllment fboulb 
for t~e De- be giben fo: tlJe Defellll~tlt ;. fo~ \1Ji)at t~ agreeb ,in i01ea~ 
fendagt. i:ling, tl)ouglJ tile jlutJ? finll contrarp, tlJe <!tourt t~ nor-to 

l'e~nri); ann !Jere tiJe ~ubaance of tlJe ~ffue, a~ to tiJe 
~econll ~oint, if' \\leU founl1 fo~ tlJe ~efenllant. 

~tlncre Atkins toIll ~erjeant Wilmot., mbo argucil fo~ tbe 
~lainfitf, tbat be lJa tJ eitel) maul? arare~ 1lllJiclJ came not 
up to tlJe S]@atter., ani) fo llib magno conatu Nugas agere, 
fo~ 1U!)'ciJ meafoll ~ l)atle not repo~tell iJt55 argument., 

Sluith ruerfus Feverel. 

Cafe for. ""'r ~ <f ~laintiff Jnougbt an actton on tl)e ~afe againlf 
fuchargtn g tlJe JE)efennant, fetting fo~tb, t[lJat iJe iJai) J1ltggt of 
a ommon. cJrcmluon in A. ani) tbat tue ~efenllant put in llt55 ([attle 

viz. $o:fe~, <lro\ll~., $(lg~, &c. ita quod CommuIliam in tam 
~1l11 plo modo habere non potuit. 

~lJe ~efcpllant plcans a ~icence froln t{Je lLO~i) of tbe 
~Otl to put tn Averia fua, 1UljlCt) \\la~ agrretl to comprelJeun 
t~o~~ 855 weU a~ otter (Jl:attle in tlJe 1noll general ~eufe. 

'@:i)e ~Iatntiff betnut~, ani) after argument tlJe ([ourt 
were aU of S[)pinton., tlJat gjubgment tboulll be gtbcn fo~ 
tbe ~laintia., bec8ufc tlJe iD£fenbant tn lJi55 W>tca batb not 
aUellgcil tlJat tbere \lla~ fufficient Common left for the Com­
moners, fo~ tlJe )LOtb cannot let out to ~allure fo mud) 
a~ not to [cane futficient fo~ tbe <lommoner~. 

9n1) t!Jo' it 1l1a~ objettcll, tlrlJat tlJe ~laintiff 1uiglJt babe 
rcpll'c1.l fpectaUp., anll tbcmn tuete \1)a~ not enougfJ; ret it 
nUt~ agreetJ ill! t~e <IroUtt tl)at in tl)t~ (afe f)e neet) not, bc:= 
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f>ufe lJi~ Weelattltton to tlJat 10utpore \lla~ full enou~I1, 
aun tiJ81t being tlJe bet!' Gift of tlJe action, tiJe JElefenttant 
fboulb !Jabe pleaileil it. 

9lt IDa~ IJelb intJeeil, tust itt an action upon tl)e I!afe up 
tbe <!C01Uluoner againtl tlJe lJ.;oro, be mutt particuiatlr IDew 
tbe ~urtlJarge; tut tf tlje attion be b~ougl)t againft a 
~tranger, fuei) a ~l)e\l.1it1g a~ i~ lJere if' fufhdent. 

North c1tlJief ~UtliCl~ (ailt, al11) it UJa~ (liltnittc't'; tlJat tf)e 
)Llt:zllle bein« general" ad ponend' ave ria, it fi)oulil be in~ 
teuiJei) onll! of Cltolutuc;nable <Il:attlr, anti not of $ogS; Sed 
contra, if tl)e )l..i,cnee ban been fo~ a particular ~tlne. 

Anonymus. 

fA gean bebtfe~ )l..,anb to A·lJi~ ,eir at )Law, at11) i)ebire~ DeviCe. 
ot{Jer lLanil~ to B. in fee" ani) faitlJ., If A. moleft B. by 

Suit or otherwife he 1halllof.; what is devifed to him, and it {haH 
go to B. 'QrlJe ~ebiro~ llie~, A. entct~ into tlJz lLani)~ ilebiCCi) 
to B. anil daim~ it; t{Je <ILourt mere of sIDpinion, tlJat tiJt~ 
<fntrl? ann ~natm ifJ a fufficient ~~eaclJ to entitle B. to 
tl)e lLani) of A. . 
~t \Ua~ aUo agreeb, tfJat tlJefe mo~n£s, If A. moleft B. by 

Suit, &c. malic a Limitation anil not it Condition, Pl. Com.42o. 
tlJe }0ebife being to tl)e ~eir at )J.,aw; fo~ if it mere a ~on. 
bition, it llefccnilfJ to lJim ann fo 'ti!5 baii)., bcc8uCe be can:: 
not enter fo~ tbe 15~eatlJ, 3 Co. 22. Cro. Eliz. 204- \Vellock 
ani) Hamond'~ Cafe. Paying in tlJe Ql:afe of tl)e CHJztl ~Otl 
malietl a Limitation. Owen I I 2. 

~o in tlJe ([afe of Williams anb Fry in an EjcCtione firm~ 
in B. R.latdp fo~ Newport-Houfe. A. tlcnifetij to l)i~ <If);ann:: 
baugijter, Provided and upon Condition that'ilie marry with 
the Confcnt of the Earl of Ma1Zcl1efler and her Grand-nlothcr, 
'ti~ a )lAtuitatiotl. 

zdly, ~t tua~ agrrelJ, atlJat an <fntrr anil ([{aim in tiJi.~ 
<!tafe \lu£S a fuftitient 9@olellattol1; fo: \lllJcn tIJe 1geir 
£nter~ anil clailllf$ generaUp, it 8)an be intennen a% ~dr" 
anb tlJe mo~bfJ, that he iliall not molefi by Suit or otherwifc, 
are to be intenlJeb occafione Prxmifforum. 

3d1y, atbere i}l no nreb of cfntrp to aboil) an <!Ella te in 
cafe of a ~tmitatiotT, beeaufe tlJereill' tile tfaste ia i.letl'r~ 
minen witbout (JJ;ntrp Ot <lnatm~ ani) tlJe '.fLaw Cit (ls it 
upon tlJe ~artl! to \l)l)om it i£> liUlitl?I), anll in \UIJOltt 
it bea~ till be 1Jtragrre~ to it. 

A. 'Oebifc£S JL,anb to B. anil bi~ $dr~., anti nie~, 'ti~ in the 
~ebirre immrntatelr, but intl~n til ([ntc!' iJe cannot b~ing 
a potIdro~~ action, n~ atrefpaf}J, &c. Pi. Com. 4 12,4 1 3. 10 Co. 
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Hilt 16 & 27 Car. II. in Cancellaria. 

40 b. wfJerc a t0otreiTion bea~ ltIitbout <fnttl', a llteberuou 
ltliU belt \tItt~out ftlaim. 

Curtis rverft4s Davenant. 

~rohibi- I ~ a Prohibition, tbe ~uetliotl \tla~, mtfJetlJer if a 4rfJurd~ 
[Jon: . be out of JRepatr, o~ being fo mudJ out of g>:be,r tiJat 
A Bliliop it muft be te~ellifi£lJ, \lllJettler tlJc Bifhop of the Diocefe mal? 
cannot ap- , 0r!:'"" lIT" '('(',' t ~ 
point Com- bltea a CommllllOn to ttupOwcr """ommlutOnCr£S 0 tax anu 
milIjOller5 to rate ebftp tsarttbioner f(J~ ti)e Re-edifying tf)ereof 1 ~lJe 
t~x t~e· Pa- cn:outt lJilJ unauimount' agrre fudJ ~ontmi1Tion~ were 
B~ilj~~?; or (!ga~n.ff JL,anl, anti ti;erefo~e grantelJ a 10~Oilibitton to ~fJe 
Repairing a ~plntual <enurt, to ftop a ~u,t tbrrc commencell agalntl 
Church. fome of tlJe 10dttlbtoncr~ of White-Chapel, fo~ not pa-ping 

tlJe '{1ta~ aecOllling to tlJeir ~~opo~tiOil~. 
~t bJa~ agrreil, '<!ClJat tlJe ~piritual ([ourt fJatlJ ~o\tter 

to compel tlJe ~ariftJ to repair t!Je ([!JurciJ br tlJetr (JEcele" 
fiafttcal ([enfure~; but t!Jep .cannot appotnt wfJat ~um$$ 
are to be pailJ fo: tl)at ~urpore, becdule tlJe ctlJur'lJ:;\\lar~ 
Den£S 1111 tUe ([onfent of tlJe 10ari(lJ are to fettle tbat + 

a£s if a 15:tilg~ be out of laepair, tfJe '31ufttce£s of ~cace 
cannot ret 1aate~ upon tlje ~er'on~ tl)at are to repair it, 
but ttcp murt eonfent to it t!Jemfelbe~. 

'QtiJerc ~arilbioners bere m!Jo contribute to tlJe ~lJarge 
of repairin{J tlJe flClJurdJ mal? be (pateb, but a~ fo: tlJofe 
mbo are obftinate anb refnfe to lJO it, tlJe ~ptritual ([ourt 
luat' p~oceetJ to <f~comlttuntcation againtl tfJem; but tl)ere 
mal! be a lJAbel to par ti)e mate~ fet bp tlJe <lrl)ur'lJ,\llarben~. 

N urfe ruerfus Yearworth in Cancellaria. 

Bin i~ Can;' RIchard Yearworth bring feifelJ of lLanb~ in1fee, mafie~ a 
cell'17la.for JLcafe to t~e ~efenbant Chrifiopher Yearworth fo~ 99 
the A{h~n- I' /1''1" 11 ' l' . 
ment of a 1Pear~ to ~uclJ Wofe a~ bp yl£S aft [[ttlllJe (lJoulll lJtrect. 
Term, ~Htcr\l:Jari) be mafu~ lJi~ [[ltll in [[lriting (i}abing tlJen 

no 'lffue but tJi11 [[life groffement enfeint) ann tlJeret!' be~ 
1Jifer.'1 tOe fame 'JLann to tl)e Heirs of his Body on the Body of 
his Vlifc begotten, ann fo~ Want of fuel:} 1true, to tlJe fain 
Chrifiopher tl}e Wef~l1tJant anb bi~ $eir~. 

Richard biC%., anl) about a ~ontiJ after a ~on ·i~ bO~tl~ 
tlJe ~on bl' illcrtuc of tbf~ JE)ebife ~rtjoP£S tlJc )L,ano., but 
'b.1l)en be attaing lli% fun Q~e of SIDne ani) tmentp lPeat~, be 
fuffct;5 a Common Recovery, anlJ aftet\tJattl~ bebifefJ tUe 
J1ann to tiJe ~omplainant Nurfe, anb i)te~, 
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~bc <!tomplainant erl)ibtt~ a '15iU agaftlft tl;e Wcfcnbant 
to l;abe ttc JLean~ fo: 99 WearS5 a1Tl(Inen to tim .. ann \!!tr~ 
tilet l}e flJOulb babe it affigncl.l o~ not, \UfH5 tiW ~ueaion, 

I. 1t 1Da~ p~etcni'JCl)', '<tt)at an ~fiate in If(e beinQ; ii~\ 
ntitCil bp ti)e min to Cbrifiopher, Uli)o UH!$ J1effr~ fJl99 
~ear~., tl)e ~ctm iZ tberebp i.l~o\.Uneb. ' 

2. j]t \Ua~ objectei.l~ ~t)at tlJe j,DcbHc up Richard to tin 
9lnfant in ventre fa mere \ua~ boiil, ann t"i}2n tl}e ftomplai:: 
l1snt, \t)Uo tlaimcn bp a Webife from; tIJe Pofihumus; coulll 
iJabe no atitlc; but tlJat tbe ~efennant to tn1}Ollt an (jj;ftate 
\1HHS limit ell bp tlJc [[(,ll of Richard tn iticluainilst lboulil 
talie PlcfcntIp~ . 

)But notmitbllaniling wlJat \na~ objrctell, tbc )L,o~b llieeper 
Finch tJetrretJ, ~lJat tile l1catc mlJiclJ toas tn 'QI:ruff, WOllin 
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be affignetJ to tlJe tltGlltplainant Nurfe. _ 
~c faitJ, ~!)at at tlje ~OnlmOll :tL,am bJitl)out aU ~ue~ R?tl. At!r. 

ilion: a )Flebtfe to an j]nfant in ventre fa mere of 'llann~ te~ ra. ?~v'f; 
llffablc br ~utlom toa~ gOOll., fo tbat tte Doubt arife~ pf.9~. G~db. 
upon tlJe ~tatute of H. 8. t11!Jit!) enact~, That it :filall be law- 38'5' II H.6. 
ful for a l\1an by his "\Vill in Writing to devife his Lands to any 13' 7C;:°'31' 
Perfon or Perfons, fo~ in tlJi~ ~are the ;IDebifce not being in a.dubitatur. 

rerum natura, in ~trtrtnef.£) of ~peeclJ if) no ~erfol1, ann 
tbfrcfo~e it ljatfJ been tafie» ti)at {ucb a Wcbife irs bOiil, 
Moor'~ Rep. ann 'tif$ left sf) a Qu~re in tl)e 1LO~b Dyer 304. 

l5ut in {[\tio ~afc~ in tlJe Common~Pleas, one tn tlJe «:ime 
mllen tlJe lLo~tJ ~bief 1uttice Hale \l)a~ ~ubge tl)ere, tne 
otbet in tbe J!.,o~tJ <It:bief ~utl:tce Bridgman'~ ~itue, it batb 
been rcfolbetJ, ~lJat if tl)ere 1Dzre {ufficicnt ann apt [mo~i)~ 
to tJefctibe tlJe ~nfaut) tljouglJ in ventre fa mere, tue iEeuife 
miglJt be gooll. 

:lOut in tlJe King'~-Bench tlJe 9lubge£t ance babe been tJi~ 
lliiletJ upon tlJirs ~oint~ tfJat a~ tlJc )Lam ftanlJ£t nom all$ 
jutJ!&e1)~ tbi~ ~ebife in OUt ~afe feem~ not to be gOOll! 
:l3ut tboullJ tlJe €aJe come nom iu quellion, be fain be \tJa~ 
not cure t{Jat tlJe 'Law bJoullJ be fo ailjubgeb ; fo: ;tif) barn 
to birtnl)ertt au ~eir fo: want of apt mo~i)~ to beCcribe 
IHm, antJ 'tifj aU tlJe taeafon in tiJe [[to~ln, tlJat a ~an'~ 
jJntent, lping in extremis, 1tlten moll: commonl!, I}e i~ tle~ 
tlitute of <!touurel, lboultl be faboureb. 

c Whitrong 
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Whitrong 'Verfos Blaney. 

Precefs in- T ~ jl ~ t!term tiJe ~ourt beIiberell tlJzit ~p'niot1~ ttl 
to vVi4 lcs. tIJi£' ([are, North Qt:gicf ~ufi;ic(', :wlJol)ab lJeatil no 

.arguments iJercin, being abfcnt. 
~lJe clafe tuas tlJi~: ~be 10latntiff upon a ~ubgm£nt 

in tr~i~ <ltDurt rue~ out a Scire Facias againfi: tlJe !~Hr anti 
tile ~cttenantSJ~ 'WlJiclj \lla~ tJherteZl to a ~lJerifi of Wales; 
tl)e j0efenilant iSS fetutnell ~eru"ant~ but lJe COluel$ in 
t;n~ pleab£s Non tenure generaUr, anb ttabetrC~ tlJe me~ 
tur~~ 2 t~]e ~iatuttlf lJemur~. 

Qr\Uo ~otntf& were fpoItcn to tn tlJe <Irafe. 

I. [[UJetlJer t!Je ~efcnllant can traberfe tlJe ~I]erifr~ 
lltetuttl-: gnll all tlJe ttiJ~ee ~Ulhcf~ agre~'n tl)at lJe tannot. 

2. [[lljetl1et a Scir' Fa', Ca'Sa', Fi' Fa', &c. 1Uoulo Ite into 
Wales on a 9lungment l)£re at Wefiminfier; ann tl)ep agreeD 
It moultJ \nell ite. 

An India- :Ellis ~ul1ice agrteb, 1f 9lullgntrttt be gib~n in Wales it 
ment may coulll not be remobtn into tbe Chancery br Certiorari, anll 
bcemoved. Cent lJitiJet bl' Mittimus, anll ti}eu <f~ecutton taken out 
2 fa. 454· upon tlJat gjubgment I)erc, becsufe CUCiJ ~uilgment~ ate to 

be r~ecuten in tl)eit p~oper gjurt~bictton~~ anll fucb \Ua~ 
tl)e JacColution of tiJe 9lutlice~ ann )5atoti~. Cro. Car. 34. 

l5ltt on a 1ubgment obtain en I)ere, <f~ecutton tnal' go 
into Wales. . ~o czt.recutiotl can go iuto tlJe Ine of Man, be~ 
cauCe "titS no ~att of England, but Wales tJ unttell to En­
gland bp tl}e ~tatute of 27 H. 8. c. 26. ann tl)erefo:e in Bcdo 

.:,: Het 20 anll Piper'~ Cafe, 2 Bulfir. 156• it mats I)eln~ tlJat rudJ a ~ 
2 Cre: 484. [[trit of ~~e,ution goe~ legaU~ into Wales. 
The Opini- ,e fain~ be ban a. mepoJt of a <1taCe in 1 I Car. 1. \l.f[Jere a 
on~fDod- ~tiou b1a~ mane to Quafb au Elegit into Wales; but it 
~;;'g;~~~: \ll8~ bet1ieb~ fOJ tlJe ([ourt aireen tlJe mrit tDelt tffuen. 
194· TwiJden ~ome babe mane a ~ift£rence betmeen tile King'~-Bench 
denied it. ann tlJe Common Pleas, n~ if au <lJecutiou mi~bt go into 

Wales upon a 1ungment obtatnen ill tlJe King'~-Bench, but 
aliter if tn tlJe Common Pleas. 

15ut tl)e llam i~ tIle fatue in botb ([ourts~ Ivlich. 1653-
brtmcen \Vyn anll Griffith, ttJi!f berr €afe caUlt in quetlton~ 
anil tlJere it Ula~ IJdil~ tlJat <f~ecution goe~ into Wales ass 
mell a~ into ant' 10att of England upon a lUillment ttl 
tl)e €ourt~ of W cfiminfier. 

! ~n 
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~n 2 Bular. 54. Hall verfus Rotheram, it \1la~ beln tbat a 
Cat S3.' tbaU (l0 into Wales againlt tlJe Wail UpOll a 1ung~ 
ment rccobet'Cil in tlJe King's-Bench iJcre againft tue ~~tn .. 
tipsl. 

~f tb£ tame ~pinion \tla~ gruff tee Atkins, anll tlJat tlJe 
Jl)efennant cannot abe~ agatnll tue ~bcrttIj~ lReturn, 
no~ a ')5itbop'~ ~ertifieatc; ann tlJe true meafon if5 Q;tben 
bl! Utt' Jl.;o~n Coke in 2 Inft. 45 2. fo~ tlJe ~lJcri{f if5 but an 
~ffieer, ann llatlJ no ~at' in ~ourt to jultifr lJi~ 1!leturtl. 

9in {peetal Cltafc}'5, ff~eepttotl tnar iJe ntaile to tlJe ~lJc:: 
tift'~ tlieturn; but tbi~ i~ bV mea{o" of t{Je epeeial ~~obi~ 
(ion tlJat t~ mane fo~ tue woing of it Ill! tUe ~tatutc of 
w. 2. cap. 39. a~ in cafe tt\llo fmaIl1rrue~ be returnen, O! 
tlJat tUe ~tJertff return a mcfeou~, tue to&rtt' in ~if) £tber~ 
ment mull aUebge of bJlJat [laIue tl)e gj1Tuc~ arc. 

"dly. ~lJat not'ttlitbttanntng tlJe coutman ~a1!in(r, Breve 
Domini Regis non currit in Walliam, ret a Pi' Fa;, Ca' S~', O;e 
anp <e~ecution mlJatfocbct, mar iffue into Wales npJtl a 
~utJgment obtaincn lJete: ann to p~olle tl}i~, lJe tonul)ere~, 

I. $ob.l Wales fo~merlr {fooi) in relation to England. 
2. ~o\tl it iloon befo~e it \tIa~ untten bl' tIJe ~tatute of H. 8. 
3. ~o\l.l it noUl «ani)~ fince tlJe dlnion. 

I. ann a~ to tbt 1firll of tlJefe~ England ani) \Vales were 
once but orte ~ation, tl)cr- ufett tfJe fame 1Gangua~t, 
)l;a1\1~ anti llieIigion, ann fO eontinnetl 'tin tue '<titne of 
tlJe Roman ~Onquetl:, befo~e IDijiCij tt)cp lm:re tott) (,omp~e~ 
I)entlen uniler~one ~ame, viz. The HIe of Great Britain. 

15ut h1ijen tUe Ronlans camr, ti)Ofl' Britains, mbo mouIn 
not rublutt to tlJetr ]?oftc~ betoDfi tlJcmfclbe~ to fuel) 
~lace~ wl)ere tlJcr tljougbt tbemfelbe~ moa fecurc, wl)ftl} 
1\ltre ttc ~outltaiti~ in Wales, anll front UJlJence tljCl! 
came again, foon after tbe Romans were iltobe aUHlp br 
tl)eir WitTentiOnr; bere, anb tl)elt tlJefe Britains enjorcn tl)eit 
ancient 1!ttglJt~, a~ befo~c. 

after tlJt~ came tlJe Saxons ani) gabe tbent snotlier EiJ 

ttutbance, ann tl)ett tiJe llttngllom \na~ llibillen into an 
~eptarclJr; anti tb£n sIfo, ann not 'tiU tlJetl, began ttjZ 
Welfu to be ntftinguHllen from tlJe Englifh; but ret at that 
~ime tlJcp l)ai) great ~olfe1Ttott~ in England, 'Z1iz. Gloucefier, 
~att of Worceftcr, Hereford, Shrewsbury, tni)iclJ tbel? flcpt 'till 
ltltng Offa n~obe tlJCffi out of tUe plain c!ountriep., anti 
mane ti)em fir fo~ ~lJelter into tiJofe g(9ountainouz ~art~ 
in Wales, \l.1lJere t!Jet? no\\) cotltinu£. Cambden 15. .anil 'ti~ 
obferbable, tlJat thou~b Wales ban laiilg~ anll1i1Jin,e~., 
Tet tlJe littng of England {Jan ~uperi o~itr obet tl)em, foz to 

C ~ i)int 
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1.Jim tber were 'omager~., Cambden 67- atbe mO~il Princeps 
implriuga ~ubo~ilinatei1)iguttr, Selden'~TitlesofHonor 593. 

zdly. J0uriug tge t!ime of tlJe ~eparattou~ Wales'l)Clll 
lliftinet JL,a\1l~ anb ~u1tom~ from tbofe tn England, \tll)cnce 
tl)at ~aring tooh it~ <fffeet, viz. Breve Domini Regis non 
currit in Walliam: pet ttJe ~arliament of England befo~e tl)at 
~imc mane Jlaw~ to binil Wales; a~ tfJe act of 25 Edw. I. 
fo~ <lConnrtnation of tl]e oln great ([:lJarter of tfJe )IAbert~e~ 
of England anil of the :jfo~rell~, 1tll)tclJ enact~, ~gat cer~ 
tain Wutie~ fiJall be pa{bfo~ eberr ~ach of mool" &c. 
erpo~ten out of Wales. 2 Inll. 53 I. 

~o tlJe ~tatute 3 Edw. I. cap. 17- 1ulJicl) ~ibe~ memen~ 
if a Willr€f~ be taken anb lIetainell itl a <!taftle, anll upon 
~£ltb€ranCe bemannell til? tlJe ~lJeriff~ if tlJe J1o~tl of tlJe 
<Iraftle OJoulll refufc., lJe luiglJt ratce v-ue Poffe Comitatus, 
anll beat nown tlJe <!LallIe; anll if fucu ~etainer o~ me~ 
{ural be in tlJe ~atclJe~ of Wales, tlJe iiing-, a~ tfJe ~ta::: 
tute raitlJ, if$ ~obereign ~o~ll of aU, ani) llJall no 1titgl)t 
upon: <ltOluplaint; anll tl)e ~onQue{t \lla~ not Ulane till 
9 E. I. fo tlJat at tijat 'Ql:tme lillcUlifr, tljouglJ Wales lJall 

Vaugh. 4oo'101ince~ of it~ tlmtt, 1!et tf)e itiing~ of England mere ~o~ 
bereign~ to tl)ofe ~ltncef$; ann tiJouglJ tl)ep iJan 1La\l.1~ 
of tlJctt own, ret were tl)er bounn bp tiJofc tl)at bJere 
inaile iJere; ann tl)ouglJ ti)eit ~~tn,e~ I)ai) o~ninar}? llie~ 
menial [[lrit~, wet in ~afe~ e~trao~binatp. tlJe llting·~ 
~lrit~ ijn:e tun into Wales; ann tt rna~ not fo~ [[tant o€ 
~o\rler, but bfcaufe tljere 1Ua~ no ~eci), fo~ tl)st it \tIetlt 
fo felt/om; anil mijcn tbe ilting'~ Wtit nil) (true, it \tla~ 
neceffarl? to llirect it to tlJe ~lJerifi of an Englilh <!Lountp, 
fo~ \Vales \lJ!lf5 not tlJcn bibttJen into ~lJtre~; but after:: 

¥ ~1\l{l.I91· \nari)~ br ruz Qict caneil Stat:utum Wallire, 12 Edw. I.'" it \tla~ 
4 Init. 239· j)ibHH~n into ~~~ ([oun~ie~, a~n tIJrn again bp tlJe act of 

27 H. 8. cap. 26. it 1tla~ btbti)eb into tl]e otlJet ~t~ <1tou"tie~. 
l13ut nuring tlJi~ ~tme tl)ere \tlete frequent $ollilitte~ 

bet\Ueen England anb Wales, until br tije CIronqueft in Edw. I'S 

(!time tgcp mere uniteil. 
'~i~ p:etenbeb, tlJse H. 3· :jfatlJet to Edw. I. \tia~ tlJe <lrOtl~ 

Quero~., ani) 'tt~ p~obable fometlJing conftilerable mt~1Jt be 
ilone in: lJi~ '{time; ret tfJe abfolute Cltonquetl of tlJe wuole 
ji}omtnion \}ja~ mabe bp Edw. I. in \tllJofe ~ime tlJe afolt::: 
fain Statutunl Wallia: \t)a~ mabe, anil after tlJat tije ~tatute 

Vaugh'414, of 27 H. 8. to compleat tlJe <!lnton, tlJe <fnll of wlJiclJ i~ be~ 
415- daten to b:ing tbe ~ubject~ of botu to an entire <Unit}?; 

ani) tlJat it lual' be bone wttlJ <ltffert, 'ti~ enaeteb, at{Jac 
tne 'J1a\lJ~ of England be e~ecuten tbere; fo~ tubiciJ meafon 

:2 BuHt. 54· it i~ i)elb tn 5 Co. Rep. Vaughan'~ Cafe, fol. 49. tljat tl)e ~ta~ 
3 ~~ 
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tute~ of Jeofails llo ertenll to Wales; an~ in 2 BuHlr. 156. >f. ¥This wasa 
tlJe ~lJeriff of Radnor upon a Scire Fac' llirectell to lJillt, Refolution 
returnell Breve Domini Regis non currit, &c. anll \lJa~ amerceil upon no De: 
101. fo: bi~ falfe lReturu. Vide 19 H. 6. 20. Fltzherb~ Trial bate-. 
pI. 40' Tit. J urifditl:ion. 13 Ed. 310 23, 24, 34. Idem Brief 62 i. & 
Affize 382• 

jJt UlEU.1 objerteb, ttl]at bl' e~p~et~ ~~obiaott in I E. 6~ 
cap. 10. Exigent anti Proclamatiol1s malt be a\tlarllell out of 
tlJe ~ourt~ of Wefiminfier tnto Wales, tl1l)tcl) if tljel' migl)t 
befote, tiJi~ l\,;am \tJa~ tljen neenlef~. 

'([i~ true, tbe ~pinton of tlJe 10arliament reem~ to be, 
tlJat batl it not been fo~ tlJt~ particular 10~otifion, fucl) 
l0~oclamation~ tutgl)t not babe itruell ; fo~ bl! 6 H. 8. C.4. 
{ncb ~:odamation~ went but to tlJe ne~t ([ountl!, but Vaugh'4r4~ 
tlJer bo not becIare fo, snb p£rlJap~ tlJCl' miglJt grounll 
tl)emfelbe~ upon tlJat bulgar QJ;rro~, Breve Domini Regis non 
currit in Walliam, tulJiciJ i~ not true, unlef~ ti)e ([Iaure be 
liluttetl to original Writs onll'. 

ObjeCtion. ~fJat tl)e §Statute of 5 El. cap. 23. wlJtd) eJt~ 
attz, ~lJat tlJe Excommunicato Capiendo tball be returncn 
in tl)e King's-Bench, anb talie~ ~otice tlJat tlJi~ ~{rit i~ not 
returnable into tuat <ltourt frout Wales, anb tlJctefo~e CiJ~ 
i)er~ tl)at tue Significavit fball be fent tit! Mittimus out of 
t!Je Chancery to tbe CltlJtef ~uttice tt)ere, anb gibt'~ tlJem 
100mer to malie D~ocef~ to tnferio~ ~fficer~ returnable 
befote tl)em at tbetr @>e1Tton~ fo~ tue tlue ff~ecution of 
tlJi~ mtrtt; aU b.llJtclJ uall been: in bain, if tl)e Capias 
mt~bt go into Wales befote tlJe gsafling tiJt~ Qct. 

Anfw. :15ut tlJat t~ an o#ginal mrtt; ann 1'0 ,ome~ not 
up to tlJt~ <!tafe. 

Wyndham ~uftice agreell in omnibus, nub Caib, tf)at t~e 
~tatute of I Ed. 6. 1l1a~ berr ncellful; fo~ if a ~an (boulil 
be outla1tJetJ, if tlJe ~~ocef~ lboulil be rent to tlJe ~lJertff 
of tlJe ne~t abjotning; Qt'ountl' in England, be coulll not 
babe an~ ~oti,e tiJat lje \Ua~ outlabJcb, ann fo coulll 
not teU 1:01)en outla\1.tclJ, Ot at b.Jl)ote ~utt. 

, 

Vaughan late )L,otb <ltlJiefgJutlice, teIll fironglr., ~lJat no Vaugh. 39S' 
<le~e,utiotl tlfO!lltl go into Wales wiJen .t~t~ <It"afe nHl~ ar~ 2Saund.194· 

gu£tI befo~e i}lm ; £lUi) of tl)e falue SlDpnllOtl \lJa~ jJuftic:e 
'T'wifden. 

Williamfon 
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WjIlianl[on ~erfus Hancock. 

Collateral A ~pe'ial dIerbitt \tJa~ founb in an <!ejectment, 1ubcre 
\Varramy. tl)e ~afe \l1a~ : 

Richard Lock tiJe jfatlJer hla~ ttrenant fo~ lLife, tuttI) l1it~ 
Mod. Rep. mainber ,itl Qrail to Richard lJit1 ~.on, 1!ie~ainb~r to tl)e 
~92. tigi)t ~etr~ of tlJe jjatlJer~ 1l1lJo lelne£S a flne nlltlJ Wars 
- rantp to tlJe [lee of Sufan anll Hannah Prinn tn :fee; tlJer 

br 15argain ano ~ale conbel? tlJeir cftlate to tlJe ~efen~ 
bant: ~be ~on in I)t~ 1fatlJer;~ )l.,tfe~ttme, befo~e tlJe 
{[tarrantr attaclJell, ,ome~ of fun 2l~e; tlJe ~atlJer i.lie~; 
tlJe .mueaton \t1a~, mlJetlJer tiJe ~on'~ ([ntrl? bla£) barrcil 
bV tiji£) collateral [[tarrant}? tl)uS) befcenbetl-; 

anll tlJe ttlHce 1u'llicr~, abfente North ctl)ief Slurei,e~ \nere 
cleJr of .eDpiniott., tijat tue collateral marrant}! \t1a~ a War 
to tl)e ~on, anll fo ~ullgntent \Va£) gibe» fo~ tge ;IDefenllant. 

Ellis j)uftice I1cltl., tl)at ui~ <fntrl? i~ tafi2n awal?: fo~ in 
eher}! ~larrantl' two ~fJing11 are impli£o~ a Voucher and 
Rebutter; ljt tbat come11 in br QIoucijcr caUetlJ tlJe ~erfort 
into ([OU1't, Wbo i~ bounll in tlJe marrantl? to llefenll lJi~ 
lR(gl)t, o~ l'ieHJ nilU otl)er )Lanll in 1ficcompencc, anll mutt 
tcme ttt DF ~~ibjtp; but if tl)e SI@an babe tlJe ~tlatr, 
tbougb f)e cOtnc,t) in tlJe Poft, be l1tSl? rebut, tiJat t~, be lnar 
repd t be gctloll of tile ~eir ur tlJe [[larrantp of lJi~ an~ 
ceilo,l" 'ruitijout mewing l)oUl tlJe <fttate calue to binT. 
Fitz. Nat. Dr. 135. . 

g\n a 1fo~mebon in tijc Difcender to fap tbe g,nccffoJ cn~ 
feoffrll J. S. hlitl) marrantl?, \llit~out tbctlling lJoUl J. s. 
a;Cllue up tlJe <fl1ate, t~ gOOIl. 

ObjeCt. g;t tt1a~ objetttb bl? ~erjcant Maynard, ~iJat no 
:t0erfon can taIic abbantage of a [[tarrant!', bJl)o COlue~ 
in tr [[tav of [tfc, a~ itl tlJts <!rare. 

Anfw. 15ut 'ti~ e~p~ea!! refolbell otlJer\llife itl Lincoln 
Col1ege'~ Cafe, 3 Co. 62. b. anll tlJe Prinns in tlJt11 <!tafe came 
in tv llAlltitation ann act of tlJe 10artr, ann tbe :IDefcll~ 
bant mlJD ijatiJ tlJe llteberfion lifietllife 111' lJ..,itn-ttation of 
[lfr, tlJouglJ 1)e be in tl)e Poil, OlaU tafie 15rneftt of tiJe 
[{larrantl! a~ gtTt«nee 1nitbin tlJc ~tatute of 3 2 H. 8. c. 54. 

Mod. Rep. ani) fo 'it tuS)l refolbell in Fowl anti Doble'.~ C~lfe in tlJi~ 
181. (fonrt, ttat lie \nbo (on1e11 in br war of (life lUSr rebut; 

anil:l\ufttce Jones in l)i11 Report, fol. 199. aff!rm~ tl)C fourtiJ 
lIiefolutiotl in Lincoln College'~ Cafe to be JJ..,a\ll. 

3 ~t 
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1t \l.la~ fB~nterll' objettCi) br tl)z J1o:n ClCiJief ~uf1ice 
Vaughan tlJat tlJiss warrant!? goc~ on!p to OJe ~eir~, not 
to tiJe alIt~n~, anll l)ere tije <U;(tate Uk fj COnbzl'en br ti)Z 
'(t\Uo Prinns befo~e tlJe mattantr atta'fJClJ. , 

Anf\v. ')Sat \llljen tue f.fltate palfett)., the ~Yfit'rantl' anb 
([ob~nf;ttt fo:Jometb, anD tlJe afftgnee UlaU i)f!be tlJe 15e~ 
nefit tUereof t~JouglJ n~t tlamcil, 8nO fo i£S tlJt' ~lutlJo~ttl? of 
.t8 E. 3· 26. if a Uiatfllntl? be Inaile to a g.9an ann I)t~ 
~Cif~, tlJe alIignee, tijOugg not nanten, (b,lU rebut, but 
lJe cannot bouclJ. 
~o if A. rnfeoff B. mttb lmarrantt', anti B. enfeoff C. \tlttfJ~ 

out Weell, c. ruan bOud) A. a)1 ~Jrigtlee of tlJc lLano of B. 
fo~ tl)r marrantr cannot be altigneD. 

gjn tlJt~ <!tafe, tl)onglj tlJc [[tarrantp nil) not att«dJ be~ 
fo~e tlJe €ftate in tlJe Jl,ann 1\1a~ ttan~ferrcll, ret if it a t~ 
tacU (iftet\Darn~ "tlS wen enoug!;J, ann te bJi)o l)atlJ tt)e 
$)offetIion (baU rebut tijr ~etnatibant iuitlJout· O)e\tling 
lJO\11 fJe came tl~ tl}r 10otTe:iion. 
~f a [[larrant!? be to one anb lJfg ~ei~'z toitljout tue 

m:;~?1 AJilgns, tije alTignel: innuil canitot 1jonc~·)., but Ije 
l1Ha~ >(. rebut; fo~ lRtbutter t~ fo tttcttJcnt to a WU":rGntl'~ ¥ I Inn 26) 

tlJat a ([onlJition not to rebut H~ bnill. itl llAi\U! ')But 'tij a. 3'j4' . . 
otlJetttJife cf a ([onl1ttion not to boud), fo~ in fud) Cari~ 
1'ou mat' rebut. . . ., . 

''Qtiz t:ue .. it ijatlJ been an ~pilliOn, tbat Ije \1Jl)o tl~ Hurtt) 
abobe tlJt ~larrantr, tf it be not attaclJrll~ ,annat trii1U~ 
:menefit of it Ii)! \)Jf!l! of <r1oucljer o~ l!icbuttet; a~ if t~~ 
na·rtt itt ~ower malietlJ a feoffment to a Qlillain bJitil 
marrantt, anll tUr Jl,o~b enttetlJ upon l)int befo~e tue 
~er,ent of tiJe talatrantr, tlJe dlillain tan ueber taf!c 
anbantage of tbt~ atatrantr br war of lliebutter, be, 
'aufe tlJc lO~i)'~ aIitle is paramount ttJc marr(intp~ anb 
be cometl) not untler lJis <filate to \t1~onl ti)c [[tarrantr 
1tJa~ malle. 

9lf JLautJ be ~ibtn to t1l10 :W~otl1ct~ iil jfce, \uitfJ ~[tar~ 
rantp to t~e ~lileft anll lJi~ ~efr~~ tlJc <ftlJeft bie~ \Dit1J~ 
out jllfue~ tbe ~Urbitlo~ OJall ttilt take 113cuefit br tlJi~ 
martantr~ fo~ tlJC' m"~roti afo~efaii). . . 

)l)ut itt tlJe «ate atar tlJe ([lattantr being collateral 
ann anttc~cll to tlj£ Lantl, goc~ \llttlJ tl)£ ~ Jate., ani) hJl)i!!t 
tlJat ,ontittue~, tlJt 100fti' mar bOUf;lJ o~ rebut; fa bere 
tl}e ~efentJaut, tbougl1 .lJt be onl1' ~rnant at [[tiU~ fo'~ 
t1)e <fftate t~ in tUe 'l5atgaitlo~~ ailb tl1tit ~cirg ( ti)etc be~ 
iug no <e~ecution of it eitlJer br 1Liuerr B~ ~nrohltent) 
~et l)ema1! rebuf. 
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~ut1i(e Atkins mll.es of tne falne ®piniotl, tlJat bp t~i9j 
coUateral [[tarrantp t!je <fnttp of tlJe 'JL,elTo~ of tlJe ~latn:: 
tift bJa~ talien awar, fo! 'd~ ttJc ~ature of a ~ona~et'dl 

¥ Jones Rep. :rZHarrantl' to be a lBat; a jC latgi)t iZ bounil bp It ; It cr~ 
]99, 200. ttnguiC)e~ a 11Ug!jt., 'ti~ anne~c~ to tf;Je )L,ann, anlJ tUtlSJ 
] InH·3 66, bJitij it. 
~~~B:J.~~~: ~t tben a coU~teral [[tarrantr be of tfJt~ ~ature, 'ti$$ 
4: againtt aU mCaeOil, tbat bc mijo t~ tbu~ bounlJ (bouU) 

mnfie aur ~itlc to toe )L,anb; but 'tt~ ben? reafonab:e­
tbat ije \111)0 ,ome~ in quafi bl' d)t1t <eaate O)ouln ilzfetli) 
fJilJ t[i t1e~ 

~lJe ilDpinion~ of jJuffice Jones ant! ~uaice Crook til tlJe 
'" Cro. Car. ([are of ". Spirt ani) Bence iJaz occ:afioneo tlJi£s Woubt: arUe 
368. ~afe Ura~ tl)o;til' tljU}J: Cann b£ing £eifel) in ~ee l)all 

tttJ~ee ~on~, Thomas, Fmncis an~ Henry, ani:J ilebtfeil 
l!.·ant~~ to tiJe ~\tlo eliJell in '(tail, anI) to Henry tt]e f~3dl­
bow catcb Warhay ( 'Wijtci) hla£) t~Je JLann in l1uz:U~n) but 
bod] not hlUit mi.Hlt tJeft,He ije (bou!o tabe i!'t H; ttenlje 
ablJ~ tljefe [[to~lJ~~ viz. Alfo I will that he :i11all enjoy all 
Bargains I had of "/Febb to him and his Heirs, and for Want of 

~ Not\\lith- Heirs of his'" Body, to his Son Fra7tcis, and that Margaret :fhould 
l1audin?; the have it for Life. Cann 'ilie~, tije gweid)Om toa~ not one of 
~h~~B~~, Wcbb'~ 15a:~g~~n%, Thomas tnll jJiTue Tho;nas tbe l1effo1 
an Ellate for nf t~e ~llllntlfL Henry maile a 1feoffment In jfee to A. anb 
Life in W4r- B. to tlJe [lfe of' btutfelf ani) lJt~ Wife, ann to tlJe l~eir£$ 
W~r~re!~at of, t~etr ~bJo J50i)te~, l1icluainl)er to IJt~ ohln riggt ~3eit~, 
tends to no \lntl-J Mlarrantp agalnft aU ~ctfon~, a!:il i);eo tl.ntl]out 
other than 1[ue; tI)e JL.e[o: of tbe ~Iainttff entetf$, bein!ll)i~ <ltou~ 
We.bb's Bar- Un ann ~ett, anll of full a~e wl)cn Henry lliei:l. 9ln tbi£$ 
gains. ([afe it IDa~ belll, tt~at if it !Jail been founil tbat :iYlargaret 

ljui) an ®1tate fo~ )life, anl) ti:]at Henry cutrell in lJrr lLife~ 
time, tl)at it I)sn been tlJen a [[tarrantr COffitUCncei:J bp 
~iffeian,ani:J \\loulil not babe bounlJ Thomas tlJe meber~ 
fioner. Wut a15 it 1tlaf$, tl}ofe ~\uo 9lullge£S i)eltJ it tiO 15ar., 
becaufe tlje [[tarrant}! began witlj tl)e jfeoffment to <rtfe~, 
anll Henry being lJimfelf tlje jfeoffee, it t'eturnei:J intlantlp 
to iJilU, ani:J \l)S£S ertinct a~ to tlJe lReberfioll, beea nre tlJat 
\»a~ rebetlen in lJim in jfee, ant) tl)etefo~e tiJer !JeltJ lJe 
coult, galle no 15enefit eitl)er tip dtottcl)cr o~ m~;butttr, It 
being neftroretJ ~t tlJe fante ~itne it \lla~ createlJ! 15ut 
Berkly anll Richardfon 1unice~ l}eltJ, tlJat quoad tlJe <filate 
of Henry'£S Wife tlJe marrantr bai) a <!tontinuance, ani) ti)e 
(\f)~ounll of tUe contrarl' ~pinion migbt be, becaufe ~ufti,e 
Jones fail), tlJere \na~ no fuclJ ltiefolutiotl, a1$ i1$ mcntionell 
to be tue 1fourtb tn Lincoln College·~ Cafe; ret l)e affinuetlJ 
tl)at berl! iRefolutton in i)iS$ own Reports, fol. 199. 

I ~~Ut 
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'([bert i~ a ~laufe in tlJe >(- ~tatute of [1re~, tsifftcult to * l7H.S.C.10'. 

be UtlilcrftoolJ., bw 'tl.1lJlCiJ 'tiTJ ennrten., That every CejltlY que 
ufo may take fuch Advantage of Vouching, &c. as the FeofFces 
themfelves might, fo that Cefluy que Uje have the Ellate executed 
in him before the Firfi Day of May, 153 6• hH)ic;l) \)Ja~ a Wear 
after tlje lualting tuat ~tatute, fo tust tl}e <!rIa ufc fcem£S 
tn be e~clufibe of aU otlJer~ 1ll1J0 lball COlne in after\.Datb~. 

Anfw. lOut lJe fuppofei.l tlJe 1ntcntion of rbe )l,;a\ll;malier~ 
to be, 'Qi:iJat tlJ£re {lJouin be no tuo~c ([onbcl'an'c~ to dlfc~: 
13ut tetanfc tlJc!' tncfumCi), tlJat at ura ~cn ffiig!Jt no~ 
linom of it, ttJcrcfo~r., lett tlje ~artic~ (ljouln be anr \Dal!~ 
tncjui)icei.l, tiler gabe lJAb(rtl' '(in fuclJ a ~tme to tJouclJ 
o~ rebut., \nitlJin wbitl) tti me tbrl' 1U gbt b~ be fome Illno\D~ 
lcl1ge of tlJe ~tatutr, ani) ttJrn it nL~ rapporel) tl)el' b:loUUJ 
mafie no llto~e 'J1imitatton~ to Q1re~. 

15ut tlJOU!!lJ ti)ep iluagincn tlJzlU to be left erpiring',' 
ret tiJep reb, ben. ~in,e ti)en tlJe 10arliamcnt galle JL,cabe 
to boUtU o~ rebut, \lllJiUI tlJel! COUll in llict": fon tlJinfi 
tl)ete b.l lulil be anr <IronbCl!snce to [tre~., 'tif$ but reafon~ 
ablr, mbiltl thp.p i)o continue, tlJet tl1~ ~art~es lb~uJ.i) re~ 
but, efpcctaUp finee moll <Ironbcl?anee~ at tlJits War are 
mate to [lfe~. 

Windham ~utli,e tl'CO~il in omnibus, ann fo gJUi)gment 
\lla~ gibetl a~ afo~cCaHI. 

Anonymus. 

DOwer. arl]e ~enant pleab~, ~fJat a ll~arc \tUl~ mallet! 
tbe ~u~banil fo: 99 Fear~, before snl? ~ttle of Jeo\Ue~ 

b i) accrue, wlJidJ JL,eafe \Ua~rct in 15eing, ani) fte\U~., tlJst 
tlJe ]..,e[o~ after\Dari)~ grantei) tlJe mcberfion to J. s. ann 
tliei), ani) tlJat J. S. i)e\)iCl'i) to tl)e ~enant fo: "Life. 

1tlJc ~£lnanilant repIic~, QClJat tl.Je lLe1To~ malle a ~eoff~ 
ment in fee, abfque hoc, tl)at tUe meberrtotl \lla~ gtanten 
prout, &c. . 

qr~e ~enant ~ettiur~" 

Newdigate ~erjeant, fo~ tlJe ~rmanbant, argUtLJ~ 
~lJat tl)e ~lea \t)a~ not gOOil, to tul)tdJ l)e took feber'll 
(J!;~'l'ption~. 

I. Except. ~l.Je ~enant bp lJi~ ~lca confetretl), 'Qrf)at tlJc 
~cmanilant ouglJt to babe ~ullgment of tlJe Reverfion 
expeCtant upon the Leafe fo~ 99 ~ear~, de tertia, but botlJ not 
fa. V, partee 

D Je. Except. 
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2. Except. if)fre i~ tlJe <lf5~ant of a lltcl1erl1on pleallell, ani) 
'ti~ not hie in Curia prolat'. 

'@:ljen fo~ tlJe ~attev, a£5 'ti~ pleabcb, 'ti~ not r;ooi.l! ~c 
agrectJ, if ~o\l1£r be b~ougfJt againa )L,elIte fo~ 2?zar~, ~e 
mat' ilifclJargc lJimfclf, br 131ealling tIlC ([C'ondnuatn::e of 
iJi~ JLeaCe, nuring mbidJ ttimc tlJe ~emanilant tan ijaue 
no cfrccutiotl; but !Jere tbe ~enant if) no l!lal'~ concernell 
itt tlJe ([afl'; 'ti~ Littleton'~ <lrafe, ~one fball tube abban; 
tage of a lLleleafc, but iJe tubo if) 108ftp o~ ~Jibr., anD 
tlJercfo~c tbe l1eff~ in tlJi~ ~afe being ~attl', migllt ljabe 
plesil£il tlJi~, but ti)e ~enant t~ artogeciJcr a ~tranget. 

16efo~e tf)e ~tatute of Gloucefier, cap. I I. ~jf tlJt ~el1tan# 
bant f)ail recobercil in a real action againtt tlJe ~cnant) 
tbe ~ermo~ ban brett bonni), bccaufc, at tlje <lColnmon 
lLaw, no )SOi:Jt' COUUl falfifp tl)e mccoberp of a 1freel)oltJ, 
but lJe mbo ban a lFreeijol]) bimfelf; tlJi~ ~tatute p]e~ 
llent~ tIjat ~ii'~ief, anll enatt~, That the Termor fhall be 
received before Judgment, to defend the Right of his Term upon 
the Default of the Tenant; anil tIJougfJ tlJe ~Ui:Jgment catl~ 
not be lJinil~e]) tgerebl!, ret <frecution fbaU be fuf~ 
penilell buring tlJe Qrerm; ani) tlJerefo~e in Dyer 263 h. tlJe 
)l.,all1' Arundel b~ou~iJt leower againtl tlJe <farl of Pembroke, 
1tllJo ma~e :eefault) ann befo~e gJUilgment tije ~ermot 
p~ar~ to be receibeil upon tlJi~ ~tatute, anil pleai)~ a 1Leafe 
iuane bp tlJe ~u~banll after ~oberture, tui.JiciJ \1la~ af:: 
figne]) to bint, anll tlJat Dowel: de tertia parte of tbe mene­
of tiJi£s )Leafe, \tla~ affigneil to tlJe JIDemanilant 111' tl)e 
(!ourt of Augmentations, 1tlbtclJ \tJa~ aftefWa:ri:J11 confirnttil 

. bl' Jl;ettl'f~ ~atetlt~; tlJat (be acceptelJ it, ani) conclulle~, 
fltl}at tlJe ~lea of ti)e ~enant \l)a~ bl! ([cUuuon, bet111ren 
bim anil ber, to tnafie lJim lofe tJi~ (term: gn]) tlJt~ \na~ 

~ Hob. ~I6.lJ£lil in .. fD~ tlJe 1!ieafoil giben bp mt' lLO~lJ >f Hobart, That 
NRotffoltbhat it is abfurd to admit Two Perfons to difpute the Interefr of a 

ea on, Ht Tho d M 
becaure that Ir an. 
Court could 16ut ttIlJetber t!Je Traverfe t~ go oil o~ not, if tbe ~Iea i~ 
tJDot affign uaugl)t, 1ubgment ougljt to be giben fo~ tlJe ~emanndtlt. 

ower, and . 
fo the let- J ~. t ~111 11\1 " ' # o(.y, II ters Patents ones ;;:vetJcan contra: ~"Je F eaulng lS$ we enougl]. 
of Con fir-
mation I. ~lJe ~enatlt confefi'£tb., ~lJat tlJt lE>emanbant ougbt 
~~~~ ~h~~ to lJabe ~uilgment of tlJe 1Lieberfton de tertia, tubiCl} i~ meU 
good which eno~lgb., otnittintl tlJe [[tOlil [parte] becaufe 1)e clatm)1 a: 
was void flrlJlfll 10art of (ucb (!Unetuents; anil tUc ~enant confetre~ 
before. me ougl}t to lJabe ]ungmctlt, mlJiclJ i~ full enouglJ, if tlJe 

mO:il~ de tertia parte mere bJ!Jolll! omitulJ. 
2. ~e agrftb, ~l)at UliJoeber daimfj ltnber a ~efil, muff 

Ibew it; but tl)e ~enallt, in tl)tfl <tare, tltll not befenn lJitn~ 
Inu 



Hill. 26 & 27 Car. II. in COlulnuni Banco. 19 

felf bl' SUl? ~itle {tOllt tl)e ~cen, fo~ tlJe ~ubftance of Ule 
~l£a, \llijicb fccurClJ i)im, U1a~, 'llJat a JL,eafe of 99 !Qear~ 
1l.la~ in lBetng, anil bl' lJis aUcl)ging ttJe Webife of an 
Crftate to !;Jim fo~ lAfc, maile bl' tije $~,ultee of tlJe 1Rc~ 
bcrrian, bc ntil but aUotu tlJe ~emannant'~ [[{rtt to be 
true., 1lllJiclJ m.entton~ lJtlU 85$ q'!enant of tl)e :freeborlJ, 

~lJen fo~ t!Je gJ9atter of tfJe ~lea., lJe fap~ it \tla~ goon, 
anti tl)at tlJe 'Qrenant m,igfJt mcll pleall tbe JLcafe fO,l1Pcar11. 

:25l? tlJc v- ~tatute of Merton, wamage55 are Qibcn in ¥3 Init, F·b. 
:IDowet., \Dl)cte tlJe ~u~bani) tltell fcifei), UllJic:lJ be tlin in 
tt}i~ <lare; but l?et no J0ama{te~ ouglJt to be pain lJet'c, 
but fo~ tiJe t}Jirb l&art of tlJe 1Rent, anD tue t1)tril ~art of 
t!Je 1Rebetfion, anti tlJetefo~e to acquit lJimfclf tl)ereof, be 
mal? men pleall, a~ bere, fo~ \l1i)idJ tlJrte iss a 10~e,ellent 
in Hern'~ Pleader 335. 

~lJel1 be faiil, '([:lJat tlJe ~rabetfe ttlai1 ill, fo~ tlje p~itl;; 
cipal10oi~t tn tl)e 101ea 1lllJicIJ lJe ouglJt to lU!J,le traberfe~, 
1\la~ tlJe ~onttt1uan,e of tlJe ~erm; ann 'tis rtot material 
1l.l1J0 grantelJ tIJe llieberfioll., 0: to lllIJom it tlla~ grantetJ; 
fo~ if tlJere ill a )teafe in )Being, tlJe )0emanbant cannot 
l)abe ct:recution. 

~lJe <ltoutt were all of 1lDpinion~ ~lJat tlJe ~ubtlance of 
tl)e 101ea \tla~ gooll, bec:aufe tlJere tua~ a ~~tbitp in tlje 
<l5~antee, anll it 1l.1a~ fo~ lJis :1J3enent to abottl tlJe ige~ 
manllant'~ ~eifin, lJe being tUcrebp cntituleb to tlJc 1!ient, 
anl) lJe mal? t'leail tuis ~lea to Cabe lJimielf from wa~ 
mage~ giben bl' tlJe ~tatute of Merton: )But a~ to ti)e 
~raberte, 

North Qtbicf 9jufttce., anb Wyndham 1uffiee, inclineb, 
~lJat tlJe ~tabet!e mass 1llell; ~aften; fo~ if a ~t[etfo~ 
tllcall~ tlJc lihe ~lca, a~ berc, tt~ not {1;00'O, anb tl1ercfo~e 
hllJentlJe ~enant auenge~ a <l5~ant of tl)e 1Rellerfton, ti)e 
~emanllant mat' well trallerfc it. 

16ut jJutlice Ellis anti Atkins \llere of ®pintotl., ~fJat ttc 
@:raberfe \tla~ imntatetial, fo~ it wa~ tl)e )!veafe anil not 
tl.le <l3~ant tlJat mass traberfable. 
, 16ut becaufe it mas aUfbgell br tbe ~emanbant~ (tnl]o 
oftereb to refer it to ti)c ~ounfel on tl1e otlJer !af~e) rust 
tlJi~ lLeaCe fo pleallell., \l.la~ an olll ~o~tgage, long fince 
fati~fiell ; it \t1a~ refcrrelJ a"o~tJinglp. 

D l \Vilfon 
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Wi1fon rucrfos Drake. 

Prohibi- A r>rohibition befttg granub upon tlje late ~tatute fo~ 
tion. bifpofil1g of Intefiates Efiates: fitlJe ~cfennant nemur::: 
29 c. 2. ren, ann tut <!afe \1la~ no mo~e tlJan tlJt~: WlJetlJcr tlJc 
c. 3S-··2 r;. -$u~banb betnll anminiarato~ of tlJe [[1ife'~ <fl1ate~ be 
~:ilie6~~ts tOtnp~l~able to mafie Wiftributiotl amongft l)er Jl\inn~etl 
due by Spe- or not + 

cialty,the 
m,Hrie~, and 'ftlJi~ €afe il.la11 ar~Ueb b~ ~erjeant Seys fo~ tlJe ~erettlJ 
~~~~~hth~1~5- nant, ann br ~erjeant Jones fo~ tUe ~laintift. 
~ifl~a~~:~;i- an;e ([irtumaance~ of tlJe ~afe were: 
*:;rh~~ae; a Feme Sale bab biber~ j0ebt~ ohling to ber br Specialty, 
make Di- (be marrie~ tlJe 191atntiff ann nteil, (tlJe ll)onn~ being not 
Hribll.tion to put in ~utt iJuring tlJe ~obzrture) tue ~latnttff silmint::: 
~e:~~~~ed. fter~, ann ber l5:otlJer fue£S to lJabe a Wiftribution; anti 
Car. 2. C.IO. it \tla~ inftt1eil fo: lJim, tfJat a Confultation ougfJt to go, 

becaufe ttJe * ~tatute e~ten1.letlJ to aU 10etron~~ anlJ tlJere~ 
fo~e tiJe ~u~banil, tbougfJ not namelJ~ lball mafie l'0iari~ 
bution., ltlie tbe ~tatute de Donis, hllJtclJ oulp mention£S 
fOIUe <fl1ate~ araif; but tt ba~ been belt), tlJat tfJete ate fe· 
beral otl)cr <fttate~ arail befioe~ tlJofe particular j1ntlanccf$ 
tlJere mentionen. 

-m:lJe ~itle of tbis act i~ g;en£ral-; anil tgete i~ no 10~e:1 
antble to reiluce it to })atticular~; tije enactinll anil P:OJl 
bifional <fIauCe fpeaIt~ tn ~fHee ~lace£S of aU ~etrou~ n~~ 
ing ~nte{tate, \llttlJin tl.1bitb general mO~ll~ a jfeme~Qto~ 
bert, a!'5 \uel! a~ otlJer~, i~ tontainen. 

Ex parte ~ut on tiJe otbet ~ibe it hHl~ faiil~ ~lJat tlJi~ Qtafe i~ 
Quer. not initancen in tlJat act \\1lJicu p~obtbe~ onlr wl)ere tbe 

~u~bani) i)ie~ ~nteaate. 
a~ to wf;Jat \l.la~ objecttb, ~bat tfJt~ act i~ a getteral 

10~obifion, ann e~tenb£S in all <itafe£s of tlJe ltfie Jaature, 
tue ~itle of it aUo being general, for fcttling of Inteftatcs 
Efiates; to tbat it \tHl~ fatil., ~lJat befo~e tlJe mafiing tiJi£S 
act tlJere were manl' ~oubt~ in tfJofe ([afe~ againft hllJitlJ 
a 10~obifion \rltt£S tlJereb~ m,aile, ann tlJetefo~e it tuelf be:: 
catne tbe l0~uilence of tlJat ~atliament to talie a\1lat all 
~ctuple~, anil to fettle ttJofe flCfJingtS \tIfJiclJ mere fo apt 
to be queftioneb! 15ut no Woubt \tla£s eber mabe befo~e 
tlJi11 ~tatute to \tllJom 90tuinillration of tl)e [[tife'~ 
<tftate tbouU~ be tomtuitten; fo~ br tlJe ~tatute of 3 I Ed. 3. 
cap. I I. 100wer \t1a~ gfbCtt to rue SlD~lJtnarr to comtnit ail-

3 minttlta-
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mintftratiotl to tue bell 1ftienll of tue 1!nteffate ; ann tbare: 
fo~e it ~a~ bee~ agre~lJ, tlJat ~lJe,)f $u~banO., ass be~n~ tiJe ¥ 4 Co. ST. 
bea 1fnenn of tge [[ltfe, \l.la~ lntltulell to tlJet aOmtnUf.ra~ Ognel'JCalc 
tlO". Cro. Car. 

anll ·ti~ agreell on aU ~tne~ tbat no Witlribution i~ to 106. Johns 
b (7f " a. ' 'f ~' verJus Rowo be 'luatler an ~ilnnnt",rato:; fo: t anp ~Ult ljail been t Olfd~re For 

commencen in t);}e ~pititual ~ourt to tbat teurpofe., a AdIDinilha~, 
~~olJibitton wa~ p:efentlp grantell. rnIgat ~een ma~ tion is not 

tbere to ftttle tlJis ~atter bJ? act of tearliatnent, \1)1)"iJ rh~~~~~a~d 
\lla~ fo clear befo~e -: de jure, the 

anti 'tiss tlJe mo~e unlifielr, tlJat tIJe Cfaatc~ of feme:: Ordinary 
(ltobett~ OJoulil be intenllen to be nifpoteb bp tlJt~ ~ct'l mlJen ~ay grint 
'titl c0r'unerell ,tlJat aU tlJetr <f(fate~ confift on!v ttl ~tJing;f51:et~I;:f~~m 
itt action, miJtciJ tte ~u£)banll lUtgljt relrafe llunng tlJe 
ctol1etture (fo~ aU tbe <l5oolltl in 10otrelIioll are 111' JLam 
llefteil in tlJe ~u~banll br tbe Sjntetmatriage) anll tlJere~ 
fo~e fucb inconftllerable qrlJtng£) mal? be well tntcnilell not 
1\lo~tIJP tl)e <tare anll 10~obirton of a 10arltament. 

:l5eftlle~, tbe I)u~banil anll mife are but one ~errOtl itt 
)l..,a\tl, anll t~ttl act p~obine~ fo~ tue rettlin~ ~ntellate~ 
<efiate~; nom tlJe [[life cannot be faill to bte ~ntellate, 
1lJlJen lJer ~u~banll (tlJe better 10art) furbtbe~. 

15efo~e tlJe malting t!Jofe gct~ of 3 I Ed. 3. cap. I I. ani) 
: I H. 8. cap. 5. tlJe ~~i.linarl? migl)t iJabe grantcn QUnuini~ 
ftration to a ~tranger; but now bp tlJe ura of tlJofe 
)J..;a\t1~ be i~ reftrainen to tije nert frienil., anll br tlJe otbcr 
to tlJe Willow o~ nert of iltin; fo t!Jat tile ~o\ller hllJicij 
be ban at tlJe ([ommon lLam., anb wiJicb hla~ too often br 
lJim abufelJ, being nom reftrainei1, allminiilration mutl 
be granten a~ p~ercribell bp tlJt~ l1am., anll no equitable 
<ltonftruction can talte it frotn tiJe $u%ban1.l: jfo~ iJow can 
it be intenll€ll tijat tlJe ~arliament wouln take frOnt tint 
tlJat lRigiJt mUltI} be l)atJ br tiJofe fo~mer lla\lJ~, ani) p~c~ 
fer tI;Je melation~ of lJi~ mife b.efo~e !jilU'1 

'l5ut if tue mire lball be atljull~etJ an g]nteffate witlJin 
tlJi~ act, tbcn tl}e ~u~banll Inuft lore aU ber <fftate tn 
gction, anll be min be tljen aICo \.l.litl)in tl1e ltlulc£S of ~i~ 
llrtbution; fo tl}at be mutt be at aU t~e 1Labour ann ~atns 
of alllutnitlration (ml)iciJ lnull be grantell to !Jim) to ne~ 
fcnll anti get in ttJe (fRate, ann tcceibe no :l5eneftt, fo~ be ' 
muff onlr belluet lJitl cf~pencef$ out of ti]e ~~oftt~, ant) 
biLlribute tile ®berplu~. 

$e ttl intituleil to tue alltuiniftration witbin tbl' ~ta:; 
tute of Edw. 3· ~e i~ alro intitulell to it \l1itUin tte ([Iaufe 
of tbe ~tatute of H. 8. wl1tclJ enatt~, That 'tis to be granted 
to the \Vife or next of Kin; ann it feem~ bert' unreafonablc 
tl)at 1)c reoalO i)abe no ~;ofit fQ~ IJt~ Jlabour. 
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)1a1111', a :jfe1ne~([obert (an neber be intentJe!» to tJie 
9lntetlate \UttlJtn tbe ~eantt1g of tlJt~ acr; fo~ tlJat <ltlaufe 
llllJidJ tlirect~ mlJat 150nn tfJe Q)Jtlinarl' lbail tafie of tlJe 
gtJmtnitlrato~ i~ berl' remarkable to ttJt~ 10urpofc, tubiclJ 
p~obitle~, That if it appear the Deceafed made any Will, &c. 
tnbidJ a :Jfeme~<tobert (annot tlO tuitlJout !Jet ~u~bani)'~ 
€onfent, ani) tlJerefo~e ftJe ts not a 10erron tlt'tng jJtlte~ 
!late 1llitlJin tlJe 9jntent of tbt~ taw. Curia advifare vult. 

3 DE 
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T ermino Pa[chre, 
Anno 27 Car. II. in Communi Bancoo 

Naylor rverfus Sharplefs, and others, Coroners of 
LancaIhire. 

..... ~ 

A
~ gttiott on tlJe ([afe \l.la~ b~outlbt fo: a Falfe Re- Cafe for a 

tnrn, in \i)UidJ tbe ~latntiff ft2t~ fo;tl], ~tHlt upon falfe He. 
n Writ tatting out of tlJi~ (Jtoutt to tile ([lJan,e!~ turn. 
10: of tl;e Wntc}Jp of Lancafier, ~~otef~ \Ua~ i)i~ Mod. Rep. 

tutti) to ~i~ ~o~onei')j b['it~g tbe ~efentJal1tz, \utJiclJ \US~ 194· 
belibcrcb to one of tbent, being tlJen in tl)Z 10~:fet1ce of 
tl)e ~artl! \11i)O \1la~ to be arrefteb, but be (liil not e;:ecute 
it, ann aftet\l.larilZ at tbe meturn of tlJe mrtt tl)ep aU 
teturncn Non eft inventus. 

atbiz action U1a~ lain in Middlefex, an?) upon Jaot~dOuiUr 
11leailtil, tUr <ltJufe came to ~rtal, ani) tlJere 1lla~ a dler~ 
Diet fD: tlJe ~laintiff. 

Baldwyn ~e.~jeartt mobeb itt atreft of 9htllg1uent. 
I. Except. atbat tlJe gction ouglJt not to be lain in Mid.;; 

dlcfex, but in Lancafhire., \\liJere tlJe Tort \l1a~ (omluittcil. 
J5ut a~ to tUat., it 1tlS£) anf\Ueren bl' ~erjeant Turner~ 

tt[liJen ~UlO Sl@atter~, Dati) of UllJtcl) ate tnatetial ann are 
laii) in 'aL:\tJo <tountie~, tiJe acrion mar be bJoYJglJt itl 
eitlJer; a~ if 'Qt\1)o libel in tlJe g,nmiraltl! fo~ a <ltontrart 
maile at JL,anIl in Dorfetfhire, ann fo~ wl)tcij tfJe 10latntiff 
b~ill~~ an getion tn London againtl one of tiJent, it lJa~ 
been ailjungcn tlJe action lie~ in citl)er ~OUtltl'. . 

2. Except. 'firlJe action will not lie again! ttJe ~i~ ~o~ 
roner~, fo~ tlJe Tort \Ua£) ilone vp one atone. 
a~ to tUat it \1Ja~ fatn, au tf)e ~o~oner~ ate but one 

i1Dfticrt; fo if one ~bertff fuffer art <ffcape, botlJ are 
liable; but tn tlJt~ <ltafc it l)atJ been ill to l)abe b~ou~bt 

tt~ 
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tIle gaton onl1' againl1 !1Dnt, becaufe tljc <lDJounil of it tz 
tbc falec llieturu, \lllJiclJ \l.1a~ maile bl' ~i~ <Jto~onerz. 

anl) a~ to t~e lita <f:rception, ti)ete coulll be no Woubt 
~Stat.I6& now, ftnce after (]lerl1itt 'tt~ l(' l)elpelJ, ti)ougl) t~e {trial be 
17Car.2.c.8. in a \l.l~oug <lrountl'. 

lOut tUe oroutt faii), fUst ~tatute iJelp~ a Mif-trial in 
tlJe p~oper ~ ountp., but not 1.llbetc tlJc <lrountp i~ m i ilaft en; 
ani) tnclinei) liftemife tbat tiJi~ action tuag men blougijt 
a~ain1t ti1e ~ir fo~ tlJiz ~o~t committell ill? one CJ.to~oner; 
but if it !Jall been fo~ not atretltng tUe ~attl', in: fuciJ a 
crafe tt oug 'Jt to iJane been b~ougl.Jt agatnfr tije fJto~onc~ 
111110 \Da~ p~erent toitb tbe ~frCon to be artellel.l; fo~ tUat 
lJall been a perfonal Tort hl~t'u ,oulo not fJabe been cl)argctJ 
upon ti)e tell. 

Edwards t'{}crfus Roberts. 

Tbat he did T~<e ~laintiff bedate~, ~~at tl)e J0efenilant p~omifcb 
totally for- to pal? lJtm fo lUU'U ~Otlf1!., in at'onfioeration tlJat 
~c~i' a~d£ be \\louli) fo~bear to fue lJilu., anll tlJen be abcr~ tl1at be 
h~'ttht~ ay nill extunc totaliter abfiinere,&c. dtpon Non Affumpfit pleai)Cb, 
good.' a dterllia Ula~ founll fO~ tue 101aintiff. gnll it hla~ notu 

tuobei) bl' Turner ~erjeant tn arreit of ~Ull«ment. 
1. Except. ~lJe ([onctteration intenDfl a total Forbearance, 

anll tlJe aberment i~., tlJat from tbe maliing of tlJe @lO~ 
mife be lIil) totaU1' fc~bear, but i)ot!J not fa1' hucufque: Sed 
non allocatur, fo~ t!Jat tball be i"tennell. ani) it ll.la1$ tbe 
£Dpinion of tlJe wlJote €ourt., tlJat if flJe <tConftberation 
be (a~ in t!Jtg (}tate) ml;JoUl' to fotbesr, t!Je 101aintitf b~ 
an aberment tlJat from tlJe malitng tlJe 10~omife hucufque 
l)e llii) fo~bear, t~ \DeU entitulell fa an Qction. 

, £I: lilie at'afe \Da~ tlJi~ ~erm, wl)ere ti)e ~onfib£ration 
hla~ a~ befo~r, ann tlJe gberment \Da~, tlJat lJe fo~boJe 
§geben ~ontlJ~; ani) being mobell inarrcft of ~ui)gtnent 
bp ~erjeant Baldwyn br,auee 'ti~ not faill hucufque, hlbi'lJ 
implie~, tlJat after tlJe ~eben ~ontlJ~ be bin not fO~bear, 
it wafS not\tJitl.Jllanbtng brill goob, it being a reafonable 
fi!:ime; ani) tbe rstl)er, bec8ufe if tlJe action iJan been 
blouglJt \Dtt!Jtn tl.Je &eben ~ontlJ~) anll tlJe 101aintift 
iJali aberreb, tlJat hufufqu~ l)e fo~llo~e, it ban been gooll 
enougf). Qu~re. 

Reed 
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Reed q;erfos Hatton. 

I.~ a fperiaI ~erbitt {~ (fjectment., tlJe ~~effion bilJ arife ~('vire pay': 
upon tiJe ClConltruction of tlJe mO~n% ttl a [[IiU; Qii)e 109 s I. f/'.r 

([afc being tl)t~: John Thatcher nHl~ feifen in ~fee of t.c Apnum, us 
~DUre£S in 1Jllueftiotl, ani) nil» tJebife tl)em to fJi~ ~on Ro- a ee. 
bert; in \lll)iclJ l[liU tlJete \l1Cl}J tlJt~ <Irlaufe., viz. Which 
Houfes I give to my Son Robert, upon this Condition, That he 
pay unto his Two Sifters Five Pounds a Year, fl)c rita ~a1:'lnent 
to begin at tge1Firll of tl)e four molt ufual 1Featl~ tbat 
OJaU lJappen after tlJe weatlJ of tbe Qie(fato~, fo a£S tlJe 
fail) :jfeatl be a ~ontlJ after ut~ WeatlJ, witl) a ([lauCe of 
<fntrp fo~ ~on:~pal1ment. @Ci)e 'QLellato~ ilicz 5 tl)e 'oufz£S 
arc \Uo~tlJ 16 1. per Annum; ani) tDl)etl)er Robert tbe ~Olt 
mall babe an <fftate fo~ JI.,ife onl1' o~ in: 1fee, UHlfJ tiJe 
sJrluellton. 

'Qtbi~ tnalJ argucil bl!. Jones ~erjtant fo~ tf)t ~laiiltiff, 
ani) br Scys ~erjeartt fo~ tlJe 1)?cfentlant. 

ani) fo~ tije tfjlainttff it \l)a~ faill, ~f)at lIiobett ljail but Ex parte 
an <ftlate fo~ )L,ife: "~ifJ ttur, in melt Qta fe~ tlJe ~llo~t1 Quer. 
Paying mafie~ a fler~ 'ttlljere tlJcre i~ no e:rp~eff) jf t'C It mi~ 
ten, but ti)e ~ifferen,e i~, viz, mlJere tlJe ~Jner to be 
:pain i~ a ~um in <l5~of~~ let it be £Qutbalcnt Ol not to tlJe 
dlalue cf tlJe t!ClJin~ llebifell, tlJe webif.:e tball !Jabe a :jfcr, 
tijougb tlJe ~ftate be not ilcbifcil to b!m anil ~iZ t~e~r~; 
but if it bz an annual ~al'tnent out of tlJe ~btng tJelltfelJ., 
a~ in ti1i~ ~afe~ it \tJiU not create it ~e~ b1itlJout apt 
ID11o~i.l~, becaufe tlJe Webifee l}atl} no JLof~; ani) tlJerefD~e 
it {JatlJ been lJelil, ~lJat if a Webife be utane to ~UlO 
~on~, to tlJe ]ntEnt tl)at ti)cp fball bear equal ~lJare to~ 
1tlaril~ tlJe ~al'lnent of 40 1. to bi~ mife fo~ lLife, tbe 
~on~ bail oull! an <f1tate fo~ 1Life~ becaufe 'ti~ quafi an an~ 
nual 1!lent out of tl)e fi)~ofit~, anil no ~U1U in ®~or~, * erc. ¥ Jones 21I. 

Car. 157. Broke Abr. tit. Efiate 7S. 
Slntl¥ Collier'~ Cafe \tJa~ mud] relieil on \nlJere tl)i~ berv. ¥ 6 CO. X0, 

~tfferel1,e \l1a~ taIten., ann aUoweil tlJat paying 25 1. in 
<l52of~ malie~ a :free, but paring 50 s. per AnnUlu 'reate~ 
orill' an Cifiatt fo: 11ife. 

QUI ~ebife~ arc inteni)etJ fo~ tl;e 16encfit of tIJe lE'lllifre., 
ann tiJerefo~e mijere a $null in grof;s if) i)ebifeb to be paill) 
tohicl1 iz bone at,o~binglv ; tn fuct} 4!afe, if tije webiflt: 
rn.DUm Die foon after., tbe ~onel! tbO}lltl be loft~ if he (boutO 
}Jabe onlp an (fftare fo~ )L,tfe; but tn tbe ora!e at lOur, tbe 
flCefiatot bp a ntcc'alculation flab appotntCi) toi)cn ttle firft 

E ~a11ment 
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~arment lboultl be mane~ viz. Not until a Month, after his 
Deceafe, mlJicb t)atJ.) p~e~entcn tlJat IDatU~ge 1ll,lJtClJ otlJer~ 
mife miglJt lJabe lJavpenen to tlJe Wetllfee, if no (ncb 
10~obifioll lJan been matle. Vide Hob. 65. Green'~ Cafe. 

- . 
Ex parte 13ut on tlJe otlJcr ~tbe it ma~ faii), 'Qt:lJat Robert ball 
Def a fee~ fo~ tlJougiJ lJere 115 a ~um to be patb Ann~ally, 'tt~ 
Moor 812, a ~um in Grofs, anO Collier'S$ Cafe \tla~ alfo relten upon 
2~ro·4I). on tlJi~ ~ine. 
~B~ffl8I~3 jJt \tla~ agree{)~ wlJere t0a~ment t~ to be luabe~ br tnlJidJ 

. . tlJe Webffee can fnttain no 1LofS) tlJe mO~n Paying tlJere 
mill not maIte a jfee; but if tlJere be anr 1001Tib t litl' of 

T.Jo:1es 106. a lLof£)., tlJere it mill create a fee, 1tlt)id) iS5 ti)e e~p~cr~ 
lRefolution in Collier'£S Cafe. 
~ere tIJe jfiin Jl!liJunbS$ t~ parable ~uarterlr., anb tl)e 

1Firfi: l0st?luent if) to be nHlne tl)c ne:rt ~lnlrter after ti;e 
~eatl) of tjJe ttreaato~, fo a~ tt be a geontg after lJtf$ Jt;e:: 
,eare ~ if ti)en lJe fiJotdll nie a ~ontlJ b£foJe Chrifimas, tue 
~ebirk t~ to par tlJe mbole ~uarierlr ~arment at Chrift­
mas: ~o tiJat if be (bouln nie tlJe ne~t ~ar after~ in~ 
lleall of iJabing ant! :l5eneftt, be \UOUlb lore br tlJt~ ~el: 
bife, in cafe it tbouli) be ,ontlrueO tl)at l)e lJan an <ftlate 
0»11' fo: lIAfe. 

~lJe <tourt were of ~piniotl., tbat a lLegacr o~ ~rbire 
i~ altuar~ intenIlell fo~ tlJe :l5enefit of tbe ~artl!; fo tlJat 
'ti~ rearonable to mafic Cud) <I1ontlrucrioll of tlJe miU~ 
~l)at f)e mal? babe no 100tTibilitr of a: lLor~. anb it 
batt) been refolben mlJere a Debife \tla~ to A. upon <lton:: 
bition to 13ar a: ~um of geoncr to B. anb in cafe of jfat:: 
lure tlJat B. map enter; 'ti~ no <I1onbitiotl., but an <f~ecu:: 

¥ 10 Co. 36. to~l' Webife, ann tunt '" Mary Portington'~ Cafema11 nentell 
to be "Lam in tlJe mefolution of Fry anb Porter'~ Cafe in 
tlJe King'~-Bench. 

Judgment. gun after\.t1artJ~ in tlJi~ '(term ~u])~tnent ma~ ~iben fo: 
tbe ~efenbant. fo: if tbere be a Wcbrfe to one upon 
<I1onbition to par a ~ttm of ~onel!, if tlJere be a ~olrt~ 
btlitr of a JL,of£), tlJoug~ not berr p~obahle tlJat tbe Wc­
niCee mar be bantniffcl.l, it llJall be conftrurn a 1fee~ ann 
fuel) <ltonftruttion lJatlJ been al\1lar~ allom:b in mill~. 
~f A. 'Oebife 100 1. per Annum to B. paping 20 s. 'tia not 
liItdr tbat tbe ~£1Hfee tbouln be 'Oamnifieb~ but 'ti~ pof~ 
fible be mal!; anb tilerefo~e tlJe <fRate in tlJi~ <I1afe bein~ 
itutit£b to Robert, ann ctlargen witb 10arment~ to tbe ~i~ 
1ler~ 'Ouring tiJcir l1ite~, borb platnlr p~obe tlJe ~ntent 
of tUe ti:eftato~ bJa~, tiJat fhr WCbifre O)ouln babe an 
«fffate in :jf re-~impie: anti 9lubgntent hla£< giben a"o::: 
JJinglp. 

1 Bridges 
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Bridges l-()CrfuS Bedingfield. 

DtfJ5~ \l~a~ b~ot1gl)t upon a Won]) of awari), ann the Arbirta. 
lD~eaclJ afftgn£i) \l)a~ fo~ not lldtbertng of quiet ~of~ menc. 

CelHon to tbe ~laintiff of ~eat~ in a <!tlJUtCU. \VI.1cre the 
~lje Wefenbant craue~ ®f£r of fUe l50111.1 ani) ~oni)itioll, ~l:~~:;is 

\1.1btclJ \.t1a~ fo~ ~rtfo~mance of an Award to be tna'De: de hi:ld;cd to 
Pr:£mifIis vel aliqua Parte in de ; ani) if tt!cre fi)onl'll be no A- be done by 

ward mabe tl1en fOl tlJe ~erfo~ntan(:e of an Umpirage, antphe Act of", 
pleatl~ tl)at tlje arbittato~g ntane no aUlat'i) de PrGrmil1is, ~tranger. 
but t~e [llnpire ablati)ei) tlJat tile {Biainttff (bouln abinde 
upon all 11Dccafion~ iJoli) (!two ~eatz ouictlr anD peace~ 
ablr in fuel) a <[iJurtb., 'b3itlJoat anr ~ifturbattce malle bp 
tiJe ~efeni)atlt ; ann tlJat on the :jfirft Wal! of November 
foUo\tling, tlJe WefrntJant OJOUUI lleIther up tbe ~eat~ to 
tlle ~laintift, anll tbat eacl) O)oultl bear IJifJ otnn (ltuarQ;c; 
ann br lJt~ lSlea be fartlJer ret~ fo~ti1, tbat tne ~lnint;ff 
ctljol'en tlJc ~eat.r5 prout tin tbe 30th War of Oetober nett 
(ollGwing, on n}biciJ wal! tbe ~eat£l were pullen bOIDn 
mttbout lJi~ lttHowlellge o~ <!onfenr, per quod be couln 
not llelibrr t!)elu to tlJe t0Iatlltiff on tQe fail) titre ~ar 
of November. 

~bc ~laintiff i)~murreil, anb ~erj€ant lones maintainer; Ex parte 
tbc ~enturrer., ann faii)., tlJst tIle ~Ieantn~ of nullum fe- Qlero 
eerunt Arbitrium t~ not goon; fo~ 'ti~ fain de Pr:rrrtiflis onJp .. 
\tllJerea~ it tl)ordi) babe been nee de aliquaO Parte inde; fo~ if 
a 150nil be to perfottn au a mati) of ~'Ulo ~erfonf) o~ 
eitl)cr of tijetn, it \tIill not be Cuffictent to pleat! tijat 
tlJofe '(two ~etron~ mane no amari), l.Uitijout alltJing nec 
corum aliquis. 

15ut if an Qmaril be to be tnabe of tbe ~tlt10~~ of Dale 
anb Sale) o~ eituer of tljem., ani) tl)e flt\uarlJ t£t matle onllt 
of Dale, 'tifS men et1ou~b. 

2. Except. Viz. ~bc dlmpirage i~ tlJat tije ~1aintiff G,oulil 
bolb tlJr. ~eat£s abinde, \lliJiclJ i£s fo: eut:i; ani) t!)e Wefetl~ 
llant p!eall~ tl)at tlJe If'laintift £njoretlJ tl)em tiU tl)e ftijrt:: 
tteti) Dar of oCtober. 

3. Except. Viz. ~lJe ~cat~\nere to be l1eliberf'tJ to tlje 
~lainttft on tlJe 1Firtl ~al! of 1'-:ovember, ann tl)e ~ef('n:: 
bant plean~ tfJat tiJep U.l2re pullen 1)0 • n brfo~e tij&t War 
mitl)out bt~ tt'~ibttr., \rIbicb ifJ not f! goon ~lea l1r mal! oi 
~,:cufe; fo~ bein{t bouni) to neltbtr tb£ ~cat~'t be ig to 
p~ebeut ml)at tuar l)inl.ler tf)e ~erfo:man,e of t{le ~onnit 
tion. 

E l 
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'tlLi~ 8g1"CrtL. \7ClJat if it 'Qrl)ing be pofflblt, atlb aftctmarl'lp 
"".Tones 179. bl' toe Qtt of ~ ~on become£s tntpo(fi~le to be. ZiOnt, tt:rlt: 
Win s Cafe. tuiU b~ it ~OOtJ <llircufC; a55 if 31 PJomtfc to llehl1zr a ~o~fe 

at f!tci) a JElar, 'aUi) lJe l1ie~ befo:c tl)c. ~ar, :Jj Clln c;:~ 
cufrtJ. 2 I E. 4. 70' b. 

~·o if a Scirc Fac' be b~outlbt againft tljc Wail, att!) tlJzp 
pleatJ tf)at bcfo~e tlJc [[lcit b~ougiJt tlJe ~~tncipal tUf!p 
llCstJ ; tl)i;j ma~ gelil not gOOi) upon Wcmurrcr, nn!e[~ IJe 
i~ aUrtlgetJ to be beab bcfo~c tlJe Capias aWarDen ftQ;atnlt 
lJilU. Cra. Jac.97. 

:l5ut if t1)C 2rriott of a ~trant\er iutcrpofc., \.UijicIJ ~nafiCf1 
tbc ~lJtng itupoffible., tlJat irJ no <trcufc., 22 E. 4· 27. ann 
tlJ£refo~e 't'ifj no IDlea fo~ tbe )Bail to fa 1', tlJat tlJe ~~in~ 
cipal \lla~ urreftei) at anotlJer ~an'~ ~ui.t ani) gan f 0 
10~iron, fo~ \t1l)iclJ 1l\cafoll 1)e couin not renber ijim. ero. 
Eliz. 8 15. 
~o if ~ lleIibcr <ll)ocb~ to tlJe ~efcnballt, ann in acrion 

of Dctinue b~ougiJt, lJe plcatl~ tl)cp \nere lloIc; ·ti~ no goon 
191ea; beeaufe tlJc ~elitcrl? clJatgc~ lJitn at l)i~ ~cril., un~\ 

~ ero. EI. lef£i 11C unilertalte to Jieep tIJC1U a£S lli£S omn .. 4 Co. ". South­
SI5· cot'~ Caie.~o if an <ffcape be b~ouglJt againft a C!5aoler., 

be ig not'trcufeb bp aUcnging tfJat t[raito~~ b~ofie tlJc 
~.zifotl. Roll. Abr. I Part. 808. Et fic de fimilibus. 

F}; parte Scys ~crjeant, contra. gfj to tIJe fi~{f (f~ception, nullul11 fc-
Def. ccrunt Arbitrium dc PrxmiHis i:iJ meU enouglJ, fo~ tbat int;: 

pH£~ nec dc <lliqua inde Parte, efpcciallr if ttJe ([Ol1trar-r is> 
not O)CWU itt tlje taepUcatiolT, ani) tlJerefo~e it {ban neber 
be intenllCi) tljat an gwaril \ua~ lnabe of fome W'STt. 

2. '~is> faii), l)eenjo}?Cil tbc ~ca£s tilt tlje '([lJirttetI) of 
october, ann tl')en tJ;Jcr \\Jere tube» bOlun, fo not being in 
Itcfu111 Naturcl, tfJer coulil not be cnjope1l long~r .. 

3· 9ntl thi~ i~ a goon <frcufe fo~ not 1lclibcrttl(t tl)Cl1t to 
fue ~Iaintiff on tlJc jfirtl Wa1' of Novelllber, ani) fo a goot) 
~crfo~luance of tlJc amarn. Co. Lit. 206. b. 

j,f A. lle bounn to B. tl)at C. fball ntarrp JtlI1C fuel) a War, 
Rnn B. tlJe ®bligre bott) lnarrr bet f;Jintftlf befo~e tl)ar 
}0a1' .. tlJe ~bIigo~ i~ e~,ufcn; bfcaufe bl? l)i~ ~canz tlJe 
€ontlition coulb not be perfo~1netl. 

qrgere t.g a Wifterence taben \tllJcre it g'@,~n iz vonutl to 
beliber ~bfnQ;~ hllJiclJ ate in biz <tuft 0 111' .. an]) ott)cr arllin~~ 
bll)icl) are not in lJf~ 10otTetTion; a~ in tlJe ura <!tare to ne~ 
liller m1' ~o~fe o~ ~og, fo~ fuciJ ~ mal? fecure in 1nr~ta~ 
ble from Cltafualtte~: 15ut in tbi£s ([a1'e it i£S erpJcfip {ali) 
in tlJe g\.Uaril) Ulat tile ~~opertl? of tlJe ~cat~ \tJa~ in tlJc 
~laintiff, anl) that t!Jep \neft ffrctl in tlJe ([burcu, '0 tlJt1t 
be ,ouln not pofftblr fccutc tl)Cnt tn l]tf) Ol.ttn ~oufe, tgitq;: 

I out 
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out fU1Jjcrting lJintfdf to an alioll; finn all ~ltIJriJ tfJat 
one ~,:.n tl)aU taftc t11e <!5Doll~ of anoth,cf, i}Z boiD. 

lOut if tlJc )plzu i~ not goon, ret If tile Cllnpirrwc be 
llau~iJt., gjUl1Q;~l~cnt iz to be giben fo~ tbe WCfcnrJallf: fo~ 
tij£ gbbantage t~ fabCi) to lJtnt upDn tlJe ~cmurn'r. 

Z(ntl a~ to tlJ[\t, tlJe Qllupiragc is but cf one ~iar, fo~ 
tlJe ~lailltiff i£) to no llotl)i.ng, nOJ If> tl)c JDcfcnLJant to be 
atQuittcil of all ~uit!S. 

'(!Co \lJi)icb it \Da~ snfwerflJ hr t!Je ~Iftintift'~ €ounfcl., 
tQCI)at tile dtlupirage \t1afj of hott) $>ii)O~; fo~ tIlcrc bcin~ 
~ttit~ bepeni)ill«~ 'ti~ amat°i)clJ tl.lat eacl) mall brar bi~ 
CUlll <It\Jar~e~,. tDlJidJ i~ a 15entfit to tlJe ~£fcnbant; fo~ 
otucr\\1ife (fecttl~ tIJe 11HgIJt 'tltl£) in tile ~lafntlff) t 1)e Wr· 
fennant tbouti) lJabe pat.n tlJe ~laitltifl'~ ([oftg a£) meH a~ 
l}iS$ own., fo~ \\lbtclJ 11e cannot nom fue tuitl)ottt fo~feiting 
l)i):S )Bonn: C.uria advifilrc vult. 

Squibb ('T.)crfus Hole. 

r-r ~ <e ~Iaintiff b~ouglJt an action of Efcape, anb be~ Efcape, 
darzlJ, ttlJar {le J.l~ofecutril one J. S. in t~c flourt of Atliotl of 

Ely, upon a lBoni) 1Uaile infra JurifdiC1:ionem of tUtU <fourt Beare; the 
upon \Ul1iclJ 1)c \tJa~ talien, ani) tue WcfctllHHlt fuffcrcn ProeefBs wadS 

, t t' upon all) 
tJlm 0 e"cape. not made 

[1POll ~ot <i5uiltl:' pleaben, the j1urr founb a fpecial within the 
<L!erbict to tbi~ (fffcct, viz. {[l)at tlJere \tla~ cutIJ a Wont;, ]urifdietion 
upon mlJiclJ tlJere \t1a~ fuel) a ID10fetution, anll fuclJ an ~f an lnfe­
«fftape a~ in tile Wrdarntion; but tlJcr fini) farti)cr, tlJat ~~~drt~e~~~t) 
tlJt~ Jaonb \\1a~ nQt maDe infra Jurifdidionenl Curix. fore no 

Efcape, 

1\laynard ~erjcant, mbo argueb fo~ ti)e ~raintiff, fail)., 
tlrlJat tlJi~ action wa~ COluntCncci) in an ~nfcriout ([outt, 
upon a JOonn m~iclJ tlJe ~laintiff fefS foHb to be infra 
JurifdiCtionem Cun~; ann tlJat tlJe Wcfenbant \Us.s arl'rftci}, 
anb {uffereb to efcape; anlJ tulJettJcr (if in trutl) tlJe lBonil 
\l)a~ not mane infra JurifdiCtioncm) an action of (J;fcape 
'\l)oulb lir, 0,1 \tllJet\Jer all tlJe ~~occeiling~ are COl'anl non 
Judice, \t1a~ tl)e ~ouht. 
~e taoIt a Wifference \l.liJere an glnferiour lJt~urt i)atfJ 

an SlD~f.!&inal 1uri!tlJiction of tiJe <1tauff', en!) ljatlJ c[o~ 
uulance of fuciJ a ~uit a~ i~ b~ouglJt ttJere; flJ~ in fucl.J 
Cltaf£~ tlJe ~~oceebing~ .al'c not ~rtra~julJi't.al; but if an 
2iction i~ bJou~lJt mt)ere p~operlF no action i:JotiJ lir~ aU 
tlJe ~~oceei)ing~ tl)ere a~e coram non Judice. 
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gt t!Je ~ommott l1a\l1., one toto l)an a particular gJurtf:: 
biftion to toll) ~Iea~ 1l1itl.Htl a )JAbertl?, coulO n~t ljolO anl! 
~lca of a ~iJitlg wiJidJ nil) ariCe out of tbe ~lbertr; fo; 
tlJougb it \lJa~ tranfito~p tn itS ~aturc, ret l1euig aIletJgeil 
not bJit~in lJi~ 1urt~nittion, it Ulas; ill. 2 Inft. 23 I. 

15ut tul)en tl}e <taufl~ of ~ction artfe~ infra ]urifdiaionen;t, 
tl]af gtbe~ t}Jem gutlJo~it1' to p~ocecil; ann tberefo~e tt 
b.loulil be l)arb that tlJe 9lunge 8ull {[)fhcet (ljOUlll be pu~ 
nirucil br a ~onftructio,n to mafie aU ~j;tra,jubi'iaI, \tll)ell 
tlJcp babe no poffible [[lar of fttltltng \UljetiJet in trutfJ t!je 
([aufe lull arire witbin tlJe >I- ~uri})i)iction of tue ~oart o~ 
not! 113ut tlJe SlDff{ccr i~ bounil to obcl? tue ~~o;cf~ of tiJe 
([ourt, if it appear (as in fiji,S ([afe) tust tbtp !Jan ([0:: 
nufancc of it; tl}e gjutlge is lificwife bounlJ to grant tlJe 
l0~occf~., otljer1l.life l}e tf5 Cubjett to tue ~laint!ff:rJ action 
fo~ lJi~ lRefufai-

gjn fOlue arafe~, ~IJe ~Iaintiff lJimfeU mar not lino\U 
tulJere tlJe l60nn 1l.la~ matle ;a~ if be. be ~re,uto~ of t~e 
~bliger, &c. l6efil)e~, in t1)fs; ctafe 'tt~ ret fo~tb, ~iJat tll 
tije artion below, tbe Wefenllant pleai)ell non eft faCtum, ann 
(olJatl ailmitteil tlJe ~urtsnictton't o~ at leaft ban 1tla ben 
it; ann it monlil be an infufferable ~tfclJicf, if after aU 
tbi~ Jlabour antl €lJar~e tl)e ~efenilant mtgbt aboitl all 
again. 

North 41:bief 1uftice faiil, ~bat if tl)i)1 ([aute bail been 
trietl befo~e lJiltt, be monlll lJabe nonfuiteb tl)e 101aintiff, 
bCC8ufe lJe bail not p~obetl tlJe ~rutl.J of must be lain nomn 
in bi~ ~eclaratiotT, viz. ~bat tile 150nll tua~ mane infra Ju­
rifdiCtionem Curicr. :l5ut a~ to tiJe s;J@atter a~ it noon upon 
tlle fpettal m:erilict, be i»clinet;, tlJat a£s to tue jDlainttff 
(mbo ftnc1l.l \1.1lJere tlJe l60nn \l:JSf5 mane) aU tlJe ~~oteeil~ 
ing~ were coram non Judice; but a~ to tl)t> SlDffi('£r it \na~ 
otberwifr, fo~ tbe ~Ietnt anll ~~ocef~ 'Wouin be a goon (!J;~~ 
cufe fOJ lJim in an attion of faU'z ~ntp~tronment. 

Judgment. gnb after\narb~ br tlJe sJDpittion of ~b~ee lun~el1, viz. 
tbe Chief Juftice, Windham anti Atkyns gjufhce~, :J;utlc,JUent 
\t)a~ giben fo~ ttJe ~efrntlant, ~lJat tlJi~ tuSl1 no elf tape, 
anil tbat tljouglJ tlJe 10artr !Jail atlmittcil tlJe jlutt~nictlon~ 
br bi~ 10lea non eft faCtum belo\U, ret tlJat COUlll not gibe 
tl}e (\}:ourt anr ~uri~birtton, 1l.llJtcl) l)an not anp o~iginaUp 

.lji:Rol1. Abr. tn tUr <ltaufe; ann tbe <!tare of ¥ Richardfon ver{tlf Bernard 
tit. Efcape, ma~ etten a~ an gutlJo~ttr in 10otnt, mUrre -tlJe 10lainttff 
~09·pl. 4S' in an action b~ougIJt againft an ilDfUecr., tH?clarell in Hull, 

upon a )Bonn matle at Hallifax, ann l)ail ~4lll~lnent ann 
I - <f~ecu~ 



01 • 
Parch. 27 Car. II. in CorrHuuni Banco. 

----
crtecuticn. aniJ tue l0efen1lant efcapCll! anb in all action 
tJ~l1fi;m' '-0'£ h)i£\ <ffcape, tlJe Jerdaratton UJEUS lJeltJ ill., 
beq~ 1; ie It nin not: aUe1lge tlJe 'l5onn to be luaile infna Ju~ 
.riidiChoncnl Curiz. 

Ellis :3}uftice, of a contrarl? SlDpinton in omnibusb 

Sums ruerfus Dangerfield. 

T~cf ~latnttft being ~ollecto~ of tbe·Hearth;:.m9one~, bepartureo 

b~ouglJt an Qction of Debt upon a "!ionb aga:ntl lJt~ 
~ub~~oU£cto~, conllitioneb to par cucu $-um~ a~ be 
O)onlb receibe (\llttlJin 14 iDar~ after llteceipt) at (nclJ a 
~lace in tiJ£ <titl? ofWorcefier, a~ tfJe ~latfltift lboulll ap~ 
point+ 

trr:lJe ~efenbant plea b~ ~al'ment+ 
~lJe ~latntiff atrign~ a 15~eaclJ in ~on~pal'tltent Of ruciJ 

a ~um receibrll at it ~la,e b)! lJilU appointeil. 
q[ije ~efeni)ant rejotn~ tlJat tile 101atntdf apPointeb no 

~hl(e; ani) tge ~laiuttft bemurr'o. 

gnll aftet arQ;ument fo~ tlJe ~laintiff bl' Jones~erjeaut) 
tbi~ \Da~ ailjuil«eil a Departure, I.Ycf!ufe tlje ~efennant 
ougbt to babe pleanetl firt!., 'QilJst be ball pain foR but fucl) 
a ~um, fo~ wlJidJ a~ ret tlJe 10latntlff uan appotnten 110 
~la,e of ~a1?ment; anb Sjuilgluent wa~ ~tbCn: a"o~btngll!. 

Smith rverJus HalL 

I~ an action b~ougbt againlf tlJe l0efenbant fo~ faife Im- Fa){e Impri: 
prifonment, be jutltneb bp [lertue of a Latitat, wbidJ tbe fonment . . 

191atntiff agtren in lJi~ lllctllicatton; but fattber fet fO~tij, ~~t~a~1°1~e, 
tlJat aftet the attf'tl, ani) bdo~e tlJe titetutn of tlJe Wr:t, Ction on the 
be rendred fufficient Bail, 1.lllJidJ tl;e ~efennant refufelt; dnb Cafe ag~inA: 
~1tue \l.laS5 joinell upon tlJe tll:tnbet, wi)icfJ \t1a~ fuunb fo~ ~heShfien{jff 
tlJe t01atntitf. f~ffi;ie~~ng 

Newdigatc ~erjeant, mo11elJ in arrelf of ~ubgment ! 

1. fltlJouglJ it \tJa~ au flDffena;e tn t~;e ~efentlatlt) \nbo 
\l)a~ t!Je ~bettft'£S 16ailiff, to refute gool) lBail \nben ten~ 
b~ei), l'et 'tiSS not an ~ffence Within tije ~tatute 23 H.6. 
~ap. 10. becaufe a ~I)erlft'~ 15a~ltff t~ not an ~ffitet tn~ 
tentlell tll tlJat ~tatute, neitbet \\liU tlJt~ ilDtience raalie: 

(Jim 

Bail. 
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bint a 'Q[tcfpatrct ab initio, becaufe tfJe ~afiing \1.1a5$ bl? la\1.1:; 
'" Roll. Abr. ful10~ocef~+ ero. Car. 196.)(.. Salmon "!Jerfus Per~ival: 
2 Part 561. ttlJe Wefenllant, az 15Sl}lifi to tiJe s-lJenu, t~ not tl)e 
pI. 9. p~Dpet ®fifcct to talie ')5ai~., but tlJe ~lJetifi lJin~felf n~ure 

bo it, anll tJJCtefo~e an action on tbe crafe mutl he agalnlt 
tl)e ')j3jl'ltff, fo~ not cartrtng ti)e 1&art1? befo~e ttJe ~JJeritf, 
tn olllet to put itl '15atl; but an attion of falre ~mp~~~ 
fonment \1.liU not lie. 

2. 'Q!:iJe action t~ taib, Quare vi & armis, &c. in ipfum (t!Je 
~laitltitf) i.nfultum fccit & ipfum Imprifonavit, & utPrifonar

a 

it tali loco ad talcm locum adducebat, & detinuit contra confue­
tudinem Anglix, & fine caufa rationabili per fpatium trinm dierum. 

at{Je ~efenbant pleaOell quoad venire vi & armis, necnon to­
tam tranfgreffionem, prxter tiJe ~a~itl~ anb iDztaining i)int 
'<lI:lJ~er IDal'~, non Culp. anll &£$ to tl)at, be pleailtll t!Je La­
titat, roatrant anll atteit, ut fupra; but tlJe (Jleri)(ct being 
onll? againft tlJe DcfeUilant upon tlJe ~e,oni) ~1Tur, anil 
notbing appearing to be ilone upon tlJt~, anll entire iDa:; 
mage~ gtben; 'tt~ fo~ tl)at llicafon iU. 

North <ltbief lutltcr, if tbe mtit anb [([tarrant were ~ro~, 
tlJen tlJe refufing lOatl if$ an ~ffence 1l.itttJin tlje ~tatute 
of 23 H. 6. gnll a~ 'ttf$ an ~pp~c[ion, fo 'ti~ an ~ifellce 
alfo at tlJe ([omnlon )L,a\u; but an action on tlJe (fare, 
anb not of falCe 11np~tfonment, lietlJ againft tIJi' ~ffi,er; 
fo~ it wouill be bert' unreafonable, bl? tlJe lltefufal of lOaiI, 
to malie tlJe grrell to~ttou~ ab initio. 

a (pecial attion on tiJe <[aCe ball tl)erefo~e been tlJe p~o:; 
pet lIiemelll? againft tlJe ~lJeriff, but not againfr tlJe 0f~ 
fleer; fo~ an <ffcape \!liU not lie agatntllJim, but it mull 
be b~ougl)t againft tl)e ~i)ertff. 

Keen rverfus Kirby. 

SUffen-:1er• I~ <fjectutent, tIJe lLe{fo~ of tlJe ~laintiff daimen un{le~ 
~Y a DffICi- a ~ttrrenlle~ matle to lJim br William Kirby, wbo ban 
go;~d~ot an <fllate in t~e J1a~ll af~er tlJe Deceafe of lJi~ fatber, 
I Mod. 199. but cutrell nUtln(J l)1f$ )1.,tfr., ann tlJercbl' became a iDif~ 

feifoJ; anll lJi~ flf(late being now turn en into a lSiglJt, IJ£ 
maile tlJe ~urrfnller to tue 'Letro~ of ti)e 101aintiti; all 
hllJiclJ \tJa~ founll bp [petfal dlernirt at fUe Qrrial; ann it 
mtlf) ai.ljullgetl tl)at tl)c ~urrcnDn~ \l1a~ boil.lt 
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9lt \Da~ p~etenbe~ at tlJe arria~ tlJat tlJe !JfatlJer, l.l.llJo 
hlats Qt:enant fo~ ~tfe, lJab fufferel) a (Jtommon lliccoberp 
in tlJe ~o~b'~ «rOUtt, anl) fo lJts (JJ;ftate tuass fo~feiteb, fo~ 
1tllJidJ t~e ~on mtgl)t enter, anll tlJen lJi~ ~urrenbet i5S 
goon. _ ._ 

15ut tIJe <It'oUrt anfl.l.lerelJ, ~lJat tni~lJottt a particular 
<Iruftom fOJ tlJat 1&urpOfe, tf;Je fuffeting a mecOberl' \\loulll 
tno~fi no fO~fettUte. of J~e elUate; but if tt bib, 'ti~ tlJt 
)l.,o~ll aub none eire mbo cau enter: Inb fo lUbgment \tla~ 
gtben fo~ tlJe Jeefenllant. 

buck ~erfos Vincent~ 

D- <f15t upon l50nll conllttionebto perfo~m Qtotlenttnts, Plea to 
one pf mlJiclJ b.la~ fo~ 10a~meut of Co muclJ ~onel! BDebdt upon 

upon makin~ fucl) a~ut~n,es. . \ _ on • not 
€lJe ~efenllant pleabell lJe paill tlJe smlonep fuel) a good 

~al', but botlJ not mention tulJen tlJe affurance mass 
malle, tlJat it. mtglJt appear to tlJe ~ourt tlJe ~onel? \1la~ 
immelliatelr paib purruant to tlJe <ltonbition; anll fot 
tlJat lieafon tl}e (Jtourt mere.aU of ~p!nion tlJst tlJe 101£a 
tDaG not goob: anll ~ullgment tuas glben fO~ tlJe 101atn~ 
tiff upon J0emtitter. 

Smith iVerfus Shelberry. 

I~ Affumpfit, tlje ~lainttff becl~reb tlJat Ije 1t1s$S potretTeb AtTumpfit _ 
of a Q[etm of 86 ~ear~; anb tt \tJa~ a(Jteell betb.l,ren butt uponp a mu­

anb tbe ~efenbant, tlJat l)e OJQultJ afi."tgtl aU lJi~ ~nter~ ~ilc. ro-: 
ttl tlJeretn to t!Je J0efentlant, tnlJo prOlhde fboulb pal! 25 01• 
aub tlJat l}e p:omtreb, tlJat, itl, €o~fiberati0!l tlJat tlJe 
Dlainttff at lJts tliequtft lJab ltftewlfe p]omlfelJ to pef~ 
fo~ttt ,all on lJiS 10art, tlJat lJe \\1oulb aUo perfo:m· all ott 
i}t~ ~art; anb tl.Jen fetss fo:tl], tlJat tue ~efenl.lant lJan 
paib a <Il5uiuea in 10art of tlJe faill 25 0 1. ann tbat be, viz. 
tlJe ~latntttf, obtulit fe to afU~n tlJe ~:emitTe~ bl.' 1nlJen~ 
ture to tlJe Defcnnant, tnbtclJ tlla~ tuliften anll fealell, 
anb \tIoulb lJabe beltberen it to lJim j but l)e refufen, aub 
atrtgn~ tlJe l5~eacl) tn ~on~parment of t!Je geonel!, to 
tlll)iclJ tlJe iDefenbant bemUrrelJ. 

gnb it \tla~ faib fo~ !Jim bl' Baldwin ~etjeant, ttlJat tlJi~ Ex parte 
tDa~ not a goon Declatation, becaufe tlJe atItgnmeilt ouglJt Def. 
to p:ec£be tlJ,e ~at't:Uent, anb, tlJ~t it ma~ not a mutual 
~~omtfe, nettlJer \tlass tlJe ootuht fe weU fet fottlJ: but 
tlJi~ tt1a~ a Condition precedent on tUe. l&latnttft'~ ~ilJe, 
. ~ ~ttb~ 
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1tlttlJout tlje ~erro~'Utance \tllJereof no action wonU) lie a~ 
gainft: tiJe Defenllsnt. Vide 7 Co. Ughtred'.\1 Cafe, fol. 10. b. 
becaufe tt \Ua~ apparent I1p tlJe ~lainttfr~ omn (bewing, 
ti)at tlJe £@onel' tlHl% not to be pail) till tlJe ~UTtgnment 
iualle; fo~ tije li'latntiff t~ to afftgn, anll tlJe D:fenllant 
proindc, miJidJ i$$ a~ mud) 8.z to fap., pro Affignationc, ifJ to 
pat' tfle ~onel?! J1,ifle tlJe tJrare in Dyer 76. a. Affump{it a~ 
ga'inft fi)e 'Wefenllant, tlJat be tnomifcll pro 20 ~atli~ to 
lIelitH~r 400 meight of [[far to tlJe ~laintifi, tlJe ~~onoutt 
Pro malle~ tlJe ([ontract ~onllttion,d+ 

:l5ut Pemberton, ~erjeant fo~ tfje ~laintiff, belll tbe ~e~ 
tIar&tion g;ooll, anti tbat it \tu~ a mutual 10~omife, anll 
tlJat tlJe lk)laintlff neell not aber tiJc ~ztfOlmancl?, fo~ 
in (ucb ~arc~ caeb lJa~ larmebr agatnft tlJe otl)er; anll 'ti~ 
a~ reafonable tl}at tbe ~laintHi (boulll gabe IJi~ geoner 
ucfo~e iJz mafic tile alIiglltnent, a~ tl)at tue ~cfennant 
lbou{l:J babe tile arCrln afttgncil befoJc be paill tlJe ~onct': 

Cond.~utw. ani) of tl)at ~pinion \lJa~ rl)e <lrourt, oulF 1utltce Atkins, 
2)2. Lib. B. boubteil. 
1°9· 

Ellis gJufttce citell a <!taft' abjub!lrll in: tlJe King\j,Bench) 
wl}icl) \na~ a,g be tl1ou~ljt betr iJartJ, viz. ~n gfftgmcnt 

Stile Rep. \l.1a~ 1uatlc between A. anll B. tl}at A. (lJouItJ taire ~ollli£r~., 
186. Poltea. anll tuat B. (boUn) tranrpo~t t1JC11t bCl'ontJ ~ea, anb recis 

p~ocal ~~olniCe~ were tnabe fOJ tl)e 1gerfo~m8n,e ( a~ itt 
tlJifJ (['afe) t!ljat A. \1)lJo neber raifei'J anr ~olilierz, mar 

LutW.2S3' rrt b~ing iJi%5 ~ctioll upon tlJin ll)~onlife agafnil B. fo~ 
not tranfpo~ting tljem; wlJiclJ ifJ a fat 1trong~r <Irafe 
ttcHl tl;Jif5 at 15at. 
~t \l:!a~ agreell iJerc, tIJat tIJe Qrenb£r anb mefufal (tan 

it been weU plcalleb) moulD iJabe 81uountell to, anll iJabe 
been rCiuibalent \UitiJ a full ~erfo~ntance; but tlJe ~Iain::: 
tiff lJatlj not ilone a~ mucb a~ bt migbt, fo~ i;e mouli) 
babe lleliberell tiJe :]Jullcnture to tbe Jr>efeUi)ant·~ ([Jfe~ ani) 
tlJell babe tenbercl) it! :l5ut jJ ungment \.tla~ gtben fo~ tl)e 
~iatntiff. 

Hays t'{,}crJus Bickerftaffe. 

VaujZ.h lIS. I~ <!tol1ctlant b~ou(tlJt bp tbe lLeffre~ tubo bcclareb tljat' 
;~vc~~Ji.. tiJe l1e[o~ cobe11ant£b. tuttI} bim., ttat iJe paying tlJe 
tional by lRcnt anll performing tI)e cr:obe11ant~ on fJis 10art to be pet·::: 
the Words fOJmell, OJ aU Quietlr enjol'. 
:a~ng ~nd 'Q[lJe lBleaclJ affignell \tla~ a ~ifturbance bp tfJe JLetrol 
.er ormmg· 11l1:l0 pleab~, ~lJat till (ncb a ~tme tile 101ai11tiff nill Quietlp 

eujor t1)e ~lJttlg lJemitelJ \tlitlJout ~iaurbaflJ;e; but tlJen 
3 ije 
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lje cut nown Woob, 1l.liliclJ \1Hl~ contrarl! to I)t~ ([obenaut, 
ann tlJen ann not befo~e lJe entrell ; ann fo b-r tl.J~' 101ain:: 
tiil'~ not perfo~mtng tJi~ <ltobenant, tl)e IDefetlbant'~ ~o~ 
benant ceare~ to oblige lJitu; \tll)ereunto tlJe ~latnttft l.lc:: 
2uutrei). 

~lJe ~ue1fion 1tIa~, mfJetlJer tlje J0efennant'~ ~obetlant 
\tla~ ctonlJitionsl 01 not: :Jfo~ if it amount to a €onllttton, 
tlJeu lJi~ <fntrr if5 lawful; but if it be a ([obenaut, 'tt~ 
otijerhltfe, fo~ t~en l)e ouglJt to b~tng lJif5 attion. 

Pemberton ~erjeant fo~ tlJe ~laintiff. ~lJat tl)i~ <!toile:: Ex parte 
"ant if5 not <[onllttional, fo~ tiJe mOltJf5 Paying ann Per- QlIer. 
forming frgnifp no nto~e tl)an tl)at l)e ftJall enjOp, &c. unnet T. Jones 
tlJe ment~ anll ([obenant~, ann 'ti~ a ([lanCe ufuaUp tn= 206. 

fetten in tlJe ([obenant for quiet Enjoyment: 1nlleelJ tlJe 
~to:ll Paying in fome <lrafef5 map amount to a: <[ontJition; 
but tlJat tz \tJl.lere mitl]out fuc!) <[onfhuttion tbe ~artl? 
couln babe no 1tiemCi:lp. 

JJ3ut bere are erp~er~ <ICobetlant~ in tije )L,eafe~ anll a nl" 
teet lttefcrbatton of tiJe lllcnt, to \tllJfclJ tl)e ~art12 concernelJ 
1ual' habe Becourfe 'U·lJen be batb ~ccafion. 

a lGtbertr to tabe l$ot~mater, paying fo man!, ~urn~, 
&c. 'ti~ a <lrontlition. 

t!lJe [[lO~lJ~ Paying ann Yielding malie tiD (['onbitioll, 1102 Cook and 

1llaf5 it ener ftno1tln tbat fo~ fucij [[toltH5 ttc lL£ffo~ cntretl ~erl!,P~flea 
fOJ ~Ot1~parlnent of laent ; ani) tlJcrc is) no Wiffcrence be~ \ auoh. ;>2. 

tween t!J£fe [[lo~i:Jf5 anti ttc mo~i)£S Paying anil Performing, 
Bennct'% Cafe in B. R. rulen no CO:onnttion; Duncomb'~ C3.fc, 
Owen Rep. 54. 

Barrel ~etjeant fo~ tlJc 1gefettbClnt fail), t!C!Jat tl)e ~obe~ Ex parte 
llant if5 to be tall en 8f5 tIle 10artiez iJabe agree1l; ann tbe Def. 
JLe1To~ i~ not to be fueb if tue J!.;eiIee uril commit tbe 
15~et1clJ: ~'fodus & Conventio QuaUfr tf)e general mo~o~ 
t(n,eruing quiet Enjoynlent. • 

ttbe ([ourt toolt 'C!nne to conui)er~ ann afterU1atn~ in 
tbi~ ([:erm 1ull~ntent ma% gtb£n fo~ t!)e ~!atntttf, tlJat Sid.266,2S0. 
tl)e (Jtobenant b.1f{f5 not €ontlitional. 

Atkins ~ufti,e lioubtetl. 

F 2 Simful1 
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Sim pfon ~erfus Ellis. 

Debt by a DEBT upon Bond bp tlJe ~ltlintiff, ~lJo\Ua~ ~ljief~ai~ 
Bailiff of a Hff ot t~e )L,tbertl? of Pontefract ttl Y orkf1llre, bttr be 
liberty. bill not beclare a~ Capital' Ballivus, but ')Jet l1r tbe ll~b Ie 

([Durt it waf) l)CilJ gool); fo~ otuetUJife tJ:)c Wefcnbant 
nttgl}t babe trabei) ~rcr, £Ino l1abe it enttCi) in b<f~ verba, 
aniO teen ijabe 13Ieanen tlJe ~tatute of 23 H. 6. ttJf~t Ii ID2!$ 

"".Sand. 161. taficn '" colore Officii, but nob) it nJaa be tntenbcn ~ooi) upon 
SId. 383' the ~emU'l'tet to tijC ~Ctlaratton. 
latch. 143. y 

anll Ellis 9lufticc faii), ~bat fo it ma~ latclr refolbtrJ in 
tbt~ <[ourt!n tlJe <!rafe Of one Conquefr. ani) ~:J(Jgment 
1t1a~ gilnn: fo~ ti)e 1l)laintttf. 

Ma[on rverfos Stratton, Executor, &c. 

Judgment DEBT upon Bonet. ~te j.E>efennant plcab!1 ~h10 9Jui)g~ 
kept onFoot tttfnt~ IJsn agatntl iJt~ areftato~., anll fst~ tiJem rOJtl), 

'per Frantl.em. ani) tlJat be tab but 40 s. atret$ to\narll~ ~atigtattion. 
1lrlJe l1)laintiff reph(~., qriJat tbe ~efet1bant palb but fa 

2 ere. 3«). tuuciJ upon tf~e fit! ~ullQ;lnent, anb fo l1tUClJ upDn tlJe 
102. Vaugh. ~econn, anll tet Jiept tUrin botlJ Oll ~oot per Fraudem & 
103, 1°4· Covinam. 

anb t!Je }eefenbant bemUrtcb fpeciaHl?' 
1 Roll. Abr. :l6ec8ufe tlJe 1Repltcatton t~ fo compUcateb, tbat no bi" 
802. fliner ltruc can be taIten upon it; fo,! tbe 10!ea fet~ fo~tlJ 
~ Cro.626. tbe 91uilgmentS$ feberaUp., but tlJe ~~aintiff put~ tljelu 

botb toged)Ct, 'WlJ~n be anebge~ tl)em to be kept per FraudenJ. 
lBut on tbe otlJer ~ine it \lla~ faii), that aU tlJe ~JCC'~~ 

bent~ ate a~ in tl)i~ <Irafe; 8 Co. Turner'~ Cafe 132. 9 Co. 
Meriel Tra{ham'~ c.tafe 108. ani) of tlJat/ roptntotl \tla~ all 

Sid. 333. t!Je ()[ontt, tI1at tile taeplication \t)a~ goob : ann ~Ub!1'~ 
ment \ll8rs gillen. fo~ tlJe ~laitlttff. 

Suffeild q;erfus Baskervil. 

NoBreach DE BT upon Bond fo~ ~erfo~mance of aU <ltobenant~ can be af- . , ) 
fif:ned upon ~avment%., &c. ~lJ an 4J'~lle!ltu,re of JL,l.'afr, \l:JlJere,tn 
a Provifo. tl}e ~efenbant fo~ anll tn ([onftl.lerat[on of 400 1. lent bfnt 

br tUe ~laintift, grantrb tr.e lLanb to bitu fot 99 l1?ear~ 
if G. fa long libcO) p~ob~neil tf l)e par 601: per Annu~ 

2 ~U~ 
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1tlluart£tlt\ lluring ttH~ )Life of G. o~ roan witlJin ~\l:lo 1l?eat~ 
after lJi~ ~tatiJ pal! tl;Je fatn. 400 1. to tbe ~~ail1t;ff ,/ tiJetl 
tl)e 1nlJ~nture to be·boii), tutti) a ([laufe of me~entt!? fot 
~on~parnlentt . 

~lJe ~efenbant pleab~ ~etfo~lnance. 
~lJe 10laintlff alItgn~ fo~ 15~eatiJ, tiJat 30 1. fo~ taU li 

~eat ttla~ not patb at fuclJ a ~illte i)uting tlJe )L,ife of Gb 
arlJe iDefenbant bemut~. ' 

. ire: tlJat tlJe 15~eaclJ \lltl~ not well affiQ;tui), bectlufe tl)erG 
t~ no <l!obenant to pal? tlJe S]@OHCr, onll! ill? a ~laufe J1ii: 
bettl? t~ giben to tc"entct upon ~on~,pn pment. 

~lJe <toutt inclineil, ~lJat ttji~ £tction \Uouln not lie 
upon tbi5$ 15onb, tnwlJicl) tUefe U'HIZ a ~~Obifo ani) no 
e~p:ef~ 4CotJenaut, auil tlJetefo~e n13 )l)~eac1J can be affignell& 

Ben[on verfos Idle. 

• 
37 

AUdita Querela .. ~be ,<Jtafe upon Demurrer ma~, ~lJat Ertoppel 
bcfo~e tile ~ing'~ tliettauration, tlJe now iDeffnllant not well 

blou~fJt au ~lctton of 'Q!:tefpaf~ a~ai.nfl; tlJe ~IHtntitf fo~ ~ftg~d 
taliing tJi~ ~lotb~ \1)lJo tlJcn plealJelJ tbat I]e Ula~ a $-o!~ Traverf~. 
bier, ani) compelleil by lJi~ 1feUo\n ~oli)ietg, rubo tbzeat:: 
nell to bang fJim az l.Jt!;1b a~ tlJe 15eU~ tn tue J13elft1? if l)e 
tefuf£il: ~o tlJi~ tije ~laintift tlJen rcpIiCi)., de Injuria fua 
propria, &c. anll it \lla~ fountA fo: lJtm, anb an Elegit \t1a~ 
:g~ouglJt, ann t!Je nOID ~Iatntiti'ss llAlnil~ c~tenllei). . 
~ben cOtne~ tlJe act of)F. 9lnllCntt1uttl', wtr:cu parbon~¥ I2Car. Z. 

aU att~ of ~oailitl? bone itl tiJe ([imc~ of lIiebeU'on, ani) cap.IX. 
frout tlJencefo~tlJ tJUclJargef$ ~erronal gctiotl~ ro~ o~ bV 
1l\eafon of aUl? t!!:tefpar~ cOlumitteb in tlJe [[lar~~ anb a Jl 
1Ui)gment~ ann tftecutron~ tlJereotl befo~e tiJe uta IDap 
of May, 1658. but botb not retlo~e tlJe »>Jrt1? to anr ~umll 
of ~onel', mean 10~ofit~· o~ <l5ooj)~ taft£tl amal' br Q1ertue 
(If {ncb <le~ecution~ o~ birttt flJc ~artr to gibe ant' gccount 
fo~ tlje fame; ml)icl) gct mabe br tl;Je qronbcution, \l.ls;l 
confirmcil br 13 Car. 2. cap. 7. 

anil upon tlJefe ~\uo act~ of ~atliatuent~ tbe ~Iaitltiff 
( e~p~eal? abettin~ in 1Ji.~ mrit., ~lJat tile fo~nl£t lRecob£rp 
againll lJim \l.1a~ fo~ an act of ~Oihlitr) now b~ougfJt tiJi~ 
Audita Querela. 

~tJe Wefenbant pleai)~ tl;Je fo~mer (J]erilirt tp Ultlr o~ 
<fftopprf, ann conclutJe~ b.litlJ a ~rabctfe., abfque hoc) tl)at 
tne ttafltng of l)i~ $OQ1J~ \Ua~ an act of ~o(h!iq\ 
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~lJi~ \r"1~ arguen br Holloway ~erjcattt fo~ tlJe ~Iain:: 
tiff., ann br Jones$-crjeant fo~ tfJe ~cfetlllant, \l.1lJo ,bteat? 
inftllelJ, ~iJat tlJe J!)efenlleltlt lJelbill~ plealJell tUe ~ub;:: 
fiance of tlJi~ ~cltter bcfo~e., ann being founn agaitl! lJim, 
tilat f)e betn~ no\)) 101atntiff couln not abe~ atl1? ~lJin~ 
againa tlJat meCO~lJ. 

lBut tlJe <!t:ourt \liere aU of SlDptniotl, tlJat ~ubgment 
fijonill be giben fo~ t!Je 101attltiff; fo~ lJt~ memenp \\la" 
bell? p~oper uvon tlJe <Ironbctltion, anll \tlit!Jout tlJe ~ta:: 
tute of <IronffttnatiotT. gnll lJere i£s no <!ftloppel itl tlJe 
<lt2!fe; fo~ mlJetber tlJt~ \tIa~ an grt of ~ofttlitl! o~ not, i~ 
not material; neitber \Da~ it 0: coulll it be an 11Tue upon 
tlJe fo~mer ~rial, bccaufe aU tne gf)atter tlJen in snucftiotl 
bJa% concernin~ tue ~r£fpaf£S., \1)bicl} tlJougb founn sg:ainft 
tbe nom lDlatntiff, ret it mi~lJt be an grt of ~oftilit1!' but 
if it \tll're an «JfftoppcI, 'ti~ not mrU pleallell mtU) a ~ra~ 
berfe, anti tlJe Cltourt l)at{1 fet it at l,ugCt 

DE 
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Anno 27 Car. II. in Communi Banco. 

Mayor and Comillonalty of London rverfus Gatford. 

~ an grtton of }E)ebt b~ou~ljt bp tlJe ~Iaintiff~, fo~ Confhu': 
a fine of 13 1. 6 s. 8 d. rrt upon tue ~efenbant bp tue ttion of an 
~tewari.l of tlJe 150louglJ of Southwark, fo? tijClt lJe re~ ~ct of Par-: 
fufen to tafte tIJe SlDatb anll fet'bea~ a Scavenger in l1ament. 
tl)e faib )5oJrouglJ, tlJougl;J null? £lfcteil acco~uing to 

CIru!loin tlJere; anb upon nil Debet pleanen, t!Je fj]urp founo 
a fpelCtal <I1erilict: ~lJe ~ubaance of 1DfJiclJ \l)a~, Viz. 

~lJe1? finn tlJe art of 14 Car. cap. 2. gnll ti)e 1£)~obifo 
tilercin~ \tliJicJ:) gObernen tbt~ <tare, viz. That all Streets 
and Lanes in L01Zdo1Z, Wefiminfier, and the Liberties thereof, fuall . 
be paved as they have always ufed to be. 

ttiJcn foUow~ atlotfJer ~ltltife, br \llbiclJ it iS$ enactClJ, 
That Scave1zgers iliall be chofen in the City of L01Zdo11, and the 
Liberties thereof, according to the Ancient Ufage and Cufiom; 
fo likemire in tbe ([ttl? of \Vefiminfier; but notijtllg tfl tfJere· 
in tucntioneb of Southwark. ann in aU otlJer ~llce~, a: 
new 1[o:m of cboofing i}:) p~ercrtbelr. 

Viz. In the other Pariilies, the Confiables, Church-wardens, &c. 
iliall meet in the Ea{fer-Week, and choofe Two SCtlVe1zgcrs in 
every refpettive Pariih; fo tl)at tlJe ~ntent of t!1£ get tuuft be 
( tl)ou~1J Southwark ir.s not nametJ) tilat ffill Scavengers (bali 
be cbofell tlJere afl fo~metll?; beCClUfe London and the Liber­
ties thereof are to foHow tl]eir ancient <ruftOtU in tl)e 
<ltbotce of tl)!fj ®fftcer: anil Southwark iss \tlitlJin t~e <!tit! 
1Libertie~. 

lBut tulJ£tljer tlJe Qtutloln of dJoofin~ of l)im \\'Hl~ nnt 
talten a1Dal' br tlli~ ~tatute, anlJ fo tl)e Mine not weU af:ll 
fetTell, \l.nl~ tlJe ~ueftton. 

Bald-
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Ex parte Baldwyn fo~ tlJe 10lainttff~ argueb, ~l.Jat ,abmitttng itl 
Quer. Southwark a. Scavenger map.be c{Joren, acco~1)tng to tlJe nem 

fo~m p~efcribeb in tl)e act; ret tl)i~ ~ta.tute \lla~ onlp tn 
~ Hob. 173. tlJe ¥ afftrmatibe, anb bib not tlJerebp talie awar tlJe Cltu~ 
Dyer 341• b·ft;om of <itlJoofing IJtm at t~e Leet. _ 

lLOte tUe <!tafe tn Dyer 50 . .an gct tlJat tlJe }gounaeft ~on 
Hob. 17. OJall babe an gppeal of tbe ~eatlJ of l)i~ 1ftttlJer; pet 

tf;Jat ilotlJ not e~clulle tbe Ql;llleft, becaufe 'tt~ tbe <itommon 
JLa'tb, ann tl)ere are no mO:ll~ to rearatn bim. 
~n tl)e I I Co. 63, J0octo~ Fofier'~ <lrafe: 113l? tlJe ~tatute 

of 35 Eliz. againtl1Re,ufant~, wi)iGb gibes tlJe lSenaltp of 
201. per ~ontlJ agatnil tlJe SlDffentJer; tlJe 12 d. fo: t!Je ~e~ 

~ I Eliz. gIrct of eberr Sunday, gtben bp a fo~mer ¥ ~tatute, t~ not 
taftfn awar. 

15ut tulJere tl)ere i~ a ~egattbe ([lauCe in an get of 10ar~ 
liament, tlJe-lLam i~ otl)erll1tfe ~ a~ an act tlJat tlJe ~tr$ 
ftOtl~ of tlJe 1gea(:e ruaU be liept at Beaumarris tantum, & 
non alibi infra Conl', &c. anll tlJe ~ufttce~ fiept it at anotlJe~ 
101ace, anll feberal mere tnlliaell befo~e tlJem at tfJat Qrimr; 
but tlJe ~uftice~ \tIere finei), aull all tlJeit 1&:oceebing$S 
i}elll Coram non Judice; br meafon of t~e ~egattbe ~~olJi~ 
bitton. Dyer 135. 

I tnfi. Sea. l5p tlJe ~ta~ute of Magna Charta, cap. ~ 4. a moman 
l)iO'fi 68 mall b~ing 110 appeal but fo: tlJe ~eatlJ of bet ~u~bann~ 
2 n. • mlJicil (be mtglJt at ([ommon )l,aw befo~e t!Je mailing of 

tiJiS ~tatute ; if tlJetefo:e (be i~ l.geir to bet ~atller, tlJe 
appea 1 \t)lJi~lJ rue migIJt lJabe b:ouglJt fo~ lJt~ ~eatlJ bl? 
tlJefe ~egattbe [[to~ll)) t)) tafieu swar. 

Ex parte Barrel fo: tlJe JE)efenbartt: 'G:lJouglJ tbi~ JLam be ill tlJe 
Def. afftrmatibe, ret finet it llotb not p~ejul'ltce ant' ~erfotl, 

netttJer can it be injurtou)), if Scavengers are ciJofen as l'Ii~ 
rectel'l bp tlJe Qa, tt (ball be tafien as a ~egatibe <!l:laufe! 
gnb fo~ tlJi~, manp 91nftan,e~ mal:' be giben; a~ tlJe ~ta~ 
tute fOJ llebifina Jart of tbe ~eaato~'~ )l.,anll, notl) not 
take awat' tlJe €uftom to bebife tl)e \DlJole, fo~ tlJat \Doult) 
be an apparent ~~ejubtce to tl)e 10artie~; but not fo in 
tlJi~ <!tafe, 1nlJere 'tt~ not founll tlJat tbe lLo:ll of tlJe ~a:: 
no~ fuftaitt)) anr )L,or~, fo~ l)e t~ to babe notl)ing \tuetl 
a Scavenger is cbofen in tlJe lLeet; no~ are tlJe 1nlJabi:: 
tant~ tnejubiceb, fo~ bp tbt~ ~e\t) (!tlJoofing tl)etr ~treet$1 
O)aU be kept as clean 8)) befo~e. 

~lJe fo~m bere eftablttbeb llotl) not conritt 1nitb tbe <Jtu~ 
10m., anll fa batlJ tlJe Ql;ffect of a Jaegatfbe <!trauCe.· Hob. 298. 

9Jt appear~ br tlJe ecope of tl)e a:r, t!l:lJat tlJe ]ntent of 
tlJe t0arltament \\1afS to talie atuap tl}ofe oU, <tU(t01U~ of 

3 ¢l)oortng, 
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~lJoofing., bccaufc t{1e ([uaont~ are erp~eal' CabZll in Lon­
don ani) Wcftminfier; but in aU ott)et ~lan:~ a nzw mar 
ifj appointen. 

fltiJe ~abclnent oftte ~trect~ in Southwark alan be a~ 
befo~e ; but tlJat ([laure goe~ no fartlJcr~ ani) tfJcrefo~e 
eOluern~ not tlJe ([afe of a ~cabenger~ IDijofe j£)utr lfj 
not to pate~ but c[eanfe ti)e~treet~. 

anb tlJ£ [[(o~n~, viz. Liberties of the City of London) will 
not belp, ba:aufe Southwark t~ not c:omp~eI1ennetJ unbe~ 
tlJeut in tt)at (fiauCe, no mo~e tban ate tile ).L,ani)~ llifJicij 
tljel? lJabe in Yorkfhire·~ fo~ tlye mo~i) Liberties ¥- tijere, if]"", Po ilea 48• 
tallen fo~ l1imit.1, anb can abmtt of no otlJer <[onftrurrlOll. 

JL,aftl-r, '<!l)at t'iJe ~laintiff cannot tabc ~ui)Q;tnent~ b£~ 
eaufe lJe lJatlJ not aUCi:Jgcil tlJe ~uftont to be., t!L~JCft tte 
~te\tJarj) mal? fine in <tate of tce laefufal to tafie tlJe }lOan), 
&c. anb <ltutlom~ ate to be tafien fi:tialp. 

~lJr ~bief ~utlice anb ~uftice Atkins faft!., t[uat 'tt~ tnrr, 
Scavengers are unller tlJe ~o\t1er of. tue <[ourt; )leet bp <[u~ 
fioln, ann in cafe of taefufal mal! be etneo, a~ \lieU af$ au 
Ale-Tafier. 

15ut tIJi}) gct of ~arlialuettt tuibing taken ~ottct', ~bat 
tlJere were Scavengers befo~e tbat ~ittt~, anti· Southwark bc~ 
ing tljerein nametJ a~ niftinct from tl}e lJAbettte~ of Lon­
don; fo~ 'ti~ p~obij)en, '\!l:ijat Wefrminfier, London, ani) tlje 
JLibertie~ tlJ£teof, anb Southwark, are to babe tJ:Jc 5kt(cet~ 
pabCb., a~ bcfo~r, h1lJidJ botlJ not belon~ to tlJ~ ~ffice of a 
Scavenger; anb fo ttHlt ~laufe in t~e art con'€rtJ~ not tl)t~ 
Cltafe. 

:l6ut hllJere it enatt~., That in Londotz and lVejlmi1ifler, Sea .. 
rvef2gers fuail be chofen as before; but in aU otber ~la,e~ ap~ 
pOintf$ a new mal? : QrlJif$ i~ af$ .muclJ a~ if l)e lJab fail), 
fltlJat Scavengers ruall be 'lJofen tn ebetl! ~lace a~ br tiJe 
gct p~efcribei), anb no otl)er witl?., ercept in London attn 
Wefiminfier; anb fO great i~ tlJe 1uconftftenc!' between t{je 
Cltuftom anb tlJe gct~ tgat tlJep cannot tlanb borb togetlJer: 
~berefo~c, tl)ouglJ tlJe act i~ but ~empo~arl?; t!Je <ltuftom 
if$ fufpenbeb ; a.ub tgl.'JuglJ it mal? be fome ~ama~e to tlJe 
)10~b to malic fuclJ ~ontlruction, ret tlJat miU not alter 
tlJc Q[ar~, fo~ lLa'b.1~ntalicr~ ate p~efumelJ to lJab~ lilefp€ct to 
tlJe 10ubltcli <!5oolJ mo~e tlJan to anr ~~ibate 9Wan'~ 10JO~ 
fit; anb tbe llo~tI mal? be faib in tlJi~ <[are to babe nit:; 
penfeb mitlJ lJif$ :]ntcteft, being a 10attr to tue act, anb 
confenting tlJcreunto. 

'l5ut Wyndham sub Ellis 9lu(fi'~~., illclincb., a!!Jat tf~e ~tt~ 
nom bin conttnue, bccaufe tl)e at ~a~ in tge 5l!ffinna~ 
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title; ani) thercfD~e tijel? \TonIi) not contlrue it to tate a-
111al' a ~l1n'~ laig!)t ani) ]ntereff, 0) a ([«flom wvcre ~e 
lJatlJ a JBeneftt, a~ tbe lGo~i) of tlJe ~ano~ bail ttl tlH~ 
([afr, \tIl)o i~ p~ejulli,e{) br tiJe JJror~ of lJi~ :1fee~; anll tlJe 
g]nt£nt of tgc ~tatute fcelueil to tbettt to be, ([bat Sca­
vengt!rs (bouli) be ciJoren \tllJere none were befo~r, but not 
to tate awa}? <!l:utlom~ fo~ cturing of tlJem: 13ut anotlJer 
argu1tten~ b.1a~ ~earetll1r ~erjeaut Howcl, tbe lRe,o~ncr of 
London. 

R02alrverfus Lampen. 

Variance in CeDnfPiraCl!. Roza! lJe,rate~, ttl)at a Replevin 1l1a~ 
the Actions bzougl;t cgainft lJim anil otlJer~, ann tlJat tbe We~ 
110 Bar. fenlhult Lampcn appeareil fo~ bini ltittJout anl' [([larrant, 

ani) abowell in {ji~ ~atne, ani) fufferen gjuugL£11t to ptif~ 
a~ainft lJilU, ann ti7tlt 22 1. lOS. ~amagt~ mere recobereil 
a~aina tJint at fuclJ a ~lact. 

Lampen plean~ a Recovery in a fO~lnrr gttfon b~ouglJt br 
ttc 110\11 ~!atntdf~ tue mreo~il of l.1Ji)iciJ being reeitell tn: 
tije ~lea, appear~ to be tfJe fame tuttI) tlJi~; but onlp l]ere 
tte ~lace ifj mctltioneZl 1tliJere tiJe ~amag££S u:ere feeo::: 
bzreb, \U~idJ UJs,e omittell in tlJe fOlmer :lttton~ to 1lJIJtdJ 
Lampen batJ pleabetJ a Reteiner, ill' one of ti)e tucn Wefe"::: 
bant~ in Replevin, ani) upon a jIDenlU\'rer ljatJ j]utJ~ment .. 
'l5ut tfJe a!rutl) of tbe Q1:afe ma£S, ~lJat :l!utgulcnt hla£S 
not tiJrn gibrtl fo~ bitn tl)at bt~ ~lca ma~ goo'O; fo~ tfJe 
([ouxt were ~ll of ®pinicn., tl)at it ma~ nauglJt; but be::: 
caufe tue ~£claratton tt1a~ not gOOll, fo~ want of lllen~ 
tioning tIle ~laec wfJete tlJe ~amage~ h1cre rccoberei), 
tohirl} tbe ~Iaintiff uatJ amentJetJ nO\1J. . 

arlJc 10lai11tift ilemurrell again; becaufe of tlJi~ dla== 
riance between tl)c 'Qt\tlo action~ upon tye ~efcubant'f$ 
omn 8)e\lling. 

. I 

Ex parte ~it Robert Shaftoe fo~ tbe ~laintiff, infitlei), '(tfJat it Re-
Quer. covery in an action i~ no )5ar wbrre tl;Jere if3 a fubilantial 
Poll. R0{e illarianct, 8'f) [1Cre tlJere t~; anll tlJilt fo it lJa~ been: ail~ 
and Standen, jUbQ;Cn in tl1C <tafe of Leach ani) Thompfon, I Roll. Abr. 3 5~. 
Putt and Ro- lit. B. pI. I. where tfJe ~latntiff bedarcil, flClJat lJe, at t(le 
fter. ~cfeltiJant'~ ll'tfQUeif, t.Hlbitl~ p~olniren to tnarrp tfJe ilDe~ 

fenbc:nf~ iIDfutgbtet, l)e p~olnifell to pal? IJiut 1000 1. 
~]pOn Non Affurnpfit preSnell, jjullgment \lla~ ~ib£n fo~ ti)Z 
~cfennant. 91n1) tIye ~lainttft b~oU~bt anotiJer gttion fDt 
the fante ~:;:u1n, ani) tl)en laill tile 10~olutfe to pf}r 10001. 

cum in de rC(luiiitu5 clfct; anti it wa~ ai)jui)gelJ~ ttn~t the fen=­
t11ft ~UiJ~tnent \tlSf) no ~ar to tl)e Ian ~rtion; brcaurc 
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tl)rre \tIa~ a £@aterial ~ifference het\tleen tlJe ~\l10 ~~o~ 
tltife~., ~ne being laill 1llitlJout llicquett., ano fa tlJe ~D~ 
ner \tIas to be pain in a conbenient'Qrime; ann in tlJe laft., 
tl)e l1iCQuclt i~ Inane ~art of tl)e 10~omife, ann nlu11 be 
fperiallr aUctlgen, 1llitlJ tlJe (!time anil101acc \tll)ere it lJJa~ 
uta tJe. 
~o in tlJifl ([afc, 'Q!:lJe ~laintiff iJan not lleclaWll~igbt 

in lJi.\1 ffr11 ilcrioll., bllJiclJ be bao amenllen no\1'l, anll tberc:: 
fo~e rlJe fo~mer lungment tl)aU be no War to bint. 

1n Robinfon'~~afe tgere \tla~ a ~iaafie tn tlJe Writ, 
viz. A Formedon in Remainder, for that in Reverter, ano tJelLJ 
no 15ar; fa br a 10aritp of meafon tl)ere (ball be no War 
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l)ere., becaufe tlJe jfirft ~edaratton \tla~ mttlalien, ann it Stat. 3 H.1. 
\tla~ vitium Clerici. Vide 2 Cro. 284. Level verfus Hall. c.I.Syd·316~ 

Barton, ~£rjeant, contra. qtIJi.\1 is no nem .action, fo~ tlJe Ex parte 
<!3~ounLJ of it i~, not \tllJere tlJe ~amages were ilone, o~ re~ Def. 
coberen, but tlJe appearing \llitl)out a [[tarrant; uno fo 
lJabing pleallen a Reteiner ann lJab gJungment.,\ anll· nom 
pleaning tl)at gJubgment to tlJiS actton~ anll abg.rrtng it 
tua~ fo~ one anti tlJe fame '(!Cl)ing, 'ti~ a gooll :l6at tnlJic:1J 
tl)e 101aintiff bp fJi~ Wemurret lJatlJ confetrelJ. Adjornatur. 

Milward tVCifus Ingram. 

INdebitatus Affumpfit fo~ 501. anll quantum meruit, tl)e W£::0t:Je Pro~ 
fennant confe[e~ botl); but pleao~, ~lJat after tlJe ~~o~ ~lfe. PlO=-r. 

miCe malle, anll befo~e tl)e 9ttion b~ouglJt., tl)er came to an char~~ of· 
ac:compt cOllcerning lliber~ ~um~ of ~oner., anll tlJat be another, 
\t)a~ founb in arrear to tlJe 101ainttff 30 s. [[lIJereupotT, in ghO~ befhe 
<ltonfiberation tiJe ~efenbant p~omifell to par lJitu tUe t e reae • 
faib 30 s. tl)e ~laintiff liliemife p~omifeb to refeaCe anil ~;~~. Rep. 
acquit tlJe ~efeni)ant of aU WemanbS. 

'CltlJe ~lainttft bemurrell. 

Says, ~erjeant., argueb fo~ tlJe plaintiff, tlJat tl)ouglJ Ex parte 
~ne ~~omife mar be tJifdJsrgeb bp anotger, ret a Wutr Quer, 
certain ,·annot, (a~ in tlJt~ <!tafe) 1l11)ere a ~emanb \lla~ 
of a ~um certain br tl)e Indebitatus; befibea, tlJi~ 191ea ifl 
in ~ature of an gc:co~tJ, 111lJtdJ cannot be goob mitgout 
an aberment of ~ati~faction giben. Broke Accompt 46., 48. 

~eitlJer i~ it fatb, ~lJat tlJe tslaintiff p:Omifeo itl ~on~ 
liberation tl)at tl)e WefentJsnt ad Infiantianl of t{)e ~lain~ 
tift lJan p~omifetr. 
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Ex parte laut it h1a~ 811fwereb bl' ~erjeant Hopkins, aub abmittel) 
Def. to be true, t:lJat 1\lIJete a ~atter i~ pteatl~ll bp \l.l~l! of 
2 trct.lOO. g'liO~b; it mutt be aberreb to be e~ecutetl In aU 1001nt~; 

but tlJat \tla~ not tlJe p~erent crafe. . , 
~lJe Jeefentlant lJatlJ plealleb; 'Qrf}at fJe anll tfJe 10lattt~ 

tiff fJatl 8"ounten togetl)er, anb fo tlJe <tontract t~ gone 
ill! tlJe g."ompt. 

2. 1[lJat be h1a~ btfdJargeb of tlJe ~ontract bl? Darol, botlJ 
lllbidJ tlJe 101atntiff lJalJ nom allmitteb Ill? IJtts JE)emutret. 

gntl it \\Jill not be llenteb tlJat a 10arol JeifclJarge of an 
Affumpfit itS goo~; a~ if A. p~omifeS to perfo~m fnclJ a 
~ol?aJe \UitlJrn a qrilue limitelJ, anti tiJe :l5~eaclJ atIignel) 
1tla~, tljat lJe bib not go tlJe m01?age: ~lJe ~efenllant 
pleai)~, ~lJat tlJe 10lairttift exoneravit eum, anti upon We~ 
mutrer it \Uats lJelll gootl. 22 Ed. 4. 40. 1 H. 6. 37. 

ObjeCt. if it be objetteb, 'QrfJat )ti~ no c£onutJeration to 
pal' a jUft webt; fo~ if .30 s. \Ucre nnc, of liliglJt it ougl)t 
to be \laib, anti tl)at ctfn be no llieafon upon 1l:lfJi,U to 
grountl a t&~omife. / 

Anfw. '~t~ a gootl 4I:onriberatton to pal? ~onel? on tlje 
~at? \l.llJiclJ tlJe ~art1? i~ bounb to upon 113ontJ, bccaufe it 
if1 paitl hHtlJout ~uit o~ (!rouble, 1llIJidJ miglJt be ottJer~ 
wife a lLor~ to tlJe ~latntiff. 

15ut in tljiss ~afe bere i~ an £~p~eC~ - agreement., anb 
befo~e tlJere \U"'~ onll? a €ontract in lLaw. Cro. Car. 8. 
Flight vcrfus Crafden. 

Curia. North, ¢bier ~uftice. 9lt -1)£1$$ been al\ual?$$ taJten, tlJat 
if tl)ere be an Aifumpfit tOllO a atlJtng, antJ tlJere its no 
la~eadJ of t~e ~~omtfe, tUat it mal! be tJiCcl)argeb ~t 
10arol; but tf It be once b:often., tlJen it cannot be bl'~ 
,lJar«etJ \UitlJout meleaCe tn a mriting. 

1n tlJt~ «afe tlJere are tmo J0emantl~ in tlJe ~eclara~ 
tton, to \l.llJiclJ tlJe 1i'efenbant pleab~ an accompt aatc~, 
fo tljat tue 1&latnttff can ueber after babe 1!iecourre to tUe 
fit! ~Ol1tract mlJiclJ i~ tlJerebl? mergeb in tlJe gcCOtltpt. 
1f A. feU~ IJt~ ~o~fe to B. fo~ 101. antJ t!Jcte being tJib£t~ 
otter Wealing$$ betmeen tlJem; tf tlJcr (OlUe to an ac~ 
compt upon tue mUole, anb B. is founb in arrear 5 1-
A. mutt b~ing bt~ infimul Computaffet, fo~ lje can ueber re~ 
cober upon an Indebitatus Affumpfit ; anti of tiJe f<lme ~pi~ 
uion ~ere tlJe ot~er tlJ:ee ~t!ffice~: gnll tlJougb it tlJC1£t 
not Cattl ad Infianttam of tlJe 101atntdf t{Jat be PJonlifetJ, 1?et 
it \Ua~ adtunc & ibidem, anb Co (boultJ be intelltJetJ tl}at tlJe 
ieefentJant mane tlJe t0lomife at tbe ~naan'c of tlJe ~lain:; 
ttif, autJ Co :J}Ubgmetlt \l.la~ giben fo~ t~e ;wefennant t 
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Daws rucrfos Sir Paul Pindar. 

C~benant to pat' a ~um o~ ~ot1el! 1Ditl)in a lPear af~ B4rbaJ(J::, 
ter one Nokes lbaU be anmitten to tlJe ®fftt;l~ of ~eere:: ~~e~t~el;d by 

tart' to tl}e <!3obernour of Barbadocs. the Laws of 
'\lrlJe Jecfennant plean~., 'QI::t)at tlJe <J1;obernour of Barbadocs England, fo 

ann tlJe <!Council tiJere gabe 190wer of ~~obate of miU~ thar the Sea­
ann <lI5~anttng of anminiftration; tbat tlJe ~eeretarl! be: i~~ ~fn~~t~ 
long~, ann i~ an sIDffrcer to tbe faitl d3obernour anti QL:oun~ extends to 
cil a~ megifter, ann i~ concerncn about tiJe re«itlting tlJe it? 
Cain miU~, ann Co lJtp g)ftice concetn~ tlJe glJminillra~ 
ilion of 1utlice; anlJ tl)en Cet~ fo~tiJ, ttJat tiJi~ <[obenant, 
upon \l.llJtclJ tlJe 101ainttff b~ougQt lJis aerion, tua~ eutteil 
tnto upon a co~tupt agreement, anti fOJ tlJat mcafon boin. 

~l)e ~latnttff teplie~, Protefiando, tlJat t!Ji~ g)ffice ,on~ 
(ernen nat tlJe gnminiftration of 1uftic;e ; anti protefiando, 
tlJat lJere \lla~ .no co~tUpt Qgreement; 'pro placito !Je faitlJ~ 
tl)at Barbadoes l~ extra quatuor Maria, ann \tla~ al\tla1!~ out 
of t!Je allegiance ann ~o\ller of tl;Je ltling~ of England, tiU 
llting Charles the Firfi rebucetl t!Jat ~aanb to lJi~ ~belli?ner, 
1tllJiclJ if$ nom gobern i n bl! JLab.l~ mane br !Jim, anti not 
bt' tl)e JLa\l.lfj of England. 

'(lClJe ~efeni:Jant tejoin~, Protefiando tlJat tlJi~ ~aann 1ua~ 
gobernen bl! tUe JLab.l~ Of England long befo~e tlJe lSeign of 
lUng Charles the Firfi, ann eonfelIe~ it to be extra quatuor 
Maria, but plean)1 tlJat befo~e Il\ing Charles l]ail tl)at gJUanll, 
Bing James \l)a~ teifel} tlJerEof, ann nien fuel) a l0ur' fa 
Ceicen; after b.ll)oCe DeatlJ it ber,enben to Bing Charles the 
Firfr, as lJi~ ~Oll anll' ~eit; ann tiJat be being fo feifl~lJ, 
2 Julii, in tue ~!Jirn !?ear of l)i~ meign, «tanteo it uutler 
tl}e ~~eat ~eal of England to tl)e <farl of Carli£le ann IJtg 
~ett~ at fuel) a 11tent, abfque hoc tlJat iltng Charles the Firfr 
a-cqutren tlJi~ j1ftann bl! ClOnqUeft. 

Baldwyn, ~ctjeant, nemurrcb, fo~ tl)at tile arraberfe i~ Ex oarte 
ill; fOJ tile mott material ariJin~ in tl)e 101eai:Jings \Ua~, Que'r. 
imll)etiJer Barbadoes \t1a~ ttobernell br tlJe JLa\1J~ of England, 
O~ bl! partieularJLa\ll~ of tljeir oUln: ann if not gOberneb 
br t!Je JLa\l.l~ of England, turn tl)e ~tatute mane S E. 6. 
cap. 16. concerning the Sale of Offices, notf) not e~tenn to tlJi~ 
~lace. 
~e faib, tlJat it \na~ but latelr aCQuiretl, ann tva)1 not 

goberncn bt' tiJe Jl,a\t1~ of England; tlJat it was fittl 
founn out in lliing James lJi~ 11tcigtl, WlJiclJ \tJa~ lott~ af~ 
ter tl}e mafli,llg of tiJat ~~atutc, anti tbetcfo~e couIil not 
e~tcni) to it. 
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'flrlJe ~tatute of 1 Ed. 6. cap. 7. <fnact~, That no \Vrit fuall 
abate if the, Defendant (pending the ACtion) be creat~d a Duke or 
Earl, &c. anb it f)a~ been noubteb wbctlJcr tlJl~ gct e:rt~n~ 
ben to a 15aronet, betng a l0i{\nitr creatcb after tf)e £@aInng 
tl)ereof. ~tr Simon Bennet'~ Cafe. Cro. Car. I 04· 
~tatutc~ of England e:rtenll no mo~e tb Barbadoes tl)8n to 

Scotland o~ Virginia, New England, ~ae~ of Jerfey anb Gcrn­
fey: ''ijt:i~ trur, an appeal Ue~ from tlJofe ~aallb~ to tl)e 
lung in ~ounc;it f)erc, but tl)at i~ bp ([onaitution~ D' 
tlJet.r o\un. ~o ~tatute nib e~tenn to Ireland tin Poyning'~ 
)l,a\tl., no~ no\tl unler~ naUtetr. 1" Barbadoes tbcp babe 
)L,a\D~ Different from our~, ag, That a Deed fuall bind a 
Feme-Covert, antl 11lanp otlJer~. 

Seys~ ~erjeant, contra. ~e agreeb tbat tfJe ~raberre tua~ 
ill, anll tlJerefo~e bitl not enllcabour ttl utsintain It, but 
raib tl)ere \tla~ a Departure between tf)e lIDecld ra tl on ann 
ti)e meplication; fOJ in tbe ~edaration tlJe ~laitlttfi fet~ 
fo~tlJ, ttJat Nokes 1Ua~ abmitteb ~ecretarp apud Infulam de 
Barbadoes, viz. in Parochia SanCti }';Ial'tini in Campis; anb in 
tIle lLtepHcatiott be ret~ fo~t1), tl)at tl)i~ g;Ue \Ua~ not in 
England., 1UiJiciJ i~ in tlJe ~ature Df a Departure; a~ ~ebt 
fur obligat' I nlaii, tlJe l0efeniJant pleab~ a meicafe 3 l\Iuii; 
tlJe 10laintiff r£plie~ primo dcljberat' 41\Iaii; 'ti£$ a Depar­
ture; fo~ l)e fi)OUlb l1abe fet fo~tlJ tuat tfJe lDonn bJa~ 
4 :Lvlaii primo dcliberat', QJ.l~re. Bro. Departure 14. 
~o in a QJ.lare Impedit, tue 15i(JJop plea beD tgat be cIaimen 

tlotl)ing but a~ g)zninarl'. ~lJe ~laintiff r£plie~, Quod ta~i 
Die & Anno be p~cfclttelJ lJi~ ctlerft, anb tlJe 16tlbop refufen 
lJim; tlJe l5tfi)op rcjoitl~, tl)at at tlJe faute iE>ap anotlJcr 
p~£fetltetl lJi~ <!E:lerfi, fo tl)at tlJe ([lJurclJ became litigiou~; 
antl tlJe ~laintiff fur-r£join~, ~fJat after tl)at '{[ime tlJe 
€fJurdJ \.Ua~ litigtou~ be again p~erent£b) anb i)i~ €lerfi 
1.l.la~ refufeb; tui~ \.Ua~ a Weparture. Bro. Departure. 
~o lif1£wife a~ to tlJe ~lace, atl)e ~£nant pleatl~ a me~ 

leafe at c. ttiJe l0emantlant fatti), 'Qrl)at be U1a~ tn ~~trOtl 
at D. anb fo \tlouIll abailJ tbe ltieleafe a~ giben br Durefs; 
ann tlJe ~enant rattlJ, ~lJat iJe gabe it at L. after I)e \\la~ 
bifclJsrgeil antl at large. 40 :E. 3. Bro. 32• 1 H. 6. 3. 

~lJe ~laintiff ntigbt babe faib tlJat Nokes \tla~ anmitten 
lJere in England, \Uitbout lbewing it \tla~ at Barbadoes· fo~ 
tlJe <If)~ant of tlje !!Diftce of ~ectetarr migljt be mane to 
btltt bere nntler tlJe <If)~eat ~fal of England, a~ \UeU a~ a 
(\5Jsnt of ailminitlratioll mar be mabe bl? tlJe iID~tlinati 
()ut of lJi~ Wtocefe. 

2 •• Ex,cept. Viz. 161' tlJe ~emurter t~ tlJc lIiejoinbet; tlJe 
1&Iatnttff l)atlJ confeU'ctl I)l~ laepltCtltton to be eaUe in an!' 
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otiJer laefpect, fo~ b1? t1)at be lJatlJ OUHICi) it: ~ije Wefen:: 
inlnt batl) pleailelJ tlJat ltiing James \lla~ fei!ell of tlJirs ~aat1l)~ 
ann tlJnt it lJefccnlJelJ to it!n~ Charles, &c. aUi) fo if5 a ~~o~ 
bilne of England; \lliJetea~ befo~e be gan onll? allCi)gcn tlJat 
it \lla~ retlucelJ ttt tlJe ~ime of ilttng Charles, lJi~ ~Otl 
8nil fo be batlJ falfifiell btfj own lliepHcati.on. ' 

ann befille~, tl}t~ i}l mitlJiil tlJe ~tatute of 5 Ed. 6. fo~ 
tbe Wefenllant fatt{J, ,tlJat tIle ~laintiff iJatu at'lmitteil 
Barbadoes to be a ~~obun~e of England; ani) it botlJ not ap:: 
peat tljat eb2t tucre \11a~ a 1.€1~ince tbere, o~ anp otiJet 
~erfon: mbo !Jail ~ontintotl, cn:cpt tt)~ ltting ann iJi~ lD~~~ 
bece[o;~; anll tben t!Jc <ltafe 'Will be no tUI)2e ti)a1t if tile 
lltttlg of Engi"and take ~o[etIion of an 9laanLJ~ tul)cre be:: 
fote tl)ete tuafj vacua Poffeffio, bl? miJat 'JL,a\l)~ !ball it be go:: 
l1e'rnell'1 <[ertainl1? b}? tlJe JL,awfj of England. 

~lJi~ 1tlanll \l1Sfj grante1) to tl;Je Q1;arl of Carlille atTn lJi~ 
~eit%, Utlb£t a lRent paFable at tlJe Exchequer, fo~ wlJicb 
10~o,ef~ 1uigbt i1tue~ ani) it befcrntl% to tue $ett~ of tlJe 
<farl at tbe ~ommon JLa\.t!~ anb ff it be objerrch, tlClJat 
tIJ21' !Jane a )Sooli of <lton!litutiolt~ in Barbadocs, tlJat i15 
eafil1? atlf\tlctc'O, fo~ 'tif5 no mCco~i), neitiJer can ttJe :Jlui)ge~ . 
talte ant' ~oti,e of it. 

'~t~ reafonable tbat fo goolJ a )Law a~ Wtl7$ inftituttll 
b1? tbfs ~tatute of Ed. 6. • tboultl lJatn an e~tenfibe <ton:: 
ftraction, ann tl]at it fboulil be interp~etcil to e):tenil a ~ 
\nell to tiJofe ~lantation~ a~ to England; fo~ if anotner, 
1Uanb Qlout'/) be nom tlifc:oberell., it mutt be fulHert to tf)e 
)Lam of England. Curia advifare vult. 

Lever rverfus Hofler. 

T~i~ tuafj a fpeeial [tertJict in (fjecnuent. 'flrijc ~are Recovery 
_ upon tlJe ~lettlJtng~ \l)a~, viz. ~11; Samuel Jones be~ fu£fere~ of 

iug ~euant tn (tail oflLanil~ in Shrewsbury anlJ Cotton, t~bds III af.' 
being mttlJin t!.Je l1tbettie~ of Shrewsbury, fulferfj a Com- fe~her{r~~~ ~ 
mon Recovery of aU lJi.£S llanbg iring \tlitlJin tlle l1iberticfj in a Vill di": 
of Shrewsbury; anll tulJetl)er tbe J1ani)~ itt Cotton, \1luit:i) t~ ~ina: wi~h­
a ilifUnct [ttll" tJJougij witlJin tijc ~tbertie~, Wall paf~, b~r~~~t Ll~ 
ma~ tt)e £llluetlltftf. M d R o. ep. 

t '" b ~' t J tt t It tt.' 1 206. PoHel!. , ani) t \lla~ argueu p ,::.:ctJean ones, tyel hycr UJOll il 
'not paf~; fo~ tlJouglJ )L,ani)~ wouIn paf~ Co bp a 1finc, 
bc£aufe it tUa}l tlJe agreelttcnt of tfJe l0attie~; ret itt a 
lR£coberr 'ti~ otlJermifc, becaufe mo~e ~ertattltF tf) rcquiretl 
tl)erein. 

lBut in 1fine~ no fueb <trcrtaint1? i~ reCittirclJ~ ani) tbere~ 
fo~c a ~ine de Tcnementis in Golden-Lane i)atlj been lle!tl 
gooc, tlJo' neitl)er ~Hn, 19arto) o~ lr)amblct, i~ mcntionetl. 

Jl)ut 
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lBut tiJere being a tIliU caUen Walton in tlje ~atitb of 
Ccro'JEI.69 3- Street ann a einc Intng tebien of lJ.,antJ in Street, tlje 

roo aC'S74 , ~I b . 
AddifollRnd "lLanilZ in Walton nin not raf~, t~nlcfg Walton gall ern an 
Ottoway, ~amlet of Street, ann tlJe jfine l)~i) been lebiell of JL..ann~ 
Pol1ea. in t!Je wariQ) of Street. . . ,. 

~hlb tlJc lBeafor: of tlJt~ .:m>ifiercnce l.9', becaufe ttl ~:tief> 
tljere ate ~obenant~, lnijtcU, tbougiJ tiJi?l' ate meal ill re:: 
fvert of t~~e 'jLa L l?, rct 'tiz but a ~erfonal Q:ction, in \tJlJtclJ 
the llanil t% tlf)t oemantleZl ex direCto; but tn a mer-oucrp 
greater :W~edJentf)J tfJ requircl.'J, tbat bdng a Pr~cipe quod 
n:ddat tubere tlJe )l·anb it felf i~ bl'lUanllCll, ann d)e ~I (In:: 
bent m.uft luafie gunller to it. Cm. Jac.57+ 5 Co. 40 • Dor-
mer' f5 Cafe. --------- . 

~ Ante;} 41. l[be ,[[tO~ll '" Liberty p~Operrl? fignific£S a l~igbt, ~r:bilege, 
o~ jftanciJifc, but ill\PlOperll! tije <ltrtrnt of a lfJlace. Hill. 
22 & 23 Car. 2. Rot. 225. B. R. Waldron',~ Cafe, Hutton 106. 

Baker anti Johnfon'~ Cafe. 
lLibertie~ til ~Ui)gtnent of )lrw ate ~ncoJPo~eal anll 

tlJerefo~e 'ti~ abfutll to far, tlJat 1Lanb~ ll1l)id) e~~ ~o~j..o, 
rrel (baU be tuerein containetJ. 

'lrbct' are not ~el:manent, lJabin{t their QE~itlence br t~e 
Il1in~'~ )L,rttets ~atent~, anb war be netltorcl1 b"p Qt,t of 
~arliamcnt; tlJcp luar iliftl br ertinguiU;'ll, ab. illgel1 o~ 

o¥Rarl.Ent. increafCi), anll fA Venire Pac' ora"'" Jlib,~r~f OJ 1Fran,Uite if$ 
26]'. not goon; 'ti~ an eQui1Joca~ mOJtI, anll of ;to ~'ignification 

that t~ plain., ani) tl)erefo~e i~ not to be UCeb in real 
[{[trit~. Raft. Entr. 382. 

~ljere if5 no Pra:cipe in tlJe 1Rcgiaer to terober l1anbS 
1Uitt1in a llAbt'ttp, nettl]er i~ tgere iitlP QutlJo,!itr tn aU 
tbe l1a\n::lBooli~ fo~ fucb a lIiecoberl'; (-nl1 ttJete[o~e if fuclJ 
a qrbing (J)oulll be aUoh1el1, manl' 1n'onbenience~ moulb 
follow; fo~ a gool1 ~enant to tbe Pra:cipe wouln be man::: 
ting, anb tlJe jJntent of ti)e l&articSJ coulll not Cupplr tfJat. 

:l5ut Barton, ~etjeant, faill, @!:l}at ttJi~ mecoberl' \\'Ioull) 
paf~ tlJe )lantJ~ in Cotton; fo~ 8£S to tbat j)urpofe, tl}rre 

Portea. \na~ no ~tff€reLCe brfWzcn a fine anb a. lItccobtrp ; tlJep 
2 Roll.Abr·llte botl) brcome ~ommcn .a[urante~, ann a.re to be guioell 
ti~db. 440 • bp, t~e ggreeme~t of tlJe ~artieg. ero. Car. 270, 276. 

'QI:t~ tru£., a ::trlne tnal? be goon of Jlann~ tn au Hamlet, 
Lieu Conus o~ Parilli, 1 H. 5. 9' Cro.Eliz.692. Jones,JoI. Cro. 

~ Godb.440 • Jac. 574~ Monk velfuJ ~utler. Fe~ In a i' Scire Fac' to babe 
,ontra. <lCf£cutron of fuciJ :flue, tl)e dltU UlUa be tlJerein men::: 

tioneb. Bro. Brief 142. . 

'QtlJe ~£mann mull be of )lanb~ ttl a utilI, ~amlet, 0: at 
fartUell in a Dartlb, Cro. Jac. 574. 
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ann of tl}at {J])pinion IDa$- tlJe \tllJolc ~oUtt (abfente El~ 
lis) \tll)o \1la~ alfo of tbe fam'e 1lDpintonttt the ~rgument; 
ann acco~ningll' in Michaelmas (term foUotning jltHlgzuent 
irna~ giben:) tl)at b~ tl}i~ metoberl? tl)e 1Lani)~ in Gotton llil) 
m~U paf~. 

anll North <ltfJicf gJuilice beniei) tlJe <!tate itt Hutton 106. PoRea. 
to be 1La\ll~ \l.ll)ete 'ti~ fdin~ .a cotnmon lltecoberr of lGanllf$ 
in a Lieu Conus if5 not goon; ani) faiil, '([bat tt gall b~n 
long ilifputci) \l.lgetncr a 1ftne of 'J1anil~ in a Lieu Conus 
wa~ goon; ani) tn $tn~ James lJi~ titue tlJe 11am \l)a~ 
fettleo in tl}at 10oint, tl)at it ma~ goon; ani) bl' tur fanle 
meaton a 1liecobcrl? OJaU be goon, fo~ tlJCl' ate botl} glut~ 
cab:e ~uit~ ani) ([omluon a[urance~, ann 8.\1 ti)er grcm 
mo~e in 10~acttce, tbe ~Ui)ge~ iJabe e~t£nlleil tlJem fartuer. 

a (!COlumon 1!iecoberl! t~ lJeln gOOll of an fH.lbomCon; anti 
no lIieflfon~ are to be n~a.\l)n from tl)c Vifi1e, 0: toe <It,:ecu~ 
tion of tlJe mfit of ~etfin, becanie 'tt!5 not tn tlJe c[afl~ 
of allberfarl! ~~ocecntng~, but bl' agreement of ti)e 10ar:: 
tie~, wl1ere 'tt~ to be p~ctumcn eaclJ fitlo\tl~ ti)e otlJer~ 
~eanin!t1. , 

~nlleell, tlJe <lturfito~~ are to blame to mafie tlJe mrit of 
cfntrp tiJu~, ann ouglJt not to be fufferell in fuei} ~~actt,e. 

robert a fine ifj lenten to at\l10, tiJe :jfee i~ al\l.lar~ fi~ell 
in tlJe ~eir~ of one of tlJelu; but if it be to tbeut ann tlJetr 
~eir~, l!et 'tt~ goon., tbougl.J in certain ; but a )IAbertl' t~ 
in tJJe nature of a Lieu Conus, anll tltal' be mai)e certain 
bl? 9.brrment. 

-m:l)e tjJurl? in tbi~ ~ate babe rounn Cotton to be a min 
in tl)e lLtbertl? of Shrewsbury, ani) fo 'ti~ not 3Jn,o~po~eal~ 

Alford rverjUs r atnet 

Jd111gtUent a!t1at~tl ~\t!o, mbo are botfJ tn ct~~'U~ion, Mod. ReF, 
ann tuc ~1Jenff fuffer~ 011e to lfcape; tlJc ~latntHl 170. 

recober~ a~airtft; tbe ~iJeriff; anll lJatlJ ~ati~farttotl, tge 
Otl)er O)aU be tliicl)argei) bl' au Audita Qwrela. 

Osbafion 
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OsbaftonverJus Stanhope. 

G~ner.al Re- DCi16~ upon )Bonn agatnff an ~eir, 1! f}o ~rcabcb, (bat 
plicatIon IJi~ .ancetlo~ bJa~ feifetJ of fncb 'Jlal1n~ tty :jfec, anll 
good. tttabe a ~ettlement tlJereof to '<!Ctullee~, bl? iuiJicf) l;e ,Ii:; 

mitell tbe crfe~ to fJimfelf fo~ )Life, iReluainllcr to tl)e ~eltJ 
gn.)ale~ of lJi~ 15001', 1flcmainner in free to l)i}) oren rt~IJt 
~eirz, \uitlJ 100wer «ibrn to tije ~rufteef) to mafIe )tesfz,:) 
fo~ '(E:inre )Libe)l~ OJ 99 Fear~. 
~hc ~t'utlee)l mane a lleafe of tlJefe JLani)~ fo~ 9912t'ar~, 

antl ti)at IJe lJan not affet~ prxtcr tl)e lacberUon e~pettanc 
upon tbe fain lleafr. 

~lJe 10laintiff replie~, Protefiando tlJat the ~fttlelttent i.% 
fraUilulent, pro Placito faith, tbat be batt) a[£t~ bl? Werccnt 
fufftcicnt to par lJim; anll tlJe iIDcfcnll"nt temur~. 

Ex parte Newdigate, ~etjeant. qrl)e 16ar i~ «oob, fo: tuc ~Ldtt:: 
Def. tiff (iJDUltl not iJabe replien g'tteraUl' tljat tije Wefentlant 

batb QUTet~ bl' ~efcent, but OJoulil ijabe reVliell to tt;e 
Pr<£ter. Hob. 1°4. 

JLilie tf)e <!tate of Goddard aub ThorIton, Yelv. 170. hll)cre 
in ~refpaf:a tlJe iDefenllant pfrallcil, tlJat Henry \tHl~ feifen 
in lFee, \Ubo mane a )Leafe to Saunders, unilet tt1l)ont l)e 
beribeb a t!:itic, ann fo juaifie~. 

'@:lJe ~laintiff repltc~, anti ret~ fo~tl1 a lon~ ~itle in atl~ 
other ~erfon, ann tlJat Henry entrell ann intrunei:J. 

~fJe iD~fetlnant rCjoin~, ~bat Henry tua~ feifen in 1fce, 
ann matie a JLeafc ut prius, abfq; hoc tlJat intravit & fe fic in­
trufit; ann tbe 10Iatntiff babing IIem tn:rct!, bccaufe tbe 
'(!raberfe ougbt to ijabe been birect, viz. abfq; hoc quod in­
trulit, ann not abfq; hoc tlJat Henry intravit, &c. it tt8.il failJ 
toe taepltcatton h1as ill; fo~ tlJe Def£ntlant balling a!:; 
letg'b a ~eifitl in jfee tn Henry, 1nl)iclJ tue ~faitltiff in 
ili~ 1liejoinner ban not aboilletl, but onI!, bl' rUPPofing an 
1ntrufiotl m~iclJ cannot he of an <rJ:ftate in fee, but i~ 
tnoperll' after tlJe iDeatl} of ~enant fO~ JLife; to~ tl)at 
meafcn it \lJa~ geln iU. 

Ex parte :lBut Pemberton, ~erjeant fo~ ti)e ~laintiff, beln tlJe mc~ 
Quec. plication to be goon. 1!J.:l)e wefenllant'~ Wletl i~ no mOJe 

tban Riens per dcfcent; fo~ tbouglJ Ije plea il~ a ll\eberfion 
'ti~ not clJarQeablr, bccaufe 'tt£s a llieberfion after an ctilatc 
'{!tail, ann tl)erefoze ti)e pfenning tl)e lLrafe i~ not mat~~ 
rial; fOl if tl)ere \tl~te a )Leafe e~ptt'eb, pet tlJe ~latl1tiff 
couin not tecober, ann tlJerefo~e tile Pra'tcr i~ \DlJoUl? inI.e 
ann inUgnificant, of mutct) t\le ~!atntiff ougl)t not to 

I ' talie 
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tube ~oti,e~ bec8ufe tlJe lLanb~, 1tllJidJ Come untltt tije 
Pr<rtcr~ are not clJargeable. . 

'(Itbc 1S1aintiff barg ttabcrCeb, a~ be ottgnt, bll}at t~ mS$ 
tcrial~ ani) i~ not bounb to tahe ~oti(:e of ant? ttging 1uoze. 

gnll of tlJat flDpitlion \lIag tlJe miwle ctourt, anb bell! 
toat Prxtcr fillr, anll tlJ~ general mepUcatioll gool) ~ ann 
~ubgment U1a~ giben fo~ toc ~laitlttff. 

Prince rverfus Row[on, Executor of Atkin[on. 

EXecutor de fon Tort cannot retain. ~lJe }E)cfenllattt ill Executor Jt 
tbi~ ([afe piC8 neil; ~iJat tlJe ~effato~ o\uell lJi~ mifefon ~ort ~all~ 

dum fola 8001. anll tUat be mane bi~ [[lill, but iloto not not retaIn. 
fbeb.1 tljat be \Ua~ t1)crebl' Inaile Cf~e(:utol; anb tijerefL'llc I Mod. 12S. 
lJalling no (title be becalue Executor de fon Tort, fo~ miJicu 
<!taufe lJt~ ~lea \Uass lJeiil ill; anll jJullgment l.Ua~ gibe" 
fo~ tye 101aintiff. 

Norris 'Veifus Paln1er. 

T~<f· t01ainttft b~ougl}t an action on tIJe ~aCe a~a(nll Cafe after an 
tlJe ~etenlJant, fo~ cauan~ tim falfo & malitiofe to Acquittal 

be inbittell fOJ a citomliton trcfpar~ itt taIling awap ~ne ~~~~:l~t }~; 
lJunil~eh l5~icft~, br ml}iclJ Sl@ean~ l)e tl.1a~ (:OtuptUeil to Ttcfpafs. 
fpentl great ~uln£S of ~onet'i ann tlJnt upon tl)c ~rial 
tlJe gjurr !Jab acquttteil !JIm. 

~lJe Defenbant bemtirrell to tl)e i:>eclata(iou; anb Barrd 
~erjeant {«ill fo~ flim, tl]at tUe attion \1.10ulb not he; aull 
fo~ a $)~emtnt in tl)e <!Cafe, be citcb a lUte g\uilgment 
between Langley 'lJerfUf Clerk in tUe king'~-Bench, Trin. 1658.2 Sid. 100. 

1" \lllJicl) action tlJe 1&laintiff \Da~tnbittell fo~ a )5atterp 
\vitI] an lntent to rallifIJ a moman, attn bein~ stQuittet), 
b~ouglJt tlJi~ action ~ anb ftc ~ourt, after a lon~ Wcbatt, 
gabe ~ub«ment fo~ tl}e 101aintiff; b,ut agrre!.l; tl)at tye gc;; 
tton moulll not lie fo~ a <ltommon 'Qttctpaf~; a~ if tt ban 
been fo~ tlJe 15attetr Onlr; but tl)r ltabi{blitg bJa)1 a grea t 
~cartilal, anb fo~ tIJat 1lieafon tl1e 10lcunttff ncobttci) 
tlJere~. but tl)i!S if$ an o~binat1? ~refpaf~, anll tl)trcfo~e 
tl)if$ action b.1iU not lie. 

'l5ut Pembertoh ~erj£ajtt betti, tlJat tfJe action \uoultllic, 5iJ 46~,464; 
becautc it hla~ in tlJe ~ature of a <n:onfpirscl!, anlJ ilone! etO.2915 

faUll! ann malitiouUp Itno\l.1in~ tije ¢ontrar1'; ant) tlJerevt! 
tIle ~laintHf \lltts,1 put to great <tljargc~j aU \tllJi~lJ t5J COil:: 
fetTen bp tl)e ~emurrer. , 

H " ~ntJ 
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~tti) tiJe ~afe citetl en tlJe otl)er ~ille i~ €~p~ef~ in tl)e 
~ofnt; fo~ tlJe ([ourt in tl)at <!tafe ,culn tafie f~ot!ce of no~ 
tlJ~n~ dre but tlje 113atter1' ; fo~ tlJe 1ntent to JRabillJ \l)a~ 
not traberfablt', ann tl)erefo~e it tuafJ tOle to put it tnto 
tiJi' 1nbictment. 

jjt r~ now frttlrlJ, tfJat an gerion on tlJe <11afe tuiU lie fo~ 
a lualitiou~ arrefi: robere tiJrre ifJ no p~obable <ltaufe of 
gerton; ann tiJi~ ([aCe i~ ftrongcr tlJsn tl}at, bee8ufe in 
tlJe one tlH~ l0nrtl' i~ onl1' put to <ltlJarg~f$, anti in ti}e otlJer, 
totij to ([lJarg~~ anll Wifgracc, ro~ \\1lJtclJ I)e l)at!) no me:: 
1UCi)r but bl' tkJi~ action. 

atl;e ([ourt agree!), tbat tl)e gttiotl mouli) lie after atl 
3 Aff. 13. gCQuittal upon an ~nllittment fO~ a greater O~ leffer titrer:: 
T.Joncs 132. paf~: qrta~ line foz citing 8notl)er tnto tl)e ~ptritual ([ourt 
I Rol. Abr. witlJout <ltaufc. F. N. B. II 6. D. 7 E. 4. 30. 10 H.4. Fitz. Con­
I12·P1.9· fpiracy 21. 13. 3 E. 3.19. 
PoCtea. ~l1e wefeni)ant'~ <founfet eonfenten to mabe tl)e ~e~ 

lutn~rct, anll pIe all anll go to '([rial. 

The King rverfos Turvil. 

The King Quare Impedit. ~lJe lliittg Ula~ intituleb to a ~:erentat 
Pbr~fent.ed~ . tiotl hr tl)e ~tatute of ~ 1 Eliz. cap. 6. beeanee of a ~i~ 

emg lllU- 'I r.I'" b " 'l1. ~ I ~ "" 1) tuled by a nlOina~at \!!..-~ntratt mfJle p tye rtg~}t"u Fatrou, an... e 
5imoniacal ac:co~rltnQ;lV l'HtI tnefcnt. 
~ontraa, ~lJetl 'Ome.{l tlJ£ att of <15eneral ~arilotT, 21 Jac. cap. 35-
hlsPrefentee 111' wljidJ untJer general mo~i)£S ;( it \tla~ nob) atlmittell) 
~:~~~~ be UJat ~tmonp \tla~ parnOnelJ: ~n U1iJiciJ act tlJere iss a bc;= 
tho' the Si- nzucial ({fa nCe of JReititution: Viz. The King giveth to his 
many is par- Subjects all Goods, Chattels, Debts, Fines, Hfues, i;;ofits, Arner­
doned. ciaments, Forfeitures, and Sums of Money forfeitectby reafon of 

any Offence, ere. done. . 
QiulJ tuijetl)er tue ll\in~'~ ~~crcntre O~ tfJe ~atron fJail tlJe 

better flCitle~ U1a~ tile ~uetliotl. 
~lJi~ ([afe \tla~ onl11 mentioneO now, but arguetl in lvfi­

chaelmas arerm following bp ~erjeant Jones, tlJat tlJe ll\ing'~ 
~Jefcntee t~ intitulell; be agrerO tlJat ~imonr was par~ 
iloUCll., but not tlJe (Jtonfequence~ tbereof; fo~ 'tt~ not bIte 
tIJe ([afe tubrre a ~trofie i~ giben at one ~ime, aull 
~~atb lJappen~ at anotiJer; if tlJe ~trofie, mlJtciJ t~ t!Je 
£ira ®fffnCC., i~ parOonell befo~e tile WeatlJ of tlJe ~artr, 
tt)at iz a ~ati)on hril~wire of tbe ~elon1' ; fo~ 'ti~ true, tlJc 
~trolie being tue <Jtaufe of tlje ~eatl1, anll tUat beinq par­
bot1etl., aU tlJe natural effie tt~ are parllonetl 1.t1ttlJ tI;e <!tattec. 

2Bnt legal <rot1frQuen,e~ are not tlJu~ parnoneZ'J; a~ if a 
~atl if$ outldn:eZl in ~refpaf~, anll tlJe ~ing parl)on~ tl1e 
f11)utl[;,\U~r, t!Jc~ia.ercntain~. 6E.4.9. 8H'4. 21 • 2H.oll. 
Abr. I 79. ~tl 
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jln t"iJi~ act of ~atllOn tlJere ate [[1olll$5 of <If)~cltlt, but 

tIJe ~;efentatiot1 ifj not \UttlJin tl1e <Jrlaufe of lReftttutiott; 
fo~ 't{~ an ~ntetell ani) not an 2tutlJo:itl? befteil in tlJe 
llting, anll tberefo~e a ~lJing of 8110tber ~atute tban 
\U~at ifS intenlletl to be retlo~ell; becaufe it i~ lJt.gUlZt, anil 
ruaH not be com,p:ebenileil alltongfi; tlJe g;eneral mO~b~ of 
<l5oo11~ ann cltlJattelfS, &c. mbicb are 'QLbing~ at a lO\\1e~ 
~ature, anil are aU in tl)e Jerfonalitl? Cro. Car. 354. 

Conyers, ~etjeant, arguell fo~ t!Je ~itIc of ttc ~atrOtf, Ex parte 
anti fain, tgat tl)crc mere ~1J~ee matertal <Irlaufc~ in tl)t~ Def. 
get. 

I. a ~arilOtl of tUc !IDffe"ce~ tlJercin mentioneil ill g~:: 
netal anil particular mo~il~. 

2. '<!Cijat all ~btngf5 not crceptell ruall bc pattJonell br 
<lD£llrral [[tO~ll~, a~ if particularlr nameil. 

3. ~l1e ~arllon to bz taken lnoll fabourablr fo~ t}Je 
~ubjcct; upon wljiclJ <ltlaufe~ it tnutl: neceffarilp foUow, 
tlJat tbi~ ~ffence i~ patilonen, anll tbzn aU tlJe <!tonfe, 
Quence~ from tiJence lIetJuceil mill be lifiewirc parIlonen; 
aUll fo tbe ~atron, te1to~eil to iJi~ ~lcrentation, fo~ aU 
Q.tbartet~ of lIteftitution are to be taftcn fabourabl1!+ Pl. 
Com. 25 2 • 

'@:lJe ~zeretltatiotl betl~ no legal lRinbt in: tfJe llHeren~ 
tee; fo~ in tlje <!tafe of tlJe llting, 'ti~ rebocsblc after jJntlt~ 
tution ann befo~e ~ni)urtion. Co. Lit. 344. b. 
~o lfltrwtfe a ~econn 101ctentatton will repeal tl)e 

1fittl. Rolls 353. ann if tlje littng'~ ~~efentee lJte~ befo~e 
:]InDuction, tlJat if$ alfo a 1liebocation; if tberefo~c tbe 
~attr IJatj) no legal 1ttigi1t bp tbis ))"efentation, anll tiJe 
~ing bl' tile Simony ball onlr an autfjolitp to p~erent, ann 
no Itg~l ~ntereft bellelJ, tlJen br tbt% act fJe lJatij rebolieil 
tile ~~£fentatiotl, ani) tiJc rtgl)t 10atron tf$ refto~ei) to 
I)t~ ~ttle to p~efent+ 

t{!{Je ~ourt mete aU of ~pit1ion (abfente Ellis) '<1tfJat tlJ~ 
~iitlg'~ ~~rfentee !Jall a gootJ (title, anll bp ~onfequen,e 
tt)c 10atron tan no lRiglJt to p~efent ttJt!5 ~urn; fOl bere 
maS an ~ntcteft bet'fell in tiJe fliitlg; lifie t~e <!rare \Ubete 
tl)e ~in~ i~ intitulen to tlJe C!f)ooj)~ of a Fclo de fe br 1l11~ 
QuifitiOl1, ani) tlJen COlne,~ an act of 1ni)cmpnitr, tlJat lbaU 
not u~bet1 tl)e ~itl~ of lJi~ mtgl)t. 

'lOut UllJete notlJin~ beff£S befo~e tbe, ®ffice founb, a r Sand. ~61. 
~ar1Jon befo~e tl)e ~nQutfition ertingui8)e~ aU jfo~feiture~, Sid.167·764~ 
a~ it waz refoU..,ctJ in Tomb'j5 Qt:afe. Lev. 120-

~o if ttJe l1)axnon in tl)is ([are ball come befo:e tlJe ~~C: Hob. 167. 
fentation, tlJc ~art1? l)~b been refto~Ci) Statu quo, &c. 

~ ~be 
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€:lrC Iltillg can bo no t~o~r, tlJe lDi Ij~ op i.~ to no ~lJe ~ea; 
neitlJer i~ tl1e tB~rfcntatton te~ofi~() bl?, tl.)t~ art; tt mtglJt 
babe been reboYietl bp 1ntpltcattpn ttl fome <tafeZ; a~ 
tnlJere there tz a (('coni) 19~ercntattotl; but fuc:ll a o;eneral 
3Rebccatiotl will not LlO it; anD ']]utJgntcnt Ulfi~ giben fo~ 
the }Dlaintiff., anlJ a [[lrit of <retro~ b~oulllJt, but tUe ~aufe 
\ta~ cnl)ctJ bp g~recmcnt. 

, Hill verfos Phea(ant. 

G3min~ at A~ ~ction of Webt tua~ b]otrglJt UPOll tbe ~tatutc of 
~~l~:~al~~l~:· . 16 Car .. ? cap. 7. ln~~c a(v~inft neceitful ann tlifo~llerll' 
tiler within G'mlll1g, "tnlncl) enact~) That If any Perfon 11a11 play at any 
the Statute. Game other than for ready Money, and 11a11 lore any Sum, 'or 

other ;Thing played for, above the Sum of 100 1. at anyone Time 
or j\1eeting upon Tick, and {hall not then pay the L-11l1e i that 
all ContraCts and Securities made for the Payment thereof iliall 
be void, and the Perfon winning ihall pay treble the l\foney loft. 

:It lJappene1J tlJat tI)e Wcfenbant WOIl 801. at one ~et't~ 
ing, fo~ roiJtciJ tiJe ~laintiff Q;abe ~·ccuritr; anb anotlJet 
~£eting UJa~ appotntclJ.. anll tije Wefenllant Ulon 70 I. 
1110JC of tue lDlaintiff; being in aU atlobe 1001. ann if tfJifS 
\Ua~ mitfJi'n the ~tatute~ tnf!Z 11 £lueffion. 

l'Vent. 2)3· 'QIlJe HIiC <!tafc '1H1% in the King'~-Bcnch, Trin. 25 Car. 2. Rot. 
2 Lev. 92. I 230. between Edgbcrry ann Rofeberry; ani) in l\fichaelmas 

arernt fOUO\t1itlg tlJiZ ~afe \na~ arguei), anb tbe €ourt mass­
Anollymus, iltbHlCi), mlJftI) tlJe 191aintiff prrceibinrr, llefiretJ to llir,on~ 
ponca. tinue lJi~ 2ttion; but tlJe better ~pinlon \\)a~., tlJat it \.UafS 

not 1xlitiJin tl7C $:tatute .. tlJougi) if it ban been pleatJcb~ 
Sid 39+ an;At tlJC feberal illHcrtingz were purpofelp appointc1) to 

clune tl)e ~tatutr, it migl)t be otl)ctUJife. 

Calthorp t'{)erfos Heyt on. 

~~:v~~~. I~ ~eplcv!n; qrije Wcfetltlant SbowCb., ro~ t{Jat tlJe ltintt 
vh"f..Abj'ue bring {ctfrlJ ttl flee of a ~fanor, anll of a Grange; \nbictJ 
hoc qu"d 7e. 'ttla~ It·(1l'ccl of tlJe ~&no~~ grantcn be gjnl)crtrance to it 
gifimo modo l13tOlO}J, tcfcrbing 33 1. lrient to tOe lPearlp itTuin~ out of 
"nerAttu, tbe ttJtlolc, ann aUengez a $Jant of t~)C Grange front ~ir 

~v. ,v. (~lJo c~a(tneo unilcr tlJc 15ilbo~) to iJig g1t,e!to~~ 
tn 1frc; ttl \vIncI) <I5.snt tlJfl'C 11.1a~ tIll.\> ((laure : 

yiz. If 1he .Grantee or his Heirs ilial!" ~ Icgally"'charged hy 
Dlfrrcfs, or wlth any Rent due to the King ()f his Succcffors, 

2 u~n 
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upon account of the filid Grmzge, that then it fhould be lawful 
for them to enter into Eiackacre, and difirein till he or they be 
fatisfied. 

Qit,tll flft~r~artlz tlJ,~ (!1):Cltltec ;f{ni) lJi~ ~eir~ \t1zre~ upon 
a lOIU crIJ,ttit2i) a~a!nfi: tIJellt ttl tbz Exchequer, nct:reetl to 
lNl' tlJe llung 4 1. per Annum, a~ tbetr 1D~opoltiOtl ut of 
tl}e Grange, {OJ bJi)iclJ 1)e i:tifireinctJ, anll fo juftifieil tlJe 
~.~fifng. 

'(Sije ~laintifi pleail~ in 15ar to tl;Je gbo\1)~l?, ani) tra­
verreth, t!Jat U;e WefenlJant \lJa~ lawfuUr clJargeo \llitiJ tbt 
fari) lfient; antt tlJe Wefettbant beluurren. 

Bald\vyn, ~erjcant, maintaine'1l H)e Avowry to be goon, Ex parte 
tabing ailellgetl a legal ~ tlargr, ani) tlJat tiJe 15at; 'roa.£) Def. 

;'tiot gooil ; fo~ tt1C 10laintiff traberfeHJ quod Dcfendcns eft le­
gitimo modo oneratus, \l)ljiC:i) being part g@atter of llAl\.Uj 
ai:i) part lilUttlife ~clttet of ~act, t.fJ not goon; anti tiJere~ 
fo?c if tlJe ~ec:ree be not a legal <[barge, tl)e ~laintiti 
mouln t)ane bemurretl. 

lBut on tile otbet ~ii)e, tt \tnl~ arljue7l br Seys ~etjeaitt, Ex p~rce 
(il:ijat tile Avowry i~ not ~oon ; becaufe tlJe Wefentlant lJatij Quer. 
not ret fo;tU a lc~al <[bar~e~ acco~ntng to tbe <Il)~ant~ \1JtJicf:J 
1nufi: bz tv 1E>iatef~, o~ ronte otijet taulful [[tal?; ani) tllat 
tUUa bz intenneb bl' fome <f~ecution at 4routttton l1am; 
fo~ tlJe CoaCtus fnit to pal?~ ir.s not enougfJ; a ~uit in <fCiui" 
tp i~ no legal ~tautbance. Moor 559. ~lJe fame <taCe i$S 
repottetJ in I Brown!. 23. Selbcy ocrfus Chute. 

:l5efille~., tlJe Wcfenilant notlJ not lbem an!, ~l"tef~ tafiert 
out~ o~ \1)1)0 mete l1)arti{'~ to tue Wectee~ anil a Que Efhite 
ill tile flare of a lDHbop iY5 not goon, fo~ lJe mutt paf~ it 
bp ~eei). 

North anll tbe tlJl)ole <court! g, lltent in tbc lIltng'~ <!rare 
lie~ in )Renner, an7J not in Wemanb, ann after toe Rent~ 
ID&l' if5 paU:., i;C i~ oneratus, antl tu€ ~ecree t% not materia! 
in tbi~ <[afe; fO: t!Je ~lJar~e i$5 not n~ai1e tbcrebr~ but bt 
tUe llieferbation, fo~ ~tl1:1nent Ul~ereOt tlJe Uli)ole Grang(} 
i~ chara;eable. • 

-m:iJe tUng luap iliffrain itt ant' ~llrt of t1Je )Lan'O., be is 
not bounlJ bl' tbe ~ectee to a particular ~lace; tlJtlt lfj 
in fabOut otll~ tJ tl)e ~urclJare~, tl)at l)z O)ouilJ pal? nJ 
Uto!!.? tnan trtz 10~opo~tion. 
a~ to tlJe O .. !-lC Efiate, the Wefen'OJrtt ba tlj anmitteb t~atj 

bp faring bene & verum eft, tfJat ~it \v. \v. \ta~ reifeb. 
m:iJe Traverfe if) tll; ann j]un~ment \lHl?5 giben. fo~ tte 

Qbo1Vunt. 
Vaughan 

... 
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Vaughan ruerfus Wood. 

Trefpafs ju- TRefpafs fo: taliing 16eef; ~lJc ~efennatlt plfa7J~ a 
Ri~ed, for <[utt01U to 'lJoofe ~upe~btfo~z of dltttual;5 s,t a <[ourt 
takwg ~or- )leet; ~lJat 11e \l.lS1$ tiJere 'bofen, ani) tJabtng lnewc.i.'J tije 
~~;J~l- 101atntift'~ <l5ootJ1$, founn tlJe 16eef to be rOttnpt, \1.Jf)lC{J tH~ 
Mod. Rep. tocfl ant» burneb. : _ 
202. '([:lJe 101aintiff tJentut~, fo~ tl}at tl)e ([uilont i1$ un1'('(1:: 

fonable, anil hllJeu ~eat i~ co:rupt ani) fOUl, tl)crc ate 
p~oper me1nellir~ at llab3, bp action on tlJe <tare ... o~ ~~e:: 
fentment/at a )Leet. 9 H. 6. 53' II Ed. 3- 4- 6. VIde Stat. 
18 Eliz. cap. 3. 

16ut ti)e ([ourt belil it a gooil (J!uffom, ani) jJutJgmcttt 
1xla~ giben fo: tl)e ~efenilant; tl)e <IrlJief 1Juilice being 
not clear in it. 

Chapter of Southwel ruerfus Biihop of Lincoln. 

Grant of I~ a Quare Impedit, tlJe ~ueaton upon plrabing tua~, 
mxt Avoi- iMllJetger tlJe <ll):ant of tlJe ne~t Avoidance br tl)e ~l.Jap~ 
dan~eJ not ter b.nl~ gOOil 0: not to btnn tlJe ~u,cetro~ -: 
~~~;;at~~e ~lJe Doubt ilib ariCe upon tl)e ~tatute of 13 Eliz. cap. 10. 

Mod. Rep. bll)i'l) ma1$ objerteil not to be a pubU,ft >f art, be'8ufe It e~:: 
204. tellb~ onll? to ttore \111)0 are <S;cclefiaUtcal t0erron~; o~ if it 
J(. Ye1v. 106. tboulil ,be a~jubgeb a publt'fl JLab.l~ -ret tlJi~ i~ not a goon 

. <l5~ant to btt~n tlJ£ ~u"etro~; fo~ tlJouglJ tl)e <Jr)~atlt of an 
t Cro.Ehz. Avoidance is not a t!lJtng of tubiclJ anl? 10~ofit ,an be 
44

1
• utatJe, l'et it i~ an t ~erenitament witlJtn tl)e ~eantng of 

ttJat ~tatute; br \1)1)i,l}, among otter (!tlJtng~, 'ti~ enacrrtJ, 
That all Grants, &c. made by Dean and Chapter, &c. of any 
Lands, Tythes, Tenements, or Hereditaments, being Parcel of 
the Poffeffions of the Chapter, other than for the Term of 2 I 

Years, or Three Lives, from the Time of the making the faid 
Grant, 11a11 be void. 

16ut it 1Da1$ agre~tJ tl? tlJe (J!ourt to be a gcnerallLa\t1 ; 
like tlJe, ~tatute of Non-Refidency, bli)iciJ lJatlJ been fo 
ruleb; ann tl)at tlJt~ 10:efentment 0: <1l3:ant of tiJe ne~t 
Avoidance \tla)1 not goob, be'8ufe tt \tla~ Inabe Dr tlJofe mba 

. \tIere not 'ean of tl)e ([o~po~atlon, ann it mutl be boiil tm: 
mei:tiatelp, o~ not at aU; anil jJuilgulent 'Wa~ ginen a,~ 
(:o~iltnglr. 

I Thread-
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Threadrteedle q;ctfus L ynhalu. 

T~ere bfitl~ ~wo g@~uto~~ ufuaU~ let fo~ 67 1. I s. 5 d. L~afe by a 
_ br tlJe Feat; a 15i[1Jop Ict~ One of t!}elu fo~ 1. I mear~ Blll10p and 

rcferbtng lbe Ul{Jole lJient, ann \nbetlJer tiJi~ \Ua~ a go oil ili~r~l~~~t 
JL,eafe \tlitbin tlJe ~tatute of I Eliz. cap. 19. m&z tIJe ~ue~ refervcd, 
{ticu, wlJitlJ i)cpentlctJ upon tl}c «onftruttion of t{Je mo~il~ good. 
ti}cretn~ viz. All Leafes to be void upon which the old accu- Mod. Rep: 
fiomed Rent is not referved; anilbere i~ mo~e tl)an tue 010 2°3-
laent referbe)); ann tlJi~ being a p~tbate act, t~ to be ta~ 
lien ltteraUr. 

North <ltl}ief 9luftice agrceb, tljat p~itJate gtt~, 1l1bicb ~o 
to one parttculat ttlJing., are to be trtterp~etell literaUr ; 
but tlJi£s ~tatute e~tenil~ to aU 15ilboP~, anb (0 mal? be 
talien acco~tJin(t to <fl1uitp; ann tlJerefo~c l)e., ann Wyndhafu 
anll Atkins ~uaice~., bell» tfJe l1eafe to be goob ! 'lSut tlJi~ 
([afe \tla~ argue)) tube" Vaughan \Da~ €ijtef 1uftice, ann 
l)e ann ]utttcc Ellis wcrc of allotl)er £Dpinion. 

I DE 
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Thorp q)erfus Fowle. 

No mor~ N OT A. 1n tlJi~ crafe tlje <l!ourt fattl, ~lJat fiuee tlJe 
CoRs than ~tatute, mlJteb gtbr~ no mo:e <Itoft~ tl)an Damage, 
Damage. 'ttfj uCual to turn atrefpafS$ tnto <!raCe. 

Word5~ 

~ord5~ 

Cooper ever[us Hawkefwel. 

I, ~ a~ attio~ upon tlJe ([afe fo~ tlJefe mo~tI: I dealt not fd 
unkmdly wIth you when you fiole a Stack of my Com: Per 

Curiallt; tJJe £ltttOtl lieS$. 

Efcourt rver:fos Cole. 

I~ ail action on tlJe CIrafe fo: mO~b~ taib ~mo mat'~; 
tlJe laft ~ount \l)aS$ Cumque etiam, \l)l)td) is but' a me~ 

eital, anti dubitatur b:ll)etl)er goOb. 

Sharp q)eifus Hubbard. 

6 Mont~s T,Ql; ~tt g@ontlJ~ in \tlfJielJ tlJe ~uggeftion t~ to be 
fer PSOVl1~g p:obeb, mull be reelioneb accoJbtng to tlJe <ltalrnbat 
fli~n.ugg -: g@ontlJ~, anb 'ttS$ fo computeb in tl)e ~"lefiaftt,al <l!ourt. 
Hob,179. 

Crowder rver:fos Goodwin. 

Juilification I ~ affauIt ann 15atterl' .. anb falre 1mp~ifonment: a~ 
by rrfc~fsfc ' to tlJe 9JTault, &c. tlJe Defenbant pleabS$ ~ot~<J5uiltp ; 
~i~u~ C~~r~: ani) a~ to t~e 1mp~i'enment, lJe jutlifte~ br a 10~oce(~ out 

of an tnfenout <ltoutt; ann UPOIl ~emutter tl)efe <t~cep~ 
tton:~ 1.Uere tafien to l)i~ t01ea t 
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I. '<!!:lJe lFJefenllant fJatlJ ret fo~tlJ a l£)~eu:pt lJirccren Ser­
vicnti ad Clavem, anll 'ti~ not faill Miniftro Curix. 

2. 9lt \Ua~ to t~fte ~lJt Wlaintiff~ an~ babe lJim ad proxi- I RoJ. 484-
nlanl Curiam, \lllJulJ t~ not gooll; fo~ It O)oulll babe been Cro. Car. 
on a ~al' certain, ltlie >(. Adam~s anl) Flythe'~ Cafe, \vlJere a 254· ~yer 
([[lrit of ~rro~ ma~ blO.uglJt upon a SjJullgment in ~ebt ~~~o: lac. 
bl' Nil dicit ttl an tnferrour ([outt; aniJ tbe (!Error afftgueil 571. 
1lla~, ~lJat after jlmparlance a Wal' maSj gibe» to tlJe Mod. Rep. 
~artie~ :tiU tlJe ne~t ([c.urt; anb ti)t~ tpa~ l)eliJ to be a ~~'im 204-
Wifcontlnuancr, not betng a ~al' certaIn. 

3. 't!i~ not failJ ad refpondend' alicui. 
4- ~o~ tlJat tlJe action atoCe infra Burgum. 
5. '<!rUe 10~ecept i~ not aUebgeb to be returneil b1? t~e ~f~­

ncer. 
-m:o aU 1UlJtciJ it \l)a~ anC\tlereb, ~fJat a 101aint is but a 

llientemb~ance, anti mult be O)o~t, Raft. 321 • anb WlJt>n 'ti}'S 
entreb, tUe ~fficer ts e~curcb; fo~ lJe cannot teU tDl}etlJer 
'ti~ ¥ infra J urifdictionem o~ not. ". Squibb 

gnb as to tlJe ~irlt <f~,eption, a ~~ecept mal' be tli; 'mY/us Hole 
rcttcb to a p~tbate 1&erfon; anb tf}erefo~e Servienti ad ClaVClTI antea 29, 

i~ \neU enougl}. 
~lJell a~ to tlje ne~t <frceptiolt, "'ti~ Itlietuife \nell fet 

fo~tlJ to babe tlJe ~latnttff ad proximam Curiam; fo~ l)ObJ 
can it be ott a Wal'certain, \1.1l)en tl)e jjubge tua!' ailjourn 
tue (Jtourt de Die in Dieln? 

~lJen ad refpondendum j tf)ouglJ 'ti~ not Caib alicui, 'ti~ rtrob~ 
tlJo' not Co fO~lltal j anb 'ti~ no Tort in tlJe ~fUter, but 'tt~ to 
be inteubelJ that be is to antluer tlJe ~latntiff in tlje ~laint t 

as to tlJe 1FourtlJ ~~ceptton, tlJe wefenlJant fetZ fo~tlJ, 
~I)at lJe bib enter lJi~ ~latnt fecundum Confuetudinem Curi~ 
Burgi, anb \UlJen tl)e ~laintilf beclarctJ tf}erc, lJr Q)cwelJ 
tt;Jat tl)e Q!:aufe bib arire infra JurifdiCtionem. 

anb a~ to tlJe laft, fiL:lJe ~fft,er is not punifi.Hlble tlJo' 
Ije no not returtt tl)e mrtt. ~lJe <fub of tlJe )Law i~ .. 
~lJat ti)e ~efennant l1)oultl be tnefent at tfJe ~a1'; ann if 
tlJe Cltaufe tboullJ be agreeb, o~ tUe 10laintiff ~ibe a me~ 
Ieafe tulJen tl)e Defenbant is ill <ltuffObl!~ no action lies 
againft tlJe ~fticer if be be betaitlClJ after\l)ari)~+ 

15ut tlJe ([btef 9]uftice boubteb, tlJat fo~ tlJe ~econlJ cf~cep~ 
tion tlJe ~lea \Uaa tll, fo~ it ouglJt to be Oil a lFJal! certain; 
anlJ lilieb.ltfe it ouglJt to be aUebgeb infra J urifdiCtionem. 

15ut tlJe otl)er flCtnre 9Juaice~ lJelb tl)e tl)lea to be gOOi) in 
omnibus, anb Caib, tlJat tlJe tnferio~ <Itourt bab a: :]JUri~ilic~ 
tion to laue out a [[{rtt, ann tlJe ~ffi,er t~ e~cufable, tlJo' 
tbe ([aure of attioll nin not arite \Dttbin t!Je 1tlti~niction, 
motel] ouglJt to be t1)eU1tl on tIle otiJer ~ine: ann Co g] utJ~~ 
luent \lla~ giben fo~ t\Je ~efe"~ant. 

I 2 Sno,v 
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SnOW and others, ruerfos Wifenlan. 

Traverfe ne- Tl1ierpar~ fo~ taliing of lJi~ l!}otre! flCbe jE)t£cnlurut 
cefarY •

t 
pleail.£;, tlJat iJe 1tla~ feifel) of fuel) )l,anil~, ani) in:: 

;;d,ei~ ~~b--tttle~ lJimfelf to an l-!erriot. , , 
fiance. ~be ~lattltiff replu~, ~tHlt attotl)er~errOtl h1a~ Jotntlr 

feifeil tlJitb tl)e ~efenilant. Et hoc paratus eft verificare. 
~lJe Wefenilant ilemur~ generaUp, beeaufe tl)e ~laitltiff 

O)OUlll I)abe trabetfcil tiJe fole ~etfin. 
Sid. 300. Jl3ut it wa55 faill fot IJtm, tUnt tue fole ~eifin neft'! not 

11e traberfeil, beeanfe tlJe 9@atter aUeilgeil br lJtm abotil~ tur :lOar mitlJout a ~rnberfe. 
1n a ~ugQ;cftton upon a ~tolJibition fot ~itfJe~, tlJe 

~laintifi entituleb lJitnrelf br ~tefcriptton uutlet an ab:: 
bot., anil QJe\1)~ tl)e dlnitp of ~olIeffton bp tlJe ~tatute of 
3 I H. 8. bv wiJicl) t~e JLal1lJ~ mere bifclJargeil of €:ttlJe~. 

Yelv.23I. ~ije iDzfenilant pleail~, ~gat tlJe gbbcr ma~ founilell 
PI. Com. \1lttiJin t!tmc of ~emotr, anti confctretiJ tfJe [lnitr after:: 
230 ,23 I. \tlatn~., anti tbe ~lea 1t1a1l i)cl1l gOOil; fo~ 1)e nceil not tnl~ 

berfe tlJe I1t>lcfctiption, becaufe l)e lJail fet fo~tf) tl)e 1foun~ 
batton of tnt atber to be witlJin ~tme of ~cm(!~l?~ mlJtclJ 
'WfHj a fufftctent aboilling tlJe ~laintiff'~ \title. Yelv. 3 I. 

'([be ~lainttff tl)ercfo~e lJabtng faill enongf) ill tlri~ <l!lCe 
to anaill tfJe :l5ar; if be i}an traberfeil it alfo, it wouln 

>,cero. Jac. babemailelJi~mepltcationnaugi}t.ltfietlJe([afeof.¥.Be-
221, del ann Lull, \tllJere in an (fjectmtnt upon tlJe )L,fafe ntaile 

ill' Elizabeth, tfJe Dzfenllant pleall~, tlJat befo~e Elizabeth 
nail anr ~lJin(t in tl)e )l,antl~, James \1)a~ {cifcil tlJctcof in 
jfec, ani) tlJ&t it ner,en~eil to lJi~ ~on., anll fa bertbc~ a 
'([itic uniler blUt, ann tUatElizabeth bJa~feifen bl' abatculcnt. 

'<!lJc ~laintiff confeffe~ tfJe @>eifin of James, but tiJat lJe 
ilebifell it to Elizabeth in ~e£', ann l1tafie~ a ~ttle unilev gcr, 
abfque hoc tl)at rue 1UiI~ fcifrll 111' abatrment; anti UVOtl a 
f)z111urrer, tbe mepItcatioll bJa1l l)elil ill., becaufe tlJe }1!)latn::; 
tiff bail mane a goon (title befo~e tlJe iDebife to James; anb 
fo neeil not traberfe tlJe gbateluent. 

'<tl)e ~iJief 1 unice belll, tijat tge omitting of a ~raberfe 
ml)cre neceffarr i~ ~attrt of ~ubtlallcr, anil tge conclu:= 
iling lUitb hoc paratus eft verificare, moen it fi)oulil be Et hoc 
pet' quod inquiratur per Patriam, 0: de hoc ponit fuper Patriam 
o~ vice verfa., t~ S1@atter of ~ubftance., ann tI1c \Usnting a 
firraberfe i~ of t!Je falue ~ature ; anb t}ere tlJc ~raberfe of 
fte fole ~l'ifin t~ necelTarr., becaufe it i~ iffuatnle ~ £lnn of 
tbe fame ~pinion were UJe ot1,Jer jJUi)ge~ (abfente Ellis) anb 
tberefoJc ]Ubgment \.Ua~ giben ro~ fur iDefentl8nt. 

4 'Yilfon 



..... , 

Mich. 27 Car. II. in Communi Banco. 6 I 

Wilfon verfos Ducker. 

Tmttpar~ fo~ taIling of lJi~ ([o~1t; tfJe Defenbllttt p!eai)~ Difirefs not 
~ot~<1f)utltp to aU, but 360 ~lJeabe~ maile into ~ta'li£S ~aod?f 

tul;JiclJ tlJe ~efenbant tJtftratncn fo~ lRent antJ ~crbtce$ in fh'rktn 
arrear anll bue to i)tttt~ a!l}e ~laintta llemurf5, fo~ tlJat oc s~ 
tlJep ,ouill not be iliffraineb tn ~lJeabe~: a [)ittrcf~ of 
tl}em t~ lamful Danlag~ feafant, o~ in a ([art fo~ ll!ent, 
but not lJerc. 

Per Jones, ~erjcant, it ifj nauglJt~ becaufe notlJing i~ to Ex parte 
be biftraineb, but \tlgat mar be fioomn anb return ell tn Quer. 
tlJc fame ([onllttiott afj \\Juett taken; anb tber£fo~e a Reple-
vin mill not lie of ~onep out of a 15ag o~ <It:iJetf, anb in 
tbi~ ([afe tl)e ", CJto~n cannot be returneil in tlJe nunc ([on~"" Altered by 
bitioll, becaufe a gteat lleal mar be lolt in tljc cCltrring Stat. 2 Will. 
of it ~ome. 18 H. 3. 4- 2 H. 4, I 5· 22 E. 4- 5 o. I I H. 5. 14- I Ina. & Mllr. 
47. Roll. 667. pl. 17· anll of tl)atSlDptnton \t1a~ aU tl)e€onft. 

Curtis ruerfos Bourn. 

IN \Vaae, one ~enant itl Cltolumon b:illg~ an action of Tenant in 
Waile alone; anll tlJe ~uetlion upon tlJe ~lcailing~ 'Wa~, Common 

imlijetlJet lJe lboulil not qabe joincll \tlitlJ iJi~ 4rompanion; ~~ed pot 

aub fo~ an autlJoJitr t!Jat ttCl' OJoulil join in tlJt~ gatan, ~~ti~~ ~~ 
Scroggs, ~erjeant~ etten Rolls Abr. 2 Part 82 5. pI. I I. wljete it WaRe. 
i~ faitl, 'itlJat if a lRebtrCiotl be grantcll to t!C\llO~ anti tbe 
~eir~ of on~ of ti)em, ret tlJep muff join in an acttOtl 
of mtlaite. 

~ut it \.t1~~ anf\.t1crell bp Pemberton, ~erjeant, ~lJatRolIs 
citeb tlJat 4rafe in lJi~ Abridgment out of t!Je I Inft. 53· 1lllJt'iJ 
feemetJ to be tlJe SlDpinion of mr J1o~tJ Coke, grouni)cil upon 
tiJe autto~tttefj tlJete ,itebin tl}e ~atgiil) ttli)tciJ be faiO 
bill not warrant anl' rU(;iJ ~pinton. 

qtbe Difference upon tlJe Woolt$ i~, wbere atcilant in 
([omnton llemanil~ an gjntiretp, the [([{rit ruaU abate; ann 
tIJetefo~e in tlJc 4.tafe of Hill anil Hcut, \tllJere tue Wlflttltiff era. Eliz. 
bail onIp a thtrb ~art of a 1lieberfion in: Q[ontl1tOn, it \Uu~ 3,)7· 
lJ~li.) be Qloulil not babe an action of [[laa~ alone, becaufc Co. lit. 
i-t moulll be berp inconbenient tl)at tl]e tl)ttb ~att tbortIn 197· b. 
be bcltberen tn Cf,:ecuti on. Moor 37+ 



. 
62 Mich. 27 Car. II. in Communi Banco. 

Co. Lit. 198. '~i~ true, tbel? (ball join ttl tlJe ~erfonalitl?, \lllJere iDa~ 
Yelv. 161. 1nage~ are to be recoberetJ, but tlJcl? (ball al\llal?£S feber in 

JRealitl?, anb tlJerefo~e in tlJi~ <tafe, [[latle being a mi~t 
gerton, ann fabouting of tlJe lliealitr, tlJat being tlJc mo~e 
h10~tlJp, b~a\tl~ ober t~e 10erfonalitl? \tlitlJ it, anll tiJere~ 
fo~e tlJe gction br one alone i~ goob; but if tbep !Jan tnaile 
a JLeafe fo~ ~ear~, tUcn tf)et' fiJonln babe joineil tn an ac~ 
tion of mane: gnn of tl)at ~ptntou \tla~ tl)e hlfJole <!tourt. 

Anonvmus . • 

To~t temps T~cf Sllluetliotl ma~, Wf;Jetf;Jer Tout tempus prifl: \tla~ a 
prift

J p? gooil 101e8, after a general1mparlance 1 
:h~r Ime;ar.. ann it \.tHli1 tnrtUeil fo~ tiJe ~lainttff, ~lJat tlJt~ ~lea \lla~ 
lance. repugnant, beeaufe tue ~mparlance p~olles tlJe <n:ontrarr. 

'~i~ true, in an action of Debt upon a )Bonb, {nciJ ~lea 
t~ goon after an ~mparlance, bec"ufe 'ti~ to {abe tlJe 1ge~ 
naUt'; anil 'tt}llJelll tn Dyer f. 300• b. 'QrlJatUncore prill alone, 

Cro.Jac.627 mitiJout fa1'ing Tout temps, in fuciJ ([aCe i~ go Oil, tlJougtJ 
contra. Leonard tl)e Cufios Brevium) anil \lll)o tl1a~ a JLearnell SI@an, 

1tla~ tgere of anotlJer ~pinioti. 
)But \lllJcn a ringle IDutl? t~ bematllleb~ anb tl)e Jartr i~ 

intitulcll to Damage}l fo~ ~on~pal?ment, in Cud) (!tare tiJe 
101ea of Tout temps prifi t~ not gooil. 

gull tlJougf;J it \t'a~ objecteb, tlJat tlJe iE>ifferetlce i~, ~lJat 
t}Je ~efenilant after 1mparlance OJoult) not pleall aUl? 
~lJtng eontrarr to tlJe Sj@atter in t}Jem>rdaration to wl}tclJ 
be ban imparIen; a}l ~aaarn1? to an action b:ou«lJt br au 
~2ir, &c. ~ct tlJe ~ourt llJere aU of ®pinion, ~lJat tl)e 
10lea \tla~ not goot;, beeauee 'ti}l inconuttent \llttlJ t~e ~m~ 
parlance ; fo~ Petit licentiam interloquendi, i~ no m,ote tn En­
glifh tl]an fo~ t!Je Wefenilant to fat', I will take Time, and 
refolvc what to do; lXl)iclJ t~ contrary, to be always ready. 

4 DE 
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Stubbins ~eifus Bird f5 alios. 

I Ja an a,etton of Trover and Converhon; tfJe ~Iaintiff be~ The Deren': 
,Iarel) fo~ taIling 600 )!"oab of ®ar. dant c~n- . 

~ ~l.Je leef~ntla!1t pleatl~, ~lJat t!Je 101aintiff. ueber ~la~~~e~~~ 
. lJab anr ~l.Jtng ttl tlJe fatb 600 J10Sb of ®sr, nIh con- {ball be in 
junaim & pro indivifo, wttfJ ~\llo otlJer~) anti Co conclUbc~ his E1eC!ion 
in abatement. to hav:e It 

~lJe 101aintiff replie~, ~rfJat J. s. \tla~ feiretl in fec of a takenm Bar. 
<tlore, ttl miJtclJ tlJi~ IDar bla~ biggCb ; anll being fo feireb, Mod. Rep, 
iJe .bien; after \tIlJofe Veatl) tl)e raiD <rIOfc llercenlletl to A. 117· 

anb B. lJiS$ ~\\10 Waugbtet~ anll ~o~lJeir~; ani) tl)at tbe 
~laintiff marrieb one of tlJerit~ ann tlJe otlJer 1tHl~ alfo 
msrrietl: Qnb fo tlJe 10latnttff anll tlJc otl)er l\}u~bani), 
anb tlJetr mtbc~, \tIete rcifetl in laigl)t of tl)eir Caib mibe~ 
of tlJi~ Cltlote.. . 

tlClJat afterblarll~, anti befo~e t!Je gerton b~ouglJt, 2000 

)Loan of Lead SIDar hla~ tltggetl out of tiJe faib ([lofe~ anll 
laib tlJere itll1)eap~~ anb tl)en a 10artition \tIa~ mabe bV 
~een of tlJe fatb ctlofe anti tlJe SIDat, ann 1000 Jl,oab \)ja~ 
sUotten to one ~ttler anb iJet i.)u~banb, anti tlJe otber 
1000 Jl,oab 1l1a~ aUottelJ to tlJe }DlaintHf, per quod be be~ 
came folus Poffeffionat' of t!Je faib 1000 JLdab in ~e'beraltr; 
anb betnl fo poffeffeb, tl)e ~efennant {ounll 600 )Loai), 
~arcel of tl.)e (atb 1000 JLoab., anb conbertetJ it, Abfque hoc 
tl)at tlJe 101aintiff bai) snr 't!l:lJing after tl)e ~arti.til)n con­
junetim mitt) anr otber 10etron. 

~lJe ~ef£nnatlt rejoin~~ '{[ba~ at tlJe ~ime of tlJe 4LOtll' 
berrion tlJe 10laintiff f)an notlJing but Conjunetim witl} tf)e 
ctUer, a~ befo~e. 

I. anll tl)e ~Iainttff nemurtcn .. fo~ tl1at tIle JE)efenllant Ex parte 
ougl)t to ljabe trabcrfeb tlJe 10artitlon; fo~ tl)Ougii tue ~of~ Que'f. 
fetIton 1l1a~ joint., tbe ~attitibn tan 1natle it feDeral, V1! 
'W1.ltclJ tl]c joint ~'oft£tTiot1 \t1a~ tonfeffeb ani) aboitlei), ani) 

tlJei'c~ 
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tl)ercfo~e tlJe artab£t~e goon; lifie t~e mule, latb bomn in 
mt' )L,o~\) Hobart I 04- ttl Digby ann Fltzherbert is <!tare., 'm:ref$ 
paf~, tali die; tte jIDefcnOan!,; tartfe1Te~ if', but pleall~ a lRe:: 
leafl~ of aU Qtttiot1~, anll traberfetlJ aU ~tefpaffe£) after; 
fo l)ere tl:)e ~lainttff l)ati) traberfeO t~e joint tf)o1fefftotl af~ 
ter tijc ~artition+ .," . , 

2 .• '([ue lltejoinber i~ a ~epattur~ ftom tb~ ~lta, \ub.,l) 
i~., tlJat tlJeWIaintiff neber gail any ([bing but jointlp 
mitlJ otber~; anti tbe iliejointler i~, arbat at (ije artme of 
tbe ([ onberuoil lJe wa£S jotntll' poffetr£l); \lJ!Jitlj i}:S a rna ~ 
u'treft ~iffcr£n(e in 100int of ~ime, anb rUti) a~ miU 
tUf:ffe a wepartu!€. 33 H. 14·· Bro. Departure :8. 13. 

Ex parte ~;t tua~ arguetl Up ~trjzant Hopkins fo~ tl}e ~efen1lantj 
DeL ~lJat tljc 1tifpUcation 1lJa~ not Q,ooi); fo~ tije ~lailltiff tl)ere:: 

in ba tl aUctqJcb a llJartition bl' ~CtOj aniJ i)ottJ not fal?, hit 
in Curia Prolat': ann in aU <!rafes ml)ere a ~an pleai)~ a 
:Ween, br \l1tJicU lJe mali£% lJtmfrIf eitiJer ~artl? o~ ~~ibl', 
be mutt p~oi)uce it in ctourt! a~ h1bere tl)e lEefennant ju:: 
ihffez in t!tefpaf~, tbst bzfo~e rue ~!atntiff ijail an}! 
'QliJing. !lDne Purfrey nnlZ (eifei) itl :jfee of tl1e ~late \tlljcre, 
&c. guil Vl' l11i)enture~ &c. bent:'fell it to Corbet, e:rceptin g 
tlJe @]00'O, &1.:. Habendum fo~ ti]e 'lLife of Ann, anb col1e~ 
~antel'J quod lieitum foret fo~ tlJe fail.) Corbet to tane $oufe~ 
boot, &e. ~ljat iJe alIigneb lJi~ gjntereft to Ann, ann tlJat 
tf:1e WefcnlJant, a£i ber ~erbant, tooh tbe ~rcez ; anD up~ 
on Weraurrer ttJe ~lea tua$ lJeiil llaug~t, becaufe (tl)ougb 
a ~erbaut ) iJabinf:\ juftifte1l bl' fo~ce of a <[obenfint, be 
btll not fuetu tile :)nnenturc. 2 Cra. 29 I. Pm-frey vel/US Grinles~ 
c5 Rep. Bellamy'~ Cafe. 

I leon. 309. 1f a ({[iJing tuiU par~ \tlit!jout a ~eeb, 1?ct if tIJe Jl!'artr 
RoI. Rep.20. plran~ a Weetl.,. nUb mabe~ a '(title tuerebr, l)e muft: COlue 

b.litl) a ¥ Profert hie in Curia. 
g~ to tije flDbjection, Qti1at t!Jere tua~ a ;IDepst"turc., be 

argueil to tije ([otltrat1?! 1Fo~ tl)e Wefennant in lJi~ mcjoin:: 
ber illrtft~ onlr on tlJat \t)l)iclJ \Da~ mott material; ann 
tije 10laintiff itl i)i~ lRepUcation !Jab giben lJim 1Dccafiotl 
tlju~ to rejoin; anll tlJouglJ be ball left out fome of tiJe 
fEimc rnentionCil tn tl)clBar .. ret tllat wouln not burt tOe 
~Iea1ling~, becaufe a fair 1true \l)a~ teni)~ell; fo~ if at 
tt)e qrime of tue ~onbct"uon be \t)a~ jotntIp feife1l, l)e coulll 
not be entitulti) to tlJe Qiction alone. 

Judgment • 
• ' anb aftet\l)atb~, in Trinity-~ernt folloming .. tlJe (ltlJicf 

1tUlice behberell tlJe ~pinton of tl)e <tourt, t[l)at tfJe ~Ica 
\1Ja~ goon in War, tl)ouglJ pleatJeb in gbat£1uent, ani) tlJe 
~efeni)ant !)at1.l tlliectiofl to pleat» eftl)er ttl )Bar o~ abrttc: 

3 ~ent; 
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ment; tbe ~a ture of a ~lea in abatement, i~ to entitle 
tiJI? ~laintiff to a better Writ; but lJere tbe ~efennat1t 
tbcw~., tl)at tlJe ~raintiff l)atlJ no €aufe of aerton, anD fo 
it fbaU be talien to be in ~ar: anD it lJatlJ been e;rp~eal! 
tefoU)Ci)~ ~lJat ml)ere tbe ~lea i~ in abatclltCnt, if it be 
of ~e(:£nitl!~ ti)at tIJe ~efcnllant muff; Dift!ofe Sj@atter of 
:l5ar, !)e mall tabe lJi~ ~lectton to tafte it ettfJer bl! wal? of 
'lBar o~ abatement. 2 Roll. Rep.6+ Saikil verfus Sh~lton. 

~O \.Uljerc [[lafte \Ua~ b~ougl)t in tl;e Tenet, tlJe ~enant 
plcai)~ a ~urreni:Jcr to U.je )Lelio!, anb ileman1)~ ~utJgtnent7 
if ije t1)oulil be clJar!!rn in tiJl? Tenet, becaufe it lboulD babe 
been in tile Tenuit, anll ti)i~ tva£) lJeln a goon ~lea, 10 H. 7. 
cap. I I. mijeteupott 1Uil~mcnt \t'Hl~ giben fo: t!Je ~efen~ 
bant; tije ~bief 1ufftce at fita lloubting about tlJe ~epar~ 
ture~ ani) ailbifcil tlJe 101atntifi to rustle lJi~ :wemurrer, 
anll to tane ~1Tuc upon ~arment Ot ~oft~. 

Daws roerfus Harri[on. 

T $ur ~laintiff intitIe~ bimfelf a~ glHutnitlrato~ to Adminiflra= 
_ Daw$~ ann lbeU1~ that tf)e Qii)miniiiration \tla~ granten tion pleade~ 

to lJim br tbe Official of t!Je J.5itbOp of Carliile, but nib not ijrd ~o~~oCJ 
aUellge lJim to be Loci ifiiu$ Ordinarius; gnll ~i~:: g~;d~~ 

Jones, ~et jeant, ilenturren to flJe ~eclarationJ becaufe it 
bill not appear tlJat tUe ~ffictal ball anl! jJuri~oictton. PI. 
Com. 277.a. 31 H. 6.13. Fitz.Judg.35· 22H.6.5 2 • 36 H.6. 
32, 33. Sed non allocatur. 1f~~ tlJe wlJole <ltourt mere of SIDpi: 
niorr, ~l1at t'be JE';edaratton \1.1a~ goon, anll tuat be lball 
be intetli:lell to babe ~uri~tJiction; but if it !Jall been tn 
tbe ~ '\ fe of a Peculiar, it canttot be intcnbell tlJat tlJer ballr Cro. Jac.SS6 
anr autiJo~ttr, unlef~ fet fo~t~! ann fo ~ullgtuent \tla~ Palm. 97. 
gibeR fo~ tlJe ~laintiff. Sid. 322• 

Ma[on roerfus Cxfar. 

I~ flCtefpaf~ fo~ pulling ~o\tin of ~ebge~~ tlJ,e DzfenlJant Commoner 
pleanz, {tuat be bail !\tgfJt of ([ommon ttl tlJe ~lace Imy abate: 

Wi-Jere, &c. ani) tbat ; IJC ~c~~ez mcre m~tJc u,pon lJt~ ([OlU. He~ges 
mou, fo tl~at he conln not I,ll c~ rarte COJor ~t~ ~ommon in hi~ c~~~n 
taln amplo modo, &c. ani) fo JU fhftr~ tiJe tluUIng tbent llo\.Un. mono -

gaun HJcv. UJere at gjffuc, w!)etiler tile iDefentJant couln en:: 
jo-p ttc ~onlntOn in tam amplo modo, &c. anll tl)ere 1t1tl~ a 

. K aIerilitt 
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~ Rep. 100. 

9 Ref· 5S· 

222. 

2 Infl. 88. 

dl,'fbitt to~ ti).~ DetentJant, ann gjung,ucnt being as! eo 
till nHJbCi) on tije otl)et ~ine. 

Scroggs, ~£tje,,(Hlt, mcneil in arreil of :jJutgmc,nt, v,l'cSufe 
t~e ~lfa 'Wap ill, ann tije gJUue frfbolou~; to~ tt~ l1npof~ 
nble tnat bZ f1)ou!tI 1)«1;2 ([ommon wfjzrz tiJe tgelJge~ are: 
21nn tiJcrefo~e HJ/Z tscfentant ougl)t to fJate b~OUf!t~ an 
.gerion upon tiJ~ ([aff, D~ a Quod permittat. 'e cannot ,:tiate 
tte t~!:tJg£f5, HJouglJ ije miQ:nt i)abz pullen noron Co mud) 
2Z mio;l)t IJabe oprneil a [[{ap t.o lJi,f5 ([olurnon. 

-m:i)t1LOJtl hath an 3]ttterefi in t~e ~Dtl, antt a ([01nmo~ 
ncr ilatb no aunjo~it1? to no anr tijing but to cnter ani) 
tmt in iJ!~ ;lBeaftz, ani) not to tlnr.rm i:l:\tln ~ut'fi~~et 
~t iJ2t~, fo~ tiJ8t i~ a $IJelte~ to iJt~ 15caft}3. 

?Out tbe (fourt uiete of ~pinion, 'Qrf)at tf)e ~efcnl:!ant 
luiQiJt abate tIle lt5,e~gfp, fo~ tt)erebp be 1)lLl not mCDlllc 
m.d) tlJe ~otl, but on!l' puUcil bO\un tt;e <!el'crtion; antJ 
tije ll) .. 011 of 29 E. 3. 6 . \lHl~ e~p~er~ tn tlJi~ iVoint. Vide 
17 H.7. IO • 16H·7· g. 33 H. 6.3 I • 2 A if. 12. a~nnotiJin!l\Ua~ 
fai?J concerning tl)e ~lea, an~ fo tl)e ID~fcnnant l)utJ 
:Jjutgment. 

Ho"~ket and his Wife rverfus Stiddolph and his Wife. 

Verdict 1 ~ an gttiotl of g[au!t anil )Batter!, b~oug!Jt bp tbe 
~re1 a ~:ld ~laintiff anll iji~ [[life, agatnft tue Wcfentlant ann iJiz 
2 {ie~~:a~:.n. ~l~fe; t~? ~urr fouail quoad tIJ21.Bcatin~ of tbe ~lainttft'~ 
I Yen. 93, ",-([Inc on;:p, fuat tlje 19ffenl)a·nt~ are gutltp, ani) quoad re-
328. tid' tijel? finb fOJ tije wefentlant~. 

!:!inn it bJa~ mobelJ ill Q'lrreff of 1ullgment, bp Scroggs, 
~erjeant., ti[l1,at tue iDfclaretton t~ not goorJ~ bccaufe tlJe 

~ Yelv. Tc6.llju~bani) * joinZ lnitiJ tlJe mife~ wIJiCiJ be oug;lJt not to llo 
Drtlry ve:- upon hi£S cm:m: COC1lJ!l1Q;; fo~ a~ to tUe 15attcrp -tttSbe upon 
{id DCIl6IllS. tim, i;c ougllt to babe bJougljt i)i.~ Qiction alonr; ani) tlJe 

·37· ftni)~ng of tUe 'Jjurp will not iJelp tbe Declaration, UJt)iclJ 
i~ iU in ~td.HlaHce, anll tlJereupon~Ui)gmfnt \Ua~ ftt1l'ctJ; 
but being luOiJeiJ again tiJc ne~t '@:ctnr, tfJe ([ourt wete aU 
of 1IDpinioll, 'Qtuat tl)e Dzclaration \l1a~ cur-Ci) br tlJe (I.lcr~ 
bitt, ani: fo ~Litlg1nent uldfS giben fo~ ti)e ~latnttff. 

Good-
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Goodwin qui tam, f5 c. rverfos Butchere 

A~ ~nfo~mation \tla~ b~ougiJt upon fl)c ~tatute of Buying a 
32 H. g. cap. 9. mane againtt 'll3uring pretended Titles,¥.~~ended 

hi}tclJ gtbe~ a 1fo~feitute of tlJe illalue of tue 1Lanil put~ 1 e., 
'bafelY, unlef~ tUe ~cUe~ 1\la~ tn }0olIeffton wttl)tn a ~ea~ 
b~fo~e tl)e ~ale. 

gfter [tcrbirt ro~ t{Je ~lattltiff, it \tla~ mobeil in arrere 
of j!ungment bp ~erjeant Barrell, beCClUfe tlle ~ttrO~ma::: 
tion ban fet fo~t'1) tbe iaiql)t of tl)efe llanil~ puttiJafeil to 
be tn J. S. ani) tlJat ti;Je ~on of J. N. lJail conbereil tbcm bl! 2Anderf·S7. 
gencra! mo~b~, a~ be1centJtng from lJi~ fatber; \\latciJ 
~itle of tlJe ~Otl, t~e J0efenilant bougbt; UllJerea~, if in 
atrutiJ tlJe Qr.tle \Va~ in J. s. tiJen notl;nng bercenneil from 
tlJe fatl)er to tl)e ~on, anil fo tlJe Dcfcnbant bouggt 
notbin~. 

Sed non allocatur; fo: if fuel} ([onlltuttion ttoulb be al::: 
I • 

lo\tJe'O~ tuere couln be no 15urtng of a p~etentJen ~tt~e 
~itl)ttl tUe ~tatute, un-;ef~ it \l1a~ a gooil ~ttle; but 
1lllJen 'tt~ fain, a~ ljere., atl)at tlJe lIDefe'nilant cutreil ann 
(iaimen Colore of tI;Jat <l5~ant o~ ([onberance, \nlJtttJ \lJa~ 
boitJ, ret ·ti$ \\l~tuttt tlJe ~tatute, fo tiJe ~latnttff ban 
iJi~ j!utlgment. 

Wine rverfus Rider f5 at'. 

TmefPaf~ a~ainft 1Ftbe., Quare claufum fregerunt, anb took :rraverfe. , 
1hOl out of tUe ~latnttft's ~eberal ann 1free~fttbetl? ImmatenaI •. 

four of tlJem pleanelY Not Guilty, antJ tlte jftftiJ juftinell, 
fo~ filat one of tlJe ,otlJet J0£fcnnant~ i~ feifen in a jfee of 
a <lUore aIJjoinin~ to tlJe t::'laintift'~ ([lofe; ann tllat lJe anll 
aU tt)ore~ &c. iJabe lJaIJ tlJe fole ann fepara te 1fifbing in 
t~~;e tattler \lJbitU run~ br tbt' fain <ltlore~~ \lJitIJ )'Libertp to 
(liter into tlH~ jplatntiff"£S fJtlofe to beat tl)e [([later~ fo~ tlJe 
tetter carrt'in~ Ott of tlJc jfifbing; ann tbBt lJe a~ ~er:: 
bant to ti}e ctuet ~efennantt anil br IJt~ ~ommanb~ nil) 
enter., FUn fo juilifien tlJe ~alitng, abfque hoc that he is 
guilty aliter vel alio modo. 

'fttue ~lafntiff tep[it~, ~lJat iJe nib enter de Injuria fua 
propria, abfque hoc, That the Defendant's Mailer hath the fole 
Fiiliing. 

~~e Wefetlbant l'Jemur~; anti Newdigate, ~erjeant, ar~ Ex parte 
gUCi)/ fo~ lJilu, 'fir~at tlJe :3]utlific:ltioll if) goob, fo~ 11ll)enl)e Dd. 
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2 Cro. 4';' ball mane a loca11ufttficatioll, lJe w.uft traberfe botlJ be~' 
37~· fD~e anil after, a~ be lJa~ ilone ill tlJis ~afe. 

2. atbe 101aintiff'~ mepUcatlon i~ iJ, fo~ lJe ougfJt not 
to babe h1aben tlJe Wefenilant'~ atraberfr., anil fo~,e lJillt 
to accept of anOti)er from btm; becaufe tlJe fit! i~ mate~ 
rial to tl)e l&latntift'~ ~itle, ani) lJe i~ bounn up to it. 
Hob. 104. 

ar~ere h1a~ no $lDccaffoll of a: ~raberre in tlJe mepli,a~ 
tion ~ fo~ W1Jere a ~erbant i!$ ~efennant, de injuria fua pro­
pria i~ gOOl), witt) tije atraberfe of tlJe <Jtommanll. 

~x parte l13ut on tlJe ~lafttttff'~ ~itJe, ~erjeaut Baldwin lJen, tlJe 
Quer. ~cfenbant'~ (traberfe to be immaterial; fo~ lJabing an:; 
2 ero. 372• n.uereil tbe Dzclaration fuUl? in aUeilgtng a lRigijt to tlje 

folz jfHbil1g., anil an <entrl? tnto tl}e 19laintift'~ ~lofe., Jtii$ 
infignificant aftertoari)~ to tratlerfe tl)at I)e t~ $utltl! ali­
ter vel alia modo. 

(tiJen tl)e ~atter of tije ~rea if$ not gOOb., bectlufe tl)e 
Defennant juftifie~ bl! a <ICommsnil front one of tfJe oti)e~ 
Wefenilant~., mbo babe aU pleailelJ ~ot~$utltl', anil tl)el,! 
tuuit be d5uiItp if ti)el' biil tOtumanil lJtm, fo~ a ~ommani) 
1tltll nHtlie a ~an a ~refpatrert 

Curia. flrlJe <ltourt mere aU of ~piuion, 'UtfJat ~uilgment mouu. 
be gibetl fo~ tue ~laintift : fo~ af$ to tbe laa ttlJing men~ 
tionei'J, bJl)ttb bJa~ t!Je ~atter of tl)e ~Iea:, tbcl! beUa It 

~ Mires 4nd to be well enouglJ; fo~ tlJe * ~erbant IbsU not be ouffeil of 
PSo)!~bay, tbe Q!bbantage \l)lJitl) tUe )Law gtbe~ lJtlU br pleniltng l.H~ 

o lea. ~aaer'~ ([otnmalti). 
~iJen S!$ to tlJe lIteplitation' ti~ gooil, anb tlJe ~lea tfJ 

naugljt l.11itb tiJe ~taberre; fo~ 11liJere tlJe jJufttucatiotl 
gOt~ to a tlCime anb ~la,e not aUei)geil bp tl)e ~Iatutiff, 
tl)eremuft be a flraberfe of botlj. -

1n tlJi~ ~afe tiJe ~efenilant ouglJt to lJabe traberfeil tiJe 
~latntiff~ free 1filbtng, as aUeilgeill1l' !lim in lJt~ iD~cla~ 
ration., h1lJitlJ lJe l}abing omittetJ, tlJe ~lea fo~ tl)at lIlea# 
f9n aICo tfS ill, anti fo ~ungment \\Ja~ giben fo~ tl)e ~latih 
t~fft 
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Anno 28 Car.' II. in Communi Banco .. 

Lee ruerfus Brown. 

~ a ~pecial dlerbtct in ffjettment, tlJe <!tare \na~ tlJi~! Where re:: 
viz. ~tJere were JLanll~ m }i(:1J re vera U)l~te not ~at'~ puted Lands 
tel of a ~ano:, anll ret were rcputcil a~ ~arcel. ~;J~;~~ne.; 

g cn;~ant is mane of ttJe ~atlo:, anll of aU )1ann£s ral WOH1s •• 
reputell ~arcel tl)ereof; anll \UlJetlJer bl? tlJt~ <It}~ant, 

attn bl' tl)cre <!£;etteral mo~1J~, tlJofe JLanilfj \ltonln p~r~ 
1tlbidJ mere not t0arcel of tlJe ~ano~, \na~ tlJe m;n~tlion. 
~bt~ ~erm tlJe JLo~il <ltlJief 1ufttce neltberell tlJe flD pint on Panei; 

of tiJe Q1out't, (tuat t[Jofe J1atln~ mOlllll paf~; anil tiJe~ era. Car. 
grOUtlbeil tl)eir SlDptnton~ upon (two autlJo~ttiefj tn Co. 308• 
Entr. fo1. 330, 384- The King verjits Imber & Wilkins. 

9lf tlJe :Jjutr batJ founll tlJat tlJe JLani)~ tn ~ueftion ball 
been '~eputeb 10arce[ of tiJe ®atto:, it \llouln not babe 
tlaffeil lJab tl)et' founb no mo~e; becaure tue t1ieputatf 011 
fo founb migl)t be intettbeil a meputation fo: a fmall 
~tme, fo reputen br a few, o~ br fuel) a)l hlere iguo~ant 
anil u"~fiilful. 

15ut itt tfJi~ <!tare 'ttfl fOUtlil, tlJat not oull! tlJe JIA1Ul~ 
1l)e~z reputen 10arcel, but t{Je mcaron \Ubt' tlJer \ltzre re~ 
putetJ 1f)arcei; fo~ tl]e ~;ut't' babe founil t!Jat tlJcp \tJere 
fo~mcrll' ~at,e1 of tbe ~at1o~, ann anet tUe DebiUotl 
tlJel? mere again: Uttiteil itt tue 10o[eiIiotl of IJtm tulJo Uail 
tl)e ~ano~, tlllJicu betng alfo <n:oPl?boln, lJabe fince been 
bemifrll br <!toP}? of <ltout't::mou, togetlJer mttlJ tlJe 9@a.tlo~ ; 
atttl thefe mere all great ~arIi~ of 1lieputatiotl., anll tlJere~ 
fo~e 9lul.lgment n)(l~ giben t!Jat t~e )l.;ani))'5 iJt~ 1UeU paf~~ 
z Roll. Abro 186. Dyer 35 0 • 

Wakeman 
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Wakeman rverfos Blackwell. 

I Mod'418. Qua~e Impedit. -m:tJe ([are \Ua~, ~lJe ~Iainti~ ttltitu!ell 
Common IJtmfetf to an. 2t.bbomfou bl' a lltecoberp lufferetJ b~ 
Recoveries aenant tn "m:ail; itl pieantng of ltllJidJ lRecoberr lJe al~ 
l10w to be lebgl'~ 'QrWO to be '{!enant~ to tlJe Pr~cipe, tut llotlJ not 
pleaded. tlJe\l.l tom tiler tame to be fo, o~ \l1l)at ([on1lerance \tla~ 

rn ane to tlJem~ bp \nlJiclJ it mal' a.ppear tl)at tjJer \liere 
~enant~ to tlJe Pr~cipe; ann afUr ~earcfJ of 10:ecebcnt~ 
ar> to tue 1Fo~m of ~leabing of Cltommon me,oberie~, tl)e 
ctourt inclinrb tl}at it wafJ not \VcU pleaoeb, but belt~ 
bereb no ~ui:Jgment. 

Searl r!Jerfos Bunion. 

Jullification I~ ~rcrpar~ fo~ talting of bi~ <tattle~ tlJe ~tfenbant 
!\,here good~ plcSil$3, t(!C:t}at be lDa~ potteffen of Black~cre pro '.f,ermino 

Diverforum Annorum adtunc & adhuc ventur; anb beIng fo 
potTelIeil, tl)e 10latnttft'ss ornttle were bOing ~aluag?, anll 
lJe tltttrainetJ tuem Damage feafant ibidem, anll fo Ju1ttfie~ 
tlJe ~aliin9:., &c. 

atl)e 101aintiff bemur~, anb atrigtt~ fpectaUl' fo~ <Jtauft; 
firlJat tlJeWcfcnilant btb not fet fo:tlJ particularll' tlJe 
cItommencement of tlJe ~erm of Fear~, but onll' tlJat lJe 
lVa~ poffetIci'l of all gcre fO~ a: aterm of 12ear~ to come; anll 
frgularll' mi)cre a ~)au tuafiez a atitle to a particular <f­
nate., in pleallitlg ije mull lbc\l.l tbe particular (iL-ttne of 
tfJe <ltommetlCeln~nt of I)t~ 'Qtitle, tl.lat ti)e ~rainttff ma! 
repll' to ft. 

Curia. ~fJe QtUicf 1Jutltce, anll tlJe wbole <tourt lJelll, atbat tlJe 
~lea \lla~ gooll upon tbts Witfercnce~ \ll11~re tl;Je 101aintiff 
b~tng~ an gction fo~ tl)e )l.,ani), 01 boing of a -m:r. fpaf~ 
upon tlJe )Lanll, be i~ fuppofetl to be in ~o1Tc[iotl; but if 
lJe mill jullifp bp [tertue of anl' particular (faate., be 
mull tbcm tlJe <!Commencement of tbat <lettat£', anb tl)en 
{ucb ~leatJing a~ bere \l1iU not be gooo. 

~ Yelv. 7S' 15ut \tllJcll tbe ~atter iz¥ coUateral to tfJe ~itle of tlJe 
Cr~.Car. )Lanb., anll fo~ aU11 tlJintJ \tllJiclJ appear~ in tIJi? ~£'lara~ 
C3o~.Lut. tio~, t!Je attt,le tU~l' not come tn ~uefttotT, fuel) a ]utttfi~ 
l!492• catton az rIng unU be goon. 
. 91n tbi~ ([afe no g{3an can teU \t)bat tfJe ~Iaitltiff mill 

replr; 'ti~ liIte tlJe ftafe~ of 1nbu,ement~ to gttion~, 
m{Jtcu llo not require fUCI) Cll:e~taintr a~ ip nec:e1tarr tn 
ctlJer <Irafc~. 
~o \UlJerc an action i~ b~ouglJt fo~ a ~urancr, ant) be itl~ 

ttUe~ !)tmfelf genzraur, br faring t}(: t)l Poffe11ionat' pro 
2 T~ 
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Termino Annorum, 'ti}1 Ul£ll enouglJ, anb be neell not (0 ret 
fo~tiJ p,lttitularl.1? tiJe, ([ommencemtnt, l"le~aufe f'£ i):;tIJ 
not marte tl}e '<lttde lJt~ flare; fo~ tut)iciJ 3l1eafcm~ :JlUb~~ 
lnent Unl% gtben fo~ tlje lJ0efenDant. 

Crofter ruerfus Tomlinfon Executor. 

I~ an action on tue ~,afe, tlJe ~latntifi ilcdare!), flr!H';t Statute of 
tl)e IDefentmnt'}1 qre1l:ato~ being in tJi~ 'JLr-fc,time (viz. Li,nit2tions 

fncb a j.lga 1') tnilebteo to tlJe ~latntiff in tiJe ~um of 20 1. ~fX~rfonal 
fo: fa tnuci1 £t9oner befole tt]at t!ir,me to biz, dtfe ban ant ten}~~~ e~;_ 
r£,ettc1), Diil &iffu:me anb p~omife to pap ti:Jc falllZ \1HJcn !ji. debitatus A.f 

moulo be tgereunto tequiren ; ann tlJat tbe ~caato~ nil) notfumpjit. 
in biZ tG~fe~time, no~ tile ~efeni)ant unce i);~ ~£atiJ, pat? 
tb2 £1.90n£1', t!Jougg ljC b.la~ tlJercunto requiretJ. 

~iJe j2leffnbant plean~, ~lJat tl;e ~cftat:J~ bin not at sur 
lflue witlJtn ~r~ ]?ear}1 malie fltd;) ~~umtfe. 

{lil)e ~Iaintiff repli2~, '([:{;at I)e toaz an ~tlfant at tl)e 
1!ttnc of tl)e l0~omife·luaile, ano ti)at ije came no: to full 
9ge till tre ~car I 67 2• atti) ti]at mitlJin ~i~ ~eat~ after 
lje 8 tt8 inetl tlje age of ~ne anll tWlZllt1' Weat}1 ije b~ouglJt 
tbt~ QirtiOll, anil fo taJte~ ailbantage of tiJe ~;Obifo itt 
tlJe ~tatute of 'f 1Limitation~, tbat tEj£ }»latuttff tl):,U fjabe ¥ 21 TK, 
~t~ ~ear~ after tl)e )BtfabHitr bl? 91 afanc1?, <!ro\lsrturc, c. 16. 

&c. i~ remtlbell. 

~hl'D tuc Wefennant nemurren br ~erieat1t Rigby; anti Ex arte 
tIJ£ meafoll of fJi~ i)eluurret tua~, becaufe in tiJe tatn ~~O:; Det 
biro 2!rtictta Oll tlJc QCafe on Affump{1t are otnittell. 

'l!iji% grt n:a~ maile fo~ Quieting of <faate~~ anb abo!:; 
bina; of $:·utt~, a~ appear~ bp t!Jc ~z€amble, anlt ttJctefo~e 
flyaU be tanen firietl!,; tl)etc t~ an CJJ;nutncradon: of febera! 
gaf.on~ in tue ~~otllfo, anil tbi~ i~ Cafus orniifus, ani) fo 
no ]3~t1tfit tan be taIte» of tbe 10~obirc+ 

jn e Writ of (frroz upon a ~ui)g~uent bzoug{Jt 4 Cow. I. 
in ti}e Qtourt of \Vindfor, tlJe 1uogcp belt), 'Qtl1at an Q-:ct~on 
on tt.c Q!af£ fo~ }I. f!art'octing of a ~atl'£s '{title i}j out of "'era. Cn. 
tbi~ ~rt, bccaufe rueh an anion \1nl~ tare, ani) not b~ougl;t 163,513, 
bJit~out ~pecial iDanwgez: JBut Hide, (Jf:iJief ~uftice, t?e5bt upon 
boutlten. I Cro. 14 I • EiCapeis OLlt 

'Citbe ll",l\lJ~OOaftrr~ cDulb not omit tbi~ <!tafe unai)birctl~ of the Sta­
ll'" becanfe 'ti~ tfitl)in tt)ofe ~o~ts of ~ttionf> enumerateb tuteB' I Sand. 
:j!~", t lilJ .." 1711 f+ 37· ut an 
iJ ~ ~1!Y~r.: .:tt~l. . ',~. Actioll. fer 

(Itt)tf) ~~onttre U1a~ nHl~e to tbe ~ltHnttff \tl!Jcn lie U1(l("' Heare is 
but a t'~ar oU)., ani) it wouln be berp tari), 110\11 after fG l1ot,SiJ·3C)S· 

l '-"""H' jI)0!1~'~ to '~~c')'l,'(H;: tl-'ie <lerecuto" SO IS Debt 
~"'l~ ~, r U' "'( " .,,-, Ii "'" ~J ·.v &+ for not fet-

ting out ofTythe~; for there are not grounded upon any Contract. era. Car.) I 3 Hut. 109. ' 

:lBut 
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Ex parte lBut Turner, ~erjeant, arf:UetJ, m:f)& t ti)ong.o all Indcb~tat' 
Quer. Affumplit t~ not within tiJe e:rp~en) [[lo~D95 ot tue ~~Oblfo, 

ret 'to?) wtti)in tiJe ~ntent ann g@eaning U;ercor; anll fo 
ttJe mute i~ tabctl in lOCO. lor. in Bewfage'~ Cafe, Qu.ando 
verba fiatuti fnnt fpecialia, ratio autem generalis, fiatutunl mtel­
ligcndmll dl: genera liter. 

£tntJ tiJi~ i~ a: ~tatute 1DlJielJ gibe~ a ~enerttl lliemc()1!, 
anil t!Je £@tfct)tef to toe ~Hfant tfj a~ great tn (ueu actton~ 
of Indebitatus A!fumplit, az Otljcr gcrion£s; ano tlJerefo~e 'ci£) 
but rcafonable to iutcnil, tl)at tlJe 1&arHatuen:.·, UJiJiclJ l)abe 
fabell tiJett migut~ in Webt~, ~rober~, &c. tntenlH II Ufle~ 
totfr, tlJat tiJer l1Jouln not be barrei) tn an Indebitatus Af­
fumpfit. 
~n 2 Anderf. 55. Smith 'VeliuJ CoHhil: :Webt \l)a~ fnot!{!ut 

upon a JJ3onn; tlJe Dz{enllant tt)ere pleallCll tbc ~tat~He 
of tt)e 5 E. 6. of ~enlng of ®fftc£$; tiJe [[lo~ll~ of bJiJiclJ 
81"£, viz. That every Bond to be given for Money or Profit for any 
Office, or Deputation of any Office mentioned in the Statute, thall 
be void againfi the Maker. ~n tbat <[aCe tlJc ;l5onil \1)a~ gi::: 
11£ll to p~D,ure a <Jl)~ant of tlJ£ ®tftCL\ anll alCo to e~er'ife 
tbe nUnC! §l)oID tijouglJ tlJi~ wa~ net 'WitlJin t!Je e~p~ef~ 
[[lo~tl~ of tije ~'tatute, l'£t tbe 150nll \tla~ IJdn botll: ani) 
if it (boulil be ottJer\.U;fe, tbe g@tCciJief£s mlJtclJ tlJe ~tatute 
intrntlell to rCmebl! monin niH continue; aUi) tiJel'efo~e 
tbe 1nUl1t of tlJe J1a\U~SI@aliet~ in fueg <ltafeg i~ to be r~~ 

2 Anderf. garbeD; fo~ \tJUltiJ lIieafon, if g,ttton~ of Indebitatus Affump­
J 23; I So. fit are 1t1itbin tl)e rante ~ifziJief mitij otl}et grtion~ tl}cre::: 
CroHCa~'SH in tucntioneil, !ueiJ alfo ouglJt to be conllrueil to be tvitlJtll 
19 • o. 11. tiJe Calue iJiemel:Jl'. 
¥ Cra. Car. lBut be toeli the ~gre of iC Swain 'Verflls Stephens to rule tbi~ 
24)· <!tafe at :113ar, in \tlIJtciJ ([afe tlJi~ tletl!~ta.tutc \\la~ plealleil 

to an ~ctiotl of ttrober, ani) tlJe ~iaintiff repliei), ~lJat lJe 
111a~ bCl!onll ~ra; anlJ upon a Demurrer to tile 1Replic.1::: 
tion., fiJc ~ourt l)eltJ '(!Crober to be 1tlittJin tlJe ~tatute, it 
being naUl£il in tbe ~aragraplJ of llimitatioil cf Dcrro:: 
llaI gcrion£s, tolJttlJ iltrert~ it to be b~oug;lJt mttlJtn tije 
f!imc tlJercitl lttniteb ; tbat if$ to far, aU gctirt1~ on tiJe 
([are 1UitlJin ~i~ ~eatz; ani) tben enUluerate~ {rueral 
ott)er gaion~, alltOnQ;ft hJiJteiJ t!Crotler IS cluittetl, ret tlJe 
([curt mere tUen of SlDpinton, tt)at ~robcr t~ itnpl~£i) ttl 
tl}ofe <!Deneral [[to~i.l~t 

Curia. £hH) of tlJat ~pinioll tua~ tije ([{)ie! jlutlic?., ani:) Wynd­
~Sand.I20. ham anll Atkins, 'lufhtCZ, -m:f1at upon tl1e miJole jfram: of 

tbe grt, it wa~ ftrong againft tlJe ~effnbant; fo~ it mouIn 
be ber~ ftratlg~ tlJat tlJe ~Imntiff ttl tlJi~ l1tafe lntgl)t b~ing 
au action of ~ebt) flUI) not an Indebitatus .Affumpiit. 

2 ~Hjen 
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m ~)rn tije Cfi: cope of an act appear,£> to be in a general 

~enf\?, tl)e lLaw loch£) to tlJe ~eantng, anb i~ to be e~~ 
tenJSlJ to parti~utar ([a(e~, ~itbin tl)e ta~e 1lieafon; ani) 
tlJ(n\o~e tlJ~1? were of ~ptntotl~ ~lJat acttO~£S of ~refpar~ .. 
menttotl£n tn ,tlJe ~tatutet are ,omp~el}en(lbe of tlJt~ !Ie; 
tiotl~ becaufe 'ti~ a t[tefpaf~ upon tlJe QCafc; anb tbemo~n~ 
(Jf tlJe ~~obtfo ~abe tl}e ~nfant~ 1tiiglJt tn actiott~ of~rerpaf~. 

ann tlJerefo~e~ tlJouglJ tlJere are not parttcula~ mO~b~ 
in tlJe, enartiilg ([laure., wlJid) relate to tlJt~ action., ret tbi~ 
~~ObifO rearaiil~ tUe ~eberitl? of tl}at <!tfauCe, ann refto~e5l 
tlJe ([ommon JL,sU.l, anll fo i~ to be talien fabourablr; anb 
t~i~ action being witflin tlJe fame 1tieafon~ \l.litlJ otlJet· 
gcttOtl£S tl;Jerein nientioncn, ouglJt aUo to be mttlJin tl)e 
fame memeiJl? 

15ut ]ufttce Ellis, llo~bteb, [[llJetlJer gction~ of ~rerpar~ 
touln comp:elJenn gchon~ on tlJe crafe; ann tlJat mlJen tlJe 
10atltament lJab enumcraten gttton~ of (!1:re'paf~, 'QLrober, 
~are fO~ ([lo~b~, &c. if tlJel? lJan intenneb tlJt£s actton, tl)ep 
1l1oulb l)abe "stuCll it; be faib I)e ma~ reffo)ing tlJe ~om,; 
m1ln lLa\l.l a~ tuud) a~ lJe coulb, but lloubteb mucl1, 1tJlJe~ 
tlJer tlJi~ 10~obiro bit» lJelp tlJe 101atntitf: :l5ut ~ubgm€nt 
1tJa~ giben fo~ tl)e 101aintiff. 

Doctor Saluways rverfus Eldrty~ 

COvenant. fir{Je ~latntift betlare~, (tl)at b~ 1nbenturt Where CO; 
mabe betmeen lJim anb tue Wefenbant, rectttng tUat vcnants are, 

tlJere mere btber~ crontroberfie~ between tl)etu, a~ \\leU mhtual, and 
,oncerntng tlJe 1liiglJt, ~itle anb ~eeupation of ~ 1!tlJe~ were not. 
arifing anb renewing upon tlJe :fFreel)oltJ of tUe Wefenbant 
in T. anll upon otlJer lLanb~ lJeln bl? tlJe Wefenbant., bl? a 
lLeafe fo~ ~ear~from tlJe t01ainttff, nnner tlJe annual 
lRent of, &c. anb concerning tlJe atrearage£S of tRent bue 
upon tUat ~emife, a~ concerning otlJet ~attet~; f6~ tlJe 
Wettrmination tlJereof., tlJe raill ~artic~ bill 111? tlJe fain 
jlnbenture bintl tbemfelbe~, in ([on(llleration of 12 d. gibett 
to ead) otber, to obferbe tbe arbttration of an grbitrato~., 
t,ntltfterentll' to be 'bofen betmeen tbem, to arbitrate, o~~ 
ber ann juDge betmeen tl)em de & fuper Pr2Zn'liffis; ann tl1e 
101aintiff ani) Wffcnllaut luutuaUr cobenantell to no rc; 
beral ot{jet gaattrr~. 

~lJat tl)e arbitrato! nib tlJereuport arter\t1ar'O~ a\naril., 
anb tl)e lE>cfcnllant bib cobenant wttlJ tlJe 10Iaintiff, ~bat 
in ~onfitJeratiotl of toe 101ainttft'~ ~ealing anb jWcltberinQl 

L ~t 
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(at tlJe ~efenbanf~ llieQuell ) one ~att of a )Le~fe fo~ 3Eeat~ 
( to tlJe a toarb anncJeb) ,fo~ tlJt mellt tl)erettl reCerbeo, 
flClJat tl)e ~efenbant 8)oulb pap fo lund) ~Dnel? fo~ tlJe 
a~~ . -

~lJat_ it \tla~ alto atoarbeb bp tlJe faib gtbittato~, a~tJ 
tlJ~ ~efenbatlt bib cobenaut, _ tUae I)e \1'Ioulb be a,count~ 
able to tlJe 10Iaiuttft fo~ aU fuel} artearage~ of ifient, 
€:l'tlJe~~ anb ~ompofitton~~onel? fo~ 'QJ:l?tlJe~, a~ tboulb be 
arifing anb renewing upon tl}c fain )Lanll, &c. a"o~btng to 
(ucb a [talut per Annum, 1DlJereof tiJe l0efennant coutll 
not Ia\llfuU p btfclJarge iJimfelf. 

Qnb tlJe 101atnttff aber~, ~lJat be lJatl) obferbeb aU tlJe 
€Obenant~ on I)ts 10att, anb tl}at tl}e Wefrntlant l)atg not 
bbferbell all tlJe fltobenant~ on lJt~ 10aft, anb atrtgns fo~ 
'lB~eadJ, ~iJat be batlJ not accountetl mitt) !Jim fo~ aU gr~ 
teat~ of atl?tlJe~ anti <ltompofittott::~on£l? fO~ Qtl?tlJe~ artfitlg 
upon tl}e JL,anb~ itl, &c. atlb tl}at lJe iJatlJ requetlctl lJtm to 
account, wlJtcb I)e lJatb refufeb. 

~lJe Wefenbant pleab~ ACtio non: 1fo~ be far~, $!jat 'tt~ 
true tllete \Da~ fucl} an jlnllenture as in tlJe iD~claratiotl 
is fet fo~tlJ, 4nb fucl) a (Jtobenant to be accountable a~ tl)e 
10laintift lJatlJ lled~teb+ . 

'l5ut faitU in eadem lridentura agreatum fuit ulterius & pro.; 
virum, ~I}at tlJe 101aintiff tboulb aUoUl anti lltfcount UPOIt 
tlJc account, . aU ~ums of ~oner fo~ 10arfon~ Dinner~ 
at tl)C mequeff of tlJe 101atntif{, anll fo~ lJt~ atoncern~ laill 
out anll ilt~burrell bv tl)e iDefenllant, anb fucl} otlJe~ 
~um~ wl)tcl} be I}ab Direction to lal? out; anb tl)at fuel) 
a war paratus fuit & obtulit fe, & adhuc paratus eft,to account 
fo~ aU arrear~ of ment, &c. if t!Jt ~laintiff \\louin tJj.f, 
count, &c. 

iltlJat fud} a ~a! tlJc 1&lattltiff \noulb fiot, £lull often af­
ter refufell, atlllrct botlJ refufe to allnUl upon fud) account 
all fud) ~um~ of ~oner as tl)e ~efenbantl at tlJe 11\e~ 
quett anll fo~ tl)e fltonceru of tbe 10laintt~ lJab latb out, 
anb .tbt~ be i~ reailv to aber: anb tl}en tie aber~, tlJat af,,­
ter~ &c. on fucb a iDap I)e bill e~penb feberal ~um~ of 
~oner fot tlJe 101aintiff, \tllJiclJ were jull anll teafonable 
to be allo\llCb bl? tlJe ~Iatnttff, upon account lneltle br btltt. 
, ~o tlJt~101ea tlJe 101aintrff bemurrcb, anb t11e IDcfenl= 
lian~; Jotinb ~u l>emuyre,r, \tll)iclJ tva~ argucll bl? Turner 
~erJeant fO' tl}e 1&latntlff, anb bp ~erjeant Seys fo~ tlJe 
£)efetllHlflt. 

Ex parte _ '{tl)i~ ma~ a il"ab 101~a, fo~ 'tt~ a lliule in aU )Lam ~ooft~~ 
Quer. ~bat ebctl? ~lea ouglJt to annl1er tlJe ~atter \lJlJtciJ If> 

dJargeb upon tlJe l'eftnbant tn tlJe ~eclaration, \lJijtcl} tf$ 
3 not 
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not bone bert', bccaufe tlJe ~efcntJant i)otb neit1J2i abet 
tllat 1)£ bil) account, o~ confef~, o~ «boil) o~ trabetfc it, 
\lllJiclJ be ouggt to no, after tije 19latllttff 1)a1) aHengel! a 
ll\rQuetl to account, ani) a lltefufal. 

,,~t~ au abfolute (Jtournant \.t1bidJ 'bat'ge~ lJint tob~ ac~ 
countfible; anb not if tbe telatntift wouIn allow ~arrOtl~ 
~inncr~, &c. fo~ 'ti~ impo1T!b12 tiJat ti}e plaintiff can tnabe 
aup fuel) alloUlance, till tfJe ~efenllant i)tHiJ accountd.l '! 
fo~ IJO\l1 can tlJen~ be a ilifcounting ttituout an accDunt '! 

jJf tije l~laintiff lJan toln IJtm bcfo~e tlJe Qlccount, ~tJat 
ile \Uoul)) not allow an}? qrl)ing upon tbe .account; tf1i~ 
mouln not babe been p~ejui)inal to bar ijiut of IJi% Qlc:: 
t:on, fo a~ it bal) been blZfo~e tlJe laequetf: fo~ if G 0?an 
tuaf1ez a jfcofhncnt itl free, up.:n ([:onbition tijat if tlJc 
f(o~ot~ pst' 1001. at Michaelmas, tlJe ~coffm£nt ruall be bot~; 
f~n'O bcroze l\lichaelmas tije fJeoffce teUf!l fJinl., that liz ivdI 
not rec:eibe ti)e ~an;~l' at tfr~at ~inH>; t[ji~ tb~~U not PJc· 
jutlice !linl, brcClufe 'tiZ no lliefufal in Jl,atu. 

\!lje Wefenllant in tlJi~ Qi"afe if) to lle tlJe :jfir1'l ~;t) viz. 
to DCCOiUlt; atll \rille" tlJat i% neglrrten ill' t]int, it llH1U 
ueber p~cj,Jtlice tim \Dbo t~ to bO a fubfeqUl'llt Qht. 5 Co. 
19, 20. Higginbottom'~ Cafe, 22 & 23 Hallin and Lamb'£i CalC. 

ilJ)nc ,:.:b;znant~ to malic an <ttlate in 1fee at tije ([oa~ of 
ttc ~i)benantee; tue ([obcnant0~ iz to no tljt firtl art) viz. 
to let l1i1U nno\t) wbat Qionbepance be tuiU matc. 

~tJe lite ([afe \lja~ in tlJt~ ([ourt between Tvviford ann 
13uckly, uron an ~nb£nture of <ltobenant~, \t'lljttein iIDue of 
rue ~artie~. bib cOl1enant to malie a J1~afc fo~ nyc lLife of 
ttc ~obenatttc~, ani) fo~ ~\l.lo otter J1ibe~ p,~ l]e moult. 
name, an!) tbC QCobt'n3nto~ nHl~ to {!ibe ~offfffwn. 

'([:be lB;eaciJ afft(J;n~n \Ua~~ ~bat the ~£frnlJant i1Cill not 
mstle lLtbetl' anb ~l'ifin, ann upon ~erfo~lnante plrabec, 
tIle ~Iaint:ff bin nCU1Ur, aull upon g"cat ~ebate it un£) 
rrfolbril tl:)at tbe «obenant IDa~ not b~olil'n, te~llufe the 
~laintiff nail not petfo~mCi) tU3t WIlt'Q 1na~ fit'ft to be 
bone on bi~ ~art, viz. to tunue the J'Libe7. 

It nt[111 be objecrcl'l, ~lJat there <ltottnant~ babe a l~r~ 
lation one to tbc oU;et; ani) to ~cn~perfo~ntance of ttjC 
(Inc., mar be pleab£1l in 15ar to tbe oti1cr. 

l'ut to tbat i}e anfwcrell, 'Qt!)ep are irft-ina an1) ntutual 
<1rcbenant~, ani) tijere UHl11 be febetal gttion~ b~ougbt a:: 
gainft caclJ otber. fiCije ([are of >f Ware ani) Chappel t;on!e~ ¥ Stile 186 
UP to ttJt% 10otnt. Ware \lla~ to ratfe 500 ~olb«cn~~ Rtf 0 187- 1 

bitng tlJelu to futl) a ~o~t, anll Chappel \.Ua~ ta finn ~lJip:: 
Vin~., rOt 'Wuicb be fuctl upon tbe ([obenant, tbo1!1~~~ U~C 
otftcr Ur. n not raifeb tiJe ~o!tJttr~; fo~ tbat can be ouI1' 
aUcogen in ~9itigation of wa1na~e~, 2ntl iSS no cerc~tfr fo.: 

L 2 toe 
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Ex pane 
Def. 

Curia. 

tIle Wefctlilant, anll it \Ua~ abhtLlg;eb tljat t!ji~ ma~ not" 
QI:onilition p~ecetlent, but biiltncr anll rnutual ctobenantss, 
upon: \tJiJiclJ feneral actions migl.lt be b~ougiJt. 

'{ltlJi~ cannot be a ~onlJitiott p~e,ei)ent, fo~ tbe Defennant 
pleab~, & ultcrius agreat' & provifum eft, tUst tbe Dlaintift 
maU bifcompt ani) reimburfe tl)c ~efenbant; anll iJere ttc 
mo:b provifum eft notb not malie a ([onbition, but a <lto~ 
llenan~. 27 H. 8. 14, 15. Bro. Condition 7. 

~lJcrc i~ anotljer :;rault in tlJc ~lea; fo~ tbe ~efeni)ant 
aber~, that tiJe ~laintiff batlJ not reirnburfelll}im Ceberal 
~um~ of ~onep, milieb if.) altogetl1er incertlin., fo~ it 
botU not appear Ull)at t~ nue. 28 H. 8. Dyer 28. 9 Ed. 4. 16. 
12 H. 8.6. a. 

:Wat it UH1~ argueb fo~ tl)e Jecfenbant, tlJnt lJe neell not 
traberfe tlJe attOmpt. 
g~ to tue fira: ~bjectiotl malic, t!l:bat tbe ~lea if5 not 

gODtt~ betflUfe it batb not anf'UJer tge Declaration, tije 
lEule a}'5 to tljat ~urpon~ i~ generaUr «oOb; but t~en tlJe 
~18ttlttf! mull teU aU I}i~ ~afc, mbitlJ if be omttf5, be 
muff tlJen gibz tl)e ~cfenbant Jl,eabe to teU 1lJl)ere lJt~ £lD~ 
1nitrioll if5 • 
. ~otnetime~ a ~lJing mlJtclJ berong~ tnoperlr to anotl)tr; 

mar be vlrailelJ in lBar o~ ~if'lJarge, to aboib ~tr,uitl? of 
gction~; as one ([obenant mar be pleabell to anotlJer. I H. 7-
15· 20 H. 7. 4- ~o \UlJere tlJe lLeffec tf5 to be Oifputlttbable of 
Waae, lJe mal? pleab it to it [[trit of mafie. 

't!l:l)e lBoOli~ note a Difference mlJere tlJe ~obenatlt if$ 
®ne 0: atwo ~entct1,ef5; fo~ in tbe ftrtl <!tafe~ one Q[obe~ 
nant mar be pleabeil tn }E}ifd}arge of anott]er, but not ill 
ttJe lail. KeiJway 34- . 

'~if5 true, if tl)e ~e,onb ~obcnant lJab been 'itlinct anb. 
inbepenbent, it couU, not babe been tlJu~ pleailell; but tn 
tbi~ <Irate 'ttf5 not faiil, ~lJat tur ([obcnanto~ fo~ llimfelf~ 
tJi~ cfrecuto:~ anb ailmtniaratou~, i:JotlJ cobenant, -&c. hut. 
ulterius agreat' & provifum eft; fo tllat as 'tt!S pennell, provi­
fum eft mafte~ a ~Qnbition, anti tben tbe ~enfe i~, 1 mtll 
accotnpt, if ron Will bifcompt; ani) if ron l'efufe to tli'~ 
-(ompt, ~ cannot be clJarg;eil. Dyer 6. 

'4ti~ inutilis labor to mafie Up an accompt, 1f tiJe otlJer 
\l:liU not alloUl wlJat be ougl)t .. if tl)ere be an annuitr pro 
confilio impenfo, &c. anb be mill not par tue ~oner tije 
otlJer i!S not to be comprUcil to gibe lJi~ aObice. Fitzh: An ... 
nuity 27. Z 5 E. 2. Annuity 44. I 

~lJ£ <lI:lJief lUilice anti tlJe 1nbole ~OUtt mere of ~pin{o tt 
~lJat ~uilgmetlt Q;oultl be gibe» fo~ tl)e 191aintiff; fo~ ar: 

S . bitra$ 
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bittfltionjj, miU~, anil ~tt~ of lDarliament, ate to be tafien 
a,co~llit1g to t11€ g@eaning; of tbe ~artie~., ann iDamage~ 
arc to be «ihen aCCOJiling ta tiJe ~I?rit of tbe ([afc. 1ll 
tbt~ cJrafc tbe Wefennctnt ig bountJ to aCCOlltpt upon lli(~ 
qucft, ani) to par tubat ~Otler t~ bue upon tfje $&tccompt; 
ani) 'ttss an ~lltpl:ttin~nt £lnueffion fD~ tbe wefeH'Onnt to 
a~fi lJim to utalte aUowance fOl l!)arfod1% WhH1U~ be:: 
fo~e tlJr1' coute to ac:compt: '(j[t:;s ag if a 113ailiff mOUu) far 
to lJi~ ]"'OZ'/)., I have laid out fo much Money, and I will not ac­
compt with you unlefs you will allow it; tl1ig iz a (jJ:apitnV~:: 
tion befo~ciJann, ann tgs ber!, inffgniffcCtllt bp maf of f!) .f:: 
'bar~e. 

~tJel? babe tacb a memeilr upon tljefe ntutuaI atouenant~., 
ani) tlJe provifum & agreat' eft notb not atttount to a: ([:o;t1Ji~ 
ttOtl., but i~ a ¢obenant; ani) j]utlgntent tua~ giben acco~~ 
bing;lr. 

1uftice Ellis faib, be bat! a ~gnuf'ript mcpo~t of the 
41:afe of Ware aJz:tl Chappel, \tllJitU lJe fain Wel}:) aDjungeil 
upon great Debate. 

Stoutfil's Care. 

I)Rohibitio~. 1t \ua~ agreeb tIe~,t~r tiJat no ~ptlJe~ .ougijt Tythes ~dt 
to be pari) fo~ 15~!(li, b(c~ufe n~ ~art of tne ~ot1, ant) to be fJld 

fo it i)tar,s been often abju~'g ·'b! Qino it \tl'H~ aIro faii) tljat f~r Bnck or 
arrtiJ~g tball not be pain' fo~ ~ti)geon%) unlcff,) it be bp fpe~ ~1~e~;1~.~ 
etal ~U~OlU. a .;) J' 

Columbel ruerfos Columbel. 

T~<IJ; ~laiutiff b~ou{llJt an Qction of Wtbt upen a Award ple:16 

Wonil of 5001. ttl)e ~efetli)ant oeman1l$ ~p2r of tl»c ded under 
?Doni) anil ~Otlnltton~ 1nlJiclJ ma~ to obferbe an SAmaril of Seal,and 110t 

f'7Y' ' ""ff tl H 4" ,., " ' {' mIl underHmd, A. B. ;.:t.rbttrato:, tnut eren l' cuo,en to ue:.ttmtne a l :lW,Jan:: not good. 
ner of ~ontrobeta£~, .nuarrel~ ann u.?)cman'/)f5~ concerning 
tl)e ~itle of certain lLanil~, fo a~ tl)e faiil a\uartJ mete 
mabe ann put into ~triting unller tue $fUltJ ann ~eal of 
tbe arbitrato~., &c. anll tl)(n lje plean~, tl)at tlJe atbitra~ 
to~ mane UD awaril. 

~lJe ~Iatntiff replie~ an a\uar1l~ b)! wfiicll fucb ~bttl{\~ 
mere to be bone, ann ret~ it fo~tlJ (in hxc veaba) truilcr tbe 
~ea{ of tIle arbitrato:. 
~be ~efenbant rejotn~, tilat tlJe arbttratot mane no g~ 

waril uutlet l}i~ ~anb ani) ~eal a"o~tJillg to tlJc ~onbi~ 
ti-ott of tlJe 15oni}t 

€{Je ~lainttff bemur~; but tbe i)efentHlllt flab jluug:. 
111ent fo~ tUnt tlJe t01atntttf ouglJt to plean t~e ~ uHlri) un" 

. b~ 
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iJcr tl1e ~)antJ a~ weU a~ tbe ~eal of tije Qttbttrato~; f~~ 
tOfJtH iJe p~ollu,e~ tt in ~ourt.. a~ be 1I0U) by a profert ~lC 
in Curia, I)e 1UUtl pleab it fo~nlaUl?~ a.~, \}jeU a~ p~oilUCe it j 
ahO 9jUi)gntCnt tua~ giben fo~ tl)e Wefenllant. 

Norris rverJus T rift. 

livery Je- I~ a ~pfdal meriJitt in <fj~ctment: ~be (!Cafe b.nl~, a 
~undum for- ween i~ maile to fl.c:tuee, Habendum to atlJ 0 fo~ tlJet-r JLtbeZ, 
mam Chart£, 1B emainlJer to tbe annrtJ fOl tJiZ lL-tfe, ant) Livery anll Sei!in 
vheregocd. ip maile to aU '(!b~£e fecundum formam Charta'. 

~ntJ \lJijeti)cr tbe :tlAiFtr fo UlanC, 8fJ if t!Jer ban aU (IJ;~ 
fiaU~ in ~otIr(fion~ wbi?rea~ in trutij £lDne of ti}em ijail 
but an <fftate i,n la£mainller, wa~ gcob, \.Ua~ tiJe fJIlueftton. 

1!Dn tuc on£ ~ine it \tla~ farn bp ~·erjeant Seys, atbat ~)or:> 
tl fiion in tui% <!tafe tua£) nrhb: ret! acco~ning to ttJe 1fo~nt 
of ti' e Wed) h1itlJin mrntionetl~ wbiclJ mull bz to ~\l)o fo~ 
Jtifc" mcmainilrr to tlJe 'QCbiti) ~rrfcn, anll Livery anll 
Sciiln being onll? to accomplitb ani) petfut tf)e ([ommon 
£UIUf&nrCZ of ttJe )Ganb., ougbt to be ta.fl:?n fabourablp, ut 
res magis valeat quam pereat; ani) tberefo~e if a :jfco{fntent 
be luao£ of t[mo aCte~, ani) a )Letter of gttotner to Q:ibe 

D\er 13 1• Livery" anti t!\C gttoznc'!' o11Ip entfr~ tnto §3Dne gn~e, anll 
Ir0- ~tbtZ Livery 1ecundu111 formam Charta?, bott) tgc .a're~ paf~. 

Coke Lit. 52. a. 

:l6ut on tbe otlJer ~in~) ~erjtant ~1aynard faii), tfJat tiJere 
wa~ fometbing mo~e tn tiJt~ CZI:afe t!;an wiHt iJall been 
opl'neil; fo~ tljerc \11a~ a J1A~tter of attozncl' mai)e to giue 
Livery to '<!:mo, anLl inftean of tieing tLHlt~ be tnalie~ Li­
very to tl}em aU, h1uicg i~ no gOOi) Qf~ecution of biZ au:: 
tbO~it1!:, anti tbercfo~c no lltt:erp ll1a~ luatlc, tte .a~U)o~it!' 
not bctng purCueb. 
a~ to ftc ([afe in tIle Firfi Infiitutes, mt? ]."O~i) Coke crr~ 

lletl' ulucb tljcre in tlJat ~ifcourfe ; tOl in faring~ 'QtlJat 
if tijerc be a ~eofftucnt of a!roo ac:te~~ ann a lL-ettcr of at~ 
to~ne1? to tafie ~o[effiott of botb, ann l)c luafictlJ Livery of 
botlj~ but tafietlJ ~o(r£1non but of one, aHb tbat bott} para' 
'ti~ not 'Law; but if tl}e gutt)o~ftr be gcm;ral~ a~ to mafie 
Livery ~n~ Sci fin, antJ V~ taf1e ~~ffeffion of one, ant) to!.'n 
ntalie~ lltbert! of mo~efccundum formam Charta', tl)at t~ gOOl)· 
a.ni) tbi~ i~ tlJf ID~{fcreil(e tnfH:n 1" tijC :lBoofi~, 5 Ed. 3. 6): 
3 Ed. 3· 32.43 Ed. 3.3 2 • 27 H. 8.6. 

t!ljC mcmainber~~:!n tn tiJt~ Qt r fe is) a m~cr ~tt'anger 
to t~e Livery. 

5 ttl;ere 
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'<!L~;ere t~ alfo a manifeR ~tfference between:, a ~attet 
of 1ntereft, ann an (f~tcution of an autto~tt1! 5 fo~ tn tile 
1firU: 4tllf(~, it £ball be conllruen acco~iling to tiJe ~ntete'ft; 
l1lijici1 eitlJer l)atl), but an autl)o~ttt' tnull be {trial'}! 
purfueb., , f ' ' 

'm:lJe Ql:ourt mere aU of S1DptntOlf, tlJat tlJe Livery in tbi~ Curia.' 
¢afe \lHl~ goon to {two fo~ tlJetr l1ibe~, taemain1ler ("0 HJe 
'QriJtrn ~erfon. ,ann. ti}c CItlJief ~ullt,e faiil, flCiJat ttJljat!: 
cber ttle ancient SlDpinion~ mere about pUrfuilljl autlJo~i~ 
tie~ \lli.tlJ ,great (ll;tattnef~ ann ~icetr, ret tl)i~ ~atter of 
Livery upon <fntH;J~fement~ o~ lmlrttttlg 'roa~ alb:Hlr~ fa:: 
bourablp e~pounnen of lattr ~tme~, unlef~ 1tl}Jere. tt platn~ . , ' 
11' appearen tlJat tlJe autlJo~ttr ma£s not purfuelJ at aU; af!l Sid. 42S. 
if II lLetter of g,tto~nep be matj(~ to ~IJlee jointIr ann ft~ 
beraUp, ~1l10 cannot £~ecute it, becaufe tlJep are not tbe 
~artie~ bele~ateil, tlJep no not a{Jree \l)itl) tl)e gutlJo~itt: 
anll jjubgment \l1a~ gtben acco~Dinglp. 

Richards tVcrfos Sely; 
_ r 

T l1) ~~ 1\,Hl~ a ~pecial <rlerllitt in Ejeetiorie firmre, fo~ Covenant 
JLanil~ in tl)e Cltountr of Cornwal. ~lJe (fare l11a~ ~nade to en~_, 

t
' It ' . . JOY a Copy .. 
~t~, VIZ. , hold de An· 

'Thomas Sely \tJa~ fetfell of t!Je )L,atli)~ tn llIluellion fo~ nOinAnrmm, 
)L,ife, acco~iltng to t!Je <ltutlom of tlJe ~ano~ of P. ann be 'cis a Leaf~, 
togettJer \tJit!J one Peter SeIy \tIete bounn tn . a ~onil to a £~d fo a For~ 
itl}irn 10erfou for t!Je 10arment of 100 1. betng tiJe p~opet clture. 
~ebt of tlJe faill Thomas, 1tllJo galle Peter a Cltounter~bonil 
to Cabe I;)imfelf lJarmlef~. 

anll tf;Jat Thomas being fo feUell, nill e~e,ute .n Deeil to 
Peter a~ a <!toUateral ~ecurttt' to innempnifr !Jim fo~ tl)e 
10a1!ment of tlJi~ 100 1. bt' m!Jic!J ~eell aftet a lfiecital of 
tlJe <!tounte~~bonn giben to Peter, anll tlJe <fftate \t}llidJ Tho­
mas ball in t!Je JL,anll~, f)e biil co~el!ai1t, gtan~ anll agree 
fo~ IJtmfdf, l)t~ <f~ecutoJl1; gbmtnlftrato~~ anb gtrign~, 
1l1itIJ tlJe faill Peter, tbat f)e, lJi~ (!f~ecuto~~ anll .ai.ltnitlt~ 
ftrata:~, mantil lJolll anll enjop tbefe 1Lanil~ from tiJe ~itue 
Of tf)e mafltng tlJe faib Deeil fa~ ~eben Wear~, ani) fo from' 
abe (full af ~e.ben ~eat~ ta}j~ebrtl ~ea~~, fOJ an}) nuring 
tlJe ~etm of 49 ~ear~, tf Thomas lboulil fo long l,tbC.: , 

9ln \lllJiclJ IDeeil tlJere 1tla~ a ~obenat:lt, ~lJat If tue Carn 2 Cro. 30n 

100 1. t1)oulb bt pain, anb Peter fabeil' lJarmler~ acco~llin(t 
to tlJe ~onnition of tlJe fain <toutlter~boni), tl)en tlJe fatil 
~eell to be boii). . ' 

~iJe ~uetltou \Ua~, mlJet{Jer tlJifj being in tbe ([afe of 
<ltapplJoltJ l1ann~ min amount to a lLeafe tlJer.eof, ani) fo 
mafie a ~o~fctture Of, tbe Cltopl?~olil cn;ftate, tl)cre being u10 
€uttom to warrant tt -; 

qrl)i~ 
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Ex: pane fltlJi~ 4Cafe \tla~ arguen tlJi~ '([ernt bp ~erjeant Penlber-
Quer. ton fo~ t!Je 10laintiff; ann in Trinity ~enlt fO,UO'Uling ~r 

~erjeant Maynard 011 tl)e fame ~ii)e, tulJo nun tlJat, tlH~ 
bJa~ not a gOOi) JL,eafe to entitle tlJe JL,o~n to a 1fo~fettu~r. 
~t IJatl) been a general mule, toat tlJe [[lo~i) Covenant wrIt 
malie a )Lesfe, tuouglJ tbe mo~ll Grant be otuitteb; nap a 
)l.,teence to boli) )Lani) fo: a ~tme witbout eitlJr.r of tljofe 
mO~i)~ will amount to a lLeafe, mucb mo:e wljen tl)e 

.. 2 Cro. 92 .. [[tO~i)1l are, To 11- have, hold and enjoy his Lan~ for a T.erm cer­
~8. tain, fo: t(1ofe are mO~il~ \t){JiclJ glbe an 9lntereft, ann fo 
1l1~4Ab it IJatlJ been rulei) in Tifdale and Sir William E1fex'~ Cafe, 

848~ 849. r. mlJiclJ i~ repo~tei) br fe~eraf, ann i~ in Hob. 35. ani) 'ti~ 
Cro. Car. no\t1 fettletJ tlJat an -actton of ~ebt mar be b~ougl)t upon 
'&07· ruelJ a ~o112t1ant. 

ani) aU tlJt~ iti regularl!' true in tl)c «aCe of .1freel)oln. 
lSut if tbe eonilruing of it to be a JL,eafe \DiU \Do~fi a 
rorong, tuen 'ti~ onll? a ([obenant o~ ggreelnent~ ani) no 
1ntcteft be1l~, anil tlJerefore it (ball ueber be intenben a 
lleafe in tl)i~ (tafe, breaufe 'ti~ in tlJe ~afe of a ([opplJollJ 
(fffate; fo~ if it OJolll!), tlJere woulil be a mLttong ilone 
botfJ to tlJe 'Jl,e1fo~ ani) JL,etree ; fo~ it IDouln be a ~o1fefture 
of tbe <fffate of tlJe one, ann a ,l~ereattng of tlJe ~eeu:: 
ritr of tlJe otl)er. 

1t lJa~ been generaUp ufcl5 in fuel) <lrafe~, to eonfibet 
bluat UHlg tUe :Jjntention of tl)e 10artie~~ ann 'not to intenlJ­
it a )Leafe aQ;ainft tt;eir Sl@eaning, fo~ wbt'lJ tlJete i~ an 
(rp~ef,£; gutlJo~itr. 2 Cro. 17 2• in tlJe ~afe of Evans 011d 

Nay 128. Thomas, in wlJitlJ Howel eObenant~ 1tlitlJ Morgan to malie 
a ctonbc,;snce to l)im of lLanb bp 1finc, p~obibei) tUat if lJe 
pal? ~rorgan 100 1. at tlJe <fni) of ~lJtrteen ~ear~~ tlJat tl)en 
tlJe life of tije fine O)al1 be to tlJe Qtognifo~, ann ,obenant)1 
tlJat Morgan lbaU enjor tbe faib JL,ann~ fo: ~btrteetl!?ear~, 
ann fo~ cber after if tUe 100 1. be not pain. 

'C!l)e a1Turance ma~ not mabe~ anb tl)i~ ma~ anjubgen no 
)l.,eafe fo: G:l)trteen ~ear~~ be,aufe it \tla~ tl)e 9Jntent of 
tlJe 10artie~ to malte an atrurance onlp in tbe ~ature of 
a ~oltgage, mlJtcl) i~ but a ~obenant+ 
~nb tlJi~ apprar~ ltItewtfe to be tbe 9lntention of tbe 

~attte~ bere, bee8ufe in tl)e berr Deen 'tt~ reetten tlJat 
tbe 'JLanb~ are ([opl!lJoln. 

jJt aICo foun'Cl~ i)iTUtll? in ([obenant., fo~ 'ti$5 tIJat Peter 
fball o~ utap elliol? tuitl)out tl)e lawful JLet o~ :JJnterrups: 
tiott of tfJe )L,etro~. 

an ggreemellt~ muft be eontlruell fecundum fubjettam 
materiam, if tlJe ~atter \\ltll bear it, anti tn tuoft «afe~ are 
gobernetl bl! tlJe 1ntentiotl of t!Je 10arti£~., ani) not to \l10~ft 
a U'lrong3 ann tl)trefo~e if ttenant in ~ail maI1c~ a )Leafe 

3 fo~ 



PaCch. 28 Car. II. in Communi Banco. 8 I 

{o~ 'Life, it mall be taken fo: bi~ OU1n llAfe; ann -ret if bz:; , 
fo~e tlJe ~tatute o~ <fntatl~ lJe mane fUCb 'Leafe, be br:z 
in~ tl)e" ~et1ant tn 1fee.~imple, it lJan been an <fftate 
nuring rue )l-ife of tlJe 'Leifee; but \tll)en tbe ~tatute ga]) 
mane it unlawful fo: bim to binn l)i~ ~etr, tl)en tlJe J1atu 
conarue~ it to be fo~ lJt~ own JL,ifc, becaufe otf}ermtfe it Hob. 270. 
\Vouln \tlo~1i a Wrong. Co. Lit. 4 2• 

~o in tbi~ <!tafe it tl)aU not amount to a lLeafe fo: tile 
mauifeft ~ncoubenten'l! hlotd) wouln follow, but it (ball 
be contlrueil a~ a <1tobenant, an]) tUeu noj1njurr i~ none. 

SlDn tlJe ~efenilant"~ ~art it \t!a~ argue]) ill! ~erjtant Ex parte 
Newdigate, tlJat tlJouglJ tlJi~ tua~ in tlJe (ltafe of ~op~lJolll, Def. 
tlJat Ili]) not mafie anl! Difference ; fo~ tlje plain ~eaniuC( 
QJ tlJe 10artte~ \lla~ to malie a JLeafe: :l5ut mlJere tlJe 
mo~n~ are Iloubtful, an]) ruelJ a~ mar anmit of niber~ 
<touttruttton~, tr:lJetlJer tlJrr Win amount to a )1.,eafe 0: 
not~ tlJere tl)el? fball be talien a~ a ~obenant to p~ebent a 
~olfetture.i-
~o alfo if tbel! are onll? ~nftruttton~, a~ if a gean br 

grticle~ feale]) an]) neliberen i~ contentell to nemife fuel) 
)L,anl)~, anIl a llient i~ referben, anil <[obenant~ to repair, &c. 
~: if SlDne cobenant~ tuttlJ anotl}er to permit ann Cuffer I Roll. Abr. 

lJim to babe an]) enjol! fud) )Lanil~, tl)et'e ani) fuel) lifie 848• 
mOJn~ \DiU not antount to a JL,eafe, becauCe (a~ lJatlJ 
been fain) tlJe ~ntention of tlJe ~artte~ t~ onll! to tuake 
it a ([obenant; but lJere tlJe mo~n~ are plain, ann cau 
anffitt of no Woubt. 

leut fo~ au autlJo:ttl! in tlJe ~oint, tl)e JL,anl! * Moun- 'f. 2 erO·30I • 

tague'1.1 ([afe UH1£S ctte]), \lllJere it tua~ anjungen, ttlJat if a 
<ltopl!lJoliler maIte a JLcafe fov a }gear tuarrante]) bl! tue 
C1tuftom, & fic de Anno in Annum nurtng 'flCen }gear~, 'ti~ -a 

. goon JLeafe fo~ ~etl }gear~, an]) a :1fo~feiture of tl)e C!toPl!:; 
bol]) ~(fate. Vide Hill. I 5 & 16 Car. 2. Rot. Z 33. tlJe <1tafe of 
Holt and Thomas tn tlJis Q10urt. 

flCl)e <tourt tnclineb, ~lJat it \lia~ a gOOil lLesfr, an]) br Curia~ 
confequence a 1fo~fetture of tlJe ctoP1?lJolil, an]) tlJat a 
)l.,tccnce in tlJt~ ([afe coul]) not be fuppofen to PJebent tlJe 
fo~fetture, becaufe if tlJat lJan been, tlJe ~url! moulla 
babe {ounb it, tlJe ~eantug of tbe t0artie~ mull malie 
a ~onftructiou bere, ann tlJat {eem~ berl! tltong tlJat 'tt~ 
a -goon lLcafe; but tlJer gabe no ~uilgment. 

M Wilkinfon 
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Wilkinfon rvcrJus Sir Richard Lloyd. 

Where the "T~(!l; DefenM.nt cobenantei), tlJat be ~ouli:J not t.gtre 
Parties {hall fo~ tlje talnng ti)e ~arm of tbe Cf,:ctfe of lBcer ann 
join)n an SAle fo~ t!Je <ltountl? of York 1tl:tl)out , tb~ ([onfcnt of rije 
A~lOn, t ~laintiff anll auotlJer, anti tlJe ~latnttft alone h~·Ot!gtJt 
w ere no. tlJt~ gaion of ([obenant, ani) a1Tigt1~ fo~ :l5~ettdJ~ tlJe ~e:: 

fenllatlt'~ a~recing fo: t~e fain fle;rcife witl;out lJt~ ([Dn:: 
Cent, upon ml1icl) tlJe ~lainttft 1)al) a [tertJitt, ann I o~o 1. 
[)aluagefj giben. 

gUi) ~2rjeatlt Pemberton mobei) in SArtell of ~U!lglncnt, 
fo~ tgat an ~ction of clIobenant wouiil not lie tn tlJi~ 
~afe b!, t~e 1131aintiff alone, becaufe be ouglJt to l)abe 
joinfll 1l:litlJ ti)e otijer, botlJ of ti)c11t l)nnitlg a jOint gJ!l:: 
terea; ann fo i~ Slingsby'~ Cafe, 5 Co. 1f a :160tl1) if$ ntane 
to anno jointll' anll (eberaUp, tl:)el? muff botlJ join in all 
attion of iDzbt~ fo bere 'tt~ a joint ~otltract, ann bot!} 
lUUa be 101atntiff~: ~o aIfo if ~ne cobcnant~ hittfJ ~i110 to pap ead) of tlJem 201. tlJep mull botb join. 

'~i)j true, tn Slingsby')j Cafe 'thHl)j 111'lil, i.f an a1Tufance 
i~ mabe to A. of White-Acre, anb to B. of Black-Acre, atl~ to 
C. of Green-Acre, an1.l a ~obenant mttiJ tlJtln ann t1nrr of 
tocm; tiJefe lali mo~bZ mafic tife (fobenant ffbel~al. 

lOut bere i~ notlJin(t of a feberalj!ntere!f, no nto~e tlJgll 
tijat i1Dne cobenant~ witlJ armo, tlJst be will not join in a: 
)1eafe mitlJout tlJeir ~onrellt, fo tiJat tl)etr ~ntcrea not 
b~ing bibibeb tlJe <ltobenant lball be entire, ani) taIten (1':: 

co~bing to tlJe ntH [[lD~ll~ to be a joint c[obenant; anll tlJe 
tatljer, bccsufe if tlJe ~lainttff mar lnaintain tbi~ gcrion 
alone, tlJe otlJer map b~in!X a ~econb ~ction., anll tl]e :IDe:: 
feni:Jant \\liU be fubject to entire ~amage~ \tli)tclJ uta!' be 
gibetl in botl). 

Judgment. ~ut ~lJ~ ([OUft \tla~ of anotlJl'r SlDpinion~ ~l)at !)cre 
. \1)a~ no JOInt ~nteteff; but tlJat eaclJ of tl;1e ([obtngntec~ 

miglJt luaintain an -action fo: lJi~ particul"r ~cHnf.!g;e~, 
o~ ott)ct\l)ife one of tl)em migtlt be metllei)i~ef~: fot fup~ 
pore one of tbetn bail gibe» lJi~ ([onfent tbat tbe i)£fen:: 
ilant ftJou!b ftltm tl)t~ (IJ;~cife, ann iJai:J re(r!~tll' rrcci~t1 
fom.e ~att)jfaction O~ lIiecompence fo~ fo 1.lotng~ it t~rea~ 
fonable tl)at tl}e otlJer lbouln lofe lJt~ 1!iemebl? tubo ncbcr 
bill confent 1 fo~ \tll)t(:l.J llieafon tbe 101atntlfi lJall IJi5i 
~ubgment. 

Page 
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Page rverfi4s Yulfe .lvIii' f5 alios Vic' Midd'~ 

I -t9tf ~Iaitltift b~ougbt an gction on tlJe <!rare againtl Cafe lies 
tlJe ~lletlff fo~ a faUe mcturn~ frtting fo~tb~ ~Ohi not agai"ft 

I)c (ueil a Capias out of tbiz <!rourt ilitettet» to tiJe ~bettff the Sheriff 
of Middlcfex, bl? bettue \t)!Jereof be arteact» tl)£ 10artl' .. ani) f~~ ~e~~~T 
tooIt 'lBail tot i)ip gppearan~e, ani) at tl)e Jri)av. of tile 1R~ Corpus & p"':' 
turn of t!Je Wnt tiJe ~lJertft returueb Cepi Corpus & para- ratum habeo, 

tum habeo, butlJe bail not tiJe lBoill' tlJere at the llleturn thod'thehPu-, b f' {f h ' ~) ty ot lict of tbe [[1nt, ut u ereil 'lim to efcape. appear. 
~lJe Wefenilant ple~il~ ~lJe ~tatutr. ~f 23 H.6. cap., 10. an'!) Mod. Rep. 

ranl} tUat Ue tooli l6atl, ViZ. ~\uo fufftctcnt ~urett£~, anb 239 
fo let t]ilU go at large., &c. Ellis and 

f!lJt ~lainttff bemurz; anil wbetl1er tlJi~ artion lies Yarborough, 
againit tUe Defenilant \l.Hl~ tue ~ueaton., mbo refufeb to Pofiea. 
p~ocecil againft lJim br \lUll:' of aluerciantcnt, o~ to tafte 
an alIignment of tlJe lDail~)5onb. 

'ftl)i~ ClCafe bepenneb in atourt reb~ral {tetm~. gjt \1la~ 
arguell bl' ~erjeant Pemberton ann @)zrjzant Conicrs fOl tbe 
~laintiff, anb bp $-erjeant George Strode fo~ tije ID..;fenLJant; 
null ~uiJgnt£nt \Ua~ niben in Eafier-~ertlt in tlje z9tIJ 
~eat of ttJi% ttiing. 

9111 tlJe ai gument fo~ tlte ~cfcnbant tlJat tlJt~ action Ex parte 
\tlouUl not lte~ it ma~ confill£retJ., Def. 

I. G.llJat ti)e (ltomnron lLa\U \tia~ befo~e tije malting of 
tlJi~ ~'tatute. 

z. [[luat alteration tiler-cof tbe ~tatute bail maile. 
£tt (be <Jtomtnou ·,f,L,a'm g@en were to appear perfonaUr to 

aufUJcr tlJe [[lrit~ tl)e 1fo~m of mlJtcb requircil it, anil no 
atto~ttep coulil be malle itl anl! action 'till Edw. I. de gra­
tia fpeciali ~abe lLeabe to bi~ ~ubj£rt.~ to appoint tbem, 
anil commanbeil bi~ 1ui)ge~ to ailluit tl)em. Z Inil:. 377· 
after tUr 9.rte1l tlJe ~lJeriff ,night tie tur ~artl' to \l.lt)at 
<ltonllition~ be pleafeiJ., anil be migbt keep IJtm ttiU be brib 
,contpIi£tJ \1.1iil} fud) <!tot1i)ition~; bJbiclJ often cUilell in ta:~ 
liing ettrabagant 15ontl~, anil fontetinte~ in otber SlDpp~er:: 
,fion~~ fo~ 1ltemeill' w!Jcteof the ~tatute \tIa£) maile, in mlliciJ 
tlJe ([Iaufe tlJat concern£) tlJi~ <!tafe irJ~ viz. If the Sheriff re­
turn upon any Perfon Cepi corpus or Reddidit{e, that he fhall 
be chargeable to have the Body at the Day of the Return of the 
Wl'it in fuch Form as before the making the Act; fa tlJat a~ 
to tlJe l1letutn of tl)e [trlrit tlli~ ~tatute batt) maile no 
glteration~ tbe eUerift being bounb to babe tbe ~artl! at 
a war a~ befo~e. 
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~Ul tljc gJteration mabe of tte <to1umon Jiam i1r tl}i}l 
~tatute if), ~lJat tiJe seterifi nom i~ bOUi~i) to let ~b,e 
tf;artr out of 19~tfon J!pon reafonai1Ie ~utetie~ of fufflct~ 
£ut t0erfone, llJijtetJ befolc iJe 1tla~ not obligen to ltO; ar.!) 
it UJoulb be a <!rafe of great ~arlJruip upon aU tije ~ijetiti1l 
of England, if tlJ£r (being compellable to let out tije ~ar:: 
tr to :ll3aH ) (bouIn sUo be {ubjea to an action fo~ fo Doing, 
becaUCe tiJe1' l;abe lJint not at tue ~ap; fo tuat tlje 91n~ 
tent of tiJe )Law muff be (tlil)en it dJargr~ tlJe 5?E:lJcriff 
to babe tl)e J)30tl1' at tiJe lSeturn) tl}at be lbouln be liable 
to a 10enaltp tf tlJe ~artt' llill not tf;cn appear, not to 
be rccoberen b1' ~ction, but bl! amerciament. . 

Cro:Jac.286. fltlJc ~ ccuritr birectCi) b1' tlJi~ get if.S to be ta ril~n in tlJe 
~lJerift·~ o\l.1n ~ame; ·ti~ Ploperlr iJi~ 18nfincff5 ani) fo~ 
lJtf5 own j]nl'lempt1itr~ anll tlJerefo~e it tf5 left tl1l)oUr ttl 
IH~ 10oUJcr; fo~ \tlJtd) meaCon no gction mill He againa 
lJim fo~ tafting infufUcient lBail., tl)at being to lJi~ own 
~~ejubice, in ll1btdJ tlJe ~latnttff t~ no wife concernell; 
fo~ if tlJat bail been intenllell b1' tlJe gct, fClne 10:obifiotl 
hJoulll l)abe been malle a~ to lJi~ being fattfjffell in tlJe ~uf;; 
fitientr of tUe ~ctfon~. 

mLIlJen tlJe ~eturttr i~ tlJu~ taficll., if tl}e ~efenllattt 
botlJ not appear at tiJe lReturn of tlJe [[lot, tl)e l1)Iainttff 
Dl! amerttatncnt~., fbaU compellJim to b#ttg in tue 15ollp, 
o~ to afiYgn tb~ Woni), citIJer (If hllJicl) ifJ a full ~att~fac~ 
ttOtT, anll af5 ntud; af5 i)j requirell. 

¥ 2 Sand·S9, ~f tbe ~lJerifi refufe to talie If. fufficient ~urette~ mlJen 
! S~~ll. Abr. offct{'i), be i!5 liable to ~ tl attton ott tlJe <!Face at tlJe ~uit 
807,808. of tljc Defennant fo~ IJt!5 1ilcfufal; ani) It woulD be bert 
Cro. Eliz. unreafonable to enfo~ce iJim to babe tije ~artl? in ~ourt 
~N'0,8')2. at tlJe llietutn, \tllJcn te i~ obligeb unl:ler a ~£naltr to 

°Y 39· I t t'\' t 1 Moor 28. e qtm a· arg€. 
Sid. 23! ~bi)j gerton t~ grounbetJ upon 11 falfe llietufn, \nljcn til 

trutlJ tbere i~ no llieturn mane, o~ tf nup, 'ttg a bert' itns 
perfect I\eturn 'till tlJe 1501)1' be in ([ourt; ani) tiJtf5 tf5 tlJe 
meafon U1i}r tI1e ~ourt min not aHow it., but amerce tlJe 
~lleriff 'till lle mafiC rue }Jartp appear; 'ti~ not lilie a 
compleat 1t1eturtt., ag a Non ell: inventus, O~ tiJe llieturn of 
Nulla Bona upon a Pi' Fa'. 

-¥IRoll.Abr. ~be <tale of "* Bowls anll Laffels i~ full in tl)e 10Dint 
~3·cfl. 17· 1.tilJere it 1l1af5 sbjungell tlJat tlJt~ .attion hlouln not lte, br: 
C~o~Eliz. eaure tl}c ~lJerift iJan not ilone anl? ~bing unjulUy, but 
8S2o. h'llJat lJ·~ ma~ conlmartll~il to llo br tbc ~tatute, anll tl1ere~ 

fo~e lJe t~ to be Cl1nercell tf tlJe ~efenllant llotlJ not appear. 
)Sut fo~ tile ~Iatnttff it \l}a)j faill, ~lJat unleff5 tlJis ac~ 

tion lie be t~ lRemellileC)j., anll tlJat fo~ ~\tlO meafotJ~: 
I. 15etaufe tlJe Q:tTignnlcnt of tue 15atl:<16onll t~ at tlJe 

i0iCcretion of tl)e ([ourt, anll not ilemanllable bp tlJe ~latn~ 
ttff in foro. ,2. '<tge 
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2. '0:tJe 10laintift llatiJ no 16enefit bl! tIJe ametciatuent~., 
becClufe tlJcr go to ti)c lliing, anll in fome ~lace~ ate grantcn 
to 1t'atente£~; no~ 'tifS ,agreell t~at tlJe ~iJetiff mar be a~ 
luercell, anll certatn!1! tf an ~ctiOn be b~ougiJt againl1 IJi111; 
lJe i~ but in tI;Je !tune <[afc, fo~ ftill fJe if5 to pal!! anti if 
it be objectell, tlJtU tUe Qmerctament~ mar be compounlleil 
djeaper ~ ttJen tlJe 10laintiff IJatI;J not fo goon mCtneilr., no~ 
if' fo lthel1! to recober tJt~ Debt, a~ if ttH~ action mouln lie, 
ttllJitlJ mouli) be a greater 10enaltl! upon IJtnl tljan tl)e ~:= 
tnerttantent~ Oll tlJe S5:-l}eriff. . 

~eitlJer 'rotll it foUom, tiJat becaufe tbe ~lJeriff mar be 
anlercell, tlJerefo~e no action wiU lie againft iJitn; fo~ tn 
manr <ltafe~ be mar be amercell, attn ret an .action oli 
tlJe ([afe tuiU lie againtl Ufm at tbe ~uit of tbe 10artl!. 
14 Afr. pI. I2.f01. 254. Latch I87. . 

([i)at tlJt~ action will not lie if5 againt'f tile herr (fun of 
tbe ~tatute.. anb tlJe reafonable (J1:0fifttuttion thereof ill 
tlJe laft ([Iaufe., \tIlJiclJ cnsrtg., That if the Sheriff return a 
Cepi Corpus, he fuall be charged to have the Body at the Return 
as before the making of the Statute: ~om befo~e tbi~ l\..:awlJe 
mas liabte to an action, if after fucI;J a 1Retutn malle tlJe 
10artl! lltb not appea~, anb tl)erefo,e t9tfJ gerton being 
grounbell upon tlJe ~OtumOt1 )law, t~ ftdl p~eferbeb, finee 
no alteration bereor lJatU been mane bp tiJi~ ~tatute. 

'([t~ true, an action of (ffcape i~ taken awa1!., but not 
an gttiotl on: tl)e ~afe fo: a falre 1!ieturn., anb upon tiJifj 
!Difference ate aU tlJe gutbo~ttie~ e{teb on tlJe otger ~ibe't 
a~ Cro. Eliz. 416,621. Cro.Jac:286. Moor 428• anll tlJe ([afe 
of Bowls and Le1fels. 

2ltlll fo~ an autuo:itr itl ~oint if5 tije ([afe of Franklin, .. 
anb ¥ Andrews, 24 Car. I. \tIbere gjuLJgtttent IDa~ giben fo: ¥ I Mod. 3i· 
tlJe ~lainttre in art Qactiott b~ougljt fo~ a faIre meturn of 17, 18. 
Cepi Corpus;, Rtttl tlJe ~tatutepleabeb a~ in tl)i~f ~~ft. 91t 
l)a~ b2en obJertell, t~at ~ui.lgtnent mats tlJere glUetl upon 
t\Je ~efcct of ~lcatlttt~~ becaufe tfJe 'tttaberfe \t!a~ ttaugfJt ; 
'ti~ true, tl}ere maS a tttabcrfc, abfque hoc quod tl)eWefen::: 
bent retornavit aliter vel alio modo; but tb<1t \rIa~ I)eib goob, 
btcaufe it anf\l1€t£b tl1{~ falfo aUell«cti in tlJe ~lilirttifr~ 
~cclaratiotl! ~n tlJi~ <Irafe tl)£re t~ no Qtraberfe, bUt 'tt~ 
confe1Tc)) br tbe ~zmutret tlJat be nill f~l{{r anlllJcctitful:: 
It' tcturtt Cepi Corpus:) ann fa tl)e ~laintiff i~ at apll'arent 
~ama(1e., anll gatb tro lRemelll' bJitiJout t~t~ gtt~Oll, an'n 
ti)e 10'cfenllant i~ at no 10'~ejubi't, but l)atf) {JiS5 metUeb~ 
otter on tlJe )O'atl·15onll.. .' 

North ([,f1i,ef ~"ttue, Wyndham anb Atkiri's, 9!tt{ffte~, lJelb, Judgment, 
tbat tut aerion \tlOltltt' nOt, tit,; fo't 1'o1)Ctl tlJ~ ~lje~i~ ve~~rl!'~ 
Cepi Corpus & paratum habeo, tf;JouglJ lJe iJabe ~llt not ttl 
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CIrourt; 'tis no faIfe metutn; fo~ tf be iJatlJ talien )Dail, i)e 
batb tJone wbat bt' )].,a\1) be ougl;t to ilO; if, ne .arrt~ a. 
~an in Yorkfhire, tlJe )L.am mill not compel lam to ~Hng 
tl)e Jartr bttlJcr to tlJe 15ar, bccaufe of tue ~iJarge; If l)e 
malie an infufftcient llteturn, nettbe~ ttJe ~artl? o~ tl)e 
¢ourt are tJelutletJ, bec8uCe tlJe common ~ettJotl tn fuclJ 
<Irafe~ muff; be purfurtJ, br \lJlJiclJ tiJe 10artl? mill fjabe 
lliemetll? 'm:iJi~ llteturn i£$ true; anll 1uttice At~ins l)elD, 
ti]at tlJe ~lJeriff \lla~ not obltgetJ bl? tlJe ~tatute tOfetUf.n 
Dnlt' a Cepi Corpus & paratum habco, but migl)t return, 
tl)at lJe tooIi 15ail j fo~ tbe ~tatute p~obille~, tlJat if lJe 
return a Cepi Corpus, lJe ruall be clJargeable a~ befo~e, but 
botb not enjoin bim to maTte ruclJ mcturn; tue <[aCe of 
Bowles anll Laffels i~ full in tlJis 10oint, ann tlJcrefo~e 
gJubgment hlsS$ giben fo~ tlJe JlZ)efennant. 

15ut luttice Scroggs \Da~ of anotlJer sIDpiniotl; fal?~ 1)(', 
fl!:lJtS$ gction being b~ougl1t becaufe tlJe Wefenllant faib tJe 
gall tlJe 150tll? reatJl?, \Ugen in trutb be ball not, \\las all 
apparent 1njurl? to tile 101aintiff, of tui:)om tbe ~tatute 
mutt babe fome <tonfitJetatton; fo~ it botb not requite 
tlJe ~lJerift to far Cepi Corpus & paratum habeo, but te tUUa 
maTte bts tarturn gootJ, o~ ottlerllltfe tlJore mo~b~ are befF 
infignificant; antl if tI;Je ~tatute obltge~ !Jtm to let tue 
~art!' to 15aiI, anll notbing mo~e is tl)erebp intenbell fo: 
tg~ 15enefit of tlJe 10latntiff, mlJ1? lIotb t11e ([ourt aluerce 
tl)e ~lJeriff, antJ punilb bitu fo~ lIoing Ulgat tIle ~tatute 
btrrct~ '! ~lJetefo~e if tlJe ~laintiff b~ttlg$ a Habeas Corpus 
upon tlJe Cepi, anb tl)e ~efenbant lJoth not appear, tlJe 
~1t1intiff i~ tl]en well entituletl to tlJi~ action. 

Hollis tVerfus Carr, in Cancellaria. 

T~ce lLO~b ~lJancdlo~ Finch lJabing caHeb to lJi~ af~ 
fiaance ~uttice Wild ann 1uttice \Vindham, to gibe 

tbeir ~ptnion~ \1.llJat meUef tbe 10latntiff \lla~ to babe fo~ 
tlJe recoberirtg of 60001. \1.lbiclJ hla~ lJi~ l1alll!')1 ~o~tion. 
after tl)ofe gJullgrS$ lJab fpolien fbo~tlr to tbe ~attef, be 
put tlJe <tafe: Viz. ~lJe ~Iainttff bp bi~ 15ill bemsnllS 
60001. bue to bim fo~ lJt~ mife'~ iDo~tion, mitlJ ~nteret1 fo~ 
~on~papment, accotbing to tlJe 10urpo:t of certain artt~­
de~ of agreement, lInteb in Augufi 1661, anb mentionell to­
be malle betmeen olll ~tr Robert Carr (tile ~efl?nllan;'~ 
fatber), lJis lLallt' anll ~on (tlJe nom ~efenllant), ani) 
Luc~ Carr I)ts ~auglJter~ on tue one 10art, ann tnt lLo ~h 
HollIS anlJ ~tl FranciS" IJt_ ~on (tlJe nO\l1l0latnttff) on tlJe 
otl)e~ t0art. . 
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ta:lJe g,rticle~ tucntiotl an ~gtcement of a ~arriage to 
be lJall between tlJe fain ;:xtr Francis Hollis ani) Lucy Carrj 
\UitlJ <ltobenant~ on tiJe ~lai~tifi'~ ~ille to fettle a ~oin~ 
turc, &c. ann on tue otljer ~tile to pal? 60001. anll 'ti~ a~ 
!1~ecll in tlJe fltrticlc£{, tust a ;jfine UH1~ itltenilelJ to be lebiclJ 
of fuel) J1anb~, &c. fO~ reeuring tl)e ~al'mcnt of 60001. &c • 
. 'Qi:i}e ~arriage taliCfj <effect, but oln ~ir Robert Carr Oin 

ueber feal tlJefe grtiac~ ; tiJe )Lall}! Carr feal~ hefo~e, anll 
tlJe Wefenllant after ~arriage. 
~ir Francis gall ~ffue bp l)t~ J1Sill! Lucy, one <ltl)iln anee 

lIeab; tlJe l1al.lp i~ liltemife beSil; t!)e g]ointure toa~ not 
1lta1)~, tlO~ tije 10o~tton pain. 

gftetb.l:~ri), viz. Anno 1664- an get of tnarlialuent UJa~ 
tnalle fo~ rettling oli) ~tr Robert Carr'~ tftlate, bJbcrebp tfte 
~rutlec~ tl)etetn naUteD are appointcll to feU it fi)~ ~ar~ 
ruent of ~ebt~, anll JRaifing tlJi~ ~o~tion; br \Ui1idJ ~ct 
aU ([onberan,e~ lualle bp 010 ~it Robert Carr, fince tlje 
~eat 1639. are mai)e bOli), e~'rpt fuel) a~ mzre luaoe upon 
baluabte Qtonfii:lertltion~ ; but aU tbofe luaile bp lJiln be~ 
fo~e tbe faii) Wear,mitlJ ~O\lH~r of llteboeation (if nDt ac~ 
tuaUr rebofiCi)) are faben; ani) in tge Wear 1636. be tall er:s 
ecutell a <lronbcpanee, bp \tllJtdJ lJe 1)a1) tnalle a ~ettlement 
of lJis; (ftlate in (tail, \\litlJ a 100met of l!iebocstion; but 
it llin not appear tlJat be llill eber rebofie tlje fame. 

(iClJe grelteff ~att of tije l1anll~ appottltrb br tlJi~ act 
of 10arlrament, to be folll br tl)e ~rulfee~, are tlJe l1anll~ 
comp~ifeil in tlJat ~ettlement; anll nom, after tlJe J0catij 
of ~tr Robert Carr, tlJe ~Iaintiff e~lJibit~ l)i~ 15iU againtl 
tlJe ~Otl, (not linowing tl)at fuel) a ~ettleluent \l)a~ mane 
in tlJe ~ear 1636, till t!Je ;IDefenilant 1)all ret it fo~tlJ in lJi~ 
gnfbJer; ani) bp tlJt~ )5ill 1)e lleCiren tl)at tfJe arrutlcc£i lUal! 
erecute tfJetr atrutl, &c. anll tl)at iJe mal? l)abe meltrf. 

~n tbe ~erenbant'~ ~iZle it tua~ urgeb, ~lJt1t after tl)e Ex Parte 
~attiage tlJere \1.1f{~ a )5Ollll giben fo~ an ~llbitional g,oin~ Def. 
ture~ ani) it \)Jaf$ UPOll tgat a"ount tlJat tije jE?efentJant 
nHl~ 1)~amn in to e~ecute tbefe artidl'}z: ann if tue berl? 
~eafon ann founnation of lJi~ entring into them failril, 
tben tlJcr !ball not bini) i)im in <fQuitr; anti in tlJt~ 
<1tafe it bill fail, becaufe tbe Dlainttff ball biCs Wl'il ijilU:: 
felf to mate anr otlJet 9lDinture~ bp a ~~c:conbcpance 
mane anll ereeutell bp iJim, of bt~ h1tJoIe" <ltlESte ; atl~ if 
tlJt~ agreement miU not binll lJim, ftcn tlji~ ~OUtt can, 
not enial ge tbe ~la iutiff'~ 1lierncilp, or aplloint UtO~C tb~~n 
1l.lbat br tue grticle~ i~ agreell tJ be non e; neither can: 
tbe D2feni)at1t'~ ~,ealillg incumber tIJe <ftlate~ataii in ~~ 
quttl?~ becaUfe" tiJe )l"ani)~ \\Jere not t!}en ttl lJtm, l)i~ 'a~ 
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tlJtX being ~enant in ttad, ann tlJen lining.: aub tlJe fub~ 
fCl1Uent ~ef,ent b~ bli)tcb tl)e )l,ann~ are ,aft upon !Jim, 
alter~ not ti)e ~afe, fo~ tlJe bet~ 1!iiglJt \lliJiciJ ileCcrnn» t~ 
fallen bl? t!Je act from being cIJargcn. 

'l5ut on tl)e otlJer ~ine it \l1a~ argueb, ~lJat tl)ougfJ tbe 
Sl@arriage btn p~oceen upon tl)e Wefeuilant'~ SIrcaling., ret 
tue a[urance tul}iciJ 1l.la~ to be tnai)e~ \lJa~ a p~in'ipal 
~otibe tl)ereunto; anb it being agrcei.l befo:e Sl@arriage~ 
tlJouglJ not crecuten, it \tla~ ben? jua tbat I)c OJouln feal 
after\naril~; ann tlJouglJ tlJe abnitional 9lointure \lla~ 
not mane, ~et t}Jere WS}3 no (folour tl)at tt)e ~efennant 
moult b~eali lJi~ articIe~ fo~ tIJat lIieaCOtl; becaufe if tlJe 
')Bonb be not perfo~nt'n, 'ti~ fo~feiUll., ann mal? be {uen ; 
anil ntltlJtng appearei.l in tl)e <tafe of anl? <lronberance 
mane bp ~ir Francis, ml)eteb~ be !Jab ilifableil lJitnfelf to 
mafie an anbittonal ~otnturr, ann be lJatb e~p~e1l1? be~ 
nielJ it upon i)i~ £Il)ati). ano tl)ouglJ it was objetteil, ~lJat 
tiJe ~onel? Uia~ ratfetJ b~ tue Olil }Lanl? Carr, ann bl? tte 
Wirection of tfJe arrullee11 longen tn tUe $anb11 of Dne Cook, 
mbo tg bccome g:nfolbent; it ma11 anftllereb, ~fJat tlJere 
hla~ no 10~oof of tlJe ([onfent of tl)e '<!rruttee~, ann tl)ere­
fo~e tlJi~ 10apment cannot alter tlJe ([afe. 

after tlJc g@atter tlJu~ ftatetJ, tlJe JLo~b €f;JiulreUol nelt~ 
beren fJi~ ~pttlton, t!ClJat tlJe 6000 1. i~ nue to tlJe t1)lain,: 
tiff., uupatn ann unfattl1fieb; fo~ tlJouglJ tlje ~atriage 
!ulil not tafien Cleffret, l'tt tl)e ~obenant binn~ tlJe ~efen:: 
tJant .. becf!ufc a Ween i~ goon fo~ a ~ut~ 1llttgout anl? 
([onui:H~ratton. 

2. r~lJe ~laintiff lJa~ memen~ againft tl)e ~erfon of tl)e 
;Wcfenilant at JL,a \U fo~ tlJi~ 60001. 

3· ~e lJa~ metneb~ agatntt fuclJ of tlJe ~efennant'~ 
JLanil~, hllJicll are not comp~ifen tn tl)e ~ettlement lnabe 
1636, fo: a~ to tlJem tlJe ~ruftee~ mal? be enjoinen to e~~ 
reute tlJe arrutl. 

anb ue nearen tl)c ~ptnion~ of tue t!r\tlo gJutltcc~, if anl? 
'Orbing mo~e couln be bone in tlJt~ Qtafe. 

~utlice Windham ma~ of sIDpinion, Q!:lJat notlJtn~ mOJe 
couln be none~ but to malic a Decree to enfo~ce t!Jc Ql;re~ 
cution of tlJe ~tuft. 

Slnn ~utticc Wild fait), 'Qt:bat tlJe ~latntift fJa~ f)i~ me~ 
meo~ at l1am agatntt tlJe Defennaut, ant) upon tlJe get 
of 10arIiament a gaintl tlJe '([ruace~ ; but upon tlJefc ar~ 
ticle~ no ~ccree couin be mabe to binb tlJe JLann~ fo~ 
t{)at 'Wouln be to gibe a mucU better ~ecutitl' tfJan~ tlJe 
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JDattle~ iJai) agteeb 'on. )BUt if tbere tatJ been a ~obenant 
tn tUe alttcles, tbat a fine fbouln be lebieD, tt miglJt I)abe 
lJeen otl)ermtre; 'cis onll! tl)at a 1ftne if$ intetlnen to be 
lenietJ. 
~ut a~ to tl)at, tlJe JLo~n cJtbancello: hlaf$ of S1Dpittiort, 

ttl)st it lDa£S a goon 4tobenant to lebp a 1fine. fo~ tge mOJb~ 
[Articles of Agreement, &c.] go Quite tlJ~ougl)~ anD malie tlJat 

. €Iaute a QtotJenant; but bec8ufe ~uftice Wild \lla~ of an~ 
otl)er ~pinton, lJe Deareb tl)e gtto~nel? <l!}cneral to argue 
tl)efe 3!lnee }~oint)1: 

I. mlJetlJe~ lUiS 1lla)1 a <1tobenant to feb)? a 1Ftne 0, not1 
2. *JJf it UlS)1 a ([obenaut, l.1.1l)et!Jer tl)is CItourt can lJectee 

lJim to bo it; fo~ tlJouglJ the 10artl' lJa~ a goon Jltemell)! 
at }Lam, l'et \tllJetlJer tlJt~ QLourt miglJt not gibe 1RemelJl! 
upon tUe )l..,anb : 

3. 9!f it tuas a <ltobenant to febl' a :lfine, anb t~e <ltourt 
mal? ilecrre tlJe 10eCenilant to bo it; t?et l.llbetlJer Cud} a 
~ecrre call be mabe upon tlJe 19:al'er of tbi~ lBtU, it not 
being parttcularlp p~areb; fo~ tlJe 101aintiff conclUDeb lJt$$ 
15iU, mttf.) p~apingmelief in t!Je <f~ecutton of tue ~ruft, &c. 

~tl Trinity-~£rm foUo1Ding tlJefe 100ints mete 8tgU£i) bv 
~erJeant Maynard, ~tr John Churchil, anb ~tr John King 
fo~ tlJe ~latntiff; ~~. Attorney ani) 9@~. Solicitor, ani) Sj@~. 
Keck fo~ tlJe ~efenbantJ aU in one ~al', anll tn tlJe tame 
ilD~ller a~ nameb. 

4tbe <ltouutel fo~ tlJe ~ertrtbattt utgeb, '(ltiJat tlJt~ \t)a~ no Ex parte 
Cltobenant in Jl.,al.1.1 to enfo~ce tf.)e i0efenbant to lebl? a 1finc! Def • 
. ''f!Ci~ agrreb tlJat tlJere is no neeb of tlJe mOln [Covenant] 
to maIte a €obenant; but anr ~lJing untJtr tlJe ~anb ana 
~eal of tlJe f0Brtief$, wl)iclJ impo~ts an agrreUtent., \\liU 
amount to a ~obenant s to in I Roll. Abr. 518• tl)efe mOJb~ 
in a: 'lI.teafe fo~ ~earl, viz. That the Leffee thall Repair, mafie 
a ~Obenant; fo ttl tlJe <ltate of ~nbentures of !lpp~entice~ 
Q)tp tlJere ate not tlJe fo:tttal mo:bl of a CJtobenant, but 
oult? au Qgrretttent tlJat tlJe ~after O)an bo tIJil; anb t!Je 
gpp~enttce man bo tIJat; anb tljeCe are €obetlants: 15ut 
tn aU tlJeCe QtaCel tl.Jere is fometl.Jing of an ~lnlJertariin«; 
81 in I Roll. 519. Walker verfusWalker. ~f a DeelJ be mabe 
to anotlJet in tlJefe mO~b~., viz. I have a Writing in my Cu~ 
frody, in which W. fiandeth bound to B. in 100 1. and I will be 
ready to produce it; ~lJil il a <tobenant~ fo~ tlJere if$ a p~£~ 
tent cf.ngaging to bO it, but tljere are no {ncg [[lo~nllJerr, 
'tifJ oult? a 1Recttal, That whereas a Fine is intended to be le-
vied to ruch Ures, &c. 'ati~ onlp 9lntronuttibe to anotl}et 
CltlauCe, mitl)out poatibe ol affirmatibe [[lotb~, ani) tiJerrl! 
fo~e tau ueuer be intenoeo to mafre a <ltobenant~ but are 
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reritei) to anotl)er ~utpof~, viz. To declare the Ufe of a Fine, 
in cafe fuch fhould be levied. 

1t grtide~ of ggrrement are e~e,utell in Q!onfiocration 
of an intenllell ~arriage,ani) one ~ii.le ,obenant~ to tJo 
one ~l)ing; ann tUe otl)er ~itle anotl)cr '(tiJing; U1a~ it 
eber imagincll tUat upon tucre [[lo~n~, [Whereas a Marriage 
is intended, .&c. ] tl)at an action at ctobenant lntg~t be 
b~auglJt to cnfo~,e tlJe ~atrtage: anll ret tlJer~ t~ a~ 
inuciJ llicafotl fo~ tte one a~ tlJe otber; tlJcrefo~e unte tlJe 
~artir~ babe nettlJer malle no~ intenbeb it fo~ a I[obenant, 
,7ti)1 not ncc:etrarl? tUat it tbouli) be fo conllruel1. 

g]f tiJi)1 i)1 a cJtobcnClnt; tiJe ~arti£~ at ([ommon 11atrJ 
touill onll! b~ing an action of <[obenant, anil re(obcr jJZ)a~ 
magc~ fo~ not lebrirtg of tue 1fine, ani) tlJat rije ~latn:; 
ttft mal? ilO 110W upon tUe e~p~cf~ <l1obcnant fo~ ~on~pal?:; 
ment of tlJe ~onel!; but tllen t!Je 16~eacl.J muff be atrignelJ 
arro~lling to tfJe ~o:!l~, viz. That the Defendant did not levy 
a Fine as intended, hlbo mal? pleai) tlJat a jfine \tla~ nebet 
intenllell to be lebien; ani) In? hll)at ~url? O)aU tlJi~ be 
triell -: . ' 

1t ulai? b~ objecteil, ~lJat eberr article ftatlil~ npon it~ 
o\l:Jn15ottom, anll tl)e ~ttIe of tbern (being Articles of A.;. 
greement) erteni)~ to eberl! ~aragraplJ. . 

)But S)1 to tl)st, eaclJ of tlJrfe g,rttde~ is to be confibereb 
br it felf 5 ann cber}! ~aragrtJpb b£gtn~, viz. It is covenanted, 
&c. \tIlJicb lbe\t1~ it \Ua~ neber intenilen to mafic it a (J!o~ 
tenant, bl! tte ~itle of tue article~, an~ tbe ratber, be: 
esufe ;ti£s unreafonable to mafie fucb a QI;onllruction; fo~ 
it tfS not to be Cuppofell tfJat a g@an wiU ,obenant tur t 
a fine tbaH be lebien, a~ in tfJi~ <!tafe, b)! A. anll B. anll 
I)imfelf, h1l)en: 'tt~ not in bi~ 190mer to compel anotl}er. 

2. aZl1uttting it to be a ctobcnant, ret it woulil be bert 
iJarll to becrre tUe <f~ecution of a ~ine in Specie; fo: tl)e 
fatl)er. of tlJe Defenbant \lla~ alibe \ll!Jcn lJe e;rtcuteil t!Je 
Drell, anb t!Je ~atl)er being fltenant tn qrail, mba uebet 
fealeil, tbe ~on coulil babe no p~efent migUt, mbo niil feal ; 
anll if ~attet~ lJail aeoil nom a~ tl)en, bom couln a ~ourt 
of <fquitl! becrre a ftne, bl11tllJiclJ a 1!itglJt tuig{Jt be er~ 
tinguitbeil, but conlll neber be tran~ferreb, anll br mlJiclJ 
no dtf~ couIll be llec.l~rell ~ fo: tlJoug{l fuclJ a 1fine be «COil 
bp Efioppel, befo~e tlJe ~ad ileCcenll~ to tbe 9ltrue ; ret no 
~re can be ileclaret1 tlJereupOtl, nOJ upon sur fine bl! 
Efioppel; anil tlJete t~ fto 1lieafon lUUl? J1rn~tb of ~ime 
tboull1 put tlJe ~laintiff into a better ~ontlttton tfJan l)g 
1ua~ Ull)en tbe ~rti'l~~ Ulere c1e,uten. 
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3. gnb lalnl?~ finee !Jere ifl a particular lRelief p~(lt!eiJ'I 
in no \uiie con,erntu~ tlJe Jl,ebl'lng of tlJi~ 1fine, but o111~ 
a 1Relief in tue <f~etutiotl of tlJe tlCru(f;, tijt~ ([ourt atnnoc 
il£crre tl.le wefenilant to febr one, it being agatnlt tue COll: 
#snt C!Ccurfe anll mUle~ tlJereof. 

15ut on tlJe otber ~ille it \na~ fain br tlJe ~laintifr:.3 Ex D1rte 

<ltoUllfd, tbat tl)e [[tO~ll~ bo beclsre tue ~ntent of tlJe ~at~ Quer. 
tte~., tlJat a 1ftn£ (ball be lebien ; anll 'tifj tlJe ~ntent WiJicfJ 
ma'lie~ tlJe agrretnent; anll mljere tlJere t~ an ggrremfnt., 
tV! aaion of ctobenant mill lte. 
~f a ~an cobenant -to llO fud) a: ~lJing in ([onfi:cra~ 

tion of a gfJStttage'l anll tben tl)ere if$ tlJi~ <!rlaufe, viz. 
Whereas it is intended that he fhall marry before lYlicbad711Cls, 
t~1at then, &c. certainlr upon tbe mijole ~retl i)ere if;) a gcoil 
<1tobentlnt to mattr befo~e Michaelmas. 
~u ttd~ <Jrafz 'tifj cobenautcb, tl)at 6000 1. !ball be Vt1ilJ, 

ttL'lltl tbat it (ball be fecurei) a~ beretn t~ afr e~ m£tltionelJ ; 
tl)en 'ti}l nedarcb, tl)at a 1Fine i~ intcntJell to be IcbiclJ fo~ 
tt}nt ~utpofe; tlJt~ i~ a goon Qtobenant to maliC a )S;c~ 
turit')? br a ~ine. 

'!Out if ttc particular ~anner l}o\l) tlJe ~ecuritl' \tJ.l~ 
to be mane, ball bren olutttei), ret upon tlJe mo~tl~ [Co­
venants to fecure it] tl;Je ~ourt lJatlJ a goon $~OUtln to luafiz 
a 10cttre to lebr a 1fiuc., tlJat being tlJe onll? mar to Centre it. 

2. a~ to tlJc ~bjrctiotl, ~bat tlJe lIDcfenLJant l)all bUt a 
~o{fibilttr of !}abing rue <tante \.nlJen lJe entren into tlJi~ 
~obenant., (allmithng it to be fo) l!et miJp (l)oulb tljat be 
a lReafotl to lJitlne~ lJtnt from maIling ~ron tbe ~rcurit1! 
'1nlJen be iJatb it ; if 1fatlJer anll ~on (obenaut to tllaIi(! an: 
a[urance., tlJe 1f~tlJer \Dbo lJatlJ toe cfftate in ~offe[iOn 
iJie~, tlJe Wecrre muff tben operate upon tlJat (f(late ill 
tfJe ~anllfl of tlJe ~on. 

3. ~ere i~ a general ~~al?er fo~ a p~oper melief, in 
tul)iC'iJ tlJe 10laintift'~ ~afe i~ in,lullell, anll tlJcrcfo~e 
l1~a1!en jjutlgment fo~ fJtnt. 

~lJe lLo~n <!I:l)atfCeUo:., p:efentlr after tlle at~Ulncnt~ emil, 
tin eadJ ~il)£, beliberell lJi~ flDpinion, qrlJat upon tlJc \1.1bolc, 
!ffratue of tile arti'le~ tbere \Da~ a (Jtobenant to lebr a f1tnc; 
fo~ \tllJcrebet tlJere t~ an agrrement unber $anb ani) 
~eal, ([obenant lie~; tlJst in tlJt~ ([afe tl}ere "Ja.~ a plain 
ttobensnt, if tlJe rita article of gibing fartl}e~ ~~curitr 
llecoupleil to tbat 10aragraplJ of tntenlling to lebp a jfinc, 
tOl tbat t~ tlJe fartl}er ~e(uritl! intenllell~ fo tbat tlJe ~ea~ 
ning of tiJe ~artie~ run~ tlJu~: 1 ilo intenn to leb'p a 
~ ~ine, \\l~idJ i}l fo~ tl)e fecuttng of 60001. ant) tJji~ apprar~ 

N ~ to 
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to be tljeir agrreluent. ~o\l.l tlJere are manl1 Cltare~ tubefe 
mo~n~ \DiU malie a <ltobellant., bec£lufe of tlJe agrremcnt, 
wl)en tlJe (Jenera 1 mo~l'J~ of Covenant, Grant, &c. are \l.lan~ 

"'t1aysverJus ting; a f5 l(. Yielding anl'J Paying will malie a <ltobenant, fo~ 
Blckerflaff. tl)e llleafonr5 afo~efail'J. 
~~{~~~.& gnll tlJerefo~e tlJe ~art1? bailing p~oilil'Jeb lJimfelf of teal 
Cook verfos a~ weU a~ perfonal ~ecuritr br tlJefe article~, lJe faib tJe 
Herl. \.lJoullJ not llep~tbe lJim of it; efpeciaU 1? \l.llJen it mtgl}t 

be mo~e atrouble to b~ing an actton of ~obenant fo~ tue 
not lcuring of tlJe :ff'tne, fo~ upon tlJat 1uanp ~ueftton~ 
1uigIJt attce., a~ \DUo lboull'J bO tlJe urft act., &c. fo~ \lllJtdJ 
mearon~ lje ilecrrel'J tl)e Cf~e,uttott of tlJe ~tne ip Specie. 

DE 
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Anno 28 Car. II. in Communi Banco. 

IngraIn rverfus T othill. 

R· Eplevin: ~.lJe <!rare \1.1a~~ a m9att llHlbe a "Leafe fo~ Juftihcario:l 
99 ~ear~, if A. B. antt C. moult. fo lon~ Hb2~ ren~ ill. 

j[ ll~tn(( ~n Herriot after tije ~eatlJ of rnciJ of, tijctn ~~~1.1~d;.4' 
fu"efftbelp, a~ tlJcp are aU QIlnee tHllltcb tn tU2 216. Polka. 

~rei); t!je 1al1 namen tJieti uta; ani) if an Herriot O)oulil 
be pati), Wull UJc ~ue!tior,:. 

Stroud, ~~tjefult, Urlleb tf}a t mouH) not.. bcc~ure the 
Jlieferbation i~ tfJe lLeffoi~ ~reature, ann t!ll~refo~e to be 
taften ftrDn{tlp agatnfJ ljirn: ~$ if mcnt· be referbetJ to iJiut 
anll td 0 ~ a1Iign~, o~ to !Jim ann bi~ <frecutou~, tbe l1)i?it -¥ Per -?,!or~h, 
filaU not ljabe it! ~o iS5 tfJe gutlJo~it!' in 33 EEz. O\vcn 9. a DC\'lj~e IS 

R dd d' H "tI (f' ~. (jJ . ("S. not AflJgme e en to tyc }d.ICuO~., 'Jt~ {frfcuto~z ,ann ~bln!n! ('L,ratot~ to take. ' 
durante termino ; I, Annorum, &c. tlJe .$etr (baH not lJabe tlJe ') Co. 3'). 
:.taent, bccaufc tl~ not referinll to I)utt. Latch. 274-

91n tlJi~ ([aCe tIJe Herriot t~ refetfel.l if t!1e '(I!!1~re bi~ tHe: Reddrnd 
cetIibelp, anll tve )Letro~ t}Z contenten to truft to tt;at \[on~ tlnn:wim ~{;I-
,'::J ran tenJ7/n() 

tlngen'r~ rr,dirt' to 

ttl<: Ldlor 
g~ to tIJi~ ~oint, t!Je <[Durt gabe no ~{Jiniott, ,tut and hi~ At:' 

1illlgtnent IDa~ gillen fo~ tu~ ~I~~nt[ti u~on t!Je ~i! aiHn~., ri~lil;h~~:fl 
bccaufe tl?,e iDefenbant batJ Jufttfie1:l tut tafnn!J Or (1 WI ~ 111ve it Iho· 
firef£i, hi' bettue of a lleafe fo~ a '<term of ]pcarj, if qr.1~ee not Il.l:md, . 

libe fo long, ann nit) not aber tl)at anp of tl)e ',lIAbz~ 'ttl ( re Latch. 99· 
in :l5cing. 2 S.llld. ~67. 

2. ije fet~ f02tb, 'Ctf)ar one of tllellt tun~ (eirell .. ani), IJe~ 
ing; fo feifel) bien, but llotb not fap obiit indc fcilit', ant) 
tlJefe ~(re l)eltl ~innnabfe 1fault~. 

Anonnl1u~, 
" 
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AnonYlnus. 

F:c('plions I~ a Formedon in Difcender: ~be ~etiant~ bp Turner, ~er~ 
i~~h~~~~~t jrant, of ~ounfcl1Dtti:J tlJelu, tOOk ~lnlt Qf;r,eption~ t~ 
don in Dif- tl)e ([ount. . 
cender. I. 'm:be wcmattnant (being 15~otlJev to tbe ~enant itl 
Mod. Rep. ~ail \UiJo llien mitlJout ~ffue) fetts fo~tlJ, tlJat tl}e lLanO 
sIt~ 88 be~ongeil to liittt poft Mortem of toe Q!enant tn lail, \UitlJ~ 

. . out farin~, ttat be nielJ witlJout 1ffue: ~n tl)e ant,ent 
megiftcr in a Formedon, 'tits plranen, tlJat tlJe ~pnant in 
~ail llirn tuitlJout ~1Tue, ann fo it i~ in Co. Entr. 25'4' h .. 
l{aft. Entr. 34I. h. qUa? poft Mortem of tue Wonre reverti de­
beant, co quod tlJe ~onre obiit fine Horrcde.; aU tlJe ~~e'Cf 
i)cnt~ are fa. 9 E. 4· 36• 

2. QrtJe Wem~n1Jant tualie~ a~ if tlJete were ~b1o $eir~ 
of onc 9@an, mfJicu cannot l.1e pleanen, fo~ be countts tlJat 
ti~ eIlicit :l5~oUJet \\Ja~ $eir to 1)i~ jfatfJcr, ann tl)at after 
ilt~ ~catu lJe its nOID ~eir, \1JlJidJ cannot be, fo~ none i~ 
1geir to tile fatlJet but tt)e elnefi: ~Oll, anlJ tl)erefo~e \l.llJen 
ttCl! are batb beal) mitlJout ~ffue, tl}e ne~t 15~otlJ£r ifj 
19fit to IJtm who ma~ Iall: feiteil, ann not to tlJe fatlJer, 
ann tlJen lje ouglJt to be natUen, \1)l)i'1) t~ not ilone ill 
tl)i~ <1rafe. Hern'ts Pleader, fo1. 

''Qrir& true, in a Formedon in Reverter (tne ~ail being fpent) 
. tbe Dono~ ouglJt not to name tn l)i~ Iltount eberp gJffue in~ 
ljeritable to tlJe ~aIl, b£caufe l}e mar not bnom t~e ~ent~ 
gtre: anti tlJerefole ·ti~ mell cnougb fo~ fJim to far, qUa! 
pofi Mortem of tlJe Wonee ad ipfull1 reverti debeant, eo quod, 
be nicn witlJout 1ffue; but in a Formedon in Difcender, 'ti~ 
p~efUtneti t!Jat tlJe ~emallbant lino\\J~ tue 1gefcent., anti 
tterefo~e te ou«bt to name eberr one to tubotn anl! 1liigl)t 

Dyer 216. bill befcenn, Jenkin'ts anil Dawfon'~ Cafe. Hetley 78. 
I Ina. 326. 3· (tlJe lE'entannant lJatl) not Cet fo~tlJ, ttlJat (Je ifJ ~ei~ 

tlf J. brgotteu on tbe 15onl' of lJi~ [mire, tnlJi(1) I)e tboulil 
babe ilone, becaufe tl)i~ being in tlJe ~if,enner 1)& m1\ll 
ntafie bitnrelf 9]erue to tl)e iaH. -

Ex parte ~befe qf~ception~ \t1ere antb1ereb bp ~erj('ant Seys; ann 
pd. a~ to tbe fittl., 1)e fain, ~fJat itl a Formedon in Difcender, be 

nren not to ret fo~tl1 tlJat tl)e ~enant In 'Ql:aillJiel1 1t1ttlJ" 
out g]1Ttte~ \lllJitU I)e agrkil UlUa be ilone tn a FQrmedon 
itl Remainder O~ Reverter. 39 E. i. 27. Old Entr. tit~ FQrmcdQrl. 
r1. 3· 7 H. 7· 7· b. a (afe e~p~er~ in tlJ~ ~_otllt. ~ 
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-ao tlJr. ~eCOtln cfJ:ccptioll be faitl, ~lJat it IDa~ "0 lIie~ 
pugnancl! in ~Ieaning to far, tlJat t!r\tJo were ~citg to 
~ne ~an, fo~ ttJel! uta'!' be fo at febcral t[imfZ., ani) fo it 
appear~ to be ill tl1iZ ([afe, finee ~tif5 fain Poil l.Iortcm of 
iJi£) )5lotiJer hlba ma£li ~eir. 

'<to tfJe ([ijitl'J cf~ception., "(lti~ mell fet fo~ttl tlJat tlje We~ 
luanl'Jant wag tlJe ~1fue of Ingram, begotten of tije 'll3oill! 
of Jane; fo~ be fattlJ IJiZ Jl)lotlJer Ulaz Co, aUl) afte~ iJt~ 
~eatlJ be \lla~ lB~otl)er ann ~cir of lJim, 1UijiciJ ig im:: 
volTible to be, unler~ l)e \tHl~ begotten az afo~efaib 5 anti 
of tlJ'~ ~ptnion were aU tiJe ([OIttt; viz. ~iJat 'ti$l \l)zUJl1dgme11t~ 
enougij fet fo:tl], qrlJat poft rvlortem of tOe ~enflnt itt asH 
defcendcre debet) fo~ if 1)e fJail an!, <ltiJili)~en ahbe it coulll 
not befcenll to tlJe Wemanilant a13 ~~otlJer anll ~eir, \tJiJiciJ 
lJelJatlJ aUCl'Jgell ; ann tlJer aU agrrell tlJe ;!IDifference betUJ.ren 
a Formedon in tlJe Difcender, Remainder anll Reverter. Qlnll 
8}1 to ti)e ~e'Ol1lJ cf~,eptton, t{Jere i)l no ClContrallicrion to 
fs-r at\llo are ~eir}1 to ~ne tempore divifo. ~nll tue faa <fr~ 
ception l)atJ no 1fo~,e in it. l3ut tljcn it \tla~ obrerbell~ 
atlJat tlJe ~eluannant in lJt~ Writ bail Cet out lJi£li 1title 
after tlJe IDeatlJ of tUe Qrenant in ~ail, ann in tue ([ount 
;tif$ onl-r Qu~ poft Mortem, &c. 15ut to tfJnt it U1a~ anf\Uerell~ 
tt relate~ to tlJe mtit, anll tblJat t~ t~eretn lball tupplr 
tbe Et c~tera tn tlJe <ttount. 

Woodward rverfus Afton in Banco Regis. 

INdebitatus Aifumpfit fo~ 101. in Q9one-r receibell to tlJe Joint. b.ffice 
~lal'nttff',y [lfe anl'J upon a (trial at -mar thi~ -m:erm tor lIfe and 
F P" . . !<V Y , to the Sur-

tl)e <tafe upon cebtllence \1.1a~, VIZ. . vivor one 
~ir Robert Henly, ~~otlJonotarr of tlJe· <ttourt of King'~:: confe~ts 

Bench, malie~ a ([;~ant of tlJe SlDfftce of <ttlerli of tlJe ~aper~ that another 
(miJict) of lltiglJt bib belong to IJtm) unto ~~. Vidian ann ~it~le~e ,~fs­
~:. Woodward, fo~ tl)eir 1Li\le~, anb tlJe lLife of tl)e lon~etl a Surr~Bldt:r" 
)\"tber of tlJem. I Ventris 

afterwarbf$ ~~. Vidian malie~ a ~arol ~urtenl1et of tbi}1 296, 
(!f;~ant, anll tlJen ~ir Robert Henley maftc~ a new $~alJt 
to ~~. Woodward ant) ~:. Afton t!Je Wcfenbant., fo~ tlJCtt 
)1tbef$, anll fo: tIJe )l..,tfe of tlJe ~u'bibo~: §j@~+ Vidian llie~, 
anll 1l1lJetuer tlJe 10faintiff Woodward (boultJ lJabc aU tlje 
~~ofit~ of tlJe ~ffice br ~utbibo~rutp, waz tlle ~ue{tiont 
~t \1laz agtltll, atlJat tlJi~ \tla~ one entire IDfftce; anb a~ 

one of tljellt cannot mafic a Deputl', fO be cannot appoint 
a ~ucc£tTo~. . 

16ut tl)e ~oubt 11laf$wl]etlJet, tlJe ~lainttff ban not con~ 
fentell tl)at tl)e lE'cfenllant (boult» be talien into ti)e ~ffi(e., 
ani) Uatl agreeO to tl)e llew ([;~ant wl)icl) \t}a~ ntaiJe after:: 

U'lartl~ ; 
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1Darb~ ; fo~ it \nas allmfttell tlJat if be confenteb b~fo~e 
~~. Afton came in, it tUUa tben be founb fo: tlJe ~efe~~ 
tJant· fo~ bl? lJts ~onrent lJe uan barrell lJilufelf of lJtSS 
:JRiglJt anll15enefit of ~urbibo~OJip., ann tlJat bl? lJi~ con~ 
renting to tiJe neW <lf5~ant, tl.Jat in lLam \Ul~ a ~urr£nnc~ 
of t!Je rita <lf5~ant, anb tben tlJe DtfenOant is jJointenant 
mitt) tlJe Dlaintiff, anll if fo, I)is action is not maintain~ 
able. 

Qnb upon tlJcre tmo 10giuts ouIt! it \lla~ Uft to tlJe ~urr. 
mbo founll fO~ tlJe Defenllant. 

atlJe <fbillence to tlJe ftrll100tut \tnts, ~lJat \lllJen Q9~. Vi­
dian PJopofen to tUe c!tourt tlJat tlJe ~efenllant mr'gqt CUC~ 
ceell lJim., after Come SIDPPofition anll dtn\UiHingnefs ill 
tlJe Wllaintiff to agrre to It; l?et at lengtlJ be lledareil tUat 
lJe btll Cubmtt to it, anll aeeo~binglr tue Jeefenbant \Ua~ 
ablutttrb; but tlJere was no fo~mal cfntrr of lJi~ ~UJmtt$ 
tan,r a~ an £1rffieer, but gnll? tlJe ~ourt's llrelartng tl)etr 
Qtonfent tl)at lJe lboulll take IJt~ 1&18C£. 

Ex parte ~U tbe otlJer ~·ibt it \tla~ infttleb on fo: tlJe ~laintiff, 
Quer. anb p~obCll, ~lJat lJis ~ubmi[iotl to tbe ~OUtt \t7a~ mitt) 

a falvo Jure, anll \lllJat l;Je bill 1lJa~ reluCtantc Animo, tlJinll, 
tng it 1lJa~ a 'arllO)ip upon lJim, a~ be often fiuee be$ 
darel!: fo tl)at it tlla~ quafi a eompulfo~l? <tonCcut mane itl 
~bcbi£nce to tlJe ~ourt, \Uttb \nlJom tt wa~ not gOOb ~an:; 
uer~ tn {lim to ,ontcutl. 

~£beral ~oint~ \llere rtirreb at tl)e ~r'PaI; a~, 

I. mt{JetlJer a ~urrenller of tlJe ~~ant of an 11Dffice ll! 
~arol \lla~ grob. 

2. mllJetlJer if a cn;:ant be mabe of an SlDffice, o~ of anl! 
otlJer qUjing \UbidJ lie~ tn cl5~ant, anb tI;Je J0retl t~ loft o~ 
,anceHen, tlJe ~ffice o~ tlJe ~lJing grantcil faUs to tlJt 
(3~ounb, fo~ tlJe Jerell t~ tlJe 1Founbation; anb a €afe \Da~ 
,tteb in tile lLo~b Dyer: ~f tlJere be tt\Uo ~ointenant~, anll 
one cancelts tlJe ~reb, it lJatlJ beftropeb tlJe 1ltiglJt of tlJe 
otller; Qu~re of tlJefe ~lJtngs: )But it \Ua~ agrreb, Q!lJat 
tf flt\l'lo ~en mlJo I)abe one SlDffice fo~ tlJeirJL,ibe~, anb t!Je 
~urbibo~ of tlJem, if one rurrenbers to tlJe otlJer, anll 
tI;Jen a new <!5~ant i~ malle to tUi~ otlJer anll a ~tranger, 
lJe l;JatlJ barrell lJimfelf of tlJe ~urbtbo:lJ)ip, anb I)e ani) 
tge ~tranger are jotntl~ feifell. ' 

3 Croifman 
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Cro{fman rverfus Sir John Churchil. 

• 

I Ja a Quare Impedit tl)e ~laintifr$S ttitle nUIS f£t fO. tti) in vVher.e an 
fJi~ Weclattltion, \lllJicb \1la~ aifo founLJ tn a ~pHiM A~rCe1l1CI1~ 

<Lterntct, (!rlJat ~ir George Rodney U1a~ feifen of t!)e Q\ol)(.\l); :~~i~~rl~fm­
fon in 1fre, ann bien fetfetJ, lea bing 'Qt\l)J ~i1ler~ wlJo Yiiere Turns i; 
lJt~ ([OlJetr~: ~iJat ~'ir John Rodney being alfo one of tiJc gool. 
fame 1falutlr, ann p~etCtlnillg a mtgljt to tfJe (fftatc ; fo~ 
p~ebenting ~utt~ tlJat mi~lJt lJappcn., tb£1! aU enter into 
an agreement bp 1nnenture~ mutuaUp ep:cutctJ, bl' tntlicij 
it \l1a~ agreelJ, ([lJat ~ir John Rodney l1)atll)Onl fJlne :tLani)Z 
in ~eberattr, ann tl)c ([olJett£) tbaU i10ltJ otljer }1anl)15 in 
tue lifie g@anner: gnll S$S fo~ tt)i}l 2illuomfol1, a telnpo~arp 
~~obtaoll \Ua)1 mane tlJFreof, ~lJat eaciJ of ttJeut fi;ouH) 
PlcCent bl! f!urn~, ann tlJi~ \tla~ to '~tltinue till 1£)artt~ 
don couln be mane: tt{Jcn ,ome~ an 9.tt ofi0atiiamcnr ann 
confirtn~ tiJe g]nbenture, ann enart~, That every Agreement 
therein contained fhall ll:and, and that all the rell: of the Lands 
not particularly named, and otherwife difpofed by the faid Inden-
ture, 1hould be held by thefe Three in Common; ®ne of tlJc 
~fnec, trJ!)O til! agreement \Ua~ t1l'~t to ~~efcnt., grant% tte 
nC1:t gboib~nce ( t1)£ (!!:ljurcl) bring tl)en full) to tge ~lain~ 
tiff, ann tue ~ueftiQn \l1a~, [[tl)L tter tben~ t!Inee ~etfon~ 
mete not ~enant£) in ([ommon of tlJe aM)omfon'1 ~nt; it 
fo, tucu ftc d5~ant of t!Je nc~t aboiDance cannot be g.iOil 
ill! g)t1C alonr, becaufe l)e iJeltb not tlJe bJiJole anbotofon, 
but onlp a 1liigbt to tlJe 'CtlJtrn ~art. 
~t \11a~ fain~ 'tlrbat if -m:cnant)1 in <lronnnon bf!b 1uane 

fuci} an agreetuent., it woutiJ not babe been Stir Wibifion 
of their ~nterea., fo~ t~erc tnuft: be a 10atttttoll to febc~ 
tl)e 9lnlJerttancl't 

'CltlJc <ltoutt were aU of ~pitliott, tltl)at 1utJo;tn~nt Il:DUH) Curia. 
be gibe» fo~ tile 101aintiff; fo~ tfJere h1af5 ~n ~Q;rcement 
tlJat tbere mall be a ~~l'fentation br ~urn~, ann tl1ercfoze 
fo~ !lDne QIurn caeb JJatlJ a 1Rigbt to tbe trlbole gbb(1~;;fcn, 
br lIieafon of tbe £Itt of 10arIiamcnt ilr \.Ubiet} tIJat ~Q;ree:; 
mcnt t~ confinuclr, ann tfJerrbr an jjnterdt i~ fett~eb fa 
caeb of tl}em till ~artitioll matle: )But t1)irr; ggt?~'511:f'nr 6 CO. T2~ 
tuou{i) babe betlen no ~nteteft: tn ett!jrr of tbcm ":~tttH1UI. 2 ~ollS2 S5· 
an get of ~arlialnent to co~robo!ate it; tberefo1e tben~ ~ti' 2~s. 
!Jatt been no lRentetll! upon it but br an gerton of ([Db.:; .. (;~, 
nant. (itlJi~ ~afe \tla~ atguen four ttm2f$, ann not sIDne 
autl)o#tl' dten. 

o 

f 
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The Earl of Shaftsbury rverfus Lord Digby. In Banco 
Regis. • 

For Words SCandalum Magnatum. ~lJe ~lai1ttiff bedare~ upon tl)e 
~Fon the f ~tatute of 2 R. 2. cap. 5. fo~ tl}efe mO~l).l5~ viz. You are 
2tR~~~; ). not for the King, but for Sedition and for a Commo_nwealth, and 
Jones 49. by God \ve will have your Head the next Sefiions of Parliament • 

.after (llcrtlfct fo~ tlJc 10lainttff, aUll 1000 1. ~amage~ 
gib£u, it \Ua~ mobett in ·£lrrell Of 9lUi)gluent, ani) fCbcral 
~~ceptton~ taite». 

1. Q{~ to t{1e 1!iecitaI Df tuc ~tatute., tbe [[lo~tl~ of tni)ictJ 
ate, That no Man {hall devife any Lies) &c. ani) tlJz 101ainttff 
fo~ t!H~ [[lO~i) devife bail ufetJ tlJe )L,adn [[{OrO contrafaCtio ttl 
lJi~ j:IDeclaratio», tnijidJ 1na~ b€tl! imp~op£r, ti}at being to 
counterfeit anll not to llebife; fo~ it tl)oulil babe been ma­
chino c~ fingo, tl)ofe ate lUOJe erp~e1Tibe [[lo~ti~ of IDelnfe. 

2. 'Qrif;S aUebg~i), tt}at ttc iDefenlHlnt dixit mendacia of tl)e 
~la{niift, viz. Ha:c Anglicana verba fequen', anll Dati) not al:: 
leDge t!Jat be fpoJie tl)e [[to~ll~. 

3· 'Q!:l)c mea material ~bj£ction \t)a~ a SJJ,9itlalie ill. tlJe 
lRedtal of tlJe ~tatute, tUe [[lo~ll~ of tnbicu are, That none I 

:I11a11 fpeak any fcandalous Words of any Dukes, Earls., &c. the 
J ufiices of either Bench, nor of any other great Officer of the King­
dom; but tile ~latt1tfff in lJi£S ~eclatatio)1 r£'ite~ it tUll$', 
viz. None !hall fpeak any fcandalous Words of any Dukes, Earls, 
&c. J ufiices of either Bench, Great Officers of the Kingdom, anll 
Ieabr~ out t{Je [[10tb~, neque a!'; fa that it Utull be ,on~ 
ftrueil tlju~~ None to fpeak of any Dukes, Earls, &c. being great 
Officers of the Kingdom; anll tiJen 'tt~ not enougl) tlJat tlJe 
~laintiff i~ Conles, but lje alfo ougbt to be a ~teat $li)ffice~ 
of rue lltil1gnom, wbiciJ t~ not fet out in tbi£S ([are. 

lOut upon great Debate anti ~eltbrrfitiotT., tlJcfe cf~ccp:,­
tion% mere ol1er~ruI£n; anll tlJe l.tll}ole €ourt gaue 9}uilg" 
ment fo~ the ~laintiff. 
g~ to tije 1Firff Ql;~ceptiotl~ tlJep faill, Contrafaetio ifj a lC$ 

gal [[1o~tJ., an'll apt enouglJ in tlJif5 ~enfe') ann fo are ail 
tile It'~eccl''znt~; anll tlJu~ it 1\1a~ pleaben in tlJe JL,o~i) 
Cromwel'lj CA.fe. 

Qi% to tbe ~eCOtln <frc€ption, it \tHI~ fain, tlJe Mendacia 
wlJidJ mete toU) \t)ctc tlJc ~uglitb [[lOtll~ \nl)iclJ were 
rpolil~tt ; ann tlJe [viz. H~c Anglicana verba fequcn' bei"~ in 
tlJe gccufatibc <Jtare ] arc goberneil bp tlJe fame [icrb hli}tclJ 
gobcrn~ ti)e mOJilf$ p~£cci)eut (viz. horribilia hlendacia); be~ 

I utJe~ 
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fibe~ fo~ tl)e fuppo~ting of an action tl)e [viz.] mat! be 
tranfpofeb~ anti tUen it \nill be well £nougtJ~ viz. tile De~ 
fenbant fpolle hrec Anglicana verba, viz. JLie~ of tlJe ~latnttfft 
g~ to tte ~lJtrll (fp;eption it \na~ anCtlletcll, ~lJat tlJe 

Dlaintiff nreb nO,t ~ecttc tlJe ~tatute, it bei~{t a * general-¥ Sid. 348, 
)l.;a\1l; anb abmtttlng tlJere \Ua~ no ~ecetrttl:'~ ret if iJ~ 
1t1ill utlllertalie to recite it, anb mi1l:a fie in a material 
19oint, 'ti~ incurable; but if be recite~ to mucfJ a£s will 
fertle to tuaintain lJi~ o\tln action ttulr~ anb lutftafte~ 
tlJe tell, tlJifj \\lill not bttiate lJi~ Wedaration; anll fo be 
lJatb bone lJere br reciting fo mUClJ of tlje ~tatute, \lllJiclJ 
enactfj, That no Man {hall fpeak any fcandalous Words of an 
Earl, w!Jtcl) is enouglJ (lJe being an ,<fatl) to entitle lJim 
to an action~ anb lJe condune~ prout per eundem Aaum 
plenius liquet; anb toe ~ourt grounneb tlJemf£lbe~ p~inct~ 
paUr upon a ~ubgment (!iben til tiJi~ ~ourt, wl)icll ttulfj 
t!JUfj~ viz. '([bere \tHl~ a 1liobberp committeD, anb rUe 1l)art~ 
blouggt an gaton upon tlJe ~tatute of Huy' ann Cry; ttl 
'h1lJictJ !Je teciteb il1cendia Domorum, tlJe faib ~ta:tute be~ 13 E. I. t. t~ 
ginning, Forafmuch as from Day to Day Robberies, Murders, 
burning of Houfes, &c. anti tlJe ~~ecebent~ ate aU Co: 'l5ut 
tlJe 1&arliament moll ifj Incendia genetaU1!, \DitlJout Domo-
rum; ann it \\las aton{\ll! urgen, tlJat it 'Wa~ a Sl@tCrecital~ 
mlJidJ \l1a~ fatal: 15ut tbe €ourt \\Jete aU of ~ptnion, 
~lJat t!Je 1&latnttff'fj <ltafe betng onIl! concerning a mob~ 
bert\ fo~ tulJiclJ tlJe ~tatute \Ua~ \Dell tecite)), anb not 
about l5utntn~ tnlJiclJ \tla~ utiftalicn, it \1.la~ fo~ tlJat 
meafon goob enoug1]; anb jJubgment maf$ gtben ac,o::: 
binglp. 

mtlJen tlJifj <taufe \l)sf$ ttieb at tl)e 15ar, \tlbfclJ \na~ itl 
Eafl:er-~erm faft, tbe lLo~b Mohun otfetell to gibe lJi~ ~es 
llimonl! fo~ tlJe ~Iaintitf, but tefufeb to be n110~n, offerin~ 
tofpeaJi lJPon lJis $onour; but jJutlice Wyld tolt. !Jiut, 
tn ctaufess bet\Uren ~attr anti 10artr lJe muft be upon lJi~ 
SlDatlJ. , 

~lJe 1Lo~n Mohun af$fieb lJim, \tH)etIH~t be mouln attftllet 
it -: 'Ql:1]e gJubge teplietJ, triJat be ileliberen it afj bi~ ~pi:: 
uion; ani) beCClufe be linem not 1Dl)etlJer it miglJt caute 
lJim to be quetltoneb in atlotl}er Jlace, be befirell tile rell: 
of tlJe lubgefj to beltber tlJett ~pinion~, mbiClJ tlJer aU 
bib~ ann Caill 1]e ouglJt to be f\ilo~n; ann to lJe tila~, but 
blitlJ a falvo jure; fo~ iJe faib tlJere \tla11 an ~rber itl tile 
~oufe, of 10eer~~ That 'tis againfi the Privilege of the Houfe 
lor any Lord to be fworn. 

01 Anony ... 
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D" ~ 15 ~ upon tlJe~tatute fo~ not coming to <ltUUfcIji' 
anb ,onclune~ Per quod ACtio accrevit eldem Domino 

Regi & quer' ad exigend· & habendi. ~lJe <frception aftet 
9lubgment bJa~ taIten, tf)at it ouglJt to babe bren oull! 
Actio accrevit eidem tfJe 19laintiff~ qui tam, &c. ann not ex­
igcnd' & habend' fo~ tne oiling anbfJitufelf; Sed non allocatur: 
fo~ upon ~eardJ of i0tecebent~, t!Je <lrourt mere aU of 
IDpinlon toat tt 1lla~ goob eitfJer 1\1ar + 

AnonYlUUS. 

FaCl:or, I~' Accotnpt: ~ungment \tHl~ gtben quod computet; ann tlje 
where be iDefenllant pleailS befo~e tue aunito~~; ~tJat tlJe <l5oon~ 
bu~f~~ ~e;L l.Ubereof (le tuas to gtbe a reafonable a~compt \t1er~ bona 
dy Money. peritura; anll tl)ouglJ be tuas careful tn tbe Iteeplng at 

tl)em, pet tlJel' \tIere muclJ t{Je \1.l0~re ; Qt'lJat tijep remainetJ 
in bi~ ~anll~ fo~ tuant of 15ul!er~, anb mere in iDanget 
of betng tl1o~fe, ann tljerefD~e l)e foln tl)em UP Oil <lrreiltt 
to a ~an bCl!Onil ~ea. 

~lJe lBlaitltift ilemurretJ; aUi) after Qrgutttent bl' Barrel 
~erjeant fo~ ti)e 10laintiff~ anil Baldwin ~erjeant fOJ tlJe 

Curia, JWefenbant, t!Je tul)oIe ([ourt mere of £Dpinion tl)at tiJe 
~Iea Wfl$ not gootJ~ 1Fo~ tf a ~er'fJant ilehter <tr;ootJ~ to 
l)i$ fatto~ ad nlcrchandizand" be cannot feU tljem upon <lre~ 
bit, but fo~ reabl' Sj@onep, unlef~ i}e lJatiJ a parti cula~ 
€ommiffion from IJt$ smlatler fo to ilO; fo~ if lJe can finn 
no 15ul!er~, lje i~ not anf\tlerable; ani) if tlJel! are bona 
peritura, anil cannot be fOUl fo~ ~one1! upon tlJe ~eltberr~ 
tlJe ~er(:lJant muff gibe !Jim autl)o~itl! to feU upon 
~ruft. 9lf tl)r·r are burnell, o~ lJe t$ robben mitl)out lJi~ 
omn wefault j be i$ not liable; anb j,n ttJi~ <!tafe it \l.la~ 
not pleaileb tlJat I)e COulb not feU tbe Q500i)~ fo~ teail)! 
~onel!; nnll tbe ~ale it fclf \Ua~ malle beroni) ~ca, 

~ Bull1. 103· ml)ere tbe Wurer i$ not to be founb ; (iIte tbe <lCafe of)l. Sad­
:YdV.202. dock alzd Burton, 'h1tJere in gCCOlupt agatnft a 1facto~~ be 

llleab$ tlJat lJe folb tUe ~e\\1£l to tbe lilin!t1 Of Barbary fo~ 
tbe ~Iatntifr$ [tfe., ann upon a 10emurrer tbe ~lea bJa~ 
l1elll naugl)t; fo~ tuben a :Jfacto~ lJatlJ a bare autlJO~ttl' to 
feU, in fuclJ ([afe be lJatb no ~o\llcr to gibe a ~a!, of 
~arment, but mull receibe tlJe ~onel! ilumetJiatelr upon 
tl.ll~ ~a Ie. 

~. ~I)Ctc, 
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~lJerefo~e in tue ~are.at :l5sr, if tlJe ~after i$$ not bounll 
bl? tlJe <!tontrart of tl}e ~erbant \tlitlJout lJi~ <ltonCent, o~ 
?t Ie aft tlJe <l5ootl~ c0ll!in~ to IJt~, [lCe; neitljer (ball tue 
~erbant l)abe autbo~ttl? to fell \tIttlJout realll' ~onel!, un~ 
leC£S lJe lJatlJ a particular ~~tJer fo~ tlJat ~urpore. 

'Q!:l)ere ma£S anotber ~lJing mobeb in tlJt~ crafe fo~ tIJe 
101ainti,ff, tt)at tlJe ~lea ougbt to be put in UpOll ~atu ; 
fo~ l)atnng pleatJeb that lJe coultl not fell tnitlJout )Lofg, 
lJe ougut to {wear it. Fitzh. Accompt 47. ,15ut no ~pinion 
\tIa~ beli1.lereb berein, onll? tbe <tlJief 1ulltce faii); ~uat 
tlJe ~laintiff ougut to lJabe requireb tlJe t01ea upon g)atu, 
fo~ otlJermife it \tla~ not nece(rarl?: ~ut fo: tge ~ub;: 
Rance of tlJe ~Iea it wa_ lJelb ill, a11t1 SjutJgntent \tla~ 
gillen ~O~ tlJt 101aintiff. 

Harris's Cafe.; 

101 

S~rjeant Hopkins molleb fo~ ,a ~~olJibitiotT~ '(J!yt <Jr~re ~usba!1J 
\tIa~: .a ~an malie~ a [lfltU, anb a\Jpoint~ ln~ [[{rfe dle~, hiS . , 

to be <t.recu:tri~, anti bebife~ a ~lJilling to lJifJ Daugijter Yrf~fe~:~~; 
fo: a lLegacl?, anll bie~; tUe <t,:ecutrir; befoJe ~Jobate of bef~re Pra­
tue mill, i:Jte~ alfo '3lnteftate; anb h1getijer tbe <l5oon~ (ball b~te: ~dmi~ 
be lliftributei:J br tlJe art for fettling Intcfiates Efiates amongft mHfia~an 
tlJe ne~t of ~in to tlJe <t~ecutrtr, o~ to tUe ne~t of It\in to ~~ nex~ ~f 
tlJe ~e1tato~ ber $u~bani), \tIa~ tlJe !lIll.l¢1tton: ~tnce rue Kin of the 
bring befote ~:obate, I)er ~u~bani) In 1ui:Jgmcnt of lltam Husbando 
bieb alfo 9lntetlate. 22 & 23 , 

'CtlJt~ ~ate 'eem~ to be out of tl)~ ~tatute, tte $u~bann Car. 2. c. 10. 

lJabtng ,tltane a mill:) anb tl)e act intermennle~ ontr \1.1lJere 
no min if$ 1uabe. 

'<ltlJe cftourt belibereb no 9Jubgment in it, but feemetl to 
incline ti]at t!Je ~tatute bin e~teni) to tlJt~ bert' <!tafe., anll 
tljat gbmtntftfatiotl mutt. be committcn to tlje. uer~ of 
lain of ti)e $Uf$bani) ~ but If tlJere tboulIi be no {)ltlttbu<= 
tton, it muft; t\Jeu be acco~ning to tI;Je mtU of tlJe areaato~6 

Reder verfus Bradley. 

I~ ina~ moiittl to reberfe a ~nbgment gibZU in an In- judgmen.t 
ferior Court upon a [[tttt of falr~ ~ubgment b~ouglJt rev~rfed. 111 

!Jete: ~lJe ~lftinttft i)e~lare1l in ttc ardon beloUJ., tuat ~a~~~erIo:t 
tlJere 'tl.Hl~ a c[ommunication betUJeen \1im ann n)C IDefen~ whe;e the 
llant concerning tlJe ~etbice of lJi$ ~on; ani) it IDa~ a~ D~lmge wa~ 
greeb betunen t~em, ~l)at in ~onaneration tlJe telaintifi l:ud to 3

0 '0 
mouU' 
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moullJ permit fJis ~on to fetbe lJim, tl)e Wefenllant p~o~ 
mifell to pap tlJe ~Iainti{f 30 s. ~lJe 10latntiff aber~ tlJat 
be llill permit lJt~ ~on to {etbe lJtm, anD tijat tl}e ~efen~ 
bant l}atlJ not paitJ lJim tfJe 30 s. ~ijere \1.la~ a dIerlltct fo~ 
tl)e 101aintiff, anll tl)e (JJ;~ception~ now tallen \\lere: 

Infra 206. I. 'flr.it$ not Caill tl}at tlJe ~utoJ~ 1Uere eleeti ad triand', &c. 

Inferior 
Court. 

2. 11)e Iar~ lJi~ ~amage to 30 L of \l.llJiclJ a <It'ourt 15arstl 
,annot fJoltJ 101ea; fo~ tue m>ifference taften bp tUP ~ottJ 
Coke i~ tobere Damages are lain unll~r 40 ~. ~olls lUtl,1' malie 
it amount to nto~e; but \tlbere '(t~ lattJ sbobe., tn {uti} 
<!tafe aU i~ coram non Judice; fo~ trJiJidJ meafotl ~u1Jgment 
\rla~ reberfell'i but tn tfJi~ ~outt, tlJe jJullge tJotlJ not p~o~ 
nounce tl)e lIieberfal a~ 'ti~ ilone in tl}e King'~~Bench. 

Lane ~erJus Robinfon. 
'> 

TmefPaf~ fo~ tafting of I)t~ <!rattle; tlJe ~efettllant ju~ 
tl:ifie~ bp [lertue of an <f~ecution in an gerton of 

~rerpaf~ b~ougfJt in a ~unlJ~el.'J <rourt; anll tl)e l&lain:: 
ttff llemutretJ. 

~erjeant Pemberton tOOIt attuo <f~ceJ.ltions to tlJe 101ea! 

2Cro.443, t. Becaufe tlJe jJnferio~ <!Court not trina of meco~tJ, ca~ 
1)26. . not boU, 101ea of a a!tefpafs quare vi & armis & contra pacem, 
~db3~~o. but it ma~ not aUowetJ; fo~ Qt:tefpa[e~ are frequentlp 
l. • b~ouglJt tlJere, ani) tl)e l&lainttff mar tJeclate eitber vi & 

armis, o~ contra pacem. 
Poflca. 2. ~fJe ~efenlJant reciting tlJe 10~ocrebil1a~ below faitb, 

taliter proceffum fuit; tuberea~ be ougl.Jt parttcularl-r to fet 
fo~tlJ aU tlJat tua~ bone, becaufe not being in a ([ourt of 
ltie,o~b, .tlJe u>:o,eetJtng~ mal! be benteZl antJ ttiell bl! gjurp. 

~ut tlJe <It'ourt incline tlJat it \tla~ pleabeb meR enou«I1,' 
antJ tlJat it \tIa~ tl)e fafeft mar to p~ebent ~iftafie~; but 
if tl}e ~lainttft tatJ replieb de injuria fua propria abfque tali 
caufa, tlJat {JatJ traberfetJ aU tue 10~oceelling~; Qu~re tube::: 
tl}er fud) a 11tepItcation l}ab been gootJ, bccaufe tlJe ~latn::: 
tiff mutt an(tlJer parttcularlr tl}at auti)o~ttP 1ulJulJ tlJ~ 
~tfentJant p~etentJeZl to babe from ti)e <!Court; but no 
~utJgment \\las giben. 

3 Sherrard 
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Sherrard rrJerfus Sll1ith. 

T- -- mefptlf~ Quare clnUrU111 fregit, alin fo~ td Ilin~ ahlftl' hi£) 
(!f)OOll~ ; tjJe jEJefftlnaut juft(U,:'Z fiji' <la Hing hty nlt: 

<ltom·ulanil Of tbe JLd?n of tije ~ano~, of \).1ijt[lj tiJe 19;[ftin~ 
tifflJ~in br fJealtr anti mcnt., ann fu~~ot1~pnrrnent (iJcrc~ 
of, ti)e (j£)OOtl~ wete talien nomine Difhictionis. 

't!lye lDlaintiff repHcz, ~lJat tlj~ Locus in qno eft extr:J, Jil)r! de Jon 
abrque hoc quod efl: infm feodum: ~i1e !Scfenbiint t;CntUf£6 /:fe, WLUl 

{pedaUl!, ilL e£lure tL:C ~l; inttff p:tan(n~ Hms ___ de fan Fe~, t'~e~~cd. 
mouU) tJ[ibC taten tije ~CtHlnC1! upon tltm. 9 Co. Buckl1~11 % I 
Caft', 22 H. 6. 2, 3. Keilway 73. 14 Ail pl. 13. I Ina. I. b. lrotrrz 
tl]if.) t~ ~iben a~ a mule bp nVol! )l.;o~t) Coke. 

~ttjca~t Pemberton on tfje otber ~i~e egreel'J .. ttijat i~1 Ex r'3ae 

aU <lraf£~ oJ g,ffiiC., Hors de fon Fee t~ no l.r)lca, h1 frIJout Qll~r. 
tal1ing tiJe qrenancl? upon: !Jim, 2 Aff. placito 1. ani) in J 3 A IT;zn3. 
5 E .. 4, 2. 'd~ filii), 'Qrijat tn 1l1cp!ebtn tt)£ ~'attl? callnot pleaG 28 Ai11ze 41 ' 

t11t15 ~le'a, iJeca nre lJe mal! bUclairn; nltt Brook placito 15. 
tit. Hors the fon Fee, faitiJ tlJi~ 1 $5 not JL;aw, an b (0 lp 2 H. 6. I;, 
anil manr <l1afe~ afterwari)~ were agatllfr tfjut lB~ofi of 
Ed. 4. anti tijat a g£9011 tnigbt pleail Hors de fan Fee, a% if 
tlJere be a l1o~tl ani) ~cntant boltling 01' jfeaItp anD men t ; 
ann be ntalil~~ a lleafr fo~ Wear~, ani) tbe JL,O?LJ iJfftnHn~ 
tue ([attic of t~e )1rtIre, tt)ouglJ tlJe ~enant l)attJ vain t13c 
laent antl none ~·~aHp .. ti)ere tf tV,!? }L,e[re atidl;!;? _ tuat big 
)L£ffo~ toa~ feifctl Of ti)C t[Ccnancp in biz Wetnefn., a~ of 
:Jfre~ aniljJeHl it of tije JLD~tJ 111' ~NtbtCf%, &c. of totlieu 
~£rbtcc~ tue JL,c~n wap fcHen br tije ~&ntJz of f.Jif5 lleffo~1 
a~ br ttz true ttl:'11Bnt, \rJbD iJrIto lcafeil tlJe "!0anbX5 to ti?c 
$3laintIif; ann the 1LD~tJ to clJarg~ ljil11 i)atb unjufHv ai 
t;o'roeb tq.:on iiint bJl)o l)atb notijing in tlJlZ 'QtnH1Htr, 'HZ 
\nzU encmg~~ 9 Co. Cafe of Avowries; fHto tlJe lReafon Q;ibftl 
j,n 5 Edw,L'f' aiwut jEJifcitdm:et, mtll not tOil) non:, fo,! tUat 
ttourfc i~ Quite alterei)., ann, i£> tafiru tt\~a1? bp ttJe ~tfJ,: 
tute of ttJe 2 I H. 8. cap. 19. 'DUtCh enacrxs, That Avo\vries iliall 
be Inade by the Lord upon the Land, without naming his Tenant. 

lOut in Qtare of {tren'af~., tnrn' \lia~ nCbrr any fuel; 
'Qtbin~ objfctzll a~ l)zre ~ fo~ mlnt ~~ll~tnc!, can tlJ2 ~lain~ 
tiff take upon iJi~n .tn tt)i~ ~afe~ ~e cannot rap t2ncn' libcri 
tcnementi, fo~ nJt~ !£S a bare getto» of ~tefpaf~., in b:l ;ir,11, 
thougfJ UJe ~!eabin~ iZ not fo fo~ntef., ret it UJili no no 
~tn;t; fo~ if it !Jail bren onl}, extra feodum, \t1."trllJut tUJ:-

'trr[ -
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<ltrabCrfe., it tab bren goon enougiJ, ani) of that SlJ)ptnioll 
hE~ l11C ~ourt in Hillary--m:erm fo1obJing, wl)en jJullgment 
1Ua~ gtbcll fO" tl)e 1f)binriff (abfcnte Scroggs): gull t~e 
CIr1Jicf 'j;uftice faiLJ., aJ:lJat tlJe lliule laill noton br mr l1o~IJ 
Coke in I Inft. I. b. @:ijat tlJcre i~ no pleabing Hors de fon Fee 
\JJitbout tafting tfJc ~enanc1! upon fJilU., i~ to be intenilen 
.in ([are~ of Affize ; ani) fo are aU tl)e <!tafes;; be tbere ctte~ fo~ 
~~oof of tijat sIDpinioal., ann tlJtrefo~e fo be i~ to be nnber:: 
ftroil: 15ut tbiZ i~ an action of ~refpaf~ b~ou(tlJt upon tije 
~offe[ion, ann not upon t~e ,([itb't ~n ttJc ([are of aboll''' 
rr, a ~ttanget mat' pleail !!eneraU1' Hors de fon Fee, ani) 
fo ina}? ttenant fo~ l1?eat~; anti tlJiZ being in tlJe <!tafe of 
'Qtrcfpaf~., t95 runeij !tronger., anil if tlJe ~Iaintiff ilearor~ 
t1)e wefennanf~ ]ulltftcation, 'tt~ 1UeU~cnougfJ. 

Sir William Hickman rverfos Trhorne f5 alios. 

Prefcription I~ a Replevin: ~lJe WefentHlt.tt ju!fifie~ tte ~alttn~~ fo~ 
again!! an- UHlt tbe Locus 111 quo Ula~ I:H~ 1frrel)ollJ) ani) tl)at l)e took 
otl~er. Pre- tlJc ~attre tf:)ere iDaluage feafant. 
fen pH on,not 

good with- ~f" 11">1' 'ff' ~ l1 (";lr I ' ~y.. H 
out a Tra- l!Lye p atntt 'tn AlJsr to tye ~bobJ~l? rep te~., ~uatt!'Je 
verfe. Locus in quo, &c. t~ ~arccl of fuciJ a Qt:ommon jfiellJ., ann 
Ye1V. 21 7, p~efttibe~ to gave mig~t of ([ommon tlJrre., a~ appenilJ.nt 
218. to ~ttJO acte~ 1l.1l)t,b 1)£ iJatl) tn anottcr ~lace+ 

Ex parte 
Quer. 

.'1 2 Leoll. 

~be jE}cfenilant rejoin~., ~lJQt tI;ere ii5 a <ltnffom, trat 
etJctl' jfrrel;oltlcr toiJo l)at{J JL,snbZ ir~ttg trg'tber in tiJe 
fatlJ <[OUlluon 1fidl.l) map enclofe a~ainU t~nt \nbo i)atij 
lRtgtt of <Jromnton tb~r~, anlJ tPat H£' 1:J3.11 ',~_~nll~ tUerc., 
aniJ lJill cnc!ofe: ~nJe ~la:int~ff tlrmu:r~., ann ~erjr:~ult 
Newdigate trofi tf~,eption~ to tl)e }~:~)~~uJller. 

1. fo~ tlJ.st iJe tJill not abrr, tlJMt tbe JJ.,llntl~ \l)!JiaJ be 
eucaofcn ?Jill lie togetbcr., ani) tfJerzhne batl not b1oug:Jt 
iJi~ CIr,tfe mitljin tije ~uftom aUeilgtll : Sed ncm allocatur, be:: 
(aure be couIi) not cnclofe if t!Je '"Lr!tltJ lJan not-Ia·iil togct{Jer. 

1. ~e gibe~ no gnibJcr to U)e ~{1itlti:ft ',:) lJii~t)t of <[OIU:: 
anOil but 111' ar!Juntent, 1tlljicl) iJe Clonln nab: confe1fcil 
tnitl1 a, bene & verum eft, ani) tiJcn moultl babe aboil'lfil tt~ 
bp aUttlQ;ing tbc ctufl01U of ctn£{ofurc ; hI!~ tl1C <[are of 
'I. Ru!ld ann Broker, 1llijere tn ~tCfp&f~ fo~ rutt'fng eDafi~, 
tbe Wefenl1ant pleaZl~., ~tJat be \ua~ fcifetl cf ~:fll1~gz in 
jfre., ani) plefcribe~ to babe rationabile efioverium ad libitum 
capiend' in bofcis; tl1z 10latntifi replie~, 'm: :1i1' til:' Locus in 
quo h1a~ w'ttlJtn tiJe ~o~eff, anil tl)at tt]C DefentJant ann 
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aU ttJofe~ &c. h~1,berc coni'uevcrunt rationnbile (:f1:o',::rium, &c. per 
liberatiollcm Foreil:arii; ani) upon a ~SJ£lnH!TC~ tijz ~;~ZVUCC1~ 
tion hla% beH! nailg(!t~ tnc(lufe tlJ£ plaintiff ougl)t to' i)5te 
prCuiH'lJ tlJe t-J.,auJ at the ~o~ea, viz. Lex Forefh talis cit; 02 tJ) 

iFttJZ tralErfcn tiW ~c[cn:tlanC~ ~~efcription~ ani) not tf} 
ijane ret fo~t~ anoH1er ~~e[crtptton in lJi~ llicp1icatton 
miti)out f! €raberfe. 

3· {[i)e ~~fcnoant (ljouHJ Ijab~ pleJ.bt:i) tfJc <[uftom, snb 
ti)cn (Jabe tttd)crfctl tlJt ~~efo;tption of tl;e ~R igijt of arom~ 
laton ; fo~ iF cannot. pica!) a Qtut1o~n ar;etnft a fluftotn. 
9 Co. 58. Aldred'15 Cafc, tuU1:re one p~ef(:-t'ibc;:) to gabe a 
:tLiQ;t)t, tije otijer C;lnnot p~d'rd)e to (top ttnp. 

105' 

~erjcant Pembcrton contra. ~e fain, ~uat wlJiclJ be troli Ex part~ 
to be tije on!!l ~ucftion in: tiJe ([afe lli8$ ailmittctl, viz. Def. 
€i.)8t fucl) a <u:uftnm a~ tlJt~ to cntIofe tuaz groi) ~ ann fo 
it lJa~ betn ai)ju-cgen in ~tr 1files Corbet'~ Cafe, 7 Co. lBut 
a~ to t!Je ®bjecuon~ wtJicb babe been luane, tte 10ef£u:< 
nant abmit% rue ~Jefn:iption fo~ migljt of <!tommon, but 
faitiJ~ !Be nHl11 enclofe agatna t!Je <rrOt1t1nonet~, b~ reaton 
of a <[ullom, ml)idJ iz a lBat to bi~ ben! 1RiQ:iJt of <torn~ 
lUDtl, ani) ttJ£refo~e neen not confel'£) it witt) a bene Cc vermu 
eft; ncitf1et couln iJe trabetfe tl)e JPtef(:ript~'on, becaufe be 
IJatij aDln'it~'etJ it. '{il:i% true, u)ijere cne tnCfcribe~ to !jane 
JltgrJt~ in iJi;9 t)onfe, anll fHlotijer PJefct'ibe~ to Hop tbcltt / 
up; tlJiZ iZ not goon] bHtlufe one ~~efr;ttptiotl t~ ilirertlr 
(ontrarp to tlJe otter, anll fo~ tlJat mcafon one luull be 
tl:ailerfti); but 1)ere tlJe Wzf~nb&nt i)atlJ confeffcll, tlJat tlJe 
~lait1tHi f)atiJ a 1lii{\l)t of <itontluon" but 'ti~ not an ab:.: 
folure but a qualifictt llUgIJt, again!t 1111}£cfJ tIW Wefentlant 
tnCl1! enclofe; ani) iJcrc being ~\Uo lfl~eftription% plrSilcil., 
ann one of tlJent not being confeiIdJ, it tun!! ftont tijence 
netcJInrilp fDUO\1.l~ tlJat tl)c otljer i~ tlje l~uc to be trie~, 
l.nl)icf) ttl tlJi~ ~af€ tf), [[tljrti)cr tl}C J2;efcnilant can cn~ 
clore Ot not. 

i:lJe ([lJief 9luftice, anb tbe \l:lljolc ([outt wtre of ~ipin1ort, Curia~ 
~lJat wlJete tlJere are febctal ~rrelJoUler~ wiJo babe l!Ugbt . 
{If a Qtommon iu a ([otnmon 1fieIiJ, tljat fncb a ~uaont a~ 
tlJi~ of <fntlol1n~ t~ ~ooll, becaufe tiJc 15emcnp i~ :mccttno:o 
~al; fo~ a~ one mal? ctlclofc, fo tuap anotlJet. :mut ~u:< 

. lhee Atkyns boubtlZtJ mud) of t,iJe <Irafe fit 15ar, brcaufe tlJe 
ID2fentJant bab pleatlen tlJi~ 4I:Uft01U to otnclofe in 16ar to 
a ~tcelJorner, \nUo bail no llantJ ttl tlje <ltollt1uon 1fieli)' 
miJere iJe claimeo lltiglJt of ~otumol1, butp~etctiben to 
i}abz fuel) mt'gl)t ttJerc, af5 appentJant to Q!wo gctc~ of 
lLantJ be fJan alibi, fo: \t)l)icl) menfon lje p~aren to antcnt5 
upon ~~rln('nt of (Jtoft~. 
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Attorney General rverJus Sir Edward Turner, in 
Scaccario. 

Ex{)ofiti.on, I Nfornlation. QClJe <!tafe \na~, viz. ~lJe lliing br JLetter~ ~a~ 
([the KIng s tent~ grantell feberai )L,ani)~ in Lineolnfhire, bl? erp~ef~ 

rant. mo~i)~; ann tlJen tlJi~ ~laufe i!$ abnell, upon 'WtJtdJ rue 
~uetlion nin arife, Nee non totum illud fundunl & folum & 
terras fuas eontigue adjaeen' to tlJe 10~emtfe~, qu~ funt aqua eo­
operta vel qu~ in pofierum de aqua po{funt reeuperari; ann sf::: 
ter\l.1arll~ a great ~uantttl' of )L,anil \1.1a~ gatnen frOlU tte 
~ea; ann mf)etlJer tl)e Iiting 0: tlJe t0atentee ma!$ tntituleb. 
to tlJofe lLano~, wa!$ tl)e ~ueft:ion. 

Devir~ ~f a Sawyer fOl ti}e lliina argueb, ~I)at lJe bail a g;oob 'Qritlr, 
Po~bbhtY becaufe tlJe (5~ant \tla~ bOii), I)e lJabing oull! a bare Po1libi­
~~mmJn~ lity in tl)e llJing granteb at tl)at 'Qtime. 
Perfon. 
2Cro,S09: 15ut Levins on tbe otl]er ~ti)e inriffci), ~i}at tlje dDJant of 
pl.2r. tl)ofe )L,anil!$ \lnl~ gOO,il, becaufe tlJe Ilitng mal? grant mbat 
I BUlfi.I94'lJe l)atlJ not in t0otrelIion, but onll? a ~o[ibilttl? to babe 

tt. 15ut aDmitting tlJat lJe coulil not malie {ucb a <l5tant; 
ret in tf)i~ <!Lafe t!Jere i!$ fud) a ~r.rtaintl? a~ tlJe t![lJing it 
felf i5$ capable to babe, anll in UllJidJ tue laing batt) all 
gjntereft; aUi) it i!$ I)arll to fal' tf;1at lJe ijatf) an jJntereft ttl 
a ~lJing, anil ret cannot bl' anp ~ean5$ nifpofe of it. 

1f it lbuuln be objectetJ, ~,lJat notlJtng i~ to paf~ but 
1»l)at tf$ eontigue adjaeen' to ti:Je ~~eluiffe!$ grantell, ann 
tlJfrefoJe an 1]ncl) o~ fome fuciJ (mall greatter 1UUll paff$ 
anb no mo~c; certainll? tuat \lul~ not tije :Jjntentton of tlJt 
lUng., tul}ofe <i5~antS are to be contlruell fabourablr, ann 
llerp bounttfuUr fo~ lJif$ $onour, anil not to be tallen bp 
~nclJe;5. 

PoRea. jf tl)ere are (lL\1l0 ~arclJe~ ailjointng, \tllJiclJ are tlje 
~ompanyorlliit1g'S, anll lJe grant~ one of tl)em bl' a particular ~ame 
'a~dm;:;;;: anb Wefcription, anb tl)en be grant~ tlJe otber eontigue ad-

o jaeen' ex parte aufirali, certainlr ttc wbole ~artb wiU paf~ ; 
anb ~ti5$ bert' ufual tn t0Iealltng to Cal?, a ~an is feifei) 
of a $oufe o~ ct:lofe, ai~ tJ ot snotiJer $oufe., &e. eontigue ad­
jaeen', tlJat i~ to be intenllcil of ti}e tu!Jole l\}oufe. 

9ln tl)i~ <!tafe tue latng "tltrt1~'cn to paf~ fometbing tuben 
be grantlil totum fundum, &c. but if CI'''-) <JrOnftruction O)oultl 
bemailea~tnfillfilon.il)e» Cl,o'e [[lo~il,3 \Vonln be of no 
~igntfftattot1. '~t~ true, tl}e mloZil illud i~ a mdatibe 
anb reftraiu~ tl)e general ~to~tJ~, ahi) iUlplieS$ t{Jat llllJicb 
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mar bt ft)t\tln, a~ it UJrrr, wttb a 1fingcr; anil tbertfo~e 2 Co. F, 
in Doddington'~ ([nfc, a <l5~ant of omnia, illa Meffuagia fi:; 
tuat~ tn Wells, ani) tbe l\)o1ift~ \nert not 1tl Wells, but tlCt~ 
totctt; t~:e <15~&1llt 1n-tiJ at Ql:af~ \Ua~ btlil bOli), bttaure it 
WMl rearninCi) to a tcttaul [1iU(l~t, anil tbt 10~onoutl illa 
l}ad) lRcfcrcntt to tI}t ~Jtun; but in tbi~ ([aft t{Jere ,oulil 
be no f:.a:';) tlrrt&lintp, btcaufe tbe Jl.;ann at tbt ~imt of 
tilt (\5~af!t ntailt \ua,s nutltt maUt. . 

leut if tbt ~nunt i~ not goon bp tlJt bttp [[{OJ1:I~ of tIlt 
<15~ant, t~jt non obfiante manes it goon, \Ui)ici} in tl)iS ~aft 
i~ Co particular, tbat it fttm~ to be ilcUgnctr ott -~urpore 
to anfturr tbort SlDbjtction~ of nnr ~Htafie o~ ~nctrtatntr 
in tJJt [taIut, £llltantitr~ Ol ~uahtr of tIlt arl)in« granttn, 
\D!Jicb alfo rupplir.s tbc ~tfttt$ fo~ want of rigbt 1ntlruc~ 
tion gibtll tlJt Bin«, in all ([afe.s tl1JJtrt be mar lawfullr 
mant a $~ant at tl:Jt ([Dittmon )Lam. 4 Co. 34- Bozun'~ ~are. Moorp1.S1I 

anti t!Jert i.s atlot!Jtr bttr general ([laufe itrtbt 10aUttt, 
viz. Damus prcemiifa adeo plene, a~ ti)tp art (I~ coulll be in 
tlJt liing'~ ~ann~, br DIS) ~~ttogatibt o~ otbettutfe."¥- Adeo ~ Ante. 
plene ate Opttatibt mo~n~,. Whifiler'~ Cafe, lOCO. anll tlJttt 
i£i aUa tbi~ ~(auft, Omnes terms nofiras infra fluxum & re-
fluxum Maris. 'qri,S true, tbtft [[lD~il£i Pra?mifIis pra-d' fpeCtan' Sid. I49~ 
Do (olloW; ftom mJJtnct it map be objrttttJ, '<l!:[jat tbep nti~ 
tiJer tlit) o~ COUHl btlong to tbt ~~tmtfft~; an"j) ailmitting 
It to be I'D, l?tt tut )Lam tuiU rtject tl)oft mO~b~, ratbt~ 
tIJa» aboilJ tlJt $~ant in tbat l1)art. 

1n tl)t ([aft of tJJt abbot of i' Strata Marcella, tIle Bing ¥ 9CO.27.b~ 
~rantti) a 9'tl3ano~, Et bona & catalla fclonum diCto Manerio 
fpetran'; nOID tUang!} Cucb ~bingg coulil not bt apptntJant 
to a ~ano:, rtt it \Ua~ tbttt alljullgtt'J tf)at tlJtp nin paf~. 
~u'b<l[bing~ a.s tbtfe tIlt $lng JjatJJ br bi~ 10~tro~a:; 

tibt, nnll Contt 'QLblng~ tut ~ubjtrt map babe bp ([ullom 
ct 10~tfCtiption 5 a.s Wtt,ft.s, &c. anil in tbi~ bttp <!taft 
'ti.s faill, '(!!:f)at tbtre i.s a <1tullom in Lincolnibire, tbat tlJt 
JL,o:il~ of tnt g(3ano~.s lball babt ~erthct )L,ann~, ann 'th1 
a trafonablc <1tullom; fo~ if tbt ~ta \UnO) tlwar tbt lLanb~ 
of tlJt ~ubjrct, bt ,an babt no mtcomptn'~, unltr~ be 
tboulll bt ttttitultt1 to mbat be gain~ from tut ~ta ; ann 
fo~ tbi~ tJJert art fomt gutbo~ltit.s, a.s ~ir Henry Confta-
hIe'S <!tafe, 5 Co. )Lan'O betU1ren 'i!Jb::\tlattr anil JL,0\1.!, 2 Roll.I~8. 
UJater £Watft mal? belong to a £@ano~: 

13ut no 9luilgment wa.s glbttt. 
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Moris rverJus Philpot in B. R. 

Rekafe by T"' ~<f ~laintiff a~ ~:rtcuto: to T. b:ing.(t an gction of 
an Executor J;0ebt againll tl)e ~efenilant, a~ ailmtniarato~ to 
~~f~re Pro. S. fo~ a Webt iltle from tlJe faii) ~ntellatt to tIle 191t1in~ 
:2 Le~in.2J • tiff',S '(te1tato.~. atlJe Wtf~ni)£l!lt pleail~, tbat ttt t01atntiff 
T.}onesIO!. re.leatelJ to 111m aU 18:eUt?ng illetrelS', &c. anb aU otbe~ tlJe 

Efrate of S. lstelr ileceafei), (tuts meleafe U.H'l~ befa:e ~~o~ 
bate of tbc [[{iU) to mbicb 101ea tlJc ~lainttff iletuurreil ; 
8ni) mbetber tbt~ iReleafe was a goon 15ar to tIle It'latn:: 
tift'S action, \1.Ja~ tue g}ttellion. 

Ex parte jJt was fatl) fo~ tbe ~Iatntiff, tl)at it \tla~ not; fo: if a 
Quer. Qtonufre releafe to tbe <Irogntro~ aU bi~ lRiglJt anb 'Qrttle 

to tbe lLanil~ of t!Je ~ogutfo:, anil afttt\tlaril~ Cue,S out 
<lE:recutiott .. ret be mar e~tenll the berv JL,anbs fo releafeil ; 
fo if tl)e Debtee refeafe to tbe j0tbto~ aU bi.l1 mtgbt ani) 
~itie h1bidJ lJe batlJ to bi~ 1Lanl)~, aUlJ aCterma$lJS get~ 
it j]utgtuent agatnft lJtm, be mar e~tcnb a ~oietr of tbe 
f81ut )J.,anil~ tv Elegit; ttc meaton is, b'ecaufe at t!Je '(time 
of t1jefe 11ieleafe~ gibetl, tber bail no ~ttle to tlJe )l·anlJ, 
but onll' an ~nceptton of a lRigl)t, tD!JidJ mtgl)t lJappen 
to tafte ~la,e in futuro; fo !Jere a 1Itelea(e l1r tlJe <ftecutoJ 
of tile ~ebt!'t to tile anminiftrato~ of tl}c 1F>ebto~, befo1e 
~~ol1ate of tbe mill, t~ not gOOl); bectlufe bp being 1uabe: 
cf:recuto~, lle lJab onlr rt 100tribilitr to be entitulen to tlJe 
3tellatof.s ~llatr, anb no ~ntereft 'tlU 191obate, fo: be: 
tltiglJt refnfe to Plobe tIlt W,U, o~ rcnounce tl)e <f~e,u= 

1# Gado!. totaJip- jJt it;; true~ a meleafe of aU ¥ Actions ban brett 
,R45· pl. 4· goot» br tl}e ~~ecuto~ bcfo~e 10Jobate, bec8ufe a mtglJt of 

action t~ tn !Jim, anlJ a i0ebt miJi'lJ conftll~ mrerlr itl 
itttion is tl]etebr biCcl)ar~eb; but tn fucb ~afe a metrafe 
of allllU@f ann title monlil not be goO)), fo~ tl)e laeafonfS 
afotefatlJ. " 

Ex pa~te lJ.)ut fo~ tf)r ~cfenbant it \l)a~ infifteb., (tl)at tbi~ iRrr: 
Def. leafr \lla~ a «OOlJ ~lta in 15ar., fo~ if a 1Releafe be mane 

br an fl~e,utot of aU IJt~ liiigl)t ant» qrttft to tlJe ~ella~ 
tof~ (fffate, anil ti1Cn tile <t~ectlto~ Cue~ tl}e ~atlr rr~ 
leafeb (a£l tl)c atunt.t1itlnlto: i~ fuel) in tbi~ <!tafe ) fO~ a 
:m>cbt bue to tbe ~eftttto~., t!Je lltdeafc" t~ gOolJ ; becaufe 
if be bab rccobereil, in tlJi~ <!tafe tl)e ~UlJgtneut tuna be 
de Bonis Tefiatoris, mflicb i~ tlJe "fubjett ~attcr., anti tlJat 
being rcleafelJ, no action can Ite again1t tlJe anminitlra, 
to~. Adjornatur. 
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Term. SanCli Mich. 
Anno. 28 Car. II. in Banco Regis. 

Piggot Leffee of Sir Thomas Lee everfus the Earl q 
Salisbury . ., 

Intrat' PaCch. 26 Car. 1. .. Rot. 609. 

fi - o· 

.- . ;9' 

I
~ (J);jrttmcnt fo~ 1FOttrtren ,ouCe~ anb fome ~ati)en~Warranty 

. in tiJe ~artlb of ~t. Martin in the Fields, tlJe jJurr where by 
finb a~ to aU but one ~oietr fo~ tl)t l)efenbant; Q~ d}fpJtrin~ 
fo~ tlJe otljer ~oietr, tlJer flub tfJat tlJeCe were fo~~ b aa Fi~ec 

. tucrl!' tlJe ~oufe~ of one Nightingale, llll)o lnas feifeb r! conce{fit 
tl)creof tn jfre, anll mabe a lLeafe of tlJem, tlllJt'fJ ,omdt fhall ba: 
menceb I Apr. 7 Jac. ret in 15eing. the Heir. 

~iJat tlJe llieberfion beCCenneb to Bridget lJi~ Jeaugl)ter Jones 68. 
ani) $etr, \l1i)0 tuarrieb William Mitton, bp \t1lJom lbe gab 2 Lev.lH~ 
a ~anglJter nameb Elizabeth. 

(tiJat upon tl)e Sj@arrtage of tlJe faib Elizabeth hlttlJ 
Francis tbe ~on of ~ir Oliver Lee, bl' lFine anb otlJcr ~et. 
tlemetlt~ tlJefc ~oure.G mere fettleil to tue. mfe of tl]e fail) 
Bridget fo~ lLife, tl)en to tlJt afe of Francis Lee anl» tl]e fail) 
Elizabeth, ani) tlJe ,etr~ on tl]e )BOil!, of tl)e fain Elizabeth 
to be begotten bl' FraI1(:is. 

anb fo~ Ulant of fuel) ~true~ to William Morton fo~ JLife~ 
anll aftetIDaril~ to tlJe rigbt ~eir~ of Bridget Mitton fo~ eber. 

Willialn Mitton anl» Bridget lJt~ mife~ befo~e tl)e (!J!~piras 
tion of Ule ~erm, lebp a 1ftne fur conceiIerunt to tmo crog~ 
nifre~, tulJerein tlJe Caiil $u~ba.nn anb [[life conced' tene~ 
menta prxdl & totum & quicquid habent in tenementis pr;rd~ 
cum pertin' fo~ tlJe J1ife of tl)e fain $u~bantJ ann [[life, anti 
tije ~urbibo~ of tlJem., tuitlJ ~~oclaluation~. 

IiLfjCl' finil tuat tbc J1etIre fo~ ~ear~ atto~nelJ, anti tl)at 
tl)e 1ine n)U~ lentell \\la~ ill 'itrutt fo~ t\le <fatl of Salis'­

bury~ 
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bury, ,1nil tlJat b£fo~z tbe 1firtt jIDap of February b:foJe tlJz 
gerton b~oug~t be entreil bp tlJe Wirettion of tije t!i:tto 
([o!jnlire~., ann clJat tJe U.H\~ fctfetJ prout Lex pofiulat. 

~!Jat I Fcbr. 7 J ac. ~ir Oliver Lee, Francis Lee i:Jtfi ~Olt 
ann ~ftr, ann Eliz:lbcth iJi~ [ZLlif?., \Villiam Nlitton ann 
Bridget bi~ [[life, hp Wargat" ani) ~alz conner tile ~~f~ 
mt1fe~ to tue cearl anll ijt" t~eir~, tut)itu \l}a~ enraUen itl 
Chaf1c(;ry, in hJ{JtciJ Wrell tljere b.Hl~ a [[Tarrant!' againtt 
~ir Oliver ann 1):f5 ~cir~. 

QIl:)at in tiJe fame flrerm, viz. Oaab. Purihcationis, \Villiam 
lvlitton ann Bridget btf5 [[life, lebielJ a ~tne Sur Conufance de 
Droit come Ceo, &c. to tl)e Clear!. 

'QriJat Francis Lee WU% ~Otl ann $eir of ~ir Oliver Lee. 
'<ti)at ~ir Oliver nnil Elizabeth iliell in tlJe JL,ife4ime of 

Francis, an1l t!lat Francis iltell lea bing lffue ~ir Thomas 
Lee, tiJe tlO\U llclIo~ of tije 101ainttff. 
~bat tlJe/ Warrantt' llef,enilcn upon !Jim bctng infJ~ri~ 

table to tlJe <fllate atailt 
'([:bat tbe <ll:tl:ate of tl)e Ofarl of Salisbury befcenbeb to tl)e 

p~~fent (futl, mbo \11a~ tlJe ~efennant. 
QriJat ~ir Thomas Lee cntrett antt matte a )L,eafe fo~ tl)e 

)LelTo~ of tlJe 191ainttff. 
~lJe~uctUon upon tbi~ ~pecial dtet1:Jict \lla~., gjf bp tlJe 

1fine Sur conceiferunt {ebiell, 7 Jac. tlJe 4fftate l.UlJiC:i) tlJe $U~ 
banil ann [[life ball in ~oadIion onlp paffett -: ~: tulle:: 
tl}et tijat anb tbe cftlate fo: ~ife, hJl}ic:lJ tlJe $u~banll 1)ab 
after tlje '{!rail (pent, paffell lilie\Dife-: 
~f tfJe latter., tlJfn tt)ep paffcn mo~e t!Jan tlJep coull) 

lamfuUr grant, becaufe of tlJc gjnrerbentiotl of tlJe 4fl1ate 
'([ail, ani) tl}cn tlJi~ :fine \tJ~ouglJt a * tJifplacin\l o~ ilebz~ 
fiing tbf <ll:ftate of William Mitton fo~ llife tn 1lieberfion~ 
anb turnti) it into a RiglJt; anll if fo .. tlJzn tbi~ c0UattraJ 
[[tarrantp of ~ir Oliver Lee \niU ncfc:rnil on ~ir Francis, 
nnll from lJim to tOt ~laintiff, anll will bar bi£S <rentrr; 
but if tbt Offtatc \Da!i not illfplaccll anll turneb into a 
lRigl;lt at tbt 'Qrune of tl)t [[tarrantp, tIlt" tIJt ~eir if5 not 
b41rrell b!, fbi~ collateral marrant!' of bi~ .anctlto~t 

~bi!i ([afe wa£i arguti) br ~trjtant Pemberton fo~ tIJt 
~Iainttff., ani) bp ~tr \ViHiam Jones tbt .atto~ncr $tneral 
for tbt ~tftnnantt 

Ex parte gnll fa: tIJt ~laintiff it tllaiJ Caib, ttbat tIJig ~ine paf~ 
Quer. feb onlp tbt <effatt mblcb William Mitton ann I)i!i [[life 

flail in ~Offt[lon, anll no otber., anll tbtrtfo~t Uio~littJ no 
~tbtfting:; anil !Ji~ atafon~ wtrt: 

z I. ~tfclJ 
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I. ~uclJ a ~onftruttion feetn~ moil agreeable to tlJe 9Jrt~ 
tention of aU tiJe ~arti£~ to tlJe fine. 

2. ~t tnar \tl~U aanll tuttI) tl)e JI;lature anll tlJe mO~b~ of 
tl)C fine. 

3. ]t mill be moll agreeable to tl)e 9!ubgmettt~ ann ~pi~ 
nion~ wlJid) lJabe fo~metlr been giben in tiJe hlle ([are~. 

ani) a~ to tbe :Jfita of tlJefe, 'it mill be nec:elIatl' to con~ 
fiDet \lJijat mill be tlJe ffffert anll ([onfequence of lJ.,ebritlg 
tlJi~ 1Fitlc, botiJ on tlJe one ~ii)e aull tlJe otter. ~t cannot 
be nentetl., but tiJat tlJere ma~ a ~urclJafe· inteni)cll to be 
matH~ unilcr tbt~ fine .. ann t~at t!Je ~artie~ \litre n.nUing 
to paf~ amar tl)cir ~llate \tlitfJ tbe leaa: ~aiattl tJ}at migl)t 
be to. tbemrelbe~; t~eitlJer can it be ilu8gineu tlJat tter in~ 
tell11rll to i:!efeat tlJl~ 1f)urdJ8fe a~ foon 855 it UH1Z nla'Oe~ 
\nlJictJ tiJ!!l? UlUa tlo if tlJi~ fine \uo~li~ a 1Fo~feitute; fo~ 
tijtn be in memain1Jcr in ~ail i~ entitulen to a. PJcfcnt 
<fnttl', ann fo tlje <lCtlate~ fo~ "/Life ml;Jicb tlJe Waron anll 
:!feme ilan are loft, ani) tlJcre \Da~ a ~olTibtlitl' alfo of lo~ 
fing tije iSeberfion in :jfee, wtJieij tbe QIenant in ~ail af~ 
ter i}i~ <lttltrr migiJt gaue barren br a <ltommOll lliccoberl'. 

gnn bail not tbe i0attie~ inteni.lcl) onll? to paf£S botlJ tlJe 
(JJ;{fate~, 1l1lJt'lJ tlJep la\DfuUr migllt paf~, mbl' bib tiler 
leur tl)i~ :jfine fur concefiit? '<!l:fJep migbt l}abe I~bien a fine 
fur Conufance de droit come ceo, &c. anll tl)at lJail been a 
~tffeifin. 

16efii)e~, \t1lJat ~eeb \\la~ tbere fo: tbern to mention aUl! 
<eftate wlJicl) tlJer !Jab in tbere ~oufe~, if tte!, ball intennel) 
a IDilIciutl: 15ut tbiS being none, fucb a QLonftruttion i~ 
to bz maile a~ luat' fuppo~t tl}e lntcnt of tlJe 10artte~; anll 
it WOUU) b" bert' unreafonabIe, tgat m!Jat ms£) intenllen to 
p~eferbe tbe (JJ;ffate tbOttIn now be abjuilgeb to 1l1c~lt a ~if~ 
{etfin fo a~ to fozfeit it; nub fneg a IDilfetfin upon mlJidJ 
tbt~ coUateral [[{strantr (baH operate anll bar tlJe (fftate 
ttl laemainiler. 

ann tlJerefo~e no lttO~e lball paf~ bl' tlJi)1 tjfitle tlJan 1UlJat 
latufuUp mal?; anb ratlJer tlJan it mall be contlruett to 
too~li a [[1ron(t., tlJe cfftate mall paf~ bv frattion~; fo~ 
lJotl) tlJe cfftate~ of William Mitton fo~ llife are not fo uef: 
cetTartll' joineil ani) unttell bl' tl)t11 fine, tlJat no lRoom 
can be left fo~ fucl} a <lronlltuttioll. 

2. ~u'lJ a <1rontlrucdou will not agrre 1.nitl) tlJe ~ature 
ann [[to~b~ of tbi~ 1ftne. ''<!l:i~ true, a fine a11 it i~ of tlJe 
moil folemn anl) of ttJe greateft autlJo~ttl', fo 'tiss of tlJe 
greateft 1fo~ce anll <ffftcacp to c:onbtr an <fftate .. antt tlJe 
mot dfeauallFeoffment of JRe,o~tt mlJere 'ti~ a 1feoffment~ 
ani) lifieUllfe tl)e mott eftectualll\eleafe 1lll)ere 'tifl to be a 
llieleafe. ,~t,) 

15ut 
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~13ut on a bare ggrrentent UH1'D£ in aliDU% bct~Jj:;rn t~;z 
ige~nGn?:iant anti 'fttenant at tiJe ~[tr., fifzli blawn np tilcrz., 
tlJ£ :iull~e~ totU alter fHt~ nClenb fue'!;J jfim?£5~ if tijcj? iJill 

24Ed. 3· 36. not tn aU 'Qti1in~~ anri.'ct~ tlje jintcndDil of tljr ~.0a~ftCi~" 
Poflea. '~i~ agrrei), trat :$fine% can li'oHi a ~iffeiun u11Jrln HJzr 

cau babe no otlje'( ~nterp~etat'(jn., fi}l i f ~enant pur auter 
vie ICbr a :jfine to a ~ttE; ng,er fO: ~)i% own 11tfe., 'n~0it: D~£ 
than fU(jJ a ~ensnt ,oaUl 1)0, becaufe ijifJ Cfftate \tJn~ Dll:: 
tin~ ti)C lLife of r.nott)£i:., anD no longer. 
~o a 1ftne Sur Conufance de droit, &c. ir£?plii?~ f! 1['ec, \'1}r~iclJ 

bein~ I.cbieil br SUr one 'Wljo l)s~ but a particular C2ftate 
miU t1ta~e a Wfffeifin. 

'l5ut tiy!£) fiine Sur conceffit, bu~ been atwf{,P% tafien to be 
tlJe mort $att1tler~ of aU otiJ2r~, ani) can be compEn:£i) to 
notl)tng clfe tijsHl a (jp~fH1t of totum fiatum fuum & q1..~icquid 
habet, &c. br \l1ijiclJ no \lto~e i~ grantci) tgau trlJElt tl]e 
(l!o~niio~ bail at tt}c qrime of tlJe $~ant, ant! fo it 1)8tij 
been al\Ual!~ conffrllci). 
~nbeen tl)ere i~ fl jfine Sur conccffit, \tlfJicb e~p;effe~ no 

lfftate of tiJe $Janto~, antl tiJi~ i% p~operl2 Icbitll up ~c~ 
nant in jfee o~ ~ail; but \11ijCtl particular '€:cnantf) paC£) 
Oller tbcir febcrtd cffhlte~, tiJep {tcncrGill' grant totum & 
quicquid habent in Tenementis prxdittis, !nin~ bar C~t:~lrHl% 
to e~p~eff5 \Ul;J<it cfnate tbel? qail tllcrein. 

[[{ten tbi~ fin£ Sur conceffit UHt~ ura inbent.zb,) t~e ']Ulig;i',~ 
in tlJofe Dar,S lrolieil upon tl]C [(I1ozti~ quicquid h8bent, &c. 
to be infrgnincf!tlt, anil fo~ U]llt )Heafon ttl Anno 17 Ed. 3.66. 
tl)er mere refufeil ! (tne ([are \l1SZ ;(£\1)0 ~u~tani)f:) fini) 
tbeit [[tibe~ lebieil fuclJ a ~inc to tlJe ([ognifec., sntl tlJere~ 
bp ~rantei) totum & quicquid habent, &c. u)t;icij [[io?iJ~ luere 
rej£cten., ann tlJe ~ubge wouln not paf~ tbc finc" bccaufe 
if tl)e 10artr ban noti}in~ tn ti)c )Lani)., t!J2U notijing paf~ 
fen; anil fo i~ 44 Ed. 3· 36• lBr tul)tcu it appear~~ tt)at tlJe 
gjubtlcfj in tlJofc ~imeg tlJougiJt tiJefe 1fttle~ nib paf~ 110 
mo~e tlJan mlJat tbe Q!ogn&ro~ ban; an'll fo~ tlJi~, tl)zre 
arc SI@ultitube~ of autiJo~itic~ in tIJe YC~1r-Books. 

~o\tl tbefe mO~j)~ cannot l}ab2 a $.'igniucation to etllarg;c' 
t}Jc (ft!ate grantelJ, tlJfl? fetbe onlp to e~plain n'l1:}at 1Ua~ 
intenben to paf~ ; fo~ tn tiJe ([aCe at tlJe 113ar, if rije <1D~ant 
bail been totum & quicquid habent in Tcnemcntis prxdiCtis~ 
tlJcre \\lontil lJabe been no ~uet1ion or tlJC <f1late Q;rantctJ; 
but tlJe (ltognifol~ 1)<tbil1g gtanteb 'Tenementa pr<rdicl:a, tfJqt 
frem br tUl?fc fubfequrnt [[ioltl~ to recollect tflclnfctfoe~, 
viz. Totum & quicquld habent in Tenenlentis pra;diCtis~ , 

Objett .. 
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Object. )But it mal:' be objectttl, ~Jlat tbe JLuutttltion of 
tJJt ~ctatt, viz. durantt! vita corum & altcrius corum diutius vi­
vcntis, U10~1i~ a ~drtian, btHlufr bl' tboCe mO~ihl tUlo 
~llt~tr~ fo~ )IAfe par~ entire tn 1l)OtICttlOtl, whereas tn 
ttutb tbtre Ula£t but onr ~tlatt fo~ Jl,ift of t!Je 1~uGbanti 
1n leoll'drton; anil t!JcnfOlt tlJi~ \thl~ mo~e tDau tbt)! 
couln grant, b:etlufr tfje cfftatt ~atl came berwern tJ)e 
~t1atr Ulbic~ tJJt ~usbanl) ani) mife ban fo~ tJJdr )L.,ibc,;t, 
anti fo~ tIlt ~utbibot of tJJtm, ann ibt q,eftau mgle!) tUt 
~u~bann ban fo~ bi~ OUln llAft. 

gun tl)i~ i~ farther tnfo~eti) b}? tDat litult itt lLn\U, That 
Efiates fuall not pafs by Fractions; fo~ otbrrwife tberr can be 
no tataeOn \Utr iijlep O)ouln not t()U~ par~. 

Anfw. lBut tr-i~ iRtl1e i~ berl? falliblt, anb not fo mucb 
to be ttgarileil: "(ti$ trut., tbt mult i~ eo far atlmlttcil to 
be truc, mgere mitbdut 9lncotluenitncl? efaatt~ rna)? par" 
witbout ~raction; but tnbtrt tIJtrt is an ]nconuenicncp 
it tunp be birptnilti) witbal, it bring fncb an 1nconbt~ 
nirncl? as mar apptar to tJJt ~utJgt~ to m~ltt tqt ttbin~ 
gtauutl to go con.trarp to tlJt 9lnunt of tbt ~attitS • 

.anti fllat rueb 1nttrp~ttat1onS babt bren mabe., agrre~ 
11lttb tIlt ,ttbirn meafon p~opofttJ in tbi~ <tafe, viz. 'Ql:bat 
it gatb ttetibttl ~ounttncU1Ct br jlUtliCla! ~pinion~ anll 
~tttrmlnation~ in fOlmer ]Ubgnttnt~, 14 E. 4- 4. 27 H. 8~ 
23. I Co. 67. Bredon'~ Cafe, tuillcb \Ua~ tbu~: ~cnant fo~ 
lLift, iRtmaintler in €atl to A. 1R.zmaintltt' in 'Qtail to B. 
~enant fo~ Jl,ift, anti bt in tJJt utft JRtmainlltr leb1£1.1 a 
~tllt Sur Cognifance de Droit come Ceo; 'ttua,£i a1)jui)gt~, 
th&t thiS \1Ja,a no Difcontinuance of titl1tr of t!Jt JRelnaln~ 
il-er~., 11tCauft tad) of tbem gabe \1.l[Jst ~bt ntigJjt latufuUr; I·Roll. Abrd 
viz. r;r:'le artnant fo~ Jl,ift ursnten bj~ ctftau, ann tut JS.e, Lit. I. Pl.4.· 
mainlltt~~an patTttl a 1fre<~imple ntterntinablz upon biS C In~ 4r'i ". <e1late {[all, anti ptt tEleb of tbtir CJ1;ftate~ were ilill nibiocil. 4~~: a ~ \ 

®n tIlt otlJtt ~int it \thl~ faitl, atbat in aU ~aft~ robtrt 
tbt 10trron tubo JJatb a particular cfftate tate,;; Upon IJim 
titlltr bl' 1ftotIment in Pais, o~ bp 1fint, Ul~}iCb (s a jftoff~ 
ment en RecoHl., to grant a nreater <Jeftatt tJJan I}t batb 
( n~ in tbt~ ~art t.£i tlone), tboug!J potIibl}? tl)t <reaa tt of 
tbt <If)~antre rna}? betermint btfo:e tbat of tbe <5!anto~., 
fet 'tl~ a Wlfplacing tlJt lRtberfion; a~ if a m3an IJa~ an 
(ffttltt fo~ tirtn lIAbe~, ann tttaIit£, a <l3~ant fOl tbe "!life of 
anotbtr; btrt t~ a ~o[ibilltr, tljat t!Je Cftfnte wbidJ be 
grantttl mar be longtr dJan tbt ~tlatt bei)sn in tbi ([t}il1f} 
nranttlJ, becttuft one ~an mal! rurbibe ibe len, ani) fo~ 
tbat larsfon ?tl~ a Webttltng. 

I .1n tbi~ ~afe., tbe C!Eftau \Ubicb tIlt ~usbann anti [[1 if: 
IJr~i), i~ to be ,ot1rtbtrt~. z. Wljat tbel' granteo. 

Q gnn 
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gntJ br comparing of tbefe tocret(Jer, it will appear \Dbe~ 
tbcr tbrl? granteb mo~e tban tbtl? tail t arhe $u~banil 
aall mife bab an ~aate fo~ tbe )Life of tbe rolfe, ani) (a,f~ 
fer tbt cn;llatt~Qtatl) tbt ~u~banil flab an €ilatt fo~ !Jl~ 
own 11Afc; nOID t!Jel? grant an <!Eftate fot tbt )l.,tfe of tbt 
~uSbanil aUl) roLfe, anb tbe ~tlrbibtJ~: [[lnat t" tbj~ but 
cue entite <!Ellate in 10offtffion; ~o odltt jJnttrp~etatioll 
can bt agrreablt to tbe ~tnft of tbe mo:b~; fo~ if it ball 
bren granteb acco~tJing to tbe true ~llate Wbicll escb ball, 
tben it fb/.oulil babe bren, ftttl fo~ tIle Jl,ift of t!lt [[hfe, ann, 
aftcr tbe fiCatl fpent, tlJen fa: tbe )L,lfe of tbe ~u~banil. 

flCbe l1cJt ~lJtng to be confitJercb is, [[Iberbtt tlJe (!J;ftatt 
{ball paf~ entire, Ol br ftactionS '1 gnll as to tlJat, 1 nren 
far no mo~e tlJan onll? to Quote tlJe gutl}o:itl? of tlJat gJub~:: 
tnent giben in Garret alzd Blizard'~ Cafe, I Roll. Abr. 855. 
hlbicu i~ O)O~tll? tbu~, viz. Q!enant fo~ "lLtft?, lRemainiler fo~ 
JL,ifC., 'memainber in ([ail, mnuainbcr in fre to tlJe ~enant 
fo~ llAfe tn 11iemainner; tlJt~ ~enant fOJ )Life in1lientain~ 
bet lebie~ a :jftne come ceo, &c. it \tla~ anjubgeil a :jfo~feiture 
of lJi~ <fftate fo~ Jl,ife, fo tlJat tlJe lRemainber g@an in 
~ail mi~1Jt enter aftet tlJe i0eatlJ of tlJe ·'Qtenant fo: Jl..tfe 
in ~o1TelIton ; fo~ it lbaH not bc intenbeb tlJat IJe patTen 
l)i~ <ttlate bl? ~raction~, viz. an <ftlate in taematnber fOJ· 
JJAfe, anb a 1ltemaintler in fee <f~pettant upon tte <ftlate 
(tatl. but one entire <ftlate in ~oadTion ; anb 'ti~ not lilte 
tbe autlJozttr tn Bredon'~ Cafe, fo~ tlJere tIJe <fllate COl :t1ife 
ann tlJe <!Eftate~atl (oUomeil one 8notlJer. . 

~e~t it i~ to be conabercb, imlbetlJet after tlJer granteil 
omnia illa Tenementa, tlJe CubfeqUent mO~b~, & totum {tatum 
fuum, &c. nO not come in b~ 'Wat of lRetlriction, anb qua~ 

. Hfr \1ilJat ment befo~e. 
16ut tlJofe fubfcQuent mo~b~ are placeb tn tlJts fine, 

not. br war of 1lieftriction, but of accumulation. 
L' ~n Littleton, SeCt. 61 3· 'ti~ raiil" ~hat if ~enant in ~ail It. HI)' .)) U y 

Q;tsnt£s a lJi~ <!Eftate in tlJe t[el1ement~., Habendum aU llt~ 
arnatt, &c. tn tlJi~ €afe tI;Je aUeum lJatlJ but an <fft.ate fo~ 
tiJc "lLife of tlJe ~cnant in ~atl; anll "ti~ obrerbable., tlJat 
totum fiatum in tl:)e <Ji':afe put brLittleton, t~ botg in tue 
19l£1l1iffc% ani) tl)e Habendum: lBut if jj tuiU grant Tene­
menta pra?diCla itt ·fbe ~~eluiffe~, ann tlJen malie anotlJ£~ 
l1ilnitation in tlJ~ Hab;n?um, ,tlJerc totum fiatum & quicquid" 
&c. can mafie no lRellrlCtton; If It QJoulil, it tutU {poil more 
Ql:on\)e'Fance~. 

1t i £s agrreb, ~bat if tbofe ~[tolb~ bab bren oluitteb in 
tbt~ ([aCe., tbrtt br tlJi~ fine t!Je meberuon wouln be iltf~ 
plaCfi); anb tljercfo:e mud} mngllt i~ lail) upo'n thefe 
mOJb~ to rJpIatn tl)e ~fantng of t~e l1>artie~ tlJercJJv, 
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ann tijat wiJen tl)CP granten Tcncl11cnta prredictCl J tijer meant 
totum fiatum, &c. 

JBut llcre tf5 no (jj)~OUtl~ fa: Cucb an ~nttrp~ttation j 'tir> 
an entire ([)~ant of tije l!}oufe~ bp tbe [[lo~lJ~ Tcncmcnta 
prxdiCta; ani) tiJe fubfequentmo~b~ fball neber be alloUlell 
to rna lie fud) a meariction ll1i)iGiJ fi)all oberti)~oU1 tlJC 
frame of tlJe wren. 

gjf a g@an b.1l)o lJa~ no (f.tlate in tbC )L.anb parre~ it bt! 
1JDrel'J~ tl.Jif5 lbaU mo~Jt againtl IJiut br t~ar of <fftopprl ; 
ann tlJefe [[lo~nf5 TotU1ll & quicquid, &c. \ni)ten are ufual 
,tn aU ([onbel?ancn~, tbaU luafie no Alteration of tue 'iLabJ ; 
fo~ if (uciJ <ll':onftrurtion lbouli) be luanc of t}J(fe ([lo~ll%j az 
lJatlJ been objettei), tlJen tn aU Ween~ 1tlbere tiJel? are in~ 
fertell, if it lJappen tuat tlje ~artl! fJatl) no <fftatt, o~ a boil) 
<fttate, notl)illg paffe~; ani) tl)rn <ltobcnant£;, CJ];aoppcl~, 
ant) ®larrantief5~ mouli) be no ~e(:uritie~ In tl)e )1..,aw. 

2. ~J;Jefe mOlll~ TotUII & quicquid, &c. come in a i)itliuct 
([laure of tl)e <l5Jant; tl)e p~ecellent [[to~ll~ are, Tencmcnta 
pr~diaa & totum Statum & quicquid, &c. reddiderunt, \lliJidJ ate 
Qt\Uo 10art~, a <l5~ant ann a mcleafe,. ani) lJabe no Wepen~ .. 
banee upon ead) otlJer, being tltftintt «laufe~, anll tlJere~ 
fo~e tlJefc [[to~l'J~ (baU ~ot be aur JReilrictiotl of tl)e fo~mer; 
but if one ~lau'e be carriei) on t1.1itiJ a ([onnerion, ,to ass 
'tt~ but an entire ~entence, in {ucU ~afe a Wan luat! re~ 
llrain eitl)er general o~ particular [[lo~tJ~. Hob. I 71.~ in 
Stukely a1zd But1er'~ Cafe. 

3. atJmttttng tl)ere mo~tJ~ ate a Jlieffrittion of tlJe fOJmer, 
~tt tlJe\ qfttate i~ fo limiten, tl}at if tlJe firif mo~tJ~ mere 
out of tl)e ~afe, tlJi~ later <ltlaute l)e faii) \Ua~ Ctloug;!J fo~ 
lJi~ ~urpo(e, fo~ tbe <I5~ant i.~ not tlJe uCual [t[lO~i)% br 
tlllJiclJ Qf(tate~ paf~, viz. Efiate, Right, Title, Interefi, but To-> 
tUlU & quicquid, &c. fOt ti)e llAbe~ of tl)e <I5~anto~~ ani) tfJe 
~urbtbo~, \l)IJtcb tbe\ll~ tlJat tl)er toolt upon tlJemrelbef5 to 
grant fo~ a longer ~ttne tlja" tt)er batJ in ~o!fe1Ttotl ; if 
tJ;Jcr ban oull! gtalltCi:J it f.o~ batt,) tljctt '11Abe~, tlJcr migl)t 
.I)abe Conte colourable ~~etCtlcc. 

4. 'Q.Ct~ apparent ftont tlJ~· ~Iauf~ of tlJc Warratltr1 ti1at 
tfJe tjlntctlt of tlJc 10artie~ 1l:ltl11 to grant an (!Effatc e~p~ear 
in ~offeffion fo~ tl)e )IAbe~ botiJ of tlJe ~u~bani) ani.llJi~ 
mire; fo~ 'tt~ tl)at \1llJicl) tlJc <t5~a''"tre man lJon), &c. burtng 
tl)eir J1ibC~ anll tue longetl l1tber. 

Objea. (!LlJe ([aCe of l(. Eufiace a12d Scaven l1a~ been objcttell! -¥ zltol.A br, 
· (!i~ tcpo~tell in 2 Cro. 696. mlJiclJ i%, felue~<tObett attil A. 36, 4°3. 
are 91otntcnant~ fo~ )Life~ tl:)e $u~bann anll mife leill! a 
!Jfine to A. tlJe otber ~ointenant, ann grant tlJc lLtann ani) 
Totum & quicquid habent, &c. to'tf)tm ll'tin~ tfJe lL"ife of tlJe 
mife tottlJ warrant}!, tl)e mife rutbtbcfj A. I)e); <Irompa~ 
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Ulon: gl)jubgebj tl.Hlt tbefe [[io~n~ Totum & quiCq,ui? O)all 
not euure bl? Wal? of <1D~aut ann ~eberance of ttJe ~louttur~ 
of tlJe Sj@oietl?; fo~ tlJen tlJere mouln be au {JDccupancl?; but 
tiJcr ate lReftttcrtbe oull! to tue €-ftate of tlJe(Uife, anb OJaU 
enure bl! mal:' of llieleare to A. fo tl)at after l)iS ~eatl) be 
in lReberfionmar enter. " , , , . . 

Anfw. 1t wonli) not be a ~uethou tn t{Jat ~afe., 1.tlljetl)£f 
tl;efe mO~i)S were 11leftricribe o~ not, fo~ "otbing 1lla~ 
grantell but 1;tllJat ltti!lbt la~fuUl! pars, ~iz. lluting tl)e 
l1tfe of tlJe mife tlje otl)er ~ptntenant ~ uettber 1t1a~ ttere 
an}? ~ttCr£5 lain on: tljofe mo~n~; fo~ ~~. 1ufttce Jones; 
iDl)otllfJfj a lLearneil g@au, ann repolten tije fame <lkafr~ fole 
55. iJatlJ mane no £@ention: tlJereof., butlJatlJ mlJoU!' omit~ 
ten tlJofe ~lo~bS, \l1lJtdJ I)e mouIll not I)abe none if tlJe 
([are ball lIepennen upon tlJem. 

2. Obje&,. Jae~tj tlJe fo~m of tlJi~ fine lJa~ bren objectelJ; 
~nil a 10~eceiletlt \l1a~ eitel), Rail.Entr. 2.41 • \tllJere (ncb a fine 
1llaSlebieil, ann nQUJing patTelJ but fo~ tl)e Life oftlJearonufo~. 

Anfw. )But no autiJo~ttl? can be p~onu,elJ, wljere a ~atl 
ilJat iJatJ an ~aate fo: JLife in tsolfeitioO', ann anotlJer til 
lRemairtltetj anll grantelJ b~ tlJe fame mO~b~, a~ tn tlJilJ 
crafe, but tlJat it tna~ a 1Fo~feiture. . 

J. ObjeCt.,. ~fJat tlJe JLattl tlJtu not malie a 4tonlfruttiotl td 
iuolli a mrong., ani) tlJerefo~e if ~enant f01 lIAfe grant 
'generaUp fo~ lLtfe; it (ball be tnterp~eteil nurtng tlJe :fl.,ife 
'I)f tlJe <l1):antoh, - , .. 

An(w. '(!L:lJat ~a(e lsi tnitfJout e~p~ef~ mo~b~, Ol tbe\1litt~ 
nnl? (titue fo~ 1t1lJitlJ tlJe ([;~antre fball iJabe tijr ~bing 
«tauteil; anti tlJerefote tlJe J!..,al1.1 reftratn~ it to tIJt lLift of 
tiJe <l5~anto~, bectlufe it totU not mafie [[to~n~ 1l1bicIJ ate 
banbtful anti of iuctrtain~ig,niftcatton to lJo anl? [[1rong: 
:l5ut \l1lJere tljere are e~p~ers mo~il~ as tn tlJi~ ~afe, no 
otlJe~ ([Qntlruttion can be malle of tlJem~ but tbat an ~~ 
ftate in 10otTCffton \tla~ tlJerebt' iJltenlleil to paf~. 

4. ObjeCt. -ar:~at tlJiS fine anb <f5~ant mu1J. be contlruelJ to 
enure a"o~iltng to tlJe 1ntent of t!Je 10attle~, ut res magis 

·valeat, anJ) tl)ep ueber intentleil to mafte a fo~fettutr. 
Anfw. cttttainll! no ~au tber intcnnctl to malie a 1fo~= 

feiture of lJt~ own <!GRate, tlJofe ate gcneraur tlle~ffectS of 
9lgno~rtT,e, ann not of tlJe mill, a~ tl)e ([afe of Gimlet and 
Sands, Cro. Car. ¥ 391 • h;lJere ~enafltin fre malie~ 8 feoff~ 
ment to ~\l10 to tlJe [lCe of lJimfelf f6: JL,ife, tl)Ctl to tlJe 
met of biS mife fat JL,ifc; lRematuilcr iu(!atl to bi~ ~Oll 
~ntl 1geir, mtmainncr to lJi~ own riggt ~eir~; anti after, 
hlarbS be mabt anotlJtr 1ftofftttrnt to Smith\1litij [marrantp; 
tbe g@otl)er anil ~ori join in: anotlJer ftofftncnt .. si)jungctl 
tl)at tl)t~ mas a jfo~ftttute of lJet ftllate fo~ )!..,ife, t~ou~1J 
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ll)e gab no ~ottce of tlJc mat!antl! maile br ~~~ ~u~banil; 
fo~ tlJe feoffment maile br lJtm \tla~ a 10ubltcfi £let uport 
toe lLano, anil rue ouglJt to gabe tabetl ~otice of it; ani) 
tlJougb ~r lJe~ jotQing ,in, tlJe feoffntent \11it.b bet ~on, rue 
bib not lntenil to fo~felt ije~ Clettatc, ret tije :!Gam ailju'Oge~ 
accO~billg· to\tlbat if$ bone : lOut in tlJe ctafe at lear, tlJe 
9\ntention of tlJe ~attte~ mal' be coU~cten br tlJe get ilone 5 
anb tlJere ir; gt,eat Beafon to p~cftnne, tl)at tlje ~attte~ 
tlJetebr inte.nbeil to ilifplace tbe JReberuon; fo~ tlJe $nf:? 
banb jotning in tue jfine, attn in t!Je matrantp, if it 1\1a~ 
no J;eebefting., tlJe martantr i~ of no <Ufe. 

all0tbet $lDbjertton lJa~ bren on!,)! mentionel'l; lni)tdJ i~~ 
(tlJat ailmitting tlJt~ O)ouU, amount to a Wlfplactng, if 

. tlJe «fiate bab been ttl ~o1fefrion; ~'et tn tl)i~ <!rafe it tuoulti 
not, becaufe it l11afj p~ebenteil ill' tl)e :a"eafe fo~ ~ear~ in 
'l6eing. i • ,<, 

. ~ut tlJat cannot btnbet tbe (frecution of tJ;Ji~ fJinc; 'ti~ 
a fillt fur conceffit; \tllJiclJ if) <t~ecuto~l? in it~ ~atute, ani) 
botb not pafz anl! (fllatc, o~ tane anr ~ffert 'tin e~ecuten; 
anll fo jr; tl;Je.15oofi; 41 5. 3· 14 b. . 

')5ut in tl;Jt~ <leafe tl)e lFine \Ua~ e~ecuteb, 1xll}icl) mal? be 
ill! ~a:tter in Pais, ,as weU a£S br Scire facias} ann a~ to UJif) 
~urpoCe, 1Ual? be e~ecuten bp tlJe <!fntrr of tije <lLonufo~, I Rep. Jb6~< 
1.l.lttl;Jout fUiug out anr <!C~ecuttont 38 Ed. 3;, Brook Tit. Scire Dyer 376. b. 
Facias 199. '.' .' . 

9Jf tbere ban l1re)t a 1l:ine e~ecutelJ, tlJete \1.1onln babe bren 
little JE)oubt left tn' tlJl~ <tafe; atli)" .bp tlJe atto~nment o( 
tlJe lLeffee fo~ '~ear~, it mua be 8nrnitten ttlat tlJig 1fine \lla~ 
t~e,uteb,a~ 8 Ed. 3. fo1.44- fo~ a 1ftn'e. of a. JRetlerrton mal? be 
£~e,uten to aU 10urpofes bl' tbe attornment of tlJe JLeffre fo~ 
'lPeari1; anb if fo, \tli1£tl a ftne ~~ecuto:l' if$ once E~ecu'tei1~­
'tifS ar; goon a~ a fine fur Conufunce de droit come ceo, to 
malie a :1fo~fettute of tlJe particular ~llate. . 

[l[tbcre a ,feoffment t~ luane, anb a lleafe fo~lPear~ t~ 
in: 15eing, tl}e feoffment t$ not goob; beC8ufe tn fttclJ ([are 
tbete 1ttUll be a p~efetlt at-ranfpofitton of tue ~aatc, U1~i'lJ l'o!tea,Moo~ 
i~ lJinb~eb b1' tl1e )Leafe. _, and Pitt. 

:l5ut in cafe of a 1fine, mlJicl) i~ a :jfeoffment upon me~ 
,o:~; a l1eafe fo~ ~eat~ i~~ no 1ntpciltl1tent o~ i9trplaciti~ 
of tbe 1lieberuon; fo~ if ~enatlt tn ~ail, ~~llectant upou 
a lLeafe fo~ Feat~, leb1' a fine, 'ti~ n ~if,ontilluance of tlJ~ 
flCail.; . a nil. n r twitUfta nbing tlJi~ J1eafe;' tlJe :1fin.e fJa~ fUti) 
all @peration upon tlJe 1rrrelJolil., tba~ it bifplace~ t!Je lRe~ 
berfion in fee. Co. Lit. 3"'3 2 • anD tl1erero~e if a l1eafe foi 
~ear~ p~ebent~ not a jE)rfcontinttancc, it tutU mud) Iefll 
lJinner a wtfplactng in tlJi~ atafe. . . . 

15ut no jJungment \\la~ giben now i1l tbt~ <tafe; Cltlotber 
g@at, 
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gearter betn~ nebatel), tul)etbcr tlJe ~Iait~ttff coum ~ab~ 
j}ulJgment, becaufe pc tua~ barren bl' fue ~tatute of )1tnu,: 
tation~; fo~ it nin not appear tl)at lJe lJail been in J&o[ef~ 
fion fo~ '(!J:wcUtr 11?ear~ pat!, anll tlJe rllerilict iJatlJ founn 
all}! Qtlaim, o~ tl)at tl)e 101atntifi 1\1a~ ll1itlJtn tl)e ~~obtro 
of tl)e get. 

Waterfield ·verfus the BiIhop of Chichefler. 
OJtll Ex A Prohibition 1Ua~ granteillatl Eafier-~erm to tlJe :l51lbop 
O}jicio not. of Chichefier, upon a ~uggetUon malle bl' Waterfield .. 
t~ be admi- tl)at lJe being cljofcn ~lJurclJ::\.Uarllcn of tbe ~atiru:;~lJurciJ 
mfired. of Arundel, in tIJe <ltountr of Suifex, tlJe 15tlbop tenllerfll lJim 

an ~atlJ ex Officio, wlJidJ \ra~, ~~at be (bouln ~~erent eberl' 
~arit1)ionet 'WlJo ball tlone anr g,ftcnc~, o~ ufglectell Sill! 
~utr tuentioncZl in certain arti'le~ containell in a p~inten 
:l5ooli beltbereiJ to lJilU; fottte of mlJtciJ artitle~ ,oncettl 
tue <tlJUtCi1:: watllen lJtmfelf, ani) fo in Qfffett lJc. \tla~ to 
Hucar a~atnft iJrmfelf ill <tare of anF ~efault, miJtciJ t~ 

Sid. 232. e:rPleUr 8g:ainft tlJe ~tatute of 13 Car. 2. cap. 12. \1)f;Jt'lJ p~o~ 
iJibtt~ anl' ~etfon iJablng Qfcdeuaftical ~uti~i)irtiot1 to aiJ~ 
mtnt1tcr tiJe ~atb ex Officio, o~ anr otlJer ~atiJ, wiJerzvp tIJe 
~etr01t to \llt;om 'tt~ ailmini1lretl mal' be cgargen to ac,ufe 
lJitltfelf of ant' <U:timinal SI@atter~ miJerebr ue mal! be liable 
to an}? 4!ctlfure o~ ~unilbmettt; anll becaufe tlJe JSi(lJop lJan 
cttommunicateb lJtm fo~ refuCing fucb ~atlJ, lJe p~al'en a; 
~~oljillition, IDlJtcb \Ue~ t\rantei:J, quoad tlJt <IrontpcUin!X 
lJilU to ntalic anr auf\l1Cr to tiJe faib articlc~ ,onccrnin~ 
l)ilUftlf, ann tl)c Qf:rcont1~ullicatfon \lla~ ntf'1J8rgcn. 

JOut notu upon tije ~otton of ~crjtant Brampfion, a <lton~ 
fultation \11a~ fnl)ati)tiJ~ btcaufe it appeattiJ bl' tlJt afiiiJa~ 
bit of t!Je <!tCimtn.tffarr mbo tenn~tn tlJi~ g)atll, ani) lilicmife 
vr tlJc act of tlJt <!tOUtt~ tlJat lJt mll~ r:rcomtuuntcatto fo~ 
tefufin~ to talie tiJe .~atlJ of a <!tlJutciJ::warnen acco~ning to 
)1am, mlJiclJ ma~ tlJe onlr ~atiJ tenillrn, anll ttler£fo~e tlJe 
<1D~ounn Of tbe ~~ol)tbttion being falfe, a ~onfultatiou 
\ua~ awatbeb. . 

9ln tlJi~ ~~olJibition it \tHl~ teciteb, ~lJat tbe 15ilbop can~ 
not gibe an ~atlJ but itl ~\l)o Cltate~, viz. in ~atter~ '<t:e:ll 
flamentatl?; anll ~atrtmontal, tnlJerea~ tlJel! babe autlJo~~ 
tr ill tuan!' Q.tafc~ nto~e; 'tt~ true aUo, tlJat ullttliJi~ ~u~ 
rt!511iction tna~ tncreafen br act of 10arltament~ be couln 
boln 101ea in none but tlJofe '{ttno <ltaufe~, but br tiJe ~ta:: 

2 Inn. 487. tute De circumfpecte agatis, ann of Articuli CIeri, l)e mar no\tl 
')37, l)oln 101ea in maul' otlJer Cltafe~. 

'([be 15t{bop infoltnell tlJe )l.,o~b ~fltef lufficr .. tilat tlJe 
~lai~tiff W~terfield ban cauCCiJ 2000 of tlJe 10~oi)ibttion~ to 
be p~lnten In Englifh, anb bab bifperCcb ti]em aU ober 

3 tl)e 



Mich. 2.3 Car. II. in Banco Regis. 

tlJe Iltngtlom, intituling tl.Jem a true tranUatelJ ~opr of a 
mrit of 10~olJibtti~n, gtantctl br t~e 1Lo~tJ ctIJief ~ullt,e, 
anti otber tUc 9luft;u:e~ of tlJe ([ourt of Comnion Pleas in 
Eafier-1!term~ 1676, againtl tl.Je 15i(bop of Chicheficr, tulJa 
i}atl p~ocretletJ '8gainft anti e~,omntunt,atetJ one Thomas 
Waterfield, a ([l.Jur'IJ~[[larnen~ fo~ refurtng to take tfJe ~atlJ 
ufuaUr tenb~eb ta 10erfon~ jn fucl.J IDfftce ; br m{JiclJ [[lrtt 
tile ~UegaUtl' of aU ftiel) ~atlJS i~ nelaretl, attb tlJe faill 
15i(bop commantletl to tafte off IJt~ (l~comtttutli,ation: 
gnll tlJis \ua~ tleclaretl br tlJe <ltourt to be a moll: ~elli~ 
tious JI...ibel., anti galle SID~tlet to enquire after rue ~~in:: 
ter, tl)at I)e mtgfJt be p~oCecuten. 

Eleanor Plulnmer 1)erjus Sirr Je~emy Whitthot. 

Intr. Trin. 27 or 28 Car.l. Rot. 30!. in Banco Regis. 

I~ an gerton of ~ebt fo~ an <fCcape: <upon Nil debet DebtforEf-: 
pleabelJ., tlJe ~url' founb a ~pectal <llerntct ; upon \ulJici} cape Neh a­

tue ([afe \lla~ tbiS., viz. ~l.Jat ~t~ Jeremy Whitchot UH1~ ~~n d t e f 
feifeb in fee of tlJe SlDfft.::e of 'Varden of the Fleet, anlJ of fe~ thea~l~ ~s 
beral ~e[uage1$ t!Jereunto belongtng., anll being fo feiCeil~ Superior: the 
tli)) maf:Ee a (j5~ant tl.Jereof to one Duckenfield fo~ lLife, anlJ G:ante~ for 
~O~ tl.Je 1Li~e~ 0,' ~1.J~re mOte, Du~kenfie~d br mule of ~ourt f~{~~~i~gt~ 
1Ua~ alJmtttell tnto tlJe falb SIDfhce, betng app~obei) br tl;Je J 6 • 

ctoutt., anb rth'eluetl a ~an of an ~ftate. ~e fuffer~ a loV~~t,o. '~ 
J0~ifoner afterbJarb1$ to £f,ape~ anll belng not able to luafie ~4 
tj}t If)laintiff .~ati~factibn; tlJi~ action Ula~ b~ougl:)t a~aitlll 
~it Jetemy Whitchot, tlJe nem WefenlJant; ani) \.UlJctl)er lJe 
mas cgargeable o~ not UlittJ tl)i~ action, tua~ tue ~ueaion. 

Wallop, \nbo arguetl fo~ tfJe~l£iintiff., faib, ~l.Jat be Ulo.uln Ex parte not tafle up aur of tl.Jeir time to mafie a ~artatille of ~m~ Quer. 
p~ironment fo~ JE)ebt, o~ tulJat 1aemebl' tlJere \1)d~ fo~ «t~ 
ft~apcs at (!t'oituuon"LaUl ... anti tufJat 1liemebp bp tlJe ~ta~ 
tute; but fuppoftng a n action of ~ebt mill til' ~ \llbetl}er it 
be bl' tlJe ~tat~te of ~efl:m. 2~ cap. I}. (fo~ at~lJe ([OtllmOlt 
JL,aw., befo~e tlje mafung of tlJat art, an gctten of }E)ebt Sid "00 301 
'Woulb not lie agatntl tlJe <l3aoler fo~ an ~r,ape, but a ":> , 0 

~pectal action on tlJe <!taft., grounbeil on a 'q[terp(lr~) 0: 
bll)ettJet tlJi~ action lar agatntt tl.Je ~efet1tJant bp tl)e ~ta, 
lute of I R. 2. cap. Ii. UllJicb «ille~ it againll tue [[{arilett 
Df tJJe Fleet, wbo in tlJt~ ~ar~ bab not tlJf actual 1frrel)oUl 2IMt 3S:t 

in ~o1Ie1Tton., but tlJe 1nbentancc; anb not tt)e imtuelJiiHe 
~ffatc, but tlJe 1Reberfion; i~ tI.te mueaion. " 

~l.Je $JDfitcc of the Warden of the Fleet tttap be taflctl itl 
~\tIo l!apactticfJ, eitl)er a~ an ~aate, en common tlcrei)i,; 

tamer.t:-
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t81urnt., wlJcrtin a ~an map babe an ~nqeritan,e, anil 
1UlJiciJ ntap be tran~fetren from one to anotl)er; o~ a~ a 
~ublicft ~ftte(', wlJerein ti)c ~tng ann tl)c ~eople mar 
babe a ~pecial ~nterea. 

a$ 'ti$ an 1nlJeritance trat1~ferable., 'tt~ fubj£tt to tl)e 
mule~ of lJ.,a\U tn ~oint of ~efcent., ann i~ tJemtfable fa: 
)Life., in ;ff're., ~ail, ~olTrtriou 0: 1Seberfion., ann in nHtnp 
fl!:hin~l£j t~ common., anll run~ parallel \tIitlJ ctlJet ~flate5l 
of jlnl)eritance. '~i~ true} be cannot grant tutts ilDffice 
fo~ Wear~, not fa: an}! Wifabilitt' in tl}e $:antoJ; but in 
lSefprct of tl)c ~atter aub Jaature of tlje flLl)ing granteb., 
it btinQ; an 11Dffice of ~rua sub ~ctfonal, fo~ otlJcrmife 
it moulb not go to tlJe QE~ecuto~, \UbictJ its inconbcntent. 
9 Co. 96. ~ir George Reynell'~ ~afe. 
~o enquire what ~upcrio:itp tlJe Beberfioncr lJatlJ obcr 

tbe particular ~ftatc., t~ not to tlJe 100int tn i1nucftton ; but 
ttJere i~ fuel) an jlntitnaep anb ~libltp betuHxn tbcm., tlJat 
in g]ubgluent of JL,am tl}Cl' ate aecountrb a~ one €l1atc. 

£tnb tlJerefo~c Littleton, Sea. 45 2, 453. Cattb., ~lJat a Re:t 
leafe tnane to a Reverfioner (ball ain aub belJefft lJim \lllJo 
batb tije particular Efiate, ann lilie'roife a Rtleafe maz,e to 
f1)e (tenant of ti)e 1frrel} alb (ball 'enure to lJitu' tn Reb~rfiott., 
becaufe tuep are ~Jibie~ in (!J;llate~; fo that tlJefe ~\tlo (!f~ 
nate~ in tlJe crafe of l13ar mafu~ but one SlDfftce, 

~fJf~ i% a ~ublt'Ji g)fftcc of great ~ru.a, aub eoncern£S 
fbe ~bmintarattoll of ~11aice ; nnb tllerefoJe 'ti~ but rea:: 
fonable to abmit tlJe Rule of Refpondeat Superior, lea tile 
t~artr OJoulll be \uitlJont 1Rem~b1?; aub tl)c tatger, bccaufe 
<frecution i~ tl}e lJ.,ife of tlJe 'JLsw. 39 H. 6. 33. 
~e \nbo i~ in tbe £]DRtee a~ ~uperio~, mlJctlJer it be bp Droit 

o~ Tort, i~ accountable to tlJr Bing nno lJi)1 ~eopfe, anb tbi£) 
b~i t g~ Ilittt wltlJin toe ~tatutc of Wefim. 2. cap. t I. O~ I R. 2. 

If tlJe Defendant bab ~rantei:J ti)e ®ffice in 1fre to D.uckcn­
feild, befoJe anl' Clefcape !Jab been, anb tbe <ll)~antre bab bren 
atJtttittCi), tlJC Defendant tbrn bab bren bifclJargeb ; o~ if llC 
btl' befoll' oz after the ~rtion bJougl)t., anb befoJe 1ubgnlent., 
Moritur Aaio, cum Perfona, fOJ if.be bab not referbcb fome~ 
tiJing, lJr coulll not be cbargei), anb if lJe iJBll patteb 1UitlJ 
tlJc ~nberitance tl)e ~~ibitl' bab bren gonr, but bl' r'frr~ 
bing tlJst., IJe 1;8tb mane YilUfflf liable; fot now be i£5 ~u~ 
verio!. IJe ntal' cract ~ontage anb fcaltp .. anb tlJe patticu~ 
lar ~etlant i~ faill to be attcnbant upon ti)e lReberfioll, anb 
tl)efe erc ~arfi~ of ~uperioJitr. 

anb tbi~ )Rule of Refpondeat Superior lJolb~ not oulp bc:: 
tmren tne 10~itlcipal1lDfticcr anb iJt~ Weputr .. snb bct\l)ren 
tbe SJl9aftcr anti lJi$ ~etbant .. but in manl? otf)er ([aft~ one 
ip to be anfUJerable fo~ anotl)cr; a~) . 
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I. [dl!Jttt a ~sn !Ja~ ~o\Ucr to eItct an £Dff~ter, 1:e i~ 
cbatarablc; fo t9C ~ountw {latb ~Olliet to llut ([O~011:(,rZ., 
ani) If t~tt' fail in their ~lnl!, the ([ountr l1)aU bs ch),ruelJ, 
fo~ bp llteafou of tbe ~o\Ucr UJfr !hlil to elcct, tber atc ~}rn[l. 314 . 

tfixmen ~upcnO~£i. 2 lnft. 175. 
2. [[liJcte one ~an trcOlnnHni)~ anotl}cr to an ill fiic~ 

concerning tile ltun~'(i mcbenut, tfie ~(rfoi1 tuba reCOm,; 
t11 eOil£) i~ liable, if t(Jc otlJtt PJobc :]nfufficient; an b fo~ 
tbHi tl)etc i~ a notable ~afe., 30 E. 3· 6. 'qtis Portcr';5 Cafe, 
etten tn tlJe ([a~ of tlJe Earl of Devonfhire, I I Co. 9 2• b. m!Jere 
Porter being SJ@aftet of tbt Mint, cobenantelJ With tue ll\incr 
to beliber l}int g@oner \Uttbln CJEigbt Wat'~, fo: aU tt(e l6uI~ 
{gon neItberen ad Cambium Regis to coin, Ul!)icb f;e uin not 
perfoJut., Et quia Walwyn & Picard duxerunt & pr~fentaverunt 
tbe Caitl Porter, ideo coniideratum eft quod onerentur verfus Do-
nlinum Regenl: ~nil tubl! not tbe ~tfentJ~nt in tbi~ <!Cafl.', 4 Tnll. 466• 
tubo pr~fentavit tlJe faiil Duckenfleld to tIle ([ourt tanquanl 
fufficicntem, tIle llieafon being tbe fame -: gun tbe lliing i ~ 
(11$ mucy concetnetJ in ttJt oJncting tbi£S ([:outt of ~u{hcr, 
a~ in tbe o~beting of bi~ ~offer~; fo~ a~ fue ~tearure i~ 
Nervus Belli, fo tbe <f:recuttoll of tIle ·,tL,nbJ i:5 Nervus Pacis. 

3. 9]n tbe ([nfe of a nepeubant flDfficer, tbouglJ ge 0, a 
p~Dper ~ffi,er ann no igeputr, tOe l0erfon ml)o fJatlJ tIjC 
mebttuon (ball annller., a~ in 32 H.6. 34. atilt WuIi£ of Nor-2 Infi. 382. 
folk, bJl)o f)an tue ~nbcritan,e of tlJe lVlarihalfea, nM~ 9 Rep. 98. 
tfJargen fo~ an <lefcapt f«fferen bp one Brandon, tuiJo wa~ Dyer 278,b. 
t!enant fo~ lLife, in 10olTeffton of tl}c, fain 11Dfftce ; ann t!Jet~ 
is great lIieafon it tboutb be fo; fo~ \UiJen a 10Hncipal eDf~ 
{ieer tnat' maIte an ~nferio~ flDfficrt, UlljO afttt\llar!J~ com~ 
mit~ a :jfoJfetture~ tiJt ~ttpcttOJ tlJall. talie anbantage of 
tIJi" ~o~ftiture, ann 'ttf5 a~ rtafonable be Woult) be fine: 
Cllltrable fo: I)i~ £@ifcatriage. Cro. Eliz. 3 8+ ~be <earl of Poph. 119. 

Pembrook againtf ~·ir Henry Berkley. 
gnb tl)et'efo~e ailmttting tue Defendant it.{ out of tIle ~ta~ 

tute, ret be t;s l.1.1itptn tJJe gt,3a~itn of Refpondcat Superior, 
tubicb i~ not groUllnen uvon anr get of ~atliament~ a~ ap:: 
pear~ in tile Cltafe of tl)e ~G~onet, ann tIle ~tatute of Weft. 2. 

gnll aU otbet !Aet~ \Ul}ic;iJ inculcate tlJi~ mule, arc but in 
gffirmanct of tue ([ommon l1a\U ~ ani) tlJi~ if} not onll! a 
'mule of tbe ~omnton, but airo of tlJe ([ibil )Law, muieu 
i~ fetbtb mitlJ tOe (fquitl! of tilt,,, £IWarflu in ([afct.{ of lifte 
~ature; ann finee'tit.{ purt1r meluti)ial, fnell a Cltonaruc~ 
tion ougbt to be mabt a~ lual! moll anbance tlJc 1lientt01!. 
2. lnft. 466. 

9111 tbe crafe of Morfe SUb Slue, lattlp in tbi£{ ([ourt; I Ventr.19r~ 
tl)e ~tlellton \lJa~, [~llJetlJer a ~after of a ~bip lboult, be 23 8, 

R elJargell 
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clJar!Jen upon t{Je ([omuton <Irutlont of England, fo~ negIi ~ 
gentll? beeping ~ercljant£i <!l)ootJ.a1 anti siljutlgell t!Jat !)t 
\1la~, tlJou~iJ robbclJ : Lex Mercatoria mafie~ a ~~obiaon Jo~ 
it ; fo~ tilt 1Remeop againtl tlJe ~aa£t i~ iltott lJitre! aun 
imllltbiate; tiJat agatnll t{Je ~U1ner i~ collateral tn fs~ 
bour of tlJt ~erclJant, to \1llJom datur EleCtio; ann tfJtrefo~t 
tlJat tlJe lnttrea of tlJe g@erclJant mig{Jt be fnnen, tl)e 
JLam in tl.Hlt OCafe PlObilJe~ a bouble memelJp. 

gnb in Linwood, lib. 3. De Clerico non re!ldente, f. 73. verbo 
Vicarius; 'ti~ faiil, QrlJat in tlJe fame QIlJurciJ tl)ere tULIP be a 
3lierto: anil a [licar, anlJ tlJe cll:ure of tl}e <tl)urcb ntar be iJt~ 
bilJelJ vet\tlren tl)C1U; tlJe [licar is not fue weputl? of tlJe 
latetol, but DatlJ a Wttlintt ~fftce front I)im; ann fi~ tlje 
~em.poralitie~ of tbe dUcar are but a ~ertbattOtt front 
tue :l5eneffce of tlJe JRecto~, fo IJj~ ~ure is lleribeb front 
tust of tlJe B£rto~ alfo. 
~n Iilit Sj@anner, Duckenfield !Jete i~ not a ~eputl? to tlJe 

~efennant, but an tmmentate anlJ p~oper ®tficer~ ann tIle 
fJabttual ctare ani) <tulIObl? i~ in tim, \tl!Jicb is enouglJ to 
b~ing !Jim \tJitlJin tlJe Bale of Refpondeat Superior. 

~lJefe grt1llance~ mere gtben~ becaufe tlJi~ t~ not onlp a 
~aJ:im tn England, but t~ of 1fo~eign 10~OlJuction, ann aZJ~ 
apten totiJem.ule~ of<tommon1La\tl. Vide BraCton, Fleta, Selden. 

'C!tiJe ~tatute de Scaccario, 5 I H. 3- enact~, That if any l\tlan be 
received into Office in the Exchequer without the Treafurer's Li­
cence, or if he hath fuch Licence and doth Trefpafs, he 1hall be 
puni1hed according to his Trefpafs, if he have whereof; and if he 
have not, then he who put him in the Office fhall be charged, and 
if he be not fufficient, his Superior fhall be charged; fo that they 
:fhall all anfwer in their feveral Stations. anb tlJi~ etatute \tla~ 
malJe in affirmance of tl)e <tommon 1Lattt: jJf tlJerefo~e 
t!Je euptrio: of a ~nperto~ flJoulb anfttter, \U1Jl? (ball not 
tlJt ~tftnlJant in tlJt~ ~afe annner fo~ lJi~ @)ubJlitute-: 
1Fo: tlJougb tlJe WarlJen i~ not ftuo~n to appoint one 1lllJo 
1~ (ufftdent to fatt~fp~ lJe t~ bounb to bo it; ann 'ti~ no 
itrgutnent to Car tbat be t~ lJifclJargelJ, bectlufe Duckenfield 
tua~ appointeb br tlJe ~ourt; fo: tlJat i~ a mo~fi of &uper .. 
trrogation, \1ll)idJ i~ left in tl)e '9iCcretion of tlJe <tourt, 
anb mar be bone o~ omitttll as flJer (ball tlJinfi necetIarr, 
but i~ not conclufibe, 39 H. 6. 34· efpectaUr fince tlJe ~ur1' 
!Jabe not founb tl)at tlJe C!ourt troTl anr cfJ;amination tlllJe" 
tlJer !Je \Ua~ @)ufftctent 0: not; but tlJat be l)alJ fo~feitelJ lJi~ 
ilDffice, lJabtng 1tlilfuUr fuRerell a t&~ironer to rfcape, ani) 
tlJen tl)e ~efenl1ant t~ o~ may be tlJe actual ®fftcer, ani) 
I)abtng talien eecurttr, oug~t to be d)tlrgen. 

I 
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~ir William Jones, wl)o arguetl on tlJe otJ;Jer ~inej befD~e Ex part(J 
ge fpofte to tlJe <ltafe .. enoeaboutetl to remobe a 19Dubt Def. 
upon tlJe ~pectal <Uerllict, wl)tcb founil tljat tIJe ~efen" 
bant !Jatl taIten ~ecurttt? ftom Duckenfield to inilclupnifr 
lJtm frOin cefcape~. 

f!rl;}i~, fa1!~ lJe, mtglJt be an argument at a NiG Prius to 
iniJuce a j1Ufl' to fino ~amage~, but coull) not mafic a 
~an clJargeable mbo llUl,S not 1'0 befOle. 

2. {[!JouglJ tlJe Wefent1ant tatl a <1Cobenatlt from Duckeh~ 
field topa!' 15 00 1. per Annum to bint, t?et tUat will tiot lnalie 
tJim mo~e liabie t1)sn tf notlJtng ban bren to be pain; nei~ 
tlJet tub lje lar an}! ffieigiJt upon it, tuat t!Je ~ef£ni)atlt 
lJatJan1! ~oti,e of tl)e gJufufftcienc1! of Duckenfield, fo~ if tJfl 
i~ tijargeable, lJe t~ haunb to talie ~ott,e at bif> tgeril; 
ann no :WOil,)? can beliebe ti)8t tlJe toart Oi Common Pleas 
i~ clJargenble, fo~ tlJat wa~ mentionei) in tlJe Q!rgument 
fo~ tbe 10laintiff, tlJat tfJe ~uperio~ of a ~upctto~ OJall 
be clJargetl \UlJere be ts3 infufftctent; neitlJer bill bz inuit 
upon tIJz mule in tlJe Common Pleas, ill' 1tJlJicf) Duckenfield 
h1a~ at'lmitteil: ~ut fte confitlerelf, 

I. ml)etller tlJe l0efenbant \tJ~~ c!)argeable br tlJe ~ra~ 
tutt of Weftm. 2. cap. II. 

2. ~f be couIt'I tleat !Jim, from tlJat ~tatute, t1ibetlJer be 
\l)a~ ctJargeable at t!Je 'ommon )Law, O~ Dr anr otbet 
~tatute+ 

gUll be ratil, 'C!tlJat iJe \t)a~ not cIlar~eab!e bl' tfje i§tatute 
of Weft. 2. blbiclJ gt\le~ an a :tion of ~£bt agai nit tlJe <Jl)aole~ 
fo~ an (ffcape: ~anl' autbo~itte~ migf)t be etten to p~obe~ 
tbat tolJere a gwan i£S in ff~ecuttotl of an ~rticrt of jp,ebt, 
that {ue!) an cn;~ecution i~ not within tbat ~tatute, 7 H. 60 
5 Bro. tit. Efc::tpe pI. 9. PI. Com. 35. gjt tuJ~ tJoub.ful tbe e, 
bow a $aoIer became d)argeab!e fo~ tbl? fflcave of a SI@art 
1lJIJo ton£) in (!l;~e,utton fO~ ;IDebt; but werelJe in (Jftecu~ 
tion fo~ ~attet of gCCOlupt., be t~ c~atg£able i.1l! t~e f~p~:f~ 
mLI0ltl~ of tl)t ~tatute, \tJUitlJ ate Caveat fibi Vicecomcs & 
Cuftos Gaol~; ant'l tl)e 10arliamettt in I R. 2. bill not tuinfl 
tlJe [[lartlen cbargeable, fo~ if tbel' bill, to bJbat 10Urpofe 
\tla~ it to mafie tlJc martlett of ttJe Fleet liable to an action 
of ~ebt fo~ an Ql;fcape of a ~an in <f~ecuttort fo~ webt., if 
lJe \11a~ d)argeable befo~e bl' tlJat ~tatllte of Weftm. 2. ~lJifj 
toa~ urgetJ" to t1)e\tl tbat at t!Jat ~tme it 111a~ not clear. 

16ut becaufe tijcre are autiJolitie~ tllat frent a,ttot~e~ 
[[tar, be llttJ not affittu o~ btnl? it after fucl) <LtariettefJ of 
~pinion~) but p~Ocrellel) to argue tbefc two ~ott1t~: 

I. '([lJat tlJe iilule of Refpondeat Superior botij not e.ttenlJ 
to tiJi~ <trafe. 

2. atuat a meberaone~ t~ not a ~uperio~~ 
. R 2 !t~ ~be: 
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I. ,([IJ£ ~tatute deDonis t~ bp f01ne callen tlJe ~tatHte of 
great ~en, bccaufe ttjC ~ntent of it wa~ fo~ tl)e ~~ef£rb> 
tictl of tt)Cif <fftatc$; nnn nH~ ~tatute being 111allz in tiJe 
fame * ~car, fren~}) alr~ to ljabe a particular )Regaril to flJe 
~o~b'l to ~ibe bim a qUICH anti lno~e fenere lRemeilp aga.nn 
tJi~ ~crbant ann )5aiHff t!Jsn iJv ban befo~e; fo~ it iHulie}1 
bitn in <fffrrt iJis own ~unge agatnft: lJim in ~afe~ of .a,~ 
comt)~~ bccattfe it gibe£) lJim ~utl)O~i tp to afftgn QLullil o~~, 
ann fuel) n~ be appoint~ mua nann, ann tl)e ~erbant lJa~ 
no lSclluiJl' but br [[lrit v-Ex parte talis in tlJe Exchequer; rEt 
no ~an ctrt tijougljt tlJa t bp tIle cn;quitr of tIJi}) ~tatut£ 
tlJc ffnne m:>.p be none in an action of Wett, anD tl)erefoze 
tbe ~iff2renc£ in tlJ£ ~~ocrellinQ~ bet\tl~n gction~ of ac~ 
tempt an tl ll",bt, Crenl~ to imp!!, tijat an action of 3IDebt 
if) net witti» tiJe mule of Reipondeat Superior. 

2. t11:iJerc if) a great ~ifIerence between tlJ~ lStftraint of 
10#foner}J in <f~ccution fOl ~ebt, anll tlJof£ \l.iUO are imp~f:: 
Conell br t1Ji~ ~tt fo~ grrcar of lRent, \l)i)iciJ llirect~ tgat 
fUel:' n·aU be arrell£ll, &c. & carceri mancipentur in ferris; but 
tbi£) ttc ~aolcr couln not babe i:loue at tue Qtommon )L,a\11; 
tleitijer was it cber p~attifen o~ aHomell bp tl1e ~a\U tlJat it 
~~ifon£r (boultJ be fo uCfi), mba is in <f~ccuticn foz ~ebt, 
nntcffj be be unrulp, ann cnileabour to efcape; but 'tis rr" 
J.1~efir againft tue JLaw to no it ltIbcre tb£re t~ no fucu 1!iea~ 
fon, beCClufe a ~~ifon irs fo~ tiJe fafe ~utlonl' of g~cn, ani) 
not to punifb ttlcm, I Inft. 260. a. ~o tIJat it app2srfj bp 
tbi~, 'Ctl)at a tlricter lRetnetJr \l.la~ p~obincO fo~ <f~e,utton~ 
in accompt tl)an fo~ tlJofe in ~£bt. . 

3- ([l)ere are certain ~erfon~ affo, \l.llJo are ruatle tlJa .. ge~ 
ablr br tlJis ~tatute wljcn tlje ~~ecutiotl i~ in aCC011tl;t,. 
mlJo cannot be chargeb in Webt; fo~ tlJe ~tatute cnatt~., 
That if the Party cfcapc, the Officer in whofe Cuftody he is {hall 
anfw,cr, jive i11fra Libertau1IZ jive extra; fo tbat t!Je <l1)aclcr­
ftjall be tl]argen, \tll)etl;e~ be be of a franciJife o~ of tIJe 
([ount!' at large; but if a ~an is itl ~;recutioll fo~ Went, 
anll t~en ercape~., tlJe <leiaoler t~ not liable, but tile ~i)criff; 
tlJouglJ tlJe ¥ <lr>aoler llatt tIJe ([nftoll!, of tue :l5otJr of ilDne .. 
hlbom tl)e late ~bt'rift bill not iltliber ober to tue inefcnt 
~l)eriff: ~o toat itl tlJi~ aifo tuere i~ l0tffercnce upon 
tbi~ ~tatute bct\l1ren gction~ of g"otnpt anb actions of 
~ebt, antJ tlJerefo:e tlJe <IUSUre tbercill, of Refpondeat Su­
perior, beitl~ lualle upon a particular ®ccafiotl onlr tn tlJe 
c!afe of !!ccompt, (ball not be ettenllen to otI,er e@attcr~, 
ann can in 110 wife iniluence tui~ ([afe, \lIuieb fo~ otlJer 
meafol1~ cannot be gObrrneb 1.11' tbat mule, if crtentll il to 
aU 'robo lJabe lDo\ller to tJepute an ~fficrr~ ann tljerebr gibe 
1)i1n an jlntercll, o~ to appoint one fo~ a Qttme. 

4 2. ~oint. 
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2. Point. I ~ JJ3t,au~r: lJe ill, ~cterfior~ i~ not tn ~top~;etl! 
of ~precll a ~up£no~; fo~ h~ not nun, tlJat a lRebcrfiotut 
aLer an <fltcUC fD~ lLife ts ~u:penol~, ani) of mQ~e g,t;otnpt 
ttl tljC )L,a\l) t(jan i)c Ul\lo ijatiJ tiJe ~iartt,ulat ceRate; but 
on tl]c ~ontrarr., be mba lJatiJ tlJe :jftrel)oliJ t~ of gteatc~ 
£lcconlpt anb Jl\egariJ tn tbc )Latu., tlJan tIle 1liebtrfioner 
after him; anb if (a~ it bad) lJren objetteb rbotb make but 
one <fftate., then t bere can be no ~Uperio~ttl'~ atin it moult, 
tn ber\! barn ani) llifticult fo~ ant! ~an to p~otic, tl)at 
81,l1:' attentlantl? if5 ~ail~ bp tDe ~enartt fo~ JLitc upon 
bun nfijo t)atl) tbe llltbetuOll., . ', 

2. $cre if5 mrom enougg \l)itbiri tlJe ~tatute to fati~f! 
tl}at mOli) Superior, bra plain anb tltar (ltonffruttton, bJitiJ= 
cut b~tnQ,ing til t!Je meberfioncr; fo~ if tlJe ~lJettff luafie~ 
a ~cputr, o~ a JL()~b mafir~ n )5atlift of a 1Ltbertl?, tbe 
~beriff anll tbe lLo~b att p~opctlr tIle S9upetiotz. ,. , , 

3. ~l)i~ mo~il Superior if5 ufeil in tlJe ~tatlite tnabe tf}e 
fame ~eat \lJitb tfJi£s, c. 2. in ~ignificattoti agfreablt \l1ttlJ 
tlje ~afe ill ~ueftion; fOl it re'tt.e~, ttbat \JJlJtre )L,oll.l~ of 
~re~ tJiftrain tlJeit Q[enant~ Cot metlt~ anb ~zrbict£f~ anll 
tbep babing replevien tl)eit <!rattle bo alien Ol feU tlJcm,­
fo ttJat a lReturn cannot bt ma'Oc; tljen it piObtlfCZ, ~ija,e 
tlJc ~iH~riff Ol :l5aihff (hall taftt ~lebge,;i to p~oftcute tUt 
~utt befo~c tbep malie ~cUbctanct of tije Wiftref£S, anb if 
fue Waihff be not able to tefto~e, (tijat i.~., if I)t talieinruf~ 
ficirnt ~lenge~) tlJe ~upCtio: (ball anf\llcr, Ill:' tubtclJ tf?e 
10atltatuent ccuU, tucan rio otl1e~ tban t!Jc llO,li) of tbat 
)Libert!; fo~ tf it lboulb bz otl)erfuife" tl1t~e woulb be tla 
(fnl) of ~upttio~~: a" if t{jere t~ a 15ailituicJi tn; ~re ot a; 
~ibett1!, anll tbe l5Qilift tbeteof gt~i1t£i it f6~ lLtfe~ ~tJ tbt~ 
€:1ft tf)ere ate ~\.uo ~~lp~rio~~, fo~ t!J:e J10Jb Qf tlJr 15ailiif 
i~ one, anll tlJe )3aitiif bimfelf tf5 anotl)er, UifJtrlJ cannot 
be. 2 Infi. 3820' ", . " 

ttfJert i~ a <t'ofigruitr ifi J1atb, iu far'tng~, tlJe, ~lJrriff 
ani) 1Lo~lJ are ~upertoi~; but tlJrre ~af1 be norte ttl malting 
t~e taeberfioncr a ~uperio~. ' , ,', , " 
~be lLOlll 1uap lofe ibelbibertp~ if bi~ ~atIiff fo'~ lL!fi 

QZ itl 1Fre commit a fo~fetture., 8£S br not atteni)in~ tIl? ~Ju~ 
ftice~ in <!l!v~t; but 8 1Itebe'rfion cannot be loti br tbe fot~ 
fciture of tile '<!Ceriant to~ Jl.,ife; if tIJt 15atlifJ ntafle an ill 
CJJ;recutiotl of a [mrit, o~ (ufter tIle _artr to efcapr:i' tlje 
)LO~i.l man anffuer 5' fo if tb~ ~ar(Jjal 6f Engla.nd appoint ~ 
~atlbal, ~tJcre tttal! be a 1fo~feiture of IJtf5 ~fh,e? b~,au.r~ 
'ti~ but 11tU tlJe tame gJ)ftice; anll tlJer~fo~e t~e Qtafe ttl' 
ern. Eliz. 386. fubete 'ti~ faitl, If an Office be gra*ted for Life; 
the Forfeiture of Tenant for Life fllall be the Forfeiture of the" 
whole Officei i$$ millalien ~ fo~ in M-oor pI; 987e 'ti~ ljdtJ o~,~,cr:: 

"tft;;, 
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\tIire; anll upon tbe true Wifference betmren a ~eputp an LJ 
a (J5~antre fo~ llAfe; fo~ in tl1e 1firtl <!tafe tiJere mar he a 
fo~fettute of tlJe ~uperio~, bee·aufe 'tt~ ftiU but tlJe fan~e 
i1Dffice; but in tl)e otlJer <!tafe tiJe ~uperio~ lball n at fJ:~ 
feit fo~ anp g@t~nent£anour of tlJe $~antre fo~ lLife, be~ 
caure be lj8tb tlJe ~rrelJloll of tl)e 1l1lJott g)fftct, ann tUt 
otlJer notbing but tlJt 1lteberfion; ann tlJerefo~e if tiJz We;: 
fenbant be liablt itl tbi~ ([are, 'ti£) in refpeer, 

I. ~iJat be !JatlJ granteo tl)e <tetlatc. 
~. t[lJat be lJadJ tlJe lReberfion o~ meutlue after t~e )Life 

of tlJe <lI>~antre. 
~e cannot be dJargeti in refpect tlJat be lJatlJ grantei) tlJe 

d!tl:at£, becaufe tlJe :jfrrel)oHl i5$ gone, anti tn anotl)er; net:: 
tlJer can be be cijargell ill refpect of tl)z 1!ieberfion, becaufe 
tlJen not onll? bi5$ ~etr, but tl)e ~HTignre of tl}e lReberfiotl 
1.1.1iU be 'lJargeabIe aUo, \lll)icl) cannot be. 
a~ to tlJe ~econll ~oint of tl)i£) grgument; if tlJe ~e~ 

fenbant i~ not cbargeable bp tbi~ ~tatute, l]e tz not to 
be ciJargell at tiJe (fommoll )l,am. 

2. 15ecaufe tbe <tommotl JL,aw tJotll not gibe an action of 
:Webt fo~ an <ffcape, but an gerton on tl)e ~afe onl1'; neitije~ 
botlJ it gibe ant' memelll' but agaiuft; tbe ~artp offenn~ing. 

215$ to t!Je <tafe tlJat lJatiJ bren objertcil upon tf1e ~tatute 
de Scaccario, b.lbere ttJe feberal ~fficer£) tn tlJe Exchequer 
lball anfwet in tlJeit Wcgrre£) of ~upcrio~itp, tlJat cannot 
be applicable to tiJi5$ ([afc, becaufe t!jerc can be no ~~O~ 
po~tton bet111ren ~lJing~ \t1lJiclJ concern tge lliing's me:: 
benue anb ~~rtogatibe, anll tl}ofe of a comm on 10erfott. 

(fCl)e <ltafe5$ of tue <lto~oner anll tue ~lJeriff, anll of tlJe 
3RecOmlUeni)ing of a 1!ieceiber to tlJe Bing, are not lifie tlJt~ 
€afe, becaufe tlJe liltng can't info~t\t bimrelf of tbe @>ufflci~ 
encl' of tlJe ~artl? recommenilell, anll tlJerefo~e 'tiz but tca~ 
fonable tbat be mbo recommenll£) lbouli) be liable; anti can 
it be faill, 'm:bat tuben tlJe ~efenllant 111a5$ about to feU tlJi~ 
SlDftice to one Norwood, (\lllJicb be bati} finee bone) tiJat if a: 
~tranger ball recommenlleb Norwood, a un ill' gab pzoben in~ 
rufttcient, tl)at tlJe ~tranger \1JoullllJabe been liable-: 

a5$ fo~ tlJe <ttibillLaw, anll tl)e gutlJo~itte£) ttJercin citrtJ 
to gobern tlJi~ <ttafe~ fJe llill not anf\ller tlJem, bcc8nfe ther 
jlltlge after tl}ett )1..,a\\1, anti tlJe ([ommon )l,a\l1t£r~ after 
anotlJcr map. 

~lJi£) ~ffice lJatlJ bren grClnteb atime out of gainll fo~ 
lLife, anti no 'al'oubt but man), (!];Ccapr5$ Jl8bc been tnane, 
but neber tua~ anp action blougt)t againft lJim in tJje mc~ 
bernon befo2c nom. 

q[{Je ([onri of Common Pleas al\tta1'~ eramine tlJc 0ufIi(.i~ 
ene)? of tl)e ([j~atlt~ fo: lJ.,ife, \.Ub'cb (be\t1fj t!Jat ill aU ~JC~ 

4 (C[lon~ 
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cr1Tion~ of age" t~e fJDpinton,(i of JL,earnen ~en Ulttc, '([JJtlt 
no <ffcapt couUt 'be b~ougbt r g11nil tbr lficbcrfiontt; fo~ if 
fO, \Dbat ~ren t~ tberr of fucO ~~anunation: arUi~ \Ua~ 
Utgtil, to lbe\lJ toat tile t1)~ocrellillg~ of tbat cr:ourt nil) not 
alter, but interp~ct tbe l1atu. 

lBut ailmtttlng tbe ([afe of tJJt ~ulu of Norfolk to be Jl,auJ:, 
rtt tt concttn~ not tbiS, becauIt tbe ~ub,~ata)al dJete 
\l.hl" talitn as a ~eput1!; but tlJere i~ no fncb ~utcet a~ 
a ~ub~[[lari)tn, fo~ Duckenficld ball it fo~ lGtfe. 

127 

anll tben a t9rput1? being a ~erfon temob2abre at ~!ea:: 
fUte, miU not be fo confillercn in l1al.U, a~ one tul)o {Jath 
a mOlt fi~tll <filatL~; fo~ batting notbing to loft, tt cannot 
be intellben tbat be mill be fo careful ttl tiJe <f;t~cution of 
hi'!) ~ffict a" tlJc OtJ)tt; an1J tbtrtfo~t 'ti~ teafonabie in 
fuel} ~afe tJjat tbt ~UptrlO~ liJoultJ anfWer! JOur !;t tuiJa 
IjutlJ a 1Frregolll fo~ ".lUfe, batlJ an cfftate of fOlue <I1alue in 
iJje JL,aUl wbiclJ lJe cantlot be fuppofcll eaair to fo;feit, ann 
tlJertfo~e ·tt).1 tcafonable tlJat be alotte OJoulll be liable fo~ 
iJi~ o\lln ~ifcarrta~e£S; fo~ tf tlJe ~efenilant (lJoulJ) be 
clJargell, bl! tbt Cault ltitafotl tlJt <i5)sntre of tbe llieberfion 
tua1? be c!largell, mbo ifJ altogetlJer an innocent ~erfotl~ ann 
fo mar bt liable to a batt ~Utlt fo~ tIle 1f ault of anotlJer; fo~ 
\1)iJidJ lRtafon~ be lnarell jJungment fo~ tlJe Wtfenllant. 

'flrlJt ([ourt lldibereb no SIDptnion tlJi~ ~erm, but taoIt Judgment. 
'flrtme to allbi{t ; ann afterwarn" in Eafier-~trln following, 
Rainsford ([bief ~utltce llelitterell tlJt SIDpitltong of Twifden, 
Wild anll Jones, j1ufttce~, mIJo faill t!Jel? mere aU agreeing in 
tlJe tuain ~oint, but tlJou~lJt tlJe [lernict itnperfert~ an'll 
not to warrant tlJt ~latntiff'~ <!Caft; fo~ JJt ileclarell tunt at 
tlJe ~ime 1.ttlJen tIle <l5~ant ma£S mane to Duckenfield, \l)lJen 
tIJe ~omlnttmtnt ma", anll roben tbe Clefcape IDa~ fufferCi), 
anll eiler fince~ tUnt Duckenfield \tla£S infuffident anll not 
abb to anCtuer tlJe 101aintiff; but tbe ~Utl! in tbt ~pe'ial 
<Hertiirt ilo not finil dJe lnfuffictencl' at t!Jat ~ime mbctl 
tlJi~ gerion ma~ b~ougbt. 

15ut a£S to tlle luain iilucftion, tfJer mere of ~piniotl tlJat 
tilt ~efenilatlt wa£S ~uperio~, anb tlJat be i~ clJargeable fo~ 
tIJi~ ~nruffitieuc1! of Duckenfield; but if I)e ball brett fufii~ 
(tent bJbtn tlJe ~lail1ttff b~ougiJt tlJi~ gction~ it migllt babe 
been otbetwife: 15ut fJi£S ]nabilitr being (uUr aberrei:J itt 
tbe ~etlatation~ ann ti)e Wefennant benl'ing it, aUi) ttc 
1urt? lJabing founll 110tlJing againft it~ but tiJcre being 
llrollg ~ufpidon~ of tlJe ~rutlJ of tUe 1f act, tlJe ~OUtt 
moultJ not maItl~ an 1nten1Jmtnt to t!Je ([ol1trarr. 

m:lJe ~urt? {Jabe {ounll e~p~ear, 'Ql:bat Duckenfield \tIa~ in::: 
fufficient at tbe ~ime of tbe <ffcape~ 111lJiclJ \tHl~ tuitlJin ~i~ 
~[treli~ of tfJe 1!ttme Ull)en t~e action \tHl~ commcnccn; fo 

tl)at 
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tl}at 11C1bing once fDunn I)int l1ifablell, unlef~ it appear 
tl)<1t he wa~ of abihtl' afteri1Hlrll~, tije r.! ourt \liiU not in~ 
tcnili)im. fo, but ratijer tlJat JJe UUH~ ~nfnfftdent at tIje 
~ime of tlJe artion b~ougbt: fO~ tl)ere being aron~ ~ur~ 
lntff'~ of it .. ani) tbere being no <l5;ourtlJ \UttIjin tlJe lite,o~tJ 
to intenlJ bim ~uffident, a 1fact mal' be coHeacn tl)at 1~ 
not foun'll in tUt dlcrlJict. Fulwood'~ Cafe, 4 Co& 

The King ruerfos Moor. 

D~ffr 179· A~ 1nfo~matiotl tr as b~ouglJt upon t!Je @)tatute of t!Je 
b ~ erence 4th & 5th of Philip anb Mary, cap. 8. mljiclJ enartf), Th~1t 
P~ol~ibi~:ry if any Perfon, &c. above the Age of 14, fhall after the Firfi Day 
Claufe, and of (April ney:t after tl:}r. mating tue ~tatutt) unlawfully 
a C.'abf~ take a Nlaid or \Voman unmarried, being within the Age of 16 
:~~~la~;i~ YetlrS, &c. the Party fhall fufter Two Years Impri{onment, or pay 
a Statute. fuch Fine as fhall be affeffed in the Star-Chamber, anlJ tlJat rUe 

~eteniJant exifiens fupra ~tateln quatuordecim Annorum 
biil talie a. l'oung ~aii) atunt' untuarrieil, aull kept i)ee 
~tnre (Dal'~ contra formam Statuti; upon \1.111tciJ be \l.Hl~ 
founil <l5uiltt', anil now mobelJ in Qtrretl of 9lutlgment. 

I. 1t unlZ faiil fo~ ti)e ~efenilant, ~lJat tlJi~ CIrourt couln 
not fine bim upon tl)t!S @)tatute, becaufe \1JlJen tIle 1nfo1~ 
mcr r»tit le~ !)tmtelf bl' a etatute, be mun take tile me~ 
ll1Cilp tlJeretn p~efcriben; ann fo 'ti~ not lilie an ~nfo:~ 
mati on at fue ~Olnlnon Jl,a\U, fo~ tn fuei) CIraft tlJj~ <tourt 
luigijt fine tlje ~laintiff. 

2. 1t iz not aberrell, tlJat tfJe l0artp offenlJing \tla~ abobe 
tIle ~ge of 14 !?ear$ at tue ~tme of -m:al1in~, but oul1' tgat 
lie being abObt tlJe age of 14, fucb a: ';Oar nin tafie. 

Where there ~ir 'Villiam Jones contra. 1f tl)e 1ftrft SlDbjcctiOtl fJatlJ 
are.not Ne- an!' [[leigbt in it, 'tiz to b:tng tIle ~art1' to an gjmp~ifon~ 
~~tlve tncnt fo~ tbc @>pace of ~\l10 !?ear$, wbicf.) i~ a 10unitbment 
~~r~s~;he nirectell tv. tbat @)~atute; but tge ~fit]e if5 ltmitrn to tl)e 
King' j Bench Star-Chamber, anlJ tlJofe SlDftenc:e~ ml)tclJ were punttbablt 
it n~t re- tlJere, are ltlirw;fe to be ptrnt(belJ !Jere, becaufe there ate 
~ame~ no ~egati,be mo~n~ tn tlJt~,@btatute to ab~~llge tile gutbo~ 
.. ode ep. titt' of tijl£~ ([ourt, \Ubic!) I~ ueber rettrauui)., bnt \Durn 
~~. 359. t!Je @btatute nirtct~, bpfo:c wJ)om tIlt g,ffcncc Q;aU be trieil, 
Po £lea. anb not f'lf£\1)~erc. 1t mas tbe SlDptnion of rut' lLo~n ([flief 

1uffice Hales, That where there is a Prohibitory Claufe in a 
Statute, and another Claufe which gives a Penalty, if the Party 
will go upon the Prohibitory Claufe, he is not confined to the 
Manner expreiTed in the Statute, but if he will go upon the Pe­
nalty, he mufi then purfue what the Statute directs. 

I €~ 
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'QShe jfirft J0art of tlJt~ ~tatute t.~ but a Weclar,ltion of 
tbc <lJ:omluon 11am ! ~lJe ~c,ontJ ~laltfe t~ inttollucttbe of 
a nem l1atll a~ to tlJe ([ourt of Star-Chamber, but i~ not a. 
lRellricrion a~ to tlJis ~OUtt" \tJt)ielJ tuigiJt l)abe punifbeil 
tiJe ~efenilant if tlJere l)ai) bren no fuel) l1aw. ~bC firit 
([laufe i~ w~olJibito~l'., viz. That itiliall not be lawful for any 
Perfon to take away a Maid unmarried, anll upon t!Jt~ fltiaure 
tlJi~ 1nfo~mation i~ b~ouglJt. tJLl)e ~e,oni) ([lanfe t~ nt~ 
tUner, ani) btn~ct~ ttJe 10untlbmcnt, viz. Upon ConviCtion to 
fuffer Imprifonment for Two Years. ~otu 111' taliing aUn1'}! tbe 
<ltourt of Star-Chamber) tbi~ 10~oiJibitGn~ ([laure i~ not re~ 
pcalei), upon hll)ieiJ a g@tlll mal' be ini.littell wttijout ile:: 
manbing tiJe 10enalt1'; ann tlJe ~tatute ijabing btrectf'il, 
tlJat tlJe ~ffenee tball be lJearil anll netennincll befo~e tl)e 
Jt\tng'~ ~ounfel tn tlJe Star-Chamber, o~ before tfJe ~unge of 
~lItfe; anll no ~egatibe mo~n~ to reilrain tlJis ([outt; 
tlJer~fo~e tlJe ~lJief 9}utliee, mt)o i~ tlJt gJullge of " llffifc tn ¥ Cra. Car~ 
tlJe €ountl' of Middlefex, mal? gear anti oeterntine tlJt~ ®f·46'i. 
fen.ee, ani) bl? <ltonfequen~e nne tf;Je 1&artl? if lJe be {ounll 
guiltr. . 
~~ to tlJe ~econll ~bjettioll., ~bat it i~ not £lbetreb, t!Jat 

tlJe ~artl' oRenlling \l:U:l~ abobe tl)e age of 14 ll?eat~ at tlJe 
(titne of tlJe ~aliing, it ball bren better If it lJall bren faitt, 
tunc exifien' fupra JEtatem quatuordecim Annorum: lOut not:: 
1DitlJltanlling 'ti~ well enougb; fo~ 'ti~ faill, qtijat being (Ii 

bobe tlJe '1t!ge of 14 ~ear~, fuciJ a war Ije llill tahe, &c. fo 
tlJat it cannot be otlJer\Dife but tlJnt Ij~ \tJa~ of futU an 
llge at tlJe qrimc \Duen tlJe g@aib \na~ taften; anll tlJz 9lUl:1? 
founi) lJim gutltp contra formam Statuti; \lJiJic:!J mar lihe'Wife 
be an ltnfUler to tlJe :Jftrft 1lDbjcction; fo~ f)c being fOltnIi 
guilt1' contra formam Statuti, if ti)ere be anl? otljer ~tatute 
wlJtciJ P~obibits ani) pUtltftJe~ a lIiiot, tl)i~ 1nfo~ntatioll 
i~ ar> tUfD gtounbeil upon fuciJ, a~ upon tlJt~ ~tatute of 
Philip anll Mary, fo~ 'tt~ erp~rtlr fatn., ~lJat tbe wefenilant 
ann otiJer~ lltll unla\tlfuUr atTemble tlJemfdbe~ togetfJer, 
ann riotofe & routofe malle an 1tIffault upon t)er, fo tlJat it 
tball be intenl1en to be grounilelJ upon fuel] u llA1ID, sp {ball 
be bea fo~ punitbing tIle ~ffellct. 

'QrlJc qrourt \Dere ~ f ~ptnion, \tUnt not1l1i tl}tlaniling thefe Curia. 
a;r,eptton~., tlJe 1t1fo~ntatton U'Hl9$ groll, ann 'kna~ not like 
tlJe ([afe of an ~nilictntent upon tl)e ~tatute fo~ a fo~cible 
(fnttt!., ~bat fuel) a War br 1fo~,e ani) 1t!rllt~ tbe Wefen, 
bant Din enter into fud) a ~oufe., exiften' liberum Tenemen-
tum of J. N. ani) if be i)otiJ not fa'p tunc exifren' tbe ~tltlict~ 2Cro. 14, 
ment i!S tltHtgl)t, becaufe tlJe ~url? luar enquire of a 'Q1:bittg 610, 6390 

l1efo~e it i,; llone; but !Jere tlJe ex ificn' being anll~i.l to tIJe 
~erfon) r.arrie~ tl)e ~ellre ~o tlJe '(time of tlJe ®aellCC com:: 
mittei}t S . ~~e 
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~!)c ~tatute of I R. 3. faitl1, (!lJat aU ~~ant~ malle b~ 
Cefiui que Ufe betng of full agc., (ball bc goon tlgatntl lJim 
ann lJi~ ~eir~~ anIJ 'tt~ aiJjui)~eIJ 16 H. 7. t(jat iJe nrel) not 
Olehl mben ann mbere, but gfneraUl? exificn' of full gg~" 
anll upon tlJ£' cfbinence it muft be fo p~obCll. 

[[tlJcrc a 'Qt:lJtng relatc£s to tte <Ironoition of a S1@an, it 
maU be tr(en in ttJc Ql:ountl! illlJcrt tbc actton tr; lain, aun 
'ti~ not nc,ctrar)! to fa)! 1n tulJat ctount'F be i~ a Bnigl}t 
o~ an cffqutre; an)! ctttiicn 8tlll frreman mal' IJebife lJi~ 
)L,ann in Mortmain, bp tlJe <Itutfom of London; 'ti~ £uouglJ 
to fat' in ~leaning) exiften' a ctiti1'tn anlJ trretuan, h>tt!J~ 
cut fctting fo~tlJ \DUell anti tuJ)ere. 

9Jf a ~an be tntlittc-ll fo~ not couting to <tburc{J, ·ti~ 
rnougfJ to fal? exiften' of tlJe age of ~i~tren Fcar~, lJt llii) 
not conn~ to <ltlJnrcU. 

qrbi~ i£S an ~ffence punitbable at CltolUmOtt lLam, 'ti)l 
hlalun1. in fee 15ut a:l)mitttn~ 't1XH1~ au ~ffence crcaten br 
tlje ~tatute, tbere being no ~egatibe [[t~Jb~ to Plogtbtt; 
ti}i~ ([ourt batb a ~urif5i)icttoll to puniQ) tlJi~ ~ffen(t', if 
tlje Star-Chamber lJan not bren talicn s\t1al'; fo~ tlJe ~art! 
!Jan iJi~ (flection to p~ocreb in tlJt~ <tourt UPOIl tb€ 10~obi:'. 
btto~l' ctlaufe~ ann tbe 1ulltce~ of attire mutt be int£ul'Jeb 
tbt ]uttite~ of g)l'cr ann 'Q!crmincr. Moor 5 64. miJer~ 
upon t~e }Defenllant U1a~ nuril 500 1. atl~ baunt» to lJi~ goon 
16elJabionr fl)<~ a ~car. 

Brown tVCrfuS Waice. 

Entailed U~Ott a ~l,.eciai'dterbict iu <fjectment, tbe '(}t'afe wa~, 
~i~~~ [~:- viz. ~ir John Da-nvers, tJJe !ffatl)ttof tbe 1"t1T1)~ of ttJe 
Treafon. ~laflltiff, \tltl% in Anno Domini 1646. 'Qrenant in €:atl ,of tJJe 
Jones 57. 1Lanb'~ "'OW itl sJrlueitton; anti 1Ua:~ afttt\\lati)~ infttu~ 
IVentr.299· tnental tn b~tnging tbe late lliing Charles to ~t'atf" anb 
2 Lev. 162. fo \t)a~ guiltr of ~iglJ qtreafon, anti bietl. 
Jones S7· gftetuHlrnZ tUt att ofl0-ain~ ani) ~enaltir~, inatle 13 Car.l. 

cap. 15. tllact~, That all the Lands, Tenements and Heredita­
ments, which Sir Johtz cnmzvers had the 25th Day of March, in 
the Year 1646, or at any Time fince, fuall be forfeited to the King. 

gntl w!JetDer tlJefe entailen lLantJ~ Qlall be fo~feitei) to 
tlJe lliing bl' fo~,e of tlJi~ get, l.Ua~ tbt ~ueftion. 

Wallop, wlJo arguetl fo~ tbe ~Iaintiff, faib, (tlJat tfJe en~ 
tailell Jl.,anl.l~ were not fo~feiten ; lJi~ mtafon~ \tlere, 

3 
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I. ~~ere lJ.,aniJ15 entaileD are not £,:p~Clll' "ameiJ in tbttt 
aLt. 

2. ~cnant in t!t~il lJath but an <!l:ftate fOl lLife ill iJiSJ 
lLalln$~ anI» tiJtte{o~e bp tbefc [[lo~b~ [All his Lands] tlJDte 
\UfJiclJ ate entai~eo cannot be int£.nlJetl ; fOJ if ~3£ grant To~ 
tum il:atUlll fuum, onll! au (!l;tlate fo~ lLite pa[ctij. 

3· 'Qt~j£re :1Lanj)~ arc not fo~fet.tei.l bl' tlje ~tatute of 
26 H. 8. cap. 13. Wijt'lJ (\ibe~ tlJe fo~fciturc of e-ntnl1~n )!AiUtl~ 
in ~ure of m,:rtafon; becaufe ~ir John Danvcr,; b.Hl~ not con­
viCted of it br Procefs, Prefentmcnt, Confcffion, Verdict, O~ Out­
lawry, mbitlJ tlHtt ~tatute ilott) require, fo~ be ili£il b£fo~e 
anp futh Cltonbittion.. 
~ir FrancIs Winnington tbe lliing'~ Solicitor, ar~uei) contra, 

tbat entailtill1~;\t1ns ate fo~feitcil br tue act of ~atn~anil 
1D[ nalttcg ; ann tn fpeahtllg to tlJt~ ~attit !le r;onfiOerei), 

I. '{[be mo~b~ of tlJat get. 
2. ~O\l.l QJ;aate~ ~ait wert creaui.'J, ani) bow fo~r~ttable 

to~ 'Qrreafotl. 

I. ~bi~ gct re'ite~ tlJt act of g;ener:al10atbOn., wfJfcf) bill 
not inteni) to i)ifr;lJsrge t~c JLani)~ of ~it John Danvers anti 
otlJer~ frotn a 1fo~fciture. 

2. ~t te'ite~ tlJat lJe wa~ guilt)! of ~igb ~reafon. 
3. art)tn come~ tile enacting <[laure, Viz. That all the Lands, 

Tenements,Rights, Interefts, Offices, Annuities, and all other He­
reditaments, Leafes, Chattels, and other Things of what Nature 
foever of him the faid Sir JOhlZ 'lJmzvers and others, which they 
had on the 25th of March 1646, or at any Time iince, iliall be 
forfei ted to the King, his Heirs and Succeifors. 

2. g~ to t!lt <[rentrotl of jJntail~, tf)ete mere no fu'lJ <f.~ 
tlatt~ at t!H~ <.Ttommon JLabJ; tJ)el' were aU :1Fre~~ilnple 
([oni)ittonal~ ani) poil: prolenl fufcitatam tIle <ironbition tua~ 
perfo~mell fo~ 'Q!:b~re 10urpofe~ : 

Viz. '(!O alien, Go. Lit. 19. a. 2 1nft. 334-
qeO fo~feit ; 
~~ to 'barge \l)itb a ment: anll tJJu~ tbe lLaw conti:: 

lluell 'lill 13 E. I. ann tbere lJabing bren frequtnt [[tar~ bzs 
t\ttren llting John ann tlJc :l5aron~~ tbe great ~tn tlJen ob~ 
tainell tbe ~tatute de Donis to p~efetbe tbetr (ftlate~~ {Fre 
tlJe Ulie £ll),cafiotl lboulblJappell a~ain, in ttlbt'lJ 'ti~ anIp 
1nentionen~ ~lJat tJje atenant tn ~ail (boulll not babe 
100mcr to alien; but it \Da~ tutU finOUln., tlJat if lJe coulll 
not alitn, lJe ,oulll not fo~feit; fo~ befoJe tIlat ~tatute, 
a~ be migbt alien poll: prolem fufcitatam, fo tlJe ~Uilgc~ al~ 
llJafSS tonaruen tUat be migi)t fo~fett, 5 Ed. 3. 14· fo~ 1fo~~ 

S 1 feiture 
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feiturc anll alienation nill alwar~ go ~anl) in ,anll. I Co. 
175. Mildmay'~ ~afe. 

ann from tlJe mafling of tl)at ~tatute it aUDarf.1 ,on~ 
tinuell a fettlell ann receibett SlDpinion, 'Ctbat ~cnant Ul 
arail couln not alien, until bl? tl)e 12th of Ed. + a mecobctp 
came in, br mIJtdJ tlJe .tft;ate 'VIall ma~ be llocliei), ani) 
1t1fiiciJ t~ notll become a ~Olnmon ~Ururance. 

'QCJ)en bl? tl)e ~tatute of 4 H. 7· cap. 24· (tenant in ileall 
migl)t bar bi~ ~true bl? 1Fine anl) ~:octantation, ann aU 
tiJi~ mf)Hc at ma~ not tlJougljt tfJat rucb )l,anb~ couln b~ 
fo~feiteb fO~ (!.reafon; \ltbtdJ ~pinion conttnuc1l lJuring 
aU tlJe 11i£i~n of H. 7· fo~ tl)ougl) br IJt~ g'@f!rrtage tlJe 
~oufcf.1 of York ani) Lancafier were unitei), pet tiJe great 
~en in tlJofe wal!~ tlJougl)t tbere mi~iJt be fome, ~oubt 
about tl)e ~uc,e[~on afte~ tlJe ~eatiJ of H. 7. if lje O)DuIO 
bie wit!Jout ~true, anb tl)erebl? tl}ofe 1DifiettnCt~ nuglJt be 
again rebtbcil, ann tlJtrefo~e no cfllneabour~ were ufdJ to 
malie anl! alteration tn tile lLaw~ 'tin after tbe Weat9 of 
H. 7. anb a ftt r lJt~ ~on H.8. !.Jab ~true, tiJofe woubts wtre 
rcnlobeb, anil being ueber Ukcll' to arire again, tbtn tlJe 
get of 26 H. 8. \lla~ mabe, \1.1bicb gtbtf.1 a jfo:ftiture of tn~ 
talleb lLanb~ itl <lLafe~ of ~reafon. 

3tlJe j!nference from tlJis wtu bt, ~fJat aU tl)z ttare~ put 
btfo~e tl;Je 26th ~ear of H.8. anll fo befo~e tntailell lLanng, 
mere mabe fo~fettablt fo~ ~rtarOtl, anb \lllJere bl! tlJt gene­
ral Words of lLanb,g~ flttnemelltS anll ~ereilltament.l1, 'tbJa~ 
abjubgtll entatleb lLtanilg bill not patg, bO not concern tlltl1 
<ltate; but no\U ance tJ)ep art mallt fo~fettablt bp tbat ~ta:; 
tuU, fucb general mO~lJ~ art fufftcient to fertle tlJt ~urn. 

:15l! tl;Je ~tatutt of 16 R.2. cap. 5. entaHti) lLanllg art not 
fo~ftittb in a Pr~munire, but buring ttJe lLift of ~tnant in 
~ail ; becaufe tbtl? \\lere not tlJtn to be fo~fetttb fo~ ~rea~ 

2 Infi. 334. ron. Co. Lit. '30. 
I Inft·3· 9Jf tIltn it appear~ tbat tbe Qtrime of wbicU ~tr John Dan~ 

vers \lla~ guilt\" \tla~ ~reafon; anb if entailcb 'Lanil~ ate 
fOlfeiteb fo~ 'Qtreafon; tben tuben tlJe act fattb, That he thall 
forfeit all his Lands, bl? tbofe general mO:b~ bl~ tntatlen 
lLanll~ mall bt fo~ftiteb ! ant) tlJougb br tlJt ~ommon ll.-a\l.l 
tlJere call bt no attailliler in tbi~ -<ltafc, tlJe ~artl! being 
bean; rtt bl! act of 10arliamellt tIlat mal! bt llone, anll tIle 
mo~llS in tbts act amount to an attainbe-r. 
~be j!nttnt of it tua~ to fo~fett <Ietlate~ at a if, \ttbicb mal! 

be coUecttb from tbe gtneral mO~bS; fo: if a 1Fre~~implt 111 
fOlfetttll, tbougb not Ramell, tulJl! not an .ttlatt at ad "1 <Ie,­
fpecjaUl' ance tge mo~ll Hereditaments i~ btrp comp:el)tnffbe, 
anla mal! take in bot!J tbofe <fllates. Spelman'~ Gloifary 227~ 
:2 Roll. Rep. 503. 

1 ~n 
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~tl tbe bet!' get of 26 H. 8. cap. 13· (f£tate1i ttad arc not 
namttJ~ fo: ti)t [ij1o~tJ~ arr~ Every Offender convict of'rreafon, 
&c. fuall forfeit all fuch Lands, 'Tenemcnts and Hereditaments 
which he fuall have of any Eftate of Inheritance, in Ufe, Pofief .. 
{ion, or by any Right, Title or Means, &c. antJ ret a <ltonllruc~ 
lion lJa~b ~een mallt tbcteupon in,,!JFabour of the <fCrotun ; 
fo a ~tgtntp of an (J};atltJolu intadttJ i~ fo~feitablc b)] tbi.~ 
~tatuu b1? tl)e mO~l) Hereditament. 7 Co. 34-
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afurwartJz in Hillary-~trm, Rainsford, ~bjef jjuilirc, tlt: 
llbcteb tbe ®pin~on of tIlt ~out~, ~l.Ja~ upon ~onftntction JudO'meEt. 
of tbe act of ~fun,:i anti t0enaltte~, tbl~ ~ftate ~all 'Was b 

fo~ftlteil to tlJe litng. 
~e agrreb~ tlJe ~n~te~ antJ t0~ogrt~ of ffliatt~ ttail to 

!Jab~ bren a~ argutll bl! tlJt ~Dll(;ito~; entJ tljst tb~ !Jllw:~ 
ilion now \1la~, Wbetber b~ tJJt act of ~ain£{~ &c.- <tefi;ate~ 
t!ail cun be fD~ftitej) .• unler~ tIJtte ate t:rp~tf~ mo~n~ to 
talit atuill' t!Je ~O~tt Or tilt ~tatutt de Donis Conditionalibus, 
fo~ br tbat ~tatlnt tbtre bJa~ a fettIeil ~erpeti!itr; ~c~ Pfeface to 
nant tn ~ai1 coull) ntiti)tt fotfett no~ alien bi~ cfft:ate~ no:; Co. 
not in <J.taft of fltreafotl, anll ~o~fctturt i~ a llijnll ~f glie~ 
nation; but aftttwati)~ bl! tbt lticfolution tn Ed. 4. an,a:o 
litnatton 111' a <lJ:oulmOtl mecobett' tlHi" ,onff~'uti) to be out 
of tbt faitJ ~tatutt: ann bp tbt ~tatutt of :ffint~, 4 H. 7. 
wOld) i~ t~pountJeb bl? a (ubfcQuent @)tatute of 32 H. 8. 
cap. 36• arenatlt in ({Cail, not1.ltitbilaniling fJj~ fo~mtr mt: 
fttaint, Ijan t00mtt to alien tbt cfffate ~aif, ani) bat llt~ 
jJtIue; but aU tlJi~ mUlIt bi~ <lettate \Ua~ not to bt foz:: 
feittil fo~ atreafon, 'till tJ)e §Statute of 33 H. 8. cap. 20. \1JIJictJ 
gtbe~ Ufes, Rights, Entries, Conditions, as well as Poffeffions, 
Reverfions, Remainders, and all other Things of a Perfon at-
tainted of Treafon by the COlnmon or Statute Law of the Realm, 
to the King, as if fuch Attainder had been by ACt of Parliament. 

~ljt" bp tJJt etatutt of 5 & 6 Ed. cap. I I. "tifj tnattti), 
That an Oftender being guilty of High 'Treafon, and lawfully 
convict, fuall forfeit to the King all fuch Lands, Tcnements and 
Hereditaments which he fuall have of any Eftate of Inheritance 
in his own Right in Ufe or Poffeffion; IIp nible!) t9tatutt~, tbat 
de Donis Conditionalibus 11hl.t1 taltul off in <lrafc~ of ~reafon, 
a~ it batJ been befo~e br tlJe mefolutlon in I 2 E. 4· nnn til! 
tue @)tatutt of flnt.t1, a.t1 to tbe ~htnation of an (fllate 
~atl bl' fint antJ llit,oiltrr. 
~f tbtrtfo~t ttJi~ act of 10ain.t1, &c. tutU a bmit of fucJ) a 

C!tollftruttioll as to maIn <faatt~ 'ijCail fo~fett; bere i~ a 
<1trtmt great tnouglj to beftrbe futl) a great 19unitbmrnt; 

a 
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a <!Crime fo~ \ulJielJ tlJe ~arliatUeilt lJatlroJtlzren an anut:: 
berfutl? to be liept fo~ cber mitt} 1fafttnu ani) ~Untilla:: 
tioll, to implo~e tuat tiJe <lI5uilt of ttJat innocent jDlroil tlJcn 
fbeil ntal! not be requireil of our 10oft£rttp; tlJif$ tl)cp 
rftremeil a~ anotiJer U\inil of ~~tgtna! ~in, mbic!) unlcf~ 
tlJu~ e~ptatetJ, migi)t e;rtenil not onIl' ad Natos, fed qui 
nafcantur ab illis. 

anil tlJat tlJi~ act tuiU ailtnit of fuel) a ~ont1ructiotl, 
ttefe 1l\eafonf$ wete gtben: 

I. jfrom tlJe general comp~elJenfibe [[to~b~ tnentioning 
ttJofe ([lJing~ wiJtctJ ate to be fOJfeitcl.), viz. Meifuages, L~lI1ds, 
Tenements, Rcverfions and Interefi, n1l;}iclJ laft mO~tl fi~niftz£) 
tbe (ftlate in tlJe )Ganil 8f$ \1JeU af$ ttJe )Ganil it fclf, 0; otter:: 
mife tiJe [[lo~n mu{t be conllruetJ to t;abe no <!BiItCt'. 

2. (fftatef5 '(tail arc not nom tnotcctetJ bl' tUe <ltlaufe itl 
tbe ~ta.tute de Donis >Ie Non habet Potcfiatenl alienandi, but are 
fubjrct to tlJe 1fo~fetture bl? tue act of H. 8. mbiclJ tjJoug!J it 
ertentJ~ to Attainders onll?~ ret 'ti~ a gOOil mule fo~ tije 
~uilgef$ to mafi~ a <tonftructton of an get of ~arltantcnt 
bl?, efpeciaUl? in fuclJ a Cltafe a~ tlJi~, \lllJerein 'tt~ plain 
ttJst ti)e )L,S\l1 ilitJ lroli upon tlJefe eDffenlJer~, if not attain:: 
ten, ret in pari gradu tuttI) fm;lJ ~erfonf$, anil tberefo~e mal? 
be a goon marrant to malie tl)e like <!tontlruction a~ in 
~afc~ of gttaintJer. 

3. lBecaufe tlJe ~ffeniler~ ate brab; fo~ bab ther bren 
Jibing, tuetc miglJt I)abe bren better 1aeafon to babe con~ 
fttueil tlJtf$ act not to e~tenb to <!eaate~ ~atl~ becaufe tlJZll 
fometbing mtglJt be fo~ftiteil, viz. an QCffate foz )Gife; anll 
tlJcrcfore tlJe act wouiil fignifl' b£tr ltttle, if fucb ~on~ 
firuction coulil not be maile of it to rCCtctJ <fftatc~ {[all of 
fuciJ ~~rfon~ \Dbo wete ileail at tlJe ~tmt of tl1e maliing tlJe 
)1a\1:l, efpeciaUr finee 'ti~ wcll known, tlJat 1tlben Sj@en l'n~ 
gage in fUCiJ ~ttme~, tlJel? gibe tuuat ll)~otection tuel' call 
to tbcir <fftatc~) anb place tl)em a~ far a~ tl)e'l! can out 
of Wanger. 

4. 1t appcat~ bp tbe act, tlJat tlJe )Ga\U::tnaI1er~ bill nQt 
intenil tlJat tUe Q!:l)iln~en of fucb ~ffrntJtr~ OloUllJ babe nUl? 
16enefit of tlJeit <ftlatcf$., becaufe in tbe ~~Obtfo tbcre f~ a 
~abing of aU <faate~ of ~urclJafcr~ fOl ~oner bona Fide 
paii.l., ani) tl}crein alfo a particular cf~ccption of tue [[life 
ann ([lJili.l~en anb ll}eir~ of tl)e ~ffenber~; 8nb if tlJe gct 
\Uoulil not p~otect tlJe (fftate of the <ltllilb~cn, tl10uglJ tfttp 
lboultJ be ~urelJafer~ fo~ a baluable ctOtlfit'lct8tion, it mtil 
ueber p~otect tl)eir QC(tate untJer a boluntatr ~onb£rattce 
malle bl? tbe ancefto:, efpeciaUr in tlJif$ crafe, btcaufe tIle 
cfntail carrie~ a ~urpicion tttitlJ it, tlJst it \tla~ nefigtl£n 
tl1ttlJ a tl)~ofp(tt to ccmmit tl)i~ ct:rtme; fo: ~it John Danvers 

I U1itfJ 
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\ua~ ~enant in ~ail befo~e; anll iu toe !?ear 164 7, lebie~ 
a 1fine to bar tl)at Ofntail, ani) tUtn hlntt~ a nt'W <fttate 
~ail to IJimfdf, in \Ut)tclJ tbe~e l£' a ~~obiaon to tnalie 
)L,eafe~ fo~ anr ~umber of ~ear's upon tt1l)at JLibe~ foeber 
in 100 1Ie ff ton o~ 1!tebtraon, ttJitij lLient o~ tuitijout it, ani) 
tlJiS lllafj but tbe ~ear btfoJc tbe ~rttU~ committei). 

5. -at:J)e 19JObtfO ttt tbe get fo~ Cabing tlJe ()ff!ate~ of ~ur~ 
cbafcr~ llotb p~otert aU <rronbepatlee~ anlJ ~ffuraltcez., &c. 
of J1anilfj, not being the Lands of the late King, QJICcn, Prince; 
&c. and not being Land fold for any pretended Dclinq ucncy iince 
the Firft of JUlze, 164 I, and all Statutes and Judgments fuffercd 
by the Olfenders,from being impeached,; frot." wlJtclJ it appear:z~ 
tlJat t!le l1)arhament lroften upon entadeb JLannfj a}l fo~~ 
fetteb; fo~ if (l1;ilate,G iuane to ot!Jtr~ upon a balunble ([on~ 
!ib~ratton bail nfell of tl l&~ottfo to ("be ti)€m front jfOt:: 
feiture, a fortiori, tbe (ftlate~ out o'f mIJteiJtbote are il,e:: 
ttbeb babe nreb of fuei) a ~abtng., anll tf)etefo~~ m~tl be 
fo~fett bl? tl)e act, fo~ \\)l)t'lJ llteafon tljc(e J1aui)~ are tp~:: 
fetten. 
g~ to tfJe great ~bj€ttion hllJici) lJatiJ b.retl mabeatlil iu~ 

filtetl ou tbe otlJer ~iile, ann \t1UiclJ i~ Trudgeon'~ Cafe, 
~2 Bliz. I Inft. 130. Where ~ena1tt in ~ad \Ua.~ attatutetJ in 
a Prremunire,Snil tt \Da~ atijUi)gell tlJat ~ $Dulll fOllett lJt~ 
lLanllbut tlurtn« I}i~ )l,-if~; fOl tlJ,ougl) tbe ~tatute ,or 
16 R. 2. cap. 5. enact~, That in fuch Cafe their La,nJs, Tcne-­
ments, Good$ and Chattels :thaU be forfeited to the King ; r.et 
tljat mull be Uflberlloob of ftUlJ an (ftlatt afj be map tall):: 
fuRl? fo~f£it, aUi) tlJat i~ bttting lJt~ own lLife., anil tber~ 
fi)~:e being 1teneralmOJb~, t~£l? 1)0 not talie a\l.1£ll' t~:C :1f.olte 
of tlje ~tatutc de Donis, fa tIJa,t bt~ )l.,at1n~ in ~re:~imple, 
fo~ )l...ife, &c. fbaUbe fo~feitti), 'but tljz JJ..,anl.l euttltleb 8)aU 
not, buring lJi~ JL,tfe. 

15ut tlJe anllller i~ ,plain! :lro: in tbe tRc€gn of R. 2. tviJen: 
tlJe ~tatute of Pr~munir€ 1Ua~ flts-tle, ffftatez qtail mere un~ 
ber a 10erpetuttt' bJ! t!Je faiil ~tatutl~ de Donis, \lJIJidJ ~ta~ 
tute i~ no\\) mud} l,UrajieuclJ in tlJe ~fnt of alienation; 
anb t!Je JL,am 'i~ 1lUitt a{t~ttn finc"£ tlJat \time; anb 'ti£s 
apparent bl? ~ultituile of ~~c,eilent~., tlJat fuel) {h:itt aron~ 
fttuttion~ babe not breH matJe finet «Jat ~ime to p~e.fet:bt 
<fftate~ ~ail f~omfo~ftiture~ 1Ditbout rpectalatlb patti:: 
ntlar ~tO~b~ ; anb tlJerefo.),e in tlJe €ate of Adamsa:llll Lam- 4 Co. u546 
bert, \tllJil:lJ i~ a <Irafe in ~oint, tlJe 1Junge~ tiJeretonllru€tJ ' 
(f·llatefj ~aH to be fo:feit fo~ mant of ftJecial ~to~b~ in tiJe 
~tatute of I E.6. cap. 14- to fabe it; nnll tbat \1)R~ a.nIl? a 
)Law maile fo~ fupp~e[ing of ~uperllitiou~ dlfef$ upon a 
politi'li (['otluileration; but tlJi~ i~ a mucl) greater flDffence 
intenOcb to b~ puutfbeb bp tfJi~ act, itl \U~icb tlJere are we~ 

monlh~a~ 
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mon1fratiotl~ botl1 from tlJe Ulo~n~ anb jJntent of tbe 
J1a\11~mafiet~ to malie tlJi~ <eilate fo~feit£D to tl)e Ql:roUlll, 
tiJnn in t!Jat (!Cafe fo muet) relteil on: gni) ~Ullgment U1a~ 
giben aceo~ningll'. 

Wyld ilieil befo~e1ullgment\Ua~ giben;but~uftt'tTwifden 
faitllJe \tla~· of tlJBt fJDpiniOll; ann Jones gJutltee concurreil. 

Baffet q;erfus Salter. 

:[ter an
h 
I~ art ~ttioit foi an fffcape; tlJt )JIluelliott \tla~, m~rtber 

pj~i~~j~ e tije 101aintiff mal? take out a Ca' Sa', o~ tHllle a Fi'Fa' a~ 
may have a gain(t tlJe wefenllartt after tlJe ~lJeriti o~ <lPaoIer bolunta .. 
Ca:,Sa' ?r rill? fufter lJim to efeap,e; but tlJe c!ourt \Uoulil not fuffet 
Sc~ ~a h- it to be argueb, ,becaufe ~t tail b~tl latelr retUrtl tl)at it 
gh~~if/ e 1t'la~ at tur <!election of ti)~ 101atntlff to llO cttlJer; auu uport 
I Ven:4. a [[{rit of <terro~ b~ouglJt tn tbe Exchequer-Chamber, tlJe-
269. Sj!Ullge~ tlJere were of tlJe fame g£)ptnion! )Sut in tIle JLo~il 
;~ Jones 21, ibtef 1uatce Vaughan'~ ~ime tue €onrt of Common-Pleas 

. were llibitJeil~ but 'ti~ fince fettlell. I Roll. Abridg. 901, 902. 

If tlJere b~ an ffCcape bl! tl)e ~lainttff'~ c[onCeut, t!Jougl:J 
IJe lliil not intenll it, tUe lLa\lll~ batl) tl)at tlJe ~ebt tboultJ 

-'* If it had be tlJerebp lliCclJargell; a~ wl)ere one \Ua~ in ff~e,utiotl in 
been by the tbe King'~-Bench:i anti fome 10:opofal~ were tualle to tlJt 
~~Sf~~~fff ~laitlttff in 1J3clJalf of tl}e ~~ifoner, \1)lJo Crein~ tlJere 1llaS$ 
he cculd' fome lliftelilJroll of a11 \If,commollatiotl, contetltell to a 
l1~ver ta~e ~reting in London, ani) befirell tlJe ~~ironer migfJt be tl}cre, 
tl~tigam, \tllJo calue ac,o~llingll?; StUJ tlJis \tla~ !Jell) to bt an ~f,ape 
Plain~ift tl1ttb tile )/. ~onfent of tiJe ~.lainttff, aull be COUlll ueber af~ 
might. ter be in ~~ecutton at lJi~ ~utt fo~ tbe {,line Sl9atter. 
Sid. 330. 

Peck rverfos Hill. 

In Communi Banco . 
.1 Mod. 22S~-'D(Jl;15'tt UP~" a )50"1) b~ouglJt agatnif iiJe ~efenilant a~ 
Bpnd ~oo~ llllminiftrato~, 11lbo pleall~, flCiJat lJe gabe anotl)er 
~~:~~~r~I[-150nil in lJi£' o\t)n ~ame itl ~tCelJarge of tlJe ftrll 15onll; 
another. anll ~pon ~ffue joineil, it \tla~ fopnn fo~ tlJe ~efeni)ant; 
Mod. Rep. anll it tua~ mobeil t!Jat j!Uilgtnent tnig~t not be eutrell 
~L~V'1S. l)ereupon, becaufe it t\la~ a bail ~lea. 
~Olltra. 
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lOut North <ltlJief 9julUce, an~ Wyndham anb Scroggs, 9Ju~ 
fiite~, Ulere of ~pinton, ~lJat it t\1a~ a goob ~lea, becaure 
tlJere bJCl}j otiJer ~ecurit1? giben ttl,," wjJat tlJe ~latutiff 
!Jab bcff}~I'; fO: upon tije £irtt )5onb be wa~ Dul1? liable de 
Bonis Inteitatoris, but 110\l.l lje migijt be clJargen in lJt~ own 
mr1~bt~ \tIlJitb mal! be wcll faill to be in full ~att~faction Ca.Lit.,I22~ 
O~ tue ura ~bligation; fo~ \UlJete tl)e <lronilttion i~ fo~ b. 
~al!tnent of S!t)onel! to tlJe ~a!tl! iJtrnfdf,l t}Jere if iJe a,~ 
,cpt anl! coUat~ral flCllin(t in ~ati~faagon, 'tt~ geotl. 
~f a ~e,uritJ? be giben bp a ~rr&.nger, it mar ilifdJjrge 

a fo~mer :Wootl, anti flJi~ in ctff£rt iiJ ~tb2n br fuel) : ltntl 
'tt~ not bile tlJe <lrafe tn ,.. Hobart, tuuere a 16lintJ wa~ gibe" ¥ Hob. 68. 
ill! tbc fame ~artp upon tl)at berr JrDar a fo~mer li30nil \l.la~ 
parable, anti abjubg~b not a gooil ilDifdJargr, fo~ tue $bg 
ligre UHH1 tn no better <ltonbttioll tlJan l)e wafj befo~e. 

~utlice Atkins boubtelJ, but incUneb, Qrl)at one :15onb catt~ 
not be ntrcbstQ;en bp gibing anott]er, tl)ouglJ tbe 19tr~ 
d)arge be applietl to tijc ([onilition of tbe 16onl1; ann fo~ 
tlJt~, iJe citeil Cro. Eliz. 1 I 6,72 7, \UiJtdJ \l.1az a <ltaff ailjungeil Cra.Car.8s,' 
fo ttl l!oo~nt; ani) tijerefo:e tlJi~ ~lea upon wemuttet 
ruoultl babe bretl obet~tu!£n; 1?et finee ~tIue mafj taftCtl 
upon it, ann a <I1erll:ct fo: tl)e J0efennant, tlJe t0Iea i~ 
lJelpeil br tbe ~tatute of Jeofails, 32. H.8. lJere being a nt-
teet 'affirmatibe anti ~egatille. . 

15ut a~ to tlJat, t1Je ~bief 9jutftee ani) Scroggs luftice te, Poflea 139: 
pUet .. , ~tJat an immaterial 11Tu£, no tufl1?£S arifing from 
ti)e Sl@atter~ ifj not lJelpen; as an ardon of Jeebt upon a: 
150ntl lain to be tuatle in London, ann tl)e ~efenbant fattlj 
tlJat it tua£s maliC in Middlefex, anti tiJi~ ifj trien, 'ttfj not 
atbcb bt' tlJe ~tatute, but tbett mnft be a 11iepleatlet. 

15ut becaufe it \tlafj f\t1o~n~ ~I)at tlJe SlDbligo: (\UlJo hla~ 
tlJe 1t1tdtate ) \tla~ alibe 1Fonr ~eatfj after t{Je at:ime tlJat 
tlje ~eeonblBonb \llat$ giben, anti fo~ tUat meafon it couln 
not be giben upon tUe account of tbe Jeefentlant't$ bttn~ 
liable afj abmt"iftrato~, but muff be tntenneb a :15onll to 
(renre a ~ebt of l)t~ omu, tl)ercfo~e a neb) ~tial \tla~ 
grantcil. 

T Cook 
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Cook and others 'Verfus Herle. 

Covenant I~ ~obenant, tIle €afe tna~ tfJi~! Charles Cook mabe a 
will lie in ~ointure to Mary lJi£S mItfe fo~ lLife, ann niell UiitlJout 
th~ Per~-, ~ffue; tlJe lLani) nercenbell to Thomas Cook lJi£S 15;.otlJtt anll 
~he3;atn~be $eir, llJ!Jo grant£s an annuitl' o~ 1!ient::<!tl)arge Of zoo 1. per 
executed by Annum to tlJe ~latntiffs in ~ruft fo~ Mary, ani) tl)i~ tua~ 
theStatut~ofto be in Wifcl;arge of tbe fail) ]ointurc, HabeJzdttllZ to them, 
Uf};, whooh their Heirs, Executors, Adminifirators and Affigns in Trull for the 
~lr~f;Sthe 1- faid Mary for Life, tnitfJ a ItJ:laufe of ~itlref~, ann a <lto~ 
properRe- brnant to PSl' tbe 2001. per Annum to tlJc fain ~tutlre~ fo~ 
Me~Y'R tte ([tfe of tile fain Mary; t!Je lB:cacl) atrignen tocl~, tljat t!Je 
22~.· ep. IDefennant I)sn not pain tl)e llient to tiJem for the Ufe of 

Mary. 
~i:Je Jerfenba.nt bemurren fpedaUl', fo~ t!)at it appeatS$ 

111' tl)e 101aintifI'~ omn lbewlng tUat bere i)1 a (j5~ant of a 
ment::qJ:f.)arge fo~ lLtfe, 1lllJtcb i~ errcuten bl' tl]e ~tatute 
of d1fe~, anO tllcrcfo~c t!Jerc ougl)t to babe brett a Wttlref~ 
fo~ ~on~parment, UllJicb t~ tlJc p~oper JRemenr giben bV tl)e 
~tatute, ann tlJi~ action tuiU not lie in tlJe 10erfonalfp. 

2. 'flCi~ faii)" ~be Wefennant bin not pal' it to tlJe ~lainlt 
ttffs fo~ tue [tee of Mary, 1tllJicl) t~ a ~egattbe 10~egnant, 
ani) implte~ tlJat it ma)1 paitl to tbem. 

3. '~i~ not aberrcb, tlJat tlJe ~onel' 1lla~ not pain to Mary, 
ani) if 'ti~ patti to I)cr, tUeu tl)e :JB~eacl) t~ not weU atrigneo. 

Ex parte 15ut §terjeant Baldwin fo~ tl)e 10latntiff replieb, ~lJat it 
Quer. \rJa~ not a ~ueaton tn tlJi~ <!tofe, tul)et!Jer tlJe 1!ient~<tlJarge 

ttJa~ e:recutrb bp tlJe ~tatute o~ not, fo~ quacunque via data 
an action of qJ:otlenant \DiU lie; anti tlJat t!Je 1S~eaclJ \tJa~ 
atrtgnetl acco~ning to tlJe mo~i)~ of tl)e €obenant, ann (o 
prima facie 'ti~ weU enouglJ; fo~ if tlJe Wefennant nin pa~ 
tl)e ~oner to tlJe l&latntiffs be mar pleatl it, anb fo I)e 
mar Itfi€\Utft if I)e pain It to Mary. 

Curia. ftlJe <ltourt were aU of ~ptnion, ~lJat tlJi~ ment~~lJarge 
\na~ e:recnteb bp t!Je ~tatute of ~re~ bl' tlJe e:rp~ef£S [[lo~i)~ 
tlJercof" which executes fuch Rents granted for Life upon Truil:, 
a ~ tlJi£S <!tare i£S., and transfers all Rights and Remedies incident 
thereunto, together with the Poffc1lion to Cefluy que tile; fo tUnc 
tbougb tlJe 100wer of ~iftratntng be limiteO to tlJe ~ru:: 
ftre~ bl' tbi~ Wretl, l'et bl' tl)e ~tatute \rllJicb tran~fer~ 

'5 Co. 18. a. that ~o\.tler to Mary, !be lUSl' nitlrain alfo; but tl1t~ ([cbc~ 
nant being qJ:oUateral, cannot be tran~fetrrn. " 

2 



Mich. 28 Car. II. in Communi Banco. 139 

atbe Cltlaufe of ~taref~, bl' tlJe e~fJ~ers mOlil~ of tl)e g,tt, 
i~ giben to tlJe Cefiuy que Ufe; but bere is a llottble triemc::: 
til', bl? ~iftrefS o~ action; fo~ if tlJe )l.,effre atrtgtl lJi~ jJn::: 
terett, aub tlJe ilient iss acceptell of tbe afftgnre, ret tlJe ~01 
benant lies againtl tl)e JLefi"re fo~ Jaotl~pal'nletlt upon tlJe 
e~p~ef~ <tobenant to >f. par; fo if a llient be grante1l to S. ¥- Hayes 4Yitl 

anll a <ltobenant to pap it to N. fo~ lJt~ [tfe, 'ti~ a goob Bick~rltaff. 
<ltoilensnt. Hollis and 

gnb it mas agree)), ~bat tlJe atrignmctlt of a )5~eaclJ ae::: Carr, Antea. 

tOltJing to tlJe imto:tJS of tUe ~obenant if1 goon enouglJ, 
anb tlJat if anl? atlJing be bone mlJicb amounts to a ~er::: 
fo~mance, tUe otlJet ~ille mutt plratJ it; as in t!Jifj Qrafe, tbe 
~efenbant miglJt babe pleabell tUat tUe ~OtlCP mass pain 
to 1\fary, wUicb is a 10erfo~mance ttl ~ttbaatlce, but it 
mall not be intenDell mitlJout pleailing of it: mt!)erenpon 
91utlgment toa~ giben fo~ tUe t&laintiff. 

Read rucrfos Dawfon . 
• 

Dcf1l>tt upon 150tltl againfl tlje Wefenbant a ~ cftecu: ~epleade.r 
. to~: ~ffue tuBS jotUtll, Ul!Jet!Jtr tile ~efcnnant lJall ~1~e:e~1~11m. 

atret~ o~ not on tbe ttUirtietlJ ;m>ap of November, \llbiclJ Iffue.­
mar; tUe l0ar on 1.lllJiclJ be !Jan t!Je urtl ~otice of tlJe 101ain:: 
. tift'~ o~iginal im1rit, anti it \1.1t1~ founn fo~ tbe 'llefennant, 
tbat tlJen lJe lJall not a1tet,~. 

9lt \Ua~ mobell fOJ a Repleader, (becaufe it \Ua~ faill) tIJi~ 
wn11 an immaterial jjltUt, fo~ tbougb be ball no affet~ 
tbtll~ 1!tt if bt bail anF ~fttt\t1arbS, bt ifJ liablt to tgt 
lelatntift'~ action. 

l5ut Barrel, ~trjtant, mobeb rOi gj u1lgment upon fbi,., 
<r.terllltt, br lReafon of tlJt ~tatutt of 3 2 H. 8. wblclJ btlpS 
in <1Cafe~ of ~irpltatlitlg o~ infufficient 10Ieantng, '4ri~ true, 
tlJert art maul? <tare~ mbiclJ afttr [lctlJitt ate not aiDtll bl? 
tbig ~tatutt; a~ if tbere art firmo affittnatibt~~ \.U~)t~iJ 
,annot tuafie an ~1Tue; 0: 1llJ)en after a ~rabrtre jJ1Tuct~ 
jointb '\tItt!) au hoc petit quod inquiratur per Patriam; tJJ(S i~ 
no l1Tuet 2 Anderf. 6 & 7. ~o if tbere be no ~lta at aU~ YetV'. 210. 

n~ if an ~ctiOtl i~ b~ou~bt agninft 15aton ann :jfC1Ut, nnb Hob. 126. 
ru~ pltab~ onlp. 2 Cro. 288. ~O if tbe 10artr put~ bimfclf 
fuper Patriam, \UJJtre t.t ftJoulb bt ttittl bl' mecotl.l ; o~ if tl1e 
10lta be notbing to tlJt ~urpoCr, o~ lie not in tlJt geoutI) 
of tlJt 10artit$, flub immattrial jJtTutJ.'{ a~ t!Jeft c'annot 
be gootl. 

~lJt :eifftrence in Moor 867. i~'I jJf tbt ~lta'l on \nbicb 
tIlt ~true i~ join~tJ~ batllllo colournble ~~etente in it to 
bnt tlJe l1)laintiff ; o~ if it bt againil: an e~PJtf", lRule tn 
tJJt lLaw, t!Jtte t~e 911Tut t" itnmatetinl, anb fa i.'~ if 

T 1 t!ltrt 
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tUftt \Ua~ no jJlfue ~ ann tbtrtfo~e 'ti" not atile;) bp tbt 
~tatuu ; but tf it badJ tlJe <U:ounttnance of a legal t&lea j 

t!JouglJ it tUant ntcttIarl' ~Btttt to tuafit it ruffici£ut, 
tlJett fban bt no tlitpleantr, becButt 'tiS l}dpeb after [ierOict, 
~tre tile t0arttt~ onl1' lioubt, \l1bttbt~ tl}rre were afftts 

at tilt ~imt of tlje Jaottce'! ann 'titl founn tlJere Ulere nont, 
anb fo 1ungulent l11aS to be giben ac,o~nlnglt'; ann of tlJat 
~pit1iotl \tlaf$ tJJt tobole <tourt. . 

15ut jJutltCt Atkins was cleat of ~ptnioll, atfJat if tI;t 
~artie~ jotn ttl an tm1uatttial jJfi'Ut, tlJert maU be no 
llitplcaber, btctlufe 'tiS l}tlpen after [lernict bl' tlJtrt [[lo~o£{ 
in tbe ~tatutt, viz. [any HfucJ 'tis not faIn an ~truejotnelJ 
upon a tnatertal10otnt; ann tOt 9lnunt of tl)e ~tatute 
\tlatl to p~ebent mtpleai)er~; anlJ tIlat if anp otuer <ton; 
ftruttion (bouln be manE of tbat act, bt bJas of 1lDpintol1, 
~l.hlt tl)e 1ungt~ fau tlJtrt not to e~pounil, but malie il 
)Law; fo~ b1? (ucb an 1ntcrp~etatton mud) of rue 1l)tuefH 
tnttnileil bl' tlJe art to tlJt ~artr, \1.11)0 !Jail a merOict, \l1outo 
bt rellrainetJ. • 

turia. ,. ~fZClJt otbtt jJullict~ mtre aU of ~pinion~ ~IJat unet; t~e 
g'@afling of tl)ts ~tatute it ball brell al\l)al?~ aUOwtlr, 
ann tafttn ati a lE'ifferen,e., tbat \Dben tb~ gjffue mas pct~ 
fecUr material tbtrt (}Junln be no llieplcailtt; but tfJat tt 
mas otbtthlife wlJere tile ~1Tut m£l!i not mattdaf • 

.ann ]utlice Scroggs a~fien merrill'., jJf ~ebt bt b~cugiJt 
upon a Jl.)onl'l, ani) tUt ~eftnilant plean~ Robin Hood ~U1£It 
in a [lflOOtJ~ anil tbe ~latnttff joiu~ j1tIue tUelt 1)£ nt;) not., 
tbiS ttl an immaterialgJtIut: ann fball t1)tre not be a lRe~ 
pleabtr tll fuel) Cltaft after dlerllict '! Ad quod non fuit Re­
fponfum. 

Beaumont 'Vcrfus · · Ii ••••• 

. . TJ.)CII; ~laintiff b:tn«~ all action of tOebt upon a 
r;~.er of ~ung~ent obtatnen again~ tJJt 'Dtft~nant tll a <!tourt 
:2 Vent. 111. 1l>aron, lJabtng ntclaren t1)tre ttl all atttOU on tnt <!tafe 

upon an Affumpfit, ann recOberen. . 
flClJe ~rftnj)ant came to wage his Law, anb U1a,1'J rean)? 

Sid. 366. to fwear tl}at 1)e owen tbe l&lainttff notbing; but tbt 
~ourt JJelb tlJat be ,bla~ not meU s1lbJfen, fo~ br tbe 1!ie~ 
cobert' tn tlje 1nfer'0~ ~ourt it become nom a ~ebt, ani) 
11las owing! ann being a~fitZJ, mJjrtlJer {It l)an paill tl;Je 
~onel' '! ~e anCwereb, ~lJat IJt owell notl}(ng: mf)ert~ 
upon tbt ([ourt concluben tbat be ban not pain it, ants 
tberefo~t tbep wotdlJ not atlmit iJitu to \thlge iJt.s )L;am 
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mftlJout btingtng ruffttitnt <1tontpUl:g:at.o~$ to f'Wtat tlJat 
tl)t1? beliebetJ ge nllo~e ~rutlJ ; but fU'iJ not apptaring."ttje 
'eeftntJant defecit de Lege, aull jluogltttnt hall been giben 
againtl bim .. but lJe ofteteb to b~tng tlJt g@onel' tec:nbttcil 
anb tl)e ctol1f$ into tJlt ([ourt, ani) to go to tl tlClll ~rial, 
it bttn~ a ber1? batil ftafe upon lJim at tlJe fOlluer arial, 
1lll)ere t!Je <eetnanl) \U8l.1 of fa ~Utt~ment of 18 d. per Annum~ 
tbe ~ef£nbant p~omifeil, t~at if tl)t lelaintttf \Uouln O)C\U 
bit) q[tde, anb fati~fl' lJim tbat. be bat) a Eig!Jt toilemanil 
it, be \\loulil pap !lim tlJe lfient; anb at tlJc '@:riai, q:p~ffZ 
~atlJ \l)a~ maile of a ~~ontift to pap, upon tulJtd) dye 
<llerbict tua£sobtainell; \UlJtrea~ it \tIa~ tlJtn Ur~til tI)i1t 
tlje ~trel)olil woulil come ttl 11nuet'tion upon djEH ~i~omlf? ~ 
anb fo tile gjnfetto~ ([ourt tonH) lJabe no 1uti5Jllitticm. 

aull aftet\UartJ~ tbe <JtlJicf jufficc faib., (tlJat it tatU 
bren abjubgetl in t!le King'~-Bench, t!Jat an 1nfniol ([outt 
cannot l}olQ 101ea on a quantum meruit rOJ mo~fi ilone out (f 
tiJe ]uti~tJtlition, tlJougg 'tUt ~~o1nire be mabe within; 
anb tlJat be finem \.lllJete a t0etfOn of ~uaHtr i.nteutli n~ a 
g@atrtsge \l)itlJ a )L,allp, p~efentelJ ljer witlJ a 1£\1)c[, an?) 
tlJe ~arriage not tailing <!effect, be b~ougfJt an grtion: of 
Detinue againfi: bet, anb rue talitng it to be a (jf5ift, offereb 
to wagt !Jet l1a\U; but tlJe €ourt Ula~ of ~J.litli(jn., ~lJat 
tIle 10~ol1ett1? \l)s)1 not clJangell ~tlli~ <15tft, being to a 
{preisl gJntent, anil tfJcrefo1c \Uoulll not silrnlt iJet to ilo 
it. Quod nota. 

Stylemah ruerfus Patrick. 

A~ Qction on: tJle cIraee \lnl~ b~ounlJt bl' tIJI? ~U{intiff Corts al­
agatnft tbr. ~efenbsnt, fo~ eatiu~ lJi~ (JI)~af~ 1uitlJ IJi~ lowed. 

~llrep, fo tlJat be coulil not in talll amplo modo enjDp i:)if,S 
CltommOtl; tl)ere wa~ a [ltrllttt fot tlJe ~laintiff .. ann it 
\lla~ now moncil, t{Jat be !bouU" l)abe no mo~e <1toff% tlHHt 
~an,agc~, becaufe tl)i~ bla£$ a ~tefpar~ in it$ own: ~a:: 
tute, sntl tlJe *j]ullgc of aiIhe tall net cfttifiel1 tiJat tlJe 
~ttle of anp )Lann 'Wa~ in llIluetlion. 

'lint tIle Cltoutttucre aU of ~pinion, tl)at tlJi~ ([are IDS~ Cudao 
not mitt)in tlJt ~tatute., . 
~o~ it \Ua~ not a fribolou~ action., i1ecaufe a litHe ~11~ 

mage bone to one <ltommon~r, anll fo to 'QCUlent~\ ntar in 
tl)e mtlJole Ulftlie it a great [mtong ; if tlJe <Jraufe were fti~ 
bolou~, tlJe 9jubge of alTi~t mal' Utarli it to ile Cncb br 
[lertue of tIJc ~tatute of 43 Eliz. cap. 6. ann tlJen tt)l~re fih1U 
be no lno~e ([oft~ tt}8n ~ama~e~ ; anil tlJougf) in tiJi~ <Irafe 
t!Je ~laillttff lJatl) Tn l)i.£i ~e'ltn·atton fet out a 'q[itIe to 

lJi~ 



Mich. 1.8 Cat. II. in Communi Banco. 

DiS ([ommon., ret tlJe ~ttle of tbe lLanb cannot potTiblp 
'Olut in ~uellton; anb tberefo~e not to be certifieb a~ tn 
([afe~ of ~retpat~; ntttlJer is tlJere anl? Jareb of a €erti~ 
neate., if it appears br tlJt 101eabing tl)at tlJe ~itle of tIle 
)l,anb i~ in 11lluetltotl. 

Qtbe Clrourt beirtg againlf tlJe $etetlbfltlt a~ to tbe t!o{f~., 
tH~ Cll:ounfcl tben luoben tn atreft of ~ungment~ becaute 
tlJe 101aintiff fet£S fo~tiJ lJi£S mtgljt to tlJe ~ommon onlp bp 
\Ual? of )Recital mitt) a cumque etiam, &c. tbat lJe fJSil a 
llii~bt to (J,Con.uuon in fuciJ a 1018ce, fed non allocatur; fo~ 
'ti£) Q,ffinuatibe enouglJ., anll aftetblatb~ be is ,gargeb 
mitb tlolng tl)e ~laintiff ~amage; ani) fo tile ([afe i!i not 
like to an gttion of ~t~rpafS quare cum !le nin a ~refp.affS, 
fo~ tl)erc tIle ~enfc is lmperfect. 

3 DE 
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Termino SanCli Hill. 
Anno 28 & 29 Car. II. in Communi Bancoc 

Jan1es rverfus Johnfon. 

I 
~ ~reCpar~., t1Jt~. efenllant jut'fitieb bl? a Prefcription Qye P.ftau, 
to babe ~oU., ~nll ~f{ue being joinen tl)ereupon., tiJe where 'tis 
~urr founil 11 ~pecial merbict, tn m!Ji'lJ tlJe ~afe ~~:a~:~ 
upon tlJt101eanin;1~ \tla~, viz.15efo~e tlJe J0ttr()lutton~ 23 10 ' • 

of ~~io~te~, t!Je ~ano~ no\\) iu t!Je 10o[etriou of 
tlje ~efenl.lant \lla~ l&arcel of tl)e ~~to~l? of B. Ull)U!J came 
to tile tJrroU1n bp tl)e fain ~itrolutiou; ann tlJe ~ing mane 
a cJJ5~ant tbereof to ~tt Jervae; Clifton injfee, togetlJer tuttI) 
tiJe fain m:oU adeo plene, a~ tlJe 10~ioJ ban it; aub tlJe ~e~ 
fennant l)abing b~ouglJt nO\\J1l a qtttle br feberal Sl@efne 
~urignment~, cfatm~ bl? dlertue of a :teare from ~tr Jcrvas 
fo~ ~eben Fta.r~ tlJeu tn l5ein~., aUellging, ~lJat tlJe fain 
~tr Jervas, ann aU tlJore \tllJore Qt;ftate lJt lJatJ migl}t take 
~oU; anll mlJetlJer tlJi~ ~leaning bl? a Que Efiate to l)abt 
l!iiggt of ~oU wa~ goon tn lLaw, t!Je gJUtl? lloubteb. 

Baldwin, ~erjeant., f.o~ tlJe ~laintiff, arguel», ~lJat tf1e Ex parte 
~u(ftfication \lla~ not gaol), becaure tlJere are ar\Do ~o~t~ Quer. 
of ~oU, viz. 'Qrofi tb~ou~lJ, ani) trr:oU traberfe; one t~ in tlje 
ltitng'z ~iglJ\l:lar, anil tlJe otlJe~ tn a ~an'~ otun ~oif; anll 
it botlJ not appear fo~ tlllJfclJ tbe '®efenlJtltlt iJatlJ juftifie))~ 
9lf it be fo~ t!Je firft~ tlJen be ouglJt to lbe\\J tlJat tle llin malte 
a ~aufewap, 0: rome otl}er ~lJin~ tiJat tnt~bt be an '1ltJ~ 
llantage to t{Je 10a1Ten~er~, to entttle fJitufelfto a 1&~err;tip~ 
tion; but if it be fo~ tlJe oHler, tlJen be mull aUo (be\ll tt 
ma~ fo~ paffing upon lJi~ ~oil., mlJicb tmplte~ a ~onfii)e~ 
rati~Hl. 22 Aflize, Kelw. 148. PI. Com. 23 6. Lord Bcrkley'~ Cafec 
I Cro. 710. Smith verfus Sheppard; bl? tubiclJ <Jt:afe)1 it appear~ 
tbat tlje ]ulhncation ougl)t to be certain. 
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Amend~ 
rnellt not 
afrer Iffue 
joined. 

~iJen a~ to tiJe 1$0int in ~ueaion, be fail)~ ~lJat ~oU 
cannot be appurtenant to a ~ano:, ani) fo tbe ~leai)ing 
I1p a Que Efiate i~ not goon; but if tlJat fiJoulll be allmtt:: 
t~ il, l!et tbe ~3ano: brit1~ betlell in tlJ£ «town bl:' tlJe ~tr:; 
folution~ tl)e atoll then became in <If)~of~, ann couln ncber 
after be uniteil to tf)e ~ano~~ o~ '1Lppurtenant tf)ereutlto. 

leut it \))a~ atguen fo~ tbe WefeniHlnt I1p Maynard, ~er:; 
jeant~ ann tl)e un;ole Clroutt were clear of ~pinion, (lti)at 
tlJe ~[ue \tIa~ upon a part!rular 1$0int, ann tlJe t!l:ttle \\1a~ 
ailmitteb, anll tijst notbing remain en tn mueftton but ttJt 
~oint ttl 101eailing. llnn ag to lUlJat ~an ~ren objz~ei), 
~lJftt aroll cannot belong to a ~cxno:, 'tt~ qUIte otl)erunfc; 
fo~ an llllbotlJfon, a lRent, a ~oU, o~ anp 10~oat 1tpp~en: 
bel: mar be ~ppurtetlant to it. 'a!i~ true, a ~an tan::: 
not ~l~efcrtbe br a Que Efiate of a 1ltent, llllbomfon, atoU, 
&c. but tle mal' of a ~ano~, to \tlbttll tl}efe are appentlant; 
'tt£' Iifiemife true, t~at if tl}e lDefennant gan faill tl}t~ ma~ 
'(tull fo~ pcJTing tbe $igI}W8l!., lJe mutt tbew fome <taufe 
to tntitle tltm,fclf to tiJe ~aliing of it, a~ br i)oing fome::: 
tiJinll of ~ubridi 2l1lbantage. 

15ut tbi~ general map of 10leabitlg i~ tlJe moa ufuaT, 
ann fa ~te tlJe ~:ttei)etlt~, anll it oagijt to tOlue on the 
otlJer ~toe., anll to be aUe~gei), ttl)at tf)e ~efeni)a nt p~e:; 
(ttibei) fo~ ~OU in tl)e @iglJwap; anl) in tiJt~ Cltare, tlJo' 
tI)e ~ano~ tt me to tf)e <Irto\tltl, tlJe ~ou reluail1ell gppur:; 
trnant fUll, anll fo it continuell lUbell it \tla~ grantell out. 
flCbe j0ifference i15 bet1tlren a ~lJing wlJitlJ tua,9 o~iginaU~ 
a tloll1et of tf)e Cltromn, ani) otber ~bingj mlJltl} are not, 
a~ Catalla Felonum, &c. if fntb tome again to tIle llling 
tbel! arc mergeb in tlJe <trowu; but 'tt~ otlJerWtfe in Cltafc~ 
of a Leet, Park, Warren, Toll, &c. 1llbttb mere ura treatell 
bp fbe llltng. 9 Co. Abbot de Strata Marcella'~ ~are. ~o that 
tbi~ ~ou i~ not become tn <If)tof~ bp tlJt WitIolution, 
\t1~trtupon 9lungluent wa~ giben fo~ tlJc ~efenbant. 

Sir William Turner's Cife. 

D<fbt qui tam, &c. fo~ 100 I. a(tainft ~ir William Turner, 
being a ~ufhce of ~ea't tn London, fo: llenping bi~ 

mLtarrant to fupp~cr~ a ~tiHttou~ <tonbenUtit of ont 
~l. ~urner ,in New-fireet. ([lJi~ ~auft \t.la~. to be trien bL' 
Nlft prIUS tIJU3 '{term., befo:e tl}t ClCl)lcf gJUtlltt. anll now 
tue ~lnintiff mobetJ to am~nll ont mO~tJ tn tUe Wctlara:= 
tton, wlJetetn l)e tuafj mtllafitn, fo~ l)e lJaillati) tl)c ~ret:; 

2 ing 
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lng to be at Turner'£i ~anfiotl~iJ~Uf(', an~ upon artlQuirr, 
IJe untlerftcob tue i91ace of ~retung U.hl~ not at ijiS g@an:: 
uon~l)oufe., but at a little ~ttlat1ct from it, ann fa p~a1!tl:J 
U)e mo~n ~annon mtgbt be {truck out. 

:l5ut tue <rrlJief ~ulhce faitl., atbat aftet ~1!ue joinei), ann CUri,L 
fue (JJ:aufe fet bOUln to be triel!, anD tljts beincr a penal. 
~tatute, no ~~ecei)ent coulil be tbeu.Hl of an £!ntentement 
tn fucl} ~afe, anb tbetefole mouiil not mafie tiJig UJe ffr,ll~ 
anb fo 1Leabe \tla~ giben to tue t01aintiif to lJifconttnuc 
upon ~a1?ment of 4to1t~. 

Brown ruerfus J ohnfon. 

a" 

I~ accompt! fll:lJe ~laintiff beclare~ againft tUt terfett: Time where 
naut, fo~ tbat upon tbe 1fir1l of March, 22 Car. 2. & ab-" ~lS mtdf h 

inde to tIlt 1firft of May, 27 Car. 2. be ttla~ lJi~ )Bailiff, ani) Hr~~e I~O: e 
laectiber of 80 ~ig~ of )l.,eab. good. . 

arne ~efenilant pleab~, ~iJat from tbe (ain 1firtf ~al? 
of March, 22 Car. 2. ta tlJe fittl: ~al! of May, 27 Car. 2.l)e 

hla~ not tge ~latnttff'~'\)atliff,' or lReceiber: of tlJe faii) 
80 10fgfj of Jl,eai)., & hoc paratus eft verif1care. t[o tbi~ tbe 
101aintiff bemurrel>., ani) a1Iigneil fprciaUl! fa: cranfe,. tbat 
tile ~ime~ frOlutJle 1ftrtt of March 10 tiJe 1firft of May are 
maile 10arcel of tbe ~I[ue, \Ubicb ouglJt not to be, becaufe 
tIle 101aintiff in J)ifj ~edatatiou mutl aUcilg:e ~ ~ime fo~ 
~o~m::ralie ; but t!Je ~efenllant oug{Jt not to tie iJim liP 
to fucb fltime aUti)geil, fo~ t)t mtg1)t lJabe fain iJe tllar.s not 
'l5ailiff modo & forma. 

ann fo~ tlJi~ tbe <ltsfe of Lane ani) Alexander wafj eitel», 
11l1Jere tlJe Wefeni)stlt in QJ;jectment mafief,S a atitle bp <ltoP! 
of <ltoutt~mou., g;ranteb to bim 44 Eliz. ann tlJe ~laintitt 
replie!'l lJi~ {[itIe br tlJe lific $~ant., I Junii, 43 Eliz. ~lJe 
~efeni)ant maintain~ lJi~ 15at., ani) ttabetfedJ tbat ti)e 
sEluretl, I Junii, tn tlJe 43d ~ear of ber 1!iei~tl, grante?l tlJe 
faii) Jl.,anil bl! ~opt'., ann upon JE3eulUtftt it mafj nbjubgen, 
f2tbat ti)e traberUng of t!}e ~av i~ ~atter of ~ub1tance, 
\Ubtc~ being mane ~att of ti)e 91[ur, t~ nauglJt. 

1.6ut on tl)e otber ~itle it \l)a~ objrtttt)., ~bat ~ime i~ 
material., ani) tl}at in grtion~ of gc(:ompt fti£S p~OpCt ta 
malie it ~at,el of tbe 3lffue ; fOl a g@an mar be J5ailiif 
fo: a!\tlo.,but not fo~ arl}lre !,~ara', anil a 1licleafe mal? be 
pleabell front fud) a ~ime to fuel) a ~tnte. Fitz. Accompt. 
30. Raft. Entry f. 8. 19 pI. 1. f. 20. pI. 6. f. 22. pI. 2. 

U 1. tfi.lcn: 
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I. srben cf:rceptlon~ were talien to tlJe l0lea, ftrft, fo~ 
tlJat rUt ~lainttff babtng ciJtH"grn tlJC Wefcni.'lant a~ me:: 
ceibcr of 80 If;)ig~ of '/Lean; tlJe Wtftnnant plcall~., ann tl)at 
be toa~ not lRecciber tbereof, but ltotl) not far of anr ~art 
tllereof; fo~ \\111ie1) lltcafoll ttJe Cltourt ljelo tIle ~~ta iU, 
bcc(lufe 1)e migiJt retain 79, antlret not 80 l1)tg~; but to 
plean gcneraUl? ne unques Receptor i~ weU enougl); tlJougb 
it wa~ urgen, ~lJat if it lJan been founn a~aina fjim 
upon fuel) an jlffue tf;Jat lJe i)an rcceiben sur 10arce1 of toe 
JLeab, be lb~ultJ lJtlbt acco~ptcll. ?4 H 4· ~~. 2 Roll. 3· 1-4-
32 H. 6.33. FltZ. Accompt. 16. ero. Ehz. 850. FltZ. Accompt 14, 
Raft. Entry 18, 19, 20. 

2. ~iJe ~efennant cOnclttilC~ & hoc paratus eft verificare, 
1nlJerea~ it flJouln be & de hoc ponit fe fuper patria1n; but tlJe 
CIrourt noubtell of tlJt~, becaufe it 1\1a~ not fpeciaUp atfignetl. 

(>()ltea. 3. ~iJe ~Iaintfff clJargen tlje ~efenllant a~ bt~ 16ailtff 
upon tl}e firft of March, ann tbe Wefenllant plean~., tijat 
be ma£) not biz 15ailttf from t!Je jfiril of March, fo l)e er== 
dlJne~ tbat War; anll tlJiz tlJe <Irourt lJelll to be ttl,urable~ 

(2 Sand. 317, ann liltemife tlJat tl}e ~ime ouglJt not to be malle~arcel 
318• of tlJe jjffue, ann fo 9Jungment \lJa~ giben quod computet • 

• 
Abraham ~er:fus Cunningham. 

Adminiltra- I~ a ~pec·ial [terllict in <fjectment., tte <!rare UPOIl tlJ~ 
T
tor fellsfla lBlealling~ \lJa~, viz, ~ir David Cunningham being pof~ 

erm a eer- tr f I1lr' f 11) IJ . 1f7f1' 'U H' ward~ an ££u£1) 0 a ~erm o~ ?/ear~, malle l~ \L.\I.ll ., ann t,:,ereUl 
Executorap. appointell lJt~ ~on ~ir David Cunningham to be bt~ ~:re== 
pears and ,uto~, ann lliett. ~ir David tl)e cf:recutol, in tbe Fear 1663 
~ee~~h~~~~~ matte lJi~ mtill alCo., ann tlJerein apPoitl~cn David Cunning­
was adjudg- ham t.Jt~ ~orr, ann ~U10 otlJerg, to be l)l~ (f~£,uto~~, anti 
ed void. niell; tf)o£e -m:\.t!o (IJ;:recutol~ bie, anll B. a ~tranger talie~ 
T 'Jen.303. alltuinttlration, cum Teftamento annexo, anll conttnne~ tlJt£s 
2 i.e~i~~ 72

• allmintftrattoa from tlJe Fear 1665, to the Wear 1671 , itl 
182. \DlJicl) ~ime be mabe an affignment of tiJi~ (!!:ernl to ti]e 
6C P k J1effo~ of tlJe telainttff~ ftJ~ wi)iclJ be bat) receibet) a tlJou:: 
ma~:s Caf;. fanll ~OUtl~fJ: ~!ltJ in tlJe lPcat 167 I tfJe furbtbing (f:r~ 

ecuto~ of ~lr David tlJe <U;~ecuto~ malle g)atb in ttle ~tch= 
bifl1op'~ Qtourt, tuat lJe neber lJcarb of lJi~ ~eaatof~ [[till 
;tiU tlJrn., no~ eber fam it befo:e, ant) tlJat be lJall not men:: 
bleb witb tlJe (lJ;ftatt, no: renOUllcctJ tlJe <f~ecuto~tbtp: 
~lJen a €itation goe~ to tbew <!ranfe \tIbr tlJe ~lJminiara== 
~lon ft)oult) not be repealctJ., a~n ~rntcnct Ula~ gtben ti)at 

. tt mouln b~ reboItrb; upon \1.1blc11 tlJe <frecuto~ et1ter~, ann 
tfJe JLe[o~ of t~e ~lattltiff entretJ upon I)tm. 

I 
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~lJis ~afe was argueil bp Saunders fo~ tlJe ~Iaintiff anll Ex parte 

Lcvinz fo: tlJt '!gefenDant. llnil ftrtt it \l)a~ faiD ttt 113e~ Qut:r. 
i)alf of t~e 10laintiff, t!Jat tlJe ltutlJc:itie~ in tlJe 113ooli~ 
\\lere llrong on lJip ~tile, tgat tl)e ftrll '1lbtltiniaratiolt 
1\la~ well granteD: 'Q!t~ true, tf a ~au malie a miU~ 
anil abmtniftratlon i~ granteil, anD tuat mill t~ after~ 
ltlarD~ PJobeD, fucb aominitlration i~ boil), a~ in Greyf-
Qfook anD Foxe'~ Cafe. Pl. Com. 

')But in tlJi~ <!tare, after tbe ~eatlJ of ~ir David Cunning~ 
ham t!Je <f~ecutoJ, lJi~ 'CIl:ellato~ i~ Deall j}nteftate; fo~ to 
mane an <n;~ecuto~, tbere mull be firll tbe ~atuing of hint; 
tben t!Jere mull be fome concurring act of lJi~ own to ile~ 
dare lJi~ 'lltrent, tlJat lJe mil! talie Onus Executionis upon 
iJilU, fo: no ~an can ntalte anotlJer <f~ecuto~ "gainre 
iJi~ [[lill; fo tbat if after tlJe 'lL)eatb of tlJe firft <f~e,utoz, 
tlJofe otber (f~ecutoJ~ appointell bl? lJitlt lJail tnaile. rucb 'a 
~edaratton a~ tlJi~ furbibing <n;~ecuto~ batf) «nee none, 
tlJeir ~ellato~ l]all lliell g}ntellate. 7 E. 4- 12, 13. 

~lJe <f.tecuto~ i~ tualle bl? tlJe ~eftatot, anD tbe $Jl)~ililf 
narl? i~ entpomerell br t~e ~tatute to mafie tlJe llilmini:: 
Ilrato~ \lllJere t{Je 1&erton lIie~ ~nteaate; fo tl}at 'ti~ plaIn, 
tiJere cannot be an <n;~ecuto~ ann anluiniilrato: botlJ toge:: 
tlJer! ~f lJe ml)o is nlane fo, taftetlJ UPOll lJtm long afte~ 
tlje mill to be <f~ecutot, it tball mafie biln fucb br llie~· 
lation from tlJt arime of tIJe weatlJ of tt)e ~ellatol; but 
jJere i~ no <f~ecuto~, no~ eber \t)a~: '~i~ true, tlJat one 
ltIa~ namell, but a~ foon a~ lJe lJearD of tiJe mtin, fJe re~ 
nouncen ; anll tlJerefo~e tljere being no cl:recutot in tl)i~ 
<tare, notbing nom can lJintler tl)e lttnuiniftration to be 
grantell cum Tefiamento annexo. 

9lf tI;Je ~ellatot moulil bte iunebteb, o~ babe ;t0ebtf$ 
owing to bim, anil tIJe <f:recuto: refure~ ~1obatt, anil re:; 
nounce~ lJi~ <f~e,uto~(lJip., :allminiftration mull be grantcil, 
fot Lex fingit ubi fubfifiit JEquitas, anil tf)e <f.recuto~ lJabing a 
~otribtlttl' to be fuel), anil br lJi~ 1!icfural becoming no 
<frecuto~, wlJr 0)oul0 tlJe bare namtng of l;JilU to be an 
<e,retutoJ iJabe llielation to lualie fuclJ a9nttnt~ration boiLr, 
finte 'ti~ not tl)e ~ame, but tl}e ~otng of tUe g)fiitf, 
tobtclJ malie~ lJim rf);ecuto~ 1 Dyer 37 2• 

~f aU tlJere<f~ecuto~~ !Jab llietl afterallluiniffratiotl tlJu~ 
committetl, it cannot be faiD tljat tUer etnr \l)ere <f~e,uto~~. 

@;lJere tan be no ~ncon'benience tlJat tlJt~ alltninillta~ 
tion moulD be gool) ; fo~ 'tif5 jna tl)at ([:reiltto~~ tboulillJabe 
tbetv 'Oebt~, ann 1f)urtlJafer~ t1)oulO be fecure in ti)e 
,([:lnng}l putcljafen. 

gjf tiJe €£ftato~ tua~ innebtcil, an action mill lie againtf 
an ~,:e,uto: de fon Tort fo~ futl) ~ebt) wl)tt9 ~~ecutf)~ i~ 

U 2, altoge~ 
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altogetlJer Sf> 1ll~ongful a~ tlJe ai)miniarato~ to1lll)Otlt 
atJluinifi;ration i~ commttteb~ anb tl)e miU afterb:larn~ 
PZobeb bl' tbe ri(!J)tful ft~ecuto~; anb if fuclJ Qf.recuto~ of 
iJlf> o\.Un [[lrong be potreffeb of a m:erm fOl ~tar~~ anb a 
([rcbtto~ recober~ againft !Jim, tl)at <!E~ecuto~ (baU taue 
tlJe ~trm tn ~ati~fattiotl of lJi~ ~ebt; ann bp tlJe fame 
laeafotl (ball' tlJe ~ilmtntftrato~ iJere babe a gooll ~itle 
to tl)iS$ 't[:trm~ \l)ijiciJ bt foli) fo~ t!Je 10spmrnt of a jull 
~ebt~ ann tlJere i~ no autlJo~itl' fo~ lnahing fucl} abntl:= 
ntffration: bOiil, unIef£S it bt tnlJere tlJc <f~ecuto~ p~obeSJ tbe 
mtiU, but ueber \1.1lJen IJt rttlontlcrtlJ. 

:Ex parte :lOut on tije ot!Jer ~ti)e it 1tlas faill, ~IJst an cl~ecuto: 
Def. of an ~~e,uto~ iJatlJ aU tl)e 9lnterea bJl)icb tlJe ftrtl (JJ;~~ 

ecuto~ Ijftil; fo t!Jat bein~ au oE~ccuto~~ tbe ,abmintffra" 
tiott grantcb Vl' tbe ®~iljnarp is baHt, anti tfJe 1!tetlutlcis:= 
tion afterb.laril~ tlJsU uebrr mafie it goon; ann tlJt~ will 
appear bl? tlJe tJifferent ~tltercft~ llli)tcb tlJe ~~l.ltnarr ani) 
tlJe <f~e,uto~ iJabe b1? lLaw. 

1. '(!Cl)e ~~binarl? o~igtnaUl? ban tlotlJing to no \llitlJ tlJe 
Sf. Go-lolph. <fllate of tbc 1ntetfate, fo~ ¥- bona Inteftati capi folent in ma­
S9. nus Regis. gfternHlti)~ ~bJO ~tatutc~ mere 1uailc~ tnlJidJ 

et'tablilb fJiZ ~owet; tbe fita \\las Weft. 1. cap. 19· anil tiJe 
otiJer wa~ 3 I E. 3· cap. 1 I. Wet no ~o\tler wa~ turret'!' giben 
lJilU to ntfpofe of tue <l5oob~ to bts own [tfr.,o~ to tbe 
mee of ant' otlJcr ; be bail oulp a 10~opertp fccundum quid, 
ann not an abfolute anb uncontroulable llligbt in tije 
<fllate. 

2. )But tbe <re~ccuto: batlJ a lRigbt ann gfnterell giben: to 
bint br J1abl \tJben tbe [[till i~ lua.ile, anil map ¥ tacleafe 

~'5Co.Mid- befo~e l0~obate; if be tberefo~e batb an abfolute ltltgiJt, 
dleton'sCafe an'll tbe SlDz1linarl' l)atlJ onlp a qualtffen t&~opertr~ bom' 

can be grant tlJe anm&niUratton of tl)e <!5oob.tl, mlJtcb at 
tbe tsullt fPJ::t1tH~ are fawfuUJ? betfeb in anotl)er -: ~uppofe 

2 Anderf. tiF cn;,:e,uto~ fell~ fuciJ $ODil~ to ont ~an., anb tl)e QUnut" 
J '500 uifh;ato~ to 8notlltr, t~e ~alt of one of tlJem muff be 
Cafe 8j. boii); nub fo~ tije fsib mrafon~~ ann ill' tbe conffant ([ourre 

(jf tlje )lam, it lUUa be tbe lattrr. 
1Jt ijatJ) bren objectcil, fltlJat bere \tla~ no tf~t,utc~ at aU, 

Dulr et:z namen; o~ if it be ttilmittcil tlJat tijerc U1~.f5 all 
(J1:';:re,uto~, ret lJi~ lRefufallbaU relate to tl)e ~inte of the 
atnnindlratiotl cotntnittcb, ani) luaIte tljat goolJ 1tJl)id} 
tutgbt not be fa befo~e. -

l13ut a~ to tIJat, br faib, ~f]at lJere wa~ an ([l;~r't!J0~ 
appointcn bp t~e min, tubo ban an 9Jnttre(f~ anl) al)tl((" 

Mod. Rep. niffration being grantcb fo anotlJer, 'ti~ bOii) ab initio, ani) 
2'14' 1nljat I£' oncr boin~ cannot be mabe goon br an!, ~ubfe:: 

quent ,gct. 10 Co. 62. a. 
3 ~ere 
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~ere \.Ua~ a mant of 100mer in lJim tubo bib tbt£i .act; 
fo~ tiJz ~~ilinarl? coulil not grant Qiillutntttratton wlJere 
tijere i~ an ~~ecuto~, anil tlJcrefo~t no 1adation ruall be 
to lualie tbat gooi) tl'lb.cb was onct baii); but if it bail 
been Dull? bOillable, it mtgbt babe been otJjerwift. 

a 1adation mal? be to inable tlJe 10artl? to recober tiJe 
<l5roil~ of tbt ~nttltatr, anil to punitb ~rtfpatfes; as if a; 
£@an nit poO:effei) of Clt>Olil~, anil a ~trat1ger conbert tlJcm, 
anil aftertvari)~ ailminiltration i~ grsnteil to s. tlJi~ ail~ 
mintRration tball ¥ relate to tlJe 'm:ime of t{Je ;iIDeatiJ of tbe -¥ 2 Rol.Abr, 
9lntdtate, fO tIlat be mar maintain ~rober befo~e tlJe ®~~ 399· 
iltnarr lJail committti) it to l1im, but it 1lliU ntbtr alil tlJt 
getS of tlJe 10artie~ to aboan tlJttlt bf 1aelation: g~ if a 
g@Bn malie,£i a jftoffmtnt to a ~emt::<II:obert., ani) after:: 
b:larn~ nebi{e~ tlJe fame lJ.,anil, tbt ~u~bann i)lragrre~, 
tlJi~ tbaU !labellitlation bet\Uren tlJe ,t0arttt~, fo a~ tbe 
~u~banb maU not bt clJargeb tn ~amage!i, but it (baH 
not malie tIlt bO(i) ~ebtre gOOil. 3 Co. 28 b. Butler altd Baker'~ 
<!tafe. 
~o if a ~an lnalie~ a meleafe, ani) after\.tlarbS get 

JLetter~ of ailminitlratiotl, tIlat OJall not relate to mafie 
bi~ meleafe goon to bar lJim; neitJjer lbaH i)i~ lIiefufal of 
tlJe <f~ecuto~OJip no it., becaufe at tlJe '(!Lime of tbt 1adeafe, 
o~ tlJe 1aefufal, tlJert \Ua~ not anr llitglJt of .action in lJtm ; 
fo~ tlJat commence~ in tlJe one <irafe after ailminiltratiotT, 
anb tn t!Je otber after tlJe l&~obate of tIle [[tiU. 

~otwitlJllaniling fuclJ lIitfufal, tbt~ <f~ecuto~ mar af~ Godolpb .. 
ter\UaflJ~ ai)m'inifter at bi~ ~ltafure, anb intermei)llie tuttlJ 141. 

tl)e $ooi)~ of tlJe qreftato~, ani) if tlJe anminitlration mouli) 
bt gOOil alfo, tbtn tbtr \t1oulil babe a t00tutt ober tbt fame 
<eftate bp (tWO 'ClCitle~ at tbe fame atime, \tllJicb cannot be. 

'([be grcti.teft argument \t1lJicb can bt b~ouglJt agatnre 
tlJi~ t~ ab Inconvenienti, becanfe it cannot be fafe to pur~ 
cbafe -tuner an ailminillrato~, finte a min mar be con~ 
,ealeil fo~ a 'lttme, ani) aftet\\l£lri.'J~ tbe latufnl ~~ecuto~ 
tl)ereitl a·PPointe1l mar appear; but tlJi~ is mo~e p~opcr 
fo: tbe mut~i:Jom of a 1l)arliament to rell~ef~., tlJan tlJat 
tile 11ft\» tbouli) be altttti) bl? a :jIu'Otcial ~ettrminattotl 
of tlJe ([aurt, ani) tl)erefo~e f)e p~al?ei) lUbgment fo~ tf;}e 
7eefeubant~ 

~bt ~ourt \na~ of ®pinion, ~lJat tlJe {j1)~i)itlarl? call. Judgment~' 
not grant Qtbntintltrt1tion \1.lpere tlJere t~ an ~~~cuto~ 
natnti.1 in tlJe ~ldl) ani) tberefo~e «abe jjun~meut fo~ tbe 
~efet1nant againft t~t [IcntH't of tlJi~ qterm. 

The 
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The Lord Town[end rocrfus Dr. Hughes. In C. Be 

No new Tl1}<f 10laihtiff blouglJt an 9ctiOtl ~f Scandalum Mag­
Trial in all natum fo~ t!Jefe mO~ll~ (polie" of blm bp tlJe ~efen~ 
Attion of bant, viz. He is an unworthy Mati, and acts againfi Law and Rea­
s;:.ndalum ion: dlpoll Jaot.<I3utltp pleailell, t!Je <!tafe \tla~ trtetJ, -anll 
Magnatum. tlJe 1urp «abe t!Je 101aintdf 4000 1. ~amage~. 
2l~~' Rep. ~~e Wtfenllant befo~e tlJe ~rial matJe a~ potTible ~ub~ 
- mitTion to tup 1Lo~tJ; be benlell tlJe fpeaInng t1)e motb~, 

antJ matte !1DatfJ tlJat lJe ueber flloke tlJe fame: 9fter tlJe 
'm:rial lJe ltfie\lltre alltJ~e[etJ to ml? )LOltJ a~ befole, making 
teberal ~:oteaation~ of lJi~ ~Jnnocellcl?; but balling once 
in a 10alTion faill, tl)at 1)e C,olnrn to fnbmit, mp )l,oltJ fo~ 
tlJat llieaCon mouln not remtt tl}e (E)aluage~. 1t \lla~ 
tlJerefole moben fOl a nem tlCrial, upon tJ)eft l1ieafon~: 

I. )6ecaufe tlJe [[tttnetre~, tnl)o p~oben tlJe mo~n~, \\lere 
hot ~erton~ of C[renit; anll tl}at at tbc ~itue \llIlen tbt! 
were aUellgen to be fpolieu, Ulanp ~lergp~men Were in 
(ltompant: \\lidJ tl)e ~efelltJant, antJ fJeavtJ no fuelJ [[lo~i)~ 
,"polien. _ 

2. ~t wa~ ftuo~nj a!lJat one of tl}e 9Jurr eoufetTetJ, tlJat 
t}Je1' «abe fucb great '®amagt~ to tlJe ~lainttff (not tlJat 
be \tIa~ bamniftell fo muclJ, but) t!Jat l]e lUtglJt lJabe tbe 
~reatet IDppo~tunitt: to mew l)imCelf Jaoble ttl t!Je re, 
mitting of tbem. 

3- anb \lllJitb tna~ tlje p~incipal llieafotT, beetlufe t!Je 
~amagc~ were etcetTibt. 

Curia. ''Clrl)e ([OInt btliberttJ tlJtir llDpiniotl {eriatim; anb jfirrt! 
fltbe ctlJicf 1uftice North fain, 1tl ~afe~ of ~inr~ fo~ 

<ltrfminal g@atter~, a ~an t1$ to be unen bp Magna Charta 
1llitlJ a Salvo Contenemento fuo, ann no 1fine i~ to be t~ 
pOCetJ greater tIlatl be i~ able to par; but tn Citibil gc~ 
tton~, tlJe ~lainttff i~ to recobcr bp \llap of ~ompenfa~ 
tion fo~ tbe 'Damage~ iJe lJatl.J funatuei), anb tl;)e ~urp 
are tlJe Ploper ~ttbge~ tlJereof. 

t!l:lJt11 i~ a <ttbil gerton bJOllglJt br tl.Je ~Iaintiff fo~ 
mO~bfl fpolten of lJim, \lllJidJ if tl)er are itt tbeir own 
~ature actionable, tlJe 1ttrr ouglJt to confiner tUe ~a~ 
mage \lllJtcb tlJe ~artr mal! fullain; but if a particular 
Qberment . of Cpeeial \9Smagefl mafte1$ tlJeut actionable, 
tlJen tlJe 1tttp are onl1' to confil'Jer {ucb ~amage~ a~ ate 
alteabr fuftatnelJ, ann not fuciJ a~ mar lJappctl in Futuro, 
ilecauCe fo~ fucb tbt ~laintiff m·t1l' babt a nttu gelion: 'e faib, tl)at a~ a g}ui)ge iJe couli) not teU 1UUat [falne to 
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fzt lH,on tl}e ~onour of tiJe l0laintiff, the jJutl' iJabe giben 
~1. ani) tlJt~cfo~e be couiil neitter ieifcn tiJe ~unt, O~ 
grant a new '<Zr:tiul, cfpeciaUl? uncc bp tlJe ll"nn tlJe ~u~p 
nrc ~Ui)~C~ of tlJc ~amage~; ani) it \l)oultJ 112 nerp in~ 
conbcntcnt to e~amine upon mijat actottttt ttcr gate r{Hit 
dlcttJitt; tiJep lJabing founn tbe Wefennant glllitF bin be" 
liebe tiJe [[lttnc1Tc~, anll be couln not now lUf.f1e a ~oubt 
of tl)eit ([renibtUtr. 

Wyndham, ~utl:lce, ac,o~nen in omnibl1S~. . 
Atkins, ~ullitC., contra. fltJlat a nem ttrrt·al ajoulb be gran~ 

Ull, fo~ 'ti~ ebcrl' Wa1?'~ ~~~ttice, ann ue remetnb~ei) tiJ~ 
<!tare of Goulfion a1zd Wood ttl tlJe King'~ Bench, wilerC tlJe 
~latntiff in an arr,on on tl)e <tafe tot trlLlO~!i~ fo~ caUing 
of lJim Bankrupt, rccObeteb 15 00 1. anll tl)at ((ourt granttij 
a nero ttrrlal, becaufe tUr Jeamage~ were erceffibe. 

'f!rl)t ~utl? in tlJi~ €afe ougJ;Jt to bafie lRefptrt onI1' to 
tlJe taamage \l)lliclJ tlJe ~lait1ttft ruffatttei)~ anti not to lIO 
an unaccountable ~bing, tlJat lJe 1ntgbt babe an ~ppo~~, 
tunit1? to lbe\U btrnfrlf <1!jenerou~; nub a~ tue ~dutt ougl)t 
lllitb one ffpe to look upon tbc dletljitt, fo hliti} tlJe otlJet 
tlJer ougijt to take notice ~tHlt i~ containetj in tfJe li'e~ 
,{aration, anll t{Jcn to confiner 1tllJrtljer tlJe [[{O~ti~ fl nil 
Wamage~ beat anl' 10~opo~tiotl; if not, -tlJen tbt <!tourt 
ouglJt to la~ tJjeit ~anlJ!S upon" t!Je mCrbiLt! 'm:t~ ltrur~ 
tlJel' cannot letretl tbe (.Damageg; but if tbrl? ate too ~reat, 
tl)e ~ourt tliar grant ,1 new ~rial. 

Scroggs, ~uffi,e, acco~ben tuitb North anti \Vyndham, tune 
itO new ~rial can be «tantetJ itt tlJiZ ([aufe : $t faiil, '([llat 
be tDa~ of <[ollnrel 1Uitl) tUe ~lairttiff befo~t be \Ua~ callen' 
i~ t!Je 15et1~!l; ann miglJt .tlJertfo~e be, ruppof~n to gibe 
91 abgtl}cnt ttl 1f about: of IJt~ fo~nler ~ltetlt., blnng p~epof: 
{etTen tn tlJe <ll:aufe, o~ eUe (to tbe\ll !Jtmfclf lrto~e fi~(ltaUr 
ju11) miglJt .witlJout confintting tlJe ~sttet gibe 9)ulJg i 

lUCllt againft lJillt; but tUst noUl iJe f1alJfo~got aU fo~me~ 
1Relation tgercnnto, anlJ tIJcrefo~e tleiiberetJ ljt~ ~piniotl', 
~lJat if be ball bren of ~tlje ~urr, be OJoulb not babe gtben 
ruclJ a dlerbict; anlJ if ge iJa"ll bren ~latnttff, tIe moult) 
not talte ~nbantage of it, but mOUu) obercome 1ilitlJ ~O~2~ 
gibtner~ fucb fJoUte~ ani) ~tllltf'tttio'ng of UllJiclJ tIJt ~es 
fennant ban bren guilt;?; but t!:lst be bin not fit tlJert to 
gibe ai)bite~ but to no :3luflf~~ to tIJi 10cOple. ~e bin aqrre, 
([iJat 111ijere an uneQual ~rtal tuCl11, (afj ru~fJ tuna liz 
\l1lJcre tlJere i~ nUl? ~~acttct Witl~ tbe 1utl') in futb <tare 
'tif5 groll Reafon to grant a tttbl ~rtal; but no fUcl.1 
'{tl)it1~ appearing to tim ttl tlJi~ €aft, a new (trial couli) 
not be grarttei)~ 
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~uppofe tiJc ~url' I)all gilnn a fcattila19U~ dtertlitt fOl 
tIle 19laillttff, a~ a ~ennp Wamage~~ be coulll not babe 
obtaincil a new Q!rtal in ~opez to increafe tijem, neitiJet 
tball tile lIDefentlant in ~ope~ to {etTen tl)elu; ann tlJere~ 
fo~e bl' tlJe ~pinton of tl)efe ~lJ~ee ~utlice~, a neW qrrial 
U1a~ not grantetJ. 

'Zlftermarb);1 in tiJt~ ~erm, ~erjtant Maynard wollen in 
£trretI: of ~uilgmcnt~ anll fain., €bat tht~ l1rtion \.l.1a~ 
gtounlletJ upon tlJe ~tatute of R. 2. whitt) confift~ of a; 
l0lcamblt>, reciting tbt ~if'bief, ann of tbe enacting ~art 
in gibing of a 1!iemcl.lr~ anll t!Jat tiJe j!Z)efennant'~ <!tare 
ll1a~ neitijer \tJitbin tlJe ~ifcbtef, o~ tge memetJr. 
~ut~ ~tatute notb not create an}! gction bl? map of par~ 

ticuhlf ~eagtl, ani) if tiJe ~atter WS$ nOUl Res integra, 
1UUCf;J lni~iJt be faii) tlJat an llction fCl~ JE)amage~ wiU not 
lie upon tl}i£) ~tiitute; fo~ tlJe ~tatute of Wel.l:m. 2. ap:: 
point~~ ~bat tiJe ~ffennet mall futier 1mp~ifonment, un~ 
til J1e p~olluce~ tlJe autiJo~ of a faUe mepo~t; ann tlJe 

Ca. 33- ~tatute of 2 R. 2. hJi)iclJ recite~ tuat of Weft. 2.. gibt~ tf;Je 
fame ~uniannent~ ann tlJe gction i~ b~oug1)t qui tam, &c. 
ani) ~et tl)e 10!aintift onll? recober~ fo~ btmeelf. 9lt m&5S 
u{ual to punifb gj)ffenner~ in tbi~ Binn in t1)e Star-Cham-

If. 12CO.lp. ber; S£S in tlJe l(. (farl of Northampton'~ <itare~ \1.1!Jere one 
Goodrick fain of lJim~ That he wrote a Book againfr Garnet, 
and a Letter to Bellar1lZitze; intimating., tl)at \Ut)8t be \.1l~ote 
in tIJe 15roli \l)8£S not bi~ ~piniot1'1 but ontl? ad captandum 
Populum, tolJicl) ma~ a great ~ifgrace to l)im tn tiJoCe 
~ar~'1 being a~ mucu a~ to Car, I)e ma~ a 10apiit. Cro. Eliz. 

lDut tlw ~etjcant mouln not tnfia upon tl)at no\u~ fince 
it lJEtlJ been ruten, tbat \t)ijere a ~tatute p)oiJibit~ tUe 
Woing of a '<!bing., 1lllJicl)., if none, migbt be p~cjuni'ial 
to a~Ot1J2r; in {ncb <!rafe bt mar 1)abe an :!ctiOtl upon 
tua t berp ~tatute fo~ lJi£s ~atnagr~. . 

JDut tl}e <t5~ouni) on mlJicu 1)e arguen \l1a~~ VT-bat thtfe 
[tiO~i)~r a~ fpofIen., ate not \tlitl)in tl)e ~caning of tge ll.tt~ 
fo~ ther ate not actionable. 

I. 15ccaufe tiler are no ~canbaI, ann [[tDli)~ tlliJiciJ are 
actionable lUUt! itnpo~t a great ~cannal., illlJitlJ no ([lr~ 
cum !lance o~ fIDccafion of ~peafilng can ttcufe; ani) if 
tl)el' are ~cantlalou£S~ ani) capable of anl? ~iti~ation tv 
tlJe p~ec£llcnt Wifcoutfe'l tl)e 10leabing of tllat ~atter wtU 

J(' 4 Co. mafie tljcnt not actionable; ann fo: tbiS., t!Je l1o~il * Crom~ 
well'~ <\tafe i~ a plain '11utlJo~itl?., tile [[to~n£) fpouru of lJim 
11lerZ., You like tho!e that maintain Sedition againfi the King's 
Perfon: Qrt}e ®ccauotl of fpeaking of \tll)lClJ \Ua£) to gibe an: 
gcCOUtlt of bi~ fabourtng tl)e lBurtt8tl te~eacuer~~ m(jlcl} 
\tia~ aU tljat ~a~ intenl.len br tbe fonner ~tf,ollrfe; fo~ 
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tlJat lJ..,o~ll ball app~obei) a~ennon \tIiJiclJ 1tHl~ p~ea'bei) 
br a ~arfon againft tue Common-Prayer-Book, anll ti)e ~e:; 
fen'Oant t)abing fo~bill fuc;lJ ~~eac;lJing~ tlJe JL,o:n tali) bitu~ 
'That he did not like him; upon \l)i)tcl) be fpOlit tiJofc tmlo~l)~, 
fo tlJat tue fubject ~atter e~plaineb tl)e ~enfc, fot \l)iJtclJ 
1rteafon it \lla~ abjubgcil tlJat ti.Je action woulb not lie. 

2. '{[l)e ~,anbal fo~ wbiciJ an gerton mar be btouglJt 
mitbin tlJt~ ~tatutt muft be falfe, fo~ tlJot mO~ll goe~ 
Quite tlnouglJ tbt wiJolC act, viz. Falfe News, Falfe Lies, &c. 
ani) ti.)e [[10~'O~ i}ete ate fo general, tbat it cannot appeat 
UljJztljet tlJe)! ate true at falft, fo: tijere can be no ~ulhff:: 
cation !Jete; a~ in cafe \ulJere a ~an ifl clJargeb luitiJ it 
particular <ltttme. m.t' J1o~i:J Townfend tf5 not ciJargell \l)itlJ 
anr pa:rticular act of ~njuft;tce a~ a ~ubjett, no~ tuitiJ 
an~~ ~i$i)emeanour a£) a ~rer, not mttlJ anl! SlDffence in 
an sIDfiicc. 
~f tlJerefo:e in aU Qlction~ b~ougbt upon tlJi~ ~tatute 

tlJe J0efennant 1nap juffifl? ani) put t!Je Sl@attev in gJffue to 
ttl! \U!JetlJcr it be true o~ faUe; ani) in tlJifl clare tIJe ~e~ 
fentlant can neitlJer julltfr no~ trabetfe, fo~ tl)t~ lRtafob 
tl)t ~tt(on tutU not lie. . 

~I)at tbe [[to~i:J~ are general anll of a iloubtful ~igtli" 
fication~ it cannot be flctlicll ; fo~ to far, He is an unworthy 
Man, impo~t~ no particulat (Jtrimt: Unworthy t" a aterut 
of mctation, a~ be t.Jj unmoHbr of mr ftienntbip, a" 
Quaintance o~ ~tnnJen~ anb fO mal! be applicable to an!, 
~tJing; ani) a lLo~'O mar in maul? Q!ijin~~ be UnUlOJt!Jl? of 
a parttcular ~an'~ jfrtentJ(lJip! 1li~' if iJe PJolutfcfl to pal? 
a ~um of ~ontl' at a i0al? cettain, anb fatlctij in: t!Je 
~al?meut, (a~ 'tt~ often fren) fucb tfl an unwo:tlJl? ~an~ 
but tbat \UtU not btat an action! $e i~ an unbJo~tbl? g@an 
U1to inbite~ anotIJtr to ~inner to affront bim; but it tuiU 
not bear an action to fal'~ That a Lord invited me to Dinner 
to abufe me; ntitbtr tuiU it be attionablt to far~ He is an 
unworthy Man, bectlufe rucb ~nllance~ map be giiltU of l)i~ 
(ll.nmo~tbtnef.£i, \tllJicb tuiU not butt an gctton. 1f tttl? lLo:t1 
ban brett cOluparttl to ftttl? bare ann unwo~tbl! aI:bing, tJjtfe 
~toztJ~ 1uig!Jt babe brett actionable; ani) tlJst \l.la~ tlJt <tafe 
of tbe lLO~i) ~arQuef~ of Dorchefrer, it being faib of biut, 
That there was no lTIore Val lIe in him than in a Do~. 

~b£tt to fa1', A Man acts againfi Law, tlJiS i~ no ~ca:ttilaI7' 
becaitfe tbetl? guya» mJJo b~eaJi,; a ~tnall1a\U~ attn fuffer~ 
tIJt ~~naltl'., t~ not guiltv of nUl? qtrimt. tttJe~tatute ,om~ 
lnaniJ~ tbe :l5ut}!tng in moUen~ tbe ~att1! burte% one of 
lJi~ jfatttiIl' in llAnen; tn tbtfl be att~ agaiuLl tlJe J1a1U7 

but If ttt ~enaltl? i~ fati~fietl, tbt )l.;aw i~ Co ltliemtrt. 
a ~an \111)0 att~ klfiainti JL,am attfl agaillft 1tiearOtT~ htt 
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caufe Lex eft fumma Ratio; but 110 jJnffancc i~ f)ere gib~n 
tul)ertnt be ilill tlJu£S art: '~t~ not failJ, atbat ~e~ ~ii) act 
l1gainlllLam wiIfuUp, o~ tl)at be ufeb to bo anp '(tl)tttg a~ 
gaina llam; ani') fo cannot bt bIte tbt ([are of tlJe llZ>ufie of 
Buckingham, \l:!l)o b~ouglJt an ltction fo~ tlJeft [[lo~i)Z, viz. 
You are ufed to do Things againft Law, and put Cattle into a 
Caftle where they cannot be replevied; fo~ tiJete \Ua~ not oull? 
an illfage dJargen upon lJim, but a particular ~t1ftal1ce 
of ~pp~t[lon. 

'<lr:lJi£) gction lie~ fo~ mo~il~ fpolttn of a 9lutlge of eitlJz~ 
:l5enc!}, anil of a 16iIbOp, a~ meU a~ of a ~rer. ~o'W if it 
OOan rennIn far, A Judge aCted againfi Law, wiU an ~ction 
lie -: becaufe a ~utJge nUll? liO a 'QtlJing againtl JLato, ani) 
T£t berl? juftIl? anlJ t)onet'tll?, unltf~ aU tbt tJluoQ;e~ bJere 
infallible, anlJ cDuIn not be fubjett to anl? ~tffaIie}), \tlbictJ 
none mill ilcnl? 
~o if a 16ifi)op return tl)e €aufe of IJi15 llitfufaI to an~ 

mit a ~lerli quia Criminofus, tbt~ if5 a llietufn againft )law, 
b&caufe 'ti~ not general; but tf J. s. 6)0«lil fap, A Bifhop 
acted againfi Law, and :thew that for Caufe, an rz!ctton WOUIIJ 
!tot lie. ]f tlJe )L,o~il Townfend bail cOtumantJetJ bt~ lBai= 
liff to tnalie a Witlref~ tnit~out <ltauft, tljat gao bren acting 
8tlainfi "Lam anllltieafon. 
~e agreeil tl)e mo~lJ~ to be uncibil, but not actionable; 

fo~ if fuciJ <itonllruction lboulil be mabe~ a g@an lUna ttHli 
in 10~i.,t, o~ otber\lltfe not fpeali 8tll? ~btng of a ~rer fo~ 
fear of an gerion. 

atlJere are manl! Qlutbo~itie~ \l)l)ere a ~rer (}JaU not iJabe au 
!Acti,nn fo~ eberp tribial anb fitglJt <f~p:e1Tion fpolitn of btm. 

llif$ to fal' of a ~rer, He keeps none but Rogues and Rafcal!; 
about him like himfelf, bp tlJe ~piniotl of two ~utltc:ef$, Yel­
verton ann Flemming, tlJe action wouin not ltc, becaufe 
tlJel? ate [[tOlllfj of ~collJin~; ani) tlJt~ \uaf$ tl)e <!tafr of 
tlJe <farl of Lincoln. ero. Jac. 196. 15ut the Qtourt maf$ ilt~ , 
bilJetJ; tl)e WefenlJant ilicO, ann fo tl;Je [[trit abatetl. 

gcrionf$ fo~ mo~n~ {laue bren of late tro lltuc:b e,rtenbetJ; 
fOJmerll? tl)ere \l1e~t t1~t abobe \[\1)0 o~ f!!nre b~ouglJt in 
maUl? lD,earf$; anll tf tJ)l~ ~tatute lboullJ be muclJ inlarnell, 
tbt JLo~n~ tlJemfelbc$ wiU be p~ejuntcen tljerebr br tllatn~ 
tainillg :!ctio"" one againft anotl)er. 

lipon tlJi~ ~tatute of 2 R. 2. c. 5. t{Jere \na~ no gttiotl 
·b~ouglJt 'till 13 H. 7. mlJicb nHl~ abobc an ~uniJJtn ~ear~ 
aftcr tljemaIlittgoftljatJL.aw ; ani) tOt 11J)c:cafioll of nta~ 
liing tbe ],.,sm ma~, liecanfe tlJe ~ufie of Lancafier, tulja 
h1~a~ tlJen tlJe firft 10~ince of tlJe )31001), troli ~otice that i)t~ 
bct£i mete fo lJarilt? a~ to fpeak of iJim feberallping mO:iJ~, 
I R. 2. Num. 26. ann tl)crefo~e tl.H~ ~hUute WClf5 malle to 
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pttnilb tlJofe llllJo lJebi'eli falfe News, and horrible and falfc 
Lies of any Peer, &c. whereby Difcords might arife between the 
Lords and Commons, and great Peril and Mifchief to the Realnl 
and quick Subverfion thereof: Jaotu fr01U tlJe natural ~ntent 
ani) ([onar~ction of tbefe [[lo~lJ~ in tbe gtt~ can it bt {up: 
pofetJ tlJat l,f onr fboultJ fal?~ Such a Peer is an unworthy Man, 
tbat tlJt ltltngtJom tuouIlJ bt p~tftntlr in a ~lamt~ ann 
turnelJ into a ~tate of <lConfufion antJ ([ib11 [[lar; ann 
to fa1!~ That ~e aCts againfi Law, tbnt tIle $obernmrnt \l.1oultl 
tlJerebr be 1n Wanger to be loff, anlJ Clutcli ~ubbcraoll 
\DoultJ foUom: ~lJi~ cannot be tIle common anll O~lJt$ 
narr [lni)eraanlJln~ of t!lefe mo~tJ~. · 

1f tlJertfo~e tOt l1)laitlttff bl' fptafting tlJcfe mo~b~ 1.tlaf$ 
in no ~aiarn, 1l0~ anl' mire lIamnifiell; if lJt wa£S not 
touclJen III l)t£) lLopaltl' a£S a ~rer~ no~ ill '0anger of JJtg 
l1tfe a~ a ~ubjtct; if bt tua~ not tl)erebp fubjtcttll to aur 
<ICo~po~al o~ ~tcuniarl' ~unttbmtnt, no~ ctJargti.'J witb 
anl' lB:cacb of SJDatl), »OJ lllitiJ a partlcUlar ~ircarrtage 
in an~ ~ffict; if tl)e mo:n~ are fa general tl)at tIler im" 
po:t no ~cantJal, anti are neiti)er capable of anl' j\ullt~ 
flcation; anlJ lallll', if tijer art not fud) lJo~rlble ).l,lc£S a~ 
are intcn'Oeli to be puntt1)cil bl' tl)e ~tatute; fo~ tlJrre 
llleafon~ lJe conclubcb tlJe action tuoulil not lie, anlJ tbtre~ 
fo~t p~a1!elJ, tlJat tbe 9!ulJgment UllglJt be arretletJ. 
~ttjeant Baldwin anil ~erjcant Barrel argur1l on tbe famt 

~tilt fo~ ttJe ~efcnllant., but notlJing \l)a~ tnentioncn bl! 
tl}em tDJ)tciJ i£S not fuUl' inullti) on in tbe argument of 
~erjeant Maynard, fo~ wf)tc!)JReafon ~ f)abe not repo~teil 
tl)eir argument~. 

15ttt Pemberton, ~erjtant, 11.11)0 arguetJ fo: tl)e t0laintiff, Ex parte 
fain., ttl)at it monlil ccn'Ouce muclJ to tiJe ([ttlllerftatllling Quer" 
of tbe ~tatute of 2 R. 2. cap. 5. upon lDblcb tlJi~ action of 
Scandalum Magnatum 1Ua~ grounntb, to courtner tbe £!Dc,a~ 
fion of tbe malting of it. 
~n tijofe '9al'~, tl.le Englifu mere Quite of anotfJer ~aturt 

nnll <!5eniu~ from tulJat tlJer are at tUi~ a!:itne; tUe ([on: 
ftitution of tlJt~ lIitngtlom UH1S tIlen ~artial, anll giben 
to arm~; tl)e bert' a!tnure~ Ulere fJWihtarv., antt fo wert 
tl)e ~erbice~, as l1\niglJt~~trbite~ <lta(Ue~<l5uari) anti <fr~ 
cuagc. a!l)ere were manl' <ltattlt~ of ;Wefence tn tlJofc 
~apjj in tbe ~ani)~ of p~ibate g(9ttl; tlJti~ ~pa~t~ ann 
~aftimt~ tuere fucb afj ~ilts anlJ arurnament~,anil aU tbei~ 
~tltplopment~ mere tenbing to b~relJ tbem up in ~bibaltl't 
~~ort tul)o iJalJ anp WepentJancl' upon ~oblt~men, \Dtr~ 

enuren to 150\lJ~ anil g,rro\t1~, ann to fignaliI€ tlJetltr~u)~~ 
in ([talonr it ma~ tbe oull' mar to mtclJe~ anll ~otlour : 
gtt~ ant! ~'iencef$ bal) n(lt (let fnel) ~~oun'O in tf)e ll\ing~ 
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lJom a~ now; but tIle 4tOntmon~ ban almo! tbeir ~ep~n:; 
Dance upon t!Je )l..,o~IJ)j, tuijofe lDo\.Uer tl)en \tJa~ eJ'fe!Hn~ 
great, anll tl.JCtt ~~~cticc~ mtre eonfo~mablt to t~etr 
~o\l)er ; ani) t~ip i~ tIlt true llieafon mbt' fa f~...u gcttun£i 
1l.lcrt fo~nltril! b~ougiJt fo~ ~cantlnl~, breanfe roben n 
S1@an wa~ injurel1 br [[lo~O~, 1)e carbtll out l)i~ OUln me~ 
mCCll' bl' iJi~ ~\tlo~n. 

'Q'Cbert art manl? $;tatute~ mabe againll ribin~ p#battl)! 
nrmctl, blbicll g@eu Ufetl in tboft ~a1?~, to repair tfJtm== 
fdbt~ of anl? ~njun.? nont unto tbem, fo~ tl)tl? bail tmmtf 
iliatelp mccourft to tbeir arm£S fo~ tl)at ~urpoft, anil fel:= 
born o~ ueber ufeil to b~tng an1' actton~ fo~ Wamag'€~. 
~bi~ \tHl~ tlJttr mebenge; anil iJabin~ tlJU.!1 mane tlJem~ 

relbe~ gJUDge£s itl tl)eir own 4tafe~t, it roa" reafonable tbat 
tlJtl' O)oulll no tl)emftlbe£S ~uftict \llitlJ tlJtir otutl [[lea== 
pon~+ 15ut tlJi~ mebenge ilitl nJt ufuaUl? CUb itt p~ibatt 
);liluarrd~, turl? tOOk ~attle~, ingagen tlJett ~ri~ntJ~., tlJtit; 
~tna.nt~ ani) ~erbant~ on tlJeir ~iilt~~ anll bl' fuclJ 
~tan~ mane great 1f action~ in tIJe <Commonwtaltb, bp 
lIicafotl rof)£reof tJ]e 1lllJole lIiingbom \tla~ often in a (flame, 
anb tlje <1Dobcrnnunt a~ of un in Wanger of being fub~ 
betteil; fo tlJat lLa1U~ mere tlJtn mane again! lliearing 
)Ltberi££S o~ 15aDge~, anil againll rilling armcb. 

~lJi~ \1.Hl~ tfit £@ifcljtef of tlJofe qctme£s; to PJebent 
mbiclJ, tl)t~ ~tatutt of R. 2. was malle., anll tlJertfo~e aU 
p~obofiing anD biltfring mrlO~ll~, wlJiet) tutre uCeil btfo~c 
to e~afptratt tl)e ~ren~, anD to malic t!Jcm bttalie tIJem:= 
felbe£S to arm~, 1)1' tlJe ~ntttlt of tlJt~ act are cleatl!' fo:== 
tinDen, \tlbiclJ ma£S mailt cbtttil' to p~cbent fncb <tcnfe~ 
Quence~; fo~ it tua~ to no ~urpofe to malic a lL"aUl, ann 
tbertbl' to gibe a 10ecr an attion fo~ fucb ~[lo~il~~ a~ a 
common 10erfon miglJt babt btfo~e tJje malting of tue 
~tatutr, anti fo~ 1tllJicb tlJe ~etr lJimftif lJail a llitmeill' 
aICo at tbe <tommotl )l"aw, anil tlJerefo~e »eellctl not tbe 
~elp of tlJt~ act. 

9lf tlJtn tile ~efign of tlJi~ ~tatute 1tla~ to biniler fucb 
~lactice£S a~ afo~cfattl, tlJe nt~t ~lJtng to be confillcrcil t~, 
wljat \l1a~ uCual in tlJOft '!lat'~ to raife tbt ~a1iion~ of 
~eer~ to tlJat 'De~tee, anb t!Jat wiU appear to be not oufF 
fucb ~lJing~ a£S impolteil a great ~cantlal in tbemftlbe~, 
o~ fucb fo~ \tllJiclJ an acttonlal' at tlJe Clrommon llaw, but 
tntn fuel) Q!l)ittg~ a~ faboureil of ant' Clrontempt of tlJei~ 
~errOtl~; ani) fuel) a£S b~ouglJt tlJent into ~tfgra,e mitf} 
tile, ~omlUOn~., fo~ bereb)! tl)tr toofl ~"afiotl of ~~ObO~ 
catton ani) lSebcnge. 

'trr.i~ true., tbat bett' fe\n gction~ were b~ougbt upon tlJi~ 
~tatutt in fome conuOerable ~tme after it tuas matle., fo% 
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tl)ougb (ucb 10:acticep \nere t{1rrrbr p~obibiten, tlJt l1o~i)~ 
lub not p~trtndl! appll' tbemfelbe~ to tlJe 1Remenl' tijerein 
gtben, but tontinuctl tlJe ~ilttarr [[tal' of 1Rtbenge to 
)DilleD tiJcl' lJatl bren nccutlomcb. 

-a~ to tlJe fJirft ®bjectton tbat bad) bren mabe, be gabe 
no Qlnfwer to it, btcaufe it wa" not IUUC!] tnrttletl upon 
on tbe otlJ~r ~itJe., tulJetfJer an gerton tuoulil He upon tlJi~ 
~tatutc, fo~ tIle bert? mo~tJ~ of it art fuftident <I5~ountl 
fo~ an action; anti 'ti~ betr weU finowlT, tiJat wbcrc:cber . 
an act p~olJtbttg an ebil 'Cll:bing, t!Je ~erfon againlt wl)om Maxun. 
rucb ~l)ing i~ tlone, mal' maintain an attion. 
~bt~ ~tatutt conrta~ of ~tDo ~art~, tbe :Jftfft if) p~o~ Vide Ante; 

lJibtto~r, viz. That no Man .1hall do fo, &c. '(!i)en come~ tlJe 
anntttonal ([lauft, anti fattlJ, That if he do, he iliall incur 
fuch Penalty. '~i~ on: tlJt uret 10aft tlJat tbi~ action i~ 
grounilen; anti fo it tun" in tlJe ffarl of Northampton'~ <Irare, 
tn tl)at mepo~t wlJiclJ got~ unDer tlJe ~ame of tbe )LOll) 
Coke'~ I 2th mepo~t~ \llbere br tJ)e lEefolution of aU tiJe 
~utlgr~ in England, e~cept Flemming \.nbo \t1a~ abfent, it 
1.l.1a~ aiJjungrn, tl)at it ma~ not neceffarr tf)at 8nr partieu" 
lar <rtritne WOllltl be fi~ttl on tl)e Wlatntift,' o~ aur ~ffence 
fo~ tulJicb be ntiglJt bt inllittell. 
~o are t~e autlJo~ttte~ in aU tue Q['afe~ relating to tlJip 

gerion. 1n tile JL,o~tI ~Cromwel'~ ~afe fo~ tl)efe <mtoJng,¥ 4 Co; 13 b~ 
You like thofe who Inaintain Sedition. j]» t!Je )L,o~tI of Lincoln'~ 2 Cro. 196. 
([afe-, My Lord isa baf~ Earl, and a paultry Lord, and keepeth 
none but Rogues and Rafcals like himfelf. ~tl tl)e ~ufte of 
Buckingbi1ln'~ ~afe, He has no more Chrifiianity than a Dog. 
~tl tlJt )10~il )(.~arCluef" of Dorchefier'S <tafe, He is no more lIC HilI. 16,' 

to be valued than the Black Dog ~hich lies there. au ttllJtcb Car. 2. 

mo~i)J) were IJeltl actionable, ret tber tOtlcJl not tiJe ~tr: ~ffi' I2~: 
{on~ tn anr ([bing concerning tne $obtrnment, o~ 'barge Wri:~fElr~ 
tlJem ttlitiJ ant' <frrtme, but in 100int of ~ignitl' o~ $o~ ror in B. R~ 
!lOut; ani) tIler were all billifring [[lo~n~, anil miglJt gtbe 
~ccafion of mebtnge. 

gun fo are tl)t mo~ilp fo~ 1l1lJiclJ tbi~ .action i~ b~ou~bt~ 
tbt~ are lituilc, dlncibil, anti ]U~naturen; Unworthy, t" a£{ 
mucb (lp to far, 15afe anti j]gnoblc., a contemptible ~erfon, 
anti a ~an of ntit~er ,onout o~ ~erit. ann tbu£i to fI.ltnk 
of a ~obltmau, i~ a lRetlcttion upon tbt lliing, wl)o i~ tbe 
fountain of ~onotlr, tbat gibt~ it to fud) ~erron~ wbo 
are (in lJi~ 1ullgment) tleferbtng, b!, miJieiJ tbtt' arc ntane 
capable of anbiftn{1 lJim in ~arltament, ann it \\louln be 
betl? iJifiJonoutable to call unb.loHbr geen tbitlJer. 

'~i~ lilic\Utfe a teiOJonour to ttle ~obtlttr to iJabe fudJ a 
10erfon to fit atuong tl1etn as a ~ompaniou, ann to tlJe 
([ommon~ to iJabe tlleir~~o,rebiug~ in ~atltanlcnt tranf~ 
tuitttil to fucb ~rer%; fa tbat it teni)£i to tl)e ~iroonour of 
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aU ~ignitie~, botb of ihng, llo~iHl ann ~otnlltOn~, ani) 
tbtrebF ~ifCOlil~ lunp arife bet\tJ~n tiJe ~\tJD ~oufe~, 
tublciJ is tbe ~if'lJtef intrnneil to be remcllieil bp tlJi~ act. 

'<!rutn tlJe foUoll1ing [[lO~il~ are as fcanllalous; fo~ to far, 
A Man aCts againfi Law and Reafon, tmpO~ts feberal fucl} gag 
bone; a ~an IS not nenominatcll to be unblo~tlJl? bp oOin~ 
of one tingle g,ct; fo~ in tutfe mo~b~ mo~e is implito, tunn 
to fal?, He hath done an unworthy Thing; foZ tlJe [[to~lJg frellt 
to relate to tl)e ~fitce \tllJicl) tl)e 10lainttff ball in tbc <IrounJ 
ti~p, as Jl,o~il 11Atutensnt, \l.l~idJ is an ®ftice of great $o~ 
nout, anll can anp all)ing tenn to caufe mo~e ~ifco~il ani) 
-.ettlurbance in tl)e lLiingoom, tllan to fa,)! of a great ~f~ 
ticer, That he aCts according to the DiCtates of his Will and Plea­
fure? ~lJt ([onfrqurnce of wlJiclJ t~, tbat f)t wtu be ratlJe~ 
fto:neil tbrut obtpen. 

j]t batb bren objerttb, ~bat tlJe mO~b~ are general, anlJ 
'barge bhn not blitlJ an1! act. 

Anfw. ~be ~cani)al i~ tbe greater; fo~ 'ti~ not fo bab to 
fap., A Man did fuch a particular Thing againfi Law and Reafon, 
as to fal'., he aCts againfi Law; \lllJiCg l~ a~ mucb as to Car, 
~i~contlant <ltoutfe ann ~~attice is fucb: ann to fap, tlJat 
tlJei[lo~ll~ migl)t be meant of b~eafitng a 10enal 1iatu, 
tl)at i~ a fo~eiQ;n eJronllruction ; fo: tlJe plain ~enfe l~, be 
att~ againft t!Je linomn JL,aU1~ of tlJe Ilttngnom, ann bt~ 
~~actice aub ~eftgn~ are fo to bO, fo~ lJe tuiU be guibClJ 
ncit!Jer br JLatu 0: 1lieafon. 

ObjeCt.. ~t bas bren objccreb, tbat tlJe $'canlJal muff be 
falfe; but wlJetlJet true 0: not, tbete can be no ~uftifica~ 
tlon bere, becaufe tlJel? ate fo general tl)at tlJep cannot be 
put in ~tTue. 

Anfw. $e agteeb, tbat no action \1louln lit upon tlJi~ 
~tatute if t!Je mO~b~ wtre t~ue; but in {OlUt (!tafes, tbe 
~ibulging of a ~cannal \Ua~ an ~ffence at tlJe <tommon 
)Lam: Jaoto to argue (as on tbe otlJet ~tne) that tIlt ~e~ 
fennant cannot jutltfr, anb tlJerefoJe an llctton tuill not 
fie, i" a falfe ([onfequence, becauft mO:ll~ mar bt ~can:: 
balou~ ann ~ero«atot1! to tbe ~ignit1! of a t0eer, anb 1!et 
tbe fubjtct ~atter mar not be put itl ~true. 

'e agrren alfo, tbat §ll)"afional ~irculutlance~ mar e~~ 
tflluate anil trcufe tbe mo~b£{., tbo'iU in tl)elnfelbe~; but 
tbi~ cannot be appliti) to tl)e <Jraft tn ~uellion, bec8ufe tbe 
[[to~llS \tIere not mitigateb: ~lJe ~ertnnant pltanen Jaot 
<lr?utltl!, ann tunneil on l;Jisg]nnoctnce ; tlJe jjurr babe founlJ 
tjilU «uiltl!, \UlJiclJ i~ an aggrabation of lli~ <u:rimc; if be 
moun, lJabe crtcnuateh tbcm bp an,)! ~ccarion utJon tnlJicb 
tuer wert fporten, be lbonlill)abe preanen it fptciaUp, o~ of~ 
Jtreillt in flbii.lcncc, ncitl)ef of \\1btcl) wa~ ilone. 

~ ~I)~ 
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~tJt~ art ip to be taken fabourablp fo~ lJilU a«fttnif 1tliJom 
tlJe [lllO~il~ are fpolie», be'8uCe 'ti.fl to p~ebent great ~U;:: 
c~icf£) mlJtc!) mar faU out ttl tlJe $in~nom~ bp rUbe anll 
undbil Wif,ourf£~ ; ann in fucJj Cltafe~ tis urual fo~ ([outt1$ 
ratlJer to enlarge tlJe 1Remebp, tbau to atJmtt of artp cfrtc:: 
nuation; fO~ tulJiclJ mearon~, lJe p~al'en tf}at tiJe 1&latntift 
luig;ljt !Jane i}i~ ~Ui)g1Utnt. 

jjt Ula~ arguen bl? ~erjcant Calthorp on tlje fame ~ii)e, 
ann to tile fame <fftett. 

£tfttttuarnl$ tbi£< '<term, aU tlJe ~Ubg;€fl ar{!uen tbif$ QCafe Argument 
feriatim at tUt 15encU. ani) fit!, ~uftice Scroggs fali), ttbat at theBencb. 
tbe <l5:2atnef~ of tlH ~amagefl giben manto not p~ebat! 
tuiti) ljilU, eitl)er en tbe one ~tbe o~ tl;Jc otfjer; at tiJe 
(!ontmotl 1La\tJ~ no aerion miU lie fOJ fut;1J [[lo~b£), ttJong;Jj 
fpofien of a 10ret, fo~ fuclJ attiotlfl were not COlmerl}! 
mutlJ couutenanceil: 16ut nom fince a laemcol' jr; giben 
br tt;e ~tatutf., mloJbfl montb not be conth:ueb eitljer in a 
ttgiil o~ niilil ~tnfe, but a"o~bing to tlJe gznuine anll 
natural getanit!.g, anZl agrreable to tlJe COlnmon [loiler:; 
tlslliling of aU 9@en. 

gt the lOat tlJt ftraineb ~tnfe fo~ tije ~lailltiff i~, 'm:!)at 
tiJefe [tr1o~il,g intpo~t, He is no Man of Honour; ant» fo~ tIle 
'6cfenlJant, tl)at tlJer ilnpo~t no Scandal, anb tbat no mo~e 
ma9J nuant bp t~em but 1llbat tuap be rain of eberl? Q3an. 

'~i~ true, ttl teCpect of <l5oil almt~btl?., \rIe ate aU [tn~ 
\Uo~nJr, but t!Je fubfeQuent <ltlauft e~plainfj \tlbat [ttl:: 
. \Uo~tuinef~ tIle ~efenbant inteubeil, fo~ {Je infet~ iJitu to 
be Unworthy, becaufe he aCts againfi Law and Reafon. 

~o\\l tuuctJler tile mO~il£) tbu~ e~plaintil ff~ alll! cttime 
en tlJe ~laintiff, i£i ne~t to be confioeret»; anll IJ£ tua~ of 
~pinion., t!Jat tlJcp bib fi~ a ~rtmt upon IJint; fo~ to far~ 
He is an unworthy Man, iZ ;t}j muclJ a~ to fap, He is a vitious 
Perfon, anb is tlJe fame a~ to caU fJi1U a corrupt Man, \tI!;1ttU 
in the ([are of a 10rer i~ actionablt; fo~ general rnO~b£' 
are tufftdent to fuppo~t (ucb an action, tl)ougiJ not fo~ 
a common ~erfotl. 

'Qro far, A Man aCts againfi Law and Reafon, i" no <It'rime, 
if lje bo it igno~antll?; ant» tJJerefo~e tf lJe bab faii), My 
Lord was a weak Man, for he aCts againfi Law and Reafon, fut!J' 
[[102i)~ {Jail not bren gcrionable; but ti)efe mOJl:J~ a~ fpo:: 
lien'bo not relate to lJt~ dlnilcrffanlling, but to lJi~ ~o~ 
raI~: ~[Jel? relate to iJim alfo a~ a t0t'tt (tboug;lJ tiJe cton~ 
trarp ba~ bren objetteb) tl]at tber rrlatt to iJtm oull' a~ 
a g'a>9an, \tIlJicb i~ too nice a ~ithnttion; fo~ to biilin1 
~uHb betwren it illf)an ann l)ifl ~re~age, t£' lt~ie the !IDift.in:: 
(tion lbetU1l£t1 tije ~etron of tue Jitrng ann I.n~ autiJoHtp~ 
\.Ubtci} batI) bretl often e;rploncll; tlJt ['10~1JZ aft~rt bim in 
aU muahtit~ ann aU melation~. ~t 
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~t iJa~ been alCo objectel1, tlJat t,be mo~l1~ ate tOO ge:; 
"etal; ani) tlJe ltfie ([are of tbr l5tllJop'~ merurn, tl)at a 
~an iz Criminofus, miJielJ ifj not Qcon: )But ~toug~ tl)e12 
are general in t~1t ([afe of a ~rer~ t.lJzp art acttonab~e ; fo~ 
to far of a 15tfi)op~ That he IS a wIcked l\fan, tijefe are a~ 
general ([10~11~, ann ret an action miU lie. 

1t lJa~ bren aHo objtrtel1, ~bat general mO~1J~ cannot 
be juftifiel1; but be \na~ of anotlJer ®pinion, a,S if tl)e 
~latntitf, mbo \tla~ 1Lo~il lJ..,ieutenant of tlJe <Irountp~ bail 
lail1 an unequal <ltbarge upon a ~an) mlJo npon ([01U:; 
plaint mal1e to ljilu, o~tlerell fuclJ ([barge to ftanl1.. anll 
tlJat bi~ mill ttl fuelJ ([afe QJoull1 be a )Law! 9Jf tlJc 
~erron fiJoull1 tlJtre~pon fa.p, That the Lord had done. Un­
worthily, and both agamft Law and Reafon, tl)ofe mO~n~ rntgijt 
babe been jutlificil,. br O)ebJtng tlJe fperral SI@atter, eitber 
in 10leantng o~ <fbillence. 
'~i~ teo late nom to e~amtt1e \l.lDetber an artion will lie 

upon tilt£; ~tatutt; tiJat muff be tafien fOl grantttl, anl1 
t!lerefo~e wa~ not ntutlJ infitlcn on bp tJ)ofe \.UlJo argucll 
fo~ tlJe ~efenlJant, fot tlJe guttotitie~ are berl? plain, 
tlJat fuel) artion~ lJabe brett eUowel1 upon tbig ~tatute. 

QtlJe [[tolbS, a~ {Jere lail) to be fpolie», are not fo ban a~ 
tbe ~tfenilant mi,gijt fpenn, but tl)ep are fo ban tl)at an 
gction win lie fo~ ti)em; anll t!)ougiJ tl)el? are general" 
'Pet manl? <!are~ 1uigt)t be put of general i[[!O~ll~ ltll)tcb 
lmpolt a <ltrime, a.nn mere al1julJ«el1 actionable. 

'{[be <farl of Leicefier'~ (Jtafc, He is an Oppreifor: ~~e 1Lo~b 
.of Winchefter'~ (Jtafc, He kept me in Prifon 'till I gave him a 
Releafe; ttJrfe mOlLlZ mete berl1 actionable, breaufe ttc 
plain gjnference ftom tlJtm i~, That they were Oppreifors. 
~be llO~il Abergavenny'~ ([afe, He fent for me and put me 
into Little Eafe. 9lt miQ;l)t be p~cfumell, tl)at tfJae )1oli) UJ8$ 
a jlutliee of ~eac~, a~ molt ~rer£i are in tlJctr ([OUtltt€~l'., 
ann tlJat Uluar be bill Ula~ bp <lColour of lJi~ ~utlJo~ttr ; fo 
are aU tl)e (Jtaft~ cHell bp t~ofe wlJo arguell fo~ tt)e If)lain:; 
tiff~ in fome of mUteb tiJe [[1o~il~ were ftraitttl1 to itnpo~t 
a ([rime3 anb ret tllljubgeil nrti.onable; efpeciallp itt ttJt 
([arc of tlJe ~O~l1 ~arquef's of Dorchefier, He is to be va­
lued no more than a Dog; 1UIJicb are lef~ aant!£rou~ [[(Olil~ 
tlJan tbofe at t!Je JDar, bccuufe tlJe ~ialli)er i55 llto:e birect 
anil pofitibr. 
~t appear~ bp aU t!JCfe ([afe~, tllat tlJe jlUi)ge~ Imbe 

aUllal!% eonftruell in :fan our of ti)rfe gction~, anb tbis 
lJa~ been 110ne in aU ~~obabtlitl' to p~ebent thore ~att~ 
gerz tiJat otiJetmife migllt enfue if tfJe l10ztlfj fijoul~ tate 
:mebenQ;~ tbemfelbe~ ; fo~ mgt,!) laeafon,S I)e beH) tue ac:; 
tic» win lie. 

4 Atkins 
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Atkins, gJutUce, contra. ilrlJi~ is uot a common action 
upon tlJe ({tafe, but an aaion foun~tb upon tlJe ~tatute 
of tl)e 2d of R. 2. upon tbe <ltontlruttion \lllJtttof tlJt meCQ~ 
lutioll of tlJi~ (afe \\liH b~penb, tulJetiJer tlJe ~ctton \\lilt 
lIt 01 not. 9Ub a~ to tl)at, I)e conubereb, 

1. ~lJe ~"arton. 
2. ~l)t ~COf.le. 
,. ttl)e 10att~ of tbe ~tatute. 

I. E:l)e ~cafion of it i~ mentionetl ill Cotton'.l1 Qblibg:;: 
ment of ttJe meco~il~ of t{Je Tower, £ 173. nu. 9 anb 10. at 
tbe Cummonin~ of tbi)1 l0arliament, tlJe 15t(lJop Of ~t+ 
David'~ bedaren tbe CIrauft~ of tl)ei~ ~eetlng, ann to In 
botlJ tlJt ~oufe~ of tlJe ~tfcbtef~tlJat !Jan lJappen'n bl' bi" 
llens aanl.ltrou~ 10erfons, ann ~oUier~ of 7!)ifco~n, bll)tciJ 
be fa,li) mere '!)O!l~ tIlat eat raw ~flefb; tlJe SlWeanin~ of 
hllJicl) \Ua~, tllat tJje! bebouren ani) fat one anotl)er: ~o 
p~tbel1t mlJid), tlJe :l>i(bop bearen a. lliemebp, ann f)t~ me­
Quetl {remelt to be tlJe ~"afton of malling tlJt~ )Law, fo~ 
ex malis Moribus bon~ nafcuntur Leges. 

2. ~lJe ~,ope of tl}e get \l1a~ to retlrain unrull? ~ongue~ 
from rtl!fing falfe Reports, and telling Stories and Lies of the 
Peers and Great Officers of the Kingdom; fo tlJat t!Je ~tagn 
of tbe get \Ua~ to p~tbent t!Jofe imminent ~anget~ \tllJu~fJ 
mtgtt ariCe ann be "c,arionen bp fnet} falCe ~lani)rr~. 

3. ~lJen tlje 1fJart~ of tlJt act. ate f!lJ~t~, viz. 1lieciting t{le 
SlDfteuce sub tl)c S]@ifdJicf, tlJen menttontng tlJe in (JJ;ftttt.G, 
ann appointing OZ a 10enaltr. 

1from U1l)cnce lJe obrctbelJ, 
I. ~bat bere \lltl~ no ne\l'J ~ffence matJe o~ bedareb § 

fo~ notlJtnll \115 S PloUibitei:J bp tlJt~ ~tatute, but WJ)a;t 
1tla~ fo at tile <lommon lLa\U befo~e. 

qtlJe ilDffence~ to be pun1(ben br tbi~ act, art mala in fe., 
ani) tbofe are ~fItnct~ againft tbe ~olal1Lam; tIJCl! mutt 
be fuel) in tlleir ~ature, a~ bearing Df faUe mttnef~; ant) 
tljere art ~ffe"'f~ againft a cOmlltOn l$erCon, wlJicg l}t: 
abmitteil to be aggrabatell bp tl)e <eminencp of tbe ~erron: 
againft \l.l!JOllt tuel? were fpofte; but ebcrl? u"ciuil mo~n, 
D: rube (ftp:e1Tion fpollen, eben of a <l5~tat ~an, \\lin not 
beat an aaion; anil tl)erefo:e an gction mill not lie upon 
tbt~ ~tat.ute fot eberp faUe )Lie, but it muft be lJo~rlble 
a~ well as taUe, anil fnell a~ Ulere pu.nitbable in tlJe 
~iglJ ~ommttIion <tourt., h1l)tclJ wert enO~lUOU~ ([time~t 
12 Cro. 14· 

')5r tbi~ Wefcription of ttJe ~ffcnceg, ann tbe ([t)nfe~ 
qutn,e~ ani) <fffett~ tl)ereof, lJe Caill be ~oultJ bttur jnllQ:~ 
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\l!ljl.'tl)er tte [[lO~i)~bJert f,rtionable O~ not; anilbe \11'sfS 
of ~pinfon, ~lJat tije ~tatutt Dill not ertenlJ to mOl.'O;) 
of a ftnaU ann ttibial ~ature, no~ to aU mo~bS Wi)tciJ 
were aruonstHe, but onlr to fucb mijtclJ Were of a Greate~ 
SJIDagnitu!)e, Ci£Cij br \lll;Jtci) ~lf(o~i) lniglJ~ a.rife b?t\tleen 
trtc J1A}ltlZ salb ~(fnunonf>, to tbe great ~ertl of ti)e mcc~~nt, 
ant) fue!) \Uljitb tJerc gn~at fSlan,llerf), ani) lJo~t'ib!e )J..,te£), 
liJijiciJ are [[iG~lJ~ pnrpofdr put Into tbt~ ~tatute fo~ tf;Je 
'tiggrabation ano ~taintt~on of tlJe ~ri1ne; anD tbcrefo~e 
{uei) [[toH'I£j UJt)iciJ arc titticnable at tlJe <Iromluon JLaw, 
rnat' not be fo wittin tlJi~ 0tatute, becaufe not ~o~rible' 
!If£&t ~canllah~. 
~e bin net ben,!" bu~ tlJat tf)efe were unbecent anD Ull~ 

cfinl [[lo~n~, anD terr til appltcil to tbat iJonourabh ~trfoll 
of trllJont UJ[l' t:tCiC r~olien; but no 150np couH, tfJtnli 
tl)at tljer were lJo~rible great ~!anller~, o~ tJJat an1? ~ett 
bate mic-bt arife between tbe 110~n~ anll ([olnmon~, til? 
lfie~fcn fuel) [[Io~b~ mere (poTten of tlJf~ ~eer, o~ tl)at it 
mOuU) tcnll to tljc ~reat ~eril of t{le Iaingbonr, anll rue 
QuieTi ~ftlruttton tl)ereof: §5)uclJ a~ tt)cf~ were not fifieIl? 

~ to be tIJe <JefftctJ onll ~onfeqtlente~ of tiJeCc [[lo~i)~., ann 
tljctefo~e CQulO not be wit!)in tlJe ~,aning of tl)e art, be, 
(Buf, ttJcr 1)0 not f!Q;rre witiJ t!)e ~er'ription giben in it. 

2. ~ete i% no ntw ~unitbmtnt inllictttJ on tlJe ®ffentJer ; 
fOl at t1)e ([ommon l1am, anr ~erfon fJ~ fuel) ~ffrnce~ S~ 
ljerein fire befcribell mig!}t babe been fineb ann imp~tronetJ, 
Eiti;er U1JOtl 9lnllicrment o~ ~nfonuation bJougljt agafnit 
biur, anll no otl)er ~tlnit1.Jtntnt t55 giuen fJtre lint ~mp~i:o; 
fonmcnt. 

cfben at tlJe <I1ommon )Lam, ecanbaI of a ~ctr migbt 
be punilbable br tstUO~r anb llor~ of <far~. ; Co. 125. De 
Libellis Famofts. 12 Co. 37. 9 Co. ;9. Lamb'~ <!Cafe; Co tl]at it 
appears tbi~ \t)a~ aJl ~ffence at tbe <!Common )l,am, but 
aggrabateil nO\1), lirctlufe againft an 'll:ct of 10arliantent, 
tntdtlJ i~ a pofitibe 11a\1.1, m ucl) ltlie a 10~oclamation toijicl:} 
i~ Cet fo~t!J t~ enfo~te tbe <f~e,ution of a Jl.,slll, br tul)t cJj 
tf)e ~ftrl1ce t~ after\t.larb~ greater. 

$e bill agrre, ~lJat an aerion \1101\1'0 lie upon tlJi~ ~ta:= 
tute, tbo' tiJete mert no e~p~er~ mo~n~ to gibe it to a 10eer, 
bccaufc mlJere tl)ert i~ a 10~OlJibttton, ani) a Wrong ani) 
~anta{Je arifef5 to tl;Je 10artl? br iloing tile '<!ging P~DlJlf 
bitcb, in fu,f;J <!raCe tlJr ([ounnon lLam tJotlJ intttle tlJe 
~artl? to an gerton. 10 Co. 75. 12 Co. 100, 1°3. llntl fucl.J 
mnfj ttc merolutton in tbc <fad of Northampton'~ ([afe, upon 
([onftruttion of tue J1a\ll az incinent to tbl? ~tatllte; anb 
a~ tbe ®~cncc i~ greater, bccaufe of tbc- get, antJ axs tlJe 
Qrtion wtLl He upon Hie @)tatute, fo tlJe 10artr injuretJ tllap 
fue in ({ qui tam, nJ~icrJ i)c con!i) not I)nbe ilone befo~e tilt 
rn t1friurr; H;l% J1aw. 3. :l5ut 
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3. )l)nt tlJat Cud) [tlo~i)~ a~ tf)efc wtre nDt attiOll&bI~ at 
tije CJlomtlton lGftUJ, ntutll l~f~ bp tlJe ~tatute; fo~ tbe we~ 
fenDant fpofie otlil' iJt~ 1ulJQJurnt ann ®pinton, anb lJotij 
not biretth? cl)arge tile ~lainttff tutti) anp ~tJtng, ann 
migl)t men be tefemblell to fuclJ <ltafcf5 a~ are itl Roll'~ A­
bridgnlcnt, I Part. 57. pI. 30 • Wbitb i~ a little m01C fo!enul, 
bec:aufe atljunD:en upon a fpetial [t~rbirt; tlJe [[lo~b~ were 
fpofictl of a ~ufti,e of 1l)eacc, Thou art a Blood-Sucker, and 
not fit to live in a Commonwealth. tli:l)£;fe were not belil ac~ 
tiouablc, becaufc tber neitijet relate to lJi~ ®tfic:c, o~ fi~ 
an!, ([rime upon iJhu. Fol. 43. in tbe fame 15ooli, Thou 
defervefl: to be hanged, not actionable, bu~aufe it waf;) onll? 
l]i~ ~pinion. 
~o \UlJete tl)t [[lo~bf$ atz general, witbout nttp parti~ 

,ular fti.rcumil&nceg., tijep malic no ~mp~c[ion, ani.) gatn 
ltO <ltretlit; ani) tb~r£Co~e in Cro. Car. I I I. I Roll. Abridgm. 
1°7. pI. 43. You are no true Subjea to the King;. tbe gctiou 
moultJ ll;..t lie. 
~n tlJi~ <!tafe 'tir; fail)., tte ~Tainttff aCtS againfi Law, 

mlJtcb tlot!J not implr a ~abit in btm fo to no; ann mIlen 
[[lO~i.l~ mal! a~ well be tafien tn a miIi) a)'> in a feucre 
~rnre~ tlJe mule t~., quod in nlitiori fenfu accipienda [unto 
~O\ll tlJefe [[lo~l.l;) are ,spabIt of {ncb a fabour-able <!ton~ 
11ruction, fo: no mo~e waf5 fain of tlJe 101atntiff, tbau 
m!Jat in fonte ~enre mal! be rail) of tberr t0erfon U1bat~ 
foeber; fo: mba can boail of lJi£ll gjnnocencl! t [[lt~ lirep~ 
dofe in aU iji~ action)'> to 11a\ll ann JRzafon t ann "to fari 
A Man aCts againfi both, mar implp tl)at be nepattCl) froltt 
tf)ofc mule~ in fome particular ~afe~, \UlJere it 1tla~ tlJe 
(frro~ of lJi~ gJungment onlp. 

:)n tl)e ~ulie of Buckingham'~ ~art, Sheppard'~ Abridg­
ment, I Part, f. 28. viz. You are ufed to do Things againfi Law; 
ani) mention~ a. particular :jfact t!Jett inbrell, becauft of 
Ufage: ~f tijt ill t0~actic:e, it Ula~ bell) tl}at an 1tction Ue~; 
but if be ball bren 'bargel) fo~ noil1~ a ~lJin{t again!! )Lam 
but once., an action \nouU, not lie. 
~t t!)tn obferbei.l, bow tlJt <ltafe~ 1tlbicg babe been all~ 

jullgel) upon tbt,t1 ~tatute agree witt} tfJe ]Rule~ IJc bail 
InCHlel) on in lJi~ 1I!tgument., \nbiclJ ~afe~ babe not been 
man!'., anl) tlJofe too of late flrtmt~, tn refpett of tbe gn~ 
tiQuitl? of tbc ~ct, wbtclJ \ua~ mane almo1t 300 Fear~ ftnce, 
Anno 1379, ,ann fo~ I 20 l1?eat~ after no 1trtion wa!i b~ouglJt; 
tbt 1fitft tiJat i~ mepo~tcll hla~ 13 H. 7. Keilway 26. ~O ti)at 
\tie babe no contemporanea expofitio of tlJe ~tatute to guibe 
an f[)ptnion., Wi)let) moult» be a great ~clp in tlJi~ ~afc, 
beC8ufe ti)el' \Dbo maIte an gct bell unilerllantl t{Je g(fJ2an~ 
tng; but now tbe g@caning mutt be coUcttei:J front tbe 
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8:;-.tatute it frlf, \rlbitb iZ tlJe betl <erpofition .. af$ tlje ;muir 
ij ~iben in Bonhal:n'~ ~afe. ~ Co. Vide tl1e €afe t~ 13 H. 7' 

~iJt nc):t !laCc tn '<t'Ame., lS tlJe t)une of Buckingham ~ 
([afc. 4 H. 8. Cromp. J ur. of Courts, f. 13. You have no more 
Confciencc than a ·Dog. Lord Abcrgavcnny againfi Cartwright, 
tn tue fante lllooli, You care not how you come by Goods; in 
botlJ luniet <ltafe~, tiJt [[lO~~!i 'lJar~e tlJc ll'latntiff \tl~ti.J 
particular S1@attcf, anll glue a ~arratt1it of fomctbtng 
of a faUt ~to~l?, ann no not barch? reil upon an ~pinfon. 
In the Bithop of Norwich his Cafe. ero. Eliz. I. viz. You have 
writ to me that which is againfi the Word of God, and to the 
Maintainance of Supcrfiition. ~bcfe tucrc belli actionable, 
becaufe ti)£l' refer to iJt~ ~unction, ani) greatlp tJrfantc 
iJim, anll rtt 1)£ tan but 500 ~atfiz Watnage~. 29 & 30 
Eliz. I Cro. 67. The Lord Mordal1t againfi Bridges; 1vly Lord 
Morda?1t did know that Prude robbed Shotbolt, and bid me com­
pound with Shotbolt for the fa~:ne, and ~aid, He would fee me fa­
tisfied for the fame, though It cofi hIm an Hundred Pounds; 
which I did for him being my MaUer, otherwife the Evidence I 
could have given would have hanged Prude: ~b£fe (GOJllZ 
wert ijrU) aatonable~ anll J 000 1. Wama~e.z giben; ani) in 
aU tl]c otiJet ([afe~ ttJl)iclJ I)abe been menrionen u~on tlJiss 
~tatute, altO \lJi:)cre ~ullgment wa~ gibe» fo~ ti}e ll)ISUb 
tiff., tl)t [[to~n~ al\lHlr~ Ci}at!!e !Jim bJitij fame particulat 
fact., anll are poCitine anll certain, but tui)ere tiler are 
iloubtful ani) general, anll fignifp. onlr tlJe ~ptition of 
tJJt WefenlJant, tgel:' art not actionable. 

flrfJe mo~ll11 in tl)e ([afe at 113at, nettlJer tdatt to tlje 
~laintlff a~ a ~eet, o~ a JL,o~ll lLieutenant, anll dJatge 
btm \tlitb no patticuhlt ~rime; fo t!lat from tbe gutlJO$ 
ritp of aU tlJefe ~afe~, be grounnell bt)l ~ptnion tbnt tiJe 
gerion \toalll not lie ; anll ue faill, ]f lLa\t1~ (bonu, be t~:: 
llounbell to unaeh 10£op1e fo~ [UlO~tJ~., intleall of remclll!:: 
tng one Sl@ifcb-ief, manl! ttoulll be introtJucetJ; fo~ in rutb 
~afe tbep \.t1oultJ bt malle ~nare~ fo~ g@en. 

~lJ£ JLam tJotlJ bear bJitiJ tbe ~nfirmitief$ of ~eu, a~ 
llieligion, $onour antJ dlertue. notlJ in otlJer 4rafe~; anll 
amongft aU ti)e e~ceUent mualttic~ mb.ell anonl tile ~D~ 
bilttr of tbi~ ~ation, none tJotb fo tnuclj a~ fo:gibin~ of 
~njuric~! Solomon faitb, That 'tis the Honour of a lYlan to 
pafs by an Infirmity; wlJicb if tIJe 1l)laintift OJonlll refufe., 
1?£t ti)C ~efeni)ant (if be tlJtnIt}l tlJe ~alnage~ e~'ttIibe) 
tg not 'Witbout i)i~ 11\uueilr bl' gttaint, fo: be faitl .. lJe 
coulll, ~em \ntH~re an attaint \Das b~ounlJt againtl a 9lUtp 
fo~ glblng 60 1. i0aman~~. 
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~e fnrtlJer fai,i), ~lJat be touHl not finll tgat an!, jltHlgt 
lUCl1t ball bren eitl)er referbe1J o~ arreftctJ upon tt}i~ ~t41~ 
tute, anll tlJerr,fo~e it 'Wa~ fit tlJnt tlJe )La\U (LouIn be fet~ 
tltll bl! fome l11ule, becaufe 'ti~ a tu~etdJei) ([ontlttiotl fo~ 
~cople to libe ullller fucb ([ttculnlfance~, a~ not to hno'W 
bOUl to neluean ti)emfdbe~ tottJarllfl a t0etr; aun ante no 
~intit£i lJabe been iJttuerto p~('fctibell, 'U~ fit tt)ere flJoulLJ 
be fome now, anll tIlat tl)e <[curt tl)onlll go b~ t1)e fame 
l!iule~ tn tlJe <!tare of a ~eer, as> in tuat of a comtlton 
~£rfon; tlJat i~, not to con1lrue tlJe mo~ll~ actionable 
lllitlJout fome particular €time clJargell UpOll tbe 101atn~ 
tiff, 0: unlefz ije aUeilge fpeeist 'qDamage~; fo~ \\1lJi&!J mea~ 
fOu~ l)e l1eltl tl)at tlJt~ atttoll \lJoUUJ not lie. 

Wyndham; j!utUc£', accO:betJ bJitlJ Scroggs; ann tlJe fltiJte! 
9luihce North agreen \llitiJ tl)em in tl)C nune .ilDptnion~ 
i)i~ II tguluent \.tIa~, viz. 

1fitfl, $e faill tl)at be bill not \l1onller tlJat tI.Jt ~tftnnane 
mane bt~ ~afe fo foIem», being loaneil tvitlJ fo great IDa~ 
mage~ ; but tl)at bt~ flDpinton lboulll not be guiil2ll \llitlJ 
tlJat o~ tuttI} anp lRnleS$ but tt)ofe of lLa\ll, becauft tlJt~ 
bill not con tern tlJe ~latntiff alone., but ma11 tl)e (tafe of 
aU tbe ~obilt tr of England; but Itt it be ueber fo general; 
anil tlJc ([onbenirnce~ o~ jlnconbenience£S neber fo (treat; 
I)e \lJoulll not upon an~ futb €onfttleratiotl~ alttr tlJe J1a\t1. 
~e fail)., t{Jat no gction \l1oultl lit upon tbi~ ~tatutell 

tDlJtclJ woulll not lie at tl)e <!Common lLs\t1; fo~ 1\1lJere a 
~tatute p~olJibit~ a qtbing gtneraU~, anil no particulat 
~atl i£S concerneil, an ~ff['nce againft {ucU a lLatu i£S pu~ 
"rIDable b~ j]nbictment; but \l1l)ert tl)cre ifj a particular 
~atnage to anr ~errotl by baing tlJe ~l)lng p~oiJibitell, 
tuere an gerton miU fte upon tl)e ~tatute, ann fO it \Uill 
at tl)t ([olumon lLam. 

~lJt mo~ll~ tberefo~e wbicb are artionabl-e upon tlJif$ 
0tatutc., art fo at tl)e ([ommon Jla\ll. 

tlLbi~ etatutt e~teni)~ onlr to pcer~ 0: otl}er great ![)f~ 
ficerss; now eb€r~ 10eet, a~ fuel], t~ a gteat ~fficer~ lJt l)a~ 
an ilDffice of great wtgnitr, be t~ to fuppo:t tUe ltitn~ bl! 
i:)i£S ~U'\11cr, of \.1lbicU lJe i~ mabe capable br tlJe ~rtat (!l;~ 
ulin2ncl' of lJt~ 1Reputattou., anb tlJerefo~e aU mo~ll~ 
1Di)ic{J rellect upon bim a~ be i~ tlJe ltiing;'~ ([otlnfeUo~~ o~ 
S£$ be i~ a g@an of $ollour ani) J0ignitl':1 are actionable 
at tlJe ([ommon lLam. 

gjn tlJt o~ninar1? ~afe)j of g)fficer£i., 'ti~ not necctrar'P to 
fal' tlJat tlJe [[lo~tJ~ \Dete fpolien reIating to bi~ !Dffice, ag 
to fa!! of a JL,atorer t!lat He is a Sot 01' an Ignoramus; o~ of a 
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'lH:rallefman, He is a Bankrupt, ti;r gttion lie~., tl)ougb tlje 
l[lo~ll~ were not fpolien of ctt~tr a~ a :La\Ut!e~ o~ a 
~ranennan. 
~e bin not tbinfi tljat :llutJge~ were to teadJ g@en b~ 

1.tl!Jat mulef5 to waUi, otf)et ti)an bJl;at bib relate to tbe 
particular ~atter befoJ,t ti)em, aU otl;)cr ~!Jing~ are gra­
tis diCta: ~ettlJer \11oul1) be allow tlJat ~ithncttotl, tlJat an 
galan tUOU!il not lie Ulbtre a ~an {polie oull? Iji~ £.)pi:: 
nion; fo~ if tljat tboulll be ailmittelJ., it bJolllll be bert! 
earr to fcantHllhe anl? ~an, a~, I think fuch a Judge is cor­
rupt, O~, I am of Opinion that fuch a Privy Councellor is a Trai­
tor: ani) can aUl? ~an iloubt wbet!J£t d;efe o~ eueu Hhe 
mO~b~ are actionable o~ not, becanfe fpOfitll oulp in tlJt 
~enfe of tile 10erfon: 'flr:i~ trut, in fome c11:aft~ tu!J£te 
a g@an fpeart~ bt~ owtt particular '0ifetlreut, an 'llction 
\DiU not lit; a~ if ~ fal?, I care not for fuch a Lord; but 
fOat lliffer~ mud} 'robcrt a Slt9an fpeali.a lJi~ ~pinion with 
lLteferenre to a <!Ctime; fo: ~pinion~ \lliU bt fp~tall, ani) 
willlJabe an tmplitit jfaitlJ~ anb becaufe one ~an be:: 
lttbC~ it, anotlJtr \liiU; anll 'ti~ up Oil tlJi~ <ID~ounll tf)at 
aU tbt Cltafe~ \UiJtdJ babe been Unce tbe ~tatute ate ju1lt:: 
fiell ; aub fo b.nl~ tlJe late <!tatt of>(. tlJe ~arqutf~ of Dor­
chefier, He is no more to be valued than the Black Dog which 
lies there, wlJicU mere [[1o~ll~ of ~ifeftrem~ anll onlr tlJe 
~ptniou of tbe Wefenilant; in wbieu ~a'e j]ubgntcnt wa~ 
atfirmcll in a [ID:rit of <erto]. 

ObjeCt. ~f it be objertcll, to tuiJat ~urport tbt~ ~tatnte 
IDa" mabe if no actton ltt~ upon it, but tubat lap at tl)e 
Cltommon JLa\ll. 

Anfw. ~t)e 101aintiff nom upon tlJe ~tatutt muff p~o~ 
fecute tanl pro Domino Rege qualn pro feipfo, hllJ.a::b be 
couu, not bo at tfJe cromnlon 118m. gnil it I)a~ been 
beUa in tlJe Star-Chanlber, (tlJat if 8 Scandalum Magnatmn 
be b:ouglJt upon tlJi~ ~tatute, tfJe ~cfenllant cannot ju~ 
ffifp~ I1ccaufe 'ti~ b:ought qui tam, &c. anll tlJe iIling if$ 
cotlcernell; but tlJe ~efenilant mal' c1plain tile mo~i)~, 
anll tell tlJe SlDccafton of fpeatling of tlJcm; if tuel? are 
true, toel! tnull not be publtOJell, bccaufe tl)e ~tatute \tJa)l 
to p~eber.t ~if'Ot()~. 

ObjeCt. ~lJere [[to~tJ~ Carr}? in t{Jem no ~iCtarel1t. 
Anfw. a,co~ning to a eOlumon illnileraanntng~ tl}el' are 

mo~tJ~ of ~iftefpect anil of great wtfeftrem; fo! >tt~ a~ 
muclJ a~ to Cal'~ ~iJat tlJe ~lainttff i~ a ~an of no ~onour., 
be tfS one mi)o Itbe~ aftrt lJi~ omu [[ttU~ ani) fo t~ not fit to 
be emplol'eil nnber tbe iling: 9lf anp p~tzei)ent ;!E)rfcourfe 
!lail qualtfieb tlJe fpealtin~~ of tiJefe [[{o~i)~, it ouglJt to l)abe 
.been tlJehln bp ti)e ~efeni)ant, WlJtclJ iiJ not tJone ; -ann 

4 t~crc~ 



Hill. 28 & 29 Car. II. in Cotnnluni Banco. 167 

tberefo~e ije condulJen tijat. tije mO~lJZ, notmitbftaniling 
1tll)at wa~ ob,ectell were actionable; anti fo ill? tue ®pi~ 
"ion of tim., Wyndanl anll Scroggs, ~uatce~) 9]ungntent 
ll.Hl~ o;iben fo~ tlJe l1)laintiff. 

AtkitlS, ~ulU,e, of a contratl? ®pinion. 

Anonvmus. 
" 

A~ 1tction of lUIaalt, 15attcrp, mou»bing 8nb faife Amendment 
lmp~ifonlnent fo~ an: ~OUt wa% iJ~ouglJt ag', inll after a J?~- , 

tlJe Wefenllant, hiiJO p!talJ~, quoad venire vi & armis ~ot: ~~J'~~Jel )~;~-: 
~uiltr; anll a~ to tije jJmp~ifonntent, JJe juftiffetJaz a $'er~ fore Juug­
tant to tbe ~i:Jeriff attenlling upon iJim 'at ti;Je '<!time of mem given; 
tlJe alIiie., from wbanu lJe receibell a ([omnHtllil to bting good• 
tbe ~taintiff (being anotl3ct of tije $-Iletiff~ ~zrb:;ntr;) 
front tlJe Q[onbenttde, h1IJere fin bing of Vim, iJe (to mit, , 
tIle Wefenllant) llil) molliter manus imponere upon tbr ~latn~ 
tiff, ann b~ouglJt utm befo~e gig g~aler, qu~ efi eadem 
tranfgreflio: ~o tJJt~ ti)e 10laintiff ilemurreil, anll lbewen 
fo~ <ranfe. 

1. atijat tfJe ~ubtlanct of tlJe 'luffificatton i~ not (tOOb, 2 era. j60, 

!lecauft t!Je ~erbant couIn not tlJu.a jntltfp, tba' IJt~ ~a:~ 
fic); mi~bt; fo~ tfJt lGO~ll m.ap beat fJi~ [litisin witlJout a 
<!ranfe., but if lJe commanll tlnotber to bo it, an ·;Zt1ion of 
l13attcf,t? iie~ againft bim. 2 H. 4· .1-. 15ut tfJougb tiJi~ 
1utgbt ~abe been goon if well plranelJ, ret 'Uf;S not goon a~ 
pleabei'l f1ere; fo~, 

2. 'QriJe Wcfenilant faitl}, quoad venire vi & armis ~ot= Harding 
<Jl)utlt1?, but faitlJ noti)ing of tlJe m£lountJtng \tJbicb can~ pn~ Fernej " 

not be jutlifieb, ann tiJetefo~e tlJt~ ~lea iS5 not goon; fo~ 0 ea. 
mljicl) lfieafon it U1C1S5 cleatlp refoibtil tljat tlJe ~lea Ulaf$ 
tU, but tlJt <toart inclinen tbat tlJe ~ubtlance of tije ~lea 
nU1S5 mell enougfJ. 

~lJe <ltbtef ~uaicc anb 91utUce Scroggs mete of 0pitliOtT,' 
tlrlJat a S]Wan map aS5 \UeU fellll fo~ lJt~ ~etbant from a: 
([onbctlticle a~ from an ~le~lJoufc, anlJ map krep lJim 
ftom going to eitlJet of tl)ofe tf)lacc£)! ~ni) tt)e Ilrbtef tj\u~ 
nict faill, ~lJat lJe onte Jinel1.1 it to be ~att of a ~arttagei; 
!Agreement tgat tl)e mife t1)oult! lJabe J1eabe to go to (l 

<!tonbenticle. 
1.5ut tn tbi~ ~arc, lLealle \1.la~ ~ibet1 to amenb tbc ~Iea, Sid. 107; 

anll put in quoad vulnerationem ~ot:;<l5uiltp; anll it tolu1 
lJelD, til:l)at tbou~b tlJt ~artie~ ball joinelJ in ~)el1ntt:: 
ter~ vet tlJe WefCtlllant migI)t l)ate )Ltbert}! to amenll b~j; 
fo~e j!tfOgment gibtn. 

2 Singleton 
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-, J' fravene 
mull be 
where the 
Charge in 
the Decla­
ration is 
Ilot fully 
an[welcd. 

Singleton ~erfos Bawtree Executor. 

ASfumpfit again! tfJe ~tftttltant a. c!~ecuto~, tubo 
pleall>1 tbe ~caato~ lualle one J. S. <frc,uto~., mba 

p~O\lell tt)e mtU anll tOOh upon fJim tlJe <If:~eeution tlJereof, 
anll allminlftrell tlJe <l5oo11~ ann ~fJattel~ of tlJt flCeftato:, 
ann fo con'lulle~ tn abatement, Et petit Judicium de Brevi, 
illttJ) an 2lbertuent tlJat J. S. Superfies & in plena vita exifiit. 

firo tbi~ 101ea tJ;Je ~lalntiff nemurre~, btcaufe tbe '9c:; 
fenbant ouggt to tHIne tr~berfen abfq; hoc tlJat be \tla~ ff~;,; 
reuto:" 0: allmintftren as <f:recuto:, ann fa ate aU tiJe f&lea~ 
bjng~~ 9 H. 6, 7, 4 H 7· 13· 7 H.6. 13· 

~ut ~trjeant Pemberton fo: tl1e ~efennant faill., fltlJat 
tlJrre if$ a tDiffereucc wlJcn llttter~ of ltnminittrarioll are 
grantcb in ctafe tbe t0artl? llte ~nteftate, anb blben a ~atl 
lnalie~ a mtH, ann tberetn appotntf$ an ct:reeuto~~ fo~ tu 
tbat <tafe t\le (f~ecuto~ ,ome~ in tmmetliatelv from tl)e 
~catl.J of tlJe f!teaato~; but wlJcn a ~an nic~ ~ntethltt, 
tbe ilD~binarl? batiJ an gjnttrctt in tlJe <l5oon~, anll tlJrret: 
fo~e be 1l.1lJo taJie~ tl;)em, is Executor de fon Tort, anb map 
be clJargell a~ fuclJ; but 'tt~ otl;)etmife \UlJete tlJrre t£1 a 
mtll anti a rtglJtful cf:recut01, wbo p~obetlJ tlJe fame; fo.l 
lJe mal' bJin« a (troller againlt tfJe t0artv fo~ taliing of 
tile ~eftatof~ $oOll~, tlJouglJ bt nebet bab tbe actual 100C. 
feaion of tlJem; anll tlJerefolc tbe tErtlfiing in fucb <1Cafe 
\rJiU not mafie a ~nn Executor de fon Tort, becauCe tlJtre 
i~ anotl)er lawful <frecuto:! laut 'ti~ true, tlJat if tlJere 
be a {pedal abmintftration, 'ti~ otlJct\tltfe ; a~ if a @)tranget 
botl) talie upon lJim to par ~ebt~ 0: Jl.,egacie~, o~ to uft 
tlJe 9lnteftat£'~ <15ooll~, fueb an e:rp~ef~ gnmtniftration \UiU 
tualie f;Jim Executor de fon Tort, ann liable; anll in Read'S 
<!tafe. "Co. , , 
~o in tlJtS <lrafe tlJe ~efennant pleall~, tlJat J. S. 11.la~ 

cftecuto~, \t1lJtdJ prima facie btfclJarge~ lJim j fo: to tuaIte 
bim el)argeablr, tbe 101aintift ougut in fJis lIiepUeatton 
to fet fo~tb tlJt fpeeial abntintaration, tl)at tlJouglJ tlJert 
was an <IE~e,uto~, ret befo:e lJe atrumei) tlJe <ftecution 
0: p:obtll tue meu, tlJe ""efeubant firtl to cIt tlJe <!500lJ~~ br 
wlJielJ be became cfrecuto~ of lJif$ o\\ln mrong., anb fo 
lJatb b~OllglJt lJimfelf \\littJin tbts 'l\itttnttiou., (11llJtclJ 
1na~ tlJe Ql:rutlJ of tlJi~ «afe) anll tlJat \\loulb babe put 
tlJe ~atter out of ~ifputf; \tlbidJ not being none., be belli 
tbe 1&lea to be goon, ann fo p;al!eb gJubgment fo~ tl)e ~e~ 
fenbant. 

'Z ~l)e 
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'€lJe (ltourt were of flDpinion, tust prima facie tlJi~ was 
a gooll tDlea ; fo~ \1lbere a g@an * ,onttffe~ anil abotl.J%, gc. 2 Sand.28. 
ncell not trabcrfc, anll bere tuc Wcfennant ball abotocb 
i)i~ being ciJtlrgcable a~ Executor de fon Tort, br fa1?in:~., 
atlJat tl)ere h1a~ a riglJtful <f~ecuto: \nbo lJan all1utniftrcll 
tbc ~cftatof~ \1llJole <ftlatc; but tbe ~urmife of tlJc 
tNaintiff ann tlJe ~lea of tlJe ~efcni)atlt being botfJ in 
tlJe 'f atiirmatibe, no jjlIuc can be joinclJ tgcreoll; ann ¥ 2Cro.~79' 
tiJercfo~c tlJe ~efentnlnt (lugbt to babe traberfci) tlJat lJe P1.9.Sid·341 • 

\lJa~ <f!l"C,uto~. o~ eurt ai.ltutntftrcll a~ ct.recuto~, tiJe ratlJet I Sand. 338• 
becaufe lJi~ 101ea gibe~ no full ~nC\.uer to tfJe ~iJarge in 
tfJe lIDe,laratiotl., being cl)argell a,g <ftecuto~~ \111)0 pleab;; 
tlJat anotl)er tlla~ ce~ecuto~, antJ botu tlJefe ~attcr~ lltiglJt 
be true., anb 'Vet tl)e ~efenilant hable a~ Executor de fon 
Tort, mlJicb (not\lJitl;JftantJing Iniquum non eft prxfumen-
dum) map be \\leU intenbetJ bere; ann fo ~uilgtuent ma1i 
gluen againll tlJe }i)efentJant tbat ti)tS \tla~ no gooD t01ea. 

Adams 'VcrJus Adams. 

D(jj;l!3~ upon WontJ to petfo~t1t an aUHltll, fo tl)at it be Award, E:t 
malle befo,ze o~ upon tbe 22d ~ar of December, 0: to ceptions 

,~oo!e an dlmptre. thereunto 
'<!Cge J;0efentJant pleab~ no a\1larn ma'Oe: ~bt ~laintiff overruled­

teplie~ anb fet~ fo~tb an llmarll, ann atrign~ a 15~eacb: 
tlCbe Wefenbant nemur~. 

I. 'Qtbat bere i~ no gooil ab.lari)., becaufe tIle aTbitrato~~ Mod. Rep: 
wete to mafte it befo:e o~ upon tlJe 22d ~ap of December, 274· 
ani) if tlJer coultJ not agree., to cboofe an illmpite: :mO\.tl 2 Sand. I"3~ 
t!Je g Warn fet fo~tfJ in tbe meplication 'U.1(1~ mabe bp all ;) 
dtm~ire c!Jofen after tlJe 22d ~al? of December, mufti) tlJe 
2ltbltrato~~ batJ not ~ower bp tiJe ~ubmilIiotl to cfJoofe~ 
Sed non allocatur, becauft tlJep nlig!lt i)abe mane tbttr a~ 
\.1.lartJ upon tlJe 22d ~a1? of Decclnber, antJ tlJertfo~e couIll 
not cbooCe an dtmpire 'tiU afttr\narll~; fot tlJeir ~o\t.ltr 
\lla~ onl1' betermtnell a~ to tile malling an lUl1ari). 

2.. 15ecaufe t\Je (Illupire redte~., t{Jat tl1e ~artie~ fubmit:; AnteaJ 
ring ban bounil tlJemfdbel$ to nani) to lJt~ a \Darn \tIbidJ 
i~ not true., Sed non allocatur, btcaufe 'ti~ but mccttal. 

3. 'Qrbe gmarll i~, Q!l]at tbe Wefenllant monti) pap tbt 
~laitltiff at\tlo ~um~ at feberal timt~, anb ti)at fcbttsI 
meleafe~ tbsH be giben prcfently, antJ fo tbe 150nn anll tile 
Q9onel? \\lonin be lltfd)argen; anb fot tl1at Rtaron tl)e a~ 
\Darlling tl)C tlieleafe \na~ boitJ againfl tl)e ~laintiff, ani) 3 Mad. 2°4: 
bp <ltonrequ~n,e tlJere t~ nothing on btf$ ~ibe t·o be ilone ; Infra, ,°9· 
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anb tlje ([ourt were aU of ®pintou, tl)at fo~ tiJi~ laa mea~ 
fon tue ~U1Hltb tua~ not «oOll. 
~£rjeant Baldwyn, tubo bJa~ of C[ounfel (OJ tiJe ~latn~ 

tiff., faill, ([bat it wa~ an cl,:ception \111JitiJ be couH, not 
aunner if true., but faiil., tbat tiJe ~tuari:J nnl~ not tijfft 
mcleafe~ O1oulil be gibetl p~efentl1?, but tl)at t!)e ~ont1? 
fbouli) be pail) anti lIieleafe~ gt1Jcn: :1511 1l1lJtcb .tt appear~ 
bp tlJe berr Sj@£tljotl anll llD~net of tlJe Q! UJ(lttt, tbat tlJe ge:: 
tttral meleafc~ were not to be gibeu '(til after tbe ~one! 
paill; anll tijat being tJJt ([aCe., tlJe ([:ourt Were clear of 
~pit1ion, tlJat it nHl~ \nell enougf); .anll fo 9jutlgmcnt 
1ua~ giben fOI tlJe 101aintiff. 

Brook ruerfus Sir William Turner. 

Feme Cd~ I~ tl ~~olJibition to tJje ~piritual <ltourt to Inobe tf)e 
ve~t made a ~tiU of Philippa Brooks bl! ~tr William Turner ijef ~,r:: 
\JYlll and c,uto~ : 
~1:E~~teOr a ~tia{ at tbe 15ar was !JaD, in tlilJidJ tJJt Cltafe UhlG', 
and gObeL' viz. Q!tJat James Phillips, Up [mill in mrttin~ ila Ul) 24 Apri-

lis, J 67 I. inter alia gabe to Philippa (OJ lLife, in litu anll full 
of ilet ~otuer., all bi~ ~oufe~ ttl Three-CrO'ivn-Court in 
Southwark, purclJafeti bp btm of one Sl@~. Keeling; anot{Jer 
~oufe ttl Southwark putc:bafell of ont ~J. Bows, ann all 
11.~ ~oufc~ in New Fiih-Street, Pudding-Lane, Buttolph-Lane, 
Beer-Lane, Duxfield-Lane, ann Dowgate, London; ann Oiell. 

t!tlJnt afttrnnlrn~ tlJere beinu a (treatr of ~arriagt bc~ 
tmeen t!Je ~latntiff iI@~. Brooks ani) Philippa Phillips, it \tla£i 
agreetl, tfiat aU tIle faii) 'oufe~ an:ll mcnt~, anti ~~offt~ 
tlJftcof, anb aU fl)ebt~., reatJr ~one1:', j]e\lltl~, ani) otl)cr 
teal anti perrollal ~aate hlJ)atfoeller, Ot \llljerein Philippa, 
O~ ant' in '(!J:rutl fOJ !Jtr, mete intereftcb 0: polIelfti), 
fboulll at ant' ~ilne a~ tueU btfo~e a~ after tl)e S]@arrtag;e be 
bifpo!etJ in fueiJ tuanntt a~ OJoultJ be agrrell on betllleen 
tlJl?m. 

anll tJjrreupon bl' 9lnllenture ~riparttte betwern ~~. 
Brook of tlJe rittl Wart, tUe faib Philippa Phillips 0.( tlJt Ceconi) 
~art, ani) William Williams anb Francis Gillow of ttt tiJtrb 
~att, reciting tl)e fain [[{ill of James Phillips anll tlje fain 
Qtgrretnent; tlJc fair. Philippa in <ltonfiiltration of a ~!Jil~ 
hnQ; pail) to ttr bt' Williams anll Gillow, lltb mitb ttc full 
anti free ([onfent of tile faill Edward Brook tl)t nom liilaiu:: 
tiff, ~rant, bargain anll feU to tl)t faii) Williams an!) Gil­
low aU tbe faill ~oufe~ bebifen bl' tbe Iaft [[HU of tbe fain 
James Phillips, in ttrutl tbat t!Je faib ~ruftre~ flroulb pet~ 
tuit bet to rtccibt anti eujol' tge tulJolt mcnt~ anti ~~(lfit~ 
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of aU tlje ~oufe~ purcbaCcll of ~~. Kneeling, ani) of aU tlJc 
$oltfe~ in Beer-Lane, anll of arwo of tbc ~oufc£') in Broad­
fireet in tt)C 10oiTeffion of James anil Woriley, ann tl)c Slluar:: 
ttl'£' ment onlp Due at Chrifl:mas tUtn latt patl, nnn no 
mo~e, falling to Philippa aU fo~met ment~ anll ~tl'ear~ 
tllertuf to be tzccibeb b}? lJer~ anO not b}? S!@J. Brook, ant) 
to bt itnplopeil a~ tt}ereln after wa~ mentionril. 

anll upon tl)if$ fllrtlJer {[ruft, tlJnt afur ~t. Brook'S 
Weat!J., in caCe U)e faill Philippa furbibell, tbat tben tbe 
~rulh~f$ Oloulil permit Philippa ani) ber alIign~ front ~imt 
to aI:ime to grant, feU ann iltfpofe of tbe reft of tlJe ~Jej; 
1nitI~~, anll aU otl)er,~ b.llJereof tbe \tla~ fetfei) o~ po[effcll, 
a~ flJt ruoulil tlJinli fit; ann aUo to rectibe, llifpofe of ani) 
elljop aU tiJe llitntf$ ani) 10~ofit~ of tbe ~~elutfItG ( not 
tlJerebp appotntell to bt rtceibei) bl? tlJt 10Iaintiti) fo~ iJe~ 
onlp particular anb (eparate illft, ann not fo~ tua ([tfe of 
t\)e ~laintdf, tnitlJout anp account to be giben fo~ tllt 
tame, anll not to be ac,ountell an}? ~art of ~~. Brooka~ 
<fftate; anb tIl at tIle ,gcqutttance)1 of tbe fnill Philippa be 
gootl 'IDifclJarge~ agatnft tbe ~latntitf; anll tlJe faio tlCtu:: 
tlrefJ to join mitlJ Philippa in tiJe ~ale anll ~lrpoation of 
tl)e ~~elnitTe~. 

ann Philippa in fattUer ctonuberatioll of tbe faill g@ar:; 
rfage, agreell to pap to ~~. Brook on tUt ~a}? of ~arriage 
150 1. anti to beltbtr !Jim feberal )5onb$.S anb ~ccUtities 
fo~ ~ontp in tbt faill1lltlenture parttculnrlp namen. 

ani) tlJe faill Philippa in fartller ~utruance of tl)t faii) 
ggrremtnt, ani) in ([onfiilttation of a ~lJiUing pain to 
Jjer bp ttJe faill ~ruftre~, bii) \\lid) tiJt lille alTent affign: 
to tIJem aU bet 9lt\llel~, mtng~, ~otlel?, &c. ann otlJer lJe~ 
real anb perfonal <fftatt, upon aI:tuft tl)at tbel? lbontil per:; 
mit iJer to enjol? tlJe fame to l)er OUln ftparate ani) llttlinrt 
,dICe, anb to bifpofe tlJereof from ~tme to ~ime a~ \UeU 
I1tfo~t tbe (aill ~arrtage a~ after'roarn~, a~ rue (boulll 
tbinfi fit witgout anr 9,compt, anb fo~ \Uant of fuciJ llA:: 
mitatiotl o~ appointment, in ~tuft fo: bec., tct~ cfrent:: 
to~~, alltntntarato:~ o~ g[ign~; ann tiJe 11)latntiff nDt to 
ilinlltr o~ impcatb tiJe fatne., ann not to be talien as nor 
~art of lJi~ <leftate, o~ ht (ubject to lJt~ ':.DebtfJ, )ltgacte~ 
o~ <fn~agtmttlt~. 

anb tbt ~Iatntiff cobenanten, ~ijat if tlJt $l@atria~e troTi 
effect, tIle ~rutlre~ tboutb qutetll? elljot' tlJe ~~enti1Tt~, ani) 
Philippa -to ilifpofe tl)ereof tllttlJout aI:rouble oz 9}3olefl:ntiotl 
Ill! i)im, bi~ (f'ttcuto~~., &c. ani) ttJat Philippa ( nOUllitlJ:; 
ftanntt1~ ti)t ~atriage) (boun, at aur ~ime~ CittJer btfo~e 
o~ after., baht ',tltbertp bt' ~reil o~ [[lill itl [lI'ttiting br {Jtt 
publtlbe)) in tl)c 10~erente of t\lW 0; mOle ctcbiblt mtttief~ 
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ft~, o~ otbettuifc lJo'Wfoebrt, at bet t01eafuJc to gibe ann 
bifpofz of aU bev teal anb perfonal fffratt, ([)o,otJ.G, Cll:battel£{, 
&c. \11i)ereof rue \l)a~ poitetTell befo~t tlJe falll tntrnlleil 9l9ar~ 
riage, 0: at anr trimt after, o~ anp otbtt 10ctfOn in 'm:ruff 
fo~ bet (t~CtPt cucb 10art tlJrreof a~ was tbercbp nurreb to 
be paii'J to, anll recetbcll br tbe l01aintiff) to fncb 10erfon o~ 
10crfon,9, ann to fuciJ (flfe ani'J <rlre~, 1ntent.£S anll ~ur~ 
pore£) a£) rut tbouln tbinJi fit, ann tlJat tlJe 10laintiff lbonti) 
arrent tlJcrcunto, anll not ilnpeacb tl)e fame in JL;aw o~ 
<!elluttP. 

t([be ~atriage lbo~tll? afttr\11attl~ tooIt (fReet, anll phi-
lippa br [[tiU tn mrittng gabe aU bet (!);tlate aUlar in lLe" 
gadell ann CJrlJarttabie [Ift~, ann (be llebirCll to tUt 101aitl~ 
tiff 201. to bur lJillt Sl@ourning, anll gabe to ~it Willialn 
Turner tlJe wefenoant 100 1. anll mane }Jim (!);re,uto~; ann 
OJe ilebifeb to ~~. Hays anll to ~~. Grace 201. 8=piece:) bJbom 
me mane g)berfeer's of l)er mill, anll lliell. flC!Jere \\la~ 
neitlJer ~a.te o~ mUtnetl'e£i to tlJt.t:i [[tiU, fabt onll? tbe 
geonti) ann Wear of our llo~tJ tlJeretn mentionen; anll 
tl1at tlJi~ mtn not being PlobetJ ttl tl)e ~ptrttuaI 
<!tourt, tlJe ~Iatntdf mobel» fo~ a ~~olJtbittoll, anti tl)e 
~efen1lant tooIt ltTue UPOlt t!Je ~uggetltoll. 

gjn hliJicb ~are, tbere ~otnt.£S wert refOIbcn bp tl)e cJrou~t! 
Mod. Rep. I. gjf tDere be an ~o:reement befo~e SI@arriage tlJat tfJe 
21 I. m(fe tUft!, lualie a m[{tH, if ll)e no to .. 'tt£s a gool) [[ttO, 

unief~ the ~u~bann nifagrre~; anll bi~ ~onftnt (ball be 
implietl -'till tlJe CJrontrarl! appear. gnll tfJt lLaw i~ tl;Je 
fame t!}ougij be flne\U not \tIlJcn O)e malle tbt [[liU, \tllJidJ 
toUCH maile, ~tiS in tbts ~afe a~ ttl otlJer.£S, 211ubulatolp 
'till tlJe ~eatiJ of tlJe [illife, anll lJt~ ~itretlt t!Jereunto ; 
but if after iJtr ~tatb lJt iJotlj confent, fJe can neber af~ 
UtUHlrn~ lliffent, fo~ tl)en l)e luiglJt bo it bacli\t1arlJ~ anll 
fo~tral'i)~ in infinitum. 

2. 1f tl)e $u~banll Ulouln not babe CUd;) mill to tlanb, 
be ouglJt p~erentlr after tbe weatlJ of tbe mife to t1)ew 
ti~ Wiifent. 

3. ~f tlJe ~u~ban!l confent tfJat bi~ mife (ball mafie a 
i[HU, ani) acco,lllinglr (be ilod) malie (uciJ a mill, anll llietb~ 
ann if after bef ~catl) iJe ,omt~ to tbe <frecuto: nanten in 
tl;e [atill, ani) frem~ to app~obe iJer ~lJoi,e, br raping, He 
is glad that fue had appointed fo worthy a Perfon, anll fremell 
to be fatizfiell in tfJe main witl) tUe mill, anll recommrn~ 
Dell a ([offin::tusfter to tlJe ce~ecutol, anll a ~oli)f1uitlJ fo~ 
maliing tlJe taing£), ann a ~eralll::i0ainter fo~ maflittg t{Je 
(Jl;rcutcbcon~; tlJi~ t£) a gooll alIent, ani) luafte£) it a goon 
mtU, tbo' tlJe ~u~banb wiJen be fec£) ani) teai)~ tiJe [[tiU 
being tocreat lltfpleaftll) oppofe% tlJe 10~obate ill tl)e ~pi~ 
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ritual ~outt tp eutring ([abeat~, anlJ tl)e HIle; anll (uell 
Wifagtrement after tlJe fO~luer 1Urent tutU not burt tlJe 
miU~ beeaufe fucJ) .arrent t~ goon in )Law, tlJounlJ iJe 
bno\tl not tbe particular 16eQuell~ 111 tbe [[till. 

4. [[{ben: tlJere t~ an e~tnef~ ~grremetlt o~ <It:onfent tlJat a 
[[loman map malie a miU, a little 10~oof wtU be ftdHctent 
to malie out tbe ([ontinuance of tlJat <i:onfent aftn~ lJet 
~eatlJ; ann it \UiU bt neelJful on tlJe otlJer ~i~e to p~obe 
a wtfagrrement mane tn a folemn g@anner, anll tDofe 
ttlJtng~ tDbidJ p~obe a ~dratt~factton on tlJe ~u~banlJ'~ 
l0art mal? not p~obe a wtragtrentent~ becaufe tl)e one i~ to 
be mo~e fo~mal tlJan tIle otlJer; fo~ if t!Je 'u~banll (bottln 
far, tlJat !H~ lJopen to ret aane ti}e mlill, 0: bl? a ~uit Ot otiJer~ 
\Uife to bling tUe <f~ecuto~ to arerm~, tl.Jt~ i~ not a wtffent. 

Sir Robert Howard ruer{us the Queens Trufiees and 
the Attorney General. In the Dutchy. 

U100n a 15ill erbtbiten tn t!Je Dutchy Court; tIle ~ut~ Jones 126, 

ilion tua~, calJetlJer tlJt ~te\lJarnO)tp of a-SJ@ano~ 
\1.la£S grantable in lIieberrtoll o~ not z 

~fJt lLtto~nep 0eneral anlJ tbe lnuren'~ <lrounfd., Butler 
ann Hanmore, l)el11 rbat it \Ua~ not: 15ut ~erj2ant Pember­
ton ann ~:. Thursby \l)OUlb IJa:be arguelJ to tljc contrarl! ; fo~ 
tbe1? faib it mtgl)t be granteil in :jfre~ o~ fo~ anp fef~ (faate, 
anb fO inlReberaotT, fo~ it mal? be e~e,uten bp ~eputp. 

16ut tbl~ ~ueaiotlartfing UPOIl a 101ea ani) WCluUtrer, 
tlJe ~ebatt tlJtreof \l.la~ rtfp,ite~ 'tia tUe $taring tbe ([aure, 
11.lJ)ttfJ maS$ tbe urual ~~act(ct ttl Chancery, a~ North, arbie! 
9jufttct, \l.llJf) a[tl£1) tl)e (InJanceUo~ of tlJe Dutchy, in:; 
fo~mtn (1)e <ltourt+ 

ani) be fallJ, tlJat ill all <ltOUt·t~ of <fQuitp tbe ufual 
<tourfe \l1a~, mlfJcn a lBill i)1 erlJtbtttlJ to iJabe ~oner i)e~ 
crrei:l bue on a 15onlJ, upon a ~uggeftion tl)at tlJe Wonl) 
t~ loil, tf.)ere mutt be SII>atI;J mabe of it, fO~ otiJerhitfe tl}e 
Cltauft i~ p~operll? triable at tbe (fommolt }Lam; anll fueiJ 
~ourre t~ to be obferbelJ in all tlJe like <ltafe£S, \Uuerc tbe 
~laiutift b1? ~urnttfe of tlJe ll.tOf~ of a ~ren i)~atu.G tlJt 
~efenlJaut tnto <fQuitr; but if tbe <!tafe be p~optr in it~ 
o\l.ltJ ~ature fo~ a ctourt of ([onrctenct~ anb in ([are wbtrc 
tlJe ~ren i~ not loft, tlJe memenr nefiren in Chancery coulD 
not be obtatnelJ upon a ~rial at l1a\tl; tlJere, tboug~ it be 
allebgen tl)at t!Je weelJ t~ loa., !lDatlJ nern 110t be mane of 
it! 'lt~ if tl)ere be a WeelJ in \UbidJ tbere if) a ~otJenant fa~ 
fartfJer l(:[urante, ann tlJt ~artl? comt~ tn <ll:quitt?, ano 
PJar~ tbe 'm:l}ing to be none in Specie, tl)cre i~ no nrei) of 
an !!DatlJ of tl)e :Lor~ of fud) '9relJ, bectlure if it i~ not 
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loft tJ)e 10artr coulil not at JLa\l.1lJabe tlJe ~tJing fo~ mIJitlJ 
be p~areil metief, fo~ be couln onlr tecobcr wamage.s. 

Note alfo, ~lJat be falil in tile <[afe of one Oldfield, 'Q!lHlt 
it tuaf; tlJc conftant 10~atttc(~ robere a lBtl~ i£S crJ)ibitcl) in 
cfl1uttr to fo~eclofe t!Je migijt of lRcllrmpttOtT, tf tlJz gwoH" 
nago~ be fo~eclofeil lJe par£> no <!toft~; ano tlJouglJ it \ua11 
urgeil fo~ iJim tlJat be OJonU) par no <!toas tft tfJt~ <tarc, 
beC8Ure tbe ~o~tgagee \lja~ ileail, anil tiJe $etr within 
gge, anil tlJe ~oncr ,oulil not esfelr bt paiil 11.1itl)out a 
'®rcrre; ret it being nccetrarr fo~ lJim to come into (JJ;Qui~ 
tp., l)e mua pay fo~ tbat ~ecetritr. 

Note alro tue ~itference betmren a ~o~tgage in ~re, entl 
fo: ~tar£S; fo~ if 'ti£s in :fee, tIle £@o~tga(Jo~ cannot babe 
a lReconbcrante upon ~arment of tlJe g'@oncr, 'tin tl)e 
~ctr come~ of age. 

1t tva~ agrreil in tlJt~ <!tafe br ttc <!tOUtt, atlJat if tbere 
be ~tnant fo~ lJ.,ifc, lliemainlJer tn1f re., ann tbel! join in a 
't'rell purpo~ting an abfolute ~ale, if it lie PlOilfil to be 
but a g@o~tga!le be tball lJabe lJt~ CJeaate fo~ lLtft again., 
paring pro Rata, anil acco~ning to lJt~ CJetlate; ann fo it fllaR 
bt in tlJt ~afe betwren atenant tn WOU1e~ anil tlJe $eir. 

Lloyd roerfus Langford. 

LdTee tor I t;! a ~pecial c1terbict, tlJe <!tafe ma~, viz. A. bting (tenant 
Years in 1fce of l1ani.l~, i.lemifell ti}e fame to B. fo~ ~ebetl 
makes an 1Pcat~, B. te~i.lemtre£) tlJe Came lLanil~ to A. fo~ tlJt fadl 
Af~gn~ent ~enn of ~eben 1)?tar£), tefetbing 201. llient per Annum. A. 
~h~l:e D~bt tJte~, l)t~ [[life rnter~. a£S <l5uarlJian to tl;e $eir of A. lJe~ 
lies upon ~on ... ani.l reCeibC% tlJe ~~ofit~. B. b~tng£S ~ebt againa lJe~ 
the Cond Cl£) (jJ;~ecutti~ de fon Tort, in tte Debet anll Detinet; ani) 
~h~;ea~ot. 1l:l~etlJer tIJi.£) action woulil lie o~ not, 1lla~ tl)e ~uetlton. 
I Yen. 242, 
27 2• ~erjeant Baldwyn, mbo arguen fo~ tIJe t01ai~ttff, btl!); 

that it lliil He, fo~ tljouglJ tlJe Jaent in tbi~ <!tafe refttbeb 
bib not attenil tlJt mebernon, beuinfe tlJe )1effre bail at. 
figncn obet aU lJi~ ~erm, ret an action of \ecbt \\lill lie 
fc~ tlJat 11ient upon tbe <!tontrstt. Cro. Jac. 487. Witton 
'Verfus Bye, 45 Ed. 3· 8. 20 E. 4· 13· <ltobeuant b.1iU lie upon 
ttc mO~i)~ Yielding anb Paying. 

1f tlJtn lJert t£) a gOOil ment rcferbeb, tbc [[life mlJo re~ 
cetbe~ tbe ~tofit~, becomeS5 cf~ecutrt~ de fon Tort, anil fo 
t~ liable to tlJe 10arment. 

jJt lJatb bren lJelll tl)ere cannot be an <f~e'utol de fon Tort 
~f a ~ertn, but tlJe gfBoilern ~ptnion£S are otlJer\t1ife; ani) 
It wa~ l)elO tn tlJt (!tare of Porter ani) Sweetman. Trin. 1653. 
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in B. R. ani) tijat nn action of 'gebt mill he againfi ~inl. 
~nneen fucl) an ~reCtlto~ cannot be of a '(tern-I. in futuro, 
ann tiJrtt 1~ tJlt me~olut!on in Kenrick an?) BurgeE'}) <!afe~ 
Moor Rep. [(Ltt)ert ttl cfJettment upon Not Guilty ~)ltane~, 
it appeatCn rl)at one Okeham l)an a lLeafe fot ~eati$ of tiJc 
lGann~ in qtleffiOn~ illDo niell gjntcflatt, UlIJiclJ l1eafc Iji~ 
mife atri;xnen bp ~arol to Burgefs; anll tl)cn !be tafie~ out 
)1etter~ of abntinHl:ratioll, ani) a1ftgn~ it again to Kenrick, 
lUbo bp tlJe ~piniotl of tbe ~ourt bai) tIle btft ~itle. 

:l5ut if one enter a~ ®~t,uto~ de Ton Tort, ant) feU <5roi)~~ 
tlJe ~ale i~ gool» 5 \l.1lJtdJ \.ua~ not fa in tlJi~ <tafe, becaufr 
tlJttt U1a~ a ~erm tn lReb~rfion, UJlJereof no (fntrl? COUlll 
be tn-abe, fo~ wlJic!) meafotl tlJete couln be no fJC}:ecuto~ de 
fon Tort to tfJat~ ani) tberefo~e tfJe $!9ale to Burgefs befo~e 
tlJe ~llminitlration wa~ belll boiil. 

£lull tlJat tbert mal? be an cf~ecuto~ de fan Tort of a ~trl1r, 
tbete \t.la~ a late ([afe alljuilgell itl Trin. 22 Car. 2,. between: 
Stevens anil Car, 1llbidJ IDa", lLrtree fo~ l?ear~ rClli.'J~in~ 
llietlt ilie~ ~ntetlate, l)i~ mife tabes out )L,ettet~ of anmi~ 
niftratiou, anil aftet\tlaril~ marrtc~ a recont) ~u~bantJ, 
tJje mife ilte~, anil tlJe ~u~banil continue~ in ~o[e1I10tl 
anil recetbe~ tlJt ~~oftt~: 1t \1la~ agrrelJ~ tyat fo: tbt ~~o·$ 
fit~ receiben be 1lla~ anfwerable a~ <f:re,uto~ de fon Tort, 
ani) tile 1500fi of 10 H. I I. 1»a~ ctteil a~ an autlJo~ttt! to 
p~obt it. 

Pemberton, ~erjeant~ fo~ tlJ£ ~tfett1)ant, mouIil not Utt~ Ex parte 
btrtalie to anfUler tlJefe 19oint~ tul)tciJ are argutD ott tbe Def. 
Dt!;er ~tile, but abmttttil tbem to be plain againtl lJttlt) 
fo~ bt bio not boubt but tuat ~ebt mouln lit upon tbe 
<!Contract, \1lijert tbe mlJole ~ettu masS a1tigneil, ani) t{Jat 
tIJere ma~ be an cf~ecuto~ de fan Tort of a q[erm; but be 
raill, tlJat \lllJtcb \l1a~ tlJe p~ttl'tpal ~oint in tiJe ([afe \l)a~ 
not fttrrdJ: (tlJt muctltOtl was., mlbetlJtr an actton of 
webt miU Ite agatnft tlJe ~efennatlt 8%i <ll:;:ecuto~ de fon 
Tort, \tllJert tlJere i~ no ~crtu at aU 5 fo~ 'ti~ plain t!Jere 
1lJa!S none in15etng in tbi~ ([afc, btcauft tobe" tbe 1Leffee 
re~llemifeb lJi~ m{JoIe ~etm to tfJt )le[o~~ tlJat ttHl~ a ~ur;: 
renllet in 'J1a\t1, ani) afj full!, a~ if it lJan bren acruaH}? furs· 
renll~til; ann tlJerefo~e ti)i~ tml~ quite niffcrent from t~ 
<taft, tulJere )l.,elTee fo~ ~ear~ maftt~ an '1lffignmcnt of lJi~ 
ml)ole ~erm to fa ~tran~er') tgebtmiU lit upon tf)e <[on:: 
tract tlJerc" betaure 811 'jInteteft pa1ft~ to him in 1!ltberfiotl .. 
aun a~ to tbi~ ~urpoft a ~erm i~ in effe ilr tbc ([ontrart of 
tl:Jt '~artie~" ann fo it \tlouliJ !jere agatnft t~e firft 11effo~ .. 
1111)0 ll1a~ lLetrre upon tbe' l~e~ilemifc; but nom becllufe of 
tlJe ~urreni)er, t!Je ll)eir 1~ intitule1:J to enter, ani) tvt ~o~ 
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WardChip 
cannot be 
where 
there is no 
Defcent. 

tiler, \tllJo 1.!i tlJt ~efenbant, enter~ inlJi£s min~t a~ <1l)uar~ 
Dian, mlJtclJ tl)e mar lamfuUr bo. 
~f tlJtrefo~e ~ebt onlp lie£S upon tIlt atontracr of tue (te~ 

nato~~ as in trutlJ it botlJ ttllJete tl)e -wlJole ~erm i~ «one., 
tile 19Iaintiff cannot clJarg;e ant' one £11$ (f~ecuto~ de fon 
Tort in tlJc Debet anb Detinet. 

2hl1) tl)e wlJole 1!er"t i~ gone IJtre bp tIJe 1!it~iltmi(t, 
wbtcb 1$ an abCofute ~urreni)cr, ann not upon <tonbition~ 
fo~ itl fuciJ ~afe tlJe ~urtenilero~ migbt I)abe entreb fo~ 
~on,perfo~man,e., anb fa it mi«bt I)abe bren rrbtbeb: 
!Anll of tlJi~ eDpiniotl \tla~ tlJe \l1lJolt 4tOUtt tn botlJ 10oint~, 
anb \1)oultJ not bear anr fartbe~ arnUluent tn tlJe 4tafe; 
tbe ~laintiff lJab(n~ no 1l1emebr at JL,am, tbe <court toli) 
Ilitu tl)at lJt mlllbt trek fOl llielief in Chancery, if lJe 
tl)ouglJt Citt 

Harman's Cafl. 

I t) <troncnant tlJe ~~cacb altignen tu8.!i, ~lJat tIlt ~tfe"~, 
tlflut nib not repatr: $t pleatJ~ gtneraUl' quod reparavit 

& de hoc ponit fe fuper Pat1'iam, tlJt~ \lla~ belb gooll after a 
dlerilitt. 

Quadring t'()crfus Downs f5 at'. 

I~ a ([{tit of mt«lJt of [[tarn, tIle <!tafe waz, viz. ~ir 
William Quadring bring feiCei) of lLanil~ in jfre, br ~rell 

anb jfine, rettle~ tl)em upon fJl.!i ~on 'Villiam anb btt' 
mtft fo~ tbeir 1Ltbc~~ tlJt lRemaintlcr to tbt feconn ~on 
in ~ail, mid) niber$ mematnbtrs obert t!lJe <l5~anbfatlJer 
nle~ .. tbe jfatber anb ~otber niet', tlJe elnea ~on bte~ 
\llitJ)out j][uc, ann to tl)e lLanb came to tlJe feconb ~on. 

€be ~laintiff iiltitle~ lJiturelf as <1l)uarbian in ~OC~ 
cage to tIle [[tarnO)ip botb Of tlJt 10erfon anb Jl,anb~ of 
tUt gjnfant, \llbom tilt 'Defenllant iletaineb., anb ~erjeant 
Newdigate fo: lJilU bemurrell, btcaufe tuJ)tre t!Jere i~ no 
~er(;ent tuere can be no marlJlbip., fo: tlJt feconb ~on it' 
in bl' ~urclJafe ann not br ~ef,etlt, fo: bere i.!i no ~en;: 
tton of tUt lReberrton in jfre, ann tlJerero~e It mal' be in;: 
tennel» tlJnt it tns.!i conbel'tn awar; ann btfiile.!i, if it 
mOUu) be intenbttJ to continue to ~ir Willianl Quadring tur 
,<1J)~annfatber after tbi~~ettlement) ret it ,annot be tl)ouglJt 
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to befcen1l to t~c [[taril, .bec.1ufe 'li~ not faiI'J bJb,o tus£) 
l$en:; fo~ tlJoufJtJ it be [tUlI, that tlJe jyati)tr of t~le mari) 
UH1Z ~on to ~ir ~Villiam, ret 'ti~ not (sib ~Ori ann $eir, 
ani) of tlJat ~p!nton \na~ ttJe 'mbotc ([ourt in botl) ~oint0; 
fo~ ti}tre muff be a veftent, o~ cUe qjere can be no [[hltll~ 
ruip; antl it bot~J not app£a~ tbat anp Werccnt m8!5 i}ere~ 
IJccflufr 'ti~ not f(]l'O tijat tiJt 11ieberfion lHi) befccnb, no~ who 
\liCl~ tgeit to ~ir William; \tIlJitlJ t~e ~lainttff perceibing, 
p~[l~en ~eabe to. aUleni), ~tln it 1tHl~ granteD. . 

jln tlJl~ ([afe tt UHl}) nun ~t tlJe War, tbat one mig!Jt be 
tl [[Iati) in ~·occage, ttoagIJ be be in bp ~ul'cbaf~., fo~ tte 
(5uarnian i~ to )Jane no ~~ofit, but i~ onlr a <ltlnato~, to 
bo (lU (O~ tije 'JJ3tneftt of tue [[la:l.'i.l ; ann fo tberc »reb be 
no }EJefcent, a~ t~ necciInrr tn tlJe ([aCe of a [Uaril in ~lJi~ 
l1alrl'; fo~ tbat bein~ in tefpett of t~e ~cnure, tbe ([5uar~ 
ilian i~ to l)abe 10~ofit .. 

'€:\jc 11o~n (ltbief jluilict ~orth fain, $t linem wtJ£tc tl)ere Nota; 
\l)a~ fome Woubt of tlJt ~ufftcien'r of tte <l5uarlJian in 
~ocage., tbat tlJe (['ourt of Chancery nlane i)im gibe gOOl) 
~CCUtH1? 

Harding rverfos Ferne .. 

l Je an action of Aifault, Battery and Imprifonment, till tlje Antea .Ano~ 
~latrttiff ban paii) I I 1. lOS. ~lJe ~efenl.lant pleatJfl nymus, 

anll juff:lfi£~ br lReafon of an ~:re,ution, ani) a [(Uatrant 
tbctf'up0tl fo~ I I 1. ant)' natg not mention tl)t lOS. 1tnll 
upon WC111urttt fo~ tlJi~ ([aure, ~ungment UJa~ gtbCtl fo~ 
tl.le ~lainttff upon tlJe rita ~ptning, becaufe it Ilppeatetl 
tljz ~:f~-:;tlant took mo~e tijsn wa~ \tlartat1t~il bl! tiJe (f~:; 
ec:ution. 

Ellis everfos Yarborough Sheriff of Y orkfhire. 

I ~ an ACtion of Efcape, tbe ~laintiff ret~ fo~t{1, ~bat tije Cafe lie? 
(8efenbant attdleil a ~an uport a Latitat lJinttetJ to IO\iga~~!t 

bint at tue ~uit of tl]e 101aintiff, ann aftetU1atb~ fuffereo !l~~u~l~lhe 
lJitu to ~e at lat~e. ~ take ~fuffi~ 
~te 1£"efennant pleab~ tbe ~t&tute of 23 H.6. cap. 10. cient Bail, 

f I:f" t "'~ '1 \,,'0 'th . tt- t11"" but muO: l)e tlJar U~ tooh goon ann uu-lttCn )J.)EU wl yIn 4)e l,IJ.,ountr amerced if 
SC(cttHng to tlJ;e ~tatute. the Defen­

'([ije ~latnttff teplie~, 'QtlJat be let bim go at Iar((F, dantsdo not 
abfq; hoc ti)at lJe teoh goon ani) tuffictctlt 13ail \tlit~itl tl)e ~p~arR 
([ountr~ t!o tlJi~ tl]e ~efen1Jant i)emurretl, 22;. '2/:: 

Antea 83. 
A;l atl)ifJ 2Sal1d.)? 
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(ti)i~ ([are \lUl~ arguen tlli~ t![ernt br @;zrjeant Skipwith 
ann Baldwyn -fo~ tLJe J1DefenlJant, ani) br ~erjeant Barrel ani) 
George Strode fOJ tlJe ~laintiff 5 anll in rbett argument$ fo~ 

Ex parte Hie wefenilant it tua~ Cali), tltijat tlJr ~laintiff in tlJt~ crafe 
Def. cannot maintain an gction of Ql;Ccape, fo~ \tIlJere tbe ~!Je~ 

riff tafte~ lOail, no <!Cfcape will lie again! lJtm. Sid. 23. 
2 San. 60. 
ero. Eliz. 
62+ 

I. 13ecauCr be i}l ,ompeU~blt br UJe ~tatute to let tlJe 
~efennant to 13atl. 

2. ]f be lJabe not tbe ~efenbant trailr at tlJe 1!itturn of 
tlJe [[Irit, be mar br amerCtll, \lllJtcb i~ tl)e p~opermemeilp. 

3. f!lJi~ 10~e,ept of letting; tbe 'gefenbant to 13aif, being 
br art of 10arliatnent, tp intenbeo bl' tfJe t9trection of tije 
1&laintiff lJitnCelf, bcctlufe aU ~eople are ~artte.z to t~r 
malting of an get of ~arUalnent. 

Antea, Page gr.,9anr g~ttion~ babe bren b~ouIDJt againtf ~lJtttffg; 
and Tulfe. upon ~uggeltton.s tt)at no '16ail i)abe been tafitn, anb fo~ 

\nlJitb au gction on tlJe <tafe tutU lie; but \lll;Jere tlJere is 
15ail talten., tlJe ~lJertff batlJ bone bt~ ~Utr tuf)tcb lJe t~ 
contmanbcb to bO bl! tlJe ~tatute; anb if tlJe ~efenilant 
llotl) not appear, tlJe ~jjeriff i5J to be amcrccll, anll he t~ 
tIle p~opet ~ubge of tbe 'Watl; tl)e 101aintiff tIl no \llap~ 
concernti) tbtrein mlJetbet gOOil o~ ban. 
~t tlJe ~ommon J1atu, tlJe '®efennant \Va~ to continue 

in 19~ifotl till be bai) fatt~fieiJ tile 101aintifi, to mDolu no 
13encfit tua~ intenbetl br tlJi~ ~tatute, but tatber £\11 <tafe 
to tbc 'i;)efenbant, tbat lJe lboulil be CrOin ttence btfclJargelJ, 
~ibing goob ')Sail; anb t!Je meafon tubp tlJt ~tatute nlen~ 
tion~ fucU l)5ail, i~ in 1fabour of tlJe ~lJeriff aUo., to fe~ 

ero. Eliz. cure lJim from amerctament~; tlJe l)5ail bdng tl}en fo~ 
67 2• lJi~ 'jJnbempnttp, be t~ ,t~e fole ~ubge botb of tl]el~ ~er~ 

fon~, ~umber., anb Qbtlttp; fo~ tbe ~t~r!!tz trl1uire~ tIDO 
~1t~ettt~, a~b tlJat tbep Iball be ~en \Uitbin tIlt ~ountl!; 
ret If tbere H1 but one., anb be not of tlJe Qtountr, anll if 
tbe 130nb talittl bl? tlJe ~lJeriff fo~ tlJe gppearsnce of tbe 
~eftni.lant be but 40 1. ani) ,ete ~ebt ilue to tbe l!)laintift 

'2 era. 286. bt 400 1. 'tt~ mell enouglJ, becauCe tl)e ~tatttte botlJ not re:: 
ftrain lJim to anl? ~um o~ ~uretie~, fo~ be mal? take 
wJjat ~um lJe pIeaft~ to fo~ce tlJe Jerfenllant to appear. 

gnb \t.lbttl tlJt~ ~ecutttl? t~ taben, tlJe ~lJertff t~ neitlJet 
compellable to affign it to tlJe 101atntiff, 01 lJe to talte it. 
'(1tt~ true., be tJotlJ ufuaIl r atrtgn it, but tbat t~ to bif, 
cfJarge lJimfeU of tlJe gmer'tamtllt~, b.1biclJ i~ tlJe [[tap 
tbat tlJe ~latntiff tboulb purfue 1.l.1f)ert l)e i)otlJ iluagttlt 
tl)e l)5ail to be tufufftcient. 
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1f tl:Jerefo~e ttis ~atute IDa~ mane fo~ tiJe lDrll£nr ann 
(fare of tlJe Wefcntlant, tlJt 9-eturit'F tl)erCtn ilirectc1J t~ 
fo~ tl)c tj1n7Jetnpuitp of tije ~1:1eriff; ann tlJctcfo~e If no 
gcrion \!JiU lie againft b1nt fo~ tafting of infufHcient )13nil" 
"ttZ a~ tesfott'able tUat no grrion 6)onln he £tg;atntt iJ(ni 
bJllen 1)c Ijatb talien 15ail, \lime!) iJe t~ COUlPCUtl'J to i)o~ 
ann fo t~e ~tab£tfe in tiJi~ ~art i£j imtuatctia!, anillutl!J~ 
ment ouglJt to begiben fo~ tl1e 12Jcfcntlant. 

~n tbe otl)er ~ttie it \l'lti~ arguttl, fltlJat an attion of EK parte 
:CJrfcape \tlouln Ue againft tbe ~heriff, if be ntl) not talie Quer. 
{{OOb l5ail, \UlJiclJ 9J)atter utar be traberfeil; a~b tbouglJ 
I)cre if tl)e ~efcni)ant iJan tejoincil, tt;e j1ffuc baa been, 
tut)ttiJrr fufhciellt 15ail tuttlJin tbe Qtountp o~ not, vet tlHlt 
~attof tl}£, 1Itfue uab not bren material, fo~ tlJe onll! ~at:: 
tet bab tet'teb upon tye ~ufficitnc~ o~ 3jnfuffictcllCl! of tjJe 
)Batt in general. lLrilie a (ltafe ailjullgtb tn Mich. 14 Car. 2. 

ih B. R. \lllJere a moman bab 10o\tler gibcn btt br l)et $u~:J 
bantJ to tnalte a min in tbe 19~efenct of t\no crettible [[lit:: 
t1t[e~! 1t \Uas pltabttJ tljat (bt mabe it [alill in tl)e ~~e:: 
fenct of A. anti B. ttenible mitne[z~., ani:) ~tIue mas -tI)e~e:: Antea 
\Upon joineO, atlb it \l)a~ fountl to bz mane in tIle ~~efence · 
tlf C. anti E. lDl)o \Uere crenible Wttneffes, auil ttJiS \lla~ 
l)tltJ to be nOOb~ b~cat1:re tlJe ~ltbftance \Ua~ {nuun, viz. tltlJat 
it tuns mantin t~e ~t~fen"e of t\110 crentble mttneLIe~. 
~ut ~efeni:Hlt1t .tbetzfo~e uete ouglJt to i}sb"£: taltetl ~roi) 

nnn fufficient )Sait -to b;ting lJintfelf wttbin d1C ~tatute, 
anll tijat i~ ttaberfablr, anb tlJe ~ltailing~ are welr{ €(llougb; 
fo~ if tIlert be gootl )Sa-tt, 'ti~ not matertal in wbat ~oun:: 
tl' tfJe~ libt. 

<rIpon ttJe 1Firll grgtllltrnt of ~is CJtafe~ tlJe )l.,O~b ctlJtef 
1tlfttce inclineD tlJat an lIlction of ~fcapt ili)) lie at tbe 
'<tommon 1Latuagatnft t'lJe ~betiff,; fo: it \na~'ltat tbat 
-be \Ua~ to lirep tbe 10art~ arrefteb in 1l)~ifoll 'till tue ~ebt 
1tJas Ca.tt~fietl~ an)) tl)at if be ba)) gOUt at large, it !Jab 'bre-n 
an (ffcape; ttJt ~btriff tl)en l1ab no <fteufe but bt' tbi~ 
~tatute, ann to entitle iJimfelf to ant' )5enclit tbereb~, be 
211U11 purfue tlJe bert' ~trecrion~ tl)ertin pzcfcrtbeb, ani) 
tlJerefo~e ougbt to tate goo)) anti fuffttient l6ail; fo~ otbtr~ 
mire tl)e ~tatute moul)) be tlunetl., if it be left in bi~ ~o\Uet 
to talte \Uuat :l5ail be pltafe~; anll ue UH1~ of SlDpiniotT, _ 
tUat tlJe 1&1aintiff bail an tjJnttrtft in tbe ~e,uritt', anil 
tlJettfOlC tlJt ~l)eriff \na~ ltab{r~ if it \t)a~ not ~roll wIlen 
urft talietl, but not if bl' anl? ~"tnent afttr\l.latn~ tlJr J.5ail 
mifcart-p o~ beeOlue infolbent. 

ant) 1uilicc Wyndham \tH\~ of tlJe fame SlDpinion~ flrlJat 
tl)e ~J)eriff \t1a~ liable; be tItfftreil onlr a~ to tbe ~annrr 

A a 2 .of 



---------------~--------~----~----180 Hill. 28 & 29 Car. II. in Comn1uni Banco. 

of tue gerton., \UlJiclJ be nell) OJouUt bt a fpe,tal gttion on 
tiJe <!tafe, fftting fo~tlJ tbe mtJole 9leattef, ani) aUrl1ging 
tl)at tlje ;Wcfenihlnt tHtJ not tafie fufftcient l13atl. 

~uffice Atkyns fain, ~be ~afe l)epeni)~ upon t~t ([onftru~ 
~ 23 H. 6. etton of tbat >(- ~tatutt, \11lJtclJ t" berp obfcute~ ·anlJ tljt 
cap, 10, $pitltOll~ battou~ mutclJ babe bren upon it ~ 't!Li~ platn, 

tlJe ~lJeriff i~ COlupeUable to talie 15ail~ anb tf}at an at::: 
tiOtl Iie~ againfi: iJtlU if he refufl~~ fuel) a~ ate fuffident 
tuben tetlb~elJ; but tlJt £llueftion \tJa~ now, [[tlJetlJe~ -it 
tuill lie agaitlft lJim fo~ tafting tbofe mbo are ~nfuffi'tent ; 
ann a~ to tljat be falll, tbat ntanr autbo~ittes \nete in 
our )Dooli~, at{Jat tbe taliing of 15ail i~ left to tIle ~lte:: 
rift'£S Wtfctetlol1, anil be i~ turrebp to p~obine fo~ bi~ owu 
1nlJempnitt?; fo~ !Je UlU! return a Cepi, Corpus upon tlJe 
mrtt, bE' tannot return t!Jat be let IJtm to 2Bail a,co~:: 
Zling to tue @)tatutr, ann tl)erefo~e tnchnen tl)at t~e gcttOtl 
bill not Ite. 

Scroggs, 9lutUcr, contra. ~e fail!, ~bat tbi~ etatute be:; 
figncn tl)e 'l5enefit of tue <ltrebito~., tlJat lJe migl)t eitlJe~ 
get tlJe ~betiff amercell, o~ iJabe an action; in botb wl)idJ 
<ltafe~ lJe migbt iniJetupnifr l)imfelf bp tbe @)zcutitp lJe 
lJab tattll. '-(lr:i~ true, l)e mar let tlJe ll)artp to l5ail, but 
'ti~ fub modo, it muff be upon goon 15ail; ann if tbe 0}Je:: 
riff be ~unge of tue @)ccutttr, 'ti~ an argument tIlat be 
t~ liable ;ro~--if lJe tua" not in ~anger, lJe nrennot 
tafie eecuritr. 

l5ut after\l1arb~ upon tiJe ~e,onl'l argument., tiJe ~fJier 
~uftice ann t!Je wilole <!tOUtt \tIere of ~piniotl, tJjat ~un!l. 
Ultut flJouln be giben fo~ ~efeuilant. 

North, ([!lief ~uftice. atlJe ~ommon 11a\U \tla~ berr ri=: 
go~ou~ a~ to tlJe <f~ecution of ~~oc£f~; tl)e Capias \tJa~., 
ita quod habeas tbe 150bp at tlJe li'ar of tlJe meturn, ani) if 
t!Je ~lJeriff lJab arretleb one, it flan brett an ~fcape to let 
lJim go. 15efo:e tlJe malting of tbi~ ~tatl1te, tlJe ~i)eriff 
ufuaUr tooIt 5S:urette~ fo~ tiJe appearance of tlJe ~:ironer~ 
anb br tlJi~ Sl@ean~ ufell great <frto~tion, ann tooh great 
~unu~ of ~onel?; to p~ebcnt wbicl) ~lrclJlef~ tlJi.!i ~ta:: 
tute wag 1uallr, ann fo befigneb. 

I. ,jfo: tlJe <fafe of tlJe 19zifoner., tlJe ~lletiff being nom 
compeUablr to tafie ~e,uritl?, wlJicl) be \Ua)) not obligei) 
to bo befote. 

2. ~o PJebent ffrtoHron, ani) t{Jerefo:e bftrrt~ tl)at a 
150nll fiJall be tafi~tl in fncb ~at1ner, anll tutti) fuel) ([C1111 

tlition%, a~ t~ tijeretll mcntiolletl. 
2 ~t!t 
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lOut tue ~lJeritf, [inee tlJe ~tatute, i~ mucb in tlJ~ Cattle 
~oni:lition a~ befoJe, fo~ l)e t~ to man~ ti)C fame 11ietutn 
of Cepi Corpus: "([i~ tnte, be nUll? nDW fct Oint ~o upon 
:mad., but a~ to tlJe <1trentto~, lJe iz to iJabe lJim, in ([ourt 
to anftuct biZ ~uit az b2fo~r, ani) (baH be amercen if be 
ilotlj not appea~ at ttc meturn of tiJe [[{rit : ~o ti}at tuo' 
ti)if.) ~tutute be an <eafe to tlJe WefentJant, ret 'ttz a )Bun 
tl;Cll to tlJe ~lJerta, tolJo tttn~ a ~teater l!}aiatil finer tOe 
tnafiing of tl;iz ~rt tl)an befo~e, bec:aufe tl]en LJe mig[jt 
lirep ban in If\~irotl till tlJe Wf'iJt \Ua~ fatif5fte)); but no~ 
iJe t~ obUg£il to lec lJim at large upon ?BaH, front lUfJOllt 
be if) ilitetteil to tafte a 15onil., ll.tbicb l1e tnar IH~qJ in lJt~ 
own ~ani)Z to ini:Jempnifp. i)ilUfdf: a!ije ~ourt edt Dld!! 
a~er,e !Jim., if tI;Jr WHenbant bo not appear at tLt me:: 
tutn of tlJe ~~O'tf~, antJ 'ti~ not luaterial to t!]e ~artr; 
1lJijedJet ti)e ~beriff talie one Ot luo~e $)£(:utitp., tuat be:: 
in~ in ui~ '®ifctttiotl; fome be muff tafie, fo~ ot~et\tlife it 
ifj birealr in ~ppofiqon to tbe ~tatutt: f;leitl}er tz it rn~l= 
tetial to t!Je 19attp, tlJbttbfr tIlel? are CutU a~ are ~ufH:: 
ctent; fo~ if tIler arc not, ani) tiJe Wefentlant i55 tijercupoll 
ZlireiJargeil, tbt~ mill not atnount to an (ffcape; bccf!ufC 
notjJing i~ none but \DlJat t~ purfuant to tbe S-t:,1tUtC, 
antJ tlJerefo~e I)~ i55 no otlJer1tJife e~argeable t~an bp anler~ 
'tament~. 

qtl.Je @,tatute tua~ me be ann inttl111etJ fD~ tlJ2 15tttrfit of 
tbe ~ebto~, not of tlJe <ltrel)ito~., anil tbtre autgiJt be tome 
c[olour fo~ tlJe 1i(tion if tlJe ~lJertff migl)t laetutn tf)at 
be Itt iJi1U to 113ail, fo~ tijen it tuigut babe bretl necefi'aJ:r 
to iJabe aUei:JgCi) tbe @lufficienrl! of t{Jem, wiJtclJ tutg;i1t 
babe been traberfetJ, but tlOt\1 be mutt purfue tlJe @>nb~ 
fiance of tlJe etatute fo far a~ to tafu l13ail; be i~ tlJe 
p~OPtt ~uilge of tbe eufficicncp, anb \Ul:Icn tile mail i£' 
talien be muff return a Cepi Corpus, fo tl1at be if5 onlr to 
be stuereei) tiU be b~illg in tlJe ;lBOllp, but an cfCcape will 
not lte again!t IJtm. 

Long's Cafi. 

O~(!!; Long \tnl~ atreffetl in tlJe Pallacc-Yard, not far lli~ Privilege 
ftant frOIU tlJe Hall-<llJate, tur <!tourt being tueti fit, of an Attor~ 

ttn~; ani) bein(J an atto~ntl? of tlJi~ ~ourt, be., togetlJe~ ney. 

1DitlJ tbe ®fficer, waz b~ou~bt into ([ourt, ann tI)e flDffi:: 
cet \)Ja~ committei) to tiJe Fleet, ti)at be m igl}t learn to 
Jino\tllJi~ 'IDttlance ~ ani) becaufe tlJe ~laint\fi \lJtl~ an 2ft>' 
to~ncl? of tile ~ourt of King'Z-Bcnch, \tlijo info~mei) tljig 
([ourt., u1at l.Ji~ ~aufe of ~ttion \)Ja£) fo: 2001. tvctffo2C the 
Grourt oJnerco tbat anoUJ£f of tt)e ~berta'~ )Bailiff}) mouln 

~ taf.f:. 
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Mitt <!Cl}arge of tlJe W~ifoller, ann t}Jat ~~. Robinfon tlje 
€lJief 1&~otlJonotar!, (boul]) go along wid.} 11tm to tlJe ([ourt 
of King'~-Bench, \tllJic!J \l)a~ ilone, ann tl)at 4l:ourt being 
infoJmen bow tile flare \1la~, tJifclJargen tOt ~efeUi)ant 
u).lon filing of <Ir01U1UOll :15aiI. 

atbe mtrit upon WlJrcb tlJi~ Long \tla~ attrften, \tla~ an 
gttac)Jment of ~Jibilcgi', wbidJ tlJt <tourt fuppofeD to be 
mabt on t0urvofe to oult lJim of lii~ ~~ibilege; fo: tuere 
\l.la~ anotlJer mtrit agatn-a i)im at t!Je @)lJerift·~ ~ffi,e, at 
tbe @lutt of anotlJer ~crron. 

The Countefs of Northumberland's Cafe· 
Knights AWiubgeb, tlJat \lllJert a ~rer i~ 10artp, eitlJer ~lailt~ 
~u1t be of tiff o~ 'Defennant, tmo o~ luo~t illntgIJt~ mutt be re~ 
whlr~tr turnen of tlJe ~url?; anlJ it \)Ja~ failJ tI;Jat in Cumberland 
Peer is C011- tl)ere ma~ but one :1frrel)olner \nbo went a IliniglJt, bertne~ 
cerned. @>ir Richard Stote, a @)erjeant at J1.,a\l1; ann tfJe ([ourt \)Jere 
1 Mod. 226. of ~pit1ion~ tbat ratlJer tlJan tlJere tbouln be a failure of 

~ullice~ a @)erjeant at )LS\l) ouglJt to be returnen a ~url?~ 
man; fo~ !Ji~ l&~i11ilege \l1ouln not e1tenb to a (]tare of Jar:: 
cefi'itr. 

Bell t'{}erJus Knight. In Banco Regis. 
Smiths I~ an ACtion of Trover; alPOtl ~ot~<!fSuiltl? pleabcn, tlJe 
~h:~~:ab)ree ~urr fount» a @)pedal dlcrnltt, in \llbicl) tbe ~omt \l'IaS$ 
with the upon tlJe <!tonllrllttion of tlJe ~tatttte of J 4 Car. 2. c. 10. fo~ 
~uty of . tlJt eftablifbing of an allDtttonal lliebenue upon tlJc illing., 
Fue-heartli. lJt~ ~tir~ ann @>uccelIo~~, fo~ tlJe better @>uppo:t of lJi~ 

ann tlJeir <!trowu anD Wignitl?, br \l'IlJicf) it i~ enatteb, That 
for every Fire-hearth and Stove in every Houfe, the Yearly Sum 
of 2 s. fhall be paid to the King, other than fuch as in the faid 
ACt are exempted: 3rIJen come" a 10~obifo, \UbtdJ faitb, That 
this ACt thall not extend to charge any Blowing-houfe .. Stamp, 
Furnace or Kiln, &c. gnn tbe ~uellioll \Ua~ now, m~etlJe~ 
a @)mitlJ'~ :1fo~ge mall be 'IJsrgen h1itb tlJi~ ~ut!' Z 

Winnington, @>olicito: <l5enerat ,0n,et11eb tlJat aU 1fire­
'eartlJ~ are liable \uitlJin t!Je 150br of tlJe gct, anb tlJere iSS 
notlJtng to e~tmpt tl1em but 1lllJat tSl in tlJe (f~ception; 
anb tlJat a ~mitlJ'S$ fo:ge cannot be caUeb a Blowing-houfe 
hlitlJin tbe gjntent of tlJe 2tt., not\lltt!Jftanbing tbe 9lurr 
babe founb tlJat emitJJ~ ure 'l5zUo\tl~ to blO\l1 tlJeirfo:ge~: 
!JFo~ bt' Blowing-houfes, {ucb $oure~ are meant aS$ are in 
Staffordfhire anll Suffolk fo~ tlJe ntaltlng of 9jron, tbcre \\lere 
tlJe 151o\lltn«~toufe~ intenbcn br tlJt 10atliament to be e~:: 
,cpt£il, ann no otlJer; fo~ if ~mttlJ~ jfo:geJ,1ban bren meant 
tlJerebl?, tlJofe moulD babe been inferten in t!Je ~~obifo a~ 
meU a~ tlJe otl)er \tl)tng~ tttrtitl mentionen. 

~ [[to~b~ 



---------- --.----.. -.-'-.~----~-
Hill. 2.8 & 29 Car. II. in C0111111Uni Banco. 183 
:, - "'-------------~-

MlofO~ are ~o be tfillfil in ~ orolumr!l C1i~l)('rffanllin(\ ; 
fo~ if a QttaueUer ll)oUlll tncHure fo~ n 15ioUhug4Jouft, no 
:%Bollt! \l)OUUl fcun lJilU to a ~tnttl:J'S$ ~o~ge. 

~l! tlJt ~pinion of tlJe tllJJolt ([ourt., it \Uaz alljuilgtll Curia. 
upon tlJe rirft argUtlunt., 'Qrl)at ~tutttJ~ 1folge~ ate liable 
to fbt~ 'l\ut1'; ani) fo tl)e ~olictto~ faill it ban bren latch' 
ailjuilfieil in tiJt~ ([ourt b1' tlJt !lDpiniotl of Twifdeo, Wyld 
anll Rainsford, anll tIlat mr ~o~ll <fruief ~ufttce Hale ma~ 
of tlJc fa.m~ 1iDpini~n; but Twifden faill., (!Lbat ntiti)et tbc 
<frlJief ']ufhce o~ bunfclf. galle ant' 9lullgmcnt upon tlJt 
S!@ettt~, but upon a 100int in 10leatHng. 

Stroud rverfus the Bijhop of Bath a.ndWells, and 
Sir George Horner. I.n Communi Banco. 

I ~ a Quare Impedit, tlJ~ ~~aintiff aUellge~, fB:bat ~ir trave& 
George Horner \tla~ !erfcll lU 1J=re of tbe ~anor of Dow- thall not 

ling, to \11bit;b tlJr abbomfon \1.la~ appcnnant, anll tbat be:: be upon a 
tng fo (ettelJ br p~erentell one Harding, anb tueu grantell I~averfe, 
tl)e nt~t aboitlancc to tiJe ~ltUnttff. M~d. Rep" 

~lJat tt)e <ltl)ufe{) became boin br tlJe ~catlJ of tlJc raiil230~ 
Harding, ani) tbst nom it belongcn to bim to p~efent • 

.qrl)c :J5tllJop plrallfJ, tbat be elailuellnotlJing, but a~ ®t:: 
tJinafl'; anll t!Je jJncumbent plrall~, tbat at tlJe Q!ime of 
tbe b~ingtt1g of tbt~ [[trit, ti)e (lnJureD \lla~ full bp tlJe 
<ltoUation of t!Jc ).51lbop upon a )l,apfe. 
~be ~lainttff r£pbc~1t ttJ)at ~ir George Horner being 

(ctrei) in 1fee of tbe fair. ~ano~ of Dowling, to tufJtclJ tue 
gnbO\1)fon of tlJr ftJ)urClJ \tla~ appcnllant, llib tali die &; 
anno apud, &c. ptcfent fJim a~ "terft, abfque hoc tf)at tbe 
<frJ)utciJ \1hl~ full br ([oilation. 

~i)e '®efenbant r£join~, Protefiando tiJat tbe <ltbUfcb \lla~ 
full tali die; anll fo~ 101ea faitU, tbat it \lJa~ full upon tlJe 
([oUation of tbe 15itbop, abfque hoc t!Jat ~ir George Horner 
lnll tali die & anno, &c. p~e{cnt toe ~laitltiff a£s lJi~ (Inert, 
anil fo trabcrfetb tlJe 9lnnucement tuiJiciJ tIle ~laintiff ball 
malle to lJi~ ttraberre; anll to tlJi~ ; tlJe Wlaintiff llemurrell. 

gub ~etjtat1t George Strode toefl 1!b~ee (!f~ceptton~ to Ex pan~ 
tlJi~ iiiejoiniler. Quer. 

I. «:lJat \l)~eu tlJe ~efenilant pleab~ a SI@atter in l8ar; 
ann tbe 191atntiff lJat!J talten a ~rabtrfe upon t~at, tl}e 
Wefenbtlut ft)oultl tben taltt 1tTue UpOll tf.)at lral.lt~rfe, ann 

fo 
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V~ugh.62. fo tJabc nH1in~atniZn !:)t5 :lBar~ fr:JUl w(dcf) t]e l)Ju nZ~)C:~2t£}) 
I Sand. 21, lJere br trab£~'fing anotD1r g:~9;ittcr. , 0 

22. . ~n a Quare 1ll1pcdit tije ~lla(nt(tt b£cIare~., tf:at ~:tr Tho-
mas Chicheley Grant£b an Q{iluomfoll to one Edit, ~~~J) rn~ 
otljer in 1F if, to tiH~ a;e of tl1e Klife of tJc 12<2~ nLff fD~ 
iJer jointure, ani) tiJa t rue ougut t~ p~eftn~. 
~be ~efcni)ant pl€an~, tl)at be t95 ~arfon imparfonce ex 

praJentatione Regis, fOI t!jat ~ir Thomas Chicheley It co friftll 
a~ afo~cfai.1l of t~:C ge,Jno~ anlJ ~bbo\l1fon ~cU) ill Cclpite 
bl? llirdniJtz ~crb 'ce, WijlCl) il2f(cnnel.1 to t]i}'5 ~O!1 un ins 
fant, ann bp S1Dtticc founlJ of tlJe ~enure ant) Wefcent t~e 
itlinn lJJa~ feiflb., anb p~efent£tJ bilU abfque hoc tl)at ~ir 
Thomas grJ nteb to Eafi. 

'f!i:Jt 10!ainttff repliel1~ Noo habetur tale Recordum de inqui-
fitione; r:.nil upon jIDemurre~ it 1ta~ beln, tyat tbi£) ~ra:: 

Hob. IC'4. berfe of tije 9jnquifition \nas not ~OOil; fo~ tD£te (baH not 
t Infl.282.b. in nztraberfe upon a ~r41berfe~ but miJerc tIJe ~ral1etfe 
Vaugh 62. tn tbe )Sat i~ materia! to tl)e ~ttle of tij~ ~iaintiff; anil . 

in Cud) ([afe !Jt i~ bouon up to it. Cro. Car. 1°4, 1°5. 
Alltea. 2. jill lJi~ tn:raberfe Ije ijatlJ ntane tbe ;[ilUe ~ar,el cf 
YelV.122. tlJe jJtfue, viz. abfque hoc tlJat tali die & anno prxfent::"vit, 

. trl}eteit~ it {bOUlll l)abe been modo & forma onl!?., ann (0 t;s 
2 Cro. 202. tIle <[afe of Lane cmd Alexander, toIJzre Hie ~efennant i n~ 

titulen iJitu;elf lye cropp of ([ourt moll. 44 Eliz. (Si1!: ~lain:: 
tiff repltf~, tl]at a ([oj})!, wa~ grantcil to iJLn I J unii, 43 Eliz. 
€lJe wefennsnt ma:'ntatncb bip 15fif, ann trabcrCtti) ttje 
$~ant 1 Junii modo & forma; antl upen a ~enturrer it \:ra~ 
f6 i13, tuat ti;Je iii£'joinbcr ma~ not goon., becaufe r!]c (Oap 
null ~efit of granting of ti)e QtoPl? \nap not tuattftt:l., if 
it \Ua~ grantell bffo~e H)e WefenoC111t {Jan lJi~ <[oP'P; an1) 
fo tue t[talnrfe ou~tJt to !Ja11e bren, abfque hoc tljat t~}t 
smuren g:anteb modo & formJ. 

I Sand. 14· 25ut It \lHl~ 8bjungCti, €ijat tbe W~l? Otrg:!jt not to be 
2 Sand. 295· tnatfe l£arccl of tfJe 3,ffttc, ant) tOe 'Qtrab:~rfing of it \rJ!~en: 
CLear·sol. it ouglJt nor fo to be, tuaflef) it ~ubftance ann not 5f(j~nt, 

fo t!}) to be (litH?) Oi? tuc ~tatutc of 27 Eliz. 
3· g$ tllc vtfel1!lant tJ~Hj join ell, tl1cp C~ln nrbtr conte 

to an 'l[ue ; fo~ t,econclui)£S lJi~ t!rllbzrr~~ Et hoc para"­
tus en vcrificare, uncle petit Judicium; UJl)et'~a~ fJt fi)DUlO iHlUe 
C:OnC!ui)CLl to tbe <l!ountrr. 
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but bott) not far tlJat tlJe 10~tfetltatiotl \tla~ temporc Pacts, 
anti tbercfo:e it Iball be pttCumetl moll tltonglr againfi ~ld Nat.Br. 
lJi~ltCelf to be tc.mpore Bell!) anti a ~~eretltation mutt be I I~{l. 24~. 
llub tempore Pacts, snb fo ,~ tlJe mnt of Affize Qf Darrein 
Prefcntnlent. F. N. B. 3 I. 

ttlJe €ourt belb tl)at tl)t ~lenbing~ Were not ((ootJ~ snll 
tbat tlJe <!taunt \11a~ goot); fo~ 'ti~ true, If a ~an count 
tlJat be anti iJts gnuao~s \\Jert feifel» in :fit of an allboW, 
faIT, but tleclare~ of no 10:tfentation mabe br !Jim 0: tlJtlU; 
0: if be bedate of a 10~tCentation witI;Jout an ce!tatc, in 
batb ([ares it is naugl)t, anD gOOb ~aure of Wemurrer; 
but bere tue <!taunt i~ 110tlJ of an ~tlatt anb a 10:cfenta~iotl. Vaugh<')7· 
~ntl tl)iS Wiffercnce \\Ja1S talien. if a ~an gets a fre b~ Hob.lot. 
10~£fentation, \t iHeb its lJiss '(!J:itlt, lJe mut't nUcbge it to be 
tempore Pacis; but If it be in 10urCuance of a lliiglJt, a~ if 
an abbomfon bt appenbant to a \1@ano~, ann be who lJstb 
lRigbt to tile ~anoJ p~eCent~, tuell 10~eCentatioll is «OOll 
in ~ime of mat; anD fa gjungmcnt WB}3 gibeR fo~ t~e­
l01aintiff. 

Stevens 'Verfus Auftin. 

A~jUbgCb, 'UrlJat if a 9$an lJatb (['ommott fa: a certain 
~umbet of <!tattle bdong.!ng t.o a }gatn~Jl.,anll, be 

ureb not far )l,ebant upon tlJe ~arb:: )1.,anb; fed aliter, if it 
lllere fo~ a ~otnlnon fans Jaumber. 

The Mafter, Warden _ and Company of Ironmongers, 
rveifus Naylor and others, Detendants. In B.R. 

IN Trefpafs, tDe jltttlJ founb a fpedal <rtetbict ~ tlJep finb Jones 8,. 
Ceberal gct~ of ~atltament, viz. 14 Car. 2. c. 10. 15 Car. 2. I VemrlS 

cap. I,. anti anotlJcr llct, fo~ tlJt bettet 4l)trccrion of tlJe 3"
6

• 

coUecting of tlJe ~utr atifin« br 1geartb~lnonCr br ~ffi~ 
cet~ to be appointcb bp tlJc illing; anb tlJis ttlass tbe get of 
16 Car. 2. cap. 3. tll!licO p~obibess, That if the Party refufes to 
pay the Duty by thc Space of an Hour, that then the Officers with 
the Confiable may difirain. 

~lJer fintl toat tlJe- Qtompanp maSS feiftb in 1f re of fibe 
gn)e[uage~, in ml)tciJ were 35 fire: l1eattb~ in tUe g(9ontb 
or April., 1673. ant) tlJat tue Cltotnpanr bib neber ftnttb tt)e£e 
Sl@e1Tua«t~, ann tlJat frain tbt~tmz of tUr. J5utlnin~ tte~ 
1100b aU bott) ann uno,,"ptell vr allp tQrenant o~ atenantfS 
1.lllJatforber. 
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anJ2n tI)CP fintl tbat tlJe ~oRecto~~ \l.ltre la1ufuUp flutlJO~ 
rifelJ, ani) tl)atfudJ· a ~ap tlJep nemantJ£tJ tlJe lE'utp fo~ 
tbe ~ite~btartbfl ill eaeb of tlJe faln ~c[tHlge~, wbietJ 
t!Jep nUo iletnantJen of tiJe ([ompaup, ann wl}te9 turl? re:: 
furci) to pap., ann tgcreupon tb£p took tlJe ~iat'efZ., anll 
liept it till t1)e <tompanp patn tbe faitl ~utr, aun fO mafte 
tl gtneral ¢oncluuon'l &c. 
~be ~uethon ma~, [[~lJttlJ~r tlJe SlO~tler of a new ~oufe 

uninlJabiteb from tbe ~tme of tbe 15utltltng tqereof ouglJt 
to pal? tlJiS5 Wut'p llnring aU tl)at ~ilue -'! 

~~. Pollcxfen anb £@~. Simpfon ar«uei), t!Jat tge1? {ball 
not foe elJargeable tuitl) tiJi~ Wutr; tlJeiv general meafOll 
\11a~,!btcaure no wut1? .lboulll artfe to t\Jt Bing 11.litgout 
fottte 15enefit to tije ~ubject. 

gun ag to tlJat it tua~ faill, tlJat in tlJi~ ~afe botlJ tlJe l1ie~ 
benue of tlje ~ro\Un anb tlJe ~~opert1? 0 f tbe 5&ubjccr are 
co"cerncb; from \t1g.ciJ, a~ from a )ROOt, aU tlJeft ~mpofi~ 
tiott£) arire to fuftain tlJe publicli ct!)arge. .ann tlJerefo~e~ 

1t bat!) beetl tlJe [[tar of gjunge~ ttl ti)e jJnterp~etation~ 
of $;tatutc}:), not onlr to conrtber tlJelSeneut of tlJe ~rO\l.ln, 
but to regaril Wl){lt i~ conbentent fo~ tDe ~ubjtct+ 

'flrl)ere are ~U10 meaCon~ fo~ 9Itupofition~: 

1. ~uclJ a~ att <tu{fom~, viz. ~unttage anti 10ounbagt, 
anb p~ibatt~OU~, \tl!)idJ come in lieu' of otfJer ~I)ing~j 
anll Co are quid pro quo. 

2. ~ubrtbte~ 0: <l5~atlt~ from tlJe ~eople, wbtclJ natutaUr 
arire in fome ~lOpo:tton from a 15enefit to tUe ~ubjert. 

gnb uutler tijc laft of tl}efe llieafon£s faU~ tlJe p~efcnt 
~utr gibcn bp tur act of 14 Car. onlr to P~Opoltioll tlJe 
lRebenue to tbe pubheft ctbargt of tbe ~rown; ann tlJerc:; 
fo:e 'ti~ not to be tlJongl)t tlJat tl)e 11)arliament tuer tll~ 
tennci) a '®ut1? to tbc lliing tubere tUt $3>ubject ban no 15e­
ncut., 'fOJ ex nihilo nihil fit; ani) gom can it be tbotttlbt tbat 
a ~utp moun, be pain bcfolC tlJe ~ubjett batb aUl? tRent, 
11ll)iciJ lfl tb.cSI@otlJer of tbe ~utr; fOl if a ~an e~penil~ 
10001. in 15utliling, \UlJicll i~ aU lJc t~ \UoltiJ, ann the 
~oure£i tboultl llappetl not to bt Itt, bow call lJe tlJen raife 
fuel) a ~um a£S ntuft be paib to tge lliing '! gnn 'ti£i an SlOb:: 
jettion.of no meial)t to ftlP, if tbt~ Wutr ntull not be 
patb 'tiU tue ~oufe~ are let, tben tlJt me-benne of tlJc l~in~ 
beptntl£S UpOll a ~onttngencl?, becaufe aU ~utte£i 1lllJidJ 
come to tlJt Ql:rown no tJepenll upon fucll. -

~lJc ue~t '(!t:l}tng to be confitJertil i~ tIle ~ct it telf, ani) a~ 
to tl)at, 

1. ~t 
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I. jlt mutt be tafitn fir:; ~ln get \UbidJ gib£~ rt ra~Ul jE)utr 
to tije ([roUJtl, ann tbcreupon fuclJ ([ontlruction ougiJt to 
be luabt, tlJat tl)e ~ubj£tt'.£t l11:ftate be not ct.Htrgeo furt~Jet 
tUan tlJe [[lo~i.l~ mill beat; ann fo~ ttat lRcafon it f~f to 
be tafte» in an o~iltnarl? ~enfe~ ann not to be araineD, 
tlJougIJ it l)atJ breu in tt1~ Ql:aft of an 010 WLtl'; anti fo~ 
tlJ~ t, t~Je ¥ J1o~i.l Anderfon'~ Qtafe i~ a gooi) 1t.utto~ttr, viz. ¥ 7 Co. t"1; 
'€i1e ~tatute of 33 H. 8. cap. 30. lnalie~ all 1\1anors (which 
defcend to any Heir whofe Anccfior was indebted to the Kwg by 
J udglnent, Recognifance, Obligation or other Specialty) charge~ 
able for Payment of the Debt. ~enant in t!arl t~ b0tulil ~n 
a lRccogniiance to s. tubo is attaintci) ; tlJen tlrenant tn 
~ail tnt~, ann i:Jt£i ~lIuc a!ttn~ bona fide, ttJe 11ttllg cannot 
e~tcni) u;e J1atl)~ fo fOUl, becaufe tlJe :act (bali not be COati 
ftrucil to lucan aU l!iccogniianct~ fo~ tte il\ing'~ ~ebt~~ 
tlJougll tlJt mO~i),5 are general tnongtJ; ani) tbougb 'rtf$' 
not fail) \t!lJicb nnll' tlJe ~ebt O)all COttlt to ttJt laing, eitbe~ 
bl? jfo~feiture, Q'tttatnllet, &c. ret tiltl? lball be talten in an 
c~IHtHlrp ~tnfe, viz. fuclJ webt~ a.f,S Were tare to tiJe Jlitng 
o~iginaUl1; fo~ w1JtCP lIieafon it lJa.f,S bren anuat!~ tJt:lo~ 
\rliJete an get gibc~ aUt! ~1.Jitig to tlJe liinQ:, attn lal?~ a 
<ltlJargc upon t!Jt $)ubject, in rucb (]taie It ouglJt to !Jane 
a molltrate <Jronftruction. 

gni) tl}at t~t.fj Wutt! i~ a <li)ift; cannot be tJtniell, fo~ ;ti~ 
callei) fo ill tlJe bert! 1lct, tberefo~e fucl) oug;~t tlJe <lton1l:ru:: 
etion to be~ ani) tUt ratljer becaufe it If$ lno~e fo~ tlJe ltttng'.s 
~onour it OJoulll b2 fo ; ann botl) ttl tbt~ <Iraft, a~ tecll 
SS5 in <l.Conftruction~ of lJi~ dl)~nnt.fj, tbe llA'iUl tat!) mote 
mt~ari) fo~ gi.fj ~onour tban fo~ l]i.f.) t0~ofitt 

2. ~lJis being fa callell, a ~utl? o~ ~a~ bp tije bcr~ 
mo~n~ of ttc art~ nott) in tlJr natutal ~tnfe impo~t a 10~o:& 
po~tion out of tbat tn \tJ!liclJ tue ~ubject lJgttJ a )5eneftt; 
ani) it \DiU be rcarce founil t!lat tljere batb been a general 
([:ar gilnn to tlJe I1itng, mlJtre tl)e ~ubjert lJa$ tatbet te~ 
teibell a lGor~ tlJan anl' l&:ont out of tlJe ~iJing ta~en, be:: 
raufe it wouli) be bet}? lJatil to pa~ t'O!lere a ~an cannot 
rcceibe. 
~n tbe (]tare of ~onuage anb ~'ountHlgi!, ~:obifiou i~ 

inane that tlJe ~artr lball babe aUowance if tbc $oon~ be 
loft br ~itaq~; tnlJiciJ ma~ mtntlonei), to lbe\tl !Jom «tV 
Itfitlr it \l.1a$ t!Jat tiJe 19arliament OJolllil intcnil a Wut~ 
wiJere t!Je ~ubje£t /lJail a lGOf~f 
. ffbrt ante tbe luafIing tlJe ~tatute of 43 Eliz. cap. 2. 

~oufe~ tl)at far botil ani) untwanteta babe neitI}Ct pain 
to <ltiJurclJ o~ l0QO~, \UbiclJ alfo OJt\u~ l)O\ll tlJt tlifage ijatij 
been in <taXeS almoa of tlJe lifte ~ature. 

qrge n£:rt (!Lifting tOnrtnftCi) mere tt)e <lUau ,~~ in tIJt~ 
act of 14 Car. z. cap. 1o. 

B b 2 



01' 

- .. -' 
i 88 Hill. 28 & 29 Car. II. in Banco Regis. 

I. (!etc fitft ([laure gil1e~ a Cl)utl!, viz. That every Chimney 
and Stove iball pay 2 s. 

2. ~lJe ne:rt {[laufe i,S to b~ing tIJi~ (Outr into a [[tal? 
of ([lJ,lt~e, viz. That every Owner or Occupier :thall give unto 
the Conftable an Accompt of the Number of Hearths in \Vriting, 
and the Confiables to tranfmit fuch Accompts to the SefIions, there 
to be enrolled by the Clerk of the Peace, and a Duplicate to be 
fent into the Exchequer. , .' 

1ftOm tubtdJ it tfj to be obfetbeb., tl)at 1DlJete ~entiotl 
i~ maile of b:inging tbi£s 10utr into a ([iJatge, bott) Owners 
anb Occupiers ate namell, but tiJe Owner i£S not nanu:Zl in 
snr 191ace m!Jere ti)t ~arment of tIle 'Outl? i~ mentloneil., 
but tbe Occupier onll!; fo tlJat from tlJe btrr j}ntent ani) 
meafon of tlJe act be cannot bt ci)argeable. 

'([I)e llc(:ompt tbu~ ttanfmtttell i£S to (,barge tbt jInJjcri:s 
tan(:e., anlJ tlJetefo~e tt ,ont;ern~ tiJe ~tonct to looh after 
tile ([barge; but fo~ emptr ~oure£S l)e cannot be cbargell., 
becaufe tlJe art tafie~ no ~ottce of t~cm in tlJe ([lauCe oe 
10al!ment., but are purpofelr omitteb., tlJat being latn on 
tbe ~ccupier, anll tlJi$ avptar~ br tlJe ~~Obtro mbicl) t~ 
fironQ.clr pennell fo~ tlJe ~ubjttt ; viz. Provided that the Pay­
lnents and Duties hereby charged, :thall be charged only upon the 
Occupier for the Time being,&c. and not on the Landlord who lett 
and demifed the fame; fo tbat br tue ')5Dllr of tlJe act ebrr}? 
~oure i~ clJargcil, \11bicl} being general, miglJt lJabe giben 
fon1l~ <!tolour to clJar~e t!Jc SIDwntr, but bp tlJe 10~Obifo tlJe 
~al?me"t tfj rttlrafnell to tlJe ~ccupier,'t1t1ll if tl)ere be 
no fuclJ., tlJert 6)all be no 10sl'ment. 

1t \Ua~ faib .. tlJat it cannot be {nfitleb upon., t{Jat au 
-g)\Utler iSS an IDccnpier, becauft tl)e legal ~cceptat1ce of tl)e 
mLto~il Occupation ilotij onlr intcnll an actual It'otreiTiorr, 
anll not a lSo1Teffion tn JLa\l.l; anll fuel} i)l the £@eanfng of 
tlJe ~tatutr, bp cbarging tlJe ®ccupier fo~ tlje t!ime beIng. 
~f tberefo~e tlJe ~~Obifo t:rttnn~ to ([afe~ tutJete ~enant£S 

tun swar ann par no mellt., (a£S it certatnll' l'Jotq) becaufe 
tlJere t£s no ~ccupier tlJen in 15eing ; \tllJat ~ifferen,e can 
tijere bt between tgat anll tbt,g <!tare., \tlbere tue J1ani)lo~j) 
in botlJ lJatlJ no laent: 1fo~ if be ruan not par \UlJere 1)e 
cannot rcceibe ment, hlbr tbouli) l)e pal! mJ)ett l)e ijatIJ 
none to rcceibe : 

gnn tbat tiJi~ maf$ tbe ~tattiug of tlJe ~atliantent, 
lUSr futtber appear br a ([laufe in tbe act of 16 Car. 2. c. 3. 
1nane fo~ coUetting tlJi~ Wutr bp ~fftcct~ appointen br tbt 
Ilin~, tl1lJfcb i)otlJ not inlarge tlJe fo~mer ~tatute6., ann 
ill! llllJicb 'tt~ enattctJ., That if any Occupier :thall leave his 
Hou~e before any of the half-yearly Feafis, whereon this Duty is 
appomted to be paid, that the next Occupier :thall be charge::lble 
with the fame for the faid Half Year. (11)1CI) 
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~~LjiclJ ~iaufe IJulJ brea ;i.!to~et!Jer bal» ann of no illfe~ 
if (:uH)tl! l\)oufc~ baa b!£n clJ;~r~eabie UJiq) tlJt~ Wutr.; fo~ 
to \JJ~~ Jt ~urpofe Uia~ tt to ti)afge a fuccffiling ~tcupier 
l.U!J£ll tije $oufe it {df, tlJougi) utltenantfll, tua~ clJargc: 
able befo~e. 
, 1» tiJi 1'i, gct alCo, \1JlJiclj rupplic~ tIle 1IDrfett~ of tbe 
fonner, ttH~ ~utl! lr; inatJe pnrabie unto tile ~tHcer upon 
(Oellui,ntl at tije 'oufe w{Jcre tilt fame t1)all arire Qno groUJ 
nuc, ann tgat in Qtafc of ll{efufal b-p tiJt ~pate of an ~DUt'~ 
tijc SJDtticcr 11ta1' iltftrsin; miJicfJ ibebJ~ a ~etnanll mutt 
be \UlJtre thtre tua!! be a lRefufal, anll no lliefufal tan be 
to!;rre t11Cre t% no ~CtUptet. 

-'<!rbere if$ aUa anotIJ£r <l!laufe llilJid) mentionz botfJ 
~bJner anll ilDccupier ill tili~ 11ft, ani) \.tllJiclJ Caitlj, That 
no Proprietor, Owner, or Occupier, fhall be molcficd or charged, 
unlefs within Two Years after the Duty accrewed; Co tbat \tllJet2~ 
ebet a <tiJat[C t~ lailJ,. o~ an <faCe ir; giben to tbc ~tlb~ 
j~ct~ tne [[(O~n fJD,cupiet, anlJ fomettmcfj botlJ sIDttupier 
ani) g)UJner, p~otnif(:uoual' are ufeil; but bllJere a l0ap, 
runn if;) to bt luane, tbe ~mner i~ utter menttoncb, ann if 
fo, n:;;tging ftHlU be inteniJel.l \UitlJiu cttl}cr of tlJe ~tatute~ 
to enlarge tl}i~ ~utl' upon tlJc ~ubjett, baronlJ tl)emo~il~ 
anll plain ~eantn{! tl)cfeof. 

2. ~1Jete i~ anoti)er ~ottlt in tlJi~ <[afe, WbitlJ COllcern~ 
tlJe ltiing ani) aU tlJe ~tDple of England; tl)at t~, (W!Jetuet 
tljc '®cfcnllant iJere tan be tbargell tl1itb tlJe wtftrer~ (fUp~ 
poring tijif$ wutr l~ to be paii) to tlJe lliing) befoze anl? ~t::; 
count of fIll'ee $cartf}~ i}'5 tranfmitttlJ i~to t!Je Exchequer, 
Wilici) uta cuglJt to be bone; o~ otbcrttltfe tlJe €onfequenct 
Win be, ·tl)at tbc ®fUcer tnar ilemanb anlJ tafte a~ mucl) 
a~ be mtU at lJi~ Wlefilfure, ani) tIle lUng tUar be Itlle\tltCe 
tntjubittil in IJt~ lRebenue; fo~ a~ tile ~oUecto~ mar babe 
ftont t!Jc ~ubjeet tuo~e than lJt ougbt, aun ttto:e tUan be 
if$ eutpomereb to tafte ill' tl)e JL,a\l.t, fo lJe mar par tlJe lttin~ 
lef~. 

'f.[:l)t get l.lircct~, ~iJat an account a)aR be tafi~tt br tbe 
SlDfttcer~, aull e~amineb bl? tlJe <lronftable~, tlJen to be 
tranrmtttth to tlJe ~e[ion~, tbert to be enroUeb, ann from 
tlJence trnt into tlJe Exchequer; ,now \l1bat ~ccafion \Ua~ 
tiJece of aU tlJi~ ~olemnitr, if tiJat tbe Jaiug wa~ entttulell 
to a Wifftef~ upon a bare llitfufal: 

~bif$ beill£( a 1ltent~ctlJar~e upon a g(9an?~ 9]nlJerttattce, 
t!le lI\utg (ball not be entituletl to it but b!! ~tltttr of m£~ 
tO~l.l; fo~ ije tannot tafie o~ part tutti) aur flbtllg, neitlJe~ 
can lje uabt anr <faate o~ 10~ofit renberelJ !Jim out of anal 
otl)er ~an'~ (fftate, but b~ g@atttt of metO~n; fo tlJat it 
frelup bl' tl)e ~ht, tbat tlJi~ ~,compt ifJ necefi"atl' to be 

4 ttanf~ 

.. 'PI . 



! •. 

I 

Hill. 28 & 29 Car. II. in Banco Regis. 
1 . ":ab [ 

tratlfnL~tteb into tbe Excbeqner; ani) tunt tlJe $in~ if) not 
intttulto to a ~iftref~ fo~ tiJi~ ~utP unttl tiJat be il'~ 
tuaUr i)olle~ \tli)icg ili5 not onlr ~attcr of ~nfo~lnatton to 
tbc ([town, but itl fome ~cafute intitlc.£{ bill' to it, be~ 
taufe tlJere i~ a ~cnaltl' of fiue ~ounnS5 laill upon tiJc 1lDf:: 
fleer, wlJo mall ncgJ.ect to b~ing in fucb gccontpt, ltJiJiciJ 
tb£\U~ tlJat tlJe ~Ubjfct ouglJr nOt to bt cbargelJ befo~r; fo~ 
hll)tcfJ 1!ieafonli5 ~uogment \\la~ p~al?C1J fo~ tlJc ~lainttt1. 

Ex pane ')Sut on tfJe otber ~ii)e it 1lla~ arguetJ br SJ@~. Holt anti 
Def. tlJe ~tto~nep ®ener&l; tl)at emptp t90ufc~ (boultt pap tlJt~ 

~utr: ~or tbe £ttto~ner ~tn£ral fati), tuat tlJe [[tD~i)~ in 
tIle 1tct \.nett fo t~p~tf%, tbnt iJe \Ua£S of ®pinton tijat t~je 
berr mealling of tijent wouln dear tlJc ~otnt in ~uefiion. 

9Jn ti)£it Qlrgumenttf, ~UlO ~l)ingfJ \llet~ confineren upon 
tlJe ~tatute of 14 Car. 2. ~. 

I. 1fitft, tlJe <15entral ([laure, bJbidJ gib£~ t!)e ~titl' irr 
tbe j6,;tll' of tbe :!ct. 

2. atiJe ~lf'lJarge in tije ~~obifo. 

9nil if tlJi~ be in tIle 13oi:lp of tlJe art, anb not erccpteb 
in t!:)t ~~Obifo, tgtn t!je ji)utr t~ to be pail); antJ a~ to 
tlJat, it \tIa~ falb tl)st tlJi~ ~utl' \l!az gtbcn in genera! 
~10~1l~, br 1tllJ1Cl1 it appear~, tyat tl)cre b:)a~ a weugn 
ani) jnttnt to ciJarge emptr ~oUft~, for eveTY Dwelling­
houfe, :Edifice or Houfe whatfoever, iz to pap t!Jt~ Wutl?; anti 
tljat if tbet1! ~oufe, mlJr not an tmptr ~oufe '1 

'~ifj true, a jE)\UeUiug4JOUfc i55 not a ~otrfe tu{Jercin 
tlJere hath not bren an 9Jn~abitant, but wlJcrein fottte bOll}! 
doth attuaUr Hbe; ani) tf a ~an furnim£~ a ~oUfe bet}? 
\ntll, if ;tifS not tnlJabitclJ, it i~ nQt:\t1itbtlanbtng an CIUptl' 
,ottfr, anb futl.l a $ottfe afS to fome ~urpofe~ in tt;e l1am 
IS not a mnl1eUing4JOufe; fo~ 'ti~ not a ~t1 nfion~iJoufe, 
fo a~ to tunIte it 13nrglarp fo~ tbe '!5.H~tlfiing of it open. 
~p tbe ~£conb «laufe, Every Owner or Occupier is to fub .. 

fcribe the Account to be fent into the Excheq1ler; br \tIbi(:lJ it 
appear~., tlJat tlJofe mto~i)~, Owner and Occupier, are not 
tlJcre ufen ttl a nifferent ~tnfe~ fo~ if tl)e ~,cupitr \nert 
cnlp liabl~, tbe ~\Uner nreb not frob after tbe ~igrt(ng 
tbt gttompt Of eberp ~eartll. 

~l)e ~lJtrtt ([lanfe ta~e~ j0oticc., ~IHlt, if it tboulb btlP:: 
1'£n tlJtrc be no £Dccufjtet, tOcn tlje ®fflccr mal.' go into 
tbt cmrtp $ouft to e,:auline if tIJe account ~ibtn i)tnt be 
ttut; 110m tf an account l~ to be taRen of fuclJ $onfc£i fl~ 
ure cljargetJ bp tlJl1> get, ann an gccount irs tlir£ctctJ to be 
tahe» of Clnptp $oufc~, tben flul) tntptr l~oufl'~ tuna be 
cbargetJ; nnn tl)if) frenlcn to tl)CtU to be fue jJntcnt allb 
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geeaning of tl)e 10arliament, fo~ tbcrt bettltl a inetutn to 
be maile of emptl? $Dufe£S, if ruc:t} ball not brett intenileil 
to be tl);trgeb, ttJcp mouiil I}abe ilitecteil a lLietufn sUo to 
l)abe bren maile of tlJe ~ott;<iniJabitancp. . 

anil tlJerefo~e tijc1? tb0.UnlJt tl)st fOluetbing. mo~e tI}8tl 
au Occupier \l)az iJere meant, fo~ otlJerwife tlJe [[10Jil O\\rner 
lJatJ not bren put, in; tlJe ~eanillg of wl)icb muft be., 
'{[l)at W\.t1eUin((~lJoufe£S come \l.lltiJin tl)e CltJJfttge of ®ctu~ 
picr£S, anll CtUptp $oufeg \.UitlJin tl)e ([barge of tte !lDUH1£t~. 

~lJcn a£S to tl;)c ~JObifo~ 'QLiJat t!Je ~utJ? ~jerebp ariung 
tball be cbargctJ on!p upon tue ®tcUptet~ ann ~meller~ 
of fuel) \t3oufe~, tbcir CJC~Ctutous anll g,iJlniniarato~~, tlJftt 
can ttl no ~o~t t~tcnn to iltf(:lJar~e an CtU;,:tp ~oufe~ -bc!; 
eaure'ti£S not t~e iubject ~attft of tue ~~Obifo; fo~ ti)e 
~eftg" anil ~urpo{(~ of it wa£S not to ntfclJarnc tIle j'£)utl', 
but to tran~fer tl)e ([barge upon tlJe Qienant wlJcre tut 
~oute \1.la£S inlJabiuil ; fo~ if a conttarr ([onftrutt on !bouln 
bemaile.tt)en no wutp fboulil be pail) at aU tv tlJc ~».tlne~ 
l)tmrtlf~ if be O)anti) libe in lJi£S o\))n $OUfC. 

1" tlJe ([afe of a Modus dccimandi, 'ti~ parabfc bl' tIje 
~ctupiet ann l00trf[O~ of tlJe ~oufc., ani) tIle JL,antllo~tJ -i~ 
ueber tl)argeo but \UlJere tlJere t~ no ~ccupier. 

Q£s to tbt sDbjecttott, ~lJat 'ti~ lJar~ to pap a ~utl? b.lIJtre 
a ~an ba£s no ~~ofit~ it \.t1a~ annl1eteil~ (itfJat tl}e Act tOOk 
<!tare tlJat ~en lboulil not [fop up tlJeir <tlJimnie~ tlll]en 
once mabe~ anil tlJat tlJi~ ~ut1! \tla% paiil fot matt!' <JtlJitn~ 
tlie~ tulJicb \nere ueber ufcll; ann must U)~oftt can a ~au 
lJabc Of a <tlJilltntl? be ueber ufctfj: 3lf tJjere fHln been: 
an gct" tbat fo tuuclJ tboulo be paiil fOl eberp tttlnbom, 
'ti~ aU / one mI]etlJer it iJail bren fo~ ~~ofit o~ ~leafure, 
o~ tnijrtlJcr tlJe minilow lJail been ufen o~ not; ann there 
i}l a~ muet) meafon ti}at a Sl@an (lJOtllil pal? fo;: ~oufe~ lle~ 
btr inlJabitcil~ a~ fo~ fucD a~ Jlabe been ill!JabitCi) ani) 
are aftertuarb~ 11litbout r}1:enant~. 

'(ti)t~ 'llrt ouglJt tlJerrfo~e to tcreibc a fabonrable arOll:: 
fiructton; tlJe ~~eamblt \Uijcreof lntntion~, tbat it wafS 
fo~ tlje encreafing of tbe lliin~'p lAebtnuc, \UlJiet) i~ pro bond 
publico, ann \lll)icb f~ fD~ tl)c ~ea~e ani) ~~orperitp of tlje 
~ation, ani) ttJe ~~otcttlon of ebetr fingle ~erfon tberc~ 
in:; ani) tl)ougl;J a particular :3jnconbctlicnce tna!' follow, 
tile ~attl! ougbt to fubntit. [[{ben a ~atl buiItl~ a 
19ouft, bc p~opof£~ a ~~ofit; ani) 'ti~ not fit tbe iiing'~ 
~utl! tbonltJ be contingent anll i)tpelli), til! l)e i)a~ p~Obil)ei) 
l)i1Ufelf of a ~cnant. 

ObjeCt. g~ to tl;Je oti}et g)bjectiotl tlJat tua~ tnnc!) relicti 
Oil.,. viz. \nlJcre tbe act fpcafip of an Accompt to l1e giben, it 
mtntion~ boto Owner anb Occupier; but wbere it lJircct}l 
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tIle 10al?ment of tl)e ~utl? tl)e ~ccupitr oull? t~ namcb, iJr ml)iclJ it mats inferrell tlJat be altlne \l1a~ Cljargeable. 
Anfw. gJn J6 Car. 2. cap. 3. ~Ulntr., 10~op~ieto~ ann ~C, 

,upier, are ufeb p~omtrcuoual?, mlJereiu it ifJ Plobilleo, 
tbat tbtp ruall not be clJargti) unleff,S 1tlitbin two ~earfj 
after tiJe eut!' "ccrucil ; now if tlje ~\llutr wa.t1 not 'barges 
able, mbl? if5 be mctlttonell t!Jere ~ · 

as to tl)e feconb 10oint, t~ep co"ceibeb tJ)at tbt ~Ut1' 
being parable to tbt lUng, be bab a 1litmellr br ~iaref~ 
ilefole tbe accompt wafJ ctrttfleb into tbt Exchequer; fo~ 
t!Je 1litturn \t1a~ to info~m t!Je Bing wIJat abbantage be 
maTtetb of IJt~ 11iebenUt, ann 110 10~o,er~ itrueil upon it; 
beunef,S tlJe act betl.t1 tUe ~utr in lJim from Lady-day, 166z. 
·gnll br meaton of tIlat lJe mar iliarain. arlJe Bing IJatb 
no lBencfit bp returning of tbe gccount., tlJat being onl! 
tntrniltil to PJebent IJifJ being cIJeateb, fo tbat 'tt~ nL1t to 
entitle but to info~m lJtm; 'tir& oull? to return a jull anti 
true a,count; not but tlJat it mal? be lebten, ann tbe i'ltng 
entitultll btfo~t: an'D 'ti~ no ~n,onb£nien't to tIJe ~ub~ 
jett, if tiJere tie no (ucb account returneil, fo~ if tJ)e SJDfficer 
iJilttain fo~ mo~e 'tartl}~ tlJan in ttrutb tlJere are, tl)e 
~ubject 1),,).1 a p~oper 1Remebr againfllJim. 

tlClJe lUng rufferfJ, \t1lJtn 11ieturn~ art not mabe of (ud) 
~utie~ a~ lJt oug})t to babe fo~ tlJt ~uppo~t of lJi~ ~ig~ 
ntt1]; anb becaute be i~ liable to be befraubeb tn tlJe ~a.; 
naging of l)i.t1 'Dutl?, i~ it reafouablt tl)at l)e lboul'D IGfe 
aU'! " 
a~ to \tllJat \Ua~ faib of tlJe l'ling',£i taliing bl? ~atte~ 

of· meco~'D: ·I'.irJ trut, if l}t bebtlt an 9}nlJeritance, ar& tn 
cafe of attatnber, it mutt lie br me,o~'D; but bere tlJe berF 
Wutr iS$ gibeR to !Jim bl? t!Je ~ct it felf, \UlJtclJ mafit.l1 a 
biffttent €afe. 

1f tlJe Bing lboul'D be Ceifen in 1{re of a great maar, 
h1biclJ lJappen~ to be tmp~obeb bl? lJt~ atenantfJ, anb tiJere ~ 
br I'.rtlJe~ become bue, it mat' bv a~ Il1tll fatil, tlJat be ft)aU 
babe no atl?tlJe£S witlJout 1Re,o~'D, a~ to fap bt OJall babe no 
l\}eartlJ~mone1? fo~ 'oufe~ newlp erecteb, wlJerebr lJts me­
benne tr& increaCe'D. fOJ \t1lJtclJ meafonr& 1u'Dgment \11a,6 

Curia. p~a1?tb fo~ ti)e )0efenbant, anb upon tiJe ~e,onn llrgtf~ 
ntent 1u'Dgment \lla~ giben acco:'Dtngl1:' fOJ bim, ~bat 
emptp l\}ouffSS are fubject ann liable to tbt~ ~u-tr. 

Afiry 
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Afiry rucrfos Ballard. 

I~ att llctioll of Trover anb Converfion fOl tlJe tallillg of Grants muft 
<u:oaI~, upott ~ot~<J5uiltl? pleallcn, tIle 3l Ufl? Counn a fpe~ be ta~en ac-

etal [ttvnitt. a!he <JJ:aCe \UG.£) thU/!i· viz. cordmg to 

J 
~j " p, common 

~bat one . R. 1rHl~ fetfen ttl fee of tlJe ~ano~ of We-Intendment. 
ficrly, ann being fo felfen., nil» ncmtfe aU tbe g@druagc~, ]ones.7 I • 

lLann~., 'C!I:enement£f anil $tttllitamentfl tbat lJc bab in tiJe 2 tevln~ 
faii) ~ano~ foz a qrerm of Wears to N. R. itt ttlbtciJ Wemife 1 

). 

tiJCt'l~ \lJa~ a m,ccital of it cJ5Jant of tbe Cain ~ano~, ~ef~ 
fua!Je~, 1Lanil~, ~£nelnent~, <!tommotl% anllMines, but ill 
tl)e J1eafe it felf to R. tije mrto~tl Mines wa~ left out. af~ 
tethHlrlHl tlJe llieberfion \l.hl~ fOUl to tlJe lSlaintiff Afhy, 
ann bt~ ~2iv£f bl! jE)ren curoUtn; anll at tbe ttirne of tlJt~ 
~emife ti}ere mere certain Mines of Coals open, ani) otlJer~ 
1lllJiciJ mere not tJjen opett; ani) tbe croat~ fo~ tubiciJ tuif; 
gaion of ~vobet was b~oug;lJt, tlJeve niggeil or tlJe l1effre 
in tlJofe Mines 1l1bt'b were not open at tlJe QItme of tl)e 
lL,eafe; ann ttllJetlJer i)e l)an ~otlJer fo to no, bJa~ tl)e ~ut~ 
fiton. 
~t \.tIa~ fa in, GrJjat \rIllen a ~atl t,..; ftifetl of ll,.,anl'J~ 

wlJerein tueve ave Mines Optn, anll otiJet~ not open, ann a 
lLeafe tfJ mane of tl}efe JL,ann£f in tlliJidJ tl)e ~ine~ are 
mentioneil ; 'ti~ no new ~ottrint to ral!, tljat tbe aofe Antea~ 
~tne£f {J)an not paf£f. ~en'~ cl5~ant£f muff: be tafietl ac~ 
cO~bing to ufnal ann comtnotl gjntenbtuent, ann ttJi)en: 
mo~b).1 mal! be fati.£)ueil, tbel! fball not be tlrainel.l fartlJet 
t!J8tl t!Jep ave generaUl! ufctJ, fo~ no biolent <!tontlructioll 
ff1aU be mallt to p~ejullice a Sj@an'£f 9jnl)erttance contra~ 
rp to tlJe plain ~eantng of t~e ~lOltl£f. 

g Mine t~ not v:opetlr fo caUeb "till tt t~ optneiJ, 'ti£f but 
a dIei" of ~oal~ befo~z; aniJ tIlis \1Ul£S tlJt ~pitlion of ntW 
)1o~il Coke in 10oillt, in lJi" Firfl: Inft. 54 b. \1,1lJtte be teU£f ') Co. ~2. 
U~, tlJat if a ~an nem~fe.£) lLann~ anti g@ine~, fome be~ ~l£der s 
ing apenell attn otlJtv~ not, tbe lLeiTre tUSr ure tbe ~ine£f R~1~:Abr.2~ 
opeuen, but lJatlJ no ~oU'ler to big t!Je unopeneil ~tnr~; Part 816. 
ann of tlJt£f ~piniott wa£f tiJe mlJole ctouvt: ann ~ut1i,e 
Twifden -faitt, ~iJat lJe line\tl no meaton \l.11Jl! ml' lLo~il 
Coke'% angle ~pittiotl monln not be a~ goon an £4utiJotit! 
a~ fitzherbert itt bir; Nat. Br. O~ tlJe Doctor anll Student. 

I piley lver:fus Turk. 

I ~ a mtit of cftvo~ upon a 1ungwcnt itt an infetio~ T. Jones 8r~ 
~outt the <frto" alTitrne1J ttla~ ,([bat tIle Gmg110" WhO 2 Lev. ~84. , ~ ,y ~ ~ , - AW"I t h &J What l~ adq 

tua~ lunge of t!je <JJ:Olttt, nin not fccetbe t!Je ~an~alltent mitted in J 

C c at Pleading. 
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Shall not be at anp 10atttl) ([burd], no~ file ant! <eertificate, fo tbat lJe 
affigned for \tla~ not ~al?O!; anll ~uilgment being gibetl againtl tiJe 
E~~~~. Sr. ~efenilant bcfo~e gim, it tt1~,~ tl.Jerefo~e Coram non J.udice, ! Levinz hIte ti)e <!tafe of Hatch anll NIchols, Roll. Abr. I Part n-. Er­
J84- tor 761. WlJere, upon a [[{tit of (frro~ blougl)t upon a 

9luilgment in an ~nferio~ ctourt, tlJe ffrro~ atIi{{neil \1Hl~, 
tbat tbe ~tile of tl)e <ltourt hla~ Curia tent' coranl J. S. Sc= 
nefchallo, t1llJo \llap not ~te\t1atlJ, ani) tl)at wa~ belO to be 
an cerro~ itl jfact. 

l5ut on tlJe otiJer ~iLJe it \na~ infiffeb, tlJat tlJi;1 Wtl" 
not cerro~, bec(tufe tlJe Sag of tte ~al'o~ 6Joultl not be 
boill a~ to ~trang£r~. atbe ~tatttte of 25 Car. 2. cap. 2. 

fOl p~ebenting of ~anger~ \l)iJtciJ mal' lJappen ftom ,l1?0" 
pifb mecufant~, lJifable~ tije ~artr wbo t~ not qualtfietl 
acco~bin~ to tl)e ~ct to l)olil an ®fiice, anti if be t~ecute 
tl)e {(uue afttrwari)~, upon <ltoluplatnt mabe, anll ([on:: 
binion, te tball fo~feit 500 1. fo tijat a~ to l)tmfelf, \.Ubat~ 
cbet lJe tiotiJ in bi~ 1lDffice i~ boiil; but it \Ua~ ueber tbe 
~ntent of tlJe get to \no~k a ~tfcbtef D~ [[{rong to ~tran~ 
ger~~ fo~ tlje JL,atu fabour~ bJl)at tfJ nene br one in rt:: 
puteil gutl)o~it1?: a~ if a 16ilbop be createtl, 1l.lbo upon a 
~~efentattotl tnatlr atllnit~ a 10arfon to a lBencficc, o~ 
coUate~ bl! )Lapfe, tlJr fo~met 15tllJop not being ilep~lbell 
D~ rentobeil; fuel) act~ are gooll, an1J not to be aboillell. 
ero. Eliz. 699. 

Cro.Car·97· )But all1uittitl!l it to be an cfrro~, it cannot now be af~ 
~ I fO• 260. fignetl fo~ fuell, becaufr tIje ~artie~ in 101eailing !Jabe 
TJ~~e:~~7 aUo\lleti tue ~~ocre1Jing~ to be gooil upon meeo~tI, allll 
. tlJete i£i gjub{j;mtnt againft t!Je ~efenlJant; but if lje ball 

bren taken upon tfJat 9lullgUtent, be tltiglJt babe b~ou~fJt 
an grtion of faUe 1mp~tfonment. 2. ero. 359. ero. Eliz. 320. 

Wild, 1ut'ttce: ~ou (ball not atrign tbat fo~ ffrro~ \tlbitIJ 
1'OU miggt l)abe plea1Jetl, efpeciaUr balling atunitteil it br 
~leatllng j anti one Mufgrave'~ <ltafe ma£i cttelY, t1liJtclJ \na~., 
'ClC:lJat tl)ere is an get of t0athament 1l.llJtclJ lal!~ a ~a); 
upon aU JL,a\t1'10~ocrening~, anti mahe£i tlJem boilY, if tl)e 
l1ttng'~ jE)ut1? be not paitl; anti it \tIas abjuilgeil, 'ClClJat -if 
tlJe Wut1? \tIas not paiil, but ailnlittell in 101ealltng, 1'0U 
fball not aftetwarbS alltbge tul)at befo~e \tla~ allmtttelY, 
viz. ~lJat tile jE)ut1? \lla~ not paiil. 

<Upon a ir~(rit of cerro~ in 10arlrament it cannot be ar~ 
figneb fo~ ffrrol, tl)at tljt <tlJief gJutUce of tlJe King'~-Bench 
ball .not taten tIJi~ ~atl) ; tIle fame miggt be aUo of a 
[[lrtt of (ftro~ in tlJc Exchequer-Chanlber, fo~ an ffrro~ in 

Sid.2S3' fact cannot be tl1ere aiTignen; but at tl1t laft tlJe ~utlJJ~ 
tuent tu8£i reberCeb: ~ee tl)e meafon~ tiJereof iJ1? tl)e <ltbt~f 
9Juftice Jones in !lis lllepo~t~, folio 8 I. 
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Blgginfon rverfus ,Martin. In C. B. 

I ~ 4111 gction: of arrefpar~ ann faUe 1mp~ironmrtlt, tbe If C,Jufebf 
. Wtfenilant juftiftes bp 10~ocef~ tlluing out of tl]e ([ourt A~10::POlh 

·of 'Varwick, upon a '1ullgment obtaineD tberc., ani) rct~ ~vit1;i~: ~hc 
fOHh, tlJat tlJere \tla~ a 10:atnt tlJere' tnterell in placito Juri(dit1ioJl~ 
tranfgre!Iionis, to tniJic:b tbe q)efennant appearell., fupcr (IUO th?' }~dg-. 
taliter proceffum fuit, tbat ]ungment \tHl,S gibt» a~uinfr ~~~~JL:fa~.~" 
lJitu, upon UllJiclJ lJe Ula~ tafiell anll inlp~ifoneLJ. an AdiOl;~ 

€lJe i31aintiff teplte~., 'Qtl)at tue <Jtaufe of actton bttJ \vill Ii~ 
I not ariCe mitbin tl)e :Jjutt.sllictiotl of tfJilt ~cmrt. here. 

tE:bt ''Defrnllant tejotn~, 'QrIlat tJJr -~laintiff i!5 nom e~ 
iloppeil to fap fo~ fo~ tlJat tlJe '®edatation tn tlJe jlnfcrio~ 
<Jrout't a~nintl tlJe nom ~latntiff., nill alieilge ttJe ([aufe of 
gction to bt infra Jurifdictionem of tiJe <tourt., to mf.JtcU be. 
plrall('il~ anil j}ullgment \l1as giben again!l lJt1l1! ~lje 
l01aintiff betnur~. 

Qtnll Newdigate, eerjeant, took (f~,eptiott~ to tfJe ~leao 
I. ·'QI.:t~ faill., a 10laillt \Ua~ rnteren in placito tranfgrcl1io- Ex parte 

nis, but Otis not Caiil h1l.Hlt i'lillll of Ql:refpaf~ tt \Ua~, wl)c:; Quer. 
t{Jer a claufum fregit, O~ otger 'Ql:tefpar~. 

2. 'qrt.£i faill., t!Jat tlJe iE>efetlilant appearcil fuper quo tali­
ter proccffum fuit, t!Jat ~ubgment ma~ gillen fOJ tbe ~lain~ 
tiff~ ann no Sj@entiotl \tla~ mallt of aul' Wrclaration ; anll Antea, 
tlJe 101ealling taliter proceifum eft in an j1nferio~ ([ourt, i~ 
not gannt 
. 3. ~!Je gJuffif(catton i!$ iU; becaufe tl)t 1nfetio~ <ltourt 
bail no lluri.£illittioll, anil (0 t!Je ~lo,reilings ate coram 
non Judice; fOJ tlJe 1f)laintiff tn lJt£$ meplication faitl], 
~iJat tl)t ~rerpaf~ fo~ UliJidJ tIle lRecoberl' 1l.la~ ball in 1 

tIle cJrourt of Warwick; tua~ bone at a 101ace out of tue ~~~h is~ 
~uri~llittion of tbe €onrt., wIJiclJ tbe Wefenllant lJatlJ aD:: era. jac •. 
mittell, br rell'ing on iJi~ ~lea bp Ulat? of CJ1;ftoppel. 184.' 

4. 1t llill not appear bl' m\Jat autbo~itr tlJe ~ourt at 
Warwick ma~ l)elb, mbetlJer bp <lrJ~ant o~ 10~cfc:ttption. 

3tbefe <ft,eption~ \nete anftuertb bl? ~erjeatlt Hopkins; Ex paw: 
anll 1ftrft, lJt failJ, t!Jat tlJe ~1t1inttff tl}cre fet~ fo~tlJ.,· tgat D~f. 
levavit quandam querelam in placito tranfgreffionis, WlJtclJ tua~ 
well enougb. 

~econlllp~ taliter proceffum fuit i~ tbt ruo~ter attn better 
[[tal' of 10leai)ln~~ anil tlJerefo:e in a Scire facias notl1ing 
t~ recitctJ but tile ~uilgmtnt: 'm:t~ ttuc, in a [[{tit of (fr:; 
tO~ tf)e wiloIe mcco;ll UlUtl be ret out, but tlJat i~ not nc" 
ceffarp bert~ 
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'[:Jjtrulr"t 'ti~ teo late nom to qucthotl tijc jJuri~tl:rtLon: 
(If tlJe j]nfertol ([ourt, after tlJe }0su!' i}8t(J ailtittUeo it 
beloUJ; 1)2 oug~t urll to babe plea1JrO to tlJe 9luti~t'liction~ 
but now is riloppcll br 9t~ own g,Onttttance ttcrc; ann 
fince :Juo~ment H3 giben upon it, 'dfj not now to be Que:: 
uioncti; but go\teber, tlJi$ being in tl)e <!tare of an £DfftJ · 

ccr, if it llJtlf5 out of tbe 1uriZDlctton, be is bounn to e~c 
ecute tl)e l2>~o,efz of tiJe ~outt, ann fo tiJi~ i~ a goon <f~~ 
cure fo~ lJitn. Dyer 61. lOCO. 77. 

lBut let tl)e ~!eailing~ be gooO o~ bab, if tlJe vccrara:: 
tic» lJCl't be ill, tlje ~lainttff cannot iJabe :Iuogment ; ann 
tlJat it toa~ Co, De fail) tfJat tbe mrlt alleilgtn an ~mp~t~ 
fonment generally, but tJJe Cil:ount an g]mp~ifonment donee 
be paill 5 1. lOS. wijiclJ iss bariant; anf.) tije 19~otfJonotarie~ 
faill, tlJat tte [[{rit ufen aUlla}?~ to mention donee, &c. 

Curia. 15ut tlJe ~ourt tuere aU of g)pinion, tfJat toe <!tount U1a~ 
mtU enouglJ, fo~ tlJere U'Hl£i no sl@atter tljerein containen 
mbtcb \l1a~ not tn ttJe ~rit; tl)e 9Jmp~ifonlnent tua£i tlJe 
Gifi (f tljt action, anO tlJe donee, &e. mtgf;Jt iJabe been giben 
in <lflltDcncc, bCCBure 'tt)l onlr an aggrabation anb a ~on::; 
fequence of tiJe 3Imp~ifonment, fo tlJat tlJe ~ount if$ not 
larger, but lno~e particular tllan tlJe Writ! anti a~ to 
to 'tiLmo firll cr;~Ctptionf$, tlJe <!tcurt tuaf$ alfo (If ®piniotT, 
ti)at tl;tre u;az no Wifhcultr in tlJem, o~ in tJje laft ~~~ 
ceptiotl, but t!JouglJt tlJt 101ea \ua~ \tieR tnOu~lJ a~ to tbore. 
gun tlJer aUo agrrei), tbat tIle ~ffice~ in tlJi~ ~afe mag to 
be ilifcijargei); fo~ ti)ougg tl)e ~~ocef~ be erroneou~, ret 
iJt iz to ober, ani) not to e~amine, 2 Cro. 3. \Veaver r:erfus 
Clifford: ~Ue great jZ)oubt in tbif$ ~afe l.1.18f$ upon tlJe 

Sid. 1)1. ~Iliri) ~~ception, 8f$ to tlJe l00int of g]Urt~1:Jiction"t anD 
Latch. 181. \t!bctJJer tlje otlJer Wefenbant, \U[JO ttSJ,l tbe l0laintiff be~ 

IOID, (bouU) be lilie1tlife 1:JtfclJargell, maf$ tye fJIlutftton. 
Con Lut gnb a~ to tlJat, tbe ([lJicf ~ufti,e, ann 'Vyndham, ~uatce, 
93S:9~8; were of ~piniotl, tlJat tf)i~ \t1a~ no goon 9l:ttliftcatiotl a~ 
IS68, IS69, to tbe ~laintiff below; fo~ if tl)e <!taufe of action nin a~ 

\ 1571• 2• rife untbout tfJe ~urt~btctton, of mIJiclJ !je t~ bounn to 
taJie ~oticr, tf]e t0lo,renin~J,l quoad IJim~ are aU coram non 
Judice, ann be cannot juftifr tne ferbtng of all}? ~~oceff$ ; 
fo tl)tlt if tlJC '(itrefpaf~ tua~ bone out of tIJe jJuri~i)iction 

I Yen. 369. of fbe ([Olltt"t tlJe ~tfennant below mal? b~ing an gction: 
tlQiainft tIle ~laintiff, ann i~ not conclullen lJetc br tbe 
~~ocretJing~ tbere, but- un1!' aUrnge tue ([aufe of -actiOll 
to arire out of tfJe g]urizniction; ann a~ to i)i,S being etlop~ 
pet) bp allluittin~ of tlJe 1urt~ilictton beloU', tl1at cantlot 
b~"t bee.finre an ~i)ntittan'e cannot gibe tIle ([ourt a 1«:: 
rt~tlirtlOtl 'U1lJtrc it i)all none o~tgtnaUp"t ani) fa be faii) it 
1tHl.!1 refolbc'O In one Squib',S ~afe, tn a fprctal tllerntct. 

2 ~e 
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~t tolJo rue~ in an j1nferio~ <[OUtt, i~ bounn at lJi~ l1)e~ 
rit to talte ~oti'c of toe 16onll£S ani) ]..,imitz of tUtlt 9lurif~ 
bittiot." ;, ~nlJ if tiJt ~artr after a [lerllltt belOln p~al'~ a I Ven.88. 
~~oijtbttton, anll ,a~ellge~ tl)at ti)e ,lJCourt ball no 1utif~ Can. Lut. 
bittion, a jt)~olJ[bttton tball be granteil; suo 'ti~ no <fftop~ IS67· 
13£1 t!)at 1)e lliil not taJie ~Obantage of it befo~e. 5 Roll. 
Abr. 145. 

lOut ]ulltce Atkins nnb Scroggs were of 8notycr ~pi:; 
tiion; ttj£r agteen~ tiJst tf an action bt b~ou~lJt ttl an tn~ 
fcriot ([ourt, if it be not fain to be infra JurifdiCtionenl Cu­
rix, tyel' tuouU, neber p~efume it to be t'o~ but ratgtr to 
be tDitiJout, if not aUellgen to be witlJlu tbe ~uri;511ttt!OtT, 
ann l)ere in tlJe 101ea, 'ti~ not tbemn at aU; fO tl)at a£S tte 
<!tafe aani)~ upon tlJe 101ea, tUe 10~ocrening£S are coram non 
Judice, ann tiJere t" no legal autlJo~itl' to warrant tl)em, 
anll br ([llnfequence tbe SlDfftcer ifj no mo~e to be e~cufen 
tunn tbe 10artl', becaufc aUo 'ti£s in tlJt ([are of a patti'u~ 
fat jJutH1nittton! anll fo it lJatb bren anjungen upon an 
(fl'cape b~ougiJt agatnff; an ®ftteer of an ~nferto~ ([ourt, 
tulJeretn tlJe ~laintiff lleelartil, ~!lat be bail b~ougbt an 
~ctiO!l upon a )Danb again! S. in tiJe 4tourt of Kingfiol1, 
ani) tbat lJe f;Jail ~ubgmtnt ann (J!;~ecutton, anll ti)e ~c~ 
fennant fuffereil iJim to eCeape; tfJi£s ~tclaration bill not 
,barge tbe Wefenilant, bceaufe tiJe )Bonil 1tlafj not aUengen 
to be maile infra JurifdiCtionem Curice j fo~ tlJouglJ fueb all 
~ction i~ tranuto~l? tn tt~ ~atute, ret tlJt ~:ccrebing£s in 
an infzrio~ ([ourt upon it are coram non Judice, if it borb 
not appear to be infra Jurifditl:ionem. I Roll. Abr. 809. tlJo'itl 
tbe ([afe of a gentral ~urt~llictioll it mtglJt be otlJerwife. 

'l6ut IJcrc tlJe lliejoinber botlJ belp tlJe ~lea; fo~ tlJe 
~lait1tiff babing replten tlJat tlJe ~refpaf~ \t.Hlf$ commit~ 
tell out of tfJe ~uti£Silittton, anll tlJe ~efenilant f;Jabiu(t 
tejainen tbat be ball aUen~ell til lJi~ ~eclatation below 
tlJat tbe ~rcfpaf£S m8£S bone tllitbtu tlJe ~uri~ilictton., 'ti~ 
nom aU one 19tea, ann tlJe ~laintiff l)atb confe[en it b}! 
i}if$ j0emurrer; fo tlJat in 1ttegarn it tua~ aHellgeil below 
anti ailmittctl tlJere, 'tiP a goon ~[ta: botb fa: ~fficet ant; lut. 93); 
10artl', anil tue ~laintifi cannot now tafte ~nbantage of 938, 1)68. 
tt~ but t!i concluilcn b1' lJt~ fo~met abmittance, ann it 
maU not be enquiteil no1\1 mbetlJer trut o~ falCe. , 

ann a£S to tlJt taliter proceifum fuit, tber aU beltt tt 'Well 2 Vent. 100,. 

enouglJ, ann tlHlt tlJere ma" no ~eceffttl' of fcUing out aU can, TJoncii 
, l1. 't;r'J('l' f I1r.t 1 29,18). tlje ~~oCrelltng£S yete a£S In a \W- nt 0 \IJ., rto~. Ante 102. 

gnn a~ to tiJe taft (jJ;~crption, 'ti~fain tlJat t!Je 113o~oU~Ij 
of Warwick its antiquus Bm'gus, ann tlJat tlJe <ltoutt if) lJclil 
ti)ere fecuudum Confuetudinem) wl)t!;U t~ men cnougt). 

Jones'fj 
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Jones's Cafe. 

Common- I~ \tla~ moben fo~ 11 Habeas Corpus fo~ one Jones, WIJo. b.1aJ,) 
Ple4J can- comntitttb to New-Pri{on bl' marrant from a,jJufttce of 
not grant ~eace, fo~ refufing to nifc:obet woo intru(fen tim witlJ 
Hllb.etlsgo!'- tOe fll~pin~ of tiJ£ Bep.s Ot a Qt::onbentitle, ann fo~ tlJat be 
:inl~C:f;s. ban bren intlruntental to tUe (ffcape of tJ)e 10~eadJer; be 

ma~ a~lieil bp ti)e jJuihc:e to gtbe ~eturit)? fo~ lJi~ !leon 
'.l5elJabiout, \tIlJic:b l)e aICo refufeLr, anti tijereupon \1.1a~ 
tommitten. 

~fJe <ltbtef gJulhce lJoubtcb tlJat 11 Habeas Corpus COUnl not 
bt granteb in ti)i~ <!rnfe, becaufe it wa~ a crimi~al ~aUfe 
of tuiJtcb tlJe <!tourt of Common-Pleas batb no gJun~OtctlOtl, 

Vaugb.IS7. anb tlJat fremeb to be tlJe ~piuton of lUP Jl.;o~n Coke, 2 Inll. 
2lnlt. H· 55. \lJbere lJe faitlJ~ it he~ fo: anp ~fficer o~ 10~ibtlegen 

10erfon of tlJe <ltourt. 
Mod ReP ~lJere are atJure ~O~t~ of Habeas Corpus's in tl)i~ <ltourt 
23'5· • one i~ ad refpondendum, tulJiclJ i~ fo: tlJt 101aintiff tubo i~ 

. a ~uito~ bere agatntl anp smlan in 1&~ifon, mlJo i~ to be 
bJDUgl)t tiJtreupon to tlJe :l6ar, anll remanllen if I)e cau=­
not gibe ~urette~. 

'<!eUcre tS$ anOtf)tr Habeas Corpus fo~ tlJe ~efennant ad fa­
ciend' & recipiend'; a!i to tlJi~, tbe fame gjuri!iLrtctton i~ bere 
a~ in ti)e <tourt of King',S-Bench; if a 10erfon be near tbe 
'<!eo\un~ bp tlJe <ltouree of tlJe ([ourt lje ulap be b~ouglJt 
IJtt1Jer to he clJargrll, anll tiJen tue Habeas Corpus i!i retur;:: 
nable immediate; but if lJe be remote, it tUUa tlJen bc rcs: 
turnable in tlJe <ltourt of a certain ~ap. tltlJcfe are the 
Habeas Corpus's tui)iclJ concern tlJe 9luri~Lrittion of tlJi~ 
([ourt, ann are tncioent ti)ereunto. 

'atl)ere is snotlJer wiJicb co"ccrn!i ~~ibilegt, mben tlJe 
~attp come~ ann fubjects fJimfelf to tbe <ltourt to l1e eitl}tr 
bailen o~ biecf)arneb, a~ tfJe ([rime i!i fo~ \UiJiclJ be narib~ 
'lJar~ell; ani) if be be p~ibtlegell, tlJi~ <!tourt mal? eramiue 
tbe crafr, anil bo lJilU lSigbt; if a p~ibate ~an be com;:: 
mittell fOl a criminal «faufe, 1\1e can erantluc tI)e ~at;:: 
ter, anb fenillJim back again. 15tfo~e ll\tng JanlCs'S$ lIidgtl 
tOet'c tua~ no Habeas Corpus, but recttei.'J a tf)~lbilcge, a~ ttl 
tbc <l.t'afe of 10~ibilege fOl an gtto~nep; fo tbat if tbif$ 
cn:ourt cannot rCtUrlll? mfJat tfJe 10artp cOlltplatn~, 'tt~ in 
bain fOl tlJe ~ubject to be PUt to tlJe ~rouble \tIIlen be 
tUUa be fent bach again; neitlJer can tl)erc be anl! lFai;:: 
lure of 1Uiltc:c .. becaufe lJe map applp {jimfelf to a P~Opt~ 
~ottrt: ~nn of t!Je faInt .®pinion tua~ Wyndham ann 
Scroggs. 

:l5ut 
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'l5ut 1tttlice Atkins \1la~ of anotl)er ®pinion, fo: l)e coulll 
fre no lliea1Dn 1tllJr tlJere (bouill not be a ll\tglJt to ,orne to 
tiJt~ <ltourt a~ \\leU ats to tl)c King'~-Bench. 

gnn tlJat Vaughan, Wild, anll Archer, 9Jutli,e~, mere of 
~pintot1, tlJat tiJi£S <!tourt mar grant a Habeas Corpus in 
ot!Jtt <!tafe~ bcfille£S tlJofe of ~Jibilcge. 

gfter\tlarll~ tl)c lD~ironer \Ua~ b~ottglJt to tfJ~ ~outt 
upon tlJi~ Habeas Corpus, but \Ua~ rtmanOtll, becaufe tlJif$ 
(]fourt wouin not take ~uretie~ fo~ lJi~ ([;ooll15elJabiour. 
a!l.Je <ltlJief 9lutl:ice faiil, t[;tJat 1l:llJen l)e maf$ not on tbe 
J.5encb., 1)e \t1ouln tahe ~uretie~ n~ a 9lullice of 10eace: 
gnll Monday, late ~econnatr, infoJmetJ lJim, t{Jat 1utlice 
Wild, \UiJtn f;1e fat In tl)i~ Cltourt, btll once talie fucb ~ure;; 
tie~ a~ a ]uUiice of ~tace. 

Anonymuso 

I~ 1tIa~ tl)e ~pinion gf tbe <tlJief ~utlice North, tbat in in Replevin 
a Replevin botlJ ~artle£S are grto~~, fo: tlJe oue Cues fo~ ~~h ue 

4!Damage~, anll tbe otlJer to I)abe tl)e <lrattle, anll tlJete on, 
tlJe 101ace is material; fo~ if tbe 101atntift aUellge~ tlJe 
atafiing a.t A. ann tUel? were talien at B. tlJe ~erennant 
mar pleatJ Non cepit modo & forma; but tlJen be can babe 
no metutn; fo~ if lJe tuouio babe a Retorn; habend', lJe 
mutt benl? tlJe -m:ahing \UlJere tl)e 101aintift fJatf;J la ill it; 
anll aUebge anotl)er ~tace in i)iS$ abo\.tl~F. 

Sir Osborn Rands rrverfus Tripp .. 

Tl!)~. ~laintift \Ua~ a ~obacconltl, anb fibeil neat N'ewtrial 
Guild-Hall, London j be mattitn tlJe ~auglJtct of tlJ£ granted. 

~eftni)ant, \1)1)0 \tla~ an g,ltJerman ill Hull, anll{JatJ 400 1. 
~o~tton mit1) 1)et; aftet tile ~arriage, tl)e ~efenllant 
fpolie mettil1? bcfole ~lJ~re [[titne1Tes, That if his Son-in-Law 
would procure hirnfelf to be Knighted, fo that his Daughter might 
be a Lady, he would then give him 20001. morc, and would 
pay 10001. Part thereof prefently upon fuch Knighthood, and the 
other 10001. within a Year after; (it being tntenilel) llllJtn 
tlJe l&latntif.f lboulll br ~t~ ~talie get a~ «fftatt fufiictent 
to Qualifl? {JIm fo~ t1)e ~tgnttr of a Iantgl.Jt.) 

fll:iJe ~on~in'1La\tl, lllitlJout acquainting tlJe 1gefentJantj 

bill about nine ~ontlJ£s after\natil~ ptocure lJimfdf to bt 
Jantgl]tci), ani) b~oulllJt an Alfulllpfit fo~ tlJe 2000 l~ wlJici) 

\l.nl~ 
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wa~ triell befo~e tlJe 4Cf)ief ~uth,e North at Guildhall, aoll 
tUe 31url! gabe 15 00 1. ~amagef5. 

ani) no\tl ~£rjeant Maynard moben fo~ a new ~rial 
upon tbe Affidavit of tt)e ~efennant, tlJat I)e ban founn out 
material [[lttne1ie~ finee tl)e arrial, anl) tfJat fuel) [[lit:: 
ne[e~ a~ be ijall rea~l' at tlJe ~rial CQu(1) not get into 
<!tOUtt, bee8uCe of tl)e great ~umu!t anb Wtfo~ller tlJere 
tuttI} a ~ultitune of ~eopIe, br meafon b.llJereof l.Jtss <!toun:: 
fel couln not be lJeatn from tlJe ~otfe, ani) ml)en tl)er of:: 
ferell to fpeall, were a~ often l)tlfetJ. 

r ~lJe <ltlJief ~uffice tlJougbt it U1a~ a i)arn d1erbitt, fo~ 
be \t1a~ not rlearlp fatt~fielJ tlJat tf)e ,g,r!rrement ma~ groll, 
it bein(t oulr fo~ [[tO~b~ mbicu wert fpolten tv tpc oli) 
~an tuljen ije bab but a \tleaJi gn.)emo~p; ann thereupon 
n new '(trial \llaf$ grantell, becaufe tl)e ~lJief gjufhct 
tlJougl)t it \Va~ fit fo to be. 

Basket ~erJus Basket. 

DisjunCtive DQf).5f}! upon a 16onb, \tlitlJ a aronbttion to 1ualie an 
Conditio!"!, ~lIuranee of an annuitp of 20 1. per Annum to tye 
d'ifce tart dS ~laintiff IDttbin fir ~ontiJ~ after tlje Weatb of M. B. 
by ~h~r8~1i_ ann if lJe refute \lllJen reQueftetJ bp tl)e ~lainhff, tiJefl to 
J?;ce,theother par 300 1. anb tf be fail in j&al?luellt tl)ercof, tl)e Jl)onil to 
Part (hall be fo~feiten. 
fo~~~~Pb;- ~lJe Wefennant pltatl~, tljat aU t!Je ~i~ ~ontl)~ be Ula~ 
the Obligor. a ~~ifoner at Morocco in Barbary, ann tl:)at after i)tp 1lir:: 
MOd. Rep. turn lJe requellen tl)t ~laintiff; anti to tlJt~ ~lca tUe tDc:: 
264. fennant bemurrell. 

gnll $-erjeant George Strode maintatneb tlJr Wemurrer. 
~be ~ucl1ion \l.la~, [[1!JctlJer tiJe ~latntiff, bp n£glectin~ 

to tenner a (!];~ant of tJje annutt1? to tlJt ~efennant, llatb 
not nifpenfeil \llitiJ tbe miJolt (lConbition"1 anll be belil 
tiJat tt \tla~ llitpenfen \tJitlJal, ani) tiJat no 1licqucil: being 
mane, tUe l130Uil couln not be fuen at tlJe ~ommon )l.,aw, 
anil tlJerefo~e tIle tliepUeation \tla~ ill. 
'«i~ notCo mud.) a llt~junttibe ~onllition to no onet!{Jing 

o~ anotiJer, but tlJe la ft ~laufe i~ a ~enaltp to info~,e tlJe 
ura; fo~ feeing tlJt attnuitr to be but 201. per Annum fo~ 
a lIAfe, anlll?£t tlJat 300 1. i~ to be paiil in cafe ti;at be not 
grantet), tlJifj p~obe~ it to be onlr a ll)enaHr, bccattft an:: 
nuttie,g at tlJe bigf)elt <1talttt art but at (figijt lPearf& ~ur:: 
ebaCe, tul}ereafj tlJi~ 1~ 1Fiftren !1?earit 10urrJ;Jafe, fo tlJnt 
tlJt 3001• couln ueber be intcnilen a~ a lllecompence fo~ t1Je 

4 an~ 
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llutt~; neltbtt couItJ tlJe 'DefcntJant potrrbll' fobc tlJe ~on~ 
ilition~ bccaufe tIle fame ~ime is ltntiteo boU) fo~ tlJc 
10arnlcnt of tUe 300 1. antJ granting of tUe annuitl', viz. 
mitt)ttl ~i~ ~ontlJS; antJ tge 191atntiff tJatlJ to tlJe ut:: 
moa ~ttue to tequetl: tlJe CJe~ccutlng tue <lll~ant, antJ tlJerc~ I Sand. 987, 
fOJc tUe otUer cannot par tlJC ~onel' befo~e. 

15ut taking tIlc ~arc to be, tbat ttJiS i~ a 4Oi~junttibe 
Cltonbition ; 1!£t fintc ([ontJitiolll1 ate al\tla~~ tnai)l~ ill ~a. 
boUt of tlJe ~bli{\Ol, tue ~otuer of <flection, eben ill futlJ 
<tafe~~ is left lJJIJoUr 111 lJitu; but acco~l»ing to fud) ~on~ 
ftructiot1~ a~ \11oul0 be ntail£ fo: tlJe ~laintitf, tue (!l;Lecs 
ticn i~ gonc from tlJe wefennant, ann left in tlJe ~bhgre; Wright ane! 
fo: if l;t bO not tequell tbe '1t:nnuitr ~ then tUe 300 1. is to Bull, PoHea. 
bt pain, an'/) tiJt~ i~ bircctlr agatnft tiJfl!htle~ of Wi~jull~ 
ctitlt <ltonbition~; antJ tuc (!tafe of If' Grceningham ani) Ewre" Cra. EI~ 
1~ eJP~er~ in ~Otllt llll)ere tl)e <ltonbition of a 160ntJ \Da~, 390, '539· 
itlJat if tlJe ~bligo~ nelibere]) to tbe ~laintiff €lJ:re 150nnp I Roll. Abr. 
br fuel) a ~ar, o~ gabe lJim fuel) a lRcl?afe of tiJZtn~ a~ ~~~h. 98. 
tl}e ~laintift'~ c(ounfellboull» attbire befo~e tbe fain ~al?, Gold~b.142,~ 
tl)at ttlen~ &c. 

~lJt ~efcnoant plean~ notbing as to the liDeliberr of 
tbt 15DntJ~, but faitb., tbat tue ~latntiff~ ([ounCel ab:: 
tife]) no 11ieleaft; anti upon a lE>cmurrer tlJi~ llla~ an:: 
jungeb fo~ tlJe 'DefentJatlt~ becuuCc in aU f)Dbligation~ 
witlJ a 10enaltl? tlJe (!l;ltction i$ al\l)al:'~ in tlJe ~bligo~; 
an]) tbi).1 being a ~i~junttibe <tontJitlOn, ttlcb ~art i~ 
lilielllife in bi~ (flection; fo~ if tue ~bligre O}oultJ not 
tennet tlJe meleaf~., t(Je otlJer t~ not bonni) to l»eliber tlJe 
13oni)~; antJ if lJe fboultJ tenber it~ tlJen tbe ®bligo~ mar 
ctti)er tlelitlet t,lJe :l5onb~ o~ eJe,ute tlJe lRelcafc, \.1.ll)tc!J be 
pIe-afetb. 4 H. 7· 4-
~f a ~an enter into 160ntJ \tlitlJ ClConllitiotl to marrp I Roll. Abr.' 

Jan~ bp fuel} a tear, antJ the ~bligre marrr btr btfo~t tl)t 455· 
~ap, tlJe <1Conllitioll iti fabell; but it t~ otiJet'Wife if a 
~ttan«et ban matrietJ bet befo:e tl)at ~a1? : titlJe gct of 
crr;ob~ ani) tlJc act of tlJe ®bligre~ in manl! ~afe9$ nifpcnfe 
1llitl} ~otl,/)itton~~ a~ 5 Co. 2 I. h. if a _atron be bountJ ill 
a )5on]) (:ontitioneb to reft~nlJt£) ~9urcb to A. itt aronftlJe~ 
ratton of a certain 1&cnfiotl agrrei) on, ani) tue ~arfon 
rcfufc~; tlJe ~ourt tua£) of ~plnion, ~tJat lJe neetJ not re~ 
fign till l1e \t1a~ fure of IliS 1genfion bl! ~retl, \t1~icJJ tl)el' 
beltJ otll\llt to bt urft ten'O~c'/) unto lJim,. 
~o a ~an eol.ltnant~ to grant furiJ 811 cftlate to fJi~ 

Ir[tife~ o~ to leabt lltr \Uo~tb fo mud) ~ouct' If tbe fur;; 
llibe lJim; if O)e bies befote iJim tlJe ([onl1ition t~ not 
b~olten~ tl}o' be bilJ not mafie fucb <l5~ant: ~tt tbt (.!tafe 
of Wartcn and White it \lla~ Iateft nnJungen in t!Je King'S- T. Jones 9) 

D d Bench, 1 L~vo 137· • 
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Bench, ti)at tui}ere Warren was innebten to Warner~ ann 
White became bounn mitb IJtm to pal' t~t g@oncl' befo~e 
tUe 25th ~ar of December tIletl ue~t following; but if be 
nin not pap it~ tU,lt t~tn Warren Ibotdn appear tlJt nt~t 
Hillary-~erln foUoUlutg to Warner'S$ action! \Varren nie~ af~ 
ter tlJe 25th of Decenlber~ but befo~e tbt aterlu; ani) it tlJa11 
b£li)~ tbat tIJe JOonil \Ua~ not fo~fettell, be,aufe tlJe ®b~ 

~~Ol. Abr. ligo~ ball (flection to llo eitljer ,tlJe one 0: tl)e otlJtr~ ann 
. dJe ~ttfo~mance of tlJe one becomtng tmpolTtble 111' tIle 

met of (01), t!Je ~bligation waS$ Cabell. 
Moor 645. :Jjf tiJe ([afe of Moor and Moorcomb, Cro. Eliz. 864. O)ouU' 

be objettell, bJIJere tbe ~on'Ottiotl of tfJe 150nll tna~~ ~lJat 
tbe ~eftnttant mOUu) i)cUbet to tlJe ~laintta a ~btp bt~ 
fo~e rut" a jfeatl~ 0: in :m>efault tl)treof pal' at tUe fame 
:!feaft f«cb a ~um a~ a 'm:l)irll 10erfon t!)ettt" nsmell 
fiJoul/) abjUi)ge; \l1l)icIJ 'ij:birll ~erfon appotnttil no ~ltm 
to be paiil., ani) rtt tbere it tua~ anjubgeil fo~ tue 10lain· 
tiff tlJat it bin not bifpenfe l.tlitlJ tbe wl)ole <tonilition. 

[[UJicl) <lCafe be agrreil to be )LaID, becaufe tbere tbe [tCl~ 
Iuation anil [[tOHI1 of tbr ~btp anil tf}e Sl@ontr to be paill 
\\U1" br tlJe appointmtnt of a ~trangtr; ann tue ([onilt~ 
tion being fo~ tbe 16enefit of tue ~eftni)ant, be i~ to p~o:: 
curt tlJe ~trnnger to tuafie an ltppointment tu!Jat ~um 
fbOllltJ bt paill, o~ to ileIibtr tbt <5ooil~~ otf)ertuift tfJt )Boni) 
irs fo~feiteil, anll bt batb e~p~tal! agrreb to bo tlJe one o~ 
t~e otl)er. 

15ut tbi~ i~ not lifie tbe ([afe at tbt 15ar, \tllJere 'ti~ not 
a ~tranger~ but tlJt ~bligre bimfelf t!Jat mull p~ocure 
tl)e «onbersn,e; fo: 'ti~ to be anbifell br lJi~ <ltounfel~ anb 

~ s Co. 23· to be bone at bt~ ctoff~; ani) tf)trefo~e in >I- Lamb'~ «afe if; 
\l1a~ lJeln~ ~lJnt if a ST@an be 110unil to gibe fucb a me~ 
leaCe befo~e fucb a wa1?'a~ tbe :Juilge of tbe 2lilmiraltr 
!ball ntrett; tlJere 'ti" no ~lea to far tlJst be atJPointen 
none., fo~ tIle ~Ui)ge being a S\tranger to tbe «onllitiotl~ 

J Ro]!. Abr. tIJt ~tftt1batlt i}j to appll' J)tutfelf to bim., tabing uniJer:: 4t,·:lt6L. taken to perfo~m it at I)i~ ~eril~ \llbtcf) 1~ tbt fame 1lie~ 
p aCl o. folution \l.JitlJ Moor'~ <lraft in Croke. 

~o tl)at be troll it fo~ a mult in aU ctafe~~ tbnt robert 
tlJe llct of $01), o~ of tlJe ~bligre., ntfclJargt~ tlJe g)blfgo~ 
front ont ~art of a 'Vi.sjunctibe ~bltgatiott, tlJat tbe '11ato 
ilirclJar~e £i Ilim of tbe otlJer; ann tiJerefo~e p~al!c]) :J]Ubg~ 
1uent fo~ tl)c ~efenbant. Dyer 361. 

Ex parte ~etjeant Pemberton contra. jt appear~ tba.t one ~lJitl~ 
Quer. (I~ tgt otljet nHl~ to be ilont in ti)i.g <!ra.fe; fo~ if tlJe ~lain~ 

tiff ilctnanllell ani) tenil~til all £tnnuttl'., tlJe a'\cfentJant 
. nnl~ to feal it; ann if bt lItil not trnller it:- tbcn hftcmtfe dje 
~£fennant \un£{ to no fontttbing~ viz. to pal! 300 1. ~o tijat 
tl)t 10laintift \tHl~ citber to !}abe tbt ~ilnuitr o~ tbeg@(ltler. 

5 ~c 
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~e agrrei.l, t!lJat \UiJtre tlJe £il)bIigo~ Ijatb tlJe <Jeiecttotl, if 
in fucIJ ([afe tijc g[)bligre lbaU miliuUt? Detertnine it, tlJat 
t~e )l;OIlD i~ tl)crebp i:ufc!Jar«cll. 

l13ut if a ~traltger tafie atna}! tye (flection, 'tf}l no Wif~ 
cbarge, fo~ in fueiJ <!Cafe tlJe other part i'Z) to be perfO~luei). 
~n tiJi£' ~are tlJe ~lalutiff !JatlJ ilone no \lJilfn! ~tt to l>z .. 

termitlt tbe ~ef£nllfult"~ <election; but aU U1:-;iclJ i~ PH' 
tenllell i~, tl)at be lJattJ not bone fontetf}int( neceffarp to be 
perfo~mell, \tJIJidJ i~, tl)at 1)e batlJ not maDe a ltlequctf. 

203 .. -

:l6ut bp 111~ SIl)luitTton tfJcteof~ tl)e ~ef()n!)ant'~ orrection 
i!S not tafien awap; fo~ tiJO~tglJ no 1Rrque{t nHi~ mane 
1tlitbin tl)e ~if ~ontlJ%, ret tiJe Wrfennant nti~!Jt I)an£: 
p:epaten a <J5lant of tbe :!tllluitp bttufdf, anti i)abe of" 
fetcil it to tije ~Iaintitf tuitlJin tiJe ~i:r illf}ontlH5, upon tUe 
faa Fart of t!Je Wap; ann if be {Jall tijU~ fet fo~tlJ lJi~ 
€afe, anb aUcll(Jcll, m:fJat tue ~latntiff mane no 1R('qneft~ 
no~ tenlletell ljtm a $~ant of tt;e annuitp to feal ~ tbi~ uni) 
bretl a goon ~erfO~lnatlCe of tlJe atonllition., fOJ lJe ban none 
tlJat tul)t£b \lJa~ ti)e ~ubaance., 1U1)icu tijoUfTlJ it Ula~ to 
be none at tlJe' ~Iaitltit1'~ ({barge, ret the ~cfel1t13nt uti UIJt 
babe bJouglJt an action fo~ Co ntutfJ ~onep b-p bim laill 
to tbe ([lfe of tbe otfJet; anil tIJe ([afe,~ put in tUe p~incipal 
<itafe in Moor 645· ate erPlcUr fo~ tlJe ~laintiff in tlJi~ 
<!tafe, 11ll)ere tl1e ]ungtttcnt mS}j., ttl)at if ti)cre be a ~ta~ 
tute ttlttb a ~efeaJance., to ntafie fliciJ C10nbzl?ante az tUe 
(]tounfel of tlJe ctonufre (ball ntreet., tue <Jro;rnifo~ luna P~C:: 
pate tlJe Cltonbcpanet, if tl)e otiJer notl) not; anll tfJcre i.s a 
(Jtafe put, '\1llJere a 't!C:btng \Da~ to be- none at tlJt Cltoftf$ of 
tile 101ainttff, ret tIle ~efenlJant llii) it at I)t~ own CltiJarge~ 
l.Dbitb be rccoberen of tlJe otl)er. 

North, crl)tef 9lulltct'3 aoll tbe 11ll)oIe <toutt wcre of eDpi~ JLldgment~ 
uion, tIJat tile It)l€a \lla~ goon, breanfe tue Wtfrnnant bai) 
toe )5ericfit of <flection., ani) tlJc 101aintiff not tnalifng tiJe 
:JficQuetl mitlJin tije ~i~ £@ontiJ~, t)an nifpenfeil \l)itLJ one 
~art of tbe ([olllJitton, anll tlJe )Law !JatiJ i:lifcijarzci.'J tlJc 
~efcnilant of tbe otlJcr 1l)att; ani) tl)ep rcl!c{) upon the 
<!raCe of Grenningham anb Ewre, \UtJicb thel! t;e!n to be goon 
)Law., anll t)u Q.lutlJo~itp e;p~ef~ tn tut bert? 10oint. 

]n tbi~ ~are tlJe tlDbhgre ma~ to no tlJe ura: get., viz. '(to 
mr~fie tiJc 1aequetl. mbere t!Je <[on1Jition i£) ungle, Conci~ 
lium non dedit advifamentu111 if$ a gron ~Iea to lliCciJargc tt)e 
t9rfenilant; fo bere tJje <ltonllition if$ but fingfe, llf$ to tbe 
~efenbant; fo: t!JougIJ it be Wi~junrt~bet ret tlJe ~lilin~ 
tiff l1atlJ talicn aIDap tbe JJ3encfit of fflection from tbe ~b~ 
11go~ of i:loin~ tl)e one', ani) tlJertf.o~e be Ibn!] be e~eurcn' 
front lloing tl}e otlJer. ' 

at~e ~leantng a~ aUetJgetJ bv tlJe <toullfel cf tl)e ~laitt~ 
D d ,~ ttff, 
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tiff, lllouHJ not babe bren a gOO1J ~trfo~mance of tf)e ([on~ 
bitton; fo~ if one be boun1J to ccube!' a~ tt)e ftounfel of tue 
otlJer O)ali alltltfe, ann iJe Ulalier; tbe <itonbel'ant£ iJimrelf, 
tlJi;S ifJ not fuet) a wren afj 1lJafj intenlleil bl! tiJC 11)artic~, 
anll fo no 10erfo~ntance of tlJe rtonilition. ' 

15ut lJo'rot1'ltt tbe Wefeu1Jatlt nreil not plca1J it, fo~ I)e i5l 
not bouuil fo to bo. 
~ete if tbe ~laintiff iJa1J rcquelhb tlJe ~caling; of fuclJ 

a <ID~ant of an annuit!', eben tbe Wtfentlant bnll )IAbertl 
ettlJer to e:retutc it, o~ to pal? tl)t 300 1. anll bllJere tlJc ct:: 
lectinn i~ on tlJe !IDbligoffj 10art, nettfJer tue aet Ol ~rglect 
of tlJc 1lDbligre lball tafie it awal? front l)itlt; fOt tt U10ulll 
be unteafonable tl)at tUe ~bligre O)oult» {Jabe I)ir; 4l:l)cice, 
ritl)cr to accept of tlJe 1Lnnuitl' o~ tge 300 1. \t1lJtn 'tis a 
ItnO\11n mule., ti)at all <ltonllittonfj tul)ere tlJere i~ a 1genaltl' 
in tue lBonll, are mane in !lfabouf, anll fo~ tlJt lBenefit of 
tbe ~bligo~, anll t[je 300 1. in tbts <[afe to lie paill upon 
tlJe lIiefufal of tbt Wefenllant to maftt fucb <ll)~nnt, i~ in 
tl)e ~aturt of a )penaltl? to enfo~,e lJim to tlo it. 

'([:lje p~il1cipal ([afe in Moor 645. 1ua~ agrrell to be JLatu~ 
but tlJe mule tlJett put UJa~ ncntetJ., afj not anequate to tl)e 
pzcfent ~afe; bJl)tclJ 1ua~, tunt if bp tlJe gct of <l5otJ, o~ of 
t!Je 19artl?, o~ tlnouglJ ~efault of a ~tranger, it vtcomefS 
intpofftble fo~ tge ~bligo~ to llo ont'QtlJing ttl a Wifjjunctibe 
<Itonbition, lJe i~ notblitlJilanlling bounn to bo tlJe otfJer. 

ttlJi~ i~ trut onll? a~ to tlJe laa ~afe, but not to tIle ~\t1o 
etrft; anll fO~ an gut!JOlitl', )f. Laughter'~ ~are 1tla~ full in: 
tbe ~otnt, m{Jtcl) i~, QL!Jat \t1Ilen a ([onOition conrdl~ oe 
~\t1o }!)art~ in tbe ~itljunettbe, anll botlJ arc potTtble at tbe 
~ilnt of tlJe 160nll maile, ann after\tJaril~ one brcomefj im", 
poffible bl! tfJe get of <ll)on, 0: of tlJe ~artl:l, tbc ~bligo~ i~ 
not bounll to petfo:m tIle otlJer ~art. 

gntl 9lullgment UHlfj giUttl fo~ tl)c ~efenbant. 

Sll1ith rverfus Tracy. In Banco Regis. 

Difhibution I~ a P:ouibitiotT, tUt Cltafe \Uaf,S! a gann 1Jie~ grntetfate~' 
1hall be e- babing (lLb:re l5~otfJer£s of tJ)£ [[{bole l6looi)., ann a 16~o~ 
quaIJy made ttJn~ ani) ~tti£r of tlJe ~alf l6lroil; ani) ebe SlIluethon \t1a~~ 
aCmh?lndgll thfe [([llJetl)cr tlj£l? O)all be allmittell to a ~itlribution in an 

I ren 0 1 "!":II"\ ,,) 
the Whole eqUtl ~eg;rre. 
and Half ~~. Holt argueil., ~lJat tlJel? tuert aU in requali Gradu, be" 
Blood. ,aufe btfo~e tfJt 'ltct of 'Ditltibtttton tbe ~~ninar!, tail 
~od. Rep. 10o\tlrt to C01Upel tl)e '1li)miniftratoJ to gtbt ani) aUot 1Fi.: 
]~~~S93. lial10o~tion~ to tIJe «fJiln~en of tl)e }E)eceaft1J out of lJ{~ 
I Vent·3 16. <fftate. ani) bl! tue ([ibtl llam, fuel) ~~obifion fS mane 
2 Lev. 173- fo~ tIle ~~iln~cn of t~e ~ntectate, tijat tte <!fScon.s> tulJicfl 

S £.itIJt~ 
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either t{Je 1f atlJcr o~ ~otl}er b~ougl.Jt to eaclJ otiJe~ at tlJe 
~arriilge~ WaU not remain to tl)e ~urbibo~, but tlJe mCe 
ani) ®ccupation of tbem ~nlp iluring lJ.,ife, fo~ tbz 10~o~ 
PCttl! no) bclon~ to ttJt ~lJtlnlen. 

JL)p tlJe ~tatutt of 2. I H. 8. c. 5. tIlt ®~ilinilrl! itJ to grant 
gnlltiniitration to tlJe ([[linom of tOe ~tlteftate, o~ to tbt 
ntrt of lJi~ l~in, o~ to botlJ, a~ bp lJi~ wtfcrctiotl {Je lball 
ttJink goon; anil in cafc ml)tre l)iber~ i0erfotl~ eta-im tue 
91Jtniniftratiotl a~ ne~tof Jain., wiJiel) be in caual Wegrre, 
tIle ~HJinarF 1~ap conultit allntinifl,ratton to wlJtciJ ~e 
pleafttb; anll IJt~ 190trter tuns not ab~tllgtll, but ratl:)er rc~ 
tnbeil br ti1i~ late grt, bp 1tllJtcIl 'ti~ enactcil, That jufi: and 22 & 23 
equal Dillribution thall be made amongfi: \Vife and Children, or Car. 2. 

next of Kin in equal Degree, or legally reprefenting their Stocks 
pro filo cuiqtte jure; anll tilt cIrlJilll~ett of t!)c l\}alf 15!OOtJ llO in 
tl)e <ltibillLaU1 lcgallp tep:cretlt tOe 1fat{}er., anll to fame 
~llrpofefS are e(1;retneiJ befo~e tl)e mtlclefS of tIle ([lbole 
'l6looiJ. 

'qriS no g)bjection to fa!?, qrbat btcaufe tIJe )law rejcctg 
tlJe $alf 151COi) a~ to ~nlJeritance~., tlJcrefo~t it will 1)0 tiJt 
fame a~ to ~errotlal <faatc~, betaufe fuel} ~aate1.l are not 
to be llttttluinelJ br tlJe <ltolUmOtl., but bp ttJe ~anon 0: <Itt=' 
bil JL,a\U., ann if fo., tl)e ~alf )51ron O)all conte itt fo~ \Oi1tri~ 
button, fo~ tlJt~ ltct of 10arltatnent contirm~ t!Jat )Law. 

Winnington, ~olicito: <If)encral, contra. 113e agrreb, ~JJa t 
befo~£ tlJt~ Qirt tUt ~alf 251COl) U1a~ to !Jabe equal ~hare 
of tlJe 1ntellate·~ (faste; but tlJat now tfJe {[)Jninarp \t)a~ 
compeUcil to mafic fucJJ ~Hl:ribution~ anll to (ucb ~erfon~ 
a~ bp tl)e ~tt i~ bitettcll, fo: lje bail not an SID~tgitlal10o\l)2r 
to grant allminillration in anl? <ltaCe tlJat lltil belong to 
tlJe ttentpO~aI <l1:ourt~, but it \l.hl~ giben to lJtlU bp tlJe jJth Sid·370,37I; 

lJulgence of ~:in,e~., not quatcnus a ~pit"itual ~erfoll. 
Henfioe'~ <!tafe., 9 Co. Bend!. lB. 

anb If 1)e bail not ~D\.Ucr III ant? crafe, be coulb not grant 
to 1t.l!Jom be pleafell. lOut ililmitting be couIll, lJi~ ~ower 
if$ now ab~ibcrtn br tlJt.:j ~tatutr, ano !Je cannot grant 
but to tl)e [[tife anil <ltfJtln~etl, o~ ne~t of lain in equal 
~e(ttre, o~ lrgaUp rttnerentin~ tl)eir ~tocrt~. 

~O\l.t fud) le~al 11iep~trentation tuna be accofoing to 
tlJe mulc~ of t!Je cIromluon, ann not of tbt <ltibil 'Laws fo~ 
if,tbere be 'm:mo latuful ~~otlJcr~ ann a lBaftarl) eigne, ani) 
a~uellion tboulil arire concerning t{Je IiDiftribution of an 
1nteilate'~ <fttatt, t{Je fubfequent ~arriage accoJlJitl(t to 
tiJc ~a\tJ in t{Je ~pirit1ta! ~ourt wouIlJ tnafie tbe lat~ 
ter lLegitimatr, ani) if Co, it legallRtp~efentatibt amongtl 
tl)enl; bu t tlJif5 <rOUtt wtU t1tbC~ aUoUl Dim fa to be. 

1.6ut 
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~nt. ;102. 

Jl)ut tb~ 4toutt were aU of £Dpinion, t!Jat itt tefpect of 
tlJt fatiJet tl)e 19a1f::lBlcon i~ a~ near a~ tbofe of tlJt [[{golf., 
anll tlJetefo~e tbel? are aU ahfie., anll Iball babe ~n equal 
~itItibutien; anll tlJat fuciJ ~ontltuctton fi)oulll be tl1alle 
of tbe ~tatutt a~ woulll be mort agreeable to tbe [[lin of 
tlJe bealllBerfou, if be ball lltbifen fJi~ <fftate bl' [[lil!; 
ani) it \tla~ not to be ituag;inell if fuclJ [[hU l)atJ bren 
lnatlt, but fometlJing monIll iJabe bren giben to tije att)i!~ 
lJ~en of tl)e ,alf~bJroD ! anti tl)erenpon a <!tonfultation 1Va~ 
grantttl. 

Anonymus. In C. B. 

FAux Judgment, viz. ~erjeaut Turner toot tlJi~ <!l!~ctJ.ltiOtl., 
tl)at tl)e 191aintiff tn tIlt <!tourt below batl lledareil 

ad damnum 20 1. tnlJtrea~ it not betng a <!tollrt of meCO~i), 
anll btlng fine Brevi, tlJe <!teurt couill not l)olll 'lea: of aUl? 
~llm aboue 40 s~ anll fo: tl)ill <!taufe tl)e 9luilgment tua~ 
reuetftb. 

DE 
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Termino Pafchre, 
Anno 29 Car. II. in Communi Banco. 

Southcot ~er:fus Stowe!' 

Intrat' Hill' 25 & 26 Car. II. Regis Rot. 130,-

I
~ a: ~pecial <rterbict in <ej£ctluent, tlJr (]tafe b.1a~~ The:' Covenant 
mas Southcot lJabing jjffue. '([;\110 ~on,:i, ~it Popham t~ (land 

ani) Wil1i~m, auo beitl~ f~ifell in jf¥t of a,1fattu caUeb ~~~dit dif­
Indyo, (tije 1Latlb~ nom ttl ~ue1hon) i)ti), upon tbe fers from a 

g@attiane of lJt~ £Ii)ca ~1ltl ~tt Popham, ,obena.nt to nanll Conveyance 
(eiCci) of tIJe falb f a~tn to tlJe (IIfe ,of tbe taii) ~tt Popham at the Com~ 
Southcot, ani) tbt $ett~ g@ale~ of bt~ lBollp on Margaret biZ M~~~R~: 
fmlife to b~ begotten; ani) fo~ want of rucb 9iffue, to tbe 226. 

~ett~ ~ale~ of tlJe (!tobenanto~; ani) fo~ U1.,nt of fuel) . 
~[ue., to lJt~ O\1ln riglJt ~etr£s fo~ ebet. 
~it Popham bai) 9JtIue begotten Oll lji~ [[life Margaret, 

~d-ward IJt~ ~on., anilfibe 7OauglJtrr$, ani) i)i£~. 
Thomas, tlJe <ll:obcnantol., lltt~. 
Edward bie~ tuitlJout ~aTue. 
gtli) hlbctuet t!Je jfibe WauglJtetp) a~ ~eir~ general of 

Thomas, o~ \VillialTI tlJeit [lncle., a~ ~pecial ,eir ~ale of 
~rhomas per formam Doni, O)aU inIJerit tiJis :llano, wa~ tbe 
~neftion. 
~U10 SlDbjectiotl~ mete matle againft tDe ~itle of Wi! .. 

liam, tlje (llnde : 
I. )5ecaufe bert i~ no e~Pler~ (!J;i'tate to Thomas tl)e <Iro~ Vaugh 49. 

llenantO~, fo~ 'ti~ limitei) to lJi~ ~eir~ ~ale~; t~e lnematu;: 
ilcr to bi~ omn rtglJt $eit~; fa tbat be lJabing no lfttate 
fo! 1Ltfe., tbe (!t{tste ~ail coulo not bt t~ecuteil in bttu, anll 
fo~ tl)at llttafOll William cannot talie up De~ccnt. 

2. ~e cannot talie bp 10utclJafe, fo~ IJe t~ to be ~eit of 
Thomas, ann ~eit g@alc, tJJe llituitation i~ fo; but lJe 
cannot be ~etr, fo~ ~t~ ~tbe ~ee,e5J are ll}ctr~t 
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Hob. 30. 

Cree Car. 
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1n gnftucr to \t1lJtclJ, thefe g[ertiotl~ \.Vert lain noUln : 
1. 'Qrbat in tlJi~ ([afe, Thomas tiJe ([obtnanto~ IJatlJ au 

€1tate fo~ )Gift bp 1mplicatton~ ann fo tlJt (lftlatc -~atl be:: 
tug (~tcuten in ljint, 'onle~ to William bp Wefcent, anD not 
br ~urcbafe; fo~ t~;ouglJ tl)e ([Obenanto~ bail neparten 
mttlJ lJt~ whole <fftate, ann limitcn no [lee to i)imfelf, pet 
be lJatlJ a lReberfion., beenufe iJe can babe no rigiJt $eit 
\l)lJi!e be if$ Iibtng: ann tberefo~t tl)c ~tatute of 27 H. 8. 
createf$ an dUe itl iJim till tlJe futurt ([lCe cometl) in eife, anil 
bp <Itonfequence tl)e rigl)t ~eir£s cannot tafie br 10urcbafe ; 
fo~ tubereuer tI)e ~eir talte£S br t0urclJafft, tIle anceao~ 
1UUft ilepart witt) lJtf$ mIlole 1fre, fo~ tui)ieiJ lReafon a ~£& 
cannot be ratfen up mSl' of ~urclJafc to a il@an'£s riglJt 
~eir~, l1r tue ~ante of $eir~, eitlJer bp <Itonbcpance of 
)L,anLl., o~ br mre o~ ~cbire, but it \Uo:li£i br ~ercent. 
J Infl:. 22 b. 

ann tl)at mre~ mat' atife bp 9JmpItcation bl' cJrobenant~ 
to tlaub feiien, tbe autl)o~itit~ are btrr plentUul. Moor 
284' I Co. 154. Lord Pagct'~ Cafe cit cd in the RcCtor of Ched­
dington'~ Cafe. Cra. Eliz. 321. I Roll. Rep. 239, 240, 317,438. 
Lane tz:er{zls Pannel. 

aun in tlJe ([are of Hodgkinfon aub Wood, tn a ~ebire 
tlJere 1l11~ tJ.)e fantt JLtmltatiotl a~ tlJi~. -arl)r <!tare \lla~~ 
'rhomas being (eifen in ~re, lJan ~[ue, Francis antt William, 
bp feberal <r1tnter~., ann bebifelJ JLann to Francis lJis e1belt 
~on fo: lLife, tlJen to tl)c ,etr~ ~ale£S of lJi~ 13onl'; au]) 
fOJ wefault of fuel} gjtrue, to tl)c n.ltir~ ~aleS of William,­
anb tlJt ~eirs i1@ales of tljeir lBonie~ fo~ tber; ann fo: t)t~ 
fault of fuel) 1trur, to tl)e mCe of tlJe rtglJt ~eir~ of tlJe 
~ebiro~; tIlen 11e mabe a lLta fc to William fo: 3 0 ~ear~, to 
to commence after lJi£S ~eatlJ, ann nte~: William enterg~ 
ann ~urrenilrr£S tl)i~ lLeafe to Francis, ttllJo enters ani) 
1nalie~ a )Leafc to tlJe Wefenbnnt, ano nie~ mitl)out lffut, 
anlJ \Villiam rnter~ anil malies a ]"eafe to tl;Je ~Iaintiff; it 
1l.lag anjungen fo~ William, becaufe l1e being ~tir ~alt of 
tile 150nr of tte ~ebifol, batt br tIJlS )Limit at ton an <f~ 
ftate;~aif, as br ~urtlJaCe~ ann tl)at tl)e 91n!Jeritance in 
~re~~implt nin not beft in Francis. 

2. jJf Thomas tilt ~obenanto~ flail no (f(fate e~ecutcb itt 
lJim., ret Willia?1-~t~ ~on in tlJi~ ~afe ~ap. tafte br \Uap 
of future ~p~111gtng illfe, becauf~ tbe JLtmttation of an 
<ftlate UpOll a ([obcllant to ilann feifen map be mane to 
commence after tlJe anceftof~ Wcatlj, fo~ t!Je ollJ ~etatl of 
tbt ~obenanto~ IS tnougil to ruppo~t it. 

-arl)ere is a great (Difference bct\l1ren a ftoffment to [tCe~, 
ann a (ltobenant to ftanb feifCi)., fo~ br tf}e 1ftoffluent tl)C 
Cfllate ifj t~tcut~i) p~eftntl!'. I Co. I J 4. iSetto~ of Chedding-
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ton'c; tafe! ~o if tfJere bt a 1feoffmcllt to A. fo~ lLife, me:: 
mainlltr to B. in :tfre, if A. refufe, B. lball enter p~tftntlp, 
becaufc tlJe 1fcotfo~ parttb blttlJ Ui11 wlJole <ftlare; but if 
tbiS lJan bre{i in ti)c ~afe of a (!];obcnant to Rani) feifen~ 
if A. u~n rcfufcll, ttJe <;!tobcnanto~ mouli) babe enjOl?eil it 
a~atn 'till after tije WeatlJ of A. br map of fp~itlging [tfe, 
Jibe tUt <!tare of Parfons ani) Willis. 2 Roll. Abr. 794. mbere 
a ~at1 ,obenant~ hlttlJ B. ti)at if Ije llotlJ not rnarrv, lJe 
hJi!l ftann fcifci) to tlJe dlfe of B. anil l)t~ ~cir~, B. llic$5 .. 
tiJc <ltobenanto~ notb not martl?; tbi~ (J]Cc ariCc~ a~ \Dtll 
to ti1C ~eit of B. a~ to B. Jjimfelf, if bt bail bren lining, 
ann be {ball fJabt tI;Je 'JJ..,anll in tlje ~aturt of a leerCtnt. 

lOut if William cannot taIte it ettl)er hp ~un;iJaft o~ br 
jF;efccnt, be mall talie it. 

3. Per formanl Doni a~ fpetial $tir to Thomas: arbi~ \!Caft 
wa~ tomparen to tfJat in Littleton, Sea. 23. ~f )l,anbf5 are 
ginn to a i1@an, ani) tIle ~ettfl ~emalc~ of IJi~ lBOLll', If 
tlJerc bt a ~on~ tl)t ~augbter i,; not $tir; but ret rue 
lbaU tafit it fo~ Volul1tas Donatoris, &c. 
~ ~o if )l,ani)~ arc ~iben to a S]@8tT, aull tDe 'cir~ ~al€p 

of l;i~ ')SOllt!, tlJe poungeft ~on ftJall lJabe it after tlJe 
~tat!J of tlJe eU,tff", leaning 1[u€ ollip ~augi)ter~, fo~ 
t!Jtfe arc ~ef(ent~ fecundum formam Doni. 
~o tn tlJi£i QI:afe tlJe (fftstt fltall btaen in Edward, anil 

tubeu be aiel) mitlJout ~lTut, it comt~ to \Villiam per for­
mam Doni. 

Objea. (!tbe ¢afe of Grefwold in 4 & 5 Ph. & Mari:r, Dyer, 
'15 6• frem~ to be e~lJ:ef~ againft t!Ji~ llDpinton, bJlJicIJ wa~, 
~bat Gtefwold \1la~ (eifen in 1fre, ann mane a <If)zant fo~ 
)lAfe, tbe litematniler to tIle $eir~ SJ@ale~ of lJt~ 'l)Oi)r~ tUr; 
lltc1uaini)et to bl~ own mtgJJt $etr~; be gai) 1ffue QIwo 
~on~, anil iliell; tlJe elnea ~on l)an jltTue a ~aunbter, 
anti biel1; ani) if tlJr Waugbter o~ bcr illude mouln babe 
tbt 'JJ..,ani), ma~ tl)e S!Ilueffiotl ttl tIlat (ltafe: g:nll it \tla~ 
atljUi1gcb, tlJat tlJe lLimitation of tlJc 1liemainber \11a~ bOll), 
becaufe Grefwold couUt not malic lJi~ rtglJt ~cir a ~ur~ Po!1ea' 
'bafet~ \l.Jitbout nepart(ng \UitJ) tt;e tul)oIt 1fre; ann tllete~ Brirtatn dml 
fo~e Sj]uilgment \l.Js~ gibtn againR tI)e fpettaI Weir in ~ail Charnock. 
fo~ tte ,ei~ $clleral, \DlJtclJ \t1a~ tUe ~augbter. 

Anlw. abmit tlJat €afe to bt lLa\U, (pet tile 1utJge~ 
ttere ntfftteil itl tt)eir 1Ctgument~) 'ti~ not bite tbi~ at 
15ar, fo~ tlJat <;!tafe \\lag not upon a (!Cobenant to Rann 
feifei.l, but upon a ~ren inllenttl), anil fo a <!l:onbel'ance 
at the Q!omluon )lam! 15ut fo~ an autlJo:itl? in tlJt ~oillt, 
tur ~aft of Pybus ann Mitford tua~ citeil ani) relie1l on, ., 
1ll1)tcJj wa)l Trio •. 24 Car. 2. Rot. 703. atljlJi)getJ br Hale (!tbief ~~~. Rep. 

. . E e lulUte, 1 Ven. 3720 
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jjuthce, Rainsford ann Wild; but ~uat,e Twifden \tJa~ of a 
contrall? sIDpinton. 
~erjeant Stroud, \.Ul)o argUttl Oil tl)e ot!]e~ ~tbe, matle 

~1J~re J9oit1t~! 
J. [[1betlJer tlJi~ Jl,imttation be groi) in it~ QCreatiotl. 
2. g)f tiJe ~aate arail be \\leU e~ecutell in Thomas tijc 

€Obenanto~: / 
3. ~f it be !Troll ani) bleU e~ecuteb, wbetJ;er tnl)eu Edward 

bien blitijout ~1Tue, tJ)t mi)olc <faate ~atl ).t1a~ not fpent '1 

J. gnb a,:s to tl,Je fita t0oint, bt lJelb tl]at tlJi~ )lAmita~ 
tion to tl.Je $etr~ ~ale~ of Thomas, 'tlla~ boill in tile ~rea:: 
tion., becaufe a Sj@an cannot mafit lJimfeU 0: bi~ OWll 
tiglJt ~eit a 10utclJafer, unlef~ I)e wtU part nitlJ tlJt 
1llIJolr <ttlate tn 1rre. Dyer, 309. h. 
~f A. bein~ Ceifeb tn .:fFre, malie~ a J!..,eafe fo~ )l.,ife to B. 

tbe mt,uainlJt~ to bimfdf fo~ lPeat~, tlJi~ tRemainber i~ 
bOlb; fo if it bail bren to Ijitufelf fo~ JL.tfe, becaufe. be !JatfJ 
an <tftate ttl fee, anb fJe cannot teferbe to lJimfelf aleC::: 
ftr QJ;ftate tl}an iJe !Jao befo~e. 42 Aff. 2. 

j]f ~ (Jibe )Lanb~ to A. fo~ )Ltfe, tlJe memain~tr to m1! 
(elf fo~ )Ltfe, tile 1Llemainber tn fre to B. after tlJe teeatlJ 
of A. in tfJt~ (taCt B. (ball ruter, fo: tIJe lliemainlltt to me 
hUl~ boib. I H. 5. 8. 42 Edw. 3. 5. Bro. Efiate 96. Dyer 69 b. 

'arts true, tlJe ~are~ art put at tbe (!tommon )Lam, but 
tlJe ~tatute of [lre~ malie~ no alteration; fD~ acco~nin~ 
to tbe lliultts laitJ bomn itl Chudleigh'~ ~are, bp m! )l.,o~il 
~lJtef ~naice Popham. I Co. 138. 

J. ~re~ 8rt Obiou,S, ano fo tIle lLaw miU not fabour tbem: 
2.. it mult at (JIommonl!.tatu OJall not be b~olie to bett all 

mce, anll tlJe ([lfe~ lJert cannot bea l.1.1ttJJout b~eafiing of 
a muir in 1Lauh 

3· [lfe~ are raiftb fo p~tbatel1?, tl)at f]e hllJo tafie~ tbem 
mat' not ittlotu bJljen tl}ep betl, atii) f01 tl)at meafon tl)e'~ 
are not to bt faboureo. 

4· ~be ~tatute annet~~ botfJ tlJe ~olTetrion anb tlJt 
<Ilfe togetl)er, a~ tlJt~ belt anb lJebett botu togetlJer. Moor 
713. 2 Co. 91. Co. Lit. ~2'O Moor 284: 

2. gts to tlJe fecotlil ~oillt, tlJe <fCfate t~ not t~ecutttJ itt 
Thomas, anb tlJtrefote William cannot talie it ill' ~£fcent ; 
~eit~ of IJt~ lBoi)l'" 0: $eirts male, ate groi) [[tO~b~ of )lA~ 
mitation to take ilr Purchafe from a ~tra.nger., but not 
from an ancetlol, fO~ tiJere be OJall talie ill' WeCcent, ani) 
fo: tbi~ tbere i~ an autbotitl'. Co. Lit. 26. b. John bail jJr~ 
fue bp IJt~ m[ttfe Roberga, Robert anti Mawd: John iltc~ .. 
Michael gabe lLantJ11 to Roberga, anb to tlJe ~etr~ of iJer 
J1Ju~banil Oll f}er 'J6o~r begotten; Roberga ill tlJi~ <[afe ban 
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but an ~llate fo~ llAfe .. fo~ tlJe fee~~ail befttlJ in Robert, 
anll tnlJcn be biElI 1Ditllout ~lIue, bi~ $-ifter IVlawd 1Ua£S 
flCrnant til ~ail per formanl Doni, anll in a Formcdon (be 
countell a~ ~ctr to Robert, \ubtcu tbe tuaz not.. uCitbet 
hlaf) tbe ~ctr to ber 1{atlJer at tl)t atime of tile <l5ift, pet it 
\Ua~ veIlI gOOll; fo~ tue mo~l)~, viz. Heirs of the Body of the 
Father, \t)trc mo~lI~ of Purchafe in tlJi~ <!tare. 

gjf tlJerefo~e no [lfe fo~ Jl.,ife bttlell in 'rhcilllas, tlJen 'Yil­
liam cannot talie bp Wefcent. Dyer 156• Co. Lit. 22. Hob. 3 I. 
Dyer 309. I Co. 154. )!.,O~n Paget'~ Cltafe, citeD in Hob. 151. 

3· 'fleo tlJe tbirtJ li'oint, antuitting botu tt)e fo~ntcr to be 
againfl: bitu, vet fince Edward i~ neaO wit~out ltruc, tlJe 
ceaatt '(!tail i~ fpent. 

13ut tlJe mlJole Cltourt mztt of ~pinion; tlJat 'Villi<:lm Judgmetif; 
tboulll inl)erit tIJiS5 JL,antJ in ~uca{on; fo~ tijougb at tlJe 
~ommon lLam a ~an cannot be Wono~ anb woner, \tlitlJ~ 
out tlJt 10art \tlitlJ tlJe \.tl!Jole <fft:ate:t pet 'ti~ otlJet\lJir~' 
upon a <l1:obenant to flanll fdfell to d1re~! gull if anr otl)e~ 
<ltontlruction: lboulb bt nlslle, manp ~ettlelnent£s moun, 
be tballeu, in \tlQicl) notbing \1.1a~ mO~t ufuat rtoltl, tl)an 
to cobenant to llanb feifen to t~e mee of I)tmfelf, anb tbe 
'eir~ ~alr~ of 1J1~ 15 0 lit" &c. . ' 

~lJer aU sgrrell aUa, t!tlJat tl)e ClI:ffatt bein~ mell limitelY; 
William fiJoulb talte per formaJll Doni, aS5 fpedal t~eir, fot 
Voluntas Donatoris in Charta manifefie expreffa obfcrvetur; anil 
,'dS5 appartnt Thomas inttllbcb tlJat William OJoulb babe It, . 
o~ elft t~e )Limitation tol)i~ ~eir~ i1@ale~ i}an been nreb~ 
lef~. 
~o tlJat taltittg it fOl nrantell, t~at t~e,cfaate ~ail once 

l>efteb iS5 not fpent br iJi~ bring mitlJout ~tIue, but it 
'Olne~ to Willianl br ~ef,ent:t attn not a~ a Purchafer, fot 
(0 be coulll not talie tt, becaufe lle i~ not l!)cir, anll 'tin 
ThOInas be neab tuitbout :]Jffue, tIle ~atl cannot be fpent, 
fo tf)ere \.tla~ no ii'iffic'ult~ in tl1at ~oint. , 

gnb tbtv. bell) tbe ~pinton~ of Dyer anb .S~unders in Cref~ 
wold'~ <[are tp be goon JL,a\tl, mbo Weft lItUtbCil from the 
odJcr 1uaice~, but tbcp noubttLJ of Pybus anlJ l\litford'~ 
Cltafc, 1D!Jrtber it \1la~ )Gam o~ not; tlJcl' lIoubteil alro, \DUt:: 
tbcr bp anp ~on{fturtion Thomas coulD bc faill to lJabe all 
<tffste fo~ lLtfe bp ~mpli,ation; tl)ep lloubtCli alro of tlJe 
tp~inglng, [tfe, bu~ tlJep bell) tuat tbt~ lLilnit~tton wasS 
goon in tt~ ~teatton, ann 9lubgmcnt wa,S gtbtll a,co~: 
ilinglp. 

Cock'" 
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Cockram Executor ruerfos Welby. 

Statute of I ~ Webt., tbe ~laillttff l1edarel1, ttlJat bi~ ~eftato~ re~ 
Limitations (Obere]) a ~u'llgln~nt in tlJt~ ~OUtt, upon \tJbicb i:)t {"uti) 
I1bf p~ead- out a Fieri facias, mlJtcl) lJe tJelaberctJ to tbc WeftntJant bt~ 
~he~i' :Vho ing ~~lettff of Lincoln, anti tlJetcupon tb~ fain ~lJcriff rt~ 
levied Mo- tUtnCn Fieri feci, but tiJat be lJatb not paIn ti)e ~onel? to 
~1~Y by Pi' tiJe ~laintia, per quod ACtio accrevit, &c. 
f.1. yand f.c '(!ClJe Wcfennant p!eabCtJ tbe Statute of Limitations, to tufJidJ 
~od~r~:;.~. tiJe ~laintiff bell~urtetl. , 
era. Car, aun tl)e illuefl:lon \tla~, [[1iJetlJtt tlJi~ actIon \l.la~ bsrelr 
'1-97· groun~cLJ on tue ~onttacr, o~ \l.1lJet~tt it l)an a ::ffounna~ 

tion upon ~attet of Record 2 
gj f Oll tur <!ton tta tt onlt'., t!len tIle ~tatute of 2 I Jacobi 

cap. I 6. t~ a goon t0ltd to bat tlJc 101aintttf of IJt~ attioll, 
tulJiciJ enart~, That all Actions of Debt, grounded upon any 
Lending or ContraCt, without Specialty, fhall be brought within 
Six Y cars next after the Caufe of Action doth accrew; ann ttl 
tlJi~ ~afe Jaine l1?ear~ batJ palfeb. 

:l5ut if it be gtounllrn upon ~atttt of me,o~lJ, t{lat t~ 
a ~p£cialtr, anll t~en tl)e ~tatute i~ no )l)ar. 

~erjrant Barrel beI13 tlJi~ to be a Wtbt upon a <lrontract 
1llitlJout ~pecialtr, fo~ tulJcn tbe ~lJeriff ban lebietJ tlJe 
~onel', tIle aerion t£are~ agatnff tbe 10artt', ann ti)en tlJe 
l1ato cteate~ a <ltonttact, ani) malie~ binI 'O£bto~, a~ it 1,S 
in tte <lJ:afe of a '([aUer lJeliberel1 to a ~tlftomtt. 

:Jlt lie~ again! un (f~Ctuto~, \Unere tbe action: arife~ 
quafi ex ContraCtu, UJlJtclJ it mouli) not tJo if it Dill not ;triCe 
ex ~/ralcficio, 8£i III tlJe Q!:afe of Devafiavit. 

''flLi~ true., tile 1ubgmcnt rHoberetJ bp tIle ttellato~, ifj 
now ret fo~tlJ br tlJr 1l}laiutitf QB~Ctuto~, but that i~ not 
tac ([5~onll7.l but onlp an 1nilucenlcIlt to tlJt attion, fo~ tlJc 
~hlintiff couln not babe pleanftJ nul tiel Record, fo that 
~ti% tbC 1Uret lRtceibing tlJe ~onep wlJiclJ tb~lrgpp tile lOe.: 
fctluant~ ani) not Virtute Officii upon a faIfe mcturn; fo: 
upon tije laeCtlpt of tOe £@oner l)e i!$ become vtbtD~., 
'hll}cti)er tlJe [[lrit be t~turnen 0: not, anll the 'Jtaw iU1:: 
ntrbiatcIr create$ a <!1:cntract; ani) <[ontract~in 'Jlaul are 
8f.l m:ucl) wttiJin tilt ~tatute, a~ actual Q[olltratt~ lnrttle 
DftUJren tlJt ~artir~t 
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au \DlJ.clJ \lJa~ anmitttn on tIle otl)er ~ille; but it \Das 
fain, tlJat tlJts <ltontract in JL,am \1)(1£$ tlJietlr grounllell 
upon tlJe meto~b, anll compaten it to tl)e CJrafe of Attornies 
Fees, tnlJtelJ lJatlJ bren alljungetJ uot to bt \l1itI)in tt;e ~t~ 
tutt, tl}oUgl) it bt quafi ex ContraCtu, beeaufe it bepenblS 
upon ~atter of meco~b. Roll'~ Abridg. tit. Debtl 598• pl. 17. 

gub after\1.1arb~ in Michaelmas-Term folloming, bp tlJe 
~pinton~ of tIle <ltlJief j]ulttce, Wyndham ann Atkins, ]U:: 
fli,e~, it \l1a~ lJelb tlJat tlJts <tafe \l1a~ not \\litl)in tlJe 
~tatutr, bec8ufe tUr '!ction \l1a~ b~oug~t agatnlt tbe We~ 
fenllant a~ an 11Dffi eel', tubo aeteb bp ll£rtue of an cf~ecu:: 
tton; in \tIlJttl) (Jl:'afe tlJe )La\tl nill create no ([ontrstt, ann 
tbst lJere \lla~ a Utrong boue, fo~ \tllJiclJ t!Je ~latntiff bab 
talten a p~oper memebr, ann tlJerefo~e O)oulll not be bat':: 
ren br tlJi~ ~tatute. 

Sjultitt Scroggs \1.1a~ of a contrarr ~ptnlon ; fOJ lJt faitr~ 
:3lf auotbrr receiilell g@oner to {liS [lfe bue upon 16onb~ 
tlJe 1!teceipt mafie~ tlJe 10artp fubject to tl)e action, ann to 
it$ witlJin t!Jt ~tatute. 

'l5ttt br the ~ptnion~ of tbe otl)er 9Juaice~, ~ubgment 
UH1~ gibe" fo~ tlJe t01aiutiff • 

.Nlajor ~erfus Grigg. In Banco Regis. 

T l1J(f ~laiutiff b~ouglJt an 'l(ction~ fo~ tlJ4t tfJe 'De~ Covenant 
fennant Non indempnem confervavit ipfum de &concer- Hto fave, r. 

O ., . d 1 r. r. d £' arm els ncnte ccupatlOn quorun am c aUlorum, &c. lecun um rormam and the' 
Agreamenti, flull fet~ fo~clJ a "Dtfturbance bl' one wlJo COtn~ Plaintiff 
mencetJ a ~uit sgaintl l1im in Cucb a 'Ql:erm Concerncnte fe~s fO.rth no 
occupation' clauforum pr.:ed', but botll not fet fo~tlJ tlJat ti1t ~J.t(~e It; the 

~etfon fuin~ batJ anl! atlUr, UlUict) (it 1l.la~ faib) ouglJt g~od:f~~; 
to {Jane bren fiJewt1; a~ if a g{9an mahes a )Lcafe fo~ Verdiet. 
~ear~., aun ,obenant~ fo~ Quiet .<lrnjoflltCnt., ill an ~ction Cro. EIiz. 
b~ouglJt bl! t}Je 'Jl,etTre upon tl1at cJl:obenant, it ntu!";; bl'9 14' 
Il)C\Ull tijat tlJere \Das a lamful ~itle tn tlJe t0erfon 1t1IJo ~Ir~'l:~' 
tJifturbri)., o~ elfe tilt llrtion \Dill not lie. Va~gh.I·20, 

lBut tlJis being- after a d1trnitt~ anti tlJe tBlaintiff fet~ ~21 
tina fonb in Ilia q)celaratio1J., tliat tIle Willurber teeo UlddRl78. 
bereil per Judicium Curi.:e, tbe <Irourt nom \l)ere all of ~Pt~ 66°· ere 
nion tI.J~ .. t j)ungtnent O)ouln be gibC» fo~ t~e ~laintiff. . 

Taylor 
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Taylor roerfus Baker. 

Payment to T,ar; <tafe \Ua~, viz. g sJl9an being in cf~ecut{otJ~ tJ~tIJ 
the Madhal artunUl! par rlje g@oner to tUe ~ar(lJal., fo~ \UlJtclJ 
rllo Dif'- be ma~ intp:ifonctJ, anl! tlJereupon \11a~ bifcbargcn; anil' 
~h~ap1~i~~itl mijetiJcr bt .youin par it a~aitJ ~o tlJt ~Iaintiff upon a fe~ 
at whofe conn <f~ecutlon, UH1,S tbe ~ueftton. 
Suit the De- .,' 
fc:ndant was Sanders arguen, tlJat lJe (bouln not pal? it again; be catb, 
:ro~xecu- ~i}i~ ~are \Ua~ nrber anjubgcb, ann tlJerefo~e coullJ p~o~ 
T.J~nes97' lluce tlO autbo~itr in 100int to tuarrant lJi's SlDpinion, but 
2 Lev. 203' ~araUel <eafe~ tUere mere manr. 

g~ if tiJe ~lJeriff talie <l3con~ tn ~~ecution br bcrtue of 
a Fieri Facias, \UlJetlJer lJe frU~ tlJem o~ not, -ret being 
talien from tl)e ~artr aga-tnll wlJom tlJe <f~ecutio" \Ua~ 
fuen, l)e fiJaU pleab tlJat ~aliing in Wifcf)arge of lJimfclf., 
anlJ !ball not be liablt to a feconlJ €~e,ution, tlJouglJ 
tIle ~lJeriff lJatlJ not retllrnelJ tlJe [{lrit; anb tlJe :meafon 
i~., becaufe tUe ~efetlbant cannot abotlJ tUe <f~ecutiotJ, 
anll IJe moullJ tlJerefo~e lie itl a berl? balJ ~onlJitiotl if lJe 
\Ua~ to be cl}argetl, tf)e reconb ~ime. 

gnll if tlJe ~l)ertff lboulb bie after, ,tlJe <l!)rob~ are talteu 
in cf~ecutton, lJi~ (!J;~ecuto:~ att Uable to tUt 1&1aillttff to 
fati)3fr tlJe qz,ebt, fo~ tl)cr gabe pailJ pro quo, anlJ 'tt~ ttl 
~atlltr of a ([ontract ratfelJ bl? )Lam. 

:151' tte [[to~b~ of tue Capias ad Satisfaciend' it botlJ appear, 
tlJat tlJe i0tfign of tlJ'at [[{rit i}l to rnfotte tbe 10arnlent 
of tl)e webt bp tbe ~mpti!onment of tlJe 1gefenllant: ~l)e 
~lJeriff tl1etrllpOtl return~, tl)at lJt l)atb tallen tlje lBObl\ 
anll tlJat tJJe ~efentlant UatlJ'pailJ tl)e ~ontl? to bim., fo~ 
Uli)ic!) llieafon l)e llifcl)argen fJim; ann fo~ tJJi~ meturn lJc 
'h1a~ aluerccn, not becaufe br ntrcllargell tlJe ~artf, but 
be~aure be bab not b~ouglJt tlJe ~oner into tlJr <!Court; 
fo~ tiJe l1am ueber intenbtll tlJat-a~au lboullJbe ltcpt ill 
~t ifon aftet lJr I)an pailJ tlJe i0ebt. 

9\n fIJi!) ([afe tlJe teefenbant can !Jabe no lRcmell~ to 
rrcober it again of tlJt ~arlbal, becaufe it \tla~ not a bare 
~al'nlCllt to bim, but to pa~ it ober again to tbe l01ain~ 
tiff, anll Uliewi£e in <lronunetation tllat be moulb be ilif,; 
tbargell front lJi£S ~mp~ifonmtnt. - -

1f it (boulll be objcctell bl? t!Je ~at(baU, tlJnt tl)c ~laitt~ 
tiff batb an artion of <ffcape againft l)itn, anlJ lilie\Uife 
Dr tIJe ~laintiff.. tbat be bill not malic tbe <l5aoIer lji~ 
~tcwatil o~ 15ailiff to recetbe tiS ~oner. 

Anfw. 
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in <f~ecution; aUll it manli) be berr baril, t!Jat \DlJt" tlJt 
10~ifoncr \DiU lap bomn lJi~ Waner tn ~if,ijt;rge of tt)e 
~£bt, tUat tile (5aoler llJouli) not iJabe full teoUler to lIif::; 
dJarge IJtlU. , 
~f jJe lJatl ,come in Michaelml1s-Ternt afttt tlJe long ~fl' 

catcan, anti lnfolmtil tlJe (tOUt't tiJnt be ban offetetl to pal! 
tlJe ()J;~ecution~~ontr ta tJje ~arOJal, ann tIlat be \Uoall) 
not talie it, aUl) t!Jat t~e 19Iaintiff couln not be founo, t~e 
Qtourt moultl l}abe mane a mule to lJdp I)tnl. 

, g@~: Holt, contra. jlf tlJe }3al'ment !Jan beett goCb to tlJt 
~lJertft a~ ~arlbal~ ret 'tl~ not pwabable to tbe fec,onll 
<fe~ecuttou, beeanfe 'h)1 geatter in faa. 

atbat \DlJieb JjatlJ bren abjecrei:J, tbat tlat ,artl! mall 
pIe all to it Ceconll CJe~e,utioll, tJjat lJis (J5ojil~ l11ere talie~ 
Dr a fo~mer Fieri Facias cannot be; fO~ no fuel) ~lea call 
be goob; btcauCe br tlJat ,mt,rit tl}e ~I}crilf gatlJ e~p~er~ 
iiutl)o:it1! to Itb)? ~lJe sl@onel!; anb tile Fle& i£S not ~ar::: 
ment to tf)e ~bfnff, b~t tlJat tlJt g@Dntl'ma;l lentei) b~ 
IJimbrbertue oftlJt a{tit, blJjicl) ,ongl)t to .be b~O·LtillJt 
tnt0 tIle (toutt, ani) an Audita Querela lies again! ti)e 
~laintiff, anil tJJeu tbt Wefenbant ,t" tobt bal,ico. I Leon~ 
.141. Askew verfus the Earl of Lz·ncollz .. 

Jooes attn -Rainsford were ·o.f ~J.littiOrt., t:~at .tbe lE>.ef£.tt~ 
bant mtgbt babe 1ltemelll? againtt tIle ~at6Jal to recobet 
JJi~ ~otrel? agatn, ani) -tl}at tl;t 10,tll!,ment to ll}t\U \l)a~ no 
~t!clJarge to .d)e 10lainttff at \vho!e ,s;:uit lje \ua~ in (jfp 
c,ution t 15ut ~u{tt,e Wyld\tla~ :ofanotl}er !IL)'pinton. Quxre. 

'The Lord MarqueJs of Dorc;hefter's rCqfe. In Com­
muni Banco. 

I Ja a Scandalum Magnatum: ~erj~ant PembertohIDobeil .to i Lev. i48~ 
iJabe gOOb ')SatJ, l.lllJiclJ tht ~ourt llenietl, anb faitl, Si~. 23,· 

~bat in fud) Cltafe 'J3ail mas not rel1uirable ; \Jut tlot\Uitb~ ~{~g~~Ojtn 
nanbtng tlJe m>efenbant coufenteb to put in 50 1. ')Sail. a Scandalum 

aUb tlJen: upon tlJe ufual Affidavit mallei) to cbange tl)e lI-!agnatumo 

Vifne, t!Je action bttng iati) in London, \Ubi'!} tua)1 appOreil SId. 183~. 
Vl? tlJe ~trjcant, wbo beartn t!Jat it miglJt be tritb \tllJete 
it \Va£) lain; but l)e Caii) tn tl)i~ (!Carr; tl)at tlJe Vifne coull) 
hot bt 'ljangen. 

I. ~ecattre 
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I. 15ccaufe tlJe Ia.tn~ i~ a ~artr to ti)e ~utt, fo~ 'tif) talU 
pro Domino Rege quam pro feipfo. 

2. atbe 10lalntiff t~ a JLo~1J of ~arliamtnt wfJidJ i}l ail~ 
journctJ anti 'mill mret, anil tlJertfo~e it moult, be 111(0"11c:: 
ntent to trl! tl)e ([aufe in tbe CIrountrp, finee tfJe ~crbtce 
of tlJe ~'fng anil Ilitngl.iom ilotlJ require lJi~ gttentlance 
i)ere; aUillJe Caitt, ~lJat upon tJje bitt ~otion: in B. R. be::: 
tUlren tbt lLO~il Stamford ann Needham, tIle <ltourt moult) 
not '!lange tlJe Vifi1e. 

I Yen. 36". North, ~bief :3]uftict, faill, qriJat be aUll(lr~ took it a~ a 
4. :> current ~pinio", tuat in a Scandalum Magnatum tbe Vifne 
T.Jones 192• coulll not be '!langei); fo: ance tt U1a~ in tlJe ~ature of an 
com. 1nfo~mation, it betn!! t2.m quam, 'tUla~ allbifable ttllJetlJe~ 

it \.Ua~ not witlJin tlJe ~tatute of 2 I Jac. 1ulJicb notb ap== 
point ~nfo~mationf) to be triel.l ttl tlJtir p~opet ~ountte~. 

T.}oneSJ92. 16ut 9Juftice Atkins indtnetJ, tl}at tlJe Vifne mtglJt be 
c}Jangeb; fo~ tbouglJ br tlJe [[ti.snom of tbe }Law it ~url' 
of tile ~eiglJboutlJCOll ate to ttl! tue <!raufe, ret tn 1&oint of 
~uftice tue ctourt mar d)snge tbe Vifne; to 'U'll)iclJ it 1ua£S 
ovjecteb, tbat tIlen tlJere \tlouln be no ~iffttence bet1l1ren 
local antJ trattfitotl' actjon~. 

grtion~ of ~ebt anb accompt mall be b~ouglJt in tlJet~ 
p~opet <lrountie~. 6 R. 2. anb tt \1.1a~ atguen, tl)at an at:: 
to~tlel' if) f1l1o~n to b~tng aEtion~ no ttll)ere elfe. 

lBut tlJe <toutt not sgreing, at laff tbe ~efentJant 1ua~ 
toilling tbat tIle ([aure (boulil be triclJ in London, if tlJe 
$)Iaintiff woUIn cottrent not to ttl' it befo~e tl)e firtl ~et:: 
ting itt tlJe ttert -m:enn. 

gnll a~ to tljat 1!ieafon offeretJ, ttlbl! tl)e Vifne tbouln not 
be clJan«etJ, becaufe tue 101aintiff ma~ a )l.,o~lJ of 10arlia:: 
ment, ~uaice Atkins fain, QrlJat tl)at llltJ not fati~fp bilU; 
it mi~ut be a gooll <15~ollnll to mobe fo~ a ~rial at tlJt lOar; 
to U1iJicb it \tJa~ anf\llerell, ~lJat in tl)e <!rafe of tbe tfarl of 
Shaftsbury tbe <ltourt \t!oulb not g;rant a ~rtal at tlJe lBat 
ll1itljout tIle <!Confent of tIle Wefenilsnt. 

qrl)e Ville \tIaS$ not d)angett. 

5 Beaver 
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Beaver rverfus Lane. 

C~beUatlt tuabe to Baron anb Feme, tlJe $u~banb alone Covenant 
b~itlg~ tile action, Quod teneat ci conventionem fccun- to Baron 

dum formam & effcCtum cu;ufdam Indcntur.r inter Qucrentem ex and Feme, 
una parte, & Defendentem ex altera parte confeCt', ani) tbt~ \l.1a,g t~e Baron 

fo~ not repairing bt~ ~Jufe: after dlcrb}ct fo~ tije ~lain:: br'i·~~ lilii 
tiff it \Ua~ motJeb in arrell of ~Ui)gmtnt, becaufe of tiJi~ Action. 
mariance. 

:l)ut tlJe <!tourt o~berei:J~ tunt tbt ~Iatntiff lboutb babe 
IJt~ . 9lubgnlent, fo~ tlJe '3jnbenture being bp )Baron anll 
fJfelnr~ it toa:~ tbettfo~e true., tlJat it \t.1a~ by tbe )Baton, 
rtnil tlJe gction being b~ougiJt upon a ([obenaut concerning 
bi~ ~oufe~~ anll going with tt)ent, tbouglJ it be maile to 
iJitu ani) lJt~ [[life, ret JJe tnar refufe quoad bet, anti b;tng 
tlJe acttOn alone! 2tnb tljt <!rlJief jufttce faii)., '{tfJat be re:: 
memb~cn an gutbo~ttr in: an olll :>SOOft, '(tbet if a 1130nlJ 
be giben to 16sron anti 1fetne, tllt $u~bani.l (ball b~ing 
tlJt action alone, \lllJtCi) llJaU be {oohelJ upon to be lJt~ 1!\e~ 
fuCal a~ to ger. 

Calthorp rvcrJus Phillips. 

T~rf ~uetliotl \l.1a~, itt regarlJ a Superfedeas i~ not re:: SZtperjcdcas 
turnable in tue ([OUtt, \)Jbetl;}et tiJe oln ~berift t~ muH be de­

bountJ to lJelibe~ it obet to tlJe nem one o~ no; a!ll1, ~t :h~e~~~ ~he. 
1tla~ urgeil tlJat It ougbt not, becsufe ti;)e ellJ ~benff t~ riff to the 
to beep tt fo~ lJt~ ~nbetltpnitl!, ann lJe mal! babe $l[),cafion new one. 
to plean it. Mod. Rep. 

lBut on tge otlJer ~ii)t it toa~ infitletJ Ill? ~erjeant 222. 

George Strode, tijat it ouglJt to be lIelibereb to tUe nem 
~lJetiff., ani) tbat t!Jerc \tla~ a mrttit in tIle 1l1egitlcr, \UlJiclJ 
p~obell it, fo1. 295. ani) if it Q)oulb be otbttwifc, tIJ~fe ~n:: 
,onbCnirt1,e~ Ulouli) follom! 

I. 1t Uloultl be inconbzuient tust tlJe Capias againff tIle 
tDcfenbant tboulil be llelibcrctJ to tbe nero ~1Jeriff., anll 
not tiJe Superfedeas \llbicl} \lHt~ to stJmit tue ([barge anlJ 
not tlJe toiCd)srge. Wefiby'~ ([afe. 3 Co. 73. ~nn it \na~ the 
,onnant tel~artt,e not onlr to behbtr tl)e Superfedcas, but 
tbe bert' lOmb in UllJidJ 'ti~ aUoUtci); anti tIJt~ be fail) 
apvearcll bp tue <u:ettificate~ of maur dlnner"~lJertff£i, 
\Uticb 11t ball in bi~ ~anl.l. 

-2. ~f tQC ~btdff bad} an Exigent againff, B. \nbo appear~ 
anb bziu!&p a Superfedeas to tnt oUJ ~iJertff. ani) tilen a 
neID ~tH:riff i~ mane, if be fJ~tlJ not tije Superfcdeas be 
ntar return bim ontlatrti) bp Ul:'rtue of tbe Exigent; fo in 
tliH~ <rare of a ~ul'Jgmcut ret anne fo~ :jfraun o~ 10~att!'c, 

F f ani) 
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ann a Superfedeas granttn; ani) tlJe Uhe tn tl)e €afe of all 
Cflltepmcnt hlbictJ i~ neber returne1l; anb it manti) bt an 
cnillef~ [[to~li upon tI;t coming in of eb~rl! ~iJerttf to 
reneUJ tlJi%;i [[l tit. 

gz to tile 11Dbjection~ tl)at tbe olb ~beriff mar babe ~c~ 
cauon to pleai) it: IIp often af$ fuciJ ~c,afion bappen~~ be 
mar babe mecourfe to it 1tl tlJt ~ffice of tlJe nem ~btriff; 
ann be cen lJate no t?ritle to it br tiJt ~itettion of tOt 
mrit, fo~ tbat i~ Vicecomiti Berks, ani) not to btm br tr~ 
p~tr~ ~lJ~iffiatl anll ~irnamt; ani) of tlJat £iDpinion tua~ 
aU tIje 0,ourt, anll jJullgmellt U1a~ gtbtll ac,o~lltngl!" niG 
Caufa, &c. 

Han10nd tVerfus Howel Recorder of London. 

A!1 Aa:io~ FAlfe Imprifonment. 'Ql:be 'qE)efenbant pleab~ fpeciaUr; tlJe 
:lHnft~ he ~ubl1anct of miJiclJ map, -ijtbat tlJere tll8p a €ommif~ 
]~dge for fton of Oyer ani) Terminer bircctcb to bim amongtf otl)trg, 
what he &c. anll t!)at befo~e !Jim aUi) tIle otber ~ommt[io ner~ 
d.oth judi-, ~~. Penn anll ~~. Mead, ~\tIo t0~ea.clJerS~ \nere inbicttb fc~ 
~~~~l;~~~ny. being at, a <1tonbet1tt~le; to hliJicb ~ni)ittment tiJtr p!eatJtil 
Mod. Rep. ~ot~<l£)utltr~ ann tlJlf5 waf5 to be tttei) bl? a lurr, tllbeteof 
J T9· 184. tlJe 101ainttff lDaf5 one; ani) tijat after tlJt [[litne1Te~ were 
T. lones 14· flXlotn ann eJamlnell itl tlJe <taufe., be anil lJi~ 1f'eUow}j 
Vaugh·J3'5· founi) tbr 10tifontr~, Penn anll Mead, Jaot~<l5utltr, IDljetc~ 

br tl)er mere acquittcll; & quia tl)e 10laintiff male ie gef­
ferit in aCQuitting tbem botl) againlt t!Je ~irettton of tl)e 
<ltourt ltl Qf)atter of JLa\tl~ anb againi plain uebtllence, tile 
~eftnbant anll tlJe otl)er QtOtnmitrtonef~ tlJen on tbe 
~end} finell tbe 'lurp 40 g@arli~ a~ptece, anll fo~ ~Oll:: 
pavment cotumitteb tiJem to Newgate, &c. 

atbl' ~Iaintiff replief5~ de Injuria fua propria abfque hoc, tbat 
be ani) lJt~ ~eUo\nf5 acquitttll Penn ani) ~'leadagaintt <fbi:: 
llence; anb to tlJi.f5 tlJe ~efenllant lletnurreb. 
~erjcant Goodfellow, tuI10 woulil lJabe argueb fo~ tIJe 

Wefcnnant, faill, at!)at be tuouH) not offer to fpeal to tlJat 
~oint, 1tlbctiJer a ~ttbge can fine a 9lurr fo~ gibing a 
Ulerlltct conttarp to <lEbiilcncc., fince tlJt ([afc \lla~ fo latclr 
anll folenttllr refolbeil br aU tl)e jJUll!Je~ of England, ttl 

'" Vaugh. ,¥ Bu:iliel'~ <!rafc, tlJat be coulil not fine a 1Utl' fo~ Lfo i)oin{r. 
146• ?But allmit a gjuilgt tsunot fine a 5lurp., ret if bc ilotf), 

no !tlttion mill hc againft iJitn fo~ fo i)Oing" bccauf~ 'tt5) 
ilone a~ a ~Ui)!!e. 12 H. 4. 3. 27 Aif. pI. 12. 15ut tlje ([ourt 

I Roll. Abr. tolb bitu, ~lJat i)c "rei) not lavou! tijat Woint, bnt ilefinll 
9 2• to bea~ tlJe grgument on tJje otbt~~itie wbat (:OUnl be 
Liter.Qp1.I. fain fo~ tl]e 10lainttff. 

4 ~trjeant 
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$,crjeant Newdigate argutll, tlJClt tlji~ attion moult! lie. 

I. gjt mull bt abmitteb, tlJat tbe 1mp:ifonment of tbe 
1ut1! \tla~ uulaU1ful, anb tlJen tue <tonfequence win be .. 
t\Jat aU tljat \t!a!i none at t{Jat '(time br tlJe QCommi1Itoner~ 
O~ lUi)ge~ UH1£) barb agatnft Magna Charta ani) otiJer gtt~ 
of 10atltament, tlJe 'et~tion of mtgut, &c. i~nn tbetefo~e 
tlJeit ~~ocrellin~~ mere boiil, o~ at leatl berr irregular to 
intp~ifon a 1utl!~tn~ni witbout 19~efcntment o~ ilur 10to~ 
c£f~ in JLato, ann conf£Quentlp tbe 10artr ittjuren roall 
iJabe an 2lttion fo~ lJl~ falft ]mp~trontutnt. 
~n 10 H. 6. f. 17· 1u an action b~ougbt fo~ falfe jJmp~i~ 

fOUluent, tbe ~efennant Juaifie~ tiJe (fotnmitntent to be 
fo~ ~ufpttton of 1fdonl'; but beCLlnfe be bill not t'btU1 tiJe 
<l5JountJ of {ucb ~utpi'ion, tlJe 1uthficatiDn \1)a~ not gOOil. 

'([be ~tial of Penn ann Mead, ann aU ~n'iilent!i tlJere~ 
unto:! afj f\uearing tIJ£ ~urp, £~amining of tbe mitnef:: 
fe~, taIling of tbe dlerbirt, ~nll acquitting tbt ~#foner, 
wete aU \11ithin tfJe ([ ontmdHon; but tbt fining of tbe 
jJutp, anll ibe hUP~lfoning of tbem fo~ ~oncpal?ment 
tlJereof, \'tla~ not julliffable Ill! tl)etr <lC 0 tltml1Ti on., anil 
tljerefo~e \niJat \l)a~ bone tl)eretn tua~ not a~ Cltontmtf:; 
UOller ~ o~ 'lunge~. . 
~f tbt~ Qtcrion will not lie, tlJen tlJt ~artp lJa~ a [[tron!,J 

ilone, fo~ m!}tciJ bt can babe no 1ltemeil1!; fo~ tlJe i1D~be); 
fo~ pa~lng of tlje 1ftne \Da~ inaile at tlJe Old-Baily, UpOU 
'WtJicu no [[{rit of (frro~ lDiU lie; ani) tllougl;J tbe 1lDbjec~ 
tion, tiJat no '.Retion wiU lie againtl a 1ullge of meco~i) 
fo~ \Dijat be ilotlJ quatenus a ~uilgt, be {;teat., tlJt meafon of 
mtJici) i£5, becaufe tbe llttng iJimfelf i~ de Jure to llO ~u~ 
ftict to lJt~ ~ubject~., ani) bectluft l)e cannot btftribute it 
Utmftlf to aU ~etfotl~., be botg tfJerefo~e lldegatr lJts 
~o\Det to lJi~ 1ub~t~ .. ani) if tlJeF mi£Sbti)abe tlJemftlbt~, 
tlJe lliing iJimftlf OJall caU t~em to account, ann no otiJe~ 
~trron. 12 Co. 24, 25· 

113ut tllat 'oncert1~ not tlJi.l1 ~afe, becaufe what \tla~ 
bont \Jere \tHl~ not marranteb bp tlJe QtommtlIton, ani) 
tlJerefo~e tlJt Wefenbant bill not act aSl a ~ull~e; anll tiJi!l 
Wiffettnce lJatb bren taficn an'O aUorucb., ttJ)at in <taft of 
an f1Dfftctt; if tilt ~ourt tJatlJ 1utt~iJtcrion of tlJc ([aurr, 
no gction wtll lie againti !Jim fo~ being tlJl}at i~ contratp 
to bi~ tentl'; but if aU tIle ~:ocrei)ing~ are coram non 
Judice, ann fo !loill, an attion ()otb lie. 10 Co. 77. 
~o in t{Je ([are of a ~utlict of tlJe ~tace D~ ([otlantIc, 

robere be trceellS lJi~ particular ~urtztJiction; fo if a 
~ullge of Nih Prius lJotlJ anl! arbtng not warranten bl! ~i~ 
([Olllmiffion, 'ti~ boitt. 

F f 2 flub 
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2lntl t!Jat tile ttommHIioner~ bere ban no 100wec to im~ 
pore tlJi~ 1fine~ be argu£ll from tlj£ berp ~aturt of tbt p~e:: 
tenbeb ®ffen,e~ llilJiClJ \1)a~ neitbet a ([ttme o~ in anp tuire 
puntOJable~ bfCClure \1.ll)at tlJe ~Iaintiff ilio Uia~ upon lJi~ 
SlDatb; anll fo: tlJat lReafon it lJatiJ bren abjuilgetl in tl)e 

"Bridgman ~afe of >(. Agard and Wild, tlJat an actton UJOulll not lit a' 
13 1

• gain! one of tiJe <!l)~anll ~tlrp afttr an ~,quittal~ fo~ p~o~ 
curing ~ne to be tnillctell fo: lBarretrp~ becaufe be i~ 
upon lJi~ ~atlJ, ani) it cannot be p~erumtb t!lat Ull)at fJt 
ilib \Ua~ in ~alice. 

qr:lye Habeas Corpus {;ibe.s d)e ~artp J1,ibertp, but no me~ 
compeller fo~ lJt~ lmp~ifonment, tijat 1RUft be bp an gc~ 
tion of faIfe ~ll1p~ifonment~ if otiJer\tlift, tlJert ttlOUiil be 
a ~ailute of ~ulh,e ; anil it mtgi)t en(:ourage tIle ~uilge)) 
to act ad Libitum, efpeClaUl! in inferto: ~ourtr>, tuljere ~ar~ 
o~~ ani) :lDatl1ff~ migbt punilb 1urie~ at tlJeit t01earut£~, 
ml)tcb \Uoulll not onlr be a <!l)Jiebance to tfJt ~ubjert, 
but a ~~ejutliee to tbe Jliing bimftlf, becaufe no 1uriC5$ 
mouln appear wbtrt tl)el? are Cubject to fucl) arbttrar}! 
~~ocreiling~. 
~n action on tlJe ~afe lie~ a~ainff a ~ulli,e of tlJe 

~cace fo~ refuftng to talte an $ll)atiJ of a tl\obberl! cOtUluit:; 
tell. I Leon. 32 3. an'/) ret it \Ua~ obj~cttil tJjat t!Jtre be U1a~ 
a ~ui)ge. QUa!rc. Brook 204- March 117. fo: \UlJicl} meafon~ 
l)e PJ8ren 9jui.lgment fo~ tlJe ~laintlff+ 

Curia. )But t!Je m1)ole <[ourt mere of ~pintotl~ tlJat tJ)e b~ing~ 
ing of tlJt~ lLcrion l.lJa~ a greater !lDffenee tlJan fining of 
tl)e ~laintiff, anil eOlumitting of lJtm fo~ Jaon~parmtnt, 
ani) tJ)at it tua~ a bolil attempt botb agatntt t!Je <!l)obern~ 
ment anll 1uft.,£ in general. 

'Ql:lje <tourt at tiJe Old-Baily ball ~uri~bictiotl of tlJe <Itaufe, 
anll migbt ttl' tt, anll lJail 100mer to punifb a Sl@i~llelltea:: 
nour in tlJt ~url'; tlJel! tlJougbt it to be a ~i£itlemtanour 
in tlJe ~ur1? to acquit tlJe 10~ironer~, \lllJielJ in trutlJ \Ua~ 
not fo~ anil tlJerefo~e it \tla~ an CIerro~ in tI;eif 1ulIg~ 
ment~~ fo~ \lllJicb no action tutU lie: ~o\l.l ofttn art tj\utlg~ 
ment~ giben in tlJi~ €ourt reberCeil tn tlJe King'~-Bench? 
ani) beenufe tlJe 1ullge~ lJabe bren miftalien tn fud) ~Ui)~~ 
ment~, mnft tl)at nreb~ be agatnft Magna Charta, tlJe ~eti. 
tion of lliigl}t., antl tIle llAbertie~ of tl)e ~UbjFtt -: ~lJeft 
ate mtgi)tr mO~il.s in ~ountl, but notlJittg to tlJe ~atter. 

'CZtl)ere l]atlJ not bren one ([afe put \l)i}iciJ earri£~ anr 
mefemblance mitlJ tbiJ.'i; tlJofe of ~uftice~ of tlJt ~ea,e 
ani) ~nro~~ of ~ozpo~ation~ are mtah 1nftatl(:e~; ntt~ 
fUel: batt) anr gutlJo~itl' bren urgell of an ~ction b~ouglJt 
againfl a ~ui)ge of mCCO~i) fo: tlotng aUl! ~lJing quatenllS 
a ~unge. 

4 
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'(!tlJar ~ffence53 in jur1?~mcn mal! be puntOJcb tuit[]out 
~~rf£ntment, ifj no ne\U ~ortrine; a~ tt tlJcp OJouiil ci:; 
tuct eat o~ D~inli befo~e tlJfl? gibe tUClt illetlltct, o~ fo~ an~ 
(!Contempt tul)atfocl1et: 15ut 'ti~ a new ~octrine to f81\ 
-m:bat if a jftue be fst on a j]url?~lnan at tge Old-Baily, ije 
lJatlJ no mCUHzilr but to par it; fo~ a Certiorari mar be 
b~ougt)t to tentObt tl)e g)~OCt bl' \l:liJtcl) it tua~ impofeb, 
anli it mar be nifdJatgen if tUe <lrourt tlJtnfi fit. 
g~ to Ulgat ljatlJ bren: objettell conCfrntn~ ti)e )lAbertl? of 

tIW ~ubject, tgat tf5 abunttantlr fecurell bl? Uje )Lam al~ 
rrsnr; a ~ul)ge cannot irnpofe upon a ~url' fo~ ~ib!n!J 
tlJetr dlerll.ct lConttar~ to <fbtIlen,e; if be llotlJ anr (tbtng 
nujutUl.' o~ co~ruptlr, ([clltplaint mar be mane to trJe 
iiing, tn ttJlJofe ~ame lnilglnent~ arc giben, ani) tt~ 
9\tlbge~ are bp bim 'OelcgatctJ to bo ~utUce, but if tOrte 
11e ~rro: in ti)tit ~ullgment~~ a~ berc, 'tt% boil); aUi) tl}crt~ 
to~e ti}e :l5aron~ of tl)e Exchequer tutgl)t refufe to -tffut 
~~otef~ upon it, ann tljere nrei.l~ no [[{tit of <frro~, fo~ 
tlJe berp (ftttrat~ \Dill be bacaten. 
~bougb tUt t3cfel1i.lattt~ bere act~n erroneoufil', r£t tije 

Gont~arr ~ptnion carrien grtat ([olout mitlJ it, becaufe 
it mi~1Jt be fuppofcil btr~ inconbcntent fo~ tbe ~url? to 
babe (ucb )Libertr a55 to gibe wbtlt dlernittS tl)Cl' pleafe; 
to tljat tbougl) flJel:' mere mitlalten~ ret t!JCl? acten jui)i~ 
ciallr, ani) fo~ tlJat meafon no ltction mill lie againll tlJt 
;!etfcnllant; anll jJungment \Ua~ gibe» ae,o~i.lingl1? 

The Cafe of the Warden of the Fleet. 

C~mplaint \nag mane 1.111 ~trjeat1t Turner on tIle $a:rt 
of tbt ~&ritbtonet~ of ~t. Brides, London, againtl: dye 

Warden of tIle Fleet anll iJi~ ~~ifoner~~ fo~ tlJat be fuffere~ 
feneral of tljem to be tnittlout tIle [[taU£s of bi~ 19~tfotl, 
in ~abern~ ann otl)er $ottfe~ ailjoining to t!Je 10:1fotJ anlJ 
fronting Fleet-Witc!J~ \UlJere tl)c1? committen )E)ifo1iltr~, 
ann wlJen tilt Qr,onftable came to firep tUe 10eaec, antl to 
e~ecute a Warrant utlller t!Je $anll anti ~eal of a ~utlice 
of ~ea,e, tlJer cattte in a tumultuou£S ~anner, finn IJtn~ 
llcren tl}e cf~e,ution of jjullice~ ani) tefcuen tiJe iDffeniler,:f, 
anlJ often beat tbe fl[)fttcer~, tlje marilen often letting out 
20 o~ 30 of Ilts 19~ifotlerS upon an1? fuel) ~Ctafion to in~ 
fiatlte tue ~iro:tler. 

j\t \ua~ p~al!eil tberefo~e, '<!l)at tbi~ ([ourt., to wbicb tbe 
~~ifo" of tIle Fleet llotlJ immelliattll? relate., mi~lJt gibe 
fuclJ ~it£(tion~ to tlJt Warden, tlJat tlJefe ill9tfCbtff~ fo~ 
tl)e future minpt be p~cbttlt£i)., ann tl}at tUt ([ourt Ull)util 
llcclare tbofe t~ouief) out of t~e 10~tron to be fubject to tIJe 
<ltilJl1 g@agdlrate. ~;;t 
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Curia. ~lJe ([Court mere aU of ~pinion, (but ]Uft1C£ Atkins, mba 
boubteil ) tlJat notbtng can PJoperlr be caUen tbe w~tron 
of t~t Fleet, 1l11J,cb if) not Ulitl)in tIle maU~ of tbe P1tfotr, 
anil tiJat tIle vVarden cannot p~etl'ni) an Cf,:tmption from 
tlJe auti)o~itt? of tlJe ([ibi! ~agiatate in fud) ~la,e~ z~ 
are out of tl]e ~~ifotl ~taU~, tl)ougl) l!}oufe)l mar be built 
upon t1)e }Lanil btlongttlg to tl)e Fleet; fOt tbt p~£ferln!~ 
tion of tlJe iliing'~ 10eace i~ m.o~e to be balueil tlJau fuel) 
a p~lbate laigI;t. 

'l5ut luthce Atkins faib, 3lf fuel) ~lace~ were witl)lll tOe 
JL,ibcrtic;5 Df fl)e Fleet, lJe bloulil not «itle tl)e ([ibil ~agi~ 
firate a 1uriZilictiotl tn ~~ejullice of tile \Varden, but 
tlJoursut it tuig{Jt be fit fo~ tbt ([ourt to confiller upon wIJat 
laeafon it U.HIS tbat tlJe Warden of tbe Fleet appHci) filti) 
~oufl?~ to anr otijer Q1fe~ tlJan fo~ tl)e 15enefft of ttJe ~~t,. 
foner~; wl.)ereupon tIle ([ourt appointctl tbe Prothonot<lries 
to go tl)itlJcr antl gibe tbem an .account of tije ~attcr, 
ann t11cr woulil tafie fatt!)e~ ~~ner in it. 

St. Mary Magdalen BermondCey Church in Southwarck. 
In Scaccarioo 

Rate for I ~ a 10~oljtbitiol1, it \t1a~ tlJe ~piniotl of tbe wI)ole 
Building a ([ourt, '([i]at if a Church bc fo muc:b out of llicpai1~, 
~h~tbh fI t ttJ41t )ti~ ncceiTarl' to pull it ilOU)!I, anil tlJat it cannot be 
bya the epa: oti)etwlfc repairCil; tljat tn fi~dJ ([afe upon a general 
rifhioners. [[lin~ntng o~ ~oti'c giben to tl)e ~ari(fJioner~, lUllelJ ntoJe 
Jones 89· if tlJCrt bc ~oti,e gtben fronl ~onfe tD ~oufe, tbt majo~ 
M~d. Rep. ~£~tt of tbe ~ariffJioner~ tl}cn p~efent, anb lureting acco~~ 
23 . lling to fUd) ~Qti(e~ "tar lnalie a lliate fo~ puUtn~ ilO\lln 

(if tlJe Church to tlJe <l5~ouni), anll butlninQ} of it upon tIJe 
On) founbation, anb fo~ malting of [lault~ bJljetOc tlJer 
are neceffarl', a~ tbc1? \tIcre in tJJt~ Church, br tCafOll of 
t!1e rp~inging [[f &tt~ j ani) tlJouglJ tlJe mate be iJiglJct tl),ut 
the ~one~ paib fo~ boing aU tIJi~, ret 'ti~ gOOll, anb tile 
(1thurclJ~';)arilen~ ate cbargeablt fOl tiJe ~1.1trpln~, tlJh! 
l~Dt being able to compute to a ~lJiUtng. 

~bat if fH~r of tlJe ~arilbioner.s rtfufc to par H~cir ~~O~ 
p02tton ncto~tling to tbe matt, t!Jep mal' be lLiiJeUetl a" 
gE: inft tn t~;e ~tpiritual ([ourt;! ann if tl)e Jl,ibtl aUcuge 
tht mate to b2 pro Reparatione Ecclefi~ QrtletaUp, tlJou~ll in 
~trittncf~ Ecclcfia cotltain~ botlJ tije 150tlr ani) ([I]atterl of 
tl1t Church; rrt br tbe !ilDpiniotl botlJ of tbc (lCourt of Com­
mon-Pleas t:HlJ of tije Exchequer, it !ball be intenileb, tijat 

4 t~e 
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tlJr 1Rat~ \l.H~~ ouip fo~ L!}C 13Ct'll? of ttJt Church; but in tbtg 
~afe it 1D" ~ mai)~ slJpear cll',(i'fil', tl)at tije :mate blafj onlr 
fo~ tl)e 15onf) anti ~tJ~t t!~e £@tntllct ms&) at tlJe <lCbarge of 
tije Chancel. 

gub botlJ <tourt~ ngrrell, ~lJat mlJell a t0~ol)ibition i~ 
mObeil., anb beareb on purpore to nop fo gOOl) a ml)~fi, a~ 
tlJt 'Wuilbing a Church, tUr ~outt wtll not camprl tlJc 
10atti£~ to talie jJ1tue upon tbt ~uggeai(}l1., \l.1lJcn upon 
<f;ramination: tlJer finb it to bt falfr, ani:! tlJerefo~e miH 
not ~rant a 10~obtbttion; fo~ if t~e mate be unbulp im~ 
pofeb., tUe l0artr griebeil batlJ a memell1? in tIle ~piritual 
([ourt, o~ mar appeal if tlJete bt a ~entence againlllJuu. 

~iJt ')5itbop o~ lJifj CltbanceUo~ cannot fet a lRate upon 
a l0arilb., but it muft be bone br tlJe 10arilbionet~ tlJem~ 
relb£~; anb fo North, <1Cbtef jjullice, fatb, ~l)at it l)stJ bren 
latel')? rulei) in ti}t Common-Pleas. 

~ftet\tHltb~ tIle ([ourt of King'~-Bench U1a~ moben fo~ a 
~~olJibttton in t!Jt~ ([aft, anil it \.Ua.s llenieil., fo tfJat tn: 
tbt£i ~afe tlJcre \l'Jafj tlJe g[)pinion of all tije 'Q!lnre ([ourt~, 
~lJi~ ~atter \Ua~ fo tnucg labourei), becaufe 'Qrbl£tltl? 
four ~ualier~ were tepo~teb to be toncernelJ in tlJe ltiate, 
ani) tlJel! mere un\\liUing to par to\l.lari)~ tlJt 1;uiltJtng of 
a Church. 

Paget rverfos Voilius. In B. R. 

A qttinl at tlje 13at itl EjeCtione Firm~, in \ubi"] tlJe J~dgment 
gjufP founo a fpectal [letttitt: atbe c[afe UJa,S., viz. ghVC upon 

~tat -lE'~. Voffius tlJe ;IDefenbant, bdn~ an, Alien, .antl a ~h~a:i~~ of 
~1tbjett of tlJe $tate~ of Holland, faUtng lUto 'Wtfgrace Words in a 
thett lJail lJif.' ~enuotl taIten from lJim br pubUtli au~ Will. 
tllOlitl!: after\Uatb~ be came tnto England, anll conrratteb Jovs 73· 
il g'reat jfrten'OO)ip mitlJ one ~~. Brown a ~zebeni)arl! of ~ Lee;'l92~: 
Windfor; ttc» a mar b~olie out between England anll Hol­
land, anb t\Je Jllil1g itIuctJ fo~tlJ bifj ~~otlamattou., beclaring 
tl)e fain mTar., aUll tlJe Hollanders to be Alien <fucllties. 
W~. Brown b£in~ {eifeb of tlJe lLanil15 noUt in muetltotl~ 

being.of tbe <Llalue of 200 1. p~r f\nn. anil up~ar.i)~., ntaile ~iS 
[[till tn tlJefe [[to~b~ ttl [[lrtttn~., Inter alta, 'Vzz. Item I glVe 
all n1Y Manor of S. with all my Freehold and Copyhold Lands, 
(:; c. to my dear Friend Dr. Ifa~c p~o!fiUJ, during his Exile ,from 
his own Native Country, but If It pleafe God to refiore hlm to 

his 
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his Country, or take him out of this Life, then I give the fame 
immediately after fuch Refroration, or Death, to Mrs. Abigail 
.fle,vclZi7Z[!)Jrt1JZ for ever. 

a ~eace \na~ afteruHlril~ conc!unetl bet\.tlren England anb 
Holland, \rlJercbp 8;U j]nter,ourfe~ of aJ!ralJe betUlren dye 
·~tuo ~atiollZ became 1& wful; bnt it0~. Voffius wa~ not rent 
fo~ aber bl' tlje ~tate~~ no~ tua~ tijere ant? ~ftcr of ~inb:: 
nefp to lJim, but biz lSenUon 1l.1a£S ttifpofei:J of ann gibfll 
to a notlJ~t. 

~lJat tIle ~octo~ migllt return into bi~ Olntt ~ountrr 
1t1l)elt be pleafeb, but tiJat be Rill c,Jntinne!) itt England. 

ani) wljet!Jtt -ue o~ tlJe l1etIo~ of tlJe 1f)laintiif, !J@1~. Heve­
ningham, bab tl;e better -m:itle, \l)a~ ti;le ~uetlion. 

Note, ~~. Voffius \tHl~ enabletJ to tafie 1'11' (t1;~ant from tfJe 
laing. 

Ex parte Pemberton, ~erjeant fo~ tlJe )Lc1To~ of tlJe ~laintiff, ar" 
Quer. guell, ~bat tue cfttate litnitclJ to the ~efenllant i~ neter~ 

minclJ, UlJ)iciJ bepenben upon ttle ([onitrutttcn of ttli~ We:: 
bife. ~e bib a~rre tljat tbe min \1l;a~ obfenre, anb tlJe 
gjntent of tlJe ~ebtfo~ muil be coUecten from tUt ~irnnu:: 
ilanc£p of tl;le ([are; anb it ifl a mule, at'1at-·aceo:tling to 

.\< 2 ero. 62. tbe)(. 'jJntent of tbe 10attie~ a mtt.n i~ to be tnterp~eten. 
371 ,416 • '-<'!ti~ plain tuen, tbat tue ~ebtro: ueber intenben tlJe 

"Defenbant an <l1:ftate fo: )Lifr abfolutell'" beeanfe it ma~ 
to bepeun upon a lLtmitatiotl~ ani) tbe [[to:bZ are r:rp~cn) 
to tbat ~urpofe, fo~ lje bebife~ to lJim nuring bi~ (JJ;~ilt, &c. 
~o'W tIle ~ueffion i% not fD ntucb \nlJat t~ tile genuine 

anll p~opzt ~2nfc aub ~tgnifieatton of tl)ofe mOlb.!i:, a~ 
11lijat t{Je aeftato~ intenlleb tJyer tboulll fignUp. 

I. VJ:betefo~e tbe lnoll p~oper ~ignificatton of t!Je [[(011) 
Exile, i~ a penal ~~ol)ibtting a ~etfotl from lJi~ ~atibe 
4!:ouutrl?; ann tiJat t~ romttimt~ bp ~uLlgnlen-t o~ <filtet, 
a~ III tlJc ([afe of an :act of ~arltatnent; anb fometime£' 
'ti~ cboren to eCeape a greater ~unilbment, a~ tn <irnfe~ 
of abjuration ann 'Qttanrpo~tation" &c. 

15ut JJe fliil not tlJinlt tlJat tbe 'Qreftato~ took tbe [[to~tl 
Exile in tbiz rtflraincr. ~enfe., fo: ~1. Voffius \tlJ~ ntbzr 
fo~maU1? 0: folelttnlt? 15anilbeb; if tbat tbouti) be tlje 
~cnre of tbe [[to~b, tben tlotlJing \l1oulb paf£t to tlJC ~o~ 
eto: bl? tlji~ [[tin., b(c~uft tlJe l1imitatton mouIn be boill; 
anillifu to tbe ([afe of a 'Debife to a tnarrietl [[loman du­
rante Viduitate) 8nb tbe bicz in tIJe l1ife~ttmt of iJet l!Juf.., 
tanll; o~ to a ~toman ~olt iluring l)et C!tobertur~, o~ of a 
Webife to A. the 1!iemafnber to tbe tigllt ~etr~ of B. ann A. 
lttez titling B. fo tl}at tbi~ couln not be lJi~ ~canin((. 

4 



Patch. 29 Car. II. in Banco Regis. 225 
------------~----------------~---------~----

2. ([1)e mO~il Exile, ill common ~arlance., ir> t:ahen Dnll? 
fo~ gbfencr from onc~ ~fHibe 4tountrp; but tlJt~ i~ a bet)! 
i!up~op£t ~igntfication of o)e [[lo~b, ann notl)ll1g but a 
CatachreGs can jufhfr It, ann tlJ£refo~e tlJe fll:eftatol couln 
not intenll it in (~i~ ~cnf(:; 'tt~ tro lOOfe ann inconntJtr~ 
ab:e an j]tlterp~etation of tne ~10~b fo~ tUe ~ungmcnt of 
tile crourt to bep£nb on., unlcC~ tDcre \!HZre ctrClHuffanttaI 
$)trof~, omount~'ng alntolJ; to a ~emonUratton tbat it 
\1)U':; tiJu!5 t~£ant: J1)ut tt plainlp apptar~ br ttc folloming 
<l[{o]D$S, tiH~ \lJa~ not tllt ~eaning of tbe ~dtato~; fo~ 
Jti~ fi4 in, If it plCllfc God to refiore him to his Country; \tJlJitU 
filf,\llg U}at tlJcre \tH~$ fome ~~Obii)£nce o~ oHler mbict) ab:: 
ftructen IJi!5 JRettttn tl)itlJer, anb fo (ouln not barelp intent) 
a boluntar~ abfetlce; fOl if fo, be mialJt ijabe erp~cff€n it; 
viz. nuring; bt);1llbfence from I)t~ ~ountrl'., o~ 'till lJip mt~ 
turn tbitber, o~ mI}tlft Ije lboulb aap in England, anb not 
-in futl) tloubtful [[lo~n£). 

3. )51' t!Je [[101i) Exile, ig meant a ~erfon~ lrin~ Utlbtt 
tur ~irplt«furt of tbe <lBobzrnment \lllJete lJe \Ua~ bo~n, 
o~ of {Olue great i0erfotlp wba babt an 1ntlutnct ttpcn 
ttJe (\f)obernment., o~ l)nbe an autlJo~ttr ober tint; \Ui,lCt) 
malu% lJim tIJinft conbenient ((Onftberin~ fucb <lrirculn~ 
aan't~) to bJitlJo~am iJitufelf, anb retire to fomt oU;et 
t01ace; anti tl)t~ t£) a ~cnre of tlJt [[10:1) betl.Uren botb ilJe 
fO~lner, ann eben ill tlJe CIrOlumon lLaw rue art not Sktran~ 
ger~ to tlJt QIccrptation of tlje [[lo~il in tl1at ~enre. ~lJtre 
t~ a <tafe omni exccptione major in tbe [[trtt of maae., mUltb 
i~, Fecit vafium de domibus, venditionem de bofcis, & ex ilium 
de hominibus; 'tt~ in ttJe laegttltt, anb in tlJe lmrtt on ttJc 
~tatute of Marlebridge, cap. 24. mIleri' bp tlJe ex ilium de ho­
minibus, i~ meant tlJt barb <1tfa~e of atenant~., o~ tiJe Sl@e~ 
nactng of tbetu., nrlJerebr tlJcr tlle from tl)eir'abttatton~. 
2 H. 6. I J. 

"~i~ foun}) in tbi~ \!tare, tlJat tbc ~tfenLJant \11a~ ttn~ 
bet tIle ~ifplearure of bi~ ~obertlo~~, tile [[lar b~ofie out., 
anb tlJtrefo~e it migbt not tl)tn be fafe fot iJim to return; 
anb fo~ tbat mcnfo,n l;Je tnigbt t!Jinli it fafe fo~ .lJimftlf to 
abiDe bere, ann tbt~ W:. Brown tlJe ~etlato~ ffil«lJt lin om, 
\llbicJj migl)t aHo be tnt llieafon of making tlJe mill. 

16ut nom all art~ of 'ofttlitr are paft., sni) fo tlJe We" 
fenLJant'~ lliectf~ i~ oprn ~ ann it batb plcafeb $0'0 to rc~ 
ftoJe tbr '!)orto~, but be i~ not pleafen to refto:e Uimfelfl' 
fo~ tile jlut)! finn fJe i$ not rcturne'O: ~otn if a ~an l1arl) 
an <fftate unnt~ fuct) a llAmttation to no a atijing wl}tcl} 
mar be bone tuben it pleafetiJ tile ~attl! ; in fuel) 4raft if 
be neglect 0: refufe to bo tIle '(tl)tng, t~e <ftlatc i5$ bttet~ 
mincO. 15 H. 7. 1. 
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:Jlf 1 !!tant a ~atl ~n annuirl? 'tt~ l)e be p~,omote() to 
a lBencfhc, ani) gj Plobtile a ~~e'entatcotl fo~ lJuu., anlJ ije 
will nr,t b, ~nf1itutco ann ~nlmctcil., ttc gnnuitp ccafep; 
fo lball tQr QJ;ftate in tlJt~ ~afe, becaufe tge ,®ebiro~ frem~ 
to apPoint it to tbe ~efeni)ant till be mal? return. 

Ex parte 9lf1~. Holt, contra, !)dll, '([bat tbe <ectate if) not nctertlllnCl:J, 
Det but i1ab a ([ontirnHcnce lliU. gJn bt~ arguluent l)e 'conu:: 

berell thrfe lfour ~J.Jing~. 
1. [~]iJettJft upon W~. Voffius'~ coming into England, (be:: 

lug; unLJer the jEJifpleafure of tIle <l5ouernmcnt \tll)crc t)t 
1Ua% bo~n) {Je tra$ an Exile 2 

Q1ntJ te telb, t!Jst be \Ua~ an Qf~ile: [{ll)ieb mo~iJ, in 
~latnntff5 of ~·precb., 1l0tb not onll? concern a lDcrfon: 
PlolJibitetJ to line in bi£s ~atibe (J1ountrr b1' ~rt of ~tate, 
but one wl;Jo leabe~ lJi~ <ltountrl? upon otl)cr ~"afiotl(?+ 
.antJ Calvin tije ([tbilian, in lJi~ Lexicon, teU~ UZ, ~!)at an 
~~ile 1}J one qui.~xtra folum habitat; anll in nit tue ~eftrtp:: 
tion~ of Exiiium, 'ti~ i)ibillei) into [loluntarp ann ~nbo:: 
luntar1'. Plutarch ann Livy ufe it in tlJe ~en't of a bolun:: 
tarr lLenlling of a <!Counttp., \tilJere 'ti5l fain of Petrellus, in 
voluntariunl profcCtus eft Exilium. . 

jJf a g@anleabe~ bt~ Cltountt1? upon tbe ~ifplcafur~ of 
tlJe <lDobernOl%, o~ fearing aUl? ~angtr of :Llfc, 0: eben 
upon tlJe )1of£S of lJi~ lGibelll)COi), tlJi£s t£s little i)ifterent 
from inboluntarr <lettie, ano tlJt£s iZ tlJe ([afe of tl)e We~ 
f~nnant, rob!), ttJougl) be i£S not p~otJibttei) to continue in 
fucU cf~tIc, 'Ptt be i~ iJifablei.l to rttnrn; ani) tf]ouglJ be i~ 
not punitbcll fo~ {faring., ret if lJe return, be i~ in ~a11gtr 
of being ftarbfi). 

£1% fo~ tbe ([afe of Exilium de hominibus, it malie.s fo~ tlJt 
~efeni)ant'~ ~urpofe ;. fOJ in: tl)e I Inll. 53. b. 'tif5- faib, :If 
'Cli:enatlt~ be impob£rtlbcb., tbat i~ an Exilium: ann iJabe 
not tiJe ~tateg taken aUitlJ? tl)e J0octof~ llAbehlJco1) ani) iut., 
pobtrilb'lI bint 8$ muclJ a~ tbe)J can -; anil ti)ererD~e l)e lJan 
gool) <It aUfe to fret meIief elfehlbere. 

:Jaom tl)e fame <ltauie continu£~ 11tH, fo~ 'ti~ not founn 
br tbe fpedal [fer1lict tljat tbere \lJa~ ant! 1Rrconciliatwll 
bet\llren tlJe ~tate~ anh l1im, o~ tlJat be UtaF' babe lJi~ 
~£nfiotl again, if be fboulil return; but on ti)e iontrarr, 
t{)at'ttf5 ilifpofel.l of to anotbtr! ani) 'tiJj apparent tlJat 
tlJete ma~ a great :JFrienlllbtp betwren tlJc ~ellato~ attn 
tbt Wtfenbant., \lllJo took Jaottce of tlle ([ircutnftanc~ of 
~~. Voffius'£S c[ottl.litton at tgat ~ime., b1l)iclJ i,~ in no ~rut 
alteretl frtnu wbat it \lHl£i at tlJe ~ime of tIle ~alitng of 
ti}e [ruill; fo tlJat b1! tlJe [[10~i) rellored, nothing cIft coulil 
be intenlletl bp m>~. Brown, tl)an tDl)en l)i~ -:JFrittll1 a,onH) 
ha1.1e tlJe :jfabour of tl)t States, ann a cotltfo~table ~ubfi~ 
ftenct in i)i~ own Cltountvr. 2. 'i'~. 
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2. ~~. VofIius t;l not to be conaneretJ tl1itlJ aul' melation 
to tbe [[tar, bccaufe be came tuto England befo~e tbe [[lar 
l'~cclaillleil; neitiJer llotiJ it appear bl' t~r {pettal [terntct 
(lJat be \tla~ aill? \\life conccrnell in tt: 1f a ~ubjett of 
England go into Holland, anil a [[tar b~tafi out, 'ti~ no me:: 
firaint of lJi~ ~erfoil if be be not acribe in it, fo~ be tnap 
return a~ be l)atl} ~ppo:tunitl! fo to bOt 

3. gilmitting ~~. VofIius to be concerneil in tbe mar, ret 
tbt ~face fnfuing can be no 1Reairution of ililU to ui~ 
<lrountt'p, tiJst onlp e~tin~uift)e~ tl)e 1~ottt1itl' ben.uren rue 
atmo ~ation~, anil botlJ not Tello~e tlJe ~octo~, \l}bo nurtng 
tl}e mat alllJerell to tlJe Bing of England, ani) fo \l)a~ a 
metel to tl)e ~tate~; anll fo~ tbat 1!leafon a Peace mall 
not e~tenil to partJon biut. 

4. allmitting tbe ~OctO~ to be no (Jl;~ilt., tijen tlJe lLtmi~ 
tatten in tiJe mill i~ boii), anll a bOli) )L,tluitatioll i~ hIie 
a }Joib ~onllitiotl~ ani) tben tbe ff1late t~ abfolute in !Jim; 
if it !Jab been a ~oni)ition p~ecellent, 8,S a ~~ebife to btnt 
in cafe be bJa~ not an (f:rtle, tlJat lJai.l p~rblntelt tbe btftin~ 
f)f ti)e"ce1late; but if tIJe fubfequent 1Llmitatton be impof~ 
fiblr, tl)er mutt fiJew on tbe ot~er ~tile tbat tl)e <n;tlate i~ 
DzterminclJ. . 

Rainsford, ~lJi€f 9Jutlic~, \lta~ chat of ~p.inion~ tbat 
tlJe ~ftate ilott) continue in tlJc Wrftnllant br tlJi~ JIAmt:: 
tation, until tiJl? ([itcumftance~ of lJi~ ([afc, (a~ to toe :Jfa~ 
bout of tlJe ~tateg, anil tfJe ®ffzt of iJt~ penfion, o~ 
fome cQm~petent [[tar of JLtbeliiJroll) iliffer fcom 'Wuat 
tIJe~ bin at tlJe Qrime .of tbe !aWaIting of tl)e mtll; anti it 
botb not appear tlJat tbere \lla~ anl? ~nteration of biz ([on~ 
bitiot1, no~ snl? (JC:tpcctation of a lDenfion ft£llU tlJe ~tate~ 
tlOltl mo~e tban be ball at tbat atime. 

[[1'lJtrcupon tn Michaelmas-Term following, ~ui)gmtnt 
ma~ giben fo~ tl}e Wefenllant Voffius br tl)e ~ptttion of tt;t 
\l)l)ole ~ourt of King'~-Bench. 

Strangford 'Vcrfus Green. 

I~ an action on tl)e ~are fo~ Jaotl~perfoJmance of an ~~ Award that 
warll; tl)e Wtfenllant babing, tn :lJ3elJalf of bilufelf ann ~l ~uits fi 

lJi£l ,arttler, te,fer~ell aU Wifferencr~ ~nn Q1:onttOberfie~ a~ou~~~ teo 
bet\tlren t!Je 10ISlntlff anll tl)em to gtblttato~~, ani) p~o~ a Relea[e. 
nltfell to perfo~m tlJetr g\llartl; \t1lJtclJ ttHl~, ~IJat aU ~utt£; 
mlJtcU are Plofecuteil bl? ttle ~lainttff againft tlJe Wcfe1!:: 
bant mall ,eare, anti tlJat bt ruaH pal? tlJt 10lainttft fo 
mud}, &c. anti fo~ ~on~parment tlJt~ ~ctiou t1.}(l~ b~ouglJt 

G g 2 up()tl 
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upon tl)i~ tpec;al ~edaratjon, to wlJiclJ tue ~efenbant 
btb tJemur. 

2Cro.639, I. 13ecaufr tlJe ~ubmi1Tion ma~ onlr of ~atter~ con~ 
663· cerning tiJe jOartner(btp, ani) tbe atuarb \lla~, 'Cl!l)at aU 

~uit~ (baU ceafe. 
2. jJt \11a~ of aU ~atter~ betwren: tbe l$laintiff anll 

tl)e ~artntr, anll tl)e atuarll i~, ~lJat aU ~uit~ p~orecutei) 
again tl: tlJt 7Sefenllant onlp (baU ceafe. 

3. ~lje awarll i» not mutual; fo~ tlJe ~efenllant i~ to 
pa'}! ~onep, but tiJr ~Iainttff tg to gibe no laeleafe, 'ti~ 
onll' faii) tiJat aU ~uit~ ftJaU ceate. 

5. arbe otl)er ~artner i~ not mabe a ~artr to tlJe ~ubJ 
mt1Tion. ~ 

2 ero. 663· lBut tucre cfrception~ were not aUomeb; fo~ no 'Siffe:: 
renee lbaU be tntenllell but \nbat conctrnell tl)e 101atntiff 
anll tIJe Wefenbant, a~ tlJe ~efenbant tua~ concernet» \tlitlJ 
iJt~ lDartner in ~raile onlp, unlef~ tfJe <n:ontrarr bill a13:: 
pear; anll if anp fncb mere, tber (boUn) be lbe\Vtl on tlJe 
otl1er ~iZlt. 

anll it (baU be intenbeb lifte\l)ife tuat aU ~uit~ &lal! 
ccafe OIlIl? betUiren tlJc 10laintiff ani) tl)e Wefenbant, anti 
tbat UH1» an a1l1ari) on botlJ ~ille~; fo: tl)e smarlling tlJat 
aU ~uit~ fball teafe gat!) tfJe Cfffett of a laeltafe~ anb tJ)e 
~ubmitrion anb !!tuati) map be pIeabell in ~ifclJatge a£' 
well a~ a llitleafe; anb lifietuife tfJe Wcfenbant mal? un:: 
tJettalte fo~ lJi~ partner, anb lJabing enlla~eb fo~ lJim, 
anb p~omifell tgat bc (b{lulll perfo~m tbe atvarb Oll lJi~ 
10art, (not\!litbftanbing tf;Je 10artnet i~ not bounb fa to 
DO) l!et if be refnfe, 'ti~ a 1J3~eadJ of tbe ~efelll,)ant'~ ~~o~ 
mtre~ anb fo tlJe ~laintiff I)all g}ubgment upon tbe firn 
argument. 

Sir John Shaw againft a BurgeJs of Colchefter. 

T~1~ \l.la~ upon a ~rtal at tlJe 15ar, \.UlJeretn tlJe 
crafe tua).1 tUi~, viz. ~l1e 101aintiff \tls ~ a ~etjeant 

at lLaw, anb lIieco~llet of Colchefier, anb tlJe ~cfenlJallt~ 
tefolbing to turn !Jim out, p:ocureb .artt(fe~ of ~i£ibe~ 
meanout to be o~atun againft !Jim, ani) tlJen aU \nl)o !Jab 
llAbertp to bote, p~ocrebeo to bote fo~ ani) againl1 IJtlU, anll 
a ~oll tua~ llranteb to bectlle tIlt <ltolltroberf1" it not ap, 
peatin~ upon tlJe dtie\ll \l.llJidJ IJab t!Je ~ajo~itr of [1ote~; 
but befo~e tile ~Iatnttff bab talten all tbe ~alne,g, anll 
wlJiltl: !JC \)Jag talling off tlJe ~oU, t!Je (OcfentJant~ took 
8map tue 10apet~ anll tlJOulb not tuftet lJrut to p~O'ttb ; 
tge 91utF gate !Jim 300 1. ~amage~. 

I Trotter 
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Trotter rverfus Blake. In Scaccario. 

T~91~ tlla£i tlJe Grafe of mp JLO~il Hollis upon, a 'Qrriaf Ej~chnellt. 
at tl}e :l5ar tn tIle Exchequer ill an EjeCtionc firm<r, ~vlll not h:: 

tnl)ereiu tbe <lCafe toas; tlJi~: viz. f~.r a For-

-at:lJe JL,o~n Hollis IDa~ fetfel) of tfJe ~ano~ of Aldcnham ~~~~:ec~he 
in tUe <Jl:ountr of Hartford tn 1fec~ anll tJje JL.ann,; in .enue~ Tenant re­

ffion \nete belll of t~'e faill JL,o~1) bp ClCoPl? of arOUtt:;moti, fU£~d tbPlY 

anD are ~arcel of t!Je aforefaio ~atlo~. ingltd~ub~_ 
~lJat tUe I0efenllant UJSfj atnnitten ~etlant, ann a fJinc fui. 

of 8 1. i1UpofcO upon !Jim fo~ fucb 'ltllmittanct, pa!,ab~~ at 
1tlnre nttlttltt 1l)al?rttent~; tlJat tIje 8 1. \tHt~ perronaUl' lle:: 
manllell of lJim bp tIle 1Lo~i)'tl ~teb.1atb, ani) be refufetl 
19armeut; ml;eteupon tbe JL,o~il enter~ anll feife~ tlJe <f:: 
ilate fo~ a fo~feiturc, wlJicb be wouln not babe infHten 
on., but tbat t!Je ~bftitlacl? of tlJe t0efeniJant maile it ne~ 
ce1Tatl' fo~ lJim to a1Tert bi~(title anllltii.!JiJt. 

g@~. Walker, tlJe JL,o~tJ Hollis lJt~ ~tewat{), being fwo:n, 
gabe (fbtilCtut, ti)8t a 1ftne of 8 1. l.Ua~ fet upon tije ~cfen; 
Ilant mlJcn lJe \1la~ abmttteil, ani) tbat tbt 'J1anilS to \1Jbicb 
iJe UHlfJ a1lmittcn mere uruaHp let fo~ 7 1. per Annum, fo tgat 
tLJt fine tusp but a little lno~e tlJan a ~cat'~ ([lalue: 
~lJat lJe lJtmfelf llClnanllcll tl}e 8 1. of tbt ~cfennant, be:: 
tng a ~eafarint! 9@an., muo refufen to pal' it. ttl)at be 
IinetD tl}e wefentJant to be tlJe fame ~etfot1 mba \na~ at):: 
mittetl to tlJt~ ([oPl?l)olil! ~lJat tlJe ~tmanb \Ua~ inane 
at ti}e ~tt\tlatl.l'~ <ltbfuuber itl Staple-Inn, ani) betaufe It 
\.na~ parable at ~iJ~re fetnral t!)al!~, be t!Jenl.lcmanlJzi) of 
fJint oulr 2 1. 13 s. 4 d. a~ a m:biri) ~art of tbt 8 1. anll tbat 
I)e bib enter upon tlJe 25tlJ ;lDap of November laft, fo~ ~on~ 
parment of tlJe faii) 21. 13 s. 4 d. 

'<!t:1Je Grounfcl fo~ tlJe ~efenbant (nuaety, ~bat tfJe ~tCb.1: Ex parte 
arb ougbt to p~olluce an: .autlJo~it1? in [[lriting gibctt to Def. 
i)tm bp tlJe )Lo~i)., to mafic tlJi~ Wemanll an!) ~t1ttP upon 
mefufsl, fo~ tl)e lLo~b'~ owning it aftet\\)ari)~ mill not 
malie a 1fo~fetturt. 

')5ut tl)e ~outt IJcltl deatlr., t{Jat tijere \thl~ no ~reb of Curia. 
an etp~ef~ autbo~ttl' tn Mltiting, ani) tbat it tua~ not 
necdlarr fo~ t!Je ~te~attl to mafil~ a l0lccept fo~ tIJe ~ei:: 
1ute, but t!Jat tt \l)a~ neceffarJ? tl)at tl)e jE)emantJ Wouin 
be perfonal. 

3rlJe mearon 1tll.Jr t!Je ~efennant rcfufcll ,'to par tbt£S 
~ine \lla~, bccaufe I)e faill tijat bl' a ~e'tre ani) ~utbel? 
maDe of tlJi~ ~auo~ in tlJe meign of ~uren Elizabeth ttJe 
fine to be paii) fo: tlJt~ (itOPl'lJOltl \\tags fettletJ, anb it ~a~ 
but 3 1. ann no luo~e. 

ann 
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ann ~tt Francis Winnington, ~ol1cito~ <l5eneral, fail) fo~ 
tlJe ~efcni.lant, tl)at tiJe ([afe DJa~ berp penal on tJi~ ~iile, 
but rt}flt be \'uDUU, malie it clear tiJat tl)ere U1a~ no <Colour 
fo~ ttJe b~inging of tijif$ action eitbev a~ to tlje ~atter o~ 
tbe 1fo~ln. 
~e faill, ~lJat tlje g@ano: of Aldenham iJall not brenlon~ 

in tlJi~ noble l1o~il, be tame in ag ~llrtbafer 0: a ~O~t .. 
gagre unber tl)e jfamiil? of tlJe Harvies tulJofe ~nlJerttan,e 
it UJa$ ancientlp; anll tlJere ba~ been fome Woubt WlJdit 
i't IDa~ in tljetr 19offe[ion tulJat jfines Were tullomarp to 
be paill upon Wefcent$ anll alienation~; but tlJat ifj nom 
fetttcb, ani) Uje wefenilsnt \tla~ in tl}e <tafe of a ~ercent, 
fo~ \tI~iClJ tiJe Mine t~ not to be arbitrarp at tlje ~ill of 
tI)e )LO:ll; but if5 teilUceo to a ([crtaintp in ~uren Eliza­
beth')llaeign bp (fonfcnt anll agrttlttent bet\lJren tlJe )!"OJil 
ann m:enant~ ; ani) tJjat a ~urbep \11tlf$ tljen ntailt bp 
dlertu£ of a <Irommiffion llirerteb to fonte ~en of <ttetHt 
aUi) [[1o~tI) tn tlJofe ~al'~, mlJo \nere impo1Dere~ to fet 
fo;tb tlJe )JIluantitr of JLanil, anll tne dtaluc tlJcreof, \tJbiciJ 
llHl~ bone acco~ilinglp; anil it UHIZ tben agrreil, tlri)at a 
~£at anll an lJaU'f$ dlalue in tate of a llDrfccnt, anll ~wo 
~eat~ dlalut tn cafe of an r~ntenatio1t, (bonU) b~ pailJ as 
a 1ftne to tlJe )L,O~il, anil tlJe ~~opoHion of tbe (llalue \1.las 
t!)en cOluputcil br tlJt ~omllli[ioner£i, ani) DecreelJ 111' tiJe 
<ltourt of Chancery to be biniling to tlJe )LoJi)fj nnb ([:enant~ 
fo~ eber. 
~be ~ueaion no\11 {~, ~o\tJ tiJi).1 1Peat'~ <11alue !ball be 

tomputtLJ : arne )1o~n tooulll babe it acco:lJing to tbe im~ 
p~oben QIalue; tbe arenant null pap a"o~tling a~ it 1lJa~ 
tatcil in mu£cn Elizabeth'f$ t!tlue bp tl;Jofe <ltomtnilIioncr~. 
~om if tlJi~ lLanb l)ail ilecapcil in malue, tl}e ~enant ban 
ntU been obli~ell to pal! a ~ine aCCOJiling to tlJe dtaluation 
of tl)at ~ime; anil if fo, it wouln be berp unrtafonable 
to 1ualie lJim par (oJ lJif$ ~nlluarp anil gjm.p:obement of 
t!Jt ·JLanll 110\1) it i$ raifcb tn [taint., l1£ctlufe tiJat \1.1ag tlont 
ill' lJi~ Jl.,abouf, ann at l)if$ <f~p£n!£; fo tuat tlJt ~oubt 
being tuJlst fine OJaU be paiil<t an Ejeetione firm.r will not 
lie~ becaufe tl)e ~atter i~ 1loubtful<t anll tlJe JLaw gibe~ 
ttJe ~enant llibtrtp to contea it \tJitiJ tbe lLo~n, nnb mill 
ueber let i)im be unbet tbe 1&tril of a ~o~feiture.. becaufe 
be \niH not tontplp mitlJ t~e JLO~ll to gibe up l)i~ miglJt 
1tlitlJout llam. 

Wut tl:lc lLo~l1 iJatb anotber., anll a mo~e p~Optt 1Retnellp; 
fo~ lJe lna!1 b~ing an artion of 10cbt fo~ tIlt fine tlJUf5 tm~ 
pofCi), \1)lJtclJ \niU ttl? tlJe 11tigl)t ; anil i~ n-ot fo penal to tJje 
4.toppl)olilcr, bJIJtclJ 100int tuaf5 latelp refolbeil: aun tbat 
" a <IropplJolber lJail a p~obable ~aufe to intJuce !Jim to be~ 

~ I lietle 
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Uebt tl)at be ougr1t not to pal? tlw fine ll£matt1Je13, (lst HH' 
lRigiJt b~ Sf) it woutD) pet no <ejcltl1unt uull he; to,l H mu:t 
be onIl} in a plain ~afe t!lat tiJ~ JLo~1j can enter fOe! ti ;rot; 
feitute. 

:jfo~ no ~att fo~rett$S ~jj~ (ll;ffaU, but bl' a milful vc;. 
fault in ljimfelf, (nd) a 1fO~f£itute a~ i~ bone ani) p~£~ 
fumelJ to be tomntitteb upon tH55 OWl1 lanomletg~, but 
Rl;ant of (1]ntJrrftanbing tartrtot bt mane rn wHfu[ il~egUtt. 
'ari". true, tlJt Wectre ttt Chancety maDe lJerc cannot tHltl! 
ttJc lLaID, but it tuap be (fUifiet1tt (If tlJe fact; tOl prima 
facie it llJrlU be intcn1l2b t~at fud] (Jjalu€~ iJcbe bfen pail) 
QIime out of sm1inb, b€"tufe tl]e 4touft ljc'tbe fo tlHfren; 
but tDeu wijen tlje lFitlC tua~ btclati'lJ to be certain, a 
"J2ioubt nib arire 1JOUl tl;e !?tat'~ [lulue Iball be t~dio}letJ~ 
bJiJicb 1J~~ brett fctUdl alfo tJ'~ anotl)ct ~h'rft~ ~n1J fram 
tbnt ~tlne all tl1e ttfpertitie Jl,t»n~ ef UJt£S g[f)ano',! lJ8h~ 
taber! finefj a"o~~lilg tlit tl1at UlalUt 1l!ij~t~ i;5 mefftiont1'l 
in U;e ~utbel?, anb tbi}1 11£1#1 fJ.itnfclf 'Jan} ta~£n tint~ 
In purfuance of tf1-e famt, fa tlJat 'HZ clear tire :fftnt 
cannot be '1Lrllitr itt r; but be it {91 Ll~ nof, 'ti;& not rrmt£1£: al 
to n}l~ 10uTJ)oft, becaufe dye ~el-fant 11~tij a !1;OBi) :8Hl~1 H/c 

loul'able <lT5~ounn to tnuft uptm tfJt ~~(;~ee anu ~utbzr, 
anI) t;onfeQuentlp tijere t~ no Wilful :1fo~fdture. . 

qriJt J1o~i) ([tief JJ3rnon agtreLJ, ~iJat if it be a ~~outt, 
ann tl;Je ~enant Q:ibr~ a p~obable meafoh to maf1C it ap~ 
llrar tbat no mo~e l~i)ue tban mbat i)t i}'5 rcailp to pap .. 
'tis no jfo~f£iturc; but toe )1am in general p~erurne~ tijat 
tlJe jfine if) j.ncenain, if ti)c \ltontrar~ i~ not fljeUJeU. f;lOill 
if ti.j(~ ~ena»t'~ ~Dubt bib ati:fe upon tiJe (fqlfit.lblcn-ef~ 
of tlJe jfine, tn fue!l ~~lfe if lje t'cfufe to pal!., ·ti~ a ~o~~ 
feiture; but tere It \l1a~, UlljttlJtt it llJall be pain accoz~ 
bing to tbe contputen o~· il1tp~obcn [lalue, ann tJJtrefo~e l)e 
incHnen tfJat tlJe 2rtion mouri) not lie. ~ , 

~lJe QJ;~empbficatton of tlJt ~ecrre U1a~ otfcfell to be 
rean, mgtc!) bl'-ing oppofclI., ~erjeant MaYl1 Clrd info~mell 
tije <ltoutt, tlJat nothing U'la~ m.o~e ufual ruan to rratJ a 
~ent£nce in tl)e <ttclefiatlttal ([ourt., Ot a tt?3nrre. ill Chan­
cery, a~ <ebillence of t!Je :jfact; 1t bein{J aUo\neo to be teart, 
t!Je <l1ounci! fo~ tlJe ~efenllant tacIt Ji;lotice, HJnt tlJe (!tom" 
mitTion \\Ja£{ tterein mtntionclJ l11iJtctJ UUt% returneil into 
Chancery, anll burn ell 'roIJCll tlJe ~i:r ([fcrIi~ sIDfftce. \uaz 011 
1fire, in the mtar 1618. J5ut a t9upHcate tbereof ma~ p~a~, 
bucen, wuict) tlje ~rfcnllant {Jan from tbe ~ei~ of ttJe 
Harveys, anti fo tbe ~utbe1' llHlf) p~a1!cll to be rean; wbicii 
IDa'~ opp1lftlJ' br ~i'r William- Jones; f1)~' be fmil' tl,at it liE~ 
no jIDuplittlte .. t!Je (tontmiffionrr£i ~atne£S being aU \U~{t~ 
ten 1\11t~ one 'an-i'J~ anti no ~~ro€ being: mane tt)~t it WfHJ. 

I ~ 
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a true ~OPl' of tlJat mlJtcb \tla~ returntlJ: ~e Itru\Utfe Ob1 
fetbcD upon tue rtai.litl~ of tiJe ~ecrre, tlJat it wag an <f~ 
bibence fo~ tl;c Wlaintiff, bccftufe if tlJere ha~ bt'€ll a fet1 
tleb llttle fo~ ~al?ment of tfJe 1fine~, tbire ball bren no 
S[)c,afi'otl to rrek 1liclief in ~Quitr, ann tbat tbtre \l.Hl~ no 
meafon tljat tbe ~eftnnant fbauU. come into a Cltourt of 
lLa\ll to p~obe fut" ~ettltment bl' a ~ecrre in Chancery, 
fo~ lif tbete be fud) a ~ecrre l)i$$ memcnl? ig p~oper tl)ere ; 
befibe~, tiJe '®ccrre it fclf onll? mention~ t{Jc Fear'~ <I1a~ 
lue, \l)lJicl) \tla~ to be fettleb bl? t!Je ([otumi[ionerg, anb 
wiJtcb be fain \tla~ ntber ilone, fo tJ)at tIle ~e'rre wlJicb 
appointeb t!Je (lCotulniffton \1.1a~ not compleateb., ann tbcrc1 
fo~e being but <f~ecuto~l:', t~ of no fo~,e eben tn cfQuitr. 

~lJe (fourt mere boubtful tn tlJe ~attcr, anb :l6aron 
Thurland faitl, ~bat no gerton of Webt \11ollltl lic fo~ tJ)h1 
:fine, becaufe it wag neitIJer upon tlJe ([ontrart, no~ Rg 
ex quafi contraCtu: 15ut a~ to tbat, ~erjeant Meynard atl1 
tlncreb, t!ClJat maul' lltefolution$$ bab bren mane in lJi~ 
qtime of Qtaft~., mllerein tlJe elll lScoli~ \tlcre alent. 

<rIpon tur mUoIc, tlJt ([ourt tlJouglJt tiJi~ to be a p~opet 
€afe fo~ cfquttr, anll fo birecten a 9luro~ to bt \l'Jltbb:atun, 
tlllJi'll \lla~ a,co~binglr none. 

I DE 
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Term. SanEtre Trin. 
Anno 29 Car. II. in Communi Banco. 

Addi[on rverfus Sir John Otway. 

I, ~ 0. ~pe'ial illerbftt in Ejetlione firm~j tbt <[are 1lJa~ A Pari{h 
tbu~, viz. qrfJere tlJa~ tue [liU of Rippon, ann tge 10a:: ali.d ~ Viii 

, riO) of tlJ.~ Cante ~ame; anillifiewtfe tb~ [liU of Kirk- P':::ilin:!fe 
by, anil ti)e ~ani!J of ttJe fame ~ame, tn tlJe <[ount!' the fame 

of York. '1tni) Thomas Brathwaite being ~enant in '([Cat! of Name; a 
tlJe J1ani)~ ttl ~uetliot1, 'Iring in tlJe faiil ~arit1Je~ of Rip- Recovery is 

pon ann Kirkby; nH.l bp 16argain ani) ~a[t conber tUe ffame, ta~d:1n~be 
Iri11q (&11 ttl ttutb tuer 'Oiil) in tiJe ~arirut~ of Rippon ViII, and in 
anb Kirkbv, to tte 9htunt to ntafie a: tlCCtltlllt to tije Pr~cipe the Deed to 
tn o~tltr tOC fuffer a Common Recovery, anil tlJerc'br I]t lUll ~ard thh ccbrnant to CurtO: tlJe rante, UlbttlJ llieCOberr b.la~ aftcr~ p::rlh\,e 
tuaro~ f-nffettlJ of l1ann~ tn Rippon a nil Kirkby, but iJotb nameJ,~hey 
not fal' (a~ be ougbt) in tbe ~avdlJt% of Rippon anil Kirkby; make but 
anil tije illetnict in effect foutt/), -m:ll}l1t be ilao no llantl~ in oneConvey.; 

tiJc [(til;); but fnttJjer, ti}at it wa!i tIJe 'intent of tlJe ~ar~ ~I~~la~~~ in 
tie~, tf]at tlJc JlAUlb&$ in tlJe ~ariOJc~ lbouH) paf~; anD the Pariili 
1ll{Jett;e-c tt~,el1 !bouln o~ not, \t)a~ tlJe ~uea:ton. do pafs. 

-tjJt \lla~ fat~ fo~ tije ~efcntlant, ~lJat br tbi£{ 'jJnilentutt ~~d. Rer­
ann ~omn~on lllftol1err tIle JLann~ wbid) lie in tlJe faiil 2\r~n.~I. 
partfbcp fbaR paf~. J 

I. ~uppofi!lg tiJi~ to be in tbe <!tare of a ~lant, tljere if 
tbe mill i~ onlp nameil, ret tlJe )L,ani.l~ ill tJje ~arim of 
tlJe fa tnt ~alue (ball paf~, bcttlure tlje dl5~ant of eiJerr ~all 
(ball be tafien arongetf agatnft ijimfdf. Owen Rep. 6 I. 
~O wbl'rc ~R.rt of tlJe l/.,antl~ lit in B. anlJ tile Q'5zant i~ 

of ail tfJe 11antJz in D. aU tIle llanll,z in tbc ~atltb of D. 
mall ~Hlf~, becaufr in tlJat <[are tbe ~aria, (ball be intenoci) ; 
ani) if tl:;t ·lI.A1ID be dJu~ in a d5~ant, a fortiori in tbe <Irafe P fl" 
of a ([omnion lEec.oberp, w!)i(b if) tiJc ~omtnon affllt'ancc B~k;ra;nd 
of tlJe lLanO. Kelt. 

Hh 
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2. ~te Qlerl1trt lJatiJ founil tunt tbe ~efcnlJant i1ail no 
JLani)~ in tlJe [tillSj of Rippon anti Kirkby, anll tbe <[ourt 
toill not intrl111 tl)nt be gail anl? t{Jere, if not founil; fa 
tbat notting patrc~ bp rue lllecOb£tr, if tfJt JLanbg in tlJe 
~atiOJea lio not par~, tllUiclJ IS ,ontratr to tlJe :3}ntentiou 
of tiJe t0artie~, anlJ to tl)e mule~ of )Lam in tijt iiln <n:are~; 
fo~ if a 1J@tln ilcbifet!J aU IJt~ )L,anilS in Dale, anll batlJ 
11ott) :jfrreiJolll ann lLeafeijolil tl)ert, br tlJt~ ~ebtfe tUe 
:(rrreljoH) onlp paffe~, but If no frrei)olo tlJe lLeafe~ ruall 
pafp. Cro. Car. 293. ~o anjuilgetJ tn tlJe ([afe of Rofe tl1ld 
Bartlet, fo~ otljer\lltfe tbe [[lill \1.10ulll be boH,. 

3. ~iJe ~atilb ann <Hill O)all bt batb intenilcn to fUPJ.iO~t 
a '([riot alteanr l)an ; as hllJcre a Venire facias on~lJt to if~ 
fue troin tue !DattO) of Dale, ann it wa£S ab:larbeil front 

-\tJRo!. Rep. Dale gctnraUp, 'til.l weU tnouglJ, ok Roll. Rep. 27. A fortiori 
21,27, 293· to fuppo~t a ~ommou lL\tcoberp, \tllJtclJ lJa~ al1tHlr~ been 
HCb.6. 6 fabourablr interp~eten, ann ret a nem ~~ial mill uelp ttl 
2 roo 2 3· t{Je Ont <[aCr, but a ~an cannot comtnanil a nem lIlecoor 

bert! \tll)en be tutu; ani) tlJe~efo~e tl)e jJun!lf~ ufuallp gfbe 
~utJgment~ to fuppo~t ann maintain ([OlUmOtl mcco:; 
"eries, tbat tl)e ~nlJetitancr~ of tbe ~ubject 1uiglJt be p~es 
ferbcb; fo~ if t!Jtre be ~ena nt in ~all, tlJe llleberfton ttl 
~ec, o~ if 16arotl anb feme futltr a llltcobert!, tlJi~ i~ a 
lOar of ttJe taeberUotl, llnn tbe ~Owtf, ani) ret tlJe ins 
tenilLil 1aecompctlce coull) not go to eitlJe~. PI. Com. 5 I). 
z Roll. Rep. 67. 5 Co. Dormer'S <!tafe. 

Antea. 4. ~be j;Ufr lJabe founb tbat tlJ~ ~ntention of tlJe t0ar$ 
tiefj tn8)1 to pars tlje )l..,ani)~ in tiJe ~arilbe~, bJi)iclJ j\tl~ 
tention QJall bt QJ;quibalent to tlJe mo~il~ omitteil : £lnll 
fo~ tlJa t tlJere t~ a notable <tafe in 2 Roll. Rep. f. 245, \1.1lJere 
tlJe ~nttnt of tlJe ~attie~ fabell an <f~tingui11Jment of a 
llitnt. '(!ttl: ([aft llJ(i£1, A. mafie~ a )/.,cafe fo~ l?ear~, ren:; 
ll#ng mcnt~, ani.) tIlen grant~ tlJt l!iebttfion fo~ 40 Fear~ 
to B. anb C. \tll]t,!) lje aftet\tlaril~ ,0nberetJ to tUClU anil 
tbeir ~etrs bp lB&tg;ain anb ~ale, antl ,obcnantcn to ltbl! 
a. ~it1c accofOinnlr, to mafie tlJettt ~enant~ to tlJe Pr~ipe, 
to fufttt a ([ommon me,obe~p to anotlJcr [lfe ; t!Je 15argain, 
fine, ani.llticcobcrr \l)c~e aU e~t,uten, ani) it was atljuilgcil 
tlJat tljer maDe aU but one ~Ot1bcl?ance, ann tlJat toe me:: 
berrion ma~ not bctl:rOl?ell, ani) hI? QConfcquence tlJe tRent 
not c;:tinguiIDctJ; fo~ t!)ouglj tlje 15ar~aino~ migUt intrnll 
to neftro~ tlje lllebcrfinn, br lnaliing tlli~ <l5:ant to them 
8ni) tbCit $tit~, ret tlJe :lBargainre}j couU) ueber babe rt~clJ 
S:fnttntioll, ann tijcu~iJ tlJcr 'Were nom feifeil to anotbe~ 
<nfe, ret bl' t~e s:tatutc of t{[liU~, tlJdr fo~nter lRigfJt i~ 
faben U19itb tIler ban to tlJtit p~oper [lee; anil tbeir jjn:; 
tClltion being onI1' to utalit a ~tnant to ti)e Pr~cipe, tlJe 

4 ~tatute 
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~tatute O)aU be Co contlruei:J ti)(lt tl)e ;]ntent of tbe ~ar~ 
tie~ tbaU Haun. 

5. f!t)e lLani.Hi in tlJt ~arHbe~ pnf%, becaufc tlJt ;iIDre7J IAf;dcrr.:~3' 
anll ~ommon 1R.£tobet1? mafie but onc ~onbet'ance ant'! 
atIuranct itl tlJe J1at\1; anlJ tljertfOlc az a <ltotlftruttion t~ 
not to be mai:le upon 10art, but upon tlJe 1lIlJo!c ~eei.l, Co 
not upon tlJt Wreil o~ lRtcober1' alone, but upon botb to:: 
getber. 2 Co. 75. 1LO~b Cromwell'SJ ([afl'. 

6. "(tip t~e ltgrrelucnt of t!w l£)llrt(c~ wl1idJ gobcrilf.{ Antea. 
1fillef5 ann metobetie~, anll l"atl1l£) ffjaU paf~ bp fuel) 
~ante~ a~ are agrreil bet\l.1ren t!)tm, tljouglJ rucb ~amt~ 
ate not p~oper; ani) tiJerefo:e a !tine of a Lieu conus if) 
not ~ocil, tt)oursfJ nciti;Jer [liD o~ ~atifb i~ namen tbctt~ 
tn. Poph. 22. I Cro. 270, 276, 693. 2 ero. 574. 
~o if a fine be lebieb of a ([OUlman of ~aftute in Dale, Cre. Car: 

'tif5 gOOLJ, tbough Dale be nettl)ct cIUll o~ ~fitnlet, o~ Lieu Winch.I2. 
conus out Of a [lill. 2 Roll. Abr. f. I9. ~o in $)ir George Sy- ~d. 190,191-

luonds lJi~ ~afe, lLanb£S a~ ~artel of a SID.)ano~ were nIh ntea, 
jUi)gdJ to llaf£S, tljounb in ttUU1 tlJel? were ufeil tuitJj tlJe 
~ano~ but 'QL\lJO Weat~; anil tJJc llieafon of aU ttefe <rrare~ 
i~, bcc8ufe it \lla~ tbe llgrccment of t!Je ~aftie~ tf)at tl)Cl? 
Iboulil paf~. 

ObjeCt. 9lf it be objectcb, 't:lJat aU tijefe atttlJo~ttie~ ate 
in ([afc~ of 1fine~, but tile ~are at lOaf ifS in: a ([omnloll 
1l\erobett\ tul)icb maltc£S -a great ~tfference. 

Anfw. atlJe ~~ocreoin{(~ in botlJ art atutcablc, ann not 
anberfarr, anb tlJerero~e afS to tlJi.l1 ~urpore ttjtre is no 
~tffetencc btt\tH'tn tlJeut; ani) fo~ atl autfJo~ttl' in tIJe 
~oint, tlJe ([afe of Lever tt1ld Hofler ma£i ciUll, mlJtclJ \tla~ 
anju'Ogeil itt tbi~ Qiourt, Trin. 27 Car.~. mlbtrt tue g}u£~ Antea 47-
fiion \lHl~, mijetlJer upon a ~01nmon lReco\1cr}! fuffettil of . 
)Lanll~ in tl}t ~o\tln of Sale o~ fue ~tbert1? tlJereof, J1ann~ 
iring in Dale, being a bUlinct [liU, in tl)e ~ati.fb of Sale 
tboulil paf~ o~ not; ann after iltbet~ argument~ it \l)a~ 
aHowell to be \tIeU enougl], being tn tIlt <!tafe of a <ltomntou 
~lltcoberl': anll fo \Ua~ tIle ([are, Pafch. 16 Car. 2. in B. R. 
9ln: a ~pt'tal dlerilict tlJe ~afe 1\la~, '([!Jat ~ir Thomas 
tJ'hinn being feife1J of tlJe g@ano~ of Buckland tn ~ad, anil 
of ~\t1entl' aere" of )l;atlll, caUeil anb TitlOWU br a parti~ 
cular ~atne, h1btdJ ~bJentl? acre~ of )Gallb were in Edw. 
tbc 6t1f~ 'Ql:tme reputcb 10arctl of ti)c iatn g'@ano~, anil al~ Sid. 190~ 
\tHlr~ ufell witlJ it, fOUl tIJ.e Caiil ~atlo~ anb aU tbt lLaUi)Z 
reputcb ~ar,cl tbercof, Ulttb tlJe 2ppurtetlancc£t, of llll)iCi) 
l)e nii) cutter a ([ommon lRecollerl'; ani) it hl(l~ anjuilgen 
upon great <!tonulleration, tIlat tlJougij tl1t lRetOberr bill 
not tuention tlJe t[;bJcntl' acre~ particularlr, l?et it bin 
~o~t tl)e ffntail tbereof, bc,aufe tl)C ~t1i)enture mblCb 
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leab~ dJe mft£i of tl)e lliecobetp ma~ of tiJe 1Lanil~ teputeil 
10atc£l tbereof'l o~ enjoftD 'Wit!} it, ann tlJat tiJt ~lJo~t~ 
ute£) in tlJe lRecoberr \.tla~ \Uell fupplietl bp tJ)t Wren; in 
to!JtclJ <!tafe tbe ([ourt mete guiilcn br tlJe lIiefolutlOtl tn 
~tr George Symond'~ <!tafe. Vide 6 Co. ~it Moyle Finch'R/ <It'afc. 

td:l)e gutlJo~itte£i agail1tl tbi~ 11Dpinton art arwo ! 
Antea lever I. ~bat of Stock 'VerfolJ Fox, Cro. Jac. I 20. Q!l)tte mete ~1.no 
lind H~fier. dliU!i, Walton anb Street in tiJe 10atttl) of Street, anD a :1fine 
47' \lJa~ letien of llanll)1 in Street; it \Da~ atJjungen tlJat tlJe 

)Lanbl$ in Walton nil) not par~ br tbi~ ~tttt. 
lOut tl)ere i~ anotlJer mtpo~t of tlJt~ berl? <!tarc, bl' tnr 

l1o~tJ ~lJtef gjuthee Rolls tn bi~ Abr. tit. Grants 54. \tJfJere 'ti~ 
faitJ, ~f tlJete be in tbe <!taunt)? of Somerfet tIle mil! of Street, 
anb tJJe [ttn of'Valtham mttlJttl tile ~attfb of Street, ann a 
~all being feifcl) of lLanb~ in tbt mill of Street, ani) of 
otlJe~ lLatli)~ in tlJe dliU of Waltham, aU wttbtn tbe ~arlfb 
of Street, ann lJe bargail1~ ann feU~ aU lJi~ lLanl.l;$ in 
Street:; ann babing cobenanten to feill? a 1fint, ilotlJ acco~~ 
i:lingll' le11l' it of lLantJs in Street, ann botb not mention 
eitbtr in tlJe ~ntJtnture o~ ttl tlje :Jftne anp lLanb~ in 'Val .. 
tham, t!Jt )l.,ann~ Iring tJjere tball not paf~; from rotn,!!. 
m.£po~t tlitre tnal? be a fai~ gjnferenct mane., f!Cgat it 1ua~ 
tJ)t 1Lo~tJ Roll'~ bi~ 11Dpttlion~ ~l)at if 'Valthalll bail been 
namtb tn tlje ~nneuture., tlJo' not in tlJt fine., tlJe 1Lanil~ 
woulillJabe patretl; ann in tbi~ <taft tlJt 10arirue~ are namelJ 
in tlJe ~nnttlturc of 15arg;ain ann ~ale; but bcuneg., tn 
tlJat fluf£' tIle ~a:rtl! bab )l,anll~ botb tn Street anb Waltham, 
ani) fo ti;e <n:onbel?ance~ Ulere not in bain, a~ tbtl? luna 
be bere if tlJe )L,antJ~ in tbt ~atiOJe~ tlo not par~+ 

Antea. 2. 3!:ljC Dtljer ([afe tfJ tlJfft of Baker and J ohnfon in Hutton 106. 

15ut tiJt~ ([afe i~ Quite ilifferent frOln tlJat., beeBufe ti)ert 
b.la~ ncitl}er [ltn o~ 10aritl) namell tn tlJe :3Jnbenturt; but 
tete tlJe j!nbenture bJafj tigbt, fo~ tlJe lann~ are menttone1l 
tucrein to lie in: tIle 10ari(be~, &c. 'ltnn fo~ tl)eCe Jaeafon~, 
9jubgment \Vas p~al!eil fo~ tIle ~efenilant+ 

arbi~ <!tare tna~ after\tlarn~ arguen in Michaelmas-tterlU 
fouoming, bp ~erjeant Pemberton aUn Maynard fo~ tlJe 
~latnttff~ 1l.lbO faitJ, 

Ex parte atijat tl}e <If)obernmel1t of tlJt).1 ~attou tua~ (fcdefiatltcal 
Quer. anb (Jtlbil; tlJe cfcciefiatlteal rt1n~ b)? ~arttl)t~, ann tlJe 

fltibi! bl? d1iU~; ~lJat a l0arttl) t~ conllituteb bl? tl)e <fe~ 
'iefinilie"l ~o\tler, ann mal! be alteten bl! tlje iliing anll 
'~~btt1atr of tiJe ~lace; t!Jat tbe ~arfon \lla~ ~uperin· 
tenbcut of tlJe ~aritb, ann t!Je <ltonftable of tlJe [ttll, wlJtdJ 
tca£t alfo conftttuten bl! tue <tibil SJ@agtftratt; anll front 
lJence it if$, toat itt real 'l(ction~ tulJtcb are anbrtCarl!, 
l.anb~ cugJjt not to be ilemantJeb a~ l}!tng in a 10aritb~ 

4' but 



,------------_ .. -..... -_ .. _- _ ... _--------- .. -------
Trin. 29 Car. II. in COJTlJl1Uni Banco. 237 

t 

but bJitbin \1 mitl., tIJat being tlJe 191act Inurwn to ttle cri~ 
bil1atif5tJirtton; ann if a ~refpaf% UJIJici) i£s loral be Kail) 
at Dale g:neraUl', ta~cte betn!): batt) t~e ~;1rtOJ ann utiU of 
D,lle, tile ~~oof of U)e QIrefpaf~ Dont itl tbe ~atHb i~ not 
gooi'J, fo~ it ntuft be at tbe <!liU. 

~(Jer f4grren., 'Clrbat ill conbrpin(t of .lLanl.'l~ a jfine O~ 
<ltonttuon JRtcouerr of lLfUl'O% in a 10artru O~ Lieu conus UJa~ 
goon. 2 Cro. 574- lOut tf tben~ be botlJ a <riiU ann a ~attm 
of tue fame ~atnc, anti feberaUr bouniletJ; if tije dUn be 
ontl! namei) n3itiJout tlJe ~atifb, ttotbing lJotl) vaflS but 
wlJst i~ ttl tlJc (JJill., becaufe tuI]ere a ~lace if) allengell in i Inil. 12~. 
~leailing it mull be of a QIill. Moor 7IO. 2 Cro. I21. b. 

~nil tbt~ \l1a~ tbe aucient [{tar of oCluantJing JL,Elnll~ in: 
a Pra'cipe quod reddatj becaufe of tlJe ~oto~iet1! of <1liU£S 
ftom mlJence Vifi1CS tlo artre; ann bec<lufe tlJc (Ltill i.~ mo~e 
particulat ann of .1uo~e ~ettaintp tiJan a 1Dati01; ann 
tiJertfJ~e 'ti~ r£Quiute tiJat tiJc wetnannant tl)oulil be nefti 
JI-articular tn l)t~ ~emanil, tfJat tljc ~tnant map fino\.u 
bow to mane IJt~ Wefenct) ann tf)e ~beritt of \l.lijat to 
belibel: ~offetTion. 

13efii)e~, a <T1ill i~ tno~e gocien! tIyan a: ~atilb., ann 
Jl.,anb~ iJabt been btmant1eil \llitbin tl)em '([tme out of 
S)'@itltJ, fo tuat tile ~cmann ( \nl)etl ,ti~ no.ubtful of robes 
1tt~ mane) ft)all be fuppofeiJ of t!lat tul)fCIJ i~ moa: an~ 
ctent; ani) fucb <!onftruction i£f maa confo~tnab!e to tbe 
I1Ite <Irafe~, fo~ Additio probat Minoritatem: g{nn tlJerefo~e if 
fatber ann ~on are botiJ of one ~ame., ann ~£ntion i~ 
mabt of one mitljout an ~Ulilttton of Junior, tl)e law in,; 
tenb~ tbe father; fo tlJe d1tU being mo~e ancient ti}an 
tJ)e ~atfOJ,tlJat tl)all be inttu1)£LJ, if tlJe ~atilb i~ not ntuueb. 

1" 2 Anderfon 124. Hartwel, Rode ann Afhen, mete febcral 
miU~ in tbet0ariaJ of Rode tbe lUng gtC1nten aU bt~ ~ Iri a Prtec 
(!t'PttJe~ ill Rode ann Aihen in tentlra Richatdi 'Vake, anll at cipe.it mufr 
tlje llCttue of tbt <l5UUlt tue ~1?tbe~ of Hartwcl \nett in tbe be ~nteJ?ded 
~enurt of Wake; it tua:~ Sbjuilgen in tJj€ King'~-Bench tijatp~i}i; ~a 
tbt ttl'tb,t~ tn Hartwel t)10 paf~ .. but tiJat 9Juilgntent \\1a~ not named,' 
trbetfeil Hi tbt Exchequer-Chamber, bcc&lufe Rode cotdn not becaufeVills 
be 'f iutenbtll a: ~attt1) ani) fo to compJtf)etHl HartweI, but are knowll .. 
muff be intenilen a <ntH tlitiincr front a ~arilb, flub fo tue ~~~eL~~m,,: 
~l?ttJe~ of Hartwel belng alfo a mill, coulil not pant bl' tbe but not p~­
<lfS~ant of tlJeltt in Rode; tbi~ alfo 'roa~ tue !lDpiniotl of rilhes; tho~e 
Popham, Owen 60. JBut Gawdy anil Fenner were of attotlJet w

t 
etredcbonl1thl-. . . u eye 

£Dpunon. Counfel of 
Lyons, but 

g~ to tfJe nUlling of tlJe jiurr, tl)at lJotb not bell' i(ti~ o~her~ 
tbe JRecoberr tiC not full, fOJ tJJcP map e~poul1tJ, bnt tI)er G~~enlt~. 
cannot enlarge eaclJ ot!)Cf: j]n a Formcdon" nient comprifc Owen gt. 

in 
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in tiJe Rc,o~il, ani) not \UlJat ifJ conlp~lfen in tbe ~e2b, if5 
the ~l!?a. ttiJinQ;~ upon a meco].tJ are open to tfJe dtww of 
at! $Jcople; but a Wreil i~ a 11)ocltet~JR.e,o~n, ann tiJe 1IJ£t'~ 
fcm$ U1DOlU it concztnetlJ cannot tOlUe at tlJe ~igbt of 
it: ~o jftnez are open ann to be feen br aU~ anb ate to 
be p~oclatlncil, but acco~ntn{! to tlJi~ 3lnttrp~etation ~rel).e; 
tlJoultl be alfo p~odaimrn. 

gut! tbere i}j a manifeft ~ifference between 'Ql:lJing~ con~~ 
tainttl in a :Jfiue, ann in a Wren; fo~ a fJlne of a qrene~ 
mcnt t~ not gool), but a Wreil of a ~Ulement irs IDeH e~ 
noug~., but totll not lJelp tue 1Fine; anl) tberefo~e ~cn 
lboulb not go out of~ tIle JRule~ of tlJe fLam to bell' a ~t~ 
italic : ~ o~ UlijiClj 1i\eafon~ tijel! p~a}!en :Jlungtuent fo~ tbe 
10laintiff. 

lOut tije \Dljole ([ourt were of ®pinion tbat tlJc JLaun~ 
in tfJe 10atilbe~ bill tuell par~; fo~ a~ ~tne~ ann JReco~ 
btrie~ llilJ grow in alee, anb art no\1.1 become <ltomluon arlO 
furanc.el1, tlJel! ate to be fa;boUren in tlJe JL~b.l : aull it batl) 
been a Rule., G:1Jat eben In ~oubtful ~lJln~nj, \[onfrru,~ 
tion~ mall be malle to fuppolt a ~eell if pofftbfe, ULres 
magis valeat quam pereat. Co. Lit. 183. 

)51' Rippon ~enet'aUl! tiJe <I1iU ruaU be illtennell, but fiabi­
tur pr~fumptio donec probetur in contrarium, ann tl)at t~ p~Oben 
up tlJe ~eei) \lllJict) tbe\tl£S \tI!Jcre tbe JLann~ he. 

indenture lBotb t!Je 1nDenture ann Bccober')! beitl~ one €onber~ 
by an Infant anee, lUUa be c~pountJeb fo dJat eberr 10art mal' :(fann) 
~fe:~;~e be[{i)e~, 'tif5 apparent IIp tlJc :Jjntetlt of tOt ~ar,tie,s (tuf;iciJ 
Fine or Re- the 1utr lJab~ aUo founn) ti)at tl)e JLani).£i ttl ti)e 19a~ 
covery, tiIDC~ OJoultJ paf~. 
make ,but 1n tl)e <J!;afc of Brock and Spencer a ~rCrfJar}j \t1::~ fait) in 
~~ea~~en-o~ Hurfly, anll it tl)cr~ not faii) \nijetl)tr mill Ot 10arttb; tIle 
th~rwif~ he ~£fttll:!at1t pleatl2il tbat tI;e ILann~ Ul£re fJelt) of tJ)e ~a~ 
~ight avoid t10~ of Marden in tiJe ~atiru of Hurfly, &c. ant) tlJe Venire fa­
ItDs~ ~ay cias ~a~ de Vicin~to Old!', anll not de Vici?eto Parochi~ Hur{ly, 
illfa~cy. y anb it mC1Z atlJubgetJ «nOll, fo~ tUe cI1tU ani) tl)e )pantb 
Hob. f. 6. ll)aU be nntJerilooll to br tiJe fame. 
2Cro.676. £tnn a~ to tI;iz ~urpOrt tlJer mere aU of ~piniotl, ~lJat 

tbere 1l.1a~ no. Wiffett~c.t bet\t1ren a 1Fi~e anb JRecOber')!: 
'(ftif) true, tiJc lL-a\tl o~lgtnaUJ? troll ~ottCt of a: attn onlp .. 
becaufe tIJe ~ibifiott of a (JtOlltlt1! into ~art(be~ \tHl~ of 
(lfcdeurdhcal WHtribution; but no\.U bl' W~o,er~ of ~intc 
tuat ~iftinttton if.) tafH~t1 ~otice of in Cltibil affatr~ .. ann 
t!Je )La \n l}atb great t~t~o;rll to t[)e [lfagc ani) ~~arttce of 
tIJe ~eopI~ .. tlJe 'J1a1U it felf being notuton tUe but cont ~ 
iuon dUsge .. tuitb mUteb it comphe~, anll alter~ mitf) tbt 
<f~t(l;cncl' of ~ffair£{. 91 t wag but latch! tlJat tl)c ClturfitoJ~ 
\Uouli:J put ti)e mO~b P~lfiDl into a [[frtt) fo~ If a ~otc wag 

4 . i)clil,lcrrll 
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iJdibereb to tiJent of 1Lann~ in tije liJarilb of Dolle, tbtr 
ufetJ al\.Uap~ to mafie it of J1antJp in Dale, ttU tlJt €ourt 
o~beretJ tlJem to ilo otlJerwire; fo tbat tbougU ti)e ([01U:: 
mon <LUage \tHI~ fo fo~merlr, 'ti~ noto otlJer'Wift~ ani'! tlJt 
lReafon of ~iJing~ cbanging, tl)e ~bitlg~ tbemfelbe~ alfo 
cbange. 

gnll if tlJi~ me'Ob~r1? (bauln not be conffruei) to paf~ tbe 
J1attil~.. tlJe j]ntentton of tlJc 10artie~ \Uontll fail: '~i£S 
true, tbere i~ no lttutlJo~itr e~p~er~ tn tlJe ~oint to guiilc 
tlJi~ ~unment, no~ i~ tlJerc anr againil it; bnt if fud} 
OJoulil be, tlJc 11Dptnlon of tlJe €ourt t£i not to be bounil 
againft apparent 1lhg{)t; anll ·tt~ fo~ tlJe ~onour of tbe 
)l...am tiJat Sj@en OJoulO enjor tf)cir ~argain~ aC'O~i)ing az 
tbcl' intcnbtil; fo~ ml)teiJ mearon~, ~uilgmCttt Ula~ gtbeu 
fo~ tlJe l0efentJant. 

Goffe rucrfus Elkin. 

T '<f ~Ol1bition of a 160nb \l.la~, ~,lJat if tbe ,laintiff Affirmative 

tbaU fe~l to tlJe ~efen~iI;nt a ~OO~ anb f~fUc;ie,nt ~I~~~~~r~ 
<!ronbc,)?ance ttl t!Je )Lam of 1jl~ )l,ann~ ttl JamaICa, untlJ be particu­
ufnal ([obenatlt.!,) ttl fueb ~atlner a~ br tiJe ~efetlbant'~ Jar, where: 
<!rounfel ruaU be abbtfeb; tlJrn if tlJe ~eftnbant Ibouln not. 
tlJercupotl par unto toe ~tatntiff fucb a ~um of ~OtltP, 
&c. tl)e <ltonilition ffloultJ be botb : 9)n ';0ebt bJou!JlJt upon 
tlJi~ )5on1), tlJe Wefenl:lant (after f1Dl'cr of tlJe ~onbitton) 
plean~, tlJat ~J. Wade a ([ounfeUo~ at Jl"aw, bill abbife a 
~reil of :l5argatn anb ~ale frottt tl)t ~laintiff to tlJe 
l0efcntlaut \l.lttlJ t!)e ufual ([obenant~, of aU lJi~ 1Lanb~ 
in J alnaica, anll tentlzeb tlJe ctonbel'tlnce to tbe ~Iaintiff" 
mbo refufetJ to feal tIle fame., anb fo woutn bifd)arge btm~ 
ftlf of tlJe <ltonilittotl, tlJe ~one!, being not to be paii) un~ 
Itf~ tlJc '.!ffurance 1uabc. 
~o tbi~ ,lea tlJe ~lainttft tJemurrei) bp ~erjeant 

George Strode, 

I. :ll1rcClufe tbe ~efen1lant batlJ not lbe\.tH~tI tlJe ctOtl~ 
bc,)?ancc, ani) an affirmatibe 1t'Iea ougUt to be particular, 
anll not fo getltral a~ tlJi~; fo~ to pleab generaUp quod 
exoneravit t~ not gOOll, but it muif bt tbewcb ljoUt; ani) fo 
it ma~ atJjllngtll tn tfJt €a.fe of>(. Horfeman and Obbins, wijere -¥2 ero. r65; 
tbe ctrolli1ition \t)a~ to iUbempnifp l1atlll~ from tl;Jt 17Catlr 359, 36~, 
ment of 201. baring; tl)e teemife; tbe ~efenbant pleancn ~~l' t13t 
quod a tempore confect:ionis fcripti obligator~i hucufque exoneril- 2IC·O~~.;. 
vit, &c. anD upon ~emurrer a~ !Jere, It \tHl~ l)elll no ,gren ero. Car. 
~leat 383, 384; 

• l. ~l)e 2 Leon. 2V( 
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~. '@:be i1@attcr of tlJt <lronilittotl canailS batb of lLaw 
anil fiatt., anil bodJ ougijt to be fft out; tbe p~eparing of 
tue Jl?>rell ifj ~attet of fact, Clnb tl)e lIieafonablcnefS ann 
<tlalinitl' tlJcreof i~ ~atter of )l,aw, anil dJcrefo~e tlJcp 
ougbt to be ftt fo~t!J tlJat tlJe ([ourt luar jubge tljereof •. 

:¥Hob. 107· .¥ 1» 22 E. 4. 40. (tte <ltonilitlon cf a )Bonil wa~, ~fJat 
tbe ~efenbat1t OJoulil mew tf)e 191aintiff a fufftctent Wi(:: 
clJarge of an annutt1?, mOo plcailcil tl)at be tcnilcl'cll a goon 
anll Cufficient ;JIDifclJsrge in gentral mttlJout (etting tt 
fo~tlJ; it tua~ not «COb. 

Mod. Rep. 3. ~be ~lea i~, ~!Jat tfJe gjnilcnture ban tIJe ufual ([o~ 
67· bcnant~, but ilotJ) not fet t'gem fD~tl), anll fo~ tf)at ¢aufe 

'ti~ atro too general. 
jin 26 H. 8. I. fiJ:iJe <ltonbitiol1 was fo~ tlJe ~erfolmance 

of <ltobenant~; one trlJercof was, ~lJat bt fboulil mafit 
(ucb an <!eftatt to tbe ~laitltiff a~ fJi~ ([ounCel tbQullJ ail:: 
niCe: tllJe ~£fenbf!nt fleabtil, ~b~t ~e lli~ mafic fuel) <!ton:: 
1i£psnee a~ tlJt ([ounft of tlJe ~latnttff ntil ailbifc, ani) tf)e 
~lea ma.£) i;JdO iU ann teo gcneral, becaufe iJe (beweil not 
ti;e ~ature of tlJe <itonbtpance, ant» ret ~erfOlntan,e w.us 
plrSi:ltll aCCo~iltntt to tbc ([obenallt. 

16ut not\tJit!Jftaubing tljefe lf~,eption~, ttc tulJalt ([ourt 
1lJere of ~pinion t!lat tiJi~ ~Iea bJa~ go oil ; fo~ if tbe q:)e~ 
fcnbant ball fet f02tlJ tlJe wUoic ~eCLJ verbatim, 11tt bcenufe 
tut l1antl~ art in Jamaica, ann tlje ~Obenant£i are intenilen 
futb a~ are ufual tterc, tUe ([ourt cannot juilge of tbem, 
but tllcp muft be tr~eil bp tlje ~U1:p. 
~e-batb fet fo~tl.) t!Jat tJje ctonbcpanee tl.la~ b1' a 'Cun 

of jDCltgain ani) ~ale, \nlJitl) i~ well enougb; ann fo it 
l)atl breu if bp <lT5~ant, bccauft tlJe )L,anbz Iring tn Jamaica 
paf~ bp <5~ant, anll no lJ.,iberr ani) ~einn t~ netcltarp; 
if ant? <totJenant!.1 were unreafonable ani) not nfnal" tiltt! 
are to be l'beweil on tlJe otl}cr ~tllt! ~ni) fa gjnlJgment 
1lJa~ gillen fo~ tiJe WefenlJant. 

Spring ruerfus Eve. 

Verdict O· <f16t! upon tbe ~tatute of 29 Eliz. cap. 4· bl' tlJe ~hr~ 
~:t? th~ I. tift fo~ lJi~ fre~ foz ferbing of an <iE;reeution: after 
of \h~eTi~e [tcrnirt fo~ tlje lSlainttff, it \na~ mobel) in an al'rcft of 
of the Se[· ~ullg;ment bl' ~erjeant Pemberton, bceaufe tiJe ~ilne of 
~on of Par- 110ibillQ; t!)2 WarHament \lJa~ 1ntf~retitc?l~ be! n~ miffafH'il 
~l~n~nt." in boUJ t1;e ~ta:tute~15oofi~ of Poulton anb Kcble a~ it ap~ 
8I3~ ·74--, peateb bp U,e ~atlttlntent~moU, whereupon j!uilgtllcnt 

UHIZ tlal?ell ttl1 tlJi~ m:erm; ann tlJe (if ourt {Jail <topie}5 out 
of tt;c mou~ of tlJe ~tllte \t1~cn t~e tDarliamrnt U1tl~ brIll, 

4 anD 
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ann tijep mere aU dear of flDpinioll, tl)at tiJc" ~ime 'Wa~ 
luitlallen tn tIJe ~eciaratiotl., anti fo are aU tiJe lD~ece; 
llent~; fo~ ti)e ~latnttff lJere lleclarelJ, tuat tlJiz ~tatute 
\lla~ mane at n ~e[ion of ~atHament l1p '~o~ogatiotl 
lJelll at Wefiminfrer, 15 Febr. 29 Eliz. ani) tl]ere cotltinuei) 
'till tlJt ~i1Tolution of the farn,e; wljcrea~ in trutlJ tue 
~atliatuent began 29 OCtob. ann not 011 tlJC 15th of Fe­
bruary; fo~ tt \lJa~ alljournctl front tf)at .'iFIimc to tlJe 15th of 
February, anll tUcn continuCb 'tiU it U1a~ lliffolbeIl; 

~1:' Jl.,o~il Coke tn bt~ 4th Infritutes, fo1. 7- tafie~ ~oti,e of 
tl)i~ ~iftalie in tlJe p~inten )5ooli~. 

~u:t tlJe €ourt were aU of SlDpiUiotT, fitbat tbo' it tua£i Curia. 
mi{iafien antl ougJjt to babe bren otbcrmifc, ret bei~lg af~ 
ter l(. dlertlict 'ttf5 UleU enoug~, ann tIle ratber becaufe tlJis 1tC Dyer 9~.· 
ifl it particular '1titt of ,arliament, anil fo t{Jel' art rtot YeIv. 127. 

llountl to take ~ottee af it; ann tlJerefo~e if it be miftaficn, ~1;:Br~~Ibr. 
tbe JIDefenilBnt ouglJt to iJabe plealletJ Nul tiel Record; but tit. Pari. 87-
finee be I)atb anmittell it bp 19leanitl{t, ttlep wiU iutenll 
tlJat tJJere i~ fud) a ~tattlte a~ tlJe 101aintiff barb al~ 
Ieilg~tJ, anll t~tl! coulll not jut'JiciaUl' tafie JaotiCt of tlJe 
C!tontrtlfl! • 

~lJe ~erjtant ptrceibittg tlJe ~pittiou of tlJe ~otttt., tJe~ 
arell ~ime to fpeak to it, being a nt\l) ~otnt, ann toln tlJe 
Ql:outt, tbat tlJer ouglJt to talie Jaotict (if tJ;e ([ctumenec, 
ment of p~ibate att~, lDllictJ tlJt w!Jole <tou~t iltnttll. 

lnlJ tlJt ~lJief lIutltce faitl, arb at tiler \t)trt not bounlJ to 
fafie Jaotiee of tIlt <ll:ommencement of a general act, fo~ 
tl)e ([ourt \11a~ Dull? to e~pountl' it; anll tlJouglJ tlJi~ iJall 
not bren in tlJt ~afe of a particular get ( \tllJere 'ti~ clea~ 
tlJe ~efentJant ouglJt to pleab Nul tiel Record) ~et beina 
after dlerlltct 'ti~ weU enouglJ, beeaufe tbe J'artp took nO 
15encfit of it upon tlJe Jeemurrer, anll bteaure of tf;Je ~ul~ 
tipIteitl? of 10~e'tllent~ mbidJ run tlJat tuap. 
~o tn tlJe ~afe upon tlJe ~tatute of ~~tbe~., tlJougl) tt 

be mtllakcn, ret tt battJ often bren belll gOOl1; a£s tf an 
gction be b~ougfJt upon tlJat ~tatute fo~ not frtting out 
of arl:'tbt~, lleclaring Quod cum Quarto die Novembris Anho Se.r. 
cundo Edw. 6. 9it \tla~ enaetel1, &c. anb tlJt 10arliament be, 
gan I Ed. 6. anll \tla~ conttnuen bp J'~o:o~ation until 4 No­
vembris, ret tl)t~ flatb of un blln l)eUI gootJ, antJ MultituQtl 
erran ti urn tolli t pecca tum. 

Ii 
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aull tlJO' ttl tlJi~ <!tafe tbe parliantent \l)a~ alljournelJ, 
but tn that upon tge ~tatute of Ed. 6. it tua~ p~o~oguelJ, 
Tct tljc cti.)ief gJuf!tce faill, ~lJat af$ to tlJt~ 19urpofe tbcr& 
11.nl£i but little WHfcrcnee betwren an alljourntuent anll a 
~,w~ogatiotl ; fo~ an alljournment i!$ tnOperll! 111lJere tlJe 
i~oufe niJjourn tlJClufeUJeS5, anlJ a t0~o~ogation ts Ulgen 
tbr tiinfJ ai)journ~ tb£lU. 
~ut ~ul'ti,e Atkins nonbt£il, b.1l)etlJer tl)e Cltourt ougbt not 

to taliC ~otiCt of tl}e <\tomluencement of a general :act, 
anb (GuIo !Jabe \lliOJell tlJat tlJete ball bren no fucg lliefo~ 
tULlon a~ tl:)ere U1a~ in tl:)e 4I:afe of Partridge a1zd Strange tn 
PI. Cominentaries; fo~ tbat l:Je \\la~ fatt~fieil \llttlJ tiJe arg;u~ 
ment of ~erjeant Morgan in tljat 4I:afe, mIJo argueil agatntl 
tl)fit :3]ungment., anb lJelll, ~bat be 1tlbo bouclJetl a 1!leco:lJ, 
ann barie~ tttl]er in tlJe ~ear o~ ~erm, l:JatlJ failen of IJt£s 
1l\ecO~i)! :l6ut finee t!Jrre ban bren fo luanr autlJo~iiie~ 
ftuce in <!tonffrmation of tl)at ~a'e, ~t \\loulll far notl)iug 
again! it. ' 

leut be l)eln., tiJat tl)tre Ula~ a mautfell ~ifferen,e be~ 
tmeen an QU)journment ann a 1&~o~oga:tton; fo~ an ab­
joutnment 1nalit~ a §a'efftotl continue, but after a ~~o~o~ 
nation aU muft begin de Novo; antJ t~at an alJjonrnment 
ig not &tmap~ malJe br tlJemfelbe~, fo: tl:Je 4I:1}an,eUo~ 
ijatiJ ttiljournen tiJe ~ourc of ~rer~ ex mandato Domini Re­
gis; ann ~uret1 Elizabeth anjournelJ tlJe ~oure of <ltommon)) 
iJr ~om1ntffion uutler tlJt <l5~eat ~tal. 

Mires ruerJus Solebay. 

lervant I~ a ~pc'ial <I!crnict in Trover anlJ Converfion, t!Jt CltaCe 
hall be 'Wa$ tiJi~~ viz. 
char~ed in H. being po[(tren of feberal ~lJeep, reU~ tfJetu in a ~ar:;: 
Trover for bet to Alfron, but nill not l1eliber tlJem to tlJt <Llenllec., anb 
~~ld~ by afttr\natn~ in tiJat berl! ~atliet tlJep llif'barge eaciJ otbt~ 
the Com- .of tlJiz <ll:onttutt, anll a new agreenttnt \l.la~ malle bcttnren 
mand of his d)C1U, tl1ljicll UHl~., ~IJat Alfron lbouln ll~tbe tl:Je ~lJrep 
Vlafier. bome ann ilepnilure tlJCllt 'till tucl:J a ~imt, ann tl)af till:: 

tin~ tljat \!l:inle H. tuoullJ par lJim io mud) ebetl! [[teek 
fo~ t!Jeir ~aaurc; anl1 if at tlje <fnlJ of tljat 'Q'Cime ( tijen 
agrrell bet\l.lren tiJtm) Alfron woulll pa,l? H. fo mucb fo~ lJi~ 
~beep (bein~ a ~~ice tUtn nUo agrreil on), tljat tlJtn 
AHton CJauin IJ,abc tlJem. 

lBcfo~e tb£ 'ttime \t)a~ e~piren H. reU~ tbt ~l:Jrep to tIle 
$)latntifi Mires, anll f{ftct\t)atil~ Alfron feU~ tlJem to one 
J\larwood, tubo b~ouglJt a Replevin againft t!Je ~latntiff fo~ 
taliin~ of tlic ~beep ; anD tlJe ~fiiccr~, togctber \1lttb Sole­
bay Hit WefentH'ult (ml)o \tla,~ ~etbant to NTarwood) lIilt 
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ilr lJi~ $lD~bcr,. ann in affittance of tlJe ~ffic:rr~, i1~tbe ftc 
~lJrep to Marwood'~ ([)~ounb~, tobere tbep left tlJern. 

'QClJe ~laintiff bemani)~ tlJe ~iJrep of Solcbny, attn upon 
bi~ lliefufal to brUner tt)em, b~inlt£) tlji~ $!ttion tlqtllnft tte 
~etbant; ann wbetl)et it wouill lie o~ not, Ula~ ~tlJr ~ue:: 
ilion. 

1t \ua~ urgen at tlJe l5~r, tl)at tlje gerton wouln not 
lie agaitlil tfJe ~efentlant, bc(:nufe lJe bail not tlje lDoffc£':: 
fion of ti1e (jlJroil£) at tbe qrimc of tbe :action Jnougt)t; fo~ 
1)e p~ef{'nt1l! put tiJetu into iJiz gu)aftet'~ <1f5ZDuno: ~nil it 
W8,ll fain, if A. finil <l500LJ~, ann S. tafic.£$ t!Jem a~xl£lp befo~e 
tlJc attion b~oll~bt, Trover \Uta not he flQ;aintl A. but it tfS 
otlJer\1lift if IJt feU tbellt. 
~n tl}i~ ~afe it UJoulLJ babe been a 15~eadJ of ~ruff ill 

tIlt ~erbant, to babe tJclibtrcLJ tl)c <5ooil~ bzlonging to bi~ 
~after to anotl}er! '~i~ true" if tl)ere be a <Ironberfion, tijo' 
tile t0DtIetrion tIe rC1U01.i£n befo~e tJJc action b~ougbt .. fet 
tIle action \1.liU lie, but tbat i~ btt:aufe of tlJe <II onbtrnon. 

g@anr <ltare~ wert put Wl]cre tijc ~trbant i~ not li~b~e 
to an action fo~ a 'arbintt none br tbe <ltol1l1UanO of iJi~ 
Sj@after; anD mlJere a )Bailiff, miJa i~ but a ~trbant to 
tlJe ~lJrriff, ll)all not be cbar!J£tJ tn a fnlfe ;~rturn uta)£ 
bp bi~ ~~fttr. era. Eliz. 181. ~o if n ~ntit(J'z ~an p~ifli I Roll Abr­
an l,llolfe~ tlJe 1tction he~ againtl tl)e ~affcr) fini) not ~o 94, 9S· 
gatntl: tbe ~erbant. ~ .. 

~lle ([ourt., befo~e tber ilelibtrell anr ~ubgment in tBi~ 
~art, p:cmtfen tgeft qrwo €lJin~~, viz. 

J. ~bat 'tifl nccc[ar!, in Trover to p~obt a lEJ~op('rtl' in 
tbe ~Iatnttff., antJ a "rrover ano Converfion in tije wefrn~ 
bant: gntJ it wa~ fain br ~uffi,e Atkins, (but llrtveLJ DP 
tlJt <ltlJief ~uaice) ~lJat t!)ougb $ootJ~ are faIn in a ~Jr~ 
Jut, rtt tbe ~~optrtr i~ not cbangetJ 'till t~e Wtliberl' ; fo~ 
\l.llJitlJ be ciun Keilway 59, 77· 

l5ut ti)e <court lJl'lD cleatIl? in tlJi~ <raft, tI)st tne «rtl 
~ale to Alfion b.la~ lltfeatet) br tbe 9.grrement -of tnt ~ar~ 
tie~ after\llarn~; fo~ \t}lJtn a 15argain IfS tuClbt; anti aU 
,tlJe 10arttes content to btffolbe it, nnn otl)cr ([onbition~ 
ate p~opofe1), tlJt nem a{trrement LJeftrop~ t!}e fo~met lBar~ 
gatn. 1(n1) tIlt <tlJitf ~uai,e fain, m:lJat if an 'Olrt \ua~ 
bougl}t itl a geathet, fO: \1.llJtclJ tlJe dlennre ifS to pot' 10 1. 
if tl}e reanr geoner bt not pain, tlJt ~~optrtF til not al~ 
tereil, but tlJe 10artp tnar feU fJim to anotlJer. 

2. f!lli~ nem agrrement to Uabe t!Je ~brep1 if Alfioh 
\l)ouli) par (uell a ~um of ~oner at a future War., \nin 
not amount to a ~ale., ani) tbe nem ~topettl! i*, change!!, 
ani) c.onfequentlr tUe ~ale ilr H. to tlJe 10laintiff befoJc tot 
'0ap tf$ goob, anb fo tl}e ~~optttr of tl)e ~brep t~ in him. 

. 1 i .2 '-l3ut 
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16ut bl! tl}f, g)ptnion of tlJe tlll)ole ~ourt tbe :laton \llOulb 
not be agstnft tile Wefenbant. 

I. ~lJe Wefenilant couU, be gutltl! of 114) ~~nbttuon., un:: 
lef~ tIle ~~.ibiug tlJe <!Cattle b1' bettue of tlJe 11teplebin 
moulb malie !Jim guiltp; but a~ tI;Jat ~ilue tlJe ~brep 
\tn~re tn Cufiodia Legis, ani) tlJe lLam btn tben Pleferbe tbetu, 
fo t!lat no t0loptrtr can be d}augeb, anb if fo, tlJen tJ)ere 
coulll be no Qtonberfiotl. 

2. ~lJe grtion wiU not lie againa tlJe ~ttbant, fo~ it 
being in ~b~i)ten't to iJi~ ~after'~ (Jtommanb, t[jougJJ lJe 
bab no antle., ftt be (baU be e~,uren: ant) tbi_ ·mule j!u$ 
1hee Scroggs faii) \Voull, e~tenn to aU otafefl bJl)ert ti)e SWJa~ 
ner'~ ([ommanil \tla~ not to lio an apparent mtong ; fo~ lf 
th~; g'@aller'~ <!rafe llepenllei) upon a ~itle, be it true 0: 
Uti, 'tt~ enougl) to t~eufe tije ~etbant; fOl otlJerwtCe it 
'Wouln be a mtfdJiebou~ 'm:fJing., if tlJe ~erb ant upon all 
SiD,eaffotl$S mutt be fad~fteb mttb lJi~ sJ@after',S ~tde ani) 
mi~lJt befo~e be ottp bh1 ClCommanDfl; ann 'ttfJ ber}? rel: 
Quiftte tlJat be (bouib be fattf1fteb if an actIon (bouli) lie 
againft l)tm fo~ UilJat be botlJ in i1Dbebience to lJi~ ~atltrt 

-¥ Wyne .fnd 15ut it \l.lafj faib, tl}e 1(. ~trbant cannot pleall tije orom~ 
Ridcr,antea. manb of iJl~ ~atler in 15av of a arrefpaf~; anb it Wfl,11 

lilie\1.1ife fa ill, t{Jst in: tlJifl ClCafe tDe ~libing of tIle <!rattle 
ilr tlJe ~erbant to tIle <I3~cunLJ~ of bi~ ~eaer, o~ a ~tta~l~ 
ger'~ lJelping to illibe tbtm b.Jitljout being reque{ttb, i~ jUl: 
tlinable. 

3· 13ecauft \tllJat \Va)j bone b1' tIJe ~efentlant bJa~ bone 
in tl)e cf~eeution of ti)e 10~o,ef~ of tlJe )LaID, anti be mtgijt 
a~ well jufttfr a~ tlJe ~ffteer; fo~ if lje fo~bii) tfJe wefen~ 
bant to uabt affiftcn iJim., ret IJt~ ~ffifting iJim afttr\uaril~ 
1llouli) not lJabe mabe !Jim guilt')!, beetlufe none in ct~e,us: 
tion of t!Je )Latu. 

4. 15ecaufe 'ti5$ not founil tlJat tlJe ~erba1tt bib conbert 
tlje ~l:Jrep to ljt ~ omn ([tfe ~ fOl tUe fpeetal d'lernitt onl ~ 
finb~ t!Je Wemann ann tlJt Befural., tnlJidJ t~ tm Cltonbers: 
fion; anb tljougb 'tt~ an <tebibenee of it to a ~tn;r, ret 'till 
not ~atttr upon wlJidJ tlJe ClCourt ,an gibe ]utlgment of 
a <!onberfiott. 10 Co. 57. 

zBulflr·3 I j. gnn tl)ertfo:e tlJe~llr1? tbouli) babe founb tlJe ~onberaon 
J Roll. Abr. a~ tueU as tl)e ~emann ann iRefufal, lilie tile <!.tare in 2. Roll. 
"5' Abr. 693. 9ln an lttrife of ment::~eclt., upon Nul tort pltatwtJ~ 

tbc ~utt' founi) a. Wemann anb lacfufal., & fie diifeifivit; t.t 
tna~ belb to be no gOOi) dl£rllitt, fo~ tIle ~emanil ougbt to 
babe been founb on tIle )l;anil, ani) tbaU not be fo intenbeO 
unlef~ founb. 

a!l)e ~laintiff bere lJatlJ ret fo~tlJ ttl lJt~ ~eclaratiotl a 
1L\eQueft to btliber; tJjetl a Jaefura! anb <tonberCion: too, 

[j] Wi)idJ 
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1nlJiclJ fbe\.tJ~ tlJat tlJep ougfJt to be faun]), becaufe nithnct 
~bin«~ ; anb tlJe :jfinntng of tge Wemann anb JRefufai wa~ 
'onlp a t0~eCulnptibe, not a ([onclufibe 10~rof of tiJe <lton~ 
berrion; ann if tbe ~ur1' t1)emfelbeg fiuotn tlJat tbtre 1l.m~ 
no ,<lronberfion, 1!et tUt 10lainttff lJ~tlJ fattell in lJi~ ~rtton; 
a~ If a ~robet bt b:ougfJt fo~ cuttlng '(tree~ ann carrrtng: 
Df tIlem a\\1ap", anb tlJt j]url? fino~., tlJa~ tbough tue j.9~:: 
fennant cut tgem bomn, l'tt tlJel? tflU lal? to tl)e ~!atllttff~ 
~foft., tlJi~ i~ no ([onberfion. 
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ano tbouglJ it lJatlJ bren ftronglp infitleil at tIJe 15ar, 
tgat tlJt <!tourt {baH tntenll a <ltonberrtoll., unlef~ tlJe <Iron:: 
trart? appearelJ, anb are to nirett a ]url? to unO tfJc Wz­
manb anb 1ltefufal to be a <ltonberrton, ano tlJe ®pinioll 
of Dodridge altd Croke, in I Roll. Rep. 60. tua~ tuucl} reliCti 
on, \UlJtrt Adams tecobtreb againft Lewis 40 1. tn tue t.!l:ourt 
of Exon, anb ~I.ure 13ut~ of ~a'fi mere tafien in (!j;~e(;u:: 
tiotT, ann tbe 10lainttff htpofiten 22 1. 1n tlJe $anlJrJ of tlJe 
"®efcnbant to p~ebtnt tiJe ~alc of tl)e ~a'li~ 1nlJtcl) 1l.hl$ 
to be a -Pieoge to Jetutn tt upon mequeft., if tlJt ~efen~ 
bant \11a~ not patb befo~e tiJe nc~t <tourt t!Dar; tfJe gjUtp 
founll tJJe ~tbt \l)a~ not paIll., anO tilst no ltiel1uc{t \l1a~ 
malJe to return tIJr ~Qtli, but tlJat tIle 10latntifi reQuefteil 
tlje '®cfennant to return tlJe SJ@ontp: Fet it \Ua~ 1)elO b}! 
t!lofe ~\l.lO 9lullice~, tlJat tlJe lLam wouin Cnpplr tUe 
J9~rof of a * <!tonbrrfion tlJouglJ it was not (ounn ; fo~ it ¥BuHtr.308• 
mall be p~erumeb tyat tIle~Dnet? \.Ua~ llenicil to tue ~l!:i,tn~ Cra. EI1Z. 
tiff, a.un tlJat t~e ~tftnbant migbt nre it iJimfelf; ana be- tf1df. 
caure no otlJet 10:rof coull) be maile, t!Jat berl! jE)enial M~or·4~~2. 
fbaR be a <tonberfion tn lLa\\1; fo a '®enial of a mfnt~ Stile 361. • 
eecIt after ~emanb i~ a $ttreifin, muclJ mo~t itl per~ PI. Com. 92• 

tonal artion~ tlll)ere tbe @)ubftance i~ founil, 'ti~ wen b. 
cuouglJ. I Infi. 282. a. 

'l3ut tl)e <!tourt faill., ~lJat nottuitlJtlanlling tbi}j autlJO$ 
titt?, tl)cl' moutil not intenn a ctonberuon., unlef~ t!Je j!urr 
lJab founb it., efptciaUl? ttl ttJiss <!tare, btcaufe t{JCl' ougbt 
to lJabt founll tt to malie t{Je @)erbant liable., o~ if tfJc (J!on:: 
lltruotl \tla~ to tlJe met of bt~ ~atler, tlJere i~ no <tOlout 
fo~ tlJi~ actton to bt b~ouglJt againtl: tIJt WcfctlOant, but 
it ougbt to be btou~lJt againft tbe ~aaer. 

mbereupotl a Vee fa. de Novo \\1a~ PlSrell to ll£lp tlJe 3ln~ 
rUificiencl' of tile dletlltct., tlJe <zconbtruon not btin« founn; 
but tlJe <!Court faill., it \l.la~ to no ~urpore to grant fl ntm 
~rtal, unlef~ tIle 101aintiff- bab a netuQtaC~ ; aub Co jJUi)g~ 
ment \tIats gtben fo~ tlJt Wefennant. 

Bill 
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Bill rverfus Nicholl. 

Variance I JI) an action b)oug!Jt itt tl)t ~ourt of Exchequer, tl}e ~t~ 
~etwedn the fcniJ;ant J.llcaiJciJ anotber aerion D£peni)ing a{taina lJim 
pl~~~~d and fo~ t~r fame ~atter in tbe Common-Pleas) anll upon nul 
the Record tiel Record rcplitil bl! tbt 101aintiff, a ~al' wa~ giben to 
it felf. b~tng in tl)c lfieco~o, nni) \tIlJen it tiJa~ h~ouglJt in, it ap:: 

Jjcarc'O t~at tllert hHU'i n dlanance betwren tbr mCCOll» tn 
tLe Common-Pleas, SfJ mentiol1e'O in tlJe ~efenilant'S5 ~lra., 
anll tIle lltecOli) it felf; fo~ t!Je Wefcn'Oant in flis t01ea bail 
aUcllgelJ one Gerrard to be gtto~nel' iuftcalJ of Gardiner, wiJo 
mafj attolnel! upon mtco~'O; ani) mlJetiJer tlJi~ was a ~ at:: 
lure o~ not of t!)t meCOllJ, \tIag tl)e. ~uetliotT. 

1t \l)a~ fain on tl)e ~eftn'Oant'g ~llJ~, ~bat it \tia~ fucr) 
a CIlarianc£, tUat it luai)e it qu:te anotf;Jer action; ani) on 
tbe ~laintttl'~ ~ii)e it wafj faii), atlJat an immaterial CIlet:: 
riatue \t.lill not p~ejui)ice UliJere tlJe ~ubtlanct ifj founi). 
7 H. 4. I. Bro. Failure, pI. 2. 15. Curia advifare vult. 

Foreft qui tam, f5 c. rverfus Wire. 

Attion lies D<fbt upon t!Je ·~tatute of 5 Eliz. cap. 4· fo: nang tfJe 
in the . ttrai)t of a Silk-Weaver in London, not lJabing bren an 
£~fl~ti~~~r gpp~entice ~eben ~ear~; tlJe action \l.1a~ b~ouglJt in tlJi~ 
upon the ' «ourt, anll laii) in London, ani) triti) bl! Nifi prius, ani) a 
Srat';1te of <I1erbitt fo~ tl)t WecenlJant; ani) nom tbe t91ainttft to p~e:: 
~!I~z~ ~~~ b~nt tbe 11)n vmtnt of Cltpft~, mob,ell bl! ~~. V! ard agatn,lt 
formation. IJt~ own Acbcn, ani> Catll, ~bat Jt WIll not Itt upon tlJt~ 
3 Cro. 316. ~tatute in anr of tiJe ctourt~ of Wefiminfier; fo~ 'ti~ not 

onfl! to be Iati) (a~ I)tre) but in tue p~oper ~ountl', but 'tiSS 
to be b~ouglJt btfo~r tlJt 9lullicc~ in tlJetr ~e[ion~, anll tlJi~ 
i~ br fo~te of tl)e ~tatutt mai)e 3 I Eliz. cap. 4. ani) Z I Jac. 
cap. 4. wl){cb enact~, That all Informations upon Penal Statutes 
mufi be brought before the Jufiices of the Peace, in the County 
where the Faa was committed. 

¥ zCro. 178. 15ut t!Je ~ourt \1.11~re dear of·¥ ~pinion, ~IJat t1)e ACtion 
Stile 383 •. mal? be b~ouglJt tn anl! of tlJt ~outt~ of Wefiminfier, wfj'o 
By the fOpt-babt a concurring ]uril3i.lictton \tIttb t~e ~tlat,e~, anti fo 
R~~,o Cro. tbtl! faii) it bad) bren often refolbeo. ' 
Car. 112. 

I Attorney 
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Attorney-General rveifUs Alfton. 

A~ ~llt1ttifttiotl upon an gccompt {faub \l.lent out to Where the 
itlClUi":c tu!lat 1J.,finll~ one Havers bail in tlJe \twcntietlJ ~{ing>s Title 

~ear of tIJ:~ lIttng, o~ a.t anp ~ime finet, lJe being tl)e Isno[ prece-
1lieceiber;<!5tueral itl tlje <tountle~ O,f Norfolk anll Huntingdon. ~f~h:T~~~t 

([l;t 1urr fouoll tbat bt \l.la~ (elfets of fncb lLani)~, &c. tenant, the 
1nllcreupon an (jj;~t(nt goc~ out to feire tl)em into tIle la.ing'~ Lan~s of his 

If)artn~, fo~ _apmcnt (If I 100 1. 1:llbttJJ be oweil to tlJt lliing. ~l:~~l~~t be 
,Allton tbe 'ir£tttnaut pl~an~, at?Pt Hayers tua~,in1Jebtell to liable by the 

IJlm, anti tl)at lJe b.la~ fetfen of~ tl}ofe JJ.,ani.l~ tn 20 Car. 2.Statute of 
\tllJt'!l UHlS) befo::e tlJe Webt coutracteb tuitlJ !Jim, auil dJat 13 Eliz~ 
J;Je became & lBanIttupt l!fiemife bcfo~e be was inilcbtei) to 
t!Je ~il1g, anll tbtreupon t!Jcfe )L,anilS mere 'Onbcl'eil to 
tije l0efennant bl! Qffignment from tlJe ClrontmitTiollcr1$ of 
'l5anfttuptc~ fo~ tajC ~ebt ilne to blnt from Havers, abfque 
hoc tijat bt \rHl~ feifeil of tlJefe )L,anil~ at tl)e qrimt be l1e~ 
came iUbebtell to t!Jt ~ing. 

-m:lJe Attorney-General replie~, ~bat be \t1a~ feifeta of tlJcfe 
)Lanb~ btfo~e tlJe CltommilIiotl of 15anfitupt,p ttTuCi), anti 
befo~e be btcatn~ a 1;at1lirupt~ anil tljat at tlje ~ime of 
lJi~ ~etfin be trH1SS llic,eibe~, anll accountable fo: tl)e me~ 
ctipt to tlJe ~illg, ann being fo fetfen in tl)e 20th ~ear of 
tlJi~ v~efent ~tng., lJe mS1$ (ouni) ttl grrear I 100 1. fo~ tbe 
~armtnt tulJercof be \Ua~ cl)argeable br tbe §;)tatufe ot 
the 13 Eliz. cap. 4. Which fubjeCts all the Lands of a Receiver 
which he hath or fhall have in him during the Time he remains 
accomptable, anb fa p~ar~ tllat tbe Jaitlg'~ ~ani)~ map not 
be amobeil: ~o tl)t1$ tIle ~efentJat1t lJemurreil. 

'ltnb Sawyer fD~ I)im belb, tl)at tbe llieplt,atioll1Va~ ill 
botlJ in :lfo~m anti ~ubtlat1,e. 

t. It bot!J not appear tlJat tf)e ~efenlJant ,0ntittUeb me; 
ctiber from tbe '{!Cime be bla1$ firft ma7Je, a~ it outl'bt to be, 
O~ rife that I}e ma~ llieceiber ilurrug l)i~ J1ife; fo~ if a ~au 

. is lReftiber to tlJe Jatng, anb i~ not inllebtc'O but i~ dear~ 
anti feUg I}i~ )L,anil anll ctafes to bt 1lte,etber, aUb after~ 
'tllarb~ t£s appointeil to be tae,clbet again, anil tl)~n a ~ebt 
tSl contracteil wttlJ tlJt lllitlg .. tlJe fo~met: ~ale i~ gOOlJ. 

2. 'QI::be llieplication t£s a ~epartute from tlJe ~nQuifftiOtT, 
1nllidJ i£S tlJe llling'1$ ~itle~ fo~ tbe ,11anll)j of tvlJidl. ~n~ 
Quirt! \1.Hl~ to be malle, \titre Cud) mllt'!l Havers batl. 20 Car. 2. 

gnll ttc ~efeUi)ant l1etu~, t!Jat Havers wa~ not t~en feirt1l 
dJereaf~ 
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tlJcreof, but lltalic~ a geon {[itJe to iJitnfelf, bl? ~nnentUte 
of 15argatn anti ~ale luatJe to lJilu bl! tlJe <ltomllti1Tioner~ 
.Df 15anliruptCl?, anll fo tlJe Attorney-General cannot come (I=: 
(1;8in to ret up a ~itle p~CCcnetlt to tlJe ~efentJant, fo~ tbat 
i~ a lIDeparture; 'ci~ enougJ) fo~ tl)e ~ef£nbant tl)at be 
IJatb a boitJCil tlJe latng'~ 'QLitIt, a~ aUeilgetJ; ann tbouglJ 
~~. Attorney iS5 not bounll to take ~lIue upon tlJe ~raberfe, 
'Fet lje cannot alJotll tuabing bott} tbe aritle of tbe ~cfen~ 
i.lant ani) tlJe lliing., bl'infitling upon a tltUl S1@atter. 
~t tusS5 agrretJ., arlJat t!Je Bing ban t!:tuo ttitlc~, anti 

migi)t eitl)et fJabe b~ouglJt tli~ llnquifition grounil~tJ upon 
• tl}e Webt ftatc!)., o~ upon tlJe ~tatute of tl)e 13th of Bliz. 

upon Havers IJ1~ becotuing :mcceibcr; but tul)en be batb 
betettninCi) lJi~ <flection, bl? grQuniling it upon tbt ~ebt 
flaten, I}t cannot after\llartJS babe 1ttccourfc to tl)e otlJet 
~attft, anti b~ing lJim to be liable from tl)e arime of bi~ 
being lRecetber; a~ if an ~nqutation 1Joe~ to inquire \niJat 
}1antlS5 t~e ~tbto~ of tlJe liiing Uan {ucb a War mben be 
tntreb into a JJ3oull, if tl)cre be an gnfWtr gtbeu to tl)at, 
g@~. Attorney cannot after\llaril~ fet up a p~ecellent 15on13, 
l1ecaufe 'ti~ a ~epatture, aub tlJe ~hltute it felf bea~ no 
<leftate in tlJe laing, but tnalie~ tl)e lLieceiber')1 )Lanilf$l1able 
a~ tf ~e lJail cntreb into a ~tatute ~taj.lle. 

QrJ)e ~nauiatiotl tberefo:e tbouln babe 11ren «rounileb 
upon ttlC ~tatute., anll tl)en tlJe wefenlJant m.jgl)t babe 
plratlcn tlJe art of 1nllempnitr, of lllbiclJ lJe migbt babe 
tue lBenefit; but if not, lJe mal' be let into tlJe cfquitl' of 
tiJe ~tatute of tlJe 33 H. 8. cap. 39. 'which gives Liberty to 
Purchafers to have Contribution, and to plead fufficient Matter, 
if they have any in Difcharge of the Debt. 

Ex parte lJ3ut on ttc otller ~itlt it \l.1a~ faib., ~lJat tlJc 1Replicat(on 
Quer. \l.la~ go oil ; fo: if tlJe $&ale \l1a~ after biS being llleceiber .. 

tlJouglJ befole be became inilebtctl, ret br tlJe ~tatute of 
13 Eliz. tue )Lantl~ are fubjcct to a Webt conttatteil aftct~ 
\1.1arb~, brcaufe it batt) a mctrofptct to tlJe artme lJe \'Va~ 
!ittl mec£ibet. . 

PI.Com·3 21 'l5r tIle ([ommon lLaUJ, botb tlJe l50br anb )L;anil~ of 
DJer 160. tue lliing'~ ([)ebto~ mere liable from tUt ~tme be became 

, tnbrbteil; but bccaufe fucb Webto~~ oftcnttmc~ folil tbofe 
~nnil£S tubicJJ ti)tl' batJ \l1lJiHl tIler mere g)fficer~, ann fo 
tlJe Jiling \tIa~ ilef('atei:J~ tlJerefo~e \11SS5 tl)i~ ~tstute maile 
to fupplr tl)at ~tfett of tue ([ommon Jl.,a\ll, bl' mbiclJ 
~tatute aU tbe l1anil~ lJe bail at nnl? artmt buring I)i~ 
CIrontinuante in tue ~ffice \nete maile liable. 

gull tIlo' it map be objertell., tbat becnnfe of tfJi~ 9JnQuifi=: 
tion tlJe Jliing ill .limttco to a ttttue, viz.~uat9Jnqutr£ moultl 

l be 
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be malle 1ubat )L,al1n~ Havers lJail in tbe 20th ~rar of t~e 
iliin!!, ret tt \ua~ fail) tue 1nquirp mal' be general. 

'([be Elegit atll~tentll' left out tbe {[ime, becaufe tiie )Lam 
lJotl} lJetertnine from lnlJat 'QCilne tl}l~ lB'artl' botb become 
HabIt; fo tbat tIJe ~ueaion t~ about tiJe lliin~(!1 \title, 
tuiJ~'lJ if it appear to PJtcenc tl}at of the ~ertcnZtnt, tbsn 
tllc laing',;; ~ani)~ art not to be aluobeil; ani) tbereupotl 
~tlo«mcnt \lla~ p~at?tn fo~ tim. Bro. Prerogative 59. Curia 
advifare vult. 

Barker rverfos Keat. 

I ~ a ~pecinl [letllitt in EjeCtione firm~, tlJe '3!urp tnallc Refervatidn 
a fpeclal <ltondufion bp referring to tue ~ourt., ~liJt <!o~ ~;~perj 

tller tljerc b)a~ a aO~Ji) 'ttenant to tbe Prxcipe oz not, UlljictJ Co~fider~~ 
1\1a" mabe bl' a lBargain ani) ~alej but UD ~one1? patti, tion to raife 
no~ anr lfient refe~bttl? but tlJat of a tJ)epj)£r·(JJ:o~n, to be ~la~1~ ~e­
palil at tl)e <fntJ 01, ~tr g@ontij£, upon 1Q>entan 1.l, ann tnt nantto th~ 
1Releafe anil <l5~a.nt of tbe mrbetfion tl)creupon wa~ ont!' Prt£cipe. 
fo~ i)tber~ goon ClConui)eration~. Mod. Rep. 

q[i)e lltlue1tion \t1a~, j]f tlJi.£1 )L,eafe upon \.Ubic!} no tRent 262. 

wafS refcrbeil, bnt tl)at of a ~epper~([o~n., be: rpu:uteil bV Cra Jac 664-
d;;e Statute of Ufes o~ not; if it be, tben t{Jue i~ no ~reb Jones 7 . 
of tI}C cfnttl? of ti;1e JLdtre, fo~ tl)e ~tatute bJiU put l;im I ero. IIC'. 

in actual ~offe1!ion, ann ttJen tlJe 1nijeritrlnce I1r tiJe: mC$ sRep. I24·b, 

lcafe OJ <lDJant of the llicbcrfion will paf£). litSett.46'5 
'l5ut jf tlJl~ 'Leafe be not b:1itbtn tbe ~tatute, becaun Co.Lit'46.b. 

no [lfe can be taUcil fo~ [;Rant of a ([onfillcration., tl;en it 
tltutl be a <ltonberanc£ at tlJe ([ominon 'LaID, nnll fa tlJe 
)Geffre ongbt to UHlfie an factual <fntt1?, a~ Waf) altuat'~ 
nfual befo~c tlJc tnalitng of tbt ~tatute. 

~erjtallt 'ValleI' anb Maynard argue1l, tljat ljere '\tHl~ no 
Cltonfii)€r,ltion to raife ,an <Ilfe, fo~ tlJe meferbation of a 
10epp£r~([o~n., i~ no:~~offt to tye l1erro:~ 'tifJ not a real ann 
groi) lLtent; fo~ fo fmall ann trtbial a fi@atter tz no ([on[i~ 
titration, fo~ tlJat \libttlJ lUUft be a gooil ~onfitlctatt(jn 
ougbt to be ~oncr, o~ fome otiJer balu£!ble Ilbtn{l . 
. (lJ:hen: tiJt9.S <H.:onbepanct t~ not c;rccutcil up the ~tatute 

(If dlfe~~ ani) if fo, 'ti}:5 not goon at tt;e ([ommon )LaID, it 
being onIl! a lLeafe fo~ F{'ar11., anll no (J);ntrf., \1.1iUJout 
iuI1!'!) tbere can be no ~offeffioll., ann if not., tIlen tlJerc 
tan be no lliebetfion: upon wbiclJ tf)e mclean; tuap opirate, 
'tiP DUll' an Interdfc termini, ann fo bJS!i ttJe ®pinton of mt' 
'JLo~i) Coke fince tlJc ¥ malting of tbi~ @tntutet '¥Co.Lit.27Q 
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I Leon. 194, anD tiJat no illJe llHlS fatfen l)ert~ tl)e <!rafe of ml? JLO~il 
19)· Paget \tnl~ citeb~ to Ulbtcb tbt~ Ula~ cOmparcil: ~r lLo~n 

being fCIfen in fre, cobenantell to {fann n:tfcil to tJ]e (Nre of 
Trcnthanl ann oti)er~~ in ctonuneration of 10apment of lJi,G 
Wfbrg out of tlJc~~ofit~ of tJi~ O\l1nEfiate; tlJt~ wa~ atJ~ 
juDgeD a boill <l1fe, bccaut'e tijert Unl~ no ctonfineration on 
Trcntham'~ ~a.rt to rarCe it, tl)e gaoner appointeb to be 
pain being to be raifetJ out of tIle ~~ofit~ of mt' J1O~b'~ 
(!J;ftate. 
~be mO~?J~ of tbe lLeafe art, Demife, Grant, &c. wbicb 

ate [tto~i)~ at tlje ~ommon lLaw. Co.Lit. 45. h. anll 'tifJ not 
pO[lble t1J~t a future (i};,recuton? QConuiltratlon fl)oulll raife 
a p~e'ent d1fC" fo~ t!Je ~epper~(to~n t~ not to be paill 'till 
tlJe <fun of ~i~ ~ontb~ ; anti a~ tlJi!J <Il:onfitJeration tfJ <f:r::; 
c,uto~1!, fo it if) <J!otltingent too, fo~ tlJe )l.,eiIo~ migbt iJabe 
teleafeo befo~e tIle cErptratiotl of @)i~ g(9ontlJ~. 

¥ Cro. Jac. jif tiie <!Cafe of -k Lutwitch anb Mitton bt objecten, \ubere 
604. pI. 32• it UH1~ tefolbetl bp tlJe (two CltfJief ~uaice£J ann <tl)ief l6«::; 

rOll, ~lJat upon a Ween of lBargatn ann @;ale of lLann~, 
to!Jcre tfJe ~argatnre ueber cutrell, ann tlJe ~argaino~ re~ 
citiu(t tlJe lGeafe, nin grant tb~ Btbernon c:rpectant t7 POll 

Cro. Car. it; tuat tl)i~ \na~ a gootl <I5~ant of tlJe lRebtraOn, frollt; 
11°,400• tnbicb tue ~offcffion tna~ immebiatelr llibitJen, ann unlS 

CtC'CUtNl ann bracil in tbe 16argatnre, bp berttle of tIle 
@>tatute of dtre~. 

@:fJt~ i11 no SlDbjettion: to tlJt ~UttJore, btcauft itt tlJat 
<!Cafe tbe ~argaino~ UH!fJ btmfelf in actual ~otTe[ion. 

eo tl)at If t!Jere be no gooll ~enant to tbe ~1ecipt itl 
tlJt~ Qtaft~ tfJou~iJ aU tlJat join tn it are etloppen to fal' fa, 
ret tbe (!Cenant in ~atl tubo cOlue~ tn aboue, t~ not barretl. 
5 H. 5· 9· 

')Sut on tIle otJ;cr @,ine it \.Ua~ faitl, arflat tbe JLelTre \1nl~ 
in: ~o[efIton bp tlJe etatutt, fo~ tbr ~tO~b Grant bein(t in 
tlJe lLeafe, ann tlJt JRefel'batton betn{t a tl'epper=flCoHl, tfJat 
will amount to a '15a.rgatn anti 0ale, tbougb it l)sttJ not 
tiJofe p~ectre [[1o~i)~ in it. 8 Co. 94-

PI.Com.30g 13at if it lbouiil not, ret anotl)tt [tfe "tal? be ai'lerreb 
Dyer 146.b. than mbat (d itl tJJi~ ',ll.,eafr, lifte Bedel'fJ <tafe, 7 Co. 40. b. 
contra. [[tbere a ~atl~ in Qtonfitleratton of 1fatberlr )L;obe to bi~ 

eIneft @lon, bin couenant to nantl ffifei) to tJJC mfz of bim 
in '<tail, anti aftet\unrn~ to tne [lfe of lJi~ fer-ant) ~J1t; 
tnerc., tlJouQ;U t!Je <!tonfineration refpectetl bi~ £!nell eou 
onlp ill mHo~n~., rct a <!tonfit1eratiott \ltl,}itb i~ n~t rtpug­
nant to it lnal? be allerrelJ; anti tlJougU an (ft1tr~~ f~ not 
fount), ret it fiJaU not be intetltlei), fince tbe :]]urr l)tl1'1Z not 
founn tbe Q!ontrarr. 
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North, ~bicf 3]utlict! at fira tuben tijis ~olt of \iron:: 
bevance Uia~ urCll., tlJe )l,cffre upon tbe }L,eafe fo~ a ~fat; 
bin al'Wal!~ malir an actual Ql;nttp., ani'J tlJt" c~'Unt tbe me:: 
ieare to conber tbe 1Reberfion; but tbat being foutttJ trou:: 
blrfome, tf)e tontlant ~~Rttt,e \t1a~ to malie tl;e l1enfe fo~ 
a Feat, up tiJe ~re1l of l13argatn ann ~ale, fo~ nyc ([cnrt:: 
ileratiotl of j'fib£ ~biUint\~, o~ fome ot1)et nnaU ~um; 
attil thi~ Ula~ lJelil anti i~ fo ilill to be goat) mitiJout snr 
.t. ctuallftnrl!., ann t!Je If)argainre tlJerebr iJ) ,apatite of a 2 Cro. 6oq .. 
lric{eafl~ .. (tlJouglJ be cannot tl~ing an action of ~rtrpaf~ 
mitijout Qentr1?) fo; \UlJen ~onel' i~ the atonfillcration of 
mali:ng tlJe lBargdtn anll @>ale., 'tif5 e;teCUUll bp tbl? §Sta" 
tutc of ([ifr~, anti Co tlJe lR£leafe upon it i~ fiOon ; but if 
tl}e Wren be not t~ectttell, 'ti" otlJ::rwifz. 

16nt tiJifj being to fuPtJo~t a tom(~10tl lRecobcrr., 111a~ to Antea Ad~ 
be faboureil; anll ttJettfo~e tiJe c[outt toan tttme to con~ d~fon and 
ffOtr 'till tbe ncrt ~erm: .anti tucn Otway, 

'QtlJe ftl)ief ]ufftce fain., ~tjat if a teal action be luougljt 
agatnft A. \l.1UO i~ not ~enant to tlJe Pr~cipe) anll a meco~ 
bert! be ball againtt lJim., tfJe ~iJeriff can turn lJim out 
\l1!JD i~ in ~o1Temotl; but 1f be \nbo i~ not in ~offc[lotl 
,ome~ tn br [louclJet, be t~ c(foppell to far aftCtuHlti)f$ 
tijat be U1Sf$ not ~attp to tlJc Writ., fo tIlat he wlJo i~ bouni) 
Ulutl bt ~enant o~ [loucljre., o~ claim unner them. 

~onbel!anct~ babe bren alterell., not fa mud) bp tbt IlinoUl­
leilge of t{Je )L,earnrll, a~ bl? tlJe 11.Ul0tanCe of un~liilful 
~(n in ti)eir 10~ofe[totT. 
~be uruat ~Onbel!anct at (1ffHumon )L,atu, \llg~ bp 1feoffi: 

mcnt., to wl)icb )lAbetp anll @) iun mete ueceffarr, tlJe 10of:: 
feiTton being giben tuerebp to tl)e 1fcofire ; but if tl}ete ma~ Antea Lord 
a 'Q!enant tn ~o!Ttffton, nub fo 'Libert' coutil not be malle, Salisbury's 
turn tbe mebetuon \na~ gtantell., anll ttJe particular tlre:: Cafe. 
nant al\tJat'~ atto~nelJ., ani) upon tlJe falne lReafon it 1lJaf$ 
t!Jat aftettDatilg a l1eflfe anti mrleafe \iJa~ lJellJ a goon c[Otl~ 
berance to paf~ an ~tlatc, but at tljat ~ime it \lJa~ mall~ 
no 1I!luelhon: but tlJat tbe 'Leffre \l.Hl~ to be in actual t00f~ 
reifton befo~e tl)e lReleafe. 

aftet\llarll~ <nfe~ came to bt frequent, nnb @;zttlementss 
to dtfe~ were betp common, b~ laeafon tD!Jeteof manl' ln$ 
conbeniencit~ were introilucell; to tnebent \Uuicb t!Je @>ta$ 
tute of tlJe 27th of H. 8. mass maile, br rottcg tlJe [tfe \tlafJ 
uniteb to tbe ~oife[ion; fo~ befole tl)at ®tatutc., alfefj mere 
to be £~ecutell a,co~lling to tl)e mulefj of flQuitp; but noUl 
tbCl' are ttlluctil to t!Je CJrommon )L,a\l1., anll are of mo~e 
Clttrtatntp., anll tlJetefo~e are to be conftruttl a"o~bing to 
tl}e mule~ of )La\l1~ 

Kk :% 
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at tUe ([ommon JL,a\U~ tmlJcn an <ftlate tlil) not par~ bp 
~eoffmeut, tlJe lLeffot o~ [lenbD~ mane a 1Leafe fo~ Weat~·, 
anti tIle lLtffre actuaUr entretl~ anlJ tl)eu tl)e )L,t[o~ grantci) 
tt;e lRebtrfion to al1otl)et, ann tbe 1Letrre atto~nttl, ani) tbw~ 
1lla~ goon. 

QlftetUlatb~ mDen: an jJnl)eritance wag to be grantei)~ 
tIlcn aUo h1a~ a lLeafe fo~ 1!?ear~ ufuaUp tualle~ anlJ tbe 
lLtffre cutren a~ btfD~t, ann tl)eh tlJe JLe[o~ tdeareil to i)iut, 
anll tbi~ wa~ gooil. 

15ut afftt tlJe ~tatnte of (1lfe~, it became an ~pintDn, 
\tlJat if a JL,cafe fo~ ~ear~ \lJa~ malle upon a baluable ~on:: 
ulltrattou, a laeleafe mtgIJt operate upon tl)at tuit!;Jottt an 
actual <fntrr of tlJe lLetrre, becaufe tbe ~tatute ilill c~e,ute 
tlje JLeafe, ani') t~itfeo an: [lfe p~efentl1? to tlJe lJ..,etrre. ~it: 
Francis 11:oor, ~crjeant at JLaw, UH1,S t1)e ura \.t1l)o p~ac~ 
tifelJ tbt~ UH11'. 

)5utbeca ure tlJere wert fome ~pinions, t{Jat wIJere <!tOll:: 
llera.nce~ mar enure anna map~, tl)e ([ammon JLaw mall 
be p~eferrelJ, unlcf~ it appear tl)at tfJe ~artr intenllel.l it 
tboultJ paf~ tlp tlJe @)tatute 5. tl)ereupoll, tfJe nfual «ourfe 
bJS,l) to put tIJe [{to~ll,l) Barga1l1 and Sale tnto tlJe :t1eafe fo~ a 
~ear, to b~in~ it bJitl]tn tlJe etatute, anll to aUtbge tlJat 
tlJt lLeafe U1a~ mailz to tlJe ~tltent ann ~urpofe tbat bp 
tl)e @}tatute of dlfe~ tlJ2 JLetrre 1uigljt be capabre of a me~ 
leafe 5 but notmitbftatlll!ng tlJt~, £It)~. Noy wa~ of tlJc ~pi~ 
nion, 'Qtf)at tlJi~ €otlb~pance bp )L,eafe anll lffeleafe coulll 
neber be maintatnell tuitIJout t!)e actual <tnttp of tlJe lLetrre. 
~bi~ ~afe goe~ fartiJer tban: anl? tlJat tber -ret catne 

into gJubgmCtlt, fo~ Sj@onel? i~ not lutntionell iJere to bt 
tte ~onfti)ttation, o~ anp ~lJing tuiJid) map amount to 
it, unlef,£S t!Je ~epper::~o~tl, bJl)id} lJt lJelll to be a gooi) 
Cltonfibtration. 

~lJe lLeafe ani) lIieieafe are but in: nature of one ~relr., 
ani) tlJen tbt g;ntent of tIle ~artit's t$ apparent tbat it 
(boutll par~ 111' tl)e @;tntu.te~ aull eo Infianti tlJat tlJe lltare 
ts e):t,utti)~ tl)e 1Referbation i~ 1n ~o~ce. 

\tbc ~a(e put br Littleton, in SeCt. 45 9. i~ put at tbe CltOtlt:: 
mon lLam, ann not upon tiJe ~tatute; \t.lbere be fattlJ, 
~lJat if a )L,eafe be malle fo~ 1!?ear~~ ani) tlJe )l.,ttro~ relea~ 
fetlJ aU l)t" Bigijt to tl)e JLrtIre befo~e (fntrl', fucb JReleaft 
i~ boitl, becau{r tije :!Geffre {Jall onlp a JRigbt anti not tlJt 
~o[effion, mlJicb Utl' 110~i) Coke, in lJt~ <Iromment upon 
it, caU~ an InterefTe Termini, aUll tbat fuel) JReleafe ajaU 
not enure to enlarge tbe <ftlate tnithout tlJe 10offetTiotl, 
mfJirh t~ betl! trut> at tiJe <ltommon llfrw, but not upon 
t~e ~tatute of dlfc%. 
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ani) tberefoze tjJuilgnunt Ula~ rribcn ~r tij~ roljnIe (Jtourt., Judg il~nr. 
~IJat tbt ~lo~i) Grant ttl tbe '1Lenfe WtU maftc tlJe 1Lanil 
paf~ bp waw of Ufe; tlJat tbe JReferbatton of a peppcr:~ 
<11:0211 maz a goon <J.tonfii.leratiotl to raife an iIlfe to fuppo~t 
a (!COlumnn Recobetl?; tf.~at tlJi~ 11tafe being 1tlitbin toe 
@>tatute of <Ilie~., tbere \lla" no nceil of an actual ~nttl! 
to malic ttt lGe[ee c;apablr of tlJe JRdeafe; fo~ Vl' ben:ue 
of t!Jc @>tatutc be QJaU be illljttb~eil to be in attual ~offef~ 
fion., ani) fo a ~oob ~enant to tbc Pra?cipe; ann ]ullgment 
U1a~ gtue» ac,o~ilingl!, in ~iichaelmas-~ernl foUotuing. 

Kendrick verfos Bartland. 

T~(f l01aintHf b~ougl)t an gction on tf]e ([afe fo~ ffop~ Comimla1J­
ping tlje mater going to biz £@iU \Uit~ a Continu- do laid attet 

d & a Nufance 
an 0, c. . abated, yet: 

firlJe ~e:fetlbant pleab~, ~bat tlJe ~topptng \tJa~ Contra Damages 
Voluntatem, ann tbat Tal~ Die, mi1iclJ U1a~ bet\l1ctn tbe fira flull be re­
ann tge lait ~al' falil tn tbt Continuando, tlJe ~IClinttff cOiered for 

lJitnfeI,f bail abatetl tIle ~u'au,e, ani) Co be !Jall no ([auftdo~: bef~e. 
of ~ctiO'l1+ 
~o dji~ ~fea tIle ~laintiff bemUrretl; anb @>trjtant Bald­

wyn, ~mlJo ar«tten- to maintain tije ~:el1, bin Hot rell' upon 
tb&t ~\:~art of it \tl~crt tlJe WefCtltJant raitl); ttbat tiJe @)tDP~ 
pinlJ of tijt [[tate-t mafj inboluntarl', bec-aufe ije Doing tlje 
~~:t1;!, it couItI not be contra Voluntatcm; but tfJe .muefho!l 
blonUl be., iULti)rt!)cr tbt 10latntiff bail an!, ~aufe of ~c:: 
tion to tcc:obtt: ~amage~ after H~2 abateluent of tije ~u:: 
ranee: ani) be fail)., €bat he ~a1J abaten it hZfjj~e tlJt gc:: 
tron b~oug!Jt., ann counteD fot wamage~ after tbe abatc~ 
rnetH~ fot Wl}icl} IJc ban no <rauCe of artion; anil tljip lJe 
ijall confetrttl bl? l)i~ Weunn:ret. . 

1But t'{Je <[ourt mere of ~pinton, tijat it mas not a goo1) 
plea, ani) tooTi tlJi~ Wtfferenc2 betUlren a Quod permittat, 
o~ an ~lIiie fo~ a ~ufance~ ann an QIction on tiJe ~afe fo~ 
tbc fame; fot tile (fuil of a Quod permittat; o~ an aLTiiT, 1Uaz 
to abate rbt ~u.fllnct, but tue <full of an ~ttton on ttJt ~tife 2 ero. 207, 
b)a~ to rccober ~(una«c~; tlJertfo~e tiJo' ttc ~ufance bJa£') 618. 
re1uobeb, ti}e ~latntift t~ intttulcn fa lJip ~alttaQ;2~ tlJat 
accrue;' btfoze ; anll 'tt% ufual in Qtctiot1~ on tlJi~ ~ature, 
to tal? tbc ¥ Continuando f01 longer '(![iluc UJan tije lSlain::'" Sid. 319, 
tiff can p~obr, but be mall JJfil1C vaanage~ fo~ ml,lat lje can 
pzo~z .. ann Co bert 11t mall tecober tbe wamage~ UlIJicb ~e 
rL~aainei.l bcfo~e tJ)e gbatement: anb tl)ereupotl- ~ui)g:: 
mtnt war> giben fo~ t~e ~latnttfff 

Walwyn. 
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Walwyn rverfus Awberry and others. 

Tythes of Tmerpar~ fo~ t!Je ~afting anll <ltarrring nIDal? of jf'our 
a Retlory lLOfltJ£i Of [[liJeat~ anl.lfour )l,oall£S of m'Fe~ &c. . 
~~~!fir~~ be ([bt ~efenbatlt,(i jutlifl?, fo~ tilat tlJe ~lainttff i~ mecto~ 
for Repairs' of tue mrao~r 1mp~op~tate of B. ani) tlJat tbe <ltiJancelll1a~ 
oftheChan- ont of 1RfJj8if, anll tl)at tlJe 151fbop of Hereford, after ~o~ 
eel. uttion !ita: giben to tlJe t01atnttff, ball granteD a @>co.ue~ 
~8~' Rep. Uration of tUe '~rtl;e~ of tlJe mecto~r fO~ tlJt lllcpaiting of 

t!Je <lCiJancclj anb tUat tfJe ~tfenllan,t~ were <ltl.Jurclj::\\Jat~ 
benf$ of tlJt ~atilb; aUll tlJat tlJe 10attieulars ulcntioncil 
in d)t ~tClatation mete ~rtlJef$ belongtng to tlJe ~lain:: 
tiff a}1 metto~ afo~eraill; anll tl)at bp ~ertue of tfJe fail) 
CltommHrton tl)ep troft tlJe fame fo~ lRepairing of tUe f{ul) 
([baneel, Rnb tl)at fo~ tl)tfe ~l?tiJe~ Co tafien t~el? i)all at~ 
counteb to t~e 15i(lJop. 
~o tbi£S tfJe 191ainttff iletuUrrell. 
~lJt ~ueftion \tla~, [[ll)etijtr an 1mp~op~iate mecto~r be 

clJargeable fo~ tue mcpatr~ of tlJr ~bancd bl? tlJe ~£que~ 
llratiotl of tlJe ~l?tiJe~ b~ tlJe 15ilbop -: anll tlJofe tubo ar~ 
{tueb tn tfJe laegattbe fo~ tiJe t01aintiff ,oulb not llen1'i' but 
tiJat ~l)ureb~meparation~ llill belong to tlJe <fcdeftaftical 
Cltourt,;J~ anll tlJat a~ often a~ ~~ogibttion~ babe bren 
p~arell to tl)at :3juri£Sllinion, CltOnfuitation~ babe been a~ 
often grantell j notmitbllanning in tnsnr ([af£~ tbe lRatt£s 
fo~ fueg meparatton~ babe bren berl? unequaUr impofel), 
anb tlJt lReafon t~., becaufe tl)ofe ([ourt£s babt o~iginal ~t1~ 
ri£iilirtion of tbt ~atter. 
~t ma~ alJmitteil alfo~ tl)at ~arilbiontr~ are bountl to 

rtpair tbt Cltflurel1., anb flJc mcrto~ tbe 4tlJ8ncel, ani) tlJCs 
in fCfP$ of tlJeit J1anb~ ; anlJ tbrrefo~e if a 9@an l)atlJ 
JLatlil).'i i one ato\~n ani) nweU in' anotlJcf, be Qjall be -con. 
ttibutar to t!Je llitpal'ation of ti]at <ltbtttclJ \tIgere tbt 
JLanll~ are~ anil not mljert be inlJabit$. 

gnb tbat aU tbi~ mo£S br tiJe comnlon ~uftotn of England 
lon~ befo~e tlJe ~rahtng; of tlJe ~tatutt of 3 I H. 8. cap. 13. br 
tolJielJ ~arfonagt~ mere maDe l1a1!~1fres; but tijen it mull 
be unberftOOll tljat tbt£s wa~ no real ~utr incumbent upon 
tbellt, but Uia~ a perfonal lBurnen fo~ wl:jtclJ ebctl! ~aTt~ 
tllioncr U1a~ cbargtable p~opo~t1onaJJlr to tile ~uantitt' 
of ~ani) rulJicb lje {jelL) in tlJe ~ati(b ; in wbidJ ([afe if 
!Jr rrfuffil to be conttibutarp, tlJe ®~binarl' nill neber tn~ 
trrwtLJblt witiJ tbe ~otTe1Tion£S, but alwar~ tnOcreilcO bp 
<1rcdrfiaftic~1 <[enfure~., a~ <J1;p::ommullfcation of tfJe ~artl! 
refuCing, \ll~icb tf5 tl)e Ploper 1RtmelJr. 

4 l)ut 
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')But in <!tare of an apPJobation in tlJc ~ann.s of an ccr;~~-------­
deuafhcal <ZCo~po~atton, a~ 'ONUl ann Qiijapttr, &c. tlJrtc 
if a Jacfural be to contribute to tlJe JRepait~, ttJe S1D~lJt:; 
narr mar ftQuet1:et; ani) tije Bearon i,;;:) becaufe a ([:OlPO~ 
ration cannot be e~contmunicatetJ. . 

~l}e ~~tiluarl' mar alfo fequcftet ill 'Qi:i)inn~ of <fctlerut~ 
. fliedl (!Cogniiance, a£s if tlJe laing bo not p~efent;, fo ije 

1uat? taRt tbt ~~ofit~ \UitlJln tIle @li~ g@ontbl5 tl)at t!)C 
'atron batJ) to PJcfent, anll applp tlJtm to t1Je 19t1!to~ -of 
tbe <!CnurciJ bl? !Jim r£commenllell~ becaufe the gD~iltnarJ! 
lJatiJ a ~~obtfional @>upettntenllencr of tlJe ~iJurclJ; ann 
tl)ere t~ a ~ece1Iitr ti)at tiJe Qture lboulil be fuppUeil un:; 
til tIle ~atrotl batij p~eCetlt, anll tbt~ iSS a ~tntJ of ~z:: 
qutftratiotl. 

')But tn fome Qtafe~ the g)zbinarp couIn not fcquetler tf)e 
~~ofit~ belonging to @lpiritual ~erCon~, tbouglJ bz wa~ 
la\tlfullr entituleD to tl,)em fo~ a particular arime anll ~nr~ 
pore ! 1fo~ br tlJe @>tatute of 13 Eliz. cap. 20. 'ti~ enartei.l 
That if a Parfon make a Leafe of his Living for a longer Tim~ 
than he is refidcnt upon it, that fueh Leafe 1hall be void, and he 
:fhall for the fame lofe one Year's Profits of his Benefice, to be 
difiributed by the Ordinary amongfr the Poor of the Parifh. 

~o\1) be lJa tJl no lllemCill' to recobrr tlje !l.?car'SS l0~ofit~~ 
but in tlJe (fcdertaftical <ltGurt; fJe coulil not fCllueller, ani) 
to gibe !Jim autiJo~itr fo to no, a ~upplelnental ~tatute 
tua~ mane fibe '}Pears aftev\Uat1J~, in tbz 18th Wear of tfJe 
~ueen'~ mct~n, cap. I!. by \tll}idJ ~otoer i~ giben iJim to 
grant a ~equetlratiotl; fo tlJst if be couln not fequefter 
in a <ltaft of mlJiclJ be ban a ~llrt~biction br a p~ecebent 
~tatute, a fortiori IJC cannot in a <!taft e~elnptei) a~ tlJi~ 
t5$ from lJt~ ']juriS5biction. 

15ut abmitting a ~rl1utaratiott miglJt no, tl)etl tbi~ 
1"conbrtltetlCr \uoulb follow, tijst if otbe~ 1Lann~ (bouin 
be fequtllreil fo~ tfJe fame ~urpofe, tlJe fo~ttter ~tl1ueara~ 
tion contb not be pleanetJ to llifeJ)"u:gt tbem, btcaurc tlJe 
9lntereft i~ not bounil tbereb!', no mo~e tijan a ~eQue~ 
ftrattotl out of Chancery t~ pleallable to an action of ~tef~ 
par~ at tbe ~ommotl "ll.ta\tJ. 
~bi~ Cltafe cannot be bittil1~uilbell from tlJat of Jefferies 

in 5 -Co. anb from \nIJat tiJe ([:ibiUan~ tethftelJ to tiJe <Iroutt 
tbett, viz. That the Church-wardens and greater Part of the Pa­
riiliioners, upon a general 'Varning given, may make a Taxation 
by Law, but t~1C fame fhall not, e~arge the i:and, but the Perron 
in refpect of hiS Land; Co tlJat tt~ iJe tl)at t~ cqsrgeablc., ani) 
mar be ercontmunicateil in <ltaft of lRefufal to contributc., 
but lJi~ )l.,unlifj cannot be fCQuetlrerJ, becaufe 'ti~ not tUt 
lDltalltf~ of tlJe sIDJi.'Jinarr to luetltlle \1.1ttlJ tl)e ~entpo:al 

~or~ 
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~offetTionl'i of lLal!~metl, but to tnocrei) againft tbtm br 
(fc,lefratlical Cltfnfure~; anil toe ~artlbionct~ )l..,anll~ uta!' 
be a~ \)Jell fequcllreO fOl tge lliepatr~ of: tbt ~[3urcb, as 
tile )Lan(J~ of tlJe gjmptop:tato: fot tlJe lriepair~ of tl:)e 
([be.nce{; (01 mbttu 1Iieafon~ it was i)elO, t~at a ~cque:; 
ar a tton tuouln not lie. 

Ex parte ,lOut on tl)e otl)er ~tlle it 1l1a~ Caii), arbat befo~e tlJe ~a:: . 
Def. lung of tlJe ~tatute tl)e mectot \tla~ to repair tlJt <tl]ancel 

unbcr ~ain of ~eQueftratton, U1t)tcb tbe ~~ilitlarl? ball 
10ot\iet to grant In <taft of lliefufal; ani) tlJat fJi~ ~utlJo;; 
rit)? in maul? I[ afes \\la~ not ab~illgell bl' ti)e ~tatute : t!tbe 

¥- 2Cro·S18. <tafe of'" Parry (wd Banks \l1a~ cittlJ, \l.1lJere in tlJe 24th ~ea~ 
of H. 8. a )parronage tuas app:optiatetl to tue ~tanarl! of 
~t. Afaph, ani) a dttcaribge en1)o\l1ell~ wUidJ tlJe 15iOJop 
nitTolbelJ in tue 24th 1l?ear of ~uren Elizabeth, ani) Parry 
v:etrnbing, tlJat notWitbftan1Hng tlJt~ ~iffolution it wa~ 
in tbe iiing'~ ~anb~ bl' )Lapfe obtainei) a t0~tfentatlon; 
anb it \\las refolbeil t!Jat after tte ~tatute of ~ttrolu:; 
tiOtl~, \lJlJicb malle ~arronage~ lLal!<fre£s~ tfJe ®~ntnarp 
coulb not bttrolbe tbe illicariblJe \UlJere tl)e 19arfonage \Da~ 
ttl a ~empo~al $anb, but being ttl tlJat ~afe tn ti)e $anll~ 
of tile ~ean.. be migbt. 

ttbe merto~ is to repair tlJe ([baneel, bec4lufe of tbt ~:o· 
ftt~ of tlJe <l3ltbc, wlJiclJ t~ tlJcrefo~e Onus reale inlpofitum 
Rebus & Perfonis; anll of tlJat ~pinton \tla~ Johannes de At­
kin, mbo m~ote I 00 ~ear.s befo~t Lynwood, wlJert in fo1. 56. 
l1e fatti], That if the Chancel was out of Repair, it affected the 
Glebe. 

Vaugh·S27- ~ni) tuat tlJe €onfhtution of tbe <!ranon JLa,\tl i~ (ucb 
hlill net be l'Icnieb .. ani) if fo Cltanon~ betng; ilUomcll, are b)? 
mfe become ~arcel of tlJt ([ommon li,;a\t), ani) are a~ muclJ 
t{Je lLa\U of tbe )t\(ngbom a~ all 'llct of ~arltamcttt, fo~ 
1t1l1at i£S )Law lJotb not Sufcipere Magis aut J\iinus. 

~e1itral ([afe~ mere put ml)ere tIle Wiltop DotIl inter:: 
mebblt \viti) tbt ~:ofits of a 10arrona~e, a.s in tb~ <lraf!: of 
a ~eQuc{fration upon a ~Ui)~tnent obtsinCb againft a 
~piritunl1t'erfon, tulJere a Fi' Fa' i~ birccte'O to tlJe ~IJt:: 
riff upon tbst ~ullgmrnt~ anb be return~ Clericus beneficitl­
tus non habcns Laicum fcodum; fo~ \t)f}tcb Beafon be cannot 
lucllble \DitlJ tlJe t!)~ofit~ of tJ)e <!51cbe~ but tl)e ~iaJop botD 
it bl? a ~cQucaration to !Jim birectei). 
~e mal? lificu'life retain fo~ toe ~uppll? of tIJe ~urc, anb 

pal! onll' tue lacunae, \l:llJiclJ ljatlJ bren omtttcn on tl)e 
otu£t ~ibc. 

Ql~ tlie ~~llinarl' migl)t, btffolbc a dlicariilQ;t entJoWl'il 
UJlJerc tlJe If'arfonage tua~ In ti)c ~anb~ of a q:)tan, fo iJt 
nUll? feo llcileran app~op~tatton in anl! ~pirttual ~crfon; 

~~ attb 
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aniJ tlJete ir; no ~tatute wlJiclJ e~cmpt~ art ~ntp~op~ta:: 
hon ftom fut!) a ~e!lueffratioti, becaufe 'ti~ Onus rcale at tlJe 
((oluntoh J1;am : anll a~ tlJe )Lap ~nlp~op~iato~ luar fue, fo~ 
~rtlJC~ ann rrr;etbt tlJem a~ befo~t tlJt ~afttrtg tlJi~ ~ta:: 
tute; 'ti~ az tcafonable nnce tjl~ batu tiJe fame anbantage, 
t~jat lJe mauli) 1J<:lbt tije fame IltIJnt~e, attn tlJe ratlJer bz:: 
c,a,nre tlJC ~abing itl tb~ ~tatute of 3 I H. 8. cap. 13. bot!j 
ntH continne ttJe fame ~titbo~itl? tlJe 15ilboP iJall bero~e) 
tbouglJ tbe lDoffcffton bJa%5 ti)tteb1? gibe» to tJlt lriin({. 

'Qiijt [[lo~il~ of 1U}JtCtJ ate, viz. Saving to all and every Perron, 
&c. fuch Right which they nlight have had as if the ACt had not 
been made, UJiJicJ) rttutt be tt)e lliigljt of t!Je go~l.linarl?, anll 
(If no otl)ef l~etfoll. 

gn jJlnp~op~iato~ pal?~ ~rtlOi.lttl~ ann ~~octiration~ a~ 
totR a~ au Qlpp~op~tatton ttl tije ll)ann~ of tretctttiaRtc,at 
t0errou~, ann it mouln be bert' tucortbentent if n ~eque:: 
tlratiotl (bouU) not lit', WbitlJ 1ll0ullJ quicIICit tbent mote 
tl]an an ~tcomtnunicatton; ann it llHl~ Caib, tlrlJat in 
England tbere mete abone I 000 ~Pp~QP~tation~ betongin~ 
to cto~po~ation~ agQ;reg~te, as lE>ea~~ anb ([~apte~~, trtbicl;J 
coulll not be e~,olumun"atei); ani) If tlJe 15Ul)op conln not 
fequeller, t!len tlJete \tJss nO laemelll? to repair t~le qchallteI; 
fo~ \1.llJit!l llteafon", 1ubgment 1ua}.1 p~a~ei) fo~ tlJt~eren:: 
tJaut. 

leut tlje \UlJoIe ~outt, befibe~ ~uftice Atkins~ bell), (1L!jat 
tl!e lLal?::j\tnp~optiation \tla~ not to be fequdtrcLl fo~ tf;J~ 
iepajt~ ~f tiJe <ltlJancel! gub tbe C!iJicf .jJu~tce {aib, ~~at 
tlJe 1l\epau: of tbe <ltbancel \Ua~. all <fcdefiatlt,cal C!aure, but 
tlJat t!Je lRecto'~1? anll gjntP~ov~~at~~ trler~ "A"a1?., ann, not ,to 
{le fequeftretJ, ~~ tije 100ff€al~n~ tt:J t~t $ani)}.1 of ~,clefta:: 
iliad <lto~po}atton~ mar" tul)iCij t)e tHn "gre,e couB) . nO.t be 
t~commu~u~attll, but tfJe ~erfon.s \ll~O mane up (uei) <ltb~:: 
p(l~ation mi6iJt. '.., I .' • • 

ann 11£$ to tlJe ~equeftrntton~pon a 9lutJ~n~ent, it ntqlle 
notl)tng fo~ tbe ~attev to entitle tlJe ~:lltnatl? t.o. a:~~:: 
(lueitation itt ttJi~ 4.tafc, be'tlufe ,wl1at ije ~otlJ.ln ,tlJ:lt 1~ 
in tlJt ~ature of a. ~emp~~al ~ffiCtP,; fo~ tb,e ;;;:-~quctt~a.:: 
tiort i~ ltIte tbe FIerI FacIas, anb being lltrcttci) t'O t~e16t:: 
fbnp', be i~ itt tbat <tafe ( if ije l1iar bt fotaUcil) an ffcclc:: 
fiailical ~JJetitf., ani) b}?CIIertut, tlJete~f mf!r tlo a~ t~e 
~lJeriff botlJ in otl)er ~a(c~, tlJst l~, be tua!! fetfe ()J;(;C{Cru~J 
fittal fltlJing%, anil feU tlJetu, a~ tlJt. ~bertff tJotij t!ret1t~ 
po~al arlJin~~ ttPOtl a Fieri facias; bnt 'ti~ to bt obferb£i}., 
that bf ntutt return Fieri feci, ani) "'ot Scquefirari feci UPOn: 
tlJi~ [[{rit. . 1-. V "", . 

Qln1} 1'~ to tlje Savmg ttl t[iC ~tatute., tllnt botll not alter 
tl)e Q!afe ; fo~ If ant' lnigl)t be tl)rl'l'br fabtb, 'ti~ tl)at of t!Je 
, {...l par;; 
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J)arfon, fo~ tue 10ari(bionet~ l)abe no 1!ltgi)t to fit tbere ~ in:; 
nreil tl)e dlicar mal?~ bccaufe l)e COlltt~ in lutber tlje Fetfo». 
~o tgat iqir; Cltaf~ i~ not to be put a~ at tiJe (ltomm,Qn 

)Law, but upon tlJe ~tatute of Wiffoluttot1~, tv bertue 
\)J~£r£of tiJe 1liHt:J~1! being in tbe $anil~ of a l1ar~10erfon t~ 
becolue a JLal?~1fee, anil fo cannot be fubject to a ~eQuefrta:; 
tic"; iftt OJouiil, tlJe ne~t ~u~p monlb be, tbat tbe l5itbop 
1Uoulll inctcafe illicarillge~ a~ well iu tbe crafe of an :JjlU::: 
p~op~intton a~ flpp~op~tahon, \DlJtcu wouln leffen tt)e 
)SOlTciTion1l of fu(iJ a~ !lave purclJafcb unllet tbe get. 

)Out ~uftit;e Atkins nHl~ of a contrat!' £IDpinton; 1)e fain, 
~{Jat it wa~ agtrel.l bl! aU, toat an ~ntp~op~tato~ i~ tbargt~ 
able 1nitb tbe ittcpait£t of tlJe €ijan(tl; but tl)e Q[l)arge \1la~ 
not perfonal but in regarn of the ~lofitfj of tbe ~l1tP~O:; 
tJ~tatioll, tlli]tcb are o~lginaUl? tbe Webto~ a"o~bing to tlJt 
uta tOonation. ~lJat tlJt pzituarp miggt~ of lRectolic;5 ate 
tljc lDe~'fo~man(:e of wtbine ~erbice ani) tl)e taepair£) of 
tlJe <lIlJan,el~ anb t!)at tlJe ~~ofit~ wl)icl) are abet ann a~ 
bObe lUUft t!Jcn go to tl1e 1mpzop~iato~, ann are to be 
~tlrem eo tijen a )L,a1!~Jf re; bnt tbat tI;Jofe 1£;utit$' are tl;e ntft 
'iaigijt~; anti tijenfoJe muff; be firrt bifc:i;argen. ' 

~!Jat tlJi~ miQ:iJt~ tlJi£s Wutr of lRepairing, b?a~ ~ettattr, 
ann tbercfo~e ruall not bt talien amar bp ~ntplt,atlon., but 
bl? erp~ef~ mo~n~ in tbe Qlet, wljiclJ if IDallting tbaU rc:. 
luStn tl:1U, anil tlJe ~artie~ (ball be compeUeil to repair Ull~ 
ber ti)e fame ~enaltie~ a~ befo~r. 

16ut anmittina it tbonlil be talien a\l)ap~ ret tljc Saving 
in tlJc act c~tenLJ£S to ttJe 11iigbt of tlJe lDarilbioner~, tolJiclJ 
i~ not to fit in ti)e ~baltcel., but to go tbttI;Jet wbcn tlJe 
~acrament~ are abtttiniare'O, of mljich ti]Cl' are bep~tlictl 
).nbcn 'ti~ out of lliepair; 1l0~ can tbcp -babe tbe rrtCe of tge 
€burtlJ mlJici) tnOpcrlp b£long~ to t!J£nl~ becattfe \Ul)tll 
tile ~llancel if$ out of mepait~ it not onll' ilefacc~ tbe 
([burel), btlt tnafie~ it in a t1Jo~t tH:imt become ruinou$. 
~e lJenieil tlJat a ~eQuefttatton in Chancery cannot be 

plealJeil to bat a ~terpaf~ at tiJe ~ommon llam; fo~ if it 
be fain ti)at tbc Chancery l)abe iffueil fucl) ~equenration~, 
.it mill be a~ btuilill!l; az anl? otlJer ~~o,ef~ iffuing atco~; 
bing to tbe mulez of tile ([omlllon 11a\11. 

9.ntl be alro i:l£l1icb tlie ([afe pttt bl' tile <ltlJief tjjutlicc, tbat 
tIle 11&ni)~ of ttlc tt'atiruion2r~ tuigbt az tueU be fCQUetlrcll 
fo~ tilt 1Eepai'r of tile ctbUfCJ), a~ ti)ofe of tl}c ~mp~op~ia~ 
to~ fD~ Repair of tIJe QCbanceI, bccaufe tIJe tt'~ofit£s of ti)e 
lRefton? miglJt o:i{!inaUr be fCQucffreb, but tiJc ll,.,GiltlZ of 
.tiJe ~att(JJioner couln not; ann fo tl)c ~afe~ are quite nif; 
ferent. 

4 ~ lOut 



T rifl. 29 Car. II. in Conlmuni Banco. 259 

-Ie- lOut in Eaiter t?rerllt follo\.Uin(t, 9]Ui)gtuent tua.G giben Judgment., 
ag~lina tlJe J0efentlant upon tlJe t00int of ~leal1tng, \Ubieb 
tbe ~ourt aU agreci) to be ill. 

I. <2tljt JEjef(nOant~ (1JoultJ l)abt aberreo~ tIlat tbe (l!;l)ancell VCll. 3S. 
\l.la~ out of 1llepatt. 

2. flCiJat no tno~c bJaz tafien tban \UlJat \UaS$ fuftieient I Mod. 26r, 
fo~ tlJe JRtpair tl)ercof. I Yen. 35· 

3. fo~ tl}at ti1C 10laintiff ball lledarei) fo~ tbe stalling of 
feberal ~oltS$ of ([)~ain; ani) tlJe 'IDefcni)ant jultifiess tlJe 
~aJting but of ~art, ani) faitb notlJing of tue JRefiilur, 
anti fo 'hl1 a ~if,onttnuanee; anb t~e general alo~1J~, 
quoad refiduum tranfgreffionis, \Uill not telp, beeaufe be goc~ 
to ~articu[atg afteruHlrn~, anll i)otb not enumerate aU; 
anl1 tfJereupon ~ungmeut \.1.Hl~ giben a"o~llingll!. 

Edwards rverfus Weeks. 
\ 

ASfumpfit. 1!tbe ~Iaitltiff ncclareo, "m:f]at t~e Wefe"~ Parc~l Dif­
llanr, in ctotlCibcratiotl tlJnt tlJc ~laintift "at lJi~ 1l?c~ b~f~~: good 

Quell bab e):'lJan~£b ~O~fess \tlttlJ lJtm, p~omi'e1) to pal? }Jim Breach of 
) 1. ann lJe aUCi)gtti a lJ3~eaclJ in tfJe ~on~peffo~tuatl,e. Promife,but 
~be ~efennant J.1leaO~, ~lJat tJ)e 10laintiff, bCfo~e ant' not a!tet~ 

gttion b~ougbt., birclJar~en lJim Of bi~ 10~olrtife: ann upon M~:' ·Rep.' 
a Jeemutrcr, tt)t muefhon \Ua~, mbetlJcr after a 15~eaeb 262, 

of a 19~omtfe., a ~atol '®ifebargc couln be goon: ttlJe ~afe ¥ gero. Car. 
ef >(. Langden ann Stokes \tla~ an attttJo~!tr, tl}at (ucb a ~tf~ ~·l2931 
dJdrgc lJatJ brett gooll b£fo~e tlJe :}J)~ta'lJ, viz. ttlJe "9tf£nbant 1. " 

l1~omifeil to go a [toragc, tfJe 15lcadJ \Ua~ aUcilgcn ttl ~on· 
perfo~luance; ann tbe ~efen1)ant plealleb, tl)at befoJe an! 
'l5~ea'b tJlC ~laintiff exoneravit eum; ann upon 'gemurre~ 
it bJt1f$ bein ~oOb b£fo~e tlJt 15ttscU. 

15ut IJere \llaf$ no <time agrreb fo~ tnt ~armtnt of tlJt11 
5 l. snb tlJertfo~e it \llSf$ bue immcbtstcll' upon Jaequetl, 
anD not being paii), tbe ~~omt{e i~ b~oJtetl, anb tbe 10arol 
WifcI)arge cannot be pleabei.'J; anll of tuat flL)pinion \t1a~ 
aU tiJe ~ourt, ani) ~ubgment fo~ tl)e t01atntiff, Nift, &c. 

Q!.l~re. jf be 1)ab pleail€b {utI) a Jeircl1arge befo~c atlv 
la~qurtl Of 10armcnt, m~etlJef tt lJaD bren gootJ ; 

L 1 ~ Anis 
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Arris e5 An'is rverfus Stukely. In Scaccario. 

Indebitatus INdebitatus Aifumplit fo Z 2001. in SlWoner tab ClnblreceibctJ 
aj[lImpjit to tue mfe of ti}c 1fJlaintiff~: dlpon Non a£fumplit plt8lJrb, 
will lie .for tl:je1urr nnb a ~,pc(:lal [leroHt to tIlLS (lEffett; viz. €.~€1' 
theRecetpt finn tijat ~ing Charles the Second bin on tlJe I7tU Wap of 
of the Pro· , 11) f f' i~' b l' "tl 
fits of an Of· Augufi, til tue I2tlJ l/car 0 Jt~ ;.uugtl, !' !)t~ j.j,.Ietter~ ~a:; 
lice, tho' no tents unbtt tIle ([;~eat ~eal, grant unto tfJe ~efeni)ant 
Contract. ann anotl)er tlje £Dftice of ~omptroUer of tbe <!tullomz at 

tur ~olt of Exceficr, durante beneplacito: atUat tbe ot{Jer 
@trfon ilien; ann tlJat tlJe Ilttn~ aftertuarbJ3 bp otijrr ~et:; 
ter~ ~atcnt,G', beating Wate primo Maii, in tuc 2Iti ~eFit of 
lJi,,-J 1liei{(tl, btll grant tije fail) sIDffice to tbe ~latnttff~, 
tnlJicb wa.s ~hiO Fear~ befote tiJiz gction t~ougijt; anb 
tbat tbe jElefentJant ftill, anb fD~ ~eben ,}gears pan, bab e~~ 
erctfetl tlJe fame upon ~~etet1ce of a 1litgbt bl? ~·utbtbc~~ 
filip, ani) rc(:eibeil tlJt ~~ofit~ tlJereof: 15ut \nijetber upon 
ti)e \lJlJole ~atter tile ~efenbatlt tnane anr fuclJ ~~omife 
8f$ in tJ;Je ~tc!aration, tJ)el? iltil not lino\t)~ Et petunt advi­
famentum Curix in pra:mifIis; anil if upon tl)e £@atter fo foutil) 
tlJe <Irourt (baU be of sIDptnion tlJat tl}e J!Z)efenlJt1tlt mane 
fucb 10lomtft~ turn tber far tIJat lJe lJilJ mafic fuclJ ~~o~ 
miCe, ann affef£i ~-=l1na~e~ Occalione pra:mifforunl in narra­
tione mentionat' ad 1001. ani) Cltotl~ to 53 s. anil 4 d. &c. 

Winnington, ~olicito~~ argneb, t11:fJat tf}e ftrff 10atCtlt \.1hl~ 
beterlutnen br tlJe WeatlJ of one of tIle ~atcntre~, ani) tlJen 
tlJe feconn ~atent talie~ (fr;{fett, anlJ fo tlJe 101aintiffs lJabe 
a goob ~ttle; fo: tlJere (ball be no ~utbibO~tbtp of an ®f~ 
ficz of ~ruft, no not if tbe sIDffice gail bren grantcil to 
'Ci1:\l10 fo~ tlJetr Jl.,ibn~, if it be not failJ, to tIle ~urbibo~ of 
tJ)em. J I Co. 34. Auditor Curle'~ ~afe; anl) of ti)at ~ptnion 

I Mod. 187' \l)a~ tiJe <!tourt clearlr. 

16ut Pollexfen fo~ tI)e tOefenbant failJ, tlrlJat lJe agrrelJ 
tiJat ~oint, but t~]at tiJe If)latlltift'~ ~atent l.Ua~ not gOOb; 
fo~ t~)ouglJ tl)ere be a general Non obfiante of aU tlJe ~ta~ 
tnte,,-J in it, 1?et tlJere ougbt to babe bren one in parttnllar 
a~ainft tljc ~hltutt of 14 R. 2. cap. 10. 1Ubtcb enatt~, That 

31 H. 6.c.S. no Cufionler or Comptrol~.:r 111<111 have any Office in the CUfiOillS 

for, his Life, but only during the P1eafure of the King; \Ubi'b 
being mane fo~ tile publicli <l500i.'!, tbe Jiltllg cannot ill' anp 
Non obfiantc btfpenf~ wtti; H. 
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1n ntant? cn::arf~ tlJe '9ifpenfation of tlJe lliing br a Non 
obfiante t~ goon ; a~ robere a ~tatutt~ p~cfctibe~ tlJe 1fo~tlt 
(If tlJe Uiinn'~ <I5~ant, Ulbete it llotlJ not bitterl!, P~obtbt,t a 
~lJtt1g., but onl~ unber ~aitl of a 1fo~feiture; fo~ if it be 
birect, anl! pro bono publico, tlJere a Non obfiante if) not goon 
ani) fo i~ tiJi~ ~tatute. ' 
~e cannot llifpenfc ttlitiJ tbe ~tatute of 3 I Eliz. againll 

~l!inOt1l! s fo~ tiJe ~artl' being btfablen bp an If.act of ~at~ ¥ Hob. ~7: 
liament., cannot be cnablell bl' a Non obfiante i lJe cannot I InH. 120. 

birpenfe l.l.liti} t~e ~tatut£, o~ ~tnfe~ of t (Jfccleualhcal t 'i CO. I).' 
~erfon~, t10~ \l.ittij tlje ]utt~lHtttOtl of tile £lbmiraltl' en~ ¥ Ij R.2,C·3· 
ctoatiJing upon tge (Jtommonl1aw; fo~ tiJe lFonnbation of ISHR. 2.C. C)o 

~ No~ obfiante t~ in H1~ fiing'~ ~~tro£tatibt, ani) i% current: In'fi:;~~: 
Itl iJl~ <lPlant~; but tn tl)ofe ~tatute!z> t!Je ~ubjert gatlJ 
au gjtlterett. 

f!tbe ].,aUl~ concerning Non obfiante's are none of tl)e ~ atl~ ¥Davis Rep. 
dcnt 1La\t1~ of U;t;4 lGanil, but b~ouglJt in i1v. tbe 10ope. 69,7°,71• , 

~iJe 1500li of 2 H. 7. F. 6. b. ani) 7. nill (ira ~ille mire to tbt~ ~hugh. 33 2
• 

eJ'o~bitant ~Orl1ltt;. Pit it (fJ not tiJc 11ppin~on of aU, o~ ill~ Jus ~~~~~:r: 
beelJ of anr of tlJc j!ui)ge~ t~ell, a~ 'U~ affttluen to be, fo~ Hob. 146. 
Broke Par. 45, 109. tul]o ab~ti)gen tlJat ~afe~ frob no ~ottce Colt amI 
of anl! ~pintoll of tt)e ~unge~; ret fome grouutling tlJtlU~ r~~~e;·E .f 
felbt~ 011 tlJat lDrofi, affirm t!Jat tl)e liling mal! bifpcnfe 33, 34- .. 
tuitg tIle ~tatutl~ of tije 23 H. 6. cap. 8. b.ll)ic!J enact~, That 
no Man fhall be Sheriff for above one Year; ann tbat tbtrefo~e 
a 10atCtlt grantfi) ilt! Ed·4. to tl)e (farl of Northumberland, 
to be ~iJerift of tl)e fatne Ql:outltl' fo~ lGife~ ttla~ lJela grot», 
h'llJiclJ i~ it plain g@ittaJte, fo~ tlJere ueber \lla~ Sill:' fncb 
mefolutiOll., neitijet bin tl)e ~uilge~ lltafie anl' ~etetntina~ 
tiott upon tbat ~tatute~ it \l1a~ Dull! a (SiCcourfl? Obiter 
bl! Radcliff, (mba \l)a~ then one of tije :l5aron~ of tJje EXJ> 
chequer) (onccnling t~e ~tatute~ of tbe 14E. 3· cap. 7. anll of 
tbt 4- 2 E. 3. cap. 9· tlJbtdJ atc otll~ l&~oiJibiton!, That no Sheriff 
thall continue in his Office above one Year; but balie not aur fueg 
([{sure in tiJent a~ tlJc ~tatute of 23 H. 6. batb~ \l.1lJicl) faitlJ, 
'rhat all Patents made to any to be Sheriff for above a Year fhall 
be void, any Claufe or vVord of NOlz obflante in any wife put in 
fuch Patent notwithfianding: arlJt~ \tIa" tbt ~tftaJic of 15a~ PoGea: 
ton Radcliff, ml)o upon a Cub ben '!)iCcoutfe tbouglJt tbere 
migijt bt fneb <ltlauCe~ ill tlJo~e f01.JUer ~tatuttz of Ed. 3. 
anlJ tIJC1t tlot\UitiJffantllU~ \11lJlci}., tlJerc betn~ a Non obfiante 
itl tilat 19atent to tlJofe ~tatute~., be belil tbat to be a «ron 
1F>ifiu:n!ation of t\lnu; but 'ti~ plain tgere are no fueU 
~naufe~ ttl ti}ofe ~tatute~, anil tbctefo~e a Non obfrante to 
ttlem i~, ~ooti, anti tuiltC,iJ \ll~ % tbe ~rue lltcafon tuUl! tijat 
~aUnt tn Henry t~r 7t!) :;; ~nne \1Ja~ ljeli) goon, 
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2. Q}notl)£t }Reafon migilt re, tecence f!Je ®fficr of ~tt~ 
riff \\ia~ grantable fo~ )Ltfr, nuiJ fo not tvitfJin tl)t llleaCiJ 
(If tf.Jc ~lohibttictl br ttJofe ~tatutt.s. 

3' 113ut If it tun}), ret tiJe 19~Obtro in tlJe art of l1ierurap~ 
tiun of I H. 7. p~ot,ttcl1 tlJat patent, br w(jtctj tue iaing rc!; 
funtc71 aU <tr5~ani~ ntabe ·br E'4' but p~obioeS$ fo~ t~t Cleurl'~ 
~~allt. 

Dyer, iC;2.a. )But atnuitttng tl)e ~tattttc of R. 2. ann of H. 6. nrar be 
2 Roll. Abr. bifpcnfrll UlttlJal in tbiS$ crafe, ret it (boull1 be mo~e partl~ c3' El' . culat tban in tlJH.l 10atent to tlJe ~Iainttff; fo~ Non ab-
C; ~~. IZ. fiante aliquo Statuto gcueraUl' will not ferbe. 
T. jone~, 2. ~OU1t. 'It grueral Indebitatus aifumpGt \nill not lie !Jtre 
117, 128. fo~ [[tant of l(.19~ibit1?, anl) bccaufe tlJere t~ no <tontratt., 
~2 H·4· I:2·'ti~ OllIl' a Tort, a ~l1Tetfin, anil tJ)e ~laintiff migl)t babe 
;~l~:~~ b~ou~l)t an affife fo~ tlJi~ ~ffice, 1.t1bitb lie~ at tt)e <1rom:: 
5,89. ' mon lLaw; anil fo it lJatiJ bren ailjungrll in Jehu Webb'£S 

. InH.212. ClCG!c, 8 Co. 4. [[lbiciJ i}.1 aIro gibcn br tlJe ~tatute of\Vefi .. 
minfi. 2. -eap. 25'. fo~ a 10~jjfit app~etlilet in alieno folo. 

arlJC ~lalntiff mi!Jl]t babe b:ouglJt an .action on tlJe crate 
againft tlJe IDcfcnlla nt, fo~ ilifturbing binl in f}i~ 11Dffict, 
anll tijat IJall been gOOD, becaufe it i)ao bren grounnell on 
tye [[ltong. ~ 
-~n tbt~ (!Cafe tlJc Wefcnilant talie£S tlJe ~~of{t£s a~ainl1 

6 H. 6·9. tl)e UliU of tile 1f)laintiff, anl1 fo tbere i~ no <1rontract ; bnt 
1 Rolli Abr. if be bab l'fceibcn tljem bp tl)e ([onrent of tlJe ~laltltiff, 
,97· P 5- ret tlJi~ g{rtion woulO not lie fo~ mant of ~~ititp. '~i~ 

ttue., in tUe <[afr of tlJe laing, \tllJere lJi~ ment~ are UJ~onlJ~ 
fuUp rcceibril, tile ~attl' map be cbargeb to gibe an gc~ 
compt a ~ lBailiff ~ fo alro map tbe (f~e,uto~S$ of lJi~ gc~ 
cOluptant, becaufe tlJe l1a\.U createti} a ~~ibitt'., but 'ti~ ~ 
tlJrt\llifc in tiJc \!Cafe of a <[ommon 10erfon, lOCO. 114- b. 
1 I Co. 90. b. becaufe in aU '1ttttonS$ of ~ebt, tlJtre mull: be 
a tlonttact, o~ quaG ex Contractu) anb tlJertfo~e wbere gjUilgs 
Ulent map baD, ani) tiJereupotl an Elegit, anil tlJe ~lJeriff 
rrturneb tbat IJe tab app~tfel1 t!Je <l50011~, anil crtenilelJ 
fud} l1anb~, tnbiclJ I)e belibereil to tlJe ~lajntiff, ubi revera 
I)e bib not., per quod Attio accrevit, \tllJicl} wa~ an gction of 
t!Dcbt; but it \Ua~ alljUl)gti.l tlJat it woulil not lic, becaufe 
tbe ~IJ£riff bab not rf'turneb tl)at be nteilbleil \nitb tbe 
<!5ooll£S o~ ttlitlJ tiJc m&lUt of tbem, anb tbertfo~e fo~ [[lant 
of <!Certaint)! tom tltutb to 'barge lJim \11itlJ, tbiS$ gctiotl 
wOllIi) not lit, but an 1!:ttion on tlJe crafe fo~ a falfe me:: 
turn; tut if fJe l)f(ti rcturnen tl)e <1000lJ~ folb fo~ fo lundt. 

-, 9@oncl' certain., lnlJicl) IJe IJa?) il£libereil .. tlJrn an gerion of 
~~~~d~~~4' ~ebt woulb li{'; fo~ tlJougtJ 'tiS$ not a <ltontract, 'ti~ quaii 
2 Cro. ,)66. ex Contractu. Hob. 2c6. 

3. ~Dint. '{trl~e ']nrp finD tilat tIle ti)tfcnbant ttceibrb 
tljc ~~ofit~ fo~ fruca pran>, antl tl)at tI]e ~laintift 11Sil hi" 

2 patent 
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lJ)ntent but t\lJO ~far~~ ann bo not flJeUi U1uat m&Z rec:eibetf 
11 ~ tlJe ~efcni1ant 'UJiu)in t{Jofe two ~ear~, ani) t{Jen tf)t 
€ourt cannot apptl? it. 

16ut on UJc Otl)lZt ~iilc it map faib tv Sawyer, ~ll3~t tti£j Ex parte 
Non obfiaotc \.U£l~ goon; fo~ tulJere all grt of ~arli:lment Qtier. 
,ome~ to tcftrain tlJe lltin~'~ ~ome~ anlJ ~~erogfitib~, it 
llH1S) al~al?}J belli Co to be~ ano be relictJ upon tile 9lung~ 
tltent of 2 H. 7. f. 6. ti)&t tiJe ~ing ntigl)t i)ifpenfe Witt) tt,c PI Coni' 
~tatut£ of 23 H. 6. 1lJl}id) IJe aittnnen to be the conthu1t S~2. b .. 
Ulfage ttier finct., ann ti)at tlJerefo~e tl)e )l.,a1U ill fo talien Dyer 30 ,­

to be at tlJi~ War. 
, Ql$ to t~e ~e'DntJ ~oint; botb bc ani) tlJe ~olicito~ <If)e~ 
~.eta( Winnington fa'io) ~~)at an Indebitatus Afiumpfit \t1ou11l 
Ite l)ere., fo~ UH)ere one tc(:cibe~ n1,1' JRent., 1 tnar c~argc 
!litlt a~ :lDflthu o~ JReceibcr; OJ if n"r one receibe ntl' ~o~ 
net! without ttl:)! gJ)Jller., ttJoqq;l) 't(fj a Tort, ret an Indebi:.. 
tatus will lie~ beciuli'C bl' tijc Rl?Cdpt of tbe geoner tlJe :a,aW 
c;reatefj a ~~omifr, aun tije £{crion iz not grounileil on tIle 
rrort, but on H}e JRl?ceipt of tl)e 19~ofitf& in tlJip cztafe. 

Qtp to tbc £Dbjeaioll about tbe jfini)ing, tijel' ijeli) tlJat to 
be nugaton? anD ti)!~; fo; it tannot be intentlctl tl1at tlJe 
~anHlgc~ gihen mete fo~ ti;lc ~i,nte tlJ~ ~efetlllant ttctiben 
ttJe ~~offt~) befa~e tIle plaintiff han iJt~ 10atent., ncitlJe~ 
i~ tL)tte aur ,(!l)ing (OUHI) in tlJC QIctilict to tlJat~urpore. 

gju Michaelmas ri.ftnt follobJing, tlJe Qtourt gabe :]utJg~ Judgmenr~ 
mcnt fo~ tlJe l~i"intHlp. 

I. ~lJel? ijell), tnt! t tIle 1tting; rni~lJt llifpenfe tnit~ tl)i~ 
~tatute, fo~ tl)e ~ubjett tjat'l no ~ntereftj no~ \l111% ttl an!, 
\u(fe concernell 'in tfJe 12,~olJibition, it wa~ tuabe onlv fo~ Hdb. I46~ 
tlJe <feaCe of tlJt: lliing; anD tr tt;e lthe BeaCon be luigiJt nif~ 
penfe tuitb the ~tatute of 4 H. 4. 24. That a Man iliall hold 
the bffice oC' Aulnager, without a Bill from the Treafurer; anti "'Dyer 203; 

lllitl}! tlJt ~,tatute of 3 I H. 6. 5. That no Cufiomcr or Comptrol-
ler fhall have any Efrate certain in' his Office, betaufe tlJefe ani) 
fuel) HIte ~tatute~ \Uere maile fo~ tJJe (1l;afe of tt)c ~o::: 
berci{{lll ann not to abJibge lJi~ ~~crogatibe, ani) tijat tue 
ceneral ~{auft of Non obfiante aliquo alio Statuto U.Hl~ Cnf::: 
ucicnt. 

2. g,n Indebitatus A{fumpfit tutU lie fo~ lRtnt t'tCCibril br 4 H'7.6.b. 
nne bJtlO pzttentJ~ a ~itle, fo~ itt fud) cztafe an ~ccomJ)t Moor 4,;8. 
unll lie: rngrrebtt tlJe 10laintift lUCll! babe an ~(:conTpt, ;;Jo~~s 
atl Indebitatus will lif. ~ " 

2i~ to tIle jf intlill!J 'ti~ well cn(lu~lJ, fo~ tlJe ~utl' a1fef~ 
~alnage~ OccaGone prxmi{forum in narrationc mentionat', 
wiJidJ uUlit be fo~ tlJe ~ilne tbe lIJlaintiff 1)an the gDf­
fict, anlJ ti)at a ~aunt wOllIn ntafic a g@an an ®fitcn: be:: 
fOJc gill1t(ttance. 

SLward 
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Steward Executor of Steward ruerJus Allen. 

Demand D<f15~ fo~ a Bent referbeb upon a lLeafe fo~ lPear~, ttl 
mu~t be h \vJl.triJ tlJert tua~ a ~~obiro, That if the Rent be behind 
~; I~:rer:e and unprjd by the Space of a Month next after any or either of the 
is to be de- Days of Payment, then the Leafe to be void. 
termined. '\tlJe ~lC(~ \1ia~, ~Q:ijat tlJe Rent \Ua" belJtntJ a gwOtltlJ at:: 

tet . a ~av on \tllJicb it ma~ referben to be paii,), ani) fa tfje 
lltafe t~ boii:J; to mlJicb 101ea tl)e ~laintift br.lltUrren, be:: 
caufe: tge ~erenbatlt btn not fat' tiJat tlJe ~lnttlttft tiC:; 
tnannen tije Rent; fo~ tuovgfJ tlJr. Bent be bue tllttlJout 
tgemanil, l'et tiJ€ ~tlterefl; ruall not be btterminen 11litlJ:; 
out it, \l.ll}tdJ lltuft be e~p~eal! lain in t!Je ~Ieaning; anll 
of tlJat ~tJintou Ula~ tl)e <!Court, e~'tpt ~uftt,e Atkins, 
\nbo lloubtei.l. 

Searl ruerfus Long. 

IZuare im- Jdtntttnent fiual \l1a~ gturn .in a Quare Impe~it, aCCO~.bin« 
pedtt, real to tte ~tatute of Marlebndge, cap. I 2. {[t!Jt~b ~etJeant 
Matnper- Pemberton 1uotleil to ret autle. 
b~~e~~!d ~e failJ, QIl}at at tl}e <tommon lLam tlJe p~oier~ itl a 
upon the Quare Impedit \tJa~ Summons, Pone, anil Difirefs infinite, \t1lJiclJ 
Summons, JJein~ fOUlfl1 mif'~JitbOu" ill refpett of a )l.;apfe,tt ~aiJ 
b~~~;c~pe. tlJetefo~e PlObitlen bp t!)i~ ~tatute, tlJat if tlJt wtft1urbtr~ 
2lnfi. 124. til) not appeC!;;f upon tl)e ~Utumous, tben tlJet' tball bz at:: 
Mod. Rep. tacOCi) to appear at anotlJer lJOar, &c. ~o\1) IJ2ft upon tfJe 
248. attacl}llHnt tf)e ~fJ~riff bad) returne~., Attachiatus fuit bp 

John Doe aUi) Richard Roe, hlJJO art feigneil10erfon", ann 
not Mainpernors; fo~ t1Je teefenilant batiJ maile ~atlJ, tlJat 
lJ~ bin not Itno\.U' anl! {ncb ~erfoll~, ntitiJer \ta~ bt eber 
attacgeil; fo tbat 'tif5 not onI,)? a ~atter of 1fo~m, fO~ l)e 
ougbt to lJa1Je tnat ~otice \l.llJtdJ tue JL,a\\l requttt~, it tie:: 
iug fo penal ttJ,lon l)im. 

'art~ p~obable tlJi~ g@iilafte 1ni~lJt arife front ~:. Dalton, 
lUbo in lJi~ leaoh of tbt Office of Sheriffs, itt tlJe lRetnrn" of 
~1tit~ tilctc, lJatb put tlOWll tlJeft feignttl QlttsctJtt}3 fo~ 
<e~ample'~ faft~, from blJJtnce tue ~IJetitf in tlJi~ <!tafe 
mtgl)t infer tlJat tlJtl? nceil not be real 10erfon~, a~ itl 
fiI:tutlJ tlJel' ougbt, botlJ upon tlJe Summons:) Pone, antl Di­
firefs; anll tJe etten a <n:afe latelt' alljuilgeil, hll)ere tbe IHtt 
llietutn \t1a~ mane upon tbe ~~anil <!tape., ~nb tue :]lUllg:; 
mtnt fet anlle ; ann of tbi~ SlDpinion \lJa~ tue tu!loIe <J1ourt~ 
ann fain, ltl0ere tlJe ~1ocef~ t~ Co fatal, . t!Jt ~artr ought 

3 to 
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to be bulr ferbetl, nnll tbat tlJ~ ~lJeriff ouglJt to iJabe none 
to tl)e ~lJurclJ anti to !Jabe Celfeo tl)e 10~oftt~; ann if tlJcre 
be notlJing~ to return a ~ihil; anll tlJouglJ ttJe ~utlgmet1t 
\tla~ gtben btfo~e tl)e lcrm, o~ long fince~ 'Pet \l1ben 'ttZ 
]ttcgulat, 'ti~ to be ret aalle, anll Co it \l1a~ nom; ann 
being tnobel» again, tUt ([ourt continueil of tbtlt fo~mtt 
SlDpiuton. 

(!Cbe liIte <taCe \l)a~ luobeb in Michaelmas ~etm foUow" 
ing, betmffn Fleming and Lee, wJ)ere tlJe 10atron Wefen~ 
bant \1.Hl£S tbu~ Cummontn anti nebe~ appearctl, ann tlJe ~tl" 
cutnbent iliil call an (Jl; lTo in , anO a ([are iUa~ ctUb bc~ 
twren Vivian anil tl)e 15ilbop of London, Mich. 23 Car. 2.. in 
C. B. \l.llJete tIle Uhe 1utJgment \l1a.s fet aullc. 

15nt on tlJe otiJer ~il»e it wa£s objecteo~ t!I:lJat INlbing tlue 
~otice upon tbe ~ululnon~~ 1l.lJ~ a~ mucb a~ \t1a~ tc:: 
quiteb, fo~ tlJe otlJet mtit.s are onlr to gIbe tlJe Wtfel1~ 
bant ~tmt to pleab, anti tlJerefo~e 'ti~ not necctrarr tl}at 
~otice tboulil be giben upon ebetr one of tbe [[lrit~;· fo~ 
tf once fcrbetl, 'tt~ tnougb. II H. 6. 3,4- 36 H. 6.23. 8 H. 6.8$ 
Long 5 to E.4- 26. 2.9 E. 3. 4 2, 43' DoCtor and Stud. 12), 126. 
21 H. 6. 56. 

:l5ut tlJe Cltourt mete of SlDptniotT, ~bat tbe ~efenilant Curi~. 
lJabinlt not ilppeateb, no~ caft an <ftToiU; ann ~uilLJlnent 
final being giben, it \t1a~ lReafon tbat aU tl)e ~~ocef~ 
fbouln be {ertetl reaU!', of \l1bicb tlJete bail bren no SlJ)'Ctl:; 
aon~ if bt gab eitlJer appearel.l o~ elToiutb, anti tl)etefo~e 
tbe ~~oce'~ not being bull! Cetben~ ~Ub!!ment llHi~ fet a~ 
abe. Raft. Ent. 2 I 7. gun tlJcn tl)er btU" tlJat tlJt <terroin of 
tl)t otlJet ~efentlant mas no wift binllinlt to tbe patron 
~efenilant~ bt,nnfr tlJt!' mar feller in 101eailing, anti fo 
tlJat 9jubgment \Ua.s lifle\\1ife ret nullc. 

~i n1. DE 
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Sir John Otway rverfus Holdips Executor, &c. 

:t3o~d tOI pay tiJe ~efennant a~ <f:recuto~, \\Juettin ti;Je €:ellatot D
<f:15tt upon lBonb b:ougfjt br tl)e ~Iatntiff agStntt 

:~ lc~o~~t tiil acfinowlclige iJiutfeif to be inil£bttil to tiJe 
.ball be . ~iaintHf in 4 0 1. UlbiclJ lie tiJercbr bill CObfllnnt 
flated, 'tis a to pap bJi)cn fueJ) a lB1U of <ltoff~ t1)oulb be «attil bp two 
~l~V~l~J1~, gtto~nte~ (nnif;fcrcntl r to ,be '{lofen iJtttnren tijem; ani) 
Solvmdum. fet~ fc~tlJ tn flU> WctlarntlOn., tuat I)e natnti) one gtto~~ 

net'., ani) beITteb t!j~ nOID Wcfentlant to name anotf:)er, 
i1iliJ~cb be fefufc£), Bnll fo intitIt~ I)rtn felf to tiJip gerion 

'(!!Je ~efcnilant pleat)>> Non detinet, to miJlct) (be ~Iattt~ 
hff IlCt11UtiCb. 

lOut t~e ~Iea mri£) not offercil to be maintaitlCb, becaufe 
Hl£ Cr,:2CUtOt cannot pleab Non detinet but tnljert tIJe ~e~ 
ftato~ iJil1tfclf ntigbt pIeall Nil debet, wijicb in tlJt~ QI:afe 
~le coull.) not iJO. JBut it tua~ infiilell, ~lJat the W£clara~ 
ttOt1 if& not gOOi), btcaufe tIle ~ot1ep IDa£) to b-e patb UPOll 
an '.accempt t1autl., \lJijicb not being none., bl' tIJe ~Iain:: 
tif['~ o\11n ~'IJe\l1in!J 'tt~ not tet but; ani) tl}i~ cmgijt to 
be talien 8$5 pcnnco, viz. Solvendum, anb not an t:rp~cr~ 
~obttlant. 

lOut on tbe CJrontrarr, it \1Hl~ telt) not to be a Solvendum, 
but it ([Ob£1Hlllt to pap tlJe ~oner., tlje ~ebt anb tl)e Wutp 
being in tlJe urt! ~la,e afcertainci) ; but if it be a Solven­
dum, anil repugnant to t~e !lDbltgato~l' CJC!aufe, 'ti~ boib. 
21 Ed. 4- 36• 

g:~ tue tOefcllbant woulb bab~ it c~pouni.l£il., it mouin be 
in lJi~ 100IDtt totaUp to ilefeat ti)e lDonil eHl]er tual' ~ fo~ if 
lJe wouin neber cburt an '1ttto~ner, ti)nc coull» be nebet 
anl? ~lJing bue. 
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'm:lJe tlllJole <Jrourt \lure of £!Dpiniotl~ tbat it \t)a.f.1 not a 
Solvendum, but a <irobenant, 1lll)lCl) ntn not tafic s\.Uar tlJe 
~utl? afc£ftainetJ br tlJe 11Dbligatiotl; ann it it (bouU,) not 
be a <!Cobtuant .. but an entire '15onil, ttc» it tuouln be itl 
tbe 19o\.Ucr of tlJ~ ~bltllo~ b.1l)etIJer tber it OJall be par~ 
able; but be it eitgcr tlJe one o~ tbt otljer, tlJc 19laintiff 
babing nameil an atto~neJ?, ougfJt to recober; atl~ ~ung~ 
ment tua,:i a"o~1Jtnglr giben fo~ IJtm. 

Dunning rverful Lafcomb. 

D· <e~~ on a'15onil, tbe <ltonbitiotl 1na~ to par g@oncl' 
\l.llJen a ~lJtp llJotdil go front A. to C. ani) from tl)ence 

to Brifiol, anil tboulil arribe tlJere o~ at anr otter ~o~t of 
~trclJarge in England; tije ~btp gOing from A. to C. took 
tn ,~obiuon~ at Brifiol, but not to bt ill£cbargcil tlJere, but 
p~oceeileil in bet ~orage to Cales, anil wa~ caa atuar! aUll 
br ttJe ~ptnion of tUe ([OUrt~ tlJe ~oner wSP not par~ 
able; but if be lJatl nebtr intcntJell to llcrfo~m tpe [lOl?~ 
age, it miglJt lJabe been otlJertutfe. I Roll. Abr. 142. 39 H. 6. 
1·0. 9juilgment fo~ tlJe ~efentJant nift. 

Atkins 'Ver(us Bayles. 

A~ 9lnfo~mation \tla~ e~bibitttJ againtf tbe ~tftni)ant~ ~utjawry 
, being a 1uftice of tlJe ~eace, f~~ rcfuung to grant ineinf!~oa. 

Jjl~ [[(arrant to fupp~tf~ a ([onbtntldc. tion good. 
~be '$tfenilant pleail~ an ®utlaW~1? tn ~trabilitt'; ann 3 Ink 194· 

tl)e lDlaintiff lltmurreil. . 
I. ~bt~ ,Ira i~ not gooll, becauft tbe lUng if.) intercffcll 

qui tam, &c. anil tlJerefo~e \lliJere tbe ~nfO~luer lltt~, tl)e at~ 
to~nel? <l5eneral map p~ocreb. 

z. ~lJe $5)tatute gibt~ 19o\tltr to anr If'erfon to info~m 
&c. bl? tnbtcb general mo~il~ tl)e '9ifabilitl? of tiJif.) lDer: 
fon i,:i remobtil. 

')Sut tbe ([ourt belll; tl)at tt}ere \tla~ no <!tolont in ett~er 
of tJjefe £li)bjettion~. 

4. '([:i~ not pleatJeil fub pede figilli, fed non allocatur, fo~ it 
nretJ not bt fo pleailtil being tn tlJt ffnne ctourt. 

4. '~1~ not aberrell tbat tlJt 191aintiff \tIa~ tlJe fame 
perron wlJo \tla~ outlaweil ; but it \tla~ aufllJcttil tl)at tlJe 
pr~diaus malie,S t~at certain, anll tgat tbougij tf)t llttn~ be 

M m 2. intet::: 
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Moor '54 I tnteteft£D~ ret tlJe ~nfo~met oulr t1$ ~latntiff anll enti:: 
gyer EF"-' tultll to tbe 'l6entfir, anll tlJst tlJouglJ bt 'il.la~ llifablell, ret 
'58~' IZ. be tuigbt fue fo~ tlJe lung, but not fOllJtmfelf; ann tt)ere~ 

. fo~e gjutJgment toas giben tiJat tlJe ,Ita bla~ gOOD. 

Harwood f5 Binks everfUi Hilliard, f5 C. 

Notice B~ an ggrrement bettlJren tf]e l1Haintift$$ anb tlJe ~e~ 
where 1tis · tlato~ of tlJe l0efenbant, a ,aree! of JL,anbS wa,.. to 
~greed .t9 be be foli) fo~ 400 1. but if It bill not atiCt to fo mud}, tlJen 
;;:uYib~tfug, tIler tObenantei) WitlJ eaelJ otl}et to rtpsl? p~opo~tionabll? to 
pleaded. tlJt abatement; anll tlJt ~efenbant'~ ~.£tlato~ eObenantell 

fo~ l)imfelf anb bi~ <f~ecuto:~ to pal? lJi~ ~~opo~tion to 
tue flalntiff~, fo a~ tlJe flattltiff~ gate !Jim ~otice in 
~lrtting of tlJe faill ~ale bp tlJe ~pace of un ~al?~, but 
botb not fal?, tlJat fud) ~otice was to bt giben to lJiS ct~~ 
tcuto~~ o~ gilminiarato~~. 

'2Lnll now tlJe 1Plaint[tf~ aberreb, atbat tl)er gabe ~ottct 
aeeo:llinglp to tlJe Jeefrnllant \nbo t11El~ <f~e,uto~, anb tlJt 
')5lcadJ atItgncll \Ua~) atbat be batb not paib, &c. 

flClJc ~rftnbant btmanb~ SlDl?ct of tlJe ~nbenttlre, bJlJere~ 
in \Ua" a dlariancc betwren tlJe 4i:obenant (tlllJtclJ tua~ 
fo~ ~oticc to be giben to tl)e ~e1lato~) anll tlJts ~e'lara$ 
tion ( br tlllJiclJ ~oti,e i~ ab~treb to be giben to tl)e ff~ecu$ 
tD~); anll fo~ tbis Beafon lJt bcmurrell. 

gnb ~erjeant Dolben~ me,o~bcr of London, argueb fo~ 
I)im, ~lJat tlJt~ \t1a~ in tlJe Jaature of a <ltonbitlotl ~~ece~ 
bent, anll thcrtfo~e tlJer ougl)t to babe giben tbe 'Qttftato~ 
~ottce, \l:JbiclJ a"o~llin« to tUt agreement ouglJt alfo to . 
lJabt been perronal; \tlbtelJ not being bone, but oull? Jao~ 
tice giben to lJi~ <Il:Jeeutol~ bill malie a material anb fatal 
~iffetence bet\tlren tlJe cJtobenant anb tbts ~edaratiotT. 
14 H. 6. I. I H. 6. 9. 

anb tbat in tlJi~ <ltafe tlJere \tHl~ no <!tobenant br tlJe ~e, 
llato: at aU, fo~ aU agrre to pal? tbett ~~opo~tion~, anb 
tbe Gteaato~ OJoulb pal? biS ~art, blbtcb is not a <cobcnant. 

Barrel, ~erjeatlt on tlJe otfJet ~ille~ faib, ~bat tIJe <f~ecu~ 
tel notlJ rep~efent tIle l&erfon of tbe ~e{fato~; anb that 
tbou{'(lJ tlJi~ 4!:obenant bla~ to ,gibe Jaotin~ to tlJe (ttftato~, 
'Pet if tbe ~£claration lJatJ bren of a ([obenant to gibe ~os 
tiee to lJim, lJi~ ct~tcuto:~ anb allmintllrato~s~ &c. it iJail 
bn;n no material [larianct fo a~ to p~ejttllice tlJe acttou of 
t!Je 101aintiff, beeauee 'tt~ no mo~e tl}all wlJat tlJt JLa\1l 
tmpl1e~t PI. Com. 192. 

3 ann 
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aun upon tlJe rita: ~pcnln~ tlJi~ ~attet tbrSl (]L:ernt, tlje 
4tl:)tef ~u[fice ann ~uQ;ict Atkins encltntil, ~lJat tlJe ~d. 
tice ouglJt to be 10erfonal, anil tbat tl}e ~artance \tla~ uta:: 
ttrial: 113ut aftet\tlatil~ in Hillary qrerm folloming mutata 
opinione, tlJt \l1lJole Cltourt agreeil tt to I1r otiJermifc, be:: 
cauCe t!Je <itobenant runSl in jJnttrclt anb <tlJarge, anil fo 
tlJe (f~ecutoJ i~ bounta to pap; anI) tl)erefo~e 'tt~ nc,e[ar~ 
tlJat lJe fboulb babe ~otice, anil tlJaf tbete. \rIa~ no mate:: 
rial ~iftettnce betmren tlJe 'getlaration ann tbe ([oufnant. 
ani) ~allh\ tltlJat tbe (te1l:atoJ being a 10artl! to tl)t i')eei); Antea, 
lJiSl agrrement to pat' amount~ to a ([obenant, tlJouQ;!J tlJe 
fOJmal mO~i)Sl of Cltobenant, <I5~ant, &c. utre \tlanting. 

15ut tlJen ~erjeant Dolben percetblng tlJe IDpiniotl of 
tlJe <!tourt., lnallell, tlJat tbe "gec(aration \tla~ nauglJt, fo~ 
anotlJer JReaCotl. viz., ~lJep bail not ileclartil, tOat t{Ji£S ~o:: 
ttce b.1a~ «iben in mriting, \UIJtclJ if$ t~p~eal' agreeil tn 
tI;Je <tobenant; to mlJiclJ it \Ua~ anftlleren., tIlat tue iI'efen1: 
bant lJabtng pleai)ei) tlJat iJe gabe ~ottce fecundum formam 
& effectum Condition is, it tua~ mell enougb. 

15ut lJe fain., tbat moulil not lJelp tUe mattt of ~ub· Dyer 243,b~ 
flance, ani) citcn a <tare Ull)ete an gerton of }0rbt \Ua£S 
ll:ougbt fo~ tbe l0trfo~manct of an gwarn, fo a~ tl)e fame 
was ntliberen in mriting, &c. ~lJe Wefenilant pleancn Non 
deliberavit in fcriptis, &c. ~lJt 10laintHf teplieta anil ftt f01tIJ 
tlJe Qtuari) in mriting, but bin not birrctIl' snfmer tlJt 
plea of beltbettng it in mtrtting, onll' br UlCtl' of grgtt~ 
ment; ani) upon Wemurrer, tljere omnes Jufiiciarii contra 
Querentem; anti fo tl1ep were itt tlJiz Cltafc, tUat tbe ~otict 
mutt bt pleaileil in mritin~, ann tlJat fecundum formam Con~ 
ditionis tuati not gooi): ann Co 1ungntent 1.Ua~ giben fOJ 
tl)e ~efeni)ant. 

Frofdick 'VerJu.! Sterling. 

T· ~<f 19laintiff alone blougbt an actIon Ott tIle ([aft Baioh and 
agalnft ti}e Je'efennant, anti ftt~ fo~tl), ~lJat be snb Felne ":here 

Itil'll mife in ber migl)t tuere reiCei) of a ~e[uagt, 15ake~ ~fh~t~Chon, 
t.} ~ . 1 I S not 
Jjoure anb Qtole::rarn, &c. ann tbat tlJe ~efennant J)ai) e:: difcharged 
rtctei) two ~oufe~ of ~ffice fo neat tl)e faItl 15afte::tJoufe., fl.1aII fur- J 

tlJnt t!Je maU~ tl}ereof became fQunn~oUSl, anll tbe letr fo vhve to h{tr, 
un\tl~ole'ome, tlJat be loft iJi~ €utlom; anll tlJat t{Je Wt~ ~o~h;~iri 
fennant ball ilig{tcn a ~it fo ntar tlJe faiil <[ole~l'arll tt)at . 
tlJe mtaUfJ tl)ereof \1l~tt tn ~angtr of fa~ing; attn tlJat be 
l)an built anotber maU ~o neat tlJ~ fain ~z[uage, tbat 
be {Jan lloppell an oln l!.,tgl)t .. tberelll: [Ipon ~ot:gulltJ! 
111£an~n, tlJere \Va~ a dlerntrt fo~ t!Je 10laintiff~ _ 
1:' ann 
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gnll ltO'" ~erjeant George Strode tltobell in arreif of 
~Ubttment; fo~ tlJat tije alife fl)oultJ Jjabe been joiner. tn 
ttJt~ action., fJ~ wt£re rue mal' ntaintsin an action fo~' a 
Tort none tn tbe 1Life~timt of JJer $u~ban1), if tbe farbine, 
anll robere fije mar fl1fo retober ~alltage~, tn fU'iJ ~aft~ 
rue lUUtt join; ann it bat!) been anjuilgeil, tlJat liJe ougUr 
to jotn mitt) ijer $u~bantJ fo~ nopping a mal' upon ijev 
l1autJ. Cro. Car. 4 I8• 

I Roll. Abr. ~O aHo fo~ cuttin~ bown ~ree~ 011 tfje 9Iotnturc of tte 
343. pI. I. [([Hfe, nHlbe to Ijer lJl? a fo~rner $u~bani), bp lReafon 
~oE~' 4~' IrS. \lJ~Jtreof tIle p~efe"t t9u£)banlllott tbe l1oppitl~~, tbtl? b,otg 
Cro. E1.461.jOtnell; fo~ tJjougb tile [[trong UJag ilone to IJt~ folldTtotl, 

ani) bt tntglJt babt reltofei.l, ret becaufe tlJere \!la~ aIfo a 
tlr{tnng ilont to tlJt ~nlJeritat1Ce, tuel' ouglJt botU to join. 
Cro. Car. 438. 

2 Ina. 650. ~o it Ijatt) been ailjungei), ~lJat t!Je'u~banb anll [[life 
in lRiglJt of tIle mife joi-nen in an action of Webt upon 

2 Cro. 20~, tiJC ~tatute of 2 E. 6. cap. 1 3. fo~ not fttt{ng out of ttl'tbe~, 
399. . antllJeltl gooil~ ann \\Jijete tbe mife curell a monni), botlJ 
9 E.4· 5'5· joincil ttl tije attion. 11 H. 4. 16. 46 E. 3: 3. 

'(!Ltc <[curt I)db~ t!rl)at mlJere tIle action (if not i.lir~ 
cljargetl) ruaU turbibe to tbe mifc, tlJel! ougl;t botb to 
join, wljitiJ if tlJrl' bail ilone IJcrc, it mouU. lJabt bren lJatll 
to babe maintainel.l tijtg gttton~ becaufe entire ~amag(~ 
are g;ibcn; anll fo~ loring tte ([ullom to bi~ 'I1aflecl)oufe, 
tlJt ~u$banil alone augut to babe b:OllglJt tlJe attion. $e 
tn <l1! b~ing an <fjtctment of tlJe YLanb~ of iJi~ [[life; but 
9lullgment \Ua~ tlat!til, till mObeil on tbe otgtr ~ti)e. 

Barker rverfus Warren. 

Juflifica- A~ grtiotl Uiafj b~ouglJt againff a <1tarrier, anb faib itt 
tion where London, fo~ loung of ®roil:o tlJere, \tll)ici} mere i:Jeliberti) 
'tis not 10- to bitn at Beverly in Yorkfhire to tt>iltliber at London. 
~~I;f: ;1/:he ttl)e Wefenllant pleatJ~, -([lJat ije \l1a~ robteil of tIJe faill 
Pla~e makes ~OOn~ at Lincoln, abfque hoc t{)at l)t loa tbem in London. 
the Pica QintJ tlJe plaintiff lletnurrtll. 
uaught. 

1. 1ro~ tbat mobter!, i~ no <Iercufe fo~ a Cltommon <tar= 
fier, fo t{Jat UJc ~lea i}) not gooil in ~llbtlance. 

2. ~iJt~ Ula~ rio local ~u{hfication) fo tlJat t!lc ~raberfe 
1Ua~ ill. 

')Out 
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)5Ut on tl)e otiJ£t ~illt it U'la~ faiD bp ~erjeant Hopkins; 
tl}at tlJe 10lta \tla~ goon, anll tl)at tiJe Wcfet1tJant miglJt 
firraberfe the lDlace: 1fo: in arrerpar~ fo~ tye 'Q'ralting of 
<l5ooi)$ in Coventry, tbe ~cffnDant pltallCll, tl}at tlJe ~lain~ 
tiff nil) beIibcr ttJe c150011~ to iJim at London to nchbtt at 
Dale, Dr ~ o~ce mlJcrcof be taoIt tiJtllt. at London, ann ileli::: 
berell t!J£tll at Dale acco~bingl1!:' abfque hoc tlJat fJe tooIi 
ttJem at Coventry, ani) lJelil gOO1)~ fo~ bp fJi~ l1)[ca be batij 
confcffetJ tbe 47l)clitwrl? ann tlJ~ '<!alilng tatil at one atime 
ani) ~lace ; ani) IJ£ couin not l)abc plcalleLl tlje weltb?tp at 
London, anil julhfr tIle ~abitlg at Coventry, becaufe t!Je 
~olIe[tOtl i~ confetfeil br tOe [irt]; Weltb~rl! at London, ann 
tiJtrefo~e tile 1ultification of ttJe ([aIling at Coventry gan 
bren inconfitlent. 24 H. 6. 5· 'lBut it iJall bren oti)crbJtfr, if 
tne ~'~flnilant ban juft;iftetJ~ bec3ute tbe ~laiiltiff gabe 
liitu tJje <1500h~ at London, br jfo~te wlJcrcof be froB tljent 
at London, abfque hoc tbat be toofl them at Coventry, fncaufe 
br fnell <!I5ift o~ ~dibtrp be migbt jufftfp tbe '<l1:aiiing anp 
\Uben~., a~ well as \llbere tlJe ~ehberp ma~ mallet 

2. ~iJat-tbe ~eclaratiotl11.la~ ill., fo~ tue agtreluent IDtt£S 
to beHber tge <l5oob~ at London, ani) tlJe 113~etlC;iJ 'rnii£!, ttlat 
iJe left tlJ{~lU at London, ann fo but gx~umcntatibt. Aiton 
pI. Red. 62. Hern'Z Pleadcr 76• Brownl. Plcadings 139. 

)But tbc ([ourt 'Were of flDptnton, tbat tlJe W£datntion 
1l1a~ goOl)., anil tlje }plea ma,S naugiJt in: ~ubffantC; but 
if it Uai) bren gool), tl:)e 'Q!raberfe notUlitiHlaniling l)atJ 2 era. 45, 
beett ill, becaufe tUe ]utlification \1la~ not local, tbou~lJ 372• 

9lutlice Scroggs \t1a~ of a (ontrar~ 1iDptnton: ~ni.l jjub~:; 
ment \Ua~ giben fo~ tiJe lSlatntift. 

Nota, ~:J)e ~Udntiff f)atJ ~n..,eCltH.~ Q;iben Or tile ~ourt to aI~ Vifne a1 .. 

t~r tblZ. Vifne ftout London to Middlcfex, bec~uf~ ~U t!J£ ~it:; ~;~e~2~?effit 
t1n~~ ttl London mete on a Saturday, ann bt~ ~mttncf~ U.Hl~ tatem. 
·8 Jew, anD \t10ul~ not apprar tbat War. 

Mendyke rverfi.u Stint. 

PmO!Jibttion UH1~ p~al?e1J to tl)z ~b2riff'~ <to,urt of Lon- Prohibition 
don: QIlJe ~uggraion \Ua~, ~i:)at tbc plaintiff loa~ t? the She­

fueil ttl tlja~ m:ourtitt all .action on t~Je crare, anb .ftt~ f~Jtn riffs ~dJr.e 
t~e ~~o,renln~S5 at lat{~{>, tbat tfJere b.1a.~ a <llertH~raf,nHtlft ~~[lrJ\u~r~~~ 
IHm there., nnn ,lberrell tlJat t!Je ([ontracr upoa tumdJ Ue.ment,comes 
\l1a~ fueD tbere revcrB. \Ua:~ 11la1)z in JvIiddlefex, anll fo tb£ too lat~'!i . .': 
([aure of gerton bill not arire \llittJin U)cir ~uri%t1ictt(Ht; 
ani) upon Wemurrer to tljc PJoi)ibitioll, ~crj£,flnt Pcmber-
ton argueb, 
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2InLl.229, I. '<!ClJat a ~~ofJibition botb lit to ant' ([ourt, a~ mell 
243, 601. ~empo~al a~ ~ptrttual., (ml.Jere tncb ([ourts ercren tJJcir 
rl~rBI~t~'15ounnS)fo: batb tlJofe ~utisniaions are uuitrb to tlJe:3jm:: 
Hob. ~o6: • petial <tromn ; it map be granteLJ to tl.Je WutdJp (Jtourt, if 

t!Jep boln 101ea of JLanns not l&arcel of tbe ~utdJr. 
2. ~lJouglJ tbe 'jurp I)abe i)ere founn tbat tl)e ~efen~ 

bant aifumpftt modo &. forma, ret fuclJ fin bing a,!.'i to ~imt 
anti ~Iace i55 not material ; no~ t,!.'i aur (ftloppd in a neUt 
ltttion lain in allotbtr <!tountp, to abet tlJat it ma,!.'i fo: tpe 
fame -m:lJing ! t~i£; true, botb ~tme anb ~Itlte map be mane 
material by 10leabtng, nub fo it uan breu in tlJis 4rafe, if 
tlJe jJurp gan founb tlJe ~lace p~edfelp, fa: it woulb babe 
been au <ftloppcl. 

t[lJt [terbitt tJJerefo~e i~ notI)in«, anb all tbep lJabe bone 
i.t Antea, i~ coram non Judice. 'Ql:l)e <!tafe of * Squibb a nn Hole lJe etteil 
~uibb alld a~ an autl}o~itp in ~oint, \tliJert it ma55 abjubgtb no fJl;~ 

ole. rcape in tbt ~fticer, to let a ~an at JLibcrtr, wbo hla,!.'i in 
ClCJecution upon a )Bonb fuen in an ~nferto~ ~ourt~ tlJe 
~onil not being mabt tuttlJin tbe ~uri~oiction tl)ereof. 

Ex parte ~ut Maynard, Dolben, Goodfellow snb Sympfon, ~erjeant,S, 
Def. contra. '(!CUer agrretJ, tl)at wlJere it appear~ bp tIle 191ain~ 

tift'~ JIAbel tUnt t{Je ~ourt bab no gjuri~tJittion, tlJete a 
~~olJibition lies at ant' ~ime; but if ll1lJat iSS in tbt ~e~ 
daratlon i55 lail) infra JurifdiCtionem, tbere tbe 10artp UlUft 
pleab extra JurifdiCtionenl; ann if tbep refute to aHotu tl)e 
~lea~ a 1D~obibttiou \lIiH Ite after ~entence. 

13ut bCfe i~ an action on tile <!taCe b~ougbt, of mbieD tl)e 
~bftift'~ ~ourt can {JoltJ ~lea~ anb hlbtclJ i55 laib to be in­
fra JurifdiCtionem, aub not benieb bp toe 191afntiff in f)i,!.'i 
~lea, anb tlJerefo~t now, after ([lerbict anb gjutlgmtnt, be 
COtue~ too late fo~ a 19~olJibitton ; antJ upon tlJi,!.'i ~iffe~ 
tence, ~~olJibitton,!.'i babe bren uruallp ettlJer granteb o~ 
benieb to tl)e ~piritual <!tOUtt~. 

~IlouglJ tlJe ~ourt batb not ([ognifanct of tlJe ~aure, ret 
tbe ~~ocretJing,!.'i are not coram non Judice; fOJ if it be al~ 
leb((eb to be \tlitlJiu tiJt 9lurt,!.'ibicrton, anb tlJe Wefenbant 
talt~ti no (f~ception to it, ann tlJen ~entcn,e i,!.'i gibena~ 
gaint't bim, lJe batb tIlcrebp abmitteb tlJt 1urt~tJittion. 

~tile 4~. by ~o \1lbere a ~an fueb fo~ a )l.,egacl! in tte 10:erogatiuc 
the Opinion ~ourt, 1Ul)tre tue mill tuas p~obetJ, ann ~entence giben, 
ot:~~le£b~' antJ an appeal to tlJe ,®elegate,!.'i, anb ~entence aftirmeil, 
~18~' • anb tben a 10~otJibttion granten (but mit{Jout ~otict) up~ 

on tlJe ~tatute of 23 H. 8. cap. 9· fa~ tbnt ttJe ~artit~ Iibrtt 
in anotl)€r ~ioceft; but tbe ~latntiff babing aUO\lJtb tlJt 
jjurif$i:Jtction tn aU tlJe fo~mer 10~OcfttJlng55) t{JouglJ fpc 
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lJtbitton ma,s grslltelJ, tI)e ~onrt \1Joulil not compel tIle 
10artl? to appcar ann pleall, but granteil a Cltonfultation. 
Cro. Car. 97. Smith vel/UJ tge <f~e,uto~~ of Pondrel. 

~tl Hillary-lerlU 1675, in B. R. bctb.1ren Spring and Vernon~ 
anil ttl Michaclmas 'Qterm in 22 Car. 2. B. R. Buxton'}l <tafe 
anb in Hillary'Ql:crm tlJe 22 & 23 Car. 2. ttl tbe fault ~ourt: 
bee'Wren Cox a1zd St. Albon10~olJibittonss were benici), after Mod. lk-, 
tl)e :3lurt~il!tttOU ailmlttcil br ~leatJtng. 8r. .I 

~lJe <1tbitf gJufttc£, Wyndham anll Atkyns, upon tlje rtrre 
argument encltnell tiJat a ~~olJibitioll ongUlt to be grsl1tetJ, 
bCtauft t!Je ailmtttance of tlje 10attr cannot gibz a 1nti~~ 
lItction bJ{Jete o~iginaUr tiJttz mass none; but afterU1aril~ 
tIJtr \)Jete aU of SIDpinion., t!Jat tbe ~~Obibition {boulb not 
go, but faiil, '{[:bru: tbe ~laintHf in tiJt ~llferto~ <ltoutt 
ougqt to !Jabe becn nonfuitell, if it appearcLl upon tbe 
(JJ;btl1Cncr, tl)at tl)e ~aufe of action bin arire extra Jurif­
di6tioncm. 

~1l fl)i$> Grafr, tgefe '<tl)ing~ were agrreil br tl)e <ltourt: 

1. fltljat if anp ~atter appearss in tlJt ~edaratioll, Sid. :'5 I .' 

\.1.ll}tdJ tbcwetb tijat t!1e <[sufr. of aerion bin not atife infra Vallghan 
Jurifdi6tionem, t~cre a ~~oiJibttton mal! be granteil at aUl! 4°5· 
(time. 

2. 1f t!Je (ubjca ~ntter in tbe ';lJ)tclaration be not p:o~ 
ptt fo~ t{Je 1ullgntent ann wetcrtuination of fuel) Cltourt, 
tiJere alro a 19~i)lJibttion mal? be granteil at anl! 'QL:ime. 

3. +]If tlJe WefcnbStlt, \nbo tntenocn to plealJ to tlJe ~u:; 
ti~llittiotl, i~ p~ebet1tei) bl? anl? artifice, a,:i br gibing a; 
tbo~t ~a1?., o~ bl? tiJt atto:ntes t'tfufing to pleaD 1t, &c. o~ 
if !Jiss ~lca be not acceptelJ o~ if,S ober~rulrll; in aU tf)eCe I Yen. 3H~ 
<!tafti5, a ~~olJibitto!1 ltltewife tutU lie at anI! ~ime~ - , 

gnil tUe ([!lief ~ulhce, anll Wyndham, 1utltce, mere of 
ID~intotT, tlJat after tlJe ~eftnlltnt ball allluitttb tlJe gjurif~ 
bictiotl br pleatJing to tlJe liction., tfpeciaUr if <llerilitt anlJ 
~uo~ment paf~., tlJe ~ourt will not eratuint tol)etlltt; tIle 
~aufe of gttiotl biLl arire out of tlJe ]utt~iltttion 0: not: 
7.5ut Atkyns ann Scroggs, ~utlice~~ faib t10tljtng to tbt~ {aft 
19oitlt, but tilat nUU11' ttrness an anbanfage gi.ben bl? tlJe 
).lAiUJ \Ua~ loti hl? coming: teo late, ann inftanccb tt;at a 
VifilC mat' be clJangetJ in ttiutc., but not if the 10attr come 
too late, fo ·if tIJe 'QCi1ne of tbe 10~onttre be lain abobe fir 
~tat~ frOUl tbe ~intz of t!Je action b~ougbt .. if nH~ $-ta~ 
tute of 'J1tntitatton~ be not pleailell) t!Jc WcfentJaut cannot 
talie aftcr\1HlrO£) atJbantage of it. 

N 11 m~el'z" 
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mlJereupou ft ~~obibitiou wa~ llenteil, ann ~utlgntent 
ma~ gitltn fo~ tlJe 'Defenlla!!t. 

Birch ruerfus Wilfon. 

~Iea, tho' I~ an gctiou on tlje ([afe, tlJe ~Iailltiff bccI£lre-b tD~t 
It amount ,i}e tua~ feifei) of a ~£ffuage anlJ feb€ral J1anD~ ttl 
iff~egeifYtl tue ~artO) of Dale, anil tbat fJe nnlJ aU tl)ofe ml)ofe <lf1fate 
doth'dif- be garb, Ijabe ufen to babe iliigf)t of ~ommon, fo~ aU. 
c10fe Matter ([omm,onable <!Cattle ll,.,ebant anil ([oucbant upon tl}e ~~es 
fi~ La~ ihe-lllniffe~, in a certain ~eal)OU1 t1.)trt, callelJ Darpmore Mca­
~o~sb~t de~ dow, anll in a (ertain ~la,e callel» Cannock Wood. ~f)at 
murred ttc ~cfenilant Pr~mi{forum no~ ignarus, bail ellclofel) tJJe 
unto. faiil 'lace~ in \UlJidJ t!Je plaintiff ban 1'tig!Jt of ~om1non, 

ann ltftebJife put in lJifl ~attle, afj $o~re~, ([om~, ~og~, 
(\j)eefr, &c. fo tijat fJe coulil not in tam amplo & beneficiali 
modo eujor tIle fanle. 

m:be iJ)efennant a~ to t!Je gfnclofurc, anil putting in 
of lJi~ ~og~ ann (Jf;eefc., pleailen ~ot <l3uiltp! :!nn a~ to 
tije 18cftnuc, arlJat tile )l.,o~il Paget ttla~ feifel» of a Sl@ef:; 
fuage, 300 g'te~ of )L,anlJ., 4{) a're~ of ~eailo\t1., anil 100 

g'rc~ of ~aaure, anil Uftetnife of Darpmore 'Meadow anll 
Cannock \Vood, anlJ being fo feifeil, ilti) bp $reil of 15arll 

gain anll ~,ale enrolleb, tn <Jtonfiileration of 2000 1. conbel? 
tl)e faitJ ~efi"uage, 3 00 gcre~ of )LanlJ, 40 g're~ of ~ta~ 
bo\t1, anll I 00 gtre~ of ~afturt, to tl)e ~efcni)ant ann bi~ 
~tin)., ani) bp flJe fame Wreil iltlJ grant unto !Jim aU 
mar~., <itommon}j, ani) <fmolumcnt£s mlJatfoeber to tlJe 
faib g@etTuage ann 10:emifi'c}j belonging, o~ tljere\uitf]al 
ufen., o"upien o~ cnjopctJ, o~ taften a£i 19art, JParcel 0.J 
~ember "tfJereof, virtute cujus tue ~eftnnant bccame feifet) 
of tbe ~~emt[t~; anlJ tlJat tl)e fame mere leaeelJ anlJ lJ£::: 
mifcn fo~ ll?car~ br tlje failJ J1o~lJ Paget, anlJ aU tbofe \l1lJofe 
~(fa.te lJe iJail a tempore cujus contrarii memoria hominum non 
exifiit; ann ti]st tlJe ~cnant~ o~ gr)ccupier~ tf)ereof a tem­
pore cujus, &c. nfeb to trtbe ([Olunlon in Darpmore Meadow 
anb Cannock Wood, fo~ aU comlllonable ~atde JLebant ani) 
CltouCl}ant upon tijc ~~em1[c£S., ani) ufeil to put in tf)eir 
<!tattlt into tJje fail) ~lac€~, in 1l.1lJicl], &c. virtute cujus tlJt 
Wefenllant babing might, bin put tn iJit' faill -€attit into 
tbe faill ~lacc~ to talie ~otUmOll tlJert, anb aberrei), ~iJat 
tIJetc wa~ ~Olnmon Cufftcient botb fo~ tlJe ~latntitf ann 
IJintfeIf. ' 

aro tl}i~ ~lea tl)c ~Iaintfff belltUrrci). 
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~bt~ ~afe tua~ argutn bp ~erjeant Pemberton fOt ti)c 
~Iaintiff, ann bl? ~erjeant Wefion fo~ tl)e jE)efentltint '; untl 
fo~ tIle 101atntiff it \tla~ fain, ~bat it \nail no go ji) ~lea Ex pane 
but ratlJer a ,®efigu to iutronuce a new [[till? of ~ontluon: Quer. 

atlJe meafons offeren tlllJl? tlJe 101ea \tla~ not goon, were, 

I. ~bat tl)e tlgefennant couln not p~efcribt, bees ufe of tlJe era. Car. 
mutt}? of t0offeffion; fo~ tbe "Lo~tl Paget l)an tfJc l1)~em~ffcf5 419, 
tn ann to ttllJtclJ, &c. ann tlJerefo~e l)e bati) p~tfcriben br a 
collateral ~atter, viz. br aUellglng tf)af tUe lLano h1a~ 
ufuaUr let to ~enant~ fo~ Fear~, but notlJ not fal? \tlbc:: 
tlJrr tlJer mere ~enauts bp ~opp of ctourt::1!ioU, o~ not; 
neitlJer ilotb be m,die out an}? ~ide tn tlJem. 
~u tomt Gtafe~ \l1lJere a g@an lp not p~ibr to tue ~ttlt\ 

lJe 1nap fal? gem-raUl?, tbat tJ)e ®\l)ner~ anil flDc(;upier~ 
ufell to bo rua, a 'fiLlJin~, &c. ann tt)t~ [[lal? of 101eaO!l1g 
mal? be goon; but lJere tf}e ~tfenilant tlattntn~ unllrt 
tlJem, oug!Jt to ret fo:ttJ tlJeir ~ltle, 0: elee be can l)abe no 
mt«lJt to tl}e ~ommon. . 

2. 15r tbi~ 101ea l,Je intenllen tIlat dJe )L,o~tJ Paget {Jan 
mane a ~e\U $~ant of tUi~ ~ommon; fo~ ~e {HZ fOttl], 
atlJat be granten tlJe ~~emi1Te~, ani) aU ~Olnnu:m£) nfel} 
tuitb tlJe fame, ani) fo bJouln tntitle ljimfelf to a :mt{~~;t of 
€ommon in tUofc two ~lace"., a~ if <lI:om:tnon,!Jan bren e~:: 
p~ear granten to l.Jim tlJete~ \t1lJidJ if it IbOUUl, 'ti~ ~:1ut 
grgumentatibt, ann no ntrett 'llffirmanc:e ;.~f a (JOtant~ 
upon \tllJicb tlJe ~laintiff mtglJt lJabe repUeil non concealt, 
fo: no jiffut can be joinrn upon it. 

3. ~e ouglJt to babe tet fo:tlJ, ~iJat tIle ~cnant~ 18.\11, 
fuU~ enjorei) tlJt ~ommon tlJere 5 but be lar~ onll? an [lfagt 
to babt ctommon., tulJtclJ mal? be tortious. 

4. ~e notlJ not far .. ¢lJat tlJert i~ futricient ([emmon fo~ 
aU tl.Je 4tommoner~, but oulp fo~ tJ)e l2'latntiff ann lJilU~ 
felf! '<!ti~ trut, tlJe f11)\tlnrr of tlJe ~oil map frel) mttb bi~ 
~enant, \1.1lJo i}atlJ a migbt of <tolUntOn, but I}e cannot nt~ 
rogate from tbe ftrft~ br tlrttglltning tbe <ltomm.on bp fl res 
,onn <If)~ant, ann fo leabe not ~uffitient fOI tile ~et1ant. 

5. (tllt~ 101ea: amount~ to tbe <15eneral ~[ue .. ann tlJe ero. Car. 
~laintitf batb fpcctaUl' affignell tlJat fo~ a ([auee of ~e~ I~7' 
murrer ; fo~ tlJ~ t01ainttff raitlJ, ~lJat tbe wefentHlttt, \llitlJ~ 
out anp ~ttle, put in bi~ ~attle~ br rol)tclJ tlJe ~IRtntift 
bab not rulftcicnt \tommon; ann tue ~efennant pleang be 
put in bi~ €attle rtgl)tfuUl?, ani) tlJe ~laintift bab C[onv 
mon enougl}, \.tllJtdJ if it figntfr alll? 'Qt:!Jtug j m,uft nmount 
to ~ot cJl)utltp. 

Nnz :Wut 
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Ex parte 15ut on tlJe otlJet ~ibe, tlJe faft ~bjecttotl ma S enbea~ 
Def. boureb to be anftuettb uttl, becaufe if tbat iJolb, t?ct if tlJt 

101ea be uebet fo gooll in ~ubllance, t!Je 101aintitf moulll 
babe ~ubgment. 
~t \Da~ agreell tlJat tlJi~ )plea botlJ aluount to a <l5eneral 

jJllue, anll no mo~e, but tlJat ebetp 191ta tlJat llotlJ fo, 1~ 
not tlJetefo~e bab; fO~ if it otlJetwife contain reafonable 
~attet of lLam, \tllJid) i~ put upon tlJe <tourt fo~ tlJei~ 
1u1lgment, ratlJer tlJan refettell to t!Je ~urp, tbere is no 
4I:aufe of '®emutter; fo~ it i~ tlJe fame ~!Jing to lJabt tlJt 
:!eoubt o~ ~uelhotl in lLaw befo~e tbe gjullge~ in ~lta~ 
bing, a~ to !Jabe it befo~e t!Jern upon a ~pecial [terlltct. 

1n 2 R. 2. 18. a 1littatner ma,:i plealleil fpeciaUl? bl? an 
1llltuinifttat01, bJlJlcb is no mo~e tlJan Plene Adminifiravit, 
'Ptt no 'Bemutter; but tlJe lBooll rattiJ, tlJat t~e <tourt 
ougiJt to he mobeo. 

2. 'C!i:lJt 101ea i,:i gooil a~ to tbe ~atter of it; fo~ t!Je ~e~ 
fenllant claim,:i tbe !tune ~ommOll til? IJt~ <I5~ant, mljidJ 
uall been uftD qrimt immemo~iaf, anll aUellge,:i it to bt of 
aU ([otnmon ufell tuitlJ tIle ~~tmttrt~, anll tfJi,:i 1l.Hl~ a 
~ommon fo ufell. 

1" Qitefpaf~, (tlJe ~tfenbant jullifieb tlJat Godfrey \Ua~ 
fcifl~i) in lFre of a ~ourr, anll of 20 'acre~ of JL,auil, anti 
tUat be ani) aU tl)ofe, &c. lJat» ~ommotl tn tbe tBlsce tubtre,. 
&c. to tl)e faill ~e[uagc belongin~; anil tbat be malle a 
1feoffment to Bradiliaw of tbt fame, \tlbo maile a JLeafe 
tbereof to ttJe 1E>efenbant, mitlJ all 10~outs ant» ((ommo:: 
bttie~ tbereunto belonging, veloccupat' vel ufitat' cum pr.r­
diCto Meifuagio: ~t 'Wa~ SiljuilgCil, tIlat tlJougf) tlJc QI:om~ 
mon tDa~ gone anil ettintt in tue ~anll,:i of tlJe 1feoffo~, bl? 
tlJe [tntt)! of tbe ~o1Tetriotl, ret tlJoft mO~il).l tutre a gooll 
<3~ant of a ~e\ll €ommon fo~ tlJe 'C!i:ime granten in tbe 
lLeafe, anll tOat it 1tla).1 quaG 8 ([ommOtt tn tlJe $anil~ of 
Godfrey tIlt :jf'eoffot. Cra. Eliz. 570. Godfrey verfus Eyre. 

anll tlJougb it batlJ been objecteb, ~lJat tlJi~ ~lea if$ not 
fo~maUl! pleailell, becaufe it ougbt to babe bren lIirect in 
aUtbging a $~ant; \nlJerea~ it \t1a~ onll? arguntentatibe, 
anb b~ouglJt in bl? a ~iilt~imlinb: 'e faill, qrlJat a,:i bail a~ 
it \tla~, 'ti~ lJ~amn bl' tl)at ~etjeant mbo arguell againft 
lJim, anll tuba ilib betl? \\leU linow, tbat tlJt abetment of 
~uffic1enCl? of ([ommon was neelllef~. 

Curia. ~lJe ([ourt were aU of ®pinioll, ~lJat tlJou(tIJ' tile 1&lea 
bit» amount to tue general 1ffue, pet fo~ tbat mearon 
alont t!)e ~laintiff uail no ([aure of ~emurtet; fti~ tbt 
~tfenbant mal? \\teU tJirclofe t!le ~atter of ~aU1 in )plca~ 

) bing, 
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~leat;ing, m}JlclJ i~ a mucg 'beaper [[lar t!Jan to lJabe a 2 Yen. 29')· 

~pecial <llerlJirt, anll tlJat tbi$ i~ on tlJt fame ilteafon of 
gibing ~olour; but if tlJe ~atter bp wlJtdJ tl)c 'Oden:: 
lJant juftiftc~ be aU ~attet of :jf&ct, ani) p~opcr fo~ ttJe 
'(!C:rial of a jJUfl!, dJcn tbe ~efennant ouglJt to pleai.l tl)e 
<15eneral ~tTue. 

'1{nb a~ to tlJe £@atter of tl)e ~lea .. tbt «bier jluffice 
anb Windham :Jjuttice beln it to be ~oo'O ; -fo~ tiJe <ltomlnon 
\tlbtclJ \l)a~ pleallell \Ua~ a ctommotl br <lD~ant~ anll not 
argutuentatibell? plea'Oeb s fo~ if tl)e Wefenbant l)a '0 plea~ 
bel) an e~p~e'~ C5~ant of <lI:ommon in tlJofe tUlO ~lact~., 
ani) tl}~ 191ainttff iJab btmanl.letl ~~tr of tlje Wrell, It 
\lloulb babe apptareb tiJat tlJere tuas no fuel} ~rei), ann 
tlJis lJail bren a goob <lI:aufe of ~enturrer. 
~f tbi~ 10~ea ftJouIil not be gOOil, it woulb be berr ttlif:: 

clJtebou~ to tl}e ~efenbant; fo~ tbere being a perpetual 
dlnitr, a~ to tbt :jfrreljol'O tlJere can be no 10~ef'riptiotl to 
tbe <tommon; but tlJere being a conllant <fnjorment ttJerc:: 
of bl? t!Je 'Qt~nant$, anll fo a pe~pe~ual dlfage anil a ~:ant 
mane referrttrg to tIl at meage, 'tl~ weU enougb : anll finer, 
\UJ)iltl tJlt )L.anbS;1 were 1n 10offeffion of tbe ~o:b, tbe ([om:: 
moner~ coulil not cotnplain of a ~urCl}arge; \lll)p monti) 
tbe1!, if lJe grant tf)e 19~emi1Te~, tlJe C5~atltre betntt in 
Loco, &c. 

9ln tbe Qtafe of tbt ll\tng~ a <lD~ant of tot & talia Liberta- 9 Co. 2": 
tes & Privilegia quot & qualia t~t abbot late1r bail, Ula~ teln Abbot ~e 
goon bl! fuciJ general [[lo~ilS: ~tre tbe lLo~ll Paget gratlteb StrataJIIlar­
to tljt wrfennant tlJat l.UlJtcf) tJje lLe1Tre~ !Jail befo~e~ viz. cella. 
~I}at ftommon WlJicb tfje ~enant)j ban ~ime out of 
fJ@inil; anb it cannot be conceibeb, but tbat tlJe titenant~ 
ban a 1liigtJt; fo~ a~ a Tort cannot be p~erume'O to be 
from ~tme immemolial, fo nettl)er ruall it bt intenbell 
tl}at tl}e )L.otb gabe cnll! a ~t,ence, ani) permitteb l)t~ atcs 

nant~ to eujol! tlJts;; «ommon. 

15ut +]lutltce Atkins iua~ of g)piniot!, tl)at tlJe ~I:a \lHt~ 
not goob ; be {aill, be ftnt\tJ not br wlJat Jaatut to caU tbt~ 
Cltommon, fo~ it was no mOJe tlJan a ~etmillion from ti)e 
)l.,o~b, tIJat tIJe arena!lt~ mtgtJt put tljetr ~~ttle into .Il(~ 
jfrre}Jolb, o~ a <ltonntbance at tbem fOl fo bOlng; ani) tf tt 
be talirn a~ a new <!5~ant, tlJen notiJtng can pafg but tue 
~urplu~; fo: tUe llo~b cannot 'OcroQ;ate from lJl~ fo~mer 
<I5~ant, ann tIle new <!5~antre (baH not put in an cqual 
~:opo~tion \tiiti} lJim wlJo batlJ tlJe ~~cfcription ~ fo~ if 
lJe mar, tIJcn fuel) 10~efcriptiotl \Uoul'O be qnHt i:Je~ 

ftroreb 
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itropen bl! rue!) puifne ([):ant; fo~ a~ tUe 1Lo~lI migbt grant 
to one, fo ~e ml~tt to ·~\tlent1?, ani) tUen tIJere woulil not 
be (ufficicnt ([olllmon left fo~ lJim, tul)o p~ereribe~ to tile 
lRigbt! ~o tbat be conceibell tbat tbe '®efenilant Ijan no 
lRigbt Of ([otumon, o~ if be iJail aup, it tuoulil not be ttn 
after tbe migiJt of tbe ,latnttff ma)l ferbell ; anll IJt fsib, 
tlJnt dleagt (baU not intenll a illtgl)t, but it luap be an <fbi:: 
lienee of it upon a ~rlal. 

lBut if tlJere bab bren an [tCage, 'ti~ now loll bp tbe 
[lntt1:1 of tlJe ~o[e1fion, anb tbaU not be ttbibtil bp tiJe 
nem <l5~ant, liIte tl)e (£afe of Maffam and Hunter; tlJtrt \Ua~ 

Yelv. 189. a ([oP1!lJolllrr of a 9@etruage anb t\tlO aere~ tn :ffre, mbtclJ 
tbe 1Lo~b after\l1Srllf;S granteil anb eonfirrnell to btm in jfre 
eUln Pertinentiis, it \Ua~ ailjullgeb tlJat tbouglJ tUe ~enant 
bp [tfage iJab a lRtgl)t to l)abt <!Common in tlJe 1Loln'~ 
mafte, pet bp tlJt~ nem (jj)lant anb <tonffrmation tlJat 
might \l)a~ gone (tlJt ctopplJolil betng t!Jerebr e~ttngui(beb); 
fOl iue QIommon being b1? [leage anb nom loft, tlJefe mO~1:If$ 
cum Pertinentiis tn tue new ([)~"nt tuiU not rcblbt It. 

lI3ut nonl1itbftanbing, jiubgment bp tlJe ~ptnion of t~e 
ot~t~ ti)lfe ~uftt,e~, \Ua~ giben fo~ tlJe ~tfenbautt 

Week's Caft. 

A ~~.obibitton \ra~ p~~t'rb to tl}e ctcclefiallieal €ourt at 
Brlnol; tbe ~uggtftion \tla~, ~lJat be wa~ e~,ommu~ 

nieatell fOl tefufin~ to &n[\Utr upon £DatlJ ta a Q£latter b1! 
\lllJlclJ be mtutt a"ufe lJtmftif, viz. to be a [[tttnee~ agatntt 
anotber; tijat be bimfrlf UJa~ tt~trrllt fuclJ a ~ar, anti 
Catu tl)e ot!Jer at a <lConb~ntitle, tviJicl) tf l)e confetreb, tlJcp 
woullllJabe reco~ben ~ts ([onfetrtotl of being p~efent at a 
S]@rettng, anll fo ljabe In.on~i)en agatnft lJim. 

~bt ctourt granteb a 1&~o1Jtbitiou, but oli)£ren lJim to 
appear in tbe <il:cdeftafttcal «ourt, to be e~atuinen a~ to 
tIJe ot~tr ferron~ being tl)ere. 

\ 

I Anonymus~ 
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AnonYlnus. 

'A ~an wins 100 1. of auotiJet at ~lfl~; tIJe minnet Gaming not 
o\Ucb Sharp 100 1. \l.l~o btmanbelll)t}l ~ebt: arlJe min~ within the 

net b~ouglJt iJtm to tge otJJer~ of \lJiJom be won tlJe ~o~ ~ht~~ethe 
ncr at 101a1', lllbo achnoitlleilgeil tIle '®ebtJ anb gabe Sharp Security is 
a JDOnb fo~ tlje ~a1?men.t of tlJe I?O 1. mbo not being p~ibl! giv~n to a.­
to tbe Sl@atte~., o~ futoruung t!Jat It W8£l won at ~ial', ac~ Thud PeI~ 
ceptetl tiJe faiillBonil" ani) fo~ ~efault of ~apmcnt put;.sfon. 
it in ~utt; tlJe ~bh!l{)~ pleai)~ tlJe ~tatute of (J5aullng. 

tlJ:lJc fli~intiff, in ~i~ mepUcation tlifclof~tlJ tlJe ~attet 
afotefttttJ anti fatt}J, ~lJat be bail a juff Webt bue ann ow:: / 
ing to iJim ftom tU€ mtnnCl\ anti tl)at be \1.Hl~ not p~i1Jl! 
to tIle ~onte~ being won at ibial', &c. ani) tlJat be accepteD 
of tlW faill1J3onb G~ a ~ec1f~itl? fo~ i)ifJ }0ebt; ani) tl)e ~e:: 
feni)ant i)emuttctJ. 

anb tlJe <U:outt \JDcre all of ~piniolTj tlJtlt tbi~ <lrafe \t1a~ Hill and 
not witlJtn tile ~tatutc, tlJt 'Iatnttif not IinO\llin~ of Pheafant, 
tbe ~lal?; ann tbouglJ it be, pleatJeil runt tHe 150nil b:lafj Antea. 
talien pro Securitatc, ~nlb not fD~ ~&ti~factton of a juft ~ebt, 
it \.~a~ beli) b)eil eucwgir" hlfie tl;Je <l!afe of Warns anll Ellis, 
Yelv. 47. Warns om ell Alder 1001. upon an ufUtiou~ <U:ontract, 
ann Alder Dwell tlJe ~lainti~ Ellis 100 L fo~ wl}idJ tlJtl' \)Jete 
votIl bouni); anb in an aerton of ~ebt b~ougllt upon tlJi£j 
15ono, Warns plta'O~ tl,Je ~tatute of dlfutl! between lJim 
anb Alder; ani) Ellis teplteb as tlJe ~laintiff bere; ann 
upon it ~etnu~rer it tuafJ atJjullgeb fot tbe l&laintiff 
bl! tlnre 'j]U()gc~, becaufe tf)e ~latntdt ban a teal ~ebt 
oWing bim, ani) \t1(1" not Plibl! to tbe <11fufr: 'anb upon 
tbi" <!tafe tlJt <ltourt rc:lici), ani) faib, tbe menfon of it go:: 
llertleb tlJt~ ~aft at tile )J5ar; wlJereupon ~Ui)gntent \tlJfJ 
giben fo~ tlJt ~latntiff. 

Tiffard rverJus Warcup. 

I, Ndebitatus Aifumpfit fo~ 75 0 1. {aib out bV tlJe ~Iatntift fo~ 
tlJe [tfe of t~e ~tfeni)ant: dlpOll Non afIumpfit pleaoci) .. 

ti)~te \\Hl~ a QIrial at tbe lSat; ani) tIle cfbrtJencc ma~, ~uat 
tlje jIDefenbant anb anotlJer, no\U neteafe~, farmen t{Je Qf,> 
eire; tbat tbe geoncl? \lla~ laib out bp tbe ,laintiff 011 
tlJt )Behalf of tl)e 7.gefentJant ann lli~ 10attnet:; ann tlJat 
rut Wefeni)!1tlt p~omifti.l to repaF tl)f ~onel' out of tlJe 
rira ~~offtf& be te~ettlei). 

an!) 
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l(nll bl? tlJe ~ptllion of tlJe \1.l~ole <tourt tbi~ ~t'ttiolt 
\1JouHl not lir. . 

I. ~IDO 1Partner~ being cotlcernen, tf;e ~fctiotl cannot be 
b~ouglJt agninft one alone; lJe ou~lJt in tlJi~ ([afe to {1811e 
ret out tlJe weatiJ of ttJe otiJer: 16ut if ~ungment be Utti) 
a~alna one, tlje <lfJoon~ in ~artnertbip map be cafien in 
cf,recution. 

I ero 2~9. 2. 'Qti)e ~zomife bere \.nag not to pal? tl)e g{9onep abfo:: 
Hob. 180. lutf1il?, but fub modo; fo tijat the (]1;btlleu,e nin not tnain" 
~o;: Rep. tain tlJe attion, anil tl)e }Dlaintitf 'Wa~ nontuiten. 

Nichols ruerfus Ramfel. 

Rele:tfe of TmefPar~ bone 24 Martii 26 Car. 2. ufque 26 Aug. 2. 

all Demands 28 Car. diveriis dicbus & vicibus, &c. 
Ufq; 26 Apr. ~be Wefenilant plrabeiJ, a:n.Hlt on tbe 24th ~al? of April, 
~e~o:h~tda- in rije 26th 1Pea.r of lliing Charles the Second, be palo tue 
Day is not ~la:inttti 6 d. wi)tclJ tie teceiben in fuO ~att.sfactionof aU 
releafed. ~rerp~tre~ ufque ad tbe fail) 24th ~ar of April, abique hoc 

tbat 1)£ U1C:!% guilt!' ad aliquod aliud tempus pr~ter pr~diaum 
24 ADrilis an no 26 Car. 2. aut aliquo tempore pofiea, but leabctb 
out hll~ 24th 79ap of April; ani) fo~ tI.Hlt laenfon toe 191ain~ 
tiff i)t:murrclJ, beellufe tlJe ~efennant I)an not anftucrelJ 
tiJat ~ar ; fo~ tbe [[lo~il ufque e~tlune~ it. 

Owen so. ~o \tllJere jElebt \1Ja~ b~ougbt upon a l130ttn naun 9 Julii, 
2 Rot Abr. tIle Wefenilant preaneb a )RetraCe of aU action%, &c. toe fame 
5

2
r. War ufque dienl dati ejufdcm fcripti, tlJe lOonn UH1.£j not btf-

'lJar({~ tJ, bec;flufe tlJe 1Sdeafe c~'lui.le.t.1 tbe 9th JE;ap, on 
1lI1)ic;iJ it l.Ua~ maile. 

:l5ttt ~erjeant Wefion contra. at{JonglJ gctltraUp in ~rcatJ" 
ing tbe [[to~tJ ufquc i~ erc;luabe; ret tn tbc <Irafe of <lton:: 
trart%, bectlufe of tf)c 'Jjntettt of tlJe t0artte~, 'tt~ inc;{ufibe; 
a.nil t!j,etefo~e in one Nichol'~ <ltafc, 20 Car. 2. B. R. Rot. 21. 

( ~bt -'([cran UJa~ not "amen) a 1Leaft \l.Hl~ matle Haben­
dum from Lady-day ufque Fefium SanCti Michaelis, 1655, pap:: 
ing tl)e llient referbcll at Michaelmas nnring tIle -m::enu ~ tlJe 
t.lttmt fijall be paib on l\1ichaelmas-day, 1665, ann fo tIle ~a~ 
fiJall nct be ej:chiileil. 

~d' 0 wi~ere a ~3an p~efc:ribe~ to put ([attle from anlJ im:: 
m?iJL.1telp after L8dy-day, tnbere tiler are to nal? tiU Mi­
chaclm"s-d~1y; tflC ~utttng tiJent tn on Lady-day, antJ v~i:;_ 
binQ; tI)cm, 8tnC1p Oil Mich:wlmas-day, i~ not jutliftable tn 
~trinnef[.), ~et it butt) been aUou'Wi) gOOi). 
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~o in a ~ebife tlJe ~uetlion \.tIa~, m[)etJ)er tlJt (teaato~ 
\tIas of .age o~ not; anll tlJe ClEbiDenn~ l.l.1a~, ttlJat be llltl's 
bo~n tJ)e ~ra ~al? of J~nuary in tue :!fternoon of ti)at 'Oar~ 
ani) tHell tn tlJe 9@o~nlng on tile tall: Ji>ar of December: 
ani) it \.l.l8S lJtlO bl? aU tbe lUilge~ tlJat be \tla~ of fuU 1tge~ 
fo~ tlJere fball be no jfrartion of a ~ap. 

North, dibitf ]utUce, fain, qrLJat Prima facie tlJt~ if$ ttl be 
inttnOeil goon; fo~ a Wat? ifj but PunCtum temporis, ann fo 
of no great ~onftoeration. ' 

15ut tlJe otlJer ~l.ure ~ullictf$ \tlere of s1Dpiniotl~ ~lJat tlJe 
[[lo~l) Ufque \l)tlf$ e~dufibt; anl) tgl1t tlJe 101atnttff O)oul1) 
not be put to ftJe\l.1 ,t~l1t tlJere \l)sf$ a ~refpaf,!.l none on tlJe 
24th of April i ann faln, ~bat in a lIieleafe of aU 'Oemattn~ 
tiU tlJt 26th of April, a Wonl) nateil tiJat ~ar i£$ riot tc:: 
teafeb; \tJberefo:e 1ubgment \l)a~ giben fo~ tlJe platntiff. 

Trevil q;crjus Ingram. 

CIDbcrtattt to pal? an ~etriot Poll mortem J~ s. o~ 40 s. at Releafe of 
tlJe <flection of tlJe 101aintiff ; ann fet~ fo~th tlJe ~eatlJ all De-

of J. S. anb tl]at afte~\l.1ar~~ be clJoft ~o lJabe tbe 40 s. fo~ ~;;1~~rd~tb 
ltllJtcb lJeb:oug1.Jt tbt~ actIon, ann a(frgn~ tue :W~ea,U fo~ future Duty. 
~OU~pa1?ment. Mod, Rep • 

. ~lJe ~efenbant pl~abeb, .tlJa~ tfJt ~Jain~tl ~elea.(eb to ~It~v 210 
lJim aU grtion~ anb l0tlna~b~; &c. 15ut tlJt~ lIieleare W4f$ AnteaO 93: 
mabt in tlJe )l,tfe::timt of Jo S. anb tbert \1.la~ an ~~cepttotl " 
in it of ~trriot~. 

1tlJe 101atnttft bemurreb, anil ~erjeartt George Strode ar~ 
QUeb, tlJat tbiS Qction \t1a~ not btfclJargeb bl? tljat me~ 
leate:, anb eiteb Hoe'S ~afe, 5 Co. 70 • tnUere: it \Ua~ bell), 
tlJat a l0utf iucertatn at fir!, tnbidl upon a ~onbittoll 
10~ecebent \\las to bt mabe: cettain aftertnarb~, 1tla~ but a 
~o[ibilitp tlllJttlJ coulb not be releafelJ ; tljat tlJe Sutl? ttl 
tlJt~ Cltafe \l.1a~ incertain, becaure tlje t0latnti! caullJ not 
make: bif$ ~lectton 'tiU after tlJe ~eatlJ of J. S. 

it €obenant to repair, anb a meleafe plealJeb to it \\lit~~ R ~~o:'{6°o 
in €:Jnre ~ar~ after tlJe J0ate of tlJe jJrtbenture : 1l!nb upon 40~· r. 
a ~emurrer it \1.la~ belb, tlJ~~ it being a futurt <itobenant, But'a Re-­
anb not in ~emanb at tlJe attme of tlJe 1&eleaft .. altlJouglJ leafe of all 

it tlla~ of aU }0emanbf$, ret tUiU Cltobenant \l.1afj not tfJere:: ~of;ch~~ 
Ilr teltareb. Indenture 
~o lJtre tuitlJtr tlJe ,errtot ItO~ tlJt 40 s. were ettiJer of had been a 

tllem in ~tmanb at tbe atimt ~f tlJ~ melcaft giben; anll ~tBar. 
p"iain1t' appearss br tlJe Cll!~ceptt~n tn tIle meltaf~, tlJat tt ~8::;.~1~;: 
mas tlJe 9lntention of tl.Je 10artte.G not to releafe tUe $tr:: 
riot~! anb of tlJat ~pinton \l)a~ tlJt wlJole CJtourt ; l.l.1J)erc:; 
gpon 9lubgment \Ua~ gibell fo~ tlJe ~lalntiff. 

00 North) 
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.'jC sea. s08. North, <tIitef gjufhce: ~t ifl tlJe ilDpinion of ¥- Littleton, 
Alb' 2 ~oll. {tlJat a lIieteafe of aU Wtman1lS notlJ releafe a ment: ano 
Si/~:~.· of tbitt ®pini~ll 1Uaz ~ullice 'J?wifden in tbt arQ:ument of 

Hen (/ltd Hanfon ~ <Irafl\ tJjouglJ It mag refolbeil tlJCft, tb,U a 
mtltare of all Wcmanbfl 1litJ not tJifcbarge a tlient referbetJ 
upon a 1Leafe fo~ Wear~, bec8ufe fucb lRtnt ifl cfrecutolF, 

2 erO.486• ani) incilJcnt to tlJc lfiebcrfiott, anb gro\'u}l ebetp Weal out 
of tlJe }LanD; but UllJcn it i~ febentJ from tlJt 1!ieberUoll, 
a~ tip atrigntng obet ti)e \llbDlC al:trm, tIlen it bccome.t1 a 
~Utn in grof%, anll ifl llue upon tbe ~ontract, anll tn tlJat 
<!tafe a tLielcafe of aU ;F>CluanDp nif'barge~ a lRent after~ 
\Uari)~ bue. ' 

3 DE 
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Term. Santli Hill. 
Anno 29 & 30 Car. II. in Communi Bancoe 

Shambrook rverfus Fettiplace. 

PmObibition. ([be ~ueftiott \.ua~., mJ;)etlJer a Prefcrip- Prefcription 
tion be gooll to an Hle in a Church tubtcb be anll aU to have an 
tlJofe, &c. ufed to Repair, az belotl«ing to a 9@ano~, ~e in h . 
m~ete lJe I)all no (Otl'leUing~lJo~fe but ani)! 1La,nll; ca~~:~f~~: 

anll ~etJ£ant Geo. Croke arguell tgat It tuas gOOll, ann ettei) pairing no 
the ~afe of Boothby and Bayly, tub ere fucb a 10~tf'rtptton good Cauf~ 
a~ tbtz tua£s lJelll to be a gOOil cn;~ounn fo~ a ~~obibitton. ~r. a Prohl~ 
Vide Moor Rep. 878. contra. H~Ib.n69. 

~be <[ourt indinell t!)at it \lla ~ t10t goon, but o~i)eten 
tlJe lD~olJibltion to uo. anlJ tt)e ~efelli.lant to pleai), tbat 
it migl)t come jutitciaU)! befD~e tiJun to be argueil. 

Dalhwood rverfus Cooper f.5 alios. In Camera 
Scaccarii. 

Emro~ of a jJubGment in '@:tefpaf,:;, w!Jerein Cooper anb In a Nega: 
otlJetSl b~ouglJt an action of m:refpaf~ againft Daili- tiye Plea, 

wood fO~ entrtng into a 16leuhJ)oufe Cintl fireping of ~of:; TV1lz , Thd~dt 
~ • l • f lree 1 
.eaJOlt, ani) tSdtng awap 0 50 s. notfuch a. 

Thing, it 
~lJe ~tfrnbant pIeabcil, 'Clttat ti)t t0lrintiffp flab cont~ ~l1~fl be 

mitten an !!I)ffence agatntl: ti]e ~tatute of 12 Car. 2. cap. 23'r::n:~~;1~~­
ill! wi;ic;i:J it iz etpctell., That all Offences thereby prohibited i •• 

( e~cept in LOJtd01Z ) {hall be heard by Two or more of the next 
o 0 2 J ufiices 
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J uilices of Peace, and in cafe of their NegleCt or Refufal by the 
Space of Fourteen D<lys after Complaint made, then the Sub­
Commiffioners of the Excife are to determine the fame, from 
whom no Appeal doth lie to the Jufiices of the Peace at their next' 
Seffions, which CommiJ110ners of Excife, J ufl:ices of the Peace, 
and Sub-Commi£flOners, amongfi other Things, are inabled by 
the faid Aa to iffue out Warrants under their Hands, &c. to levie 
the Forfeitures, f: nll fo jutlifiell tiJe <enttr uniler a [[1arrant 
from ti)e ~ub~([omlni1Iiontr,(i, ~ture ~ufti,es tJabiug re~ 
fueell to brat anb nctl?tmine tlJi13' ®ffentt. 

(to tiJiS pIca t!Je 101aintlti~ ileluutrell., ann l)ab 9!ullge 

tuent in tlJe CLoutt of King'f).Bench, anll a [[lrit of ~nquirl! 
of ~Qmag€f) waf) e~e,utei), ani) 75 0 1. ji)amagrs gibet!; 
anb it llJ8f) aUel.lgcll, tlJat tbe ~cfelll'lant coulll not tuobe 
to ret anile tlJt ~uo{l.mcnt in tl)at tterm it maf) ~i1ll~tl., be~ 
eaure tt)t [altit of 1nquitr h1af) C~2,utcb tUe taa q:lar of 
tl}e ~£rm, anl'l tbr ~ourt bill immelliattl1' rife; anil tlJat 
lje coulll not U10bt ti)e n£:rt t[:cnu, beeauee tue ~ungment 
1lla~ giben tlJe ~ernl b£fo~e tbe [[lrit of <erro~ \tia~ b~ouglJt. 
~be Attorney General tl)crefoJt failJ, ~bat tlJi~ \tla~ a 

iJarb Cl! aft., anlJ befitelJ a ~ote of tUe <f:r,cption~ to tbt 
~lea, \lilJ; tIl lJe \l)oulil £nlleabou~ to maintaiu, mlJieb 
~~. Pollexfen gabe 1)inl, anll tl)en I}e lleareil ~ime to an, 
{\tet tbem. 

'(tLIC <Ie:rceptiotl to tlJe 101ea 11f011 \l:lIJtc!) tbe ~ubgment 
1.118f) Q:ibcn, \U:i ~ tbi~~ viz. 
~be act gibet{J no ~o\tlrr to tl)e ~ub~€ommtffiontr~ to 

IJta r (-nllllettrmine tbe ®ffcnceg., anb fo to ttrue out mat, 
rat:.t;j fo~ tlje 1fo~fdture~., but \tlijert tlJt 91uai,e~ o~ an~ 
'l!rtr 0 of dJcnt refufl~: gni) tlJouglJ it \tJa~ faib ill? t{Je ~e· 
fer; iJunt, tJjat <ll;ure refureil, ret it l.tla~ not !aib tl)at ~\l)O 
bin refuf!!; fo~ there t~ a great ~ificrence bet\llren tlJe 
£lJrgatiuu of a ~1J' ng in rue 2ffirmatibt anb in t-iC ~t, 
~atibt; fo~ if 1 affirm, tlJat A. B. C. llill (uell a -m:l1ing., 
tb&t afhrmatton goeg to aU of HJe1u, but ~eg;attbel~ it 
mill not lJoU); fo~ if 1 fal! A. B. c. niil not ruciJ a 3rlJing, 
tl)tre '1 Ulna ann nee eorunl aliquis. 
~o if an gerton be b:ougtlt againft febtral ~en., anb a 

Nolle profequi i~ entreb a~ to ~ne, ann a mrit of cfuQuit! 
amarl'letJ againft tl]e rea, ttibicl) t£cite~., ~iJat t!le ~lain~ 
ttff bill br 15tU impltan (nsluing ti10fe onlr againU 
tnbom tbe 1nqnirp \Ua~ aUhltbell., aniJ !tabe~ out !Jim 
hlIJo got tbe Nolle profequi); tlli~ i~ a dlariance, fo~ it 
O)oultJ babe bren b~ougl)t agatnft tlJent aU. 

4 
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'~ifj true., \l)lJtre a j]ullgment i~ rccitcll., '(t~ enou~lJ to 
mention tlJofe onlr againft \lliJont it l~ ball, but tlJe -lJDe~ 
datation mutt be againft aU; fo ill a [[{tit of cftro~., if 
one i~ bean be n~ufi; bt nameD; anti fo U)e 1ufticefj ougbt 
aU to be nameb In tlJi.~ <tare., viz. ~lJat tnt firlnre ne~t ijlu~ 
ftitt~ biD not bear anb beurmine tl}i£S i>ffcn't, nee eorunt 
aliquis, 

Wells 'VcrJus Wright. In Communi Banco. 

D<fl5~ upon :)Bonb conbitionetJ., 'QtlJat if tlJe ~bligre BO:ld wIth 
(ball par 20 1. in )l@annea; ani) 1Fo~nl foUo\1.ling, tbat an lI1f~l:fibl~ 

t~ to, fal', 5 1. upon four Ceneral ~arp tuerein namell; ~ooo~~ltlon~ 
but If Jgefault ftJaU be matle tn anr of tlJe ~arment~, 
tl)en t!Je Caib ~bligation (ball be boil), o~ otl}tt\1.ltfe to 
nanb in fuU :tolee anb dlertue. 

~lJe ~efenDant pbalHl, tl)at tali die, &e. non folvit 51. &e .. 
ann upon tlJi~ tue 1&1aintift DentUrreil. 

Barrel, ~erjeant+ ~be firtl 10art of tbe ~onbition if$ 
gOOb., \tllJtcb i~ to pal! tlJt Sj@ontp, anb tlJe Otbft i~ ~ur' 
plufage baib ani) tnfenfible ; but if _ it be not boiil, it 1ua~ 
be goon bp tranfpoling tbu~, viz. 1f be bo par, tbttl tbt 
SlDbligation (ball be boib; if ~tfault fball be maile tn 10at!~ 
ment, tilen it QJall be goob; anD fo~ autlJo~itr in tte 
~oint., tile. ~afe of Vernon a11d Alfop :m.na ettel); Hill. 14 ~ar. 2. Sid.ICl,i 
Rot. 1786. In B. R. \\lbcre: tlJe Cltonlllttoll \tla~, '~lJat If tbe I ~an~. 66. 
SlDbligre par 2 s. per Week, until tbe ~um of 7 1. lOS. be 2 an • 79~ 
patl), (viz. Oll eberl! Saturday) anl) if lJe fail in 1&artnent 
at anl! ont war, tlJat tlJe JaoutJ tbaU be botb; anb upon 
tile ltfie ~lea anb ,®emutrer as !Jete, it ma£S alljubgen 
tiJat tile sIDbligatlOtl Ula~ augh, anil tlJe ~onbition r£~ 
pugnant. 

'Ql:be ~outt UJert aU of @pintotT) that 9]ubgmcnt fboultJ 
be gibt" fo~ tl}e ,laintifl; ann tlJe CltlJtef gJuttice Caiil, tl]ae 
1)e Doubteb \Ul.JettJe~ tlJe. Gtafe of 39 H. 6, 9, I o. \tla~ J1a\\lo 

Brittam--
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Brittam rvcrfus Charnock. 

Where the Dtl15~ upon )50"b againft t{Je l0efenilant a~ 'ei~ : 
Heir takes. tUpon Riens per difcent pleailel), tlJe jJU~1! founn a 
b~ the WlIl ~pecial dlerilitt, tn bJlJic{J tlJe <!tafe 1tJa~; viz. 
C;l~:e he ~iJe 1fatlJe~ \Ua~ fcifeil of a ~etruage anb @r:inre 2tcre~ 
is a Pu;- of lLani) tn 1Fre, anil bebifel) tlJe famt to l)i~ rlllell ~on~ 
c~afer, and (tlJt Wefenbant) anb lJis ~etr~ \1.1ttf:)in ~our ~ear~ after 
fl,~l}~~~\e l}fS Weccafe, p~obibeil tl)e ~on par 201. to tlJe <f1:ecutri~ 
Affets. towaril% tfJe ,sl'ment of tlJe areftatof~ ~£bt~, ann tlJen 

l1e bebifetlJ bt£i otlJer )LanbS to be faIn fo~ ~al'ment of 
~ebt~, &c. '<!lJe :ffatlJe~ bie~, tl)e ~on pal')1 tbr 201. ann 
if fiJi.£) ~c1Tuage) &c. \1Ja~ a!fets in tl)e $anns of tl)e ~e:: 
fennant, UH1)1 tlJe )lllueftion. .. 

ero. Car. flClJat it 1ufi~ not atTcts (it 1Uba~ tail)) becauee tlJe ~eir 
161. (ball not talie br ~efcent, but 1? 10urclJaee; fo~ tlJe mo~il 
Cro. Eliz. Paying i~ no Qrontlition; if it (bouU" tlJt ~etr i~ to entee 
VT, ~33' fo~ tlJe 13~~acb, ann tbat t~ tbe ~efennant i)i1Ufelf) ann 

aug .271
• foz tlJat 1!ieafon it (baU bt a )Limitation. 

S tl t '4ri~ true, tDIJcre tt)ere i~ no lllteration of tlJe (fllate t!Je 
a~~ ~~~wc:J t1)rir UlUa talie bl' ~£rc£nt ; but in tbi~ ~ate tlJete i~ all 
Antea. ' lliteration of tlJe (!j;1late from \l1ljat i~ i)iretten br tue 'Law., 

viz. tlJe ~anner lJoUl be OJall come bl! tue "aate, fo~ no 
fre palTetlJ to lJim buting tlJe :jfour ~ear~+ 

leut tlJi~ \Ua~ beniei) bl' ~erjeal1t Pemberton, fo~ be faii), 
~f a ~ebife be of )Lann to ont anb 1J1~ ~e!tz \UttlJin jfou~ 
~ear~, it 1~ a p~efent Webife, ann if fucb be mabe to tge 
~etr 'ti~ a i0etcent in tile mtan 'VIimr, anb tyoee [[to~ilfS 
( within Four Years) art boin; fo tlJat tlJe .muellioll mill be, 
[mbetlJer tlJe m,j~i) Paying \tIiU mafie tIle ~eir a 10urcl)afer; 
anb lJf beln it \roullJ not: ~e agreei), tlJat it \1.1a~ ttfual 
to mafic tIlat [[{o~i) of :Litnttation., ani) not a <ironbition 
lUbtll tl)e ~tbire i~ to tue 'et~; ann tlJerefo~e in a ~tbtft 
to tue ~eir at )Law in 1fee lJe Iball taIie bl' '0ercent. 
Sty Ie Rep. 148. 

'lBut if tIJi ~ be neitber a <l!onbition o~ lLimitation., 'ti£S 
a ([iJarge upon tbe 118n11, anll fuel) a ~lJargc a~ tlJe ~eir 
cannot aboill in <fQuitp. 

North, ([bief 1ufti(e~ anb Atkins. mbere tbt ~eir taTic~ 
bp a [min \nUb a ([iJatgr, a~ in tI)i£;' ~afe~ be botb not 
taftc hp Wefccnt., but bp ~ur'l.Hlre) ani) tl)zrefoJe tlii~ i~ 
no gffct~. 

4 ~loor 
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Moor rf.;er[us Pit. 

S~edal dterbict in ffj~ctt1tent: ~lJe <!tare was tIJi~,-viz. Surrcndcr ot 
g ([OprlJolbtt fo~ ~tfe, tbe meUHnnlHZr fo~ lJ.,ife., be tn a Copyhold 

memainner fo~ 'JL,tfe furtellber~ tlJe <[OprlJoHl to tlJe lL,O~b to a Difft:i­
Pro tempore (mbo WSf,S a ~iiTeifo: onll! of the Limano' ) ut for, whether 

£'. 1 r. th 'ff 'f _;%W.I, ~ good to ex-
in de laclat vo unt~tem luaI11:; . ~)e ~t et o~ grant,~ tt to a tinguiG1 the 
~ttatlger fo~ 11lfe, tbe ~t1fetrre entet~, tlje ~tr&nQ;er i)ie~, Right. 
anb \1)lJetlJtr tlJe 'ei1Tetfo~, O~ lJe tn tbe 1Remniniler fo~ 1 Veil. 3'59· 
lLife wbo m.abe tl.lt ~urreniltr, i)ab tl)e better ~itle) turU5 T.]O;les 1'53· 

tlJt~uetlton. 
~o tlJat t!}e ~oint . \llaf.S, , ttmbetlJer tlJi~ ~urrenl.ler bp a Cre. Car. 

(\toprlJolilcr tn metuatnner lnto tbe ~anll~ of tI;e IDiffelfo~ 2C). 

be gooil, anb lbaU fo t1:tinguttl) t!Je lliiglJt to tbe <[oPfhoIO, 2 Sid, IS r: 
tlJat it ruaU not be rebibcb ilp tlJe <lJ;ntrp of tbe ~tlretfre I Roll. Abr. 
into tl;Je fain Sl@ano1. 54

0
• 

j1t \1la~ fain, tlJat tn fom·e <tare~ a ~uttenne~ into tl)e 
$anb~ of a lIDiffeifo~ maf.S goob, tbat iZ., tube" tl)c ~·ut~ 
renner t~ mane to bim to tlJe [lCe of anotlJer ani) lJt~ ~cit~) 
ann be abmttf.S btm; tlJere tl)e ,crfon (lilmittelJ tlatnl~ not 
nuber tlJt ~Olb, but unllet tbe <!toPt'lJolllcr \Ul;Jo mane tIle 
~urtennet~ fo: notl;Jing patTef.S to tl)e JLo~il, but onll' to I Inft '59· b. 
ferbe tl)e 'Limitation of tlJe [lfe. I Roll. Abr. 503. Lit. Qpl. 1.4 Co. 24· 

15ut in tbt~ <tafe tlJe ~~antre mutt claim from tlJe 110~il 
lJitufelf, aub not (ropt tlJe <toprlJOlber, becaufe lJe lJan but 
an cfftate fo~ lJt£) omn ~tfe, blitlJ bll;JtclJ be mboUp ilepattetJ 
mben be mabe t}Je ~utrtnner to t}Jt (]lfe of tlJe ;IDiffeifo: 
lJimfelf. 

9Jn Trinity-arerm foUoming, tbif.S €afe \tla~ argueil bp 
§eerjeant Maynard on tlJe otbtr ~tne. 

(tljere art 'Q!:\1.10 ~o~t5$ of ~Utrenl.lerfj of a (Jtoprboln! , 
'I. ~~operi . 
2. 1fo~mal anb ~etemoniou~. 

1f a ~urreniler be to tlJe ~o:lJ to tlJe mre of anotiJer, 
tbi£J t~ no Plopet ~urrenber; fo~ no ffaate patTetb to tlJe 
)l.,o:b, lJe betn~ onlr tbe ~nttrument to conber it to tt)e 
~urtenn~re, anb tIJif.S i~ but ~ominaf. 

'l5ut bere tl)e ~urreni:Jer \1.1a~ to tlJt dtfe, of tile 'Jl,OtlJ !Jim~ 
felf, mlJicl) tf$ a p~oper ~urrenber., anb ttl fuclJ Cltafc 'tifS 
necdtarr tlJat tlJt ~O~lJ babe a 1Rebetfion, fo~ one taste i~ 
to bt turnei:J iuto tlJe otl}er, ann tl)ete mutt bt a <ltontt~ 
uutn~ of "~ateg. .. . 

'l5ut Dommus pro tempore, mbo l~ a J011Tetfo~ lJat!J no fucb 
<ftlate: Executor de fon Tort OJaU rue, but be cannot rctatll. 

]f 
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~f ttJerefott l}e i~ not capable to tafie a ~urrenner to 
iJinlfeif, unIcef) be iJath f~c!J an <ftlarr, tutn bert i" no 
reitIeifin of tile <ltOPliIJoln, 'ri~ onlp of tJ)e ~ano~; ann tben 
no greater ~ntereft paffrtiJ to tJ)e Witretfo~ tlJan to a 
~tranger, \1JlJtHl tlJe true )LOlil ban bren in 10otretrion, fo~ 
fo iJe t~ quoad tijis ~oprboUJ, if be \tla~ not nitfeifen of it; 
fo: if tbe ([:oPt'lJoilJer IJtln tl}e 10otretfion~ tgere couln be 
tlJen no ieiffeifin; if be \)Ja~ out of 10offeffion, tlJen l)e bai) 
notljing but a Rtgbt, anil tbat ~annot be furrenlJ~el), fo~ 

, it tuna be an <fftate j as if a ·Jl,rafe fo~ Fears krep ~otfer~ 
fion, 'ti13 tlJe 10otreffion of tlJe lLo~n, ann tl)e lLahl ill tl.Je 
fante tn cafe of a, <topplJolil. 2 Co. Bettifworth'S <!raCe. 

Piggot (Wd tltlJe true. ~'WJ:tcr mafte~ a feoffmtnt in fee; if l-etTre io~ 
lo~dSa)if- ~e-at~ c:ontanue tn tf)otrttrton., no frrelJoln patrctl]. 
bury's Cafe gjf q[enant at mill of 10arcel of tlJe ~ano~ be ill1&otTef.: 
Anrca. [ion., tUnt p~ebent~ a lE>i[tifin of tlJe frrel)olO, mucb luo~e 

ill cafe of a <IroprboU,. . . 
JLe[te f01 J.gear~., tlJe memainber to B. ro~ JLifr, tfJe 1lit~ 

tttainber to C. ill 1fee; C. bp Wren make~ a feoffment to 
B. anb lLibert'; &c. 'ti$$ a botb ~onbepance, becaufe tJ)e ~or~ 
fttTioll of lLt[re fot J.gears is tbe ,otretrion of fJim in tfJe 
:ltiemainber fo~ lLift, ann as long a~ tlJe lLetrre fo~ ~ear.lt 
t$$ tn tl)e po[etrion, tbe SlDmner of tl)e jJnf)eritance cannot 
be out. Lit, 3'24. cap. Attornment. 

North, «bief ]ufhce, anb Wyndham inclineb tlJat tlJe 
~urrenber \tJa~ not gooi), fo~ it \lla~ a material ~i1finctlon 
1UiJere tbe ~urrenner \tla~ mane to tlJe ([Jfe of a ~tranger, 
ann \tJlJere it ttrminate~ in tlJe lLo~b; tlJat a ~urrenner 
mane bp a ~oprIJolber fo~ ILife couln not tran~rer, but e~~ 
tinguilb !liS llUglJt, fo~ lJe couln not gibe a greater <eftate 
tlJan be lJan; tbat tljere muft be a 1lieberfion in tlJt lLo~l1 
to malie a ~urrtni)er to lJim to be goob; ann tlJat if a 
<itoprlJolner ftrep~ in 1&otretrion, tf)ere coulb be no ~i1Teifin. 

~ut ~uftice Atkins contra. 'Qt:lJat tlJiS ~urrtnber mull 
babe ~ peratton to e~ttngui(b bi~ 11Ugbt; fo~ tlJougb a 
(toprlJolner fo~ Jl.,ife cannot furrenner fo~ longt~ ~tme 
tlJan bi~ o\lln )Life, ptt if a ~urrtnlJtr be mabe of rucb 
a €opplJoln to an <Ilfe, ;tiS goon, ann Ulo~ft11 bp Ulap of ct~" 
tinguifbment of IJi$$ 1Rigbt, tlJouglJ- tlJe <!lCe be boib; anb 
if a (ltoppgollJer of jlnlJeritance furrenner to a ~itreiCo~, 
ut faciat Voluntatem; \llbo re~rant~ to tlJt Cain Cltopt'lJolller 
an cfftatr. tn (lail acco~btn« to tlJe §;)urrenner, tfJtll d)aU 
bini) tlJe ~ilteifre. 1 Roll. Abr. ~o3. pl. 3. Tamen qua:-re. 

3 



Hill. 2.9 & 30 Car. II. in Comlnuni Banco. 289 

tLlJt~opt!lJoliler in ~lJiS ~afe lUtglJt babe folilijiZ <tllate 
to tlJe ~ttreifo:~ anb It lJail bren {trob; anil tlJouglJ tlJe 
gct~ of a Ji)iffetfo: mall not p:ejubice tiJe ~i[eifre~ ret be 
coulll fce no meafon \1.llJr tbt <topl!lJolller~ tnlJo ball parten 
\llttlJ lJj~ <!eftate, ffJoulill;)alle it again. 

T ay lor ruerJus Biddal. 

S1gecial dterilitt in (fjectment: 'ij:lJe <!tafe \ua~ tbu~; Ri- I Mod. ,89: 
ch3;rd Ben \.Ua~ Cetceil in ~ re of d)e )l.,anil,S in muetlton~ Devife till 

an~ ban a ~iaer nameil Elizabeth, fo~~trl1? .ntarrieil ~o one ~~~;,etb:nto 
SmIth, br \\llJom fbe lJail ~[ue Auguftme SmIth, no\\ll1eao~ hi~n in Fee, 
of tlJe 101atntiff, anil (be after\.Uaril~ marrictJ one Robert he. d~ed 
Wharton, br 1l.llJom Ibt bail ~[ur~ a ~on calleil Benjamin, wltbtn Age, 
ani) a waug~ter calleil Mary, tiJe now 4WefentJant. ~~h~d~~ 

Richard Ben lIebtfell tlJefe ~anilZ to Elizabeth lJi~ ~iffer 11imprefent­
anil ~dr, fo~ fo lon~ ~tme, anll until ber ~Otl Benjamin Jy. 
Wharton Ibonli) auain IJt~ full ~gt of 2I Wtar~; ani) after 
be OJall !Jabe attaineil lJt~ faill '1l~e., tl}en to tiJe fain Ben-
jamin anl) lJt~ lJ>r.tr~ fOJ eber; anil if be llie befo~e lJi}j 1lge 
of 2I l!?ear~, tUcn to tl1e ~eir~ of tIle lBotJ'l! of Robert Wharton, 
anb to tlJttt I!}eir~ fo~ eiler; a~ tl)er ll)oultJ attain tlJ€t~ 
refpcctibe QgC1) of 1 I l!?ear~. 

Richard tl:1e ~ellato~ llie~~ Benjamin bie1l befo~e be catne 
to tlJe age of 21 lPeat~. ltbing Robelt Wharton bi~ ~atl)et; 
aftertuarll,S Robert llteilt 

gnll tue ~uefttO" \lla~, [[tl)etlJer tlJe JL,e1To~ of tlJt ~latn~ 
tiff a9 ~rtr to Elizabeth O~ Mary, eitlJer a~ ~eir to bet lO~O$ 
tIlet i,~njamin, o~ a~ ,eir of tVt ].5Oil~ of Robert, fbonlllljabc 
tlJi~ ]..,antl:' 

'QrlJt,S <tafe tua£S argueb bt? ~trjtat1t Pemberton tfJi~ -m:erUt; Ex parte 
anti 'br ~frjeant Maynard ttl Eafter-Term following fo~ tlJe Quer. 
101aintiff, anl) tl}cp belli tfJat Auguftine Smith, tbt )l.,e1To~ of 
tbe 191alnttff, lboulll JJabe tlji)l llano, becaufe no ®ffate 
bea~i) in Benjamin Wharton, be ilping befo:t l}e ball attainell 
IJi~ g~e of 2 I Wear~~ anil tUe Q[taato~ batJ lleclarctJ., tl)at 
jJif) ~tftcr IDouU, babt it ttU tlJat '@:i.mc, aub tl)en, anti 
not btro~e, }Jc \1la~ to babe it; Co tbst if be ueber attainell 
tiJat age (8$ in tlJi~ <!taCe be bill not) tlJe lLanb (ball ne~ 
{ceull to tJ;e ~tir of tlJe leftato~; ti)at Elizabeth ban onl}! 
an ffllate fo~ ~ear~, anll fo balling no 1frreijoIl!, tlJe ([on~ 
titlgtnt memB!ntJer coulll not be fuppo~t£ll ~ tbat l\iary 
couli) not talie up [[tar of ®~ecuto~r ~ebtfe, becaufe Ro-
bert \t1a~ libing wIlen lJi~ ~on Benjamin tJiell11Jttl)in gge; 
tlJat tbertfo~e 'tt~ quafi a. ~ontJitioll '~e,ebtnt. Grant'p 1 Leon. IG-I. 

Graft, lOCO. etten in Lampet'~ ([afe. 
p p ~l)ete 
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'{tlJtre tz a ~ifference betUJeen Borafion'~ Cltafe"l aull tbi~ 
at rije JBar, fD~ t!Jat Ulaz a Wrbife to <f1:e,uto~~ till Hugh. 
ruaH attain lJt~ llge of 2 I Wear~, anll tlJc luean ~~olits ttl 
tl1c mean aJ:ime to be applleo iJr tl)em fo~ It'apluent of tlJe 
([effatof~ ~tbt~; ani) becaufc be migtt babe computell 
fjoW long it \11oulll be befo~e iJts ~ebt~ coulb be paill, 
tijCtefo~e it tua£) alljullg£lI, tiJat afte~ tf)e J0eatiJ of Hugh 
wttbtn age., tlJe <f~e,uto~~ tboulll continue in l0olTe[iotl 
till Hugh migbt babe attatneb fJi~ full a«c I)ab I)e linelJ, 
anl! fo a p~efent ~ebife to tlJem. 

1But ijert tlJt Webife i~ gcnetaUp till Benjamin Wharton 
O;aU attain gi}J age of 21 Weat~t, fo tlJat notlJinlt beltell 
in lJitlt until tlJat ~itne, anb be llping befo~e, tlJrn t!Je 
<irRn te OJ all llefctnll to tlJe general ~eit, \l.llJO i~ tl)e 
19Iatntiff. 

2. £UHuitting tlJi~ OJoulll be tafun a}.1 an <f~ecuto~p ~t:'. 
bife, tbere mutt be fotue ~etron capable to talie tuben tl)e 
~ontingencp bapptn~; ann tlJere \tla}.1 no fuel} ~etron tn 
tlJiz ([afe., fo~ Robert \l)a~ alibe \tliJCu Benjamin biell, anil 
JY[ary couln not tijen tafie a£> ~eit of lJi~ lBolll}, fot Nemo eft 

2 ero. S9G• H~res viventis; Itlit tIle ([afe of ~ Pell mtd Brown, 'Viz. Brown 
Vaugh.272'lJe II jjffue 'Villialll anti Thomas, be llebife~ lLann to lJi~ 

roun(\cil ~on Thomas, ann lJiz ~etr}.1 ; anll if tJe bic (libin~ 
William), tbcn to William ann bt~ l1)eir~; Thomas bin bit 
wttijout jtrue (libing William), anb it \11a~ alljullgell, arlJat 
if tl)ofe [[to~nz (living ff/illia1lt) ball been left out of tIle 
mill, Thomas \lloulll lJabe a 1fre:t!:atl, \tlbicIl bt migbt I)abe 
boclieo br a <[otnman 1!itcobttr; but br meafon of tbofe 
[[lo~b~ {1e uall 01111' a limitcn 1ftt, bcc8uCe tlJe mo~b~ (viz. 
If he died without Hfue) art not in1lefinite to create a (tail~ 
11ut art retlrLltt1clJ to llt}.1 1lping \tlitlJout ~tIue (living Wi/­
limIt), tllbtcb t" a limitetl fce; anll lJi~ <fttate bein~ 1leUt~ 
tUil1£ll, William tlJen lJa1l a jfee ; but if be ball bie1l befole 
tljc <1tol1tingencp bappenrll., viz. in tbe lLife·time of Thomas; 
anll then Thomas ban nicll mitijoutgjtIuc, tiJe $eit}.1 of William 
moult! not ijabe an <taste in 1fee fo~ tlJe mearon~ afo~efatb. 

1f tl)£tefo~e noUling beae1l in Benjamin Wharton, no: in 
Mary bi~ ~itht, t{)rn tIle 'Lanll 1lefcen1l~ to Augufiine Smith 
a~ $ett at )Lam to Elizabeth, tubo \1)a}.1 ~eit to tue {!;efta~_ 
tOl, anll fo tlJt l1)Iaintitf lJatlJ a gooll (title. 

Ex Parte Newdigate ~trjeant contra. ~ete f}.1 onlp an <!l':ftate fo~ 
Def. ~eat~ in tbe ~itler of tile ~eaato:, ann an (ftlate in fee 

tnefentlr !leaen in Benjamin Wharton; anb be teliell UPOll 
Borafion'~ <!tafe., tubete t!Je fatlJet bailing 1lTue., Humfry 
anb Henry, bebife1l to lJi~ <f~ecuto~~ till Hugh biz <I5~ann~ 
fon., tlJe ~Oll of Henry Olouln be of a{te., an1l tIlen to btlU in 
fee; it \tla~ tlJete atJjullgeJ), tJjattbe <f~tcuto~~ l]atl a (tettu 

3 tin 
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till Hugh mtgl)t lJtlbr at~aitttll bill full gge., ann tiJ8t H)tf 
be tuen at tIle ~gt of ~tnc ~ear~, 1!et tile lRemaintltt nit} 
ilumeniatelp bert in lJint tn~offe[ion lipon t{je ~eatb of 
lJi~ (JfS~anllfatl)er, ann tlJat br lJi~ lE'rina \1Ji"tlJout ~rr~~t 
t!Je 'JLann}'S nil) nefccnll to ~t£i 16Jotber. j 

~o gtre nye 1f re nefcenn~ to Benjamin Whartol1 in jJ cfftf::; 
rion, ann be nl!ing tuitl)out g]true, anil witt)in gge, H]e 
)J.,ano lbaH tljen ilefcenil to big ~itltr ano ~cir. . 

'Qrhe hltt ~ungnlellt \Ua~ ginen in tlJe 'lrCife of Taylor 
tl1ld Wharton about I 2 ~rar~ finee; ann in Dyer, 124- a. a 
webife to bta [[life; 'till lJi~ ~on O)aU be of t!Jc 2ge of 
24 ~ear~, tt)en to tUe ~on in 1fee, anil if be nie befo~e 24 
~ear~ \tlitl;Jout jjlIuc, tlJen to tlJC [[life fo: lLife, tt)e me::: 
mainlltr to A. &c. 'C!ClJe ~cttato~ ilic!). '3lt \tJaz ailju~cr(1) 2 Leon. I L 

tbat tue ~on ban a fre~~illlple p~crentIl!, fOl f! n <lUau> pI. 16. 
'QraillJe couln not fJabc till be \.1.1a~ 24 !?car~ O!i); anb af:: Dyer 3'54·:1· 
fet tue ~eatlJ of tJifl :Jf atlJer tlJtre tua~ no particular f2~ 
nate to fuppo~t t(iat <fftnte in -tue memainilrr tin ~e {honUl 
come to tlJe age of 24 '~car~, fo tbat l)e took bl' ~tf,ent 
itumrlliatell!. 
~o !Jere a 1fre befteil in Benjamin p~efentll?, afin tt bc~ 

tng nean within age, ]\!Iary tuar talte up Jj3rif ~ (jouH.'bt r 
tuben 8)e its of age, lbe (ball taIte a~ ~eit of ttnlBoi:ll' (f 
Robert bl! [[tal! of (!);~ecuto~l' Wentfe arlfing out of tbe cf~ 
flatt of tIle webifo~, \UiJicg neen~ no particular lfftetc to Stile 240 . 

rtippo~t it~ a}) in <!tare of a cOntingent 1lirluuinbn; fD~ Owen 148.; 
befo~e Mary \lJa.s of'1({\t, Robert ber fatber tua~ beai:l; finn 
Co OJe tutt\t)t tutU taftr.. Trin. I 9 C~U. 2. in B. R. Snow rver(tJS 
Cutler, Rot. 17°4. 

North', <!tlJicf jjuffict. :jf abourablt ~iffintt!Ott~ [la.Ue bren Cllria~ 
al\tla1?~ ailmitten to fupplr tbe ~eaning of £l.f)eri In thdt 
laft: mtU~; anb tlJercfo~e a Wl'btfe to A. ttlllJe be of age) 
tben to B. ann lJi~ $eir~; tlJi~ i~ an <Je(fate fo~ Etflt::) in 
A. mitl) a memainner in fre to B. 1tnn if fnct) a ~ebife 
to A. tUbo t~ alfo maile <f~e,uto!~ o~ fo~ ~a1?met1t of Webt~" 
it (ball be fo~ a certaln \tcrul of ~ear~, viz. fo~ fo long a~; 
acco~ntng to <Jtotnputation, l)e migl)t babe attain2n tlJac 
~ge, !Jan be libeil. 

Qt')nttnacnt memainljer~ are at tbe ([Omttton l1a'ro, anll 
arife upon C!tonbel!ance~ a~ \Dell a~ [[{tU~; one utai' It::: 
luit an ®t1ate to A. tbr llicmainntr to anoti.1Ct:; anti fo it 
mat' be bt' ~ebife, if tue ~ntetlt of tUt t0artif~ tuiU babe 
it fo. 

!But a~ at tile ~ommon )Lam aU Qtontingent lR~maitl~ 
iler~ {f)all not be goob, fo in [l[liU~ no (ucb "tlntttuliC i~ 
gibel!, a~ if none coulil be ban; tl)£l! are fubjHt to tlJe 
rante ~ate ttl mtU~ a~ in Qtonbtl!ance~. . 

P P 1 ~tl 
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~n tiJf~ ([afe Elizabeth iJalJ a '{term till Benjamin Wharton 
be of gge., fo~ rut i~ (Jf~ccutri~ ; me WU$5 lificUlife 1ge1r at 
JL~tn to tJJe ~ebiiD~, anll tl}i~ 'A"anl.l ball gone to btt, ball 
it not been fo~ tfJi£i [[lill; fo tijat 'ciZ platn tlJe ~eaato~ 
neber int£lliletJ tl}at a jfre~~tmple OJouU) beff in fjer, but 
fomewbcte cUe; fo~ l)c coulll ueber intenil ti)e ~efcent 
of ttJe 1nlJetitance to tlJat ~erfotl to mJ)om be lJall i)e;-. 
Dtfctl tiJe ([erm. 

jjt ljS% bren arguen., q[lJat Mary i~ ~eir at }Law to Ben­
jamin,. az mell az ~Ftt of tlJe 18ailr of Robert, anb fa it (be 
can taf~e titljet mal? 'tiz gooi); but to mafie ber $ei~ to 
Benjamin, ~tiS neceffatt! tbat (1)e cfftate bell in iJim befo:e 
bt comc,3 to 2 I l)?earz; anti fo~ tbat, Borafion'S ([aCe wass 
mutlJ rtHcb on, \tJbicl) tuaz aUo fali) nQt to iliffet from 
tgi).1 at tUt lBat; tlJat an <re1tate patTe).1 to Benjamin Whar­
ton in pr~fenti, anil tl)at tlJere \t1az no 1ncapacitp fo~ Mary 
to tate bp wap of (f~ecuto~p J0ebifc, a~ roa.s Utgeil OU 
ttJe ot!l€r ~iile., anll tlJtrtfo~e ml)p OJouilI Q}e not take bl? 
map of ff~ecuto~'F ~ebtfe as ~ttr of tlJe 150ilp of ijet fJ a:= 
tl)er, o~ at leall az $eir of Benjamin bet lI3~otber '1 
~n <Ie~ecutoll? 'IDebife nmilS no particular aeffate to fUP1 

po~t it., fO~ it lball ilefc:eni:J to tbe 'eir till tlJe ([antin:: 
gcnCl! tHlppen i 'tiz not lilie a memainiler at tfJe <ltommon 
)Law, \U~HtlJ mull bert eo infianti tbat tiJt particular <f~ 
fiate ileterminez; but tlJe }Learning of (f;recuto~p Webifess 
fialli):r§ upon fbc ·1lieafon~ of tbc oHI lJ.,a\tJ, 'Wl)erein tlje 
~ntet1t of tlJe ~ebtro~ iz to be obfttbeb: fo~ mbcn it ap~ 
ptar~ up tbe [[till, tJ)st be it1tenb~ not tiJe ~ebtrre to talie 
but in futuro, anb no ~tfpofitttJn being n~ aiJe tljereof itl 
t!Je 'Ctitne., it (baH t!Jen neftenil to tbe ~cir till tIle ([on~ 
tingcncr IHlpprn; but if tlJt jinttnt be tUst Jjt mall talie 
in prrefenti, ann tlltte i~ no ~ncapacttr itl lJim to no it, be 
QJan not tafle in futuro br an cf~%utiOZP l'0ebife. 

Sid. !'53' g Wtbtre to an ~nfant in ventre fa ITi.ere if£ gOOb., anb it 
p).2. mall btfcenb to tbe $eit in tIle l1~~an ~ime; fo~ tIle ~etla~ 

tOl coulil not iuteub be 6joulil tahe Inefcntlr, t)e tUua ut1't 
be in rerum natura. 

3 Co. 20· a .. 1f an <f(fa,tt be giben, to, A. fc~ ~ife, tte me~ainllet to 
1 InH·378.a. tl)e rigbt ~tlt~ of B. tl}t£) t~ a ,onttn~tnt lRematnber., snb 

OH1U be. gOberneil bl? tbc mul£~ of tlJe l1atu; fo~ if B. nie 
lluring tbe lUfe of A. 'ti).1 goon; but if iJe futbibe 'ti~ boib, 
becaufz no 150br can be ili% tigbt ~dr UJl]iltl be i~ libing; 
anti t\)cre maU be no ~er,ent to tljt $tit of tl)e ~ono~ in 
tI]e mean -m:tme to fuppo~t tlJis contingent ilietuainbct, 
t}Jat fo roben B. bit~., bi~ riglJt ~eit~ mar taIte. 

1n tlJt~ <[aft a jfre btl) bell in Benjanlin p~tfentll?, snb 
tbertfo~t after JJi~ ~eatb \\litlJont SjlTue tte ;l0efenlJant 'iS$ 

I bi~ 
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lJi~ ~etr, anll lJatlJ a goon f!J:itlc, if not a~ ~eit at '~JL,atri, 
ret (be mal' talie bl' tuar of €~entto~r ilDebifc af5 t~eir of 
tlJt 1130np of lJer 1fatber; b.1IJtclJ tiJou~lJ it CJtail1 il0t be 
ttliJiUl be \Ua~ Ublng~ C becaufc nemo eft H~res vivcntij) 'Nt· 
afttr bi~ We"tiJ lbe U1a~ $cit of lJi~ lBOilp, ann wao G:~2tl 
of age, at \1.1lJicl) t!ime, anll not befo~e, rue UJU~ to talie Dr 
t~e mill. 
~bat ~lizabeth, tlJe general ~etr, ~all onll' tin <fffate fo~ 

~£ar~~ tlU Benjamin t1)ouli) o~ miQ;bt be of age: ani) Co br 
ttJe ~pinton of tbe \111)ole <Court ~ui)gntcnt wafj gillen fo~ 
t~e ~efenl)ant. 

Evered rverfos Hone. 

S1gecia1 <I1erbirt in cfjettment, 1l:llJercin tile ~are b1a" tl)u~, 
viz. a g@an batlJ ~[ue ~\l10 ~on}) Thomas biS elnea, 

ann Richard bi~ l?Oungeft ~o". 
Thomas batlJ ~aue John. 
Richard lJatlJ jJtTut Mary •. 

~lJe jf atijtt llebtfell ~ann£s to lJi~ ~on Thomas fo~ l1ife, ConflruCli­
anll afttr\)JaTn~ to lJt~ ([)~attllfotl John, ann tbe $cir~ ~m °bW~~d3 
~ales of lJi~ )30'017; anll if i;lt ilte tnitlJout 1ffut~£@al£, III a eVl c. 

tl)etl to bi~ <If)~anbaugbter Mary in (!tail, anll cbargelJ it 
mitlJ rome waptnent~, tn ll1i1i(t) [lLlill tijere wa~ t~t~ ~ZO:: 
biro, viz. Provided if my Son Richard fuould have a Son by his 
now Wife Margaret, then all his Lands fuould go to fuch Firll: 
Son and his Heirs, he paying as Mary fhould have done. 

llftermarilZ; a ~on \lnl~ bo~n, atln tlJe smueftion toa~, 
[{lbetlJet tl}t critate limiten to Thomas tlJe elilrtt ~on ID1fi 
tljerebl' nefeateil. gnn ti)e 4.Court \tIere aU dear of ®pi:: 
nioll, tlJat tlJt~ ~~otliro il,ill onlp e:rtettil to tfJt <tare of Ma­
ry'~ being intituleil, anb lJan no jjnf{uetuc upon tlJe jfirfi; 
ettate ltmiteil to t!le cli)~t't ~Ott. . 

AnonYlnus. 

I~ tlJe Exchequer Chamber, befo~e tl1e lLO~ll arlJattceUo~, ElCecutor of 
tUe JL,o~n ~reafurtr~ ani) ~UJo ctlJief gJuftttC}'5, tl]e <!tafe anB::cctltor 

\Da~ tlJU£i; viz. ~l)e ~laintlfi bail il2darcl'J a~aitltt tIt ede
t
}I(!l1b'l-lurt , f Ed . h h ~ no la e ~efelltJant a~ ae:te,uto~ 0 · ward NIC ols, W"O ttJaz (f.rC(U~ at Law. 

to~ of the ti2)ebto~. 
'{[vc wefenilant plfan~, '<!tl;Jat tlJt ~ebto~ tJieb inteffatc, 

fltliJ ltilminitltatton of lJt~ <J5ronz nHl~ granutl to a ~tran:: 
get abfque hoc, tlJat Edward Nichols \Ua~ ebft (frecutol; but 
notb not far, o~ eber abminitlretJ a~ Q.e,tecuto~, fO~ in ~rutlJ 
!)e U1a~ Executor de fon Tort. 
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(!CUe 191aintdf tephe~, ~bat befo~e tlJe anminitlratioll 
granten to tbe ~ttangtt, Edward Nichols potreU'en Jlimfelf 
of iliber~ <l5oob~ of tlJe fain i'0tbtol, anD mane tile ~e=: 
fenbant (lJ;~ecuta~, anb bien; ann ttlt ~efennant btluUrteb; 
ani) 9lubament Uia~ giben fa: tge ~latntlff, but reberfen 
i}etr; fo~ an <frecuta~ af an Executor de fon Tort ig nat 
liable at JLaw, tbal1glJ tbt )La~tJ QClJan,eUo~ Caib, 'e tl.1oulb 
l}elp tlJt Ji'laitltiff in cfQutt~. 

)But Utrt '1lbluinitlratian of tbe ~COng of tbe ~tbto~ 
mag (lrantei) bcfo~e tbt ~eatb of tlJe Executor de fon Tort, 
fo bi~ (f~e'l1to~lbip banl(lJei), ann notf;Jtng (baH Curtnbe. 

'The Lady Wyndham's Cafe. 

11f Flotfam come to lLanb, anb ig talien bp lJim mbo 
lJatIl no atitle, tlJe ltction ruall not be b~ougbt at tf;Je 

€omnton )Lam, anb no ~~ocre'Otn~~ tbaU be tl)ereon tn 
tl}e CZCourt of Admiralty; fo~ tbert is no nren of <ltonnem=: 
nation tuereof a~ tl)ere t~ of ~~h'es: ;l5l? tl)e ~ptnton of 
tl)e wl)ole Qtourt of Common Pleas. 

Ro[e ~erJus Standen. 

A8ion I Ja accompt fo: ~ugar snb 9lnbigo; tlJe Wefenbsut 
~~~~i~jf- pleabe'O, atlJat tt)e 101atnttff b~ou{tbt an Indebitatus Af-
by the fumpfit, a Quantum meruit, anil an Infimul computaffet, fo~ 
Plaintiff,. 100 1. nu t to bim fat [[1are~ fotb; to mIlieu be pleabeb, 
and: Verd~a Non affumpfit; an'O tl)at tbere \l.1a~ a dtttillct agatntl lJim; 
:;;Ba~ t~l1n aub tutn abers, '(!Cbat tIle matt~ mentionen in tuat actton 
a new are tlJe fame lllttlJ tlJoCe tuentioneb bert ttl tlJe acrion of 
Action. llccompt: atbe 191aintiff b€mutreiJ~ ann it was faib fo~ 

IJtllt, ~uat lJe us'O b~ou«lJt bi~ fo~mer action on tbe (!tafe 
too Coon; fot if no g,ccompt be ftatcb, tlJe action on tlJe 
<!tafe on ttJe Infimul computaiTct \DiU not lit, anb fo tlJe fo:c 
mer dler'Oict mig!Jt be gtben againft tim fo~ tlJat lReafon. 

Ex parte 15ut on tf;Je ([ontrarl', tile ~efenilant ruaD not be t\Uic£ 
Def. trouble'O fo~ tbe Came ~bing; ann if t~t dtet'Oict I)ab bretl 

fo: tl)e 101nintiff, tl)at mtgl)t babe bren plea'Oe'O tn )Bat 
to lJtm In a nem action. 

Curia. ~ut tl)e <ltourt mete of anotber ~ptnion, ~bat tlJi~ ~Ita 
maG not goo'O, an'O tf;Jat if tUt ~laintiff bat; recoberrb, it 

2 Cra. 
28

4' couI'O not babe been plea'Ocb in 15ar to !Jim; fOl if be rutf­
co"cetbrs bi~ aerion, anb a dlerilitt i~ againtl lJinl, ann 
tl)en b~ingg a p~opcr ltctton, tl)e ~efen'Oant ,annot pleah 

1 ttat 
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tlJat be tua~ barrett to b~lng fuc{J action bp a fo~mer <I:let~ Antea. 
~ict~ becaufe, tubere 'tt~ infufftcient tt fball not be pleailtil ~~(\e~1Z:o'; 
tn 15ar; a~ tn ~ebt upon15onb tbt Wefenilant pleabtb an~ flea. Rofal . 
otber action upon tbt falne 15onb~ anb tlJe ~url? founn al1dLamper; 
Non eft faCtum; ~lJe Ql;ntf~ of tue dternict \11a~, tlJat tIle Antea. 
~efennant fboulb recober ~amage~, & eat inde fine die, but 
not quod querens nil capiat per Breve, fo no ~ungmtnt to bat 
!Jim. 2 Cro. 284. 

leut penbing one gction anotber cannot be b~ou{\lJt) fo~ 
tlJe~ cannot bt true. 
~f no accompt be ftateb~ tlJe action on tlJe <!tafe UPOll 

an Infimul computaiIet \lloulll not lie; tiJe Infimul computaiI'et 
tmplte~ an accompt; anb upon Non affumpfit pleanen, tlJe 
~efeni)ant mtgbt babe giben ~a1?ment in <fbtbence, anb 
fo~ tlJat meafon tIle jJut~ mtglJt nnb fo~ lJim. '~t~ ttur~ 
be migbt babe pleabeb Plene computavit, 1l.llJtdJ is ttJe ge~ 
neralll\lea: 15ut it lnaT a~ \tIeU be p~trumeb tJ)at tue dttr~ 
bict 1l.la~ again! tlJe 101atnttff, becaufe tbe action moulb 
not lie; anb tlje ~atter being in dubio, tl)e ~outt \ntll in:, 
tenb it againll tl)e ~leantr, be not balltng aberren to tl}e 
<ltontt8r1?, ann fo tl)er beln tbe 191ea to be tU. 
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Osborn t'{,}eifus Wright. 

A 
(tiott Ott tlJe <!tare fot mo~b~, viz. qtfJe ~lait1tiff l)e~ 
clare~ tl}at (be Ulaf$ uumarrtei)~ but about to mar~ 
.rr one J. S. anb tlJat tbe ~tftni)ant, to lJiniler l)tt 
Sl@srrtage, fpofte tlJefe mO:b~ of ber, viz. She is a 

Whore, a Common Whore, and N's Whore; per quod Marita~ 
gium amifit. 'Qrlje ~utr founi) tyt ~efeni)ant gutltr of 
fpeafting tlje [[loti)~, but tlJat rut bii) not IOie her S1IDar~ 
riage tberebr; ann It wSf$ mobei) tn atteaot j!ubgntent 
t}Jat t}Jefe [[lo~bf$ ate not actionable, beill{t onlr ~'Onls 
jng ; ani) of tlJat ilDpinton \t1a£J aU tl}e Clrourt, anti :Jjul'1gtl 

mtnt mtlf$ artefteb. 

Han1bleton ruerfus l uftice Scroggs f5 alios, in Camera 
Scaccarii. 

Serjeant at) A~ Aiault and Battery tuSf$ b~ougbt agsinft tlJe ~efen~ 
thaw'p":h~- bsntf$ in tIJe King'~-Bench; to tul}ld) one of tlJem pltai)~ 
t er nVl- ~ . 
leged to be eD~ tbst be \tHl~ a ?,tneant at lLa\l.l, anb fa ouglJt to 
fued only in}Jabt lJt~ ~ttbilege to be futn br 15iU tn tIle Common-Pleas, 
the Common- nub in no otl)et ~outt: ~o tl)i~ ~lea tlJe j9laintiff be, 
;tas~ mutteb; anb1ubgmtnt \tla~ giben itl mr )l,O~b Q1lJief jju~ 
I 2g

eVlJ1Z nicc Hale'~ ~ime, br tlJe ilDpiniotl of lJim ann tIle \t1bole 
. <1tourt of King'~-Bench, ~ljat a ~erjeaut at J1a\tl luigiJt be 

{ueb tiJete, ann U1a~ not fueable in tlJt <1tourt of COlllmon-
Pleas ontr. . 

2. ~bat in tbi~ gaton tlJe Wefentlsnt lbouli) not babe 
lJi~ ~tibilege, becaufe it \1.1a~ b~ougl}t againft lJitn ann 
anotber. 

£lub aftet\Uarb~ a [[ttit of <frro~ \tla~ b:ouglJt upon tlJi~ 
~ubgment, returnable btfo~e tbe J1o~n <ltl)anceUoJ ann 

3 (lJ)tef 
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<ltf;ltef Sjllfttct of tlje King'~-Bench ann Common-Pleas, ailn 
tiJt Qfrro~f.) were arguei) befo~e t~e ~tuo (!tJjief jJufttcc~ at 
Serjeants-Inn in Chancery-Lane. 

g@,~. Holt fo~ tlJt }01atntifi in tIle [[~rit of <!frto~, '([bat a Ex parte 
~etJcant at )Law ill to be Cuei) OUIt' ttl tlJe <!Court of Com- Quer. 
mon-Plcas, ani) not elfettll)ere, becaufe tlJere i~ an abfolutc 
~ecelIit1? of lJif.) ~tteniJance tljere: ~e is n110~tl., anb no 
otl)er ~£rfon can pIeail at tlJat 15at; anl) tIJerefo~e if tJe 
OJ,outil be fueo in ~nl? otber <Irourt, it monIi) be an ']mpe~ Vaugh.l~S' 
i)unent to tlJt 15uftner~ of tijat ([ourt, \tIbere not onIp tlje -
1lDfUcens but tbeir ~erbant~ l)abt ~~ibilege. . 

1n tlJe 11th of E. 4. 2. tbere UltHt fome \9ifCOurfe about 
tbe ~~ibtlege of ~erjeant~ at )LaID, wlJere it tr.az ljelt. 
t!lat I)e tf$ not to be fuell in tlJat m:outt bl? 15iU, but DF f.[);: 
rtglnal; but eitter 1llal? lJe t~ to babe lJi~ 10~itlile~e. ~o 
tUe ,~e~bant of an SlDffice~ ifJ not to be fuel) br 16tH, but . . 
be t~ ttll to iJabt tbe 10~tbtlege of tbe <!routt, ani) fo ban erc.Car,S4 
~erjeant Hedley'~ <itlerfi in tlJt meigtl of Bing Charles tlJe 
~irft. I 

flU)t ~erjeat1t~ receibt. a ~ini) of 'j1nbuction to tlJr 'l5ar, 
anti lJabe a 'lace affignei) tlJcm; ani) tbat tlJtl? ouglJt to 
babe 10~ibtlege, tbt berp moti)~ of t{Je [[{rit are obfcruable., 
viz. (mentioning a ~etjeant at lLam) ex Officio incumbit iiI 
Curia il1a~ 

ani) tlJougb it lJatg been fait» anti giutn a~ an gttfta~~ 
to tlJat <tafe in Cro; Car. '<!rbat 1Dbere tue ~tr;Mnt'~ <I.Clerfi 
tua~ atteften in an j]nferlo~ ([ourt (a~ in tf)at ~an~ be 
\l.la~ ) t!ltre Ije mall l)abe l0~ibileg:e .. but not agnint1: tbt 
otller grea t <t.ourt£s in Wefrminfrer-Hall; tbi~ t~ it IDiffcr£r.{;~ 
ntber pet taIn" ~otice of tn anp 1500fi, no~ i)otlJ tJje mrit 
warrant tbi~ ~iaillttion+ 

i. ~efbaU !Jaile !Ji~ JP~ibiltge tlJou(\b l)e be joiueil witb 
anot{Jer, becau{e t{Je !lcrton i~ Joint anti feberaf, anb tt)e 
ont map be founi) ~uiltl? ann tlJe other aCQuttten; ann it 
inouli) be an eafl? mal! to ouft a ~an of bi~ ~~ibile~e) 
if it migbt be bone bp joining lJim witt) anotger \Ul)o iJattJ 
none. 14 H.4- 21. 

'l5ut tlJt ~erron witb \nbom ,tlJe ~erjeant i~ joitleb mar 
be fuel) ttl tlJr Common-Pleas Itfiemife., fO tUat be fi)aU not 
binbtr '!Jim ftom ljabtng ~:ibilegt mlJo of 1Rigt)t ougbt 
$0 babe it. loE. 4- I}. . 
. Oilley contra. g~ to tfJt 1firfl19ottlt., tl)e ~outt of King'~- Ex parte 

Bench agrcetl., ~lJat a ~erjeant at JL,aUl {ball al~ar~ !jabe Def. 
t!Je lfl~illdege of tl}e ~outt of Common-Pleas agalntl aU 1u:: 
ferio~ <!toart", but not a~(lina ~IJe ot{Jer. <!Co\1rt~ in Wefi­
minner-Hall, fo~ l)t may be fuetl tn ant! of tl)elu. 

3 Qq 
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1t ~erjeant i" not IHie tlJe <irOJumotl ilDfftcer~ of tl)e 
~ourt, fo~ tbtl? are to bt atttnbant tlJtte, anb no lulJert 
cUe; but a ~etjeant at )Gam i~ not (onuncb to tbat ~ollrt 
alone., be utar be affignell of ([ounrel tn aul' otner ([ouft, 
ann Dotu uranup put lli~ ~ann to ~leas, botb in tlJe 
King'~-Bench ani) tl1e Exchequer; but a 10lJilaicr o~ attoJucr 
of tbat ~ourt cannot p~acttfe in l)t}:S oWn ~ame in anr 
otf;Jer. 

au <Jrare~ of ~tbile{le ouglJt to be tafien fttittll?: gnil 
tl]at \t1lJidJ UH1£i ettell concerning tbe l0~tbtltge of a ~er~ 
j£ant'~ <ll:letli i~ not hIle tlJt~, bec8ufe tlJe arreft; toaa in 
an ~nferio,t <l1:ourt. 

gjn tlJe I I E. 4. 2. h. '<f!l)e crf)irf ~uaice of tue King'~-Bench 
came to tlJe Common-Pleas 15ar~ anI) tolb a ~rrjtant WIJont 
be bail atrignen fo~ a Pauper, ~lJat if be woulO not come 
into tbat <lrourt anb pleaO fo: t)t~ qrUent, bt mouIn fOle~ 
junge biut; fo tlJat if bt coulO be fetd;J'O out of tlJe Com­
mon-Pleas anb CarfleO to tbe King'~Bench, be tf5 not confineO 
to riJat <tourt alone. . 
~n t{Je 5 H. 5. nu. I o. ~omplaint wag mabe tIlat tl)e ~ub~ 

jett~ of tIle littng were not well firbel'J in lJt~ <ICourt~; tlJe 
l~at'Hatntnt tlJereupon o~llefeb, ~iJat one Martin ani) otlJtr~ 
fboulb talie upon tbem tlJe 1i)ignit1! of ~erjtantf5 at )Lam; 
fO tiJat it appear~ tlJtU tbtir 15ufinef~ lte~ ttl otl)er ~onttg~ 
a~ tueU a~ in tiJat of tIle Common-Pleas. 

21t01. Abr. 2. g~ to tlJe ~tconO ~otut: ~ete i~ a joint gct{on fo~ 
275· 1'1·4' ant? ~fJing tl}at appear£S to tlJe 4!:onttarl'., anb tue 101atn~ 

tift m al? p~o,rell againft one in tbe King'~-Bench, ann tlJere~ 
fo~e tIle otlJet (ball be o.uneb of ljis 10libtlege (if be Ijabe 
nur) in tlJe Common-Pleas. Moor, 556. 20 H. 6. 3 2• 

North, ¢l)ief ~uftice, fati), flC!Jat lJt al\tla~s tooIi it to be 
an unconttobettcil ,oint, ~bat a ~etje.ant at )Gam (boull'J 
be fueil ouly tn tbt <!Court of Comm0n-Pleas bp )l3iU ; be i£S 
bounll bp ~atu to be tl)ete, ann tubcn be b~ing!$ a mrit 
of ~~tbtlcgr, 'tt~ aU,tlul?f5 out of tlJat <Jrout~, anO no otlJer. 
Curia advifare vult.' ! 
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The Attorney-General rverJi-1! Sir John Read. In Sc{tc­
carlO. 

I ~fo:matiotl. a ~petial dlerbitt wa.s founb! ttlJe <It'afc DIL.bility 
\l'Ja~ tlJu~: viz. by a Statute 

~ir John Read, I Apr. 24 Car. 2. b.UI~ br ~ent£nCt in tl1e ought t~ ~i 
~pttitual ([ou~t ilibo~cCil a Menfa & T~oro, ani) fo~ ~on~ ~hl;1~:~ty t~ 
lDarmcnt of altmonr \tJa~ tfcommUn1(;a.tei)~ enable him-

aftet\narj)~ it \l)a~ <fuarten br tbe ~tatute of 25 Car. 2. felf to exe­
cap. 2. That all and every Perfon or Perfons who fhall have any fillte an Of-
Office, Civil or Military, ihall take the Oaths of Suprclnacy and c~ . 
Allegiance, and receive the Sacrament (Ulit!)tn ttJe atime H:: ~~8~n. 237, 
miten bp tbt fain 'lltt) or otherwife ihall be adjudged ipfo fa flo j 

incapable and difabled by Law, or if he execute any Office after 
his NegleCt or Refufal to qualify himfelf within the Time therein 
appointed, (viz. ~t.ure g@on~lJ~) then he ihall be difabled to fue 
in any Court, and fhall forfeit the Sum of 500 l. 
~tr John Read ma~ mane. ~ig~~~lJcritf of Hartfordiliire, 

12 Novemb. 25 Car. 2. ani)bett1~ litH untlet tbe ~enten(;t of 
<f~lommunicatton, lJe tooIt upon lJim tlJe SlDfftcc, ani) 'ct:: 
ecurell it fo: 3 Months, viz. to tiJr I 2th ~al' of February af:: 
ter\llaril~'t ann tuen refuftb to fetbe anr lOll~tt; tlJe ~uj)~e~ 
came fron after to ftrep tlJe grrtfcf5 fo~ tl)at ~ountp, but 
tlJere \Xla~ no $Suetiff tlJere to attenn tl)t1U, anti tt)e mea:: 
{on \1.1a~, be,auft if be bail e~ecutzo ti)e ~fflce U1itiJout ta~ 
bing tl)e ~atlJ~ (tlJe ~tnle being now t~pirCll, tnl)erein be 
ou~lJt to l)abe taken tlJe fame), tlJen lJe bail !ubjectcil bim~ 
felf to tlJe 1fo~fetture of 500 1. an]) be coulil not rcceibe rUt 
~actament bccaufe l)e \tla~ <f~communicate]), ann tlJ£r£:: 
fD~e fuppofeil tlJat after tile 3 ~ontlJ£s lJt \11a~ ipfo faCto bif:: 
'bargeD bt! tlJe afo~cfaii) ~tatute ,; attn wlJet!Jct upon aU 
tlJi~ ~atter tbe ~efen'Oant bc gUlltl?~ \l.la~ tJ)c fJIluettiotl. 

Ward anb @>irWilliamJones tlJe atto~ner~~eneral argue!); 
tlJat tl)e ~tfcni)at1t ma£S guiltp. 

'1. ~!Je ~atl.J anb @>acrament are ttccetrarp )J!lualiffca~ 
tion~ fo~ aU ~lJetift~; btcaufe tlJe g~ apPOint£) tl)efe qrbin~~ 
to be bone, an]) tlJe pcnaltp tlJcrclll c~t£ntl~ to tlJofe \\)1)0 
e~cctlte anr IDffice afttt tlJe att)zre g@ontiJ~, mitbout iloing 
tlJe fame, but not to fucl)tulJo ncglttt to Qualifp tlJcntfclbe~. 

gnb t!JouglJ it mal' be obj£tttll, tlJat tlJe get ~ibe~ no ~c~ 
lHlltr fo~ not taliin!A of tbe IDatlJ, it on!l' eojolnz it to b.e 
bOnt ann fubject~ t~e perron to tue ~o~f£ttnre of 500 1. fq: 
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e~Huting an ~ffite after ttt}~re g@ont~~, tlJat being not 
ilone; '0 ti}at tl)t.(i l~ not to be punilbetJ b~ ~nfottnation, 
it bring 110 fiDfffllte at tiJe ([olUtnOtl )Law; 1?ct if an '%ltt 
appoint~ a ~lJillg to be bone., tlJe atranfgreffing of tiJe 
l1a\U i~ all ~ffente at tlJe <!tDtntnOn )l.,sw, atH,'ouul:Jt tbtt~ 
to be punttbeb; antJ fo It UHlp abjutJgctJ in Cafile'fj Qrafr, 
z Cro. 643. 

I RolJ. Abr. @>nppoft' tbe Wefenbant tab giben 150nb to perfo~m a 
25 [. 455· ~bingJ a WifctJarr!e up tue ~tt of <!!JotJ) o~ b1? tue ~blig(f ~ 

ball been groll., but tlje $.lDbltgo~ (bouln neber tJifable lJim~ 
felf; 4'lntJ if It be fo in p~ibate (!tonttact~, mud) lno~e in 
tue <!tafe of (be laing, beta-nrc our ~utl! to !Jim l~ of tlJz 
lJig!l£ft Jaaturc. 

2. arlJe.rtfo~e tlJt <f~comntunication can be no <f~,ufe {o 
tlJe ~eftl1llant: 1fo~ tlJouglJ be migl)t babe been t~cufelJ 
if be ball been untJer a lrgal J0ifabtlitr, \UlJiclJ be coulb i.11 
ltO wife p~ebfnt; ret iJere be \.l)a~ able, anll ball ~:inte 
enou~iJ, ann it \nap in bi)l10ohlcr to lJabe tJifcbargeb bim~ 
feif from tll!~ <l?~communt,attotl, aub bting bounb bp lJt~ 
~lttr ann aUegiance to tlJe itling to perfo~m tlJe ~ffi,e~ 
be ou~l)t to (lushfr l)tmfeIf fo~ tlJe t0erfo~man,e, anti ei~ 
t1;er to remObe tte ~ifabilttl!:9 o~ ft)eW fJe I)ab not ~owe~ 
to bo it. 

'~i~ lJi~ !lDbftinacl? tlJat bifabl£~ !Jim; aub 'ti~ abfurlJ 
to tlJinIi tbat tbip <Ie~commutlication, \lllJtdJ \1la~ befigneb 
a~ a ~uniQjment., lbotdll now be an (faft to lJim, to t~~ 
cuft flint from e:tecuttng tlJi~ sIDfticr.Moor 121. Lacie't1Grafe. 

3. -arlJat tl)e weftni)~t1t i~ punitbable fo~ tbl~ ~e'tl~ett, 
1ltlJet\nife tlJt liiing tuoullJ lofe t be <Jeffett of l)i~ eubjett~ 
@erbicc, if it (boulll be in tbtir jeol.tJer to llifc!Jat~e ti;em~ 
{elbc£58t ~leaf1t1~e; an gtt of 19atUament cannot, ann 
mudJ lcfJj tl;Je JE)efen1.lant lJi-ntfelf b~ bi~ omn att tafit 
a\l.lar "i~ ~utr anll @lrrbice \.tlIJicl) be O\llttb to tlJe Bin« : 
gull tlJerefo~e, thouglJ 'tt~ ()j;nacttll., ~~at a eben! mall 
be onll' fO~ one Wea~., ret it lJa~ bren alljuttgett tlJat tl)e 

Antea. lL\in« br a Non obfiante ma'~ btfpenfe mitiJ tlJat e>tattttt, 
btcaufe otlJcr\1.1tre iJe mouln be LJtp~ibCb of tlJe 0crbice of 
l)i~ @>ubjctt~. 

9lf a ~beriff, mlJen be i~ firft abmittetJ into l1i~ "itt, 
tcfufe~ to tafie tlJe ~atiJ of bt~ ~fft,e., be t~ ftnabl€, anll 
fo lJe ougl)t tete; if nnr ~Utcration be mabt bp tl}e liling 

Cro.Car.26. of tl)at ~atlJ., lJi~ ~tfobellt€n,Ce a ftet~arll~ i~ ).1unifbablr, 
tl)ougt) a jfo1nt of tur ilDatl) i;:l p~£f't'lbN) b1! tiJe '1ttt of 
~arltant£llt; anll tbere l~ no otber mal' to punitb tlJe 
letfenbant in tJJi~ ([afe but bl? 1nfo~mation., fo: afur tlJe 
i:l)~re ~olltlJ~ (in cafe be t~ttute' UJe ~ffice flot being 
Qualifien) tbe get gibe£) tbe ~ellaltl' to tl}e '9}"·fo~nlet; anll 
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tf lJc (boulil not e;tccutr. it~ tlJe ~ncOnbtnienct tuouro ;JC 
great, ,btcaufe ·ti~ an !IDfftce \.UlJictJ (onccrnet{j tlJe :Atllnt~ 
nilltation ~f gJufttce~ a~i) ncceffat'1' fo~ tqe S!3anagcllullt 
anil ([oUertlotl of tbt l!ung'S5 lIiebenue. 
~lJe~tntute e:rttn1)~ to ®ffiu~ of ~rut1 tl9 U~CU a!J of 

~~ofit~ anti cnjoin~ tl}e ttbtng to be i)onc~ ti)e ~l:anfQ;rrf~ 
fton tuiJtteof iJ3 an sIDfienct~ a~ \nell at tiJe ([ounnoll J.unn 
a~ a~atnft t!je etatuu, ani) fo punilbnble up jJnfol1UutwrL. 
anll tl)erefo~t tber p~a~etl j]ull_gtUent agatntt tte ~efen­
bent. 

301 

Sawyer nnb Levinz contra; viz. ttfJrr ag:rren3 if tUe ~-ub~ E:~ Dane 
jett be Qualififil lJ£ oug!Jt to acccpt tiJe ~fItce, but tue lTl>e~ D~i 
tenilant 'b.la~ not fa QuaHUci.l, ann tiJerefo~e to be c~cufei). 
'l5ut befo~e tIltt' entereD upon tbe ~ebate, mfjeU,)cr tbiu 
tua,S an ®ftrntt O~ not, tIler troli an <f~tcption to tlJ& 
:ffo~t1t of tUt 3ltlfO~matioll. 

Viz. trl}at It \1.Ul~ not gOOil, becaufe it nin not toncIUi)c 
contra forma,m Statuti; fo~ if tIlc ~ftence be at tlJe ([ottuno» 
)Lam, ann a new 1t~ettaltr tssgtben bp tije ~tatutc, the 
10~o,rebtng_ ougi)t to bc eitUtr at tlJe ([ Olumon Jla1t1 br 
mal' of ~htle, o~ upon tile ~tatute fo~ tt)e ~enalt1!; but 
if tbe ~fftnce be Ill? ttJe ~tatute, tben it tuu! be lain to 
be contra farm"am Statuti. ~O\l) tf tI)i~ U.'hl~ aur ®fience in 
tlJe ~tfenllatlt,it tua~ bec;attfc be ilin not rec.eive tbe ~a:: 
(rament ani) take tbe.®atiJ, \UbiclJ i~ an ~ffen,e agalnff 
tlJe ~tatute, ann tJ)eref-ot£ ougbt to condune contra fOrn1<1m 
Statuti, \t)1Jt~u t~ clIctltial. ~bcn a~ to tlJ,c ~ub{tanc£; 

I.atlJe 9lnfo~matlon t~ infufftdent, fo~ tlJere i~ no sIDtfence 
at aU of mljt{b ,tlJe <ltommon "La\}) notiJ tafie Jaotiec; ann 
tJjOttglJ tl)c ~otlfequeme~ of tlJt ~lJtng ilonc tUS}! be bail, 
t'ct no ~atl mall b£ putJi6jtb fo~ tlJat, bcennfr tbofe onlr 
agtttabate tiJe ~tfetlce, if an,,; neitl}tt i~ tlJt~ 9Jnfo~ma~ 
fian: ttue, fo~ it -faitl1l}t tefufen abfque rationabili caufa, but 
tete Ula~ a reafonable ~aure: anll tlJou~b it ma~ be ob:: 
jetter. t!Jat it nnl~ onll! impotentia voltmtatis j ani) tlJat ctJerl! 
~ublett beintt i)i!~blei.l; i~ to .teluobe tijat ~trabilit~ ttl 
fetbe tfJe latng, tlJtS \\H~ b'enten; fo~ a £l!Jan Ul!)O l~ a 
10~ffon~t fo~ ~ebti~ not banni) o~ compellable to be 
~JJetiff, ~titbet i}j a ~,an bounn to' purcJlafe !1anil~ to 
Ciualtfr tnmfeif to be ettijCt a <[o~oner o~ ]u~hct ~f tile 
10eace. :lOp tJJt ~tntute of 3 Jac. ebet')! lllccufant l%btf:: 
abltn; ~ mt1l? confO~tu __ hu~ ~e ig not boun~ to it,. fu~ if 
be Cub~tt~ to ti)C ~etta It'}!, t,t,..a~ ntucJj a~ l~ rcqut~c1J ~}! 
)1s\tJ. '€i~ ttlH\ a ~ubJtct tZ bonn}) to fftbe tfjc ~ll1g ttl 
fucb <tapacitV a~ IJC iz in ~t tbt ~lmt.of tb~ ~trhice COin~ 
lnanlJclJ, but Ite t~ not, obItgril to~uahf}! ht ~lfelf ,to ferbe 
in tbefr ~ap"c:itr: ~eH!!et~ Doff} tt appeat 111 tlJt~ ([{tfc\ 
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tl]at tlJe (l)cfenilant \t1a~ able to remobe tbt~ jneapaci~ 
tl\ ann tJJ&t (bonia I)abe bren mEW" onti)c otl)e~ ~loe, 
ann aU 1uilgeg ate to junge upon tile 1!ieeo~tJ. 
~be ~ntent of tlJe ~tatute if$, '{!t:iJat if ~erfon~ wiU 

not QuaHfl! tiJetufelbe~., tl}er O)all not F,:ecute anl? SlDtfice, 
anD it Ula~ 1uatle to lirep Roman ([atuolicli~ out of ~laeepj 
but not to fo~ct tbeni to ac~pt of ~ffict~ of (!Crull in tlJe 
<1DoberUml?l1t; ano tt i)zugn£S no 19undbment fo~ quitting, 
but fOJ e~c'ntitlg of a ~late contratp to tIle )Law; but if 
tlJi~ be an $JDilence, tlJt~ ]tlfO~lnatton win not Ite; anb 
fo' that (" , ., 

2. jt maf$ arguclJ, qrlJat if a ~lJing br. ett{Jer eomtuantlcn 
o~ fo~btnilell bl' a, ~tatun\ tue '(!tranfgreffion tn eitlJe~ 
<tafe i~ an 1lDfienec puntruable bp gjnfo:matton; but tuben 
an grt llotl) not generaUl' eommanll a atbing, but onlp fub 
Inodo, tiJe 10artr offtnllillg ir; punifbable no otlJettutte tl)att 
llefinneil bl? tlJat l1am; a~ tubere tIle ~tatute of 18 H. 6. 
cap. 1 I .. p~obibitfj anp g@an from being a ~ufti't of tlJt 
~eace., unleffj be lJabe 401. per An. ann tlJe' ~tatute of 
5 & 6 E. 6. cap. 16. mfJicb mafie~ fueD 15afgain~ a~ are 
t!Jtteill lucntioneil about bupina of g)ff{ee~boin, if fudJ 
~ffice be fo~fl'itabl~, t!Jcn an ~nfotmatton tutU he j but 
tuljCtl 'tifj ipfo faCto born., a~ in botiJ tbt fotmer <ltafe~, tl)cn 
'ti~ otgermifr, becaute t1:)e 19unifbtnent i~ t~ecutell br tbe 
~tattlte it felf; anll tlJerefo:e \l:ll)ete tbe 2boillance iSS 
matJe bp tbe gct, tilerc i~ no ~eell of an :lltlfotm~tfon. 

ani) tue ~bjettion of Impotentia voluntatis i~ not mate~ 
rial to tiJt.s l1\urpofe, becaurt ~imol1p., 13!lptn(l of ~ffl,eg:> 
not fubfcribing tlJe 39 article~, aeco~lling to tbe ~tatute 
of tbe ~uren; tlJefr ate aU boluntarl? 2ct~, l?et no jnfot$ 
mafian lie"., againtl fucb ~ffeniler~, becauft tl)e ~tatute~ 
e~eeute tbt ~tlnilblnent. 

flClJe ~ntent of tIJe 10atliament i~ b£re bedaretJ, tl]e J0if::: 
abilitr of tUr 10erfon mahcr; tlJc ~fftce boitJ; boill t) aU 
1ntent~., fo~ tbe migl]t of 'jJnftlnt~ o~ SJ@en in 10~ifon ifS 
not fabeb; fa tUat abmitting it to be an ~ffenee if t!le 
~utl? be not perfo~mc1.l, 1!£t if fuel) a mualincation be re~ 
auifite to mafie a ~an to art in fuel) an !lDfttce, o~ per~ 
fo~m fU(.l) a wutp., if tllat ~ualitication be wanting, tlJe 
~attl' if5 onlp puni(bablc bp tbe lL·of~ of tile ~tfiee. 

3rtJe 1Lct llotll not i)ifUn~uitb bcttllren ~ffiee~ of t[tuff 
ann ~~out! anti fHi to tile otlJcr 1lDbjectiotl, viz. ~bat 'ti~ 
in tJ)t ~O\UCt of tbe ~efcnnant to QusUfp lJimfeIf, tlJe 
{£une lltight a~ mell be objettell againt! aU tlJe ~opilb mt~ 
curant~ .. upon tbc ~tatutz of 3 }:IC. anll if a ~tatute 
botlJ llifable !Scrfon£!', o~ ab~ij)tte ti)e laing of tbeft ~er:: 
bt,e~, tJJere i~ no ~njur1? bone, btcauft tl)e llling btmfelf 
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i~ ~artl' to tije act; but if ~ifclJtef~ tuere neber fo great~ 
fince tbcl? are itltroDucclJ bl? a )law, tlJc)J cannot be aboit):: 
(n till tJjat lL~\U, t~ c~angtlJ. . . 

3. Jl3ut ailtUltttng t~e jJnfo~matiott to be goO!)., ani) tlJat 
tbt~ i~ an srDffenct fo~ \llbic!J it \\Jill lic, ret tl;Je <lfrconuu u~ 
riication i~ a fnfficttnt (f;rcufe; it appear~ hI! ttJe [1erDitt 
tlJat t!Je ~tfcnlJant U1tt,lj abfolutdp 'OifnblelJ to be ~lJeriff) 
fo: if lJe i~ to taflC tbe ~atb ani) receibe tlJe ~acnltnetlt 
tn o~lJer to It, if be cannot be alnnitulJ to t!)e ~aCrRml'nt, 
a~ being nutlet tbc ~enteuce of QC.rcolumuntcatiOtl, tbat 
j~ an ~r,ufe. 

~lJe ~cfeni.lant i~ oull? nt'~ucll into a <If)uilt., fo~ the 
Siatl? babt not founn anl! ; tUer 00 not far, QIbat it tuas; tn 
lJi~ }9o\\1er to l?itlil SlDbetJicncc, o~ tt)at 1)e lutgl)t {Jane en:: 
ableb btmfclf; tbcl? onll? fin,n lJifl lncf{pacit~; a.ni) tlJOU{(U 
it \lIa~ a bo!untatl' art, wlJtClJ ma~ tlJe <1taufe of IJi% WifE 
abilitr, ret in fucb ~Llfe~ tbe '.11Al\U llotlJ not loob to <taufe~ 
fo remote. jJf a ~atl be ttl ~~ifon fo~ ~ebt, it iZ l1ir.s 
owu act fo~ contracting it ann 110t pllt?ing~ but pet an 
g)utla\tJ~l? againft iJim \!lUila in ~zifon., (ball be tcberfrn., 
becaufe tl1e imtnebiate €aufe, viz. tbt ~lJmplifon:men:t, anti 
tlJe j!ulJgment \Ua~ in invitum, anti tlJe Jl.;atu ioot£s no fat:: 
t!Jrr; anb fo ~utl~mtnt \.Ua~ p~arL'n fo~ tbe ~efl?n1)ant. 

lOut tiJe ([ourt \Ucrc aU of fli)ptnion, tlJnt tbi~ tjJnfo~ma~ 
tion \\loulil lie, ann tuat tlJe ~efern)£lttt it.H!~ uunilbable 
fo~ not remoning tbe ~irabilitl'., it being in lJ'ig ~oU1er 
to (tet l)tmfelf abfolbell frOlU tbe Qf~~ommunicati01t: gnil 
fo 1un~mcnt \1)a~ gibtll agatnft l)iIU, anb a [at ric of <!];r~ 
ro~ b~ouglJt, &c. 

Godfrey rverfus Godfrey. In Communi Banco. 
Intrat' Hill' ult' Rot. 32.1. 

D~15~ upon a 160ntJ fo~ 10etfo~tuatlCt of an $!war1l., In ~n;arsdof~ 
tlllJi'b tlJe atbttrato~~ batt tafu~u ~otire of 72 1. in S:ti~rfaal~:~l 

<ltontroberCl'., anlJ flab awartteb 501. in ~att~faction: -m:iJe ofa greater, 
~efenbant pleatlf$ Nullum fccerunt ArbitriUlll; tlJe ~tainttff and good. 
replief) an g\lllrtl., anll fet~ it foztg aniJ a1TtQ;n~ a 113~eatIJ; 
t'o \tlbt,P tl;Jr wefenbant bernuttCb., becaufe it appeareil up 
tbe gmsrb tlJat 721. \Ua~ in ([ontrotlerfr fo~ lRt'ttt bur, anil 
tlJnt 501. tusfj atoarbell itt full ~attsfactl0t1 of 72 1. £lUll 
general 1lielearl'~ to be giben; but it nlil not appear tl}at 
an!, iotber g@atter tutH; in <1!ontroberfr betttlren the ~attie,5', 
tlJougb tbe s;,Ubluiffion \ua~ ~eneral; anil atbtttato~f) 
mal? rtlJuee incertain f[bing~ to a <ltettatntl!, but tbcl' can~ 
not malie a ~ebt certain to br leffj, e~ccpt tbete were otijet Curia. 
~tfteten,e~ fot ll1lJtcb Itllewtfe tbt~ lltclean~ wa~ to be 
glbtn. 10 H. 7.4. '].5ut 



Pafch. 30 Car. II. in Comnluni Banco. ,_ 
~------~-------------------------------------

'l6ut tbe \tilJole ([ourt were of~piniotl toat f!Je atoaril 
\l1a~ goob, fo~ tlJat tbe gtbitrato~~ miglJt confiner otlJe~ 
~atterz betml'en tlJe 10artte~; nettJjer nil) it apptar bl? 
tue 1!\tlatil tljat tlJe 72.1. \tla~ nut, but in l0tmann onlp; 
anll ;ti~ unttafonablt fo~ !Jim to finll 1fault tuitlJ lJi£s OWU 
([are; fOl be aUenge~ tbat be ou~lJt to pal' 71 t ann com~ 
plain" becaufe tlJe otlJet 10artp i~ contcntel) \nitlJ 501. anti 
tlemann" no mo~e. 1uilgment fo~ tge 101aillttff. 

Wright 'Veifus Bull. 

Condi~i~n D<zE13·QI; upon a 'l6Jnn fo~ ~a12ment of 40 1. ~be <ItOtlbi~ 
D~j~~1~li~e tiDl~ ml)creof \na~~ That if the Defendant fuould work 
'ti; in the E- out the faid 40 I. at the ufual Prices in Packing; when the Plain­
leetion of tiff fuould have Occafion for himfelf or his Friends to employ 
t1he Pa~thY to him therein, or otherwife fuall pay the 40 I. then the Bond to 
lave elt er. b 'd . e VOl. 

~lJt ~eftnbant pleab~, ~lJat be UHl.t) al\llal!~ rralll' to 
babe \.U~ouglJt out tlJt 40 1. but tbat tlJe 101strtttff bin nt~ 
ber eluplor lJim; anll upon Wemurret tlJe l&lea \na~ l)ellJ 
ill, becaufe t~e ~efennant nin not abet tl)at tge ll)latuttff 
ball anl' ~ctafion to malie ufe of lJitlt; ann fo~ t!Jat it 
toa~ at fJt~ QJ;!ectotl tttl)e~ to babe mo~ft 0: ~onel?, ann 

~as~et and not babing implol?fn fJttn, but b~ougbt bi~ Qlction, t!Jat 
A~te~~ i£S a latQueft tn lLaw; aub fo be fJatlJ netermintn bi~ (jf;:: 

Irerion to babe tbe ~oner; anll gjullgmrnt \lHl~ a'CO~:7 
btnglr giben fo~ tbe ~Iaintiff. 

Blackbourn verJus Confer. 

~lace,whete I~ Replevin, tlJe abo\rJant plean~ an €ttcutiotl talien 
!t thall be out~ antt tl)at a ~ttm· fo~ Fear£S tuai1 £~tenttell, ann an 
~h~~~!~~~id 21Ii~nmtnt t!Jereof mane br tbe ~lJeriff, but aUcb~e~ no 
in the Plea- "ttHace mbi'tt tile alItgnment \Ua~ malle: 15ut upon J!De~ 
ding. murre~ it 1\la~ beIn gOOi), fo~ it (ball bt intenbeil to be af:: 

uguell \tllJere tlJe )Lanil notlJ Itt. 

Hall 'VeljUs Carter. 

Bond to I ~ au iction of ~ebt UpOll a 'l6onb, tlJe ~efenbant 
render h!k1- ctabe~ g)rer of tlJe <!tonbitiotl, tuiJiciJ tua~, ~l)at if att~ 
~~l:e~ P~~~d. otbe~ ~trrOll, (mbo ma£s atrtllett at tJlt euit of ttJe Ji)i&.in~ 

, tiff, antt fo~ \lllJom tlJe ~efenllant \l.1a~ nom bounil) tbouln 
gibe fucb @)ecuritr a" tlJt ~laintiff tboultt app~obe of fo~ 
ttlt ~al!ment of 90 1. to lJim, o~ fbouUa renne~ lJi~ 130bp 

~il~·;.j2· to t0~ifon at tl)e meturn of tlJe m~tt,- tl)en tIle ~bhga. 
tion to be bOil'. ([l)t 
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-m:iJe Wefenilant ple~i)£S tlJe ~tatute of 23 H. 6. cap. I c~ 
~iJat tbl.£i lBoni) \l1a~ gtbCll pro cafimcnto & favorc: g nil tiJi~ 
cE:afe coming to be iltgueil upon a Wcmurrcr, tlJc ~ue1hotl 
'\tis£{, Whctijcr fncb lBontJ be witbin tlJe ~t~tute o~ not-: 
ann tlJe ([ourt \Uete of ®pintotl tllat it tua~ not. 
jf tlJt ~lJ£riff taftez Jl)onLJ in anotuer ~an'~ ~ame, to 

eluile tbe ~tatute, fuel) :15ohil t~ boit; but tbc ~laintlff 
mal' gibe ~itertton~ to ttJt g()fftcer to talie fuel) 150nn az 
t1Jt~ to lJimr~lf; 'ti~ cnll? an Ql;,rpeLJient to Plebent a nctu 
grreil, attn tbc ~gtretnent of tlJe ~lainttff mafit~ it goon. 
~f a Capias be tafitn out agatnll t!)e ~tfellnant, aUll a 

~lJtrn lVerron gtbe~ tl}c 101aintift a lBonLJ, tuat tIle j£)e~ 
fennant (ball par tue ~oner, o~ renLJet jJitttfelf at thz llte~ 
turn of tlJe [[tttt; 'ti~ a goon 18onll, anll not mitlftn tlJc 
~tatutt, becau{t 'ti~ not bp tlJe lE>irtction of tlJe flDfftcer, 
but bl? tlJe 'ltgrrement of tfJe ~latntiff, anll tl)cre ifj no T. Jones 9~; 
Jla\.U tbat maftc~ tbt flnrrement of tlJc 10artie~ boilJ ; anll 
if tlJe )Bonn \t1a~ not tallen b~ 'util agrrement, it mtgbt 
lJabe been traterfen. 

~ut ~utlice Atkins noubtcb, btcaufe a 180nll to retlbet 
lJimfelf a ~~tfoner i~ botn. Bewfages'~ Q1:afc, lOCO. 15ut if 
it ball bren to pal' tlJe ~Ontr, o~ appear at tlJt llteturn of 
tlJe mrit~ it ban been goon! ')But not\llitlJftanniug ~utJ~ 
mctlt tua~ giben fo~ tbe 101atntiff. 

Shaxton tVerfus Shaxton~ 

T~cf Qronbition of a 150tlb \tHl~, 'Ql:bat tlJt ~ertntJant NO?Z dam7i~­
, lbouin fabt iJarmlef.s Thomas Shaxton, anll t!JC ~o~t~ fica~~:1ot a 

gagen 10~emi1fe~, anJ) tboulll pap tlJt 9jntereft fo~ tbe p~in:: ~o;ere t~~' 
eipal ~Utlt. . Pedon and 

~fJe WefetttJant pIean~ 'm:lJat Thomas Shaxton non fUlt Lal~ds are to 

damnificatus, fo~ t~at tbt wefenbant I)an paill tIle 11.0 1. p~tn:: ~ifi~d~emp­
etpal ~onel!, \UrttJ aU tbe arrear% of 9lnteretl nue at fucb Antea, 16). 
a Wa~! anll upon a Wemurret tlJt~ Ula~ belll no gooll 
~lea becaufe t!Je ftril ~atter non damnificatus, goe~ to tbe 
1gerrotl, ann not t~ t~e 10~emi1Ttfj: ann fo 9juogment \1.1a~ 
Blbe» fo~ tlJe lSlalnttff. 

AnonymUSt 
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Anonymus. 

A(ter Ac- T~(f ~cfcn. ilant \ua£{ inilictell {oJ a <[ommon ~t'erpaf;3', 
ql1lttal for a anti aCqutttell; anb noUl ma~ l0lainttff in an 'Action 
i~:~~~f~~n on tije ([afe 8Q;sinft tlJe r)~ofecutot: ani) Dr tbc ~ptnton 
ABion on of tiJe <Jrbief jluftice tJje ~ction will lie fc~ tlJe ([lJfH'ge~ 
th~ f~re ann (ftrpetlce~ ttl tlefcniling ttc 10~offtutton, wbicl1 etc ~c~ 
~:l4~~' l1uittal p~~~t~ to be f~1fe, anll ~bc ~nlJictingiJ~ln p~Ob~~ 
466. ' to bt ntaltctou~; fo~ tf lye iJall tntenllti) snr Ql:lJtng [O~ i.n~ 
Antea. ot1Jn lBcnefit o~ liieconq.1tncf', be migbt lJabe b~ougiJr a ~t::: 

btl ~ction, anll tbcll if l;e lJan bren founl) ~ot~<l5uiltp, lje 
lUOld!) i)atc gall iJi~ <[oa~ aUo1uell. 

~iJiJugb tije p~of€cution be fo~ a 'C!l:tefp~f$ fp: wl.heb 
tljcre if.' a tnobable <ranfe, 1!et afur Qlcqutttal tt uJaU be 
accounteil malictou~; tlJe ~ifiercnce oult' i~ mtere ttJe 
9lnottttncnt If) fo~ a ~timit1al ~atter~ but \lJbere 'tiz fo~ 
fucb a ttlJill{l fo~ wI}i:::!} a ([ibt! artion wil! lie, tlJe ~attl? 
tan babe no Eeafcn to p~orecute an :Jjnllirrment, It l~ onlp 
to put tbe Weffnbant to <Jtbarge~, ani) to utalie biln pa}! 
jfre~ to tJje ~lttli of tlJe a(fif£~. 

Penrice and Wynn's Cafe. 

Habeas Cor- ~ ~rjtan: Maynard mO~eb fo~ a Habeas Corpus ~?! tlJe~T~ ~e::: 
PllS may be \.; J tn~ co,nmttten to t!;t Poultry ~ompter b~ t!;~ ~O~~~lltlf$ 
granted in fion2i~ of 'l5l1nlnuptp, fel fcfuftng to bt e;ramlt1ei) c.nn 
Civil Mat- ftl'OJn toucbing tf;Cit ittno'Wletlac of tbe 13&nRtupt'~ ~llatc: 
tm. . arbe 1P~otef~ anafnff tijem in tlji~ ([ourt., \l1a~ an llttaclJ:: 

mcnt of ~Jibi1cgr, \UIJtclj tua~ a <ltibtl ~!ca, ani) of 1llbitlJ 
tbe <1tourt {Jan 1urt~i)tcrion, anI) tlJerefo~e tlJt Habeas Corpus 
!tuatI be g;ranutJ. 2nil tlje <[iJitf 1ufhce faii), tlJBt it lni~bt 

Antea. be \Uitl$out g@otiotl, bccaUfe all t[j£ Habeas Corpus's in tlJat 
([outt \rete ad facicnd' & recipicnd' ann tbrr ~ffue ot atourfe ; 
but in tlH~ King'~-Bench tijel! an~ ad fubjiciend' \.UiJicb ate in 
c[rirntnal Graufef5., ani) not to in grantci) untiJout gj,,30tion. 
firlJCtl tbc ~crjcant lttobetJ HJat tije $ef)er:ff tuigl)t return 
iji;j [[lrit, \UlJiclJ ttHl~ i'UJnr, ann being filcil, be tooIt ~r::: 
ceptio'n~ to tl)e lReturtl, br tuiJiclJ tbe <!B~ouni) of tlJe 
([outtllitutfut appcaretJ to be bp Q1ertuc of n [[tarrant 
tlHl'lft tije ~at1tH.l aun $?ZG l~ of tlJe <[ommi1Loner~, &c. 
\11tJiclJ be faii) \.Ua~ ill fo~ UJant of an gbernt£nt of ti)£ir 
mefufal to (,oute anll bz fwo~n; fOJ it lliD not not appear 
tbat tht1? bin refufe, ann tI)er ,ougljt not to br; comntittciJ 
witbout rcfufing, fo tiJftt OjOUlll babz oren pofttibdp aber~ 
reb, viz. ~i)at tiJer bin n'fur~, an7J ftill no; fo: if tlJcP nrc 

z \Utl~ 
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mtlling at ant' -m:tme, tuel! ougbt to be bi(9)tlrgell;' anb 
fo tlJet' mert, but were o~llereb to put in ~ail upon tfJe 
2(.uatbment. 

Abbot rucrfus Rugely. 
-

T ll) Ql; }elatntift betlarell in an action of ~[ault anb Plea Puis 
15attert?, to blf;JidJ tUe ~efenbant plealltb Non cuI', d~rrcin con­

nnb at tUe atri'e~ a IHea: \lla~ put in Puis darrein Continu- :::flbeccer_ 
anee, anb a ~em urter tiJereunto. ~lJe ([ourt \tIere clear tified as Part 
of ~piniotl, ~lJat if tbe t01ea l)ab been ttruable, it coulll of the Re-. 
not lJabt bten tben trieb, ntitJ)er coulb tlJe Wemurrer be pO~d of Niji 
tt)tte arguell, but mutt be certifieb up lJitlJer bl:' tJ)e jJubge rms

, 
of gtrtfe,ag 10art of tl)e l!\eco~ll of Nifi prius. Yelv. 180. 
Hawkins verfus Moor. 

Ballard ruerJus Oddey. 

I ~ \Da~ rutellin tfJi,lj ~afr., tlJat to aboilJ a §!ecuritr br The C;on': 
1lieafon of dIfUfl', ttJe ~ontract it fdf mult be- ufun~ traCt It [elf 

I)U~, fo~ if tbe ~artl:' talte.t.1 aftcrmarb.t.1 mo~e tIJan i~ al~ fu~i~~:~u-
10\1:leb, tlJat will not malie it fo; fo tbat if tlJe agrremrnt make it 
1)f tbe ~artte~ be bonelt, but mabt otlJermife br tUe ~t~ void. 
fialie of tlJe ~ctibeller) ret 'tis not [leur}?: g,lj if a ~o~t~ M~dn~ 29), 

ga~e be fo~ 1001. \l)itlJ a ~~obifo to be boii) on 11)S-1'lllent 69. • cp. 
of 106 1. at tiJe <fnb of one '!Pear, anb no <ltobenant fo~ tlJe 
g@o~tgago~ to take tlJe ~~ofit~ till Wefault be maile in 
19a1?mt'nt., fo tlJat in ~tricttlefs tl)e ~o~tna«ee is illti~ 
tuleb botlJ to tf)e jlnterelt anll 'JofitS; ret if tfJi~ was 
not £~p~tlfell, tbe ggreement i)Z not dtfurr· 

,~) 
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j\nno 30 Car. II. in Communi Banco. 

The Cafe of one Randal and his Wife, an Admini-
ftrator, f5 C. 

Judgment D(f15~ upon a)5onll againil tlJe ~efeni)ant tt$ 
m~~ ~e a- a!)miniftr&~o~! '<tiJer pleab a 'J]ullttmcnt recoi'lef:; 
~~h~ut a en agath(t tlJe ~nte1late in Hillary Jerm, 26 & 27 
Writ of Er- Car. 2. ann tlJat tl)cp f)ai) not QUIet£' ultra. 'lte 
ror by a ~laintiir replieg, ~iJat tlJere \1)a$5 an: gction agatnfi 
~~~apa~~i~e tbt ~nt~1late, but tljat l)e bien befate 1l~tJ!&tnent, ani) tbat 
a Stranger after IJI~ iIDeatiJ gjubgtuent hla~ ObtdUICll, ann fiept on 
to it. ~oot per fraudem. 

~lJe ~efeniJant traberfeil tIle jfrf!Ub, ln~t i)iil not anfirrt 
tije ~eatb of tiJe ~ntttlate; ann upon a ~ttnnrrcr, it UH1£' 
faib fo~ tiJt }Dlatnttff, tiJat tbe ~ubgtttcnt WClfj ill, anll t~at 
tt being a ~ttanQ;er to it, couln nettber b~tu~ a [[hit of 
cfrro~ o~ teccett~ anll ban no otlJer [{tar to aboiO it, but 
bp ~l£a; ani) tlJat 'tifjput a~ a muIr, ~bat \llIJcre 31uog~ 
meat ntal' be teberfen bl' a [[ltit of ~rrol, tbe ~artr f:)aH 
not be ailmittetl to ilo it bv ~lta; but a ~tran~tt to it nH~ft 
aboin it br 12tlea~ br"aufe be i,;i no ~attr to tile ~u~crm:cnt ; 
a~ if a Scire facias be b~ougbt againft tIle 1BaH, >ti~ a o:oot! 
~0-J~ea fOl tljcm to fal', flCl)at tlJe ~~in(ipalllia% ilea!) befitt 
~lU1)gment gibe", til' mal' of ercufing tbl?mfclbe~ to b~ing 
Ul tije 15oilp; but 'tt~ not gooi) to abolil tbe ~uilgtnent, b£~ 

ero. Eliz. c:1ufe 'df$ a~att1tl: tbe 1Rtco:ll, wIltc!) mutl be aboiilell Dl! 
199· [[{rit of crttO~. I Roll. Abr. 449, 742 • 

qtije ([ourt \tIere (If ~pinton, ~bat tfie ~laitltiff Uti{,(f1t 
aboit! t~e j]nt1gntent mitIlout a [tlrit of <!Erro~~ efpcciaUp 
tn tJ)iZ <[trC~', \\1lJtte 'ti~ not onl)! etroncou~, but totil. 

4 
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Hill rverfus Thorn$ 

I~~an 2rbjttt'untnt, it \Ua~ lJelil bf t~e <!outt~ 'Cll:bat if two Rules in an 
. '(L.~jU1Q;~ ve a'W~r~ti), tbe one u.nH~Ut, anb tfJ~ otU~et not Award. 

lllttbul tbc ~ubnu[ton; tlJe latter tSJ boilY, sub tlJe JS~ea,u 
mua be afflgntil onll! upon tbe ura. 

2. Sit tiJcre be a ~ubntiffion of a prrrtinilar ~tfferen'l', 
anb t\lcte are otlJer., 'QrlJingf5 in <lF~ntroberfl' ~ if in fuct) <!rafe 
a general ltieleaft l~ atrHltDel'J, tt~ tn, anLl it muft be tb£\tI~ 
eil on tbe otlJer ~i~e ~o aboib tlJe ~matil fo~ tl)at Cltaufe. 

3· j,f t!Je ~ubmdfton be of aU ~tfferen,e~ till tfJe loth 
iIDal? of May, ant) a 11ielrafc a\lJat~et1 to tit Q;ifntt of ail ~tf~ 
fcrcn(;e~ tilt tbe 12th wa!' of M9.y, if tljcrc be no ~iffetence~ I Sand. 33· 
u£tnnett tiJon~ two Wal?~, tl)e amatll i~ goot}; if sur, it ~S~Oll. Abr; 
mnft be fiJcwt'Ll in ~leantng, otgeth1tfe t!Je ~ourt tutu . 
ueber intenD it. 3 Mod. 264. 

4- f!b8t l'ecip?o(:al ~o'bellant~ caunot be pleaben one in Smith ana 
lD&t of anctuef; an'll that in affiQ;ning of a 16~eaclJ of <[0:: Shelbury, 
bntant, 'ttz not ut,etrarr to abe~ JPetfo~luanct on tlje Antea. 
platnttft'p ~~llc. , 

Staples rverJus Alden. 

D <fl3Q! upon a lOon'!) (ontlitioneb, to i.leliber fo~tr pair Tender of 
.. of ~tJoe~ witt!n: ~ ~~tltlJ at !1,?lborn-Brid?E', to ~cnry ~~o~a~ 

Kmght (g ~omnton t!arnc~ to G. fo~ ~l18 [lic of tut ®bJ!gee. iliall be a 
'([fJZ ~efenihlttt pleabeb, 'tt!)at tn aU tbat ~pace of a Tender to 

g@ontij Henry Knight nib not contC to London, but tbot futb the MaHer. 
a t0f!1' at Holborn-Bridge be ndiberen fo~tp ~air of 0lwe~ 
to A. G. tbe ~arrier'~ }pGztet ~ ,~o t~tSj ~I~a tlJe 10~a.intifi 
tJnnurren6 fo~ tljat tte ([on'Oitton be:ng to 00 fomettjing to 
a ~tranger, tbe wefenbant &t lJi~ ~erd ougijt to ¥Ctfl.l~tU 
it· Hfle tIiz ~afz UJtwtc tlJe ~ctiotl of ~ebt wa~ bzoug~t 33 H. 6. '3. 
upon a 1501]i) contl~tioncn, tfJrrt tlJe iDefentl~ttt (bOUHl ~ibe 4 H. 7· 4· 
fucij il 1~icreafe fa;; tt)e jJutlge of t!Je PrerogatIve Court ~lOull) 
tbtn:3 fH; tbe ~£f£'ntHult pleftiJell, tlJat tbe g]Ullgt tHtl not 
appoint at11? melpafe, a~b it \t)a~ ailjuilgeil no (!oon ~h~C1, 
bcc,t!ufc tlJe ill)bltgat: on tS on tt~ part., anll I)e ottg!)t to 
tenDer N lEelesfe to tbe gjUi)Q;t. ~ro. Eliz. 7l£ 

25ut 011 ttJe otI;cr @lint it wa~ fain., 'Ut:tJat a taehbctl' to 
t!;C ~ubant i~ a ~diu1Z~r tD tlJe geacter i)'imfelf; ani) if 
~'8nc1~of <lr5rob~ ~re behbetCll to tlJe ~o~ttli' ani) lort, au 
gctien lie~ rcgatnft tlj2 gr@~1ffer. 
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Curia. qrbe <ltourt (abfente North <1Cqief ~uffice) beln tlJ£ t&lea to 
be gOOlJ, anil tbat fud) a fltonftruttton tua~ to be mane a~ 
tuas aCco~iltng to tlJe 9lntent of tlJe ~artie~, ann tl)Jt a 
~eliberl' to tlJe il@an \t)a~ a ~eliber!, to tlJe ~aaer; 
\l.1l)ereupoll 9luilgment tua~ giben fo~ tUe ~efentJant. 

Gillmore ruerfus Executor of Shooter. In Banco Regis. 

~ new A8: INdebitatus affump£1t. ~lJere \t)a~ a ~reat1' of Sl@arriage be:: 
tak!l~:: tttl?cn tue ~latntiff, l.1.l!Jo mall of Btn to tlJe ~eaato~, 
an Aaio~ anil tlJe ~attguter of one Harris, witlJ \tllJom be aftet\DatO~ 
to whi~h. l.Jail 20001. all tlJe ~atttage~10o~tion; an~ ~~. Shooter in 
the PJal!luff tn lJi~ lLtfe~ttme p~omifetJ to gtbe t!Je 101a,intitf a~ muclJ, 
~~~d'~t:~he o~ to, Jeabe !Jim \\1o~tlJ fo tuucb b1' lJill mill. 
Commence- qrlJl~ 10~omife \tla~ matle befo~e· tlJt 24tlJ J0al' of June, be~ 
nlent of the fo~e tlJi~ llction b~ougl.Jt ; tJje S]@arriage taoli <effeer, Harris 
~~ pail» t!Je 20601. anil Shooter ilien in September folloming, 
J~8.ones lJabtng maile no 10apment of tbe ~one1', o~ anl! 10~obi:: 
2 Lev. 227. fion fo: t{Je ,latntiff bp bip mill. 
29 Car. 2. €lJi~ gerion wa~ commenceil after Shootcr'~ ~eatb, ann 

upon tile ~rtal, a ~ptctal (llertJict wa~ founil upon tljc get 
of Frauds and Perjuries, 29 Car. 2. wbiciJ ellaer~, That from and 
after the 24th Day of 'lzme, in the Year 1677, no ACtion fhall be 
brought to charge any Perfon upon any Agreement nlade in Con­
fideration of Marriage, &c. unlefs fuch Agreeme~t be in Writing, 
&c. antJ tbat tlJiSl \Va~ a bare ~~olutre/ 1llitlJout [[!rt:: 
ttng. 

guil bp Wyld ant» Jones (abfente Twifden) jJuilgmrnt \Ua~ 
gibe" fo: tbe 101aintiff; fo~ It coulO not be p~efumei)., tfJnt 
tl)e get ban a lRetrofpett to talH~ sUlap an gerton to \lllJtcb 
tUt ~latntiff wa~ tben tntitulctJ: ~o: if a mill ban been: 
1uatlC befo~e tIle 24tlJ ~al' of June, ann tlJe arellato~ bail 
bien aft£t\l)arl.l~, pet tl;Je [[1111 ban been (teOi), tl)ouglJ it 
ball not been in 1&urfuan,e of tl)e ~tatute. 

4 Afie,r 
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After 1Jcrfus Mazeen. In C. B. 

I~ Cltoberwnt .. tIle ~laintia 1I1Zclateb upon an 'Jlnbentutt, Breach a~­
in \Ubi~l) UJc vefennant llan cobenal1tetJ tlJat l)e \rIa~ figned dId 

fciCci) in 1fre~ ~c. anlllo0l!Hl ftre tbe ~lemi[e~ from aU ~n~ ;e~~~~ Co­
cutnb2:; nCt~, tn trUlcb ta;crc 11H1% aUo anodJct <ltobrnant venant~, tho 
fo~ l1Ui£t cfnjormcnt; ann tlJc 13Jcac1J atTiq;nel1 W8p u}:on Declaration 
an (Jl;ntrr unD flbictioll br unot{1<cr ani) contlube~ & concludes •. 
.., ~ ~ l-J, ~ fie fregzt 
fic Convent!OnCnl [umn prcrdlctam fregit, in tl)e ~ingnlar C01Zve1ztio-
~um bet. nerrz, and 

good. 

l£n1) upon a IDtmutrct to t!Je ~edaration, Maynard 
~erj2ant fait), flrbat tte 13~ea'JJ bin relate to aU tl)t ~tHre 
(Jtobenan:t~., anil tberefo~e tbe <1!onclufion \lia~ tll, betaure 
l1e bill not mew \l1l:Jat G::01nnant in partfcula1:~ ani) if be 
fl)ollitJ obta.tn a Sjungment upon fuciJ a ~eclaratton, tljc 
ltiecoberp couin not be plceilelJ in: 13Jt to anotlJer .:action 
b~ouglJt upon one of ti)c ctijer ~obenant~+ 

13ut Conyers fo~ tl;c ~Iaintia raii), tlJat Conventio i~ No­
men collectivum, a n~ if '(twentp ')5~ea(iJt~ ban bren affigtl£ll, 
be ftill coantfJ de placito quod ten eat ei Conventionenl inter cos 
faCt': ~ni.l of tlJat !3Dlnnicn nB~ tiJc ([:OUtt; ani) tijat tiJe 
'l3;eaci) bein!! cf aU '€f}~re ~D1ienant~, tlje lRccoberp in 
one \Unul!) be c" ~ooi) '15::r til Gnp Qlaton afterUJati:l~ to be 
b~ouglJt upe,n t£t!)er of tjJofe QtobttHlnt~+ 

Farrington rverfos Lee. 

)Out 
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lOut Baldwyn ~erjeat1t infifteil, tljat tbe weclaration 
'1lJa~ not full etlo11\1I), fo~ tiJc lSlaintiff ought to ret fo~tlJt 
f!LlJat tlJe gerton Din COtlettn £@ercbant~ .ac,ount~, ant) 
tl)at tiJe ittephcatlon ntn not belp It. 

~IJe ~Ottrt trere of atiot!Jcr ~pinton; fo~ tlJat it nren 
not be fo ret fo~tf.) tn tl)e ~edaration, btcaufe iJe couin 
not teU l.1.1lJat tlJc ~efeni)ant wouln plean~ fo tijat rnppo~ 
ring iJi1tt to be wittJin tiJe Saving of tbe .act, lJi~ meph,a~ 
tio" i~ goon; ann 'tifj tuc UftHli [[lap of f£Healltng, ani) no 
~epartute, breflufe tlJe pIca of tUe ~cfcnnant gibe~ lJim 
g),cafion tbu~ to replp + )But ti)e ,Saving erteni:l~ onlp to 
account~ lletturen ~er'lJant~, tlJetr !ffacto~~, ann ~er: 
bant}J; ann an gerton on tbe ([afe tutU not lie againfi: a 
)Bailiff o~ 1Faero~ wtJere aUO\lHln,e~ ann ~enuttion~ ate to 
be mallt, unlef~ ti]e account be anjutlti) anll ftateil, a~ it 
\11fl~ refolbeil 'in ~ir Paul Neat~ ([aft againll l;JiS )Bailiff. 

[[tbert tlJt g,connt ig once tlaten~ a,(i it l.Ua~ JJere, tiJt 
~laitltiff mutt b~ing I)i~ actton witbtn ~i~ !?ear~; but if 
it be ai)juften, ann a following account i~ annen, in ruciJ 
([arC tiJe JHaintitf tbaU not be barrell tl? tbe ~tatute, be~ 
caufe 'ti% a running account: lBut if be tboulil not be 
barrtl) !Jete, tl)fn tbe <e~ception wculil crtentJ to aU g,~ 
ticn;) betmren SlIBcrciJants ani) thtir fJacto~~., a~ well a~ to 
9.ctiollZ of l(ccount, fillJid) tua~ uebtr tntenbtil, anil 
tbetcfo~e tlJi~ flea t~ goon, anD tbe Saving e~tenn,(i Oofr to 
!ett:on~ of '1lccount; bJl)ereupon 9lubgment \1.1a~ giben fo~ 
ti)e ~€fenllant. 

Afiry 'VerJus Ballard. In Banco RegiJ. 

Sid. 107. T~~' ~efennatlt btcamt 15ail fo~ ~i~ ~erron~, ag~intl 
?rincipals w}Jom tl.Je t01aintiff gut a jJubgment~ anil two hlere 
l~ Execu- put in <e~ecuttotl; tlJe ~latntltf afterUlaril,(i b~ouglJt it 
~~iJ' at~~e Scire Facias agatna tlJe 15ail, tubo pleailril tl)at two of tlJe 
liable. 10~incipal~ 1l1trt tanen tn <e:rtcutiou btfo~t tIle Scire Facias 
I VJen. :P5· b~ougljt ; anil tuuetlJer tfJe JDatl \tla~ not ntfcl)argetJ tbere~ 
T. ones 75· br~ \tH:1~ nom tiJe ~uetlioll. 
~ ~er~. I:;;. 1t hla~ a~rreD, tilet if :jft~e tan furrcnb~eb tbenr:'elbe~ 
I Roll. 897. after 9lullglnent, pet tIJe Wad bail brenliablt; but a-ce not 

fO, if t1Je ~lainttft (a~ in tlJt~ <!I:afe) batb once maile lJi~ 
<election b1' ruing out <lE:rtcution againff tue )e~tnci1Jal~, 
anb tlJereupon (two are talicn ann in <tulloil1!. 15tfo~c 
tiJe 1Eetutu of tl)e ~ecOnil Scire Facias, tl)cp babe Jl,ibertl' 
JJr t!Je lLa\.U to b~ill~ in tbe ~~tn'ipal~; but tbe ~latntiff 
I)sbing ta~r.n out cf:re,utton, lJe {latlJ tustJe it now im~ 
-.~ potTiblc 
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potIible fo~ tbe )Sail to b~ing tgtm in to rennet tbem:= 
felbe~. . 

l)ut Sympfon arguel), tbat tlJe ')Sail Ula~ not l)iCclJargel) ; 
fo~ be ougbt to b~ing tn tbe otber :jfour, Ot elft be lJatlJ not 
perfo:meb lJt~ mrcogni!ance; anb fo it ma~ anjubgeb b1'Sid 10 7 
tbe ~ourt., fo: tlJe Jl,am e~pect~ a compleat ~ati~faction. . . 
3tlJe liltt 1liefolution ma~ in tl)l~ Qrourt bumretl Orlibear 
nnd Norris. 

Steed ruerfUJ Perryer. 

I· ~ a ~pecial <lltrl)ict in (fjectment, tlJe ~afe tua~ tlJt~, Republica; 
viz. Robert Perryer being {eifeb in :1fre of tbe )l.,anb~ in ~ion makes 

~ueftion, batl jjtfue tUlO ~on~, William lJt~ flbetl, ann \¥ch~1ew 
Robert lJi~ roungetl ~on; anb being fo rdfeO, lJe bebife~ . 
tlJefe )l.,anb~ to lJi~ poungetl ~on Robert anb lJt~ 'etr~. 

Robert tbe JE)ebtfre bie~ in tbe llAfe$time of lJi~ jfatlJer, Jones 13'). 

anb leabeS jJtrut a ~on natutb Robert, mbo lJatl a )l.,egacl' 1 Ven·34I • 

l1ebifetl to btm br tlJe fame mill. Mod. Rep. 
~lJe <1f)~antlfatlJer after\1tarb~ anne~eb a ~obicil to lJi~ ~6l;v 2 ' 

miU, (h1biclJ \tIa~ agrreb to be a mepublication) anb tlJen RIiY~. 4~t. 
iJe e~Ptttlp publirue~ tlJe mill de novo, anb lledareb, tlJat 
lJi~ <1f)taUbfon Robert lboull» lJabe tbe 11antl as bi~ ~on 
Robert OJoulb. babe tnjortb it, bab be libetl. 

Qub mbetJ)er tlJe <I5~anbfotT, o~ tbe ~eir at lLa\tl, I)al) tl)e 
bttter ~ttle, \Ua~ tbe ~ueftion. 

Pemberton anl) Maynard ~erjtants arguel) for tlJe tlriUe 
of tbe 101aintiff (\Ubo \Ua~ $ttr at JI.,attJ) '<tf)at if a lIDe~ 
bife be to S. anb bi~ 'eit~, if S. bie, tibing tfJe '®ebtfo~) tbe 
~eit QJall tafie uotbing., becaufe no cftlate beaetl tn bi~ 
gncefto~ ; fO if a lIDebife be to tbe ~eir~ of s. after bts ~t~ 
ceaft, tlJe $tir (baU tafie br ~ut,l)afe, fo~ lJe cannot take 
as $eir fo~ tbe meafon afo~efatb. 

')5P tbe WeatlJ of ~obert tlJe ~Otl, t~e ~ebife ,t~ lJim 
ann bi~ $etr~ \Ua~ bOltl, aub tbt gnne~lng a (ltotllnl anti 
laepubUcatton of tbe [[tiU cannot make tbat gOOl) h1bicb 
h1a~ boil) befo~t; if it cannot malit it gOOb, tlJen tbe 
~eir cannot talie b1:' 10ufcljafe, anl) b1' J2>eCcent be cannot 
taitt, fot bt~ lI.ncetlo: {Jatl no cftlate, anD tlJerero~e I)t lbaU 
babe 110ne. , 

')5eube~, tbi~ i~ not a gootJ mill mitlJttl tbe ~tatute, 
'illbic;l.l reQuire~ tt to be in [Utriting : ~o\tl tye ~ebife br 

S f tl)e 
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tbe \1)~itten mill tuag to tlJt ~on, anll tfJe lIiepubH,;atiotl 
to tlJe <I3:anllfon \lla~ br imto~i)~ anll not in Writing; fa 
tUnt if lJt cannot taIie bl? tlJe mO~ll~ of tJje ~liU, be i~ 
temebtlef1i, ,anb tlJat be cant}ot talit a~ $~ir, btcaufe (lt~ 
gncello~ llteb tn tlJt lL·tfe4lme of tlJe ~eltato~+ Moor 353. 
Cro. Eliz. 24,. ' 

erc.Eliz. , ' 
422• Skipwith anb Barrel on tlJe ,Qtljer ~ibt)'t!r"at tbe tle\t11&ub~ 
Moor 3S3, lication malie~ it gooi), fot it mafies a ntw mtll in mti~ 
4°4- ting, anb it (baU taIte accO~i)ing to tbe lthtbhcatton \1.llJiclJ 

malie~ it babe tlJt ~ffett of a nem mtu. '~t~ true, Weell~ 
(ball not be ,e~tenllell fattl}er tlJan tlJe ji,ntellt anll ~eanl': 
i~l~ of tl1t' ~atttc" at tbt ~ime of tlJt Weltberl?, but 
WjU~ are to be e~pounlJelJ bl? anotlJet mule; tbetefo:e 
t!lou«1J bl? tl)e ~eatlJ of tlJe ~on tlJe min wa~ bOill, 
l?£t b1? tbe mtpublicatton it fJatlJ a neUl JL,ife. 1 Roll. Abre 
q18. 5 Co. 68. 8 Co. 125. 

~lJe Chief J ufiice, Windham anb Atkins luaice~, \\lett of 
~pil1ion fo~ tl)e <n;:anllfotl a«ainlt tlJe \t}eit at )L,aw, viz. 
q!bat tlJe mepubltcatioll malle it a nem mill, anll tiJe 
~Janbron OJoulb tafie bl? tfJe ~ame of ~cn: Qnb 9juthce 
Atkins ~tlteo on tlJe <Jtaft of Brett and Rigden in tlJe Com .. 
m~nt<1ries, \tl·lJere new putclJafell llanll~ patteb br a mepub­
licatton; but a Writ of <ftro: being bJouglJt upon tiJi~ 
~ubgluent in tlJe King'~-Bench) tt 1l.1a~ tebetCei). . 

Anonymus. In Banco Regis. 

M'· ili. Sanders mobeb fo: a ~~obibittotl to tbe ~piritual 
. Qtourt in tlJe <JI:afe of tlJe <tlJilll:en of ont Collet anil 

Mary IJt~ mift, to nal? 10:oceri)tngS tfJere upon a lL tbel 
agatnft tbem; tbat tlJe faill Collet ball matrtei) Anne, tIle 
~illet of ebe faib Mary. ~fJe1? botlJ appeat anb confef£t 
tlje g@atttt, upon wljtcl.J it ~entence of ~tbo:ce \lla~ to 
paf~, wl.Jetea~ tn ~rutlJ Cpllet wa~ uebtt marttell to Anne, 
but it tua~ a <Irontribanct between lJim anll Ijt~ [[ttfe to 
get tljttllfetbell btbo:cell, anb tlJt ~atttagt beclarell boill 
ab initio, to befeat tfJetr ~lJtlll~en of an Cleftate fettleil UPI': 
on tljem in ~atrtage, wttlJ lliemainlletS obtr~ bl? batlat~ 
btllng tbem, after tl]et ball been matrteil anb libeb togf­
t!Jtt 16 ll?eat~. 'ijCl.Je JReafon wbl? a 10:olJibitton was 
p:arell, waS; becaufe ~arriage 0: no S]@arrtane \tla~ 'to 
be triell ttl pais, fo~ tlJat tlJe ~nlJeritance ani) :JfreclJolil of 
)Lallll were ,o"ccttlell in tlJi~ «taCe. 

J 
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~be ~oUtt bitccteb tbat tbel' fljoulil ftrggelt tbi~ ~attct .. Curia, 
ann tJjat it \lla~ a ~ontr.iban(e to obtain a ~entence of 
~ibo~,e to nrfeat tIletn of tbett <IBllate entailco Oll tlJcm~ 
ann tiJtu to mobe fo: a P:Oi)ibition. 

Sn1allwood verJu.! Brickhoure~ 

T·· " . ~(f ~uggeftion \lla~., ~1.1at B. bting nnlJet tbt age Spiritual 
Of rt~tf£rt !Bearss ban mabe a mill~ ann tlJst tlJe~:e~ Courts are 

Jogahbe <ltOUtt Plotrellen t.O t1.1c 'JOOf of it; \l.llJerea~· br ~~~~:l~i~~e 
tlJe Grommon )L,sm a ,~e!ron 1S$ not ,apabJeJiU 17 ¥?eat~; where a 
anb tl.Jetefo:e a 10~olJtbttton \lJa~ p:apen. Perfon is 
, glJl) tl1at tlJ~ <tOlumort Jl.t\\ll iJS.tlJ ncternlineb, tbe ~itne, caPk~1e of 
mr JLb~'D Coke ~ Colnment l1pon Llttletoo 1tltlf> ,uell, I 1nft. Wil;ng a 
39. h. tul)ere 'tisS faib, That at 18 Years of Age he may make God~lph. 
his 'fefiament, and cohfiitute Executors; ann tlJe age of's 276 •. 

perron iss ttiab~e al~o in. Pais. . , . Curla. " 
15.ut tlJt Gtoutt Cali), tlJat. t1.1e ~~COf Of mlU~, anb tlJc ~~lolle" 

d1alllJttp of tlJem, ilotlJ belong to tbe <Ir,clefiattical <Jrouu; 
ann if tlJel! abjub.lt a ),erfon' ,apab(t~ tbe <1toutt mill l1pt 
illtermelJble,.. fo: 'tiss tnttJ)in tlJetr ~u~t~ntctio" to si)jntlge 
1\11)en a 10etrOn i~ of Qge to malie a [[ltU; ani) fome~ 
tit1te~ tbel! aUob) miUs mant bl? ~trCon~ of 14 Wrar~ of 
.<gge, aub tbt <ltommon ')Law lJatb avpointeil no ¢imt~ it 
bepellb~ wilOU! on tI;Je ~ptrttual JLa\tl; ann tf:lercfoJ~ a 
p~olJibition wa_ benieb. 

Joan Bailie's Caft. 

N" . 0 TA. IDne Joan Baily being in ar~e£utiott, tbe i9fain~ Admini­
tiff bien intcttate, anb tbt llii~l)t of atnlliniaration firatio~l1va!l 

came to 1.1et, aUb a ~ot1on \\laSS, tlHli.le ~o: a Habeas Corpus ~~~h~~tee~:. 
to b:ing bet fra,nt tlJc Compter ,nto tbH1 €ourt) fo~ tlJat or in Eu:. . 
l)abtng allminttlreb to lJet <ICrellito:., !be mtgbt be ilif~ cution. .. 
,gargeD ~ but it \lla~ lJeilielJ,fo~ rue coulll,not be tlJu~ ilif:: 
clJtltge(), bt(:8ufe non conihtt de Perforta ~ ntttiJer (:an lbt ~H.le 
a [[tartant of lltto~nep to acltnolllJe,bge ~att~farti0tl., 
tlJerefo:e let bet renouu,e tb~ ~bmilltftration anll aet it 
gtantcb to anotlJer, anb tlJeu (be tuar ~e btccl}argctl br 
:kl )Letter of Qtto~l1et from fuclJ ai)mlt11afato~o . 

sri 
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Anonymus. 

}Landamus MAndamus to (\\lear one \nbo \na~ eletteb to be Sll)ne of 
· t{Je <eigl}t ~en of Afuburn Court. j]t \1)a~ bentei), bt:; 
etIuCe it i~ il1tcrtatn; fo~ it ou«lJt rpeciaUr to be infertell 
mlJat t!Je !Diffee iG., anb b.llJat t~ tbe ~la't of ~ue of t!Jt 
<ftgbt ~en of Afhburn Court, tJ)at it UUlr appear to tlJe 
<ttourt to be fucb a 10lace fo~ miJicb a Mandamus botlJ lie; 
anll tJ)ouglJ fneb a rodt iJatIl been grantell fo: SlDne of 
tlJe apjJ~obell ~en of Guilford, ret it \\la~ fpeclaUl! ftt fo~tlJ 
wlJat lJtss sDffiet \tla~. 

Birch verfu.r Lingen. Trin. 34 Car. 1.. in B. R. 

bifconti.. Jdlbgment wa~ obtaineb upon a 15on'O- 25 ~eaf~ finer, 
~l:::~ea_ ann in one of tlJe Continuances from ont ~erm to an­
lnendable. otlJer tiJere \lla~ a 15lanlt. ~lJe <f~tcutol~ of tUr ~efenS\ 

bant nom b~ouglJt a mde of <!etro:; anll tlJe ~laintift itl 
tlJe attion got a mule to auunll anb infert tlJe Continuance, 
rugneiUng to tIle <loutt, tbat it \lla~ a 9lungment of a fem 
'flterms; ann Co ainen br tlJe ~tatute of 16 & 17 Car. 2. cap. 8. 

HughesAbr. ~pOll tlJt~ 1liult tlJe ~laintift fiU~ Up t!Jt 15lanIt, anll 
tit. CQHs tlJe meco~ll \\laS certifiell, fo fillell up, into tlJt Exchcquer-
~8t d 28 Chamber. . 
M:~ ~IO~· anti g@~. Pollexfen mobell fo~ tIle 10eftnbtlnt, tfJat tl)e 
Cro. Eliz. I{tco:b mtlllJt tlantl a,£i it nib at firtl, ani) tlJat tIle mule 
320, ~89, \\las got b1? a t!Criefl anb on a falfe ~uggeftion, it being a 
tSr~~ J;r 1utlgment befo~t tlJe 1Refto~atioll of tlJi~ llling, ani) a 
211; 353, J0tfcontinuance not amenbablt, fo~ 'tt~ tJ)e get of tlJe 
c;~8. Gtourt; anti fo~ an autlJo:itr in tbt 100int tJ)e ([afe of 
Sale 339· Friend and Baker \na~ eitelJ, wlJett, after a meco~lJ eertifieb, 

a ~otion \Ua~ mane to amenn tt, becauft i081? wa~ gillen 
aber to tlJe ,artte~ from Eafier to Michaelmas-Term, aub fo 
Trinity-Term left out, \tllJete br tIle ~ptnion of Roll CIt!Jit( 
1utltcc, tIlat tbe (J5tbtn~ of a J0ar mo:e tl)8tl i~ neeef, 
farr ts no ~iCcontintlan,e; but \\ll.ltre a ~al? ip wan:; 
ting, 'ti)1 otl1erwife. 

15ttt Sanders fo~ t!Je ~laintift faib, tlJat tlJi~ \tla~ onll? 
a g@tfp:ifton of tbe €lttff, anb no ~tfeontinuanee, but 
amenbable! qrJ)~ <ttlerfiS commonlrltabe 151anJi~ in tlJe 
Venire's, anlJ if tiJer negltct to fiU tlJtm up., 'ti~ onll' a Sl@if:: 
p:irton, ann amenbablt br tlJe ([ourt; ann tbe mrco:n be, 
tn~ nO\n «Ueb up br tbe mult of tbe ([ourt, ouglJt not 
to be raiell to malie an <!erro,. 

3 ~\1e 
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fltlJe atlJief 1ulli,e \ua~ of ®piniotl, 'C!1)at tf;lt~ llHlS ttot 
a letfconttnuance'\ but an infufficient 4tontinuance ano 
au flDmilTiou of tfJe 4tlerfi onl1', mlJo if be ban flUetl up tlJi~ 
151anli lJimfelf wttlJout mule, it coulD not afteruHlfll's-lle 
frt aatlt. . 

lBut 1uftice Jones was of anotbet ~pjnion't t:l.Jtlt it 
mas Cucl} a ~irp~irion of tl.le Cltletfi., as war; not amenn~ 
able br tlJe ~tatute of H. 6. fince it mar; not tlJe fatnt 
tQI:erm, ann aU t\Je 10:ocrening);1 being in tlJe )13~eaft; of tbe 
Cltourt onlr tluting tlJe 'Ql:etm, it ougiJt tlot to be alteren, 
but left in lDlanfi as it \.Dar;; fo~ wbert g]utlgment ifJ en~ 
tretl fo: tile ~latntiff, tlJe <!Court mat', upon ju1l ~aure, 
alter it tUe fame ~erm fa: tlJe ~efenl)ant, but not of 
anotlJer ~erm, tlJe wbole t!ernt bring but one J0ar in 
)l.,am: anti tlJougb tlJe Writ of Q1;rro~ be return~tI into tJje 
Exchequer, tljat \\'lin malie no lliteratton, fo~ tue mtcO~lJ 
~t ftlf remain~. ilill lJere, a~tI 'tis onll' a ~ranf'tipt tJJat 
lSS remolleb tlJttl)er. Sed adJornatur. 

Warren and Arthur. 

T mefPaf$S fo~ b~ealtin~ lJi~ <!Clofe. ftrl)e ~efeni)ant~ lJower 
pleai), ~lJat tlJe ,lace wlJere were, &c. t1.Je )L,ani.'lZ of where\is 

oile Martin, WJ)o mabe a ""eate tlJettof to tl}e 101nintiff, cO~blcd 
anb bib tberebl? e~cept tl)e flCteeti grotuing on Jot ftune: i:l\tere~t is 
~n mbict) )L,eafe tile ~Iainttff tlib collenant mitlJ tlJe fail) affigllable. 
Martin\ ljiS $tirti anll alTign~, tlJat I)e aUb tbt,)! frOtu t!time T. Jonee 
to ~tme, tlutin~ tlJe fain ~eare, QJouli) babe lLtbertp ani) 205-
fuR ~omer to feU tl.le faill ~ree~, anb toot tlJem up, res 
l.lsiring tl)e ~etlge,~ wlJere tbet? nin groto. 'QC:bat tIle fain 
Martin grsnteb fome of tl)e arree~ to tne ~efentlant, b! 
illertut wlJereof, be anb tbe un of lJiti ~erbant~ tlitl cut 
tl)em llown, mIlieU i~ tlJe fattle 13~ealiini of tIle Cltlore of 
ttlbtclJ tlJe 10laintift complain~. ~o tl1bicb 101ea, ~~. Pol-
lexfen bitl bemur fo~ tbe 9lnfufticiencl'., becaufe tIJt ~e~ 
fenllant bin not tbem., tbat upon cutting bawn tlJe tirrre~ 
be bitl repair tlJe ~eb((e~, a~ bl' tlJe agreement ouglJt to 
babe been none; fo~ tlJi~ betn~ a limitell ann qualiffeb 
~o\1.1et, ouglJt to be Cet fOltb at large; ann t(Jat it \l1a~ 
a ~o\1)er onl)! anne~ell to tl)e lRelleruotl, anti not a1fign-
able to ant' one tlfe, anti fa tlJe J0efenbant lJatlJ wboUp 
faUeb in bi~ ~lea ; lJ~ mig1)t b~lle juftttietl nnbet Martin, 
but not in ani of tbe~t o\un m~gbt~. 

~ut 
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13ut tlJe: tfoutt mete of ~pinion., "m:lJat an gctiOil tlG~'lJ 
lie in tl}i~ <tafe. bot!) agai*lu tlje "lLe[01 anti Ui% lUfignre, 
acting it~i)er IJi~ ~o\t'Jtr; anti tiler a~t£ei) tlJat a ban~ 
~O\1Je~ \.Ua~ not affig;tlable; but \1ilJtte tif$ coupletl tuitb 
an ~t1ttretl, it mar be alItg:ttCi), anb bere \Ua~ an ~t1tcr:= 
til allne~tll to tbe ~o\1)et; foz tbe lJ.,e1To~ migbt ftbcr tlJe 
~re£fj front tije llieberuon. '[[tbereupon ~ullgm£nt 1\la~ 
glben .fo~ tl)e ~efeni)ant • 

. ScobIe rverJUi Skelton. 

Prefcription T' ~(f ~laintiff beclaretJ, ~l)at be U1a~ ftifetJ of a 'Qre~ 
muf~ be a}- . ncment calleb Eaft anti tiJe ~tfenilant of anotlJea; Jedg d WIth - ' , 
a seiGn in qrenement calleil Weft Travallock; anti tllat be anti aU tlJofe 
Fee. tui)ofe <reftate l)tbail, tlib Urt to fetcb 19ot~mater from tljc 

~£fenllant'~ <1tlotr, &c. 1(fue \l1a.~ tafien upon tbip 1l)lt~ 
fcriptiotl" ,anll ,aillertlict fo~ tfJe ~Iatntiff; anti g@~. Pol­
lcxfcn mobeb in attell of ~uDgment) ttgat tbe ~e'lata .. 
tio» tlib fet fo~tl) genctaUl' tlJat be tun}) fcirei)" ann it nit! 
not ~ppeat it tOa.!l ill jfre; fo~ if it be fo~ )L,ife onlp, tben 
the action tlotlj not lie,' ,becanIc a 10~efcriptton cannot be 
annt;ren to all (fll:ate fo~ lLife. 

I, 

'tfremain i»tineb., (tbat tlJe 'eedaratiott \tla£i fufftcicnt, 
anll certain enougb, fo~ 1llIJen tlJt ~latritiff tlotlJ ilUebge 

, tlJat be \l)a~ ftifeb gentraU1!., tt (ban be intenbetJ a ~ejftll 
: in fee, efpedaUl' after dlertJtcr. 

')Out tfJe <ltourt beUt tbe ~tdaratton to be befettibe in 
~ubftanct, becaufe a ~~efctiptiDn cannot be anneJeb to 
aur ~tJit1(t but an Q1;ft;ate in fee, anb tberefo~t 'tt" not 
!ldpen afttr dlernictt arlJe ]ubgment \tJ,a~ reberfe~. 

/ Putt riJerfUJ Rofter. 

Raim.472 'Tltierpaf£t fo~ talling of JJt~ <tattle! I:bc ~efettbant 
~ Recove~y " jutli«c~ fO~ an $erriot, ann upon a Jeemurrer ban 
111 Tretpafs, :Jlub~nlcnt. 
~~B~r~~a , ~I)e ~laintiff bin after\narb~ b~ing an ~ttion of f!!:ro~ 
ACtion of ber ani) (ltonberfiotl fo~ tilt fame '!l:attle, anti tbe Wefen:: 
TMv~r bilnt pIeabtil tlJe fO~nttf 9lubgment in arrefpaf~, 1n 'W.ar 
3 o. I. to ,tbi~ aerion of Qt:~obtr, ani) tlJc 101aintii llemnrrei). 
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~erjeant Maynard atguclJ~ qrbat tlJt 101ea \Ua~ not goon, 
bccaure ~refp,u~ ann ~rober are bittinct attion~., anti one 
mal? be mlJere tue otbet iS$ not; a~., if an 1nfant gibe 
<lf5oob),1 to one, an action of ~rober ltotb lie to recebt,; 
tbem, but QrtefpafS$ will not: ~o if <15ootJS be oeltberelJ 
to anotlJer, anb be tefure to lleltber ti)em upon ~etnanl1 
~to\1er, but not qrreCpaC~t, tuillite i ann tlJetefo~e tuef~ 
being bifferent gttton~, a llteeobttl? tn one ruan be no 'War 
to tbe otlJer. 

a For~edon b~ouglJt in r tl)e Defcender, anb lub!!mtnt 
tlJereon~ l~ not pleabable ill ')Sar to a Fornlcdon in Re­
mainder~ 

11Lbere iS$ a (\teat Witference between a 13ar to tlJc ge~ ') Co. ~3· 
tion, anb to tl)e laiglJt ; a~ tulJere an ~nminiftrato~ fue~~ ~~o??66a; 
not Iinotuing tl)at be tuaG mabe <f~ecuto~, ani) 'j!ullgmfut Co.Ent:,8.b 
agatnft bim; anb lJe aftet\Uaril~ p~obetl tlJe mill; snbzero.I5· 
b~ougbt an action aS$ ff~eeuto:; tue fo:ultr ]utJgment~· 20. 

lJab againlt l;Jim a),1 anminit1rato~, thall not be a 'l)ar to ntea. 

tlJiS$ ne\ll actiOn, beeaufe 'ti~ not a 13at to tlJe llttglJt, fo~ 
bl? mifc;onceibtng lJi~ action, tl)e fo~mtr abatell. 
~ut 'g@~. Holt at~uetl, qrl)at tl)efe wete attton~ of tlJe 

fame ~atute~ anll tlJerefo~t ~ullgment in one 11.1lS$ ':t goon 
101ea ttl ')Dar to tlJe otlJer. qrretpaf~ o~ 'm:rober lteS$ fo~ 
taIling o~ cClrtl?ing a1l.lat' tlJe <llJooll~ of auotlJer, antl \tl!J£n 
lJe batlJ mane lJi~ <flection 1l.l!JidJ to b~ing, a tReeober}! 
tlJere (baU be a perpetual 'l5ar to tlJe otlJer. 

In an appeal of :l\layhem, t!Je ~efettnant pleaileb a fo~:: 4 Co. 39-
met lReeobetl? tn an action of l(ffalllt ann ':l5atterJ!, anb 
I)elll _goon; tUo' one i~ of a lJtgl)er ~atute tbau t!Je otlJer. 

13ut tlJe €ottrt Were of ~pit1ion, qtbat an action of arto~ Curia. 
bet lloti) lie w!Jere a ~ttfpar~ tlotU not; anb if t!Je ~lain; Ro[e and 
tiff lJatJj ntiftaften lJiS$ action, tlJat tball be no '15ar to lJtm. ~aDden. 

aS$ to tlJe <Irafe put of tlJe Milyhem, tlJat llotlJ not a~tee ntea. 

\\lUI) tlJt~~ beeaufe tlJtre can be no Mayhem \tltdJout an. gf~ ~~~e~nd 
fault, but tI;Jere mal' be a ~tober 1llitlJout a ~retpaf~; Antea. ' 
antl tiJoug;l) tlJt appeal of Mayhem be of a lJigber Jaature 
tI;Jau tlJe atrault, becaufe it notl) fappore quod- telonice May .. 
hemiavit, l?et tbt 10latntift eau onll! reeaber ~amage~ in 
bod). . f ¥1 * v..' f b ~f a g@an b:tng ~terpaf~ OJ t.A~ ~antng 0 a ~o~re, 
aun i~ barren in tlJat action, ret tf iJe can get tlJe $o~fe 
tn lJtS$ ~o1TetriotT, tI;Je ~eft~bant tn, tbt qrterpaf~ can babe 
uo tliemebl!., becaufe notWltbtl:antlln!:J fucb ReCOberl! tlJe 
J'~opettl! i£S ftill tn tlje 10Iaintiff., 

'm:l)t Wtfentlant in tbt£s ~are batl) jutlifieb t!Je ~afiitl!l 
of tlJe <ltattle fo~ an 13efftot, anll bl! tlJe $emuffer tlJ~ 3lu~ 

thft,a~ 
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fiificatton is confeffeb to be true in fact; nom bp tlJe qra~ 
liing fo~ a ~erriot~ tl}e l&~opertr of tlJe (J5oons \1.1a~ alterell; 
ann wlJerebcr tlJe 10~opertp i~ lleterminell in qrrefpaf~, an 
Qlerton of ~rober \1.1ill neber lit fo~ tlJe falur, but 'tt~ a 
goon tetra tn '15ar; ann fo tt \l.1a~ slljubgen lJere. 

James t'[)cifUJ Trollope 

Frefcription ElRrOl of a 9jullgment in tlJt Common-Pleas on an getton 
fol' a Modus upon a 1&~olJtbition, \l.ll)ere tlJe 10laintitl llill tuggetl, 
good. t!,ClJat William late Prior of Norbury tn Staffordfhire, U1a~ 

f£ifell of tIle faill ~ano~ ann of tbe qrptlJe~ tl)ereof fimul 
& femel, a~ of a 10o~tioll of qrl'tl)es, &c. 
~bat tlJe faii) Prior 25 H. I. gralltell tlJe fame Sl@ano~ anb 

a!l'tf)es to William Fitzherbert ann lJis 19etrs, renn~tng ment: 
fir:i)at tlJe faii) Fitzhcrbert nib enter antJ \Ua~ reifeb, ann bdll 
it lltfclJargctJ of '(!ltlJes ; tlJat bi~ ~eirs aftertuarll~ grant~ 
rll Uno ~tne~ of JL.ano, ~art of tlJe Catll ~ano~, to S. witlJ 
tbe ~l'tlJe~., at 5 s. ·ment; anll Co nla\1.1~ llown a 'Qt:itle bp 
'Defeent fo~ 300 lPears to F. \UlJo being feifell, llebifell tbe 
fatne to Dorothy James, (unner \t1lJom tlJe 101atntiff in-tlJe 
t9~ol)ibition clatmen) ann tUen eonclube~, ~bat Fitzher­
bert ani)' aU t.bofe \tllJofe <tlfatr, &c. nin pa'}? tlJe fain Rent 
to tbe fain Prior, tnlJtcb fince tbe ~i[olution \.t1a~ paitt to 
tbe King ann bi~ lurtgn~, in ~ifclJarge of aU €:1?tlJe~, &c. 

fir:lJe ~rf£nnant babing crab ell ~1!er of tue ~rei:J., ne~ 
.nturrell to tlJt ~uggetlton; ann 1ungment hlaf$ giben fo~ 
tue ~laintiff in tlJc Common-Pleas. 

anll it \.t1a~ nom faill fo~ tl)e ~latntiff in tbe (frroJ~, 
ttl)at it notlJ not appear bp tbe 101eailtng~., \lJbetlJer tlJe 
l&laintiff in tlJe 10~obtbltion woun, biCciJarge lJimfelf Dr 
a Prefcription in non decimando, o~ in Modo decimandi; fo~ 
tile Ql)~ant frout tIle Prior bCIng tge founnatton of lJi~ 
~itle, be couln not tljerebl' be bifclJargell, becauCe a }0rell 
befo~e g@emo:1! cannot be plealltll, unlef~ it lJatlJ bren al~ 
lomrll in a <!Court of QE1?~e, 0: fome <!Court of mceo:n finee 
~emo:l?; anb tbts ~een being ilatell tn tbe )Reign of lliing 
Henry tlJe I. tllbiclJ was 6 5 ~ears befole tlJe qrime of ~e~ 
mo:r b1? t!Je ctommon )Lam, tlJat beginning in tlJe Beign 
of Richard tlJe I. \lllJateber i~ befo~e tlJat tr;ime cannot be 
tlirll br )Lam; if it uan been aUo\Ueb in <fl'~e, or in fome 
of tlJe <!ourt~ ofmeco~ll, it luap be pleantn, but no dtfage 
til pais can confirm it. 

3 I. 'leut 
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'I. ?5ttt fLlppofing tue '\fDcell to be gooll, tile ~latntlff lJatlJ 
aUc'O~en a $~ant of it li\o~tton of arrtiJt~ miJic}J be cannot 
babe; fo~ at tlJe ,([ommon )l,aUl a JLar~matl waz not CR~ 
pable of ~rtbt~ In prender, fo~ no 011e iJan ~apatit1? to taRe Jones j6<). 

0: tecetbe tl)cm, fabe Otlll? ~pirtttlal ~trron~: ~o~ hH}lCl) 2 Co, 4'j, 

llieafon£) a 'jlAll"lUatl coulll not p~ef£tibe in non decimando, 
but in nlodo dccimandi lJ~ mtgl:)t, bccnufe tlJcre i~ ftill an 
annual taecompttlce in ~attzfattion tlJereof. 

'2. 'ari~ not aUengeb, ttlJat tlJe 11)lact \UtJere, &c. tua£i 10ar; 
cd of tUe ~em£rns of tnt ~ano~, tiJetefo~e fo~ wbat nv~ 
p£ar~ it nliglJt babt brett alwar~ tn 'QL~nancl': ani) tlJO' 
a ~:efctipuon to a Modus tp tlJe lLo~tJ fo~ I)imfdf ann aU ere, Eli'l. 
!Ji~ ttr:etlant~., i~ gool.l, becaufe it mi~lJt iJabe a InbJful15e~ ')99, 

ginning; fo~ t!;e 'tLaun~ at !ira ntigi)t be aU in lJiJj ~.1ntlfJ 
b£fo~t it \\)a~ a ~ano~, ani) fo ntuelJ pati) fOl tlJe 1!J:rti)Cf> 
tlJereof; ret fuel) a ~,lcf'tiption bl? a 'm:enant i~ not ~OO1). 

3. ~e llatl) aUei.lgei) ~al?ntent to tbe Prior, nub aftt'ri.lJarll~ 
to tlJe King, ann fo mouln infer a Modus, to \t1tJiclJ be beau 
not pofitibdr p~efcrtben., but b!, an oii) ~ren upon wal?~ 
meut of 5 s. to all thofe whofe Efiates, &c. gUi) tiJt~ miU not 
bO, fo~ uulef~ tlJt Modus notf} go to 'tue ~"rfon \ulJo brll.Al\U 
ougl)t to babe ~l!tbe~., o~ unlef~ it be fo~ lJt~ 15eneftt, ·ti~ 
not UOOi); a~ UllJtre It. \ttl~ aUengetJ tlJat be ougf)t to be 
bifclJfn~geb, be,aufe -m:ime out of g@emo~r be emplorclJ aU 
tue ~~ofit~ of tbe lLanlJ fo~ tte mepatr£i of tfJe J5011l' of 
tiJt ([1)urclJ, ann to finn ~eceLTarie~., &c. tlJi~ \l1a~ not a 
g'Joi) Modus, bccaufe 'ti,S no lliec;ompence fo~ tlJt l~a.tron. ) Roll. A~r. 

649. piaCllO 

'mut It 1Ua~ fain bl? Saunders fo~ tlJe ~Iaintiff in tIle ~~O:: 8. 
bibitiou, ~IJat br tUt ~uC\geaiou tUcre \)Ja~ a goon ~itlt 
aUeilgtlJ to be ilifc.ljargril of ~l?ttJe~ ; fo~ 'ti~ fet fo~tlJ, tlJat 
tlJe Prior Ijail a ~o~tton of 'Ql:1!tlJe~, anil t{Je lGanll~ fimul 
&. femel, ani) being it ~o~po~ation tUer migbt p~tfcribc fo~ 
~ptlJe~ in prender, ant) tl)e 'Qrl?tl)e~ being U1tU in thetn., tlJcp 
mal? tueU grant it to Fitzherbert psritl(! 5 s. ani) c.onftant 
~arluent being aUet)~rn ciler finee, 'ti}l a (toon '(title. 
a~ to tlJe ~eeil,'tt~ true, 'tiS 'Oaten b£fo~e tbt ~ilnt of 

Qgemo~t?; but t'tt 'ti~ plcai)able brcaufe "tiiS a p~ibate 
jJi)reb, anb fo nreil not be eUowell in ~r~e o~ in ~ourtg of 
1lieco~n; fo~ (ucb a~ art not to bt pleanen unlcfS aUo\1.leil 
ti)ere, art oulr <l5Jant~ of ~tancbife~ anLJ 'l1iberti~~ from 
tlJt llling., but tlJt ([onfeffion of tbt ~eeil to be beponn £@cs 

mo~r ani) tile conttant t0al?ment of 5 s. i!l a fufficient 
~itlt' to tUe j91alntift if tue Wren i~ not pltatJ~b!e; anb it 
it if!, tlJen 'h~ a goon ~if,l)a~{\t tl)at \tIar. 

T t ann 
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.. gun afj to tbe !lD'bjeaion~ ~bat t!Je Modus if] parable to 
a wlcng ~erfon; tl)tre ate manr fuel) 1lJiJiclJ ate not pain 
to tlJe ~orfon of tbr. ~atHb, but to lLap~ln£tl : 13ut in ti}i~ 
([afe it i)otg appear tbat tgerc IDa~ a Modus itl tbe l0~io~, 
w!JiclJ bting; receiben till it cante to tge <!trowtl .. 'ti£s gooiJ, 
altlJouglJ nom pain to otbcr~; fo tlJat fo~ tiJat llieafoli tlJe 
~plrituaI <ltoutt ongIlt to be tnObibiteil. gntl Of tlJat fiDpt~ 
ulon UHHi aU tl}e ([ourt; fo~ if a Modus be parable to bim 
mbo batlJ ttje 1Ri~tJt of tte ~rtiJe~, tiJouglj it be not to 
tl;e ~at.[on of tlJe ~arilb, 'ci£s wen etlougl], tfpetiaUl? 
wi)ere tiJe )t\laintiff (a,\l lJere) aUctigetlJ it to be Portio De­
cimarum belonging to tlJe P~io~, fo tbat it cannot be filin 
tilat tbe ~arron l)atl) not quid pro quo) fo~ be l)sn notbing 
at ritft. 

~l1tf5 Cltompofitiotl \Ua~ mabe \nttlJ tl)e F~i,o:, aub tbe 
101aintift i~ onll! to tbew t0arluent to lJttU, anti to tbofe 
\\lbo babe bi~ 1liigl)t. 

anll as to tJ)e ~ate of tlJe ~eeil, 'ti~ pleabable tl;ouglJ 
~ime out of ~emo~r ~ bccaufc 'ti~ a p~ibate ~reb; but 
cn;~ant~ of jf'rancJ)ifes anll lLibe~tle~ lUUa be aUotlleil tn 
<fl:'~e; anb fo i~ mt' )Lo:il Rolls to be uullcrftoon ttl JJi~ 
9b#ilgment: WlJereupou 9}uilgmeut \tla~ afttrmetJ. 

I A 
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T A B L E 
Of the PRINCIPAL MATTERS contained 

in thefe RE PORTS. 

A. 

!abatement. 

W HER E it {hall be taken in 
Bar, 64, 65 

affion on tbe \!Cafe. 

Where two Matters are laid in two 
Countie's, the ACtion may be 
brought in either by Pleading, 23 

Procefs is directed to fix Coroners, 

Where 'tis pleaded, it muO: be aver­
red to be executed in all Points, 

44 
~ccompt. 

After 'tis flated, an Infim1l1 computa.f­
Jet, and not lndebitatllJ tljJ:mpjit, 
doth lie~ 44 

acquittal. 

one of them commits a Tort, the After an Acquittal fot a Trefpafs, an 
Action lies againfr al1 of them, ACtion on the Cafe will lie, 306 

23, 24 
9ct. fIt lies for an Acquittal upon an In­

dia-me"ot for a Trefpafs, 52, 306 
It lies for thefe Words, viz. 1 dealt Who is to do the firf{ ACt, 76, 203 

not fo un~indly with JOII, when you ACt of God, of the Party, and of a 
flole my Corn, 58 Stranger, where it excures the ob-

It doth not lie againft the Sheriff ligee, 204 

for returning a Cepi Corpul & pa. 
ratllm habeo, tho' the Party doth 
not appear, 85, 86 

aft of 19arHnmcllt. 

(trt' ~,!.~10n. 

Affirmative Words therein, where 
they {hall have the Force of a 
Negative, 40 

Mifconceived by the Plaintiff, and Where it reffores the Common Law, 
a VerdiCt againfr him, no Bar to 'tis to be taken favourably, 73 
a new Action, 294 Private Acts mufi be taken frrictly, 

t t 2 
57, 71 

~tJmt" 
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anmintffratfon. 

Of a Chole en AC1ion of a Feme Co­
vert, whether grantable to the 
Husband, or to be dHhibuted a­
mongG the Kindred, 20 

Pleaded without faVing Loci iftius 
Ordinarius, and held good, 65 

Where an Executrix dies before Pro­
bate, it (hall be committed to the 
next of Kin of the Tefiator, 10 I 

It cannot be granted where there is 
an Executor, 149 

Where 'tis committed to the Debtee 
in Execution, bow {be {ball be 
difcbarged, 3 I 5 

AdminiO:rator fells the Term, an Ex .. 
ecutor appears, who refufes, yet 
the Vendee of the Term hath no 
Title, J48, 149 

Judgment for the Plaintiff, 37 
Where. it Heth, 49 

~trumpfit. 

Where there are mutual Promifes, 
and where not, 33,34 

Where one Prornife may be pleaded 
in Difcharge of another, 44 

Promife before a Breach may be dif-
charged by Parol, Ibid. 

arrurat1Cc. 

Condition to pay Money upon ma­
king fuch Affurance, Payment is 
pleaded~ but doth not fay when 
Affurance made, not good, 3 ~ 

~mercfamentt For taking of a Herriot~ tempore quo 
being left out, and yet good, 4, 5 

Mufr be made upon the Sheriff, if 
Defendant doth not appear at abetment. Vide czrol1fit'lcration. 
the Return of the Writ, 84 

Where it need not be of a Sufficien-• gmcntll11ellt. cy of a Common in the Plea, 276 

Not allowed after Iffue joined, 144 

In the Palace-Yard. fitting the Court, 
the Officer was committed, and 
tbe Party difcharged upon Com­
mon Bail, 18. 

g\10itlance. 

Grant thereof by a Chapter doth 
not bind the Succeffor~ 56 

Where there is an Agreement be­
tween Three for a Prefentation by 
Turns, a Grant of the next Avoi­
dance by One, tho' the Church 
be ful1, is good, 97 

autbo~itp+ 
Of a Devifee, is not an AfIignee to 

take where Rent is referved to a Where to be purrued, 79 
Man and his Affigns, 93 How it differs from an Interefr, Ihid. 

Where 'tis coupled with an lnler-
~ullita murreIa. eil:, 'tis affigflable, 3 i 8 

ACts done by one in reputed Autho-
Upon the Aa: of Indernpnity, and rity are favoured by Law, 491 

I ~\U(\tn. 
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The TAB L E. 

13aron 011'0 .frcme. 

Pleaded under Hand, and not under Where they fi1al! join in an Afdort 
Seal, not good, 77, i8 of Af[wJr, 66 

An Umpire was chofen after the How {he may make a Will with her 
Day in the Sl1bmiffion who made I Husband's Anent 170 
an Award, and good, 169, 170 '\ Where the Agreem'ent of her Huf-

That all Suits fhall ceafe, it amounts band is good before Marriage, 17 2 

to a Releafe, 227J 2281 How he IT.ufi Chew his Difaffent af-
One may fubmit for another, and rer her Death, Ibid. 

good, 228 If he once affent, he cannot after-
Of a leffer Sum in Satisfattion of wards difagree, Ibid. 

a greater, good, 303, 304 What Acts amount to tefl:ify his 
A Thing awarded not in the Sub- Confent, and what his Difag~ee. 

million, 'tis void, and the Award ment, 17 2 , 173 
good, 309 Where he fhall bring the Action a..; 

511bmiffion of a particular Difference lone, uron a Covenant made to 
and a general Reieafe awarded, if both, :2 I 1 
no other Controverfy, 'tis good, When the Aaioh, if not difcharged; 

~09 {hall furvive to her, they mu[\: 
Of alJ Differences 'eill fuch a Day, both join, 269, 270 

and a Releafe awarded to be gi- ""'hether he {hall m::lke Difhibution 
ven of all ten Days after; if no of the Efiate of his Wife dying 
more Controverjles do appear inteftate, 20, 2', 2 '2 

within that Time,'tis good, Ibid. He make3 a \Vill, and his Wite Ex-

B. 

ecutrix, {he dies before Probate, 
AdminHhation iball be to the next 
of Kin of the Husband, 101 

Where one may be given in Dif-
')BaH. Vide Fol. 29. charge of another, 136, I ~., 

With an infenlible Condition tbe 

ARE liable, tho' the Principal is Bond is good, and the Condition 
in ExecL:tioo 1 312 void, 285 

ACtion on the Cafe lieth againfl: the To render bimfelf a Prifoner, or pay 
Sheriff for refnfing of Bail, 3!, 32 the Money in Behalf of a Third 

It is not to be allowed in a Scanda- Perron, good, 30 4, 30 5 

13~u!tb. 
lum Magnatum, 2 151 

13ar. I Where 'tis affigned according to the 
Words of the Covenant, and 

Where the Plaintiff mifconceiveJ his I good, ~ ~9 
Adion it {hall be no Bar to a' Cannot be affigned l1pon a Provlfo, 
new o~e, 294, 319) but upon an exprefs Covenant~37 

~fltrlCrt 
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c. 

Q!attfer .. 

Jumfication for that he was rob­
bed, the Plea is ill in Sobftance, 

270 , 27 1 

Prefcription to have an IL]e therein, 
no good Caufe for a Prohibition, 

283 
BHhop cannot appoint Commiffio-

ners to rate a Parifh for Repair of 
a Church, 8 

How a Rate {hall be made for the 
Building thereof, 222 

Qtommon ann Cltommoner. 

Where a Licence from the Lord is 
pleaded to a Surcharge, you mufl: 
a])edge that there is fufficient 
Common befides, 6, 7 

May abate Hedges made upon his 
Common, 65, 66 

Where it muO: be for Cattle Levant 
and Couchant, J 85 

Where be jufl:ified by a Plea amount· 
ing to the general Hfue, and held 
good, 274, 275 

(telta"t~ in Q!ommon 

Need not join in an AC}ion of 
Wafl:~ 61 

Mufi: join in the Perfonalty, 62 

Cannot grant a Habeas Corpus in 
Criminal Caufes, 198 

Cannot take Sureties for the good 
Behaviour, Ibid. 

I 

Qrontlttfon 

Precedent, what Words will amount 
to it, 33,34 

P dying and Performing make not a 
Condition, 34, 35 

Where the Acceptance of a collateral 
Thing by the Obligees {hall be a 
good Performance of the Condi­
tion, .. 137 

Disjunctive Condition" the Power 
of Election is in the Obligee, 200, 

::-o~ 

Where 'tis with a Penalty, the 
Power of EleCtion is in the Ob-

. Jigor, 2CO 

All Conditions with a Penalty are 
made in Favour of the Obligor, 

Ibid. 
Where 'tis difpenfed withal by the 

Act of God and of the Party, 20 [ 

Where the Obligee had difpenfed 
with one Part of the Condition, 
the other is difcharged, 202 

To make filCh a Conveyance as the 
Counfel of the Obligee fhall di. 
reer; if he refllfe, the Obligor may 
procure the Conveyance to be 
made, 203,204 

Of a Bond where 'tis not performed 
by the Return of a Ship, '267 

To do a Thing to a Stranger, where 
it ought to be performed, 309 

What VVords make a Condition and 
not a Covenan.t, and econtra, 3", 

75, 76 

Qtolttinuan't1o. 

A Trefpafs longer than hecan prove 
Damages ilia)} be recovered for 
what he can prove before, 253 

(!Con fin£tatfol1. 
In a Grant not repugnant to a for-

mer may be averred, 250 

q,tOlt: 
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<.!tOltUt!'ilITCe. 

A t Common Law there ml1Ll: be an 
atlual Entry to make it good, o· 
therwife upon the Statute of 

. Ufes, 2~I 
Where feveraI Things make but one 

Conveyance, 23 ~ 

Qton{fruttiolt. 

Where the Word COVe1Nlnt {ball a­
mount to an Agrfemenf, and where 
to a Leafe. 20 

It is intended to levy a Fine, whether 
this is a Covmal1t or not. 89, 90 

'vVhat Agreement under Hand and 
Seal win amount to a Covenant, 89 

Affignee, Covenant lies againl1 him 
after A ffign ment, 1 19 

Covenant to p,md {eifed, how it dif­
fers from a Feoffillent to Ufes,208, 

209 
Shall not be made to work a Wrong, Habens legate jus 6- titlltum, need not 

I 16 {hew what Title the Diflurber had 

A Covenant that he {haH enjoy it 
for one Year, & fic de anno ill an­
nHIII, amounts to a Leafe to make 
a Forfeiture, 8. 

If he refufe to pay the Fine, having 
probable Caure fo to do, the Lord 
cannot bring his Ejectment for a 
Forfeiture, :1 2 9 

after VerdiCt, 213 

In a Bond to pay 40 t. when an Ac­
compt is flated by two Attornies 
to be chofen between the Parties, 
'tis a Covenant and not a folven­
dum, 266 

Breach is aligned relating to three 
Covenants., and conc1udes fie Con­
ventionem fregit, 'tis good, 3 I I 

Where an Agreement to pay will 
amount to a Covenant, 269 

Covenants reciprocal cannot be 
pleaded in Bu to each other, 34, 

Allowed for difrurbing the Plaintiff 75, 76, 309 
in his Common, though it be in Breach where ailigned and not ne .. 
the Nature of a Trefpafs, 14 I, 142 ceffary to aver Performance on 

€al1enant. 

Where it lies in the PerfonaJty, tho' 
the Grant be executed by the Sta­
tute of Ufes, which makes a Di­
firers the proper Remedy, 138, 

119 
The Words pitying and performing 

make a Covenant, and not a Con­
dition, ~5,91,92. 

Where a Breach (hall be affigned u p­
on it, but not on a Provifo, 36,37 

Where they are mutual, and where 
not, 74,7;'. 76 

1he Word s provifom 6- agreatHm eft 
make a Covenant, 77 

the Part of the Plaintiff, 30 9 

<Ironet. 

Inferior, the Caufe of Adion murt: 
arife within the J urifdiaion, 30 

Judgment therein arrefled, becaufe 
the Damages were laid to ,a I. 

101, I02 

For not raying that the Jurors were 
elefli ad tri;lnd' t 102 

Tatiter proce.Jfom fuit, and the Pro· 
ceedings not fet forth at large, 
well enough in a PIe:l) but not in 
a Writ of Error, 102, 195 

Vi 0-' d.rm;s & cOn.tra pacem, whether 
good or nor, 102 

Cannot 
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Cannot hold Plea for Work done it makes the Plea ill, 146 
without the Jurifdicrion. though 'Tis but p"nfillm tempori", and of no 
the Promife be made within, 141 Confideration in the Law, 281 

Caufe of Action mufi: appear ~o be Releafe of all Demands lihue 26 A .. 
within the JurifdiClion to oun the pril, a Bond dated that Day is not 
Courts above, 197 releafed, 281 

Debt. 
Where it doth not appear that the 

Court was held either by Grant 
or Prefcription, good, 1 97, 1 9 B 

If the Caure of ACtion doth not ap. Upon the Sheriff's Bond will be 
pear to be within the JurifdiCtion, good, tho' the Statute be not 
though there is a Judgment reco- pleaded, 36 
vered below, yet an ACtion of Will lie upon the Contrafr, where 
1'refpafs will lie, and falfe Im- the whole Term is affigned, 174 .. 
prifonrnent upon the Taking out 175, 176 
of that J udgment~ 197 Whether it will lie for a Fine fet by 

If upon Evidence it appear, that the a Steward, for 'tis ex quafi con-
CauCe of ACtion did arife extrtZ traOH, 1..30 
Jurijdic/ionem, the Plaintiff muG: It mult be upon the ContraCl, or ex 
be nonfuit, 273 {Jllafi cantral/H, 262 

If JurifdiClion be admitted in Plead­
ing, and Verdict and Judgment 
thereon, 'tis too late for a Prohi­
bition, Ibid. 

«!Court (!EctlefioUictll. 

In what Cafe a Bifuop fila]) admi~ 
niner an Oath in Temporal Mat-

iDedl. 

Where 'tis lofi, the Party mufi make 
Oath of it to entitle himfelf to 
a Bill in Equity to have it per­
formed in Specie, 137 

DemantJ. 
ters, I J 8 

<!tullont. Mull he made where an Interefr is 
264 to be determined, 

One cannot be pleaded in Bar to an-
other, 105 iDebire. 

In Pleading, it mull: be G:ritUy al-
ledged, 4 J To a Man and his Heirs, jf the De-

Where ~[is a reafonable Cufiom for vifee die in the Life-time of the 
. the Lord to have derelif1 Lands, Devifor, his Heir takes nothing, 

107 ~I~ 

D. 

IDnp. Vide W>Iea. 

Republication makes it a new Will~ 
Ibid. 

To the Heir at Law makes a Limi-
tation, and not a Condition. 7 

To an Infant in 'Ventre fa mere, if 
there is a fufficient Defcription of 

W HERE 'tis excluded (being him, 'tis good) 9 
alledged in the Declaration) 

Where 
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Where the Word pa) ;l1g makes a 

Fee, where not, 26 
To him till he be of Age, then to 

him in Fee; be died within Age, 
yet a Freehold veiled in him pre­
fently, 'l89 

IDiffrHmtion. 

SInH be equally made amongfl the 
Children of the whole and half 
Blood, 204, 2.05, 206 

To him in Fee when of Age, if he 
die before, then to the Heirs of 
the Body of R. and their Heirs, 
he died, living R. within Age, COllCluJ [I/it to pay 

. his Sif\:er and Heir filall take by DiUurbance, 
is a fufficienf 

5) 
way of Executory Devife, 289 

Executory Devif7 how it differs 
from a contingent Remainder at 
Common Law, Ibid. 

Confiru[tion of Words therein, 290 

E. 

<!Efcape~ 

Departure 

From his Plea, 

IDiratfHt~. 

orB E Plaintiff declared upon 
Procefs in an inferior Court, 

g I . and the Bond was not made infra 
1urifdiClionem, the Ac.tion would 
not lie, _ 2. 9, 30 

By a Statute where it ought to be re­
moved by the Party to enable him· 
feIf to execute an Office, 299 

IDifcbarge 

By Parol, good before the Breach of 
Promife, but not afterwards, :2 59 

DtfcollttnuanOf. 

Where amendable, , 3 I 6 
In Pleading, the Plaintiff declared 

of taking feveral Things, the De­
fendant jufrifies as to Part, and 
faith nothing of the Refidue, 259 

In the Adjournment of a Court, 
where a Day certain is not given, 

59 

Dfffrer~; 

Cannot be of Sheaves of Corn in 
Shocks for Rent, 6. 

Debt thereon lies again(\: the War­
den of the Fleet as Superior, 
where the Grantee for Life is in­
fufficient, 119 

After an Efcape, the Plaintiff may 
have a Capias ad [aliJfaciendum or 
Scire facias at his Eletlion, 136 

Whether it will lie againfi the She­
riff for taking infufficient Bai I, 

18, 

~leftton(l 

In DisjunCtive Conditions, where 
the Election is in the Obligor, 

20!, 304 
'Tis at the Plaintiff's Election to 

have a Ca. Sa. or Scire facias after 
an Ercape, 136 

<!tllclofure. 

Where a Cuf\:om is 2'occI to enc10fe 
in a Gammon field, IDS 

Uu 
-. 
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Not neceffary to avoid an EfIate in De fln Tort cannot retain, 5 I 
cafe of a Limitation, 7 Where the Judgment £hall be de bo-

nis Teftatoris. 108 

<!frro~+ What is requHite to make an Exe-
cutor, 147 

Where a Writ of Error will lie upon What mu!\: be done When he refu-
a Fine in the Old Bail;, :2 J 9 feth, Ibid. 

Error in Faa cannot be affigned in De [on Tort where he may be of a 
the Exchequer-Chamber, 194 Term, but not of a Term in [lItll-

If one be dead after the Judgment, ro, becaufe he cannot enter, 175 
he mun be named in a Writ of Cannot plead non detinet where the 
Error, 285 Tefrator could not plead nil debet, 

"Vhere a Judgment £hall be avoided 266 
by a Plea without a Writ of Er· Executor of an Executor de [on Tort, 
ror, 276 where not liable at Law, 293, 

294 
~fiatc. . Wbere he pleads a Judgment kept 

Where the Word Body makes an 
on Foot by Fraud, 30 

Efrate for Life and no Taj], J 6 QE.rplain. 

QEftopp£l. 

Good by a Fine levied by a Remain-
der·man in Tail, 90 

No Ures can be declared of a Fine 
by EfroppeJ, 9 0 

pne who has no Efrate levies a Fine, 
'tis good by Efioppel, I I 5 

Qtbitlence. 

A Decree in Chancery, or Sentence 
in the Ecclefiafrical Coun~ read 
as Evidence of the Faa, 23 1 ; '231. 

If one Man doth not perform his 
Covenant, 'tis no Excufe for the 
Breach on the other Side, i 5, 76 

What is a good Plea by way of Ex-
cufe, and what not, 2.7,28,29 

4 

A Man grants Tenementa pr£diua, 
then folJows,e;. totllm & quicquid 
habet, whether there fubfequent 
Words {ball explain or enlarge 
the Grant, J 12, II 3, efJ-c. 

~.rccutfan. 

Payment of the Money to the Mar­
filal, the Defendant may be ta­
ken again in Execution at the Suit 
of the Plaintiff, 2 12, 2 I 3 

Is of no Force in Equity, 

(!f,tUlcn. 

Where 'tis good without the Word 
tunc, w here not, 1 29· 

Of 
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Of Words where the Pronoun pro 
makes the Contract conditional, iO~bental1Ce. 

33, 34 
And doth not fay from the making 

. of the Promife hllCufqHe, held 
F. good, :24 

W· Here he cannot fell but for 
ready Money, IOC, 101 

Faaum 'l:alet quod fieri non debet, f 94 

.failure. 

Of Record certified; 

Jreoffment. 

To Ufes, the ECtate is executed pre-
femly, 208, 209 

Jritle. 

Of Lands in a Lieu conus good, 49-
In a Scire facias to have fuch Fine 

executed the Will mun: be na­
med, . 48 

Good by EA:oppel levied by a Re-
mainder-man in Tail, 90 

No Ufes can be declared of fuch 
Fine, Ibid. 

Fine fur conceffit, the Nature and Ef-
feer of it, I 10, I II, I 12 . 

By fuch a Fine nothing {ball pafs but 
what lawfully may, III 

Fines {hall work a Diifeifin where 
they can have no other Interpre­
tation, I H 2 

Fines in Criminal Cafes muA: be with 
Salvo contmemento, J 50 

Jrlotfam~ 

Where it {hall be roed for at Com­
mon Law, and not in the Admi­
ralty, 294 

Iri Defcerider, the Difference in 
Pleading between that and a Ford 
medon in Remainder or Rever .. 
tef; 94, 95 

.f'rao:ion. 

Where an Efrate {hall pafs by Fta .. 
Ctions, where not, 114, t I, 

G. 

~amfnJJ. 

\
'X T HA T ACl:s amount to make 
{'V it Penal within the Statute, 

54' 
Not within the Statute, where the' 

Securi ty is given to a third Per­
fon, 279 

Where a falfe Recital {hall not make 
it void, 2, ~ 

Where the firfr Defcription is full, 
the Mifrecital afterwards {ball not 
make it void, 2, 3,4 

He may grant what he hath not in 
Poifeilion, 107 

Where vVords {ball be rejected ra­
ther than his Grant {hall be void. 

lhid. 
Where an Advowfon paffeth, tho' 
notnarne~ 2 

U U 2 Where' 
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Where a Thing will pafs by general Where he {baIl have a Thing, tho' 

Words, Ibid. not named, 93 
Mifrecital, where it doth not con-

cern his Title, {ball not make the JPo~~ be fon lee. 
Grant void, 2, 3 

®lant of a common W'tr(on. 

Of the next Avoidance, where it 
!hall not bind the Succeifor, 56 

Mufr be taken according to ufual and 
common Intendment, 193 

Grant, where the Word in a Deed 
will make a Thing pafs by way 
of Ufe, 253 

~uatbian. 

In Soccage, where a Doubt is of his 
Sufficiency., he may be compelled 
to give Security, 177 

H. 

JPatmler~. Vide ~ohllition. 

COndition to fave harmlefs, the 
..J Plea indempnem confervavit ge­
nerally, is not good, 2.40 , 305 

4 

When to be pleaded, ] 03 

I. 

3leofaiI~. 

T HE Statute of 16 and 17 Gir. 2. 

helps a Mifrecital in a pro­
per County, but not where the 
County is mifi'aken, 24 

An immaterial HfLJe, not ariling 
from the Matter, is not helped af­
ter a Verdier, 137 

31ntJucement. 

Not fucb Certainty required, as in 
other Cafes, 70 

3ltlllebft£ltuf1 Qtrumpfit. 

Where it will not lie for Want of 
Privity, 262, 263 

limparlance. 

It 
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lunge anti ]ubnment. 
It lies not againfl: an Officer for re­

fuLing Bail; but a fpedal Action 
on the Cafe lies againfr the Sheriff 
for it, 32 Judge cannot fine a Jury for finding 

againll: Evidence, :totS 
3lnro~matfon. Action will not lie againO: him for 

what he doth judiciaJly, though 
Upon the Statute of Philip and Mary erroneoui1y, 22 I 

for taking away a Maid unmar- Judgment may be avoided by Plea, 
ried within the Age of fixteen without a Writ of Error, 30B 
Years, 128 

It will not tie where the Puni(h· 
ment is executed by the Statute, 

3/nfant. 

When he may make a \VilI, 

31t1tetcff. 

302 

Where'tis vefl:ed in the King, 53 
Where it differs from an Authori-

ty, 79 
What Words give an Intereft, 80,81 
Where the Word lntereft fignifies 

the Efrate in the Land, 134 

3/ntention. 

Of the Parties, where to be conft 
dered, 76, 77, 80, I I I, I 16, 234, 

280, 28 I, :po 
Where a Thing {hall be intended, 

and where not, 227, 280, 28l 

Grants where they {hall be taken ac­
cording to common Intendment, 

193 
loinbtt in affion. 

Covenant to Two not to do a Thing 
without their Confent, one may 
bring the Adion, 82 

3ltrue. 

Where Time {hall be made Parcel of 
the Ifftle l I4S 

\ 

J1ufffficatfon. Vide llt>Ieabinrr. 

Where 'tis Local, you mafi traverfG 
both before and after, 613 

Under a Leafe for the Life of an­
other Man, and doth I not aver 
that the Life is in Being, ill, 9~ 

Where 'tis not Local, a Traverfe 
makes the Plea naught, '27°, 27 J 

By Vertue of a particular Efiate 
you mull: {hew the Commence­
ment of it, 70 

Where it is general, and yet good, 
'44 

In Affault, Battery and Wounding, 
and faith nothing to the Wound· 
ing, not good, 167 

Of a Servant by Command of his 
Mafrer, and good, Ibid. 

In Affault, Battery and Tmprifon­
ment for 1 I I. 10.t. the Defen­
dant jufiifies by a Warrant fo"r 
the I I l. and faith nothing of the 
10.t not good upon Demnrrer~ 

177 
Where 'tis but of Part, the General 

Words, .ff2..uoad refidH1l1lt tranJireffio .. 
nis will not [upply the refl:, 25} 
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K. 

ILtfng. 

T H E Defendant cannot ;ufrify 
, in a Scandalum Magnatum 

brought upon the Statute of R. 2. 

becaufe the King is a Party, tam 
pro Domino Rege quam pro [eipfo, 

166 
Where his Title is not precedent to 

that of the Tertenant, the Lands 
of his Receiver {ball not be 
charged by the Statute of 13 Eliz. 

~47, 148 
Difference between the Cafe of the 

King, and of a common Perfon, 
2.63 

A Perf on difabled by Outlawry 
may fue for him, but not for 
himfelf, 267 

Where an Interefl: is veO:ed in him, 
it {ball not be devefied by a ge­
neral Pardon, 53 

L. 

ILeare. 

JLfmitntfon of afffon. 

Extends to IndebitatllJ aJfompJit, tho' 
not named in the enacting Clau(e, 

. il,72,7~ 
Statute no Bar where the Sheriff 

levied Goods by a Fieri fdcial, 
and did not pay the Money with­
in nine Years, 2 I 2 

Doth not extend to an Attion on 
the Cafe, Indebitatus AJfompJit, 
Jtudntum meruit, and Inftmul cOnt­

putaJfet, 3 II, ; 12 

)Lfmitation of <!f{fate. 

What are good Words to take by 
Purchafe from a Stranger, 210, 

211 

Limitation of EO:ate when void 
makes the Efiate abfol ute, 2'27 

ILtner!,-

Secundum flrmamChart£, where good 
or not, 7g, 79 

M. 

~anOl· 

By a BHhop, and more than the W Here a Thing 
old Rent rererved., good, 57 Grofs, it can 

becomes in 
never arter 

Where it {ball be made by the be united to it, 
WordsCofJenant, Grant,and Agree, What may be appurtenant 
and where not, 80,81 

Leffee for Years afligns over his 
whole Term, whether Debt will 
lie on the Contract or not, 174, 

175 

lLibcttie~. 

What is meant by the Word, 48 
4 

144 
to it, 

Ibid. 



The r A B L E. 

I other is admitted, the Benefit of 
N. Smvivodbip is gone, 95, 96 

Of the \:Varden of the Fleet, not to 
~elJatitrt. be granted for Years, 120 

Where a Perron recommended 

W, Ords muft be in an Ad: of proves infufficient, the Recom-
Parliament to refrrain the mender {hall be liable, '21 

Power of the Courts at Jfej1min- In an Office of Trufi: there {ball be 
fler, 128 no Survivorlliip, 260 

Negative Pregnant, 138 Officer excufable for executing an 
Negative Plea, tbat Three did not erroneous Procers, 196 

fuch a Thing, it muet be faid, I 
nee eorum a/iqHis, 2.84, 385, !>~binar1!. 

laon £lDbllnnte. 

Where it makes a Grant good, 107 

Where a general Non obI/ante will 
not difpenre with a particul,ar 
Statute, 2.61 

Jaotfce. 

When his Power began, 

!)UtfaI1lU?+ 

Pleaded in Difability to an Informa 8 

tioo, and good, 267, 268 
Where it needed not to be pleaded, 

fob pede Sigilli being in the fame 
COUrt, 267 

Where the Agreement is that it {baH 
be in Writing, it muft be fa 
pleaded, 2.68 -----"----------

Where 'tis made to the Tefiator a­
. lone, it (hall not be Perfonal, but 

is good if given to the Executor, 
2~8, 269 

Ex Officio lawful, 118 
Where it ought to be made of 

the Lofs of a Deed, to entitle a 
Man to a Bill in Equity, 173 

SDftlce ann "meet .. 

Grant thereof to Two and the Sur­
vivor, one furrendcrs, and an· 

P. 

l~atia.). 

it differs from a ViII, 
237 

19nt110n. 

Where nothing vefis but by Office 
found, a Pardon refiores the 
Party, 53 

Where the Thing it felfi~ pardon'd, 
and the Confequence not, 5:2 

@atliament. 

Where the Time of the Seffion is 
mifrecited, and yet good, '241 

Where 



~---_--:,-------____ ""''' __ '''''G''''' ___ --' _____ 

The 'T.A B L E. 
\Vhere the Court ought to take No­

tice of the Commencement of a 
\ . 
pnvate or general Afr. '41 

Difference between an Adjournment 
and a Prorogation, 240 

The ACtion cannot be brought a­
gainfr one, without fetting forth 
the Death of the other, 280 

If Judgment be againfr one,theGoods 
of the other may be taken in Ex­
eClltion, Ibid. 

A Judgment ultra quod, no Affets 
where good, j 6 

Eftoppel, you muG relie upon it, 
and not conclude with a Tra­
verfe, 17,38 

One Prornife in Difd]3rge of an­
other .. where good or not, 43,44 

Of an Accord, it mufr be averred to 
be executed in a1l Points, 4~ 

Replication, where the Heir pleads a 
Settlement in Tail, and a Leafe 
for 99 Years, and that he had not 
AfIets preefer the Reverfion, age. 
neral Replication of Afl'ets is good, 
becaufe the preeter is idle, 50, 5 I 

Jt1iification in Trefpafs for taking 
corrupt ViCluals, held good, 56 

Ju[[jfication by Arref1: upon Procefs 
In the Cafe of an Heir is not a Con- out of an Inferior Court, 5e,59 

dition, but a Limitation, 286 Ju£l:ification by theDefendant,where 
he mull: {hew the Commence-

~Iace. 
ment of his Ef1:ate or not, 70,71 

Where 'tis incertain, 76 
TOllts temps prift not good after 1m-

Where it {hall be intended, not beg parlance, 6'L 
ing laid in the Pleading5) 304 Profert hic in Curia, where it mufr 

be pleaded formally, 77, 78 
It mun be pleaded when the Title is 

by Deed, either as Party Of Pri­
vy, 64 

What the Parties have admitted in De Injuria propria fla where a Ser-
Pleading, {hall be good, tho' the vant is Defendant, 'tis good witb-

~feaS1 anb WIeabfl1g'. 

Jury find otherwife, 5 out a Traverfe, 6B 
Shall not afterwards be affigned for Plea where 'tis naught with a Tra-

Error, 193, 194 verfe, Ibid. 
Pleading of a Grant of a Reverfion Where the Defendant may plead 

without hic in Curia prol~t', whe- any Thing which amounts to a 
ther good or not, 19 Peformance, 139 

In Dower, that the Demandant ought Where tbe Defendant was charged 
to have Judgment de tertia, and with receiving 80 Pigs of Lead., 
doth not fay parle, and yet good, and he faith, tbat be was not Re-

17, 18, J 9 ceiver, but omits aliqllam Partem 
A ward nullum fecerllnt arbitrium de inde, the Plea was ill, 146 

PreemijJis, whether good without Hoc paratus eft verijicare, where good 
adding nee de aliqua parte, 2 7,28,29 or not, Ibid. 

Plea to a Bond not good, 33 The Defendant was charg,ed as Bai-
liff 

4 
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Jiff 1 Martii, he faith, he was not 
from the 1ft of March, and fo ex­
cludes the Day, 146 

In Covenant for not Repairing, the 
Defendant pleads reclIperavit ge 
nerally, and held good after Ver­
difr, 176 

Affirmative Plea ought to be parti­
cular, as if the Defendant pleads 
a Conveyance made, he mufi 
{hew what, 239 

Of another AlStion depending for 
the'fame Caufe in another Court, 

246 
Where good, though it amounts 

to the general Brue, 274,275, 
27 6, 277, 278 

Argumentative Plea, where good, 
276 

Negative Plea, 'Viz. That Three did 
not fueh a Thing, the Defendant 
muft fay, nec eorllm aliquis, 284 

Otherwife in an affirmative Plea. 
Ibid. 

Plea pui! darrein Continuance mufi be 
certified as Part of the Record of 

, NiJi Priu!, g0 7 
Non damnificatuJ generally no good 

Plea where the Perron and Lands 
are to be indempnified, 305 

Where a Judgment {hall be avoided 
by a Plea, without bringing of a 
Writ of Error, the Party being a 
Stranger to it, 308 

t\!)~erctipttott. 

Not to be pleaded againfi another 
without a Traverfe of the firit, 104 

Mull: be alJedged with a Seifin in 
Fee, and not for Life, 3 18 

To a Modlli where good, 390 

~~erentation. 

'The King, being entituled by the 
Simony of the Patron, prefents, 

though the .s,imony be pardoned, 
thePrefentee (hall not be remov'd; 

52, ')' 5+ 
Between Three by Turns, they are 

Tenants in Common of the Ad­
vowfon, and one may grant the 
next Avoidance, the Church be­
ing full, 97 

How it muet be pleaded Tempore 'P a-
c~, 184,IBS 

nDoffibUitp. 

A Grant made thereof and good, 
106, !07 

By an ExectJtor before Probate is but 
a Poffibility, and yet good, 108 

Will not extend to a Cafe of Nece{:. 
fity, 182 

Of a Serjeant at Law, 196 
Of an Attorney of the King'S Bench, 

lS, 
~~ocer~. 

Where art Adion wiiJ not lie a­
gainfi the Defendant for doing a 
Thing in Execution of the Procefs 
of Law, 244 

Jl!)~obibttiO"+ 

To the Bifbop's Commiffion to fet 
Rates upon the Pari{hioners to re­
pair the Church, 8 

Prohibition printed in EngtHh, arid 
difpers'd, a Crime fit to be pu­
ni{b'd, 119 

Not granted for a Rate for building 
of a Church, 222,223 

"Vhere it {hall be granted at any 
Time, 17~ 

Where a Sentence of Divorce wa-s 
intended to adnull a Marriage, 3'4 

Upon a SuggefHon of Excommuni­
cation, becaufe he refufed to ac-
cufe himfelf, :2 ,g 

X X )~ otne.: . 
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J1t)olner. JRecoberp Qtommon. 

Where 'tis occupied with an Inter- Of Lands in a Liberty paffeth Lands 
eft, 'tis affignable, 317 in a difiintl Vill in the fame ;Li­

berty, tho' not named, 47,48,49 
How to be pleaded, 70 
When firft invented, J 3 2 

~~omire. 

Where they are mutual, the Perfor- Pari{h and ViII within the ParHb of 
mance need not be averred, 33, 34 the fame Name, a Recovery is fuf­

W>urcbafr. 

Where the Heir takes by Purchafe, 
the Ancefiot rnufi depart with his 
whole Fee, 208 

Where the Heir {ball take by Pur­
chafe, and Where by Defcent, 286 

~ 

~mare 3lmpe'Oit. 

REal Mainpernors mufi be re­
turned upon the Summons, Ptme 

and Grand Cape, if the Difiurber 
do not appear,_(and not John Doe 
and Richard Roe) 264; 265 

Where 'tis pleadable, 

fered of Land in the ViII without 
naming the ParHb, but the Paritb 
is named in the Indenture to Jead 
the Ufes, they make but one Con­
veyance, and the Lands in the 
Parith pars, 233, 234 

Tythes thereof {hall not be fequetlred 
for repairing of the Chancel, 254 

JRefufal. Vide Jl\equdf. 

Relation. 
Where it (haH be allowed to make a 

Thing good, and where not, J 48, 
149 

By an Executor before Probate, 
wbere good, Ilnd where not, 108 

Not good, whete the Party had on-
ly an Inception of Right, ibid. 

Of all Demands to the 26th of A­
pril, a Bond dated that Day is 
not releafed~ 281 

Where it {ball difchatge a Rent af­
terwards due, and where not, 282 

FOR building of a Church tball 1L\ttt1etJp. 
be ret by the ParHhionets, :;'.22 

. Where a Thing is in the fame Mif-
Jaetital. chief, 'tis within the fame Rerne .. 

_ dy, 72 
Where a Title is fet out by way of lteputed Lands {hall pars by general 

Recital, and good, 'J 42 Words, 69 
\ I JRe: 
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lRepIeatrer. @lerbant. 

Shal1 be after an immaterial IiTue, Where he fluB plead his Maner'g 
J 39, 140 I Command, 68 

aravit generally 0" de hoc ponit Where he may ju(Hfy by the Com­
fe Jitper Patrtam, good after Ver- mand of his Marter, 67 
diCt, 1]6 \t\'here he {ball not be charged ia 

lRepleufn. Trover for taking by the uCom~ 
mand of his Marter, 241 

Both are AQors, 199 
VoJ here Non cepit generally is a good 

Plea, and where not, Ibid. 

lRequetl. 

Where a Delivery of Goods to him 
is a Delivery to the Marter, 30 9 

0eQUefftilti0i1. 

Where a Thing is to be done upon Out of Chancery, whether pleadable 
Requeft within fix Months, or to an ACtion of Trefpafs at the 
Money to be paid, if the Reque(l Common Law, 255, ::I 56 
be not made within the Time,! Of Tytbes of a Rectory cannot be 
'tis a Dirpenfation of one Part of for Repairs of the Chancel, 2~4, 
the Condition, and the Law doth 255,256,257,258,259 
difcharge the other Part, 2.03 

What {ball be a Refufal in Law'l 0berHf. 
what not, 74, 75 1 

'I Cafe doth not lie ag:1inft him for 
JReferbation returning Cepi Corpus 6"" p.'lr/ltum 

Of Rent to him, his Executors and; habeo, though tbe Party doth not 
Affigns, the Heir (hall not have! .appear, 83, 84, 8)" 86 
it, 93! Efcape doth not lie againft him 

Of a Pepper-Corn, a good Confide-I where he takes Bail) t:~o' not fLl t-
ration to raife an Ufe, 2.49 ficient, 177 

Refhitlive Words, what !hall be fa 
confirucd in :1 Fine, 115) 116 @erjeant at JLaw. 

JReuerfiotl. 'Nhether he hath the Privilege of 
A Fine thereof executed by the At· being fued in the Common 'fleas, 

tornment of the LelTee for Years and no where elfe, 296 

D. 

0tanbClItttn ~agnatUtl1. 

117 

ACtion thereon, 98 
. Vifne not to be changed there­
in, 216 

@JtGtutc~. 

Of England, where they extend to 
Barbadoes, 45, 46, 47 

Where there are no negative Words 
in it. the Authority of tbe I(il1g's­
Bench is not abridged. 129 

vVhere there is a PrOhibitory Claufe 
in it, the Party is not confined to 

the 
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the Manner therein expreffed, 0-

therw,ire upon a Claufe giving a 
Penalty, 1 28 

Contrd formam Statut' extends to more 
than one Statute, 129 

Statute of 5 Eliz. Aaion lies thereon 
in the Courts of Weftminfter, 246 

Statute of 13 Eliz. hath a Retrofpea 
to charge the Receivers Lands for 
a Debt due to the King, 248 

Where the Conclufion ought to be 
contrd formdm Statuti, ~o I 

If an Offence be at the Common Law 
for which a Penalty is given by 
the Statute, you may proceed ei­
ther at Law or upon the Statute, 

301 

A Statute being a general Law need 

T. 

~aif. 

FOrfeited for Treafon, J 3 2, 135 
No ruch Efiate at the Common 

Law, 13( 

It w.as created by the Statute de Do-
nu, 134 

Ought not to be made Parcel of the 
Iffue, 145, 184 

What nlall be faid Time out of Me-
mary, 310 

The fix Months. {hall be computed 
according to the Calendar; 58 

not be recited, 99 
If recited falfe 1 and there is enough atptbes. 

to maintain the Adion, which is 
true, 'tis well enough, Ibid. Shall not be paid for Brick, 77 

Nor for Pidgeons, Ihid. 
@>ubaance. 

Where 'tis found it makes the Hfue 
good, 5, 6, 179 

Superior refPondedt, where this Rule 
is to be admitted, 1 20, 1 21 

eUperreilea.lf. 

Prefcription by a Lay-man in modo 
decimandi, good, but not in non 
decimando, 321 

Whether a Lay-man may prefcribe 
for them in prender or not, 3 2. I 

~tttle. 

What {ball be accounted a Buying 
·Mufi be delivered by the old Sheriff a pretended Title within the Sta-

to the new one, 217 tute, what not, 67 

§@urreu'Oer. 

To a Diffeifor to the Ufe of an· 
, other who is admitted and good, 

becaufe the Admittee is not inun­
der the DHfeifor, but the Surren­
deror, 287 

Such a Surrender to the Diffeifor, 
lIt felciat 'VoIHntalem, qucere if good, 

288 

'QtoU. 

How many Sorts there are, J 4~ 

'QLrnberfe. 

VV'here 'tis immaterial, and where 
no~ 19,67,68 

Where 'tis naught, 46,55 
Where it need not to be made, there 

being fufficient Matter pleaded be­
fore to avoid the Title, 60 

VYhere 
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\1\ here 'tis necefEuy, . and omiued, 

'tis Subfhnce, and makes the 
Pleading ill, 60 

Where 'tis good, 85 
One Prefcription being contrary to 

another, the £irf[ mu([ be traverf­
ed, 104, 105 

Where the Charge in the Declara­
tion is not fullyanfwered, there 
mufrbe a Traverfe, as the Defen­
dant, being fued as Executor, who 
pleaded, that another was Execu­
tor and Superfles, 168 

Traverfe upon a Traverfe, where it 
{baIl be, and where not, I 8 ~ 

Where it {ball not be of a Sheriffs 
Return, 10, II 

Abfque hoc, quod legitimo modo onera-
till, no good Traverfe, 54, 55 

~terpar~. 

Recovery therein where it (ball be a 
good Bar in Trover, 318,3'9 

qrtfnl. 

No new Trial allowed in an ACtion 
of Scandalum Magnatum, I 56 

New Trial granted by the Direction 
of a Judge, 199,2.00 

~rober. 

v. 

BEtween the Finding and th~ 
Pleading, if it be not SGb­

france, dotb not hurt, 5 
Between the Record as pleaded, and 

the Record it felf, 246 
Between the Covenant and the De-

cJaration, 269 
If an Action be brought ag3inli: 

Three, and a nolle profequi eotred 
as to one, and a VVrit of Enqui­
ry againfl: the refr, whether riley 
murt not all be named in the 
Writ? 284 

In Debt upon Simp1e Contract, the 
leafl: Variance is fatal, 6 

Between the two ACtions, a Reco­
very in one cannot be pleaded in 
Bar of the other, 4 2 , 43 

Where it (baH cure a bad Dec1ara-
. tion, . 66, :21 3 

Where it helps the Mifrecital of an 
Att of Parliament, 24 t 

Videlicet, w here it {hall be tranfpofed 
to rupport an Action, 98,99 

[{true. 
Where it may be brought upon a 

Poffeffion in Law, as by an Exe- Not to be changed in a Scandalum 
cutor, 168 Magnatum,. 216 

It will lie, though the Poffeffion be Where it {ball be intended, thol1gh 
changed before the Action not laid in the Pleading, 30 + 
brought, 243 Viallal!, Jurtification of a Trefpafs, 

YVhere the Converfion ought to be for that they were corrupt, 56 
found, Demand and Refufal will 
not make a Converfion, 244 muft!' of 19otTeffion. 

~tutl. Where it doth not deftroy a Right 
Decree in Chancery to enforce the of Common, 277 

Execution of a Irun, 88 
Y 'Y [Uoge. 
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<ttrage. ~latrant!'. 

Where it {haH not intend a Right, it Where it thall, dercend and bar the 
may be Evidence ef a Right, 278 Urue, 109, I 10, &ve. 

meet 
Where a Fine for conceJfit {ball dif· 

place an Eftate and turn it to a 
Right, and the Collateral War-

Where a Man {hall take by Way of ranty bar the Heir, 110 

fpringing Ufe, 208 Voucher and Rebutter are incident 
Ufes not favoured in the Law, 210 to it, 14 
How they came firfi: into Conveyan- [[lant. 

ces, .t 51 
UCe may be raired by the Refervation Brought by one Tenant in Common 

of a Pepper-Corn to make a Te- alone, and good, 6 r, 61 
nant to the Prtecipe, 249, 250 

Where the Statute of 27 H. 8. cre­
ates an Ufe till a future Ufe co-

mm. 
meth in eJfe, 208 Judgment given upon the Confirlt-

frioD of the Words therein, :2 2g, 
mCurp. 

The Contratt it felf muG be aruri­
ous to make the Security void, 307 

w. 

males. 

224 
Where the RepNhlication makes it a 

new Will, ~ I ~ 
Eccle6africal Court the proper Place 

for the Determination when a 
Perfon is capable of making a 
Will, 315 

mO~t1s. 

Of doubtful Signification {baH not be 

EXecution {ball go thither upon conftrued to work a ~rong, 116 
a Judgment obtained in the Where the Pronoun tlla doth re­

COUrts at Weflminfler, II {hain former Words, 106, 107 
Vfqlle is excIufive in Pleading, 280 
Words are to be taken in a com­

mon and ordinary Underfran­
ding, . 183, 187 

Words where they are made action­

mager of law. 
Where ·Compurgators {haH be re-

quired, 140 , 141 

Cannot be where the Infant is in by 
Purchafe, and not by a Defcent, 

276,177 

(mattlen of tbe fleet. 

How far his Limits extend, 

able by Averment of Damages, 

'so 
\Vords in an Ad: of Parliament are 

to be taken in a common Mean .. 
ing, 183, 187 

mrong. 
No ConftrucHon {hall be made to 

work a Wrong) 80 

FINIS. 


