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THE 

PRE FA C E. 
E F 0' REI g~ve an Account of the following C'afes, 

I fhall nlention fomething of Reports in general. 
We hav~ no printed Cafes of the ancient Proceed

ings either in the Sheriffs Torn, or in the County
Courts; the Rearon whereof may be, becaufe Jufrice w~s 
then a~minifrred in ~ SUlnmary Way, and de plano. 

Neither have we any for above one hundred Years after 
the Courts of' Law were w {etded in Weflminfter-Hall; which 
was ab~ut the la~er End of King j()hn. . " 

But In the Re~gn of Ed. 3. wnen the Profeffots of the Law 
(as my Lord Co~e obferves) were excellently Learned, and 
when Serjeants drew their own Pleadings, then (as he far:.. 
ther mentions) Jangling and Quefiions did ariCe, and Ex.;. 
ceptions were taken more to Form thah Matter. It was then 
our Book-Cafes began, and have been continued ever fince. 

And it is neceffary it ihould be fo, becaufe the Opinions of 
Lawyers are generally guided by thofe of their Predeceifors, 
in which they {eem to imitate the ancient Pr£tors, who efra

. blifhed their Judgments, not fo much upon their own Rea ... 
fon, as upon the written Laws of ~he Empir'e. 

'Tis true, it was the Complajnt of that Learned Perfon 
before-mentioned, that he liv'd in a fcribbling Age, and that 
~otidie . plus, quotidie pejus flribunt; ye~ he wrote on. 

And. fo has the Collector of thefe Cafes, who for feveral 
Years attended that 'COUlt in which they were adjudged, and 
has not only compared them with the Records, but was aifified 
in t.he Special PleadiI1:gs by avery able Clerk, who was 
partIcularly concerned In tbem, 

I Some, 
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. 'The PRE F A C. E. 
Some, and but a few of them, a.re reported by others, 

and recommended by a great Name in the Title-Page, which 
is a certain Advantage to the Bookfeller, whether 'tis fa to 
the Reader or not; but 'tis the Benefit of )the Reader which 
is chiefly intended by thefe Papers. . . 

The ~otations in the Margin have been'care~lly examin
ed with the Books, and out of the great Number of,Authorities 
which are ufually cited at the Bar, J?one are here inferted 
butfuch as feen1 pertinent to the Cafe in,Queil:ion. 

And that nothing might be wanting to. this Work, a much 
more than ufual Care lias been had in the Correction of it; 
and the nice Examination of the R.olls, however troublefome. 
and expenfive, has beel1 perforru'd perhaps beyond what has 
been done in moil: Books of this Nature. So that it rna}' well 
be hoped that thofe few Miftakes, which poffibly have efcap'd 
the Prefs, mayeafily be correCted; as well as thofe of the 
Author, which he believes.not td be any where material; but 
has not the Vanier to think himfelf not obnoxious to Errors, 
as all Mankind muft always b~. 

Vale. 
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Anno 2 Gulielmi & Marire Regis & 

Regina: Ahglia:, f5 c. 1690 . 
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Symonds ~erfPM Cudmor~. 

I .. 

'A- ~ <fjettmeut 1l1a~ b~ougl)t fo~ one Sllge1fuage~ one I Salk. 3,8. 
~tJrtiiage ani) <l3arllen, in tl)e 10arifb of ~t. Paul; ~~k. 6I9~ 
-itt tlJe <!tttp of Exon, on tlJe ~emi!e of Nicholas Mar- 7 o~~~ 
tin, &c.' 3 o~ 

dlpOU Jaot guilt~plealleb, tlJe 9jurp founb it fpeefal [ter~ 
bitt; tlJat ~~,r Nicholas Martin being ~enatlt fo~ JLtfe3 tuttl;J 
liemainiler in ~ail to William lJifj eliJell~on, anil lJalling il 
~o\l)et to mafie JLeate~ fo~ 21 ~car~, OJ tlJ:ee 1Ltlle~, refer~ 
bing tfJe anttent tlient., iliil mafie a JLeafe to Clement Weft ... 
come fOl 99 ~ear~, if Richard anil Nicholas Wefrcome OJoulil 
fo long lil1e~ referbing tlJe ~ntient laent, 1lll)tdJ 1l1a~ 8 I. 
10 s. per Annum. 
~ir Nicholas Martin ilietl leabintl 1true William Martin lJif$ 

elbefi; ~on anil ~etr, tulJa being tiJen fetfeb of tlJe 1!iematn~ 
bertrt ~ail ; anb aICo qf tl)c 1!ie11erfion tn fee e~pectant up~ 
on tlJe ~eterminatton of tl)at <fllate, bib ilp jJnilenture' 
releate tile faib 1aent, anb ilefo~e tlJe ~eterminatton of tlJe 
afo:eCatri lLeafe malle ill! IJt~ tatter, bib bemire tlJe 10le~ 
miCefj to Elizabeth Weftcome fo~ 99 ~ear~, if George anb Wil
liam Wefi:come tl)oulb fo long It11e, to commente after tlJe 
~etermtnatton of tlJe fir! J1.,eafe. ' 

WillIam Martin bieblea11ing jjffue Nicholas Martin fJt~ elbetl 
~on anb ~etr., mba being tlJe 911fue ttl t'rail, lebieo a fttte 
to tlJe <rIfe of lJimfelf., ann lJi~ ~etr~. . 

aftermaril~ tlJe lirft 1Leafe betermitleb, tgetl Nicholas Ma:r~ 
tin eutreb, ann mabe a 'Leafe- to tlJe 10Iatnttff Symonds, up~ 
on mlJom Cudmore tlJe ~efetlbant, btitlg tue g[tgnee of tlJe 
Ceconb )L,eafe, rntreb ; aUi), ttll)etlJef lJi~ <fntrl' 1Ua~ laUl,; 
ful'! \\1a~ tlJe snuetUon. 
, ')5 'ULl)ofe 
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~lJofe 1tllJo argueb fo~ tlJe 10laintiff hlotdil babe tlJe<fffate:; 
tail tn being; anb tlJat tl)e?it mtglJt be batten ill! tlJe fine, 
pet it 1tJa£i not e:rti~tt; tlJefefo~e tlje1? \1J~uli) ~ot I)abe tlJe 
lLeafe botil7 but llollutble bt! tue ~ffue ttl €ad, anll t1}at 
tte <fogniiee of tlJe fine miglJt aboi)) it a~ tlJe 9j1Iue ttl 
iaH mtgl)t lJate bane if tlJe fine lJail not been letJielJ. 

~lJe1:' arguelJ tl)at at t\Je <Irommon l1am aU <tffate~ of ~tl~ 
tetitance \nete tn fee; anb befo:e tl)e ~tatute De Donis, 
tlJe ~(lnee bab a ~ee~fimple contJttiellal, anb Uttgijt l]ate 
battelllJi~ jlfue. . 

13 E.I.cap.I. 'atlJat b1:' tlJe ~tatute De Donls, A:c.calltb Wdl:m. tIJe 2d, tlJe 
. <!ommon lLam tl1a~ alterelJ, 1l.1l}tciJ ~tatute ms,G mabe fo~ 

tlJe benefit of tlJe 9i[ue b1? telltainiug ~ ~eml"t m €ail, 
cttlJet befo~e 0: a ftet ~true bO~Il, to bar o~ clJange tl)e Cfilate. 
'~i~ ttue, tf lJe lJall malle a feeffmcHt wttlJ lIAbct1:', it 

tnoulb \llo~li a ~tf,ontinuanctoftlJe ~ail,becaufelJe ban an 
ffllate of S]nl)eritance, anll in {ucb <tafe tlJe gJtrue tn €atl 

4H.7.caP:24: muff babe b~ougfJt iJi£) real gction! l5-ut nom ~1? £ubfe~ 
32 H. 8. cap; qUtnt ~tatute~, ~ottlet t~ giben to aenant. in ~ail to 
34· IJaf iJt~ ~1tue 11, flue. . 

9lf tlJt~ )l.;eaCe tboulb tl!!t be ~oiba~v, tlJ~tl. it 1lloulb be 
goob a~ long a~ aur of tbe 9llue tn 1!rad ate lttlttlg, but tuat 
caunot ile, buaufe 'ti~ not fo~ tlje ?5eneftt of fuel) 9Jtrue 

. fllnfl. 23· b. tust it tbouUt be fo; anil fo~ tbi~ meafou tl)e ?J300ft~ ate be:: 
44 f:' 3',21. tp plain, tl)at ~Uenattot,l~ ~ai)-e fo~ t1)etr ~eneftt anb not 
4

6 ·3.~· to tlJei$10~ejubtce, ate-ilrnbtng. . 
allmtttiug. tt,tbevefo~ to be l10tbailfe bp tl1e ~true in ~atf~ 

tl)en tlJe €ogniirr tn tlJe fine m,utl l)abe tlje fame 10o\l1~ 
to stoib it a~ tbe j]ffue tn 'Qrailbab befo~e tbe fine lebietJ: 
an1.1 t.o l'~Ob:e tl1i~, tl]ep relieb on rut' 11b. Coke's ~ommeut 

I Init'46.b.l on Littleton; tfJ~t if 'ijCeuant in ~atl malie~ a lLcftfe fo~ fOl~ 
t1:' ~ear~,referbtng ~nt, t~ commence 10 Wear,G after, ann 
bie~,. tlJtu tl)e ~ffue tu ~ad etltet~ anb mafte~ it lfeoffment 
to B. ttJe I 0 ~ear~ e:rptre, ann tue lLetree entet~,anb B. accept~ 
tl)e llieut, anll tl1ate~ tl1e 10otTeffiotl of tlje ~anlJ; tlJi~ 
malte~ tbe e~~~utolP lLeate g~Ob'l ~ecanfe be . ft)aU !Jabe 
tlJe fame <fletttou 8i;1 tlJe ~[ue Ul ~ad l)atJ, eitfJer to malie 
it fo o~ aboiil tt. 

Objefr. 9lt map be objecteb in tJ)i~ ctafe, t}Jat t!Je lLeafe 
luabe ,b1:' tlJe ,'Ql:enant itt (ta·tl, neber commenceb tift afte~ 
tile ftne lenten bp tlje l1fue; anll tlJerefo~e it coun. not a~ 
tife out of t~e <fftate 'Qrail, bedlufe it mas e~tin«uilben bp 
ttJe fine, anb tll~t t~ it artCe out of an~ tfJing, it muff be 
out of tlJe meberaollln,~ee. 
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Anfw. [[{lJicij ~pinion ma ~ rcceibc tfJi::s lnfwer; fll:iJat tije 
Cfftate;tail toa~ not c~till~uitbel) bp UJi.~ jflHC .. bccaufe tlje 
JL,a\tJ 1tHU fuppofe an rJErtftence of it tn tlJc <Jtogniice to 
p~ebent a [mrJng ; anb tt)erefole \.lJl)ere fncb an <retlat£ if' ln~ 
termi;rell b.1itl) a jfec, it lbali f]&bz a lBtingagatnft tiJiz 
unongful ann to~ttou~ )leafe. 

1n Errington'~ <Jtafe tlJere fecm~ to be an ~pinion againff; 
tlJirJ., tbe <tafe l.U8fJ tlJi~: R. ani) Katherine IJtfJ [[Hfe were ~e:: 
llant~ in ~pzcial tQl:atl,llieberfion in ~ee to R. mlJ,~ bien; tlJe • 
~1fue in f!aH, toilD bail alfo tlJe mebecCion in 1Fee in tlJe llAfe~ 
time of K. fJi~ ~JtiJcr, mabe a 'JLcafe fOl 40 1!?earfJ to J. s. to 
cOntlnence after t!Je ;.0eatfJ of K. l}if) ~otlJer, anb bie~, tbe 
lRebcrfion tJeCccnbeb to Jane, mfJo in tfJe l1ife~time of K. lCbi~ 
en a 1Fine; tfJe ~otlJer ilieb: arUe ([ogniiee of tlJe 1Fine (ball 
not aboii) tlJf~ JLeafe, becaufc be '1l1ljo malle it 1DafJ tnlJeri~ 
table to tlJe <efi:ate~~ail., anll liltcmtfe to tlJe tlieberfion tn 
fee .. anll fo it i-true~ out of botlJ; fo~ being actuaUr fcifelJ 
of tlJe jfee~fiillple be cf,Jargeil tue 1!ieberaon~ anll tlJe JL,eafe 
i}'5 gOOb againtl uim bp mar of <faoppel~ anb bp map of ~n~ 
t~ff; alfo out of tlJe 1!ieberfion, anll tlJe cn;ff;ate::'Qrail tfJ not 
onir barreil, but ertinct br tlJe Mine. 

15ut tlJere \tHl~ no gJubgment giben intl]at <!rafe; 1ttt'1l11. 
Coke \tHl~ tuere of a contrart? $1l)ptnton to ~uaite F~emming : 
2n1) in Capell'~ <Jtafc, \})llicb \\Ja~ anjullgell in tlJe 23b 1!?ear of 
tlJe ~ue£n .. ann publilbcb in lJi~ ijrtll500fi ofmepo~tf', tucre 
i~ a (oottarp 1!iefolutioll; it \l)a~ tlJ!~: '@:ue1Remsintler:~an 
in 'QCail qranteil a 1!1ettt~cbarge., anb tlJe ~ena1ttin arail fuf:: 
rerell a <!romlltOtl i1iecoberp, ann lJabing alienelJ tlJe <tRatr 
bien witlJout j\lIue, tl)e $~antre nitlreinen fOl laent, anll 
ti)e fUience replebien; anb it 1nSfJ beln tfJat tlJe ~itle 1Da!S 
in lJint, becaufe tiJc <!rOlUUtOn taccoberr fuffereb bl! tlJe t!Ce~ 
nant in ~atllJib bini) all tlJe melnatnner~, anll alllLeafe~ 
ma tie bl! tlJelu. I 

Econtra. ~bore \lJlJo ar~ueb fo~ tl)e Wefenbant fain, ~l)at 
tlJe 'JL,eare fo~ 1!?ear~ n)(l~ not to be aboibeb br tlJe ~true in 
t:ail, becaufe it arifetlJ eben out of tlJe (fr;ftate::tail, ani) lifie~ 
wife out of tlJe lIieberfion; anb tlJL'refo~c it muff; be a goon 
)Leafe, tIlo' tbe ~ail migl)t be barren br tlJe jfine; fo~ it \l.1a~ 2 era. 688~ 
mabe br William Martin toUen (JC \tla~ ~enant in ~atl, aUl) Bridg,27· ide 
fo: tlJat !Reafon 'tifJ not boii) a«aitlt1lJi~ 1[ue; but tlJe gJf:: 84~Ollci Abr. 
rue fJabing lebicil a :trine tlJe Cfftate~tail i~ tlJen e~ttnct, fo Hob. 2s8; 
tlJat tIle <togniicc cannot -c:cnue in ~~tbttp of it being a 
meer ~tratlger., ani) tlJerefo~e maH not aboit'l tbtz l1eafe. 
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1f ~enant fo~ lL fe anlJ 1Rclnainller tn Qrail join in a 
lLolfe tc A. fo~ 'k ifC.,JR2matni), r fO B. fOJ )i.,tfC'., tCtll.l~lng )Rent, 
tlje '([enant fOc! lL·fc AetiJ., ani) tlJ? Rem&tniler:~an (lCteptfl 
tt e Rent of ttJl~ firtl '}1e[2£ f;J~ Jl;l fe anti tHl?tlJ~ ani) tiJe ~true 
in ~~ it cnter~., «ntl acceptJo tiJe JR 'nt tiftewtfe~ ani) maltexs a 
feoffment ani) lebietij a fi.ne to S. \lll)o bougijt tl;}e lLani), 
tlJen tie fitft 1Leffee fQ~ lGife oien; it wa!S t}elD tlJat tile ~ur~ 
Clj8"i er lboulj nebfr abo i i) UJt~ lleafe in 1Remaintler., becaufe 
it arifetb out of botlJ the (ftlate~ of tfJe '(!!:enant fo~ lLife,anil 
i)im in iRematnilff tn QCail, anb tiJetefo~e tlJe ~cceptance of 
tlJe iRent bl! tije ][ue in ~atl mane gOOi) botlJ tue Cftlate fo~ 
)life to A. ann alfo tue Remainber to B. fo~ )L,tfe. 

~l.Jere i~ a ([aie \l.llJiclJ gollern~ tlJi~ at lBar, it Ula~ ab~ 
jubQ,ctJ in tge ([ourt of ([ommon ~lea~ in Trinity ~er\U, 3 Ca
roti, upon a 1gemurrer in 1Replebtu., anb it Ula~ OJo~tll! tl}u~: 

'Q!:lJe jfatbcr Ula~ ~enant fo: 'JLife, 1RemainlJer in ~ail to 
l1i~ ~on, lLtetltainlleriu fitail to tbe1fatber, memainller in 
~ail general to tl}e ~on, 1Reiuatnlier in fee to tbe jfatber, 
tljer botb granteb a lIient::cuarge br ~eelJ to tlJe Wefenbant 
in jfee, tlJen tfJev Joine!) in Ie bring of aftne, anb beclarell 
ttJe <IIfe~ to tlJe 1f'atber tn fee, wbo lualle a feoffment to tlJe 
101ainttff anb llieb, anll t1)e ~ueftion \t)a~, mll}etger tlJe ct~ 
Rate of tlJe :jfeoftee fboulll be tl}argeb witb tlJt~ Rent: '15zcaufe 
it being granten br tlJe QCenant fo~ lLife, t~o' it 1Da~ COUll 
firmel1 bp ti)e Rematnllet::man tn €ail, ·ti~ boii) as to lJim, 
anll tlJetefo~e it \tla~ fain tl)at it mutt arife onl1' out of tbe 
((aate fo~ llife. 

l13ut tt \l.la!S belb., fltlJat becaufe tlJe ~enant fo~ )l.,ife ban 
ltItewife a 1Remaillller to tlJe <ftfate botb in ~atl anb tn 
fee, tbat tlJt£s lLtent ttrueD out of aU bi£s <fftatr,£S, anb tlJe 
i:ail being barrel) br tlJe fine., tlJe feoffee mull come tn 
uuber aU tlJe <tllates of tbe feoffo~,bllJo mutlgollJ it cgar-
gelJ \tlttlJ tlJe lLtent. . 
~o tn tlJi£S <lrare tfJe lleafe arttetlJ out of botb tfJe cfftate£s 

of William Martin, aun tlje 1lTue in ~ail (baU ueber aboilJ 
tt bl! tlJi~ ftne. 

aftermarn£s in Hillary QCetm, 4 & 5 WilHelmi & Marier, 1Ubg~ 
ment bla£S giben fo: tlJe Wefenllant, aull tlJat tile <lrogni!ee of 
tlJe fine couln not aboill tbis lLeaCe tUa.ile bl' William Martin. 
~be m.earon~ mere, becanie tt bla~ all lnterett lJertben 

out of tlJe <fftate~tail, anb it cbargeb alro tue Beberfion in 
:jfee; fot after tbe Deterlttination of tlJe urtl lLeaee mabe 
bl' ~ir Nicholas Martin, big ~on mbo ball tlJe lLtemainller in 
~ail miglJt lJabe fufferell a BecOber1? anll barrell tlJe Cftlatel"o 
tail. 

~uppore 
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~uprofr Udz We ~ not a bOil) )l,eafr, b :),t boibable br tlJe 
~fiue in 'W::lil, ret. af~~r tlJe jfine Irtien lip iHnt tlJc ~o~ni:; 
iCC ruall ueber abotO It, brcaufe be c£!unot be tn ~~ibttl? to 
t't}e ®llate~tail.. {o~ ti1St t~ e~ttnguitbei) bp tlJe 1fine; anll tl)e 
([ogntio~ lJabin~ tlJercbr lJibeften lJimfeU of HJat 100\11£t 
wi)tcl) l)e !Jab to abdn t!jt~ )lA~"Ce) can neber ttdn~fer it to 
tile <lI:o{\niice • 

. jf;2o\tJ it cannot be a IDoubt~ mlJet!Jer tue Olftate4ail i~ e~~ 
tin!Jutfbeb o~ not ! 'QCi~ true bp tbe e~p~ef~ [[lo~n~ of tlJe 
~tatute of 32 H. 8. 'tifj barrell; tbe mofo~ are, That a Fine 2 Leon. 31. 
levied of Lands entailed on the Cognifor, or any of his Anceftors., 
{hall be a Bar againfr the Perron and his Anceftofs, claiming by 
force of ruch Entai1. anb it l)atlJ been often beU, upon ti}t~ 
~tatute, tlJat a :jfine lenteil br a 1ltemainber~man tn (!Catl, 
buting tlJe <etfate of a ~enant fo~ l1ife, was an tf~tingutru,; 
ment of tlJe <fntatl. 

g]f it (boulb be otlJetIDife, tl)en tlJere monli) be tmo 1fee~ 
fimpfe~ in one aub tlJe fame 10erfon. a qualifteo fee beter~ 
minable upon tUe weatlJ of ~enant in ~atl bring mitlJout 
~ffue, anb an abfolute fee out of tl)e Reberfion, llIlJicl) can:: 
not bt. 
g~ to acceptance o~ Jaetural of )Rent, 'ti~ not mud, rna:: Dyer Sl~ 

terial pittler to affirm o~ aboib tbi~ teafe; fo~ unlef~ tiJe 
jJffue in flail botlJ enter, tile leare !bail not be abotneb. 
~o p~obe tlJi~ a CiCafe in Dyer1Da~ cttetl, \tllJiclJ 1.tIafj, ~e~ 

"ant in '(tail befo~e tlJe ~tatute of <llfc~, malle a feoffment 
tn 1fee to tlJe illfe of iJtmfelf anti lJi~ ~ett$, tlJen be anil tue 
~eoffee£l jotn in a lLeafe fo~ 1Peat~ tenb:ing lRent, tben t!Je 
~tatute \tla~ mane, anb tbe fiCenant tn ~ail btcb fetfel), af~ 
tcr\l1arb~ tUe jjlIuc in flrail lebieb a fine, anb alienen tiJe 
ILanb befo~e be ntane anl' tfnttl' upon tl)e lLetrct. o~ accept:: 
eb tlJe Bent., tlJe alienee btb accept it; but \tlbetber be lJail 
bone fo o~ not., be couH) ueber aboill tlJe ILeafe. bees-ufe it 
\lla~ not boib bl' tl)e weatb of tlJe ~enant in flCail \uitlJout 
tfJe actual (fnttl' of tile 1true. 
~o maintain tlJi~ 1ungmcnt, another ~afe \.U1l~ alCo ci,; 3 Rep. 50, 

teb., mlJtClJ \tla~; 15aron anb feme ~enantfj in €atl., Be:: ero Eliz. 
mainber to tlJe ~u~banb tn 1fee; tUel' bab 1true A. tlJe ldg~ SirGeo 
19u~banb bieb~ the 1[ue in €atl tn tlJe 'J1.,tfe~time of lJiS Brown'sCafe: 
~otlJer lentei) a f tnt to ~it Geo. Brown anb bt~ ~eir~, tt)r 
~otlJet mabe a 11eafe fo~ Ltfe, not tuarranteb bl' tlJe ~ta:: 
tute of 32 H. 8. cap. '28. ~lJi~ \l1a~ a ~if,ontinuance., anll 
ttJetefo:e a 1fo~feiture., anll ~ir George miglJt mell enter 
t!Jereupon ; 'fo~ tlJe fine (ball not opetate bl' maw of <lCon~ 
tlurton, anll tlJe g@otber be ftill €enant in Qrail; but tge 
~tfate~tatl i}) barreb anb e~tinct Rf$ to tl)e 9jffue in ~atU 

gnb 
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gtltJ fo~ tbcfe meafGtl,~ ani.) upon tL1cfc SlutlJo~ttic~, William 

Martin tije 'Q'Cenant in 't[:1il i]f!bd'i g ali 0 tijc laeberfion HI :jfee~ 
tlJe 'JLeafe raaue up !lint Hfuc$ out of botn tbe QCftatt~~ ani) tf)e 
:liTtH~ in (tat! batt) c~til1gu,tU;en tty£: e1t~i c;tail bl? lebl'i,n(t !Jf 
tfJe 1fin2.,fo tbat n)e ctognHee mun b£ ill of ti;e lReberfion tn 
flef. 

Sid. 260. J,n tbe ftrguntcnt of tl}iz <[arc at tile :lDenctJ, jJutUce Dol. 
ben J faiil, '(tiJ4lt tile ([afe of Opie anll Thomafius tua~ neitijer 
mell datell 01 toell rCpolten bp S1@~. Siderfin. 

gjt ma£) tijuz UlJon tljc 1ltoU~ Pafch. 15 Car. 2. Rot. 375. a 
~atl reirei) in fce, Uta be a lLeafc fo~ 99 !?ear~. tf 3 ~erfon~ 
fo lon~ libell; tlJ~ll fetUen tte 1!teberuon upon gimfelf in 
'(tail., \tlitb ~ObJer to maflc lleafe~ fo~ 21 ~ear~, anll tUen: 
be ntabe fuel) a )Leafe anll tliell; tlJc ~on \tluo \l1a~ tuc ~lIue 
in ~ail (ann not tbe 1fatl}cr a£s 'ti~ repo~tell tlJcte) lebicll a; 
1finc ani) foU) tbe 1Sebcrfion; tlJe ftrtllleafe netermincn UP0lt 
tnt WcatlJ of tb~ce lLibC~: 1t fCClucll ta tlJe ([ourt tlJat tlje 
([ot!ni:;ce lltigl)t aboii) tlJi~ fcconll lleafc .. becaufc it wa~ nc:: 
bcr in tlJc Clelccrion of tfJc tlrenant in atail o~ of lJi~ tjJffue to 
aboil'J it. tlJe1' lJabin~ conbcl?ell nIDal? tlJeir([tlategbefo~e tUi~ 
fecol1l'J"Leafe \)JC1!S to commence; foz ifttenant int!tail mate~ 
a JLeafe to COlutUence in pra:fenti,anll cOnbel?~ amar bi~ <fftate 
b1' 1fine .. tbe <togni1ee mutt bolll it cijargen \Uitb fuclJ )leafe; 
but if it be to comlnence in futuro, 'ti£s otlJer\l1ife, becaufe it 
cannot be aboitJen befo~e tlJe ftommenCclnent. 

13ut be fain tiJere \t)a~ no ~ullgment giben in tlJat([afe ; 
tl)ere "merc onI1' tlJ~ee 1un~e~ tllen in <tourt; Kelynge, mbo 
fpoT1e notbing to tue 10oint, anll Twyfden anll Wyndham 
mere Dibilleb tn ~tJinton. 

Chettle ruerfus Lees. 

T $ <t ~laitlti{f obtainell a [terllitt., anll tlJe j!ullgluent 
\l1a~ entr~b \tlitiJ a Mifericordia tnttrall of a Capiatur, ani) 

now a g@otion \na~ mane to arret tlJi~ lullgment, becaufe 
it 'Wa~ an (!Prro~ not amenllab!e bp tlJe ~tatute of 8 H. 6. 

s H.6. cap. fo~ tl}at onll? lJclp~ tlJe ~ifp~ifiotl of ([Ierft~ in <fntriea o€ 
12. tbe 1UD{!ment~; but tlJi~ i~ tlJe !fault of tile ([ourt ill gi~ 
ero. Eliz. bing ~u1)gmen,t; ann tlJerefo~e in an Affumpfit, \tllJcre ~UDg:: 
497. mcn,t ~a~ agatntl tile Wefennant., U)e <lentrp \ua)l, tlJat tbe 
8 Rep. BlAck. If)latntlff t}Joulll recober 100 I. aLTeffco bp tlJe 1urp, anb 5"1. 
mrebCafe. pro mifis per Jur' hie de incremento adjudicat', luben it tboulil 
M~;e ~la- untie b~en per Curia~; tlJt~ \tJa~ IJelll not .amenllable. 
cito SOl. ~o tn IDcbt agatn(t an (f~ccutor, Caplatur \tla~ cutrell in:: 

afan of Mifericordia, anD it ma!$l)cltJ lilictuife not amenllab'e. 
2 Econtra 
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Econtra. ~n tlJe otter ~ine it 'Wa~ fait), \!tlJat in fo~met 
~tlne~ t~e ~OUtt£) were berp tIrier tn !ameni.litl«; but nom 
finee tlJere are fo 1U&llP ~tatute£) of Jeofailes, tl)e ~t!nlJez 
jJabe tlJouglJt fit to ameni) anp tl)ing tlJat lUal' fjeip anb 
fuppo~t a ]ullgment fairl~ obtainCi), tlJe jJullgntent~ be: 
·ing tl)eir omu ~ub~meut~. 

~lJere ilJabe been g.tnertnment~ aliohlell itt man!, tlJttt!!~ I Roll. Abr. 
mo~e material tl)(ltl tbi~., 8£) in an: ~jertntent., tl)e ~ Ubg~ 206. PlacitJ 
ment \tla~., ~lOd querens recuperet d~mpna & cufl:agia, inUean 8. 
of Quod recuperet terminum. 
~o if 1ullgment be to~ tue Wefenbant upon a ~emUtret., Roll. Abr~ 

aub tlJe ®ntrp if$ tlJat fncb a Wap, prc:editt. quer. lieet folempni- 205· Placit. 
ter exaCllls non venit; \tllJiclJ i~ tl)e <fntr!' of a jJUll~ntCnt up: 4· 2 Cro. 
on a ~on~ruit, anll not upon a ~emurrer_; ret tiJt~ i~ a:: 632· 
menll·able." ' 
~o 1.1.1l]ere ~ull!lmellt \l.ul~ againff tue ~Iattlttff, ani) tlJere 2. Saund. 

mere febetal~zfelttJattt~.,tl]e <fntr1? \tla55, tlJat tlJe ~laintiff, 289. 
nil capiat per breve; antJ tlJat tlJe wefenn(lnt~ eant inde fine die, 
1tJtlf$ wl]oU1! left out., but it \l)(lf$ ameniletJ. . 
~a1?, an amentlment lJatl) been eb~n ttl tbi~ berr ~oint ; 

tnlJere upon a [[lrtt of <frro~ upon a 1uilgment ttl ;m')omet, 
tl]e meco~b certifietJ b.Hl~, '€l)at tlJe ~efenllant \lJa~ in Miferi
cordia, ml}o being in tlJat flare an jlnfattt anb appearing br 
(\l;uarbiatl, o~l]t not to be amercell; ani) tfJerefo~e it b.Ja~ 
ameubeb., attn mabe Et nihil in miferieordia quia infans. 
15ut per Curiam: ~lJi~ iSS no\1.1 remebietJ br tlJe ~tatute of J 6 Cro, Cai~ 

anb 17 Car. 2. cap. 8. \tllJielJ enact~ .. ~bat ~Ull~luent mall not 410. 
be lfa1?Cil after [1ertJict fo~ tuant of mifericordia, 01 eapiatur. Hob. 127-

Cone ~eifUI Bowles~ 

Jdtb«tuetlt \1.1af$ giben in t!Je Common Plea,s f~: t~e abomant, I Salk..2os. 
anb ~amage~ anb <lto11$! ~lJe ~latnttff ltllReplebtn I. Shower 

b~ougbt a [[{rit of <frro~ ttl tlJi55 €ourt, ani) tl)e ~ullgmetlt 13 & 16'5. 
1tla~ aftirmell. 

gull nom a Sl@otiotl \l.laf$ mabe tlJat tl)e abomattt miggt 
}Jabe <ltoft~ upon ttJe ~tatute of 3 H. 7. cap. 19· Ull)ielJ enact~, 
~lJat t{Je Plaintiff tball reeober Ql:ot1~ ani) ~amage~ \tllJere 
tlJe i0efenbant b~tng~ a m;it of <ftro~ to llela:p ~etutiotl 
of tlJe gJullgment. 

1!tiJat tl]e Avowant !Jere i~ in tbe ~atu:re of a: Plaintiff, ann 
batt) a 9!ubgluent De retorno habendo giben:., anll if$ witl)tu 
tIle lReafon of tlJat ~tatute~ beeaufe lJtf$ Qf~e,uttou i}1 lie:;; 
lareb br tuelJ mrit of cftro~, a~ \llell a~ tlJe gjuilgment5S 
obtainen bl? 1&latntift~ ttl otlJer actiotl;J, ani) fo ,otlfequent~ 

. 3 It? 
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lr alfo if.) mitlJin tlJe ~quitl' of ~lJe ~hltute o~ 3 Jac. cap. 
8. \tllJi'lJ appotntf.) 15atl to be giben tn a Writ of <ftro~ 
to p~o!e,ute it \tIttlJ <fffect~ anb tp par aU . <Iroitf.) ani) ~a~ 
ma«ef.) to be auultbeb fo~·belaritlg of ~~e,ution. 

l5ut tlJe <Irourt alloi.\leb no ([oftf.). 

Rex & Regina ~erfUJ Fezas . . 

T $ere \tHl~ a JLibel itt tlJe ~ptrttua~ 4tourt,Caufa jatHta.
tionis Maritagii ; penlling tlJat ~Ult t}Je moman e~lJl~ 

iJiteb an gjnilictment in tlJif.) <Iroutt again if aU tfJe mitner~ 
ref.), \tIg!) mtglJt p~obe tl)e SJ@arrtage, ann it hla~ fo~ a <ton~ 
fpitatr bl? 1fo~te anll. armf.) to ,s,rtr f)er ahl8'F agatuil 
get min, &c. 

flrl)tf.) jJnbictmcnt nHl~ b:oug~t tl}at tl)e ~arties mtgl)t 
be ,onbicteb uvon tfJe ~atlJ of tlje [[loman, ann fo ntcllbleb 
to be mttnetr€~ in tlJe <li:cdefiai!ital <[ourt to p~obe ti)e 
9@arrtage, 1ll1Ji'1l bl' tbt~ S1@ean~ mi~fJt be aboibeil. 

anb tlJerefo~e ~etj. Pemberton mabel» to flap ~~o,eeiling~ 
upon tlJe 9l1lilictment until tlJe ~utt in ti)e ~pitttual 
CU;ourt \lJa~ tJeterlltineb. 

~lJt~. wa~ oppofeb bp ~erj. Tremaine anil tlJe llttng'~ 
([ounfd, a~ not p~acttcable to aap ~~o,eeiltng~ tn tfJe 
Iliing'f.) ~aufe, fo~ anp ~attcr brpenbtnglJtn a p:ibate 
([outt, efpettaUp in tuif.) €afe tuiJere tfJe g}nilictment mass 
fo~ a 1fo~te in taIling anb tarrping atual! of a momau, 
anb marrptng lJet ag",ina lJer <Ironfent, ani) fa a ti}ing col::: 

. lateral to tlJe ~uit in t!Je otlJcr <!toart. 
~eitlJet 1tHl~ tlJi~ ~uit fo~ l0eJal!, fo~ ttc ~efenilant f]an 

inllictell thlo of tlJe [[litnetre~ agatntll)inl fo~ 1&erjurl? 
I ~lJe([ourt woulil nO,t fial? tlJe 10~o(:eeiltngf.) upon tlJe gfn:= 

blttment, but it \ua~ tneil at tlJe 15at, anb tl:)e moman be~ 
tug Plobuteil a~ a [[titneff.), it 1tla~ objecteil agatntl iJet tl)at 
the ougl)t not to be aHoweb to gtbe bet <li:biilente, becaufe 
tlJete llHl~ a Sl@arrtage ptobeil in tfJe ~pirttual <Irourt ; aub 
hJljere tl;)e ([onfeQuence of tbe <fbiilcnte \\ltU retlounil to tl}e 
'-Benefit of tlJe [[titnef~ iJe t~ al\uar~ rejecteb. . 

Curia, Brown 1tla~ e~etuteil fo~ 1tealtng ~t~. Ramfey anll me \Ua~ sHoweil to be a [[1ttnef~ in tlJat <!tafe. ' 
!Anb tn Fulwood's <ltafe upon tlJe ~tatute of H. 7. tlJe Ulo::: 

11tan \t1a~ aUo\tleil to be a ~~ttrtef~; anil fo lbe bJa~ in tlJi5J 
CJrafe. 

3 CudJip 
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Cudlip rvCrJUl Rundall. 

Trin. ~ Willielmi, Rot. 646. 

I ~ an gttion upon tlJe ~afe tlJe ~laintiff beclarei:J, (!Cuat 1 Show, :po, 
011 tlJe 20tlJ ~al? of May, 36 Car. 2. lJe \rla~ potretreb of a. 

~erm fo~ Fear~ in an ~oure~ ani) tl]at tlJe fame ~al' lJe let 
it to tlJe ~efenilant fo~ feben ~ear~ bl? gjnilenture, bl' (ITer:; 
tue 1UlJereof be entreil~ anil after1l:Jaril~ fo negligently kept 
his Fire tlJat lJiz $Oufe 1tla~ burneil. .. 

~lJe ~efrnilant pleatJeb,Non dimifit per indenturam pra~dic~ 
tam modo & forma prout, &c. dIpon tlJi~ tlJeF mere at ']little., 
anti tlJe ~url' founb a ~pc'ial dlcrbitt; tlJe ~ubllan'c 
lllbereof ma~, 

ttlJat tiJe 101aintiff \tla~ potretTeil of tlJe ~oufe, anil tlJat 
111' ~niltnture bearing wate tiJe 25 May, tltabe between lJim 
of ttJe one 10art, anil tlJe ~efenilant of tlJe otlJer 10art, lJe 
i);;il ilemife tlJe '(tenement to tlJe ~efenilant anb lJt11 af~ 
fi~n~ fo~ {eben ~ear~: Except and always referved out of the 
raid Demife and Leafe to the Plaintif( his Executors and Admini ... 
firators, the Houfe~ commonly called, ~lJe nem ~oure... for the 
Ufe of the Plaintiff ~Qd his Father, and of his and their Family, if 
he or they pIeafe to.·dwell therein; but not to be let to any other 
Perron; and at all other Times when they do not live there, then 
to the Ure of the Defendant and his Affigns. 

~r;£p finn tf,Jat tl)ere tua~,a new ~oufe anb an on. $oufe, 
a;:~o tlJat a ~tre fJappeneb tn a llioom of tfJe new ~oufe, 
(tben in tlJe 10oiTctrton of tiJe Wefcnbant,anb burnt it nown; 
ant! if tlJi~ \lla~ a ~emife modo & forma, tlJcn tl)C}! finn 
fo~ tl)e ~laintiff; if not, tl)en fo~ tfJe ~efenilant. 

~erj. Tremaine tnane tmo ~oint~ upon tlJi~ «tafc ! 
((.) firlJe rirft \l)a~ upon tlJe l0e,laration it felf, mfJetfJcr 

fact) an action IDoulb lie bp tUe lLeiTee fo~ ~ear~ a~atntt 
lJt~ (Tlniler~ lLeffee -: gnlllJe belb tlJat it \t1oulb, beeauCe tlJe 
~latntiff lJtlltfelf i~ ,lJargeable to lJi~ lLclTo~ bl' Reatoll 
l)f confcqucntia! lIDamaqc~: '~i~ liIte tlJe ctafe of a 
~aaer tnl)a luar maint,nn an attion fo~ tlJc beatinlT of 
biJj ~etbatlt. . . 
. "ilCi~ tfnc,tl)e <ltouttter~ of Sh rews bury b~ouglJt tfJe IiItc action s Rep. I 3. li. 
acr.aina~'tlatlt atmiU; anb tlJe 9luillJmcnt \tJa~~Quodquerens 
nil capiat per biI1am:)5ut tlJe BeaCon of tlJat 9lullgment UHlfj,be:: 

C {'aure 
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'Bufe at tbe Qtommon la\n tucre \l)a~ no lRclUetl}? againfr 
lLeffre fo~ Life, o~ JL.elIre fO~ ~ear~., foz boluntatr o~ perlltif~ 
fibe maile; fo~ tlJel! bating B1l1ntneft in tlJe 1a11'O bp tljc 
gtt of tl}e LelTo:, it mats accountell lJits :jfoUr to gtant fuei} 
cfllatets, ann not teilratn t1)e 10artie~ bF ~obenantf$ front 
boing anF roa ae. 

(~.) ttt;e fecotti) ~oitlt \tla~, [ntlJetfJer upfJtl tlJi~ jJlfuc~Non 
dimifit mod.o & forma, tlJere i~ not a ~ari~nce betmretl tue 
~emtfe ann tlJe nnlling bF tlJe jlur1? "1 anlll)e l)~lll it wa£S 
not. 

lFo~ tlJe ~latntiff lletlareb,~lJat iJe \na~ polTelfcll of a ~oufe~ 
ann tijat 1)e let it .. &c. \lllJiclJ tl)e WtfentJant llrnien modo & 

. Co .. Lit. forma; ann tbe 9!utl! finll., tl)at be nil) let t1)e $oufe c~cept 
281. b. tbe new ~ oufe: ~O\l) tl)e [[to~llts modo & forma are of coutfe 

bere., ann no 10art of tlJc ~[uc, 'd~ tliU a Wemife of tlje 
2 ero. 329. ~oure, anll tIJe Il~«allnteretl t~ in t1)e JL,etrre, t!Je otl)er ban 

onll! a 10~ibtlege to libe in ~art of It; ann if llenieo, l)e 
ban no JRetuCllp but by action of €obenant., fOl it \ntll not 
create fuel) an 3\ntere!l a~ miU matntatlt an rZjcctment. 

1f a 1 ar1' finll mo~e tlJan tlJer ougl)t, rct ~uilgment (ball 
be giben fo~ tue ~laitltift: ~lJeTe are matl1' autlJo~itie~ to 
tlJi~ ~urpofe; a~ in [[latle againtl tl}t Wefennant \nl]o 

Cro.Eliz. 40. ttlalle a :1Feoffment to tlJe [tfe of timfdf fo~ JLtfe~ mernatn-
9wen 9 1• ber to tl}e ~lail1ttff ani) lJi~ 'rtr~; tlJe Wcfennant pl£atl~tJ 
Idem. tlJat iJe \tla~ feifeb tn :1fre., anll traberfel) tlJe 1tt8hing ti1e 

!feoffment; ann tile ~ur1' founb tlJat iJe mabe a :ffeofflnent 
to tlle dIfe of l)imfelf fo~ l.ife \llit}Jout llntpeacI.ltuent of 
[[la11e; fet tlJe 10laintiff }Jan 9jullgntent, beeaufe t}Je gJUTP 
bab founb fuel) an cfaate a~ \lla~ aUebgell bp bim., ani) tlJo' 
ti)C}! iJab aIro founil tiJat it tua~ llitpuniQJable of [[{atle, it be.: 
in{J tno~e tban wuat UHl~ ingjlTue, 1'et tlJe ~efennantbabing 
tanen no ailbantage of it in ~lea'Otng, tbt ~laintiff nin rc~ 
cobert 

15ut tlJi~ <[afe nepcnb~ upon t1Jt «ontlruction of tl)c [[TozlH1 
in tl}e <t~tttJtton, in wijicl), if tbe fubfc(Juent mOlb~ qualifp 
tl}ofe \ul)tcb go befo~e,tt)en an3111tereapa1f~~ to tbeID:fenilant. 

~o\lj tue <frecption a~ it ftanb~ bl! it~ felf., frellt~ to be (1:: 

3 Built 68. gaintt tile ~laintiff., but tlie fubfrQucnt [[ro~np mafic tlJe 
°cwen

• 64
8, ~zntrnce pIaE'tt, tlJat a JIAbtt'tl' oulp i~ referbNl fo~ tbe 

I rO.20. ~IRitltiff to ufe tbe new ~oufr: :; 
arl1ere orefeteral arafr~ \ulJiclJ tnobe tlJot Pzrceilctlt <ltlaufeg 

mal' be Qua,hffr) bp mH02b~ \tlt;iclJ come I1fter in tlJe fame~ elt~ 
tcn(e,a~ a DZluife of tue Den\erne,~ of bi~ i1J»anol,in \1lhiclJ tl)e 
JL~ffo~ aUo ~ron{ e) ttr fireping; of tbe ~arfi: it \\')a~ beIll tl)at 
tlJe 1k'oilof tIJe '~tHIi nib not paf}),ti)o' U}e ftrff. mrlo~n~ nit) (artt' 

4 tbe 
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tl)e \11lJole <ttlste: but tlJc fubfcQuent [i(lo~n~ llJc\.U tn \tl}Jat 
~atlnet be tliaU babe it. 

anot,!)et , lRea~on nrg2'D fo! t,l)e ~iaintiff 1tla~., ~bat tfJi~ Oyer. 264. 
(frccptlGn t~ borll, beta ufe tt tG contrarJ? to tl}e ~emife; Ben I. 181. 

ani) to p~obe ttJi~., a <[aCe llla£s etten out of Dyer, 'mhict)" 
\.un~., Baron an'O Feme ijat) a )L,esfe of a $oufe in Fleetfireet: 
'<trbe ~u~bani) tnatJe art [tn'Oer~lLca!e foz ~att Cif tfJc ~erm., 
excepting .the Shops for his own ptoper Ufe : '<tlje ~u~banb 
lliCZ., trlc [[life entretJ ann ma~ outlet., anti b~ougiJt an (fe~ 
jtument fo~ tf)e [[l~ole. g@p )1lJ. Dyer \lJa~ of SlDpinton, Moor 880. 
tlJat tl)e ~lJop~ belng leaCeil generaUl?., anil tlJe Cf~,eptt:: Lane. 69. 
on b~tng oull? reftratnetl to tlJe dife of tlJe ~u~bani) wit!]:; 
out faring iJi~ cf~ecuto~~ o~ QUTign~~ tlJat it 'UJa,~ contrary 
to tile 10~emife%., ani) fo tl)e ~:rception ma~ !'loin, mf)iclJ 
lJe teU~ U% 1rla£) ttJe ®piniotl of ot{Jer ~ufticr~., tandem. 

'(!Lif3 true t~e fante q!afe ifj repo~teil itl Benloe, but tljat 
1ltq;o~t cannot be true, becaufe it refer~ to mr )Lil. Dyer, 
'TilJete 'tt:;> otbctU'life. 'm::i~ lilie\llife repo~teb br tut? 11'0. An-
clerfon tijat tije <f:rception \lJa~ abfolute; but tiJt~ teem ~ to I And. '5Z~' 
be uvon: tlJe rira argument of tbat Clta£e, fo~ mr )Lil. Dyer 
i(J e~p~cf~ tl)at tandem tlJe ~ubge~ were of anotbev £Dpi:; 
uien. 

Roe and others, contra. , • 
a~ to tlJe ftra 100int it ma~ argueb., tljat tlJi~ aaion . 

wouin no~ Itebr ~ )L,etTee fOJ 1!?eat:;> againti bi~ ~nller~ l1ef~ Eco~~r:.~der. 
fee., fo~ thls:Exceptton made hIm ~n)y Tenant at win III the New ~~iuntd.206~ 
Houfe, \UbtdJ \lla~ ueber llemtfeo to tlJe ~efelli)ant, but Sid 40'). 

totaUl' e;:ceptcil .bp e:rPl£t~ mO~ll~. Owen 2C~ 
'([i% an <f:rception \UlJidJ ilotlJ not go to tlJe \tIljole ~erm ere. Ehz. 

bemifell, but 'ti~ . re1h:aineil to tlJe tinte \lllJen tlJe ~laitl:: 237· 
tiff mail refiile tUere; it tmpo~t~ no mote tlJan an agree:: 
ment 1DiJcll one tJotlJ not ure tbe ~oufe tbt otlJer ft)all, ani) 
tl}e~efo~e no ~ntereft ilotlJ :paf~: ,,91f fo, it 'annot be a ~e~ 
1lttfe fo~ 7 ~ear£s modo & forma, tt~ oull! a )Leafe at Wtll : 
gnb fo~ au autl)o~itl! ttt point., tlJe <!Cafe of Hornby anb I And. 52. 
Clifton wa\S citen. wlJid,J \tlaz tlJi~ t Hornby maile a lLeafe 
of a $oufe to Clifton., etcept ann al\nal?~ referbeil two 
Chambers, &c. pro fuo proprio ufn & o€cupatione. Hornby bteb, 
lJi~ [mife matrieb again., ani) tlJe ~u~bani) entrell into ti)e 
<tlJamber~ e~cepteil') ann being tUfn£ll out, f;Je ann fJt~ mife 
b~ottglJt an <!Ejectment., anil upon Jaot guiltl! pleatten tb£~ • 
lJan 1ubgment, b~caure tl;le Cll::rception ma~ abfolute, ani) 
tlJe mO~b5$ pro fno proprio ufu mete I}eli) to be batn anil tm~ 
material. 

1t \tJa~ agreetl tlJat wlJ,ere a!l <frcep~iont~ repugnant to 
tlJe ~~emtfe5$ tl)€ ([;~atlt u~ botb, but 'tt~ not to I}ere. . 

Qt 2 flCl}at" 
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~iJat tlJe <fntl of an <f~cept(1)tl i$5 to tane fOiuetijing o~t 
of tiJe <L5~ant bJi)icll woltH) otl)crUitfe iJabe pnffetl~ ann Ott;) 
atma.r~ of fueU 'C[!iitlg~ tolJicl) ate ttl 15eing at ttJe '~imc 
of tbC luafiinQ; of ttJe <t5~ant. , 

$e1'c 'ti~ Except and aIway;s r~~erve~~ &c., ~CUl ~bl!S 
[[lo~i) always t~ of a~ great ~H1tnft,atton a1.) tf tl)e b3gole 
'(term f)an been rcfcrbcll. 

15ut itmuft betalien ettl)er a~ a ~crcripttonoftlJe ~fJing 
etceptcb, o~ a Wec!aration fo~ 1l1l)at lDurpofe it wa$ e~~ 
ceptcil. 
~t cannot be taliett in: tlJe ritt! ~enfe., ani) tfJerefo~e it 

muff be conffruen tl}lft we,latatiotl to 1Uljat ~fc it \l1a~ et:: 
ceptell, ani) tl}at i~ br tlJe e~p~efp mO~il~ to tiJe t0Iatnttft 
ann lJi% QUHguS5. 

15eftll2~, t!Ji~ ~oufe \na~ not to be Itt to ant? ott;er ~er~ 
fon \u1J& trOtter., \'Ubid.) [[lD~'O~ wouin tle ill Ie if tlje ~lain~ 
tiff l}an cnll? a pcrfonaI [lfe to lJitnfelf. 
~f1c ([ourt mailing fome ~Dubtupon tI;e firtf gr~unten:t, 

\n~ctijer ti1if6 \.Ua~ a ~etlatlCr at ®JiU up t!;e fubf£Quent 
~[lci~ti~~ one of ti)e 9lu{ttce~ being of ®pinton tbat tile jE)c; 
f£utJsnt coulll not be 'Qrenatit at mill, bel;aufc tlJe ~lain~ 
tiff nlua lJabe been nou~fuitcil., if be i)ab not Plobcn a w(',; 

miCe fD~ feben ~catf$; tl)ctcfoze '([imc \l.1a~ tafien: to confr, 
bet of it., aUil, after\11atb~ tn Hil1ary Term, 4 Will. jJUll{l>~ 
ment b.Ja~ glU?" tlJnt tl)e ~efen1Jant ma}) Tenant at Will, 
ann no mo~e, tiJat ti)f~ couH) not be a JLeafe fOJ feben; 
~ear~., bccaufe it \11a~ at fl)c ~leafute of tlJe J1£[o~, \tliJrn 
anil f)ow long tl)e Wefeni)£lnt OloultJ enjor it; ann tl}Ct;c:: 
fotc it \rIa~ lJelil tlJat tue New Houfe was abfoluteIy excepted 
out of tlje lIDemifc, ann it 1tla~ {ucb an tf~ceptton., 1Vl)i(:iJ 
IDa~ not (JuaItfien bl' tl)c fubfcQuent [[lo~n~, being (UUF 
e~teptetl befo~e. 
~l)en a~ to tlJc action it U1a~ i}elll tlJat be mlja f)atlJ tbc 

1nberitance cannot l}abe an gttion again! '<tenant at 
~[tiU., but tbc )1e[ee fO:1 ~cat~ mar: ~bat in tlJi~ ~. are tlJe 
QEllate if5 no~ tl)e ~uertion but confequrntial i9ama!!e~; 
~fJat tb~ fintJt~g of tt)e 1Ufr \tl~~ out of ttJe ~[uc: 1fo~ 
tf ~te!paf% t~ b~ougIJt, anil tile iDefcnbant lbouU, plcan 
Son Franktenement, anll tuc 1utr finb iJtm (!tenant in cIrom;:; 
1tton 1tJitll anotl)er, tberc i~ a gOOb <.ranfe of grtiotl founh, 

• but 'ti~ ~ut of tlJe ~ffuc, an~ win not tltaintatn ttl£: 
}E)cdarattoll. 1utlgmcnt nnl~ gtbc.n fo~ tJ;Je ~cfcnnailt. 

BaLTgh 
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Baugh rverfus Killingworth. 

T $e ~Iaintiff, toais tnneb.ten to t~e JIDefctlbaut fo: tbe 
l)ient of a ~oufe ani) :tLann~ tn: ti)e tlountrp, anti 

(oluing to Lonaon \Ua~ arrrftetJ br tlJe 1gefentJant bp [lit:; 
tue o~ a 101aint libien tn tlJe ~ijettff~ <ltourt of London; 
fo~ wi}iciJ lJe b~,JuJljt an 5lction on tlJe ([arc, ann il£(ldtell, 
Quare cum~ (ti)e ~efeni)f[nt) machinans & fraudulenter inten
dens epndem (tbe 'Wlaintiff) magnopere prxgravare, & minus 
jufre.opprimere '5 Aprilis Anno x. injufre & maIitiofe apud Lon
don, &c. eundem (ttH' 10laintiff) prxtextu & colore cujufdam pr~. 
tenfe querele 1n CU'r' Dni' Regis & Regin;r adtunc tent' coram Jo
hanne Fleet Mil' tunc un' vic. Civit' London in Computatorio fuo 
fcituat' in paroch' & warda pr;:ed. intrat. & levat' ad fedam (tlJe 
Wefennant) fuper quando pretenf. Action. ad magnum pra:tenfum 
damnum ipfius utie wefenbant) arreftari & imprifonari caufavif! 
& procuravit ac pr;:ed' (tije ~laiutiff) in prifona & cufi:od' ibid. 
ratione arrefration' prred' per magnum tempus fcil. per {pacium fe~ 
dierum detent' fuit pro defectu fufficien' manucaptor. & fecuritat. ad 
pretenf. Action. pra!d. pro pr;rd. pretenf. dampno ubi rever a & ill 
faCto pra::d. ( tIJe jE3cfentJant) tempore arrefration' & imprifona .. 
menti ipiius ( tbe ~laintift) ut prrefertur vel ad aliquod tempus 
antea nulJam habuit caufam actionis verfus prefat' (tlJe t.01atnttff) 
infra Jurifdit1:ion'ejufdem Curix ratione quorull1 quid em injufie Be 
malitiofe arrefracon' & imprironamenti ipfius (tgc 101atntiff) prred
idem ( tbe ~!aintiff) non folum in prifona & cuftodia per to
tum tempus prxd. detent. & de libertate fua deprivatus fuit Cuper 
pr;rtenf. Afrion. prxd. pro damnis prxd. verumetiam magnos Ia .. 
bores & expenf. pro relaxation' fua ab arrefration. & imprifona
ment' prred. erogavit ac fubire & erogare compulfus fuit un de 
'dic. quod deteriorat' efr & dampnum habet ad valentiam quin ... 
gentar. librarum & inde produc. fefrarn &c. 

cLlpon jltIue joinen tl)e1? \\lent to a: ~rial, anlJ tlJe t0Iaiuc; 
tift ball it [lerlJitt; ann notu ~crj. Tremaine moben itl attere 
of ~u1Jgment, tttJat tlJcre 'roa~ no meafon (a~ iJe aUengeb) 
to grounb an action on tl)e <!tafe; fo: tbo' tbe ~bertff'~ 
<tourt tHIll not an o~H~inal ~uti~lJtctiou of t{Je ([aufe~ it 
being fa: ment tlue fot a $oufe anll )l.,ann~ in tl,Je ~ountrr,. 
'Pet \UlJeu tlJc ~Iatntift \1HI~ in tlJe <Jtttl!, tlJat <ltoUtt lJail a; 
~uti'i)ict~on ober lJtf5 i0errotl. 
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lBefii)c~, be ntigtt iJabe p!eanctJ t9 t~e ~ur.!~iJ:rttrn it! 
that ~ttton, \1)1)1(i) \tJa~ b~ou~lJt sgatuft bun tn t!:)e ([0111; 
liter, \l)l)ic~ fJe 1)ao not ilone,· nettter lJ:ll be aUeilgc ttl cti~ 
~£'iaration tLat be lUEt}) ijz!i) to unrrafonable JDai1; fO~ 
if that balJ been fO, tlJe.re iuirrl.Jt baue bren fome ~o{OU~ 
fo~ ilJi~ ~nion, but upon tl;e ~leaning~ t~ere i~ nCJ!e. 
~f a ~uit O)ouiO be cOlumenceil, fo~ udncfJ tlJere t;J but 

a p~obable <Iraufe of getion, tet tlJe JE;efenl.Hlrtt in fueU 
Qlctiotl lball not bz entitlell to anotf)£f ~utt againtt tlJe 
~laintiff. 

I Roll. Abr. ~o if tlJere bz :Jjungment againff tlJe ~f2nnan~ fo~ a; 
JoC' Wrl1t aun l0amaQ;e~. anlJ btfoJC <f~enttion tlje ~onep ifJ 
2 roo 133· vaill to tlJe ~latntifi, Ulbo ttcreupon rdeafcf5 tlJe ;IDc(cn~ 

• 

1lant, ani) atterb.nlrlJ~ tafie~ hint in ~Je,utiotl 1llittJttt tlJe 
Fear,!ct I)e roaU not babe an gaion fo~ tl)t~ (U£ratiotl~ but
mutt v~i1tg an Audita querela. 
~o liItcmifc if be tafie lJtm in Ql;recution after ti]e Fear, 

'ti~ crton('ou~, but an grrion llliU not lic, Oc tuna b~lng f( 
i[tri t of <Ierro~. 

~ntl fo~ tl)efe llieafonlJ ttc :]ungmcnt WS$ ftaretJ. 

Hodge rverfU1 Clare. 

SCire fae. \na:~ blOUp:bt br John Hodge a~ allminillr(J:t 
to~ to Alexander Hodge, lluring tiJz abfcnce of Hannah 

Hodge., upon a 9juilgment rccoberell in tfJi~ ~ourt, upon 
mbfCu tbcre tna~ a [[lrit of <frro~ b~ouglJt in tlJe Ex
chequer~Chamb~r, anti tlJe ~uilgmeut affirmell. 

~llc ;eefenilallt ilemurretl to tlJe Scire fae. ani) fo~ ('sufe 
fbcwei), 

I. 9lt tlotll not 8upear tlJat tlnr 1uilgmcnt Ula~ giben 
tn tl)e Exchequer-Chamber (upon 1nlJicb tlJt~ Scire fae. tfl 
now b~ougljt) to 1)abe <Ie~ccution; fo~ tlJe [[lo~il~ adjudicat. 
fuer. Ulere left out. . 

2. "Qri£s not abcrretl tlJat Hannah Ula~ abfent at tlJe ~inte, 
of t~e ailminitlration committei) to John Hodge, anil fo 
conttnucil. 

ttiJi£s ~bjecttotl 1tla~ anftl.1crell bl! tlJe €ourt tl)at tlJc 
~att1! OU{tlJt to plcan it. 

3· ~lJat tlJe f\ilminttlratiotl tva~ boiil, becaufe of tlJe 
~n,ertaint1!; fo~ lJabin!X p~a1!ei) Oyer of tlje 9:nmtnttlra,. 
tion., 1tlbicb being teatl in bxe ve.rba., tt a.ppcBreZl to be grant.: 
ei) durante abfentia~ &e. ani) ilotf) not ra~ front: \tll)at 101acc 
tl)e 10erfon \\Ja~ abfent. 3 

~lJi~ 
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~t1i~ \11a~ sifo anftuercb br tlJc 4I:ourt, 'Qtbat it lUaU be 
intctll'lcb out of tIJe llling;bont. 

4. ~lJat it mutl be bOlll, becs;ufe ttc SlDllJillarp lJatlJ no 
~oIDer to grant abminitlration bp tue ([gmmon ~a\1.1; tbc 
gutlJo~itp \\llJtclJ l)e lJatl,1 (~ gibcn to lJim bp particular 
~tatute~ •. 

lOP tlJe ~tatute of W. 2. }Je lJatij 100bJer to ilifpofe tlJe 13 Ed. i. 
<fftatc~ of ~erfon~ tJring intellate. . cap. 19· 

15l? tije ~tatute of 13 E. 3. cap. t I. be lJatlJ ~o\Uer to ap~ 
point gOl1tinittrato~~; anb bl' t~e ~tatut~ of 11 H.8. cap. 5. 
tl)at ~o\l1er of granting atJtltinitlration, \\ll}idJ befo~e \1.1a~ 
too genct'aI, butnoUJ retlrainen to tlJe al:fe o~ nert of Ilitl. 

~O\l'l if tlJe SlD~tJinarF botlJ ercretl tlJe autl'lo~itp giben to 
lJtm bl? t'~1efe ~tfttute~, tlJcn tlJi~ ~ourf will PJolJibit lJint. 

J.5ut fuel} an allmiuifttation a~ tlJi~ i~ not marrantcll 
bp aUl? of tbefe ''c''aw~, beeaufe 'ti~ bi~ettei) to tub01U tUe atJl 
minitlration of gjnteftate~ <fttate~ ruall go; but 'ti~ not a~ 
l.lointetJ bl? aup of tlJcft ~tatute~) t}Jat it ruall be grant&il 
to anl? one tJuting t!Je Abfence of anot~er., ani.l tlJerefo~j 
t~e <n;~ant of tlJi~ abminitltation tnull be lloitJ. . ' 
~t \Uauill be bcrp ineonbenient if it O)oulb be otiJet\tltfe 

in refpect of ~ebta~~ anti ([retJitoJ~., beeaufe tbi~ atJmini~ 
itration i~ bcterminable upon tlJe returnin~ of Hannah 
Hodge -into England, of \tlbieb aU li'ebfo~~ tUutl taIte ~otiee 
at tlJeit ~etil; antJ it \l1ouli.l be alfo betp barb upon tbe 
([retJita~%, . \\lba llabing eomnten,e~ tll~t, acttpnll againll 
rucb atJnttniftrato~~ utna tlJen begtn agatn. 

15ut tl)efe flI)bJectton~ 'mere not aUowetJ., fa: all of tlJetlt 
mal? be mane a~ \rIell agatnit an atJmtnil1rato~ Durante m~
nore ~tate, milid) ill bert' liItc ttJi~ <tafe; anb ret fueb an 
gbtltiniftration i~ belll goOb., becaufe 'ti~ tn a manner 
«rantetJ to tne rigbt ~erfon, \VUo tJa~ tl)erebt' !Joan autlJ9:; 
fttF tQ fcc-cite tl)c ~llatet 

DE 
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Jones rverJu.r Beau. 

'I SbCW.28S. A Ja Indebitatus Affumpfit \tJa~ b~ouglJt fo~ tlJe ~~ofit~ of 
tl}e $lDfftce of ti)e ctfJanceUo~ to tlJe :l5tQ)op of Lan
claff. 

'0;lJe ~efcnbant pleabeb Non affumpfit, aub tlJi~ 
being an 11Tue 1lirecteb out of ([I)ancerr, \\1a~ trieb at tlJe 
~at. 

ta:l)e :Will tua~ erlJibiteb in tl)at ([ourt bl' tue nom W£fen~ 
bant fo~ tue 16oofi~ belon~ing to tbe g)fftee, an 1l to Quiet 
iJtm in tbe ~otTeaion tl)ereof. 

at tlJe 'Qittal in tl)i~ ([OUtt~ tlJe ~efennant bl' g)~bCt of 
tlJe ([ourt of ([lJancetl! ma~ to allmit of tl)e Receipt of tl)e 
~~ofit~ of tlJe $lDftiee to tlJe [talue of 5 I. anll \l1a£S alfo to 
abmit tlJe <itopl' of tlJe ~atent. nnbet \l.1lJicl} tl}e ~latntiff 
at JLatu bib daim. anb tlJe ([onfttmation of tlJe ~ean snll 
<tUaptet. 

~lJe 10atent \l.1a~ tttabe in tlJe ~eat 1672• br Francis David 
tben :Witbop of Lan datf, bl! ml)iciJ tlJi£S ~fft,e \l1a~ grantell bp 
i:JtlU to ~~. Lloyd, anb tUe ~laintiff Jones, sub to tlJe ~Ut~ 
bino:, anb tlJat W~. Lloyd 1lla~ beatl. 
~o tl)at tl)e ~oint now trietl 1lla~~ [[ll)etl)er it l)ail been: 

an (lJfage in tl)i£S Wio,ef~ to ~rt1nt tbi~ $lDftiee to tmo, ani) 
tt mutt be fuel) an <llCage <1$ 1lJt1£S befo~e ti)e 1ualiing tlJe ~ta~ 
tute of I Eliz. oti)ct\lJife it mill not tuarrant fuelJ a (J5~ant, 

~lJe ~latntitf p~otlucei.l four $~ant~ of tlJi~ ilDffice to 
two t0etfon~, of \l)lJtcij tInee turte 1uabc in tlJe t!ritne of one 
ll'ilbop, anti tl.}l~ laft \l.la~ mai.le tn tbe ~eat 1620, ani) no 
QP\~allt tlJeteof aftetmati.l~ to two, until tbi~ to Jk)l. Lloyd 
ani) tl)e 101ainttff Jone~. " 

4 [nbcre:: 
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["([liJereupon ttle Qtounfcl fo~ tbe 1i>efenilnnt infiaell~ QI:fJat 

if tlJe 10laintiff lJa!l anr W.itle it 1na~ gone br Non- Ufer, fo~ 
tiJe <ltlJiltlCCUO~., bet.ng a Judicial Officer, ttc Non- Ufer tfj a 
fo)feiture of tlJe £lefHce, it being fo~ tl}e g,Zlminiltrfltion of 
1ufhce. 
~be JJ3i(bop bein~ in ([ourt, offerci.'J to be r\l:Jo~tt to gibe 

<lebtilence concerning tiJe, Urage itt I)i~ ~iocef~, anil tbat be 
I)ail granteil tlJi~ SlDtfice to one, &c. , 

113ut tlJi~ roaz not aUotiJell; fo~ if ttc ~laintiff batf) a . 
(\ootlfiCitlc, tben tIJe (!f)~ant luaile bp tf)e l5ttbop i~ botil : 
anil it \lHl~ compare'O to a lBatron tn an Cll;jecrment, \nbo iss 
ueber pertnitteil to be a [[1itnet~ to maintain tlJe ~itie of 
lJi~ ~lerli. , 

ttlJCtt it \tla~ objecteil .. ~l)at fince tIJe t£1laitniff !Jab Plo~ 
buce'll no <15~attt to two Perrons, but \nlJat ma~ fift!' ~ear~ af~ 
ter tl)e I Eliz. tl)at it IDoull.l be a berp ilifficult ~atter to 
perfualle tlJ~ gJurp to talte it upon tiJeir flDatb~, tlJat tl}e 
SlDffice nHl~ granteD fo befo:e tije ntalitng of tlJe ~tatute+ 

15ut ~crj. Pemberton anftuereil, m:tJat tiJefe ~~aut95 were 
ottlp p~oi)uceil a~ Cll;tlibence tbat fuclJ were mane., ttJere be:: 
tng no me,o~nz r~tant tdating to tui~ ~atter befo~e tl)at 
~ime+ 

an?l']luftice Dolben relltemb~eb RidJey'~ ~afe., concerning 
tbe SlDffice of 1liegifter of Britlol, \l1lJeretn mr l1il. Hale \lla~ 
of 1lDpiniott, m:fJat if it Coulll be tbewtl tlJat fuclJ <l5:ant~ 
tuere ntaile fOlue ~ime after I Eliz. it mouln be an cfbiileuee 
tlJat ruch were alfo luabe bcfo~e tlJe ~tatutc. 

~lJe 1utl' (ounil tue ~atter fpec'iaUp, ann ti)e 190tnt up:; 
on tl)e ~p£cial <I1erilict \tJa~., [[{betiJer tbe flDfftce of a ([ban:: 
,etio~, 1lllJiclJ batb bren ufuntil? grantetl to two eber finee 
t~e ~tatute of I Eliz. can be granteil bp lLa1l1 -: 

1" tile argument of tlJi~ ([afe it nHl~ allmitteil! ~~at 
Office's Miniil:erial map be granteil to two, null fo ma-r alCo 
fome Judicial Offices, \Ul)iclj are elfabli(beb bp .act of 10at1ia~ 
ment; but if {ucll SlDffice~ are of autiQuitr., tlJeu a <!J)Jant 
utabe to two i~ bott,; anb tlJerefo~e if tue ~fft,e of ~~otlJo:: 4Inll·J46. 
notarp of tbe <1J:ontmon ~lea~., o~ tlJofe of <ltl)ief gjnftice of. c8 EC4. 7· b; 
eitf)er ([ourt arc (!ranteil to two, tlJe ~atent~ are boiil, bc~ 2;8· ar. 
C(lUre tbep lUat? tliffcr in jlullgtUcnt., mbi'lJ \))oulil be a We:: lm~s 263. 
la!, to gjuftice; fo uzre tlJiZ $~ant ntClp be of pnblfclt ']lnju~ Winch. Ellt. 
rp; fOl if it be aUoWC1l to be gOO7) to two, tben one mar 22. 

abfoItJl~., anI) tbe otl}er tltar e~colntnunicate. 
~. ~bi~ <l5tfUlt i~ bOl1) upon tU2 ~tatute of I Eliz. mtJic{1 

etlart~ .. That allliwflll Grants made by Ecc1efiafHcaI Perfons of 
any Office in OLD TIME WONT to be granted, {hall be good. 

D 
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~o\1.l tlJi~ cannot be a gooi.l cJ5~ant., if tiJe ~ffi,e lJatb not 

bren ufualIp gl'anteo to two tn old Time, \11fJitVb Ula~ not 
{ounn bl! tlje m:crnitt, fo~ t~ert~ \tla~ no <fbtnen~e to tl}nt 
l0urpofe. 

Est parte Econtra. 9Jt \1)a~ arguell, ~bat tiJe <!5:ant of tbi~ ~ff:,e 
Quer. \tHl~ goon; 'ti~ lif{e tije (jf)~ant to two ~fJeritI~, o~ of 
dit~et~~\ tlJe gui)ito~'~ ~lace of t!Jc cfourt of marn~., wlJen tbat 
Cafe. e ([Durt \tJa~ in being, 1Ul)tdJ \Ua~ partlr a Judicial Office. 

'~i~ not boitl -at tl)C <[ommon J,L,aul, anb if fO, tbe ~ta:: 
tute of I Elit. malie£i 110 alttratiou a~ to tlJi~ <tafe; fo~ tl)at 
reftraitl~ 113tOJop~ from maIting <!5~ant~ of Lands, Tenements, 
and Hereditaments, being part of tlJe 10o[eiIton~ of tiJeir J.5i:; 
OJOp~icrHt, otter tlJau fo~ th1entr~one Fear~ o~ tb~re 1Libe~., 
from tl)e ~tme of futlJ <5zant, which hath been ufually demi
fed, anll \tIljereupou tlJe oln accuftometJ lRent, o~ mo~e, (ball 
be teferbetl. . 

:l5ut a (/5~atlt of au ancient ®ffice itt ruciJ manner a~ it· 
batb bren accuftometl to be grantetJ i~ out of tlJat ~.tatute, 
tl1e S1@alier~ miJ2rcof bill ciJicfil' regati) tlJe 1!tetenue of tlJe 
~u,celIo~, tl;Jat l)e lUtglJt lJane fufftctetlt to maintain ~o:; 
fpitalitp, anll to repair tije Wilapination~ of t!Je ~iJutclJ, 
if anp Cud] OJoulll be, ml)tcu mtglJt not be none, if tge .act~ 
of l1i~ 10~elle,e1fo~ tboulil binll llilU. 

Bridg:29. :Wut tlJi~ i~ an ancient ~ftice., anil being grantable to 
era. Car47. two, it cannot be a 10itninution of tue lIiebtnue Qf tl)e $eUt:; 
10 Rep. 58. ceiIo~, ani) tl)erefo~e it mutl: be e~emptell out of tlje ~ta::: 

tutt. 

Curia. ~otIJing cau CUPPO:t tlJi~ <lfj~ant but Ufage, anti 
tbere being enougg founn to inbuct tbe ([ourt to be of ~:; 
pinion. ~lJat tbi~ ~fti,e \t1a~ antientlp granten to two be:; 
fo~e tbe ~tatute; tlJerefoJe ~ber beln tlJi~ <!5Jsnt goon; ani) 
9]ui.lgtuent \tla~ gillen fo~ t(le ~laintiff. 

, £lfter\tla~'O.~ tl)e ~efenllatlt B~au libeUeil againft ~~. Jones 
Hl tbe ~pn:ttual <tourt fo~ l)t~ gJgtto~anc:e in tbe ([anon 
anb ([tbil

l 
l1a\U~., the lanoUllebge ml)ereof (a,g be fuggctletl) 

\tiS£) requtreb in a ([uanc£Uo~ ; whereupon W~. Jones lHOUght 
a ~~oJ]ibition a~ foUomctij.. . - . 

4 DE 
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DE 

T ermino Pafch. 
All110 3 Gulielmi & Marire Rot. 444~ 

in Banco Regis & Reginre. 

GUlielmUSEPifCOPUS pore exifien' alicui perfon~ 
Landav.fum.fuitad idon. pro termino vit~ fua: 
refpondend. Johan: fe? ~liqui~us i)~llbU~ pprt?~ 

. Jones legumDoaon nIt; Idoncls conJunchm & dl
Vicar. in fpiritualib'generaJ. & vifim pro termino vitarum 
Cur 'confiftor' Epifcopal" Dioa fuarum &: vit~ alterius diuti~ 

19 

cef. Landav. official. principal' us viventis ac fecundum hu- Gran!lI~ 
qui tam pro Ono. Rege & Dna. jufmodi conceilionem ha bit. ble to 
Regina quam pro feipfo fequi- & gravif. fuit juxta formam & ;:ro ;er-. 
tur de placito quare fecut eO: effeCtum hujufmodi concelli- lif;: or. 
placitum in Cur. Cbriftiani- on. cumque officium pra?diCl:' 
tatis contra prohibition. diet' fuit vacuum ac fuperindeFran-
Dni' Reg. & Dne. Regina! ei cifcus nuper Epifcopus Landa-
prius inde in contrarium di- ven' 7 die Septembris Anno 
red. & cleliberat. & unde idem Dni. 167 I. apud London PTa;'- Grant of 
Johan. Jones qui tam &c. per diet. videlicet in paroch. beata! the OJfier. 
Jofuam Morris Attorn' fuum Mari~ de Arrubus in warda 
queritur quod cum officium de Cheape per qllafdam literas 

The Of- Vicar. in fpiritual' general. fuas patentes figillo [uo Epifc' 
(ice of five Cancellar. principal. of- figillat. per eundem Johannem 
Vic4

1
rGe- tidal' Epifc. Landven. lid. eft qui tam &c. hie in Curia pro· 

nerA or . • ffi • 1 d 'Cd d' Be: Chan;el- antlqllum 0 ctUm ac a tem- at. geren. at. el em Ie 
lor. pore cujus contrar memoria Anno prodiverfis bonis& Jegi

bominum non exHHt quando- timis cauus & confiderationib. 
cunq; officium illnd acciderit ad animam fuam in ea parte 
vacuum etTe pred;tt. Officium fpecialiter moven'dedHfetcon
conceff. & conceffibile fuit & ceffitTet & confirmaffet pro fe
dari & conced·i confuevit per ipfo & fuccefloribus fuis Epif
Epi[copumLandaven'protem- copis Landaven. dileClo fibi in 

D 2 Chrifio 
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Cbrifto Ricbardo Lloyd Ie- norariis quibu[conq; ad offici
gum OoGtori nn' advocator. urn prxd. fpeCtan. &: pertinen' 
alma: Cnrix Cantuar. de Ar- ac ratione & intuitll pramiffo
cub' London & pra:d. Johanni rum vel eorum aliquorum de 
Jones qi.li tam &c. per no- jureconfuetudine vel alia quo
men Jobannis lones artiulll quo modo debit. & folvi can .. 
magifhi & Collegii .Tefm Ox- Cuet. a tempore confeCtion. Ii.
on. focti & eorum utrique con- teramm paten.p: xd. pro & du
juncrim & divifim & eorum ran. termino & terminis vita
alteri diutius viventi (ipfis Ri- rum naturalium eortlndem Ri
chardo Lloyd & Johan. Jones chardiLloyd & Johannis.JGnes 
perfonis idoneis ad officium & eorum utriufq; diutius vi
ilIud bend' exiften.) pr~diCt- ven. quam quidern concefIbn' 
um officium vicar. in fpiritu- prxfat. Richardo Lloyd & )0-
alibus generar & official. prio- hanni Jones qui tam &c. in . 
cipa1. in & per totam Civitat. forma pr~d. fact' & omnia & COf!fir~ 
Oioce( & jurifdiCl:ion. Landa- lingula in eadem content. po- ed by rhe 
ven. prxd' & prxfiden. Curix fiea feil' primo die Martii An. Dr;" 
Epifcopal. Landaven. pr;rd. u- Dni. J 67 r. fupradtCl' per De- Chapter. 
biJibet infra Diocef. pr~d. con- canum & Capitul' Landaven. 
fiitut. five eonftituend. eofq; apud London. prredict. in pa-
& eorom utrumqoe conjun- rochia & warda prcedifr. per 
dim & divifun Vicar. in fpi- quoddam fcriptom fuum con
rituaHbusgeneral' ~ Cur.Con· firmationis fig ill 0 fuo Capi
fiftoria1. Epifcopal. landaven. tul' figillat. quod idem Jo-
prred' official'principal' conCH- hannes qui tam &c. hie in 
tut. pr:l'fecit habend.exercend. Coria profert geren. date eft 

Haben- tenend. & p;audend. prced' of- eifdem die & Anno in vita 
dum. ficiul11 & officia ac edam om- prefat. Francif. tunc Landa

nia & fingula prcemiifacum fuis ven. Epife' prxd. exifien. ac 
pertinen. qllibufcunqi prcefat. in vita prxfat. Richardi Lloyd 
Richardo Lloyd & Johanni modo defunct. ratificaverunt 
Jones qui tam &c. conjunCtim & confirmaver. virtute qua
& eorum utriq; per fe divifim rum quidem Hterarum pa
& eorum diutius viven. per fe ten. ac confirmation. inde fit 

. aut deputat. aut furrogat. fuos ut prxfertur. fad. prredicl Ri
fufficienfes quofcunque fine chardus Lloyd & Johannes 
impedition. impedimento aut Jones qUi tam &c. fuer. de 
molefiia flla vel aJicujus officio pr~ditto cum totis 
fucceiTorum fuorum EpiCco- feQdis proficuis perquifit. & 
pore Landav. prcedid. una pertinen. adinde fpedan. 
com omnibus & finguHs fe- feifit. ut de libero teaemen
odis vadiis profic. commo- to PTO termino vitarum fu
ditatib. emolumentis & ho- Bflilm & vit~ eorum alrerius 

diutius 

2 
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diutius viventis &: fie inde fei
fit. exHh:n. idem Richardus 
Lloyd poftea fcilicet decimo 
die Decembris Anno Domini 

One oj 1686. apud London prc£d' in 
the G~an- paroch. & warda pr(£d' obiit 
tees dud. de tali fiata inde felfit. & prxd. 

The o
ther fale 
fii:;:,ed. 

Johan. Jones ipfum fllpervix. 
poft eujus mort. idem Johan' 
Jones qui tam &c. fuir de of
licio prxd' folus feifit. ur de li
bero cenemento per jus accref
cendi &c. ac fie officium lIIud 
cum omnibus feodis proficu
is & pertinen. adinde fpedan' 
gaud ere & habere debuit & 
debet virtute eoneemon. & 
confirmation prxd' Cumque 
omnia & fingula placita & 
negotia tangen. & concernen' 
liberum tenement' ac jus & ti
tulum aliquarum terrarum of
ficiorum & hxreditament. ac 
vaHditat. interpret. vigorem 
vel eHectum a1iql1orum dono
rum conceffion. five confirma
tion' infra hoc Regnum An
glj~ facf ae etiam interpreta
tion. Chartarum & eoneemon. 
ad Dominum Regem & Do
minam Reginam nunc & eo
ronam {oam Regiam & non 
ad Curiam ChrHHanitatis ullo 
modo fpectant & pertinent ae 
per leges terrx hujus Regni 
Anglix in Curia Domini Re
gis & Domina: Reginx de re· 
cord' coram ipfis Rege & Re· 
gina vel Jufticiariis fuis Cu
riarum ilJarum ae judicibus 
fecular. &. temporal. & non 
in Curia Chriftianitat. nee 
per jur' five eenfmas Ee
clefiaftic' ullo modo triari 

terminari & difcuti debeant & 
[em per ba&enus confuever & 
debuer. prc£d' tamen Guliel
mus modo Landaven. Epifc. 
pr~mi{forum non ignarm & 
leges hujus Regni AngJix mi .. 
nime ponderans ae iJlas vio
lare proponens & machinans 
prxd.Johannem Jones qui tani 
&c. con tra leges & fiatura 
hujus Regni Anglia' indebite 
prxgravare opprimere & fati
gare necnon jus {tatum titulo 
& inteteffe ipGllS Johannis 
Jones qui tam, &e. in & ad 
officium prxd' evacuare ~ vim 
validitatem eonreffion & con
firmation' officii pra:~' in for
ma prxdicb faa' per eallidas 
afferriones & alJegationes in 
hac parte fad:' in Curia Chri
fiianitat' triari & terminari 
eundemque Johannem Jones 
qui tam &e. ab executione 
officii pra;d' ac feodis & profi
euis officio prc£did:. [pectan' & 
pertinen' hend' & percipiend' 
amoveri deprivari & excludi 
eaufare neenon didum Domi
num Regem & Dominam Re
ginam nunc & coronam 
fuam Regiam exbxreditare 
cognitionemque placid qUa! 

ad ipfos . Domjnum Regem 
& Dominam Reginam nunc 
in hac parte & Coronam 
fuam Regiam & non ad Cu
riam Chrifiianitat. ullo mo
do fpea-at & pertinet ad 
aJiud 'examen in curia Chri
fiianitat. trahere ipfum Jo
hannem Tones qui tam &c. 
in Curia Chriftianirat. co
ram Georgia Oxen den le-

gum 
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Traxit in gum docrore alma: Curia; in praxi &caufis fori n fecis Jau
placitum. Cantuar. de Arcubus London. dabiJiter exercitatus, 110l babe 

official. principal' legitime apptielJ po.Ut felf to tbe ~tun1! 
confiitut. feiL apud London. attn 10~act:ce of tbe ([iuif ann 
pr:rd'in parocb.& warda pr:rd' ([anon JLa\tls, all C( quttrt1 
tent. pofi conceffion' & confir- bp tbe farll <!Ecclefiatllcill 
mation. in forma pd' faCt. de JLatng; but babe tuboltpap~ 
[uper & concernen. validitate pfiell pour Cdf ro~ near twent!' 
ejufd' conceffion. & confirmat' ~eatll fall pall, anD no fftU 
ac pr~d' jus fiatum & titulum to tbe @>tullp, 19~actlCr, onO 
ipfius Johannis Jones qui tam <!E~erctfe of W>bplick, tulJrre~ 
&c. de & in officio pra:d. traxit bl' great w>~ejulltce ann De. 
in placitum acverfus ipfumJo- trtmcnt map anll 'Ootf) arIfe 
hannem Jones qui tam &c. ibi- to tbe Jublfck, Et objkimus 
clem diverfos articulos exbi- & articulamus ut fupra. Item 
beri & objeci caufavit quorum objicimus & articulamus a~ 
quidem articulorum tenor ie- gathft poU tbe fain [)~+ John 
quitur in ~:rc verba fcilicet Im- Jones,~bat pou appotl1t~'ODe~ 
primis Objicimus & aTticu- puticS not skilleD tn ([tut{ o~ 
lamus, 9gfitnll pOll tue faill ([anonJLatn. 3· QIbat be \nils 

'.Andex
hibited 
Articles 
in ha:c 
Verba. 

ID~. John Jones, ([bat tnbere· abfent fo~ tbe moll part from 
as POll no £~ecute tbe ®ffice Landafl, lllf)cre tbe ~onfitlo~!,~ 
of Qibanceno~, anb no ftCrclfe ~OUtt ougbt to be kept, au'll 
<!Ecclefiaftfcal ~Utl.9tlfctton, nro not p~obl11e fl@)Urrogate ta 
111' mtttue tbereof ttlttlJtll OUt be celinel1t tbere. 4. €bat 
IDiocefe ofLandaff, ann tuberl? be left bi~ ([bar.cellofs ~eal 
as tbe La\tlS Q.I;cdefiafttcal of tutti) one Phi lip Maddox tbe 
tuts Refilm pofitfueip require JRcgttlct, anll fomettmea WIto 
anD lJirect, tbot Nul1us ad of- bf~[[{tfe; tubece(lS it OUIJ(Jt ta 
ficium Cancel1ar. commiffio~ be kept bp bimfrlf o~ iDrputp. 
nar. aut official' admittetur ad 5. '(that be abfo1brD William 
jmifdiB:ion. qllamlibet exer· Cornifh attn f)i~ [[lIfe, from 
cend. nifi qui in jure Civili a@)cntence of QftCommumca~ 
& canonico eruditus exifiat tion fo~ a ([hlllnrfiine ~ar~ 
fitque in praxi & caufis faren- l'tiHJ£~ anll ban taken e}3 onfl' 
fibus Iaudabiliter exercitatus, b1' tuap of ([olUmutntlon of 
~ou the faro ID~. John Jones ~e'llanCe. 6. arlJe Qf(c[ffiaffl~ 
no etetClfe tbe ®ffice of callLa\tHJ rrqtllrr~~fJllt a ~i= 
ClibattCeHo! ann lPl{l1ctpal ®f. llffirr tn:~o mill rietf) lerrfollS 
Bcial ann Q1;cclefiafiical lUe ctmfOelllnrl1', 0).111 be rufpenil= 
riSl1Htion in cur i!)iocefs of ell ab officio & beneficia fo~ 
Landaff, ann ate not in jure 3 ~ear~, (lull a ~frfo!t fo 1)c~ 
Civili & canonico eruditlls nee eteen fufpcnOii) POll In a feID 

ir[tcEk~ 
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[[treli~ after abfoibci:l. 7. to~~ anll ~~octO~~. 17· 
jfo~ luenaeingtlJe15ifiJop';j ,{tlJ&t lJe etten aU §2·clJool~ 
apparato:£s in: fcrbing a maffer£) ann ~uratz~ 111.lJo 
~ummon£ll. 8. 1fo~ beela~ acten tuitlJout lLicence to 
ring t1)e 15ttboptt,1 ~et~ appear befo~e gint, anb ta 
taut <f~eommunieate fo~ tate lLi,ence~, notb.JitlJ~ 
ferbtn~ a ~onition un~ ftaniling tbe retlrainin~ 
bet tlJe QJ;pifeopal ~eal.9. <lnauCe tn i)t~ ~atent, 
:jf o~ abfolbing one \UIJ01U \lltJerebr tlJat l1)omer ifl 
tlJe 15tOJop lJan eJeom~ referbetl to tl)e 15ttbop. 
luunieatetl. 10. ~lJat l)e I 8. ~bat 1)e grantcll a llt:: 
refufen an apparato~ ap~ tenee fo~ Evan Rees to tnar~ 
pointei) br tbe 15itbop to tl? Mary Tan ten, being Utl~ 
e~ereire lJi£ll ®tfi ee br a IDe~ iler tlJe age of I 2 ~eat~, 
putr, ani) appointell ano~ ann an $eireC~, 1tlitbout 
.tlJer in lJt~ Roolu. I I. jfo~ tlJe ([onCent of l)er ~uto~ 
referbingani) p~obibiting o~ <l5uarntan. 19· ~lJct 
tlJe Jaegtftet to ftnn tlJe be ~ranteil gllminitlra ti~ 
')5Joft of act~ anti cfnttte~, on to one, ann afterwarn~ 
tljat tlJe 16itbop mtgbt in~ \l.lit~out reboiling it,grallt~ . 
fpeer tbe 31rregularitie~ ttl ing a ~~obate of a nun~ 
fome ~~o,rebing~ in tlJe ,upatibe mtn of tlJe fame 
ttonfifto~l?·<lrourt. 12. fot 10ttfon to atlotlJer S$ cf~e~ 
itIutng outpublt'fi31ltftru~ cuto~. 20. ~lJat l)e gratlt~ 
mcnt;; in lJi11 own ~ame; en J1i,etlfe~ to ~clJool~ 
Johannes JonesLegum Doctor matler~ eontratp to lJi~ 
Reverendi in Chrifl:o Patris ~atent. 2 I. Item quod die
Gulielrni permiffione divina tus Johannes .Jones Legum 
Landaven Epife. Vicarius in DoCtor fuit & en: Dioee!: 
fpiritualibus generalis & offici- Landaven. Cantuar. Provincie 
at. prineipalis legitime eonni- eoq; intuitu ac ratione hu-
tut. univerfis & flngulis CIeri- jus litis jurifdiaion. hujus 
cis & literatis in & per totam Curioe notorie fubditus & 
nofiram Landaven.Dioeef.&e. fubjeaus & ponit ut fupra. 
I 3. ~lJat licenfing of <n:u~ Item quod de & fuper pra'-
rate£i anb apparato~~ b:la£i miffis, &e. Item objicimus 
e~eeptei.l outoflJi~~atent, & artieulamus quod pr~miifa 
'f et be lJatl} cJereifei) ~U~ omnia & flngula funt vera die. 
ri~birtion tOntrarp to tiJe tumq; dottorem· Johannem 
~atent. 14. :l5'P Uecnfing Jones propter temeritatis fUa! 

~:octo~~ anll apparato~~., exeeffum in premiffis neenon' 
&c. J 5. mflo lJabe ,taetJ af~ propterinfuffieientiarn & igno .. 
tergaonitiol1 giben to 'Pon:. rantiam fuam antedi..:1:,eanoni-
16. ~~at i)e lJatlJ niCptacei) ce puniend.aeabofficiofuo pr~· 
~etrOtl~ appotntgi) bl' tiJe diao amovend. fore & debe
'l13U!JOP to act a~ .appara~ Ie prontlneiamU5, &e. $uIieI~ 

mu~ 
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mu~ lLaniJaben. prout per fait & in placito ilIa pro
eordem articulos in prxdida ceffit (dido brevi diCl. Dni. Re
Curia ChrHl:ianitatis coram gis & Dnx.Reginx de prohibi
prxfat. Georgio Oxenden refit tione prefat. Judicibus in fpi
den. & veram copiam inde in ritualibus prius in contrarium 
Curia hie prolate plenius Ii· inde in forma pra:dida direCt. 
quet & apparet prxd. GuIiel- & deliberate non obfl:ante) in 
mus Landaven. Epifc. eundem diet. Dni. Regis & Domin~ 
Jobannem Jones qui tam, &c. Regina: nunc contemptum & 
in prced. Cur. ChrHHanitat. ipfius Johannis Jones qui tam, 
coram pr~did:.Georgio Oxen- &c. dampnum prejudicium 
den occafione articulorum depauperation. & gravamen 
preed. comparere minus jufie manifefl:om ac contra leges 
afirinxit ac eundem Jobao- hujus RegniAnglix unde idem 
nem Jones qui tam, &c. de & Johannes Jones qui tam, &c. 
in preemiffis condemnari ac de dicit quod ipfe deteriorat.eft & 
& ab officio prxd. per defini- damnum habet ad valentiam 
tivam did. Cur. Chrifiiaoi- centum Iibrarum & inde pro
tat. fententiam deprivari totis due. feaam. &c. 
fuis viribus conatur & indies 
machinatur ac licet breve dic
torum Dni. Regis & Domina: 
Regina: de prohibitioneprcefat. 
Georgio Oxenden & al. judi
cibus in hac parte competent 
vicefimo die Novembris- anno 
Regnidifror. Dni Regis & Do
minx ReginX" nunc quinto 
apud London. prxd. in para
chia & warda pra:d.in contrar. 
inde direCt. & deliberat. fuit 
idem tamen Gulielmus Epif
fcopus Landaven. placitam 
prxdiCt. po(t prohibition.Re
giam prius in coorrar. inde in 
forma pTa-d. dirett. & de
liberate fciJicet vicefimo pri
mo die Novembris anna Reg
ni did-or. Dni Regis & 00-
minx Regin~ nunc ql1into 
fupradiCt. apud London. prx
ditto ill paroch. & warda 
pra!difr. uJterius profecut. 

4 

Et pred. Gulielmus Landa ... 
ven.Epifc. per BezaIeeI Knight 
Attorn. fuum venit & defendit 
vim & injur. quando, &c. & 
omnem contemptum & quic
qUid,&c. & dicit quod ipfe non 
fecutusfuit placitum pr~d. ver- The D(
fus pr~d. Johannem Jones in fendant 
Cur. ChrHl:iaoitat. contra pro- plead!, 
hibitionem diCtorum Dni. Re. T,hat he 
. & D . R' dtd not 

gIS ommx eglOa: prout proJecute 
idem Johannes Jones qui tam, after.t~e 
&c.fuperius fuppofuit & de hoc p,rohtbt-

. {' r. . & d tton .md pemt Ie luper patnam pre. IJfue 
Johannes Jones qui tam,&c. fi- thereupon. 
militer, &c. fed pro brevi Dni. 
Regis & Dnx. Regina: de Con- S d 
fultation.quoad pJacitum pra'd. Conl~f
fuper prim urn articulum in nar- tatione 
ratione prxdiCt. rnentionat. & habendo 
quoadmateriam in eodem con- h! de
tent. habendo idem Gulielmus murs. 

EpiCc. Landaven. dicit quod 
narratio 
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narratio prxd. quoad prxd. pri
mum articulum & materiam in 
in eodem primo artic' content. 
minus fufficien. in lege exifiit 
ad ipfum Gulielmum Landav. 
Epifc. ad incle rcfpondere com~ 
pellend. ad quam idem EpiCc. 
neceife non habet nee per le
gem terrre aliquo modo renc
lur refpondere unde pro de
feau fufficien. narrarion. in ea 
pane idem Epifc. petit judici
um de narrarion. prxd. quoad 
pred. primum articulum ac 
quod breve diCtorum Dni. Re
gis & Dominre Rcginre de Con
fulratione in ea parte quoad 
eundem primum articulum con
cedatur, &c. Et pro brevi de 
Confuharione quoad refid. ar
ticulorum pra;d. in narratione 
pra;diCt. mention at. habendo 
idem Epifcopus ulterius dicit 
quod per & fecund. Canones & 
Leges Ecclefiafticas in Regno 
Anglire ufitat. & approbat' 
omnia & fingula oflenfa: crimi
na & materia: in eifdem ani
culis mentionat' fub periculo 
quanmdum Ecclefiafiicarum 
Cenfut' prohibit' funt & diver-

. fis Eccleliafiicis cenfuris puni
bil. exifiunc necnon per. eaf~ 
dem leges coram Ecclefiafiicis 
judicibus in ea parte compe
tentibus & non alibi triari exa-
minari & puniri {olent & de
bent quodq; in vel per eofdem 

erefid' articul' vel profecution' 
eorundem .vel alicujus eorum 
in Curia Chrifiianiraris jus five 
titulus ad vel in officio pr~d. 

in narratione prcd. menrionae 
triari examinari vel in quellione 
rcdigi minime pofIlt ftcmq; 
EpHcopus ulrcrius dicit quod 
ipCe idem Epifcopus eundem 
JohannemJoncs in Curia Chri
fiianicat. prxd. videlicet a pud 
London. prxd. in parochia & 
warda prxd. pr.ofecurus fuit fu
per eoCdem refid. arriculos Cu
pradiCtos in ordine ad canoni
cam punitionem & Ecclefia11i-
ca sCen furas in ea parte d cbi

tas & minime per deprivation. 
feu exclufion. ab officio prx
diCto pro cau(is in eifdem artia 

culis refiduis luper eundem Jo .. 
hannem Jones infligend. & ad
hibend. Et hoc idem EpiCcopus 
paratus eLl: verificare unde _pe
tit judicium & breve diCtorum 
Dni. Regis & Dnx. Reginx de 
Confulcatione quoad prred. re
fiduum articulorum fibi in hac 
patti coneedi. 

;lBartf). ~l)oto€r. 

Et pred. Johannes qui tam, Repli(a~ 
&c. die. quod per aliqua per tion~ 
prcdiCtum Guliclmum Epifco-
pum Landaven. fuperius placi .. 
tando allegate narrario ipfius 
Johan. qUi tam, &c. caffari 
minime debet nee Breve diCto .. 
rum Dni. Regis & Dn~. Regi-
nxde Confultacione quoad pri-
mum articulum in narrationc 
pra;d.mentionar. prxfat. Guili-
dmo Epifcopo Landaven. con-
cedi debet, &c. quia dicit quod 
narrario illa quoad prwd. pri-

E mum 

... 
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~um articulum materiaq; in repondere. Et hoc parat. eft 
eadem content. bona & fuffici· verificare uncle pro defeCtu fuf. 
ens in lege exifiunt ad pr~d. ~cien. Refponf. in hac parte 
Guilielmum Epifcopum Landa- Idem Johannes qUi tam, &c. 
Yen. ad narrationcm illarn pet. judicium & dampna fua 
(quoad pr~diCtum primum ar.. pred. fibi adjudic~ti, ~c. Et 
ticulum) refpondere compel- pro caufis Moratlon. In lege 
lend .. ac ad breve dictorum Juxta formam fiatuti in hujufm. 
DoL Regis & Ona:. Reginx de ~afu nuper edit .. & proviso 
prohjbitione in forma pra:dia:a Idem Johannes qui tam, &c. 
conceffa manutenend. quam Cur. demonfirac &oftendit 
qUidem narration. quoad pra:d. quod apparet per Articulos 
primum articulum materiamq; in N arratione pru. men
in eodem content. idem Jo- tionat. quod pra:d. Gulie1mus 
hannes qui tam, &c. par at. eft Epifcopus Landaven, ob offenf. 
verificare & probare prout Cu ... pred. in feparalibus Ar[iculis 
ria, &c. Et quia pra:d. Epifco- refid. Articulor. pra:d. exprelf. 
pus ad narrationem illam eonae. eundem Johannem Jones 
quoad pra:d. primum articulum qui tam, &c. ab officio pr:Ed. 
non refpondebat' nee ille hue- deprivari & amovend. fore. 
nrq; aliqualiter dedicit idem 10- Et pra:diCt. Epifcopus Lan
han. qui tam, &c. pet. judicium clavcn. dicit quod placitum 
& dampna fua prCEd.ftbi adjudi- pra:d. per ipfum (quoad r~fid. 
cari,&c. Et idem J ohan.J ones u1- articulor. in narratione pra:d. 
terius dicit quod pra:d. Guiliel- mentionat.) in forma prc£d. rna
DlUS Epi[c. Landav. breve diCto- teriaq; in eadem content. bo
rum Dni.Reg.& Dna:. Regina:.de num & fufficien. in lege ex
confultat. quoad refid. articulo- illunt ad breve diCtoe DnL 
rum in narrate prc£d. mentionat. Regis & Dnre. Regin:E de con
habere .non deb. quia dicit quod fulcatione concedend. & ha
placitum pr~d.per ipfumGuJieI- bend. quod qnidem placitum 
mum Epifcop. Landav. (quoad (quoad refid. articulor' prxd.) 
reftd. articulorum in narratio- ide~ Epifc. parat. eft verifica
ne pra:d. mention at.) modo. & re & probare prout Cur. &c. 
forma prred. fuperius placitae. Et quia prxd.Johan. Jones qUi 
materiaq; in eodem content. tam, &c. ad placito illud non·re
minus fufficien. in lege exHl:. fpond. nee illud hucufq; aliqua
acl pr~d. breve dittor. Dni. Re- lit. dedjcit idem Epifc. pet. ju
gis. & Dn~.Reginx de ConCul .. dicium & breve dictor. Dni. 
~atlone Impetrand .. ad quod Reg, & Dnoe. Regince de Con~ 
Idem Johann.es qUI tam, &c. fulrar. (quoad reftd. articular. 
nece1Tc non habet nec per Ie- pra:d.) fibi in hac parte conce
gem terroe tenetur aliquo modo di, &c. fcd quia Cur. &c. 

4 ~l)i~ 



- ,. "5Pt: 

Hill. 3 W. & M. in B. R. 1691. 27 

~Ui~ (!fare 1.lla~ arguell tn MkhaeImas \term in t~e fi~tlJ 
Fear of tlJi~ ~ing, anll it bJa~ tbo~tll! tlJuz : 

I ~ a ~~obibition t}Je ~Iatntitf neclarell .. tE:f)at tl)e ~t!ice 
of <itnanccUo~ of tlJe ~tlbop of Landaff 1l.1a~ an anticnt 

~fft,e.. ani) t!)at a~, often ~~ it becsluc boill, tbe :l5iruop of 
tllnt ~ze f01 tl)e '<!ru1te being, «fell to grant it fo~ one lH 
tltlO )Libc£S, anb to tiJe ~utbtbD: of tl}cm. 

-m:l)at tije fain ~ffite bein~boiil, Francis David late 15iQlop 
of Landaff llill grant tl)e fame. to l0~. Lloyd, anl) to tlJe 
_laintift John Jon:s, to babe. ann to lJoli) tJ)e fante to tfJcm, 
ann to tlJc ~utbtbO~ fo~ )l.;tfe. 

~tJat W~. Lloyd \tHl~ beai), anti t~ ~latntiff furbibcll ; br 
liteafou \tllJereof Ijc \11a~ entitlcll to toe fain £[)fUce. ' 

. ttl.lat tlJ~ 1nterp~ctation of aU <l5~ant~ llib belong to tlJe 
. ~tng'~ c!ourt~, anll not to tlJe ~pirtttlal <tourt~. 

tlClJat tiJe WcfctlllClnt lJSb eucn tlJe ~latuttff in tlJe <fc~ 
clefiailtcal <ltourt~ ani) ban e~lJibitei) artid€~ againtl lJim 
befo~e J0~.Oxenden~ tlJat be wa~ igno~ant tn tlJe (anon ani) 
([tbil J1a\tl~, tiJat iJe uail mabe ~eputte~ mlJo were un~ 
learncb in tlJe faib )l.;a\t)~~ &c. tiJat tl1e 19:em,tfe~ were true~ 
anb fo ll~a1:eb tlJat ~:. Jones migl)t be renlobcll from tl)e 
faib ~fticc fot iJi~ 1lnfufftcicllC'l!. 

-m:lJat tiJ~ fato :ID~. Jones \tHl~ compcllell to appear in tlJe 
faib ttourt to an~tuer tlJofe articIc~~ ani) tUat tIJe ~e? 
tenbant enilcaboure'O to nep~tbe biut ftom tgat SlDtftce 
ill? a befinitibe ~entetlce ttl tlJat €Ollrt ccntrarp to a 10~o~ 
lJibition., &c. _. 

t!I:lJc 15ift)op pleabcll, ~IJat be bail not p~ofccuteb tut 
~laiutiff in tlJc ~ptritual ~ourt a«ainit a 10~oiJibition, 
anb bemut~ci) upon tbc £ira articlc, anll tlJe ~latntift 
joincb in tlJe J0cmurrer. ann a~ to tJ;Je rell be plcabcb, 
~lJat aU tlJe <ltrimc~ containcll in tlJe otiJcr arttde~ are 
p~olJtlJtteb br tlJe ([anon lLam, ann ougiJt to be puntft)cll 
br (fcdertatltcal ([cnfure~~ &c. 
~e ~latntiff llemurreb; 

, gull it 1\la~ argucll in lJt~ :l5eijalf, I:bat a ([onfultatioll 
ouglJt not to be,bccaufe it n,)(l~ a ~uit meerlr fo~ ~ep~iba~ 
tion; ann fo~ tl1at llieafOtl ( if tl1ere \tla~ no otger) tlJe <f'~ 
tlefiafltcal ([ourt ouglJt to be p~olJi~itell. , 

~lJi~ SlDfftce i~ a ~atter of ftceIJolll, t\llJtclJ cannot be 
betcrtutnc'O eitlJer br tfJe ([anon o~ <ltibil )L,a\l.l~; anll 
tberefo~e it lJatlJ been lJelll tl)at an atrt1e wiU lie fo: 
tiJe {[)fttce of tl)e Regitl:er of the Court of Admiralty ~ 1tliJtciJ 
i$ a !jfreelJolil fo~ JLtfe; fot tIJO' tl)e ~~oceentng~ in tljat 

. (f 2 <Jt OUft 
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8 Rep. 47· b. ([ourt are aHo~ilin~ to tije ~ztbOil ani) lliulez of tfJe ~ibil 
DyeJ: 15 2 • lLfi'Ul, ret ttc 1Rigijt of toat iIDffice t~ lletctminable at tge 

~omtnon JLaUl. 
2 Roll:Abr. ~O if a ~ueftion ~ouln arire ~on,erntn~ tlJe ([la~init1? ~f 
285. pI. 37. two ~tttent~ br \l)lJtclJ tlJe @fhce of RegHter to a Bl{hOP t!5 

Q;ttttltetJ, tl)~~ (ball not be trien in tge ~piritual <!toutt, 
nctmitl)tlanntng t!Je ~ubjett::mattet i~ fptritual, becaufe 
tue 11Dffice it felf being ~atter of ~~eelJoli.l, t~ fo~ tlJat 
meafo" of tetnpo~al ([o~ni?ance. 

:3 Leon. gn Michaelmas \ltetltt:29 Eliz. a [[{rit iffuen out of tIJe ~ourt 
placit.2j7. of anmitaltr in tlJe ~ature of a Scire fact to repeal )J.,£tter~ 

10atent~ bp tubiclJ tl}e 11Dfftce of mi,e~atJmiral Ot two 
ctountie~ \tla~ granten to a particular 10erfon ; anll becaufe 
tl)i~ \tJa~ triable at tl)e <tommOtl JL,atn, t!Je <toutt gabe a 
:war to IDem <ltaufe 1l.llJp a ~~olJibition tbouln not 11e a~ 
tuattJetJ. 

2Brown1.I r: ~anr mo~e ~naance~ mi~lJt be giben of ctafe~ to tlJi~ 
2 RoU. Rep. 1&utpofe. )But in HilIary ~erm 8 Jacobi, tfJere \na~ a J0i~ 
~06·C (pute about tbe <!l)zant of tlli~ ber!, saDtlice to two, viz. to ~~. 

ra. ar·55· Trevor antJ one Griffin; tlJe ~otto~ releafen alllJts 1!itglJt 
to Griffin, tubo nten; tben tl]e 15tlbop granten it to Robotham, 
sub Wt. Trevor p~etetlllitlg tlJat be l]an a llUgl)t bl' ~urbt:: 
llo~tbip bl' <r1ittue of a fOlmer <!l)~atlt, mane a ~ubllttute, 
mbo was bitlurben bp Robotham tl)e new <I5~atltee, bllJere:: 
upon an 9lnlJibitiotl \na~ granten itl tije .ar'lJe~ ; ann it 
\lla~ agreen br aU tbe <ltourt, tlJat tlJo' tbe i1Dfftcl' tua~ cpt:: 
ritual a~ to tlJe <e~ercire, ret a~ to tlJe ttiiglJt it bla~ tern:: 
po~al.. anb tlJe ~attl! babing a 1freelJoltJ in it mabe tt n~ 
terminable at tlJe \!tontmon }Law. 

latch 228. ~f)e <lrafe of l0J. Sutton i~ the angle autf1o~itl' again1l tIJe 
Nay 91. ~laintiff+ '{['i~ repozten tn reberal16oofi~. ~e ma~ Chan-
~:~;~;~s. cellar to the BHhop of Gloucefier, atln article~ mere e~l)tbtteb 

. agatntl lJim befo~e (lCcclefialltcal <ltommi1Ttonet~ ; fo~ tlJat 
bp bibcr~ <ltanou~ no 10erfon oUl;llJt to be anmitten to tlJat 
~ffi,e but fucb wbo \tla~ 1earned in the Canon and Civil Laws. 
$e pleanetl tl)at be bail a ~reeiJolil in tl)e ~fftce fo~ lLifc, 
ann ougut to rnjop tbe fame., ann fo p~areil a ~JolJibttiotl; 
but it was nenien, antJ tlJe 1lieafon giben tua~, 16ecaufe tl)e 
<rrommitTioner~ mtglJt nepJibe iJi1tt fOJ 1Jnfuffictencp-

2 Roll Abr~ ·~is true, tUe 1unJl'e~ of tlJe <fccleualltcal ~ourt~" anl) 
286. pl. 39· not tlJofe of tbe <[ommon lLam~, ate tlJe p~oper 1Ul»ge~ 

of tl.Je abilitie~ of a <JtbanceUot; anb tl)erefote tlJep ma~ 
eranttne lJim a~ W:. Sutton \tla~. eraminen; but at tlJat 
'f!rime tl)e \l}tglJ~€omnti[ton <1tourt bitJ erteull it~ 10ob.Jer 
too far in maup <ltafe~ ofWep~ibation; fOl it cannot be 
'Z,eniel» but l0~. Sutton batJ a :Jfree~ol1J in tl)at ~ffice. 9Jt 

tl.la~ 
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\ua~ tbC ~pinton of ~juttice Croke mijo tcpoJteb tijat ([are, 
-m:iJat tlJe W~. mi~tJt bane an ~ifi2e to ttp it if lJ.z bail ant! 
[[t~ong tlonr, Wi)iclJ (be\1l~ ije I)ao a jfteeijoln; ani). if to, 
t!Jen a1Jnttttntg tiJe ~pititual ctoUtt can ttl' tl}e ~u«i:: 
dmet' of a ([iJanceUo~; 1'2t if tlje tempo~al ~ourt~ !Jabe 
alfo in nlC fame <It~fe a tJ1ttri~i)irr~on. in refpett of tt)c 
1free!)o10, tl)e gutl)ontl! of tiJe ~"lefiathcal ~ourt {ball be 
6uilelJ. 

'{[:o p~obe tbi~., ~ir Timothy Hutton's arafe \na~ citrb, \nbo Hob J't" 
obtainCi) a g@onition from tfJe 2.rciJbllbop of York to tlJe 
lBifilOP of Chefter \tli)o, a~ ®~l1inarr, lJao refuteD tue ~ierli 
p~£fentetJ bv ~i.r Timothy, tnlJicl) Sj@ontttOtl \tJa~~ ~iJat tije 
:lBilbolJ of Chefier wouIi) eitlJcr ailmit t!Je 10erfon, o~ ap~ 
pear befo~e tIJe grdJbttyop~ &c. $e nin neiti' er., ann tlJcre? 
upon tue ([terft \Ua~ tntlttuteil br tlJe artl)bHbop., anO 
inttucteil br tJi~ marrant ; anil aftet\llatil~ a ~utt bein~ 
comtnen(:cn b~fo~e tlJe ~elegate~, bec:aufe tbe 1n:attutton 
\t1a~ ~ranten tn London out of tlJe Wioc:cf11 Of York, anll bt! 
([onfcquence tbe g]niJuction UJDU!i) be bOlil., tlJe <tOUtt of 
Common Pleas na~ of SlDptnion to p~obibit tIle ~ltit; fo~ 
tlJo' tiJe jlnttitt!tion \l.1a~ fpiritual., ret tbe ~nbuction be~ 
in~ a tempo~al gct, OJaU b~a\rJ tlJe ~rial to tlJe ~ommoll 
)law., otbermife tlJe laiglJt of 19atronagc \tJouU, be trieD 
in tl)e <lBetlefiatlital ([Durt~, ann a Quare Impedit tl.1oulil 
felnolU o~ ueber be b~ouglJt. 

9Jf tte ~laintiff \lla~ in{uliferent, ft migiJt create art o~i= 
ginal ~n,apacitl' fo a~ to atoil) tlJe ([S~ant; but 'ti~ not 
material \r~betlJer be lJilnfelf t~ [carneil o~ not in tlJe <tail 
non 01 ([illil )J.,a\ll~., beennee tjje SlDffiee i~ «ranteil to IJlm 
to e~erc:ire b~ lJtlufelf o~ ~eputl'; ani) no ~an mill llettl!, 
but be mar contlitute it ~eputr {carnell ttl t!Jofe JL,a\ll~ 1 
ani) if be botl;J lltsfte an igno~ant one, ·tt~ a 1fo~feitu~e of 
iJi~ ~ffi(;e. . 

~lJere are fome otlJer <ltaure~ bl' \l.'lbitlJ be 1ui{(bt incur a 
1ft)~feiture., a~ ~on~attenbatlee., &c. a~ .mell a~ tlJe 1nruffi~ 
eiencl!, but tI)at i~ not aUebgcil: ·(!['i~ true, tljat 'Jjnabilitt 
fJattJ been lain to IJt~ ([l)argc, ani) tlJe 15tlbop tnaile a "em 
<I5~a·nt to trp ti)e ~itle at )Law, ann tlJere 1tia~ a tIIerllict a~ 
lJain1llJi~ $~antee, anb 11o\1)1)e feeIt~ fo~ lIiemeill? in tl)t 
~piritua[ ([ourt upon tlJc fame ~letenee tlllJtclJ lJe I)ail at 
)lam; anb tfJercfo~e ouglJt to be p~o~ibiteil. _ . 

~lJore wlJo ar{Juell on, tlJe otlJer ~tlle I)elll, 'Qt:lJat aU tlJe Econtti. 
grticle~ e~lJibtteil again! tlJe 10laintiff bJere of <fcclcfiat:: 
l'tieal (Jtogni1'anct; anti tberefo~e tIJe ~:oceetlillg~ tl)ere 
ougl)~ not to be 1loppel) bl' tfJe tempo~al <Jl:ourt~. 

I 

~lJiSJ 
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Mich. Ja ~lJt~ ben? tiJin~ lJatb beel~ ~o~lnerll!, coulplaineb on br 
2 Inft. ~J4: 2rc!Jbtruop Bancroft, \t1t;lO c:rbtbttep gfttcl£~ to tbt" ]l,o~i)~ of 

tlJe -([ouneil of ~ing James tlJe (ira in tlJe ~ame of the 
miJoIc <!tlergr again! tlJe _ gJun{(e~ in Wefrminfter-Hal1, 
Io~ granting ~~olJibttion~ to ~utt~ itt tbe ~ptritual 
([ourt~ fo~ :IDep#bation~ of ~intfter~ fo~ Infufficiency, be~ 
caure tl10fe <loutt~ babe tlje Ploper g]untcature of tije 
lLearning ann ~ufficiencl? of ttle ~erron; anD if ~~ol}i~ 'I 

bition~ lbouti) be granteil in Ifuclj <ltaCc~~ tbi~ ~n,onbent~i 
enCl? mOllIn fOno\U~ ~lJat tbe ianow!enge of a ~fin in tije 
€anol1 anb <ltibtl )/.;a'W~ mutt be trten bp a jJurl', tnlJi"tlJ 
feem~ to be bzrr abfuril. 

1 Mod; 22. 

~lJere i~ a :I0ifterence tubell a: ~uit iFJ commencetJ 
in tijefe ([ourt)'$ fo~ Wep~ibation, wfJidJ i~ a f!lJtrtg of ftc:: 
defiafttcal <n:oiJniianCe~ anll bluett 'ti~ begun fo~ a ~t}tng 
pureI1' tempo~al! ~om in tfJi~ (!tafe the ~ualificatioll of 
t!Je ~erfon -i~ t!Je S1@atter \t1ijicb if5 ftrff enQuire1l into; 
but aU tlJe gut!Jo~ttte~ citei) on tlje otIJer ~tlJe mijere ~~o:: 
iJibitton~ ij41be been grauten~ were concerning telnpo~·al 
'Q!:lJtng£f,a~ <I5~ant~, &c. mlJtd) muff be trtelJ at lLam. 

9Jf tlJe l1iing (boulll grant an ®ffice in tlJi~ <ltourt it tutH 
not be lJcnieil,. but tlJt ~ubge~ map remobe fud) an !lDftt.s 
,er fo~ Infufficiency~ becaufe tfJcp are p~oper 10erfon~ to 
julJge of bis abtlitie~. . 
~o jJnfi:ance cau be giben 1.uiJere ~~ofJibitiotts fJabe been 

granteil fo~ ~lJing~ llteerlp of ~ptrttutll <n:ogniiEUtCe, but 
aluHlPFJ ml)ere tl)e g@atter UH1~ tetnpo:al. 

'~i~ true, tile articles nOb) erlJtbitetJ, ilo rUPPDfe tije 
~laintiff to i)abe a <I5~ant~ anb to be in ~otrr[ton of tfJe 
g)ffice; but tlJep furtlJer aUeilge, t!tlJat be oug~t not to en~ 
jop it bp tbe )La1tl of tbe )Lani), becaufe of i)i~ Infufficiency 
tn ti)e lllno1tlleilge of tbe </tanon anil <ltibil 1La\t1~! jfo~ 
llllJtcb llieafon be t~ to be cenfurcil bp tlle flrclJbitbop. 1tllJo 
t~ to talie <tare tlJat aU tge <ltanon~ tboulb be erecuteil, 
hll)tcl) are not repugnant to tlJe ([omtnon JLa.\U~ anil b~ 
tlje !l7 th ([anon tnaile in tlJe tlieigtt of Ilttng James~ no ~an 
t~ to e;recute tlJe ~atce of a ~lJanceUOt~ urilef~ be t~ ~liil:: 
.Ieil in tl)efe lLa\ll~, fo~ be t~ obl'fgen. to act in lJi~ !Office bl? 
tl}em. 

~anp 9lnllance~ map be giben wberetn tlJi~ €ourt lJatfJ 
been berp tenber -in granttugof ~~olJibition~ eben ttl 
<ltafe~ 1tlbere tlJe ~erron concernelt batlJ not been (ubject 
to tlJe ~uri~bictton: of tl)e ~piirtual <l1ourtFJ ; a~ an ln~ 
cumbent of a: ~onattbe \tJa~ citcl) tlJere fo~ marrl'tna 
bJitlJout aJL,tcence: ~Obl no ~an tuiU rap tlJat lJe if$ fubject 

I to 
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to tlje ~urt~llictiotl of t!Je ~~tlina:r1!., pet tije ~lltttr fo: 
1l1btetJ I]e \1.la~ ettell be'in~ of fpiritua! ..r...,gni1an~c, a ~~o~ 
lJibition \1.1a~ t1eniell. 

d 

§;)o liltemtfe a Mandamus \ua~bctlieb to tije Wral! of tbe 
grelJe~ br tbe ([outt of Lliing'~ '-Ben'lJ~ to te·tole a ~trf(ltt 
to tbe sIDfftce of ~~ottoJ., tbo~ iJe t~ an ~ffitef of bJlJattt tbe 
Cltomluou )Lam notb talie ~oti,e., ann if) liftc\tlifc menttouen 
tn feberal art~,of ~atlia tttent. 

15ut if a 10~obtbition tboultJ be grantell "itt tlJt~ ([are, it 2 Roll. Abr. 
fboulb be oulr quoad t~e ~attet triable at lLaw ! 1fo~ tnIJere 390 • pl. 6. 
a ~utt if) begun in tIle (ltctlefiaftical ([curt fo~ tUlO ttlJtng~, 3

1
4. pl. I> 

\t1lJereof one i!$ of fpititual <[ogniiancc, null tlJe otlJer 
tempo:al, ani) if br tlJe 5SJentettce to be gibett in fuelJ 
([afe, tbe ~Ultitblucnt~ mouln be fo interlltiten~ tlJat it 
cannot Haub fo: one~ unlef~ fo~ botl}, tbere a 19JolJibittotl 
batiJ been grantell; but if it be feb ere il, tl)21l it ouggt to 
go to tlJat ~atter \l)i)icij t~ triable at )L,aw. 

~f tbi~ ~erfon: tbouri) faU Utlller a tempo~arlt 10tfabtli~ 
tr, a!$ 11unael'., &c. tlJe 13itbop mal' put tn anotl)er; anti 
fa lJe mar fo~ an! otlj'er ~i£abilitr+ ... 

<rtpon tl)efe meafott~ a c!onfultatiol1 \1ja~ p~al'en, but tlje 
([ourt encl inell agaitlll it. · 

Rex f5 Regina 'Vcifus Evans. 

T ~ <f Cufros Rotulorum of a: <tount!' \ua:~ bifplacell, anb 1 Shew. 282. 

anotlJer eonfiituten in iJt!$ m.oOtU~ to b.llJom tge l0e~ . 
fenllant, being (Inerh of tl)e 10ea(:e, refufell to lleliber tlJe 
:moU~. 

~e \t)a~ intlictell fo: tlJi~ Sl@i~belJafliout ani) founll guiltl', 
anll tllereupon: W8!$ remoben from IJt~ g)fftec; ann nom lJe 
b~oug'fJt a Mandamus to be rello~en, anll aU tgi~ ~atter be~ 
ina teturnen., a ~otion mel£) mane to maintain tlJi~ me: 
turn; ani) it \tUl~ fali) tlJat a ~lerIt of tlJe l0eace, \\18~ a; 
tuinitlerial ~fft,e~ to tl)e Cufros, ann ougbt to llelibcr tl}e 
:moU~ to lJiut at tl)e <lJ::nil of eberp ~etriotl~! $€i~ true., be 
iJa~ a mo~e ff~eb <lirtate in iJt~ ~ffi,e tUan tl)e Cufros lJatfJ, 

. but fttH be i~ but !Jt~ weputl!., anll t~ to be remonet) br a: 
<ltlJarge e~l)tbtten to tl)e ~uftice~ in [~lrittn:gt 

Chief 
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Chief Jufrice. ~lJe (Itletli of tlJe ~eace ouglJt to mafie out 
aU tlJe 19~o,ef~~ hllJiclJ cannot be ilone iuitlJout tbe mou~; 
mlJen tlJct' ate compleateil, tlJen lJe mutt lJeltbet t!Jent to 
. tlJe CuO:os; but a~ lon~ a~ tlJ~t' are in ~~o,ef~, tiJel? ate to 
be wttlJ tlJe <Itletli of tlJe ~ea,e~ anil tlJetefo~e it fremer. 
reafonable tlJat tlJe ~efenllant lbouln be. tetto~ei). ?J.)ut 
tlJ~re 9Jui)ge~ were of a contrarr ~pinton. 



------------------~~~~--~-----~~----.-

DE 

Term. SanEti Hill. 
Anno 3 G.ulielm~ & Marire Regis .& 

Reglnre Anghre, e1c. 1691. 

. The City of Exeter 'tJeifm Glide. 

T 

M
Andamus to refto~e tlJe ~efenbant to tbe t&lact of 
9.1berman ann <It!}amberlatn of t!Je €ttp of Exeter. 

~lje ~ubtlanee of tlJe 1Return \lla~, (that ttJt 
4titl' i1$ an ancient 4tttp anb 160tJr Wolitiefj, tbnt 

tl)e ~a1?o~ tlJereof -i~ an ancient mtficer; t!Jat tlJere are 
t1ll£nt1?~four ~Ui)ermen, anll fo 1uBnp <ltttiiens t~ere., tolJo 
fJabe "fell to be of tl)e <ltommon~~oumtl anll lJab -(1 <!tourt 
t)Jere, &e. 

ttlJat tlje Jeefenbant bring an gjnlJabttant Of tbe faib 
Cltit1!~ mas 'bofell alberman tbereof, anll a~ fucb \\las a 
gJutltce of tl)e ~eace, \tllJtCIJ i1$ an ~ffice of '€rua anll ~a~ 
«ttlraer. . . _ 

'(tlJat be bein« fo clJofen, Recefiit elongavit 8t habitationem 
fuam reliquit & deferwt & amovebat feipfum & familiam fuam ad 
Topfam extra civitatem, &c. & officium fuum voluntarie reliquit 
& neglexit, anll fets fo~tb 11llJeretn, &c. 

t!ClJat feberal <ltDurt£S of €ommon~f!ouncil were IJeRJ 
tlJerc.,· of tnl]tcb he had Notice, but bin not atteub, betng ab~ 
Cent fo~tt' ~ime~ in tlnre 11?eat1$. 

~iJat tDlJen be \tla1$ p~efent lJe galle fcutrilou~ anb re~ 
p~oaclJful )L,angua~e to tlje ftourt; fo~ tDl}iciJ be \l'U11$ te~ 
mabell from llt~ faib ~fftce. -
~bat be (oultJ not be tefto~ei)~ becanfe be lJab UOt tafien 

tbe !Jl)at~~ befo~e tlje uta ~a1! of Auguft 1691• a"o~i)it1g to 
a late art of ~arltameut, &c. 

F ~lJore 

33 
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1!~Jofe \t1~;o argu~n fo~ tfje ~efenbant ant. againff tue me~ 
tOHt faiO, '(JLl)at it llHl£) infutIictrnt a~ to tt~ g@attet re~ 
to~nriJ. 

~fJat tl)c ffrft ~art tl)ereof \ua~ not goob fo~ tl.nie llizafoll~: 

I. 113ccaufe ·ti~ not aUebgeil tlJat Topfam wa~' ~tra liber
tates Civitatis; fo~ it 1uar be extra Civitatem, ano ret 1uitl)itl 
t[Je JLibtrtr 0; tIJe Cltttl'. 

l5rftOf~, if it ban appeateb tl)at Topfam wa~ extra Civita
tern, ret tl)e ~efcni)ant remobin« tlJitlJer nil) not gibe tlJem 
cranfe. to nep~ibe uttlt of lJi~' $lDfftct.,becaufe it noth not ap~ 
1,iear bp tlJe llietutn t!Jat ·I)e \l.la~ ntfablen from nOing I)t$S 
~H,tr bp lReafon of lJt~ aboab tlJere, o~ tf)at fJi~ attenbauce 
wa~ nrcemltl!. .- -" . -. , 

2. '~i~ not faib tlJat tlJe ~efennant abfenten I)imrelf~ 
ann t£luobetl lJi~. jfa1utlr mitlJout a reafonable ([aufe, a~ 
~i(liner~, &c. o~ 110m long be \tJa~ abfent. ' . 

j. ~be ne~t ctaufe atTtgnen tua~, ~fJat' lJe voluntarie ne-
glexit tbofe t!tlJing~ \n'l)ic!J appertainel1 to lJi~ ~fftee as 1u~ 

C C ftiee of the 1t\eace ,. tltts' i~ too general, aUi) a meto~n to a 
) ;;: ar. Mandamus O~glJt to be a~ ~ertain a~ a meto~n to a Habeas 

Corpus; anti tfJerefo~e tub ere tlJe llieto~n of a Habeas Corpus 
\na~.,tlJat tbe ~artp \lla~ eommittetl fo~ infoient 16elJabiou~ 
anll fcurrilou~ mo~tI~ fpoIten at tlJe <ltoun'iI~~able, not 
mentioning wlJat mo~b~ ;, tbt!t \1.la~ i]eln infufftcient. . 

ero. Car. ~lJe IHie meto~n of a <IrommitUient bp tlJe JLo~b~ of tiJe 
S79· ([ouned fo~ biber!t ~t~llemeano~~ b.la£S beltl. too general. 
g(e~an'5 4. '~i~ reto~neb, ~lJat tlJe ~efetlnant abfeuten lJiUlfelf 

front feberal <lrourt~, &c. but att~ not faill tiJat lJe ttla£t nair 
fumntonCn to fuel) ([OUtt~ ; tlJerefo~e it can be no Cltaufe of 
Ili~ 11ietnobal., ann tfJe ratl)er beeaufe it appeat~ tlJat tfJere 
were a rufficient ~umber to 1J0ln tlJofe ~outt~, anb if tbere 
irs no particular 16ufinef~, tlJe abfence of oue ~utltee of 
10eace map be ercufeb. 

s· "Q!i~ not fain tl)at anp particular It'amage lJappeneil 
Co. Lit. to tlJe ~itp, bv meafotl of tlJe ~efeni)ant'~ abfenting of 
233· a. lJimfelf; ani) Non .. Ufer of a p:tbate £1Dfftce tnitlJout Conte fpe1 

cial wamage, i~ no Qtaufe of jfo~feiture. 
3 Rep. 26. 6. ~iJe tte~t <!CauCe \lla~, flCl}at lJe i)tn pubUcfd1:' beclare 

tbat Ije 1lloulil ueber mret again, \llbicU amount~ to no 
moze tlJan a ~labe~ of lJt~ ~ffi,e, ll.ll)tclJ be mar rea[urne 
at ~leafure. 

I I Rep. . 7. ~notliet (['aufe of bi~ 1ltemobal \Ua~, fo~ nibing te~ 
Bragg sCafe. tJ~oa'iJful )1,anguage to tl)r ~apO~~&c. \tJlJieiJ tuigfJt be a ruf~' 

ft;:(ent Qtaufe to bfntlbiut to t{;e <1500i) J5el)abtou~., but not to 
2 ~~ 
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fO~i.:a lJt~ ~a:tt.:l\ ann tlJel! OUQ;i-;t to {Jabe reto~nen tlje 
m~l )ff;£S fpolten tbat it mtglJt appear to tbt ([ourt of m!Jat 
il~J tu;te ann ~mpo~t tlJe~ mete. 

8. ti!:lJe1! teto:n tgat be couln not be retlotetJ, bec(lufe be 
l)aiJ not talien t}Je 1iDatlJ~ befote tlJe ura ~a1?' of Auguft i 

b:.t lJe i~uot oblilleb to it, fo~ tfJe ~tatute teQuire~ it oull? 
of tlJefe ~£~'on~ WlJO ate in flDfficc; now it appeat~ bV t!Je 
llie~o;n, tl)st be \1.1at$ not an®ffitcr tl.JenJo~ be ma£S l)cp~il1en. 

~iJer babe ptoceenen iUenaUp, fot tlJcr babe bep~iben a 
~au of i)tt$ fJI)ffice upon a General Summons b.ll)tc" i~ againtt 
Jl,a\ll; tlJe i0efennant~u~lJt to be rummoned fpecially to tbehl 
€aufe \t)llP l)e tbouln not be temoben fo~ fuclJ <taure~. 

~erjean:t Tremaine anb ~r. Roe b.llJo argue!) to maintain 
tlJe 1t\eto~n, anftuereb tf)efe ~bjettion~ : 

(I.) ·~t~ reto~neb tlJat tlJe ~efenbant abfenteb fJimrelf~ 
ann remobeb out of tUe 4Cttl' , anb out of tbe <!tount!' of tlJe 
€ttt', anb -tif$ not to be fuppofeb tlJat tfJe JLiberttess reatl.)ell 
out of t!Je ctttl'. 

(2.) af$ to tl}e reconb SIDbjettion, it neeb not be teto~neb, 
tlJat lJe abfenteb mitlJout a teafonable <ltaute; fo~ to be ab:: 
ttnt fot J0ebt mar be a reafollablc ~aure, but 'til$ a fuf:! 
{{dent €aufe to remobe ·lJttu. . 

(~.) Qro abfent {Jtmfelf volunfarie t~ not too general: fo~ 
being abfent, 'ttt$ reafonable tlJat anotlJer tboulb fupp!l' lJi~ 
1&lace, r ul) a boluntarl! abfence,. witlJout . taring mo~e, i~ 
a tutrident <tattCe of ~o~feiture. 

( 4') f!iJe moft material 0bjection i~.,· ~lJat lJe abfenten 
~imrdf, llut \Da~ not duly fummoned : ;Jaom a ~utumon~ iss 
not neceffarr tn tl)i~ <tate, becaufe tlJere i~ no ~lace ap:: 
potntell ml)ere Jaotice ouglJt to be giben lJim. 

15ut abtuittiug aSummons to be necelTarp., ~e "an fufftctf; 
tnt Jaotice, fo~ 'ti~ reto~neb tlJat fuel) a ~af a Cltoutt tua~ 
lJelb, Et lieet fufficienter fummonitus,tlJe ~efenbant nib not 
,onte. 

gnn to vtobe tlJi~, ~t. Merriott's ctafe' \Ua~ eiteb, tllbobe: Mich; 
ing one of tbe QtoUege of10lJl'Udllnt$ \Ua~ fummoneb bl' tlJe 33 Car. 2. 

10~efil)ent to a €ourt, anb not coming, be 1lla~ bep~iben. 
~fJe otber SlDbjtttion~ were bell) to be immaterial; but a~ 

to tlJe laa !1[)bjectton about tafting tlJe SlDatlJ, it \Ua~ faib, 
'CtlJat if tlJe Wefeuz,ant ffiouln be tefto~eb UpOll a Mandamus, 
·ti~ a new allmifCtnlT, tbo' be mat be inlJt~ olb SlDtftc;e anD 
~itle~ anb tlJetefo~eougtJt to tafie tf)e fJI)atlJ~. 

'l5ut upon the tul;ole ~atter tlJere bein~ a particulat 
¢uftom of tlJc Cltity aUengeD, ~fJat be mull be au ~nlJabf~ 

t 2 taut 
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tant to be capable of t1Ji~ £Dfficc, tlJerefoJe Commorancy g;oe~ 
uno'tije llJIJole ([afC, ani) ~~e flDfticl? b.etn~ fo~ atJminiara~ 
Hon of ~uftice 1;3 tletermtnCi) tv edler. ' 

<lfberr Czcuftom b.1l}ic;iJ i~ reaConable, t~ fo~ that meafoll 
obllgal·o~r., ani) ifj 'riglJtlp a!~ei), Lex loci; if tberefD~e~l: 
tili~ ~uftorn fet fo~tlJ upon Ult~'m€tD~n, tbe Wefenll(lnt l~ to be an ~atlabitant of tUe <!titl!, tl)en bi~ weparture from 
tbenc£ mafie~ tim want a legal ~ualtfication to be all 
alDerman of tl}at 10lace. 

Coria. ~l1~ee 1utlice~ were of ®pinion ttotto grant a pe~ 
rempto~l? Mandamus: 1fO: tl)cp beU) tl)at amongft tlJe manp 
Q!aufe~ reto~nen of tije Wi~frandJtfem£nt of tl)i~ 10erfon, 
one U\a~ fuffic;ient, muict} tlJep [Jeln to be, tlJat bein~ an 
QUil£rutan ann a ~uaice of 10eace of tlJe <!titp, &c. Hahita
tionem fuam deferoit & reIiquit, anb bin tI\tleU at Topfam. 

'<Ei~ incillent to tiJe ~ut1! ann ~lace of an aInerman to 
te tennent \rIIJcre be i~dJoren, i)t~ ben? ~ame tmpo~t~ it., 
anb memobal maIte~ lJim incapable of boing f1i~ [)utp 
1Uljrre be augbt: '~i~ not a 10Iace of an)! ~~ofit, but of 
freeborn anti <lJ)cbcrnment of tI;Je ([itp. . 

'G:t~ faib tI;Jat Glide Deferuit & reliquit habitationem, tnlJidJ 
mutt be intenllen a total ~efcrtion., ann tlJo' iJemap return 

~ ~~W're~' again it botiJ not appear \1)l)cn, fo 'ti~ uncertain; anb pet 
409.' . 'tt~ a o;ooll 1Heto~n: jfo~ tlJo· tlJere ouglJt to be a eonbeni.: 

cnt ~ertaintp'l ret ·ti~ not teQuiate to be berp p~ecife. 
lBut fuppoang l)im to return again, it \lItn not vurge 

ftc 1f o~feiturc after a Wi~ftanclJifetnent: '~is lilie tI;Je 
<!tafe of ~enant fo~ )life maliing a feoffment, ann entring 
befo~e tbe ctonnttion b~olien, notmitbftaniling l.lllJtclJ ~n~ 
trp tlje meberfiOl1er 1n~p talte abbantage of tue fo~fetture. 

lBut tlJe Chief Juftice \Ua~ of anotber ~pinion., ~lJat a 
Mandamus ouglJt to gO. 9lt \t1a~ agreell.. ~lJat beferting lJis 
®ffic;e \tIa~ gQOn <ltsufe of ~i~franclJtfement; ann fo \l1a~ 
abfrnting iJiulfelf from tlJe <!roundl., ann tlJat tlJe befp 

Moor 135- .~atUtC of tile ~bing nt9 !mpo~t fo muclJ! :Jfo~ eberp al~ 
~33· t1erman ougl1t to be a <Irtttiel1., ann au ~nbabitan:t of tiJe 

([itl' bJbere be is an alberman ; anb if be remObes, be cea~ 
f(>~ to be a ([ttliCn., but map be a ::!freeman, tlJo· lJe bJant~ 
tl)at ~ualiftcation \t1lJiclJ enable~ lJim to be an aillerman. 

It ma~ agreeb alCo, ~bat ti)ere cannot be mo~e apt ani) -
crtnCr~ ~to~7.)~ of tlJe Wefennant'~ abfence, t{1atl tlJe 
[[loJ'o~ in tlJi~ meto~n, Habitationem fuam reIiqoit, ann tlJat 
lJe bib inbaf1it at Topfam., extra Civitatem. ~lJat it \tla~ al~ 
fo bi~ lButp to stU-ntl at tlJc ~ontmon ([ounci!, ann tlJat 
it \Ua~ contra debitum officii to be abfent. 

2 ~m 
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JOut tf)at \lllJicIJ nHl11c tbe meturn not goon \Da~, fliJat 

t{}cre ma£') ltD particular Summons rctutnell fo~ tlJe Wefenl:HUtt 
to apprar ani) an'wer 11.1lJat lboulil be objecteD againil giut ; 
ani) tiJerefo~e tlJ~t' l)all p~oteellell againft lJilU 1.DitlJqut 
lJeal~in:l:; anll if fo, tJiz :Wi~frandJifement b.la~ again! 
llligijt anb lullice. ~. 

t[tlif$ i~ tlJe e~p~er~ lliefolutiou in James Bagg's €afe: anZ, 
flJO' 'tif$ faill tbat be nill not appear Licet fummonitus fuit, 
tl)at i~ not material; fo~ l)e ntuft anll ouglJt to babe a 'p~r~ 
tieuhlt ~untmon~ fo~ a particular €i)arge; anll ·ti~ not 
futltcient to funtmon lJtm generaUp, anb tlJeu to aUcllge 
particular <ltrime~ agaittlt lJtm, wlJiclJ lJe mat' not be p~.e~ 
paren to ClnfUlcr. 

:Jlf lJe left lJi~ ~abitation fo~ a ~ime, be miglJt retUtn~ 
an'1) coming befo~e tlJe :ei~franclJifetUettt tl}at miglJt cure 
tbe ~efect of lJt£S· lltclttobal, lJe mtgl)t lJabe fome reaCona~ 
!lIe ([a ufe fo~ Ilt15 abfeuce~ a~ ~icftnef~, &c. o~ going to tl)e 
Bath, fo~ tlJe 1ti£cobCtl? of lJi~ ~ealtlJ~ o~ betu~ emplorelJ 
i'tt t!Je ~etbtee of t.be lliing~ anll ret be mal? lealle a ~er~ 
bant in bt~ $oufe, anll be an 9ln!Jabitant tlJere iliH. 

~lJ£n a~ to tlJe 4tcrtatntr of- tlJe ~atter lJete aUeilgcll j 

if it ban been tet fo~tb in a 101ea, it lttigbt babe been fuf:: 
ftcient, beeaufe tlJe ~artl? mi((l)t replr anll anf\llcr it; but 
being tn a llieturn to a Mandamus~ ·ti~ otlJerwife ;. anll tlJi~ 
i£S tnObCll bp tlJe <Jtafe in Bulfrrode cttell bl? tbe otlJer 9Iullge~ 
to utaintatn tlJi~ llieto~n. 

~iJat ~are \l)a~, it \tla~ retolttell, ~lJa.t Taylor \tla~ fuUt:: 
nt.oneil bcfo~e 30 of tile ~OmlUOtl cronnetl tn tlJC eJrountil:: 
~lJamber~ ani) tJill not aber~ ~bat at tilat 'm:ime a €Ot1t:: 
mon ([outletl ma~ lJelll~ anb fo~ tl)t~ (Uutertaintl?, tlJat 
1lieturn U'la~ bell) infufftcient. 

15ut bt' tl)e ®pinion of tlJe otber tlJ~ee ~ulU,e~~ tlJe me~ 
tutn in tl}i~ ([are \t'Ul~ beill gOOll~ anll 1!et after\\lartJ~ ill 
Michaelmas ~erm~ 7 GuiIielmi., one Morris b~ouglJt a Man
damus to be re{f:o~clJ to tlJe ~lac:c of <ltapital 15urger~ of 
tlJt Devizes in Wildhire, anb a meturn \lla~ malle· of tue 
<ltaufe~ of lJi~ lltfplacing; but no ~ention \\la~ mabe 
tiJat lJe lJall anl? ~otice o~ particular ~umUtott~ to an~ 
f\\ler tlJe <tl}arge ; anll luttgluettt 111 a~ gibeu tu tlJat €afe. 
purfuant to tl}e ~pinion of tbe Chief Janice, tlJat tJ;Je l!te:: 
turn \tla~ tU. 

Th~ 
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The CAS E of the Inhabitants of HornJey. 

"ISb"",! 270; T,e ~ufli,e~ of tlJe 10eace upon tfJeit <rt{em Ptefenteb, 
29'· tfJat a Common Highway leaDing from fucl) a ~lace~ 

&c. to t~e <flJutclJ of Hornfey" \l.1a~ out of mepatr. ann tl)ac 
tlJe 1nlJabitant11 tlJeteo~ ougbt to repait it., 

dtpon a 'Qtrabetfe to tl)fS ~~erelltment, tbe gJurl' finn tlJat 
ttc mal' tuas out of Jiepa!t, but tl)at tt bla~ not a com~ 
mon ~iglnl1al'. 

1lrl)e ~uetlion blas, mlJetlJet tbi~ tboull» f1abe brett 
pleabeb fpedaUt'" o~ mlJetfJet it mtgljt be giben in «fbi
benee upon tlJe QCrabetfe 1 

g,nb it mas iufinel) tlJat tbi~ bepenbcb upon tl)t €OlT$ 
atuction of tlJe ~tatute of 5 Eliz. upcn 1tllJic:J tlJis l&~e, 
fentmrnt b.la~ mabe, anb upon tlJat €lauCe tlJereof', tulJeres 

tn ·tt~ enanel), ~lJat tlJt 10~efentment of a gJutfice of 10ea't 
upon l;Jis Ollln Itnobllel)ge fi)aU be of tbe fame ctffect in tije 
JLam, as a 1t'~efentment upon tbe g)atb of twelbe S]@CIT, 
mI;Jo ma! tljereupon a[ef~ fines at tl)e ~ttrtons, fabing 
to eber, _erron 01 ~erfonss \nbo lbaU be touclJell bp fuclJ 
~~efentment .. to I)abe bts lawful ~rabcrfe to tlJe fame a~ 
tbep mtgl}t iJabe!O an~ jlnllictm,ent of ttrefpafs. , 

. ~0\U on an gjnlltctment upon tins bert' ~tatute tlJls~atf 
tet mt~lJt be' ~tben in <fbibence upon the C!t>enrral ~[ue., 
fo~ if It I}ab been pleabeb tlJat it tlJa~ no l,tiglj::tlJal' .. fuclJ 
tl\lea \tJoulb amount to no mo:e tJJan ~ot gutltp,anb mouln 
not I)abe been goob. 

~ftlJen it mal' be giben in <ebfbl'nce upon tfJis 10lea, tire 
_~efentmcnt in tlJi~ ~afe is extrajudicial ;fO~ tlJe autlJo~ttP 
oftlJe lufticrs is Itmiteb onlf' to <ltommon '~'glJmapg't ann 
it ts founn to be a ,,~tbate [~a,,-: ,~ObJ tlJep balling a pars 
tlcular anb limiteb ~urisbtction, wl)en tbpl' ercec'n that., 
tnl)at tl)Cl' bo cannot be jutftfiCl); 'tis not hlle tubat tlJer Do 
relating to tlJe1&'oo~, fo: in tllat <!rafe tl]el'; are ~ubges. -

Curia. t!lpon tbi~ bet, ~tatute tbe ~eftnbant map tra, 
betre tl)e 10~erent,mrnt of, ~lJe :Jlufticetl .. anll (r!be Gebinence 
tlJat t!Je mat' is tn Jt\epaJr ; fOJ tlJe ~£fign cf' tfJe ~t8tute 
\t1a~ to mafle tlJe ~-~"fentment no mo~e tl}8n 8n 9lnl1nifiti:s 
on~ but befo~e tl}e ~tatute ,be couU. not babe taken a qrra, 
berfe: fo~ tbcn tbe luftt,e~" as in ~afe11 of !fro~'tbl~ (fn
trl"" mere tbe onll' ~ullge11, llllJidJ coulb not be ttaberfeb. 
~ut in tuis 4Lafe tiler ougut to iJabe pleabeb reparare non 

debent .. anb t{Jat a If}crfon (naming !Jim) ought to repair; but 
br tt,fting tlJits ~taberre, tfJe 10~efentment is abmitten to be 
gOon. 

4 Sawyer 
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Sawyer 'VerfU5 Killigrew. 

MiJJle- GEorgius Sawyer nupet de quidem fcriptUm agreamenti 
tex. 11: Wel1m. in Com. pred .. idem. Guilielmus fub manibus 

Ar. alias did. Georgium Saw- & figillis pra::did. Gulielmi & 
~:~h:nt yer. &c. fu?,,: fuit ad .re!pon- Georgii co~fett. hie in CUf!a 
1ale of d~ dend. GUlltelmo Kllhgrew profert CUJUS dar. eft elf
Office, and Mil. de placiro quod teneat ei clem die & an no pr~d. Ge
die Ven- convention. inter eos fadam fe- orgius cum alfen(u & appro
-tor t~he cundum yim formam & effec- batione pra!didx Regina! a
P~~fton (urn cujufdam fcripti agrea- greavit curn prxdido ~uili
belongtng menti inde intet eos confed', elmo pro officio fuo Vieeca
to it. &c. Et unde idem GuiJielmus merarii prxdido quodq; ipfe 
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per Johannem Edkins Attorn. prred. Guilielmus durante vi· 
fuum dicit quod ipfe idem Gui- ta fua naturali per agrea
Jielmus 27 di~ Julii anno Reg- memo pra!diCi:. Georgii & cum 
ni Dni. CaroH Seeundi nuper confenfu pr~d. Reginre teneret 
Regis Anglia!, &c.· tricefimo haberc:t gaudcret & recipe
apud paroch. Sandi Martini ret omnia proficua officii Vice
in Campis in Com. prred. habu- camerarii pr~d. adeo plene pro-
it tenuit & exercuit officium ut ipfe idem Guilie1mus eadem ' 
Viceca~erarii Sereniffim:e Ma- rune tenuit, viz. Penfion' an
jeftatis Katherinre tunc Regi- nual. Ducent. Librar. legalis 
nx conforti prxd. nuper Regis moneta per Annum per prred. 
& modo Reginre DotHfx Angl. Dominam Reginam durant. vi
adhuc ibidem in plena vita ex- ta ipfius Guilielmi folvend. ac 
ifien.& proficuis eidem officio dona fua novalia annualia Angl. 
pertinen' & fpedan. Cumq; lJi~ 1?earlr ~eUl~~rat'~ 
etiam pofiea fcilicet pr~diao $ift~. Centum & Vigin-
27 die Julii anna Regni diet. ti Libr. legali8 monet. per An. 
nupet Regis 34 fupradid. apud pro vita fua Ac etiam annu
paroeh. prxd. Sanai Martini in al. feod. & Liberat. Angl. )lA::: 
Campis pro ve.~ditione officii betr, exHl:en. fexaginta & fex 

. pr~d. per eundem Gulielmum . Libr. per Annum acetiam falar. 
prreditto Georgio fiend. per Alimentar. Angl. ~alat1! 
quoddam fcriptum agreamenti 15oati)~mage~, de Officio 
inter eundem Guilielmum per Gazophilacii Anglice ~offet~ 
nomen Domini Anglic;:e ~tt et'~, ~fft,e CenttUD & tri
~llUialn ltiiUigre1ll & prx- ginta Libr. legalis monet. per 
diCtum Georgi,um per nomen annum in tOto attingen.ad fum
Georgii Sawyer Ar. fad. quod mam Q.uingemar. & [exde~im 

Librar. 
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Librar. per annum vel eo circi.. dm libras per An. aut eo cir
ter Omnia qua: prxd.Georgius cirerqure omnia pra::d.Georgius 
p.::r fcriptum preed.obligavit ie per agreamencum prxd.promi
quod. pred. Gulielrnus habercc tit ad & cum prxd. Gulielmo 
perciperet & gauderet durance quod ipfe Gulielmu~ KilH
vica ipfius GuiHelmi natu- grew reciperet &gauderetdu
rali ~odq; ip[e pra:d. Geor- rante vita fua nacurali & quod 
gius nullam parcem inde reci- ipfe Georgius non reciperct ali ... 
percr ufq; poft Mortem pred. quam panam inde donec poft 
Guiliclmi prrediCtufq; Georgius mortem prxdiCti Guilielmi Et 
per fcrjptum·pr~d. agreavit ac- prrediCtus Georgius agreavie e
commodare prredifto Guiliel- tiam cum preediCto Gulielmo 
rno durante vita fila ipfius Gui- accornodare prrediCto Guiliel
lielmi ufum Cubiculor,Aoglice rno durante vita fua ufum cu
JJA;l)gini!~, apud Domum vo- bil. apud domum Sgmer[et fu
cae. ~omerfet~'oufe~ fupra pca domos pro locatione Cur. 
domos pro locarione Curruum prout perferi prum preed. pleoius 
Angl. ([oaclJ~~.oufe~~ prout apparet Et idem GuiIielmus iIi 
per' fCriptum prxd. plenius ap- faCto dicit quod preediCta Re
paree quodque ipfe idem Gui' gina adcunc & ibidem omnia 
lielmus Ktlligrew per agrea- in agreamento preed. approba
menr. pra:d. & per confenfum vit~ eifdem confeniie quod que 
pra!d. Reginx fuit habere &du- ipfe idem Gulielmus in per
rante vita fua naturali gaud ere formation. agreamenti preediCti 
& recipere tota proficua prxd.. pofiea fcilicet eirdem die & an
officii Vic€camerarii tam plene no CupradiCtis apud paroch. 
quam ipfe adtunc teoebatoffii- SaoCtiMartiniinCampisdebito 
cium pr~d. Ducent. libras per modo furrum reddidit officium 
Annum a prred.Regina pro pen- prxd. Regime precliCtre' ac fu
fion. durante vita prrediCta: Re- perinde in ulteriori performa
ginre ac etiam annual. novi An- cion. agreament. pr~d. prrefat. 
ni Dona de Centum & viginci Georgius per procurationem 
1 ibris pro vita fua ac etiam fua ip/ius Guilielmi in officium 
annual. feod. daDa & libetat. iIlud per prrediCtam Dominam 
Angtice Jl.ib£rie~, exiften.fex- Reginam ibidem debito modo' 
agima & fex libr. P~[ Ann. Ac admi{fu~ fuit & officium ilIud 
eciam fua Salar. Angt.:15oarn~ uoa cum proficuis eidem of
mage~., ab officio Gazophil. ficio pertineD. & fpeCtan. ah
Anglice ~i;Je ~offcret)~ iIDf.. inde hucufq; tenuit & gravifus 
nee, de Centum & trigima fuit & adhuc tene~ & gaudet B h 
l~bris per Ann~m in toro fe at- & Leptingent. & oCtoginta libr. 1I;;;:etl. 
cmgtn. ad ~1ngeot. & fexde- de pra:dicto Calatio alimenrario 

~ ex 



-
Trin. j W. & M. in B. R. 1691. 

• 

ex officio Gazophilacii folubil' 
officio Vicecamerarii prxd. per
tinen'pro fex Annis finit ad fee 
flum Saneti Michaelis anna 
Dni. 1688. ad fefium iIIud fee 
cund urn convention. & agrea
ment •• prxd. pr~fat. Georgii 
pr~d. Guilielmo fo!ubil. deve
nero & folvi debuer. quas qui ... 
dem feptingent. & oetoginta 
librasidem Guilielmus non re
cepit & pra:difrus Geargius li
eet frepius requifit. pr~d. 780 1. 
aut aliquem inde denar. eidem 
Guilielmo nondum folvit fed 
illas ei folvere om nino recufa
vit & adhue recufa't & fic idem 
Guilielmus dicit quod pr~d.Ge
orgius convention. fuam cum 
prxdicto GuiHelmo in hac par
tefaCt. eidem Guilielmo fecun
dum formam &effeCium fcrip
ti iI. non tenuit fed infregit & 
it. ei tenere hucufq; penitus 
contradixi.t & adhuccontradi
cit unde die. quod deteriorate 
efi:&damnum habet ad valen
tiam 800 I. & inde producit 
fedam, &c. 

Et prrediCt. <!5eo~giu~ 
The De- ~a\lJ'ret per Nathanielem 
fend,tnt S eeomb Attorn. fum. venit 
pleads, & defend. vim & injure 
Actio quando, &c. ;Et dic. quod 
non, &c. prred. Guilielmus Killigrew 

aCtion. fuam pra:d. inde ver
fus eum habere feu manute
nere non debet qUia dicit quod 
ipfe idem Georgius a tempo
re confelbonis fcripti agrea; 
rnenti prxd. urqj diem impe
trationis brevis originalisipfins 
Guilielmi permifit ipfum Gui-

lielm. recipere annuatim am
nes denariorum fummas pro 
Salar. alimentar. ex uffiClo Ga
zophiJacii prxd. fo.ubil.eidem 
officio VicecameraTli pr~d. 
pertinen. fecundam formam & 
effettum agreamenti pr~d. 
abfQ, 1):1 ( quod pr~J Georgi
us a tempore confechon.fcripti 
agreament prxd. hucufq; ali
quod proficuum prxd. officio 
Vicecamerarii fpetran. vel per
tinen. recepit vel gavifus fuit 
& .. hoc pa ra t. en veri fica re u n
de petit judicium fi prxd Gui .. 
lielmus Actionem fuam prxd. 
inde verfus eum habere fell 
manutenere, &c. 
~O tlJi~ t:~ e ~Ititlti.ff 

llemUr~! Et pro Caufi~ mo= 
ration is in lege idem Guili
elmus juxta fovmam ftJ tur. 
in hujufmodi cafu edit. & 
prov~f. monfirat & Cur. 0-

Oendit has ('a~jfas fequen. 
viz. quod prxd. Georgius 
in placito fuo prxd. trail erfat 
materiam non al1egat. in pr~d. 
narration. ipfius Guilielmi & 
quod placitum prxd. eO: incer
tum & repugnans & caret for
ma, &c. (~tfeni)ant jotn~ 
in the i)zmurrer) Et qUia 
Junic. hic fe advifare' vo1IJnt 
de & ruper prxmiffis pri .. 
ufquam Judicium inde red
dant dies dat. eft panib pr~d. 
hie ufq; a die Santl:i Michaelis 
in tres feptiman. de audictld. 
indeJudiciofuoeo quod iidem 
Jurtie. hic inde nondum, &e. 
Ad quem diem hie ven. tam 
pr:rd. (Quer.) quam pr~diLto 

G (Defend.) 

. 
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( Defend.) per Attorn. fuos !Jolt)., eujor ann teceibe tbe 
pred. & fuper boc vi[ pr~mif· \lJlJole ~~oftt~ of tlJe fatb 
fis & per Jufric. hie plene in- illice~'lJalubetlatrC~tela(e')· 
telIeClis vieetur eifdem Junie. az fUUl? a~ 1)e I)tm.felf i)otlJ 
hie quod pra:d. placitum pra:d. ~ob.1 lJoU) tlJe fame; tlJat 
Georgii modo & forma pra:d. t~ to far 200 I. per Annum 
fuperius placitat. materiaque from lJe~ sJ@ajeftp bl' ~en~ 
in eadem content. fufficien. in fion nuiin~ Ijet )i.;ife, ani) 
lege exifiunt ad ipfum GuEeI- aUo lJi~ reatll? !ae\l.l~ 
mum ab -Action. fna prxd. 1P£a~'~~(Jf;ift~ of 120 I. fo~ 
inde verfus ipfum Georgium lJi~ l1ife., ann aHo IJi~ 
habendo pra:cIudend. prout t'earlr 1fee~ ann <l5tft~ ani) 
idem Georgius fuperius aIle- l1iberie~., bein~ 66 1. per 
gavit Ideo con[ell: quod prC1id. Annum, anb alCo lJi~ $-a~· 
Gulielmus nihil capiat per bre- larp :l5oatil~[[lag;e11 froUt 
ve fuum pra:d. fed fit in miferi- tlJe fltoff£tef~~£Dffice of 
cordia pro falfo clamore fuo 1301. per Annum, in aU a~ 
Et qllod pra:d. Georgius eat mounting unto tlJe ~utlt 
inde fine die, &c. of 5 161. per Annum, o~ neat 

it ;aU ml)icl).1 no £n{!age 
'QrfJe agreement i~ fet mv felf tijat ~ir VVilliarn 

fo~tlJ in tlje ~learr'ng., fintl Ki1li[HC'V mall babe., te~ 
it wa» in tl)efe [[lo~il~ : ccabe, ani) enjow, llurin\J 

. lJi~ ttaturallGtft, ani) 9} • 
This is to declare, ~l)at 'll am to rlZceille no ~att 

George Sawyer; babe br Ijet tl)treof until after lJi~ 
SJ@aj£ftf'~ ~onfent anll ~eatiJ; ani) j\ no alfo a~ 
app~obatiott,a~foUo\tletlJ, ~tee ta lenll tl)e faib ~ir 
an:rreil toitlJ ~ir Wi11iam William KiIIigrew, ilUtin~ 
Killigrew fo~ lJt~ <I1i'c~ lJt£s llifC., tlJe ([lfe of gi$ 
([lJamberlatn·.~ t01ace ') lloll~in« in Sornerfet· Houfe, 
anll tlJat be tlJe fain ~ir obet the ([oacb~~oure: 
William Killigrew i~,bUttng 91tt ~titncf~ 11JIJereof ~ 
Ui~ natutal ll,;ife., br tUr babe lJ£tt'uttto fet -- ttl!' 
ggreement, atti) hlitl} iJer ~an1l anb ~eal tlJt~ 27tb 
Sl@ajetlF'~ QIotlfcnt, to ~al? of July, 1682. . 

mpon 
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dIpon tlJi~ agreement an attion of ~obenant \l1a~ b~ougi)t 2 Vent. 79. 
tn tJ;Je <ltommon l01ea~, 1lll)cTein tlJe 10lantift lItll fec rOltf], 
itJ;Jat lJe \lla~ dttce~€fJamberlatn to tbe ~ueen wottlager, 
anti tJ;Jat tbere \Da~ an agreement between lJtm anll tl)e ~ec: 
fennant fo~ tlJe ~alc of tlJe fatll ~fftce, wlJidJ tlJe JE)efen~ 
ilant \tla~ to bdbe br tlJe ([oufent Of t~ie snlueen; tlJat bp ti)e 
faill g(Jteement tbe ~lainttff 1l1a~ to enjot? a 10enrton tinTing 
~be.JL.tfe of tlJe ~ueen, anil tl)e otber ~~ofits of tlJe ~ff;ce 
bnTing lJi~ own 'Life; tlJat purfuant to tlJi~ ggreement 
I)e Cutrenbteb tlJe ~ffice to tlJe lUlueen, ann p~ocureil tlJe 
~efetlbant to be abmittclJ, \l1lJiclJ wa~ aCC(}~lltngl1:' ilone, 
anll tlJat lJe enjot?£il tbe IDffice, aub fo~ ft~ ~eat~ arrearss 
of ~alaTp tlJts attion was b~ouglJt. 

~lJe ]E>efenbant pleabell tn 15ar, 'QI:fJat be gab fuffereb tlJe 
~Iantiff to enjot? tlJe 1£):oftt~. &c. acco~lling to tlJe agree~ 
ment, anb traberCeb, tlJat lJe lJan recetbeb anr 10art of tl)e . 
~~ofit~ of tlJe faill ~ffice; anlJ upon a ~emurreT ]ullgment ~~~ l:~; 
\lla~ giben upon tlJe 100tnt of plealling, '(tlJat tlJe ltraberfc the Defen-
\1.ut11 tH. dAntSawyer~ 

anb ullon tbi~ jJubgment a mrit of ffrro~ \tla~ b~ouglJt ~::t;; 
in tlJe King's Bench, anb tbe ~ueJlion tlJere t»ebatell \lla~, ,.ell. 
r'[U.)etber tlJi~ \Da~ a gooll <1f)~ant O~ not -: anb it ll1a~ agreei);t 
qriJat notlJillg but dlfage coult» fuppott it. 

~lJen it \Da~ argueb, ftfJat tbi~ <[obenant \t)a~ tn tlJe ~a~ 
turt of a perfonal [[tarrantp, anb not to be compareh to a 
<1tobenant fo~ Quiet <fnjopment, wiJere,upon a l0tfturbancc, 
tlJe ~artl' iJatlJ a memellp ober; but tiJi~ action rell~ upon 
tlJe ~obenant it felf., anb botlJ not mait upon tbe ~ffice: 
to~ if tbesnlueen OJoult» bie,tbe leefen1lant is aift bounlJ,anlJ 
fo bet~ alto if tbe ~~ofit11 of tlJe ~ffice tbouln be fuuft. 

''QI:i~ mo~e plo)Jerlp liIte tbe <tafe of Robinfon an.') Cuthbert~ Micb 
tnlJiclJ \1.la~ in <ltonaneratton tuat tbe ~lainttff \Douln ile!rbzr 21 C~l'''~; 
fo mud) gOOl) ~tlIt., tlJe Wefenbant p~omtfetl to fee him paid. 
~O snotlJer 10~omife ma~, qr~et if tl)e ~l,aintiif \l1oul~ lie,. 

Itb~r ~mine~ to A. tlJe ]E>efenilant faill, He fhould not loCe a 
Penny. 

91n botlJ mlJiclJ Cltare~ tbe 1nference i~, 'QI:l1at be win par 
it : 'qti9$ an IDblictatioll anil a perempto~}! illnllertaliing fo~ 
fJtm to par tlje ~Ollel'. 

gn ®bltgoJ in a 150nb \l1a~ nOt to be founb, m{Jereupon Ron Abr' 
a tljitb ~erfon tnomtren tUe ~bli(!e·e, ~ijat tn ~onfibera~ tit. Voucher 
tion be \tlonJtJ gibe flint a J!.,ztter of gtto~nel? to put tue 738• pI. I. 

150nll in ~uit, That he would warrant the Debt ; tlJe 15:eaclJ 
\tla~ iJelil to be \nell affignell; tiJat tl)e ~Iaintiff Uan per:: 
fo~meil tb~ ClColluneration, anil t!)e ~efenilant ban not pail) 
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tbe Sl@ouel? (witbout fSl'ing tlJat tl)e ®bligo~ l)ab not paitl 
, it) becaufe tbe marrantl' bJa~ perrottal. 
~o wl;Jere a ~an bJarranteil to tlJe 10Iaintiff aU t!Je 

~oner UllJidJ anotijer ~erron omeb btm~ tlJe 113~eatl) i~ 
meU atrigneb tn not p,tl1;'ing tlJe ~one~, ani) not tn tfJe not 
warranting. 

Econtra. ~l1e ~eatling of tbt~ <!robenaut mutf be, ~fJat 
tbe ~laintiff mutl ilo fome art itl o~ber to reteibe tbe ~~o~ 
fit~, a~ tJ azlt it of ttJe ~reafurcr: ~lJe ~efenbant i~ net 
bounilbr tbi~ agreement to pal' tbe ~onep~ but cinll! re~ 
ftraineb from intermeb'Oling tuitlJ tlJe ~alarl'., &:c. 
~e engageb tbat tbe t0lantiff fboulll recetlle tije ~~ofi't~ of 

tlJi~ ~ffice., anll in affigning of tlJe 15~eadJ, tlje 101atntitf 
botb not Olc\D ti)at bc wa~ i)iffurben bl' tlJe l0efen~:aF t, o~ 
anl' wifc l.Jinll~en br uim from reccibtng it; ann tberefo~e 
tUe 16~eacb i£S not 'Well afftgncb, ann of tbi~ ~ptnton tua~ 
tbe Chief Jufiice anb ~r. ~Ulhce Eyre: ~lJe otbcr two *jjU~ 
ftice1$ contra. '{lCbcfc t\Do beln tl)at tbere Ula~ a goob 113:eaclJ, 
anb tlJat tbe 15tlr ma~ goon., ann a tJirett anfmer to tlJe 
~~ea'lJ, fo aU mere againtl tbe ~latntiff ttt tiJe [[{rit of 
cfrro~; . \\llJerefo~e I)e p~o,eebell no furtljer, anb tlJere it 
fJang55. 

Newport rverJU! Godfrey. 

Mich. I WILLIELMI, Rot. 100. 

DEbt in tlJe Detinet agaiutl tbe ~efcntJant., a~ Executor of 
Turner .. for Rent-arrear, in the Life-time of the Tefiator up

an a Leafe-parol; anb it appeareil upon tbe l0rclaration tl)at 
tlJe lLeafe erptreb in t!Je lLtfe~tilltC of tlJe faill Turner. 
~be ~ef('n'Oant pleabe'O feberal15ontJ~ cntreb tnto bl' tlJe 

tail) Turner fo~ tlJe ~al'ment of geonct' \DlJiclJ be aberrell to 
be jutl ~ebt~, anb tbat be lJab atlminitlrcil aU prreterquam, 
&c. ml)tcb lJe retatneil to fati55fr tbe faib :l5onil~. 

anti upon a ~emurret to tbi55 ~lea., 1ullgment tua~ 
gtb~n in tl)c <tourt of ([ommon 101ea~ fo: tbe l0laitltiff, 
tlJttt tbe 1Rent ougl)t to be patb befole t{Je :l5onll~. fo~ 
tho' it \1.1a55 objectcb, -arbat if tlic lleafe bail not been ileter~ 
mineb., tte 1Rent tlJen ilue miglJt be preferable to a 15onil~ 
~rbt .. becaufe tbe <13oo'O~ of tbc tlreftato~ are liable to a 
~iftrcfs: 15ut ua\)) tbe l1eafe being iletermincil, it \tHl~ 
Dnll? a perfonal ~l)in~, ann (oulil not talte 19!ace of ~pet5 
dalttte~; ret tlJe <rourt b.la~ of ~pitlton tl}at lttJe Jeebt fo~ 
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tlJi~ lIicnt bin ftiH fabout of tlJe laealtp, aub that tfJe jE)e~ 
tcnnination of tlJe ].,eafc maile no QUtcratton in tuc QIon~ 
tract, but tgat tl}e aerton migfJt be matnHlitl£il ill! '1ltrafon 
of tlJe 10~ofit~ of tl]e ',llanb75 1l1lJt.elJ tl)e ([:cffato~ l)atJ rcceibcb. 

d1pon tl}ts 9lun~metlt a Writ of <!errol was b~ouQ:tt., aun 
it 1:lla~ aftitmen in tlJil1 ([ourt. Vid. 2 ero. :2 3 3' Barwick ver
fus Fofrer. Fitz. Abr. tit. Avowry 240. 

Grin1ly rverfus Fawlkinghalu. 

I Ja a 10~olJibition to a: )lAbel 'in tIJi ~vitttual t!ourt fo: I Show 280 

tl)e -m:ttiJes of a matet~Corn-MilI., a Modus \lJa~ fuggeftel:J. 2 Jnlt. 6210 • 

~lJe j,IDefenbant confeffel1 tlJe Modus_a~ to ~art, but fain F~N.B. S.I· h· 
tl)at tl)erc mas an ~llbition to tile andent ~tIl; viz. ano~ 
tlJet pair of ~iIl~ffon£s (rour ~iU ancientlr bab but one 
~ait of ~tones, but of late ijan two 10atr) aub fo p~areil 
tust tue ~~OlJtbitton miggt onll' go to tlJe '<!tit~e~ of tl}e 
antient ~tU. 

9Jt bJa~ arguen tl.Hlt luOtl Sl@iU~ of eOlltmOn migbt ougfJt 
to par ~ttlJes, ann tlJat <f~ecutotS luat' be fueb fo~ arrear~ 
of ttiftJeBlff-JUt1b"itrtlJt'1tiftltittft 'of ·tbe--e.elfllt~-~ - -

'(!CiS trlte~ no'tttti}es oUQ;i)t to be pail) fo: 1fuIlin«~miU~, 3 Built 212: 

bectlufe tbe <l5atn t~ utu£rtatn, aub atifetlJ b'r tlJe )L,abour i-CROo )23' 

of ~en, anb tfJerefo:e ~itbe£S in fud) <Irafc£S ouglJt not to /{tol~PR::' 
be pain wttfJout a fpeeial <tutlom to 1tJarraut it, but onlr 84,4;). . 
of tlJingg renobant. I Roll. Abr. 

10~efctiption to a Modus to par fo mud} eber!, ~ear in 616,,65 2• 

)lieu of aU fltttlJe~ itruing out of two olll ~ourc~ alln~iIl~, placito 3· 
anb aftermarbS tlJe ®1tJner of tlJe ~oufe~ built two nem 
<to~n~miU~, unner tlJe fame moof; it mas I)eln tlJat tlJefe 
ne1:ll Sj@iUs OJouln not be btrel)ar«en of ~itlJes br dtittue of 
tl)e Oltl Modus, beeaufe fuel} ~itl)e~ are not meetlr pzebial 
but perrollal likewife, ann t!Je ~tUer ougl)t to par tlJe 
loth Witb; tuo' 'tis fain tn tlJe fame lBooli, tl)at 'Q!:t.tlJc~ of 
10ape~ anb ::ffuUing~tutU~ are perfottal. 

Econtra. It \Ua~ faib tl)at tl)e Modus e~tenb~ a~ \nell to 
tIle nem g@ill~ftone~ a~ to tue oln: :jfo~ if tlJefe b:eafi, the 
Modus goe~ to t!Je nem, fo tlJat tl)o' tlJer ate lain nown. itl 
anl' ottJcr ~lacc., pet if tbep are unner tl)e fame lRoof, tlJe 
10~efcriptton mill ertenb to all, becaufe tbeQ9tll t~ tlJe 
~ubftance to \t.lIJteb it clJiefil' relate~; tfJe 10~cfeription i~ 
to tlJe £@tll in general, ann 'ti~ but accibental \tJbetlJer 
ti}cre arr one O~ tIDO pait of ~tone~ tberein~' 'ti~ fftll but 
unum molendinum, aull mutt be fo lJemanbeb in a Prcecipe, 

• 



.. Trin. 3 W. & M. ill B. R. 1691 . 

9J1l Lutterel's €afe it wa~ lJelb~ 'QCbat if it Q.9an lJab ERa
vert b~ 10~ef,riptton~ tlJe alteration of tbe moom~ tn I)i,~ 
190uCe, o~ Sbbing net» CltlJimneF~ o~ moom~ wiU not be~ 
tlrol' tlje 1&~ercriptton. 
~o if au olb 'SI@iU o~ ,oure faU, o~ i~ pulleb bobltT., tlJe 

SlDmner mat' re~ebifr upon toe fame !lfounbation tDlJiclJ iss 
tlJe perDurable 10art of tl)e <fttatt, anb in 9fubgment of 
ll.tam tndube~ tl)e new ass 1Ddl a~ t!Je Olll ,oure tlll)ell 
lanbtng. 

. 
a 1&~ofJtbitton \\la$$ ~ranteb. 

DE 
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T $ <t ~ b~ou!XlJt an action of ~ebt upon tlJe ~ta~ T 4 H. 8; 
tute of H. 8. \lllliciJ p~obtbit~ tlje lJ),!scttfe of ~lJl!:: cap, s· 
fitli \UitlJin London o~ feven Miles thereof,. unDer tije 

, ~enaltr of 5 I. fo~ eberr S1@onti}, erccpt tlJe 10ar:: 
tr i£S app~oben unber tbe ~eal of tue ~oUege: gnb Io~ 
p~(tttianQ; 10lJl!ucli tn Wefiminfier fo~ fo maur ~~ntl)~, tlJ:~ 
.aaion \l)a£S b~ouglJt.. " 

(tl}e ~efeni)ant pleatJetJ lletter~ ~atent~ of ~ing Charles 
t!Je ~ccono, bp \tllJiclJ free l1ibertr i£S {\iben to French 10:0~ 
teilantf) to eretcife toe :Jfacuitl! of ~~}rricft in London anll 
Wefimin£l:er, &c. ann tbat lJe \l)a£S n French ~~oteftant, &c. 

<ripon S ~etnurrer tije ~lea \na~ belb ill; but tlJen an 
<f~ception \l1a~ taken to tlJe weclaration., mll"lell fet~:·ottIJ, 
~llat tiJe Wefenllant p~actifeb WlJruck in WefrminfTer, ann 
botlJ not far tiJat it \nt1~ l.1lttlJin f~ben ~ile£S of London, fo~ 
tllbtclJ ilteafotl tlje ~efet1bant !Jao j1ubgmellt. 

Rex 

• 
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Hannam rueifus Woodford. 

Trin. 3 Willielmi, Rot. 257. 

3 Lcvinl. Ajfter tlJe ~tatlJ of a ¢ogtlti~ in a ~tatute~ fJi~ abmi:; 
312• . nillratcn fueb fo~tl) an <!ettent, anb tlJe Liberate betn{t 

teturneb, be malle an aaignment of tlJe lLanbS$ 1tIitlJout 
an actual <fntrr, o~ witlJout e~e,utin« tlJe ~eell upon tlJ'e 
lLanb. 

gnll tlJe ~uert.ion mal, mtetlJet tlJi~ atrignment \l)a~ 
goon o~ not: . 

9Jt \lJa~ compareb to an Intereffe Termini, anll t}Jat tlJi~ 
affigntntnt \tla~ gO~b, be,aufe a ~an mar grant o~ nt& 
pofe tutJat l)e l}a~ not attuaUr in ~otre1Tion. 

% Cro. 6S9. gnll to p~obe tl)ts aa-eftio", tbt ~are of Powfley anb 
2 RoU. Rep. Blackman \tla~ eiteb, \l1bi~l) i~ rtpo~teb in lUan1? JBoofi~, 
24

1
. anll iS$ lbo~tlr tlJu~: I RoJ. A2r. 

8S9. 
Palm. ~og. a ~o~tga(te \na~ malle of lL-anll~ fo~ l1)a1!ment of ~one1! 
Bridg.12. hlttlJin tbe ~pa,e of fibe !?eat~ at febtral10arment~; ann 

tJl tlJe (tune ~ren it \\la~ a~reb, Q!:lJat tlJe ~o~gagi'e (l)ou1il 
not interluenble blit1) tlJe· acrual19offetrion of tne ~~ofit~ 
until Zlefault of 10s1!ment, &c. aftetwarn~ toe 9.9o~tgago~ 
mane a JL,eafe of tl)e lLanb11 fo~ rt~ 1Peat~; tue )Letree en, 
trell, tfJe ~oner \lJa~ not pain, anb at tbe (fnn of tue (terttt 
tlle lLerro: 1)an lJis cfftate agatn; tlJe 9lt)o~tgarree., 1nitlJout 
8n!, lamful <tntt!', llebifen tl)e )Lanlli) to fJi11 ~on, ann 
bien; ann it mas alljung;etJ, -m:lJat tlJe ~cbife \t!a~ goon, 
1t1lJitfJ coulll not be, if tlJe lLeafe malle Dr tlJ.e ~oJtgago~ 
fJan been a ~i1Teifttl. 

15ut on tlJe otlJer ~ine it ma~ faib, ~lJat bp tlJe lReturn 
of tue Liberate, tlJe gllmtnitlrato~ bab no mt«bt., onll1 a ~ )r~ 
feffion: in )La\l.l, Quoufque de debito fuerit fatisfad'us; tlJe pta
per mar bab been to b#ng an <fjctttnent upon tbe Libe
rate to re,obe~ tlJe ~o1Teaion, anti tl}en tlJe ~Hfignment lJ·3tJ 
been goob 5 anb of tl)iS$ $lDptnion \tJa~ tlJe ~ourt. Vide Plow. 
42 3- I Inft. 270. a. 

Rex f5 Regina rverJUJ Buckeridge f5 at', 

A ~ 9lnfo~mation tna}1 b~ouglJt againff tlJe Wefenbant 
fo~ not repairing of a~tgtJ\Ual' ratione tenur:!! bet\U~n 

Stratford anll Bow: 9lt ttHlS$ trieb at ti)e J5a~ bp all Effex 
gJurp. • 

3 \tI)~ 
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t!J:tJe (fbitJetl,e fo~ tl}e liin~ \1Ja~~ flrlJat Mawd tlJe <ftltp~er:3 

galle czrtatll llanb$ to tne gbber~ of Barking to repair tbi$ 
ruLlap, tl)at tiJe abbef~, &c. font tlJof'e }Ltan'O~ to tiJe :Aboot 
of Stratford, ml)o bp tlJe ([ourent of bi~ ([onbcnt, 'i1at~ei) 
aU lJiiJ llanb~ fo~ tlJe 1!tepair of tlJe map; anti tlJu~ it ftODti 
till tlJe jF>itTolution. &c. 

IQI:lJen aU tlJe JLann~ of tue abbot of Stratford being beilrtl 
in: tUe ([rown:, mere grantet1 to ~tr Peter Mewtis, tol)o tJdll 
tlJem dJargell fo~ repairing tl)e [[tat?, anll from lJim bl' fe~ 
beral mefne ([onbzl?anc:c,1l tl)cr came to tlJe Wefennant~: 
~bifj \tla~ p~obeb bl' Central [[litneffe~ libtlllJ in otlJer 1Da~ 
rilbe~. none being abmittci) to gibe <Jebinenc:e, 1tllJo Uncil in 
ritner of tlJc fain ~attt1)c~ of Stratford o~ Bow. 

15ut it \1la~ fain fo~ tlJe Wefenbant~, ~bat no JLann~ 
tban be cbarg;eable fat tbe repairin{J tbi~ ~iglJ\1Jap, ratione 
tenur:r, but fucb tubtclJ were oJiginaUp giben fot tlJat ~ur~ 
pore, ann fo tiJe ~efcnllant~ coutil not be (J5uiltl', .unlef~ 
it \l1a~ PJobeb tl}at tlJep iJan fome of tlJofe JL,ani:J~ ttl 10of:: 
feiTion \DlJitlJ were giben 11p tiJe (J1;lnp~ef~ to tlJe abbef~ of 
Barking, ann tiJat no otiJet JL,anll~ mere ltable., fOJmerlp be~ 
longtn~ to tl)e abbot of Stratford, but fucb miJiciJ 1)e bougl)t 
of tue fain abbef~. . . 

~r.be <Irourt \l1a~ of ~pinion, firlJat upon tlJi~ (fbtnence 
aU tiJe llann~ of tije abbot mere liable torcpatr tlJt~ 
[[lap., anll llirettctJ tl)e ~urp acco:ningll', bJlJo (ounil fo~ tlJe 
~laintiff~. 

Rex e5 Regina t'{}crJui Alfop. 

I'"r ~ ~ Wefenbant 1Da~ conbicten befo~e tlJe gJutli,e~ of I khoEi'! 
~eac:e in ~e1fton~, upon an 1nntctment b~ou~iJt a~ ~a l . ~ 

gainfllJilu upon tUe ~tatute of E. 6. ann upon tlJat <Iron~ p. 4· 
llirtiotl be \11a~ C:Olumitteb, anll after\llatn~ b:ouglJt aHa .. 
beas Corpus, ani) being in ¢ourt, feberal ~,:ceptton~ mere 
talien to tiJe jInnittment. 

Firrt, ~t 1tHt~ a~reell Oll aU ~ine~, ~lJattlJi~ ~tatute \tla~ 
in 1f o~ce, bl' 11.1lJicb sti~ enactcil, ~!Jat no ~erron tl)aU moot tn 
anl? ~lace anl? Hail· £hot, 0; mo~e ~eUot~ tiJan one at ont 
fl!:ime; upon ~atn to fo~fett fo~ eberp ~ime tlJat be o~ tlJep 
t1)aU Co offenll, 10 1. ani) 3lmp~ifottt1tcnt fo~ tlJ~ce ~ontlJ~. 

C 1.) ~l1e cf):teption Wfl)1, tbat tue ~tlnictm~nt fetg fo~tlJ~ 
atl)at tIle We(enbatt(ilin Iboot <tonte~ in Codden Wood, but it 
Dot!) not appear to!) ere l)e !lOOI) \tllJeu lJe t1)ot,'Wl}tcfJ map be itl 
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fCileral Q1iU~, anll tlJe {booting being tlJe ~ffen'~, it mutt 
be certainlr laib; fo tl)at upon tlJt~ ~nlltttment t1)ere can 
beno jJ[uc. 

(2.) 'Clrl)ere i~ no 1!ubg;mcnt gibe» upon tbi~ jJnllittment; 
fo~ 'tif$ faitJ, Quod forisfaceat, &c. it O;oulb l}abe been forisfa
dat: ·ti~ IHtc feire fo~ feiri. 

16ut tlJc <tourt \Uoulll not quaQJ tbe <ironbtction u~ on ttefe 
<t~ception~ • 

.at anotl]er war t!Je S1@atter of JL.am 'tl.la~ Cpplie to~ ~fJat 
tlJe jjuaice~ of ~ea,e babe no <l5enera11urt£sllicrion to !Jeat 
antJ lletermine tiJi11 ~ffcnce: :lfo: tl}o' ttJeir <ltolumi!Tion is, 
ad pacem confervand. ret tlJat 10o\tl£r i~ reilraineil to Q!afe~ on~ 
it' of open dliolcuce: ~o liliC\Uife bp dlirtue LTf tlJeir <!tommtr~ 
fion tbcr map enquirc, De omnibus Be fingulis malefaCtis & offen
fis, mlJidJ mo~b~ alfo babe a )lllualification of (ucb ~ffell~ 
ce~ onlr tnto \t1l)itb tlJCl' mar la \UfuUr enQutre~ 

1f tberefo:e tl)e!, lJabe no 100wer bp tiJe general mo~b~ of 
tbcit ~ommtiTion, \UbtcLJ are rellrainell a~ afo~e'aii), tben 
tlJel! mull babe an autl)olitl! bl! tiJe ~tatute., but tl]at gibe~ 
tf)em nOlle, tlJetefo~e tl}e jJullgment ouglJt to be quatbei). 

Econtra. '(tlJe 3!ufttce11 babe <togniiance of tlJi~ SlI9atter 
botf) br ~tatute, anti aIfo br dlirtue of tbctr ([ommitIioll. 

I. 15r dlirtue of tl)e ~tatute of ~3 H. 8. 1tlfJicb enact~., 
~bat no 10erfon (baR (boot in a <ll)un untler tbe lengtiJ of 
one 1Parll, on pain to fOlfeit 10 I. 100wer i~ tbereb}, giben to 
tUe ~ufttce11 of ~eace in tlJeir ~e1Iion~ to lJear anll i)eter~ 
mine ~ffence~ contrarr to tl)at ~a\tl. 
~o\u tlJt~ jJntlictment toa~ conclUbeb generaUr contra for

mam natut. fo tbatanl' ~tatute will marrant anti maintain 
tfJi~ ~nllictmrnt, wiJiclJ gtbe~ tlJe :]Juftice~ .autlJo~ttl? in 
Cud) ~afe~. 

15ut tlJe i1Dffence~ againft tile ~tatute of Ed. 6. are al~ 
fo enQutrable bp tlJem in tlJetr ~eiTion~., becaufe tlJat ~ta~ 
tute i~ not tlltrotJucto~r of a newlLaw., but fupplemental 
to tlJat of H. 8. 'QCi~ recitel1 tl)Ct'ein, alln ·ti~ p~obtllei)., That 
it {hall not reftrain thofe from {hooting who have Authority fo to 
do by that former Aa; and that all others who {hall prefume to 
{hoot, {hall prefent their own Names to the next JufHce of Peace, 
who is to fee them recorded at the Seffions: ~O tlJat tt recm~ to 
be au SlDftence ittQuirable tlJere. 
~o tbi~ it wa~ anftuereb., ~lJat tlJe ~ame~ of rucO ~er; 

ron~ were to be p~erent2n anb reco~beb at tbe ~2iTioll~., tlJflt 
tbe liitug luigl)t fJnotu tll\lat g@en 'Were able to ferbe lJitu in 
I)t~ [[lflf~. 

, I 2. qrbat 
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2, ttl)dt tlJe JufHces of Peace l)abe .2lntl1Olitp to enquire in~ 

to tIJig SlDftence by Virtue of their Commiffion, 'wUi;cl) gibe£s 
ttJelU <Il:ogniiance of feberul act~ of ~arltanH;nt c~er unee 
tfJer tlJemfelbe~ were erectel1 bp ti)e ~tatutc of E. ,-. ani) it 
wouIn be a batn ttuing to fluff tf)ei"f cJromnuffion lDitlj the 
muitalof felleral ~tatute~~ \uben tte general mo~i.lrs wiU 
ann mal' gibe til2m fufficient ~o\tlet. . 

]n tlJe beginning of t!Jeir <totnmHfiou 'ti~ Afiignavimus 
vos, &c. ad pacem confervand, &c. ac ad omriia fiatuta & ordi
nationes pro bono pacis nofrr~, &c. cufrodiend. bJlJtci.J are gene~ 
tal [([lo~n~, anll tiJi~ t~ an ®ffence agatnll.tl}e 1&eace, ati~ 
tl)erefo~e tbel' babe ~ower to enquire into it . 

.anll of tbi~ ®ptnion bJars ]u1l:tce Dolben. 

Chief Ju{\:ice contra. ~lJe '3lullice~ of ~eace Ill! tlJe ge~ 
neral [[to~n~ of t}Jetr <Irommi[ion~ lJabe ~ohler to puniQJ 
~ffeuce~ againtt anl? ~tatute Ulalle concerning tlJe t0eace 
of tue Jaation; but bp tlJi~ aa., upon \tlbiclJ tlJi~ 9Jnni(f~ 
ment 1$S b~out1lJt., ~lJe 10eaee ip in no wife concernelJ, becaufe 
tlJe SlDffence tlJerebp cteaten l~ fo~ want of ilue slIlualtftcatt~ 
on of tlJe ~erfon to O)oot, tnlJttlJ i~ not an SlDftence agatnft 
tl)e ~eace. .' 

~lJis cannot be an jlntlictmeut upon tlJe ~tatute of H. 8.; 
beeauee tbe,p no not fet fo~tl) tue lLengtlJ of tlJe <If)uu., tlliJicb 
bp tlJat )lam.ouglJt to be a }!?arll lourt; anti tlJerefo~e tfJe 
general <Irollclurtou contra forma.m fiatut. mill not lJelp it: 
~nll fo~ tlJefe meafon~ tile '3lntlutment wa~ Quafbetl. 

15ut it b:la~ a~rretl., ~uat tlJe ~artr miglJt be inllicren fo~ 
tfJi~ eDffence befo~e tl)e 1ufttcers of Oyer ann Term,iner, but 
not befo~e j)u1l:ice~ of tlJe 10eace, fo~ mant of ~uri~t1iction~ 

crhe Countefs of Winchelfea againft the Lady 
Maidfione. 

T Rover fo~ <If)ooll~, trietl at tfJe 15ar bp a gJurp of ~ent ; 
upon, tlJe ~rial tl)e Cltate 11la~ tlJu~ ! 

~lJe «fad of Winchelfea in tfJe ~ontlJ of Augufr, 1689_ 
mabe lJi~ mill., anti lJerebp lIebtfeb to tbe ~latnttff aU lJi~ 
perfonal <t1l:ate to par lJirs J0ebtS., &c. . 

H 2 
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)Sut immebiatell' upon tlJe weatlJ of tlJc <tatI~anil befo~e 
I lJe lUa~ butteb~ tbe Wefenbaut \l.11J0 1tJa~ marrieb to- tlje eI~ 

ben ~on of tlJe, faib <tatl, tooli 10otIeffion: of tue ~cuCe 
ann <l5ootJ~ in tlJe ~eelatatiou meutionen. . 

~lJe ~latntiff p~otJueen tUe· [[liH uuilcr t{Je Probate, tl)en 
tbe p~oben tlJat tlJe <ll)oOil~ were app~atCell at J 800 1. Qje p~o~ 
buceil an jJnb~nton! of tlJ,em~ ann p~obetJ tljat tl)c-p bJere 
t}Je fame eontaillcb itl tue Weclaration; fbe ltlicmife galle -
<tbtnence of tlJe <ltonberfion. . 

~lJe WefelltJant p~obucelJ cl10eetJ of C15ift of tlJcfe c.!5ootJ~ 
matJe bp tlJe <tatl ttl tlJe ~ear 1650. Habendum to '{ttutlee~ 
tfJetein nam,eb fo~ tfJe mCe of lJi~ tfJen )Lab}? (but finee beab) 
fo~ ti)e ~etm of I)et uatural )Life~ anb a(tet\varb~ tl)at 
tfJer Ojonlb be antJ retttain to I)t~ <IrfJilb~rtl. 

~lJe ([ounCel fo~ tlJe 10Iaintiff alJmittetJ~ ~fJat tlJo' tlJe 
fame (J3oob~ fo~ 1l.1l)t.clJ tlJe action 1Ua~ b~ouglJt., \Drre Itfte~ 
wife eontaineb in tfJe ~eeb of <IOift, 1!et tl)at Ween couln 
not be goob a~aintl a <trellitoz. . 

'{[I)at tIle <tatl bein(J in ~ebt, a ~utJCJ:ment \Ua~ obtain~
eb agatnft lJtm, anb bl? a Teftatum Fieri fact lJi!$ <l5oo1.l~ mere 
taken in <J1;~eeution~ anb folo bl' tl)e ~bertft in Hilla ry 
~etm, 1657. fo~ 8001. bJlJicl} 1tla~ after tl)i~ ~2eb of <15ift. 
~t \t1a~ p~obeb tlJat lJi~ ~tebJari) paib tl)e Sl@onep, ann 

tebeemeb tbe <Il>oob~, anb tl}e <Jearl gabe iJtm a; 150nb fo~ 
meparment, miJidJ bJa~ bone, anb tl}e 150nb camellei), fo 
tl)at b, tfJt~ ~ean~ be I)ab gaineb a new 10~opertr. 

a <ltopr of tl.le Teftatum Fieri fact \t)a~ p~Obucei)., anb lifie~ 
h1iCe ttJe 15tH of ~alebl' tlJe ~bertff, ann tue lBou1) can~ 
ccUeb, anb tlJcreupon tfJe 101atntitf i)ab a <Ucf:tJict. . 

Sir James Smith's Cafeo 

Farrer. ~77· H (f b~ou«lJt a Mandamus to be re{fo~eb to tfJe l&lace of an 
6 Mod. 78• ' Qtberman of tlJe <lttt~ of London. 
I Vent. 66. 

~lJc ~ubaatlce of t}Je 1lietutn \tla~, ~lJat ~ir James Smith 
1lla~ an albetmanoftfJe faib <ltitr on tlJe I gtlJ war of February, 
1688. fltlJat lJe \tla~ bUlr cl}oreniuco~bing to tlJe <ltuftom~ &c. 

3 e:l)at 
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~fJat lJe continue1l an aliletman: tljeteof until tl)e firft 
:£E>al' of Augufr 1689. That he did not take the Oaths enjoineil 
to be talten bp all ~erron~ in flDfftce bp CLtirtue of an £let of 
~arliatuent maile in tur ura: Feat of tiJe illing anll11lluren, 
miJicb flDatfJ~ \l)ere to be tafien befo~e tlJe faiil firtl War of' 
Augufr, fo ~ \tllJtclJ lReafon lJe \tIa~ bep~tbeb, anil iJatlJ not . 
been electeb fince. . 

~lJe mOlil~ of the ~tatute I GuiIielmi, &c •. are, If any 
. Perron. NOW H A V I N G any Office or Employment Civil or 

Military, {hall negletl: or refufe to take the Oath thereby appoint
ed to be taken, . &c. before the firfr Day of Auguft, 169 I. or foon
er; if required~ &c. that in fuch Cafe the raid Office and Employ-. 
rnent of the Perron fo negleCting, &c. thall be void. 

'([be ~uellton \ua~, mget!Jet ~it James Smith hJa~ an: QU~ 
berman at tlJe ~ime of tbe m.aliina t!Jat ~tatute, ani) bJ!Je~ 
tlJet be continueb fo to be until tl;Je uta: ~ar 'of Augufr, 
J 689? 

ani) tlJi~ bepenbelJ upon tue ~ubgment tn tl)e Quo War~ 
ranto againft tlJe <ltit1? o'f London: Mo~ if tue ([o~pDlation: 
\tla~ bdTolbelJ br tiJat 1ub~ment, tl)en bl' confequence ~ir 
James Smith 1tla% no alnerman at tlJ.e ([ime of tUe maJiing 
of tiJe act I Guilielmi, an1J 1l1a~ not oblige1J to tafie tl}e 
~atlJ~, &c. 

anb if fo, tlJetl anotl;Jer s1Ilueftiotl \utll arife, m:lJetiJe~ 
bl' tlJe act fo~ tlJe teberung tlJe fain gJut;gment, aun ro~ te~ 
fto~tng tiJe ~ttr to tt~ ancient miglJt~, (\t.liJeretn t{Je lutJg~ 
ment i~ tectten anil bcclateb to 'be illegal) tlJe fain ~t~ 
James Smith ouglJt to be tefto~ei): t!lJe [[lO:tJ~ (1re tbefe. 

gUll be it enactetJ .. &c. That all Officers and Minifters of the 
raid City, that rightly held any Office or Place therein at the 
Time when the faid Judgment was given, are confirmed, and 
thall have and enjoy the fame as fully as they held them at the 
Time of the faid Judgment given, except fucL who have voluntari
ly furrendered any [uch Office, or have been removed for any jon: 
Caufe. 

jt wa~ infitteb., ~lJat bt' tl}e ~ubgme1tt itl Quo Warranto 3 Ina. lIS. 
(if le«al) notl)tug \na~ alterei)., fo~ <f~ecution \l~Sl~ ntbe~ RJley pJa
Cueb fo~tlJ; it wafS lilie a lliecoberp in a Quare impedit, mlJete~ CIto 6. 188t 

ill tUe 10artr lJa~ a flCitle to a Writ to tt)e 15itlJop ; but "till 277· 
tl)en tl)e (JtlJutclJ i~ full. 

~O\11 w1Jetl1et a 'Wobp ~oliticfi mar be llilTolbetJ oz not., 
ifS a ~ueftion of great ([:onfcQuence, an1J ueber t'et recet~ 
ben aut' jul'lictal W~termi!1atton 5 it \lla~. a -m:lJing not 
tbouglJt Oll at ~fJe l0t1TOlutt~tl of ~Otlatlerle~, anb nebet 
attempteD but ttl t~e late- lRetgu~. 

')5ut 
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lDut atnn(ttin~ fuch a 1u!)~ntent couln be Q;ibrn., it \l1a~ 
not intenDeD tlHlt tne ~ntPo~atton (boultl be tliiTolbcl.l tber£~ 
br. fo~ ~tr Robert Sawyer, ml]o \ta~ tijen .@.t;:O!tlcl? <I5cneral, 
fa iD,~it 11'a~ onI1' ttJat tlje 1iiing luigl)t tat' lji}) $anl'lS5 genUr 
on tte :jfra nclJifc~. 

. gjt 'lnar be objectftJ~ -erciJat tiJe berr ~1Tence 1.1ull Wcittg of 
a <1ro~p9~Rtion,onfift~ in Hz 'francltife~; wiJ£n tlJefe are 
((Oil: 01 feif~tl, tfJZ ([o~polation t~ iliiTolbel.l. 
~ )Oat a ([o~po~ation i~ not ftnomn bl? (neb ~illUe, n01 fa~ . 
lien ~otice of a~ fuel) bp alll? JLa1tJ~JBoolt o~ autlJO~ of ~te:: 
nit. 

Palm. 501. ]11 Heyward ani) FuJcber'~ 4rafe °tifS faiil, ~fJat a ~ame 
antJ ~o\lJer rna lit~ a ([o~po~ation~ ani) tlJiz map be eitl)ef 
bp l1)iercri~~tiotl~ 10atrnt., o~ actr: of warUaluent. 
~ome [[ltitr-r~., ann tlJofe of no mean account in tlJe 

llan", afhrm., '([bat ttJo' tbe itling luar create a ([o~po~ati~ 
Otl~ ret be cannot lJiftolbe it., neitlJer can tlJel? bitrolbe tlJem~ 
relbe~ bp anr boluntarr ~urrenber; but if anr of tl)e 
~embet~ oiferilt agatntt tlJe ~libilege~ grantelJ to tlJcm., 
a Quo Warranto mal' be blougbt againff (uciJ SlDffeni)er~ on~ 
Ip., anll not a«ainft tue )Son1' 10oltttcIt. 

([bep furtl}er affirm,~ 'fttlJat notbing can be (etfei) intD tlle 
Jlinllo~ ~antJ., but (ucb 1l.llJtcl) wa~ part of tlJe ancient 
~nl)etitance of tbe ~rotun., anb tlJen it i)1 imm~biatelr 
e~tintt ;., o~ elfe {ucb ~lJing~ wlJiclJ babe an <Je~itlebce anll 
tnar be reffoJeti., 8fS jfatrfS., gearltet)1., &c. 

~lJat mott of t!Je auttJolitie)1 tnlJiclJ f~m to warrant a 
contra-rr flDpinion., lJapprn to lJe in tlJe latter 10sft of tbt 
laeign of H. 3· ann between tfJat 'QCtlne ann tlJe meign of 
R. 2. wlJiciJ were tumultuoufS ~imefS., ani) moil of tlJe <ro~~ 
po:ation~ 'Were tben feifeil; but tl)cn alfo tl)e lUng toofl 
mo~e o~ lef~ of tlJe dl)ob,ernment a)1 tlJe ~artl? ofienneb .. 

Ryley 277. ~f tlJc 1fauIt tna~ tn the ~ar,01., tl)en i}e fetfell tlJe 
~al?o~altp anll put tn a Cufios, \tIlJidJ \na~ in o:tJrr to v~e~ 
fetbe tlJe ([o:po~atton., ani) tlJe mritf$ 0' lriclfitutiou \Ucfe 
al\l1ar~ a"o~i)tn« to tlJe ~eiiure. 

'~i~ true., tl)c 1utJg:ments in Quo Warranto's afe bas: 
riou~., a~ roten tlJe :jfranci)iCes were totallp uCurpeD., 
tlJen tbe 1 utlgntent i~ quod extinguantur; but tuben tlJel? 
arr abut'ei), 'ti)1 quod capiantur; 'tlllJiclJ tmpo~tfS a futufe 
tltimc., ani) tbcrefo~e tlJat tlJe :JffancbiCe~ {labe nill a 15e~ 
in~; ann tbifS ifS the lUi)q1nettt in tiJi)1 berr <tafe! 25m 
it feem~ to be contranittoZl? in tt~ felf., fo~ tbe rira 108rt of 
it i~, Quod libertat. & priviJegia, &c. capiantur & feifantur in ma
nus Regis: antJ tlJe latter ~art of it t)l, Quod capiantur ad 

2. fatisfaciend. 
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fatisfaciend. Domino Regi de fine fuo pro ufurpatione libertaf; 
&c. 

t1tben a~ to tbz act of :2 Gulielmi, it fet~ fO~tlJ3 '~fJat tlJt~ 
1ungment \l1a~ illegal anti arbitratl!., 1lliJiclJ i}l a~ mud} afS 
to fap tlJat it !Jab not tiJe 1fo~m of lLam ; aull tberefole 'tt~ 
bali); if fo., tIJe ([G~po~atioll \1HH! ftill in being. 

~('itl)cr can it be objectcll, '{[bat tlJe 10adiament ma~ of 
g)pinir:t1 tl)at tlJC :ffran(;lJife~ were gone bp tl)at jjubgment: 
fo~ tlJo' tlje get tafHZ~ ~otice tl)at it \\loulll tenll ner)! mud} 
to ttJe ~eace of tlJe Iaingllolu to retlo~e tiJe S1@aro:, ftom~ 
luonaltp., anb ~itiien~, &c, to tl)eir anctent JL,ibertief$ from 
ml)tciJ tl;Jep ban been iltPlibeil; l'et it llotil net foUow from 
tlJrncc, tbat tbcr mete llep~ibeil br tlJi~ 1ungment; fo~ it 
·migbt be bp jfo~ce o~ aur otlJer ~ean~ : 

~al'., 'tt~ fo fat front tmpo~ttn~ tl}at tlJe ~o:po~ation 
1na~ bilTolbei'J, tbat it fuppofetlJ it to babe <f~ttlence; {OJ it 
enact~, '{[bat aU ~ffi,er~ 1tIf)o lJall tiglJtfuUr anr ~ffice at 
tlJe '([ime of tlJe ~utJg;ment, Iball be confirmeb; wlJidJ tm~ 
plie~, ~lJat tlJe l5Oill' ~olttttfi ball tben a 15etng, otlJer~ 
mire tlJofe mo:n~ are of no ~igntftcatton. 

~erjeant Pemberton argu~b fo~ a perempto~p Mandamus, Econ:rA~ 
ani) tuat br tlJe ~ui)gment tn tlJe Quo Warranto tlJe (JtoJPO~ 
ration \l.la~ lJiffolbetJ; fQ~ otljcrmife tf)e Ji,tberties anll fratl~ 
'lJire~ mull remain" tlIl)idJ coulll not be, becaufe Capian-
tur & feifantur in manus Regis. 

gub tlJi~ appear£) mo~e platn from tl)e ber1' ~ature of a 
<1Co~poJattotl, wi)tcu t~ an artifidal )Bollt' conftttutetJ of fe~ 
beral ~ember~ like a naturalll30tJr ~ 'ti~ untteb bp it~ 
:Jfran'lJtfe~'I aUi) • ti55 caUei) a ~rat1cbire h1' tlJe berr J1£tter~ 
10 atent~ of 1nco~po~ation; fo~ aU (Jto~po:ation~ mere mane 
bl' 'JL,ctter~ 10atent~ 0: QLtt~ of ~arliatn'ent, too' in .fome 
~lace~ tber p~efcribe to tlJem, 1tIlJtd] ttl it felf impIie)1 a 
fo~mcr <15:ant. . 
~f tlJen tbi~ )Bollr ~oliticfi i~ a franclJtCe, 0:' if tlJe eC~ 

Ccnttal10art tlJercof i~ mabc np~ anb conatl~ tn francl)t:; 
reg., tlJen it fcem~ plain, tl.Jat tn aU ~on,etTion~ anb <3~ant~ 
of tral1cllife~ tlJere i~ a tacit ~onllttion implieil in tiJoCe 
(/f)tant~.. tiJat tlJc ~erfon~ to mlJonl tber are mane OlaU nfe 
tbem julUl'; anb· 'ti~ fucb ~onnttion, tlll)iclJ if b~oJietl, 
wiD beterminc tl)e berl' <I5:ant it felf. 
~bt~ i~ on~ mar bp \1.ll)iclJ a ~o~po~ation ma1' be nearor:: 2lnll. 222: 

ell: ~ liltctnife fo~ ~ifufet anb abufcr, tbe \l.llJole fran:: 20 Ed. 4· s· 
clJife~ are f()~feitell fo: cbrt. 
, ;teom tiJe ploper 1Remeill' fo~ tlJe lliing to take abbantage of 

rucb a (ltonl'tttion btoli~n i~ br a Quo Warranto, wlJic{J i~ cal:: 
lei) The King"s Writ of Right, tn tugiclj tlJe fuppofen abufe of 

frau, 
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jftanelJif£~ i}:5 e,:aminetJ, anb eitf}er tiJe Weferthant i% a,~ 
quittCil o~ tl)c jfratlclJife~ Capianrur, hli)lCU if> tlJe finalluo!J:: 
luent. 

2 Inil. 282, "m:iSl true, tfJett ate two ~o~ts of 91 ullgmCttt~ upon tlJc 
283. ~~o,eelling£) on ti)i~ Writ; fo: if tlJe lVartr malic Wefault 

at tbe meturu of tlJe Venire facias, tiJetl tlje 9lungtttcnt tz, 
Qood capiantur nomine diftricHonis, 1ulJtcb if5 bUt a te1ttpo~a~ 
rl' 9lubgment tilllJe apucar; ano 'tt~ replebifable; but if 
tfJe meplebin i~ not b:ouglJt lltttin g tlJat ([crm in mIJiclJ tbe 

Co. Entr. 
527. 
1'5 Ed. 4· 7· 
Yc\. 190. 

Venire fac' if5 returnable .. tlJe 1fratt'iJifc~ ate (OJ ebct ioft. 
:l5ut, if be appear ani) malted) out no ttitlc, tllen tIJe 

~Ubglnent i~, Quod Iihertates, &c. capiantur in manus Regis, 
&c. ~O tl)at immelliatel~ upon eutring of tlJe ]Ungluent 
tl1e ~artr if5 ouftell, anll no mo~e lL-ibertp remain~ ini}iut, 
tl)c 1francl)ifef5 being aU iletermineb. ~ 

.as fo~ tiJe [[l0~1l Capiantur tn tue 1ungment, it, cannot 
lie faill tlJat it tmplief5 an~ future ~ime \lJljen tljcp mar be 
taflctl~ &c. fo~ it antount~ itl le~al ([antiruetion: to Capiun-

9 Rep. 98. a. tur; fo in an amoveas manum, 'ti~ Quod manus Domini Regis 
amoveantur, bccaufe wl)£n tlJe jfatfeitute i~ fDUnn tlJe ll)ar~ 
tp iZ itUluelliatelr out, ani) tlJz liling i~ ttcn in 10otrctrtotl, 
anl! fo toc JLatu l)a~ been: taficll ill fuciJ ([afc~. 

Rail. Entr; '@:l)crcfo~e in a Quo Warranto bzoug1Jt agsinft tlJe ~cfen~ 
'540 • bant fo~ ctanning of a Court- Leet, tbe 1ungluent \na~ .. 

'QrtJat it (bou{n be feifel) fo~ g'@ifufer, ani) po[h:a t!Je Defend» 
pet' rehabere per finem & ei concedirur: .00\'0 if it ban not bren 
taken into tlje =$tng'~ $ani)~., 11JlJat nceil tuaf5 't!)ere of tbe 
[[to~ll~ rehabere, & ei conceditur, a~ in tlJe <fnttl! of tl)at 
~Ui)gment. 

Co. Entr. ~ome jiubgmcntfj in tlJif5 ~:oceebin~ are entreb mo~e 
539· b. '560• at lat~e, tl1at tlJe lLibetticf5, jftandJife~, anb ~:ibilcge~ 

in manus Domin::e E,egina! feifantur, anll that tljer reluain in 
bet ~anll~, &c. Et quod amodo ea!dem Iibertates Franchefix & 
privilegia extinguantur & amoveantur, anb tlJat tl.Je £IDffeni)et~ 
Capiantur to fati~fl' tlJe ~Uetn., De redemptione fua pro ufu 
& ufurpatione fuis fuper dittam Dominam Reginam de libertati
hus, &c. 

! sEd. 4· 7· 1[$ut bp tlJe [[to~ll~ Capiantur in manus Regis, hllJidJ t~ tlJe 
ufual1fo~m of tiJe eutring of tije tbo~t ~uilgntent giben in 
{ueiJ ([afc$, aU tlJe ~ranclJi'ef5 ate gone., anll tl)at fo tlJe 
)lam bas been conftantlr, tanen to be. . 

SlOne of tlJe ~ueni onf5 put in ~tt George Reynel I'~ <Ira fe 1Uaf5 
[[~lJetlJet upon tbe1fo~feitureof ttJz~fftcz of the Marllialfea,tl.Je 
llun~couli) fet2l~ it tuitlJout a Scire fact uta b~ougl}t! ann tl)e 
)Lb. ~1Ja:ll,eUo~ i)abing af5ftetJ tqe :]JUugc~ wIJo a.tritlen !JtlUy 
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I)otu a ~£iiure ntigbt be maile: ~1' JLo~li Coke ant'r.erd), 
t!bat bp au 1nquiation anll gwartJ of ~ei!ute, tue Uiing 
i£S tn l0olIetriou, witbout anl' Dtuer Writ OJ ~ommt[ion fo~ 
tlJat ~urpore; 1tllJiclJ lbew£S, Qrgat bp ttJe mo~lJ Capiatur 
tbere t~ a final ~ullgment, anll tl)e francbife~ are nitrol, 
bell. 

~lJere are but tlJ~ee ctafe~ \t1lJidJ can be citell out of aU 
tbe 1Latu~16oofi£S to p~obe, ~lJat tijere ouglJt to be a Scire fae. 
befo~e tiJe llting CilU malie a ~et!ure; anll tlJefe are, 

6 Edw. 2. Membrane 2. 

:2 loft. 57'. 
Ryley placita Parliament. 168, 169. 

~mlJiclJ ([afe£S are not to tlJi£s ~urpofe; fo~ 'ti£s true, a:~ tUll 2 Inft. S72; 
JL,o~i) Coke bath obferbell upon tlJe ~tatute of Articuli Cuper 
Charras, ~lJat if an Oufrer Ie maine be b~ouglJt, ani) aftcr~ 
hlarlJ~ a p~ecellcnt lRecolll i~ founb to maintain tUe iliing'~ 
fttttle, I)e cannot refetie witlJout a Scire fac. atlJe llieafon if.)., 
becanfe be wa£S out of ~otretrto1t, aull bl' tlJe ~ffice fo 
founll, lJt£s ~itle acctnell befo~e tlJe l1tberl' ; but tubere a; 
g]ullgment t£s final (a£S in tlJi~ ~are) tlJe 1fratl'lJtfe~ are 
tlJen attua:Ul? tn tlJe 10o[elTiou of tlJe ltiing., anll t!Je <lto~.:: 
po~atton t~ llitrolbell ; fo~ tue lLibertie£s tuiJiciJ untteb tlJe 16o~ 
ill' 1001tticft are tallen amal?, anll tlJen 'tt~ but a~ one angle 
~erfon., notlJillg being left to btttingnttb tlJent br tlJe 
~ame of g@al'o~, alliermell, &c. anll tlJerefo~e tlJere tleebfS 
no Scire fae. in fueb <tafe~. 

~lJat tiJe <Iro~po~ation \l1a~ b,itrolbell appear~ l?et mo~e 
fuUl' bl' t!Je act of 2 Willielmi, mentioneb befo~e; fo: tlJere:: 
bt' tlJe glullgment i~ lledarell to be illegal, anll tn t!Je ~~e~ 
amble, 'tt~ faill~ ~lJat it wouill tenll berl? lUUCl:) to tlJe 
10eace of tlJe lttngi)om to refto~e t!Je Sl@al'o~ anb <lttti!en~~ 
Bee. to tlJeir ancient l1tbertie£s, of wiJicl] tlJet? i)ail been i)e~ 
p~i1lell: ~0\1) ~ti~ a bert' fo~eign <Ironftructtou to fap., ~!Jat 
tl)el? migl)t be i)ep~ibell bl? fo~ce, aull not bl? tbat j!Ullg
mellt., \tllJell'tt~ plain tlJat it wa~ tlJe gDptnion of tlJat 10ar~ 
ltamellt, tUat tlJe1? mere llep~tbeb of tlJetr l1ibertie~ b~ 
tlJat t]jubgment., fo~ otlJerblife tlJofe mo~n~ are boil:,~ 

9Jftl)erefo,!e b1? tlJt~ jJullgment tlJe <lto~po:attott U'Hl~,bitroI:: 
bell, tben ~ir James Smith \na~ no allJerman at tlJe ~lme of' 
tlJe lualting tl)e art of :2 yv. & M. c. 8. anb lJabiug 110 ~ffice 

I at 
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at tlJat ~tme., i~ not tlJerefo~e obltgeb vto take tbz ~atlJ~; 
ant! tl)o' I)e lJa~ not tafien tiJern., 17et ije ougf)t to be relloi 
rell. 

Curia. a ~o~po~ation map be bttrolbe1J: :fo~ 'tif) createti 
upon a '<trutl, anb t( tl}at be b~olien., ·ti~ fo~feiten; but a 
1ubgment of ~eiiure cannot be p~oper in ruclJ a. ~afe, fo~ 
if it be biffolbeb, to b.ll}at 1&urpore lboulll It be !eafeb -: . 

{[l1erefo~e b}! tlJtts gJubgment in tlJe Quo Warranto tbe <1tot~ 
po~ation \tla£S not bitrolben; fo~ it lloel) neitf)ef e;rtinguifb 
o~ biffolbe tue 150bp 10olittcIt. 

[[llJere~eber anp ~Ullgment i~ giben fo~ tlJe l1\ing fOl a Li
berty which is ufurped, ·ti~ Quod extinguatur; anb tl}at tbe 
10erfon wf)o ufurpeb fucfJ a 19#1lilege., libertat, &c. nullatenus 
intromittat, &c. miJtclJ ifj tl)e ~ui.lginent of Ouner; bu~ tiJe 
Quo Warranto muft be b~ougtt againft particular ~~rfon.s'. 

2 ero. 160. I :lOut \\llJere "tifj fo~ a; L;?erty claimed br a C?rporat~on, tlJ~re 
J c; Ed. 4 7 It lUUa be b10uglJt agatntJ: tlJe 15obr~10ohttcfi~ In \tliJ~clJ 
3 Rep. Waf: <lJ:afe tl)ere luav be a ~eiiure of tlJe l1ibertie~., wlJicl)' illtU 
ler's Cafe. not warrant eitlJer tlJe ~eiiure o~ tJitrolbing of tlJe ~o~po~ 

ration it felf. 
-m:l)erefo~e tl)e ~o:polation being not 1litrolbeb, ~tr Jame~ 

Smith Ula~ aiR 8n-altJerman, ann ou~l)t to talie tlJe ~atfJ~ 
befo~e tl}e ura Wal! of Augufr; anb fa jJubgment \Ua~ giben 
in HiIlaty ~erm following, ~fJat no perempto~r Mandamus 
ou~l)t to !lo. 

1utltce Dolben boubteb UPOn: tlJe matn 10otnt, fo~ it frem~ 
eb to iJim., ~lJat if tlje llAbzrtiets of tlJe <lCitr mere frif2i)., 
tben ~tr James Smitb \na~ no altJerman., Bic. anti tlJ-at tl)c 
10arltament of 2 WilIielmi bin affirm tlJe ~ubg:ment to be 
of fo:ce, fo~ tlJer bin not bcclare it to be boib ab initio, but 
illegal. . 

Jefferies 1;CrJUI J oho Legendra .. 

2 Salk. 443: A ~ action on tf)e ([are UUlfj b~ougbt bp tiJe ~laintiff 
3 Levinz. upon a Policy of Affurance of <l!)oobfj Croin London to 
320• Naples upon tlJe ~lJtp caUeb tue Olive .. Branch; tue 9ilbenture 

-.l Show. 320
• 1lla~ to begin ~t tbe ~trtte of labtng of tlJe ;E>iJip at London, 
anb {eben <If)tnnea~ \tla~ t!Je prremium fo~ eberl' JOO 1. infu:; 
reb" ~atl ger~ of tlJe ~eats onl}? e~cepten • 

.at tlJe bottom of tlJi~ 100Ucr., tlJefe me~bfj were Cubreri:; 
beb, upon \lllJicfJ tlJe ~ueftton nib now afire, viz. 

Warranted to depart with Convoy. 
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~lJe ~laintiff ttt .lJi~ 10eaaration iliil abet, firiJat tlJe 
~l)tP lltl.l ilepart tttttlj ([otlbol', tunt 'rue \tla~ tafien bp tlJt 
French., tuat tlJe Wefenbant'uab ~ott,e of 'it, but Zlin not 
pap tl)e ~onel!, &~. .,' . ' 

dtP~tl ~on; affumpfit pleabeil, tbe 1urr founD a: tprci~~ 
d1£ftltct to tlju5 10urpofe, viz. ' " 

(!1bep finn tl)e Polic¥. of g[uranCt, antJ tl)at tlJe ~efen~ 
bant fubfcriben; tiJ:fJat tue ~l)ip beparten out t!Je lIiiber 
Thames uribCt tile (It:onbol! of a ~an of mar; tlJat ahout 
tlJe 16e of Wigbt {be 'rna£) feparatCl) from tiJe <lron~ot' bt, 
bail [[leatiJer, anil put in at Torbay, attn wa% tlJcre netaitl:: 
ell bp contrarr [[tinn~; tlJat tlJe ~aaCt of tlJe ~fJtp e~:; 
petting to mret tlJe ~onbol! ilcparteil out of tUe ~arbbur, 
but couln not meet lJer, being lJinil:eil br ~trer~ of mea:: 
tlJet; tl)at tlJe ~lJip \tIs£S tafiett- br tlJe French, ann' to Itlif;l 
&c. ' , , ' ' " , 

~f)e ~ueftiotl wa~., mt;at tlJe true ~canittg of tl}ore 
mo~n~ are, viz. Warranted to depart with Convoy?' , ' 

~Ut ~ou~rel f~~ tte 101aintt~ \t1~1tlb ~a~e it, ftlJat no E?C parte 
mOle \tla~ lntenllell tfJan a ~et1arture llntb (Jtonbo1! at tlJe quer'. ' 
uta f£tttng but "of tlJe 1!iiber; trilJicb being 'p~obioen br 
tbe 9lnfuret~, nnb fo'founn bp tiJe dtetilict~ tyel? lJan fulftl;; 
lell tljeir [[ta'rrantr, ann fo ougbt to tecober. ' , ' , , 

flCl)at mlJat mas after\llarn~ none bp tl)e ~after of tlJe 
~lJip in com,itJg" out of t!Je l1)arbour~ ottglJt not to p~eju~ 
nice tbe 10laitltjff; fo~ tlJe ~atler i~ in ~ature of a com:: 
mOlt ~arrter 'to conber C500n~ from one 1&att to anoti)er ; 
but a~ ~ti~ €ountJ br tlJc 91urp~lJe nib not mi~belJabe IJtm~ 
fel!., tQ: be came' fOltb to mret 'lJt~ ([onb'Or., arib 'bin en~ 
beabour tt~ but \l.la~ IJtnll:en bv tlJe [[teatlJtf. ,1' \ , .. 

~lJere mO~ns5 impIp a mutual Covenant, ann tlJe ratlJer be:: 
caufe tiler come tn tbr <!rondunon of tl)e Policy) but anmttf 
ting it to be a Conditioq Precedenf, tfJe 10laintt~ fJatJ;J per:; 
fO'uneil aU be ou~lJt to no, fO~ ftl~ e:rp~ear fount. tlJat tlJe 
~bip bin ilepatt bJitt <ltonbo1? .,. ,',', ' 
~uppore tlJ~ ~~~n~ ~an l1een, V¥~rra~te4 tq ~~Rar~ \Y~~h 

QJnvoy, ann r~ t~ '~onttnue to tlJe <fuil of ,tfJe <l101!ag~; 
(Wan'g£t~ of' tf}e ~e~~ onlr ercepteb) If tlJe ~lJtP 
fhouln iJapven to be' tafi~n' b1! tlJ,e <fnemr, tl)at t~ a; 
Wan~er at' ~ea; 0: if tiJe ~onbOr leabe ller, being com~ 
'Utftllbe1) attotlJer mar br tije lll.in~; 0: if (be i~ a[aultell an~ 
aniU not uglJtp tl)e ~nfurer~ Iball fofe not)Jing tn ettl)er of 
'. , . ' , , I'·" there; 

• ~ , y 
, ,'i 1, ,<' ., 
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tlJete ~afe~:, ~ije ~eaning of tlJefe mo~iJ~ ate., qrl)at aU 
necelIatl? <!are '(bail te talttn to p~e'etbe tUe ~lJip., mbi'b 
hla~ bone bl? t1Je ~laiutttf., tlJerefo~e IJ~ ougl}t to rc,ober. 

Econtr~. 15'r tlJefe [[lo:b~, tbe ~lJip (JugfJt to go aU tfJe 
mal? untlJ cltonbor, anti. not oull? out of tljt ~outiJ of tlJe 
miber \llI;Jere tlJerei~ no Wanger., fo~ tiJat ~ouli) neber be 
tlJc ~eanin~ 0: 1nteution of tbe 10artte~, anti tgat (be 
OJQulil be left at ~ea m{Jeve tlJere ifJ 10angc1:. 

~o\l) a Policy of g,[urance t~ but a ~arQI~~ontract, ~Ull 
mutl: be contlrueil accollltng to tlJe ~ino~ of tlJe ~attte~, 
anb not acco~bing to tlJe ariet ~enfe of tur mrto~n~. 
g~ if a ~an cobenant£S to malte fucb a Morage,anil to bear 

Styl. Ip. aU JLo1Te~ (excepting Perils at Sea) anil tlJe ~bip \tHIZ talirn in 
t1Je m:orage per quofdam ignotos homines & ~e1licorO$, fuel) ta:a 
liing bl? ~irateg \11a~ lidn to be Jl)eril~ of tbe ~ea. 

[[llJen a ~erfon i):$ obligeil to fecure a 'Ql:l)ing unber tuefJ 
ierm):$ anil ~ircumtlance~., tlJe ~anner of tl}e l&Jomife 
mutt be obferbeil anb purCUcb! a~~ if 1 ptomife to pap 5 I. 
to anotlJer, fenbing I}i~ ~erbant to .me fucl} a War; if be 
botlJ not Jeall l)i~ ~e~bant, tlJe ®bligatton ceaCe~ on mI! 
~art. 

I Roll. Abr. ~o if a ~~Bmi!e be tuabe to beliber d5oon~ in London, anti 
450.placit9· fo~ tl}at ~urpoCe tber are put in a 15oat, b.liJttb ($5 aCter:: 

tllaril~ tl:o\tlneb., notwitbtlaniling toe ~artp ufen lJ{~ <fn~ 
beabonr., tbat man not biCclJarge lJim, becattfe lJe bab:n~ 
untJertalien to bo tlje firl}ing on f)i~ 10art, lJe ougl;Jt to pet:; 
fO~ln it. 

'~i~ founil br tbe ~u~p tfJat t~e i1l9after of tbt ~bip bepart .. 
en out of tlJe ~arbour., e~pecting to meet tbe Q!onbJp., ll1lJidJ 
tuull be to fail wittJ ber.,anil p~otett bet tlJe fea of tije [tol?age, 
o~ otlJetbJife a Qtonbop \1.1tn fignifr betp little o~ notlJing. . 
~ere \Ua):$ a ~eberante bp bail [[1catlJer! ~0\tJ tlJe ~I)ip 

mtgbt !Jabe come up to tbe ~onbop, o~ tbat to tlJe ~lJtp ; 
but lbe iltil not air out of Torbay tIll tlJe ~bip wa£s talietl~ 
tlJerefo~etiJe ~ufurer£s being to p~obine a ~onbop, bere is a 
15~eacb of tbe agreement on tbeir ~ine., \uhlCi; \DiU lJinbe~ 
tbetn CraIn b]inging tlJi~ attion., efpetiaUp uucc it i~ an cn~ 
ttre agreement, anil no p~e,el:Jent <ltonllition. 

Curia.j\f tlJe 1nfureb ljabe aeteb conttarr to tlJe a~rrem,ent, 
tl)e ~olicl' fail~ a£S muclJ a~ if tuere bail been a JF)ebtatiotl. 

~iJe mttOlb Depart ir5 onlp terminus a quo; if tile ~lJtp 
bail neparteil from London, ani) came baclt again bp 1frauil, 
til at bail been no J0epatture tllttbtn tiJe ~ntentton of tlJi~ 
agreement. 

<1 ~ttt 
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15ut upon tlJi~ JE>eparture (a~ 'ti~ founn) tte dlOfa~c \11a~ 
begun tDitiJ ~onbol!! ttlJcr \uete aJtt~\lHlrlJ~ feraratelJ vr 
~tref~ of meatlJet\ anll botlJ entteabOuten to fabc tijcnt:; 
telbe~, anb aftctuHltbg to finll out cacu otlJer; anil tijne be~ 
iug no :jfraub founb tn tlje ~aft£r~ jJUl'Jgment \na~ gibe» 
fo~ tlJe 101aintift\ tlJo'it migbt babe been otbetmifc!) if tiJc 
([Onbor bab run front tlJe ~lJip, anb br tlJat g@eatl~ me ban. 
been: tafil~n:.' 

I.te~ f5 Regina 'Vcifus Anonymus. 

T ~ (f ~efenbant fome 1!?ear~ finee IIiUeb one J. S. anb tIeb. 
- fo~ tlje fame; be appearell no\tl~ anb \))a~ triell tiJe 
laa ~lrtief$ in H. ani) founb guiitp of SJ@urber, anil being 
b~ouglJt to tbe lBar, l)e pieai)en lJi~ 10arilotl. 
~n WlJief) ~arbon tlJe (llerllict hla~ infertel)~ tlJen tlJe 

mrit of aUohlance hla~ reab,' (hll)icb' i~ tjJe Warrant rc:: 
matntna in ~ourt fo~ tlJe 1ungc~ to allow tfJe ~ati)on) re:: 

~ citing tlJe ~arboll anb ~uretie~ founb, atCO~btng to tlJe 
~tatute of 19 Ed. 3. cap. 2. 

anb now feberal ltteafonf$ mere offeretJ bl! (ltounfel 
againtl tl)e aUo\l)ance at tlJe 10arbon ! :jfo: a~ tl)e l1am nom 
ftanb~" be faill (\\ltt1J fome 'eat) ~iJat it \lla~ Cafus prim<e 
impreffioni~. . 

gjt appear~ bl' tbe bert' ~ati)on, ttlJat upon ~ot guiltr 
llleaneb, tlJe grurl' babe fou,nil tlJe Wefenbant <l3uilt1' of 
~urller, tlJrn: ,ome~ tUe 10arilon, ani) aftet tlJe lIietital of 
t!Je ®ffence; ~ti~ Sciatis, &c. quod 110S pietate mo~i pardonavi-
~us rnurdrull1, &c. . 

61 
-., . 

~O\D tlJe lliing~ of England lJabe bren al\lla1'~ '0 fat ft:om 3 'n~. 23)~ 
parooning of ~urber bl! e~p~£f~ ~ame~ tlJat fo~merLl! t!JCl! 
bib not fo muclJ a~ parbOn Homicide, but in bert' foft anb 
gentle [[lo~n~, a~, Sectam pacis noftrx qu~ ad nos pertinet d~ 
homicidiis. ,. . 

gjn tlJC lIiegitlet tlJere are :jfo~m~ of alritf$ of aUo\nauce, 
1tJl)ere t!Je latng ertenb_lJi~ ~er'1' to ~urberer~ per infortu
nium,but no fuciJ [[trit of aUOl1rl?"te fo~ ~urlJer; fo~ 'ti~ a 
([time fo~ wlJtclJ no£@ertl? tb6ulb be IDeweil; anb tlJt~ appear~ 
bl! tl}e QI:o~onation !'lOatb .. ~art of infJidJ t~~ ~nat tl)e itting 
intH IDew SI@ercv \l1lJ~re it ouallt to be; wlJicl} implte)1, tlJat 
tn fome <ltafe~ Sl@ertr ouglJt not to be fbe\Dn. ' 

anb if in aut' ~afe~ tiJ£n certainlr in tui~, fot bere if$ 
notlJing parbOnei)~ but muat appear~ to be ex malitia pr~c~ .. 
gitata, \tJlJicb crie~ fD~ 1uni,e~ anb not fo~ g@ercr. 

(!he ancient )l.,a\tl~ were fo teniler of 10arl1on~~ eben fo: 
Homicide, 1l1lJt'lJ i!S au ~ ffenc:e Qf far l~r~ <3utlt, tlJat tlJe " " -, ( '-'. ~t~: 

,~..:.. -.I ~ jl ~ 
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2 E. 3· C3J?2. ~tatute of Ed. 3· \uag 11t&b{: to p~obtbit fucb ([barter~ but 
\tlijcre tt}f ltitng mi~bt grant tunu b~ lJi~ ®atij ; tlJat i~~ 
1l1iJcrc a ~~n ~a~ Inlien per infortunium, c~ ttl lJi~ Omal ~Cs 
fencc. . 

4 E. 3. cap. ~tlJO ~~atf$ aftCt\tlati:J% itl tlje f~urtlJ l1?eat of Ed. ~. eno~ 
13· ~taundf. tter )L.a \lJ ma~ lunDe, taftin!& Jaottcc tlJat ~atllon.s bail bren 
~~~~~ ~or- granten contrarr- to tlJe fotmer act, ann t.ber-cur i~ i~ tJetta, 
101 a. ~ reb, ~lJat no S!@an man be pariloncb but ttl ~atltamlZnt. 
. " . Qnn becaufe lliing~ lJail been l1tcetbeil br CDlre ~uggetlt~ 

f)tt~, anll ball tbereupou ntipcnfell \Did) tl)efe ~tatute~ tl1itlJ 
a QIlaufe of Non obftante infertell in tlJe ~arllon~ ; tberefo:e 
tl)e ~tatute of 27 Ed. 3· iDa£) mane .. miJtcl) p:obtnes, ~~at 
in tlJe 10arnon fball be contain'i) tbe ~ame£) of tbofe ~er" 
fen~ at hlbefe ~u~geftion~ it \na~ obtainen, mljiclJ if 
founil faUe, tlJe ~arnon i!S not to be aUotuel'l. 

after\tlarll~ upon tlJe griebou~ <tom plaint of tlJt OJ OUt" 
13 R. ~~ luon~ of England aga·infi; fucb ~arllon~ tl}e ~tatute of ~. 20 

cap. I! 1lla£S mane., br wbtclJ 'ti~ erp~etlr enacteil, ~lJat aU ~ar~ 
ilOll~ fo~ Murder (ball be lJifaUoweil • 

. ~ut br tlJe 1niqnitr of later Qtime~., Non pbftante's babe 
been tifeiJ t(; ilifpenfe mttb tlJefe ~tatutess mijicu mr ll.,o~il 
Coke caU% e~,eUent l1a\U~ fo~ tlJe 1liealm., but br tbiss ~ean~ 
tlJe~ ale'lliane lneffectual, tlJo· grouu'Ocil upon flJe )l,.,am of 
([;01) • 

3 InG! 236. '~i~ obferbcb br tlJ~t jJubge. '0:fJat bpfo~e tbe malting of 
tiJat ~tatute of R. 2. a· ~atilOn of ::tfelonie~ maulil tltfcl}argc 
not onlp q[rcafon, but ~urner lifte\tlife; tlJerefo;c it IDa£) 
cllarteb bp tlJat lLa\u., i:lJat tbe SlDffence contmittell O)aU be 
fpecifien in tbe ~arilon of ~urlJer br erPlcf$ ~anrr;; be;: 
(Clufe if it· ftJoultJ JJ~ fpecifieo a~ fuel} in tfJe ll"etter£) ~atent~, 
tbc ~arliament lltll beliebe tbe Bing \t'louillnehcrpatt:on it. 
~ut tlotbJitbftantling tbe ne\lllnbention of Nail obfbnte 

to tl)ofe ~tatute~~ tn,}? )11). Rolle in gibing lubgmettt tn Ri
cabie'~ <tafe raib, ~bat t)Jc l1itn~ couln not llifpenfe with tiJi~ 
~tatute, no tno~e -tlJan be coulil with buving ant) feUing 
of ®fiice~ contrat}? to tl)e ~tatute of Ed. 6. becauie it COtt:: 
cernetb 1utttcc., ani) \Ua~ mane fo~ tl)e g,nbancnnent tberc~ 
of, \l.iIJiclJ tl)e llitng l)atlJ p~o1nffcll to obferbe, anll tlJat fucu 
~ann£r of patllonin~ tna~ contrarp to ttc tnown ani) fct~ 
tIeil ~lartice fo~ 206 Feat~'1 anll nchef iJ~aril of bcfole 
~pencers'/5 ([afc .. \ttbfciJ \1)a~ carrtetl ltIitiJ a ilrong }~anll 
anD pro hac vice tantum. ~ 

lBar aMnit tne 1Lam ani) ~~artice to be fO fOJllterl-r.,!et nom 
bv H1C ~t8tUf·C of I Guilielmi, \t)ijicu i~ pennell br bHl}? o~e:: 
,~l&ration, tljat p~eten~£n ~otucr (8$5 'tf~ tlJ~rc ,aU~i)) of iliC:: 
. - 4- ' vcnrtn" 

., 
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prnfing \l1ttlJ JLa\n~, o~ tbe ~reeutton tliereof bp megal au~ 
tlJo~itr., i~ lleelaren iUeg;al. 

glf tl)erefo:e bl? tlJt~ -ltta\tt Non obfbnte's are taTten awap, Ra(t Entr. 
tlO laonr will afflrm tiJat tlJi~ 10t;rt:Jon: can be goot:J \tIitljout 45S, 4,)6. 
rucb ftlaufe. 

Curia. a general Non obfiante \tJitlJout 8 particular 1lt!?ct~ Sid. 33,6. 
tal Df tlJe ([rime fo~ mlJidJ tl)e 10artr t~ conb:ttrl1., i~ not g:~;eJs 
goon finee tbe mshing tbe ~tatute of R. 2. laut at tUe . 
([ommon lLSU1, botll befo~e ann finee tllat ~tatute., tl)e . 
lling mar par?)on ~utt:Jer tuitlJ a fpeetal mecital of tlJe 21 Jac. 
fait, non obfiante tbat o~ anr otber ~tatutr. cap. 27. 

~O~ fuppc.fe a 15flftati)~<ltlliln tbouln be bo~n beab., aUb tl.Je 
SJ@otber conceal~ it., ann .ti.~ sftet\l.latn~ ntfcoberrn ti)at rue 
ban fueb a <!tlJtln ; if rue cannot p~obe bl' one Utitueff$ ti)a~ 
it \tla~ bo~n nean., ·ti~ ~urtJ(~r in bet br tUe ~tatute of 
Bing James; but it monIn be a bert' f)arn ~a'e, if upon 
fuel) <ltircumftaucet,1 tlJe il\illg Qloull1 not babe a 10otl.Jer of 
psrlioning. 
~he ~tatute~ \1liJtcb lJabe been eiteil, are 01111' to lnebent 

ti)e freQuencl' of ~atbOning; tbel' no not tahe atuar tl.Je 
~tn{\'~ ~~ero~atibe, but p~efctibe certain :jfo~m~ tUat <ltlJa~ 
tct~ of ~arbon mat' not be (0 rafill? gtanten, ani) tbat bl! 
fucb ~ean~ tlJe llHng mar be app:ifeb of l]i~ ~lant~; 
~o~'befo:e tbe malting of ttJofe ~tatute~, tl)e 10attie~ ~ot 
1nQuiation~ to finn the lFatt Homicide, ann tl1errupon got 
~ar!}on~ out of tue Chancery, Ex merito In{Htix, \llttlJout 
applping tbemfelbe~ to tl]e Jai11!J; tolJtclJ \l)a~ p~ebenten in 
tlJefe ~tatute~. 
~Obl mbflt ~e,etTitl' \ua£$ tl)ete of fucb megulationfj in 

tile manner of parboiling., if at tl}e <ltommon JL,a\tl tlJe 
Jliing l)ail no ~o\ttrt to parbon £1@urt:Jet1, 

~lJe 10attton \tJa£$ aUotueb. 

Beak & af ~erfus Kent.; 

Trifl. 3 Willielmi Rot. 351. 

I Ndebitatus affumpfit b~ouglJt againft an <fJecuto~, &c. fo~ 1 Show. 2S0. 

mate~ foin. 
«:l.Je ~efenbant pleabeb feberal9Jubgmeut~) &c. aub tfJat 

lJeJ).ab not a[et~ ultra. 

~be 
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~lJe ~laintiff repltelJ particularlp to ead] gJutlJmcnt~ 
anb tlJat tlJel! tuere itept on foot br jfrautJ. 

'ttlJe j2)efenllant in lJi)1 1Hejoinller put all the Judgments to-
gether, anb faill tlJc1? were not liept on foot br frauD. 

2 era. 62'). gnil upon a WemurrCl:, ttJe ~udtion ma~, [[lbetl)er i)e 
I Roll.Abr. DJoullllJabe 1uabe feberallRejointJerfj to aU tlJe jjulJ~tn£ntfS 
802. tn parttculat\ anll not babe put tl1cm aU togetlJer, ltfie tiJe 

<!Cafe. of Warkhoufe aub Symonds, b.1l)icl) \tJa~ an Indebitatus 
aifumpfit fo: 1fee~. 

~lJe WefenlJant plealJcll rebera11ulJgment~, a~ !Jere, &c. 
ani) tlJe lSlainttff malJe tlJc ltlie lliepUcation. 

'QI:lJen tiJe ~efenilaut rejoinell anb fail)., flri)at tlJe 9JulJct~ 
meut~ \nere aU 'att~fien, anll tl)at lJe nill not beep feparalia 
judicia prxdiCl:a on foot bl' fraulJ (ann Ijan left out, nee aJi ... 
quod eorum;) anti upon a Wemurrer ~Ui'l!Jment b)a)1 giben 
fO~ tlJe ~lainttff in t!Je ~ourt of ~om1non ~I£a~, 1l.1l)tclJ 
war; affirmen upon a Writ of <frro~ b~ougtt in B. R. 

Curia. {tl)e 10lainttff neell not aber in bi~ lRepltcatiott tlJat 
eberl' ~ullglnent~ but tljat feparalia judicia pr~diaa, ate fiept 
on foot 111' :jfraull, \\'IbidJ ljab been a !Joon abetment, anlJ 
tlJen tlJi~ mejoiuber ban been ltliewife goon. 

1f tl)e ~url' ban founn but one ~ungment liept Ott jfoot 
b1' fraun, tlJcrc mua babe been a <rlerlltct fo~ tlJe ~latntiff~ 
becaufe rufftdent ~atter of tlJe 9Jtrue UJouin be tlJrn fountJ 
fo~ bim: io~ 'ti~ enouglJ if tl)e ~ubilance entitle~ tl}e 
~laintiff to an action~ anb aboilJ~ tl)e ~efenbant"£; ~Iea. 
a~ ttl tlJe <!raCe of Robfert ann Andrews: [[laile \tJa~ bloUglJt 

, era. 84. agaiwtt tlJe ~efennaut fOl cutting of ~o ~ali~; tlJe ~efen:l 
iJant ougbt to plean, QrI;Jat be bill not cut tlje 20 SlDaft~ 0: 
any of them; but if au action of ~ebt !Jab been b~ouglJt on 
a )Bonn tonlJttione~, tlJat tbe ~bl,tgo: mall not no [[latle~ 
anlJ tlJe 15~eacl) a1TlgnetJ~ tbat be btll cut 20 ®aIt~, 'ti~ fuf~ 
ficient to far tuat be btn not cut tlJe faib ~o ®alt~, modo & 
forma, &c. fOl if it be founn tlJat be cut one ~ak, 'ti$5 enouglJ 
to fo~fett tlJe ~bltgatton. 
~o in a Scire fact upon a gfungment againtl ~ertenant~. 

wl)o p!eabell. feberal ~~ea~, anll ,tbe ~laintiff rcpliCil, Quoad 
feparaha placlta, &c. mttlJout farIng, Quoad pIacitum of tbe 
on~~ an~ fo of tlJe otlJer patticularll'; fo~ tl1e i!t1IO~il~' Sepa
raha placlta roall refer to eaciJ t01ea, reddendo (ingula fingulis. 

Rex 
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Rex e5 Regina ~er:fU:f Warrington f5 al'. 

A ~ ~tlfo~tltation \l)a~ b~ottglJt againft tb~re fo~ a 1afot ~ Salk. 1<)2. 

committeb in Cheiler, one of tl)cm being tlJcn: ~lJcrtff 1 Show. 327. 

of tbe ~itv. 
'<rr:be Venire fae. 1Ua~ nircrteb to tbe otber ~lJeriff., ani) up~ 

on a ~otion it \tla~ objecteil., ~lJat it \lla~ not weU a\l.lari)~ 
eil .. fo~ it ougbt to go to tfJe <1to~on:er. 

9lt I)atb been fo trJlJere tl)e ~beriff \t1t(~ ~laintiff in: an 8H. 6. 12~ 
gctiou., aub rrturneb a Tales de circum£l:antibus, fo~ tlJc attar Br. Abr. tit., 
in tlJat ([afe \l)a~ Quatbeb, aUb ~~o,er~ 1tJa~ a1l.1arbeb to Pplroe~Js. 8 
tl)e 1Jt0~oner. aclto S ~ 

'([lJe 11ieafon trem~ to be.. becaute tlJe ~lJ2riff~ of a <!tit~ 
0: ~ountp are but one ~ffi,er., tl]o' tlJep are bttlintt 10er~ 
fon~ ; anil \tlbeu~eber aul' [[lrit i~ birectcb to tbern., it mutt 
be returneb bl? botu; fo~ 'ti~ not fufftcient tlJat one OJoultJ 14 H. 4· 34, 
mafie tbe tlieto~n 'roben tbe otlJer i~ brab., becaufe tlJere ate Br. Abr. tit. 
not tl)ofe ~lJertff~ to 1l1l)OlU tlJe [alrtt 1tJa~ nttectell. R1et,?rne 

Eeontra. ~l)ere being a ~ug~eftioll mabe upon tbe moll., 
~t)at one of tlJe ~lJeriff~ i~ a 10stt1?., tl)e Venire fae. i~ tueU' 
11 irrctell to tlJe otbrr. 

~o~onfZr~ of a (!titl? are but one 11Dfticer itl "11 a ttl, a~ mell 
a~ ~lJertff~., to etecute mtit~; but if 011e of tljem IDouln 
be clJaUengeil in London, tlJe [[trit mal! be nitettetJ to tbe 
ot~er. ' 

Curia. If one lboulb bie, tlJe c!tourt can a\tlarb no ~lO~ 
cef~ to tlJe ot~er. 

p acito 42. 

~f ~onurance of ~rea~ be granteb to be beIll befo~e twa 
15ailift~ of a ([OnlO~attou~ anll an actiotlllJoulb be b~ouglJt 
againil one of tlJem~ tl)at ~erfott againll 1l1l)om ·ti~ fa 
lnougl)t., t1)aU not babe ([onufauce of tlJi~ ~atter, fo~ t\Jat 
tl)oulll be to mafie lJim gjull~e in bi~ o\Un ([aure. 

leut if one of tIJettt lboulb be ~laitttiff in au gction, 2 H. 4· 4' 
tlje 10fea !ball not be remobeb fo~ tljat <taufe., fo~ tlJel? br~ I Rol.Abr. 
tug botlJ ~Ui.lge.£? of 1lirco~n bp [1irtu~ of a <l5~aut from tlJe 49

2
• 

llling., oue of tlJem lua~ tlJetefo~e ttl fud) <!tafe be botij 
1ullge anb ~attl?; but tlJe }0efennant mal! e~cept again! 
fucb 10~o,rellin~u~., anb tlJen tlJe ~laitttti mull nat! tiU lJt 
i ~ out of l)i~ ~ffi ce. 

K 
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era. Car. 'llCi~ cuftomarr in ancient <lto:po~atiou~ \l1ljere tlJe :ll3ai~ 
138. liff~ are 1unge~, tUst tUel' are ~fficer~ alCo a~ to' e~e,u~ 

ting of 10~o,ef~! ttgere i~ a ~afe bJl}tciJ frem~ to marrant 
tl)e ~bjection now mane, it \Ua~ an action b~ou«lJt in tl)e 
(JUtl' of Brifrol fo~ a mef'ou~; an <f~,eption ma~ taften tn 

Style 342. arretl of 1u~!J:ment.. ~lJat (one of tlJe ~lJertff~ being of 
Ittn to tlJe 101atntlff) tlJe Venire fac. \t)a~ amarbeb to tlJe 
<lto~oner~., \tllJen it ouglJt to babe bren to tlJe otber ~lJertff ; 
but tl)e <f~,eption 1Ua~ not allollJeb, a~ appeat~ bl' tlJe 
')Sooft, fo~ 1ungmeut \Ua~ «iben: tlJere fo~ tlJe ~Iainttff. 

15ut tn Eafl:er ~erm followtng ~ungment toa11 gibetl in 
tbi~ ~afe, ~lJat tlJe Venire fac. \tJa~ tlJeU amarncn to tlJe 
otber ~lJertff, ann tlJat it lJatlJ been felttterl,)? fo refolbeb in 
B. R. betmeen ~ir Peter Rich ann ~tr Thomas Player. 

Ql~ to tlJe ®bj~ction, ~lJat tber are but one ~ff( crr in 
lLam, Sti~ lllainll! otlJermife; fo~ \l:llJere one i~ dJaUengelJ, 
tue otlJer mall fupplr tlJat Wefect, anll not tlJe ([oloner; fo~ 
be t~ not tlJe ~erfon to c,:ecute t!Je 10~o,ef~ of tiJt~ ~outt, 

22H.6.) I.b. but only Ull)ere tbe v~oper ~ffi'~r if> manting, ml)ttlJ tan~ 
placito 17· not be \l.llJere tlJere l~ one ~lJertff. 

Thomas rverfus Howel. 

Trin. 3 WiIIielmi, Rot. 257. 

I Salk. 170• E mro: to rel1erfe a: ~ubgment in c!jertmeut fo~ tf]e ~lafn? 
~ tiff., upon a ~pecial [leriJitt founn at tlJe <!f)~ann ~eC:: 

fion~ at Caermarthen, 1l.llJeretn tlJe <tare tl.1a~ tlJu~ : 

Zachary Thomas beinrt feiiell in :1f~) &c. {Jan ~[ue tlnre 
~auglJter~, 

Jane, ~anlllJabing feteral <fftate~ ttl ~La"Yhorne, 
Mary, tt1 ~ (." I ~l . Eghs~ 
Sarah. y~re "e4lCra :p a,e~, VIZ. Kiffick. 

~e llebifeb Lawhorne, 11lIJidJ Ula~ t!Je betl ~art of lJi~ <f:: 
nate., to Jane anll bet ~eir~, Upon Condition, That (he at or 
before her Age of 2 I Years do Confent to marry Theophilus Tho
mas, wlJo b.la~ ~eplJehl to t!Je ~etlato~. 

fil:ben be lJcbtfell Eglis to Mary, anll Kiffick to Sarah, in 
'ttbicb [[ttll tbere toas a ~~obtfo to tbi~ <fffcct! 

Provided 
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Provided neverthelers, and my will is, That in cafe my Dallgh ... 
t~r '~ane {haH refufe to marry my Nephew '<tf;:feOpi)itu~ I"tqOtl':: ~ 
at or before fbe fbalI be of the Age of 2 ( Years, o~ in t:~t m~an: 
titne (baH martp anl! otl)er ~erfon, That the Devife to her 
and ~ar'F {hall be void . 

.anti tl)en lJe bebi£eb Lawhorne to Mary lJiS fecotlb ~auglJ~ 
ter ann !Jer ~eit~, anil Eglis to lJis einea ~8u:JlJtet Jane" . , ~,), 

anti fo to IJt~ tl)nlJ waugiJter febetaUr, upon Condition that 
they marry the Nephew, I , 

'([bcn f(JUo\ll~ tbi~ ClCfaufe! But in cafe neither 6f my raiel 
Daughters marry my faid Nephew, then al[o the Efrates given to 
them in JL.GwlJoJn, {hall be void, \Ie. 

ttlJen be nebifcn Lawhorne to fi~ ~tUaees, tlJat tlJep wttl1~ 
in ntne S1l9Dntl)~ after ijif$ ~ccca'c, (boulll ilibiile it equaUt! 
amon~ti iJt~ tlJ~ee Waugbter~, o~ in fuel) 1lt8UtlCr a~ tlJe 
faill ~ruftee~ (boult. tl)tnli fit.' 

'<tl}e ~urp founll tilat tue 'ttellato~ bieil reifeb, &c. anb 
tlJa~ Jane cutren upon Lawhorne, tUst Theophilus Thomas llielJ 
befo~e lJe \ua~ t1nelbe l)?ears olll, anb unmarriCll; '([l)at be 
bilJ not requite Jane rn ~atttage., nnb t!Jat (be nib not re~ 
(ufe to lUattp !Jim; but at tlJe age ot febenteen tlJe ma:r~ 
rteb tlJe l1etro~ of tlJe 10latntiff. , 

<apon tlJi~ metllict, 1ui.lgnu~nt bJa~ giben below fo~ tl)e 
~laintiff ani) ~erjeant Pemberton ani.lSl@~. Finch (a~ it \na~ 
fain) lJabing giben tbeir 1lDptnion~ tbat tl)e celfate of Jane' 
1lJa~ netetmineil, tiJerefo~e tlJt~ [[ttit of cetto~ 1\la~ b~ougl)t. 

flI:lJc ~uetlion ma~, mllat tfJe 'Ql:eaato~ inteni.lell bp tbi~ 
~ebtfe~ tvbetijer Jane (lJDuln lJabe tiJe <!Etff{te~ if (l;e tna~ ne~ 
bet reQuttell, o~ tefufei.l to mattp tlJe ~ePlJe\tl-: 1lD~ 1UlJet1Je~ 
f.Jet <taate \tla~ i)eterminetl if llJe bill neber martl! btm, a5$ 
rue bill not -! , 

1t bJa~ a greell, 'ttl)at bet <taate \Ua~ loft bp fltart1?in~ 
anotlJet ~er(on, ani) tlJill 11.1a~ collectell from tile biffercnt 
penning of tl)e ([oniltction~; fo~ Jane wa~ not to babe ti)e 
<ftfate if rue, refufell, &c. or if {he married any other P-erfon. 

(tfJen UifJen be tlc1nifell it to Mary tlJe feconll ~ifter~ fJe 
bib not put it upon ber lttefufal, but geueraUp upon: bet 
not marrping; fo tlJat tlJi~ ~eantng mua be" ~f tJi~ two 
~augfJter~, contrafp to lJis ~itecttou., ,mouli) not llt[~trl', 
I)tlll, tlJen tIJetr <fllate lbOU~ll go to t~e 1?oungetl ; ,a~!n if 
none of tl)em tbouH'J marrl' btm" tlJen'to beequaUl! tnllltJetJ, 
~c. 

j 
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1,e ta7J no tUOi.e lliinllttcf~ fo~ one ~auglJ,te~ t(lan foz tije 
otter! ~o tlJat it app:ar~ t1Jlou~lJout tiJe miU~ ttjat iJe 
irttertbt1l OUi)! dJe abbancement anil ~~'opagatiotl Of lJi~ 
OlDn Jmame; ani) if tijat (silell, tiJen 1be <fllate ma~ to bz 
nt1Hlleo. 

Econtra. gjf tb(~ <Jronffrurtion fbouH. bz mane of tlJe [[tiU, 
tijeu tlJe poungeft ~augbier., to ml)olu ti)e leaft ~lJare of 
tlJc <Ieftate \lla~ tntcn!.1ci)., will ijabe tlJs moa; fo~ (be will 
I)rtbt bet otnn ~art., tuijicil t:a~ ueber !titreo bp tl}£ We~ 
bifl~~ attb a t!.)irtJ of tlJe otber ~att U1illJOUt 81111 Wefault 
itt lJcr~taer ;. anll tife ~afe \l)tu be berf barn upon tiJe fe" 
conZl ~.artgbter, fo~ a,co~tJtttg to tlJi~ 1uttrpletatioll., rue 
Mutt lOfe iJer <tftate if tbe lJotlJ not ntarrr tlJe ~epiJe\ll., tgo' 
(be is neber a~ftetl., ani) uebcr tcfufelJ. 

~ettiJer \tla~ tt tbe dJief 1utent of tlJe ~e1lato~ to keep 
tte )Lanb in biz own ~amc, fo~ tljen l2.e \l)outlJ I)abe giben 
it to lJi~ ~epIJe\l) in tl)e fitll·~lace., upon \l)IJofe weatlJ tbe 
10:obifo i~ lJetermineo., aun aU tlJat come£i after t~ matle 
impoltible. , 
~i~ ~canirtg coullJ not be to reUrain lJi~ two Jeau.glJ~ 

ter~ ftom tltarrrin{t otlJer S1Wen., if tlJe ~eplJe\D OlnullJ te~ 
fnfe them; fa tlJat tnc mo~n~ UiiJiclJ foUow, If {be ~arry 
arty other, tnutt be irttenlJeb, if Cbe marrr anl;1 otlJer., fo ttJat 
tlJerebr We mane ber felf incapable to martr lJim., anlJ tlJe 
tatutt btcaufe tlJc nett <tonbition i~., ~lJat if ttJe recant) 
~auglJter 'ilot'ij not marrl? lJim, &c. tl)ell., &c. but not if 
lbe. matrietlJ anotlJer. 
~uppore tl1e ~eplJe\tllJab wardelJ tlJe feconlJ ~auglJter 

after tlJe fir1llJalJ giben lJer ~ollrent to luattp tim, tlJe 
<ftlate of tlJe tIZle1l ~i1ler fbouln not be lIetermtnelJ, be~ 
taute tlJere b3.a~ no 1f ault in lJer. 

Curia. '{!!:{uee ~ubge£i fa: affirming tlJe ]ubgment itl Tri-
nity ~erm foUomin{t. . 

au mtU~ are to be e~pounllelJ acco~tltng to tte ~ntent of 
tlJe ~ellato~ coUettelJ out of t!Je mo~lJ£i of tlJe mill. 
~Obl ,it plaiull' apJ.lear~ tlJat tlJe elZle11 OJoulb babe Law

horne, if tl)ere wa~ no ~efett in gtbtng ber ctonfcnt to mat~ 
tp tlJe ~epl}etn., wbiclJ bl? tlJe act of <l3ob \na~ after\llarZl~ 
malJe impoffible ;' aulJ tberefo~e Oje (ball not be btbefteb of 
i)et <fl'tate, being no wilful1Fault o~ triefutal in ber. 
~bu~ it will l1ann upon tbz ~~Obifo., if tbere bab bretl nQ~ 

tbinll fartf)er tltJllell ttl tlJe !miU; aull a~ to tlJe <ltlaufe \l1bicb 
fOUOU1~'1 tbat mafte£i no a tteration tn tbi~ ~are, becaufe it re:: 

( ft" 
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fer~ to tl;e fanle ~atter., aUb being in a [[lill., mall not 'be 
tontlru~n o~ taken in a larger ~£nfe., tua» thc ~lobtro it 
felf, ann tlJi~ i~ p~obell bp t1)e gutlJo~ttiez follow [n!I. 

a !lWan ijabing JLan~~.in tb~e,e ~la~ef$., ilebtfeb aU to bif5 2 Cro. 2 c; 
~on Jobn in 1F it; anll tf iJe null untt)out jJffue., then be Yelv. 20~ •• 

bebifeil lJi~ )Lani)£) in Ham to Heory ili£) ~ePlJe\U, anll llielJ. Moor 124-
John cutten allll lnane a ~fbife of tfJe l1ani)~, anb bieD 

\tHtljOllt jJtrue. 1t 'roa~ alljullgeb., ~lJat tlJif5 ll1tt% no <[oun~ 
tetmanll of tUe ritit ~ebtfe to John., quoad tl)ofe llantl11 in 
Ham, but a l1imttation br mal? of lItcmainlier to He'ory. 

§.'o \tllJere an Ql;ffatc t£) giben in a p~£cenent <[laufe bp Cro. Car. 
miH., it (baU not be altercn bl? nUl? tubfequent <[laure in 396• 
tlJe fame mill. 

l13ut ttl ;IDrell~ it \tla~ all mitt ell., ~lJat tubfeQuent ~lau:: 2 Roll. A2r. 
CCf$ \»lJicIJ are general., (ball be gobetnen bp v~ecenent ~lau~ 396.: 
fe~ ,mlJtclr are mo~e pa.rticular! a£)~ if a ~au maftetl) a 
)Leafe fo~ ~rar11, ann tijen.gibeti) a )l;ontJ mitb <IConilition~ 
'QrlJat if be Cufrer ttJe lLeffre Quictlr to clljor mitlJout anr 
~rouble from bim, o~ anp otiJet ~erron, tl)etl tlJe 1IDbli~a:: 
tton to be boill, lJere tlJc [[1 O~) Suffer rulc~ tlJe \tllJole ~enfe, 
anll tlJo' a ~ttangcr OJouln enter, tfJe :150»0 Ifj not fo~~ 
fetten. 
~o itl Webt upon a :15onll entren tnto br tlJe 15fliliff of Aleyn 10. 

an ~tintJ~ell, \tlitlJ ~onnittotlto mafte a lRttufn of AU War .. 2Saund'413~ 
rants, &c. be pleaneil ~erfo~mance., &c. ~be ~laintiff rc:o 
plien., ~lJa.t i}e betn!J ~lJeriff, 10~ocer~ ma~ llirerten to lJtnt 
to lebp 1true~, anll tbat be malic a marrant to tlJe Jgefen:: 
hant., tubiclJ lJe lltn not return! ann upon a ~emurrer tile 
lftepHcation nnlfj brill ill, becRafc lJe nill not mem tlJat tl)e 
j]ffues l.tlere to be lebien tuitiJin tlJe ~Unll~ell., &c. fo~ tljo' 
tbe' mO~llfj in tbc ~onllition are general, viz. All War-
rants; ret it Iball be intenlleil of tuel) onll? ml)iclJ are to be 
£~ccutcn witlJiu tlJe ~unn~ell. 

16ut 9jutlice Gregory \l.la~ of a contrarl' ~piniotl, viz. 
'flrbat tlJe 1ullgment below ougfJt to be rcbcrfcD., becaufe 
Jane tbe elnea ;IDaugl)ter ban not an abfolutc <fllate in lfee, 
but neterminable br tual? of l1ttuitation; fo~ tlJete tl.1a.~ no 
<tlaufe tu tlJe mtll., tlJat eitlJer of lJi~ ~au!Jbter~ fbouln . 
babe Lawhorne, but upon <[oullttion tbat tlJep marr!, tbe 
;taeviJetu., 1l.llJid;J ifj a JL,imitatiou of tIJetr <tante; anlJ to 
p~obe tlJi~~ iJc eitel) tbi~ ~are. 
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Cro. Eliz. ft}Je ~eftato~ lIebifell to lJi~ elden: Son certain )Lann~ tn: 
~it~lJ.Abro fee upon <Irounition, tl]at if be bill not par tue JJ..,egacie~ 
41 I. giben bp tlJe milt, tl]at tuen fJt~ 1!oungeft ~on (boUlla 
Moor 6440 fJabe tl)e )Lanll~., &c. 'Ql:lJi~ \lla~ alljullgeb a futute ~ebtfe 
Yaugb._27 Io to tlJe feconll ~on, anll gooi) in: ~afe of Non-payment ~f 

tfJe )1.;egacte~; ani) tuo· it \tla~ botll a~ to tlJe elden: SOD, tt 
betn« ito mOle tlJan blUat tl)e JLaw gtbe~ lJim., pet if it batJ 
been a gooll Jeebtte to !Jim, 'tt~ a )Limitation of fJf~ cfftatel; 
ani) tlJet:efo~e if be botlJ not pall tl)e lLegacie~, tl)e fecontJ 
~Otl 111i11 I)abe it. 

'! "" ~"''1 . ') , 
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Term. Santli Hill. 
Anno 3 Gulielmi & Marire Regis & 

Reginre in Banco Regis, 1691-

Pitcher ~er:fUJ Tovey. 

Mich. 3 Guilielmi, Rot. 61. 

E
'mro~ to reberfe a ~ugbment giben in tlJe Common I Salk.Sr: 

'. Pleas in an action of <ltobenant:t tulJerein tfJe 101ain~ i Show~40~ 
~ tiff nedareil, ttlJat lbe \tla~ potIetr~b of certain ~oures 

ttl ~t. Martin's Lane fo~ a certattl 'ctrerm of ~ear~, 
anll tbat (be llebtCei) tlJe faii) $oure~ to Richard Gill fo~ :2 t 
~ear~, unller a certain ment, \lJlJicb be cobenanteb to par. 

'QrlJat befo~e tl}e fealing of tl}e JLeafe, it wa~ enno~fell fo~ 
tile 10arment of 12 15ottle~ of ([anarr mine eberr !!?ear to 
CbrHHan Tovey tlJe l1etro~, &c. 

~lJat tUe JLetrre entrell, &c. anll mabe lJt~ min, anll nill 
tberebr c;onftitute Sufan Gill fole <n;~ec;utri~ tl)ereof, anll foou 
after biell + 

~fJat tfJe faill <n;~ec;utrir p~obell tlJe mtu:t anb entreb up
on tbe ~zemttre~, anll affigned tlJe ~erm to tlJe ~efennant 
Thomas Pitcher, wbo entrei) anll \lJa~ poffetreb, &c. 

~lJat be tlJe faii) Pitcher lJan not perfo~m£b tl}e ([obenant~,. 
anb atrigneb tlJe 16~eaclJ tn ~on~pal?ment of 24 Bottles of 
Sack, 1l11J{cfJ \t)(l~ bue fo~ tmo 1Pear~; anb alfo fo~ .arrear of 
ment, after tlJe atrtgnment malle to btm br tlJe fatn <!l;~e~ 
cutri~ Sufan Gill. 

€fie }gefenllantTbomas Pitcher·pleabeb~ €bat befo~e tbe faii) 
mine anll lllellt became bue, bt atrt!l'llell bt~ 9lt)teretl to James 

Mott, 
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Mott, but llib not pleail Jaotice ~iben to t!)e ~laintiff, o~ 
tl)a t rue iJa b acccpteil tlJe 1!ient. 

ann upon a ~emutrer to tlJi~ ~Ie,a, ~Ui)gment bla~ gi~ 
ten in t!je Common Pleas fo~ tlJe ~latnttff, anil a mnt of 
cetro~ \lHl~ b~oug~t in B. R. ant) tlJe common <frro~ af~ 
agneil. 

'<rlJt ~uellton~, botfJ in tl)at QtOUtt, attll in B. R. were, 

I. mlbetlJer tlje Wefenilant Pitcher ou~lJt to babe pleatlen, 
~bat be lJan gibe" tiJe ~laintt{f Tovey ~ottce -: . 

2. ]f fud) jf;}ottcc Ula~ neceffarl?, l?et hliJetber t'fJi~ action 
mouln {pe again! tlJt Jeefenllant afee~ t~t~ ~UIignment 
mane bp iJtlU to Mott, &c ? 

~iJofe wfJo arguen fo~ tbe ~latntiff itl tlJe action: \noun. 
babe tiJe ~efenbant tlill liable, nothlitl)ffantJing tlJe af~ 
fignment, witlJout lJe bail pleaneil ~otice tlJereof; becaufe 
otlJer1llife tlJe ~latntiff coulil not tell againtl \UlJom to 
b~tllg tlJe gerion, OJ \DlJere to babe lJi~ tliemcllp: fOJ if be 
rue a mJong 10erfOtt, be muff bifcontinue anb pal? ([otl~, 
anb lJe cannot b#ng it agatntl tl;)e rt~lJt one, lllitlJout ba:: 
bing ~oti,e mbo it i~. . . 

Sed 8· (tlJifl \lla~ tlJe bert' meafotl of tlJe :JJutlgment giben in 
1 . 33 • hI AI'" .('. , Kig Y anil Bulkly'~ \lI,a~e., \DlJtdJ \lla~ an action of Webt 

b~ouglJt fo~ lltent bp an Affignee of the Reverfion againil tlJe 
Affignee of a Term, mbo pleabeb, ~lJat lJe gail atrtgneil oter 
lJi11 3lnteretl, but not tl)at be I)ab gibe» anl? ~ottce of tlJe 
2UTtgntuent. 
'~i~ true, fJe \11a~ ailjuilgeil to be ffin ~entlnt, bectlufe lJe 

lJail not pleaileb fnclJ Jaotice: 15ut tlJifl tuafl contrarl? to tlJe 
g>pinion of ~uftice Twyfden; fo: in pleabing fucb atrign~ 
mentfl uOUt of tlJe l&~ecenentfl mention anl! Jaottce, &c. 
anb tlJo· tlJe 10laintiff map not ftno\11 againtt \tIlJom to b~ing 
an action of ~ebt fo~ bifl ment ~ ~et l)e lJatl) a better ann 
mOle p~oper memeilt" viz. To difirain. 

1lr:I3e Privity of Eftate i~ tran~ferreil bp tlJi~ Affignmenf, fo 
tiJat notl)ing remain~ upon tvlJttlJ Jaoticc can be a~ell., tvlJiclJ 
i~ a 15ar to tlJtfl action; anil tlJerefo~e tge ~laintiff ouglJt 
to babe talten~Jaotice atller 10eril.,fo~ \nlJen an atTignmeut 
t~ maile., 'tif$ publiclill? linollJu to tvlJom, anb tlJe 10erfon 
in l1)offetrioll i~ al\tJal?~ talten to be tfJe atrtgnre. 

I Roll Abr ~anp lnftance~ mere «tben mlJere ~ottce \lla~ not requi:: 
465.' • ute: a~, if tlJe lLetrre fo~ ~ears gibefl150nil to lJtfl )l,etro~ to ilc~ 

ltber quiet 10otfetfioll upon lliequell: at tlJe ctnn of tlJe 'Qrerm, 
I ann 
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anll befo~e t~at titue tlJe J1rffo~ atTtgnctl t}Je mcbcrfion, ret 
at tl)c ()fun of t~c f!tctm ~offc1iion mu1ll1e tJelibcrcn to tiJc 
~jIigtlcc tuitlJout «tbing Notice~ tbat 11e ifS tl)e gUigncc. 
~o t11lJcre tIJi? QttIignee of part of a '{[ernt cobenantcil to Godb 161 

rcpair~ ani) t!Je a1figno: nebtfell tlJe meberaon~ ann Dietl; 162.' • 

tbe lIDcbtfee b~ouglJt an .artion of ~obinant a«atntt tl;Je af~ 
fignce., ann it \rla~ lJeln goon 11.1itlJout gtbitl~ ~oti,e to tiJc 
Webifee of tl)e melleruon: ~ap tlJe ~leatling of ~otice i~ fo 
far ftom being necctIarl' in tlJis ,afe~ tl)at tue ~efennant 
mtgbt !Jane plcatJell Nil debet, ani) iJabe giben ttJe atIignment 
in cfbinencc., 1l.1lJicU \Ua~ llone in tlJe Common Pleas in tlJe 
([afe of Chrifiy anll Wilcox; ani) tlJo ntr 1LO~ll arlJief gJutltce Trin.30Car. 
North nitctten tlJe gJurp to nnb tlJe atrigntuent fraunulcnt, 2.Rot.636. 
ret upon tl)e fpedal :tinllin~, tl)e ~ourt were of anotl)er 
~piniotl hll)en it \Un:£) arg;ucil. 

'([bere ifl a <!tafe in Latch, mbere an (ftecuto~ of a 11etTee fo~ Latc11260. 
~ear£) aiTignei) ober !.Ji~ '{term, anll tlJe llelIo~ b~ouglJt an Nay 97. 
gaion of jE>ebt again« tiJe ()f~ecuto~ fo~ mcnt arrear aftet 
tlJc ~tIignment~ mbo pleabeil tl)at fJe l)ail atltgneil tlJe -m:ertn, 
but nib not tbem tlJat l)e fJan gibe» ~ott,e, &c·~be ~lea 
\na~ lJelb mell cnougiJ, but tfJe ~laintiff ban 1uilgment, bc~ 
eClUre ttJe Privity ofContraet ilin {Ull rema.in between lJim anll 
tbe ~:recuto~, tubo bab n.o ~omer br anr act 1Xll)iCi) l)e couln 
lJo, to cIJangeo~ il2ftror tlJe ~ctton of tlJe 11etIo~. . 

)But if tlJe )L,eltec fo~ ~ear~ lJimrelfl)an malle fItcIJ an af~ 
fignntent., anb ilictl, tbat m,tglJt l)abe t}lsbe fome couuners ble 
Difference: 1fo~ tt}en potIttlr an actton: of Wcbt wouln not 
iJabe lain againft lJi~ <f:recuto~, becnuer tlJat mua: be main~ 
taineb a~atntl ijim upon tl)e 10:ibitl' of ctontrart, wl)iclJ is re~ 
mobel) br tfJe QUTignment of t!Je ~e1fato:. 1t migl)t be mel! 
b~o1tglJt againft tlJe )l,etIee lJimfelf in I)i~ JLife4ime upon 
ti)e l&~tllitl! of <Jtontract, anb fo t~ Walker'~ <ltafet 3 Rep. 

2d Point. 15nt bere i~ neit{Jer tIJe one o~ tl1e otber~ ani) 
tlJerefo:e if it fboulb be neceffarr on tlJe10art oftlJeWefenllant 
to plean tllat be gabe~otice of tlJe alHgnment, ret tlJe l01ain~ 
til cannot lJabe 1ungment t:gainft tbts ~efelloant", becaure 
tbe action min not ire; fo: it mn! be fuppo:tel1 ettlJer up~ 
on a l0~ibitl' of ~ontract o~ <fftate: :Jaom tllere can be no 
~~tbitr of ([ontract p~etenbeb between tlJem ; fo~ tlJe ~efen~ 
bant t~ onl!, an atrignee of an <f,:ecutri:r of a ~erm; ann 
tlJere CBll be no ~~ibttr in lLaul, fo~ tl)at onl}! 'all~ fo lonl 
a~ tl)e <fiate ,o·ntttlue~, anb no longer.· 

L ~nl) 
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era. E!iz. gnn tlJercfo~e tue g)ubgulent in Overton .ant) Sydall'~ 
555· ([afe \ta~ reltCil on in 11)o(nt. :Jlt \1.1a~ Webt ~gainlt an 

Executor of a ~eiI£e for Years, afte~ tlJe ~£fenllant ban af~ 
fignell tije<!erm; ani) it tua ~ tell) t~at it ~oulj) not Ire., be~ 
~aufe tt coulb not be b~ottgbt agatnft btm upon tlJe ~on~ 
tract of tue €eftato~, to mbtdr b~ \tJa~ neitiJe}; part'P o~ p~i~ 
ilr; no~ upon ttc ~~ibitr in "fLaw., fOl tl}cn tlJe vrerm mutt 
be ftill in bim, 1nllicb \l1a~ gone br tue atrignment; aniJ fo 
bp Qtonfequente tl}e action tnutl fail, 1tl~idJ ifJ tl}i~ tier! 
~are. 

-
anotl)cr ®bjection \tla~ 1UanC., tl)at tile gaion being 

b~ou~lJt a~ wcll upon tlJe ([obenant fOl tlJelBotJe~ of mine, 
a~ fo~ l!ient, anll entire Wamage~ gibe»., ·ti~ naug{Jt; be~ 
eaufe tiJe.mine arire~ in ([obenant; )ti~ a llieferuatiotl, ann 
not lllo~1erlr a tRent, anll fo cannot be afftgncli to tl)e We~ 
fennant \tJl)o t~ a ~tranget to rlJi~ <Il:obenant. 

E~ontra. ~t \t.Hl~ agreCi) hr tbe 4rounfel of t!Je ~laintiff, 
tlJat I)cte \tla~ no Privity of Contrat't: tn tlJt~ ~afe, but tfJat 
tlJere '\JJa~ a Privity of Efiate relltaining, not1tlitbftaniling 
tl)e Affignment, 1niJtCU \va_ not compICatelJ till Notice. 
~f it ft)ottllJ be ottJetbJife., tlJe ~ifcbicf \tloullJ be bert 

great; foz agatntt mlJolu lboulll tlJc J1e[o~ b~ing an gction -: 
1f againtl tb·e crInber:tcnant f1e map be nOll;futtell., u"l£f~ 
IJt can p~obe ti)e afftgnIDent to b1111; anb tl}erefo~e in 9JU!l~~ 
ment of lLam tlJe ~~ibitp 1UUft Hill continue, tl)o in rei ve
ritate tlJe <ftate it felf i~ affi~neb. 

~lJe JLefIo~ lJa~ a~ lUUClJ lRigbt to lJi~ 1Rent., a~ a ~atron 
llatlJ to lJi~ t0Jefentatfon: ~o\D it will not be beniclI, tljat 
if tl)ere be a Jeep~tbatton bl' tbt ®~ilinarr, tlJe 10atron m.ut't 
fJabe Notice, otlJer\1.lifr tne 'l5.lbop Utar talie an alJbantage of 
a l1apfe hr lJi~ omn gct. 

2 era; 43 2• s'<li:t~ true, if '1 p:omife to pap to A. B. fo, <Il)oob~ beliber~ 
eil, 170 mutlJ ~onel' a~ c. D. {olll tbe Itfte cJ5ootl~ fOJ at fuel} 
a Q9artet., aub after tl)i~ a«rceutent tl]r ~laint1t i)r(.larctJ~ 

I BuHl. 44- ~l)at C. D. tOUl fo~ fo mudJ: ctlJe attiotl t~ \Uell b:oug(Jt., 
Roll. Rep. r. \)).itlJout aUebgillg tlJat lJe gabe ~otice to tlJe 1gefentJant 
~·~~t Abr ti)at C. D. folb fo~ fo lUUct), quia connat de perfona. 15ut 
463.' • \tllJere tbe ll)etron t~ uncertain., o~ ml)ere tue att is& to be 
~ E. 4 3- bone bv tlJe 1J)ttfon to \llbom tlJe ~arment i~ to be mane., 

tbere Notice i~ necclItltt'! g,~, tf 1 p~omife to pa~ a Sl@an fo 
tttucl) ~oner \lIllen l1e return~ from London; tbere lJe 
ouglJt to gibe me Notice of fJt~ metutn, tl)at being tlJe ttime 
of ~arment. 

~ ~n 
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9Jn tlJi~ ~afe, i,f tl)e ~latntift iJan a"eptell tbe llient afttr 
tlJe affilJument, t'et tlJe }E)efenlJant bail not been t»ifclJar::: 
gell mitjJout Notice; fo i~ Penant·~ <Irafe tn tl}e tlJiril m~po:tj 
tuijere a ll.teafe \1.1a~ mabe upon <Ironilittotl, ~lJat tlJe lLelTre 
OJoulilllot atrign it witlJout tiJe arrent of tiJe )L,etTo~ ; iJe ntn 
atrign tt contrarl' to tlJe agreement; anll tile JL,etro: not 
lJabtng ~OttCl~, &c. acceptell tlJe 1Retlt of tbe )L,elTre aftet 
tIJe ¥urtgulltcnt; but nothlitfJftanlling tlJi~ acceptance, lJe 
entteil fo~ 15leaciJ of tlJe ctonlJition; anil it UJa~ ailjuilfiell 
lamful, becaufe it bein« a coUateral <JrOJilltion, ~otice i~ 
material; fot otlJerhlife tt mat' be b~oftrn fo fecretlp, tgat 
'ti~ impofftble fo~ tlJ£ )Letro~ to know it! attn if ~oti,e 
tboulll not be necelTarl? tn fuciJ ~afe.,tben tiJe lle1I're ma'r taJie 
ailbantage of IJt~ own ~rauil, lUi)tclJ tl)e )L,abl will not 
permit. 

t!rlJe meafotl «iben b1? mt' 1Lo~il ~lJief 9fufttce VVray; in 3 Leon. 95· 
Gurney anil Saet'~ 4!afe~ rule~ tbi~ at 15ar ; tubtclJ wa~ ttJu~ ~ 
g ~an bail a meberfionart' 1nterelt to a ~€rm of Wear~ 
after tbe J2)etertuination 0: ~uTrenilet of a l1eafe tljen in 
'l5eing; tlJep mbo uail tl)c p~erent gjttterell, tu,ltle a ptibate 
~urrentJer, mitlJout gibing: Notice tbereof to btm in 1Rebcr~ 
fion; anil fo~ tlJat lIieafott it \tla~ ailjuilgeil, ~lJat tt tboulil 
not be ptejuilicial to I}tttt. 

~lJe ~ptnton of jIufttcc Twyfden, in tlJe ~are befo:~~mett~ 
ttoneb, ftanil~ ungle again! tlJe otlJer ~uilge~., anil tlJe 
meafon bl? fJim giben., 11lbr ~otice t~ not necetrart', i~ of 
ber~ little meiglJt; 'ti~ bcc;aufe tbe lSlainttft 1Ual? difrrain, 
if' lJe cannot tell againtl wl}om to bting an action: )l)ut if 
be mar babe tmo mat'Sl to recober iJi~ mellt, 1.1.1Ul? lboulD 
1)e be ne.feateil of one '! 

)l)ut tlJe llietUellt', br mar of l0itlrer~, 1uat' p~obe tnef" 
(cttnal; fot tl)e ~erl1~. lUap be atrigneb to a 15~ggar., o~ to a 
~erron mlJo mar fu£fer tlJe ~oufc~ to tC1Ualn emptr, anti 
ti)Ctl tb~re mill be notl1ing to iliftrain. 
a~ to tlJe laa ~bjectiotl, 'atlJat br tl)e <tnbo~fement, tlJe 

10~rment of tlJe [[ltnei~ no mept., but a mererbation, &C. 
'q[t~ not material \tlbetlJer 'tt~ a: meferbation Ot not: :ff'(J~ 

'ti~ a: ~utr., anil it artfe~ bt' lIieafon of ttJe ~lJtng ilemifetJ, 
anb goe~ along 1Uitf1 it; anb a~ to tlJi~ ~urpore, 'tt~ lilte I a Ss z' 
tlJc clare \tJfJ~re tmo <lropartner~ mane 10artitiotl, ann one In. 3 . ~ 
c;obcnantell to acquit tile otller of a ~utt, occafionel.l 
ilr tne )Gani) fOilibiilelJ: ~lJe ~91.fenalltre aIieneb, ani) it i;$ 
tbe ®pinion of tut' 11b. Coke, flClJat tlJe ~lienre, tniJo i.~ . a; 
~tranl'!et to tfJe ~obenant, tball matntain an actIon 
againtt tlJe ~obtnanto~, becaufe tl}e ~,qutttal tUtl~ \Viti} 
tl)e JI..,ani). 

L :} 
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jlt tUUa be abmtttcll~ QrlJat in Overton nub Sydall':s <Irafe, 
tbrre if;S a gJUilgment frenting!)] in 100tnt againfl tl}e noUl 
10laintiff, tnat tl1c action llotlj not Ire agatniJ an <e;ce~uto~ 
of a JL,effre fo: l\?catf;S~ after £uc11 (fte,uto~ ball [t tIcQ;nrlJ 
tbe '([enu, beeanfe t~ere iS5 nettlJer privity of Cont1'act or 
Efiate remaining i»tim to fuppo~t tbe action. 

Sid. 266, :l13ut tfJi~ !)atlJ been beniell to bz )L,aw, tetaufe rucb CJ1;~:~ 
If tj},l,~afe cutOl tball be iliU lisble to ttc <ltontr8ct~ of btiJ lteitatol, 
~nd C::b~rd. fo long a~ be l)atb anp QUfCfSS to rstigfr tlJe~. , 

after two 9:rgumentSS, 1ullgment tuaS$ gIbe» tn EaOer 
Judicium. 'Qrerm foUobJing, fo: tUe ~efrnllant itl tlJe o~iginal aCtl ... n, 

anb tbe ~UIHl'ment tn tbe Common Pleas rebrrfell. 
~t waz t;elo~ attJat tte Affignee 'Wa~ clJargrable bV llieaf:Jtl 

of tije )Lani), anll \l.1ben be Ijall parten tritb t}l,S jjntrrrft~ 
tlJere coutil beno lRrafon giben 1VlJr be a)OUlil be anJ! l,nget 
liable., cfprctaUr ante tlJe <frecuto~ of tbe :te[m f~ ftiH 
bounlJ to perfOtlU t!Je <lrobenant~ ill tUe lleafe fo Ion;! az 
(be lJatll ~Hret~, ann tbat \na~ tiJe true JReafon of tbe lullg~ 
ment in Hellier·ani> Casbard'~ <tafe, Sf> lJatlJ bitn obferb~ lI. 

flrlJat of Kighly anll Blllkly upon tbz ~oint Of ~otice, &c. 
'tUa~ not abjub!zJeb upon mud) 30e11;!tc; ann tijertfJle a 
rorit of ~ ~'ro~ \l.Hl~ after\tlarlJ~ b2DUgiJt Uptltl it in tbe Ex
chequer-Chamber; anb mp }Loti) Hale, b1Ir \1la~ tb£n ftlJicf 
18arOn., anb mt' lLo~b ~lJief ~lffice Bridgman mere of tlJe 
fame ~pinion \tlttfJ 1utUcc Twyfden, tUtU If:}ottce 1l1a~ not 
neeeffar1!. 

2 Vent. 228. tlClJe ~leabiug~ in tlJi~ <!rare rou mar fre in gJutUce Ven. 
tris·SS lIiero~tSS, anb fbe ~afe put, but no 10art of tl)e argu~ 
ment~ on eitlJet ~ille. 

Parker rueifUl Harris. 

Trill. 3 Guilielmi, Rot. 27. 

3 Vent. 249, E1liro~ of a1ull~ment tn t~e Common 'ple~s in an action of 
27so'lk 6 ~ebt fo~ 1!tent~ bJl)eref.t1 tbe 101attlttff Harris ileclftrell 
I a • 2 2. upon tlno ~t'1ttJf('~~ viz. of one ~£[uage" being in & ruper 

accJiviratem de Hampllead Hill, Ang1ice~ tlje mtfe of Hampfiead 
Hill, habendum fo: febrn ~car~ .. paping; 18 I. per. Annum, &c. 
aula upon anotber ~emtte at miU, paping after t!Je mate 
of 181. per Annum, burtllg tlJe <tOtlttllUtltne- of tl)at ~e$ 
mife. 
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~ll(~ ~efttl~ant pleabtb in 16ar. ~bat tempore dimiffiot1. 
prrediaarum, tlJe 10~ainjff nil habuit in tenernentis, &c. 

'<lrl)e ~Ia.ittt~ ft rq:H( b., QIIJfit brfo~e tbe lElrmife~ UHlbe b1? 
IJim to tl)e ~efrn!'eut., tljC JL,o~b Wotton iJemifeb to tlJt 
101aintiff a ~iece tf J.L,fHJ1, tuitI} an Qll) $oufe anb 15arn., 
be(ng ~ar(tl of ttl' ~lrm;Ve~ .. fo~ fOlt!' ~ear~; the f~iil 
)l,D~il Wotton, adtunc & ibidem plenam potefiatem jus & titulum 
Ilabent. fo t;~ ollni[e it., &c. Dr <I1ittue tlltJcfeof tlj£ ~laint, If 
\tlCl1> po[rffetJ, anb malle a JLeafe to tiJe ~efeutJant, modo 
& forma, &c. 

tto tlJi~ tlleplication tl]e ~£f£nbant ilemutteb ; 

gnb an <e~ception \tHH1 talten to it., ar~at tt~ ~lafttt{ff 
ougtJt to fet fo~t(J \unfit ceftate t!Je lL 0' 'c Wotton hall \~1JJen 
be leafetJ to tfJc ~laintiff., tn]) tf;at p]enam p01eftatem jus & 
titulum UH1~ not fufftcietlt mit{Jcut fl en'lng \rbat <filE te be 
ijab; ani) tlJi~ fremeil in tl)e ~ourt of Common Pleas to be a: 
goOil <f~ceptton, it br(,ng upon a ~emur",er. 

f!ijcn it toaf& obj~ctetJ againft tlJe ~lea., Q!l)at tbe ~rfru~ 
bant tan fet fo~tlJ, tljat tempore dimiffion. tll~ ~lainttft nil 
habuit in tenementis; it lboultJ l)abe brett temporibus, l1e'Clufe 
tlJe 10Iaintiff ban tJeclareb upr,n two ·~en~it~, ann lJe 
mtgl)t lJabe a ~ttle \Vuen oue \l)a~ let., tlJo~ not l! ten tlje 
otl)et \l1a~ bCluifetJ; anti tllt~ fre1uetJ to be a go oil <e~,erti~ 
on to tlJe l5sr, fo~ tUat tlJt DefentJ8tlt cug!Jt to i}abe pleail~ 
tb tJtfttnctll' to ea'iJ ~eUtin~. 

lent tiJen an <ft,eption \na~ taken to tbe ;eeclara t{ ou; 
arbat tljere \1.1a~ no 101a,£ laitJ f01 tlJe ~~emitTe£S 1)emifen : 
!1Fo~ in & Cuper acc1ivitatem, &c. i~ onll' a i!?efcription of t!;e 
~tt~ation; anll of tlJi~ SlDpinion \na~ tbe <Itbil'f 1uifi,e ; 
but tlJe otfJer tlJ~ee 1Ul1ge~ brlil., ~qat tie Venue fbouln 
come out of Hampfl:ead, \ullicfJ (ball be taffrn fot ttl.~ tl11U, 
anb tiFt a~ weU a~ if it bab been faill apud acclivitatem; 
antJ.fo ~ubgment \na~ giben fOl tbe ~laintiff. 

gnb now it \\la~ at~ueb in 'B. R. ~lJat if Hampflead be p~e:s: 
tUlueb to be a dlill, 'ti~ but 10art of it; ?tt?1 fo~ tiJat tR,ea:s: 
t:on tlJc Venue i~ iU., fe: 'ti~ not goob de Baniva, be'8nfe ·ti~ 
uncertain in tlJe l1imtt~. 

1£ tt be tntenbeb to be Jieu conus, tile" 'ti~ ntlugl)t .. if aI, 
lebgeb to be out of tbe <!tin o~ 10ari(b; ani) fo~ tbat mea::: 
fon a Venire fae. de Lincoln's Inn, lJaf.S been abjubgen noe 
UQon. 
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'{ttlI'll tIle ftcottb ([ount t~ upon a lLesfr at mtu~ ren~ 
b~ing fecundum ratam, wiJidJ t~ not a goon mefetbatton~ bz~ 
eaure it mal! be tn ~o~n~ o~ _ tn anl! 'QrlJing rati~fatto~l:': 
:l5eabe~~ an attion mar be btouglJt eberr War o~ eber1! 

. Jl)out., tlJere being no 'QCime Iituiteil.tulJeu tlJe llient lball be; 
it migbt babe bren gOOb upon a ([ontract fo~ ~oob~., be: 
eaure tbe ~urr mar jUD~e of tiJe [taIue., but not fo~ llient • 

.anti a~ to tlJe lltepli(:ation, tlJe fame $lDbiettioil \tla~ mane, 
a~ in tlJe Common Pleas, t!Jat tlJe ~Iaintiff ou~lJt to babe 
lbeweb \D!Jat (tiele mr lLofb Wotton !Jab at tbe ~tme of tiJe 
~entife, tlJat t{Je ~outt mtglJt juil«e \1llJetber lJe batJ a 
~ow£r o~not to leafe: gub fo~ t!Jt~ tlJere i~ a j]ubgment in 
~otnt, in Glafs·~ <!tafe; murre tlJe 1Replication \l.1a~., qrlJat· 
tlJe ~laintiff habuit bonum & fufficien. fratum., &c. anll it \D8~ 
alljullgeb upon a [~ttt of (!l;rra~ after <rler9ict7 attat tIle cf~ 
fiate ouglJt to bt fet fOitl): )But tl)t ~1~tnt7ff i]all jJull?;~ 
mettt., becatt(e aillcb bl? t~e ~tatute of Jeofailes, it betng 
after [lerllict. 

Econtra. ~l)e 1lieplication i~ gOOb -itl ~Ul1ffanc~'t fOl U1l1ett 
tbe ~laintift intenll~ to aboill the 15at., be nrei)~ not pleat! 
it fo fuffictentlr, a~ if lJe tHlb bren to lbeUllJi~ omu ~itle, 
Jibe tlJe ([afe of Lodge anll Fry, \nlJere tbe lSIaitltiff in 15at; 
to tlJe abotu:1?., lbe\llrll~ ~uat the lLanll \t1a~ (!o)JplJollJ~ 
grantable in ~o[etrion 0: lliebcrfion fo: )lAfe 0: in fre, anll 
that tlJe ll"o:ll granteb tlJe meberfion to bim after tlJe WeatlJ 
of \fY. trbo \\1a~ 1ir:ellClnt fo~ l1ife in 10o[e[ion: anll upon 
a Wemutrer, becaufe tile ~laintiff ball not lbewell tbe :l5e,; 
ginning., o~ br \nb01U w. ban tlJe cfllate; ~et ~ullgment 
1tHl~ giben fo: tfJe ~laintiff, breaufe tbt~ \tJa~ but onlp a 
<tonberance tolJi~ ~ttle, anll not tlJe ~itle it felf. 

'arlJen a~ to tlJe ~bjection, ~lJat tbere coultl not be a Ve
nue from tIle ~la(e tlll1ere tile 1Lanil llotb fpe, it being in & 
fuper acclivitatem de Hampfiead Hill: 1t \t1a~ anfmereil, ~lJat 
tbi~ mutl necelTarill! be intenllell to be a [liU, ~amlet., O~ 
Lieu conus; if neitber, tIlen it mal! be a Lieu corius out of an 
~amlet., \UlJtdJ tf)e ~efen1Jant ougbt to babe pleanctl in 
gbatement. 

:l5ut tl)e Venue mull come fr01U Hampflead, becaufe 'ti~ 
faill in & fuper acclivitatem de Hampfiead: ~o\t1 in anti apud 
ate of tbe fame ~iqt1tftcatton; anll 'ti~ allmittetJ, tlJat if 
it bab bren apud acc1ivitatem, &c. it bab bretl goOb. 
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ann can be intenileil 111110. otgcr tlJing, becautc "ti5S in tiJr 
([afe Of a ~cnan'l' at mtl'. ' 

'QrlJe meferbatioh i~ gooll if it lJanbren in an Affumpfit o~ 
<tobenant, snil it atuount~ to no lno~e tgan a ([ontruLt be~ 
tween ti)e 10artie~., , 
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jln tile Qtafe of Titus anll Perkins a 4lrutlom b.la~ ret foltb to 
pap a :jfine, tantam denariorum [ummam quantam terr;e valebant 3 MoJ. I~2. 
per Annum tempore admiffionis; anll it \Ua~ ailjullgeil goel), 
bccElufe it miglJt be lJelpetl bp an aberluent tiJat tt)e l1antJ 
1.Ua~ mO~tlJ.fo ntuclJ tlJat ~e,ar. 
~o in <fbillence to a g]urp up en tbe <ltuftom of a ~anoJ, 2 Cro.671:. 

tllat tue )l,anll \rJa~ llemifable, paping tije treble [Jalue of 
tue lRent, fOl 21 l1?ear~: gnll if ttJe ttermoJ bien w;tlJin tlJe 
'<terlU., tlJat i)i~ IFJetr tbouU) l)abe it, paring one JPcar'~ mellt, 
8)j a :fine certain 5 ann if 1)e a1Tigncil it., tilen tf)e arr;gllee 
llJa~ to pal' one ~£ar'~ ([lalue of tiJe llirnt; ·tlJi~ feetnci) [0 be 
an uncertain ~uftom tlJ~ougbout, ret it \tla~ beltl gool). 
, ~erbi,es are of tl)e fame ~atut~ ~itlj ~iJtng~ ~t)i,t) are I In(l.,,-6~ 
tn lltentJer, anll tlJofe mar b~ ,ertartl ttl an jjncertatntr; fo~ 
a ~atl mal? boli) of lJi}l 1Lo~o to eject aU IJi~ ~beep ne~ 
pafturtt1~ mitlJtn tlJe ~ano~, bllJicb at utft i~ berp uncer:: 
tain., becaufe lJe 1uar babe mote 01 lef~; but becaufe 'ti~ 
teferreo to a certain ~ano~, tiJerefo:e . 'tifjbeln ti)st tbe 
lLo~n mal? niilrain fo~ fuCl) a ~erbi(;e, tniJtcl)!Jc coul~ not 
no if it \.1.la~ not certain. 
~n tlli~ ~are tbe ~al'ment fecundum ratam, &c. i~ no 10art 

of tbe ~tlJin« bcmifeb, but ~ometlJ!llg out of it mbiclJ mar 
bz rellUctil to a ~ertaintr ufijen :]jullgmcnt t~ giben br tlJe 
~ourtfo~ tl)e ~amage~ (attainc!) b! tlJe ~etatller of tlJt 
1!ient. 

Curia. '(tbe laeCrrbation ad ratam i;;5 not goob, it being up;: 
D11 a lLeafe at [[lilt, \uijere tlJe ([ime of ~apment of fUe ® 

ment tboulilbe berl! certain; fo~ if tlje ~znant boIi) oller 
a Wal?., be 1UUa 1J81' tlJe ltient of tlJe 1te~t ~uartfr. 

lBut jJufttcc Dolben in'~il1en., ~lJat I H: bein{\ ,uncertain 
~o\U long tlJe ~ellant wouIn tonttnue ttl ~o[efftort, be be~ 
iug onl}? ~enant at [mill, tbi~ 1aefetbation map b~ g.oon., 
a~ to tlJe otbet fJI)bjection~., tt \rla~l fJeln not to be matert~ 

at fo~ tbe 101aitlttff in lJi~ tiieplication to fbe\l f}i~ ~itle~ 
.,~ lUI1at <fiate be ~ai) in tlJe ~ouk~, UpON tlJe l!tea'fon~ anlJ 
autlJo~itie_ aUengell at tlJt )58,r. 
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gUll lifteb.life tlJe ([ourt toncurrell in ~pinion 'Witt) t~e 
~ullge~ of tl)c Common Pleas upon tf:}e Wla,e front 'robe»c:e 
tue illenue (boulil arife~ h1uidJ UlUa be from Hampftead; fD~ 
if it ball bl"en de vicineto Hampfiead, tf)en tiJere CDUn) be no 
sIDbjection to it. ' 
, 113ut beeanfe tlJe 11ieferbation tna~ ben, to be boilJ, tl)C 
gjUlJgm,ent in tlJe Common Pleas wa~ reberfen in Michaelmas 
~etm following. ' 

Glover ruerJus Cope. 

P afch. j Willielmi, Rot. 267. 

I Ja ([obenant tl)e ~Iaintiff becrarCb., 1!tlJat tfJe ~atro: 
of Hackney ill flJe 4rountl' of MiddJefex \tia~ an anttei:t 

3 Lev. 326. £@anoz, 1tJljereof one ~£truage 1VitlJ t~e ,gppurtenan,e~ 
I Salk. 18'5. in Meer-fireet i5$ Copyhold of :Jjnijetitance. 
J Show. 284. ~lJat tlJrre i~ actuftom b:litl)in tfJe failJ SJl9ano~ fo~ cherr 

(Jtuttomarr litenant tlJereof, being feifelJ tn free of anr Q[oPl?~ 
ljOllJ )J..,anb~ o~ ttenement~, to bemire tl)e fame fo~ 3 I Weans 
mo~e o~ lef5$ without JLicence~ &c. . 

~lJat on: tl)e 3 Ill: ~ar of December 19 Car. 2. ~ir William 
.Bolton being tlJen 1Lo~n of tlJe fad) ~ano~ bill grant tlJe 
fain Sl@etruaQ:e ... &c. to George Hockenhall anll Mary iji~ [[tife, 
ann to tlJe ~etr~ of tlJe fE', iil' George, b.ll)o h1a~ tf)ereupon 
abmitteb. 

fl!:lJat on: tlle 20th leap of February, , 671. tbe failJ HockenhaU 
8n1llJi)1 mife bl' tiJeir g]nbenture lJib bemire tlJe faill'~effu~ 
age to tte ~efenbant fo~ 2 I Fear~ renn~tn~ lRent, in 1tliJtclJ 
)LeaCe tlJe Jeefennant covenanted to repair during the Term. 

~IJat bp iItirtue of tlJe faib ]E)emife, tlJe ~cfenilant entretJ 
anb b.1a)1 polTetreb., &c. 

1!r:lJat Mary HockenhaII nieb. anb after\tHlrb~, viz. on tfJe 
20th of January 1684. tge fail) George Hockenhall grantelJ tlJe 
llteberfion of tue raib gwe1Tuage, &c. to IJt)1 ~Oll George 
Hockenhall tue }l?ounger., anb to IJt~ ~eit~. 

~lJat aftrr\tlarb~, viz. on tlJe 14th of Augufr, I Jac. 2. tfJe 
faib George Hockenhall tlJe ~on h1a)1 allmittelJ ttenant~ anll 
tile fame ~al' futren-b~eb tlJe ~~elnirfe~ to tlJc ~laintiff 
Glover \tIlJo \Ua~ abmitteb., anb nom b~ou«llt tbt~ action: a.:;: v 
gaini tlJe ~efenbant for not repairing of the Premiffes. 

3 
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'([:iJe wefenbattt pleanelJ, ~1Jat after t!Je )lcafe utabz to 
J)im~ anll befo~e tlJe llieb!?tfton ,ante to tiJc ~la.intiff., viz. 
July 24. Anno 28 Car. 2. ue H;e faill ~efeni)ant affigned tbe 
~e[uage, &c. to Sarah Pikes, of hllJicIJ toe ~laintt.ff l)all 
~oti,e~ bl' <Ilittue nfl}ereof rue cutten ann ''h1a~ po1TetTeb, & 
hoc~ &c. 
~ue ~laiuttft betuurreb, attn tl)e ~efenjjant joinetl in 

~enturter. 

~fJe <Irafe upon tlJe ~Ieabing~ i~ t1Jo~tlr tlju~ : 'I 

" g <IroPl!lJoltJer in: jfec .rustle a 1Leafe of a ~e.[uage fo'~ 2 t, 
~eat~, mclrtantetl br tije <Irufi:oUt, &c. tije Leffee Covenanted 
to repair tluting tlJe '(!term. 

gfterbJatD~ tlje )LeffoJ grantetJ tlJtl~eberfion to lJi~ ~orr, 
1tlbo futrentJ~en to tl)e Wlait1tiff~ 1Ul)o bzougbt an gction of 
<itobenant agatntl tlje l1etree fo~ not repairing; anil 1.tllJetbe~ 
tl)e grri.on monli) Ire o~ not -: 'Wa~ tlJe tntncipal )Jl)ueftion. 
~be Woubt nil) atire upon tl)e .flenure of tije S1@etruage~ 

1tllJid} \1.la~ Copyhold; fo~ if it ijall been a jfreel)o!b, tue g,cti~ 
on miglJt lJabe bern \nell b~ougiJt bl! tlJe aiTignee of a llie~ 
11er((on againft a lGetIee fo~ ~eat~ after fJe ban atrigncn tlJe 
'flterm" not1.tlitbllanntntt tlJe )l,elIo~ o~ iJi~ g1Tign~ {Jab a,~ 
(epten tlJe 1Rent from tl}e giTignee of tlJe )Leifee, ann tIJt£s 
upon tlJe general ~Oln£S of tbe. ~tatute of H. 8. which gi- 32 H. S. 
veth the Grantees and Affignees of Revernons of Lands, Tenements, cap. H· 
and other Hereditaments, the like Advantage againfl: Leffees by En .. 
try for Non-payment of Rent, as the Leifors or Grantors them-
felves might have. 

~ottl., trJuetlJer <[oPl'boln )L,anb~ mar be comp~elJentJeb in 
tl)efe general mo~n~ '! \1.1a~ tije cbief ~ue11:ton. . 

Firn:, tjlt \l1a~ p~emttell~ ~lJat 1.tlitl)out tile atn of tbe ~ta~ · 
tute~ a (5~antre of a lIieberfiol1 miglJt b~ing an action of 
Debt; fa: to \t)a~ tlJe )L,a1.tl befo~e tiJi~ ~tatute \tla~ mane ; ~ H.7· 19· 
ann it 1tla55 grounbetJ upon tbi£s meaf'on,~lJat mlJere:rber a 9 H. 6.16. 
~ an \na~ ctltitlen to a lliebetllon, fo tbat be tan. tlJe litent 
rubie!) i$5 incinent to it., anb \lllJid) i~ giben br 11a\l)~ tlJere 
ti1e 1Lah1 nin Uftewife create tbe ~ztbttl! on 10urpofe to 
maintain an action of Debt fo~ tiJe litent. 

'Ql:!)en two ~ueftion~ mere mane~ 

(I.) [[luetlJer -tbi~ <Irob:llant tun~ mit!) tiJe lRellerfiot1 -: 
1fo~ if fo, tlJen: t!Je ~latntiff being a $~antre of a liteberaon~ 
luar b~ing tl)i~ action at tge ([ommon ~a\l.l. 

M (2.) gjf 
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l) Rep. 16. 
Cro. Car. 
131· 

Cro. Car. 
188, S80. 

2 Cro. ~22. 

(j.) 1f not~ tlJen\ alUetljer tlJe .atrigueeof a 1Iieberfionof 
a ([oPl!lJoltJ if5 aitleil bp tiJe ~tatute of H. 8.? 

g~ to tlJe ntft ~oint.Jbi~ ([obenant e.rtenn~ to Cuppazt tbe . 
'm:lJing tJemifclJ: ~o~ *ti$$ to tepatt~; 'ti~ appurtenant to tt~ 
ann mall tun \tlitb t{Je JL,ani)., anll b.liU btni) an atrt«nce Df 
tbe ~etm~ tbo' be iS5 not obligeb br tlJe erp~efS ([obenaut ; 
foz tisJ ~arcel of t{Je wemife nub <!ontract., anll bail an <f~~ 
iilettce at tlJe ~tme of tlJe malting of t.lJe l-eafe: gun fo i~ 
Spencer'~ ([afe. . 

1n ~ebt fo~ llient br an atIignee of a lJ1eberCion againtl 
tiJe' atrtgnee of tl)e -m::erm., be plea bell, qrbat tl1e ~etroz nib co~ 
benant mitlJ bitlt, That if he fhould be difrurbed in the Poffell
on, EfC. that then he fhould detain fo much of the Rent as he {bould 
be forced to pay, (lC. anll be aUengelJ, qriJat fo mu(;1J bab bEen 
lebieb upon IJtm fo~ fiuez ann ~true~, \Ubi'lJ iJe blttlJlJelb 
out of tlJe 1lient; anb upon a 1gemurrer it \na~ ljeUJ, ~bst 
lJe lboulil i)abe tlJe l5enefit Of tiJt~ <!tobenant,foz itrutl~ wttlJ 
tiJe "Lann, anb upon fud) a ([obensnt tbe atrignee of tlJe 
~en1t luiglJt babe netatnelJ tije llient at t!Je <tOnttlton lLam. 

~lJe ~bjecttotl, viz. 'QLgat if tfJt~ <!tobenaut 1:un~ -Wit!). t!Je 
~ann., tten tfJe QUIignec., anll not tlJe JL,etree, muff be cuarge~ 
able., i~ of tio manner of ~Olte ; bccaufe tue JL,etret i~ bount» 
D1! e):pzef~ (ltobenant to repair., anb no gtrtgnment of tlJe 
€zfm~ Ol acceptance of tije lRent bp tlJe lLetro~ can l.ltf~ 
'~tge iJtm. . 

ttiji% i}l tlJt trV~ef~ mcfolution in feilersl «afe~ ; ann if 
it 0)on1;:' be objecten., tl)at in tl)ofe ~are~ tbe gcti.on~ mere 
bzougut bp tiJe Leifors tl)emfelbe$5, ann not b~ Grantees of 
tue tiitberfion, tlJe.n tlJe ~ungment of tlJe ([OUlt in Brett anti 
Cumberland·~ <!tafe., miU be a nirett gnftu£r to tlJat ®bjetti~ 

. on, bJlJtclJ \tla~ lbo~tl1? tlJu~: ~fJe "Leffee lJabing covenanted 
to repair, afftgneb lli~ t!erm; tiJe <I5~antee of tbe 1lteb£tfion 
in jfee atcepten tlJe mcnt of tue afftgnee, tl)e lLetree llieil., 
leabing tbe ~efenba"t bi~ (frennOl., ann tile fain ® lilntee 
b~ouglJt an action of ([obensnt againa tlJe (!J;re,uto~ of tlJe 
)l.,clIee fo~ not repairing after the a1T(gnment~ botlJ of tbe 
lRcberfioll ani) tue \term; anll it \na~ ilelt), '<!:bat it \tloulil 
lie upon tiJe ~tatute, being a([Ob~llant in fiatt., sub runt: 
~ing wttlJ tue ·tGa~b" ann tr;at no QliIignment mane bp tlJe 
firet 11effee COUnt ntfclJarge I1l~ (f.renfto~~ fo long a~ tl}el' 
l)ell! gtret~. 

lI~ifj ttue,tlJe aerion touIil not be Inou~fJt againt'f tlJem b~ 
~FarO" of ant' ~~ibitl! of ([ontratt .. fo; tbere \l.Hl~ nonr; but 
tt m~r be bzou~tJt unon tbe ([:obenant it (elf, fo long a~ 
t!)ep ban aUF of tlJt ~e{fato~a~ (1l;llatc in tl)eir ~an~~. 

4 gnb 
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lni) tlJcrefo~e if tlJe ~lnintiff in t:~i~ (J1Jfc (bouln not be 
rt1tttlell to ttJi:i$ action at tlJe <lto~nlnCJn )Law, -ret t}e ifJ aitl~ 
ell bl? tlJe ~tatttte nottuitbfi:anuino; be tome~ to lJt~ crttate 
br Surrender, becaufe a Surrenderee i% an Affignee loitlJin the 
~Qutt1! ann meattin~ of tbe ~tatutc, in O~i.ler to maintain 
citlJer an 2tctton of J0ebt o~ ctobznanf. 

jt iJa~ been fOlmerlr IJdn tt)at a ~urrentierce of a <topp 
bottler in :tYee iZ not futl} an alTigncc a~ ttl intentletl bp tfJ~~ 
~tatute in o~ber to tafie allba:nta~e of a aronilitiDu b~ofien~ 
betaufe be tfl in bl' tIJe fi;uttonl aUi) not bl' JL,abl, anO "l1tl~ 
not be p~ibl? to tbe 'Leat't~ tua])e ill! tlJe ~urrenilero~; anti 2 Cro: 30 ). 

(O i~ Beale an]) Brafier's ~afe. Ye1. 222. 

:l5ut tlJifl ma~ a ~ullgment witlJout argutttent, anti on:: 
11' bl' t\l)o ~ullge~, tlJe rea bring abfcnt., fa tlJat 'ti~ not of 
tUat 1fo~ee a~ a ~ungtuent giben br tlJe \l)Uole ([ourt upon 
a folemti Webate. . 
. jJt-l)at.lJ been (leU, alCo tbtlt <lCoPl'fJoltJ <fffate~ are not Cro. Car. 44. 

mttlJin tl)e ~tatute De donis, ~e. ani) pet ti)el' no entail 
tlJofe <faate~ notblitlJftantli.ng tlJat ]ungtnettt. 

~t cannot be i)enieb but tlJat fuel) <iffate}l mere baluable Lit. Sect. 77~' 
itt tl}e 'Y..,abJ long befo:e tlJe mafiin~ of tlJe ~tatute of H. 
8. fo~ 1ufttte Littleton tell~ U~ tl)e ~pinton of tlllO ~lJtef 
~utti,e~ in tlJe tlteigu of Ed. 4· \Ua~~ fl!:tJat if fncb ~enant~ 
pal! tf)eir ~erbiee~ ani) are turnell out ot tbe JLatttJ, tlJer 
mal' f)abe attion~ of ·{I!:tefpaf~ againll tOe JL,o~ll ; nap t!)er 
map pzefc;ribe againft IJtm., 1.11' lSeafon tijat t{Jel' !Jane firen 
anll perllurable (filate~. . 

;feom tf;Ji~ ~atute "Wa,~mabe fo~ a general ltietuei)l' to Kelw 6 . 
gibe attion~ to tetobet ~en'~ 1!Ugi)t, anb tljerefote atop!,:: .7 

,77· 

1J01b~ tUna be inelutJeb., betaure tuel' are not oul1' baluable 
tn tlJe JL,abJ., but ate a great part of,tlJe ~enure of tlJe ~atiotl. 

ani) a~ tbel' I)abe been baluett befo:e, fa liItetuife tlJer 
fJabe been fince tlJe malting of tlJe ~tatute! 1foJ if a ([opr:: Owen. 72; 
lJolbet fOllife nlaItc~ a llveafe fo: tfnee me{1r~ generallt!., iJa:: 
b~n« llvicence t,o malic it fo: g !?cat~, if he fo long live: ~otu 
tlJo' tlJe l1tccnte t~ not piltCuen~ 1?'ct tfJe )1.,dTee mat! matrt~ 
tatn an <fjettment • 
. ~o wlJere l1eifee fa: ~eat~ bJaf5 Dortltnus pro tempore of a i inlt. ,9- bJ 
~aU01., ttllJo took a ~urretltlet, ani) lJi~ cfllate \l)a~ netet:: 
miueb befo~e abmittanee, ret it O)al I be compellable to be 
ilone acco~bilt~ to tbe ~urrcniler. 
~fJe ~eberan,e of tlJejlnbctitanet of tiJetJroPl'lJolo frOm tlje 4 Rep. 24. b. 

~atlo~ wiU not bearo}? ti)e {tenure it Celf, beeaufe t!Je cfaa{~ 
of tbe (ltoppf;olner i~ effabfilbeb bl' ~uffom ; ann tfJeref(l~e 

M 2 nei tfif't 
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34 H. 8. 
cap. [4. 
13 Eliz. 
cap. 7. 

nr[tbt'f the J.Lozb, oJ 8nl' claiming unbzr lJilu can turn out 
fuel) u tZ: c rw nt. 
~art:ndar ~tRtutf~ b~ wl)idJ tlJe 110~b map babe anr 

W~ejunice C~ to ~inc~ o~ ~mer'iant£nt~ no not binlJ <top!,:: 
1)0113 t1rr.nant~. 

g)) tije $-tatute of H. 8. concerning 13anlirupt~ ntll not 
e~teniJ to ([Dpl?~}oli), anll tlJerefo~e a fubfequent Jlatu 1Ua~ 
wallC to inclui)e tlJem. 

Owen. 37. ~£itDer nib tl}e ~tatute of laecufancl? e~tenb to fncb 
~ffatef)~ ani) tbc 1aeafon gibr.n i~, bccaufe t~e JI.,o~tJ mar tiJere~ 
bv. rccetbe an 3lnjutp bp t{Je lLof~ of lJt~ <Iruaont~ anD ~£r~ 
btce~. . 

l13ut ~enerall1a\tl~ mabe fOl tlJe 10ublicft goob, anb bll)ere 
tile 1Loln~ of ~anOl~ can babe no 10~ejubt,e, are binllin«, 
anti mall crtentJ to ~opplJolb Jl.,anO~, tlJo' tuel' are not ns:: 
ffitlJ in (nciJ S:tatute~. 

3 Rep. 7. ~~ in Heydori~ <[are, viz. a meligtou~ ~oure grantelJ a 
~oprlJonJ fo~ tmo l1ibe~, & Anno 30 H. 8. benttfelJ tlJe 
fa lne to Heydon fo~ 8 0 ~ear~ ; tbe berr nett Fear a ~tatute 
\na~ malle, br \\lllic" it \lla~ cnBctetJ, That if any Religious 
Haure (ball within 0 N EYE A R "e~t befo~e tl)e fir! war of 
tfJat ~arltantent o~ after\lJari)~ teafe o~ grant, &c. an!, 
lLanb~ itl \\lbicb any Interefr o~ celtate fo~ lLife o~ Fears U1a~ 
tl)cn in being; tlJat Cucb lLeafe fboulll be tlotil. 

jf~O\U tiJe cJ51ant of tlJi~ ~oprlJoln fo~ two lLtbe~ in tbe 
') Rep. I04~ ~ca.r bcfo~e tile ~tatute \lla~ malJe bJa~ abjungeb an Interefr, 

ann \l)itl.ltn tile general ¥t0~b~ of tl)e act, ani) tl)erefo~e tlJe 
)l.,eare to Heydon \lla~ bOlll. 

32 H.8. 151' tlJe ~tatute of llAntttatiDn~ 'ti$$ enactelJ, ~lJat a Utrit 
£ap. 2. of 1atglj"t (ball not be 1uaintainelJ to anr Lands, ~c. o~ anr 

fartber ~etfin aUellgcb in tlJe gncefto~, than fo~ 60 ~ear~ 
ne;rt befole tl}e rene of fuciJ mLtrit, wbicb mo~lJ~ point on:: 
h? at an 9jntcrell at ({ommon l1am. anb not br anl? ~u~ 
110m; ann ret ~opplJOlll JL,sni)~ babe been alJjulJgeO to be 
UJitiJtn that ~tt. 
~o liltetuife br tlJe ~tatute of ~atntenaltce tbe bu-v.tng 

Ea2p~. 8. nUl? p~etenlleb Right or Title to any Manors, Lands or rene. 
ments i£s pzolJibitetJ, \l.llJidJ mo~lJ~ lJabz been stJjubgell to e;r~ 
tenll to a p~etettbeil Right to a ~oPt'iJollJ (faate, becaufe tlJe 
~tatute \t1a~ maile foz atlOiiltng ~aintenance tn general, 
11)11icb j0pfi«n \l.loulll be lott if <[OrlllJolber~ lLanil~, \l1lJicb 
arr a confillcrable part of tile iltingbom, (boulll be left out. 
~c\U to ettfo~ce tbi~ at~ument 'tt~ to be obfertleil, tl)at 

tbe tIDO ~tatute~ taft metttionen \\lere maile in tile fame 
!,Ctlt, anti bi' tt)e fame ~arliament, bp 1tllJid) tlJt~ ~tatute 

hla~ 
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\na~ mabe to enable (j£)~antee~ of meb£tfion~ of Manors, Lands 
Tenements, and other Hereditaments to t,1lie atlbantage againft 
)l,effre~; anti if fu'lJ <fonltrurtionz l)abc bun luane upon 
tl)e general rur.{o~iJ~ of turfe ~tatutc~., \ul1at llieafon can 
be gibett \))lj1? tl}e ltfte O)ottln not be maue in tlJi~ "afe-: 

Econtra. ~~. Roe arguen to tl1C ,ontrat1?., ttl)at tlJe gu~ 
tbo~itle~ atell fot tlJe ~laintiff ate not applicable to tlJc 
([afe in ~ueftion. 

gnb rirft a~ to tbofe dteb out of t~e 1Pear~booli~., tlJet! are 
gction~ of Debt for Rent, anb ate of a Different ~ature front 
tlJofe tn Covenant \1.llJt'b i~ a ,oUateral 't!lJing, anb a <ltlJofe 
in action., anil tuiU not follow tlJe llienerfioll blitlJout tlJe 
lt1etp of tlJc ~tatutc. 
~o tlJat if 8tl1? 1!tlJing fuppott~ tbi~ Attion of Covenant 

it mllR be tl)e ~tatute, but 'ttf5 not tnitlJiu tl)e general 
mo~n~ 0: wttlJin tne ~eaning of t{Jat 11a\1). 
~otbing of ~opvlJolll can be intenncl) to faU unbcr tlJe 

general [[lo~b~, viz. Manors, Lands t Tenements and other He
reditaments; fo~ fucb ate onlp finol.lln at tiJe <femmon JL,a\tJ., 
anb tlJerefo~e can babe no mefercn,e to <[opl!iJoIlJ JL,anlJ~ 
ml)tclJ are createn br <[UaOlU, anil ate onlr <Jellate~ at tl)e 
m tll of tl)e 'Lo1b. 

't!bi~ l}a~ brcn bell) to be tbe ~enfe anb Ql)eanina of tfJofe 
bet~ -[[10~b}j in feberal ~tatute~ of 9Jointure~, [tfe~, anil 
~artition. 
~o liftemife upon tl)e ~tatute of I I H·7· tulJtdJ lnafle~ tl H.1. 

tlJe glienation of tlJe [[life boiil, of anr (!);tfate wi)id} IDe cap. 20. 

lJatlJ in Wower, fo~ 'Lift', 0: tn ttrail joiutl1? witb lJer ~ur:: 
bani), &c. in anl? Manors, Lands, Tenements, or other Heredita-
ments; t!Je alienation of a <foPl'lJOlil (!);{late, trIlJtdJ O)e lJail I Sid. 41• 

tn ~ail jointlr wttiJ I)er ~u~banll \tla~ atljubgell gooi), ann 
not \'Oitbiu tbat ~tatute. 

dtpon tbe ~tatute of 13 E1iz. cap. 7. wl)iclJ empo\tler~ tlJe I Leon; 98. 
€olnmiffionct}1 of 15anItrupt~ to feU tbeir Lands, &c it uatlJ Cro. Car. 24; 

been lJdb tl)cl' couill not feU ([op1?iJolil~., if tiJat lLam bail 
rtot (titleu tbem 10o\l)cr hr e~p~ef~ m o~b~, viz. to feU a~ 
weU Copy as free Land. 

§i'o ate feberal att~ of ~arliament wbtclJ are mabe to 
«inc 1fo~fctiute~ of Lands, Tenements, or other Hereditaments, 
&c. \\1lJidJ mo~b~ ilO not ertentl to 4.toprlJolil~, but onlr to 
j]nlJeritancc~ at ctommon JLa\1l. 

ann tl}e lReafotl if$ be'Clufe <ltoPfbOlb ].,anll~ at tbz ~ime 
of tnaIling tlli~ anll otbet gtt%, anti long after., \1.lere in no 
<ftleenl of tlJe )Law ; fo~ tije ([e"ant~ of tbofe 'Lanli$l)etl) ttJcm 
in <I1iUrnage, o~ at beft mere but ~renantg at [[lilt, anti fo 
not 'WitlJtn tl]c 1t'~obi[ion o~ {[ate of act% of ~arliantent. 

gnn 
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ani) rur» at tbi~ ~a.p tbeir (fftate~ ate bellt oull! at tlJe 
mill of t!Je )L,o~tJ accozbtn{J to tbe ([uftom of tue ~ano~ : 
ani) in luanp mefpcct~ tlJt~ ~enant ,btltlJ a ~ep2ni)~n,e up~ 
on: tbe lLoti} ; fo~ 1J( can neitber ahcn no~ lea'e IJ'~ <IroPt?~ 
iJolil . mitl;lout "!licence; anll tberefo~e rolje» eit{Jer t~ ilone~ 
'ti£s a!) tuell tlJe Qirt of tlJe 1Lo~n a~ of tIJe ~ellatlt. 

Qinotllcr 1iteafon oiferelJ tniJr tlJi~ fIrtion moult, not lie 
Wtl15, brennfe tlJe JLetIee ijatJ not attorned to fJim in tlle'me:: 
berrion, acco~btng to tlJe ~p-ttlion of rut! Ld. Hobe.rt in Swin
nerton'~ <Irafe~ tlllJere a <!CoPl'bolbcr mane a JLeaJe fo~ 11?ear~ 
renil#ng l1tent, anll tlJen lJe furrenb~ei) t!]e lReberfion to tiJe 
:IDefennant., mbo \t1a~ abmtttei), ani) tn a meplebin iJe at 
batten fo~ 1!ientcattear, wllicll (it 111(;1·11 faill) be couln not no, 
o~ ,enter fo~ a <ltonlJitiotl b~olien, lUitlJout tlJc atto~nment 
of tUe JL,etree to l1im. 
~ut tlJi~\l)a~ not mucfJ iufttlell on becanfr tfJe l1atu fecm~ 

to be otbcr1tlifc; fo: tbe<fftatc of a([oprlJolbcr llotll not pa!~ bl! 
anr dl;~ant of tlJe lliebcrfion at tl)e ctotnmon 11A1Ul, to miJidJ an: 
atto~nmcnt t~ neecffnr!" but br ~urrenner aub 9nmittancc. 

Curia. a CltoP1?lJoU)cr lJatlJ an ~nlJeritance, tlJo' be batb 
it in tlJe Poft, ann IJi~ <fllate t~ nom f(ren ann cftabli(lJeb b~ 
tiJe ([ul1om; aUll tlJerefo~e 'ti!ltiieafon to conftrue fJim to 
be 1JJitiJin tbe <fQutt~ of tlJi~ ~tatute., anb tlJe ratber be. 
caufe of late lJe lJa~ been lJelll to be wttlJin t!Je ~hltute De 
donis, &c. anti fo mttlJout fartfJer argument ~ubgment \l)a~ 
giben fo~ tlJt 101aintiff. 

Walwin ruerfu.r Smith. 

Trin. 3 Willielmi, Rot. 361. 

I Salk'. 177; A ~ueft~on: \tla~ m,obeb, mlJetlJer a Wtfcontin:uClnce in: au 
.. tnfetto~ <tourt l~ tJelpeb after 1ullgment bl' tile ~ta1 
" tute of Jeofails ? ann tlJe ([ourt tna~ of 1lDptnion: tlJat ~ifcon~ 
tinuance of 10~o,cf~ o~ in ~lcalling ma~ lJclpCb bl? tlJe ~ta~ 
tute; but ml}e-re tue ~aufe i~ btfcontinueb anti out of ClConft, 
a~ in tue 1Beginning of tlJi~ taeign fOJ not naH)ing HiHary 
~erm, aU <taufe~ mere tben btrcontinueb, \1llJidJ coulll not 
be atllell bt' ant' ~tatute of Jeofails, mitlJout it particulat 
.aft of ~arltament fo~ rebibin« tlJofe ([aufe~ ani) ~~ocef~ .. 

Ce. 8. )8. jJn Beecher's ([ate after a (Jlerllitt fOJ tiJe101atntiff.,tl;1ere being 
2 Cro. 2I1. rOme~oubt\1)lJetlJertfJcmfne\Ua~ gooil o~ not,sn1) tl)e1&lain~ 

2 tift 
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tiff ~ntenuing to b~ing a nem action, got-Ieabe to niCcoll:: ~ Nota, So 
tinne, tn miJr.ciJ ~afe tl}e 1ungment (boulll babe been entrell., IS :he E~?. 
Quod iC querens nil capiat per breve fuum fed fit in mifericordia t[[u~on De
pro faIr,! clamore fuo & prxd,. defendens eat inde fine die. , ~urrer; but 

15ut tnftean of fucl} an ~tttrr, it \tJa~, ~Jjat tlJe ~lattt:: J;pon ~ 
tiff br lJt~ atto~ner., Venit hie in Curia & fatetur fe in Curia hie th::{~;till 
ulterius nolle profequi ~o lun~ment hla55 giben., ~bat tlJe mi'a quia. 
~efennant eat inde fine die, wlJtcb amount~ to a Retraxit, non profecu'; 
ann i~ a 15ar to tlJ,e fame action fo~ euer, fo long a~ tl)at }~~~t breve 
jjungment ftanb~ tn fo~ce. 2 Cra. 213; 

WiJereupon a Writ of (ftro~ \tla~ b~ouglJt~ ann it ma~' . 
ft)etllei) tlJat tI;Jere \l:laf& a lE>Uconttnu8tne; fo~ t.lJt 4lerbtct 
\lla~ 2 Jacobi, attn tlJe jJtli)g~en~ 'h1a~ 4 Ja~oh~ 11 anb no <fton~ 
tiuuance ftom one '(term to tlje tltIJer, ttlJJitlJ miglJt lJabe 
been aiben br tlJe ~tatute of Jeofailes, if tlJe jIungment lJail 
been giben upon tlJe dtetbict ; but tt \Ua~ upon tlJe Retraxit, 
1Dl)iclJ i~ not 1llttlJin: tlJe ~tatute; anb fo~ tlJt~ m,eafon tl)at 
9jubgm,eJlt was rel)eJfen~ 

.~ .' J. ~ .... j.) u. ,_ .A ~. 
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Adams's 
Cafe. 
Farrell. 17. 

DE 

Termino Pafchre, 
Anno· 4 Gulielmi & Marire Regis & 

Reginx in Banco Regis, 1692. 

Adams q;CrfuS T a pIing. 

I
~ Covenant tlJe 15~eadJt~ atTigneb tuete~ QtlJat tbe ~oufe~ 
were not tn )Repatr~ tlJat tUe J1ocfi~ mere talten a\.tlal?~ 
anb tlJat tbe $ebge~ were b~oliett ilomn, ani) tlJe 
WitclJe~ unfcouren~ 

11rlJe.lrDefenbant pleab~ an agreement mabe between tUe 
~lainttff anb lJim, ~lJat lJe fboulll empIol? a mo~limau 
tlnee o~ four lrDal!~ in anb.about tbe repairing of tlJe~oufe~ 
1l'llJiclJ tboulll be a fufftcient ~ati~faction, anll tlJat be I)ail 
emploren a [[to~liman, &c. 

[Ipon tlJt~ tl\Iea tl)er.1.llere at ~ffue, anll tlJere·1.lla~·a [1er~ 
llict fo~ tlJe lrDefcnbant. . -

anll nom it \1.1a~ mobel) in arreff of 9Juilgment, anb tlJe 
~~ception~ talicn were, 

I. [[{!Jere an Accord and SatisfaCtion i!S pleabeb, it mull be 
Real; but in tlJi~ ([afe it 1tJa~ no mo~e tlJan tlJe lrDefenllant 
1Ua~ obligell to ilo. 

2. {there are fcbrral :l13zeacIJe!S atTigneb, anti tue Wefen~ 
llant lJa~ onll! anf\l.1ereb to tbe mepatr~ Of tbe ~oure, anb 
fo 'ti$5 a ~ir,ontinuan,e in ~leabtng, \tllJiclJ i~ not aibcb 
bp a @erlJirt. 

~. ~Ue ~ati~faction i7J uncertain .. viz. to e1uplol' a Q9an 
to \tIo~li tlnce o~ four ~ar~; ani) fo~ tfJefe meafon~ 1Ui)g~ 
meut 1lla~ ftareb. 

4 Curia. 
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Curia. ~n ([cber.~f;nt \n{Jerr tile ~ama!Je~ ate uncertain, 
ann to be ttcobereil, a~ in tlJi~ <tafe, a letTer ~iJlllg mnl! 
be none in ~att~facti.on3 anll tgete ac,o~lJ aun ~ati~facti:: 
'on i~ a gooi) ,~Iea. , 

lI3ut itl an actton of t0cbt upon a JOonlJ wlJere tbe ~um 
to be paitl t~ certain, tlJc're a ferret ~um cannot 'be ·pain in 
~ati~ft{(tton 'of a greatere 

Bridges ~erJ'UJ Saer. 

T lIif fParg fo~ pounning of lJt~ ~lJeep; tlJe ~etenbartt ju~ 
ftifietJ tl)e talling anll pounbtng fo: ~amage~fefant. 

tlttJe 191atntiff in tJt~ 1Repltcattotl Plefcrtben to lJabe a 
~ommon fo~ ~lJcep., ann tlJe 10~eccrtption being traberfci), 
t.hc 1urp founb tl)at tl)'e ~laintift iJab ([ommon fo~ ~iJeep, 
'and aJfo for Cows. 

gn ~bjettion tua~ mabc tiJat tbi~ <It-erZlict iliil notmaitJo; 
tain tlJt~ ~~efcriptiott., becaufe it 1lla~larger tlJau it 1tnl~ 
piealJeil; but it 1tIa~ alljungeil fo: tlJc 101atntiff. 

Carter rverfUi Horner., 

A~ Qctibn on tbc <Irafe 1tHl~ b:ougbt on a ([iagrt, 'hJIJerei: -It SnOVi. 3i?8. 
in tlJe 101ainttff ncctarcb., arlJat tijerc maf5 a ~if,ourfe 

bctUlcen !Jim ani) tuc Wefenilant cO,tlterning a ~ctruage in 
Cookham, \\llJereof Ed ward Darling 1na~ feifetJ tn 1F re., ann 
liftcmtfe conccrning a mtill \1Jbicll tbe, ~cfChllant afftrmen 
to bc publtftJell bV tl)c fafn Edward Darling, bl' \lllJicu be be~ 
bifctJ lJi~ cfl1fate (iJabin~, a [[tifc ani) four <IrlJnll~en) in ti;Jen~ 
mo~ll~., viz. All and fingular the Refr., Refidue and Remainder of 
lny EST ATE, of tu!Jat m.t.ub., ~ature, o~ ~ualttl? foeber., wlJe~ 
tlJer 1FreelJoln o~ <IropplJolZl., UllJtcl) ~ intcnil to furrentJer to 
tlJe <l1fc of mv mtl!., 1Leare~, (jJ)ooll~., ~late., Webt% ani) 
ClCtattel~.. I give and devife to <fliiabetl1 Warling my Wife~ 
anti to George, Edward, Eliiabeth, ann Mary. Darling in fuclJ 
S1@anner anll1fo~m a~ lJerein~aftet ir5 luentioncn ; tbat i~ to 
tap, one '([:biti) ~att to mr [[Hfe, tiJe otlJer two ~lJiril~ to tUP 
faill <IrlJiltJzen., cQuaUl' to 11c nibincll ~lJate anb ~lJare aliJte. 

~lJc '([etlato: fattiJer tJcbtfelJ., '(!t:l)at tlJe ~lJate of George 
lbouln be ftept entire tiU be \lla~ of full agc., And if any happen 
to die before 21, then to the Survivor and equally to be divided. 

Edward Oien? Elizabeth futbibeil,) anil George llte:l befo~e 21:& 

N 
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'tlCfJe $JDuellion \ua~, [[t!Jetter Elizubeth tlJe ~otbet !Jall an 
~ftate fo: )L,ife o~ tn fee bp dlertue of tlJi~ [[lill -: 

1t \l.la~ faill fbe iJall an !fitate in 1fee upon tI1i~ Wiffcrrncc, 
viz. 9lf tlJC ttellaro: lJall been entitletJ to lJ.;anllg in jfee, nnb 
lifiewife to mo~tgageilJ1anll~ not fo~feiteb., anll gan nebi:: 
ten IJt~ lLann~ in fee to iJt~ 15~otlJer, anll aU tlJe metl of bi~ 
l\.teafe~, Sl@o~tga~e~ anll <fllate~, ~ebt~ ann ~utie~, &c. 

Cro. Car. of \l)lJicb lJe \1.nl~ poff'eff'ed, &c. tlJere tlJe mo-H) Efrate being 
41{'11 Ab put amongtl ~ijattel~ QlaU onlp carrr an <titate fG~ )Ltfe, 
~ o. t. anll tbe tat!Jer becCtufe of tbe mo~ll poffeffed.· 
H· :wut \t)uere tlJe [[to~i) Efiate {fanll~ bl' it felf, anb t~ not 

mingleil amongll: perrottal qrbint;(~! a~ fO~ tjJnftsltcc, \tllJere 
a ~an being feiiell in fre llebifell Ui~ whole Efrate, tllere 

5Ityle 28r. tlJe mo~b Efrate e~tenn~ to tfJe 1Lanb, anb t!Je ~ebifee fiJaIl 
I Mod. ICO. talie it in1fee; fo~ ·ti~ a mO:i) wgicU comp~efJeni)~ not on~ 

11' tlJe lLanb it felf, but all tue jjnterell tlJe 'Qr:eaato~ tab in it. 
Econtra. '([lJe [[tO~il Efiate ugnifie~ tlJe lLanll anti not tue 

~ntereft wlJiclJ tlJe 't!CeRata: i)ab tn it; anb being in a miU, 
tlJat [[tO~ll tUUa be conftrueb acco~bing to tue <tommon anil 
Itnowtl ,acceptation of it, wijiclJ impo~t~ tlJe lGalln it (elf, 
anll not tlJe <fftate mljiclJ lJe iJa.b in tbe )L,atlll~ ann tlJerefo~e 
an <fllate fo: 11ife onll' patretlJ. 

~lJe mO:b~ \UlJiclJ fOUOID, viz, of wbat Nature, Kind, or 
Quality foever., are a fartlJer1:0ercription of tlJe~ting llebifen., 
1lllJiclJ i~ tue )lanll, ann of \tllJat ~enure it mal? be; fo tl)at 
tlJe teifato~ lJatlJ not left it to tlJe general ~onllruction tlllJat 
ll)aU par~ bV tue mo~b Efiate alone. 

3 loon. ~lJu~ it i~ tn a <!l;~ant! a~ if a lLeafe i~ malle to A. me~ 
pI. 88. mainber to B. in Tail, tliemainber to tlJe riglJt $eir~ of B. 

hllJo bargain~ anb feIl~ aU bi$ Efl:ate to D. notbing patre~ to 
lJim but tIuring t!Je )L,ife of tlJe (\l)~anto~, 1tllJiltl tlJe (!faate~ 
tail t~ in 15eing. . 

~~i!$ true, bl' a~ebife of tl}e whole Efrate, it lJatlJ been 
belb tlJat a fee btn fJar~, but it mS11 UpOIl a biffcrent meafon 
from tlJe ~afe at :War, fo~ it \Ua~ llebifeb, paying Debts and 
Legacies, anti tt lJappeneil tlJat tile perronal (!t1lste war> not 
fufftctent to bo eitlJer. Adjournatl.lr. . . 

:Burton 

J 
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Burto11 71erfus W oodwardo 

-4 D.ecla- Wdrwic. if. 
tzon tn E- M Ernorand. fello Santti Mich' ArchangeY 

quod die tunc ule. pr;r.cerit. ufq; finem 
v,ene tis prox. poil crailinum &Terminum quinque Anno
fantt~ Trinitatis iilo eodem rum ex tunc prox. fequen' & 
Termino coram Dno. Rege & p1enar. complend & finiend' 
Domina Regina apud Weilm. virrute cujus quidem dimifllo
venit Thomas Burton perWilli- nis idem Thomas in cenemenra 
elmum Blencow Attorn. fu- prred. cum perrinen. inrravir & 
Urn & protulit hie in Curia diet. fuit indc poffefllonat. quoufq ; 
Dni. Regis & Domina:: Regime prred. Robertus pofiea fcilicet 
tunc ibidem quandam billam eadem decimo die Marrii An .. 
fuam verCus Roberrum Wood- no tertia fupradiCto apud Bur
ward Clericurn in Cunad' mar. ton Dalfet prxd. in Com.prred. 
&c. de placiro tranfgr. & ejeCt. vi & armis &c. in mc{fuagium 
rion' firma:! & fum pleg. de prxd. cum perrin. in & fuper 
prof. fcilicet Joh. Doe & Rieh. poiTeilion. ipfius Thoma:: inde 
Roe qua:: quidem billa fequi- intravit & ipfum Thomam a 
tur in ha:c verba. Vv' arwic. ff. firma fua pra::diCta termino fuo 
~t;oma~ 'l6urtotl queritur prxdicto inde nondum finito 
de Roberto Woodward Cletieo ejecit expulit & amovit ip
in Cufiodia Mar. marefc. Do- {umque Thomam fic inde e· 
mini Regis & Domina: Regin~ jeet. expulf. & arnot. a poffer
,coram Ipfis Rege & Regina fione fua inde exrrarertuit & ad
exifien' pro eo videllcet quod bue extratenet. Et alia enormia 
cum quidam Edmundus Budd ei adrunc & ibidem intulit can
Clericus decimo die Martii tra pacem diet. Domini Regis 
Anno Regni Domini & Domi- & Dominia:: t\egin~ nunc & ad 
mE Wilhelmi & Marire nunc dampnum ipfius Thomre de
Regis & Regina:: Angl. &c. cern Hbrar. Et inde produci!: 
tertia apud BUrton DaUet in feCtam, &c. 

jeilment. 
I Show. 
368. 

Com. prred. dimifiiTet conce(.. Et prxd, Robertus per Caro~ Not gull-
fiifet & ad firmam cradidHfet 1um Ballet Attorn. filum Yen. ty plead
pra-fat. Thmmc unum meifua- & defend. vim & injure quando, ea. 
gium cum pertin. (ciruar.jacen. &c. & dlCU: quod ipfe non e11: 
&exiHen'inBurton Da(fec pr~d. inde cutpabilis. Et de hoc pone 
mCom~pr<ed. habend.& tenend. fe fuper patriam & pr:cd. "1 ho
mefiuagjum pra::d. cum perrin. mas inde fimilicer &c. Ideo 
pra::fat, Thoma:: & affign' fuis a yen. inde J ur. coram Domi-

~ N 2 no 
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no Rege & Domina Regina Lechmere non expcCtat. virru- Si non 
apud Wefim. die Mercurii te brevis eorundem Domini Re- OlUlles 

prox. pan tres feptimanas San· gic; & Dnx. Regin<£ de fi non 
CIa: Triniratis, Er qui nec. &c. omnes &c. venerunt ram infra 
Ad recogn. &c quia tam. &c. nominate Tho. Burcon quam 
idem dies dar. eft partibus prx- infrafcript. Roberrus Wood· 
ditt. ibidem, &c. poftea con- ward per Actorn. fuos infra
tinuat. inde procelTus' inter content. & Jur. Jurat. unde in-
partes pred. de placito prxd. fra fit mentio exaCt. quidam eo-
per Jur. pofit. inter eas in fe- rum videlicet Georgills War
fpectum COfam Domino Rege ner Henr. Norcon Job Everton 
& Dna. Regina apud Wefim. Robenus Dodingcon Jofephus 
ufq; diem veneris prox. poft Sherfion Thomas Coles Guili-
trcs fepcimanas Sanai Micha- eJmus Chaplin Tho Thompfon 
eJis ex tunc prox. fequen' nifi Georgius Corterell Thomas 
Junic. Domini Regis & 00- Gardiner & Elias W,eIIs ven. & 
min~ Reginx ad Affifas in in Jllram iI1. jurat. e~ifiunt & 
Com. prcrd. capiend. affign. quia refid. Jur. cjurdem Jur. 
prius ciie Lunx decimo die non comperuer. Ideo al. de 
Augufii apud Warr. in Com. circumfian. per Vicecomitem Talcs. 
prcrd. per formam fiatuti &c. Com. pra:d. ad hoc eJea. ad 
Yen. pro defeCtu Jur. &c. ad requifition. prced. Thom~ Bur-
quem diem, coram Domino ron ac per mandate J uftic. 
Rege & Domina Regina apud .praod. de novo apponitur cujus 
Wefim. venic prxd. Thomas nomen panello infrafcript alIi .. 
per Attorn. fuum pr<£d. & pra:- Jacur fccundum formam Harut. 
fat. Jufiic.ad Affifas coram qui- in hujufmodi caru edit. & pro-
bus &c. miL hie record. ruum vir. qui quidem Jur. fic de no. 
coram eis habit. io hxc verba vo appofir. videlicet Robertus 

The Pofiea die & loco infracontent. Onely exact. fimil' yen. qui 
PoRca. coram Johanne Powell Mil. u- ad veritatem de infracontenr. 

no Jufiic. Dlli. Regis & Domi. ftmul cum al. Jur. pr~d. prius 
nx Regina: de Banco & Geor- ililpanellat. & jurare dicend. 
gio Dodfon Armig' eidem Jo- eleCti triar, & jurat. dicunr fu
hanni Powell &Nicholao Lech· per facrament. ruum quod JRe .. 
mere Mil. uno Baron. Scacca- lfO~ia de Burton DafTer in Com. 
rii Dom' Reg. & Dom. Regin~ Warr' infrarcript. eft & a [em
Jufiiciariis iprorum Dni. Regis pore cujus contrar' memoria 
& Dominx Reginx ad Affifas hominum non exifiic fuit ims 
in Com. Warr. capiend. affign. propriat. quodq; Vicaria Ec
per formam Hacuti &c. hac vice clefix de Burton Daffet prxd. 
8iTociat. prrefentia prred. Nich. a toto tempore fupradiC10 fuit· 

& 

I 
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& en Ecclefia11icum beneficium feoda l~ jure, vicarjz fux prxd. 
& dotata, quodque me£fuagium quoufq; ~. pra::d.. CJt~amberlatri 
cum pertin. infraconrent' eft & l1>amerae~ poa edicionem 11a .. 
infrafeript. decimo die Martii tuti pr~d. & anre primum diD 
Anno tertia infrafcript neenon em Augufti Anno D,ni. ~ 6?9. 
a toto tempore fupradido fuit in ftaturopra::d. nientiona,f. feLi 
pertinen. ad vicariam prred. & eodem primo die AuguJli fell: 
parcell. polfetTton. ejufdem vi- unquam ponea hucufq; non, 
carix unde eadem vicaria ut pr~fiitit facramenta Anglice 
prefertur dotat e11 & gavi(um biD not take tbe SDatbtl, per 
fore debet per Vicarios V icari~ fiatur. illud appunduar. fore 
pr~d. pro tempore exinen. prrenand. per quod pr~d. 
quodq; decimo quarro die Fe- Qtbamberlafn J!)ametllep vi
bruarii Anno Regni dieti D'ni gore fiatuti prxd. de vicaria 
Regis & Dnre. Reginx nunc prred. ipro fado deprivar. fuit 
primo quidam Chamberlain & vicaria ilia vacua in lege de
Hamerfley Cleric us fuit vicari.. venit quodq; infrafcript. Ed..: 
us vicari~ pr~d ac vicariuS mundus Budd Clericus ad. 
ejufdem vicarix continuavit & tunc exinen. presbyter fecun ... 
eandem vicariam habuit ufque dutn leges & 11arut. hujus Reg
deprivarionem fuam pro caufa ni Anglix debice ordinate 'poft 
inferius fpecificat. Videlicet finem fdC Olenfiuni fecundum 
quoufque vicaria pr~d. vacua compurilrio,ri. viginti & octo 
devenit virtute cujufdam fia- dierum pro quolibet menfe 
tuti in Parliamento didt Dni. compur3t. pofi: prred. p'rimum 
Regis & Dnre. Regina:: nunc diem Auguffi prox. fequen. & 
3pud Wefim. in Com. Middle- ante finem fex menfium fecun.! 
fex AnnO' Regni eorundem dum Computation. Calendar. 
Dni. Regis & Dna::. Reginx compurar. Anglice Cltalenl1ar 
nunc primo tent. de abroga- ~ontbg poft eundem priOluni 
tion. Sacramentorum Primarire diem A~gufii prox. fequen. 
& Ligeantix Angl. arbe eDatbs fcilicet 2.9 die Januarii Anno 
of@>up~emac!,antJ alleglancc, primo fupradid-o ad vicariam 
& de appunduand' alia facra- pra:d. prxfenrat. infiitut. & in
menta edit. & provif. quodque duCt. fuit & omnia qux per Ie· 
prxd. <!l:bamberlatn J!)amer" ges & natur. huj!Js Regni Angl. 
Oep prred' decimo quarto die requiftr. vel necdTar. fuer. ad 
Fcbruarii tunc primo [upra- ip(um perfedum incumben. 
dicto & continue pofiea ufq; diCta: vicarix faciend) (ft pr~.1 
deprivation. fuam prxd. fuil: dida vicaria przdicto tempore 
feiftr. de pr~d. mdTuagio cum prefenration. infiiturion. & in-' 
penin' in Dominico Cuo ut de ducHon. prxd. vacua fuerit) 

debita 
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debita juris forma fecit & per- on inflitution' & induction' 
implevit qui quidcm Edmun- pred. vacua fuit necne Jur'pe
dus Budd poftea fcilicet eadem nitus ignorant & inde petunt 
vicehmo nono die Januarii in advifament' & confideration' 
meffilagium prxd. cum pertin. Juf1:ie' & Curia; hic'& fi fuper 
intravit&fuitindefeifit'prollt tota materia pra:d' per Jur' 
lex ponulat. Et fic inde feHiC prxd' in forma pr~d.compere 
exiften' prxd'Edmundus prred. videbitur eiCd' J ufiic'&Cur'hic 
decimo die Martii Anno ter- quod vicaria i)ra:diCta prxd. 
tio fupradicro dimifit prxd. tempore prefentation' inftitu
ThornxBurton Meffuag.prxd. tion' & induCtion' prxd"vacQa 
cum penin' habend' &oceu- fuit tunc iidem Jur' fuper fa
pam!' meffoagium pr~d. cum cramenr' fuum prxd. dicunt 
pertinen' prxd' Thoma: & Af.. quod prxd. Robertus Wood-
6gn' fuis ab infrafcript. fefio ward eft cu]pabiJis de tranfgr. 
Sanfri Michaelis Archangeli & ejea~on. prcrd. prout prxd. 
tunc uIt' prxterit.pro & duran' ThomasBurton interius verfus 
infrafcript'terminoquinq;An~ eum queritur &affidunt darnp
Dorum extunc prox' fequen' na ipfius Thomce occafione 
plenar' complend. & finiend' tranfgr'& ejeetion. prxd.u]tra 
quodq; idem Thomas Burton rnif. & cuftagia fua per ipfum 
ponea {eBieet eodem decimo cirea fetram fuam in hac parte 
die Martii Anno tertia fupra- oppofit. ad duodecim denar' & 
dicto'in meifuagium prxd'cum pro mif. & cufl:ag.il1.ad 53 s. & 
pertin' intravit &fuit inde pof- 4 d. & fi fuper tota materia 
feffionat' prout lex ponular pr £d. per J ur' prxd. in forma 
quoufq;prxd.RobertusWood- prxd. com pert' videbitur ciCd. 
ward eodem decimo die Martii Jufiic'& Cur' hie quod vlcaria 
Anno tertia fupradifro vi & prxd. tempore prxfel1tation' 
armis in meifuagiumprxd.cum in[btution' &,induction' prxd. 
pertin' fuper poifeffion' prxd' non vacua fuit tunc iidem 
Thoma: Burton intravit & ip- Jur. fuper facrament' fuum 
fum a firma fua infrafpecifieat' prxd. dieunt quod prxd. Ro
ejecit prout idem Thomas Bur· bertus Woodward non eft . 
ton interius verCus eum que- culpabiIis de rranfgr. & eje
ritur. Sed utrum fuper tota dian. prxd. prout prxd. Ro- ' 
.materia prxd. fu,erius in for- bertus interius pro fe placi
rna prxdiCta compen. vicaria tanda inde allegavit. Et quia 
prxdiaa tempore prefentati- &c. 

Burton 
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Burton rverfus Woodward. 

U~on a fpe:ial01ctilirt in (JJ;j[rtnH~nt tijC ~afe \t1a~ tI1U%: J Show. rj~t 
([tle [1icarillgc of Burton Daifet toa~ a dlitannge en" 

tlOUleb., to mlJicb ttJc ~cffuage now tn ~ueftion tJ1'O belong~ 
([bat on tIle '4 War of February, I WiIIieImi, one Cham~ 

berIain HamerOy b.1a~ [lieat tfJereof., mlJo waf) nep~iben fo: 
not talting of ti)e ~atlJ~ bp a ~tatu·tc 1nane Anno primo of 
tjJe latng aun ~uren. . 

flClJat tlJe ",lLte1To~ of tlje ~laintiff after n~ Lunary Months to 
be computeb from ttc ura Wal! of Augufr, &c. l1ia~ p~efent~ 
elJ., intlituteb ann inburtetJ to tue faii) illieartlJge; but tr;lJe~ 
tt]ef it \tla~ boil» o~ not at tlJe ~ime of fuel) W~efentattotl -: 
wa~ tl]e ~uettion. 

Qlntl tiJt£s bepennetl Ul10n tl)e <!onffrurtion of a ~ara~raplJ 
of tfJe ~tatute mane fo~ abJogating of tbe ~atlJ~, ann ta~ 
liing of new O~leg. 

anti bc it enatteb, &c. €lJat if anp arcbbiOJop o~ 15Hbop 
O~ an'l! otber ~erron no\1.l balling aup <fcclefrailieal :tF>ignitp,) 
lBenefice o~ 10:omotiott, tball ne~It~ct o~ tefufe to tafie tlJe 
1.IDatl)~., &c. in fueb manner a~ i~ tl)crcin ilirectetl befo~c tlJe 
fi~ft War of Augufr 1689. eberr fueb ~erfon ann 10etton~ 
fo neglettin~ O! tefuung mall be., sub if), ann are berebr ne~ 
tlaren aub ailjutlgcll to be fufpcntJell from tile <It~ecution of 
lJi~ 0: tbeir ~ffiee~ br tlJe ~paee of fix Months to be accoun:= 
ten from tUe fittl war of Augufr. gun if tlJe fain ~CtfOn., 
&c. fo lJabing neglecrctl o~ refufen {ball not mitbtn tbe· fait. 
lixMonths talie tlJc ®atlJ~ in fncb ~anner., ([ourt o~ 10lace.,. 
a~ tlJer ougut to babe tateu the fame b£fo~e tiJe faii) Ill: of 
Auguft, tben fle. &c. mall }1e ipfo facto bep#bCil., &c. 

~O\tl if tbe fix bIlonths appointcn bl! tlJt~ art ruaU be a,~ 
eountetl Calendar Months; tlJen tlJe ll)Iaintiff bab no '(title, 
becattfe tlJe 4tiJurelJ waf) aU tlJnt t!imc full of HamerOy. 

1t b.la~ arp;ueil f02 tl)e lBlainttft tIJat thore (ball be 8'~ 
conntcb Lunary Months; fO~ in aU ~tatute~ 11.llJere tile [[lo~7J 
Month if) ufetl tlJt legal ([omputation mall be 28 ~at'.e'. 
a~ \nlJere an ~nfo~mation ma~ b~ou~lJt fo~ uau~ of· an 2 Roll Abr~ 

unlawful (J5ame 7 Months upon tbe ~tatute of J3 H. 8. it su. , 
batu beett lJeIll~ arhat tlJefe ~onti)~ OJaU be ac,ountetJ bl' ~!~.28.g· 
2 8 wap~ to eacIJ ~ot1tb. cap. 9. 
~o upon the ~tatute of Enrollments, 111? mbidJ 'ti~ enatt~ ero. Eliz.; 

til., 'Qtbat no 1freel)olb o~ 1tllJrtitanee mall paf)l but bl! :m>eeil ~3(~fi 
in uniting., anti ellfoUetJ mit!J!» u,: ~ont.b~ after tlJe l0ate 0 

tljereof, tl)erc it O)all be alfo (lc.connten 28 ~ar~:) 
• ~n 
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2 Cro. 167. 9':» L liC ~anner~ 1lll)ere a )Leet i~ to be ljeltl wi£lJin a 
Month after Ea!l:er ,ani) Michaelmas, ti)at $J$ontiJ fiJan be 
ltficwtrc accGunrCi) 28 Wal?B'. 

Econtra. 1t \tIa)j ar~uen on ttc other saibe, tlJat Month's generaUl' 
fpH1Itt.ng (ball be accounteil in tlJc lcg:a! <lrontlruttiol1 28 
~ap~,; but \tliJere au art of ~atliameltt ilotl) relate to )lAil!~ 
nten~ It OJaU bz c;onfrrueb a,co~oiug to ti)e urual account 
81lHmgft tbe1tt. viz. 28 ~al!s. '. 

gUll \tIijrtc it rclq,tez to (fcciefiafticaI 10etfou~~ aJ1 in tfJi~ 
([afe., it (ball be acco~niu.g to tlJeir <[omputation.' 

3'tirifj true tue fO~lltct of tb£fe <tafe~ ufuaUp l)appen~ .. b~:: 
canle tiJcre are mo~e JLarmen tgan 41:i)ut'l;Jmen~ anll fo~ 
tiji% lfte&fon ann upon tbi~ nttliucrioll tue autljo~tties citclJ 
on ti)e otber .~ille are )Law. 
~O\U bere i~ an act of ~arliament rerat'ing oull:' to <f'~ 

cleuatlical ~etfon~., br wbicb gct a certain attn neterntinate 
~tme i~ limiten fo: a ~lJitlg to be none, tlJe laeglect 1tlfJere~ 
of betug p~nal, it (baH be 8ccounten a,co~ning to tl)eir 
~ontlJ~., ann not br 28 ;wal!,a>. 

2Cro. 166. a~ fo: inHance in: tue <[afe of a: )Lapfe, upon a Quare Im .. 
Yel. 100. ide pedit tlJe ft~ ~ontlJ~ ruall be Clccountell arco~))tng to tfJe 
6 Rep. 62. ctatentJar: ~o upon tlJe ~tatute 2 & ~ Ed. 6. cap. 13. \lliJidJ 
M~\{~~9~9 gibe~ a: <Ironfultation if tlJe ~ugget1toll is not p~obel) b~ 
2 Infi.3;0 .• two mitnelIe}l mitlJtn fix Months ncrt after'tije ~:o!Jibttion 

13 H'4-
cap, 7. 
Dyer 142. 
218. 

Sid. 186. 
Cro. Eliz. 
227, 83). 

gtanteiJ! ann it \tIa~ ueber a1l1ullgell otiJerwife hll)en tfJe 
'(!!t}ing relaten to (fccleftaifical 10erfoti~, ani) berp often 
ml)ere it notlJ not concern tl}ctU, a:~ upon tlJe ~tatute of 
H. 4; fo: rupp:elItng miot~~ 1tlbitb gibe~ tbe 1uiltces au:; 
tl)o~itt' to enquire of lRtot~ hlitlJin a SlI90ntlJ after tl)e $lI)f:: 
feniler~ ate llepattell~ &c. wl)tcfJ (ball be conilruel) acco~ns; 
tng to tue almanacli ~OtltlJ~., anll not bt' 28 ~al'£l. 

atlJe bert' penning of tlJi~ ~tt mat' be a: gOOl) j!tlilUcetnent 
to QJew tlJat tlJe ~alier~ tlJereof were of tlJi~ flDpinion . fo~ 
tijere i~ a 'Ol:ime «tben to aU<fcclefta:aicftll0erfon~ to come 
in anti talie tlJe ~atb~., viz. befo~e I Augufii, otlJer1tlife to 
be fufpennen : qrlJi~ t~ not fo ntucb a ~uh:tlbmcnt a~ an 
£l)llttOnition tlJat tiler 1ttS1? lieep tfJeir jE)ignitie~ bp a far~ 
t"et ([ompliance \tIit., tlJe 1L,aw ; tbcn a Wa1' i~ gib£n ttllJtcu 
if5 s war of <n;zace ani) 1Fabour~ to mbicb a ~enaltp i~ an~ 
ne~en in ~are of rtot compll'ing; fo tbat tbel' OJall babe the 
longell le,at' to confolm to tI;i~ JLa\\1, ann tbereCote t6e 
<ltonffruttton of tl)rfe motn}1 QjaU be acco~lling to tlJe ~ub~ 
jett'1natter~ a~ if ~ ant to pap ~Ot1eF on tlJe rira IDav of 

Michaelmas 
t 

• 
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Michaelmas'(!erm~ it fbaU be paib tlJe urfl iea~ tn fuU t?rerm, 
anil not OU tlJe <f[oin,Dar l.UbidJ in legal ~onaruction: iSS 
tl.le fir! ~al! of tlJe '(term. Atljournatur. 

E~ettment fo~ fibe Clofes caUeb Furlong containing :20 g~ I Salk 21) 

cress of Arable and Pafi:ure, to lJabe ani) to bOlb tlJe afo~e:= I Sho~. 3ti. 
faill ~IOreSS of JL,anll, Bec, (tIpon not <!l)utltp pleabell tlje 101atn" 
tiff ba b a dteri)t~, anb it bla~ mobeb tn arretl of 9lungment; 
fo~· :tlJat be ougl}t to i.'Jemaub fo maUl! aCre~ certain of 
arable ann to maRl! of 10allure; anll upon ttJi~ bert! (f,:~ 
ceptiotl a 9lubgme"nt in <fjectmznt mass reberfeo UPOIl a 
Ulttt of <frro~ b~ougfJt in tlJt~ <ILourt, viz. 

'(ti)e ~latutiff iledareb of a ~etruage anb 40 Acres of Land eta. Car. 
Mea'dowand Pafiure tljereunto belonging, anb btn not otain~ 573· 
guilb 110m muc,lJ of ead,. . . ' '" 

Savell'~ Cltafe t~ e~p~er~, tl)at an (fJectment mtll not lie of IYRep·55*, 
a atlofc, but it mutt be of a certain ~umber of geres, anti 
tlJe Jeature of tlJe ~anb mull: be parttcularlr e:rp~etIell. 

1t lJa~ been lJeln tl}at tl.lo an <ejectment \Vouln not Ite de 
uno c1aufo ~euetalh!, bzcaufe tlJe"~lJeriff catinot tell of hllJat 
to lleliber ~"o[etTton ; pet wlJere a ~ame i~ gtben to tlJt ftlofe 
11.litiJout fetffng out tiJe Jaumber of acres, 'tis meu enoug;1J ; 
anb tlJiS \lias tlJe flafe of Jones anll Howell in ero Elit. 23). 

15ut in: tl]e fame leook, anb but tmo Wear~ after\l.1atb~, 
it mas tuIeb, t!Jat it moulb not lie of a tlJirb 10art of a c!lofe, Cra.1::lii 
tbo a~ame 1Ua~ gibell to tt; anb tlJe Searon there gtben 338• " 
h1as~ becaufe an (fjettment i~ tn Jaature of a Prrecipe, lllgiclJ 
mull contain a certain: Jautttbe~ of acre~. . 

'But tlJat mlJiclJ conle~ nearer to tlJe, ~afe now itt ~uefti~- "". 
on: is, ~lJat of Weeks anb Sparrow, 'b.lI)U!J wa~ an <fjectment 2Cro. 435-
of t\llo ~lofes calleb Gulwel, containing ~ aCt:-S of ],unb, 
anb bib not tbew mlJat each ([lofe contain eo, \lllJtcl) tuas bell) 
goob becaufe tlJe ~ualit~ of tl.Je )Lanll \\las mentioneD: 
l5ut 9jutlice Houghton \tIa~ of anotl)er ~pinion itl tl)at ~afe~ 
1tllJtclJ reem~ to be bett! teafonable; fot if an cfjettment 
1»tll not Ite de uno Claufo, bec8ufe of 9lncertaintr; tile 
glltJition of tlJefe mo:b~ 1DlJtcl} follO\l), viz. comaining 3 Acres 
t>fLand, botlJ not malie it mOJe cenain. 

gn~jectmentdecafl:rovilla& terrisin Kilborough feem~ to be Yel ttS' 
,ertain enonglJ to tJefcribe tlJe ~t)ing temanDrb, in o~ber to Styie 20~ 
tet;ober tl)e )00[e11'totl; but It \tla~ lJeUJ to lle too general., 

Q anb 
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anti· upon 1DbidJ no Haberi facias coaItJ be a1tJ~t])tb~ anb 
tl)erefo~e inCufficient. 

~erj. Tremaine contra: 1f tlJete i~ fucb a cterteint1? of 
1DlJtd) tbc ~betiff mar beUber ~o[£ffion~ 'ti~ \nell en.0uglJ. 
, j]n Savef'~ (Jtaf~/tlJert h1a~ neitl)e, t~e iluantitp o~ ~uali~ 
tp of tlJe JLanll tiefcribetJ; but bere l~ bott): 'Qr;I.fH \t,as an 
(fjectment of a S1Jeffuag;e antJ a <!tlofe callell Dovecote (f lere 
containing 3 gcte~~ but botlJ not far.Uli)etl)er ll.tantJ, ~ea~ 
bOID., o~ 10atfure, &c. 

~iJi~ action i~ in ~a:ture of a ~repaf~, anb tljerefote it 
'iiiiU lie de uno pomaria, o~ de una demo; but 'tt~ not iJoubt:= 
eb but it mill lie de uno meflhagio five tenemento, I tnitlJ tbi~ 
alJbitioll, viz. vocat. tl)e Black Swan. 

Curia. an tlJe (Jtertaintr in tlJi~ <tafe. i~ tf)e g nlJition of 
tlJe ~aute calleb tl]e Long Furlong; 1tlitlJout tl;oft mO~n~ tl)e 
otl)er are berr .uncertain. . 

;mo\tl~amt~ of ~lace~ art. tteitlJer necetrarl' 0: material ill 
gtbing 10otreffion, beC8ufe tlJer often ciJan~e mttlJ t!Je ~to~ 
p~ieto~~; ann tlJe ~lJeriff mutt babe. fufftttent Jaotice out 
of tlJt meco~b it felf to gibe 10otteU"ton. 

lI@t:i~ a ~oubt 1llfJetIJer an <ejectment mill lie of a dtlofe, 
gibing it a ~aute 1tlttlJout ablling tlJe ~umber o~ ilnualit~ 
of gcre~; fo~ if an , gfftie lbo~lb be b~ougfJt de uno cal ufo 
vocat.· 16lacli~acrt, ·tl~ not goo i). 

lent bere ·tt~ berr uncertain, fo~ t!Je 101ainttff bib not 
fbew bow manl' gcre~ of ead) in10sfture anti ~eabow; 
~ni)' t!Jen to fa,)? habendum claufa terr~ t~ ret mo~e u"certain ; 
fo~ tljo tlJemOtb terra tn legal acceptation ,omp:elJenb~ ars:= 
llie lLanb~ 1?et it botl) not relate to ~at1ute; fo notl}ing it$ 
faib of tbat! ani) fo~ tlJofe dln~ettaintie~ tlJe ~ubgment 
ma~ reberfeb after two SJ@otton~ in Trinity '(term follo~ 
tug .. 

Loder 



Pafell·4 W. & M. iI~ B. l~. 1621::.. ____ .~9:;......;.....9 
\ 

• 

. Loder rVeifus Snowden. 

I ~ filt gppeal of ,~t~~>Der tijc [[{rit \.na~ returnoble a die I Salk. 64' 
Pareha! 10 quindeClm dtes but tlJcre being a lIDcfzct of l1}leog~ 

e~, ann tfJht betn~,retutnen bp t~e ~ijedff, tlJeappetlant 
came into aroutt, ann b-p lJ'i~ ([ouurel p~al'ell tl)atlJe mt3'Jt 
finli ~·ut;itie~., &c. 

Quarto die poft tlJe appellant appear~ll per Attornatum, ann 
tt)eU ti)e wetentJant tua~ arrai~neil. « ' 
. ~erj. Pemberton tooh <f;r(:cptio"$ to tlJ£ ~edaration, anb 
p~al!ei) tlJat tiJe j.2)efen~ant ·lltigl1t be' nil'clJargetl, beeanfe 
(be appellant appearel) br Attorney, \11iJJCiJ tn t!Ji~·<lt·are , 
coulo not be; a.ni) tlJerefo~e it IDa~ no appesrance, ani) if 2Inll:. 313-
fo, ttill a ~t1',otltinuancc of tlJe~uft upon llieco~~+ . 
~te ~ourt t]abtng takin time to confilJer, tbe 2lppeUee 

h1a~ b~ouglJt to· tlJe )J3ar a recent! ~tme, atttl toeti tlJt Qtp~ '-
pcUant Wtl)1 tbere in ~trfon, (lnn ~utctie£s mtte taken, 
but tile 1filing of tbc mart4f'tnt of atto~nel! toa~ rejeatn; 
tllen tl)c fame <ll:rception nn1~ tnobet» a~ befo~e, viz. ~bat 
an appeal being of a biffet£nt~t1ture front otuer 2tct'ion£i., 
it ougljt to be in propria perfonrfua.infiant~r appe-Ilat. ann not 
per Attornatum; fo tlJat tbCre being an lntermiffiou, toe 
lllbolt i)1 lJtrcontinUtll, 8n1) tbe <!Couft gibe~ 110 jk)(tW obert 

'([i~ true .itt an appeal of Mayhem, 1Ubere tlJe~laintttf 2 Infl. 3I~; 
biil appear bp .atto~nf1? C a~ in tlJt~ <!Caft) tlJ€ }JDefenllant 
tJ~artll, ttlJat be miglJt be btmannen, bJuJelJ 1tla~ bone, ani) 
I)e not appearing in propria perfona, \tHl~ tlOUfuit. 

15ut tlJe)Gatu 1)1 not tlJat tiJe appellant (ban be nemanlJ~ 
eil of ~ect1Ittl?., be-eaufe 'tt~ incumbent upon lJitu top~o~ 
fecute iJi~ gppeal; anll if t!Jere ifJ aUl] J1aelJe~ ttl !Jim., 
tbtn 'tif) a ~ifcontinuattee; anb if 1)e i~ ilemanlJrb at anr 
'ltitlte.,anil ,1lcitl1 not appear., tlJe oroutt \lIill tlJen reco~i) 
tIle ~ot1fuit,. fo~ tlJe g pp~Uattt muff be a.U tlJe ~erm tn 
<!Court.· . . 

'(!I:;ere (;J a ~~eeeb~nt in Ra{}alJ'~ <fntric~, Wijere ~ubg~ fo1.46. c. 
ntent \lja~ giben aga:t.nft t!Je WftJo\l) fo~ l.uant of a ~eda:; placlt. I. 

tatiolttl1e fittl War'of tlje 'Qrcrm; ann tbetefo~e tlJe gppel~ . 
Iant bribing noW faileD in llis.s Qlnton there can be no Q(:: 
mcntnuent, it beitl!J in an Qtppeal of jE)eatl), tolJere no 
fudJ fabour i~ giben 'dtlJer bp tlJe ~tntute o~ ~ontmou 
)Law. . 

o 2 Curia. 
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Curia. qrho tnt :Wec[aration i~ boit) in it felf, ret ·tf~ 
not aU one a~ if tlJere tall ,been no Wfclaration; ·ti~ onlp 
twin Co fjr a~ not to oblige tbe ~cfentJant to mafic Qtn~ 
fwer to it; rlje gppeal Ulap be arratgnctJ again, efp2ciaUl! 
tIJe g,pp£llant bein~ tbe falne War in ([ourt, ann ttje to!)ole 
~erm (bull 'be tafien az one WSl'. 

~iJe Wefeull&nt upon tl)e ·arraignm~nt tlJoulb babe PJilprl'J 
that tbe 101aintiff ntiglJt be bemanD£il., brcaufe l)e cou!i) 
llot appear bV atto~ner, anti tbell tflJe ban not appcareI» 
in perron be l1)oulll be nonfuitcb. 

l~e ma~ not arraignen again, but ti)c ~"onbat~ tctJh 
tlJe mc,o~tl. 
~bc ~efcunant PlSrCi) Oyer of tlJ,c mrit ann 1!irturn., 

\tllJitb \na~ rcturnell, anll rtalJ, anti t~en bp tJt~ ~ounrel 
moben tlJat it miglJt be cntreo az it \tJa~, ,ann tlJar crontt~ 
nual1Ct~ from (1[ime to ~ttnc migl)t be entren in liiegaril be 
1l1a~ going into tIJc llitng'~ ~etbice ml}icb 1.Ua~ grantcll. 

'Qrben I:)e pleailetJ a ConviCtion of Man£1aughter, tllIJidJ \t1a~ 
ittfiftcn on to be a goon ~leC\ in 15ar to an appeal of ~ur:: 
ilCl\ &c. anll tJalllJi~ 'lrlerg)?, j<.c. ann p~aFel.l toat I)t~ }Olea: 
migbt be allo\uctJ.. • 
. ~t \.Ua~ rean bp t~e ~e,onbarl? 

• 
j Mod. 156. ~lJc (It't1fe of Goring RntJ Deering \tla~ nOm tirttJ, hllJrfc it 

\l'l&~ tlJe ~pinioll of 10 'Jjunge}l. tl]at a ~an itlilirren fo~ 
g@urner~ anll fountJ guilt}? ofSI@Jnaaugl.Jter, tlJe «ourt 
ouglJt not to a~k lJim U1l)at 11e lJ~tJ to fap, &c. tlJcrcbp to 
let lJim into tue :l5enent of lJt~ ~lcrgl!., ann tlJi~ fOl tlJe 
gnbantage of tlJe ll)erfon mgo it1tentJ~ to b~ing an appeal. 
Tamen qUa!re, fo~ ti)e JLa\t1 reem~ to be otlJrtmife. 

Rex ruerJU:! Roberts. 

it SIlow. 389. J~fOlmatiotl fo~ Extortion, fetting fo~tlJ, ~llat tfJere t~ a 
<!Comlnon, 19auage antJ 1fcrrr::boat, &c. fo~ tranrpo~ting 

of llJeople attn <[atttc., &c. ftom rucb a 10Iscc., &c, 
t!tlJat tile ufual mate fo~ tue 10atTage of a -OOan ann a 

1901fe 'lJa~ a 10Fnnt\ antJ foz a ~coJc of ~eep 2d. &c. 
ftt)8t the ]E\rfcnbant being tbc <Itommon 15natman., till) 

C'ffrrp at certain rimes febero I ~erron~, ani) feberal ~co!e of 
~~;ccp, ani) tiJat buting that Time I)e bib efto~t de qui~urdam 

ignotis" 

I 
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ignotis, fc~ ttc [lfe of toe faiillBoat in pa [tiner DUCt. &c. b(r . 
. pro tranrponatione cujuOiber equi :ld. & pro quHmfl,bet v'iginti o'.'i~ 
bus Anglice ~COt, of ~tJcep '4d. & lie iecl1l1dam ratam, &c. 

~l1t ~efcnlHtnt \lJa~ fourt1l gyiftl'., ann nott! febrfa{ <!r~ 
(eption~ were t~Jten in ~t'rcft ot ~uog1ncnt. 

(I.) '([i~ not fait! front blijOllt IJe e.rto~tctl tl)ofe ~unl~, 
but o'nl-rde quibufdam ignotis. ' 

(2.) ~o 'Qtunc certain hnl~ lltClltioneb UJl)cn toz mron~ 
1X8~ ilone. 

(3.) ~~i)'5 not fait) bow matt'p ~co~c of ~fleep bJete',arrie1l 
ober~ O~. tJ:Hlt ti1e :IDefc~tJant 'Carrien au!', but ont!' tlJat be 
'loch fo~ eberr ~I;o~e, &c. 

)1ilie Marrin van Henbeck'~ <!rare agaiuft wbom an ~nfo~f 21eon 3~~ 
matt on Ut8~ b~ouglJt upon tlJe ~tatute of ~8 H. 6. ll1!JiclJ 18 H. 6. 
rCQuir£~ tbat aU 1Bipe~ of [[line (ball be gaugetJ, &c. bcfoze ,cap. 17. 
tilcr are fOUl, flnb tbat fo lUUCiJ of rue ~~i,e a~ it wants in 
NIeafure (ball be abated, on ~ain: to foHeit tl)z [lalue to tb~ 
~ing ani) 1nfo~mer ;' ann fn~ tu-at tl1e Wefcnbant ban fot~ 
feueta! ~ip£~ of [[line., none of l11t}itu cotltainetJ 126 <!r)\11~ 
lon~., ann that be ball not abatetJ., &c. but nil) not IDem IJOro 2 Bulfi 31"'"' 

mud) \ua~ wanting in ea,1) 10ipc~ ant) fo~ tlJi~ meafon:JJung~· . I'" 

tuent U1af$ againft ti)e jJnfo~tner. 

Econtra. 'Q!i~ not material to namr tbe ~erron$5 front 
tu}Jom tlJe ~efeni)ant-etto~teo ~ottet?, \ iz fuftitient if tl)c 
number \l)a~ fet fo~tl1: anil tlJerefo~e 8n1nllittml'ttt tijat A. Cr6. Car~ 
'Cum viginti feptem aliis ellgroffcil, &to lJa~ been ten) goob: 380• 
~ar tiJo' tlJe 3aumbet O)oulil "at be ret fo~tlJ, 'Pet it feem~ 

men enougb) becaufc t!Je <Jrrime if$ tile Taking, anti ml)en 
tbe fact i~ founn., 'ti~ not material from bow maUl! lJe 
toolt; tlJe <r1erllict finll~ tile Taking unlatllfullp, \l.1lJidJ coul1) 
uot be if tlJe <Jrau[e lJs!J r.ot been tbemeil. . 

~lJe "11a\n waz berr nice in ljIullicttucntz tiU mv. '1L1J. Dyer'~ Dyer 9~' 
{tilne., but I)e i)elll tuat an gjnllictment quod (tlJe D.:fenllallt) 
felonice cepit bona cujufdam ignoti b)a~ rufticient; anll tbe mea::: 
Con ~iben b1? tue Woon \!ia~., becuufe ttJe <lI5conz ntsp be car~ 
tiel) luto anotlJer <!rountl:', ani) fo not ftnounl: mba !Jail tlJe 
~topcrt1? . _ 
. ~o l)ere tlJe ~eople m~l:' Jibe in remote ~att~., bJIJo babe 
b~n cartiCil ober tlJe ltitber .. anti tue 1nfo~mcr map not 
tnom \111)0 tI)et are, OJ tulJiU)er tljer art gone. 
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~l~H(J tije recant! ®bjettioll" ttl1at no certatn ~ilne t~ metl~ 
t:onCll., &c. it tUflf) Imil tij[;,t \t1a~ not material after a <ITer, 
nirt: ~t migtyt be a ~oon (l!;':{CpttOll upon a Wemurrer. 

gg fo~ initanct, t~e ~tarute of 3 Jac. I. reQuire~ tust a 
~opt(b merufant contict, roto fiJaU ,onfo~~ S;Ui) go, to 
(JIlJurclJ, ruall tuit!J1tl tlJe uta 1Pear after lJt~ c!Ot1fO~1Uttl;" 
ann elwrl' ~ear after1tJattl~., t~ceibe tlJe ~acram('tlt, o~ o~ 
tlletmife (o~ tlJe faii) uta 1Prar be fo~feit~ 20 L ~lJe teconta 
~ear 40 J. ann eben? ~ear aftertvatll~ 601. ano If ilotl) re~ 
c£tbe'tt one iPear ann neglect tlJr lle):t }gear., ani) fo Qnce a 
~ea·r., tl)en fO~ eben! ~ear be i~ to fo~felt 60 1. 

2 era. ,6). gn,~nfo~tuation n);,fj b~ougbt upon tlJi11 ~tatute., fetting 
fQ:tt), f!ljat tne ~efcnilant feipfum conformavit, being a llie~ 
cufant .convill:ed in due Form of Law, bitt gan not teceiben tf.)t 
~a'rament fo~ 31Pear~, &c. alpon not (tuiltp .plealJeil., tl}e 
jnfo:mcr ball a· dler,llict, ann it U1a~·lJeln, ~i:)at tfJe jJnfo~~ 
utation tlla55 tueU enou~lJ., tlJo' no certain 'Qrtme of ti)e ~on~ 
llftttou tna~ fet fo~tlJ, no~ befo~e tul)om, &c. but tfJc ([ourt 
aUo\Utll it to be a goon <f~ception upon a :IDemu~rer. 
~lJen a~ to tlJe tbitn $lDbjection., 'tiT,) not material to fet 

fo~tfJ tiJe number of ~teep bccauie tbc Taking i~ tbe ~ffence 
blbiciJ is founn bp tue ~url?., a~ afo~efati); ann tfJe jJnfo:~ 
mer being a ~tranger., 'ti~ cnougi} uP9ncfbtllcnce to 8)etu 
tfJe jf£ltt., nnll not to fet it fo~tlJ particularlp in' tl)e ]nfo~~ 
tustiotl. . 

~ Ed. 6. ani) blfJere a fttbutonger 1ua~ inbicrcb fOl rngrotring ~ifD 
cap. 14. ea intentione to feU tl}ent again ·contra formam' Statuti, &c. 

wlJtciJ i~ at unrcafonable ~~ice~. 
ere. Car. ~O\tl tlJo' a filbntonger cannot bemitlJin tlJat ~tatutr, 

.. 3
1
4. o~ faill to be an ~ngroffet, bUt'ing ftftJ cnlp., 1tllJiclJ is lJi~ 

'<!Crane fo to no; t'et if Ije Regrate, tUnt i~, bur fitlJ in a; 
g@arliet., aull, feU it again tl;Jere o~ mitiJin 4 ~tle~ at unrca~ 
fonable 10#ce~ ; lJe ft)all be 1tlttlJin tlJat ~tatute., being in~ 
bictell, tl:}at Ije bouglJt ea intentione ad revendendum contra for· 
mam Statuti, wlJiclJ mull be tljat be engro1Icn, anll ntil not feU 
fo~ a tcafonable ~~ice ; fo~ if lJe nin., it wouln lJabe beea 
giben in QJ;biil2ttce to tlJe gjurp, but tiJe fax 11.la~ ot{Jetwife 
p~obeil to tbem, ann tbctefo~e tlje certain ~atter neen. not 
be ret fo~tb. 

2 era. 240. ~o an ~nfo~mation per viam corrupt~ barganix & Chevian .. 
fi<£ fad'. tl)e l0efenllant nill receive fo tltUCb., &c. nom t!Jo' tbe 
:l6argain 1l.la~ not (crtainlp fet fo:tlJ., ret tue Receipt betri~ 
VJOUrll to tlje j]ttrl', tlJat tua~ f)eln rufftcient. 

I 
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a}'5 to Van Henbeck'£S <!Cafe it llot!; no~ appear bl! tbe me~ 
po~t~ \ubi tiLt jJullgtucnt wa~ qiben after dtctilitt., o~ UV~ 
on a Wcmurrer ~ but be it a~ it win tJi~ ~ffenH' \tJ.l~ again1t 
a ~tatu, e., but tiji~ i~ an JIDttence at tile ([OUlmen .ll,;E: tu.. . 

fAn 1nilictment .againft ru 1nn i.'o{iJl'r uron tllc ~tntute 2 Cr~~ 60,; 
of J 3 R. 2. rnll.4 H. 4. fOl tbat lle exit1ens communis llabularius . 
vendidit diverfis fubditis infra domum man6onaletn. $c \lu~ 
(ounll ~uiltl'., ann it \tH~ motel) in grrea of jungnu:nt 
tlJ~~t Jelling ttllJi ~ Manfion-houfe diverlis fubditis i~ no ~ffence 
tf it wa~· not tn an Inn, anll to lJt~ (jl;ueft)); l!et tiJz 9Jlloict~ 
ment \tla~ l)clll gCOtJ. . 

. . 
Curia. ~betr 'Qraftttlg t~ a rebctal.ID~ellce anb <l1!rto2tton~ 

ann i)£re tire a 1Dl]olz ~eap of ~~cnt~£s put. togetCfer. 1ft 
mar be a£ituea faill tbnt an 1niJlctmcnt fo~ 15atterl? \nat 
be goolJ, .fe-tttn~ fo~tlJ tl]at tue jt?;efenllant beat fo 1uanp of 
tl)e Jlitng'~ ~ubject£i between rutb a Wap ann fud) a Wilt'. 

~iJe Qiare~ cifell br tlJe ftounfel fo~ tl)e ~nfo~mer, \tli~l 
not hlarrant tf;}i~ jJun~metlt. . I 

a~ to tiJat tipon tiJe ~tatute. of 1liecuCartct', ·ti~ b~rl' utt~ 
certain, becaufc 'ti~ not fsill \\11Jen tUe Wefenbant \t11£) c· n~ 
bicte.lJ~ o~ 1l.ljJetllle c:onfo~mell, arttl tuctefo~e tljat tul.a ntl\l1 
I)e.lll to be no "Lam. . . 

arlJe otber €afe of tlJe. ~irumortger \tla~ groun~eb upon 
tl)e 10urbie\u of the ~tatutc aqaintl fOlctlantng ann re~. 
grattn~; ea intentione ad revendendum, t~ 1D?U cnougb., aail 
tue ~efennant to c~CUre lJimfelf ougljt to Usb\' PlOtJUCCil 
fome <tebinence. at the atrial to bzina lJimfelf \t)~"bitt tlJe 
t0tobifo of tbe art, viz. ~bat ue t\u~lleb \Utllin a ~ Ie of 
tl)e. ~e£r, anb bougl]t tue fillJ to leU at teafonable mJte~. 

Q!l)e gJUbgment tua.~ tlaFeb'. 

stben a ~otioll \Da~ mane, tlJat tb~. Wefctt'lltt':tt m(gfjt, 
bc bounll to tlJe (5ooll 15elJabiour .. feberal Affidavits be~ng: 
p~obucei) tlJat I)e continue)) lJif$ e~to~tton to tlja' ~tme; 
llut it wa~ J:teuieb, 

jarCdalti 
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Baredale rtJcrjm Drew. 

W· mit of cerroJ upon a gJubgment in tl)e €olumOti 
10feas, anb tbe ~jUi)!tment \l1a~ affirm£i'J in B. R. 

frlle 1rlaintift ll:ougbt a Certiorari to rcmobe tbe Re~ogni .. 
zance it felf tnto tl}i~ <lrourt, mbtcJ, \lla~ giurtl in C. B. upon 
tiJe allowance of tl)e mtrit of <frro~, fo tl)at lJe mig~t Cue 
out a Scire facias a gatntl tlje 1.5a tl. . 

15ut it ttJsf5 allebgeb, t~at B. ~. coulll n£tt graz1 t f:JtfJ a 
Writ, becaufe tlje 11lecognt1'ance l~ a JReco~ll, hllJttt H'f ')~" 
to be retnobeb bl? Certiorari; fo~ ti]at c.UfF rem,obe~ telh,i~',-, 
Recordi, aub not tlJe l!ie(O~b it telf. 

!tyer 27~' a. it Certiorari ltlte tlji~ \tla~ b~ouglJt in Eafrer ~rrm4 10 EJiz. 
to remobe ttJe mecofO of a illerbict cut of tlje ComnlOn Pitas 
tn o~ber to b~ing an Attaint againff tte jJUI'P i but it t;a~ 
bifalloweb fo~ tlJi~ llieaton, v,iz. ttlJat no ru,r; [[tr:t ljab 
tber 'been allo\1leb; fo~ t!Je tltlcrli Of t1J£ '@:reaful:l' in tiJe 
Cltommon t0Iea~ upon t!Je lItemollal of tl)e Record it felf mafi£~ 
ttJi~ (fntrr~ viz. Quod Recordum removetur virtute brev:s de 
certiorando \1llJitlJ rcmobe~ onfr tenorem Recordi. . 

F. N. B. Jao\tl alttJougU g@~. Fitzherbet fczm~ to be of ~:;otlJer sDpi:: 
244.a. nion., 'Ph~re be ral!~~ ~~!ar t~ u ~G,n ~lCObtr tn en alft2'e of 

Novel ddfct6n befo~e tlJc jurh'?~ r.:t ~fft1e, ar.ll bzfozr <tre,u=,
tion tlJr Record i~ remobeb tnto tlJe Cha'r:~ry ::~ Certiorari, 
lJe mar tben fenb it into tile ltlinO;'i) J.5encl]., &c. but tlJtS$ 
mull be intenbeb \\llJere a Writ of Error i55 beptniling. 

Econtra. ')5ail in inferio~ <Irourt~ t~ tafictt upon tlJe 
moll tt fdf, anb fo part of tlJr me,o~i.'l; anb tlJcr~fo~e tnljen 
tlJat is -remobell, tlielrieco~ni?ance muff come mitlJ it ; aull 
upon tlJe Qffirming; tlJe 9jullgment, a Scire facias mar be 
b~ougbt in B. R. again! tUe ~atl, ~iJo cannot vieal) Nul 
tiel Record, beC8Ure tUe mecO~nt1ance l~ "Well retuobetJ. 

15ut ttl tlJe <lLOUtt~ at Well:minfter tlJe lliecogni!ance i~ 
taken bl' it telf., anb f,S; no tp'srt of tl}e mecD~il upon tlJe 
moll; anf) tJ:;erefo~e a Certiorari mar be to remobe it, tlJo· 
it cannot retnobe: t~e ltle,o~i) tt felf: ani) it \lla~ altoIDCl) 
a,(o~i)iugl r. 

Chiev1y 
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Chievly rverfos Bond~ 

Hill. 3 WilHelmi, Rot. 307. 

- " 

A~ action on tlJe <!rare l1Hl~ b:ougbt upon a ~ioittire 'ITt;)llle i Show. 341: 
bl' tlJe ~efeunaut to pal' a 15tU of Cll;~dJange lJ~a\Un 14 \ 

Fear~ finee. 
'Qt:l)e ~efenttant _ pleabtb tlJe Statut~ of Limitations, tfJe 

mOtb~ of 'tulJtelJ ~tatu~e are, 'Qt:lJat aU gction~ of ~ter~ 
paf~~ &c. aU actton~ of Accompt, ani) upon tl)e <!tare ( other 
than ruch Aaions which concern the Trade of Merchandize between 
Merchant and Merchant, their Faaors or Servants) OJaU be 
btou«lJt, &c. 

10latntiff replteb~ tl)at tfJe 15iH 1lla~ a negotiating 13tll, 
ann tlJat it 1Da~ upon an Account between Merchants, &t. . 

~lJe ~efenttant bemurren, anb ban 9lullgment, becaufe iSaund.I24? 
tl)e ~tatute eJcept~ onll' Accounts which are turrent bet1Deen 
~etciJattt~, anll "at ant' \lllJtcl) ate fiated ; fot if an action 
i~ b~ouglJt again! a ~~a1\1et fo~ (Llalue tecet»eb; tl}at i~ 
no account cutrent; but llateb~ 

p DE 
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Regin~ in Banco Regis, 1692. 

Philips rverfos Bury. 

~:~s~n Par- e~peUe'O bl? ~~. Bury tbe ltiecto~, &c. fo: fjjnconti:: 
. . M lli. colmer it :feUow of Exeter College in Oxo.n, tua~ 

e t. 3') nCUCl?; tlJc {,lin ~~. Colmer apperdCil to tne 16ilbop 
Of Exeter, mba iS$ ttJe Vifitor of tte ~oUegc: 'e 

receiileil tl)e appeal, anb granteil an ~nlJioiti~n to an!, fur:: 
tl)ef ~~oceej)ing a~atntl tlJe appeUant, ann ntanC an ill)~:: 
ber reQuiring tue lltecto~ ani) 1feUo\.l1f$ to ~ille an .account 
of tlJeir l0~o,eeiltng~, Sub prena juris & contemptus. 

{lI:lJi~ ~~iler 1lJa~ {cruen upon tlJe metto~ ani.l1fclIo\n~, ann 
tijen: be rent a fubmitribe }Letter to tte l13i fl~c{J) anti no far:: 
ti)Ct ~~oceciling~ mere batt fo~ fout ~ontlJ~. 

afterulttrn~ W:. Mafiers ma£s conuniffiormteil to tJetermine 
tbt% g,ppeal in a fo~mal [liCitation, fo~ wi)i,clJ pupofe a <tt~ 
tatton \l1a~ fi~ei) on tlJe ([bapeVOoo~ of tUt <ltoU~ge.. requi::: 
ring tiJe 1liecto~, &c. to appear on ~aturi,~al' 23 Martii 168j. 
~e appeare'O accO~billgll?, ann tenn~Ci) a ~~oteftation, but 

tiJe <ltommiiTarl' p~o,eebeil to gibe ~f:nt('nce fo~ £'@~. Colmer 
to be refto~en, ann atoartte1l tJim 20 rQ~-rfi~ fo~ <ltotl~. 
~Dmc time after tbi~ ~etltcnce, tl}rti?crtD~ anll 1feUo\U,~ 

p~o,eenei) a~:ainft Sl@~. Colmer (a$5 p~etenll~il fellow ) 
fo~ anotlJcr act of 1n,ol1tinencr~ \tlbo appcalen agatn to 
tl)e lJ3flbop., ann be rcceibetl ti.lC flppcal a fcconll m::inle., 
ani) rcfolbci) upon a ([liCitation itt ~etfott., snb itt 
~~tJer tljercunto 1)£ rent a <lfitf~t'Dn to tue <!toUcg:-, batcll 

3 May 
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May 16. 1690' anila came i)imfelf to bUtt on ti)e J6tb of June 
fOllowing. 

C'".[tIJen: lJe calne tlje ~fJapel~noo~~ mete (but llQ;aill{l lJim~ 
flLijen lJc'appointeb anotlJer [liCitation on tl)e 24th of July foit 
lowing, ann coming tbitlJer tlJe metto~ ann feUoUl~ tennet~ 
rb a 10~ote1tation: unber tbe ([outmon ~ea(., bccaufe bv tlJe 
~tatutc)1 of tlJe ([allege be UH1)1 to btfit but once in five Years, 
anll ljabing bifitCb Co latelr bl? lJi~ (folltmttTatl? be coutil 
not come again fa fOOll. 

mll)ereupon tlJe )5tOJop fufpenbell ; of tlJe "I ~etlio~ fret:: 
lo\U~ (i)abing fufpenneb I I in aU) anll tefto~etJ SJ@~. Colmet, 
nnb p~oceei)eb to bep~ille tiJe 1!ietto~~ anb tlJen 7 of ti)e ~e;; 
nio;jfeUa\l1~~ \l,llJo were fo after tlJe ~ufpenrtan oftge otlJer, 
'bore ~~. Painter to be tlJe metto~. 

i0~. Bury conttnuin~ aill tn 10off'effiott, tl)t J1.,e[o~ of tlJe 
10Iattlttff b~ou~t an ffjectment of a ~etIuage itl OXOll 
upon tiJe i0entife of \Vi1liam Painter, &c.' 

'(tl]e ~efenbant pleaileb, tlJat tlJe ~druage tn tfJe Jee~ 
claration, &c. i~ tl)e :jfreeboln of tlJe ~oUege, anil tbat f}e be:: 
tn« mecto~ tbereof nib enter inllhgbt of tl)e faib CltoUege, &c'. 
anb traberfeb tbat tbe J1etIo~ of tlJe ~laintiff Ula~ llieao: 
at tbe ~tme of tue ~£mife, &c. . ' 

~lJe ~latntiff replieb, -m:lJat the ~e[uage bill belong to 
t~e Cltollegc, anil tlJat be ma)1 1!iecto~ ,at tbe ~tme of tbe 
11eafe mane, & hoc petit quod inquiratur per patrial11, ann being 
at 1tTue, tile jlurp founn a fpecial [lerlJict, viz. 

-m:b,at Exeter <toUege if) a 15011p itlco~po~ate (founbeb bp 
Walter Stapleton) bp tl}e ~alue of me(to~ anb ~'lJolar~, &c, 
ann tUat feneral goon J1a\tJ~ \tIere tnabe bp t!Je fain 1foun~ 
ber fO~ tlJe better (JlJobertlment of tl)e tatn ~oUege; anti a~ 
mong tlJe reft tbe!' finil tlJat eberp ~clJolar i~ enjoineb to 
tate an IDatlJ befate tlJe lRecto~, &c. to obferbe t!Je fatn 
JLa\tl~, aub if he fuall be expelled, never to appeal. 

~1Jat tue 15i lllOP of Exeter fo~ t{Je ~ime betn« \t)a~ bp £J 
~tatute of tije faill <tollege tonftitutetl tiJe o~i)inarl' d1iftto~ 
tberrof.. bV muiclJ it \.t1afj birecten at Ulbat artme be O)oulb 
1lint .. viz. when rrQuireb bp tbe 4l:oUro;e., ann de quinquennio 
in qUinquennium femeI per fe vel Commiifarium 1uum fi non requic 

fitus. . . 
t!rlJat at tl)c QCime of ~!. Colmer'~ appeal tbe filii) )5t .. 

fbop UH1~ <!1tfito~ tl.Jereof. tirlJen tber finil feberal ~tatute~ 
utclbe bV ttJe :jfoutlncr .. anti amongff t!J~ rell tlJe ~tatute 
de viiitatione, a~ afo~zfail). 
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(!l)cp finl.l anottler ~t"atutr, ~!' Uii)ico 'ti~ p~ob;ben., ,(}!:1)Rt 
if t{~e 25tG.l0P p;toceCil to Depnve tl)e, metto~ o~ Expel ant' 
~(;fJolar.. tiJat if tijep cunnot aCQutt tt)emfetb f'. of tlJe 
,~barQ;(? ag(linil tiJ2Ut, til,?n amoveantur fine app~lIatlOne vel 
ulteriore remedio, durnmodo ad expuIfionem fcholans concurrat 
confenfus Recroris & trium ex feptem maxime fenioribus tunc in 
Univerfitate prxfentibus ; & fi AD AMOTIONEM RECTORIS per 
hujufmodi EPISCOPI COMMIS'JARIUM edam confentientibus qua
tuor ex feptem maxime fenioribus [upraditlis. 

~bel? finn ano! ber ~tatute entitlell Propter quas cauras Re
ctor ab officio privari debet, in IDl)icb ~tatute fCllcral ~aufe~ 
are patticulurlp nanteo, ani) ilr lliiJicl) ·ti~ nirecteil in wfJat 
manner be fi)all be rcntobeo viz $e rusH be alnnolltfilelJ bp 
tije ~ub~lRectoz ann fibe ~enio~ 1f2Uom~ qutetlp to llepart, 
1rllJiclJ if UC refufe (wttijin a certain a!ime tLlerein limtten) 
tlJen tlJat tl]e JBitbop lball be aCQuai.ntetJ mitt) tt~ b.llJot~ 
ctupowerell to lle~r tlJ~ gcclffation, anll if lJe finll tt tru~ 
to remobe iJtm front lJt~ ®fftce., &c. 

~lJer finll tbe ~lJarter of mUee" Elizabeth, br 1nbiclJ it 
1rJa~ inco~po~at€il de novo, anll bein,g a $aU bcfo~e 1lJa~ tben 
mane a ([allege. 

ttl)ep finn ti)at befa~e tbe )L,eafe maile~ James Colmer 1\Ja~ 
conbiael.'J befo~e tl)e 1liecto~ of ~n,ontttlencr., tiJerc bzing tJle:: 
rent alfo at tlJe fain ~onbtttioll, tlJe ~ub::ltlecto~ ani) nbe 
~cnto~ ~eno\Us of tlJe ([onege ; tbat be tua~ erpelleil ann 
appealell to tlJe )5itbop, tuba appoint£ll iE'~. Maners lJi~ 
<lrommi1Tatp to f)ear ann ileterminc tl}e fame. 

~be1' finn tbat tlJe ([ommtiIarp came to tlJe ([ollege 22 
Martii fo~ tlJat pnrpofe, ani) lltll Cit in tfJe ClCfJaveI; ttfJat 
~~. Colmore appeareil befo~e fiim., but tl)at tbe l!ietto~ iltil 
not come.. but maile a ~~oteaatton tn. emtritintl.. fetttnll 
fo~tlJ the Oath of a Scholar, not to appeal agamll: him for ExpuHi-
on ; ani) tlJerefo~e iJe i.lentcll t!Jc autfJo~itp of tf)e ([onuuiffaf 
Xl! to £,:amine tlJi~ ~atter. 

-Qti)at notwttlJ{tanlling tlJi~ 10Jotet'fation tbe <tommitfarp 
bill tnoc:eell to fJeat" ann lletermine .tlJe 1F act ex parte, ani) res 
fto~en iiI9~. Colmer. 

'(tlJat aftermari.l~ upon tbc fecont) lliemobal of Colmer tf)e 
15to)OP iauell fo~tlJ a <ltitation fo~ a genera! [Ufttation on 
tge 16th war of June follomtng 5 '<[flat IJe cante to tlJe (['01:: 
l£ge~ ani) \tHl~ lJinll~elJ bt' the ~oztet front entring into tue 
<!l:IJapel., tul)icb i~ locus vifitationis; tbat tbz fatll ~o~ter 1tla~ 
tUt'n «!tiler tl)e ~O\tlCf of tlJe' iLiecto~, 1Ui)o lleparteil re 
infecb. 
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~tat tlJe 15itbOP fumulonel'J anotl1er <Ltifitatiotl on tije 
Q4th jl?)ar of July foUo\uing., againff \lllJicb tOe merto,l, &c. 
lJ~otetleb (being witlJtn ttJe ~ime> ittfiffintJ Ott tV? ~tatltte~ 
of tiJe QtoUel.Jc., 1l.1picb fJe tua~ bounl! tv ®atij to obfrrbe. 

tti:t]8t (i)£ :ll3itbop receibelJ tiJi~ ~~oteaatiotl, quatenus de 
jure, ani) tlJat tlJe metto~ iltfagteetng to tbi~ Q1ifitatlon llet: 
partell tn ~ontempt of t!Je ~ourt ; (~cfJat 1)e \.Ua~ ftHllmGner. 
feberal ~tlne~ to appear, ann refufin g, \1nl~ .p~OHtnnl,etl 
'Contumax, anb ttJeteupon 1tla~ neJJ~ibell up tue <[onfent of 
four of tue Ceben ~enio~ 1FeUOUlf5 not fufpenlJert, \nbo were 
tlJeu refitJent in tlJe Q1niberfitp., but mbo mere not §!.eniou; 
but bl! tue ~ep~ibClttollof ;i)~. Bern, ani) br tbz ~urpenaon: 
of nbe otbet~. 

'C!ClJat after tlJi~ ~enten,e iU9~. Painter tlje l1e[o~ of tlJe 
10laintiff, \tla~ cbofen mecto~ of tge fain ([QUege, &c. ltllJo 
walle ti)e JL,eafe, &c. 

rm:lJt~ \Va~ tlJe ~ubaa:ute Of tIJe fprete! dterbict (wl}fc@ 
11.la~ bet}? long) fo fat a~ neceffarp fO~ t{J€ untlertlanlJtng 
tiJefe ~otnt~ l1ltJicl) mere raifetJ upon it, bJl)td) were tl)~~~ 

(I.) mlJ~tlJer tiJe 1'ocal ~tatute~ of tlJe (JtoUerre nil) not 
talie aUHll! tlJat ~otl'Jet tfJe aJifitot gan to gtbe fuel) a ~en~ 
t-en,e of ~ep~ibation -:1f not, 

(2 ) [[ltJettJer t~e ([oricurrence of anl! otljer 10erfon 1ua~ 
ueccffarr to ftrengtlJen IJt~ autl)o~itl! -: . 

(3') [[ll)etlJer tbt~ ~entente \1.laz e~aminable in nUl? otl)e~ 
c!ourt1 

. 
a~ to tlJe !irtl it 1ua~ a«teell, ~lJat tbo· bl' tije ~tatute~ 

Of t!J€ ~oUege tile :l5ilbop bail ~ower to mate a fonual mt~ 
Citation oull? de qUinquennio in quinquennium; pet tbefe 
a[to~b~ Clte not ref\:rlttive of I)i~ ~o'ml'r, but direCtive to IJtm: 
fo~ eo nomine be i~ a Vifitor, be lJatiJ l00met to tome at anl! 
m::i1ne to bcar gppeal~, ani) rci.'J~ef!S upon ~ontplaittt~ mabe, 
t!Jo· not to malie a fo~mal dtifitation; anll tlJi~ i~ fuel) a; 
~oU:ler wuiClJ cannot be tcftrainet'l but bl' negative Words. 

1ID~, Mailers came not a~ a Vifitor, but fOl a partictdtlt 
purport to ueat anll Determine tlJe appeal of a fi1t~le 1fei~ 
IOID ! ~e \Ua~ not to bifit tljew lJole ([oUc~e, fJi~ ([omt[i~ 
on gabr bim no {ucb autbo~itl' ; ncitt;cr can tbe coming 
of tl,e l6iIDop lJimrclf on tl)e 16th ~a1? of June be callen a: 
Vifitation. '~tf.S p~obable lJemtgIJt babe an g]ntention to 
bifit, but wa~ p~ebentetl bp tiJe ®ppocttion t!)cn mane to b(~ 

autl)o~itr; 
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autlJo~ttr~ ann it moulb be a bert' abeurn ~bing to rat', tbat 
I}e being lJinb~eb bib biat tlJe ([oUrge. 

1£ fo~ t{Jen lJt~ coming again in July muff be a dltfitab 
tion marrantcb br tlJe J1a\ll~ of tlJe :jfounber; fo~ it 1tJa~ 
in general to !Jear 4[omplatnts, ann to reb~'cf~ tlJofe J0ifO~j; 
ber~ \tllJidJ \nere mabe bp t!Je fO:luer <tontumacl' of tlJe 
l!letto~ anb feUo\t1~ ; anb 'tt~ a batn ~lJtn~ to fuppofe t{Jat 
tbe !)ntention of t!Je founber~ o~ of lJi~ :tGa~ \Ua~ tlJat 
Cucb ~tfo~llet~ t1)oulb not be e~aminen tiU fibe 1Eear~ afte~ 
marllS. 

2d Point. (tfJere if$ no JaecelTitr of tlJe ~oncurrence of 
anl? otber ~erfon to ftrengtlJen tbe autlJo~itp of tlJe 15ifbop. 

mlJen a dlifito~ i~ appotnteb bl' tlJe founner~ tlJe co~po~ 
rate 15onl' i~ fubjett to lTO otbet 10erfon, 'tt~ to be goberns 

ell bp lJim a(:co~nin!l to tbe local ~tatute~ malle anb pub~ 
litbeb bl' tbe f ounller; anll tlJerefo~e tlJe ~tatute of 43 Eliz. 
tDl]iclJ empo\t)er~ ~ommi1Ttoner~ to btut 'ofpital~, llotlJ 
I'lobille agatnff tlJetr autlJo~it!' robert anl' (pectal d1tato~ 
ts appointell bl? tlJe founber. 

9ln tlJts €afe tbe 15tOJop of Exeter is appointen bp tlJe 
founller to be mtfito~, be is to lJabe tbe continual ~nfp£$ 
etton of tbi~ ([ollege; tlJt~ is a 1IttglJt grantell to lJim \liitlJ~ 
out anr lutpUcation of "Lam; be batb propriam & non alie
nam jurifdiCtionem: 1Fo~ notmitlJftanlling be is mabe bp tlJe 
appointment of anotlJet, ~et be lJatb an tmmeniate g,utlJo~ 
ritl? in lJi~ own 1Iti~lJt quatenus <r1iato~~ wlJiclJ i)1 tlellen tn 
I:litu bl? tlJe lLa\tl; be batb tlJe, falue 100mer 1.t1lJiclJ Ula~ O~~ 

6 H. ,. 14. ginaUl? in tlJe f ounller, anll if ant' otber ~erCon tboulll en~ 
F.N.B.42•a• lleabour to btfit tlJi~ <!College be migbt babe a 10~olJibition. 

~ow a dliato~ quatenus fud) lJatlJ al\t1at'~ a fufficient au~ 
tlJo~ttl? to llep~ibe tllitlJout tl)e ~ottcurrence of anl' otljer 
t0erfon; anb tlJi~ atttlJo~ttt' i~ not ab2ill(!ell bp tbe local 
~tatute~ of tbt~ ([oHe41e; fo~ tbo' 'ti~ Caill, if tbe 15t(bop 
p~oceeb to deprive the Redor o~ expel a ~d)olar .. amoveantuf, 
dummodo ad ejus expulfionem concurrat confenfus ReCloris & trium 
ex feptem fenioribus; \l)l,)icb lnufi; relate oull? to tbe ~tpulfton 
(If a Scholar; fo~ tljo' tbe Rector ifS namell., ret certail1l1? tlJt~ 
([lauCe cannot concern I)t~ Deprivation: fo: if it tbouln 
tiJen bi~ oUJn <Confent i~ reQuirell to lJis o\Dn Wep~ibatton~ 
bJijid) i~ berr inlongrnou~. 

f!fH~ nett <Jtlaufe i~., Ii contra ReCl:orem ad amotionem per Epif
copi Commiffarium. &c. ~lJcre 'ti~ true, tbe €onfent of four 
of tb£ ~,ento,l ~eno;'1J~ i~ tcquifite; but tbat i~ oulp to tJi~ 
Deprivation by the CommiiTary, wiJict} ifj not t~i~ <tare ; 'fo~ I)c 
Wfl.f$ i)cp~ibCi) br tlJe Yilitor lJimfclf. 

I €~~ 
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'{1[lJi~ apf.lear~ ret nto~e platn bl' tlJe latter enb of tlJe 
fame <lElaure, mgere 'ti~ faill Non negamus ei (tlJat i;> Rectori) 
omnes exceptiones jonas, &c. ad dominum Epifcopum, trllJidJ 
muff be, tl)at if be t~ bep~ibell bp tl;Je ~ontmttratl', lJe mal? 
appeal to tlJe 'l5tlbop; wlJtcg t1)e1U~ tf)at tlJe 100wer of tije 
Commiffary if) reftrainelJ to tlJc ~ol1feltt of tlJe four ~ento~ 
1fdloU'lf), but tue 15ilbOp lJimfelf br dlirtue of tlJat 1001ner 
111lJi(:1) if) incilJent to !Jim 8f) mifito~, lJatlJ an abtolute au:; 
tlJo~it1? to l1ep~ibe 1llttlJout tl;le ctoncurrence of tlJofe :tel:; 
IO\l1f). . 

'Ql:lJi~ autbo~it1? if) beribelJ out of tlJat :ffuItlef~ of ~otuer 
1lllJtdJ tfJe founiler lJalJ . in lJimfelf; 'ti~ not hIte anp 9lu:: 
rt~ntction of tlJe ctourt~ at l1a\1.1, no~ to be g;utnelJ o~ e~:; 
amtneb b1? tbet.r 1Rule~ ; "ti~ true, br tlJi~ Iaft ([lanCe tlJat 
t)~igtnal100\1.1er wbidJ tbe 15Hbop bab quatenus Viator to tJe:= 
p~ibr, &c. map feeltt to be reftrainCi), anil tljat tlJere ouglJt 
to be a ~elntbation bl' tiJe ~om,mi1Tatl? Uta, attn tllen ,au 
g:ppeal to tf)e 15iruop; fo~ otbetl1ltfe jti~ lilie an o~igtnal 
~~net 1nalle at a ~etriou~ of tlJc ~eace to hll]tciJ aUl! ~ta~ 
tute lltrrct~ an appeal, ann tiJerefo~e barb. 

)5ut tlJe m:afe~ are not parallel, becaufc a ~ufti,e of ~eace 
lJatlJ lJi~ autl)o~itl' from particular ~tatutc~") but a (Jjtfito~ 
lJatlJ lJi~ t00mer bl' tlJe <ltomluon: l1am; 'ti~ true lJe t~ 
nanteil br tl;le :jfounller, but l)e t~ befteil bJiti) ~oiUer bl! 
t!Je )L,aID4 ' I 

9Jn tl)e ne~t ~lace, it \tloulil be bert' abfurtJ to conl1rue 
tlJi~ local ~tatute to e~tenn to tiJc ~ep~tbatiotl of tiJe mec:; 
to~ bl' tiJ~ <tommtff'arl'; anll not bp tlJe 16tlbop, becaufe it 
cannot be tmagtncil tl)at a Weputr tan ilo 1ul)at tlJe ~erfolt 
from hllJom be ileribc~ lJi~ autbo~itp cannot bo ; but iffucb 
<tontlruction (boutn be malle, tiJat tlJere mutt be ura a IDe" 
p~ibattotl b1? tlJe <ltommitrarl'~ ti)etl if be lboult. refufr: to 
bep~ibe o~ a~ree tuitb tte 1feUom~ againft tbe 15iG;op, tfyc 
~otuer of a [lifito~ tuoulll be of betl' little 1f o~,e. 

lOut Silmitting fuctJ a ~oncurrence of tlJe jfeUom~ necef:; 
Carp, 'ti~ fufticientip fountJ bp tile [lerilirt, ani) ret fDJtiJ 
in tlJe ~l~ailttlg~ tlJat tl)e Wcp~ibattotl of tlJe merto~ \naz 
mit(l tljc ~onfent of tl)e (eben ~2ntoJ~ tijcn in tile [lnililr~ 
fitl?' ann tue ~tatute botb not fap tlJat tl)ep mall be tennent 
in tlJe ~oUege, (0 t{1at 'tif5, fufficient if tljcp are tije ~cni:; 
o~~ of fucI1 wljo are tlJetl p~efetlt; (lilt) it both not Ul1ptar 
bp ti)C CJrrtlitt., tlUtt U;c ~ftbe wlJO atc fufpfrttJetJ') \Uf:ff af:: 
ter tl)at ~ufpenfion p~cfent in tije ([cUe~e 5 but on tlJz 
<lrottU'arl', ;tt~ founil t{lep \\Jere caHen ann ilti'l not appear. 

3d Point 
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3d Point. ~i)i~ ~enten,e ifj not e~alninable in anp 
otl)er <ll:ourt. 

'([lJi~ mar be enfoJcell from tl)e J&ature of ctel.eemo!ruarp 
~O~polattonfj, ann from tuanr autlJo#tie~ in tl)e lBoOIi~. 

~o\tl a~ to tlJe :f&ature of fud) <lrolPo~atton~, tlJe-p are br 
Jla.w fubjett to a ([1tfito~, tl)e firtent of \Vi;ofe ~o1tler readJ~ 
e~ a~ \UeU to tl)e ~eail a~ ~ember~ ; 'tt~ true tl}Cl? ba.be a 
jfreeboiil, but ti~ fub modo. . 

'Qrl}e <JI:Uaritr 1tla~ giben 111' tlJe 1fouttiler, ann tlJofe mba 
partalte of it mull recetbe it fubjrcf to nag JlAtltitahon~ a~ 
be tlJou~t\t fit to impore upe:n tljem: ~e f)a~ appointeil Cl 
~erfon to biat tlJem \lilJo ifJ Teftatoris vices agere, be i~ mabe 
fidei Cornmiff'arium; anti ti}etcfo~e tte ~ft1t.efcce giben bl' 
ljint Olall be p~efumen to be tl)e ~enten,e of tlJe founnet 
iJimfelf, \tJl)icij cannot be tlJouglJt unjutl, efpeciaUr b! 
tiJofe to \1.1l)01lt lJi~ <ltl}aritr i~ e~tenoeil; anil if not unjuft, 
tl)en not to be eralltinen elfe1tllJere. 

'Ctl)en a~ to tte autl)o~itie~ in tlJe 15oolt~, tbe conftant 
([ourfe batb bren to lJentt a Mandamus 1l.ilJen p~areil to te~ 
tlo~e aUr perfon tlep~iben o~ expeUeil from fuel} a ~o~po~a~ 
tion; anil tlJere i~ no ~~eceilent in ~be oln15ooh~ of anp 
melhtution tn fucb orafe to a Sj@otlli, t0~io~, &c. -

lE?~. Coveney, ~~efillcnt of Magdalen <tollege, b.la~· ilcp~iben 
br tlJe )l)iOloP of Winton mlJo i~ [1ifito~; be appealeil to tl)e 
i1rlueen in Chancery, ann it t\1a~ refolbcb, fltlJat it niil not 
lie! 1fo~ it 1l1a~ not 1tlitlJin tbe ~tatute of H. 8. becaufe tl)at 
ilirect~ to wbom gppeaI~ ruaU be mane in <!taure~ onIl? of 
Spiritual JurifdiCtion; but a <ltollege t~ not a fpiritual ~oJPo:: 
ration, nettlJer~t~ tlJe act of ~ep~tbatiou of fpiritual ([(jg:: 
nhance. . 

'~i% true tbc 1500li faitl;J, t!Jat bccaufe tlJere wa~ no gp~ 
peal, ex boc fequitur that tile 10artl' mar lJabe an atti!e· 
but certatnlr tust coulil ueber be tJ)eSlDpinion of mplLb".Dyer; 
becaufe tl)e <i5obernour of a <!roUege l)atiJ not fuffictent <fr. 
tate in lLaw to maintain an glTi!e! 1fo~ be alone mitlJout 
tbe mbole 150ilr aggregate l)atI;J no fole ~eifin o~ 1liiglJt in 
ant' tijing belonging to tl)e <ll:o~po~ation; tlJerefo~e tl;Jat' ~e~ 
que! cannot be JL,aw. 

15ut. ailmittin« it to be ~iJe ~pinion of tl)e ~lJief gjuftice 
Dyer, it 1lann~ ringle br It felf mUlJout anp gutlJo~itr to 
ruvpo~t it; 'ti~ no 1uilgment in lLaw, ann mr lLil. Hale 
in Appleford'~ <!rafe aftirmeil, ttlJat an attt!e \tloulil not lie: 
anil tlJe lReafon i~ plain, becaufe iul)ere a p~oper ~ourt l)atb 

3 an 
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an .®tiginal 9luri~lliction~ no otl}zr <lrourt will erantine 
ti}eir 1uilgment after ~enten'z giben ; fo i~ Bunting'::,) ([aCe, 4 Rep 29 a 
viz. jlf tuere tf> a ~enten,e 'in tlJe ~ptritual (Jtoutt to nt!:; Moor: 169. ' 
folbe a ~arriage., tbo'it be agatntl tue 1!ieafon of out J1a\tl~ 
ret tlJe 1utJge~ uruallr gibe ([retJit to it, be,aufe tije ([Durt 
mlJidJ galle ttJe ~entence bail tue ptoper anll o~tgitlal Qlog:; 
nt1ance of tl;Je ~atter. ' 

'QtlJe fame llieafon if> gibe» in Kenn'~ ~are mu!cb ~lnl~ c:t:; 7 Rep. 
tetl a~ a (Jf;tounil fo: tlJe ~uilglltent ttl ~t. Wlddnngton'~ 2 Roi. Abr; 
<lCafe~ anti ltlietllife in tlJe ([aCe of Allen anil Nalh, IDpcre a 219· 

fpiritual10erfon maf> beptibeil br tlJe ~tgb <!C'omllti[iotl~ . 
<Il:ourt fO~ a CLontetupt to tbe £Dtilinarr generallr~ hlitgout 
O)etlling anl' particular ([aufe, anll it \rla~ l)dil go oil ; fo~ 
B. R. gtbe}j €reilit to ~enten,e~ gibe» br p~oper jJuilge~. 

~lJefe alle moil ern autgOtttie~~ but grounocll upon fo~~.8 Ed. 3-
mer lliefolutiouf> in tlJe )l.;a1u; fo~ in 8 Ed. 3. one Shirax hla~ 69' b. 
[[{arilett of a lal! $ofpttal, anil nCPltben b1:' tlJe CIliato:., tge 
9.rc:lJbttbop being 19atron put tn Poplington, ann Sbirax a~ 
Warden bJouglJt an gtri!e. 

q[be arcbbifbop pIeatJeil~ nul tort, &c. anb Poplington'~ 101ea 
\lla~~ firlJat tge ~emanilant ouglJt not rUt a~ [[Unilen fo~ 
ue ma}) ilepztbeil br tge Qliftto~ ; ani) it \tla£S tlJe $ll)ptlltOtl of 
Herle tben ~lJief 1utticc of tge ~ommou 10Iea~~ tlJat tlllJe~ 
tljer tlJe Wep~tbation \t)a~ rigbt o~ \U~ong., it bla~ not e~a;; 
tuinable in tlJat ~ourt: ~o: if ge t~ llep:iben of fJi~ ~atne 
of ~itInitr b1:' tiJe $ll)~iltnarr~ l)e mutt recobe~ it again be:; 13An:pracit~ 
fo:e lJe tbaU rue bl' tlJat ~ame. 18AlT.placit.' 

~fJe ([ourt of Marfhalfea i}'5 re1frainen to 3 ro~t~ of artion~, 29'd I • ' 

vito firo <ltontract~ anil <Irobenant}'5 \1.1l}ere botiJ l0artte~ ate;~ b
ep

. 
of tlJe ~oufbolil ; to '([:refpatre~ \Ugen eitber ~art1:' tfl of tlJe .. 
$oulbolil ; anil to otgerflrrefpafCe~ \tlitbin tlJeVerge, b.ilJcn net~ 
tlJe~ ~latntttf 0: ~efenilant ifl of tbe ~DulbollJ : An attion 
on tbe <[afe upon an Affumpfit tlla~ b:ouglJt hllJere neitlJer 
of tlJem \ttere of tlJe ~oullJOlil; tbe ~laitltiff tecobereil~ a,nlJ 
tlJe l5ail of tlJe Wefenilant \t'Ia£S taften in <f~ecutton., \ttlJo 
btoug;lJt an action of jfalCe ~mp~tfonment~ anil bail jJUiliJ== 
ment: ~oin tbi~ ~atter waf) in a collateral gctton~ ret no 
9jnference can be 1uaile from tl}ence a}'5 to tge ([afe at 15arr ; 
fot tge 10zoceei)ing~ in tlJe Marfhalfea mete coram non judice, 
anll tgerefoze t~amtnab!e in a fuperio~ ([ourt; but it ilotg 
not follom from tlJence tl)at tiJi}'5 (ltourt mautI) e~amtne tlJe 
~~oceei)tntlf> of a iIIifitot in a fotlnal anll lamful m:ifitati~ 
on, 'bllJen I)e l)atlJ a full anll p~oper jJurt~tJtrttoil to biCtt. 

Q 
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~titlJet i~ it anr ~bjettion to fa1!~ ,(!hat tiJe (jJifito~ ball 
a qualtfieil ~O\l1er~ viz. to i)ep~tbe tOl ~ontuma(:l!~ attn fo~ 
no otter <!raufe: lFol if t!Jat t~ e~aminable fJete~ tl;Jen: tlJe 
([ourt talie~ upon tl)em tUe £Dfft,e of tlliato~, m{JtdJ \uB;l 
ueber inteniletJ br tije 1F ounller. 

1t lJa~ been fait" 'W:iJat tiJe mecto~ fJatlj a ~teelJo~ll illlJi~ 
·g)ffi.ee; ann tlJerefore ougijt to be p~otectell Ill? tf;e JLabl, ann 
to i)abe tte ~ltbtlege of applptng IJtmr~ If to tIle l1ting)~ 
<tOUtt~ fOl 1lieUef again! anr 1njutl' bone bl' a <Uifttol : 
15ut tiJi~ £Dbjection alfo fai1~, fOllJt~ :frl?el}oilJ t~ gone bp 
~ep~ibatton~ fo~ tlJat \t10~Jt~ an abfo!ure aboinance of ·tt. 

gjf it lboulil be fartlJet objectei)~ ~lJat j2)t~frandJifemetlt£s 
of ([OlPo~atton~~ ~ Weerec)l matle bp <ltommi[to"er~ of 
~e\t1et.B., ani) ~loceeilingfj of '([ommttItottet~ of 15a nlirupt~ 
are e~a1ttinable tn tlJt~ <court~ 'ret from none of tljefe can 
it be inferten tIJat tlJe 10~oceening~ befo~e a <rtfatc~ OjaU be 
lifte\l1ife eramineil ljete; becaufe in tlJofe fozmer ]ttftance~ 
tl)e 10etfon~ ate not ttut'telJ \l1ttlJ a ~omet of 91ulli,ature~ 
1l1lJat tijel' no i~ e~trajUi)tctal; but in tljifJ tJrafe tbe ~iato~ 
bat!) tlJe fole anb abfolute ~etermining ann ~Uilgti1g of tue 
grtion~ of tnofe \11bo fo~ tlJe matt part rubfttt br tUt <1tba tit}! 
of tl)e 1Founiler; be i~ tnalle a ~Ui)ge 111' tlJe <tommon lLa\tl~ 
ann tbo' it tbouli) be fatil-tlJat tl]e Iliing cannot commttrion: 
tltll? one to e~ercire fuel} a ntfpotecfi 100b.ler., ret tlJe <1tommon: 
JL,atu g;tbe~ tbat .autlJo~itr lllbzre tl)e <itoufent of aU are iil:: 
bolbett. 

Econtra. (I.) ~lJi~ ~entencc of Wep:ibation t~ bDtb. 
(2.) ~f not, 'tt~ e~amtnable in tfJt~ ([OUtt~ 

'fti~ botil., becauCe if a 1f'ounller appoint~ a m:ifito~ anb 
p~efcrtbe~ lliule~ to iJt~ gutlJo~it1? bott a~ to ~itne., 1l'erfon, 
anll 101a,e, aUi) if tlJat~Ob)er tlJu~ circumfcribtll i~ not e~:: 
attl1? l.lutfueb in: lJt~ ~:oC£Clltttg~., ann in all it~ <ltireumilan:: 
ce~., 'ti~ not onl1' (frto~., but aU tz coram non judice. 

~o\l1 tbe m:ifito~ l}atij no gutlJo~it1! but Ull)st \l)a~ ~ibetl· 
to lJtm br t!Je 1founner., ann lJi£s 100mer being tetiraineil., if 
be- ereeen~, tUen: be att~ mitlJout guti)o~itp, anll if$ tn tUe 
fame <tare af5 if tlJe 1utlice~ of tbe <ltotnmoll10lca£{ fboulil 
receibe gppeal~' of ~urllcr o~ felon!', ani) attaint tlJe 
~efenllant: 3tif5 aU boii), fo~ tte~ l)abe tiO {uciJ gutl1o~tt1? 
'br tlJ£.ir ~atent. ~z~ lifte a: ~Iletiff; l10lbillg lJi~ ~urn: 
otl)er tban tnitlJin a g~ontb· after Michaelmas o~ Eatler; 
aU ~ni)ictmcnt~ ani) ~~efetltntent~ tallen befo~e iJim ate 

coram 
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coram non judice, brcauCe br tiJe ~tatute of Ed. 3. be if!' en~ 13 Ed.j. 
joinell fO I}ulo it mitflin rbat ~ime. cap. IS, 

fltl;lerecan be no ~iffercnee between tlJefe ~naatlce~ ani) 
tlJe 10~oteebingg of a (J1IUtO~~ \nbo mutt b, {ubjtct to tlJefe 
particular 1liulef!' anti ~~llerJ3., br \lllJitlJ lJi~ ~ urifSt1irtiotl 
i~ e1tabUlbeb; ann if it botb appear to tlJi~ ([ourt. tbat iJe 
batb cJceebell tllofe mule~., tlJen fJi~ ~entettce \lliU be p:or
nouuccb to be bOlb. 

gnotlJet ~lrtng to be obfetbeb if5., (!lJat tlJe CJtato~ batt 
no 10o\11er to lJot:o tlJi~ ~ontt ettlJet br lB~efcrtptiotl o~ <llJar~ 
ter; ati~ nettlJer founb Co bp tUe dterbitt., o~ giben to tim; 
but if it lboulil be_ abmtttell tlJat be bab ~o\ller bp ([ijsrter., 
1!ft be coul'O not gtbe Cuti) a ~etltetl,e., bccaufe Cue)) a jUlJi~ 
,tal ~oU1er couin not be belegatcil bi' t):;e founl>er \Vijo ma~ 
a p~ibate ~erfon., anll \tllJo CQuio not erect futl} a gJunica~ 
ture; fOJ \l.1lJat \l1a~ bone tv lJtm t1la~ onlt' luilltfter;,al aun 
£Jtrajunidal; it tna~ onlr a ~o'lrcr 0' anneJing l1a\D~ ani) 
mule~ of (!f;obernment to tlJofc b1lJo partaIte of bi£' <lJ)tft ani) 
ctlJaritr; but in ~att£r~ of ~ep~ibation tiJe 10~o,eelltng~ 
mutt be in tlJe o~btnarr ([outfe of"JLSbJ. 

!auppoCe a Sj@an tboulb gibe bt~ cfllate to particu!ar 10e1::: 
ton~ upon certain ~rutl~., &c. aun if an~ 15~ea'lJ lJappen~, 
tlJat it moulb be eramineb bv a particulat 10etfcn., anb no 
otlJer; tlJi~ i~ not gooi:J~an'O -ret a ~atllJatb a~ muclJ au~ 
tlJo~itl? obet I}t~·l1an~) a.~ tlJe f Duniler I}an ober lJi9 gena te, 
wlJo tbo' lJe migbt ~tbe tt to \lllJom anb upon \tJfJat <Ironi)i~ 
tion11 lJe tlJougiJt conbentent., t'ct it mu~ be {tiU fubject to 
tlJe ([ammon JL,aw., becaufc it m811 fo befo~e ant' Wirpofitt~ 
on mabc br -l)im, 1l.llJitlJ i~ (be lReafon of tl)c reconb l&otnt. 

(2.) ~lJat tlJe ~cnt£nce of tlJt~ dtifito~ mar be e~sminelJ 
in B. R. upon a collateral ~ctiotl. 

15ecaufe tlJat crburt batlJ a ~uperinteni)l'nCr obet aU 8 Rep. 
fuel) ~~oceebtng~~ \t)lJicb ma~ appear bl' manr 9lnftance~ grlonhAmos 
of a lJiglJer ~ature; \niJere a t00mcr ifJ giben bp get of ~ar~ I Ja Re 
Itament, o~ bv )l..,ettcr~ 10atent~., eben in fucl} ([aCeS tlJtir ;10 Re&. i;;.1 
~~oceeblng~ ate eraminablc beret 
~o arc aU 1t'~oceej)itlg;~ of <tommifiioners of~e\nef~1t)lJo 

babe a lartler ~o\tlet giben tf1em bl! tlJe ~tatute of H. 8. to 23 H. 8. 
furvey anb amend, &c. at tlJeir Difcretio~ and Wifdoin; 'Pet ca~e I). 
tlJe 1ub(\'e~ of t!Je ccommon JL,atlll)abe tnterp~eteb tl)at to lm,t Cafe~ 
Ire a legal Wifdom and Difcretion. 
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~tatute of 15anItrupt~; fo:, tijo' tlJep lJatJe an alftf)ont-p 
unlJer tiJe $~eat ~eal ettablt(bell bl' gct of ~arlHlment, 
vet if tlJer l.ledate a g@8n a 15anJirupt UllJD is not fo, be map 
tranerfe tlJe ~anlituptcl? anb trl? it t)er~ ;;a"11, l'tt tlJefe ~en 
are luaile bp a bigger 10o\t)er tl)an a d1tfito~ l~ malJe ; ttcre~ 
fo~e bi~ ~~oceelJing~ mal' c~rtainll' be tuquiren tnto bl' tlJi~ 
<[ourt. " 

~ob.1 bere if tlJe <r1to:to~ IJsb purfuen tlJe berl' ~etfJoi) p~e~ 
fcribelJ br tlJc lGa\.tl~ of tlJe ~ouniler, pet if tije mecto~ is 
not «utltt? be can babe no metief but bere; anll tf)e muleS 
to aboiil jJungment~ in inferio~ <ltourt~, citlJer bl' Writ of 
cfrro~ o~ attaint, are not applicable to a ~enten,e giben 
br a [lifito~. 

'~i~ true fucb ~enteuce~ are judiciaJ, bllJere tiJc 1founba~ 
tiott i~ fpiritual, becaufe tlJe g)~binarp i~ a fptrttual 9Jubge 
bp t}Je )l,a'ttJ; but in a Lay Corporation 'ti~ otlJerwifc, fo~ 
tlJetr att~ are but minillerial; ann from tlJeir ~enten,e~ an 

I t.l appeal mar be b~ouglJt~ UllJiclJ mr l1n. Coke caU~ a natu~ 4 nu·340. b b ral ~efence, ann not to e talien amap pant? 10oltler. 
)~i~ true alfo tlJat fuclJ an appeal Ula~ benietJ tn J0~. 

Coveney'~ «tafe, becanfe lJi~ ~ep~ibation tna~ tempo:al ; 
but tlJe 1500li faitl), ex hoc fequitur tlJat an aff't!e tuiU lie 
be 'Clufe be lJatl.J no otl)er lIiemenr· 

Fitz. Abr. a.G to Shirax'~ ctafe in tlJe ~eat::booli of Ed. 3· 'tt~ an .au, 
tit. Affize. tlJo:itl' ~o: tl)i~ be~p putpo~e ;fo~ tlJat betng a l1av. 1foun~ 
placito ISO. bation, anti l)e belng tJepltben bp tlJe ~~ilinarp, b~ouglJt 

an attt1e, ann it tua~ belb gOOb. 
'II Rep'99.b~ ~f a <lto:poration lJ~tlJ ~oUlet eitlJet br QtlJarter o~ ~~e:: 

fcrtptton to bt~fran'lJlfe, anb upon cfomplaint mabe" B. R. 
botiJ amarb a mtit to refto~e tlJe 10artt?, o~ lbeb.l Cfauft, &c. 
if tlJep return a fuffictent,Cltaute tl)o' faffe, tlJere i~ an t!no 
of tlJe mrit; but tlJe 108rtr lJatlJ an action on tlJe falfe 
llieturn; fo tlJat an opp:efi'eb SI@an if;) ueber left bl' tl)e )L,a\l.1 
tuttlJout p~oper taemeb-p. ' 

"Q!t~ nenieb tlJat becaufe tlJe 1founber i~ tlJe ~atler of 
bi~ omn lLiberalttl'., be mal:' p:ercrtbe bllJat mule~ l)e ,pleaf~ 
etiJ to gobern bt~ ctlJatitl:', aUb fomap malie t!Je ~entence 
of a <r1ifito: final;. fo~ an appeal t~ a natural lfielutilp .. ann 
not to . be talien a \tull:'bp ant' 10ower; it lie~ to tlJts <!tourt 
\\llJtd) is tlJe fup:eme dltftto:, ani) it~ 9luri~ntction iss. not 
to beab:ingeb, eben br gct of ~arliament 'ttJttfJout partt~ 
cular motn~. 

24 H. 8. (tlJe ~tatute of '4 H. 8. p:obine~, ~lJat \l:llJere a ~aufe i~ 
cap. 12. commenceb befo:e tlJe :l6iOJop O~ lJi~ ([;ommilfarr; t{Jar an 

appeal lie~ Croan lJim to t{Je ardJbiOJop of tl)e ~~obtnce 
toitlJiu 
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\tJitbtn I 5 ~al?~ after ~cntence; aull.tl~e ~tatute of 25 H. 25 H 8. 
a. gibe~ gppealS5 from ti}e ~ourt~ of £b;aJbtruop~ to t!Je cap. 19· 
iaing in <ltfJancerl', \tl~itlJ (Court iJatlJ ~Oll)er to fffue a ([ont~ 
lutifion uniler tge (jJj~eat ~eal to certain: ~erfOtt~ namen b~ 
tf;Je Iliin~ to beat the appeal.. ani) in botlJ <lrare~ tlJeir ~en:: 
ten,e~ are ,mane definitive; pet tn1' lLb. Coke i~ of SlDpiniotl, 4 Init. Hr. 
~lJat tlot'roitlJ1lanlling {ucl) a ilefinitibe ~entcuce., tlJe llttng 
ma~ grant a Citommtffion of Revjew, becClu{e tlJe 10cpe coull) 
bo it bll tlJe Clanon lLa\D., anlt tlJe lliing~ of England, iJabe 
bl! fubfequent ~tatutc~ tlJe fame autf)o#tl! 1l1iJiciJ t!Je 100pt 
gall lJcre. 
~oUl tl)o' a Commiffion of Review i~ not p~opcrll! an Ap

peal, 1?ct 'ti~ a remebtal Cltourre of ~~oceentng, ann 'ti~ not 
material bp tltl)at ~ame an injUtCil 10erfon f)atl) l!temellt', 
Co tbat lJe t~ reliebell. 

Sl@an1? mo~e jJn1fance~ mal! be giben to p~obe tfJat tf)e Sid. 156. 
10artl! griebell mat? lJabe a; 11iemcllp from a ~rntence gtben Jones 17!; 
b1? 10erfon~ \DlJo lJabe lawful autlJo~itt? fa to llo; a~ 9Iuat~ 
,e~ of tiJe ~ea,e mar malie a 4tonbictton of 1fo~ce upon tlJet~ 
dliem; tlJet? are matte abfolute 1Jullge~ bp tlJe ~tatute., anll 
nlat? malie SlD:ller~ upon fncb <1tonbirtion ; ret Cuel) ~:i)erSj 
mat? be quatbell in B. R. upon a ~otion. . 
~be d1ifito~ i~ malle a ~ubge bl! tlJe fou~lJer, but ·ti~ no 

€onfequence from tlJcnce tlJat lJt~ SjJubl~t1tent tban be final; 
fo~ an arbitrato: i~ Itlie\\life malle a SjJub~e br tlJe ~attl!, 
anll bt~ 9!ungment t~ ufuaU l' bacatclJ in B. R. hlitlJout a; 
[[{rit of cerro~., anb no mo~e 11iefpect ouglJt to be bab to tlJe 
9JUlJgment~ of eitlJer tlJan to a 15t?:: )L,atu. . 

15ut if fud} ~entence~ of [lifito~~ lbouli) be llefinittbe, 
anb not to be e~amineb elfellllJere., tlJen great part of tbe 
~atiotl in tlJofe ~at?~ mouln not babe been: fubject to tbe 
lfiule~ anb ~ol.lernment of tlJe <1rommon )L,am ; fo~ tlJe riel] 
g@en. mere got tuto <l3utlb~ ann jfraternttte~., tlJe Q9cn of 
)l.tearning into €oUege~ ann 'aU~~ tiJe poo: g@en into ~of:; 
pital~, anll 'tlJofe caUeb meligiou~ into ~onaaerie~: ~o\tt 
ttl aU tljefe tlJe ~ation nab a publtcli 1nterclf, tlJefc were 
aU 101acc~ anb 10eople of publtcl! dIfe anb concern., fo tf)at 
it moulb be berl! abrutb to fal! tlJat tlJct? OJall be goberncli 
bl' particular )L,a\\l~ mane amongft tbemfelbe~, anb e~empt~ 
eb from tlJe 10ob.1er anb gutfJo~itt' of tlJe <1rommon )l,aUl. 

4tlJi~ ctourt talie~ otognhancc of tlJe cf:rtent of tlJe 100\tle~ 
of a 1uilge., ~lJertff, o~ ~~,e,uto~." as foon a~ namen; but 
it uatll no ~otiotl of a dltato~; 'tt~ a mO~i) affecteil bp t!Je: 
«anoni1t~., \Dbo being mabe b-p ttJe jfounber, call lJabe no 
gutlJo~ttr but tlliJat is; giben to iJinl,. ani) mal! be compa~ 

teiJ 
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reb to an ~fftccr contlituteil bl' act of lDatUatttent, wbo 
lJatlJ no ott]er 1f)omcr t!Jau if5 gibett iJim ill? ti}e ~tt b~ 
hliJiciJ be i}'$ create1:J, ani) tfJerefo~e cannot p~ef'rtbe Stl an .. 
~fficer at tlJe 4tommon )Law. 

'llr:lJen it ma~ argue1:J, ~lJat if tlJe iLiifitot ball fud}. a i)eff~ 
nitil.le 10ower, 'Fet iJere \lla~ no jna ~aufe to fuppo~t tlJifJ 
~entence, but a plain ~efett, 1tllJtdJ maile it bOill, ilectlufe 
i)e bab no 10o\uer at tlJe ~ime of tiJt~ ~enten,e gtben; fo~ 
11l! tlJe local ~tatute~ lJe i~ to come but once tn ) ~ear~, 
&c. ~o\tl. tlJt~ )Limitation of firime ig anne~en to lJt~ ~Ob.1tt 
ill! tlJe fame J1atu mlJicl) mane lJiUl d1Htto~. 
~i~ recetbin(J tlJe urn appeal mane bp ge~. Colmer, anll iJt£{ 

cltomlutffton tlJereupon granten to ~~. Maners \lJa~ a (lIia:: 
tatton ; fo: lJe lJatl) no 1901tler ober tlJe <ltoll.:ge but a~ d1ifito~. 
~t lJatlJ been objecteb, tlJat tlJo' tlJi~ \1la~ in fOlue ~eafure 

an (frecution of fJi~ bifttato~ia.l 10otuer., ret 'ti~ not fueI) a 
<I1ifttation wbidJ Ular rearain ijim to come again mitlJtu 
s ~ea r~, terauCe 'ti~ not a perfonal Vifitation, but bp fJi~ Com
rniffary onlp ; ann it \l)a~ mane to a particular ~urpofe, viz. 
to lJeat an appeal, \rlbicb lJe lJatlJ alhlar~ a contfant 9Jurif~ 
bicrion to bo quatenus Vifitor ; fo tlJat it wa~ not a general au. 
t~o#tl' giben to lJim to e~erdfe tbe wl}ole 100tver of a d1tfi~ 
to~, b.ll)iclJ i~ to enquire into aU gbure~:J &c. 

15ut tbi~ i~ an ~bjecttoll of little jfo~ce, l1ectlUfe tbe ,om~ 
ing of tlJe <ltommitrarp i~ tlJe coming of tlJe 15tlbop lJimfelf; 
anti tl)o' tlJi~ <r1tutation 1tla~ to a particular 10urpofe, ret 
tl)ere are no mO~ll~ in tlJe ~tatute~ b.lfJtd} gibe fJim 1&0'ttle~ 
to luaIte a general [Iiritation ; ann if be i~ not retlratnen 
from COluin(J ortner tl)an once in 5 Wear~, tben tl)ofe mO~lJ~ 
de quinquennio in quinquennium figutfr 1l0tlJing. 
~O tt)tlt 'ti~plain tlJat rue l5itbop coming a feconn ttime 

fo foon after lJi~ ~ommi[arl' made a Vifitation, IJ£ all1ntni~ 
aretl an SlDatlJ b.llJtclJ be coulll not 1I0 but a~ [Iiato~; ann 
tbt~ reem~ ret 1no~e plain from fl)c berp [[lo~~~ of t!Je 
~tatute de Vifitatione, \rli)icl1 are. Liceat Domino Epircopo~ &c. 
quoties per Refrorem & in ejus abfentia "':ubrefrorem & quatuor alios 
ex feptem maximefenioribus fuerit requifitus, neenon abfque requifi
tione ulla de quinquennio in quinquennium femel ad dictum Col
legium per fe vel Commiffarium aeeedere. ~O\t) tti~ no £Dbjecti~ 
on to far tlJat lJe mal' come ortner, bctaure tf}ere are 
no ~cgatibe [[to~n~ of tlJt~ lLa\n to rearattl bim; fo~ 
tue nrft anb taa [[to~n~ of tbi~ ~cntellce liceat aecedere 
im.plp a negatibe, viz. ttrl)tlt it 'rball . be {awful fo~ binl to 
conte tl)ru, anb not as often a~ lJe win: ann tlJe mO~l)~ abque 

4 requifitione 
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requiGtione femel be fartiJer impl'p., tbat l)e t~ not to come 
hntlJout ltteQuetl but onte in fibc 1Pear5$. 

~eitl)er can it \tlitt) nul' ~olour of 11ieafon be nenici.l, ~lJat 
~~. CoJmer'~ appeal btn amount to ~ [liCitation; fD~ if 
tlJe $eating, lIiecetbing ant) abjuilging appeal~ H5 part of 
tlJe <I1tfitato~tal ~o\tnr .. tbHt toe ~eartng tlJi~ appeal t~ a 
l1ifitato~ial get, upon 1l.ll)iclJ t~e J)srtl' appeUant wa~ fr, 
1l0tell. 

again, tlJo a <r1ifitot tab~ ~o\llet br tbe ()!:Olumon: l1a \tl 
to e~e,ute fuel) tlJing~ \rlbtclJ belong to lJi~ ~ffice quatenus' 
Vifitor, 'Pet iJe lUUft be fubjert to ttJe J1a\tl~ of tlJe founller; 
becaufe ti)e gutlJo~it1! hllJttlJ be bat iJi~ clJietlr ileribelJ front 
btlU; no ~att of fJi~ ~Omzt i~ fuppliel.'J bl' tl)e ([outmon 
)lam, fo~ lJe t~ a Gltfitot !ecundum tenorem fratutorum. 
~OUl tl)e [1tnlo~ jJatlJ e;:enttelJ tijat 100wcr mbicb iJe tall 

not! 1fOJ be i5 reftrainclJ bp particular [[lo~l.'J~ in tije ~ta:> 
tute~ of tiJe <[ellege to tfJe ([oncurrence of four of tbe fenio~ 
!fFeUo\l.1~, 1tllJo babe equal ~o1Uet mitiJ biro, i.n tl)e wep~i~ 
batton of a merto~., aun tlJete \l)u~ no fuel) «oufent; fo~ 
tlJofe \l,llJo agre£LB mttlJ tI,Je [tifito~ mere not ~enio~~, but 
111' tiJe ~ufpeufion of nbe \tllJo were tlJeir ~euio~~ : 
~~o\\1 a fellow of a <eolleg;e fufpen'Oeb remain~ it ~eUoto ftill, 
iJi~ 1ntereft teafe~ fo~a particular ~ime onlp, anll Iua!, 
rebitle 'again; fo: l}e ueber ceafe~ to be jfellow but bp ~e~ 
p~tbatton, &c. )But certainlr a ~nfpcnfion tan witb no 
~zetence be caHeil a Wep~tbation, becaure bl! tlJe e:rp~efp 
~:obtficn of tiJefe ~tatute~ tlJere mull be ttJe <lronfent of 
tiJe merto~ to ti)e Wep#batton: of a 1feUow, 1tllJicf) \Ua~ not 
in tbi~ <!tafe. 

1f tlJe ~tatute~ fboull.'J be ot}Jeru1ife conffrueb fo a~ to 
gibe ~o\n2r to a (Lltfito~ to let in otljer 1fenow~ br tl}e ~uf~ 
penflon of tlJetr ~enio~~, tiJt~ W~ull.'J be to oberturu: tlJe 
JL,a\1.1f) of tije jfouni.ler \Uba ijatbgtben tlJe mertD~ a 100111e;; 
conjunCtim mitf) lJim. 

'(to miJiciJ it \tla~ anf1.l.lCreb., ~lJat tlJere \\1a~ tbe <Jroncur~ 
rence of fout of fuch Seniors, mlJicl) mi~ljt ber)? \DeU fatt~f!, 
tlJe 'A-aw of tile 1founller! jfo~ tiJo· tlJe four ,onfenting were 
not maxime Seniores (a~ rCQutretJ br lJi~ J1am) unler~ bp 
tIle ~ufpenfion: of tlJe ot{l£t flbe, anlJ tIJo .tlJi~ i~ in ti)e 
([nfe of a penallLu 1\1, wet tbfr ma.ll be contlru~b to be fuclJ 
~cnio~~ a~ are inteniJen by tbc 1founner to concur mttiJ 
tlJe [lffito~ tn wep~ibatton ; fo~ penallJ.,a1tl;5 mal! be couftru~ 
etl ac,o~'Oing to ~Quitl!! 2!~ f~~, j]nfta.t}~r.. 

15r tbe ~tatute of 28 H. 8. tt~ p~obu;en, ~uat ~ffence~ Dyer 211 b 
comntftteil upon tlJe ~ea h1itl}tn tlJe gjur{~i)iction of tlJe . · 
~i)l!tiral, !!Jall be triet'l bp (Jiommiffton unl.ler tiJe ([)teat 

~eal 
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~eal tJitfrteD to ti)e Qlbmiral anll tb~ee 0: fout ([OmllttUi~:: 
ner~ to be namell br tile LORD CHANCELLOR. 

~o'ro if fuel) <ItommitIioncr,Z are nanten br tlJe Lord Keeper, 
ret tlJe «ommtlHon i~ goon, bectlufe ttJe granting of tUlilj 
(ltommitIionp i~ ~OOi.l j tl)e ~ranting <ltonl1uilIion~ being a; 
minifterial, ann not a jubidal act. 
~o bp tlJe ~tatutef$ of 28 H. 8. ann 25 H. 8, ([lerg~ t~ ta: 

Iten amal? from tijofe \1)1)0 maliciOtifil' fet l~oufe~ on :1firz, 
anb bl' tbe @>tatute of I Ed. 6. ·tt~ liltemife talictl nIDal? 
from feberal Dtber ®ffenllerp, anll allo\l:lell tll aU otlJet 
ff£lonie~, ercept fuelJ as; are tlJerein mentioneil, anll '15urll:: 
tug of $oufes; i}l not tlJere mentionell; tiJeu (omes; tlJefub~ 
feqttent @>tatute of 5 anb 6 Ed. 6. reciting tbore tb~ee fo~mer 
ittt}l, anll fo~ tl)at feberailliobberie~ anll 1felonie}l were 
committelJ finee tlJc maftinp: tlJofe )!..,aw}l, &c. tben it re .. 
tlitles; tlJe act of 25 H. 8. toucl)ing puttin~ SUCH ~ffet1ner~ 
ftom tlJeir <ltlergl? touciJin g SUCH £Dffence~, &c. ~o\tl tlJe 
rclatibe SUCH ilotlJ refer to tlJe p~ecellcnt g@atter, anll not 
onll? to 15utglatle~ anll 1felonics; namen tn tl)at act of' 
l1iebitlcr; but to SUCH £lDffence~ in ~ifciJief a~ tl)ofe are; 
anll tJJerefo~e in Alexander Polter'S; <[afe it Ula~ lJelll tUnt 
18nrntng of $Dufe}l OJonln not be e~empt front <[lergr. 

eo in tlJt~ ([are tl)o tlJere W8}l not tlJe <ltonntrrencc of 
four of tlJe feben ~enio~ 1f'ello\l)}l, but br tlJe @ufpenfiotl 
of' tlJe @tnio~~, ret tljere \lla}l tt}e <[oncnrrcnce of SUCH 
@>enio~~, \lllJid) \tJa~ fufftcient to·fulfil flJc ~eaning of tl;o: 
:Jfounnet'~ lLaw. 

gfter\llari)~ in Trinity ~Crllt 6 WilIielmi, bl' tl)e £Dpitliott 
of tlJ~ce lutltce}l 9lungment \\1a~ giben fo~ tije wefenlla.nt 
~~. Bury, tlJc @ubftance of wlJofc £trgument}l, anll tlJe 
meafon~ giben fo~ tl)ctr gJungment were offereb upon tlJcfe 
nuo ~eall~t 

I. ~lJat tlJe 1Sccto~ \11a~ not \nell i.lCp~itlell. 
2. '<!bat tlJi}l ([ourt lJatlJ 10o\llzr to e~amtne tl)e gwatter 

in a ~ ollateral action. 

~nlJ firiI, tbe <llifito~ tJatlJ tto greater ~o"Ulcr tijan 
t1}at \tla~ g;ibcn br tbe jfounllcr; 'ti}l true, be i~ nUlbe 
~ jJubge, but be battJ not an abfolute 1uri~ilirtion., but 
!~ (ubjca to fncb ll.timitationz anll lJietlrictionz mbi,!) are 
lmpofeb on '(Jim bw tlJe ll.tabJ~ of tlJe :jfouniler, one of 
\tllJidJ t~, ~iJat tlJe lIiett(l~ i}l not to be n('p~ibril wrtbout tiJe 
(['onfent o,f tlJe four 0ento~ :jfelloUl55 refident in the Univerfity, 
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tnljicu \1Ja~ not ball in tlJt~ crafe, but br tlJc Sufpenfion of 
their Seniors. 
~om a :jfellom CuCpenllell renlatn~ jfeUom aiH., fo~ tbat 

~trabilit1? bein~ remobrll, tl)cre i}'l no ®ccafion of an}! me; 
anmiiTion; neitber i~ tlJi~ ~urpetlfion a tempoJarr wep~i~. 
bation, becaufe tlJat cannot be bv. tl}e <ltonttitution~ of tiJe 
([ollege 1llttlJout tlJe ~ollCent of tiJe 1liecto~, 1lJijiclJ' \t1a~ 
ueber lJab. 

1n tbe t1e~t _lace, tlJe ~illJop'~ coming on tIJe 16th of 
June tlla~ a: dlifitation; be btn an att p~opet to tbe ®ftite 
of a dlifito~~ be e~a.mitten tlJe t0erfon: about tlJe <!titatiotl 
upon ~atlJ, anll tlJt~ after a ~~otetlation malle Ill? fome of 
tlJe ~dJolar~, a:~ coming fo fOOll after lJi~ <ltommitIarp 
1nitbin time: ~o\U lJe couU. not a.Zlminitler an ®atlJ but a~ 
dltato~, anll bp tile JLaU1~ of tlJe <toUege be couIll not bifit, 
but once in fibe ~ear~; tlJerefolc lJe \tla~ rcllrainell to come 
again tn July, anll bl? confeQuence tlJe :IDep~tbatiotl of tf}e 
1tiecto~ at tlJat time mutt be botl1. 

2. 'ttl)i~ ma! be e~aminei) in a ~onateral action in B. R. 

fo~ tl)e ([oliene i~ a temporal Corporation, anll tlJe ~ep~i:; 
bation of tlJe ~ean i~ a tempo~al ~lJing anll cogntisble at 
Jl,a\tl: ~lJe mtfnom 1lllJereof lJatlJ not trutlen ant' one <!J:ourt 
mttlJ tlJe final Wetermtnation: of ~atter~; tlJo' tlJel' arire 
1lJitlJin it~ ~uri~i.lictton:., but mrit~ of (ftto~ anll gppeal~ 
mat' be b~ougIJt to ,o~rett tbeir ~~oceening~. 

qrlJe JauUttp of tlJi~ ~entence of ~ep~tbatiott t~ nOtnOle 
tlJan an erroneou~ gjul1gment at tlJe ([omlltOn J1a1ll~ \tllJicb 
mat' griebe tlJe ~attp, but be i~ not tuitfJout liiemelll! itl 
anotlJer ([ ourt. 

1n 13 AfIizarum placito 2. Parning, \l)lJo \na~ tben a jJuftice Bro. Abr. 
()f tlJe ~ommon ~lea~~ tooh tlJi~ Jei{ferencc., ~lJat \tllJere a tit'1!0fme 
marnen of a ([lJapeI t~ llepJibell bl' one muo lJSl1 no ~itle, placlt. 37· 
lJe mar lJabe an ~Hriie to retlo~e lJim bl' tlJe Jaame of mar~ 
ilen; but \t1lJere tbe ®~binart' 1111J0 (Jall a '(title llotlJ llep~ibe 
lJilU., tlJere lJe mutl firtl recober lJt~ ~ame of ~ignttp be~ 
fo~e be can babe an atrtie • 
. anll Uf.1011 tlJt~ jE'lttlinction aU tlJe autl)o~itie~ mill tutn Moor 228' 

h1lJiCIJ mere cttell to e~alt tl)e 100wer of a [liftto~: to: aU Moor 78r: 
tue wep~ibation~ malle bp (f,clefiat'tical 10erCon~., viz. bl' Jones ~93. 
Ordinaries, anll t{Jofe \Ubo babe anl? fpiritual Jurifdifrion, anl1 J I,t~p CCd~
Ittewife fo~merl1! bp tue High Commiffion·Court, \UlJo stt£l1 7rR.:P K::~'s 
bv tl)e <!tourre of tbe (fccleftaftical J1a1tl., mere ~entence~ Cafe •. 
giben br fpiritual Perrons, tulJofe 10~oceebtng~ are ntffetent 4. R~p Bun
from tl)oCe at tUe ~ommoll JLam., anb tlJerefo~e can no un:sCafe. 
mo~e be aboil1ell bp a <ttbil action, tl)an br a [[l~tt of ct.rro~. 
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anb 'ti)1 fo~ tlJi~ llieafon, tl}at tnlJen a 13ilbop att~ a~ 
~~blnatp, anb e~ceett~ i)i~ ~uri~ilittton, ret tlJi_~ <ltourt 
1ltuft gibe €tebit to i)i)1 ~etlt£n,e, becaufe 'ti~ giben br a: 
p~opet ~ubge, anb tlJe lLa11.ll)atiJ sHomell no ottJet 1Remellp 
but Bn appeal. 

15ut in tlJe ([afe of a ~empo~al o~ JLatHto:po~atton Carl 
a ([allege) tlJetr 10~oteebtng)1 mull be alW8p£S fu.bieer to tlJe 
)eetetmination of tlJe ([ommon )ta11l; ann tiJetefo~e a 
1ll~ongful wep~: bation bv a [1iato~ tball be e~aminell bert. 

ttlJe Jaefoluti~n in Jame~ Bagg"£S ([aCe fee~~ ag~eeab~e 
1»itlJ tlJi~ ~pinlotl, mlJere It \t)a~ brill, tiJat tt a eJr, tlien lS 
bi~francbtfell.. anll b#ng£S a mrit of Jaetlitution, if a CUf~ 
ficient ClCaufe its return ell C tlJo' faUe) JReftitution (ball not 
be awarlleb, but tlJr ~artp i£S not mitlJout..1Remebp; fo~ I)t 
mar babe a fpedal artion on tu£ ([are. 

9lf tlJerefo~e a \ll~or.gful Wi~franclJtfement o~ Weplibati~ 
ott bp tlJe 10etfon~ \lll)o babe autlJo~ttl' in a Lay·Corporation 
mar be aboilleb br a eJroHateral action .. a fortiori a boil) li>e~ 
p~ibatton mal! be e~aminell in tgt)1 <tourt. 

ClCl)ief 9}ufttce, contra. 

(I.) ~lJe firtl ~uellion i~, mlJetlJer tlJe ~entence of De:: 
p~ibation of tne mecto: br tlJe 15i(bop a~ mtfito~, lJatlJ lltabe 
iJi)1 ~lace boiil o~ not -: anillJe lJeln tlJat it tua)1 mabe boil) bF 
tlJe ~entence. 

(2.) abmitting tlJe [tiato~ bab 100wer to gibe fuel) a 
~entence, \lllJetIJe~ 'tits e~anti1lable in tlJi)1 \!10urt -: anl)l)& 
lJelb it mtl)1 not. ' 

'~if$ agreeb, 1!lJat tlJe 15tO)op uab 100wer to tnaIte a [ti~ 
Citation but once in fibe lPear~., unle£~ reauireil; but it wa~ 
bel1ie.l) tlJat tlJe coming of :w~. Mafrers tvafJ a attfitatiotl, 
tnlJo came fo: a ~atticular~urpore to lJeat a fingle appeal. 

~O\\l tlJo' a d1ifito: ma~ be retlrainelJ bp particular lLaws 
of tlJe founber to biut ex officio~ but once tn fibe ~eatg ; pet 
be lJatlJ a conftant ann {tanning autlloJitl' giben to lJtm 
bp tlJe lLaw of tlJe 1Lanb to lletermine all ~tfference~ 11llJat~ 
foeber, mlJicl) -map ariCe \UlJere be irs [tiato~ in tlJe mean 
'Qi:ime, anb from wbofe ~entence tlJerr i~ no appeal. 

~btrs \tla~ tue SlDpiniotl of mp lLb. <[bief jJullice Hale i~ 
Daniel Appleford'~ <!tafe., viz. ~bat if there j,g a p~opet j\u~ 
rt£1biction in a local [1tfito~.. anb be batb beterminell the 
SJ@atter, no Mandamus hlilllie; ann tlJcrefo~e be beaten tt 
to reao~e a fellow of a C!toUege,' tuf)tciJ t~ a Cltafe ill point. 

4 ~o 
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~o malie tIJi~ ~tter a little tnote plain, viz. JD-p tile lLaw 
~iocefall15ifbop~ tan brat but once in tlJ~ee ~rat~~ vet tiJert 
<ltourt~ are al\l.lap~ open to IJcar anl'J lletetluine @ffetu:cf3. 

~o\tl tn tlJt~ 'C!I:afe if ttc cOttttn~ of tUe :t5tffJOp in June 
\lJa~ a ~ifitation, tlJen lJr cOUlll not bp tijc )L,8tug of 
tl)e tJrollege btat again ex officio in July; but ttat itt June 
COUUI not be a [liCitation ; fo~ lJi~ ([aUing ober a few ~a~ 
me~., anb allminiffring an ~atb couIn not mate it fo, tlJat 
being onIp to caU tlJcnt to an gccount fo: ~ontumtlcp, in 
ilD~ller to puntllJ tb~nt 1l1lJen iJe fboull'J mafie i)if$ fO~lltal a!i~ 
fit-ation in July following. 

gJt IJa~ been ur!!el'J, ~I)at tlJe ~tp~ibation \tla~ betl), be~ 
'caufe mttlJout tlJe <ltonfettt of four of tlJe teben ~enio~ ~e!~ 
lo\n~; but tlJeir <ltonfent i~ not nece1Tarl! to tlJe ~cp~ibati::: 
on of tlJe 1li£rto~., eben upon ttJe <ltotttltuctton Of ttJe ~tatute 
de Vifitatione: jfo~ tlJe 15iQJop bein~ o~l'Jttlarp ~iato~ of tfJe 
([ollege (quatenus fuct) lJe i~ inbeftei.l mitf} an ample ~o\.t1~ 
er to amOllt anl'J llcp~ibe; anl'J tlJete are no [[lO~i)~ in tl)at 
~tatute to llualifp lJi~ ~0\1.1er. 

'Qrbe [[to:l'J~ are, Ii ad privationem ReCtoris aut expulfionem 
Scholaris, &c. dummodo ad ejus expulfionem concurrat confenfu,s 
Refioris, &c. ~O tlJat cf~pulaon mull: be appliel'J to a ~dJo::: 
far, aull ~ep~tbattou to tiJe mecto: ; fo~ 'ti~ impo[ible tlJofe 
mO~l'J~ (ejus expulfionem) OJouln refer to tlJe mecto~) fo~ tl)eu 
I)e muft conrent to Iji~ OWIl <f~pulaort. 

151' tlJi~ ~tatute tlJe lRecto: lJatlJ a l3eneftt 1Dbictj i~ i)e~ 
niell to ti)e $S'tl)olar~, viz. an appeal: fo: if I)e i~ llep~tbei) 
tp tte ~ommiffarp (\tllJiclJ mull be witb ([aurent of four 
~etlio~ :jfeUotu~) be mar appeal to tbe l3ilbop as dlifito~; 
if a ~clJolar i$$ in ~ault, amoveantur fine ulla appellatione, fo 
tlJat tlJe 100wer of tile <fommitrarr i~ ab~tbgen: 15ut tl}ere 
i~ no ~ualiacatiou of tlJe [liatof~ 100Wet. 

'Qtt~ true tl}e ~ufpenfion of a :jfeUo\u t~ no 1mpel'Jtment 
to lJi~ <tonfeut., fo~. lJe rematn~ a jfeUotn; but IJi~ <It{Jn~ 
rent being in nQ. bJife nccetTarl', -tiSS not material tul)etger 
fufpennel» o~ not. 

2. 'C!I::~iS$ ~atter of j0eJ.1~ibation is not c~aminable in tlJtss 
<Jrourt bp a ~oUatetal action. 

~fJe llicaJon iss obbiou$', becaufe tlJe dliflto~ i~ tl)c p~opet 
gJullge wfJofe ~enten,e tn this ~afe is befinittbe. 

tlrlJere are two ~o~t~ of €o~po~ation~ ag«regate, one fo~ 
flJc pubUcJi gllminttlration of ~uftice, anll {be otlJer fo~ 
p~ibate 4!baritiess. 
~be firft of tlJefe being of pubUeIt <15obernment., i« to be 

regulatcn anti refo~meil bl' tlJe 9lutlicc of <!tourts of Wefirnin-
R~ ~~ 
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fier- HalI:\ of tlJefe tbe~e i!5 no 1f Duniler o~ [!tfito~ ; tijcl' fUOt-tlt 
br cI1irtue of tue ltttt1g'~ l1ettrr~ 19atent~, ani) tlJe )J.;a,\U 

Hob 286 fupphe~ aU wefect~ in t1)e ~onttttution; fo: tuu' tlJcr mar 
I R~l1. A"br. lJa~e no c~p~ef~ ~oh1er granteil to ntabe ~atuz, -pet fucb 
513. 100mer if> incil'lent to tlJctt ~nco~po~atton, an7J fnciJ ll"a1U~ 

mane Ilr t!Jem are alwarllS fubo~ntnate to ti)e l1a\1J~ of tije 
lLantJo 

~o\tl no ~an can Cap, '@:lJat a <IroUe{!c t~ fud) a ~o~po~ 
ration aggregate allS gallS been ilcfct'ibeil. 
~be feconil fo~t of ([OlPo~ationllS are p~ibate, anil tfJe 

1founilet anb lJifl ~eit£s are [1ifito~~, aUb tlJep tbsH al\Dal?~ 
Cupplp tlJe ilefecttbe ctonttttution of fucb a <lto~po~ation: 
~lJt~ i~ to be goberncn br particular )la\lJ~ of tl;Jeit omn 
malting, anil tlJe llAHl)~ of tbe llanil CelilolU o~ neber inter~ 
pofe ; but robere tl)e lFouniler lJatlj aPPointell no d1ifito~, ani) 
tljcn it bcfcenil~ to bilJ ~etr~, \Dbo a re to be perpetual ([It~ 
Cito~~ of Cuel) <!to~po~ations lDljiclJ fubCia br tbe 4I:fJaritl' of 
tlJetr ~tlcello~~, anil tbofe bJiJo are Cuppo~teil bp it are to 
be regulateb bp particular :/Laws ann cronaitution~ enjoin~ 
eb b1' tbe 1founber of tlJe <tlJarttr, ani) not br tl)e ([ommon 
~etlJob~ anil mule~ of :/Lam. 
~bc <!tare of Shirax in tlJe Fear::)1;oofi i~ not applicable to 

tllt~ 10urPife; fo~ be Ijabing a IDona~tbe, anll be~ng bcp~t~ 
ben bp tUe arcl)btt1)op of York a~ ~~l)tnarr anll <I!lfitOl .. ani) 
anotl)er brin~ collatelJ, tlJe ~ueaion \na~, [([11J0 lDa~ ~iu~ 
to~ 1 anb it appeareiJ plainlp it couin not be tlJe ar'lJbi~ 
fbop, beC8Ure tl;e ~atter \l)a~ not fpirituaI; it bJas in tiJe 
([ate of a lLar ~ofpital tlliJicl) ban no fpiritual ~o1fe1Iion; 
it \nas neitiJer ([allege Ol ([onbent, sub fo~ tijat )Reafon tlJe 
,gtTi1e waf5 lJelil goOll., \lllJiclj p~obelJ notlJing in tiJe ([aCe of 
a fpiritual ([02po~atton ~ fOl if tlJe :IDep~lbation ban been 
br a p~opcr [lifitol, anti one \tllJo bail a labJfnlluri~ilitti:: 
on, lJi~ ~entence wouln babe been final, anil no a1fhe couli) 
iJabe been blougUt to eramine it. 

Ralt.Entr.!.' anotiJer lReafon tub1' tlJi~ ~entence i~ ilrfinittbr, ann tbe 
clraun~ tl]ereof not to be rraminci.l, appear~ in the J500fi of 
<u;ntriclJ, viz. in tlJe ~leailin~ of a~entrllcz of ~ep~ibati:: 
Dll tl)ere ilJ no ~ece[itl' of lbetDing tf;1e <ranfe, fo~ tl)at i~ 
not tralJerfable, mbici) i~ a berl? goon grgument tl)at tlJe 
~aufe ig not to be enquirelJ into. 

t!r1Je lReafon g;tben wlJp tfJi~ :IDep~ibation i!i5 e~aminable 
Ill' a collateral .action i~., bH8ufe from fuel) ~et\tenfe tlJere 
lie!S no gppeal; ann 'tt~ ag:rrei.'J on aU fine~., tlJat 'tilJ not to 
11e e~alnin£il in tbi~ ~OUtt if an appeal iliilUe. 

lOut if tbi~ lReafon faH~ in ([afc~ of a lite ~ature, tl)£n 
it wiU In of little :ffo~ce i)cre. ! 

4 ~om 
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~OUl an appeal \niU not lie from a ~ent£n(e Qiben br Repealedy 

a jJ~oper <L1tfito~, tlJo' tbere i~ no ar.aufe £:rp~e[etJ in fu~b a 17 Car. r. 
~e!ltente, a!lll tuis ap~e~t~ upon tije ~tatute of I Eliz. br ~ako~i. Abr. 
1l1lJltiJ ttJe ~tglJ ([outmtiIton \na~ erettell, ani) ~o':.uer g!llen 219. . 

to tnt ~ueen anil lJer ~UCCl'1Io~~ bl' lJ..,etterz ~atent!5 to Allen verfos 
autlJo~tie <ltommiiTioner$5 to ctercife cn;ctlefiafitcal 3;uti~uic:o Natb. 
tion; a ~atfon UJa~ LJep~ibzil fOl ([ontumaCF, not fetting 
fo~tlJ all!, particular act, an\) tiJe ~entetl,e of tlJc ([om:; 
1lii1Ttoner~ tlJa~ ijelil gool), a~ if giben br tbe ®~oinatr fJim!' 
telf, ani) not to be e~amineil in a tempotal ~ourt., bccttufe 
tf;Je ~~oceentng \na~ ac,o~ning to tlje cf"tefiaUical )Law 
againit a fpiritual10erfon. 
~~. Coveney lJab no lRemcilt' upon bi~ ~ep~ibat(on bp t!Je 

~ifbop of Winton; fo~ it hHl~ ailjutlgen· tljat no apptal 
mouli) lic, anLJ tl)e jJnfcrencc in tbe mepo~t, viz. ex hoc fe
quitur tl}at an QUIiie win lie, cannot be lGaul, bccaufe ttJe 
~eaLJ of a cJrollege cannot maintain all fUnie in aur ([aCe 
1l1lJatfoeber; fo~ be lJnto no role ~eifin; be lJetlJ no Cftfate to 
ruppo~t a teal action; be i~ onip a bifrble ~erfon of tl)e15olJp . 
aggre~ate, but barb not tlJe {eaft: ~itle to tlJe lRentf$ anll 
l0~ofitf$ of tlJe <lroUfge till after a WibiLJCnll maDe. 

25ut notU1itl}ftanttin{t gjuilgment uia~ gillen fo~ tlJe We~ 
fenilant br tl)c ~pinion of ttJc otlJcr 3 ,]ungeg ; mUfcl) jJUilg:; 
rnent \lJa~ reberfe1l in tlJc ~oufe of ~eerf$ in Hillary ~erm, 
7 Willielmi Tertii Regis. 

gttet tlJi~ lReberfal a SlWotion \na~ tuaile itt B. R. tbat tfJe 
~UiJgntent in tiJ~~ ([ourt bei~g quod querens nil capiat per 
Bil~am, anLJ a [[lrrt of <fn~o~ berng b~ougtJt upon tiJat j]Ullg .. 
mcnt in ~atlialnent, ani) the jJutl~tuetlt bring tlJerc giben 
quod judicium pr~d. revbcetur & quod. pred. Richardus Philips 
remtuatur~ &c. ~lJat now tlJe ~laintiff lltiglJt iJabe ~Ui);t~ 
1u£nt in B. R. to tecober tlJe ~erm~ becaufe flJe liiet )~il it 
felf \11a~ al\ual!~ l)erc, ann ollll! a ~rallf'ript ·tlJereof rent 
into tlJe 10arlialuent. 

15ut it \naf$ objetteLJ, tl)at tlJe ([ourt abobe (battil) Ul11f 
niben a new Judgment in 10urfusllce ofttlbat \ua% Done there; 
ann tlJercfo~e tlJe ~laitltitt luntl b~illg a netn sactioll to re~ 
cobet tfJe ~etm. 
~o 1tllJiciJ it \na~ anftncteLJ, ~bat B. R. wil! ~ibe a: new 

~utlgment upon tlJe Beafonablellef~ of tbe £@ar"cr .. ann 
upon ([onfibetation of febcral ~!eceilcllt£S in tllc Exchequer-
Chamber refembltng tbi% <[afe; fo~ if tl1e ~efennant l).:tf} 
1ungment in B. R. 1Ul)tciJ i~ aftet\tlatn~ tcberfeLJ tn tlJe 
Exchequer-Chamber, ani) flJe lRrco~b certifiell berc, tlJe ([ourt C 6 
batu giben a n·e~ ~ullgm.ent; anti tlJt~ \tHl~ ilone betUlten y el;~7~~ . 
Faldo ani) Ridge, VIZ. \UiJere ttl ~refpaffS tl)e ~efentJant plea.l):; 
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ell in 15ar, &c. tl)e 10laintift repltelJ, &c. auil upon a l0c:: 
ulttttet to tbe mepltcation tije ~efennal' t tJan gjuttrrrnent 
in B. R. Ul}JielJ \tIa~ rebftfell tn tl1e Exchequer"Chamber, Et 
quod querens recuperet, &c. anll tlJe mer;D~O being rerr~~nileO, 
tiJis berl' ([outt a\uatnen a [[{rit of <fnQuit~, ann upon tbe 
lReturn tlJeteof a nem gjungment, tfJat tl)e 101atntitf O)oullJ 
tecobet bi~ }0amagegs, hll.JidJ wa.s a;ontrarp to tlJeir fo~mer 
~uilgment. . 

''flCtgs not necetTarp tl)at tlJe <tourt hllJiclJ reberfetlJ a ~ubg~ 
ment l1)oulb gtbe a new one, o~ tbe fame \lllJ~'lJ tlJat fJrourt 
O1oulb bo llllJo galle tl)e uta gjubgment! 9..£f, if a [[{tit of 
faUe ~ubgment i~ v~ouglJt in fue Common Pleas, upon a 
~1tbgment giben tn a ¢outt of anttent ~emetne, anb te::' 
betfeb, tl)e ~latlltitf lball not l)abe jJulJgment tbete. to rc:: 
tObtr ~eifiU of tbe )L,aub, bUt lball be reao~elJ to I)ts action; 
Upon hlbicb lJe lballlJabe fuel) jJUlJgment a~ i~ ueual to be 
gtbcn in tlJe, infrriour ([ourt. . 
~o if a lBill in Chancery i~ bifmiiTeb. ann upon an ap~ 

'peal to tlJelf)arltamcnt tlJat Jeifmiffion is reberfeb,tile <tourt ' 
of Chancery tl)ercupon alU1tlp~ gtbe~ mettef fuitable to tlJe 
9!ubgment itl ~arhament; fo~ upon fud) .appeal~ ani) 
mrit~ of ~rro~ b~ovgtt tlJel' lJabe no lRoU~ befo~e tlJem, 
but onll! tenotem recordi, upon mlHeu no ~UD~metlt can be 
p~operll': 1~ibtn; anb tlJerefo~e if B. R. \lllJere t{Je m«o:lJ i~, 
(bouln not gibe jJubgment, it \VonIlJ be a ber)!' tmpe{fecr 
llieeofo, a~' (fanning tnit!Jout an!, 1ubgmtnt, becau~ vp 
tl)e 1lieberfal tfJe firft 9Jubgment ig erroneou~. 

qrlJe lReb£tfai alfa abobe \Douin be inbaltlJate1l bp tfJi~ 
~ean~: ~o~ tl)ere can be no gtuarlJ of ctreeution tl1ere, 
anb tlJerefo~e 'til1 moR agreeable to lReafon t!J~t tl}e ctourt 
mlJtdJ fenn~ fo~tlJ tiJe (f~e,ution tl)ouln aICo g~be tlJe 9lang~ 
ment. ' 

Econtra. .a new t]lungment ougl.Jt to be gibett bt' tIJat 
<tourt, tulJiciJ rebcttetfJ tlJe fo~mer; anll ·ti~ no arg ~ml?nt 
to fap tiJst tfJe Exchequer-Chamber ilotlJ not gibe nem 1u~g~
ment~ upon tlJe laeberfal of t{Je ollJ upon Demurrers; fo~ 
t!Jat <ltourt lJatlJ onlp a 100tner to affirm 0: reberfe in fuel} 
<Irare~; it cannot swart) a mtit of cfnQutrp of ~alltage~~ 
ann tlJat ma~ tbe mea fon of tlJe ne\.U jungment giben in 
B. Jl. in Faldo anlJ Ridge's ~are after a 1tieberfal in tbe Ex
chequer-Chamber; it tua~ a g:utlgment giben in B. R. upon 
a ~emurret. . 

l6utb.1lJere g(ub~tnent~ are giben itt B. R. f~ ~efennan~ 
eitlJer in cfjertlUf\1tg Ol fpetial (llerbittg~ anlJ reberfeb in 
tile Exchequer~Chamber~ tlJel' mat' atnar1) R ~n1)gmcnt Quod 
recuperare debeat i ani) tfJat wafj tl)etZafe Of,Sarsfield aUi)WitherJyo 

4 ~om 
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~o\tl tlJe jJullgment abobe t~ not fo muciJ ; 'tif) Quod judi
cium prxd' revocetur, &c. \Ui)itlJ t~ onlr a ~top to B. R. not 
to ere cute tlJe fo~mer ~ui:Jgment ; anl) tlJerefo~e cannot be 
eonftruell o~ e~tenllell to gibe a new ~ubglnent fo~ tlJe ~r~ 
fentJant. . 

~itt abmitting B. R. couB) ~ibe a new jJttllgment upon 
tue llieberfal abobe~ anb fuciJ a~ tboutll iJabe been gill ctt up; 
(Ill tl)e o:iginal meco~tt, ret tiJat mutt be unberffooll robert 
tiJe lullgment \tla~ giben fo~ tfJe Wefenllatlt; but ttl to i~ 
~afe tbe ~Ui)gment fo~ t!Je J0efenllant i£> reberfeb. 

~efil'Je~, tl)e gutbo~ttl? of tbe Exchequer.Chamber i~ ellabiitlJ~ 27 Eilz-, 
ell br get of ~arliament, anll limitell to particular (fr:; cap. 8. 
tO~~ of lullgment~ in B. R. ml)idJ ~ullgment~ tlJcr mutt 
eitl}er affirm o~ reberfe br tbe etp~ef~ ~trectton of tl)e 
~tatute~ \tll)idJ enact~, m:iJat after fnciJ affirming or mebe_r~ 
fal tl)e meco~ll mull be. b~ouglJt bach again into B. R. tiJat 
fartlJtr ~~o,eelling~ mal? be ball tlJer€on, aS$ \nell fo~ cn;~c~ 
eution o~ otlJetmtfe; fo tlJat tl)efe ClI:afe~ tlo not refetuble tbi~. 
~t lJa~ been faii) tlJat tfJe ~ar!iament feli:Jom gibe~ any 

nem ~utJgmetlt., but onll! reberreth o~ afftnnetlJ tbe ~ul.l((~ 
ment below: )But tn the <!afe of Noel ann NelCon, tlJer llib 2 Saund'22C;, 
mo~e tbatl affirm tiJe 9ltttlgment below., fo~ t!Jep gabe an . 
g \l1arll of cfrecutton ani) <J[oft~ fo~ ~elar upon tlJe mrtt of 
cfrro:~ anll t!Ji~ mar be bert? \DeU ilone; fo~ after tlJe ttlJief 
~ufti,e i£> commannetJ br tlJe [[t~it of Ql:rro~ to fenll tlJe me~· 
eo:b to t!Je ltlin« in 10arUalnent., tlJat tlje 10:oceei)ing~ be::; 
10m mar be eramitlCll; tben foUom tlJefe [[tOlj)~~ Ut infpe-
tl:is Recordo & proceifu pr~diClis_ulterius inde de aifenCu Domino-
rum fpirituaHum & temporalium in eodem Parliamento exHl:en', &C6 

fuerit faciend. 1tliJtCiJ impo~t tlJat fOluetlJing elfe mar be 
bone, befibe~ lReberrtng o~ affirming tlJe 9Jubgmetlt. 

~~t~ plain f!Jat 1utJg~ent~ babe been giben br Caperio: 
Cltourt~ upon1aebetfal~., anll rent llown to tlje <!ourt~ befoUl 
to eJecute! a£> .. cftro: nnl~ b~ouglJt tn B. R. upon a 'jjui)g~ 
ment itl Ireland in cfjettment., \tllJete it tua~ ~ibeu fo~ tIJ~ 
~efennant ani) reberfen bere, anll tlJe gJUi)gtuent ma~, 
Quod querens recuperet Terminum; ann becaufe br tbe·ffirit 
of cfrro~, tlJe meco~ll it felf ma~ rcmobell, anll mutt tlJete1: 
fozc retuain a~ a mecotll bere after tlJc meberfal, tlJttefole 
B. R. biil malic a Mandate to t~e ftlJief ~ufhce tl}etc to fee 
<erecuttou ilonCt 
~ut at alloti)cr Dar tbc Chief Junice bdibereb tl)~ ®ptni~ 

on of tbe <!Coutt, qrlJat tfJcr bal) e;rc(:utell tbeir autl)o:it1? br 
gibing tlJe fir1l1uilgment, anll tlJat tlJere \t1a~ no ~~ecebent 
of B. R. gibing a new ]Ui:Jgmetlt after a nem metlerCal ~bobC: 

mlJ~re, 

• 
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Sid. 3)'i~ 

13 R. 2. 
cap. 2. 

mlJereupon tlJe Remittitur, bp b.Jl]tdJ tlJ~ meco~l) t~ Cent bacIt 
to B. R. being nor eutrell, tfJe <fourt of ~a:rliament UU1~ 
mobeb upon tfJt~ ~atter, anll a nem ~ubgmentwa~ ail: 
btll, tl)at tlJe 101ainttft recuperet Terminum fuum pr~d', &c-

Ruffel's Cqfe. 

I~ a ~~olJtbftton to tl)e ([curt of »,)OtlOUt belll befo:e tbe 
<farl 9!9arlbal upon a lLibel tlJerc, fettin« fOJtlJ, tbat 

tlJere are tlJtee lIling~ at grln~, Garter, Clarencieux, ann Nor
roy, anll a~ ~eralll~ ~ltilful in. ~ef,ent~, l0cbigtee~, ann 
gtm~, to \tIlJofe ~fftce~ it llott] belong to marQJal fune~ 
tal~ of great ~erCon~ at tacQuetl, &c. anll tlJ at Ruifel anll 
otlJer~ lJall encroaclJell upon tlJeirrefpectibe ®ffice~ br ta~ 
bing upon tlJem to paint arm~, anll martbal1funeral~, &c. 

~lje ~efenllant fuggetlell tlJe ~tatute of Magna Charta, 
viz. tont no ~an (ball be lliffetfen of lJi~ 1L!bertie~ anll free 
<tutlom~, but br ]ull~ment of lJi~ ~eer~, &c. 

~fJe ([ounCel againtt tlJe ~lobibition infitlell tljat it 
\t1oulb not l1'e to tlJi~ ([ourt of $onour, ·ti~ a <rourt vp ~~e:: 
rCription fo~ lOegree~ of ~onour, anll tfJe "$eraU)~ tlJere 
p~oceell accolbing to antient ~uaom~, anll b£tng zItilful 
in :W£ftent~ ani) ~elligree~, llO .at tlJe lliequetl of feberal10er:; 
ton~ marlb~l1Fun£ral~; anll if igno~ant ~en llJoulil be 
fufferell to attempt {!tlJin{t~ of tlJi~ ~ature, great Cltonfufion~ 
woulll foUow amongtl noble 1F amilie~. 

~lJep I)abe a~ abfolute a: jIDetenuination in ~atter~ of 
~onour., ~elligree~, JIDefcent~ anll gr1uo~ieg, a~ tue ([lJatl~ 
,erl? lJatb in ~atter~ of <fquitl?, anll no ~~t)lJibtttOll blat{ 
tber ret grantell to a Qtourt of <fquitr. 
~bi~ being a Qtourt of grc1?t antiQuitr batb enbeabourell 

feberal ~ime~ to e~tenll tt~ 1uri~ilictf on; anti tlJerefo~e fc~ 
beral gct~ of ~arltatnent babe been mane to retlrain tlJem 
in tlJctr p~over lLimtt~, but ~are \l1a~ altual?~ taIten to p~e-
ferbe tbeir tliigbt~. . 
~p tile ~tatute of '3 R. 2. tile autl)o~itl' of tl)e (farl ~ar~ 

mal t~ lleclarcll .. anll a tliemell1' i~ giben., m1.Jere 'ti~ abufen ; 
but 'tt~ not bl' mar of ~~olJ·ibi.ti.on bp tlJe <tourt~ at lLam., 
but bl! a 10~ib1' ~eal from tue itiing birctteil to tbe <JEarl 
g})arOlal not to p~oceeb bJIJere be lJa~ no· autlJo~itt': anll 
fo~ t!}cfe meafon~ it \tla~ p~aFen tl)at no ~~otJtbttton 1ltigl)t 
be grantell, 

4 Econtra 
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Econtra. 1t ma~ abmitten tlJat tlJe €OUtt of ~onou~ lJatI;J 
a 1uri$Sllittion to tuarQlal arm~, buttl)e 101attltitf tn tlJe 
~~ol)ibttion lJab not ofIenneb againft that ~ilurt, fo~ be 
bab aU lJi~ <ercutclJeon~ frOIU ti)e ~erall)$S; ann ass to mar~ 
(balling funeral~, tlJere are no negattbe mo~nf$ in tbe 
~tatute of R. 2. to reftrain tint; neitl)et babe ti)e $eralnf$ 
anr fuel) 10o\l)er bl? tbe o~iginal t0atent, br mbielJ tf)er are 
inco~po:ateb; tlJel? 1Uar a~ m~U complain againil ebe~l? 
dlpl101tler miJo I)ang~ a 1Roo,m mttlJ 9@outning, anb againrt 
eberr 10arifb~<ltlerlt miJo a[ift~ at funeral~, ass againfl tbe 
101aintiff in tl)t~ crafe; tl)erefo~e tlJep ougl;Jt to be p:olJtbttJ 
eb. 

Curia. dtPOtl tlJe g@attcr fet fo~tlJ tn tlJe )lAbel tlJer mfgbt 
maintain an action on tlJe <ltafc; fo~ if true, ·ti~a mron~ 
boue to tlJetr 10offeffions bp tloing fuclJ ~lJing~ tDIJtd;J bef' 
longeb to tlJetr refpetttbc ~ffi,e~. 
~ere i~ no Cltomplaint of anr ~lJin« bone agatnit. tlJc 

l1iule~ of ~ouour; anb tlJerefo~c tlJifl ~attet cannot b!1)e~ 
terminell, unlcffl a 1&~ol)ibition iSS granteb, ann tlJe otl]Cf 
~ttJe b~murr to tlJ.e ~uggeftiou. . . . 

Q9ani ~:ol)ibitton~ babe been granteb tn ~afe~ of !the 
~ature, af,S to tbe ~utcb1?~~outt tn gu)atter$S of Cfqutt1?; 
aub fo a ~10lJibttion mafl granteD tn tl)fS <tate. 

Culliford tVCrfuS Blandford. 

D(l1; 15 ~ upon tlJe ~tatute 2~ H. 6. againtt tl.Je SID)al'()~ 6 Mod. 219. 
of Dorchefier fot a falfe 1'ieturn of a l5urgeffl to 10ar:: 23 H.6. 

liameut; bt ml1ielJ ~tatute tlJt 10eualt1? of 40 I. i!5 gibeu cap. 1'5-
to the Itling~ and 40. I. to the Burgers chofen, and not returned, 
fa as he rue for the fame within three Months after the beginning 
of the Seffion of the faid Parliament, or to any Perfon, who in 
Default of him fa chofen, {hall {ue for the fame. 

~lJe 10laintiff \1.Ul~ a ~ttunget~ \Dbo after, tl}e th:ee 
SI@ontlJ~ .. and before the End of one whole Year rued out a Lati
tat againft the Defendant; but this was within a Year after the Of
fence committed. 

(,.) 'Q!:lJc ilIlueftion waf,S, mlJetfJer tbe ~lainttl UUlf,S a. J ELiz. 
common 1nfo~mcr, anb fo ougllt br tbe ~tatute .. ; I Eliz, c!P. s. 
to b~ing bi~ attion \nitbin a ~ear after t~e i1Dffeuce ~ ~tl tlJe 
10~eamble of tlJat ~tatute 'ti~ faib, at~a t no 10erfon otlJer 

S tQart 
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tijan tl)e ~artr griebetl., O)al~ be receibeil to info}l1t up0tl 1::[ 

penal ~tatutr., anb tlJen It l~ enartell., ~lJat 1~t;ere C! ~(O?~ 
feiture t~ gibe" to tue itttng onlr., tiJe action m~u be bJou~fJt 
mitiJill tbJO ~ear~ after tur ~ffen'~; but if it be to t~e 
Jatng anil 10~oCecuto:, tben it mutt be within a Year . . 

C 2.) ~f tiJe ~Iaintiff O)all be tallen to be a COm1rtOn ~n; 
fo:mer, tl)en 'hllJetuer tlJe ~utng out tiJt~ Latitat if) a ~om~ 
mencement of tlJe gaton '! 

1ullice; Eyre anb Gregory lJelil tlJe affirmatfbe in botb 
~oint}.1; but tuel' inCdleil cl)tetll' on tlJe [ira tl)oint, (tiJat 
tlJe· ~latnttft i~ no ,ommon ]nfo:mer, bccanfe tbe ~ena!~ 
tr was giben to t\Je 10~ofecuto~, ann no ·{[ilue limitetJ br 
tbi~ ~tatute 1»ben lJe fboulil commence fJt~ gerion. ~e 
1tanb~ noUl tn tbe 101ate of tbz ~artr grtebeil, mbe nUl not 
fue 1llttlJiu tlJe tlnee ~cntlJ~ limiteil bp tlJe act, anil no 
150bp totU far tlJat lJe t~ a common 'j!nfo:mer. 

~IJe otlJet two 1Ubge~ iloubten of tlJi£s ~oint, but mere 
• ntbibeb upon: tlJe fcconil, viz. 

~uttt,e Dolben \1.la~ of ~pinion, tljat tbe fuin~ out of tIJc 
Latitat mttlJtn tlJe ~ear, \Ua~ a gooil ~omrrtencement of tlJe 
~utt., anb fufficient to aboiil tlJe ~tatutr.+ 

15ut tl)e Chief J ufrice l)eltJ., ~lJat a: t0cnaltr bein~ g;tbcn to 
tbe liing a~ tueU as to tlJe ~~orec;uto:., if be ban b~ouQ;bt 
b!~ action fo~ tile \tJlJo,le ?o I. tam pro Domino Rege quam pro 
felpfo, lJelJail been tuttlJUl t!Je ~tatute of 3 I Eliz. ani) a 
common ~nfo~mer ; but berc tlJe art ion 1Da~ b~ougl)t oull? 
fa: one 40 1. \UlJidJ maIie~ fonte alteration. 

:l5ut a~ to tlJe feconll ~otnt, a Latitat \Ua~ neber ret con~ 
ftrueb to e~tenn to a ~tatute 1DlJere a ~enaltll i55 gibtn to 
tlJe 10:ofecuto:, ani) tl;Jerefote cannot be a <ltommenccritetlt 
fot a ~uit upon a penal )L,abJ. 

·i!Ct~ otlJermife \llfJere tfJe ~artr i~ ItnlitCi) anb barreb 
from lJi~ lLitglJt bp ant' ~tatute fo~ not tnoCecuttng itt 
~ime ; tlJerefo~e if tl}e firll190int i~ not fo~ lJitu~ tlie taft 
t~ again! lJim ! 15ut 'Fet tlJe 1&laintifi {lab ·~tlbgmentt 

4 Smith 
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S111ith rverfU! Milford. ' 

U· ~on a fpeeist <11erililt in: (fjettmenttlJe Qtafc f}appenetJ I Lutw. 9';: 
to be tlJu~, viz. I Vent. 66. 

John Dalacourt being feifcil in ~ee of tbe 11an?l9$ in quelfi~ 
on, bin br ljJnilenture trearing Wate tlJe finl) of June, 17 Car. 
I. anb mane ben:~Jeen bint of tlJe one ~art., ann John Peren-
chard anll Jolin Cadidge of tbe otber teart., in ([onuneratiotl 
of a ~arria~e tben intent1eO to bf: {Jan bEtween George his 
fecond Son:) UlttlJ Mary Perenchard, ani) in <lronfiileracion: oe 
a 10o~tion of 200 1. ~c. anti fo~ tlJe fettIiu~ lJi~ lGann UPOll 
tlJe ~rutl% tlJerein: bcdarci)., bill (:obenaut mitb tue fail) 
«!rutlee~ to leb1' a :jfine of iJi~ fain <fftate btfo~e Michaelmas 
-m:crm ne~t foUoming., to tlJe dire of bilUfelf ann Elizabeth lJiZ 
mife:) anb to ttJe ~Urbibo~ of tlJelu fOlllifc, tiJen to George 
iJt~ ~Dn to: lGife., tiJen to Mary tJi~ intenneb Wife fo~ ]Life, 
ann aftetmgtn~ to the Heirs of the Body of tbe faid George to· 
be begotten on tbe Body of the !aid Mary, 1ltemainbet to fJt~ 
O\lJn rigl)t ~eir~. 
~l}ere \ua.~ no fine lebielt, but tlJ~ee Wear~ after tlJe 

~ealing tlJi~ weeb John D~lacourtntanc lJi~ mill., itt 1.UlJiCiJ 
( SlttOngti: otf)er tiJnl~~) tlJere \l)a~ tljt~ <!Claufe., viz. 

Item., I do ratifie and make good all thofe my Efrates made or 
granted in Marriage to George my Son, according to the Writing 
made by me in Truft. 

~lJe 1U1:1' founn tlJat tlJere \rJa~ no mrUing luabe br lJim 
in tltrutl: to anl! ottJer ~erron oz ~etfon~ 1tluatfocber., ot!Jel; 
tbatl tlJe Weeil of tlJe fiftb of June, \l)lJiclJ tlJep fcnnb to be 
tl)e b~rl' Ween of John Dalacourt. 

i!l.:l)cp founn tlJat tlJe fain John Dalacourt lJab 9JtTue John 
lJi~ eiiletl ~on anb ~eir., mlJo en~re~ antJ bieb, leabitl~ 
~ffue Mary IJtf5 ot):llt Wau~lJtet anb $etr. .. 

ttlJer nUll tijat George lJi~ feconl'J @>on anb Mary tlteb, leab~ 
tn~ 11fue a @Jon~ \1)110 U1a~ ll"e[o~ of t!Je ~laintiff, ~c. 

flCt)e ~ucftion U1a~., [[llJct!Jer tlJe [[tiU nib fupplp tlJe 
~efett hI tlJe lE'~eb., \tllJtclJ witllout a 1fiue mOllIn not ope, 
tate to create an fflfate::tail in George tue recant) @;on: 

g;t Ula~ argueb that it nin., anll tlJat tiJe ~latnttre ban an 
(JJ;ilate~tail; fan in [[ttU~., if tlJe 9}ntention if) certain, tlJouglJ 
not fuUp e~p~et!cn in mO~i)~~ 'tt5$ wen cuouglJ. 
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~otu dJe jJntentton of tlJe ~eftato~ i~ berp certain iJere 

front tlJe ~Sature of ttJe 'm:lJing bebit'eil, viz. I do ratille all 
thofe my Eftates granted to George in Marriage: bl? mi)lct) [[to~lJ~ 
I)e tafie~ ~otite tlJctt George \l)a~ marrtell, tlJat be grantell 
an <fltate to l)tm, UltJiCiJ if3 a compleat wefcdption of tlJe 
;IDeei:J, efpcciaUp ance 'ti~ (ounn tl)at tlJere ma£) no o!lJer 
mrlting. 

ann ttJi~ agree~ 1llttIJ tfJe mule of )LaID, tlJat a ~ebife 
mult be tafH~n acco~LJin~ to tl)e :lJntent of tlJe '{[eaato~, fo 

Hob. 32. a~ fucb 'j)ntent i9$ erp~etIen tn tl]emiU; ann tlJer£fo~e finee 
I Roll. tlJe ~tatute of CIlfe~, if it ;eebtfe \l.1a~, tl)at lJa9$ lFeoftee~ 
Abr. 61 I. tball conbel! tbe llann to N. ann t}if$ $eir~, tllif$ i~ an im:: 

mentate i0ebtfe of tl)e lLanlJ it felf bl! lIieaColl of iJi~ :3]ntenti:: 
Oil. 

~al?, it lJatlJ been I)eln, tlJat a: g@an miglJt bebife an 
~ It mujl be CIlfe befo~e tlJe @ltatute; fo~ if be bail malle feoffecf$ to CIlre~ 
after the (\tJbtclJ lJe couln not bl! tlJe ~Otnlnon )Lam, ttJouglJ be 
Statute of miglJt bl? ~ufi:om) befo~e tlJe ~tatute, ann iC aftertllarlJ~ 
Wills. be b~n bebifen, tbat tbe feoffee~ 0)0ul0 cGube'F fuel) au 
~ie~nI838 . ., cJ:ffate to w. tlJi~ if$ alfo a goon Web ire becau"fe of tl}e ~ll:: 

• I;,. tentiou of tlJe l$artr. Brook. Abr. Tit. Devife placito 48. 
16ut a ~afe mlJiciJ come~ neater to tlJi~ in Queaiott~ i~ 

2 ero. 14'). tlJat of Molineux ann Molineux, a~ tepo2trl1 bv 1ullice Croke~ 
viz. It was a Devife of feveral Rents expreiTed in feveral VJritings; 
ann it \t1a~ alljubgen a gooil Webi,fe oftlJe 1!ient~ tiJemfclbe9$; 
itt 1l.lbiclJ ([are it i~ fa to to be tiJe ~pinion of tbe ~bief 
gjufiice~, &c. t!Jat if a Feoffment i~ lualle to biber~ Qlfe~ with
out Livery, tnlJiciJ if$ a~ gceat a Wefert in tlJe <frecution of 
tbat ~lJnbfl!anCe, a~ a ~tne i~ itl tbif$ at lJ3ar, ann tlJe 
~eoffo~ after1natil~ lIebifetb tge fame )l,ann~ in fucu gaau:: 
ner., anll to fuel) ~erron~ a~ be appointell bp tlJe j0eell of 
feoffment, 'ti~ a goon :Webtfe of tlJe lLalli) it feU. 

Econtra. ~lJe [[till confirmeb no mo~e tlJan \tIlJat b.la~ 
granten bl? tue lTOeeb, miJicu \l)a~ notlJing at all; it b)a~ 
barell' a <tobenant to lenp a: 1ftne to fucb (flfe~, hllJic)) can: 
not operate to raife anr <leftate lllitl)out it i~ actnaUl? le~ 
bieil. . 

~lJe [([lo~bf$ in tlJif$ trafe ate tioubtful., anll t{1e jJntenti~ 
on of tlJe ~eltato~ botlJ not platnlr appear fo far a~ to nif~ 
inherit lli~ ~etr .. mbo i~ aUnar ~ faboureil br tl)e lLam. 

ero.Car.37. a ll)ebife of aU Ui~ Mortgages to R. \l.l1)om iJe mane <f~e:: 
cuto~, tbi~ \t1a~ l)eln a goon 7l0ebife of tlJe 'JLanb~ in ~o~t~ 
gage; but in tue fan~e :l5ooli it i~ belt), '<ti)at a ~ebtre of 

4 aU 
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al tJi~ <ftlate, Mortgages, &c. whereof he was poiTeffed, &c. tlJat 
no fee palleil in tlJe l1af1il~ ntOltgageil, beennfe tlJe ~cit 
mall not be ilifinIJeriteil tuitl)out apparent jjntentioll of 
tlJc. ~etlato~ luantfetten br e:rp~ef~ anil plain [[io~l.l~ in tije 
~ttll. 

:l8ut 1l1itlJout furtlJer argument gJungment 1Va~ giben 
fo~ tue }t)laiutiff. 

Mafon 'VcrJus Hanfon 

D(!fbt fo~ ment bp an ~J)ntinetlratoz nne in tbe )lAfe;tirne 1 ShoW.3~). 
of tije Inte(hite. (Jlpon nil debet pleaileil, tlJep were at 

jffue, ani) tlJe 10lainttff lJall a Q!erllirt; ani) it hla~ mobril 
in arreit (If 1Juilgment tust tfJe ~Jatntlff bail maile out no 
~itle ; fo~ be gall fet fo~tij ailminiftration 1na~ committell 
to lltm bp tue Official Reverendi viri Johannis HaIl Prcrbendarii 
pr<Ebendi & pecuIiaris jurifdiClioo' de Brampton in Ecclefia Cathe .. 
drali de Lincoln, anil notfJ not fap tlJat tt nib belong to lJim 
to grant abmtuiftration., &c. 

'Ql:fJi~ g)fficial i~ neitlJer lBilbop, SlD~ilinarp at .arcl)llca~ 
can; ann tlJerefo~e it llJsH not be intenllell., tlJat be ball an 
autlJo~itp,tf not fiJeweil bp tlJe ~lainttff; 'ti~ otIJer1llife Cra. Eliz. 
in ~are of a ~efenilant. 43 1,791• 

, ~f;lt~ i~ in a peculiar ;3Iu~i~niction, anb tlJe~efo~~ ~n en~ ~71.·228. 
tltltng {llmfelf., toe ~hltnttti ouglJt to fal', CUI admmtftratio Styles 282. 

pertinuit, &c. ann IDew tl)at lJe ball a lawful 10 o\tl er to grant 
it, fo~ it !baH uotbe p~erum£il to be p~obeil at tlJe ~rial ; be 
mat' lJabe a peculiar ~urt~lltttion to be e~empt oult' from tfJe 
<rlifit~ tion of tlJe ~itbop, but not to grant gnmintllratiQn. 16 & 17. 

Car. 2. 

Econtra. ~iJi~ migljt babe been a goob ~bjection upon Aob. 38• 

a ~emurrtr, but ·ti~ curell bp tlJe dtertlilt fince tlJe ~ta~ ! ~~~i:~2' 
tutc of 17 Car. 2. ani) befo~e tlJe making tlJst ~tatute, it Sid. 98: . 
jJatfJ been fJelil tbat tn au action b~ouglJt bp an gilmini~ 
flrato~, omitting profert hic in Curia Iiteras Adminifirationis, 
1Ua~ ~OOll after illernict ; fa tl)e lungment itl tbi~ <tafe tuaS) 
affirmetr. 

Hele 
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Hele ruerfus the Biihop ~f Exeter, e5 aI' 

<;:afcsill Par- l Ja a Quare impedit tlJe 10iaintiff Samp[on He1e ~e'lateb .. ~IJat 
hament 88. be bHI~ feiieil of tl)e ~ano: of Southpole til tbc ~ountl? 
~ ia~k' 3~I. of Devon in fee~ to wlJidJ t~e ai)bO~ron of tije ~iJurciJ 

. ):)9. tberc iliil belong, anb tl;Jat bCIna fo Cet!e,il lJe p~efe~teil, &c. 
tiJat iJi~ ~Jefentee \\1a~ after\t1aril~ allluttteil ann lnlHuteil, 
anll tl)at tue <lrljurclJ became boil) bp bi~ ;IDeati), ani) tgat 
notu it beJon~ei) to btm to p:erent, but ttnl~ f)inil~ell tip tl)e 
:lBitbop anil lJi~ ([oUatee,' &c. 

~tJe 15tllJop pleaiJell in 15ar., viz. {ltl)at tlJe <Jtf]urciJ wa~ 
11'litlJin lJiS ~io,er~., tlJat be daimell notutng but a,g SlD~~ 
binarp., tUtlt it \l)a~ a 'lBeneace witlJ ([ute., &c. tl]at tbe 
([burd) became boin br tbe DeatlJ Of tlJe lact jjtlcumbent, 
&c. tlJat tlJe ~latntiff bill p:efent to lJim Francis Hodder 
mitttn rt~ g@pntll~ after tl}e CllacanCl'l a~ I)t~ <!rIelli, qui qui
dem Franci[cus Hodder fuit Per[ona in literatura minus fufficiens 
feu capax ad habendum diCtam Eccleliam, &c. tl]at tbe 16itbop 
bill e~alnine lJim, a~ lJe la\llfuUv migbt., an1J upon lJt~ ffr~ 
amination founll lJim to be in Hteratura minus [ufficien' ac ea 
ratione fore per[onam inhabilem & minime idoneam ad habendum 
beneficium cum cura animarQm; fo~ \l)l)idJ lacafon t!JC 1BiOJop 
bill refnfe to atlluit IJtm, ani) galle Jaottcc tiJereof to tlJe 
10laintiff 1tlttlJtn fir ~ontlj~ after tfJe Catll laefufal tlJat lJt 
mtgbt p~eftnt atlotlJer, &c. ~fJat tbe 10latntiff bill not p~e~ 
rent mftfJin tlJe fi~ ~ontlJ~, br 1!ieafon hl!Jereof it bclon~ei) 
to [fJe lBttboP to coUatc, &c. mbo tlJercupon bin coUate tbe 
otlJer leefcntJant, 1\11)0 \tla~ infhtutell, &c. Et hoc paratus eO: 
verificare, &c. 

~lJe ~ticumbctlt pleaJ:Jeb tlJe tame ~lea ; 

~lJc 10Iaintiff replieb ~l;Jat Hodder b1a~ [ticar of tfJe 
<ltI)UfCIJ of Uxborough in Comitatu pr~d. at tlJe '(time of iJi~ 
~~erentatton to South pole; tuat IJe \l1a~ homo Iiteratus, ann 
in ~:teft~ ~~ller~., anll b.la~ ltcenfell to p~eacb tlJc [[lo~il of 
(/5oll bl? tlJe late lBtlbop of Exon, ann lJan celeb.zatei.llI?Jibine 
~erbi Ce manl' ~ea.r~, anll waz fatis & [ufficienter Hteratus to 
celcb~ate tue fame., &c. 

'flCf)cr.e UJa~ a lRcjoinilcr anll ~ur~rejoinntr tnuclJ to tIJe 
fame <fReet \llttb tlJe 101ca ani) meplication., anb upon a ~e~ 
murter to tbe ~ur::tejoinber., tlJe ~uetlion in ti;·e Common 
Pleas \tla~) ani) aftet\tJarb~ in B. R. tfpon tIJe ~leai)itlg. 

jfo~ 
I 



Trin.4 \\T. & M. in B. R. 1692. 

1fot it \tla~ abmittetJ br bot!) <Irottrtz tlJat tiJc ~~1irwrv 
in tlji~ ([afe wag not a fJ)iniftet") but a 1ubg:c conilittneiJ 
Dr t!je l1atu of tije )lAH1i), ann tijat it wa~ p~D1'£r to iJt~ ~f~ 
nee a~ 1ungeto erantine lfteriOU£) ptefentcb to bim bp ~a:: 
tron~, &c. anll if ije fOUill) tIJtUt ncfettibe in 11eatni n~., tfJ~t 
iJz nurr telufe to aDmit tiJzm:. . 

(tljat it nHl~ agatuft ~enfe. anti tarnfon, ant) againff a 
plain aniJ poutibe )lam to objecr., tbat bz,aufe t~}t~ ~erfon 
iJatfJ brett ottJaitleil br a fO~llter 16Hbop, antl ai)n~itt£il to 
anotlJer ([~rac~, tljat tlJerefo~e be (baU be pteflnnen to i}elbC 
a fufficiencl! of )!"earning: ani) tbat IJi~ fo~mcr ~.t'fnntna,. 
tion anb anmtffion, fiJall be an orftoppei (a~ ~t tua~ faie) a~ 
gainil aU fuccecning 15ttlJop~ of tlJat o~ ant? ot!J£t m>ioc£rz~ 

:tOt eberr ~tninar)! i~ obUgcn br tnt Wutp of lJi~ ~ffice 
to jUlJge fo~ timfd!; ann tfJerefo~.t :ti~ plain!!, aqaintt 
Qtoml11on lRcafotl fo~ lJim mba if) appotntcb to be a. 1ubgc., 
to far a ~an if5 fufftctentlr learnell, becaufe anotbcr ~Ct~ 
fon tn tb'c fatne ~ffice lJatb tfJougl}t bim fo. 

)~i~ lifie\11ife agattltl a pofitibe )1ato; fo~ tbe ~tatute of 9 Ed. 2; 
Articuli CIeri p~obine~, 'Qrl)at if tlJe 15tflJOP refufetiJ to atllltit cap. 13. 
(fcdefia l'ti'li~ propter defectum fcienti~~ tlJel' tball not be c;~a~ 
minen bl' tlJe JL,ar~men, fO~ tl}at ifl a~aintl tbc ([anon~, but 
tiler mall go to an <fcclertal'lical gjUtlgc, cui de idoneitate per .. 
fonz pr<e[entat~ pertinet examinatio. 

.. ~o\u 'ti~ plain br tlJefe[~lo~il~ t!Je ~~efeut~e lUUa be ido
nea per[ona, attil tiJat tiJe :l6truop to 111lJom lje t~ p~cfentCl) if:) 
tl)e ~ullge of bi~ gbilitr. 

15ut tn tlJe Common Pleas t{Je ci..)ief 11DbjertiCln~ were to ti1e 
10leailing, anti tl)erciu it 1uafj cOtluneretl, 

(I.) m1ljat )1earuing \llafl rCQuifite to capacitate a i1l9an 
to babe a. l1ibing, Cum cura animarum ? 

(2.) [[liJetl)er br tl)e 101ea it 'Wa~ fufffdcutlr t1)en1(~i) t!)at 
Hader t.)e t&~efentee 11lafl incapable 1 . 

a~ to tlJe «ta 10oint, an o~binart! ~ufftc;iencl' in )Gearn:: 
ing i~ enouglJ to entitle a £j@an to p~eac;b., fo~ o(berwife itl 
manl.' 10aritbe~ tllere moulil be no ~~eac;lJin~; anll tlJat to 
untJerffanb tue Latin t[ongue bJa~ not an abfolute ~uali~ 
fi~C1tion to re«iling anil ll~al'ing, fince botg tlJe~'ripture 
anb lLtturgp are nom itt EnglHh. 

'~i~ true., a~ to ~~ea t;i)in9: 'ti~ reQUireil br a particular 13 Eliz.c. 12-

)Lam to unilerftann tfJe Latin 'm::ontJue, viz. to be able to . 
anfwet ann reniler to tbe 1lD~ntnarF an account of fJi~ :jfaitlJ 

ttl 
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in Latin otfJet\tlife not to be abmitten to p~eaelJ; ann finee 
tfJat iSS allomtll bt' tlJe ~a\ll to be a euffietent £tlualift,ation~ 
tlJe }0efenbant ougl)t tn biSS ~lea to babe putfuen tlJe ~ta:; 
tute br fbe\llin~ tlJat tile ~~efentee ,oulb not rennet an at:; 
,ount of lJis 1faitb in Latin. 

leut be it bow it mill., minus fufficiens in Literatura can be 
no goon 101ea, bee8ufe of tl)e ~n,ettaintl!. 

(2..) anti tlJetefo~e tb~ ~ef~nnant ouglJt to, lJabe Cet ro~tb 
in wlJat. )Learning tlJl~ Hodder \llass nefectlbe, foat tlJi~ 
<ICourt miglJt jutlge wl)ettJer it \lla~ goob <!raufe of mefufsl 
b~ tlJe )5iOJop. 

8 Rep. 68. b. '~i~ a mule in )Law, 'QrlJat all ~lea~ \lll)iclJ go to tlJr ~ir;; 
abtltt! of a 10erfon ouglJt to be certain, ann tberefote a 
10lta of <f~'ommunicatton, propter contumaciam in non com
parendo, being lamfuUr dteb, lJatbbeen ailjuntteil naugiJt~ 
becauee it llotb not fbe\ll anr fpeeial ~aufe, tfJat tlJe gjubge~ 
of tur <ltommon JL,aw ma~ fee \tJlJetlJet tlJe ~pirttual <tourt 

, I)ab <ltognt1ance of tlJe ~#ginal <ltaufe. 
Lit. SeCt. ~o in an action b:ouglJt br a dtiUain, fo~merlr, it bJa~ 
19~· not enougtJ fo~ tlJe )l.,oJb to pleatl tlJat I)e mass bis .dliI1atn 
Raff. Entr. but be mutl mew bom., viz. quod prxd A. eft villanus ipfius B: 
686. fpeCl:ans ad manerium fuum de R. &c. 

era. Eliz. 
186. 
Sid. 295. 
Marcb.96• 

'l5ut fo~ an autl)o~itv. tn 100int Specott's Cafe was relien on,' 
\nlJete tlJe 15iOJ oP. pleabeil., tlJat tlJe 10~eCentce tua~ Schifma
ticus inveteratus, anti tUe ~lfa lDas bell) til., bc,aufe l)e ouglJt 
to OJc_\tJ tlJe l'articular ~elJifm j. fa: tlJi lJe t~ appoInt:; 
etl 1utIJe de idoneit~te perfonx., ret becaure 'tis t~ juftif}! lJi~ 
omn gct to tlJE t0~eJul)~ ce of un!:Jtller, mlJlclJ grt ISS of me'iJ~l)~ 
tf)erefo~e Cutb ,1J~~eral aUegation is nOt goon. 

'~i!S no SlDbJertton to far., ttl)at tlJe tempo~al ~ot!rts can~ 
not netermine hlbat is ~cbifm; fa: lrt tlJe <laufe of m2fu~ 
fal be \niJat it \utu, it mutt be llirecrlp ret fo;tlJ anil aUetlg~ 
etl: 1f it be fpiritual, tlJe ~artr mar nenr it., ann tlJrn tue 
<fourt mut! \tJ~ite to tb~ ~£troplitan to certifr tue <!tauee, 
tulJetl)er jut! 0: not; tf It t~ tempo:al, tbel! be utar trpberfe 
it, anti tl)e j]CCue taten upon tlJe (traberfe (ball be trien bp 
a 1urr. 

1n ([ommon gctton~ on tlJe Cltafe tile llaUl require!S ctr:er~ 
tatntr., ani) an .<f iectment de uno Meifuagio five tenemento, o~ 
de uno -Meffuagio five repofitorio \nas iltlb tIl, breauer of tl}e 
1nccrtaintr in tlje one <fafe., anti ile~aufe of tlJe barioufS 
~tgnifi,atiotl of tlJe mo~n Repofitorium in tlJe otlJer <ltaee. 

4 
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g@anl? mo~e ljnffancc$ nl~ 11 be gt1l2lt of ttiSj ~(ltute, 

tlJe 15oofi~ arc full of tiJem ! a~., if Wetinue of Qt:tJaner~ 
be pleallcil in Wo/mer., 'ti~ not gOOi) \tlitlJout O)€wing tbe 
(1tntaintl? of tl)e [[It'iting~t, ()~ tlJat ti)Cl? were in a <[bert> 
~c. ' 
~o wl)ere a ~an nnbertooh to b~ing a fufficicnt ~~1l 

to be 16all, &c. 'tt~ net (nOlI gb to pleal:!, ~ijat be b~ouglJt a 
{ufftelent geau., but lJe mutt OJetu quomodo fufficiens. 

anll if tge"Lam teQutrez fo tnuclJ ~ertaintl? in tt}cfe ([afe~., 
a fortiori 'ti~ requircll tn aU ~lca~, b.li)tclJ go to rue iDifa;; 
bilitl? of a 19crfon in lJi,g 19~ofe[ion. 

'C!Cl)e UlO~n Literatura i~ an ambtguou~, ann eQutDocal '<f~~ 
PJefftotl, it a{i;nifte~ <15~antmar )!"earning, mriting, meab:: 
lng, o~ anr fo~t of )!.,earntn~., potTibtt.'- tiJe 13ilbop lltt~IJt in:: 
tenD tlJat Hodder lliil not \ti~ite a g:ool) $anll; bz coulO not' 
mean' anl? fucb )Learning, \rJlJicl) \rJa~ p~oper fo~ tH~ 10~o; 
feffion, bCC8ufe tl)at mull: be particularlr allellgetJ to (bew 
1DlJeretn tge :Jjnfufiicicnc1? ilill confitl; but if ~1Iue ball been 
tallen upon tlJi~ angle ([<r1o~il Literatura, tlJe <u:ou~t wouill 
oabc been mifguinetJ ; fOl if be lJail been fDunll infufttcient in 
tl)e OOatlJematidi~ 0: atlrologr (fo~ tbofe aTe Literatur~) be 
muff l)abe b«n tefufeil. . 

Econtra. 1ftrft it\\Ja~ Plcmifell, ftl}at no particular lliule~ 
0: ~rafute~ \Dere fettleil br tte lam to lbcm wl]at )L,eatn~ 
rug \tla~ rufiictent to Qualtfl? anr ~an fo: a 15enefice; 
t,berefo~e a <l5eneral aUrgation tlJat lJe t~ minus fufflciens in 
Literatura if& CtlDUglJ to unquaUfr !Jim fo~ tlJat ~utpofl~. 

gnil tlJi~ \vOUIil not be anr Sl@ean~ to e~alt ti)e ~o\tier of 
tlJe ~:tJinarl' bp gibing bim a lLautune of l1iefufal upon 
fuel) a general ~t1ftan(e of ~i'abilitl?, ani) fo to injure tlJe 
19atron inlJi~ l1iig~t of ~~efentation: 1fo~ if tlJe tempo~aI 
,<tourt~ (toulO tafte upon tlJem to Junge in tlJi~ tnatter., 
'ti~ tiJe fame ~lJittg to, tl)e ~attotl., beeaufe ~ti~ equal tolJttU 
l11btcl) of tl}ofe i~ tQ i'Jcdave tlJe ~nfutftcienel' of tiJe l0~rfo" 
p:efentell. . 

~lJerefo~t tlJi~ ~lea'tling 'luuft be goon. ' 

(I.) 1from tlJe 1mpotribtlitl' of ple.abing it otlJetwite. 
(2.) ~lJat it if$ certain enou'gl). ' 

• 
Firfi, from tlJe j!mpofftbilitt' of pleanin!l otf)erbltfe., fo: 

tlJe ~ature of tUe 'QriJin§ \DiU allmit of no greater <Irertaintl?; 
if tlJeJOifbop ft)onti) ret Down £berp parti,ular~efett tnJLearn:= 

r ,ttlg~ 
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in~, it wouln be impotTible to join ~tTue upon it; anll tl}etl 
tlJe ~Iaintiff \\louIn lJabebemurrell, &c. jJf lJe tbouU' aalgn 
but one particular Qtaufe" tlJat \\loulll Itfie\Uife be infufft~ 

. dent, becaufe one ringle actbloulll not make a general ~n~ 
abtlitl' .. a~ tlJofe mo~lI~ minus fufficiens bo impott, anll tlJere~ 
fate inhabi lis, &c. 
~eatnini i~ a ~lJingmlJiclJ confift~ in man!, ~articu:: 

lar~, anll tUe jlullgment 1tllJidJ i~ to be mabe upon it mar 
arife upon CIlartetp of snueftton~ anll ant1.ller~; toe 1ltigbt 
of <e~amination beIongetlJ to tlJe 15i(bop; anb tuerefote if 
lJe finb anr ~efect tn )l,earrting .. be map refuce tlJe ftlerff, 
anb pleab, as be l]atlJ bone, minus fufficiens in literatura, fat lJe 
cannot pleat» otlJerwife. . all otlJer ~uabtlttte~ of a Qtltrgr~~an conall anb bo i)e~ 
penb upon one angle jjnftance, a~ :laattarlll', (f~communi:: 
cateb, &c. anb tlJerefote tlJe true JRenfon hllJ! tn aU (ucb 
Cltafe~ Criminofus gemrallp t~ noc a goon 101ea, tfl, becaufe if 
ant' one of tlJo1'e angle jjnftanc£~ is bHhrittlp aUebgeD, anb 
meU PtObeb, it moulD malte tlJe Cltlerk mini me idoneus, .&i:. 

15ut . it \Doulb not be fufficient to rap a ~an i$l unlearn:: 
eb beeaufe lJe iSS t»efettibe tn one angle ~oint of lLearning, 
o~ in ant' one art o~ ~cience; tlJi~ leefett mull arife from 
a general ')nabtlitr, anb botlJ conall in manl' 10articulars 
tmp~atti,able to be enumeratelJ in a ·l&lta, anD not to be 
p~ObtlJ l1t' one angle ~n{fan,e. 

.. 
(2.) atbrCertatntp oftlJ-i~ i$l to br confiilereb in mrlationto 

tlJe .etlJoD of tlJe fierial, anb tlJe ~atter to be put in ~tfuet 

gnb a~ to tlJat, greater lLatitulJe I.Pth alma'PS been al~ 
10\J.)tD in tlJe ~rtal of fpirttual ([aure~ t!Jan tn tlJ:lfe trieb 
tn tlJe tempolsf ([outt~ ~ tlJertfo~e tlJofe ~nbo argueti agatnff 
tlJe 1&lea in Specot'~ <ltafe~ tait», ~lJat criminofus ann perjurus 
1»as not gOOD mitlJout Q)eming tl:le t0articular CltauCe \l1lJere~ 
tn~ &c. wlJid) tl)e lLO~b Anderfon belt» to be true, but toofl 
tbi~ ~ifference, becau{e tbDfe a(t~ wrre triable at tbc ~om:: 
mon ~a\tl; ann ~attet~, wbicl1 ate iffuable tlJere, ougUt to 
be particularl!' aUebgeb : lBut \tllJete tue attion i~ once weU 
commenceb, anb llAtzrature ml)ict) i~ tlJe ~ubt1a nee of ttJe 

Hob. 296. ~lea comrs in incib£tltallr, tlJo' tl)e ~riaI i~ to be bp (fc~ 
defiafticfiS" ret tbe tentpotaI <ltourt~ (ball p~oceeb to gibe 
~ubgment; upon their <rerttficate~. 

D ' (J!lJe 16itlJop of Norwich'S <teare cannot \t)it.lJ an1' 1lteafDn bt 
2 ~~l~~A"br. objecteb to tlJifS ~atter: 1t \t)a~in a Quare impedir. truer£' lJe 
3'§S, pJeabeb., tlJat aU tl)e mlJile be bail veen 15ttl)op" &c. tlJe 

l$~eCentee wn~ a <ltommOtl 'auntet of -m:abern~., ttn~ of 
4 unlaUlfu! 
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unlawful <!5atne~., obquod & diverfa confimilia crimina, lJe waSl 
criminofu5, &c. ''llrifJ true tlJi~ mu~ 11el13 an ill ~INl, but not 
from tlJt dlncertaintl' of it; )t'Wa~ becaufe tl)e Sl@atter~ of 
hliJttlJ be \US£'j accufeil Ulzte not ebil in tlJemfelbef5" but 
hlere ®ffencez oull! p~olJibitell bl? particular 11aUJ~, anll Co 
no juft ~aure of iJif5 lltefuCal. 
~be onll! ~afe 'rol)tciJ can be objectell 1l1itlJ anr <!tolour i~ 

Specott"f5 ([afe in tlJe 5th lIiepo~t, \nlJere it Ulaf5 Uelil, ttlJat 
tlJe 1Bitbop ouglJt to lb(m ti)e particular ~'lJtfni, &c. 

)But tlJi~ ~l£a mlggt be bitliuguiQleil from tlJat ~ubg;: 
ment {eberal \l1ar~. 

Firft, 15ecanfe in tlJat ~are tl)tre \ntt}l a ~offibilttl! to ret 
out tl)e particular ~cbifm; but tge ~nruffi'tencp of )Learn!O 
irtg tannot be ret fo~ti1, becaufe (as lJatI;J been rain) it ile~ 
penilf5 upon ruci} [tatietl? of ~ueftton~ anb anf1ller£$, ani) 
botlJ not cona11 in anp particular ~lJtng, fo a~ to \t1o~fi a 
general ~tfabtlitt'. 

1f one ringle 1nftance ban been tUfiicient fo~ t!Jat ~ur~ J~ & 14 
pore, tiJe lBilbop tuiglJt lJabe teturncb tlJt~, viz. ~lJ£ get Car.2cap·4~ 
of mnifo~luitl? (Jabing p~OlJibiteil 10~eadJiug mitlJout a Jl,t~ 
tence from tue SlD~binatl?., anb enjotnen tlJe me®t.n{t tife 
39 article~ itl ui~ 101eren,e~ anb n£clating tl)e 10eJ;ron~ .ar-
rent tlJereunto: ~t \t1a~ none tlJu~, viz. 

Ego fubfcribo ad tricena novena articulorum fiderum. 

jJtl tbe tle~t ~Ia,e tlJe ~t~tute of Articuli CIeri p~obibe~, 
~lJat 10crtonf5 1l1lJo ar~ rpltltu~l, mall not be unbet <!I;~a~· 
mination of 1La1!~men If tlje 15ttbop tboUlll refufe tlJem fo~ 
1l.1ant of lLearning. or other reafonable Caufe: Jaotu ~dJtrm 
,ome~ unbet tlJat general <ltlaufe, bJl)iclJ mat' be one mea; 
(on bJUl! it ouglJt to be parttcularlp ret fo~t(J; becaure 'tt~ 
trabcrfable, but tl)e @>ufficiencl? of )Learning cannot be tra~ 
llerfetJ) ·ti~ onlp inbuctng to t(Je ~iCabtltt:p of tl}e <ltlerfi. 

gnb tllen Iallll?, tlJe ~lea in 16ar in Specot'~ ctafe \tJa~ 
in tIJe ~ffirlttatibe; tlJcttfote it ougtt to lJabe been ret fo~tlJ, 
bJlJerein be \tnl~ a ~cl1ifmatidt; but tn tlJi~ <!taCe 'ti~ in 
tlJe ~e«atibe, anll fo tlJe .l0efcunant ueen not Qlew "1tilJere:: . 
in tlJe <llerIt \Da~ unlearneb.. ) ~ep.M411l': 

anot}Jer ®ueftton \U8f5 raife1l" viz. mbetl)er He{e tlJt ~a:: fir 5 Cafe. 
tron !Jan fufficient~otice tn tbt~ craCe to p~erettt bif5 (1!:lcrIt -: 
gull it \l1a~ fain ·iJe ban not" becaufe tlJe fir ~ontlJS (baU 
comntence front tbe {time of ~otice of tl)e 1Refufal, ann tfJe 
)8ilbop i)sb coUntctl mitiJin tbat~tme,fo tl)at till rucf)~otice 

T 2 llla~ 
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1t1a~ giben tlJe 13tlbop b.Hl~ a lE>ifturbcr; anll tijerefo~c~in 
tlJe ~teai)ing~ tlJe ~ott,e i}) g~neralh! aUcilgeil to be tile 
fame ~al' wittJ d)c laefuftll: 'l13ut l)o'Wzbzt UJe~e augljt to 
be a conl1enient ~irne. 

16uttt1Ua~ anftuetelr, ann fo i~ the lLaw., fituat in <!rafe of 
lliefufal fo~ 'jnabilitp tf)e fit g@ontlJ~ ruall C01umence from 

Kelw. 50. b. tlJe ~ime of tlJe WeatlJ of tue laft gjnculltbent; becaufe tl}e 
g~;~ 38

2
7. ~atrotl ougbt to p~efent a QtlerIt tbat iz QUaHftcil, otlJcftt1ife 
. iJi~ ~~efentation if) bOiil., anll Iban not PJcbcnt t1)e JLapfe. 

era. EJiz. '~tf$ true., it lJa~ been tbe ®pinion of tiji% ([ourt., m:l;)at 
II 9. ~ottce of tlJe 1Refufal ougbt to be gibett tD tf}e ~atton im-
I Leon. 31

• mediately, or within convenient Speed as may be: aJ:lJoCe are tlJe 
mO~llf$ of tlJe )Booh; but 'ti55 to be obfcrben, tlJat it \tJa~ itl 
a particular €afe, mlJcre tlJe ~atron llill not p~efent 'tiU 
fitteen napf$ \UttlJin tlJe fr,: ~ontlJf) aftev tUe- aboillatlCe; fa 
tlJat tlJe ~tme e~piring3 tiJe 1J3itbop refufei) tlJe ~nerli, but 
gabe no ~otice to tlJe t0atron till tlJ~l'e lE>apz after tlJe 
~ontlJf) wcre e~ptreb, anll tlJcn ,ollaUi): !aOUl tlJt~ illa~ 
beli) (ani) mitlJ goon !Reafon) too long a tltime fo~ tlJc13ilbop 
to llelal! tuc Jaoticc, it ma~ purelr a ~efigtl to p~ebent tlJe 
~atron of biZ 10~e!cntattotl: ::tro~~ if be bail giben ~otlce 
befo~e tlJe fr~ g@OtltlJ~ 1)ai) bccn e~pirell, tl)e 19atron migbt 
i)abc p~efetltell anotl]er Qualifiril. 

15efille~., in tlJc <!tafe at 15ar., tl)e 10atron ball four 
~ontlJ~ f!imc to p~erent after ~ottce, &c. 

15ut upon tlJe dtnccrtatntl! of tiJc ~leai)inC(, 9lubgment 
1tJa~ giben in tlJe Common Pleas fo~ tlJe 191aintiff, ani) afftrm:; 
ei) upon ffrro~ itl B. R. but after1tlarlJ~ rebcrfei.l tn ~atlta~ 
mcut. 

Bagnell rverfus Abnett. 

In the Common Pleas. 

I ~ a fpedal dlerllict in <lFjertmrnt tlJe G:'afe 1l.1a~ tbn~: 

John Herbert U1a~ feiiell in ::tree of tlJe ttenentent~ in qUt1li~ 
on, anllijsn ~[ue t\tlo Wau{\lJter~ ; 

Margaret, marriell to one Lander, sub Elizabeth. 

Margaret lJab g]truc John aub James, &c. anll tlJc fain John 
Herbert being fo feiieil of tl}e ttcl1ement~ afo~efain, callei) b'p 
tue~am,ez o{Upper and LowerHoufeTenements, one of \Dbid) tlJe 
jJUfP founb to be of tl)e reat'!'p [talue of 30 I. per Annum, ani) 

J t~e 
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tbc otiJct of 40 I. ll£bifci) tf}ent in tbefc [,([iOl1)~., viz. gj bzbife All 
1ttp ~e[uagez in Milwich, Corton, anil Frafda]e(iO '~tuffce~., 
&c.nanun!& tlJent) upon fpetifil atrutl fOl ~a1!ntent of ~ebt£l, 

,untH mr ~~aniHOtl John Lander attain tlJe age of 2 r ~ear~ ~ 
anb front tlJencefo~tu *]1 ~tbe All HtP fail) ~errunQ;e;5, JlAltlllp 
ani) ~enentetlt~ in Milwich, Carton, anll Frafdate, &:0 foJoUJ-; 
etiJ; < Videlicet ~Ulo ~att~ of tl)e Neither Houfe Tenement 
(tlje [[11)01e in tlnec to be tJibiilttJ) fo~ tfJe ruifin!! of 200 1. 
&c. tbc taemainiler to John Lander anll tlJe ~zir~ of iJt~ )Do;' 
tJ1!., laentainber to James, anil tiJe ~eit:~ of iJi~ 150i)1', me~ 
mainncr to tl)e rtg!Jt ~eit~ of tlJc Webiro~ ; tl)e otijer t~irb 
10att after fOlue ~rua~, &c. be nibifcll to John anll James 
ut fupra, but nib not mention tlJe Upper-Houfe Tenements. 

John Herbert i.lten~ ani) John Lander alfo nien tuitbout 
jjffue., &c. ani) James tge feeonil ~on of Margaret tua~ 11eC::: 
fO~ of t!}e 101aintifft • ' !. 

~,lJe ~ueaiotl \l1a~~ mlJet!Jtt tbe Vide1icer, antl tlJe ([laure 
milieb foUo\D~ llJail rtlate onll? to rcftrain tfJe JE;ebtfe to tlJe 
Neither Houfe alone, 9: llllJetlJer ttJe UH10lz (JJ;ilate ,tf$ not bp 
general [[lo~il~ neblfeb to tlJe <l5~anilron; fo~ Sf not, it 
,mutl: conte to tlJe wauglJter~ 1 ' 

atlJe <relaufe coming after toe. Viz. botb not retlrain: ttJi£S 
~ebife to tije Nether-Haufe Tenements; but upon tue moole 
<JJ:onftruction of tlJe mill., botlJ tlJe ttenement~ paf~ to 
tbe l1e[o~ of tije ~latntiff; fO~ tbe general mD~n~ cOlup~e~ 
iJenil t{Je \Uljole ~aate., ann tbe Viz. i~ Dull! ntrectibe bob) 
~art of it mall go, ann if it be not tlJu~ e~pOUnilei) 'tt~ rc:: 
pugnant. 

Econtra. ~lJe Upper-Haufe Tenements no not paf~, fD~ bot)) 
are llifttnct 10att~ of tiJe ~efl:ator~ ~tl:ate., ani) iliitinctll' lJe::: 
bifeil ; tl)erefo~e 'tt~ againtl tOe mule~ of lLatu, ~bat one 
manti) paf~ bp tte ~ebtfe of ti)e otlJcv, efpeciaUr tn tlJi~ 
~afr., \tll)ere ti)e ~eftato~ iJimfelf nitlinguilbeil tlJem br iJiss 
anli. 

agreeable mitiJ tl)i~ \t'la~ a litefo!ution 'in tbi~ Qtourt, Hil-
lary, I I Car. ~iz: ~ ~,an \lJa~ feiiell o,f a <lto}ner~~oure, ann ~:~. Car. 
anoti)er, contt~uou~ ttl tfJe ~,cupat,t Oil ~f l!?bZra~ ar:cnant~, I Roll. 61+ 
ann ilebtfeil tije aro~ner~~oure., rec1Hng It to be tn tlJe ®,~ Jones 379 
tunation of tiJe p~oper t[enant, anll of lJim bJt)o 'rua~ ltfie~ 
wire 'Qi:enant to tl)e otijer '~oure: ~o\U tlJer \Doulil babe 
tl}st otiJer t~oufe paf~ br t~at IDebife, beca~fe tlJe 'Ql:e~ 
nant of it 11Ja~ "ameil; bnt It \l)a~ I)ell), tl}at tt OJontn not, 
fo~ notl)ing patfen but b,flJat \tla~ particularity erplcffeb, 
totJc!) \lltlf5 tl)e <Io~ner~lJoufe, ann tl)at tl)e luitlalien ao~ 

lIition 
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bitton of a \tJ~ong (tenant) (boulll not tlt~Iie tljat boilJ., ml}id, 
bJa~ Cufftc;ientlr mane certain br tlje ~ame Of a ([otner~ 
tboure. 

Cro.Eliz. lOS· mlJere~eber anp lLanll if5 e~p~elT1? lIebifzi), no gJmplication., 
2 Leon. 226. tl)o' neber fo tlron!J, O)all carrr it otljerl.Uife; a~ if a ~an 
L.~~~';1.0' l}abe a jfarm callen hp a particular ~anle, ~,art tt1ljereof 
1 24- bJa~ let., ann ~art ufell bp tUe £Dmner iJlmfelf, \111)0 

ilebifeil aU IJi~ jfarm (naming it) ant» tlJe 1LanlJ~ tllereunto 
belonging (i.n tUe ~enute of fJt~ ~enant) to tli~ mife fo: 
JLifr, ani) tlJat it anll aU tlJe rea of lJrf5 Jl,anll,~ {baU rZlltain 
to R. after the Death of his Wife; tlJefe mO~lIg (baU not catrr 
it bl? jJluplication to tlJe mife, bec;auCe tl)ere tl1a~ an e~~ 
p~eC~ ~ebife to !Jer befo~e of ttJe otber ~art. 

Dyer 261. b. ~an1? mo~e ~~oof~ miglJt be b~ouglJt of tiJi~ ~ature., tfJe 
16oolt~ are fun of tlJetu., bott} moileru ani) ancient, viz. as 
bJlJere a ~an l)abing JL,anll~ in a ([lill ani) in tmo ~amlets 
tn tlJe fame ([lill., nebifen aU lJi~ Jl,anlls in tlJe <TliU~ ann in 
one ~aml£t bp pafttculaf ~ame; it 1Da~ lJeln., tbat no 
mo~e paffen tban wust was e:rp~e[e1), ani) tlJat tlJe JL,anilS 
in tUe· uppef ~amlet bin not paf~. 

ere. EJiz~ :l6ut· tue ([afe \tlbidJ come~ neare! to tlJi~ in iJIluetlion, 
674· i!$ wlJere tlJe ~eftato: lJan a f atm b.liJic;U e:rtcnliei) to two-

([lillS., wbicb farm \Da~ callen Heylands, ann tlJe ~ebife 
\tla~ of alllJt~ )l.,ani) (in one ([lill., naming it) c;allen Hey
lands, &c. tlotl)ing patren but bJIJat \tla~ tn tlJat ([lill; ann 
tlJe 1tieafon giben tDa~., becaufe notlJing lltO~e ruall be in~ 
tenlJelJ tlJan hll}at mas e:rp~etTeb br tf;Je ([etlato:. 

I And. 113. • 'Qrl)ere i~ pet a tlronger ~afe tl)8n tlJt~ at 15ar i it \U8~., 
VIZ. a g@an ball an Haufe ttl Oxfordiliire, anb Haufe and Lands 
in Hertfordfhire; anb tbe mill ma~" viz. 91 beQueatlJ all that 
my Haufe in L. in Oxfordfhire., hlitl) all otlJer mp l1anlJ~., 
~eallo\tl~ anll ~aftute~ &c. tn Watford in tbe ([ountt' of 
Hertford &c. ~o1l1 it \Uas abjullgen, tiJat the Haufe in Wat
ford lJill not pars, bec;Clufe it was in a mill \tllJiclJ mutt be 
conftruei) acc;OJlIing to tl)e (:rP~£Cs [[to~lI~ anb 3\ntent of 
tlJe ~ebtfoJ; if it lJab been in a <If)~ant, tben tlle ~oufe 
hloulb babe paffen as \UeU as tl)e Jl,anlJS ; 'fo~ eberp ~an'~ 
$~ant muff be taIten in tl)e tlrongeft ~enfe againtl tlJe 
<15~anto~ lJtmfelf; ann of tlJt!$ ilDpiniotl bla~ tile <rourt 
in tlJe p~inc;ipal c[aCe" viz. tlJat tbe alJberb videlicet \l1a~ i)i~ 
ftributibe bere.. ani) tbe\tlen \l.llJat tbe ~ebtree !boulD t)abe ; 
fo tlJe ~lainttff ball 1ungment nHi. 

WhittingtaB 
t 
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Whittingham ~eifUJ Andrews. 

Emto~ of a ~ub~mentin cfjrctment tn tl.1e €outlt-r 1f.\ala~ lShow.;6+: 
.. tine of Durham; tl}e ~e,(aration ma~ de Mineris carbo-

num in Gatefide. 
9lt \1las objrtteb, tiJat tlJi~ mas bert' itl[Crfain; fo~ tlJe 

~laintiff OJOUlb babe nameb 1J0m maul' SI@tne~., bccaufe itt 
tlJat (Jtountr Ceileral ~en babe manp· ~incf5 in 011e ~lace. 

i1!:bi~ i~ a!S uncertain a~ an <fjectment of three Acres of 
Meadow and Pafiure, not Oleming bom mudJ of eitijer. 
~o an QJ;jettment of a gJgetruage anb ten acrt~ of "A.-anli, Yelv. 16~. 

tmentt of 10afturc., anb t\Dentt' of _ea60\1) per nomen of a 
Meffuage and ten Acres of Meadow more or lefs. Jaom tlJe [[{o.J'J~ 
more or lefs, coulb ueber be intenbeb to e~tenb to fo~t'P gcres; 
mo~e, tlJere being onlt' ten acre~ bemire}), an~ fo~ tlJt~ gJtl~ 
certaintp a ~Ub~ment tDa~ reb;, rfetJ. 

9lt tutU not he of a Clore, but -it muft be of a certain 2 Roll. Rep. 
faumbcr Qf g're~, anb tbe~umber of the acref;S lttUft be 166. 
particularl! tet fo~tl}; antJ tlJt~ \lJa~ Savill'~ €afe. -Style 193· 

. 202. 

" • It Yelv_ lIS. 
Econtra. ~o great,r Gtertatntl.' l~ requltetJ t",an tl}at tbe ero Car. 

~lJettff mi!t1lJt ltnom of tulJat to tJelibtt tl)o[eltion, \u~i'lJ 573· 
i~ t'lone bere" fo~ tl)e mo~n~ de Mineris carbonum afcertaiu 11 Rep, 
tl}e ~ature of tlJe ~ljing in ~emanb. 

'~t~ true an <fjettment de omnibus & omnimodis decimis if! 
not goo)), bec8ufe of tlJe 1!ncertaintr of \nlJat ~atute tlJt 
~tttlc~ are; but if tl)e mo~b F<rni o~ Lance i~ abtJetJ" ·ti~ 
\DeU enouglJ, be,aufe tl}e ~ature of it t~ tlJen mane ,er~ 
tain. 

f!lJt~ gction i~ in tl)e ~ature of ~refpac~, becauCe of tlJc Owen. 19· 
~amage~ wlJt,u are to ,be recobereb; nnb one mat' b~ing I Gold. 172. 

au attf on of Qtrerpaf~ fo~ aPiece of Land b.litbout anl! otl}et g~: Eliz. 
(ftrtatntl'. .,8<1-
~t ,annot be benietJ, but tlJat mant' 9Ju:b!lment~ lJab~ Moore pI. 

been reberfeb fo~. tlJe ~n,certaintl' of tlJ~ ~emanb ; but tbj~ )~7' 6 
<!taCe \tJa~ not fo In,ertatu tlJat <f,:e,unon ,oultJ not be gab ~~!t?a: 
of tlJe jJub«ment. 

"'<!!:lJe ~~ceptiotl i~, tlJat 'til1 de Mineris carbonum; if it lJab 
been de Minera, tUat if$ abmitten to be certain(nouglJ~ 

~o\tl tUe Jaature of tlJe ~l}ing tntll abmit of no otlJer ~erl: 
taintl?., fo~ a S]@ine of or:oal~ run~ tlJ~ouglJ man! lLann~ ; ann 
tljouglJ 'tiS$ but one ~ine, fet 1l1lJen 'ti~ openeb tl)et' u{uaUr 

malie 
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mahe feberal ~baft~ to let in tI;e QLr; ani) if if):: ~laintilff 
ban ileclatetJ but fo~ one ~~ine"iJe 'Otd~ i)Jl1e rer;cb~rz~ btu 
one ~lJaft. 

't[i~ cLlrage muff fUPJ.lo~t tlJi~ (Ji;jeamgnt: 1f 'tt.~ b~DUgljt 
of fifty Acres in Ireland, tt;ouglJ CUd) a wec:aration U'wutn be 
uncertain bere, ret tlJi~ litourt Uloulll not reberfe a jJU~~l~ 
ment giben tlJere witlJout tn~tttn~ tlJitlJer to hnotu ttJe m~ 
rage; anD of tlJi% ~pinion UH1$ tl)e (!toart, '@:lJat it map be 
goon bp ([utlom of tlJe ~ountrp ; ann tfJeret'o~e tbe: ~Uilg~ 
ment \l1a~ afftrmell. 

Rex & Regina rverfus Marriot. 

2 Le'.". 221. B~ tlJe ~tatute of 5 & 6 Ed. 6. 'ti~ enattetJ. That no Perroll 
{haH keep an Alehoufe, but fuch who {baIl be admitted there

unto, and allowed in open Seffions of the Peace, or eIfe by two Ju
fiices of the Peace, !f2...uorum U,?US. &c. under the Penalty of three 
Days lrnprifonment without Bail, and not to be difcharged with
out giving a Recognizance with two Sureties to do fa no more. 

~i;e 1Befrnaant 1lla~ inll£cteb fO~ beeping of an aJel;Joufe 
b.1itiJout a )lAcfnce; anll it 1na~ objectell, tlJat it tuOtdll not 
lie~ becaufe It \ua~ not an ~ffence at tlJe ([ommon )Lam, 
but malle fo bl? tt)i~ ~tatute,\ tDlJiclJ gib£~ l&o\tltr to tbe 

_ ~utlice~ of ~eact ltt.tlJeir ~e[ion~ to malie flnquirp into 
PaRlml'13R88. t~ere ~ftence~ ·bt' 1l)~efe~ttn£nt, 9lnfo~mation o~ 'otgertuife, 
2 o. ep. & . 

39
8

• Ci;ut an 9jnllictment i~ anotlJer fo~t of 10unilbment tnbicll 
7 Rep 36. i~ not p~obtoen fo~ bp tbt~ o~ anp otlJer ~tatute: ~otU 

tnljere a lLaw tnali£~ an ~ffence~ anil appoint£) the gnJerlJob 
(If 10~oftcution, it muft be punitbcllac,o~i)in.g to fuel) ~e-
tijol:i, anb no otlJerwife. . 

2 ero. 643- ~bi~ \Ua~. tlJe ~pirtion of tlJe €ourt i·n Ca(He'~ aiafe .. mbo 
2 Roll. Rep. IDa~ iniJirteb fo~ tafting' upon' blm tue ~ffice o~ a ~u!h,e of 
:!47' flJc 10eace~ not lJabing 20 J. per Annum, anll fenlling out of 
~r~' 6. cap. a ~tartant br Qlirtue of .bi~ ~omlni1T~on; tlJe 10en,altr ap~ 

pcttltcil b1! tlJe ~tatute~ t~ 20 ta geotetr to tlJe llttn(t, ani) 
tl)e otlJer to tbe ~ nfo~mer, to be recoberclJ br action of iE>ebt 
at tte <tomtnon JLa\U~ anll tlJerefo~e not to be innineil • . 

Econtra. ~be ~artl' mat' p~oceeb bp tusr of 9lntJictntcnt., 
tbo' 'ti~ itt a ([afe mbzre a new ~ffr.nce ifj createll bp a p(1t~ 
ticular law; 'aub tulJete tile ~enRltt' i~ lJirrttrb to be reco~ 
betel) bp :WiU, 10latnt o~· ~llfo~mattoll, fOJ tl}ofe are afftr~ 

4 tU8tibe 

• 
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matibe [[{ci~'O~., anll 'ball not tafi.e awap tlJe general gffie= 
tijon of ~lOteei)ing L1CCOltJi, g to nyc ([DUree of tlj€ Qtommon: 
~a\tl 

'@:fJe ~lJtng p~olJibiteb i~ of pubtitlt ~oncernmrnt., anll 
an jJnbirtment \nt11 I.e againft ti)e ®ffenber , if tlJere are I Mod. 36. 
no ncgatibe mO~b~ to reftrain tljat wap of ~~oceei)irtg. 

Chief Jufrice. g n jJnbictment beiu~ a fllmmarr [[tar of 
10~oceeotng, i~ mo~e beneficial fo~ tlJe ~llbject, anb tlJere~ 
fo~e it feem~ rcaConable tgat fuel) a sJ@etlJoll tbanti) be pur~ 
{uett. 
~o conber a ~ait. from Ijer ~arent~ unber tile £lge of 4&5 P.& 

fi~te£n ~ear~, tfl no ®ffence at tlJe ctommon ~a\tl, ·ti~ malle M. 
fo bp a particular etatute, anb autlJo~iti? i~ gibcn to tlJe 
Star-chamber bl! 1nfo~mation, ann to tlJt ~utlice~ of atriie 
bl! ~niltcttuent to betermtne tlJete SIDtfenccfl, but pet tlJe B. 
R. if5 not erc{ulleb; anll fo it lJatlJ been'conftantlt' l)elb (tnce 
tlJe mating of tlJe )L,atu. . 

'([iSS p~olJtbiteil bp tlJe ~tatute of ~2 Car. 2. to tranel mitf} 
mo~e than fibe ~o~fef5 at lengtlJ ; tlJif5 ifj a nem )L,atb anb a: 
nem ®ffeucc, anb pet it tDafj lJelb,' tlJat an ~nbtctment 
moulll lie inB. R. againft tlJr. SlDffenber, tlJo· a particular 
10unitbm~nt t~ bireaell bl! t~at ~tatute. , ). 

?5ut Dolben anll Eyre ~utltee~, were of a-btffcreut l1Dpini~ 
on; tUel.' nebet bearo of an jlnbictment befo~e fo: Iteeptng 
an unlicenceb Qleijoufe; anb tiJt~ feemf5 to be tlJe jlubgment 3 C r f 
oftlje t0arliament in 30 Car. 2. tl)at an ~nbfctment wouln a 

.. 
C3 

•• 

not lie" becaufe tUe <1tonbittton i~ to be upon mie\» by tl}e 
d}ief ~fticer mitbtn lJi~ )L,imit~,o~ bt' ~onfetrton of tlJe 
~attJ?, o~ bp SlDatlJ of tmo [[litnetre~, anb tlJell tl)e 1&e.ual" 
t'F if$ to be {ebieb bp J0ttlref~, &c. 

White ruerfus England. 

B~ tlJe ~tatute of 5 Eliz. ati~, ens.tteb, tIJat rtone mlJidJ 
lJatlJ not fetbeb an app~entlCeanp feben !?eat~ in anr 

art o~ ~t'ftr.t~ then ufed, ruall Ure tlJe fame, &C. UPOll ~aill 
to' fo~fett 40 s. per gmontlJ. " , 

an .attion of ~ebt tua~ b~ouglJt upon tlJt~ ~tatute a~ 
gainti tbe iaefentlant fo~ nang t~e ~rabe of a Tiler, not 
lJabing ferbeb an gpp~enticeOJip fo: feben ~ear~. 

atl}e iaefenbantpleabeb~ ~lJat IJt~ 1fatller \Ua~ a 1freem.an 
of London, anb tl)at lJe ma~ lJif5 elllell ~on, anb tl}at jure 
patrimonii lJe migllt ufe tlJat ~ralle. 

V [lpon 
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([Ipon a ;WC111urrer to t!Ji~ 101ea tiJe <!tounfe! tli7J not tclp 
upon it, but tOOfl (f~ception~ to tl;tc Wtdt1t.~tion~ bccaufe 
'tt~ not IDetnetl tbat tlJe tlrratJc of a Tiler \Ua~ an ~-tt o~ 
~ptlerl! ufed in England at tf)e ~ime of tlJe ~aliing of tlJe 
~tatute. 

ato IDIJidJ it 1.ll&£S anfmerelJ., tlJat it UU1~ a qrra ne lnrnti~ 
oneil in tije ~tatute~ anll fo bp <lronfequence mutl be then 
ufed; but tile ~latntiff \Ua~ anbifetl to hlalle iJt~ ~emutrcr, 
1.Ul)tciJ be ni~, a~n paiil ([o!t~. 

How:ard rueifns Tremain. 

I Salk. 278• o~ tlJe ft;rtll ~ar of Ju, ne 1681. a 15iU \tJa~ e~l;tbtte~ ttl 
1 Show. 363. Chancery., anti a ([otUlnittton p~aren to e;tamine mit=

neiTcss in perpetuall1 re.i memoriam. 
1» Trinity Term follomina t!Je ~efenilant iJall a <itommi€:; 

fion to, anftl1cr, anb tbt ~latntiff efamiuen lJi~ mrtttnelItf,S 
de beneefIe., but no~nftn,er came tn till ttuolPea~~ aftertuarb~~ 
in wlJtclJ tim£ t\tlO of tije mitnttIe~ tlietl; anti tiJe ~uztlion 
now \t1a~,., $lJetl}tt tbefe ~epoatiou~ ,oultl be realJ in <f~ 
btlJence at a t!Crial at 'l5a~. 

1Jt \Da~ fain, tlJat it \1la~ the ufual J)~atttce in: Chancery to 
e~a,mine mitnetre~ de bene eife, anll tlJat if tiJe! llten befo~e 
tljel! are £Jamineb, in CltlJief, tf;Jeir cfbtlleuce i~ goon; but if 
'ucb ffbillence ftJoultl not be, al·lomeb at )Lam, it woulll be 
a SI@ea.n~ to enla~ge tlJe 9Jurt~llittion of tljat (' ourt, anll 
tl)e, 10art~ gtiebetl moultl !Jabe a: nem <li!qut,tt'. 

~otlJing trJ tno~e necetraf1? tljan tlJat tlJe (f~anlinatton of 
mitnetre~ lboull, be in tlJep~oper ('ourt \llbere tbe Qi:aufe 
t~ bepenbing; ann tlJi~ i~ tlJe Sj@ean~ to bo ft, viz. to er:: 
amine tlJem de bene eife; if t!Je leefeunant Q)oulb be oblli~ 
nate, anb refute tQ-auftller, lJ~ mar tl~nb out in <tontempt 
of tlJe Cltourt., anti fo p~ebent tl)e 101aultiff from perpetua~ 
ttng lJi~ cfbitlence; anti tlJi~ t~ no gjuconllenience to t!Je 
~efennant ot!JerUlifetlJanb~ punt~ng f)i~ 10erCon bp 9!~
p~ifonment; fo~ after lJi~ anru.u~r come~ in, be iJatlJ tlJe fame' 
allbantagettl; eberr lfteCpett, as l)e ·lJatl befo~e l)e UlLl~ t~ 
Cltontempt. . 

~ari~ no fIDbjection to fap, tl)at ll1tue \l)a~ not joinen in: 
Chancery., becaure hllJrre Ji>epofition~ talien in tIJat ([ourt, 
arr 'Jiben in cfbitlence at )Lam" tlJere t~ no 1l)~oof but of 
15til anll anCwer (Ueil in tl}efltaufe. 
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.anll tberrfo~e in tl)e ([are of Ford and Gay WcpofHionz., 

tlJO' e:rc1nplifictt, \\'lere rcfufctJ bt lnr '!Lo~O Ch. Juftice PolIexfen 
to be g~bcn in Cfbincncc, becaufe tl)ere wa~ no 10~oof of 
an 'anfl.uer. 

'. 

Econtra. ~lJerc can be .no <f:ramina tion of [[titne[e~ Upl: 
on a :l5iU alonc, ann tue :lfault t~ in tbe 101aiuttff fo~ not 
cOlupcUing tile :IDefen1Jant to put in lJi~ anfmer in tluo 
~ear~ after fue :JJ3iU filelJ. 

~0'OJ mlJen lJts anf\ner \Da~ tUeb, tljofe wepofttton~ tuiJtclJ 
\nere taten de bene effe are of no ~fe; fo~ fuppote a l5ill t~ 
b~ougbt againft ~usbanb anlJ[[1ife fo~ fomet{JingblbtciJ tlJe 
g@an daimetlJ in1liiggt of lJis mife, ann mttnetre~ are e:r
aminen de bene effe, anb-tl,Jen tbe $u~bani) put~ tn.lJiS$ a"~ 
!met., tbt~ lball not p~ejubi,e tl)e mife 1.l1iti;Jout lJet !Anftuer. 

,€l)i~ (JtOUtt \1) ill not a 110m ~~pofition$ ta lien befo~e <tom~ 
mt[ionet~ of 16anfirupts to be giben in <fbinence l)ere., no~ 
~epoations talien tn tf}e <fcclefiaRtcal <ltoUtt~., ann 1?£t 
tlJofe <lroutt~ lJabe tl)e lI\ing'~ autlJo:itp, to e~amine mit~ 
ne.(re~. 

Curia. ~otl)ing can mafie it ffbibence but tlJe JaecefTitr There De; 
of t!Je -m:lJtng; 'tilS true., in ~afes of Wills it mar be necef~ politio,:s by 
fatl! to e~antine aItitnetIes to petpetuate tlJett ~etlimonl'., t~e fpl~i~n 
but tn tlJts ([afe tl)e ~laintift mas nonfuiteb upon <fbil: Co~r~~e~ee 
bence viva voce~ anb aftet\llarn~ e~lJibtteb a 'l5ill, ann ob~ alJowed to 
taitlcb tlJefe ~epoatton,a upon ff~am,tJlattot1 of lJt~ own ~e $iven in 
[[titt1effe~., \llbtclJ if$ but ~aper~ebinetTce at tlJe ')Set, anb wi:thnce, 
tl)etefo~e tlJer enclineb not to allo\l) it: Tamen qu~re. don~ ac~~d4 

ingly. 

Rex &: Regina ~erJU:I Bullock. 

B" 1? tlJe ~tatute of 33 H. 8. ·ti~ enacteb, ti)at none {hall 33 H, 8. c. 6. 
{boot~ or keep in his Haufe a Crofs·bow., Hand-gun, &c. un-

lefs he hath Lands to the Value of 100 I. per Annum in pain to for-
feit 10 l. for every Offence; and that any Pedon may carry the 
Offender before the next Juftice ofPeace~ who upon due Examina-
tion and Proof hath Power to commit him till he pay the Penalty: 
Jufiices in Semons and Stewards of Leets have Power to hear and 
determine there Offences. . \ 
. 'Cltge ~efetlnant not lJabing tl)e 100 t per Annum, bill 

(bact in a <l5Utl in February~ anll in: March foUo\l1in~ U1a~ 
b~ottg;lJt bzfo~e a jJullice of tlJe 10eace, attn iJp lliut hH~ con~ 
bitten of tlJt~ ®ffellce. 
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ano nOID a Sj@Dtton b:Hl~ 1uai.lu to Quam tl}t~ ([onllirtton~ 
bec8nfe it 1l1a~ befo~e a ftng!e ~utlice, wlJo lJai.lnot l?otu:r 
bp tl;e ~tetute to p~o,£ei.l in a fummatl' at8;l?" 'unlef~ ~ be 
10art!' t~ bJougfJt belote lJtm infianter upon auem of' tije'~f:: 
fence ccmmittzlt, \l1lJtdr \tl,n1 not Ilone in ti)i~ <Irafe~ anll 
tlJetefo~e tue 10~ofe,uto~ llHl~ o:i.lcrClJ tD tl)ew ~aul,e \l.l1J1? it 
llJouli.l not be QuaOJeil. 

Anonymus. 

NOta. an f)~tler \tla~ maile at a £@ineral Clt'ourt lJdil at 
Mendipp in tlJe Clt'ountr of Somerfet., tl1at tlJe ~efenbant 

(bouIb fo~feit lJi~ mineral ~ool~ anlJ <Jl)oolJ~, anb be bantlb~ 
ell from Mendipp-hills fo~ eber. 

'QtlJi~ ilD~net being returnelJ, tt \l1a~ mobeil to Qualb it., 
anil tlJe ('OUft belil tt to be an ilD~tlet agaiult lLa\\), ani) not 
to be fuppo~tell but bp fame fpeetal ~utlom. 

Anonymus. 

T $ere \tla~ a )Ltbel in tlJe ~piritusl cn:ourt againtf tl)e 
~eJetlZJant fo~ not paring of a Rate to\l1atl)~ tfJe Re

pair of 'S ~lJurclJ., &c. 
$e fuggeReil tlJat tl)e JLantlss were in tIJe SlDc,upation of 

lJi~ ~enaut~ Clull tl}at be tuass not an9jnlJabitant in tlJe10srtrb 
1tlflere tf)ts <U:l}urclJ tua~, &c. gnll tlJt~ mass beln a goob @>U~~ 
netlton ; fo~ 'tis contrarr to )lam to clJarge the Perfon with 
Repairs mbo botlJ not Jibe tn tf)e ~ariID ; tlJe ~cnant of tf)e 
lLanO O)ouU) be c.lJargei:J~ anti not tbe SlD\tlner. 

2 Roll. 228. 1£ a ~an taJie a )Lesfe of a etan in a ~atftet~to\l1n, 
blijete f)e ufetb once a [[11~cli to feU i)i~ mare~~ but libetlJ in 
allotlJer 10artlb., l)e mall not be clJargcil to\.Uar1)~ tl)C l!ie~ 
pair~ of tlJe 4tlJurtl) tn tl)at S!@atlict~tol.Ull. \ . 

I 
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Barker e5 ai' 'Vcrfm Lade. 
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E m.tO~ of a jlui)«ment in tbe Common Pleas in 1Replellin Vide The 
iuherei» tue WefeUlIant Baker lUSOe Conufance a~ :lJ3ai:: Pleadings in 

. lift to Nicholas Marfh, &c. anll fet~ fo~tlJ~ ~lJdt be:: 2 Vent. '4')· 
~ fo~e tlJe tafting tJ:)e ~attle~ one Robert Lade wag fei,: 3 Lev. ~9!· 

1eb in fee of tue 10lace \.UlJete~ &c. who in ([onfioeration of 
{ool. &c. bib bp j0eell grant to Nicholas Marth $Hlnilfati,er 
to tue abomant., a 1t:ient of 8 I. per Annum in jfce, Exeunt 
de omni ilIo CapitaIi meffuagio five tenemento cum pertinentiis in 
:Barham & de omnibus terris & ha:reditamentis prred. meffuagio fpe-
Clan. tunC in occupatione prred. Roberti Lade unde prred. locus in 
"quo, &c. efl: & prxd. tempore quo, &c. fuit parcel' &c.. mitlJ a 
(fiaufe of Witlref'$. 
~bat bp (Jlirtm tlJeteof tl)e 'atb Nicholas Marfu became 

fdieb of tlJe ment, \.UlJo bebifell it to Richard Marth, ann lJi~ 
~eit~ &c. mho bl' weell~ &c. pro & in confideratione naturaJis 
amoris & affefrionis qme geffit prredido Nicholao modo defend. 
fjH6 fuo & Cumma:! qUinque librarum, to be pa·?l to t!H~ (J5~~tr~ 
tli t reatlr !luting lJi~ :!life, Dedit conceflit affignavit & tranf
pofuit· to tllC :IDefenllant., {be falll Eent, to tabe ani) to 
i,JoltJ to btlU anll lli~' $etr~ fo~ eb2t~ b~ dttttue \tllJtte~ 
of, ann of tlJe ~tatut~ fo~ ttan$ferfin~ of [lfe$ int') ~or~ 
felTtol1., til€ l!VefentJant mag fei~ell in Dominica fuo ut de feodo~ 
&c. ann fo~ fi~ ~ear~ lltent, &c. ntttratnetl.; ann fo Marlh 

iu 
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in jure fuo proprio bene advocat & Baker ut BaJIh'u~ of -tlJe fati) 
Marfh bene cognovit ttJe ~aliing, &c. 

~o tbig tbe ~l~intifi llemuirelJ, anli tlje 1ilefellnant~ 
joinei) in ~clnurrer. 

(t.) '<tlJe ura 1IDbjertiotl to tl)i)11&leatling \Vas tf)at tbe 
~ta,e tD~ere., &c. to8Z not plaint1? ann futricientlp allclJgelJ 
to be clJs rgCi) 'IDitiJ tbi~ melle at the Time of ·th~ Grant thereof 
m abc to Ni,hoJas Marfh tge <1fS:annfatlJer, fo~ It OJoul/) I)abe 
been fbeweb, tl.)at tiJe ~la,e, &c. bib belong to t!Je faib ~ef~ 
ruage., o~ tiJat it \t)a~ in rue ~c,upatton of tlJe <3:auto~ at 
tlJe ~itue of tlJe Grant, ag well 8)) tempore qoo, &c. tl)e ~tl 
firef~ 1\1a~ tafien. 

(2.) '@:t}c feconlJ ®bjeltion tlla~, ~lJat tlJt~ 1Da~ pleabell 
a~·a Grant at the Common l.aw. bpt~e mo:b~ co~cem~ affigoa
vit, &c. \tJitgout gtto~nment Ot QI;nroUment, It being III ([on~ 
Ciberation of ~onep paiz" &c. anb fo~ tlJis meafon tfJe t£)Iea 
\tla~ not gootl ; ann of tlJis ilDptntou \lla~ PoUexfen ~lJtef ]u~ 
nice: :U;ut tiJe otlJer jJuftice~ contra; fo~ tlJel' {lelZ" ~lJat tl)e 
€OtluZ,eration of tlJe ~~ant beinll a~ tueU for natural Affed:i
on a~ g@oneop, it moulZ, amount to a Covenant to nand feiz
ed, &c. anb migbt be pleaz,eb t'ftfJout an (fnrollment. 
, dlpon tlJi~ j}ubgment a MItt; of (ftro~ \\Ja~ b~ougl)t, anb 
it 1l1a~ no\)) arguen, ~lJat abntittirtg t}Ji11l0een nin enute 
a~ a €obenant to tlaillJ fei1elJ, &c. it ougut not to iJabe 
been pleabeb bV tl)e motz,~ dedit & conceffit, &c. but a~ it 
operatel1 bl' JL,a\J, viz. Conceffit & agreavit quod feiGtus exiftet. 
~ant' 9Jn!lance~ luat' be giben to ptobe tlJt~ ~atter : 

Br_ Abr. tit. ~ne ~otutenant malietl) a :1Feoffntent to ti)e otiJef; tlji~ can
confirmati- not mafle a gooli ~een ~t tlJ~ Common Law; fo: be cannot 
~L;cit II nttdie "Liber)! anb ~ettin, becau(e tfJe otlJer i~ jointlp Cetitll 
Flowd. " wttlJ lJim, Tet tlJi~ ~een ftJall enu~e bt' tnav of Qronfirms:s 
Com. IS6. b. t.ion, anb mua be fo pleatleb, anb not fiteraUl.' a~ tlJe ~eei) 

t~ Ulo~beb. ' 
~o tfJe mo~b dimifit tS$ not onll' applicable to an (f{late 

fo'~ JL;tfe o~ Fea";' but to an <fftate~tail o~ in :fee, but tlJen 
it mutt be pleatleb a~ fud). 
~l? JUl. Coke in lJt~ <1tomment upon Littleton faitb, ef)at 

l{ Infi.30I. b. dedi o~ cot1ceffi tVaf amount to a <n;:ant, to a :1feofiment, to 
act5ift'l Jl.,eafe., llirleafe., ~otlfttmattou o~ ~urrenller; ann 
tlJat 'tt~ tn tlJe <l51ertton of tlJe ~attt' to ufe it, to bll;JtciJ 
of tl)efe ~urpofe~ i~ moll agreable 1tlttlJ lJi~ 1lnteretl ~ 
ani) tberero~e ~e map pleaiJ i~ a~ eitner, blf}icll tbe\tJ~ 
tl;Jat tlJe 10Ieatllt1g muft be a~ UJe [)eelJ notfJ enure 

an!) 
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ann operate, ani) not a% tIle ruL10HJZ clt~e itl tlje jE),ei) "it 
felf. 

gun ttJctefo~e if one ~oint4('nant ~)!ea1l, aJ:bat the otijcr 2 Saund.96. 
Conceffit to tim, &c. tbt~ ~!ea i~ ill, "bccaufe a Grant t~ not 
a iJ~oper <ltonberance front one g;ohlt~tenant to anotbet., it 
ntuft be bl! Releafe; but if a gJurr 11Pin founil quod conceffit, 
tbat being U.Jc ~al!ing of tl)c Lay Gents, moulil babe been 
lJeIpen bl! tl)e <!rourt. aun ailjubgeil to be quod relaxavit. 

jlf ~enant fot "lLife grant bi~ <1fftate to lJim in llieberfiou, 
tlJi~ ifJ a Surrender, ann it muff be pleaileil a"O~i)ing to tlJe 
~petation it ijatl;J in )L,am; ani) fo~ tlJt~ meafon ,lJietlr tl)e 
~ut:Jgment \Ua~ reberfei). 

Carter q;crfus Firmin. 

Bll? tlJt ~tatute fo~ !e~utllJ{ng tlJe ~itt' of London,. 't~~ 19 Car. l; 
ellatteLl, That no BmJdmg or Houfe {hall be ereCted Wlthm cap. s. 

the Limits of the City but fuch as {hall be purfuant to the Scantlings 
mentioried in the faid Aft; and if any Perfon {hall do contrary, be-
ing convicted upon the ()a'ths of two Witneff'es, then the Houfe fo 
built {ball be deemed a COmmon Nufance, \1C. 

ani) 'itfS furttJer enactell, That all Differences arifing between 
Builders concerning placing and flopping up Lights, (hall be heard 
and determined by the Alderman of ,the Ward: '; and if he is Party 
or cannot determine it, then 15y the"Mayor and Court of Aldermenw 
~~. Carter hHlfJ poffe1Irll of a ~oufe. i~ Three King-Court 

in Fenchchurch-fireet ann ~~:FirtllhfbalJ'a ~oufe ,onttguou~ ; 
~ tlJere \l1a~ a. ~artr::maU ret between botlJ t1Jefe~ourefJ b~ 
tIlt <titr ~urbet'o~;, aUll Ubtl) bunt aboue ~o Fears tince. 

anb no\tl ~t. Carter mouti) builb a ~table upon a boib 
~it'r of <15~:ounlJ b.1iJttlt ma~ nC,ber buHt on befo~e; upon 
mi)tclj tlje otlJer ,o1tt'platnebtotlj~([ourt of alilermcll, tuba 
Cent t\llo ~ut'be!1o:-~~ beittg·<ltitl'®fft,e~fJ, to i.ltem tlJi~"l5tJtli)~ 
ingr; upon', UJljofe triepbit' tbat <tOUtt IJtnber'D anr fartbet; 
?5utlbillg till tlJe miglJt of tlJe €lJing tboulD l;Je betermtrten. 

gntrllo\tJ ~~. Carter mObelifo:a 10~~lJtbtttolJ to tlJe <tourt 
of albetmet1~ ani) b1! bi~ ([oUnrd allettgei), 'QrlJat tlJel! lJab 
no 1uri~Dictton: ober tlJt~ Sl@tltter::" ~Ol tl}eir ~ourets tuere 
built 20 lPear~ ante a"o~ning to tije mulcfJ p~efctibeb b~ 
tlJe art-; tl)at tije g,utlJO~itr of tbat ([ourt mats ltmiteb to 
tlJe 15utli)ers af ~otire~ upon tlJe ~OUUlJatio!1~ of tfJofe 

tnIJtd) 
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'mnicb mere LJ£tlror'll bp till? 1Firc., anll lit;) !tot crtfull to fucb 
teerfon% \UllO budt upon n£\u :jfounilatiol!£): ~o tbat tye 
l!}oure~ being built., tiJctr ~uri~llirtion wag ~cterminel.l; 
it IDa~ tcntpo~arr enl'!'., anti (b;lU not bz contltlucll after~ 
1lJarn~ : @'ntJ of tqi~ ®pinion U1S~ tl)e <tourt, ani) tlJcrero~c 
encItnrll to grant tbe ~otton. 

. JBttt at anotlJet lE>al?tiJi~ ~attet ~ein:!J ffirreLJ a:gS!ll, it 
1:lJa~ fain bp tije <[ourt., tijst tljere mtglJt be a ([uttorn tn tlJe 
([itl' to regulate JLtgljtz: aULJ fo~ tlJt dlnifo~nlitl? of l)uilll~ 
inQ;~.,but not to betermine ~en~ 1litglJt~. 
{tlli£Sma~ faill, bec8ufe tlJe atto~nel? <If)enetal in«aell 

tbat tbc <Irtt1?~~urbe1!o~~ \tH~re SlDfficer~ a~ ancient ag anl? 
mccO~lJg of tue QCo~po~ation; tlJat tlJtit ®atb i~ in tlJe :ll.)ooIt 
of ®atIH5, wbicl;J t~ liIte\Dife a betl! ancient l5ooli; tbat 
tbere ~ffitfrs ijabc in all ~ime~ paft been appointell to 
lunfie particular 1RepoH~ to tlJe ~outt of altJermen, t~ 
bJlJ.iciJ tlJe 10artte~ cottternell babe al\tlrtp~ tompliell; anb 
tuat it \tloulLJ be ben! inconbenient if a ~~olJtbitton OJoulb 
go contrarl! to fuclJ an ancient (Jl:uffom. 

~lJerefo~e it \Da~ o~tJerell tlJat tlJe ~laintiff (bautn lJeclare 
upon a ~lObibttton 0; attn t!Jat t!Je ;;eefentJant miglJt (if be 
Caw <taufe) plean t!Jig ~uaom, t!Jat fo tlJe <ltourt migfJt be 
jutJtctaUl! app~iIeb of tlJe ~atter. ° 

Carter ~eifus Calthorp .. 

HilJ. 3 Willielmi, RDt. 308. 

3 Lev. 34~. Gl!iro~ to reberfe a gJUllgment giben in t!Je c(ourt of Hull, 
I Show·366• in an action on ,tlJe ~afc~ tlll}ere tfJe ~laiuttff lledareb, 

bat fJe tlla~ feiid, of a ~etruage~ &c. antJ tgat tlJe Jgefen~ 
bant built anot!Jer near it, anll continuell tlJe faib 15uilllin« 
from fnclJ a ~al' to t!Je ~ime of tlJe lL-ebptng of tlle 101aint, 
bp meafon \UlJereof ge «oppen up lJi~ lL-tglJt~ & adhllc obfl:u
pavit. 

~lJere 'b.la~ ~utJgment fo~ tIJe ~latntiff, anll entire 10a~ 
1ttage~ giben; anll nom tlJe <frro~ atrignell ma~, ~lJat bp 
lReafon of tlJe mo~tJ~ adhuc obfrupavit, ~amage~ were giben 
fo~ fotttetlJing after tlJe If)laint lebien. 
~o tDlJiclJ it \tla~ anf\DereLJ, ~bat tbe mO~1l Adhuc botb 

refer onlp to tbe ~tme of b~inging tlJe 101aint., anll not 
to anr f!lJing 1tllJtcb lJappen~ after1tlarLJ£S; it i~ to lbe\\)., 
€I}at tlJe 1.eefennant lJatl) uot abateLJ tlJe ~ufance: ~lJeF 
are [[lo~iJ~ onlp of 1fo~1tt, ann ufell in moa ~~laration~, 

'2 viz. 
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viz. Solvere contradixit & adhuc contradidt, &c. ann fo are tl)e 
l€>lean ng~ in tije Qfntrte~ in ti)ig bcrp <[afc, viz. t!t:b:1t ttJe 
jE)efcniHult buIlt a nerr ~oufC~ bV mCUton wllereof tile gr?at~ 
eft part of tile ~laintiff ~ ~oufc Magn,a tenebritate obfcurata fuit 
& adhuc exHl:it; f, nil fo~ tbi~ 1lieafon tlje ~laintiff ban *jJuno:~ 
mcnt. Vide Mich. I Jac. ,. R6t. 425. Hext verfus Burton in C. B. 

Davis rverjUs Speed, 

HiU. 3 Willielmi. Rot. 261. 

I~' a {periaI <Llerbict in <Ie jectmrnt fo! 'lLailrJ~ in tbe <l!ountp Cafe~ in 
of Southampton; tlJl' <fa fl' appcatfn to be tlJUfJ. Parliamen~ 

10 4-

fa feme~fole bein~ fciiell in 1f.l'C of tbe, JLani)~ uo\tJ tn ~UC~ i ~f:'-;74l~' 
fiton, a-fter\llafb~ bln marrl' William Horn. 

'ttbat tl)e faib William Horn anb Ann bi~ [[lifenill bl' wreb 
tnnenteb c:obenant to le11l' a :fine ttercof to Jollop anb Start .. 
ly, anb tlJeir 'etr~, &c. to tl)r ~fe~ folloming, viz. 

ato tlje alfe of tiJe ~eir~ of tbe fain William Horn la\l)fulfv 
bcgott£n~ O~ to be begotten upon tlje won)? of tlJ~ fail) Anr1~ 
liifluainber to tlJc tigl)t ~cir~ of tl}e ,u£Sba.ntJ. 

~iJe fine wa~ lebteb, tuel' ban 1u'ue one ~on. \Dbo bien 
in tOz l1ife~time of iJi)1 fatber anb geotbet \1.litbout 1lTuc; 
tllen Ann nieb, anlJ aftcr\1.latnss William Horn bien witbout. 
jJlIue. 
~bat Frances Cockey mbo \na~ tbe lLetro~ of t!Je ~{aintiff 

\Da~ ~it1er anb ~eit of WiH1am Horn, ann tl1at tbe ~iftet% 
anti <1to~beit~ of Ann gab c:onberCb tutir ~ntetetl to tl)c we~ 
fennant Speed. . 
~O tlJar: tlJe ilnetltotl 1.Ua~., mi)etlJer t~e ~eil'~ of tlJe 

«life fboulb !Jabe tbtss lLanb 1 
~bt SlDbjectiou \tJl)p tl)e ttgbt ~eitSS of tl)e 'u~batlb lbonIl1 

not babe it \tIas., becaufe tuete ma)1 no particular <fftate 
fo~. lLtfe limitell in tl)i)1 <tonbel'Snce to fuppolt tile ,ontin~ 
gcnt illemaintlens mbic:b ate tl1erefo~e boto, ann tbe oln (!lCe' 
remain~ to tl)e ~eit~ of tbe mifr.' . 

')But it \tla~ atO'uell in bi~ 15el}alf that tbil$ \r(1~ a ~ettlc:; 
tnent br mat' of Ure, 1llbic:llltlte a [[till \l)a~ to be conaru~i) 
acc:o~lltn« to tl)e 9\ntent of the ~attie~; anb tlJat fo~ tbi~ 
~urpofe tlJe l1a\ll mouln rain~ an (ftlate fo~ 1Ltfc in lJiut 
Dr 1mpltcation, llll)lclJ being uniteb tlJitlj tlJat <fft.f!te be 

X ~a~ 
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fJail br tl)e ~.ettlement it felf~ wouin crcate an cfffate~tat! 
Ttl iJim., anll' fo tfJe memainner~ mouU) be goo~. , 

1 Mod. 160. ann to p~obe tlJh'S tl}e ~afe of Pybus ani) Mttford \na~ C!~ 
teb., viz. Mitford being fCiiCll in1fec., bail ~[ue Robert br a 
firtl ([lenter~ anll Ralph anll Jane b1' !Jig fcconlr[[ttfc; I1C COlJ 
llenantell to ftann reiieb, &c, to tf)e aIfe of fJiz Heirs Males 
beg9tten on the Body of Jane, meinrfio!! to bi~ own rigt)~ ~eLt~; 
tlJe f atber bieb., tue eIlleR ~on cntrell~ \tllJofc firltle tl)e 
~latntiff iJall., anll tur muctliOll \tJa~., mcllJetl)er an}? <llfe 
nib arife to tlJe recenll ~on -: 

'Qrl.uee ~ullge~ againft t~e SlDpin!on of 9lflfUce Twyfden 
IJdb., ~fJat an QJ;ftate fo~ l1tfe llill arire to Mitford br ~mpli~ 
,atiotl, becaufe a JL,imitation to tlJe ~dr~ of iJis lBotJl' car~ 
tieS tlJe <rIfe to lJimfelf, in \lllJom lJi~ 'etr~ al'e aU inclu~ 
beb, anb tlJe oIll <fftate in ~ee llliJiclJ 1Va~ left tn lJim t~ 
tl)en Qualifieb aub turnell into an <tftate~tail.. 

l'toll.Rep. I. flClJi~ \lla~ tlJe ~pinton of mr )l.,tJ. Coke in Lane ann Pan .. 
p. 240, nen'~ €afe .. muere fJe faill. if a 1feoftment be matle to the. 
Jlnft.22. h. Ufe of the Heirs of.the Body., &c. 'ti~ an <fftate~tail e~e,uten 

ttliJim) becaufe be lJatlJ an <effate fO~ )life bl' ~mpli,ation. 

~7H.8. 

·')~i~ not material to object., ~lJat an fife cannot arffe itl 
tlJt~ ~afe br 9jmpltcation, becaure tlJe~u~bann batlJ no 
(fllate but in lRtglJt of bi~ [[life; fo~ an tIlfe 1Ulll? arife a~ 
mell to a ~tranger aS$ to tte ~eoffo~~ becaufe tuer botlJ 
joinen in tlJe jE)eeb ag 111e11 a~ in tlJr :jftne! 13ertlle~., be lJatlJ 
an <ftlate fo; fJi~ own J1ife a~ (!tenant br tbe ~outtcfJ?, ann 
1l.1l)eneber tlJe $ugbann lJatlJ an <ftlate i n migut of lJi ~ mifc<t 
in ~lealling 'ti~ al\llar~ fain, ~iJat feifit. fuer. in dominico fuo 
ut de feodo, &c. ' 
~ut if no cfftate fo~ l1tfe botlJ arife immetJiatelr tr Im

p1ication, tben tlJt~ mat' be gOOll bp mar of a rp~tngfng o~ 
contingent [tfe to tbe $ett~ of tl)c 'u~banb., anll tUat till 
tlJat <l!ontingencr tball lJapPctl bp fJt~ ~eatlJ., t!Je dlfe 
mull Hill remain in tlJc [[{Oluan anb ber ~ei.t~. . 

Econtra. ttlJere. muff be a particular <fftate founD out 
to ruppo~t tl)tfc mcmatnber~., O,t otl)erwifc tl)cp atC 

. boi~~ ani) tiJe <etlate i~ a~ it 1na~ bcfo~e tlJc (fine lebrell~ 
h11JICl) operate~ fo~ tgc :lBcnefit of lJer, \lllJo i)ail tlJe oln <f~ 
fiate in ber befo~c. . 

1( fbig ball been a <ltonbcrance at tile <1rOlumon )Lam., 
tbcre coulll babe been no ~ue(hon ntai)c~ brtaufe tbe 1free~ 
bolll (if a~17) cannot be put inabr-P!ltlce; an~ ·ti~ plain 'ti~ 
tn abel'ance l1ere~ becaufe tl1cn~ can be no ri«qt t~cir Of 'Nil
Jiam Horn tul)iUllJe i~ libing. 

• ~i$5 true., tiJi~ i~ a ~Onbel'at!cc 1J~' ~tar of Ufe, \nhicij br~ 
f01C tbe ~tatute wa~ conrtocren onlp n ~ a TruO: ; :lBut now 
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br uniting tlJe ~o[c[ton to tlJoCe [lCe~., tbep ate gobernen 
ill? tlJe Itnomtl ltiule~ of tte <[omtnon )L,aw,; fo~ an mee t~ 
an <fftate" ann tuua: take ~hlce ettlJet in ~oadrion O~ in Cro Eliz 
futuro, a~ ·ti~ ItmitetJ; anti tlJctcfo~c \nl)ete a :Jftne ttla£{ le< 334: 
bie]) to tlJe dIre of B. fo~ !life, ann aftrt\l.'Jaril% to ttJe fIlee of 
tlJe <ltiJilb~en of c. procreatis~ tl1t~ )Limitation mall i~tenlJ 
to none of \Jig (II:I.JtllJ~cn bo~n afreruHu;b, becaufe no futute 
<rIfe wa~ liutitetJ to tlJem., . 

1n tlJi~ <!tafe an <Ilfe tna~ intenbeb to be raifen in pra!fenti 
to tlJe ~eit£S of William Horne; ·nom tIJct' couln not t~lie a~ 
'eit~ burin« IJt~ lLife; tberefo~e tlJere beict~ no l0effon ca~ 
pable of taliing it mutt be botn. 

1f it \l1a~ beOgnetJ to operate in futuro, tbeit ,tbetr mua 
be a llCltticular (fUate Camembere to fuppa~t tlJe lIiemaiutJer 
till tIJe ([ontingenci! lJappen~; tolJid) (failte ruun be e tl)et 
t~p~e1fen o~ implieb., .' . '.' 

't[f,£S plain tlJat l)ere 1.ua~ no lHlrticulat <ftlafc ,e~p~etreD; 
tlJen if tt mouln atiCe br ~mplicatiou,. it csunot be in tbe 
~u~banb, becaufe tlJcre are no [[tO~b)1, \tllJiCf) (be\tl an'P cucb 
jjntent. ' . ' , ' 

'l5ut tf au tmplteb ceaste fo~ ~tf~ OJoulb a,rife bv <lton~ 
ftruttion of )L,am, it mut be in tlJe (Uife., ann tlJen ft)e bt'tng 
befo~e lJet 'u~banb, tl)at <fUate \tlass netefmtneb befo~e tIJe 
llicmainber to lJi~ ,etr~ coult» taIte 10Iace, ann tlJeTefo~r 
(ball neber ariCe; neitlJet cculb anr <fftate remain itl tlJe 
!Jf eotfee~; fo~ br one 15:sndJ of tl)e @ltatute t!Je 1l)otre[iotl 
i~ giben to tlJe Ceftui que ufe; ant» br snotlJer 15~allclJ aU 
tbe 11iiglJt t~ talten out of tl;Je 1feoffee~., ant» giben to tte 
.Cet\:ui que ufe; 1'0 tlJat notbing remain~ ttl tlJern; anb it 
mouln be a betr abCur]) ~lJing if it lbouln; fo~ if a :jfeoff:: 
mtnt be to tbe dtre of lJtmcelf anb bt11 $eit~., till a tijitl» 
~etron pal? 100 I. ant» tlJen tlJat be tuiU be !eifeo to tbe [tCe of 
tbat l&erfotl anb bt~ ~ett~: ~o\tl if snr tbing fboulb remain 
in t1)c :feoftee~ befote tlJe 10at'ment of tbe ICO 1. it mull be a 
fec:;umple, anb tben tbere \!loUIn be t\tlo 1fce::fimple~ of tlje 
fame llantJ; to abotz» wlJiclJ tlJe ~tatutt mu! be con!rucll 
to talte tbe 1DlJole f.!ftate out of tbern, anll fit it upon the 
)1..anb., \tllJtcb br ~peration of tbe ~tatute OlaU gibe tlJe <Ilfe ' 
to el1err 10erfon ttllJt~ ~urn aCCo~btng to tlJc lLimitation of t Leon. 2)8. 

tlJe 10artte~. ,. _, 
gull tlJerefo~e tt \l1a~ agreeb tn Chudlelgh'~ eta fe, ~bat tlJe I Rep. 

etatute botlJ not tran~fer tbe 10offeffton to ant' [Ife, but 
fucl) a~ ts tn 16etng; becaufe it cannot be c~tcutell to a bare 
10ottibtlit1? of an ([tce., nettl)er can tt be limiteb againtl t~~ 
flno\l.iu 1Rul~~ of tlJe Gt'omrnon JL,aUl. Vide 2 Roll. Abr. 796• 
Cro. Eliz. ~ 2 I. 

Curia. 
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Curia. ~lJi~ i~ a future [lfe aull no partitUlar <tffate to 
tuppo~t it; anb no fud) cfllate coutl) arife until tbe mife 
bieb mituout 1ffue, ano fo tIJe 1liemainber i!5 boO). 

gUll after\l.1arb in Eafter ~erttt jJubgment lva~ giben fo~ 
tlJe ~efenbant Speed acc~:lling{r. ., . 

~lJat no Cll:ftate{baU artfe br jjtttpltC8tton to tiJe~usbanb ; 
tucu a ~lJtttg \1.1a~ neber tlJougijt on tn: a ~eei), UO~ in a 
mill, but Of JaecetTttr. , . 

~lJtte hla~ a mrit of <erro~ b~ouglJt upon tlJt~ ~utJgment 
in 10arltame.nt, but it \tla~ atfirmeb • 

. Buckley t'[)erjm Collier. 

I Salk. 114· Tl1)e ,u~banll anb mife b~ouglJt an action on tl]e <fafe 
fo~ work done by the Wife during the Coverture, attil tbe 

~uetlion \l1a~, mljetl)er tl)ep couill join tn tlJt~ action. 
Cra. Eliz.96. 1n Trefpafs tuer tuat' join fo~ cutting Oll tlJe )l.,ani)~ & 
, herbam ipforum ibidem crefcen. afportavit, &c. 

Cra. Car. ~O liJte1.llife mlJere tlJe ~u~battb ljatlJ 1Lanb in tlJe lRtglJt 
434· of lJi~ mtfe, a~ a 9jointure b1' tl fo:met $u~banb, ann 

me tf$ to !Jabe tiJe J1op~ nu'O ~l.uottn'l~ of tlJe ~reef$ gro1D~ . 
J tug tJ;JereotT, anb lJe mbo batt) tlJe ~nlJeritance cut~ tlJem 

bo1l.1tT '; tlJe1' mal' join in an .action to recober ~amage~, 
beca;ufe it futbibeS5 to lJer after fJi~ ~eatlJ. 

Yet. 68. 

wut tlJe ([ourt \t1a~ of sIDpinton, t!Jat in tl.J~ P~illcipal 
€afe tlJe ~eclaration tua~ not gooll, becanfr tlJi .action 
hla~ b:ouglJt fo~ a perrottal ~l)ing \ltlJiclJ \Vonln not rurbib£' .. 
ann in 10erfonal actton~ tlJe lLaw t~ clear tl)at tfJep cannot 
joitl. ero. Eliz. 133. 

Cook t'[)erJus Bofinger. 

I~ «:rol1er tlJe ~lainttff beclareb.. ~lJat he \na~ potreffen 
de bonis & cataIlis fequen. ut de bonis & catallis fuis propriisl vi

delicet de uno fcripto obligato rio & una warrantia, &c. 
~lJe ~efenllant pleallen in abatement that tl)e 150nll aut'l 

[[tarrant \nere not <fl)attel~; ant'l UPOll a wenturrer to tlri~ 
~lea it \l1a~ fait'l, tlJat nettuer tlJe lOoun 01 tlJe dtaine tberc~ 
of call be beman.ileb b1' fuel) ~ame~ .. a~ Bona & catalla, be::: 
caufe (a~ tlJe IDpitliotl if$ ttl Yelverton) a 1l30tlil win notPaf~ 
b1' fnd) general ~ante~. 

4 ~n 
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~tl J0etinue the 'Q'tlJtn~ it (elf tUna br fpeciallp nantell, 
b2&aufe it i~ to be tecobereb in fpecie: ~fJe fante liteafon llU~r 
gobettt tlJt~ <!rafe. ' I, "'J';:lj 

15ut it \na~ anfb.1etelJ., tlJat bp a <Jljift of ,aU bi~ fJ.,OoQ:s and 
Chattels a )Bonn monin paf~; anti tlJi~. \lla~ tfJe ~pintotJ ~f 
Fitzherbert tn Dyer, anb to lJt~ ~ptniou{tlJe ~outt 'n:olll £tlc.fi; Dyer). b. nell. ' . , ," 

J , :~ 

: .. " \! ")-" " 

Rudd rveifus Fofter~' : 

I~ lReplebin fo~ 'tafiing of a <l5eltling., tl)e ~efenlJattt ju~ 43 Ellz. C. 2. 

ftifieb br <Llertue of tue ~tatute of tlje ~ueen, fo~ ~o~ 2 Salk. 501. 

ncr bue upon t~e Poor Tax. 
~lJe 10attte;5 being at ~1Tue., it U1a~ trien at, tije lB~t, 

ann tlJe )lIlueaion \tla~., mlJetlJet tile [lill of Stratton mafin 
tlJe ~attlb of Bigglefwade tn Bedfordfuire, o~ no~: . '.; " 

~lJe ~o~~ mate \t)a~ ailmitteb. ' , ;,. } i' 
Qlntl tlJe <fbtnence to tlzobe it to be in tbat l&ariOJ, \OO~~ 

tfJat tl)ete mete but t\tlo Cltbut&g\tlatilen;5 anil t\tlo IDbetfeer~ 
of tlJe ~oo~, anil tfJat g@atdagc;5, 15utial~ ,anil <ttlJ~tftning£i., 
anb all otlJet 10atoclJial1Rite~ mete ilone at Bigglefwade ,aun 
tl}at tlJe ~nlJabttant~ of tlJt;~tll of Stratton'iliO &ontrtbute 
to t~ lliepatt~ of.tl)e ft\lurdlof Bigglefwade. ' ,.' ": 
~n tlJe ot\ler ~tnr., to 'p~obe tlJat Stratton \U£l~a reputen 

10atilb b~ it felf at tlJe ~tme of tlJ~ maIttng oftl)i~ ~tatutc, 
tlJiU <fbiileuce ttla;5 giben., viz. 
~n tue l!ieign of Edward III. tlJete 1t18;5 it pubficli <!rbapel 

tbere 1t1lJere tlJe 10eople ttlent to beat Sl@af~, anil, tlJat W'i:: 
biue ~bi,e \tla~ teail in tlJat <tl)apel at tlJe 'attme of tfJe 
malnng of tlJi;5 ~tatute. ' . 

'CtlJen it ma;5 p:obeil tfJat a mate \tJa~ mabe tlJete in tbe 
12ear 1654. anb tlJat fo~metlt' tlJel' bab biftinct <!ronftable~., 
anb tepairelJ tlJeit omn ,tglJwal'S tiU tf)t ~eat 16,4. ani) 
tben tlJe ~ifferen&e between tfJem \llaSj fettlen ilr tlJe 9lubge~ 
in tllei r €ir,uit. 

'Clrljel' tUouln lJabe tlJi~ lifte tue <tafe between tlJe 10l1rilb Cro Cor 
of Tateridge anll Hatfield, 1t1lJi&1J ma£S a fputal [letbict upon 394: • 
tlJi;5 ~tatute; tue 101aintiff libeil in Tateridge, anb !Jab no 
)L,anb;5 ,in Hatfield, but ban l1anil;5 \tll)ete l}e libeb; be \lJa~ 
rateil to tlJe t0oo~ of Hatfield, but becaufe at t}Je ~tme of 
tlJe malting tiJe ~tatute.. Tateridge \tJa~ a teputattbe :}0as 
tilb., anb' ban nitUnrt Cltonttablc;5, ([lJut'lJ'tllatnen~ anti 
~betreer~ of tlJe ~oo~, anb mabe . t~etr own 1Rateg 

anlJ 
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atlb aaeament~~ \l1bidJ mete lebieb bp tbeir own ~fficer~ ; 
to~ tlJi~ lSeafon tijat 1\la~ bellJ to a lJttltnct ~artru f~om 
Hatfield. 

15ut Stratton \tla~ not fO lltUCl) a~ a ~ariO) in llieputation 
at tlJe ~tme of tlJe tttaliing of tlJe act, anb Co not lite ti)at 
Cafe; fo~ aU tl)at 1tla~ p:Ob£b, tuas tlJat tlJel' balJ mabe 
lIlates finee tl)e ~tatute, anb lJab a CIrlJapel befo~e; but 
mailing mate~ hliU not mafie it a ~arifb hJitbout aU otber 
1&atod,tal milJlJt~~ anl;l tberefo~e it tlJa~ bell) to be a ViU 
in tlJe 1&atHb of Bigglefwade. 

Hoyle rueifus Pitt. 

A~peal of g$Urber. 
Serjeant Pemberton mobeb, tfJat tlje Appellee fJalling 

pleabelJ a Convid:ion of Manflaughter at tfJe <l5aol~lJelibert' at 
tlJC Old Baity, anlJ tlJat be tua~ aUo1.Ueb fJi~ <tlergp; but not 
fbe\l1ing bV hllJat autlJo~itf tl}at Qtourt 1.UCll1iJellJ, tl1at tfJere~ 
fo,e tlJe 1&lea mtglJt be amenlJeb, it being befo~e jJtrue jorn:: 
eb b~ Jeemurrer. 

15ut tbe <tourt lJoubteb tllbetlJer tfJi~ coull) be bone 61:' 
)Lam; fOJ tlJe Appellant ,0u10 not amend, anlJ tlJerefo~e tbere 
lva~ no lSeafon tlllJt' tfJ~ A ppeUee 1J)0ullJ babe tlJat )L,tbertl'. 

in tbt~ €ate if pou amenlJ, 'Pou mate a nettlllloll; 'tis 
not lile otl)er Cltafe~ of amenbment~ tltlJere all t~ ttl10aper~ 
anb tuarranteb bl' t~e <Ilfage of tlJe <toutt, fo: tlJis t~ aU 
~pon tbe 1&lea~moll. . 

Ja..o ~tatute e~tenbs to gmenbmtnt~ of eitfJer ~tlJe tn 
au appeat, anb '>tts not tbartanttO bp tge <ltourfe of tfJe 
€ourt. 

Rex & Regina q;eifus Hicks. 

A~ Information ma~ bzouglJt again! Marmaduke Hicks, anb 
tt toa~ laib in Middlefex in tlJe Jaame of ~i~ Samuel 

A{bYtfO~ Exercifing the Trade of a Grocer bl' tl)e ~"a,e of 
tlJ~ee .ontljf, not i}abing ferbeb a~ an g:PPJenti,e fOI 
!eben P2l1tl to tbat flrabe, contra formam .. Statuti, Bee. 
~be ~efenbant nto not libe in Middlefex, no: ufe t1)e 

3rrabe tl}ere', but in anotlJe~ Qtountl'. 
gUll upon a ~emurrer~ tlJe ~efenbant bab 1Ubgment, 

becaufe tlJts ')nfoJmation bein« grounlleb upon a 10enal 
)Lab), it ouglJt to be fato tn tlJe p:ope~ ftountp \lllJere tlJe 
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g)ffctlce ma~ comtuitten anll not dfewlJere bp tiJe c,qnr.fiS 
ir[lo~ll~ of tlJe @)tatute of 2 I Jacobi c. 4.' 

1\2._ . 

'~i~ ,truc~ an gerton of Debt tutU He upon tlJC ~t~tu_te -of Sid. 1):1;' 

5 EI1Z. ttl Mtddlefex, ti)ougij ti)e ~ffen,e \uS}) bone.tll Cllfil- 400•
3 ~~'-: . 

berland, becaufe flJe ~tatute of ltitng JameslHi) not tntcl11i ta . 
i)ep~tbe tlJe ([:ourt~ of Wefrminfrer of fuch ACtions, but onI1' 
of tlJofe mttid) mig:lt be b~oug~t bzfo~e j!ufticc.G of g:ffi1r, 
o~ of tlJe 10eace; tlo\tl1nfo~matton~ mar be b~OUIT .:t btfo1c 
tlJem (l~ weU a~ in tlJt~ ~ourt; but Debt csntlot .. 

Bennet verfUi Prefton. 

A~peal of S1l9urller .. tlJe Writ bJa~ conclubell tf)u~) vito 
Et habeas ibi tunc hoc- Breve. 

'QrjJe ([ount Wag, tlJat tlJe ~eceafeb \tla~ at tl}e ~artfb of 
Clapham in tlJe ~eace of tlJe ltitn~ {ncb a ~at? ann 1Pear, 
nnb tiJat ante meridiem ejufdem diei ven. pr~d. Will'us Prefr9n~ 
quidem Daniel Scholy., &c. 

~lJe urft (f~r;eption ma~ taIten· to tlJe [[{rit becaufe of 
tlJe mo~n tunc, tlJlJtdl tf$ neber uCeb in an o~igtnal m#t. 

't[o \tllJidJ it 1.Ua~ anftlJeren, ~tJat if tlJat mo~n bail been 
left out.. ir mi{llJt babe been betJ? meU unnerftoon~ fo~ ba
beas ibi hoc breve if$ \nell enouglJ, ann tunc t~ but ~urplufage. 

gjtl an Audita querela it \lla~ Cet fo~tlJ~ tl)at tbe ~lailltiff I Leon. 1~. 
captus fuit virtute brevis nonri judicialis.,\tJiJtcb[[tO~b tfS not in tlJe 
l~egiaet, anil tlJerefo~e it 1lJa~ iJeln ~urplufage, ann tlJe 
Writ {(Oon. 

(2.) ~lJe feconn ~bjection \na~ malle to tbe <tount, viz. 
''flriss fatn, tbat ante meridiem e;ufdem diei tlJe gppeUee came, . 
&c. anll notlJ not tnention what Hour; 110m tue ~tatute of 
Gloucefier require~ tlJeatertatnt1' botl) of tl)e War anll 'our, 
&c. 

'QrlJe anf'roer \1.la~., tlJat tlJe ~ear ann ~at? Iball be ac,ount~ 
en from tlJe ~al! of lJt~ Weatl), ann tlJe ,our if$ not mate~ 
fial; fo~ if it ban been circa horam oClavam, it lJall been rxoon. 

(;.)anottJetsIDbj9ction \rIa~., tlJat'ti~ faiil vena pr~dicbWilJ'u9 
Prefion & qoidem Daniel Scholy., &c. \l:)btclJ \l:)a~ in fen able 
ann falfe JGatin; fo~ to fat? pr~diai ~- iJrn tbtr€ \l.laf$ but 
one mentionell befo~e tnutl bt nauglJt., ann cannot be ~ut~ 
plufage in an appeal ;fo~ if tlJe mo~n be wbollt? rejertei); 
tuen non confrat wi)tciJ of tlJem fiiUeil tbe tverfotl; anll if 
tti~ not rejetten, tlJen tl)ere i~ an anjerribe to a @)ubtlan~ 
title not namen befo~e, aub quidem fo~ quidam i~ falfe J1atin, 
fo tl)at tbi)) <!taunt t~ ueitlJer ~tnfe nln ~unumar. 

16ut 
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15ut it \Ua~ anf\tleretJ., tlJat Caire lLatin \\liU not bitiRt€ 
~nntctment!5~ neitl]er (ban it be aUotuell to tuafte boin it>;~ 
daration~ in !Appeal~; it mal' abate an SlJ)~iginal [[hit .. 

20 Rep. but fbaU not mafic anl' juilicial Writ., ([aunt o~ l£Healltng 
'~.33· a. llittou~; fa i~ tlJe fctonll lliefolution in Osborn'~ ~afe. 

'~t~ true., in an alTiie tlJe [mrit \tla~., tUat tile ~beriff 
:!~w. Com. fhoulll rummon tlJe 'Qrenatlt~ quod {jnt coram prxfat .. Jufi:icia-

. Iiis apud Wefrm', anb no ~uftite~ were tnentionell befote., 
but'flJe mrit tuas not abatcb fo~ tbt~ ~milfion; tlJe lUbg~ 
ment \lla~ onll' {taft) a little upon tbe ffrft £Dpening of 
tlJe 1fault., but it llotlJ not appe'l~ tiJat tt \l)tU1 'malle botl) 
fo~ tl)at 1&eafon.-

I 
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Wefrerne ,ruerfus Crefwick. 

'T~ <lC ~laitltift Wefrerne lJab obtaiueb a ~ullgment a~ 
gainft: tlJe ;!gefenllant upon a ')Bonb, aub bp dltrtut 
tlJtteof l)all lebiell ~.att .of IJt~ ~ebt upon tome of 
lJi~ 4Iattle anb folll t{Jcm. 

'QrlJi~ g]ullgntent \1Ja~ afterwaill~ ret aune, 8nll nO\1) @ert; 
jeaut Tremaine mobeb, tlJat finee. ~eait1ttion bHl~ amarlleti 
to tlJe Wefenllant, tl)at tlJe Sj@onep .fo~ 1n.1J('lJ. t,lJe Cltattle were 
.actuaUp folll, mlglJt be b~ouglJt tnto <Jrourt fo~ tlJe 15Cllcftt 
~of tne JeefentJant, mbo b.la~ tlJen a t0~ifoner .in tlJe King's 
Bench. ~lJi)1 being bifalloU1ciJ, tlJcn iJe ,QtIereb to pap tlJe 
)IDefl'nllant a~ .mud) ~onel' a~ tfJe (!Cattle \tlert folll fOt; 
but tlJat \Ua~ benie!) Itltcwtfc .. becaufe tlJep mtgbt be foll) 
f01 ler~ tlJau reallp ttJe1? hlere \\lo~tlJ; snb if tlJe ~efennant 
b~tng~ lJi~ action of 'Qrrefpaf~.. be mill reeobe~, ttc, full dla1 
IuC., anll tberefo~t tb.e ~lattltitf muft agree toit~ ~im to 
p~ebl'nt Cud} an action~ 

'e -'"'... _, e. I ~ ,~ • l' ~l ." 

T $cf D~datatiott \Ua~ tbu~, : VVilIielmus Patifon queri.t. ur 
de Willielmo Milton io .CuQod. Mar. Marefcal. &c. pro eo 

videlt. qd.cum Willie)mus Patifori (lnaean of Milton) indebita
his fait Willielmo PatifoD, &c.'. 

y gJte~ 
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after a <rIerilict fo~ tl)e ~laintiff, it \ua~ mobeil tl)at it 

mtglJt be amenileb, fo~ it Ula~ a plain gu)iftafie of tl)e (IrIerft 
to tuafie tUt ~Iatntiff to be inbebteb to lJitttfelf: aull tlJe 
<ltoutt o~ileteil tlJat it tboulll be amrnbeb accoibinglp UlitiJ~ 
out tl)e $elp of fte ~tatute; a~ \tllJete an action on t!Je 
Clfafe 1lla~ b~ougbt agatull an ct~e,uto~ upon tlJe ~~o~fe 
of tlJe 'aCeftato~ \lll)o pteantil Non a.ifumpfit, ~nb fain notl)rtlg 
a~ to ant' 10~omife of tlJe 'ijtellato~, tlJt~ tua~ lJelil to be 
gOOb enouglJ after <rIerbict. 

Jufiice Dolben faib, tl)at quidam tamen Jobnfon, &c. 1llitlJout 
naming lJi~ (IUniatatl ~ame, Ula~ l)eli:J gooil ; fo~ 8}1 j]ufttce 
Twyfden faii) be Ul~ullJ. tntenll lJi~ ~ame to be quidam. . 

')But a ~edatatJon ttl tl}e 41:ommon ~lea~ \lla~ (viz.) tfJat 
tlJe ~latntiff cognoviifet ie· indebitatum fore to bimeelf; anil af~ 
ter <rIerilict fo~ tlJe t&laiutiff, tlJi~ \tla~ mobeil, ani) (a}1 it 
\l)a~ affirmeil at tbe 13at) be coulil uebet get ~uilgmetJt in 
tl)at ~ourt. 

Rex'&, Regina. ~er:fos Tucker. 

. . 
E1Liro: to reberfe an gttainber in $iglJ ~reafon commit~ 

. teb in tlJe Weft of England. 
CafesmParl. «:lJe gjnbtctment llnl)13 tlJat tlJe leeCenbattt anb anotlJer, 
~8t~v. 396. not lJabin~ tlJe feat of <13ob in tlJ!tt ~eart~~ no~ conaner~ 

tug tlJe Duty of ~heir Allegiance, but being febucdJ, &c. pro
ditorie· compaifaverunt to fiill tlJtir Supreme and natural Lord., 
anti tiJat tlJep \tlageb [[tat proditorie againft the King their 
Supream Right Natural and Undoubted Lord, &c. contra pacem, 
&:c. Et contra formam Statute &c. 

<rIpon tlJi~ ~nbtttment tl]et' mere arraigneb, Et per Curi
am aJIocut. hllJat tlJet' lJab to fal', &c. feparatim dicunt, &c. 

Q!ben tl)e 9lubgment \Ua~ tbu~, ducantur ... & uterq; eorum 
ducatur ufq; ad Goalam, &c. & abinde ufq; ad 10cum executionis 
trahantur, &c. & fuper furcam ibidem per colluJ.1l fufpendantur, &c. 
& interiora fua extra ventres eorum & utriufq; eorum capiantur, 
ipfifq; viventibus comburantur, &c. Quodq; corpora eorum & utri-

. ufg; eorum in quatuor partes dividantur., &c. 
~lJt~ <tffufe bepenlleb maul' €etnt)1 befote it teceiben anr 

leetermination bl? renfon of tlJe manl? cf~ceptton~ wlJicu 
\tlC:te malle botl} to tlJe ~nilictment, anil to tfJe ~ungtnent. 

anti uta a~ to tl)e 9Jubglllent. 

I (,.) 

• 
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(I.) 9jt \l:H~~~ tijat tbep O)OUll) be l)~a\nn to tlJe ~lace of 
(f~ecutlon, anl) .1lotiJ not far ruper Hurdellum; anl) fo f~ tlJc rleas oftbe 
~afe tn Staundford, anl) in I H. 7. fo1. ~9. Crown 181 

tlto ttlllicb it \llaz anf\lletel)~ '([bat IUOa or t~e ~~ecei)cht~ 3Inlt 2 J0, 

ate otlJer1nife; 'ti~ left out in tl)e tlJtril 1ttffitutez~ wbere 0 

tlJe fO~llt of tlJe 9}uilgmettt I~ ret ilo\1.1" br tnt' llo~lJ Coke, 
1lllJofe aut!Jo~itt' lUSt' be OppOrel) to tl)at of ~utl~te Staund-
ford. . . ~ ~ . 

C~.) 9jt \tla~ a ~Uil(!~ent againll two ~efeililantz~ ani) 
'ti~ nun per coBurn fufpehdantur ; anil ilott not far uterq; eorum 
per collum fufpendatur; 'ti.~ alfo fatb~ tlJat corpora eorum in 
quatuor partes dividantur, witlJout tbere mO~n~~ viz. Et corpus 
utriu[q; eorum, fo~ otlJer\lltfe 'tiz not ~enft., anll tt (ball not 
be talien reddendo lingula finguIis. 15ut tlJi~ m8Sl an <f:rcepti~ 
on onlp mentioneil~ ann not inut'teil on. '. , .' 

(3.) Quod fecreta membra amputeniur. 'Qrbiz part of tlJe lutJg~ Staun,d.182,' 
ment \)Ja~ left out. jJt ttla~ p2onouncell br mr lLo~n 4!l}an,: Dalton 3350 

ceUo~ Finch in m1! 1L0111 Stafford'~ (fare upon ~ebatc ttlttlJ tlJe Bolton 3
8
, 

9luilge~ bJ!Jat 9jubgment mut1: be giben fo~ a t0eer. 
15ut a~ to tlJat, it bJa~ faib it \lla~ omitteil tn aUnot! aU 

t!Je cfnttie~ anil ancient meco~il~; anb t!Jat it \na~ mell C01tt~ 
p~eljenilell in tlJi~ jJuilgment br tlJe mo~il irttetiora, anti tl1at 
it \.Ua~ not in anr gjuilgment till t!Je ~ubgment~ a~aint1 
tl)e Regicides. . " 

(4') d1pon tlJe arraignment 'ti~ per Curiam aI1ocLit', &C~· 
1Dl}at tl)el! ball to ftlr, ani) ilotlJ bot far quilibet eorum fe
paratim allocut. . 

arlJt~ SlDbjettiotl \lla~ liItcwttt tlJu~ 8nn.llereli, ~lJat 
tlJe Wefenilant~ mere inbtcteil fo~ a joint IDffen,e,anil fJabing 
pleaileil feberaU1!~ it ougIJt nOhl to be tallen tlJat tlJer mere 
feberaUr a~lieb tile £lIluefttou, \lllJiClJ in tt~ bert' ~ature iJotlj 
lntenb a feberal :Wcmanil. . . 

15ut tUe clJiefe!t anll maft material <ftccption 1tHl~ to tb? 
1nilicrment, anil tl)at it nib not condul)e tontra. Ligeantire 
fure debitum. 

gnll a~ to tfJat~ tlJofe \rllJo argueb to fuppo:t it, faiil, 
tlJat fome fo~mal ~art~ lDere requifite to an 9lnilictment ; 
but if tlJe )501)1' of it contain \lllJat i~ clfcntial ani) cofup~e~ 
l]enfibe of tlJe 1facr, 'tig fufftcient. .' 

JaO\tl fJcre tlJ~ 1fact i~ fufficientlt' Cet fo:tlJ itt tlJe 150ilp of 
tlJe ~tlnittment, t!Jere are feberal ~ct~ of ~reafon clJarge~ 
in it~ ani) 'ti~ laiil tluouglJout to be proditorie, \nl)tclJ mutt 
be againtJ lJi~ natural aUegiance~ fo~ all alien cfnrmt' ,an~ 
not be tlJu~ tntllctci.l. 

y 2 '~t~ 
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a~i~ true tl)e )Lam miU not !uapr jfact~ to be mane out 

Ilt' ant' aratnen cr:onftruttion~ of [[lo~n~ o~ lnfetence~; 
but tlJat cannot be objetten lJere., beeaufe 'ti~ fain, tbat be 
not meigl)ing ti)e }E)utl' of lJi~ allegiance, bin leup .war, aa 
gainft fJi~ undoubted and true Lord contra forll~alU StatutI., 1lll)tcIJ 
are ~o~nf$ enougb to fuppll' tlJe ~mi1Tion of ttJe otijer, anb 
to malie it plainlp appear t~at it \Ua~ agatu! tl)c ~utr of 
i)ifj allegiance. 
~lJiSS tuafj enfo~ceb from fome autfJo~ttie~ \UiJidJ l)alJ fome 

mefemblance of tlJi~ ~atter. 
4 Rep. 'lot, a~ in an ~nnittment fat Sl@urtJer it maf$ omitteo tlJat tlJe 
4

2
• 10erfon nain \lla~ in pace Dei, fo~ it lUtglJt be tlJat lJe \l)a~ 

in tlJc fault; t'et it roafj l)eltJ goon. 
2 RoU.Abr. ~o fo~ a Riot, contra coronam \tla~ omittel'J in tbe 9lttOict:; 
82. mertA) tet it \lla~ not Cluatbel'J, bccaufe tl;Jefe anl'J fuq) like 

mo~tJ~ are onll' in aggrabation of tbe ~ffen,e, anll not of 
abfolute ~ece[itl? to be «fetJ in fud, ~~oceelling~. 

Dyer 68, 69- ~o ltlle\l1ife ex malitia fua prrecogitata bJa~ left out of an 
I BuIR.93- gjtJbittment fo~ ~urber, but 't\l1a~ not QuatbetJ fo~ tlJat 

lRrafon., becanfe tlJe mo~tJ murdravit in tbat <!rafe, a~ mell 
a~ proditorie tn tlJi~, tmplte~~ tlJat one \Das bone out of ~a~ 
ltce, ann tlJe otger againft lJi~ aUegiance. 

18eutJes, tlJi~ is an gjnbittment grountJetJ upon a ~ta
tute tnl)tdJ tJorb not p~ercribe anp fo~m: gnn tlJe ~efen:; 
bant betng fountJ gUiltp, ann gjutJgment againft iJtln~ it 
tball be intenneb~ tlJat \.1.1fJat be tJill, \lias contta formam Sta
tuti, antJ b! (fonfequcnce contrarp to lJt~ allegiance. 

15ut tl.Ji~ \Da~ tJenieO., becaufe tl)e fDffence in tue 9lnl'Jict:: 
ment tlla~ firreafon at tl)e <!rommon lLam of m{nctJ tlJe 
~tatute \Das on!'p lJeclarato~r, anll tlJerefo~e tlJe conclu:; 
bing contra formam Statuti will not maIte it contra ligeantia:: de
bitum. 

~l)en it \\1a~ infitletJ~ tlJat tlJere lJalle been manl? ~~eceS' 
bents tuttbout tiJefe CMlo~n11., ann initancen in ~ir Henry 

Sid. 3S8. Vane'~ (!Cafe, anb in Cotton anll Meifenger'~ ([afe., anb manp 
mo~e., anb tet tlJe 1nbtctmentss were gaol); fo~ if tlJofe 
[[lo~bS batJ been inrerteb~ it ball becn onlp a fo~mal ((on:; 
cluuon from tlJe 10~emtfes in tUe gjnllictment, ann tl)ere:: 
fo~e ruall not bitiate it being omittell. 

Serjeant Pemberton contra. 'Q!:l}ere \lla~ ueber tet anr <!tare 
1nl)erein tl)ifj 100int \tlas contdfe1J anti fettle)). 

~lJe bOing a ~lJtng againft lJis gllegianc£., is ti;e berl' 
founbatiou of tbi~ ~nnittment, ann pet it llotlJ not apprat 
tl)at an1? ~l)ing \Da~ tJone contfat~ to it. 

4 ~~ 
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'm:i~ ttue~ ti)i£S ~nllitttnent fet~ fonlJ~ tl1at tlJe ~efen:: 
bant£S not confillCting tlJe Duty of their A11egiance, tlin febp 
mar contra naturalem- fuum Dominum: ~0\lJ ttJi~ mal' be tn~ 
tenilcil a~ \nell agatnrt tlJe lliing in lJi~ 100liticfi a~ in lJi~ 
natutal Cltapadtr. 

~i)ete l~ a )i.,opal a~ \\Jell a}1 a ~atutal allegiance~ anb 
tberefo:e if an Alien Amyco111e i)itlJer anll commit~ ~teafon") 
tlJe 1nllitttucnt mutt conclti!le, contra Jigeantix fuor debitum; 
but an Alien Enemy cannot be triell br ttJe ~olnmon J,Law, 
but br epectal Ql:otumiffton to tlJe ([otlaable o~ ~arfbal; 
anti tl)i~ \l1a~ Perkin Warbeck'~ ([afe milo \l.1a~ neber unllet 
tlJe Ittn(\'£S 10~otettton, anti tlJerefo~e lJi~ jJnllirtlltcnt couIll 
not conc:lunc contra ligeantix debitum; \UtJid} lbe\tl~ tl]at tilere 
ate [[lo~ll~ of ~ubftante, ani) cannot be Cupplien "br <UiP 
~nteni)lttent ml)atfoeber; fo~ if ·ti~ ~teafon, it muff. be 
againft aUegiance., anll ou~lJt to be fo e~p~etren in tlJe ~n~ 
lttrttttcnt. 

1tlJi~ is agreeab.le to tlJe iIDpinion of mp lLO~b Hobert in Hob. 171. 

Courteen'~ ([afe, viz. ttlJat an Alien in amitt! mitlJ u~, anb 7 Rep. 6. b. 
filling l;Jere, i~ nutlet tlJe 10~otettion of tl;Je Ilttnq~ wbo i~ II. tt. 
Dominus fuus, tlJo' not naturalis; anb if fuclJ an gUen COltt~ 
mit fiCreafou, tl;Je ~ubtctment mutt condube contra debitam 
Alliegeantiam. 

anll if ·ti~ fo in tlJe <!rafe of an Alien Amy, a fortiori it 1 loft. I2~. 
ouglJt to be fo in tlJat of a natural ~ubjecr. 

tlLlJe cfondufion of an 9jnnittment goe~ to aU, Bub tlJere:: 
fO·le agteeable to tlJi~ t£s tlJe )Renfon of tlJe J1a1.tJ tn otlJet 
~afe£S, a£S itl 1fdonp, if contra pacem i~ left out, t~e ~n:: 
lJictment i£S nebet gOOll. 

eo inJ6utglarp, tlJo' tl)ere t~ fufftcient'in tbe 9!ntJ frtment 
to i1uplp tlJe jfatt lJone to be J5ntglatl'; l!et if tbe hJO~1) 
Burglariter is left out, tl}e 1nnictment is nauglJt. 

'firo tal! fllratuS en: equum \llill not implp Felonice, neitijer Stamf. 96. 
mill carnaliter cognovit ruppll' tlJe mo~l:l rapuit, fo~ tbefe are 37 H. S. ca. 
'V!etm~ of att allaptell bp tllt10olicl' oftl}el1a1l.1 to particulat 
~ffence~~ anll cannot be rupplieb br 1nteni:Jment. 

13efo~e tlJe ~tatute of 37 H. 8. tue mo~i:J~ vi & armis \llere 
fo material tn 1 n tJt¢ment~, tlJst manl! mere reberfetl \tllJere 
tlJofe mO~ll~ \Dere o'mittei:J; anti tlJlf tlJep mere onlp fOl~ 
mal ~mo~b~, ani:J not fo material a~ tl)efe, wet tlJel' couln 
not be left out mitlJout tlJe autlJo~itp of a ~arliament. 

fiCo far tlJat murdravit will fupplp ex malitia fua pr~cogitata, 
cannot be 1Lam; ani:J tlJe1:efo~e tlJe 10~int in Dyer i~ {aUe. 

lLaftlt', ~ete ate no [[tO~b£S in tlJi£S 1unirtment to fupplp 
tlJe l0efect of t\Jefe mO~nfS, contra ligeanti~ fu~ debitum. tUe 

. mo~il 
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morl) proditorie \Uin not iJo it., l::ecaufe a Sj@an mar be trea> 
,l)erou~., ann not art anl? ar~ing againft lJi~ !dUrg an~e ~ 
snb a~ fo~ tl)e ([laure, viz. contra naturalem [uum Dominum, 
tlJe SjJn1Jictment lJall been goob ,contra Regem onlr, tpttfJo~t 
tl)gfe [[to~b~., fo a~ tlJe ~OHcrufton ball been contra LtgeantJx 
{ri~ debitum ; tlJerefo~e tlJofe mo~n~ cannot fupplp ttJi.s ® .. 
milfion., :,becsure it mouln be berl' abfuri) to fap, Ul!Jat t~ 
necetrarl' (ball be fuppliell br t~at mbtcl:) t~ not. 

dIpon tl)e \Ul)ole Sl@atter it wouli) be llangerou~ to anntit 
1rinobatton~ in ]nllictment~; anll tl)ercfoJe tl)e ufua I fo~m 
being to conclune after tlJi~ ~anner, it tUUa not be 1)mtt~~ 
teb, efpectalll' confinertng ti)e llteafon of tue ~!1ing; fOl 
Allegiance anll Protection are QCo~relattbe~, ani) ilo mutuo [e 
tolli & ponere. 

Curia~ ~batfo: mant of <Il:ondubin~ tlJe jJnbicrment tuitl) 
tlJefe mo~b~, contra Ligeantire fure debitum, ·ti~ erroneou~; 
ani) tlJat fuel) an ~lui1fion will mafie it fo, tfJo· tlJere are 
[[lo~i)~ in tlJ.e :l6ollr of tue ~ nllictment, \UlJiclJ tantamount, be:: 
caufe aOOan mar lebymar, ani) not b~ gutltl' of tiJz g)ffencc 
8}'5laib I)ere; fo~ lJe mar be an Alien Enemy; anll tl:)at \Da~ 
tlJe 11ieafon in Calvin',tS ~afe wIJl' tlJat 1nbictment \l1a~ not 
conclullen contra Ligeantire debitum. 

15ut tl)ere are no [[lo~i)~ in tl)i~ ~ni)ictment to Cuppll? 
tl)i~ ~mi1Tton. 
fo~ debitum Ligeantire [u~ minime ponderans will not 00 it., 

becaufe a ~an mar not conrtller tl}e JE}utp of bi~ ·allegt:: 
ance., anll ret bo notlJtng \nlJicl:) i~ tontrarr to it. 
~uen contra Dominum Regem fupremum verum & naturaIem 

Dominum [uum, &c. \Uin not fJrlp U., becaufe tiJofe mo~ll~ 
are not al\tl!,a~ effentiaJ itt an 1nllictmrnt, tl)el' ugntfie no 
mo~e tlJan to lbew tl)at tlJe ~ffeni)er \tJa~ bD~n in England; 
tljep are [[to~ll~ fuperabunOant, anll were allllCIl to 1n:: 
nictment~ in latter ~ime~; fOl tue oln mal' wa~ to ret 
foztl) tlJe ~ffetlce to be contra Dominum Regem onll?; fo tlJat 
[[to~i)~ wl)iciJ are not neceffarl' in an 1nllicttucnt, lbaU 
ueber bt conaruell to fupplr tlJe {ll)mitTion of tUore \tllJtdJ 
are abfolutelr neceffarl'. 

ttbe berl? ~ffence of t!rreafon i~ becaUfe ·ti~ committen 
contra Ligeantire debitum, tbe otlJer [[to~n~ are but an a~gra~ 
bation of tlJe ilDffence., ann' tl)e ~miffton of tlJat ([laufe 
can be no mo~e fuppliellbr tlJe ~llberb proditorieJ than tlJe 
[[lo~il felonice coulil fuppIr contra pacem. '/ 

4 
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9lt \tloulb be berr ltrange if tIJc g)miffiotl of contra pacem in 
an 9lnbicclltent at tlJc <fomluon l1aw .. anb contra f9rmam Sta
tuti~ fo~ an ~ffence committen againft a particular ~tatutr, 
fiJoulb be <frro~~ anb ret an ~mi{fioll of tgefe [[lo~il}j 0)ou11) 
be none. 

'~iz p~obable tlJi£f map be a lReaton fo~ tue malting of 29 Eliz. c. 2, 

tlJe ~tatute of 29 EJiz. br wlJtdJ 'ti£s enarteb, '{!iJat no me:: 
co~n of attainller of '([renfon fiJall be reberfcll \tllJere tlJe 
~attl' attatnten i~ e:recutetJ fo~ tije fame g)ffence~ 

lFo~ bcfo~e tlJat ~tatute tlJere were fem ~zecellent~ \tlllicb 
babe tlJefe [[10~l'I~, ani) fince tl)e ~tatute tfJcre are few oz 
none befine~ tlJiz tulJerein tlJel? are omittetl. ' 

''m:f~ true .. tlJere are fentral ~nnictntent~ itl tije mei~tl of 
H. 8. againll ~ffenber~ fo~ ~iglJ ~reaCon, \l.ll)iclJ \J.1a~ mabe: 
fo bl? fome new ~tatute~ in tijoCe ~al?£S; a~ ncnrin{\ i)i£S 
~up~emacr &c. itt bJlJiclJ ~ttbictments tlJeCe [[lo~bZ were 
oluittelJ~ but tl}e lReafon 1l1a~ becaufe tiJel? \\lere netu 'Qrrc:: 
fOll£S createil bp particular art~ of 1Datliamettt~ anil 'ti~ 
p~obable tl)at tl)e ~~o,eelltng~ in tiJofe ~are£S begat tlJi~ 
~rro~. 

aub fo~ tbzCe iliea.Con£S ttl Eafrer 'ij!:erm of 6 Willielmi & Cales 'Adj. 
Mari~ tbe 1utll~ment 1l1a~ reberfeil, 1tlgtCiJ llieberial wa~ af~ 186. 
terwarb£S in Hillary ~etm 7 WilHelmi atfirmeil in 10arrtaj; 
meut. ' . 

Harcourt ruerfos Fox. 

Bw tlJe ~tatute 37 H. 8. cap. J. 'ti~ enactetJ., fll:lJat none Cafes in Par .. 
(ball be Cufros Rotulorum but fucfJ lUbo lballl)abe a 15iU liament,I'58. 

ftgneb bp tl)e ~ing fo~ tl)e fame, mlJicl) (ball be a [~]arrant I Show"p6._ 
fo~ tue )L,o:n Cltl)anceUo~ o~ ~eeper to put ani) contiuue i}ilU ~ 
ill flJe Cltoffiluitrion to be Cu£l:os Rotulorum, until Un Illiug ,,,,.rL 2'} 

mall apPOint anotlJer; anb br tlJi~ ~tatute tlJe Cuftos lJatlJ 
~oh1er to appoint tl)e Clerk of the Peace, tubo mal? erecute 
tijat ~ffice br a ;weputr to be app~ob2il bl? tbe Curfos. 

15r tlJe ~tatute 3·& 4 Ed. 6. cap. 1', ~iJe Lord Chancellor 
or Keeper ruaU a.ppoint toe Cufios Rotulorum in chrr!, ([onntl' 
&c. tulJo tua·r e:recute. i}.t~ ~ffice bp bitufeU o~ ~eputr. ') 

151' tl)e ~tatute of I WilIielmi & Mari~ tt)e ~olninatitl{( 
anb appointing tlJe Cufros Rotu~orurn, fiJa~ be a~ ilirfttetl b! 
tlJe ~tatute of ~7 H. 8. anillJe t~ to appotnt anil nominate 
tlJe Clerk of the Peace \l)fJen 11oii), &c. tui:1o mal' e~l?cute it bp 
bimfelf o~ ~eputr for fo long Time only as he {baH demean him~ 
felf welJ, &c. . 



" , 

168 Hill. 4 & ~ w. & M. in B. R. 1693· 
1f fUd) Clerk lbaltmi~bemeatt lJimfelf, &c. tbe 1uffiee~ 

in tlJeir ~uartcr~~e1Tion~ upon (£omplatnt to tlJem in m~i>;: 
tillg, anil upon (f~antination anil ~~oof, mat? {ufpettll oi 
ilirdJar~e lJim ~ ann tlJe Cufios mar appoint anottJer refi
ding within the County; anil tf tUr Cufios neglect o~ refufe fo 
to ilO bcfo~e tlJe ne~t ~£[ion~ after fueb 1ttefufal, tben tl}e 
jJuaiee~ map at tl)etr ~e1T'on~ apPoint one. 

flClJe Cuftos (ball not feU tUe ~ffiee of Clerk of the Peace 
upon If)enaltp of botlJ being tltfablelJ to bolll tf}eir refp£ctibe 
~fficc~, anb fOlfeiting bouble tlJe [laIn!? of tl)e ~oncl? fa 
gfben ani) tuben., to be recoberell bp bim rugo will fue fo~ 
tlJe fante br action Qf leebt., &c. to lJt~ own dlfc~ ann tUe 
~Ierli of tlJe ~cace befoze be enter~ upon lJt~ ~ffice i~ to 
mafie ilDatiJ in open ~etrion~ tlJat I)e gat!}, no~ WlU not pal.' 
anl? ~onep, o~ lae\11arn fo~ tlJe fame. 

~fJe fo~egoing ~aragraplJ~ are tlJe ~ub1fance of tl)e re~ 
) beral.~tatute~ relating to tl)e <tafe following, viz. 

\ 

au Indebitatus alfumpfit \tla~ b~ouglJt againtl tbe ~efennant 
fo~ reccibing 40 s. 1fee~ belonging to tlJe ~ftice of tl}e Clerk 
of tbe Peace of Middlefex. 

dlpon Non affumpfit pleaben tlJe gJurl' founn a Cpeetal cIter~ 
bitt in wl}tclJ tlJe afo~efain ~tatute~ 37 H. 8. anil I 'Williel
mi., &c were founb. 

~lJen -tber nnb tlJat tlJe fiart of Clare wa~ Anno I WiIli
e]mi & Mari~, contlitutclJ bp tlJe ltitn(J anll ~ueen to be Cu'" 
Hos Rotulorum fo~ tlJat ([ountl]~ ann tbat tlJe ~ffiee of Clerk 
of the Peace, being boit, tbe faiil <Iea:tl bill bp 8. mritin(( unller 
lJt~ ~an~ ann ~cal appoint tl}e ~laitttiff ~~. Harcourt to 
11c Clerk for fo long as he fhould demean himfelf wen, &c. ann 
tljllt lJe \l)a~ null? Qusliftell., &c. 
, 'QJ:iJel] finll tlJat in Anno 3 WilHelmi & Mari<f, t~e fain Cu
nos toa~ rentobCll from lJi~ sIDfttce., anll tbat VVilliam(farl of 
'Bedford bl' )lcttcr~ ~ateut~, &c. waz tuane ~unos in bt~ 
UOOt1t~ wljo bl' m~itip9: uuber lJt~ ~anll aull ~eal .. nin con~ 
ftitttte the WcfeniHlttt Jobn Fox to be Clerk of [he Peace of rue 
fai~ <fount'V., during the Time the Earl fuould enjoy the Office of 
<!CuaO~ .. and fo as he well demean himfelf, &c. tl)at 1)£ \l.Hl)1lilie~ 
~)ifc llulr QUflltftl>tJ, anll tl}at be took upon btm tl}e <Ie~ecu~ 
tion of tile faill ~ffice., anll receibeil tlJe 1fee~., &c. 

'(!Cue ~ucftion upon tbi~ fvcctal dlerllitt \lla~, [[tlJetlJer tfJe 
1Dlaintiff being Clerk of the Peace br Jobn <earl of Clare, ball a 

goou 
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~COb fiCitle to lJolo tilat S!Dffice during Life~ o~ tuiJetl]et it nHl~ 
beptnbent upon tue eufros anb tletermineb bl? lJig memobal-: 

gnb a~ to tlint it 1Ua~ c:onfibcrcll IJom tlJts ~ffic:e ttoon a~ 
tije <!Comnton )!.,a\D bcfo~e tl)e tnafttn~ of tijOfe ~tatute~ of 
H. 8. anll Ed. 6. anb bow it tlanbfJ at tlJtfJ ~itne upon tge 
ntUl act of tlJiS Bing. • 

at tlJt ttommon JL,a1ll all ~fftc:etfJ of ~utlice lJab <lEtlatefS 
tn tlJctr rerpecttbe4)fftc:e~ buring JL,ife., ann couln not be te~ 
mabeil but fo~ ~i~bemeano~s: ~o \l1a~ tlJe <!Clerk of ttc 
<ltto'roU in B. R. anll in Chancery; fo atc tl)c tlerlt~ in tl)e 
-Exchequer ann tlJe Filacers of tlJe Common Pleas; anb ttt tbt~ re:; 
fpect., tlJe [[tt~nom anl11&oUc, of tlJe Ji.;a1u \ua~ betl? «ttat~ 
beC:8ufe \lllJcn Sj@en I)elll tlJeir S!Dfftce~ for Life, it \t1a~ art Ql;n~ 
t;ouragement to tl1e fattfJful <fJ'cc:ution of tlJetr ~utic~; 
it \na~ tlJen alfo tbet' enileabOurei) to ac:quire BnOUl!clIo:e anti 
(fJPcrienc:e in tiJeir (fmplol?tltent~")lJa~tng a lIurable anll 
fiJ'eb <fllate tlJeretn., ann not liable to be tJifplsccll at tlJe 
101eafure of tlJofe tulJo put tlJem in. .' 

~o\l1 tlJO-' it cannot be fain tlJat tl)e ([letft of t{Je ~eac:e i!S 
an lJDfftc:er at tl)e ([ommon )L,atu, l'et be tbaU lJabe an <f:; 
nate fo~ "Life tn lJi~ £Dfitce., becauft of tlJe (Jlnifo~mitt' be:; 
t\tJeenlJim ann S!Dfiic:et~ of fuperiot (Jtourt~; roi l;Ji~ bein~ 
nominatcn bl? ti)e Cufros ilotb not malic IJtnt nepenlJent on 
tlJat ~fficer anv mo~e tI;Jan tfJe ~lerli of ~tIiie~ tulJo i~ ap:; 
pOitlten bl? a ~unge, but batb an <fftate fo~ )IAfe, ann no 
~~peunence upon t{Jat 9lubge tubo malle iJim. . 

~eitlJer i~ tbe ([lerft of the ~eace a ~lerIt to tl;Je Cufios, 12 R. 20 

but to tbe 1ufti,e~ in tlJeir ~etIions; lJe tJatlJ lJi~ 1fee~ anlJ cap. 10. 

mage~ allotten out of tlJe 1Ftne~ ann aluerc:iament~ arifing . 
tn ti)eit <tOUtt~., lJe i~ inc:o:po~aten bl? it ~tatute; fo~ in it 25 EliZa 
mObber}! tlJe ~unb~elJ fiJaU be tuen in lJi~ ~ame: 9ln 2 H. cap.~" 
7. fo1. J. be t~ c:aUeil Attornatus Domini Regis, lJe jotnz ~[ue 
upon t!trabetfe~; join~ in ~emurrer~., ann in manv otger. 
9lntlance~ lJe i~ in tlJe <ltourt Of ~ettton~ a~ tlJe <Irletli of 
tile ([ town i~ in B. R • 
. 'CltlJu~ it 1100tJ btfote tlJe ittaliing of tl}e ~tatute of ~7 H. 

8. ti)e Cufros at tl)at ~ime being entittll' at tile ~ominatt:; 
on of tlJe llo~il <CiJancello~; but hi' tlJat JL,atu ije t~ rellrain:: 
£b rub modo; tllat i~, be tball 11tH malie a curtos., but net 
hlftl10ut a lJ3iU figneb bl' tlJe llifng~ apl'ointin~ tlJe 19c~ton ; 
nnh bp tlJi~ ~tatute tl}e <lrlerli ot tlJe 10eace U1a~ ttt.ane tH?~ 
venllent on tlJe Cufros, h1bo coulil grant t!Jat ®ffice but on:: 
It' to continue tinting t!Je ~ime be 1t1a~ Cuttos; fO tlJnt wljeu 
i)e \l.la~ tcmobell, tbe otl)er 1Da~ betenuineb. 

15ut it \tll~ founil bp cftperience to be berr itTconbenient" 
tbat utJon cut:tt' weatij 01 1Rrmobal (if a Cun:os, toe lllittg· 
ilJaultl be troublctl bp ~ctit~on to fign a J.5iU, &c. tljet£fozc. 

Z bp . (. 
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bl! tIJc ~tatute of Ed. 6. tlJe Cufios i~ refto~ctl to fJi~ fo~ittct 
lliigl)t viz. to be appointeil bl! tl)e )L,o,il <ll:iJancello~~ a~ if 
tbat 2i'tt bail neber been maile; but it notf} not mention tbe 
Clerk of the Peace~ fo tlJJlt iJe rc'maineil a~ befo~e. . , 

16ut tlJcn bl! tlJe ~tatute (If I W. & M. be l~ hfiebltfe r~~ 
ftoJen to lJi~ fo~mer lJiiglJt! fo~ no\» tlJe ~tatute of Ed. 6. 
i~ repealeb, anb tlJe cunos iS$ to be a~ bit£cteb bI' tlJe ~tatute 
of H. 8. ann fo fat 'tiS$ a lIiebibet of ti}at 11a\\1; but tiJen (t 
. fettle~ in \l.llJat ~annet be (ball appotnt a Clerk of the Peace, 
viz. ~ot fot fo long ~tme aS$ be lball continue Cufros; but 
fO~ fo long flrime ONLY as the Clerk by him named {hall be
have himfelf well in the Office; ann fo fat 'tiS$ introl!uctibe of 
a new lLatu, oz tatlJet reffo~tn{( tlJe <Irlerh of tiJe _eace to 
tlJat antient iRtgl)t mbtcu be I)ab to tlJi$ SIDfftce buring f;Ji~ 
lJ..,tfe, befo~e tl)e mshing of anl! of tbefe ~tatutes. 

~o\tl it feeuS$ tlJat tlJe 10atltament iutenllell btm an <f,: 
ftate fo~ lLife; fo~ tlJe mO~ll~, viz. So long as he (ban behave 
himfelf well, llo naturallp ttn~o~t a~ muclJ: :l5cfines, 'til 
iuane unlawful to bUl! o~ feU tbi~ SlDfficc, anb an ~atlJ cnr: 
joinCi) tllf~ £!V·fitcer bcfo~e lJe cnter~ upon t!Je ~e,utton of 
it; tlJe sJlgeantng of 1tllJitlJ luuff be~ tlJat tll!Jen lJe is in lJe 
batlJ an ~aate fO~ lLife :f o~ bllJat Jaeeb t~ tljerc of fo mu'lJ 
<tare i.f be ma~ to be remoben at 10leaCUrc, o~ fJall anr ~t~ 
peutJeuce upon tlJe cunos ? 

gub a~ to tlJat 'tis plain., tlJat bp tlje jftame snb 10cn!: 
ning of tlllS$ get be lJatlJ no lRelation to 0: Jecpcunrnce upon 
tlJe Cuftos, \tlben once be i~ in lJiS$ 11Dffite; fo: lJi~ ~tSbe~ 
lJabiour t~ not to be p«niO)en bp tbc Cuftos, but bl! tlJc 1u~ 
tticc~., ttllJo mal! rufpcnn 0: ntr'lJatge lJim., tulJtr.1J tlJer coulD 
not no befQ~e tlJt~ get, fo~ it tua~ then bJIJoUl' in tlJe ~o\tJer 
of tlJe Cuftos: ~e iS5 nom to be refident in tbe County, 1DljtciJ 
tDa~ not enjoincn befoJe; bc tual' ntaftl~ a ~eputl' blitfJout 
tue app~obation of tUe cunos, mlJicu be ,ouln not bl? tlJe 
~tatute of H. 8. fo tlJat nom tlJere IX> anotlJer ro~t of 190\l)!' 
cr anll 9lutt~nictioll ober lJillt wbtclJ 1.tlaS$ not befo~e. 

anll a~ tberr t~ auotlJer 1uri~nirtion obet lJillt, fo be 
batb anotlJet ~ntcreff bcffcil in biut bl! tlJi_ nem ~a\tJ, 
mlJicb be ban not bp tlJat ~tatute; fo~ a~ to ti)c gppotllt~ 
11lent to ti)i~ £1Dffice botb tllefe gtt~ are pennell aUfte, viz. 
tt OlaU be bp tile cunos; but ti)cn tbe get of H. 8. litttit~ biS$ 
«faat~ ontp., during the Continuance of the Cafros in his Office; 
ani) tbi~ new get leabl'~ out tllat <I1laurc~ anb ltmit~ it for 

. fo long Time only as he {hall demean himfelf well : ~O tlJat botlJ 
fllefe lL,atu~ ate tn tfJc gffttmattbe, ann becBufe tlJcrbotlJ 
{iOncetn tl)c fame ~fft'c, anb tJJe latter i~ introbucttbe of a 

3 new 
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new )Lam., tlJerrfo~e tlJat muff: be obfcrbelJ, ani) 'tt£) a~ a'b~ 
{olute a mepeal of tlJe fo~mer, a~ if tlJere l.Hli) been nega" 
tibc mo~tJ£s fo~ tl}at 10urpofc. 

)Lattlr ~ to fbew tlJat tIJe Clerk of the Peace lJat(J no ~al1~ 
uet of ~epenllence upon tile cunos tt}i~ new ~tatute p~o;: 
llibe£S, ~lJat upon tile ~eglett o~ 11iefufa 1 of tue Cuftds tl1c 
greateft t0art of tl;)e ~uttice~ in tlJcir ~e[ion~ tl)all appoint 
one: gull if t(Jat be llon~ a~ it mar., tlJen no ~an miU {ar" 
tuat {uciJ ~Ierfi can bepenb upon tlJe Cufios: anil if lJi£s ®f~ 
flee fball continue buring lLife 8£S it eertainh? mill., mlJat 
mea {on can be mewn \lJlJr one appointeil br tlJe cunes 
OJouU) not enjor it tn Jibe ~aun~r 1 . ' 

Econtra. Wl)ateber tfJe ctolumOtl )Lam mtl)1 in llielatfolt 
~o ~ffice~ auil ~ffieer~, it can be uotlJing to tlJt~ ~urpofe; 
fo~ tlJi~ ~afe bepenb£S onlt? a£S tlJe )Lam nom ttanllfl upon: 
t\Je ~enning of tlJefe feberal ~tatute~., 

1uttice~ of ~eace were maile br tue ~tatute of tEd. g. I j::J 3. 
·but tlJat ~fftce t~ not mentioneb tlJere., ueifuer i1.1a£S tucre cap. 16~ 
aUt? {ucb SlDfffcer in tile {uceebing meign of R. 2. ~~i~ bert? 
p:obable tuat tl)e Cufros lJimfelf \1.la~ tlJen tl)e (ItlerJi to tlJe 
1uftiee~, anb aftermatb£S ml)en tlJe £lDffiee of cunos came to be 
lJono~atl?., a mo~e tnferio~ 10erfon \t:)a~ appointeb to be. tlleir 
CltlerJi, anb from tbat '(!:ime tlJi~ ~ffeer \lJa~ ealleb Clerk of 
he Peace, but ftilllJe \t:)a~ but as a ~eputt? o~ ~erbant to 
tlJe cunos, anb temobable at IJt~ ~leature, a~ ttJe cunos lltm~ 
felf \l)a~ at tlJe 10leafure of tlJe ([lJanceUo~. 

~Jtermarb~ tome €batleello~~ btn enlar~e tbeir ~ohiet 
bl' unbertalting to mafte a Cufros buring l1ife; ann be ltfte~ 
bliCe bib enlarge lJi~ gutlJo~itr bV appointing a (!rIerJi of 
tlJe ~eaee to {Jolt! tl}at ~fftce buring l1tfe ! <Itomplaint '\l)a·~ 
'mabc of tbi~ ~atter to tlJe ~arUament of H. 8. anb tben in 
tile ~7th' ~ear of lli~ 1lieign tbi15 JLa\ll \1.1a£S manc,\lll)iclj. 
gibe~ tlJe Clerk of the Peace no longer (title to iJi~. IDfftce, 
but at [[till; it ma£s to bepenil 011 tlJe eunos, mi]o ltfte\l)ife 
h1a~ to continue inbt~ ~ffiee but till tlJe lltin« iboutn ap~ 
point anotlJer. 
~t \t1a~ not ttc ~gno~ance o~ 9lncapacitl? of tlJe (tetft, of 

\tllJiclJ tbe Cltomplaint 1l:Hl£S tn tlJofe :IDal?£S; but oull! tIre 
~uratioll of fJi~ being an SlDffieer; tlJe, <Itoluplatrtt ttJa£) .. 
~lJat be ball an (fllate fo~ l1tfe, \tllJiclJ \t1a~ to perbert tlJe 
elb lnftituttol1., anb tlJerefe~e be \tnl~ luabe to llepenb iuere~ 
11' on tbe Cufios. . 

9ln Ed. 6. metgn .. part of tlJe ~tatnte of H. 8. \t1a~ rep.eal:: 
eb, but tlJat 10arliament bib, not 1uetJnte wit., tl)e <ltlerfi of 
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tbe 10eate; be ftill remain~i) a~ befo~e ; fo tlJ,at \\1lJat altera~ 
tion i~ lnatle relating to l)lm mull be bp tl)t~ new )law, o~ 
none at all. 
~t I)a~ been faill tl)at tlJi11 )l..,a1.U of. 1 W. &. M. bttl~ fJim 

1»ttlJ a new anll tno~e tlurable <enate tlJanf)e lJall befo~e, viz. 
br enlarging it to continue for fo long Time only as be fhall 
demean himfelf weB. 

J.6ut tlJefe [[lo~ll~ cannot be contlruell to enlarge l)i~ C15~ 
{fate; tl)el' are ratt)e~ retlrtcttbe, anll are onll' to e~Plef~ 
mlJat \lJa~ impliell befo~e': fo~ 'tis a <tonllition tlllJtctJ tlJe 
}Law anne~e~ to all ~fticers,tl)at tf)er (ball befJabe tlJemfelbe~ 
llleU in tlJri~ refpeatbe ~fftces, o~ otl)e!tllite "tiS a fo~fetture~ 

(!lje Cufros is ntU to be remobell at 10leafure :~otu it 
it \\1onln be bert' abfurll to fat' tlJat tlJe t0crfotl appotntetJ 
111' lJim to be ~letfi of tlJe l0eace lbouln babe a mo~e fi~e.l) 
anll continuing <fftate tl)an be lJimfelf; fo tlJat bp llieafon 
of tue ~ncapactt1? of tlJe ([)~anto~ f)e cann.ot babe an QJ;1'late 
fo~ lLife; fo~ in <tonftruaion of <I5~ant~ tuere t~ annat'S a 
great lllegarn to be iJC!ll to tue QJ;tlate anll ~o\t)er of tlJe <l5~an~ 
to~: .as, if a ~enant in ([ail malic a )L,eafe fo~ )l..,tfe., it OlaH 
be tntenbrb to~ tlJe JLife of ~enant itl ~ail; but if a ~e~ 
nant in fee malietlJ a )Leafe fo~ lltfe, it tbaU be fo~ t!Je )Life 
of tiJe )leiTee ; ann tl}e meafon i~ becauCe of tlJe btfferent Gra:: 
pacitie~ of tlJofe two ~erfon11; fo: tlJe one coulll malie a 
lLeafe fo~ no longer tuan lJi~ o\\)n )Life, anl) tl)e otlJe~ map 
make a )Leaee fo~ a longer fB:erm. 

9lf ti}ere lJan been anI' feeming ~ontralliction between 
tlJefeEtb:lo acts., tben certainIp tile laft WOllIll babe repealen 
tl:ie otller ; but i)ere is no fucb ~lJing: fo~ tv the ~tatute 
of H. 8. tlJ[> ~(erll of tlJe 10eace i~ to lJolb fJis ~ff ce no long
er then the Cuftos continues to be fo; anll tp tl1i~ nett' llaw be 
i~ to enjot' it, for fo long Time only as he thaJl demean hirnfe1f 
weI1: ~(f\\) tuere is no ctontralliaion in tlJe }Limitation of 
tne <faate bt' botb tlJefe 11a\lJ~; fO~ fuppofe it bat) been put 
aU togeti)er in tlJe fame ac!":, viz. fo~ fa long atime a~ tlJc Cu
nos (baU continue, aull fo long oulp as lJe llClucanS i)imfelf 
weU, tlJis UJoulll l)abe been bert' connaent. 

. Curia. .a~ to tlJe 16eginntng oftlJi~ ~ffice~ 'We arc mucil 
in tlJe lBarli, fo~ we can onlp ntalie fome p~obable ~on~ 
jrcturcs about it ~ aull a~ to Iliss ([onttnuance in iJi11 ®fffcc 
IIttS not to be coUeaell out of ant' of ti)e Jl,a\tl~booltS fjcfo~e 
tlJe ~tatute of 37 H. 8. 

'QtiS plain, tlJat it \l1a~not an ~ffi,e fitintc imntclttO~ial 
bec8ufe tile <it'om1uiifion of tl]e 1l)eace t~ not fo. 
~n I Ed. g. gjuftice~ of tl)e~race were malle, \tlbitb at tue 

i'omulon )l..,atu mere callei) Confervators, anll t~e uta 15egin" 
I ning 
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tltng of a Cufios \na~ in tlJe 34th Fear of tlJat Iliing, anll tlJe 
}lieneon tui)1' lJe \na~ tiJen appotntell, ani) not,befo~e, \lJa~~ be:: 
caure tlJe 1ullice~ couill not tl)en agree amongi tiJelufelbe~ 
mbo fJ)ouln lieep tlJe lJtecO~ll15; anll upon g,pplteation malle 
to tlJe lL\ing concerning tlJt~ ~atter., lJe (to p~ebent aU Wir~ 
pute~) appointell a fit 10erfon to beep tlJent., anll gabe l)im 
tije ~ufiobr of tlJe me,o~ll~ in, eberr ([ount1'; fo tl)at tl)o' 
Iegallr tlJel' mal? be Caill to be tn tlJe ([ulloi)p of ti)e ']]utlice~ 
of ~eaee3 beeaufe aU mrit~ of <frro~ anll Certiorari's are 
i)'trectell to tlJem, ret tte1' are actuaU!' in tlJe ~o1TelIton of' 
tlJe Cufios. 

, 

gfterwarbf.1 it bee81ue (»e{bent to tlJe ~ffice of tfJe )Lo~tJ 
Jiieeper to nOlltiilate tbe Cufros Rotulorum; anll tgen becaufe 
of tIle ~ece1Ttt1' of one to malie <fntrte~, anll join gjlIue~, 
ti)e Cufios appotntell a Clerk fo~ tgat 10urpofe, \.DlJo i~ now 
callen Clerk of the Peace; anti tlJi~ feem~ ber1' agreeable to 
tlJe ~tatute of VV. 2. br 1XllJiclJ it appear~ tl}at fuel) ~fficer~ w. ~.cap.~o~ 
anll, <tlerb~ mlJo are to enter anll enroll l0lea~., 1t1ere al~ 2 lnft. 425. 
1l.1ar~ appointen bp tlJe jJubge o~ etie! ~initter of tlJe 
fame <Irourt. 

~lJen a~ to tile ([afe itl Quetfion, viz. l51' tlJe ~tatute of 
I W. & M. ti)e Cufios lJatl} t001t1er to appoint a ~erfon to ef~ 
teute tlJif$ ~ffice b1' bimfelf o~ ~eput!', for fo long time 
ONLY as he {hall demean himfelf wen, &c. 1t1lJiclJ mO~ll~ tlo 
vlainlr tmpo~t an Efrate for Life; anti tlJe ([afe 1t1oulillJabe 
been tlJe tame if tlJe [[to~b ONLY lJatl been left out; fo: if 
tlJe ~o\Uer t~ giben to a ~enant fo~ )Life to mafie a )L,eafe 
fo~ 2 I ~ear~ only, tlJi~ 1t1ouln fignifp fo~ fo mall!' !?ear~ 
abfolutel1' • 
~f tlli~ <[laufe 'lJatlJ not a ctontlruttion to gibe IJtllt an 

€ftate fo~ )Life, tt fi~ntfi€~ nothing; fo: iftl,Je <tafe i~ taJien 
to be no otlJer1t1ife tben a£S it fiOOil upon ti)e ~tatute of g1 
H. 8. ttcn tlJt~ ~laure i£S of'no mfe; but tti~ plain tl}at tl)e 
crUo~i)~ tn tuat art relating to tlJt~ ~atter are omittclJ tn: 
tlJi~ nem l1a\t1., viz. That he (hall continue [0 long as the other 
is Cufros; anll a better ani) mo~e ff~ei) <eft:ate t£s gtbetl, ViZb 
quam diu fe bene gefferit .. &c. 

~lJe ~tatute of I W. & M. rebibe~ tlJat of H. 8. a~ to tfJe 
~omination of a Cufios., but malie!) fcheral ~Uteratiotlz 
from it wlJcn it luention~ tl}e Clerk of the Peace, a~ l)a~ 
been well obf~rbeZl at tl)e War; fo tlJat tue Wefign of tbi~ 
later .act \t'Ia£$ to ab~illge tue wo\l.Jer of tlJe Cuftos., ann en~ 
large tbe <!Caste of tlJe <[terTt., anll fo to fettle l)i.m tberrin 
tlJat be ntigt)t go on tlJeerfuUp in lJi~ 15uanef~: 1fo~ IDilen 
place~ nepenll upon<ltontin genctc$, it occaaon~jJmbeillin~ 
meco~tJ~ anll ~eglert in srDft:ce~, anil fo~ tl)i~lRrafotl tnr )L,b. 

Hobart 
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Hob. IS3. Hobart \tla~ of SlDpinion, tlJat tlJt ctlJief 1ufttce cannot 
grant tlJd'e S1D1fice~ ml)iciJ are in lJt~ $ift fo~ lef~ ~ime tlJan 
fo~ lLife. . 

~lJerefo~e tbe <flerft of tlJe 10eace being in tbi~ ~ffice bp 
mertue of tbt~ act, for fo long Time as he {hall·demean himfelf 
well; tlJofe mo~b~ QJaU be conftrueb moll fabourablp to 
811ftller tfJe gjntent of tlJe lLa1D~mafter~, ml]ofe J0efign tns1t 
to lJabe tbe SlDffice \\leU fupplteb bl' a ~al1 able anb \tIeU 
SJitllell in tlJe lLa\tl~, tnbtciJ mill be effetteb 1Dben tbt SlDf~ 
ricer gatb an Ef1:ate for Life; anb fo~ tlJefe meafon~ ~Ubg~ 
m~ UJa~ gibetl ttl Trinity~erm follob.ling fo~ tlJe 101aillttff, 
atlb after\llarbS affirmeil ttl 10arliament. . 
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Term. Sana. Pafch~ 
. . , 

Anno ~ Gulielmi & Marire Regis & Re ... 
gil1re ill Balleo Regis) 1693. 

-
Hill riJerfos Gallop. 

T J.) ~ ~latutiff b~ou«lJt au gaion on tlJe €afe fo~ a 
Difturbance jn a Common, anb beclareb, illJat be 
1lla~ po[e[eb of a g@e[uage anb fo manp acre~ of 
lLanb \l)itiJ tbe ~ppurtenan,es in~ &c. fot a certain 

.erm of }gear~, ret to tome anb uneJPireb, anb t!Jat pet 
totum idem' tempus habuiffet Be gaudere debuiffet comrnuniam pafG 

tura: pro omnibus averiis levan. & cuban. &c. , 
dtpon Jaot guiltp plealJeb, tlJe <raufe ,tl.1a~ at gJ[ue'~ an1). 

tlJe 101atntift IJab a dterbitt, anb ~erj. Tremaine mObeb in 
9rreft of 9jungment, becaufe tlJe 101ainttft bab not, ftJeblu 
nUl! fititle in lJimfelf, ettl)er bp ~~attt o~ 10~efcrtpttou;) 
Sed non alJocatur. 

Chief Jufiice. ~lJts miglJt be a gOOb fI~,epti01l upou a 
~emurrer, but tti~ '"Jeb Ill? a dlerbict. 
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Sands rvcrfm Child. 

Trill. 4 Wiilielmi, Rot. 1~9· 

1 LeV". 3;1. Emfo~ of a :lub~menttn tlJeComr:no~ Bench in an att~Otl ort 
tlJe Cll:afe b~ouglJt bp tl)e ~lalntdf Sands, fo~ 'Plofe,u:: 

tlng of lJinl in tbe Admiralty tOntfarp to an act of ~arlia:: 
ment ; tn tubtclJ tlJere \l1a~ a fpccial<llerbict founo, ann :Jjui:lg~ 
ment fo~ tbe ~laintitf, anll wamage~ to 1500 J. 

13 R. 2. ~lJe <!Cafe upon tlJe ~leanlng~ U1af$~ viz. ~I)e Weclarati:: 
cap ). Oll fet~ fo~tlJ tlJe 0tatute of 13 -R. 2 That the Admiralty and 

their Deputies {ball not meddle with any- Thing, but what is done 
upon the Sea, &c. tuen it tectte~ tl}e ~tatute Of 2 H. 4· b.ll)tciJ 

;, H. 4. tafte~ ~oti,e of tlJe fO~lner .art, ann o:l)£ttn~~ That the Com-
cap. I I. man Law {han be put inExecution againfi Profecutors in the Ad-

miralty br an action on tUe <IraCe, anil tlJe 10artr «riebeil 
tball recober bouble .. l9amage~, anil ti)e Profecutor being 
attainteil, llJaU fo:feit 10 I. to tue Ilitng. 

~l)at Oll tlJe 13th ~ar of December, 34 Car. 2. gw:. Sands 
hla~ going to tl)e Maderas in ti)e ~lJip caUeil tlje Expectation 
lanen, witlJ btber~ <l5oob~ to traile tlJere, anll being about 
to fail, tlJe nob.l ~laintiff Child lliil caufe a Plaint to be 
lebieil againft lJim in tue Admiralty"Court, anil tl)ereupotl 
~locef~ nill itrue out of tl)e Caiil<ltourt to frop tiJe faiil ~lJtp 
from a: dto~age to jJtlftlld~ 1»itlJout tlJe lttin~'~ lLicenfe, 
a nll tiJe ~l)ip l.lla~ arretlell t,iU ~:. Sands l1JOUlll gibe· ~ecu:; 

, ritp tl)at lJetnoulll not rail into aup part of tlJe )l.,imit~ 
of tiJe Eafr-India Company ~ l.lliJtclJ lJe refufell to llo. 

~lJer nnll tlJat Bing Cbarles n. nitl grant to tlJ£ <!5ober~ 
nour anil <!tompanp of Eaft-India" &c. a ~atent, bp '4llJitlJ 
tbel? mere inco~pOJatell, anil lJail t!Je \lJIJol£ '(!Crabe to tl:)e 
Indies., PJo·lJibtting aU other t0erron~ to tralle tuitlJin tlJ£i~ 
1LitUit~., ani) tlJe t01ace~ in tlJe faib ll)atent containell, Up011 
tlJe ~o:fettute of ~iJtp anil <!5oOb~: arhat g;)~. Sands !Jail 
p~epareb tl)i~ ~lJip to fatl fo~ tile Maderas, ani) from 
tbence to a certain ~lace in tlJe Indies, witgin t!Je lLtmit~ 
of tlJe ~ompanl', to trabe tutti} tue gjl1fincl~, to Plebent 
1Dl)iciJ, tl1e ~la intiff Child ann otlJer~ l.leiiberell a 10ctition 
to tue lI\in~ in cton"ci{ (\tll1iclJ hla~ founn in h~c verba) 
PJelring tl)at tlJe ~lJip migbt be ftal'en tin ~ecuritl! \l)a~ 
giben: not to trabe witbin tile lLimit~ of tl)e <!tampanp; 

RaYI11 489~ attn tlJereupon an il ~~ner of ~otln,il \t1a~ malle., birea:: 
ing, tlJ~ ([ourt Of Admiralty to !ffue out ~Jocef~ againft tiJe 
~'lJtP ttll ~,nlrttr (boulb be gttlen to tl)e faib atourt tlJattf)e 

3 ~l)tp 
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~lJip mall not traile \1litlJ tjJnfil.lel~ mitbin tf]e lLtmit~ of 
tlJe <tlJartet~ anb tlJat tlJe 101aintiff Child, anrl Leech a~ g:; 
gent to tUe <ltompanl? ~ bib obtain a warrant upon tlJtfS 
S!D~brt again! tlJe ~lJip~ bv. :1Fo~ce \tllJereof fbe \1la~ tfoppeb.' 

~lJete \tla~ a lubgment fo: tbe 1l)laintiff Sands tn tbe C. B. 
anb ~amage~ in duplo to 1500 1. anb a mrtt of cfrto~ nom 
b~ou~lJt~ anb tIre <Jerto: atTtgncb \Da~ tn: point of tlJe 1Ubg~ 
ment gillen:~ viz. mUetfJet tbe ~attet upon tbe tlllJole 1lte~ 
co:b t~ (ufftctent to cUatge tlJe ~efenbant Child? ann a~ to 
tl)at ti)e argument \tla~ upon tlJefe t\Uo 100tuts ; 

(I.) ~lJat \nlJat mas bone bp fJim 1lla~ lamful. 
(2.) ~tJat lJe i)atlJ not {ucurren tlJe l&enaltr of tlJc ~ta:: 

tute~ becaufe tlJts \tla~ not a Profecution witlJtn tlJe ~ean~ 
tug tlJereof. ~ . . . '. : 

ats to tlje ftrtl ~oi"t~ it mtU not be beuteb, but tlJat t!Je 
Biug 111' iJts 1&~etogatibe map Rop tlje ~I]ip of aut' ~Ub~ 
ject~ anb ruut up tlJe 1&o:tS. of tlJe itingbom at lJits 101eafurcj 
tfpeciaUl' bllJete tlJ~ ~afetp of tUe ~attou tfl conceruell. 
viz. in ~tmt\of an imm.irient ~an:ger; tlJt~ t~ conftrmeb 
bl' natl! c1e~petience of embargo'S lafb on outwatb::bounb 

~IW:·a~ l.Je mal' flop ~ljtp~; fo be mar. tetra in tlJe. 10et'~ 
fon~ of l.Ji~ ~l;lbje~~ fr~tu beparting t~e BtngnQm letl tl)er 
fboulbatTttll.Jtfl cftlem,e~ ~ anb fo~. tf;Jt~ 10urpofe \tla~ tlJe 
Writ Ne exeat regno frameb! anb after (ucl1 an e~p~er~ ~~o:: Oyer 65 ~ 
IJtbition~ ·'tis a <ltontempt of tUe i\ing'l1 ~utlJo~ttr to Depart 296• ~.I • 
out of ti)e 1ltealm~ anb finable bp lLa\tl. 

~o\lJ to p~ebent Cue., weptlrtttr£ of ~lJipts tlJe ~etlJob t~; 
anb alma1!ts batl) been, to tnfO~m tlJe iUng of tlJe S1@attet bp 
Petition, \tlbO tlJereupon u{uallr btt~cttJ Ijt~ abbocate o~ 
10~Cctol to requite <ltBution tl)at tlJe ~atlet' lball not tt'abe 
hlttb 1tlfibel~, mlJo are perpetui inimici, anll tlJeteupon 10:0:1: 
tef~ t1tue~ out of tlJe abmtraltr., anb tlJe ~lJtp ttsarrefteb; 
anb tlJi~ t~ in €onfo:mttp to tl)e 4LommonlLah1 of tl)e 
)l.,anb" as m~p appear br tl)e mt'!t d: fec.uritat: invenienda F. N. B. 9 • 
quod fe non dlvertat ad partes exteras hne hcentla RegIs; ann mp Dyc:r 2.96.'a; 
)LO~b Coke batb affit'meb tbat lJe lJall feen fuciJ a )Ltcence ttl 
tlJe ~ime of Edward III. 

C 2) ~f;Ji11 i~ not a 10~ofecutiotl intettben bt' eitlJcr of .tf}e 
afo:eCatb act~ mIJicb retlrain tlJe jl uritslUttiou ot tlJe abmi::: 
ral; BUb tlJi~ tllill appear, if i.t be conunereb Upon \t1lJat 
~omplaiilt~ anb ~etition~ tlJoCe )l,aU1~ were mane. 

Aa 
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1fo~ the ~tatute Of l 3 R. 2. \Ua~ malJe upon tile pctttron 
of feveral Lords of Franchifes cOlltplaining tlJst ttje AdmiraJ5 
ani) tlJeir weputie~ iJalJ ficpt tUet.r ~e1Tion~ mitlJin tlJCit 
Liberties, ann fo bai) cncroachei) upon tllcir llit~~~t~~. ' 

~lJc otlJer ~tatute of 15· R. 2. \l)a~ maN~ upon tlJe IHte 
ctontplatnt; but tlJeu aUo nibrrz ([itie~ ani) 15urrouglJ~ 
pctitionell againtl tlJe ctncroaclJutcnt of tiJe gi:Jmiral~, bp 
lJoll.lin« 10lea~ of ctontract~, [(lrc'fi~, J1)ufaHce~" &c. ann 
fOl fummoning of ~eople at great <flJarge ann <f~pen,e to 
attellb tlJcir <tourt~ at London, anb imp~ifolling tiJem upon 
mefufal. 

Jf;!ow tlJe ataufe fo~ \l.JlJiclJ tiJf~ ~fJfp wa~ «oppell, mas 
not fD~ boing snr ~lJtng p~oljibiten bv titter of tlJete ~ta~ 
tute~., 0: fo~ anr '®lJtng tontainell in tge 10etittotl upon 
itil)tciJ tl}e ~~iler 1lJa~ tttaile; 'ti~ onlr tfJat the 10eople 
0)0u1il not trailc witlJ ~nfii)£l~ tnitlJout tbe Il\ing'~ l1it;rnce:t 
left .tlJtl? l1)oulil ilecline ftont tlJeir 1faitlJ antJlasligiiJa ; fo 
tl)at it \l.la~ not fo~ ilDing anl? fLt}ing, but onl~ a ataution 
to pttbent a ~!Jing frOllt being bone., ,. . 

~lJen all to Ute ~tatute of 2 H·4- mlncb gtbc~ an ~rtton 
on t!Je ~are to tlJe ~artl' nrieben bl' a Prorecution in tlJe atJ$ 

2 ero. '33. miraltl?; tue ~eaning mutt be, 1l.lt)en iJe i£S grteb£ll bl' it 
beJatiou~ ~uit b~ou~l)t itt tiJeir <ltourt to ab~il1«e tue ~O\rlfl' 
er of tlJe <ltourt~ at tl)e ~otnmon )l,a\l1~ \lllJtclJ U'J(1~ not. ilone 
br tbe ~efenbant, beeauee ti)e <tourt of Admiralty iJan it gjU: 
rt~i)iction obet tbi~ gwatter. . 

lBeftne~, tlJi~ Jaft ~tatute \noid, (ttbc~ tbe gttiol! againtf 
fue Profetutor ill tlJe Admiralty, nott) lificb3ife'gibe tbe itin~ 
10 J. upon bi~ gt~ainilet: lDut tlJi~ ~~oceeiling b£ing bp 
g)~i)er ftom tlJe itin.g lJtmfelf in ctouuctl, it can n£ber be 
tntenilei) ttat l}e fbalt tabe aUl! jfo:fetture fa: a ~~orecu~ 
tion tuabe 111' bi~ e~p~ef~ wttectiotl .. \l)ttclJ i~ a meafon mIJr 
tlJt~ t~ not (ucb a ~~ofetutfotl a~ i~ intcnlJci) bp tbe act. 

16ut rraUp tlJi~ \na~ no ~uit at aU; fo~ tlJcrc tuas nei, 
tlJer ~laintitf o~ l0efrnilant, o~ anp tli:lJin~ in ~emani.l; 
bere \\laS no lLibel on \\llJielJ to grounb a 10~olJibitton., anb 
to br <!ronfequence no <raufe fo~ an action a~aitl1l: tbe l&laitt:: 
tiff~ in ~rro~., 1l.l}Jo were Dull! agent~ to tue Eafi India atOllt:: 
paur; fo tlJat if an action mutl ~e bzou~bt" it ougbt not 
to be br ~~. Sands alone h1itbout f)t~ ~artner~, anll it ouglJt 
to be agatntl tl)e <lom,l1anp; fo~ tbere 10erfon~ onll' a~ tlJeir 
al!ent~ pctitioneil tbe lliing in <!ronneil, ani) rcquirCll <lraUt 
tion., &c. tbe,lt\ing biretten tIle ~etlloil ; fo tlJat if tlJts i~ a 

Godb. 38~. ~uit., anll if 'ti~ a ~zofecution., it 1na~ fo~ tbe 1Bencfft of ttlc 
I Roll. Abr. 4Iompan1?, aUll tlJe ~ction ouglJt to be bzoug(lt allainft tllem., 

29· anb it being upon a ~enal -a,aw ougllt not b~ Ql;quitp ~o be. 
3 rrtenileur 
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eJtenbeb to tlJe ggent~; fo~ tlJer are not to be punilbl'll bp 
Cud} a)La\tl, unlef~ namell; anb tlJetefo~e in tlJe ~tatute 16 R. 2. 

of Pi"xthuriire ann otger ~tatute~ tl)el! are e~p~eal! nameil. 

Econtta~ (t.) Ql:lJe ~topping of tlJi~ ~lJtp \lla~ illegal. 
at tiJe ~ommon )l;am no ~an ifJ tnolJibtteb to trabel out 

of tl)e mealm ; t{Je ~ea~ are open~ anb lJe mtgbt go \ulJi:; tit. Red. 27-
tlJer lJe \l)oullJ, mitlJout anr laeftraint upon lJi~ ~erron 
o~ <n;oob~~ \ulJetlJer l)e trabeb1tlitl) ~tlftllel~ o~ not; anb tlJt~ , 
appear~ bp tlJe ~tatute of 26 H. 8. cap. 10. \1llJiclJ gatie tl}e 
iatng ~o\tler eiluring !Ji~ lAfe) to retrain ~railing bepotlil Noy 18z. 
~ea, to particular 101a,e~; \ulJtcb bab been to little put:; 
pofe, if fJ£ coulb babe bone it bl' lJi~ 1Letter~ 10atent~ 
lllttlJout tlje ~elp of an get of 10arliament; anb tlJe €o1n~ 
mon )l...a\11 being r,efto~eb bl! tlJe <f~piratton of tlJat art, no 
fo~ce o~ 1ftellraint can nom be put upon anl! g@an'~ 10~o:: 
pert! \UitlJout a 15~eadJ of tlje l0eace. 
~o 9jnfereuce can be mabe from <fmbatgo'~, o~ from tlJe 

Writ Ne exeat regno, to eJtenuate mgat \lla~ bone in tlJi~ :z. Infl. S4. 
<tafe; fo~ tlJe one t~ neber laib upon ~lJip~ but in ~hue 
of mar; 'tt~ a ~~ol.Jibition of ~tate bl' abbice of tUe CU;oun~ 
,tl~ anb not at tlje ~~Oretutton of l&arties, a~ tlJi~ \t1a~~ 
nnllet tbe t0~eten,e of ~rabtng to ~nftllel~; fo: botlJ 
Sl@~. Sands anb lJi~ ~lJjp·~=rtre\ll migl)t lJabe gone to anl 
jJnfibel~, fo tl)at tlJel? moulb refrain from tgofe of tlJe ~om=-
panp. , , 

'flClJen a~ to tl)e [[{rtt Ne exeat regno, 'ttl1 onlp gtante~~ 
ann tlJat bert' rarelr too, upon parttcular lRearon11, anb fo~ 
particular l0urpore~, to J,J~olJibtt a angle l&erfon fraln b£$ 
parting tlJe Itlingbont, ann not fo manl' ~en a~ mere go~ 
tn~ tgi~ dlorage to trane beponb tlje ~ea~. 

(2.) ~lJe ~efennant tn tfJi11 action mtglJt a~ \Dell gabe 
impounbeb a SJ@an'~ <tattle tiU ge gibe ~ecurttp not to com~ 
mit a ~rerpaC~ ; lJe mtglJt a~ \l)elllJabe lebteb ~onel' befo~e 
1ubgment, o~ retien be.fo~e a ~rtal o~ ~onbittton~ 1tllJtdJ is 
berl.' lifie tlJi$$ <tafe, fo tlJat \DlJat be bib cannot be lamful ; 
anb tlJe nnlling of. tte ~lJarter iSS not material, fo~ if bl? 
tlJat tlJep lJall anp ~omer to tlop tlJe ~lJtp, tlJcn tlJere lJatJ 
been no neen of petitioning tlJe 4tounctl. 

~ettlJer can it be lJoubteb 1tllJetlJer tlJt~ t~ a profecution 
tuitlJtn ~lJe Sl@eantng of tlJe act, fo~ tlJe ~~eferrttlg of a 
10ttition ma11 tntermelJIing ItlttlJ a ~fJtng not lJone upon 
tlJe lJiglJ ~ea ; tlJere 1Ua11 an annocate anb 10~octo~; tlJere 
1tla~ an aUegation anb ~urmtfe of tlJe ~atter of ~om~ 
plaint; t!Jen a t1)~aper tlJat tlJe ¢ourt 1tlouln mafie a ~e~ 
'fet agatn! tlJe~fJtp; tgen tl)ere \t.1a~ a gJubgmel1t anl)' 

A a 2 a War:; 
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a marrant upon it., mUie!) Ula£S e,recuten; ann can It be 
lloubteb, after aU tiJt~, hll:jetiJer it toQ~ a jJubtctal ~~ofe,u~ 
tion oz not 1 . 

lOut a Profecution it if$, anb tfJat tulJicb i~ wttbin tbc 
~eaning of t!Je ~tatute; fo~ tlJe Qtrrelling 'of tl)e ~lJip 
infra corpus- Comitatus., muere tlJe Qlllmtral can babe no l U::: 
ri~lJittton, i1$ fuct) a Profecution 81$ 'ti~ clearlp again1t tue 
~tatute ; fo~ tue w~opcrtp of <l500lJ)5, tlJo conftfcatelJ, lbaU 

Hob. 212. not be triell br !Jim, but br tlJe ctommon "JL;atu ; anb tlJere:; 
fo~e Cornero a Spaniard gabing COntmttteb feneral ([rime~ 
in Spain, bl' \1.1lJidJ iJe I)ail incutrett tije ~o~fetture of bil1 
<5ooll~., b~ouglJt tiJem into England, anti folil tlJ£m to ~ir 
John Watts., againft \1.1lJom Don Alonro de VeIafco libelleb in 
tlJe Admiralty, anb l1~ap£ll an QlttaciJment of tlJe <Il500b1$ tn 
ti)e ~anb~ (if ~ir John; but a ~~olJibitton 1JJa~ grantel). 

'q[.i1$ a tueali ~bjection to fap tl)at tfJt~ cannot be a Profe
cution, becaufe tlJere \l1a~ no i0efe,nllant; fo~ tlJe ~~oc£ei)~ 
ing~ tn tlJe <Irourtof Admiralty are againtl ti}e ~iJip, anll 
tl)e SIDU1ner~ ufualll! come ttl pro interefTe fuo; anl) 'tt~ ret 
a mealier SIDbjection tiJat g'@~. Sands i~ not a 10artl' griebelJ, 
fo~ tl;Je ~ama ge~ are l)irecr, aUll not confeQueutial; t!Je 
~aJiing of tl)e ~lJtp out of lJi~ ~o[e[ion i~ tlJe <Iraufe of tl;Je 
Serton; neitlJer are aU confequenttal Wamage~ rejecteb bl' 
tfJe )Law, but CuciJ onlp bJlJiclJ are fat: off, anll fuciJ of \t)i)iclJ 
tfJere 11$ no ¢ettaintp h1l)etger tl)ep mal' l)appen o~ not. 

LafiIy, SlI9~. Sands alone mar b~ing tlJt~ gerioff, beCClufe be 
bab t!Je ~I)ip 'tnlJt~ ~offe[ton" anb tlJerefo~e \tla~ tlJe 
l0~indpal; nnb tuo' tbe ~~overt1! of tlJe <!500(l~ 'b.lCl~ in fe~ 
betal Sl@en, pet none bab a llii{tl)t to tfJc ~lJip bcfille~ lJim::: 
felf: 'Cl1:t~ ttue S1@er,l)ant~ babe a feneral ~nterell in tfJetr 
<f5oo11~, anlJ mar tiJerefo~e IJabe febetailliemebi(~, but tlje 
Sj@at'fer alone lJatfJ a l!UgfJt to tve ~bip. 

J & 2 Phi~. 15r tfJe ~tatute of I & :2 of Philip and Mary tlJe ~enaltl! 
& Ma. c. 12. of 5 1. i~ giben ttlf}ete a JE')ifftef~ i~ talien, anti tJlibrn atobe 

tlJ~£e ~ile~ out of tfJe $unbzeil; if tlJe (!tattle of tinee 
~en are bftlraineb, anlJilzobe out of tl)e ,unll~ell, &c. eadJ 
of tl)ent tball babe an attion fo~ 5 1. 

Dyer 159. b. ~f)e <Irafe of Dominfo Bylota i)otlJ fOllt£tbin~ refemble tbi~ 
viz. ~1nO ~en bougl)t a ~ljtp of i}itu at llantl, anlJ (<<en 
lJim upon tiJe ([ontrsrt in tlJe Admiralty Court, an!) fo~ tfJi~ 
,;IDffence be b~ougbt an grtf' :~n Clg;ainfi: (n~ ftIon~ .. n'nb ~t 
\)Ja~ lJelll goon; but tIJ8t of Swantoo anb Willett ttW(2 titcil., 
i~ llircttlr to t~e l~oint, 'd)ict? 1118;) VIZ, ~ilJO ~01eE f1::~Cll 
ttl tl)e Admiralty fo~ a <ltflIufe artf(n~ at LaDd~ titJc laing ani) 

4 . - one 
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one of tl)e ~er'on~ g;riebzll b~ouglJt an: gaion againft one 
of tlJe 10~ore,uto~~~ mitt)out tbcming tbe ~eatiJ of lJi~ ([om:: 
panton; ann tlJe jlullgluent nHl~, tlJat tije It'artr grie11elJ 
recuperet dampnum & quod ~efend. prenam 10. erga Regem per I leon. ~82. 
Statuto prxdict. incurrat & caplatur, & quod Dominus Rex recupe- 8 Rep. If 5. 
ret ver[us Defend' 10.1. & capiatur. ~tl t\)lJiciJ <!l:afe boll) tt}e 3 Cra. S82. 
~oil~ anb ~amage~ are noublell. . 

l5nt 'ti~ tn no fo~t ltfie ttJe ~afe lateI1? ailjungelJ ill tlJe 
B. R. betbJeen -It Boron a~i) Standford, \tllJidJ bJa~ t!)i~; an ~ 3Mod,ru: 
action \l)a~ b~ouglJt agatnft tl)e Wefennant, fo~ t{Jat be ani) 
(eben otlJer t0erfon~ mere ~~op~ieto~~ of a <r1effelbJiJicij ufen 
to carr!, <l5oon~ fo~ ~ite, ani) tgat tbe ~laintiff~ ~oon~ mete 
bampnifien up tlJe ~egligence of tlJe Wefennant, 111tJO tua~ 
one of tte 10~op~ieto~~, again1l1DlJom alone tl)e grtion \1nl~ 
b~ouglJt: ~lJere it was lJel~~ ~tJat tlJo' tuere 1Ua~ no actual 
ctontratt between tlJe 101atnttff anll tlJe ~art~o\.tlner£S, ret 
ttep all {Jabing an rqual 16enefit't ann tlJe <l5rounl.l of 
tl)e gction sttung upon a flCrua tufJiclJ fuppofe~ a <ltontract, 
tlJe action ougbt not to be b:ouggt againfr one; but all. 
~ut tlJt~ action arire~ 'upon a ~reCpaC~, anti Aot upon a 

€ontratt, tn: bllJiclJ one ·map Cue alone \tlitiJout jOl?ntng of 
lJi£S ~artner~, ann in \lllJiclJ confequenttal ~amage~ map 
be giben't a~ lof~ of ~ime, &c. a~, if an action of 15atterl? 
(boulb beb:ouglJt fo~ l5teafling of a lLe{t, 'ti}l not.necelTarp 
to gibe in ffbilJence tl}at tbe 10artl? cannot go., becaufe 'ti~ 
tlJe <1tonCequence of b~eaIting; tl)erefo:e ruclJ ~amat1e~ 
b:JlJidJ \tIere giben bere, are of tmmetliate <tonfequence, 
anti \tIitf)in tlJe ~tatute., fo~ \tI{JtclJ tlJe ~artl' ouglJt to be 
reliebelJ, a~ mel! a~ fo~ tbe araItin g of tge §5>l)ip. 

1lClJen a~ to tge acrion being b~ouglJt againtl tue agent~., 
anll not againft tlJe ([ompanp, 'ti~ well enouglJ, becaufe 
~ti~ impoffible to Cue t!Je ~ompanl'; fo~ it notl) not appeat 
tgat tlJe1? mere com;ernetl in tl)t~ ~~ofe,ution, 0: tlJat it 
1tnl~ lJone ill' tlJetr £I):lJer. ann t110· tlJel' act en a~ agent~ 
o~ atto:nie~, pet tl)el' muff talie <!tare to lJo wlJat i!5 lam:: 
ful; anlJ l)ere eben tlJ.e <!tompanl? it felf couln not julhfie 
tlJi~ Profecutio~'t ne~tlJer lball tbeir atto~nel' o~ agent. r 

after1tlarlJ~ tn Mlchaelmas Term tfJe jlullgment \l)a~ afftrltt~ 
eb ! )But per Curiam, ~l)e ~artne~~ ouglJt to babe been jornen 
1llttIJ tlJe 1&1aintift tn tl)t~ gttton; hlbtt}J not betng bone., 
tlJe Wefenbant mig}Jt babe pleabell it itt abatement, anil 
aberreb t{Jat tlJep were lining at tuc fltime of tfJe action 
b~ouglJt, \1Jl)idJ balJ been a goon 10lea; but tbi~ liliemtre 
W8j$ omitteb, anb tlJetefo~e tbe ~Iatnttft lJab lJi~ gJUbgtnent. 

Hinks 
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!i# iRcpo 
44. b. 

Owen 50. 

Rinks rueifus Harris. 

T~c ~cfcnbant marrieb onc ~ttler., mba bicb, anb af:: 
icr\tJatb~ bc matrieb tlJe otlJer, bp \.tllJom ge bab jjffue; 

be \tla~ p~ot'ecuteb in tlJc Arch-Deacons CoUrt of Litchfeild fo~ 
an Inceftuous Marriage; penbing tlJat @>utt lJts feconb alife 
alfo bieb, fa tlJat acco~bing to * Kenn'~ €afe., aU 10~ore,uttou 
in tlJe <fcdeaatlical €outt ouglJt to ceafe; fo~ after tlJi 
~eatlJ of eitl}et of tfJe 10atttc~ bero~e a ~ibo~ce, tlJep ,an~ 
not p:occeb tlJete to tJeclare tfJe ~atrtage bottJ, aun baftar~ 
iltie tlJe,91tTue. 

16ut notblitblfanbntl tlJat autlJotitt', !3>entencc \l.1a~ gt~ 
ben tn tl)i~ €afe tJeclating tbe ~atrtage to be botb; anb 
upon a ~otion in B. R. fo~ a Prohibition, <It'aufe mas fbC\))Cll 
1l11Jt' it (boulb not go, viz. bccaufe tlJtl11Ua~ an ~ffcnce of 
(!l;cdefiafttcal (Jtogniiance, anll tbat €ourt batJ tl)c p~opef 
9Iuti~biction obet tt. 
Kenn'~ €afc i~, ~f1at no 1&tO,e£btng~ mall be in o~bet toa 

~ibo~,e, \tllJcte both~ Parties ate beab; but lJete iS$ one Jiving _ 
\Ubo mat' befcnb tlJc ~utt. 

Econtra. '(tlJere iS$ no ~ccaffon fo: a i0ibo~ce \.tllJen tfJe 
~eatlJ of one of tlJc ~attie~ lJatlJ tJetermtnell tlJe gear, 
riagc; but tlJe <lronfequence of tlJts 10~oceei)tng i~ to baftat"~ 
tJiie tlJe 9}lIuc. .. 

~lJe 9lncet't mat' ftill be betcrminable in tbat 4rourt~ but 
tl)en tbe g@arttage mutt not be tJeclareil bOlil; fet tbe 10att1 
be punilbcil if tlJe g@arriage Ulas incettuou~~ but quoad tl1e 
~entence of ~tbo~ce a ~~olJibition Ula~ p~at'eb, tulJiclJ \»a~ 
gtanteb nirt. 

Dixon '!uerJU! Terry. 

Hill. 4 Rot. 84~t 

I·~ Trefpafs, Affiult and Battery tlJe Wefenbant pIeabeb a Ge~ 
neral Releafe of aU gctton~, &c. from tge 15eginning of

tlJe mo~lb ufque ad diem datus of tbe failt liie[cafe; anll it 
lJappenctJ tbat tlJe lBatterl? tua~ bone upon tbat betF ~a1' 
ttl bll)iclJ tbe ladeafe \1:lal1 ilateb, fa tlJat it was lJelil tl]at 
tlJi~ gction \\las not btfcl)lttgeb, fo~ tl)e 11ieleafe bib not in~ 
clube tlJat ~a1?: ~lJe J0efenilant lboun. babe traberfeil aU, 

.&<=. afte~ tlJe Wa!, of tbe ~ate of tl)e laeleaff. 
4 De 
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De la Baftide rveifUi Reynell & U x~" 

U~Ot1 a [[{rit de homine repJegiando., tlJe ~lJeriff returnelJ 
elongavit; tlJeteUpon n Capias in Withernam {(fuen fo~tlJ ; 

tlJen tlJe ~ef£nllant~ entrell an appearance \tJi,tiJ tl}e ~bt~ 
la1'rr, anb a Sl@otion'Ula~ m.abc fo~ It Superfedeas to tOe Wic 

thernam, anb tljst tl;)ep moult) pleab non ceperunt; fo~ fuel! 
ate not to be tonclubeb br tlJe 1!ieturn of tlJe ~l)erift mlJiclJ 
1l)(l~ t~ta1:Jetrable. 

~lJi~ \\la~ oppofeb, uuler~ tln~l' \l)oulb gibe 'l5ail to l1eli~ 
tier tlJe10erron incrafe tlJe~ tIue lboull.l be fourtn agatntl t~ent. 

Curia. ~fJett tS,no Dtfferenc.e bettbeen a comtnon 1Reple~ 
bin anll an Homine replegiandd a~ to tlji~ matter; nc,i.tlJe~ 
is tlJete anl' otl)e.rlReturn_ to tlJt~ mrit tl)an Elongavit, 
wfjiti.J i~, tbat tfJe 10atty .mnftot be. fOURb. . 

1f ttJe ~efentJant~ i)Sil claimen anr 10~opettl', tben tlJep 
are to gage deliverance; but tl)at i!S not bone, fo~ tl;)ct'. f~l? 
tl}el' lJabe not tlJe 10erfo,u, tljtrefo~e let tl}cUJ p.leab non ce
perunt, anll pU,t in ')Sail to appear de die in diem. 

Wharton ~erfUJ Lj11e: 

Hill. 3. Rot. 56~ 

,18) 
,t ., 

TR~v~r an4. CbnVetfton fo~ taIling of !2~ ctart~ioab'~ of 3 Lev. 365, 
- Flax, Oats ann Wheat, &c. 
dlpon not gutlt1! pleatJeb, tlJe '91utl' finn. a~ to tfJe ~at~ 

ann [~beat, ~ot gutltr; anb a~ to tge Flax tlJer nnn fpect~ 
aUr, viz. ~bat tIJ~ .101atntiff \l)a~ 9Jmplofntato~ of t1)e 10a~ 
rtlb~~l)utclJ of Thorp in tl)e <!tountl? of Effex, ani) tlJat aU 
great Tithes arifing tiJere l1abe been uruaUp pain to IJttU ; 
tIJat tbe ;wefeutlat:tt\VtlS$ Vicar tlJete, anb lJa~ all tl)e fman 
Tithes in tlJe fain ~arilb ; tlJai in tlJt 1!cat 16$>1 0 tlJerc mere 
6,0. gcte~ of arable lLann fomn tn JJ)e faii)··~~aritb 1llitu 
all fo~t~ of <If)tain .. m,1.Je.r.rof! 20. a,tte~ hlete fotiin \tIitlJ Ft'ax, 
tbat on tile 5th of June'3 Willielmi tlJe )1ann~being-. {o fOUlll., 
anb tlJe ~itlJe~ fet out, tlJe ~efeni)ant catrieb' tl)em amal', 
&~. "" ' 

~lJe . ~ue{f.ion 1tHl~,' UllJetf)et tue ~ttlJe~' of Fla~x \tIere 
great a~ (mall ttttlJe~; 
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Serjeant Rotberam fo~ tlJe ~laintitf, ~~at tlJffe are gr£at 

'(!!:ttl)C£). ~t tlJe ~Olumon )L,aUJ ttjere l~ no fucb ~£rron 
linomn a~ a Vicar, tlJe 10arfon ball aU tl)e t[ttlJe~, anll Vi· 
caridgcs began in tlje md!!n of H. 3· bp a ~on ttttution of 
~ope Urban ti)e <figl)t, anll aftettJarlJ~ tlJe Vicars became 

w. 2.C. s. ~piritual10erron~; ani) befo~e tlJe ~tatute of W. 2. a Qua-
14 Ed. 3· C• 7. re impedit \UOUU, not lie fo~ tlifturbing of a, 10atron to p~erent 
2 Roll. Rep. to a Vicaridge; anll till tt)e ~tatute (If 14 E. 3. a Vicar couti) 
97· . not maintaIn a Juris utrum againtt tlJe 10atrou. 

@tiJen lJe i~ entitleb to ~itlJe~, it mult be bp Endowment 
o~ Prefcriprion; it cannot be bp Endowment in tfJt~ \!tafe, be:; 
caufe tlJe 1UfP lJabe not founb it fo: ')5ealle~, Flax \tla~ not 

IS R. 2. C. 6. Cown in England at the ~tme tulJen tl}e «ttl @)tatutes \1.1ere 
4 H. 4 C• 12• malle fo~ Endowing of Vicaridges. 

~eittler can tlJi~ Vicar prefcribe to babe tlJeCe q[itIJes, becaurt 
tlJe 1&arfon l}ab tlJem one ~ear, anl) tlJe Vicar fo~ 7 !?ear~ pall. 

~O\t1 abmttttng tbat tbe 'Vritl)es of Flax are in tlJemfell1e~ 
minutre decimre, 1?ct UllJeu att~ Co1on ,in great fielll~, anll in 
large ~uantittes, it lore~ tuat ~ualitl', anb fabour~ of t~e 
~ature of gt~at 'C!r:ttl)e~. 

1 Roll. Abr. :ncontra. Flax i~ an ll)erb in it$$ ~ature, anb fa it 1tla~ a I)" 
"43. jubgeb in Noah Webb'~ Citafe. , 

~lJe ~uanttt1? of )L,anll on \lllJiclJ 'tiS fomu, cannot altee 
tlJe ~ature of tl}e ~lJtng eitfJer to mafic it great o~ Cmall 
flCitlJe~; fo~ if a ml}ole fielb tboulll be fOmll witb Saffron, 
tUe ~itlJe~ tl}ereof tuoulll be but minutre decim~, fo~ it aro\t1~ 
in tlJe ~atute of an ~erb, anb 'ti~ .tlJat \l.llJicl) togetlJer 

C
' bJitl) ctuftom anll [lfa«e, ,ani) not bl' tlJe 'u~banb~F of tl)e 

Cra. ar.28. )l.anb., ~alie~ it ftnaU ~l?tlJe~. . 
Dolben Junke. jJf mllJeat ifJ fomu tn a <l3arllen tlje ~arCon 

, (ball babe' q[ttlJe~, ani) not tlJe dttcar; anb tf Flax t~ Comell 
in a fielb, tlJe dttcat tball lJabe tlJe m:ttlJe~, becaufe of tlJe 
;Jaature of tl)e ~lJing, quod fuir negatum per alios; fo~ Peafe 
anll Beans bllJen fawn in a (!3arllen, 1?teln cnlp fmall ~ttlJes, 
~Jlt \UIJen in large' 1fielll~ 'tt~ otlJerwtCe; anb upon tlJi~ 
10ifferena;e, viz. \1.1tJen a Itttle )Lani)~ o~ great part of a: 108:; 
riO) t1$' fomn wttlJ tl.Jtn{t~ of tlJi~ ~atute, tbe ~itbe~ froUt 
tlJence attfi.ng are e!tlJet great o~ fmall; anb 'tt~ ~pon tlJi~ 
llitafou tl}at -l-Iops tn Kent babe alterell tf)e ~ualttp of tl}e 
~IJing, btc8ufe tlJer ate plantell tlJere in ~reat ~uatltitie11. 

afterwatll~ in Trinity Term lubgtuent \1.la~ giben fa: tl)e 
~efenbant br tb~ee 1unge~" abfente C. J. hlbo ma~ of ~pi~ 
nion, tljat tlJe ~o\l1ing of Flax in large ~ieltl~" malie£S tt}e 
~ttIJe~ tlJereof great ~ttlJe~. 

3 BarkrdaJe 



Barkfdale rverfU1 Morgan. 
, In the Common Pleas. . 

I~ ~obet1at1t a tpectat dlerbict tua~ founi) tn h1lJicb tbt 
~afe \tla~ a~ followetfJ, viz. 

9ln ~onftileration of 2 0 ®uinea~ pail) br tlJe ~laintiff 
to tlJe Wefenilant on· ruclJ a lea1?~ &c. lJe iltlJ co13enant, &c. 
upon ~al?111ent of ;00 I. mo:ewithin one Month next following, 
upon ~otice to tran~fer to lJim certain ~lJare~ in tlJe Eaft:o 
India ~om.pan1?~ anb tlJe ~laintift iltb aber tfJat be ilill ten~ 
be-r tl1e 500 l. within a Month~ Bee. 

-m:l}e ~efenilant pleaileil, tlJat tfJc ~lainttft nin not ten: 
ber tl)e Soc I. within a Month~' fo~ tlJat befo:c fnell arenile~ 
28 Days mere pall: from tl;Je wat' of tfJe ~ate of t}Je ggree~ 
mtnt. 

~l)e fltrutlJ tna~, be nill tenlJcr tlJe 500 I. after the 28 Days~ 
but 1t.titlJttl a Calendar Month, ani) it \l.la~ fo founb bl' tl)e 
~urt'; Co tljat tlJe sElueftion UJa~~ ml)at llJall be tnteniltb 
a Month mitbin tlJt~ agreeluent '!. , ( 
~lJofe mbo argueil fo: a Kalendar Month, inrttfeil, tlJat tlJe 13 H'4.ca.,.. 

~tatute of H. 4. gibe~ tfJe 91u!ice~ ~o\.1.1er within one Month 0 

ne~t after a miot committeb, to enquire into tlJe fame, 'anb 
tlJat it lJatlJ been l)elb tlJel' mat' mafie fucb <2nquitJ? after 
tlJe 28 Days; mlJtciJ fbc\tl~ tl)at tlJe 10arltatUent tntennCll a 
Kalendar Month. Sid. 186. 

anll a£s (uclJ a Month \.1.1a~ intentJeb bl' tlJeltt, fo tllifj ero EIiz' 
€outt ma~ jUilicialll' talie ~ottce of (ucb a ~ontIJ; anb 221: • 
tLJercfo~e a ~ui)gmetlt being obtatnel.l in an inferio~ <rourt, i LeoIL 242: 

ttJe <frro~ a1It~neil \Uafj~ tbat it mafj giben at a ~ourt belb d. 
on tl)e 16th ~ap of February, \l1lJiclJ tuafj Sunday, ant) tlJe 
mutaton being, mlJetlJer tlJt~ g@atter OJoulil be trieil bp a 
1urv ~ 0: bl' tlJe altUanacli~ of tl)e !pear'1 it \l1a~ I)elll fufti~ 
cient to erantine tt bJ? altnatlaclt~; anti tlJt €ourt bla~ ill:; 
fo~meil bv tl)em. 

Econtra. viz. ~lJe mo~n~in tlJi~ agreelnent, viz. to pat 
500 I. mttlJin a Q9ontf;J next following, tball be a"ounteb tlJe 
ne~t~ o~ nearea ~tme to tl)e l0ap of tlJe agreement, mlJicl} 
lUU! be 28 Days. ' 
~o it i~ in a 160nil llateb primo .Maii, \l1ttlJ a CltonnitiotJ 2 er~. 646. 

to par e@oner on tlJe 15th iDal? of May next enfuing; tlJefe 
la! mo~ll~ Olall refer to tl)e I 5th ~al' of t~e fame Month, 
anil not to tlJe ~ontlJ it felf~ \.1.1lJidJ \\louIn be' a 1Pear af~ ~nr' 13$· 
t£rtvaril~, ann regularlr a Month t~ a,,~ountet» no mo:e 2 C~~.I~'6. 

B b tlJan 
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tl)an ~8 Days, unlef~ ·ti~ in a Quare Impedit, anb tlJete a few 
i0arS mo~e are aUotrJetJ on purpoCe to fabe a lLapfe. 

)t!C:i~ lillemtfe fo in a )l.,eafe rc~tJ~ing lltent at tlJe t\t)[] 
Dyer J.p. a. moa ufual ::tfeatl~ in tl}e ~eat, 0: within a Month after; antJ 

if ·ti~ bel;)intJ bp tlJe ~pace of eight Weeks, tben~ Q<:c. tlJefe 
eight Weeks tball be redionetJ acc:o~i)ing to 28 Days. 

Curia. 9ln comtuon 10arlance tije ~outlJ is tallen to be 
28 Days in aU <lrafeS but in a .Quare Impedit, anI) tlJerefo~eit 
mull be fO manl' l0al?~ ac,o~tJtng to tge COlumou antJ finotun 

era. Eliz. ,acceptation of tlJe [[to~tJ; antJ to p~obe tlJi~ fome <lrafcs 
219. mere offerel)., viz. 1f 91 tnomtfe to lleliber an ~ntJcntUte be:: 

fo~e tUe <fnb of Trinity Term next enfuing, antJ tlJiS ~~omife 
lJappe.n~ to be matJe on tlJe 5th. of June tlJe ~erm began two 
~ars after~ but tl}e <tffoill::i.Hll? tv,as t\\lO ~al'S 'befote tlJe 
~~otnife mat)(~ ; nom tgO' tlJat ~al' in )l.,am irJ tl]e ftrft ~al' 
of tlJe ~erm~ anb fa tlJe ~eliberl' of tlJe ]ntJenture was 
not to be till trinity Term a ~ear after\1.1arilS~ ')Jet tn common 
Speech tIJe utet ~al? of tlJe 'C!Cerm is wIJen tlJe gJutJges at, 
£lull (0 tlJe l0eliberr of tlJe 9lntJenture ma~ atJjuilgetJ to be 
malle tlJat berr TrinityTerm in \l.JlJiclJ tl.Jet0~omtfe was,matJe. 
, aUll as mO~ilS anll ~I:}~afes of ~peecl:} are to be e~poulltJ~ 

ell anb contlruelJ a)1 tlJel' are gencraUr uni.lertfooil~ fo 'tiS 
liltetntfe in particular 101ace~; anil tlJerefo~e if 1 cobenant 
to conber to anotiJer an Acre of )l.,anil in CornwalI, tlJe cOtUs. 
mOn gcceptation of tue [[10~i.l Acre tlJere amount~ to a~ 
muciJ as an lJunil~ell of otlJer cItounttes; fa a Perch tn Staf
fordfhire iSS as mucl} as tIDcntr Perches tn fame otlJer ~la,e~., 
tlJerefo~e fudJ mo~n)1 tUU,a be gOberneil bp tlJe comtuon anll 
Jinown acceptation of tlJe '10eople. 

lit. Rep. 19. 15l? tlJe ~tatute of 2" Ed. 6. tUe ~u~«etlton on a l&~ol)i, 
Cra. Eliz. bitton ouglJt to be 'p~ObetJ hlitlJin fix Months ne~t after tlJe 
83~. ~:obtbttion grantell., tlJe' 4Computation mua be after ti'e 
Ma~~.5F~: mate of 28 Days to tlJe ~outlJ; aull fO it \\las IJelt. in tlJiS 
rell law 92• <!rafe. 

Smith tVCrfuS Ken1p. 

2 St1k• 637. Tllierpats \tntS b~ougl)t againft tlJe Jl2)efenbaut~ \nbo 
mas tl)e s1[)\l.lner ·of the ~oil., quare vi & armis c1aufum 

ipfius (tlJe 101ainttff) fregit & intravit &: liberam pifcariam pif
catus fuit, &: pifces retibl1s cepit, &c. 

fiJ:bere tuas a <lterllicr fo~ tlJe ~laintiff anll a ~otion \l.la~ 
Inaile tn grreff of 1ungtuentJ anll tl:}efe <frcrption~ talteu. 

4 . . (I.) ~lJat 
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(I.) '<tllat an action of ~refpaC~t, quare vi Be armis, &c~ 
\VouU. not lie agatntl tbe SJl)\uner of tlJe ~otl. 

(2.) 1t notlJ not lie fo~ taking ~iOJe~ in Libera Pifcaria. 

t ' Ie' 

Firfr, ~t toa~ compareb to a free marten itl tbe ~otl of 
anotiJet~ quare vi & armis in Jibera warrena fua ]atibu]a ejufdem 21toll. A01\ 
warren::e profiravit Will not lie: ~lJe p~oper )Remetl}! t£s a ~50' 
(pedal action on tue ~aCe fO~ tlJe Wrona bone, ann fo it 
ouglJt to 1)abe been bere. 

2. fIo fifb in Iibera pifcaria i£S tlJe tamt ~fJin~ a~ to l 

Rib in 
Communi Pifcaria; anti a <ltommoner cannot b:tug an gttion 
of ~refpaC~ (0: aur ~tefpae~ boue upon tlJe ~ommon. 

Curia. ~n 46 E·3· tlJe liRe gaion \tla~ b~ougl)t fo~ fi~' 
iug in libera Pifcaria; aub it botlJ not appear br tl)e l500fl 
but t!Je gction \l.1a£S matntainable; but if ·tt~ a fault, -tts 46 Ed. ~ 1 I. 
curei) bp tbe dterbitt; sub it lball no\\) be intenl)eb tl)at ' 
tbf1? mere tge 101atntift'~ omn ftlb. 

Bowden rucrfm Sha'v. 

T Wyford mas inbebttb to tlJe 101ainttff Bowden tn ,0 I. rO~ 
ml)idJ lJe was atre1teb~ anll brtn« in ~u1tobp of A{b. 

by~ a ~erjeant of tlJe g@ace in London, t\1a~ f.)tCclJargeb at 
tlJe ~naance of tl)e leefenbant Shaw, br gibing a l50nb to 
tl)e faill Afhby fo~ tlJt mee of tlJe ~latutiff ~ ~lJat Twiford 
(boulb eitl)er renber lJtmCelf~ o~ put in 15ail at tl)e llieturn 
of tlJe mtrit, 0: par tl)e 101aintiff 70 1. tulJidJ not betn!l 
bone~ tlJe ~lainttff now b~ouglJt an action of ~ebt agatnft 
Shaw upon tlJt}.1 ')5onb. 

tlrlJe ~efenbant pleabeb, ~lJat tile ~tfteer took tbe 150nb 
colore ofiicii, abfq; hoc, &c. 'Q1:f)at Tywford t»a~ at larle at tlJat 
'([tme; anll upon a ~emurrer it \l.las faill, tbts mas au tm~ 
material ~tabetft. ~ 

15ut anmitting it to be fa, tlJe ~Iaitltiff llJaU take uo atJ~ 
bantage. of tt upon a genetal J0emurrer; be OUltl)t to iJabe 
lJemurrell CptciaUp, aub fbemcb it fo~ (itaufe. 

tben a£S to tlJe g@atter it \\las lJeli)~ 'QL:lJat t!Je ~fficet lJtb 
bing taken {uciJ a 'l5onb to cnlargc a ~£rrOtl h1it!Jout· tlJe 
~Jibftp of t!Je ~lainttff, mbo lJab ~o\lle~ ettber to confine 
OJ let lJim go~ ·ti~ botn; anll tbo it be takm to IJt1S mCe., 'tt~ eta llli~~ 

- B b " UlitlJfn 1,0.. 
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1llitl.Jiu tue <fQutt'F of tlJe @>tatute; but it' tUIgtlt be otbcr:; 
\\life if tlJe 150nlllJab been mane to tlJe J)Iaintiff iJilufelf. 

Knight ~er:ft!s Keech. 

Pllfch. 3 Willielmi, Rot. 374· 

3 Lev. 319. T~<a <tare \tJa~, viz. "m:lJere \tltte mutual ~~omire~ ann 
agreement~ between tge ~lainttff ann ~efenilant, 

1tllJidJ were fpeciaUp fet fo~tlJ in tlJt j])eelaratton~ in miJiclJ 
tlJe l&laintiff aUebgell generaUt' tlJat tge ;m>efennant non per
formavit agreamentum fuum prrediClum, mitl)out {be11.llng a par~ 
titular 15~eadJ. 

'otlJere wa!S a [lerbict anb jJubgment fo~ fiJe 10laintiff in 
tl)e Common Pleas, anb noro a mrit of Ql;rro~ b~ougbt, ann 
tt \na~ alIigneb ,fo~ <!I;rro~ tlJat tlJe 15~eaclJ hla~ too ~etleral., 
'ttllJiclJ being g@atter of ~ubtlanee tlJe miggtof tlJe gerton 
coulb not b,e trteil; anb tlJerefo~e 'ti~ not hlitlJln ant' of tl)c 
~tatute~ of JeofaiJs; anb to p~obe tiJt~ maul' ([aCeS were 
dten., mute., refembleb tlJi~., viz: ~bat non performavit agrea
mentum coulb not be gOOb hlitlJout lbewing 'Wllerein. 

ero. Eliz. g~ tn ~onfiberation tlJat be mouln relinQutfi) lRent bUl\ 
192• a 1&:omtfe was mane to vat' ~O I. gnb an aUegation ill 

faCto t}Jat be bib relinQuilb tile tRent, but becaufe be bib 
uot OJehl how, t~t ~utJgment wa~ arreftell. 

Hob, S7. ~o \UlJere a ~o~fe. \1)a~ bouglJt fo~ (1 10iece of <J5oltJ in 
ll)anb, anb II J. mo~e to be pain at tlJe DeatfJ o~ ~an~tage 
of tl)e l0laintift; ro~ \tllJicl;J I)e \tla~ to be bounn hlitlJ fuffi~ 
dent ~urctie~; antJ tlJereupon tlJe ~efenbant p~omtfelJ 
to neliber tlJe ~o:fe ; tlJe 10laintift offereb to be bounn., but 
bec8ufe be tJin not aberr tlJat lJe tentJereb a ')5ontJ teal:lp feal:; 
eb., &c. tlJat fo it ndgl.Jt appear tlJat botlJ be anb bi)1 ~ur~;;: 
tie~ were bountJ in a competent ~um) tue ~utJgntent 
h1a~ liliewife arreaen. 

S1@anr tno~e 9lntlan,e~ mat' be giben wlJere t~e 11)latntiff 
mua fbem tlJe p~ecife ¢onfioeration agrccb on to be pe~ 
fo~metJ! a~., 1f a 10~omife OJoulO be" malle., tlJat ill cafe tile 

) Cro. ~03. 10laintiff hloultl acquit a Sl@an of 100 1. ilue~ tlJe ~efenbant 
p~olnifeb to pap tlJe ~oltev: ~oto tbo' be alIc'Og,b in facto 
tlJat be bill acquit l)tm, 'tifJ not futhctcnt trlitlJout tbewing 
how. 
~o a l~~omife to pal' ~onCl! b£fo~c tbe ~laintiff began 

lJi~ next Journey to London, an~ be aUcilgeb~ 'flrlJat be b£gan 
l)i~ 9lourtl~1' on fuel) a ~ar 5 butbrcaufc lJe nib not abet tuat '0 b$ tbe next Journey aftc~ .tIle ~~otlltfe) nil capiat per billam. 

, . Econtra 

• 
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Econtra. '@:lJere i~ 110 1fo~m in tile laegitfer p~efcribell to an 
,gcrion on tbe Q[afc; fa: if ttJere i~ fufftdent geattrr llif" 
dofell in tte lIDeclaratiotl, to tt1l)iCfJ tue ~ctenll·ant ougljt 
to anf\llcr., 'ti~ men enougb. 

'@:qi~ if) a ~egattbz., viz. Non performavit; anll fo 110t IHie 
t~ofc <ltafc~ of atiirtUltibe 19~omife~ o~ ~obenantz tlliJere, 
tne 16~caclJ tUUa be aberreLl: 15efinc)), in tlJtz clrafe tlJr. 
~latntitf couln notuabea dlerllict., If tue :aon~pctto~mance 
of tiJ2 agte£lufnt URll not been fuUt' p~oben. 

<lDoon~ wrre oeliberelJ to a ~crfon., ann tl}e ~cfenllant Sid. Ii~t 
p~omifrll tlJat be \Douln Warrant aU tlJe ~onel' tlJat ma~ 
o\lJin~ fo~ tbCM; tlJe l5~eacU \Ua~ fo~ Non-payment of tlJe 
~oner; aull altbougi} it tuaz objecten it tl)oullJ be fo~ not 
warranting, 'Pet it \Ua~ beln melt enougl}. 

Jl.,iftewtfe if a 19~omire iz of 1000 I. to rave ~lOother harmlers 
from an <ffcape, tlle 15JcaciJ atTigneb \tla~,foJ not raving h~rm
Jds, \tl!Jf'clJ i)l t!Je Gift of tlJe gction, U1itijout faring tl)at lJt 
l;Ja 11 not pa in tlJe 1000 J. 

at anotl)er ~a1? tue 1ubgment \tIs~ affirmcZ, upon tbefe 
autlJo~itit~ follomir g, viz. ' . - . 

1n 3 H. 6. 8. }Jl)ebt \l.la~ b~ouglJt upon a )Leafc .. itt mlJtclJ Dyer 297; b1 
tlJe ~efeni)aut \lJa~ boUnb to perfo~m feberal <ftobenant~, 
0: otlJerwife, to fo~frit fo muclJ, &e. ttc ')5~eaciJ affigncb 
h1~~, ~lJat iJe !Jan b:olie all tl;Jc ~obeitant~, anll llin not 
IDem anr particular 16teaclJ., UJl.1tciJ t~ a l)arncr' QtaCe ti}atl 
tbi~., anll ret it \t1a~ lJelll goolJ. 

9lf 10:omi{e~ arc e:recuF~1l! on botf) fille~.,. P~rformancf:: ncell 
not be, abCtrell, bccaufe tt~ tlJe Counter-promlfe ann not tlJe 
11'erfo:tnance tlJat raire~ the ([onfillcrstion; ann tlJerefo~e Hob 8S 
mlJere tlJe ~Iaintiff p~omifcll to llcliber a <tow to tlJe lec~ 106: • 
feniJant, ani) lle p~omifen to pal! lJim 50 s. tlJe t01afntiff era. Eliz.~ 
neell not abet tlJe lIDehbert' of tl}e Qrow, bccaufe tuitiJout H3· 
£udJ Q!bCtment a t0~oluife saaintl a 10~omifc malle at one 
ani) tije fame atime i~ a futftctent ODrounb fo~ an action. 

ani) fo~ a latter gutho~itl' tlJt~ ([afe \\1a~ re~entb:cll, vii. 2Saund'35 r: 
flU ere "ma~ an agreement bettuacu tut ~Iainttff ann IDefen~ 
tJant, ~lJat the 10lainti!f mouln pull botu» oti) maU~., nub 
butlb a g(9aIt~boUfe., anll tiJat tlJc ~efenilattt wouln pal! tHUt 
8 J. pro labore ruo; t!rtJe If)laintiff abertell., tbat afttt tbe g,: 
greement., paratus fuit & obtulit performare, &c. be bail a (l1er~ 
bitt., ann tbiZ \1.H~ belil goon fttougb after a dlertlict, h1fttJ~ 
out abering ~etfo~mance of tbe [[loIIi. -

ani) tbet£fo~e upon tbcfc autllo~itic~, aun fo~ tiJat tbr: 
1J)~omife~ in tbi~ crafe hn:tc ntutual., tile 15~cacb \1111$ beU) 
to be tneU affignc'O, ani) tiJzreupoil 1ungtucnt waFS ~ibtn 
fo~ dye 101aintttf. 
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The King ~t\d Queen q;CrfuS BHhop of London 
. and Dr. Lancafler. 

MUdlt. HEnricus Epifcopus Lon
fix tt don & WilHelm us Lan
Quare caner facrre Theologire Pro
impc:dit. feffor fummoniti fuer. ad fe-

fpondend. Dno. Regi & Dnx. 
Reginre nunc de placito quod 
permittant ipfos Dominum Re
Kem & Dnam. Reginam prx
(cntare idoneam perfonam ad 
vicariam Eccletire SancH Mar
tini in Campis qu:e vacat & 
ad fuam fpettat donationem 
&c. Et unde Johannes Som
mers Miles Attorn. dittorum 
Dni. Reg. & Dner. Regina: 
nunc Generalis qui pro cird. 
Dno. Rege & Dna. Regina fe
quitur pro eifdem Dno. Regc 
& Domina Regina dicit quod 
qUldamHumfridus nuper Epifc. 
London fuit feifit. de advoca-

Tht Ilftt tione vicarire Ecc1efi~ paroeh. 
Bifhop of Sanfri Martini in Campis prxd. 
London d IT r. d fihed, ut e uno grouo per Ie ut e 
Ut tie feodo & jure in jure Epifcop. 
un? ~rof Cui prcrd i ct. Et fic inde feifit. 
f? ~ure' exil'ten. ipfe preditt. nuper E· 
Eplfco-.r. d d . 
patus. phCOpUS eo quo ea em vlca-

ria fuit in Dioce( fua London 
eandem vicariam vacantem 
(:ontulir Thomre Lamplugh 
Sacr~ Theologi~ profe{fori 

And col- Clerico fuo qui virtute Col
lttted. lationis iIlillS in corporal. pof. 

(eilion. ejurdem vicari~ pofit. 
fuit tempore pads tempore 
Domini Caroli Secundi nuper 

5 

Regis Ang1. &c. eodemque 
Thoma vicar. vieari<£ pra:d. 
ut prefertur exHlen. idem Tho. 
mas LampJugh ponea in Epif
copum Epfcopatus Exon. rite 
& canonice create & 'confecrat The P4r~ 
fuit & vicaria prxd, vacavitfon '!'adt 
per promotionem diai Tho-" Bifhop. 
mx Lamplugh ad prxd. Epif-
copat. Exon. per quod ad eun-
dem nuper RegemCarolum fe
cundum ratione pr~rogativa! 
fureRegix CoronCf fure Angli;r 
anne.x. idoneam perfonam ad 
vieariam prCfd. fie vacantem 
peninuit prxfentare per quod 
prxd. "noper Rex Carolus Se- Tht Xi/zg 
cundus ratione prxrogativz g~anlS h) 
fu~ Regi~ pra:d. ad vicariam hIS P~t
prced. tunc fie vacantem prx- ;Dg411Vt 

fenravit Willidmum Lloyd th:;'fJ-. 
Sacra: Theologia: protefTorem . 
Clericum fuum qui ad eandem 
prrefentationem ipfius nuper 
Regis fuit admifibs in!1:itut. & R7'-O 
• d A' d fl'TJ "'~ 
In U .... L. In ea em tempore pa. injiit*-
cis tempore didi nuper Reais ~ed and 
eodemqneWiJlielmoLloyd ~i_lnd*ae~ 
cario vicaria: prxd. ur prxfer-
tut exiften.idem WiJliel.LJoyd 
ponea inEpifcopum Epifcopat. 
Afaphen. rite & canonice crear. 
& confecrat. fuit & vicaria Whic. 
prcrd. vacavit per promotio- Pa,.jo" 
nem pr<£d. WilHelmi Lloyd prefomel.. 
ad pred. Epifeopar. Afaphen. 1M/After ... 

d d d wArds 
per quo a eun em nu- mllde" 

per Bijh~p, 
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per Regem Carolum Secun
dum ratione prxrogativ~ fu~ 
Regi~ Corona! fua': Anglix an
nex. idoneam perfonam ad vi
cariam prxd. fie vacantem per
tinuit pr~femare . per quod 
prxd. nuper Rex Carolus Se
cundus ratione pr~rogativ~ 
fux Regix pr~d. ad vicariam 
prxd. fie tunc vacantem pr~-

~nd the fentavit Thomam Tennifon Sa
ff~:~pre- crre Theologix profe1Torem de
another. ricum [uum qui ad eandem 

prxfentationem ipfius nuper 
Regis fuit admiffus infiitut. & 
induct. in eadem tempore pa
cis tempore diti:i nuperRegis eo-

who was demq; Thoma Tennifon vica
inJlitu- rio vicari;£ pr;£d. ut. prefertur 
!e~ a~ exinen. idem Thomas Tennifon 
.n 14 e. pofiea in Epifcopum Epifeop. 

Lincoln. rite & eanonice create 
& confecrat. fuit & vicaria 
prxd.vacavit per promotionem 
diti:i Thom::eTennifon ad pra;:d~ 

. Epifcop. Lincoln. & adhue va-
mp 'htflch cans exifrit per quod ad ipfos 

eron D' R&D' 'Was after- ommum egem ommam 
'Wards Reginam nunc ratione prxro
m~de.. gariv~ fux Regix predictx ido
Bifh~p· . neam perfonam' ad vicariam 

prxd. fic va'cantem ad prxfens 
pertinet prxfentare & pr::editi:. 

A~el the Henricus Epifcopus London 
Kh,tnd~ wd"s & Willielmus Lanca!l:er ipfos 

In re • 
in hiJ Pre- Dom. Regem & Domtnam Re-
Jentation. ginam nunc injufte impediunt 

ad damnum ipforum Dni. Re
gis & Dnx. Regin::e nunc quin
gentarum librarum & l10cidem 
Attorn. diaorum Dni. Regis & 
Dnlf. Reginx nunc Generalis 

qui &c. pro eirdem Dna. Rege 
& Domina Regina parat. eft 
verificare &c. 

Et prxd. Henricus Ep,fco- PJan~ 
pus London & WiIlielmusLan- tum, 

cafrer per Adam. Baynes At-
torn. fuum ven. & defend. vim 
& injur. &c. & petunt auditum The De
brevis pred .. & eis legitur in ;e:a;~~e'{ 
ha:c verba fcdicet Guilielmus of the 
& Maria Dei Graria Angl. Wm. 
Scotix Francix & Hibernire 
Rex & Regina fidei defenfqr. 
&c. viC. Middlefex falut. rrx-
cipe Henrico Epifc. London & 
WilHelmo Lanca1l:er Sacrx 
TbeoJogix Profeffori quod 
juPce & fine dilatione permit~ 
tant nos pr~fentare idoneam 
perfonam ad vicariam Ecc1efi.e 
Sancti Martini in Ca~pis qUa! 
vacat & ad nofrram fpeCtat do
nationem & unde prxd. Epif-
copus & Willielmus nos in-
jufre impediunt ut dicitwr & 
!lift fecerint fum' per bonos 
fum. prxd. Epifcopum & Wil-
1ielmum quod Gnt coram nobis 
a die Santi:i Michaelis in tres 
feptimanas ubicunq; tunc fue-
rimus in Angl oUenr. quare 
non fecerint & habeas ibi fum' 
& hoc breve Tefre nobis ipfis a-
pud Wefrm. 26 die Septembris 
AnnoRegni nofrri quartoCa:far 
quo leao &audito iidem Epif-
copus & WiIlielmus petunt Andplwl 
judicium de brevi & narratione jJ V4ri-

prxd. quia dicunt quod. inter :;~;}~ht 
.breve & narration. pred. mate- Writ and 
riaBs habemr variatio in hoc Count. 

videlicet 
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videlicet quod ubi per breve 
pr~d. pr~diC1:i Dominus Rex 
& Domina Regina intitulant fe 
ad donationem pr~d. vicarix 
Ecc1et1z Sandi Martini in Cam
pis pleno jure tamen per nar
ration. prxd. 'iidem Dominus 
Rex & Domina Regina intitu
lant Ce ad donationemejuCdem 
vicarice ratione prxrogativ:e 
fux Regia: Corona:: fuce Anglia: 
unde pro variatione pra:d. inter 
breve & nar~ation. pr~d. iidem 
Epifcopus& WiIlielmus petunt 
judicium de brevi & narration. 
pr~d. & quod breve ill' ca1Te:
tur, &c. 

Moratio Et pr~d. Attorn. ditlorum 
in h~ge. Dni. Regis & Domina:: Regina: 
ad placl- nunc General. qui pro eiCdem 
tum. Domino .Rege & Domina Regi-

na nunc fequitur pro ~ifdem 
Domino Rege & Domina Regi
na dicit quod prred. placitum 
pra:d. Henrid Epifcopi London 
& W il1ieImi Lancafier in caffa
tione brevis. prxd. fuperius· 
placitat. materiaq; in eodem 
content. minus fufficien. in lege 
exifrunt ad breve pra:d. calfand. 
quodq; ipfe idem Attorn. gene
ral. &c. pro eiCdem Domino 
Rege & Domina Regina ad 
placitum illud modo & forma 
prxd. placitat. neceiTe nOll ha
bet nee per legem rerr~ tene
tur reCpondere & hoc idem At
torn. General. &c. pro eifdem 
DomilJO Rege & Dna. Regina 
parar. efr verificare unde pro 
defedu fufficien. refponf. ipfo
rum Epifcopi 8< Willielmi in 

4 

hac parte idem Attorn. Gene
ralis &c. pro eifdem Domino 
Rege & Domina Regina pet: 
judicium & quod breve pra:d. 
bonum adjudicetur & breve E .. 
pifcopo &c. 

Et prxd. Henricus Epifco .. Junaic 
pus London. & Willielmus Lan- i!l Mora
cafier dicunt quod pr:ed. pIa. tIOD. 

drum ipCorum Henrici Epifco-
pi London & WilHelmi Lan· 
cafier in calfation. brevis pr~d. 
fuperius placitat. materiaq; in 
eod€m content. bonum & Cuf-
ficien. in lege exiflunt ad breve 
preed. catTand.unde ex quo preed. 
Attorn. dieT. Domini Regis & 
Dominre Regina! nunc General. 
ad placitum iIlud non refpond. 
nee ill. aIiqualiter dedic. iidem 
Henricus EpiCcopus London. & 
Willielmus Lancafier ( ut pri-
us) perunt judicium de bre .. 
vi & narration. pr~diCl'. & 
quod breve iIIud caffetur &c. 
fed quia Curia ditlorum Do-
mini Regis & Domina: Regi-
nx Dune hie de judicio fuo 
de & Cuper prcemiffis reddend. 
nondum ad viCatur dies inde 
dar. eft tam pra:fat. Accorn. 
General. &c. quam pra:fat. 
Henrico Epifcopo London & 
Willielmo I,ancafier coram 
Domino Rege & Domina Re-
gina uCq; a die PaCcha: in quin-
que fepcimanas ubicunq; &c. 
de judicio Cuo de & fuper 
pr:lmiffis ill. audiend. eo 
quod Curia ditlorum Do-
mini Regis & Domina: Re-
gina: nunc hie inde nondum 

&c. 
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&c. ad quem diem coram 00-
111100 Rege & Domina Regir-a 
21 pud 'N ellhl. ven. tam Ed war
dus Ward Ar. modo Attorn. 
Domini Regis & Dn.r. Regin~ 
nunc general. qui pro eifdem 
Domino Rege & Domina Re;. 
gina in ha~ partefequitur in 
propria perfona fUa quam pte
diCt. Henricus Epifcopus Lon
don & WiJlidmus Lancafier 
per Attorn. fuum przd. fuper 
quo vilis & per Cl1tjam ditto 
Domini Regis & Domin~ .Regi .. 
n~ nunc hie plenius intelleCtis 
omnibus Be liogulis JSr~miffis 
maturaq; deliberatione inde 
hahita pro eo quod videtur 
Curix ditt.· Domini Regis Be 
Dominx Regina: nunc hie qd. 
pr~d .. placit. pr~d. Henr. Epifc. 
Land. & WilHelmi Lancafrer 
in caffation. brevis prxd. fupe- . 
rius placitat. materiaq; in eo
dem content. minus fuffiden. 
in lege exHlunt ad breve 
predi¢t. catfand. confideratum 
eft quod predict. Henricus 
Epircopus London & Williel
mus Lancafrer ad b.reve pre
dia. rerpond. &c. fuper quo 
prrediCl. Henricus Epifcopus 
London. & Willielmus Lan
cafrer per pr:rditt. Adam 
Baynes Attorn. fuum ven. & 
defend. vim & injure quando 
&c. &dicunt quod pr~diCl. 
Dominus Rex & Domina Re
gina actionem "fuam pr~d. in .. 
de verfus-eos habere feu manu
tenere non debent qui"a idem 
Epifeopus dicit quod ~arratjo 
pr~d. materiaq; in eadem con· 
~t1t. minus (ufficicn. id lege 

exiftunt ad ipfos Domi.num 
Regem & Dominarri Reginam 
ad actionem fua~ prxd.inde 
verras ipfum Epifcopurn ha. 
bend. maoutenend. quodq; ip
fe ad narrationem pr~d. ne. 
ceife non habet nee per legem 
terr:r tenetur aliquo modo re.;. 
fpondere & hoc parat. eft veri
ficare unde pro defectu fuffici..;. 
en mtrrationisin hacparteidem 
Henricus Epifcopus London 
pefit judicium & quod·' pr~d. 
Dominus Rex &: Domina Re
gina ao aaione fua pr~d. ver-' 
fus ipfurh Epifcopum habendo 
pr~cJudantur, &:c. 

Et prxd. Wiiliermus L\lnca- L'auter 
frer dicit quod ipfe en viCari .. Se!en
us vicaria! SahCti Martini in p'ie~~s 
Campis ex co)Jatione prxd. Ouficr~ 
HenrjciEpifcopi Loridon. 
quodq; diet. Dominus Rex & 
Domina Regina action. fuam 
pra!d. in de verfus eum habere 
non debent quia dicit quod be .. 
ne & verum efr quod prred. 
Humfrid~s nuper. Epifc~p~s ConfoJi. . 
London tn nart~uone prxd. the Stifn, 
nominat. fuit. feifit.de advoca. of.the tlttc 

tione vicari~ Ecc1eilx Paro- Bifbop. 
chiaJis SanCti Martini in tam~ 
pis pr~d. ut de uno groWo per 
fe ut de feodo & jure in jure 
Ep1rcopat. fui prred. & fie in-
de feifir. exiften. ipfe pr.£d.nu.;. 
per Epifcopus eo qd. ea~em vi-
caria fuit in Diocefi fuaLondori 
eandem vicariam vacan. con-
tuJir Thome tamplugh Sa .. 
crre TbeogJoi:r profeffor. CJe.. And the 
rico fuo qui virtute coJJ:ui- Collad ... 
onis iIlius in corporal. pof- on. 

e c' fdfion. 
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feilion. ejufdem vicarix pofit. 
fuit tempore pads tempore 
Domini CaroH Secundi nuper 
Regis Anglix &c. eodemque 
Thoma vicar.. Vicarix pra::d. 

. ut prxfertur exinen. idem Tho
mas Lamplugh pofl:ea in Epif. 
copum Epifcopat. Exon. rite 

And the & cannonice creat. & conre
';h41tn~(a~ crat. fuit .& vicaria -pra::d. va
eoOat:,J It cavit per promotionem diai 
Bifhop. Thoma! Lamplugh ad prxd. 

Epircopatum Exon. quodq; 
prred. nuper Rex Carolus Se
cundus ad vicariam preEd. tunc 

And tbe fie vacan. pra:rentavit Willi
King's elmum Lloyd Sacrx Theola
p,reJenta- gieE profeiToremCIericum fuum 
ttOn of the • d . dr.· 
others qUI a ean em pntlentatlO-
.ith their nem . ipfius nuper Regis fuit 
'InjlitHtion admiffus innitut. & indufrus 
j':Jli:"- in eandem tempore pads tem-

n. poredidi nuper Regis eodemq; 
WilIielrno Lloyd vicar. vica
rix prredilt. ut pra:fertur ex
inen. idem \lvillieImus Lloyd 
pofiea in Epifcopum Epifco
pat. Afaphen. rite & canonice 
creat. & confecrat. fuit & vi
caria pra:difr. vacavit per pro
motionem preEd. Willielmi 
Lloyd ad pra:d. Epifcopat. 
Afaphen. quodq; prxd! nuper 
Rex Carolus Secundlls ad 
vicariam pra:d. fie tunc vacan. 
pr:dentavit Thornam Tenni
fon Sacr~ Theologire profeffo .. 
rum Clericum fuum qui ad 
eandem pr.rfentationem ipfi
us nuper Regis fuit admiffus 
infiirut. & inductlls in eandem 
tempore pads tempore diCli 
nuper Regis CaroH Secundi 
modo & forma prout pernarra-

5 

rion. prxd. fupcrius {upponi[ur 
fed idem WilJielmus ultcrius. 
dicir quod per quendam aetum 
in Parliamento Domini Henri- And 
ci nuper Regis Anglix odavi PhleasdJ 

d lIT 11. d d' J t.e rtr-apu n cnm. prx • 15 \ se a- tute of 
nuarii Anno Rcgni fui 25· 2'5 H. 8. 
[erit. edit. inter alia inad'itat. 
Euit authoritare ejufdem Parli-
amenri quod neque dittus nu .. 
per Rex ha!redes neque Sue .. 
ceffores fui Reges hujus Regni 
nee aliquis fubdi[US ' ~ere re::: 
cite tlJe ~tatute 'Of ~5' H. 
8. cap. 2 I. from tiJe 3d to 
tbe 7th ~aragraplJ) prout 
per eundem attum inter alia 
plenius apparet & idem W iBiel-
mus ulterius dicit quod pon 
confeBionem Adus prCI'd. & 
diu ante impetration. brevis 
Originalis pra3d. prxdiCt Henr. 
modo Def. rite & canonice create 
& conrecrat fuit in Epifco-
pum. Epifcopar. London. feili. 
cet apud Wenm. prxditt. 
quodq; ponea & ante impetra-
cion. ejufdem brevis fcilicet ~o 
die Decembris Anno Dni. 169 I. 
prord. Thomas Tennifon rice The Bi
& debito modo deaus fuie /hop rite 
in Epircopum Epilcopar. Lin- ~l ~bite 
co!n videlicet apud Wefim. e us. 
prCI'difr. quodq; Johannes pro-
videntia divinaCantuar. Archi
epifcopus totius Anglix pri- . 
mas & merropolican. poll: edi-
tion. aCl:us pr~diCl:. & ante 
jmpctration. brevis pr~dia. 
fcilicet :2 2 die Decembris An-
no Domini ultimo {upradido 
pan debitam examinatio .. 
nem per Archiepifcopum 
hie de callUS & qua lira-

[ibu8 
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A I?ifpen- tibus prxd. Epifcopi EleEt' 
f.fhtloAn bY

h 
per quafdam lireras fnas dif-

t! r, - C'.' C'.' r d 
bifhop. penlatlOn. Icnpr. lecun nm 

furmam prxd. fratmi fupta 
recic:lt. edit. fub nomine ipfius 
Arc h jepi fcopi con fdt' a c figil-
10 jpfius Arcbiepifcopi figillat. 
ac in Curi<E Cancellaria dic
torum Regis & Reg.lnx nunc 
apud Weftm' prxd' debito 
modo irrotlllat' ac idem Tho. 
fiX Tennifon Sacrx Theologix 
dottori & Epifcopo Linco]n. 

TheDif- elett' direer' recitan' per car; 
penfadon dem literas difpenfation' quod 
Jet f()rth. ex parte dia' Epifcopi Lin-

coln' ele~t' diet' Archiepifcopo 
fignificat' fuit quodE pifcopat. 
Lincoln prxd' fruCtus reddi
tus & proventus adeo tenues 
& exiles & diminue fuet' uf 
dignltati fu~ EpifcopaI' ifris 
prxfertirtl temporibus nllllo 
modo fufficerunt unde didus 
Epifcopus Lincoln_ e]ea' ditto 
Archiepifcopo humiliter fup
plicari feciffet q~atenus ei 
de opportuno aliquo fubleva
mine in pra:miffis provideri 
dier' Archiepife tie gratia 
fua fpeciaJi dignaretur pe
titioni prxd' obfecundare vo
lens cum prxd. Thoma Ten
nifon Epifcopo Lincoln' eJett' 
( juxta vo)untarem Sereniffimi 
Dni' nofl:ri Regis Gulielmi 
dicto Arehiepifcopo in hac 
parte fignificat') ut, una cum 
'Epifcopat. Lincoln' vicariam 
perpetuam Ecc1e6~ paroch' 
fancti Martini in Campis 
& Rectoriam Ecc1efix pa
rochialis SanCli )acobi'Weftm' 
in Com. Middlefex & Dio-

cef. London quas wne diclu:i 
Epi fcopus Li neal n' elea. rof
fldebat ufq; primum diem 
mentis Julii tunc pr6x' a date 
prxd. iirerarllm difpenfation. 
retinere gaudere habere & in 
commendam tenere in tam 
amplis modo & forma qui bus Toholtlin 
antetunc ufq; tempus. eon-' comall
feelion' literarum difpenfati- d.lm. 

on' prxd' dittos Epifcopus 
Lincoln. e1eCtus retinebat & 
poffidebat eorumq; ftuaos 
proventus aliaq; proficua in-
de provenientia in ejos pro .. 
prios ufus & utilitates eon-
vertete applicaTe & de eifdem 
difponere dittus Epifeopus 
Lincoln. elett. libere & Jidte 
valeret & poffet etiamfi in 
dittis vicaria & Reetoria pr~d. 
non refideret nee ullam 1110" 
ram ibidem traxit legitimam 
~ia'O Thornx Tennifon Sa-
crx Theologix doctori Epifc~ 
po Lincoln, elect. facu)tatem 
& Authoritat. dedit & c01lcef.;. 
fit (quantum in di6-o Archie
pifcopd fuit & jura Regni pa
tiebantur) & tenore difr~rurn 
literarutn difpenfation. grati-
ofe difpenfavit canonicis in-
fiitutis qllibufcunq; in contra-
rium non obftan' provifo fem- Provifo. 
per quod vicaria perpetua Ee-
c1efi~ parochialis fanCti Mar-
tini in Camp. & Rectoria Ec-
cJefi~ paroch. SanCl:i Jacobi 
Weftm. pred debit.non frauda-
remur obfequiis & animarum 
cur~ in ei{d~m uullatenus neg
ligerentur fed eorundem con-
grue fupportentur onera debi-
ta & confueta provifo etiam 

C C 2 femper 
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fern per quod ditt. Jicerce ~ir
penfation.·eidem EpHeopo Lin
coln. elea. non proficerent nifi 
per literas patemes regiarum 
majefiatum forent confirrnat. 
prout per eafdem Hceras dif· 
penfation. plene liquet Et idem 
Willielmus uIterius dicit quod 

1he/(iniJ Dominus Rex & Domina Re
~onfirma- gina' 'nunc ponea fcilicet 73 
tton of the die Decembris Anno Regni fui 
Com- • d W 11. d ll1endam tertlo apu eum. prx • 
by Letters per literas fuas Patentes fub 
Patent!. Magno figil10 ruo Anglix ft-· 

gillat. geren. date eifdem die 
& Anno & in Curia ipforum 
Dom. Regis & Doin. Regina! 
cancellarix apudWefim. prxd. 
fecundum formamfratuti debi
(omodo de recordo irrotulat. 
prced .. literas difpenfationis & 
lingula in eis' content. juxta 
prxd.aCtumParliamenti con fir
maver. & pro feipfis bceredibus 
& fucceiforibus fuis ratificaver. 
approbaver. & confirmaver. 
ita quod difuls reverend us in 
Chrifio pater Thomas Epifco
pus Lincoln elect. in did:is 
literis difpenfationis nominate 
omnibus & fingulis in eifdem 
fpecificat. uti frui & potiri 
valeret & poffet libere & qui
ete impune & licite fecundum 
vim' formam & effeCtum ea
rundem abfq; impedimento 
quocunq; eo quod expreffa 
mentio de certitudine pr~mif
forum aut de aliis doni$ five 
con~effionibus per prxd. 
Dominum Regem & Dnam. 
Reginam a.ntetunc faCt. in 
didis 1iteris patentibus mi
nime faft. exHHt. aut aliqua 

re caufa vel materia quacunq; 
in aliquo non obfian. praut 
per eafdem literas patentes 
plenius apparet Et idem 
WiJlielmus Lancafl:er ulte
rius dicit quod. pra'diCt. caufa 
pro qua prcediCt.litera! dif
penfation. per prxd. Archie
pifcopum & liter.e patemes 
per prxdifr. dominos Re gem 
& Reginam nunc lie ut pre
fertur fact. fuer:non efi Con
trarium five repllgnans facra! 
Scriptura! & Iegibus Dei 
quodq; hujufmodi litera! dif
penfationis pro fimiJibus cau
fis ante edition em prxdict. 
aCtus Parliamenti ufitat. & 
confuet. fuiffent haberi per 
hUjufmodi E'pifcopos fub. 
ditos diai Domini .nuper 
Regis Henrici oClavi apud 
pra'diCt. fedem Romanam 
quodq; pofrea fcilicet 25 die 
Decembris Anno Dni. 1691. 
fupraditl. prxd. Thomas Ten .. 
nifon rite & canonice create 
& confecrat. fuit Epifcopus 
Epifcopatus Lincoln. pr~diCt. 
videlicet apud Wefim. przd. 
quodq; przdiCtus Thomas E
pifcopus Lincoln prxditl. vi
gore premifforum habuit & in 
fuos proprios ufus & utilita
tes convertit applicavit & dif
pofuit omnes & omnimodos 
fructus proventus aliaq; pro
ficua prced. vicarix Ecclefia! 
parochial. fandi ,Martini in 
Campis pr<£d. in Com.Middle
fex ufq; prxd. primum'diem 
menfis JuIii tunc prox. a dat. 
ditt. literarum difpenfation. 
pr;rd~ videlicet apud parochi-

I am 
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am prxd. in Com. prxd .. ad 
quem quidem diem vicaria 
ilia Ecclefi~ pra'd. fecnndum 
limitationem in prxdiClis Ji
teris difpenfationis mentionat. 

* vigore prGfmifforum 'vacavit 
fci Ii cet apud Weftm. prxd. 
per quod idem Henricus Epif

Coll.:uioll copus London vicariam illam 
'of the De- fie vaeantem contulit eidem 
tend,mt. Guilielrno LancaGer Clerico 

fuo & eurn in corporali pomf
fione ejufdem vicarix poni 
fecit tempore pacis tempore 
Domini Regis & Dominx He
gin~ nunc fcilicet apud 
WeCl:m. prcEd. idemq; Guiliel
vicar. vicarix prxd. ex colIa
tione prxd. Henrici Epifcopi 
London diu ante impetration. 
brevis originalis prxd. fait 

. & adhuc eximt & hoc idem 
WilIielmus parat. en: verifica
re unde petit judicium fi die
ti Dominus Rex & Domina 
Regina aCtionem fuam pra:d. 
vedus ipfum GuilieImum ha
bere debeant &c. Cum hoc 

Averment quod prxd Guilielmus verifi
"Una & care vult quod pr~d. Thomas 
eadem r 'r' • perfona enntlon m narratlone prx-

. ditta fuperius nominate & 
prxd. Thomas Tennifon in 
literis dif peofation.prxd. fu
perius .nominat. funt una & 
eadem perfona & non aHa ne· 
que diverfa quodq viearia 
EecleficrSancH Martini inCam· 
pis in brevi & narratione 
prred. fuperius 'I1ominat. nee· 
non vicaria perpetua EccIe6a: 
parochialis Santt i Martini 
inCampis in }iterls difpen[a-

.. 
tionis pra:d. fuperius menrio
nat. funt una & eadem & noli 
alia neque diverfa. 

Et pra~d. Edwardus \t\lard Demur. 
Armiger modo Attorn. dieto- rer ta One 

rum Domini Regis & Domin~ 1/ the 

Reginx nunc general. qui pro ease 

eifdem Domino Rege& Domi-
na Regina fequiturql10ad pr~d. 
placitum pra:d. Epifcopi Lon-
don pro diet. Domino Rege 
& Domina Regina dicit quod 
ditto Dominus Rex & Domi-
na Regina per aliqua per prxd. 
Henricum Epifcopum London 
fuperius placitando allegate ab 
aetione fua prxd. inJe verfus 
ipfum Epifcopum London ha-
bend. pra:cludi non debent 
quia dicit quod narratio prJ"-
did'. materiaq; in eadem con-
tent. bona & fuffidens in Jege 
exifrunt ad ipfos Doum. Re-
gem & Dnam. Reginam ad aCti .. 
on em fuam pra;d. verfus pra'-
fat. Epifcopum London ha-
bend. mauutenend. quam qui-
dem narrationem materiamq; 
in eadem content idem At ... 
torn. general. pro eifd~m Do-
mino Rege & Domina Regina 
parat. eft verificare & proba
rerrout Cur.&c.Etquia pr~d. 
Epifc. London ad narration. 
ilIarn non refpondet nee 
ilJam hucufq; aliqualiter de-
dic. idem Attorn. GeneraJ. 
pro eifdem Dam. Rege & Dam. 
Regina petit judicium verCus 
pr~d. Epifcopum London. & 
breve metropolitano &c. eo 
quod prced. Epifcoptls London 

. eft 
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en pars & nominat. tn brevi 
ori,gi n:~ Ii tpforllm Regis & Ke
gina! fibi adjudicati, lSc. 

Di111ur- Et quoad ~rxd. p13cit prxd. 
rcrto d-e Gllilieln1i Lancafter per ipfum 
olher. Gnilielmllm fllper~l!S in bar-

ram pI acitat. idem Attorn. 
General. pro eifdem Domi
no Rege' & Domina Regina 
dicit quod ditto Dominus Rex 
& Domina" Regina per a liqua 
per pra!d. Willielmllm Lan
caner fl1perius placitando aI
legat ab acrione flla pr~d. in
de verfus ipfum Wi11ie]mum 
habendo prec1udi non debent 
quia dicit quod placitum iJlud 
materiaq; in eodem content. 
minus fufficien. in lege exifiunt 
ad ipfos Dominum Rcgem 
& Dominam Reginam ab atti
one fua pr~diaa verfus prx
fat. Guilielmum Lancafter 
habendo prrec1udend. quodq; 
ipfe pro ipfis Domino Rege 
& Domina Regina adplacitum 
ilJud modo & forma 'prCEd. 
fuperius p)acitat. neeeffe non 

. habet nee per legem terr~ rene
tur aJiquo modo refpondere & 
hoc jdem Attorn. General. pro 
eifdem Domino Rege & Dam;. 
na Regina parat. efi verificate 
unde pro defedu fufficien. 
placiri prxd. Willielmi Lan
cafier in hac parte idemAttorn. 
General. pro eifdem Domi
no Rege & Domina Regina 
pet.1judicium verfus ipfumWil
lielmum & breve Metropoli
tano, &c. 

Et prxd. Willielmus Lanca
fier dicit quod placitum pr~d. 

'] 

per ipfllm WiHielmum modo 
& forma prxd. fuperins placl~ 
tar. m3teriaq; in eadem con~ 
tent. bon. & fufficien. in Jege 
exifh1tlt. ad ipfos Dominnm 
Regem & Dominam Reginam 
ab adione fua pr~d. verfus 
~ra:diCtum WilJielrnl1m hend. 
precJuoend. quod quidem pIa
chum materiamq; in eadem 
content. ipfe idem Willielrnus 
parat. efi verifieare & probare 
prout Cur. &c. Et quia pr~d. 
Attorn. General. pro eifdem 
Domino Rege & Domina Re
gina ad placitum m. non re
fpondet nee ill. bucufque a
liquaHter dedicit ipfe idem 
Willielmus (ut prius) pet. 
Judicium Be quod prxdifr. 
Dominus Rex & Dna. Regina 
ab adione fua prxd. inde 
verfus ipfum WiIlielmum 
habendo prCfcludantur, &c. fed 
qUia Cur. diet. Dom. Regis & 
Dominee Reg1n~ nunc hie de 
Judicio fuo de & fuper pr.~
millis reddend. nondum ad
vifatur dies inde dar. eft tam 
prxfat. Attorn. General. Dam. 
Regis & Domin~ Regina! qui 
&c. quam pr~d. Epifeopo 
London. & prred. WiIlielmo 
coram Domino Re~e & Domi. 
naRegioa ufq; in crafrino San
eta! Trinitatis ubicunq; &c. 
de Judicio fuo de & fuper 
pr~miffis illis inde audiend. 
eo quod Cur. dift. Dom. 
Regis & Domina! Regi~ 
nunc hie inde nondum Bee. 
ad quem quid em Crafrin. Sane
t~ Trinitatis coram Dna. 

Rege 

• 
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Rege & Domina Regina apud barram placitar. matedaq; in 
We(tm. Yen. tam prxd. Edwar- eodem content. minus fufficicn. 
dus Ward Attorn. dil't .Dom. in lege exrll:. ad ipfos Domi
Regis & Dominx Reginx nunc nUID Regem & Dnam. Regi
general. qui &c. in propria per- nam ab afrione fua prxd. ver
rona fua quam pr:.rd. Henricus fus prxd.Willie1mumLancafiet 
Epifcop.London & WillieJmus habendo prxcJudend. prout 
Lancafier per Atrorn. Cuum prxd. Edwardus Ward qui &c. 
prCfd. <let ftc ([onttnuat. urq; fuperius allegavit . Ideo 
an ~rtab. ~ancti $ill. ad confideratum eft quod iidem 
lluasquidem Oaab.Saneti Hm. Dominus Rex & Dna. Regina 
coram Domino Rege & Domi- . nunc recuperent verfils pra!far. 
na Regina apud Weam yen. Henricum Epifcopum London 
tam prxd. Edwardus Ward & Willielmum Lancafier prce
Attorn. diet. Dom. Regis & fentation. fuam ad Vicariam 
Domina! Regin~ nunc general. pra!d. & quod habeant breve 
qui &c. quam pra!d. Henricus Johanni Cantuar. Epifcopo 
Epifcopus London & Willie}- tOtius Angli~ Primat. & Me. 
mus Lancafter per Attorn. tropolitan. Iio quod pr~d. Hen. 
fuum pr::ed. & Cuper ,hoc vilis Epifcopus London eft pars & 
& per Cur. diet Dom. Regis nominatur in breve pr~d. quod 
& Domin::e Regin::e nunc hie non obftan. reclamatione ipfi ... 
plenius intelJectis omnibus & us Epifcopi & pr~d. Guilielmi 
fingulis prxmiffis maturaq; de- Lancafr. licet Vicari a pr~d. 
liberatione .Cuperinde habira eidem WiHielmo Lancafter col
videtur Cur. Domini Regis' & Jat.eft & ipfe in Corporali poC. 
Dominz Regina! nunc hie feffione ejufdem Vicarix pofit. 
quod narrario pra:d. materiaq; exiftit. ipfum Willielmum ab 
in eadem content. bon. & eadem Vicari a amoveat & ad 
fuffiden. in lege exifiunc ad Vicariam prxd. ad prefencaci
ipros Dam. Regem & Dorni- on. did. Dom. Regis & Domi-
113m Reginam ad aCtionem nel! Rcginx nunc idoneam per
fuam prxdiCtam verfus pr~fac. fonam admittat & pr~d. Hen
Henricnm Epifcopum London ricus Epifcop. London &WiI· 
habendo manutenend. quodq. lielmus Lancafier in mifericor .. 
prcrdia. placitum prced. Gui- dia &c. 
Ijelmi Lancafter fuperiui in 

Attorney 
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Attorney General verfu! Henry Lord Bijhop of London 
. and Dr. Lancafter, and Dr. Birch. 

br., Lmcat= 1\ Uare Impcdit fo~ tlJe (lliearage of ~t. Martin in the Fields,. 
ttels Cafe. ~in tlJe <lrountp of Middlefex l rettin~ fo~tt), tbat Humfrey 
382~v. 377; late 'l5ilbop of London, ma£$ CeiCen of tlJe ,gilbotnCon ti)t:rCOf 
tafein Parl. tn fce in rue llitgl.Jt of iJi!S 1BtnJO}.l~tcfi: mlJiclJ '1icarage 
164- being boto, be coUatCi) wr. Lamplugh tlJcreunto, mbo being 
:lh~~,S59;. af~er\\lari),£S maDe :l5,Hbop o~ Exeter, ani) tbe'Vicarage being 

4+ boti) br lJl~ ~~omotton, lung Charles tf}e eeconll by vei'tue 
of his Prerogative, nin p~efent ~l. Lloyd tlJereunto, tuba ttla~ 
a ftetmati))) tnane Bi(bop of St Afaph; ani) tlJe fa in <Llicarillge 
being again boill br IJt~ 10tomotion, ft;c fati) Itting tlJerc:: 
upon p~erentell JE)~ Tennifon muo \l.1a~ aftctmartJs ruatle 
13ilboP of Lincoln; fa tiJat tl)e Caill a1icaragc being nu1tl boil) 
br bi)) Promotion, -it belongell to tiJe iatn{J anll 11llueen to pte:: 
trnt ratione Pr~rogativ~ fure Regi~, but were iJinll~ei) bl' tfJe 
~efenllants. 

flJ:i)e leefcnnatlt~ crabe Oyer af tlJe mrit, mbicl) \Da~ real) 
in beet verba, bl' mlJic!) it bJa~ recitell, tlJat tiJe <XlJurclJ was 
boill & ad nbftram fpedat donationem, anll tlJen tiler plean ill 
gbatentcnt, anti ll)cm tbis QJariancc between tlJc ~tclara~ 
tiott ani) tljc mrtt, viz. ~lJat br tlJc Weclaration tl}c $tng'~ 
~ttle \ra~ ret fo~tlJ to Plefent ratione prxrogativre, ann bp 
tlJe [[trit ·ti~ plenojllre; £0 fo~ tIJi)) tllariancc tl)ep p~al! flJat 
tlJe [[{rit mav be QuatbetJ. 

t!ro tlJis ~lea tile atto~nel! <l5cneral lIcluurreil, ani) tlJC 
~efctttJant~ joittcnin ~emurrer, nnb tlJercupon tlJerc was 
a Refpondeas ourrer a\llatnetJ; upon \Ubic:!) tlJe ~t(bop ?lemur:; 
tetJ generallr to ttc ~eaaratton, anti tIJc atto~nc!, $cnc:: 
tal JoinetJ in lIDemurrer. 
~~. Lancafier pleai)t>i) in 'l6ar, (inll confctTel1 tbe ~tifin 

of tl)e late 15ifi)Op of London, a~ lain in tUe ~e'laratiolt., 
ant) all tl)e ~~£fct1tation£s anll <ILonfecration$ .. &c. turn be 
pleaiJell tlJofe <ltIaufe~ in tbc 0tntutc of H. 8. br hll;icb 

2SH. 8, (.11 ~O\lJer i~ giben to the arcf}biG)op of Canterbury to grant 
iDirpenfation~ e~ tl)e Pope nin fo~n1Crlr; tlJat aft£r tbe faill 
~tatuH\ ani) trfo,le tl)c rurlrtt pnrc.l)nreb, tbe llDcfrnnant 
b.1a~ confrcratciJ JDifi)olJ of London, an~ ttat ~~. TennifoT1 
\1H1% clettcb lBiOjop of Lincoln on tne 25th War of December 
169 t, but t rfo~c l}i,p Confecntion ti}C £trcbtifhop grant; 
til a Difpenfation to ~oln fte <r1(cat'ji:l!lc of ~t. Martin, ani) 
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ftc merton! of ~t" James in Commendam wttlJ tlJe 113ilbop~icIi 
of Lincoln, until tue uta of July ne;rt after tljc Wate of tile 
fali) Difpenfation, tijat tue Jiiing bp )Lettet.£; 10atetlt~ untler 
t!Je (\5~eat ~eal bii) confirm tlJe faii) ~ifpenfatiolt purfu:: 
ant to tbe faill ~tatute of H. 8. 

ttl)at ID:,. Tennifon ma~ confccra teb 15ilbop of Lincoln, anb 
beli) tlJe faii) Qttcartbge ani) merton' in Commendam till tlJe 
faii) uta war of July, anb tben tlJe faii) ~uurcu of ~t. Mar
tin became boil) br lJi£S Promotion., ani) tlJe 15ifbop of London 
p~erelltell tue ~efenilant D~. Lancafier., &c. 
~~ Birch pleabei) tlJe fame l01ea mutatis mutandis a~ to tlJe 

mecto~1? of ~t. James. 
'([:0 botb mlJidJ 10lea~ t!Je atto~ner <lDeuetal ilemurreb, 

anb tljc l0efenllant~ jorneb in ~etnurrer. 
Firft, 1t \tla~ fai~, tl)at tgere couli) not be a mo:e mate" 

rial d1ariance tl)an between tgt~ mrit anb Wedaration , 
tlJe one Ula~ general, anl) tge otlJer fpecial, anb founbeb 
upon btfferent lIitglJt~ ; ani) tlJerefo~e aeco~btng to aU tlJe 
~utiJo~itie~ tn tl)e 15oofi~ tf.)c mttt ougiJt to be abaten. 

fitlJen tlJc ~uellton~ on tlJe 101eai)ing~ were; 

(I.) mlbetlJer tlJe liiing lJab a Prerogative to p~efeut npon 
an aboibauce br Ceffion? 

(2.) 1f I)e lJatb fuel) Prerogative, tf)en \ulJetl)er tlJt~ Difpen
ration in commendam retinere lJatlJ not fati~ffeb lJi~ ~urn '1 
a~ to tlJe etra 10oint, tlJe COlumon <I.tfage fo~ abobe 100 

1Pears Cuppo:teb bp Colemu ']Junlment~, lJatlJ fetUeb tlJat 
part of tbe Prerog~tive" viz. tgat tlllJere au ~botllanee lJap~ 
pen~ bp Ceffion~ tUe Bing map p:efcnt ratione prxrogativx 
fu~; tlJi~ mr lJ.,o~n Vaughan in arguing ~~. Eade'~ ~afe, 
tooli fo~ granteb. 

'ari~ true~ tbere mal! be fome olil 1500ItS bllJtelJ bent' tlJi£S 
Prerogative, but mr )Lo~il Rone tlla~ of SIl)pinion, tlJat tlJe 2 RoU. Abr. 
)Lam i!S otberwiCe at tlJt~ ~ar, anil to Plobe it,lJe ettei) 343· pl . .3. 
Holland'~ <taCe, \tllJere tlJe lLam tlla~ not onll? taten to be Co Cs roo Ehz. 
nom, but tlJofe olb 15ooIt~ tllere beniCi) to be lLam, beeanfe 4

2
, 

ttJe SIl)pinion in tljat (!tafe \tla~, tlJat tl)e Jtling gai) fuelJ a 
Prerogative at tlJe ~ommon )Law. 

:l5ut to mafic tlJt~ a little mo~e platn, tlJere are tmo fo~ 
temn 1ubgment~ upon tlJi~ ber"!, 10oint; tlJe one i~ repo~t .. 
eb in Moor, \tlbtc{J Ula~ tlJU~, viz. ~ge jJncumbent of tlJe Moor 399. 
miesrilJge of Barnham \tla~ .mane 'l5tlbop of ~t. Afaph, ani) Wr{ght's 
tl}e )l!lueen p:efenteb om Randal, \nbo \tla~ tnftituteb anll tn~ Cale. 
ilurtei); ani) tl)e 10atron b~ouglJt a Quare Impedit; tlJere 

D d 1tla~ 



202 Pafch. ~ W. & M. in B. R. 1693. 

tna~ a 10lea itl 13ar~ anb a Wemurrer to tlJat ~lea:; tlJz 
~uetlton \na~, WlJetlJer tlje 1!llueen COUUl Plefent ill? dlirtue 
ofUer Prerogative? anil upon 10erufal of manl! t9~e,enent~ ann 
a great Weltberation l)an, at Iaft 9l ungment 1tJa~ gtben fo~ 
tlJe ~ueen. 

2 Cro. 691. about 30 ~ear~ aftermatnrs tlJe fame ~ueaiott came to 
Wood/eis be nebateb aaatn; tt \l:Ja~ in a Quare Impedit b~ougljt fOl tlJe 
Cafe. c[l}urclJ of Tedlin in Devonlliire, tl)e :J}ncumbent being maile 

a BHhop in Ireland, anb tlJe lilie ~Ui:Jgment giben a~ befo~e 
againft tbe Grantee of the next Avoidance. 

Dyer 228. b. ~fJere t~ a angle £Dptnion of one ~ubge in tl)e 6th 1Pea~ 
of tf;Je ~ueen, tt)at tlJe c[ro\l.ln lJab not Cucb a Prerogative; 
but tf;Je ~ptntoll of one gean cannot in 11irafon o~ 9jutti,e 
be oppofeb to folemn anb ileltberate 9lubgment~; bertile~~ 
'ti~ p~obable tlJat fome of tlJe olil16oOIi~ miglJt iniluce tlJat 
9lubge to be of tlJat SlDptntoll, not becaufe tl)ep fap tlJe 
Bing lJan no fucb Prerogative, but becaufe tvlJen fuclJ acti:= 
on~ \t.lere b~ouglJt to recober Prefentations, a~ in tIJe llieign 
of Ed. 3. anb H. 4. pro hac vice tantum, tlJere ifJ no ~entioll 
of tlJi~ Prerogative, anil from tlJence it miglJt be tnferren be 
lJan none. 

Bro. Abr.tit. leut mr ~O~b Brooke itllJi~. ab~in~ment menttolt~ a Pre
Prefentment fentment to ttJe ~lJurlJ bl' ltung Ed. 3. ratione pra;rogativ~, 
al Eglife pl. hllJtclJ tlJe 16tlboP of Ely lJab feen, anil it bla~ \lJbere tbe 
61. <ltlJurclJ \tla~ boitt bl? Cefiion, a~ in tlJts€afe. . 

1t muft be anmitteil~ tlJat until tlJe 11ieigtl of H. 8. tlJe 
15ooli~ ate not bert? dear in tlJt~ ~otnt., but tlJe llieafon 
t~ plain, ·ti~ becaufe befo~e tl)at ~tme tlJe abotilance of a 
16enefice bl' Promotion coulil not p~operll' be fatil to be tlJe 
get of tlJe llltn{t, but of. tlJe Pope. . 

2. ~bi~ flCiUe t~ not lJurt bl' t!Je Difpenfation in Commen
dam retinere, 0: bl? ant' otlJer ~atter appearing upon tlJe 
ttieco~n; fo~ tlJe Difpe,nfation coming after tlJ~ cflectiotl, anll 
befo~e tlJe ~onrecratton, ilotlJ fu!penn anb p~ebent tlJe g:= 
boiil anee, anb bl? er.tertue tuereof tlJe ~ncumbent t~ RtH in 
IJt~ )Ltbing per vim prioris tituli ; anil tlJt~ appear~ plainlr 

Dyer 228. b. in ~ir Henry Sidney'~ <!tafe repo~teb bl! ml' lLO~b Dyer; fo~ 
Parkhurft, \DlJo mas tlJe laft lncumbetlt of tf)e llibing lJalJ 
a Difpenfation to lJolil it fO~ tlJ~ee Fear~ befo~e 1)e was maile 
15ifbop of Norwich; after\l.1arb~ ije \t1a~ maile a 15ifbop ani) 
refigned lJt~ JL.tbtng wttlJin tlJe tlnee ~ear~: [tpon tlJi~ tIJe 
~ueen p:efenteil., fuppofing OJe bab a ~ttle bl? Ceffion; but 
it mai1 ahjuhgeil fo~ tlJe ~atron, tlJat tl]e l1tbina \t1a~ boil) 
bl' Refignation, b.llJtcu p~obe~ tl]at tlJe 15ttbop of Norwich, not~ 
mitlJftanbing iJtSj <tonfecratton, 1\1a~ tliU 9lncumbent of 
tbe )Libing. . 
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Qlut! a~ a fartlJ£t <fbibencr of ttiz geatter~ if after fua; V;;ug 24, 

Difpenfation in Commendam retinere, the ~arron manti) p~efcnt 
snetter to tte fame llAbiug, tlJc JSUiJOP mar lJabe a [[(dt 
of SE'poliatiOn~ tDlJic[) UHU not p~orerll' lie but br one 31n~ 
cUlubcnt a~atnft anctijer. 

~tjC It\itl~'~ <1tonfirmation in tI)i~ crare IJotlJ not ~ibe ~Hlr 
nctu, o~ otljcr mig~t to tlJe ]rtcumbent tban 1iflJat ue bao' 
b(fOt{'; 'tt~ onll! a fo~mal '(tijittgto compleat tlJz act of tl1e 
~rctJbiO)op~ n:rhic:h ottet Wife mouD) be boril. . 

~r.UiS$ i~ a tClllpO~atr 19!ObiGon fo~ tbe <tlJutcl)., anti but 
a fem ~al'~ mo~e tiJan a Commenda femefi:ris, \nhll;t) m1? 'J1o~'b 
Hobart teU$ U~, 'Ott} grom out of a natural <!fClttttP., tl)at 
the <lrlJufclJ O)DullJ not be tuitl)out a ~afro,l, tinting 
tlJat "m:ime 1lJbrtcin tlJe 10atron i~ «Homeil br tue lLaw to 
p~eretlt" ann it bcinlJ 1'0 fmall a ~oztton of 'QL:tllte~ ougijt 
hot to be tegatben ; fo~ de minimis non curat Lex. 

Econtra. SJ.jott of t!Je Prerogatives of tbt ~ro\tltl \1.1ere con:~ 
fctte~ upon out liiing~ bp ti)e 4tomttton Jiam., fucb oulr e~~ 
cepteb \t)l)icl) ate giben br particular gct~ of ~arliamertt 5 
but ncitter ill? tlJe <ltotnmon o~ ~tatute Jl;abl batb iJC an-p 
Prerogative to p~efent upon an aboiilance bV Q1:etIion where 
the Patronage is in another. gnn tIJerefo~e in Woodley'~ ([E:afe 
it \t)a~ tbe g)pitllOn of g]ultice Hutton, tiJat \tllJ2te ttc ltting 
ijitttfelf i~ not Patron of tfJe lLillina~ be lball not p~erent, tlJo· 
be malie}j tlJe ~nculubent a )5iOJop. 
g~ to tnbat lJatb been etten out of ntr 11o~1l Brooke'~ Abridg

ment .. 'rt~ little to tbi~ 10urpofe, 'tif;S CUll? \'ubllt tlJe lJ3itbop 
of Ely tOUI tl)e Q1:lJief ~uaice; t!Jere \l)a}j no jUilictal J0ctcr~ 
mination of tl)c ~attet; anti be begtn~ ann enil~ tfJe <tare 
1l1itb a Nota of anmitation~ tl)at tlJere OlouU) be fuel) 
a ~~efentment feen ratione pr~rogativ:£ in tl)e laeign Of Ed. g. 
upon an a110tnstlce br Cellon. 

'm:i~ true, ~~efentmentr5 tlabe been mai)e to fetnral 
<Jt:UUtclJe~ bv fo~met ~tng~, \l)l}ere tlJe lucumbertt~ babe 
bz£" mane~to)op~, not bp <lltttue of an~ Prerogative, but 
becaufe tue ~erfon: lnOll~oteil ma~ Patron of the Church, ann 
birs l:elupo~altie~ wete ff)ett .iu tue IainQ;~ ~attb~ upon lJt~ 
~~ontotiot1 ; fo ifJ tue 4- I Ed. 3· 5· b. gni) tbt~ \t1a~ tnt' JlAJJlJ 4 t11ft. 3)6. 
Coke'~ ~piniotl, viz. mlJere ttJe lliing ljan feifetJ tljz ~empo:; 
taltie}j of tl}e lBiflJop of Exeter fo~ a CJronterttpt, ann tjJen 
tttabe t!Je ftrcl)ileaCOn of Cornwall a 13truop~ tIJe JLitng p~e:< 
tentelJ to tlJe grciJiJeaconrr, becaufe tl)e ~entpo~alties of 
tl)e ?5t(!)op, \nbo -wa~ ~atfon tf)cteOf, mete ttJen tn: t!)e 
lliitlg'~ ~antl~. 
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Prerogative, ani) 'ti~ tf)e mott antll~nt ~afe of a Commendam 
tl)nt 1~ repo~teb in out 15ooIiS; it mae a Quare Impedit 
b~ouql1t bp tf}e ~ing fo~ a Prebend of Salis,bury againfi; R o
bert Halommer 16tfi)Op of tlJat ~ee, anD agatntl: Henry Chiche
Jy lDitbop of ~t David: '<!tlJe ~eclatation wag~ tlJat R. Med
ford late lBtfbop of Sarum, fJan coilatri) tl)e fsii) Henry Chiche
Jy to tile afo~efaitl Prebend, mbo nteD; ann tl)at tbe l6tlbOp 
.of London nHl~ tranfiateo to Sarum, anlJ from tl)ence to Bath 
ann Wells, bp lIieafon \nijereof the Temporalties of the Bifhop
rick of Sarurn carne into the King's Hands; tbat Chichely 1Ua£S 
malle '15il1;Op of ~t. David, fo tIJat tfJe fain Prebend became 
lloitl bp lJi~ ~~omotton., ann tUst it belongeil to tl)c l'ting 
to p~efent., ml]o 1\Ja~ l)innlCn., &c. 

~lle l13itbop of Sarum pleanel) tfJat lJe \'va£S Patron of tue 
fain Prebend in 1litglJt of IJt~ ')5t8)oPlicIi, ann traberfen tbe 
gboitlanCf when the Temporalties of his Predeceifor were in the 
King's Hands, ann tlJe j]ncumbent pleanel)~ tf)at l)e tva~ p~e, 
fenten bp tlJe lBi(bop of Sarurn, ann traberfen tlJe abotl)ance~ 
ut fupra; but tl}e <!tOU1't being of ~ptniotl., tl)at be being 
mane a :t;tfbop~ ouglJt to OJew fome '(title to tfJi~ Prebend; 
be tlJen pleanell., tlJat befo~e fJe \tla~ confecratei.l 113itbop of 
~t. David, lJe }Jab a <I!>~ant from tl.le ~ope to retain lJt)1 fo~~ 
nter 16encfice~., &c. 
'~i~ true~ no 1ungment \tla~ «iben uvon .tlJi~ ~ltanin.«~ 

but fl}e meaton tna~., bcc8ufe Norton tlJe ~lng'~ ~erjeant 
i)tn relinQuifb tlJe ltiing'~ ~ttle 8£S fet fo~tlJ tn tfJt~ ([ount, 
anll bedaren de novo upon tbe ~tatute of ~~obifo~,g, tlJat 
tue ~opc ban ufurpcban gutlJo~ttl' to bifpenre agatnre 
tl)e l1am .. &c. \ulJic{J tbenH;., tiJat if tbe Prebend \tla~ bacant 
(not\uitlJftanbing futbDifpenfation) mlJen tlJe Temporalties 
were in the King'~ Hands, tl)eul}e miglJt tneeent; but if it 
became boil) after tljcp mere granten to tlJe rucecelling lBi~ 
OJop~ tlJcn be couln not p~cfent , fo tiJat ·tt~ plain tlJe llitng'~ 
<!touned bill tlJcn tlJinli be I}an no fuciJ Prerogative, anll tbat 
be batJ eitlJer a 1tiigbt o~ none to p~eeent in tlJat~afc a~ tbe 
Temporalties lJappcncb citl)er to be o~ not to be in ljts l~anlJ~. 

Bro.Abr. tit. ~v 'Lo~tl Brooke in: ab~iilgttl~ tbz afo~erain ctaf~ agtee~~ 
Prefent.ment tfJat tnbcn an j!ncumbent i~ ma.ne a 15itbop, fJi~ fo~mcr 
a~ Efghfe 15eneffcc~ are boin, but tloubt~ \tll)etl)er tbe lliing 0: ~a~ 
p. 14· tron: lball p~cfent; ani) tlJcrcfolc bc atlllcn a Quzre to tlJ~ 

(!]fa~e., becaufe it JecmclJ unreafonable to lJim tllat tije King 
tbouln tnefent upon anl? ~~omotton of tl)e ~ncumbent, 
1nlJere the Right of a Patronage is in another. 
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(~ilf~ UH!~ a Prerogative not tlJougftt on wbrn St. Germaine Dr. <'Ix. Stud, 
\rJ~otl2; fo~ ftc t£Ii)?; U%, tiJelt ~roiJeH ant' lBemzftc€ t~ boii) br II 6. 
CefIion, tijC fir gp,onH;~ to v~~brnt a }Lapre., fbaH be rnl;{(H!nt~ 
ell front fuet, Ceffion; tubiclJ tbC\l195 tijat it \Ua£) big fDpini,; 
on tnat tlJc 10attotl, ant) not tlJe Iain~~ tHltJ toe mt(T.ii t of 1if)~C:: 
f£ntation~ bcc£!ufe if it be!OngNl to tin $in~., tfJere coulll 
be no "[Lapfe. 

'\[lJe gjutJguu~nt of tlJe ~ourt in ~ir Henry Sidney'~ <tare 
U'HH5 agatna tljl% Prerogative, anlJ aU tbe ~~£cei)£nt~ bcfo~e 
rue mfign or H. 8. tnlJiclJ mention it, are nOUJing to tlJe 
~urpofe, b£caufe tl1ct' were bettuecn fpiritual ~t1·fon~., \l1tiO 
tn tl)ofe jE)al?~ were hilJoll1? fubfcrbient to tbe Pope; ann )tt~ 
a \11eali g,rguluent to aUc'O~e, ttJdt brcaufe tt)e Pope p~,rcnt~ 
ell at tbat errfUle., tgerefaHe tbe ltiin~ tball now; fo~ \tJl1at 
tlJe Pope bin maz bp an abfolute ID:furpation; be nUil tbrtl 
fucl) an autlJo~itl? In tl)i}j ~ation, tt18t ~ullge Hankford 
aJftrmcn tn tlJe artunllcnt of tilat ([afe betmeen tfJe lain~ 
an II tile 'l5itb OU of ~alisbury, quod Papa poten omnia ; a nil ~l! Hoh 146. 
'}Lori) Hobart caU£i butt Dxmon meridianus. 

'QtlJere \ua£i ueber nUl? <f~ercife of tbi~ Prerogative in tbe 
meign£i of tiJofe latng£i \l)l)o tnitbftooll tue dlfurpationz of 
tlJe 100pe ; {otUethllC% it lJatlJ been ,Jaimei.l., but aill ai'l~ 
juilgeb fo~ tlJe 10atroll; fo t~ 5 E. 2. \t)l}cte tbi~ 19~eto{(atibe 
i~ not fo muclJ a£i mcntionrll., ncitl)cr ilott) Staundford talie 
ant' notice of it ;anb certatnlp if tlJe lliin~ i)CllJ ban fuel} a Pre
rogative, it wouIll not lJabe efcapell lJi~ ~brerbattou nunet 
ttJe ~itle of 111$ 8th Chapter de Ecclefiis vacantibus, quarum ad
vocationes fpeB:ant ad Regem, & alii prxfentaverunt ad eafdem. , 

1" Wright'~ <!tafe, Williams, \llgo tlJen argueb fo~ tiJi~ 
Prerogathe, g.Sbe tlJi£i mea,fon Ul.bl' tlJe lUng fiJoulb p~Cr£t1t Owen J44-
upon an AvoIdance by Cellon (VIZ.) becsufe tiJe Pope 1)i1) fo Maaro 399. 
fo~metll? befo~e lJi£{ 10ow.er ma~ ab~ogateil bp tlJe ~tatute~ Cra. Ebz. 
of H. 8. anll ttJerefo~e tlJe il\tng miglJt llO it., finee tfJat tlJe 526. 
15iOJop lJab lJt~ t0~erentment gratis botlJ from tte ~ope tfJen., 
anb from t{Je 11\ing nom., ann tl.Je ~atron iJail no 190wer 
after a W~efettt1nent niabe., tiU tlJe ~eatlJ Ol lRefignation 
of bi~ <lUerli. tltt)e <ltoUtt not being fati~fieb \nUb t~1i~ 
1tieafon., a~lte7J iJtUt if be couln OJC\U ant' ~~eceilent% to 
1uatntaiu lJi~ Qirgutnent., but be (oulil p~onuce oull' a few 
btt\lleelt Cpiritual ~ctfon~, aub tlJ2refo~e tue 10~ccei)ent~ 
\l1ere not tcg&tileil, becaufe tte 10erfon~ wbom tuel? con:: 
ternen, mete in abfolute ~ubj£ction to tl)e Pope: anb true 
it i~, a~ jlutljce Walmfly there obferbell, tlJat tlJi~ ([UftOllt 
began br tue <I1furpation of tl)c Pope; anillle ment.'on~ ~lJc 
Year Book of Ed. 2. where upon folem» Webate tlJt~ ~otnt 
1tia~ atljubgen fo~ tl;;e Patron. 

(2. Point) 
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(2. Point) )But a1.Huitting tlJe Iliintt uatb fuct) a Preroga

tive tlJen iji;j D:fpenfation in Commendam retiriere tjatfJ fatZtft:: 
en iJi~ iturll, efp2CiuUl' Cinte it l)utlj crcccneo t IJ; <!ta.n0 tl, 
fo: tbi~ \llaz mOle tbrrn femefhis Commenda. 

'Ql:l1cfc Commendams (mere ncbet of ant' 'iJieputation eitte'C 
in tIJe ([emmen o~ <lCul1cn "!Gam, 'ti~ quaG comedendu",!; anti 
in tlJi~ <!tafe 'tig nCiti)c?t femefiris, fo~ it bJaz fo~ fir ~ont1J~ 
anti nine Days; neitlJct i~ it perpetua but temporanea: ~O\U tf 
tiJi£' tbaU not be countci) an <lE:rtrcife of ti)C Prerogative, ann 
tlJe ~utn to p~efrnt tl1ercbr fatipfi£i:l,) tbtu tijc Uing tnar 
llifpenfe fo~ 20 1?eat~, ann ufter1Untb~ tneftnt fo~ )life. 

fll:tcre atc CI1arict'P of g[)pinion,;) ijo\U tlJiz Commenda limi
tata fiJaU be taftctl; fome babe IJelb, tl}at tfJo it i55 limitei) 
fo~ a certain '([nnc, ret (be Commendator map retain tlJe llAb~ 
tug llurin« lJi~ l1ife; ot1Jer~') tfJat l)e fbaH habe it onlp fo~ 
tue ~inte limite/); anll fo long lJe tnuff babe it~ fo: 0:: 
tijerwife tbe QJ:ijurci} moulll be boiD llnting tlJi:t ~ilne 5 but 
aU agree tllat a <If)~a.nt in Commendam retinere t~ quafi a ~~e~ 
{ental iOl1~ ann tiJe <ll:l}UttiJ i55 tl}erebp fuU of an 1 "'"lnbent. 
,~·t~ true., mp ll,.,olll Vaughan bJ2~ of anotber SlDpinion iu 
l)i~ £trgutttent in W~. Eade'~ ([afc., tbat b}! tUirtue of fuclJ 
a Difpenfation b£fo~e tlJe ~atfon i~ tOtlfctratelllBifbop, lJe re~ 
lnatn~ ~arfon of tlJe fame )Benefice ftitl, ani) ijatlJ tlJe fame 
<ffta te be lJall tl!crein a~ well after a55 befo:e lJi~ <ltonfecrs:: 
tiOtt., ann tlJat Difpenfation galle lJitu'no netiJ llliglJt, but OU~ 
11' a ~o\tl2r to lJolil tljat mlJtclJ lJe bail brfo~c; anb up Clt'on:: 
fClluence tllere 11Hl55 notlJtng upon hllJitlJ tlJe ~~erogatibe 
tepiD \l)o~fi fo a~ to fattzfie tbe lltin~rs ~urn to tlJe l13zefrn:: 
ration; but lJe tlla55 of {lDpinton lificmife tbat fuei) Difpenfa
tion p~ebcntei.l an flboitlancc., ani) if fo, tlJat mill befeat tfJe 
<J5~antee of tbe next A voidance to p~efent; fo~ be i55 to Ijabe 
tile next Prefentation OUll'., ani) tf.)at be cannot !Jabe murre a 
Difpenfation interpofetb; fo tlJat it feetlt~ fuel) a Difpenfati
on (ball amount to a Prefentation upon tf)e ne~t flbot1'Jance 
(be it bl' Clfcffion 0: otijrtwife) fo a~ to be goon a~ainft fncb 
c:n;zantec., anb to malie IJt~ $~ant boil) ;. ani) b.1!Jst liicaron 
can be g;ib~n tub!' it tball not ItItcwtfe be a l1)~efentatiotl 
ill' tbe laing upon: an aboitJanc£ bp ~~omotton; ani) if fo, 
tlJrn fJi~ (turn tuUa be fati~ficlJ. 

2 Salk. HO. 9\n Hillary Term aftet\DartJ~ ~Ui)gtnent ma$ gibe» fOl tlJe 
Jliing., anll upon tlJe fame lRrafotl51 ]uilp:ment wa£5 alfo gi:: 

Dr. Birch's 
Cafe. 
3 Lev. 382. 
Cafes in 
Pad. 164. 

b£l1 in lID~. Birch'~ ([afe., 1l1lJicO if$ a~ foUowetij., viz. 
~lje 10aritb of ~t. James wa~ neWll' (onffitutell hl' get of 

t.0atliament out of tne ~ari(b of ~t Martin, t~e ~ubftanee 
of \\lbtcl) act 1tJafJ, viz. 

I ~~at 
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tlCtat a cettain ,,~ecit1tt of <1f;~oUtib tiJcretn mentionell 
mali be tlJe 1f)arilb of ~t. James, &c. ~lJat tlJerc O)all be a 
lIlerto~ tl)ereof., &c. ttl)at :w~. Tennifon {ball be tiJe fitit ;3l1f~ 
cumbcnt, tjJat be anb l)t£s ~ucce1to~~, metto~~ tljereof, lbaU 
be a €o~po~atiotl, &c. ~lJat tl)e Patronage tlJereof, after iJi}l 
~eteafe o~ Avoidance, llJall be in tl)e :15ilbop of London ani) 
lJt~ ~ucce[oJ~., anll in mr )l.,o~b Jermyn ann lJi~ ,ett~ bi 
~utn~. 

m:bat after tbe ~eceafe o~ Avoidance of ~~. Tennifon tlJe 
lBiftJop (ball p~efent., tlJen ml' 1Le~ll, anll afterwaril~ t~e 
lBiffJop, &c. (ball lJabe t \tIo ([urn~, anb m1! )l.,o~ll ann IJl~ 
~eir~ one 'tlturn. 

-m:l)i~ act \\1a~ fet fo~tlJ tn tbe Weclatation, anb tlJat W~'> 
Tennifon \t1a~ mane lBitbop of Lincoln, tlJat tlJe faill QtlJurtlJ 
of ~t. James became void UpOtllJi~ Promotion, anb tlJereupou 
it belongell to tl)e Bing anll ~ueen bl? mtrtue of tl)eit PrG!
rogative to p~efent, &c. 
~~. Birch pleabell tbe fame ~lea ars li>~. Lancafier bib tn 

tl)e ctafe befo~e~mentioneb. , 
~lJe Webate nom \Da~, tlJat abmitting ttJe Bing bab a 

Prerogative to p~efent bl? Ceffion, 'Pet fud) a Pr~ogative coull) 
not be e~erci(eb tn tlJt~ <ltare~ becaufe it woulll be e~p~enp 
agatnft fucl) au act of 10arliament~ fo~ tlJi£s mar> a 10attOJ 
"ewi'P createb, tlJe <!CtJurcfJ ma~ nellet ret prefentative, a,utl 
being nom boitl bl' Ceffion, tlJe t0~efentatton muft be tn ttJe 
15tlboP; fo~ bt' tbe [[to~ll~ of tbe gct 'ti55 e~p~eat:' gillen to 
i)tm afte~ tlJe, Deceafe o~ Avoidance of ~~. ~ennifon. 

~lJe iLltng l~ entltl~tI t~ felleral Prero~attves bt:' tlJe ctom~ II Rep.59.a• 
mon )La\11 855 a ~ubJect t~ to a Prefcriptton o~ <!Cuftom~ but 
botlJ Prerogarives, Prefcriptions anb Cufroms 1na~ be bounb bp 
gtt~ of 10arlfament. 

<!Concerning tlJe utft of tnlJtclJ tlJere ate tlJefe anb manl! 
ttto~e 91nftance~., viz. :151' ttJe ~tatute of Marlbridge cap. 22. 
'tt~ enacteb, That none may difrrain his Freeholders to anfwer 
for their Freehold, without the King's Writ. ~tJi~ i55 a general 
)l.,a\11, anb tuo' tlJe lliing i~ not tlameb bl' \Ual' of 1Rellraint, 
'Pet it lJa~ bl?tn, c~nfttUell to ,binb ~im in point of )L,atu ; fOt 2 Ina. 1410 

tlJete i~ a [[{ttt tn tlJe 1lieglfter bltecteb to tl)e Btng'~ 15al~ Reg. 17 1• 

liffSS of bi~ g@ano~ of., &c. commanbina tbem not to btftrain. 
'J5l? tl)e ~tatute of W. I. cap. 5. ttJe Bing commanilell 

upon «rrat fo~fet!ute~ tlJat none mantb bttlUtb <telett(on~; 2 Ina. 169-
lJe i~ bounll bl' tlJt~ )Latu. 
~o mlJere anp ~tatute i~ malle to p~ebent o~ fupp~er~ 

ant mtong, tlJe lUng tlJo' not namell t~ bounb br tt~ be~ 
, caufe 
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tute~ introbuce a ne1U JL,aw (a~ bere) Cud) ~tatute~ 1)0 
uecelIarilp implp a ~egatibe of aU \l.llJi'lJ t% not container. 
in tlJeir 10urbietu. . 

.s.-.o tgat atl1uittiflg tlJi~ Prerogative to vterent upon tlje 
Pr~otion of the Patron's Prefentee, as in Wt. Lancafl:er'~ qcarc., 
l'et 'ti~ not to be erercifen lJe~e, becaufe l0~. Tennifon tua~ 
ueber pre£ented to tlJt~ ~lJurdJ; l)e ura "nne in bp tge ~o~ 
nation of tlJe 10ariQ), anil after1UartJ~ it bccame an jJncum~ 
bencl? bp tIJe <!5tft of tUr llling., JL,otb~ an/) ~otnmon~., fo 
tlJat tIJt~ ~~erogatibe fatls 11ecaufe tlJe JL,ibing i~ a WOlla~ 
'tibe bp ~arliament., anll not 111' tfJe Prefentation of tiJe ~a~ 
tron; anll lilte1UiCe beeanee tfJe lliing cannot p~eCent mlJcre 
tl)e 10atro"n coulb not; anillJere neber l?et matJ anr 10atron: 
~i~ 10terogatibe i~ to p~efent upon 10tomotion of tlJe 10a~ 
tron'~ ~~eCentee; anb tlJe llleafon giben i~, becaufe tlJi~ t~ 
fo far from being an 9jnjutl'., tbat 'tis a lliinilner~ to tl)e 
~atron tlJat tlje llitng (boulll talte fo muclJ notice offJi~ ~lerlt, 
a~ to ilignifl1 lJim in tfJe <ltlJutclJ bl? malting IJtm a 15ttbop. 

'l5ut lJere \lla~ no Promotion of tlJe ~atron'~ 10~efelltee, 
fo: W~. Tennifon \tH;1~ neber p:eCentell bl' anr particular ~er~ 
fon: ~al? tlJi~ ClClJurcIJ ma5$ ncber p:efentatibe ttU nom, fo~ 
it \tHl~ but nemll? matle a ([l)utciJ 0: 10arilb., fo tlJat tlJe 
llieafon of tlJi~ 10~erogattbe failing in tfJt~ ClCafe, tlJat too 
mutl liltemife fail. 

~ere i!S a particular ~~efentatton giben to tl)e 13ifiJop bl.' 
an gtt of 10arliament; 'tt~ not ret a ~atronage, becaufe 
tl)ere neber ret tna!S ant' ~tefentation to tl)e ([butciJ., tlJere 
\J.la~ neber ant' aboibsnce finee it~ <!treatlon; 'ti!S true", 'tt~ 
nom botil 111' 10~o'motiotl, but 'tis not fuclJ a cOlumon o~~ 
llinatl? aboitJance., upon \))i)iclJ tl)i!S ~~erogatibe can ope~ 
tate., becaufe bp tlJe -act a nem1!iiglJt i~ introllucetl, anb e~~ 
p~ea1? 'Jibe» to tlJe J.5ilbop fo~ t{Je ne~t ~~erentation. 

~lJe llitng cannot tJemstlll ~irtl~fruits anll t!CentlJ~ out of 
tlJt~ ~arilb., fet fuel) ate tncitJent to lJi~ ~~erogattbe ; but 
not being iabril to lJint in tUe act, tlJat (ball ueber operate 
I)ere to gibe lJim anr ~itle to tlJem. 

f}llJi~ ([afe tfJerefo~e botlJ not faU U"lIer ant' of tl1e llieafon~ 
o~ m€roluticn~ m{}iclJ l)abe brcn giben to maintain t!Je ~~e:: 
rogatibe to p~efent to a JLibing botil bp ClCeffion., brcauCe (a~ 
it lJatl) been CaitJ) 'ti~ not in tl)e ~ature of an atlbotufon, 
but a ;m')onsttbe; ann tlJi~ i$$ p~olleb bp tlJe act it felf., fo~ 
tuere i~ a ([Inure to Cubjett it to tue 1uri$$lliction of tlJe 
lBtfbOP., \l.llJicl) ban been in bat» if l)e ban anF autl)o#t1! 
tuitlJout it. . 

4 1fo~ 
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1fot tljc 15ifbOp of London i~ not ~atton of tiJi~ ~Jlttal~ 
<Jtl1urciJ, becElufe lJe \.Ua~ fo of ~t Martin'f5, out o'f wlJfctJ 
'tt~ ilctiben ; tlJe ~atronage t~ gibcn to lJint after tuz ne~t 
gboiilance~ anti tbttt t~ a particular ~lcalrC in tlJe £Let', 
tbat aU fu,ceelling mertoU5'tlJereof O)aU be p~efcntei). inlli~ 
tutell anil inllutteil a~ otlJer mecto~fS are, wl)ic1J p~obe~ tiJat 
tl)e urft merto~ wa£i flot fo p~cfentell. 
~o that bl! 1llijat ba~ bern fain it mal? appear tl1at tbi~ 

ma~ not aPrefentation, b.ut a ;:0onatibe to W~. Tennifon; 
anll till a Prefentation once ban tlJerc if;) no ~ubjett~matte~ 
fo~ tlJe 10~ero~atibe to \Vo~h Oll. 

Econtra. ~lJete i;5 no llteafoil in lLa1ll \tlbitlJ malic£) ani 
~tfferenc_e in tlJe ltting'~ ~~erogattbe to p~efent upon <I1:e(:; 
fion to a new o~ Oli) "lLibiu(( : 1fo~ in botl1 ([afc)1 tge ~itle 
of tbe ltling; i~ br tbe ~~omotion Of tlJe 1ncUUlbznt, mUo 
ban t{Je ([are of botlJ ~aritbe~ lJere~ ann tlJe ;nC\ll one being 
erect ell out of tfJe oln ~arifb,parttcipate~ of tlJc- fame 
~ature \llitlJ it, ann- tuutt be fubjett to tl)e fame lRu!e~ of 
)!.,a\U~ unlef~ fome .fpectal ~~Obtaon i55 maiJe in tlJe att to 
e~empt it. '. 

~i)U55 it \t1a~ \l1ben upon tlJc ~ttTolutiott of abbic~ aftct 
. tbe ~tatute of 3 I H. 8. ann new 15Hbop~icfi~' \\lete ctettcil, 
tlJofe bin partic;ipate tuitlJ tlJe fame ~atute of tlJe mott an~ 
ticnt~ anll aU jJttcinent~ belonging to tlJe OUl 15ttbOP~t'kf$ 
btn folloW tlJofe \lllJicfJ mere nelnlr createil br tl}at illin~. 
~o\u tbi~ act lJatlJ mabe no ~ifferettce bcrWC£ll toe nem 

merton? ann tlJe oli) dlicCltii)ge, it malie~ it p~efentatibe itl 
it55 ~attttc, ~nn limit~ tbe miglJt of 10tefetltation to mr 
1Lil. J5tlbop ann )\.;il. Jermyn, not br wtar of betting anl! lliigt)t 
in eitlJct., fo Cl~ to gibe awap tlJat Prerogative tbe liting !JalJ 
at tlJe ([ommon )L,a\1.l; fo~ tl}eit ~itle come~ nUnet tlJe 
[[lo~n videlicet; -fo tlJat tue act mutt be unner{foolJ in tue 
~atute of a ~attition betmeen tlJertt., anll tbe tatlJer be~, 
,aufe ·ti~ an affirmatibc act \tllJtcl) will not -tafie aWelp an~ 
anteccbent lRigbt, ann >tifj genetaUr littoum tlJat t!Je ~te:: 
ronatibe i~ not bounn~ if not menttoneb. 

'm:i~ no ®bjertioll to far~ tlJat tlJe 15ilbop tbaU lore lJi~ 
~Utn bp tl)i~ mean~ .. bcctlufe 'ti£s no mo~e tlJan bluat t~ 
aUOU1en bp 11abJ in Qtafe~ of tfJe IiIte ~ature., a~ it \Uil~ itt 
Woodley-~ <!rafe, tul)ere tbe Grantee of the next Avoidance loft 
tJi~ 10~efentation., becaufe upon tlJe ~lolnotton of tiJe jJtt~ 
cumbent tbe lIiin« l)an a 'e!l:itle br lJifS Prerogative to tnefent. 

gct~ of ~arliametlt are to be conftruen ill-fabout of ttye 
Jt\tn~>fS Prerogative, ann ttJerefo~e tlJi~ (baH be conftru€lJ to 
malie an antJo\tlfon v:efeutlv bellen ttl ~otnt of ~ntereft., 

E e fOJ 
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fo~ UlticlJ tlJe Prerogative lball not llal! till (a~ It lJatiJ been 
objertell) 'ti~ e~c,uten once in 1&~efentatton. . 

a£' to tije g)biettton, ti;lat tlJt~ iSl an affirmatibe act, ann 
fo tmplie~ a Jat.gattbe \tJlJidJ r~'lube~ tlJe Iting)~ ~nterea~ 
t!Jc llam i~ otl:)tt\llife; fo~ afftrmattbe art~ tro not ercluilt 
lJi~ 1StglJt, tlJe ~tatutr~ of mUUSl are batb in tl)e afftrma~ 
title., ani) ret tl)Cl? i)o not tafte a\t)ap a ([Utt01U of llebtfing 
~atlll. 

''Qri1$ abfurb to imagine tlJat general mOJb~ itl an gtt ot 
~atltantent lball binb a iaiglJt \lllJidJ tUe ~alier~ of tf.Jt 
llam neber intenb£ll to mellille 1llttlJaU; fOJ tlJctf 9Jnteut 
ljere appcarSl plainlp to be onlp to create a ~artfb, to fettlt 
a lliettotl?., anb to o~ller tlJe lRtgbt of 10:efentation: ~f:Jete 
ate no mo~bS$ tlJ~ougbout tlJe \t1lJole act, from \tllJtclJ it call 

~ be inferrell, tlJat tlJe Prerogative ~a~ intenllcn to be bouulJ 
fo as it mi~lJt not operate upon tlJe Avoidance of tlJts lIle,: 
tto:r br Ceffioo, a~ welt llSl upon tlJe bIte Avoidance of aUl 
DtlJer p:etentatibe )L,tbtng bllJatfoeber. . 

\ . 

Jpdicium. gftertnarb~ in Michaelmas Term 6 Willi', &c. tfJe 
:ljubgment \lla~, .' 

(I.)~l)at tlJi J1ttllg batb a 10terogatibe to fJ:efent br Cefiion. 
(2.) 'Q!:l}at tlJis Difpenfation in Commendam retinere ball not 
fatiSften tlJe nert 'Ql::UtU, aull fo not barren t!Je Btng of 
tlJe Prerogative, &c. 

Firfr, fltlJe lling lJatlJ a Prerogative to ptefent UpOIl tlje 
~lomotton of an 1Jncumbent., aull tlJi~ i~ no ~nnobatton; 
fo: tlJere being no juntctal ~pitlton to tbe Q[ ontrarr is a 
{uffident cebil1ence to Plobe tlJi~ tliiggt; anll tlJo' a natural 
iReafon c~nnot be gibento fuppo~t it, ret it feem~ ber£ in!., 
tlJat \l'Jl)ett tl)e liiing bl? tbe <f~crctfe of I)i~ Prerogative batf) 
mabe a €lJurdl botll, tlJat be (botilll!}rabe a lRigbt to fill tlJe 
dIncsnq? ; fo~ 'tt~ but tl;Je <f~'lJ8nging of a )Life, anb 'tt)1 
p~obable tlJe ~atron mal? (notwitl}ftanlling tbe <ltbangr) be 
a~ near to IJt~ 10terentation as befo:e tlJe Avoidance br Ceffion. 

. f!:lJete are but few autlJo~ttieSl in tbe 15ooli)1 to iltrrct 
one~ gjUi:J((ment befote tlJe metgn of ~ueen Elizabeth, be~ 
eaufe tl)e Pope tl)ell claimett fU(lJ 10lefentatiolt~ a~ 'belon~$ 
ing to ut~ Q1;eclefiatlical 1urt~lltction., anll tlJe lUngs of 
England llill berl! felllom bifpute tis <Irtaim, but it llotlJ not 
foUob.'l tl}at tber lJali no fuel} Prerogative, beeaufe not claim~ 
e1.l in ,unlll? ll?ear~; allb tlJo' a perfect meafotl cannot 
be giben 1tJ~1' fncb a Prerogative 0; oult» be sUowell br 

I t~ 
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tlJe ([ommon ~aw, teet tlJe iliing (ball not be ,barrel) of lJir> 
lliiglJt; fo~ no meafotl tan be giben fo: a toUateral mar:; 
rantt!, allilpet tlJat i£s ~a\l.l at tiJi~ ~ap~ . 

([lJe15ilbop~icfi~ of England were at urft Donative; but from 
tbe t 7th of Bing John to tlJe 25 th of H. 8. tlJe :l5itbop~ tuere 
to be cbofen bt! t1)e }0ean anll ClClJapter, but tl)en futlJ (fIe:; 
erion muft 1)abe tl)e ll\ing'~ ~ot1ffrmatiotl, anll eben tl)e 
~tatute of H. 8. \l.llJitlJ erp~e[etlJ tlJe ~annet of maJiing ~~ H. S. ca. 
')5iOJop~, ilotlJ in fome ~eafure reffo~e tlJe <ltromn to it£i · 
antient ~~erogatibe; fo~ tlJo' bp ~itente nnller tl)e <3~eat 
~eal t!Je ~~io~ anll Qtonbent, t!Jen, anll tlJe ~ean anb <t!Jap~ 
ter now, !Jabe )L,eabe to elect, ret tl)ere mutt be a )l,etter mif" 
fibe tontaining tlJe Conge d'efiire, anll tlJe ~ame of tlJe t0er, 
fon \tllJOtlt tlJep tball tl)ufe. . 

(ltlJe autlJo~itie~ 1tllJtdJ babe been tUeil to matntaitllJtS$ 
l0~etogattl1e, \\lere Wright'S$ ([are, mlJere tlJe iJllueftton mass 
fuUp ttateil ann alljullgeil, anb after\tlarll~ 1lla~ allmttten to 
be lLa\l.l itl ~ir Robert Baffet'S$ ~aCe. 
~p )t.,o~n Dyer in Hillary Term, Anno 6 Eliz. put tlJe (]tare 

of ~it Henry Sidney upon a: Quare Impedit againff tlJe ~~~ 
(bop of Gloucefier anil one Reve, \l:ll)o wSS$ one of tlJe iJllueen'£t 
flt!Japlain~, aUb \1.1lJom fbe p~erenten to a ,<elJurcIJ, lJabin~ 
maile Parkhurft . t\le fo~met *Jjntumbent 13t(b0p of Norwich, 
rUplJofing (be lJfl~ a Pr~rogative to p~efent upon an Avoidance 
br Ceffion, \nlJtcU lJe ntn not tafie to be )l.,atu, anb tueu fatil~ 
quod alii Socii mei non fentiebant; but tue <tafe 'tl.la~ not ail~ 
jun~ell upon tlJat llieafan., it reem~ onlt! to be a Parenthefis, 
anil a runllen i1Dpinion of tlJe :]lullge. 

SI@anp <tafe~ mat! be ettell tulJere tlJe ~empo~altie~ of 15i~ 
fbop!S babe been feifell bp tlJe iliiug, anb t!Jetl I)e lJatlJ p~e~ 
fenteb to tbt ftlJurtb upon tlJe 10~omotion ,of tlJe :]lntnm~ 
bent; from \llbente 'tt~ tnferrell, tlJat. rUtlJ ~~efentation~ 
mere not bp dtirtue of anp Prerogative, but betauCe tbe atem~ 
p(i~altie~ were in tIJc laing'!S ~anll~; tlJi~ tertainl1? mutt be 
a berr meaJi jjnferente; fo~ to \tllJat ~urpofe fboulll tlJe 
Jliing mafie [lfe of lJtS$ Prerogative \1.lIJeu be lJan an 9Jnterelt 
in tlJe allbomfon it rdf, of tu!JidJ tlJe ')5tfbop wa~ 10atrou, 
&c. in refpect lJis ~empo~altie~ were tlJen tn tlJe ltting'~ 
~ani)~ 1 ~o tl)at tlJe fo~ee of tlJi~ argument mutt be (viz.) 
beeaufe t}Je King malle dtfe of lJi~ 'Jjtltcreft:, tlJerefo~e l}e gail 
nO Prerogative, ml}ttl) t~ berr abturil anll incotlfeQuential. 

\tlJe taeaCon Ul!Jl' all t!Je 1J3oofiS$ are alent ttl tl)t~ £eats 
ttl', iS$, betauCe bef~~e tbe ~tatute of Provifors ,tlJe lIiing 25 Ed. 3. 
1lla~ befeateil of tl)(~ Prerogative br t~e dlfurpatton of tlJe 

Eel Pope: 
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Pope: ~ntl tI)i~ l~ not onlp an gnfw£t to \l)r;at \ua~ none 
bcL)c tue Sl@alIing oL tlJat ~tatute, but finee alCo ; fo~ not~ 
mltt;ilatlJing tl;at lL crw, ti1t \tlergp U12re Co doffip unitell 
in ~lnerza .. tlJfit tlJ£~ OJ) lhti ufurp upon tLJC ~iglJt~ ofttJe 
fucet~in~ ll\tn~~; fOl tUe Pope btl) ftiH malie 15ifbop~ in Eng. 
land, anb n\:t£en~,:a~ ufter tlJat ~tatute tlJt~ <ll:afe _ lIlO 
l),'-)';n1cn, viz. 

4 I Ed. !3.~. John JBtfbop of Salisbury being Patron in UigfJt of bi~ lBt~ 
(top~icfi., p~rfcgtzi.l W. anb nietl, fo tlJat lJi~ ~empo~altie~ 
came to UJIZ ltiin g .. w. \t1iJo \1)a~ tlJe ~~cfentce of tlJe 15ifboP, 
IDfH3 aftcnrarll:o mane lB.tftop of Salisbury; ani) bccaufe I)e 
coull! not b~ botlJ l€)atron ann 'jJneumbent of tlJe llAbtng~ 
tbe ~dng blOU~l}t a Quare Impedit.'QL!Je J0efen1:Jant plea1:JcO, 
tlja t after tbe W,:atfJ of John 16ifbop of Salisbury lJts imme1:Ji~ 
ate ~~ent'ccrro~, anb befo~e iJis ([onfeeration, an1:J liflc111ife 
befo~e the l-ibing was boin, tlJe Bing bl' l1etter$S 10aten~~ 
(reciting big being mabe a ~itbop bp tiJe Pope) ga1:J (Irc1ntJJ 
to bini the ~empotaltie~, fo tl)at lJe ouggt not to p~efen~; 
anlJ tlJi~ ma£) bel1:J a gooil 10lea at tlJat ~itue, tVlJtclJ O)etD~ 
tlJat tlJe· Pope nin ufurp upon tgt~ Prerogative. 

"~i~ true., tlJi~ Prerogative to Plcfent bp Ce ffion , i!$ not 
tncntioneb in ti;e ~tatute de Prerogativa Regis, no mo~e i~ 
tlJe Prerogative to p~eftnt br lLapfc, ·ann pet tiJi~ UU!)l n2be~ 
ret tJenietJ tge Jiling, tlJo' notlJing tl1a~ fain of it Iifi£11l~fe 
in anp of tbe oin 16ooli~; 'ti~ mentionc1:J tn Cawdry'~ ~afe, 
that tbe JLa\u \tJa~ tlJU£) in tlJe Beig" of Ed. 3· viz. if t!Je 
~£tropolitan 1:Jil) not lnefent wttlJin ar ~ontb!$., tiJe lUng 
ann not ttJe Pope, OJour1:J PJobiile a Pafl:ar; anti pet no fueiJ 
gutlJo~ttr en n be founb in tl)at lliing'tl 'QI:ime .. 

Prefentment 15nt eber finee tlJat <ltafe \tlas abli1:Jgeb br Brooke, tlJts Pre
al Efglife. rogative lJatlJ been enjot'enllv tlJe llttngs of England, an1:J tfJere 
61. are no ~l€'£llent~ tuat tlJe Patron batlJ p~eCenten upon tlJe 

~~omotion of lJi~ gjncumbent. 
(2 Point) 'QI:bi~ Commendam retinere i~ not a ferbing tl]e 

lliing'~ ~urn ; ff)~ 'ti~ not putting a SJean into 10otretrtotl 
of a nem lLibing mitfJout jJnftttutton o~ jJnnuttton, 'ti}l 

Vaugh. 18. onll! a Cltontinuatton of tlJe 011:J Benefice in tge Came 10e~ron 
Winch.9 I • \11lJere it ttJa!$; fo~ tlJat \tllJiclJ lJe ball befo~e, cannot be t1Z0~ 
Jones 161. petIt' faib to be eommen1:JetJ to IJtm, tlJere tfl no new l!iig!.Jt 
~~~1:4kbr tran~ferretJ; ·ti~ true., tf tlJe jJneumbent bab tJietl ilurin~ 
344.' . tlJe c[ontinuance of fneb ~tfpenfatton, tfJe llttng ntlglJt 

babe loft lJi~ ~itle to p~efent. -
ann la111t' a~ tlJt~ <!taft ftan1:J~ up Oil tlJe act of ~arIta~ 

ment., tbe liiin~'~ Prerogative t~ let in bp malting of tf:;e 
([burd) of ~t. James a ll\etto~l', ann bp fetliug t!Je ~atro:: 

nage; 
2 



Pafch. ~ W. & M. in B. R. 1693. 2Ij 

nllQe ; anti 'ti~ no 11Dbjrrtion to far, tbst tlJe ~~ero~atibe tball 
not \uo~li., it bring nemlr createn ann mane a ~ariaJ :1fo~ 
tubcn once )tt~ eftablifbeZl., 'tt~ fubjecr to aU tlJe cfcclefiatli:: 
cal "II. a\t)~, a~ Non·refidency" Deprivation, &c. 

)~i~ to be bOltl br tUe fame ~ettJOi)S tuutciJ malie otlJrr 
mecto~i£~ fo., viz. if toe ~atron tlotlJ not p~efcnt \tIttlJ!n fi~ 
~ontb~ aft(r tue ~eatiJ of tte jjncumbrnt., it lball lspfe 
to tue ~~tI(narr; fo tlJat tiJe ~atron i~ hountJ br tl)e fatne 
lla\D~ in tbi~ ~afe., a~ in aU otbet ~are~ of ancient metto~ 
tie~, anti tiJe ncrt aboinsnce it felf mar be grantellobe~ 
br tlJe get of tlJe ~arrr. 

g:~ to tlJe ®bjettion., ~lJat tlJe 1nefent mecto~ llotlJ not 
come in br ~~erentation, 9jn1litution, o~ ~nlluction, but 
t!Jat 'tt~ a ~onatibe br tlJe tJ)arliament at leall buring 
lJt~ ~itne; ann tben it ros11 affirmetJ, ~tJat if tlJe ~llcum:: 
bent of a ~onatibe tG mane a 16tfboP., tlJe It\tng OJaU not 
p~efent, beeauf~ fueiJ a 10~01notion llotb not ruafte an aboi~ 
bance bV ClretTion; fo~ tte 1ncumbent iSS tlJe cItreature of tlJe 
:jfounller, ant) iSS not fubject to ~~btnar1? an1J <fptfcopal [lt~ 
tItation. 

~lJtss muft be abmittcb to be )L,a\n., but ret if an gJn,um~ 
bent of a ~(ln attbe i~ matJe m£cto~ br get of ~arliamcnt., 
8£S W~t Tennifon \t1a~ in tiJi£J ~afe., tlJ~n tlJe ltiin{t barb a 
Prerogative to p~ef£nt upon tiJe ~~omotion of fuelJ llietto~. 

~lJe 10~tnce'~ crafe in tlJ~ 8th Rep. come~ near tlJt~ at tlJe 
15ar., fOl in I I Ed. 3· tue W~ince tna~ ct~eatetJ ~uhe of Corn
wal, Habendum & tenendum eidem Duci & filiis primogenitjs ipfi
us & h~redum fuorum Regum A1Jg1i~, &c: 15r tt)efe mO~b~ tlJe 
10~{nce IJan an cf~ate in fee~ftmple tn tlJe faftJ ~uhcbom 
ne\t11p createtJ bp act of 10arlt~11lent., tlJe cItonfequence of 
tnhiciJ \t1a~, 'Qtbat tlJe 10#"ce ~Ulb be enilo\tJeb tlJereof: 
~o tete, tl)o' tl.Ji~ i~ a ne\tllliecto~r crc8trb br tile lihe au~ 
tlJo~it1?., viz. br art of ~arltament., ret 'ti~ Cubject to tlJe 
fame JL,a\tJ~ anti 1!iule~ \\litb otlJer lliecto~ie~ mo~e antieut 
tn ~ime. 

(tl)en a~ to tbe ~bjertion tbat ·tt~ not an abbowCotl p~e~ 
fentatibe buring tlJe JLife of ~l. Tennifon ; fo~ bp tlJe e~p~er~ 
mo~b~ of tlJe aet, tlje 10leCentation tlott) not bea in tlJe 10a~ 
tron)1 till after tlJe ~eattJ o~ Qbotllanee of tlJe p~efent 1tl~ 
tutubent; anb if fo., tlJe ilting')110lerogatibe cannot operate 
lJerc., becaufe be i~ intftletJ to p~efent roben tlJe 10~efentee 
of tlJe 10atron i~ atJbanccb to a greater ~fgnitr in tlJe 
CItlJurelJ., anb lJere i)1 no 10atron ret; nO\11 atiiuittin« it to 
be fo., tbi~ \DiU not p~ejulJice tlJe Bing'~ ~itle., becaufe ·tiS$ 
tlJe ~~omotion of tbe tjjneumbent tlJat entttle~ tl)e ll\ing, let 
t!Je abbotufon o~ ~atronage be mlJtre it will. 

• 15ut 
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16ut notb.1itbtlanbing tl)i~ ~bjectton, tbe miglJt of ~a~ 

fronage eben ill tlJt~ (]tafe t~ betteb tmmelltatelp; ·tt£) like 
3 era 323 a 1!ieberfion fo~ l1tfe grantell cum acciderit poC\: mortem of tlJe 
ISaund 14;' ~enant fo~ Jl,tfe, mlJiclJ beft~ an ~nteretl immelltatelt" tl)o· 

to commence in 10olTelTion in futuro. 
)1all1p, 1Jt \1:la~ neber i»tenlleil br tl)e 10arltament to bej; 

PJibe tlJe Bing of tlJt~ l0~efogattbe, anll tberefo:e tlJi£s act 
U1Ua be conllrueil (ass tbe mule iss in @bir Francis Barrington'~ 
€afe) aCCO~ilin!J to tlJe ~ubject::matter; fO: \1:llJidJ mearOtl~ 
jJUtlgment tuass giben fo~ tl}e ~latnttff, abfente jJufttce Gre
gory; \11l)iclJ ~ubgment UH1SS after\llarilS afftrmeil tn 10ar~ 
liamrnt. 

Gwynn t'{.}erfos Pie. 

E1ecttuent fo~ tmo Sl&.)etruage~., two earben~, anb 70 
acre~ of J1anb., IS acress of ~eabo\tl,. anb ~o gcress of 

~atlure in Much.Dew-Church, &c. ~lJe ~Iatntiff lJelibereb 
~ec[arationss to tb.lo 'Qrenants onll!, anb as to tbe 'lttanilSS 
in tbeir ~offeffion tbe }F)efenilant eutteb into tlJe ~ommo" 
mule; but becaufe I)e bab mabe feberal !mall 10urciJafess 
tn tlJat t0arifb, anb tlJe 101aintift daimeil oull! 20 gcress 
lstelp granteb to I)tm bl' )L,eafe from tlJe 13tQ)op of Glouce
fier; tlJerefo~e lJe mabel) bl' iJtss <trounCel, '(!tlJat tlJe ~lains 
tiff miglJt gibe a Note in 1l1:tting, befoJe tl)e fir! ~ap of 
tl)e ne~t ~erm b.llJat lLanl)~ tn particular be datmeZl.. anb 
tnlJ~re fuclJ Jl,anil~ bib lie, anl) tn tlllJoCe 10offeffion, Sec. OJ 
otl)etb.life tl)at be mtglJt 'not p~oceeb to a ~rtal at tl)e 
ue~t atrtie~; fo~ tlJe ~ef~bant notftno\uiug tnl]at JL,anns 
tlJe ~Iainttft U10ulZl dat., coulb not telltlllJat 10urcfJafe~ 
~een~ to p~oiluce at tlJe ~ttal; fed non allocatur. 

2 DE 
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Term: Sana~ Mich. 
Anno ~ Gulielmi & Marire Regis & 

Regillre in BanGO Regis, 1693 . 
. . 

ln~nkard 1;eifus Galdy. 

P afth. 3 Will. &c. Rot. 3 5~ 

~~d:m M Emorandurn <i.uod 
• alias fcilicet ret-

. . miuo SanB:i Mich. 
ultimo pra!terit. 

coram Domino Rege & Domi
na Regina apud WelhtJ. venit 
Johannes Blancard At. per J3o
coburn Cunningham Attorn. 
fuum & protulit hie in Curia 
di,J:i Domini Regis & Domi
na! Regin~ tunc ibidem quart
dam biJIam fuam vetfus Lau
rentium GaJdy alias ditt. Lau o 

rens Galdy Mar. demurent :1 
Londres en la paroffe de St. 
Pierre Ie penure in Cunod. 
Mar. &c. de plito debi. & funt 
pleg. de prof. fcilt. Johan
nes Doe & Rkhardus Roe 

ptbt up- que quidem billa fequitur 
on A Bond. in h~c verba, if. London .ff. 

Johannes Blancard Ar. que-

r1tur. de laurentio Galdy a1i~ 2 Salk~ 
as diet. Laurens Galdi Mar. 4U. 
demeureht a Landres en la' 
paro{fe ~e St. Pierre lepenure 
in Cuftodia Mar. Marefc. 
Domini Regis & Dominx Re";' 
gina! coram ipfo Rege & Regi- • 
ita exifren, de plito. quod red-
dat ei mille libras ftcrling le~ 
galis moneta: Angli.e quas ei 
debet & injutle detinet pro 
eo videIt. quod tum pred. Lau
rentius quinto die Januaril 
Anno Regni Domini Wil1i~ 
& Domin<£ Marj~ nunc R e-
gis & Regna> AngJix, &c. 
terti? apud London pr~d~ 
videlt. in parochia beatx Ma-
rice de arcubus in warda de 
Cheap per quoddam fcripturrl 
fuum obligatorium fJgillo ipfi-
us Lautentii figill~t. Curix(h 

diett 



diCli Domini Regis & Domi4 
na: ReginCE nunc hie often. cu
jus dar. ePc eifdem die & an
na cogn. fe teneri & firmiter 
obligari .prxfat Johanni BIan
card in prxd. mille libris fol. 
vend. eidem Johanni cum in
de requifit. eiret prxd. tamen 
Laurentius Heet fepius requifit. 
&c. pra:d mille libras prxfat: 
Johanni nondum folvit fed iJI. 
ei hucufque folvere omnino 
contradixit & adhuc contradi
cit ad dampnum ipfius Johan
nis viginti Iibrarum & inde 
producit feClam, &c. 

Et modo ad hunc diem [dIt. 
Implfr- diem Mercurii prox. poft quin
/IInre. den. Pafcha: ifro eodem ter-

mino ufque quem diem pra:
fat. Laurentius Galdy habuit 
1ieentiam ad billam prediCt. 
inteloquend. & tunc ad re
fpondend. &c. coram Domi
no Rege & Domina Regina 
apud Wefrm. venit tam pra''' 
difr. John. Blancard per At
torn. fuum prxdifr. quam 
prredid. Laurentius Galdy pet 
Ricum. Thomp[on Attorn. 
fuum & idem Laurentius d~ 
fend. vim & inj~riam quando 
&c. & petit audirum fcripri 
obligatorii pra:did. & ei Jegi
tUr in hite verba, ff. ~,a:: 

Oyer of clJent tou~ pat ce~ p~efen:: 
1m Bond te~ QUe nou~ Laurens Gal-
7!hich if dy ~at'lJant Demeurant 
In French. a )Lon1.ne~ en la ~aroffe 

ile ~t. Pierre Ie paub~e ~ 
Jaques Gowlales aun £@ar~ 
ctJant bu tlit Londres De:: 
tueurant ru I(l :warofft be 
~t Pierre Cornhil fome~ t€.:; 

4 

nu~ Et firmeuu:nt obUgc~ 
foliilaitement.. viz. feul 
pout Ie t::;ut a Jean Blanchard 
~~obotl~arei(:Iial ncl'J]fle 
tie fa Jamaica nemurant 
en vatolffe ile ~t. Jaques 
Wefl:m. eneJrount'e ileMiddJe .. 
rex en Ie Jam me tie :tuiUe 
JLtb~c~ ~terling1) mDlloie 
~anglie pout 1.'1lre pal'e~ 
au bitJean Blanchaxl fc~cf~:; 
ccutcur~ aomini!trateur~ 
ou al'ffntc8ufe pour 'fflire 
leQUelllspmcht bien ~ be:; 
ritablemfnt nou~ obHgi:; 
on~ ~ cf)aclJun ilc nou~ fo:; 
liilairmcnt feul Et pur Ie 
tout no~ ~crcticr.f> <f:rCCll~ 
teur~ ou allminifl ra J:(~ur~ 
ou arant caute au le~ ~e:; 
retier~ <lrt£cuteur~ Et an:; 
tninitlrateurfj be ctacun 
ile nou~ ftrnuzment per ecg 
p~ercnte~ CerIe ilc noJ feaut 
nat Ie cinQui.£tue jour lie 
Janvier nan~lr troiuemegn 
nureign be f'f~~~ublZrattS 
@>t~nictn ~iDam£GujJJam & 
Marie t.~OV Ef mOrne l);tnQ;le 
i5(fcoffe jFrancc Et gh'e~ann 
~efenfrun5 llc la 1f Ol1 ~ &c. 
Annoq;Dl)m. ,662. Petit etiam' 
auditum condltl0nis fcripti ob
Hgatorii prxd. & ei legitur in 
ha:c verba, iT. 'JLa ~On(Htion 
be cette ®bhQ;&tion eft QUe 
ft Laurens Galdy iL ~ncurant Oyerof 
,I"{ lLont12e~ ntlIu~ nbl{g~ Ef t~c CondJ~ 
Louis GaJdy fon frcrc llati~ mil. 
rant lle11fi€ ile Jam;Iica in 
Amerique eu touz De!!r Oll 
lr~ l\Jcrcttcr~ cfrtCUfcur~ 
ou 9 luntnt ar a r-€llr}3" i)eu~ 
ou i)e !e nne tienrnr cr~ 

crtitant 
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" 

ercitant accOlupL trent (t 
(outt bien Et bertrablement 

. tou~ (t ella cung te~<Ina ufcg 
~~o m iffe~ ~OIli)itijJn£5 Et 
l£)laintz que llf fa parte be 
bit Laurens GaJdy (l Louis 
Galdyou be rune neu~ ou 
ne lours ~cretitn; firecu" 
ttur~ Ef gnminiftrateur~ 
te trner ere cuter accom~ 
plier (t parer comp~t~ ~ 
fpccifi'e i)an~ n~rtaine ac. 
(O~i) ~ traite natf) ne jour 

be ta nate ne~ fait autte~ 
te~ fu~ nomme Jean Blan
card ilunc varte~ (t ne Ie nit 
Laurens Galdy tant put lup 
que PUt Ie nit Louis Galdy 
bautre parte felon 1)erita:: 
bIc ~en~ (t 91 ritention nun 
acco~n (t ttllite aIn~~ Ia 
p~en'nt £Dbligation fetra 
tuttle ~ be nul effect autrc:: 
tUc.nt f2rta (t btlUtUra en 
fa pletle fo~(e ~ bertur. Qui
bus Jectis & audiris idem Lau
rentius dicit quod pr~d.Joban
neS actionem fuam prxd. inde 
verflls ipfum Laurentium h~
here feu manutenere non debet 
quia dicit quod articul.& agrea
rnent. in Conditione prred. 
fcripti obligatorii meritionat. 

The De- faa. fuer apud London prred. 
fjndjnt in paroch. Be warda pra!d.quin
~~t~he to die Januarii Anno Regni Do
Brmti. was mini WilHelmi & Dna!. Ma
t»1Iti.e'n rire nunc Regis & Regina! An
London, glire &c. tertio fupradiCto in-
forthe TId Exerci/e ter prxd. ohan. B aocar per 
Df 4n Of- nomen Johannis Blancaul 
fi't.in Ja- pr~pofiri ~arffcal <l5ene~ 
malca. ral AngIice Provoft Marfoal 

GeNeral dc' infula de Jamaica 

refiden. in Parochia fancri Ja
cobi WeCtm. in Com. Mid
dlefex ex una parte & pr~d . 
I.aurentium GaJdy per no
men Laurentii Galdy merca
£oris refiden. in London in 
parochia fancri Petri pauperis 
agens tam in nomine Cuo 
quam pro frarfe fuo Ludovi ... 
co Galdy habitator. pra:d. 
inful.e de Jamaica ex a1rera 
par~e quorum quidem articu
lorum al'teram partern figilJo 
iplius Johannis Blancard ft. 
gillat. idem Laurentius hie in 
Curia profert (geren. dat. 
eifdern die & anno fupradic .. 
tis) recitan. modo fequen. 
videlt. in confideratione quod 
Laurentius GaIdy i"n nomine 
Laurentii Galdy pra:diCl. fe ... 
ciifet contrad. articuli & a
greament. Cum prxd. Johan. 
Blancard pro exercitio pre
diCt. oneds vel officii prxpo
lici MatefchaI de Jamaica du
ran. cermino feptem'annorum 
&. dimidii unius anni iocipi
end. a fexto die Julii tunc 
proximo anno Domini 1692. 
fub c1aufuJa & ~onditione po
fiea menconac, & quod Johan
nes Blancard mifiifet novam 
Commiffionem procuracon. vel 
deputacon. ifro die dat. cujus 
deliberaifet q.uatuor Copia$ 
Anglice Wtfpat'lJe~ per ip .. 
fum ftgnat. & figillat. in ma .. 
nus prcediCt. Laurentii Galdy 
prxfat. Ludovico Galdy di
reCt. cum fpatio A nglice a 
1Blanli ad inferend.Anglice to 
un up & ponend nomen ca
lis alia! perfon~ habitatoris 

F f • prxd, 
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pr~d. infulx qualis prxd. Lu
dovicus Galdv apt. eftimaret 
ad diCtum' Officium exercend. 
partes prxd. agreaffenr de ar
riculis fequen. Et imprimis 
quod 'deputatio fupramenco
nat. (ifto di'e dar.) non fact. 
fuir fed pro exercitio ditto 
officii idem ad incipiend. a 
prxd. fexto die Julii tunc 
prox. fequen. ufq; ad tempus 
in quo rrxd. Laurentius Gal· 
dy notum face ret pI xd, Jo~ 
hanni Blancard nomina per
fonarum quas prxd. Ludovi
cus GaIdy convenien. efiima
ret nominare pro deputat. fuis 
durante tempore quod inexpi
rat. remaneret de prxd. fep
tern annis& dimid. unius an
ni&quodtamciroquam prxd. 
nominatid & declaratio nami
num depurate pr~d. fact. foret 
prxd. Johannes Blancard obli
gat. foret facere & mittere An
gHce to paf~ cis novam de
putation. pro retid. diCti rer-

. mini feptem annorum & di
mid. unius anni & quod ifia 
deputatio (eodem die dat.) 
vacua & nullius effecrus rema
neret Et ulterius die. qd. prxd. 
Laurentius GaJdy tam pro fe- . 
ipfo quam pro pr~d. Ludovi
co Galdy parte fua firmiter 
alteruteri Be pro toto conve
nerunt agreaverunt & obli
gaverunt feipfos Executores 
& Adminifrratores fuos (cau
fam habentes) prxdieto Jo
hanni Blancard Executoribus 
& Adminifrrataribus fuis & 
caufam haben. folvere vel 

:2 

, 

folvi caufare bene & fideliter 
vere & de facto pra;d. Jahan. 
ni Btancard Executoribus Ad
minifiratoribus five Attorn .. 
fuis (cum caufam haberent) 
fummam quadringent. libra
rum frerling pro quolibet An
no bon~ & legalis monetx 
Anglix duran. pra:d. termino 
feprem a nnOfum & dimid. u
nius anni in eadem Civitate 

ILondon. in domo ubi prced. 
Johannes Blancard habitavit 
vel habiraret ad finem termi
norum folution. pofrea men
donate in quatuor equal. folu
tion. videlt. ruper fextum di
em OCl:obris fu per fextum di
em Januarii fuper fextum di
em Aprilis & fuper fextum di
em Julii cu;uflibet pr~d. an
norum de quibus prima fo]u
tio faCta foret fuper fextum di
em Octobris tunc prox. ac eti
am qd.LaurentiusGaldy in no
miDe prred. firmiter obJigavit 
feipfum ut pr~fertur defen
d~re AngIice ,to five harmleft Be 
inqempnem prrefiare prrediCt. 
Johannem Blancard ab omni
bus periculis prxdict. officii 
duran. pr~d. termino feptem 
annorum & dimid. unius an .. 
ni & a dampnis detrimentis 
& confifcationibus qUa! ac .. 
crefcerent ab onere prrediCt. 
pro negligentia defalt. defed'. 
mala gefl:ura vel malo admi
nifiratione tam pr~did. Lu .. 
dovici Galdi quam deputa
torum fuorum vel perfona
rum cum quarum nominibus 
fpecificat. in prredict. de-

puta .. 
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putatione infert. foret vel quas 
pofrea appuntl:uaret pro de
putat. luis Et quod pr~diCt. 
Ludovicus Galdy vel illi quor' 
nomina &c. bonam & fufficien. 
fecuritatem darent gubernaro
ri prxd. infuI,r pro exercitio 
pra:d. officii in modo ficut con
fuet. eft & in eafu placeret 
diClis Dom. Regi & Dnx. Re-

. gina: revocare literas patentes 
quas eoncefferunt de diao of
ficio prxfat. Johanni Blancard 
quinto die Novembris Anno 
Dom. J 690' fecundum po
tefratem quam refervavenmt 
fibiipfis per pr~d. literas vel fi 
pr~d. Dominus Rex & Dna. 
Regina Offic' ceffare caufarent 
ante expirationem pr~d. fep
tern annorum & dimid. unius 
anni eonc1ufnm & agreatum 
fuit inter partes pra:dict. quod 
tunc ifrud agreamencum una 
cum pra:diCl: deputatione fact 
prxdiCl. Ludovico Galdy vel 
ejus Deputat. & qux ponea 
per· predict. Johannem 13130-
card fact. foret null. & nulli
us effefrus remaneret quafi 
eadem nunquam fact. fuiffet 
in quo cafu prxd. Laurentius 
& Ludovicus Galdy non 
folverent prxd. Jqhanni Blan
card Executoribus vel Admi
nifl:ratoribus' fuis (& caufam 
baben.) pro aliquo )ongiore 
tempore quam quo gauderent 
& exercerent diClum offici
um per ipfos vel eorum de
putat. & folummodo nfq; 
ad diem in quo atl:ualiter a
moti forent ab exercitio pra:d. 

officii fecundum ratam qua
dringent. Jibrarurn frerlingo .. 
rUm per 8.nnum &c. prout 
per articulos prxd plenius]i .. 
quet & apparet Et i,dem Lau
rentius ulterius dicit quod per 
quendamAGtum in Parliamen
to Domini Edwardi [exti nu
per Regis Anglix &c tent. a'" 
pud Wefrm. in Com MiddJe- The AU 
rex per prorogationem vicefl- ojE?_ VI. 

rno t~rti.o ?ie Ja.yt~arii Anno 16li:Jlof 
R;gm dtch Doml~1 nuper Re· 'ofJic~, 
gtS Edwardi [extt qUInto & pleaded. 
ibidem continuat. ufq deci-
mum quintum diem Aprilis 
Anno Regni difri nuper Regis 
Edwardi fexti fexto inter alia 
inaClitat. fuit authoritate ejl,lf-
dem Parliamenti qd. fi aJiqua 
perfona vel perfona: ad aliqd. 
tempus (ann fo rtctte tt]e 
get ufq; ad tbe fira ~~Obifo) 
pront per eundem Adum inter 
alia plenius liquet & apparet 
Et idem Laurentius uiterius 
dicit qd. poft prxd. Attum Par
Hamenti fcilt. prxd. quinto die 
Januarii Anno Regni Domini 
Regis & Dominx Reginx tertio 
fupradicro apud London prx-
ditto in parochia & warda 
pra:difr. agreat. fuit inter pra:!-
ditt. Johannem B1ancard & 
prxdifr. Laurentium & Ludo-
vicum quod prxdifr. Job In-
nes faceret prefato Ludo .. 
vieo deputation. officii prx-
diet prc£pofiti Mar. Anglice 
of ~2obDft gearIDal in 
articulis pra:did. mentio-
nat. pro prc£dicr. termino fep-
tern annorum & dimid. u-

F f:2 nills 
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nius anni & fub conditione & 
agreament. prxd. in prxdittis 
articulis mention at. & quod 
pr~d. Ludovicus & Laurenti
us. pro deputation. officii prxd. 
fic faciend. foIverent prC£fat. 
Johanni annual. [ummam qua
dringent Iibrarum fterlingo
rum fub modo & agreament. 
in articulis prxd. mentionat. 
quodq; adturu: & ibidem in 
profecution agreament. prxd. 
& pro [ecuritat. folutionis ditto 
annualis fumma! quadringent. 
librarum articuli prC£d. & [crip
tum obligatorium prxd. hie 
in Cur. prolate faa. fuer. & 
idem Laurentius ulterius dicit 
quod prxd. officium PrC£pofiri 
Mar. Anglice of 10~Oboft 
SI@arllJal in articuIis prxd. 
menconat. tangit & concern it 
& prxd. tempore confeCtion 
articulorum agrea men t.& [cri p
ti obligatorii prxd. tangebat & 

TheOffice concernebat aLlminifiration. 
~ofJcern- & execution. JufiiciC£ infra 
tn~ the dO. r: 1 d J . 
Execution prx ICt' InlU am e am31ca 
of Juflice. exifien. parcel. pofTeffionum 

& reventionum diaorum 
Dom. Regis & Dnx. ReginC£ 
Coronre fuoe Anglioe & fub 
eorum regimine quodque an
nual. reddit. vel [umma qua
dringent. librarum per an
num per prC£diCt. articnlos 
agreat. folvend. per prxdict. 
Laurent. & Ludovicum GaJdy 
eidem Johan' fohn' fnit pro 
exercitio & deputatione officii 
prxd' contra formam Statuti 

,prxd' videlt' apud London 
prxd' in paroch' & warda 
prC£d' & fic idem Laurentius di
fit qd' fcriptum obligatorium 

4 

proed' necnon articur pr<ed' bie 
in Cur' proJat' vigore Statuti 
prC£d' penitus vacua & nullius 
vigoris in lege exifrunt Et hoc 
parae eft verificare unde petit 
judicium fi pr~d' Joh'es aCtion' 
fuam prxd. inde verfus eum 
,habere feu manutenere debe
at, &c. 

Et pra'd' Joh'es dicit quod Replk4ti
ipfe per aliqua per prxd' Lau ... 0lI. 

rent' fuperius placitando aile-
gat' ab afrione fua prred' inde 
verfus ipfum Laurentium ha-
bend' prxcIudi non debet quia ' 
protefrando quod prred' offi-
ci urn Prc£pofiti Mar' non 
tangit feu concernit executio-
nem Jufiitire idem Joh'es pro 
placito dicit quod infula prreda 

in partibus tranfmarinis ex-
ifiit necnon ex antiquo ha-
bitat' & poffeffionat' fuit per 
Hifpanos IndOi & alios homi-
nes alienigenos & forinfecos 
inimicos hujus Regni Anglix 
extra Jigeantiam five guberna-
tion' hujorce Regni quodq; 
anno mill'mo fexcentefimo 
quinquagefimo quinto infula 
prxd' & inhabitant· ejofdem 
infulx per vim' fubditorum 
hujus Regni AngJiC£ virtute,.,..L h 
db' & fi LI:'. h' 6 fJ~t t I e Ita UUielen aut Ort- lJlttnd 
tate in ea parte habita com- Was con
million" conqueff & in fob- qHered. 

jettion' reduCt' fuerunt quodq; And 4rt 

ab inde ~ontinue pofrea huc- governed 
U[q; infu]a pr~d' necnon in- by the;,. 
habitantes & incolx inde per DWnLItWI, 
. I & . r..l lind not by Jora eges Statuta eJolUem the Sflt-
inful:r propria & non per t~te.r of 
aCtus parliament' five fiatut' England. 
hujus Regni Anglire regulat" 
& gubernat' fuit & adbuc efi 

quodq; 
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quodq; executio officii ,prxd. 
eandem infuJam & incolas in· 
de tantumodo concernit & in 
c;:ad. infula folummodo execu
turf & non alibi & hoc idem 
Johannes parat. eft verificare 
unde petit ;uditium & debitum 
fuum prred. una cum dampnii 
fuis oecafione detentionis debi
ti illius fibi adjudicari &c. 

15artl)oI. ~bo\1)er. 
1ejoy;aer Et prxdid. Laurentius dicit 
jo:: the quod bene & verum efr quod 
C9mJllefl ante conqueftum Infulre prxd. 
the) were in replicatione prxd. Johannis 
gover~ed fuperius mentionat. Infula 
by the,r d b f . 
fJwnLawI prx . gu ernat. mt per leges 
but not '& ftattlta & jura ejufdem In-
6nce. ful:£ propria fed lnfula prred. 

a tempore conqueftus prxd. 
femper fuit parcell. hUjllS Reg .. 
ni Angli~ & per leges & fia
tuta hujus Regni Anglix & 
non per prxd. leges jura & 
natuta InfultE pr<l:d. propria 
gubernat. & hoc parat. eft ve
rificare unde ut prius petit ju
dicium & quod pr:£d. Johan
nes Blancard ab afrione fua 
prxd. inde verrus ipfum ha
bend. prxcludatur &c. 

1fr. 10embertono 
'ilro tlJis lltejotnber tlJere 

ma)1 a ~emurrer., anl'l 
tbc ~efcnl1ant joincll in 
~emurrer. 

Sed Q9ia Cur. Dom. Regis 
Conti- & Dom. Regime nunc hie de 
uuancy. Judict. ruo de & ruper prx-

miffis reddend. non dum ad
viratur dies inde date eft par-

tib~ prxd. coram Dom. Re
ge & Dna. Regina. apl1dWefrm. 
ufq; diem Veneris prox. poft, 
Crafl:. Sana. Trin. de J udici<? 
fuo de & fllper pr;£mifIis ill. 
audiend. eo quod Cur. diet. 
Dni. Regis & Dnx. Re.gin~ 
nunc hie inde nondum &c. 
((fotltinuanl'l. ufq; in ~ct. 
S:1@artini) Ad quem diem co
ram Dno. Rege & Dna. Regi
na apud Weftm. ven. partes 
pra~d. per Attorn. fuos pr<£d. 
fuper quo vir. & per Cur. diCl:. 
Dni. Regis & Dnce. ReginCE 
nunc hie· plenius intelledis 
omnibus & fingulis pr~miffis 
maturaq; deliberatiooe lnde 
habita vide.tur Cur. diet. Dni. 
Reg. & Dnx Reginx nunc hie 
quod placito prxd. per prxd. 
Laurentium modo & forma 
prxd.fuperius rejungendo pIa .. 
citato materiaq; in eodem con
tent. minus fuffic, in lege ex
ill:. ad ipfum Johan. ab acrio
ne fua prxd. inde verfus pra:
fat. Laur. habendo pra!c1udend. 
Ideo conf. eft quod pra:d' 
Johan' recuperet verfus prxfat' 
(Def') debit' fuum pr~d' nee
non II 1. pro damp. fuis qll~ 
fufrin. tam occafione detent .. 
debiti illius, quam pro mitis 
& cullag. [uis per iprum cir
ca feQ. fuam in hac parte 
appofit. prxd. Johan. pertcur. 
didor. DoL Reg. & Dn:£. Reg. 
nunc hie ex affenfu fuo adjudi". 
cat. & prxd. Laurentius in 
mifericordia &c. 

Blankard 
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Blankard rvcrJus Galdye 

2 Salk. 41I• T$cf ~laitttiff \tlMl 10~oboll~~atftJal of Jamaica~ ann bp 
. certain article~ mane between IJtm ann tlJe~efen'-' 

bant, be grantcn a ~eputatiot1 of tIJ2t ilDffice to tlJe ~e~ 
fennant fo~ feben l!?ear~ attn an lJalf~ unDer tlJe lPearI~ 
ment of four lJnnb~en ~ouni.l~, ann tlJe ~efenbant gabe 
150nll fo~ tlJe lSerfo~lnance of tfJe agreement, anb now au 
action of Debt \lla~ b~ouglJt upon tl}at )Bonn. 

'QrlJe ~£fenbant pleanen tte ~tatute of E. 6. mabe 8:: 
gainR buring anll feUing of $IDffice~, ann aberren tbat tbt!S 
$ll)fftce concerneb tl]e abminillration of ~utlice in Jamaica, 
ann tlJat br dtertue of tl]at etatute botl] tl)e 150nn ann ar:: 
ticle~ were boiti. 

~lJe 101aintiff repliell, ftljat J;tmaica \tJa~ an gJffanb inlJa~ 
btteb fo~merll? br tlJe Spaniards, ann gobernen bv tl)eir OWU 
~a\tl~ eber fince tlJe Conqueft tlJereof bp tlJe Englifh,: ann tlJat 
tlJe (f~ecution of tbe fain g)ffice onlr coucerneb tlJe faill 
~aann, ann tlJe jJnlJabitant~ tlJereof., &c. 

ttlJe ~efenbant rejoinell anb confetTetl] it to be a Conquer
ed Nation., but tuat eber finee tlJe ([onqueft ttereof it t}a~ 
~arcel oftlJi~ ltiingbom, anll «ollernetl bp tbe JLa\t~ of Eng .. 
land, anb not bp tljeir own )L,a\t)~, &c. 

atlJe ~Iaintift llemurren to tlJe lliejoinller, ann tl]e ~e~ 
fennant joinetJ in ~emUtrer. 

¢lJi~ ([afe \1Ja~ argueil tn Trinity ~erm br tlJe ([ounrel, 
mbo tJ~e\n tile ~leabtn«~ ; nub tbe onlp ~ueftton \tla~, Whe
ther the Laws of (fu«lanll were in Force in jlamatcli --: 
. 9lt wa~ fain tl)at gtt~ of l!)arliament mstle in England no 
not binll tlJe ~eople of Jamaica, becaufe tlJrt? babe no lIles: 
p~efentatibe~ in our ~arlfament~; maul? ~ntlancf~ \nrre 
giben to maintain tlJi~ ~pinion., a~, tbe ~tatute of 5 Eliz. 
batb no 1fo~ce tbere., fo~ bp tbat )Lam ·ti~ enatt£b, '<!rlJnt no 
faerbant fboultJ be retainetJ witbout a 'Clreltimonial., tl:)at tbe 
1ullice% ft1aU affef~ tflemage~ of 0erbant~., anll tbat nol0er:: 
fon !ball etcrcife a flCralle l.llitl)out bein~ gpp~entice fo~ 7 
~ear%: ~om if tbi~ OJoultl be )L,am in Jamaica it \tIouln ne:: 
iralY -rdl ~b~ ~lant~rC5. , 
~be ~tatute of Ufury both not btnll tlJem, fo~ tuer allow 

t!Jere mo~e fOJ tije )loan (If ~ollel! tl}att \lllJat i~ permitteil 
bp tijat lGaw. 

4 @>ince 
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~inc£ tbc acquifitiotl of tlJt~ ~lace it l}atiJ been tahen: 
!\)otice .of br febet's! att~. o~ ~arliame~lt .. a~'t br 12.. Car. 2. 12 Car. 2, 

ttllJicb t~ an ~rt fo~ v~ob~btttng plauttng '{tobacco ttl Eng- cap. 26. 
land, U1ijete adZ caUca a.. Colony anll Plantation of tlJi~ llttng~ 
bom in America, ann tn 15 Car. 2. an actb.la~ tnane fo~ etl~ 
coutagemcnt of ~rabe; bl? \tllJtcu it \.tUl~ enactell, ~fJat no 
<ltommollitp of .tllc (jf5~owtlJ of Europe OJalllle tranfpo~ten to 
tlJe It\ing'~ ~lantation~ in America, but tul)at U)aU be ffJtp~ 
pen in England. 

l5}! tiJ¥ @)~atute of 22 &, 2 3 Car. 2. tti~ calleil an EnglHh Cap. 26. 
~lantatton tn America, mljtclJ lbe\U~ tlJat tlJe {!ctlcral JLaWfJ 
of tbC lliealm 110 not £~tenll to it, anll tlJerefo~c tl}i~ 101ace 
beitt!A not mcntioncll tn tlJc etatute of Ed. 6. tlJat }Lam 

0=; • 

l,)atl) no 1fo~cc tiJerc. 
ann fo~ a furtlJer ~~oof of tlJits mattct tl}c <farl of Derby'~ 2. And. 't16~ 

Cltafe \tla~ mcnttonen \lllJiclJ ma~ tlJu~! 
lliiug H. 4· I) an tlJe Hle of M~n br <ltonQuetl, anll bt? }Letter~ 

~atent~ lJe granten it to ~ir John Stanly tn fec, tn \lll)iciJ 
<l5~ant tbetr tuaf) a ([laure, ~lJat tlJc fain J£le lbouln be go~ 
berncll bl? tl)c <tommotl )Law of England: aftCt\Ulri)~ tbe 
<farl of Derby malJe a ~onberance tlJereof to Ufes, &c. anll 
br lJi~ Laft Will Debitel'l it, &c. ann it \lta~ ai:JjUllgeil tijat 
none of tue ~nlJabitant~ tlJere lJallanr 9lnbcritance in 

· tlJeit 'a,ann~ befille~ tlJc Earl ann tlJe BHhop; fo~ l;Jeing go~ 
betnen bp tl}ctr omn lLaws, neitlJer tlJe @>tatutc of [ICeS o~ 
of ~min~, o~ ant' otl}er act of tbe ~arliamcnt in England 
bill binn tlJem \tittlJout e~p~er~ g@cntion tlJereof. 

(2.) 1n tlJe tte~t ~lace it ma~ faill, ~lJat tbi~ if5 not an 
~ffice, mlJtclJ concertl~ tlJc anminitfration of lutlice; tt 
11.la~ comparetJ to a J5ailinHcli of an ~unn~en., ann a~ futiJ 
'tile ~alc tl}ereof l}at9 been ailju~gen not to be 1llttlJin tlJc .~ 
~tatute of Ed. 6. J5cfine~., 'ti~ not abctrelllJoU1, o~ itt \l1lJat 41:eon. 330 
matter it conccrncll t(Je Q};tecution_of :Jjutlite. . 

Econtra. 9lt \Da~ argueb fo~ tlJe 101aitttiti, tlJat tn aU 
~Iacc~ tl}ere ate fonte ~etlJon~ anb 1tiule~ of ([;obern~ 
ment, anb tlJat aftcr an abfolntc <ltonQuetf, tbe 10eo~ 
pk are mUoUr at tlJe min of tJJ. <ltQnquero~~ mbo mal' 
malic nem o~ confitm· tl.Jctr oln ~a\U~; but untiil 
{ncb JLa\tl~ are mane.. t}Jep !baH not be gobcrncll br tlJet~ 
ottUl 1La\D~; bcc:tlufe bp tlJe Conqueft tl.Jetr ~~opertte~ are 

lott; 
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loft, ann tlJeir dlJobctnluent i~ tlitIoU,1£i), aniJ bp f.fonlcquente 
none of'tl)eir Jl & 1l.l~ remain; tfJercfo~e ttc 'JL,atD~ of tge 
€onQucroJ muff tafie ~lac£; ann 'ti5J bert' rcafonable tbat 
mt}at tI)Cr clljO!, 111' bi.£) 1l)ermitrion ft'ouUlbe fubjett to l)t~ 
(JOobrrnment ann 11.Al\)J~. . 

JOut 'ti~ a~ unreafonable tlJat Englifhmen (boulb lofe 
ti;ifit lL a\tl~ br a Q onQueft of a ~ation, 1liljicb 71a\U~ ate 
tlJrir lBirtinigl1t., anll bllJiclJ tljep carri' witb tl}em \tllJere~ 
rucl' tl)el' ~o: ~ o~ if t!Jet' Oioulil, tilen bl' tot aLonQueff of an 
'iinftod <Jfountrr., their 1La1u£S muff remain., ann tl)e Eng..: 
Hili JLaw)l mu(t be Eubject to tl)ofe of tbe Alchoran. 

)J3ut mt' )Ln. Coke in Calvin'~ <[afe te!l~ U~ ht' \tllJat lLa1u~ 
l~tngllom£S ~otten b1' Conquefi (ball be gObernrlJ, ttllJere be 
lualu% a wtfference 8£S to tlJat 10urpofe between a Chriftian 
ani) Heathen Kingdom: ~O~ bl' tl;Je aronqueft of tl;Je otie, tlJet~ 
8.ntient l1atllz remain in 1fo~ce ttll netu 1LaUl~ ate malle b~ 
tiJe ([onQueto~; but bl' tlJe <!tonQneft of tlJe otlJet, viz. bp 
([tHiftian~, tbei.r l1a\ll~ are mlJolll' ab~ogatetJ, becaufe tbt 
. JL,am~ of tlJe ~eatl;Jen~ are conttatl' to tbofe of (J5otJ. 

$.'0 tbat it teem~ not to be a 1lIlne.1tion no\tl Ill' tlJlJat 
JLa\.U~ tije Span!ards 01 ~atibe~ lban be qobernen tbete: fo~ 
tbelt ~ountrr bein~ poffelIell bp Englifhmen., tl;Je )Lams of 
England muft tafte 10lace tiU tlJe llttng tban tlJtn.fi connrntent 
to make ant' altttatton. . 
~n tl;Ji~ fltafe tUe t0~opettl' of tlJe ~otl i~ gainetJ bp tl;Je 

10ofI£[o~; but tlJe ~omtuion anll (J5obetnment tlJereof be~ 
10ng£S to tlJe <!Ctown; ann to p20be tl;Jat tlJe EnglHh l1a\1).£$ 
are tn ~o:ce tlJere., tlJi£s fingle 9lnllance \.Ua£S offereh, viz. 

a [[1rit of <Jerro~ bin Ire upon a ~Ui)gment giben in Ire
land befo~e tlJat l1ltngbom \l)a~ gobernelJ bl' our lLa\tl~, 
tvbtdJ teem~ to be a pataUel €afe. 

a£s to tlJe g)bjectton., tlJ(\t tlJel' IJabe no 1fiep~efentatibe~ in 
our 10arltament£s, it win ftgntfl' bert! little in tlJt~ <!tafe, bes: 
,eaute tlJe ~tatute of Ed. 6. t\1a£S mane long befole tlje cton~ 
Que! of tl)e ~aani), anll tlJerefo~t tlJe ttlattt of mep~efeutas: ~ 

, tibe£S can be no reaton \\llJp ~tatutef$ \lllJiclJ \\leTe mane be~ 
fo~e that aronQueft tbouli) not bini) tlJere. 

an EnglHhman 8ccuCeb tlJere of €lJeft t~ to be trieb bl' a 
~urr., fo are aU €ontract~ to be trieb bp tlJe fame ~etlJob, 
anb not bl' tlJe )l,atu£s CJI tl)at ltleatben <II: ountrl': ~o1:D tlJiss 
i~ part of tlJe <II:ommotrJeaUl of England, anb if Cucb JLafil~ 
are ufeb tlJere., bllJat meaton can be gtben \tJfJr ~tatute~ 
mabe l)ere, ft)ouib not ltlte\tltfe be of 1fo~ce t!Jere '! 

2 
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15ut ~ti}5:pi.af;t tuat fuclJ ~tatutef5 no b,ntl ttJel'C~ fo~ tl1e 
• ~tatute of JL,inlitaticn~ e~tHln~ to aU <rcntrurtll mUi)z itt 

tt)(lt l01acc.: . 
tlCijc Heptarchy '\\la~ fubiluetlbr t!Jt Jliill~ of -t1)z Well: Sax~ 

ons, \DiJo tlupofellllalu$) upon tbe conqueren ~ation, {Otue 
tot}etr-?f ijabc obtainell etcr fituc~ 8f5 Ultewife 00 tljDfe 1La\D~ 
U1ta~~J \\lere inane bl! William taUt'It tue '\ll:DnQU£ro~, anti it 
11Ja~ a long ar:inn~ befD~c tlJe ~eoplt ban anI' otijet: fftla:'liru~ 
ment. I _.. .' 

tj,U 2 'R. 3· aU tlJc '91ubge~ cf 'Etigltind mt't in tile Exchequer- 7 Rep. 2: 
Cbambe'r to -totifiber n;l:J~tlJer tlJe ~£ople in Ireland were .J 

bountl b1! an: ~ct of 1f)arIiament tn-atle inEng~and'; ann t!)q! 
ijeJl tqer IDI?t't,not fi $ ~ 0 fudJ~!Jing~, wbic\l 'Ulere ilene tijere ';. 
J5ut tllat tllcr mere ~ubj£(tz of England, ann ml)attf,:;cr ili.ll 
out of Ireland mnn: be (onfo~ntable to tije JLs\tJz of England. 

gUt) f',:~ t!}ip mcafon 'd~ not luatcrial bJnetl)er Jamaica iiJ 
part of England ()~ not, fo Ion~ a~ ';;tZ fubject to ttJe ;llVOlni~ 
nion tiJerrof. , , 
'~i~ true tlJe.re ate maur ~tatut£,~ rulJicIJ ate not ufen 

tbere., liZ tlJe ~tattttcz of Ufury, ann of lLa'tlo'Urrrz ; but tiJefe 
are lla\tlZ not obferbei) llerz; (lub tl}erefo~e ~ti~ not to be 
objecteb tlJat tber bo not bini) in Jamaica. ,. 

(2.) 1t lJatlJ been ur g~tl in tlJe tle~t ~lace tlJat ·ci~ not 
fain in \l1ljat lUanner tlJi~ ®ftice tli'D concern tlJe aZlminif 
«ration Of ~utHce; 'tt~ aberrei) in tlJe 11)lcabing., tbat it tlib 
concern ~utltcr, but 'tifJ neber, tteweb iJo\tl o~ in tul)at 
mftnner. 
~t nHl~ aUo faitl, ~lJat ex vi Termini, tlJi~ cannot be tal~ 

letl tln ~fftte., 'hz onll? a <l5aolcr; but if tlJat was ailntittci)., 
3tt~ lUll :\llitl)in: t}Je ~tatut~~ fo~ no <l5a~l~tjz .e;rcept£tl out 
of tlJe art., bItt ,tlJe ~arOJal of tl)e King·fJ Bench ClrttJt!Je ~aat:; 
bcn of tlJe Fleet. , 

• Cur'~ ~lle )L,&\l)~ br wlJitl} tlJe t0etlple,wcJc ~Oberneb befo~e 
tte CJt:onQuetl of rUe ]ftanb, bo binll tlJem till nem J1a\l)~ 
arc gillett, ,ann, actZ of 10arltamcot luatle tere fince ttc 
<!1cnQuet't bO not j;)Jnb tlJem., unlef~ ~lj~1! ate peaticurarlp 
nametJ; tlJe lltzafon if3~ betaufe tbo~ a qronQUerD~ mar make 
nem )L,aUJ~, ret tl)ere i~ a ~ec;effitr t~at t,ijC fo~mer O;oull1 
be itl1fo~ce till "CUt are obttlineD~ anti e:~e" ti)en fome of 
tiJrit· cln f.[uftom~ mBl! f£tnain. ' 

)51' tl)c ~tatute of "7 H. 8, Wales UJa~ uuitC1l to England, Ca 21 
~H·t tome 0;; tbeir ([uftont~ ilia remain; 'tt~ fo Hltwt!e in p. 0 

Ire]and, Ulbitb ~ation, tl)o' tonauercll, 'Pet ftin retainen tIJeit 
eli) ([utlotnf3., az in tile <!tare of Tanill:ry: @>o t~at there mal! be 
r ~a;rt of tlJe ~o[effion% of tfJe €cotun of England (~~ tije HIe 
of 'Man i~) ann ret not gOberncil bp our JLa\l)~. 

G g ~",ll 
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anil tlJerCto~e it 1tlaz i)ctil, tlJat Jamaica UJa~ not gOlltttUil 
bp ti)e l1a\lJ~ of England after tlJe ~otlQuett tljerccf., tiU new 
JLa\lJ~ tuere maile; fo~ tlJcr i)ail ndtlJer ~ljetlft o~ ~ountir}J., 
ttcl' DJere Dult: an aff£tnblp of lQleople UlbtclJ atc !lOt bounn 
ill? out ·J1atr~., un!cf~ particularl!' tnentionril. 

gjn Barbadoes aU f:ue(Jolnz are {ubjett to i0cbt~., anb art 
eilcemcil a~ ([lJattel~., tiU tI;Je ~teilito~~ are fati£su£il, anb 
tben tlJe lLanil£S ileCccnil to tOe ~ctt; but tijc )Ga tu i f5 oel)et:: 
wife lJerc, mi)iclJ fbe\U~., tf)at lbo' tl}at :Jjfianil i~ ~arcel of 
tl)e ~Drre[ion~ of England, ret ti~ not gOberUCi) b1? tur JL,a\tl~ 
maile berc, but bp tt]eir own particula~ llaUl~ ano ([unOnt~; 
anil fo~ tgefe lli2Clfot1~ ~utt~ment Ula~ giben fo~ tl)e 10tain:: 
tiff. 

Matthew 'Verfus Ollerton. 

D <fbt upon an Award, anll a erIerbitt fot tlJe ~laintiff ; 
anil it 1l1a~ no\1) mabel) in atrect of 9Iutlgment., anil 

tlJe QJ;~,eption tallen, \t"t~, ~lJat tlJeSj@atter inWifference 1tHl~ 
referreil to tlJe ~laintiff lJimfelf.,\nl)o malle anamaril,Sed non 
allocatur. ~blll tlJe ~aCe of @)etjeant Hards \lHl~ tcmemb~en br 
9lutlt(:e Dolben, (viz.) ~lJe @)erjeant tooli a ~o~fe from lnr 
JLo~n of Canterbury's 16ailtff fo~ a Deodand, anil tl)e arclJs; 
bilbop b~ougllt fJi~ actiOn., ann it coming to a '([rial at 
tlJe attiie~ in Kent, tlJe ~etjeant br mule Of ([OUlt, referrell 
it to tlje atclJllftbop to fet tlJe 19~ice of tlJe ~o~fe, tDlJiciJ 
1lla~ bone a"o~ninglr; ann tile ~etjeant a ftl'r\Uarn~ mob~ 
eil tl}e QCourt to Cet aaile tlJe amaril fo: tue mrnfon nOm of:s 
feteil; but it \l.1a~ benieil bp mp lLO~ll Hale anil per totam 
Curiam. 

Robinfon 'Verfus Watkyns. 

T~cf 1lieturn of a Habeas Corpus \lla~, viz. ~fJat London 
1lJa~ an antient tfitl?., anil tlJat tijere mag a €utl-_ nt 

in tlJe fain ([itl?., fo: tlJe SJl9al?o~., alilermcn, &c. to malie 
gttSS of (ltontmon ~ountil fOl tlJe better $obernment of 
tlJc ([itt'; tbat tlJe ([uftom~ of London \\lere confirlu:: 
ell br act of l0arliament; tlJat tue faill ~al'Ql Cl"11 
suncrmen, &c. being info~tnell tust tlJe ~ulnber of Hackney 
Coaches tn London tra~ grcatlr increafcil., ann tl}€ \! Tatle 
of tlJe ~itl! tllerebl! impaireb., ilib O~iler., ~lJat tfJe ~umb;'r 
of tbofe OJoul)) not e~ceei) 400,atlil tl)at none lboullJ be lteen:: 
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fen anet \l.l~rn~, but ~tagc~aroa'lle~; that if au1' 1ge1'fo11 
not liccnfrb aoon to bo btrCll., &c. rue 11Dffen1)cr OlouIO fo~:: 
f£it 40 s. fO~ rbet'l:' rue.., 1Dffence., to be recobercll br ilcrtOll 
of Webt to be b:ougbt bp tbe <JrfJatuberlatn at tlJc ([ttr; 
tUat befole tue )Lebrtng Of tlJe 10laint., whereupon tl)e ~e~ 
fenllant ma~ tall en, be ftooi) \nitlJ an unUcenfen ([ofteb itl 
Cornhil to be lJirell, per quod acti'o accrevit, &c. anll tlJat ti)e 
Defennant maz taIten upon tUe fatll ~laint, \tllJicb t·~tlJe 
(taufe of lJi~ jlmp~ironment. 

1t \1.1a~ arguell toat tbi~ act of Common Council \l.1a~ iIIe~ 
gal; Firfi, l5l:' confineting tlJe ~atUte anll <frtent of tl)e <ltu~ 
nom., anll \tJgat ®petatiolt i~ malle upon it bv tlJe ([otlffr~ 
tustion in 10arliament: 1fo~ tlJat gabe no nem 0: fartlJer 
~O\lier, o~ anr atlJtng mO.2C tlJan \lliJat tl)Cl? ball befo~e br 
tl)e ([UtloUl., mijielJ \Ua~ confirm ell but not enlargell. 

gct~ of Common Council in London are no luo~e tlJan By
Laws, tlJel! are founilell upon tlJeir Cufioms ufeil tn t!Je <!titl! ; 
nom tlJep babe no Cufrom to warrant tlJi~ By.Law, anti tlJere~ 
fo~c 'ti~ boiil ; fo~ it being 1ualle bl:' a cto~po~atton fo~ ap~t~ 
bate <fnll, it tnull f1abe a <tnllom to fuppo~t it: ~ut if it ~ Rep. 63· 
ball been fo~ a pubHcfi <13001'1, ats fo: repairing of an ~iglJ~ Rep. 12). 

map, &c. tlJeu it miglJt lJabe been mell \llUlJout a <!uftom. 
·'QClJen a~ to tlJe 11teftratning part of tlJi~ )l.,am ·ti~ boitl, 

becaufe 'tits againll tile )IAbertp of tlJe ~ubject to be lJin~ 
berell in lJt~ lawful ®ccupatton, ann fo it \tla~ alljubgeb in II Rep.)4. 
tl)e 'QCailo: of Iprwich'~ €afe. 
~n tlJe <ltafe of Norris ani) Stupes, ttJe ~ueftioll \lla~, ~f Hob. 2II~ 

a ~obJn <to~po~ate lJabing no ~~efcription to e~clulle otlJer~, ~oll. Abr. 
coulil bl:' anr particular 10~ibilegc maTte a )Lam to obtlruct m. 
aU ~erron~ from uring of a 'QI:ralle tlJere, lJabiug not been:r~a~u, 
gpp:entice~ in tlJe ~o\tJll : C!ClJt~ feemen to be agatntl tl)e ge:: .. 
netal l1ibettft~ of tl)e 10eoplt; anll tlJerefo~e of no 1fozce 
to bini) ~trauger~ acting mitlJin tlJe JL,ibertie~ of tl)e 101ace 
contrarl! to {uclJ )l.,am; but it nill not rccetbe anl? ~etermi:: 
nation. 

iting Ed. 3. bp lLetterts 19atent~ confitmell in ~arliament, 
«abe ~o\l1er to tlJe S1@apo: anb <ltommonaltp of London to 
mafie By-Laws fo~ tlJe better lRegulatinrt of tl)e ~ttp., anll 
tlJep malle a lLaUlJ tbat no (farman Ibonltl go into tlJe I Roll. Abr. 
ctitl? witlJout JL,eabe of tlJe marllen~ of a parttcular l,}ofpt~ 364. pI. 5· 
tal uniler a certain ~enaltp., anti tlJi~ mats belli bOiil, be~ 
eaure it reffrainen g(gen frolu uang of tlJetr ~ralle~, ani) 
hla~ tn tlJe ~ature of a Sj@onopolp. 

'~i£$ true, tn 3:1 Eliz. an gaton of ~ebt \l1a~ b~ottgbt in 
London, grountJell upon an art of Common Council, viz. ~lJat 
if anr ~itilen, freeman, Ol $'trangcr mttl,lin tl)e Cati) 
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Cltit:r mall offer 15~oan <[{oatb to ~ale there b£fo~e ·ti~ b~ougtJ~ 
to Blackwell-hall to be bicUlcb, ~iJat be tball f01fc~t 6 s. 8. d. fo~ 
eber-p ~loatlJ, nnb tlJt~ \tla~ yeltJ a goon JLam to binll 
~tranger~ ; but tl)e 11teafon of tlJ8t g}ttbgUtCnt can babe 
no ~nfiueuce npon tl)i~ <!Cafr; becaufe tuat \lJa~ a goon Jl,a\n 
tnatJe to p~ebent 1fraunfj t.u fcUing of <Jl:loatlJ not benlltble : 
15eftbes, it \lJa~ tell) tl)at 'tlJft' tall a lSOIDft by ti;Jeir Cu": 
flom to malie fuclJ a )t.,a\ll, wbiclJ if5 \lJant~n« !Jere; ann 
tlJerefo~e it \1.Ja~ p~arei) ti}st no Procedendo luigbt be a UlarlleO. 

Econtra. ~be general muefUon. if5., mIll)e,ti)er 'ti!? lawful 
to reftrain tlJe ~umber of ~ackney·Coaches tn London bp an 
get of Common Council, tulJiciJ wa~ flilmitten to be no mo~e 
tlJan a By~Law? ann it \l)a~ at gueo tl)at tlJt~ BY-'Law lna~ 
lawful. 

Firfr, 9}t \tla~ infitfeb tlJat a l{y-Law mal? be goon tit part, 
anb boin fo~ tlJe tet1~ aub tllat rlJe' tf}ere tua~ no particulat 
Cufiom to fuppo~t tlJi£S l.,aW'I ret it tua~ gOob a~ fouubell 
upon tl}e general ~UftOl1t of London to fupplr aU Jeefecr~ of 
goon <15onetnment mttlJin t1Je ~itl'. 

s Rep: 126~ 'QLl)e ~uaom~ of tlJat Cltttl! are l1ttl' antient, ano lJabt 
been greatl-p regatllen in tlJe ~ourt£s of ~uftice~ tl)er iJabe 
been fO far from being conllrueb to retfratn ~tabe tllttlJin 
tlJeit )L,tbettte~; tlJat tlJer babe been allotDeD eben againft 
([omlltOtl mtalJt, nub agatnft tlJe lltulc£J of lLa\t1: .a~, a ([u~ 
«om to arreft a Sl@an fo~ ~ebt befo~e it become£S parable; 
tlJt~ lJatl) been !Jell) goob, fo~ 'tt~ to malie tlJe Defennant' 
finil better. ~utetie~._ 

au By-Laws mane fo~ a pubItcli <ll)oon~ ate jutliffable, 
fo~ a~ fuclJ tl}el' can be no 1J)urben to tl)e tgeople : $f!ti~ true, 

)(. I Roll. tlllJere tl)el' ate mabe fo~ p~ibate <fnb~., o~ fo~ <!5ain, tti£s o~ 
Abr. 364·tlJetwife; but tlJat if$ not tlJif$ ~afe, beC8ufe bp tlJi~ lLa\l.l 

no p:ibate 'l5eneftt can atete\\} to tl)e ~tt1? ; 'ti£s a Jl.;atu 
maoe to p~ebent a pubUcft ~urance; anll tlJi£S \tJa~ tl)e 111ea~ 
'on of tlJe 1uogment in * Hayward ann Pain'~ ~are., tnlJici) 
l.tIa~ a By. Law to reftraiu tl}e <Jr:armen front gointJ iuto tbc 

Sid.. 2i4' <titt' \tJttl)out a lJAcence troln tue [[tarb!?n~ of a particular 
~oruital., bec8ufe it b.Hlf$ a )Lam 1XIlJttlJ bSb no 1Bcfpect to a 
publtcli <!5oob., but to tbc ~~ofit of tl)e ~ofpital. 

'l5ut fo~ an gutlJo~itr \tJl}icb con\l:~ neat file ~afe in i1lluc: 
flion, tlJi~ \tJa~ dtcb; viz. a By-Law \tIa~ mabe in LonGon, 
'l!l:lJat tlJere !boulb be but 420 ~att~ let to bire nubet penal. 
tl' of 40 s. fo~ ebcrr one abobe that ~umber., to be pain bp 
UJc OWNER: ~c\\l tl}i~ 1Da£S a )taw UHlbe in 1!icllraint of 
Ii lamful ffmplopluent .. vet it wa~ bell) to be goon: 10J if 
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ti:c ~umbet filoult! not be tcftrainetJ it might tnobe a j~U~ 
fanee bp ftoppfng up tt)c ~trect£)3 ana bp lJintlJinlJ rue ~af~ 
fagi'~. 

jlt ijatlJ bren ,objectetJ, ~llat t!Jere ate tJiiIerent \ltafe~., b('~ 
eaure fuel} By-Laws mlliciJ galle, been bel)) goon, iJabe tcelt 
foulltJen upon Cafiom; but no Ittutlont can c~tenti to <[ou:; 
clJe~ blhiciJ babe been ne'mll'Jet up.. , 
, 15ut bllJat, me~fon can be gfben \tJtlr a By-Law lboultJ not I Roll. Abr. 
be goon., miJtclJ t11 founbetJ upon ,n general <tuftOUt to rup~ 36). 
pIp aU ~efttt~ of fo~mer JL,S\DS? , "Godb. pI. 
, ~atlr 1nftance~ tuap be g;iben \tllJere .cueb By-Laws babe lOi' ,fl: 6., 
bectllJelb goon, viz. a By-Law ulalle tn London, arlJat none :2. u ,. I.) 
OJall malte o~ ute a Hot-pre[s tfJete \lla~ l}el)) go.on.. a~ founb, 2 B ownl. 
eb upOn tl}e general ([unom; fo arc aU tlJe By-Laws matle 177· 
againtl Butchers, p~ol.Jtbiting tl)CtU from ftanbin~ in certain 
~tteet~ unner a ~enaltp. 

jlt cannot be objetten, 'QL:lJat tlJt~ i~ a U,am to licence a 8 Rep. 
Jaufsnce, bectlute tlJ~ <titp fJatlJ anjungetl 400 ([oaclJ£~ to J 1). b::_ 
be a conbenient ~umbet; nettl)er can tt be faib to be a ~o~ ;ro. Ehz. 
nopolp~ becaute att~ onlt' a laeftraint of ~er!ou~ be!onn tuel) -°3· -
a Jauulber to e~erdfe an <fmplol'ment in a partt~ulat 1&lact, 
tvlJiclJ \.tla~ al\l.lap~ allO\1.1elJ to ,be goon. 

JaeitlJct cau it tuttI) ant' mcafon be. objecteb aaaintf tlJe 
autl)olitp of tlJt ~al'O~ a:nn aU,ermen to maJil~ tbt~ Bv-Law, 
viz. ~lJat Hackney.Coaches IJabe been regulateb bp a * ~ta, Jf. 14. Car. 2i 
tute::llaw, \tl!JtctJ ball malJe it l1eebler~ if it coulb be bone cap. 2. 

br a 13p:: )lam; becaufe !Act~ of 10arliament babe been mabe in 
€onfirmation of tlJe Common Law, fo tlJat 1tl)iug~ tl)o· goon 
lU tlJem1'elbf~ tual? I)abe SlI)ccaflon to be fuppo~teb bl tiJe 1Lc~ 
gUtatibe teomer. 

anlJ {atup, fo~ a [ate gutbo#tp tlJe Citafc of Gavel anb Taf
ker was citen~ 'WbiclJ \tla~a By-Law to relltain Carts to (ucb 
it ~umber afj OJoulb be litenten bl? tl)e Cltompanr of Wood
mongers; ann tl.Jifj tua~ alJjullgeb in tl}e Common Pleas, Anno 
'Z. Jac. 2. to be a ~OOb lLaw, wbicb 1ubgment \tla~ atfirmett 
in tlje Exchequer €I)amber. Adjornatur. 

Pitman 
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Pitman rvcrJU:! Bidlecon1be. 

D<!fbt upon )5 a n1)., tlJe <!tonl!ition tl1creof \tla~, ttlJat 
if tlJe m>efenbant (balll1ap aU fucb <ttJal'l,e~ a~ (ball 

appear to be bue to John WilIis (\1.11)0 tna~ atto!ncp fo.: tl}e 
~latnttff) in p~ofetuting tl)e Wefenbant at l)i~ ~uit, ~bat 
tlJen., &c. 

flrlJe Wefenbant pleabeb., ~fJat it bill not appear ml)at 
1lla~ bue to tlJe attotnel!, &c. 

'f!lJe 1&laintiff replielJ., ~lJat 9 1. tna~ bue to t!Je faill at~ 
to~ner, of \l.ll)itlJ tlJe ~efennailt I)ab Jaoti,e but lJab not paill 
it. 

~tJe ~efenllant rejotnen, ~lJat it bilJ not appear bllJat 
\11a~ bUe., &c. anb traberfen tlJat I)e gab Notice tlJereof. dlpon 
~emurrer 9jungment was giben fo~ tl)e 10laintiff, becaufe 

March 108 tlJe atto~ner \Jja~ a ~tranger to tue action, anb tlJe ~e~ 
IS6. ~ fenbant ouggt to tale ~otice at Ui~ 10eril mlJat \Da~ bue to 
J Roll. Abr. ttJe atto~ner; anll to it U1a~ abjungeb in tge ¢afe of DeweJ 
467. anb Wilmot. 

'~i~ true, mlJere tbe geatter faU~ unber tue <!togniiance 
Hob. SI. of tlJe 101atntiff lJimfelf., tlJere I)e ougbt to gibe tlJe ~efen' 

bant Notice ; a~ an Afrumpfit to par fo~ 10art of tl}e QI;oob~ af:: 
ter tl)e mate tge ~laintiff (bouln feU tlJe rea; tlJere Notice 
mut! be giben boilJ of tl)e ~ale ann ~~t,e ; but tl)at 1)1 not 
lUte tlJt~ <!rafe. 

5 Bl'unfdale 
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Salter q)cifus Brunfden. 

Wilt' jJ •. Nicholaus Salter qllerituf tra pacem ditto Domini Regis :n :oat. de Johanne Brunfden & . & Domina: Regina; nunc & 
/he~ta;Hte Johanne Kite in Cuftod. Mar. contra formam fiatuti in hu· 
ofDi/freJ- &c. de eo quod ipfi decimo jufmodi cafu edit. & provif. 
{J!ofi fexto die Septembris Anno unde dicit quod deteriorat. eit 
d:;:ai~. Domini 1691.. apud ~c. in ~ dampnum h.abet ad v~len .. 
ing where Com. pr~d. VI & artnts &c. ham Centum. hbrar. Et lOde 
no Rent bona & catalIa videlicet qua~ produ<;. fe~l am &c. 
"PiS due. draglnta quarteria hordei ip

fius Nicholai ad valentiam 
quadraginta Iibrarum adtunc 
& ibidem invent' nomine di
firicHonis pro redditu per ip
fum Nicholaum prxfat. Jo
hanni Brunfden fuper dimiffi .. 
onem Meifuagii & quarundem 
terrarum eidem Nicholao:per 
ipfum Johannem Brunfden 
antetunc faa.debit. & in aretro 
fore fuppoflt. & pretenCe co
lore cu;ufdam Aaus parlia
mend in hu;ufmodi cafu nu
per edit, & provif. cepero & 
dill:rixer. & bona & catalla il
]a fie difrria. adtunc & ibidem 
detinuer. quofq; pofiea feiJi· 
cet vicefimo tertio die Septem
bris Anno Domini ,691. fu
praditto prred. bona & catalla 
cblore atlus ill. vendider. & 
difpofuer. ubi revera & in 
fafro tempore captionis bono
fnm &- cataIIorum prced. aut 
temporevenditionis eorundem 
nulIus redditus per ipfum Ni
cboJaum eidem Johan. Brunf
den debit. aut in aretrd fuit & 
alia enormia ejdem Nicholao 
adtunc & ibidem intuler. con· 

Et modo ad hunc diem [d. One De.!. 
diem Veneris prox. poft Craft. fendant _ 
fana. Trinitatis i!to eodem pleads "llot 

Termino ufque quem ciiem fh;~;i~nd 
pra:d. Johannes Brunfdem & J~dg
Johannes Kite habuer. licence ment h, 
ad biIJam prxd. interIoquend. deraua a-

d · ( d gamfi the & tunc a re ponden . &c. co- other, 
ram Domino Rege & Domi-
na Regina apud vVeftm. ven. 
tam prred. Nicholaus Salter per 
Attorn. fuum prxd. quam 
prxd. Johannes Kite per An-
tonium Ettrick Attorn. fuum 
Et- idem Johannes Kite de-
fend. vim & injuriam quando 
&c. Et dicit quod ipfe non, 
eft inde cuIpabilis Et de hoc 
ponit fe fuper patriam Et 
prred. Nicholaus ftmiliter &c. 
Et prxd. Johannes Brunfden 
ad eundem cliem Heet [olemp-
niter exact. non ven. nee ali-
quid dieit in barram five 
pra:dufion. action. pra:dict. 
ipfius Nicholai per quod idem 
Nicholaus reman. inde verfus 
eundem Johannem Brunfden 
indefenr..~c. ob qd. confiderat. 
en: qd. prxd. Nicholaus dam-

na 
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na faa verfas prxfat. Johan. rend. qax damna pr~d. Nich. 
Brunfden occafiane ·rranfgr. occafiane tranfgr. prxd. per 
pra:d. recuperare debcat fed prcrfat. Johannem Brunfden 
quia Cur. diet. Oni. Regis & llt prxfertuf f~[t. fufHnuit ven. 
Dnx. Reginx nunc hie incog- inde Jur. coram Dna. Rege & 
'ritt.exift. qux damna idem Nt· Dna. Hegina apud Weftm~ die 
cholaas occafione tranfgr. Mercurii prox. poft tres fepti
prxd. per pra::d. Jahan. Brunf- manas fand-x Triniratis Et qUi 
den ur pra::fertur fact. fufrinu- nee &e. ad reeogn. &c. Quia 
it Ideo tam ad triand. exit. tam, &c. Idem dies date eft: 
prxd. inter prxd. N,icholaum tam prxfat. Nicholao quam 
& prxfat. Johannem Kite fu- pra:fat. Johanni Kite ibidem 
perius junfr. quam ad inqui- &c. 

~bi~ \t1a~ an Qirtion b~ouglJt lipo'n au get Of ~arlia~ 
11tent latelp luatll\ empo\tun~tng tlJc JLaniHD~i) to malie 
~ale of <If)oon~ nttlrainell fo~ment a frer a certain '~ime 
tllerein lituitch, in \tJbiclJ ~ct tlJere i~ a ~~Dbiro (viz. 
That in cafe a Dithefs or Sate {ball be made for Rent (bp~o~ 
lour of tuat art) pretended to be due, where in Tnitb 'no 
Rent is in arrear, &c. to the Perfon difrraining, that the Owner 
of the Goods {ban have an Afrion of Trefpafs to recover dou
ble the Value. 

~lJe ~lainti1f ball a ~u7Jgment bl' D~fault, nnll.it 
\xJa~ now 1U~n in artelt of tlJat 1ullgment, snb t~e 
lltc afon 'offeten \tIa~, ~lJat tlJere mun be a lLeffo: ani) JLef~ 
fee to b~ing ~bi~ ([ate to be UJttlJin tl)e act, ann tlJat 
if tlJere t~ no l)em-ife, tl)e act gibe~ no lIiemetll' ~ bec8ufe 
'ti£' etpzcfil' i)eclareb tl)erein, viz. That where Goods {haH 
be difrrained for Rent referved, tmd due upon any Demife, 
Leafe, or Contract, &c. tl)e 10erfon biftraining mar feU 
U)e fame~ &c. 

~o\tJ tlJere is no Demife fuffidentll' fet fOltlJ tn ti)t~ 
~cclaration, nettl;er i~ it faill, tltlJat ttl£' <If)oon~ mere 
lJitlratnell fot lllent arrear; but tunt tl)e~ were tnftcn 
nomine difrriCtionis, 1lllJid) i~ not a goon aberlu£nt tlHlt 
ti)ep were llttlrainell. -

:l5ut tfJe ([ourt belli tlJe Weclarattoll to be goon . 

• 
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Rex & Regina rver:fus St. John's College. 

B}g tlJe ~tatute of I W. & M. maDe fo: tbe abloffating of 
tl)e $lDatlJ~ of allegiante anb ~up~ema'l!., anD arpoint~ 

tng of otuer $lDatl)~., 'ti~ enacteD., ~lJat if anl! <lIJobernour, 
~eat1 o~ Fellow of anl! ([oUege o~ ~all in eitl)er of tlJe m:t1i~ 
berfitie~ (baU neglect o~ refute to talte tlJe i!Datb~ tl)erebr ap~ 
pointeb., fo~ fir ~ontlJ~ after primo Augufl:i, anll befo~e fuch 
~etfOtl o~ ~erron~ a~ br anr Act or Acts are authorized and 
impowered to tender the abrogated Oaths, &c. tl)at tben tlJe (ffJOI 
bernment o~ feUotulbip of ebetl? 10erfon fo neglecting o~ re:: 
fuang., tball be boil1. 
~be ab:ogateb g)atlJ~ were eniopneb br tbe ~tatute of 

25 Car. 2. to be taken bl' aU $erfonG in $lDfftcc .. ettlJer in the Cap. 2. 

Cou,rt of Chancery, or King's Bench, or Quarter-Seffions for the 
County where he or they fhall inhabit. 

~e\leral1fello\l1~ of ~t. John'~ College in Cambridge bail 
not taIten tUe ~at!J~ purtuant to tlJe ~tatute of anno I W. 
& M. ann tuereupon a Mandamus ttruri) out of tl)i~ 4Ionft, 
nirecteD to Humfrey Gower, mbo ma~ ~eab of tl;Je faill <Irol~ 
lege., anll to tbe feUo\n~ snll ~after~ tlJere~ fettin(t fottl) 
(be faill ~rt, ann t!Jat fueb fellohl~ ball not taIten tlJe $lDatu~') 
ann tbat ficut informamur tl)el! niU continue in tbe Quirt (lJ;n:; 
joplucnt of tbetr lFeUO\Dtbtpg ; tlJerefo~e bl' tlJi~ [[trit tlJcr 
mere cotumanllell to amobe tl)em; but 'ti~ not fain vel cau
ram nobis fignificetis. 

tlrlJe tarturn to mbidJ Mandamus \lHl~ (viz.) tlJe ~tatute 
of 25 Ed. 3· mberebl! 'ti~ enactcl1., tl)at none Ojall be put out Cap 4' 
of big 1f'reelJoUl, unIef~ be be nul1' b~ougbt in to anfttler .• 
ann be fOJcjullgl'b 'br tlJe <tourre of tlJe )Lam; anll lifiemire 
tlJe ~tatute of 28 Ed. 3· '<!C:bat no ~an tball be put out of 
bt~ l1anbs o~ (!Cenement~., b.litbont betng bzouglJt to anfbJer Cap. 3. 
bp .llue ~~ocef~ of )La\l1 .. tbat the tmcntr ~erfon~ 11lention~ eil itl tile [[{rit \nere., Anno primo W. & M. f\llo~n jfellom.tS 
of tbe fain <[ollege., anll were feiiell of a 1f'reelloU, in tbc'tr 
1feUoUllllipg, aull tlJat fince the malting of tbat ~tatute tbcl' 
lUefe not bzoulJlJt to aup t1i:rial, &c. 

-QClJen it \ua~ rcturnCl1., quod in nullo modo confiat, tlJat tbcF 
iJall not taItrn t!Je fain ~atb~. 

']It \na~ ftr.rtlJer ret fo~tll., ~lJat tlJe ([olIrge \tHl~ foun1l2b 
bl' Margaret €ountef~ of Richmond., ~lJat tlJe Bi{hop of Ely 
fo~ tue (f '"'lC being, b)'i~ bi' tue )L,am.z oftbe;1founb~ef~ ap~ 
pointeb Vifitor: ~t)at bp fome particular ~tatute~ of tbe 

H h ceol~ 
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~oUege \l)!Jid,J mere frcTteD in fl)e lReturn) 'ti15 p~obii)ei) .. ti}at 
fo~ great ([rime~ tiJe ~aft;er, 1.11' tile ~cnf£nt of tlJc ~ento: 
fJeUotr;~, upon cerslutnation sub <!];nauirt" map p~ocetJ to 
an Expulfion, anti tiJat tlJer cannot expel fo~ anp otiJe~ 
~aufe,&c. 

~IJi~ ltietufn hla~ not fubCc:rtbeb br a nl? ~erfon:. neitlJet 
tlJa~ tlJe ~ommon ~eal of tlje ctollege atiirelJ to it, wiJtCb 
(a~ it hla)l tnUftei) on) ouglJt to be bone.. bccffufe b.lituout 
it non conftat de perfona again! \tlIJom to b~ing an gction if tlje 
iltetufn tboulb be CalCe; but it \\la~ lJdb tlJat tl]c ~eal 1tJa~ 
not material, becaufe tIJe [[(rit wa~ birecteb to tlJe 'eail of 
tlje <JroUege bl? ~ame, tlJerefo~e be t~ tlJe ~erron \tlgo is to 
maltl~ tlJe ilteturn., ani) bl? ~onfequence again! \tllJom tl)e 
gctton will lic, if it i~ falfe. 
~uofe 11.1lJo argueb again! tlJe [[{rit IJrln, 
(I.) ~lJat it ma)l illegal, anb not warrantcb bl? sup JLa\l.l. 
(~.) anmitting tlJe [[{rit to be goob, tlJen tlJe ~atter te:: 

tur-neb i~ a fuffident cfrcufe. 
a~ to tt)e fir! 10oint; a Mandamus lJatlJ al\llal?~ been a 

7 Rep. 10. Remedial anb b~neficial Writ to tI,Jofe \\llJo babe been opp~ef$ 
Vaugh. 4°1, fen, efpcciallr muere tlJe ~artp gritbei) couln not maintain 

an atrtie; fr,eIl [[trit)l are caUen bp ~it Edward Coke, in 
Calvin'~ (!tafe, Brevia mandatoria rcmedialia; ann tlJel? babe ofll 

-¥ Sid. ~, ten been allO\1.1elJ to r!tlo~e ~en to 101acr~ of \l:JlJicfJ tlJe1? 
152. !Jabe been nifpotre[eil~ ratl)er tijan to turn tlJtm to action~ 

on tlJe ~afe to be recompenfcll bp a 9!urp in ~amage~. 
~lJerefo~e tlJe p~opet fIDffice of tiJi~ mannato~p [[lrit is 

to tello~e ani) heep g@en in tlJeir feneral 101ace~ anb ~m!l 
plol!ment~., ani) ~ot to b~fpla~e tllet!'; but tbt.~ nom bt~ugbt, 
i~ fo fat from betng a RemedIal Wnt, tlJat Jtt~ berp lutfclJie:: 
bou~ to tlJe ~artte~ .. fo~ 'ti~ to retuobe tl)em, mlltciJ is i)t!l 
rectll? contrar~ to tue ~ature of tile [[lrit., ani) to tbe SlOpi:; 

;.I EuUl. 122. uion of tlJe <1tourt in ShuttIeworth'~ <tare., I ( Jac. \\lijere it 
\tJa~ llelil., 'ttlJat a Mandamus IDa~ onll' to be aHowell in ~a~ 
fe~ of 1lieflitutiou') wlJere tlJere babe been ban anll unilue 
memobal~. . 
~bi~ <Jl:ourt batg been altnaps berl? careful in granting 

tbcfe [[lrtt~., tfpectaUl' \lllJere no ~~e,ellfnt (a~ in tlJiz ~afe) 
Sid. 107. can be p~o1lU,ell to warrant it; an?) tberefo;e it \\ll~ (lentell 

to be ~tanteb to m~lie a ~an free of a <ltotPo~ation., wl}o 
ban rert'leil an app~entiteO)ip tlJerc., tuo' tf:Je ~ourt lJeln it 
bert' rcafonable tllat tue ~erfoll fflotlli) babe bi~ freenom; 

Sid. 433. ani) it \l)a~ liltcmire tJeniClJ to tile ~piritual 4tourt, wbo 
refufei) to tJeliber a [[till to ti1C ~cir after it \tJa~ p~obeil in 
common fo~m, h1itgout a befinitibe ~cntencc; anll tlJe 

. lReafon: 
4 
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lReafon tn botlJ QIa(e~ \tJaSj., brcaufc ltO te~ccenent couln bz 
tbcIDell, tIJat tbet a Remedial Writ tua~ grant£il tn fuel) ga,3at:: Plowd.262. 
tct~~; ann if no ~tec£bcnt., tt}cn tijcre can be no fueil JL,nwf a. 

>'([.if> allluittet'l b-r tlJ!~ [[ltit it felf., n~ \Dell a~ bp the 1lie~ 
turn, (bat tlJe ~attir~ bab a !fteelJoln in tijeir felio\tJil)ip ; 
anll if tlJe :n,.,am If!> lno~e fabourable in nUl! Otle 'fll:IJing tlJan 
in 8notber 'ti,~ tn tbe ([aCe of a frccbolil; ani) tl)ercfo~e 
\lla~ Magna Charta mane to p~eferbe tbe ilue ([ourfe of ttJe 
<[ottttuon )l..,a\U to \l:JlJicb eherl? EnglHb Man lJatlJ a nstite 
llIig}Jt; but tlJi~ [[1tit botf) not otlll? infringe tijat mt~1Jt, 
but botlJ fubbett tlJe bcrl? ([outfe of tl)e JLam ll.1i)iciJ fabour~ 
eben! SJ@an'~ ~o[e[ton ; 'ti~ to turn ~eopleout of tlJei~ 
~r£el)olb, m}Jo are 'no ~artie~ to tbe mtit; 'ti:z to punilb 
a Sj@an \lJitl)out bcin,g l)eatb., aub 'ti~ to e~ecute a ~ung:: 
meut mgett it botlJ not appeat tlJat anr 9lungment 1na:~ gt:= 
~en ; ,but ficut infon;namur, \l)lJtdJ t~ a ~uggetltot1 of ~er:: 
fon~ unlinOUln agalntt tlJe te~opettte)1 of SJ@en, anil \tlaz 
riebet 'Pet aUomen. . 

~lJe lLCl U1 t~ fo berr cateful tlJat ~erron~ tban not be 
lIifpotreffci) befo:e tl)er' are lJearil., tlJat ~artie~, 0: ~~ibie~ 
to a m~co~il (Sf) an $etr 0: <frecuto~) tbaU not babe an gttr:= 
ett of Webt upon a ~uilgmeut in a perrottal action., o~ a; 
Scire Fatias in a real action to babe <!l;tecution, tiU after tbc 
Feat aub :0al', tljat tl)e '~efenilant~ mar be caUell in ann 2 Ina 47I• 

lJabc an ~ppo~tunttr to be lJeatil 1tIfJat tlJCl? can far to ile:: . 
fenb tbetr ~offetrtotl~; anb tlJi~, p:obablr 1na~ tbe llieafotl 
of mafling tlJe ~tatilte. agatnft fozctble (ftttrte~; fo: tUn' 
a ~an i~ in 10otreffioll bp an illegal f!ttle, Tet, be t1)all 
not be tuttteil out befo~e l)e i~ lJeatil. . 

13ut {jere a ~otrclIion i)1 eni)eabout'cb to be temobeb bp 
a ~uggeaton 0: ~nfo~mation \11itlJout an jJllQuifition ill? a 
lurr; mfJtclJ i~ agatntt tfJe ltno\11tl lIiule~ of )La\11., anile~; 
p:ear againft tlJefe ~tatut€~ fet fo:tlJ i~ tbe meturn. 

:lit bail been tuuclJ bettet if tlJe [[{ttt bab commanbeb 
tljem generaUl' to put ti)e )Law of I W. & M., tn cf:rccution; 
but a~ tlJi~ ctafe t~, 'ti~ lite a Mandamus to an inferio~ 
~ourt, (omntanilinl;I tlJelu to gibe.1uilgmeut parte inaudita 
a]rera. \tll)icl} woulil be berl! unjuft, tl)o' tlJe 10artr fo: tUl)om 
tl)e 9lu:oglnent tua)1 giben bail a llUgf)t. 

:l5ut tlji% g@etboil of ~:oteCbitl!:J toa~ ueber intenlJell bp 
tl)c act of 1 W. & M. fOll11' tlJat 1L,S\tl tbefe ~etfon~ arc 
oulr bi!ablCi) to lJolll tljeir ~eUo\n(bip~ mlJtci} arc tuabe boil) .. 
but tlJe <U:onfrquenccS tl)treof are left to tlJe o~i)tttar1? ~e~ 
tlJotl~ of tile }Gam. • 

Ql:l}ofe tUbo babe anl! (fccIefiatlical 15enence are ltftewife 
nep~iben bl! tIJt£s get" if tlJC'r refufe o~ urglett to tafiz ttic 
~atl)~ berOl1il tl)~ 'irtme tlJerein lttllitetJ~ but it :Ootf) not l'It~ 
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teet tlJe ~atron~ to p~efent after fut~ ~ep#batiotl; ann no 
g(9an mill far tlJat a Mandamus ilotb be to a ~atron fo~ ti}&t 
~ltrpofe; ti1i~ \1)onli) be fefHoum Remedium; aull ret if a ~£r;:; 
fon p~efcntetl to a l13eneffcc, refufetij to reaD tlJe 39 articlrf5~ 
D~ cornett) in bp ~imonp, lJi5J )Gibing 115 a$ abfotutelp boi1.l 
a~, ti1cte :jfcUoU1t1)ipz. 

1f tlJis lboulb be aJlutittell to be 11.,8 Ul, iJotu earp \\louIn 
-it be to bifplaee tlJe ~fftcer~ of anl' ~o~po"ation bl' {tfeb 
mrit~'1 fo~ 'ti~ but fuggefting an ~ffence, anll tlJe lJ3ua~ 
nef£S if5 llone., tlJ~ ~Ollfcqu!?nce~ Ull)ereof UJoulll be fo fata!, 
t{Jat it \uollin out~ilO tl)e late Quo warranto's, fo~ tl)ete tlJe 
~artie~ llatJlLtbertl' to come in anll pleab. 
~n tlJi~ ([are tl)e WefentJant~ cannot claim to be }Jearll 

bt' ti)e ~eail of tlJe <ltollege anti tlJe otl}er :1feUo\tl~~ beeaufe 
no fud) ~bing i~ c:ommanbetJ br tlJe [[{ttt., but abfolutelr 
to turn tlJem out; anll if tl)e Sl@aller bail tf)ower to, e~a" 
mtne tlJi~ ~atter, it cannot be upon sIDatlJ; fo~ be lJatb 
no autlJo~itp to abntinitler it., neitlJer' iloti) tlJe mtit men~ 
tion tlJat be a~b tl}e 1FeUow~ babe l&ower to remobe tgeCe 
10£rfon~., tolJiel} ouggt to babe, been aUeilgetJ.. . 

Jaom if tiJe ~ugg;ellion in tlJe mrit lboultJ be falfe., ani) 
tlje 1FeUoUJ~ tlJereupon turneil out., tlJep babe no legal tlie~ 
mebf to be refto~ell again ; fo~ t}Jer cannot lJabe a Maqdamus; 
anil an Appeal will not lie, becClufe ti)ere i~ a local anll p:o~ 
per Vilitor ; neitlJer \DiU an atriie lie, becaufe 'ti$l not a fole 
<lto~po:ation; neitlJer can an actton on tbe <!tafe be b~ouglJt 
agatntll0~. Gower, bectlufe 1nIJat be lJatiJ bone, ir; bp tlJe 
liling'~ ((ommanll in tije [[{rtt., \tllJicJJ i~ a fuffieient gu~ 
t~o~itp to jutltfie lJim. ' 

'<1Lbe liieafon of grantin« tlJefe remebial [[trit~., i~ fo~ 
[[tant of otber ~ean~ of lloing mtgiJt to injurell ~crfon~., 
but i)er£ can be 'no ~~etence of a 1f ailure of gjuftiee., beeaufe 
ti}e ~oUege ifj fubject to a Vilicor \111)0 lJatb ~o\l1er to e~etute 
tI1e ~a\llfj of tlJe jfountJer; anll tlJerefo~e a Mandamus tuiU 
not lie: 1t lJatb been benietJ to reao~e a jfellom of a Cll:oI~ 
lege upon unbue <f~pulfton ; anb if fo, no tlieafon can be 
giben wup it (boulll be aUo\l.1ell to £~p('l one \nbo i~ not \Uell 
abmitteb to a :jfeUo\tltbip, o~ unllUll! contil1UCb after a gooll 
9llmttrion. 

~lJi~ i~ tl}e tl~oper ~:li of tbe Vifitor, ann not of tlJt~ 
([ourt; fo~ tl)e Cltollege i~ fubjert ad aliud examen, tlJerefote tlJc 
mrit ought to l)abe been btrectell to llim wbo ijatlJ ~o\Uet 
of e~amining anll eo~rertitlg tUe jfeUo\l.1~, ani) lilie\nifc of 
e.:rc,uttn~ t!Je ~omcT~ in tiJt~ aer. 
. 1f tbetcfo~e tlJi~ i~ a Remedial Writ, anti no ~~ecei)ettt can 
be p~otntccn \\llJere it lJatb been grantell to expel 10erfon$l, 
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but all.Ual!~ to tefto~e tI1f>nt; if it niiU not lie where tlil're 
i~ a local anti p~oper Vifitor; tf tlJe JlAl\U fo far fabonnl' a 
jfrecl)oln tt)at no 9@an ruaH be llifpo[cffen tl]ercof bp a bltl' 
~u~geftiotl toftbout it ttrial, tl)cn tijiJj [[trit n('\\1 b~oug1Jt 
tuui be tue«al. 

3'(j[i~ no ~bjection to fap., tlJat tbi~ <ll':ourt lJatl} gtantetJ 
a Mandamus to abate a Nufance tuitlJout a t!!:rial ; 'ttZ true'} 
it ijatiJ been ()Otl~, but tlJcn tue jfacr l}atb been malic cer:; 
tain either bp ~atter of meco~ll. o~ br a fltiem 0.2 1f)~efent~ 
luen of a cll5~anb ~utl'; fo it \lHl~ in Jacob Hall'jj Cltafc, \111)0 
llla~ p~erentetJ bl' tlJe 1urp fo~ a Nufance in tile t9igi1::\lJ81'., 
tijo' it \t)a~ at Charing-Crofs in tiJe dlicw of tfJe j}uaice~ COUt, 
tng to Wefrminfler-HalL 

~Qti~ true aUo, tl)at tbi~ ([ourt lJatl) ~omer to fo~m mrit£s 
to cOlltpel tlJc (ll;recution of act~ of ~atliament, but fo a~ 
al\lJar~ to tafte care to p~£ferbe tlJe lSule~ of tlJe c[onunotl 
llaw. 

(2. Point.) ai)mittitl~ tbt~ mrit to be goot», tljen tlJc ~at~ 
tev returnCb t~ a fufffctcnt <f~tufe. 

~l)e meturn begin~ 1Ditb tgc ~tatute of 25 Ed. 3. That,no 
Man (ball be turned out of his Freehold but per legem terrd!, viz. bp 
line 1910Ceff) of lLa\l.l, \\1lJicb i~ the nnne ~lJtng; anll tbiS) 
mull be (acto~ning to ml? )L;oln Coke) bV IndiCtment D~ Pre
fentment of go Oil ann lamfal ~en, mlJicb l.tla~ not ilone in 
tlJtl1 ~afc., ani) tlJercfo:e again! JL,ab.l; fo~ tiJi~ ~tatute if5 
be'larato~l? of tlJe anttcnt ([ommon Jl."aUl. 

'ari~ true, tlJe ~tatute of II H. 7· tua~ mabe birectlv S:: Cap. 3-
~ain! tlJt~ antient )l.,aw, which gives Power to Ju!Hces of Af-
fife or of the Peace upon a bare Information to judge Offences with-
out the Prefentment of a Jury; bl? \l)bidJ )Lam tlJi~ ~ation fuf~ 
retell UHltl1? ~pp~etrion£S fo~ tlJe ~pa,e of eiglJt ~ear~) ann 
tberefo~e Anno I H. 8. tlJat ~tatute \1Ja~ repralell. 
~e~t 'tiz rcturneb, 'm:l)at it ilotb not appear to tl}em tuat 

tile jfetlobJ£S bail not tafien tiJe 1lDatl)~, attb tlJi~ mar be berr 
true; fo~ bp tlJe get of I W. & M. tijep arc ~ttjOtneil to be Ca 6 
taken befo~e fucb ~erron o~ ~I'tfon~, rubo Ill' anl? fo~m£t p. . 
)l.,aw mere impo\t1ctcn to tender rbe ab~ogat.c!) ®atuz ; nom 
tiJe jfeUO\l1~ of ([ollet\e~ were not ob1ig~i) to tafie cue ®atl) 
of ~up~ema,l' in anl? 10Iace tr ant' otljer get tlJan tl,)at of 
7 Jac. 1lJ1)tcu appolntS5 it to be tithen in ttl£: ~aU~ of tbeir 
refpectibe ([one~c~ ; ret tljiz ~tatute \Ua~ ntane fo~ tIJet~ 
~arc; ttlere are no ne~atibe [[lo~lJ~ in it to punifb tbem if 
tate» eIfewl}erc; ann being a penallLaw., )ti~men fulffUeb 
if tber tnfie tlJe gr)at~;l in anF ot{Jtt ~lace bcfo~e a p~oper 
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10erfon mba lJatlJ autl)olitl! to atlntiniftct tbe (c'une; ann 
tlJetefo~e anee tbe!, mal? be tafictl in manp 101ace~ it1Ual! 
not appear to tlJofe mlJo tualle ttli~ liiett~r~ tlJat tiJel? ~ere 
not taken tn fome of tlJefe 101ace~; ani) tf It llotlJ not he ttl 
tl)eir "lllno1.uletlge, tljcn jlgno~antC ttiiU be a go.oil QJ;~cufe. 

'(l!:lJere i~ no art of ~arltament \tllJic!J enjoin~ tlJe Head 
of a College to tenber, 0: tlJe 1fellfJ1tl~ to talie tfJe 11DatiJ~ bc:: 
fOle IJtm; fOl bp tlJe ~tatutc of 5 Eliz. <lf5~abuate~ in 
tlJe [1niberfitie~ are appointe1l to take tbe ~atlJ~ tn an open 
10lace, befo~e a conbenient ~Urembll'.to \tJitnef~ it, o~ befo~e 
fuel} 10etfon~ tubo babe autl)olitr bl! comlnon mre to an:: 
mit tlJem to anl! wegtee ! ~oU1 "ti~ not tlJe ~eai) of a $Dufe, 
but tlJc <tonbocation 1llbtdJ abmit~ to }E)egree~ in tlJe ([lni, 
tJcrfities, anb tlJerc tlJct' ougl)t to talte tt}e ~atlJ~ eitl)er tn 
tlJe King"s· Bencb, o~ at tlJe .muarter ~e[ion~, &c. 

'l6ut anmitting tlJel! are founn to taJie tlJe ~atlJ~ in tlJe 
College-Hall. ret tl)e ~aaer anb ~clJolar~ ate not bounil 
b!, tiJe act to be p~efent, neitl)er ifl tiJe S1@atler at lJi~ 10ertl 
to mafie anl! <fntrl! o~ Memorandum of it. " 

~l}etJ tUel! return tlJat tl}cl! babe a local Vifitor mlJa lJatlJ 
~01.l.1er to co~rect tlJe ~ffencess of tlJe Q1':ollegc! ~otu all fucb 
cfleemoCl'nar1! <lto~po~ations are tJiftbIe in tlJeir berl! Jaature 
anb <lrteation; ann if tlJe ~ounbet botlJ not gibe tlJe [lifito: 
an autlJo~it1! to b~ termine fucb iiDffencess, ret 'ti~ incinent 
to lJt11 $l)fftce:, fo tlJat tiJere can be no ~ece[it1! of I)abing 
anl! mecoutfe to au e~trao~binarl' memebl!, becaufe tue Vi
fitor batt) a~ muclJ l$ohlet to remobe au ~ffenller bl! a pub:: 
lick act of lJiSS omu, ass bl! tlJe p~ibate lLa\D~ of tlJe <lCoUege. 

$e lJatl) a peculiar anb legal ~o1llet e~duube of all 0:: 
tlJet)1 to fee tlJat tlJofe10etfon~ \l.llJtre be i~ [tifito~ tlo ,onfo~m 
to tlJe 1LaU1~ of tbe lLatib, anll that none be conttnuell 
tlJere but tlJoCe mbo are trull! feUomss of tlJe C!ollege: ~o 
tuat if tlJe fact fU(Jgellen in tlJiss mtit i~ true., tlJen tlJel! 
are no feUo\t)~ ; if fo, tlJe [ttfito~, anti not tlJi~ <tourt, mutt 
remobe tlJrm. .. 

15ut if a Mandamus min lie, ~~. Attorney i~ too eatlp in 
b~tuging tlJt~, becaufe it ,l)otlJ not appear tbat tlJe Vifitor 
\l)a~ obtlructetJ to malie bt~ dltfitation, o~ tlJat application 
bab been mane to lJim fo: tlJat 10urpofe, ann tl)at lJe rcfufen 
to come; o~ tlJat lJi)11001llet \lla~ too meal! ; ann tlJt~ maJic5S 
tlJe <tafe mo~e etttaO~binatr, becaufe tl)e JLam ret1ltire~ 
a ~etlJon in all it~ ~~oceebing~., ann tlep~t·be~ no ~atl of 
tlJat autlJo~itl! \nlJidJ be IS\l)fuUr lJatb; anb tlJetefo~e \tllJere 
itgtbe~ an Appeal to tlJe ~effton~, tlJe Sj@attet i~ neber begun 
o~tginaUl! tl)ere, fo~ t{lat mouln be to ilep~tbe tt)e ~ullice£( 
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of tl)e ~eace of tueir legal ]uri~ilittion; fo I!ftctvife a [[lrit 
of <frro~ out of Ireland to tlje ~arlialUCt1t bere.. iz n~b2r at~ 
lc\))£il till tl)e ~atttt batt) Ura r€cctbcn tlJe gJubgm,ent of 
B. R. in Ireland. 

gnil laftl)! tl)e1:' return tbep babe not ~otuer to t,;pel but 
fo~ great <trtmt~ menttoneil in tiJe ~tatutrf5 of tur <ltol~ 
lege; fo tl}at if tile!, l)abe anl? ~otrJet it mutt be ritner br 
l0~efrrtptton o~ ~barter ; tlJel? cannot l)abe it br Prefcripti· 
on, becaufe tbe ftollege, tua~ founileil 1t1itbin attme of Sj@e .. 
mo~1:'; anil tlle1:' I)abe it not b1:' <tiJatfer, bec8ufe not war:: 
rant£i.l bp tl}eir ~tatute~ + 

~o tl)at if tljeCe 10erfon~ are e~pellril front tl)eir jfree" 
lJolils.t it muft be ilone bp tlJore 1llbo babe no ~o\ner, anil be~ 
fo~e tlJet' ate caUeil to annDer tlJe 1fact of 1lllJtdJ tUel? are ac~ 
cufeb~ anb liltemife befoze tlJel' are trietJ per judicinm parium 
vel per legem terrx, &c. fo~ 1llbtclJ meafotl~ it tua~ Pl(l1?cl), 
~I}at no perempto~l! Mandamus miglJt go. 

Econtfa. ~lJe [[{rit i~ gooil~ anb tlJe 10~o,eenttlg~ tgere:: 
on are legal fo~ tlJere meafon~. 

(I.) from tlJe fLa1ll it felf anb tbe ~ubject~lnatter upon 
tvl)tciJ it 1l.1a~ mane. 

'Qtl)e act of I W. & M. i~ a )Lam matle fo~ acltnotuleil«ing 
tl)e lJiiglJt ann ~obereigtltp of tlJetr ~ajeate~; 'ti£s tlJere~ 
bl' enaete~~ ~fJat aU 10erfon~ tbaU be obligeil to tafte tlJe 
~atlJ~~ &c. a~t~ a JL,atu maile fo~ tlJe ~ecurit'r of tl)e <150:: 
bernment., ani) fOJ fufpentJtng of tlJe 10erfons ani) mahing 
of tl)eir ~lace~ botn \Dl)o refufe to gibe ®betJience to it. 

flCbe open Hal1 of tlJe ~ollege 'i~ tlJe ~lace apPointen br 
tile ~tatute of I Jac. tf)erefote tlJer \lJl)o mane tlJe meturn~ 
cannot be igno~ant of tlJe ~eglect; tiS an: $IDftence tn tlJofe 
llllJO lJabe tbc <5obernmeut of tlJe 41:o11e~e to futIer ~en to 
ellj01:' tiJrir 1felIonllbtp~ mbo lJabe not talten tbe SlDatlJ~, anti 
'ti~ a \))eah <f~cufe to far, '([bat tlJel? lJail no ~otice of tlJi~ 
~atter ~ fo: tlJe get botb not put it uutler atl'l? fotmal <f~1 
aminatiou, neitlJer are tbofe 10erron~ to babe anl? ~otice 
giben of tl)eir ~ut'r; tlJe ~tatute i~ fuffident ~otice, ani) 
tlJe ~egleet cf tlJat jE)ntl? in,ur~ a 1fo~feiture. 

'~i~ a 15~eacfJ oftlJe )L,a\l.l, anti of the ~eacc oftbe $obern:: 
mcnt, 'tt~ an <fncourag;cment to ill ~en ta contemn au~ 
tlJotitl!; ani) 'ti~ fot tlJefe meafon~ tllat a Mandamus i~ ~OOll, 
fo~ tile f1Dffennet~ ilO a~ muclJ a~ in tUetn i~ to unilermine 
tlJe <5obernutent, ann ilo tJefpife tlJe [[1i~nom anll autlJo:: 
rift' of a ~arliament. 
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4 ln ft. 71. (2) ~lJe ctoutt of lltin~f~ 13ztlcb lJatb a fnfftdent gutfJo~(~ 
I H. 4· 19. tl? to fee tyt~ l!..s\tJ pf;tt tn, Ql;recuttotl, fo~ tfJe Ilting iJabi~g 
8 H 6.29. an crecuttbe 100wet ttl utm fo~ tiJat ~UTCpOre fJatlJ tranc;; 

rttitteb tue fame tn a mo~e fpeetal ~annet to B. R. fo~ rUe 
10~ererbation of 1aiglJt ann 1utltee; ann tberefo~e tuts 
([ourt IJatb a @;oberetgn :]Jurt~ilirtion to cOJrect aU ~atters 
tenDing to tl)e 16leaeiJ of tlJe tseaee, tDi}iclJ i~ appIt,a~le to 
tl)i~ ~ffen,e, ann tl)e memenr nom nefirelJ t}l p~oper. 

1t \l)8}l neber ret 1l0ubtelJ but tl)at tlJi~ ([ourt migiJt r€~ 
mObe aU common ~ufance~, o~ anl? '([uing llone to t~e tB~e~ 
junice of tfJe 10ubltcfi, anil certainlr a greater ~ufance to 
tue <!5obernlttent cannot be tlJan fd~ tbefe ~erfon~ to eon~ 
ttnue in tlJe <tnjorment of tlJeir feUotutbtp~ in' ®ppofitton 
to tlJe lLa\ll~, anlJ conttarr to a porttibe ~tatute \lJlJitfJ 
lJatb matle tlJi~ 101a(:e bot.lJ. 

Ryl~y pl. Anno 19 R. 2. a crnlrit \lIa~ tlirccten to tfJe c[Uan(eUo~ of 
parham.6o[. Oxon to e~pel Lollards, ann particular1l? a ~an mentioneil 

in tbat Writ; fo tlJat it \lIa~ tlJcn sUowell to temobe an ill 
~an, ann it wa~ oberen bp tue ([tniberfitie~; anll tlJ~~ ma~ 
be an anfiuer to tlJat IDbjcttion mane bl? tlJc ([oUttfel on tfJe 
otl)er ~iDe, tlJat a ~annato1p mrit lJatlJ been often grants 
en to renore, but neber to turn a ~an out of lJi~ ~tfelJolil. 
g~ to tfJat part of tfJe tlteturn tlllJidJ fet~ fo~tlJ tf]e ~ta~ 

tutr~ of Ed. g. 'ti~ in tlJe ~ature of a Wemurrer, bp wuicl) 
tuel? wouln ilifpute t!Je ~uri.JlJirtion of tbi~ ([ourt to grant 
tue mrit, 'ti}l to ben1' tlJe ~tatute of I W. &. M. to be all 
gct of ~arlialttent, o~ tlJat 'ti~ Lex terrx; but 'ti~ bl? tfJi~ 
lLaUl tlJat tue aboinanc€ i~ ntailC., anil If a Mandamus \ntll 
lie to reao~e a ~an to a ~face of \l.llJiCIJ be i~ ilifpolfe(fen~ 
it will lie a~ tuell to turn nut fucll wbo are artuaUr nep~is 
beil bl? tlJe lLam of tlJe lLanil~ ann in fucb ([afe it \!loulil be 
to no ~urpofe to call tl)cm in to Burtner, o~ to babe a ~rial 
per judicium parium : fo~ tbe act it felf i}l a fufffcient QConbi~ 
etion., of \l.1lJidJ tiler are bounlJ to tafie ~otice. 

'Q'ClJen a~ to tlJe lRetnrn of tbe bifitatolial ~o\ller, viz. 
tl)at fO;l tlJat lReafon a Mandamus wouln not be., it \tJa~ fain, 
~bat it batl) been often fettlell to tIle contrarp. 

'Qri~ true., muere local ~tatute~ are maile to punilb ®f= 
fence~, fucU are ploperlp cogni!ablc bp t!Je ([tifito~., anil tfJi~ 
([ourt ilotb not uf«aUl? intl'rpor~; but tbi~ i~ an gJ)ffence 
Inaile bp act of t0arliament, 'ubicll neitlJer tlJe ~liato:., o~ 
~atler., o~ :1FeUO\ll~ of tl)t55 (1\:oUrge are p~oprr lunge~ to 
lJetermine. 

4 ~~ 
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·([t~ objrctcil, 'etl)at ti)i£s i~ a perempto~r Writ., commani)~ 

tng .tt}e ~.Uing to be ilone trlitlJout faping., vel caufam nobis 
flgnHicetis, &~. ~u,t ·ti~pllll tlJat tlJefe ~~rfou~ ,lJall not tafien 
ttJe ~atlJ~~ "ficut tnformatnu'r, aull tlJerc ate febel'al ~Je,enent~ 
to 1l.1turant tlJi~ ~o~m, but nOlle mere m·entioneil. 

'Curia. ~lJt~ Statute of I w. & M. lJatlJ a mtference ta 
tlJat of 7 Jacobi, tlJe one appotrtt~ tlJe $lI)atlJ~ to be talic" bcfo)c 
fuel) 10erfon~ \n1)0 bl? aur 'act \tIere autlJolticb to tenl1er 
:tiJe SlDatIJ£s of alleig~,nee, no).U ab~ogatelJ, ann br tlJe ott)cr 
tlJe feUo\l1~ of <ltoUege$ Iquatenus 1feUo\l.1~ are obltgen to talte 
tlJem in tlJe open ~aU, befo~e tlJe ~~efineut 5 ann tfJerefo~e 
tl)e Sl@ember~ mutl an~ oug!jt to ttlfie ~ottce Of rue i) pubUfi 
att~ none in tlJeir (ltoUege. 
~lJi~ cannot be talien to b'e a p~remRto~r rorit, b2caufe 

,it ret~ fo~tJ;J tlJe :fact ficut infoimamur, Ul,lJi£l) mOll1~ mutt 
:go to tlJe \\l1J~le., anll ruclJ a {[onffruttton ~utl be ma,nt 
. tuben tlJe [[trlt is grounnell upon a ~uggr(hon ag tlJl~ t~, 
tut milen upon a j1utlgment~ tfJeu 'ttl$ otlJer1lJife. . 

~lJe Vifitor i~ mane 111' tlJe 1founner, ann l~ tlJe p~opet; 
~unge of tlJe private Laws of tlJe ~oUege; be i~ to lletermine 
IDftence~ againlt tlJofe JLa\ll~. ~ut \\1lJere tlJe )1a11l of 
'tlJe )1anll is i)trpb~l?en tlJi~ ~outt \\liU tafie ~otice tlJereof 
notmitlJftanning tlJe" [lifito~, ann in tlJi~ ¢are tlJe p~ope.t 
[[tal? to put it in Ql;~t'cutton i1$ bp tlJi1$ mrtt of MaQdamus~ 
'Sed Adjournatur. . 

Waples ~eiftiJ Baifei:~ 

A' ~pe,i,al action upon tl}~, «~re \na~ btougbt agaiu~ 
tbe. ~efenbat1t fo~ not fieepiug of a Bull anll Boar, ante 

~pon a 10~m:ufrer to, tbe Jeeclaration tber~ <t~ceptiori~ Ulere 
talien to It, 'Viz. lJe ntb not ret fQ2tlJ tl)at tl)e ~~fe.nllant mass 
ob~igeb to, lieep tlJem eitlJer bl' Cuftom, Pre.rcr;ptio~, .o~ otb~t~ 
1l.1tr~; nettlJer {JatlJ lJe aUellgeb ant' parttcular Lors o~ iDl~ 
lltage bp lJi~ <!tattle not enereafin~., 0: tf}at tlJe Wefennant be~ ~ ROll.Abc .. 
ing 1liecto~.of.,a ~lJl!rdJ OUglJt to fi1Jlltl ~oar tn. <ltonfillerati~ I09,S)~. . 
~n of c paptng of .btll;l 'QLttl.Je~; fo~ \JJlJtclJ meafou~ tfJe ~e~ eto• E11z. 
tlara.tiotl \lla~ belb lU~ 1t~~r ~S)f! 

I i Pearfon 
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Pear[on ruerJUi Garrett. 

TriN_ 5 Willidmi & Mari~, Rot. 177· 

'AfJ Am- JOhannes Pearfon queritur 
Un upon a , de Johanne Garrett in Cu
No~eof60 fiod. Marr. &c:pro eo videli-
GlIllleas d .. L d 'When the eet quo cum CIvItas on on 
Defen- en antiqua Civit eumq; edam 
dant in eadem Civitate videlicet 
fhould apud Paroch.· beata:! Maria: de marry . 
focha Arcubus in warda de Cheape 

. PerIon, habetur neenan a' toto tern-
uPho?Jh h pore cu jus contrar. memoria 
w te t e h . 'Il. • h b 
Plaintif[ ~mmum non eXlnIt a e-
tledarell batur quredam antiqua :& ]au
IlJ, upon" dabilis confuetudo approbat. 
Bill of Ex- & ufirat. in eadem inter mer-
thange. 111% l' r 

The Cu
flomfit 
forth. 

catores \ll..'t a Ul~ pet ona:~ 
in £Clilcm ~ibitate refillen' 
videlicet quod fi aliqua per
fona in eadem Civitate reft: 
den. feeerit ali quam Billam 
five notam in fcriptis rub 
manu fua fubfcript. & per 
eandem billam five notam 
promitteret folvere alicui per
fona: aliquam denariorum 
fcimmam ad ali quod tempus 
vel a1iqna tempora in hujuf
modi billa five nota mentio· 
nat. talis perfon~ qua: hujuf
modi BiI1am five notam fe
cerit per hujufmodi promifii· 
onem &con·6deration .. pr~d. 
inter mereatores & alias per,. 
fonas prxd. fie 'ut pr:rfertur 
ufitat & approbat. onerabilis 
eIfe confuevit ad folvend .. hu
juGnodi denariorum fummam 
in hujufmodi billa five nota 

J 

rnentionat. b,ujufmodi perro
na: cui promiffio roluti~nis 
inde perlmjufmodi biJlarn 
five notam fafra fliit fore fol
vend. ad tempus five tempora 
in & per hujufmodi biJIarn 
five notam pro folutione in
de denotaL fecund urn pro
miffionem fuam preEd. cumqi 
vicefimo primo die Octobris 
Anno Regrii Domini Willielmi 
& Domina: Maria! nunc Regis 
& Regina: Anglice ~c. quarto 
apud London p-ra:!d. videlicet 
in Parochia beat~ Maria: de 
Arcubus in warda de ~heap 
prxd. idem Joha.nnes Garret 
fuit perfona reliden. in Ci- • 
vitate London preed. & fie 
ibidem. readen. eodem vicefi-
rna primo die OClobris Anno The note 
quarto fupradiet:o apud Lon- made 
don prxd. in Parochia & war-
da prxd. per quandam notam 
in fcriptis fub manu fua fub. 
fcript. ptomifit folvere eidem 
Johanni Pearf9n vel affign. 
fuis fexaginta peeias auri (une-
ti Anglice t!1J~i?e.rCo~e pic~ . 
,e~ 0:. Guinea tmentr ~tlil:: 
lillg~ piece~ of <l5oUI., infra. 
dl:1os m.enfes prox. paft ipie 
prxd. Johan, Garret cuidam 
<fHiabetije ~~ettr le«itt~.Tobep4U 
me tttaritat. fo~et, videlicet up'onMar~ 
quinquaginta pecias inde pro rtage. 

feipfo prxditl:o Johanne Pear-
fon 
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fon & decem pecias inde prQ 
l1xore fua .&. idem Johannes 
Pearfon. in facto dicit quod 
prred. Johannes Garret pofte~ 
femeet vicefimo octavo die F.e
bruarii Anno Regni dicti Dq. 
mini Regis & Domin~ Regi
n<t nunc qu~nto apud {..ondon 
pr~d. in parochia & warda 
prxdidis prrefat. Eli~abeth~ 
Pretty legittime maritat. fuit 
per quod & vigore eonfuetud. 
prxd. prxdi8:us JohannesGar
ret devenit onerabilis ad fol· 
vend. eidem Johanni Pearfon 
prxd. fexagin~a pedas ~uri fe
cundum promiffionel11 fuam 
pra:!d. ae fuperinde in confid~
ratione pr~miff. prxd. Johann. 
Garret adtune & ibidem fcili· 
-=et pr~d. vicefimo octavo die 
Februarii Anno quinto fupra .. 

. dicto aplld Landon prxd. in 
plf.rochia Be warda pr~d. fuper 
fe affumpfit pr~fatoq; Joqan
oi PearCon adtune & ibidem 
fideJiter ·promifit quod ipfe 
idem Johannes Garret pr~d. 
fexaginta pecias auri eidem 
Joqanni Pearfon infra duos 

~enfes pro.x. po(l fll~qipgium 
prxd.habit.bene & fideHte~ (010 
vere 8{ contentare veIIet pd.ta,! 
men Johannes {larrer promif ... 
fion. & aff'umption. fuas prCfd. 
minime curans f~d machinan$ 
& fraudulenter intendens eun. 
peru Johannern Pearfon in 
hoc part~ callide ~ f4bdole 
decip~re & defr~udare pr:;£d. 
fexagint~ pq~i~s Auri feu aIi~ 
queminde denarium pr~far. 
Johanni Pearfon nondum foI
vit nee ei pro eifdem hueufq; 
aliqualiter contentavit lieet ad 
ho~ far;iend. prxd. Johannes 
Garret ponea (c~licet fecundo 
dieMaii Anno quinto fupra~ 
d.ifro apud Lot:ldofl pr~d. in 
paroehia & warda prxdifris 
per eundem Joh~nnenl Pear
fon requiGt. fuit fed ill. ei hue
ufq; folvere feu Pfoinde ali ... 
qualiter eoq~entareomnino re
~ur~vit & adhue reeufat unde 
idem Johannes Pearfon dieit 
quod deteriorate eO: & damp
num habet ad valentiam Cen .. 
tum librarum & inde prqdll~i~ 
fe8:am &e. 

'1:0 tl;Ji)1Wedaratioll tl)e WefenbBqt tleluurre!J, ann 
tlJe 101aillti~ joinen in 1.i>etl}U~reT. . ...' 

~tJe action \t1af$ b:ouglJt UPOll a ~ote fo~ t!Je ~ar~ 
tuznt of 60 Guineas \t.liJen tbe ~efenl)a"t lboqllJ mar~. 
tJ? fuel) a 1gerfoll, &~. itJ tlllJtcu tlJe ~lainttff tJcclarelJ 
a)1 upon a 15iU of <f~cl)al1ge fettinl fo~tiJ tlJe ~uttpm 
of geeT,l)tl~t~, &c. .. 

~lJe <Ie~ceptioll~ talt€ll were, viz. ~lJat tlJe ~laintiff 
tlQtlJ not abeT tlJat be U'fa~ a geercbant, Ol tlJat tlJ~ 
~ote \.Ua~ mabe f~cundum cQofuetudinem ~ercator~l1l? 
'p~ittJe~ ~at\J be hUll a"ll'. conrtncration • 

. I~ €b~ 
-I, t I' J 
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~l)ifj ifj not fuclJ a Cuilom alnOtl~(f ~er(:IJant~ of 

1xllJiclJ tlJifj <!Coutt ifj obtigen to take ~ott,e a~ ~art of' tUe 
J1a\tJ of tue lJ.,ann; fo: in ~rutlJ tlJert is no fuel, ([uilom, 
'tif5 onllJ an agreement founbeb upon a :15~ofHlge, anll tlJere~ 
fo~e cannot be wttlJin tf}e <ltutlom or ~et,i)ant~; neitlJer 
\lla~ tlJere cbet r~t anr to:ecClJent~ to par ~one!, upon 
(uciJ a collateral ~onttngencr+ 

'~i~ no mo~e tl)an a boluntat1? Jaote gtben wit!] a p~erent 
€onrtberation, anb if' fud) tboulll be sHomell to be wttlJitl tiJe 
~uaom of ~~rclJatlt~\ tlJen eberr tlJin~1llljiciJ ill ~tben: 
tuitbout a <lonfilJeration mar be af5 meU \\litlJtn t~e tJl:utlom .. 
hllJicl) hloulil quite cf)atlge tl)e )L,aw. 

Econtra. "m:lJe ~uetlion iS$, ~[tlJet"et tlJi~ ~utlom iS$ goon 
o~ not 1 'Q!:t~ fufficientllJ allelJ~elJ in tbe ~e'laratiotl, ·(t~ 
not laii) to be inter Mercatores on{lJ, but inter alias perfonas re· 
fidentes, &c. ani) if fudJ a ([uftottt can be goob, tlJen 'ti~ all, 
mittei) to be fa bt' tlJ~ ~emurrer. 
D~. Witherly'~ @>on b~ouglJt tlJe like attionupolt a Jaott, 

ann f)e 1l.1afl a <i5entleman, anlJ no traning ~ertlJatlt, but 
trabeUing into France, antllJab jjUi)gment, 'ttllJtclJ 1l.1a~ af~ 
firluei) in tlJe Exchequer·Chamber. 

Jao llieafon cau be offeteb mlJr fud) a ~ote fboultJ not 
bini) aS$ weU a~ a :15oni), finee tlJ~ <[onfiberatton fo~ mlJtclJ 
it 1l.1afj giben, \\Ja~ bert' jut; fo~ 'ti~ lawful fOJ one S!@an 
to .belp anotlJer to a mife. . 
~f t!Je ~Dte lJalJ been giben bt' \nar of <1toID1uercc, it bala 

been goon, but to pal!~one1! upon futl1 it 4I:ontingericp .. 
cannot be callen Trading, anb tlJertfo~e noe 1tlitlJtn tlJe <ltu~ 
flom of Merchants. lungment \1la~ giben fO~ tue ~efenilant. 

Gale ~erfus Till. 

A~ Adminifrrator b~ou~lJt a Writ of Error to rebzrCe a 
~Ui)gm£nt againtl himfelf, but tge jJungmftlt \tla~ at~ 

firm en ; anb nOID a ~otion \1lSr5 tnalle tljat be mal' pa~ 
Colts; bcct}ufe tt \lla~ (Jif) own :Jfault to b~ing a [[lrit of <ft~ 
ro~ to lJelSlJ tlJe ~latt1tiff, ani) to put i}iut to <ltbarge; ann 
ml)ere an @ilmtniftrato~ ifJ ·gaittt! of anl' mrong o~ ~ njurr 
bOlle, mbitb lie~ mitlJin lJi~ own lltno\tllengc, ani) 1Ubicl) 
IJc migl)t p~ebetlt; tlJcre if 1Ui)gutcnt be agaill1f I)tUt, Coils 
mull be paiil. 

4 
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gs if an ailmfniftrato: (boulil b~tng Trover and Converfion Cro. Car. 

fo~ rue d5oon~ of tl)e jJntetlate., anb tl)e Converfion IJappenz r9'h 
to be after tbc AdminH1:ration gra:uten., attn ~utJgment a,s· ate ,220, 

gainft lJim, in tUtlJ ~afe be (ball pal! CoPes. . 
'(!Ct~ true, tlJere i~ a <!tare repo~tei) br ~uthte Croke, 

mberein tl)e JL,aw \l.1a~ !Je!b to be otl)ctwife; tlJe cJtafe \Ua~ 
tl)u~: viz. an cftetutri~ b~ouglJt a Writ of iaabillJment of Cre. Car. 
lmartJ., ann 11Tue being joinen upon tlJe '<tenure., It tua~ 29· 
founb againa Ijer; tluee gjUi.lge~ beln tlJat (be Oiouln not 
pal! cons; of 1tllJ01U tlJe tttep'oJ ter fattlJ tb.at jJ ufttet Hutton 
\lla~ one; but tlJat j]ullge tn lJia own mepo~ t~ lledate~ lJim~ Hutt. 78• 
felf to be of anotl)er ®ptnton in tlJe fame <!tate., tlJttlJ 1nlJom 
9luftice Yelverton agreen., tf;Jat cons OJoullJ be pain; anb 
tlJeit mcafon wa~., betaufe tlJe action \tltl~ b~ouglJt br tue • 
ct~ecutrir upon lJer own ~otretrion., ann fo~ an jJnjufr none 
to !Jet felf bp talting awa!' tbe [[tarn., \11bofe ~arriage nii) 
belong to I)er; fo tlJat tlJt~ tan be no autlJo~ttr againll tlJe 
10arment of cons itl tiJt~ <!tafe. 

au t!Je cJtafe~ 1tlijiclJ mention cons not to be pain b!, art 2 Cre. 229, 

cf~e,uto~ O~ ailmitlift:rato~ are muere tlJe action i~ b~ou~tJt ~6I. ,. 
in tiJe lIitglJt o~ an~tl)er (viz.) UPtltl ~otltratt~., ~bltgatt0!1~' s~~~ Ehz. 
o~ otlJer ~penaltte~ o~ ~lJtn~~ malle to tlJe t!eatlto~ I)ttlt:i 
feIf., anil fo~ mlJiclJ ttJe cf~etuto~ b~itJg~ tlJe action; but 
, tlll}ere tl}£ ~uit i~ founilen upon tbeir own <!tonttact~; anll 
a ~trbict againft tlJem, o~ tlJcr fufter a ~onfutt., tlJcl mua 
Pill! <tott~. 

Econtra. ~lJe 9}ubgment againft tlJi~ cf~ecuto~ i~ in auter 
droit, anb tlJerefo~e a~ it batb been fain no Cofrs mall be patn; 
·ti~ a 1Recobetl! de bonis Tefratoris, anb tlJe matit of tfrro~ nom 
bzouglJt cannot be callen an action in IJt~ omn 11UgiJt; 'fo~ 
·d~ to reberfe tllat 9Ju1lgment., ann to babe a lReftitution to 
tl}e ~eftatof~ cfftate~ not fo~ lJi~ omn Cllfc, but fo~ tlJe 1ger:: 
fo~,uance of tlJe miU. 

qrlJe autlJo~itie~ etten on tlJe otlJer ~itle., are not appltca~ 
ble to tbi~ Sj@atter; tlJc!, Dull' p~obe t!Jat Cofis {ball be pain 
br an <frecutoz \DlJere be i)edate~ upon an tmmebiate TOft 
bone to lJimrelf., anb founll againft bim; but tlJ~ Wttt of 
(frro~ itJ blou~lJt to lJabe 1!teUtf in tlJe areltatof~ oUln <lraufe+ 

Curia. 16r tlJe ~tatute of 3 Jacobi 'ti~ cnactel:t., tbat no 3 Jac. 
(f~ecution mall be llail) bl' a mrit of cftrol.. 'unler~ tlJe Cap. B. 
l01atntiff in tlJe raid Writ give Bail to the Plaintiff in the Action 
in double the Sum recovered, to pay the Debt, and Damages ancJ .s",' . 

Cofis, 
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Cofrs if the Judgment tbould beaffirmed; 'tt~ al\l)ar1) l)clil., tlJat an 
al'Jminiftrato~ \lllJo b~in!J~ a ~lrit of ctrro.!, QJall not gtbe 
')Sail tl)o' lJe if5 not e~empteil bl? tlJe ~tatute, neither Qlall 
~e par <Jtoa~ in t~iS$ 'lLafe. 

Ellery verfus Hicks & U xo!'. 

ASfault and Battery \\1a~ b~ougbt b1! Original a~aina Husband 
aub Wife; in tue ~lrit tlJere \1.1a~ but Dne :l5atterr men~ 

ttonrb, anil tl)e l&latntiff lleclarell upon two (viz.) one malle 
on tlJe firft, aub tl)e otl)er on tl)e reconll of January, anti tl)at 

'" tlJe iD~fenbant ret on lJi~ ~og to bite tl)e ~laintttf. 
~lJe J.)u~banlJ plealleb~ a~ to tl)e fetting on of tne ~og~ 

~ot gutlt)! ; anb a~ to tlJe 15atterir~., fon Affault demefne; 
anll tue tmttfe pleabeb, tlJat tlJe 101atntiff anllf]er ~u~bano 
h1ere quarrelling, anb tlJat in $JD~ner to part tl)em, (be ma
nus impofuit, &c. ut bene licuir. 

~i1e 10lainttff repltell pr~c1udi non, &c; quia die & Anno, 
&c. in narratione mention at", &c. de injuria fua propria inrultum 
fecerunt, &c. 

'QrlJere ma~ a <rlerbict fo~ tlJe ~laintift at tlJe gtri1e~ in 
Cornwa1, anb no\\) It \\)a~ mobel) in itrrell of gJul)gment, 
ano tlJe <e:rceptiou~ tali en mere, 

(I.) ~lJe gction i~ b~ouglJt bl' Original, tn hllJidJ tlJere i~ 
but one 16atterl? laio, ano tmo in tlJe iPztlaratton, anll fa 
tljere is a plain dlartaucc; but tlJi~ <f:rceptton tna~ bifaUo\U
£b bfc8ufe tlJe Wefenbant tball not tane gll~antage of an 
in Original tnitlJout bemanbiu~ Oyer of it, \tllJiclJ be lJalJ 
not bone; bet1i)e~, ·ti~ onll? br [mal! of 1liecital tn tlJe Wecla~ 
ration, Jti~ lilte attachiatus fuit, \nlJidJ i~ nauglJt tn an gcti~ 
Oil of Debt, but being onll? a mecital, it lJa~ tieen telll goon. 

(:2.) 'QClJere are tmo 15atterie~ {aib in tlJe ~eclaration on 
febera I ~al'~, to mlliciJ tlJe :JeefentJant pleabeb fan Affault, 
&c. pnb tbe ~lainttff lJaU} replieb but to one (viz.) die& an
no, &c. de injuria fila propria. 'Q!lJi~ <letception was alfo lltf~ 
aUobltb .. beca.ufe 'tig onlt' a Difcontinuance, anl) lJelpen bp 
tlJe illerllict. 9lt iJall been otlJerwtfe upon a ~emurrer ~ fo 
tl)e ~lainttll ~ab l)i~,9Jubgmetlt~ , , 

4 Dighton 
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AJudgmen~ llHl~ obtaineb i~ tIJe lReign of l$tng James in I Show. ~6" 
an gerton tommtutcb tn tlJe 1lietgn of ~LUg Charles 2 Vent. pI~ 

. tlJe ~e,outt, anb Debt \tJa~ b:ougjJt upon tlJe j!Ui'lgment tn . 
B. R. aftet a [[lrit of .<ftto~ aU(:\llCl1, 1llbitl) Writ \l)az (viz.) 
-quia in Recordo & Proceffil ac etiam in redditione Judicii loquela= 
qua: fuit in Curia noUra,. &c. ~O\n tlJc Slubgment anll <!tonti:: 
nuantef$ being in latn~ James's Reign, ann tlJe mtit of (frro~ 
fuppofing aU to be ilone in tempore Regis nunc, an ~bj£Cf;ion: 
1Ua~ mane, tlJat· tlJe mC"COJn \t)&~ not weU telttobe1l, fOl it 
ougbt to be in redditioneJudicii loquelx qu:£ fuit in Curia nuper 
Domini Regis, becaufe tlJe loquela \1)Zf~ begun ttl tJi~ meigu. 

,leut ~etjeant Pemberton iuaael.l.,. tijat tlJi~ U1a~ amenila: 8 H 6 
ble ill! tl)e ~tatute of 8 H. 6. efpectal~l? finee ~lJe [[lo~n loquela Cap' I;~ 
luigiJt t~tenn t1) tlJe tul)ole, ann tt maf$ amcuileil a'to~ll:: 
i"gll? ~ . . 

'CltlJetl tlJ£ iDefenbant pleaben a mrit of (frio: i.lepe"lliliug~ 
anb tlJe iRe,o~il,certitleil iuto tue Exchequer-Chamber; to miJitlJ 
~lea tl)e 101ainttft tJemutre'O. 

1t mas now argue'O fo~ !Jim., tlJat tlJi~ bla!$ no ~lta:, be:: 
,ante Debt \ll~llte tn B. R. after a [[ltit of Cler1(o~ Inongl}t, 
attb fo it lJatl) been abjubgeb; tlJe ltieafotl i~~ bee;ttnfe IIp 
tl)e [[{tit of <ftro~ tlJe fiCranrtript cull?., ani) not tlJe l1ic,o~b 
it felf t~ remobei); fo~ if tl)e Sj]ungment O;ou{n be afftnneO Sid. 236~ 
in tUe Exchequer, tile Cle~e,uttotl·mu1l be awarnei) in B. R. 
1l111ere tlJe lliecol'O of tlJe o~.t.ginal jJubgmettt tenlaitl~. 

9\t lJa~ been an S1Dpinto~" tlJ~t if <frro: i~b~ouQ;lJt in 
B. R. upon a ~uilgment obtatneil tn tlJe Gammon Pleas, t!Jat 
llenbing tlJe mrtt Debt 1lltll not li~ upo~ tbat ~ui)~ment 
in tl)at <1tourt., bctaufe tlJe me,o~i) ~tfelf t~ rcmobeb, anll fa 
tl)ete ,an be no :jfounilation fo: an action of Debt tlJere., but 
tlJe meafon if.) not tue ratU~ in B. R. \tllJerc tiJe me,o~n if5 not 
te1uobetJ., but tl)e QItattfcttpt onir. . 

15ut ebcn tlJi~ SlDpinion if.) agatntt tile OU'I 1l)oDIi55 (viz.) hi 8 H. 6, 31. <\, 

4 H. 6. a Wtit of gnnuttl' \1la~ b:ouglJt, anu tlJe 101aintift 
obtaineb a g\nbgment. ~lJe Defennant b~ou!JlJt a Writ of 
(ftro~ in B. R. anb penbingtllat [[{tit t~e ~latntiff b~ouglJt 
an action of Webt"uJ.lon tlJe 1!;ltlgment ttl tlJ~ Common Pleas 
fa: a nomine pren~ ttl not pal'tug tiJe annUttl? upon a Wal? 
,ertain. tlrlJe wefenbantpleai)l~ll tuc mtit of <frro~ bepenil:: 
tug, but' a Refpondeas ourrer wa~ atuartlen~ . 

~o 
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@>O t 11 Eafter Term, 18 1!d. 4. an g ction of t[.reCpar~ ll1.aJ3 

b~Ott"glJt tn tUc Common Pleas., anll tlJc ~attte~ \lJer~ at tjfiu? 
ltl!JettJer tl)c ~laintttf \11a~ ttc ,l0rfennant)l ~tUaln o~ not; 
ann it \ua~ fou'un fo~ tiJc ~lalntlff; tlJereufjon tt)~ ~tfcn~ 
bant btouglJt a [[lrit :of (Jfrto~ in B. H. ann penntng tlJ~t 
'Ulrit tbe 1J)laintiff in tIJe o~igtnal action b~ougbt Debt In 
tbe Common Pleas upon ttJe jJungment; an~ it 1Da~ t~en 
'objecteb, ttl]at fncb an action \UoutiJ, not lie., beenner tlJere 
hla~ no meeo~t1 of aUl! fucb gJungment befo~e tl)e (ltourt, 
tl)atbeing remobe1.l tlr tbe [[ltit of <frro~; bnt tlJe ~UlJ!al{'~ 
,bJer'c of ttc contrarr g)pinion ~ fo~ 'tl)er Ijelil, ~lJat tlJe 
9jubgment tl)o' temobeil ma~ iu1fo~te ttU reberfetJ. . . 

,Curia. at tlJe ~ommon )Law befo~e tbe ~tatute of W. 2. 
if <f~ecution bab not been fueb upon a 1ubgment in anp 
perfonal atttou \llitlJin a ~ear anb a ~ar, tbe ~art1? mutt 
tlJen I)abe b~ouglJt an actton of ~ebt upon that ~utJgment ~ 
fo~ Ije coulil babe no Scire rac. upon tbat 9JutJgment~ but 
nom tl}atetatute applie~ a Ploper lRemebr br gilling tl)e 
'Sci. fae. upon tlJe ~ubgmetJt after a ~eat ani) a ~ar; anb 
it ba~ been lJeltJ,· tlJat a W~it of Error penbing, hla~ a goot» 
10lea ttl abatement to fuclJ a Sci. fa. 15ut of late ila1?~ tfJat 
JJa~ been ober::tuleb., tlJO' it lJa~ been fatb, tlJat if tlJere iS$ 
a Judgment Pleceilent to a Statute from tlJt fame t0erfon mbo 
tJie~, auil after\l1atlJ~. a Writ of Error i~ b~_ouglJt upon tlJe 
9lubgment, ,anb pentJtng tlJat.mtit, tlJe ~nel! ,nue upon 
tlJat Statute t~ patil, ,a;l1b tlJere l~ enoutllJ remaining to fatt~ 
fie tlJe Judgment Creditor, tlJat. tlJe ura 10a~metlt to tlJe Cogni
~ee i~ goolJ., becaufe br tbe Writ of Error tlJe <frccution of 
tlJe jlutJgment tua~ tutpenbelJ. 
. 15ut in tlJi~ <tafe tlJe ~emurret hla~ lJelb goon, anb af::: 
tertllarb~ tlJe ~efentJant \ua~ tulctJ to ahftlJer obert 

Rex & Regina rvciftn W aite~ 

A'~otiOn1na~ nt.abe to Quam an ~itQutfitioll fo: a forci
ble Entry, the (fJceptton~ nere., viz. 

(I.) ''0:t~ fai~~ per facramentum duodecim, &c. jurat. 
& impanel1at', &c~ antJ botlJ not far adtunc & ibidem 
jurat', &c. fo~ if. tlJe ttime anil 101ace are. not fuffi~ 
cientlp arecrtatnetJ, ,t{le ~l!Qutfition cannot bt goolt, 
becanfe tlJe ~ att mat' be commtttell abotie a l\?ear paa. aUll 
a <lrafe in Dyer wa~ etten fo~ tlJi~ purpofe (viz.) in quihto Ed. 6. 

one 



, " t .)~. . ). 'i ." ... . t • e_ . 

Mich. ~ W. & M. in B. R~ 169~. 249 
... =+.t .'( . "o?'s' tf 

one Buckler \lJa~ inbtcteil anil outlaweb fo: ~utl.ler in B. R. 
de eo quod futlJ a ~av ann ,~eat at fucl] a 101ace be mabe 
an QUIauit upon n. Et ipfum crim qlJodam cultelIo, &c. felonice 
percuffit occidit & murdravit, mttlJout raping adtunc & ibidem, 
ani) fo~ tlJi~ mearou tl}e jlubtctment \ua~ ~bjntgelr tolle til. 

')5ut not\tlltlJ1taniltn~' tlJi~ autlJo~ttt' tbe ~~,eptton tuL1S 
"ot aHowell in tm~ Q1:afe, beta.ufe ·ti~ not matertallJert to 
ft)e\l) tbe ~la,e, &c. fO~ tIJt1&aft~ ,ouln rtot bl :imoved~ '0 
a~ to mafie tlJe Wefenbant guiltr of a forcible :Entry from 
anr otbet _lace but ftom tlJc Land, 

(2.) CZf~ceptton ... viz. 15r tbe ~tatute of ~ H. 6. Refiitutfon Cap. <j" 

is to be granted where the Tenant of the Freehold only is put out 
of Poifefiion, anil tlJe ~tatute of 21 Jac. maJte~ no aiteratt:; Cap. I)

on of ant' fo~mer ~a1l.J, but onlt' grants Refiitution where a 
Termor for Years, \lc. t~ put out of 10ofi'etrton: ~o\u in tlJt~ 
€afe ·ti~ not raib~ tiJat tlJe ~enant of tlJe fteef;Joln ma~ 
oufteil~ but tlJat tlJe lJ.,e1re~ fo~ l1?ea~~ 111al1 outteb; anb it 
1tJa~ compateb to a ~are tn B. R. MIch. 28 Eliz. viz. ~lJete 
\l1a~ a lLetree fo~ l8eat~:) anb. a meberfion~r, ann an 1Jnnitt~ 
ment tua£s b~ouglJt upon tlJl~ Statute fettlng fo~tlJ tlJat tlJe 
l0efennant expulit & ditfei6vit bim in l1tebetaon~ & quendam 
J~ S. tenentem expulit, bllJtciJ laft mo~b 111a~ applieil to botlJ, 
anb t\UO ca.nnot be e~peUeil \tllJere but one t~ tn 10ofi'etrton ; 
anb tlJerefo~e it tboulil lJabe been tlJat tlJe ~enant of tlJe 
1ft£elJol11 \11a~ bttreiieil, anil tlJe lLe[ee fo~ l1?eat~ e~peUeb:) 
anil fo~ tlJt~ meafon tile 9!nbictment \tla~ beln to be nauglJt, 
per Dolben & Eyre Jufticiarios, c~teris abfentibus. 

Griffith ~erJus Harri(on. 

T~ete mass a Covenant in ~n afi'tg~ment of a )leafe. tl}at I Salk. 196• 
t\Je atrtgnee tboulb QUletlp enJot', &c. free anil clear 

of aub ftom aU arrears of ment. 
an action \\la~ b~ouglJt upon tlJt~ Covenant, ann tbe ~~eaClJ 

atrigneb 1l.Ja~, 'QL:iJat tUe llient \tJa~ atrear, anll not paill. 
~lle ~efenbant pleaneil tlJat lJe left fo mud) ~onet' in 

tlJe ~anil~ of tl)e ~Iatntift ea intentione to pat' it obet to tlJe 
lJ.,e1ro~ in btfdjarge of b'llJat ltltnt 111a~ tlJen arrear, &c. anb 
upon a ~etnurret to tlJi~ 10lea it tua~ lJeln goob ttot\nitlJ:; 
nanning tlJe g)bjectiotl~ 'QL:bat tlJe Intention \Da~ put in ~tIur ; 
fa: if it ball been ad foJvendum, it \Doulil babe been goob, 
anb in tlJi~ 4l:aJe tlJe 101aintiff might I)abe repliell) non re
liquit, &c. in manibus fuis ad fo}vend·, &c. 

K k Perry 
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Perry t'{}eifus Oding[ell. 

INdebitatus Affumpfit fo~ 10apment of ~otler upon a Note, 
anb on a certaIn l0ar. . , 

flClJe ;JeefeUlJant plcabeb in l}ar tbat after the Day of Pay
ment was incurred, f;Je pain fo mud) ~oner in Satisfaltion of 
bl!Jat \lla~ bue upon tlJc Note; anb upon ~emutter tlJts \na~ 
lJelb to be no goob ~Iea, becaufe after tfJe gcttou: t~ beftclJ 
!OU cannot pleab exoneravit; fo~ 1&arment after t!Je ~ar i~ 
goob br war of Jeifd)argc, but not bp map of ~ati~faction~ 

DE 
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Term. Sana. Hill. 
Anno ~ Gulielmi & Marire Regis &. 

Reginx in Banco Regis) 1693. 

Benfon ruetjus Scott. 

I
~ au EjeCtione firmx fo~ Copyhold )L,anll~ in E{fex, upon not j tev. 38'). 
guiltr pleallell, tiJe ~utl' founn a fpedal <Iletllitt~ t!Je I Salk. 18S· 
~ubaance bJiJereOf 1ua~~ viz. a~ to 4 aCte~ mentionen 

. tn t!Je ~e'latation tIJtt' finn tlJe ~efcnbant not guiltl'~ 
anll a~ to tue lliranue tiJel' finn tlJat it \rIa~ parcel of tiJe Ma-
nor of Witherfield in tbe <Jrountl' of Effex, ann beIb of t!Je 
Cail) ~ano~ bp Copy of Court-Roll, &c. 

'QClJat btfo~e tlJe <JJ;jcctment b~ougbt" viz. Odob. 3. 1690' 
Samuel Scott \1Ja~ feiicll to iJim anll bi~ ~etr~ bp ([OPt' of 
<ltourt~lIioU of tbc )lanb~ in ~ueftton~ ann being fo fdieb 
bin tur fame ~al' furrender it into tbe ~ano£) of tlJe )lo~n 
of tbe geano~ br t!Je ~at1b~ of Edward Barker anll John Pryor 
ttrJo ({cUllomarl' a:renant~ of tiJe fatll g@an01, to the Ufe of Bar
bara Cal1ard anlllJCt l!3eirfJ~ itlttlJ a 4tonilttion to be boin upon 
~artuent of 175 1. upon fbe 20th Wal? of Augufr foUowtn,g. 

ttl)Cl? fint'rtiJat toc ~urrenncr \tJa~ bull? p~cfcntcb at tiJe 
ne,:t ([ourt in ti)c JlAfe~titne of tiJc Cati) Samuel Scott, ann 
tbat be bin not par tlJe ~onel? at ttJe ~al?~ o~ at an~ 
~itne befo~e o~ finec, ann tl)at IJe bieb, anb tl)at Martha 
Scott tl)e ~efeni)ant \tla~ IJt~ Willow. 

~iJe)J finn tbat after tlJc WeatlJ of t{Je fain Samuel Scott, 
t~e afo~efaii) Barbara Callard \tla~ abmitteb to tl)cfe )l.,anbf$, 
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ann furrendered ttJe fame to the UCe of Richard Scott. tbe llef~ 
fo~ of tlJe ~laintiff., \nbc \t1a~ $eit at )Gam to Samuel Scott. 
aub tlJat tlJe fain Richard Scott ma~ anmittt1J, &c. 

~tlel' nnn tlJe <rutiom of tf}e S1@atto~., ([lJat if anp (['opr~ 
bolDet bie reii£lJ of <tOPt'lJO!il/JL~~il~ lJabing a Wi.fe et tbe 
~ime of 1Ji~ ~eatlJ~ tbat fUd) WIfe ruaH boll) tfJe rati) J1anl)~ 
ilutin~ lJet Widowhood fo~ bet itee~15encb ; tben ttJep !full 
tlJat tlJe faill Martha Scott \tla~ ailmittetJ to aU tiJe (l! JPpi)Oii): 
)1...anil~., of hllJiclJ lJer ~u~batlb llieb feiieil., to bolll tfJe fante 
tluting ber miilo\tlgoolJ, ann tlJat (be i~ lhll a Widow; tijCl' 
finlJ tlJat tlJe Jl,effo: of tlJe ~Iatnttff tualle a JLeafe to iJtm., 
&c. anb tl)at tlJe ~ef€nnant ejecten iJim~ anb fo mane age: 
netsl Gtonclufton., &c. 
~lJe g}ueftton upon tlJi~ rp~cial [fernier ma~., wl}etbrr tue 

Surrenderee, tlJo' alJmittelJ after tlJe WeatlJ of Samuel Scott, 
tlJe ~utrennero~., (ball bolil tbi~ <fftate agstntl tlJe mtno1\l 
llllJo h1a~ tl)u~ entitlen br tl}e ~uaom of tbe ~auoJ -: 

9Jt \tla~ arguen tl)at fJe (baU., 
(I.) [lpon tlJe ~ontlrurtiou of tlJe Cullom it felf., \t'llJiclJ iS5 

tlJat tile [([UlJOUt OJall eniO? tue llanlJ in the fame Manner a~ 
lJer ~u~bani.l bcln it in IJt~ lLtfe~time; but Ije miglJt alien 
o~ e~tingui(b bt~ lRigbt ; if fo, t!Jat wIJtCIJ win lletermine 
l)t~ <fnate, bJillltfie\Uife put an eull to lJer ~itle. 

(2.) frout tlje ~ature of <lropplioltJ Ql;aate~ ; fo~ abmittatl:; 
ce~ to fucb <faate~ {ball !Jabe llirlation to aU tuca" gtt~; 
anlJ tlJerefo~e tlJc ablltHIion of tlJe Surrenderee in tlJi~ <tafe 

I Roll. Abr. rusH ijabc melation to tbe ~urtenbcr: but if no Admittance 
so'). bail been lual1e., tlJe bert! Acceptance of tile il\ent bl' tUe lLO~lJ 
3 BuILl. 2f4· after a ~urtentJet i~ an abmittance in lLa'Ul of iJim to 

Cra. Car. 
S68. 

1111)ofe [lfe ti)e Surrender wa~ malJe. 

ann to p~obc tljefe t\no 10oint~ a ~afe Ula~ mentionell., 
hllJt(;ll'\\Ja~ 8i)jungclJ in B. R. Hill. I S' Car. I. viz. tlJe ([u11om 
of a ~ano~ \lla~ tllat tl)e mife of a ~opl!lJolber bring feiielJ 
fboult! babe lJcr Widow's Efiate ; it lJappenetJ tgat in tf}e loth 
~ear Car. I. a etatute of Bankrupt was tafien out againft 
tiJe <toP1!lJollJet., anlJ tlJe CltommitTionerf) foUl tljc (fftate bl' 
11 ~ectl of 16,ugain anb ~ale enrolleD., Anno 12 Car. tl1e 
<IroprlJolilcr lJiell., anb lJis VVidow waS ailmittclJ b£fole tlJe 
Barg'ainee, \nl;lo tlJertnpon blou~lJt an <Jl;jertment., anb it 
wa~ anjubgen tlJat bl' tUe <fonbepance tlJe <lllate tua~ beft~ 
eil tn tue Bargainee befo~e Admittance; tllfJicJ] p~obc~ tlJat it 
~opt!lJolLJet mal? erttngui(b lJiz llHp:f1t Co a~ to bintl the 
<fllate of tlJc Widow; in wbicb· Q1:afe it 1.Ua~ alfo i1elb) 
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t"!Ci)at after tlJe 'War~ainee \t)(l~ abmittcb it bUb ltielation to 
tlJe ~ale aub manti) bibea tlJe Widow of tl)at 1liiglJt wl)tclJ 
tbe miglJt lJabe bl? tlJe <ltutlOtu. 
jf tiJere ate two Join·tenants of a C:opyh~ld, anll one fur- I Inll 59. b, 

renders out of <tourt to tue diCe of iJl!) [[{ttl, ann llebiCetlJ 
lJt~ g@oietr to a ~trang£r~ auil llietiJ, after\uatb~ ti)i~ ~ur:; 
rennet i55 PlcfentctJ at tlJe ne~t ([ourt, &c. tlJe ~ebifee 
ougf)t to be ailmitteb, fo~ b1? tlJe Surrender anb l0~erentment 
tlJe ~ointure \lHl~ 'ebereb, fo~ tge J,Lalli) \tHl~ bounil bl'tlJe 
~urrenilet bp mal' of 1aelatton. 

Qr:lJe ~etr ann tlJe Widow ate botg bt! Cufiom, anti tlJe 
miilo\l)'~ <fiatt t~ no mo~e tban a ctonttnuance of lJer ~Uf:; 
banb'~. 

Econtra. qrbe mii)1)\l)'~ ~itle COlnmence~ ftom iJer ~ar:; 
tiage, anti QJall not be befeatel.l bp anp Cubfequent act bone 
111? tlJe ~u~banb after t!Je ([obertare. 

~lJe <fafe of a Bankrupt Copyholder lfl not at aU pertinent 
to tl)t~, fo~ tlJe Widow \l1a~ nibetlen of ber <fftate tlJere~ be~ 
,aure ber \9u~banb bib not bie retietl, tlJe cfftatebetng faIn 
befo~e lJiS$ Ji)eatl}. 

'~t~ true, an Admittance botlJ refet to tbe Surrender, anb 
Iifiemtfe to all gcts betmeen tfJe 10artie~, but not to a tbirb 
10erfon a~ tl;}e Widow t~; it (ball ueber relate to bearor a: 
p~ecebent liig.,t, tulJid..) if$ not conrutumate tiU tlJe ~eatfJ 
of bet ~u~banb. 
~f a ~an mattietlJ, anb aftet1DartJ55 maIie~ a 13argain 

anti ~ale of I;}i~ 1Lani) anb bietlJ, tlJen tlJe ~cell tfj enroUetJ, 
tlJe Wife in fuel;} cafe (ball be enilo1tletl. 

~o\1.l notbtng J.latTe~ ftom tlje Surrenderor till tIJe Admit- Cro. Eli?:. 
tance of tlJe Surrenderee: fo~ till tlJen neitlJer tlJe 1Lo:tJ fJim:: t4~ 6 
felf, O~ tl;}e 10erfon to 1llIJofe [tee tI;Je ~Utrenllcr 1Ua~ mabe ; e. I • 

but oull! tlJe ~urrenilero~ conttnuetlJ in ~otre1Tion, fo tbat 
tI;Je t&laintiff in tfJt~ <tafe lJatlJ but an tnceptibe (title, alln 
tiJerefo~e lbaU not tJefeat tue miiloUl. 

Curia. ~lJe mibO\ll'~ Q!ttle botlJ not conttnence bl? tlJe 
Q9atriage~ if it bil), tl)etl tlJe ~u~banb coulil bo, notbing ill 
lJis l1ife~time to tnejuntce it; but "ti~ platn lJe mal? alien o~ 
e~tittgut8J lJi~ lRtglJt, a~ tn tl)e 4!afe of 15anlirUpcl' be:: 
fo~e~mentioneb. 

€I)e Free-Bench gto\tl55 out of tlJe (fftate of tlJe 'tt~banb ; 
anb. 'ti~ iji)1 dying feized hllJtdJ gibe~ tlJe mtilntu a 'm:itle; 
ann a~ tlJe l.9U$5banb bab a befeafible <ellate, fo tbe mife 
mar babe lJer free~15atlli nefeateb. 

'Qrl)ere 
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'<lrbere i~ no ~iffcrence betnnen t1Jt~ <tafe anb tlJat of 

Joint-tenants of it ~oprl1oln; fo~ 8~ by a Surrender bP. one 
Joint-tenant, anb a 19~efetltment tl)eteot tiJe Jointure t~ fe~ 
bereu .. anl) tlJe cr.1late iS5 bount» bp tlJe ~UrreJ10er bp mar 
of Relation; fa in tlJiS5 <[are tlJe gllmittance ftJ&U relate to 
tije ~urreniler~ antl tlJe <ftlate 115 tlJerebp iltbetlell. 9Jullg~ 
ment fo~ tt)e ~latntiff abfente jJufttce Gregory. 

C00111bs ~erfUJ Talbott. 

I 8alk.~ DEB T fo~ Rent upon a Wemife of a ~oure anll )l-anlu 
2/& / 2"y- at tlJe rearlp lItent of 9 1. per Annum, tiJe .action \Ua~ 

b~ougbt fO~ two Eear~ in arrear. 
~~e ~efenbant pleailell 815 to tlJe 9 1. part t1)ereof nil de

bet, anb &15 to tbe otuet ~ 1. f)e confelIelJ tiJe Wemife 8S5 laiD 
In tUe lIDcclatatiott., reddenda annuatim 91. fO: a t0iece of 
lLanll callell Chalwell, anb 40 s. foz otiJet J1anbg, ann 7 s. 
fo~ anot!Jer ~arc(l, &c. ani) quoad 40 s. ~art tbcreof nil de
bet; antl a~ to tl:]e reR, nil habuit in tenementis: .anb upon a 
1genturrer tbe 10Zea \t1aS5lJelil to be ill, becaufe in ([on~ 
ftruction of )LaID., nil habuit in tenementis ~oe~ to tlJc \unolr, 
tl)os plealleil a~ to 10art; anll I}abing lifie\Utfe pleabeil nil de
b£t., tijat maJie~ tl)e ~lea bauble; fo~ upon nil debet tlJe 

H 6 9 ~efenilant migl}t gibe in cfbillence nil habuit in tenementis; 
~I H.7:;I.b. but tip pleabtng be obJen notf)tng .. tije Wemife waS5 allmit~ 
16 H.7. teil; ann tiJcn bp faring tl1e 10latntiff ban notlJtn{J in tbe 
3 &H4'8 lLann~., &c. tl)at mane tlJe ~Iea l)oubleantl repugnant; but 
c~o. Eliz~I. be fboulill)abe tt,'aberfen tl}e tuljolc wrnlifr. 
Col lins 'tJer-
Jus Parding. 

Johnfol1 ~erfus Oxenden. 

PRohibition \tnl~ fJ~arrll to tI)e arcf)e~) to {fal' a ~uit 
. comntenc:n tlJere fo~ Fees, againllmlJtclJ it \tla~ faill., ~lJat 

ti)cp are tlJe v~opet ann bell :3lui.'lB'£~ of tlJrir OW11 Fees, \UlJitlJ 
generaUl' arire bl' <lionattutiotl~ ~lobtn'iaI; anll fo~ tlJi~ 
meaeo» a ~~olJibttion \lla~ llenieb in tue Commom Pleas to 
a ProCtor bJl}o libeUen in tlJe ~ptrittml <court fo~ lJt~ Fees; 
anll fo~ the like ([aure it bJa~ llrnirl) tn B. R. in Hillary 

I Mod. r67- Term, 16 Jac. anil tlJe llteafon then gibcnIDl$., 'Q!bat 'tis> juit 
2 Roll. Rep. a Proftor lbgulll be rccoanpenfCi) fOJ bi~ ~rouble ann <tiJarge .. 
'59· tbo'a ~tnt 11Ja~ COlltnlcncr1l tn n ([ourt~qrf)~iaian fo~ a 
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ctaufe of 1lJ1Jie1J tust <1tourt lJan not an o~iginal :Jluri~llicti:: 
(In. 

$~i~ ttue~ in Hillary Term 3 ~ & 36 Car. :2. tlJe Court of Ex
chequer maile a sIrluetlion in tlJi~ ~atter .. but after\\laril~ 
tlJel1 refufe·n to grant a Prohibition in tue <tare of Skelton anll 
Lee; ann finee ttlat ~ime tlJe ~outt of Common Pleas in Hil
lary Term, 2 Willielmi & MaricE \\loulil not prohibit tlJellt in 
tlJe QI:afe of Frogget tlJe ®fftcial of Wel1s ani) Jo1Telin. 

)5ut on tlJt otlJet ~ine it mas; arguen, ~lJat <1tOUtt~ of 
-Common Law tafte ~ottce of Proctors Fees; ann to p~obe tiJi~ 
tlJep etteil If-·le~. Lake'~ Grafe, tubo bring a <tolumiffarl'., bJa~ ~ 3 leono 
inilicteil fo~ <f~to~tton fo~ tafting II s. anll 6 d. fo~ abrolbili~ 268. 

an e:fcommunicateil ~erion ; anb an ~~ce).ltiou \t.1a~ taTten 
to tlJe 1nilittment becaufe it iliil not fet fo~tlJ mt)at Fee UHlf$ 
juftl17 nue, ann fo~ tlJt,~ meafon it ma~ QUafbeil. I 

Chancellors, Regifrers anll PrOctors are 1:!Dfftcer.G or tentpo~al 
~~ofit, tulJofe Fees nO not relate to tue 1uri~ilicrton of tbe 
~piritual <tourt; tlJere if5 a p~opet 1Remellr at 11a1\1 to rc~ 
,obe~· tlJem, anll tlJerefo~e a Prohibition \l1a~ p~al'ell. 

Curia. '3ti~ ctuftom anll not tlJe Authority of €on1lituti~ 
on~ mlJiClJ entitle~ ProCl:ors &c. to tafte Fees, fo~ tulJiclJ an 
gcrion mill lie at tlJe ~ommon JLa\tl., ann tlJerefo~e tlJe 
~pirttual ~ourt ouglJt to be p~obibitell; tlJe mule nnl~, 
f!lJat tlJe~ tlJoulll nedare upon tlJc Prohibition. 

Goodright ~eifus Corniih. 

I~ a fpedal <llerllirt in Ejefrment t!Je rtafe \\1l~ tIJu~'1 \riz. 1 S lk 6 
John Knowling tuSf5 feifell in fee of tlJe )L,anil~ in ~ue~ a.:22. 

rtion., \nbo tJalljJffue two ~on~'1 John anil Richard. 
~lJe 1fatIJer-ilebifeil tlJe JL,allil~ to John ili~ eillea: ~on fo~ 

fiftr ~ear~., if be Oloulil fo lon~ Jibe (ll1uicb '{lCe~m was 
to COlUluence after tbe ~eatlJ of tl)e 'm:etlato~) anll after tlJe 
Wctermination tbereof., then to tl)e ~eit~ ~ale~ of tlJc 
16obl' of tlle faib John; and for want of fuch l{fue, tI1cn to lJi£s 
fcconll ~on tll '([:ail, &c. 1!iemainl1er to tt)e ri~lJt ~eir~ of 
tlJe Devifor. 

~lJe jfatlJer llielJ, John t!Je elbert ~otlfuffcrell a Common 
Recovery of tl)efe J1atlll~., anil ilcdarell tile [lre~ to lJimfetf 
fo~ l1ife., anil to tlJe llJeir~ ~atef5 of lJi~ JDoilr; ani) fo~ 
tJ.1ant of Cud) ~true to Hle Wefcntl'snt anti lJi~ ~eirs. 

John 
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John nien 1.UitlJout ~ffue~ attil Richard nten ltabilfg ~[Ut 

a ~on of tgat ~atlte. 
~lJe 1lluetlion mas, [l(ll)etIJer John tlJt tInea ~on ban an 

Efrate-Tail br tfJi~ webife -: jlf lJe bab, tlJ~n tl)e Recovery tntl~ 
\tJeU fufferen to nocli tl]at <ftl4te, anb It fban· be a goon 
:l5ar to tlJe 1ltemainner~.· _ 
~t \tla~ arguttJ agatnll tlJe E(1:ate-Tail, tlJat tlJt Jeature 

of tlJis -i)ebife \tla~ br ~p~er~ )l,imttatiotl fo~ SO Years, fo 
tUllt 1llbttt tbe tInetl ~on bab mo~e, mu a be bp 3Ituplt,ati~ 
Ott; fo~ tlJe ~erm was onl~ btugneZl fo~ IJtm; bUt Ull]rre 
tlJe ]ntent of tlJe ~ebifo~ i~ apparent tn t~e miU, no <ltou~ 
aruttion {ball be put upon IJts mo~bS, fo ag to mafte aul' 
<ftlate to arife bt' Implication. 
~be lrgal <ltontltuttion of tlJefe mo:Zl~ i~ to e,:pounlJ tfJe 

Devife of tl}e Inheritance to be an Executory Devife: It cannot 
be a Remainder, becaufe a :jfreelJoln mutt nepenb, -anll be 
Cuppo~tetJ bl? a freeboln; but l)ete tlJe particular Efiate being 
but it ~erm fo~ l!?ear~, 'ttfJ too weak to fuppo~t a Remainder. 

4 Leon. 11. 'QrtltfJ \1;)a~ tlJe ~ptnion of Dyer ann Manwood in Mich. 29 
Eliz. in tlJe Common Pleas, tlJat a Remainder in fuel} ~afe~ 
\lla~ bOib, beeClufe tlJere tfj no 10etfon \nbo cau take p,~e:: 
(entll?; but if tlJe JL,eafe lJab been mane fo~ JL,tfe hlitl) a 
1liemainner to lJifj tiglJt ~eitfj.,. then lJe wouln babe a ter
e~ccuteb; Co tl)at in tlJifj <tafe John cannot babe an Efrate .. 
Tail e~ccuteiJ, becaufe tlJe lLimitation to !Jim bp map of 
Remainder W8fJ boin in its 4I:teation. 

S Rep. 94. 

'<to Inane tl)at John took up an Executory Devife, tuel' cl:: 
ten Mathew Manning'~ ataft, 1U'lJtcfJ \ua~ tfJu~, viz. 

Edward Manning \l1a~ pottcffen of a ~erm wlJiclJ be iJebifcZl 
to lJi~ [[ttfe fo~ 'Life, pa1:'ing cbcr! }peat 7]. to Matthew 
Manning, anb aftet tlJe Ji!>eatlJ of fJi~ mife be tJebtfeb it to 
Matthew, anl) mabe lJig Wife <f~eeutrir ; fbe tltohetJ tlJe [[{ill .. 
but {Jan not atret~ ultra tlJe ~ettu to pa~ tbe Webt~ of tue 
Th~~ . 

-m:lJe (f,:ecutti~ alTenten to tbe lLegacp, ann- patn it con, 
ftantll! to Matthew buting ber 'Life., lbe btetJ 1ntetlate, anb 
gnluinitlration de bonis non of Edward UUlfj granteZl to Mat
thew, againtl milam a ~tttJtto~ of Edward b~ougfJt an action, 
anb upon plene Adrninifrravit pleanen, tue mucftton \tla~, 
Rll)etlJer tlJe 1Refti)ue of tile ttetlu \na~ a[et~ in tlJe ~ani)~ 
of Matthew to pap tlJe Webt~ of tlJe Tefrator? 

'(tl)i~ ~atter mal1 founn fpectaUr befo~e tlJe -lLo~n <!tbief 
~uthte Coke at Guildhall; ani) upon atgutn~ of it in tlJe 
Common Pleas, 1utlite Walm(]ey \l.1a~ at ffrtt of @pinioll, 
tlJtlt tlJe ~ebtfe to Matthew \tHl~ boin, bccaufe tl)e Wl10lc 
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~crm \t1a~ ilebifCi) to tlJe <f):ccutri~ fo~ JL,ifC, UllJO tui (!IH 
babe furbibCi) tl)e fat1t(~ ; anti there \tIa~ onfl? a ~offibilitr 
tbat rue migut i)it witlJtn. tlJc ~ernt attn Matthew furtH\1~, 
wlJiclJ ~o[,ibilitl' couli) not be Htnitell b1' war of Remai nder. 

lBut it Ula$ alljungen~ tl)at it llill bell in Matthew Hot «% 
a Remainder, but 1.11' \tlal' of Executory Devife, \ntJicll~ in t] Ji)~s 
1uent of lLa1U, 8)all p~eCfi)C ttJc ~ifpofitiotl of -tl;JC i([enu .. 
tiU tl1e <lrontingencp (ball lJappen; a~ if be Uai) fati) (viz.) 
jjf nll' mife nte 1tlitlJin tlJc (tcnu, tben Matthew (ball gaur. 
tiJe mefii)ue~ anll fartlJrr IJall i)ebifell it to i)er fo: )lAfe. 
~lJc fame 190int l1nl~ ai)jullgell tlJ~ee ~ear~ afterUlarn~ in 

tl)c fame ([ourt in Lampett'~ ([afe~ tl1lJtdJ b.la~ tlJu~, viz. 10 Rep. 48. 
John Morrice \Ua~ poffcffcn of a 'm:ertu fo~ 5000 Fear~ in a 

~oufe, &c. ije llcbifell tlJe ~oute &c. to lJi~ 1fatlJer fo~ ',tL,ife .. 
Remainder to Elizabeth lJi£S ~iaer, anll to ttJe Heirs of her Bo .. 
dy, ann mane bt£S father <!f,:ccuto:, ann nicn. 

~lJe ~ttler marrten. Will! am Tayl?r, aUll tl}en tl}e ~u~banl) 
ani) mife relearcn to tbe firlt ~eblfee., 
~t \lla~ objecteb~ ~tJat Elizabeth lJabtttlJ onlp it PoffibiIity 

to babe tlJi~ ~crm after tlJe t>eatb of tlJe <frecuto~, fucb 
Poffibility coulll not bl' tlJe mule~ of )Law be releafed to IJtUl 
in ~olIelIion. 

leut it wa~ abjubgeb~ tlJat tbe lJall mOle tlJau a Poffibility 
becaufe fijc tooTi b~ Executory Devife, 1tll}tclJ belleb an gjuter:= 
etl: imomeniatelp in ~oint Df )Lam, tlJo not to tafie ~ffcct till 
tlJe ~ontingencp lboulll I)appen; anll ttJerefo~e bl' tl1i~ m£~ 
leafe tljetr lliigbt tua11 e~ttnguiaJei)., anll tlJe~ lJan abfolute:; , 
11' perfectCi) tlJe h1lJolc ~trm in tlJe <e~ecuto:, mlJtct) befo~e 
tva~ beterminable bl' lJi£S ~eatlJ· . 

~ob.l in tlJe ~afe at )Bar, if tlJere l)an been a )l,imitati~ 
on ober to the right Heirs of John, tlJe Remainder couln ueber 
iJabe beaell in lJitn, but lli~ rt(tl}t ~etr~ b.louli) babe tafien 
bp \liar of Purchafe, bectlufe John tlJetr atl,etlo~ lJab no free~ 
iJolb, but onlp a l1eafe fo~ ~car£S; but if be ball a ~ree:: fo~ Lit. 319-
lJoln fo~ Jl,..ife \l:litlJ a Remainder to IJt£s right Heirs, tbcn tiJe . 
fee bab bellen in lJitn., becaufe tuen tlJofe [[tozn£s., (viz. right 
Heirs) \uouln be [[to~n~ of Limitation of tlJe Efrate, anll not 
of Purchafe. 

~lJt£s i~ ltfie a Covenant to frand feired fo~ 20 ~ear~., 1!iemain:: 
ber to tlJe ~ eir!S of tlJe 160np of tlJe <lrobcnanto~, miJicu 
t~ an erecuto~p lltematntler, anb to be barrell bl' a ~om:: 
mon lRecobefl.'. 

L ] Econtra. 
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Econtra. ~UC::lJ a I!totttltuttion l1tUft be mlllle of tlli:z Wt~ 
bife tilat tlJe [[Un mal! t)abe it~ <fftert; anll 'ci}l a finouni 
mUlCt,» lLaID, tlJat it lball not be conftrueb bp'\l) 11' of Execu~ 
tory Devife, if it wiU allmit of ant' otber ~oniittlttiotl. 

flClJi£' t~ tlJerefo~e a Remainder vefied, O~ otlJetmife it mati 
be boil); ·ti£) an Ellate-Tail in John of ;Jaecctrttt' bl' lntplica~ 
ttoll, bccaufe of tlJefe [[io~tJ~., viz. for Want of fuch Hfue; 
ani) it malt£~ no Wifferente mlJetl)er tlJofe mo~n,G follota an 
<ftlate fo~ )Life o~ fo~ lPeatz, fo a~ tl)e )lAmitstiotl i~ to tjJe 

9 Rep. 127. $e~t'i0ebife to lJi11 [[life fo~ lLife, Remainder to WilHam, ann if 
Sunday's fte lJane i]ffue genIe of lJt~ )Botlt', then to fuch Hrue, and if no 
Cafe. Iffue Male, tl)en to Samuel, &c. fo to Thomas, totidem verbis : ~t 

ma~ atljuiJ~el), tlJat eberl! one of tlJc ~Otl~ lJan an Efrate .. 
Tail, bccaufe of tfJe [[loti:J~ viz. if no lIThe MaJe, 1lJl)tcIJ are 
fufftctcnt to create fucb art cfttate., ann t'tt tlJcre 1tla~ no 
freel)oltl fo~ 71ife ilcbifen to tbe ~true, but onIl' a ~cbife 
generaUp, 

'(!tbe ltIte lliefolution: \tla~ in Trinity Term, 7 Jac. in B. R. in 
I Roll. Abr. a ~afe bettnecn Robinfon anti Miller, wlJtdJ mas a ~ebtrt 
837. to tl)e [[life fo~ 71tfc, lIiemainner to toe ~on of tbe ~eaa~ 

to~, and if the Son die without having a Son, Ilematnner abet, 
tlJe ~on ban an Ellate-Tail bl' tIJt~ ~ebtfe. 

~lJere i~ a~ mudJ mcarOtl tbat au ~llate monttl arife l1r 
Implication bere a~ itt tl)at lino'ron <!rafe of Pybus a un Mitford, 
ann 'tt~ not material wbetlJer tlJt }L,ea:fe fo~ ~ear~ t~ n~ollln~ 
en br tlje 1liebetaoll in jfee bercentlin« upon John tlJe tlne1t 
~on ani) J1}ett of tt1e Wl'btfo~; fli~ tfJe l1tmitation being to 
tlJe Heirs of the Body of John, anb lJe b£in~ liflcb)ife ~eir at 
l1a'm to tlJe Tellator, fo 1ltucb of tlJe oltl tnheritable cftlate 
t'ball ariee to l)illt bl' Implication, wbtclJ mal? lualte lJim a \!te:: 
»ant fo~ "}JAfe, nnb tt)en be lJatlJ an Ellate .. Tail e:recutell iu 

I Mod. 121, lJittt. 
1'5 6• a g@an f}abitt(l' t\l10 ~on$5 br febtral [lenter~., tlin cobr~ 

nnnt to fiand feifed to tlJe [tfe of iJis Heirs Males begotten on 
tlJe 16oZlt' of bi}l feconll [([Ufe (mitl)out anr p~e,ei)ent JLimt~ 
tation of all <fftate foZ lAfe) lRCtnainllcr to lJi}1 OIDll t'iggt 
~eit9$: 1t \tla~ 8LJjUllgcb t!Jat all dtfe bill al'ift', to tlJc ~Dn 
of the recont! [([tife, bccnnfe an <fllate fo~ ·jL.ifc nill arire to 
tlJe <Jtoben8ntol bi' jjmplict1tion., anll tlJi~ 'Wa~ br ~peratilS 
on: of "J1atl.1; fez a lGtmitation to tbe $ctt~ of i)i~ 15otJp, i~ 

2 Mod. Da- in effect to bimfdf, anll tben tbe ([afe t~ no mo~e tlJan a 1L1:: 
vis verful ntitatioll to iJinlfelf foZ· ",tLife, ann to tlJc ~eir~ ~afe~ of 
Speed. bi£' 150llr begotten on tue lBOIll' of bi~ fcconi) [[tife; anll 

tlJi~ 1tJa~ tl)e <!rafc of Pybus ann Mitford. 
4 ~o 
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$0 a ~ebife to S. from Michaelmas nc~t fo~ 5 Wear~., mt'~ Noy. 43. 
mainiler to A. anb I)i~ ~cir~; S lli£~ befo~e Michaelmas, tlJiz ~r& Ehz. 
\na~ abjubgeD a goon lae1uainner tn <totltiitgencr., bctaufe 7· 
it being in tl)e ~afe of a [[liti., tue :jfreel)oltl lball be in tlJe 
~eir Ot tl)e ~£bifo~ till tlJe ([ontingenc-p iJappenfj. 
~o I)ere tbt~ (ball be a goon Webtfe to tue $eir~ of tfJe 

160bp of John bl! luat' Of contingent lItemaintler, anll in: tlje ' 
mean ~tme' tlJe :jfreelJolll lbaU not be in abetancc., but OJan 
befcenb to lJim being liliemtfe ~etr of tlJe Webtfo~. 

ggreeable to tbt~ i~ a bert' late 1Refolutiott of botu tbe tv~c~. 4· . 
<1tourt~ of )L,am tn Wefrminfier-Hall, \tllJiclJ \lHl~ tlJu~ .. viz. R Ilhelml. 

John Long being f£tfeb in 1ee., l:Jebifeb to Henry Long for fH~eLo~;'
Life, tlJen to tlJe firi ~on of Henry, anll to tile ~etr~ Sl@ale~ 
(If tiJe lBotlt' of fud) firtl ~on.,. &c. anll fo: ~efault of ruclJ 
~ffue, to Richard Long for Life, mttlJ lile lRemainber tn 
'ClCa.tl~~ale\ lRemainner ober., &c. 

~lJe webifo~ biell., anll Henry entre11 anb llitll \tlitbout 
~1Tue Sl@ale~ but left lJi~ &ltfe witlJ <lIlJiln of a ~Otl~ tlJeu 
Richard entteb~ anll after\tlarb~ tl}e ~on 1Va~ bo~n; \tll)o 
b~ouglJt an <ejectment. 

~lJofe \rIbo atgueb fo~ fJim, mouln babe it to be an Exe
cutory Devife, anb tl)at tlJe 1fteelJolb Q)oulll bea tn Richard 
until tbe ~on \l)a~ bo~n; but it mas IJdb to be a contingent 
Remainder, anb t!Jere being no particular Eftate in Henry to 
fupport it, tlJerefo~e it mas abjungeb boib; fo~ otlJer\tltfe, if 
it uab been an Executory o~ a Springing Remainder (a~ tt was 
calleb) in one~ it wouln be fo tn aU tlJe ~ebifees, anb t!Jat 
wouln be to introbuce 10erpetuittefj; Co fJere to contlrue 
tlJi~ to be an Executory Devife, moulb be to (!ltronuce tlJe 
fame g@ifdJief, anb to dune tlJe 1fo~ce of a <ltommon llte,o~ 
bert', \1.llJidJ t~ one of tl.Je, d)ief atTurances of tlJe JliingbOm. 

Curia. (!C:lJi~ cantlot be an Executory Devife; if it lbouln~ 
t1)en tlJe lLimitation~ obet are boill; it mull: tl)etefo~e be a 
Contingent Remainder, anll tlJen 'tis boill, llecaufe tlJere iSS 
notbing but a ~etm fo: ~ear~ to fuppo:t it! gnn after. 
\Varb~ In Eafter Term, gJubgment ma~ giben fo~ tlJe 101ainttft. 

Rex 
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Rex & Regina ruetfos St. John's College in Oxon. 

A Mandamus 1l1a~ p:apen to tUe ~~eatJetlt of tlJe <toUegc'J 
&c. fOJ t!Jat White"tll!JO 1XJa~ tlJe founner tlJereof't iJal) 

appotnteb t!Jat t!Jere Qlouln be a ~~erttlent anll ftft1:' ~clJo~ 
lat~ tl)ere, mlJereof t!J~ee anb fo~tl! lbouln be namell br pat~ 
ttcular ~clJoOl£S in London, ann 'eben mo~e bl' tlnee <tttie~, 
of 1l1biclJ Brifrol tlla£S to name two; '<!ClJat one Baskervilebe~ 
Itlg a ~clJolar of tlJat ctoUegc't !Jan turrennleb lJi~ 101ace, 
bl? meafon tlllJereof tlJat Qtit-p bab a lLitglJt to name atTotlJer~ 
tl)at tlJep nameb one King to (u"een !Jim't \llbo 1»a~ refufell 
bp tlJe €oltege't anb tlJat tlJel? bab 'bofen a 10erfon in lJi~ 
~teab~ anb tlJerefolt Pl8-ptb a Mandamus. 

Object. ~uclJ mrits lJalle been granttll in boubtful ([afe~'t 
but not \lllJert a Vifitor is appointeb, wlJitlJ in tlJi~ ~ollege 
its tlJe Bilhop of Winton, anll be is to netermtne: aU ~lJtng~ 
concerning tl)at founnatton. 

15ut it tuas anCwereb, ~lJat tlJe ~erron \Dbo tlefireb tlJi11 
Mandamus, \lla~ onlp a Nominee, ann not -pet of tUe foun:: 
iJatiOtl, ann tlJerefo~e tlJe Vifitor lJab no 1001l1er oller lJim 
till be came to be a ~ember of tlJe ([ollege. 'Ql:be <ltourt 
o~bereb t!Je ~tatutt$$ of t!Je ¢oUege to be teturne't,; & ad
Jornatur. 

4· DE 
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Termino Pafch. 
Anno 6 Gulielmi & Marire Regis & 

Reginre in Banco Regis, 1694 

Jones rvCrfHl Morley Mil' Balnei & Bar'. 

1$ ~rerpac~ anb <ejectment fo: tlJe Sj@ano: of Frenfham<;afesinPn .. 
in tbe Qtountp of Surrey, a [lerbitt ma~ founn, tlJe ~ub~ ~smlk~;to. 
ilanee 'tlll)ereof b1a~ : a. . 
~lJat Ann Bowyer \t1a~ (eifeb tlJereof itl1fee~ anti bl! 

~nbenture~ of lLeafe snb 11teleafe bearing bate tlJe 22d. anti 
~g d. l0ap of January 1664. anb mane between Edward Morley~ 
mbo mas 15:otber to tlJe ieefennant, of tlJ~ firtl 10art, tlJe 
faib Ann Bowyer of tlJe fe,onb part, anb tlJe DefenDant ~tt 
William Morley aub John Wells, of tlJe tlJtrb 10art~ in Qron:: 
fibetation of a: ~arriage tl)cn intenbelJ betmeen tlJe Catb 
Edward anb Ann, anb of a 8ettlement of )L,anb~ to be mane 
br tbe raib Edward in 9lointure of tlJe t'earlp dtalue of goo J. 
Ibe tlJe faib Ann bib eonbet' tlJe faib ~ano~ to tlJe Wefen:: 
ilStlt ~tr William Morley ann John Wells anb tlJetr ~eir~, 
&c. in ~ruft ftl: tlJe Catb Ann anll ger ~eirs until tlJe Caill 
~arriao:e fboulll taIte <leffect, anll until fuch Settlement in Join-
ture fOOuld be made ;8:nb from anll after fuefJ gearriage ann 
~ettlement, tlJen to tlJe [tfe of tlJe fatl) Edward Morley ann 
lJt~ $eir~. 
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'ij!:i)at after\uarb~ tlJe faill ~arriage UHl~ f)alJ, anlJ tijell 
bv.1nbrnture beating Watt about a Fear after, viz. 29 Janu
arit, 17 Car. ~. Anno 166,. anlJ 1uabe between ~u~banil anti 
mife of tlJe one ~art, ann Richard Young ann John Truffer 
of tiJe otl)er 10art, 'tt~ reciten, (tlJat \.utere8~ a 1fine i~ 
alre8bV 8,llnomleb{tetl anll agreeb to be lebpell tlJe ne,rt Hillary 
Term, bp tlJe fain Edward ann Ann, of· tlJe afo~efatn ~ano~, 
it ma~ nedaten tlJat tbe dtrt'~ tlJereof OJouln be ann enure 
to tlJe fain Ed ward anb lJt~ ~etr~. . 

'l5ut befo~e tlJe fatn ::trine \tla~ leb1?etJ, viz .. 3 J Januarii, be:: 
iug two l0a1?~ after tlJe ~ate of tbe fo~mer ~eelJ, tuere tlla~ 
anotlJer Weeb mane between tlJe $u~bann of tlJe one 10art> 
ann tlJe mife of tlJe otlJer t0art, bp wlJt,u tlJel? nin cobenant 
ann agree to malte boil» aU fo~mer ggreement~, ~ontract~~ 
mrittng~ ann lE>een~ wijatfoeber, until tlJe ~u~banlJ tlJoulll 
fulfil tile Grobenant~ in tlJe· ~arriage=~ettfemmt, of tlJe 
2;d of January, ann fo~ ~efault tl)ereof, tlJat tlJe fain Ann 
ann lJer ~eir~ OJouln enter ann iJolll tlJe 10temtfe~. 

~lJe fine bla~ lebren tn tue fame HilIary Term, in which the 
Deed to lead the Ufes thereof was dated, uti. 9 Februarii. 

~lJel' finll tl}at 300 I. per Annum \.11a~ not fettlen upon tlJe 
ratb Ann in 9}ointure bp Edward Morley; but onlt' 250 per 
Annum, ann tljat cbargell wttlJ an annuttt' of 15 1. per An
num to anotl,Jer 10erfon. 

1n J~.lly following, viz. Anno 1666. Edward Morley mo~t:: 
gagen ,tlJe t&~e~ife~ ~o one Doble fo~ 600 J. ann tlJe }l?eaf 
follottnng IJ£ lJtell blttlJout 9l1Tue, ann Ann rurbtbell about 
21 ~ear~., anll i)'$ Cince beall tllitiJout gJ1Tue. . 
~ir William Morley tlJe ~efetllJant~ a~ 15~otlJet anll ~ett 

at )l....atll to Edward, entren after tlJe WeatlJ of Ann, anti ntf~ 
cl)argeb tlJe ~ottgage mane to Doble, anll noUl tue 10lain~ 
tiff Henry Billingham, a~ €oUfitl anll 1!}~t~ to Ann Bowyer 
b~ouglJt tlJe <!ejectment. 

flrlJe ~uetfion~ upon tbi~ fpeetal dterbitt \tlere, 
(t.) mlljetber bp tue i0eeb llaten 29 January anp ~fe bla~ 

raifell to Edward Morley, becaufe it \Ua~ llatell in Hillary 
~erm, anll it neclaren tl)e <L1fes of a 1fine of nr:rt Hillary 
~erttt foUomin{t, mIJiClJ mutt be a Fear aftertuarn~.. ann 
tlJerefo~e tl)at tine lebpen itl tfJe fame ~erm, itl tlJlJicf;J 

4 t~at 
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tl1at ~ceil \1Ja~ ltateil cannot be to tbe m:re~ itt tuat bet r 
jIDeCil; anil fo~ tlJi~ tl}c ([afe of Whetfrone anb Wentworth 
\lJa~ eiten, tulJere "t\tla~ lJell) tlJat if a Recovery be fufferti) 
OB:ab. Mich. anil tiJen an ~lni)etlture" natelJ 14 Novemb. ncrt 2 Roll. Abr. 
tufuing ile(lare~, ~lJat aU mrcobettc~ HEREAFTER to be 749-
ruffeteb between tlJe 10artte~ ruall be naill, tlJl~ [(UO~tI here-
after e~cluile~ all 1liecoberie~ [uffereil befo~e" tnitlJout aber~ 
ring tue 1ntent of tlJe ~attie£s tl)at it (boulO be otlJertutfe. 

'(!Ct~ true, p~eceilent tjJni)etltute~· OJaU llitea tlJe <Llfe~ of 2 Rep. 7I. b. 
1lie'Oberie~, anll otuer ([onbel?ance~ maile aftet\l1arlJ~; but ;~li';c~~> 
no 1lieafoll can be giben \tllJl? tlJe m:re~ of tlJe 1ftne)1 ann ;me~ 
,obetie~ lboulll not liliemife be guineil br fubrequent ~ee1J~, 
SUb tl)at tl}er are fo guiileil it \ul~ faiil, ttlJat Anno 6 H. 8. 
a 1feme~fole fufiereil a Common Recovery, aUil beina about . 
to marrl?, iJeclateO tl}e <11fe~ tf)ereof to be immeniatelp af~ Dyer. 306. 

tet ~arriage to lJet ,u!5banb anil ber felf anil tbeir ~etr~ ; 
after\tJarb~ tte!, anll tl)e nert ~etr of tlJe mife bl' 1ntlen:; 
ture (talling Jaotice tlJat lbe qan no jJlfue) ile,late tbur jjlt~ 
tent to be tlJat notwitblhllliling tbe fo~mer Weeil., tiJe ~etrf5 
of tbe 160ill' of tlJe moman (bonU) babe tbe JLanil .. anil tlJat 
tlJetefo~e tl}el' \\leulll ftanb feiCcil tlJereof to 'tlJemfelbe~ in 
fpedal ~ail, lRemaiuber to tUe riglJt ~eit~ of tue jfetne : 
anti it \l)a~ ailjubgell tlJat bl' tlJtf$ (e,011b ~eeil tl)e dlre~ of 
tlJe l!tecobetr were d}angeb. 

(2.) ~be 'bier ~ueftion 1tJa~, h1betlJer tlJe Weell of 3 t 
Januarii iliil notrebofie anll contronl tlJatoftl)e 29th p~eceiling, 
becnufe it \1.1a~ malle anil e;recuteil befo~e tlJe ~ine 1tHl~ lebl'~ . 
eil1 :to~ 'ti~ not a 1fine ttu engrolTeb, anil tl)en nnll not be~ I And. 126. 
fo~e tue m:fe~ are ratfell; but befo~e tl}at Q!ime' t!Je 10artie£s 
ttlere come to a nem agreement; anil tlJerefo~e no dlfe ,oulb 
arife to Edward b'p tlJe ~eeb of 29 Januarii; \lJa~ a mebocatt~ 
on of it. 

anll a~ to tbi~ Sj@atter it 1.Da~ fatb tlJat tfJere \tla~ fome 
Wifference to be maile tnbere a 1Fine t~ lebieil, anb tlJe Ulfe,G 
tlJeteof bcclarell bl? a fubfequent :ween varying in fome <1rir~ 
cumtlance~ from tbe 1ftne, fO~ tn fuclJ rtafe tue ~artl' lJim~ 
feU anil IJt£s ~eir~ (tlJo not a ~tranget) i~ bouno ann 
cannot abet it to be to aUl! otl)er mfe tl)an t~ tJedaren ill 
t~at ~eell. 

16ut 'ttliJere tl)e ~een ncclaring tlJe m(e~ of n fine t£s Pre ... 
cedent, ani) tlJen a 1fine i~ lebl'Cll varying front fud) ·}0eeo, 
tl)ere aU ~arttes are at '/Libertr to abet againlt it, bectlufe 
tlJe fine tlanb~ augIl' bp it felf ~ anb tl)i~ i~ now tl)e <tafe 
at 15ar. 
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'~i~ a ber}? imntaterial flDbjcction to far~ tl)at tbi~ jE}celJ 
of 3 I Janoarii t~ twin., becaufe mane onll' between ~usbanlJ 
anll mife; fo~ 'tt~ a [[{ritlng 1lltJiclJ wiU stuount to a 

"" 2 And. 58. -k weeo::~oU., 'ti~ an agrecntent O)e'tl1ing tlJe 1ntent of tiJe 
10attie~; anll 'ti~ tlJerefo~e fufttc;tent to lleclaretlJe QlCe ot 
a lFine., fo~ au Ufe i~ a ~rcature of (Jfquitp., aUll tfJerefo~c 
anr agreement between tiJc ~artte~ bp \l.1bttU tljeir ~nten:: 
tion£S llo plainlr- appear ua£S been lJcllJ to be a goon gp~ 

"" Moor 789, pointment of an Ufe t!JO' ok boib to operate a~ a Weco., a~ a 
')12. 'l5argatn anl) ~ale not rnroUell purfuant to tue ~tatute, 

o~ a 1feoffment tllitlJout llAberr., fo a£S 'tt~ malle between tl), 
~artte~, anll of tlJe fame 11anll~. . 

ann a£S fuc;!J anrcement\1 are fufficient to lleclare tbe 
mfe£S of a 1fine., fo a Parol-Agreement wiU be goon to l)tnller 
tlJe taaifing of an Ufe \lIlJere tl)ere i£S a nlantfeff anti plain 
Variance between tbe Ween aniJ tlJe :fine, a£S ·ti~ bere; anl) 
tlJerefo~e if tlJi~ Wrell of 3 I Januarii, amountetJ to no mo~r., 
~tif$ not onl1' a fufftcient Weclaration of tlJe afe~ of tlJiss 
jftne to tl;Je imlife ann !Jer ~etr~, but it lJinoer~ ant' (!Jfc a:: 
tiung to tl)e ~u~banb., anb tl)e ratiJer, bccaufe tue Weeb 

1 And. 240. of 29 Januarii rec;iting tue jfine bin not nec;lare aut' dIfes to 
I Leon .. 210. iJtm; fo~ tlJere ueber ma~ anr fUd) :fine lebl'en a£S i£S tfJere:: 
Cro. Ellz. in recitell (viz.) A Fine of the then next ~iUarr Term after the 
~:;i1. 124. Date of the Deed; fo~ tl)e :fine lebren 1llafj in tl)e fame Hil--
2 Roll., Abr. Iary Term tlllJerein tlJe Ween \tla~ ilatelJ. 
lSI. ')5~fibe£S., tl)at Weell of 29 Januarii m8£S onlp ilirecto~p, anb 

tl)e dlfe£S tl)erein nedarelJ Ulere at aU ~inle£S rebocable till 
ttJe ~iue \lla~ lebieb ; anb tlJerefo~e tlJi~ intermebiate Ween 
of 3 I Januarii, being anotljer Direction anll Weclaratton of 
tue ~artte~, ann c;omtntt befo~e tue ~ine was actuaUl' 
lebreb., is not oull? fufft,ient to rebone tllofe fo~mer, but to 
lledare nem dtre~ to tlJc [[tife anb ber ~eir~. 

Econtra. ~t \l)a~ arguen fo~ ~ir William Morley, ~lJat 
tlJi~ :fine ann ~een of 29 Januarii malle but one Q1onbcl'ancr., 
ann tlJat tl)ere ma~ no Weeb interbening neclaring otlJer 
o~ ant' dlfe\1 1i1lJt'iJ ilib not c;onrtll mitlJ tlJofe neclareb br 
t!Jat ~nbenture. 

~lJat t!Jere muff be a fabourable ~ollftruction lltSlJC of 
~een~., a,co~lJil1g to tlJe coututon anb reafonable g:ntenti:: 
on~ of tiJe ~artle£S, tuo tlJere uta!' be fome 1fioom fo~ a l1lt:: 
bate 1ntenbment; bnt 11 0 i1@an can tl)inn tlJat tlJefe ~er:: 
fon~ nin intenb tlJi~ jfine tbouln be lebrClJ a ~ear after 
tlJe ~ate of tUe Weeb; 'ti~ ucitlJcr agrecable to llieafott o~ 
tlJe ufual ~zactice amongfi: gu.)en, to IHlbe !inc~ lenten fo 
lon~ after tlJc Datcfj of ~C('ll~. 
4~~Ctt 
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~ben a~ to tlJe ~atter it \tla~ fail», 

I. ~lJat tbt_ Deed ann Fine malle but oile Conveyance, 
anb tlJat tl,Jete wa~ no Variance betttleen tiJem. 

2. ~lJat t~e dtfe~ mete meU birecteb br tbe ~eell of 29 
Januarii. 

3- 'QtiJat tlJep \nere not tebolieb o~ altereb bp tlJe eubre:: 
quent ~eeb of 31 January mane between tlJe 'u~banil anb 
mUfe. 

a~ to tlJe firi 100int it wa~ agrteb~ ~fJat tIJe 1Fine 
wass tlJe {upetio~ gct mlJttU b~e\11 tlJe ~een to it, tl)ep 
ate bot!} betmeen tlJe fame 10arties., anb concern tlJe fame 
)l.,.anb~, anb tlJer~fo~e ate but one Conveyance. . 

It \tIas fo abjuilgen in Wigfon ann Garret'~ Cltafe, viz. 
'fltlJe «farl of Leicefter bp ~een nateb ~ I Eliz. cobenantelJ to 

feb]? a !fine, &c. to '(!ttutlee~ to tile ijIfe of IJtmfelf fo~ ~tf(', 
ani) aftet iJts ~eatlJ tlJe ll.-anns to be foU) fa: t&a1!ment of 
lJis ~ebtS .. wit!} a Power of Revocation by any Writing under 
Hand and Seal; a fine 'mass lebten acco~ninglf. . 

I Feb. 24 Eliz. lJe ~obenanteb \t1it!} otter qtruftees to febp 
anotlJer fine of tlJ~ fame lLann to t~e ~f~ Of l}tmfelf tn ~aif 
hliti) biberss 11iematnbetS ober, _bleb 1hne \Da~ alfo lebiell. 

atlJt ~ueftiotl tn tl}at €afe \l1a~J tu!Jetl)tv tlJt~ fatter ~eeb 
Ilr \DlJtf;lJ lJe cobenantelJ to leb! a ~tne to otlJer <I1fess \\la. 
a mebotatiol1 of tlJe fo~met '1 
~t \lla~ arlueb, ~fJat tlJe ~eeb alone coulb not bo it., be~ 

cau'e in ~pttation of lLam it mas furpenne~ tiU tbe fine 
1Da~ lebieb; ant) it tlla~ but an <e~ecuto~! ~ntentton ttll 
ti)at ~tme, becaufe be mtgl}t lJabe altereb lJi. Sl@tun; anf) 
not le»1'eb tbe fine purfuant to lJi~ €obenant: 13efilJe~, it 
tra~ no e~p~ef~ lllebocatioR, anb tlJe mule i~ tlJatfudJ tf)Obl~ 
et~ 1l1lJic!J go to bibeft an (fiate muft be ftrittl! purfuen. 

~ettlJer couln t!Je fine alone tllitlJout tbe J0eeb be a gooZ) 
(f:recution of tlJe 10 0 we,., beca~re it tDa~ not purfuant to 
tile ~eeb of 2 I Eliz. fo: lJe lJablng teferbeb a t00mer to re~ 
bohe bp anp Writinl nunet Ijis f!}anb anb ~eaf., a ~ine 
cannot be csUeb fucb a mtriting., fo~ 'tis a meco~n. 15ut 
tt 1lJaSl abjubgeb UpOll t!Je bliJole S}@atte, a goob meboca~ 
tion ; fo~ tlJo' tlJefe wefe felleral ~nftruments malic at re~ 
beral ~ime~, t'et tlJer were but aSl one ~onbepan,e; anb 
tlJo' '1tts not t£bofieb bf tlJe ~ine it felf, pet tlJe ctolJenant 
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to leb}? tlJat :trine \tlo:fi~ a 1Rebo,ation, \nbiclJ \tobCllsnt i~ 
malle perfect \.Uben tiJe jfinc i~ attuaUp leniell. 

490 !Jere., tuben tbiS5 fine \l1a~ lehiell., tlJo· at a llifferent 
~ime front tlJat :1fine mentioncll in tiJe 19~eil of 29 Januarii; 
-ret tl;)cp botlJ malic but one <Ironberancc, ann tfJe one anns 
~trengtlJ to tl)e otlJet. 

lI3ut tlJere \tHI~ a 1ullgment mi;JiclJ COtlte~ 'nearer to tbe 
([afe at :l5at botij in lReafon anll ~OnffQUen,e, ann it wafS 
tlJU~) viz. ':'_ 
~ne Parker bp ~eelJ' llatell ~ I OCt-ob. B -Jacobi granteZl a 

1lient~'lJarge in fee to Warden, in wlJicl1 Ween tlJere tua~ a 
~obenant to lebr a :trine to tlJefe U!re~ (viz.) ~fJat if tlJe 

j Roll Abr ment' OJoulll be 1n arrear at tlJe ~apg limitell tn tbe ~eel) 
S49.· • fo~ tlJe ~aptnent tlJcreof, anll no i)illrer~ to be taIten upon 

t~e 1Lahb; o~ if taJien anll repl€biel1, tljat tuen tl)e <l5~antee 
anll IJt~ ~eit~ miglJt enter, &c. 

Warden bp 15argaiu ann ~ale enroUell anlJ llatelJ 12 Junii 
I Jacobi conber~ bt~ ~ntere1t to FHber, anll aftet\t)(lrll~ f)alf 
a ~eat·~ 1lient wa~ in arrear, viz. in octob. I I Jacobi. 

t]n Trinity (ttrm 12 Jacobi, a 1fine ma~ lellien to tijtUrrfe1t 
oft~ ftril ~een 'batetJ 3 I OCl:obris, anlJ FHber llitfrainelJ fo~ 
lIient tn September folloming. 

(tnro 3luaice~') viz. Coke anll Montague lJelll., 'Qrgat notmitlJ~ 
llanbiug tlJt~ lRent \t.1a~ i,tl arrear befo~e- tbe 1ftne lebtelJ, 
pet tljat· betn« once llonerttalle but one Affurance, ann tl}e 
<t1re~ tfjereof mere mell gttilJell br tlJi~ Uta 9lnllenture : qrl;Jetr 
meafon \t1a~, ~lJat tl}o~' tlJefe mere lltfUnct g,tt~, nulJ (lone at 
feberal (!;ime~, ret itl (!ontlruttion of lLam tlJep tl)aU be ta~ 
lien: a~ one, b~caure tfJe firi WeelJ llla~ exe~utory onlp tiU tlJe 
1finc.·\t1a~ lebtci)., anll mna tben of Jaece[tt-p gabe 1lielatioll 
to tl)e o~i!!inal 4l:~fe. 
'~i~ true, -9jutlice Houghton anll Doderidge belli, ttlJat no 

[tre~ were rarrelJ tin tue Fine ma~ attuaUr lebielJ, mlJtdJ bla£S ~. 
not bone tiU -after tfJe ment \t)a~ bue, anll tlJerefo~e ructJ 
([lfe~ 1tllJidJ mere raifelJ afterwatlJ,g coullJ not e~tettll to tiJe 
lIient atrear befo~e tlJat {l!:ime ; but tlJe otlJer ~pinton feem~ 
to be better\tJarrantell bl?tlJe15ooIt~ anlJ autlJo#tie~ in JL,abl. 

'{to appll? it tlJerefo~e to ti)e p~erent ctafe, viz. tue [(ttl 
Deed llatelJ tUe '-9th . of January was onlp executory ttU tlJc 
fine \tla~ actuaUp lebieU, it l.1.laitelJ on anll attenilelJ tiJat 
attme, it IDa~ tlJe f{tl! ann 'onIp ~aure tubl? tJle jfine \tla~ af: 
ter\1latll~ lebielJ, \tllJiclJ being onc~· llone lUna loofl bach ann 
lJ~be 11iefpect to tl)e ottgtnal <!taufe" 

4 



Pafch. 6 \V. & M. in B. R. 1694. 267 
~citl;rt i~ L,cn~ anr Variance brtween tbcfe Hno 2rt~, fo~ 

tlie ;Wcrtl tf'rit,~ that a Fine is already acknowledged, \UbtciJ 
hI' conttnon j!ntentnncnt tund be talicn to be tbe ([aption 
tt)rrenf brfoJc tne @:£rtll tn: \Uuici) tbe jE>eril t~ naten, otlJet~ 
ll}ifr tti~ 1"1 at ~fnfc to far nftetb.lattl~, viz. and agreed to be 
levied the then next HilJary Term; fO: lJo\rl can a 1fine be failJ 
to b2 n treau!, aclttlomletlgeil, ani) agrcen to be lenteil a ~eat 
after\lJutll~ ; 

lOut fuppout1g tbc jfinc \na~ to be lebietl a .~rar after 
ftc ;wate of tile Weetl., ret if ·ti~ lenien befo:e., )tt~ !lill in 
~urruance of tlJc o:iginal jjntention of tlJe ~artie~, anlJ 
being of tlJc fanu~ JL,allil~, it cannot lllitiJ anp <tolout of 
llieafon be intenncil to be tliffercnt from \l1lJat 'b:Ja~ at nrit 
iJefignetJ b1' tlJe ;IDeell of 29 Januarii, ann tlJerefo:e no 10arol~ 
abettnent ouggt to be ailmitteil againft it. . 

(2.) 15ut .atttlJo~itie~ are not wsnting in tlJ~ 15ooft~ to 
p~obe tM'at tl)e <It'e~ ma1? be mell nirectetl ill' tlJe firll ~eeb 
(If 29 Januarii, viz. Baron anti Feme bp Ween cobenanteb to le~ , . 
bl' a 1fineof lLan'O~ to W. upon <lConnittOtl tlJat if tlJep o~ BrIdgman 
eitlJrr of tbem pain 943 1. to W. at Lady-Day, 161 I. tlJat tljen lI

2
• 

lJiz <frftate ftJottlll ceafe~ in \t1bicb ~eell tbe ~u~bann bill coJ 
bcnant ttat be ani.lIJt~ ~eir~ O)ottit'l eujor tlJe lLanb~ un, 
ilet ti,jat c[Ollbitwtl of ~al'lnent, &c .. anb aftet ~~ault tlJe 
1tient~ to be rCfcibeb br w. attn bi~ ~eir%, tottlJout ~n~ 
tetruption, &c. ~ir SJ@ontlJ~ aftetUlarb~ tbere 1na~ a fubfe~ 
lluent ~eetl tnabe between tile fame ~attie~., anti· of tlJe 
fame lLanb~ unllet tue nunc <ronllitio"tl of ~a1'litent a~' tn 
tile (ita Wef~., anll tbe ~uf5bl:lno bill cobznant ttJat bc ann 
f)l~ [[life Uloulll tualie a futther ~tIurance ill? 1ftne to 
w. anb lJi~ ~eir~, ulltler tf}e ratnr ([onllitiotl., until ~r~ 

• fault of 10arment., &c. ani) after Wefault .. to tlJc illfe of w. 
ani) lJi~ ~eir~ abfolutelp; Ul~idJ i~ llifferent front tije [tfe~ 
i)~cl&tei) b~ tile ura D~etJ~ fOl tlJofe mere., (itlJat W. and his 
Heirs fhould receive the Rent if Wefault lboulb be, in ~arnt~nt, 
&c. . 

jn E~fier aterm foUoming a ;fine wa~ lebieb hi' tl)e ~uf~ But it was 

bani) ann [illife to w. a~n lJi~ ~eir~; ~ntJ it \ua~ 81.1jubgell J~~u1o~:d 
ti)at tl)e ures [bouln be lltrectetl br tlJe firtl: 1nllenture. tha/the 

Wife difo-
3. 'W:l)e ures being \l.leU limitell hp tbe firO: Deed, were not feed to the 

tebolien o~ alterCi) br tlJe fnbfeqllent Deed of 3 I Januarii; be~ aft Deed. 
rauee it lJatl) no meference to ant' fine lenten; it limit~ no 
dtfe~ to anp 1gerfon wlJatfoel1er ; *tifl onlr a perfonal aQ;rce~ 
tncnt ani) a ~obenant between ~u~banll anti mife., 'fig not 

, tnane between tlJe fante 10artte~, nettl)e~ ijatl,l it atlr lltela$ 
tion to tlJe fO~tller ~eei). 
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~O\n if tlli~ intermeiliate gct between tbe Uttl J0ccb ann 
tl)e 1fine leiBel), t1)oultJ be a mebocatiotl of tbe fo~met (Jfe~., 
no ~an can be fafe tn IentJing g@onep, tlJcte wouln be an 
earte [[tar openeb to baffle ~re1)ito~~') ani) to befraui) tbent 
(If tljeit ju1t ~ebt~, tf tl)r urft ~eeell anb fine will. not 
gibe tl)em a ~itle. 

15ut tlJe ~u~banb cannot ,obenaut tuttI) tlJe [[tife, no: 
tbe mitlJ lJilU, tlJe1' ate but a~ one 10erfon in lLam; ann 
tlJerefo~e a£( tlJi~ latter ~eell ftanb~ b1' it felf., 'tt~ notljing, 
·tis boib botl} tn )l..,8\\l snb lReaCou, brenufe tlJere i~ but one 
~artl' to it. 

'(!C:t~ true, if' it bab anr lRelation to a fiut, it tuigfJt a~ 
1uoUUt to a Weclaratton of its Ufes, but tlJere t~ netther 
~ention of aUl! ~tne o~ fo~mer ~eelJ ; t(Jerefo~e if it tboulb 
be a Revocation, 'ti~ onIt' quoufq; tl)e ~uf$banb fettle a gjoinc: 
ture, &c. but it mill not amount to tl)at, becaufe if it i!$ 
a Gtobenant, 'ti~ 11otb; fo~ a [[life tJur.ing <1toberturecannot 
binb lJer freelJoltJ but bl! fine, \lllJere lbe tS$ eJaminen, ani) 
barretJ b1' <flloppel. 

anb 'tifj. fo~ tlJi~ meafon tlJat tlje €ounter~ of Rut1and'~ 
Cltafe cannot be appUetJ to ttJt~., \\1lJete it \\Ja~ tell), tl)at tlJe 
Jatl: Indenture mall bireer tl)e d1fe~ of a fubfequent Fine, lViJid) 
\tla~ OJo~tlr tlJu~ (viz.) (tlje teatl of Rutland bl' WeetJ nate}) 
tlJe loth of March bib cobenaut mitb B. anb G. to afTure tlJe 
~ano~ of E. to tlJem before the End of the next Trinity Term 
ill? fine., &c. to the Ufe of the raid Earl and his Lady, and the 
Heirs of the Earl. 
~n tlJe 28th )0a1' of tfJe fame March be mabe anotlJer 

~eeb to tlJe faib B. aub G. bl? mbtcb be cobenanteb to conbep 
tlJe faib Sl@ano~ to tlJem before Lady-day then next foHowing, 
to the Ure of the faid Earl, and the Heirs Males of his Body, me.::: 
matnber obet., &c. :lB'J? \UlJitl) laft ~eeiJ tlJ~ <farillib COb~. 
nant 1l.litIJ lJifj faib ~rullee~., ~llat if be tboulD not fuffic~ 
eutti' (:o11be1', &c. bcfo~e ti)e faib Lady-day, tlJat tl)en be ani) 
lJi~ ~eir~ moulo Gand feized t~ereof to tlJe dlfeS$ containeh in 
tf)e feconll ~eei)+ 
~n tlJe 17th of September follO\l.itn!al~ anll not befo~e., tbr Fine 

't1Ja~ ICbien; antJ it b3a~ siljullgen., tust tue UCes tlJereof wete 
guibeb bl' tge laft ~eeb; but tlJe llleafon mas, beeaufe it 
'hla~ a p;ootJ ~onbel'ance at lLa\1)~ it being a <lobenant to 
fiand feiCed. to futl) dlfe~; tulJtcl) biffcr~ froUt tl)e <[afe at 
Wat., becaufe tue latter ~l'en b1s)l mane berwern $u~bann 
antJ mifc onlv., ani) tbfr£fo~e boilt. . 
~ere t!5 no QUtctation of tlJe ~ini)~ of tlJe ~$rtic~ fi~ to 

tlJe ([tfe~ befo~e neclarri), no~ aut? (~)~l'r~ o~ itnphell 1fi(bo~ '8 ti on ; tije latter Ween if$ no nto~£ Hif"l a ([~ntn:ttl f n!J 
tl)at \t1a~ ueber yet aHomrn to tnalie a Revocation; fo~ fE}.h 
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pofe tljr ~u~batltl anb Wife ban cobenantelJ betmeen tlJC.tttll 
frtbc% to rtIt tbc Jl.;anil, it wouln not lJabe been a RevocatIon 
of tUe <Llfc%. 

'(tlJt_ ~ontrart i~ a~ mu'b t,oil) a~ ant' ggreemertt can 
be \l.llJicb if5 ntatH~ up a 1fcnte cObcrt~ mba cannot be bounn 
b1' anl' art., \ulJiclJ rue lJotlJ to ber 10~ejUlJice; anb fo~ tlJi£S 
llicaron 'tif5 t!Jat tbe (boulll not talic aZJbantagc of aul' get 
1tIl}tcl) (be can LlO fo~ !Jer own J5eneftt. 
~tnce tlJ£refo~e tlJt~ latter ~eeZJ of tlJe 3 I of January botfj 

not refer to tue fine, fluce ~ti~ onll? a perronal €ontratt, 
anb cannot tlJerefo~e amount to a mebocatiOll; anb finee 
tti~ boil) in lLsw, it being no le«a! ct:onbel'ance eitlJet to 
affect tlJe <ltftate~ o~ binl1 tl)e ~erfon of tlJe [[toman; tlJere~ 
fo~e tl}e Qlre~ bedareb br tlJe uret Ween mutt RaUl) uualter~ 
en anb not rebofieb. 

Curia. ~lJe fceonil ieCCl1 i~ not onlp <ltbtbcnee, but it 
actuaUl' cbangetlJ tlJc <llfc~ of tl.Je firtt ~een; fo~ befo~e tlJe 
~tatute of :lfraun~ anl' ~l)ing, eben a ~arol~Wedarattoll 
of tlJe <llre~ of a finc, \tla~ gOOb. 

Jaom tuppofing tlJi£s to be a ~ceb~poll, 'ret it mill babe 
tlJe fame SlDperatton a~ a Wceb inbentcb~ fot tlJe~ botfJ \tlo~fi 
bl' \nap of (fftoppd; a~b tlJetefo~e in Hillary~ Term, nona 
Willi' ~ubgment \na~ gtbcn fo~ tbe t01atnttft, \tllJiclJ \tla~ 
after\tlarb~ remobcb bl' mtrit of <!erro~ into tlJe $ouCe of 
10eer~, anb tlJcre tl)e gJungment llla~ affiruleb. 

·Rex & Regina. 'Vcrfu.r Larwood. 

INformation againft tlJc ~erenbatlt~ fctttng fo~tfJ~ tl]at tl]e 1 Salk. I6iJ 
<tit}? of Norwich \tHl~ an antient ~itp incotPo:ateb~ \\llJore 

)l.,ibertte~ tuere eonfirutcil Anno 5 H. 4· \tIlJidJ Bing mabe it 
a Cltountp~ anb gabe tlJe j]nlJabttant~ tl)ereof ~o\tler to '\luCe 
tWO Sheriffs ebCtl? ~ear. 

'{[:lJat on ttc 26th of January 15 Car. 2. tlJe <Jtl)attcr grattt~ 
eb to tlJat <ltttr br H. 4· mag confirmeil, bp m!Jic:!J it ttHf£S 
appotnteb, tlJat one Sheriff tlJereof Q)aU be C:!Jofe» br tl)e
£t3apo~, ~l)criff~ ann glbermen~ ann tlJc other br tlJe ~at'~ 
o~ anti <tommonaltp (If tlJe faib <tttl?, ann ti)at tlJep {bati 
be 0110:n ebetp F~at ~pon t!Je ~9th lI?>sr of September in tl)e 
Guildhall of tl1e nub ([ttr befo~e tl)e SlWaro~ anti two o~ mo~e 
]ullt'c~ of tl)e 10cace. 
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(tl)at tbe ~efennant on tile 9th of July 4- Willi. 1\H~ b1! 
the ~n~aro~ .. ~lJeriff~ ann QUi)ctmen~ &c. null? cUofeu ~~e~ 
riff of tl)e faill ftitl! juxta formam chart.r Car. 2. ann ttler a~ 
ber biut to be a ~ctfou ctl.pable of tlje ~ff{te.,a.nll tt)at lje 
fWD -nue ~otite tl)at te \t1a~ tbofetl~ &c. ann toa~ requirei) 
to talie tile 1IDatlJ of a ~l)erlff on tl1e 29th of September fol~ 
loming, but t{Jat be rcfufeil fo to no, ann to taIte upon lJitlt 
tlJe fain ~tfice 'of ~lJ£riff, to tlJe great ~tnnerance of tlJe 
~ufinef~ botb of tue ltttng ani.llJi~ ~ubject~, &c. 

~tle ~efenllant pleanetJ tjJe ~tatute of 13 Car. 2. cap. I. 
commonll' calletJ The Corporation Afr, bp \tliJ;cb ·ti~ cnact£il 
(viz.) atlJat no ~erfO" O)aU be elettclJ o~ cbofen into anr sIDf:; 
flier of ttrutl in ([ttt£~., ([o~po~atton~ o~ 15oJounlj~, \nbo 
{ltaU not witflin one ~eat n£:rt befo~e fucb ~Iettion 
have taken the Sacrament of the Lord's Supper aCCO~i)iug to tbe 
:mtte~ of tlJe QIlJurclJ of England, anlJ in ~cftlult tl)errof 
(ucb <election i~ ileclard, boitt. 
~b~n be aberrctJ., tl)at fo: fcbrrai Wear~ Iaft p~ff lJe \tla~ 

a Proteftant Diffenter, ani) bin not tafie tur Sacrament \tlitlJ(tt 
a ~rat befo~e be \lJa~ ciJofen ~lJenff., &c. fo t1Jat tlJe <It!Jotce 
\lia~ 'boib; anb of tlJi~ be !;Xsbe tlJe ~arOl., &c. Jaotice. 
~e furtl)er 'et~ fOltb., tiJat on tiJe 19th of July, primo 

Willi' & Mari.r be bill tate tlJe £~-atlJ~ appointell bp tfJe ~ta~ 
tutt of I VViH. & Mary(!f:ntituleb~ An Act for removing and pre
venting al1 Difputes concerning the fitting of that Parliament, anb 
rUbf(;riilelJ tlJe Weclaratton appointcll bp tIle ~tatute of 
~o Car. 2. cap. T. <entitleil, An Act for difabling Papias to fit in 
either Houfe of Parliament, &c, 
~ ... tlCf)el' replr, 'm:t)at lJe a~ a Sj@embrt of tbe <ltlJurclj of Eng
land, ougbt to babe talten tfJe ~acrantent mttfJin a Fear 
befo~e tile Ql;lection, anb tunt iJe ouglJt not to be e~cufell 
from taking upon IJim t1Je ~fft,e ill? lJi~ own ~efa1tit, &c. 
~be WefeUlJant rejoinclJ, tbnt be ouglJt not R~ a ~etn~ 

bet of tlJe ¢iJurdJ of England to Ijabe taftCtl tije fS>acrantent 
eberl' ~car, ftc,oJlling to rut" mitez of the ~iJtf.rclJ .. &c .. fo: 
tl)at bl? an: act maile primo Will. & Maria' fOI crCtnpting ~~Ol 
tetfant ~i1Tenter~ from tl)e ~ljUtclJ of England frout tfJe ~e~ 
naltie~ of ,ertaill 'J1a\ll~ tiJerein: nautelJ, 'tif5 enattel.l, that 
no lLam o~ ~tatute of tlJi~ tRealnt tnahe againft Popifu 
Recufants, ercepting tlJe ~tatute~ of 25 Car. 2. ann;o Car. 2. 

f02 btfablitl~ ~apitl~., &c. t1)all be conftruetJ to ertcnlJ to 
DHfenters from tlJe 4tlJurctJ Of England, \nbo fball talie tlJe 
~atb95 p~efcribelJ bl' tbe ~tatute of I Willi. & Mari.r cap. I. 
anb fubftttbe tlJe ~eclaration enjol'nrn ur 36 Car. 2. csp. I. 

mtl)tdJ ~atlJf$ aUll ~edaratton tl)e jJut'tt,cf$ of 1f)eacc in 
t1)etr 
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tl)eir ~uat'tet::~etrion~ are obltgeb to tenber to tbe ~erron· 
:lBr mlJttlJ ~tatute of 1 W. & M. 't~~ fartlJer enarteil. tuat 
fud) 10etfoll~ mlJo lbaU talie t)Je faUl ®atlJ~, anb fubfcribe 
tije faiillE'etlaration., (ball. not be liable to aUl? ~et1alttc~ 
&c. tuentioneb in tlJe ~tatute of 35 Eliz. no~ 22 Car. 2. en: 
titleb, An ACt to prevent feditious Conventicles; no~ (boulb be 
p:ofecuteb in aUl? Cltoutt fo~ ~onconfo:mtt1? to tlJe <ltIJurdJ 
of England, &c. .. 

fll:lJcn lJe aberreb., tlJat be \\1a~ a Protett:1nt Diifentet on t{Je 
19th of July 1 Will. & Mary anb tlJat at t!Je ~uarter ~elIion~ 
of tlJe ~£ace tlJcn lJelb at Norwich l)e tOOTi tlJe fain ~atlJ~ji· 
ani) fubrcribeb t\Je Declaration, &c. 

~lJe ~latntiff btlUUrreb generaUl? 

Pro Quer. firlJe 9lntent of tbe ~tatute of '3 Car. ~. \tJa~ 
not to heep g@tu out of tlJe ~lJur'lJ, but to incapacitate: 
fucl) hliJo moutb· not confo~m., tlJat tlJep migijt not bolll 
anl? g)fftce ttU tUel! came in to tlJe <ltlJurtlJ ; fo~ otbel~\uife 
it \Doulb be to gtbe a Sl@au ®ppo:tunitp br lJt~ \l.lilfulWe~· 
fault to aboiil an ~ffite of 15uttben tub en ·tif5 toming; upon: 
IJtUt ; anb fo it ~a~ abjubgeb tn ~tr Jo~n Read'~ ~are,.- \\11)0 
\11a~ e~tommunt,ateb fo~ not pSl?tng altmOlll', anb becaufe 
lJe \\loulb not talte off tue QI;~tommuuicatiou tuben be· ura~ 
appotnteb ~\Jetiff of tlje <Jtonntl?, lje \1)a~ ftueb 1500 1. 
'~t~ true, tlJtss ~tatute faitb, tlJat if tl;Je 10erfon dectell· 

!baU not t»ttiJiu a 1Pear befo~e lJi~ Election teceibe tlJe ~a~ ... 
,rament, that it{ha~l be void; but a~ to tbat, tl}e ~tatute 
muff l)abe a reafonable <t~llofitiou (viz~) it !ball be boib to 
claim anr 16etlent to tl}e S!Dffice to \DlJiclJ be if$ elercel!, but 
not fo boib tlJat be lbaH not be punilbeb fo: not Qualif1?ing 
of iJimfelf; 'ti~ lifie tlJe ·<ltafe~ of )J3ilbop~, ~ean~ :anb<ltlJap~ 
tet~, mlJofe lL~afe~, if not purfuaut to tiJe ~tatute.,\t1tll 
be abjUllgeb boib; but it l)atlJ often been ruleb, tlJat tlJe~ 
are not boib to aU j!nteutf$., but onll? to tlJe )letTol~ tlJem~ 
felbe~, anb againft tl)eir ~~ccetro~~; fo: * ~tatute~mutt .. Plowd. 
!Jane a reafonable <tonftru(tton. 110. b. 

<fberl? ~all i~ enjoinetJ bl? t!Je (ftdeuallitall1ab.1 to tafi.t~ i R~p. uS a; 
tbe ~actament once in a ~ear~ ann tiJat i~ part of tl)e llatO 
of tiJe )lantJ: 15ut to e~tUre lJttufclf., tlJe ~efentJant faitlJ 
tlJaJ tlJere i~ auotlJer ~a\U mane primo W. & M. 'to ete1u.pt 
10etron~ from being punilben fo~ Nonconformity, \tJlJic;lJi~ a 
bert' unneceffatt' <f~cufe., becaufe a 10unilbment iS1 not now 
intenb€n fo~ aUl? ~f)ing e~empteb br tf)c ~tattfte3 but fo~ 
au IDfteu,c at tl)e <1tommon )l,a\tl tu not quaUft:ing lJimfelf 

to 
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14 Car. z. 
cap~ 4. 
11 ur.2. 
ap.2. 

to tal1t tlJe !!Dfftce of a ~lJeriff fo: tbe ~erbtce of tlJe ~o~ 
lletnment~ ann \tlIJicb b~ JL.a\tl lJe ougbt to take upon IJtm. 

~l.Jen a~ to tlJe 10leabin«, tlJis 1!tejotnber i~ a Jeeparture 
from tlJe16at; fOJ I)e lJatlJ pleabeb tlJe~tatut~of I~ Car.~. 
tlli)ictJ (a~ lJe allebgetlJ) mabe lJis cflertton tJOtb ~P no! !t, 
,eilling tlJe ~acrament mitlJtn a ~ear; anb tn lJlS meJOnl:: 
ber be e~curetIJ lJtmrelf from tailing tlJe ,g)fftce b! pleabinl 
anotlJer ~tatute (viz.) tlJat be ouglJt not to take tlJe ~a~ 
,rament a"o~btng to tl)e lliite~ of tlJe ¢iJUtclJ, &c. a~ a 
.ember tlJereof~ &c. bllJt'lJ is not purCuant to tlJe fame 
~lJtnll, 

Rotheram §!erjeant conTra. ~f tl)e (flection t~ mabe br tlJe 
~tatute of I ~ Car. 2. tlJen tlJe Jeefenbant mas ueber lams; 
fuU, c!Jofen ~lJertff, anll Co cannot be puniQJtb ~ anb it 
tlloulb be i1etf! inconbenient if be ftJouln be compelleb to act 
mttl}out a legal <fl£(tion~ beC8ufe be mouln be utlcapable of 
fJt,uttng anf 1&~o,et~. 

~!Je ~tatute intentJeb onll! to bifable ~elt 1tlfJo were not 
of tlJe Cltommunton of tUe CltgurdJ of England to lJoltJ publicIl 
iJI)ftt,e~, anb not to punill) tlJem if tlJel! bib not Qualifft 
e.mfelbe,; it \tla~ mabe in fallOut Of tlJt CltlJurcl), anb not 
to inflict 1&unifbment~ upon ~itrenters f"~ ~onconfo:mtt!; 
(OJ tlJe! betng tJdutletl (unlef~ tlJer 1ll0ultl Qualirie tJJem~ 
felue,) tUe ~~ofit~ of all tlJe gteat anb beneficial101ace~ 
tlnougl}out tbe I\tngnom, mBft of Gronfequence be eltjo}!eb 
bl 4tlJur'l)meu. . 

~lJat tlJtJ tva, tlJe ~ntent anb ~rfi«n of tlJat JL.a\tl, mill 
mOle ,latnll appear bf comparing tlJe Bartholomew atti) Ox .. 
fords A~b togetUer; tlJe one enjoin~ tlJat 'e11erl? 1&arfolt, &c. 
fball mitlJin a ~tme limit.eb beclate lJis atrent to tlJe l500Ii 
of Common Prayer, o~ tl)at lJi~ )Libing OJaU be ipfo faao 11oitJ. 
~e otlJer enacts, QtlJat if tIJe~ babe not neclaretJ tlJeir ar:: 
rent t1~ afoJefatb, anll QJall talie uvon tlJem to p:eaclJ, tuat 
tben tlJey tball not come \llitbtn fibe ~ile~ of a <to~po~ati~ 
on.. OJ tlJt 10attfb \\llJete !Je ma~ 10arCon., upon 10enalt~ of 
40 I. mlJidJ OJcUl~ tlJat tl)e fittl act makes tue )L,i1.ltng onl~ 
bO(i)., but tlje otlJettntltct~ tlJe 1&unitlnuent; tbetefo~e tilt 
l0efenbant ,annat be J1untlbeb in tl.)t~ Grafe, beeaufe tlJe 
~tatute of ~o Car. mafle~ tl}e <flection boi.tJ, but StJllS no 
t0uniQJment to tlJe ~rTCon unqu~lifiel). 
Q~ to t'lJe ~bjtltton., tlJat tlJe ~ncapa'itr atiCes from tbt 

~efault of tbe ~efrnbatJt tJtmfelf., tlJat cannot be material, 
fO~ if lJe temobe~ ftom t"'t <lton,o~atton., lJe n,aU tiot be pUll: 
t1itbCll fo~ not tJe,uttnltl tl)e ®ffict, anb ret iJe t~ tlJerebr 
mabe in,apable bp IJt~ own gat . 

4 ~~~ 
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~lJe ~eQ;lcct in not reccibing tl)e ~a'ralltcllt t£5 not all 
~ffence at tge ([ommon lLaw, o~ againft anp '~tatute ; 3ti~ 
tuntle fo bl' t1)e ([anon£5 1l1bicl) enjoin tbe rcte(bing of it 
tinee ~itncz in a l)?ear; fo tlJat it botlJ not faU witbin tur 
([ogn11ance of tbe t.[ empo~al croutt~ to puniO) tije ~£fenilant~ 
but b'~ that 1La\l) againil 1Ul)icb tur 11Dffence \)Ja~ totnmittctJ. 

:l5ut If B. R. O)oulll talie ~ottcc of it, lJe ougbt not to be 
luailc a ([riminal upon a bare ~~erumption, fo~ bl! mal? be 
lJinb~eb from reeetbing of it bp an jJncapacitp of ~inll, bp 
~icfitlef~, o~ otlJerwiCe. . . 
~cttiJer can ~ir John Read'~ <lI:afe be anp autI1o~itt' againft 

tl;e nom ~£fcll11ant, beennee i)e 1Ua~ latufulll' apl1oint~b 
to be ~lJtriff, anll lJt£5 9jncapacitp incurrell ex pon: fafro, 
1lllJiclJ i~ btffctent from tiJi£5 <ltare. 

lBut if tlJe ~eglect to rcccibe tUe. ~an'ament \l.la~ .an: 
SlDffenec befo~e tue ~tatute of I \tViIl. & Marix, 1'"t 'ti!$ 
not puttiQlable nom; fo~ bl' tijat ~tatute Protefrant Diffenrers 
are e~emptell from tl)e ~unifbtltet1t infltctell Oll tgent as fuch 
br aUl? fotmet lla\tl~ ; anll tlJo' tl1cp lliiIent from tiJc la\tl~ 
ful anb etiablillJell ([burel), ret if tbel' are 10oteftant~, anb 
lJabe talien tlJe IDatlJ~ anll fubfcribell tur Declaration, tlJer 
ate not to be punilbell f~lt ~onconfo~nlttr; anll tlje ~I?fcn~ 
bant l)atlJ abetteb iJimteIf in lJt~ ~lea to 1Je qualifiell in: 
tl)efe ~oint~, anll fo not to be p~ofecuteZl fo~ ~onconfo~tnt~ 

tl')udicium. ~fternmrll!$ in Hll}ar~ Terl? 6 & 7 W. & M.1ubg:: 
mcnt \l.nl~ gtuen fat tlJe 10latnttff (VIZ.) ~bat t1)e <to~po~a:: 
tton~act ueber bcfignell to etclupt Diffenters from bearin~ 
~ffice~ in tlJe <lIJobrnll}cnt't but to etlablilb a ~uccetrion of 
10erfon~ wlJo were well affettell to it., fot otlJerWife it WOllIn 
be an <fncoura~elnent fOl fome Sj@en: to perna in tlJeit ~Otl:: 
confotmitl' on ~urpore to anoib ®fftce.es of 15urtlJen anb 
~lJatge., infteab of b~in(ltng tlJ£m to COtlfO~llt, \lllJiclJ \l.la~ 
dJiettr ttlteUi.'lell bp tljat ~tatute. . 

tC!r.i~ a :fault in tlJe Wefenllant not to l)abe receibell tl)e 
~acrament at leati once in: a lPear, b-ecaufe bp tue cltanott 
)Lam h1ijtcb iJatiJ been receibell bere {ltime out of ~itli)., be 
if5 obligeb CO to bo; anll tlJerefo~c ·ti~. bert' abfurb to aUelllle 
a~ an <t~cufe., 1.nlJnt t~ reaUp a ~ea:lect of bt~ ~ut1? 

gjf be bab been bifableb bp a: 9Jull~ment in lLam, be 
migl)t lJabe been c:rcufeb ; fo~ tlJo· lJi~ 1fault o~ ~eglect 
bJa~ tlJe ~"afiotl of CUCU 9lullgmetlt, 1?et 'ti~ a ~arJi ret 
upon lJim bp tlJe ([;obetnmcnt. 

N n 15ut 
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lOut in 4tafe of an €rcolnmunication tnbcre iJc mal! rc:: 
inoue tlJe wtfabilitl', tlJere be fiJaU not be e~cUrell. 

ttlJen a~ to tile 101eai.ling be botlJ not fd1!~ tlJat lje (ouIn 
not recetbe tlJe ~acrament, &c. fO: tiJe ~alie of bt~. <Ironfci:: 
tnce. ~uppofin~ tl)en a ~an befo~e tlJe -act of g)nllulgence 
of I w. &. M. lJan neglecteD 0: O1nttten to receibe rue fame 
1niti1in a ~ear befo~e fJt~ (flection to an ~fftce, no ~an: 
tutU Ca1?~ tl)at it fl10ullliJabe e~cuCell l}tlU. 

'<!:lJe ~efenbant tijerefote fiJouln at rira babe t,llcallen 
in 15at~ ttlJat lJe ma~ a Di£fenter from tlJe ([lJurcl)., &c. anlJ 
tlJcn b~ouglJt lJimfe1f witlJin tiJe <totnpaf~ Df tlJe gct of ~n:: 
i)ulgence, of ml)icb tlJe <lourt cannot tafle ant' ~oticc, 
becaufe )ti~ a p~tbatc art ; fo~ befo~e it b.Hl~ manc, ti)e lL-a1t1 
bitl not tafie anF ~otice of Protefiant DHfenters, but onl1' of 

.Diffenters from tbe ([lJurtb in Q;eneral; befil.le~., 'ti~att .act 
l1lIJicIJ tlotlJ not ertenn to aU ~o~t~ of Protefiant Diffenters, 
but onlp to fueiJ \tluo tball QuaIifie tlJehtrelbe~ a~ tgerein t~ 
Plefcrtbcb. 

1f tlJerefo:e tl)e act of jJntluIgen,e t~ a p#bate llam, tlJcn 
tlJe ~o~po~attott::gct rotll not be a fufft,ient ~rcure fo~ tlJe 
~efentlant to be eremptetl from tbis ~fftce~ becaufe tl)e get 
ueber tntentlrb. to ereufe lJiut mbo \tla~ liable befo~e ; it 
tua~ not malle in fabour of Di{fenters, it intentletl to mafle 

, ~erron~ QuaItffe tbelnfelbe~ tlJe bette~ to ferbe tlJe $obern~ 
ment in etlablifbing faitlJful ~ffiter~ tfJerein, anti eber 
finee tbe ~altittg of tf)at lLa\tl, tulJen a freeman mbo \tJa~ 
a Diflenter, mas elJofen an allierman of a €o~po~atton, be 
ueber infiileb upon tlje gct a~ an (freufe, but Cubmttteb to 
a ~ine, anti fo mutl tlJe Defenllant. 
. lOut one 'J!unge,(anb tl)e lLo~tI llieeper, a~ it \t.la~ faill at 
15at) being of a eontrar1' ~pinion(viz.)m:bat tlJe Wefentlant 
~as rufticientlr punitbetl br tue ~o~po~ation::act., in being 
ltifabletl to Uoli) ant' ~ffi,e oz ~ntplopment of 10~ofit; ann 
now to punilb lJim bt' an gJnfOl1ttation., mouli) be a bouble 
~unilbment fo~ one ~ffenee, 1l.1uf'lJ tue "Lam 1l.1ill not al:: 
10m: tlJerefo~e tlJere bein« a Capias againtf tlJe ~efenb8nt 
pro fine, anb be no\tJ appearing tn <tourt, be \lHl~ fineb aUt 
~arli~) anti no mo~e. ' 

4 
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Rex & Regina rverfus Kemp. 

Mich. 5 Willielnli, &c. Rot. 333. 

SCire fac. o,ut of tlJe 10ettl'::15,ag to repeal 'lLetter~ If)atent~, 2 Saik. 46). 
&c. rettttlg fOlttJ., ([gat llitng Charles tbe ~econi) lHn 011 

tlJe 25 th of July, Anno (2 of lJi~ meiQu,. grant to Martin tije 
~ffice of ~eatclJer in tye ~o~t of Plimouth, quam diu Domino 
Regi plaeuerit. 

~lJat on tlJe 14th of January, Anno 25 of bi~ meigT., f!Je 
liing bl! lJ.,etter~ ~atentZ reciting tge <lI5:ant to Marrin, &e. 
nio grant tlJt~ SlDffce to William Fryer fo~ l1ife., habendum 
cum pofr mortem., furfumredditionem vel forisfaCturam Or tlJe 
raio Martin, it O1ouIll be boill, tuitlJ a. non obfrante to tt}e 
~tatute of '4 R. 2. C. 10. 

William Fryer on tlJe '4th of December1 ~nno 27 Ca~. CUt:: 
renneren iJt~ ~ntercft to tte llltng, tlllJo ttl <ttonUlleration 
tl)ercof tlJe fame wa~ bill grant tlJi~ ~ffice to Hen'ry Kemp 
fo~ l1ife, to commence upon tlJe ~e~tlJ., ~utrenner, 1fOJ~ 
feitute, o~ otlJer {oourt ;£Ii)rtetmtnatton ml)atfoebet of tiJe 
<fffate of Martin, ann in tiJe fame )l...etter~ ,t0atent~ gtant~ 
it to William Kemp fo~ )IAfc, upon tlJe Weatl}, ~urrenlJer, 
O~ 1fo~fettute of Henry Kemp anll Martin. 

Henry Kemp nietJ .. Martin tUll futbibin~, tl}ett tlje Illing 
bielJ. fo tl)at Martin'~ ~atrnt ma~ boill; fo: be iJabtng onl1' 
an tfftate at [~iU infiften tlJat it \tla~ not oult' neterminetJ 
bt' tbe <l5Ulnt 1ualJe to Fryer, but bt' tbe ~ettitre of tlJe Illing~ 
ani) WiJliam Kemp being 'po[effei) of. tlJe ~ffi,e bp (llirtue 
of tiJe laft <5~ant, a Scire fae. \Ua~ b~ouglJt to repeal it, to 
bJlJicl) lJe lJeluurtetJ. 

~lJe ~uetfton~ mere, 

(I.) [[ttJetl}er t!Je ~~ant mane to William Fryer 1na~ goolJ 
o~ not; fo~ if t!Jat fail~, tlJen tl}e ~:ant to Kemp t~ bOilJ 1 

(2.) [[tl}etlJer t!Je llitng Can grant an £JL lice to commence 
in futuro? 

(,.) ~lJe <If)~ant to Williall} Fryer i~ botlJ, becaufe tlJe <ftfate of 
Martin being onlt' during Pleafure, it b.laz too meah to fUPfJOlt a 
<13~ant of tlJi~ ®fficein lRebetuon, \lllJiclJ \tIa~ lifiewtfe to com~ 

N n 2 men,e 
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tUcnec upon fuel) tl1l1ncertaitttp Bf) tbe wetcrmination of 
tl)e· iliing'~ [[Jill. . 

13£fii)e~, tue liiing 11.1a~ mi1talint in lJi~<151allt bot!) v>ttl 
100trtt of 'J1aw snll in jf act. 

fira in ~oint of fact, becaufe be i~tenllC~ to g~ant an 
cfltate in laeberfiott to Fryer: now Martm lJabttlg art ,ffiiate 
at VViJI, anb if tlJat Mtin be lletermtnrtJ br tf}e <5~ant it 
felf to Fryer, tllen tbe lliiug bab tiJe ~fftce in ~otre[iOtl, 
anll Fryer tuna babe it fo~ tDljtcu \l1a~ ueber intenneb. 

',(!i~ plain tbat tuc Jatn« tbou~tlt tlJat Martin bail tl mO,l~ 
ilurable cFfiate \tliJ£n l)e mane tlJe <5~ant to Fryer, fO~ Mar

:2 Brown). rtn'~ 10atent t~ recttcil in Fryer'~ ~~ant~ mlJtcu 19ateut tna~ 
241. t!Jen artuaUr betertuinetJ; nom 1l.1lJere an sIDffice o~ an 'In:. 

teteft in an ~ffice i~ reeitell to be in being 1.1JIJell in trutlJ 
it i~ not 1'0 at tge '{!ime of tlJe <15~ant, ti~ enouglJ to mane 
tlJat (\5tant twill, 

Dyer J97. b; liting H. 7· Anno 9· of l)i£S 1Reigll~ Ill' JL,etter~ ~atent~ 
mane Robert Blague memet1tb~ancet of tlJe Exchequer fo~ llAfe~ 
mbo ~nno j H. 8. \tHl~ maile one of tlJe JBaron~ of tl}e Ex
chequer quam diu fe bene geiferit, be lun e~ecutrtJ lJt~ firlt {![)f~ 
flce br ;weput'!'., ann aftettnarll~., viz. 7 H. 8. I)e got lLeabe 
of tfJe llting to grant it to bi~ ~Otl f(i~ )Life, \111]£" it fiJoultJ 
be boin br lJt£s ;weatlJ o~ ~urretlnet, o~ bl' anl' otlJer lttean~ 
mlJatfocber., but· beeaufe be {Jan no lRigiJt to tlje SlDffice af~ 
ter be \l1S$ 16arOl!., tlJerefo~e it \tIa~ beU) tlJat tf)e <!5~ant to 
tlJe ~on \l1a~ nOtll, anll a Scire fact bein§ b~ougiJt br tbe 
Jaintl it \11az rcpealetJ. 

'~i~ obfcrbable tljat tlJe llHngilotlJ not fat' ex certa fcientia 
& mero motu damus, &c. ~oUJ fuppore be gallllieb befo~e Mar
tin, a~ in ~ act be biil., tlJat \vonIb certainl!, 1)abe iletertuin:: 
etl iJi% j]ntctcft, but rct tbc ~atent fattb t{Jat Fryer'~ tJlnt~:: 
teft tbaH not comluenee, but upon tlJe l'0e a tl), ~urret1ner) 
o~ fo~feiture of Martin. ~ 

3 Leon. ,. ~ir Thomas Moor bein~ potreffeb of a '<!rerm fo: 44 ]?ear~ 
I 1).nd. 6. \t1a~ attaintell of ~t('aron~ tile lliitlg fci!eb it; ani) mane a 

<1D~ant tlJereof to Phillips, Habendllm fo~ ~I 1l?ear~ after tile 
cenil of tiJe ~erm maile to ~tt Thomas; no'\» tlJi~ lLeafe to 
Philips tna~ allju~g~ll boii)., bcctlufe tue Uta lieafe fot 44 
pearg being fo~reitenbv attai.ntJer UHl£S e~tinguifbeiJ tn ttJc 
lltin~ long befo~e tbat lJ.,eafe \.Ua~ matJe ; fo ti)at tI:Jt cfitatc 
'ann jJtttrretf to Philips \tUl~ not. well ltmiten in nyc <1to1n~ 
mencCluent, 1D'gicb fcem~ to conte neat tl)e ~afe at 15at\ 
-fo~ br tile c.l5~an:t to Fryer Ili~ 1ntcteff: nla~ to commence 
u~lon the Death, &c. of Marftn; \lfl1en it flctuaUr contlUenccil 
in: Pofieffion, ~ec;aufe Martin llail onlp au <fftate at [[lin h1ljiCij 
llJll~ tJetetmtnetl br tl)at bet!' $~ant ma~c to Fryer. 
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~. qrlJe Ilitng \Va~ 1nitlalten in tlJe lLa\n~ fo~ bl' tbe ~te:: 
llttfe~ in lJi~ <!f)~ant lJi£s [[lill (a~ to Martin'~ gJntereff) being 
beterminelJ~ tlJen tbe Habemdum to Fryer after tlJe Weatb of 
Martin can lJabe no SlDperation, becaufe tt~ ®fftce i~ to lt~ 
tuit~ anb not to rcllibe o~ cJ;tingut.(b. 

ann tlJe non-obf1:ante to tlJe ~tatute of R. 2. \nill not belp, 
becClufe tlJe <!fS~ant to Fryer t~ boill; ·ti~ true tlJe ura <l5:ant 
i~ reciteil in tlJe fe,onll, fo~ otijer\t1ife tt l)al.'J been dearlt~ 
boill bl' tlJe rJ;p~er~ [[to~ll£S of tl}e ~tatute of 6 H. 8. cap. 15. 
tul}iclJ 11am Uia~ mabe on 10urpofe tbat tlJe $in g tuigut n1lt Dyer 231, 
be lIeceibeb in IJt~ <I5~aut~; but tlJt~ 1Becital of ttJ£ ftr11 339. 
·<!5~ant mutt be tntenllell at tlJ.e ~uggeftion of tlJe ~artr., 
anti lJe i)abing falar tnfo~mell tbe ~ttlg~ viz. tlJat tlJe <l5~attt 
to Martin \tla~ in being \tll;Jen tbe Iaing lJail netermtnl'll lJi~ 
mill, tlJat falfe +Jtnfo~mation being tul' <ltonftlleration upon 6 Rep. 'is. b. 
ltlbiclJ tbe feconb n..etter~ 10at{~nt~ wete grountJetJ lbaH a~ Cra. Car. 
boitJ tbe <!fS~ant. IV7· 
jf tllerefo~e tl)e <!5~ant to Fryer \Ua~ boil) in itSj <tteation~ 

tlJen lji~ ~urrentlet to tue lLiing muff be lifie\nife boitJ~ anll 
if nUl! ~iJtng palIell bp' tue recantJ <15~at1t to Kemp, it mutl: 
be an <tilate in 10olIetrion, anll mun beff p~efentll' \lllJtdJ 
\1)a~ ueber inteubetJ; it cannot be au ((!late fa~ )Life tn bim 
to beft in futuro, fo~ tlJe lLta\tl \lIiU riot allom anl? ftactionf.S 
of an <Il:ftate fo: )Life. 

£hlll to p~obe tiJat at tlJe ~ime of tl)e fl'conn ~~ant tlJe 
ltiin« bab tl)e ~uice in ~otre1Ttoll, tfJe <!tafe of one Philpot 
ma~ riteb~ tulJiciJ \tla~ mentioneb bl' tlJe <ltbtef ~utli(e Flem· 
ming, Anno 2 EIiz. in lJi~ grgument in ml' n..1I, Rutland'~ 
<!tafe .. viz. ([iJe lliingmaile a )Leafl' fo~ ~eat~, anb aftertuarb~ 2 Browll .. 
recttiu« tlJat 1Leaft, be grantell tbe lReberfion to auotlJer;, 241. 

but befo~e tl}e lLetter~ ~atent~ mete featen, tfJe 1LelIee fUt~ 
tenberell tlJe ~etm, it \na~ belli., atuat bl! tlJt~ mean~ tlJe 
(f)zant of tl)e lReberfion \11a~ boill, becaufe tlJe Bing tntenll~ 
eil to pafss a 1lieberfiolJ \nbo lJan tbe ~o1Te1Tion lJimfelf at tbe 
attme of tlJe <!5zant; fo tiJat 'bJIJen lJi~ <5~ant£s cannot lJabe 
tlJe ®peration wlJidJ ifj intenbeil br !Jim, tf)ep muff be boib. 

E~ontra. ~otbing ba~ been faill \tllJr tlJe <I3:ant to Fryer 
tboulb be botll, but tljat bp tlJl' ~aJtttlg· of tbe t0atent to 
bim tlJe 1!iing lJab llete-rmtneb lJi£) mill a~ to Martin, fo tl)at 
at t!Jat 'm:ime Ije ball an (fllate tn 10otretriotl, mlJiclJ be 
gran.tell a~ a tReberfion., anb tlJerefo:e lJt~ <I5:ant tDa~ boitl; 
but it appeaf~ to bt otl)ertllife upon rratJing of tlJe lLetter~ 
~atent~.. fOl tlJe iting lJa~ tlJerein reciteb . tlJe <taate at 
Will to Martin; wl}iciJ QJeb.1~ tbat ije nib not tntenll to tJe~ 
termine it. 9it 



6 Rep. 3S. 

.J¥H 

Pafch. 6 W. & M. in B. R. 1694· 
1t ba~ bern Obj£ttf~., tSlJat Fry~r'.~ ,~atrtlt i~ boiiJ., bCC8ufe 

tbe )limitation of iJtS 9lnterett l~ l)lfferent ft om wijat 'OJ8f) 
intenben IJp ttJc lain~., iO! it \U2~ .to cOiumenc~ ~pon tbe 
Death, Forfeiture, or Surrender of Martin; jf;2om tljo tn :tract.it 
ntn not contmencc bl? £i~lJer of tbefe mea n~, b,~t br t~e 
~eatlJ of tiJe llttng, ret tbt~ cannot be an g)bJcctlon of anr 
[[teigllt, brtaufe tlJere .[[lO~n~ ~er~ on~v to tbe,ill \t1lJen i)if5 
~itlc !baU begin, anb tf ttH~.lltlng l~ mttlafien.l~l tbat ~at~ 
tct $ti~ not to lJi~ t0zcjulJite; ann tlJerefo~e i)tZ <!D~ant can~ 
not be boin fo~ tl}i~ \.1.l~ong ([otnntencement, D~ fo~ t{}e [la:; 
certaintl? \tllJen it manti) commence. . 

"t!rtt$ true., it tuigbt iJabe been mane ruUCy better, but 11tH 
'ti~ a goon <lf5~ant., ann t!Jat \l.1ttiJin tue llieafon of t!;e 15ittop 
of Bath'~ 4.tafe .. ml}iciJ \1.1afj tlJU~, viz. be mane a )Lesfe to Eliz. 
ann Robert Colin fo~ 60 Fear~., in \tIlJidJ t~ere ll.7a~ a ~~Obtfo) 
qrlJat if tlJeti nte witlJin tlJe fterm, tl)e lBllbop anb lJt~ ~uc:: 
,e[o~~ tttigl)t re-enter: Robert furt'ltbetl Elizabeth, tfJcn tfJe Bi
{hop nien, ann in ) 8 H. 8. anotl)cr Ula~ confecratelJ, lUl)a 
mane a "jLeafe of tbe fame Jl.,anil to Clark fo~ 60 Wear~., tubett 
it {bOUUI be boin after tlJe Deatb, Forfeitnre, or Surrender of 
R. Cofin, \Dba bieil witbtn tl)e ~erln rira nrsntell. . 

jJt \tla~ objectell in tlJat <lrafe tUat tbe <tontntencement of 
tlJe recont» lLeafe \l)a~ uncertain, fo~ it mull be upon one of 
tlJofe tlJ~ee gccinent~, anil tlJerefo~e it wa~ bOilJ, becaufe 
uncertain' upon wbiclJ of tnofe ([onttngenctef5 it fi)ouln 
commence ; fo~ if it nin not begi.n upon Forfeiture or Surren. 
der, it couln neber begin in 19otTeiTion upon tbe ~eatf) of 
R. eo fin , becaufe tue rira )leafe \l1a~ not boin upon bi~ 
WeatlJ ; fo~ it 'roa~ boibable up 1Re~£ntrr of tlJe 15tfJ)op: but 
tt \l.JS~ anjubgen tbat tl)e feconn lleafe bill bet! in 100int of 
~nteretl immeniateltl., anil tbouln not wait to taIte cfffeer in: 
100ffelftbn at tue (fnn of tlJe ~et1u rira nemifeil, if tl}at 
JLeafe mouln not l)appen to lletermine bl' ritlJer of tlJofe 
tlnee gcdnent~; fO ll)at it~ ([ommencement in 1nterell 
\lla~ certain enougfJ. 

1n \lllJtdJ <!rafe it \l1Sfj aUo agr£cn, ~lJat if it be boubtful 
bllJettJer tbe llltng lJatb a 1title to grant o~ not, br meafoll 
of a fo~mer J1eafe in beinq, 'nll)tclJ luar be eitlJer goon o~ 
not, anb t{Je feconn lLetree accept£s a Jl,eafe of tlJe fante 
lLann~,.babendum after the End or Determinat.ion of tge fo~met 
lJ..,eafe., ant) tftlJat lleafe tl)ouln not lJappen to be gODn, tben 
from {uciJ a 1Feaft fo~ fo manl' 1Pear~~ &c. ~o\.1.l tlJo" tbe 
~ommencement of fucb a )1eafe a~ tlJi,~ feelu~ to be berl! 
uncertain., Tet 'tt~ ~oOil in tlJe ([afe of tlJe 11\ing~ becaufe 
tlJe firft )1eafe mua be bOit» o~ not; if baill, tl)en tl)eJeconil 
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lLeafe commcnccz front tijc 1feaff., &t. if goob~ tben front 
tue WcterntinClti.on of tue urn l1eafe. 

'" i 

a <5~ant of a ~te\Uati.lfbtp of f-cileral ~ano2~ br ~a1nc 
1uitijout 1l1rtttiotliti~ in wlJat ([ountt'., i!) b2rp incertain, be~ 
'ClUre tlJe lliitlg m~1? babe iltber~ gwatloJ~ of tlJe falne ~atlte 9 Rep. 42~ 
in feberal <ltOU~lttC~., ,anb no ~ffue can be taficll WlJiclJ 
S1@ano~~ tl:)e llitng tnteubeil to grant; but l!ct fud} In 10a~ 
tent i)a£S been lJelil goo~· . 
~o a $~ant to tbe Earl of Rutland a tempore pJenx retatis 8 Rep. 4~:. 

lUben tn '([:rutlJ be \1:Hl~ of age long befo~e, l'ct it wa~ an; 
jungetJ a gooil ~atent, becaufe it \Ua~ tue ]lltcnt of tlJc 
llitng tust it Ojoulil COlumcnce front tlJat ~tme; ann if tlJat 
couH) not be, tlJen fo~ tlJe ~i1nc to COU1C. l)ut tgc UtOa 
material gnueftion 1tla~ not t1cbattll bl' tljofe tube argue!) 
Oil tile otber.~tilc, viz. 

[[lgetlJer an ~aate fo~ 11tfe: in an !r1Diftcc mar be gtanteb 
in futuro to commence after tlJe :weterntittstion of an orftate 
at mLliU'1 fo~ if tlJi£S can be none~ tijoi 'ti£S a Grant in never .. 
fion, r~t tllerc neei)~ no p~ccetJent ~ft;ate to fuppo~t it. 
g~ to' tbt~ g@atter tbe itttng lJatl) a general ~omer to 

grant ~ffice~ in meberfion; it l)atlJ been a iloubtful10oiut 
1l.JlJetlJer a minifrerial Office COUUI be fo grantell in tlJe qrafe 
of a comtlton ~erfon~ but it \11a~ ueber quctliOllell but tlJt 
ilitn~ tuiglJt ilo it~ mbo lJatb a fpedal ~ltrogatibe fo~ tlJa.t 
bert! ~urpofe~ anil tlJereeo~e: Anno 15 Eliz. it 'Wa~ tlJe ~pi:: 9 Ed. 4. 6. 
nion of mr )L,o~n Dyer mlJo \l.1a£S a lcarnell ~Ull~e~ tlJat a ~ H. 7. the 
:l5ilIl0P coulll not grant tlJc ~ffice of a lIiegitler in meberuon Jaft C~fe. ~ 
tuitl)out p~efctibing fo to llO, becaufe in ~~op~ietr of ~peedJ !~o; ;t'i~a .. 
ttJere i~ no lRebe:ruon of tbi55 flDfffee, 'ti~ onl1' it ~omtnatt:: ~ Leon' :31: 
on of tlJe ~erron UilJoOJall fucceen tlJe ~fficer in ~otretTiotr, Dyer 80. b. 
but ti)e nling UHll! grant it aftct,tlJe lLtfe· of tlJe 1,1)~rfon in l{9b a. 
being, tlJo' not br UHll? of ltteberfion, but o11ll' renting: tuat I)~ • 150, 
fud) a: ,one batij all ffftate fO,l llife~ nos de gratia fpeciali, &c. Cra: Car. 
conceffimus officium, &c. to tlJe $~antee, habendum poll: mortem, 279· , 
&r. 2 RaIl. Abr. 

:l5ut a~ to tlJi~ g{9atter tne ·,tGaw i~ nOID altereil (viz.) 154· 
'@:bat a J5itbop nttll! grant the ~ffice of ltiegifter in 1t\.eber~ 
Cion witbout reciting tlJe: <fffate of tlJc fitft d5~antec ; attil 
if fo., ccttainlr tlJelf\Jng mnr grant tlJi~ g)ffice in futuro; 
ani) tile ratlJer., bec8ufe in it~ ber1' ~ature lJe iJatb Dull' a 
lliigbt of ~omtnatton~ nnb tf)e <l5~at1tee bitltfeIf lJatlJ little 
mo~e in it tiJan a bare autbo#tl' wittout an 1ntetefi:; lJe 
batlJ cnll' a ~o\l)er to fearciJ fo~ p~olJtbtteb $oOi)~ eitl}et 
impo~ten o~ erpoztell at Plymouth; anll it toa~ 11eber ret lle~ 
nieil~ but an Authority (a~ tlJi~ t~) mtgl)t be grantell in fUq 
turo. 

3~iU~ 

• 



~~ .... - -----;......---------~----.---;;..-.-----~~-~ 

280 Pa[ch. 6 W. & 1\1. in B. R. 1694. 
't!ti~ no flDbjectiDtl to fap., tl)at a 1freelJoln itll1arttJ~~ &c" 

cannot be t1Ju~ granteil: '~i~ tt~e, tl)e ]J.,&m iSl ,fO tn, tije 
~afe of a jfreelJoln of lLani)~ IDl)tCl1 are al\11al!~ tn brtng., 
fOl otl)rrn1ife it wouln be tn Abeiance, tnijicb i~ not aUomeb 
but in particular ([afe~., ann it toouln be to mafic fraa-iotlp 
of cfllate%, neitl;ler coulb 1 iuer!' of ~eifin: be bail in rueu 
([afe~; but 110ne of tbefe meafon~ concern an £lDffite 'Wbid) 
lJatlJ no ~rillence but at tlJe ~leafure of tlJc $lanto~, ani) 
i$5 no lon~et in being tten \uUil! it continuetu in <!D~ant. 

15ut tbe [[tif5nom of tIJe JLa\n lJatlJ mabe a ~ifferen,e, 
eben itl ~ffi,e$5 tlJemfelbe$5 (viz.) betWeen fucb a~ ate in 
~(e e~itling, ani) fuciJ a$5 are onlp granteil fo~ lLifeo~ atmiU; 
ani) tlJen ~ffiee$5 in fee toiU faU uniler tfJe fame 1liule~ 
mitl} otljer 9lnl}erttanee$5, but sIDffice$5 fo~ Life mar be grant:: 
en in futuro bl? tl}e fame 1Reafon a$5 a taent 0: a <Irolumoll 
mal! be granteil to a ~an anil bi$5 ~eir~; anil"tlJerefo)c in 
tbi$5 <I3~ant tlJe ~ing was neitlJer luilfaben tn 1fart OJ )lam; 
fo~ tbt~ SlDffice mal? be granteil in futuro after tf)e ~etermt~ 
nation of an <fftate at. [[lill, wlJ'c'f) i~ not to fuppo~t tlJe 
fubfeQuent <I3~ant, but tfJe laecital of it i~ onlF to mew 
11.1l}en tl}at Qjall taJie ~laee. 

Curia. ([be lliin~ map grant an cfftate in an £lDffice to 
commence in futuro,. o~ upon a <1tontingenel?~ 11lbteb cftJate 
tball artfe out of tlJe jJnlJeritanec be batb in tlJe SIDfftce it 
felf, fOl fuc~ lJe mal! l)abe in point of ~nteretf, tl)o' not itt 
,ct~rcutiott. 

~o\n abmitting t{lat tlJe cfilate at [[lill b;llJidJ Martin batt 
ma$5 lletermineil, pet tlJ~ <l5:ant to Fryer ruall be gooil~ ann 
bl? ctronfcQuenee after iJt~ ~urren'Oer tbe <l5Jant to, Kemp 
Iball be alfo gooil; fo~ tlJere \t1a~ fuelJ an ~ffiee a~ tbi~ of 
~earclJer, &c. tl}o no cfftate tn tlJe SlDffice \l.1tHl in being 
\t1lJen tlJe <lJ)~ant \Da~ maile to Fryer; ann if fo~ tlJen bl? tlJat 
<5~ant a netu -m:lJing \.l1a$5 createil to commence in futuro af~ 
ter tlJe ~eatb, &c. of Martin; ani) fince Corbet'$5 ([afe it batb 
not been iloubteil but a Rent de novo mat' be grantell to com:; 
1urnre in futuro, f02 'ti~ a Qtn~ature of tlJe Grantor; an!) tlJi~ 
being in tue ~ing' ~ <!tare, be mal? conllitute lJi~ <lD~ant in 
hliJat ~anner be tiJinli~ at. 

(ltlJere babe b2en manp {uell Grants of late ~eat~, anil it 
mill be bert' barn to affi~tl a 1Reafon \t)l}p a $~EUtt to com: 
menee ih futuro tl)oulil not be a~ gooil \tllJere tl}cre t$5 no fnciJ 
(fftate o~ j1ntereff in an ~ffice t.n being. 

'([iJ~% i~ not a iIiFmai·nIJer o~ JReberfion; 'ti~ not tlJc onc, 
becaufe not ereateil wl)en tiJe llarticular cftlate 1Ua~ nrantelJ~ 

.. no~ 
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110: tbe otlJer~ bzes'ufe tijere i~ no g)ni)ctit&uee in ti;t; ~f:: 
flee" but ftill 'tt~ a goon Grant br mal? of lEeberfiotl, viz. -" ha
bendum after t~e ~eatiJ of tbe fitll Grantee, &c. anb nrcf) 
Grants babe been iJ€ltJ goon itl lLa\t1; \lllJetefo~e itt Trinity 
Term following '1ungtnent \tla~ giben fo~ tlJe ~efeni)ant. 

Knip~ l7JctjUs Edwin, 

AMandamus to tlJe 'jR)ea:n atlb <1tlJaptet of WeftminO:er'to 
all1uit tlJe jR)efenilant to ttc SlDffice' of 15attiff tlJere,. 

upon tlJe ~omina tion of tlJe ~ulie of Ormond muo t~ ~igb 
@ltemarb, anb it \tla~ in«!ten, ~lJat lJe couill not ljabe an Af· 
fize,beeaufe lJe I)all neitber anl? eeifin o~ freei)olll befo~e 
9,llmittance. 

Econtra. "('lCi~ tlJe ~ean: anti <ltlJapter, anb not tlJe ~iglJ 
~te\llatll, ttllJo UfuaUl? appoint~ a ~erfon to tlJi~ ®ffice ; 
fo~ of common 11tiglJt tlJe1? ttllJo babe a 1franctJ~fe o~ Retorna 
Brevium, babe aUo ~otuet to put in a l5ailtff, miJiclJ tlJe 
~(>an anll <lClJapter lJatlJ tn tbt~ cafe., anb ac,o~bingll! tlJe~ 
babe aU»al!~ gtantell tlJt~ g(){ftce; anti \nlJcn tbe ~etfon iS$ 
in lJe i~ tll?leb;Ballivus Decani & Capituli, &c. anb 'tt~ tl)el} \nl;Jo 
are to anfmer fo: !Ji~ g@ifcarria!J.;e£S. ' 

a Mandamus i~ a 10~erogattbe [[trit., anb ufuaUl' granten 
1l.llJere tlJe publicli 9Juffice of tiJe ~ation t~ concernell; but 
lJere t~ a ~t'pute between: tmo ~erfon~ about tlJe ltitgtJt 
of ~omination to tlJi~ ~fftce., anb Knipe t~ ailmittetJ br 
tlJe ~eau 'anll <!tlJapter., anll nllo~n into it., fa tl;Jat be lJatfJ 
a 1fre~iJolll fo: lJ.,ife; anb tlJi~ [a{rtt \l)a~ neber ret gratltetl 
to trr firttle~; if Edwin lJatlJ anl! ~~ejullice~ be mal' b:ing March 101 

an aerton on tlJe <!tafe, a~ a ~lerli mar a:gatnff an arclJ:: . 
beacon hll}o refure~ to abmtt !Jim, but cannot (Jabe a Man
damus . 

. Curia. aU action on tbe <trafe \niU not put tl)e i9an in 
~olIetriotl of tue gJ)ffice~ fo: bl? tlJat'lJe mall oull! recober 
~anlage~: a Mandamus \\1a~ grautell, but witl)out ~~eju~ 
nice. 

00 Reeve 



282 Pa{ch. 6 W. & M. in B. R. 1694 . 
.-$L!2 __ _ 

Re~ve tVerfu.r Long. 

:i Lev. 408• Emro: of a jJubgment itl tl}e Common Pleas itl Ejel1:ment 
I Salk. 2-'7· fo~ )l;anb~ in Milkfuam in tlJe ([ount!' of Wilts, ttt 1tllJidJ 

tlJere tlla~ a fpeetal <r1erllict founb to tl)ts <fffect (viz.) t!:lJat 
John Long (fell; \lIa~ reiieb of tl)e )l,anb~,! &c. in ~ee~tnlJo 
bl? lJi~ laft mill bateb tl)e 20th of July 1676. bib benife tiJe 
fame to bi~ ~eplJe\tl Henry Long (ttJe dbelt eon of IJt~ lOlO~ 
tlJer Richard Long) for life, anb after lJi~ ~ecare to tl)e rirtf 
eon of tlJe faib Henry Long IamfuUl? begotten, ann tlJe $eit~ 
Sl@ale~ of tl)e lOobp of fucU firtl ~on lawfuUp t1Tuing~ anll 
fo~ ~efault of fucl) 9JlIue, to tlJe feconb, tlJirb., fouttlJ, 
fiftlJ, &c. anb ebetr otlJer ~on of tiJe 150tlr of tlJe faib 
Henry Long latufulll? to be begotten~ fnccelftbell' one afte~ 
anotiJ£t~ anb"to tl)e ~ett~ S1@aie~ of tlJeit tefpectibe 15obte~; 
ani} fo~ ~efault of fucb ~1Tue to Richard Long tlJe Wefennant, 
fcconb ~on of Richard Long, fo~ )Life, anb after lJi~ ~tn~tife, 
to lJt~ firit~ reconb, tlJtrb, &c. anb ebetl' otl)er ~on, ut fupra, 
1l:lttb btber~ memai.nbet~ obert 

John Long lltCb., anb Henry cutreb, tufJo bab ~true one 
19auglJtcr~ anti about Lady-day 1687. bien leabing iJts [[life 
enfeint with a Son, bll)O \l1a~ bo~n about u~ ~ontlJs aftc~ tf)e 
~eatl) of l)i~ fatlJer. 13ut upon tlJe ~eatlJ of Henry 1nttfJout 
11Tue~male, Richard Long b,etng tlJe ncrt in iltematnber3 en:: 
treb, 0 &c. aub aftcth1arnz tlJe po1tiJumou~ ~on bl? lJi~ <!Jjuar:: 
bian cutten upon bim, "ann tlJcteupon Richard b~ougbt tlJt~ 
(ifjectmcnt., 811'0 ban j]uilgmcnt in tlje Cominon Pleas,o\tllJidJ 
gJungment 1Ua~ fain to be etroneou~. 

'tti~ plain tl)at Henry tlJe aft£r~bo~n ~on i~ $eir at JLa\tl~ 
aull if tlJi~[[liU hab not been luatie,i)e tllouJlll}ane infJerittll; 
anll tlJerefo~e tIJe jlntcntion of tlJe ~eftato~ mull be berl 
dear in t{Je mill it felf to biftnijerit tlJt~ ~eir, otl)ct\tltfe 
be muff not be ilefeaten of tlJe fiffatr. 0 

15ut lJi~ ~ntention (tul)tcu iz tljc onll' (onuntrable arbing 
in tiJe [[lill) app£ar~ to be of anotuer ~atUte; fo: tlnougiJ~ 
out c1.1Ctp ~ara grapiJ 'ti~ plainlp to be coUfeteb, tfHl t be tn~ 
tenbeb IJt~ U,anll (boulll go, anll be continueb in tl)c l~eir~ 
malez of fJi~ :jfamill? fucceffively. 

flI:bi~ muff tlJettfo~e be an Execntory Devife, ann not a can· 
tingent Remainder; anb tlJc ratl;er becaufe 'ti~ in tbe <[afe of a 
mill br \\llJi(l)fftlate~ no vaf~ "ot!Jct\\life tlJ4ln bp([onbtrancl'.£S 

4 at 
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at tlJe <ltolumon JLam; ani) tlJe JLa\tlbJiU not futler tlJh, 
to be eontlruci) a contingent Remainder~ bec8uJe tf;Jat Wouln 
be to bifinl)erit an 'eit upon a ~tcetl! 8Q;stnft tf)e plain 
91ntcntion of tf;Je t[:eaato~. 

ttrlJat ~ntentton~ «obetn in [[1iU~ manl! gutlJo~itie£s map eroo Elizo 
be citctl (viz.) 9Jf tlJe fatl)er~ bailing tinCt ~Dnf$ nebire~ 424- . 
lJi~ Jlanll to lJi~ <tlbeft eon in ~atl., 1!iemainber to l)t~ Ce~ 
conb ~011 in Ulle lttauner, lRematnber to lJi~ tl)iri) ~on 
in 1fee., anti tlJe ~U)e1t ~otllJappetl~ to bie in tlJe JL,ife,; 
time of bi£S jfatlJer leabtng

0

11Tue., it l1a~ been iJelll tl)at 
fuel} ~tTue (baU tnberit b:litl)out a * new Publication of tlJe ~ But if t4e 
~tiU~ becaufe it \lJa~ not tl)e ~ntention of tge fatl}er to ~evi[e had 

bifinIJerit bitu. S::~n~~ra 
9Jf tgerefo:e tlJi£S i~ a fpringing Remainder, tlJen ti)e 1frec:: ~he Wili 

bolb lbaH bell in Richard till t\Je eon of Henry llla~ bo~n., multo be new 
SUh tUen it {ball belt in bim; ann to tnobe it to be a fpring· pubhlbed. 
ing Remainder o~ E~ecutory Deyife, tlJat noten ([afe of Pell anll 
Brown b.1a~ eiteb, \lllJicl) t~ repo~teb in f8betal15oofi~ (viz.) 2 Cro. '590• 

tue ~atbrr being feifel) in fre, ,ann l]abing 1[ue tinCt ~ Roll. Abr. 
~on£S. William, Thom~s anb Richard, bebifell . it to Thomas. 2 JR~ll. Rep 
anb biz ~eit~~ pa1?tng Ri,cbard 20 I. per Annum~ &c. ann if 394. • 
Thomas tJictJ tuitlJout ~true, Ubing Willi~m, ti)cn to lJim in Pa~IP. H~· 
1Fee. . . Bndgm. I~ 

Thomas ctltreb ani) fuffcretl a <!rommon lRceober1? to tl)e 
_ mfe of iJimfelf anl.llft£s 'etr~, anb llebifeb it to A. ani) bie~ 

1l1itl}out ltrue tn tge JLife~time of lJt~ 16JotlJer William, to 
hll}OlU tl)e JL,antJ was abjubgcll; fo~ Thomas iJan no <fftate~ 
tail~ but a limiteb fee milieu waz ileterm·ineb br lJt~ i)f~ 
tug witl)out 9JtIue., tibing William, mlJofe 1nteretf. muff a~ 
rife upon a <iF:onttngencr (viz.) bp \Val! of Executory Devire; fo~ 
Thomas migbt lJabe futbiben lJilU., o~ migl)t leabe jJ1Tue 
living·William ; ann tlJetefo~e tlJi~ lltecObetp couin be no 15ar, 
bccaufe ttc <lEftate of William bib not bcpenb upon tilat of 
Thomas, but hla~ collateral to it, anll a mrer 10o[lbtlit! 
1l1l)iciJ a mecoberp eouln not aaeer, anb \ViJiciJ it \tlouIll babe 
none if it bab been a lRcmaintlct \leilrn; ebet finee tlJi£S <tafe 
Exe~Lltor.y Devi(es babe bee:n aHom.en not a.bfoluteIl! upon a dy.:
ing without lffLle., but bl'in~ fo ttl a partuular '0:ime., fo~ o~ 
tbet1llife <fftatc~ tntgl)t be eontinuetJ to ~erpetuitt! \lJl)icl) 
tbe t1)OUcp of tlJe )Law \nill not enilure. ,"' 
~o p~obc ltliewife tlJat freegolll fbail bell in tl}e ,eit till era. Eli1' 

tbe ([outtn~encl! lJappen~., a t]lungment \lla~ citen in B. R. ~9. 
43 Eliz. viz. a Sj@an bebifell fJi£s JLatHI~ to M. fOl a ~erm of oy 43,-
1?£ar~~ wuitb ·\tla~ to commence at tlJe ncrt Michaelmas after 
t~e Weatg of ti)e "eaato~., lRematn.bef to N. anb IJt~ ,ei~~, 

. . . Q q ~ tlj~ 
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tiJe ~ucfi;ion llHl~, [[ll)Ht]er tiJi~ \Ua~ a r,o;-.;lJ ll1emainllct 1 
)m:i~ plain it COU: i) not tirJieplace eo infl:ante tl)at tI}epartt:: 
cuiar (fUate bfterminel), becaufe of tlJe q[et;m fo~ ®~ arp 
,oluing b2t11Jecn tl;Jcfe <faate~; but ttbeinQ, in tlJc, ([afe of 
a [)etna~, tije jfrceijOlil tn, tlJe ntean ~tntz fiJaU ilefcenn to 
tlJe ,eir of t~e D:bifo~. 

• 
Econtra. ~bijJ i~ a contingent JRemaini)cr~ fo~ if it mOUu) 

be an Executory Devife) tlJcn a .~erpetuit'F mou!?) be intrc:: 
nucett, becflufe if ·tt~ e~c,uto~p in (1ne, it ina!' be fo in aU 
tlje Wcbifec~; anb ti)ercfo~eit \.tloullJ be againil tue Itno\tltl 
l0dnctpl£$ of )LallJ to malic it an Executory Devife, efpcci:: 

, aUp in tlJt~ <tare 1tlbere tuz ~eftato~ \tJa~ not Cure tiJat Hen~ 
ry Long wouln iJabe a ~on; fo tllat 'tis a plain ([ontingen~ 
Cl', \t1lJ~clJ not lJappemllg in tiute, not-bing remain~ in lJim 
to malie it e~e(:uto~l'. 

~lJtre nte tlUO ~lJing!) to malic a ~ebite executory~ (viz.) 
it 'mua be limiteb upon an ~tlate tn fee~fimple, anb it 
oU!JiJt to be limiteb upon a ~onnttion't botfJ 1ulJicu ate 
.1Uanting in ttJt~ <!tare; ;neitlJer eau anl'lRemainbet be e~e:: 
,uto~r \l)i)erc tl}ere i~ a particular <fllate to ruppo~t it. 

2Saund.38o. g~ fo~ 1ntlance, a ~ellire b.ia~ to lJiS mife fo: llAfe~ an~ 
to a ~on after the Death of his Mother, if (be (banli) babe it 
~ou; anb If be bie befo~elJe come to age, ttJen to ti)e ti«lJt 
1getr~ of tlJe ~ebiro~, tu!Jic!J ~fbifO~ nieb 1tJitlJout gjtrUf, 
iJif& mife marrieil again; tlJeu tue $eir of tbe ~ebifo-~ lip 
~argaiu anb ~ale enroUen, &c. Con11e1'en tiJe iaeberfion 
to tlJe $usbanil ann Wife, mbo !JalJ after1l.1aril~ a ~on bo~n: 
~o\tl it hla~ anjuilgeil, tlJat'tfJe <ftlate limitetlto t!Jat ~ou 
maU not enure bl' war of Executory Devife, beennre tlJat i~ 
ueber aUoweil muere a <Itontingen,l' i~ lintitetJ to bepertb 
upon a freelJoIlJ capable to ruppo~t it; fo~ tlJt ~otlJtt bail 
a fteel1oU, fOl ILtfe., ann tlJerefott it tua~ anjungeb a con
tingent Remainder to t!Je @>on; anb tlJe ~eir at 'Law lJabit1~ 
a 1!ieberfion in jfee in bim br ~ercent, it \lHl~ lJeIn~ tl1st tfJe 
llteluainner Ula~ beffropen bp iJi~ conbcrtng tl)at lltelleruon: 
to tfje particular <ftlate fo~ l1ife in tlJe ~otlJe~ bcfo~e- l}cr 

I Rep. 66. ~Otl \tIa!) bo~tl. 
'l5ut Archer's Cafe \l.nl~ relietl on a:~ AU autbo~ttl? itl10Dint 

(viz.) a Debife to tl;)e Father for Life, memain il2f to uts ne~t 
,eir~male tn ~ail~male; tlJe D~btrO~ ilielJ't tbe Father mane 
a 1feofhuent bJttlJ marrantl?; abjubgeb tlJat bp tlJi.s me~n~ 
tbe tttrmatnlJet maf$ lJctlrol?eil., becdufe eberr contingent 
mrmainber tttUa taIte place eo infiante tlJat tije particular 
~tlate ilctermtne~, o~ beft5l bUr-tug tl)e particular <fftatc; 

I nom 



r .'"" • . '-, 

Parch. 6 W. & M. in B. R. 1694. 28~,~ 

nobJ it couln not talie plate eo infiante tlJe lxartitUla-r «faate 
lJeterntineil~ fo~ tlJat betn!X goue br tge ':fFtOffm~tlt, tlJe ~O!l 
coutil not be ~eit to ut~ ::Jhltijrt wlJo· waf) tUeii aUbe; 'hn 
t1emo ell ha:res viventis, snb tbetefot~1Z ',ouIll ,not enter,'ffi~a 
fo~feitute, nettljer couln 'it 'betlbnrtng tlJe purtiitdar 
<J1;U:ate~ betaufe tlJat \lla~ attuaUp fo~reitetJ., 

@9) uere ttl tiJe ([afe at '16ar~ tbe filIate being liluiteil to 
Henry Long fo~ JL,ife~ 1Jletuainber. to, I}ts Uta ~on., ann Hen;,. 
ry ilrin g befolC ttJat @>on \lla~ bO~tl~ tlJe 1Remaintter COUll) 
not bea: in iJilU \nbo \lia~ not tben in being; ann tije par~ 
titular Q1;1late being netermineil br tlJe J0eatfJ of Henry, it 
U1Uft {IO obe~ to tge ~efeni.laut \DUo 'Wa~ ne~t in lliemain~ 
ncr . 

.a~ to t}Je ([afeof Pen anti Brown, tf}e «ttat'fatrom ffJne 
\lla~ to maIte it an cf1iate::tatl in tl)e ura ~ebtfee, tviJitlJ 
not being aUomCb., tlJen it mutt be a boltl JLiluitatton to 
tiJe nl'Jt, uulcf£S cOl1!trueb to be an Executory Devife to IJim; 
ann tl)at mafl tlJe lLienfon of tlJat jJubgmcnt on purpofe tUft£: 
tiJe 1ntent of tlJe ttetlato~ miglJt be fululleb ; but tljat niffer~ 
frout tlJi£S (ltafe., becaufe tlJe 1f}erfon to \nl}om tl)e <JEtlatl: 
1Ua~ bebifeb~ \tHl~ in being., but ~tt~ otlJer\tliie l)ere; ann 
fo tlJe ~uilgtnent in tlJe Common Pleas \lHl~ affirmetl 1l1itl1:: 
out aur fartlJc,rargumeut.. but in Michael mas Term foHow:: 
ing it \Ua~ reberfen in tlJe ~oufe of ~eer~. 

Nichols rverfus Pawlet. 

I~ an attion on tile ([afe tlJe wefenilant pleabeb .. tf)at tlJe ' 
~lainttff \tla~ alienigena botn in France Utlller tl)e ane!Ji~ 

ante of tlJe French lltittg, adverfar. Domini Regis & Domina! Re
gina! de patre & matre inimicis ipforum Domini Regis, &c. nunc 
& eidem adverfario fuo adheren. oriundus & ingreffus in Regno An
gJix abfq; falvo condudu, &c. Et hoc paratus eft verificare ubi quan
do, &c. Et prout Curia dich Domini Regis & Domina: Regina! con
fideravcrit unde petit Judicium, &c. 

arne ~!ftintift replien, quod ipfe en: indigena in Regno Anglix 
fub ligearitia -diCli D<:>:rtlirti Regis & Dna!.ftegtm£~unc de patre & 
matre amicis eorundem Domini Regis & Dominoe Regin~ nunc ori
nndus & natus apud London. prxd. in parochia & warda prxd. & 
non alienigena prout prxd. (tlJe wefetlilant) fuperius aUegavit & 
hoc petit quod inquiratur per patriam, &c. 
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~I}e }eefenbant beluuttcll gencraUr., anbit wa~ al.ljung~ 
tb tl}at tlJe 9llIue t\la~ not well taftCtl., ·becaufe tlJe ~laintitf 
ougbt not to I}abe condubeb to tlJe <ltountrel', fo~ tiJere 
being nrtu matter Cet fo:tlJ in tlJe lliepUcattou., lJe tbouti) 
babe giben tlJe ~efentlant S1Dppo~unit1' to rejoiu, 

e . - . _. ( _. k......... ,.,. , \: 

4 DE 

~ , Lt } .. 1[' 



DE 

Term. Sana. Trin. 
Anno 6 Gulielmi & Marire Regis & 

Reginre ill Banco Regis, 1694-

Wilfon ~er.fos Law. 

Appelll Midd. if. JOhannes Law prxdifr. Edwardus Wilfon 1 Mur- nuper de paro- fuit in. pace Dei & Domini 
Is~ik.~9~ chia Sanai Egi- Regis &' Domin~ Reginre 
2 Salk. ,dii in Campis nunc apud pr~di&. parochi-
,,89· in Com. prred. generofus at- am SanCli Egidii in Cam

tacbiat. fuit per corpus [uum pis in prxdia Com. Midd. 
ad refpondend. Roberto Wi]. nono Die Aprilis Anno 
fon generofo fratri & hxredi Regni Domini Gulielmi &: 
Edwardi Wilfon generofi de Domina! Maria: Dei gratia 
morte prxd. Edwardi quon.. Angl. Scotia! Francix &: Hi
dam fratris fui unde eum hernia! Regis & Regina! 6-
appellat & funt pIeg. de pro- dei defenfor. &c. fexto cir
fequendo [cilt. Carolus Wi!- ca horam primam poft me
Iiams de parochia fancH Ja- . ridiem ejufdem diei ibi tunc 
cobi infra libertatem Weftm. venit prxd. Johannes Law 
in Com. prxd. tapetiarius feIonice ac ut felo dictorum 
& JobaQnes Wheeler de pa- Domini Regis &: Domina: Re-

o rochia Sanaa! Maria: Ie Savoy gina! nunc infidiando & ex 
in Corn. prxd. generofus & malitia fua prxcogitat. & in
unde idem Robertus Wilfon fult. prxmeditat. contra pa
frater & hxres prxd. Ed wardi cern dicrorum Domini Regis & 

TheCount. Wilfon in propria perfona fua Domina:: Reginx nunc coro
inflanter appellat prxd. Jo- nam & dignitatem fuas ac eir
hannem Law de eo quod ubi dem die Anno bora ~ loco vi 

&: 
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& af1~is &c. felonice volunta
rie & ex malitia fua pr~co
gitar3 in ipfum Edwardum 
Wilfon infultum fecit & pr~rl. 
Johan. Law adtunc & ibm. 
cum quodam gladio de ferro 
& chalibe €onfeClo valoris. 
quinque folidorum quem ipfe 
idem Johan. Law in manu 
fua dextra ad tunc & ibm. ex
traer. habuit & tenuit eun
dem Edwardum Wilfon in 
& fuper fuperiorem partem 
ventris ipfius EdwardiWil
fan juxta pettus. & medium 
corporis ejufdem Edwardi 
ad tunc & ibidem violenter 
felonice voluntarie & ex ma
litia fua pr~cogitata pereuffit 
pupugit & inforavit Anglice 

The place llill tlrtlte nab anll ttnuft 
"lVhere the in dans eidem Edwardo Wil
Wound fon adtunc & ibidem cnm gla
Will. dio pr~d. in & fuper prxd. fu-

periorem partern ventris ipfius 
. pr~d. Ed wardi Wilfon juxta 
pectus in medium corporis e· 
jus unum vulnus mortale lati
tudinis duorum pollicium & 
profunditatis quinq; pollicium 
de quo quidem vulnere mor
tali idem Ed wardusWilfon ad
tunc & ibidem in{hnter obiit 
& fie prxd. Johannes Law ad
tunc & ibidem [cilieet dicta 
nono rlie Aprilis Anno fexto 
fupraditto circa horam pri
mam poft meridiem ejufdem 
diei apud pr~d. paroehiam 
SanCli Egidii in Campis in 
Com. Middlefex prefd. modo 
& forma pr~d. felonice vo
]untarie & ex malitia fua prx
cogitara pra:fat. Edwardum 

4 

Wilfon interfecit occidit & 
murdravit contra 'pacem diCl;o
rum Domini Regis & Domi
nee Regin~ nunc Coronam & 
dignitatem fuas Et quam cita 
idem feIo dittus Johannes 
Law feloniam & murdrum 
pr~d. fecHret ipfe idem Johan-
nes Law fugit pr~didufq; Ro· Fu~am 
bertus Wilfon ipfum Johan- feclt. 
nem Law reeenter infequutus 
fuit deviIJa in viIIam ufq. qua-
tuor viI1at. propinquiores & 
ulterius quofq; &c. & fi dittus 
felo feloniam & murdrum pd. 
ei in forma prred. impofitum 
velit dedicere idem Robertus 
Wilfon hoc paratus eft ver-
rus cum probare prout Curia, 
&c. 

Et pr~d. Johannes Law in The De:' 
prop'ria perfona fua venit & fendltnt 
petit auditum brevis de ap- corllVeJ.~ 

d • fc yero) pella pr~ . & retorno eJu aem the Writ 
brevis & ei leguntur in hefc and Re-.. 
verba fcilieet Gulielmus & turn. 
Maria Dei Gratia Angli;e 
Seotix, Francire, & Hiberni;e 
Rex & Regina fidei defenfo-
res &c. vicecom. Middlefex fa-
lurem quia Robertus Wilfon 
generofus frater & h~res Ed-
wardi Wilfon generofi fecit 
te feeur. de c1amore fuo profe
quendo per Carolum Wil-
Hams de paroehia rancH Ja-
cobi infra libertaterrr Wefrm. 
in Comitatu tuo tapetiarium 
& Johannem Wheeler de Pa-
rochia Santt;e Mari~ Ie Sa-
voy in Comitat. tuo gene-
rofum ideo tibi prxcipi-
mus quod attachias Johannem 

Law 
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Law nuper de parochia fanai 
Egidii in Campis in Comita
tu tuo generofum per ~ corpus 
fuum feeundum legem & eon
fuetudinem regni noO:ri An
lix ita quod eum habeas co
ram nobis a die PaCcbx in u
num menfem ubicunq; tunc 
fuerimus in Anglia 'ad refpon
dend. pr~fat. Roberto Wilfon 
de morte prred. Edwardi quon
dam fratris fui unde eum ap· 
pellat & habeas ibi tunc hoc 
breve Tene nobisipfis apud 
WeO:m. xix die Aprilis Anno 
regni noLl:ri fexto, Martin. 
Virtute Hl:ius brevis mihi di-

The Re- reet. Attach. feci infranomi
turn. nat. Johannem Law per cor

pus fuum cujus quidem COT

pus ad diem infraeontent. co
ram Dno. Reg. & Dna.Regi
na ubieunq; &e. parat. habeo 
prout interius mihi precipit. 
Refponf. Thomx Abney Mi-
1itis & Willie 1 mi Hedges Mi-
1itis Vic. Quibus leais & au-

Pleadsin di'tis prxd. Johannes Law 
abdteme~t defenditvim & inJ·uriam quan-
ta theWrzt . • 
4ndCount. do &e. & omnem felomam & 

quicquid &e. & petit judicium 
de brevi originali & narrati
one prxd. quia dicit quod bre
ve ill ud & retorno i nde nec
non narratio prxd. fuperinde 
minas fufficien. in lege ex
inunt ad eompellend. eundem 
Johan. Law' adinde refpon
dend. quodq; i pfe ad breve 
prxd. fie ut pr~fertur retornat. 
fell ad narrationem prxd. ut 
prxfertllr declarat. neceife 
non habet ner per legem ter
rx tenetur refpondere & hoc 

paratus eft verificare uncle pe· 
tit judicium de brevi retorno 
& de narratione prxd. & quod 
breve illud eafletur &c. & quo-
·ad feloniam & murdrum pra:d. And not 

idem Johannes Law dicit qd. ghil~o 
ipfe non eLl: inde eulpabilis & ~e~, :::t 
de bono & malo ponit Ce fu- IJfoethere. 
per patriam & pra'd. Robertus upon. 
Wilfon fimiliter &c. 

Et prCEd. Robertlls Wilfon ]oynJer. 
quoad prxd, placitum prxdicti in De
Johannis Law fuperius ad murr~r. 
breve ipfius Roberti Wilfon 
prxd. in forma pr~d. placitat. 
dicit qllod breve ilIud & re-
torn. inde ac materia in eifd. 
content. bona & fufficien. in 
Jege exiLl:unt ad prxdiGtum 
Johannem Law adinde re ... 
fpondere eompellend. & hoc 
paratus eLl: verifieare unde 
ex quo dittus Johannes Law 
nihil allegavit aut affignavit 
in quo breve illud five re-
torn. ejufdem malum vitio-
fum fell defettivllm exiCHt 
idem Robertus Wilfon petit 
judicium & quod idem bre-
ve fuum & ditto retorno ejuf-
dem bona & fllfficien. in Jege 
adjudicentur, &c. Et qlload 
prCEd. morationem in lege 
five placitum pr~diai Johan-
nis Law ad narrationem ip4 
6us Roberti Wilfon pr~d. fu .. 
perius in forma prc£d. placitat. 
idem Robertus Wilfon dicit 
quod narratio ilia mareriaq; 
in eadem content. fie ue 
pr~fertl1r declarat. bon. & fuf-
ficien. in lege exifhmt tam ad 
appellum fuum prxd. verfns 
pr~fat. Johannem Law ha· 

P p b(wd, 
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bend. maoutenend. quam ad hannes Law ad placitum mud 
eundernJohannernLawadinde non Refpondet nec jI1nd huc
refpondere compeJlend .. quam ufque aliqualiter dedicit idem 
quid_em narrationem materi- Robertus Wilfon petit J ud ici
amq; in eadem content. idem urn Et quod pr::ed. Johannes 
Robertus Wilfon paratus eO: Law de feIonia & murdro 
verificare & probare prout pr~dia.is convincatur, &c. 
Curia &c .. Et quia przd. Jo. 

Wilfon rverfUi Law. 

ISSl~59~ I ~ an appeal of ~urber tlJe appellee after lJe ban 
~8; ~cralleil Oyer botfJ of tlJe Writ anb tEount bemurreb, 

. anb as to tlJe ~elonr anti ~urbct plealleb not guiltl!. 
~lJefe <frceptton~ following were talien to tl)e 

~ount, ann to tlJe llieturu, 

I. 'flrt~ faill tlJat tlJe ~errOIl killeb \l.1a~ Ott tlJe 9th 
~ar of April, . &c. in tlJe t0eace of tlJe liiing, &c. ann 
tlJat tlJe ~efennant circa horam primam of the fame Dar 
ex malitia fua pra:cogitata eifdem die & hora, &c. affaultelJ 
:gtUt; now circa horam primam is a bert' untettai.n allc~ 
gation ot tne ~tme ; ann tberefo~e of ccnfcQuence dr.. 
dem die & hora, &c. inrultum fecit lltUtl be as uncertain. 

C) Rep. 2. ~ere i~ no ntrect <ll:iJ.tlrge agatnft tlJe ;i0efrniHlnt; 
t20. fo: tlJe [[to~n~ ill· t!Je ~edaration tlo not pr;fitibelp 
~~~t. 8 b aUcnge tgat be gabc tiJc ~mounl1, &c. 'ti~percuffit pupu:' 
CO'~ntr: git & perforavit Dans, &c. 1tllJen it (bouln babe been dedit 
13· mortale vulnus, ann fo are t~e ~~e,el'lent~ in tlJe p~itlt~ 

eil <fnttie~. 
2 Inn 3· fltlJcre is uo legal <Henne; fOl tlJC ~act i~ aUcngzll 
:319.' to be committeil in Parochia~ &c. roue" 'tip erp~ear re~ 

· quiren ill:' tile ~tatute of Gloucefier, tlJat it OU~I)t to 
be in fome Vill 0: Town. 

Dyer • 4. ~l)e 1lieturn i~ Attachiari feci, wl)en it {l~ottlb babe ct Ent been attachiavi, ltlie tlJe mrit m"lJidJ comm0nn~ quod 
~6; 57,· capias, t}Je llieturn 1tIl)ereofi~ quod cepi, anll nebcr quod 
'59. ca pi feci; 

[[there a lriefcou!$ i~ mabe front tl)c ~crbant~ tile 
~bcrift in lJt~ ltieturn mutl fav tl)at it tua~ frOllt 
i}ilufelf, bcc:aufe be t~ tlJc ilUluctJiate ~fftccr of tk.1C 
([OUlt: ~om iu tlJi~ ([afe it noU)' not appeal: 
wl)etljcr tfJc $lvl)eriff fliuiCelf o~ lJi~ )Bailiff attacl1Cu 
tlJe Wef~tlnant; an1) if br it Jt)aihff t!jcn ttle laeturn 

bp 
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bl? tbe ~lJeriff i~ not goob., unlcr~ it \l.la~ br a 25aHiff ora 
1francijife; aUll fo~ tlJi~ purpoft tue 1gear~booli of 2 H. 4. 
4 b. 'melZ nteu .. vito ltiin~ Edward tlJe 1FourtlJ granten to .a 
ce:tain ~errOU tlJe ~tfice of l5ailiff itinerant in Ilaniplliire, 
Dni) <!Eruutton of [[trit''(1 &c.aull tte@>l;Jeriffof tlJat ~lJuntl? 
return en \l mrit tlJu~, vii:,. Mand~v! Ballivo iti~eranti ~ui ha
bet retorno &c, per Chartam RegIs qui mth! nuJlum dedit refporlfum ; 
anll I:e nHl~ amercell fo~ tlJi~ meto~n, becaufe tlJe l5atlttf 
itinerant \tJa~ not a :l6atliff of a 1fraucl)tfe. .. 

Jf;lOtl1 it c[lunotbe objectetJ tlJat tlJt~ ts l)elpetJ bl' tIJ~appear~ I B~]{l f6. 
ante of tl}e ~efenllant; ;ti~ true, lJe came in aUll appearell .. 
upon tlJe meto~n, but tJeluurreb fo~ tlJi~ 1f aUlt, UJljiclJ i~ aU 
tlJe appearance be lUalle., fo t-lJat lJe i~ nom itt ([ourt to 
Ibem tlJi~ infufticieut meto~n. . 

~eitl}er t~ it an ~bjection to fat' tlJat tlje ~beriff'f5 me~ 348 h. 
to~n i~ not traberfabIe., a~ in an apptal of SI@urller.. tlJe 
~Jtginal 1na)1 teto~nable oaab. Mich. miJiciJ IDa}) tlJe uttl 
meto~n of Micbaelmas '<term., but tue [[trit ma)1 not tJeli:: 
berell to t!Je ~lJetiff to e~ecute ttu tlJe fi~tlJ of Novembei- fol:: 
loming., attll tlJere l1e reto~nctJ tarde, 1lll)iciJ tlJo' true., ret it 
1.t1S~ lJelb tl1at tlJe ~~tt1? mi~lJ~ traber~e it.. . " < • • ' ••• ). 

:l5ut tbe ([afe \lliJldJ \tla~ clJtcflp reltell on \tla~ betmeen I Bum 69-
Morgan SUb Egerton., Mich. 8 Jacobi, a)1 an autiJo~ttl? ttl point., 
vit. an ~ppeal of g(f)urtJer, tl)e Writ \t.la~ tetolnable octab. 
Mich. tlJe oltJ ~lJeriff teturnetJ., Quod cepi Corpus &: pai'atutri 
habeo, &c. atlb tlJ£ nem tSllJerift befo~e tlJe10~ifo~er~ \Dett' beli:: 
berell obet to IJt1U reto~nell, Quod ifrud breve fie mihi deliberat: 
fuit indorratutn; antJ upon a ~emutrer tl}i~ \t)a~ lJeltJ au tn 
lReturtl, becaufc be lJatJ teturnell notl]ing tJone Ill? lJimfeU, 
be fa ill notlJing of tbelBotJp of tlJe~;ltfoner.,ann tlJe~ount be:: 
~ng agaitltllJim inCuO:odia vi~eco.mitis,it tJotl} not ap.p~.ar tlJat 
tlJe new ~l1ctiff euer !JatJ gun ttl <ll:unOil~., ann lJe tball not 
be intennel) to be in <ltul1obl? of tlJe Olll @j)lJctift; bccaufe be 
i)1 no ~id~r of tl)e <tourt after a neW one i~ CIJoren, ann 
tbo' the taai(~ ti)eil appearell gratis. ret it Ula~ l.J~tD ttJa~ tucu 9 Rep ,~ 
an appea.~ance \\'liU t:tot malu~ tlJat goon Ul1)itlJ hHl~ tJcfcrtibe ,~, 
tefo~e upon tiJe meto~ll it relf. 

Ecohtr:i. (fr:.be .tonflfel to~ tlJe appellant anfitiercil onll' keilw. ~8. 
tlJc Ian <frceptiotl. \tllJicb fee:meb to· be tlJ~ lUOft material, 2 Roll. Rep~ 
trii.~l1at.tlJere \l)a~ no ~iffertnce betmeen Attacliiari feci, anll :1~~1l Ab+ 
Attacbiavi., \l.llJere tlJe lReto~n ma!S not ntailc bl? a 15ailiff of 779.' "0 

a 11ttertl'., anll tbi~ coulb not be intentJctJ to be a meturn bl' placit·3· 
a ;WaHii of a 1francl)tfe, be~au{e tlJat tfJ altuar~ fpe,(~~~ 
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viz. Mandavi Ballivo Iibertatis, 1tllJicl] i~ not in tlJf~ Qtafe, fo it 
mutt be a meto~nb!, tUe @1Jertff lJtmfelf .. an7J it miggt I}abe 
been bone b1' au 1tinerant lJ3aifitf, anb'd£s tlJen tue act of 
tl)e ~lJctiff lJimfelf; fo~ \l1lJat I)e lJab caulen to be bone br 
anotlJer (ball be tallen to be none br lJim. 

1n tlJe ([ammon <!rafe of Attachments tlJe meto~n i!5 quod 
infranominatus (fte ;eefenbant) attachiatus en: per plegios, 
1tJl)ici) being in tl;Je p~efent ~enfe t~ fo uncertain, tlJat it 
cannot be faiil bp \1.ll)om iJe tua~ attacl}eil, ret fucl) lReto~n~ 
are I)elil gooil. . 

15ut tlJe [[to~il~ \lllJicb foUom in tlJi~ metoln make it berr 
certain, fo: after attachiari feci, tlJe ~lJeriff fattlJ, cdus qui
dem corpus paratum habeo prout interius rnihi prxcipitur. 

Curia. (r.) 15r tlJe ~tatute of Gloucefier tlJc ~ime ani) 
~Iace \l.JlJere tI;Je fact 'Wa£s committetJ ougl.Jt to be certainlr 
erp~eaetJ, o~ otlJerwtfe tl)e appeallbaU be abatetJ ; nom cir
ca horarn primarn i~ a certain anil fufftcient g,berment of tue 
~ime, 'tt~ 11lttIJtn tile €otnpaf~ of an ~our, anb tlJo' ttl 
Egerton anti Morgan'~ Cltafe., tlJ~ee 9lutJges \l}ere of a (ontrarl' 
g)pinton, ret eben tlJere Coke anb Williams lJelb tlJat it \11a~ 
certain enouglJ, antJ fl}e 1lieafon~ of tl)ofe tmo 1ubge~ fcem 
to be better tuarrantetJ brJLa\ll, tl)an tile ~pinton£s of tbe 
otlJer tlJ~ee, antJ fo lJabe t!Je ~~ecebent~ been eber finee tlJat 

. 'Qriml'. 
4 Rep. 4C• :I~is true, tlJe 1f'act cannot be aUebgeb to be tlone \l.JitlJ fuclJ 

a feeuttng dtncertaintr, a~ deditplagam mortalemcirciter peB:us, 
no: tlJe ~ear Ol tlJe ~ar, but tlJe ~our mar, beeanfe t!Jere 

:2 In!l318. 

1 In fl. 125. 

i~ mo~e Wifticultr in aUellging tlJe'\J)err ~our tlJan tlJe l2'ap 
0: ~ear tllfJitlJ ate longer ~eafures of 'QI:ime, ann tberetole 
are mOle certain; but mp )l,tJ. Coke mas of g)pinion t!Jat it 
1tJa~ not neenful fo~ tlJe gppeUatlt to gibe in ~billenc" tlJe 
p~ecife Hour O~ tl}e Day it felf menti on en in tlJe ~eclatation. 

( :h) ttl;le <tl;large i~ ilirect againft tlJe 1gefentJant tv tile 
<Nlo.zil Dans,snb it gall been mo~euncertaill bp tb~mo~b dedit. 

(3.) ~t maU be intenlJetJ tl;lat tl)e Parilli is a Vii] .. unlef~ 
ot!Jerwife O)emeb bl' tfJe Wefenllant, anti pleaileb tn gb(1JC~ 
1Ucnt; fOl tl.Jo' tiJe ~10~1) Parochia t~ uncertain., bl'c~ufe it 
map lnclube niber~ Vius, l?et tt O)aU be intentlcb a ViII, un~ 
lef$ tlJ~ ~ontrarr ifJ Ole\1Jn. 

leV tbe ~tatute of I H. 5· cap. 5. 'ti~ o)bainelJ tlJat in oli~ 
g~nal [[!tit~ in: perronal £tttion~, antJ in appeaf~ anb ~n~ 
llutntcnt$S wlJerrin ~;rig~ntz 1U81' be awarnell .. that ailllttt:: 
on~ a)aH bemaileoft!)e<faate.1E.~gree.an.ll ~raerp,\ antl 
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li·;'1l.li~t of tile Town, Hamlet, Places or Counties \tllJere tlJe 22~. 6.4I. 
~;~ :tr t~ conbcrfant, anll tf anr of tl)efe are omittell., tbe Br.tlt. Ad: 
(ffitdt (baH be abatetl; anll ret 'WiJere no Viii i~ in a Parilli, ~~t~8) ~~~C1G 
ttjc [[1rtc (bali be gOOll, viz. prCEcipe A. de parochia, &c. bccElufe 3') H~ 6.30 • 

ttjflt 1uar be the ~la,e morte tue J!)efentlant tnlJabit~. 
(4. Attachiari feci prout interius mihi pr:ecipitllr, i£S a fuU an~ 

{mer to rtJc [[{rit; tue ufualllieto~n to a Levari facias i!5 quod 
levari feci; fo in a Scire hcias a gaint't K. tIJe ~IJerttf returneb, I H. 6. 6: 
quon [cire feci K. prout ifi:ud breve in fe exigit, witlJout Caping Br. tit. Re-: 
infra ~o~inat K. fet it 1l.1a~ l1eltl tl)at tiJofe [[lo~b~ fuppll? tl)at \3:~l;:ito .. 
11Dmtfftotl. 6+ 

jln mefcnu~ tlje meto~n1tJa~ tlJat tbe ~attl' ma~ refcUeb ~. Ci'o. 242• 

out of tLj£ l)anll~ of tlJe 13ailiff ; it \t)a£s ob jecteb tllat it Iboulb Id. 331• 

I}alw been out of tlJe ~anlJ~ of tl)e ~iJettff unlef~ tl)e atretl 
lDt ") 11r a 1Sailiti of a 1francbife; l?et tl)e lReto~n wa~ belll 
gootl, anti '0 it ma~ ftl tt.Jt~ 4tafc. 

Rex & Regina rvCrJUi Owen., 

B~ tlJc ~tatute of I Wi~I. & Marire tl)e cunos Rotulorum i~ 2 Mod. 314: 
to appoint anll ttomtnate tlJe Clerk of the Peace mben 

tlJe ~lace t~ twill., mbo l}atlJ ~o\rler br the act to cJecute tt f, ?: 
bl' bimfelf at ~eputp for [0 long Time only as he {ball demean C>fn1t I'} -
himfelf weIl, &c. 

a Mandamus IDa~ b~otnl'lJt bp Sl19~. Owen, birecteb to tbe 
1u(Uce~ of tlJe ~eace of Kent to r~t'to~e lJim to tlJe ~fftce of 
<1nerli of tlJc ~eace of tl)at <1Countt'; snb upon tlJe 1lieturn 
tlJereof., tl)e (!tafe appearell to be tlJu~ (viz.) The Earl of Win
chelfea \tllJo \lla~ Cufros Rotulorum, Anno I Will. & Maria:, bill 
appoint g@~. Owen to be <lUerli of tiJe _eace durante benepla
cito, &c. then tlJe act of I WiIl. & Maria! ma£t returneb; ann 
tlJat tlJ~ fail) Earl ma£S ileall, anti afterll.)(,itlJ~ tlJe lliing bill 
conftitutz tuz '!lotb Sydney to be CUfro5~ lllbo appointe~ g@:. 
Saunders to be Qtlerli of tlJe ~eace., putfuant to tl)e afo~efain 
.art \!liJa tbereupon tooli upotllJintfelf tlJe faill ®ffite, ani) 
1);1" /isc:ell ~~. Owen m1]o br tlJt~ Writ IH:firell to be refto~ell~ 

([:~e ~uetlion \lla£S~ mlJetl)er a <l3~ant of tlJt~ ®ffice, dl(.'" 
rante beneplacito, mbttf) t~ oult' an <fffaU at miU~ OJall be 
fo gobernell br tlJe gct a~ to make it an (fftate fo~ life~ lJ.l!JCll 
once tlJe ~ctfOtl i~ anmitteb to tne iIDffice; Co tlJat let tiJe 
Cufios mafic i.1.1l}at appoiutment 1)c \litH, tl)o~ not purfuant 
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to tlJc ~tatutr, ·ti~ tlJc act anti not tlJe Cufios 1tll)tclJ gibe~ 
an j]nterert, anll <faate to tlJe 10crfon. 

$'ari~ true, befo~e tbe ~tatute of I Will. & Mari~ tlJe (IUerli 
of tt;e ~eace \1)a~ tlepennent upon t!Je Cufios, not onll' fOi 
lJi~ ~omination, but fo~ Ili~ arontinuance in tl)e ~ffice ; but 
now tlJe Cuftos lJa~ no g@attner of j]ntereft in tiJe $lI)fftce it 
felf; be i~ onll' to nominate tiJe ~erfon h11J0 OJaU lJabe tt~ 
anti miJen fuciJ ~ominee t~ atlmittetl, IJe if5 not to be remo~ 
eb at tlJe 10leafutt, 0: bl' tue ~eatll of tbe Cufros; fo~ tlJe 
~l1tent of tbe art ifj to lJabe a ~crfon mlJo lJ)oullJ belJabe 
lJimfelf mdl in fJi~ ~lace, BnlJ tllat lJe ll:ou[tl not be lJepen~ 
~etlt of anl' ~an, fo~ tlJat miglJt be a lltean~ to 1uaIte lJittt 
otlJermtfe; anti beeaufe tlJe ~uilice~ of tlJe 10cace ann tl)e 
~eople lJabe an ~tltereft in tlJi~ SlDffice (viz.) in entting 1lie~ 
CO~lJ~, ann b~amtng up j]nbirtment~, anll lJifpatciJing tue 
:l5ufinef~ of tf}e ~e1Tton~, tuerefo~e tlJe art fi~e~ tJim in 
lJi~ SlDfftce, anb gibe~ tim a nio:e latting <ftlate therein tunn 
be lJalJ befo~e, fo a~ not to be remolleb bp tl)e iDzatlJ, o~ at 
tlJe t0leafure of tl)e Cufi:os. 

anti tbi~ appearfj mo:e plain bl' tbc ~enntng of tbe art it 
Cdf ; fo~ after tlJe Cufros batb nominateb tlJe ~errOtl, lJe mull 
be alJmitteb bl' tlJe jJuilteefj in tlJtir SIlluarter~~e1Tiotl~, anD 
ifj to be remObelJ bl' tlJem if l]e mi~bebabe l]imfelf; anlJ upon 
fud) 1Remobal, if tlJe Cuflos O)oulll not appoint anotl)er, tl)e 
:Jjuilicefjl]alle ~o\tler to tlo it. 

~o\tl tlJe mo~b~ in tllifj $~ant to SlI9~. Owen (vit.) Ql:lJat I)t 
Iboultl babe tue SlDfftce durante beneplacito of tile cfafl of Win
cbelfea, cannot malie tlJe Nomination void ab initio, but tfJe 
{[1o~bfj tlJemfelbefj are boilJ anb urelef~, beesuee tuel' are 
~ontratl-' to tbe 0tatute., mlliclJ gibefj no 100mer to create 
tlJifj SlDfficer nntler tnat Ji..,imitation, but for fo long Time only 
as he {ball behave himfelf welJ; neitlJer tbsH tbe gccelltJnCe of 
tlJe $:ant alter tile ~afe, becaufe b.llJell once tlJe ~erron ifj 
abmittelJ to tue ®ffice, ·ti~ tlJe ~tatute., anb not toe Gran
tor 1:nlJidJ gibe~ lJint au ~nterett fo~ IUfe; fo~ br Homin,.!: 
ting tlJe ~erron tl)e Grantor ilatlJ crecutcn bt£s ~o'U1er~ ?no 
batb no fart1Jer autl)olitp to tuobifie \tllJat ~nterrll tlJe Gran
tee tballllabe in l)i~ $fftce. 

s~i~ Hfte a ~etfon p~erellteb to a lLibtng during the Pleafure 
of the Patton, tbe ~~efetttation ifj goon .. but tue )Limitation 
t~ bot]); bectlufe bV tbe mfage ?tti) arutloUt of tlJe Jl\ingi)ont 
a mo~e tltn~able ffftate ir5 ft~etJ in tbe ~2cf~ttte~. 
~o an 1nftitutiou br tlJe 15i(bop during pleaful"e, tlJc urtf if5 

goon, anb not to be i:lefeateb bW tl)e fubfequcnt )l;imitation. 
J 
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IIbe ~afe~ recUt to be parallel.. fo~ tile (faste of tiji~ ®fIi ~ 
CCt t $5 a~ well ftrci) bp tlJt~ grt of ~arltalnent a~ tiJe <rJ:ftate% 
of tto£e arc at tlJc ciromnton lGato ; ani) nH:tefo~c ti)C rnOZl)~ 
habendum during pleafure, ougbt to be rejcctcfJ out of tiji,~ 
([Slant a~ ufdet~ anD tnCigntfican.t. 

'<ti~ true., in 4!otlb£l?anc:c~ 1l:llJere tlJe ~artr m,at:' grant 
a greater o~ leiTer <!filatc, tljere tlJz Habendum t~ of great (]lfe 
eiUJcr to cnlatge o11tntit tbC t!r:1Jing grsntcn; but it c!Znnot 
be ufefult \Uuere all act of ~athamel1t fi~e~ an ~ntctefl; 
a~ itt tlJt~ <tare. 
~anl? lttOlC jJtlffatlce~ map be giben hll)ere tbt ~~emtCc~ 

i.n a Weeb o~ $~ant ntal! be ~OOll, ann tue ~onlJitionp \lOt!): 
jJf a 1feoffntcnt be mal1e in: fee upon (\Contlttion not to n:"i~ 
en., tbe jfeofflnent i~ goolJ, but tiJe <ltonilition i~ 110itl; fo if 
a <ffjift itt '(tail i~ mane upon <i!onl1ition tbat tlJe ~onec . 
mall not fuRer a <i!ontnton mecoberp, tfJe <l5tft i~ goO£)., but 
tlJe latter (!tlaufe i~ botlJ; ani) fo~ tlJefe :m£afon~ it 1Ua~ 
p~al'ei.l, tfJat tl)e Mandamus lutgl)t be gra.utelJ. 

Econtra. ~lje act of I. Will. & Mari~ lJotl} not gibe tlJe <tlerf£ 
of tlJe ~eace an cfilate fo~ )life, it gtbe.~ tljc Cufras ~o1ne~ 
to uame lJim, but not to erecute tt)e SlDffice fo~ lJt~ )Life, 
but onll? fo~ Co long a!itne a~ be belJabe~ lJtmCelf meU. 

~o\tl tl)e ~ominatiotl ann tbe )Limitation of tlJe ~llate: 
of tUe ~omtnee mall not be tafien l1illinctll! ani) apart, fo~ 
it aU maItc~ an entire appointment, ann tiJerefo~e muff be 
talten togetller; ann tlJi~ being during pleafure, i~ boit! ab 
initio; ani) if fo., tlJe act lJatiJ maile no mo~e of it tgan tlJe 
Grantor i)imfelf lJatlJ bone. 

Judicium. gfter1uaril~ in Hillary Ter11l gfuilgment \na~ 
{titlen., ~fJat no peremptoll' Mandamus IDouil1 go; fo~ bp 
tue act of I. W. & M. tlJe Cufios i~ to notttinate a ([terTi of 
tlJe ~ra,e to etccute tfJat ®ffice for fo long Time as he {hall 
well demean himfe1f, &c. ann if l)e appoint i)int in ant' otlJer 
1nanncr~ iJe t~ no ~lerfi of tl)e ~eace; tl)erefole ttc ~2fcn~ 
lIant bettl~ appointe1l bl? tiJe <farl of Winchel[ea during plea
fure, 'tt~ not purfuatlt to tlJe get., fo~ be lJfltiJ not e~ecuteLJ 
tl)e autlJo~ttl' «iben to lJt.m br tlJe act, ailtl fo tbe ~efen: 
bant gatfJ no aJ:itle. 

5 Newton 
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Newton rverfus Richards. 

Plifoh. 6. Rot. 97. 

I Salk. SCire faciaS' again! an .anmintftratoz to lbem <Jt ante 
19

6
• tvlJl' tl}e ~Iaittttff (J)oulll not iJabe <frecutton UPOll 

a 1ullgment b.1f)i,u be obtainell againft tue :Jlnteaate'1 
~"be Wefenllant pleanell, quod nulla habet bona & ca

talla qux fuerunt (Intefiati) tempore mortis fure in manibus 
fuis adminifl:rand. nec habuit die impetrationis brevis pr~d. 
nee unquam ponea; ann upon a general ~emurrer to 

· tlJt~ 10lea, it \tla~ objettell, tijat it \Da~ not gooil, be:: 
eaute tUe ([lJarge \Da~ br a jjubgment, \tIi)fciJ muil be 
anfmereb in tlJe ~lea br a ~if'tJar~e of Webt~ upon 
~uilgment; fo~ tlJe g bminitlrator mi~fJt par Webt~ 

ero. E- upon ~pecialtte~ anll otlJer1ntfr, anil fo iJabe nulla bo
liz. 57'5. na rMttatning. in lJi~ ~atlil~ ; but fuei} an 2li.lminiftra~ 
cl~ch tion ftJall not bar" tlJe l01aintiff of tbi~ gction., anll fo 
de~liedas it \lJa~ ailjuilgetJ in tbe <tafe of Ordwey ann Godfrey. 
to be 15ut nottuttiJtlaniling ttli~ g[)bjettion, tl)e ~lea tna~ 
Law per belil «oOil, efpcciaUr upon a general wemurrer, a~ 
~~~: c:..: ttJi~ toa~; but if tbe ~lait1tiff ball ilemurretl fpeciaHr, 
leyn·48• anil Oje1.Util it fo~ ~aure, it migijt babe o.een otfjertuife. 

ComBes rverfus Hundred de Bradley. 

An A- Glouc.ff.LIOmines. inhabi-
80nupon r-: tantes In Hun
the $(4- dred. de Bradley in Com. 
tute of l' . fi d 
Winton Glouc. attac lIatt llerL1nt a 
jfJT' a Rob: refpondend. tam Domino Re
bery. gi & Dominx Reginx nunc 

quam Thomx Combes qui 
tam pro cifdem Domino Re
g~ & Domina Regina quam 
pro feipfo fequirur de pIa
(ito quare cum in Statuto in 
Parliamento Domini Edwar
di nuper Regis Ang1i<E primi 
.ipl1d Winton. Anno RCtg-

5 

ni fui tertia decimo tent. I3.E. pri~ 
edit. inter cretera ordinat. ftc 1nt. 

pro eo quod de die in diem 
robori<E homicidia &. incen-
dia plus folito tunc fie-
bant qllam antea folebant 
& fdones non potuiffent effe 
attinfr. per facramentllm Jur. 
qui magis voIllntarie per
mittebant felonias fieri ge"n-
tibus extraneis & fe10nes eva-
dere abfque prena quam rna
lefaClores indidari unde mag-
na pals fuer. gentes de ea-

dem 
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dem patria vel ad min~s fi 
malefacrores fuer. de alia pa
tria eorum recel1tores fuer. de 
vicineto ubi hujufmodi felo
nix fiebant & hoc facieb~nt. 
pro eo quod facramenta eifdem 
Jur. de eadem patria ubi felo~ 
nice ill. fieba nt non rninj(h~
bantur & quod refHtutio 
dampnorum prena antetunc 
non fuit proviso pro concela
mento & negligemia fuis idem 
nuper Rex ad debilitand. pofTe 
felon. fiabilivit prenam in 
ilIo cafu ita quod pro tirnore 
prenx plufquam pavore Sa
cramend jll~llis extunc parce
r,ent necaIiqu~s felon. extunc 
impofte~um eonceJarent & 
manda~\t quod procla,matio 
folempniter fier,et in omni,bus 
COnlttatibus Hundred. Mer
cat. Feriis & omnibus aliis 
locis ubi foJempnis affembla
tio gentium foret fie quod 
num per ignorantiam fe pof
lint excufare quod qucelibet 
pat ria extunc fic poillt cufto. 
oiri quod immediate poft ro
borias & feIonias faa-as .re· 
eens infecutio fieret de vilIa 
in villam & patria., in patri
am ac etiam inquHitiones 6-
erent fi necelle forct in villis 
per ipfum qui fuperior elfec 
de villa & ponea in Hun· 
dred. & Franchef. & in Com. 
& aliqnando in duobus tri· 
bus vel quatuor Comitatiblls 
in eafu quando felonice facta' 
fuer. in Marchiis Comitat. 
lta quod rnalefactores potu· 
Hfent eife attincr. & fi patria 
de hujufmodi maIcfacroribus 

non refponderet p(£nat~lis 
effet quod qUa'libet patria 
fdlicet homines in patria com
morantes refponderent de 
roboriis faCtis & dampnis fie 
qnod tacum Hundredum ~ ubi 
rohoria illa. faela. for.et cum 
Fran·chef. qUa! dfent .. infr~ 
prcecinct. ejufdem Hundrepi 
refponderent de roboriis fac· 
tis & fi roboria iJla fada fo
ret in divifis duorum Hurl
dredor., refjJonderent inde am
bo Hundreq. fimuJcum Fran
chef. infra, eadem & Jongio
rem termlnum non haberet 
patria pof[ roboriam & felo~ 
niam faCt. quam quadraginta 
dies infra quos facere~ emen~ 
das de roboriis -& malef<Jcris 
vel refponderent de eoporibus 
malefafrorum prout in eo
dem fiatuto plenius contine-
tur Ac cum quidam malefactor The Rob. 
re prxfat. Thomce ignoti 23 bery Jet 
d· F b .. A R· forth. Ie e ruarn nno egm 
diCi:orum Domini Regis & 
Dominx Regina: nunc qllin
to apud Hampno~ infra Hu.n
dred. de Br~dIey in Co.m. 
GJouceft in al~a r~gia vi,a ibi
dem.vi & .. armis in ipfum 
Thomam infultum fecerunt 
& 30 ,. 12 S. 6 d. in pecunii"s nu- The Aft. 
mentis de nenarii~ ipfitt~ nf) taka: 

'([bome lHOP~ii~ tunc ibi,dem 
invent. feloniCedeeodem Tho-
ma ceperunt rpo1iflve~llnt & 
afportaverunt ,contra pacem 
Domini Regis & Domina; Re-
giux nunc idemqne Thomas 
immediate. poll: feJoniam ro .. 
boriam & fpoliationem prx-
diet. fad' aplld Northleach in~ 

Q q fr~ 
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fra Hundred. prxd. Hutefiam 
& Cbmorem de roboria & fe-
10nia pr~d fecit & adtunc & 
ibidem notitiam inhabitanti
bus ejufdem viJIre de North
leach prred. de roboria & feIo
nia prxdict. dedit & pofi: ro
boriam & feloniam iI1am & 
infra vigtoti dies prox., ante 

Oath diem imperrationis Brevis 0-

made be- riginalis ipfius Thomre idem 
fore It Thomas coram Thoma Mafters 
Ju/lice oj Armigero tunc & adllllc uno 
Petilce. J 11.' " d·.n. D' . UnlClar. ]\..lorum ormm 

Regis & Dominre Regin~ nunc 
ad pacem infra Com. Glou
cef1er. confervand" affignato 
tunc inhabitan. apud Ciren
cefter. prope prred. Hundred. 
de Bradley 'prred. in Com. 
prxd. examinatlls fuit fuper 
facramentum ruum corporaJe 
juxta formam Statuti apud 
Wefim. Anno Regni Domin:e 

27 Eliz. Elizabethre nuper Reginx An
gtix &c vicefirno feptimo in
de edit. & proviso Idemq; Tho. 
Combes fuper facramentum 
fuum prxd. tunc dixit quod ip
fe non cognovit partes qUa! ro
horiam ill. feciffent nec earum 
aliquam & poft roboriam iJ
lam fact. quadraginta dies jam 
prxterierunt iidem tamen ho
mines inhabitantes in Hun
dred. prxdict. emend as de TO

boria prxdict. Thomx Combes 
hucufque non fecerunt nec 
corpora felonum & malefado
rum prxdiCt. nec corpus eo
rum aIicujus ceperunt nec de 
corporibus eorum aut de cor
pore eorum alicujus hueuf
~ue ref ponder. fed rnalefaCl:o .. 

f 

res & fclones H t, evadere per
miferutlt in diClofUm. Domi
ni Regis & Dominx Regina..: 
nunc contemptum & ipfius 
Thoma! Combes grave damp;;. 
num & contra formam Statuto 
pr~diCl. & unde idem Tho
mas Combes qui tam, &c. 
per Samuelem Brewfter At- The Count 
tornatllm ruum queritur quod ~f:~ the 

'd 1 '" .n. ryrtt. cum qUI am rna ela\..lores 
pr.:£fat. Thomx Combes ig-
noti in alta regia via vicefi-
mo tertio die Fehruarii Anno 
Regni Domini GuJie1mi & 
Dominx Mari~ nunc Regis 
& Reginx AngJix, &c. quin
to-apud Hampnot in Com. 
Gloucefrer. infra Hundred 
de Bradley in Comitatu pr.r-
diet. vi & armis (viz.) ba-
cuJis gladiis & cultellis in 
ipfum Thomam Combes in
fuJtum fecerunt & 30 1. 12 s. 
6 d. in pecuniis numeratis 
de z,enarti£s ipftu~ ~fJom t 
([Otnlie~ p~Op~ii~ tunc ib. 
idem invent. felonice de 
eodem Thoma Combes ad-
tunc & ibidem ceperunt fpo .. 
Haverunt '& afportaverunt 
contra pacem diaorum Do-
mini Regis & Dominx Re-
ginx nunc idemq; Thomas 
Combes immediate poft felo. 
niam roboriam & fpol1AJo-
nem prxditt. fact. apud Nc;th-
leach infra Hundred' de Brad-
ley pr:rd. prope pr:rd. locum 
ubi roboria prxd. fie ut prre-
fertur fact. fmt Hurefiam & 
CJ<lmorem de roboria & feIo-
nia prxdiCt. fecit & adrunc & 
ibidem notitiam inhabiran~ 

iibus 
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tibus ejufdem vi11a: de North
leach prxd. de roboria & fe
lonia pr~d. fact. dedit & poft 
roboriam & feloniam ill. fact. 
& infra viginti dies proximos 
ante diem impetrationis brevis 
originalis predict. Thoma! 
Combes idem Thomas Combes 
Coram prrefat. Thoma Mailers 
Armigero tunc & adhuc uno 
J ufl:iciar. Domini Regis & Do
mina: Regin~ ad pacem in 
Com. prc:ed. confervand.affign. 
inhabitante apud Cirencefir. 
prope pra:d. Hundred. de Brad
Jey pra:d in Co'm. prxd' ex a
,rninatus fuit fuper facramen~ 
tum (uum corporale juxta Sta
tutum apud Weftm.in Comita
tu Middlefex. Anno Regni Do
mina; Elizabetha: nuper Regi
nx Anglix vicefimo feptimo 
indeeditum & provifum i,dem
que Thomas Combes fupe\r fa
cramentmm fuum pr<fd. tunc 
dixit quod ipfe non cognovit 
partes qn~ roboriam iIJam fe
ciffent nec earum aliquam & 
quod poft roboriam illam fa
ctam quadraginta dies jam pra:. 
rerier. iidem tamen horni.nes 
inhabitantes in Hundred. de 
Bradly predict. emendas de 
roboria pr~d pr<ffat. Thoma: 
Combes hucufque non fece
runt nec coriiora felonum & 
malefactorum pra:d. nee cor
pus eorum alicujus ceperunt 
nee de COfl)oribus eorum feu 
de corporeeorurn alicujus huc
ufq; refponder. fed malefacto
te~. 8\ felori~ ilIos <;vadere per-

miferuntin didoflfm Domini 
Regis & Dominx Regina! nunc 
contemptum & ipfius Thoma! 
Combes grave dampnum & 
contra rormam Statlllt. prxdifr. 
de' Anno Regni prced. nuner 
Regis Ang1. Edwardi primi de
cimo tertia fupradiClo editi 
unde dicit quod, deterioratus " 
eft & dampnum habet ad va
lenriam ,0 I. Et inde producit 
SeCtam, &c. 

Et prado homines inhabitan- Not 
tes infra prxd. Hundred. de guilty 
Bradley prxd, per Richardum pief/ded., 
Longford Attornatum fuum 
ven. & defend. vim & injuri-
am quando &c. Et quicquid &c. 
.& dicunt quod ipfi in nuIJo 
funt culpabiles de pr<fmiffis 
eis impofitis prout prxd. Tho. 
Combes qui tam &c. fuperius 
verfus eos queritur 'Et de hoc 
ponunt fe fuper patriam & 
pra:d.ThomasCombesqui tam 
&c. inde fimiliter &c. Et ruper Sugge
hoc idem TbomasCombes dicit jtit)" for 

qd. pra-d homines inhabitantes "JurYh 
• f h d d d oj ano t e,: 
10 ,ra un !e . e Bradly pra:d. H;mdm(. 
ubI robona prxd. faeta fuit 
funt partes defendentes verfus 
quas idem Thomas Combes. 
qui tam &c. fuperius in forma 
pra'd. fuperius queritur & ea 
de caura petit breve di&oruln 
Domini Regis & Domina' Re-
giu<£ vicecomi-ti Comitatus 
pr~d dirigend. de venire faci-
end. coram diet. Domino Rege 
& 'Domina Regina ubicbnquc 
&c. duodecim, &c. de vicineto 
huodredi de ~laugJJter in; 
~ 'l 2 CCli1)~' 
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Cornitatu prxd. quod qUidem 
hundred. de ~lauglJtCr eft 
proximum hundred. in eodem 
Comitam prred. hundred. de 
Bradley proxime adjacen. ad 
triandum exitum pr~d fuperi
us in forma prred junlf Et quia 
pra!d. homi nes inhabitantes in
fra hundred. de Bradley prxd. 
hoc non dedicuntei conceditur 
&c. Ideo pr:rceptum ell: vice· 
comiti prxd. qd. venire faceret 
coram diais Dno. Hege & Dna' 
Regina in OCt:abis purific' bea
tOE Marix l1bicl1nq; &c. duode
dm &c.de vicineto pra:d. hun
dredi de ~iaU!Jhter pra:d. 
per quos &c. & qui nec &c. ad 
Recogn. &c. quia tam,&c. idem 
dies date ell: tarn pr~fat. Tho: 
Combes qui tam &c. quam 
pra:d. hominibus inhabitanti
bus in prred'Hundred. de Brad
Jey pr(rd. &c. poftea continua
tur inde procefi'us inter .partes 
pra::d. de placito prxd. per Jur' 
pofit. inde inter eas in refpetl-n 
coram Domino Rege & Domi
na Regina ufq; a die PafchOE in 
I S' dies ubieunq; &c. extunc 
proxime fequen. nifi Jufticiarii 
Domini Regis & DominCE Re
ginx ad Affizas in Comitatu 
przd'ca piendas affign' prius die 
fabbati 3 die Martii apudGJou
cefier in Com' prOEd. per for
mam fiatuti &c. ven. pro de
fedu jure &c. ad quem diem 
coram Domino Rege & Do
mina· Regina apud Weftm. 
venerunt partes prxdilt. per 
attornatos fuoa prxditt. & 

prxfat. Jl1f1:idarii didorum 
DnL Regis & Dn:E' Regina'! <;0-
ram qui bus &c. mif. hie recor-
dum ruum coram eis habit. in 
hefc verba Ponea die & loco 
infracont. coram Egidio Eyr~ rhe P&
Milit. uno Jufl:itiar. Domini elf. 

Regis & Dnx. Reginx ad pIa
ciatacoram iptisRege &Regina 
tenendt affign' & Thoma Bre-
ton Armiger. eidem Egidio 
Eyre & Nicholao Letchmere 
Mtliti uno Baronum Scaccarii 
Diflorum Domini Regis & 
Domnx Regina'! Jufiitiariis ip-
forum Domini Regis & Domi-
na'! Regina'! ad Affizas in Comi-
tatu Gloucefter capiend. affign' 
per formam fiatuti &c. bac vice 
affociat. pr~fentiapra'!d'Nicho-
Jai Leccbmere non expetl-ata 
virtute brevis dicrorum Domi-
ni Regis & Dominx Regina: 
de fi non omnes &c. venerunt 
tam infranominat. Tbomas 
Combes qui tam pro Domino 
Rege & Domina Regina quam 
pro feipfo in hac parte fequi-
tur quam infrafcriptt homines 
inhabitantes in Hundred. de 
Bradley per attornatos fuos 
infracontent. & Jur. Juratz 
unde infra fit mentio exact. 
vent qui ad veritatem de in
fracontent. dicend. eleCt. triat. 
& jurat. dicunt fuper fa era-
mente ruum quod qUidam Ma
lefatlores pTa'!fat.Thome igno- Special 
ti 2 J die Februarii Anno Regni YtrtliEl. 
did:orum Domini R.egis & 00-
min:E Regin~ nunc Regis & 
Regin~ Anglire, &c. quinto a-

pud 



., 

pud Hampnot infra Hundred. 
de Bradley in ComitatQ Glou
ce{ler in alta regia via ibi,dem 
vi & armis in ipfum Th.omam 
infulrum fecerunt & 30 1. I J .5. 

6 d. in pecuniis numeratis ibi, 
dem invent. felonic~ de eo
dem Thoma ceperunt fpoliave
runt & afportaverunt. contra 
pacem Dni. Regis & Dna! Re
gin~ nunc idemque Thomas 
immediate poll feloniam rOM
riam & fpoliation. infrafcript. 
fatt. apud Nortblt=ach infra 
Hundred. pra~d. hurtefium &: 
c1amorem de roboria & felo
nia infrafcript. fecit & ad tunc 
& ibidem notitiam inhabitan
tibus ejufdem villx de North
leach pr~d. debito modo de 
roboria & feJonia infrafcript. 
fae}' dedit'& pofr roboriam & 
feIoniam illam faa. & infra 
viginti dies prox. ante diem 
impetrationis brevis originalis 
ipfius Thoma! idem Thomas 
coram Thoma Maners Armig. 
adtunc & adhuc un. Jufiiciar. 
dic:torum Domini Regis & Do
mime Regin~ nunc ad pacem 
in pr~d. Comitatu GJoueefrer 
con(ervand.affign. inhabitante 
apud Cirencefier prope pra:d. 
Hundred. de Bradley in Comi
taW pr.edict. infrafcript. exa
minatus ruper facramentum 
fimm corporate juxta ftatutum 
apud Wefrm. Anno Regni 
Dominre Elizabethx nuper Re
gin~ Anglix, &c. 27 inde 
edit. & p~ovif. & Ct]per facra
mentum fuum prxdifr. coram 
prxd. Thoma Maners tunc de
pofuit modo & forma prout 

pofiea mentinnat. efi:. & non 
aliter Gloucefier. Memorand. 

I 

ttuat upon the 7th ~Cl!, of The O:itb 
June tn tt.H~ 5'th ~eat of t~c Df the 
"1rJ • f .4.. k ' Party 
~£t!!tl 0 Out ;::."o . .ucreto:n rl)bberL 
'LLo~i) nnl) JLSbp $ttU! Wil-
Ham null ~uern: Mary, oiler 
England, &c. AnnQq; Domini 
1693. Thomas Combes of 
Fairford ill ttle ~ount1! of 
Gloucefier,. ~erbant to An-
drew Barker of Fairford 8:: 
f01efatil, Efq; .came befo~e 
ute Thomas Mafiers, Efq; on~ 
of tl}cir ~aje1tl"~ ~uthcc~ 
of tlJe 1tJeate, fo~ tUt fain 
Cltount-p of Gloucefier, ann 
tooh lJt~ cD~po~al ~atb~ 
ttl]at upon TllUrfday tlje 
23d ;IDs-p of February lail; 
pafi, between t{Je ~our~ 
of tbJO ann tlJ~ec. of tl)c 
~locli itt tije afternoon of 
tIle fame War, a~ ttc faiil 
Thomas \1lafj trabcf1in~ 
from Fairford afo~efatl'J, to~ 
1l1arb~ Tewxbury in tile fail) 
€ount-p of Gloucefier, l'e 
lDa~ fet upon in a 1ficIr, 
near Hampnot in the "un,: 
b~eb of Bradley in the fail; 
<ltountl' of GIOllcefier bp 
tluee ~o~femrn.,arnleti 
mitt) ~\l.10~n~.ann ~itlol~~ 
1lllJo tlJere mafie au glTa~ll~ 
Upot,!. bim tijc fain Thoma§ 
Combes,. anb nib tben ann 
tf)ere felonioufil' t.a'JiC front 
ilim tl)e faibThomas Combes 
301. 1 J S. 6 d. anll one fo~rd 
sItr)a re~ \UlJi'lJ~j~re i~ fincc 
rrtutnri.) to Fairford RfotC~ 
frt ill, Thirty Pounds and dwelt 
Shillings)ofwhich [aid Money W,lI 

, , 
tfg 
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The Mo- the proper Atloney of the faid 
ney was Andrew Barker .his ~lajier, 
~l~~ ~o- a ('ill tne oriJc~ one ~bttiin g 
another, anll ~irp£n(e \ua~ tlJe p!O~ 
and nc,t ver ~,onel' of !Jim tl)e faiil 
of the . Thomas Combes ann t!Je 
Plamtlff. ' ' b f £tun Thomas Com es aCt 

tter'liepofeil, ~!Jat tije faio 
tinct l~o~ftnten b.Jbtcl; fo 
tonli Sh;8r tijc fatb SJ@oncl' 
ann ~ate from tim \litre 
~tranQ,tr» anb aItcgctl}er 
unfinown to l::illt tlJe fain 
Thomas Combes a nll tbat 
tur Cain Thomas Combes iUl:: 
melliatt'il! after be \Ua~ fa 
tobben \Dent to Northleach 
a 9WarItet'(lLoh1n in tt)e fnii) 
~unb~€b. anb tlJi're mane 
Hue ann Cry after tlJc ~fui) 
~el~fonz tuat totte1l lJtm., 
Et iidem Jur. ulterius Cuper [a
cramentum fuum prc£d. dicunt 
quod 39 1. ! 2. ~. 6. d. i~ nar
ratione infrafcript. mentlOnat' 
fuerunt proprix monetcl! An
drere Barker Armigeri adtunc 
Magillri prxd. Thoma-Combes 
recept. per pra:dia. Thomam 
Combes pro ufu prxd. Andrea! 
Barker MagiO:ri fui & iidem Ju
ratores ulterius fuper facra· 
menta fua pra:d. dicunt quod 
prxdifr. Andreas Barker non 
fuit pra:feds quando roboria 
prxditt' f;Iet' fuit fed utrum 
ruper totam materiam per ju
ratores preedifr. in forma prx
diet' c:ompertam. prxdia. in
habitantes in hundredo de 
Bradley funt culpabiles de 
prxmiffis in narratione infra
fcript. interius eis impofit. coo
tra formam ftatuti in narratio
ne mentionat. necne juratores 

rrxd. penitus ignorant & inde 
petunt advifamentum & con
fiderationem Curix, &c. Et 
fi fuper totam materiam prx
diet. per juratores preedit!. in 
forma prxd. compertam vide .. 
bitur Curix dictorum Domini 
Regis & Domin.e Regina! hie 
quod pra-d. inhabitantes in 
Hundredo de Bradley pra:d. 
funt culpabiles de prxmiffis in 
narratione infrafcript. interius 
eis impofitis· contra formam 
fiatuti prxd. tunc juratores 
preeditt. fuper [acramentum 
fuum prced. dicunt quod prced. 
inhabitantes in Hundredo de 
Bradley prcedifr. funt inde cuI
pabiles prout pra:d Tho. Com-' 
bes qui tam &c. interius ver
[us eos quericur & affidunt 
dampna ipfius Tho. Combes 
occafione infrafcript. uJtra 
mif. & cufiagia fua per ipfum 
circa feetam fuam in hac parte 
appofit. ad ~o I. 12 s. 6. d. & 
pro mir. & cllfiagiis ill. ad 
qlladraginta folidos Sed fi fu
per totam materiam prcediet. 
per Jur. prced. in forma prced. 
cdmpertam v;debitur Curir 
diaorum Domini Regis & 
Domince Reginx hic quod 
inhabitantes de Hundredo de 
Bradley pra:di3-. non funt 
cuI pabiles de prcemi ffis prx
difr. tunc juratores preedid. 
fuperfacramentum fuum pree
diet dicunr quod pra:dict. in
habitantes Hundred. de Brad~ 
Jey pra:d: non funt culpabiJes 
prout preedit}. inhabitantes 
Hundred. de Bradley prxdict. 
interius pro fe p]acitando al1e
gaverunt fed quia Cur. did". 

'3 Dom. 

---
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Dom. Regis & Dnx. Regin~ 
nunc hie de Judicio fuo de & 
fuper pr~miffis redend. nan
d-urn advifatur dies inde date 
eft partibus pr;ed. coram Dam. 

Rege & Dna. Regina urC}; 
ubicunq; &c. de judiCio 

fuo inde audiend. eo qd. Cur. 
diet. Dom. Regi~ & Do~. Regi
nx nunc hie inde nOhdum &c. 

COIn bes veifus Hundred de Bradley~ 

T ~e ([afe UPOlt tlJe ~leallit1g~ wa~ (viz.) an action \\'Ia~ 2 Salk. 6i~'b 
b~oug;lJt upon tbe ~tatute of Winton, fo~ tfJat upon 

ti)e tinee anb ttoenttetlJ llar of February 5 Will. & MaricE c£r:: 
tain m9aferarto~~ to tlJe ~hlintiff unltnollln, lJill alI'ault Uittt 
at Hampnot in tbe ~uni)~ell of Bradley in tl)e ([ountp of Glou;;, 
cefier, anll robbell l1im of 301. I:2~. 6 d. of his own Money, 
mlJereof be immelltateil' gabe ~otice at Northleach \DitlJin 
tiJe faill ~"unlnel.l, anll near tl)e ~lace 1l.1l)ere lJe \tla~ rob:: 
bell, anll tijat none of tl)e arbtcbe~ were taJictl. 

dlpon Jeot «uiltr pleallell, a fpedal <llerllitt \t'Hl~ founll at 
tlje gJriie~ (viz.) tije ~utl' finil tlJe ~lttault, mobber}! anb ~afis: 
ing from tlJt 101aintiff ~o l. t:2 s. 6 d. anll a SI@ate hl"biclJ re~ 
tUtneb, auil tlJat 30 1. II s. of tl)e faill S]Wonep, wS£S tlJe pro-
per Money of Andrew Baker l)i~ ~atler, wfJo \Da~ not p~erent 
tuiJen tl)e lRobbetp 1lla!S committell, b~t tl)at" tlJe ~latntiff" 
lJab tl}e fame in lJt~ ~otrefftoll fo~ tlJe [lee of IJt~ fain g@atlet 
ann tlJat tlJe lSobber!S \\Jere ~tranger~ to !Jtm, ant) fo 
inaile a general ([onclufiollA 

~lJe fingle ~uefi:ton 1.lla~, ml)etl)er tue ~erbant beiu{( 
robbell of I)i~ ~afi:et'~ Sj@ollel! (be being not p~efent) mal! 
blin!tJ t!Je action againil tl)e 'unbtell, ann lleclare de denariis 
fuis propriis bein« talien anHlp: 
~ir Francis Winnington belli) tl)at tIle action \tla~ well 

b~ougbt, tbo' it appear£S botl) br tl)e Affidavit anll <rlerllict . 
tl}at it b.la£S ttJe ~onel' of tlJe ~atler; fo~ it tua~ tl}e ufuat 
([curfe in fO~tlter ti.meS5 fo~ tlJe Servant alone to b~itig tlJe 
;lrtiotl. an'O tlJe Maner fetllom o~ ueber appeareZJ itt it. ~lJe' 
€)ta tute of Ed. t. \tla~ mane fo~ tbe ~eru;tal ~~ererbatiotl 
anll ~ui~t of '(![rabcnet~, bll]etber ~aftet~ o~ ~erl1ant~~ 
ani) tiJttefo~e ett{Jer of tbem lnigl)t b~ing tlJe gction. ~fJifS 
wa~ tl}e ~pinion of Dodderidge anll Jones, \nbo were le"arnelJ 
1ul1~e~ in tfJe ([afe of Drope ani) Thaire, rcpo~tell bp ma~. Latch; Latch. 1270 

na:l! .. itl fome <Irafe~ it lJatI;J been rulei), t{Jat tlJe Maller ouglJt 
not to b~tng tlJe action, becaute tf}e Servant (betng tije }0er(oll 

tobben 
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Cro. Eliz. roubei:l) i~ enjoinell Dr tlJe ~tatute of 27 Eliz. to lltafie 1ilDatlJ 
I.p. tl)at ue nill not lino\}) an!, of tije lRobberz. 
id;~~n. 32

). .Q 113atliff o~ ~ec:eiber of 1tietlt~ wa~ robben~ anb. be bec!a~ 
2 Leon. 82. ren de d:enariis ipfius querentis, ani) it \1l~~ beln goon, becaufe 

fle i~. 'accountable to 11i ~ Mailer, wIJiclJ i~ tlJt.~ berl:' <!tafe: 
IDlIlJere~eber tije ~artl? I.}Cl~ a ~~opert!' 'I i)e lua!, D~ing tl)e 
gerton a~aintl tl)e [[lron~::lloer; 2inll tiJiz is tlJe llteafon \.nbl' 
a ,ComnlOtl <!tarrier luar rue fo~ (5ooll55 tafien frOllt !jim, tbo' 
not.ijt55 own. 

J Btownlo\-~ 15ut tiJerl' i~ a <!tate 1.nt)ic:1J COtue~ ret mo~e near to tlJi~; 
IS)· it U1~~ an aerion b~ou~i}t br a Servant \11bo wag rob,bell of 

<15oon~., part of \l)l)tdJ mere belonning to bi~ Mailer, anti 
tl)e rell to lJimfelf; ann be ileclaun in bi~ own Name a~aina 
tl)e ~uni:l~en, ,anll ban a [lerllier a~ to lli~ own, anll tlJe nlst:: 
ter \tIa~ founD fpcciaUp a~ to tlJe <l5oo71~ of lJi~ Maner; pet 
be. lJan 9lu~~ment., ~tlidJ mull be upon tue rpeci8.;1 :jfinlling,; 
anb to~_ tl)~fe 1ReaCon~~ ann upon tlJrCe autlJo~itie~ I)e p~ar~ 
en ]uilgment fo~ tl)e ~laintiff. 

Econtra. 9Jt 1ba~ argueb, ~lJat tile Mall:er ouglJt to b~itlg 
tUe action becaufe it ma~ bi~ ~oner ml)icl) \l)a~ loll; but 
fo~ tlJe ~erbant, to neclare de denariis fllis i~ not true ; fo~ 
l)e ball nO~~Ol,.ettr iJl tl)e ~onel', neitl)er t~ be anf\1.lerable 
fo~ it~ betng tafteu from I)tm. 

~lJi~ i~ not lUte tlJe <taCe of a Common Carrier, fo~ be lJa~ a 
mehlarn anb a 1Recomp~nce fo~ carrping tlJe <l5oon~ of otbet 
geen., ani) tlJe~efo~e i~ tefponfible fOl tlJem bp )L,am, if loil: 
o~ talien from lJim., tllbitb a ~erbant i~ not. 

2 Saund. 47- 9Jf a ~bertff lebie~ ~OO1J£S bl' d1irtu£ of a Fieri facia~, \1.llJidJ 
~OOll11 are aftet\tlarll~ tafien from l1im., tuo' tl)el' are not 
~i~ own, ret be mar maintain an aerion of '([tober; tlJc 
llienfon i~, becaufe bv tlJe ~eifure be lJa~ a 10topertr in 
tlJent br )L,am; but a Servant 1}8 S no ntanner of ~lopert'V in 
tl)e f[@onep o~ <1500i)~ of lJi~ Sl@after, ann tlJerefo:£ if robbeil, 
dtber lJi~ Malter being tltefent Ot abfent (fo~ tbat nlafle~ no 
alteration tn tile ([afe) tt)e Maner \tJIJo batl) tiJe ~~oprrtr" 
mutt b~ttlg t!Je action. 
~uu~ t~ ~a~anjun~eil in tile <!rafe of Raymund againll 

tile J9u~b~e'il of Working; t{Je Servant tUSi:le tlJe SlDatb, anti 
tl)e Maller b~ougbt tne action, ann refolbetJ fo it oU(Jbt to be ; 
anb upon a [[frit of ®tro~ b~otfgiJt in B. R. tlJat ~utJglnetlt: 
\tla~ affirm~il. 
~o tt\tla~ iillewife in tlJat berl'!lrafe of Drope ftntlThaire eitel) 

on tile otbet ~itl~, viz. fll:lJe Servant Ionqen in an ~lnn~ anb biS 
Maller'~, $IJOi)~ mete 1011, Wi)O b~ougl)t tlJc artion; anil tUr) it 

I \1.nl~ 
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\tla~ fain bp Doderidge an n Jones tiJat tije Servant m!gilt l)ilbe 
an appeal of lIiobb2tl', yet it fcent~ to b~ anip a fUflilcn ~:; 
pinion of tlJcCe jlubgc~, fo~ tte )lam i~ otlJetmife, viz. ~lJat 
tlje Servant cannot b~in1J an .appeal., ani) ttt t\Je fatue ~are Pop. 178.' 
tepo~teil bp luUice Popham, ~ufi;ice Jones bJa)1 of anot!Jer J79. 
g)pintotl viz. ttuat if ttje Servant i~ tibbeil, ttJe Malter [lJaU 
b~ing tlje ~rtion. . 

'lJn 3 I Eliz. ttJ£ Servant \1.Hl£S robbeb, ann tue Malter b~ou~lJt Cro. Elli. 
tur action ani) lJan rrcoberetJ a <I1erllirt, but betaufe tiJe !4L;on 323' 
~l'attJ trJa£S mane bp iJim, anb not bl? tile Servant mbo \lla~ '. 
robbei), tlJe ~ull~meht \Da~ ftal'ei); fo~lJe miglJt Iino1.ll 
Caine of t1Jc mobbrt~., tijo' i1i~ Malt~r bill not. 

1n 7 Jac. I. a ~an br counterfeit 'Letters got gsone~ 2 Crc. 2'4; 
out of tl)e Servants $anb~., anti tl)e Maner b~ouglJt an action 
on tlJe ([afe fo: tlJe ~ecett. 

ann ttl tlJe falue ~ear tlJe . Servant being tobbei) in an 2 ero 22 ~ 
~nn, tlJe ~aller b:ougut tlJe .aerio1f~ anll ban 9lungment~ Co. Entr.

3
• 

1l1lJitlJ ma~ afUrmen after\.UarZl~ in tl;Je Exchequer-Chamber. 347· 
~o mljcre tlJe Mafrer \lla~ p~erent ttllJen IJt~ Servant \1.1a~ lelj 1626, 

tobbei), pet tlJe Maner blou!!l;Jt tlJe ~erton againft tl;Je ~un:; 3;~~ I) , 

b~ell. anll Hltemife \11l)ere a ~oft~b01? ttla~ robbri) in· tUe . 
~~efen,e of tl)e ®\t1ner of tl;Je <l5ootJ£S, attn be b:ouggt tlJe 
gerton. 

'(!J:befe anb maur ttto:e <tafe~ utal? be b~ougbt to p~obe 
ti)at it lJatlJ been tlJe.conffant ~piniotl, tlJat tl;Je MaGer ouglJt 
to b~ing tlJe gerton tul;Jert t!Je Servant batb been robben.~ 

~IJen a~ to tlJe 10otreffton., 'ti~ not at aU material to fup:; 
po~t tlJe action b~ou!:liJt br t!Je Servant, fo~ 'ti~ tbe ~~opertr 
onll? ttllJi,l) ir& to be tonfinerei); ani) fo! tbi~ 10urpoCe a late 
~afe \tla~ ctteb"imi)iciJ \tla~ bet1tleen Pinkney ann tlJe 1nba1 
bitattt~ of toe <fat1:;~utln~ei) in Rutland, viz. ttbe 10laintiff 2 Saund'379' 
b~ouglJt an gerton upon tlJe ~tatute of Winton, aUn netla:: 
ten fo: tue talting from lJtttt of 2.9 1. de pecl1niis propriis anb 
li·ke\llife '" for other Goods taken out of his Poffeffion 1 ani) upon ¥ But did 
a ~eUturref, to tlJe Weclaration it \tHl1$ lJellJ~ ([bat tlJe atti:; not n~me 
011 \Ua~ not Ulell b:ouglJt fo~ tlJe $oOb!$ talten out of lJt!$ ~~e~ In par"; 
l0offetrion; ann tberefo~e a~ to tl)em be entretJ a Remifit dam- tha~ ~~s ath~ 
pna, ani) ban 1ub~lnetlt fo~ lJi~ ~oner, \tll;JiclJ tbe\.U~ tlJat Reafon of 
tlJe bare 10o[efftoll b.1itl.Jout a 10~opertt', \tla~ not regartJeb, the Judg
Ad,·ournatur. ment as to 

Afterwards the Plaintiff had Judgment by the Opinion of 
the whole Court, and that in this Cafe either the Matter 
or the Sefvant might maintain the ACtion. 

Rr DE 
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T eflTI. Sana. Mich. 
Anno 6 Gulielmi & Marire Regis & 

. Reginx in Banco Regis) I 694. 

Lampton rverJus Collingwood. 

P
tacita coram Domino 
Rege a pud Wefrm de 
Termino SanCli Hit

. larH Anno Regni Do
mini Willielmi tertii Regis 
AtlgIi~ fexto Rot. ;09. 

Ang), if. Dam. ~ex man
davit Jufric. fuis ad Placita co
tam i pro Rege tenend. affign. 
Breve fuum claurum in ha:c 
verba if. Gulielmus tertius Dei 
Gratia Ang!' Scoc'Franci & Hi
bern' Rex fidei d~fenr. &c.JufHc 
nofrris ad Pladta coram nobis 
tenend. affign falutem Ex gra
vi querela Anna: Lampton \Tid. 
Adminifrratricis bonorum & 
catallorum qua: fuer. Rober
ti Lampton Armigeri defunct' 
accepimus quod cum quidam 
Lucas Collingwood nuper fd
lieet Termino Pafche Anno 

Regni Dom.Caroli fecundi DU-
per Regis Angli~ &c. tricefimo Jllag. 
quarto in Curia ejufdem nuper men: rt. 

R • • r.. R coraet/. egIs coram JplO nuper ege Ilg4inft 
apud Wefrm. in Com. Midd. two De
per Judicium ejufdem Curia! fend""tt. 
recuperaffet verfus prO£fat. Ro
bertum Lampton & quendam 
Edmundum Craifier Armige-_ 
rm per nomina Edmundi Crai-
fier de Crainer in Com. Nor. 
thumbria! Armigeri alias ditt. 
Edmund Craifrer deCraifrer in 
Com. pra:d' Armiger & Roberti 
Lampton de Newham in Com" 
Northumbri~ Armigeri alias 
did:' Robertum Lampton de 
Newham in Com. pr~d. Gen' 
quadringentas libras de debito 
neenon quadraginta folid. qui 
eidem Luc~ in eadem Curia 
adjudicat. fuer. pro dampnis 
fuis qUa! fuftinuit tam occafi-

one 
2 
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one derentionis debiti ilIins 
quam pro mif. & cufbgiis fllis 
per ipfllm cir'C'a fe(}am fuarn in 
ea parte appofit. nnde.convitt. 
fuer. prout per Recordum & 
Proce;ff~m ind-e in Curia noCha 
coram nobis apud Weftm'prx
did. refiden. plenills apparet 
Pofieaq prxd' Robertus in vi
ta prxd. Edmundi fcilicet pri
mo die Novembris Anno Reg-

One of the ni Domini Jacobi fecundi nu
DeJen-, per Regis Anglix primo obiit 
dantsdtes, & idem Edmundusipfum Ro
and the 0- b r •• 'd 1 d 
therJur- ertul11 lll~ervlxlt VI e t. apu 
vives. Morpeth m Com. Northum

brix per quod per legem An' 
glix bona & catalla qua: fuer. 
prxd. Roberti tempore mortis 
fnx in manibus cujufcunq;ad
min i fira tor is aut ad m i niftratri
cis bonorum & catallorum ilIo
rum adminiilrand. exifien' de 
debito & dampnis prxd reni
tus exonerate devenerunt pro
ut eadem Anna viis & modis 
quibus convenit parat. ell: edo
cere prxd' tamen Lucas machi
nans & intendens ipfam An
nam pretextu Judicii pra:d. mi
nus rite pra:gravare ac magno
pere dampnificare a1ias po!l: 
mortem ipfins Roberti 'fcilicet 

'Termino Sane\' Trinitatis An
no Regni no!hi & Dominx 
Maria: nuper Regin~ Anglix 
&c. quinto profecut. fuit extra 
pra:d. Curiam coram nobis & 
Dna'Maria nuperRegina nofha 
apud Wefim. quoddam Breve 
nofirum & prxd. Marh nuper 
Regina: floHr. de ~'trr fact 

de & fup Judicio pd, verfus p- S~ire fl
fat. Annam Aclminifhatricem cJasJucd 

out agarn/l 
bonorum & cataliornm prxd. theAdrni-
Roberti prxd. tunc Vic. Lon- ni/lrator 

don direct. per quod qUidem of the d~-
B • d d d' cealcd. reve recltan 0 q 'cum prx J 

Lucas nuper in Curia ditl:i nu-
per Regis Caroli fecundl coram , , 
ipfo nuper Regeapud ""'enm 
per bil1am fine brevi diai nu
per Regis 3'C per Judicium e
jufdem Curix recupera{fet ve'r
(us prxd. Edmundum Craifter 
alias diCt. Edmund Craifter de 
Craifter in Com. prxd' Armig. 
& pr<£d. Robertum Lampton 
alias diet. Hobertum Lampton 
de Newham in Com. prxd. 
Gen. pra:d' quadringent. Jibras 
de debito necnon pra:d' qua
draginta folidos pro dampnis 
[uis qux fuO:inult tam occafi~ 
one detentionis debiti illius 
quam pro O1if. & cuftagiis fuis 
per ipfum circa feClam fuam in 
ea parte appofit. unde tunc 
convict. fuer. Gcut conftabat 
de Recotdo recitando etiam & 
fuggerendo quod pra:d' Ed
mundus fecundo die Julii An
no Regni DorniniJacobi fecun
di nuper Regis Anglix, &c. 
quarto apud London in Paro
chiabeata: Maria: de Arcl1bns 
in Warda de Cheape obiit & 
quod pra:d. Robertus ipfum fu
pervixit qdqi pofl:ea prxd' Ro
bert. primodieApri1.Ann.Reg
ni noftri& prxd. nuper Reginx 
noftrx fecundo apud London' 
pd'in parochia & warda pr~cI. 
obiit inte!l:at. & quod po!l: eju5 
Rr2 mo~ 
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mortem adminifiratio omnium 
& fiogulorum bonorum & ca
tallorum jur'&creditorum qu~ 
fuer. prxd. Roberti tempore 
mortis fux prxfat. Anna? Lam
pton commiiTa fuie (debito & 
dampnis prxd pra:fat. Lucx 
minime farisfatt)quodq; pra:d. 
Lucas nobis & prxd. nnper Re
gina: noarx fupplicafiet fibi de 
remedio congruo in ea part~ 
provideri nofq;& pd'nuper Re
gina nofira in ea parte fieri vo
lentes qdJuir jufium per idem 
breve dicta Vicecomitibus Lon
don prxcepimus quod per pro
bos & legales homines de RlI
liva fua ftit!' fac:rrent prxfat' 
Annx qd. eifet coram nobis & 
prxd'nuperRegina nofrraapud 
Wefim. prxd· die Marti$ prox. 
pon Quinden. Sanct. Trinitatis 
tunc prox. feques' ad onen
dend' fi quid pro fe habuit vel 
dicere fcivit quare pr~d. Lucas 
execmionem fuam de debito & 
dampnis prcrd' de bonis & ea~ 
tallis qux fuer. prxd' Roberti 
tempore mortis fux in manibus 
ipfius Annx adminitlrand. ha
bere non debult. fi fibi videtur 
expediri & ulteriusfaClur.&re
ceptur.qd'prxd. Curia tunc co
ram nobis & prxd' nuper Re
gina nonra de eo adtunc & ibi
dem confideraret in ea parte & 
quod haberent ibi tunc nomina 
forum per quos ei feire facere
rent & breve illud &c. ad quem 
diem in ead. Cur. coram nobis 
& prxd. nuper Regina no(l:ra 
apud Wefim. ven' pr~d. Lucas 

in propria perfona fua & Vic. T~( She
London. prxd videJr. Thomas riffs rNe-. 

. lurn 1-
Lane Mil. & Tho. Cook Mil. chit 
nobis & prxd.nuperReginx no-
firx adtunc retorn. ruper bre-
ve p(.;ed. quod prxd. Anna oi-
chil habuit in Balliva flla ubi 
aut per quod ei fcire facere po-
tuer. nec fuit invent. in eadem 
& eadem Anna non ven· Ideo 
heut prius per eandem Curiam 
adtunc pra:cept. fuit eifdem 
Vieecomitibus London quod AlIasfci
per probos & legales homines refacias. 
de Balliva ff:la fcire facerent 
prxfat. Annx quod eiret coram 
nobis &prcrd.nuper Regina no-
fira apud Weftm. die Martis 
.}?K. poct ires feptimanas Sana-x 
Trinitatis tunc prox. fequen .. 
ad ofiendend. in forma prxd. 
Ii &c. Et ulteril1s &c. ide dies 
date fuit per eandem Curiam 
tunc coram nobis & prcrd. nu-
per Regina noUra prxfat. Lucx 
ibidem &c. Ad quem diem in 
prxd. Curia coram nobis & 
prxd.nuperRegina noltra apud 
Wefi:m' venit prxd. Lucas in 
propria perfona fua & Viceeo-
mites London' prxd. Gem pri- T,he Six. 
us retorno quod pra:d. Anna ni- Tifft re-

I ·) lb' . B I)' r b' lun, If ell ]a mt 10 a Iva lua U I Nic;hi'· 
feu per qd·ei fcire fa cere potuer' ~ 
nee fuir invent. in eadem & 
prxd. Anna lieet ad eundem. 
diem folempniter exact. non 
venit red defaltam fecit Ideo 
adcunc & ibidem conf fuit per 
eandem Curiamcoram nobis & 
pr~fat. nuper Regina quod 
pr~dia: Lucas baberet ext:-

I cuti-
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Executi-. cutionem de debito & damp
~n/dd nis prxdiB:. de bonis & ca
~: fhe up- talJis qua: -iuer. prxd Roberti 
~ire fa- tempore mortis fUa! in manibus 
cias by ipfiusAnnc£ adminifirand. pro
DeI.mlt. ut per Recordum & proeeifum 

inde in Curia nofira coram no
bis apud Wefrm' pr:£d. refidcn' 
plenius apparet Idernq Lucas 
executionem verfus ipfam An
nam de debito & darnpnis pr~· 
ditto de bonis & catallis pr~d. 
levand.licet eadem Anna nun
quam fummonita fuit in pr~d. 
placito de Scire fae. ad often
dend.caufam quare diaus Lu-

Altho' the cas executionem hujufmodi 
Admini- verfus earn habere non deberet 
Jlrator nee in placito ilIa comperuit 
"Il!aJ fine- licet etiam eadem Anna bona 
vel um- • 
moned to & catalla IlIa ex caufa prxd. 
foap inde de jure exonerari non de. 
c~lIfi, nor beat J?fequi J?ponit & minatur 
d,d ever • • fi A d 
appear. )n lp lUS nnx ampnllm non 
The modicum & gravamen ac con
Plaintiff'i tra ]eg~m & coof. Regni oofiri 
grava· AngIia:a unde eadem Anna no-
men. b' f l' . d d' IS upp lcavlt creme 10 con-

'gruo fibi per nos in hac parte 
provideri nos nolentes eidem 
Ann~ aliquaHter injuriari 
volentefque fieri in hac parte 
quod eft jufium vobis ruanda-

Audita mus quod Audita Querela 
Querela. pra:d. Ann~ vocatifque coram 

vobis partibus prxd. & aliis 
qua:: in hac parte fore videritis 
evocand. auditifq; hine inde 
corum rationibus partibns pra:
did' plenam & celerem Jufiiti
am fieri fae. prout de jure & 
fecundum legem & confnetud i. 

nemRegni nolhiAnglia: fuerit 
faeiend. Tefie meipfo apud 
Wefim.23 die Januarii Anno 
Regni noftri fexto. 

~lumptotl. 

Ponea fdlieet die Mercurii To/he pc-
1l.1I,· d S n' H'I c aratton prox.pou '<.,.U1n en. an\.,.ll 1 - upon the 

1arH ifio eadem Termino co- Writ. 
ram Domino Rege apud We(\:
monafi.venit pr~d.Anna Lam-
pton per Nicholaum Harding 
Attorn. fuum & {tatim dicit 
quod pra::d. Lucas execution. 
verfus ipfam Annam de debito 
& dampnis pra::d' de bonis & 
cataIIis qux fuer. prxd. Rober-
ti Lampton tempore mortis 
fux in manibus ipfius Anna: le-
vand. habere non debet qu'ia 
dicit quod prcediClus Lucas 
Collingwood nuper fdlt. Ter-
mino Pafch~ Anno Regni didi 
nuper Regis CaroH fecundi 34· The Rec(J
(upradiClo in Curia ejufdem very ofth~ 
nuper Regis coram ipfo nunc Judg~ 
R d W Il. • C mf1f~t 111 ege apu eum.)n am. th King"s 
MiddIefex pr~did. per judici- B;tlch. • 
um ejufdem CurieE recuperaf-
ret verfus prrefat' Robertum 
Lampton & pra:d. Edmundum 
Craifrer per nomina E. C. &c. 
pr~d' quadringent. libras de 
debito neenon prxd. quadra-
ginta folidos qui eidem Luce 
in eadem Curia adjudicat fuer. 
pre dampnis fuis qux fufiinuit 
tam occafione detentionis de-
biti iIJius quam pro mifis & cu-
fragiis fuis per ipfum circa fe-
cram fuam in ea parte appofit. 
unde convict. tuic prout per 

Re-
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One of 
the De
fend4NtS 
dies. 

Recordum & Proceffilrn inde 
in Curia diai Domini Regi~ 
nunc coram ipfo Rege apud 
Weffm. prxd. rertden. plenius 
apparet & eadem Anna ulteri
lIS dicit quod poftea prxd. Ro
bertus in vita prxd. Edmundi 
fcilt primo die Novembris An
no Regni diEti nuper Regis Ja-
cobi fecundi primo fupradid' 
Obiit & idem Edmundus ip
fum Robertum fupervixit vi
delt' apud Morpeth prxd' in 
Com. Northumbrix pra:d. per 
quod 'per legem Anglix bona 
& catalla qllx fuer. prxd. Ro
berti tempore mortis fux in 
manibus cujufcunq; Admini
fir~toris vel AdminiO:ratricis 
bonorum & catallorum ill. ad
miniflrand'& exHren'de debito 
& dampnis prxd' penitus exo
nerat. devener. prout eadem 
Anna viis & modis quibus 
convenit parat. eC[ edocere 
prxd. tamen Lucas machinan" 
& intenden'jpfam Annam prx
textu jutiicii prxd. minus rite 
pra'gravare ac magnopere dam
pnificare alias poft mortem 
prxdiCl: Roberti fci;t. Termino 

Scire fae. SanClx Trinitatis Anno Regni 
JHe~ out Damini Willielmi nunc Regis 
IIg4tnf!~he Anal' &c. & Domina' Muia' 
Admtm- b. • 
firator Of nuper Regtnx Angt. &c. qlllnto 
the De. prorecut. fuit extra prxd. Cu
cfajed. riam rune coram diCloDomino 

Rege nunc & ditl'a Maria nu
per Re~inl apud Weftm' prad' 
Breve diai Domini Regis nunc 
& diCta: nuper Regina: tunc de 
Scire fac. de & Cuper judicio 

I 

pra:d' verfl1s, ipfam pra:fat. An
nam AdminiO:ratricem bono
rum & cata)Jorum prxd. Ro
berti pra:d. tunc Vicecom itibus 
London diretl'. per quod qui
dem Breve recitando qd' cum 
prcrdid' Lucas nuper in Cu
ria ditH nuper Regis CaroIi 
fecundi coram ipfo nuper Rege 
apud Weftm. per billam fine 
breve diCli nnper Regis ac per 
judicinm ejufdern Curia' reclJ-o 
pera(fet verfus prado Edmun~ 
dum Craifier alias ditto Ed. 
mond. Craifter de Craifter in 
Com. prxd' Armig. & pra'd. 
Robertum Lampton alias did' 
Roberium Lampton de New
ham in Com. prxd' Gen" prcrd' 
quadringent. libras de debito 
neenon prcrd' quadraginta fo
lidos pro dampnis fuis qu~ 
fullinmt tam occafione deten. 
tionis debiti iIlius quam pro 
mifis & cu1l:agiis fuis per ipfum 
circa feet-am fuam in ea parte 
appoit.unde tunc convict.fuer' 
ficut conftabat de recordo re~ 
citando etiam&fuggerendo qd' 
prcrd. Edmundus fecundo die 
JuJii Anno Regni Dam. Jlcobi 
fecundi nuper Regis Angl'-\.>c. 
quarto fuprad iC't'a pud London' 
prxd. in pra::d. parochia beata:' 
Maria: de Arcubusin Wardade 
Cheap obiit & quod pra:d.Ro
bertus ipfum Edmundum fu
pervixir quodq; ponea prado 
Robertus primo dieAprilis An
no Regni did. Domini Wil
lielmi nunc Regis & Domin~ 
Maria' nuper Regin~ Angli~ 

fe-
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fecundo fupradict-. apud Lon- dem tonfideraret in ea parte 
don pra:d. in parochia & war- Et qd~ haberent ibi tunc nomi, 
da prxd, obiit inteftat. & quod na eorum per quos ei [cire fa
poft ejus mortem adminHtratio cerent & breve ill' &c. ad quem 
omnium & fingulorum bono- diem in eadem Cur. coram di
rum & catallorum jure & credi- do Domino Rege nunc & di
rorum qua: fuer. pra:d' Rober- eta nuper Regina apud WeCtrru 
ti tempore mortis fua: pra:fat. yen. pra:d. Lucas in propria 
Ann~ Lampton commiffi fuit perf(~>na fua & Vic. London. 
(debito & dampnis pra:d. Luea:! pra:dict. videlt. Thomas Lane 
minime fatisfafr.) quodq;pra:d. Mil" & Thomas Cook ~1iP di
Lucaspra:d. DominoWiI1icJmo ao Domino Regi nunc& diCk' 
nunc Regi & Domina: Maria: nuper Regina: adtunc Retotn' 
Duper Regina: Anglia: fuppJi- fuper brevi ill. quod pra:d. An
caffet fibi de remedio congruo na nichil habuit in Balliva fua 
in ea parte provideri & quod ubi aut per quod ei fcire facere 
ditto Dominus Rex nunc & ·potuer. nee fuit invent. in ea
dicta nuper Regina in ea parte dem Etquod eadem Anna non 
tone fieri volen. quod fuit ju- venit 10. ficut prius per ean
Hum per idem breve diCl:is Vi- dem Cur. ad tunc pra:cept. fuit 
ceccmitibus London pra:cepe- eifdem Vic. London" quod per 
runt quod per probos& lega- probos & legales homines de 
les hom ines de Balliva fua fcire Balli va fua fcire facerent pra:
fac. pr~fat. 'Anna: quod eifet fat. Annre quod eifet coram d i
coram diCto Domino Rege lto Domino Rege nunc & diet. 
nunc & dicta nuper Regina a- nuper Regina apud VVeftm' 
pud "Vefirn. prxd. die Martis die Martis prox. poft tres Sep. 
prox. 'poft Quinden. Sanerx timanas Sanaa: Trinitacis tunc 
Trinitatis tunc prox. fequen. prox. fequen' ad oftend. in for .. 
ad ofiend". fi quid pro fe ha- rna prxd. fi &c. Et ulterios &c. 
butt 'Ie] dicere fcivit quare pr~- .Idem dies data eft per eandem 
dift. Lucas executionem fuam Cur. tunccorarndido Domino 
de debito & dampnis pra:d. de Rege nunc & diCta nuper Re
bonis & catallis qux fuer. pra:- gina pra:fat. LUGE ibidem &c. 
diet. Roberti tempore mortis Ad quem diem in pr~d. Cur. 
fua: in maoibus ipllUS Anna: coram dicta Dom. Rege nunc 
adminiftrand. habere non de- & diaa nuper Regina apud 
buit fi fibi viderit expediri & Weftm. vent priEd. Lucas in 
ulterius faCture & receptur. propria perf ana foa Et Vic. 
quod pra:d. Cur. coram ditto London pra:d. fieut prius re
Dom. Rege nunc & dicta nu- torm. quod pr~d. Anna nichil 
per Regina de eoadtunc & ibi- habuit in Balliva fua ubi aut 

per 
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per quod ei fcire facere potner. 
nec fuit invent. in eadem & 
prced. Anna licet ad eundem 
diem fo1cmpnit. exaCt. non 
ven, fed defalt. fee. 10' adtunc 
& ibidem conf. fuit per ean
oem Cur. coram diao Domino 
Hege nunc & diCta nuper He
gina quod prxd' Lucas haberet 
executionem de debito & 'dam
pnis prced. de bonis & catallis 
qux fuer. pra:>d. Roberti tem
pore mortis f ux in rna n i bus j p
fius Anore adminiftrand. prout 
per Recordum &Proce{fum in
de in Curia pra:d. Domini Re
gis nunc coram ipfo Rege a
pud Wefim. refiden. plenills 
appuet idemq; Ltlc~s execu
tionem verfus ipfamAnnam de 
debito & dampnis prediCt. de 
bonis & catallis predict. le-

The De- vand. licet eadem Anna nun
jend4nt quam fummonira fait in prxd~ 
fod~mo:- placito de Scire fac' ad oOen-
e '{o,T.lew d d' r. d·n, L Cat/Fe why en caUiam quare luUS u-
theJ.e cas executionem hujufmodi 

. j}/ouid not verfus earn habere non deberet 
::(I::~cu- nec in placito i1Jo comperuit, 
gainfiher. ]jeet etiam eadem Anna & bo
T,he,Piain- na & catalla iJla ex caufa prxd' 
tiff s gra- i nde de jure exonerari debent 
va men. r.' • & . proJeqUl propoOlt mmatur 

in ipfius Anna:dampnum non 
modicum & gravamen ac can· 
tra legem & conC hujus Regni 
Anglix Et hoc eadem Anna 
parat. eft verilicare unde petit 

P~t,it 1u- judicium & qd' pra;d. Lucas ab 
dlClum. omni executione quacunq; de 

& fuper recuperatione pra;d. 
,de bonis & catalJis qux fuer. 

2 

pra:d. Roberti tempore mortis 
fux lcvand' habend' precJuda
tnr &c. & quod eadem Anna 
ad omnia qux ipfa occafione 
ad judication. executionis pr<£d. tlnd R~ 
amifit refiituatur &c. Et quod jlitutioll. 

prxd. Lucas ven. hie in Curia 
de & fuper prcrmiffis refponfur' 
&c. fed quia Curia Domini 
Regis nunc hic coram ipfo Re- Ayenire 
ge incognito exiftir utrum alle- faCias a
garion. prxfat. Annze in hac warded. 
parte fint verx neene Ideo 
prxcept. eft Vicecomiti Nor
thumbrix prxd' quod venire 
fac. coram Dno'Rege a die Par-
cher in quindecim dies ubicun-
que &c. prxd, Lucam de & fu-
per prxmiffis refponfur' ulteri-
ufq; fadur. & receprur. quod 
Curia died Domini Regis nunc 
hie coram ipfo Rege de eo 
conf. in hac parte idem dies 
dat' eft pra-fat. Annx &c. Ad 
quem diem'coram Domino Re-
ge apud Wefim. ven. prxd'An- The De
na per Attorn. fuum prxd. & fendant 
prxd Lucas ad eundem diem "//ears 
foJempniter exalt. per Henri- t ereupon. 

cum Dodd Attorn. fuum filit. 
ven. & dicit quod materia in 

. brevi & narratione prxd. con- And Je",_ 
tent' minus fufficien' in lege ex- ",UrI. 

ifiitad prxd'Lucam ad eandem 
refpondere compellend. aut ad 
executionem fuam de & fuper 
judicio prxd. de bonis & ca-
tams qux fuer. prxd. Roberti 
Lampton tempore mortis fux 
]evand1 habend~ retardand ad 
quam idem Lucas neceff'e non 
habet nec per Jegem terrx te .. 

neWr 
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netllr aJiquo modo refpondere 
& hoc parat. eft verifica're un
de pro defefru fuffiden. bre
vis & narrationis in hac part~ 
idem Lucas petit Judicium de 
brevi & narratione ilIa & quod 
breve & narratio iIla caffentur 
&c. <fref. lLebiui· 

Et prxd. Auna dicit quod 
breve & narratio prxd. caffari 
non debent quia dicit quod 
Breve & narratio ill. materiaq; 
in ill. content. bon. & fuffici
en. in lege exiftunt ad pra:d. 
Lucam ab executione fua de 
& fuper Judicio prred. verfus 
ipfam Annam de bonis & ca
tanis qua: fuere prxd. Roberti 
tempore mortis fu~ levand.' 
hend.prxc1udend. qua: ql1idem 
breve & narration. materiamq; 
in iII. content. eadem Anna 
parat. eft verificare & probare 
prout Curia &c. Et quia pra:d. 
Lucas ad Breve & narratio
nem prxdifr. non refpond. 
nec ill. hucufque aliqualiter 
dedicit eadem Anna ut prius 
pet. Judicium & quod pra:
diCl:. Lucas ab omni executi
one quacunque de & fuper re
cuperation. prxdict. de bonis 
& catallis· qux fuer. pradid. 
Roberti tempore mortis fux 
levand. hend. prxcludatur &c. 
& quod ipfa ad omnia qua 
ipfa occafione adjudicationis 
executionis prxdiEt. amifit 
refiituatur &c. fed quia Curia 
Domini Regis hie de judicio 

fuo de & fuper prxmiffis red-
dendo nondum advifatur dies ContinH

inde date eft partibus prxd. ance-. 

coram' Doniino Rege a die 
Sanaa: Trinitatis ufque in tres 
Septimanas ubicunq; &c. de 
judicio fuo de & fuper pra:-
millis audiend. eo quod Cu-
ria dicH Domini Regis hie 
inde nondum &c~ ad quem 
diem coram Domino Rege a-
pud Wefim. ven. partes pr<Ed. 
per Attornatos fuos pr<EdiCl. 
fuper quo vicis & per Cur. Do-
mini Regis nunc hic pleniu5 
inteIleClis omnibus & fingulis 
pF~mims maturaq; deliberati .. 
one inde habitat pro eo quod 
videtur Cur: diCli Dom.Regis 
nonc hie quod breve & narra-
tio pr<Ed. materaq; in ill. con-
tent. bon. & fufficien. in lege 
exifhmt ad pra:d. Lucam ab 
executione fua de & fuper 
judicio pra:d. verfLls pr<Efat. 
Annam de bonis & catallis 
qLla: fuer. pra:d. Roberti tem-:-
pore mortis fua: levand. ha
bend. pra!cludend. Weo conf. 
eO: quod prxdiClus Lucas ab 
omni executione quacunque 
de & Cuper recuperatione pra:d. 
de bonis & cata1lis qua: fuer. 
pr:rd. Roberti tempore mortis 
fux levand. habend prxc1uda- Jtld fT-

tur &c. Et quod i pfa eadem men? fo~ 
Anna ad omnia qux ipfa oc t~e Piatn~ 
cafione adjudication. executi. tiff. 

on. prxdiCt. amBit refiituatur, 
&c. 

S f Lam-
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Lampton rverfus Collingwoode , 
.The Cafe. 

:1 Salk. 262~ JIDbgment \tla~ obtainen again! two ~erron~ w'l}o are 
botf} beab, tlJe ~rebito~ bJougtJt a. Scire fac. upon tlJa~ 

1ubgment againll tlJe rAtlmtntllratri;r of one of tlJem, anb 
after t\UO Nichils reto~neil 9lubgment wa~ aU1aroeti againlt 
}Jet bl? ~e.fault. 

4 Leon. 24, 
36 .. 
placit·76• 
99· 

afterwarllfj tbe b:ougfJt a mrit of cfrro:, coram vobis reu
den. anb tl)e (frro~ ttl jfact affigneil \tJa~, ~fJat QJe ma~ nebe~ 
fummonei). . 

anll tlJe ~uetlton: m811, ~~tf~etller tlJis Ulrtt of cfrro~ 
lUOulill1!eo~ not -: becnufe tfJe t\tJo Nichil7s reto:neb amount 
to a Scire feci; anti Co tlJere being a ~uilg;ment bl7 ~efault 
aftertmo Nichils, 'tt~ too late nom to bltng amlrtt of (frro~. 
~Dme ~afe~ mere citeb to p:obe tlJat (frro: moutb lie 

after a ~ungment in Scire fae. viz. \\llJere 9lungment 1l.1a~ !Jan 
againil tlJe 16ail upon Scire fae. ann pet tljel? bzouglJt a mrtt 
of cftro~., tlJere being no Capias againtt tl)e 10:tucipal, mlJtd) 

Cro. Eliz. bcin~ <Jerto: ttl ~~o,er~, it tua~ lJeIb tlJat tl)e [mrit wouln 
730 • lie: jJu Mich. €etltt't 41 Eliz. tl}e fame (ftro: \l.la~ atrignell 

Dr tiJe 15ail after ~Ullgment agatntt tl)em tn a. Scire fae. 
upon tmo Nichils reto~nell, 'a~ tn tlJe crafe at 15at; ann it 

~ "47 Eliz. 1Da~ tben objectell, q[lJat a [[{tit of <frto~ \Douin not lie., 
cap. 8. !tot fo~ tl)e lReafotl abobe~mentionen, but becaufe fncb mtit 

i}'5 gib~tl bl' t!Je ~tatute to tlJe ~artie~ 0111l? in tlJe actton, 
anil not to tiJe ~ail; but it \lJa~ l)eln t!Jat a ~uit upon a 
Scire fae. t~ in ~ature of an action of ~ebt, anll a 91ubgment 
tn ~ebt if$ parttcularl1? mentioneb in tl)e ~tatute, ani) 
tlJerefo~e a mttt of (J1;rro~ \lJouln Ue. 

C;Ot Car: €lte like (jftro~ ma~ alTtgnell in: Hillary ~erm, 12 Car. I. i Q1• Y 
but tl}ere ma~ aIfo ttrro~ alTtgnell bp tlJe 15atl in tlJe Pttn~ 
&;ipal 9Jutlgment, wbtdJ betng coup len mitt] tl)e (frro~ in 
tlJc ~ungment on tl)e Scire fac. ttuo 1uilge~ !Jeltl tue [[{tit 

~ mautn abate, becaufe the 15ail cannot babe (frro~ fo~ an: 
(frro~ in ti)e p~tnt;ipal91ungnlent; but it \ua~ a~teetl bp aU 
tlJat it mouln lie upon tlJe jJuiJgment on a Scire fae. 

15ut tlJt latter Qtafrg feem to be otlJtrtnifc, viz. arijat a; 
9!ubgment upon tmo Nichils teto~neb., i~ a gjungllU~tlt bp 

Stvle pj. ~efault after ~ottn~'t anll ttJcrcfote a mIlrit of <lttro~ come£S 
J Roll. Abr. too late to l~cbe:;re fuel) 9jubgntetlt; tlJt~ t~ tlje (!triCe of Bar-
3~9· 5 cock 
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~ock anb Tompfon repo~tei) lIl' Style, anb t,~ tij~ntioneb a~~o 
br my ·!Lb. Rolle, anll agl~cen bp ijinl tbatfttcl) ]lJl)grne~ tz 
nOt crrOllCOU~ ; ann upon ti)e QluttJo~itt! of tlJt% ~~ff, tI}£: 
[[{fit of fJfrrol WcH5 nom CitHH!;eb. .. . . 

£tffcrwarnz' t~~c arnninttlrat.rir of Lampton bJougijt an 
Audita Querela, fu~geaing ~lfo (lH~t£tJ~ tl1at rue \1nl~ ueber 
fnnuuonrtl, anb tt]at bet $u~batlll i'Jien in tIJe '11ife;;tiute of 
tl)e otl]cr ~ebto~, ani) {o lJi£l ~aate \t1a~ H}crelip bif: 
ci)argcil cf tlJe !Debt; attn upon a Demrnrer it h1a~ ilrbat£D~ 

Firfr, [[(~et~er au Audita querela \\louin Hc, be~~·~.f$ Wt)Crc 
tlje ~artl? luigt)t l.JatJe aUF otl}er lilemtDp, ti}at [~trit 'Win 
not lie : ' . 
. ~o\U 'tt~, ptai,tl., ~l)<lt if tbe AdminHtratrix ball, n.ot ntife~'€ti 
~ungnlCllt ag,un,ti lJ~t br wefault in tl1e Scire fae. QJ,emt{i;!J~ 
uabe ple(l'Otn tlJ.t~ ~atte,r; bu~br l)ev ~eg\e(t ttwr~in me 
cannet now babe an Audita Qnerela,.. . 

lOut tlJe ([ourt WCVf. of a tontratt' $piriion upDn tije gu~ 
t~C~itl? of Barcock ann Thompfoti'~ <Irate sbobl?lncnttD~:elJ, tir::tt 
tue ~tllltitnata,ttt~ l1)aU lJ~pe &n Audi ta Quer~la~ tl~C~Jfre n~\u 
QJ~ lJ~tlJ no Qt!)~r mfmei.ll'~ .' ; . 
. ~l1en tlJ~ ~qetlt.oll w'Cl~,~~tlWtlJer. t{Je ~.~lnttTH!l(atti;;, nf 

tbe 10~trOU q~1l brrng; mall be cf;;Jargcl'l \1.utlJ ttJe {frecutp;f~ 
of tlJe ~utbt110~ "! ..' ". . 

~.ctj. Lev~nz a;rgu~~ '4tlJat bQt~ fb~U be ~\Ja.n~t~, t!z~,a~fe ~!t::., Abr:. 
1\li)ere 1ui)gm~tlt lJ.Cl~\tl~~tl obtat~~ll agatna t1lJq fn ~tl af;; ~II~' EKtC81~1-
«it of Novel DHfeifin, 'lUi) u.POll & Scire fae. tP 11a.:P? <f~e'tttton . p. . 
of tge ~amage~ tl)e ~lJtriff tctl:lrnell, tli:ljat one iua~llt-fio., 
ani.1 tfJat be flail fumm~tlen tlJe ~UTtHtH~: ;an~ it \1nl$ fJeln 
tiJst be fiJouln not be cQtnpeUeil to plea~ b,rfo~e t~~ ·ll}~ir 'attn 
flCertttlant~ of tiJe ~ean ~an mete !nmmotlcb.. ' . 
. ~o ml)ere jJUi'Jgment \llil~ ban ag,llinil t\\10 itt art~cti9tl . 

on tue <!tafc, ,an~ a'[~lttt of ($rro: tuougijt; aUi) one nieil penll~ YeJ. 208, 
tug tlJe [[lnt~ It \l.1a~ abat€il, beCCltlfe my~t wa~ febzral b~:: 20

9. 

fOl~ tbe 11fil.gmrnt ll18£.> tuetCbr ma~e JOInt, anll ~.fJC ~!ain~ 
tiff in tl)c ~unglnettt Ulna babe a Scire fac. ~g~ttllr tlle qEre~ 
cuto~~ of tIJC tleab ~an tubo ate tlo'hl becon~e 'barg~b tliitij 
tl)at ~uj)gntent., ann it LbaU not furbtbe to tbcot~er alone. 

JDut Oll tfJe o.tiJer ~ilJe it 1.t1a~ r;trgut~~ ~~at 1ub~re tb~, . 
)1antJ£s of 'ebetalar~ cb£lr~elJ hlttlJ a ~ebt, it OlflU not lie Sir Wi/fiim 
mlJoUp upOn tbe ~UtbtbO~; a~, if .. a 1Recog.lt~anc~ ,if3 ac~ Her.beds 
Itno11llengeil br feberal~ t~Je. ~alln~ of aU ate tlJcrefJp b£conw ~;.fe, :: Rep. 
'lJat~eable, ann .<frrcut{On (ball be equally UHtbe; ani) if I Ln'. 30" 
one manti) nie, tbe ([~enito'~ mutt b~inll a Scire fae. a[\~i~lft Raym.26 
lJi~ ~eit ann ~crtCtlant~; fo~ tf;Jep being aU in a:quaii jme, 
t!)e ~lJarge tlorfJ not furbibe; but ·ttz oti)erw~ fe W(1ZrC 

S f l &h." 
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tlJe lLanil£S arE. not bo~nn bl? ~ui)glnent ; tlf& if ~1l.10 enter 
into a 150tltJ~ anb one l)trfJ befo~e ~ubgntent~ tlJe S-urblbo~ 
O)all be d:)argen alone :artn1;ubgluent \t1a~ gibeu 'H;C(l~llinglp. 

Moor q)eifu~ Parker. 

Mich. 4- Will. Rot. 268. 
,/', \ ~ 

fAsrumpfit UPOtl a Wager b-etng a retgnelJ ~fi'ue lJirectcll bp 
. tlJe ~oure of 10eer~, tlJe ~are upon a fpecial m-ertltLt 

fDunn t\la~ tlJu~, viz. ",.' ..' 
George Chute ~iJe fatlJet bein{( ~ei~en of tlj~ JL,anb~ in £nue .. 

Rion mane a ~ettlementtlJ£reof.to George i}t$ ~Oll fo~ lltfe~ 
lIiemainner to lJi~ urn,) &c. ~oti tn -m:ailfmale, lLieberUOll 
in :tree to George tlJe fatl)er; 1t1lJo in June 1683- t1tLlbe I)i~ 
~tiU a~ follo\tJztlJ, viz. ' 

. As touching my Lands and Tenements, &c. my Wi!! is, That if 
my Son's Wife die during the Life of her Husband without Iffue 
Male, that then he iball have Power to make a Joii1t~re to any o
ther Wife AND FOR VVANT OF ISSUE MALh of his faid Son then 
the Lands' iball be and remain to his Son by any other Wife: and 
bis Grandaughter {hall have 4000 l. AND IN CASE OF FAILURE 
OF ISSUE MALE by his Son <J5eotlU:, then all his Lands (ball 
go to his Grandchildren and their Heirs, {bare and {bare aiike • 

. George tfJe ~atfJet bitlJ, lJt~ ~ott rUtbibeb anb fuffereb " 
ctommon 1lil'CObetf., anb nien tuitiJout j][ue ~a't, . 
, 'fll:i}e ~ueaiott \tJa~, mlJetlJer tl;Jofe 1tiljo tJairtlcli unner tfJe 

1lieeoberp, 0: tlJe <15~anbeIJilntfn of tlJe ([ellato: ljab t!Je bet::: 
ter rarttle, tlJnt t~~ tulJetlJer George tfJe'~ott ban onll' all <f::: 
!late fo~ )L,ife 0: in 'Ql:,ail -: . 
~rrj. Levini arguen, tl)at tl)c ~ott fjab ail <fftate4ail; 

anb tlJat b1? tlJe lRecober1? tlJe (ll;ftate to tfJe <5~annauglJter~ 
toa~ barrelJ. . 
~lJat it \lla~ art <fftate~tail bV :]!mpticatiol1, anb it eouln 

not be otl)ermtfe, breaufr tbe ~on couU. not babe a fee::: 
ample, ~o~ ttlat \Va~ bebtf2;) to tlJe <l5:antlau.Q;fJter~ up::: 
on lJiSl nl?in~ \l.litljout ~(r~~t,20ale~ atl't) tiJe~cfo~e not l)abin~ 
t!Je 1Fee~ be tUu! of !f;!ecctritlJ lJal1(~ tte <Iellate~tail in tlJe 
mean ~n.nle bl? tlje Iaft ([laure of t~e Will. 

~lJere t~ uotbin~ Dcbifell to i)tm bl? e~p~er~ [[lOJb~~ but 
ill' 1mp!icatiotl; nub 'ti5$ no new ttfJing tlJat an <fftate:: 
tail 11~OFfO arife br j1nlPUcattotl efpecinUp Tn a ([~ttU; a~ 
fo~ e~ample, 

~tl 
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1n Michaelmas '(!tetm 9 Jac. tl)e <rUff upon a fue,ia! at:'f~ :2 ere ~9;; 
birt mag, viz. Will,iam ~rown ban jffue John ann tin!.? Wan{~tl~ Brown ver- • 

tet£), au~ be l}8il Itlte~lfe two ~epbew~, Matthew anD Henry, ~J!]:r~ts. 
anb babtng l1an i.l~ iU Ceneral ~lace~, be ilebifeb aU to lJi~ (. ,-°9_ 

~(Jn ann lJi~ ~elt~; anil if be bieb UJitljout ~[ue· tbzll be 
gab£ l}i~ Ji.,anil in on~ 101ace tlO Matthew in ffe-e, Item, I deviCe 
my Land in White-tlcre to Henry and his Heirs; it fiJafj ai)jubgCi)., 
(Jtt.Jat tlJt~ \Ua~'a llAtuitation br Wal' of lIictnatnller to Hen-
ry', anll tbat tbe [[to:lISS Olall be conllruelJ tlJu~; vii. That 
Henry Chall have the Fee if john die without Brue. , '. 

~o\1.l tbo' tUete \l1a~ an erp~ef55 ~ebire of tlJr 1fee in tljat 
crafe, tulJiclJ i~ not t~ tlJe <1t.afe at J5ar, to t{Je ~Ott, rizt tl)at 
min malie no alteratIon, becaufe tlJe ~on wouin babe been 
entitlen to a fee~ample bl! ~ef,ent Ijail it not been fo~ tiJe 
tt1iU~ .' . 
~o tn Trinity (term 14 Jacobi, tf)e <!taCe ll.1tl~, a ~an '2 eta 41 

bab a [[life., one ~o" ann tmo Daugl)ter~, anll nebiffi) lJi~ \Vebb 'l.'er~· 
~oufe in London to ,~i~ ,~on ~ftct tye ~rccafe of fJt~ ~o. fits Herring;. 
tl}er And if his three Slfi:ers furVlVe then Brother and his Heirs, 8 ~oll. Abr. 

tl;at' tben tlJer tl)ail babe it fo~ tl)eir llAbe~, memaini:l£t pro 5 & 6. . 
chef, &c. it \tla~ bell'), ttlJat tlJe ~ort !Jan an ctftatc~tttl~ 
becaufe tl)e mo~il Heirs tbere 8J~1l be intrnilcil 11}eir~ of lJi~ 
lBoi)l!~ otlJerwtCe tl)e )L·imttation to nJ(~ ~tftcr~ ilJouln be 
llotil,.b~c:aUfe tuen a fee moultJ be Hmtteil upon a :ffec, 
h1~t'lJ i~ agatnft tl)e ~ule55 of )!.,am: ~~1tl i.n tlJt~ Qtafe tbere 

. b.la~ 110 ,e~ptef55 webtfe of anr Q1;ftate to tJ.Je ~on, a.t~1) 1?~t it 
1.ua$ aDJUngel'J tUat be lJsb an ~tlate:tatl br. 1utplu::attOn. 
. "f1ri,z true, in: tl)e ([are of Pell ann Brown tiJcre t~ a contra;; 
fr ·lRefolution, tlJat \Ua~ a ~ebtf~ to T. l1i~ pot;ng;eft ~ort 
ann IJt~ $eit~, and if he died without Iffile living W. lJt~ elilcfi; 2 era 590 

:t5:otlJer, tlJat tlJe~ be fb~ulil babe it, tn 1fee; tlJi~ \tJa~ ~,tl~ J Roli.Ab;. 
jubgell an geilate ~n ffee In T. anl) n~ ~atl, tfJe menfon gi~ 83'5-
ben; \t1a~~ becaufe \V;ljail onlr a ~Offlbtlit1? offlabing it, f()~ 
it \lla~ not i.lebiCetJ to btut .abfolutell!" viz. if T. ilteb 11.1ftll:= 
out 1ffue! by;t upon a ctottttngener, viz. fJi$ bring tottij~ 
11Tu£ libjt1~ W. .,," . '. . . . 

~iJe sect)eant ntl1 not anfwef tbt~ Grafe, onir fatl), ~lJat 
I:)e lJall lJeattJ betl! learncil lui.lge~ affirm tl}at it 1tHl~ a berr 
l]artJ <1tafe~ . .'" . 
~lJen be arQ;U~n,'m:bat t,t tlJe ji)auglJ~er~ ~a.ll any '@:iUe .. 

it mutt be bp mar of €onttngent iltcmaltlilcr o~ of an <lC,re~ 
CUt021? ~ebife. ,. 

1t cannot be tfJe one, bec:aute tlJe ~on fJab no a);tlate of 
1freefJolil to fuppo~t fuel) lRcluaintJer. 

3 
~,,·;t~~<"f' 
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~ettbe~ can it be t~e otijzt, bccaute an (f,;ecuto:r jIDcuire 

i~ ueber to atire upon: jfailure of 9l1Tue ~alz gCtleraill'., o~ 
b1itlJout 9lffue inllefinttel1!, ant) in tbi~ ~afe tijere t~ ron 
CZEt1ate~tail \1JlJid) mal! la11: lnanp <veneration~. 
~it Bartholomew Shower, contra. 
151' tlJe ~ettletnen:t George tiJe ~otll)ab but an ffffate t;o~ 

)i;ifc, ann be tball not uabe an <fftat£~tail ill? ~1mpH,atton 
ilr tl)t~ mill, becaufe tlJe ~£fign: of it \mt£f onlv to enable 
l}illt to tnalie a ]Jointure to anr' otljer [[life) ani) to p~Obitlc 
fo~lJer ([lltli)~en, but not to enl~~ge tJtz <!f(fate. . 
~br mo~n~ muidJ feem to create an <fftate~tail are, VIZ. 

And for want of nfue,' &c. but tbe lLa,\D i~ otbermifc., becaufe 
tlJere i~ no e~plef~ ~ftate giben to bim bp tbe miU befole 
tlJofe [[lo~il~: '~i~ like tlJe <tafe in Mich. 10 Jacobi, tnlJere a 

1 Roll. Abr. Sj@an tJebifen an ctaate to lJi~ dneft ~on fo~ JL,ife; Remain-
837. der to the Sons of his Body lawfully begotten, Clnn iJ tlJc~ alien., 
pl. 13·' &c. tlJat tlJen lJi~ wauggterf) (balllJabe tlJe lLanil, lllemain:: 

bet to iJtf) riglJt ~eir~; it \tJa~ IJdtl tbat tlJe ([i10Jj)~~ viz. 
~ou~ of lJifJ 15otll'., ann urtl ~on~ &c~ att [([{O~il!) of~Uftbafe. 

~ettlJcr can tbe [[lO~b~, viz. In Cafe of failure of Brue Male, 
Sec. create an <fftate~tail., betaufe tljofe were aili.leil to e~~ 
plain Utl)at 1lJa~ generaUr anll uncertainly e~tneffeb befo~e. 

111 Mich. I Eliz. Clemeilt Frenlham bcbifcb )1.,ariO£) to IJt~ 
I And. 8, ~[1ife fo: )l.;ife., memainller to lJi~ ~oufitl,atlil tbe ~eir% ~ale 
Dyer 171• of lJi~ 150br ; aub if lJi~ <tOUrt" bie \llitlJout~[ue of his Bo
Godb. 16. dy (but ilotb not fal? gj1fue gwale) lSemainller ober in fec., 

tue ([ourin lJall ]1Tue a waugfJter onll' anb bieb ; ann it 1Ua~ 
ailjullgeb, tlJat 8)e tbouln not babe t!Je )l,anil bp tlJefe gene:: 
tal [[to:b~; it \tHl~ not an <etlate~tatl to !Jim, ani) tue ~etr~ 
of lJi~ 150ilr tn general, but to lJim anll tbe ~eir~ ~ale of 
lJi~ 15ollr, fo~ tlJe mill teoIt (l);{fect br tl)e fttll [[tO~ll~ mbidJ 
are a <l5uitJe to tfJofe \DlJiclJ follom. . 

1nil tlJere ir& no mo~e meafon: tilb'P tl)¢fc general mOZill1 
in tl)e ftafe at 15ar (lJoulb gibe an (ftlate~tail br ltupltcCl.:: 
ticn to George Chute tte ~on, tlJere being no particular (!J;:; 
fiate bebtfcil to lJtm befo~e, tlJnn tbere \l1(i~ in tbc <!Cafe abobe~ 
1uenttoncil, hlbr tl)e general mO~ll~ tn tl)at ([afe nill not 
luafie anl? fncb <ftlate. 

2 era. 199. ~lJtre i~ anotlJer <!Cafe to tlJi~ ~urpofe, it \\lil~ a <topr~ 
boliler tn :$Fee, 'tlllJo maile a ~urreniler to tlJe dIfe of lJi~ 
mill, anil tlJen bebifeil to I1t~ mife., anti if tbe lJab 1true 
ill? lJitn, tlJen to tlJe 9lffue, &c. anil if fu(;l) ~ffue nie befote 
·Qge, o~ befo~e lJtfj (mtfe ; Or if {be have no Hfue, tl)en, &c. 

. It 
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it U1a~ beU" ti)at fije bab but an rtftate fo~ )L,tfc, aub coull) 
not lJifpofe tlJe JL,anb~ to !Jer C!lJillJ~en. 

anll acco~lling to rlJefe l!iefolution~'fJabe late <ltare~ been SOd 
anjutJgell; a~~ \lllJere a [[tOlnan lHlb two ~Otl~ bl? t\l.1o ~uf~ 1 ',41· 
banll~, rue bebttetJ to T·lJer elbeft ~OU fo~ llAfe~ aub to lJi~ 
~true ttl ~atl, anb if be bietJ \llttlJout jJffue tileulibtng, to 
bet fecontJ ~on in 1fee; But if he die having Hfue of his Body 
then living, tben to lJim in fee! :ljt tDa~ lJelb tl)at tlJo' tUe 
llieberfton: tJtfcentJeb to lJtln a~ ~eir, ret b1? tl)e )Limitation 
of tl)e mill iJe bab but an cfllate fo~ JL,tfe, \1lbtclJ i~ liIte 
tlJe p~efent <!tafe, viz. a goob contingent 1RemainOer to com~ 
mence upou lJt~ bring \l.1itlJout jjtTue g@ale. 

'" 
Curia. 1t will be impolftble to maTte tlJi~ au cfffate·tatl bl! 

taching tUe (fftate bl? tlJe [[till to tl)e (fftate fo~ 11ife in tbe 
~ettlemeut on ~urpofe to fuppo~t tlJe contingent memattt~ 
tJer; becaufe tlJe ~ettlement anb [[till are two biftitrct <lton~ 
llel?an,e~ ; anb tlJerefo:e jjubgnlent Uta~ giben tl)at tl)i~ hHlfS 
not au (fftate~tatl. 

Warrington t'{}erfus Mofely. 

Hill. 6 WilHelmi, Rot. 29I. 

Elliro~ of a g}ubgmeut in tlJe ctoutttl?::10alatine of Cherter. ·1 Mod, 2~i. 
(!ClJe ~latttttff p~er'rtbeb fo~ ~oU of (jDool)~ bouglJt 2 rOd, 243-

\llttlJtu a ~ano~, anil tl)e sJIluetlton upon tfJe ~leanittg~ ; L~~e;~ I .. 

1tla~~ ml)etlJer fuib a '(!toll innepenbent of all ~arItet~ ann .". 
fait~ can be gool) -: 

1t ma~ argueb tl)st tl)e ~~er,riptton 1tHt~ urireafotlable, 

(I.) f'o~ tbe ~anner~ viz. ~fJe JL,o~tl oulr daim~ tl)e 'O!oU 
in bt~ g(9ano~~ antJ it·~ not fo: ~OOi)~ bougl)t o~ fOUl ttl 
a g@atltet, &c. 

(2.) fOZ tbe ~atter, viz·lJe p~er'tibe~ to QtoU of 2d. fo:ebe~ 
tl? ~acft bougl}t in Manchefter, calleb Manchefler ~{are~~ 
e~,ept of tue :lBut;ge[e~ tlJere. 

all ~oU mutl; arife b1? ~~ef'ripttott o~ <l5Jant~ tlJe one 
fuppofetb tlJc 'otter ; now tlJe :tLo~b of a 9Wano: cannot babe 
1[oU br ~~efctiption'l becaufe at ti)e litomlnon )lam tl)ere 2 toll. ~9" 
1U~~ no ~ullom pain but fci~ [[looH, [[toolfel~) ann Jl,eatl)er .. Vaug. IQ2l 

\lllJi~ 
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hllJtClJ \l)a~ tlJerefo~e calleil antiqua five magna cufruma, anil aU 
otl)tt ~oU.G are efieenteil MaJx Tolnetx. 

~ettlJ2t can be be entttlen to tlJt~ bp anr <l5~an:t from t~e 
lliing, becaufe lJe cannot clJarg£ lJi~ 10eople mitfJ nUl! ~lJillg 
but 1l.1l)at i:;J fo~ tlJe 10ubUtli ([Joei), 11JitlJout tbett ,arrent ttl 

FN.B.222.a. 10arltament, auil tl)erefore tbe [~trit of ad ,quod dampnum ifl 
tJiretteil to tlje EJ;af'fJeato~ to cUQutte hl!Jat ~amage t.t 1llouln 
be to tbe liting, o~ nnl? of lJi~ ~ubjett~ if l)e tbouti) grant 
til B. tbat lJe mal! malie an atIignment of ccttain 1Lani)~ 
to a ftlJaplain fo~ cbet to P1tlP fo~ iJi~ ~oul in a certain 
Qtl)uttlJ, fo~ bp llienton of fud) gffigument tiJe lLanil \tl'ouln 
be cremptcn from Cebcral :IDutfe~ .. a~ 1firt£~., atnerc;ia)ltent~.) 
&c. ita quod Patria per donation em & affignationem pr~d. magis 
folito non oneretur feu gravetur. . . 
~o\U tf tiJe lliing cannot t~pofe a ~utr upou bi~ ~ub:= 

jett~ but fuel) 1UlJtc~ i~ fo~ tl)etr 15enefit; a fortiori, a J1o~i.1 
of a gt)ano~ cannot; ani) to tfJt$ ~urpofe tf)ere tr> an e~p1er~ 

2 Roll. Abr. gutlJo~itp in Eafrer ~erm, I I Car. viz. ~lJere hnis art 9Jn~ 
171• fo~matton agatntl Morgan fOJ lebping 2d. fo~ eberr116arrel 

lanilell at CockersepilJ,ttJo' tt \lla~ fJt~ own llanb, anb tlJe 
t0attie~ coulll not fell ttJere b.litfJout ui~ atrtnt ; ret tl)t~ be~ 
tng to lebt' a nem ~oll, it wa~ lJelil unlahlful; IJe miglJt 
mafie a particular agreement mttlJ tlJe ~eople, but tJe coulil 

Z1 Aif.pl.sS. not e~att a ~oll. 
Br. A~r. tit. ~lJi~ ([;oU i~ in ~ature of ~on4fJlottglJ, fo~ tul)icb tlJere 
t-a:rcn~~.8~~ can be "0 19:ercription, becaufc ads lam!ul fOJ anr ~an to 
clrto~ ~7iz: . paf~ b1' o~ tlnouglJ tlJe $igf)mClp ;, fo 'tis a~ lawful fOl anr 
710. contra. Sj@art: to bup <15oob~ blouglJt to Ilt~ ~lJop. 
2 Roll. Abr. ~f tlJe ~laintiff ball anp migbt to tlJt~ tentp, IJe fboullJ 
~2;~{l 220 l}abe tbcWCil tl)at tiJe l0eople bail (ome )Benefit bp fellin!J 
T Mod. 23;' ttJeir ([)OOl1~ in tbt~ l;0lace; a~. ml)ere a SI@an jullifie~ ttl 
Lit.Rep. 103. t1itefpaf~~ null Plefcrtbe~ to habe a ~on fo~ )B2atl~ bnbcll 

aber fncb a ~anol ; 'ti~ Cl boill ~Jefcttption., bein~ fo~ f!Con~ 
tlnouglJ, unlcr~ tlJe 10art)! mbo claims tbe ~utl? not!) tbeID 
t!)at the ~ubjett batt) fome ailbantage. 

I Mod. 47' @)O 1tf1)ere a ~an aUeilge11 a ~ttaom to babe fo tuudJ per 
Sid. 454- Tun fo~ aU <trsoon~ patrtng Ott a :miner bv fncb a [[lbatf: 

ttiJif> i~ a ~oU~tlnouglJ wfJiClJ tbe lLaw caUZ Malum To]ne· 
tom, unleff5 tbe 10laintiff lbetnctIJ, tiJat tue lfiiber 11la~ 
ufuallr cleanfen bp lJttU~ O~ tbat 11e repairCi) t!Je :u;anfi~, o~ 
tlJat be tJatIJ bone fome $ootl fo~ t;}i~ ~utr. 

~a1?., it ija~ been bell), ~lJat a 'Qrar cannot be impofctl 011 
Sid, uS. tlJe ~ubjett but br tettrliament, tl;Jo' 'tt~ fo~ t!}~ir 15Ctlcftt.· 

')But 
I 
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JDut 8i)mittin~ tbat tlJe ~Iainttff lUSt' p~efct'ibe fo~ ~on 
of (5cQ1)~ bouo;l)t witlJin tl)i~ 101ace" ret (utiJ a general 
~~efcttption i~ not gOOlJ to bini) ~tranger~, no mo~e tlJatl 
a ~~efcription. to babe ~ Heriot of ebetp ~ttanget nping 
mitlJin fucl} a ~ano:, tu~tcb i£) baitt, becaufe it cannot 
babe a reafottable ~ommencetltent between toe lLo~il anlJ a 
0tranger., tlJo' it ntal? betbJeen bim ani) lJi~ 'Ql:enant~. 

00 a 10~efcrtptiotl to babe a Heriot (viz.) tiJe bea :l5eatl of Oyer 199 b. 
lJt~ 'Qretlant, anil if it be eaoigneil befo~e tlJe )1O~il fei1e~ it~ 
tlJat tlJen lJe mal? tafte tlJe 'l5eatt of anr otl]er 10erfon Levant 
anll Couchant upon ttJe )l.,autJ; ttlt~ i~ a boii:J ann au UU~ 

- reafonable 10~ercrtptton. 

(2.) ~lJi~ i~ not gOal) br meafon of tht <!lttcertaintr of tIle 
atlJing cut of \uiliclJ ti)c ~utp bott) a riCe ; fo~ 'ti~ de qualibet 
farcina, not faping of \\1lJat it conrta~: ~0\lJ tf tlJe €ourt 
mutt Jubge hllJetlJer 2d. i~ a rcaConable Wutp o~ not, tl)er 
mutt Iino'W 1UiJat i~ in tlJe 10acfi; anb \UiJat a €uftomarl! 
~acli of Manchefier [[tare~ tp, will be Ilifftcult to be ItnoUlll 
in Wefiminfier-Hall. 

'Qeo inttance in parallel ~arc~., viz. manr 91nbictment£J 
snb 1nfo~mation~ lJabe been tlnameil fo~ f~clJ [l-n,ettain~ 
ti£~, viz. 

au ~nfo~mution fo~ engtotrtn~ diverCos cumulos tritici, \Ua~ 
beill boio~ bectlufe of tlJe dlnc£ttaintp of tlJe ~uantttr iu ~ ~oll.Abr. 
cacb ~eap, tlJo' tl)e [talue of tl)e wt)ole wafj parttcularlr . 34· 

Cet fo~ti1. 
~o an 1nilirtrtteut fo~ cngrotIing magnam quantitatem iha- ero. Cato 

mins & fceni \l.1a~ Qualb'll foz tlJe lifte larafotl. 318• 
)l.,ilte1Uife in Trover anb ConverGon pro duobus garbis Anglice M h 6 

0lJ£abe~ of ~o~n., tl)e Weclaration tDa~ bellJ iU, becanfe Al~~cu'8oo. 
tije .. l1)laintift lJall not OJcmen muat <lro~n it \1.la~. anll ttJe ~ 
Anglice being boill, tuen it \11a~ onlp Trover de duobus garbis . 
mijtclJ mo~ll tn it~ 'JL,atitulie eOlntne~entl~ anp ~~ing tolJicl) 
mar be tieb up in iDutlille~. 

'QCiJi~ ~~ef'riptio1t i~ alfo boti) bp mzaton of tIle ~erfon~ 
of \lll'lOllt 'ti~ 1lcmanllelJ., viz. of aU 1D£o~le blin~ing [[tatc~ 
tbitiJet to be folll, &c. to tlJat ncttber tbc Bing tlimfelf not 
bt~ 10urbe~o~~ ate e~cepten; 'ti~ contrarr alfo to Magna Cap. 30. 
Charta~ \tJbtclJ enact~., ~lJat a~ ~erciJant~ mar bUl? anti 
feU blit\Jout anr manner of cbll ~oU~. 

~~t~ 110in lilic\Uifc br lReafon of tl)c ~iltte tJemaniltb, viz. 
imluciliatelr upon tiJe ~aIe of ellcf) lHltk of mare~: ~O\n 2 Inn. 22Q. 

no ~OU i~ bue befo~c tlJe @)a:lc., unlef£S tv <tUllOlU time out 
of \1@tUlJ, anI) bere t~ no <!tonnneratton laii) \tllJp tlje JL.g~t1 
Woult) l)abc fuel) a ~utl'. 

T t ~t 
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~t b.Ja~ argucb on tbe oUler ~ibe, tl)at ~ilne anb dlfage 
mete tl)e 1founllat'ion~botlJ of~~ef'ript.ions ann <tuaom~ ; 
aulli! ~utto.m~ :were not unreafo,nable it UJa~ not uecetrarl! 
to fbe\U tfJetr<lrommencement. • 
g~ to tlJe (J5eneralit1? aUetrgetJ a gain! tfJi~ ~~ef'tiptiou:t 

~tt5f not boil) fo~ tgat lIteafon, fo~ fuel) get1e~al l1)~ef'rtptt~ 
on~ tolJabe ~oUof aU teeo.ple, babe been u;lCltranteb bp fe~ 
berall0~ecenent~. 

I BuIll. 195. ~tl Anno ,10 Jacobi tbe ~[ue in a QUo Warranto 1\1tl~, tDlJt~ 
tger tbe IDefeUllatltiJan ~oU of aU ~eople mttiJtn: tlJe ~a:: 
no~ of Petworth in tlJe ([onntl' of Suifex, i:l~ weU of tfJe ~e~ 

. nant~ of tue (farl of Arundel as of ~trauger~ -: ann t'l)egjtfue 
11.1a~ {auni) fo~ iJtm. . 

, I. Leon. pla- ~otbillg .tfj mo~e common in our lBoofi~ tf)sn fo~ a 1LO~b 
~l~o~f.Xbr. of. aSl@allo~ to p~ercribe fo~ a ~ut1? mitlJin tl)e fante, tgo· 
'5'59.' 'ti~ ,to tl.Je ~~ejubi,e of particular ~eople, becaufe fuel} 
~ ReIEf.Is.b• <1tutlom~ map lJab,e a reaton~ble </tolUtUenCeJnent; anntl)ere~ 
2~~' lZ. fQ~e it iJa~ been belli fo~ a lLo~b, &c. to p~er'ribe tl)at tl)e 

. )5~eab fo~ aU t!Je 9lnlJabttant~ itt tJt~ ~ano~ ani) 10atren~ 
ger~ tl)cre llJoulb be balieb at lJi~ f.lI)ben~ anb tl)at no otl)et 

F. N B "etfon tt.me out of ~inb" &c. bab ufeb a )5alie~lJoufe t{Jere 
M Re . I H· 1Ditl)out lJi~ appointment, &c. . 
b. . g 1°5· '~i~ fo~ tlJt~ ~urppre tl.Jat tbe mrit de refra ad molendinum 

botlJ fie" ann in tlJe lRcgiiler tl)ere t~ a t0~ercriptton aUeilgeb, 
Ratione Dominii, \11l)icb tS$ a herp e~trao~ninarp <ltlatm, anil 
goe~ fartber tl)an \tllJat \1.1a~ mane bp, tlJe lLo~b of a ~ano~. 
~n 8 Ed. 3· 37· b. Qr:lJe ~ef{'nnant juilifieil in Qtref,par~ fo~ 

pulling bowa of a 1folb~ a~ ~etbant~ to tlJe Jl,abp of tbe 
g@ano~ of Hafiings, tul}o bpiJieafoll of lJet~eignto~r lJall ajfrcf::: 
boln tlnougl)out tlJe faib [ttU, fo- tlJat nootlJer couln fOli) 
tfJere mitiJout lJer l1eabe ; fIJi£) e~tenn~ a~ well t.O ~tranget~ 
a~ to tl)ofe of tfJat miU, ann pet it \tJa~ i)eltl goob. ' ~ 

::~trf;ti~~' ~o in 21 H. 7· 16 a. ttl)e ~apo~ anll <t 0 nun onaltp of Glou
placito 92. cefl:er p~ercribei) to babe ~ou of eberp 1J.)oat \.tltJtclJ patretl bl? 
Cro. EIiz. tbett ~ttp,., j{c. ann tlJi~ 1\Ja~ alJjUlJgeb a goob ~~er'ription, 
710. alti)o' no 1!ieafon t~ giben tul)p tlJep (boulb babe tiJat ~oU. 

9"@anp otlJer <JI:afe£) miglJt be titen ml.Jerein tlJe )law \tla~ 
Dyer 352~ b. iJelli to' be tbe fa~e~ a~ in 18 Eliz. tbe JLO~b ~al'o~ of London 

b~ougl.Jt an aerton on tbe ClCafe, grounbell upon a ~utlom 
to l)abe tlJe 20th 10art of tbe ~alt of eberl? ~tranger wiJo 
b~oug:lJt it to tlJe ~o~t of London, anb tlJete t~ no 1Reafou: 
aUell«eb 1n~p be tlJonto f)abe tl)at part, ann 1?et tlJe ~apo~ 
l)ab ~ut'Jgmentt ' 

I 
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~Jnat1gction on tlJc~afe tl)e ~cfrttnant juftiftrll tlJe tafiing ero.Eliz. 

of tl)e <lDootl~.,' fo~ tbat tl;}e 113aiUff of Yarmouthf;Jab ufcl.l to 227· • 

ljabe ([011 of tbe ~enant~ att1.l1nlJabitant~ of Lafiofffo~ an~ I Leon. 23
T
• 

of [i;efr <5ocll~ b~ouglJt tl)ttl1er bl! ~ea to be folb; ann up~ 
on aDem urret be Uab jjub!lment., tlJo· it 1tHl~ upon a gc~ 
neral <IUaim of '@:oU fo: all tbeir <!500i)~ b~ouglJt tl)itl}er, 
mitlJout fa~in~ to tl)e 10o~t. 
~o tn '@:refpaf~ tte ~efentJtlnt p~ef'rtben to babe 2 d. fo~ Cro. Eliz. 

eberr ~co~e of ~lJeep of etranger~ b~ougbt o~ lJ~iben per & 7II. 
trans villam de Melton Mowbray., ann if tlJat 'QColl \tla~ nenteb, 
to btllrain fo~ it; nom tlJo' tlJi~ \l1a~ a ~oU4lJo~ouglJ fo~ 
\1)j)tdJ a ~:ercription cannot be alIcngeb \lJttlJout fbe\lltng 
fome ([aufe., tlJat it map appear to babe a reafonable Cltom~ 
Ulcncement., 'ret tlJe ~Iea b.la~ lJelb goon bl? tlJe ~pinion 
of two 1tdl:ice~ againll 9julltce Popham, viz. ~lJat fudJ a 
~oll migl)t be datmeb generaUl? ; fo~ it being bl? l1)lefctip~ 
tion, it cannot be intenben tl}at tl)e ~aufe Wouln be Jinown 
wiJl? it began. 

~lJe 10erfon: mlJo gatlJer~ t~e ~oU i~ a aanning [[litner~ 
oftlJe alteration"of tlJe 10~opertp, anb of tlJe fairner)1 of tbe 
~ontract. 

~lJen aS$ to tlJe otlJer ~bjection, ~l.Jat 'tis unreafonable 
fo~ tl)e ~ntertaint'r; 'tis a ~ullomarl? Qtlaim fo~ a certain 
Qt!Jing in a certain 10lacc., anb tbe (fullom lJatb fiJeb tDbat 
tfiS meant tlJere bl? tlJe \tlo~b Sarcina; 'tif$ as ccrtain as a 10utr 
fo~ a ~iece of <tloatb tn t!Je 1600Ii of lLiate~; ann 'tis a)1 
ceftain: a~ a 10~efcriptton to babe a: ~alfpennl? fo~ eberr 
~ottet»)115urbetllaib upon Queenhithe to be conberen fro In Hob. 85-
tlJence br mater, tDbidJ iJatlJ been bell) goob; aub 'tits berp ~fo821' 
well ftnomn tlJat a ftrong 10o~ter tDill carr}? mo~e <IlloOb~ pl. '1'124-
tlJan anotlJer. 

Curia. Jaot fatisffen \l)itlJ tlJifiS ~~efcriptiott't becaure tlJere 
lDa~ no lLiecompence fo~ it, anb eberp l0~ercrtption to dJatge 
tlJe ~Ubjfct \DitlJ a ~utl?, muff tmpart a 15eneftt o~ lRe~ 
compence to lJim, o~ elfe fome lLicaeotl muff be OJemeb \\liJr 
a ~utl? is clatmel'J, 

~iJe ~afe in Dyer feem£S to be berl? barb., fo: tbe )L.o~ll 
SJ@aro~ to !Jabe tlJe 20th part of all ~a1t b~ouglJt to London, 
anb no meaeon giben \\llJl? I}e O)ouln babe it. 

15ut a~ fot tte ~afe of 1Foll'Jagc, it fuas upon tlJe lLanb~ 
I)eln of tlJe g@ano~ of HaO:ings, \tllJereof tlJe ~euants !Jab tfJt 
fJeebing~, ~ni) tl)at 1Ua1' f}abe a reafonable <ltommelUetuent. 

T t 2 Hicks 
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Hicks rverfus W oode[Qn. 

2 Salk. SomerJet • .If.NlchoJaus Hicks 
655· h qui tam pro 
.Attae - D • R&D . R 
l11ent HpIJn ommo ege omma e-
a Pr(jhibi- gina quam pro feipfo in hac 
t;on. parte requitur queritur de Sa-

mue1e Woodefon Clerico Re
aore Ecclefia:: parochial. de 
Huntfpill in Com. Somerfet. 
prxd. in cuftod. Mar. Marefc. 
Domini Regis & Domina:: Re
gin:E coram ipfis Rege & Re
gina exifren. de placito quare 
recut. eft in Curia Chrif"tia
nitat. contra prohibitionem 
regiam ei prius inde in con
trar. direct. & deliberate pro 
eo videlt. quod cum parochia 

Antiq~a de Huntfpill in Com. pra:d. eft 
parochla. antiqua parochia Cumq; pr~d. 

Nich'us per fpatium quinq;an
norum jam olt. elapf. & am
pJius fuit & ad hue exifiit in
habitans infra parf>ch. pr~d. 

ThePlai,.· & per totam idem tempus qua
tiff an In- draginta acras terr:r prati & 
habit ant 11. •• Il. 

dL __ 1. pauurx cum pertln .. eXlnen. 
an ana .. d Hr.' II holdir in parcell. manerll e unhpt 
theParifh· in ditto Com. Somerfet. infra 

paroch. prxd.finefq: limites &: 
10ca decimabilia ejufdem pa
rochia:: hablliffet & occupaffet 
Cumq;etiam infraeandem pa
rochiam finefq; limites & loca 
decimabilia e;ufdem parochi~ 
habentur & a tempore,cujus 

d
A Mdo-. cootrar. memoria horninum 

us eCI· • fl.' I b b I mandi non eXlntt 1a e antof ta es 
fit forth. confuetudines & modi deci-

I 

mandi de & concernen' deci-
mas agnorum infra paroehiam Fot 
przd. fioefq;1imites & loca de- Lambs • 
cimabilia ejufdem parochia- ca-
den. part. & provenien. ac de 
& eoncernen. decimas vacca- Milch 
rum & juvenearum mulgibili- Cows. 
urn infra paroch. przd. fioefq; 
Hmites & loca decima~iIia ejuf-
dem parochiz cufrodit. & de
pafturat. ac de & concernen" 
decimas vitulorum infra pa. And 
rocb prxd. finefq; 1imit~s & 10- Cillves. 
ca dicimabiJia ejufdem paro-
ehi~ Caden. part. & provenien. 
ac de & concernen. decimas 
pullorum infra paroch. przd. A"d 
finefq; Iimites & loea decima- Colts. 
bilia e;ufdem parochiz caden. 
part. & provenien. ac de & 
concernen. decimas freni infra An4 
paroch. pra:!d. finefq; limites & HaJ. 
Ioea deci mabiJ ia ejufdem pa
rochia: crefen. renovan.& pro
venien. ac de & concernen. de-
cimas gardinorum & pomari- And 
orum infra paroeh. finefque Gllrdens 
Hmites & 10ea decimabilia ejuf- or

h 
°dr-

d h·· Il. d (; ar I. em paroc la! eXluen. ac e & 
conc~rnen. Folution. oblacon And Of~ 
omnlUm VIrorum & uxorum feringI. 
fuarum infra paroeh. it 1. finefq; 
limites & loca decimabilia e-
jufd. paroeh. inhabitan. videlt. 
quod quiIibet oCcllpator ali-
quarum terrarum five teo'to- The Ma
rum infra paroeh. ilJ. finefq; dus fet 
1·· Ct_ 1 d' b'I' forth. Imltes IX oca eClma 1 la 

ejufdem 
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ejLlfdem plroch. qui aJiquam 
vaccam five juvencam mugibil' 
vel aliquas vaccas five juven
cas mugibiI' infra parochiam 
pr~d' finefq, limites '& Ioca de
cimabilia inde in aliquo anna 
cufiodivit folvit & a toto tem
pore fupradiao folvere ufus 
fuit & eonfuevit Retl'ori Ec
cIefi~ paroeh. de Huntfpill 
pr;£d' ejufve firrnar. five depu
tat. Redori;;£ illius pro tempo
re exHl:en' pro quaIibet huju(
modi vacca mugibil' tres de
narios legalis monet~ AngIi~ 
& pro qualibet hlljufrnodi ju
venca mugibirunum denarium 
& obolum fimiHs legalis mo
net~ quolibet tali anna & non 
amplius pro omnibus decimis 
latHs earundem vaccarum & 
juvencarum eodem anna qdq; 
quilibet ta1i~ oecupator ut pr;;£
fertur qui in aIiquo anna ali
quem agnum vel aIiqllos agnos 
fub numero feptem agnorum 
infra paroch'iIl'finefque limites 
& loca decimabilia inde part.& 
provenien' habQit rolvit & a 
toto tempore {uprad. Colvere 
ufus fuit & confuevit Retl'ori 
Ecclefi~ parochial. de Hunt
fpill pr~d. e;qsve Firmar. five 
Deputat. Rectori;;£ ill. pro tem
pore exHl:en' eode anna unum 
obolum talis legal. monet. pro 
quolibet tali agno fie fub nu
mero fepte agnorw part.& pro
venien' in plena fatisfadione 
folution' & eontentacon" om
nium decimarum agnorum iII. 
fed fi idem occupator in aliquo 

\ 

hujufmodi Anno infra paroch. 
pr;£d. finefq; limites & Ioca de
cimabilia inde aliquos agnos 
ad plenum numerum feptem 
agnorum part. & provenieoo 
habuit tunc idem oecupator 
reddidit & deliberavit & a to· 
to tempore fupradiCl:' reddere 
& deliberare ufus fuit & coo
fuevit Rectori Ecclefi~ paro-
chial. de Huntfpill prxd. ejuf-
ve Firmar. five Deputat. Reaa-
ri~ illius pro tempore exHl:en' 
unum agnum eorundem feptem 
agnorum tali anna in plena 
fatisfaCtione folutione &: eon
tentacon. & nomine & loco 
decimarum eorundem feptem 
agnorum & pro numero fep
temdecim agnorum duos ag-
nos & pro quolibet vitulo u-
num obolum fi minus quam 
feptem vitulis & fi ultra fep-
tern tunc unum vitulum & du-
os vitulos pro feptemdecim vi-
tuIis & unum denarium pro 
quolibet pull a & duos denar.,P 
qualibet acra freni & duos de-
nar. J? quolibet pomario & gar-
dina & pro quolibet hornine 
:£tatis fexdecim annorum du-
os denar. & pro uxore duos 
denarios pro Oblationibus. 
Cumque Hundred" de Huntf- Anti~ 
pill & Puriton infra prxdid:' (]Huund1 

un f'Com' Somerfet ell: & a tem- dum. > 

pore cnjns contrar. memoria 
hominum non exi([it fait an
tiquumHandredum infra quod 
quidem Hundred'prxd'paroch l 
de Huntrpill eft & a tempore 
cojl1S contrar' memorja horni .. 

num 
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num non exifHt fuit antiquum 

-¥ Cu!l9m hundred'infra qd'quidem hun
~;h:t~- dred.prxd'paroch'de Huntfpill 
tants eft & a tempore cojus contrar. 
-n:ithin a memoria hominum non exifrit 
Hun- fait * Cumq; infra idem Hun
d~(d to be dred,deHuntfpill &Puriton eft 
dlfcharg- & r. d' f ' • edojTithes a tototemporelupra Ult 
ojMeadow quxdam antiqaa confoetudo a 
andPa- toto tempore fupradicf ufitat. 
1:;;~r & approbat' qd. omnes intubi
Cattel. tantes infra Hondredum prx
Cuftom i,! d.it1:' aliquas terras prati five 
flon deCl- pafiurx infra Hundred' pr.ed. 
mando, , f l'b" ' for all occupan Ller 1 er~ ImmUn.es 
Cattle & exonerate & de tempore In 
fI~~ mu- tempus a toto tempore fopra .. 
gA1bdIl • diao liberi immunes & exo-

n nH b 
employed nerat. eife de uerunt de & a 
to the foILleon' aliqnamm decimarum 
Pail or de aut pro depa{l:uracon. ali
PloHgh. quorom averiorum mini me 

muJgihil. feu aratro ufitat. An
gl. not emplopen to plouglJ 
o~ pail per ipfos depafrurat. 
in aliquibus terris pratis feu pa
floris infra Hundred' de Hunt-

ThePlain- fpill & Puriton prred. exinen' 
tiff: an In- fcilicet apud Hundred. pr~d. 
habitant Cumque prxdifr. Nicholaus rd d- per f patium feptem annorum 
hoider proximorum ante exbibicon' 
within hillx pr~fat Nicholai in Curia 
the Hun- hie fuit &adhuc efi inhabitans 
tired. infra Hundred. prxd. & infra 

And fed 
Cattle 
there. 

pra:d' parodl de Huntfpill & 
per towm idem tempus pr~d' 
feptem annoram poffidebat & 
occupabat diverfas terras prati 
& pafiurx infra Hundred' & 
Paroeh. pra;diCt, & foper eaf
dem rerras prata & pa{l:uras 

I 

& non a1ibiinfra idem tempus 
diverfa averia mioime mulgi- Pndict. 
bil. nee aratro ufitat. Anglice !h~~~
not cluplDl!en to plougtJ o~ fendant 
pat! videlt' vaccas juvencas & ~ra:miC
pulIos equorum depafturavit !or. non 
pd'tamenSamuel p'miff non ig- ~~arus, 
nams fed machinaos & maliti- . 
ofe intendens ipfum NichoJaw 
contra debitam legis formam 
& contra formam & effedum 
ditlorum modorum deciman-
di & confuetudinem prxdict 
minus jUfre pra:gravare & op
primere ac confuetudines & 
pra:fcriptiones modorum de
cimandi ill' injufte violare 
necnon diet. pominum Re
gem & Dominam Reginam 
nunc & coronam fuam exhrere
ditare & cognition' placiti qUa! 
ad dictum Dominum Regem 
& Dominam Reginam caron' :rraxit .. 
& dignitat. fuas regias fped-at 1D plaCl-
& . d l' d tum co. pertmet a a III examen ram the' 
trabere ipfum Nicbolaum co- E,clefi.t~ 
ram venerabili viro Richardo (/k"l 
Hely legum Dollore farrogat. Judge, 
venerabilis v.iri Edwin Sandys 
ClericiArchidiaconiArcbidiae' 
WeIJen.legitimeconftitut'fur
rogat'fivelegitimodeputat'diCl' 
Archidiaconat. aut al. judice 
in hac parte competen' quo- For Non-

d (i • payment oj 
cuoq; e & pro ubtrachon' & Tithes. 
non fol aeon' decimarum agno-
rum infra paroeh. ill finefque 
Iimites & 10ca decimabilia in .. 
de cadent part. & provenien. 
Annis Domini 1689,1690.&C. 
neenon menfibus Martii Apri-
lis Maii & ]unii Anno Dom. 

1693. 
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1693' jam curren. eorumve toriam fpedan.&pertinen.dic
menfium & annorum qllolibet tamq; Rectoriam cum fuis jura 
uno five aliquo ac de & pro. membris & pertinen. univerfis 
fubtraCtione & non folucon. rite legitime canonice afTecuto 
decimarllm vitulorum infra pa· & adept. fuit ipfamq;fic affecut. 
roch. prred. finefq; Iimites & cum {uis jura & pertinen. uni-
10ca decimabilia inde (fo fo~ verfis pacifice & quiete poffedit 
([olt~,([O\11~, ~eifer~,~al!~ & habuit prout in pr~fenti(faI
<J5a~iletl~ an]) ~~'l)arn~ vis infrafcript.) poffidet & ha
mutatis mutandis) per prxd. bet proq;vero Rectore & Iegi
Nicholaum Hicks poffeff. ac de timo poffeffejl1fd. fuit per tem
& pro fubtraction. & non fo- puspd.ac etiam in prxfenti eft 
lucon' oblacon' omnium viro- communiter dit1us tent. habit. 
rum & uxorum fuarum inhabi- nominat'& reputat. palam pub
tan. infra paroch. ill. finefq; Ii- lice & notorie p~:mit tamen,&c. 
mites & loca decimabilia inde ac ponit-conjl1nCtim & divHim 
annis & menfibus fuprad. eo- de. quolibet Item quod tam de 
tumve quolibet uno five aliquo jure communi hujus inditi 
traxit in pladtum caute & Regni Anglia:: quam ex an .. 
fubdole Iibel1and. in eadem tiqua & laudabili legitimaque 
Curia Chrifrianitatis verfus prx[cript. conflletud' a tempo
prxfat. Nicholaum Hicks in re & per tempus cujus inhii 6. 
& per quoddam libel111m & ve contTar. memoria hominllm 
qllandam Schedulam eidem non exifrit h'Ucufq; inviolabil. 
libel10 fubfcript.feu annex.ver- & inconcuffe ufitat. & obfer
fllS eundem Nicholaum Hicks vat. ac in contradictor. jlldi
in eadem Curia Chrifl:ianitat. cio fa-pius feu faltern fernel 
exhibit' fub forma fequen vi. obtent' jllS perpdpiend. recipi .. 
delicet Imprimis quod prCEfat' end. & habendo omnes & fin
Magifter Samuel \Voodefon gulas decimas tam majqres 
Annis Domini 1789, 1 690.&C. quam minares mixtas & minu
videlicet elapfi~ menfibus in tas quafcunq; ca:teraq; jura & 
eifdem refpecHve concurren. emo]urnentaEcdefi<e qu~cunq; 
necnon menfibus MartH Apri- in Schedula prxfenriblls an
Jis &c. Anno Dni. 169~' jam nex. contentLlm & fpecificato 
curren. eorumve rnenlium &. infra Parochiam de Hunt
annoram quolibet uno five ali- fpill prxdiCl:a finefque limites 
quo fuit & erat Readr Eecle- & 10ca decimabilia ejllfdem 
fi::e Paroch. de HuntfpiH prxd' ubicunq; qllandocunque quo
ac omnium & fingularum deci- .modocunqlle & quotiefcunque 
rnarum jur. & emolument. Ec~ provenien.crefcen. renovan. & 
defiafiicorum ad eande Recto- contingent ad Reaor. ibidem 

quem,. 
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quemeunq; pro tempore e~i
fien. eju{ve fir mar. & ad dIc
tum MagHlrum Sam. Woode
fon ClericumReetorem ibidem. 
moddnum fpeClavit & per
tiouit fpeCtat & pertinet fie
que fpettare & pertinere de
buit debet & debebit in fu
tur. ae ponit ut fupra Item 
quod a decem vigint. trigint. 
quadraginr. quinquagint. & 
fexaginta annis ult. elapf, ul
tra & citra neenon a tempcre 
& per tempus cujus initii five 
contrar. memoria horninw non 
exHlit ReCtor diCtze Redorice 
Eeeler. Paroeh. de Huntfpill 
prxd. temporibus fuis refpecri
vis fueee,ffive exifren. didusq; 
MagHl:er Samuel Woodefoo 
CJericu-s Rector ibidem mo
dernus ejufve prcrdeceffores 
& omnes & ling. prxdeeeffores 
fui temporibus fueceffivis in 
eadem exifren. in eadem fuer. 
prout eife debuere in quieta & 
pacifica poffeffion. feu quafi 
juris percipiend.&habend'om
nes & fing. decimas prxd. eafq; 
per fe vel fuos prcrdeceifores 
receper. habuer. & de & fuper 
eifdem libere & plenar. difpo .. 
fuer. aeq; fie fuit & eife debeat 
percepit recepit & habuit 9if
pofuit prxfat. Magifrer Samu
el Wodefon Clericus Rector. 
antedia. toto & ornni tem
pore incumben. fux'in eadem 
jur.& nomine Rectorix fuze ufq; 
ad & in tempus graminum io': 
frafeript.ae po nit ut fupraItem 
pra.d' Nicho]aus Hicki annis & 

I 

menfibus fupradictis eorumve 
uno five aliquo ornnes & fiogu
las res deeirnabi1. decimas fru
Ctus jure & emoulumenta. in 
Sched' prxfent.annex.eontent. 
& fpeeifieat. infra Paroch. de 
Huntfpill prxd' finefq; limites 
& Ioca decimabilia ~jufdem 
provenien. erefcen, renovan.& 
contingen. proll t in eadem 
Sehedula narratur & deducun
tur (quze quidem Sehedula 
pro bie leao & infert. & habe
ri vul t pars ifta proponens qua
tenus fibi expedit & non al. 
neque tali modo) habuit te
nuit poffedit· reeepit pereepit 
& ad ufum fuum proprium 
convertebat & applicuit ae 
ponit p~rs ifra proponens de 
quolibet alio numero rerum re
fpeCtive decimabil" & decima
rum in Sehedula pra:fentibus 
ut prcefertur annex. refpedive 
CO.ntent. & fpecifieat. majore 
modo vel tninori necnon de ta
li &. tanto numero quali & 
quant.per probation' Iegirimas 
aut confeffion' partis in even
tu hujus 1itis plenius veniet 
com proband. ac ponit ut fupra 
Item quod vterus valor five 
eftimatiocujuOIibet rei decima. 
bil'rerurn refpedivedecimabil' 
in Schedula prxd. prcrfentibus 
ut przefertur annex. content. & 
fpecificat. quam decimarum fi
ve decirnze partis eorundem ad 
fumrnasfiverefpeClivosvalotes 
in eadem Schedula mentionat. 
menfibus & annis fupradictis 
eorumve un' vel aliquo com-

. muni 
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muni hominum efl:imation. 
notorie fe extendebat & ex
tendit ae ponit pars ifra pro
ponens de qualibet al. fumma 
five va10re rerum refpettive 
deeimabiJ. & decimuul11 rne
qio vel minori neenon de tali 
& tanta fumma five valore 
qual. & 'quant. per probatio
nes legitimas in eventu hu jus 
litis plenius' veniet eompr04 
band. ac 'ponit ut Cupra Item 
quod pr~fat. Nicholaus Hicks 
ad folvend. tradend. & deli
berand. pr~nominat. Samueli 
Woodefon Reaor. antedja. 
feu ejl1s in h1e parte legiti
rno deputat. omnes & {ingulas 
decimas prCEdict. fie ut pr~
fert. folvi confuetas ac prCEfer
tim decimas' jura emolumenta 
EecIefiafiica pr~dia. preefen
tibus ( fic ut prrefertl1r) an
nex' content. fpeci fica t. vel 
aliter ad debite componend. 
cum eodem pro eifd. feu eius 
Jegitim. deputat. fCEpius feu 
faltern congt:ue & legitime re
qui fit. & interpellate fl1it qui 
fie requifit. & interpellat. pr~-

_ miff. feu eorum aliquod facere 
non curavit neq; in preefenti 
curat fed tenuit & folvere re
cufavit fed faltem plus jufie 
difil1Iit & differtin prxfenti in 
anima:: fua:: grave periculum 
didique Magifrri SamueIis 
,Woodefon Refroris antedifri 
prxjudicium non modicum & 
gravamen ,ac ponit ut fupra 
Item qd. prcrfcit. NichQlaus 
Hicks fuit& eft inbabitan. Pa
roch. de Huntfpill. Bathon. & 
Wellen. Dioceff. & jurif. pra:d. 

notarie [tlbdit. & fubjea. ac 
panit ut [upra rtem quod pra::
miffa omnia & finguIa fuer. 
& runt vera notoria publica 
manifefta parit ac farno(a ac 
de & Cuper eifdem Iaborarunc 
prout io prxfcnti laborant 
publica vox & fa ma unde faCl:a 
fide de jure in hac parte re
quifit. petit pars ditti Magifhi 
Samuel. Woodefon Redoris 
antediCl:. jus & juftitiam & ejus 
complementum fibi fieri & ml
nHhari cum effeau &c. in qua 
quidem ScheduJa JibeJlo pr~
difr. ut pra{cntur annex. coo
tinetur hie Anglicanis verbis 
fequen. videlicet Imprimis, 
"m:lJat in tlJt ~ont1J~ ann 
~ear~ afo~efatil~ aU') fome 
o~ one of tiJent, UPOll t~e 
arcnement~, <fctate ani) 
'Lann~ mnitb be tlJe failJ 
NicholasHicks' hab tell), pDf::: 
retrei) ann enjopen in the 
fain ~arifb of Huntfpill, 
ani) tttlJeable101accfj tl}ere::: 
of tlJere w'. ftept ferilili ~ 
ann nepsauring Ullcnt'p 
'<f1lJe::~lJeep') ani) 'of tlJcm 
, tfJere . \l.1a~ Featlp faUen: 
ttnent1'J1amb,~,eatl)lJ.;antb 
1Uo~tlJ tfnee~htUing~.,ann 

;tiJe ~itlJe after tbat m(1\ e: 
Item.. tuat tlJe faii) Nicbo
las Hicks in tiJe ~(;ntth1 
ann ~ea.r~ afo~erain, aU, 
fo1tt~ 0: one of tlJem, \tlitb~ 
in tlJe fain ~arilb of Hunt
fpill., ann tttl:)eablc ~la(;e~ 
tbereof., bab ann It'cpt feen~ 
ing anti nepatlurtng 1'ear~ 
It! four ~O\l.l~ anti four 
~etfer~ .. ann fo~ tf)e ~ilfi 
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of earb~o\u lje it< to par 3 d. 
ani) of ~berl' ~eifer tlJ~ee 
balf pence acco~i.ltng to tlJe 
(JiuUom oftlJe falll ~arim; 
Item, ~lJat tlJe fat II Nicho
las Hicks of tlJe fati) ([o'ro~ 
anil ~etfer£; abobe~menti:: 
etten lJatJ faUen l'earll' fir 
<lta!be~ bJiJiclJ be b~elJ up 
fo~ tl)e ~ail, fo~ eactj tJe i)J 
to pal? one tJslf ¥)ennl' ac~ 
CO]lling to fue cJtuffom of 
ttJe fatD ~atilb : Item., ~l}at 
fur faiD Nicholas Hicks tge 
Sl@~,ntlJ15 ann ~ear~ afo~e~ 
fa: i), aU, fome, o~ one of 
tl}em 1tlitbin tl)e ~arifJ) of 
Huntfpill, ani) titlJeabfe 
~lace~ tlJereof fJRD gelD 
aub po[c1TeD 20 a're~ of 
~eai.lom 1lllJirb i)e lno\ll~ 
£Il, o~·caufei) to be tno\lleil 
rear!p, fo~ caciJ acre of 
tDhicb tiJere i~ l?earll' bue, 
slill be ougl}t to pat' to tiJe 
merto~ of Hllntfpill afo~e~ 
fain, fo~ anb· tn lieu of 
1lJ:itlJe~ual' 2 d. ac~o~bing 
to t!Je <tutlom Qf tUe falD 
10aritb! It~m, ttl}at t!Je 
fa ill Nicholas Hicks t!Je 
Sl@ontl)~ ani) ~tar)J afole~ 
fail), aU, fome o~ one of 
tfJrm, trttl1in tl)e Caib 10a· 
tift) of Huntfpill afo~eraib, 
bab anil poCfetTeb one 
,(15arilen anD t\110 SIl)~~ 
d}arll~ rearlp,. fo~ \.lJbidJ 
tbere i~ 'Pearl!, nue, anb 
l)e ou~vt to pal' to t!Je me~ 
ctc1 of Hllntfpill afo~efatb 
~d.acco~i)ing to tiJe~utlom 
(If tlle faib 10artlb, viz. one 
~ennr fo~ lJi~ <l5arllcn anb 
ead) ~~cbarD ! Item, rJrlJat 
thr Caib Nicholas Hicks tfJe 
gsontfJ~ anll Fear~ afo~e:: 
faio, aU, Come, o~ one of 

2 

tuem, b.lttf}tu tlJe10ari8J of 
Huntfpill, anll titbeable 
~la,e~ tbereof lJail, ani) 
l1ept ftelling ani) ilepatlu~ 
ring ten cJtolt£S abobe one 
!1?eur eli), mlJtdJ be folb a~ 
war befoJe tiJer \tiere nfen 
to flje ~lo\1) tiJe feentn~ 
anlJ l.lepatlurtng of eaciJ 
([olt tfJe ~antb~ anb 
~ear~ afozefailJ being 
montbll' lllo~tlj 4 s. ann t!Je 
ltitlJe after tbat mate; anll 
alCa lJall anb ftept feebin~ 
anlJ bepatturing tlJe 
~ontlJ~ anb' ~ear~ aCole;: . 
faill, aU, fome, 01 one of 
tl)em in tbe faib 10aritb 
ten (lr otv~, tett'e,Jer~, tell 
~teer~ anb ten SlD~fn from 
tlje ~ime be bouglJt tl)ettt 
to tue 'Qrttue be COib tlJcm 
off, tl)el? were neber e~ 
plorelJ to plO\ll o~ paH, tlJe 
~erbage anb bevafturing 
of eaclJ of t!Je ratll cJto'Ws, 
~eifer~, @bteer~, anb £1D;r;: 
en being montlJlt' tllo~tl) 
4 s. aniJ tlJe 'QCitlJe~ aftev 
tbat mate: Item, aruat t!Je 
faib Nichola~ Hicks, tlJe 
~ont!J~ anb }gear~ afo~e~ 
Catb, aU, fome, Ol one of 
t!Jem in tfJe faib 10artfb. of 
HuntfpiIJ,anll tttlJeable1&la~ 
ce~ tlJereof bab anll ftept 
four ~ate~, anb of tlJetn 
hab fallen anb rccetbeb 4 
ctolt~ pearlp, fo~ tl}e faU of 
eacl) lJe i)1 anb 0 ugbt to 
par to t!Je meao~ of Hunt
fpill afo~efaib one ~enn1? 
accotbtng to t!Je <JCutlom 
of tbe Caib ~arttb: Item, 
~lJat tue taillNicholas Hicks 
batb tue 9@ontlJ~ ani) 
Fear~ afoJfatll,aU., O,l fome 
o~ one of tlJem, bwclt ttl 

t{lc 
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,tl1e faib ~arilb of HllntfpiH 
ani) be anb IJt~ [[life gabe 
recfibelJ, Ol at leaft ougut 
t,o I)abe tcccibetl tlJe ~ol1! 
~acrament of tl)e lLo~i),~ 
~uppet at tiJeit otlln ~a~ 
rUb ([hurd) fo~ mlJofe ®f:: 
feringu be i~ rearlp to par 
to tiJe 1liecto~ at Eafrer o~ 
tberedbout~ 4 d·rearlr, viz. 
:2 d. fo~ raciJ: Item~ '(ttlJat 
tlJe faitl Nicholas Hicks tiJe 
~OlttlJ~ anti ~rar~ afo~e~ . 
faib, a 11:, fome, o~ one of 
tlJe1u hlitlJin tfJc fail! ~a:: 
riO) anil titlJeable ~la,e~ 
tlJe~eof I)ail liept ani) b~eil 
up 40 lJean of ([attIc m{JtdJ 
I)e fqlll befo~e tlJer came to 
tge ~lO\11 o~ ~ail t!Jc $er:: 
11 age anil nepatluring of 
eac!) of tlJe fame being 
montlJlr \no~tlJ 40 s. a.nil 
ti)e ~itlJe after tbat mate: 
Item, '(tbat tiJe fain Nicho
Jas Hicks tije ~ontlJ~ ani) 
lPear~ afo~efati), aU, fotne. 
I)~ one of tlJem UJitlJtn tile 
faitl ~atiru of HuntfpiIl, 
anb titlJeable~lace~ tlJere~ 
of batl anb liept 6 aro\u~., 6 
'eifer~ 6 ~teer~, anb· fi~ 
ilDretl, after tl)er ban been 
turnctl off from ~lO\lJ anb 
~atl, tlJc feebing anb nepa:: 
fturing until tiJep mere fat 
anti loafien on a~fuclJ, anti 
tl)etl folll off ftom tlJe 
<llJ~af~ tlJe ~£rbage ani) be:: 
pailurirtg of tlJe fain <fc/w~ 
~eifcr~,~teet~ ann IDxetl, 
being tnontlJlr h1o~tb ) s. 
anb tlJe ~itlJe after tbat 
1ti&te! Item, that' tbe fain 
Nich. Hicks tlJe~otltt~ anll 
~earfS afD~erail1} aU, rOUle, 

O~ one of tIJem tab aub 
bep t feetlin~ anb bepathc:: 
ring 8 <!towS anti ~tifet~; 
anti of tIJem. iJall faUen 
sull t'ecetbeil8Qialbe~ l'ear~ 
Ip eacb ([aU at 71l1eeft~ oIl. 
(tolJidJ if$ tl)c <ltutlomarr 
time fo~ tlJe ~itiJe calf) 
being Ulo~tlJ 10 s. anlJ tue 
t!CttiJe~ after tlJat llICltC, 
Prout per eopiam libeIIi & Prout 
Sehedulx prred. hie in Curia per Co;: 
prolate & lect. inter alia pIe- pia~ l~~ 
nius apparet. Ipfumq; Nich. belhapo: 
H· k . d C . Ch' ·ft" pareto IC ~ In prre. una rtllla-
nitat.eorlJim prrefat.judice fpiri-
tuali oeea.Gone prxmiffor. com
parere ac eidem Sam. Woode-
fon de &. fuper prremiffis re
fp<?ndere minus jufre afirinxit 
ae lieet idem Nich. Hicks qoo
libet anno Annorum prred~ 
quo ipfe idem Nicbolalls ali,;. 
quos agnos vitulos five pulIos 
aliquas vaeeas five juveneas 
muJgibil. aIiquod focnum ali-
qua gardina five pomaria infra 
Paroeh. prred. finefq; limites & 
loea decimabilia inde exHl:en. 
crefeen. renovan. five prove-
·nien. habuit vel infra Paroch. 
prred. habitavit femper paratus Parat. ad 
fuit& obtulit & adhue parat. folvend. 

'/1.' d r. I' d' 'd th~ Me.. eXlLllt a 10 ven ,el em Sa- d D .... 
I' d".a. r. d us eel'" mt;le I prce llA.. 1eparal. enar. mandi .. 

fummas pro decimis agnorum' ~ 
vitulotutn pullorum vaeca-
rum & juvenearum thulgibil. 
freni gardinofum & pomari.;. 
orum &: pro oblation. pra'difr. 
juxta .formam & effeCtum fe
peral. ,modofllm decimandi 
prxdiCl. lieetq; idem Nicho .. 
Jaus 0mnia 8( fingula pr~mir-
fa pra:diCt. in ejl1s exonera-
tion. folotion. decimar. per 
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Mich. 6 W. & M. in B. R. r694-

Aclicet pr~fat. Samuel. petit in eadem prxd. profecut. fnit (prxd. 
the Plain- Curia Chri!l:ianitatis coram breve de Prohibitione non 
t}lf~uj pra:fat. Judice Spirituali pIa- obftante) in dicrorum Domi
~{lathis citavit & allegavit ac inevita. ni Regis & Domina:· Regina! 
matter. i.n bili tefl:imonio probare fxpi- nunc contemptuin & contra 
the Sptrt- us obtulit ,idem tamen Judex prohibition. prxdifr. unde 
tualCourt, S .. l' ]']1 'd N' I 1 ' t . yu the plntua 15 p aCltum a egacon. I em Ie 10 aus qUI am pro 
Judge fe- & probacon. iII. admittere feu Domino Rege & Domina Re~ 
fuJed.t~ reeipere penitus recufavit ac gina quam prq feipfo &c. dicit 
admIt 1t, pr<ed. Richardus Heley pra:d. qd. i pfedeteriorat. eft & damp .. 
and pro- 'h' 1 d fi ' . h b d I' ' 1 mded. Nlc 0 aum per e nltlvam num a et a va entlam 200 • 

difrx Curice Chriftianitatis .&' inde tam pro DominQ He
fententiam de & fuper. prx- ge & Domina Regina quam pro 
millis in Ii bell 0 & Schedula feipfo produdt fettam, &c. 
prxdia:. content. condemn are Et modo ad bunc diem The De:' 
& ad decimas prxd. in for- ~ciIt. diem veneris prox. poft fendant 
rna prxdifr. petitas folvend. craftin. fanth~ Trinitatis ifto 1mpllrics. 
eompellere totis fu.is viribus eodem Termino ufque· qoem 
eonator ac indies machinatur diem pr~d .. Samuel Woode-
in diet. Domini Regis & Do- fon habuit licehtiam ad bill. 
minx Reginx nunc contemp- prxd ioterloquend. & tunc ad 
tum coron. & dignitat. fna- refpondend. &c. coram 00-
rum & ipfius Nicholai Hicks minD Rege & Domina Regina 
grave dampnum prrejudicium apud Weftm. venit tam pra:-
& depauperacon. manifeCr. difr. Nicholaus Hicks qui tam 

'Ac licet & contra debitam Jegis for- &c. per Attorn. fuum prx-
a Wr!t,o! mam & prxfcription. & coo- ditt, quam pr~diCl:. Samuel 
Prohl~td~ fuetl1d. & modos decimandi Woodefon per Egidium Clerk 
~:!tedand prxdifr. ac ]jcet prxd. Nicho- Attorn. fuum & idem Samuel And 
deli~ered laus Hicks ultimo die Augufri defend. vim & injllr. quan- pleads.' 
hehh~;~et An.n~ I\~gni dj~. Domi,ni.' do &c. &. om,nem. conte~~ .. 
jince/ro- WIlhelm! & Dom,mx Mar~x t.um· &, qUlCqllId &c. Et dICIt 
Nedr:. nunc RegIS & ReglOx Ang!J;.e quod Jpfe non eft profectlt. 

&c. quinto apud HuntfpiIl p1'itum prxdifr. verfus pra:fat. 
pr~d. in Com. prred. Breve Nicholaum in Curia Chrifii
didorum Domini Regis & anitat, pofl: prohibicon. ditto 
Domin::e Regina: de prohi- Domini Regis & Domin~ Re
hition. in eontrar. prxfat. Sa- ginx fibi inde deliberat. pro-

o 

mueli Woodefon, deJiberavit ut przditt. Nich'us qui tam 
Idem tamen ,Samuel Woo- &c. fllperins fuppon, & de 

.defon pJacttum, il1Lld v'erfus hoc pon, fe fuper patriam Et I;{ue. 
pra:fa-t. Nicho]aum profequi prxdiCt. Nicholaus qui tam 
non ceffavit fed placitum iII. &c. inde fimiIiter &c. fed pro 
ulrerius in Curia ChrifHanitat. brevi Domini Regis & Do-

mjn~ 
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mina: Regina: de conrultatione 
quoad decimas agnorum pro 

Ir' ,1 qui bus idem Samuel prcrd. Ni-
..,eu pro I I . C . Ch' fl' . 
confulta- etl0 CltJm In una rl111amta-
tione ha- tis prxd. coram pra::fato Judice 
bend. he Spirituali traxit in placitum 
fia~h- habendo idem Samuel dicit qd' 
C;jlo~ prxd. Nicholaus menfibus & 
for the annis in narratione pr~d' fpe-
Lambs. cificat. habuit eufrodivit & de-

pafruravit fuper terras & tene .. 
menta fua infra parochiam de 
Huntfpill prxdifr. viginti oves 
matrices & ex illis habuit vi
ginti agnos annuatim quemli
het eorum valoris 3 s. pro de
cimis quorum quidem agno
rum eidem Samueli ut Redori 
EecIeux paroeh. prred. debit. 
& folubil. idem Samuel ipfum 
Nicholaum in Curia Chrifria
nitatis pra:d.eoram pra:fat. Ju
dice Spirituali ante profeeuti
on' prxd. brevis de prohibiron. 

'TraverJe. traxit in placitum prout ei be
ne lieuit abfq; hoc quod infra 
paroeh. de Huntfpill pra:d. fl. 
nefq~ limites & 10ea decimabi
]ia paroehix illius habetur & a 
tempore cojus contrar. memo
ria hominum non exifiit habe
batur talis confuetudo & mo
dus decimandi de & concer
nen. decimas agnorum ibidem 
caden. part. & provenien. vi
delt. quod quilibet oceupator 
aliquarum terrarum .five tene
tnentorum infra paroeh. prxd. 
finefq; liniites & loea decima
biIia ejufdem paroeh. qui in 
aliquo anna aliquem agnum 
five agnos fub numero feptem 
agnorum infra parocb. ill. fi· 

nefq limites & loea decim'abilia 
inde part. & provenien. ha· 
buh & folvit & a toto tempore 
fupradicto foIvere u(us fuit ex 
eonfuevit ReCtori Ecc1eilx pa
rochial. de Huntfpill prxd. e
jufve Firmar. five Deputat. Re
tl:oria: illins pro tempore eXa 
inen. eOdel)l anno unum obo
lu(1J fimulis legalis moneta: An
glix pro quolibet tali agno fie 
fub numero feptem agnormn 
part' & provenien; in plena fa
tisfaClione folueon' & con ten
taeon. omnium decimarum ag· 
norum iI1.fed fi idem oeellpator 
in aliquo hujufmodi anna in
fra paroeh. ill. finefq;limites & 
loea decimabiIia inde aliquos 
agnos ad plenum numerum 
feptem annorum part. & pro
venien. habuit tunc idem oe .. 
cupator red.didit & deliberavit 
&' a toto tempore fupradido 
reddere & deJiberare ufus fuit 
& eonfuevit Retl:ori Eeclefia:; 
paroeh. de Huntfpil prxd. eju(:' 
ve Firmar. five Deputat. Re
aori~ illius pro tempore ex
inen. unum agnum eorundem 
feptem agnorum tali anna in 
plena fatisfadione foluean, & 
eontentacon.& nomine & loco 
decimarum eorundem feptem 
agnorum ae Ii idem oceupator 
in aliquo uno anno aliquos 
agnos ad plenum numeruut 
feptemdecim agotum infra 
paroeh. ill. finefq; limites & 
loea decimabilia inde part. & 
provenien. habuit tunc idem 
aecupator reddidit & deliber~ .. 
vit &a toto tempore fupradiCl:o 

n~dden~ 
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reddere & deli be rare ufus fnit 
& conruevit ReCl:ori 'EccIefi;;e 
paroeh. de Huntfpill prcedicr. 
~jufve Firmar. five Deputat. 
Rectori;;e illius pro tempore 
exHl:en. duos agnos eorundem 
feptemdecim agnoru m qnolibet 
tali anna pro decimis eorunde 
feptemdecim agnorum prout 
prced. Nicholaus fuperius inde 
queritur Et hoc parat. ell: ve
rificare unde pet. judicium & 
breve diCl:i Domini Regis & 
Domina: Reginx de con[u]ta
tione quoad decimas agnorum 

. . pr;;ed. fibi in hac parte coneedi 
s~ lz'ke- &c. Et pro confultatione ba-
wife for b d d d' . I theC~lvel. en. quoa eClmas VltU 0-

rum pr~dict., pro qUibus idem 
Samuel ipfum Nicholaum in 
Curia ChrifHanitatis prced. co
ram pr;;efat. Judice Spirituali 
traxit in placitum IdemSamuel 
dicit quod prxd Nicholaus in 
menfibus&annis prxd. habuit 
cufl:odivit & depafruravit fuper 
t.erras & tenementa fua infra 
paroeh. pr;;ed' fexdecim vaccas 
& juveneas & ex illis habuit 
quatuordecim vitulos annua
tim cad en. part. & ,provenien. 
quemlibeteorum vitulorum 
valoris decem folidorum pro 
dedmis quorum qoidem vitu
]orum eidemSamueli ut Recto
ri Eec1efix parocnix prxd. de
bit. & folubil. idem Samuel 
ipfl1m, Nicholaum in Curia 
Chrifrianitat.pd.eoram pra:fat. 

Traverfe. J lldice Spirituali ante profecu
tion. prxd brevis de prohibi
tione traxit in placitum prout 
ei bene licuit Abfq. hoc qnod 

5 

infra paroeh.de Huntfpil pra:
diCl:. finefq; limites &1 loea. 
decimabilia inde habetnf & a 
tempore cujus eootrar. memo
ria hominum non exiftit habe
batur confuetudo quod quili
bet oecupator aliquarum terra
rum five tenementorum infra 
paroeh. prxd. finefque 1imites 
& 10ea decimabilia ej .. rdem 
paroeh. qui ali quem vitulum 
five ali quos vitulos fub numero 
feptem vitulorum infra paracha 
ill. finefq; limites & loea deci
mabil.inde in aliquo anna part. 
& provenien' habuit & folvit & 
a toto tempore fuprad' folvere 
ufus fuit & eonfuevitReCloriEe
lefia: paroeh. de HumfpiI pra:
diet ejllfve Firmar. five Depu-

'tat. ReCl:oria: illius pro tem-
pore exill:en. quolibet tali an .. 
no unum obolum talis legalis 
monetce pro quoJroet eorum-
dem vitulorum in plena fatif
faCtion.foIueon'&contentaeon. 
omnium decimarum vitulorw 
illorum fed fi idem oecupator And fa 
(a~ blZfo~e fo: llatnb~) & IllJo for 
pro eonfultatione habendo quo- 1l11lhe 
ad decimas pro depafruration. 0M,ther

tt 
~ 

IJ ~ ~ • 4 erJo 
pu orw vaeearw Juveneorum 
juvencarum & bovum minime 
mulgibil. nee aratra u6tat. nee 
non a1. averiorum infruaifero~ 
rum infra paroell. pra:d. de· 
pa([urat. pro qUibns id~m Sa-
muel pr~fat. Nicholaum . in 
Curia Chrifiianitat. prxd. co-
ram prcefat. Judice SpirituaJi 
traxit in placitllm idem Samu-
el dicit qnod. prxd. NichoJaus 
in quolibet anna annorw pri-

dieto 
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ditto habuit cul10divit & de .. 
pafruravit fuper terras & tene· 
menta fua pra:dia. infra pa
foch. prxd' pullos vaccas ju
vencas & boves minime mol· 
g;bi1. feu aratro uLitat. & alia 
averia infrucHfera in narrati
one prxd. mentionat. pro de
cimis quorum <J.uidem averio
fum depafturatlOne eidem Sa
rtlUeli ut Rettori Ecc1efix paro
chialis pr.ed. debit. & folubiJ. 
ide Samuel ipfw Nicholaumin 
Cur. Chrifl:ia~itat. prxd. co
ram pra:fat. Judice SpirituaJi 
ante p.rofecution. pr~d. brevis 

. de prohibition. ut pra:fertur 
traxit in placitum prout ei bene 

TraverJe. licuit abfq; hoc quod infra 
pr~d. Hundred. de Huutfpill 
& Puritan en: & a toto tempore 
fupradiCl". fuit antiqua ~on
{uetudo a toto tempore fupra
diao ufitat. & appro-bat. quod 
omnes inhabitantes infra·Hun
dred. prxd. aJiquas terras pra
ta feu paaur. infra Hundred. 
pra:d. occuptmtes fuer. liberi 
immunes & eXQnerat. & de 
tempore in temrms a toto tem
pore fupradifr. liberi immunes 
& exonerat. eife debuer. de & a 
folucon' aliquarum decimarum 
de aut pro depafturacon' ali
quorum averiorum minime 
mulgibil. feu aratro ufitat. 
Anglice not emplopen to 
plouglJ O~ pail per ipfos de
paft. in aliquibus terris pratis 
feu panur. infra Hundred. de 
Huntfpill & Puriton pd. exi .. 
fren. cPut pd.Nicholaus fuperius 

queri tur Et hoc parat. eft verifi· 
care unde pet'judicium & breve 
ditto Dom. Regis & Domio:E 
ReginX' de confultatione quo
ad obligaco'n' & decimas pro 
depafruration. averiorum mi
nime muJgibil" nee aratro uft. 
tat. & al infruGtiferorumaveri-. 
ornm pro quibus ide Samuel 
ipfum Nicho]aum in Curia 
Chrifiianitat. pd. ut prdertur 
traxit in placitum fibi in haC) 
parte concedi, &c. Et l' brevi 
ditl. Dom. Regis & Dom. Re
gine pro confultatione habendo 
quoad oblation. przd. decimas 
vaccarum & juvencarum mul. 
gibil. prxd'decimas freni pra:d. 
decirnas gardin. & pomar' & 
prxd. decimas pr~d. quatuor 
pullorum in paroch. prxdifr. 
annuatim caden. pro qui bus 
idem Samuel ipfum Nichola
urn in Curia Chrifriani tat. prx
ditto traxit in placitum idem 
Samuel petit judicium de nar
ratione prxd. quia dicit quod 
narratio ilIa materiaq. in eade 
content. minus fufficien. in 
legeexHrunt ad ipfum Samuel. 
ad narration. ill. quoad eafde 
ob1ation. & decimas refpon
dere compellend: Ad quam 
idem Samuel neceife non ha
bet nee per legem terra! tene
tur aliquo modo refpondere 
Et hoc parat. eft veriocare uo
de pro defeClu fulliden. narra
con. in hac parte idem Samuel 
petit judicium de narr. prxd. 
& quod narratio iJla quoad ob
lation. & decirnas ill. cafietur. 

& 
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2 Salk. 
6SS· 

& quod Breve diCtorulTI Domi- cholaus ut prius dicit quod in
ni Regis & Doininx Regin<E fra paroeh. de Huntrpill pra?d. 
ei inde eoncedatur, &e. Et finerq limites & )oea deeima
prxd' Nicholaus dieit quod bilia paroell. ilIa: habetur & a 
per aIiqua per prxdifrum tempore CUjllS contrar. memo
Samnelem fuperius placitando ria hominum non exifHt habe
allegat. idem Samuel Breve batur taJis conruetudo & mo~ 

,diet Domini Regis & Domi- dus decimandi de & concer
nx Regina?' de confultatione nen' decimis agnorum ibidem 
habere non debet quia quoad eaden' part. & provenien. \'i
pr~d>_ plaeitum pra:d. Samue1is delt. a~ b£fo~e; tlJe lifie mo
modo & forma placitar. quoad dus fo~ ([albe~ a~ befo~e., 
decitnas agnorlllTI pro qui bus tlJeliItemodustobze~cmpt:: 
idem Samuel ipfumNichoIaum Cll in non decimando fo~ tiJe 
in Curia ~hriftianitatis pra:d. jJniJabitant~ &c. a~ befOle, 
coram pra?fat. ;udice Spirituali anll a 1oinll~r in ;eemUto:: 
traxit in placitum idem Ni- ret a~ to tl}e reff. 

Hicks t'{)cifus W oodefon. 

I~ a: ~JobibitiOtt tue ~laitltiff fug!;lclleb, tbat tlJe 
~erillJ of Hl1ntfpiIl i~ an antient l0ariQ)~ of hlbtclJ 

iJe \\1a~ an jJnbabttant., anll ufeil JLanll~ ti)rre; tlJat 
itt tile faill ~atilb tijere i~ a <ltuffom to pal? -fcllcral 
fmaU ~um~ to tiJe ~arfon in lieu of (mall ~itfJe~, 
1tll)iciJ ~UtU~ are parttcularlr fet fOltlJ., tlJat tlJt~ 10a~ 
rifb \Ua~ wttlJin tlJe ~unlllcllof Huntfpill, anb tlJat 
tiJere i~ a ([ullom aIro fo~ eberl? jjnlJabttant anll goc,u~ 
pier of ].;anll~ mitlJin tlJe fain ~unll~ell to be iltf::: 
d)argeb of ~itlJe~ fo~ tlJe 10afture of barren anb un:: 
p~ofttabl~ €attle. 

'QrlJe iDefenllant traberfeb tfJe ~uftom~, anb g)true 
being tlJereupotl joinell, it \\1a~ founil fo~ tf;Je ~lainttff. 

anll 'nom it \l.1a~ mobell tn grrell of ~ullgment, I. 
tiJat a <ltuftom aUcllgen in non decimando in a 1UlJole 
~unn~eb, i~ boiil ttl )Law. ' 

(2.) gllmitttng it to be goob., t'et it t1.1a~ not mell 
pleaiJeb lJere, beC8ufe tlJe 1&Iainttff l.Jab not tbe\tJn tlJat 
tiJere 1Da~ a: fufftctent fj@aintenance fo~ tlJe 10srfou 
bcall£~ ttJofe ~ttf;Je~. 
, i1Firll, it \tla~ argueb, tlJat tlJi~ €uftom \tJa~ againll 
~ommotllRiglJt, becaufe tijere tna~ neber l'ct aut' 10~e. 
cellent of a ([ullom to bifclJarge a: )LSl'man in non de
cimando: 't!l:i~ agreeb a~ to ~cdeaafttcal ~erfon~ fud) 
a Cltuftom mar be gooD, but not a~ to a Jl.al'man, 

2. ilecsuCe 
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bccaufe IJr. IDa~ not capable., at rije <lroffi1uon lLam to lJab~ 
\!Itttc~., ani) tlJetefo~e (oulll not fue fo~ tl)em in tlJc ~pi~ 
ritual ([ourt, but now lJe t~ cnablelJ br tge ~tatute of 32 H. 
8. c. 7, 

ani) a~ 'Qr:itlJc~ in general ate' ilue of common lRig;bt., fo 
tlJt~ particular ~ttlJe of ggt1tment of batten ClCClttlc i~ bue 
tlJe tatlJer, bfcaufe tiJofe \1:JlJiclJ ate fo: tue ([art arc ntfdJat~ 
gell bt: cuttom; 'tt~ tlje Ull)ole ~~ofit~ of tlJe )L,antJ out of 
muid) fome tl}tng~ muff be paill to tbe ~arfon. 

a llarman i~ aUowell to p~efcribe in modo decimandi, but 
not to be £~empte'/) from aU flCttlJe~ in general., becaufe fome 
mul'l be pain., ann are llue of ((ammon l!Ugl]t, tlJo' tlje 

. )]iuautttr be afcertainell bl} QLuftom ani) dlfage. 
1f tbet£fo~e ~itlJe~ are ilue of ([onnnott 1LiigfJt'l fud) a 

~~ercription eitljer in a ~~nll~en o~ ([ountr mill not be 
gOOil, becaufe if it tbouln be alloUlcll, eberp ~etrotJ tn tlJat 
~un'O~£n o~ ([ountr mtgt;t p~e!(:tibe, llotl)tng 'moult) be left 
fo;t tiJe 10arfon. 

'€:t~ true., tnt' JLo~i:J Rolle afUrlUg tlje colttrarp'l but tJl~tlie~ I Roll. Abt. 
tt again in tlJe fame ll.tine, ml}tclJ a)eUl~ tl)at :l5ooli to be 6s~·lr Abr 
of little gutuo~it1! itt tlJt~ ([afe. ~ 4~' • 

3tti~ ltliemife faib in ti)e faUle leaoh, tl)at a 10~obtbttion K?dder ver~ 
\lla£S gtanteil ina <lrafe of tJJe fame jf:!ature mttlJ tlJt~, mlJtd) Jus Edwards. 
\1la~ tijU)1 ; viz. a ~al1 p~efntl)eb to a ~u1l0nt \l1itlJin tIDO 
It}unilleb~ of MiddIefex ann Surrey, tlJattf a <!tommon )Ballet 
b\lleUing in eitlJer of tuefe ~UUl)~eb~~ lbonti) ettct a Sl@tll 
tlJere to gttnb ([02" fo~ iJt~ 'Qrrabt, ani) feU it to ([uftomer~ 
in o~ neat tbofe ~unn~elt~ fo~ ti)ett ~uaenan,e, tlJat {ncb 
a. :l13alier lbonti) par no 11ritlJe~ fo~ tue <lto)n. ' 

lOut tile lReafon upon UJijicb tl]at ~afe tuas ~njun~eb., 
bo'ti} nDt {uit mitiJ tlJi~; fo~ tl)e 10arfon tbere l)all mo~e nub 
greater t!CitlJe~ out of tlJe llann~ of t!Je ~1ll}abitantSj anti 
of tlJrm 1tlbo U1ere fuRaitlell tn tlJofe lI)untJ~eb~'1 tlJan lJe' 
contil babe br tut mauual ~ccupation of·(1 ~tner. 
~n MichaeImas Term, I ~ C:ay. ann in tlJe fame :lDooli 'ti~ I Roll. Abr. 

mrntionen~ tl)ttt a ~~outbttt01t \lnl~ granteil upon a: ~ut~ 636. 
1nUe, tunt f!titl;Jc£) ou~Ut not to be pain fOl ~!1eafant}1 cett.g~, 
Ol poung ~beafa.nt~ batcuetJ in [[lDDb~ encIof£il tn ~ tije 
arlJiltern of Buckingham!hire, but tlJat tua~ becattfe tl)cr \tIere 
fera:: Natllra. 
~u'b a <lfutlom a~ i~ btre aneng;~n, CQuIll ntbet babe a Re 

rcafouable Qiom'mencemcllt, becClufe of common 1Rt~~t, P!iddf; 'f/er,~ 
1l:itte~ ouglJt to be pain out of aU llann; ann tiJo' b£fo~e fiu NapieJ;. 
ti)e <Irouucd bf Lateran 110 ~erfon coulil claim tbem becaufc H b 6 
tlJere \tJzre no lf1arilbe~~ ret tun tlJe~ 'Were ilne to t~e, <lI:l)utclJ~ Q, 29 ' 

X x tlJo' 
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tbo' it \lJa~ .in tbe 100tuer of tl)e Donor to gibe tl)em to \l.llJat 
~virttual 10erfon be tl)ougljt fit. 

·(!!:t~ in favorem EccJefix, tlJat tlJe "/Lam will not allo1tl 8 
~~ef,rtptton in non decimando to p:cbail agatnit ber; 'tt~ 
true, a ~~efctiptton 1ttengtlJett~ all otuet ~itle~, but i~ of 
no ~o~ce tnl)£u plealleb in ~ifdJatge of €ttl)e~~ becaufe tIJe 
lLa\\) p~efumes tlJat a JL,arman cannot be abfoluttll' lltftl)ar, 
gell tuitlJout tiJe <lrontent of tiJe ~atron, ~l:ltrol1 anll g)~btll 
nar~; anll tlJen ltftemife tl)e <ll>~ant of fucl) ~ir'lJarge o~ 
<lereluption tuuft appear. 

2 BulA:. 281. qrui~ ma~ tl}e i)piniou of ~t1lfice Doderidge grounbetJ up:: 
Ott tbeautlJolitp of Lyndewode ani) of rue gutlJo~ of tlJe Doctor 
and Student: Q!lJe ml)ole ([Iountrr mal' be bifclJarg;eb of Q!itl:)e~, . 
but t{Jat fud) ~ifclJarge oug\Jt to lJabe a reafonable <!rom:: 
mencement, bJlJiclJ mutt be OJetuetJ. ' 

~o\tl it moulll be berl' tlrange, tl)at tlje l1am lboultl r£:: 
ject a 10~ef'ripttotl to be btfcfJar~eb of ~itlJe~ tn a parti'u~ 
lar ~lace, ani) t'et to aUotn a Qtutlom in a tvl)ole ~Unll~en 
in non decimando. 

1 Roll. Abr. £[)ne angle ~nlfance mar be giben.. ml)ere fud} a <lru{forn; 
f~~' ~~;2. lJatl) been aUomeb; sti~ in Utl' JLo~tI RolIe~ Abridgment, anti 
152: . it \Vas fo: tlJe Sl@illi of (f\ue~; ani) Plobablr tlJellieafon migl)t 
2 Ina. 653· be., tl)at fudJ ~ilfl i~ of little balue to ttJe ~ 10arCon, anti 

llotb not muctJ contribute to tJis ~atntenance fo~ 1ll{JidJ 
fititlJes 'Were o~tginaUr o~llatnell; but 'ti~ but one angle 
([afe flltJtclJ llotb not malie a Jl,aw. 

~lJe <tale of RuffeI anti Backhurfr hll)fcl) tecm~ to gibe fome 
<!l:olout to {ncb a ([uftom~ t~ a controberteb ([afe; it1lla~ 

~ BuIll. 28)< tlJus, viz. ttI:l}e 10arfon libeUetJ fo~ Q!itlJe::\llooll, ani) tUe J9r~ 
fennant p~aretl a 10~olJtbitton bl' menfon of a ~~efcrtptiotl 
in non decimando fo~ mooi) grotutn~ in tl)e [[teltl of Kent; 'ti}l 
ttue~ tile 10~efcription ti)ere \na~ lleniell, ann no 10~OlJtbi~ 

I Roll. Abr. tion grantetl: -ar:lJi~ \\las in Michaelmas Term 12 Jacobi, anll 
6H' pI. 10. ret but two l'ear~ aftermarllS tl)ere mas a (trial at 1)nr 

tn tlJt~ <lrourt upon a ~~obibition., \Duere fucU a 1&~efcrip~ 
tion mas fuggetleb to be llifclJargen of ~itlJe~ of t!Je din:: 
ber~\Vooti gro\lling in tlJe [[(ettl of Suffex, anti it mas fountl 
fo~ tiJe ~latntiff., ani) tl)e ([ourt beln tbe 10~£fcrtption gootl. 

lSut allmttttng fuclJ a 10~efcriJJtiotJ in non decimando fo: 
dlnllct::\l)oOi) in a atdil be «OOtl, 'Pet it nntl not affect tl)t_ 
([afe, bec8ufe in anttent ttim{"~ tlJcre mere manp <!rontro:: 
betfie~ about fud) ttttbe~; fo~ at tlJe ([ommon11atu ~ritlJe~ 
were not to be patti fo~ 'f!tree~, becaufe cutting tl)em bomn 

. ifJ 
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t~ net an (fncreafe of tlJeir dI>lO\l)tl) (a~ itl 4Io~n) but a total 
~eftruction; ·tt~ an uncertain ~~offt, ann not ar~fing rear:: 
11' fo~ tiJe 9@aintenance of tlJe ~arfon" neitiJer ate tiJofe 
~iti)e~ nue of <ltolumon lRtgl)t, but bp ([ullom ani) ~fall'e; 
anti tlJetefo~e in tl)ofe war~, ani) in tl)ofe ~lace~ mijere 
tc:ttlJe~\Uooi:J \\Ja~ oue oulp bp ~ufi;om~ tbe ~atilbioner~ p~O:: 
cureb [[looi) o~ otlJer 1Lani:J~ fo~ tl)e t0arron anb lJi~ ~U{~ 
cetro~~ in @>ati~fartton of aU ~itlJt>\lloOi) in tlJe fame ~atifiJ. 
13 Rep. 13 • 

. ~ebera[ ~etition~ lJabe been mabe to tbe ~arIiatuent 
concerning tlJe tliiglJt to (ucb ([itlJe~, untill tUe ~tatute of 4'5 Ed. j. 
Sylva cxdua \Da~ tUane, bp \UlJiclJ aU tlJofe <lrontrobetae~ coa.3· 
mere enbeb, it being enatte1.l, tbat qritlJe~ OJouU) not be pain 
fo~ [[{oob of tmentl? l?ear~ <I5:otutlJ 0: mo~e, ml)tclJ implief$ 
it OJouli:J be paib fo: aU unller tlJat age. . 

, <!i~ true, it \Ua~ tlJe ~pinion of mp 1Lo~b Coke, tlJat fuclJ , 
a ~~ercription iu a County, not onlp fo~ [[toob~ but fo: anr 0:: 2 Ina. 645-
tlJcr Tithe, i£$ gooll ; but tlJat can be no 1lieafon \tJlJr it tbouIli 
be aUo\\leli in an Hundred, becaufe tlJe ctoutt cannot jUbi'i~ 
aUl! talie notice \tll)at a Hundred t~, 0: hl!Jat it comp~elJ.~nb~; 8 H. 7. I. b. 
etif-S a lLtbertl? itl itf) ~ommencemetlt; 'tt~ to lJabe a 1urif~ 
btttion ober an 'unb~eb, [tiU~, o~ fo maul? ~ari(beg; ann 
tlJerefo~e it l)atlJ been belb, t{Jat a lLeet coulll not be ~arcel 
of an ~unb~eb, becaufe t{Jel? are botlJ )Libertief),' anb one 
JLibertl? caunot be 10arcelof anotlJer. 

l5ut it bot{J not appear br tlje ~leabtn«, tljat t{Jerc ate 
mo:e tlJan one ~aritl) iu tbif$ ~unb:eb ; if fp, fuel) a ~uftonl 
tn a t0artllJ can ueber be mabe gOOil. 

16efibe~, tl)ere ifj no ~onfequetlce to far tlJat tbere t~ fuel} 
a ~utlom in a ~OUtltl', tlJerefo:e it ntal? be in a 'Unb~ei) ; 
becaufe tlJere can be no lnference frOlU one to tlJe otlJer., ani) 
eben itt tlJat <tafe it \\liU be bert! lIifficult to finn a 1Reafon 

·l)OID a ~OUtltr at Ciril came to be e~empteb from ~apment af 
Tithes. 

Sl@l? )1o:b Rolle ufe~ tbe \llO~b~ Province aub County a~ fl!no~ 
nrmou~; now a Province being onll? a <1tircuit witlJtn tlJe 
1uri~bittion of an !Ard]bitbap, p~obablr tlJere migbt be an 
agreement between tlJe cztlergr anb tiJe lLatt!', tlJat (uclJ a 
10lac£., &c. tboutll be e~emptelJ from tbe 10arment of Tithes. 

l5ut tlJere ,oulb be no fud.) !Agreclltent in an ~Unb~eb., 
becaufe tlJat \l.la~ bibilleb from tlJe ~ount1', anll became a 
particular ~tarict, ani) tbe 1jnlJeritance of feberal perfon~, 
but tlJe ')5aillU1icli~ tlJereof mere teunitei) to tlJe <ltountief$ t :~J'~. I'). 
br tl)e ~tatttte of Ed. 3· ca. 9.' • 

XX2. 
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1 RAb. 6)3' • {[i~ agreen on aU fii)e~, tUat a ~tngle ~arim cannot babe 
2 InH. 64)' fuct) a~ullonl; anll ttJ7~ i~ a ilrol1!J tacafon nltrl? a l~unn~ell 

cannot, becaufe it cona{f·~, anil i~ mane UP of febetal ~a~ 
tirue~; anil 'tt~ a% goon a llteafon tlJat an $unn~L'i) cannot 
l)aue fucb a Cltuftont becaufe a l0artlb cannot , a~ 'ti55 to far 
a <c.ount)? tuar, anll tl)erefo~e an $unil~ei) mar babe it. 

(2.) 15ut ailmitting an ~u:nilJei) to be capable of fucl} a; 
([ullom, ret it cannot be fo large a~ tlJt~, becaufe tijere 
mutt be a fufficient ~aintenan,e left fo~ tlJe 10atfoa, wfJicb 
botl) not appear in tbi~ Cltafe, anb fo are aU tUe 15ooli~ 
1l.1l;Jere fucb 10~efC'rtption~ iJabe beett aUomen, \tl~ji'lJ ar~ 
llerr fem, but neber to {Jabe fncb <!Effect a~ tfJt~, viz. to tafie 
a\1.lar tlJe g@aintenanc.e of tlJe 10arfon; anll tuerefo~e tl.Je 
~laintift tn tlJe 10~OiJtbtt.o J oVggt to l)abe O)e\1.lu tlJat ti;ere 
\lJa~ e>ufttctent fo~ tim befiile~, becaufe it i~ a Dtfcbarge 
agaiutl COmmon lLiiglJt, anil nootlJer meafon can fuppo~t 
it, but to OJew tlJat tbe ~atfon lJatlJ uberiores decimas befiiles 
tlJe ~itlJe~ aUeilgcb to be e;rempteb: ann :. bt~ \lla~ ttJe o;,lp 
meafon of tlJe 1uilgtnent tn tl)e <!tate of Kidder anil Edwards, 
Roll. Ab. I part. 6S4.1 

Econtra. '3lf tbere mar be a ctutlom (a~ 'ti~ abmitteb) to 
be btfcl)argeb in a mlJole Cltountr of ~itbe~g&,)illi, anb of 
aritbe~<toln grounb at fneb a ~in o~ ~iU~ tn an $unll]eil; 
tt)ere mal! be alfo a ~ntl.om to be ttf'lJar~eil of tte 'Qritbcx; of 
fat <!tattel, anil if tbe 10arfon lJatb I(ben tnitbDut fuc:b ~ttiJe~ 
time out of Sl@inn, be mat line fo tlin. 

'cti~ granteb on tlJe otlJer etile, anb an gutfJO~ftl? m~~ 
p~obu,eb of a Cltutlont to be ilifdJsrgeb of t::ttbc~ out of tmo 
~unil~eil~, anil tl;Jere can be no meafon., if tlJat i~ JL.am, 
mlJr fud) a Cltullom mal? not be «ooil tn one $unil~eb. ']It 
tJa~ been objetteb, tbat a lLarman cannot p~efcrtbe in non 
decimando, but no go oil lReafon can be giben fo: tt. 

jJt cannot be becaufe of anr 10ifabiUilttrin lJt£s 10erfon ; 
fo~,a~ to tlJts matter tl)ere i~ no 10tfference betmeen Cl 1Lal1~ 
man anb a <tlerlt; tt mull tlJerefo~e be in favorem Ecclefire, 
anb introbuceil br (fcclefiallical ~etfon~ tubo mere fo:merlr 
1ubge~ !Jere, a~ part of tbe <!tanon lLa\1.l, \1.lbo ban itt tlJofe 
~al!'~ fud) a 10o\1.ler ober tlJe 1Lattl', tlJ8t tbel' woulil not 
ruffet fncb a ~~efcrtption to be tricb b~ tlJem, neitber mouli) 
tl)et rufte~ tJ;Jem to rue fo~ ~ttlJe~ in tlJet~ <touftl. 
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'QtlJt~ i~ tiJc meafon win? 'ti~ genctaUl' faiil in oUr.1600fi~ 

tijat a l1arman cannot p~efctibe in non decimando; but tt}o' 
iJC cannot p~er'ribe, &c. ret tl)ere map be a ([uftom to erelupt 
J;Jint front ~ittc~, anb fuel) a <eutlom i~ of 815 gooil QlutlJo:; 
ritl] a~ a ~~cf'riptioll; fo~ if 'ti~ eftablirueil bp long dlfa{!e 
ann br C01UmOlt \ltonfent of our an,effo:z~ it paffef5 iri:; 
to a JL,a\tl of ti}at 101a,c, anll ifj of equal fo~,c tuiti} a ~~e:; 

. .. 

lcrtptton. . , 
~ucb i~ tbe ([ufiottt of Gavelkind, ani) Botough. EnglHb, 40 Aff. pl:' 

tDiJicu t~ tl1? }Caw of England, anll a1'S anttent S£l tlJe ([om:: 27· Ed 
mon ~a\l.1 in tUe 101acefj \tllJere tiJefe <Jrullom~ p~ebatJ.· ~~ a . 4· 

'{!i~ true, \\lijrre a ([u«om of a publttli Jaature i55 al~ . 
legell iua particular [till. o~ 101aee, It muft be tbe\1lell, tgat 
'tt~ an antient [liU; a~, 1.l.ll)ere a ~an clatmell.1Lani)~ on 
tlJe~outlJ ~tbe of a [lill, fetting fOJtf), tUat tlJer mere -m:tute 
but of ~inll llebifable; anll fo be~ibeb a ~itle to iJimfelf 
bl' a 1Feoffment from tlJe tatl i0ebiCre; tiJt~ tua~ l)elll bOin, 
becaufe it being a ftutlom agatua ([ommon )Gaw, lJe ouglJt 
to ret fo~tlJ tfJat tlJc [till \tIa~ an anttent [till. .. 

')5ut if lJe ball. aUellgell, fuelJ a ctUft01U in a '15o~ouglJ., 
mlJtt:lJ ex vi termini impo~t~ a 101ace of autiquitl', it gan 
been «oob. '" 

~o\1.l tn tlJi~ €afe 'tt~ aUeilgril ~lJat tlJe ~arttb of Hunt~ 
fpill t~ au annent 10art(b, anll tfJen tbe ([uftotU iS5 fet fo~tlJ, 
mlJtcb t~ agreeable to tlJe autl.Jo~itl' befo~e mentione1l. 

gnll if tl)e ([ullom ifl not contrarp" to meafon anll gj uate~ 
tl}e 1ullge~ neber enquire into tlJe 4tommencement oftt. 
~o ~an can far, ~lJat tl)t~ ([uftom t~ unreafonable, be~ 

,aute tt goe~ onlr in ~tcclJartJe of a angle ~utl?; tlo\tl aU 
tlJe 15ooli~ \1.llJiclJ conllemn ~~efefiption~ in hon decimandd~ 
eitlJer itt a 4!ountt' o~ in a 10artlb, are \tllJere tlJep are matle 
generaUl? of aU ~ttlJe~, but tlJer are felilom neuten fo~ 
a particular ~lJing a~ in tl.Jt~ ¢~fe. . . '. 

ann tlJerefo~e a ([uttom to paf~ tn a :jftrrr:;boat ~on::frre 
lJatlJ bee~ 811jubgell g~ob (tl)o, ~tt~ !ar mo~e urtreafonable 
tlJan tlJt~) becaufe ·tt~ onll? a JE)tfdJatge to tlJe ~errotl 
claiming it, anb mar be a <1tlJarge to anotfJer. 
~o tlJere are manl? ~btng~ wlJidJ are not titl)table of Cra Car 

€ommon 1ltigl)t, a~ fill) talien in tlJt ~ea.. mabbtt~ anb 264: . 
10ingeonS f~ent in tlJe ~oufe, ~c. anb ret bp ([u~om tttlJe~ I Roll. Aht. 
of tlJofe ~lJtn«~ babe been patn to tlJe ~arrofl; tf tlJerefo~e 642

, 646• 
'ti~ a reafonable (ullom fo~ tlJe <1tlergl' to cbarge tlje lLattp 
1tlttlJ fiCttlJe~ of fuel) tlrbtn\JS mlJtd) of commonlRigllt ougbt 
not to be elJargeable, 'tt~ a~ reafonable tlJata l1apmau 
mar tlifclJarge l1tmfclf bp a Eltuftom in a ~la,e tulJe~e nOlle 
lJabe been uCuaU'F paiiJ. . 

~u~lJ 
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Dr. and Stu- ~tH"Z: a ~uftont (af) lJa~ been obfcrben) i}1 not goon itt a: 
d("t (,7· 1f)arHiY, not Dresner tt,p inconfi~ent \nitl) tije Jl,am ; rijz mfa~ 
13 Rep. ii,_ [on ~% a ringle ~erfon o~ 19an{b are not capable of fuen a 

C1u~mn. lt3e[iiH~~~ tbe 11a1ll tequitc~., tgat tbe parilbionet)l 
fi)oallJ r.~}c\n ml]at mecolupence tlJe ~arCon lJat~ tn "Ii·iea of 
fJt~ ~itlJe~~ tv \tlIJtcl} it tual' appear tbat tbc <[ullom iJail 
a reafonabtc Q1ommencement; but no (ncu ~iJintl t~ re~ 
tlutren of a 11JlJole ([ountl'., becaufe it cannot witb anr 
~l)cib:,·m of llieafon be p~etenllen., '{[bat aU tiJe gjnl)abitant~ 
coulil o~ can confpire to llefraulJ tlJeir rerpettibe 10arfon$. 

:>But tl]ere are lBooh~ bJiJicb aUo\U a <tuffom o~ Qtfage to 
be goon in t0lace£S of a£S large (frtent., wlJicu <ltutlom11 \UtU 

4i Ed. 3. 32. not bini) 1Vbcn aUeD~eD tn a mill; a~ in a Ceffavit per bien
pl. 30 . nium, tlJe )Go~n tbeweD tlJe ([Uff01U of tlJe 10lace to be., tlJat 

1tll)ere tbe ~enant Dill not pap fJi~ ~erbt,e£S tn two l!?ear~~ 
fJe miglJt enter anll boHI tl}e )Ganllg ttlllJe \l.la~ fatt~fteil of 
tbe .arrear~; tiJi~ \tla~ lJeln to be boiD., becaufe tlJe <llfage 
1lla~ allell~eil tn a particular min onll'" ann not tbemeo, 
tljat it tuag cuftomarl' 1'0 to Do in tlJe <l1tU~ rounll about. 

I Roll. Abr. 15ut a CJ1:uffom tn an: $unillen ill Kent, tbat if snr one 
562• be cljargelJ to babe gotten Cll:lJill)~en in anulterp., anl) 

cannot acquit i)imCelf bl' )Gaw, tlJat tlJen I)e fball fOlfett 
all fJi~ <l5ooD~ to tlJe lliing; tbi~ mag belD a gooll ctulfom. 
~o a aruftom in an ~unil~elJ, if a [Uaif o~ <ftltap be ef~ 

44 Ed. 3. 19. loigneil, ani) :tti~ p:efenten tbat it came to tl}e ~otre1Tiou 
P1.

E
I 4 lif anr ilbleUing mttl}in tlJe ~unll~eD, tl)at tl)e )L.,o~il map 

21 d. 4· 24· ilitltain 'till be malie 1Iietlitution. 
~o a ([uflom tlJat an :]Infant of tlJe gge of 15, lUar maIte 

a 1feoifment, anD feU lJt~ )L.,anll~; aU tl)efe are agatnll 
<!tommon lLaw; but being ufen tn an ~unD~eD o~ Grountr., 
are tljerebp becolue tlJe )l..,aw~ of tlJe 101ace~ 1lllJere tl)el? ob~ 
tain. 

ISaund.14'.' 16ut to come nearer ~o tlJe <!t~re, it will not be betlieb 
tl]at a <tuftom aUeil«eDln a ~arttb, fot aU <rInDer1Vooil to 
be llifcl}at.(!en of '(!t:itlJe~, 1lllJtcIJ i~ uteb in tl}at 10arttb 
fo~ fencin(t <!totn, i~ gooil; but tlJen ron tUUa tbeb.l tlJat tfJe 
flCttlJe of tlJat ([otn i~ paiil to tbe tRectol; but it map be 
aUcllgeD tn a <!tountr, melD ot <!tountrp witbout anp <r(ln~ 
Cineratio" at aU. 

Br. Abr. tit. anti tlJerefo~e Brook in lJi~ ~b~itJgmetlt referring to tlJe 
Difmes autlJo~ of Dollor and Student fattl}, ~I}at a i9an cannot p~e~ 
pI. 14~ f,ribe tn a mill to be lliCclJargetJ of ~ttiJe~., becauCe 'ti~ too 
MRcl~ 2~. p particular; but fuel) a 10~efcription i£S gooil tn a \\llJole 
~2. o. e. <tountp o~ ~UnD~ei), becaufe 'ttss tlJe ~uftom of tl)e ~lace. 

jlt 
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9lt iJa~ been objettei)~ tbat a ~unom in non decimando 
uta!' be goon in a County, but not in a Hundred; bccaufe of 
tije [lncertatntp of tt~ (f~tent: ~ure t)Jat i~ a lliea'on of 
berl' ltttle :jfo~cej fo~ tije lJ.,imit~ of a County are altogctljet 
a~ in,crtain 8% tl;Jofe of a Hundred; but a Hundred if) a 
ltnomn ~~ecinct, ann not barelr a )L,ibtrt1? (a~ lJa~ been 
raib) tlJo' ttJere mar be maul' lLtbettle~ tlJerein; fo: 
mbcu granteil to a ~ubjeCt~ 'tt~ a lLibertr, but \t1ben it re~ q 

main~ part of tlJe County 'ti~ atlJerwife; ann tlJetefo~e itl 
an abo\1l~p a ~atl mar p~eftribe bp a Qlle efiate to )Jabe a 
lLett itt an Hundred; but if a Quo warranto be b~ougl)t agatnit 
tlJe Hundred, lje muff; tlJen ret fa~tlJ IJt~ ~itlet 

15ertne~, if tlJe [[10.zn~ Province ann County ate frnont~ 
mou~, a County anb Hundred are fa too; ann tlJat in tlJe 
g@eaning of tlJe lLam., a~ tna!' plain!r appear; fo~ all :JJf~ 
fue~ are to be trietl br j\uta:~ of tlJe County, tlJat ifJ, br 
jluro~fJ of tlJe Hundred ; fo~ tt \l:la~ a gOOi) ~lJanenge at ti}c 2 H. 4. 6. 
([ommon )l,a1ll if tbere \nere no $unn~eno~fJ of t}Je 1ur1'. II H·4 2. 

gjn tlJe ,~tatu~e of Winton, tl}efe [[lo~n~ ar.e ufen p~omif~ J3 Ed. I.C. 2; 

,uou111' ; tt appotntfJ, tbat 1nquet1~ of 1felotlte~ ant) mobbe~ 
ties mall be taltert itt f[omn~, ~untl:etl~, :jfranclJtfe~ ann 
<1tountte~., fa tlJat tlJe Wffen1Jer mar be attaintctl; ann if 
tue County Will not anf\tler fo: llint, tiJctt it llJall be an~ 
fwcrable fD~ ti)e }Robberr none~ fo tlJat tlJe miJole Hundred 
hll}ere ttJe lRo'ilberr t~ commttten., tban be liable. 
~uClJ a ~utlom in a $unlJ2eil lJatlJ neber ret been con~ 

llcluneil, fo~ it neber came in ~ungment but in tlJe <!tafe 
fo~ t[:itlJe~Uloon, ann tl}ere it \tla~ beln to be a goon <rr:utlom" 
eben in a muole melb.; ann mUat llieafon can be giben UllJp 
tt (boultl not be goon in an $unn:etl a~ \tleU a~ in a MleU) .. 
\Ubtcij t~ a~ antient a~ tlJe otf;Jer, efpcdallr wilen it cannot 
be benicil but 'ucb a lI?>tr'l1ar~e migl)t begin bV <l!ompoutiotl& 

"m:i~ objertel)~ t1ClJat Tithe-wood i~ not nue of common 
liligbt, a~ aU otlJer ~itl)e~ ate, ann tbetcfole a <ltuftom in 
non decimando fo~ (f1Llootl in an 19UUb~ei) mal' be goon. 

15ut Tithe-wood i~ ilue of common lRiglJt ; if nat~ to bll}at 
10urpofe \lla~ tUe ·~tatute de Sylva cxdua mabe: ~t lrHl~ to 
af~ertatn wlJat [[loon !bOllU.l pal? aritl)e~, ani). tul)at moun. 
be e,:emptetl ~ anb \Dl)p bin tlJe ~obtlit1! ant! ([ommou~ p~c~ I Ro11. Abr; 
fet feberal t0etttion~ to -tl)e ~tn« anet tlJe malting tbat 638, 63Q· 
~tatute that it miglJt be e~plainen wlJat \tla~ meant b~ Syl .. 2 lnft. 643, 
va cxdua, if no 'm:itbe~ \Uete i.lue fo~ [moon~ \))ljid) i£s art £Hb 
,nitri0» ) t!)at ~ttl}e~ 1)ail been pain fo~ it befoJe tlJat gct. 

~grrc/;lbt~ 
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agreeable to tbi.~ i~ tlJe common \\lap of ilemanlling 

(!tttlJe~ fo~ [mODi) at tlJi~ ~tme; fO~ tiJc )G'ibel i}j anlnll?~ gene:; 
tal, tDlJidJ fi1etu~ tlJat rue ~artl' batb a 1Liig1t to lJctUattll ; 
fo~ if be 13ab not, tuen lJe mua aUelrge a ~utlom, anti ret 
~Jolltbition~ are ueber grattteb upon fnc!J ~£neral1L·ibel~+ 

~uggellioll~ are alro mane al\tlal!~ itl trJe affttmatibe~ 
but if tUel! were nue bl! ~urtom, ann not of lRigljt, tueu 
t!Jer ougbt to be in tlJe ~egatibe viz. to llell)! tijat tgete i~ 
anl' fuc:iJ <ltutlom. 

2. Point. 'QrlJen a~ to tlJe ~bjertton, t{Jat it notfJ not ali.: 
peat tbat tlJe 19atfon l)atl) a futiictent g@atntenauec left., 
tfJe ~leabing reem~ to be otijet1.ntre j fo~ tlJere are feteral 
modus's fet fo~tlJ fo~ ~itlJe~ pearl,!, artrtng tn tlJe ~aritb, 
11.llJidJ tuar gibe lJim a conbrnient ~aintenance eberr Fear; 
ann tf be i)atl) a fuffteient ~~obiaon bp an)! one Modus, ·ti~ 
it ot material bp 1tlf)om 1)e re,ctbe~ it • 

. Curia. 9Jt tuiU be lJtfficult to lbew a non decimando fo~ 
aUl? '(ll:itbe~ beUneg tljofe of [[loon; fo~ aU tlJe Cll:are~ 1l.1l)idJ 
incline to fuel) a ((Cuttom, ate put generaUp, viz. tl;nt a 
4l:ountr o~ a ~llnb~en utap tIJu~ p~efcrtbe, but bo not lucn:: 
tion mUat '(!titlJe~ are in ~ueaton. 
~otu if Tithes ot Wood {Jall been bue of cDlumonlliigbt., to 

hllJat ~urpofe \Ua~ tlJat ~anon: mane bl! arcbbiQlop Strat
Doctor & ford, 17 Ed. 3. tlJat ttttlJe~ of Sylva cxdua (ball be paib; .a~ 
Student 164. gain! blIJielJ <ltanon tlJere 1llas a 10etition inalle to tlJe It'ar~ 
a. 169. b. Ualuent in tlJat berr ~ear reciting tue autient alfage to be, 
~~olph. tUnt ~itlJe~ tbouln not be pail) fo~ [[loob ; anb tue l1)etition 

. tna~ snf\tJeren, tf}at a 10~ot1tbitton fl1tluH. be grantelJ 8:: 
gaintl tl]e ¢:nnon, ml)ere Tithes Of Wood Ijalle not been 
acculfomeb to be paib., 

'<!if5 true., tlJe ctcclefiatftcal <1!OUft~ bo l)oIi), tljat Tithes 
are bue of tommonllUglJt fo: eberl? ttlJing, nar, eben fo: 
~tone~ Ol $~abel biggen out. of ~tt~, but tl)e ~ommon: 
)L,a\U i~ otiJer\tlire; fo~ Tithes of continon ltiight are bue Ot1~ 
Ir fo! fneb 'al:l.Jtng~ hllJielJ arife tr annual ~~ofit~; nOID 
tuo· 'QI:tee~ are renewing pearl,!" ret tl)ep piell) no annual 
~~ofit, ann tl)erefo~e Tithes are not pain fo~ tlJettt. 

~lJerefo~e mbere Tithes afe paib fo~ ~lJing~ \t)ljtdJ 1)0 not 
arire br fucb mean~, ti)el? muff be bue br <lrutfont. 

15ut fucb a. <futlom in non decimando cannot be gooi), ani) 
tlJerefo~e a ([onfultattotl tlla~ granteb. 

I Rex 
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Rex & Regina ~erfus Trobridge. 

A' [[lrit of tIerrot to rel.lerfe a lullgmcnt tn an jlnbictment I Sa17- 311: 
fo~ erecting of a ([ottage~ ani) net taring ::;f four acte~ 

of l1a,nn to it~ Et ulterius jur, &c. Prxfentant, tl)at tlJe Defen-
ilant nil) continue it (ontra formam Statuti~ 

(!elJc <ftro:~ alIignell \tIere, 

(I.) 1n tlJe 1lieturn 1ul)iclJ .i~ uncertain~ fo~ it wa~f,eturtl; 
able ad proximam Seffionem ubicunq; \tllJereaS5 it Q)outi) ilabe 
been ad proxirnam generalem Seffionem' pads: Sed non allocatut; 
fo~ one i~ a~ uncertain a~ tl)e other. . . 

(2.) '~i£l fo~ erecting anti continuing of a crottage, but 
borb not far pro habitatione; anll ·ti~ no wffcnce u1l1~r~ It i~ 
inIJabttei), fo~ tbe ~tatute \tla~ maile to p:ebcnt tue bttilll~ 
in{lOf Cottages, fo~ tlJc $abitation of poo~ 10eople ;. fed non 
allocatur~ fo~ if 'ti~ appltell to anl' otijer ute tban atE unU tng~ 
boufe") tlJe Wefenllant muff tbew it~ o~ otl)erwtfe it lball be 
int enben to be built fo~ l)i~ ~abitation. 

(3') "Q1:i~ an 'j]nnittlttent fo~ two fiL ffen,e~ vii. fOl erectin~ 
ann continuing; 'ti~ faill pra:fentat. exifrit. tlJat te bill ,erect, 
&c. ani) t{)en about tl)e lttillnle of tlJe 1nllictment 'tiz, ulterius 
pra::fentant, that 'be nill conttllue~ ann tlJen condune~~ contra 
formam Statuti. ;jSO'\tl tlJe ~ffence~ being feberal, ann being 
bibillen bV tlJe [[10~1l~ ulterius pr:ffentant, &c. tlJe ([ondufion: 
ftJall onll! go to tlJe ~ffence laft mentionctJ, wlJtciJ \na~ tbe 
conttnuing~ anb not tlJe erettin« of tlJe ([ottage; 'ti~ a~ 
bitlinct a~ tf it ball been a tteiu 1nbictment~ ann tlJerefo~e 
tt notlJ not appear tlJat tl)e wefenilant \lla~ ittnicten fo~ etect~ 
ing") &c. . 

·~t~ not lifte tlle ([aCe in Utl' ll.to~b Coke's El1tries~ ; wlJer~ con- FaJ. 361 • 
tra ligeancia:: fua:: debitum \Dent to tlJe tnl)ole 9Jn1Jittlttent~ in 
miJtci}, tlJo' tlJere were many ~bert~act~ laiil~ vet tijere \11a£S 
·but one arreafon~ but bere are ttno llitltnct ~ffence~; fo~ 
tniJtcl) meaton tlJe 1nnirtment \tla~ quaQJeb. 

Yy Robinfon 
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Ro bin[on rver:fos Smith. 

," 

Trin. 6 WilHelmi, Rot. 192. 

T" lRerpaf~ fo~ taltirrg anb impounlling of lJt~ <!tom. 
~be ~efenllant plealleb, t!Jat at tlJe ~tmc of tlJe ~ter~ 

vaf~, &c. be \tla~ feifed of feberal )L,anb~ parcel. manerii de 
Mufgrave parva,unde quoddam c1aufum vocat. llo\llbtll g(3eabow 
eft & fuit parcel. ut de fratu cufrumario bxreditario tJefeenbtble 
froln ancerto~ to ~eir, aeeo:ntng to tl)e ([ullom 0( tue fain 
~ano~., anb tlJat tlJe 10Iatntttt'~ GrOUl \tla~ in tlJe fa'ill ~lore 
boing Jli)amage~, &c. . 

~lJe 101aintiff llettturtell generaUr. 
(I.) ~t \na~ faib fo~ IJtm, tlJat it bill not appear br tlJe 

101ea, tust LowhiIJ \Da~ 10arcel of tlJe )Lann of\t1lJtclJ tlJe J0e~ 
fen7Jant \lla~ fetfen., but 10areel of tlJe ~ano~; fOl tue mo~n 
unde being a Relative, refer~ ad proximum Antecedens, hllJtdJ 
i~ tt€ ~anOl. 

(2.)' ([i~ faill lie \t)a~ feifell de {btu hrereditario befcenbtbIe, Sec. 
anll llotu not ft)e\ll of \\luore <!i)zant; fo~ tlJo' it mar not ap~ 
veat mbo \lUl~ tlJe urtt <If):antee, it being fo long finee tue 
<ltoprlJolb \na~ grantell, ret tue allmittanee of an f!)eir up~ 

2 I{~ ~~3b. on a ~urten'D£~ o~ ~efeent, ilotlJ amount to a <l3~ant, aub 
~ . ouglJt to be fo pleabeb. 

Econtra. ~lJe jE)efenbant botlJ not jullifie br renfon of B 
fir:itle, but fo~ a [[1rong bone; anll tlJerefo~e tlJou!J1J lJe fattlJ 
feifitus fuit, &c. anb 1I0tb not lbe\nlJo\ll, o~ in \\llJat manner~ 
-pet ante tt \tla~ oulr a Tort mitlJ \nlJieb lJe \na~ d)ar«eb, 'ti~ 
\\leU enough.. anb tt mull lJabe been agreeil to be to, if lJe 
)Jab faill poffeffionatus fuit tnfteab of feifitus. 

15ut tlJe ~ourt mere of anotuer !lDptutou, fo~ \tll)m ~eirttl 
in ~ee i~ pleabeil of a (toprlJolb cftlate br \na-p of jutlif-ping "of 
au ~ffenee mttlJ mlJielJ tl}e ~efenbant tS$ 'JJargdJ, be muff 
fet out tl}e <ltommencement of IJf~ ffftate; anb tlJerefo~e tlJe 
10lainttft !Jail 9lungment. 

:2 

Allen 



Mich. 6 W. & M. in B. R. I694~ 347 

Allen 'Verfus Symonds. 

Pafch. 6 Willielmi Rot. 299. 

A~ attiOtl on tbe ~afe 1l1a~ b:ougbt agatn! tl)e ~efeu~ 
fentJant br tile ~tl1ne of Symonds. 

$e pleatJel1 in abatement, tllat from tl)e ~tme of IJ{~ 
~ittl) to tbe '<time of tlJe action b~ougbt~ be \t1a~ IinOUltl 
br tlJe Jaame of Symrns ; an'Ottabtrft'O tl}at be l.l.Hl~ linotun br 
tlJe ~ame of Symonds. 

~11e ~laintiff teplte'O~ tIJat tbe CalD ~efentJant 1Ua~ liuo\tltt Rall. Ent. 
a~ mell bl' tile one Jaame a~ bl? tbe otlJet; ant) upon a iDe~ 616. 
mutter tlJe ([outt inclinetJ ~lJat tlJi~ l01ea wag a goon 10lea. Vet. Entr, 

15ut at anotlJer War tlJel' being of ~ptnion tlJat . tbe 27· 
~:e,e'Oertt~ \l1ere botlJ Ula1!~ upon a ~raberfe, tlJe Jeerell:: 
lJant \tla~ ailbiretJ to talie a nem ~edar-ation, lUlJielJ l)e 
conCetlte'O to no ae,o~ningl1'; but witiJout €ofl:~. 

Crump rverfos Halford. 

RiO. 4 & 5 WilIielmi & Marix. Rot. 939.' 

T1lierpaf~ fo: taking anti betainiug of a ~ilbet ~anliarlJ. 
<Upon ~ot guiltr pleatJetJ, tiJe 9]ur1' founn a ('peeta! 

dlerbict to tlJi~ ~utpofe~ viz. . 
a:tiJCl' fin'O tbe~tatute of t Willielmi & Marix p:olJibiting 

aU tlrrabe ann <!tomme.tce UlitlJ France, in wlJtelJ tlJere 1)1 a 
Provifo, ~lJat no ~erfon mall after t!Je loth ~ar of September 
tllen ne~t following llemann o~ talie mo~e tl)an 6 d •. fo~ 11 
)ltluart of French [mine. \ . 

~lJen tlJep finn tbe att of 2 W. & M. for more cffectual put
~iog in Execution the former Act" whereby 'tis enacted, ~hat i,f any 
Perfon after the firft Day of February 1690. "{hall fell WIDe by Re
tail in Glafs Bottles, or in any other Meafure flot made with 
Pewter" &c. or {ball fell the fame for a greater Price than appointed 
by the former Act, and {ball be convicted thereof by Confef
tion, or the Oath of two Witneffes, being profecuted within ~o 

Y y 2 Day!} 
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Days after the Offence committed, man fo~ ebert! ~ffence par 
50 s. ann if not pain upon jf>emanil, tl)cn to be lenten bp 
~itlref~ br warrant unl1et tbc '$ann anti ~eal of fud) ~u:: 
nice &c. befo~c tnlJom tlJe ctotlbiaion b.Hl~ mane; wlJtcf;J 
marrant tlJe 1ufi;~~e i~ tcquireil to \Jrant to tlJe <ltonftablc., 
&c. \l1bo i~ autlJo~i1en to lebp tlJe fante &c. aUll fo~ mant 
of fuftictcnt jE)iftr£f~., to commit tlJe ~ffenber untiU 
be par tlJe 10enaltr., anll aU neceffarr <lroft~ to be taren bp 
t1)e ~uaice of ~eace befo~e 'Wi)om tlJe <tonbittion i~ malle. 

'CtlJer unn., tl)at 3 Augufii 4 W. & M. ~ir Richard Bulkley 
being s·.1ullice of l!)eace of tl)e ~ountl? \tllJere tbe ~ffence 
hla~ committeb., nib ntrett lJi~ marraut to tlJe <ltonlf;able of 
tlJe 10artlb, &c. \UlJiclJ tbcr nnb in here verba; br 1tllJiclJ it 
bin appear., tbat tile }E)efennant ma~ conbietei.) befole bim., 
fo~ tlJnt be 9 Julii infiantis nib fell imine in etgfJteen <l51afs 
'l6nttle£S., fn~ \l1lJicb be ball fotfeiten to tlJe 9lnfol1uer 50 s. 
fo~ ea-clJ 15ottle; anb br tiJi~ [[tarrant tlJe €onaable h1a~ 
tommanbeb to lebr 45 1. and Coils bp wttlref~ of tbe ~lain:: 
tift'~ <l5oob~, anb fo~ [[lant of fufficient l0tftref~, to apPte~ 
lJenll iJtm. ~t \l1a~ bateb tn Augufr. . 

1trlJe~ finb tlJat tbe faib 2 Julii 4 Willielmi tbe 10latntiff 
b)a~ a lRetaifer of mtne~, anb tlJat tbe marrant of tlJe 1u~ 
fti,e of 10eace 1.Ua~ biretten to tbe ;Wefennant Halford, mbo bp 
dlirtue ttJereof le11teb tl)e rilber ~anfiarb, fot tuiJiclJ tbe 
gerton i~ nom b~ouglJt, anb fo tl)el! malie a general atonelu:: 
fton., &c. . 

9\t \na~ argueb fo~ tlJe 10lainttff~ tfJat be ma~ entitlttl to 
tl)e attton:t anb tbat neitl)er tlJe get ,of l0arliament., o~ tlJe 
~tarrant of tiJe ~utti,e coulb e~,ufe tfJe ~efenbant fo~ tiJts 
alrong bone. 

(I.) ')Seettnfe tbe mtarrant i£S illegal, 
(2.) 'j6ecaufe tbe ~efennant., tbo' an ~fficer., ret in tlJi$$ 

<!tare OJall be punfrueb fo~ acting nuber a boil) Warrant. 

I. 3!iJat tbe marrant \Ua~ tHegal., it ma~ tlJu~ argueb, 
viz. tbere are t\l10 9.et£s of 11)arltament founn br tiJe CIlernitt ; 
tue fitit fettle~ tbe SlDffence., tlJe fecoub renucetf) tlJe fOlfei~ 
(ure to ~o s. fo~ tl)e lBenertt of tbe 1nfo~lner; but in botb 
:'tt£s to be lebieb fo~ eberp ilDffence., viz. not fo~ eber)! 1130ttle 
nJunli at one ~ttting., tf tll1entr o~ mo~e, fo~ tbat i£S but one 
SIDffence being but cnll! at one (time., ann not fo~ Eberl 
15ottle; but tbe Wlarrant btrect~ tl}at etgl)teen ~enaltie~ 
mall be lebieb fo~ one £Dffen,e. 



Mich .. 6 'V. & M. in B. R. 1694. 349 
2. t<[l]e !iDffente ifJ lain to bz committen 9 Ju1ii infiantis 

ani) tlJe [(t1arrant i~- batei:J tn Auguft, but it ootlJ not ap~ 
pear \tllJen tl.Hlt 9th of J llly \l:la~, ann tlJerefo~e non confiat, 
\Di}etlJer ti)e ~~orecutton \\lass wttlJin tl)e 30 jE)al'~ ItmttetJ 
ill? ti)e act, 

3. ~i)e ~tatute alIo\u~ Cofis, tnlJere tlJere i~ not (ufftei:: 
tnt ~itlrer~ to be mane., ann it mutt be after tlJe ~ommit, 
ment of tlJe IDffeniler; but tlJt~ marrant nirect~ Colts to be 
paln fo~ tlJe o~iginal IDffence. 

2d, Point, 'QCl}e marrant tfJo' birecteb to tlJe ~erenbant 
ass all sIDfficer tutU not e~cure !Jim. 

'flri~ true bJlJere a ~outt lJatlJ a: general 9Juri~btctiotl of 
tte <!taure, ann fenlletlJ a botn o~ an illegal Warrant to tlJe 
~fficer, !Je (ball be e,;cufei.l in e~ecuting it. 
~o lifietl.1ife if a ~uaice of 10eace p~oceeb~ irregularll', 

attll it llotlJ not appear fO upon tlJe :Jf ace of tlJe [[tarrant; 
a~~ if lJe 'enll~ it to app~elJenll a jfelon 1l.litlJout g)atlJ mane 
of tlJe ~donl? committell, an~ tlJ,e ~fftcer e~ecutess .it, lJe 
8)aU be e~cureb; but tlJe ~ufttce t~ a ~rerpa[er. 

lBut \l.llJere a Wefect appearss tn tlJe 15olll? of tlJe [[tarrant 
it felf, a~ in tbi~ Qtafe, t!Je SlDfftcer i~ bountJ to taIte Jao~ 
tice of it at lJi~ 10eril~ tlJo· lJe i~ not equalll? bounll to take 
~(Jtice of little ~itette~. . 

anll to p~obe tlJt~ tlJe <!tafe of Nichols again! tlJe 4!lJurcIJ~ Cra Car' 
tnarilen~ of Hatfeild \l.la~ citell a~ an gutl)o~ttl? tn point; it 394'. • 
hia~ tlJu~, viz. Tateridge \nan a 10arilb in meputation fo~ 60 2 Roll. Abr: 
®ear~ .. tuo' antientll? parcel of Hatfeild; tlJe ~lJur'lJ\llarllen~ 1)60. 

of Hatfeild imaginin~, 'flrlJat tlJel? ball 10ob.ler bl? <1lirtue of 
tlJe ~tatute of 4:; Eliz, cap. 2. to ta~ tl)e ~nlJabttant~ of Ta-
teridge to tlJe metief of tbeir 10oo~ llill ta~ tbem accO~lJttl~ll? .. 
anll upon lltefufal to pal! tlJe mate tnOcurell a [[{arrant to 
lebl! it, WlJid) tua$$ llone upon Nichols tlJe 101atntiff \1.11.)0 
b~ouglJt t!Je attion; anll tlJe <t!JurclJ~\l.)atllen~ juftifiell un~ 
bet tl}e Warrant, anil it \Ua~ ailjuilgeil tl)at it woulil not 
~ru~~~. . 

'Q1:i~ true., tlJe <ltlJurclJ~\\laiben~ \\lent out of tlJe ~aritb to 
lebl! tlJat mate., but tlJat \na~ not tbe menfon of t!Je ~ubg~ 
ment; it \uass becaufe tlJe ~uftice~ of ~eate !Jab onll! a pars 
ticulat 100wcr til malie [[tarrant~ to fell)? lliate~., blbtcfJ 
\nere \lieU atretTen, anb t!Jerefo~e tbe ~iJurclJ~\l)arDen~ at 
tlJeir ~eril oug!Jt to taIte ~otite ml)etl)er tl)t :Juaice~ ban 
~~fcuteb tlJeir ~01l.ler acco~l)ing to JLam ; anll it appe~ring 
tl)at tbe mate Unl~ iUegaUl' ta~eil, tl)e t~larrant of tlJe 

9lufttn~ 
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gjutltce win not e~,ure t!Je ~lJurclJ;;unlrbellfJ in taking tiJe 
.ttlte~. . 

€lJi~ Ql:afe i~ gOOl) )Lam at tI.Ji~ J0ar, anb tlJe autbO~ltp 
1 rent. 273· of tt Ula~ nrber lbafictl, no not br tlJc ([afc. of Webb anb 
2 ev, 139· Batchelor, \lllJere tiJe ~efenbant jutlifien in 'Qtrefpaf~ nnllc); 

tile [[1arrant of a ~utli,e of lDeace fo~ tJtttratning of. a 
~arron'~ ([attle, becaufe lJe bill not feub out llaboure't~, 
&c. tD amenn tlJe ,tg{)\tlSrg! ~lJe ~arfon p~etennin~ tlJat 
(lI:lergrllten \\'Iere e~emptei) from tl)at Wutl!, it \lUl~ tijere faill, 
t!Jat if fo~ tijat 1Reafon tlJe marrant ball been unlluelr mane, 
ret tlJe !lDfticer l)an been e~cufell in tlJe' (f~fcution of it, be" 
caufe ge if) not g]utJge but to erecute tl)e ~~ecept: 15ut 'ti~ 
hftewifr. fain tl)e ~atter mutt be mitlJtn tl)e 1uri~ntction 
of tlJe 9lufttce, \UbiclJ \lta~ fo in tlJat€afe but not in tbi~. 

Hards 480. agreeable to tbi~ ts a later lRefotution in tlJe Exchequer 
in tlJe ([afe of Terry ann Huntington: bJlJere in Trover tlJe 
3IDefentlant juliiffell unller a marrant of t!Je ([ommi[toner~ 
of Q!;~cife., &c. ann it \tHl~ belli br mt? JLtl. Hale, ~iJat \Duere 
a particular j1urt~tJittton e~ceen~ it£' aut!Jo:itr, ti)e £Offictt 
i~ Itable~ becaufe aU if5 boin; fo~ ebefl? ltluitetJ autlJo~t1? 
implie~ a Jae~atibe~ viz .. ([qat tter tball not p~oceeb an1? 
Dtl)erwife tlJan acco:lJing to tl)e gutbo~itr' tlJel? iJabe; but 
if tbcp commit a SI@itlalie tn anr ~lJtng mlJtclJ t~ in tlJeir 
~o\ucr o~ 1urif5tJittton~ it mill be an (f~cufe to tlJe ~ffi,er ; 
but mlJat tlJe ]ufttce nib in tlJe ([afe at :l5ar btn far e~ceelJ 
l1i~ lSower., fO: iJe if$ to·eaure one ~enaltl? to be Iebieo fOl one
£Dffencr, anb be lJaf5 rent out lji£s [[tarrant to febr no' lef~ 
'tl)an 45 1. bJUi,ciJ i~ 18 jfo:fetturef$ fo~ one angle ~ffence. 

~up·pore tbi~ ~OUtt lboultJ balll ~teass in Formedons~ aU 
the ~:oceeningss mouln be bottJ, becaufe 'ti~ conftnen bl? 
Magna Charta to tbe <!Court of Common Pleas alone. 

tlClJe £Offence bere if5 createtJ br act of ~arltament~ of 
bJlJtciJ aU ~eople are to tafie ~ott,e at tfjeir 10eril, ann to 
fee tlJat tl}e 10l0,eetJttl~f5 are purfuant to tlJe gutlJo~ttte~ 
ani) ~o\t1er~ tlJerebp giben. 

(; H.6. cap. 5. 't!:lJe ~tatute of 6 H. 6. enact~., ~fJat no 10erfon (ball be 
s Rep. 99· b. ipaten to\tJartJ~ tlJe mepair~ of 13anlif5 mbo lJabe anr ~an~ 

net; of J.5enefft Dr fteeping tlJem in lRepair; tlJe ~ommilIi:; 
on of Sewers \l)l}tcb i~ grouuileil upon tlJif5 ~tatute i~ betr 
e~tenfibe, viz. ti)at tlJe ([ommitrtoner~ mal! no tl}eretn a"o:b~ 
ing tJ tlJett ~if(:tetiotl ; but pet it lJa~ been iJeUI tlJat tlJe~ 
ought not to ta); tl)at g@an atone \l.lbofc )L,antJ atJjoin~ to 
tlJe :1!iiber., but aU otlJer~ mijofe lLanllS are ill Danger to be 
oberiUiJmell wi.tlJ [[tater; ann tlJer£fo~e a ~at being laiti 
uron il angle 10erfotl, ani) a ~t.ftfer~ taken fo~ Non.payment; 

I t~ 
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iS$ to~ttou~, beeaufe it being giben bJ? dtirtue of a ~eneral 
)l..,am, tlJe ~ffi,et at lJi~ l0eril mull e;ramtn~ anb enquire 
into tlJe gutlJo~ttr. 

, :151' tlJi~ tt appears tl;Jat tl)ere t~ a ~ifferen,e between 
f!lJin~~ bone bV a 1uftic-e of tlJe ~£ace quatenus fud}, anti 
bp <I1ittuc of lJi~ ~httho~itr .. ann UJof€ \1JlJictJ atc tone bl? 
iJiut bl! [lirtue of an .art of~arltament., ani) of a particu~ 
iar reilrainell ~o\ner to !Jim giben tlJeretp ; fo~ in tije one 
([afe tl)e ~fficer ntull not e;ranttne but etecut£ t)t~ [[lar~ 
rant~, ann in tlje otlJer iJe mull, enquire into lJi% 10omer., 
bec:aufe \ tfl bV dlirtue of tlJe ~tatute tf)at ~benienee i~ gi~ 
ben to lJi~ gutiJo~it1? _ 

~o\l) thO' tlJr 1Rule i~ true, viz. Qui juffu judicis aliquid fece· 9 Rep. 76• b: 
lit non videtur dolo malo feciife, quia parere neceife eft, Fet tlJat 
mull: be unnerflooll muere tlJe 1ubge lJatb a p~oper 1urif:: 
ilittion; but iJere tlJ£ autfJo~ttr 0' tlJe ~uftice ma~ linlitell 
ill' t!Je gct to grant lJi~ [[tarrant in a particular ~are, 
,of wl}idJ he bail no grnerallurt~i)ittion., anti be babing' 
maile a boitl ani) an i!lc!Jal [[tarrant 1Va~ t{Jerefo~e no 
p~oper ~Ui)ge of tiJe ~atter, \.l1l)ofe gutl1o~itl' t~ no mo~e 
to be obereil tl),an tl1at of a ~tranQ:cr; fo~ tlJe mule alra 
ifS~ judicium non a fuo judice datum nullius eO: momenti. 
~o maliC tbiz rct mo~e plain., fuppofe tue 9lutlice bab ir~ 

fueb out bt~ Warrant bfrerteb to ti}e ~efeni)ant to tebl! 500 I. 
fo~ tlJi~ 11Dffencc., o~ to talte anb intp~ifon tlJe IDffenber 
buring )L,ife, certainll.' be bail been a ~refpa[er if lJe ball 
e;reeutcil fuel} a"[[tarrant. 
.~lJe etatute ~i~e~ l~O'hler ~o tIJe 91ut1:iee to coutiet, bu,t 
tJotlJ not 1ualte lJnn a ~Ui:lge ettl}er to Declare tte 1Fo~fcttur~, 
o~Jo leUr it., fo tlJat i)if$ granting a [[tarrant fo~ tlJat ~ur$ 
pol'~. i~ purel1? a minifterial get at tue ~tlftante of tlJe gjtt~ 
fo~met mbo tf$ to bemaull it after Qtonbittion. aub if not 
patti., tfJ~rt to applp lJ.imtelf to tge jJuttice fo~ l)i~ [[tarrant 
tOle»p it. 
_ ~o tlJat upon tlJe tace of tlJi~ t([tat'tant tlJe ~ou(fable i~ 
left tuitlJout (f~cufe ; fo: botb tlJe gctS$ being tl)erein reeiten 
'ttS$ a fuffttient Wirettion fo~ lJim to-100ft intotlJem; anll 
to tafte <!tare a't fJi~ 10ertl not to e~,eeb IJt~ autlJo~it1'. 

~. tirlJeR art maUl? otlJer f ault~ botb tn tlJe @larrant~ 
anb tn tl]e "<frecutiotl of it, viz. ([oa~ are a\tlarbelJ \nben in 
trutb tUe t0artt' t~ to par none ttU afte~ qrommjtment, anb 
tlJe ~tfenbant \tla~ not committrb! ~o ltllelDife- tbe jl;)£~ 
man.ll of tl)e ~o~feitute Dugbt to be p~ebtou~ to granting 
tlJe mtarrant ; but tbat hotll not appear; tben it c:ommanll!S 
tlJe ~efennant to lJe~uann itor Crump tlJe l01aintift .. aUlI be 
bemanlJelJ it of lJi~ Uttfe,Wf)en tt: oug{Jt to iJabe been per~ 

fonaU~ 
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fonaUr of bim., ani) no Wiaref~ ongf)t to l)abe been malle, 
befo~e [ueU a perfonal ~entann; but tlJefe ~ault~ ttlere 
not infiffen on., oulr mentinnelJ . 

. tl[:lJe mtarrant tt;erefo~c being illegal., anb tlJe }E)efenbant 
atting uniler it (tl)o' ~e wa~ an 1rDfitcer) pet l)e t~ a ~rerpar:; 
fer. 

Econtra. ~erj. Pemberton argueil on tbe otf)er ~ilJe, vii~ 
't!ilJat tlJe ~uefrton \tla~ not 11lbetIJrr tbe jjulhee of ~ea,e 
!Jan notte \lieU o~ not., no~ llH}cttjer iJi~ Warrant Ula~ regu:: 
tar; but 81:Hnitting it not to be well g~ounbell upon tbe act, 
tlJen ti:)e ~ueaton tlJiU be., MibetlJrr tl)e (Jfonilab:e 1lil)0 ill 
appoi1;ltcn to '£teeute it t~ puniO)able fo~ tiJe ~tilalle of tl)e 
~ufttce of ttc ~eaee 7 

~onffable~., 15aflitf11 anb ~lJeriff~., are al\tlap~ fabourer. 
lip J1aUl in <f:rceutiotl of tlJetr ~~o,ef~, tlJep babe been en:; 
couragctJ br feueral act~ of ~arliametlt, 1ufJieiJ llirect tl)ent 
wlJfn fueil fo~ a 01' ~atter relating tl)ereutlto, tl)at tlJel' 
n10UU.l pleaa ti)c general gj1Iue ani) gibe tl)e fpeetal Sl@attee 
in ~billrnC'e., ani) if tbel! iJabe a dlerbict., o~ tl)e ~laintiff in: 
fuel) ~uit~ i~ non~tuttcn., tl)el' fJ)alI babe treble ~amage~. 

€iJi~ fCC1U$ lJt~blr reafonable, becaufe tiJe <f~eeution of 
~~oref~ 1$5 tlJe lUfe of tl)e lLa\D ; anil if~t:n Ojouln be p~o:= 
'ecutell fo~ anr fluaU gwitlafie it \Donlil obllruct tlJe <f~ecu:= 
tiotl of 1ullice bl' llUcouragtn{t of ~fft,er~., anb br great 
}Bdat'~ in all ~~o',eeilrl1g~., 1ubie" muil neeetrarilp follo\n 
if ti)e $1Dfiicer befo~e be £~eeute~ tlJe ~~oeer~ mull atllltfe 
m!}etner ·ti~ legal o~ not. . 

19ltep. ttb.i~ ®uetlon \\1a~ long ago fHUeb in tlJe ~are of tlJe 
Marfhalfea, tlJere bein« tlJen a folemn~ubgme"t «illen, 
tl1at a fubo~ntnate SlDftieer fb~ll be e~cufeil in tlJe <f~e,uting 
Of an erroneou~ ~~oeeC~., QUIa parere neceffe eft. 
. ., '\[t~ true., tuere babe \leen feberal ~ueilion~ fi"e~ tlJat 
j)uiJgment eoncernin(J tlJe <f~e,ution of ~~ocefl1, all bllJtdJ 
tJepenb upon tlJi~ ringle 10oint, viz. WlJetfJer tlJe <ltourt 
out of \»btdJ fucb ~to,ef~ bib ttrue fJail an ~#gtnal 
1uri~iitction of tlJe ~atter Ot <!Cayfe -: . 

)But it f£ent~ bert' barb tlJat SlDffteer~ \\1bo fo~ tfJe tltotl 
part ate illiterate ~erfon~ lboulll ~alie ~otiee \\1bet!.Jer tlJat 
([ourt., out of ttlbidJ tlJe _~o,efts ltrueb fJatlJ a ~urt~bictt:= 
on of tile ~atter o~ not ;. anb tlJeufo:e finee tlJat <traCe 
of tbe Mar{balfea, all fubCeQuent <ltaufe~ of tlJat Jaature 
I}abe' been gobernell bl' tbat ~ubg:ment. 

2 Roll Rep '([0 tnftancr in fome., viz. ~n: Hillary (!term 22 Jacobi an 
<f93" • grtton of ~refpaf11 \tla~ b~ougfJt in tl)t~ <!routt, fo~ talling 

tl]e t01atntitt·~ <150011~, &c. 
2 ~{Je 
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'<ltlje Werenilant pleanetl, tbEtt tfH~ /farl of Southampton tijtH~ 

rehcti in 1f£e, &c. anO tl]at be tan a Qtoutt~ Waron, &c. in 
\tl~icfJ a Wlatnt mSfl {chien, anti a Webt recoberei:J agatnfi: 
one Britton, ann tlJereupon an Attacnment \lla~ amartlel.l a·; 
gatnlllJim llittrtell to tlJz l0efenllant being a :l5athff, 'WlJo 
br [lirtue t~1ereDf tODli ttl!? QDooi)~ out of tlJe ([uftOfJl' of ti1e 
l01aintdi to \tll)Olu tlJn? 'UH~re ftaulndentlr conbercn ill! Brit
ton on ~utpofe to ilIZC£jue ijiz; <IrrcbitoJf5. 
~o tlJi~ an (!l::~ception wag taflcn, becIluf2 t!ye ~~ocef~ 

ma~ itregulQt~ (viz) !Zht ~ttaciJlnent utff, 'hl~1itlJ CCfnnot 
bz in a Court· Baron, fo~ t,i)C 10~(lcef~ tlJere i$ ~ummon~, 
gttfltiJment., anll m>i.ftrefp; l!et it \lla~ ijelil tijat tIJe ~ourt1 
IJt4bhzQ; an o~iginal ~Utt~bittton of tl)e ~atter tlJe mtf~a~ 
m&tiling of tlJe ~~otef~O)aU not malie tl)e ~ffi~er guiltp 
i.n c~ecutillg of it, 
~o \uncre an attionwaf5 Jnou'!l}t tn au infe~iour <l'ourt~ 2 Roll. Abr, 

ani) a tijirtl ~erfon bouttn botb lJt~ l1anllS ann (fl;oollf) br S60. 
laecogni1'ftllce tlJat ti)e ~efeni)ant manti) rennet lJi~ 15oilp, 
&c. o~ t!Jat lje wouIn pal' tlJr Webt; ann aft£tUJati:l~ tjJUil~;. 
lltcnt \ria.£' lJan a.gainft tl1e ~efettlHUlt., anll a 10~ecept tn 
ItlJz ~atute of a Capias ad fatisfaciend. nnl£) tlirerren to tbe _ 
?Bailiff) &c. to tafie tlJe Wefenllant., anb if be \\lap not to be 
founn, tuen to talte lJim wlJo entten into tl)e fain mecognt~ 
2'ance! 16ut not'Witbffan1)tn~ tijat, ani) alti)o' one -anll tlJe 
fame Capias moulO not lie 'a~atnft tbc 10~incipal ani) 15ail at 
tlJe nunc 'Ql:tmc; ani) tbi~ appearin~ in tlJe ~le,cpt it felf to 
be cotltratp to lJ.;abJ., of wlJicb tije ~fitcer mig~t lJ&112 ta:~ 
lien ;if;2otice~ pet ance tlJat ([ourt 1)&tI an o~iginal ~urif5ilirti~ 
on of tlJe ([aun~, l)e llJall not be punit1)eil fo~ obertn£!; an: 
illegal ~zocef~. 

J1tftemife in ~it Thomas Orby'~ ~afe 'hl~o \Ua~ ~igl) ~ije~ 
tiff of Lincoln, anb one Hale a gJufttc;c of ~ea,e bill bp [lit'-
tue of fue 56':tatute of 22 & 23 Car. 2. Cap.· 20. bifci)iitge a 
~~trontr tufjO 1t);'i~ in tlCuftoi)1? fo~ 100 1. tlJo tije ~ifcbatge 
roa?5 tllegal .. vet upon an cffcape b~ougbt againft tbe ~lJe:: 
rift in n1e Common Pleas, ftc wa~ e~,ufen .. becaufe tte 1«; 
fiic;e of ~cil,e lJail it ~uti~i)itt,ion ann gutbo#tp bp ti)e ~ta:: 
tute to bifcfJarg;e a ~1ifonet in fltcl1 ~aunet a~ i~ tl)erein 
tJirertei.l, ani) tbo' lJe ball c,:ceslJen IJi~ ~O\\1er, ret tl;Je ~lJe~ 
tiff i~ not to be pUlliIDcl!. 

jt appear~ tijetefo~e upon tIJeie autbo~itie~, anb man}! 
1.no~e iUlJich migi)t be citei) .. tl)at miJen ~fficcrfj are puniOlen 
fo~ e,:ccutin g erroneou~ ~~ocer~, 'tif5 al\llar~ 11lbert tbe 
([Dart out of tofJicb it iffuetb ljatiJ not an o~iginal1 ttri~tlicti~ 
on of the Graufl?; fO· toa~ tile <tare of Terry anll Huntingcon Mo. 'i-80, 
in tn£ Exchequer tnzntioneiJ Oll tlJe otljer ~ti)C., antl fD i~ 
Nichol',~ ~fife; tye meafon of tl)e jJutlgnlcnt in tljat Ia ff: 4.tafe 
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\ua~., becaufe t!Je ([t)urd:J\UatlleU~ of oue ~attm ban no 
~o\tlet to ta~ 9lnlJabitant£s of atlotl)er~ ann tl)e ~uffi,e£S are 
cnll? to confirlu lawfullRate11. 

jJt muft tlJerefo~e be agreeb tlJat wbere tue <!Court iJatfJ 
a 9luti~lltctton anb att~ illegallp., tlJe iJDfficer (ball be e~cu::: 
feb: ~f to., tUe 1utlice of ~eace batt a jJurt~bict!on in tl)i~ 
([are, sub tlJerero~e tlJe SlDfftcer (ball not be pUnttbeb. 

gUb tlJnt lJe lJatl) a: ,]!uri£Sbiction appear~ upon tlJe :jf'ra1ue 
anb Cltonftruttion of tlJt~ act. 

(t.) 1t p:ol)ibit~ felling of mine in <lI>lar~ 13ottfeg. 
(2..) 9Jt impofetl) a :ffo~feiture upon tlJe ~eUer after 

a ~tme limiteb. 

9lt create~ a nem !lDffenct, anf) int1tct~ a ~enaltp., but it 
gibe~ tlJe 9Juaice~ ~o\tler to COtlbict, anb Cenb out tlJetr mar:: 
rant~ to lebP it, fo tl)at tf;Jrr lJabe Cltogni1'ance of tfJe €aufe. 

1t mutl alCo be agreeb, '<tlJat an erroneou~ warrant of 
a ~uftice, &c. i~ \tlttlJtn tl)e fame llirafon h1ttlJ an illegal 
anb botb 10:ocef~ of an~ Cltourt mlJatfoeber; but mlJen 'tir; 
Dbjetteb, ~l)at ·ti~ (0 mbcn tUe [[tarrant t~ gentral, but 
not \tllJere 1rregularitie~ appeat upon tlJe face of it, a~ 
tl)ere are two itl tlJi~ Warrant. 

(t.) ·~iS to feb)! So s. fo~ eberr :15ottle, mlJeu all if$ but 
one ®ffence. 

(2.) ·~i~ to leb!, tlJe Cltoftf$ befo~e tlJe 10enalt~. 

Anfw. g~ to tl)e tirft, it botlJnot appear tlJat ttJete i£S an)! 
1rregulstttl'in it, becaufe bp tlJe bert' [[to~t~ anll )J@eaning 
of tbe gct tlJe ~efenbant t~ to pal' 50 s. fa: eberl' <ll5laf~ 
'-Bottle in \tllJidJ be folb maine, anll if lJe feU it in 100 Jl)ot~ 
tle~ to feberal ~eople tlJofe are ceberal ~ffence~, anll non 
(on nat, but tue I 8 :U;ottle~ of [[tine, fo~ mutch 1)e t~ ,ontlier:: 
eb, mere to folb at feneral ~ime~., ani) not aU at once. 

'ttig plain tuat it \l)a~ tue {[)pinion of tur ~ uilice tfJat tlJe 
~ff£ncef$ mere ceneral; anll it feemg unreafonable tlJat tlJe 
<lronftable (boulb babe 100mcr to contront lJi~ ~ullgmcnt; 
1)e if$ not to llifpute but fubmit. 

'CiLl)en ~t; to tlJt Co{l:s, 'tt~ liJiettJife plain tlJCl' are (title" upon 
tl)e <tonnittiotl, anll not upon tlJe ([olltmitlncnt of t11C ~f:: 
{enbet; lJoweber ·ti~ a little too nice to put tl)r <ltol1ilable 
upon er,uutning tl)at ~atte~. 

4 



o· 

----------------------------------------------------.-
Hill. 6 W. & M. in B. R. 1694. 3)~ 

1t lJa~ been faii)., tlJat tlJe ~tatute~ being recitcll 
tn tlje [[tarrant, ann tue ~,ef£rt£l appearing fo pla~n 
tl)erein, intgl)t be fome 3!ntitnation o~ Wir£ction to the 
([ontlabH~ to 100ft into tbefe l:ai11~; but arnnittil1g ue 
boti), be map not uritJerftani1 tbelU; ani) tlJe otl}er fiile 
mill fcat,~ allofu a ([ounablc to be a p~oper 9lunge of. 
an act of 10arliament. . 

~lJe ataufe tDsfj anjourneb, but tlje ~laitttift bptn~t 
no ~ubgment \iia~ gtben tn: tt. 

Peers q;erfus Lucy. 'Trin. 6 Willi. 'Tertii, Rot. I 78~ 

Memo- 1Var. jJ. MEmorand. quod 
tandum. _ alias fcilt. Ter-

Iielmi & Dom. Maria;;: nunc 
Regis & Regina:: Anglia:! &c. 
[exto vi & Armis &c. daufum 
i pUus Thoma:! Peers voc. Clifte
bank apud paroch. de Alve
fion in Com. Warr. pr~d. 

Count in 
Trejpafl· 

mino Parchx nIt prxterit. co
ram Domino Rege & Domi· 
na Regina apud Weftm. venit 
Tho. Peers Armiger per Jo
hanriem Lilly Attorn. fuum & 
protulit hie in Curia diaorum 
Dom. Regis & Dominx Regi-, 
nre tunc ibm. quandam billam 
fuam verfus Georgium Lucy 
Armigerum Edm. Lord Johan
nem Wefierman Johann~m 
Dickins Johaunem Hawkes ja
niorem & Ricum. Perkins in 
Cufrodia Mar. &c. de plito 
tranfgr. & fant pleg. de prof. 
fdIt. Johannes Doe & Ric' Roe 
qUa:! ql1idem Billa fequitur irt 
hrec verba fdIt. Warr. if. Tho
mas Peers Ar. queritur de Ge
orgio Lucy Ar. Edmun~o Lord 
Johanne Wefterman Johanne 
Dickins Johe. Hawkes jun. & 
Rico. Perkins in Caitod. Mar. 
Marefc. Dom. Regis &: Dnx. 
Regina: coram ipfls Rege & 
Regina exifien. de eo quod 
ipfi decimo feptimo,die April. 
lis Anno Regni Domini \-'ViI-

freger. & intraver. & herbam Claufurrl 
i pflus Thoma:! PeerS in eodem fregit. 

claufo adtunc crercen. ad va-
lentiam 'il1adraginta folido-
rum pedibus fuis ambulando 
toncl11cavet. & confumpfenmt 
necnon de eo qd. ipfi po flea 
fcilicet eifdem die & Anno fa
pradidis vi & Armis &c. in 
[epera1- pifcar. ipfius Thoma: E· .' r:. 

P - R' d A .. t 111 Ieeers III tVO e vo~ 10 pa- parali 
~och. de alvefion prxd.mCom. pifcaria 

. Warr. pra:!d. pifcat. fuerunt & pifcat. 
pifces de pifcaria flla pra:!d vi- fuer. 
de1t. decem mille Rubilliones 
Anglice mOacbe~decem mille 
apuas Anglice IDac£~ quinque 
mille percas Anglice 1gerct~ 
e~ decem mille Anguilhs An-
gIice (!fei f5 quinque milJe luci-
oS Anglice ~tlir~ & viginti 
mile gQbiones Anglice ®ul:!" 
geOng ad valentiam Cen-
tum librarum adfunc & ibm. 

Z Z 2 invent 
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invent. cepero & afportaver. & 
alia enormia ei adtunc & ibi
dem intulerunt contra pacem 
difrorum Dom. Regis & Dnx. 
Regina: nunc & ad damnum ip
fius Tho.peers ducent.Iibrarum 
& inde producit fedam, &c. 

Et modo ad hunc diem fciIt. 
lmpar- diem veneris prox. poft Crall. 
lanee. [andGe Trinitatis ifro eadem 

Termino ufque quem diem 
prxd'Georgius Edmund. Joh'es 
We!l:errnan Jo'hes Dickins Jo
h'es Hawkes & Richard'Perkins 
habller. Hcentiam ad billa pd. 
interloquend. & tum ad re[
pondend. &c. coram Domino 
Rege & Domina Regina apud 
Weftm. venit tam prxd. Tho
mas per Attorn. fuum prxd. 
quam pr~d' Georgius Edmun
dus Joh'es Wefrerman Joh'es 
Dicikns Joh'es Hawkes & Ri~ 
cus per Carolum Ballet At
torn. fuum & iidem Georgius 
Edm' Joh'es Wefrerman Joh'es 
Dickins Joh'es Hawkes & Ri
chardus defend. vim & injure 
quando &c. Etquoad venire vi 
& armis feu quicquid quod eft 

Quoad contra pacem diC:torum Dam. 
venire vi Regis & Domin~ Regin~ nunc 
& armis necnon totam tranfgref. pra-d. 
non cu)p. prxter fraction. & intrationem . 

c1aufl prxd. & herbam prxd. 
pediblls amblllando concllIca
tion. & confumption. in nar
ratione prxd. fuperills fieri fup
pofit.dicunr quod ipfl non funt 
inde culpabiks & de hoc po
nunt fe fuper patriam & prxd. 
Tho. inde fil'ter &c. Et quoad 

fradion. & intration. c1aufi 
prxd. & herba? prxd. pedibus 
ambulando concuIcation. &: 
confumptionem iidem Georgi-
us(anb aU tijeWeffnlJant~) Et quoad 
dicunt quod prxdifr. Thomas The T.reJ-
P .c . r. d·.n. paJs tn eers al.-tlOnem luarn prGe Il.-t. the Cloft 
inde ver[us eos habere feu rna- . 
nutenere non debet quia di-
cunt qd. diu ante pd. tempus 
quo fupponitur trangrefrillam 
fieri kilt. primo die Decem-
bris Annotertio Regni Domini 
Ed wardi nuper Regis Anglia! 
fexto, &c. quidam Johannes 
ComesWarwick feifit.fuit de & 
in manerio de; Hampton prred. 
cum penin. in prxdict. Com. 
Warr. unde una acra terrre a-
qua cooperta i~ parochia de Seijin 
Alvefton prxd. In Com. pra'd. pleaded 
prox. & contigue adjacen. pred' in the 
dau[o inquo [ll.pponiturtra?f. ~;!~j 
gref. pra?d. fien efi: &: prxdlct. wick. 
tempore quo &c. necnOD a 
tempore cujus contrar. me-
.moria hominum non exifi:it 
fuitparcel. in Dominicofuo ut 
de feodo prredidq; nuper Rex 
E~wardus ~extus adtunc f~it. E 6. fii .. 
fUlt de & In daufo prxd. In- Jed in . 
quo &c. in Dominico fuo ut Fee jure 
de feodo in jure CoronGe fucr. Coronor .. 
Anglia: quodq; prxd. comite de 
manerio pra:d. cum pertin. un .. 
de &c.fic ut pra:ferturfeit. exi-
fien. idem Comes & omnes illi 
quorum fratum idem Comes 
tunc habuit de & in mane rio 
prxd. cum pertin. unde &c. a 
tempore cujuscontrar. memo-
ria hominum non exifiit ufi 
4 fuef. 
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~ It fhould fuer. & tohfuevei'. habere ne
t:lv)qeubeen ceflarirtm eafiament'fequen'pro 

am • .r' • 
ad lllane- capnon. pliClUm In aqua prx-
ri.um ~re- ditto exillen. videlt. pro fe & 
diet. lpe- fervis fuis de tempore in tem-
ctan. & d' r pus a omma tempora le-

fionabilia pifcacon' in aqua 
pra:d. ad libita fua in daufo 

* It/hculd pra:d' in qoo &c. -]( intrare & 
have been retes & al' ingen' neceffar. 
ufl fuer •. (l." • 

& conf~- pro captIOn. phClum In aqua 
ever. ill- il1a exifren. ibtn. prope Ri
trare. pas aquce prad' apetire & in 

aquas pra::d. dimittere & iIi 
aqua illa & extra aquas iIlas 
trabere pro neceffar. capiend. 
pifces in aqua pra:d' exifien' 
pra:dictoq;nuper Rege Edwar
do fexto de pra:d. c1aufo in 
quo &c. fie ut prxfertur feit. 
exifren' prcefatoque Com'War' 
de preed. manerio cum pertin' 
Unde &c. in forma pra:d. feit' 
exifren' idem Comes poftea & 
ante preed' tempus quo &c. 
fdlt' 24 die Decembris Anno 
Regni ditl:i nuper Regis tertia 
apud Weftm' in Com. Midd' 
per quandam Indenturam in .. 
ter ipfum Comitem ex una par-

Comes te & dictum nuper Regem ex 
Warr. alteia parte faa-am figillo ipfi
per In- us comitis figillat. & in Curia 
gentur. Cancellarice diaorum Dom. 
Hrotulat. R . & D . R' concdIit egIs ommx egl~ce nunc 
E. 6. ma- apud Weftm. prc£d. In Com. 
nerium Midd. pra:d. de recorda irro
pnrd. tolat. remanen' cujas dat. en: 

eifdem die & Anno conceffit 
ditto nuper Regi inter alia 
manerium preed' cum perin. 
Unde&c.hend.&tenend.rnane
rium illud cum pertin. Unde&c. 

eitlem ol1per Regi hxred' & 
fuccefforibas fllis in perpetuum 
per quod idem nuper Rex in 
prc£d'rnanerium cum pei"in'Un-
de &c. intravit & fuit inde 
feifit. in Dominica fuo ut de 
feodo in jure Corona! fu.e 
Angliee pra:fatoq; nuper Rege Whoen-. 
Edwardo fexto fic inde de tred and 

d· n.. I r . rfilS Jet-pr.a:, l\ .. ~ •• c a~lo m quo &c. Jed in 
felt eXlfl:en pofiea &: ante Fee jure 
tempus preed' quo &c. apud Coron. 
paroch. de Alvdlon pra:d. 
fie inde [eit. obiit per cujus Rex obiit 
mortem ptxd. manerium cum feifit. 
pertin. Unde &t. Et c1aufum 
prxd' ih quo deftendebat Do· 
mince Maria: nuperRegin~ Art· 
gIi<f ut forori & heered.dicE nu-
per Regis Edwardi fexti per 
quod eadem nuper Regina Ma- And the 
ria in preed.manerium cum per- jame de
tin. Un de &c. & claufum pr~d. Jcended to 

illtravit &fuitindefeilit.in 00- &~~ 
minico fuo utde feodo in jure who e~
Caron. flla! Anglia: Et fic inde tred a~d 
feifexiften' eadem nuper Regi- was feiJed. 
na Maria diu ante preed. tem-
pus quo &c. apudAlvefron pd. 
cepit in virum PhiJippum tunc 
Regem Hifpanicum per quod 
idem Philippus ut Rex An-
gJice in jure ipfius nllper Regi. 
n~ &: eadem nuper Regina feit. 
fuer.de &: in pra:dJrnanerio cum 
pertin'Unde &c.& pra:d' danfo 
in quo &c. in dominico fao ut 
de feodo in jure Coronce fUa! 
Angl. Ec fie feit.exifien. iidem 
nuper Rex Philippus & nu-
per Regina Maria poftea & 
ante pra:d' tempus quo &c. 
fdIt. 12 die Juoii Annis Reg .. 

norum 
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Grant by 
Letters 
Patent. 

, 
Dornan fuorum AngIix tertio 
& quarto apud Wdrm. prxd. 
in Com. Midd. per Literas fuas 
Patentes fub magno figillo [uo 
Anglire figillat. geren. date 
apud WeCl:m prxd. eifdem die 
& Anno quas pred. Georgius 
&c. hie inCuria proferuntcon
ceifer. cuidam Thomre Lucy 
Armigero inter alia pr~d. ma
nerium cum pertin.unde &c. ac 
omnia & lingula vias commo .. 
ditates emolumenta & here
ditamenta qurecunque in pr~d' 
paroch. de Hampton Epifc. in 
diCto Com. Warr. ac alibi ubi
tunque in eodem Com. diCto 
manerio de Hampton Epifc. 
unde &c. feu alieui parcel. 
lode quoquo modo fpectan'five 
pertin. aut ut membr. partes 
vel parcel. e;ufdem manerii 
unde &c. habit. cognit. ac
cept. ufitat. reputat. dimiff. 
feu occupat. exifien. aut cum 
eodem vel aJiqua parcel' inde 
ulitat. vel gavif. adeo plene 
libere & integre ac in ram 
ampJis modo & forma pro
ut aliqua perfona qureeunque 
ante tunc manerium pr~d.cum 
pertin. unde &c. unquam ha
buit tenuit vel gravif. fuit feu 
habere tenere vel gaudere de-

7Ghe buit hend. & tenend. eidem 
rttntee Th L H d & m , entred and omre ucy ~re. a u.lgn 

was Jei: fuis in perpetuum per quod 
~ed. idem Thomas Lucy in prred. 

manerium CID pertin. unde &c. 
pofiea & diu ante pra:d. tem
pus quo &c. intravit & fnit 
inde feit. in dominico fuo 
ut de Peodo prxfatoque Tho-

4 

rna Lucy de manerio pra!d. 
cum penin. nnde &c. ut pra!
fertur feit exifien. idem Tho .. 
mas pofrea .& diu ante pr~d. 
tempus quo &c. apud paroch. _ 
de AlveO:on pr~d. fie inde 
feit. obiit per cujus mortem Dying /ei
manerium pr~d' cum pertin' Je~, and If 

unde &c. defcendebat cuidam Diftent, 
Thoma:: Lucy milid ut filio 
. & h~redi pra:d. Thomx Lucy 
patris per quod idem Thomas 
Lucy filius pofrea & ante pra:d. 
tempus quo &e. in pra:d. rna·· 
nerium cum pertin. uncle &c. 
intravit & fuit inde [eit. in do
minico fuo ut de feodoeodem
que ' Thoma Lucy filio fic de 
manerio pr~d' cum pertin. un
de &c.· feit. exifren" idem Tho
mas Lucy pofiea & diu an
tea pra:d' tempus quo &c. apud 
p~roch. de AlveO:on pr~d" fie 
inde feit'obiit per cujus mor- And ttn

tern manerium pr~d. cum per- ~ther ~J
tin' unde &c. defcendebat cui- j;5/el-. 
dam Thoma: Lucy militi ut 
filio & ha:redi pra:d' Thomx 
Lucy militis patris ipfius per 
quod idem Thomas Lucy finus 
pofrea Be ante pr~d' tempus 
quo,&c.in manerium pra:d'cum 
pertin. intravit & fllit inde feit' 
in dominico fuo ut de feodo 
eodemq; Thoma Lucy filio fie 
de manerio pra:difr. cum per-
tin. unde &c. feit. exiflen.idetn 
Thomas Lucy filius pofiea & Another 
diu ante pra:d' tempus quo &C. dying 
apud paroch. de Alvet1:on pre- fiiJed. 
diet. fie inde feit. obiit per 
cujus mortem manerium prred' 
cum pertin. unde &c. defcen ... 

debat 
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debet cuidam Roberto Lucy 
ut filio & hxredi ejufdem Tho
rnx Lucy per quod idem Ro
bertus Lucy poftea & diu ante 
prred. tempus quo &c. in prxd. 
manerium cum pertin' unde 
&c intravit & fuit inde feit. 
in Dominico fuo ut de feodo 
eodemque Roberto fic de ma
nerio prxd' cum pertin' un
de &c. feit. exHl:en. idem Ro
bertlils Lucypofiea ~diu ante 
pr~d' tempus quo &t. apud 
Alvefton preld' fic inde [eit' 
obiit fine h~rede maleuto de 
corpore fuo per cujus mortem 
manerium prred' cum pertjn~ 
unde &c. defcendebat (uidam 
Bridget' Lucy ut liliel unicre & 
ha:>red. prxdifr. Roberti Lucy 
per quod eadem Bridget"poftea 
& diu ante prred. tempus qUd 
&c. in maneriul11 pra:d. cum 
pertin. unde &c. intravit & fnit 
inde feit. in dominico fuo ut 
de feodo prredidaq; Bridgetta 
fic de manerio pra:diCl:' cum 
pertin' uncle &c. feiHt. exiften. 
eadem Bridgetta poRea & diu 
ante pra:d. tempus quo &c. inde 
feoffavit quendarn Richardum 
Lucy Armigerum patruum ip
fias Brigetta: habend.& tenend. 
eidem Richardq & heredibus & 
affign' fuis in perpetuum pet 
quod idem Richardus fuit feifie 
de maneria pra:d. cum pertin. 
unde &c.in dominico fuo ut de 
feodo pr~fatoq;RicbardoLucy 
fic inde fei6t. e:xifien. idem Ri. 
thardus ponea & diu ante pd. 
tempus quo &c. apud parocb. 

de Alvefl:on przd' fic inde [eire 
obiit per cujllS mortem mane
rimn pra:d' CUlii pertin. unde 
&c.dercendebat (uida m Thoma: 
Lucy Armigero ut filio & hx- Dying fd
redi ejufdem Richardi Lucy per Jed, ~nd. 

d 'd Th L . a Difcent. quo 1 em omas ucy po-
fiea & diu ante prred' tempus 
quo &c. in manerium prxd. 
~um pertin. unde &c. intravit 
& fuit inde reHit. in dominico 
fuo ut de feodo pr~dietoque 
Thoma Lucy fie inde feHit. ex-
inen" idem Tho. Lucy Ponea 
&diu ante prred'tempus quo&c. 
CdIt. decimo die Novembris 
Anno RegniDomini CaroH nu-
per Regis Anglire fecundi tri-
cefimo fexto apud paroch. de 
Alvefion prredifr. debita legis . 
forma cortdidiHe((arnentum & And 
ultimam voluntatem fuam in mllde hi}, 

fcriptis & per eandem devifa- Wil~, and, 
• ." d" . ,devifed the vltmanenum prx cum pertm Premiffis 

unde &c. quibufdam Johanni in Fee; 
Mordant Baronetto Roberto 
WheatleyArmigero &Edwar-
do Willee Gen' hxrd. & affigri. 
fa is in perpetuum pofieaq; & 
diu ante prxd. tempus quo &c. 
idem Thomas Lucy apud Al-
venom pr~d. fic ut pr~fertur 
feifit. obiit poft cujas mortem 
& diu ante ptxd' tempus quo. 
&c. prxd. Johannts Mordant 
Robertus Wheatly & Edwar .. 
dusWilleevirtute devifationis Devlfees 
prxd'in manerium pra:d' cum e~tred'b:f 
pettine intraverunt Be foerunt vtrtue of 
• dr.' ~ . d ... r. theDe"tllfo· 
10 e lelllt. 10 Omtnlco lUO ut 
de feodo prxdifroq, johanne 
Mordant Roberto Wheatley & 

Ed~ 
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And en
feojfed 
A.B. 

EdwardoVVallee fic inde feifit' 
exHl:en. iidem lo.hannes Mor
dant Rebertus\Vheatley & Ed
wardus WiIlee peCtea & dill 
ante prxd'tempus quo &c. fcilt. 
primo die Julii Anno Regni 
Domini Jacobi nuper Regis 
Anglix fecundi primo inde fe-
offaver. quendam Davenport 
Lucy Armigerum habend' ~ 
tenend eidem Davenport Lucy 
hxred. & affign. fuis in perpe-
tuum per "quod idem Daven
portfuit feifit'de manerio pra?d' 
eum pertin' unde &e. in Do~ 
minico fllO ut de feodo prxfa
toq; Davenport fie inde feHit. 
exHl:en'idemDavenport pofl:ea 
& diu ante prredicr. tempus 
ql10 &c.apud paroeh. de Alve
fion prred. fie inde feifit. obi it , 

Who died fine ali quo exitu deeorpore 
{eiJed. fuo exenn. per eujus mortem 

rnanerium prred' cum pertin. 
unde &c. defcendebat prred.i 
Georgia Lucy ut fratri & her
redi prxd. Davenport ~er quod 

A De- iidem Georgius pofrea & ante 
{c~nt to. prred' tempus quo &c. in rna· 
hu Hem. nerium prredid' cum pertin. 

unde &c. intravit & fuit & 
adhuc efr inde feifit. 1n Domi
nice fuo ut de feodo per quod 
idem Georgius in jure fuo pro
prio & prxd. Edmundus Jo
hannes Wefl:erman Johannes 
Diekins Johannes Hawkes & 
RichardLls ut fervien. ipfius 
Georgii & per ejus prxcept. 
pra:d' tempore quo &c. exillen' 
tempore 1'efionabil. pifcationis 
in a'qua pra:d'in daufum pr~cd. 

'. 

4 

in quo t:i.C. prope ripas aqL1~ And the 
pra:d. intravenmt & ibidem re- dDefen-

d G 
. . fr ants en-

tes pra;. eorgu pro neceua~ tred as his 
ria captione pifcium in aqua Servants. 

illa exifl:en' aperuerllnt,& in a-
quas prxd. demiferunt & in 
aqua ilIa & extra aquas illas 
traxerunt & perinde herbam 
prrea. in ·eodem c1aufo adtunc 
crefcen'pedibllSfl1isambulando Ju/lifie 
conculcaverunt & confumpfe- the Tref
runt tam parvum quam po- pais, 
tuerunt dampnum ibidem fa-
cien' prout eis bene licuit qlJ~ Q!n~ ere 
funt eadem fraCtio & intratio eadem 
cJaufi prxdicr. in quo &c. & fratti<? & 
herb~ ibidem pedibus ambu- tntratlo. 

lando conculatio & confump-
tio unde pr;Editl:' Thomas 
Peers fuperius inde verfus eos 
queritur Et hoc parat. funt ve
rificareunde pet" ju~icium fi 
pr<Ed. Thomas aCtionem fuam 
pra?d. inde verflls eos habere 
fea manutenere debeat &c. 

Et prxd. Thomas quoad pJa-
citum ipforum Georgii Ed- Tl 
mundi Johannis Wefrerman pl:intijf 
lohannis Dickins Tohannis demurs. 

Hawkes &Richardi quoad frae· 
tionem & intration. claufi prJ:" 
did & herba: pra:d. pedibus 
fuis ambulando coneuIcation' 
& confumptiQnem modo & 
forma prred. fuperius p]acitat. 
dicit quod ipfe per aliqua. per 
pra:difr Georglum Edmun
dumJohanncmVVefrerman 10-
hannem Dickins Johann"em 
Hawkes &Richardu01 pIacitan-
do allegat. ab actione fna pra~-
ditto inde verfus eos habendo 

pn~-



:And the 
Dejen· 
dants 
join in 
Demur
hr. 

Mich. 6 \\T. & M. in B. R. 1694. 361 
pra:cludi non debet quia pro
teChndo quod prxd. Georgius 
Lucy non fuit feifit. de pr~d. 
una acra terra: aqua cooperta 
in paroeh. de Alvefton prxd' 
in Com. pra:d.inDominico fuo 
ut de feodo proteftandoque 
etiam quod eafiament. pra:din 
placito prxd. fuperius mentio
nat.non eft necefIar. eafiament. 
pro captione pifcium in aqua 
prxd. pro placito tamen idem 
Thomas dic. quod placitum 
prxdiCl:um per pr~dict. Geor
glum Edmundurn Johannem 
Wefterman JohannemDickens 
Johannem Hawkes & Ricard. 
modo & forma prxd. fuperius 
placitando allegate materiaq;in 
eodem content. minus fuffici
en. in lege exiftunt ad ipfum 
Tho'ab actione fua pra:d'verfus 
pra:fat. Georgium Edmundum 
Johannem Weller man Johan
nem- Dickens Joh'em Hawkes 
& Ricardum habendo prxcJu
dend, quodq; ipfe ad p]acitum 
ill. modo & forma pd. placitat. 
neeeife non habet nec .J? legem 
tetra: tenetur aliquo modo te
fpondere Et hoc parat. en: ve
rificare unde pro defectu fuf
ficien. refponC in hac parte i
dem Thomas pet. Judicium & 
darnpna fua occafione tranfgr. 
ill. fibi -adjudicari, &c. 

Ee pra:d Georgius Edmun
dl1s Joh'es Wellerman Joh'es 
Dkkins & Ricardus dicunt 
qd' pl'itum pra:d. quoad fracti
on. & intntion. tlaufi prced. & 
herb~ Fd. pedibus ambulando 

concuIcation. & confllmption. 
per ipfosGeorgiumEdmunduni 
Johannem WePcerman lohan
nem Dickins Joh'em Hawkes 
& Richardu01 modo & forma 
pr~d.fuperius plitaddo allegat. 
materiaque in eodem content. 
bon.& fufficien.in lege exiPcunt 
ad prred. Thomam ab aClione 
fua pd. inde vers' ipfos Georg' 
EdmundumJohannemWefrer
man Johannem Dickins J04 
h'em Hawkes & Ricnm. hend. 
pra:>cludend. quod quidem pl'i
tum materiamqi in eadem con
,tent. idem Georgius Edmull
dus Joh'es \Vefrerman Johan
nes Dickens Johannes Hawkes 
& Ricl1s. parat. funt verificare 
& probare prout Curia &c. Et 
quia pra:d. Thomas ad pI'ituni 
ill. non refpond. nee ill. hue
ufque aliqualiter deditit iidem 
Georgius Edmundus Johannes 
Wefrerman Joh'es Dickens Jo
hannes Hawkes & Ricus. ut 
prius peq~nt judicium & quod 
idem Th~mas ab adione fua 
pd. verfus ipfos Georgiw Edm' 
Jo' VVePcerman Joh'em Dick. 
ens Johannem Hawkes & Ri-
cum hend'pra;cluclatur fed quia Conttnu;' 
Curia pornini Regis & Do- ance~. -
mimx Regina: nunc hie de ju-
dicio fuo de & in pra;miffis un-
de partes pr~d. fuperius in ea
demCuria fe pofuerunt red-
dend. nondum advifatuf dies 
inde dat. eft partibus pra:di6t. 
coraro Domino Rege & Do-
mina Regina apud Wefrm. uf.;,. 
que diem prox. poft 
Aaa de 
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de judicio fuo de & fuper 
pr~miffis illis audiend. eo 
quod Curia Dom.ini Regis & 
Dominx Regin~ nunc hie in-

Yen rae. de nondum &c. & quoad tam 
1f'll'4yded ad triaco. exit. pr::rd. inter par-
tarn ad dr." .n. 
triand. tes pr~ . lupenus Jonl"l. per 
exiturn patriam triand. quam ad in-
9ua~ ad quirend. qux dampna idem 
]nqUl- Th l'. n" fi rend. de omas lUutnUlt oeca lone 
dampnis. tranfgreffionis pr(£d.unde par-

tes prxd. fuperius in Judicio 

Curi::r fe pofuer. fi c~ntingat 
judicium pro eodem Thoma 
ver[us pr~fat. Georgium Ed
mundum }o,-J'm \Vefierman 
Joh'em Hawkes & Ricum. in
de reddi yen iude jurat. coram 
Domino Rege & Domina Re
gina apud Weftm. die prox. 
pofi: Et qui nec &c.ad recog. 
&c. quia tam &c. idem dies 
date eft partibus pr~d. ibidem 
&c. 

Peers ruerfus Lucy & al. 

T1lietPaf~ fo~ tbe l5:ealiin~ anb centring tiJe <lLtofe 
of tue 101aintift, anb 1!Crealling bowu of lJiS5 (Jt)~af~, 

anb fifbiug in lJis frberal :jfilberp. 
'ClCl)e ~efenllant~, a~ to tUe 1fo~ce anb grm~, pleai) 

;Jaot guiltp; anll a~ to tlJe 15~eafiing anll <fntrinq of 
tbe ~lofe, aub flrreabiug tbe <!51anS, tbet' fal? tbat John 
<Jearl of Warwick. Anno 3 Ed. 6. \tla~ feifeb in fee of 
tl)e g@ano: of Hampton, 1llberof one gcre coberei) 
mitt) mater \lla~ ~arcel, anb lilietutfe contiguou~ to 
tbe faib ~Iofe~ tbat tbe (aib (farl anb all tiJofe 
wlJofe Cll:tlate l)e ball in tl)e fame g@ano~ ~ime out of 
SR9inll, were sccultomell to babe a neceff"ary Eafement fo~ 
tlJemrelbe~ anb ~erbant~ to catel) fiO) in tt)e faib ma
ter at feberal '<time~, aull fo~ tbat ~urpofe to ente~ 
into tlJe faib <ltlofe aUll fp~eab ~et~, &c. 

f!tl)at aftet1llarb~ tue faill (farl granteb tlJi~ ~a:no~ 
to lliing Edward tlJr fi~tlJ ill 1fee, after 1lllJofe ~eatb 
botlJ tl)e faib g@ano~ aull <flofe 'befcenileb to ~ueen 
Mary a~ lJi~ ~itler anb $etr, muo marrieb Philip ll\tng 
of Spain, anb fO tbet' became frifeb tl)ereof, &c. mba bl! 
)letter~ ~atent~ granteb tlJe faib ~ano~ to Thomas 
Lucy in 1fee, 1llitlJ aU Ways, Emoluments" Commodities 
ani) Hereditaments tlJereunto belonging .. &c. in a~ full 
ann antple ~anner a~ snl! 10erCon befo~e uail enjor~ 
eb ,tb£ fs'1ue" anb fo beribe~ a 'Qi:itle to iJimeelf from tbe 
falb Thomas Lucy, anll jua:iffe~ in l)tfl o\\ln 1ltigl)t, anb tlJe 

otlJe~ 
4 
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otlJer wefenilant~ a~ lJia ~Ctbant~., ani) bl' lJi~ ()fol1tlnanl) 
fo~ entting tnto ti)e fain· ([{ofe, ann rp~eatdng of lJt~ ~et %., 
ann .cafting tl)em tnto t~e [[later fo~ t\lc nccftrarp cf!tciJing 
of flO)., &c. 

~lJe ~laintiff bp ~~oteffatiotl repIie~, tbat tlJe Wefenliant 
1l.la~ not feifcil in fee of tl)at one acre coberetJ witb [[tater"t 
ani) tlJat tlJe Eafement mbiclJ be lJail plcailrn U1a~ not a nec~f
fary Eafement fo~ catclJing of fill), ann tlJen ilCtnuft'en ·gen eral~ 
iF to tl)e 101ea., anil tlJe ~efenilant~ joincn tn ~emurrer. 

~lJofe \tllJo argueil fo~ tlJe ~latnttff tuuaei), tlJllt tlJi~ ~lea 
1tla~ not «ooil, ettl)er a£S to tlJe ~atter o~ fo~nt of pleailing. 

Firfi, a!S to tlJe ~atter; fo~ p~obablp tlJi~ ~~ef'riptton 
1uiggt babe been gOOil, if tl)e Wefenllaut !Jab .bcribeil to I)tm~ 
felf a ~ritle from tiJe <farl of Warwick; but lJz bein!:J fcifCi) 
of tlJe SJ@ano~, anil tlJe lliing of tile ([lofe., ann lJabtl1g ~rant~ 
eil tl)e Sl@ano~ to tl)c iaing., tlJe Eafement bp tlJi~ mean~1tH~ 
e~ttnguiOJei.l) beennfe ti~ inconuffent fo~ one ~erfon to 
uabe botfJ a general ani) particular ~~opertr in tfJe fame 
'<!tlJiug at tbl' fame ~ime. . 
~anr ([afc~ \tIere dun to p~obe tl)at· tlJtf> Ea[ement \tJa~ 

neftro~en bp dlnttr of li'offetIton. 
a~ tn ftrefpaf~, \tl!Jere tne wefenilant juflifieil foz a ma'F 

belonging to lJi~ ~oufe itl D. to go to a [[loob in C. 
'fltlJe ~laintift replicil. tbat one N. in tl)e ~ime of ~(ng 

Richard tlJe uta, &c. ma~ (eifell botlJ of tl)e lLanll tlnougij 
miJici) tUe ~efenilant daimelJ tbe map, anillifiewife of tlJc 
u[loob; aull tUo' in 3 H. 6. ~ f. it wa~ a ~uetliotl bJlJetlJer Tit.Chimin. 
tlJi~ [[lal? \tta~ e~tinguilbell br dlnitp of 10offetrion; ret pl. 13· 
Brook in ab~i1Jging o~ tl)e, <!tate) feenl~ to be de at of fJJ)pi~ . 
uion tlJat it \1.1a~ c~tttlguttbe(). Br. Abr. tIt. 
~o <rlnitp Of ~offe[ion of a: Slll}iU anb mater~coUtfe, to ~~;a~ce 

1tJl)ieb a ma~ l~ appeni.'lant, anll of tiJat ):Gann aber \ulJtCIJ 1 Roll. Abc. 
tlJC [[1 ar i~" \.t1tll c~tinguilb tile [[tal? it {elf. 93')· 
~o in tte ([afe of Surry a.nn Piggot., it hla~ agreetJ tiJat aU j BuHt 340. 

ll~tbatc map~ are e~tinguilbeil bl? dlnitr of ~otTeffiott; but Poph. 166. 
bl}Jen tijc ~lJt~g i$ of, necetIit1? anti, etrcnttal to ~lJe <l!'~ant., ~:~~~·18)~· 
ttt fudJ <!taCc, tf tl)ere t~ 01lC~ an <Llnrtp of t0offctrton., tt tball 2 Sid.39,i I I~ 
rebibe again; a~ if tljere t~ a c:mater::eourfe to a ~oufe Hob. 131. 

tl)~ouglJ tlJe<l5~ounll of anot!Jer 10erfon, tijat i$ of ~ecelIitr, 
anb man not be e~tinguifbeil bp dlntt~ of 19o1Ieffion. 

-m:lJt£s i£S an Eafement in tlJe :faature of a Wap, ani) if a:. 
[[tal? can be e~tin~uilben, \tllJ~ not tlJt~; Cll;fpeciaUp 1lliJcn 
'ti~ not pleanCll., tgat it b.la~ ttecetrarr fo: catefJing of 
1filb ; 'ti£s oulr faii) it '\rJa~ a neceffary Eafement, &c. tufJiclJ 
i£S a nert? iuugntficant <re~l.lletrton., 'ti~ tteitlJet a <n;~am~ 
mar [[to~n} o~ a ([lo~tt of art anb ~fiin; it {bouU. 

A a a 2 }Jab£' 
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babe been~ tl)24 t tuel! confuever~nt habere quandam vi,a.~ o~ qu?d
dam privilegium five libertatem ~ntr~re~ &{:. ann tiJo ttg au tn:: 
fenable [[lo~i), it cannot be reJettel.l a~ ~ut plufage upon 
tl)e ~tatute of ~emurrerS5, becaufe 'ttz tbe Gifr of tije gctt~ 
on; but if tijat ~entrnce (bouln be rej£ctell, tlJen )ti~ ufi 
.fuerunt & confueverunt claufum intrare, tul}iciJ mal? be witlJ 
lLeabe. 

~eitIJet t~ it rebibell bl! t!Je cl.5tant of all Ways, Emoluments 
and Hereditaments, &c. to Thomas Lucy, .anceao~ of tlJe ~efen~ 
bant, fot tlJe -onlp [[lotb \tllJtcIJ mal! gibe anp cIrolour to fuciJ 
an £I)pinton, if) tlJc [[lo~l.l Hereditaments, but tlJat mua be 
intenbell onll' of fuel) a~ mere in being at tte '{time of tlJe 
(\J5Jant maiJe. 
~o p~obe tlJat it \tia~ rebiben bl! {ucb general motn~ tlJe 

<!tafe of Marthal anil Hunter \tla~ citen a~ an .autlJo~tt1? full 
to t~e ~urpofe, tulJiCi) 1tla~ tlJu~, viz. .a <lroPl'bolller fo~ 
)l,tfe l)abtng 4.tommolt, &c. purcbafell tl)e 1fee of lJi~ <tropl''' 
bolil, \tIIJicu \Ua~ grantell to bim bp tfJe )L,O~ll cum pertinentiis, 
an)) it \l)a~ refolbell, tlJat bp ti}e [Inttr of 1f)o1fetrLOn lJi~ 
([emmon 1\la~ llellropell, ani) tl)at it 1\la~ not rebiben VJ,? 
tiJefe general [[to~tJ~ cum pertinentiis. 

(2.) ~iJe feconll 100itlt t1la~ not muclJ infiilelJ on, \tllJidJ 
\tJa~, tf)at tIJe ~lea \tlcl~ infufficient, a~ to the ~anner of 
~leailing; fo~ 'ti~ fain tlJat tue <farl of Warwick 3 Ed. 6. \tla~ 
feifeb in 1fee of tue ~anot of Hampton, &c. ann of one .acre 
of $~ounn ~arcel tUereof coucreil \tlttlJ [dlater, anll tbfU 
tnefcrtbe~ tbat be anil aU tlJofe, &c. nfen to babe a neceffary 
Eafement, but ilotlJ not fal' tanquam ad manerium prxd. fpefran. 
ann tl)erefo~e lJabe not clatmeil it a~ au <fafement belonging 
to tl)e ~ano~. 

Econtra. ~lJore tube arguen on tlJe otlJer ~tlJe s green tl)e 
<ltafe~ befo~e citeil to be lLa\l), viz. ml}ere aur ~attet of 
~nterea o~ <lifJargeiz c:laimeb upon £@en~ <ftlate~, a~ment~,. 
([omlnon};1, .&c. {ncb are altuar~ e~tinguttbei) bp illnitl? of 
10offeffton, anilneber rebibeil. 

'l5ut tl)efe cIrafe~ 130 not come up to tlje SlWatter nOID in 
~uellton., becaufe tb~rei~ a great IDifference between ~at~ 
ter~ of Charge anil Eafernent in all ([atz~, frcepting onll' tuat 
of a [[lar 1DlJicll i~ of ~ece1Ttt!'; ann tlJi~ iSl tiJe ber!, Wttfe~ 
rence mabe in all our 15ooft~. 
~uclJ 'Were all tlJe <tare~ befo~e tuentioneil tn t!Je l13eiJalf 

of tl1e l0latnttff, anll fucb \1l11~ tbe lliefolution in Surryanb 
Piggot ~ ([are \nlJere all t!1e autilotitie~ are Quotetl, viz. it 
\l)a~ an gttion on tlJe <!rafe fo~ tlopping Of a [[tater~courfe 
\1J!)tcb nf£b to tun frolu cne 10la,c to unotl)Ct', anll wbiCiJ 

4 fiUeD . 
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finCh tl)e 100nil of tile ~Iainta witfJ mater fo~ tije neceffary 
watring of lJi~ <lCattle; there toe [[tater \l.nl~lJdi) to be a ne
cdIary Eafement; ani) tl)o' tbere \1la~ au dltlttp of 10offetrton., 
ret fo~ tlJat llieafon ,1uilgmctlt \t)a~ gibetl., tlJat tlJe mt1tcr~ 
contre "O.1a~ not erttntt. 

t!be :IDefennatlt~ in like Sl@annet br pleabil1g babe fbe\ll~ 
til tlJi~ to be a neceffary Eafement, anll tlJe t01ainhff lJatlJ con~ 
ferren a~ lUUClJ br IJt~ ~enlurrer) fo~ tlJer lJabe no wal? of 
e;atcllinq jfitb., but a~ ret fo~tlJ itt tlJt~ 101ea. 

(2.) '!6ut if tlJi~ Eafernent tua~ once e~tingui{beb ill' dtuitl' 
Of ~o(feirtotl., ret tlJt <Jlj~ant of tbe lliing ann ~ueetl de novo 
to Thomas Lucy rebibe~ it; fo~ 'ti~ nranteil to bim tam am· 
pHs modo & forma prout aliqua perfona quxq,mq; antetunc m~lfie
rium &c. habuit, \lJlJiclJ ate rclatibe mo~o~., ann gibe new 
)Life to tbt~ <lafem~nt. . era. Eliz. 
g~ tn artefpaf~, tiJe ~efen?Jant pleabCb tljat B. 1ua~ rei~ '570• 

feil of tlJe 19lsce tt1l1ere, &c. in 1.ee~ ann tbat F. \na~ {eifen 
of a ~oufe, anil fo p~efcribeb to babe (!tomtnolt appurtenant 
in tbe ~lacc wlJere &c. anil tbat F. maile a feoffment of lr~ 
~oufe to B. tuijo mane a ~eafe tiJereof to tbe ~efettnant 
b.litlJ aU <ltotnmon~ tijereunto appertaining, o~ occupied or 
nfed witt) tue faii) $oure; it \l1a~ ailjuilgell, tlJat br tlJe 
<r1nitr of ~o[e[iotl tUe '([ommon \l.1a~ ertinguiruei)~ ret br 
batb t~ofe mo~1l~ a goob $~ant \l.1a~ mane of a. nem ([Ommon. 9 Rep. 26. a. 
~o tnl)ete a €opruolil ~e1Tuage efclJeaten to ~lJe ~o~b 2 era, 2'53· 

wuere tl)e ([oprlJoliler bail <itommon bp 10~ercrtptiotl in ar~ ~ntrEr 
tr gcre~ of tl)e lDemefne~, anb tiJe )L,o~i.l grant ell all <[om~ roo IZ. 

mon~ to tlje fain g@e1Iuage belonging o~ let \tlttlJ tlJe nune. ~9A·nd. 101. 

~t nHl·~ atJjun~eil., tlJat br tlJeCe mo~n£s tlJe $~atttee !Jab a Hob. 131. 

<ltommon tn tlJe {aib art)? ~cte~, tlJo' it tua~ 011ce betlro~eb 
br . [tnitl? of 10olIetTion. 
a~ to tlJe ®bjectton., tl)at tile mo~b~ necelfary Eafement, 

ate illU{!nifica nt., ani) rtettlJer· mO~il~ of art o~ ~litU., tlJat 
map receibe tbi~ anfttJer" viz. ~lJe [[lo~n Eafment t~ linomn 
ttl tl}e lLatu; 'ti~ ilefineb in tte, 'ULetm~ tlJereof, 'tifJ a. Genus 
to feb era 1 Species of J1ibertte~ tui)icl) one ~an mar babe tn 
t!Je ~oil of anotl)er, tuitbout claiming anr 1ntcrell in tlJe "" 6 Rep. 1)2. 
')1antl it felf; 'tif}S nreb in 7< Gateward'~ <!tafe, 1\llJcre it \tla~ 2~ Ed. 4· 29' 
belil to be it gOOi) <ltatlolu fo~ an j]nbabitant of a certain ~:; Car. 
10ariOl to babe a [[tar obet anotlJer ~an'~ (fi;~ounb ... eitlJer . 
to Qtburcl) o~ to tlJe ~arflet., becaufe 'tt~ an ~aremcnt ¥ Hob. 1,1, 

anil no ~~oftt: · m:i~ ufeb aUo b1? mt? )L,o~n ok Hobert, 'lUba 
mal;,ez a ~ifierence bzttueen 1nteretl~ anll10~offt~, &c. fn(;b 
a~ Rents ant) Commons, &c. an·b Eafements, fucb a~ Lights, Air, 
&c. tue Jail of \V~i,l), tlJo' t~et? map be bellroren O~ ettin~ 

gut(lJeb 
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guillJeil fot a m:ime bl? ([lutt!' of ~o1feffion ([0: a geatllUC1r 
no \l1lJat ~e pleafetiJ tuttI) iJi£) OU1n) ret if no alteration t;l 
luane tlJereof lllt)cn 'tis tn one ~ann~ upon tue ~tbti1itl{t it 
again tge 1ntereit anillRiglJt to fud) <Jrafemcnt notl) tebibc. 

¥ Dyer 72.a. ~l? J1o~i) * Dyer ufetl) tlJi~ mto~n, \tJbere be ten~ U~, tuat 
)Geifee fo~ )L,tfe o~ 1Pear~, o~ ~enant at mill, 0: an 9JnlJa~ 
bit ant of a ~ariQl mbo ifj ~enant at mill, cannot p:efcribe 
to a ctommotl tn tl]eir own ~ame~, becaufe of tl)e ~e~-,;n~ 
t1ef~ of tfJeir <fftate~ anll <lCapacttp, but tlJel? map p~ef'rtbe 
to be e~emptell from ~oU, o~ to babe a' ~mal? to ([lJurc~1 obc; 
anotber g@an'~ <I5tounll, becaufe fucb are oull? Eafements. 

a~t~ a mo~tJ aleo ufell tn pfeaning tn'al1uoft aU tlJ' !5ooli~ 
of cfntrte~, a~ tn Co. Entr. 19. Robinfon'f5 Entries 18 Winch. 
46. Vidian S, 28. Hern. 74. anll 'tt~ mentioneil aUo in 2 Brown
low, ~afe 24~ 

Curia. 'flrlJe [[tOttl Eafement i~ known itt )Lam, but bert 
tl)e '<!tlJtng it felf t~ fet fo~tlJ., viz. to carel) ftlb &e. ann ,er~ 
tainll? no gjnaance can be giben of a l0~efertption fo~ fucl} 
a JLtbert1! bl? fuelJ a mO~il o~ ~ame; tlJetefo~e tl)e ~efen~ 
tlantf5 were ilirectell to fet tlJe ~~efertptton rigUt, ann trl? tl)e 
Sl@erit of tlJe CJl:aufe. . . 

Rex & Regina verfus Armftrong. 

1 Vent. 04: AgJ9otion being, matle to ~eberfe an ~utlawtl? in ~rea~ 
3 Mod. !7.: . fott, t!Jtre betng a [[trtt of <frro~ b~ouglJt~ anll tIJe 

," <frro~ atTigneil, viz. tlJat it llotlJ not appear mIJere tlJe 'u~ 
ftingf5 mere lJelt" fo~ 'ttf5 at a ~ourt of ~ufttng~, &c.. omit~ 
ting pro Civitate London. 

~tJe ~oU'rtitlcltning to reberfe it fot tlji~ cfrro:, one of 
tbe 1ullge~ objecteil., tl)at tuere oU!J1Jt to be a Scire fae. to tlJe 
JLO~ll~ mel1iate ann itumel1iate befo~e ti)e ~utla\ll~1? Qloulil 
be reberfeil. ' 

'flro \tllJtelJ it wa:~ anfmereil, tl)at it \tla~ not neeeiTarr in 
~reafon, becaufe tlJ~ ~o~feituref5 llo not belong to tlJem, but 
to tlJe lliing ; Wl)ereupotl tlJe ~utla\ll~1? was re~berrtlJ. 

~ 

Anonymus: 

4 
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Anonyn1US. 

A sJ@otion \tla~ luane fo~ a ~~olJtbitton to tye Qf;cclefiatlical I Vent. 3)2 
Qtourt of London, foz caUing of a mOluan: mlJo~e, upon I Show. I3l. 

a ~uggeft:ion tlJat tlJe mOJb~ mere actionable tlJere br ~u~ 
nom of tlJe ~lace. 

16ut tlJe ([ourt tuoultJ not grant a 10~olJibittotl 1tlitlJout Farefl. 2,. 
~atlJ 1ttabe) tuat if anr fuciJ mo~b~ were fpofien, it \tIa~ itl 
London anb not elfeWIJete. 

Rulli verJus TOFye 

I~ a ~Ungment upon a mutuatus, t!Je 15tH tlppeareil to be 
fHen on a certain :war, viz. Memorand. quod die Veneris, &c. 

1l.lbtcb ~ar lJappenell to be befo~e tue l'0cbt became ilue. 
~lJt~ \1la~ affignell fo: ~rro~ upon a [[trit of <errol 

b~ouglJt to reberfe tlJt~ 1uilgment ; anb nom tlJe ([ourt bla~ 'S Mod. 286. 
luobell in ')5clJalf of tlJe ~Iainttff to malil~ tiJe Memorand. 
of anotlJer Wal'~ fo tlJat it mtgl)t agree h1ttlJ tlJe ~Ull~~ 
ment; but tt 1\1aS$ tJenieb. 

Jones rverfos Cornitem Bath. 

A ~tial at l3ar \tla~ appointen itl tbi~ (JtanCe on Wed. 
nefday tl)e 12th of November; ann tiJe War berote tlJe 

~rial tbe It'lainttft luobetJ to put it oft, bec"ufe 1)e \nant~ 
etJ a mitnef~ to p~obe a Weeb. ( 

'QtlJe ~ourt benietJ tlJe 9@otton~ tfJereupon tfJe ue~t ~al? 
tlje atto~nel' refufeb to b~ing in tlJe Writ, it being onll? 
a <o:ontrtbatlce of iJim to p~ebent a ~onfutt. 

15ut tl)e Qtoutt O~nereb tlJe moll to be b:ouglJt in~ tbat 
tl)er tuiglJt taIte ~otice tlJete \l)a~ fucb a mrtt; anb tiJe 
€ounfel of tlJe m>efenilant iufo~men tlJem tiJat ttt1? )1.,0:1) 
<tlJief ~uftice Hale ban commttteil an atto~ne1? fo~ tfJe ftIte 
'10~attice, \t1 fJt d) \lla~ lifiemtfe bone now. 

Rex: 
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Rex & Regina rverfos St. John's College in Oxon. 

U100n an Alias Mandamus to abmit ~~. King to tfJe ~lace 
of a ~clJotar iu tlJe ([ollege, being nominateb tlJere~ 

unto bl' tlJe ~a1'o~. &c. of Brif1:o1, to 1llgom tue lliigl)t of 
~ominatton pro hac vice pleno jure btn appertain, upon 
tUe 1Jlefignatiotl of one Baskervile. . 

~I)e ~ubftance of tlJe llieturn \l.nl~, viz. ~lJat tlJe <!roUege 
1t'ta~ founbeil bp ~ir Thomas White; tlJat tue 15itlJop of 
Winton fo~ tlJe 'Qrime being, bla~ tlJe local (l1ifito~ tlJereof ; 
tUat Baskervill reftgneb, anll tlJat after tlJe Jaominatiotl of 
~:. King br tlJe ~al'O~, &c. of BrifroI., tbe 10:efinent of tlJe 
faib ~ouege ann ten ~enio~ jfeno\U~ tlJereof a1femblen to 
confiner of lJt~ S1llualiftcatton~, anll fo~ tlJat it tua~ tUeir 
~ptnton upon 10toof of tebe.ral fatt~, inconfiCcent with good 
Manners, ann committeil bl' Sl@:. King, l}e bJa~ bl' tlJetn re~ 
fufeb a~ incapable of tUe ~dJolarOJtp, ann tiJerefo~e tl)ep 
abmittelJ anotl)er. 
~t mas arguell in lJi~ WelJalf, t!Jat _tlJere 11la~ notlJing in 

t!Ji~ 1Iieturn to lJtntier tlJi~ ([ourt from granting fartlJet 
~10cer~ to compel tl,je ([allege to abmit ~t. King, beeauee 
tlJe meafon of tIJeir tliefufal \tla~ not pontibe but general; 
anb tl}erefo:e 'ti~ intpofible to ttl'tbe jfallboob of it tn a col~ 
lateral action, beC8ufe tlJete t~ no fact returneil. 

gjn fome <tafe~ a\~eneral meturu lJatlJ been lJelb rufftcient, 
but tlJen it b.la~ fo~tiffeb bl' fomeelJin~l of <ltrebit, a~ tlJe 

M d 8 lI\etutn tn Daniel Apleford'~ ~afe viz. tl)at lte U1a~ conbicteb 1 O. 2. Y 
of enormous Crimes, anti notlJing tn particular eet fo~tlJ; 
but becaufe tbe <llifitot ban giben ~entence, tlJerefo~e a; 
Mandamus \tla~ tlenietl, mt)tcb \\1oulb not iJabe been if tlJe 
Mandamus ]Jab been p~ar'il befole ~entence. 

2 Roll Abr ~o if tlJe ~t«lJ <Jrommi1Tion::~outt bp <I1ittue of theit 
~13, 2'18 •• )1etter~ 10atent~ !Jab tlep~ibeil a ~iniaet fO: divers Con

tempts to ·lJi~ ~~iJitlart', not ftJewing allr in particular; 
tlJi~ lJatlJ been tJ~lb ~oob, becaufe befo~e tlJe @>tatute of 
I Eliz. c. I. \tlb·td) nr(f gabe tbem autbo~it~, tlJe Jaing migbt 
grant ([onlmiffiol1~ to werfon~ to ptoceell accOtbing to tiJe 
~'tleCiat'ti,allLa\n., ann tlJer babing p~oceebeb againtl a ~pi:: 
ritual ~erfon, ani) br an (fcclcuatlical ([enfure, tlJo»tlot ac~ 
(:otbin~ to tbe ~tatute, tlJe ([ourt mill gibe <ltrebit to tl:)etr 
~enten,e b.1t,tlJout lbewing a particular <ltaure~ 

4 
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t[:lJe 1Reto~!t i~, t1)at lJatnng refufcll gu.)~, King tHep bill 
(boofe anotl)er., anb befo~e. tiJe uta [[!tit of Mandamus C<Hue 
to tl)em, tl)ep bib Silntittije ~rron fa cboren:; but if ~~. 
King \l)a~ refufen \tlitl)out ~aufe, tlJen tt)el' 'lJan no 100wer 
eitlJer [0 'Uoore o~ aiJmit anotlJer. '. 

~lJat tl)at part of tbe llietoJu \ulJitb toncetn~ tl;Je .local 
([tifito~ i~ berp immaterial, viz. 'G:IJat if SI@~.l\ing batt} a11£ 
U,lrnng Ilone lJtm I)r mal? appeal to tte dltftto~, anll tbert~ 
fo~e tb't~ ¢ourt fl)oulil not interpofe, untill lJi~ ~et1trtt~e' 
t~ (l,tten. ." J.,) : r,;r: '.': 

fo~ tbo; Ptobabtp tl)e lLitg;l)t lU8rbt hlitbift' ~flJt gjtttff( 
ilittton of tlJe d1:ifitot, ret tlJt~ ([Durt utap tompel Qu5!bmit! ! 
tance to entitle tne ~erfon to a llUtlbt, fo: tin (ten lje batlJ 
none, anb tlJerefo~e it cannot be teafonable to "fenn !Jim to 
tl)e dtifito:. 
~ut l)e l)atl) no 9Jurt~iJtrtion in tlJt~ ([are fo: two meafon~~ 

( t.J. ~ec~ure"IJeiS ~nll? a p:ibate ~Ui)ge appointel'l br tlJe 
~ounller, 0: tlJe 11abl, to lletermine {[)ffel1(e~ againif tlJe 
)l.,a\U~ of tUe ([ollege 0: ~Iace 1ulJere be i~ c11ifito1, fo tl}at lJif.S 
100tuer e~tenll~ onll? ober ([oUegiate 10crfons anll arlJtng~ ~ 
but ~:. King i~ not of tbe \!College befo~e ~nmittance. 

(2.) ~if3 ~o\lJer' t~ alfo to lletennine 1litglJt~ upon tl)i 
€9tatutc~ of tbe ([ollege, but not upon $:attt~, UlufclJ mutt 
bc tJ:icll at tlJe ([ommon 11am ; ann tlJe ~ueaton nere ariCe~ 
upon tljc dDt€Utt of tlJe :tf'ountJer to fl)c ([i~ of BrifroI. 

~f t!Jere t~ anr ([aUre o~ ~tutfJ in tlJi~ meto~tl, tlJe ([ol~ 
lege mal? turn lJim oq;t after IJc i~ allmtttell, fo~ tl)e bcrp 
fame meafon~ tlJcl? ·nom refufe to abmit iJim; but if l;Je t~ 
not to be atnutttcil at aU, t1)en tl)e 1liig1)t of tl)e <tttl? of 
Brillol t~ wl}oIlr lJefeate1J. / ." . 

~i!ti~ a~ reafonable tl)at tbt~ €ourt tboUlb grant a Mart~ 
damus to tlJe <ltoUege to all mit 10erfon~, a~ to gJ:Stlt fucU 
mrit~ to <IrotPo~attot1~, o~ to a parttculat ctompanr to 
malie a ~an free tlJereof, o~ to t1)e {[)~ilittarr to compel 
lJim to grant ailmintftratton to tl)e nrrt of liiin; fo: \tllJere 
tbe <Irafe~ are alike, tl)e lRemetltefl ffJoultl aIfo lion'Uf, Ad~ 
jornatur. 

:8bb 
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~e~ & Regina lVcifus Lawrence. 

I
$.91~ \na~ a mrtt of QJ;rro~ to reberfe an attainner, 

Bee. ~lJe fltro~ atTignen wa~., viz. ~be <fnqutrl' is on 
t e 15elJalf of tlJe Bing fo: tue 4tountl'~ &c. aUll tlJev are 
feber'i.'I tn tile ~Ui.'lgment~ tll1)t'lJ was, pro Domino Rege &: pro 
corpore Com. jjt lbouln iJabe been., pro Domino Rege pro cor
pore Comitatus, ann tlJe 10article Et lbouln l)alle l1eeu"omtttelts 
fo~ 1lll)i'lJ C1taufe tt 1tlaS$ rellerCeb. . . 

... 
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Term. Sana. Hill. 
Anno 6 W. III. Regis in B. R. 1694. 

Cradock rverfos Radford. 

N orA, a 9]uilgmtnt of :20 !?ear~ tfaniling came tlJi~ 
~ernt to be tebiben b1' Scire fac. aaatnfi; tlJe $ei~ 
anll '([ettenant~:) it maS quod pra?d. Thomas ret::uperet, 
inieall of pra:d. Arthurus; it \Da~ p:sl?ell tlJat tlJe 

lROIllUtglJt be b~ouglJt into <lrourt anll ameullell, bzcaufe it 
1lJa~ onll? tlJe jfault of tlJe ([lern. · 

. ! 
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~be line amentlluent \t1a~ in tlJe Common Pleas, Mich. Cra. Elit. 
33 EIiz. wlJrrc tfJe jJUi)~ment b:Ja~ quod idem Johannes fit in 299,864, 
mifericordia inffesn of Thomas. 609. contra 
~o b:Jljere ttc ~ui)~ment tua~, quod prcrd. Georgi us capiatur, RoU. Abr. 

it tboulll babe been EHas; fo: b:JlJere tue 10artte£) are namell c~~: Car. 
rigiJt in tlJe mec:o~ll, anll tne ~ame of one of tlJem mifplacell 594 
o~ miftaJien fo: tlJe otlJer, 'tt~ reafonablr, tlJat tl)e 1iieco~ll 
OJoulil be amennen to entitle tlJe ~latntiffto an f)onell ~ebt. 

91t lJatg been rulen to be amettnen tn a tuucg tlronger 2 Cra 632-
ctafe, viz. tlJe ~ifp:iaon of tl]e <lrlerfi lJatg been in tbe Palm: 2)8. 

ber!, 100int of tlJe 'juilgment, a~ in cfjectment tlJe l&Iafnttff RaIl Abc. 
lJan a [lertlict fo~ a SJ@etruage, 10 gcre~ of ~eano\tl, ann J ~ 20I, 162, 

of ~a (tare; n011.1 tl)crc \nag no Land in t~e dlernict, ann lef~ 
B b b 2 ~eailO\U 
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8 H. 6. g@e&i:IOID anll ~atlure tlJan in tiJe ~ull~1ncnt., ret it 
cap. 12. hJa~ fflUCtltletJ upon tbe ~tatute, fo~ tije <!!ctiJitt if) to 

guille tlJc ~uDgment, anb fo it ougijt to i)fibt been cn$ 
trcil aeco~iJitlQ,ll!. 

:lOut on tlJe otlJcr ~ii)e tiJi~ ma~ oppofell ; fo~ tIJ3t it 
1tHl~ not atttenlJablc, being an cfrto~ in jJungntcl1t, 
hJIJiciJ muft.lw imputcn tlje act of tfJc ([ourt, ann not 
of tte ~Jerfi ; tip,\t1l)erc a Capiatur t~ entrell inata?) of 
Miferieordia, o~ eonceffum eft per' curiam, intleail of 

<;r.o. 6 confideratum efi:!; fo~ tl)efe are ettolt€ou.£S in ~oint of 
Ehz c~. JLat\J., ann ttJe berl! fame <tare mitlJ tbi~ n'Hl~ bell) not 

to be anlcn1lable tn Eafi:er ~erm, 40 Elizabethx. 

Ebor. IT. 

~o \t1lJete tJ;te 1u1)Jlment Ula~, quod querens recuperet 
100 L per juratores affeIT. ann 51. pro mi[ per jurat. hie de 
incremento adjudicat. hllJcn it tbonti) babe been per Curiam; 
it b)a~ not amcnilen, bcennee it \tltl~ tl)e 1fault of tge 
~ourt in tile jubgment it felf. 

lBut upon tlJe lticafon of tlJe autfJo~itic~ ette1l fo~ 
tbe amenDment, tlJc (Jtourt tUril tlJi~ O)onlo be a:: 
mertlJen, \tJi)icb \l.Hl~ ilone aeco:ntnglp. 

Curry 'VerJus Stephenfon. 

Hill. 1693' Rot. 37. 

M Emorandum quod die 
Martis prox. poft Oc

tab. Sancti Hillarii ino eodem 
Termino coram Domino Rege 
& Dna. Regina apud Wefi:m. 
veniunt WiIJie]mus Curry & 
Anna uxor ejus Admini!l:ra
trix omnium & Gngulor.bono
rum & c,:atallorum jur. & cre
ditornm qu.e fuer. Ch.rifi:o
feri J ackfon defunCt. tem
pore mortis fua:: qui obiit in
tell:at. per WillieJmum Black
alIer Attorn. fuum & protu
lemnt hie in Curia diaorum 
Doi. Regis & Domina? Regina? 
tunc i~idem quandam biIJam 

fuam verfus Jobannem Ste
phenfon in Cuftod. Mar. 
&c. de placito tranfgr. fuper 
cafum & funt. pleg. de prof. 
fciljcet Johannes Doe & Ri
chard us Roe quc£ quidem Bil
la feguitur in h~c verba if. 
Ebor. II: WiWe]mus Curry & 
Anna uxor ejus Adminifhatrix Indebi
omnium & fingu10rum bo- tatus Af
norUm & catallorum jur. & fumpfit 

d· fi CI' for M6-ere Itorum qme nere 1f1- ney due to 
fioferi Jackron defunct. tem- the Plain
pore mortis fu~ qui obiit in- tiJf~jls Ad~ 

fl. d 1 h mtu~ ra· teuat. queruntur e . 0 an· trix. 
ne Srephenfon in Cuftod. 
Mar. Marerch. Dni. Regis & 

Domina:: 
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Dominx Reginx coram ipGs 
Rege & Regina exifl:en. pro 
eo videlicet quod cum pd. Jo
hannes primo die Augufl:i An
no Regni Dni. Williel. & Do
min<r Marix nunc Regis & Re
gin<r Anglix &c. quarto apud 
Beedall in Com' pra::d. indebi
tat. fuHfeteifdem Willie]mo& 
Annx ut Adminifrratrici bono
rum & catal10rum pr~fat.Chri
ftoferi in 25 1. legalis monet<r 

Hr Jo Anglix pro tanto denariorum 
"htlctb-!. fumma per ipfum Johannem ad 
je;da:t urum prxfat WilHelmi & An
to the Ufo nx ut Adminifl:ratricis bonorw 
of the;{(.' & catallorum diai ChrHl:oferi 
Plaintl.Jj '11 h b' & a.t Admi .. ante tempu~ I '. a It. . re-
niftrator cept. & fie mdebitat. extilen. 
to J. S. prxd. Johannes in conGderati
had ,and one inde fuper fe affumpGt & 
receIved. ·r..J W'll'] & A d ' ehuem 1 Ie ma nnx a ' 

tunc & ibidem fideliter promi
fit quod ipfe idem Johannes 
prxd. 2.) l. prxfat. WiIlielmo 
& Annx cum inde pofrea rea 
qui fit. dIet bene & fideliter [01-
vere & contentare veJJet pr<rd. 
tamen Johan. promiffion.& af
fumption. fuas pr~d' in f~rma 
prxd~ fact. minime curans fed 
machinan. & fraudulenter in
tendens ipfos Willielmum & 
Annam in hac parte calIide & 
fubdole decipere & defraudare 

Admini- prxd. 2. 5 1. feu ali quem inde 
/lr4tio~ denarium pra:fat.Wi1lielmo & 
commlt- Annx (cui quidem Annx ad
ted toone minifrratioomnium & fingulo-
of the b & 11 pi intiffi. rum onorum cata orum 

Ii jur. & creditorum qUa:! fuerunt 
pra:d.Cbrifroferi tempore mOf-

tis [ux per Richardum Sterne 
Arrium magHhum fcaccar. re
verendiffimi in Chrifto Parris 
& Domini Johannis Provi
dentia Divina Eborum Archi
epifcopi Anglix Primat. & Me~ 
tropolitan. legitime fulcit. 
cui commiffio adminHl:ration. 
iI1. in hac parte de jure preti
nuir :z 9 die Julii Anno quarto 
fupradiCto apud Beedall pra:d. 
in Com. pra:diB:. debito mo
do commiffa fuit) Iicet (~pius 
requifit. non folvic nee eis pro 
eifdem aliquaJirer contentavit 
fed ill. eis hucu[q; folvere om
nino reCtlfavit & adhuc rccufat 
unde prxd. WiIIielmus & An
na diclJnt quod deteriorat.funt 
& dampnum habent ad valenc' 
40. 1. & inde producunt [eaa Profe: 
&c. & profer. hic in Curia em. ut 

iidem VVillielmus&Annalite- li~~~~ 
ras Adminifrrator. prxd. qux admini .. 
commiffion~ Adminiftrationis i~rato
pra:d' eidem Annx in forma nas. 
pra:d. tefl:antur, &c. 

Et pra:d. Johannes Stephen- The Dc
fan perNicho]aumHardingAt" fendam 

tor.n.,ruum venit & defend. ~j~ ~h:~s, 
& InJur. quando &c. Et dICIt Caufa 
quod prxd. Willielmus & An- athol1is 
na ACtion. fuam prxd. inde non.a~-

,;£" h b r. crevlt In-
VerL'lIS eum a ere leu manute- fra [ex 
nereo non debent quia dicit allnos 8< 
quod billa ipforum Willielmi 9 1 dies 
& Anna? primo exhibita fuit prox.! ~n~ 

d· J .. A R . te ex ll-
23 Ie anuarn nno egm bit. bille, 
Domini & Domin~ WiIIielmi 
& Maria: nunc Regis & Regin;;e 
Ang1i~ &c. qainto & non an-

I tea 
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tea quodq;caufa adionis pra?d. 
in narratione prxd'mentionat' 
non accrevit prxfat. Willielmo 
& Anna? ad aIiquod tempus in
fra fex Annos & nonaginta un' 
dies prox. ante diem exhibitio
nis billa? pra?fat. \Villielmi & 
Anna: modo & forma prout 
iidem Willielmus & Anna fu
peri us inde verfus eum que
runtur & hoc parat. ell: verifi
care uncle petit judicium fi 
pr.£d. Willielmus & Anna aCti
onem fuam prxd. inde verfus 
eum habere feu manutenere de
beant &c. 

The Et prxd. WiJ;ielml1s & An
Plaintiffs na dicunt quod ipfi per aJiqua 
reply, that per przed. Johannem fuperius 
the Inte- I' d 1 J b.(l.· flate di- P acttan 0 a egat. a a"-,,lOne 
ed T Apr. fua przed' inde verfus eum ha-
2 Jac. 2d. bend prec1udi non debent quia 

dicunt quod prxd.Cluill:oferus 
Jackron in narratione przed. fu
peri us nominate apud Beedall 
prxd. primo die Aprilis Anno 
Regni Domini Jacobi Secundi 
nuper Regis Anglia?, &c. fe
cundo obiit intePcat. quodq:,ad
minifrratio bonorum & catal
Jarum Jurium & creditorum 
qu,~ fuerunt prcrdiCti Chrifl:o
pberi tempore morris fUa? non 
fuit commHfa alicui ~fonxcui
cllnq; ufq; pra:d. 29 diem Julii 
Anno R egni didorum Domini 
Regis & Domina: Regina: nunc 
quart fuprad. quo die admini
fl:rario omnillm & fingulorum 
bonorum & cara1. lurium & 
creditor. qux fuer. prxd. Chri-

I 

fl:opheri tempore mortis fu~ 
per prcrfat. Richardllm Sterne 
Artium Magifl:rllm Scaccar. 
Reverendiffimi in Chrifro Pa
tris Domini Domini Johan
nis Providentia Divina Ebo
rum Archiepifcopi Anglix Pri
mat. & Metropolitan. legitime 
fllIcit. cui commiffio Admini· 
{{rationis iWin hac partede jure 
.prin. apud BeedaH pra:d. eidem 
Anna: tone & adhuc uxor.ipfius 
Willielmi Curry primo com
miffa fuit & ftc iidem Will'us 
& Anna dicunt quod caufa ac
tionis pd' in narratione prcrd' 
mentionat. primo accrevit eifd. 
Willo'&Anncr infra fexAnnos 
prox. ante diem exhibitionis 
Billa! ipforum· Wi11ielmi & 
Anna: prcrd. fcilicet pra:d' vi
cefimo nono die Julii Anno 
quarto fupradiCto apud Bee
daB prcrd. & hoc pet. quod in
quiratuf per patriam. 

Et prcrdict. Johannes Ste
phenfon die' quod pladtum 
prcrd. per ipfos WiIlielmum & 
Annam modo & forma pr~d. 
fuperins replicando pJacitat. 
materiaq; in eodem content. 
minus fuffic. in legeexiftunt ad 
ipfos vVill'llm & Annam ad 
aelion. fuam pra:d. inde verfus 
ipfllm Johannern habendo rna
nutenend. ad quod idem Jo
hannes neceffe non habet ne
que per legem terre tene
tur a1iquo modo refpondere, 
Et hoc parat.eft verificare unde 
pro defedu fufficien. rep1ica~i-

on. 

-. 
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on.in hac parte idem Johannes 
ut prius pet. Judicium & quod 
prxd. Willielmus & Anna ab 
~ctione fua prxd' inde verfus 
ipfum Johannem habendo prx
dudantur &c. & pro cauus 
morationls in legefuper placi
to illo idem Johaunes fecuo
dum formam Statuto in hujuf
modi cafu nuper edit. & pro
\Tif. oftendit & Cur. hie de
monftrat bas eauras fubfequen· 
viz. eo quod placitum ill. fu
perius replicando pI acitat. non 
manu tenet narration. prxd' fed 
reeedit ab eadem & eft argu
mentativum ineertum duplex 
in fe repugnans & caret forma 
&e. ' 

Et pt'xd.Witlielmus & Anna 
dicunt quod placitum prxdifr. 
pet ipfos WiIliellllum & An
nartl modo & forma prred' fu
perius repHtandoplacitat. 1111-
teriaq; i n eode~ content. ~on. 
& fufficien. in lege exifiuot ad 
ip[osWilIielmum &Annam ad 
action, fuam prxd' bde vet
fus ipfum Jobannem b~bend. 
manutenend.quod quidem pla
dtum materiarnque in eodem 
content. ipfi idem Johannes 
& Anna parat. funt verificare 
Be probare prout Cur. &c. Et 
quia prred' Jobannes ad plaei
tum ill. non refpondet riec 
ill' hucufq; aliqualir. dedic. ip
!fi iidem Willielmus & Anna 
pet. judicium & dampn:! fua 
occone pr~miff. pra:d. fibi ad
judicari &c. fed quia Cur. die· 

tor., Domini Regis & Dominze 
Reginx nunc hie de judicio 
fuo de & fuper prxmiffis red
dend. hondum advifatur dies 
inde dat. efr partibus pra:d. co
ram Dna' Rege & Dna' Regina 
apnd We(tm. ufq; diem Mer
cur' prox' pon Quinden' Pafch" 
de judicio fuo de & fuper prx~ 
miff ill. audiend. eo quod cue 
draor' Dni' Regis & Dnx' Re-
gina:: nunc hie inde nondum&c. . 
(Et fie Continua~. ufque diem Continfi; 
Martis prox. poft Tres Mich.) anCei~ , 

Ad quem diem coram Domi-
nt> Rege & Dna' Regina apud 
vVeftm. ven. partes prced. per 
Attorn. fuos pra:d' fed quia. 
Cur' diaor' Dni. Regis & Do .. , 
tninx Regince nunc de Judicio 
fuo de & fuper pr<Emiffis red. 
dend' nondum advifatur dies 
iride dat'efl: partib; prxd'eoram 
Drio. Rege &Dna'Regina apud 
Wefrm.ufq:,diemMercur.prox· 
pan: oct. Hill. ante quem diem Death ,f 
4itta Dna. Maria Regina diem the~een~ 
fuum clauut extremum Ad 
quem diem coram Domino 
Rege Willielmo Tertio apud 
Wefrm. ven. partes prred. per 
Attorn. fuos pra:d .. fuper quo 
vir. & per Cur. didi Dni' Re-
gis n,unc bie plenius intelleCl'is 
omnibus. & fingulis prremi{f. 
tnaturaq; deliberation. Coperin-
d. habita videturCur.ditl:i Do-
mIni Regis nunc hie quod pIa-
dtum prxd' per ipfos Wi11iel~ 
mum & Anna ux. ejus fupe-
rius modo & forma prxd' flJpe~ 
rins repIicando placitat, mate~ 

tiaq; 
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riaq; in eodem content." minus en: quod pr~d. WilIielmus & 
fufficien. 1n lege exifr. ad ipfos Anna Nichil capiant per bilHi, Nil cap. 

"!Iud-g- Willielmum & Anna ad aCl:i- fuam prc£d'fed profalfo Clam' p~r 
ment for cnem fuartl praed. inde verflls' fuo Gnt inde in Mi~ &e. Et blllam. 
t~ff.e Plain- ipfum Johannem habendo ma- prxd., Johannes eat iode fine, 
tt • nutenend. Ideo Confideratum die &e. 

2 Salk. 
421 • 

Curry ~ U x. rveifus Stephenfon. 

T~~ ~I~inti~ William Curry anb Ann l)i~ [~ift a£S . 
Adrntnlfrratnx of one Jackfon b~ougl)t an action 

on tl)e ([afe againft tlJe ~efenllaut, in tnlJicl)· tlJerbe~ : 
,Iateb, ttJat tlJe ~cfentJant tua~ fnilebtetJ to tlJelU in' 
tl)e ~uln of 25 1. 'fo~ fO' mu,U ~onel? teteiben bl! 
bim fo~ tlJe dIfe of tUe Catb Ann, a!5 glJtlttntlltattt~" 
Bee. anb being fo inlJcbten, pzOtntCell to pal? it, &c. 

m:l)e 10efenbattt pleanen, Quod (aUra Actionis non ac
crevit infra rex Annos prox. ante exhibition em BiJ1~. 
~Ut 10laintiff teplieb., ~lJatgbminiatattou- hla~ 

gtantell prout in tlJe ~etlatation, fo tl)at tl)e ([aufe of 
gaton nib attre wttlJin fi~ ~eat~, &e, alln tontluile~ to 
tlJe 41ounttl? .. anb upon a wetuutrer 'fo tUe 1liepli,a~ 
tion. anb 10inbct inJk)emurter, ~ubgUtcnt \tIa~ giben 
fo ~ tlJe Wefen1)ant. 

l3e,aufe tl)e 101Cltntiff~ mOUu) , babe aberreb tbeit 
lRepli,attou, ann not fJab~ mane tfJat ([ondufion, fo~ 
b1! tUat mean~ tlJe ~efcnOant 1)ao' no ~ppo~tuttitl! 
to anCtnet it. 
~t b1a~ slfo objertentlJat fUe 1&laintiff~ tab not 

\nell entitlcb tbentfelbe~ to tfJi~ .Qtrtion., bec.aure it 
hla~ not itt tl)e mtgIJt of tf)e ~an, but of IJt~ Wife a~ 
al:Jluinitlratri~. 

16ut to tlJat it t\lti~ anftvereb, tl)at tlJe ~~e,ebettt~ 
anb ~utho~ttte~ \tIere otfJcrwtfe, fo~ itl Hillary 'Q!:etm~ 
3 Willielmi., an gnminia~ato~ b~ougbt all gction a~ 
llsintt an ce~e,uto~., anb beclareil in an Indebitatus af .. 
furnpfit f01 fo l1tUd) ~onep bl? tue ~eftato: fo~ tlJe [tfe 
of tlJe ~laintiff., ut adminiLhator, ban anb re,eibel), ann 
~Uil~ment bla~ afftrtuctl upon a mrit of <frro~ itl tfJt~ 
€ourt. . 

Re~ 
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Lamb ~erfos Mills. 

Trill. 6 Willielmi,Rot. 560. 

TlliefPar~ fo~ taliing of a ~are, &c. 
~lJe ~efenbant a~ to tbe 1fo~ce, &c. pleatJeb not 

gutltl!~ anll a~ to tlJe rea be jufttfieD~ viz. 'QtlJat befo~e tbe: 
'Ql:refpar~, &c. ~tr John Smith 1lla~ fetieLJ in fee of tlJe ~a~ 
no~ of Bedminfl:er in tlJe <ltountl! of Somerfet, &c. anb tbat lJe 
anb aU tlJofe mlJofe ff1late be lJanin tl)e 'sib ~ano~, femper 
habuerunt Curiam legalem, lJelb fo: ttJe fame g@ano~ twice itl 
a ~tar, to hll}tcIJ ~ourt fudJ ~erfon~ Ulf)o \\lere Tenants of 
the (aid Manor ufed to refort. 

tlrlJat fuel) alfo tubo bab a miglJt of <tommon tlJere tlJe 
~te'Warb bill «CuaUr appoint to be of tlJe ~ur1!. 

-m:ljatlSp:: Ji,awg were accuftomeb to be mabe tlJere, ani) 
tlJat all {uclJ ~erfon~ \Ul)o lJabe ~ommon, &c. bib abet' tbofe 
)La\1l~, o~ par a 1fo~fettute of a reafonable ~um to be im~ 
pofell on tlJem., &c. 

-m:I.Hlt at a ~OUtt of tbeJL,o~b of tlJe fain ~ano~ I)elb tlJere 
upon reafonablt marning, a jjurr tua~ fWoJn, anb a "Lam 
m'sbe, ~uat eberp 11)erfon \Dbo bail <ltommotl tbere llJoulil 
pal! 40 s. fo~ :IDepaffuring lJt~ Cltattle, tllbere anr ~o~n \tla~ 
ftsttbitlg o~ growing tnitlJtn tl)e £@ano~. ' 

~lJat tiJe t0iaintiff l)elb 40 acre~ of )L,anl.'l of tlJe fain 
Sl@ano~ ann fo be bail llHqbt of <1Common tlJere. 
~bat a Qf;touUil callen Knowles Knapp in tbe Sj@auo: \Ua~ 

fO\\ieb wltb ~o:n, anb tlJat tlJe ~Iainttff pertnttteb lJi~ 
~lJeep to ttepatlure in tlJe faib cIro~n. 

'(!!:lJat tbi~ sIDftence \l.la~ tnefentetJ at tbe nett ~ourt., &c. 
anb tlJat tile JE>efenbant Ballivus Domini Manerii prred. bib talie 
tlJe fatb ~are fo~ tt)e 1fo~fetture, Sec. 

atpon a ~emutrer to tlJt~ '~lea Ceneral $ll)lJjettton~ 1tlere 
~abe, . 

(I.) 'bat tl}ete cannot be a: lamful 4l:ourt·to which the r ... 
tlants ufed to refort; if it lJab been Curia legalis generally, it 
UttglJt lJabe been lJooll. 

lSut tlJi£l sIDbjection \»a~ not mud] tnaael.'l on, it beit1~ 
berr immaterial) anl) oull? mentionell. 

C c c (2.) GtfJe 



· 
(2.) tlrbe gjuffification wa~ br <ITirtue of an autbo#tp 

llft}tciJ tiJe ~etenbant iJan not f~fi'ientlp fet fOltl); fOl ·tt~ 
tanquam B~l1ivus D,omini, &c. tubtd1 i£S b:erp u"certain, fo~ lJe 
tnar be tnz J5tultff of anotijer ~an~,l ! .~ O)outil lJabe f~t 

¥ Raft Entr. fo~Ul a * ~lecept anb {®anilste tltrrtt,ell to lJim, aub tfJat fJe 
44'5· b. 606. tanquam Ballivus Domini Manerii Cui pd. nib talie tlJe S]@are, &c. 
Brownl.Pre-

cedent 181. '\1.:t t"".q.,.'''''t h" tl -r ' t' "t' " ~ Co. Entr. Econtra. ..vttt OU ye ot,,}er ~tue l wSp ,alll J.}4 tye ~e~ 
666. fennant neeb not t1)t\U anp autlJovtp ; a~ wl}ere a 'Qttnant 

in antient }'0emefne of tue [1tlla~e of Lafroff pteCtttbell to 
be {'tempteD from t.tou tlJlouglJout tlJe lliealm, anll_b~ou«I1t 

I Leon. 23I. an attion agai.nft one fo~ taIiing of l}i11 <l5Qob~ at Yarmoutb, 
Cro. Etiz. mba juftiff£ll tl)at it \Ua~ au antient qro\l.ltt .. &c. anb perttt~ 
221- ben to .ljabe firoU of tlJe qrenant~ of Lafroff, anll (lJetll~ fo~ 

mua t, anll tlJe ~um lleman1leb, bllJiclJ betn~ refuteb to be 
paib, ue biataineb; anll it being objecteb in tlJat ~are, tfJat 
tlJe Jeefenllant ()all not fet fo~tl) anp ~utf.Jo~itl! tn fJtmfelf 
to bemann tur 'QJ:oU, anll tl}e ~aIiing of it betn:« again! 
<tomluott llitgIJt, 1)e ouglJt fo~ tfJatAlieaCon to Q)e\\l an e~:: 
Plef~ 10otller; but notwitlJtlanlJtng tlJt~ ®bjectton tlJe Jee~ 
tenllant ball ~ullgment. 

Curia. ~lJere is a great Difference betmeen tlJe taft!n" 
of '«Coli sub tlJe ~iffratning fnt a 10enaltl' incurtell a~ a 
fOlfetture upon tlJe :U;~eadJ of a By-Law, becaufe in tlJe la* 
ter ~afe ·ti~ tue 19lefentluent of tlJe lurp tufJidJ maIie~ tlJe 
i)utp 

1f tlri~ ball been in lReplebin, tanquam Ballivus Domini, 
ot per mandatum, &c. it bail be~tt ~oOll: leut in 'QCrefpa'~ il 
particular 1&owcr ant) antlJo~ttl' mutt be fet fOltiJ; fo~ ttJe 
15ailiff cannot take a jfo~feiture ex officio: (tlJere tuuftbe 
a ~~ecept nirerteil to lJim fo~ tbat 10urpofe, tulJidJ lJe mutt 

3 Mod. I~I. (bew tn plrallina; anll 'tt~ not fuffident to fap tl)at iJe tooli, 
I Salk.le8. it per mandatum, &c. 
I thow. ~I. ~U ~refpafS tbe 1gefenllant jutlif(eb tlJe talitng per man-
3 eV.20. datum of tl)e ~lJertff, ann tlJt~ \l1a~ lJelb not goob in tlJe 

Citare of Matthews anb Curry, Mich. I WilHelmi in tlJi~ <lrourt; 
\t1l}ereupon lubgment in tlJi~ <fafe was gibe" fo~ tlJe 1&fain~ 
tiff. 

Roop verfos Scricch. 

I~ an action of ~refpafS feberal ~rerpa1Te~ tuere ret fo~tlJ, 
anll tlJe ~efenbant ma~ founll not ~utltl' a~ to aU but 

one, \1ll)idJ was pedibus ambulando, anb tlJe Damage~ 5 5. 
ani) no mo~e. 

2 ~~i' 
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'([:iji~ ~aure began o~tginallr in an tnferto~ (ltoutt, ani) Faren.1 29-

\tla~ temolleb l;JitiJet; anb tl}e <!Court allo\l.1en run ctott~, 'tl)O 
tiJe l0amage~ were fo email! quod nota. 

Rex & Regina ruerfus Buggs. 

T llJ<t ~efenbant \Ua~ inbtcteb befoJc tljc :lJufU,e~ of ~eace 
in tlJei~ ~etIion~, upon tlJe ~tatute of 2 & 3 of Philip 

anb Mary cap. II. l)e being a ~lotlJ\l1o~fter, ani) not libin~ 
in a Cltitl}, 113o~ougl.J o~ titoUJn~,o~po~ate, anb ret fleeping 
in IJt~ ~oufe mo~e tlJan one [[toollen Jl.,oom, br meafon 
hltJereoflJe lJab fo~fetteb 40 5. per meelt. 

aU e~eeption \Ua~ talien to tlJi~ 9jnbictment, fo~ tl;Jat tbe 
1utliee~ lJab not ~o\t1er to talie it beroze tbem; fo~ tlJer 
cannot br lLam lJolb Cltogniiance of 101ea'~ upon penal §;ta~ 
tute~, 1t1ttlJout an e~pt"ef~ 10o\l.1er giben tlJem bl' tljefe aa~, 
anlll)ere being no fuel] autlJoiitl' aUotueb bl} tlJi~ ~ct, tUe 
jJnbtctment 1lla~ fo~ tl)at 1Reafon quafJ)eb, 

Roberts ruerfoi Cook. 

A~ cfjetttuent \l.1(1~ b~ouglJt in tIJe Common Pleas, aUll a 
dlerbict fo~ tlJe 101atntiff, but lJe ban no ~otlfj; ani) 

nom tUe ~efeni)ant in tlJat action b~ouglJt a new (fjettnlent 
in B. R. agatntl tJ.)r fame ~latntiff, ani) ~ir Francis Win
nington mObel,., tlJat be migfJt l)abe lJi~ <ltoft~ befo~e be 
monli) be eompelleb to pleab to tIJe new acrion. 

15ut tt tuas not granteil, beenufe J.)e iJab no dle~ation, 
tte <I1etlJect being fo~ lJim; but if It !Jab been againti iJitll, 
o~ tl)at be bab been nonfuttel'J, lJe tboulb not babe b~JJbglJt 
another action befo~e tlJe <!toftS of tue ftrft {Jail been pain, 
bec8nfe it t\u~ a d1e~ation to b~in!J a nem action~ 

Kiffin ruerfui Willis & Evans. 

T lRobet ma~ btouglJt againtl tmo ~efrntJant~; one 2 Roll. Abr. 
pleatJell Jaot guiltl', anti a dletilect a~ainft lJim: '([be 412• 

otlJer plealJeb a 11ieleafe of aU artion5$, &c. anll l)ai'J a d1er~ 
bitt fo~ bim. 

C C C 2' ~ir 
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~it William Williams mobetJ fo~ ~ubgmetlt againtl tbe 

otJjer ~2fenbant \tllJo \Ua~ {ounn guiltr; but it \Uti!) nettiei), 
beellnee tlJe ~tobet belug joint, a lReleafe of aU gction~ 
ilifclJargell botl). Vide ti)e ~~eface to Hobart's Reports tn Cook 
verfos Jennour. 

Tippin rvcrfus CoCon. 

1 Vent. 272• I~ <fj~ctment upon tiJe ~elnire of Lucretia Tippin, a (pedal 
I Mod. 98, <I1etnict \Ua~ founll to tlJiS5 ~urpore, viz. 
~;;: ISO, ,'etl)at Edward Cofon being feii€tJ in fee of t!Je l1ani)~ ttl 
2 Lev. 7). ~ueftion, nib in tl)e ~eat 1656.. itl <ironfilJeratioll of a ~at~ 
2 Salk. 67«). tiage tlJen intenbell to be ball betbJeen (lim anll Frances Try, 
~~o7~:ar. anll of 1000 1. l0o~tion, &c. tltalie a :feoffment in ~ee to tiJe 
ante 153. mfe of i)imfelf ani) t}i~ ~etr~, until tl)e faill ~arrtage 
Davis & OJautb talie <fieet. ani) aftermarll~' to Frances IJt~ tnterJlell 
Speed. mtfe fo~ )L,iCe, then to Trufrees and their Heirs during the Life 

of Edward, to fuppo~t ,ontin~ctlt llfematniler~; tbcn: to t~e 
«ttl, feeonb, &c. ann fo to tiJe tentlJ ~on of lJi~ 15obl' ·in 
'<tail~male, tbcn to tbe 'eirl1 ~alc~ be tbouU) babe IIp aur 
otbct mife; ann fo~ [[lant of fuel} j]true, tuen to tlJz Heirs 
of the Body of tbc faill Edward; ann fo~ [[lant of fuel) gJiIuc, 
tiJen to bits own Rigqt Heirs. 

1n \tllJiclJ ~reb t.lJCte 1Da~ a <11obenant to febp it ~ille, 
mi)telJ 1Da~ lebirll a"o~ilinglr to tue faib ~ruffee~ to tlJe 
dlfe~ afo~efaiiJ. 

~lJe ~attta«e tooIt (ltffett, anil Edward ball 11fue bp tfJe 
faill Frances, an onlr ~auglJter nameil Elizabeth, \nl}o nHlt'~ 
ti~n George Tippin bp \l)bO~U ,tbe I}ab g)[ue Lucretia Tippin 
tbr ttoU111etro~ of tl)e ~latnttff. 

Elizabeth bring in tlJe l1ife4t1ne of Ed ward Coron bet 1f a~ 
tbet., lJe lebieb anotijet :fine, anb malle a nem ~€ttlemetlt ~ 
of t!Je lJ.Alnb~'I viz. to lJitnfelf fo~ J1ife., t}Jen to lJi.a [[tife fo: 
Jl,tfe, lRcmainller to tlJe ~efentJant anlllJi~ ~eft~ witi) mat~ 
rantt'., &c. 

~lJe ~ueftion \Ua~, tul)at ~ffat£ 'Wa~ beftell I,n Edward 
br tbe ura ~ettIement ... tlJat i~'1 ml1Hl)er ti;Je Heirs of his 
Body ruall tafie br Purchafe o~ hr Defcent --: jfo~ if br Purchafe, 
ti)en tiJe ~ine \\liJtciJ IJ€ lebieb after\tlaril~, i~ no 15ar to tlhrn. 

jJt nHl~ arguen fo~ tbe ~lailttHf, tijat tiJel' mutt tf~fie br 
Purchafe~ bHauf'e wllere tlJC an(cfto~ ba% no <flhltc fo~ JLife, 
a~ in tlJi~ ([afe be ~atiJ not, tiJofe cannot be mo~i)~ of llt:: 
mitatiotl. 

~I)at Edward i)all no <fftate fo~ lACe p~e,ellent to tt)~ft 
[[to~o~, if fJe !Jan, it nnllf be eitl)cr. 

3 (1.)J5r 
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(I.) 15r erp:ef£) 1Limitation. 
(2.) ~~ bl? IDperatiotl of J1am. 

'~i~ not bl' e~p~ef£) JI.,imitation., fo~ tl)e <ellate bllJtd.J i~ 
limittn to !Jim., 1~ gone b1' tge g@arr!sge, anil tben 'ti~ im~ 
meoiat£lp in tbe mite., ann be i~ not fo muclJ a£) »amen 
again but in tIJe }Limitation \1liJere tt]e 1nueritance upon 
1Faiture ot !Jabing l[ue~male., i£S fi~en itl tlJe Heirs of nis Body • 

. ~eit~{'r can anl' ~tlate arife to lJim fo: )life tn lRigl,H of 
Ut£S [rulfe bl' £lDl.ieration of JI.,am, but onll? ex pofr facto, viz. 
after tlJe weatlJ of lJt~ mife. ' 

Object. ~l.Je onl1' autlJo:ttl' mllte!) loon~ to tlJe contratt'., 2 ero. 32£. 
i~ tlJe <lrafe of Fenwick anb Mitford, 1tJlJtcb \ra~ a fpettal iller~ Moor Cafe 
bitt in <ejectment upon a J1eafe mabe bl' Anthony Mitford, t?tLit 22 b 
mbo being feifeil in ~ee, con11£1'eb tl)e JL,anb~ to tne mfe of Dy'er S4 b', • 
Jafper I)i~ eliletl: Son anill)t~ Wife, anb to tl)e Heirs males of 
tlJe lBOill? of tlJe fain Jafper, 1Remainber to IJi~ own right Heirs. 

Jafper lJab ~[ue Mary onl1', anil ilteil ; nom tijo' Anthony 1M n 
no particular <ftl:ate, ret tlJe lRemainilcr limit ell to iJi~ right 
Heirs, \tla~ in lJilU a~ lJt~ ancient llie11erfiott., ani) \1)a~ netnr 
out of lJim~ but it ni]), not betl tn lJi~ right Heirs a~ a 1lie~ 
mainiler., bp [[tar of Purcbafe .. becaufe tiJe lLaw 'r&:~teil an 
dlfe in lJim iluring lJi~ )L,ife (tlJo iJe iJail beparten \Uitg tiJe 
1DlJole ~r.r) till tiJe :1future d1fe lboulil artfe 5 anil bJl)erc:;t'bcr 
tfJe S!nceilo: tane~ an <ftlate fo~ lLife., be it boto it \Utu, ei~ 
tiler bl? e~PJef£S llimitation £I: ~prration of tam (lC-; in tlJat 
4I:afc, an]) tijcn fo~lo\1J~ a )Ltmi-tation to lJt~ right Heirs, tlJer 
O)aU not talte tl? Purchafe, but bl? Defcent. 

Anfw. 15ut tlje ~afr~ are not parallel, o~ guiben bl' t~e 
fame meafon, fOJ tbe <fffate mObitt~ from Anthony Mitford, 
Co lUUClJ of tije [lCe a~ \Ua~ not litttite]) \tHl~ in tJira a$ a 
lli£ll~rfion .. \'Ubict} \l1a~ tlJe berr menfon of tiJat 1u"Ogment ; 
but bere Edward I)atll e~p:efir limiteil aU tte ~aate to 
qrruftce£) lmting fJt$ own )lAfe., anb tbe m£lnaiubcr being 
aftermarilg limitcl}" to tbe Heirs of his Body, tllat Utuft be a 
new crcateb (ftlate~ anti conrcqucntlp tije ~cin) tUUa taIie 
br Pu rchafe. . 

· t!ifj true., a ~an cannot luane lJi~ own right Heirs ~u:r$ 
cbafer% bp tlle ~ante of Heirs" titber in a ([onberan(;e b~l 
mal? of [lfe, o~ bl? lJi~ Iaa [[ltU~ but be ntap malie tbcm, 
fo roben an <fffate ttail i£) gibe»., becaufe tbat if5 it new 
createil certate nHfercnt from 1U~at tf)e JL,atu llHlftf55~ 

g~ 
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1 Rep.9S, b. g~ if a jfeofiment in free be malJe to tlJe ([tre of tl}e feoffo~ 
Shelley's fo~ )l.,ife, tl;Je~ to tte [tfe of his ~eirs, a~l) of tUe Heirs males 
Cafe. of tlJetr J5otJte~. ~lJe [[lo~ll Heus {lere l~ a mO~b of 10ur~ 

cbafe; fo~ if it fl)ouln not, tbcu tl)e mo~ll~ mlJiclJ foUow, -
viz. tlJe Heirs males of tlJett 13onie~, monlll be boib. 

1 Mod. 226, -m:l;)ete tf$ a taefolution in Soutbcott anll Stowell·~ orate, 
237· mttdJ feeUl~ to tbe contratl!, viz. Thomas lJan ~true t\Dn 

~onf$, ~tt Popham l)if$ eIllea ~Otl, Wil1iam lJif$ roungetl 
~on+ 

[tPOtl tiJe ~arttage of lJif$ elneft ~on lJe cobenantetJ to 
{faull fei1c'O to tbe [lfe of lJif5 faill eon, anb of tlJe ~etr~ 
malef5 of lJi~ )501l1:; antJ fo~ [[tant of {uCb ~[ue, to tbe 
~eirf$ male~ of tUe 150nr of tlJe fatlJer, mematnller to l)t~ 
own right Heirs. 
~it Popham bab 1[ue Edward, ann four ~augf)trrs. 
Thomas tl)e 1fatiJer· llicll, anb Edward tlJe <l5~anbrOn lJieta 

1l.litlJout g]true. 
']It mS}l arguelJ itl tlJat <!rafe, (itUat if Thomas lJab an! 

<Jft1ate it,muft be a 1Fce~fitnple, upon €S>uPpofition tlJat tlJe 
oUt <rIfe ~,ematnclJ in lJim, anll tl)at William 1Dbo \lla~ tbc 
Heir male of ttJe jfamilt" manti) not talie bp ~efcent, bes 
eaufe lJtf$1FatlJcr lJan no ceRate fO~ l1tfe to fupp~t tlJe me~ 
mainllet litnitell to tlJe Heirs males of his Body, anlJ tlJerefo:e 
it ouglJt to go to tUe ~auglJtet~ \tlbo mere t!Je ~eirs general. 

lent it tua% alJjulgztJ~ tlJat William tlJrir (!lncIe Qloull' 
tabe bp Defcent a~ Heir male of tlJe Body of Thomas \ulJo ban 
an cf1late fo~ 1Life (af$ tljertJeln) b)? jlmpUcstion, antJ fO tlJe 
t!Cail1Da~ e~dutelJ in lJim. 

I Mod. 121 '{[be Jibe lliefolution 1Daf5 in Michael Mitford'S$ ~ate; be 
159· ' J)a1l 1ffue, Robert bp a fita Venter. ' 

• 

gftet\tlarlJ~ be marriell a fecontJ [[life nametJ Jane: 16p 
bet l)e bab 91 true.. Ralph, \Dbo lJall ~ffue Robert. Micbael 
upon lJi~ f"coull ~atriage cobenantf$ to ifantJ feit'eb to tlJe 
<flfe of lJif5 Heirs males to be begotten on tlJe 150b! of Jane, 
llteberfion to bif5 own right Heirs. 

tjjt toa~ f)£lll tbat Michael lJab an cftlate fo~ lLift bl' ~m~ 
plication~ nnll tl}e ~ailliftemife e,:ecutC·b tn bim. 

16ut ncitber of tiJefe ~afef5 COUle up to tlJe ~oint no1» in 
S1Iluertion., but biffer berp mucU ; becaufe l)ete tl}e fee,fim~ 
pie \tla~ abfolutelp belte-tJ tn tlje ~ru1lees tJuting t!Je llUe of 
Edward; fo tbat be coulll not babe an (fftate fo~ )l.,.ife cttlJef 
ill' jJmpUcatiott, o~ bp ~peratton of /Law. 

(2.) a 
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( 2.) a reconn 100int \lja~ mane viz. ~f it tbouln be abjung~ 
tn tbat tl)el? talte Ill' 10utcbafe, tlJen m!Jet!Jer a collateral 
mtattaut'l! \t)ill not bat tlJe 101atnttff, tuba i~ an1nfant 1 

)But tbi£s \l:la~ not mudJtnfiften on, fo~ it toa~ getletaU! 
agreeb, tl)at tbe mattantr coulil not gabe anl? <fffett, be:: 
,aufe it \1la~ tn tlJe <!tafe of an 1nfant, ann tlJat if rue I}all 
been of full age, it wouln not babe p~ebatlen, becaufe tl}efe 
collateral mattautte~ are not muciJ fabouteb tn JJ.,am. 

Econtra. 'l:l}ofe \l)\Jo arguen fo~ tlJe ;0efennant mane tlJefe 
~otnt~: 

(I.) 1f no rfftate fo: ~ife \l1a~ e~p:eal? limiteil to lJim, 
1?et rudJ au <eftatc !Je I}ab br ~lal? of re{ulting [tfe. 

(2.) anb tlJat tjJe latl JJ.,tmitatton to !Jim aub bt~ ~etrf$ 
\\lill malie fucl} an <fttate. 

a)1 to tbtS5 m9atter it \l)a~ fain, tlJat if Edward lJab atl 
<fftate fo~ )l..,ife, bt! mal? of refulting er.tre\ tfJen l}t~ 'eir~ 
coulb not talte bl? Purchafe; anb tlJat it t1la~ plain be ball -. 
(ud) atl (fiate, becaufe tlJe meberfion of tlJe fee being not 
bitpofeb bl? lJim" it mUff, n~cettaytll? foUom, tlJat tl}e [lfe 
of tlJat fee conttnueb adl ttl lJtm, anb cauCeb an ffftate 
fo~ 11ife, till tUe future ate Qloulb arire; ttllJtclJ <fllate fo~ 
)Life beinq al\\lal?~ in eff'e, 1l1a~ e~ecuteb bl? tlJe ~tatute to 
tlJe 19o1Teffton. 

an)) tl}O' tl}e JJ.,imitation to lJi~ right Heirs come~ after tbe 
Heirs of his Body, ~et tbat will malt(~ no alteration~ becaufe 
not onll? mto~b~ but ~enten,e~ mal? be tranfpofen to male, 
tlJe ~eeb auiluer tlJe 1ntent of tiJe ~artl'. 

:l5ut abmitttng tlJete couln not be ant' fncb ~tanrpofition 
bl? tlJe lliule~ of l1a\n, tlJen it tna~ faib, tlJat tlJe 'Limita:: 
tton to tlJe right Heirs of Edward \lla~ botn, becaufe ·ti~ no 
mo~e tlJau \l.ltJat tl)e JJ.,a\1l \\louin babe caft upon tlJem \1lttlJ~ 
out tlJofe mOln~; anb tlJat tlJe p~ecebent ~tmitattou, viz. 
to the Heirs of his Body, mall not be taken aS5 a new createb 
cfftate, ann nifferent ftom mlJat be bab befoJe tn tbe JJ.,ant», 
but a~ tlJe antient [lre tlJerl'of, \tJbiclJ \llaS5 nebet Ceparaten 
from IJt~ 10erfoll; fo~ tlJe ~eir~ of IJt~ :l5obl? ate tndtfllen 
in lJimfelf, ann bl? <tanfequence fucb a JJ.,imttatiou mutt 
,arrl? tbe [tfe to lJillt ; anb tlJi~ t~ fufficient to cteate an <f~ 
tlate fo~ lLife in !Jim, a~ reeulting out of tte antieut ~ee; 
ann tl)eftfo~e lJif$ ,ett~ mutt take bp Defcent. 
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atbi!S \llS% tlJe .bcrt' llteaCon of tlJe 1ubgment in Fenwick 
anb Mitford'~ ~are~ in 1nl)iciJ tiJere W£h3 a folemn llirfolution 
tnalle upon <llonfercnce mitj) all ll)e 9lunge~. of EngJand, tlJe 
.autfJo~it'P of UJlJiciJ ~ui;Jgment lJatlJ not been l?et QJaben. 
~o ~an mill lle"1'., tiJat if a particular cfftate fo~ JLife 

!Jan been lintttell to IJtm bV lJi~ own act~ anll afterwarD.£t 
to' tile (llfe of lJt!S g)ffue in ~atl; aniJ fo~ We fault of fuciJ 
1[ue~ to ti!S OWn right Heirs; but tlJat tlJe Reverlion of tlJat 
1fee erpettant upon tlJe ~eterniinatton of tfJe ~ail~ f)an been 
Iltll tn IJtlU; fo~ tlJo' be !Jail ilepatteo witlJ tiJe 1fee~ a!S Ed. 
ward llin to . tbe qrruftee~ itl tlJi~ €are~ pet f}e llin ·not paf~ 
nmal' tue llieber[ton of tlJat 1Fee, fo~ tlJat tua~ limtteiJ to lJi~ 
right Heirs. 

!eo\l.l if fucij a )L,imitation i!S not boil) fo~ tte lIieaton a~ 
bObe~mentioncn, tlJen it mull neceffaritlp create an: [lfe in 
lJim fo~ lUfe until tiJe future [lre (boDlll bappetl, brcaufe 
be couln babe no right Heirs lluring fJt!S own lLife! anll mr 
1Lo~tJ Coke teU~ u~ 'tt!S tlJe fattle €fJing tnf)ere tlJe <taate t~ 
createll bp ~mpltcation of lLaUl, o~ bp tfJe get of tl)r 10artl?; 
fo~ hll}iciJ mat' foeber it be, an <flate fo~ JLife be bail; anb 
tIJe ¢ontingenct' ueber lJappening~ be ball bl' tlJat mean~ 
an cfftate~tail in lJim m!)tcl) ma~ barrell bp tl}e CeCOtlll1ftne. 

I Mod 122. agreeable to tLJi~ 1lla£s tbe SlDptnion of mp JLo~lI Hale 
in, it .lat~r <!tafe O,f tl)e fa~e ~a~ure; lJe lJelll~ ~lJat bp tf)e 
)Limttatlon to l}t~· own nght HeIrS, no new (lJ;aate 1tla~ rat::: 
ren~ but tile ttieberfion of tlJe oln cfflate in 1fee 1tla~ Qualtfi~ 
ebi" tfJe ~eoffo~ o~ <!tobenanto~ bp ®peratton of 1La\tl~ anb 
malle an <!effate fo~ 11ife in lJim to fertle tlJe )Limitation: 

Note, 
~bere are lJt~ berp mOli.)%. 
~bete \l)a~ no gJungment giben in tlJi!S ([afe Upon tlJe 

ura 9,rguluent; but tuc Qtourt encUnell, tgat no cllate fo~ 
~ife llil) arire to Edward to fuppo~t t(Je fubfequent lLtmita~ 
tion£S; fo tlJat tlJe fee4ail tl:nl!S not c~ecutell tn I)tm, anb 
b~ ([onfequcnee tlJe lFtne no 16ar. 

Placita 
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Walter 'Veifus RumbalL 

RiU. 4 & 5 WiHielmi & Marix. Rot. :27::il~ 

The Pia
tita. 
I Salk. 
147. 

PUcita coram Domino Rege 
& Domina Regina apud 
Wefim.de Termino fancH 
Hi11arii Anno Regni Do-

'mini Willielmi & Dotni
neE Marix nunc Regis & 
Reginx AngHa:, &c. 4 & 
5. Rot. 271.· 

Memo.: Southton: ff. M Enior~nd. 
iandum. _ quod a-

lias fdIt. die Sabbati prox. pofl: 
oCtab. Sandi Martini Ter
mino Saneti Michaelis Anrto 
Regni Domini Willielmi & Do
rninre Marix nunc Regis & Re
ginx Ang1ix &c. tertia coram 
iifden1 Domino Rege & Domi
na Regina apud Weftm. ve
nit Wil1ielmusWalter Clericus 
per Rieum. HilJ. Attorn. fuum 
& protuIit hie in Curia dicto
rum Domini Regis & Dotninx 
Reginx tunc ibidem quandam 
billam fuam verfus Edmundum 
Rumball in Cufl:od. Marr. &e. 
de plito. tranfgref. fuper cafum 
& funt pleg. de prof. fcilt. Jo
hannes Doe & Richardlls Roe 
qua:: quidem Billa fequitur in 
h<rc verba if. Somhton if. wit-

Trover 'lielmus Walter Clericus queri
jorCllttle, tur de Edmundo Rumball in 
Godods Cufiod. Mar. Marefc. Domini 
an R' &D . R' Chattels. egIs omma: egmx co-

ram ipfis Rege & Regina ex· 

ifteo. pto eo videlt. quod eurn 
prced. Willielmus primo did 
Novembris Antio Regni Do .. 
mini WilIielmi & Domina; 
Marice nunc Regis & Regina! 
Angli<r &e. tertia apud An';: 
dover in Com. pr:fd. poffeffio .. 
nat. fuit de Averiis bonis & 
catallis fequen. videlt. de [ex 
porcis du<?deciril porcellis An
glice ~tg~ tribus vaccis dud. 
bus juvencis Angliee 13ul:;: 
lOtfi~ quatuor equis cen,,: 
tum & duobus ovibus pr~tii 
centum ~ibrar. legalis mpnetx 
Anglia:: & de duabus firoibus 
freniAnglice ~tacft~ of ~al! 
una (l:rlle hordei una {hue pi"7 
[arum & una firue tritici ad 
valentiam a).Centum librarum 
fiIis. legalis monetoe Ang1i~ ut 
de avetiis bonis & catallis fuis 
propriis & fie inde poffeffio
nat. exifien. pta::d. WiIlie1mus 
pofrea feHt decimo dieNovem
bris Anno tertia foprad. apud 
Andover prxd in Com. pr~d~ 
averia bona & catalla pr~d. 
extra manus & poffellion. [uas 
cafuaIiter perdidit & ami
fit qux qllidem averia bona 
& cataIla fie amiffa pofiea fciit~ 
die anno & loco ult. fupra
ditto ad manus & po1Teffionem 
ipfius Edmundi per inventio
nem devenerunt pta:d. tamen 

D d d Ed-

~.~ .' /.- . ~ .... 
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Edmundus fdens averia bona 
& catalla prxd. fore averia 
bona & cataHa ipGus Wiliel .. 
mi propria & ad ipfum Willi· 
elmum de jure, fpettare & per
tinere machinans tamen & 
fraudulenter intendens eun .. 
dem WiIJielmum in hac parte 
callide & fubdole decipere & 
defr~udare averia bona & ca
ta11a prred. Hcet f<rpius requi
fit. &c. eidem Willielmo non
dum deHberavit fed pr<rd. Ed
mundus averia bona & catalla 
iJJa ponea fcilr. dtlodecimo die 
Novembris anno tertio fupra. 
dicto apud Andover pr<rd. in 
Com. prxd.in ufum & commo
dum foum proprium convertit 
& difpofuit undeidemWilliel
mus dicitqd. ipfe deteriorate efl: 
& dampnum habet ad valenti. 
am ducentarum librarum Et 
jnde produc. Sectam, &c. 

Et modo ad hunc diem fdIt. 
diem Lunce prox. poft OCl'ab. 
Sancri Hillarii ifro eodem Ter
mino ufque quem diem pr<rd. 
Edmundus habuit Iicentiam 
ad Billam pr<rd. interloquendi 
& tunc ad refpondend. &c. co
ram Domino Rege & Domina 
Regina apud Weftm. venit 
tam pr:Ed. Willielmus per At
torn. f uum prxd. quam prred. 
Edmundus per, Hen. Curle 
Attorn. fuum & idem Edmun
dusdefend. vim & injure quan
do &c. Et dicit quod ipfe non 
eft inde culpabilis Et de hoc 
ponit fe {uper patriam & prc£d. 

2 

WiIIielmus inde fimiJit. &c. 
Ideo ven. inde jur. coram Dom' 
Rege & Domina Regina apud 
W dtm. die Lunx prox. pon: 
OCtab. Purification is beatx 
Maria: & qui nec &c. ~d re
cagn' &c. quia tam &c. idem 
dies dat. eft partibus pra'd. i
bidem &c. pofica continuatur 
inde proceffils inter partes prx
di~. d~ pJaci.to prxd. per jure 
poht. lOde mter eos in re
fpeCtum coram Domino Rege 
& DominaRegina apudWeftm. 
ufque diem Mercurii prox. 
poft quinden. Parcher extunt 
prox. fequen. niG Junic. Do
mini Regis & Dominx Regi
nx ad Affifas in Com. prxd. 
capiend. affign' prius die Mar
tis undecimo die ApriIis apud 
Cafrrum Winton' in Com' 
pra-d. per formam Statuti &c. 
ven. pro defecru Jur. &c. Ad 
quem diem coram Domino 
Rege & Domina Regina apud 
Wefim venerllnt partes pra:d. 
per Attorn. fuos pra:d.& pr<rfat. 
J ufiiciarii diet.Domini Regis & 
Domina: Regina: ad AfIifas co
ram ql1ibus &c. mif. hie recor
dum fuum coram eis habitum 
in hxc verba fciIt. Pofrea die Th P . 
& 1 . f t ~ oco 10 racontent. coram ftea. 
WilIieImo Dolben milite UD. 

jufriciar. Domini Regis & Do-
minx Regina: ad pJacita co-
ram ipfis Rege & Regina te-
nend. affign. & Johanne Powell 
mil. un Jufriciar. diCli Domini 
Regis & Domin~ Reginx de 
Banco Jufiiciar. eorundem Do-

mini 
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mini Regis & Dortlihre Regi
n~ ad Affifas in Com. Soutb
ton. capiend. align. per for
mam Statuti &c. ven. infrano
minat. WilIielmusWalterCle
ricus per Attorn. fuum infra:
content. Be infrafcripf Edmun
dus Rumball licet folempniter 
exact. non venit fed defalt. fe
cit Ideo J ur. unde infra fit men· 
tio capiatur verfus eum per 
defalt. & jure jurat. iIlius exact. 
quidam earum viz. Johannes 

And eight Hale Francifcus Kent &c. ve .. 
more. nemnt Be in jur, ill jurat. ex

Blunt & quia refid.jur.e;ufdem 
J ur. non comperuer .ideo a1. de 

Tales de circumfrantibus per Vic. Com. 
circum
fianti
bus. 

pr;Ed. ~d hoc elect. ad requi
fitianem ipfius WillielmiWal .. 
ter ac per mandate Jufiiciar. 
pr~difr. de novo apponuntur 
°qMorurn nomina panella infra
fcript.affilantur fecundum for
mam Statuti in hujufmodi cafu 
inde nuper edit. & provif. ac 
Jur. fic de novo appoit. videlt. 
Ricardus Hawes & Jofepbus 
Watts exad.fimiliter venerunt 
qui ad veritat. de infracontent' 
fimul cum aliisJ uratoribus prz
ditl:. prius ad hoc irnpanellat. 
& jurat. dicend. elect. triat. 
& jurat. dicunt fuper facra
mentum fuum quod quidam 

Special Johannes Smith Armiger deci
Verdier. rna fexto die OCtobris Anno 

Regni Domini Caroli fecundi 
nuper Regis Anglix &e. vicefi
rna od-avo feHit. fuit in domi-

Seifin in nicofuoutdefeodode&inuno 
Fee. horrea 8< ducentis Acris terr~ 

cum pertin. jacen. & exifien. 
in Forefia de Chute una parte 
inde infra hundred.deKinnerf. 
ley in Comitatu WiIts.& aItera 
parte inde infra hundred. de 
Andover extra in Corn. South
ton & fic inde feHit. exifl:en. 
ponea feiIieet decimo feptimo 
die Octobris ino eodem anna 
per quandam indenturam fu .. 
am figillo fuo figillat. & Jar. 
pr~do modo hie in evidentias 
ofrenf. geren. datum eodem A~d ae-
d · r.' d' On. b' mifed bJ eClmo leptlmo Ie uO flS Inden-
dimifit tenementa prred. cum ture •. 
pertin.cuidam WillieJrnoWal-
tef patri pd. WilHelmi Walter 
modo querentis pro termino 
2 I annorurn abiode prox. fe-
quen. & plenar. eomplend. & 
finiend. reddend Be folvencl. 
proinde durante eodem termi. 
no eidem Johanni Smith hx .. 
redibus & affignatis fuis annu;.. 
a1. reddit. quadraginta Be rri-
urn Iibrarum & decem folido-
rum legalis monet~ Anglia:! 
annuatim Be quolibet anna ad 
Fefrum Annunciationis be~t<£ 
Marice Virginis &: fancti Mi-
chaelis Archangeli per equaIes 
portiones quodq;virtute dimif-
fionis tBius prxd. WiIIielmus 
Walter pater poftea fcilt. eifd. 
die & anno in dimiifa pra?mHfa 
intravit & fuit inde poffeffio- LeJfet 
nat. pro & durante termino entred 
prxd. reverfion. inde eidem anf;e;dl 
Johanni Smith adtunc & adbuc po e • 
fpedan. quod que quadraginta 
& fex librx & oao denar. de. 
redditu prred. vicefimo primo 

D d d :2 die 
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die Ocrobris Anno Domini 
MilIeGmo fexcentefimo nona
gefimo primo eidem Johanni 
Smith arena fuerunt & minime 

Rent folot. per quod pra:d. Edmun
Arrear. dus Romball eodem viceGmo 

primo die OB:obris per manda
tum & ordinem cojufdam Hen
rid Garnons ad tunc & conti
nue poftea hucufque exHl:eo. 
Bal1ivus pra:fat.JohannisSmith 
eodem Johanne Smith adtl10c 
& continue poftea hucufq; ex-

Ami the ifreo. in partibus tranfmarinis 
Defeni . bona & catalla in narratione 
::;:r ~f infrafcript. interius fpecificat. 
the Land- adtonc exitlen. bona & catalla 
1ar1'! ipfios WilIieImi Walter modo 
Batlijfs querentis in & fuper dimiffa 
(the Land- 'm d 1 
lord bein pra:nll a a tunc evan. & cu-
beyond t'l'e ban. -exifren. videlicet unam 
Sea~) di- partem indefuperifiampartem 
firamed dimifforum prxmifforum pra:d' 
jor the •• f d h d d Rent'. qUa! Jacet 10 ra pra:. un re • 
Arrear de Kinnerlly in Com. Wilts 
upon the & alteram part. dimiffor. pmif
Lands fit fc d . . f' d' in two or. prre . qux Jaeet 10 ra prx 
Rundred. hundred. de Andover extra in 
(t~eL~nds Comitatu Southamp. pro. red-
1YJn14n ditu prxd. fie in aretro exiften. 
dr~ds.jn. diftrinxit 8i deinde & de caufa 

diftriCtionis m. eidem Williel
rno eifdem die & Anno notiti
am dedit jllxta formam ftatllti 

TheAfl 
for Di
Ilreffir 
for Rent. 

in hujllfmodi cafu nuper edit.& 
provif. intituJat. gn act fo~ 
tl}e <!enabling tlJe @)ale of 
d5oob~ biftnuneb fo~ 1Rent 
in: cafe tlJc lIicnt be not 
vail) ina reafonable~iml'., 
Et jllr. prred. ruper facramen
tom ruum pr~d.ulterius dicunt . 

4 

quod ad aliqu0d tempus poct No ~e
diftriClion. pra:d. prxd. WiI:Pus fiplevdm 

ue alit. 
WaI ter modo queren. non tu-
lit vel,pfecuf fuit aliquodBreve 
ad replegiand. bona & catalla 
prxd. per quod pofiquinq;dies The 5 
elap( & expirat. fuiffent pofr day~ being 
notitiam pra:d. eidem WiHiel- expzred. 
rno & ante exhibitionem billcr 
ipfius WilPi fcilieet fecundo 
die Novembris Anno Domini 
1691. fupradido prcrd. Ed
mundus Rumball fimul cum 
Conftabnlariohundred.deKin- The Di;' 
nerlley prxd.pro tempore tunc fendant 
exiften. caofavit bona & ca- ~it~1l li

bl 11 d . • d l"OnJ~il e ta a prx . 10 narratlOne pra: . caufid 
interius mentionat. infra hun- the Goods 
dred. de Kinnerfly pra:d. ap- to b: ap
pretiari per duos appreciatores prlliJed• 
ad appreciand. eadem vere fe
cnndum optimam inte1ligenti-
am eorum infra bundred. ill; 
jurat. per Conftabularium ejuf-
dem hundredi de Kinnerfley 
prxd. in prxfentia Conftabula-
rii hundred. de Andover ex-
tra pra!d. quodq; poft appreci-
ation. iftam bonorum & cataI-
loruin prxd. & ante exhibitio-
nem billx ipfillS WiIielmi Wal- And af
ter prcrd. Edmundus Rumball terwards 
quandam parcellam bonorw & ~ld;he 
catallorum m. quibufdam per- 00 I. 

ronis juratoriblls prred. ignotis 
vendidit fed iide Juratores fu-
per facramentum fuum prxd. 
ulterius diel1nt quod bona & 
catalla ill. fie vend it. non fue-
runt ad vaIentiam reddit. pr<Ed 
fie ur pr~fertur aretro exiften. 
nee ad valentiam reddit. ill. fie 

aretro 
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The Goods aretro exifl:en. vendit. fuerunt 
were not & juratores pred fuper {acrum 
of the r. 
Value of Luum prxditr. ulterius dicunt 
the Rent quod bona & catalla pr.rd. ap-

And the 
Rejidee 
unfold be 
bath yet 
in his 
Cufood}. 

pretiat. fuerunt modo & forma 
pra-d. & non aliter vel alia mo
do quodq; pr~dia. Edmundus 
Rl1mball refid. bonorum & ca-
tallorurn prxdiB:. non vendit. 
pan appreciation. pr~d cepit 
& afportavit ad vendendum 
cum opportunum eiret & bona 
& catalIa i11a adhuc in cuilo
dia fua detinet fed utrum fuper 
tota maneria prxdid. per ju-
ratores pr~di~. modo & forma 
prxd. compert. pr~d. Edmun
dus RumbaII clllpabilis fit de 
pra:miffis ei interills per nana
tionem illam impofit.iidem ju
ratores penitus ignorant & pet. 
inde advifamentum CurireDo
mini Regis & Domina: Regina: 
nunc hie & fi fuper materia 
ilia videbitur Curice hie quod 
pd Edmundus Rumball fit cuI
pabilis de prxmillis ei interius 
per narration em pra::d. impofit. 

tunc iidem juratoresdicunt fu
per facram. fuum quod prxd. 
Edmundus Rumball eft: culpa
bilis inde prout prxd. WilPus 
Walter interius inde verfus 
eum queritur & tunc amdullt 
dampna ipfius WilPi Walter 
occafione inde ultra mif. & cu
flag. fua per ipfum circa fetl:am 
fuam in hac parte appoat. ad 
oCl:oginta & fex libras & pro 
mifis & cuftagiis illis ad qua
draginta folidos Et fi fuper to
ta materia prxdict. per jura
tores prred. modo & forma 
pr~d. compert. videbiturCuri~ 
hie qd. pr~d. Edmundus Rum
ball non eft culpabilis de pra: .. 
millis ei interius per narratio
nem prcrd. impofit. tunc iidem 
Jnratores Tuper facramentum 
ruum prxd. dicunt quod pr:.ed. 
Edmundus Rumball non eft 
cu)pabilis de pra::miffis ei per 
narrationem pra:d.interius im
pofit. prout pra:d. Edmundus 
Rumball interius inde placitan .. 
do allegavit Et quia &c. 

Wa'Iter 
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I Salk 147. 

Walter tVcrfus Rumball. 

The Cafe. 

I~ ~rober, upon: not guiltr pleabeb, a fpedal <rterbi(f 
U1a~ founb~ viz. ~iJat John Smith Efq; was retieb in fee 

of a 15arn, ani) 200 gcre~ of )Lanb in tlJe fotc! of Cbute, 
1lllJcreof part mas ttl tlJe 'unll~eb of Kinnerfly itl Wiltfbire, 
anb tl}e otlJer part tllttlJtn tlJe ~unb:cb of Andover tn Hamp
{hire. 

i!I:lJat being fo 'feiicn on tlJe '7th of October tn tlJc 28th 
lPear of tf;Jc 1licign: of Ilting Charles tlJe @eCOnb, fJc ill il bC::: 
miCe tbe fame to William Walter tlJc :ffatlJer of tl)c 1&lainttft 
fo~ 2 r !?ear~, unber tlJe ~carl1? lRent of 43 I. 10 s. 

ttlJat b1? i.I1irtue of tljat ~cmtCe tbe faib Walter cntrell; 
ann tlJat 46 1. 8 d. \.UaS$ in arrear fo~ment, anb tlJat tlJe Jee~ 
fennant bl' tlJe SlD:ber of tlJe 15ailtff o~ ~tetl.1arll of g@~. Smith 
mlJo hla~ berantJ ~ea bttfrain'il tlJe <13ootJ~ in: tlJe Decla~ 
ration, fo: merit" &c. bctng :Lebant anb ~ouclJant upon 
tlJe JLanil~ bemtCeb. 

flt!Jat part tlJereof ma~ \t1itlJin: tlJc .1~unll:eb of Kinnerl1y, I 

nUb tlJc otiJer part tl.1itlJin tlJe $un:il:eb of Andover. 
i!I:ilat ttc ~efenbant gabe Jaotice of tlJe ~taref~ malJe 

ill! iJim, aub t!Jat tl;Je 101atntiff bib not replebt tlJe <13oob~. 
t:lJat nbc War~ after CmlJ ~otice, tile ~efenllant 1llitl.J 

tIJe ctonftablc of tlJe $unb~eb of Kinnerl1y, anb in tl)e ~:e$ 
tence of tl)e ([onllable -of tlJe $unb:eb of Andover:t cauCel) 
tlJe $oob~ fo btftratneb a~ afo~efatb to be app:aifeb b1? tmo 
~etron~ f1ll01n fo: tlJat ~urpofe br toe €onttable of tlJe 
~unb~eb of KinnerOy, anb in tlJe 10~efence of tlJe ([onttable 
of tlJe ~unn~eb of Andover. .. 

'€lJat after tlJe gpp:airement tlJe ~efenban:t folb Come 
part., but not to tlJe malue of tlJe ment in arrear. . 

~lJat lJe carrieb a1nal? Cucb <l5ooilS, tl.1lJiclJ remaineb un~ 
toltl., in o~ber to feU tlJelu 1l1IJen be t}joulb I]abe an: S1Dppo~~ 
tunitl? ; anb fo maTte a general <!tonclufion. 

~lJore mbo argueb fo: tl)e 101alntift tooh Ceberal ~~cepti~ 
on~ to tlJe dlerbtct, viz. 

~lJat it \tla~ not founb tlJat tlJe <l5oobS mere fOIz,·mitlJ tbe 
([Ollcurrenc·e of tlJe ~iJeriff, 0: ([onftable, wfJtclJ tlJer faib 
UH1£i contraIl? to tlJe grt; fot br it tlJel? are requireD to be 
p~efent as \nell at tlJe ~ale as tlJe gpp~airement; tbe mea~ 
fon i~., becaufe if tlJere (boulb be aUl? Overplus, it mutt be 
left ttl tlJetr ~ann~. 

4 .auotlJet 
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anotlJer Slr>bjettion 1l.1Cl~~ atlJat 'ti~ not founn tlJat tl)e 
([;ootJ~ 'Were (oli) fo~ tl)e belt 19~ite tnl]tciJ cllultJ be gotten fo~ 
tue fame~ anb if fOUl at atl untler mate, fuct) ~ale !ban not 
conclulle tl)e 10attl? . 

anotget ®bjcrtiotl \lla~, ~lJat 'ti~ not founb tbe wefetl~ 
bant bab any :m>itection to fell tlJe <1J)Doil~ ; 'ti~ oull? fain t!Jat 
be tooli tl)em br tlJe autlJotit~ of tlJe lJ.,antJlo~b, 1lllJo mug 
be intenbeb tl)e 10attr lltllratntng, anb I)e migl)t gabe ftept 
tlJem llill a~ a: :m>iftref~. . 

laut tlJefe ~lJing~ mere not mudJ inrtlfell OtT, t~e nUlte~ 
rial <f~ception~ mere tmo, 

(I.) '~i~ not founb'tlJat Notice \lJa~ left at tlJe moR uoto~ 
riou~ ~lace of tlJe 10~emtfe~, but onll' tlJat it \lla~ giben t~ 
toe 101aintttf lJtmfelf, \l.ll)o \tIa~ ~U1ner of tlJe <!5ooil~., UllJen 
it tboulb babe been giben to tlJe ~enant of tfJe Jl,anb~ b}? 
tlJe e~p~ef~ mo~b~ of tlJe act, 

(2.) atlJat be lJatlJ not caufetJ tfJe <1J)oobl$ to be app~aifen 
J,lurfuant to tl)e ~tatute. 

a~ to tlJe tira ~oint, if tlJe ~tatute \.tla~ out of tlJe (are, 
!Jere if5 enoug\J founb to 1ttsfte tlJe Wefenbant <If)utltp ; fo~ 
at tlJe 4tommott lJ.,atu no £@an \tla~ to be tlibetletJ of lJi~ ~lO~ 
pertl\ but bl' tlJe 9lubgluent of l)t~ ~eetf5 br tl)e lLaw of t~e 
JLantJ. . 

a~if5 true, tbi~ ~tatute lJatlJ mane (Olue ~It~ration of 
tlJe ([OlumOn lLatu; but if tbe gutlJozitl? tberebp giben ifS 
not purfueb~ o~ if tlJe ~attl' abute fucb ~o\t1er \UlJiclJ tl)e 
get inbeftf5lJim \llitlJaU, be i1$ a '(!L:refpaffer ab initio. 

~t!is; line tlJe <!tafe tl.1lJete a ~efennant a~ lBailiff of a SJ@tl:: 2 Crd. i')6. 
ttO~ .. to \tllJiclJ [[taif~ anb ctaral?~ bin belong, jutlifietJ tbe 8 Rep.I4w• b~ 
taning of a <t5eintng aS$ an (!fttraF, 1t1lJtclJ be kept till tl)e 
~laintiff refetfeb lJtm. .. 

~lJe liicpUcatton \tHl~, tlJat befo:e tlJe mefei~ure tlJe iDz~ 
fennant Ulo~lietJ tbe <If)ellling., anb upon a wemtttrer l)e ljatJ 
9jUbgntent; fo: 'ti~ an abufe to 1DoJli an (ftltal?., becCluCe tlJe 
3i'efenbant Uan it onlp bl? gutlJo~itl? of "lLaw, anti tlJe abufe 
tlJereof mali£~ lJim a tttefpaffer at:; initio. 

'l5ut becaufe tlJlf5 <!Cafe wiU llepenb upon tlJe <!ton{tructiotl 
of tlJe etatute., ~tif5 nec~1Tatl? to conrtner tlJe [~o:b1$, Vile 

j\t reauiref5 t!Jat blUere <!5oOllZ are biilrainetl fo: laent, 
anll tlJe Tenant O~ Owner (ball not tnitlJin 5 Wal!~ ne;rt afte~ 
fud) wtftrer~, anb Notice tlJeredf, &c.left at t!Je ciJief ~'an~ 
fion::\Joufe, o~ otbet molt noto~iouf5 ~lace on t!Je ~~emife~ 
replebl! tI;Je fame, tl}at tben afte~ rud) li>iftfer~ ani) ~ott,~, 

arlO 
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r.n'O fibe IDar~ e~pirCl)., tl)e ~etfon niilrai~ing mal' mttb t~e 
Sheriff, Under-Sheriff o~ Conftable of t·~r. Hundred, ParHh, ot 
~18 ce \l)t!cre fuel} 3E>itlrcf2i \l1a~ taIten, enure tiJe <5oon~ to 
be app~aifen bw two !JI!3cn, to be n.no~n bp tijem to app~atfe 
tlJC1U trulv., snb after fuel) gpp~aifement lUSP feU tbe tame 
fD~ ttJ€ beft ~~i,e tbat can 11e notten .. &c.leabing tbe ®berplu~ 
in tlJe $ani)~ of ti)C Slleriff, Under.{heriff, 0: Conllab-le, &c. 
~OUl tlJe ~efeni)nnt. tJatl~ not purfuell tl)e g.utbo~itt' gi::: 

ten bp tiJi~ ~hlufe eitfJer \tI.tInn t~c [[loJi)~ o~ ~eantn~ 
ttjc:reof; anb tbo' it if> a trmebial )L,aUl~ ret confiOerintt tlJe 
l;attl ~enJOtl~ it notlJ p~efctibe, it ougJJt to lie taiten a~ a. 
penal 11atu, ann fo to be conftrueb betp arial;? 

'@:IJat tlJe' ~efentHlnt batlJ not putfuetJ tl)e autfJo~it! gi~ 
ben~ &c. appcar~ tiJu~, viz. 

'{lti.z founll tlJat tlJe <iDooi)~ belongcil to tl;e ~Iaintiff., anb 
tljat Notice \Ua~ giben to ljiut of ti)e ~it1ref~" tubell bl' tiJt 
£~p~ef~ [[lO~n~ of tile act'., it ouq!Jt to i)abe been giben to 
tile Tenant of the Lands, fO~ otbetbJife tue ~eagn of tlJi)j ~a\U 
if) not fati~fiei), becanfe tlJe ~cnant of tlJe lLann~ mtgl)t {Jabe 
pcHn tlJc lJient., ann fabcil tue <If)ooi)~; anti if not., be tutggt 
iJabe replebizi) tijem; ani) ·ti~ not {ounn tlJat iJe refufetJ to 
tcplebp tl)em; fo tfli~ <Jrircumtlance t~ not purfucil. 

'<!:lJllt a bare ~offetriotl 1tlittJout a ~~opcrtl? will cntitl~ 
9 H. 4. :23. b. one to a meplcbtn.. \niU not be llznieb; fo: 'ti~ frequent in 
] 4 H4 28.b. our lJ3ooli~, tbat arrt(fpaf~ win lie fo: lJim in mbore 10otTef~ 
48 Ed., 3. [ion agiftment~ are againft ant? one 1tllJo mall take tl)em 
20. b. ~'o"l<'1rt? 
Br tit Tref. u.u Ut'+. 
pars 6S. - 't!i~ true, tl)e act mcntioll~ tlje Owner \u1)o batlJ a fpeeis! 

~~opertp a~ \VeIl a~ tlJc Tenant~ \1)lJo lJatb a general w~oper~ 
tp itl tbe <l500l)~; but it reeln~ plain, tlJat upon tl}e 1frame: 
ani) <lrontlruction of tl)ifj ([laufe tbl If)e.rfon \\)1)0 batl;J tl}e 
!Jenetal10~opertp ougijt to {Jabe Ndtice of tlJe Wiaref~., be:; 
,aufe (a~ it lJa~ bcen obfetbeb) 11e miglJt lJabe replebiel) ; 
ani) fiuce no g@an can bifd)arge tlJe Watt' fo ttrell a~ tbe ~e:; 
nant~tfJcrefo~e be oUQ;{Jt to babe t}Jc ura Notice of tlJe ~iaret~~ 
~e ifl ltliewife to be conuilcretl in tl)e <lonfeQucnce of tbi~ 

cn::are ; fo~ if lJt~ (!tattle are taliett awa}?, 1)e cannot cultibate 
tl)e )l.;aUi:J. 

2d Point. $e lJ~tlJ not canCel) tl)e <!3oob~ to be app~aifeb 
purfuant to tl;Je ~tatutc. 

13ecaufe a joint autbo~ftP in g{ben to tbe W'erfon bfffrafniug anll 
to tOe @1bertff., dlnner·@>beriff anl) Confl:able of the Hundred, &c . 

. l1l~ere tbe IDttlrefll i~ taken, to fcc tbe ®ool1~ apPlaifett: JaollJ if 
i t~e 
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tbe ~pp~atfe.ment \l.la~ mitlJout tl)em-; o~ tbe app.lairer~ 
not f\1.1o:n., o~ if C\llo~n but not bp a p~oper ilDfficer .. all t~ both. 

ann a~ to tlJst tiJe ~iarer!$ \\la~ taken in tWo ~unll:ell~, 
attll tlJe app:aifement bl? 10etron~ fmo:n bp one clContlable 
anll not of rlJat ~unll:etJ mbere part of tlJe Wiarers tlHUS ta~ 
lien; nO\1) tbe ~tatute require~ tl)e (ltontlable of tlJe ~un~ 
b:ell \Ui)ere tlJe $ooil!S \nete taken; to fee tlJetn app~atfen J 
fO tiJat botlJ tiJe €ontlable~ of botiJ ~unb~eb~ bab an au:: 
tllo#tp ober tiJi~ Wittref~.. becaufe tallen in tmo ~unb:eb~, 
anll tlJe <ltonttable of one. ~UlllJ:ell alone ball no ~o\ller obet 
tiJe <l5ooi)~ ta.Iten out of lJi~ $unb:ell. 

91f a Sl@an «rant tiJe g@ano~ of Dale in tlje (ountr of 2 ltoH Abt' 
Wilts, ani) it e~tertb~ a~ itlell into Berks a~ tlJe otlJet ~ountr, ,)0. • • 
fet no mo~e patIetll tlJan mbat i~ ttl Wilts. . . 

~iJe ~tatute of W. ~. gibes ~:O'£f~ in an action of [[tatteCap. 144 

againtl $uatbian~, €£narit~ in Womer .. &c. anll cnact11~ 
~iJat if tUe WefzntJant bo not avpear upon tbe ~UllttnOn£S~ 
attacUluent anll ~ift:ref~ .. tlJe ~!Jetift (ball talie tuiti) tint 
t1l.lclbe m9Ctl, anb «0 to tlJe 191ace tuallell to enquire of tlJe 
maile.; tlJit$ cannot be nOlle br anp otlJer l0ertou tlJan tlJe 
~l;lertff, anb it mutt be bone at tlJe berp t01ace malle01 anb 
no \1.1lJcre elre. . 
~o tlje ~tatute of Merton enact~, ~lJat \u.fJere a g{9an it$ 20 l-I . C " 

ilitIeifeb., anb teco_beretlrin an atriie of Novel dHI'eifin, anb .~ .. s· 
iSS again biffcifeb, 111' t!Je fozttter Wi[eiCo~., tbat tUcre lJe 
mar ljalle a [dtrit of1aci)ttTeirtn birectell to t!Je~lJctiff, com~ 
manbing !Jim., tbat affumptis recum coronatoribus lJe OJall go 
to tlJe lLan~- in ~erron., &c. 2 Bulfi 9~ 
~lJe &\Jetift tooIt mitlJ lJim but one Coroner, tge otlJer be~ 

tug nck; anb UpOll <frro~ to. teberCe a lubgment in laentf:: 
{eift», it tlltlS r,eberfeb fo~ tlJat bert' mearsn; becaufe tbe 
9.utiJo:itr giben bv tiJe ~tatute wass not tttittil putfueb, 
anb ret tljat \u4~ a temellial )Lam. 

~lJe 1E>itlter~ in tlJt£s ([afe t~ in J1:)ature of an Execution, 
anb tbettfo~ betng taken in rebetall1}unll~ell~, tlJc CJtonft:a~ 
ble~ of botlj tljefe ~unb~ell~ fboullllJalle cauCen tbe app~atfc4 
ment to be maDe • 

• 

Econtra. ~lJe ~uet'ftotl~ boattn~ upon tlJe <ltonlttuttion of 
tl)i~ ~tatute, tlJe 10~eamble \lljJereof OJe\ll~ tl)a,t it ttJa£S mane 
fo~ t{Je 15encftt of tbe lLanblo~ll~ anll not of tlJe ~enant~ 
ani) tlJetefo~e ~oti,ce, to tlJe 10erfo"n of tlJe Owner of tlJe 
~ooi)~ if$ fuffictent ; fo~\t)bat meafon can be gibe" 'UllJr tt 
OJoulll be left at tlJe ~anfion~lJoufe, but tlJat tlje SlD\tlne~ 
mit;JlJt lJa~e ~otice bl' f}il1 ~cnatlt to teple~r; ann it coulll 
neber be Tntenbeb ·t\lat ~ottce OJoulll be gtuen to botb, bes 
'fluCe 'ti~ in tl)c ~O\\1cr of eitljcr of tfJem to malic a Jlieplebi~. 

E e e ·~t~ 
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'(ti~ tbe flD1l1ner of tlJe <If)oOl1S tlJat i~ p~iudpaU~ concetn~ 

eb, anll tberefo~e a pe~fonal ~otice to lJilU i£S 'mud) better 
tljan to be left ettlJer at tl)e ~\ueUit1g~l)oure., ~ 0: atlr otlJ.er 
noto~iou~ ~lace upon tfJe 1l"anll~ from tlliJidJ tlJe ~taref~ 
\lJa~ talieu. . 

2. a~ to tlJe feconlJ 10oint, tlJe act Jttffifie~ tlJe ~ale; fo~ 
'tiS$ not in tlJe Jaature of a penal JL,a1U., anb fo to be llrittl~ 
purCuell, but 'tifj a remelliallLaw, anll mutt be conaruell 
ac,oJtlin~ to Gequttl'. 
~t p~opofefj a <l5:tebance, anll tl)en p~obibe~ a 1Remellr br. 

gpp~aifement anll ~ale of (!3oOllfj, if not replebiell mitlJtu 
a certain ~ime tlJereitl limiteb. 

'm:lJi~ app~aifement mas malle bp tlJe ~irettion of oue 
<Itotlltable in tlJe 10~frence of tlJe otlJer, anb tlJe <Ironeurrence 
of botb 0: ettlJer of tlJem feem~ not to be fo nece,lTarp itl an~ 
'{l!:lJin!.\" relating to tlJe app~aifement, a~ to tlJe g·tbing tl)e 
fll)a tlJ to tlJe gpp~atfer£S. 

arue €ontlableif$ a known ~fficer in tf]e lLahl; aU tllbidJ 
l)e t£s requirell to llO bp tfJi£S act mat' be llone bv t&arol, viz. 
IJt mal' gibe ~irection~ tlJat tlJe app~atfement mal' be llul! 
matle; anll tlJerefo~e lJi£S 10:efence onl1' is rufticient. 

$i£S atriftance i£S fo: tlJe 15en£fit of tlJc lLan11lo~b, in o~lJer 
to p~ebent ant' ,15~eadJ of tlje tgeace., annfo~ tbat meafoR 
tbt~ ]Law ougUt to balle tfJe mott fabOurable €onftruttioll 
tfJat can be mallet .. 

a fmall ~atter will amount to an aihing o~ ~1l'ifttng in 
a criminal .atter., but UtuclJ {mallet tn a cibil get, ef~ 
pedaUt' wlJere ·ti~ fo~ tlJe ')5enefit of tlJe If)artp; anti !Jere 
tlJe €onftable£S of botJ~ 'unb~ellS being p:efent, anti one ab~ 
mtniffring tlJe !lDatlJ in tlJe 10~efence of tbe otlJer, ftJe\tl~ 
tlJi~ 1tla~ not ohll' tlJe c['onfent, but tlJe gct of botb, fo~ 
tlJep botu l)allgutlJo~itt' to 110 it; anll ati~· rufficient if 
bone bp one,becaufe tlJere 1tla~ no ~ecetTitl' of allmintttrtng 
tmo ~atIJfj. 

~eitlJer i£S it material tlJat tf]e <1tonftable of Andover 1tla~ 
out of lJt~ ~Unb~ell., becaufe lJe IJalling a fufttctent autlJo.: 
titl? giben lJim bl? tlJe etatute mat' e~ecute it tn snp 101ace ; 
anll tlJo' !Je tboultl abminifter an !lDatfJ out of tl)e ~unbiell, 
tlJe €ourt \\lill malte a ClConllruttion of tlJe ~tatute fo a£s 
to gibe a lfiemebl' to tlJe 1&art1?, if no gjneontJeuience t~ like" 
11' to enfue. 

tclJen a~ to tbe b~tbing of tIJe <!tattle out of tlJe 'unb~eJ)~ 
'ti£S but one ~iftref£S, anll mull be tafiell as fuel]; anb tlJe 
~~tlltng, &c. t~ but tlJe €ontinuatne of tlJe ~afdng. 

~ Curia. - \ 
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Curia. ~otite to tlJe ~mnet i~ fufftttent ; if not, ·tt~ fU)j~ 
plieb after a dterbict br tlJe mo~b~ juxta formam Statuti noti
tiam dedit, &c. 
~t feem~ to be at tlJe cZlectiotl of bint \t1i)o bitlrang, to 

gibe ~ottte eit1Jer to t!Je t!renant, o~ to tiJe ®wuer of tbc 
<ILloOb~. 
~lJen a~ to tbe ~tater~, tbo' it \1.1a~ tafien: in tmo ~Utl:: 

b~eb~, tlJer being conttguou~, 'tt~ but one enttre ~iftref~, 
efpettallr fine€. it tnaf;S talien at one anb tfJe fame ~ime, anil 
fo~ one entire ment, anb it oug~t to be put in one 1f)onntJ; 
anb tlJerefo~e tiJe t0lace \UlJere tlJe ~iftref~ h1af$ lJ~tben,i)'S 
tl)e p~oper ~fft,er \UttiJtn tlJi~ €:9tatute . 
. : ~p:, qrrefpaf~ fo~ taIling of fJi~ ~attle in D. tbe ~efeni)ant Latcb. 60. 
Juftluell fo~ ~amage::feaCant ttl lJt~ freeiJollJ tn S. from 
ltllJence be b~ougfJt tfJem to ti)e ~ouni:J in D. anb traberCelJ, 
tlJat be tOOli.tlJelu tlJere; tIJt~ tlla~ abjubgell repugnant, be:: 
caufe tlJe :etibing tIJem to tlJe 100Utlb in D. \Va~ anll! a.<lton~ 
ttnuance of tiJe ura araktng. 

iubgment \1.1a~ giben fo~ tlJe ~efetl1)ant.-· . 

Rex & Regina cveifus Walcott. 

A mtrit of <frro~. 111811 b~ou~lJt br John Walcott to reberfe I Salk. 371. 
an attainiler fo~ a ~reaCou commttteb bp Thomas WaI- Cafes in 

cott lJi~ fatljer. ParI. 127. 
SJl9anp <frro~~ 1tlere atTtgneb,. tlJi~ <tafe bepenbing febe:: ~oS:1~3~3' 

ral-m:erm~ in 4taurt~ but tlJe moR material <frto~ wa11 in 632; 162. 

tlJe lubgmeut it felf., viz. quod interiora fua extra ventrem fuum 1~7, 200. 

capiantur, o1uitting ipfoq; vivente comburentur. 2tH .. 

tltl)efe mO~il~ upon tiJe fira .argument feemeb bctp etTen:: 
tiaf, anb feillom o~ ueber omitteb in anr of tUe 10~ecellent~ 
of/lubgment~ fo~ {treaCotl. 

~lJofe \DlJo daimeb tlJe «taste unber tlJe liiing'~ c15zant., 
perceibing tlJi~ to be of fome [[leigbt, bib ttl anotlJer ~erm 
mone, tIJat ~~. Tanner <!Clerk of tlJe 1nbtctment~ fo~ London, 
migllt attenb., 1nlJiclJ be bib, ann p~obuceb t{Je lltecotb of 
tlJe attainber of ~~. Walcott iil ([ourt, nub alfo tlje jJnilict:: 
ment upon mlJidJ I)e \lla~ trieb; anb it appearing tl)at t!Jafe 
mo~l.l~ mere amotlgft t{Je ~inute~ taItfn br !Jim., anb in:: 
ba~feb an tlJe 1nbltttnent, it wa~ p~apeb tlJat tlJe ~miffion 
mtgl)t be rectifieb, aub tiJe meco~b amenbeb bp tlJe ~inute~t 
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16ut tlJi~ ma~ oppoCel) bl' tlJe "DunCel on Use otl)er ~tbe~ 
becaufe tf tlJefe mo~lJ~ Qloulb be inferteb, tlJere \l1oulil be 
tlJen two mecolb~; ani) it coull) not be a ~ueftion. upon 
l.t1lJidJ of tlJofe mto~b~ tl)i~ mtrit 1Da~ b~ouglJt ; fo~ ,ertatn~ 
11' it mull be upon tUr meco~b· entrd) at lengtlJ, anb cettlen 
bl' alJbice of <tounfel, anll not upon ttefe O)o~t S1@tnute~ 
tafien bl' tlJe ~nerli. 

1 Roll. Abr. ~tl tlJe I 4th ~ear of Caroli I. a Sl@an 1tla~ attainteb of 
196. geurber befo~e t!Je ~uatce~ of atrtie ; be b~ouglJt a: mrtt of 

Ql;rro:, ani) atTigneb fo~ <[aure~ tbnt tlJe meco~b certtfieb b! 
tlJe ([Jerk of tlje alTi2'e, UUlt1, viz. ~i)at lJe 1Ua~ i»1Jitteb be:;: 
foie tlJe luftice~, &c. on tue 18tb of March, nub trien befo~e 
tlJe 20th of tlJe fame ~ontlJ, wlJidJ ma~ an (!I;rro~ in fact, 
becaufe it btb not appear tfJt1t tlJere mas anl' €outinutlnce 
entreb betbleen t!Jofe Jeal'S, null tlJo' it \lla~ oRlp a~trp~t~ 
fton tn tlJe ~Ierli in tranfcrtbina t!Je meeo~b, pet tlJe <[ourt 
1l10ulb not Cuffer it to be amenlJeb, it being a <[riminal Qtafe. 

:lIf' tUere i~ Ian €rro~ in ~~a'Wtng up tlJe mecotb, tlJt~ 4rourt 
cannot amenlJ it, but it mn! be lJone bl' tbat Clrourt mbere 
tlJe tj!ultgment bla~ giben. -
·~t~ true~ a 1I.tecO~lJ of B. R. mar be amenbeb Ilr 8nL;tb~;: 

of tije Common Pleas, but tbe·1lieafon ifJ, becaufe of J0tmtnu~ 
tton aUebgeD, \llbiclJ cannot be to tlJe !!gelrton~ of <lI)aol~ 
beliberl'. . 

'([tJl~ 1Reco:lJ not being amenbeb, it tu8~ tlJus argueb fo~ 
tlJe 10laintift in tl)e [[(rit of <ltrro~, viz. ~lJat tile 1iDmi1tton. 
of tlJefe mo~n~ mafJ in a nece1tarr anb not in a fo:ntal10art 
of tlJe 9Jubgment. 

'leut tn criminal <!rafe~, eben ~atter~ of fo~m are etren:ll 
t.tal., ani) fo lJelb in tlJi~ Q!:ourt tn t!Je <!tafe of tlJe King anti 
Tucker; ani) certainll' if tlJe Jl.,aw talie~ <tare t!Jat tfJe 91u=, 
birtmentfJ lboullJ be e~att tn fottn, a 1uudJ greater <!tare 

. on gbt to be tallen in tlJe rublanttsl ~artfJ of tlJegJulJgment. 
<fber ance tlje Reign of H. 7. in almoft aU tlJe 10~ecebent~ 

tlJefe 'mO~b~ are in tl)e 9IulJgment: atbere are fome fem 
<ltafe~ \l.lfJere tUel? 8re omitten, but tlJofe mere ettlJer bJRwn 
up in ~afte, o~ mfgbt be purpofelp left out, \t1fJen tl)e Jlttng'~ 
10atbOn \Da~ intenneb fo~ tUe <Criminal. . 

'€i~ lifteblire true., tfJat tlJi~ is a (trearon at tbe <!rom: 
mon Jl.,a\\l; anb tl)st tlJe ~tatute of Ed. ~. PleCcrtbes no 
~otm of a 9Iubgmcl1t in ~reafon; but pet tlJi~ gJubgment 
fbaH not be confo~mable to tlJote at tlJe ~ommon Jl.,am 
befo~e tlJe 1I.teign of H. 7. becaure aU tlJofe 9JulJgmetlt~ 
mere befectibe anti entren onlp in fbo~t Jaote~, \l.llJiclJ 
\t1a~ tf)e true 11teafon of mafdng tfJe ~tatute of 29 Eliz. cap. 

4 2. to 
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~. to confltlu all ~ttait1l.ler~ of atfl~arou luaile befo~e tunt 
~ime., ttl}JtC:iJ (&£S tile ~tatute taJie~ ~oti,e) \\lere ettlJer 
befecttbe br ~o:tuption., o~ negligent llteeptng tiJe lReco:l.l£s. 

~lJe lite ma'P be faib of tge Year-Books, \\llJid.) mention I H. 7. 2+ 

onl11 fome tbort ~ote~ of tbe 9lubgments in ~rcafou ; 'ti~ 
true, tlJat of Humfrey Stafford i~ at lengtiJ., but tbat 1500li 
aub Brook in abltbgiug of it are bott mtllaften; fOJ tlJe 
lJioU tS. tlJat ante Ulortem corda fcindantur. 

9iutJ«ment~ tn ~rcafon., tulJtd) t~ tlJe lJiglJeft g)ffence tlJat 
tan be committeD., ouglJt to be certain anb berl? eract; tbcl! 
\llere ueber ret ntfcrettonatl', fo~ tUnt woulb be to gibe ti)e 
9lubgcSS a ~O\ller to fabour fome, anb p~onounte mo~e fe~ 
11&re ~eutence~ again! otlJer,G, ~lJiclJ tljep ueber bib., o~ 
mill unbcttalie to 1)0; tbel' oull:' are to !Tibe fud) jjungmellt~ 
11llJid} are iltrectei.l bp 1Lam. ' 
~ome m:artauce~ tuar be fountr boUl in mr JLOltr Coke 

anb j\ulhc~ Staundfotd tn 1ubgnlent~ of 'Urreafon, but tlJer 3lnfi. 210. 

bitter oull:' in iutmatertal ~ir,ulnftance~., fncb a~ ll~a1l1ing 21 I. 

on a ~urble, &c. but agree ttl aU otfJet ~art~; anb tllbere Co. Entr. 
tl)el:' ate cuttell at lengtl)~ tljefe [[tO~ll~ are ar\Uar~ itlfetteb. !~~:,b699. 
~o tlJat tUere mo:b~ ate nec:etTarl:' o~ not; tf not neceffarr ~ RaH. Entr. 

tlJen tl)ofe 1unlJment~ ttl \ubidJ tlJel! are inferteD., are aU 413. b. 
hl~ongful; but if uec:eLTarl?., tlJen tl)e ~mitriott of tljem i~ 
tbo~t of \tllJat i~ requiretr bl? )Law, antr bl? confequence t~e 
1ungment tS$ erroneou~. 

Econtra. Q1:lJofe mbo arguel.'l fo~ ,tlJe itling., lJeltr~ tlJat tr~a\n~ 
ing, banging anb Quartering are tlJe rubftanttal10att~ of 
tiJe ~ubgment, aub Ute otljet [[lo~bS$ are oulp in terrorem, . 
anb tuap be tlJerefo~e omitteD. 

~1Jat tlJe 11):ec:ebent~ of jjUl.'lgment~ tn tlrreafon ate llari~ 
OUS$'t viz. fame ~lJin«ss w!jtclj lJabe been aeruaU" bone, a~ 
b~a\\1ing on tlje $utble, iJabe beenomitteb tn ti]e ~Ui)gment. 

1u tlJat jJui.l«ment menttoneb bl:' ml? JLO:tr Coke'tn g Infr. 
quod fecreta membra amputentur are left out~ anlll:'et tiJofe mo~ bS$ 
are necetTarr tn t!Je ce~ec:ution of tlje 9lubgment it feff. 

t(!!:!Jel! are infertetr in tue 9lubgmcllt in, Staundf?rd, but tbe Fleta li9. IJ 
~~ince of Wales'~ <ltafe botlJ not agree eltljer tllttb mr JLo~b cap. 16. 
Coke o~,Staundford, fo~ tlJe 1Ub~ment tl)ere ifj onll? combufrus, 2 Ina. 19,·' 
&c. but botb· not Car in confpectu fuo. 

~n: all tl)e antient ~~ec:eDentSS tlJefe mo~b~ are left out, 
ann mitb great llieafon; fo~ 'ti~ inconrtftent in ~atute fOJ 
-(I g(9an to be lining after lJi~ <JJ;ntratl' are taken out of lJi~ 
?l)oiJl:' · 
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~n 26 Car. Rot. 56. ttl tlJe JaQte~·of tlJe <lUerJi of tt)e J0eace 

of Middlefex tlJefe mo~l'J~ are omlttel'J. ' 
~o tlJer are tn Owen'~ €aCe, 1.tJi)cre tIJe <ltourt reciteb tlJe 

9Jungment at large. 
flrlJe ~tatute of 25 Ed. 3; euact~ \l.llJat OJall be ~:reafon; 

ret tlJat ifj tleclaratibe of tlJe <ltolumon 'lI.taw., anti mentiotl~ 
no e~p~ef~ ~o~m of a lubgmeut fo~ tlJat ~ffence; fo tl)at 
't1ot1.tJttl)ftantttng tlJat act~ tlJ~ 9Jubgmeut in ~reafon: mutt 
ile af5 tt aoob at tbe <ltommon lLam.' 

9Jf fo, tl)ere is no certain ~ubgment fo: tfJt~·<trtitte fouut) 
in aur of tfJe anctent lLa\lJ~:l5ooli~; fo~ tlJer barr from tlJe 
meco~l'J~., anb bitler from eact) otlJer. 

9Jf tlJe 9Juttgment tn .Staundford t~ 11am, wfJtdJ agree~ 
ttlitfJ tl)i~., fabing onll? tn tlJe ~miffion of tlJefe mo~b~., 
tl)en mr JLo:b Coke i~ mtilaIten br lealling out t~at Clttr~ 
CUtttftanceof b~a\)Jtng upon a ,urble •. 

~rottt tlJi~ it mat' be reafonablt' 'colletteb, tfJat f)e batJ 
feen all tlJe meco~bf5 ; anb upon <ltonffneratton of tlJe 9Jubg~ 
mentfl, it \Ua~ l)iS:; ~pinton" tlJat tl)er bib anb mtgl)t l'Jiffer 
in to~m a,co~ntng to tlJe ctrtrcumftances of tl)e 4Lafe. 

15ut· if ettl)u~ tl}e Year-book of H. 7· 0: tl)e ab~tbgtnent 
of tlJat <ltaCets I JL,atu., tlJeil, Staundford anb mt' lLo:n Coke 
are botl) miftaIten ; t!Je 1Ul'Jgment tl}ere is at lengtl), att~ 
t!Jat be be Cent bath to tlJe Tower, ann put upon a 'urillt~ 
anb b:allln tlnouglJ London to Tyburn, ann tlJ€rt lJaU«Cb ; 
tlJat IJtf5 'eart be tut out befo~e I)e i~ dead, lJif5 ~tan cut 
(Iff., anb l)i)1 150br bibibcb into fOUl; J0arts, anb left to tlJe 
mtn of tlJe liing. 

. '~otu t!Ji~' ~utJament btffer)1 in manr ~bing)1 from tlJe 
1ubgment in ml' J1o~b Coke, fo~ attf5 not faib quod fufpenda
tur per collum, no~ quod vivus ad terram profternatur, no~ quod 
interiora fua extra ventrem capiantur, ipfoque vivente comburentur. 

a~uS$ true, tl)c 1ubgment ttl tlJe ~arl of Leicefrera~ €afe 
agrees tuitlJ tlJat in tile 3d. Inlt. but in Anno S R. 2~ a ~an 
1Da~ conbictel'J befo~e Trefilian <ltfJief ~utltce, fo~ confpirtng 
tlJe ~eatlJ of tlJe Iltiug., ann tl)e 1ubgment \)Ja~ quod vifcera 
de corpore fuo extrahantur, & igne comburantur, mlJttl) minlJt 
be after be tuaf5 beatl. 

~eitf1er babe tl)efe [[to~bf5 been in aU tlJe later 10~ecei.lrnts, 
but if tl)cr lJab, it can be no ~bjectton in tlJt~ <taCe becaufe 
tlJis 1utlgtttent if5 at tl)e ([ommon lLaw., anb tlJerefo~e to 
at~ue from mOberll10~e,ei)ents, t~ not to tlJe t&urpofe. 
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18efiile~., tlJe greatetl part of tllefe l!ie,o~il~ barr from 

Staundford anll mr )Lil. Coke, anilret tiJe1! tlanll goon in Jl,aw; 
ann it cannot be t1)cmen mlJere tue flDmi[ion Of tlJefe mo~n~ 
\tla~ cber objertell ; tnuclJ lef~ \tllJere an attainller wass ebet 
reberfell fo: tlJt~ meafon. . 

([:lJerefo~e if tlJts ~Ull«ment fboulll be erroneoUfj fa: tlJe 
ctaufe nom objrctell againtl it, maU'F mo~e lUat be reberfetJ 
fo: tlJe ~mt[ion of mo:e luaterial (l£tfcumft:ance~. 

, 

Curia. 'ttlJe attainnet ouglJt to be rellerfeil fo: tlJe Sll):: 
miffion of tlJefe mo:n~. 

:;.fI/ ass tlJi)l if$ tUe greatell ctrtnle, fo it llefcrlle~ tlJe greateil 
~untQ)ment') anb it fe~tU~ berl! agreeable to natural ~u~ 
!tiee tlJat tlJere fboutil be fome ~:opo:ttou between tfJem. 

~o\u tlJo· ~eatlJ i~ ultimum fupplicium, l!et tlJat t~ tfJe 
~untfbment fo~ feIont', \tJf)iclJ t~ an ~ffen,e of a lef~ ~a:~ 
-turt, tlJerefo~e 'Q!reafOn" fboulll be punifbeil not oulr cum ul-

399 

timo fupplicio, fed cum aggravatione pO!na:· corporalis~ vel cum Smith de 
prena qua nulla afperior; beeaufe 'tiS} a Qtrime eommittell 8::: Rep. Ang.' 
ga"inlt tlJe 'l5obp 100Uticli in tlJe 10erfou of tlJe Bing \11bo ~4~· 
t~ tlJe ~eab of tlJe ~ingnom~ ann of rolJore 10:eferbation tue Finch'sLaw" 
~a\ll take~ fo great €are tlJat it punilbetlJ toe bet~ ~nten:: cap. 28. ' 
tion to commit ~rearon againft lJim; but no ~an can be 12 H. s~ 13; 
guiltp of a jfelour IDttiJout an art ,ilone. , ' 

maben tlJe J1atu of England appotnt~ a parttcular 1ubg~ 
ment fo~, an sIDffence, 'ti~ no~ .~u .tlJe ~~tu~t of, tOe ~Ui)I~~ 
to alter it eitlJer bl! anl? allnttlon 0: ~lmlnuttOtl. ' 

'~i~ true') tlJere t~ no act ol ~arltament (as·, thl~ been ob~ 
(erbeb) mUlti) appoint~ a fo~mal1ullgment in $tglJ ~rett::: 
fou., tUen it mull be conftnerell ll1tJat 9lUllgme~lt mth1 btrtct::: 
ell bp tlJe ~ommon lLaID in fnelJ ([afe~~ ann tt mill ap'l'ear 
tlJat tue ~Jecelleut~ fo: abobe 200 !?ear~ babe been untfo:m 
1llitlJout tl]e ~milTiort of tl]ofe WOtb~, o~ fom~ of tlJe fame 
9}mpo:t. . . . 

ttflefe mere m~utionelJ, -viz. tn t H. 4· I. in tlJe <earl of 
J1untingdon~~ <Jtafe') \l1lJere it iS$, ~lJat be be cut bomu alibe~' 
null lJi~"'(I1;ntraih1 taften out of lJi~ 180b1' aub burnt. " 

9ln Humphry Stafford'~ .<Jtafe, 'tt~tn tue ~e~r::bofJ~ o~ H. 7-
quod ante mortem cor fClodatur; anll Brook tn ab~tngrng of 
t~at <!tafe mentton~ tbe1uogment. lno~e fnUl? ~iz. lJe tell~ 
US} tt \lJa~, Q,lod ante mortem corda fClndantur, ll1iJlClJ ,omp~e~ 
lJcn1)~ aU tf1e internal 10artS. 

~lJe ut~t auainller \na~ of Edmond Bohun ~ulie of Buck. 
ingham; it tua~ Anno 13 H. 8. 'tip m~ntionell in Stow'~ Chro· 
nicle p. S J 3. anti tue ~un~ment l~ WltlJ t~e'e [[loan~. 

( ~u 



40~ Hill. 6 W~ &'M. in B. R. 1694-

fol. 699. 91n Anno 3 E. 6. John Bury tna~ attafntelt; 'ti~ mentioncn 
in Uti' llb. Cok'~ <!entries 1llitlJ tl)cfe [[t~Jb~. , . : 

fol. 387. Anno I Marix Robert Dudley tna~ atta.tntclt, tl~ p-IealtCb in 
tlJe ~atl of Leice{1er'~ ([afe in tlJe <tolnntcntarie~ wttlJ tl)efc 
[[to~tl~ in tbat 9lutlgmcnt. 

'([ben 1ullicc. Starindford in: lJi~ 1600Jt Gf tbe ~Iea~ Of tlJe 
foI.181. <trown, mlJiclJ l)e \tl~ote Anno 2 Eliz. mcntion~ a jJ lltlgmcnt 

Cll ~iglJ '{[teafotl .. UlitlJ [[toltl~ 1l1ilien amount to tl)e fant(~ 
~enfr viz. That his Entrails be burnt in his View. 

't[i~ fo liltetnife in tbe ~are of John Littleton 11llJidJ lJape: 
fol. 422,413' pellet) Anno 43 Eliz. "tis ll,leatl,eil in m'~ JL,b. Cok'~ <entrie~, 

. ann fo i~ tl:)e 9!uilgtuent tn 1J1~ gd.ln{htutes. 
ann tlJen in rlJe<lrafe of tttl! )Lb. Stafford \tIlJiclJ \t1a~ 3~. 

Car. II. it 1lla~ ilebaten tniJat 9lul}rrment fbonln be giben a~ 
(Taint! lJim., anll a ~otion being matle tt)tlt be lbouln babe 
~Ui)gtltent to be bcl)eanelJ., to of t~e ~unge~ tnere eonfulten 
if anr otl)et~ungment (bonln be glben tlJan \tlfJat tnaSl ufual 
in fucb <lCafe~ .. ·WJ)etlJet it moulb \t)0~1l an Sttainnet of 
15loo11 -: ~lJel? \\Jete all of ~pinion tlJat tbep couln not taIte 
~otiee of anl! ~ungment in tlJe lainq'~ <ltourt~ but \DbaJ 
\t1a~ appointeb br Jl..,a\U; anb tlJercupon tfJc )l.,o~i.l ~iglJ 
~t£\\1arn p~onouneeb tue o:ninatl? gJuil~ment., viz. tlJat lJt~ 
16o\tleI~ Q}ouln DC rippeb up befo~e iJt~ face anb tlJ~O\Dll in 
'fl)e 1fite. . 

g~' to flJc ~bjettion~ anb ~~eeebellts p~obu,eb to maillr 
tatn a eontratl? ~pinfon~ tl)ep mar receibe tlJt~ anftner. 

ObjeCl:. Firft, 1[fJat tlJt~ ~!.d,gment t~ not erronroU11 bp 
meafon of tlJi~ iiDmiffion., beeanfe ttJe mto~t)Ss vivus ad ter
ram profternatur are of tlJc fame ~enre anb ~igntf(eation. 

Anfw. ~lJofe [[lll~tl~ ate tn all tlJe ~~eeenent·~ eiten be~ 
fo~e., but wouln not babe been fuffieient if tl)e tubfeQuent 
mo~n~ viz. ipfoq; vivente comburentur, ban been left out. 

Object. ~fJe <!l:aCe of David _~in,e of Wales lJa~ been objtct~ 
"b . eb, \nlJlclJ l)81.lpenen Anno 9 Ed. I, 'ti~ 1urntionen bp Fleta~ 

~l .co I.,e. 16. tl)at 1Je. detraaus fufpenfus decollatus difmembratus & combufius 
fuit, but botl;J not fal! in confpeC\:u fuo. 

Anfw. ~lJts \1.Hl~ a 1ungment in ~arliament., \t1lJiefJ biffer~ 
I ll. front tHe ufuall'l1ubtrlltCnt not oult' in thiSl.; but in mann :,! Du,I9). " .31» r: 

otlJe~ ~lJing~, a~ UltlP be feen til CottonJ~ Abaidgmeot, 401. 

S ftgef£, 
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f!l:lJere are 2~ otlJe~ ~utJgmentg in -m:reafon tefo~e tlje 
15th of Ed. 3· tn \tJ1J!cl) tlJefe [[to~n~ ate otnittci'}; but It 
nett} not appear br tlJe JOooItf$ fo~ mlJat ~pecie~ ot ~reafon 
tlJpfe attaintlerz ·were. 

13ut tl)ofc 1ubgment~ bltre not on1r btfectibe in flJi~, but 
tn maul! otlJer ~art~ tl)ereof; fo~ ·ti~ not mentioneb iu,aUl! 
Qf tl)ettt mlJere tlJe muatter~ fi)aU be ntfpofetJ, &c. 
~o in tuefe 1ullt\ntent~ tu 21 R. 2. Rot. j2.anIJ tn Eailer 

~erm a~aintl Hen!y Roper ~lJere \tla~ tiJe rat,ne ~efert; ann in 
Zouch ann Manner ~ ([afe t.t \tla~ nefectille ttl mo~e ~articu~ 
lar~" viz .. Ql1od Secreta membra arnputentur & in igne ponantur" 
quoo interiora extra ventrem capiantur & in igne ponantur & ibidem. 
comburentur, i~ all left out. 
~o tlJat tbefe ann all otlJer ~~ecen~nt~ tubiclJ ,an o~ 

tnttl? be p~onU,eil befo~e tlJe )Reign of H. 4. ftgnifl' but little 
to p~Obe tlJefe [mo~n~ mar be omittetJ itl ~reafotl fo~ ton!l 
fpittng tue ~e~tlJ of ~I)e $in.~, b£caufe in .tl}ofe. wat'~ tuel! 
mete bett' nealtgent tn entrtn~ of 1ungmellt~, anll tlJere« 
fo~e (a~ tJa~ bren obferbeil) ttJe ~tatute of 29 Eliz. 1llafj 
msbe to confirm tlJofe irregular ann millalien cfntrie~. 

~ljere mal! be fome 1ubgment~ of a later ~ate Piobuceb, 
1tlljerein tlJefe mo~n~ mcre left out, it mal! be in tlJe. Iatet 
£ub of tlJe llieigu of llitng Charles II. but tl}ep \nere againre 
~opift) ~e,u£ant~, tobo ban nettlJer )l.,ani)~ o~ <l3oo1JS to fo~:: 
f£it, anb fo tittle <!tare llHl~ lifit\tltfe taken itl entrillg of 
tl)ofe gjungment~., 

atiJe gibing of gJub(tment againll ~alefacto~~ i~ part of 
tbe ([ontlitutton of tlJe <l5obernment, anll tlJerefo~e it \\la~ 
fometlJing £,rtrao~biuarr to affirm at tbe 15ar, tl)at 1ung~ 
meuts in $igfJ ~teafon tDetentfcrettonarl?, Ull)tclJ tnneeD 
i~ 0111t' a rofter mlo~b fo~ arbitrary. . 

If tljat wocttine (boulD . once paf~ fo~ JLaul, tben tl}e 
(Jtoutt~ mlJiclJ gibe 1ui)gmellt~ miglJt mafie new ~untOJ~ 
ment~ a)1 tiJet' lboulb tllinIt mo~e fuitable to ti,Je ([time~ ; 
tlJep mtgl)t p~onoun,e a Jewilli 1ungment., viz. tqat tlJe ~f~ 
fenber tboulD be ftoneb to WeatiJ; ota Tllrkifh..qJuilgment, 
tlJat lJe fboulb be tlranglen ; o~ a Ro~an ~unglnent, tfJat·lJe 
moultJ be murnefll; o~ a French ~ullgment, tlJa:t be OJoullJ be 
b~olien on tlJe mlJeel; all \tJlJicu are contrart' to tlJe linomn 
)Lta\tJ)1 of tlJt~ l!iealm. 

~lJi~ bettl« tUeu attetretltial part of tbe 1an~ment fettIeb 
anll ilatetJ bp tlJe <II:ont1)lon ,11£1\\1 of England, tlJe ilDmt[totl 
of tlJefe mo~b~ maIte~ tt bOli). 

l1iIte tlJe ctommon <tafe of a ~utJgmetlt itl all Aifhmpfit 
fo~ 8 I. ~amage~, ani) 2 d, croff~: ~f)e flntr}! \1Ja~ tbuS~ 

F f f IT. Ideo 
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Yelv.107. if. Ideo conf. eft &c. quod (the ~Iain:tiff) recuperet damna fua 

rer jnrat' &c. affeiT. ad o~o libras neeDon 20 s. pro mi( & cufiagiis 
de incremento &c. otUuttn!J tbiZ 2 d. fo: 4ltoa~ affe[eo bp tjJe 
~url', 1l1tJicl} t~ not belpetJ OJ incfunelJ bp ttc ~nn~eafe~ tlJat 
l~, br tlJe a,tt of t!Je ([OUlt ex officio, fo~ \l)ijiclJ lieaeon tbe 
9juilgment l~ erron£ou~. 

Lartly, ~iJi~ i1tcafon \lJa~ alllleil to tlJe autlJo~itie~ befo1e 
tfdtell, viz. if tlJt~ ~mtfftort iu tlJe moil Cenere part of. tiJe 
~u:ogment (ball not be <erroz, tIJcn tlJofe 1ungmentfS hll)ic" 
ijabe tlJere mo~b~ cannot be fuppo~teil, becClufe a lJeabte~ 
~unirutnent i~ bp tt)at ~ean~ affHrrell Oll tlJe ~ubject tl)an 
aUo\l)eil br JLaUl, anb mar fO~ tbat liieafon be re·llerfeo. 

'([;t)etefo~e it utuft of~e,c[itr be, tlJat tiJofe [[(Olll~ mafie 
a ttcce.1Tarr part of tlJe g]uilgment in 'taIJ ~reafon, ann tlJe 
~lnttTion: of tl)em tnaIte£) it erroneou~. 

~ettlJer tz it impofitble in ~ature (a~ fJatfJ been objerteb) 
tbat (ucb a j!ubtlment (bouln be e~ecutetJ; fot (['DIone! Har
riron, one of tlJe l!iegtcint~., ma~ cut iFUJtl sHbt, ann 
after bi~ <fntrad~ mere taIten out 0flJt~ Jl)obl'., Ije rofe up; 
anll ban ~trengtlJ enoug;1J left to ffrifie tlJe <f~ecutioner. 

~lJe jubgment UJa~ reberCen; mIJiclJ 31Ul1gment of lIie,; 
berntl wa~ after\tHlrn~ ufftrmen tn U)e ~oufe of JLo~n~. 
Show. Par. Cafes 129. 

Hunt rverfus Braineso 

Hill.6. Rot. 41 I. 

I~ l!tepIebill fo~ talii~g bona cataIJa & ayeria, &c. ~lJe De~ 
fenbant mane ~ogntiatt,e fo~ t!Je taInna of avena onlr~ 

f01 t!Jat a llieutfclJarge of 1001. per Annum ma~ granten out 
of tlJe JLani)~~ &c. parable lJalf~rr.arlr at Michaelmas anll 
Lady-day, tlJat 33 1. parerl of $0 1. fo~ lJalf a l'eat~£S ment be::: 
tng begtnb ann unpaib., te l1itlraineb, anb fo jttftifie~ tbe 
taliing; inae petit judicium & retorn' averiorum bonorum & catallo .. 
rum pr~djCl'. 

era. Car. mpon a ieemurrer to tlJtfS gbo\tl~P, it lDa11 lJelil to be ttl& 
!02~ fufftcient., becaufe be bin not lbem \UlJen tlJe otl)er 17 II 1Ua~ 

patl1 to malie up tlJe lJalf lPeat'~ ment. 
15efibe~, tlJe gction was b~ouglJt fo~ taIling bona catalla & 

averia, anb tlJe }0efenbaut abomen tlJe taIling of averia onlv __ 
1lliJiciJ is an gunuer onlr fo~ tue libe <!tattle, ann not fo~ tlJe 
atl)ole; antlfo~ tl)efe meafotl~ tl)e101aintiff J)an g]Ui)gment. 

DB 
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T etmino Pafchre. 
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Williams, Executor of Mellifh, ~eifus Cary Under
Sheriff of Wilts~ 

.. 

T
~c1! ~Iaintift a~ cf~e,uto:. to MelIHb, b~ouglJt an I Salk 12: 
action on tlJe €aCeagainlf tlJe ~efenllant fo~ a I yent. ,0. 
faUe llieto~t1, fetttng fo:tlJ, tlJat I1t~ ,~etlato: 4 Ja- ISld. 48)So~ 

. eobi lJall recobetell tt ~ullgment agatntl one Smart 
fo~ 1401. anll tlJat lJe fuell out a Tefratum,Fieri fae. againtl 
lJttU, wlJtclJ lJe beltbereb to tfJe ~efenbattt, \D1J0 mabe <Ie~e~ 
tutton, anb lebteb <3oob~, &e. to tlJe [talue of 101.1. anti 
retutneb tlJat be ball lebteb ontp 19 1. 19 s. \tllJicb ije \lla~ 
realll' to pal' ; anll tlJat be lJall mOJe <l500lll1 tn lJi~ ~o1Tetriou, I 

to tlJe [talue of 40 I. tulJiclJ remaineb tllttlJ l)tm pro defeCl:u 
emptorum, \tIbetea~ in ttutlJ be ban lebtell mo~e. . 

~lJat aftet\\ltltb~ MeIlHh tlJe ~e{fato~ biell, aitll fo~ tl)if$ 
faICe meturu tlJe 10lainttff b~ouglJt an action, anb lJab a; 
merlltct. 

anll nom it wa~ mobel) in attetl of 1ubgment. tlJat tlJe 
101atnttff, a~ <f~ecuto~., coulll not maintain tl)i~ action, be~ 
mute it \t)a~ a petronal tto~t bone to lJt~ t1retlato:, fo~ tvl)iclJ 
tl)e ff~ecuto~ coulb babe no lliemebl? after lJi)o1 ~eatf]. 

Fff~ ~~ 
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era. Car. 1n Hillary Term 8 C~roli, t!Jig ttHH~ malle ~, woubt .~u ~lJ~ 
2~7· <lCa!e of Purrcow anD Pnnce, but t1tt' 110Jil Rolle 1,n ab1~ilgtltg 
t part 9 13. of tijat (tare ten~. U~, ttJat tOc ftction woulD not lie. 

, , 

Erontra. ~t will not br ~etj(e1), but tl)at an Action of Debt 
mill lie againil a ~beriff fo~ SIlfjoncp lebiell il1' illirtue of an, 
Clerecutton, anll not anf1tl21'cll to tl)e (,[rellttD~; fo~ tlJo' tlJere 

Hob. 2c6. iZ no actual ~onttatt between tOe ~ljertff ann tlje <!trelltto~, 
fet Webt \\'lin lie upon a ~otltratt in J1a\U; becaufe robert 
ttc Sj@oncr i~ lenie])., ttJe action ceafe~ againa tile l0efenllant, 
anb i£$ tranpferretJ to tbe ~beriff; anll if it coulll not be re~ 
conerell of lJim, t1:)ere wouln be a mantfeJl ~njln1? Oone to 
tbe teartr . 

. 'j]t 'cannot be p~operl1? faill in tlJi~ ([afe, tlJat tlJere t~ anp 
actual mrong o~ jJnjutt' ilone to tlJe ~erron of tlJe ~eliato~; 
fo~ if fo~ tijen moritur cum perrona; but 'ti~ an ~njurl? none 

, to bif$ perfoaal (fUate ttl tlllJid} lJe t~ rep~efenteil bl? fJt~ ff~~ 
4-Ed·3· C• 13· ,uto:, ani) tberefote lJe nUll! maintain tbi~ gctiotl lnitbin 

tue ~quitr of ti)e ~tatute de bonis afportatis in vita Tefiatoris. 
1JJbidJ Q,lt'~~ IJtm an action of ~rerpaf~ fo~ a mrong iJone 

Noy.87 
Poph, i61 
Lacctl, 161" 
jones i/3-

. 

to !}i~ ~dtato~. 
~n If~ecuto~ mar babe a tttepiebin 0: 1:0etinue fo~ taliiug 

of ~OOb~ tn tlJe 1Life4inte of lJt~ Tefrator, bccaufe tlJe ~~o~ 
pertr 11tH ,otlttnuc~, anb fo botb tl)e [[{rong to fJi~ ~tlate 
in tlJi,~ ((afe. 

1ttlerefo~r, it Ilatl] been l)elll, tlJat be mat' babe a Trover 
fo~ an}! ConverGon in tlJe )l.,tfe of tbe Tellator, anb ltfiehlife 
an:ffCc:ape upon luean ~~orif~, becaufe tlJe 150lJr of t!Je 
~~froner being a ~lebge fo: tlJe webt; tOe <Ie~e,uto~ mtgl)t 
be otlJermife tottlJout ant' memebt'. 
~o be tnap babe ~ebt a(!atn!f a ~aritbionef ro~ not ret: 

ting t1ut of ~ttlJe~ in tlJc 'C!ime of lJt5$ Teltator, be'8ufe tf;Je 
~tatutc mafie~ it a ;m>utr. 

€lJerefo~e tlJo' 'ti£j true, tlJat a perrolla l' aerion bie~ at 
~ommotl lLaw mitfJ tlje 10erfon .. ret upon tlJe <eQutt~ oC 
tl)i~ ~tatute a [[lrona bone to lJi~ cflfate «ill remafn~. 
~ubglueut \tla~ giben fo~ tlJe ~latntiff nifi caura. 

Gibbons rverfus Pepper . 

2 Salk. 637· I~ an-anIt aub 15atterr tlJe ~efe"bant pleabeb" tlJat lJe 
StV~J2~ \tla~ rtllin~ on a ~o~fe itt tIJe ~tglJ::\l)ar.,,' anb tl;Jat on a 
~ Lev. ~7;~' rUi)nen1['rtgbt t{Je ~O~fe ifarteil ani) run upon tlJe 101aintiff~ 
2 Jones 20'). mba (:onttnueb in tlJe [[tar afte~ IJe \tHl5$ ,aileb to go out, 
i'Lev·37. wiJt,l) \ua~ tl)e fame ~1fauItt . 

2 €o 
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(to tlJi~ ~lca tlJe ~laintiff ilemutrell, ann it \l)a~ mobeil 

in lBebalf of .tlJe Wefcnllant, tljat ml;Jat lJe tail plcabci)., 
\t1a~ a fufficient (f~.tufe; fo~ it \l)a£l no Ji;!egtect tn lJim, ann 
tbc .~tft~i~f ilone 1tla~ t~ebit~ble. . " , . 

·<tt~. ltl1c tlJe <!tafe of Weaver ann Ward, ml)ere in: ~tef~ Hob. Z;3~ 
paf~, alTault. anb :l13atterp, tue Wefenllant pteaneD, tbatUJe ROil. Abr. 
h1a~ a traineb ~olniet,' anil tlJat be anll tbe ~lainttff \\lere U6~I 86Ai 
nnbet one <ltaptain., anb in ,mullering be iltftbar~en bt£\ .~ 
f.15un, \VlJitl.J tafualiter, & per irifortunium & contd voluntatem 
fuam iliil lJurt tue ~taintiff; anil it tuEl£S tbcre brill, tljat if 
tl}e JE)efenilant lJa~ pt,eaben tlJat lJe toulil ,not lJabe aboiilen 
it .. 0: tlJat tUe 10latnttft lJail tun ,ror~ tlJc <l5un \nbcn it ma£S 
llifcl)arging, o~ bail fet ro~tlJ tlJe. ~ircutntlanteSj fo tlJat it 
1UtglJt appear to tlJe <tourt to be ine1litabU, tl)at fud) a 
101ea l)ail been a rUffittent 9l1dhucattpn. '" 
, )But it 1Uafj anCtlle.teil, tlJat ~aCe \1.la£S not patane! mitlj 
tbifj, becaufe tlJe fact \l1a~ confetIell tl}ere; but tlJe 15atterr 
i£S not anf1.tl£relJ bere; lJe tboulil lJabe plea1JelJ tut $eneral 
9Jtrue~ fo~ if tlJe ~o~re r~n amal' agatnll lJi~ Will., lJe.\noult) 
not I)abe been founil <l5utltl'., bectluCe in CudJ ,~afe·tt canno~ 
be faill \tlitlJ ant' Ofolour of 1lieafo» to be a 'lOatterl? in tlJt 
:miller. tlJt 101aitlttft ball ~ubgment. 

Derrier tVerfus Arnaud~ 

Hill. 6 Willielmi, Bot. 41 6~ 

I Ndebitatus afI'umpfit, tbe l0efenbant 1llea tJe,il tlJattfJe ~lai~ 
tiff U1a~ alienigena in Regno Fran~he fub Ligeantia adveifarii 

Domini Regis, &c. ORIUNDUS. . 
gnll upon a wemurrer qerception \tla£S taDen to tbt~ ~lettj 

becaufe 'ti~ not a ilirett Qlffirm~tibe tlJat tue 101atn~ift b.la~ 
alieni gena ; it DJoulil babe been Natus, ann not oriundus. 

Curia. 9ln a llieal gttioit tb~ Wo:b Atienigena ba}) been m~q ». 

enouglJ) but fOlue ~oubt btlng mane mlJetbet tt ma.l1 fo ttl .. 
tbi£s ([afe a fattlJ~r l0ar llnl~ ,talie~ to 'onalJe~ of it; ann 
aftermarn£s fome 10~eceilent£t betng etteil out of Ralia-I, 1UlJere Entr.2)2 b. 
tlJe [[lo~il natos tuall fuppltcil bp oriundus, tlJe 101ea malll)eln 605. b. • • 
gooi)~ 

'. 
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St.~Leger rverfus Pop~. 

bominris Rex & 'Domiha, 
Regina mandaverunt di· 
ledo & fideli fuo Geor
gio Treby miJiti capital. 
Ju{Hc. fuo de Banco bre
ve fuum claufum in h~c 
verba, viz. 

GUlielrnus & Maria, &c. 
Reponf. Georgii Tre

by rnilitis capital. Jufhc. infra
nominate Recordum & procer
fum loquelx unde infra fit 
mentio cum omnibus ea tan· 
gen. coram Domino Rege & 
Domina Regina ubicunque &c. 
ad diem infracontent. mitto jn 

quodam Reeordo huic brevi 
annex. prout interius mihi p
cipitur Georg. Treby PI ita. 
irrotu]at. apud Wefim coram 
Georgio Treby mili~~ & focUs 
fuis jufiiciariis Don17hi Regis 
& Domina; Regina; de Banco 
de Termino rancH Michis. An
no Regni bornini & Domin~ 
Willie1mi & Mari~ Dei gratia 
&c. quinto, Rot. 3.37-

Middlefex iT. Johes. St. Le· 
(Jer nuper de parochia rancH 
Martini in Campis in Com. 
prred. Armiger. alias dittus 
John sr. Leger of Donocale 
Erq; fummonitus fuit ad ref· 
pondend. Rogero Pope Ar. de 
plito. quod reddat ei cencum 
& feptem libras & decem foli· 

dos quos ei debet & injl111'e de ... 
tinet &c. Et unde idem Roge
rus per Johannem Oliver At
torn'{uumdicitquodcum pr~ .. 
diet. Johannes St. Leger & Ro
gerus Pope odavo Dei J ulii 
Anno Dom' rnillefimo fexcen
tefimo nonagefimo primo apud 
paroeh.fana'Marti ni i.n campi! 
in eomitatu Middlefex Latrun .. 
culis lufer. ad ludum Anglice 
voc. 15adi:::QI;ammon cumg; 
ad ludum ilJum pr~d. Rogerus 
adtunc & ibm. un() jaCtu jecit 
quatuor ruper unam aleam &: 
quatuor ruper alteram aleam 
Anglice ttuem thlo four~ 
cumq; fllperinde pr~d. Rogerus 
adtunc & ibidem tetigit & 
paulatim movebat duos Iatrun
culorum fuorum AngI" two of 
lJi~ 't[ab!e:::men fed non amo
vebat ilIos a ftatione flla Ang
lice from tiJe ~oint tlJev 
fiooi) on cumq; fuperinde ad: 
tune & ibidem pignore certat. 
fuit Anglice a mUa"er \lla~ 
laib inter pr~dict. Johannem 
St. Leger & pra:fat. Rogerum 
modo fequenti videIt. qd. pd. 
Rogerus folveret pfat. Johanni 
St. Leger centum & quinqua
ginta nummos aureos Anglice 
vocat.Guineas fi pra:fat. Rage
rus tenebatur jure Iufus ilIius 
amovere Anglice to ~lal? du
os Latrunculos iIIos quos ita 
movit quodq; pr~d' Johannes 
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St Leger Colveret pr::efat. Ro
gero centum nnmmos aureos 
fi prxd. Rogerus non teneba
tur jure lufus 'illius amovere 
Anglice to 101st' duos Iatrun
culos ipos q~os ita movit &: 
pra:d. Johannes St. Leger & 
Rogerlls adtunc & ibidem pro 
geterminatione pignorationis 
,Bius Anglice of tl)at [[lager 
poCuer. fe Cuper judicium A
trienfisAnglice of tlle<5lo0m:: 
t00ltlZt Of ,England cumq; pd 
Johannes St. Leger eifdem die 
& Anno fuprad. apud paroch. 
preed. per fcriptum fuum figil
]0 fuo figillat. Curixque didi 
Domini Regis & Dominx· Re
gina: nunc h~c oftenf. cujus d,at' 
ell: ~iCdem die & Anno cog
novit pignorationeprxd. An
glice tlJe faill [Dager B: pd. 
Johannes St: L~ger 'per Idem 
fcriptum obhgavlt felpfum fol
trere prxfat. Rogero ~ope vel 
ordini fuo Centum numrnos 
aureos Angl. vocat. $uinea~ 
quando Atrienfis Anglice fo 
roon a~ t!Je <l1Jloom~100ttet 
adjudkaret Anglice tbouU) 
gibe lJi~ jubgment i~ ~aCu 
ilia fi acclderet quod judIcIUm 
illud foretcontra prxd. Johan
nem St. Leger & idem Rogerus 

, in faCt. dicit quod pofrea pon: 
confeltionem fctipti prxd. & 
ante impetrationem,brevis.ori
gi nalis prxd Rogeri in Curia 
bie [cilt. 3 I Die JuH, Anno 
Domini 1691 fupradiClo qui
dam Thomas Neale Armiger. 
tempore confedionis fcripti 

pra:diCl:' & diu antea & abin
de adhuc / exifieri. Atrienfis 
Anglice tlJe ®lOOnt~~olter 
of <fn~lr:nll in Carll prxd' ~d
judicavit,contra prxd. Johan
nem St,. Leger fdlt. qd. prxd. 
Rogerus non tenebatur jure 
luCus iilius amovere Anglice 
to plat' duos lattuntulos illos 
quos ita moviffet niu moviifet 
illos a fratione fua AngIice off 
from tl}e ~otnt quodq; cen
tum nummi aurei Anglice vo':; 
cat.<l1Juiuea.~ tempore confec~ 
tionis fcripti prced. &diu antea 
fuer. & adhuc exiflunt valo .. 
ris prxdiaarum Centum &: 
feptem librarum & decem fo
lidorum fdlt. apud parochiam 
pra:d.in Corn.pra:d. unde pra:d. 
Johannes St. Leger adtunc & 
ibidem habuit notitiam pra:d. 
tamen Johannes St. Leger licet 
fepius requifit. pr~d. CentUlll 
& feptem libras & decem Co
Hdos eidem Rogero non red
didit fed ill. ei hucufq; reddere 
omnino conttadixit & adhuc 
contradicit. unde dicit quod 
deteriorat. eft & dampnum het. 
ad valentiam 40 I. & inde 
producit [eaam &c. 

Et pr~d Johannes per Ed· 
mundtlm Hubberfeild Attorn. 
[uum ven. & defend. vIm & 
injuriam quando &c. Et petit 
auditdni fcripti pr~d. & ei 
Jegitur in hxc verba ff.1]l John 
St Leger of Donocale Efq; 110 
own tljat 1 babe, bettc~ 
tllitlJ J1teutenant €olonel 
RogerPdpe one fJuni)~en(1EJut~ 

neafJ 



nes% againtf an lJ~nDlei) ni ejufdem noper Regis deci
a.utI ftft!', concernIng a rna fexto inter alia authoritate 
~ifpute atifing on ti)e ejufdem Parliamenti ordinate 
~anrt€r ofpla1'tug a ~~(f, & inactitat fuit qd. fi aliqua 
at JSacfi::gstUnlOn., bJlJtclJ perfona vel,l?fonce ad aJiquod 
I$) ffatei) anb ugnen bp U$) tempus veItempora poft vicefi
ootlJ., ann <ltaptatn Francis mum nonllm diem Septembris 
Chantrel, anb refetren to in Anno Domini 1664. lude
tlJewecifion oftlJe ~JOOm~ ret ad & cum pia-is charris 
10o~ter of England. gull j1 Anglice <ltarO~aleis Iatruncu
bo bptl)efe ~~efeut~ obItge lis &c. (reciting tije ~tat~ 
tnp relf in tiJe [[lolll ani) tute.) Prout .p eunde adam 
~onour of a <l5entlemau., inter aHa plenius apparet &ide 
to pal' unto t!Je fain Roger Johanues in facto dicit quod 
.Pope OJ lJi~ ~~ber,o~ wlJom paa 29 di~rn Septembris Anno' 
iJe appotnt~ to receibe it, Domini 1664. fapradid-. & 
one lJunnJelJ <l5uinea~ fo anteconfedionem fcripti prxd 
foon a~ tlJe $:oom::~o~ter fdlt. prxd. octavo die Julii 
gibe~ i}i~ lungment on Anno Domini 1691. fuprad. 
tiJe (faCe; if tt fo I)appetl 'apud parocb. prxd. in Com. 
tlJat tlJe 9lulJ~ment be a~ pra:d. ipfe idem Jobannes & 
gainft me. tltfJe ·il[luettion prxd. Rogerus ludebant Cum 
to tbe ~~oom::;10o~tet i~ aleisadquendam ludum vocat. 
ilaten UUner tEle lL,ettet~ of 15acJi~gammon quodq; pd. 
A. B. anb C. John St. Leger Centum nummi aurei vocat. 
i~ meant bV A. anb Roger <If)uinrag.in prxd.fcript men
Pope bV B. C5iben unller tionat. ad tunc & ibm' ad unum 
mp $an1) ann ~eal thi~ tempus & unum congreffum 
Bth.1.9ar of July.( 69 (. Q!.li- Anglice meeting fuerunt pig
bus lecris & auditis idem Jo- norat. Anglice betull per e ... 
bannes dicit quod ipfe de de- undem Jobannem cum prxd. 
bito pd. virtute fci:ipti pd. one- Rogero & perdit. in lufu iIIo 
rari non debet quia dicit qd. in & non cum vel pro pecuniis 
natuto in Parliamenti Domi- depofit. Anglice rean~~ ~(Jc 
oi CaroH fecundi nuper Re- nep quodq; pd. centum num
gis Angli~ inchqat. apud mi aurei vocat. <5u~nea a tern. 
Weflm. in Com. ~1iddlefex I:0re pignorat~onis ilIius Ang
oCtavo DieMaii Anno Regni hce at tbe ~n~~e ot ti1C rdtlJ 
diCki Domini nuper Regis deci· 'l6ett neenon tempore adjadi
rna tertio & per diverfas Pro· cationis in narratione pra;d. 
rcgationes & adjournament. Rogeri per Tbomam Neale in 
ibid. continuat. ufq; decimunl eadem narratione mentionat. 
fextum diemMartii Anno Reg- fieri fuppofit. fllerllnt valoris 
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ultra fummam centum libra- 'bectlZil idem Johannes pofrea 
rum viz. valoriscentum & fep- fdlt. prxdiCto octavo die Julii 
rem librarum & decem folido- Anno Dom. rnillefimo fexcen
rum fuperius petit. "iz. apud tefimo nonagefimo primo fu
parochiam prxd. in Com. prx- pradifro aqud paroeh. pra>d. 
diet:. quodque prxd., centum in Com. pr~d. fcriptum pra!d~ 
nummi aurei tempore lurus i!Ii- in narratione pr;rd. mentionaf 
us non fuerunt pignorate An- prxfat. Rogero dedit figiIJavit 
gHce betten in pecuniis depo- & ut factum fuum deliberavit 
fit. Anglice rt~ab'F Sl@onel' ne· per quod ac vigore fiatuti pd. 
que tempore adjudkation. pd. in eo cafu inde edit & provif. 
in narratione pd fieri CuppoGe fcriptum prxd. fuit & ell: va
folut. fed pro fecuritate foIu.. cuum & nullins vigoris in lege 
tionis prxd. centum nummo... & hoc parat. en verificare unde 
rum aureorum per ipfum Jo. petit judicium fi ipfe de debito 
bannem cum prxd. Rogero ut pra>ditto virtute fcripti prxc:l. 
prrefertur pignorate Anglice onerari debeat &c. 

~o tbt~ 10lea tlJe ~laitltitf bemurreil., ani) tfJe ~e~ 
fenbant joinetl in ~emurret; anb j]utl«ntent tua~ «f~ 
-ben fo~ tl}e ~laintift in tlJe Common Pleas; anll now 
a mtit of cfrro: \tla~ b~ouglJt, anb ti)e gene tal <frro~ 
,atri~tlCb, anb in pullo ell erratum \\1a~ pleal)eQ~ -

St. Leger evcrfus Popep 

The CAS E. 

T ~ (f ~laintiff anb l0efen:11aut \tJere plst'ing at I) Mod.~: 
15acli-gammon., anti tl)e 101ainttff in: tlJe ~ttton: I Salk. ' 

,toucl)en tl)e 1!Cablemen:., but tlib not remobe tlJem from 344-
tlJe 1l)otnt~; a Wil'pute artftng between: tl}em enbeb in 
,8 mager, \l.ll}itlJ llHl~ rebucetJ into mrtting., bp \\1l)icb 
tl}e ~latntifi tn cftro~'\\1a~ obligeb to~pal! Sl@~. Pope an 
lJuntl~eil <l5uinea~ if be \Da~ not bountl bl! tlje €outfe 
of ~lar., to ,remobe anti pial! tlJo~e ~abletue~ ije to,uclJ~ 
ell., anb ~~. Pope \\1a$ to par utnt J.~o (\5utn:ea~ If IJe 
1l1a~ obltgetl. 

(!:I.li~~ager \lJa~ to be betibeb br tlJe Grroom Porter, 
1.1llJo gabe ]utlgment~ tl)at g@~. Pope \lla~ not obltgelJ 
~o plar tl)e ~en: l)e toucbeb ; wUercupon tlJe l}u~b~ell 

, ;G ,g ~ ~utrt~a~ 
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driuinea~ \\lere loft; fo: 1l.ilJicl) /tlJe action \Ua~ b~ou.glJt belo\u, 
anil upon tlJe ~tatute pleaileb, 1Ui)gmcllt \lin£) gillen fo~ t~)~: 
101a:it1tiff~ ann nom it 'UHl~ argueil fo~ ttJe ~laintiffin Qfrro~. 

'{tiJat tte ~elltanb bJap bJ~ong, becaufe tue ~ote on wbtcu 
tbe gction if$ b~ougbt i% fo~ 108rmcnt of Guineas; now Guineas 
quatenus fucb cannot be i)emani)ell~ becllufe tl:)£'P are of no 
certain o~ tJ£termtnate Q!alue, fo~ tl)el? nurl? be £tltrrell., an~ 
ilcb o~ l')i1uini(ben vp ~~etogatibc; ann tberefo~e tlJe ~ta~ 
tute 5 & 6. Ed. 6. pzontbit~ t!Je buring of ~Oill, becaufe no 
~erfon can fet a malue tlJereon but tl;e ltltng. ' 

16eftl)e~ Guineas are br 10~ocIamation at 20 s. <rIaltte anll 
1~O moze; anb if to., tl)e ~lainttff iJa5$ a j!u~gmcnt ro~ mo~e 
tun» tl)e )Lam allo\llf$ .. anll tfJi~ being an Englifn (J!oin., t'ou 
cannot beclare fo~ it ad valentiam, &c. a,; 'ti~ nfual fo: fOll~ign: 
([oin, tn hll)tclJ (]tafe tl)e .action t~ b~ougbt in tl~e detinet 
OtlIP~ becaufe tlJe Qtalr~e of fuel) arotn t~ not linown to tl)e 
([ourt" anll tlJerefo~e 'ti55 uncertain wlJat ~U1U tl)aU be re~ 
coberetJ. 
~ut fo~ EnglHh ([Din tbe ftction i~ al\tlar~ b:ouglJt in tlJe 

Debet anll Detinet, anll \lJitlJout ad valentiam. 
:iJf tlJerefo~e tlJe legal [lalue of a Guinea i!5 :l0 s. tfJe ~Iaitt~ 

tift lJatlJ obtaiuell an unlawful jJullgment~ viz~ fo~ mo~e 
tlJn" tl)e malue, if it i~ abobe 20 s. tball tlJe ~um mill 
autQunt to mo~e tlJsn 100 I. anb (o mitlJin tlJe ~tatute of 
<l5amin(t. . 
~o tlJiS it \l.la~ anftoerelJ, ftlJat tf)e ~[tritin« botlJ \t1Jr~ 

tant tl)e ~edarattQtl anl) tiJ2 ~emanil, fo,! if Guineas are 
not of tlJe nottll anll comlRon ([oin of tlJetatngtJom, anll of 
no certain dtalue, tl)cn tlJcl' are a~ fO~t'igll <toiu to tl)e· 
<1tourt, anb tlJel! 1ua1? be bemanl1eO a~ in tlJat ~afe, fO lilie~ 
1t!ife tn tlJi~ b1? fo tuaup l$iece.£S of ~onel? valoris, &c. anll in 
tl)e Debet anb Detinet, bectlnfe tlJe dlalue of tlJem if& rebuee]) 
to a ~ertatntt1. . 

15ut if tlJe ~emal1b bere !Jab been of Guineas 01tlp~ ttlitlJout 
faring fo maup ~tece!$ of $011)., tllen it ball been like tlJe 
~eritanb of J901hltS i.n fo~eigu ~otn .. aull tl)e gttion mutt 
babe been bJouglJt in tlJe Detinet, beCBUfe tlJe ~lJtng~tll ~pe~ 
cie t~ ileluanueb. 

'€:l,)en aS$ to tlJe ~tatute of $amtng it llotlJ not concern 
tl)ilS gttiotl~ becaute tlJf~. i~ a mta~er~ anll not mitbin tl)e 
mead) of tlJat )l,a\ll; 'tis not an~ plal?ing~ but a collateral 

. ~attet concerning ti;Je lliiglJt of a particular Ql;ame. 
~o ~uilgment \\la~ giben concerntng tfJi~ i9atter" but an 

~bjtttion mas mane tl)at tl)ete maS$ a: <llariance between 
tije ~edarattotl anll tlJe ~ote tlJeretn tet fo~tlJ; fOl tbe attic:; 
on l.tUl~ grounbetJ Oil a Ulager, anb tl)e ~Iaintift neclarell 

2 tlJat 
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tbat tiJc ~efetli.lant per feriptum fuum &e. cognovit pigno
rationem" Anglice tbe Wager" attn upon Oyer of tlJe 
[[trtting tiJere t~ noti}ing tberein relating to fucj au 
adtnomlellgemt" fa tbat be lualle tiJat to be a patt gf 
tlJe D£ttttptton of tl)e Writing \t1bicl] Wonl!) lJab~ 
come in bl? mal? of aberment out of it" viz. bz ougiJt 
to galle abtttell tl)at tlJe [[lager in tbe mt~ting., anf) 
fo~ \tllJiclJ tbe gaion \na~ b~ouglJt nH:l~ tUe fame ma~ 
get, &c. anll fo: tlJi~ lReafon tlJe j]ubgment 1l.if1~ tc~ 
berfell. 

Strode ruerfus Birr. 

Trin. 6 Rot. 51S. • 

DOminus Rex & Oomi-
. na Regina Mandaver. 
dilitlo & fideli fuo Georgio 
Treby Mil .. Capital J urHc. de 
Banco breve fuum cIau(um in 
h<£c verba viz. Gulielmus & 
Maria Dei Gratia, Anglix 
Seotiee Franc., & Hiberni<£ Rex 
& Regina fidei defenfores &c. 
diledo & fide Ii fuo Georgio 
Treby Milit. Capital JuRi
ciario fuo de Banco falutem 
Quia in recordo &. proceffu ac 
etiam in redditione judicii 10-
quelx que fuit In Curia no
fira coram vobis & Sociis 
vefrris. Jufriciariis nofiris de 
Banco per Breve nofirum inter 
Thomam Byrt & Ed wardum 
Strode. Armigerum & Riehar
dum Thorn de quadam tranfM 
greffione fuper carum eidem 
Thomx per prl£fat Ed wardum 
& Richardum tlIat. ut dicitur 
Error intervenit manifefius ad 
grave damnum ip~orum Ed· 
wardi & Richardi ficut ex que
·rela fua accepimus nos eJ'rorem 

fi quis fuerit modo debito 
corrigi & partibus pd. plenam 
& eelerem jufritiam fieri vol en
tes in hac partes vobis ruanda .. 
mus quod ft judie. inde reddit. 
fit tunc recordum & proceflum 
pr~d. cum omnibus ea tangent 
nobis fub figiIlo vellro dHHnCte 
& aperte mittatis & hoc breve 
ita quod ea habeamus in Oc
tab. purificationis.beatre Mil ... 
ri<£ ubicunq; tunc fuerirnus in 
Anglia ut infpefr. record. & 
proceffu pr~d' ulterius inde 
pro errore ill. eorrigend. fieri 
faciamus quod de jure & fe
cl1ndum legem & confuetudi
nem hujus Regni Anglixfuerit 
faciend. Tefie nobis ipfis apud 
Weilm. vieefimo nono die· Ja ... 
nuarH An. Reg. nofiri quinto. 

~aget. 

It efponf. Georgii Treby 
Mil. Capital. Jufticiar. infra
nominat. Record.· --& proeeff. 
loquel~ unde infra fit mentio 
cum omoibus ea tangent coram 

G g g 1. Domino 

" 

.. 
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Domino Rege & Domina Re
ginE ubicunq; &c. ad diem in
fracontent. mitro in quodam 
recordo buic brevi annex. pro
ut interius mihi pra:cipitur. 

0eo. ~reb~. 

Placita irrotu]at. apud 
Wefrm. coram Georgia Treby 
Milit. & Sociis fuis jufiiciariis 
Domini Regis & Domina? Re
gin~ de Banco de Termino 
SanCtx Trinitatis Anno. Regni 
Domini Gulielmi & Domin~ 
Mari~ Dei gra~a Angl. Scoti~ 
Francix & Hiberni~ Regis & 
Regin~ fidei defenfor.&c.quin .. 
to Rot. 313. 

~omerfet tT. Ed ward us 
Strode nuper de Downfide in 
Com. ~ prred. Armiger 8{ Ri. 
chardns Thorne nuper de ea
dem Yeoman Attach. fuerunt 
ad ref pondend. Thomce Byrt de 
placito tranfgr. fuper cafum 
&c. Et unde idem Thomas per 
Galfridum Pottinger Attorn. 
fuum- queritur quare cum ipfe 
idem Thomas Byrt primo die 
Mail Anno Regni -Domini Re
gis & Dominx Reginre nunc 
Secunda & continue abinde 
poftea hucufq; legittime poffef
fionat. fuit& adbuc poifeffio
nat. exHtit de & in uno tene
mento continent in fe unw mo
lendinum fuHonicw unum mo
Iendinum granaticum uuum 
daufnm paf\:urx una roda ter
rre & unam peciam terrx va
cat. Wythybed cum perrin. in 

4 

Paroch. de Sbepton Mallet in 
Com. pr~d. ac per totum idem 
tempusipfe idem Thomas Byn 
de jure babuiifet & babere & 
gaudere debuHfet communiam 
pafrura: in mille Acris terroe 
vocat. ~enilip :Jfo~eff in 
Com. prxd pro omnibus ave
riis fuis communicalibus in 
& fuper tenementa prcediCta 
cum penin. levan & cuban' 
quolibet anna omni tempore 
anni tanquam ad tenementa 
fna pt:~dida fpectan. & per
tineD. prredict. Edwardus & 
Richardus prremifforum non 
ignari fed machinan~& malitio
fe intenden. eundem Thomam 
Byrt in hac parte minus rite 
pfxgravare injurare & quam 
plurimum damnificare & ipfnm 
Thomam Byrt de commuQia 
fua prxd. in prced. mille acris 
terrC£ vocat. ~enbip jfo~ett 
& de ufu proficl1o & beneficio 
jnde magnopere & minus jufte 
i mpedi re & depriv are ac i prum 
Thomam pejorare & deteriora
re i pfi i idem Ed ward us & Ri
chardus eadem primo die Maii 
Anno fecundo fupradilto apud 
~hepton Mallet pra:d. folum 
& fundllm prred. mille acrarum 
terrx vocat.~enbip:jf o~e(f in 
diverfis lods ejufdem Foreft~ 
effoderunt Be fubverterunt & 
quam plurima antra l' cuni
culis Angl. ([on~s15o~OU«IJ~ 
adtunc & ibid,em fecerllnt & 
QreKerunt & cuniculos adtunc 
& ibidem in eifdem mille Acris 
terra: vocat ~enntp fOJe1l 

locaverunt 
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locaverunt & propagaverunt & 
antra & cuniculos ill. ibidem 
per totum tempus m. cufrodi
verunt & rontinuaverunt qui 
quidem Cuniculi quam plnri
mam part' berb.r ibid. crefren. 
diverfis diebus & vicibus infra 
tempus prCfd. depaft. fuerunt 
fpoliaverunt~oncuJcaverunt& 
confumpferunt iidemq;Edwar
dus & Richardus eodem primo 
dieMaii Anno feCllndo fupra
dicto & diverfis diebus & vid· 
bus infra tempus pr~d. in eif
dem mille acris terr~ vocat. 
9lf1eni)ipfro~ctl qua1 plurimos 
laqueos & tendiCulos ibidem 
fparGm fixerunt pofuerunt cu
fiodiver. & fingi ~ poni pro
curaverunt per quod viginti 
oves ipfius 1 homa! Byrt in & 
fuper tenement~ flla pra:ditta 
cum p,ertin. levan. & cuban. 
per ipfum ad h.erbam in eifdem 
mille acris terr~ vocat. Sj@en" 
Dip ~OJet1 tlln,C erefcen. depaf. 
cen. impofuit uten" communi~ 
fila prxd. in laqueos & tendi
,culos ill. ibidem indder. & 
ibidem capt. quampJurimum 
damnificat. detoriorat. & fpo
Hat. fuerunt & nullius ufus 
five vaJoris eid,em Thornx ad .. 
tunc & ibidem devenerunt ra
tione quorum quidem prcemj{· 
forum idemThomaseommuni .. 
am fuam prxd. pro ovibus & a
veriis fuis prred. in & Cuper 
tenementa flla prxd. cum per
tin. levan. & cuban' per totum 
tempus prred' habere uti feu 
gaudeJe in ,tam amplo & be~-

ficiaii modo prout de:buit uti 
feu gaudere non potuit fed 
idem Thomas ufum proficuum 
commoditat.eafiment'&benefi· 
dum Communix panura:: fUa! 

przed. in przed. mille aeris ter
r~ vocat. ~enilip :jfozeff, p 
totum idem tempus perdidit & 
amiGt ad dampnum ipfiusTho
rnx Centum librarum & inde 
prodpcit [edam, Bre. . 

Et pr~dia-. Edwardlls & Ri". 
chardus per Henricum Godfrey 
Attorn' fuum vent & defend f 
vim & injuriam quando &c. Et 
dicunt quod narratio pr~d.ma
teria9;in eadem content.minus 
futliclcn. in Jege exifrunt ad ip
fum Thomam actionem fuam 
prxd. ipd.e verfus eofclem Ed
wardum &Ri~bardum habend, 
feu manutenend. ad 'quam qui. 
dem narrationem iidem Ed
wardus & Richardus neceffi: 
non habent nee per legem ter
rx tepeot9r refpondere & hoc 
parat. {uo,t verificare unde pro 
defedu fufficien. parration. in 
hac parte iide E'4'us & Rich'us 
petunt judicium & quod p,xd. 
Thomas ab aClione fua pr~d. 
inde v,erfus ipfos habendo prce
c1udatur &c. Et pro callfis 
moration. in I~ge iidem Ed
wardus & Richardus dicunt & 
ofrendunt Curi~ hie qllocl 
pr~d. Tbomas in narratione 
fua pr~d. non monfi'rat aH& 
quam prxfciption1 feu aliquem 
aliijm titulum ad communiam 
p~;Ed. habeQd. ~~ etiam diet, 

n~rrati.o 
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narratio valde ineerta eft & 
caret fotma. 

Et prceditt. Thomas ex quo 
ipfe fuffieien. materiam in lege 
in narratione fua pra:d. ad acH· 
on.fuam prxd.verfus prced.Ed
wardum & Riebardum habend' 
manutenend. fuperius declara
vit quam ipfe parat. eft verifi
care quam quid em rnateriam 
pr<rd. Ed wardus & Ricbardus 
tion dedicerunt nee ad earn ali
qualtrer refpondent fed verifi
cationem ill"admittere omnino 
reeufant idem Thomas petit 
judicium & damna fua oceali
One prxmHfor. ubi adjudicari 
&c. Et quia Juftie. hie fe advi
fare volunt de & fuper prxmif .. 
fis priufquam judiciw inde red
dant dies inde datI efl: partibus 
prxd. hie ufq; a die fanCti Mi
chaelis in tres feptimanas de 
audiend'inde judicio fuo eo qd' 
iidem Jufiie. hie indenondum 
&c ad quem diem hie venit 
tarn prced' Thomas quam prced. 
Edwardus & Riehardus per 
Attorn. fuos prxd. & fuper hoc 
vilis pmiffis & per J ufticiar. hie 
plenius intellecHs videtur eif
dem J ufiidar' quod narratio 
prxd' in forma pr~d. fact.& de
clarat. ae materia in eadem 
content. frifficien. in lege exi
frunt ad ipfum Thomam acti
onem fuam p'r~d. verfus prx
fat. Edwardum & Riehardum 
habendo manutenend~ prout 
p;.rd,' ,Thom~s fuperillsallega; 
,Vlt 'ac:quud idem Thomas 

dampna fua oceafione przmif
forom verfus praJ~t. Edwar
dum & Richardum reeuperare 
debeat fed quia nefcitur qu;£ 
dampna idem Thomas fufiinu
it oceafione pr~mifforum prce
cept. ell Vie. quod per fac'rum 
proborum & legaJium homi
num de balliva fua diligenter 
inquirat qu~ dampna idem 
Thomas fufiinuit tam oceali
one prcemifforum quam pro 
mifis & cut1:agiis fllis per ip
fum circa feCtam fuam in hac 
parte a ppofit. & Inquifitionem 
quam ,&e. Vie. eonfl:are fac. 
hic.in Ocrab.Santl:i Hillarii fub 
figilJo &c. & figil1is &c. 

Ad quem diem hie venit 
prxd. Thomas per Attorn. 
fuum prxd. & Vie. videHcet 
Robertus Siderfin Armiger mo
do mand. hie quandam inqui
fitionem coram eo apud Civi. 
tat.Wellen'in Gomitatu prxd. 
J 2 dieJanuarii ult.prceterit. per 
facrum duodeeim &c. capt.' 
per quam eompertum exifrit 
quod prced. Thomas fufiinuit 
dampna oeeafione pra:miffo
rum ultra mif. & eQltag fua 
per ipfum circa feCtam fuam in 
hac parce appofit. ad quinque 
folid. & pro mif. & cufiagiis 
ill. ad duos denarios Ideo eonf. 
eft quod' prredict. Thomas re
cuperet verfus prxfat. Edwar
dum& Riehardum dampna fua 
prced. ad quinpue folido§ & 
duos denar. per inquHitionem 
pr~d. in forma prxd. compert' 

nec-
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necnon quindecim tibras qua
t~lOrdecim fdlidos & decem 
denar. eidem Thomx ad tequi
fition fuam 1> mifis & cucta .. 
giis fois .t> Curiam hie de in
cremento adjudicat. qux qui
dem dampna in toto fe attin
gunt ad 16 1. & ~d. Edwar
dus & Richardus in mia. &c. 
fign. :28 die Februarii Anrio 
fexto Willielmi & Mart~. 

Pofica fdlicet die Veneris 
$%. poft Craninum SanCl<£ 
Trinitatis Anno Regni Domi· 
ni Williel mi & Domio<£ MIl
tix nunc Regis & Regin<£ An
glia; &c. fexto coram Domi
no Rege & Domina Regina a
pud Wefifi1) venerunt prxdiCl. 
Edwardus Srrode & Richardus 
Thorne ~ Petrum Courtney 
Attorn. fuw & dicunt quod in 
rrecordo & jfceff'u pra:difr. ac 
etiam in redditione jtl'didi 
pra;d. manifrf1:e en erratum in 
hocvidelt. quod per recordum 
prxd. apparet quod judicinm 
ill. in forma pra:d. reddif red
dit. fuit ~ prxd. Thoma Byrt 
verfos pra;d.Edw~rdum Strode 
& Richardum Thorne ubi rer 
legem terra: hujus Reg?i no
firi :Anglix judicium iJIod red
di debuHfet pro pr~dia:. Ed
wardo Strode & Richardo 
Thorne verfus eungem Tho
mam Byrt Ideo in eo manifefie 
efr ertatum, erratum eft etiam 
in hoc quod non habetor ali
quod Breve original. inter 
pr.:ed. pa.rtes de placito prxd. 
ad warrantitand. narrationem 

prxd. Thomx Byrt pr~d. de 
recorda affiJat. nee de recorda 
reman. in tufl:odia cuftodis 
Breviw did. Domini Regis & 
Domin:e, Rcginx de Bane~ 
prcrd. Ideo in eo fimifiter eft 
erratum & iide Edwardus 
Strode & Richardus Thorne 
petunt Brevedicti Domini 
Regis & Domina:: Regin~ pra:
f~t. cufrod. brevioni ipforum 
Domini Regis & Domin~ Re~ 
gina: de Banco prxd. dirigend. 
ad certificando diet. Domino 
Regi & Dominx Reginx ple
nius inde veritate & eis con
ceditor &c. p quod pra:cept. 
efl: Willielmo Thursby Armi~ 
gero CuO:od. breviw dia, Do
mini Regis & Dn~. Reginx de 
Banco prxdid. quod fcrutatis 
Brevibus originalibus d~ Corm 
Somerfet: de Termino fand~ 
Ttinitatis Anno Regni difr. Dd· 
mini Regis & Domin<£ Re
gina: nunc quinto in cutlodia 
fua de recordo exifien. & qUid 
de eodem brevi invenerit una 
cum retorn ejufde adeo plane 
& integre ltut coram fe re
manet ditto Domino Regi & 
Domin~ Regina: indilate ubi
cunque &c. certificet una cUnl 
brevi Dom. Regis & Domina: 
Regin~ fibi inde direct. &c. 
qui quidem WiJlielmu5 Thurf
by cunos brev. de Banco prxd: 
diet. Domino I{egi & Domi
nee Regina: retornavit & certi .. 
ficavit quod virtute brevis pet 
fibi direct. fcrutat. brevibus ori
ginalibus comitatus Somerfet. 

prxd. 
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prxd. de pr~d. Termino rana~ 
Trinitatis Anno quinto rupra
dicta in cufrodia fua exifren. 
in eifdem invenit quod dam 
Breve original. inter partes ~. 
ditto da plito.prxd. de recorda 
affilat. cujus qLiidem brevis te- . 
nor fequitur in ha:c verba if. 
GuIielmus & Maria Dei gratia 
Anglia: Scot. Francire & Hi
berni~ Rex & Regina fidei de
fenCores &e. Vicecomiti So
merfet. falute fi Thomas Byrt 
feeerit te feeurum de ebmore 
fuo proCequend. tunc pone 2 
vadios & falv. pleg. Edwardlli 
Strode nuper de Downfide in 
Cofii) tuo Ar. & Richardum 
Thorn nuper de Downfide in 
Coirn tuo Yeoman quod fint 
coram Jufriciariis nofiris apud 
Wefifil) in erafiino fana~ Tri
nitatis ofienf. quare cum ipfe 
idem Thomas Byrt primo die 
Maii Anno Regni nofrri fe .. 
cundo & continue abinde poft:
ea hucufque legitime poffef
fionat. fuit (a~ in tlJe ~£(:la:: 
ration) ad dampnum ipfius· 
Thoma: Centum librarum ut 
dicit &c. &' habeas nomina 
pIeg. & hoc breve refte nobis 
apud Wefim. 26 DieMaii An
no Regni nofrri quinto(~aget 
:p Dominum Cuftodem mag
ni figUli Angl. ad inlbntiam 
peten. pleg. de pros. Johan
nes Doe & Richardus Roe. in
franominat. Edw. & Ricus. Ni
chiI' hent. in ba1liva n1ea per 
quod attach. poffunt Warwick 
Bampfeild Ar. Vic. Ret. ~ Fin. 

... 

H. Hetherington quod quidem 
breve de Certiorari una cum 
retorno inde inter recorda fine 
die ifiius Termini affilat. Et 
fup hoc idem Thomas Byrt 
J? Jofephum Sherw90d At
torn' fuum gratis ven. fuJ' 
quo prxd. Edwardus Strode & 
Richardus Thorne ut prius di
cunt quod in recordo & ;p
ceifu prxd. acetiam in reddi
tione Judicii ~d. manifefr. eft 
erratUl allegand. errores prxd~ 
p ipfos in forma pr~d. aIle. 
gat. & pet. quod judicilli pr~d. 
ob errores iII.& al. in recorda &. 
proceffu pra:d. exiften. revoee
tur adnulletur & penitus pro 
nuno habeatur & quod ipfi ad 
omnia qua: oceafi6ne judicii 
pr~d. amiferunt refl:ituantur 
& quod prxd. Thomas Byrt 
ad errores prred. rejungat & 
quo~ Curia didi Domini Re
gis&Domin~ Reginx nunc hie 
~cedat. ad examination. tam 
record. & ~eeff. prred. quam 
mater. pra:diGt fuperius ~ 
errore affign. fug quo prred. 
Thomas Byrt dicit quod nee 
in recordo & l'c~ffu pd nee in 
redditione judicii prxd. in ul-
10 eft· erratw & petit fimiliter 
quod curia diai Domini Re
gis & Domina: Regin~ nunc 
hie proeedat ad examinatio .. 
nem tam record' & proceff. 
pra:d' qu~m mater pra:diCl:' 
fuperius pro erroribus align' 
& qudd judicium prxd. in om
nibus affirmetur &e. Et quia 
Curia diCti Domini Regis & 

Domi ... 
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Domin:e Hegince nunc hie de 
judicio fuo de & fuper prx
millis reddend. nondum advi
fatur dies inde dat. efl: parti
bus coram ditt. Domino ReA 
ge & Domina Regina a die 

. fantti Michaelis in tres fepti
The Contl- manas llbicunq· &c. de judicio 
nuances • • ' 
begin in f~o l?de audle.n~.eo q.uad Cu-
Mich. rta dIet. Domlnt RegIs & Do-
Anna mince Regina: nunc hie inde 
() Will. d:::'l & d ~ d'" ~ & M ri:r non LV c. a que Ie cord) 
.end e~d Domino Rege & Domina Re· 
in, Tri- gina apud Wefl:iW Yen. partes 
mty pra:d. per Attorn. fuos prxd. 
~~~a 8 fed quia Cur. ditto Dam. Re
,Will. 3. gis & Dominx Regin~ nunc 

hie de judicio fuo de & fuper 
prxmiiT. prxd. reddend. non
dw advifatur dies lnde datus 
efl: partibtjs prxdid. coril Do
mino Rege & Domina Regina ufque in Ottab. Sandi 
Hillarii ubicunque &c. de ju
dicio fuo inde audiend. eo 
quod Cur. diB:. Domini Regis 
nunc hic inde nondiil E-{c. 
ante que die Domina Maria 
Reoina die fuw claufit extre
mill ad que die coram Domino 
Wilt tertia nunc Rege Anglice 
&c. apud "Vellm' yen. partes 
prxd l' Attorn. fuos pr~d. & 
fic continuatur ufque in crani
no fanel. Trinitatis ubicunque 
&c. 

Ad qaem diem coram Dom. 
Rege apud Wefl:iW Yen, partes 
pra:d. per Attorn. fuos pra:d. 
fuper quo vifis & per Cur. 
ditto Domini Regis nunc hie 
pJenius intellectis omnibus & 
fingulis pmiffis diHgenterq; ex
aminatis & infpec:tis tam re
cord. & ,FcdT. tid. quam prxd. 
cautis & materiis faperius pro 
Error. allign. videtur Cur. didi 
Dam Regis nunc hie qd. necin 
Record, & proceff t5d. nec in 
reddition' Judicii pd.in uno eO: 
erratum ac quod record. ill. in 
nulJo vitiofum aut defeClivum 
exifHt Ideo conr. eft quod Ju
dicium prxd. in omnibus af
firmetur ac in omni [uo robore 
fret & etfeB:u diais cauas & rna .. 
teriis fuperius pro Error' affign' 
in aliquo non obfran. Et uIte
rius per Cur. Dam. Regis nunc 
hie conf. eft qd' pra:d. Thomas 
recuperet verfus prxd. Edwar
dum & Richardnm triginta & 
an am Iibras eidem Thomx J' 
Cur. Dam. Regis nunc hie fe
cundw forma fiatuti in hujuf
modi cafLl nuper edit. & j?vil! 
adjudicat' pro cufiagiis &dam
nis fais quze fufiinuit occ'one 
dilacon' execution. jlldicii pd. 
pretextu profecut}on. prxdifr •. 
brevis de Error' Et quod prxd: 
Thomas habeat inde executi· 
on. fuam &c. 

Hhh Strode 
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Strode 'Verfus Byrt. 

The CAS E. 

T~tI ~laintiff lnott~bt fin action on tqe crafe a~ainre 
:) tev. I/~, tl)e WefenlJant, fcttin rr fo~tlJ tl]at l)e wa£' poffefled of a 266. ~ 

'l!enement~ ann of a ~lofe of 19atlure .. anil mooi) of Jlantl, 
&c. tn Shipton Mallet, ani) tiJat be bail l!itgl;Jt of ([ommon in 
Mendip Forefr fo~ lJi% eJrattlc., &c. tanquam tlJereunto b£longtnl{, 
tuat·tiJe Wefeni)ant iltb big anb mafic ([onr::bo~ouglJ~ in tlJe 
faill1fo~ea~ ani) ret ~et~ ani.) <!5in~ tlJere br \tllJiclJ iJi~ ~lJeep 
mere lJamntfieo, 8nO i)e i)ep~ibeb of fJt~ m;g~t of <ltommon, 
&c. l 

~ue ~efenilants bemut to tbe Weclatation, ani) gJubg:: 
1ncnt ma~ giben againit tlJent in tlJe Common Pleas; ani) 
upon a mtit of ~rro~ b~ougbt intfJi~ ([outt., tlJe~ueflion 
\tla~, [[l1.1etber tl]e Wcc!fnflrion b:la~ gOOlJ o~ not: bec:aufe it 
!et~ fo~tlJ tl}at tlJe ~laintiff legitime poffeiJion. fuitde tenemento, 
&c. h1lJicl) ma~ not fufftcient to entitle lJim to tlJt~ actioll, 
but tl}at be ougl}t to fbew a ~itle bp ~uftom o~ 10~er'ttpti:= 
(In., o~ otlJerwife, anlJ not to ileclare upon tlJe bare Poffeilion, 
witlJout anp otlJer triiglJt ; fo~ lJe claiming a 10~ofit atifin~ 
(lut of anotl}er ~an'~ ~otl'l ougfJt to babe ret fOJtlJ a parti:: 
cular <taate to lJtlufelf, eitijer bp <15~ant, 10~efcription o~ 
rOtnt <ltonbepance, anb not to fap, tl)at l}e \tlSi1 potrefIrlJ, &c. 
ani) ouglJt to babe ([ommon, &c. tanquam ad tenementa faa 
fpedan', witlJout fbeming bow, o~ in mUst ~anncr, \tll)tcl) 
t~ fo incertain, tl}at no ~[ue can be taIten upon it. 

QClJerefo~e lJe oUQ;bt to babe OJewn tlJe ~Olttmencement of 
I Iult303' b. lJi~, cfit,ate, ~ni)lJowlJe came ~o be intitlelJ to tlJe atommotT, 

mblcf} tn tlJt~ <lCafe muil be cltl}cr appenlJant, o~ notlJtng; 
ani) if fO,.IJ,e mu~ fet ~o~tlJ tlJe 16eginning of it, tl)at tlJe ~e:: 
fenlJant ml~lJt grbe brm an .anf\\ler. 

(:2.) ·~t~ impofftble tlJat tlJe ~efenllant ,ouill tafie 9Jtrue 
upon tbt~ ~ccJaration; foz )ti~ faill, tl)at tlJe ~laintiff de 
jure debuifTet habere communiam; now if tlJe ~efennant batJ 
pleabell non de jure 'habere debuiffet, t~en tlJe JL,.aw, ann not 
tlJe jfact, lJab been put tn llTu~. . 
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"Clri~ true, mlJell an gction t~ b10u~bt upon a Poifeffion fo~ 

a [[lrong ilone, tl)ett fuei) a ge:neralu:tar of nedsring mal' 
be \\leU enouglJ ; but \tllJere tiJe miglJt t~ ttl mueatOll) 'tt% 
ueber fo. · 
~0\U tlJi~ action i~ b~ouglJt upon tiJe llii9:bt., &c. fo~ tlje Ante 346 

mo~ilf$ de jure debuiifet habere, &c. ani) gaudere debuiffet itnpo~t ' . 
a mtgbt anil nottling eUe. 
~n 'm:refpaf~ fo~ ttJe taIling of a dI5elilin~ ann impounDing 

of it ; tbe Wefenoant pleailell., tbat tempore quo &c. be 1l1a~ 
pofldfed, &c. of a ~lofe, &c. in bJbiclJ lJe tocti t!Je ([5eH)in~ 
~amage fea~ant; anb upon a ~emurrer it UHlf5 O;emn fo~ 
<!ranfe., t!)at ut ljail not fet fo~tb bp mljat 'Qiitle o~ tn \lllJat 
Sl@anner iJe \l)a~ poiTeiIeil; ann tJlui)gtnent ma~ giben fo~ 
tlJe Wefennant., Hill. 2 & 3 Jacobi B. R. Rot. 695. inter Langford 
anil Webber. 3 Mod. 1,2. 

~o in ~retpar~ foz dJafing of iJi~ ~fJcrp, tbt Wefent1ant 
lnaile <Jronufance a~ 15aififf to ~erieant Trindar fo~ Wantag,1< 
fenfant in an ~cte of <!f;tOUUlJ., of 1tllJictj tlJe ~erjeant \tla~ 
polfe£fed; anll tlJere 1tHl~ a Wemurrer to tlJe ~lea., I becsufe 
lJe ilill not ft)ew nllJat ~itle oz (!l;tlate I)e lJatt, no~ anr ~etfitt 
0: :jfreet}olll, ann tberefo~e ~ui)gmznt \tla~ giben fo~ the 
10laintiff! ilClJi~ \lla~ in tlJe Common Pleas, Trin4 Willielmi 
!lettucen (;odfrey ann Rock. 

~lli~ [[lap of pleatJing is not onll' contrat1! to aU tlJe gu~ 
.tlJo~iti£~ of tije like ~ature in tUe oU) :n>ooIt~, but t]Jore &1" 
fo of later ~itne~. . 

gntietltll' ml)en a ~en,lt~cl' at mill 1u~~ pleanei.'J, it 1lla~ Br. tit.plead. 
al1nal'~ fiJewn {Jow, VIZ. £ttlJer br ~enufe, 0: a~ a <ICopt?~ ing"Ss. 
i)oliler. 01 ass ~enant at @>uffcral1ce. 
~o mUere a ~eifin in ~ail \tla~ plcatJell., it \tIa~ ,ont'fatlt~ 

It? ret fo:tlJ of \lJIJofe <J5ift., brennfe it i~ a particular C!ftlate; 
~tt~ true, tnl}ere a ~eiatl in :tee i~ alletJgetJ., 'ti~ otlJetwifc. 
~V l1il. Brook in ab~iilging of tl)at ([afe abobc:mentioneil, Br. tit.plead~ 

fal'~ .. 'ti~ goon pleatJing, anti lJa~ marli'l) it mitl) tlJefe mo~iJ~, ings 160, 
\Tiz. Qllod nota. l70t 

1t cannot be Ploperl1? objecteil. t1)at ttl a 13a~ 'tt~ ne',ef~ 
fatt' to ret fo~tlJ a ~ttIe, but not in a [[lrit o~ ([ount., becaufe 
.tl)i~ ®bj€tttotl i~ contrarr to tbr olll lLam ; fo: 'tCf$ a~ e[en::: 
tiat to ret fo~tlJ a t!1:itle a~ mell in tiJe one a~ tije otlJer. 

«:1J£tefo~e in 24 Ed. 1- tlJr, ~leaniug~ in a Scire fac_ mere, 
tlJat iJi~ fatter niel'l fetteil, aniJ tbat tlJe J1ani'J~ ilefcenlleil 
to lJint (l}l ~on anil ~cir., &c~ anll it ma~ ailjuilgeil, tl}at be 
oug;bt to babe ftJcmu of what (!l;t1ate lJi~ 1fatber tliel.l {eifelll> 

&0 in tfJi~ <tafe an action min not lie fo~ nep~ibtng a 
a g@an of rueb a <JroluntOn, becaufe 'tt~ clailucn a~ belong:: 
tug to tlJt bare 10offeffton of a ~rnant; fo t!)at iJi)1 betn~ a· 

H h h 2 1riefiant 
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lRefiant in tl)e $oufe~ i}1 an <f~cufe to !Jim fo~ a t!tefpafG 
bone tn a"otl)er ~an's ~otl; but cettainlt' no action1l1iU 
lie fo: ~alnage none to fuel) a ([ommonet, becaufe t~ete is 
no tlutable (fiate o~ lntetett laiil to wl)tciJ anr Cltommoll 
mat' belong. 

Co. Ent. 9, leut if f)e iJail ret fo~tb snr ~ntere1f, be ougl)t to I)abe 
10, 14. Inaile it mo~e cettain tbBn to far tanquam ad Tenementa fpeClan. 
Brownl.2So. fo~ if t!Ji~ pIeaning OJoulil be aUomeil, tlJen a 10off'etrton un~ 

bet anr 'm:itle \11oulil be fufftdent, h1lJidJ i~ fo incertain 
tl)at no ~ancan be Plobiileil tomaItelJt~ ~efence agatn! it. 

Cro. Car. 
138. 

(tbete cannot be a Cltafe citen to maintain tlJi~ ~eclara~ 
tion, but fuel} mlJete tlJe Poffeffion iSS laib br mar of 9Jniluct~ 
ment to tlJe action, o~ fudJ tlllJidJ lJabe been bJougfJt agatnil 
Tort Fefors, o~ \t1lJete tlJere lJatlJ been a ~eiall in fee al~ 
lellgeil, anb eben moil of tf)ofe (Jl:afe~ after <I1erlltcr. 

(tlJe Cltafess ate, viz. bet\l.leen Skevil aub Averie, tt \tla~ an 
gerton of ~tefpatss, g[ault anb lJ3atterr. . 

4!lJe Wefenbant pleabeb tlJat lJe bJa~ poffeffed of a ~oufe 
fo~ a -qretnt of ~eatSS, anb tlJat tlJe 191aintift monlll babe 
tbtutt lJim out., anll tlJereupcn molliter manus impofuit, anb fa 
jutlifie}1 in Defence of lJiSS 10off'eff'ion, anil upon a lIZ'emur~ 
rer be ball 9!ullgment; fot tUo' tlJe lIZ'efenilant lIib not mew 
1tllJo mane tlJe )!"eafc, o~ lJo\l.l manp ~ear~ lJe lJab tn it, 0: 
aut' particular <ftlate .. 'Vet lJiSS ~lea wait belb gOO·b, beeaufe 
iJi~ fetting fo~tlJ a Poffeffion fo~ Feat~., \Ua~ but an 9Jnbuce~ 
tUent to lJi~ Jufiification, anb tlJe Poifeffion anb not tl)e ~itle 
\l.la~ tlJe p~inctpal ~atter in: tl)at Cltafe. 

2 Cro ;2. 'l5ut mlJere an Interefr iss pleabell bp tl)e ~efennant, anb 
YelV·74· be claimettl a Title, it mutl certatnlt' be fetfo~tfJ ; anll tlJi~ 

iSS tlJe berp Dttlinction ntal1e in Babington'~ Cltafe, I Roll. Rep. 
13-

~o\l.l tn tlJe ~ate at 'l5ar, 'ti~ not tlJe ~o[e[ion \tllJicfJ 
tntitle~ tl)e 101aintitf to tlJe Cltommon ; fo~ if Co, tlJcn de in
juria fua propria lJab been a gOOb ~lta, tlllJidJ no ~an will 
affitm. 

r. h ~~e <tafe of Brookine: anb Bond iSS tlJe tame 1t1itlJ tlJis .. 
Pale . 33·" ..... r. fi fi ~ .. 
Car. 2. but onlt' 'tiss faib tfJerc, tbat lei ltus nit of a ~oufe anb twentt! 
B. R. Rot. atress bf )l.,anb; \l.llJiclJ [[tO~lI~ mutt be intenlleb of a ~ee~ 

ampl e <faate! gnll after1tlarbSS 1l1lJenIJe farSS, de jure habere 
debui1Tet ([ommon, tbofe [[lo~il~ amount to a 10tefcription. 

Cro. Car. 1n Sands anb Trefufis ([afe, tbe action \t}a}1 fo~ lIiberting of a 
S7S. [[tater~cour!e, but tlJere \t}ass a Seifin in 1fee aile ligen in tlJe 

~ill, anb fo de jure habere debuiLret, &c. \tla~ well enougl) ; but 
no lungment \l1a~ gt·ben, 

4 
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gjn Seavage anil Hawkins'£) ~are, \lIlJidJ \ua~ ;m>ebt fOJ llient ero. Car. 
OU a lLeafe fo~ ~ear~ mabe br tue fatl1er, 1llbo \lIa£) ~e~ 571• 

nant tn QIad., anil llien Ceireil of tl)e lrieberftoll \tllJicb ile~ 
{cenileil to tl}e 101aintfft; <frception \lift)) taken tlJat lJe iliil 
not Cet fo:tlJ tl)e (ltomntencement of tlJe <fftate, but it \l)a~ 
not allo\llcil becaute it tua~ an action founbeil upon tlJe 
<ltonttatt, anillJe bail tbewtl enouglJ to entitle IJimrelf to 
it, tbe )L,anb being not in ~ifpute; but ti)i}:S \lla£) after a 
metbict't1.1lJetein tlJe 1liiglJt bab been trteil; fo mete tlJe ~afeS) 
mentioneb in tlJe * ~atgttt. ¥ Franklin 

1n Dent anb Oliver'~ <!tafe, wlJiCIJ \l1a~ fo~ bitlutbing of verfosWebb. 
tl}e ~laintift from ar;altillg of ~oll in a fait: an fl,rcepttou B. ~ Pafch. 
\l)a~ taIt~n tlJat lJe inn not ret fottlJ a <15~a~t o:10~erctiptton:, lfot. ;;:8~' 
&c. but tt \1)a~ lJelil ([)oOb., bccaufe iJe fatb tlJat be \lIa£) ret~ St. John 
teil in 1fee of tue Sl@ano~, &c. ann of it fair to be beln tl}ere verfos Moo'; 
ebetl? Afcenfion-Day. . dy.. 
~o tiJat tlJofe <ltaref,S are noe applicable to tlJat now in I IVe

n
;. ~7 4, 

~ue1lion~ becaufe in moll o~ aU of tl)em a ~ttle tS$ Cet fo~tiJ ~ t~o. ~i. 
br [[tar of ~eirtn tn 1fee .. but lJere tlJe l!UglJt of CItolumou 
ifj clatmen 1l1itlJout anl? 'f!!:itle but onll' on a bare J0otretrton. 

Econtra. ~t \lIsfj argueb tlJat it \l.1a~ not material to ret 
fo~tb aur lliigljt o~ ~itle to \UlJiclJ tlJe wefennant mtglJt gibe 
a particular annuer, it being fufficient to gtOunb tlJts acti=: 
on upon tlJe mtglJt of 10 o trelIion alone again! a mrong~boer ; 
efpeciaUlZ fince upon tlJe rtenetal jJtrue tlJe ~laintiff mult 
p~obe lJi~ ~ttle., o~ be Jaonruit; fo tlJat tlJt~ i~onll! a Cunt=: 
matl? mal! to tr1? tlJe g@atter; anll all ~eclarattons fo~ 
ftopping ·of mar~, tJtberting mater~courfe£) ann Willurban~ 
,e~ in <[omtuonfj., ate n~a\tln anb founbeb upon tlJe Pof. 
reffion 1l1ftlJout t1)etuing of a llitle. 

;ti~ true, in action~ fo: ~refpaffefj, if tlJe 101ainttff will 
lar anr CItuarge upon tue ~ann, tlJen be mu! ret fo~tlJ IJt~ 
~itle a~ if tlJe gction f~ b~ouglJt agatn! tlJe ~\tluer tlJerr=: 
of; but mlJen againll a mrong~noer, tl}ere tlJe 1lDmnerlbip 
(If tlJe l1aub i~ not tn ~uelliotl, fo tljat a 10olfelTion alone 
ifj fufticient ~~ounb fo~ tlJat action. 

1tlJtfj \llafj tlJe ~ifference taIten br ml? lLo~b Coke tn Buck· R 8 b' 
mer'~ cJrafe., viz. ~lJat in meal action~ founbeb upon a 9 ep. 7· ., 
mtong, t!Je ~lainttft neeb not fet fo~tlJ a ~ttle, but'ti~ 
(ufftcient to Q)e\l) a ~olfelfion againft a mton(t~noer ; ann 
if upon tlJe Cfbtnence at tlJe (trial t!Je ~lainttff cannot p~obe 
a ~itle, l)e \\lin ueber recober. 
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~e 1Da~ of tl}e fame £lDptnton in Babington'~ ([afc~ anti 
tlJete ue toofl atlotl}er l0tfference betmeen an ~nnUtemcnt 
to an gction~ ann to a ~attet of ~itle; fo: be lJeUI, ttl)at 
tf an attion Ott tiJc <tafe 1t1a~ b~ouglJt fo~ a ~ufauce ilone 
to a freelJolbcr O~ tn: a mal!, ·tif$ fufftcient to i)cclarc~ tOnt 
be 1tla~ poffe1fed, ~c. fo: a ~crln of ~cat~., mlJtci) f)otucber 
Wlcertain~ if$ onll! a <itonbepance to tlJe Qcrion. 

16efibe~ tiJi~ map of beclaring gtlle~ tlJe ~efcnl'lant an 
~ppo~tunitt' to fet fo~tlJ lJtf$ ~ttle~ anti to llemanil gjullgmcnt 
againtl tl}e 101atntiff fo~ tlJat lJe lJab lbewcb onlp a ~olIer~ 
non mitlJout a ~itle. '. 

Fit;' tit. :]In Mich 13 Ed. 3. ttl)e gbbot of Gloucefier bedareil, ttf)at 
Brief.pl.674. I}e 1Uaf$ f£ffei) in tlJe Sl@ano~ of M. &c. bp l!ieafon 1t1t)ereof be 

1l1af$ intitleil to babe Efl:rays, anll tlJat tlJe ~cfeUilatlt ball 
talten two ~o~fe~ tn: tlJe faiil ~ano~) 1tllJtclJ tlJe gbbot 
clatmeil, &c. . 

an QJ;~ceptton \1.la~ tben talieu, becaufe be lJail not daittt~ 
eb tbi~ francuife as appenbant to tlJe ~atfo~, no~ bl' (\[)~ant; 
but tl}at maf$ not tue muettion, tlJe DefenlJant mutt anf\lle~ 
tlJe [[{rong alleilgeb to be bone bp lJim in taliing of tlJe $o~:: 
re~. , 

anb fo~ later gutlJo~itie~ it lJaf$ been lJelil to be tf)e ufual 
ctoutfe tlJu~ to bedare eben tn actton~ of bifferent ;roaturef$. 

Owen 109. !!f$ tn tbe <!tafe of Efcat nnb La wney, 1tJl)tclJ \t1a~ b~ouglJt 
upon a )l,eafe foz ~ear~ of tlJe ~oll ann ~~ofit of a Market 
ann :jfair in Thetbury~ anil tlJe j.E)£fenbant ilillurbtng of lJtm, 
&c. 

<!t~ceptiotl \Ua~ taJien to tbat ~edaration, vecauCe tlJe 
101aintift bin not tbe\U tbat tlJe lLe[o~ 1t1a~ {ctfell in fee at 
tlJe arime of t!Je ~emtfe matle to tlJe ~lainttff ; but tt \Ua~ 
not allo\Dell, bee(lufe tlJe ~itle of tlJe lLann \Uaf$ not in mue~ 
aton, but ~amag2~ mere to be reeoberen fot an ~njutl! llone. 

er~, Eliz. ~o fot a ~itlurban,e in an ®fftee tlJe ~laintiff Ijail ttti~ 
335, 4I 9· fialien lJi~ '(title., ann in a {peeial dlerllirt, anotlJer ~itle 

tnaf$ founil fo~ lJim lliffereut from tlJat on mbidJ ije ilecla:; 
reb, ret lJe tJail1UlJgment, notmitl)ftanbtng tui~ dlariauee, 
breaufe tiJe nUlling tlJe firttle \na~ lJelil to be fuperauou~ ; it 
hHl~ tlJe ietllurbance~ &c. 1t1lJiclJ 1tla~ tlJe ~ccafiotl of tlJe 
attion. 
~o liliebltfe upon tbe ~tatute of Ed. 6. foz not fetting 

out of ~itlJef$ t!Je 10laintiff felbom o~ neber mc\ll~ an!, ~itle, 
but generalll' tl)at be if$ proprietarius of fucb a l0lace, ann 
tlJt~ i£) !Jelll mell enouglJ., fo~ be cannot reeobe~ 1llitl)out 
mewing a ~itle upon tbe <fbiilence at tiJe ~rial. 

I Roll. Rep. guil faftl,)? in ~tefpaff$ fo~ a 15atterp, per quod fervitium 
393· amifit, tbe WcfcntJant pleabr.b itl l5ar, tlJat l}e 1t1a~ poffeffed 
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of a l1)oufe in \tilJici) f:e hatl 1Ligi)t~~ anti tbat tlJl? ~£tbant 
(If tlJe ~Iaintiff U.Hl~ butHling anotl)cr 'oufe on tbe mIlaUe 
to obffruer tbe fain llAg ~t$~ ani) tbBt lJe cum baculo tlJ~u{t 
hem amal'; ana upon a W21uurrer an (frception ma~ tafH~n 
to tfJi~ ~lea, tbat tlJe Wcfcnnant 1)ail not ret fo~tlJ of \tltJat 
<leaate be ma~ poffetIe'O, 

~~i£) true, in tl)i~ Ian <itaf~ it \1H1r> i)cltJ to bt ill., becaufr. 
it \l.la~ in a ~lca in15ar., ann tbat no jjffue cOunt be taten 
u~;on it a~ pleaben; but lJab it been in a Weclaratiou, ot itl 
an action on tur ([aCe fo~ a ~urallce., it l)ail been \\Jell enougl); 
becaure it toouln tgen iJabe been onlr an ~l1i:lu(:etnent to 
tbe action. 

:l3ut tUe ~afe of St. John anti Moody \tHl~ tile ber)? falne 
mittJ tlJi~; 'tig trnr, it \Ua~ after a dlerllict, but tlJe ~ourt 
bin not fell' upon tbat; fo \'Oa~ tile ~are of Bound ann Brook· 
en, anti· tlJat of Heblethwaite ann Palmes, in bott) mt)tcg tlJe 2 lone!! t4g~ 
~ec:laration~ \nere upon tl 10otre[ton general!}! 1lJitlJout a 3 Mod. 48• 
flCitle; anti t;eU) goon. 

Tamen qua:re, fo~ in tlle laft <tafe 'ti~., tlJat be \na~ pottef~ 
feil de antiquo aqux curfu, wbiclJ implte~ a Prefcriptiort. 
~o ttl Trinity-m:erm, :2 Jac. Rot. 28. betmeen Cary anD 

Brockhurfr, tlJe lI3ail,ff of Weftmin!l:er (}Jewell tlJat be bab a: 
jfrflnciJife, but nin not far ~O\l1 !Je CBlue t~ ~a~e a meto~n: I Show. I,: 
of mrit~, o~ that be mag fe~feb of tbe l5nthtrlrcli; t;ntJ ret 377. 
l}an lubgtUent,\u~tcl) \l.la~ afiinneb in tlJe Exchequer-Chamber. 

Curia. ~lJ(~ tErdaration migbt babe bren better, fo~ ·ti~ 
fometjJing bifiicult to Ull1:lertlann tl1bat i~ !Jere intenllell bl! 
dje [[lo~n Tenemento of mutct) t~e It'latnriff raUlJ be ,\na~ rof~ 
£e[en; fo~ be fet}1 fo~tlj tliat It ,ontatnetl a 1fulltng~~tu 
anb <to~n~~iU., &c. anll a ~tece of ~antJ callc!) Wythybed, 
&c. anil tten p~ef'ribe~ to babe ~omlnon in Mendip, a~ be~ 
longing to tile faitl Tenement, fo~ ([attIc Levant ani) Couchant 
tl}ereOll., lDlJiclJ i~ t,mpoffible; fo~ <!tattle (:annot .be Levant 
ann Couchant on a ~ill. 

jJn tlJe ne~t ~late be l]atl) not ret fo~tb mbat ~Utltltttt' of 
)lantl j£1 containeD br tlJe ~ame of Wythybed, mlJicl) 1)e 
ouglJt to lJabe none~ efpeciallr \lllJere tlJe t0~cf'rtptton i~ fo: 
a lrH~lJt of ~olnmon belongtn« to it. 

:l5ut Ufon tije \11lJole ~atter tlJe ~etlaratioll \l)a~ atJju~g~ 
etl to be go oil., anll tlJat tlJe ~lainttff netn not to ret fo~tlJ 
lli~ Q[:itle citlJer b1? ~~er'ription o~ <1S~ant, becaufe ·ti~ an: 
action grounileil upon tlJe ~o[e[ton againtl a [[t~ong~noer~ 
to wf}iclJ attion, a ~ttle woUl1l be onlp an 9lniluccment. 

2. ~lJat 
2 
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2. ~i.J8t be nce1.) not itt out ant! {[tth~ 'UJl1atfoeber beea ufe 
(ii~ to the wefeniJant lliijo nib tiJe 1njufl') it llaun~ iniJif~ 
fzrent mijetljer tbz ~¥aintifi tf5 ®11lnet of t~e ~oH o~ not; 
bi~ lBufineffS t~ to 811fmcr tije mLlrong aUetJil£i.l to be ~one 
hr iJim. 

'{[:i p true, if it ball beeit upon a fpedal ~leabing~ a~ in 
ttrefpaf~ fo~ ilitlraintng of ijip ~att!e"l ani) tbe ~efeni)ant 
tMtl pleatlcn tlJst ije "Wa~ £1)\lJner of tgc §Soil, ani) fo jufrtu:: 
cil t11£ ~afiing, tue ~Iatlltiff in fuel) ctrafe mull ijane repli:: 
en anll 6)eu)l'b a ftl:itle fitl)er br <J5~ant o~ 10:ercriptiotl, o~ 
fonH~ od}et €onbel'i.lnce. 

1. Vent. 274. ann taftlr., tlJi~ Sl@t~tter if$ not traberfablc, fo~ upon tlJe 
? lev.2{8. gencralSjJffuc., a rigl)t of ([omtnon mutt be p~obell ann gi:: 

ben in <lebibenec, otlJermife tlJe ~lainti{f cannot maintain 
bt~ action, but mbat 1ti; glJt i5> not material; anb tIje ([afe ot 
St. John anti Moody \.UJl~ r£liei.l on a~ fun in ~otnt ;" tlJe li!le 
tQt~eetl Blackley ann Slaughter, Hill. 4. & 5 Willielmi, in tlJe 
Common Pleas, Rot. 1771. anll fo tue j'!ul'JQ;ment in tiJi~ ~afe 
\tla~ affirmeb, anll t~e )Lam fcttltn in tiJi~ ~oint. 
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Fourth Part of Modern Reports. 
A. 3. Will not lie againfr a Plaintiff for 

bringing an ACtion where he had a. 
abatemtnt. probable Caufe, Page 14-

, 4, The Defendant before Execution 
( I.) BEtween the Writ and Count. paid the Debt and Damages, and 
. See Pleading, Page 200 the Plaintiff figned a Releafe, and 

. afterwards, within the Year, took 
!Acceptance, See arfigumeut. the Defendant in Execution, an 

Action will not lie for this Vexa-
I. Where Acceptance of Rent by a t~on, . . 14 

Feoffee, &c. makes an Executory;. On a Policy of Aifurance, wherein 
Leafe good, . ~ the Infurer warrants the Ship to 

2. By lillIe in Tail, who afterwards depart with Convoy.. which it 
made a Feoffment~ th'ere being an did;, but ,was afterwards fepa-
Efiate for Life then in being, &c. rated by bad Weather, and taken 
this confirmed that Efrate,. 4 by the Enemy; no Fraud being 

3. Where after Acceptance of Rent found in the Mafier, the Action 
an Entry may be made for a Con- will not lie, 60, 6 I 
dition broken, 75 6. On a Bill of Exchange where not 

good, ~44 
gction on tl)e ~afe. 

I. May be brought by LejJee for Years 
againfl: his under LeiTee, becaufe he 
is liable to the firfr Leifor, 9 

2. Will not lie again{\: one in London 
for a Caufe of Adion arifing in the 
Country; 13 

I. In Covenant where the Damages 
are uncertain, a 1effer Thing may 
be done in Satisfaction, but not in 

. Debt upon a Bond, &c. where the 
Sum is certain, ,89 

Iii .abmttH~ 
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5. The Declaration was, That the 

a'Omfltfftrato~ anll aOmfntffrntfon. Plaintiff was indebted to himfelf, 
and amended, Page J6I 

I. Adminifiration granted to one d,,- 6. Debt upon a Judgment obtained in 
,'ante abfentia of another, and heJd the Reign of a former King, and a 
good, Page 14 Writ of Error allowed, which ~as 

2. Granted by an Officia]~ without loquel£ qu£ fuit in Curia noftra; it 
faying cui de jure pert inuit, yet fhouJd have been nuper Domini Re-
heJd good afrer a Verdier, 133 giJ ; it was amended, 247 

g. Adminiftrator {hall not give Bail\7' Of the i\1.emorandllm to make it 
upon a vVrit of Error :244 agree with the Judgment, but not 

4, Sha1I not pay corrs upon a Writ allowed, 367 
of Error, the Judgment being af· . 
firmed, &c. 245, 246 appeal, See amcnb~ntnt, 3. 

5. Scire fac. againfl him upon a Judg-
ment had againfi: his lntefrate; he I. The Appellant appeared per Attor-
need not anfwer this Charge by natutn, when it {hould be in propria 
payment of Debts in equal Degree, perfona; for which Reafon he {bould 
viz. by Judgments: This was upon be nonfuited, if he had been de-
a general Demurrer to a Plea of no manded: But it was moved that be 
Affets; but if the Plaintiff had de. might be difcharged, becaufe it was 
murred fpeciaJJy, and {hewed it for a Difcontinuance; but the Motion 
Caufe, it might have been other- not allowed, 100 

wife" 29612. He cannot amend his Plea,. 158 
.atnntraltr. 3. Surp]ufage, or falfe Latin, {hall 

not make an Appeal of Murder 
AtTion for fuing there for a Caufe ariA void~ 159 

flog at Land, and not at Sea, 176' 4. In fuch Cafe the Hour when the 
Fact was committed is not material 

amenbment. to be certainly a11edged, for circa 
horam is good, 159 

I. After a Verdict, of the Word ~life- ). But the Day and Year and Fact 
ricordia infiead of Capiatur, 6 mufr be certainly alledged; and 

2. Not allowed in Criminal Cafes, therefore to fay circiter pefJus is not 
196 good, 292 

39 The Appe]Jee moved to amend his 
Plea, but not granted; for no Sta- app~enti,e, See jinbittment. 
tute extends to Amendments in 
ruch Cafes, 1')8 atrtgnlltent, See <Jrobenant. 

4. In the Judgment itfelf, where it 
was quod pr£d. Thoma!, infi:ead of (. Was'made by an Adminifrrator of 
pr£d. ArthurllI recuperet, &c. 371 a Cognizee of a Statute, after the. 

I Liberatd 
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Liberate retorned, and before an 
a8ual Entry on the Land, is not 
good, becaufe he had only a Pof
feffion in Law, and therefore ought 
to have brought an EjeCtment upon 
the Liberate to recover the actual 
PoITdfion, Page 48 

2. An Executrix affigned a Term for 
Years, the Affignee parted with 
his Intereft to another, the Leifor 
brought Covenant againfr the Af
fignee, who pleaded, that he had 
affigned his Intereft, &c. but with
out Notice given to the Leflor, or 
Acceptance of the Rent, &e. and 
held good, becaufe the Affignee is 
only chargeable by Reafon of the 
Land; and when that is gone, he 
is no longer liable, 72, 76 

3· An Affignee of a Reverfion may 
bring an Atl:ion of Covenant a
gainfl: a Leifee after be affigned the 
Term, .notwithftanding the Accep
tance of the Rent from the Affignee 
of the Leifee, 81 

4. Leffee for Years having covenant
ed to repair, affigned his Term; 
the Leifor fold the Reverfion ; the 
Grantee of the Reverfion accepted 
the Rent of the Affignee; the Leifee 
died, yet his Executor is liable, 88 

attainilcr. 

appeared there was fuch a Writ, the 
Attorney was committed for this 
Practice, Page 367 

aui.lita querela, See 3lubgment. 

Audita querela mufl: be brought, and 
not an Action on the Cafe, where 
the Plaintiff releafed the Defen
dant, and afterwards took him in 
Execution, within the Year for the 
fame Debt: If it had· been after 
the Year, then the Execution had 
been erroneous, and he murt bring 
a Writ of Error, 14 

Where it mnfi: be ftrialy purfued, 
where not, 395 

Not ret afide, tho' made by the Plain· 
tiff himfelf, to whom the Matter 
in Difference was referred, :2 26 

:B. 

16aif, See ai)mtntiltato~, g

:l5aron anll fClue. 

neverfed, and for what Rearon, 370 t. CAnnot join in a perfonai Ac
tion, for Work done by the 

SAtto~ner. Wife, becaufe the Damages do not 
furvive, . 156 

Would not bring .in his Writ of Di- 2. They may join in Trefpafs, 156 
, ftringas inco Court .on the Day ap- g. A Deed made bet~een them ~s a 

pointed for the Tnal, &c. but the Deed-Poll, and will be fufficlent 
R,01l ~eing in Court, by which it to declare the Ufe of a Fine, 264 

JD~U 
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15iU of ~atlge., See action on 
tlJe ([are. 

~otlb. 

The Defendant being in Cufiody, 
gave Bond to the Officer for the 
Ufe of the Plaintiff, that the De
fendant fhould render himfelf, or 
put in Bail, whether this Bond was 
taken Colore officii, Page 187 

Where the Promifes are mutual, non 
performavit agrea1!1entum, without 
{hewing a particular Breach, is fuf
ficient, 188 

:l5t'~ )Lam. 

Muft be fupported by Cuil:om, 22 

c. 

<lJ:ertaintr. 

W Here a Thing may be certain 
in an Uncertainty, 79 

<tertiolari. 

Allowed to remove a Recognizance 
out of the Common Pleas into the 
King's Bench upon a Writ of Error, 
and Judgment affirmed in B. R. in 

<lreffiotl. 

Whether the King hath a Prerogative 
to prefent upon an Avoidance by 
Ceffion, Page 202 

• 
A Perron not living in the ParHh 

where a Church is out of Repair~ 
{hall not be chargeable, by Reafon 
of his Land in that Parifh, but his 
Tenant {balI, 148 

r. Whether he ought to have the Cu
nody of the Rolls, or to deliver 
them to the Cuftos, 3 I 

~.' He cannot be deprived of his Of
fice for refuting to deliver them to 
the Cuflos, ibid. 

3· When £lrn enafred, 17~ 
4. He was nominated by the Cuflo.r 

finee the Statute of I WiUielmi, du
ring Pleafure, when it thould have 
been for fo long Time as he demeans 
himjelf well; and therefore fuch Ap
pointment was held void, 295 

<!toin. 

Where an Adion is brought for En
glifh Coin, it muil be in the debet 
'& detinet, and not ad valentiam; 
but for foreign Coin 'tii otherwife, 

([om·menbam. 
410 

order to bring a Scire fac. againfi: VVhere a Difpenfation in Commendam 
the Bail, ,104 retinere doth not fatisfy the Preroga-

J dve 
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ti've to prefent upon an Avoidance to the Condition be dieci, the 
by Ceffion, Page 2~2 Surrendree was admitted, who fur~ 

([r-;mutan anti ([Ommouer. 
rendered to tbe Heir the Widow 
of the firrt ~ urrenderor was admit
ted to her Free-Bench, and in Ejett-

I. Cannot have an Attion of Trefpafs ment it was held, {be had no Ii .. 
for a Wrong done to his Com· tJe, becaufeher Husband did not 
man, 187 die feized, Page 25:J 

:2. Leffee for Life, or Years, or Te- 9. In cafe of Bankrupcy the Efrate is 
nant at Wi1l cannot prefcribe to a veiled in the Bargainee before Ad-
Common, becaufe of 'the Meannefs mittance, and the Widow of the 
of his Eftate, . ~6e Bankrupt {hall not have her Free-

([onftrurtiotl, See <l!>~atttf$. 

I. Whether a Surrendree is an Af
fignee within the Statute of H. 8. 
to take an Advantage of a Condi
tion broken, 83 

2. Whether 'tis within the Statute, 
De Don;l, . ibid. 

3. He may maintain an Afrion of 
Trefpars againfr the Lord of the 
~anor, 83 

4. Whether a Leafe made by him is 
good when his Licenfe is not pur
fued, ibid. 

,. Dominul pro tempore takes a Surren
der, and his Eftate is determined 
before Admittance; yet the Perron 
{haH be admitted a(cording to the 
Surrender, ibid. 

6. Particular Statutes which do ex-
tend to Copyholds, 84 

7. Surrendree of a Rever(ion of a Co
pyhold brought an ACtion of Co
venant againfi: a Leifee, and held 
good, 86 

8. Made 'a Conditional Surrender, 
.the Money was not paid a~cording 

. . 

• 

Bench, 2~2 
10. Where a Surrendree is admitted 

after the Death of the Surrenderor:. 
his Admittanee {hall relate to the 
Time of the Surrender made, 252 

J I. Surrender by one Jointenant who 
devifeth his Moiety, and died, his 
Devifee ought to be admitted, for 
the Land was bound 9Y the Sur ... 
render by Way of Relation, 2).3 

€o~po:atton. 
t. Is created upon a Trun ~ and if 

tliat is broken, 'tis fotfeited" 58 
:4. The e!ferttial Part of it cooults in 

Franchifes, 57 

crotts, See antttitliftratOJf 
I. The Plaintiff in Replevin brought 

a Writ of Error, and the Judg
ment was affirmed; the Avowant 
bad no Coils, becaufe the Statute 
d iretts, that the Plaintiff flun re .. 
cover cons where the Defendant 
brings Error to delay the Execu
tion, 7 

2. Adminifirator who brought a Writ 
of Error, and Judgment affirmed, 
{ball pay cons; 24) 

Kkk g. Tro-
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3· Trover by an Admini{hator for 6.~n an Affignment of ;1 Leafe for 

Go,ods of, his Intefl~te" if the Can· quiet EnjoYfi1enr, free from all Ar~ 
vertion happen to ,be af~er-theAd- ; rear~ of Rent, '. Page 82 
PlinHhation, and Judgment againfl The Defendant pleaded, rhat he )ef~ 
him, he muO: pay Cofis, Page ~45 M.911ey in the Bands of, the Plain .. 

4· In T,refpafs full Cofrs were, alIow- tiff, ea in~entione, to pay it over, 
ed, where the Damages were bu~ and he1d good; ~ho' i,t w~s objeCt-
5 J. and no more,; .~78, ed that th~ Intention could not be 

5. In EjeCtment the Plaintiff had ~ put in lfiue~ 249 
Verdict, and no cons, and the : ; 
Defendant brought a new E.jeCl- _ . ,<ltourt~ll-eet._" 
ment; the Plaintiff was not allow- May be feized for a Mi[rifer, 56 
ed cons in the former ACtion be-
fore he pleaded, 379 <l1:utloms~ 

, ' , 

Againft Common Right; yet being 
ufed in Places of Antiquity, or of 
large Extent, may De good, 342 

I. Upon a SpeciaJ Agreemen"t, that 
the' Plaintiff iliould enjoy, &c. du- ([utlOf$ motuto~um. 
ring Lif~ ; the Defendant pleaded . 
in Bar that he fuffered the Plaintiff When he was lirll: appOinted, and the 
to enjoy, ,&c. and held good; for Rearon thereof, 173 
"tis not a perfonal \Varranty, or 
Engagement to pay, 43 --------------

2. Where cne who is a Stranger to 
the Covenant may maintain an 
Adion againft the Covenantor, 75 

o. 
~ebt. 

3. Leffee covenanted to repair, the 
Leffor granted the Reverfion, and t. B' Y an Executor for Rent-Arrear 
the Grantee brought Covenant, . from his Teftator, upon a Leaf<: 
and beld good, 86 expired in his Life-time, is good) 

4· In what Cafe it runs with the and to be preferred before Bond, 
Land, . 82 becaufe it favoureth of the Realty, 

5· Leffee covenanted to repair, then and tbe Determination of the Leafe 
affigned his Term; the Grantee of made no Alteration in the Con-
the R everfion accepted the Rent of tract, 44 
the Affignee of the Term, the Lef 2. Upon the Statute of 14 H. 8. for 
fee died; his Executor (ball be Ii- pradifing Phyfick at Wejlminfler, 
able to this Covenan't as long as be not being approved under the Seal 
-llath Affers 82 of the College) anddothnotfayth~t 

It 
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it was within feven Miles of Lon-' mits the Eftate to another; the Ne .. 
don, the Declaration was held phew died before 12 Yecrrs, and 
voi<;l, , Page 47 the Daug~ter married another, {be 

3. Will lie in B. R. upon a Judg- null not be divefred of her Efrate. 
ment, after a Writ of Error allowed " Page 67, 68 
fpr the Tranfcript only is removed 2. To an eldefr Son in Fee, upon 
in the ExcheqHer-Chamber.. 247' Condition if he did not pay Lega ... 

4. Contra in C. B. becaufe the Record cies, then to the fecond, 'tis void, 
itfelf is removed., 247 becaufe 'tis n.o more than what the 

5. Upon a Penal Law, ought to be Law gives him, 70 
brought in the proper County, 15'8 3. Devife of all his Efrate, whether a 

6. For Rent, nil debet a~ to Part, anq Fee, or only an Eftate for Life, 
nil habuit in Tenement;! as to other , paffetb, 90 
Part, makes the, Plea double, :2 54 4. Qf all his Eftate, paying Debts, 

. ~ , &c. a Fee pa{feth, ibid. 
Ween of $ift anb ~eei.l~. 5. I ratify and confirm all thofe 

, Efrates made to my Son George ill 
I. Not good againfr a, Creqitor who Marriage, actor.ding to the Writing 

obtained Judgmentagllinfi him who made by me, which VVriting was 
made the Deed, then paid the De- defective, yet the Heir was difin-
fendant, fo that he gained a ne,w: herited thereby 13 [ 
Property, and avoided this Gift, 52 6. Of feveral Rents expreffe~ ,in feve-

2. Subfequent Claufes which are ge- ral Writings, 'tis a good Devife of 
oeral, {hall be governed hy prec~~ , the Rems, J 32 
dent Claufes which are particular, 69 7. A Man had two Efrates, caUed, The 

3. Defe'B:ive where it (ball be fupplied The Vpper HOll[e, and Lower Houfo 
by a Will" ' . 13 I Tenements, he devifed all his Mer .. 

4.' For Rent, may bo brought by a fuages, &c.' viz. two Parts of the 
Grantee of a Reverfion, " . 3 Nether-houfe-Tenements to his 

Grandfon it'\) Tail. but mentions 
-Wemurrer. not the Upper-Houfe-Tenements; 

yet it paWed by the Particle AU,' 
I: Where an Exc.eption whiCh might 'and the viz. {ball be taken t9 be 

be: gqod upon a Demurrer, is'cured _' direfrive, and not refrriltive, 141 

by a VeJaiCt, 133, J 75 B. For fifty Years to A. afte!wards to 
, the Heirs Male of the Body of A. 

J0elnre. and for want of fuch HTue then to 
i .To hisDaugbter upon Condition that B. this is no Eftate Tail in B. be-

fhe conCent to marry his Nephew, caufe there was no Freehold to fup-
and if (he refufe before the is 2 I, or port it, " 25) 
in the mean time marry another, the 9" To his Wife for Life, Remainder to 
Devife to be void. and then he.li- ' W. D. and if he hath llfue Male of 

his 
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his Body, then to his Brue; and if ment of Jufiice by a lion obftallte, 
no Brae Male, then to S. this is an Page 91 
Eftate-Tail in W. Page 258 ~i(fter~. 

J o. When an EO:ate-Tail (ball ari[e 
by Implication in a Devife, 317 i.Omrefs for Rent upbn tbe late Act 

of Parliament, and an Action ot 

J0ebife <i~etuton.1 t 
Trefpa[s brought theteon, and held 
gOdd,. . . 2~1 

2. Of the GOdds of a Stranger for 
Rent taken Le'lJant and CONchant, 
Notice muft be given either to the 
Owner of the Goods, ot Tenant of 
the Lands, 394, 391 

I. Devi(e of a Term to his Wife for 
Life, then to his Son for Life., and 
made his Wife Executrix; the Wife 
died intejlate, AdminHhation de bo-
nis non was granted to the Son, a ~ibo~,e. 
Creditor of the Teftator brought an 
ACtion againfi: him, and upon plene Pending a Suit in the Ecc1efiaftical 
adminiftravit pleaded, it was held Court, one of the Parties dies, a 
to veft in the Son by Way of Exe- Sentence afterwards for a Divorce 
cutory DeviCe, • 257 is not good, 182 

2. To A. in Fee; and if be die with-
out Brae, living W. then to W. and 
his Heirs; this is an Executory De
viCe, 28~, 284 

3. What makes an Executory Devi[e, 
what not, . 284 

E. 

cfafement. 

I s an improper Word, where a 
~ifabilitr, See ~leailing. Man pre[cribes for a Liberty to 

catch FHh, 366 
I. One fingle ACt is not fufficient to 

induce a general l'nabiIity, [0 as cfjettment. 
to make a Perron not qualified for ~ 
a Benefice,' J ~8 I. Will not lie of a Clofe (giving it 

~. OccafioQed by the Neglect of the a Name) containing ten Acres of 
Party, as not receiving the Sacra- Arable and Meadow, without di-
ment, to make him capable of an fiinguHhing how much of each, 
Office, is no Excufe to him, 272 becau[e of the Uncertainty of the 

Thing, whereof the Sheriff is to 
~iCpe~.'J:~t\Ll;n. deliver Poffeffion, 97 

'. 2. De uno mejfoagio five tenemento is not 
Whr.ther the r:~1X~g; (sn dnfpenfe with good, becaufe of the Uncertainty, 

a~ St~tute rrt8!Gk; flo!r (iel'':'> Ad vance· 13 6 
dJ 3. Ejectment 



The 
3· Ejectment de uno MefJuagio Jive Re- . 

po jitorio; becaufe of the various (fatal'~ 
Significations of that Word, not. 
good, . . Page 136 It is Abure to work it, becaufe the 

4· De mineril Carbonum; tho' this is Party bath it by Authority of Law
7 

feeming.ly uncertain, yet it may be _, I. • Page 39 1 
fupported by Ufage, I43 ~blOen't. 

S. The Court would not compel the ' 
Plaintiff to deliver a Note in Wri- Depofitions in Chancery, taken de hene 
ting what Lands he claimed in the ejfl, upon a Bill filed before an An. 
Declaration, being general, 214 fwer came in, were allowed to. b~ 

given in Evidence, l4i 

\ 

,W,hat it is,. viz,. a ,Prohibition of 
State, by Advice of the Council, I'. Cohtrary to the Devif~, is void, i: ( 

179 2. When it makes a Leffee only Te ... 
nant at VViU, ibid. 

Where there muf\: be an acrual Entry A J d ' t f B R . ' fc d 
to make an Affignmenr, or Devife, I. th u gme

t
" 0 d . n; . revferEe, 

ood where not 8 ey canna awar. a. n nt 0 xe-. 
g, , 4 cutlon. of Damages In. the Exche-

• 0 • ' !fuer-Chamber; but this mufi: be done 
'<ftro~ ant) mtit of <ftto:. by B. R. ':; .' .116 

'. 2. They have only Power to affirm 
I. Judgment againfi A. who entered or reverfe I' ibid. 

into a Statute, and died: Error 3. Yet where Judgments are given 
was brought upon the Judgment, for Defendants, and reveifed in 
ancl pen~ing that .Writ the Money the Excheque.r-Chil,,!ber, /. they may 
was paid upon the, Statute, and awar~ a Judgment, !<,.uod retupc-, 
beJd good, there being. not enougl} rare debeat, 120 

to fatisfy both the Creditors; for : 
the Execution of the Judgment Was cf~e,uto~, See arftgrtment. 
fufpended by the Writ, , 248. , . i. , 

~. It will not lie after a Scire fac. I. Brought Debt in the Detinet, for 
brought, and two Nichill returned, Rent due in the Life of the TeCta-
for that amounts to a Scire feci, tor, . 44 
which,is a Judgment by Default, 2. Debt againft.him, he pleaded feve~· 
and therefore the Writ comes too ral Judgments, and that he had hot. 
late~ ~ I 4, 315 Affets ultra, ,. .63 

L I ! 3- ShaH , 
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3. Shall not bring Debt on a Judg- 4. Two Deeds made at fevenl Times 

ment in a perfonal Attion till after between the fame Parti~s, a~d ~f 
a Year and a Day, Page 235 the fame Land, but varymg 10 LJ-

4. Executo;r may'bring a Replevin, or mitation, the Fine following the 
Detinue for Goods taken in the Ufe thereof, {ball be guided by the 
Life or' his refiator, 404 laft Deed, Page 108, .69 

5. May have Trover for a Converfion 
in his Life-time, ibid. --. ---~--------

6. May have an Adion of Efcape 
upon mean Procers, -and Debt a-' G. 
gainH: the ParHhioner, for not fet-
ting out Tithes, <l5aming. 

<f~to~tion., See ~nfo~mattort. 

F. 

:Jfee~. 

A. N Action will lie at the Com
. man Law for Proctors Fees, 

255 
fla,:, See ~ttl)t~. 

:t'o~cible <fntrr, See ~ntlUlritton. 

-1fine~. 

W Hether the Statute relates to a 
Wager or oat? 410 

<3tft., See ~een of <l!)tft. 
~ 

<l5~ant~ of a ([ommon 10erfott. 

I. In Confirudion of Grants, Regard 
is to be had to the E{{ate of the 
Grantor, 172 

2. Of an Office in Reverfion, where 
good, 279 

<I5~ant~ of tl)e laittg. 

, I. Of an Office, reciting a former 
I. A Fine levied by the Urue in Tail, Grant thereof to be in being) 

is an Extinguitliment of that E- which in Truth is not, makes the 
nate, 5 Grant void, . 276 

2. Where the Ufes thereof are de- 1... Of an Office, when it fhaIlbe void 
c1ared by a, fubfequent Deed, va.. by the Death, or Surrender of the 
rying from the Fine in fame former Grantee, when fuch Gran .. 
fmall Matter, the Parties and their tee bad really no Right; this is a 
Heirs (but not Strangers) are void Graryt, :2 76 . 
bound :26~ 3. When 'tis not well limited in it's 

10 But where the Deed is precedent, Commen'Cement, 'tis void; as, if a 
and the 'Fine levied afterward varies Perron who had a Term for Years 
from the Deed, it {{aods tingle, and is attainted, and the King {bonld 
-all Parties may aver againfr it, 2.63 grant the Term habenaHUI after the 

I End 

, 
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End of that Term; which cannot 
be, for 'tis extinguilhed by Attain
der, Page 276 

4. When a Grant is in being, and ano
ther inade,the fubfequent Grant muO: 
recite the lirfr, or 'tis vOid, 277 

5. When a Grant cannot have that 
Operation, as intended by the King, 
'tis void; as, a Leafe for Years, 
and afterwards the King reciting 
that Leafe, grants the Reverfion 
but before the Grant was fealed, 
the firfl: LeITee 'furrendered to the 
King, the Grant of the Reverfion 
is void .. becaufe he had then the 
Poffeffion, 277 

6. When <tis uncertain as to its Com
mencemetlt, yet it may be good, 

278 
7. Grant a tempore plen£ tEtatis, when 

the Grantee was aCtually at that 
Time of full Age, yet good, 279 

o ®uu, See :)Jnbirtment. 

The Perron fuooting not having 1001. 

2. If efIoigned before the Lord fei
zes, then to have the Beafl of ano~ 
ther, void, Page :P I 

I. The Prefentment of JI.,{lices upon 
View may be traverfed, 38 

2. Indictment for not repairing, upon 
Not guilty pleaded, you may give 
in Evidence that 'tis not a High
way, 38 

3. When Lands are given to repair a 
Highway, and fold to another who 
char,ges his whole Lands for that 
Purpofe, he, and thofe who derive 
a Title under him, thall be charged 
ratione ten1tr£ of the whole, and not 
only of the particular Lands firfi: 
given, . 49 

~omine teplegiaui.'Jo. 

In this and Replevin the proper Re-
turn is elongavit, 183 

per Ann1tm, cannot be convicted by ~Untl~ei.'J. 
a lingle Jufrice, unJefs he is brought ' , 
before him inftanter, upon View of Is a Liberty, in its Commencement it 
the Offence, 51 was divided from the County, but 

(jl;uinea~. 

How they mufi be demanded 
Attion, 

H. 

in an 
410 

the Bailiwicks were re-united to the 
Counties by the Statute of Ed. ~. 

339, 343 

1amatcs, See-l1a\U~ of England. 

ll}eriot. Where a Judgment was aided, there 
I. Prefcription to have it of every being no Continuances, 8]' 

Stranger dying within his Manor, 
not good, 321 9jmplication,l 
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9. For a Riot, omitting contra formam 

jJmplt,atioll, See Webife. Statuti, yet good, Page 164 
10. For erecting of a Cottage, &c. 

I • Where an Efrate arifeth by Impli- & ulterius pr£fintant, that he did con-
cation, where not, Page 154 tinue it contra formam Statuti; this 

2. Where an Efrate for Life {hall a- Conc1ufion goes to the Jaft Offence 
rife by Implication to execute an only, and therefore the IndiCtment 
Efrate-Tail, :2 58 was qua{bed after a Verdid, 345 

3. An Efrate-Tail by Implication in a I I. Qua(hed for Uncertainty, 32. I 
Devife, 3 I 7 12. Againfr a Cloth-worker not living 

4. Where an Efl:ate for Life will arire in a City, Borough, or Town-Cor-
by Implication in a Deed, and porate, and keeping more than one 
where not,. B8t Loom, . 379 

~ni.littment~ See abbition. gJufotmatiotl. 

h Proceedings therein not to be nay- gJufo~matiou fo~ a l!Uot. 
ed upon any Account, it being at 
the Suit of the King, 8 I. For Extortion againfr a Ferryman, 

:2. Doth not 1ie before J ufiices of the for taking ~ d. de qllibuJdam ;gno~ 
Peace for {hooting in a Gun upon tis pro tranJPortatione cujllJlibet Equi, 
the Statute of 2 &- 3 Ed. 6. for they void, becaufe the certain Time is 
want Jurifdidion, 5 I not mentioned, in which th<4t Of-

3. Whether it win lie for keeping an fence was done, 101, 103-

unlicenfed Ale-haufe, 145 2. Void for the Uncertainty, 101,321 

4. oTis the Method in B. R. to pro- ,. A common Informer mun: profe-
ceed upon Indictments, and that cute within a Year upon a Penal 
Court {hall not be prohibited with- Statute, 13 G 
out negative Words, 145 

5. Upon 5 Eliz. for uGng a trade of 9inQuifrtion. 
a Tiler, not being ApprentiCe to it 
for 7 Years, and doth not fay that I. Where the Forfeiture is found, the 
it was a Trade ufed. at the Time 0 King is immediateI y in Poffe(Iion, 
the making the St:i[ute, I 4~, 146 56, 57 

6. Shall not be qua(hed for falfe La- 2. For, a Forcible Entry upon a Te-
tin, or Surplufage, 159 nant for Years, it .mna be expulit 

7. lndiament for High Treafon, not and not dijfei/ivii, 249 
concluding contra ligeantiiC [ute debi-
tum, rever fed for that Reafon, 166 g]ntlitutton. 

8,. For Murder, omitting that the Per-
fan Oain was in pace Dei, yet held If the BHhop will not infiitute, tbe fix' 
good, 164 Month5 allowed to the PatrOn to 

! pre[ent 
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prefent fhall be accounted from the 
Death of the Incumbent~ Page 140 

:lJntentiotT. 

This is chiefly to be confidered in a 
Devife, 282, 283 

3lointenantS, See @leal1ing,QtoppboltJ. 

The proper Conveyance from one to 
the other is by Releafe, and not by 
Grant or Feoffment, 15 I 

9lointJer tn action, See l5aron 
ann ~etne. 

luri~LJittton. 

Where temporal Courts have Jurif
ditl:ion of the R.ight to an Office, 
and the fpiritual Court to the Exer
eife of that Office, yet the Right 
{ball be tried in the Courts at 
Law, Page 28, 29 

Slurp. . 

J. Where they find more than. they 
ought, yet the Plaintiff fhall have 
Judgment in the Action, (0 

2. Where the finding of. a Jury quod 
c.oncefJit {ball be taken 'to be quod 
reiaxavit, 15 ( .Where the AClion arif~ u pan a Con

trafr, they may join, but not if 
upon a Trefpafs, 18 I 31u{ffce~ of ~eace, See 3lufitticatioll+ 

1utJ~ment. I. Have Power by the general Words 
of their Commiffion to hear and 

I. The Form of its Entry when a'Ver~ determine Offences upon any Sta-
dia: is. for the Defenda'nt upon tute which concerns the Peace, 5 I 
a Nonfuit, and upon a Demurrer, 2. He is a,Trefpaifer if he proceedeth 

87 irregularly in his Office. viz. ~y 
2. Was fet afide after the Plaintiff fending a Warrant to take a Felon 

had levied Part of his Debt; for without Oath made of the Felony 
which Trefpafs was now brought committed, 349 
for taking' his Cattle, and the for~ 3- Have not Power to take Indid-
mer Plaintiff not allowed to bring ments upon Penal Statutes, with-
the Mony levied into Court, 16. out exprefs Ppwer given to them in 

3. Judgment againfl two, who both the ACtS themfelves, 379 
died, a Scire facial was brought 
againft the Adminifi:ratrix of one ,lutlificatiou. 
of them ; and after two Nichils 

" retorned, the brought an AHdila I. Under a Seitin in Fee generally, 
querela, and had Judgment that being charged for an Offence, is 
(he ought not to be charged a- not fufficient without fhewing the 

. lone, 3 J 5 Commencement of his Blare, ~46 
M m m '2. Un-



The TAB L E. 
2'. Under Warrants of Juftices of 

Peace and Commiffioners of Sewers 
or Excife, where good, where not, 

Page 350 
~. ,In Trefpafs the.Defendant mll{\: fet 

forth a particular Power and Au
thority to take, &c. for ad vel per 
NJandatum g~nerally is not good, 

, 378 
4. For taking Cattle for Part of Rent 

due for one half Ytar) and doth 
not lliew how the other was fatif· 
fied, not go.od, 402 

)L,apfe. 

)Limitation of action. 
Accounts current between Merchants 

and Traders are excepted out of 
the Statute, but not Accounts fla
ted, as upon a Bill of ExclJange, &c,. 

Page lOS 

)L,imitation of <fftatt. 
r , 

Where the right Heirs {ball take by Li
mitation, where QY Purchafe~ 257 

Where the Billiop refufes to infHtute, I. REto!n thereof ought to be cer
becaufe the Clerk is not qualiqed, taIn, 34 
the Living thall ]apfe if the Patron 2. It will not lie where there is a pro-
doth not prefent within fix Months per Vifitor appointed by tbe Foun-
from the Avoidance, and not fix der, . 122, 236 
Montbs after Notice of. the BHhop's 1. To remove a FeIIow of a College. 
RefufaI, 140 vel caufam jignifi~are, whether it will 

lLa1ll~ of England. lie, 231 
. 4. To admit a Fellow to a CoIlege~ 

1amaica, Barhadoes, (;»c. are not go. and the Return thereof where good 
verned by the Laws of England, where not, J - 368 

285 5. Denied to make one free of a Cor-
J1eare~. poration who had ferved an Ap-

t. Where fubfequent CJaufes and prentice{bip~' ,234 
Words qualify thofe which go be- ;6. It may be granted to abate a Nu
fore 10 fance, 237 

2. Leiee for Years may bring -an 7· .To admj~ one to a FelJowlliip, be-
Adion on the Cafe againfl: his un- mg nommated the~eunto, and not 
der Leffee becaufe he is charcreable yet of the FoundatIOn, 260 

to the firft Leifor 'for conrequ~ntial 8-, Granted to the Dean and Chapter 
Damages, 9 of Wefiminfler to admit one to the 

Office of Bailiff, 281 :a.-tberate. 
Being returned, the Cognizee hath 

thereby a Poffeffion only in Law, 
he muH bring an Ejetlment- to re," 
cover the actual Poifeffion, 48 

4 

g@antlaugt). er,.. See ~leatJing. 
~[\rrta~e. 

[. After the Death of one of the Par
ties there ought not to be any Sl~it 

In 

• 
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in the Spiritual Court, to make the 
Marriage void, Page I B2 

2. The Party may be punifhed after
wards for locefi, hut the Children 
{hall not be made Baf1:ards, 182 

yet the Leffee may give Poffeffion 
to the Ailignee of the Reverfion, 
and he is not obliged to give No~ 
tice of the Affignment to the lira: 
Leffee, , Page") 2, 73 

,. The Patron ought to bave an con-
~at(bal, (fatl, See ~~obibition. venient Notice when' his Clerk i~ 
~a.~er antl~erbant,See 1Robberl!'" refufed by the Bilbop, '40 
. . . '. 4. Where a Thing' falIs properly 
Mifnofmer pleaded In Abatement, 347 wi,thin the Knowledge 6£ the Plain-

tiff, there Notice muO: be given to 
• . ~ontlJ~· , the Defendant, otherwife not, 2~O 

J. Where they mnn: be computed iu- 5· Where it ought to be given, where 
nary, where Calendar, 95, IBS not, 239 

2. Where a BHhop refufes to grant ____ ~--------
Infiitution for Inability, the fix 
Months fhall be accounted from 
the Avoidance, and not one from. 
the Time of Notice to the Patron 
of the BHhop's Refufal, 139 

Sllt)urber, See ~arllatl. 

N. 

o. 

I N what Place a Fellow at a Col .. 
lege ought to take the Oaths, 237, 

. 239 

®ftlce anti ~fucet, See )Santi and 
$~ant!S of tl)e llttng. 

Ne exeat regnum. , . . 

W HAT it is, and upon What I. Grant of an .Office to two fin.ce the 
. OccaGon ufed,' 179 Statute I Eltz. {ball be an EVidence 

. , , i , " ,that'it was gra.nted fo before, 17 
~oucoufo:mtff, See ~trabll~tl? 2. A MinifteriaI Offite may be grant-
~Otl ob~ante,~ See ~trptnrattOn. ed to TWO, but not a Judicial Of-
" ~ottC~, See afftgnmcnt. . fiee, . ibid. 

I. Of an Affigrlmeot of a Term need 3. Grant of tbe Office of .Regifier to 
not be pleaded, becaufe the Af- the Court of Admiralty, is a Free
fignor is only liable by Reafort of hold 'for Life; and tbo' they do 
the Land; and when be hath p~oceed by t~e CIvil Law, yet ~he 
parted witb that, he ought not to RIght of that Office {hall be trIed 
be charged longer, '., 7'*, 76 at the Commom La:,,? 27, 2.B 

~. Leflee gave Bond to dehver Poffef- 4' The .O~ce ?f a Hegt11:er of a Bl-: 
fion at the End of the Term, the fhop IS hkeWl[e a Freehold, and the 
Leifor affigned before that Time, Right {hall be tried at Law, ." 2.~ 

5. Non-



The T /1 B' LE. 
). Nonufer of a private Offi::e, with-

out fome fpedal Damage, is no For- P. 
feiture, Page 34 

6. Where a Man may be deprived of ~attlOtl. 
a private Office without a fpedal 
Summons to {hew Caufe~ &c. 35,j7 WHether Murder can be pardon-

,. Reproachful Language by an Offi· . ed by expnfs Name, Page 61 
eeT, may be a 'Caufe to bind him 
to his Good Behaviour, but no ~atlfament. 
Forfeiture of his Office, 34 

8. The Office of a Regifter of a Billiop r. Upon a Writ of Error returnable in 
may be granted in Reverfion, 219 ParJiament,theTranfcriptof.the Re-

9. Officer executing a void or .iUegal cord is only removed, 12 ') 
Warrant, is excufable where the 2. They have not only Power to re-
Court hath a general Jurifdiltion verfe or affirm, but they may give 
of the Caufe, for this may be a a new Judgment, 125, 12.7 
Miftake, 150 3. Upon the Reverfal of a Judgment 

10. Where a particular Jurifdittion of B. R. that Court cannot give a 
exceeds its Authority, the Officer new Judgment, for they have exe-
is liable, becaufe all is void, 350 cuted their Authority by giving the 

I I. He is favoured in Law as to Exe- firll: Judgment,'. 127 
cution of Procefs, 352 4. The Remittitur not being entred in 

12. Where executing a Procers mir- B. R~ the Parliament gave a. new 
awarded {ball not make him guilty Judgment in Ejectment, viz. !2..,uod 
of Trefpafs~ ~ 53 (the Plaintiff) reeuperet termil1um, 

13' Officers of Jufrice have Efrares having before only faid, quod Judi-
for Life in their Offices at Com- ciHm B. R. revocetur, &c. 127 

mon Law, J69 
~arrOlT. 

I. Is obliged by Law to give an Ac-
Made at a Mineral Court at ~lendip, count of his Faith in Latin when 

viz. That the Defendant {bould for- examined by the Biiliop, 13 > 
feit his Mineral Tools and Goods) 2. Attion brotlgbt againfr him for 
and be b~mi{hed from the Hills for not keeping a Bull and Boar, not 
ever, is againfr Law, '48 good without alledging that he was 

obliged by Cufiom or Prefcription 
fo to do, 2.4[ ~~bitlarl! • 

As to the Examination and InfHtution ~erfo~nlante~ See ~~onlife. 
of a Clerk, is not not a Minif1:er 
but a Judge, 135 ~lta 

4 

• 
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a Rdeafe, and not a Grant, is the 

10lra ants ~Ieanitlg;~. proper Conveyance, Page 151 
9. Where new Matt~r is offered in a 

I. Debt againfi: an Executor, who ,Replica'tion, the Plaintiff ought not 
pleaded feveral Judgments, and that to conclude to the Country, but 
he had not Affets ultra. to aver his Plea, , 285, 286, 376 

The Plaintiff replied to each Judg- 10. Whe're SeiGn in Fee is pleaded by 
ment, and that they were kept on Way of JufHfication of an Offence, 
Foot by Fraud. , ' .. . the Defendant muil fet forth the 

The Defendant rejoined, and put all Commencement of his Eftate, ~46 
the Judgments together, and de- II. Where the Defendant pleaded 
nied the Fraud, &e. "Page 64 [pecially, by Way of Excufe, for 

2.. In Debt for Rent, the Defendant an Affault, when he lliould have 
pleaded "il hJzbuit i1l tenement is ; the pleaded the general Hrue" 404-
Plaintiff replied, That he demifed 12 .. Where it was not a direct Affir
to him adtune plenam haben. potefta- mative, yet held good, 405 
tem, whether good without {hew- 13. Where the Intention was put in 
jng what Eftate ?' 78 Hfue, and yet the Plea held good, 

3. ,Whether a Plea of Cbnvittion of . ~ 2.49 
Manflaugnter be a good Bar to:ih 14. Nil debet as to Part, and nil habllit 
Appeal of Murder? 100 in tenementi~ as to. the other Part, 

4. Which go to the Difability of a Per- makes the Plea double, 254-
fon,ought to be very certain, 136 

5. Where Pleas muft be framed ac- tE;Oltcf of gtlurattce~ See action 
cording to the Operation of Deeds, on tl)e <!tate. 
and not according to the Words, 
viz. if the Deed is dedit & cOllcefjit ; ~ooi. 
this is a Grant at Common Law, . ' 
and therefore muft be pleaded with Rates made by Officers flute the Sta-
an Attornment, 159 tute, and Proof of a Chapel before, 

6. If Tenant for Life grant his E· win not make it a, ParHh in Repu-
fiate to him in Reverfion, this muR: tation, for they mult have all other 
be pleaded as a Surrender, 151 parochial Rites, 157, 158 

7. If one Joint.tenant makes a Fe-
offment to the other, this is not ~otreffiotl. 
good at Common Law, becaufe 
they being jointly feifed, one can· I. VVhere a Man declares upon hii 
not make Livery and Seifin, there· Poffeffion for a Wrong done, 'cis 
fore it muft be pleaded as a Con· well enough, but 'tis other wife 

, firmation, . 150 where the Right is in Quefl:ion, 419 
8. If one Joint-tenant pJeads that the 2. 'Tis otherwife alfo in an ACtion of 

o~her conceffit, 'tis not good; becaufe Trefpafs ; fo~ if the Plaintiff will 
N n n Jay 
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lay a Charge upon the Land, he Perfon from an Office far lnfuffici-
mull: fet forth a Title, Page 421 eocy in the Civil Law. Page 30 , 3 ( 

2. Suggeftion of a Modus for Tithes 
of a Water Corn.mi1l, which an
ciently had only a· Pair of ~i-II-

VVhich go to divefl: an Efiate, muO: fiohes, but of late two Pair; yet 
be ftria:ly purfued, 265 the ~rercription {hall go to the 

wbole, becaufe the Mill is the Sub
. fiance, &c. 45 
3. To the Arches for Proctors Fees, 

t. Bounded by Act of Parliament, 207 2;, 

2. Not excluded by affirmative Sta- 4. To the Court of the Earl Marfhal 

. ~~etogatibe. 

tutes, 209 upon a Libel in the Court of Ho

ll)~er'ttption. 
nour againft the Defendant for mar- ' 
{haIJing Funerals, 128 

s. To the Court of Aldermen in 
I. For Eftovers is not defiroyed by London about building upon a void 

the Alteration of the Rooms in the Space e>f Ground within the City, 
Houfe, . 46 1.5 I, 152 

2. Where "tis found by a Verdid: 6. Not allowed for calling a Woman 
larger than 'tis pleaded, yet held Whore, unlefs Oath is made that 
good, . 89 the Words were fpoken in London, 

3. To charge the SubjeCl: with a Du- 367 
ty, mufl: import a Benefit or Re
compence to hi~, or elfe 'tis void, ~~omtre. 

323 
~~ibit1? of <!etlate. II VVhere the Manner of it mull: he ob-
o ferved, 60 

May be transferred by an Affignment I 

of a Term for Years, &e. 72 ,--------' -----

~~ibit1? of <ltontrLlct. 

Remainders between the Leffor and 
the Executor of the Leffee, not
withfianding futh Executor bath 
afiigned his Term, 73 

~~olJtbitton. 

I. To the Articles where the Matter 
was concerning a Deprivation of a 

I . 

Q 

~uo [Uarrsnto. 

I. WHether it may be brought 
againft particular Members, 

or againfi the Body Politick, 54-
2,. Where the Franchifes are ufurped, 

the Judgment is, quod extingllan. 
tur; but when they are abufed, 'tis 
quod c~pjantur in mamu Domini Re
gil, 54, 56 

3. This 
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3. This Judgment doth not deftroy for the Ufe of the Heirs of the 

the Corporation, Page 58 Husband, begotten on rhe Body of 
his Wife, Remainder to the right 
Heirs of the Husband. , 

R. They had Iffue a Son, who died with· 
out Hrue. 

Then the Wife died, and the Husband 
furvived, there being no parricular 

GIven upon 11 Writ of Error, is Eftate to fupport the contingent 
taken by itfelf, and is no Part Remainder, it was adjudged for the 

Qf the Record, and therefore it may Heirs of the Wife, Page 155 156 
be removed into B. R. by Certio- 2. Where a contingent Remainder is 
rari, 104 void without a particular Eftate for 

Life to fupport it, 259 
3. Devife to the Father for Life, Re

mainder to his next Heir Male in 
Ufes thereof declared, and afterwards Tail, the Father made a Feoffment 

changed by a fubfequent Deed, 262 in Fee with Warranty; this de· 
(troyed the Remainder, becaure it 
could not vefr eo inftante the par
ticular Eftate determined, 284 

l1leIatiotT. 

Where a Surrender is made, and the 
Party dieth, the Surrendree {ban 
afterwards be admitted, for the 
Land is bound by Relation, 253 Where it {ball arife out 

Eftates of the Grantee, 
meleafe. 

J. Of all Adions ufq; diem datu!, doth meplebttl. 

of all the 
4 

not exclude an ACtion, the Caure' . h A.' 
whereof did arife on that Day, 182 For taktng .ona, cataUa 0" ,,'!'erl"; 
Trover againfr two; there was a the DeFendant .made .Cog~lzance 

2. VerdiCt againfr one, and the other for taktng aver~", which did l!0t 
p1eaded a Releafe, and had a Ver- anfwer the whole. therefore vOId, 
difr; the Plaintiff could not have "S 1 ' 401 

Judgment againft the other, for the 1!icpltcatlOtl, ee lD eszHng. 
Tro'Ver being. joint, a Releafe to 
one difcharges the other, 380 VVhere 'tis good in Subfiance to 

avoid a Plea, 78 

lltcluainner., See ~ebife. 
mefcou~. 

I. Baron and Feme join in a Fine of the 
Lands of the \Vife to Trufiees, &c. Return thereof held good, 
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1liefcrbation. Scire fae. See lRecogtliisttce, gtlllli;; 
ntftr(ltiOtl, cfrro~. 

Of Rent, fecundum Ratam, upon. a . 
Demife at Will, not good, becaufe J. Where the King cannot re-feize 
no Time limited when it {hall be without a Scire fac. Page 57 
paid, Page 79 :l. Againfr the Bail upon ~ Writ of 

1!ieto~tl. Error; the Judgment belOg affirm .. 
. ed in B. R. you mufr remove the 

To a Mandamus, or Habeas Corpus Recognizance by a Certiorari, IC4 
ought to be certain, yet a conve- 3. It lies upon' a Judgment after a 
nient, and not a precife Certainty, Year and a Day by Virtue of tbe 
is well, 34, 36 Statute TV. 2. 248 

lIictra~it. 4. Plea in Abatement of a Writ of 
Error d'epending, is not good to a 

Is a Bar to the fame Action for ever, Scire fae. ihid. 
fo long as the Judgment (bnds in S. Ought not to be fa the Lords me-
F2rce, 87 diate and immediate, before the 

meberrton. Reverfal of an Outlawry in Trea .. 
fon, becaufe the Forfeiture doth 

For Life, where a Grant thereof veRs not go to thetn, but to the King, 
an Intereft prefentIy, 2'4 . 366 

3lteboc8tiotl., See 10omtts. 
11ttot, See 9jnfolmation, 

mobber!, • 

The Servant was robbed, the Maner 
or _Servant may bring the Action, 

303, g04 

s. 
~acramtnt, See ~irabtlit!'. 

~ati~factiotl. 

6. To repeal Letters Patent, 275 

~tberan,e tn action. 
Where it fuall be, 180 

@>l)eriff. 

I. Where there are two SheriffS of a 
City,and an Information is brought 
againft one of them, the Venire fae. 
may be welJ awarded to the other, 
and not to the Coroner, 65 

2. An Action of the Cafe was brought 
againft him by an Executor for a 
falfe Return, made in the Life-time 
of his Tefrator, and heJd good, 40 3 

ALeffer Sum cannot be pleaded in 3. Debt will not lie againfi him for 
Satisfaction of a greater after Money levied in Execution, '40 4 

the Day of Payment is incurred., 
I ~tattrtr.. 
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2. It cannot be exacted of the Sub

~tatute. ject but when they have a Benefit, 
Page 320 

3- There can be no Pre[cri ption for 
I. Where a Pen~lty is given bya·Sta- a Toll thra' 3

2
0 

tu.te .to a ~ro{ecutar~ fa as he ~ues + LefTee for Life or Years, or Tenant 
wlthm a TIme prefcnbed, a Latztat at Will, may preCcribe to be ex-
rued forth is not a Commencement empted from Toll 366 of filch Suit, Page 130 ' 

2. Statutes muft have a reafanable 
Conftrudion, . 271 

~ubreQueut ftlaufez, See ~eebp. AgainCl: the E!tate of the Teaator doth 

~urp!Ufage. 

Will not make an Indidment il1~ 160 

~urte"ner, See ~oprlJoln+ 

T. 

~en:ant in '~atl+ 

not die with his Perfon, 40 4 

f[terpaf~. 

I. Will lie where a Man hath a por-
feffion, and no Property, 39 2 

1. Trefpafier ab" initio when a Man 
hath an Authority by a Statute, 
and doth not purrue it, or abufcrh 
his Power, 39 I 

3. Trefpafs quare vi & armis, whether 
it will li~ againCl: the Owner of the 
Soil, 187 

T Enant in T~iJ, who had alfo the ~teafotl. 
Reverfion 1 n Fee, makes a Leafe 

to commence in /Hturo, the Brue.in Indietment therein and the Vv"ords 
T~~l levies a Fine, w~ich is an Extln:. ipfo vi vente comb~rentu~ left am of 
gmlliment of the Tad, and the Cog- the Judgment for which Reafon it 
nizee of the Fine {hall never avoid was reverfed ' 4

01 this Leare, becaufe it arifeth out of ' 
both the Efl:ates, viz. out of the 
Eftate-Tail and Reverfion in Fee, 3 'Qrrober •. 

I. Will lie for a Bond by the Name 
'(!Coli. of bona & catalla, viz. de IIno fcripto 

obligatorio, I 56 
I~ For what it was paid at Common. 'i. De dllobuJ. Garkis, Anglice, Sheaves 

Law, 319 of Corn, 15. VOId, 321 

000 



The TAB L E. 

I. Ought to be paid for fulling Mi1Is, 
Page 45 

2. Between the Declaration and a 
Note uponwhicp the Afrion was 
brought, for whkh ReaCon a Judg
ment was reverfed, Page 410, 4[ [ 

[lenue. 

2. Tithes of Flax, whether they fhalI 
be great or fmall, according to the 
Qpantity of Lands rowed there
with, 184 

~. A Cuflom alledC1ed in non Deci·' perniCe of a Meffuage in & jUper de
=' mando in a whole° Hundred is void, cli1)itatem de Hampfted HiU, 76 

without £hewing that there was a 
fufficie~t Maintenance for the Par- <Ilcrbirt. 
fan behdes, ,336, 34<;' . 

4· Non~ could claim tbem before the Where it cureth the DefeCt of a bad 
Coun~il of .Later~n, beca~fe there Declaration, 133, 175, 187,246 
were no Panfhes tJll that tIme, 337 

5. A Layman cannot prefcribe i,t non 
decimando, yet there may be a Cu
fiom to exempt him from Tithes, 

341 I. 
6. Where they a're due of Common 

What he is, and when he began, 

Right, and where by Cufiom, 341, ~. When firfl: endowed, 
".84 
246 

344 
7. cunom to be exempted of the 

Tithe of Vnderwood, ufed in a Pa· 
Clifito~. 

rifh for fencing Corn, is good, but J. Hath Power eo nomine to bear Ap-
muf\: {hew that the Tithes are pa.id peals, 109 
to the Parron, 2. May deprive without the Concur-

a. Prefcription to be dircharged of renee of another Perfon, 110 

Tithes in a Vill is too particular) 3. If he hath. no Authority by the 
but'tis good in a whole County or Founder to determine Offences, yet" 
Hundred, 34 2 'tis incident to his Office, 23 8 

9· For not fetting them out upon the 4. Hath no Power over a Nominee 
Statute of Ed 6. 'tis fufficient for till admitted to the Foundation, 
him to dec:Jare that he was pro- 260 
prietarius without, {hewing a Title, 

422 

a1ariauce. 
mnttl? of If'otrrrCiou. 

I. Extinguifhed a Way, g61 
I. Between the Original and the De- 2.. Extinguifheth Rents and Com-

cIaratiqn, • 246 mons, and all Matters of Char-
S "g~ 
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aes on other Mens Lands, but not 
Eafemems, fueh as Light and Air, 

Page 364, 365 

An Ejedment fupported by Urage, 
143 

. ?!'Ilf"~ 
\U-H". 

.- I. Conveyances to ures muf\: be go
verned by the Rules of the Com
monLaw, 155 

2. Poffeffion is transferred by the Sta
tute to fuch ures which are in be
ing and not to a Pollibility of an 
ur; Ibidem 

:;. An' Agreement between the Parties, 
tho' it doth not operate as a Deed, 
it will be fufficient to appoint an 
Ufe, _ 264 

VV. 

Ulaile. 

N o Remedy ~t Common Law for 
voluntary or permiffive Wafte 

by Leifee for Life, or Years, 10 

Way, becaufe 'tis only an Ea[e~ 
ment, Page 366 

r. A latter Claufe in a Will fluB tlOJ 
bq. taken in a larger Senfe . than 
what goes before; as a Devife to 
his Daughter, upon Condition ~e 
marry his Nephew, &c. Provijo, 
if Ibe refufe to marry him at or 
before Ibe is twenty-one Years of 
Age., or in the mean Time mar~y 
another, (which {he did, the Ne
phew dying at twelve.) Now thefe 
Words or in the mean Time marry 

J 

another, finn: be intended marry-
ing fo as to make her incapable 
of marrying the Nephew, 67 .. 

68, 33 I 
4. If the Intention is certain, tho' not 

fully exprem~d, 'tis good, 131 

1. Woman taken away by Force, is 
allowed to be a Witnefs of the 
Fact, 8 

2. A Patron is never allowed to be a 
Witner~ to maintain the Title of 
his Clerk, 17 

3. Where the Repair of an High-
. - - way is in Quefrion, none {ball be 

I. Cufiom t? have a Way over ano- admitted to be an Evidence, wh.o 
ther Ma? s Ground to C~ur~h or lives in that ParHh where the Way 
Market IS good,_ becaufe It IS an . 49 
Eafement and no Profit, 365 IS, 

t. Leffee for Life, or Years, or Tenant 
at Will, may prefcribe to have fuch 
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m itiJerna ltt. 
I. Where the Adverb viz. {hall be 

A CapiaJ iffued out againfl: the· De- taken directive or refiriCtive, 
fendants who enrred their Ap- Page 14 I 
pearance with the Filizer, apd 2. W,herC! the Word ad/me doth 
moved for a SuperJedeas to the refer only· to the Time of levy.· 
Withernam, and offered· by their ing, the plaint, and not to any 
CounfeI to plead Non ceperunt, Thing afterwards, 153 
which they were ordered to do, ~. Where they mull: be taken accord
and to give Bail to appear de die in ing to the known Acceptation, 186 
diem, Page I 83 

~trit of cn;rro~, See (frro;. 

FINIS-


