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in the Kings Bench. -

3 T was agreed by Jultice7gnes and Jultice Barck:
\ -Zey, (the Lord chiefe Juftice and Jultice Crooke -
§ being abfent:) That if the Sheriffe doe arreft
aman upon mefne proceffe, and returnea Ceps
corpws, and that the Defendant was refcued;
that no A&ion lyeth againft the Sheriffe: but
if the party bé taken npon an Execution, an Acion upon the
Cafe lyeth againft him, and fo is the exprefle Book of 16 E.4,
2,3+ Br. Efcape 37,upon which booke Juftice Fores faid, That .
it was adjudged in this Court, as above is faid.

/

2. Tt was agreed by the Court, That if a man in pleading
derive an eftate from another man, and doth not fhew what
eftate he'had from whom he deriveth his eftate; thatisa good
caufe of Demuriet: and Juftice Jones faid,That if 2 man claime
a Rent by Grant out of the land of any other man,i & not fuf-
ficient for him to fay, That fuch an one was feifed and conce/~
fir; but he ought to exprefle of what eftace he was feifed ; fo
is Dyer : butinthis cafe it was agreed, That the thewing of
what eftate,&c. ought to be materiall to the maintenance,and
fupport-of the eftate which he claimeth, otherwifeit is ngt
necefary, ‘

3. An A@ionupon the Cafefor words,was bronght by one

who was jonrneyman and Foreman of a Shoomakers (hop,
) ‘ . B which
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which was his living & livelihood.fer thefe words,viz.It is no:
matter who hath him, for he will Cut him out of doores. And
farther the Plaintiffe did averre, that the common acceptance
of thefe words amongft fhoomakers, is, That he will begger
his Mafter, and make him runaway : and fhewed that he was
particularly endamnified by fpeaking of thofe words. And the
Court was cleere of opinion,that the A&ion would lye, And
thefe rules were taken and agreed; For fome words an A&ion
will lye without particular averment of any damage, asto
call a man Theefe, Traytor, or the like ; thefe are malum in fe:
*And fome words will not beare A&ion without particular a-
verment of fome damage : as to fay, Such a one kept his wife
" bafely; and ftarved her ; thefe words of themfelves will beare
no A&ion: but if the party of whom the words were fpoken
-were in ele&ion to be ‘married to any other, and by fpeaking
of thefe words is hindred; there with fuch Averment they will
“beare an Action, It wasfarther agreed, That the words ought
to be fpoken to-one who knowes the meaning of them,other-
- wife they are not. a&tionable, as in the principall Gafe, they
were fpoken toa fhoomaker ; butif they had been fpoken
to any other who knew the meaning of them, ichad been all
one: And therefore fcandalous words which are fpoken to one
-in Welch, orany other langnage, which the party to whom
- they are fpoken doth not underftand,are not a@ionable:and it
~was agreed, That fome words which are fpoken although of
themfelves they are not a&tienable, yet being equivalent with
“words'which are actionable, they will beare an A&ion. And
- therefore it was faid by Jultice fones, That in Yorkefhire, (as
I remember) ftraining of 2 mare, is as much as buggering : and.
~becaufe thefe doe amount to as much, with averment they
will beare AQion. And all words which touch a man in his
livelyhood and profeflion will beare A&ion,And the opinion
of the courtalfo was, that the Averment ought to be, That
in this, and fhew it fpecially, the Plaintiffe was damnified ¢
imd fo it was agreed vpon thefe reafons, that the AGion did.
! yfa ,

~

4. The
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¥ 4. The opinion of the Court was upon a Judgement given
there,there ought to be two Seire faciasyone againit the Prin-
cipall, the other againft the Baile ; but one onely is fufficient
in the Common pleas;and that two Nichils teturned do 2=
mount to Scire feci,

5. There was a contrac made at Newcaftle, that a (hip
{hould fayle from Yarmouth to Amfterdam, and there wasan
a&ion of Debt brought upon the contra at Newcaftle, and
it was adjudged that the Action would not lye: and the diffe-
rence was taken betwixt a particular and limited jurifdi®ion;
as in this cafe Newcaltle is, and a generall jurifdi@ion, as one
of the courts at Weltminfter hath : forin the firft Cafe, no
particular jurifdiction {hall hold plea of a thiag which is done
in partibus tranfimarinis,although the originall (as the contra
in the principall Cafe) be made in England ; but contrarie in
cafe of generall jurifdiction, as any the courts at Weftminfter
have.

6. The coftome of London is, that any man in London may
pafle over,or put over his Apprentifes to any other man withs
in the City.

King and Cokes cafe. |
7 W’ilh’m Marfballand other bailiffs had an Execution{viz.
a Capias ad farisfaciend’) againft Coke and others,which
‘bailiffs came to Cokeshoufe, and lay one night in his out-hou-
fes privily, and the next morning they came to his dwelling -
houfe and gave him notice of the Execution,but Coke fhut the
doores of his houfe clofe, fo as the bailiffs could not enter ;
whereupon they brake the glafle windowes and the hinge of
‘the doore, endeavouring to entér: whereupon Coke com-
manded them to be gone, or he would fhoot them : notwith-
ftanding which, they did continue their ill doing, whereupon
Coke (hot Marball one of the bailiffs : and whether this was
’ B2 Man-
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Manflaughter or Murder was the queftion. And Rolls argued,
that it was not Murder for thefe caufes, 1. Becaufe the att of
the bailiffs in breaking of the glaflt and the hinge of the doore,
was an nalawfull a&,2nd was at their perill. Where the Kings
Officer may break the houfe to ferve anyMeane proces or Exe-
cution, the differences are fuch as are in Semaynes cafe. C. §.
part 91,92, 1.Betwixe Reall and Perfonall A&ions: In Reall
A&ions they may break the houfe to deliver feifin to him who
_recovereth : contrary, in Perfonall A&ions. 2. There 15 a dif-
ference in ‘the cafe of the King, and of acommon perfon ;
where the King is party, infome cafes his officers may jultifie
the breaking of a houfe, but not in the cafe of a common pet-
fon. 13 E. 4.9. 18 E.4.4. 4 Rep. 4. 9 Rep. 69, And there-
fore if they could not juftifie the breaking of thé hounfe at the
fuit of a common perfon; then in the principal Cafe, they did
a thing which was not warranted by law : and therefore the
killing of one of them was not Murder. But cleercly if the
baififfs had lawfully executed their office, then it had beene
Murder. 2. It was not Murder, becaufe the perfon was in his
Houfe, which is his caftle and defence, which is a place privi-
Iedged by the law. 26 4f.23. 3 E. 3. 330,305. Befides, the
party is not bound to tarry till che bailiffs come in and beat
him. 2 H.4.8.19 H.6.31. 34 H.6.16.43 A[[.p/.31. 3.This
authority which is given to the Kings officer, is given by the
faw, and if he execute it according to the law, the law will
protect him, but if he exceed the priviledge given him by the
law, then all he dothis illegall, and he lofeth its prote®ion.
And he refembled it to the 6,Carpenters cafe.C 6.part.Farther,
one may pretend he hath fuch a warrant, when he hathit not,
of purpofe to rob, or doe fome other mifchiefe. And it was
agreed by all the Jultices, nallo contradicente, that it was not
Murder, but that it was Manflaugher ; for this reafon efpeci-
ally, becaufe the officer was doing an unlawfull a&, not war-
ranted by law ; and therefore it was at his perill if:he were
_ killed, And farther upon this difference, there eught ro be
Malice in fa®,or in law,to make Murder;but in this Cafe there
is none of them, for it is apparent that there was no malice in

fa&; )
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fact : and there is no maliceimplied, for then it ought to be
where a man kills another without any provocation, or the
Minifter of juftice in the dueand lawfull execution of his of-
fice, whichis not our Cafe; for here he did an unlawfull 2@ ac
the time he waskilled, and therefore it was not Murder but
Manflaughter, There was a Cafe tryed at the Scflions in the
Old-baily, which was thus : One Lovel/bad two maid-fer-.
vants, and one of them, without his knowledge, had received
into the houfe a Charc-woman, who (all being in their beds)
by her negligence let a Theefe into the houfe, .and afterwards
called out Theeves, Theeves, and afcerwards Lovell came out
of his bed with a fword in his-hand, & the Chare-woman cal~
ling to minde that fhe was there without his Privity or his
wifes, hid her felfe behinde the drefler, and Love/s wife efpy-
ing her there, cryed out Theeves, Theeves ; for which Lozess
came and ran her into the breft with his fword, And the opi-
nion of the Juftices at the Old-baily, and alfo of a|f ¢he Julti-
ces of the Kings Bench, was, That it was neither Murder nor
Manflaughter: Not Murder, becaufe there was no forethoughﬁ
malice ; Not Manflanghter, becanfe hefuppofed herto bea
Theefe;and if {he had been a Theefe,then igwas cleare chat it
was not Manflaughter. .

8, It was refolved in the Chancery (as the Judges of the
~ Kings Bench faid)- That where the Sonne is of fullage, and is
Ravithed, that the Father fhall not recover Damages, becaufe

the Sonne being of full age might marry himfelfe without the -

confent of the Father:and that was the reafon given asI con-
ceive, and the Cafe was faid to be Sit Fraucss Lees cafe.

* 9, The Booke of Canons is, That the Patfon may Ele@ one
Churchwarden ; and the Parifhioners another.

~ 10, There can be no Surrender without the Confent of the
Reverfioner,
t B 3 It
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11.1t was Libelled in the Ecclefiaftical court for thefe words,
Thou art 2 Drunkard, or ufeft to be drunk thrice 2 weeke;
And thereupon Prohibition was Prayed and Granted: and it
was faid and agreed, That fo it was adjudged betwixt Fixior
and Vinior, inthis Court. The cafein Dyer, 254. b. Where
the Prefentee was refufed, becaufe he was a common haunter
of Tavernes, &c, was by Juftice Barckley denyed to be law,
and fo agreed by Juftice Fores,the Lord chiefe Juftice & Juftice
Crooke being abfent : But Jultice Barck/ey was utterly againft
the Prohibition. 1. Becaufe the A&ion in the Ecclefiafticall
Court is onely pro fulute anime. And 2.Becaufe that Drun-
kennefle is in their Articles and Prefentable ; but Juftice fones
granted a Prohibition, and faid that Linwood faid well, That
if all things which are againft the Law of God (or words to
that effe@) fhould be tryed in the Ecclefiafticall Court, the
JurifdiGion of the Temporail Court, thould utterly be de-
ftroyed, '

12, If there bean Indi@ment of Forcible Entry, if it ap-
peare that the Plaintiffe had /feifin at the time of the Writ
brought, there can be no Writ of Reftitution, for the Statute
faith, If he Enter with Force, - or keepe him out with Force ;
but yet in that cafe the King thallhave hisFine : And there
was an Indi@ment, which was a principall Cafe at Barre,
which was, That the Defendant adiune & adbuc doth keepe
the poffeffion forcibly, whereas the Plaintiffe was in poflc{-
fion. And thereupon a Writ of Refticution was awarded by
reafon of the word [adbzc’) 3 E. 4. 19, Itis adjudged, That

- where there is Forcible entry, and Reteiner with Force, that

both are punifhable although the Statute of 8 H.6. 9, bein
the disjun@ive,

13. Difcent of a Copy-hold fhall not take away Entry.
There ought to bea cuftome to enable theLord of a Manor
to grant a Copyhold in Reverfion,

14. In
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" 14, IntheCouncell of Marches of Walgs, they proceed ac-
cording-to ‘Dire@ions, and they cannot exceed .them, and
‘theys have nothing to doe with Freehold, for it is not within
their Inftructions, And they cannot hold Plea of Debi a-
bove fifty pcunds.

15. An Affignement of Rent to a Woman,out of Land of”
which (he is Doweable, by Wordis good ; but if (he be not
Doweable of the Land, then the Affignement by Word, is
not good, and void ; becanfe that in the firft Cafe it isaccor-
ding to common Right, bug in the laft, not. 33 H. 6.

16, Ina Writ of Error to Reverfe a Judgement, in an
Adion of Debt vpon an Arbitrament, the Error affigned was
this, That two did referre themfelves to Arbitrament of their
two feverall Arbitrators ; and there is no word of Submiflion:
that the fame is Error, and there was Error in the Entry
of the Judgement; the entry of whichwas in this manner;
Confideratum eft, and per Curiam is omitted andleft out. And
for thefe Errors, the Judgement was Reverfed.

Smiths cafe.

17, Ne faid of him, Thou art forfworne, and haft ta-

ken a falfe Oath at Hereford Affifes, againft fucha
one, naming the party. And the Opinion of the Court (the
Chiefe Juoftice and Juftice Croske being abfent)was againft the
A&ion. Butthey conceived that the A&icn would have lyed,
if the Defendant had faid, Thou art forfworne, and halt taken
& falfe Oath at the Affifes, againf} fuch a one, with Averment
that he was fworne in tie Caufe, -

18. Irwas faid at the Barre, Thatit was adjudged in this
Court in Appletons cafe, That where a man faid unto another

by
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by way of Interrogatory, Where is my peece theu Stoleft
from me ¢ that it was actionable. Jultice Jomes remembred

this czfe, wheee one [aid, 1.5, told me that 7,V Stole 2 horfe,

SN UL L 4

not fay any fuch thing, would beare an A&ion. Juftice Barck-
Jey faid, that an action was brought upon thefe words, You
2re no Theefe? and that thefe words with Averment, which
imply an affirmative, will beare an Acion,

bat I doenot beleeve him. This with averment that 7, §. did

19.1c was faid to a Merchant,That he was a Coufening knave,
and the Opinion-of the Court was, (the chiefe Juftice and Ju-
ftice Crooke being abfent) thatthe words were not a&iona-
ble, becaufe he doth not touch him in his Profeffion, for the
words are too generall : But it was faid, Thatto call him
Bankrupt was actionable. And inall Cafes where a manis
touched in his Profeffion, the words are a&ionable; But to
call a Lawyer a Bankrupt is not actionable, Juftice Foues faid,
that Serjant Hearh brought an A&icr for thefe words : One
faid of him, That he had Vodene many, and it was adjudged
aionable; becaufehe touched him in his Profeffion, -

20. Kingltonupon Hull is a Particular and Limited Jurif
dikion,and they held Plea-of a Bond which was made out of

their Jurifdi€tion, and thereupon a Capiss was awarded a-

gaintt the Obligor, who wasarrefted upon it, and {uffered by
the Sheriffe to efcape: And the Opinion of ¢he Court was
cleere, That no efcape would Iye againft the Sher'fe,upon the
difference in the cafe of the Marfhaifea, That if the Conrt hold
Plea of a thing within their Jurifdifigp, but proceed errone-
oufly that it ts avoidable by Error, but if chey have nor Jurif-
diction of the canfesall is vaid, and coram non Fudice, 11 H, 4.
and 19 E. 4. Ace.” So inthe princinall Cafe, for they held Plea
of athing which was oat of their Jurifdiction, and therefore
the whole procecding being void;no Action can iy = againft the
Sherifte, forthere was no E'cape.
) 21, Where

1
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. 21, Where a man is Outlawed, and the Qutlawry reverfed,
notwithftanding the Ouiginall doth remaine, and the caufe
that the Originall was determined was the Outlawry ; and
now Ceffunte canfaceffat effeltns. - :

22, A man made a Leafe foryeares, with exception of di-
- vers things, and that the Leflee (hall have cenveniens [;gnum,
non (uccidendo, e, vendendo arboresy cs-c. Now the Leffee cut
downe trees,and the Leflor brought an A&ion of Covenant;
and the opinion of the Court was, That the A&ion would
lye, and that it is as a Covenanton the part of the Leflee, be-
caufe that the Law gives him reafenable Eftovers, and by this
Covenant he abridgeth his priviledge,

23. Juftice fores faid, and fo it was agteed by the Court, In
what cafe foever there is a Contra@ made to the Teftator oxg.
the Inteftate, or any thing which arifeth by Contra&, there
an Action will lye for the Executor or Adminiftrator, but
Perfonall A&ions die with the Teltator or Inteftate.

24."The Adminiftrators of an Execntor thall not fue a Sci-
7e facias upon a Judgement given for the Teltator,becanfe the
_Teftacor now died Inteftate, becaufe thereis no privity:And
fo it hath been many times adjudged. 1 Rep.96.a. 5 Rep. 9.b.

The Earle of Oxford and Waterhoufe cafe,
ina Wiit of Errortoreverfea Fine.

25. [J/ Aterhonfe levyed a Fine, the Earle of Oxford pleaded
that he wasbeyond fea at the time of the Fine levyed; .
warerhoufe replyed, That he came here into Englandin An-
.guft, within the five yeares, and npon that they were at iflue.
. The Jury found, that he came over in ?ulj.cAnd notwithf;gn-,
: ing
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ding the Opinion of the Court was cleare, That the writ of Er-
ror did not lie:For although the Jury have found that he came
over in fxly; yet the fubftance of the matter is that he was in
England, {0 as he might have made his Claime, and therefore
the Finethould barre Him, And Juftice Barckley compared
it to the Cafe of 10 Eliz. Dyer 271.b. which cafeisa Quare
in Dyer,but Refolved in the 6 Rep.47.a, A man brought Debt
againft an Heire,who pleaded that he had nothing by Defcent;

" The Plaintiffe pleaded that hehad Aflects in London, and the

Jury found Affetts in Cornewall, and good, for the fubftance
is,whether he had Affetts or not,

26. If aNobleman who is nota Baron or Earle of this
Realme, inan Acion broughr againft him, orby him, be na-
med Knight, and Earle of fuch a place, it is good, becaufe that
although he cannot be fued, or fue another, by the name of
Earle, Baron, &c. yet by the name of Knight he may, and that
is fufficient. '

27. A Writ of Error was bronght here to reverfe a Judg-
ment. given in Jreland , itis a Superfedeas to the Execution :

-for although the Record it felfe is not fent over for feare of

fofing the fame'in the water or otherwife, yet a tranfcript is
made thereof, which isall one ; And Juftice Barckiey compa-
red it to the Cafe wherea writ of Error is brought in this
Court to reverfe a Fine in the Common Pless, there the Record
it felfe is not fent, buta Tranfcript thereof, becaufe we have

-mot a Cirographer to receive it,but the Tranfcript is all one.

-

Sir lohn Comptons (Cafe upon the Statute ,
Winchefter. 13 E. 1.¢” 27.Eliz.of Robberies.

k‘28. It Fobn Compton Knight, brought an A&ion againft
Sche Hundred of Olifon, (’or the like name) for agRob-

-bery done upon Red-hill in the county of Surry, within the

afore-
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aforefaid Hundred, and the Robbery was done upon his man,
and five hundred and ten pounds was taken fromhim. And in
this Cafe it was agreed by the Juftices, That although there
be a remifnefle or negligence in the party who was robbed, to
purfue the Robbers, or that he did refufe to lend his horfe to
- make Hue and Cry:yet this doth not take away his Action,nos
excufe theHundred, if notice be given with as much convenient
fpeed as may be,as the Stat. of 27 EX fpeaks for them to make
Hue and Cry. And although the parcy who wasrobbed,doth

not know the Robbers at the prefent time, and thereof takes
his Qath before a Juftice of Peace ; as the Statute of 27 Efiz.

“hath provided, and afterwards comesto know them, and fo
he affirme, yet this doth not take away his A&ion. And it
was refolved alfo, that Notice given in one Hundred five miles
from the place where he was robbed, is fufficient ; and the rea-
fon is, becaufe that the party who.is a ftranger to the Coun-
try, cannot have conufans of the neereft place or towne.
Chiefe Juftice, That notice givenat one towne, and Hue and

- Cry levyed at another, is good, And-the Jury found for the

Plaintiffe : And thercupon, a Duere was made, by one who

was of Counfell with the Hundred, Whether fuch perfons

who become Inhabitants afcer the Robbery, and betore the

* Judgement, whether they {hould contribute ? And Juftice
Barckley faid, That all who are Inhabitants at the time of the
Execution, fhould pay it.

29. A Vicar cannot have Tithes but by Gift, Compofiti-

on, or Prefcription: For all Tithes de j#re doe appertaineto.

the Parfon. ;

“

. 30. A manwas bound td the.Good behaviour, for Saborning
- of Witneffes, ) \

- Plowden agdinﬁ Plowden,
31, ¢JPlowden the Sonne brought Trefpalle againft Plowdea

the Father,for taking the Plaintitfs Wife com bonss virie

C2 And
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, And the cafe was, That he did reje&® and é;'é& his Wife wich=-

out giving of her Alimony :for which fhe had Sentence in
the High Commiffion court ; and the Defendant tooke thofe
Goods, for the Alimony of the Wife = 'And Juftice Barckley.
faid, That the Defendant might. plead, Not gutley. - '

Lifter againft Hone, in Trover and Converfion
for a Hawke. .

324 Ju-dgement was given for the Plaintiffe; but it was mo--
ved in arreft of Judgement, becaufe it was not faid in
the Declaration, that it wasa Tame Hawke. Dyer 13 Eliz.
306. b. and 43 E. 3. Acc, And here itwas faid, That the
words of the Declaration fhew thatit was a Wilde hawke ;
for the words are,For taking Accipitricem (num, Anglice vocar
a Ramifh Fawleon ; and it was faid that Ramith,is as much as
to-fay, inter ramos agens 5 but that was denyed, for 2 Ra-
mifh hawke is a Fowle hawke,by which the contrary is imply- -
ed,that it was Tame. And here it was farther faid,for theDe-
fendant, that if [ reclamato] be omited [de bonss fuss propriss)
will not helpe it, But it wasfaid in affirmation of the Judge-
ment, that although [reclamars]] be omitted, yet, that [ de
bonts [uss propriss ] will helpe it : and Juftice Barckley with all
the Juftices (except the Chiefe Juftice, who was abfent) did”
agree very {trongly, That the Judgement fhould be ftayed;
becaufe that a Hawke is fere natmre,and although it be tamed,

yetif it fly away and hath not asimam revertendi, then occx-

panti concediturs vide 27 H. 8, Andfor the words, de bonss.
[nss proprissy they doe nothing, for the party had but a Right.
of Pofleflion, and not of Property : and if it be, it is but 2
Qualified property, as 7 Rep. 17.b. Hee agreed, that if a
man hatha wilde Hawke in his pofleffion, and another man
takes it out of his pofleflion, Trefpaflewill lye; but if it fly -
away, then Capiar qui capere poteft : And thereupon Judge-
ment was ftayed, : C

e

Parkin-
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Parkinfon*agqinﬂ Colliford and otber}; Ex-

ecutors of a Sheriffe.

330 He Cafe was; That Judgement was given againft an-
. otherman at the Plaintiffes foit in Debe,in the Com-
mon Pleas, and upon that a Writ of Error was bronght in the
Kings Bench, and the Judgement affirmed, and upon thata
Fierifacias direCted to the Sheriffe, who levyed the mony and

dyed,the Writ not being returned, and thereupen Debt was-

brought againft his Executors: and thefe exceptions were

taken, 1.Thatthe writ of Fieri facias was not returned, and-

therefore the Sheriffe thould notbe charged in Debt, but
otherwife if it had been returned. 2. That no Debt Iyeth a-
gainft the Sheriffe; although it had been returned. 3, Admit
that it wonld lye againft -himfelfe, yet it will not lye againft
his Executors,becaufe it is a Perfonall wrong and dyeth cume
Perfona. 4. That the Fieri facias was awarded out of this

Court, and it doth not appeare whether it were awarded after

the Record removed into this Court or not, Jufbice Barckiey;

withwhom all the other Judgesdid agree, was of opinion, -

That Debt would lye againft the Sherifte where he fells goods
upon a Fieri facias, for now he is Debtor in Law, and the
Defendant difcharged againft the Plaintiffe, and he may plead
it ; and therefore it is reafonable that the Defendant {hould
be anfwerable to the Plaintiffe ; and he tooke the difference
betwixt Seifin of goodsonely, and where the Sheriffe feifeth
and felleth them : for till Sale no Debt will Iye againft him.

And it was faid, that Accompe will lye againft him,-and if-

Accompt, by the fame reafon, Debt. As to the returne of the
Writ,he faid that the Sheriffe is not compellable to make it,&
therefore it’snothing to the purpofe;and the difference ftands,
where the Sheriffe returns a Jury, where not : In cafe of Elegir
the Writ ought to bereturned, but not in cafe of Fierifacias,
asis 1. H.7. Clarke of the Hampers Cafe. Farther I conceive,
that it willlye againft the Execator, and it is not like the Ca-
fes which are Perfonall,where the a&ion moritur cum Perfoga:

S C3 ue
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but here the goods came to the Executors, and therefore it is
reafon to chargethem. And it isnot like the Qafe in Dier, |
10 Eliz. 271.4. where it is faid, An A&ion of Debt will not

lic again{t theExecutor of aKeeper,nor anEfcape,for there the
body comes not to the Execucor:And this very difference may |
be colle&ed out of Dier in the place aforefaid ; and che diffe-
rence will ftand where thereis a perfonall wrong doneto *
him,and where not ; And for the Exception, That it doth not
appeat whether the Fier; fucias was brought after the Record
removed or not: To that they faid #raz voce,that it appeareth
that it was upon thefe words of Record, viz. That the Re-
cord was brought hither, and here remained ; and ic is not
needfull to fhew, that Errour was brought,&c, Iuftice Zones,
I conceive, that Debt will lie againft the Sheriffe, becaufe the
Sheriffe had it delivered to him to deliver over : And if I de-

. liver mony to deliver over, Debt will lie for him to whom it

oughr to be delivered, So in this Cafe. And becaufe alfo the.
Defendant is difcharged, and may plead the fame, and there-
fore there is reafon to charge the Sheriffe, Farther I conceive .
alfo, that it will lie againft the Executors : and I fhall take
this difference where the wrong is ex maleficio, for there it di-
eth with the perfon, and whete ex contratis,for thereit doth
not die with the perfon. IfI deliver goods to aman, and he
dyeth,an AQion of Trover will lic again{t his Executors. And
here the Sheriffe could not have waged his Law, for the Debt
is brought upon matter of Record, upon which wager of Law
lyeth not, but upon fimple contra®, And the Sheriffe hath
here made himfelf Debtor in Law npon Record, Iuftice Crook,
It isreafon to charge the Sheriffe becanfe the Defendant is
difcharged, and may plead that his goods were taken in Exe<
cution by the Sheriffe in fatisfa@ion of the fame Debt. Aad
the Executors may be charged becaunfe ne wager of Law lieth,
becaufe the Debe 1shere brought upon matter of Record.And
he agreed with Iuftice Zones inthe difference betwixt malefi-
cium and contraltum. And therefore they did all conceive
that the A&ion wonld lie. And in Spekes Cafe in the Com-

mon Pleas, it was voted, that the AQion would lie againt the
Sheriffe. 34. In
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34. Ina Habeas Corpussthe Cafe was thus ; A man would
crect a Tavern in Birchinlane,and the Mayor and Communal-
ty for his difobedience, becaufe he would not obey them, but
‘would ereta Tavern there againft cheir wills, they knowing
the fame to be an unfit place, did imprifon him, And the opi-

nion of the Court was, That he thoald be remanded, becaufe-

that the Mayor and Communalry had authority over him,and
they might appoint him a place in which he might eret his
‘Tavern. For it is a diforderly Profeflion, and not fit for every

‘place, And it was adjidged in this Court, That a Brewhoufe

ought not to be ereCed in Fleetfreet,becanfe it is in the heart

of the City, and would be agnoyance to it. And if one

would fet up a Butchets fhop or a Tallow Chandlers thop in
Cheapfide, it ought not to befor the great annoyance that
would enfue, And therefore the Mayor and Communalty may
redrefle it. And cherefore the party was remanded, and was
advifed by the Coutt to fubmit to the Government of the
City. Note the Recorder certified the Cuftome, That the
Mayor might appoint a place.’

35. Upona Recovery in a Court Baron againft one,he offe-
red here to wage his Law.And Iuftice Barck/ey doubted whe-
ther wager of Law would lie in fuch Cafe ; To which Inftice
Tones faid,yess and Barckley agreed hereunto, becaufe the Re-
covery wasin a bafe Court, and not ina Coutt of Record.
Vide 2 .Eo 44 .

36. No ancient Mill is tithable, but Mills newly ereéted
thall pay Tithes by the Statute of 9 E.2.5.

Meade againft Axe, in a Writ of Error to reverfe
B a Iudgement,
37. TJ He Cafe was, 4xe brought an- A&tion againft Meade.

for thefe words fpoken of the Plaintife a Diersby the
‘ ’ Deten--

“ ,;\"': .
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Defendant, Thou art not worth a groat ; And the Plaintiffe
added,that thefe words amongft Citizens of fuch place,where
they were fpoken, haththe common acceptation, and doth -
tant amount as the calling of him™ Bankrupt : The Errors
“which were affigned by Aeade Plaintiffe in the Writ of Error
were, 1. Becaufe it isadded that the words were fpoken inter
diver/os ligeos, and doth not fay Citizens, of the place where
they have fuch acceptation, 2. Becaufe that the Indgement
is, Confideratum eff, and the words per Curiam left out, And
the Court was clear thacfor chefg .two Errors the Iudgement
fhonld be reverfed : But the. Court was clear of opinion,
That the words of themlelves are not actionable, and that
the averment in this Cafe was idle and to no purpofe, becaufe

- the words of themfelves imply a plain and intelligent Tenfe
. and meaning to every man. And it was compared to the Ca=

fes, Where there is no Latine for words, there 'where words
of no fignification are put to exprefle them, there they ought
to be explained by an Anglice ; But where the words are figni- -
ficant, there needs not any Anglice.-Now if you will explain
fignificant words under an Anglice, contrary to the mea-
ning and true intendment of the word it felf, the Anglice is
void ; So in our Cafe of averment. The reafon which was con-
ceived wherefore the words of themfelves are not actionable, -

“becaufe that mary men in their beginnings are not worth a

groat, and yet their credic is good with the world. But if he
had laid {pecially, That he was damnified, and had loft his
credit, and thacnone would truft him, upon this {peciall mac-
ter, the words would be a&ionable. S

" Bonds (afe.

38, TN Trefpaflesthe Plaintiffedeclared, that the Defendant
- Xentred in his Land, and did cut downe and carry away
two loads of Grafle in the Plaintiffes foile, in a certain peece
-of ground, in which the Trefpaflc was fuppofed to-be done,
to firow the floore of .the Church, andthat he cut two loads
:  there
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there, to eftrew the floore of the Church, and did not fay,that

it is the fame Trefpale, &c. And it was adjudged Error:
But the Court was cleere, that the Prefcription for cutting of

grafle to eftrew the Church, was good, becaufe it was butin

-the nature of an Eafement. And fo to have a wathing place
in the land of another, and {o the cutome here in London, to
fhoot in the land of another, and fo for the Inhabitants of a
town to have a way over the land of another to their Church,
But Mr. Rolls who moved the cafe at the Barre, faid, That i¢
was adjudged, that Inhabitants of a town by cultome, thould
have an Eafement over the Freechold, orin the Frechold of a

Stranger, but not profit Apprender : But, as I remember, the

Plaintiffs Freehold lay neare the Church, and for that reafon
the Court might conceive the fame to be but an Eafement, 7,

2 H,3. cited by Iuftice fones. vid, Gatewoods Cife, 6 Rep.6o,b.,

Conysbies Cafe.

39 Ponthe Leafe of anhoufe, the Leflee Covenanted

that he would Repaire the houfe with convenient,
neceflary and tenantable Reparations. The Leffor brought
Covenant, and alleaged abreach of the Covenants, in not re-
pairing for want of Tyles, and dawbing wicth Morter, and did
not {hew that it was not Tenantable. And the opinion of
the Court was, that he onght to have fhewed it, for the houfe
may want fmall reparations, as a tyle ortwe, and a little mor-
ter, and yet have convenient neceffary and tenantable Repa-
rations,

40, A writof Error wasbrought, and the Error affigned
was, want of Pledges; And the Indgement was reverfed, al.
though it was after Verdi®t; And fo was it adjudged in
Dr. Huffies cafe,and Young and Youngs cafe,in this-Court;and

- the reafon was given, becaufe that otherwife the King fhould
lofe his Amercement, :

41, Fifhin the River are not Titheable, if not by Cuftome.
o D 42, Two
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42, Two referred themfelves to Arbitrement, & the Arbitra-
tors arbicrate, that one of them fhould pay a certaine fum to
the other;and the other in confiderati6 thereof fhould acquit
him of a Bond, whereinthey both were bonnden to a third
perfon ina 100, li, ¢ éo circiter: and it was obje@ed,. That
the Arbitrators had arbitrateda thing incertaine, by reafon
of thefe words, eo circiter. But the Opinion of the Courc was,
That there was fufficient certainty, becanfe that in this Cafe
it doth not lie in their power to know the direct fum, and be-
caufe a fmall variation is not materiall: but if they (as in Sa/-
mons cafe 5 Rep,)wilarbitrate that one thal be bound in abond
to another, and not exprefle in what fum; the fame is utterly

- void, for the incertainty, Difference was taken where the Ar-
“hitrators arbitrate otie party ta doe a thing which lyeth inhis

power, and where not, without the helpe of a third perfon,
there the Arbitrament is void: and in the principall Cafe, the
difference was taken by the Court, where the Bond is forfeit,
and the penalty incurred, and where not, or the day of pay-
ment is not incurred, there payment at the day isa goad dif-
¢harge and acquitance, bur'where it isincurred, it is not : but
Juftice' fones faid, That he might compell the Obligee upon
payment, although the Bond was forfett, to deliver the Bond
by Subpena in Chancery: or thac he fuffer an AQion to be
brought againft him, and then to difcharge it, and pay it.

Goodman againft Welk, Debt 4 pon ¢ be Stdtét; l"o‘f N
' s Eliz. Cap. 9. , o

43, THere was an A&ion brought againft the Plaintiffe in
. & the common Rleas, who procured iproces to iffue
againft the Defendant, for his Teftimony in his Caufe, and a. .

Note of the Proces was left at the Defendants Koufe, being
fixty:miles from London, and twelve pence to beare his char=
ges,which the party-did accept.And the parey who ferved the' -

‘Proces promifed the Defendant fufficient Cofts.'And hére Mr.

fones, who was of Counfell with the Defendant, tooke three
: B : S Excep-

+
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Exceptions. 1. Becaufe the Procefle was not ferved upon the
Defendant as the Statate requiress but a Note only thereof ;
and it being a penall Statute ought to be taken fricly.
a2, There wasbut 12 d, delivered to the Defendant at the time
of the ferving of the Procefle; .which is no reafonable fumme
for cofts and charges according to the diftance of place as
the Statute fpeaks i and'theréfore the promife that he would
give kim fofficient for his cofts afterwards is not good. 3. The
party who recovers by force of this Statute ought to be a par-
ty grieved and damnified, as the Statute fpeaks, by the not
appearance of the Witneffe :  and becaufe the Plaintiffe hath
not averred, that he had loffe thereby by his not appearance ;
therfore he conceived the A&ion not maintenable,For the firft,
the Court was clearly againfthim, becaufe it is the common
courfe to put divers in one Proces, and to ferve tickets, or to
give notice to the firft perfons who are fummoned, and to
leave the Proces it felf with the laft only; and that is the ufu-
all courfe in Chancery, to put many in one S#bpana, and to
leave a ticket with one, and the Labell with another, and the
Writ with the third; and that is the common pra&ice, and
fo the Statute ought to be cxpounded : But if there be one
only in the Proces, there the Proces it felf ought to be lefc
with the party. Forthe fecond, the Court did conceive, That
the acceptance fhould bind the Defendant, but if he had refie
fed it, there he had not incurred the penalty of the Statute.For
he ought to haye tendred {ufficient cofts according to the di-
{tance of the place, which 12 d. wasnot, it being 6o miles di~
{tant. But for the third and laft Exception, the Court was
clear of opinion, That the A®ion would not lie for want of
averment,that the Plaintiffe was damnified for the not appea-
rance of the Defendant ; And fo it was adjudged that the
Plaintiffe, Nibil capiat per Billam.

44. Theopinion ofthe Court was, That whereas one faid
of another, That he will prove that he hath ftollen his
books, that the words are a@ionable, for they imply an affir-

D2 mative,

E-]
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mative,and are as much asif he had faid, that he hath tollen
my books: And foif I fay of another, that I will bring him
before a- Iuftice of Peace, for I will prove thathe hath ftol-
len, &c. although the firlt words are not aQionable, yet the
laft are.

Molton againft Clapham.

4—5-.THe Defendant upon reading Affidavits in Court open-

ly in the prefence and hearing of the Infticesand Law-
yers faid, There is not a word true inthe Affidavits, which 1
will prove by forty Witnefles;and thefe words were alledged
to be fpoken malicioufly. And yetthe Court was clear of
opinion,that they will not bear A&ion. And the reafon was
becaufe they are common words here, and nfuall where an
Action is depending betwixt two, for one to fay, That the
A’ﬁizvit made by the other is not true,becanfe it is in defence
of his caufe : And fo it was here, the Defendant fpake the
words upon the reading of the 4ffidavits in a caufe depending
betwixt the Phiintiffe and the Defendant. And therefore if
fay,That 7.S. hath no title to the Land,if I claim or make titie
tothe Land : OrifI fay, That 7. 8. is a Baftard, and entitle
my felf to be right heir, the words are not a&ionable, becaufe
that Ipretending title doe it in defence thereof : And Inftice
Buarckley faid, That there are two main things in A&ions for-
words, the words themfelves, and caufa dicendi,and therefore
fomtimes, althongh that the words themfelves will bear A&i-
on, yet they being confidered canfa dicend:, fometimes they
will not beare A&ion : Now in our Cafe caufs dicend; was in
his own defence, or his title, and therefore they will not bear-
A&ion. ' :

46. Outlawry was reverfed for thefe two Errors. 1,Becaufe
it was not fhewed where the party Outlawed was inhabitant,
2. Becaunfe it was (hewed that Proclamations were made,
but net that Proclamation wasmade at the Parifh Church

where, &¢..
Buckley -
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Buckley againft Skinner.
47" T ‘Here was Exception taken, becaufe that the Defen-
‘A dant pleaded and juftified the Trefpafle, cum equis ;
and faid nothing to the Trefpafle done porcis & bidentibus.
And the opinion of the Court was, That the plea was infuffi-
cient for the whole : And Iuftice Jones faid, That. if feverall

Trefpafles are done to me, and I bring Trefpafle, and the de.

fendant juftify for onk ortwo, and fayeth nothing to the
‘other, that the whole plea is:naught, becaufe the plea is intire
as to the plaintiffe, and the démurseris intire alfo, But In-
ftice Barckley was of opinion , that the plea was nanght
gquoadyce. only.; and that Indgement thould be given for the
other. 7ide 11, Rep.6.b. Gomer(all & Gomerfalls Cafe.

48, Amanpleaded a defcent of a Copyhold in fee : The:

defendant to take away the defcent pleaded, That the Aunce-

ftor did furrender to the vfe of another, abfgue bocs that the:

Copyholderdyed feifed, And the opinion of the Court was,
Thatit was no ood‘traverfe,fbecaufe he traverfed that which
needed not to be traverfed ; for being Copyhold, and ha-

ving pleaded a furrender of it, the party cannot have it again-

if not by furrender. Like the Cafe of a Leafe for years,Hellizrs
Cafe. 6 Rep.25.b. Foras nonecan have a Leafe for years but
by lawfull conveyance, fo none can have a Copyhold eftate,
if not by furrender : But if a man plead a defcent of inheri-
tance at the Common Law, there the defendant may plead
a feoffement made by the Aunceftorabfgne boc, that he died
feifed,becaufe he may have an eftate by difleifin after the feof-
ment. Traverfc.of the defcent, and net of the dying feifed is
not good; fo was it adjudged in this Court,Vide 24 H.8,Dier.

49. It was moved in arreft of Indgement upon an A&ion
of Trefpafle upon the Statute of 2 E.6, cap.13. becanfe that

the plaintife faid, that the defendant was occupier only, and.

D3 did
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'~ did not thew how he (xcupied,' or Wﬁaﬁnﬁéféﬁ he 'had.} Anci

the clear opinion of the Court was, that he need not, becaufe
here he makes no title ; and.whofoever it be that taketh the
tithe is a Trefpafler. And therefore Inftice Jones faid, That it
was adjudged in this Coust, that an Ation licth againft the
difleifor for the tithes : fo againft a.fErvane ; and fo if one cut
them, and another carr? them away, an AQion lieth againft
any of them. . B ] .

50, The Parith of Ethelbnerow in London alledged a cultome,.
that the greates part_of theParifhionershave nfe to choofe
their Chiarchwardens;and they choofe two, the Parfon choofe
a third; The Officiall of the Bifhop gave oath to one of them
chofen by the Parifth,but refafed to fwear the other,and would
have fworn the parey chofen by the Parfon, but the Parith
was againft it ; upon which the Parfon Libelled in the Ecclefi=
alticall Court. And a Mandat was here praid, That the Offi-
ciall fwear the othey who was chofen by the Parith; and a
Prohibition to flay the fuit in the Ecclefiafticall Coure : Upon
the:Mandat the Iuftices. dovbted, -and defired. that Prefidents
and Records might be fearched ; and, at length, upon many
motions;prefidents and Records fhewed,a Mandat was graa-
ted, But there being fuit in  the Ecclefiafticall Court, by the-
other:whom theParfon chofe,aProhibition was granted with-
out-any. difficuity s But at firft the Councell prayed a Prohi~
bition for not fwearingthe other, whichthe Court refofed to
grant, becaufe there was no proceeding in the Ecclefiafticalt
Courr, and 2 Prohibition cannot be granted where there is
no proceeding by way of fuit, ‘

Vaughan againft Vanghan in” Akion upon
o the Cafe npon Affumpfic:

§Ts He defendant did promife that he would: make fuch

. a conveyance of certain Lands : and pleaded, That

he had made it, but did not fhew the place whereit was

- made:
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made: And the JCourt was clear-of. opinion, that helficed
not ; for it-thallbe:intended npon the-Land, And fo incafe
of performance of Covemants, 1t ishot needfall to ghew the

BRI B

plgce where, &&. e

i
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Norrice and Norrices Cafe.- - -

52¢ COpyholder for life, where the coftome is, That if the
Tenant die feifed, that he {hall pay a Heriot : The
Lord granted the Seigniory for 99 years, ifthe Tenant {hould
fo long live : Andafter thathe madd a.Lieafe for 4000 years ;
Tenant for life is difleifed, (or more properly,oufted) and dy-
ed:Here were two:Quefttons, 1.Whether there werc-afiy He-
riot to be paid;& admirting there weresyec,whé Thould-have
it,whether the grantee for 99 years, orhe who had the 4000
years? And the Court was clear of-opinion in-both points;
without any argument. 1. That Heriot was'to be paid, not-
withftanding that'theTenant did not die feifed, becaufe -he
had the eftate in right, and' mighthave entred, alchough he
had not the poffeflion. And Iuftice Barckley compared it eo
the Cafein C\3, Rep,'35s a4 in Butler and Bakers Cafe,where
a man hath one acre of Land holden in Cizpiré, and 2 hundred
acres-of Socdge land, and afterwards He is diffeifed of the Cad
pire lands and aftetwards makes his will of all his Socage land,
inthat cafe hie isa perfonhaving of Gapize land, asthe Statute
fpeaks. And yet that right of Capite land {hall make the
devife void for the third parr;for notwith{tanding the diffeilin
yet he is Tenant in Law¢ And as to the’fecoiid poin, the
Gaurt 4vas clear of opinionalfo, That he in'remainder, or he
that had theeftatefor 4000 years; (For note the Ad&ion was-
brought by him in the Remainder for the Heriot) thonid not
have it; And their reafon was, becaufe the Tenant for
life was notahistTenantof hits who had thefacure intereft of
4e00 yeats, but of him who had the intereft for 95 years, But
they were“fot clear of opinton;ithat the grantee fergg ycars:
{hould have theHeriot. Fultice Barckley was that the geantee
' for
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for 99 an. fhould have it. But Iuftice Fores (there being then
none in Court but they ) befitavit. And the reafon of the
doubt was, becaufe that eo inffantes that the Tenant dyed,
eodem inflante, the eftate of the grantee for 99 years determi-
neth: Iuftice Jones putthis Cafe : A Seigniory i granted for
the life of the Tenant, the remainder over in fee;, the Tenant
dyeth, Who fhall have the Ward ? Inltice Barckley faid, he
who is grantee of the particular eftate : but Jowes feemed to
doubtit. Fide 44 E.34134

Lewes againft ]dﬁés in'a Writ of Error.

53. IUdgcmeht was given for Jomes againlt Lewes in an
i A&ion brought inthe Common Pleas; And Lewes
here brought a Writ of Error, and affigned for Error, That he
was an infant at the time of the AQion brought againft him ;
And that he appeared by Attorney, whereas he ought to ap-
pear by Gardian or procheine amy: The Defendant pleaded in
avoidance of this Writ of Error, That there was no warrant
of Attorney ; The Plaintiffe alegando, thewed the Error be~
fore; And the Defendant pleaded in nullo erratum eft. And the
Iudgement was reverfed ;' But the opinion of the Court was,
That the better way had been for the Plaintiffe to have de-
marred in Law, for there being no warrant of Attorney,there
was no appearanceatall ; and fo age the Books, 38 E, 3. &

14 E.4e

54, InVtburt and Parhamss Cai'e,it was agreed, That a man
may be Non-fuit without leave of the Court, but he cannot
difcontinue his fuit without confent of the Gourt.

Davisand Bellamies Cafe in Astaine.

55 “He Defendant brought Attaint , and the y&dié
was affitined ; and cofts prayed upon this R;lc
that
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that where the Plaintiffe fhalitidve cofts,there-the Deferidant
thall have cofts ; But they were denied by the Court; for that
ought to be taken in theoriginall AGtion, and notin cafe of
Attaint ; But upon therefituatnr, there cofts fhall-be given;
but that is inthe Originall A&ion. .= S

. §6. If two joyntenants be of a Re@ory, and one fueth for
tithes by himfelf only ; it isne caufe of Prohibition: So if a
Feme Covert fue folely, upon a defamation; a_ Prohibition

fhall ﬂotbﬁ gr’anted. L A RS PR 21 'Jv: o Lol

57, The Sheriffe of 3 County. made a Warrant Balivis
Jussy to arrefbthe body offiich 2 mar: And the Bayliffes of the
Liberty returna Refcops, - And Exceprion: was taken to it,
becaufe that the Warrant was, Balivss. fuss ; and the Return
was made by thofé who were not his Bayliff¢s ; And it was’
adjudged good;for the Liberty might be within his Bayliwick,
and {0 are all the prefidents. And there was another Excepti-
on, becaufethe place ofthe Refcous was not fhewed ; and
for that the Book of 10 E.4. was'cited ; for there the Refcous
Wass ad tunc G ibidem; and did not {hew the place. To that
it wasanfwered by the Court and agreed, that ad tunc ¢ ibi-
dem, is altogether incertain if the place be not fhewed ; but
in the principall Cafe, the place was thewed at the firft, and
always after; that tunc o ibidem only-without naming of the
place, and adjudged good. For that tunc & ihidem through-
out the Declaration, hath reference to the place firft thewed ;
.and it was adjudged good. ' o
. s ,"" »4‘( ;ﬂ\iff‘! .
538, Ontlawry was reverfed forthis Error, becaufe that the
Exigent was, Secand exaltns ad Cons® meum ibidém,c5c.
- NG \ .

-

- 59. A Hundred may prefcribe in Nox decimand; 4nd tis
good, for it jsthecutome of the County} which’is the beft
: E Law
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" Law;whieh ever was. But a Parifh,or 2 paitienlar Toww can-

not prefcribe in now decimando ; And thereupen a Prohibiciomn
was granted : And a Prohibition was granted in this Courr,
upon thisfurmife, That the Cuftome was, that tithes thould
not be paid of Pheafants, . S e

£,

60. If thete be no Venire facias it isnot Ervor, but it ishel-
ped by the Statute ; But.if there be 2 Vewmire facias, and it is

erronious, it is not holpen by any Statute,

~Trinity Terme, 15°. (aroli,

o rvintheKings Benchs T
e A Nféh-'indi&ed’othcgsg&m Seffions houfz in the
'\ . Old-Bayly who were acquited’; and the De..
4 W\ fendants Councell-did remove the indi@ment in-
. . . tothe Kings Beachs,and, prayed a Copy thereof;,
£0,flig end they might bring a Confpiracy, orhave- other ‘re-.
medy for the wrong donewnto them ;- And it was.denied by
the whole Court, unleffe the Recorder will fay, That there ap-
peared malice in the profecution ; For a man fhallnorbe pu-
nifhed for lawfull profecution.upen juft ground. without.ma-

liga, although the partics be acquited.by Law,

"The King againf} the Tnbabitants of Shoreditch.

62, W A Alter Keeling Clark of the Crown in the Kings
AV lBenchdid exhibite anInformation againftthe Inka-
bitants of Shoreditch fornot repairing theHigh-way. And the
iffue was, Whether they onght to repaire it or no. And it was
faid by the Court,That by the Common Law, the Inhabitants
of a Parifh ught to repair all:High-ways: lying withia the
Parith, if prefcriprion did not bind. fome:particular perfor:
S thereto, .



et e P I
P~

Trinity Torine, 1500 CARO L 1.

thereto, which was not in this Cafe. And in this Cafe fome

of the Inhabitants would havebeen Witneffesto prove that -

fome particular Inhabitants lying upon theHigh-way had ufed
time out of minde to repaire it, but were not permitted by
the Court,becaufe they were Defendants in the Information;
wherefore the Jury found, That the Inhabitants ought to re-
pair the way. .

=

63. Two men and their wives were Indi@ed upon the Sta-
tute of Forcible entry, who bronght a Certiorari to remove
the Indiment into the Kings Bench. Some of them did-re-
fufe to be bound to profecute according to the Statute of
21 fac.c.8, and therefore;notwithftanding the Certiorari, the
Tuftices of Peace did proceed to the tryall of the Indi@ment ;
and here it was refolved, That whereas the Statate is, The
parties IndiGed,&c.fhall become bound,&c.That if one of the
parties offer to finde Sureties, althongh the others will not;
yet that the caufe thall be kemoved 5 for the denying of one
or any of them fhall not prejidice the other of the benefit
of the Gertiorari, which the Law gives unto them : And the
Woman cannot be bounden, And it was farther refolved,
that where the Statute faith ; That the parties [Indited fhall
be-bound.in the fum of ten pounds, wirh fafficient Sureties,
as the Juftices of the Peace thall think fit, thatifthe Suréties
be worth ten pounds; the Juftices'cannér refiafe them, becaufe
that the Statute preferibes in what fum they fhall be bound..
Like to the Cafe of Commiffion of Sewers, 10 Rep, 140.2:
That where the Statnte of 3 H. 8.cap. 5, enables them to or-
daine Ordinancesand Lawes according to' their wifdomeés and
diferetions, thar it ought to be interpreted  accotding to Law:
and Juftice ; And bere it was farther refolved; that after a
Certiorari brought and: tender of fufficient Sureties, accor-
ding to the Statate,all the proceedings of the Juftices of Peace

ave coram non udjoe:"

- - . . A Tidil
- -
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The Argument of the Lord Chiefé Iuftice, inthe Cafe
Betweene James and Tintny, in aWrit-of Error tores
wer[e Fudgement giveninthe Common Pleas for Tint-
ny Defendant, in 4 Replevin bronght by James : the
Cafe was thus, viz. .

64.. ST owell was Lord of a Manor, and Immes one of the

Tenants,and there the cuftome was, That the Steward
of the Manor might make Lawes and Ordinances for the well
ordering of the Common : And the cuftome was alfo to Af-
fefle a penalty or 2 paine. upon thofe who brake thofe Lawes
and Ordinances. And alfo to prefcribe-to diftrain for the pe~
nalty. The Steward made an Ordinance, That he who put
his Cattell beyond fucha bound, that he fhould pay 3 s.4d.
Tames offended againit chis Ordinance,;upon which the penal-
ty wis affefled, and a diftreffe taken by Timny Defendant in
the Replevin, Plajntiffe and Bayly of the Lord of the Mannor;
And Judgement was given for him jn the Common Pleas, and
damages afleflcd : Upon Whicha Writ of Error was bronght.
In this Cafe it was agreed by the whole Coust, that, the Cir
(tome wasreafonable : And the difference taken where the
Law or Ordinance takes away the whole profit of the'Com-
moners, and whete it abridgeth. it only, or addes limits or
bounds to its.as in ithis.@gﬁ%} And fartherit was agréed, That
the Commoners are. bound to take notice of thefe Ordinan~
ces, But in this Cafe, the Error which was affigned - was this,
That damagés were given for the Defendant where no dama-
ges ought to have beengiven : And of that opinion was the
Lord chicf Juftice, that no damages ought to have been given, .
and with him agreed Juftice Zomes ; but Juftice Crook and: Ju-
ﬁice"Bdrdk,ley,é contra, It is clear, that at'the Common Law,.
the Defendant thall not have damages, although as to fome-
intent: the Avowant be as it were a Plaintiffe and A&or.
21 H6.2.6 Hi4.11. 35 H.6.47. Then the Queftion asifeth
only upon thefe two Statutes,viz.7 H,6.cap.4, 21 H.8 ca.19.
And firft, whether our Cafe be within the Letter of thefe

v : Laws
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Laws ; Admitting chat not, Whether within the mifchief,{o as
that it fhall have the fame remedy : And I conceive, itisnot
within the Letter or Equity of thefe Statutes: Not within
the Lecter, for they fpeak, Where a man diftrains for Rents,
-Cuftomes, and Services, or damage feafant, And in our Cafe,
he doth not diftrain for any of them, for it is manifeft, chat he
doth not diftrain for Rents, Services, or Damage feafant ;
And it is as clear, that he doth not diftrain for Cuftomes ;
for he diftrained for a penalty aflefled by Cuftome. 1. In
Alcocks Cafe it was here refolved, That where a prefcription
was alledged to diftrain for an Eftray; and found for the
Avowant, that no damages thounld be in that Cafe. Fer it was
here refolved, That the Cuftomes intended in 21 H.8,cap. 19,
are Cuftomes which are Services. 2. Ihold it not within the
‘Equity ; for the mifchief at the Common Law was, That da-
. mages were not to be recovered for fuch Rents, Services,&c.
And this penalty is no Service. And I conceive clearly, That
it was not the meaning of the Makers of the A¢ of Parlia-
ment to extend to fuch penalties. And here Ifurthertakethe®
difference which is in Pslfords Cafe inthe 10 Rep.116, In all
Cafes where a man at the Common Law. cannot recover da-
mages : If a Statute give damages, there he fhall recover no
cofts, for the fame isan A& of Creation which gives remedy
where none was given before. But where thereis an A& of
Addition,which increafeth the damages at the Common Law,
there notwithftanding he fhall recover cofts 2lfo. So in our
Cafe, thefe being A&s of Creation which give remedy where
there was no remedy before,fhal be taken ftrictly according to
the Letter, and fhall not extend to fuch penalties as in our
Cafe : And upon this difference he cited the Cafes in Pilfords
Ca[e, and efpecially the Gafe upon the Statute of 5 E. 6. of
"Ingrollers ; the Plaintiffe {hall not recover cofls, but only the
penalty given by the Statute grounded upon37H.6.10.1 agree,
That there be many prefidents in the Common Pleas, that da-
mages have been allowed in our very Cafe ; but that istheufe
of the Clatksand pafled (#b filentio, without any folemne de-

bate or controverfic. Vide Greiflies Cafe, and the firft Cafeof
o E 3 the.
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the Book of Entries,Prefidents and Judgements in this Coure,
Pafech, 33 ElizsRot.292. Halefworth againft Chaffely. A
Judgement of the Common Pleas was reverfed for this very
point. M. 36 Eliz. Ruddall and wilds Cafe. M+ 44 45
Eliz,Rot,22. ShepWiths Cafe. Avowry for relief a ftronger
Cafe, Judgement was reverfed, becaufe damages was affefled, -
Hill, 14 $ac. Rot. 471, Leader againlt Standwell in a Reple-
vin.Avowry was made for an Amercement in aLeet,and found
for the Defendant, and damages affefled, But the Entry upon
the Record was thus, Super guo nullo habito refpeitn, ¢-co The

“Plaintiffe was difcharged of the damages, becaufe wullz damna

debent effe adjudicanda per Legem terre 5 but he fhall have his
cofts.But it was obje@ed byJuftice Crook,That by the Statute
of 4 Fac.c.3.which giveth cofts and damages to the Defendant
in certain AQions there fpecified where the Plaintiffe fhall re-
cover damages ;and that where the Plaintiffe is Non-fuit, or
verdi& pafle againft him, That Demurrer hath been conftrued
to be within that Statute : Notwithftanding that itis an
A& of Creation : I agree that, and anfwer, that Demurrer
is within that Statute, and the mifchief ofit, but it isnot fo in
our Cafe; for in eur Cafe there is no fuch mifchief : For there
isno colour to extend it beyond the words of the Statute;

For which canfeI conclude that the Judgement in this Cafe
ought to be reverfed.

65. A Clark ofthe Court dwelling in London was chofen
Churchwarden, and prayed a Writ of Priviledge, which was
granted. And it wasagreed by the whole Court, That for all
Offices which require his perfonall and continuall attendance,
as Churchwarden, Conftable, and the like, he may have his
Priviledge, but for Offices which may be executed by Deputy, *
and do not require attendance, as Recorderand the like;
(from which the Juftices themfelves fhall not be exempt) for
them he thall not have his Priviledge : And where he hath

hi;1 Priviledge, for the not obeying thereof an Attachment li-
eth, 4

Swift
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Swift againft Heires, in Debt upon the Statute of
2 E. 6. for [etting ont of Tithes.

66.7Y ‘He doubt in this Cafe did arife upon two feverall In-

dentures found by fpéciall verdi whieh were made
by the Vicar and Subchauntors Corrols of /Lichﬁe ld;one 2 E.6.
the other 2 @& 3 Phil. & Mar. The queftion upon the Inden-
ture of 2 E,6. was, Whether the grant upon the Haberdunz,
be & grant of & Freehold to beginat a day to come or not.
"Ehe Chief Jultice, Juftice Croaé’, and Jultice Barckley were
clear of opinion, That it was a grant of a Freehold tobegin at
a-day to come, And forthat the Cafeis thus : In the Inden-
turcof 2 E,6, there is a recitall of a former Leafe for years s
And by this Indenture in 2 E.6. another Leafe wasto begin,
after the firft Leafe determined, the remainderin Fee to ano-
ther: And upon that the three Juftices before were clear in
their Judgements, That it was a grant ofa Freeheld to begin

at a.day to come,which without doubtisvoid,8 H,7.39 H,6,

and Bucklers Cafe, 3 Rep, And in 8 H,7. the difference is ta-
ken betwixt the grant of a Rent in ¢ffe, and Rent denovoy- A
Rent-de #ovo may be granted in fuz#ro, but not a Rent which
isin being, But Jultice Fones in this Cafe was of opinion,
That here is not any grant of a Freehold to begin at a day to
come, becaufe in this Cafe the Leafe doth begin' prefently, be-
eanfe the Leafe recited is not found by the Jury, and there-
forenow it is all ene as if there had been no Leafe at all,con-
trary in the Cafe of the King, becaufe it paffeth a good eftate
of inheritance to the grantee, And therefore if I make a Leafes
for yearsunto a man after the expiration of fuch aLeafe,where
in cruth there is no firch Leafe in being, the Leafe {hall begin
prefently. The Queftion upon the Indenture of 2 ¢ 3 Phif,
&' Mar. was no more butthis, The Vicar and' Subchauntors
of Lichfield made a grant of all their Tithes in’ Chefterton,and
name theny in certain, and in- fpecis, astithe Wooll, tithe
Geefe, Pigs, Swans, and the like, and'that in 2 diftin& clanfe

with efpeviall- Exception of four certain things, After whick:

came
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came this daufe, All which were in the Tenure of Méz}glzret
Peroes And the Jury found that none of chefe Tithes weresin
her Tenure : And whether that grant were void or not, was

the Queftion ; And refolved by the whole Court #ullo contra-
- dicente, That the grant notwithftanding this falfe recitall, was-

good for thefe reafons, But firlt it was refolved, That where
they grant all their Tithes in Chefterton, ‘that it isa good

- grant, and hath fufficient and convenient certainty, 13 E. 4.

¢ Hollands Cafe; There are two generalities, 1, Abfolute,
2, Generall in particular, fo here. And in our Cafeit is as
certain, that demand in an AQion may be for them by the
name of all their Tithes in Chelterton. So in the like manner |
an A&ion of Ejectione firme willlie ; For an Ejeftione firme
will lie for Tithesas it hath been adjudged here, If the King
grant all his-Lands,it is altogether incertain and void ; but if
the King grant all his Lands,in Dale, or which came to him by
the di(folution of fiich an Abby,it is good, becaufe it is a gene--
ralty in particular. And it was agreed,-that convenient cer-

- tainty is fufficient : And therefore it was faid by Juftice fones,

That ifI grant all my Rents in Dale which I have of the pare
of my Mother, that he conceives the fame to be good. The
firft reafon wherefore this grant {hall be good notwithftan-
ding the falfe recicall, was this, Becaufe the words here, All

which,&c, are not words of denotation or reftriQion, but of

fuggeftion or affirmation, and therefore (hall nos make void .
the grant. And herethedifference was taken between the.
Cafe'of a common perfon, and of the King; Suggeftion which
is falfe in the Cafe of the King makes the Patent void ; but
contrary in the Cafe of a common perfon : ‘And therefore if
the King be deceived either in point of profic or in point of
Title, his grantisvoid, 9 H,6. Where he is not deceived in
point of profit,he {hall not aveid the grant. 26 H.8. The fe-
cond reafon,That a Deed ought to be conftrued,Vs res magss
valeat quam pereats34 H.6. A man having a Reverfion devi-_
fech his land in Aanibus, thereby the Reverfion pafleth,g E.q.
42. Releafe of all Ations againft Prior and Covent fhall
be conftrued and intended, all Altions againft the ‘Prilor
only,
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only, for an A&ion cannot be brought againft the Co-
vent, Fartherby this conftru@ion you would avoid the deed,
and by the Rule of Law, the deed and words of every man
fhall be taken very ftrong againft himfelf, #zres magis valear,
asisfaid before : Andic is againft reafon to concetve that it
was the meaning of the parties that nothing fthould paffe. A
third reafon was, becaufe the grant was a diftinét claufe of it
felf: And the words which were objected at the Barre to be
reftri®ive were in another diftin& claufe, and therefore fhall
not reftrain that which was before ; for words reftri®ive
ought to be continued in one and the fame fentence : Where-
fore they having granted all their Tiches in Chefterton by one
clanfe, the falfe recitall afcerwards in another clanfe thall not
make the grant void. See 3 & 4 Eliz, Dier inwaft 31 Eliz.
the Lord wentworths Cafe in the Exchequer upon this Rule of
diftinCtclaufes: And Arkins and Longs Cafe in the Common
Pleas, upon which Cafes Jultice Fores did relie, The fourth
reafon was, That conftru@ion ovght to be made upon
the whole Deed : And it appeareth by the context of the
Deed, That ic was the meaning of the parties to grant the
Tithes by the Deed, Further, the Exception of the four things
fheweth, That it was the meaning of the parties to grant all
things not excepted, asthe tithes in this Cafe ; For Exceptio
firmat regnlam 5 And to what purpefe fhould the Exception
be, if they did not intend to paffe all other things not excep-
ted? See 4 Car, Hoskins and Trenchars Cafe, Sit Robert Nap-
withs Cafe, 21 Jac, cited by the chief Juftice to that purpofe.
Wherefore it was agreed by the whole Court,That Judgement
fhould be given for the Defendant, And theopinion of the
Court was clear alfo, That although fome of thetithes had
been in the Tenure of Adargaret Petoe, that yet the grant
was good : And that was after Argument upon the Demur-
rer,to avoid all fcruples to be after made by Councell; be-
caufe it was conceived, That fome of the Tithes were in her
"Tenure, -

F Crifp
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Crifp againft Prat in Ej'emﬁrj:nc;; B

67, "He Cafe upon the four Statutes of Bankrupts, viz.

34 H.8,13 Eliz. 1 Jac, & 21 fac, wasthos ; Ralph
Brifco 9 ac. purchafed copyhold to him. and hisSon for theis
lives, the remainder to the Wife in Fee. 11 fac, he became
an Inholder 5 And aboat twelve years after a Commiflion of
Bankropt is obtained againft him ; And therenpon the Co-
pyhold Jand is fold by the Commiflioners. to the Defendant.
 Ralph Brifco dieth, and his fon Fahn Brifco entred, and made

. the Leafe to the Plaintiffe; The Defendant entred upon him;-

and be broughtan Ejectione firme. And Judgement was given
upon folemne argument by the Juftices for the Plaintiffe, The
firlt point was, Whether an Inhelder bea Bankrupt within
thefe Statutes: And it was.refolved by alb the Juftices, wiz.
FonesyCrook, Barckley, and Boamftone chief Juftice, That an
Inbolder guatenus an Inholder is not within thefe ‘Statutes .
Juftice Burckley and Jufkice Fones, one grounded upon the fpe--
ciall .verdi®, the other upon the Statutes did conceive, ..
Fhat zn Inholdep in fome Cafes .might be within thefe Sta--
tutes ; Juftice Barckley did conceive upon this fpeciall verdi&,
thacthis:Inholder was within them, becanfe it is found, That
he got his living by buying and felling, and nfingthe Trade of -
an Inholder: Andhe conceived upon thofe words, Buying and
felling in the verdi&, and getting his living thereby, although
that she Jury have alfofound:him an Inholder, that the fame
iswithin the Law: And he agreed; That he who. liveth by buy-
ing, ot felling, and not by both, is not within the Law:; butin
our Cafe theg_[ury have foundboth. And. it hath been adjud--
ged, That he who buyes and fells cattell,and ftocks his ground
with them, that he may be a‘Bankrupt within thofe Statutes,

‘Tagree, that 2 Scrivener was not within 13 Eliz. for hedoth =

not live by buying and felling, but by making ufe of the mo-
nies of other men ; but now he is within 21 Jac. But in our
Cafe the Inholder buyes his graffe, hay, and grains, and provi- -
fion alfo for his guefts, and by felling of them he lives, But' hef.
o agreed,.
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-agreed, That if the Jury had found, that he was an Inholder
-only, and not that he did get his living by buyingand felling,
that inthat Cafe, he was out of the Law ; And for thefe rea-
‘fons, he did conceive, Thatthis Inholder, as by the fpeciall
‘werdidt is found, was within the Statutes of 13 Eliz. and
21 Jacobi. Juftice Jones; An Inholder may be, ornot be with-
1in thefe Laws upon this difference. That Inholder who gets
-his living meerly by buyingand felling (as many of the Inhol-
dershere in Londsn do) they are within thefe Statutes ; Buc
thofe who have Lands of their own, and-have hayand grain
and all their provifions of their own, as many have it the
Country; thofe arg not within thefe Statutes. Fartherhe faid,
“Thatbuying and felling doth not make men within thefe Sta-
tutes, for then all men fhould be within the Statutes; but they
onght to be meant of them who:gain the ;greateft part of their
living thereby, and live chiefly or abfolutely thereby. But
Bramfton chict Juftice, and Juftice Crook were clear of opini-
-on, That an Inholder could not be a Bankrupt neither by the
Statutes; hor accordingas it is found by the fpeciall verdict
And their reafon wias;' becaufe thac an Inholder doth not live
by biyifrg and felling, for he doth not fell any thing, but utter
it ; He which fells any cthing doth it by way of contrad, but
anInholder doth not contract with his Guefts, but provides
- for xthem,and cannot take unreafonable rates, as he who fells
‘may ; and’if he doth, he may be indiGed of Extortion, which
" thiefeller canhot : Wherefore they concluded, that an Inhol-
" der is not within the Statute of 13 Eliz. & 1 Jac. Jultice
Crook remembred thefe Cafes; #7eb6 an Inholder of Pxbridge

* brewed in his houfe, and fold his Beer to his Guefls : -And ic
was adjudged in the Exchequery’ that it was not within the
Statute of Brewers. And Bedells Gafe, who being a Farmer
bought and fold cattell ; And .adjudged, that he was nota
Bankrupt within thefe Statutes : And he put thofe Cafes up-
on this reafon, That where the Statutes faid, Get their living
by buying and felling, that it ought to be for the greater part ;
that they gain the greater part-of their living thereby. And
he faid, that if a Gentleman buy and fell land he is not within
-F 2 the

L 7
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the Statutes ;. for it ought to be taken, thofe who buy and fell
perfonall things. The fecond point, Tt was agreed by all, that
Copyhold is within the Statute of 13 Eliz. & 1 Jac, Firlt,be-
caufe it is no prejudice to the Lord, becaufe there ought to be
Compolition.with the Lord, and the Vendee ; And aithough
ehe {ale ought to be by Indenture, yet the Vendee ought to
be admitted by the Lord. And the difference in Heydons Cafe
in 3. Rep. wasagreed, Secondly, It is exprefly within 13 Eliz.
and therefore within 1 Jac. Alfo by way of recitall, although
the Statute of 1 Zac, hath new provifions, And by the Sta-

tute of 21 Jae. it was faid, That thefe Statutes thall be con-
Jtrued moft beneficiall for the Creditors, becaufe their ground

is funm cuique tribnere, § Eliz Dier. Vmptonand Hides Cafe,
That A®s of explanation {hall be taken moft beneficiall and
liberally. And the Statute of 13 Eliz. fays exprefly, That the
Commiffioners (hall difpofe of Lands as well Copy as Free ;
But although a Copyhold be not within the fater part of
13 El/iz.exprefly, yer by connexionitis: And the Statute of
13 Eliz, guides the Statutes of 1 ¢ 21 Jacobs, Jultice Tones
did agree, That the Copyhold is within 13 E/iz. but net the
perfon of the Copyholder, although the perfon be within
1 Jac, And the chief Juftice faid, That his opinion was, that
upon the Statute of 21 Zac, which is, That chefe Statutes thall -
be taken liberally: That Copyholds, although they had net
been named, had been within thefe Statates. It was faid by
Juftice Barckley, who argued for the Defendant, That the ver-
dic hath not found within 13 Eliz, becanfe the verdi@ hath
not found Fraud exprefly, but badges only thereof, See Ae-
riell Littletons Cafe in the Chancellor of Oxfords Cafe, That
the Fraud ought to be exprefly found, but fo it is not here, for
here it is found, that the Son was an Infant at the time of the
parchafe ; and alfo that the purchafe was with the mony of
the Father, which are only inducements of fraud : Buc he ar-
gued it was within'1 Zac. becaufe the Father hath caufed or
procured this conveyance to his child, as the Statute fpeaks ;.
And here is Fraud apparent, Et guod conftat claré non. deber
verificari. . And therefore.if a man enfeofft his Son,it.is Fraud

appa-

e
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apparent,& ovglit not to be found particularly,But it was re-
folved by allthe other]Juftices, That here was not fraud appa-
rent, and therefore it ought to be found by the Jury, The
 third and chief point in this Cafe was, He being no Inholder
at the time of the purchafe,and afterwards becomming an In-
holder, whether he were within the Statute of 13 E/iz. And
it was refolved he was not : But here JuRice Barckley whe
argued for the Defendant was againftit, And he argued, that
ifa man purchace and fell, and afterwards become a Tradef-
man and Bankrupt, that that was not within the Statute ; but
if he keepeth the Land in his hands, there he conceived him
within the Statute,as it wasin this Cafe. And he wasagainft
the Book of the Chancellor of Oxfords Cafe, of relation to
deveft the Advowfon ; and he faid, It-is not like to the Cafe
in 6 ¢& 7 Eliz. there cited.In Eriches Caf in the § Rep, there
is a Rule taken, that 4 verbis legis non eft recedendnm ; andin
~-our Cafe it is within the exprefle words of the Statute, which,

are, That if any perfon which hereafter fhall become a Bank- -

rupt,&c. And here, he after became a Bankrupt. But it was
refolved by the others, with whom Juitice Barckley did con-
curre after, That it was not within the Statute, Juftice Crook
argued, That it is not within the words of the Statute, which
are, If the offender purchafe, and that the falethalibe good
againft the offender; and-here, he was not offender at
the time of the purchafe ; And ufing no. Frade, thall he be
panifhed for that after ?- Befides, here the fon thould be-puni-
{hed for the offence of the Father,which the Law of God will
not fuffer. Smithand Callamers Cafe,2 Rep. he ought to.be
endebted at the time, otherwife he is no offender; And he
might give away his goods before he was in Debt. And the
mifchief here will be, That lands purchafed g4ayeats before
fhonld thereby be defeated’; And 1hold, thatif a man be a
Tradefman, and afterwards leaves his.trade, and then purcha-
feth, and afterwards becomes a Tradefman again,and a Bank-
rupt, that he is not within the Statute. . But Jultice fowes was
of opinion,that if he be a Tradefmian at the time, althonghnot

an offeader, yet he is within.the Statute ; But the chief Ju- -

E 3. ﬁlce
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ftice did argue, that he ought to be an offender, and the thin
" which makes him to be an offender is his intent to defrand his
creditors. Jones; It {hall be hard inthis Cafe to, caiife the
-eftate to be reached by.this Starute, for perhaps it was for the
. mariage of the fon, and perhaps the fon might feli i, and af-
ter the facher become Bankrupe, it would be hard £0 void the
fale. The Chancellor of Oxfords Cafe was a ftronger Cafe.for
there the party wasindi®ed. And if 2 man be Accomptant
* to the King, and afserwards fells,yet the fale fhall be avpided
by the King. ‘But if he be not Accomptant and felleth,. and
, atterwards becomes,Accomptant, the fale thall -not be defea-
ted. And here he became Inholder after the purchafe, and be-
inga clear man ac the time of the purchafe, he {hall not now
be within the Statute., Chief Juftice ; If that thould be per-
mitted,all things which the party did {hould be defeated;and
therefore he agreedyThat although he be-aTradefman,yet ifhe
be not indebe:Ifhe purchafe for anothersor give unto another,
- if no fraud be found, i is not within the Sratutes, And Judge-
ment accordingly was giyen forthe Plaintiffe. . -

Joeatbi g i

§ : IR U SOV )
- Youngagamft Fowler, ~ - .-

68.Y0wigfbr‘oughtfan A&ion upon the Cafe againft Fowler
for difturbing of him to execute the office ofRegifter to
theBithop of Rodbefter;and uponnot guilty pleaded, the Jury
gave afpeciall verdict :. They found that the office wds gran-
ted by one Bithop td-one for life,which was confirmed by the
Dean and Chapteth which Bifhop died, and afterwards-Tobs
Yomng was createdBithop, And then they found that the of-
fice was geantablé in Reverfion time out of minde, &c. And
thae Jobn Y sng Billiop did grant the faid office ofRegilterto
- Iohn Young-histon sowiPlaintiffe in Reverfion. (And that the
office, was £o be.exccutad by the faid Jobn Young or his Depu-
ty ).which fohn Yeang the fon was:but of theage of 11 years

« at the time of the grant ; but they found, that he was of full
age before the Tenanc for life died, And then they found thac
dobn Young the Bilhop died ; “and that his Succeflor granted
. ‘ ‘ the
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e office to the Defendantwhoe exeented many things con-
cernifig the'office ; And’ whether upon thewhole matcer the
Defendant were a difturbé¥ or not, was the Queftion ; And:
it was adjndged by alltheJultices- without any. folemne and
open argumerit, thatthé Déféfidawewas 4’ diftutber : Bac the
€4 wasargued by-coticel? oh ‘both fidey, whofe arguments
and reafons were briefly following: Adaynardfor the Plaintiffe;
“There are two points. 1. Whether the grint’be good within
the Statute of 1 Eliz, 2lyi Whether efie' grant to.an in-
fant be good + And hie heldic was] beéafe:itwas to be execn~
ted by his. Depucy. ‘The' word oft the Stdtute of 1 Efiz., ‘are;
FOf any thing belonging to the Bifboprick ] and in our Cafe the
office of Regiltry is Belongingtorthe Bithoprick, The fecond
‘donbris, Whether the grancin Reverfion be-convenient ; and
Thald it is; althoughinet abfoldtely, yet neceflarily : :And
thereforeiwe 4réto-fee, 1. What conveniency isrequifite,and
2, Whether fuctt convenicacy be within'tke Law : For that;
it ought to be-enquired, How this-office hath-ufed to be gran-
ted, and the nfe oughit to gnide the conveniency. See the Bi-
fhopof SalisVuries €afe ; 7 grant ofaitl offite o two, which
hértgﬁi}t been ufed to be {6 granced;is fotgood. Paf.1 Car.
Rotl207. the Bithop of Chichelffers Cafe.WWhere the Queftion
was npor the ufualk grant of Fees: 'atfd’ there becaufe it was
found-that there was a ‘grant of greater Feesthen the ufe and
coftome-warranted ; It was adjndged good fox fo mich as the
cuftome did warfant, and voidforche refidugl And: the Sra-
tute it felf fpeaks of ufiall Rent ;" al{ which proves, That ufe
oughtto gutde this conveniency, 24 Point, That the.grant to
an infant was good, becaufe it is granted to be’ executed by
his Deputy: I'grant, that'an infant cannotibe dn Atdorney,be- -
‘caufean Actorney cannot make a Depaty? And:this grant is
not inconveniert's# natirares, neither to the Grantor, norto -
the Grantee, 1, It is notinconvenient ex narnrarei, for fuch.
an office is grantable to one and his heirs, which by poffibility«
may defcend to aninfant; and there he fhallexecute it by De-
puty ; and thefame inconvemmience'is in thiy Gafey if thare be
any. "And it dhie eredinion: of an‘office may be by-Deputy
where
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where the party is not able, the fame reafon is in this Cafe,
2, Itispot inconvenient to the Grantor, becanfe as it is prefu-
med, whena man grants an office to one and his heirs, that
he fees that the fame by poffibility may defcend to an infant;
fo he fays in our Cafe, at che time of the grant, he is an infant.,
3. It is not inconvenient to the grantee, for it is for his
benefit. 27 H.8.28, 8 E.4.7.But here it may be objeted,Thac
this office doth concernthe Common-wealth, and if the in-
fant commit any offence he fhallnot be punithed, becaufe ic
fhould be inconvenient : To that Ianfwer, that the infant.
oughr to execute itby his fufficient Deputy ; and -he himfelf
fhall be charged for any efcape, and by forfeiture of his office;
as any other may. Befides; you fhall never prejudice any in
prafents for the future prejudice which by poffibility may hap-
pen to the Common-wealth, 10 E.6,14. Stone and Kmights
Cafe. Hill, 2 Car, Rot. 224, Aninfant was bound by arbicra-
ment. T7in, 3.Cari Rot, 119. An infant was bound for his
fchooling,Buc it may be farther objected, That it concerns the
adminiltration of Jultice,which an infant cannot do. To which
I anfwer, that he may make a Deputy,who ought to be adjud-
ged fufficient by the Ordinary, and he may well execute it,
26 H.6, Grants 13¢ Aninfant ele@ed Parfon to ferve a Cure,
who fhallbe examined by the Ordinary,21 E.4.13. Aninfant
may be Mayor, 18 E.3.33. 26 E.3.63. Aninfant who comes
in by purchafe, makes him more liable then he who comes in
by defcent. But in our Cafe, the grant & fortiori {hall be good
becaufe it is executory. And he took the difference between
an Executory grant as here,which by poflibilicy may be made
good,(as in our Cafe it was,becanfe that the grantee was of
full agebefore the office fellin pofleflion) and where an inte-
reft vefts immediately : Farther, he conceived the Cafe the
fronger, becaufe the Deputy came in by the allowance of the
Ordinary, wardfor the Defendant: There are four Queftions.
1. Whether a grant to an infant in poffefficn be good : I
conceive NOt; 1. guoad naturam reis it is not good, becaufe
that by that grant the Common-wealth is prejudiced, 2, The

office doth concern the adminiftration of Juftice ; and th‘fgre—
ore
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fore cannot be granted in Fee, and by confequence there (hall
be no defcent of fuch Judiciall office, as hath been objected
by Mr. Maynard, 1 Rep, 1agree, that the Grant of a Parker-

thip to an Enfant is good; and where it was objected, thatit -

may be prejudiciall by poffibility, I conceive it apparens nocu-
mentum; as§ Rep. 101.and therefore the like Nufance, as the
cafe is there put, may be deftroyed. g E,4.5. Winters cafe
Clarke of the Crowne. 12 & 13 Eliz., Dyer 293. 9 Rep. 96.
Mich. 40,41 Eliz. Scamblers cafe; It was adjudged, That an
Enfant is not capable of a Stewardfhip of a Manor;and the
reafon is, becaufe that thereby the Tenants may be prejudi-
ced, fo in our Cafe the Common wealth, Trin. 13 Car’ Rot.
493. our very Cafein the common Pleas, was adjudged, Fur-
ther, an Enfant is not-capable of this Office, becanfe Misfea-
Jans & Nonfeafans may be, and he fhall not be punithed for
it; for an Enfant at the common Law,is not lyableto an
ation of Waft, or an a&ion upon the Cafe: 8 Rep.95. Doé?.
& Stud. The 3. Queftion, Whether the Grant, to him and
his deputy, make the Grant good, I hold it doth not. 7 Eliz,
Dyer. 238,b. 9 Rep.38. 10 E.4.1. 39 H.6. 54. The Officer
ischargeable for his Deputy, and not the Deputy himfelfe ;
And if it be fo, if this Grant fhould be good, here thould bea
Mifdemeanorin the Office, and none thould be punifhed for
it, which fhould be inconvenient; for the Deputy cannot
be charged nor the Officer in our Cafe, becaufe: he is-an
Enfant, and therefore.the Grant is not good. The 3, Queft.
Whether this fobfequentAct of the Enfant coming of Full age,
before the falling of the Office into poffeffion, hath madethe
Grant good. I hold, that not, upon the common rule,
Quod initio non walet, &c. So is the Br, of Salisburies Cafe,
St.George Reignalls Cafe,and 27 H.6,10.  The 4. Queftion,
Whether this Grant in Reverfion to a man of Full age, be
good at the common Law : and I hold it is not ; becaufe it is
a judiciall Office which is not grantable in Reverfion : with
which agrees 11 Rep.Auditor Curles Cafe.  The 5. Queftion,
Whether it be within the Statute of 1 E/iz. And Lhold it is
not, becaufe that muft take effe@ from éhc time of the gran-

ting
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ting of it,as the Statute fpeakes, 6.1 conceive it is not ane=
ceflary Grant, becaufe it is not within the exception of the
Statute, Et excepti- firmat Regmlam, It was obgéed, That
Ufage makes thefe Grants good, Iconceive the contrary,
That Ujage is not a Rule to meafure a thing, whether it be
convenient or not. And a grant may be good, which is not
ufed. And the courts of Jultice ought to judge, what is con-
venient ot neceffary, and what not.. So is Lszz, and the Com-
mentaries Say and Smeizhs Cafe. Befides, it is not Neceflary,for
he ftands butfor a cypher and doth nothing, and therefore
not neceffary, Belides, it is Inconvenient,and takes from the
Succeflor bonorem munificentie, for by the fame reafon that he
may grant one, he may grant all the Offices in Reverfion,
{0 as his Succeflors fhall not have one to.grant ; and by this
meanes fhall takeaway a flower of the Bifhoprick. 10 Rep,
61. a. The opinion of Papham Chicfe Juftice, An Office is not
Grantable inReverfion by the Bithop. But the Court was
cleere of Opindon, without arg¥ment, for the Plaintiffe ; That
the ‘Grant is good, Craocke he denyed that fuch an Office is
not-giantable in Fee, and inftanced -in the Uthers office,-and
Chamberlaines of the Exchequer, which are judiciall offices,
and yet granted in Fee ; And it wasdenyed that this is an
office of judicature, but Mnifteriall onely. To that which
wirs Qbjected, That the A&ion doth not lie againtt an Enfant:

Jr-was danfwered, That an aQion upon the Cafe doth lic a-

gainft an Enfant Executor, An a&ion upon the Cafe will lie
againft an Eafant for a Nufance, or for words, by the com-
mon Law, And in our Cafehe fhall forfeit his Office. An
Enfant may be Executor, in which greater confidence and
troft isrepofed, and in our Cafethe Grant to an Enfant is not
void ab initio, but voidable onely upon comtingent 5 And I
conceive, that if the nfage will warrant it, That he may grant
all the Offices in Reverfion,and upon that difference depends
the opinion of Popham, in the 10 Rep, for there it doth not
appeare, that the cultome was to grant in -Reverfion: And
therefore it was not good. Barckley: The King may grant in
Reverfion without any cultome. 9 Eliz, Savages cafe. And

there
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there is no queftion, but that cuftome may make'an Office
grantable in Revetfion,in the cafe of a common perfon. 1 H.7.
Crofts cafe. Alfo the cafe of the Ulher of the Exchequer gran-
tedin Fee. And there is no queltion, buca Judiciall office
may be granted to one and his heires. And the office of War-
den of the Fleet, whichis an office of great truft, is granted
inFee. Andas fuch offices may defcend to an Enfant; foa
Feme covert may have fuch an office, for {he may have a lf-
band who may execute it ; -and fo an Enfant may have a de-
puty. 7 H.,6, There is a difference among(t Enfants; an Enfane,
before the Statute of 10 E/iz. might have been Prefented to
a Benefice, and he was Patfon de fafo, So a meere Lay man ¢
but the fame ought to be underftood of an Enfant who was of
age of difcretion.APrebendary was granted to Prideanx,at the
age of three years, and was adjudged void,becaufe he was no¢
of age of difcretion, but ifhe had been, it had been good.
And 1 conceive, that it is necefary and convenient that it
fhould be granted in Reverfion, for by that meanes the -office
would never be vacant, and fhould be alwaies provided of
thofe who were fufficient to execute it. So in our Cafe the
Enfant may be inftructed before he come of Fullage. And
farther, as an Enfant when he is Prefented, isto be allowed or
difallowed by the Ordinary, fo the Deputy is by the Court.
The Statute of 1 Eliz. makes againftyou, for although it be
not within it, yet it may be good at the common Law, like
the Concurrent Leafe which is good at the common Law, and
not within the Statute of 1 E/iz. The reftof the Juftices did
all agree with Barekley: And Jutice fores faid, That Scam-
blers cafe, cited by my Lord Coke in Inffitutes 3.b. was
adjudged contrary, That an Enfant wascapable of a Steward-
thip in Reverfion, and he faid that it was adjudged in the Ex-
chequer, thatan Ignorant man was capable of an Office in
Reverfion ; which doth not differ from our Cafe.

G 2 Sty
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Sir John Saintjohns Caf,

69. THe Lady Cromwell was poflefled of divers Leafes, and
conveyed them in truft, and afterwards married with-
the faid Sir Jobn Saintjobn ; and afrerwards fhe received the
mony which came of the truft, and with pare of it fhe bought
Jewels, and part fhe lefc in Mony and dyed. And Sir Fohn»"
Saintjobn tooke Letters of Adminiftration of the goods of the
Wife : And the Ecclefiefticall court would make him accomp--
table for the Jewels, and for.the Mony ; and to put them .
into an Inventory.And the Opinion of the Court was,That he
fhould not put them into the Inventory,becaufe the property-
is abfolutely in the Husband,and he hath them not as Admini--
ftrator : but thingsin a&ion he fhall have as Adminiftracor, .
and fhall be accomptable for them : and in thatcafe a Pro..
hibition was granted as to the Mony.. It was meved againe
this Terme ; That the Lady Saintjobn did receive part-of the
mony, put it out, and tooke Bonds for itin the names of
others, to her ufe; and the Spirituall court would have him
accompt for that, and thereupon a Prohibition was prayed ;.
but the Court would net grant it. And there Barckley diffe-
red in -opinion, and fo did the Court, fome being for it, and.
fome againft it. The reafon given wherefore the Prohibition
fbould not be granted, was, becaufe the Mony received upon.
the truft, isin Law, the monies of the Truftees, and the wife
hath no remedy for it, but in court of Equity ; and therefore
that the husband fhould have it as Adminiftrator. The reafon
urged wherefore the Prohibition fhould be granted, was, be-
caufe here the truft was executed, when the wife had re-
ccived the mony, and by the Receipt the husband had gained
property thercin as busband, and therefore fhould net be. ac-:
comptable for it. Farther,here the Ecclefiafticall coart fhould.
determine the truft, of which they have no Jurifdi@ion, for
they have not a court of Equity. And the Court ruled, That
the Councell {hould move in Chancery for a Prohibition, for -
in Equity the mony didtbelong to the wife. And here it was -
agreed,. .
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agreed,That if the Truftees confent that the wife thall receive
the mony, as in our Cafe the contrary doth not appeare, that
there the husband might gaine a property as husband ; but
becaufe the Court conceived, that the Eeclefafticall conre
‘had not JurifdiGion, a Prohibition was granted. And here &
-was agreed, That if a woman doe convey a Leafe in truft, for
her ufe,and afterwards marieth, that infuch cafe, it lies not
-in the power of the husband to difpofe of it; and if the wife
dye, the husband fhall not have it, but the Executor of the
wife, and fo it was faid, it was refolved in Chancery.

70. Barckley and Crooke, there being no other Juftice at
that time in Court, faid, That upon a Petition to the Archbi-
fhop, or any other ecclefiafticall Judge, no Prohibition lieth,
‘But there ought to be a Suit in the Ecclefiafticall court. And
by them, a Libell may bein the Ecclefiafticall court, for not
" repairing a way that leadeth to Church, but not for repairing
* of a high-way, and upon fuggeftion, that the Libell was for
repairing a high-way, a Prohibition was granted.

71, Many Indi&ments were exhibited feverally, againft fe-
verall men, becaufe each by himfelfe,” fuffered his doore to be
unrepaired, and it was fhewed in the Indi@ments, that every
one ofthem onght to repaire : And thereupon it was moved,
that they might be- quathed, but the Court would not quath
them, without certificate, that the parties had repaired their

doores ; but it was granted, that Proces {hould be {tayed, up-. -

onmotion of Councelf that reparation fhould be immediacely
done. But at the fame time, many Inditments, fornot re-
pairing of the high-way,which the Parifhioners ought to have
repaired, according as it .was found by Verdi®, the fame
Terme were quathed for the fame defe@; But in-truth, there
was another fankt in the-Indi@ment, for that it was joynt one
onely , whereas there ought to have been feverall Indict-
ments ; but they were quathed for the fislt defe&.

G 3 7% A
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-72. A Replevine was brought in an Inferiour courr, and
no Pledges, de retorno habendo, were taken by the Sheriffe,
according to the Statute of #eff.2. ca, 2. After the Plaint was
removed into this Court by a Recordari, and after Verdi@®

_given, it was moved in arreft of Judgement, want of Pledges,

for thefe reafons, becaufe the Pledges, de rerorne babendoy are
given by that Statute,as2 H.6, 15. and 9 H.6, 42.b. And
that Stature faith, That Pledges thall be taken by the Sherifle,
and therefore no other can take them, notwithftanding that
Pledges might be found here in Court, And 3 H.6. 3, and
F.N,B.72,a. fay, That where Pledges are found, that they
fhall remaine, notwithftanding the removall of the Plaint by
Recardari, and the reafon is, becavfe the Sheriffe is a fpeci-
all Officer, chofen to that purpofe by the Statute, and there-
fore no other can take them. Befides, there would be a failer
of Juftice, if the Court fhould put in Pledges, for then there

‘might be no remedy againft the Sheriffe, for that he found no

Pledges, and no remedy againft the Pledges, becaufe they are
not found according to the Statute, and foa failer of Jultice,
and by that meanes the Sheriffe fhould fruftrate and avoid the
Statute, for no Pledges fhould ever be found,and {o he thould
take advantage of his own laches and wrong. Farther, it was
obje@ed, that thefe proceedings are the judiciall a&of the
Court, and therefore the Court will not alter or diminith
them. L, Emries 1. and 3 H. 6. And farther, it was faid,
That the cafes of Young and Yenng, and Dr. Huffies cafe, ad-
judged in this Court, That Pledges may be found at any time
before Judgement were, inaion upon the Cafe, and not
in Replevine, asour Cafe is, for which there is fpeciall provi-
fion made by the Statute. But it wasanfwered,and agreed by
the whole Court, That Pledges may be found by this Courr,
for the Pledges given by the Statute of 77eff, 2. are onely to
give remedy againft the Sheriffe, and if the Sheriffe doe not
his duty, but furceafeth, we may as at the common Law put in
Pledges, and yet notwithftanding remedy may be againft the -
Sheriffe upon the Statute for his negle®. And farther, it was
agreed, That Pledges may be found at any time before Judge-
meat,
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ment, as in Towng and Tounys cale, and Dr. Hyffies cafe it was
adjudged ; And Judgement wasaffirmed.

73+ There canbe no fecond Execution granted out, before-

that the firft be returned.

~ 74. Two Joyntenants of a Rectory agree with fome of cheir -

' Parifhioners, that they fhall pay fo much for Tithes: and not-
withftanding, one of them fueth for Tithes in the Ecclefi
afticall court; and-a Prohibition was prayed, becaufe that one

of them cannot fue without the other ; and the Court would .

not grant it: and their reafon was, becaufe although that one

of them cannot fue withont the other by our Law, yet, per--

haps, the Spirituall court will permit it,

75, Husband and Wife brought 2 Writ of confpiracy, and-
it was adjudged that it wonld not lye. And Jones cited this-

cafe, That Husband and Wife brought an Action upon
the Cafe, againft anotherfor words. wiz. That the Husband
and Wife had bewitched anotfrer;and it was not good,becaufe
that the wife cannot joyne for Confpiracy made againft the
hasband, nor for tréfpafie of Battery, as the booke s, 9 E. 4.
But Juftice Crook was of opinion, That the Confpiracy would
well lye, becaufe that the Indictment was matter of Record,
and therefore not meerely Perfonall : but the whole Court

was againft him, and Jultice Barckley tooke the difference, .

where they fue for Perfonall wrong done to them, there they
fhall not joyne, but where they bave a joynt Intereft, as in
cafe of a Duare impedit, there they fhall joyne.

Thurfton again/t Ummons in Error to Reverfe a.

f}‘-‘udgemm in Briftow.

76. <] Hurfion brought an Action upon the Cafe agsinft /-
mons & declared,That the Detendant bronght an Acti-
on againfthim,at the Suit of Hafl,& wichout his privity: And

there--

47

pobfe
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thereupon did arreft and iniprifon the Plaintiffe, by reafon
whereof all his Creditors cameupon him, and thereby that
he had loft his Credit, 8c. And a Verdi& was found for the
Phaintiffe, and thereupon Error bronght, and two Errors
were alledged. 1.That the AGion will not lie, becaufe in
truth there was a jult Debt due to Hull, in whofe name he fu-
ed. 2, Becaufe it is not fhewed, that the caufes of A&iens,
which the otherCreditors had againft him,did arife within the
Jurifdi@ion of the Court of Briftow. And notwithftanding
the firft Error alledged, Judgement was affirmed by the whole
Court upon this difference ; where Hzxl himfelfe fueth or
Commenceth Suit againft the Plaintiffe, there although by
that fuit he draw all the Creditors upon the back of him,& fo
perhaps undo him,yet becaufe it was a lawful a&,noAction up-
on the Gafe lyeth againft him ; But where one comenceth Suit
againft another, in the name of another, and without his pri-
privity, that is Maintenance which is a tortious act,and there=
fore anAction wil lie:fo in the principal Cafe.As to the fecond
Error alledged,theCourt differed in opinion. Barckley; That the
damages were ill aflefled, becaufe they were given afwell for
the actions brought by the other Creditors. But Juftice Bram-
ftoncontra, That the damages were well affefled, becaufe that
the Actions brought by the Creditors were added for aggra-
vation onely, and the caufe of the Action was the Arreft and
Imprifonment, like the cafe where 2 man fpeakes words which
arein part actionable, and others onely put in for aggrava-
tion, and damages isaffeffed for the whole, it is good, There
was a third Error affigned, That the Vewire facias was, de

Warda omninm Santtorum de Briftowe, without {hewing in
what Parifh.

Childe againft Greenhill.

77 [ Hilde bronght Trefpafle againft Greenhill for Fifhing -

in [eperali pifcaria of the Plaintiff, and declared that
the Defendant pifces ipfius cepit, e, And Verdict found for
the Plaintiffe, And it was moved by Saintjobs in arreft of

Judge.
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Judgement,becaufe the Plainuiffc declared, of taking ofpifces
fuoss whereas the Plaintiffe, they being fere mature, hath not
property in them. Regiffer 94, 95.and F.N,B,and Book Ezn-
-tries. 666, No count, that the Defendant cepit pifces ipfins,
-but ad valentiam, ¢-c, without ipfius. So Fines Cafe in Dyer,
7 H,6,36, 10 H.7,6. 12 H.8,10,by Bradnell, 13 E.4.24,
-7Rep.cafe of Swannes, And the Book of 22 H.6.59.is overrnled
by the cafe of SWanwes. 34 H, 6,24, And the fame is matter
oof fubftance, and therefore not helped after Verdi@. An Aéti-
-on of Trover and Converfion, againft husband and wife giz
converterunt, isnot good, and it is not helped after VerdiQ,
becaufe it is matter of fubltance. Rolls for the Defendant; I
.agree, that Jepores fuos, or pifces fuos, without any more, is
. -not good, But where he brings an a&ion of Trefpafle for ta-
_king:them in his Soile, there it is good, becaufe it 1s within his
‘Soile. Soin our Cafe, for taking pifces fuos in -his feverall
pifcary : and with this difference agree, 22 H. 6. 59.43 E.3.
'24. {0 Regift- 93, 102. 23 H.6.tit.Trefp. 59, & 14 H38.
1..and the Book of 43 E.3. faith, That in Trefpaffc the Writ
fhall not fay, Damam fuam,if he doe not fay, that it was ta-
.ken in his Parke or Warren;orfaith damam domitam ot as the
Booke is in 23 . 6. in my Soile or Land;and by Newton, he
fhall fay there damas fuas. And admit thac it was not good,
yet Thold, thatitis helped after Verdi®, becaufe it is not
matter of Subftance, for whether they be pifees fuos ornot,
the Plaintiffe (hall recover damages. Juftice Barckley; Itis
teueythat ina generall fenfe they cannot be faid, pifees ipfins,
but in a particular fenfe they may ; and 2 man may have a {pe-
ciall or qualified property in things which are fere nature,
three waies, ratione infirmitatis, ratione lociy & ratione privile=
iz, & in our Cafe the Plainiffe hath them,by reafon of Privi-
Jedge. And it wasagreed by the whole Court, That Judgment
{hould be affirmed,upon the very difference taken by Rollsythst
where 2 man brings Trefpaffe for taking pifces fuos, or lepores
[fuos, &e. and the like, that the A@ion will not lye, Burifhe
bring Trefpafle for fithing in his feverall pifcarie, as inour
Cafe, or for breaking of his clofe, and taking lepores fuoss-c.
there ic will lye, H Pitfield



590"

Trinity Tl’rme,' 150 CarROLTI:

Pitfield ‘againf} Pearce.

8. IN an Ejeltione firme, the Cafe was thus, Thamas Pearce -
the Father, was feifed of lands in Fee, and by Deed, in
confideration .of Marriage, did give and grant:this-Land to
Fobn Pearce,thenow Defendant, his fecond Sonne, and tohis
Heires after his death, and no Livery was made ; Thomas -
Pearce dyed, the eldeft Sonne entred, and made a Leafe tothe
Plaintiffe,who entred,and upon Eje&ment by the Détendant, |
brought an Ejectione firme T wifden, The only queftion is,whe-
ther any eftate paffeth to the Son by the Deed,and it was faid,
there did, and that by way of Cevenant. And it was agreed,
That in this cafe if Livery had been made it had been void,be-
caufe that a Freehold cannot beginat a day to come, But 1.
may Covenant to ftand Seifed tothe ufe of my Sonne after
my death. -So a man may furrender a Copyhold, to take ef-
fect after a day to come, Coms. 301, So a man may bargaine .
and fell at a-day to come. 1 Mar, Dyer. 96. Chudleighs Gafe.
129, 20 H.6.10. Aufeisbuta truft betwixt the parties,and.
= Rep, 400. there need not exprefle words of Covenant, to
ftand feifed to an ufe. 2§ Eliz. Blithman and Blithmans cafe,
8. Rep.94. Befides, thefe words dedi & conceffi, are generall
words;and therefore may.comprehend Covenant: and words
{hall be conftrued, that the Deed may. ftand, if it may be.
8..4[[» 34,7 E. 3.9.. But Lagree, that if the intent appeareth
that 1t {hall paffe by tranfmuration of poffeflion, that there it
{hall be fo taken ; but here his intent doth not appeare to be
fo, for if there thould be Livery, then the forme fhould take

-nothing, for the reafon before given, which is againft hismea-

ning, Mich. 21 Jac. Rot. 2220. Buckler and Simons cafe. -
Dyer 202, Vinians cafe. The cafes cited before, are in the fu-

ture tenfe, but the wordsarehere, I give, &c. 36 Eliz, Cal-

lard and Callards cafe ; ftand forth Exfface referving an eftate
tomy felfeand my wife, I doe give thee my Land: and the
better Opinion was, That in that cafe it did amount ta a Li- .
very, beingupon the Land, forhisintent is apparent. Aich.

‘ 41 @“ ot
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41 542 Eliz, Trelfeand Popwells cate, adjudged in fuch cafe,
That an ufe (hallbe raifed : For which it was concluded, that
in this cafe thereis a goodeftate raifed to Jobn Pearce by
way of Covenant, Rolls ;I conceive, that no eftate is raifed
to fobx- Pearce by this conveyance. It was obje@ed, That it
{hall inure by way of Covenane, to raife an ufe. Iagree, That
if the meaningof the party may appeare, that he intended

to pafle his eftate by way of railing of an ufe, otherwife not. -

And here is no fiuch appearance. Foxes cafe in 8 Rep, isa
ftronger cafe ; and here it doth not appeare that he meant to

pafle-it by'way of ufe. But by the word [give] he intended

tranfmutation of pofleflion, 8 Rep. Bedells cafe, Mich. 18
Car, Rot. 2220, in the common Pleas it was adjudged, Thac
a gift of aRemainder after the death of the grantor was void;
wherefore he concliided for the Plaintiffe, -and fo Judgement
was given by the whole Courts And Juftice fores faid, When
a man makes a doubtfull Conveyance, it fhall be intended a
Conveyance at the common Law. And it {hall not be inten-
ded chat the Father would make him Tenant for life onely
~punifhable of waft,

Mich. 15°. Car® in the Kings Bench.

79—.I T was moved for a Prohibition to the Councell of the

Matches, and the Cafe was fuch: A man feifed of Lands

<% in Fee, made a Feofment to the ufe of himfelfe for life,
the remainder in taile toZ.5:He in the remainderLevied aFine.
And:the Councell of the Matches,upon a-furmife, Thar, the Te-
‘nant for life dyed feifed,according to their Inftru@ions, would
fettle the pofleffi6 upon the heire of Tenant for lite,againft the
Conufee; For their inftru@ions were made, That where a man
had the pofi¢flion by the fpace of three yeares, that the fame
{heuld-be fetled-upon him, until] tryall ac Law were had. Bat
the whole Court was againftit,becaufc it doch appeare that he
had bue an eftatc forlife, and fo the pofleflion appertained
o Ha2 to
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to him in the remainder. And here it was faid by Juftice
Barckley, that their Opinion hath been, That the pofleffion
of Tenant for Life fhould be the poffeffion of himin the Re-
mainder, as to this purpofeNote that the Principal{ cafe here
was (although the Cafle before put, wasalfoagreed for Law)
thus: Tenantin Taile levyed a Fine, to the ufe of himfelfe
for Life, the remainder in Fee to 7. 8. and dyed : In that Cafe
the Councell in the Marches would fettlethe poffeflion upon
the heire of Tenant in taile, againft the Purchafer,who held in
by the Fine which had barde the eftate taile,by which the iffue
claimed ; .and the whole Court was againt it, for which caufe
a Prohibition was granted,

80, Habeas corpora was dire®ed to the Porter of Ludlow,
to bring the bodies of Fobn Shielde and william Shielde into -
the Kings Bench ; the cafe (hortly (as appeares upon the re- -
torne) was this, Powell the Father broughta Bill, in the na-
tare .of an Information, againft the faid Fohn and william
Shield, before the Councell of the Marches in Wales, fos an
unlawfull Pra&ife, Combination, and Procurement of a clan-
deftine Marriage in the night, betwixt Mary Shield a Maid-
fervant, and the Sonne of Powell, who was a Gentleman of
good credit and worth, the Patfon alfo being Drunke, as he
himfelfe fware, and the fame alfo being without Banes or Li~
cence; for which offence they were feverally Fined toxthe -
King, and an hundred Markes damages given to the Plaindiffe,
& farther ordered by the Councell;that they thould be impri-
foned till they paid their feverall fines to the King, and da-
mages to the Party, and found Sureties to be bound in Re-
cognifance, for.their good behaviour, for one yeare, and till
they knew the farther order of the Councell 5 and thefe were
the caufes which were retorned. And upon this retorne Glynn,
who was of Conncell with the Prifoners, moved many things;
and many of them, as was conceived by the Court, altogether
impertinent. But the Obje@ions which were pertinent were
thefe, Firft, That the Councell of the Marches, as this cafe is,

have.
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have no JurifdiGion, becaufe the clandeftine Marriage is a
thing meerely Spirituall, and therefore not within theirIn-
ftructions. The fecond was, That they have exceeded their
Inftructions, in that they have given damages, to the party,
abovefifty pounds. For by their Inftructions, they ought not
to hold Plea where the Principallor Damages exceed fifty
pounds,But as to the firlt,he faid,there may be this Objection,
That they did not punifh them fer the clandeftine Marriage,
which in truth s a thing meerly Spirituall,but for the unlawfull
Practife and Combination, and for the execution of it: To
which he anfwered, That they have not Jurifdiction of the
Principall, and theretfore not of the Aceeffory : (here note
that it was afterwards faid by Bramffon Chiefe Juftice, That
the unlawfull- Practife, and Combination was the Principally
and the clandeftine Marriage but the Aceeflory,which was not
‘contradi@ed by any: ) Farther, it was obje@ed by G/ynn, That
they were Imprifoned for the damages of the Plaintiffe, and it
doth not appeare, whether it was at.the Prayer of the Party,
as he ought by the Law. Bankes, the Kings Atturny Generall,
~ contrary, ‘And as to the firlt, Their Inftru@ions give them:
power to hold Plea-of winlawfull Pradtifes and Aflembilies
And this i an unlawfull Pracife and Affembly, and therefore -
within their Inftru®ions : And although thar Herefie' and
clandeftine Marriage, and fuch offences, per. (¢ are not within
their Inftrn@ions, yet being clad with fuch  unlawful. circum- -
ftances, and: practifes,they are punifhable by them, Asto the-
fecond he faid; The Inftru@ion which reftraineth them that
they doe not hold Plea above fifty-pounds is onely in civill:
A&ions, at the feverall fuit of the party : But thereis another -
Inftrucion, which gives them power, where the caufe is cri-
minall, to affefle damages, according to the quality of the Of-
fence, and at their difcretions. As to the third objection he
faid; That the Retorne, being that they were in execution for-
the damages, it oughtto be:meant at thePrayer of the Party,
otherwife it .conld ot be. For which: caufes he prayed thag-
the: Prifoners: might: be remanded.c Anidcthe - whole :Court-

(Grooke being abferi)wire cleere upbnichis Retorne, That they~
H 3.

3 {hould -
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* fhould be remanded ; becanfe it appeareth that theit Finesto

the King were not payed : And therefore, although that the

other matters had been adjudged for them, yet they ought to

be remanded forthatone, And as to-the Obje@ions'which

were made, the Court agreed with Mr, Atturney, exceptin’
the point of Damages, and for the fame reafons given by him.

But asto the point of theDamages,whether they have gone be-

yond their Inftructions,and fo exceeded their power in giving

above fifty pounds damages.or not. It feemed to the Coure

they had ; and asit feemed to them; if the Retorne had been,
That the Kings Fines were paid, it would have been hard to

maintaine that the aflefling ahove fifty pounds damages, was

not out of theirInftru@ions : but becanfe the Kings Fines

were pot paid, they were Remanded, without refpe@ had:
thereunto ;. for the reafons given before.

81. It was faid by the Court, That when Judgement is gi-
ven in this Court againft another, and Execution upon it, and
the Sheriffe levyeth the mony; the Lord Keeper cannot -or-
der that the mony {hall ftayin the Sheriffes hands, or order
that the Plaintiff¢ fhall not call forit : for notwithftandin
fuch Order he may call for it. And it was farther faid by che
Court, That an Attachment fhall notbe granted againft the
High Sheriffe for the contempt of his Bayliffs,. Anda Writ
of Error isa Superfedeas.to an Execution, but then there ought.
to be notice.given to the Sheriffe : otherwife, if he notwich-
ftanding ferve the Execution, he fhall not runne in contempt,
for which an Attachiment{hall be granted.

- 824 Serjant Callizcame into Court, and moved this Cafe;
Chapman againl:Chapman, in Trefpafle done in Lands within
the. Dutchy of Cornwall, whichwere Borough Englifh,where
the cuftome wasythatif there wdre an eftate in Fee in thofe
Lands, that theyfhould goe to:the younger Sonne, -according.
to the cultomes buit if: in Taile, - they:fhopld defcend to the

. A1 ‘ ' Heire
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Heire at common Law ; And it was moved by him, that the
cuftome was not good, becaufe it cannot be at one time cu-
ftomary, and goe according to- thecuftome, and at another
guildable; And the whole Court (Craoke onely beingabfent)
were againft him, that the cﬂ\&omc was goods© P

Hické againft Webbe.

83. IN Trefpafle for a way, the Défandant did juftifie, and

- R faid, that he had a way not onely sre,equitare & averia
[wa fgare; but alfo carrncis &G carreragiis carriare, The Plain-
tiffe traverfed it abfgue hoc, that he had a-way not -onely ire,
equitare, ¢c. in the Words aforefaid:and therenpon they were
at iffue, and found for the Plaintiffe.' Glyss moved in arreft
of Judgement, that theiflie wasill joyned, becanfe it was not
a dire@ affirmative.but by inducement 6nely. Andthe whole
Court was againft him: And Juftice fores faid, that if I fay,
that not onely Mr. Glynnhathbeen at fuch a place, but alfo
M. Fones : without doubtit is a good affirmative,” that both

have been there. But they all agreed;.that' chie pleading was-

more elegant then formall’

84, Inthe Cafe betwixt Brooke and Boothe, Juftice Barck.
Jey faid, that it isa rule, That if there be two things alledged,
and one of neceffity ought to be alledged,and he relies onely
upon the other, it is no-double Plea: As if a man plead a Feof-

ment with warranty,and relyeth upon the Warranty,itis not -

double.

8s. Jultice Barckley faid, That in the Court of the Exchen

quer, they may make a Leafe forthree Lives, by the Exche-
quer Seale.

Clarke againft Spurden,

6. IN a writ of Error toreverfe a Judgement, given in
the court of Commeon Pleas,the cafe-was thortdy-thus; -



o po—
e o a

Mich. Terme, 15°. CaroL1.

-

A,wife of 1.8, inteftate, promifeth to B. to whom Admini--
ftration was committed : thatifhe {hall relinquith the Admi-
niftration, at the requeft of C. and fuffer 4. to Adminifter,
that 4. will difcharge B,of two Bonds. In Affumpfi: brought
by B, in the common Pleas, he alledged that he did renounce
Adminiftration ; and fuffered 4. co Adminifter,and that 4,
had not difcharged him of the two Bonds. And it was found
for the Plaintiffe. And thereupon Efrorwas bronght, becaufe
B, doth not {hew,that he did renounce the Adminiftration at
the requelt of C. AndRols for the Plaintiffe, "in the writ of
Error, did affigne the fame for Error. Jultice Barckley (all the
other Jukices being abfent) held that it was Error; for con-
fideration is a thing meritorious, and all ought to be perfor-
med, 35 well the requeft on the part of Coas the permiffion of
the part of B. which ought to be fhewed ; For perhaps 3.
was compelled to relinguith it inthe Ecclefafticall coure, as
it might be; for of right the wife ought to Adminifter, And
therefore irought, to have been averred, that it was at the
requelt. of C. And therefore, if it had beenthar he fhould
renoance at the charge of 'C. It ought to be averred, that
it was ac the charge of C. And it was adjorned.

~ 87. A man Libelled in the Spirituall court, for Tithes
for Barren cattle : and it was moved fora Prohibition upon
this fuggeftion ; viz That he had not other Cartle then thofe
which he bred for the Plough and Pale; and thereupon Barck-
Jey being alone there, granted u Prohibition ; and che fame
Parfon alio L'belled, for Tathes of Conies, And for that alfo
he granted a Prohibition, for they are not titheable, if not
by coftome : Aad here.Barckley faid, That if Land be Tithea-
ble, and the Tenant doth noc plough it, ‘and manureit ; yet

-the Patfon may Sue for Tithes in the Ecclefiafticall courr.

North againft Mufgrave.

88, IN D.bt upon the Statute of 1 & 2 Phil. & Mar.c.12,
the words of which Statute are, That no man thafltaké
for
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for keeping in pound, impounding, or poundage of any man-
ner of diftreffe, above the fumme of foure pence, upon paine
of forteiture of five pounds, to be paid to the party grieved.
And'the Plaintiffe fhewed that his cactle were diftreyned and
impounded, and that the Defendant tooke of him ten pence
for the poundage : ‘And thereupon the Plaintiffe brought an
Ad&ion for the penalty of five pounds, and found for the
Plaintiffe. And the Judgement was, That he fhonld recover
the five pounds, and damages,n/tra & prater the mony taken
for the poundage. And thereupon 2 writ of Error was
brought, and three things affigned for Error. Firlt, becaufe
the A@ion was brought for the penalty of five pounds
onely, and notfor the fix pence, which was taken abeve the

-

allowance. .of the Statute, which ought notto bé divided: -
which was anfwered by Juftice Barckley.(all the other Juftices

being abfent) That notwithftanding it is good, for true it is,
that he cannot bring his ‘Acion for fifty fhillings, part of the
penaleys, becaufe it is entire ; but here are two feverall penal-
‘ties, and he may divide and disjoyne them if he will, or he
may wave the fix pence. For guilibet poteft renunciare, juri
pro fe introdntto, The fecond was, That he doth not demand
that whichis #ltra ¢ preter the foure pence, given by the
Statute : and yet the Judgement is given for that, whichis
not good. To which Juftice Barckley: faid, That the Judge-
ment was good, For no Judgement is given for that which
is nhtra & prater the foure pence, but onely for the foure
pounds, becaufe he doth not demand it. And we cannot judge
the Judgement tobe erroneous by Implication. The third
Obje@ion was, That Cofts and Damages are given; which
ought not to be upon a penall Law. For he ought not to have
more then the Stature giveth; And therefore upon the Sta-
tuteof Perjn %}-no Cofts are given': foupon the Statute of
Gloucefter of Waft, the Plaintiffe fhall recover no more then
the treble value. But Rolls, whowas on the contrary, faid,
That there are many prefidéntsin the common Pleas, that
Damages have beene given upbn-this Statute. But Barck-,
ley,'and fones; who aftcrwardscame, and feemed to agge;

‘ 1 - with
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with Jultice Barckley in the whole, was againft it ; That no
Damages ought to be given ; and defired that the Prefidents
might be viewed. But here Rolls offered this difference,Where
the penalty givenby the Statute is certaine, ashere, upon
which he may bring Debt, there he fhall recover Damages: -
but where the penalty is uncertaine, as upon the Statute of
Gloncefler, for treble damages, the Statnte which giveth the
treble value, and the like ; there, becanfe -it is incertaine, he
fhall have no more, Barckley asked Mz, Hoddefdon, 1f the In~.
former fhould recover Damages. And he and Keeling clarke
of the Crowne, anfwered, No ; but faid Damages fhould be
given againft him, and it was adjorned;

89, Skinner Libelled in the Ecclefiafticall court for the
Tithes of Rootes, of a Coppice rooted up. And Porter pray-
ed a Prohibition, And it was faid by Fones and Barckley Ju-
ftices, no other Juftice being prefent, That if caufe were not
fhewed before fucha day, that a Prohibition {hould be awar-
ded,becaufe it is edexberedationemsand utter deftrn@ion of it.
And the Opinion was, that the branches thould be priviledg-
ed, And aman fhall not pay Tithes of Quarries of Stone,
And Barckley. faid, It had been adjudged, That 2 man fhall
not pay Tithes for Brick and Clay.

90. A, faidto B, Halt thou been at Londonto change the
mony thou Stoleft from me? And it was Obje@ed, That thefe
words arc notationable, becanfe theyare an Interrogatory
onely, and no dire& affirmative. But by Barckley and Fones
(the other Juftices being abfent) the words are a@ionable..
For the firft words, Haft thou been at London, are the words
of Interrogation, and the fubfequent words, ziz, The mony
thou foleft from me, is a pofitive affirmation. And Baerckley
faid, Thatithad been oftentimes adjudged, That words of
Interrogation {houtd be taken for dire@ affirmation. Janes
alfo agreed to it;and he faid that this Cafe had been adjudged,
That where a man faid to 7. §. I dreamed this night, that you
Stole an Horfe, That the words are aQionable. And if thefe

" and.
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and the like_wotdsi‘(hould not be a&ionable .4 man might be |
e

abufive, and by fuch fubtile words alwaies avoid an Action,

91. A. faidof B. that he tooke away mony from him
with a (trong hand, and ailedged that he fpoke thofe words
of him sunnendo felonisé ; and for them the Plaintiffe brought
an A&ion upon the Gafe. And by Barckley and Fones (none
other being prefent) the A&ion doth not lie : for he may
take money from him manu forti, and yet be but a Trefpaffer;
and therefore the Innuends 1s void, for that will not make the
words a&ionable, which are not a@ionable of themfelves,

92, Jultice fones faid, that it was a queltion, Whether 2
Barre in one Ejeftione firme, werea Barre in another. And
Jultice Barckley faid, thatit isadjudged upon this difference,
That a Barre in one Ejeitione firme, is a Barre in another, for
the fame Eje@ment; but not for another, and new Eje&-
ment : to which fones agreed, ' ‘

Dickes againft Fenne.

93, IN an Aion upon the Cafe for words, the words

R were thefesthe Defendant having communication with
fome of the Cuftomers of the Plaintifle, who wasa Brewer,
faid, That he would give apeck of malt to his mare, and fhe
{hould piffe as good beare as Dickes doth Brew. And that he

laid ad grave damnam, &c, Porter for the Defendant ; that

the words are not aQionable of themielves, and becanfe the

Plaintiffe hath alledged no fpeciall Damage, as lofle of his

Cuftome, &c¢, the A&ion will not lie, Rols; that the words
are a&ionable : and he faid,that it had been adjudged here,
That if one fay of a Brewer, that he brewes naughty Beare,
without more faying, thefe words are a&ionable, without
any fpeciall damage alledged. But the whole Court was
again{t him (Crooke onely abfent ) Thac the wordsof ?zfm-

: 12 elves
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felves, were not aGionable, without alledgidg fpeciall dama--

ge ;.asthe loffe of his Cuftome, 8c. whichis not here: -And
therefore not actionable.. And Barckley faid, That the words
are onely comparative,and altogether impoffible alfo, And he
faid;that-it had been adjudged,thiat where one fayes of 'a Law-
yer, That he had as much Law asa Monkey ;- that'the words.
were not ationable, becaufe he hath as much Law, and more
alfo. But if ‘he had {zid, That he hath no more Law then a-

Hodges and Simplons Cafe.

944 A Man brought an Action of Troverand Converfion, -

L Aagainft husband and wife, of .two Garbes, dnglice
Sheaves of corne;and faid that they'did ‘convert thofe fheaves
Ad ufwim ipfornm, viz. of the husband and-wife. ‘And here
were two things moved by Hyde. Firft; that he fhewed the
Converfion to be of two Garbes, Anglice, Sheaves of corne:
which plea is nasght and incertaine.  And, Courts ought to
have certainety ; but here it is not fhewed, what Corne it
“was. And the Anglice is void, and therefore no more then
Trover and Converfion.of fo many Sheaves, which is altoge-
ther incertaine ; and therefore not good, The other thing
issThat the Plaintiffe fayeth, that the converfion was adisfwm
ipfornm, Which cannot be, for the wife hath no-propersy du-
ring the life of the husband ; and therefore cannot be adufum
ipforum. Andhe cited two Judgements in the point, where it
was adjudged accordingly. And Juftice Barckley faid, that it
had been many times fo adjudged. But Juftice Fones faid, that
there may be a Converfion by the wife to herufe, asin this
cafe to bake the Barley into bread, and to-eate it her felfe;
And Bramfton, Chicfe Juftice, faid, that a wifehath a capacity
to take toher owne ufe ; for there ought of neceffity to be
property-in the wife, before the husband can have by gift in
Law.: and they defired to fee-Prefidents. And thereforeit
was adjorned, as to this point. But by the whole Court, the
other was not good,

Mare -
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Mare of the e of Norchand Mlofgrave,
95 Aynard for the Plaintiffe, in the writ of Error, That
the Judgement was Erroneous : Firft, becaufe theda-
mages and colls wege given, where none ought to be given,
being a penall Law ' dnd ther¢fore o mbre then the penalty
{hall be recovered, And he remembred the rule taken in Pi/
fords cafe. 10 Rep,116.2, And hecited divers Prefidents alfo

.

for it; Cokes Booke of Entries 31. & 41. And Préfidents’

fipon "the Stityree of Pesjury. 38.39. Secondly, becaufe he
divide rhé”i)adﬁalty givedi by the Statute, which ought not to
be, for by fiich’ meanes the ‘offender {hould be doubly vexr ;
-for he might- fue ' him after for the fix pence preter & nitra
that which was taken for the diftre(fe. And hie faid; it is like
to the cafe, of an Annuity which is entire and cannot be
divided, Thirdly; hefaid, That the Judgement it felfe was
erroneous, becaufe that Judgement is given for more cthen he
demands. For the Judgement is, quod recuperet §. bi. ultra &
prater, that which is above .the 4. d. given by the Statute,
‘Rolls contrary, that the Damagesand Cofts are well given ;
-and the fame 1s out of the rule of Pjlfords cafe : becaufe that
the Action is no new Action, but the thing is a new thing, for
which che old Action is given : and the Damages and Cofls
are here given for the Suit and Delay,and not for the Offence.
-And he cited alfo Prefidents for him. iz. The new Book of
“Batries 163, 164, Forthe fecond point, he faid, Thatthey
-are feverall penalties which are given, and therefore he might
bring his A&ion feverally for them, if he would. Asto the
third point, That Judgement is given for more then the par-
tie deelares.: it is not fo, for then the Judgement :fhall be
madesvitions by Implication,which ouight:not te be.As to the
dividing of the penalty, and Judgement, the fame was good
by the whole Court, for the reafons before given,. And as to
" the giving of Cofts, fones and Bramfton Chiete Juftice concei-
ved, that they were well afiefled, upenthe. prefidents before
cired ; But Barckley doubted thereofyand did  conceive thac

4
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no cofts fhould be given in this cafe, and thac upon Pilfords
cafe 10 Reps Asto the Prefidents, he faid, that they did not
bind him ; for perhaps, they paffed &8 filensis, And after-
wards it wasadjorned,

Johnfon 4gainft Dyer.

96, IN an A&ion upon the Cafe for words, the Defendant

having fpeech with the father of the Plaintiffe, faid to
him, I will take my OQath that your Sonne ftole my Hennes,
For which words the Plaingiffe brought the AQion. But did
not averre that he was his Son, or that he had but one fon.And
it was holden by the whole Court (Crooke being abfent ) that
the plea was not good. .

‘Leake and Dawes Cafe.

97, LEal(e bronght a Scire facias, in the Chancery, againft
Dawes, to avoid a Statute; and the Cafe, as it was mo-
ved by Serjant wield, was fuch, Hopron acknowledged a Sta-
tute to Dawes, and afcerwards conveyed part of the Land lya- -
ble to the Statute to 1. 5. who conveyed the fame to Leake,
the plaintiffe ; and afterwards the Conufor conveyed other
part of the land to Dawes, the Defendant, who was the Co-
nufee, by bargaine and fale : the Conufee extended the fands
of Leake, the Purchafer ; who thereuponbrought this Scire
Jacias, to avoid the Statute, becaufe that the Conufee had pur-
chafed parcell of the land lyable to the Statute, and fo extin-
guifhed his Statute. And this Cafe came by Miseimssns into the
Kings Bench, And here it wasmoved by Serjant wicld, for
Dawes the Defendant,in arreft of Judgement. And taken by
him for Exception, That the bargaine and fale is alledged to
be made to Dawes, but it is not thewed, thatit wasby Dced
inrolled ; but yetit is pleaded, That Virtate cujus, viz, of
Bargaine and Sale, the Conufee was feifed, and doth not
thew that he entred, And here it was faid by the Court, There
are
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are two points. Fielt, whetheran Inrelment (hall be inten-
ded, without pleading of it. Secondly, Admitting not, what
Eftate the Bargainee kath,as this Cafe is? As to the firft. Juftice
fonesrookethisdifference. Whiere a man pleads a Bargaine
and faleto a ftranger; and where to himfelfe, In the firft cafe,
he need not to plead an Inrolment, but contrary in the lat-
ter, Barckley agreed it, and tooke another difference, betwixt
a Plea inBarre, and a Count : InaCount, if a man plead a
grant of aReverfion without attornement, it is good ; con-
trary in Barre : fo in this Cafe, The fecond queftion is (admit-
ting that the Deed fhall be intended not te beinrolled with-
out pleading) What eftate Duwes, the Conufee, hath before
Entry, the Deed not beinginrolled. Forit was agreed by the
whole Court, Thatif he bea diffeifor, or if he hath but ane-
fate acwill, that the Seatuteis ffpended. And firft, whe-
ther_he hath an eftate at wifl, at the common Law, or nor,
without Entry, Barckley, that he had. But fones and Bram-
flonycontrary;& it feemed that he had an eftate at will,by the
Statuge. And putthe cafe of feoffement in Bucklers cafe.3 Rep,
Where the Feoffee entreth before Livery, that he hath an e~
ftate ac will: and Barckley agreed therein with him, for the

. -poflibility of inrolment. But Fanes conceived that an eftate.

at will, could not be executed by the Statute. And it was ad-
jorned.. - ' LE

0T

 Cortifle qgainft Alewdy.

é& ~yHe Cafe wasthus. A woman was dowablé of:  €er=

: , taine land, within the Jurifdi®ion of the Concell
of the Marches, of which I.S. dyed feifed. She accepted a
Rent by paroll, of the Heire, out of the fame land, in fatif-

fa&ion of her Dower. And afterwards there wasa Compofi--

tion betwixt them for defalcation of that Rent. Afterwards
there was an A&ion brought before the Councell of the
Marches for the arrerages of .the Rent: where the gueftien

was, Whether the Rent were in fatisfaction of her Dower, or .

mot.:. and.it was moved, by' Moyerong for a Prohibitionc And

it.
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it was granted by the Court ; becanfe the fame did concerne
Freehold, of which they have not jurifdiGion, for by the ex-
prefle Provifo of the Statute of 34 H. 8. of holding of plea
of Lands, Tencments, Hereditaments, or Rents. But becaufe,
thar it appeared by the Bill, that the woman was dead, fo as
the realty was turned into the perfonalty, wiz. into Debt,
And thereiniz it was conceived by EversAttorney of the Mar-
ches, Thag although it was not within the Jurifdicion before,
2 now trnedinto a perfonall Action, that they have
wir, But Fones and Barckley Jultices,were of 4 contra-
. and Fones faid, Thatan Action of Debe fur arre-

sages would not Iye before them, becanfe it touched rhe re-
alty ; which was denyed by none but Evers Attorney,

‘Edwards aginft Omellhallum,

99, TN a writ of Error, toreverfea Judgement, given in

L Ireland,in an Ejeltione firme,the Cafe was this, as it
wasfound by fpeciall verdicc : A Morgagor made a Leale for
yeares, by Deed indented,and afterwards performéd she Con-
dition, and made a Feoffement in-Fee ; the Leflee encred up-
on the Feoffee.who reentreds & the Leflee brought an Ejefti«
one firme, And the onely gneftion, asit was moved by Glyrs,
was ; Whether this Leafe, which did inure by way of Eltople,
fhould binde the Feoffee, or no: and by him it did, and Raw-
Iyns cafe in the 4 Reps 53, expreflely; and-1 & 2 Phil. ¢
Mar. Dyer agreeth,” And the whole Couit (Crooks onely ob-
fent ) without any argument,were cicare, That it (honld binde
the Feoffee, for all who claime underthie Eftople, hall te
bound thereby, vid, Edviches cale, 13 H. 7,

roo. Serjant fermays came into the Court, and fhewed
caufe why a Prohibition thonld not be granted in the Cafe of
Skinner, before y who Libelled for Tithesof Coppice rooted
up-Heagreed that for tymber trees,above the growth of twen-
ty, no Tithes fhould be paid ;.and {o he faid was the common
. Law,
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Law, before the Statute of 45 E, 3. which was but a confir-
mation of the common Law. And he faid, That as the body
of the tree is priviledged, fo are the branches and root alfo;
which is a proofe, that where the body is not priviledged,there
neither fhall be the root, or brafiches. And in our Cafe he
Libells for roots of underwoods, and the underwood it felfe
being titheable; therefore the roots thall bealfo titheable.
And he faid, thac the roots are not parcell of the Land. Buc
Jultice Barckeley was againt it;for they are not creftentia,nor
renovantia, as Tithes ought to be ; and therefore no Tiches
ought to be paid for them: and he faid, thac a Prohibition
hath many times been granted in the like cafes. But Dr, Skin-
ner did alledge a cuftome for the payment of Tithes of them.
And upon that they were to goe to tryall : And here it was
faid, That Dr, Skinner had ufed to have fome fpeciall particu-
{ar benefit of the Parifhioners, in lieu of Tithe of roots. And
thereupon Barckley faid, That it is a Rule, where the Parithi-
oner doth any thing which he is not compellable by the Law,
to doe, which commeth to the benefit of the Parfon: there
if he demand Tithes of the thing in lieu whereof, thisis done
that a Prohibition fhall be granted. And there is another
rale : That Cuftome may make that titheable which of it
felf is not titheable.And here he faid to Dr. Skinner being then
in Court, That he had two matters to help him, and if any
of them be found for him, that a Prohibition ought not to
be awarded.

101, Juftice Barckley faid, That if amanbe living at the
day of Nif prims, and dyeth before the day in Banck, the
Writ {hall not abate. So if a man be living the firlt day of the
Parliament, and dyeth before the laft day ; yet he may be At-
tainted: and the reafon is, becaufe in the eye and judgement
of Law, they are but one day by relation, which the Law
makes. .

102. There were three Brothers, the Eldeft tooke Admi-
niftration of the goodsof the Father, and after Debti and
K ega-

-~

/
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Legacies paid, the younger Brothers fued the eldeft in the
Bcclefiafticall court, to compell him to diftribuce the Eftate.
And thereupon a Prohibition was prayed, and denyed by the
Court, for they having Jurifdi®ion of the Principall, may
bave Jurifd iCion of the Acceflary,

103. A. Libelted againft B. in the Spirituall court, for
thefe words,Thou art a Drunkard, & ufeft to be Drunk thrice
a weeke, And upon that 1 50, Caroli, in Eafter Terme (as you
may fee before) a Prohibition was prayed, and granted. And
now Littleton the Kings Solicitor, came in Court, and moved
for a Confultation : and he faid, that the Statute of Articali
Glers, gave power unto the Ecclefiafticall court, to have co-
aufance of thofe and the like words. Regiffer 49 F. N. B, 51.
They may hold plea for defamation; asfor calling Adul-
terer, or Viurer, 13 H. 7. Kellaway, 27 H. 8. 14, And he
cited many Judgements, in the like cafes, where Prohibitions
had not been granted : and amongft others this Cafe. Mich.
20 fac. #wter Lewis & Whitton, Libell in the Ecclefiafticall
court, for calling him Pander, and no Prohibition granted.
Aaud the like cafe was,for calling another Pimpe, and no Pro-
hibition-granted, Juftice fones; That a Prohibition fhould be
granted; for they have conunfance for defamation, forany
thing which is meerely Spirituall, or which doth concerne it,.
where they have conufance of the Principall, elfe not : asin
Herefie, Adultery, and thelike : but in this Cafe they have not

-Genufance of the Principalf. True it is, that it is peccatum:

But if chey fhould punifh every thing which is Sinne, they
would alcogether derogate and deftroy the Temporall Jurif-
di®ion. And therefore if I fay, that another isan Idle man
or envious, thefe are deadly Sinnes; and yet they have not
Conunfance of them, And hee cited Colrrops Cafe, adjudged
in the Common pleas, which was our very Cafe in point -
and there he faid that upon folemne debate it was adjugded,
That a Prohibition {hould be awarded. Bramffon Chiefe Ju-
ftice agreed. Barckley contrary, That a Confultatien fhounld

be.
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be awarded: and he faid, in many Cafes, although they have
Jurifdiction of the Principall, yetthey fhall not have Conu-
fance ; as in the Cafe ofl.)zz E. 4. tit Confultation. But he
{aid, that the Offence of Drunkennefle is mixt, and is an of-
fence againft the Spirituall, and Common Law alfo and if
it be mixe, both may hold Plea : and Adultery and Murder,are
the common effe@®s of Drunkennefle ; which are offences
againft both Lawes,and therefore he fhall be punifhed by both.
But yet Barckley yeeldedto the Judgement cited by Iowes.
And therefore the whole Court (Crooke being abfent) was,
That a Prohibition fhould be awarded.

104. Rolls moved this Cafe, The Parifhioners of a certaine
parith in Devonthire, did alledge a Cultome to choofe the
two Churchwardens of the parifh, and they did fo ; the Par-
fon chofe another : and the Archdeacon fwore one of the
Churchwardens chofen by the parifh,and refufed to fwweare the
other, but would have fworne him who was chofen by the
Parfon, And becaufe they did refufe him, they were Excom-
municate. Roflls prayed a Muandat to the Archdeacon, to
compell him to fweare the other chofen by the parifh’; and
a Prohibition alfo, by reafon of the Excommunication, And
he cited a precedent for it, which was the cafe of Sutron Va-

lence in Kent. And the whole” Court (Crooke being abfent)
inclined to grant them: for they faid, they conceived no

difference betwixt London and the Country, asto that pur-
pofe: foras in London they are a Corporation, and may
take Land for the benefit of the Church : So thronghout Eng-
land, they are a Corporation, and capable to take, and pur-
chafe Goods for the benefic of the Church, And therefore
they did conceive there was no difference. See the Cafe before,
the Cafe of the parith of Saint Ethelborongh, London,

105 Keeling moved to quath an Indi@ment of Refcous,
becaufe it is hewed that the Refcous was at #”, and dothnot
X 2 thew
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{hew that 7. was within the County ; and if it was not with-
in the County, then it was an Efcape, and no Refcous : And
we cannot ayerre in this cafe, that it was out of the County ;
farcher it was not thewed,were the Refcous was, fo that upo
the matterit isno Arreft; nor was the Indi®@ment vi & armis,
as it ought to-be. As to the firft, the Court ftrongly inclined,

.that they might well intend ittobe within the County, be~

caufe the Indi@ment fayes, i# Com. meo. apud W, tent.
But for the other Exceptions, the Inditment was quathed.

106, In Trefpaflc of Affanlt and Battery, and Wounding
the Defendant pleaded Not guilty, as to the Wounding,and .
pleaded fpeciall matter of jultificarion : asto the Affault and
Battery ; and found for the.Plaintiffe, and it was moved in
arrelt of Judgement, That the'plea was repugnant, for Af-
faulc and Battery doth imply Wounding, and therefore it is
repugnant for him to juftifie it, for itis a confeffion of woun-
ding. But Juftice Crooke and Juftice Barckley (the others be-
ing abfent) were cleere, that the pleawas good, for fo is the
common forme of pleading : and farther, he might be guilty
of the batcery, and not of the wounding : for Crooke faid,
Wounding implyed aflault and battery ; but not ¢ contra,

Brookes againfl Baynton.

107, IN a Writ of Error toreverfe 2 Judgement, givenin

the court of Common pleas, in Trefpallefor affault,
battery and wounding ; it was affigned for Error, by Aday-
mardy That there was variance betwixt the Originall and
the Declaration ; for the Originall was onely of Battery and
Wounding of himfelfe ; and he declared of Battery and
wounding of him and his horfe alfo : for he faid, that guen-
dam equum, upon which the Plaintiffe equitavit, percufit, ira
guod cecidit, Gvc. and that was not helped by the Statuce,
But Rolls contrary, and here is no variance: for the alledging
of ftriking of the horfe was oncly inducement to alledge the
battery ot himfelfe ; for he doth net bring the A&ion for the

bea~
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bf:étiqg of his horfe, for it was not alledged that it was
his owne horfe, but guendum equum ; and for that reafon, by

the whole Court the judgement was affirmed. .
¥

More of the Cafe of Leake againft Dawes.

108.  Erjant Mallet for the Plaintiffe, That the Scire facias
is good, notwithftanding the exceptions, for thefe

reafons. Firlt,becaufe it is nota Declaration,buca Writ, which
is not drawne by Councell, and it is to declare the matter
riefly; bu if it were ina Declaration,yet T held it good ; be-
bcaufe he faith, that it was modo ¢ adbuc feifirns exiftit,which
I as conceive, helps it: and befides,it is not his title,but the ti-
tle of his Adverfary, which he is not bound to plead fo exa-
ly as his owne title. See for that, 14 Eliz. Dyer. 204. 2 Car.
betwixt Green and Moody, in Audita Querels, he thewed
that there wasDebt brought upon a Leafe tor yeares,to begin
at a day to come, and did not fhew whether the Leffee entred
before the day or not, fo as he might be a diffeifor : and yet

notwithftanding, it being in Audita querela, which is an equi-

table A&ion, it is good. Hil. 1 fac, betwixt Blackston and
Martin in this Courty a Scire facias was bronghttoavoid a
Statute, and it was thewed that the Defendant was Tenant,
but doth not {hew how Tenant ; but it faid 4d grave damnum,
which conld not be if he were not lawfull Tenant : and there-
fore adjudged good notwithftanding that generallallegation.
See new booke of Emtries,Mollins cafe, 98,99. aftrong cafe
‘to this purpofe. Befides, he faid, That here iflue was taken up-
on another point, Whether he bargained og not ;. and therc-
fore he conceived in this Scire facias, that it is not here need-
full to fhew the Inrolment ; and for thefe reafons, prayed
Jodgement for the Plaintiffe.Serjant #eild for the Defendant,
That the thewing of the Inrolment, isnot helped by the iflue
joined, being matter of fubftance : forhe faith, thac virrare
cujusy and of the Statute of 27 H, 8. of ufes that the Defen-
dant was feifed, and we ought not to intend an eftate by any

other meanes or feifin, then himfelfe hath alledged, And there-
K 3 fore
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foreit ought to be adjudged upon his owne pleading, whe-
ther the Defendant hath any eftate without inrolment or en-
try, by force of the Statate of Ufes. And I conceive he hath

- not. True it is, that all circumftances ought not to be pleaded,

but the fubftance, viz. the Inrolment; and therefore it ought
to be pleaded : asFulmerfton and Stewards cafe is in the
Commentaries, and 2 Eliz, Dyer. And no eftate pafleth
without Inrolment: not a Fee fimple;for then there .oughe
to be inrolment according tothe Statute: and no eftate ac
wi'l can pafle without Entry.tor thatis as eppofit’ in objeito,
that aman fthall be tenant at will, againlt his will, for his
Entry proves his intent to hold at will. For Lsttleton faith,
By force whereof he is pofleffed,{o that there ought tobe pof-
feffion to make an Eftate at will : and incafeof a Leafe for
yeares, although it be true that he is a Leflee for yeares, to
many purpofes, before Entry ; yet an Entry ought to be plea-
ded. And Dyer 14, is non habuit, non occupavit, is no good
plea in a Leafe for yeares ; contrary inthe cafe in a Leafe at
will ; which is a trong proofe, that he is not Leflee at will
before entry.3 facbetwixt Beldingham and Fitzberbert,s El.
Dyer.10 ElixiMockets cafe, & Mich.15 Fac.betwixt Coventry
and Stacy, refolved that a releafeto the Bargainee before In-
rolment is not good : And by confequence he hath not an
eftate at will before Inrolment, or Eatry made, forif he had,
the Releafe thould be good. 18 H.8, the Lord Lovess cafe,
that no eftateat Will. Laltly, Parrolls font plea, and the cafe
of a man fhall not be taken tobe otherwife then he hath plea-
ded it; and he having pleaded that virzate cujus, and of the
Statute of Ules, that the Defendant was feifed, he fhall be
concluded thereby, 5 H. 7. A man fhewed, that another li-
cenced him to enterinto his land and occupy for a yeare,it is
not good, but he ought to plead it as a Leafe, Befides, the
virtate cujus is not traverfable, as the 11 Rep, Pridle and
Nappers caleis.Rolls accord,and ke faid,That if it thallbe con-
ftrued, That the Conufee thall have an eftate by Diffeifin, the
Plaintiffe oughtto plead it, that the Defendant was feifed by
way of diffeifin, And where it was obje@ed, That chis isa Writ,

and
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and not a Declaration: he anfwered, It is aWrit and Declara~
tion alfo ; and therefore he ought to declare his cafe at large,
and the defe@® of theConveyance,viz,the want of Inrolment,
is not {upplyed bythe virtare cujus. And he having made that
his Title, you ought to judge upon it, and not otherwife, But
the whole Court,vsz. Bramfton,Ch. Jufk. Crosks,fones,& Barck-
ley, Juftices ; That the Scire facias was good, for it was faid
that the Defendant pergrifivit fibi & heredibus fuis, and con-
cludes, virtute cujus, and of the Statute of Ufes, he was feifed;
which is a good averment that he hath a Fee, and it was not
materiall how he hathit : and he need not thew his Title fo
fully, being aftranger to it. And this beingan equitable Acti-
on, if the Court upon this Writ {hall conceive fufficient mat-
ter, upon which the Plaintiffe may bring his A@ion,it is good:
and the Court ought to give Judgement for him: for be-
ing but matter of forme, it is not materiall, unleffe a Demnr-
rer had been fpeciall upon it. And wherefoever there is dam-
nification, there the Court ought to give Judgement for the
Plaintiffe; notwithftanding a defe@ of forme inthe ‘Writ,
And Barckley faid,That if a man befeifed of B/ acre and 7).
acre, and acknowledgeth a Statute, And afterwards makes a
Leafe for years of wh.acre,the remainder over inFee.and then
the Conufee purchafe B/. acre, and extendeth the land of the
Leflee for yeares ; he held, that he in the remainder thould
have an 4ndita guerela, ot a Scire facias for the damnification,
which came to hisintereflt, And he held, that he who had but
sntereffe termixi {hould have an Audita guerela, That one joint-
ly onely might have an-Audita guerela, and that the death of
one of them fhould not abate the Writ.And he held that Ceft- \
#i que ufe before the Statute, might havean Audira gnerels s
all which provesit to be butan equitable A&ion, upon which
the Law doth not looke with fo {tri® an eye, as upon other
A&ions. And as te the Objection which was made by Rols,
that he ovght to thew, That the Conufee had an eftate by dif--
feifin: Jomes wasagaintt that, for that no man isbound to be-
tray his Title. And for thefe reafons it was adjudged by the
whole Ceourt,That the Judgement {hould be affirmed.

109y A
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109. A writ of Error wasbrought to reverfe a Judgement
given in the Common pleas, and aftera Certiorari, and Er-
rors affigned, theyinthe Common pleasdid amend the Re-
cord. And by the whole Court (Crocke onely abfent) they -
cannot doe it, for after a tranfmittitur, they have not the Re-
cord before them. And Barckley faid, That the difference -
ftands betwixt the Common pleas and the Kings bench. And
betwixt the Kings bench and the Exchequer. Yor the Record
remaines alwaies in this Court, notwithftanding a writ of
Error brought in the Exchequer chamber; and therefore we
may amend after. Wheretore the Court faid, that if the thing
were amendable, that they would amendit. But cthe court
of Common Pleas cannot.

Sewell againf? Reignalls.

110, He cafe was thus,Husband and Wife did joine in an

, Action of Debt, in the right of the wife, as Ad-
miniftratrix to 7.S. Andthe Defendant being arrefted at
their fuit, did promife to the husband in confideration that
the husband would fuffer him to goe at large, that he would
give him fo much, The husband and wife did joyne in an A&i-
on vpon the Cafe, upon the promife made to the husband
alone. And upen Non affumpfit pleaded, it was found for the
Plaintiffe. Porter moved inarreft of Judgement, that the pro-
mife being made to the-husband onely,that they onght not to
join in the Ation; Barckley the A&ion is well broughr,for the
husband is Adminiftrator in the right of the wife : for other-
wife the confideration were not good. Forif he were not
Adminiftrator, then he could not fuffer him to goeat large:
and then if he be Adminiftrator inthe right of his wife, the
promife which is made to the husband, is in judgement of

-Law alfo made to the wife ; and they ought to joyne inthe

A&ion. But Crooke, fones,and Bramfton Chicfe Juftice con-
trary, That the A&ion will not lye, becaufe the promife is
of a collaterall thing, and nottouching the duty dueto the
wife, as Executrix, for then perhapsit would have been other-

wife,
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wife, And they faid (againft the opinion of Barckley) that
this fumme received fhould not be affets in their hand. And
Bramfton {aid, that it is not like the cafe, where a man pro-
mifeth to the father of fane Gappe, in confideration ofa mar-
riage to be had betwixe his danghter and him, that he would
make her a joynture; there as well the daughcer as the father,
may bring the A&ion, And it was adjorned.

111. A Parfon Libelled inthe Ecclefiafticall court for
Tithes, And after Sentence Rolls moved for a Prohibition up-
on the Suggeltion of a Modus decimandi ; but it was not gran-
ted, becaufe too late, But Rolls tooke this difference,and faid,
that {o had been the opinion of the Court, where the partie
pleads the AZodwus, and where not ; forif heplead it chere
notwithftanding a Sentence, Prohibition hath been granted ;

“contrary where he doth not plead its But notwithftanding
the Court refufed to grant a Prohibition.

112, The Parifhioners of a parifh, together with the Par-
{on, fued the Churchwardens in the Ecclefiafticall court, te
render Accompt, and recovered againft them and Cofts taxed.
Afterwards the Parfon releafed the Cofts, and notwithttan-
ding the Parifhioners fued for the Cofts: and thereupon a
Prohibition was prayed ; becaufe that the Cofts are joyntly
aflefled, and the releafe of one would barre the otherss But
the opinion of the whole Court, that a Prohibition fhall not
be granted: For the cofts recovered there, an AGtion might be
fued in the Eeclefiafticall court : and therefore although chat
in our Law,the releafe of one thall bar the others;yet the A&i-
on being' fued there, and they having conufance thereof, the
fame is dire@ed according to their Law. And therefore it hath
been adjudged, thatif the husband and wife fuc in the Eccle~
fialticall court, for the defamation of the wife, and Sentence
be given for them, and Cofts taxed, and afterwards the huf-
band releafeth the cofts, in the fuit commenced in the Eccle-

L - fafticall
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fiafticall coust, it fhall not barre the wife, for the reafons gi-
ven before. )

Brooke and Boothe againft Woodward Admi-
niftrater of John Lower.

113 IN Debt upon a Bond, the Defendant prayed Oyer

' of the Condition, which was entred s bec verba.
The condition of this Obligationis fuch, That if the Obligor
did deliver to the Plaintiffes two hundred weight of hops in
confidesation of ten pounds already paid,and fifty five pound
to be paid at the delivery ; and the Plaintiffes to choofe them
out of twenty foure bagges,of the Obligors own growing,and
to be delivered at F.at a day certaine, Provided, that if the
Plaintiffes (heuld diftike their Bargaine, that then they.{hould
lofe their ten pounds: and if they liked, they fhould give -
ten pounds more, &c. Upon Oyer of which the Defen-
dant pleaded, that the Plaintiffes won elegerunr. And upon
that, the Plaintiffes did Demurre in Law :.and fthewed for
fpeciall caufe of Demurrer, that the Plea was double, -
thrington for the Plaintiffes,that the plea is double,in that the |
Defendant hath alledged, that e was ready, and that the

. Plaintiffes #on elegerunt » which are both iffnable pleas, and

sach of them, of it felfe (admitting no requeft of the pare
of the Defendant requilite) is fufficient in barre.of the Aion,,
Befides he conceived, -as this cafe s, that the firlt a& ought
to be done by the Defendant ; for he ought to thew the bags,
and requelt the Plaintiffes to make ele@ion. And he compa-
red it to the cafe of 44 E. 3. 43. and alflo to Hawlins cafe,
§ Rep, 22. Farther he conceived, that the Defendant onghe
o have alledged, that he had twenty foure bagges, and twen-
ty foure bagges ofhis owne growing: for if he have not them,
it wasimpoffible for the Plaintiffes to make choice,& by-con-
fequence the condition broken. T'Wwij/dens contrary, That the
plea is not double, for the alledging himfelfe to be ready,
was but inducement te the fubfequent matter, guod non ele~

gerunt,,
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gerunts And he relyed onely upon their ele&ion;anﬂ in proof
thereof he relyed upon the bookes, 1 H,7.16.and 24 E,3.19,
Farther, here no notice is requifite, nor he ought not to
averre that he had them; for he being bound to deliver them,
he s eftopt to fay that he hath them not, 19 Eliz. Dyer 314.
and 3 Eliz, Dyer.As to the {hewing of them,we ought not to
doe it, for the Plaintiffes ought to doe the firft AQ, iz, Re-
queft the Defendant.to fhew the bagges, for them to make
choife of. And the whole Court firongly enclined againft the
"Plaintiffes,for the reafons before given,and they advifed them
to waive the Demurrer, and plead de novo ; which they did.

Thorps (afe.

I114. IN an A@ion upon the Cafe upon Affumpfir, it was

agreed by the whole Court, Thac where there isa
mutuall promife, viz. 4. promifeth to B. that he will doe
fuch a thing : and B. promifeth to 4, thatin confideration
thereof, that he will do another thing; If 4. bring an A&ion
againft B, and alledge a breach iz won faciendo, and faith that
he is ready to dae the thing which he promifed, but that the
other refufed to accépt of it. Notwithftanding the breach
is well laid, and the Acion well lyeth ; for it was aidle and
more then the Plaintiffe was compelled to doe, to thew
that parasus eft to do the thing which he promifed :’So that
if there werea breach upon the part of the Defendant, it
isfufficient. and if there was a Breach on the Plaintiffes part,
the Defendant ought to bring his A&ion for it.And the diffe-
rence was taken by Bram/ton, Where the promife is conditio-
nally andwhere abfolute, as in our cafe. And agreeing with
this difference, it was faid at the Barre andBench, That it was
adjudged, '

115. Hutton moved to quath certaine Prefentments becanfe
they were takenin a Hundred court, which is not the Kings
Court 5 and thetefore coram non Jindice. It was faid by Juftice

Fones, That a Hundred may have a Leet appendent to it ; and
o L= then
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 then they were lawfully?aken: Bﬂrckle},‘ah_d—the whole Court

anfwered ; becaufe it doth not appeare to the Court, whe-
ther there was {o. or not,that the Prefentments were void.

116, Concerning damage cleere, It was agreed,that it was
hard that the Plaintiffe thould be ftopt of his Judgement un-
till he had paid his damages cleere. For perhaps, if the De-
fendant be sxfolvant, the Phaintiffe (hould pay more for da-
mages cleere, then he thould ever get. And therefore the
Court was refolved to amend it. This damage cleere, is twelve
pence in the pound of the damages given to the party in this
Court, and two (hillings in the Common pleas. See the Re-
gifters where is 2 writ for damage cleere.

Harris againﬂ Garret.

117, IT was agreed by the whole Court, that it is no good

pleato fay, That fuch an one was bonnd in a2 Recogni-:
fance,and not to {zy per [criptum obligar ,&to conclude that it
wasfecundum formam Statutiydoth not help it,Butin aVerdit
it was agreed to be good. And according to this difterence,

it was faid by the Court, Thatit was adjudged in Goldfmiths
cafe, and Fulwoods cafc.’ -

118, It wasagreed by the Court, That'upon -a Certiorari,
to remove an Indi@ment out of an Inferiour court, that the:
Defendant fhall be bounden in 2 Recognifance to profeeute-
with effe@, viz. to Traverfe the Indi&@ment, orto quathit

for fome defe@. And if he doth notappeare, an Attachment:
fhall iffue out againft him.

' Iuflice Crookes Cafe.
119, I_T was agreed by the Court, That although a Bill be
R preferred in the Starchamber againft a Judge for Cor-
moption, or any other,forany great mifdemeanour: yet if the

Plaintiffe .
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Phaintiffe will tell the effe@ of his Bill in a Tavern,or any other -

open place,and by that meanes fcandalife the Defendant;that
the fame is punifhable in another Court, notwithftanding the
fuit” dependant in the Starchamber : And fo Fones faid,that it
was adjudged in a bill in the Starchamber againft JulticeCrook;
which was abated, becaufe it was. brought againft him, as S,
George Crooke onely, without addition of his Office and Dig-
nity of Judge.

Trinit. 16°. Car’ in the (om-
mon P leas.

120, N Apothecary brought an A&ion upon the
Cafe, upon a Promife for divers wares, and
medicines, of fuch a value, and fhewed them

- in certaine. The Defendant pleaded in barre,

that he had paid to the Plaintiffe tot & tantas denarior’ fum-

mas,ras thefe medicines were worth, and doth not fhew any
famme certaine. And the plea was holdento be no good plea;
wherefore Judgement was given for the Plaintiffe,

121. A Contra@® was made betwixt 4. and B, Mercers,
That 4. fhould felt to. B.all his Mertery wares, and take his
Shop of him: In’ confideration of which, 4, promifed that
he would not fet uphis Trade in the fame Towne., And ad-
jadged a good 4 ffumpfr in the Kings Bench,as Listleton Chief
Juftice_faids But if one bé- boundg that he will not ufe his
Trade, itisno geod Bond. ¢ .

122, Rolls moved thisCafe, A writ of Error was brought
upon a Judgement given in Yarmouth,and the Cafe wasthus,
+,and B.were bound to ftand to the Arbitrament of 7, S.

‘concerning a matter which did arife on the part of the wife of
B, before covertuge, 1, §, awarded,fl_‘halt-: A, {hould pay to B
. 3

and .
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Councellof the Conrt of Requeft{hould ‘make, ©4. bronghe

and his wife ten poun'd’s, at a place out of the Jurifdi&ion,
And thereupon, upon an A&ion brought npon the Bond, a
Breach was affigned for not payment of the mony at the

place. And here it was obje@etd, That it was Error, becaufe

it was there affigned, for Breach, the not payment of the
mony at a place out of Jurifdi®ion : and for that canfe the
Judgement was not well given, Secondly, becanfe that the
Award was, That paymert {fhould bemade to B, and his wife,
which was out of the Submiffion.But notwichftanding,Judge-
ment was affirmed by the whole Court, For asto the firft,
iffue could not be taken upon payment or not payment out
of the Jurifdiion ; becanfe it was not Traverfable. As to
the fecond, the Controverfie did arife by reafon of the wife:
and therefore the Award was within the Submiffion, being
made that the payment thould be to both, . ;

123. Ttwas faid by the Court; that it was one Kelwayes
Cafe, adjudged in this Court, That a Promife made to an Ag-
turny of this Court, for Sotliciting of 2 Caufe in Chancery,
was good ; and that it was a goodiconfideration, upon which
the Atturney might ground his dfampfir : For it was refol-
ved,That it was a lawfull thing for an Atturney to Sollicite,

Co e oeiunsY shem 0 St
‘124, The Court would aét giveway for Amendementsin’
Inferiour Courts, ~ «ifvi by winoloo :
125. By Jones and Barckley Juftices, If there be an infuf-
ficient Barre, and a good Replication, after a Verdi@, there

- thall be a Repleading, Contrary, where there.is no Verdi&. i

Smithfon againft Simpfon,

116, 1{ and B. were bound to ftand to, and obferve ﬁmi\

Atticle, Agreement, Order; or Decree, ‘as'the Kings

an-
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an A&ion apon the Bond againft B. & pleaded that the Kings
Councell of the ‘Court @f Requelt made fuch Order, and
Decree, and thae the Defendant did not obferve it. The De-
fendant pleaded, That the King -and -his Couacell did not
make the Decree : and adjudged by the Court that the plea

was not good.
\

1:7. Sir Matthew Minkes was indiGed of Manflaughter,.

and found guilty. And it was moved by Holborne, of Coun-
cell with St, Mirthew, that the Indi@ment was infufficient,be-
caufe th.ercf\was_dqm_@vc. without 4d tunc ¢ ibid. according

to prefidents ; -as alfo becaufe it was plagam fen costnfionem,.

which is incertaine : asalfo that the parey killed languebat a
pred 15.dieufane decimam fextam,And he faid,That there was
no time betwgene thofe two daies, but it ought to have been,
Thar he Jangunifhed from fuch an honre till fuch an'houre ;and
that, ke faid, were the ancient Prefidents. And he faid, That
an Indi@ment that A.killed B. inter horam decimam & nn-
decimam was adjudged to be nanght. And he tooke many ex-

ceprions : all which were difaljowed by the Court, For which-

eaufe Sir Matthew Prayed his Clergy, and had it.

Pafch. 17, Car. in the Common Pleas.
" Weeden aga iiiﬁ#;HfaI‘dCﬂ.

128, Uftome to pay Tithes in kinde for Sheep,if they-

continue in the parifh alf the yeare, buc if they

, be fold before fhearing time but an halfe pen-

ny for every one f{o fold. And cuftome, in the

fame parifh alfo, to pay no Tithes of Loppings or Wood for
fire, or Hedges&c. The firlt is an unreafonable cuftome ; for
by fuch meanes the Parfon fhall be defeated of his Tithes. But.

the laft cuftome-is good, by the whole Conrt.”
2’ . SURY R D ’

Sir-
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Sir Edward Powells Cafe.

129, THe Lady Powell fued Sit Edward Powell, her hul-
band, in the high Commiffion Court, for Alimony,
Whereupon a Prohibition was prayed in this Court,and gran-
ted. Serjant Clirke, who argued for the Prohibition, The
Spirituall court cannot meddle with any thing which is not
redreflable by them; they may compell a man rralare uxorem,
or Divorce them; but not grant Alimony, which doth apper-
taine to the Judges of the Common Law. 7 & 8 H, 3. there
is awrit directed to the Sheriffe,to fet out reafonable Eftovers
for the Alimony of the wife. Prefident fince the Statute of
1 Eliz, wheie Prohibitions have been granted in this Cafe,
viz. St William Chenyes Cafe, Mich. 8 fac, in Comm’ Bans,
who committed Adulcery, and was feparated, and the wife
fued for Alimony, and a Prohibition granted. P. 8 fac, A
Prohibition granted. And by the Statute of 1 EZiz, they
have not power to hold Plea of Alimony. The words of the
Statute are, Reforme, Redrefle, &c, And itisnot aptto fay,
that Alimony fhall be Reformed, or Redreffed. And befides,
Alimony isa Temporall thing, and chargetha mans Inhe-
ritance : and therefore they fhall not intermeddle wich ic.
Serjant Rolls contrary, She may fue for Alimony in the Eccle-
{iafticall court, but if they proceed to Fine or Imprifonment,
then a Prohibition lyeth. They have power of Separation
which is the Principall; and therefore of Alimony which is
Incident. And the high Commiffion have the fame power
given to them by the Statute of 1 Eliz. asthe Spirituall
court hath, and therefore they may meddle wich Alimony,
And where it was before objeced, The great inconvenience
to the party, by theciting him cut of his Dioces, for by that,
he thould lofe the advantage of his Appeale, Rolls faid, It
was good for any within the Province: and that is the Court
of the Province.' Banks Chiefe Juftice; Although that there be
Prefidents, that the highCommiffion have holden Plea of A-
limony, and granted the fame, yetit was not Law. Andal-
though
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though that Alimony be expre(fed in their Commiflion, chat
doth not make it Law, if itbe not within the Statute, As
to the citing out of the Dioces, he conceivedsthe Commiffion
fhould be ufelefle, if they might not doe it : and therefore he
granted a Prohibition, Crawly, Reeve, and Fofter, Julkices,
agreed, But they doubted whether the citing out of the Dio-
ces, were good or not ; for the great prejudice which mighe
enfue tothe party in lofing his Appeale. And in anfwerto
the obje®ion of Rolls, the Chiefe Juftice faid, That the Eccle-
fiaticall court had not Jurifdi@ion of Alimony ; but if they
had, yet all the Jurifdition of the Spirituall Court is not gi-
vento the high Commiffion, by the Statute of 1 Eliz. And
they all agreed, That they might as well charge my Land with
a Rent charge, asgrant Alimony out of it ; and a Prohibi-
tion was granted.

130. No Sequeftration can be granted by a Court of Equi-
ty, untill the Proces of contempt, are run out. And by Recve
and Foffer, Juftices, The granting of Sequeftration of things
Collaterall, as ofother Lands or Goods, is utterly illegall.

- 131. Whereas upon Suggeftion of a Modus decimand;, a
Prohibition was granted : now a Confultation was prayed
as to Offerings, and granted ; becaufe the 24odus, 5. doth
not goe to the Perfonalty. :

132, Vpon a Jury retorned, a ftranger who was not one
of the Jury, caufed himfelfe to be fworne in the name of one
who was of the Jury. And he agdinft whom the Verdi& paf-
fed, moved the Court for a new Tryall upon that matter, But
the Court would not give way to it ; becaufe it appeareth to
them that heis fworne upon Record. But all the Court a-
greed that he might be Indicted for that Mifdemeanour: and
by Reeve and Fofter, Juftices,the partiesmay havean Acion
upon the Cafe againft him.

M 133. It
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133. It was taken for-a Rule by the Court,. That na A-
mendment {honld be after a Verdict, without a confent.

134. Troverand Converfion againft husband and wife,and
declared that they.did convert «d afum eorum. The Jury
found the wife not gpilty. And by the Court, this nanghty
Plea, is made good by the Verdich

Sir Richard Greenfeilds Cafe, inthe
- Kings Benc{z. ) ‘

135, THou (innuenda, Captaine Greanfeild) haft received
R mony of the King to buy new Saddles, and-baft
coufened the King, and bought old Saddles for the Troopers.
Trever, It is not a&ionable. 8 Car, The Mayot of Tivertons
cafe : onefaid of him, That the Mayor had coufened alt his
Brethren, &c. not attionable, 9 7ac. in the Kings Bench, That
the Overfecrs of the Poore had coufened the poore of their
Bread;not a&ionable. 26 Eliz.in the Kings Bench, Kerby and
wWallers cafe,Thou art a falfe Knave,and haft coufened my two
kinfmen, not actionable, X. is a coufening Knave,not actiona-
ble. 18 E/iz. inthe Kings beach. Serjant Fenner hath confe-
ned me and all my Kkindred, is not a@ionables Wordsare
actionable either in refpet of themfelves, or in relation to
the perfon, of whom they are fpoken : where Liberty isinfrin-
ged, the Eftate impaired, or Credit defamed ; there they are
a&tionable. Mich,29 H. 8. Rot. 11. Villain, is not a@iona-~
ble. Aorgan and Philips cafe, Thathe is a Scot, actionable,
becaufe he isan Alien borne. Hill. 1 Car, in Com. Ban. Sir
Miles Fleetweods cafe. Mr. Receiver hath confened the King,
aftionable n refpec of his Office of Receiverfhip, And fo
it was afterwardsadjudged upon Error brought in the Kings
Bench. If thefe words had been fpoken-of the Kings Saddler,
they had been aGionable, for thereby he might lofe his Office:
but there is no fuch prejudice in our cafe ; and he is of another
Imployment, and isbut for a time oncly, Bur by Heath
' Juftice,,
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Jutice, and Bramffon Chicfe Juftice, the words are a&iona-
ble, forit is not materiall what imployment he hathunder
the King,if he may lofe his imployment or truft thereby., And
it is not material whether the imployment be forlife or years, |
&c, : ,

136. A Lawyer who was of Councell may be examined up-
on Oath asa Witnefle to the matter ofeAgreement,not to the
validity of an affurance, or to matter of Councell. And in Ex-
amining of a Witnefle Councell cannot queftion the whole
life of the Witnefle, as that he is 2 Whoremafter,8&c. But if he
hath done fuch a notorious fa& which is a juft exception
againft him, then they may except againft him. That was
Onbies Cafe of Grayes Inne ; and by all the Judges it was
agreed asbefore. And by Reeve Juftice; If a Counfellor fay
to his Client, that fuch a Contrad is Simony, and he faith, he
will make it Simony, or not Simony ; And thereupon the
Counfelior that a Simoniacall Contra@,jit is no offence in the
Counfellor, . 3 ' ’

 Pafeh.17. Car in the Kings
N @en‘dxz\ o :

137 PRefcription to have Common for all his - cattell

- - L Commenable,is not good, for thereby he may put in
as many beaftsas he will. But a prefcription to have Common
forhis catrell commonable levant and couchant,is a good pre-
feription. And it was faid, that that was Sayes Cafe of the
County 0f Lincoln adjudged in this Court.

138. In Tompfon and Hollingworths Cafe, it was agreed,
That a Court of Equity cannét ‘meddle with a caufe after it
hath received a lawfull triall and Judgement ar the Common:
Law, although that the Judgement be furreptitious.

‘ M2 138, The
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r39. The Statute of 31 E/iz. enadls, That if 2 manbe pre-
fented, admitted,inftituted, and indu&ed upon a Simoniacall
contrad, that they fhall be utterly. void, &c. Whether the
Church fhall be voyd without deprivation, or fentence decla-
ratory in the Spirituall Court or not, was the Queftionin 2
Quare impedit brought by Stfobn Rowfe againtt Ezechiclt
#wright. Rolls and Bacon Serjants, That it is abfolutely void
without fentence declaratory, &c. Where the Statute makes
a thing void, it {hall be void according to the words of the
Statute, unlefle there fhall be inconvenienee or prejudice te
him for whom the Statute was made. The Stature of 8 H.6,
cap.10. That anutlagary fhallbe void if procefle doe not iflue
to the place where the party is dwelling ; yet it is not void
before Errour brought. The Statutes of 1 Eliz. & 31 Eliz.
That all Leafesby a Bifhop not warranted,&c. thall be void : -
They are not void but voidable onely,which agreeth with the
reafon of the Rule given before. The Statute of 18 H, 6. 6.
That if the King grant Lands by Patent not found in the Of-
fice, that the Patent fhall be void; it is void prefently,
M30. H,6,Grants 9. and Stamford 61. althongh they be
matter of Record.The Statute of 31 Eliz. is expreflely that it
thal be void,fruftraté,and of noné effe@,therefore by the Rule
before given; it fhall be abfolutely void. A4, 1o fac. Samford
and Dr Hautchinfons Cafe. Refolved that an Incumbent pre-
fented by Simony cannot fue for Tythes againft his Parithio-
nets ;.a viflain purchafeth an’ Advowfon, the Church becomes
void, the Lord prefents by Simony, and the Clatk isadmitted,
Inftitute, and inducted, yeticisvoid and doth net gain the

- Advowfon to the Lord. Inffitur. 120.4If an Incumbent take a

fecond Benefice, the fitlt is meerly void, 4 Rep.Holgnds Cafe.
The difference is where it is of the value of $.1. where not,
And there is difference betwixt avoydance by Statute and
avoydance by the Ecclefiafticall Law. Avoydance is a thing of.
which the Common Law takes notice, and fhall be tried by.
Jury if it beavoydance in fa&, if an avoydance in Law,by the
Judges. “Ifa Parfon doth not read the Articles accordingto,
the Statute of 13 Eliz, it is ipfo fafto void, without fentence, -

6 Rep,



“Pafch, 170, Ca ROL I

6Rep.29,Greenés cafe.30 Elix. Eatons cafe. Inflit, 120, a. ex-
prefle in the point, And the difference is, that before the Sta-
tute of 31 Eliz. it'was onely voidable by deprivation ; but
now by the Seatute it isabfolutely void, Aich. 9 Fac.Cobbers
and Hitchins.cafe. Mich. 42 Eliz. Baker and Rogers cafe,
2 fac, GoodWins cale, in Coms’ Buane. in all which cafes it was
not refolved but paffed racitely, and without denyall : That
a Prefentation by Simony wasvoid, without declaratory Sen-
tence. It was obje@ed, that it is cleere by the Ecclefiafticall
law, it isnot void without a Sentence declaratory. Itisan-
fwered, Of things of which our Law and. the Ecclefiafticall
law take conufance, we are onely to relie upon our Law, and
not upon the Ecclefiafticall law ; efpecially when the Eccle-
fiafticall is repugnant or contrary to our Law, asin this Cafe
it is. The Judgesof the Common Law {hall judge the Church
void; ot not void.. Fitz. - Ausuity 45,12 & 13 fac. inthe
Xings Bench Hitchen and Glovers cafe, in an Ejeltione firme.
In this cafe it was refolved, That if 7, 5. marry two wives;
the Judges of the Common law may take conufance of it:
yet mariage is meerely an Ecclefiafticall thing. It wasobjected,
That the ficft branch of the Statute of 31 Elz, that it {hall
be void, &c, Secondly, that it fhall be void, as if he were na-
turally dead, &c. Sothat the adding of thefe words (as if he
were naturally dead). inthe latter claufe, prove that it was
the meaning of this Statute; that it {fhould not be void in
the fillt cafe, without Sentence - declaratory. It'is anfwe-
-red, There is a: difference in words, not in fubftance, or the
Antent. & qui beret in litera, céc. fermin and T aylor Serjants,

"That itis not void before Sentence, &c. Firlt, Admiffion, In--

ftitution, and Indu@ion, are Judiciall a&s, and done by the
-Bifhop : and therefore {hall not be void before an act done
to make them void, which is Sentence declaratory, or depri-
vatioh.. Secondly, the Statute of 31 Eliz. faith, it (hall be
void, not that.itis, &c, Thirdly, the Ecclefiafticall law is,

That no Prefentation, &c.: fhall be void before Sentence, &,

-Fourthly, the Ecclefiafticalllaw is Judge of its &c. Plenarty
{hali be tryed by theBifhop, not by Jury. 6:Rep, 49,2, Refu-
: M3

fall:
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fall (hall not be tryedby Jury,but Death thall, 5 Rep. 57,
9 H. 7. Profeflion f{hall be tryed by the Spirituall coure
4 Rep.71.b.4 vidog Rep,29.a.the credit which our Law gives to
the Ecclefiafticall faw. It is there put, That one was divorced
without his knowledge, which was faid tobe afirange cafe,
Fiftly, the Prefentee by Simony doth remaine Incumbent 4¢
fatto, although not de jure; and that by the words of the Sta-
tuce which makes the Church void, as to the King onely, not
as to the Incumbent, without declaratory Sentence : and the =
Chiirch is notmore; capable to have two Incumbents. then
a wornan to have two husbands. Theredisa difference where
the Incumbent prefested by Simony is alive, the fame is not
void in fafto, without fepeence déclaratory: biit if he be dead,
there it is. And.this difference {tands upon the two clanfes in
the Statute of 31 E/z. And the Starute of 17 Car. of Ele®i-
on of Burgeflesrakes notice of Avoidancede fafto & de jure,
Trinit. 16 Car. in Com, Banc, Ogeli¢s cafe, One was Prefen-
ted within the age of twenty three yeares, it did not give
Laps without smotice : for it was avoidancein Law, not in
Fa&vid.Statut. 9 Ebiz. tor Excomimunicating a ftriker in che
Churchyard, &c.This Statute of 31-E/iz. differs from the Sta-
tute of 1 Eliz. for not reading of the Articles. Thofe ftatutes
fay, thatit fhallbe void 4p/o fafto,but not fo in our Cafe. And
the Cafes cited for Authority in the point, are betwixt party .
and party, and not in cafe of a third perfon, as our Cafe is.
18 Eliz. Dyer. A me¢re Lay-manis Prefented, it is not ip/o
faéto void, without Sentence. So it is of one within the age
of nineyeares ; for he cannot governe others. Trinir, 4 Fac.
in the Common pleas, Cuoke and Stranges cafe. The King.
Prefents, and before Inlticution Prefents another, itis good :
but in the interim, the King ought to repeale his firlt prefent.
ment, and that is a revocation. vid. Dyer 292.a. whereitisa
Quere, Whetherhe need not to alledge, that 2 Repeale was
brought, and thewed, &c, The King grants, and afterwards
makes a fecond Grant of che fame thing, There are many
Examples in Brooke and Firzherbert, that it isnot'good with-
out a Repeale. But this Cafe; viz. of 6 H. 8. 9. extends onely

to
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ro Land, and not to an Advawforn, &c. But it was refolved
by all the Judges, That the Church was void by the Scatuse
of 31 Eliz. to allpurpofes, and to all perfons,’ as to the
Pari(hionerssas to a Stranger,who brings Trefpafle, or Ejedti-
one firme asto the King, -as to him who Prefents ; and that
without deprivation, ar Sentence deelaratory. in the Ecclefi-
afticall court 'And accordingly Judgement was given..

Hichcocke againf?. Hichcocke. |,
140. " *He Cafe was this, The Vicar did coritract with a
Parifhioner, to'pdy fo much for encteafe of Tithes,
and dyed; and his Succeffor fued in the Ecclefiafticall court for
them,And a Prohibition was prayed,& granted by all the Ju-
ftices. And,hére it was faid;That a reall Contrad® made by the
Parfon, ant confirmed by the Ordinaty, ¢ould tor be altered
in thie Spirituall'caurt. And by Serjant Maller, a reall accord
“though it be berweenSpiritual Perfons,and of Spiritual things;.
yetit is onely queltionable at the Common Law, 20 E. 3.
Annpity. 32. 38 E.3.6.8. ¢ 19. And by Serjant Clarke,
Réall'(ompofition by 4 Parfon, who claimes not any encreafe
of th¢'endowment to the Parfonage, fhall not binde his Suc-.
ceffor.’ The words of the Contrd& here were, dnter fo contbe-
neruyt + and that is no reall Compofition, alchough that the
Bithep call it fo, reulis Campofitias and s callingofit fo doth.
not alter thenatire of it, but it remdines a Perfonal agree-
ment ; and fo fhall not bind the Succeffar, although it bé con-
firmed by the Bithop. A Parfon cannotdoe-amy thing co the
damage of his Succeffor. The Vicartooke oarhy Fhat they
were not for encreale of Tythés « the Ordinarybeinga ftran-
ger to the Compofition, is not made # parry by-his Corfirma-.
tion, nor isthe Campofirion alfered by it, Littlevon Sect. 335..
The Lord Confirmes the Land' to the Tenant, the fame: doth’
not alter the Tenure, nor prejudice the Lords* The power of.
the Bifhop, augendi & miruendi the Portion -of the Viear, is \
by the Comaion Liw, for generall” Cure of Soules. The Par-
fon and Vicar have'privity betwixe them: 40 B, 3.287 31 H.:
’ ' 6.14,.
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6,14, 16 Aff. Annuity 32. 2 Rep. 44. Plow, Com, 496, 21 ET
S+ 10 H,7. 18 Dyer 43. & 84. _

141.. A Prohibition was prayed tothe Court of Requelts,_
and the Cafe was thus : A Feme Sole poflefled of a_Tearme,
conveyed the fame over in Truft for her, and Covenanted
with 7. . whom fhe did intend to marry, that he {hould not
medle withit, and for that purpofe tooke a Bend of him,
They intermiafryéd; he tay- intermedle with it, but he fhall
not have it, and by Equity he cannot affigne it, by reafon of
the Covenant before marriage,A Feme Sole conveyes a Terme
in Truft and then marrieth, the husband affignes it, the Truft,
not the Eftate fhall pafle, by Reeve and Foffer. But by all the
Judges a Prohibition fhall not be, for it is matter onely for
Equity: But if they dite@ Demifit,01 non déMiﬁ‘t,Aﬁgnavit,or
non, cfc. then they exceed their Jurifdi®ion, and a” Prohibi-
tion lyeth. ‘

142, Awoman brought a Writ of Dower, and recovered,
and npon a fuggeftion made upon theRoll, that the husband
dyed feifed, a Writ of enquiry of Damages, iflued forth, And
before the Retorn thereof,a Writ of Error was brought;and it
was by Steward againft Steward, and two things were moved,
1, Whether Error would lye before the Retorne of the Writ
of Enquiry, or not, 2, Whether the Writ of Error be a Sapey-

fedeas to the Writ of Enquiry. And by T'ayler and Rolis
Serjants, That Error doth not lye before Judgement upon the
Writ of Enquiry. And this cafe they compared to Medcalfes
cafe 11 Rep.38. But by Serjant Bacor it is well brought. Dow-
er is by the Common Law, and damages are given by the
Statute-of Aderton, and that is the maine Judgement. § Rep,
58, 59. And the very cafe is put in Medcalfes cafe, 11 Rep.
and diftinguithed from other cafes. And it was argued by
another Serjant, That the Errorwas well broughe, becanfe
that in Dower the Judgement doth determine the Originall
and therefore atthe CommonLaw Error will well lye, And’
‘ ) ' the
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the damages- are given by. the Statute of Aderton, but that
doth not alter the Judgement, or.thenatnre of the AQion.
Icdiffers from thecafe of Judgementin an Ejetione firme,
and Accompt ; for after fuch Judgements Nonfuir may be :
but not fe in the cafe of Dowcr,in which Judgment is, guod re-
_ cuperet, ¢rc, A Precipe is brought againft two, one pleades
to iflue, the other an infufficignc Plea, npon which Judgement
is given, No Etror lyethbefore Judgement be given for the:
other : for the whole mattecis not determined, Buc in feve-
rall Precipes againft. two, itis otherwife. 34 H, 6. 18 Firz.
Scire fagigs. 11 Rep. 39,2 by Incafe of Ejectione firme itis
a. Quere if Error may be brought, 8cc. And-Bankes Chicfe
Jultice faid, That it.had been adjudged both waies; but that
differs from our cafe, forin that damages are given by the -
Common Law, Judgementis,in a Quare impedir Etror may
be brought before, &c. whichis like to our cafe, for damages
in’both cafes are given by Statute, And where it. was: object-.
ed, That thereby damages fhould be loft. He anfwered,- No.
For the Kings Bench may award a Writ.of Enguiry.of Dama+
ges. Andthe'11 Rep, is exprefle authority. 2, The Error is
0o Saperfedeas, cic. 11 fac. InTincke and Browses cafe, it
wis ruled and refolved, That 3, Writ of Error brought, was
not a Superfedeas to the Writ of Enquiry of damages. Bu it
was refolved by all the Judges, that the Error was well
brought, for the reafons before given : and that Error is a2 Sx-
perfedess to the Writ of Enquiry. And it was entred-for a
Rule, That in all Writs of Enquiry of damages.notice ought
to be given afwellin Reall as” Perfonall AQiens.

EJ

143.1fa Prifoner will temove himfelfe by a2 Habeas Corpus,,
he {hall pay the Cofts of the Removall: byt if .the-Plaintiffe
will remove the Prifoner, he thall pgy reafonable charges.

144. Dickinfon Libelled againft Barnaby in the Spirituall
court, for thefe words, D. 1s.a Beaftly Queane, Drunken
N Queane,
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Queane, Coppernofe Queane, and fhe wis one canfe- where-
fore Barnaby left his wite, and hath mifpended five hundred
pounds, and that fhe keepes company with Whores. And a
Prohibition was prayed and granted, becaufe that the words
are not a&ionable.

145, Hill. 16 Car. in this Court. 4. a poore man fold his
eftate for twenty pound yearely, to be paid during his life:
for the fecurity of which the Vendee was bound to 4. and
another in a thoufand pounds ; the other releafeth the Bond,
the mony not being paid , 4. iscompelled to have Reliefe of
the Parifh for his maintenance. The Churchwardens and 4.
exhibited a Bill in the Court of Requeftr, & there had remedy.

146, 4,and B. his wife Prefent to a Church, to which they
have have no Right. Queftion, Whether that doth grant any
thing to the wife or no : refolved, No. For the wife is at the
will of her husband, and Prefentation isbut Commendation,,
orthe Ac of the husband, &€, And itis not like unto an

‘Entry inLand by them. Mich. 16 Car, betwizt Neffon and.

Eampton. Otherwife it is when the wife hath Righe,

Sir John Pits (afe.

t47. N the cafe of Sir fobn Pits Phillizor of London, it
was moved, that his Executors might have the profits.
of the Writ, which are to be fubfcribed with his name, foraf-
much as all Proces of the fame fuit, ought to have the fame
name fubfcribed to them, for the attendance of them being
neceflary, they to onght have the Profits according to it. T'so-.
leys cafe,Hobars Reports. The reafon which was given to the
contrary was, becaufe there was another Officer, who is to
anfwer any damages,by reafon wherofhe is to have the benefit -

148, Judges are the onely expofitors of A&s of Parliz-
| ments,
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ments, although they concerne Spirituall things, Searles cafe,
Hobarts Rep- 437. 4 E+4. 37:38. '

’ 149. If horfes be traced together, they are butone di-
ftrefle : And note, Fetters upon a horfe legge, may be diftrei-
ned with thehorfe, ‘

Hiﬂam 16°. Car. inthe lQﬁgs

Bench.”
150. Merchant goeth beyond Sea and marrieth an
Alien. It was refolved, the the Iffue is 2 Deni-
- zeh ; forthe husband being the Kings Subject,

" thewife is not refpeced, becaufe fhe is at the
will of ber husband, and alfo becaufe they are but one perfon

inLaw. Bacoz and Bacons cafe.

_ 151, 12 Towne hatha Chapell, and buty at the Mother
<hurch, and therefore have time out of minde repaired part

of the Wall of the Church, it is good toexcufe them of re-
pairing the Church, Inhabitants of fuch a place prefcribe to
repaire a Chapell of Eafe: andin regard thereof, that they
have time out of minde been free from all Reparations of
the Mother Church, it isgood, But if fuch a Chapell hath

been built within time of memory, then they ought to have
proofe of fome agreement, by virtue of which they are dif-

charged of Reparations of the Mother church, P4fch. 17 Car.
in the Kings Bench, The Inhabitants within the Parifh of H.
having a Chapell of Eafe, and cuftome that thofe within fuch
a Precin@ ought ro findea Rope for the third Bell, and to
repaire part of the Mother church : in confideration of which
they have beene freed from payment of any Tithes to ‘the

\

N2 Mother
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 Mother church. Whether it be 2 good Cuftome, ‘or not,

Quere for it was Adjorn,

Hillary 16°, Car. in the Com.
mon Pleas.

152, Here the Ecclefiafticall court hath co-
# nufanceof the cure, thereproceedings

/' although they be Erroneous ,-are not

"~ examinable in this.Court.” And it was

given for aRule, Thatic is o caufe to grant 2 Prohibition,

153. The Sheriffe in the Retorne of 2 Refcous, faid, thac
ke was in Cuftodia Balivi Trinerants. And that a Refcons was
made to his Bayly Jtinerant; and it was not good : other-
wife, if he had been Bailife of a Liberty, for the Law taketh
notice of him. And therefore the Court did award that the
Refcouforsfhould be difmiffed, and chat the Sheriffe thounld
bring inthe man by a certaine day at his perill.Otherwife it. is
inthe Kings Bench,

154. One cannot be Attorney. within age, becaufe he-
cannot be fworne.
155, Commiffioners have a Warrant, and they execute it
with another who is-a {tranger to the Warrant,It is good;and .
the other perfon is but Surplufage, .

156. A Prohibition after Sentence {hall not be granted
but in fomeefpeciall cafe.

157+ It was ordered by the Lords houfe of Parliament,
’ That.
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That ohely Meniall fervants, or ohe who Attended upon the
perfon of a Knight'or Burgefle of the Parliament, {hiould
befree from Arrcft,.

¥58. Adminiftration is granted to the wife, ‘the husband
having many children, Whether it be'in the power of the Or-
dinary to make diftributioti, or not, Firft, if there be an Exe-
cutor, then'not. Secondly,After diftribution there may be a
Deébt which was not known at the téime, and th¢n the Admini-
ftrator fhould Pay it of his owne goods : and therefore there
can be no Difttibution. On the other fide, it was faid, Ifthe
Ordinaty fhall not diftribute, thenif aman dyeth Inteftate,
andhath-2oods of the value of an hundred pounds,& Admini-

ftrationbe committed to the wife, the thould have all, and

thie children nothing, which would be hard.

159. A thing which may be tryed by a Jury at the Com-
mon Law, is not tryable in Chancery : for inthe firft Cafe,

if they f}ve not thetr Verdi@ according to their Evidenie, an -

attaint {yeth+ batin che other there is no refedy,

160. Aftera Writ of Errorgranted, a Warraat.of Attur-
ney cannot be fifed, if the party be alive who made the War-
rant: but otherwife if he bedead, =~ 1

" 161. A Declaration cannot be amended innatter of Sub-
ftance, withoust & new Originall : otherwife «oi Amendments
of matter of Forme, o N

162, The Statute of 5 & 6 E, 6, cap. 1. and 1 Eliz, caps2,
prohibite any mian to be abferit from Chiurch, having no law-
full or reafonable caife. A magwas fued in the Ecclefiafticall
court for being abfent fidm Church ; and hé pleaded fome-

N 3 thing .
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thing by way of excufe, Hyde Serjant prayed a Prohibition ,
becaufe they ought not to hold Plea of the excufe : but the

- Court did agree that they might hold Plea of the excafe, o-

therwife upon a falfe fuggeftion you wounld defeat the Ecclefi-

afticall Court of all Conufans in fuch cafes. And therefore

they were all againft the Prohibition , and by the Court they

ought to plead their excufe there, and if they will not admit

of it, then a Prohibition fhall be granted. And note, that it

was faid by Bankes Chief Juftice, that before the Statute of

1 Eliz. the Ecclefiafticall Court might punifh any perfon for
not coming to Church, pro reformatione mornm & falute ani-

L.

163. Where there are feverall Modus alledged, there feve-
rall Prohibitions thall be granted ; but where divers are fued
joyntly, ‘and they alledge one Modus onely, there they fhall
have but one Prohibition by Reeve and Fofter Juftices, the o-
thers being abfent, ) )

Pafch. 15, Car' in the Kings Bench.
Edwards and Rogers cafe.

164 He Cafe was thus, Tenant for life, the Reverfion
l to an Ideot ; an unkle heire apparant of the Ideot

levied a Fine and dyed, Tenane for life dyed, the

Ideot dyed ; the onely queftion was, Whether the “iffue
of the Vnckle, who levied the Fine thould be barred or not »
Jones, that it fhould; his chiefe reafon was , becaufe the
Sonne muft make his conveyance by the Father, and
as to him hee is barred. As in a writ of Right, hee ought
of neceflity to name his father, and «that by way of title,
fo here. But Crook and Barkley contrary ,land their rea-
fon was, becanfe that here theiflue of the unkle doth not
¢laime in the righc line, butin the collaterall, Secon_d;y,
€-
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becaufethe naming of the father here isnot by way of ti-
tle, buc by way of pedigree onely. Note, that Serjant Rods,
in the Argument of the Serjants Cafe (which was-the very
point) faid, that this-cafe was adjudged,accordingto the c--
pinions of Crook_and Rurkley, vix. that the fine (hould not
barre the itfue, the Serjants Cafe aforefaid was T7iz, 17,Car’

165. Pajne the elder and-Payne the younger were bound
joyntly and feverally in an Obligation to Dennis, who after-
wards brought debt upon thebond againftboth.And after ap-
pearance Dennts entred a Retraxit againft Payse the younger;
and whether this were a difcharge of Papne the elderalfo, was
the queftion,And this Term,it was argued by Maynardfor the
Defendant that it was a difcharge of Payz the elderalfo,for it
doth amount to a Releafe, and it is cleer, that a releafe to one,
fhall difcharge both. Rolis contrary, that it goeth onely by
way of Eltoppell, and not as a releafe, and therefore fhall not
barre. Barkcley Juflice ; that it amounts to a Releafe, and
therefore (hall difcharge both, 7. E, 4. Hickmots cafe in the
7« Repithe Plaintife (hall not have judgment where he hath no
caufe of A@ion, And hereby his Retraxitche hath confefled,
that he hath no caufe of A&ion, and therefore he fhallnot
havejudgment. Further, a Retraxit is not an Eftoppell, buc
a Barre of the A&ion ; befides, here he hath altered the deed,.
and it is not_joynt, as it wasbefore, like as where hee inter-
lines it or the like, there the deed is-altered by his own act,
and therefore the other thall take advantage ofit. Crook, Ju-
ftice contrary, forit is not a Releafe’but g#4fi a Releafe, and
if the Obligee fueth one, and covenanteth with him- that
he will not further fue him, the fame is in the nature of a Re-
leafe, and yet the other thall not take advantage of it. So in
this cafe, 21 H. 6, there ought tobee an actuall Releafe, of
which the other fhall itake advantage, and therefore in this
Cafe, becaufe it is but in the nature of an Eftoppell, the other
fhall not take advantage of it,

“a
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Sprigge 4gainft Rawlenfon.

166. IN a Writ of Error to reverfe a judgement given in the

. ECommon Pleas in an Ejetione firme, the Cafe was, R,
brought an Ejetione firme againft S. and declared of an Eje-
Qment de uno mefnagio & nno repofitorio. And theJury found
for the plaintife and affe(led dammages entire : upon which'a
Writ of Ertor was broughe here s and the Error which was
largely debated was, that Repofirorinme which was here put
fora warehotfe, is a word uncertain,and of divers fignificati
ons, as appeareth by the DiQionary. And therefore an Eje-
Etione firme de nno repofisorio is not good, and by confequence
the dammages which are joyntly aflefled are ill affefled. And
in an Ejetione firme feifin fhall be given by the Sheriffe , upon
a Recovery, asina Precipe quodreddats and therefore rthe
Eje@ment ought to be of a thing certain,of which the Sheriffe
may know how to deliver feifin , otherwife it is not good..
Barckley and Crook_ Juftices were that the judgment thould
be affirmed, and that it was certaine enongh; but fones and
Bramfton Chief Juftice contrary’, that it wasutterly uncer-
taine, For that is Repefitoriumin whicha man repofeth any
thing, and an Eje&ione firme de uno renemento is not good, be-’
caufethere are feverall tenements. So here, becaufe there are
feverall Repoficories, and the Sheriffe cannot tradere poffeffis-
nem, and afterwards Barckley releafed 'his opinion, and judg-
ment was given, that the judgment givenin the Common
Pleas thould be reverfed. ‘

Trin, 17° Car’ in the Common
) Pleas.

167, Man having a Legacie devifed unto him out of
a Leafe for yeares, which indenture of Leafe was.
in the hands of a ftranger. The Legatee fued the
‘executors in the Spirituall court to aflent to the

Legacie

“



Eah e e o~ o - [P

‘“’ T’iﬂ-17oa C A Rp LT,

e i oo s rmarend

27

-Legacte, And Evars ferjant prayed a Prohibition,becaufe they
order that the Leafe {hould be brought into Court,which they
ought not to have done, being in the hands of a {tranger. But
the Prohibition was denyed by the whole Court, for they
may make an executor affent to a Legacie out of a Leafe, and
therefore may order that although that the Leafe be in the
hands of a third perfon that it {hall be brought in to exe-
cuteit, For the order,although it be generall, bindes onely the
Defendant; and it was agreed by the Court, thac affets ornot
-affets is tryable by them.

Juxon againft Andrewes, & others.

168. N an Ejetione firme, the Defendants pleaded not guil-
ty, the Inry found them not guilty for part, and guil-

ty inzanto unins me([nagii in occupatione , 5. quantum [tat
[wper ripa ; and whether this verdi@ were {ufficiently certain,
fo as theCourt might give judgment upon it and execution
thereupon might be had, was the queftion. And by whitfield
Serjant the verdit'is cereain enough : it bath been adjudged
that where the Iury find the defendant guilcy of one Acre,par-
cell of a Manor,that it was good: fo of the moity of aManor
which is asuncertainasin this cafe. And it is as certain as if
they had faid, So many feet in length and fo many in breadth,
for if the certainty appeareth upon the view of the Sheriffe,
who.is to deliver the pofleflion it fufficech: and Clark_Serjanc
who was of the fame fide faid, that it is a rule in Law, Qzod
-certum eft quod certsi redd; poreft, &this may be reduced to cer-
tainty upon the view of the Sheriffe;add therefore it is certain
enough. Befides, it is the finding ‘of the Jury who are lay
gents. A 8. fac,in the Kings Bench, an Ejeltione firme
was brought for the Gate-houfe of Weftminfter, & the Jury
found the Defendant guilty, for fo much as is between fuch a
roome and fuch a roome, and adjudged good,and here itisas
uncertaine as in our cafe , Mich, 19. facobi. Smalls cafe in
Hobarts Rep, The Jury in an Ejeftione firme found the Defen-
dang guilty of a third part,and good, Aaller Serjant, that the
O verdi&

-
N
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verdi@ is uncertain, and therefore not good. And itis not
fufficient that che certainty appear to the Jary, for it behoo-
veth that certa res dedncatsr in judscuns Inftitut, 227 4, 3.E, 3.
23. b, 18 E. 3,49+ 40 E.3. §.Rep.Playrors cafe,Secondly ,here
is no certainty forthe Sheriffe to give execution, tor fo much
ia length or in breadth thatis , gued ffat fmper ripam,doth not
appear.And,Thirdly,thereupon great inconvenience wil arife,
that no attaint wil lye upon fuch uncertain verdi@®, fo asthe
d:fendant {hal be without remedy: & the whole court(except
Jultice Crawley) Bankes Reeve and Foffer , did refolve.
that the verdict was infufficient for the incertainty, and all a-
greed,That there is great difference betwixt Trefpafle and E-
jeGtione firme, fot fuch verdi& in Trefpafle may be good, for
there damages are onely to be recovered, but in an EjeFione
firme the thing itfelfe. And their reafon in this Cafe was,
That alchough the certainty may appear to the Jary, yet that
is not enough,for they ought to give jndgment, ¢& oportet guod.
certares deducatur in judicinm, And they agreed, that if they
had found him guilty of aReome, it had been good, and fo
the Cafes on the Acre ofland, and of the third part of 2 Ma-
nor is good, forthofe are fufficiently certaine, for of them the
Law takes notice. The'opinion of Crawley,wherefore the ver- -
dict fhould be good,was becaufe the demand here was certair,
although thed]ury found it in zanto &c. And where there may
bee certain defcription for the Jury it is good enough, and
the rather becaufe the verdittisthe finding of lay gents, and .
he compared it to the cafe of-che Gate-houfe aforefaid : bue:
he agreed, that if the writ of Ejetione firme had been brought
de tito unins me([nagis,c. quod ffat [uper ripam, that it would
not have been good, but the verdict is good for.the reafon a--
forefaid. Bt Juftice Reeve faid thar that whichis naushe in
the demand, i naught in the verdi&, and therefore nanght
in the judgment, and.therefore the Court would not give
jadgment , and therefore a Venire facias de novowas prayed.
and granted by the Court. ‘ ‘

169, Conch libelled againft To#ex officio in the Ecclefiafti--
' ' ) call-
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call Court for incontinency without a Citation or prefent-
ment,& for that the Defendant was excommaunicated, & Gos-
bold prayed aProhibition, which was denyed by Crawley and
Reeve Jultiees (the others being abfent ) and it was faid by
Reeve, That where they proceed ex officio a Citation is not
needfull, but put cafe it were, yet they faid, that no Prohibiti-
on is to bé granted as this cafe is, becaufe, that where the Ec-
clefiafticall Court hath Jurifdiction, althongh they proceed er-
roncoufly, yet no Prohibition lyeth, but the remedy isby way
of Appeale, and there he {hall recover good cofts,and it was
faid by Crawley, That if the party be retorned cited,and he is
not cited,That an A&ion upon the cafe lyeth.

. 170. Awoman libelled in the Archesagainft anocher for
calling of her Jade, and a Prohibition was prayed and gtanted,
becau%e the words were not defamatory, and doe not apper-
tainunto them, And Reeve faid that for Whore orBawd no
Prohibition would lye, but they donbted of Quean,

171. Bacox Serjant prayed a Prohibition to the Court of
Requefts upon this fugeftion, That one Executor fued another
to accompt there,and an executor at the common law before
the Statute of weft. 2. cap, 11, could not have an accompt
for caufe of privity, and new by that Statutethey may have
an accompt, but the fame ought to be by writ, and therefore
no accompt lyethin the Court of Requefts. Secondly, they
have given damages where no damages ought to be givenin
an Accompt. And laftly,they havefequeftred other lands
which is againft the law, and for thefe reafons he prayed a
Prohibition. whitefield Serjant contrary,

-1, It iscleer that an accompt by bill Iyeth for an Attourny
in this Court, and fo in the Kings Bench and Exchequer : and
as to damages it is cleer that inan accompt a man {hall reco-
ver damages upon the fecond judgment, but as to the feque-
{tration he.couid not fay any thing, but further he faid, That

Q32 it
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it was not an accompt but onely a bill of difcovery againft

Truftees, who went about to defeat an Infant, and upon the

reading of the billin Courtit appeared that the fuit was

meerly for the breach of a trnft, and for a confederacy and’
combination, which is meerly equitable. Wherefore a Prohi~
bition was denyed becanfe 1t was no accompt, but as to the
decree for fequeftring others lands;the Prohibition was gran-

ted. ’

Trin.17°. Car'inthe Kings
Bench.

172, Afte brought an A&ion upon the Gafe upon in
" E Affumpfit againlt Farmer,becaufle that where the
f Plaintiffe had fold to the Defendant fo much
woodithe Defendant in confideration thereof did affume and
promife to pay fo much money to the Plaintiffe, and to carry-
away the wood before fuch a day;the Defendant pleaded that
he paid themoney at the day aforefaid, but asto the carry-
iag of itaway before the day,he pleaded wen affumpfir,and
the Juryfound that he did not pay the money at the day, bue-
asto the other they found that he did aflume’and promife as
«forefaid, and it was moved in Arreft of judgment, that the
i1ding of the Jury was naughe, for being but one A fumppr-
«nd the fame being an intire thing, it conld not be apportion-
« d,and thercfore they eught to find the intire 4fwmpfiz for the
Plaintiffe, or all againft him, And the Court agreed all thac
and awarded, that there {honld bee a Repleader ; and the
Chief. Jultice Bramffon faid, That for the reafon given before
the Defendants plea was not good , and therefore the Plain-
tiffe might have demurred upon it, which he hath-not done,
and therefore they agreed, that the vetdi® was nought for the
reafon aforefaid. - .

173
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173+ Williams was indiGed at Briftow, upon the Statute
of 1 fac. fap. &1+ Farhaving:twg Wivks, and upaniot guilry
pleaded | the Jury-found” a Ipeciall verdi&, which was chus ,
That the faid williams marryéd one wife, and was afterwards
divorced from her canfa adnlteriiand afterwards marryed the
other, and if chat were within the Provifo of that-Statute
whieh provides for thofe who are divorced;was the giieltion.
And it was refolved without argument by Bramyfeis Chiefe
Juftice, and Heath JuRtice(the other being abfent) That it is
within the Provifo; for the Statute fpeakes generally of Di-
vorce; andit is a penall Law : and Hearhfaid, That by the
Law of Holy Chutch the partics divorcedcan/a adulterii might
marrie, but pars res not without liceneéj-and he cited the cafe:
of Aune Porter of late in' the Kings Bénch, who was divorced
canfa fzvitia, and afterwards marryed one Rootes, and upon
an indi@&ment upon this Statute it was doubted and debated
whether. it were within the Provifo of this Statute ornot 2
butrefolved it was not, becaufe onely aDivorce 4 cobabita-
‘tioné, and a temporallfeparation untill the anger paft, but the-

divorce here is a vincnlo marrimoinii. -

174. One was chofen to be Clarke ofa Parith Chareh, and
was put in and continued Clarke three or four yeers, but was
never fworn ;-and now a new Parfon put him out , and fwore
another in his place, Keeling and Rolls Serjant prayed a writ
of Reftitution, and compared the fame to the Cafe of dif-

franchifement where Reftitution lyeth:But Bramfton & Heath:

Jultices(the-other abfent) would not grant it. And the Chief
Juftice faid; that the Do&or had not powér to ouft - him,
for he faid that it isa temporall office, with which the Parfon
had not to doe:-and further, they conceived that the Clarke
hath remedy at law, wherefore they would not award a wric

of Reftitution, but they faid, thatifthe Clark was never fworn:

they would award a Mundar to fwear him,to which the'eonn-
cell affented. — , ) v
s SER Triw..
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Trin. vy Car'.in the (ommon
Pleas,

175, Hite exhibited a Bill in the Court of Re-
. queltagainlt Grabbe for mony due upon
\ account, upon which AZafler moved for a

Prohibition, becaufe its no other then in

.the nature ofa debt upon account, of which, a Court of E-
.quity hath no Jurifdiction forby fuch meanes the King thould

lofe his Fine, the Dgfendant {hould be put to another an-
fwer upon his oath, apd which isabove all,they would refer

‘the merits of the caufe to:others ; and according to their Cer-

tificates make a decree, fo thatby this means they would cre-
ate courts of Equity without number.Serjant Clark contrary
againft the Prohibition,for he faid the Defendant had exhibi-
ted a Croffe Bill,& fo had affirmedthe Jurifdition,& he oughe
to have demurred to the Jurifdi®ion, & he faid that- where

‘parties affent to a decree,there the Kings Bench wil not grane

a Prohibition. For hee faid, that by the fame reafon that a
man may choofe Arbitrators, hee may ele@ his Judges ; and
further, he faid that the fuit was for moneys duefor divers
things delivered by the Plaintiffe being 2 Chandler in acour-
try town,which he ought to prove to be delivered, and he had
no proofe : but Crawley and Reeve Juftices, the othersbeing
abfent,granted a Prohibition, becaufe it is no other but an A-
&ion of debt upon account,and Crawley faid that che particu-
lars are out of doores by the account, and in debt broughe it
is fufficient to fay,that the Defendant was indebted tohim for
divers commodities. And they accounted,& upon the account
the Defendant was found to be in debt to him fuch a fum,&c.
And note, it was faid in the bill thac the Plainciffe had no wit-
neffes to prave the delivery of the things aforefaid, and not-
withftanding they granted a Prohibition, for they faid, there
isno remedy in the Court of Requelts if you have no proofe.

- But
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But it was faid that the Defendant in the Court of Requefts

had confefled the delivery of the thingsin his anfwer there,
For which canfe the Judges faid, that this confeflion there
might be given in evidence againlt him ac law.

176, Three covenanted joyntly and feverally with two fe--

verally, and afterwards one of the covenanters marryed with

one of the covenantees : by Serjant AZaller the covenant is-
gone; befides, a man'cannot covenant with two feverally,as a-

man cannot bind himfelfto two feverally. Further,they joyn-
ed in-AQion where the covenant is feverall that which they
thould not do. Crawley and Reeve Jullices did conceive that a
man might covenant with two feverally, becaufe that it differs
from the Cafe of a Bond, for a covenant founds onely
in-damages, but they conceived cleerly that they ought not to
joyn inacion, and it was adjourned,

17-7; Ic was faid in 2 Cafe at-the Barre by Serjant Godbold -

that it was a Rule in the Kings - Bench, That although an

Atturney be dead, yet the warrant of Atturney might be.

filed, which was not denyed by the Conrt here,

Law{on and Cookes Cafe.

178N a fecond deliverance,which was entred ,HiZ.16,Car. .

Rot.1 §30.the Cafe was thus, A manhad a Rent Charge

in Fee, and for arrerages thereof,did diftraine & then granted .

the fame over. And the queftion here was, Whether e ought
to avow-or-jultifie, and the doubt refted upon this, viz. Whe-

ther the arrearages be gone by the grant of the rent, notwith.- -

ftanding the diftre(fe before takenor not. By ferjant Callis the

arrearages are loft, for witbout queftion he cannmot have debt. .

And he cannot avow, for that depends upoh the inheritance

which is gone by the grant, 4 Rep. 5,0gnelsCafe & 19 H.6. .

42 b, Aec. And here be hath avowed and not jultifyed, as hee

ought .
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ought for to excufe himfelf of damages, and therefore it is

.naught. Buthe took this difference betwixt the A& of God,

and the A@ ofthe party ashereit s, whereitis by the A&
of God, as where there is grantee for anothers life of 2 rent,
and ceftui gqne wvie dyeth, or where aman hath arent in the
right of his wife and the dyeth, in thofe cafes the arrearages
thall not be loft: But where a man grants over the rent as in
our Cafe which is his own A&, there.the arrearages are loft.
Inftitnt. 285.. A man intitled co waft acceptsof a furrender,
it deftroys his Action, otherwife where it is by a& of Law,
Soifa man bring debt for twenty pounds, and afterwards
accepts ten pounds, that fhall abate the writ, becanfe that it is
hisown A&, and this difference may be colle@ed out of the
book of 19 H, 6. Befides, untill avowry - it doth not appear
upon Record for what the diftrefle is taken,whether for rent;
ox for damage feafant.Serjant Godbeld contrary,that he ought
to avow, becaufe the rent in this cafe is not gone, and he faid,
there was a diffetence between this Cafe and ggrells cafe, for
there was no diltrefle taken before the rent granted,as here is;
and there the privity is gone and the diftrefle follows the
rent, but here we have a pledg for the rent which is the di-
ftrefle, and return of the cattell if it be found for us, 19 H,
6. 41. 2, Where the diftreffe was lawfully taken at the begin-
ning there we may avow, and it is good to intitle us to a re-
torn, 22 E. 4. 36. Where there isa duty at the time of the di-
{trefte there he fhall always avow and noc jultify , and at leaft
it turnes the Avowry into a Iuftification in our Cafe fo as you
{hall not make us Trefpaflers, but that we may well jultify to
fave our damages, Crawley Jultice that the Avowry isturned
into a Iuftification, and that there is {ufficient fubftance in the
Plea to anfwer the unjuft taking the diftreffe.Jultice Reeve that
it isgood by way of Avowry, for the diftreffe being hawfully
takenat the time it fhall not take away his avowry, and ther-
foge he (hall have Retorn, for that was as a gage for the rent,
and thercfore differs from the other: Cafes, Juftice Fofter put
this Cafe at the common law diftrefle was taken and before
avowry Tenant for life dyed,Whether he thall avow or juttify.

But
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But all agreed, that at the leaft the Avowry is turned into a
Luftificacion, but it was adjourned. ’

- 199 The Court demanded of the Protonotharys,Whether 2
man might make a new aflignment to a fpecial Bar; and they
faid no,but to a common Barre onely, viz. that the Trefpafie
(if any were)was in Bl, Acre, there ought to be a new af-
fignment by the plaintiffe : But Reeve and Crawley Jultices
(the other being abfent)held cleerlys that the Plaintifte might.
make a new affignement to a fpeciall barre ; and further chey
faid,that the Plaintiffe if he would might trife the Defen-
dant upon his plea, but we wil not faffer him to dofo,becaufe
that his Plea. is meerly to make the Plaintiffe te {hew the
glaceJ certain in his Replication in whichthe Trefpafle was
done. S ‘

. 180. The Diffcifec levyetha Fine, by Reeveand Craw-
ley Juftices, itfhall not give right to the Diffeifor, becaufe
that this Fine fhall enure meerly by way of Eftoppell, and E-
ftoppels bind onely privies to them and not a ftranger, and
therefore the Diffeifor here {hall not take benefit of it, and
therefore -they .did conceive the2 Rep. §6. 4. to be no law,
vy 3+ Rep. 90,408 6. Rep, 70, aa

181, Serjant Calls prayed a Prohibitien to the Court of
Requefts for caufe:of prioricy of fuit, but by Feffer and
Crawley Juftices(the other being abfent) prionty of fuit was
nothing, the bill being exhibited there before judgment given
in'this Coust., .

182, The Cafe of #%hite and Grubbe before being moved a-
gain, it was faid in this cafe by Reeve and Foffer Juftices, that
where 2 man is indebted unto another for divers wares, and

the debt is foperannuated according to the Statute of 21 fac.
P cap, 16.
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¢ap. 16. and afterwards they account together,and the party
found to be indebted unto the other party, info much mony
forjfach wares,in that Cafe although that the party were with-
out remedy before,yet now he may have debtupon accompt,
becaufe that now he is not bound to fhew the particulars, but
it is fufficient to fay, that the Defendant was indebted to the.
Plaintiffe upon accompt, pro diver fis mercimoniss, G,

183. AProhibition was prayed unto the Counfell of the
Marches of Wales, and the Cafe was thus, A man being poflefe-
fed of certain goods devifed them by his Wil unto his wife for
her life,and after her deceafe to 1.5.and dyed. 1.8,in the life;of
the wife/did commence fuit in the Court of Equity therejeo fe--
cure his Intereft in Remainder, 8 thereupon this Prohibition.
was prayed. And the Jultices,viz,Banks Chief Jultice,Crawley,

_ Foffer,(Reeve being abfent) upon confideration of the point

before them did igrant a Prohibition, and the reafon was-
becaufe the devife in the remainder of goods was void,-and.
therefore no remedy inequity, for Equitas feqnitur legem. .
And the Chief Juftice took the difference, as is in 37 H, €,30. -
Br. Devife 13.and Com. Welkden. & Elkingtons cafe betwixt
the devife of the ufe and occupation of goods, and the devife -
of goods themfelves. For where the goods themfelves are de-
‘vifed, there can be no Remainder over ;. otherwife, where the
ufe or occupation onely is devifed. Itis true that heire looms-
fhall defcend, but that 1s by cuftome and continuance of them, -
& alfo it is true that the/devife of the ufe & occupacion of fand
is a devife of the land it felfe,but not,fo in cafe of goods, for.
one may have the occupation of the goods, and another the
Intereft, and fo it is where 2 man pawnes goods and ‘the like:
For which caufe the Court allagreed chat a Prohibition (hould .
be awarded. . "

-~ Trine
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Trin l7°.,Car"' in the IQngJ
Bench. :

184, Man was fued inLondon according to the cu-
ftome there for calling a woman Whore ,up-
on which a Habeas corpus was brought in this

( - Court, and notwithftanding Oxfords cafe in

the 4 Rep, 18..4. which is againltic, a Procedends was gran-

ted: and it was faid by Serjant Pheafant who was for the Pro-
cedendo, and fo agreed by Bramftos- Chief Jultice and Juftice

Maller; That of late times there have been many Proceden-

does granted in-the like cafeiin this Court.

185, An Orphan of London. did exhibite a Bill in the
Court of Requefts againft.another for difcovery of part of his
eltate. And Serjant Pheafant of Councell with the Defendant
came into this Court and Prayed a Prohibition, upon the cu-
ftome of London, That Orphans ought to fue inthe Court
of Orphans in London: but the whole Conrt which were then
prefent, viz, Chief Jullice Bramften, Heath and Mallet Juftie
ces were -againft ity becaufe that althongh the Orphan had
that priviledg to fue there, yet ifhe conceive it more fecure
and better for him to fue in the Court of Requefts, then hee
may waive his priviledge of fuing in the Court of Orphans,
and {ue in the Court of Requefts; for quilibet poteft renunciare
j#ripro fe introdntoscs-c.& Heath faid,that he always conceiv-.
ed the Law againft the Cafe of Orphans,5 Re,73,6. But which
is ftrongerin chis Cafe, the Court of Orphans did confent
to the fuit in the Court of Requefts ; and theretore
there is no.reafon, that the De?endant {hould compell
the Infant to fu¢ there, wherefore they would not granta

P2 Prohi-
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Prohibition, but gave day untill Mich. Terme to the Defen-
dants Counfell to fpeake furcher to the matter if they could,

Trin. 17" Car'in the Common Pleas.
Dewell againft Mafon..

186. g~ N an A&ion upon the Cafe upon an Award,:she cafc
was this,The Awarde was that the Defendant (hould
pay to the Plaintiffe eight pound or three-pound and
Cofts of fuit-in an A&ion of Trefpafle betwixt the

Plaintiffe and Defendant, as appeares by a note under the

Plaintiffes Attorneys hand , ad libitum defendentss, e5e.. And

the Plaintiffe doth not averre that a note was delivered by

the Atorney of the Plaintiffe to' the Defendant ; and the

Defendant pleaded Nox affumpfit, and it wasfound for the

Plaintiffe, and it was moved in arreft of Judgment for the

reafon given before :- Rolis contrary, that there needs no a-

verrement, and he faid it was #i/mors Cafe adjudged in this

Court, Hill. 15, Car. where the Cafe was that the Defendant

thould pay to the Plaintiffe fuch cofts as fhall be delivered by

note of the Artorneys hand , and it was here adjudged thae
there needs no averrement, becaufe it is to be done by a ftran-

gerbut otherwife it had been,ifit had been to be done by the

Plainuffe himfelfe, and by the Juftices:the onely queltion here
is, Whether the Attorney fhall be taken-for a ftranger or
not ¢ Jultice Fofter , that the Defendant ought firlt to make
his eleion ; which s, te pay either the eight pound which is
certain, or the cofts which fhall be delivered by a note of the
Attorney. Befides, here the Attorney isa ftranger.becaufe the
fuic is ended, and tothe Defendant he is totally aftranger,
and therefore he ought to feek him to have the note delivered
to him. But notwithftanding he did conceive that as this
Cafe is. Judgement ought to bee ftayed, becaufe the Plaintiffe

hath not well entitled himfelf to the AQion, becaufe he hath
not.



-

Ttim. 5 17° CARO L I.

109

not averred that there were coftsexpended in fuch a fuir:ind
in the Cafe cited by Rols, the Plaintiffe did averre the cofts
~ incertain. Juftice Craw/cy;it is without queltion,the Defendant
hath Ele®ion in this cafe, but as this Cafe is,he ought to have
notice, and if the Cafe had been fuch, that the Plamtiffe him-
felfe had been to have delivered the note,then without quefti-
on there ought to bee notice, and here the Attorney isno
ftranger,but is a fervant to the Plaintiffe as every Attorney is,
And I conceive, that if the Cafe had been that the Plaintiffes
fervant had bgen to. delivex fuch a note, thatthere notice
oughe. to be given : And for want thereof, in this Cafe I con-
«ceive that the judgment ought to bee ftayed ; Bankes Chief
Juftice; 1 doubt upon the different opinions of my brethren,
‘whether Jiidgementought to be ftayed or not.Iagree that the
Defendanc.hath Ete®ion in this Cafe:and further,I agree that
where. athing is to_bee done by the Plaintiffe or Defendant
himfelf, there notice ought tobegiven; bur otherwife, in
Cafe of a, firanger.,and upon this difference ftands our bookes:
as 10 H. 7. And all our books; but the queftion here is, Whe-
ther the. Attorny be a ftranger or not # and I conceive that
it is not.in the power ofthe Plaintiffe to compell him to
bring the note, and is all one as a ftranger, and therefore the
Defendant ought to feeke the Attorney to deliver this
unto him , but the Cafe was adjorned becaufe Juftice
Reeve was not prefent in Court. '

s

187, A, faid to B. Thou haft killed my brother: for which
B, brought an A&ion upen the Cafe, and by Serjant mbit field
it will not lie, becaufe it is not averred that the brother of
the, Defendant was dead at the time,. and if he were not
dead, then it is no {lander, becauvfe the Plaintiffe is not in
danger for it, 4 Rep. 16. a."Snaggs Cafe, Accs Scxjant Evers
contrary s becaufe_the words-imply that he is dead, and
befides, inthe (Jnnmends) it is alfo fhewed that he was dead .
for that is the iwnuends C, Gcv fratrem super mortwum : But
by the whole Court the words are not adionable without a-.

P3 VEIrment.,
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verment that he was dead, and the Zannendo -dothnot help
ity Hobarts Rep. p, 8+ Miles & Facobs Cafes ace.

188, A Frenctiman had his Ship taken by a Dunkirk upon
the Sea, and before that it was brought snfraprafidia of the
King of Spain,it wasdriven bya contrary winde to Way-
mouth; and there the Dunkirk fold the Ship and goods to a
Lord in Waymouth: whereupon the Frenchman having netice
of his fhipand geods to be there, libelled in the Admiraley

-pro interefJe fuo, againftthe Lord the Vendee of the Ship,fhew-
‘ing thatit was taken by Piracy and not by letters of Mart,as
was pretended, and thereupon-a Prohibition was prayed, and

by Fojfter a Prohibition ought to be granted, for whether the

Dunkirk took it by-letters-of Mart or as a Pirate,’ it is not ma-
teriall, the fale being upon the land and snfra corpus.comitaras,
and fohe faid it was adjudged in fuch a cafe, for whether'the
fale were good or not, Now conffat. Jultice Crawley conceived
it {biould be hard that the fale being void , if it were taken as
a Pirate, or by lettes of Mart,not being brought infra prefidia
of the King of $pain, that by this meanesyoun {hould take a-
way the JurifdiQion of the Admiralty, but he faid he did con-
ceive it more fit for the Frenchman to have brought a Reple-

vin, which he faid Iyeth of a Ship, or Trover and Converfion,
and fo to have had the macter found {pecially. Bankes chiefe
Juftice, conceived that there {hould be a Prohibition , other-
wife upon fuch pretence thac it was not lawfull prize,and
by confequence the fale void, you ‘would utterly vake away
the Jurifdi&®ion .of the common law. But becaufe there was
fome mifdemeanor in the Vendee the Court wonld not award
a Prohibition, but awarded that the buyer {hould have con-
venient time givenhim by the Court of Admiralty to find
.out the fefler to_maintain his title, and inthe mean time'that
he give good cautioninthe Admiralty, thatif it be found a-
gainft him, that then hee reftore the thip wich damages, But
note, the:Court did agree ( Juftice Reeve onely abfent that if
a {hip be taken by Piracy,or if by letters of Mart, and be not
' , brought
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‘brought: infra prafidia of that King by whofe fubje& it was
taken,that it is no lawfull prize,and the property. netaltered,
and therefore the fale voidsand that was faid by the Proctor
of the Frenchman to be the law ofthe Admiralty,

- Rudfton and Yates Cafe.

1789,RVdﬁan brought an A&ion ofdebt upon an Obliga-
\_tion, againft Zates for not performance of an A-
ward according to the Condition of the Bond , the Defen-
dant pleaded that the Arbitrators Nox fecersnt arbitriumsup-
on which they were at ilue and found for the Plaintifle , and
it was now moved in arreft of judgement by Trevor that the
PDefendant was an Enfant, and therefore that the fubmiffion
was void, and by confequence the Bond which did depend
“upon it: and he conceived the fubmiffion void, Firft,becanfe it
is a Contraft,& an Enfant cannot contrad,and he took a dif-
ferenge berwixe alls done which are ex provifiane legis and
alts done ex prowifione of the Infant ; an Enfant may binde
himfelfe_ for his dyer, fchooling, and neceffary apparell, for
thatis the provifign of theLaw for his maintenance, buta
bond for other matters, or Contra@s of other nature which
are of hisown provyifion, thofe hecannot doe. Secondly, an
Arbitrator is a Judge, and ifan Enfant fhould be permitted
to make an Arbitratoryhe fhould make a Judge, who by the
Jaw is not permitted to make an Attorny,which were againft
xeafon.  Thirdly, it is againft the nature of a Contract, which
-muft be reciprocally binding.; here the Enfant fhould not bee

bound, and the man of full age fhould be, which fhonldbee a , |

-greag mifchiefe.And whereit isiobjeed it may be for his be-
nefit: To that he anfwered, that the lawe will-not leave that
to him tojudge what fhalf be for his benefit,what not : and to
_ -this. purpofe amongft other he cited it to be adjudged; That
- -where an Enfant took a fhop for bis vrading:, rendring -rent,
and indebt brought for the rent, the Brifant pleaded his in-
fancysthe other replyed that it was for Wis beriefic and lively-
T Pu{- hOOdg
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hood, and yet it wasadjudged for the Enfant, v, 13 H. 4,12, ..
& 10 H. 6. 14,bookes in the point,and therefore he prayed

that judgment might be (tayed. Bramftor, Heath and Mallet

Juftices, (Barckley being then impeached for high Treafon by
the Parliament)were clear of opinion, That the fubmiffion by
anEnfant was void,& they all agreed, That if the Enfant was
not bound, that the man of full age thould not be bound ; fo
that it (hould beecither totally good; or totally void. But
wardwho was of Counfell with the Plaintiffe faid that the
Cafe was not that the Enfant fubmitted himfelf o theaward,
but that 2 man of full age bound himfelf, that the Enfant _
thould performthe Award, which was faid by the Court quite -
to alter the Cafe, Tothat Trevor faid, that the Cafesall
one; for there cannot be an Award if there be not firft a fub-
miffion : and then the fubmiffion being void, the Award wilt
bee void, and fo by confequence the Bond : and to prove it
he cited 10 Reps 171. b, where it was adjudged that the non-
performance of avoid Award did not forfeit the Bond,& ma-
ny other Cafes to thac purpofe, And the Court agfeed, That if
‘the Condition of aBond recite, that where an Enfant hath
fubmitted himfelf to an Award, that the Defendant doth bind
himfelf chat the Enfant (hall performvit, that the fame makes
the Bond void, becaufe the fubmiffion being void, all is void,
and therefore day was given to view.the Record,
o A 14 5 | S EETA O
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190. A.and B. are indiced for murder, B.flies,and A.
brings a Certiorare to remové the Indictment into the Kings
Bench, Whether the whole Record be removed or but part ¢
Keeling the younger faid, thacall is removed, and that there
cannotbe a Tranfcript in this Cafe; becaufe he. faid the writ
faith,Recordum - proce[us cum omnibs eatangentibus but'the
Chief Juftice doubted of ir, and he faid that the opinion of
_Markbams in ong of our bookes is againft it, and hee faid it -
fhould be a mifchievous Cafeif-it fhould be {o",-for fo the
other might be attainted here by Ouclawry who knéw not of
it; and note, that Btamften Chicf Jullice, faid; That the Clark

of‘
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ofthe Affiles might bring in the Ind i@ment propriis manibses
if he would without a Certiorare,

190. A man was outlawed for Murder and dyed, his Ad-
mitiftracor brought a wric of Error to reverfe the Outlawry ,
and it was prayed that he might appear by Arturney, and by
Bramfton Chief Jultice and Julice Maller (none otherbeing
then in Court)it was granted that he mighe, for they faid that
that the reafon wherefore the party himfelf was bound to ap-
pear in proper perfon is, that he may ftand rews in Caria,
and that he may anfwer to the matter in fa®, which reafon
failes in this Cale, and cherefore the Adminiftrator may ap-
pearby Actorney.

191, One faid of Mr Hawes thefe words, viz. My coufen
Hawes hath fpoken againft the book of Common Prayer ;
and faid it {s not ficto be read in the Church: upon which,
Hawes brought an Acion upon the Cafe, and thewed how
that he was ciced into the Ecclefiafticall Court by the Defen-
dant, and had paid feverall fummes, &c. The Defendant de-
nyed the fpeaking of thefe words : upon which they were at
iffue,and it was foundfor the Plaintiffe;and now it was moved
by Keeling for ftay of judgment, That the words are not A-
&ionable; as for fay, A man hath fpoken againft a penall Law,
which doth not inflict punithment of life and member, will
not bear A&ion; and the pnnifhment which is infliGed by
the Statute of 1 £/iz, cap..2. is pecuniary onely and not cor-
porall ;but in default of payment of the fum, that he fhall
be imprifoned for fuch a time, which meerly depends upon the
non-payment, and is incertain : And by the fame reafon hee
faid, to fay of a man ,that he hath not Bowe and Arrowes in
his houfe ; or nota Gun: or to fay of a man, That hee hath
fpoken againft any penall Law whatfoever, would beare A&i-
on, which thould be unreafonable: wherefore he prayed thac

judgment mighe be ftayed. Brown contrary ; the words. are
actio-
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aétionable, becaufe that if it was true thac he fpoke them, he
fubjected himfclf to imprifonment by the Statute of 1 Eliz.,
alcthough not direcly, yetin defaulc of payment;.fo as there
might be corporall damage, and to prove it, he cited une
Davies Cafe 4 Rep 17.4. whereitisfaid, that to fay, thata
woman hath a Baftard will bear A&ion,becaufe that if it were
true the was punifhable by the Statute of 18 Efiz. Further,
he faid , that if the words are not Actionable,yet the A®ion
will lyefor the fpeciall damage, which the Plaintiffe hath fuf-
fered in the Ecclefiafticall Court. Juftice Azalles ; the words
of themfelves are not AGionable, becaufe that the corporall
punithment given by the Statute doth depend upon the non-
payment, and is not abfolute of it felfe, bue the AQion will
lye forthe temporall damage, and thercfore he conceived that
the Plaintiffe ought to have Judgment. Juftice Hearh , that
the Plaintiffe onght to have judgment for the pecuniary
Mulc is a good caufe of AQion,there being in defaule of pay-
ment, a corporall punithment given, But here is not one-
ly imjnria, but damnum alfo, which-are the foundations of the
A&ion-upon the Cafe,and if the words of themfelves be not
A&ianabrle, yet.the Action will lye for the damage that the
Plaintiffe here-fuffered by the citation in the {pirituall Courr.
Bramfton Chief Juftice, doubted it , and he conceived it hard
that the words fhould bear Aétion, becaufe as he faid the cor-
porall punifhment. doth meerly depend upon the not pay-.
ment : and spon the fame reafon, words upon every penall
Law fhould -bear Adtion, and therefore this being a lea-
ding Cafe, he cook time to confider ofit, It was faid, To-
fayof a man, that hehad received 2 RomifhPrieft, was ad-~
judged A&ionable, and that wasagreed , becaufe itis Felo-
ny. Atanother day, the Cafe wasmoved again, and Jultice
Malles was of the fame opinion as before, wiz. That the
words themfelves were not actionable, but for the fpeciall da-
mage, that the Actien would lye; and he faid, that one faid of
another,. That he wasa Recufant , forwhichan AQion was
brought in the CommonDPleas, and he conceived the A&ion.
would not lye. Jultice:Hearh was of the fame opinion , as be-
fore, that the words of themfclves world bear AQion, and he

CORCej=
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conceived, That if 2 man {peak fuch words of another , thac if
they were true, would make him lyable to a pecuniary, or cor-
porall punithment,that they would bearan A&ion , and here
the Plaintiffe was endamaged, and therefore without quefti-
-on, they will bearan AQions Brumfton Chief Juftice, as be-
fore alfo; That the words are not A&ionable,neither of them-
felves nor for the damage ; not of themfelves, for no words
which fubje& a mantoa pecuniary Mald if they were true,
either at the common Law, or by the Stacute, will bear an A-
&ion. For by the fame reafon, to fay that 2 man hath ere-
@ed a Cotrage, orto fay that a man hach committed aRyot
would bear AQion, 37 Eliz, in the Cemmon Pleas. Oncfaid
of another, that he did affault me and took away my purfe
from me, and upon not guiley pleaded it was foun d for the
Plaintiffe, and judgment was ftayed, becanfc he might take
his purfe fromhim,and yet be but a Trefpafier:So as it appea-
~reth that words ought to bave a favounrable conftruGion co
avoid multiplicity offuits ;and if thefe. words would bear an
A&ion, by the fame reafon words fpoken againlt every penall
law {hould bear A&ion , which againft the reafon given be-
fore {hould be a meanes to increafe fuits : And he took it for
a rule, If the words import fcandall of themfelves, by which
damage may accrue, then the words willbear Action without
damage, otherwife not, and therefore the damage here thall
not make the words A®ionable which of themfelves are -not
aQionable, as I'conceive they are not. Befides, by this meanes
the A& of athird perfon fhoutd prejudice mee, which is a-
gainft reafon, as here the A& ofthe ordinary by the Citation
and damage thereupon accrned; which perhaps might be
ex officia onely, for which caufe he conceived that judgment
(hould be ftayed, bur becaufe there were two Judges againt
ane,judgment was given for the Plaintiffe.

" Mich. 17°. o the King in the Common P leas.

19 zB Aine brought an Akion up;ud;e Cafe againtt for
thefe words,viz. That he kept a falfe Bufhellby which
Q2 did
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did cheat and coufen the poor;and he faid in his Declarations
That he was a Farmor of certain lands,and vfed go fow thofe
lands, and to- fell the corne growing on themy;and thereby
per majorem partem uled to maintain’ himfelf and his family,
and that thofe words were fpoken to certain perfons, who
ufed to buy of him,and that by reafon of thofe words, that he
had-loft their cuftom;the parties were at iffue upon the words,
and found for the Plaintiffe, and it was moved by Serjant Goz-
bold in arreft of judgment, chat the words were not a&iona-
ble, becanfe that the Plaintiffe doth not alledg that he kept
the falfe Bufhell, knowing the .fame to be a falfe Bufhell,
for ifhe did not know it o be a falfe Bufhell, he was not pu-
nifhable, and by confequence no A&ion will lye, and com-
pared it to the-Cafe, Where 2 man keeps a dog that ufeth to™
worry (heep, but he doth not know of it, no A&ion lyeth a~
gainft him for it  but yet notwithftanding , Bankes chief Ju-
ftice and Crawley were of opinion, that the words were A~
@ionable, for of neceffity it ought to be takentiat he kept
the Bufhell knowingly, forotherwife it is no coufenage; and
here being fpeciall damage alledged, which was the loffe of
his cuftome as he had pleaded ic, the maintenance ofhis liveli-
hood they hold the words cleerly acionable, and gave judg-
raent acéordingly.Note the other Judges were in Parliament,.

193.Do&or Brownlsw brought an Ationupon the Cafe for
words againft - fpoken of him as a Phyfitian, which
words were agreed to be AQionable, but yet Serjant Gotbold
conceived that although that the words were actionable, thax
the Plaintiffe had not-well intitled himfelf to his AQion, be-
canfe alchough that he faid, that he is i medicinis Doflor 5 yet
becaufe he doth not {hew that he was licenfed by the College
of Phyfitiansin Londen, or that he wasa graduate of the U-
niverficies aecording to_the Statute of 14 H, 8,¢ap. 5. thac
thierefore the AQion will.not lye, f{ee Déot Bosnehams cale
& Rep. 113, 4 where he {hewed the Statute aforefaid, and
pleaded it accordingly, that-hee-was a graduate of the Uni-
veifity of Cambridge, wherefore be prayed. that judgement
’ mighe:
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might be ftayed, Bankes Chief Jultice and Crawley doubted.
whether the Act were a generall A& or not ; for if it were a
particular A&, he ought to have pleaded it ; otherwife that,
they could not take notice of it,buc upon reading of the Sta-
tute inCoure, theyagiced chat it wasa generall A&, where-
fore they gave day to the Party to maintain his Plea.

'394. By Bankes Chief Juftice, uponan Elegis there needs

no Liberate, otherwile upon a Statute and note, the Elegits

doth except Averia Carnce. A

Dyeand Olives Cafe,

195 IN an A@ion of falfe imprifonment, the Defendant:
thewed, that London hath a Court of Record by pre-

fcription, and that the fame was confirmed by A& of Parlia-.

ment,and that he was one of the Sergeants of the Mafe of that

Coutt , 2nd that hee had a warrant dire@ed unto him out of:
that Court to arreft the Plaintiffe pro guodam contemptn com--

mitted to the Court for not paying twenty thillings to K. B..

and.thit in purfhance of the command of the Coure heac--

cordingly did arreft the Plaintiffe. AZaynard, that the juftifi-
cation was not good, becanfe the Defendant doth not fhew:
what the contempt was, nor in what A&ion, fo as it mighc
appear to the Court whether theyhad JurifdiGion ornot:
And if fuch generall Plea fhould be tolerated, every Courc

would ufurpe Jurifdi®ion, and. every officer would juftify,.

where the proceeding is Corams non fndice and void,and there-
by the Officer Iyable to falfe imprifonment,. according to the
€afe of the Marfhalfy in the1o Rep.And here the pleading is-

incerrain that the Jury cannot try it : and he put the Cafe of’

the Mayer of Plymouth. The Mayer hath JurifdiQion in.
Debt and Trefpaffe is broughe there , which is Coram non Fu-
dice, Butinthis AQion the party is imprifoned pro guodam.

~ contemptn , fhall this be a good Juftification in a falfe impri-.

fonment broughtdgainft the Officer 2 certainly mo. Serjant

()\3 Rolls;
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Rolls contrary , that the Plea was good, becaufe that the De-
fendant hath thewed that the Court was holden fec7dum con-
[uetndintyand therefore it (hall be intended that the contempt
was committed in a Cafe within their Jurifdi®ion; and there-
fore he cited the 8. Rep. Turners Cafe,to which Maynard te-
plyed, that that doth not make it good,becaufe that iffue carn-
not be takenupon ir. Atanotherday,the Judges gave their
opinions, Jultice Mafler ,that the Plea is not good , becaufe
that it is too general,and #on conffar whether within their Ju-
rifdi®ion or not: and where it was obje@ed thatheis a Mini-
fter of the Courr, and ought to obey their cemmands, and
therefore it fhould go hard, that he thould be punithed for it,
he concetved that there is a difference betwixe an officer of an
inferiour Court which oufts the common Law of Jurifdi®ion,
and one of the four Courts at Weftminfter; for where an of-
ficer juftifies an A& done by the command of an Inferiour
Conrr, he goghe to (hew precifely that it was ina Cafe'with-
in their Jurifdi®ion, and he cited 20 H. 7. the Abbot of S,
Albans Cafe. Juftice Heath contrary; the party is fervant to
the Courr, and if he hath done his duty, it (hould be hard that
he fhould be punifhed for it: and he agreed that thereis a dif-
ference betwixt the A& of 3 Coaftable and Juftice a of peace,
and the A& of a fervant of a Court, for the fervant oughrto
obey his Mafter; and although it be an inferiour Court, yet it
is a Court of Record and confirmed by A& of Parliament ;
and all that is confelled by the Demurrer, Bramjffon Chicfe
Juftice; that the Plea is naught, becaufe thatic is too generall
and incertain ; true it is, that it is hard thac cthe Officer
fhould be punithed in this Cafe for his obedience to which he
isbound, and it is as true that the Officer for doing of an AG
by the command of the Gourt whether it be iult or unjuft, is
excufed, if it appear that the Court hath Jurisdi®ion, but
lkerc it doth not appear that the Court had Jurifdi®ion; and
if the Court had not Jurifdi®tion, thenit is cleer that the Of
ficer by obeying the Court when theydnave nor Jurifdi@ion ,
doth fubject himfelte to ani Action of falfe imprifonment,
as it is in the Cafc of the Mar(balfy inthe 10 Rep. but rit was

adjorned, &c,
The
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The Bifhop of Hereford and Okeleys Cafe.

196" H: Bifhop of Hereford brought a writ of Ertor a-
. gainft Okeley, to reverfe a Judgemerit given in the
Common Pleas, the point was briefly this. One under the
age of twenty three yeers is prefented to a Benefice, Whe-
ther the Patron in this cafe thall have notice, or that lapfe
otherwife fhall not incurre to the Bifhop, which is grounded
upon the Statute ¢f 13 E/iz cap. 12, Aad upon debate by the
Councell of the Plaintiffe 1 the writ of Error, thit which

was faid being upon the generall law of notice, nothing mo--

ved the Court againft the judgmient given in the Common
Pleas upon folenin debate, as it was faid; and therefore they
gave day to fhew better matter, or elfe that judgment thould
be affirmed, The reafors of the Jndgmentin the Common
Pleds were two. Firlt, upon the Provifo of the Statute,which

faies, THatno Lapfe fhall incurre vpon any deprivation 7p--

o faéto without notice. Second reafon was, upon the bo’dg of

the A&; whichis, That admiffion, inftitution, 2nd indu&ion .

fhall be void, but fpeakes nothing of prefentation, fo as the.
prefentation remaining in force, the Patron’ otight ro have
notice, atid that was faid was the principall reafon upon

which the Judgimerit was given : and upon the fame reafons-

the Coart here, viz, Maller Heath and Bramftos Juftices, held
cleerly that the notice ought to be gives, or otherwife thac

Lapfe fhall not incurre,but they agreed thatif the A& had a--

voyded the prefentation alfo; that in fuch cafe, the Pdtron
ought to have taken notice at his perill, being an avoydance
by Statute, if the Provifo helpe it not.

Mich’. 17°, of the King in'the Common Pleas.

197 j’Said’of B.that he keptfalle weights, for which words

“B, brought an A&tion upon the Cafe, and fhewed how
thathe gothis living by buying and {elling, bur did not fhew
of what profeffion hie was, and by ali the Court; vizi Fefter,
Reeve; Crawley and ‘Bankesinthe Common Pleas; the Aétion

will
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will not lye. Firft, becaufe he doth not thew of what trade
or profeflion he was, and it is too generall to fay that hee got
his living by buying and felling. Secondly, becaufe al-
‘though that he had {hewed of what trade he was, as that he
was a Mercer, as in truth hewas, that yet the words are not
a&ionable , becaufe there is nothing thewed to be done with
them, orthat he ufed them, and it can be no fcandall, if the
words doe not import an A& done by the falfe weighes, for
he may keep them and yet not ufe them ; and he may keep
them that another doe not ufe them; and the keeping of falfe
weights is prefentable in Leete if the party ufe them, other-
wife not, And where one faid of another, That he kept a falfe-
Buthell, by which he did cheat and coufen the poore, the
fame was adjudged a &ionable , that is, True, and diffets from
this cafe,for there he {aid;he not only kept them,but ufed them
and cheated with them; but it is otherwife in our cafe, and chis
Cafe was comparedto Hoburts Reports, where one faid ofa-
nother, That hee kept men which did robbe upon the high-
way: and adjudged that the words were not a&ionable, for he
might keep them and not know of it Bankes ; the aGtionupon
the Cafe for words is to recover damages, and hereit can be
no damage.Firft,becaufe he doth not fhew of what profcflion
he was : and Secondly, becaufe althongh hehad fhewed it,
yet the words willnot bear A&ion : and judgment was given

~againft the Plaintiffe.

-

198, It wasmoved by Scrjant ##7¢i/4, That depofitions ta-
ken in the Ecclefiafticall Court might be given in evidence in
atryall in this Court,and the Court was againftit, becaufe
they were not taken in a Court of Record ; and they faid, al-
though the parties were dead, yet they ought not to be al-
lowed , and by Barkes chief Juftice, no depofitions ought to
be allowed which are not taken in a Court of Record : and
Foffer and Reeve were of opinion that although the parties
would aflent.to ir, yet they ought not to be given in evidence
againft the conftant rule in fuch Cafe. Crawley contrary, for

; he
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he faid, thata writing which by the law is not Evidcnc_e,niiéh:
be admitted as Evidence by the confent of the parties. . . -

200. A man wasbound to keep a Parifh harmelefle from
a Baftard child, and for not performance thereof, the Obligee
brought debt upon the Bond, the Defendant pleaded that he
had faved the Parith harmelefle, and did not thew how the
Plaintiffe replyed, and {hewed how thac the Parith was wat-
ned before the Juftices-of peace at the feflions of peace, and
was there ordered by Record to pay fo muchfor the keeping
of the childe, and becanfe the Defendant had not faved him
harmeleffe,8c; The Defendant pleaded, N#! tiel Record,upon
which’the Pjaintiffe.did demurre. - And here two things were
refotved « Eitlk, that the Plea-Na/ tiel Record-ppon an Order
at Seffions of ‘peaceis - a- good Plea, becaufe that an Or-
der at the Seffions of, peace is a Record. Secongdly, that not-
withftandjng Jadgment ought tobe given for ¢fie Plaintiffe
becaufe the Defendants barre was not good 5 in%thar he hath
pleaded in the affirmative that he hath.{aved the Parifh harm-
lefle, and doth not thew how as he oyght to have done, but
he ounght. to have pleaded non dammificarns, and that had been
good without any further fhewing, which he hath not done,
and therefore the, Plea was not goodyand it was agreed that
the fame was not-helped by the Demarrer, becabfe thefame
was matter of fubftance, but the -plaingiffe mighr take advan-
tageof it notwithftanding, and therefore Judgment was gi-
ven for the Plaintiffe. . oo e, - o

..201. In debt.Judgment was given againft the principall,
whereupon a Scire facigs iffued foreh againdt the Baile, and
Judgment upon, Niks! dicit was given againft them, whereup-
ona writ of Error was bropght,and Error affigned, that there
was no warrant of Actorny filed for the Plaintiffe; and upon
debate whether-the warrant of Attorny ought to be filed or
ng, the Court fecemed to incline their opinion upon thefe dif-
ferences ,°but gave not any Judgment. Firflt, where it may

appear

YN
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appear to the Court, that there was a warrant of Attorny,and

where -not.. If there was not any warrant of Actorny, there
they cannot order the making of one, but if there was one,
they conceived that they might order the filing of it. Se-
cond diffetence, Where the warrant wanting, were of the
part of the Defendant, and where of the part of the
Plaintiffe, in the writ of Error;if it be of the part of the
Plaintiffe, f{uch a warrant of Acttorney fhall not be filed,
becanfe hee f{hall not take advantage of his own wrong :
the laft thing was, where the Record by the lachefle of
the Plainciffe ih the writ of Error is not cerifyed in due

time, there the warrant of Attorny fhall be filed : And the

books cited to warrant thefe differences were, 2 H.8.28.7 H,
4:16,2 Eliz.; Dyer 180, § Eliz, Dy.225.1 & 2 Phill. & Ma.
Dyer 105. 15 Efiz. Dyer 330, 20 Eliz. Dyer 363. and-6 E/,
Dyer 230, Note that it was faid by Crawley,That'it is all one
where there is no warrant of Attorney; and where there is,
and he faid, there are many préfidents accordingly, and that
the famé is holpen bythe Statute of 8 H. 6,c4p, 1, 2. But
Bunkes Chief Jnftice ‘contrary , That it is not helped by the
Starute of -H. 6. andfo is it refolved inthe 8 Rep. 163, And
he caufed the protonotharies to fearch prefidents, but yer hee
faid they thonld not fwasf him againtt the printed faw, becanfe
they might paffé /b filentio: And the chief Juftice obferved al-

- fo , that the fame isnot holpen by the Statute of 18 Eliz.

for thicelpes’slie want of wariant-of Atcorney after verdi®
daely, and not upon Nihs! dicie, as thiscafe is, or upon wager
of Law, or upon confeflion , or non funs informatus : And the
the Court faid, That it {hall be a mifchievous cafe, that
Attornies fhould be fuffered ©o file their warrants of Attorny
when they pleafed, and therefore they gave warning, that
none fhoutd be filed after the terme, and willed that the
Statuce of 18 E/iz. ca. 16, fhould be putinexecution.

~
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Mich. v3°. Car’ in the Kings
Bench.. '

302.. Certiorare was direGted to the Commiffioness
4/ W ' of Sewers,who according to the writ made a cer-

. tificate, to which Cestificate’ divers- exceptions

T iwete- taken by Sanijohni the Kings. Sollicitor.
Firflt, that it appeareth not by the Certificate, that the Com-
miflion was under the Great Seal of England, as it ought to
bee by the Statute of 23 H. B. cap,.5. Secondly, the Certi-
ficate doth not exprefleithe samés of the Jurors, nor
- thew thagthere wete twelve fworn ;- whomade the prefent-
ment as by the Law it ought to be, but onely guod prefentatnm
[fwit per Jurator’, fo that there might bee but two or three,
- Thirdly, i¢ appeares by the Certificate, that it was prefented
by the Jury, That the Plaintiffe ought to repairefuch a Wall,

but it 1s not thewed for what canfe ; either by reafon.of

his land, prefcription or otherwife. Fourthly, they prefent
that there wants reparation , but doth not fhew that it lies
within the Levell and Commiffion, Fiftly. therewasan Af-
feflement without a prefentment, centrary to the Statute, for
itis prefented that fuch a Wall wanted reparation , and the
Commiffioners affeffed the Plaintiffe for reparation of that
wall and another, for which there was no prefentment, Sixt-
ly, the taxe was laid upon the perfon, whereas by the Statute
it onght to belaid upon the.land. Seventhly, there was ne
notice given to the Plaintiffe, which as he conceived ought te
have been by reafon of the great penalty which followes for
non-payment of the affefement : for by theStatute the land
ought to be fold for want of payment. Thefe were the princi=

pall exceprions taken by the Sollicitor, Laxne the Princes At~

torney tooke other exceptions, Firft , becaufe they afleffe

the Plaintiffe upon information; for they faid ; that they were
- R 2 ~ credibly

~
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credibly informed, that fuch a Wall wanted reparation, and
that the Plaintiffe ought for to repair it, whereas they oughg
to have done itupon prefentment, and not upon irformati-
on,or their privaté knowledge, Secondly, that they afleffed
the Plaintiffe, and for not payment fold the diftrefle,which by
the Law they ought not to doe, for that enables them onely
to diftreine, and it wasintended by the Statute, that a Reple-
vin might be brought in thé Cafe,for it gives Avowry or Jufti-
fication ofa-diltrefle taken by reafon of the Comaiiffion of
Sewers,and there ought to be a Replevin,otherwile no'avow-
ry, and if Sale of-the difkreffe fliould be fuffered, chen that pri-
viledge given by theParliament thould be taken away, which
is not reafonable ; Keeling of the famefide, and he faid, that
it was adjidged, Pafc. 13. Car. in thisCourt:isr Huwgers cale;
That-the Certificate of the Commiffidners:was infufficient,be~
caufe that it was not thewed-that the Commiffion was under
the Great Seal of England, as by the Statute it ought to be,
and the Judges then:in Court, viz, Mallet, Heath and -Bram-
ffon, frongly.inelined to. many of the exceptions , but chicfly
to thatithat there wanted virtmte Litterarym Parent But day
was given to heare Councell of the other fide.

203, A ‘man acknowledgeth a Statute, and afterwards
grants a rent charge , the Stature is afrerwards fatisfyed ,
Whether the grantee of the rent may diftrein without fuing a
Scire facias was the queftion; which was twice or thrice deba-
ted at the Barre, but. becaufe it was before that Mallet the
puifne-Judge was Judge, the Court gave order that it fhould
be argued again,

Thornedike ggainft Turpington inthe (ommon-
L ~ Pleas.
204. N"I.?lebtf,l;ﬁoﬁ’a‘Bond, the Defendant demanded Oyer

R of the Condition andhad it, which was chat the De-
' fendant
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fen dant thould pay fomuchin a honfe of the Plaintiffes at
Lincoln,the Defendant pleaded payment 2t Lincoln afore-
faid, upon which they-were at iffne, 'and the Venire facins was
De Vicinet civitatis Lincoln, and found for the Plaintiffe, And
roW it was moved in arrelt of Judgment that it was a mif-tri-
all; becanfe the Penire facias ought to have been of the body
of the county, and not of the City, which wasalfo a county
ofit felfe: but it was refolved by the Judges,viz. Feffer, Reeve,
and Bankes chicfe Jultice, Jultice Crawley onely againt it)chat
the tryall was good,& this refolution was grounded npon the
booke of 34 H, 6, 49, & 50. pl. 17,there being no anthority in
the Law(as was agreed) in point to this cafe, but the Cafea. .
forefaid.And it was taken for a rule,that where it doth not ap-
pear upon the Record , that there is 2 more proper place for
tryal,then where the tryal was,that thére the tryalis good,but
here is not amore proper place. Furcher,the chief Jultice faid,
that is was not poffible to be tryed in the body of the county,
becaufe that the payment was to be in the city; and he faid, it
is true, that if a man fpeak generally of the County of Lincoln;
it {hall be intended of the body of the County , and not the
City, becanfe that the city is but derivative out of the coun-
ty : and further he faid, that the Judges-are bound to take no-
tice ofa County, not of a particular liberty: Yet it was refol-
ved here, becaufe the tryall was in the molt proper place and
could not be otherwife, that the Fenire facias was well awar-
ded and thetryall good : fee thebook of 34 H. 6.

Bayly againft Garford.

:og.B Ayly brought an A&ion of Debt upen a Bond againft
A Garford executor of another, the Defendant pleaded
Nox eft faltum of the Teltator, upon whicha fpeciall verdict
was given, iz, That the Teftator was bound in that bond
with two othersjoyntly and feverally, and that afterwards
the feales of thetwo others were eaten with mice and  rats,
and whethernow that were the bond of the Teftaror or not
was the queftion : whichthe Jury referred to the Court, and
R.3 it ‘
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it was now argued by Serjant #whitfield for the Plaintiffe, that
the Obligation ftood good againft che Defendant, notwith-
{tanding the eating of the Seales of the two others : and his
reafon was, ‘Becaufe that where three are bound jointly and
feverally, thar it all one as if they had been feverall obligati-
ons : for as when three are bound joyntly and feverally, there
may beone Precipe , one Declaration and one Execution a-
gainft them all together ; fo when three are bounden joyntly
and feverally, there may be feverall Precipes, feverall Decla-
rations and feverall executions againft them , fo it is asit
were feverall & diftin@ obligations,and thereforethe avoiding
of part, is not the avoiding of the whole. Further, he put Ca-
fes wherea deed which is intire may be void in part and
good for the refidue, 14 H, 8, 25. & 26.9 H. 6. 15. and

“Piggorts cafe 11 Rep. 27, Where it is refolved that if fome of

the Covenants of an Indenture, or conditions of a Bond are
againft the Law, and fome good and lawfull, that in that cafe
the Covenants'and Conditions which are againft the law , are
void b initio, and the others fhall ftand good : and he cited
the 5 Rep. 23. Marhewfons cafe, as a ftrong Cafe to this pur-
pofe. But the Court faid, that that Cafe of the 5 Rep.diffcred
from this Cafe, for there certain perfons covenant feparatim,
and there the breaking of the Seale of one of the parties from
the deed (hall not avoid the whole deed, forit is as feverall
deeds, but here they are bound joyntly and feverally which al-
tereth the Cafe. Befides, he faid the book in 3 H, 7. 5. made
not againft it, for there it {hall be taken that they were bound
joyntly and not feverally .asin this Cafe, and he cited a Re-
port in the point, which was Triniz, 1. fac. in this Court

- betwixt Banmning and Symmonds, where the Cafe was, That

twenty eight Merchants were bound joyntly and feverally(as
our Cafe 1s) and three of their feales were broken from the
decd, but notwithftanding it was refclved that the deed did
remain good againft the others,(note,chat the Court doubted
of that Reportand therefore ordered that the Roll fhould be
fearched )and che obje@ion here, that it is joynt, is worth no-
thing, becaufe it is feverall alfo, and he faid, that if two levy
a
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a Fine, onewithin age, and the other of full age, he faid, ic is
goodin part and voidable in part; and if a Fine which isa
matter of Record, may be goodin part and voidablein parr,
a fortiori he conceived a macter in fair as a bond: and the cafe
of the Fine he faid was Englifbes cafe adjudged;and he would
have taken adiffcrence betwixt Rafing, Interhineation & Ad-
dirion,as is in Piggors cafe,that the fame (hal avoid the whole
deed. But that the breaking of the Seal of one thould not a-
void it but for part. But the Court faid , That it was cleerly
all one, wherefore he prayed judgment for the Plaintiffe,
Serjant Pheafant contrary , That the whole deed is avoided,
and non eft faétwm of the Defendant, it is not the fame bond
in natare and effect as it was before,and as § Rep, 119, whelp-

dales cafe is ifthe deed were altered by interlineation , addi-

tion,rafure and breaking of the Seal, there the Defendant may
plead non eft faltum. becaufe itis not the fame deed : fo in this
Cafe it isnot the fame deed, for whereas it was joynt at the
firlt, now if the deed {hould ftand good againft the Defen-

dant onely, it fhould bee his bond onely, where it was his -

bond,and the bond of another at the firft, and fo not the fame

bond; and 3 H.7. 5. ought to be taken of 2. Bond joynt and fe---

verall; becaufe that moft Bonds are fo, and then it is clecre
our very Cafe, and there it is refolved, That if two be boun-
den.in a bond., and the Seale of one is diffolved and taken
from the Bond that it avoids the whole deed, and it is not an
Obligation: joynt and feverall, but joynt or feverall ac the E-

lectionof the Obligee, for he cannot ufs. both yand when he.

hath by his own A& deprived himfelf of this Ele®ion (as in

. our Cafe) which goes in prejudice of the Obligor, who is the.
Defendant , the whole bond is thereby gone, for by that:

meanes the Defendant onely fhall bee eharged, where both

wereyand therefore he conceived thatif1 grant unto amanan-.
Annuity,er a robe,if the grantee releafe one of them, both.are.

gone becaufe he hath deprived himfelf of EleQion : fo. inthis

cafezhe by his default thould prejndice the defendant here,weh

ought. not to be,and he compared this Cafe to Lawghters cafe

C. 5.Rep, 21, Befides,if the whole deed fhould not thereby be.
avoigled..
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avoided,it fhould be a great prejudice to the Defendant,in as
much as if all happen to be in execution for the debt due upon
thact Bond, as by the Law they may, and the oneefcape, the
fame fhould give advantage to the others to have Axdita
gnuerelaand by that to difcharge themfelves,which the Defen-
dant here {hould lofe if the Obligation fhould ftand in force
asto him onely, 8 Rep. 136. SirJobn Needbams cale, 1f a wo-
man Obligee taketh one of the Obligors to be her Hufband,the
fame is a difcharge to the other, Two commit a trefpafle, the
difcharge of one is the difcharge of both, yet itis there joynt
orfeverall at the will of the party who releafeth. But it may
be obje@ed , thatit isaCafuall a& here, and therefore fhall
not be {o prejudiciall to the Plaintiffe here, To that hean-
fwered, That that {hall not help him, becanfe it 1s his own fa-
chefle and defaulr; and the fame obje@ion might have been
madein Piggots cafe, where the obligation is altered ina
materiall place by a ftranger without the privity of the Obli-
gee, and yet there it was refolved that the fame fhall avoid
the deed. Befides, if the Obligee had delivered the fame over
to another to_keep, and it hadbeen eaten with Rats and
Mice, yet that would not excufe him, and bythe fame reafon
fhall not helpe the Plaintiffe here, Mathewfons cafe, C. §: Rep.
differs much from this cafe, becaufe therethe Covenants are
feverall and not joynt as in this Cafe, and therefore if the co-
venantee .doth releafe to one of the . covenanters, that
{hall not difcharge the others, for the Cafes of 14 H. 8,and
Piggoses cafe they differ muchfrom.our Cafe, for there the
covenants orconditions againft the Law are void 4b snitio by
the.conftru@ion of the Law, and no alteration as in our cafe
by the A& or default of the party by macter ex poft faito, and
therefore thofe Covenants or Cond:tions againit the law can-
not vitiate thofe which were good and according to Law, be-
caufe they took not any eflect at all. So if a Monkand 2-
nother be bourid,theBond is void as to the Monk and good
as to the other, becaufe there is no fabfequent alcerati-
on bythe party , butthe fame isvoid by conftru@ion of law
ab initio s & upon the fame reafon ftands the. Cafe of the Fine

put
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put of the other fide, For which canfes he prayed judgment
for the Defendant, Note the Court, viz, Fofter, Reeve,Craw-
leyand Bankes chief Juftice -did fkrengly incline chat judge-
ment ought to be given for the Defendant, and their reafon
was,That if the Obligee by his A& or own lachefle difcharge

one of the Obligors, where they are joyntly and feverally
~ bound, that the fame difcharges them all, but gave day for
the furcher debating of the .Cafe, for that this was the firft
rime it was argued. '

207, : By Juftice Foj}ér and Bankes Chief Juftice, a Troft™

is not within the Statute of 21 fac.cap. 16. of limitations ;
and therefore no lapfe of time fhall take away reme-
dy in Equity for it, but for other A&ions whichare within
the Statute and che time elapfed by the Statute , there is no
remedy in Equity,and that(they faid)was alwaies the diffe-
rence taken by sy Lord Keeper Coventry: but Juftice Crawly
faid, that he had conferred wich the Lord Keeper, and that
he told him that remedy inequity was not taken away in o«
ther A@ions within the Statute.

- {208, It was faid by the whole Court , that they never
grant an Attachment without an Affidsvir in writing.

209, The Cafe before of the warrant of Attorney, was

betwixt Firburne and Crufe, and was entred Trinit. 17. Car.

And now it was refolved upon reading of prefidents in
in Court, that no warrant of Actorney fhall be made or filed,
becaufe that it is anerror and not helped being after judgment
in Nihil dicityand that none of the prefidents came to our-cafe,
the greateft part of prefidents were thefe , viz. the firft was
1° Car.Taylor againft Thellwell, the fame appeared to be up-

on demutrer, and no judgment given ; Another was Aich. 39
Car, Peafgrove againft Rrooke,and in that Cafe it did not ap~

' S

peare.
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peare that any writ of Error was brought, Anothei was
Pafe. 5 Car. Tayler againft ;andr. Another Hill. 6, Car
Smith againft Bland, in that it was conceived to be amend-
mentonely, and it wasjagreed for law , that where there
was a2 warrant of Attorney , it might bee amended for
any defe@ in it, as where there is a mifprifion of the
name or the like,as it is refolved Br.amendment 85. and fo is
1 and 2 Phill. and Ma. Dyer 105.pl.6. expreflely, where A-
licia for Elizabetba in the warrant of Attorney was amen-
ded, and that after 2 writ of Error brought by conftru@ion
of the Statute of 8 H, 6,and fo is 9 E. 4. Br. amenment 47.

_and Juftice Reeve faid , ‘it cannot appear to us by any of the

faid prefidents, whether there was a warrant of attorney or
not:& perhaps upon examination it might appear to the Judg-
es that there was a warrant ofattorny,which is helped by the
Statute of § H.6.& that might be the reafon weh caufed them
to order that it (honld be fyled,butthar doth not appear to
us,& therefore the prefidents were not to the purpofe.Befides,
it doth not appear by any of them whether judgment were
given or not, and before judgment it may be amended as the
book is, 9 E.4, 14. ér. amenment 47.Befides, in one of them
the Plaintiffe did negle@ to remove the Record, which is the
very Cafe in Dyer, and chat was the reafon thac the warrant
of Attorny was filed, but in this Cafe there appearing to bee
no warrant of Attorney it is not helped by the Starure of
8.H. 6. andaftera judgment, and that upon Nibi! dicir
which is not holpen by the Statute of 18 El/iz. and there is
no Lachefle in removing of the Record by the Plaintiffe, and
for thefe reafons the whole Court was againft the Defendant
in the writ of Error, that it was Error, and therefore onght.
not to be amended. Note, that in this Cafe it was moved that
the warrant of Attofney might befiled in this Courr, after
Error brought in the Kings Bench , but obferve that if it had
been a thing amendable, that had been no impediment te ir,
for things amendable before Error brought are amendable
after, and if the inferior Court doe not amend them, the fupe-
rios may, and fo itis adjudged 8 Rep.162 in Blackmores Cafe,

, and’
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and fo is the Cafe exprefle in the point,1 and 2 Phill, and 3a.

_ Dyer 105. pl. 16, Where a warrant of Attorny was amended
in Barco after Error brought and the Record certified, this is
oncly my own obfervation upon the Cafe.

v e e

Mich. v7'. Car’ in the Kings
Bench.

210, N informatien was brought for the King againft
Edgerly Carrier of Oxford, becaufe that where
by thecuftome of England,no Carrier or other
perfon ought to carry above two thoufand

weight,and that with a2 wagon, having but two wheeles,

and but for horfes , that the Defendant had ufed for the fpace
of ayeere lalt palt o drive Quoddam geffatorium, Anglice

Dragge or Wagon, Cum quatnor votss & cum ingfitato nume=

ro equorum, viz, With twelve horfes betwixe Oxford and

London,and he had ufed to carry with it five thoufand weight,

fo that he had digged and fpoiled the way in 2 Lane, called

Lobbe Lane, that the people could not pafle. To which the

Defendant pleaded not guilty, and was found guilty by ver-

di@ ; and many exceptions were taken to the Information :

all which were over-ruled by the Coust, viz. Mallet,& Heath

Juftices, and Bramftorn Chief Jultice, to be mifprifions: the

firft was, That he drave a wagon Cum innfitato numero equo-

rum , and doth not fhew the certain number of them, and
therefore the Information which was in the nature of a De-
claration was not good for the incestainty, But Per Curiam
the fame was miltaken, for it faith, that he drave with eleven
horfes.> The fecond exception was, That the ufuall weight
which it ought to carry is not thewed, but that was ruled al-

{o to be a miftake, for it faith 2000 weight. The third was,

that it is nat fhewed in the Information that the way did lead

o h

to other market townes then from Qxford to London,but it

S2 ‘ was
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was ruled to be good notwithftanding that exception ,. be-
canfe that the place 4 quo, and the place ad guem is fer down:
And it is not materiall whether it lead to other towns or not.
The fourth exception was, That the Nufance is faid to bein
a place called Lobbe Lane, and itis not {hewed of what
quantity or extent that Lane is, viz. how many poles or the
like:but it was ruled to be good,notwithltanding thar,Firft,bé-
caufe that the Jury have found thac the way was ftope that
the people could not paffe ; and if it was fo, then it’s not ma-
teriall how long it was. Secondly, Lobbe lane is faid onely
for the certainty of the place, that the Vifne might come from
it for of neceffity it will be a Nufance through the whole way
betwixt Oxford and London. And Laftly, the Nufance is laid
to be through all Lobbe Lane, and therefore it is good not-
withftanding that exception alfo, And therefore the matter
and forme of the Informationbeing admitted good, then the
queftion was, what judgment fhould bee given in this Cafe,
whether that the Carrier thould repair it at his own cofts, or
fhon!d be fined for the Nufance to the commonwealth or
not : Juftice Aullet; there are feverall judgements in Cafes of
Nufance;ific be an aflife guia levavit or guia exaltavit,it oughe
tobe part of the judgement, that the Defendant demolifh it
at his own cofts:-fo where a Nufance isto a River, 19-4[.p/s
6. But our Cafe differs much from the cafe of the River, for
that is a High-way which leadeth to aPort to which aH re-
fort, and therefore aftronger Cafe : but he conceived that the
judgment (hould not be that he thould repaire ir, becaufe it is
faid in the Information, that the Townfhip ought, and there-
fore it differs from thofe Cafes, and he doubted whether hee.
{hould be fined orno : becaufe that the Information is not
vi & -armis, and not againft any Stacute, for then it.fhould be
a contempt and fo fineable , but notwithftanding he agreed ,
that he fhould be fined. Firft, becaufe it is layed to be Con-
tra pacem Domini Regis ¢ ad nocumentum of the Kings peo-
ple, whichis a contempt, and therefore fineable..Secondly,
becaufe that although it not laid to be vi ¢ armss, yetitus
laid to bee a.rooting and {poiling which.implyeth force,

11 Af],
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11 Af. & 19, Af]. 6. where a Nafance was with force, there
the Defendant was fined. Then admitting that the Defen-
dant fhall be fined ; the queltion then is, What fine fhall be

fer upon him, and he {aid, that it thall be Secundum guantita- -
tem delicli & falvo wainagio fuo, according to the Statute of
Magna Chartacap. 14 & weft: 2,50 that we ovght not to af--

fefle a fine upon any: frecholder to take away his contene-

ment, nor upon any Villaine to take away his wainage; and
he faid, that he conceived that the fine fec upon him ought
to be the leffe for the great prejudice which might cometo
‘the Defendant, becaufe that the Townthip might have an A-.
&ion upon the Cafe againft him, becaufe they are bound to
repair it,and therefore he cited 27 H, 8. 27. Further, he took.
exception to it that it is not fhewed of what value or eftite
the Defendant s, {o as we might know what fine to impofe ,
for fuch fine ought to be impofed Salvo wainagio fuo as-afore-
faid : and hecompared it to the Cafein 4 E. 4. 36. a Juror
is demanded,and doth notlappear, he {hall be fined to the va-
Iue ofihis eftate for a year, but that ought to be inquired of
by the Jury and not fet by the Court becanfe théy doe not
kniow the value;ofhis eftate ; fo in this Cafe : but notwith-
ftanding he agreed, that he {fhould be fined . becaufe it appea-
reth to ushow great his fanlt was, and the fine ought to be as
aforefaid, and therefore hefet a fine upon him of four Marks,
Jultice Heath; two-things are here confiderable, whether there
thall be any judgment as this Cafe is, and admitting that there
{hall, what Judgment {hall be given, and he agreed that judg-
ment {hould be given, becanfe .that the Information is good ,
aswell for the forme as for the macter of it : it is good for
the matter of it, becanfe Malum in fe & ad nocumentum pub-
licum,and therefore it is properly panithable in this Court, &
the rather now , becanfe not punithable in another Court,
the Star-Chamber being now taken away, and it is good for
the forme of it, for 1t hath fufficient certainty as is before
fhewed, Now forthe judgement what {hall be given, he a-
greed that hethould be fined and imprifoned, for imprifon-
ment.is ineident toa fine, but he did not derermine what the
3 S 3 fine

133.
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fine fhould be,he agreed the Rule that the fine (hal be fecundi
guantitaté deliftixand that cannot be fo little as ic is made,for
although Lobbe Lane bee layed in which the Nufance fhould-
be, that is onely for neceflity that there may be a certaine
place forche Vifne, but of neceffity the Nufance is through
the whole high-way betwixr Oxford and London;and be-
caufe we will not oftend as the Star-Chamber did by aflefling
too high fines, for which it'was juftly condemned; fo upon the
other fide, we ought notto fet fo fmall fines , that we injure
juftice, and be thereby an occafion to increafe fuch faults.
where we -ought to fuppreffe them: and therefore he concei-
ved the fine fet by Aaller too little , buthe agreed, that
the judgement fhould be fine and imprifonment, but hee ad-
jorned the fetting of the fine, untill he had confulted with the
Clarkes whether it fhould be inquired of by Commiffion, or
other good information. Bramffor Chief Juftice, that the In-
formation is good for the matter and the torme, but he obje-
Qed that whereit is faid, that he did drive gneddam geftato-
rinm,that geftatorinmis a word incertain , and that therefore
the Information {hould bee infufficient, but he agreed that
notwithftanding thac that it was good by reafon of the Ax-
glict for that reducethit to certainty, and he cited the Cafe
betwixt Sprigge ‘and Rawlinfon, Pafcs 15. Car. in this
Court, where the Cafewas that a man brought an Eje@ione
firme de mno repofitorio, which word was puc for a warchoufe,
and refolved: that it was nanght for the incertainty, but the
Chief Jufticehete faid,that it had been.good if.ir had been ex-
plained by an Anglicé; and fo he faid it was relolved in that
Cafe,and therefore he agreed that the Information here was
good notwithftanding that exception by reafon of the 47.
glict, this offence isan offence againft the common wealth,
and fuch an offence for which a man may be indi&ed, forit
(is layd in the Information to be «d necumentum Ligeornm
Domini Regss, wherefore he agreed that the Judgment fhould
be a fine with Capiatar,and he faid, that it cannot be part of
the Judgement in this Cafe, thatthe Defendant fhould re-
paire it becaufe it is faid in the Information expreflely-thac
the
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theParifhioners ought to repair it, and the Chief Juftice faid,
(and fo Juftice Heath which I before omitted) that the
Townihip cananot have their A&ions, for fo there thould bee
-multiplicity of Actions, which the law will not faffer ; but he
-conceived that if any man had a fpecialland peculiar damage,
then he might have his AQion, otherwife noc: asif a man
were bound by prefcription or tenure to repair that place
called Lobbe Lane, orany part ofic, then he might have his
action upon the Cafe againft the defendamt,otherwife not:he
agreed that the fine thould be fecandi guantitatem deliti,bnt
yet not too high ; becaafe the other parifhes may have their
Information in like manner again{t the Defendant, but he a-
greed to adjorne the fetting of the fine,

Sguthwérd agamft Millard. -

209. IN an Ejettione firme,the Defendant pleaded not guilty
' upon which a fpeciall verdi® was found, Nicholls pof-
fefled of a Terme for 1000 yeers devifed the fame to E. his
daugher for life, the remainder to fohn Hollswsy, and made
"Lowe the hufoand of the Daughtet his Executor and dyed,
Tobn Hollowsy devifed his interelt to Henry and George Hollo-
way, and made Oliver and othershis Executorsand dyed; af-
terwards Lowe {pake thefe words, If E. my wife were dead ,
my eftate in the premiffeswere ended and then it remaines to
the Hollowaies, E. dyed, the executors of John Holloway made
the Leafe to the Plaintiffe, and Lowe made the Leafe to the
Defendant , who entred upon the Plaintiffe, who brought E-
je&ione firme, and whether upon the whole matter the Defen-

1

dant were guilty or not of the trefpaffe and ejeGment fuppo- -

fed the Jury referred to the Court, and the points upon the
Cafeare two. Firlt, whether the words fpokenby Lowe the
Executor be a fufficient affent to the devife ornot : admit-
ting that it is,then the Second point is, Whether this affent
came in due time or not : as to the intereft of Fobn Holloway in
‘the remainder, becanfe hee dyed before the words ipoken
which {hould make the affent ; and as to that the poiat is

no
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no other, but that the Legatee dyeth before alfent to the Le-
gacy, whether affent afterwards came too late, or that the
Legacy {hall be thereby loft or not, that is the queftion : and
by Juftice Aallet, it isa good aflent, and that in due time »

.and here fome things ought to be cleered in the Cafe. Firlt,

that the devife to fobm Holloway in the Remainder is good by
way of executory devife. Secondly, that the devife by Fobn
Holloway to Henry and George is a void devife becaufe but a
poffibility.  Thirdly , that the aflent to the firlt devifeisan
aflent alfo to him in the remainder, And laftly,thatifan Ex-
ecutor enter generally,he is in as Executor and not as devifée,
aJl which are refolved in Lampetts and in Matthew Mannings
Cafe, Now thefe Cafes being admitted, the queftion is, Whe-
ther that Lowe the Executor here hath made a fufficient De-
claration,to take the térme as Devifee inthe right of his wife,
or not : for he hath his Ele@ion to take it asexecutor orin the
right ofhis wife; and as I conceive he hath madea good E-
le@ion to have it as Legatee in the right of his wife : the laft
words, viz. That then it remaines to the Hollewaies, which is
impoffible by law tobe, becaufe that the devife to chem was
void, he did not waigh ,becaufe but additionall, and che
firlt words of themfelves are fufficient to make an affent, it is
not atransferring of an intereft but an affent onely toit,
which was given by the firlt Teftator, and after affent, the de-

-vifee is in by the firlt Teftator, and that being but a perfecting

A& like an Attornment,and admittance of a copy-holder,the

Law alwaies favours it, for the law delightsin perfe@ion,and

therefore an affent by one Executor fhall bindeall, fo an af-
fent by one Enfant Executor above 14. yeeres thall binde
the other, fo an affent to the particular Tenant is good to
him in the Remainder, Admittance of a Copiholder for life is
admittance of him in the remainder : which Cafes {hew that
an affent being but a perfe@ing act,the law {hall alwaies make
a large conltru@ionof it : and he faid, thac Manmings cafe in
the 8 Rep. is the very Cafe with our Cafe, as it appeareth in
the pleading of it in the new book of Entries 1 49. 4. and alfo
in Mannings Cafe aforefaid , but that Cafe was nat refolved

upon
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-upon that point, for the-devife there was, paying fo much,&
the devifee being alfo executor payéd the money, and there-
fore it wasruled to bea fufficient affent to'the ‘Legacy,and.
therefore our cafe may be doubted notwithftanding chat cafe,
and for my part I conceive it 2 good aflent to the Legacy in

our Cafe. And for the fecond point I hold that the aflent

coms in dne time to fectle the Remainder, although chat fobn

‘Holloway were dead -before, for otherwife by this common

«cafualty of death, which may happen fo fuddenly that an af-
fent cannot be had before, or by the wilfull obftinacy of the
exeeutor, that he will not affent Legatees fhould be defeated
of their Legacies which would be a great inconvenience. Be-
fides, I hold chat the devife by fohn Holloway was void, he ha-
ving but 2 poffibility at the time of the devife, and therefore

that it remain to his executors, and by confequence, that the

Ejettione - firme brought by their Leflee willlye 1 Juftice
Heath acc.for the Plaintiffe; Three things are here confidera-
ble, Firft, whether there need any affent at all of the Execu-
tor to a Legacy. Secondly, whether here be an affentor
not. Thirdly, whether this affent come in due time or not;
the firft hath been granted that there ought to be an affent for

the great inconvenience which might happen to Executorsif-

Legatees might be their own carvers; and fo are all our books

except 2 H, 6. 16.and 27 H, 6,7. which feeme to take a dif-

ference where the Legacy 1s given in certain and in fpecie,there
it may be taken without affent, but where it is not givenin
certain, thereit cannot, but he held cleerly the law to be o-
therwife, that althongh it be given in certain, yet the Lega-
tee cannot take it without affent of the Executor; for fo the
executor fhounld be fubje@ to a Devaffavic without any faultin
him,or any meanes to helpe himfelt, which fhould be very in-
convenient. Then the fecond thing here to be confidered is,
Whether there bean affentor not ; it is cleere, that ifan Ex-
ecutor enter generally, he thall be in as Executor, and not as
Legatee, for that is beft for him to prevent a Devaffavit ; and
it is as cleere , that if he declare his intention to bein as Le-
gatee,that then he fhallbe fo: E}len the queftion here is, Wkk‘xe-

— ther
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ther the words in our Cafe be a fufficient declaration).of the
mind of the Executor to take the fame asLegatee in the right
of his wife or not :and I hold that it is, he'aggrees that the
fecond words are not fo weighty as the firft ; buthee held the
firt words are fufficient of themfelves to make an affent, and
when; he faich, that thenit remaines to the Hallowaies,that
proves that he took notice thereof asa Legacy, and that he
would have itin that right, although in truthtbe devife
by Febn Holloway wasvoid , fo as it could not remaine to
them.Forthe third, he held that the affent came in due time,
otherwife it might be very prejudiciall to Legatees, for elfe by
that meanes they may be many times defeated of their Lega-
cies : for put Cafe that an Execntor will not affent, and che
Legatee dyeth beforchee can compell him to affent, or that
the Legatee dyeth in an inftant after the devifor, inthe 5 Rep.
Pr/nces Cafe 1t is refolved that an Infant under 17. may not
affent to a Legacy, northe adminiftrater Darante minori ata-
te ; then put Cafe that the Legatees dye during the admini-
fration, durante minovi atate, in whofe time there cannot bee
an affent, It would be a very greac mifchiefe, if that in any of
thefe Cafes the Legatees {hould be defeated of their Legacies, .
when by poffibility they could not ufe any meanes to get
them : wherefore he held cleerly that theaflent of the Fxecu-
tor after the death of the Legatee came in good time, -
and therefore hee concluded for the Plaintiffe. Bram-
flen  Chiefe Juftice alfo for the Plaintiffe. For the frft
point , he held that there isa good affent, andhe faid, that
Mannings Cafe hath the very words which our Cafe hath, but
my Lord Cooke did not fpeak of thefe words in the Report of
the Cafe, becanfe he conceived that the payment of the mo-
ney was a {ufficient aflent to the Legacy, but further I con-
ceive, that it differs fully from Mannings Cafe, for there it is
found expreflely, that the Executor had not affets, and there-
fore it {lrould bee hard to make him affent by implication
thereby to fubje@ himfelfe to'a Devafavir, foras I conceive
an Executor fhall never bze made to affent by implication
where it is found chat he hath not affets, but thereought to

be,
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bean exprefle affent by reafon of the great prejudice which
might come unto him , but in our Cafe it is not found that
Lowe had not affets, an Infant cannot affent without aflets,
but if therefbe, then it fhall bind him, and perhaps that was
the reafon that my Lord Coke did not report any thing of
thefe words, whether they were an aflent or not, and his paf~
fing over them without faying any thing of them feemes part-
- ly to grant and agree, that they did not amount to anaffent,
A man devifeth unto his Execntor paying fo much,and he pay-
eth it, it is a good aflent to the Legacy ; {o is Mathew Man-
nings Cafe 8 Repand Plowd.Comment welcdén ind Elkingtons
Cafe: and he faid, that an affent is a perfe@ing ac which the
law favours, and therefore he faid thac it was adjudged , chac

where an Executor did contrad with the devifee for an af=”

fignement of the terme to him devifed, that it was a good af-
fent to the Legacy, for the fecound point alfo he'held,cleere~
ly that the affent camein due times for otherwife it  {hould
be a great inconvenience, for by that meanes it {hould be de-
ftrucive to all legacies,for of neceflity there ought to be an.
affent of the Execntor,and if he will not affent, and the Lega-
tee dyethbefore he can compell him to aflent, or if the Lega-
tee dyeth immediately after the Devifor before any affent co
the Legacy, i the firft Cafe it fhould be in the power of the
Executor, who is aftranger to prejudice me,and in the latter
Cafe , the A& of God fhould prejudice me, which isagainft
two rules of Law , that the A of a firanger , or the AGof
God fhall not prejudice me, wherefore without queftion the
affent comes in due time. Befides, if a Legatee dyeth before
affent to a Legacie,the fame fhall be affets in the hands of his
Executors, and the Legatee before affent hath an intereft de-
mandable in the Spirituall Court. An Executor before pro-
bate fhall not have an A&ion,but he may releafe an Action
becaufe that the right of the A&ion is in him : fo in this Cafe,
although that]the Legatee before affent hath not anintereft
grantable , yet he hath an Intereft releafable. A man forren-
ders copyhold land to the ufe of another, and che furrende-
ree dyeth before admittance, yet his heire may be admimdé
‘ T2 an
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and this cafe is not like thofe Cafes put at the barre, where
there is buta meer poffibility and not the leaftintereft, as
where the grantee of a reverfion dyeth before attornment,
or the devifee before the devifor, in thofe Cafes the. parties-
havebut a meer poflibility, and therefore countermandable
by death: but it is otherwife in our Cafe as I have (hewed be-
fore, and therefore. I conclude that here is 2 good affent, and
that in due time, and therefore that the Ejehione firma
brought by the Plaintiffe well lyeth. . '

Dale and Worthyes Cafe:

212, ' Ale brought a writ of Error againft worthy to re-

A verfe a judgement given in the County Palatine of -
Chelter, and the writ of Error bore Teffe before the Plaint
there entred, and whether the Record were removed by it or
not was the queftion : and the Court, wiz: Maller, Heath -
and Bramftor were cleer of opinion without any folemn de--
bate, that the Record was not removed by that writ of Errors
becanfe that if there be notany plaint entred ac the Teffe of
the writ, how can the Proce(fus according to the writ be- re-
moved, when there is no Proceff#s entred ; and that failing,all
failes ;and befides, it is meere for delay of Juftice : and they
agreed that a writ of Error bearing Teffe before judgmene s
good as isthe book of 1 E. 5. 4..becanfe that there the foun-
dation ftands good , and it isthe ufuall courfe of praQife for
the preventing and fuperfeding of Execution,

Tuder againft Rowland:

213. N N Ejeftione firme was brought ; and in the wrie-
was vi (7 armis, but it wanted in the Declaration,
aad whecher it were Error or not, or whether it were amen-
dable or not, was the queftion, and Shaftoe for the Plaintiffe
held cleerely that it was not Error; bat the Court did:not
heare it at that time, the Cafe was Entred Pafc. 165 Car. Rot,
333 '
214 Bolftrood ,
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314. Bolffrood prayed a Prohibition to 2 Court Baron,as al-
fo an Attachment againft the Steward for dividing of AQions
to bring the fame within their Jurifdiction to defeat the
common law , asalfo for refufing to fuffer the Defendant ro
putinany other Attorney for him then one of the Attorneys
of that Court, and the Court awarded a Prohibition, and the
Steward . Darey of LincolnesInne, thenat the Barre, the
Court ruled that he ftand . committed untill hee-had; an-
fwered to interrogatories concerning that mifdemeanor ; and
they faid, That an Attorney at common law is an Attorney.
in every. inferionr Gourt, and therefore ought not to be re-

fufed. -

Rudfton and Yates Cafe entred Eill.15. Car,
Rot. 313.

21 ;.Rffdﬁon brought an A&ion of debt uponabond a-
, \_gain{t Zares, the Defendanc demanded Oyer ofthe
deed and condition thereof, and upon Oyer it appeared, that
the bond was conditioned to perform an award,to which the
defendant pleaded that the Arbitrators made ne arbitramétr,
upon which they were at iflue,-and the Jury found this{peciall
verdi@, that the Defendart Zates and one wwuzfon fubmitted
themfelves to arbitrament , and found that the Arbitrators
made an Award .and found the Award in bec verba; but fur-
ther, they found that #azfon was within age at the time of
‘the fubmiffion ,and whether npon the whole matter the Ar~
bitrator had made any award or not the Jury left it untothe
Court, fo asthe queftion isno other but whecher an Infant
may fubmit himfelfto an award or not : for it was agreed that
ifthe fubmiffion were void, that the award was.void, and by
confequence the bond void; and note that the Cafe was,that
T atesbound himfelf that #7atf/on who was an Infant fthould
performe the award, and the condition recites that where

T3. Wat

,4141
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watfon who wasan Infant had fubmitted himfelfto an a=
ward, that the Defendant bindes himfelfe that he thould per-
form it, &c. So then if the Submiffion be void, all is void ; no
fubmiffion, no award, and fo no breach of the Condition,and
therewith the bookes agree, 17 E. 4,519 Ei4.1, 28 H. 6.
13. 5 Rep.78. 10 Rep. 131. b. And by Jultice Aallet, the fub-
miffion is void, and void in part,void inall,for a fubmiffion is
an entire thing; and therefore cannot be void as to the Ene
fant,and ftand ggod as to the man of full age. There are but
two bookesexprefle in the point, 14 H, 4. 12, & 16 H,6. 14.
and none of thefe are of any authority, inthe firft there isno
debate of the Cafe. And the fecond is a flac quere,and as I
conceive the better opinion is, that the award is void , for
where it is there obje@ed that it may be for the availe of the
Infant, Br, tit. Coverture and Infancy 62 faies quere of that,
forit may be. that the récompence given by the award, may
be of greatei value then the law would give in the A&ion,and
therefore by poffibility it may be a difadvantage unto him,
and the Cafe betwixt Knight and Stone Hill. , 2 Car, in this
Courr, Rot. 234, where thisvery point was in queftios, it was
refolved that if the Infant had beenbound to perforen ‘the a-
ward , that th Obligation had been void. Further it was a-
greed, that if it appear afterwards to be to his prejudice,that
that fhafl make theaward void, bat the principall point was
not adjudged becaufe that the parties agreed. But whereas
it was then; and now alfo obje@ed, That if an Infant cannot
{ubmit himfelf to an arbitrament, that thereby he thould bee
in a worfer cafe then a man of full age, for he may have done
a Trefpafle which fubje&s himfelfe to damages by fuit in Law ,
whichif he cannot difcharge by this way, he thould be in a
worfe condition then a man of full age, for he {hould lofe
that advantage, To that,he anfwered,that if an Infant fhould
be permitted to that he might have loffe thereby, forhe hath
not difcretion to chufe a competent Arbitrator, and an Arbi-
trator might give greater damages then the caufe did require,
and he is worfe then a Judge of the Court is, he is not fworn,,
a Judge is : Befides an Infant hath divers priviledges which
the "
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“the Courtwould-atlow, but an Arbltrater mot ; ‘if an Infant
“fhake defuule, the fame fhail not:bind him. , fo if he confefle an
A@ion,the fatie fhatlidot bird Him; and therefore heisinbet-

ter-Cafe withoutfubmiffion, thenby it : and if an Infant can~.

not chofe an Acrorney, much lefle a Judge, foran Arbitrator
isa Judge : an Infant cannot binde himfelf Apprentice, al-
thongh it may be pretended to be for his benefir, fo21 H. 6.
31, he cannot chufe a Baylie, yet that is for his benefit ; hee
cannot give an acquitance if he doe notreceive the money,
§ Rep. Ruffels cafe, but if it be apparent for his benefic it may
be good , as a Leafe of Eje@ment to try atitlemade by an
Enfant is good, becaufe itis apparent for his benefit ; an In-
fant isin cuffedia Lgis , and therefore we are bound by oath
to defend him, Befides, an Infant hath not power to dif-
pofe of his goods himfelfe , and thenhow can he give fucha
power to another#For which reafons he conceives the fubmif-
fion void, and if no fubmiffion no award, and therefore hee
gave' judgement againlt the Plaintiffe Qwod nibil capiar’ per

Gillams. Jultice Heath alfo fagainft the Plaintifle , Trueitis, -

thac in this Cafe a ftranger is bound that the Infant fhall per-
form the award,but that recites the fubmiffion by the Infant,
and the iffue is,whether they made any award or not, fo as the
ground is,whecher there be any fubmiffion or net ; for no fub-

miffion ro award, that fo by confequencejudgement ought to

be given againft the Plaintiffe:and he held cleerly that the fub-
miffion is void, and an infant cannot fubmit himfelfto an ar-
bitrament , the jadgement of Arbitrators (Provided that they
keep themfelves within their Jurifdii&ion )is higher then a-

ny judgement given in any Cevit; forif they erre, nowrit of -

Error lyeth to reverfe their judgement, and there isnot fo
much as equity againft them, and therefore it hould be-a hard
cafe, that an Infant {honld have power to fubmit himfeife to
that which fhould be finall againft him and no remedy, for
confenfus tollit errorem: wherefore hee conceived that the fub-
miffion was void,and if that which is the ground failes, all
failes. An Infant may take any thing, forthatis for his ad-
vantage and cannot prejudice him , and the Church like an

Infant .
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Infant is in perpetuall Infancy, and cenditionem meliorem
facere poteft,but deteriorem nequaquam:And where it was ob-
jeted in this Cafe, that this fubmiffion might be for the availe
of the infant, and therefore (hould be good ; he anfwered,and
tooke this for arule, that an Infant fhall never fubmit him-
fclfe to any thingunder a pretence of benefir, which by pof-
fibility may prejudice him ; and with chat agreeth the better
opinion of 10 H, 6. 14. that it thall not bind him becaufe it
maybe to his prejudice, for they may give greater damages
then peradventure the law would give in any A&ion broughe
againft an Infant. But 14 H. 4. is not any authority, Where
it was obje&ed, that it fhall be voidable at the ele&ion of
the Infant, To that he anfwered, that it is abfolutely void,
and therefore there cannot be any Ele@ion, and it thould be
hard, that the man of full age fhould be bound and the Infant
not, an enfant fhall not be an accomptant becanfe that Andi-
tors cannot be affigned to him ; and he conceived, that an en-
fant cannot bind himfelfe an Apprentice, butitis ufuallin
fuch cafes for fome friend to be bound for him, and as this
Cafeis, it appeareth by the Award that it might be forthe
prejudice of the Infant. Forthe Arbitrators award, that the
enfant thall pay five pound for quit Rents and other fmall
things, now what thefe fmall things were Nouconffar, and
they might be fuch things, for which by the Law the Infant
was not chargeable ; and'by the fame reafon that they may
afle(Te five pound they might have fet twenty pound and more
and it fhould be inconvenient that an Infant {hould have fuch
a power to fubmit himfelf to the judgement of any which
might charge him in fuch manner, Befides, part ofthe Award
isvoid for the incercainty,foritis faid fmall things; and it
doth not appear what in certain, and vold in part, void
inall; and for thefe reafons he gave judgement againft the
Plaintiffe. Bramfton Chief Juftice agreed,that the fubmiffion is
void and not voidable onely, asit was obje@ed ; for then it
fhould be tale arbitrinm untill reverfallof it, 10 H. 6. & 14.
H. 4,2are no authoritics , or if they be,the beft opinion is for
the Infant, as it hath been obferved, and Knight and Stones

cafe
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Cafe cited before is no authority, for no judgement was given
in the Cafe. Butall inthatcafe agreed thacthe award was
. void ; becaufe it was awarded that the Enfant upon the pay-
ment of an hundred pounds fhould make areleafe , which
proves thac the fubmiflion was alfo void ; becaufe that if it
thould be good; by the famereafon the releafe : Where it was
‘objected that it fhall be voidable at the Ele&ion of the En-
fant ; Tothat he anfwered, that the fubmiffion ought to be
either abfolutely good, or abfolutely void, for the end of 4n
Arbitrament is to conclude -and compofe controverf(ies, and
the Arbitrators are Judges to determine them, which {hould
never be done if it fhould lie inthe power of the Eofant to
make good or fruftrate the arbitrament at his Elecion ; for
which caufe to fay that it {hall be conditionall is againt the
nature of an Arbitrament ; and to fay, thac it fhall binde the

enfant abfolutely cannot be, and to fay, that it {hall bind the -

one.and not the other isunequall : Befides, there can bee no
cle@ion.in this cafe, forif he were within "age, nothing binds
~ him.ifac full age he ought to performe it. Befides,the Arbitra-
ment it felfe-as chis Cafe isand as it was before obferved by
Heath is void : for the award was,That the Enfant {hould;pay
five I for quit Rents and other fmall things, and it doth not
appear what thofe fmall things were, fo that for any thing
thatappeareth it might be for fuch chings, for which the En-
fant by the Law was not chargeable, and therefore is void
for the incertainty,and void in part, voidin all, and by the
fame reafon as the Arbitrarors might award five pound , they
mighc award twenty pound or more. But he conceived that
ifit had appeared tn certain, that thethings had been fuch,
for whichthe Enfant isbythe law chargeable, perhaps it had
been good, but here it doth not appear what the things were,
and therefore it was not good, Trinit, 4, Car. Pickering and
acobs cafe, it was refolved thata bond taken for neceffaries
of an Enfant was good’, 8'E, 4..arbitrators."Awatd, more
then the debt is, the fame is naught, fo here for any thing thac
appeareth to the contrary, the:Award was to pay iuch things

as the Infant was not liable to pay ; and therefore void. ‘But
\Y note
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note: Reader,I conceive that an Infant caiot fubmit himfelfto
an Arbitrament for things for which by the Law he is.cha rge-
able; for the reafon given before,becaufe the Arbitrators may
charge him farther then by the law he is Iyable, which fhould.
be to his prejudice,and he hath not any remedy forit. Judge-
ment was given againft the Plaintiffe Quod nibil capiat per
billam. The Cafe wasentred Hill, 15,Car. Rot, 313,

~ The Serjants Cafe Trin. 17° Car. in the Common

Pleas.

216, He Serjants Cafe was this, 4. feifed of Land in fee,

B. his brother levyed a Fine come ceato C. B. had
iffue D.and dyed, 4. dyed without iffue, C. entred, Dentred
and gave it to C. and R, his wife and to the heires of their
two bodies, C. levyed a Fine come ceo with proclamati-
ons to D.C. and R. have iffue; L. C.dyeth, D. confirmeth to
R, his eftate to have to her and the heires ofher body by C,
begotten, R, dies, D, enters, L. ouftes him, D. brings entre
in the Quibus, In this Cafe there are two points; Firft, Whe-
ther the Fine levied by B. {hall barre his iffue as this Cafeis)
or not : and that is the very point of Edwards and Rogers
Cafe, Paft, 15° Car. in the Kings Bench, and admitting it
fhallnot barre D. Then the fecond point is, what is wroughe
by the confirmation, if by that the iffue in taile {hall inherit
%r [not,and that isthe very point in the 9 Rep. Beanmants

a e.

i

Saunderfon and Ruddes Cafe ir Common Pleas

Trin. 17. Car.

217. SAumkrf«w brought an A&ion upon the Cafe for

words againft Rudde ;the Cafe was this, The Plain-
tiffe being a Lawyer, was in competition for a Stewardfhip of
a Corporation; and the Corporation being met together for

EleQion of afteward, the Plaintiffe was propounded to bee
Steward
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Steward,and then the Defendant being one of’the Cerpora-
tion {pake thefe words of the Plaintiffe to his brethren of the
the Corporation :He (predit. the Plaintiffe snuwendy) isan ig-
norant man and not fit for the place ; and he faid, that by rea-
fon of {peaking of thefe words, that they refufed to ele@ him
Steward, and whetherthefe words were a&ionable or no,
was the 'queftion, this Gafe was argued twice in Trinity
terme by Callis and Gorbold Sexjants, and the Judges feemed
to incline to epinion, Thatthe words were Actionable, but
yet no judgment is given.

 Selden againft King in Common Pleas Trin. 17,
Car.Regis

2 IS.IN aReplevin the Cafe'was thus, A man granted a rent
| out of certain Lands , and limited the fame to be phid
at-a houfe , which was another'place off the land, and in the
grant was this clanfe, that if the rent were behind and lawful-
fy demanded at the houfe, thatthen it {hounld be lawfull for
the grantce to diftrein, the rent was afterwards behind, and
the grantee diftreined,& upon traverfe taken upon the demid,
whetherthis diltreffe upon the Land(which had been good in
jaw if chere-had not been a fpeciall limitation of demand at a
place off theland) bee a.good demand as this Cafe is, was the
point.Mallet Serjantsthe diftrefle isa demand inic felf & there
needs not any other demand, alchough the rent be to be paid
‘offthe Land as here. And it was adjudged in this Courtabout
three yeers paft,thac the diftres was a fufficient demand:.but I
confelle that a writ of Error is brought in the Kings Bench,
and they incline there to reverfe it, and there is no  difference
where the rent is payable upen. the Land where not,and fo it
was adjudged T7in. 3.:Car. Rot, 1865 or 2865 betwixt Berri-
man and Bewden in -this Conrt , and he cited alfo Fox and
Vanghans Cate:Pgfc. 4. Car. in whis Court ,. and:Six . fobn
Lambes Cale T#in, 18, Car. Rot, 3 33.in this Court, both ad-
judged in thepoint, and he ciced many -other Judgements.
Y2 Fermyn
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fermyn Serjant contrary, that the diftrefe is no fufficient de-

mand as this Cafeis, he ought. to demand it atthe place ap-
pointed by the grant, for it is part of ‘the grant , and the
words of the granc ought to be obferved, 28 H, 8 Dyer 15,
andin the Comment. 25., it is faid that AModws legem das
donasioni., and therefore by the fame reafon that the grantor
may appoint the time and place of payment, as here he hath
dene ; by the fame reafon he may appoint a place for the de-
mand, and that he fhall.make thac:demand before he diftrein ;
for the fame is neither repngnant nor jmpoflible ner againf}
the Law, and therefore good , and by confequence ought to
be obferved:and thenhe anfwered the Cafes which were cited
to be adjudged -againft him. In Symmons cafe in the Kings
Bench chere it was refolved-that a diftrefle wasa demand in
in Law, and a demand inlaw is as ftrong as a demand in fa&,
asit wasfaid by Juftice Barckley in debate of that Cafe: But
note, that in that Cafe there was no time in certain limited,
and further,in that Cafe the Rent was payable upon the land,
and thereforein that Cafe I agree that a diftrele will beea
good demand , becaufe that the demand is te be made upon
the iand, but it isnot fo in our Cafe,, in Sands and Lees Cafe,
Trim 20, fac, in this Court, there al{o the rent was payable
opon the land, Berriman and Bowdens cale Trin, 3,Car. ci-
ted before, I agree was our. very Cafe in point, bug there judg:
ment was given upon Coufeflion, and therefore doth not rule
our Cafe, and.in Sir fohn Lambes Cafe there was no.judge-
ment given, and therefore that deth not rle ourCafe,
but Melfam and Darbies cafe- 2,6, Car. Rot, 389. in the
Kings Bench a Cafe in the point, where judgement was rever-
fed upon a writ of Error there brought for want of demand,
and Selden and Sherleys cafe in that Court, a Cafe alfo in the
point was reverfed, Mich. 16..Car, in the Kings Bench upan
a writ of Error brought for want of demand,wheretore I con-
clyde, that there ought to-have beenan aduall demand at the
haufe accordingroithegrant in oup Cafey& thegafore the tra-
verfe in:this:Cafe taken by.the .grangor, is.wel taken. Note,
that Jultice Crawley faidsthat Lambes Cafe was adjudged ttlha:t

E ; tnere.
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there needed no demand ; and he faid, that there were three
judgements accordingly 1n this Court : buv Rells Serjant faid ,
that Darbées Cale was reverfed in the Kings Bench for want
of a-demand, But note, that Foffer and Reecve Juftices did
incline that there fhould-be a demand,and fo Bankes chiefe Ju-
{tice, for he faid, that it is part of the contrac, and like a con-
dition precedent; for as in a condition precedent, a man
ought to performe the condition before he can take any thing
by the grant,f{o in this Cafe the grantee ought to makea de-
mand to enablehim to diftreine, for before the demand hee is
not by the manner of the grant (which ought to be obferved)
entitled to a diltreffe, wherefore hee gave dire&ion to the
Counfell that they would view the Records and thew themto
the Conrt; and farther he faid to them,  that where it appea-
reth, that the Rent was demandable upon the land, that thofe
Cafes were not to the purpofe , and therefore wifthed , thac-
they would not trouble the Court with them.

Levett and Sir Simon Fanfhawes (Cafe in
(ommon Pleas Trin. 17, Car. Regis

zrg.LEwtt brought debt againlt Sir Simon Fanfbawe and
. A his wife as Executrix of another, and fued them
to the Exigent, and at the return of the Exigent, -the Defen-
dant Sir Simon Fanfbawe came in -voluntarily in Court, and
prayed his priviledge becaufe he was an Officer of the Exche-
quer :-and whether he (hould have his priviledge in that Cafe
or not,was the queftion,and that refts upon two things, Fidt,
becaufe he is fued as this cafe ismeerly for conformityand re-
cefliry fake and in the right of another, iz, in the right of his
wife as Execatrix. .And fecondly, becaufe he demands his pri-
viledge at the Exigents whitfield Serjant that he ought to
have his priviledge, and he cited prefidents ashe faid inthe
paint y as Paft, 44 Eliz. inthe Exchequer James A hrous cale
fervant to the Treafurer,and Pafc,23.Zac Rot. 1211 Stantons
Vi3 , cife <
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cafe alfo in the Exchequer, in both which cafes he faid the huf-
band and wife were fued in the right of the wife,and the huf-
band had his priviledge, But he cited a Cafe which wasnee-
rer our Cafe, and thut was Fi4. 8 fac.in the Exchequer,
wattsand Glovers cafe, where husband and wife were fued in
the right of the wife as Executrix, and he faid , that it was o-
ver-ruled that the husband thould have his priviledge, 22 H,
6,38.and 27 H. 8, 20. in thofe Cafes the husband and wife
were fued in theright of the wife, and yet the husband was
allowed his priviledge, butfee Reader 34 H, 6.29, & 35
H. 6.3. againft it, and note, that many of thefe cafes come
to the fecond point, whether he may demand his priviledge
at the Exigent or not,but for thatfee g E. 4,35. Br, Privi-
ledge 23, & 10 E. 4.4 Br, Priviledg 40,  Rolls Serjant con-
trary, chat the Defendant ought not to have his priviledge,
and he faid, that ufe, practife, and reafon is againft it ; and he
took thefe differences. Firlt,where the Defendants are com-
ming to make their appearance and are arrefted,asin22 H.
6.20. and where they are fued in one Court,and the husband
demands ‘his priviledge, becaufe he is an -officer in another
Court as inourCafe. Secondly, where he-is Defendant and
where he isPlaintiffe, And laftly, where he is fued in hisown
right and where in the right of another asin our Cafe. For
in the firflt of thefe differences he thall have his priviledge, in
the latter not, and it is to oufte this Court of Jurifdi®ien,and
therefore fhall be taken {tri®ly. Befides, if in this Cafe the
Defendant fhould havehis priviledge we fhould -be without
remedy , for we cannot have a Bill againft the wife,and wee
have no remedy to make the wife to appeare , and therefore
ic fhould be a greac prejudice to us, if he {hould have his pri-
viledge, Wherefore he prayed that the Defendant might not
have hispriviledge; note that Baskes Chief Juftice, feemed
to agree the differences putby Rolls, and alfo he conceived
that point confiderable, whether the Defendant had not fur-
ceafed his time in this Cafe, becaufe he demands his priviledg
at the Exigent and not before. And note the whole Courr,
viz, Fofter,Reeve,Crawley and Bankes Chief Jultice feemed to

incline
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ncline, that the Defendant fhould not have hispriviledge,be-
canfe that the Adion' wasbrought  againft him andhis wife
in amev-droit,~iz. in-the right of the wife as Execurrix, but no
judgement was chen given. -

b

Hill. 4. Car in the Common Pleas.
Mofle and Brownes (afe.

' & the Defendant was indebted unto him in the

fummeof 400. pounds for wares delivered

to him : and further he fhewed how that the Defendant was
decayed in hiseftate and was not able to pay him, and there-
fore he was content to-accept of a hundred pound for the

220, - Off exhibited a Bill in the Court of Requefts -
Magainﬁ Brown, and.inhis Bill fec forth that

whole; and that the Defendant at the payment of the faid -

hundred pound required the Plaintiffe to give to hima gene-
rall releafe, and then promifed him in confideration that hee
would make him a generall releafe, that he would pay to him
the refidue of his debt whenfoever God (hould pleafe to make-
him able,and the defendant divers times afterwards did renew
his promife with the Plaintiffe. Further he fhewed that now
a great-eftate to fucha value is fallen to the Defendant, and
that now he is able to pay him, and notwithftanding refufeth
fo-to doe, which is the effe® of the Plaintiffes Bill, To that
the Defendant anfwered and pleaded the Statute of limitati-
ons of Ations; and'the Court of Requeftswould not admit
this Plea, But note,the Defendant pleaded firft the generall
iffue, that he made no fuch promife, upon which they were at
iffue and found againft him, and afterwards he pleaded the
Statute of limitation, and upon the whole ‘matter Serjant
Clarke moved for a Prohibition. Firft, becanfe the Bill is in
the nature of an AGion upon the Cafe at the common law ,
and whether he promifed.or not promifed is tryableat Law.,

Secondly
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Secondly, becanfe the Court refufed the Plea of the Starute
of Limitations, which they ought not to doe, becaufe chere is
no remedy in Equity againfta ftatute. Serjant whitfield con-
trary, that no Prohibition ought to be granted, . Firft, be-
caufe the Plaintiffchath no other'remedy but in Equity, be-
caufe that the 4 ffumpfir made before the releafe is difcharged
by the releafe, and the Afumpfic which was after, is void ; be-
caufe there is no confideration the debt being releafed before,
Secondly, our Cafe is not within the Statute of limitations,for
it is but a truft repofed in the Defendant that he would paythe
refidue when God fhould make him able, & being a bare truft
is not taken away by the ftatute of Limitations.But he agreed
for any A&ion which is within the Statute ,and is fuperannn. |
ated that there isno remedy in Equity. But in anfwer to that
it was faid by Clarke , that there is no truft exprefled in the
Bill. But notwithftanding that, it was refolved by the whole
court,viz. Fofter,Reeve,Crawley Jultices,& Banks chief Juftice

“that no Prohibition ought to be granted for the reafons given

before by whitfield, & they faid, that althongh no truft be ex-
prefled,yet if it appearcth upon the whole Bill that there is a
truft,itis enough,& he needs not to expresit. And note, there
was an order of the Court of Requefts produced by Clarke ,
by which it was ordered, That the parties fhould take iflue
onely upon the fubfequent: promife, and {hould not meddle
with the firft, which as the Court conceived made the Cafe 2
litctle worfe; notwithftanding the Court would not award a
Prohibition, for they faid, fo longas they order nothing a-
gainft the law it is good, and they oughtto be expofitors of
their own orders, and thereforeif it appearethupon the me-
rits of the Caufe and the body of the Bill, that they have Ju-
rifdi®ion of the Caufe, and proceed as they oughr,be their o:-
ders what they will,it is not material, and therefore it was re-
folved by the whole Court that no Prohibition fhould bee -
granted in this Cafe,

Hill,
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Hill. v7° Car inthe Common
Pleas.

221, Vdley who was a Parfondid {ibell in the Arches
againft Crempton for fcandalous and defamato-
ry words, which words were thefe ; Thou,(mea-
ning the Plaintiffe) lyelt, thou arta foole,and

(putting his hand behind him) bid him kiffe there, and further

faid to him, thou haft fpent(fo much a yeare) in drunkennefe:

and fentence was given for the Plaintiffe, and now four yeers
after fentence the Defendant prayed a Prohibition, and the

Court, viz, Fofter, Reeve, Crawley Juftices and Bankes chiefe

Jultice, were againft the Prohibition becaufe the Defendant

came too late, but if he had come in due time the three Ju-

ftices did incline that a Prohibition would have lien, becaufe
that the words are words oncly of paffion and anger, and

God forbid , thatall words {fpoken onely in wrangling and

anger {hould bear AGion: But the Chief Juftice inclined that

the Defendant was punithable in the Eeclefiafticall Court for
thofe words;for he faid , that the fuit there is pro falute anime

& reformatione moris,& it Was fir , that his manners {hould be

-reformed, who fpake fuch words ofa man in orders & a reve-
rend Minifter.And he faid,that although that he held not,that
where there is no remedy at Law,that there they might fuein
the Ecclefiafticall Court,yec he faid, that in- many cafes, where
there is no remedy at Law, yet there is remedy in the Ecclefi-
afticall Court, and fo hee conceived in this Cafe. But that
which made Juftice Reeve to doubt whether a Prohibition

{hould iffue as this Cafe was,or nor,was for the incertainty of

their fentence, which was. for {peakingofthele words con-

tained in the Articles, ant eornm aligna,which he faid is there-
fore not good, for he faid, that judgements or fentences oughe

t0 have thefe two things, Verity and Cergainty, and if there
X " wang
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want any of thefe two, it is not good; and if it fhould be fuf-
fered it were a mifchievous cafe, for by this tricke they might
hold Plea of words not within their Jurifdi®ion, and wee
{hould not have power to prevent it; for if fome of the words
{hould be actionable, fome not,they might by this way hold
Plea as well of words which were not aGtionable or punitha-
ble by them asof thofe whichwere. To which Fofferagreed ,
but Juftice Crawley and the Chief Juoftice conceived that no
Prohibition would lie notwithitanding that, for that mighe -
be the courfe amongft them, and although it be incertain, yet
it may be allowed by them for Law :and Reeve was of opini--
on, that amanmight be indi®ed at the Affifes before the
Commiflioners of Oyer and Terminer for fpeaking of fuch de-
famatory words,8 that he grounded upon the Commiffion of
Oyer and Terminer, which giveth them powesto hold Plea de
prolationibus verborum,& he conceived that a man might be fi-
ned for them,But the €hief Juftice contrary,for the Commiffi-
on giveth them power to hold Plea fecundnm legem & confie-

sudinem Anglie;Now if the fpeaking of fuch words be not pu- -

nithable by the Law and Cuftome of England,then we cannot-
hold Plea of them by way of indi@ment. or otherwife at the
Affifesfor them. .

222, It wasfaid by the whole Court, that a bare Informa- -
tionat the Barre isnor fufficient to caufe the Conrt to exa-
mine any man upon interrogatories, wherefore they ruled,
that the party thould make an Affidavit. . '

223. Jodgement was given againft the principall, and af-
ser a Scire facias was brought againft the Baile,who appeared
& pleaded Nwl tiel Record of the Judgment given againft the
principall,upon which day was givento bring in the Record .
in Court, at which day the principall tendred his body in dif~
charge of the Baile , and now it was prayed by Phea/an: Sex- -

J_nt.
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jant, that it might be admitted; but Reewe, Foffer and Bankes

- Chief Juftice inclined againft it : Trueitis, that the condition
of the Baile is,that they rendet hisbody (indefinitely)without
limiting any time incertaine whenthey fhall doe it, or pay
the condemnation,but yet they conceived, that if they appear
and plead fuch a dilatory plea asthis is, that thereby they
have waived the benefit of bringing in his body : and Juftice
Fofter faid, that the fame being gerterall and uncertaine, the
law ought to determine 2 time certain when it fhall be done;
for otherwife by the fame reafon that they may do it now they
may do it twenty yeers after,which fhould be inconvenient &
againft the meaning of the condition. And Reewe faid, that if
this trick fhould be fuffered, that the Baile might plead fucha
dilatory plea,& afterwards bring in the body of the Prineipal,
the Plaintiffe {hould lofe atf his-cofts of {uit weh he had expen-
ded in the fuit againft the Baile, which would be mifchievous.
But Juftiee Crawley, that the ufage hath alwaies been, that the
Baile might bring in the body of the Principall at any time
before judgement given againft them upon the Scire facias
and there are many prefidentsin this Court to that purpofe,

- To that the Court feemed to agree,if they plead not fuch a di-

latory plea, as in this cafe: Therefore the Conrt awarded,thae

the Pronotharies thould confider of it, and fhould certify the

Court what the ufe hath been in fuch cafe. s

224, Serjant Pheafant came to the Barre, and faid to the
‘Conrt, that anciently(asappeareth by eur old bookes ) the u-
fage was, that the Serjants in any difficult point of plea-
ding, did demand of the Court their advife concerning it, and
accordingly were ufed to be dirccted by the. Court ; where-
fore he humbly prayed of the Court to be refolved of this
donbt.A man was imprifoned for not fubmitting to Patentees
of aMonopoly , after feven or eight yeeres paft, and then hee
brought an Action of falfe imprifonment, & that is grounded
upon the Statute of Monopolies, 2 1 fac, ¢, 3. whether in this
«cafe the Defendant might plead the Scatute of 2; Face. 16, of

X2 -Limitations
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Limitations of A&ions,or not,was the queftion;But the whole

court was againft him, that they cannot be Judges & Counfel-
lors,& that they onght not to advife any man,forbythat means
they thould prevent their judgemen/p;and they confefled that
that was the ufe,when the Serjants ufed to counr at the barre,
as appearcth in our books. But they faid,you {hall never finde
the fame to be ufed fince they counted and declared be-
fore they came to the barre, and thefe Counts and declarati-
ons are upon Record, wherefore the Court upon thefe confi-
derations would not advife him.. -

Dewell and Mafons Cafe.

22§ .TI—Iis Cafe of Dewelland Aafon , which fee before, pl.

184.came now again in debate, and it was adjudged
by the whole Court, viz. Fofter, Reeve, Crawley Jnftices, and
Bankes Chief Jultice, nullo contradicente ; that the Plaintiffe
ought to have judgement, and that upon thefe differences.
Firft, where the Defendant isto doe a fingle A& onely’ and
where he hath election of two things to doe. Secondly, the
fecond difference ftood upon this,that no notice is tobe gi-
ven,or tender made of a thing which lyeth not in- the power
or proper conufance of the Plaintife,{o0 as the difference ftadds
where it is a thing which lies in'the conufance of the Plaintiffe,
and where not, and therefore where the award was that the

- Defendant fhould pay to the Plaintiffe eight pound-or three

pound and cofts of fuit, as fhould appear by 2 note under the
Attorneys hand of the Plaintiffe, it was refolved in that-Cafe,
that although the Attorney be in fome refpe® as a fervant to
his Mafter, yetto this purpofe he is a meere ftranger, and
therefore the Plaintiffe was not bound to make any tender of
that note,but the Defendant ought to have gone to the Plain-
tiffes Attorney and required a note of him of the cofts of fuir,
fo as he might have made his Ele@ion : But they all agreed,.
that where it isa thing which lyeth in the knowledge of the
Plaintiffe, that there he ought to have made a tender, orgiven
notice , but in.thisCafe it lieth notin the knowledge of the
' ‘ Plaintiffe
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Plainiif‘fe » and he cannot compell the Attorney to make if,
‘Wherefore it was refolved;that the Plaintiffe fhould have judg-

Yo

ment. .

226. A manlibelled fortythes in the Ecclefiafticall Court
and in his libel he fet forth,how that thetythes were fet forth,
but that the Defendant did ftop and hinder the Plaintiffe to
carry them away-any other way, then through the Defendants
yard, and when he was carrying themthat way, the Defen-
dant beingan Officer did attach them for an affeflement to
the poor, and did convert them to his own nfe, upon which a
Prohibition was prayed,becaufe that the tythesbeing fet forth
an A&ion of trefpafle lyeth at the common law : but Serjant
Clarke was againft the Prohibition, becaufe that the Libell is
grounded upon the Statute of 2 E. 6.cap. 13, which is, That if
the Parfon , &c. be ftoptorlett in carrying histythes, that
the party fo ftopping or letting fhould pay the double value
to be recovered before the Ecclefiafticall Judge. But notwith-
ftanding that it was refolved that a prohibition thould iffue;
- becaunfe he that will fue upon the Statuteought to mention

the Statute, or to make his demand fecandum formam Statuti,
But here the Plaintiffe doth not fue upon the Statute, for hee-
doth not mention it nor the. double value as he ought ; for
they all agreed, that he ought to ground his A&ion vpen the
exprefle elaufe of the Statute for the double value; wherefore-

aProhibition was granted. .

227. It wasrefolved uponthe Certificate of the Prono--
tharies, viz. Gulfon, Cory , and Farmer , that the cuftome of .
the Court was,That if a man fueth another for fuch a fumme , .
or thing for which the Plaintiffe onght to have fpeciall baile ,
and doth not declare againft himin three Termes, that che-
Defendant being bronght to the barre by a Habeas corpus-, .
ought to be difcharged upon an ordinary appearance,and that-

they faid is the courfe and praife in the Kings Bench,and®
X3, " that:
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that was now refolved to be asa certain Rule from thences
forth in this Court by all the Judges, viz, Foffer,Reeve,Craw-
ley and Barnkes Chief Jutkice, . .

228. It was faid by Juftice Reeve, that if 4. being feifed
of an Advowfon, grant the next prefentation to B, and B,
makes 2 Bondto 4, to pay him twenty pounds when the
Church fhall fall void, chat that is Simony, and fo he faid it
was adjudged in this Court in Pooles cafe:and the whole court
did agree that it was Simony, for otherwife, by this way the
Statute thould be utterly defeated; and note, that it was faid
by Serjant Rodis at the barre, That it had been often adjudged,
that the Obligor could not aveid fuchan Obligation without
fpeciall averment,

’Palmc’acgainﬁ Hudde.

22 9.Pf11mc brought a Qware impedit againlt Hudde,and the

A cafe was thus : It was debated by Serjant Gedbald, the
Plaintiffe brought a Quare impedit againit the Defendant, the
Defendant {hewed how the King was intitled by reafon of
Simony, and that the King had prefented the Defendant, and
that he was perfoma imperfonata of the prefentation of the
King ; the Plaintiffe denyed the Simoniacall contra@®, upon
which they were at iffue, and it was found for the Defendant,
fo as that judgement was given for the Defendant, And the
fame Plaintiffe brought this fecond Quare impedit againft the
fame Defendant, who pleaded all the matter before and the
judgement , but did not fay that he was now per fona imper(o-
nata,but thache was tunc perfona imperfonata , and that was
faid by the Serjant to be naught : forhe faid, that at the com-
mon law;no parfon might plead to the title of the parfonage
but onely in the abatement of the writ, or fuch like Pleas: fee
Lib. Entries 503, & 522, and 8 Rep. Foxes cafe: and he faid,

.that that is a Pleaat the common law, and notupon the Sta-

tute
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tute of 2§ E, 3. for then he ought to have pleaded, that E#
perfana imper{onata, and not that fair, and that to enable him
to plcad to the title of the patronage , according to the Sta-
tute, for he who will plead according to the Statute onght to

purfue it,or otherwife his plea is not good, & he cannot plead

to the title ofthe patronage without {hewing that he is perfona
imperfonata . the books are cleer, 7 Rep.2s,26.15 H7.6.& 7.
2 Ri2.Iscumbe. 4. 4 H8.Dyer.1. & 27. Andto fay, that ture
fuit perfona imperfonata, is but an argumentative Plea, that be-
caufe he was then , fo he is now, and fuch plea isnot good,
for it ought to be pofitive and not by way of argument, or il-
lation. Befides, it may be that he was perfona imperfonata ,
tuncy and not #unc , for he might refigne or be deprived after,
or the like, and therefore it isa Non fequitnr that he was per-
[fona imperfonata then, and therefore now, and it {hall bee in-
tended racher that heis not perfona imperfonata nunc, for
paroles font Plea, and the Plea of every man fhall bee taken
ftrong againft himfelfe, wherefore he concluded that the Plea

was not good. Foffer agreed that the Parfon cannot plead to--

the title of the Patronage without thewing that he is perfo-
na smperfonata; but the queftion here is, as he conceived, Whe-

ther the Plaintiffe be not ftopped by this recovery and judge- -

ment yet remaining in force to fay the contrary. Bankes chief

Juftice, Tt is true, that generally the parfon without thewing

that he is perfona imperfonata, cannot plead to the title of the
- Patronage. But whether the Defendant cannot plead the
Record and judgment, yet in force againft the Plaintiffe,with~
out thewing that he is per/ona imper[onata, that is the queftion
here. Note, it was the firlttime it wasargued,

Harwell againft Burwell in a Replevin in the .
Kings Benchs .

230 *He Cafe was thus,A man acknowledged a Statute to -

the Plaintiffe, and aftexwards granted a rent charge
to the Defendant; afterwards the Statute is extended and fa-

tisfied -
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fied, and then the grantee of the rent diftreines. And whe-
ther hee might diftreine without bringing a Scire facias, was
the queftion. And by Serjant Rol/s, he cannot diftreine with-
out a Scire facias brought,and he tooke it for a rule, That be-
canfe the Conufee came in by matcer of Record, he ought not
to be put out or difturbed without matter of Record, for if
that fhould be fuffered, it would bea great difcouragement to
Debteesto take this manner of fecurity for their debts 5 and
the Conufor cannot enter without bringing a Scsre facias ;and
if the Conufor himfelf cannot enter, it is a good argument 4
fortiori that the grantee of a rent cannot diftreine without a
Scire facias, and that the conufor himfelfe cannot enter with-
out bringing a Scire facias,vid. 1§ H.7,15.4 Rep, 67. Full-
Waods.cafe. And the grantee of the rent isas well within the
ground and rule before put as the corufor himfelfe, and there-
fore he compared the cafe to the cafe in the 10 Rep.g2.that he
who claims under another ought to fhew the original convey-
ance. But he took a difference where the party comes in by
a& of law, and where by the a& of the party ; he who comes
in by at of law, fhall not be put to his Scire facias, for fo hee
fhould'be without remedy , and if that {hould be permitted,
it thould be a fubtile way for the conufor to avoid the poflef=
fionof the conufee, and then he himfelf to take benefic of it ,
and that thould be a fine way to defeat the Statute, Befides,
by this way if the Statute (hould be fatisfied by cafuall profit ,
or if the time fhould be expired and the Statute fatisfyed by
effluxion of time, if in that Cafe the grantee {hould be per-
mitted to diftreine the beafts of the conufee for a great rent, .

- perhaps before that the Conufee by pofibility might remove

from the land, it wounld be a great difturbance to the Conu-
fece. Befides,if a ftranger enter upon the conufee, the conufee
upon his regreffe may hold over: but not foin this Cafe, -
where the grantee of the rent diftreines, and that fhould bee
alfo a great prejudice to the conufee.But it was objected that
the grantec of the rent could not have a Scire facias,and there-
fore if he might not diftreine, he (hould be without remedy ;
To which hee anfwered 5 that if it thould be fo it is his own

faule-
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faule, for he might have provided for himfelf by, way of coves
nant. Buthe conceived, that he-might have a Scire facias for
he faid, that it is a judiciall writ ifluing out of the Rolls,which
might be framed and made according to the cafe of any man,
and it is not enough to fay, that there never was fuch a writ
granted in the like cafe, but he ought to (hew where it wase-
ver denyed:befides it is not alwaies neceflary thac he that {hal
have this wric thould be party or privy to the Record, as ap-
pearcth by thefe bookes, 46 Aff. Scire facias 134. 32 E. 3.
Scire facias 101, and 38 E. 3,13, Br, Scire facias 84. Again,
itis not neceffary , that the Scire facias thould be either ad
computandum OF ad rebabendum terram as it was obje@ed , for
as Thave faid before, it may be framed according to the cafe
of any manand vary accordingly : wherefore he prayed judg-
ment for the Plaintiffe ; and note that ac this time Juftice
Hearh feemed to incline for the Plaintiffe.

Thorne againft Tyler in a Replevin.

229, He Plaintiffe fhewed that the Defendant took cer-

taine bealts of the Plaintiffe fuch a time and place,
and detained them againft gages and pledges, &c. The Dr-
fendant as Baily of the Mannor of the Lord Barckly made co-
nufance of the taking ofthe catteli,and faid that long time be-
fore the taking of them,the Lord Barck/ey was feiled in fee of
a Mannor in Gloucefterfhire within which there were copy-
hold Tenants time out of mind demifeable for one, two, or
three lives, that there was a cuftome within the fame Mannor,
thatif any copyhold tenanc did fuffer his mefluage to be ruined
for want of repairing,or committed walt,and that is prefented
by the homage;that fuch tenant fo offending,thonld be amer-
ced, and that the Lord had ufed time out of mind to diftreine
the beafts as wel of the tenant as of the undertenant of fuch
.cuftomary tenements, Jevant and couchant upon fuch cultoma-
1y tenements for fuchamercement : and further faid, that one
Greening was tenant for life of a cutomary tenement within

Y ] that
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that Mannor, and made a leafe unto the Plaintiffe for one
yeere, and that 15 Car. the'homage did prefent.that Greening
had foffered his Barne, parcell of the cuftomary ‘tenements a-
forefaid,.to fall for want of repaire, for whichhe was amer-
ced to ten fhillings, and that in fuly 16 Car, the Deferdant
as Baily of the Lord Barckley did diftreine the Plaintiffes cat-
tell being undertenant for the faid amercement upon the
faid -cultomary tenement, and:{fo'he made conufance and jufti-
fied the taking of the bealts as baily of the Lord Barckley. The
Phaintiffe donfefled thac Greening was tenant, and thac hee
made a leafe to the Plaintiffe fora yeere , and further he con-
fefled the want of repairing and prefentment and the a-
mercement uponit., but he denyed that thereis any fuch:cn-
ftome : upon which-they wereat iffue,and the Jury found for
the Defendant, that there was fuch a cuftome,-and it was mo-
ved in arreft of judgement thac the cuftome was not good, be-
caufe it was unreafonable , for here the tenant offended, and
the undertenant is;punifhed for i, which is againft all reafon
that one (hould offend and another.thould be punithed for it.
Befides , the undertenant here is a ftranger, and the cu-
ftome (hall never extend toa fkranger , and therefore the.cu-
ftome ro punifh a firanger who-isnot a tenant of the Manner
-s-a void cultome. Furcher, it was-faid that the amercement
properly falls upon the perfon, and therefore being'perfonal
it cannot be charged upon the -undertenant. Bat notwith-
ftanding all thefe objections,it wasrefolved by.all the Juftices.
upon folemn debate, that the coftome was good , and there--
fore that.the avowant {hould have judgement. Jnftice AMaller;.
caltome fi aliqua defalta fuerit in reparatione to amerce the te-
nantand to diftreine averia [na,velaveria fubtenentis levant .
and cowchant upon the cuftomary tenement,is a good cuftome.
Lagree that a cuftome cannot extend to a firanger who is not
within the Mannor, and therewith agreeth 3 Eliz. Dyer.194.
b pls 572 -Davis Rep, 33.4,& 21 H. 6. and many other books;
buc.che'matter here is whether the Plaintiffe be a ftranger ot
not, and I conceive that he is no ftrangerbuca good cuftoma-.
ry tenant yand he fhall have any bencfic or priviledge th:&t a
cufto-
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cuftomary tenant fhall have, although he holdeth but for one
yeere, and by the fame reafon that he fhall enjoy the privi-
Jedge of 2 cultomary tenant hee {hall undergoe the charge,for
Lui fentit commodum [entire debet ¢ onns ; and by the gene-
rzll cuftome of England every copiholder may make a leafe
for one yeere,as is refolved in the 4 Rep. 26. . and itis good ;
and if fo , then the Plaintiffe here comethin by cuftome, and
is no ftranger but a goed cuftomary tenant, and therefore the
cuftome may well extend to him: as there is Dominwus pro tem-
pore , fo there is tenens pro tempare, and fuch is the Plaintiffe
here : and he held, that the wife that hath her widows eftate,,
according to the cuftome of the Mannor, isa good cuftomary
tenant. A woman copyholder for life, where the cuftome 1s
that the hufband fhall be tenant by the curtefie, dieth, I hold
the husband in that cafe 2 good cuftomary tenant. In Glouce-
fter where this Land is, there isa cuftome that executors fhall
have the profits fora yeer, and I conceive them good culto-
mary tenants, Befides, this nndertenant here is diftreinable
.by-the Lord for the rentsand fervices referved by the Lord, or

-otherwife by this way he might defeat the Lord of his fervi-.

vices, The cnftome was , That a woman fhould have ‘her wi-
dowseltate , the copy tenant made a leafe for one yeerand

dyed, and adjudged that the woman (hould have her widows

eltace as excrefcent by title Paramount , the eftate made for
‘one yeere: fee Mob. Rep. * And asthere the eftate of the wife
was derivative; fo here: and although it be not the intire co-
pyheld eftate, yet it is part ofit, anda continvation of
it, and isliable to every charge of the Lord, -6 Rep, Swainas
cafe; wherefofe he concluded that the cuftome is good, and
that the avowant ought to have judgemecnt. Juftice Hearh,
the cuftome is good both for the matter and forme ofig,
where it was obje@ed , that for a perfonall injury done by
one the cattell of another cannot be diftreined, I agree , that
itis unjult that where alizs peccar aliss pleftitur, but our cafe
differs from that rule, for this was by.cultome, for Tranfis ter-
racum onere, hie who {hall have the land ought to undergoe
the charge, Bcfides, wherefoever a.cuftome may have a good

Yz beginning
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beginningand ex certa & rationabili canfa, it isa good cu-
ftome, Brafton lib, ¥.cap. 3, But this might have a reafonable
ground at the beginning, for here the punithment is a qualifi-
cation of the law, for where by the law the copyhold cenant
is to forfeit his copyhold tenement for walt, either voluntary
or permiffive,now this penalty is abridged and made more
eafic,and thetfore is very reafonable, 43 E. 3.5. & 44 Ei3.
13. cuftome, that if a tenant be indebted to the Lord that hee
may diftrein his other tenants for it is not good, but if it were
for rent it {hould be good, becaufe it may be the tenants at
the firft granteditto the Lord, 23 H.6. 42. 12 H. 7. 15. &
35 H. 6,35. cuftome to fell a diftreffe is good, and yet it can-
not be done but by A& of Parliament. And where it was obje-
@&ed that the amercement is perfonall, and therefore cannot
extend to the Plaintiffe, to that he anfwered, that itisnot
meerly perfonall, but by cuftome(as aforefaid ) is now made a
charge upon the land, and therefore not meerly perfonall. Be-
fides, if the cuftomein this cafe had been, that the plaintiffe
for waft {hould forfeit his copyhold tenement , it had been
reafonable  fortiori inthis cafe that hee {hall be onelyamer-
ced : wherefore he concluded, that the cuftome is good, and
therefore that the avowant fhould have judgement. Bram-
ffon Chief Juftice, that the cuftome is good, and that he con-
ceived to be cleere. Firft,he conceived that the cuftome is rea-
fonable as to the copy tenant ,for cleerly by the common
Law, if he fuffer, or doe waft, he fhall forfeit his copyhold ,
and therefote this cuftome isin mitigation of the penalty ;
and therefore is reafonable, and that isnot denyed; but the
onely donbt here is, whether the coftome to diftreine the un-
dertenant for an amercement layed upon the tenant bea
good cuftome or not : and he conceived. it is, forthe cuftome
which gives the diltreffe knits it to theland, and therefore
not, meerly perfonal as it was objected,And if the cuftome had
not extended to the undertenant , he might have diftreined
him, for otherwife the Lord by fuch devife as there is, @iz, by
the making of a leafe for one yeere by the tenant fhould bee
defeated of his fervices, 3 Eliz, Dyer, 199. refolved, cullome
£0
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to feife the cattell of a fkranger for 2 Heriot is not good , be-
caufe that thereby the property is alcereds But cuftome that
he may- diftreine the cattel! of a ftranger for a Heriot is a
good cultome , becaufe the diftrefle is onely as a pledge, and
meanes to gaine the Heriot : and in our cafe the land 1s char-
ged with the diftreflc, and therefore the cattell of any one
which come under the charge may be diftreined foric, and
therefore hee held cleerly that the cuftome was good, and
that the avowant {hould have judgement, Juftice Barckley at.
- this time was impeached by thé Parliament of high treafon.

232. A manwas indicted for murder in- the county Pala-.

tine of Durham, and now brought a Certiorare to remove the
indi@ment inte this Court, and it was argued by Keelingat
the Barre that Bre’ Domini Regis de Certiorare noncurrit in
Com’ Palatinnm, But the Juftices there upon the Bench,
viz, Heath and Bramffon, feemed ftrongly to incline, that it
might goe to the county Palatine, and they faid, that there
were many prefidents in it, and Juftice Hearh faid, that al-
though the King grant Jura regalia, yet it thall notexclude
the King himfelfe ; and he faid, their power is not indepen-
dent, but is corrigible by this Court, ifthey proceed errone-
oufly ; and he faid, that in this cafe, the party was removed
by Habeas corpus, and by the fame reafon that a Habeas corpus
mighe goe thither, a Cortiorare might : for which caufe it was
awarded, that they returne the writ of Certiorare, and up-
on the return they would debateiit, .
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Layton againft Grange ina [ecbnd deliverance.

231. ~wrOhnLayton brought a fecond deliverance againft 4y-
thony Grange, and declared of taking of certaine cat-
telina place called Nuns field in Swaffam Bulbeck,
and detainer of them againft gages and pledges, &c,

the defendant made conufance as Baily to Zhomas Mar/b and

faid , that long time before the taking alledged , one Zhomas

Mar/p the father of the Plaintiffe was feifed of the Mannor of

Michell Hall in Swaffam Bulbeck aforefaid, of web the land in

which time ont of mind,&c. was parcell,& that one Axrhony

Cage & Dorothy his wife, & Thomas Grange and T homafine his

wite were feifed of the land in which,8c.as in the right of the

{aid Dorothy & Themafine their wives in demefne as of fee , &

that they held the land in which, &c. as of his Mannor of Mi-

chell Hall,by foccage,viz, fealty; & certain rent payableat cer.

tain daics, and chac the faid Thomas Marfh was feifed of the
faid fervices by the hands of the faid Anthony Cage & Dorothy
his wife, Zhomas Grange and Thomafine his wife, as by the
hands of his very tenants, and he dertved the tenancy to one
Sir Anthony Cage,and the feignioric to Thomas Marfh the
fonne, by the death of the faid Thomas Marfy the Father,
and becaufethat fealty was not done by Sit Anthony Cage,
heas Baily of the faid Theinas Mar/s the fonne did juftify
the taking of the faid cattell,us infra feodum & dominium fua,
¢c. The Plaintiffe by proteftation faid, that Non rener the
lands aforefaid of the faid Thomas Marf ,as of his Mannor
of Mchell Hall in Swaffam Bulbeck aforefaid by foccage,viz,
fealty and rent, as aforefaid , and pro placito faid , that the

Defendant took the cattell as aforefaid and detained them a-

gainlt gages and pledges,anid then traverfed, Abfgne boc, that

the {a1d Thomas Marf, the Father was (eifed of the faid fer-
vices by the hands of the faid Anrhowny Cage and Dorothy his
wite, and Thomas Grange and Thomafine his wife, as by the

hands
s
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hands of his very temants:upon weh the defendant did demutre
m law, and:fhewed for.cauft of demurrer, that the Plaintiffe
hadzraverfed a thing not traverfable , -and if it were traver-
fable, that it wanted forme ,.and this Terme this cafe wasde~
bated'by allthe Judges, and it was refolved by them all, that
the traverfeas it is taken, is not well taken. Juftice Foffer ,
that the traverfe takenby che Plaintiffe is not well taken at
the common law, the Lord was'’bound to avow upon a perfon
certain, but now by the Statute of 21 H. 8. cap. 19. he may a-
vow upon the land,and this avowry clecrely isan avowry up-
on the Scatute, for it is infra feodnm 5 dominium funy &c. and
fo is the old Entries 565 ; then the queftion here is , whether
the Plaintiffe be:privy ora ftranger;for ifhe be a firanger,then
cleerly.at the common law he may plead no plea , but out of -
hisfee, or.a plea which doth amount to fo much, as appeareth
by the books,2 H.6.1.17 E.3.14;& 15.34 E. 3. Avowry 257.
and many other bookesas yon may finde them cited in the.
9 Rep,20.in the cafe of Avowry , and here it doth not appear
but.that the Plaintiffe is a ftranger, and therefore whether he.
be inabled by the Statute of 21 H, 8.to take this traverfe or
not, is the queftion :and I conceive that he is : true it is, as it .
was objected , that this Statute was made for the advantage
of the Lord , but I conceive, as it fhall enable the Lord to a- -
vow vpon the laad, fo it fhall enable the tenant to difcharge
his poffeflion, as if the avowry were upon the very tenant,and .
fo is the Inftituces 268 4. and {0 is Brown & Goldfmiths cafein .
Hobarts Rep, 129.. adjudged in the point, and the Plaintifte
here who is a ftranger is inthe fame condition, as a ftranger
was at the common law, wherethe avowry was made upon .
the land fora rent charge, in fuch-cafe he. might have pleaded
any difcharge althongh he were a meer{tranger, and had no-
thingin the land, {o may he now after the Statute of 21 H. 8,.
Then admitting, that the Plaintiffe might take this traverfe
by the Statute, then the queftion is whether the Plaintiffe:
hath taken a fufficient traverfe by the common law or not .z
for the Statute {aith, that the Plaintiffe in the Replevin or fe-

cond deliverance (hall bave the like Pleasasat common law,
and .
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and I conceive, that this plea is not a good plea at the com-
mon law. Andnow I will confider whether if the Plaintiffe
had been a very tenant , he might have pleaded this plea or
not;and I conceive that if this traverfe had been taken by a ve-
ry tenant,it had not been good,1 agree the ¢ Rep. 35,Bucknells
cafe, that Ne #nq; feifie of the fervices generally is no good
plea, but Ne ung; feifie of part of the fervicesisa good plea ;
andfois 16 E. 4. 12.& 22 H. 63. and the reafon thac
the firlt Plea is not good, isbecanfe that thereby no remedy
is left to the Lord, neither by avowry, nor by writ of cuftoms
and fervices. Andtherefore the plea hereisnot good, becanfe
itis a traverfe of the fervices generally. Befides, here the cra-
verfe is not good , becaufe that the Plaintiffe hath traver-
fed the feifin, and hath not admitted the tenure : and itis a
rule in law , that no man may traverfe the feifin of fervices,
without admitting a tenure,and therewith agreeth,7 E.4. 28,
20, E.4,17. & 9 Rep, Bucknells cafe,and then if the very te-
nant conld not have taken this traverfe, much lefle a ftranger
here. Further, here the tenure was alledged to be by rent and
fealty,& the avowry was for the fealty,and the Plaintifie hath
traverfed the fei(inas well of the rent which is not in demand ,
as of the fealty, and therefore the traverfeis not good. But it
was objected , that feifin of rent is feifin of fealty , and there-
fore of neceflity both ought to be traverfed, Iagree,that fei-
fin of rent is feifin of fealty, but it is no a@uall feifin of the fe-
alty in point of payment or to maintaine an affife for it, as is
44 E. 3.11,& 45 E. 3- 23, and the diftre(Te here is for aGu-
all feifin offealty,Every traverfe ought to be ad idem,as 26, H,
8.1. & 9.Rep, 35. but here the traverfe is of the rent which
is not in queftion,and therefore is not good in matter ofform.
Wherefore he gave judgement for the avowant.Jultice Reeve,
the firft thing here confiderable is, whether this bea conu-
fance at thecommon law or upon the Statute ,and I hold
cleerly that it is within the Scatute, and for that fee new
Entries §97 & 599 & 27 H, 8,20, and it is cleere that the
Lord hath Elecion either to avow upon the Statute, or at
the common law, and that is warranted by Inftitutes 268,

and
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and 312,9 Repi23.6.36.4.& 136. 4. and then admitting,thac
it be an avowry upon the Statute, The fecond point is, whe-
ther the Plaintiffe beinabled by the Statute to take this tra-
verfe or not, for itis cleere, that atthe common law the
Plaintiffe could not have chisplea, fora {tranger could not

plead any thing, but bors de fon fee, oraplea whichdid a- -

mount to as much,I agree the books of Br.Avowry 113,& 61,
8 9 Rep. 36. & 27 H.8.4. & 20. & Br. Avowry 107.& Inftit,
268, which are againft me; yet I conceive under favour, thar
notwithftanding any thing that hath been faid,that the Plain-
tiffe is not enabled by the Statute to take this traverfe, and I
ground my opinion upon the reafon at common law, as alfo
upon the Statute;the firft reafon at the common law,1 ground
upon the rule inlaw,res inter alios aftasalteri nocere non debet;
it is not reafon that he who is a ftranger fhall take upon him-

felf to plead to the title of the tenure, with which he hath no-.

thing to doe in prejudice of the very tenant,and this reafon is
given by the books-of 22 H.6.& 39 E.3,34. My fecond reafon
is grounded upon the maxime in law,which is,Thar in‘pleading
every man ought to plead that which is pertinent for him and

his Cafe. And that’s the reafon that the Incumbent at the

common law cannot plead to the right of the patronage
wherein he hath nothing, but the patron fhall plead it, as ap-
peareth by the 7 Rep. 26, and many other books there cited;
and thefe are my reafons at the common law , where-
fore the Phaintiffe being a ftranger cannot plead this
Plea. Secondly, I'ground my felfe upon the purvieu of the fta-
tute to prove that the Plaintiffe cannot plead this plea, the
words of which are, That the Plaintiffs {hall have {uch pleas
and Aidprayers as at the common law , and ifthe Plaintiffe
could have pleaded 'this Plea by the Statute, the ftatute would
not have ena&ed that there fhould be the like Aidprayers as
at the common law, for if the Plaiatiffe might plead this plea,
then there need not any Aidprayer; and as at the common
law no Aidprayer was grantable of a firanger to the avowry,
fo neither is it fo now, and to prove that hecited 27 H. 8. 4,

19 Eliz« New Entries 598, & 26 H. 8. 5, againflt the Infti-
; Z tutes
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tutes, 312+ 4.Befides, the Statute gives the like pleas as atthe
common law , & therefore no new pleas, & that caufed meto
give thofe reafons before at the common law: & if this (nould
be fuffered, every wrangler by putting in of his cateell, thould
put the Lord to fhew his title , which would be a great preju-
dice to him,the Statute of 25 E.3.c4p.7. enables the poficfor
to plead to the title ofthe patronage, & that is not till indu-
&ion if it be againft a common perfon, which he ought to
{hew,otherwife he is not inabled to plead to the title,as it is in
the 7 Rep.26.a.& Dyer fa.1.6, But note, there the Statute ena-
bles him to plead to the title which is not fo in our Cafe, the
generall words of the Statute of eff. 2.have alwaies received
conftru@ion at the comnfon law,as appearethby 18 E.3.310.
22 E. 34 2, & 9 Rep, Bucknellscafe,and 11 Rep, 62, 63. there
you may fee many Cafes cited which have the like words of re-
ference to the common law, as the Statute in that Cafe , and
there alwaies they have received conftru@ion by the common
jaw : the anthorities cited before againft me, are not againft
me;, for they fay that the Plaintiffe after this Statute may have
any anfwer which is fufficient, fo cleerely by thefe authorities
the anfwer ought to be fufficient , and that is the queftion
our Cafe : Whether the anfwer be fufficient or no . which as
¥ have argued , it is not ;becanfe the Plaintiffe is not enabled
10 take this traverfe by the common Law, and the Statute
doth not giveany other Plea then at the common law, 26 H.
8, 6. is exprefle in the point , That the Plaintiffe being a ftran-
ger, is not enabfed by this Statate to meddle with the tenure,
wherefore { conceive that the Plaintiffe is not a perfon fuffici-
ent within the Statute to take this traverfe without taking
fome eftate upon him as in fee for life, or yeeres, &c. But for
the latter point, admitting that the Plainriffe were enabled
by the Statute to take this craverfe ; yet Thold cleerly, thatas

“this Cafe is,he hath notparfued the form cf the commeon law

in the taking ofét, & I agree,the rule that the Plaintiffe cannot
traverfe the feilin without admitting of a tenure, and there-
fore the traverfe here is not good, becaufe he takesall the te=
nure by proteftation, Befides, Iagree that traverfe of fcifin ,

. gene-
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enerally is not good, 9 Rep. Bucknells Cafe,and 1agrec that
traverfe of feifin per manns is not good withont confeffing the
tenure for part, and here he takes all the tenure by protefta-
tion ,and therefore not good, 18 E. 2, Fitz. Avowry 217. 15
exprefle in the point that the traverfe is not good. Wherefore
I conclude that judgement onght to be given for the avowant.
Jultice Crawley,that judgment ought to be given for the avow-
ant ; he held cleerly that the avowry is within the Statute,
and that being within the Statute the Plaintiffe is enabled to
take this traverfe, and that he grounded upon the bookes of
34 H. 8. Br. Avowry 113. 24 H.4.20.9 Rep,36.and Ho-
barts Rep. 129, Brown and Goldfmiths Cafe. Then he being
inabled by this Statute to take this plea as a very tenant, the
“ queftion is , Whether the traverfc here per manns be good or
not, and heheld not, but he ought to have traverfed the te-
nure as this Cafe is : thatthe traverfe of thefeifin per manus
generally is not good I ground me upon the 9 Rep. Buckuells
Cafe 35.2,and I agree the third rule there put that Ne #ng;
feifie per manusis a good plea, but that muftbe intended
where the Plaintiffe confefleth part of the tenure weh he hath
not done in this Cafe as it appeareth by the fourth rule there
taken, which is an exception out of the precedent rule, upon
which I ground my opinion, and therfore the traverfe here is
not good. Befides, Homage and Fealty are not within the
Statute of Limitations, and therefore not traverfable : and if
it thould be permitted the rnle in Bewvills Cafe 4 Rep.- 11, 124
and Com. 94. woodlands Cafe, which refolve that they are not
traverfable,{hould be by this meanes quite defeated. Farther,
in this Cafe the fealty onely is indemand, and the Plaintiffe
hath traverfed the feifin of the rentas well as of the fealty,
which isnot sood ; I agree the book inthe 9 Rep. Buckyells
“Cafe fo, 3 5. that feifin is not traverfable but onely for that for
which the avowry is made, if not that feifin be alledged of a
fuperior fervice(for which the avowry is not) which by the
law is feifin of the Inferiour fervice, with which agrees 26 H.
'8.1.8& 21 E. 4,64, Butinour Cafe feifinis not alledged of

a fuperiour fervice, for which the ayowry is not made but of _

Z2 an
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an inferiour , viz. of a rent which is inferiour to fealty (as the
bookes are of 21 E. 3, 52 Avowry 115. and 19 E. 4. 224.)
and which of right ought to be fo unlefle 2 man efteeme and
value his money above his confcience, and therefore the tra-
verfe of the rent which is inferiour ferviceand not in demand,
is not good, Befides,you cannot traverfe the feifin of the fe-
alty without the traverfe of the feifin of the rent, becaufe the
feifin of rent is the feifin of fealty , and the rent is ndt here in

- demand,and therefore not traverfable,& therefore you ought

to have traverfed the tenure, for alchough it be faid, that rent
which isannuall is inferiour to all other fervices,4 Rep.g9.a.yet
it is refolved that the feifin of rent is feifin of all other fervices:
further,I conceive that if you avow for one thingyou need not
to alledge feifin of other fervices, 24 £.3.17.& so.fcemeth to
crolle the other authorities before cited, but I beleeve the lat-
ter authoritiess Wherefore I conclude that judgment ought to
be given for the avowant. Bankes Chief Jultice,I conceive that
it isa plain avowry upon the Statnte , & therefore I need not
to argue it;here are two queftions only. The firft; Whether this
Plaintiffe who isa ftranger be enabled by the Statute of 21 H,
8.to plead in barre of this conufance or not.Secondly,admit-_
ting that he be inabled by the Statute to plead this plea, whe-
ther the traverfe be here wel taken or not. To the firft,I hold
that he is inabled by the Statute to rake this traverfe : but for
the fecond, I hold cleerly,that the traverfe is not well taken,
fhere the Plaintiffe & defendant are both firangers,fo as here is
neither the very Lord nor the very tenant, And now I wil con-
{ider what the common Law was before the Statute, it is cleer
that by the common law aftranger might plead nothing in
difcharge of the tenancy , nor could plead a releafe asthe
bookesare 34 E. 3. Avowry 257.and 38 E, 3. Avowry 63,
he could not plead rien arrere, or levyed by diftree he conld
plead no Pleabut hors de fon fee , or a Plea which did amount
to fo much I confefs that the book of § E.4, 2.4,is that the te-
nant in a replevin could not plead bors de fon fee,but the book
of 28 H.6. 12.is againft it.True it is,that in fome fpecial Cafe,
as where there is Covin or Collufion in the avowant, there
' the
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the Tenant (hallfet forch the fpeciall matter asitisin g Rep,
20, 4, Now there are two reafons given in our books, where-
fore the Plaintiffe ina Replevinbeing a firanger, could not
plead in barre of the Avowry. The firflt is, that the Seignory
being in queltion, it is matter of privity betwixt the Lord and
the Tenant. The fecond, that the Law doth-allow unto eve-
ry man his proper plea , which is proper to his Cafe , and
that he onghe to plead and no other, as appeareth by the
bookes, 12 4[[,p. 2, 13 H. 8,14.2 Hy.14. 13 H.7.18, Lir.
116: 3¢. H. 6. 13. & 45 E.3.24. Now feeing that the Plain-
tiffe being a ftranger could not plead this Plea at the common
law;the queftion now is,Whether he be inabled by the Statute
totake this Plea or not, the words of the Statute are , That
the Plaintiffe and Defendant {thal have the like Pleas and aid-
prayer as at the common law, and therefore it was objeted
that it doth not give any new Plea; true it is, that by the ex-
prefle words thereof, that it gives not any new plea, but yer I
conceive that any ftranger isenabled to plead any plea in dif-

charge of the Conufance by the equity of this Statute; at the

common law-avowry was to bee made upon the perfon, and
therefore thete was no reafon that the Plaintiffe being a ftran-
ger fhould plead any thing in barre of the Avowry or Conu-
fance, but now the Statute enables the Lord to avow upon the
land not naming any perfon certain, it is but juftice and equi-
ty that the Plaintifte thould be inabled o plead any thing in
difcharge of it ; I compare this Cafeto the Cafeinthe 3 Rep:
fo.14. Harberts Cafe,where it is refolved that feoffee of a Co-
nufor of a Statute being onely charged, may draw the other
into be equally charged, and if execurion be fued againft him
onely that he may difcharge himfelfe by Audita guerela for fo
much, 8 E. 4. 23.4. there the Defendant avowed for a rent
charge, the Plaintiffc thewed how that one E: leafed the Jand

to him and prayed in aid ofhim, and refolved that he {hould

not have aid becaufe the avowry is for rent charge,fo as the
Plaintiffe might plead any plea that he would in difcharge of
the land,now by the fame reafon where the lands of the Plain-

tiffe were charged with a rent charge he might at the ccramon
Z3 law
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faw have pleaded any thing in difcharge of his land ; by the
fame reafon where there is an avowry upon the-land accor-
ding to the Statute,the land being charged,the Plaintiffe may
plead any thing in difchargetherof;and this is my firlt reafon:
My fecond reafonis, that this law hathbeen conftrued by e-
quity , forthe benefit of the Lord , and therefore it fhall bee
conftrued by equity for the benefit of the Tenant alfo, Infir,
286. 5. My third-reafon is, Although the Plaintiffe beea
{tranger and claimeth no intereft in the land, yet for the fa-
ving of his goods he may plead this plea; I may juftify an af-
fanlc upon another who indeavoureth to take away my goods,
and I may juftifie maintenance where'it isin defence of my
intereft, as it .appeareth in 15 H. 7,2. and 34 H. 6, 3o0.
Fourthly and laftly, upon the authorities in law after the ma-
king of this Statute, Iconceivethat the Plaintiffe may well
take the Plea, 27 H. 8.4. The Plaintiffe prayed in aide of 2
ftranger and had it, which could notbe at the Common law ,
asappeareth by 3 H, 6. 54. and 34 H,6. 46, and many other
bookes , and for boekes in the point, 34 H. 8. Petty Brooke
235. Inftitutes 268, 9 Rep. 36. & Hobarts rep. 150, 151,
Brownand Goldfmiths Cafe: wherefore 1hold that the Plain-
tiffe may by the equity of the Statute plead this plea, But it
was objeted by my brother Reeve,that by the Statute of 25 E,
3. ¢,7.1t is ena®ed that the poffeffor (hall plead in barre , and
thercfore the incumbent before induction cannot plead in bar,
as it is refolved in 4 H. 8,Dyer 1.and 31 E.3.Jncumbt. 6. and
upon the fame reafonhe conceived 1t thould be hard in our
Cafe,that the Plaintiffe who is but a ftranger,not taking upon
him any eftace,fhould be admitted to plead this pleasefpecial-
ly the Statute in this Cafe faying, that the Plaintific thall have
the like pleas,as at the common law:To that I anfwer,thatb
the Statute of 25 E. 3. itis enacted that the pofleflor fhall
plead in barre, and therefore cleerely there he ought to fhew
that he is poffeflor : otherwife, he cannot plead in barre, and
therefore not like to our Cafe : and the Novell Entries 598
599. doth not make againft it , for there it was not upon the
Statute; and 26 H. 8. 6.1s exprefle that the plaintiffe being a
' ftranger

1
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ftranger is enabled by the Statute of 21 H, 8. to take this
plea : Wherefore I conclude this point, thac the Plaintiffe is
inabled by the Statute to plead any thing in barre of the 2-
vowry : But for the fecond point, T hold cleerly that the tra-
verfe as it is here taken is nor well taken , itis oncly an equi-
table confiru@ion that the plaintiffe thalf plead this Plea,as I
have argued before , and therefore hee cught to purfue the
forme of the Common Law,inthe forme of his traverfe,which
he hath not here done, and therefore the traverfe is not

good, and where the feififi is not materiall, there it is not tra--

verfable, and in this Cafe the feifin of the fealry is not mate-
riall, for it is out of the Statute of limitations, and therefore
not traverfable: and fo is it in the Cafe of a gift in taile , and
grant of a rent charge, it isnot traverfable becanfe that the
feifin is not materiall, 7 E. 4.29. Com 94+ 8. Rep. 64. Fofters
Cafe, Secondly, whére the feigniorie is not in queftion there
no traverfe of feifin, fo iris inCafe of writ of Elfcheat, Ce/-
[avit Refcons, &c. and therewith agree the bookes of 22 H,
6.37.37 H.,6. 25, & 4 Rep. 11a. Bevills Cafe. Thirdly, where
the Lord and Tenant differ in the fervices there no traverfe
of the feifin but of the tenure, but where they agree in the fer-
vices ; there the feifin may be traverfed, and therewithagree
the bookes of 21 E. 4. 64, & 84.20 E. 4. 17. 22 4[] p. 68.
& 9 Rep. 33, Bucknells Cafe, and therefore the traverfe here is
not good. Firlt, becaufe it isa generall traverfe of thefeifin
per manus the tenure not being admitted as it ought to be by
-the fourth rule in Buckweds Cafe, and therewith agreeth 23
H, 6. Anowry 15. Befides, it is arule in law, That a man fhal
never traverfe the'feifin of fervices, without admitting of a te-
nure, and in this Cafe he tooke the tenure by proteftation,and
therefore the traverfe here is not good, and therewith agrees
15 E.2. Avowry 214. Farther, the traverfe here is not.good
becaufe he hath traverfed a thing not in demand which 1s the
rent,for he oughe to have traverfed the {eifin of the fealty on-

Iy for which the diftrefle was taken, and not the rent as here,

he hath done, and therewith agreeth 9 Rep. 35.4.and 26 A,
8. 1. But as this Cafe is ;he could not traverfe the fealey onely
' becaufe
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becaufe that feifin of rent is feifin of fealty, and therewitha-

greeth13 E.3.Avowry 103.3 E.2. Avowry 188, & 4 Rep. 8.0
Bevills Cafe , and therefore he ought to traverfe the tenure.

True it is as it was obje@ed by my Brother Foffer, that

feifin of rent isnot an a&uall feifin of fealey as to have an af-

fife, butis a fufficient feifin asto avow. And we are here in

Cafe of an avowry, and therewith agreeth the 4 Rep. 9. a,Be-

vills Cafe: wherefore I conclide that judgement ought to bee

given for the avowant. Here note, that it wasrefolved by all

the Judges of the Common Pleas, that a traverfe of feifin per

manus generally without admitting of a tenure is not good,

and therefore fee 9 Rep. 34. b- & 35. 4, which feemethto bee-
contrary, - '

Hill. v7° Car’ in the Kin;gs ‘Bench.
Hayward againft Duncombe and Fofter.

2344 He Cafe was thus, The Plaintiffe here being
feifed of 2 Mannor withan advowfon appen-
dant,granted the next avoidance to 7.S.and af-
terwards bargained and fold the Mannor with

the advowfon to the Defendants D and F. and a-third per-

fon, and covenanted with them, that the land is free from- all
incumbrances, Afterwards the third perfonreleafed to the

Defendants , who brought a writ of covenant in the common

Pleas, and there judgement was given that the AGQion would

lye. Whereupon Hayward brought a writ of Error in this

Court. The point thortly is this, Whether the writ of cove=

nant brought by the Defendants without the third perfon

who releafed were good or rior; and that refts onely upon
this, Whether this Action of covenant to which they were all
intitled before the releafe, might be transferred to the other

Defendants onely by the releafc or not. And it was objeted,

that it could not, becanfe itis & thing in AQion and a thing

vefted
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vefted which cannot be transferred over to the other two on-
ly by the releafe ; But that all ought to joine in the AGion of
covenant notwithftanding.: Rells contrary, becanfe that after

this releafe it is now all one as if thebargaine and fale had .

been made to thofe two onely,and now inan A&ionbrought
againlt them two, they may plead a feoffement made to
them onely, without naming of the third who releafed, and
fo it is refolved in 33 H.6. 4,& 5,& 6 Rep.fo. 79. a, Befides,
this covenant here isa reall covenant and fhall goe to 2ffig-
nees , asit is refolved in 5 Rep, Spencers Cafe, and-here is as
violent relation as ifthe feoffement had been made tothem
two onely. It was obje&ed by Juitice Hearh, What if the o-
ther dyed= it was anfwered, perhaps it fhall there furvive,be-
caufe that it isan A& in law, and the law may transferre that
which the A& of the party cannot , becaufe that Fortior eff
difpafitio legss quam hominis, &,

Booremans Cafe.

2 35.B0m«emm¢ was a Barrifterof one of the Temples, and
was expelled the houfe, and his chamber feifed for
non-payment of his Commons,whe:eupon he by Newdigate
prayed his writ of reftitution, and brought the writ in Court
ready framed ; which was direGed to the Benchers of the
faid Society , but it was denyed by the Court becaufe thereis
none in the Inns of Court to whom the writ can be dire@®ed,
becaufe it is no body corporate but onely a voluntary focie-
ty, and fubmiffion to government, and they were angry with
him for it , that he had waived the ancient and ufuall way of
redreffe fow any grievance in the Innes of Courr, which was by
appealing to the Judges, and would have him doe o now,

Bambridge againft Whitton and bis wife,
23 6IN an Ejettione firme upon not guilty pleaded a fpeciall

verdi@ was found,& the Cafe upon the fpeciall verdict
Aa : was
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this ; Acopyhold tenant infee doth furrender into the hands
of two tenants , unto the ufe of L w7, immediately after his
death, and whetherit be agood farrender or no, was the que-
ftion. Harrss, that the furrender is void.Eftates of copyholds
ought to be direted by the rule of law, asis faid in 4 Rep. 22.
b.9 Rep.79, & 4 Rep. 30, And as in a grant, a grant to one in
ventre [# mier is votd,fo alfo in a wil or devife,& asit is refol-
ved in Dyer 303 p. 50. foithath been adjudged that the fur-
render to the ufe of an infant ix wentre famier, is void : and as
at common law a freehold cannot begin in futuro , fo nei-
ther a copyhold, for fo the furrenderer fhould have a particu-
lar eltate inhim without a donor or leflor, which by the rule
of law cannot be : and he tooke a difference betwixta Devife
by willand a2 Grant executed,in a devife it may be good,but
not ina grant executed :and here hetook a difference where
the grant is by one intire claufe orfentence,and where it is
by feverall claufes,32 E. 1. taile 21.Dyer 272 p. 30, Com.520
b.3. Rep. xo, Dowties Cafe,and 2 Rep. Doddingtons cafe. For
inftance, I will put onely the Cafe in Dyer and the Comment.
A termor grants his terme Habendum after his death , there
the Habends onely is void, & the grant good; but if he grant
his terme afcer his death, there the whole grant is void , be-
caufe it is but one fentence : So I fay in our Cafe,becaufeitis
but one claufe, the whole grant is void, Another difference
is , Where the diftin& claufe is repugnant and. where not,
where it is repugnant there it is void and the grant good, guis
ntile per inutile non vitiarur:But in our Cafe as I have faid be-
fore itis one intire fentence, A7, 13. or 23. fuc, in this Court,
Rot. 679, Sympfon and Somthwells Cafethe very Cafe with
onr Cafe. There was a furrender of 2 copytenant to the nfe
of an infant in vemtre fa mier after the death of the furrende-
ror, and there it was refolved by all the Judges except Dodde-
ridge that the furrenderwasvoid. Firft, becaufe it was to the
ufe of an infant ix ventre [a mier;and Secondly , becaufe it was
to beginin faturo, which is contrary.to the rule in law ; and

' copytenants, as it was there faid ought to be guided by: the

rulesoflaw , but Dodderidge doubted of ity and he agrce&tl}c
Cafe
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Cafe at common law, that a frechold conld not commence
s1 futuro, but he doubted of a copyhold , and he put the Cafe
of furrender to the ufe of a will : But he faid, that judgement
was afterwards given by Coke Chicf Juftice in the name of all
the other Judges that the furrender was void, and therefore
Luod querens nihil capiar per billam, wherefore he concluded
that the fiarrender was void, and prayed the judgement of the
Court.

Langhams Cafe.

2 37.'LAngh4m a Citizen and freeman of London was com-
mitted to Newgate by the Court of Aldermen, upon
which he prayed a Habeas corpus which was granted, upon
which returne was made, Firft, it isfet forch by the return,chac
London is an ancient City and incorporate by the name of
Mayor, Comminalty and Citizens, and that every freeman of
the City ought to be fworne, and thata Court of Record had
been held time out of mind, &c. before the Mayor and
Aldermen. And that there isa cuftome, that if any freeman
be eleGed Alderman that he ought totake an oath cujus ze-
nor [equitur in hec verba, viz. You fhall well ferve the King
in fuch a ward in the office of Alderman of which youn are ¢le-
&ed, and you fhall well intreat the people to keep thepeace
& the Laws and priviledges within and without the City,yon
{hall well obferve & duly you {hal come to the Court of Or-
phans and Huftings if you be not hindred by command of the
King, orany other lawfull caufe, you fhall give good coun-
fell to the Mayor, you fhall not fell bread, ale, wine, or fith
by retaile, &c. Then is fet fortha cuftome, that if any perfon
be chofen Alderman,he {hal be called to the Court,& the oath
tendred to him,& if he refule to take it then he fhal be corhit-
ted,until he take the oath.Then is fet forth,that by the Statuce
of 7 R.2.all the cultomes of the city of London are confirmed.
And laftly,is fet forth that the 11 of January Langham being a
freeman of London,& having taken the oath ofa freeman was
Aaz debire
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debito modo electns Alderman of Portfoken ward, and being
babilis ¢& idomens was called the firft of Febmary co the Court
of Aldermen, and the oath tendred to him , & that he refufed
to befworn sz contemptis Curie G cotra confuetndines,c.wher-
fore according to the cuftome aforefaid, he wascommitted by
the Court of Aldermen to Newgate untill he {hould take the
oaths & bac fuit canfa, ¢-c. To this retorne many exceptions
were taken. Mainard;the retorn is infufficient for matterand
forme ; for forme it is infufficient,for the debiro modo eleétus |

witkout fhewing by whom and how,is too generall: then it is
infufficient for the matter,for he is imprifoned generally, and
not untill he takes the oath, which utterly takes away the li-
berty of the fubje&, for by this meanes he may be imprifoned
for ever, Belides, hereis ne notice given to him that he was
chofen Alderman, but they ele@® him,and then tender him the
oath, without telling him that he was chofen Alderman,
and therefore the retorne not good, for it ought to be cer-
taine to every intent, Further, the Oath is naught and unrea-
fonable, for he ought to forfweare his trade, for if he fell
bread, alc, wine, or fith before, now he muft fweare that hee
{hall never fell them by retaile after, which is hard and unrea-
fonable,for perhaps he may be impoverifhed after and fo ne-
ceffitated to ufe his trade, or otherwife perifh, wherefore for
thefe reafons he conceived that the Retorn was infufficient..
Glyns upon the famefide, that the retorne is infufficient,

and he tood upon the fams exceptions before,and he concei -
ved , that notice ought tobe given to him thac he was chofen

Alderman, for this reafon, becaufe of the penaley which hee

incurres which is imprifonment, and he compared it to the

Cafes in the § Rep. 113. 4. & 8 Rep, 92. That the feoffee of
land or a bargaine of a reverfion by deed indented and inrol-
led {hall nor take advantage of a condition for not payment
of rent referved upon a leafe upon a demand by them with-
out notice given to the leffee for the penalty which infues of
forfeiture of his. terme : So inour Cafe, he fhall not incurre
the penalty of imprifonment for refufing to be fworn without
notice given him that he was chofen Alderman: Hetook a-

: nother
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nother exception to the oath, becaufe be is to fweare, that he
{hall obferve all lawes and cuftomes of the faid City generally,
which is not good, for that which was lawfull betore, perad-
venture will not be lawfull now; for fome cuftomes which
were lawfull in the time of R, 2. are now fuperftitions, and
therefore are not to be kept. Further,itisto keep all the cu-
(tomes within and without the City , whichis impoffible to
doe. Wherefore for thefe reafons he conceived the retorne
not to be good,and prayed that the prifoner might be difchar-
ged. Saintjobn Sollicitor of the fame fide. The cuftome to im-
prifon is not good. Befides, here the imprifonment is gene-
rall,fo thac he may be imprifoned for ever,which is not good;
and the Statute confirmes no cuftomes but fuch asare good
cuftomes : I agree that a cuftome for a court of Record to fine
& for want of payment to imprifon maybe good , becaufe the
cuftome goes onely to fine & not to imprifonment, the Cafe
of 1 H.7.6. of the cuftome of London for a Conftable to enter
a houfe & arreft a Prieft, and to tmprifonhim forincontinency
comes not to our Gafe, for thatis for the keeping of the peace
which concernes the commonwealth as it is faid in the book,
and therefore may be good, butit isnot fo inour Cafe, A
corporation makes an ordinance and injoyns the obfervance
efit under the paine of imprifonment, it hath been adjudged
that the ordinance is againit the Statute of Adugna Charta,
that Naulls liber bomo imprifonetur,ci-c. and therefore naught,
and that is the § Rep. 64, 4. Clarkes Cafe, and therewith
agrees the cafe of the City of London, 8 Rep, 127. 6, Mic.
14 & 15 Eliz. Marfpalls Cafe in Harpers Reportsithere a Ha-
beas corpus was direted to the Mayor of Exeter who returned
a cuftome there that none buta freemanthould fet up a thop
there,and if any other did that he fhould beimprifoned,and 1t
was adjudged no good coftome, Aich, 21, E. 1.. in the com-
mon Pleas Ror. 318, vpon a Habeas corpns the cuftome of
Cambridge was retorned, whichwas that the Vice chancel-
lor might imprifona Scholler taken in a fufpitious place,l con-
ceive the fame no good cuftome, but it is not refolved. Be-
fides, I conceive the return here is infufficient,becanfe that no

Aag notice.
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notice was givento the party that he was chofen Alderman,
which I conceive ought to have been for the great penalty
which followes, wherefore he prayed that the prifener might
be difcharged. #¥hite of the fame fide; the retorn is not good
for want of notice, and he faid, that it doth not appeare
that he was prefent at the eleion and noother notice ap-
peareth by the Retorne ; and he faid, that the tender of the
oath did not imply notice : furcher he faid, that the oath is
not good, becaufe he is to abjure his trade. Befides, it is faid
inthe retorn that the cuftomeis, That 8i aliguis liber homo be
ele@ed Alderman, &c. and doth not fay habilis & idonenss o
as it ought to be,and therefore not good. Trueit is, that it is
averred in the Retorne that he was babilss & idonens,but it is
not alledged to be part of the cultome, and therefore that
doth not help it, wherefore he prayed that the prifoner might
be difcharged. Gardiner, Recorder for the City,that the Re-
torne is fufficient , and firk for the debito modo eleflus,
where it was objected that the fame was too generall, to that
he anfwered, that no traverfe can be taken upon it,and there-
fore it is fufficient , for there is not fuch certainty required in
a retorn upon a Habeas corpus as in pleading, as it is refolved
in the Cafe of the City of London, 8 Rep, 127, 4. 128, 4. and
according to that it is refolved in 9 H. 6.44. 2. where itis
faid, that if the caufe in it felfe be fufficient vpon the retorn ,
it fufficeth althoughit be falfe, and although there be not fo
precife certainty in it, and there it is refolved that the party
cannot take iffue upon the Retorn, and yet there is no preju-
dice by it, for if it be falfe you may have a writ of falfe impri-
fonment , and therewith agrees 11 Rep. 994 a. b. fames Baggs
Cafe,and Anne Bedingfields Cafe,9 Rep, 15, where upon a Ne
#nq ; accouple in legall matrimony pleaded the Bifhop certi-
fied guod infranominar’ E & A legitimo matrimonio copnlati fu-
erunt , to which Certificate (faith the book) being briefe and
dire@ in the point , no exception was ever taken;and if a
retorne upon a Habeas corpus thould have all circumftanced, it
would be fo long and perplexing that there would be no end
of it, and he conceived the retorn fafficient notwithﬁandli‘ng

that
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that objeition, Now for the exception that the Plaintiffe had
not notice of his ele@ion to be Alderman, to that he anfwer-
ed, that it appeareth cleerly that he had notice, for it appea-
reth that the fame day that he was ele@ed,he was called to
take the oath,and that was tendred to him and he refufed to
be fworne , which certainly implyes that he had notice. For
the exceprion that the oath is unreafonable ; becanfe he was
to abjure his trade , which is in prejudice ofthe Common-
wealth from the ufing of which no man can binde himfelfe ,
much lefle abjure againftic, To that he anfwered, that not-
withftanding that the Oahislaw full, and you forfweare no
more then the Law doth prohibit you , for it doth not extend
to all trades, but onely to fuch as fell bread, ale, wine and
fithyand it is againft law and reafon thac he who hath the Ju- .
rifdiion of bread, ale, &c. and may punifh the mifufige of
it that he {hould exercife the fame trade himfelfe, wherefore .
he conceived that notwithftanding that exception. the Re-
tornis fufficient. For the obje@ion to the Oath that he ought -
to fweare that he will keep all. the priviledges of the City, .
whereas in truth there are many priviledges which are now
unlawfull , although that before they were lawfull, and there-
fore the fame ought not to be kept; to that he anfwered,
that the oath is good notwithftanding that obje&ion, for it
ought to beintended that he {hall keep all priviledges and cu-
{tomes reafonable, which agree with the timesin which wee
live, and not fuch as are fuperftitious and unreafonable. For
the objeion,that the cuftomeis unreafonable, becanfe it tren-
cheth much upon the liberty of the fubje®, and againft the.
Statute of Aagna, Charra that the body ofa freeman {hould
be imprifoned, and the rather becaufe here the imprifonment
is generall, and he may be imprifoned for ever: to that it was
anfwered , that the City hath cuftomes as unreafonable as in

this Cafe, as the cuftome.in L. 5.E. 4,30. 11 H, 6.3.&2 H, -

4.12, That the creditor may arreft the debtorbefore the day

of payment to give better fecurity, and thar isaltogethera- -

gainft the rule of law. Befides they have a cuftome which you .

thallfindin 1 H, 7,6.and 2 H; 4. 13, That a Conftable up- .

on.
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on fufpition of incontinency may enter the honfe of a ftran-
ger and arreft the body of the offendorand commit him to
prifon, and thatis a good cultome, and yet it is againft the
law,and trencheth alfo upon the liberty of the fubje&.Befides,
they havea cuftome , that no perfon being free of the Ciry
thall keep fhop there, and that is adjudged a good cuftome’,
although it be to reftraine trading,which is again(t the rule of
the law alfo, 8 Rep. 125. The Cafe of the City of London,
And for the obje@ion that it isynreafonable becaufe that the
imprifonment is generall : to that he faid it was a good ob-
je@ion if it were true, but that is miltaken; for the retorne is
expreflely that he fhall be imprifoned untillhe hath taken the
oath,which is not generall, for if he take the oath he fhall bee
difcharged ; and here he faid that this government by Alder-
men in this City is one of the moft ancient governmentsin
the Kingdome, beyond time of memory and is a governmene
w<rof neceflity onght to be fupported or otherwife the City
would immediately be brought to rnine, for we cannot hold
a Court without thirteen Aldermen which ought to have care
of the Orphans and make lawes for the well government of
the City, and thatis of great confequence to ali the kingdome
and concernes the government of it; and if this City be well
governed the whole kingdome will fare the better; and at this
time we want many Aldermen, and if thefe {hall efcape,by the
fame reafon others will doe fo,and fo the government utterly
fhould faile, And where it was objeced that it is ufuall to
make them to takethe oath , and accepra fine of them after.

To that he faid, that they would not doe fo now in this Cafe,

forhe faid, that the party chofen isan able man, and aman

whom they refpe@ and not his money : And therefore he faid

that the cuftome to imprifon him for refufing is more reafo-
nable thenif the cuftome were to fine him, for he faid, that
that cultome i1s the moft reafonable cuftome which is moft

fitfor the attaining of its end , and he faid, that imprifon-

ment is moft apt for the obtaining the end, for when
wee accept a fine , there is no end of it, for hee may bee
chofen after, and-how can the government bee fupported

which



Hill. 17°CaRrRO L.

-

185

which is theend of the ele®ioa if all fhould be fined, where-
fore the cuftome to imprifon‘is more reafonable, then ifthe
cuftome'had been to fine , becaufe it is more apt to attain the
end , whichis to maintain the government: it is faid in
38 Af[.p. 22 Br, imprifonment 10o. That it was refolved
2 Ma. in parliament , that imprifonment almoft in all Cafes
is but to detaine himuntill he makes a fine, and if he ten-
~ derthat to be difcharged, To that he faid, that the fame

ought to be nnderftood ., where a fine is impofed, but we doe
not intend to accept of a fine. Further he faid, that there is
ajudgement in the point, and that is the Statute of 3 fac. cap,
4. which injoynesan oath for Recufants to take, and for re-
fufall chat they {hall be.commiteed untill, &c. here he faid
thatan A& of Parliament hathdone itin the like Cafe,and

therefore he conceived the cultome reafonable : and then hee.

cited many prefidents of commitment in this very Cafe, 2 H.5.
John Gidney was dealt within the fame manner, 8 E,4.Charls
Faman was imprifened , 36 H. 8. Thomas white, 1 Jac. Sir
T homas Midleton, all which were imprifoned for refufing to
take the oath.  And laftly , he cited one 3 f4c. and that was
Sir #william Bonds Cafe, who was imprifoned by the Court of
Aldermen for the fame caufe , and it came judicially in quefti-
on; and he faid, that upon folemn debate it was refolved,
that he thould be remanded, wherefore he concluded that the
commitment being by a Court of Record, and that for a eon-
tempt againft the Court, and that for not obferving of the
cuftomes ofthe City whichis againft the oathof a freeman,,
and which are confirmed by A& of Parliament, thac the com-
mitment is good and lawfull, and therefore prayed that the
prifoner might be remanded, And now this termeit was re-
folved by the Judges upon folemn debate,that the retorn not-
withftanding any of the faid exceptions was fufficient, Juftice
Maller;the Retorn is fufficient in matter and form,but for the
mateer of it,I fhal not ground my felf upon the cultom but up=
on part of the record, wh isupon the contempt; foralthough
1 agrec that Confuetndo loci is of great regard,yet Iconceive it

is not {trong enough to take away the liberty of a freeman by
Bb imprie
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imprifonment, Power to imprifon the body of a freeman
cannot be gained by prefcription or grant; and a grant is the
ground ofa prefcription, and therefore if it be not good in.
a grant , not in a prefcription : and I conceive that 1t is the
common law onely or confent to an A¢t of Parliament , that
thall fubje& the body of a freeman to imprifonment ; and.
it is refolved in the § Rep. 64. acc. in Clarkes Cafe, and a-
greed in 8 Rep,127, Thata conftitution cannot bee made by
a Corporation, who have power to make by laws upon pain
of imprifonment 5 becaufe’it is again{t the Statute of Magna
Gharta , wherefore I conceive the power to imprifon the
body ofa freeman cannot be gained by cultome, but although
it cannot be gained by cuftome, yet Quwi non tranfeunt per fe,
tranfennt per aliud, it will paffe as a thing incident to 4
Court of Record , and theretore although I'hold that the-
cuftome to imprifon is not good , yet I hold that the
imprifonment here by a Court of Record for a contempe
made unto it, as appeareth by the Retorne, here it
was ,is good; for in the conclufion of the Retorn it faith,
that he refufed in contemptin Curie, e, And that it is incident
to a Court of Record to imprifon, 8 Rep, 38.4. it is therere-
folved,that for any contempt done to a Court of Record the
Judges may impole a fine, and 8 Rep, 59. b. It was refolved ,
that to every fine, imprifonment is incident. -Further, Icon-
ceive that by the fame reafon that a Court of Record may
imprifon for a fine, they may imprifon fora contempt, and in
8 Rep, 6o, it is faid, that to imprifon doth belong onely to
Courts of Record, but which is in the point, it is refolved,
119. b. in Doétor Bonhams Cafe ythatitisincident to every
court of record,to imprifon for a contempt done to the court,
and hee faid, that if a2 Court of Record thould not have
fuch a coercive power they fhould bee in effe® no Court.
Wherefore hee conceived that the refufing to take the Oath
being a contempt; and that to a Court of Record, asit appea-
reth by the Retorn , that they may lawfully commit him for
this contempt. For the obje®ion that the debizo modo eleitns ,

" without fhewing how, istoo geaerall: Tg that he anfwered |

thac
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that it is onely matter of inducement , and there is’'no neceffi-

ty to fhew all matter of inducement. For the obje&ion that

he had not notice of the ele@ion : To that he anfwered, that

-here is geod notice, for by the Retorne it appeareth, that ac-
cording to the cuftome after he was ele@®ed , he was called to

the Court, and the Oath tendred to him,and he refufed,which

without doubt implies notice, ¢ gwod confbar clare non debet

verificare;& as after appearance, all exceptions to procefs are

taken away,as the books of 9 £.4,18. & 12 H.4.17,& 18. &

many other bookes are, fo 1 fay in this Cafe after appearance,

you {hall never fay that you had not notice, for by your ap-

pearance you admit it and the proces good, For the objecti-

on tothe Oath, that it is not good, becaufe it makes a man

abjure his trade, which is againft Law and reafon. To that I

anfwer , that the Aldermen are intrufted with the aflize of
Bread and Ale, and fo with Wine and Fifh,and therefore asit

is unreafonable, fo it isagainft the law, that duringhis office,

he fhould ufe the trade of which he hath Jurifdi®ion and
power to regulate and to punifh the mifdemeanors of it, and
therefore it is ena®ed by the Statute of 12 E. 2. cap, 6. That

no officer of a city or Burrough fhall fcll Wine or Vituals

during his office. It is true, that this Statute is repealed by the
Statute of 3 H.8. cap. 8. but there is a Provifo in the Statute

that it extend not to London, fo as the Statute of 12 E, 2. 1s
in force ftill as unto Londons Then the Oath makes him te
“2bjure no more then the law forbidshim to doe, and which
to doe by him were unlawfull, wherefore that exception is
not good. For the exception that the imprifonment is gene-
rall ; to that I anfwer, that it is miftaken, for 1t is onely untill
he take the Oath, and therefore the retornis good notwith-
ftanding that exception alfo : Now theend ofimprifonment
being obedience, and the party here not obeying but refufing
to take the Oath, for which he iscommitted , for my part, 1
conclude that he be remanded to prifon. Jultice Hearh, that

the Retorn is good in macter and forme , and I ground my

felfe upon the cuftome , for1 conceive that itisa good cu-
ftome, becaufe that the ground of it is good and reatonable ,

Bb2 ‘which
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tnall as was objeed, but it is untill he take the Oath, where-

which isthe government of the City, for that totally depends
upon the cuftome, and Ihold that the refufing to take the
Oath onely is no fufficient caufe of imprifonment , but as it is
an introdu@ion to the fupport of government, by keeping of
the cuftomes and priviledges of the City which every one by
the Oath of a freeman is bound to keep, and this cuftome 1s
not againft the Statute of Magna Charta 9 H. 3. cap. 29,
For that faith that no freeman fhall be taken and imprifoned
&c. but per legem terva: Now Confuetndo loci eft lex terre, for
in the Statute of 52 H. 3. cap. 3. There the law and cuftome
of the Realme are joyned together as Synonyma,words of the
fameintent. Forthe obje@ion , That the cuftome is not that
they who fhall be chofen Aldermen, thould be idonei &5+ habi-
les, but it is onely averred in the Retorn, that Langham here
chofen tobe Alderman is idonens & babilss «.to that I fay, that
we are to judge upon the Retorn asitis before us, and if up-
onthe whole matter there appeareth fufficient matter for us
to adjudge the commitment lawfull, beit true or falfe wee
ought to judge according to it, and if the Retorn be falfe,you
have your remedy by way of A&ion upon the Cafe ;.
and in this Cafe it is expreflely averred that the party cho--
fen is idonens & habilis o and it lies not in your power or in
ours to gaine-fay it, wherefore I conceive that exception

worth nothing; Iagree that the Statute doth not confirm il
and unreafonable cuftomes, but here I fay(‘as before )that this
cuftome hath a good and lawfull foundation, and thereforeit
may be well confirmed, and the Oath although it be in gene-
rall termes, yet it ought to be taken, that he doe keep and ob-

ferve fuch reafonable and lawfull priviledges and no other.

For the notice I fay that icis manifet, that he had notice,.
which he conceived would be good evidence to a Jury, and

that upon fuch evidence they would finde for the Plaintiffe ,
and for the debito modo elecins, he conceived it is good enough

becaufe that in the Retorn upon a Habeas corpms fuch precife

certainty is not required as in pleading, and for the impri-

fonment it is not in generall, and fo may happen to be perpe-

fore.

-
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fore upon the whole matter I conceive the retorn is fufficient,
- & that the prifoner ought to be remanded. Bramfton Chief Ju-
ftice; the cultome is good, and none of the exceptions to the
Retorn good, and therefore the prifoner ought to be reman-
ded, The queftion upon the cuftome is onely whether this cu-
ftome as itis here fet forth by the retorn to imprifon the bo-
dy ofa freeman be good or not, and asIhave faid before, I
hold it to be a good cuftome, & that upon this difference, that
acuftome generally to imprifon the body of a freemanisnot a
good cuftome, But a cuftome(as it is here)for a Court of Re-
cord to imprifon the body of a manwho is chofen a great of-
ficer for refufing to take the office upon him without which
the government cannot fubfift, is a good cuftome : Befides ,
here being a contempt refufing to take the Qach, the Court
may imprifon the body for ic , without any cuftome to helpe
it, foricisincident to a Court of record to imprifon, Tagree
the Cafe which was obje®ed by Mafter Sollicitor of 21 E, 1,
where the cuftome of Cambridge is, that the Vicechancellor
may imprifon a fcholler taken ina fufpitious place, that is no
good cuftome,for it ne way concerns the fupportation of go-
vernment or the Commonwealth, and they may punifh him
another way,which may be good and as effe@ual as imprifon-
-ment : but not fo incur Cafe, for if in this time in which
there aremany Aldermen wanting, all fhould be fined, what
will become of the government2 Further, I agree that the cu-
ftome to imprifon for forein buying and felling is no good
cultome ; upon the difference before taken , all great Officers
- have a proper Oath belonging to them, which is very needfull
for the greater ingagement of men in the due execution of.
their offices, which fo much concerns the Publike; and if they
refufe to take it, they are punifhable for it ; and this placefin
which Mafter Langham is chofen Alderman is the moft
great place of government in the Realme, and of:
greateft confequence to the whole Kingdome , and there-
foreif it fhould notbe fupplyed with Aldermen, who is it.
who doth not fee the great inconvenience which would fol-
low? and therefore I hold thatb the cuftome to imprifen untill
Bb 3 tee
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he take the Outh ; and fo by confequence the office upon him
(for refuling of the Oath is refufing of the Office)isa good cu-
ftome ; now for the Qath, itis the ufuall Oachwhichhath
been taken time out of mind,&¢c.And it is reafonable, and wel
penned ; for the Objection that it is unreafonable, becanfe it
makes 2 man to abjure his trade. To that Ianfwer, thatit is
reafonable and makes him abjure no more then the law for-
bids him to doe, for itis not reafonable that ke who hath the

Jurifdi@ion of affife of bread and ale, wine and fith , that hee

daring his Office thould fellthofe things by retaile. Now
thac the Mayorand Aldermen of London hath this Jurifdi&i-
on: Sce the Statute of 31 E, 3. cap. 10:for fith , the Statute
of23 H. 8. cap. 4. forale and beere, and 28 H.8,cap. 14. for
wine,where in thefe Cafes power is given to all head officers
of Cities, Burroughs and towries corporate to punith the of-
fenders againfk the rates and Affifes of che things aforefaid; &
by the Statute of 12 E, 2. cap, 6. itis expreflely ordained, that
no Officer of a City or Burrough fhould fell Wine or ViQuals
duaring his office. I confefle this Statute is repealed by the fta-
tute of 3 H.8. butyet there is a Provifion in that Statute that
it extend not to London, then the law being that none of
thofe things fhall be fhould by any Officer by retaile during
his office, the Oath which makes a man to abjure that which
the law forbids of neceffity ought to be taken as lawfull : be-
fides, there isa writ grounded uponthe Statute of 12 E, 2,
which y ou fhall find in cthe Regifter 184. 2. & Firz, N, B,173,
b,that the party grieved might have directed to the Juftices
of affifes commanding them to fend for the partiesand to do
right, &c. Wherefore Ihold the oath good and lawfull not-
withitanding this objeion. For the point of notice, I con-
ceive itis notneedfull, and if ic be, I aske who it is ought to
give notice in this Cafe; and I fay that no perfonistyed to'do
i, wherefore he ought to take notice of it at his perill, for
the debito modo elettus, 1 {ay that itis good,being in a Retorn
upon a Habeas corpus,& it is faid,that it wasfeczndiz confuern-
dinem , which includes all things needfull for the obje@ion ,
that it isaverred in the retorn that he wasidonens & habitis,puc

that
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that it is no part of the cuftom that it fhould be fo,for it is only
in generally §i aliguis liber homo, & doth not {ay habilis & ido-
neus,and therefore the cuftome thould not be good : I anfwer,
that it is averred in the Retorn, that it isfo, that he is ele-
&ed, and that is fufficient for usto ground our judgement,but
further I conceive that the debsto modo helpes it , wherefore
upon the whole matter I conclude that the cuftome is good
and the Retorn fufficient, and therefore that the prifoner bee
remanded.

Pafch. 18° Car in the Common Pleas.
Barrow againﬂ Woeod indebt.

23 8.~ N Debt uponan Obligation brought by Barrow a-
gainft wood the defendant demanded Oyer of the con-
dition ¢ ei legitnr, coc. and the effe@ of it was this,

" That the Defendant thould not keep a Mercers fhop
in the town of Tewkesbury, and if he did thatthen within

three moneths he thould pay forty pound to the Plaintiffe : -

upon which the Defendant did demurrein law, and the point
isonely whetber the condition be good or not. Serjant E-
wersy the condition is good, becaufe itis no totall reftraine,
for it is a reftraint here onely to Tewkesbury ,and not to any
other place, whereforeI conceive the condition good; T a-
gree the Cafein 11 Rep, §3.6. where a man bindes himfelf not
to ufe his trade for two yeeres, or if a husbandman bebound -
tre fhall not plough his land, thefe are conditions againft faw,
becaufe where the reftraint is totall although it bee tem-
porall, there the Condition is not good, but the condition is
not totally reftrictive in our Cafe; and he compared this Cafe.
to the Cafe in 7 H, 6.43. feoffee with warranty; Provifo,that
the feoffee {hall not vouch it is a good condition , becanfe
not totally reftrictive, foralthough thar the feoftee cannot
- vouch, yet he may rebut ; {o in this Cafe, althongh the Obli-
gor cannot ufe his trade in Tewkesbury, yet he may ufe itin

any other place ; and the Condition is not againt law, for if
. it
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it were fuch a condition, then I agree it wonld be'naught ; but
yet the bond would ftand good, for this is not a condition to
do an act weh is Malumin fefor there the condition is nanght
& the Bond alfo,as 2 E.4.2. b. by Choke & Inftit. 206. b,But
although a man cannot make a feoffement upon condition
that the feoffee thall not alien , yet the feoffee may bind him-
felfe that he will not alien and the bond is good ; and fol
fay in our Cafe ,and if the condition in this Cafe thould not
be good, it would be very inconvenient ; for it is a ufuall thing
in a towne in the Counttry, for a man to buy the thop of ano=
ther man and all his wares in it, and if (the fame being a fmall
town where one of that profeflion would ferve for the whole
towne ) hewho bought the thop and wares fhould not have
the power to reftrain him(the fame being the ground & reafon
of the contra@)from ufing of that trade in that place it would

- be very inconvenient, wherefore he conceived that the condi-

tion was good, and prayed judgement for the Plaintiffe. Ser-
jant Clarke for the Defendant,cthat the conditicn is not good,
foritis againft the law, and void, becanfe it takes away the
livelihood of 2 man,& that is one of the reafons againftMono-
polies, 11 Rep. 86, & 87. And that I conceive ts grounded
upon the law of God, for in Deut. chap. 24. ver. 6.1t isfaid ,
that you fhall not take in pledge, the nether and upper milftone for
that 7 bss life. So that by the law of God the reftraining of
any man from his trade which is his livelihood is not lawfull:
And furely , our law ought not to be againft the law of God ;
and thac is the reafon as I conceive,wherefore by our law the
utenfils of a mans profeffion cannot be diftreined , becaufe
by that meanes the meanes of hislivelihood {hould be taken
away. And 2 H.5.fo.5. b. by Hnll, the condition is againft
law, and yet the Cafe thereis the very Cafe with our Cafe,for
there a man was bound, that he {hould not ufe his Artin D
for two yeeres , whereupon Hall fwore by God, that if the
Obligee were prefent he thould goe to prifon till he had paid
a fine to the King, becaufe the Bond is againft law, and there-
with agrees the 11 Repe 53. 6. & 7 E, 3. 65. Afarmor cove-

nants not to fow his land ; the covenant is void, fo as I con-
ceive
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ceive thar although the condition be reftriGtive onely to
one place, or for a time, yet becaufe it takes away the liveli-
hood-of a man for the time, the condition is againft law, and
void, and he cited a Cafe in the point againft ‘Clegar and
Batcheller Mich. 44. Eliz, in this Court, Rot.3715. where
the condition of a Bond was,That he fhould not ufe his trade
in fuch a place, and it was adjudged that the condition was
againft law, and therefore the bond void, and for thefe rea-
fons he prayed that judgement mighe be entred., that the
Plaintiffe #ibil capiat per billam.Juftice Reeve did produce fome
Prefidents in the point;and he faid that the law as it had been
adjudged , ftood upon this difference betwixta contra@, or
Affumpfitsand an Obligation: A man may contract or promife
that he will not ufe his trade, but he cannot binde himfelfe in
a bond not to doe it ; for if he doe fo itis void. And for that
he cited Clegat and Barchellers Cafe before, that the obligati-
on in fuch Cafeis void,and he faid, that the reafon which was
given by one, why the bond fhould be void was grounded up-
onthe Statute of Magna Chartacap2g .which wills, That ne
freeman {hould be oulied of his liberties but per legem terre,
and he faid, that the word, Liberties, did extend totrades;
and Reeve faid , that by the fame reafon you may reftraina
man from ufing of his trade for a time, you may reftrain him
for ever. And he faid, that he was confident that you fhall
never find one Report againft the opinion of Hu/l,2 H.5.For
the other part of the difference he cited Hill,17 Fac.in this
Court, Rot. 1265. and 19 faciin the Kings Bench Braggs cafe,
in which Cafes he faid, it wasadjudged againft the AGion up-
on abond, but withthe A&ion of the Cafe upon a promife
thatit would Iye. But note, that all the Judges, viz. Foffers
Reeve and Crawley( Bankes being abfent )held cleerely, that if
the condition be againft the Jaw, thatallis void, and not the
condition onely as was obje@ed by Evers, and it was adjor-
ned. > '

Cc Ap-
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Apfly againft Boys in the Common Pleas ina
Scire facias toexecute a fine upon a Grant
and Render | Intrat’ Trin. 16.Car.

Rot. 112..

239¢ He Cafe upon the Pleading was this, afine upon:
I- a Grant & Render was levyed in the time of E,

4. upon which afterwards a Scire facias was

brought, and judgement given, and a writ of fei-
fin awarded but not executed, Afterwards a fine Sur conmfans.
de droit come ceo, &c. with proclamations was levied, and five
yeers paffed , and now another Scire facias is brought to exe-
cute the firft fine, to which the fine Sur consfunce de droir
come ceo ispleaded., fo as the onely queftion is, Whether the
fine with proclamatiens {hall barre the Scire facias or not,
Serjant Gotbeld for the Plaintiffe, it {hal not barre ; and his
firlt reafon was, becaufe not executed, 1 Rep. 96,97. and 8
Rep. 100, If a diffeifor at the common law before the Statute
of Non-claime, had levyed a fine , or fuffered judgement in a
writ of right untill execution fued, they were no barres, and
a fine at common law was of the fame force as it is now, and
ifin thofe Cafes no barre at common law untill execution,
that proves that thisintereft by the fine upon grant and ren-
der is not fuch an intereft as can barre another fine, before ex-
ecution, Befides, this judgementby the Scire facias is a judge-
ment by Statute, and judgement cannot be veided but by er-
ror or attaint: further, a Scire facias is notan A&ion within
the Statute of 4 H. 7, and therefore cannot be abarre,41 E,
3-13. & 43 E. 3, 13, Execution upon Scire feci retorned
without another plea ; and it isnot like to a judgement; for
there the party may enter, but not here, Befides , it fhall be
no barre , becaufe it is executoric onely and ix caffodia legss,

and. that whieh is committed to the cuftody. of the law,lthc
aw.
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law doth preferve it, as it is faid inthe 1 Rep. 134. 4. and
he compared it to the Cafes there put, and a fine cannot fix
upona thing executorie, and the eftate ought to be turned to
a right to be bound by afine as it is refolved inthe 10 Rep.
96. a. & 9 Rep, 106. a. Com.373. And the eftate of him by
the firft fine npon grant and render isnot turned to a right by
the fecond fine, Laftly, the Statute of 4 H. 7. isa generall
law, and in the affirmative, and therefore (hall not take away
the Statute of e, 2. which gives the Scire facias, and in
proof of that he cited 39 H. 6, 3.11 Rep.63, & 68. and 33 H,
8, Dyer15. Iagree the Cafe which hathbeen adjudged, that
a fine will barre a writ of error, but that is to reverfe a judge-
ment which isexecuted,but here the judgment is not executed
& therefore cannot be barred by the fine:wherefore he pray-
ed judgment for the Plaintiffe, Note , that it was faid by the
Judges, that here is no avoiding of the fine,but it {hal ftand in
force,but yet notwithftanding it may be barred; and they all
faid,that he who hath judgment upon the Scire facias uponthe
firlt fine might have entred, and they ftrongly inclined , that
the Scire facias is barred by thefine, and doth not differ from
the Cafe of a writ of error, but they delivered no opinion.

Taylers Cafe.

240, He Cafe was thus, The iffue in taile brought a For-
medon in Defcend, and the Defendant pleaded in

barre and confefled the eftate taile; but faid, that before the
death of tenant in taile 7. §. wasfeifed in fee of the lands in
queftion and levied a fine to him and five yeeres pafled , and
then tenant in tail dyed;and whether this plea be a bar to the
Plaintiffe ornot was the queftion, and it refted upon this,
Whether 7. S.upon this generall plea fhall be intended to bee
inby difleifin or by feoffement ; for if in by diffeifin, then hee
is barred,if by feoftement, not sand the opinion of the whole
Court was cleere without any debate, that he thall be inten-
ded in by diffeifin, and fo the Plaintiffe is barre as the bookes
Cc2 are,
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are,3 Reps 87. a. Plow. Com. Stowels Cafe, and Bansdy
Chief Juftice faid, that it fhall not be intended. that te-
nant in taile had made a feoffement to barre hisiffues unlefle
it be fhewed 5. and it lies on the other part to fhewir; and a
feoffement is as wellan unlawfull A& as a diffeifin, for it is a

difcontinuance.

Commins:againft Maflam in a Certiorare to
remove the proceedings of the (_om-
miJioners of Sewers.

241, THe Cafe upon thie proceedings was this, Leflee. for -
, . yeeres of lands within a levell, fubje& to be drown-.
ed by the Sea, covenanted: to pay all affeffements, charges
and taxes, towards or concerning the reparation of the pre- .
miffés : a wall- which was in defence of this levell and buile
ftraight , by a fudden and inevitable tempeft was thrown
down ; one within the levell fubje® to be drowned, did .
disburfe all the mony for the building of a new wal;and by the
order of the Commiffioners a new wall was built in the form
of a Horfhooe, afterwards the Comiffioners taxed every man
within the levell towards the repaying of the fum disburfed,
one of which was the leffee for yeers, whom they alfo trufted
forthe colle@ing of al the mony;& charge him totally for his
land,not levying any thing upon him in the reverfion,and alfo
with all the damages , iz, ufe for the mony; Leflee for yeeres
dyed, the leafe being within a (hort time of expiration, his ex+
gcutor enters, and chey charge him with the whole ; and im-
mediacely afcer the yeeres expired, and the execytors brought
this Certiorare, upon which there was many queftions. Juftice
Mallet, 1 conceive that the proceedings of the commiffioners
are not lawfully removed. into this Court, becaufeas I con-
cgive np Certiorare lies, to remove their proceedings at this
day, becaufe that their proceedings are in Engli{h npon which
Lcannot judge, for all our proceedings ought to be in Latine.,
| o o ‘ * Befides,
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Befides, I cannot judge upon any Cafe if it be not before usby
fpeciall verdict, demurrer or writ of error, and it isnot here
in this Cafe by any of thofe waies; and if it be here by Cer-
tiorare, yet we are not enabled to judge as this Cafeis; for
the conclufion of the writis. Duod faciamns quod de jure & fi-
cundumm legem,cGc. fuerit faciend,And as I have faid before,wee
cannot judge upon Englilh proceedings, and they have power
to proceed in Englifh by the Statutc of 23 H. 8, cap. 5.by
which Statute they have a kinde of legiflative power given,for
it doth notreferve any power to us, to redrefle their procee-
dings, and as Iconceive no writ of error lyeth at this day to
corre@t their proceedings, becaufe that they are in Englith ,,
and if they have Jurifdiction and proceed according to ir, we
have no power to correct them ; becaufe that the Statute
leaves themart large to proceed aceording to their difcreti-
ons, Butwhere they have no jurisdiction, there we may cor-
ret them, True it is, that before the Statute of 23 H. 8, there
are many prefidents of Cerzioraries to remove the proceediogs
of the Commiffioners of Sewers into this Court, forthen
their proceedings were in Latine,but I doe not finde any fince
the Statute : wherefore I conclude that no Certiorare will lic
in this Cafe, and then the proceedings not being lawfully re-
moved I cannot judge upon them, whercfore Ifpeak nothing
tothe matterin law contained in the proceedings of the com-.
miffioners, Hearh ; 1 conceive netwithflanding any thing
alledged by mybrother Adaller that this Court 1s well pof-
fefled of the Caufe, and may well derermine it : the queltion
here was nor,whether the Caufe be wel removed,but whether
the Commiffioners have well proceeded as this Cafe 1s,0r not; |
Ihold that the caule is well removed by the Certiorare, there
isno Courc whatfoever butis to be correed by this Courre |
I agree thar after the Statute no wric of Error lyeth vpon
their proceedings , but that proves not that a Certiorare lies
not, they are enabled by the Sratute to proceed according to-
their difcrerions, & therefore if they proceed fecundnim wquunas.
C&-bonum, we cannot correct them,but if they prcceed where.
they have no juifdiGion , or withour Commiffion, or contra-
Ce3 . Ty
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gy to their Commiffion, or not fby Jury, then they are to bee
corrected here: if a Court of Equity proceed where chey oughe
not,we grant a prohibition, Without queltion in trefpafie or

‘Replevin their proceedings are examinable here, and I fee

no reafon but upon the fame ground in a Certiorare they can-
not make a decree of things meesly collaterall, or concerning
other petfons ; here they have certifyed their Commiffion,
and that the aflefflement was by a Jury of twelve men, but
ifthey had certifyed that it was per facrament. Furasorum ge=
nerally without faying twelve men, it had not been good; as
it was by us lately adjudged , becaufe that for any thing ap-
peares to the comtrary it might be by two or three anely
where it ought tobe by twelve, and-Iconceived they have
well done here in laying all upor the leflee for yeeres , by the
Jaw of Sewers all which may be endamaged, or have benefit,
are chargeable , and it is in their difcretion fo ro doe, Butin
this cafe they may charge the leflee or leffor(if not for the fpe-
ciall covenant of the leflee)at their difcretions;for the Statute
faith, owners or occupiers;8 I conceive that the covenant here
doth bind the leffee,for it is prefumed that he hath confidera-
ble benefit for it and the Commiflioners may take notice of
it. Butif the covenant doth notbind the leffee, yet Ifor m
pare will not reverfe their decree for that, becanfe that whef@
they have Jurifdi®ion they may proceed according to their di-
feretions, 8 he covenanted to pay ali taxes cOcerning the pre-
miffes, and here it concerns the premiffes alchough the wall be
in a new form : & it was objected, that it is now fallen upon
an executor which is hard, which is not fo becaufe the tefta-
tor was chargeable, and here the executor occupiesalthough
it be but for a fhort time, and he was an occupier at the time
of the decree; and therefore it is reafon thac he fhonld bee
charged, Butitwasfurther objeited that he hath notafets,
T anfwer, that was not alledged before the Commiffioners,
and if an Acion be brought againlt executors at the common
faw , and they plead , and take not advantage of not having
aflets, itis their own fanlt, and therefore (hallbe charged : fo
here. But it was further objeded, that the C@»mmmﬁcgzers
ave
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have not Jurifdi®ion of damages, ziz. with theinterelt of
the money. ButI hold cleerely otherwife, that they having
Jurifdiion of the principall {hall have Jurifdi®ion of the
damages, wherefore I conclude that the Commiffioners have
well done, and that their decree is good. Bramffen Chiefe
Juftice ; in chis Cafe there are five points. Firft, whether the
covenant (hall extend to this new wall or not. Secondly,
whether this collaterall covenant be within their JurisdiGion
or not, Thirdly, whether their power doe extend to an exe-
cutor or not, Fourthly , whether they have Jurifdi®ion of
damages ornot. And laftly , whether their proceedings bee
lawtully removed by this Certiorare ornot : for the latterI
hold that their proceedings are lawfully removed, and that
the Certiorare lyethat this day to remove their proceedings ;
but I confefle if I had thought of it,X would not have granted
it fo eafily, but it was not made any fcruple at the bar nor any
thing faid to it, and hereafter Ihall be very tender in gran-
ting of them, True it is, beforethe Statute of 23 H. 8. they
were common , but there are few to be found afterthe Sta-
tute, and we ought to judge here as they ought to judge there,
and we cannot determine any thing upon Englifh procee-
dings, and at firlt I puc that doubt to the Clarks of the court,
Whether if we confirm their decree,we ought to remand it,or
whether we ought to execute it by Eftreat into the Exchequer
or not, & they could not refolve me;wherfore I much donbted

whether we might proceed to queftion their decree upon this

Certiorare or not, But becaufe L was enformed that the parties
by agreement have made this Cafe as it is here before us upon
the Certiorare,& have bound themfelvs voluntarily in a recog-
nifance to (tand to the judgement of the Court upon the pro-
ceedings as they were removed upon the Certiorare by the a-
greement of the parties, therefore I did not flicke upon the

Certiorare, becanfe what was done was by confent, & confern--

[fus tollit errorems, if any be. Now for the points as they arife
upon the proceedings of the Commiffioncrs, and for the firlt,
1 hold that the covenant doth well extend to this new wall

and the making of itin the forme of a horfhooc is not mate--
riall..



!

200

Pafch,18°. CARO L 1.

riall, fo as it be adjoyning to the land as it here was, for that
may be ordered according to their difcretions : it is 2 rule in -
law, that the covenant ofevery man ought to be conftrued -
very [trong againft himfelfe , and although that in chis Cafe
the new wall be not parcell of the premifles, as it was at the
time of the covenant , becaufe that the wall then in effeand
to which the covenant did extend was a ftraight wall, yet ac-
cording to the wofds of the covenant this taxistowardsthe
reparation ofthe premifles, and if it fhould not extend to this
new wall the covenant thould be idle and vaine, and cleerely,
the meaning of the parties was, that it thould extend to all
new wals.For the fecond point, I hold the covenant altheugh
it be a coliaterall ching wichin their Jurisdi@ion:true itis, as
itis faid in 28 H. 8, that contracts are as private Jawsbetwixt
party and party : but you ought to know that their commiffi-
on gives them power to charge every man according to his
tenure, portion, and profic ; and he who is bound by cuftome
or prefcription to repaire fuch walls is not within the words
of their Commiffion, yet it is refolved inthe 10 Rep.139,140.
in Kighleys cafe that the Commiffioners may take notice of it,
and charge him onely for the reparations, where thereis
default in him and the danger not inevitable , and by the
fame reafon you may exclude this covenant to be out of their
Jur:idiction you may exclude prefcription alfo. Iagree that
whete the covenant s meerly collaterall, as ifa man whoisa
ftranger covenants to pay charges for repairing of fuch a wall,
that that is not within their Jurifdiction, becaufe he is a meer
ftranger,& cannot be within their commiffion,but in our Cafe
it is otherwife, for the covenantor is occupier of the land,and
it hath been adjudged , that if lands or chattels are given for
the reparation of a Sea wal that it is within their Jurifdiction,
and they may meddle with it, and that is as collaterall as the
covenant in queltion, wheretore 1 hold that the covenant is
within their Jurifdiction. For the third poinc , 1 hold that
they may well charge the executor, for the executor here
hath the leafe as executor: but it was objected, that the
terme is now determined,and peradventure the executor hath

not
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not affets; To that T anfwer, that itis admitted that hee hath
-affets, for the Commiffioners cannot know whetherhe-hath
affets or not, and therefore he ought to have alledged the
fame before the Commiffioners, and becaufe he hath not done
it he hath loft that advantage, and it (hall be intended that
he hath affets by not gain-faying of it. Fourthly, for the da-
mages, I firft chiefly doubted of that, but now I hold thatic
is within their Jurifdiction : Put cafe that one in extreme ne-
ceffity, as in this Cafe,disburfe all the money for the reparati-
.ons of the wall, or Sea-banke, if the Cafe had gone no fur-
tther cleerely, he fhall be repaid by the taxand levy after, and
I conceive by the fame reafon they have power to allow him
damages and ufe for his mony ,for if it (hould not be fo, it
would be very inconvenient , for who would after disburfe
all the money to help that imminent danger and neceflity if
‘he thould not be allowed ufe for his money ,and the Le(fee
‘here is onely charged with the damages for the money colle-
-&ed which he had in his hands, and converted to his own ufe,
and therefore it is reafonable that he {hould be charged with
allthe damages. Befides, they having conufans of the prin-
«cipall, have conufans of the acceflory asin this Cafe of the
damages, and he urged Fitz. 113. 4. to prove that before the
Statute of 23 H, 8, they had a Court, and were called Jufti-
ces : but he held as it wasagreed before, That no writ of er-
ror lyeth after this Statute, but yet he faid chat the party griz-
ved fhould be at no lofle thereby , for he faid, that where the
party cannot have a writ of error, nor Audita querela, there
he (hail be admitted to plead, asin 11 H, 7. 10. 2, Where
a Recognifance of debt pafled for the King upon iffue tryed |
and afterwards the King pardons it , the pasty after judge-
ment may plead it, becaufe Audita guerels doth not lie a-
gainft the Xing , and where a man isnot party toa judge-
ment, there he cannot have a writ of error, bat there hee

may falfify, fo I conceive that he may in this Cafe, becaufe he .

cannot have a writ of error; and I conceive as it hath been
faid before, that after the Statute of 23 H,8. the Commif-
fioners of Sewers have a mixt Jurifdi@ion of law and equity.

D For
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For the Certiorare T will advife,he;@fter how I grant it, al-

‘though I conceive(as I have faid before) that a Cersiorare lies

afcer the Statute , and is not takenaway by the Statute,and I
conceive in fome cleernefle that it 1y be granted where any
fine is impofed upon any man by Commiffioner; which they
have authority to doeby their Commiffion as appeareth by
the Statute;to moderate it inCafe that it be.exceffive. Buc
asLhave faid before , becaufe that the parties by agreement
voluntarily bound themfelvesby Recogmifance to {tand to the

‘judgement of this Court upon the proceedings as they are

certifyed , that made me at this time not to ftand upon the
Certiorareswherefore I do confitm the decree.

242, Rolls moved this Cafe, 4 did fuffer B to-leave a trunk
in his houfe, Whether B might take it away without the fpe-
ciall feave of 4 was the queltion. Juftice AZalier leaveis in-
tended; but Rolls.conceived that he could not take it without
Jeave.. ;

“Hammon againft Roll P4/, 18fCax*in-tiée,Cmnmm

Pl

243.IN an A&ion upon the Cafe upon A[fumpfit , the Cafe
Lupon the fpeciall verdic was this, 4 and B were bound
jointly and feverally in a bond'to €, who releafed ro A,after-
wards there being a cornunication betwixt B & C cencerning
the faid debt, B in confideration that C would forbeare him
the payment of the faid money due and payable upon the
faid bond till fuch a day promifed to.pay it,&c. C for defanic
of payment at the faid day , broughe this AQion npon the
Qafe, B pleaded the generalliffue, and therenpon the whole
matter before wasfound.by che Jury.. Serjanc Clarke;. here
is not any, good confidlération whereupon to ground gn 4/

ﬁ‘ mpﬁ &
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pfit; becanfe by the releafe to one obligor the other is difchar-
ged; and then there being no debt there can be no confidera-
tion,& therfore the-promife void., becaufe it is but sudung pa-
&wum. Rolls contragy;thak thete isa'godd confidetation,bechufe
thatalthough by the releafe to one obligor, the debt & the o-
ther be difcharged fish modo, viz. if ‘the otherkan get it in his
power to plead, yet itis no abfolute difcharge, for if he can-
"not get it into his hand to plead it, he {hall never take gdvan-
tage ofit,and then if it beno abfolute difcharge , buf onely
[ub modo, viz., if he can procure it into-his hand toplead, thea
the confideration is good , for perhaps he fhall never get ic,
Juftice Foffer asked himif by thisreleafe the debt be not in-
tirely -difcharged : o which he anfwered No , asto B onely,
‘but /75 modo-as 1 have faid before ; ‘but he faid, and with him
agreed the whole Court , that the law is cleerely otherwife
that the debt is intirely gone and difcharged; and then cleer-
ly there can be no confideration in this Cafe. Juftioe Recve;
every promife ought to have a confideration, and that ought
to be cittrer benefit tohim that makesie, or difadvantage to
him to whom it ismade; and inthis Cafe the confideration
- which is the ground of the #(fumpfir is neither benefiz to him
that made it, nor difadvantage to him to whom it was made,,
becaufe_there wasno debe,forif it was totally difcharged by
the releafe ‘made to A. Crawley-agreed to it , Bankes
Chief Juftice was ‘abfent,. But becaufe the obligation was
laid to be ‘made in London, and no Ward or Parith certaine
put from whence the Vifne fhould come, they conceived
cleerly thatit wasnot good. s

Ddz Pafch,
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Pafch. 18. Car in the. Kings Bench
Heamans Flabeas Corpus..

Admiralty , upon which he prayed a Habeas cor-
pus,8 it was granted,upon which was this retorn,
" wiz, Firlt,the cultome of.the Admiraley is fer
forth, which is to attach goodsin canfa civili ¢ maritims, in
the hands of a third perfon, and that upon four defaults made;,
the goods fo.attached thould ‘be delivered to the Plaintiffe
upon caution put to reftore them if the debt, or other canfe.
of A&ion be difproved within the yeere ,and after four de--
faults made if the party in whofe hands the goods were atta-
ched, refufed to deliver them, that the cultome is to impri-
fon him untit], &c. Then is- fet forth how that one Kent was
indebted unto- 7, §, in fuch a fumme upon agreement made
Super aliwm mare, and that Kent dyed, and that after--
wards /. S. attached certain goods of Kextsin the hands of
the faid Heaman for the faid debt, and that after upon fum-
mons. foure defaults were made, andthat I. §. did tender
caution for the redelivery of the goods fo attached and
condemned, if the debt were difproved within the yeere; and
that notwithfanding the faid Heamar would not deliver the
goods, for which he was imprifoned by the Court of Admi-
ralty untill, &c. widdrington of counfell with the prifoner , .
tooke this exception to the Retorne, that it appearettiby the
Retorn that Kest who was the debtor was dead before the
attachment, and you fhall never attach the goods-ofany
man as his goods after his death, becaufe they are not his-
goods, but the goods of the executor in the right of the tefta-
tor; Befides, although the attachment be upon the goods, yet
she Acion ought to be againft the perfon which cannot bee
hg being dead, wherefore he prayed chat the prifoner mig;u:.
£

2.-44‘Rlcb4rd Heaman was imptifoned By the. Court. of:
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bee difcharged. Halessthat the attachment is well made,not-

Withftanding that the party was dead at the time of atrach-"
ment, for it is the cuftome of their Court fo to proceed,al-

though that the party be dead, Befides, he faid.that although

that the party were dead , yet the goods are bona defunét,

and to provethat he cited 10 E. 4. 1. the opinion of Danby

and Catefby. That the grant of Omnia bona & catalla fua by

an executor will not pafle the goods which he hath as execu-

tor, becaufe they are the goods of the dead, But note that it

was here faid by Bramfton Chief Juftice, that it had been ad-

judged divers times againft the opinion aforefaid , chat it paf-

feth the goods which the executor hath as executor: and hee

faid, that if a man hath a judgement againft an executor to re-

cover-goods,the judgement {hal be thathe recover bona defur-

¢¢i. To that the Court faid, thatthe judgement is not guod

recuperet bona defuntli, but guod recuperet the goods which

Sfuernnt bona defunéti. For the objeion,that the plaint ought

to be againft the perfon, which cannot be when he is dead, to

that Hales faid that in the Admiralty the AQion is againft the

goods, and therefore the death of the perfon is not materiall;

to that Juftice Hearh faid that it is the party whoischarged ,

the goods are onely chargeable in refpect of the perfon,and

you fhall never charge the goods alone, but there ought to

be a party to anfwer. Hales, if they have jurifdiGtion they

may proceed according to their law,and we cannot hinder it:

to which Heath{aid , take heed of that, when it concerneth

the liberty of the fubje&, as in this Cafe. And note, that

Bramfton Chief Juftice asked the Pro&or of the Admiralty

then prefent this queftion, Whether by their law the death of
the party did not abate the A&ion; and he faid that i did 5,
then faid che Chief Juftice,itis cleere that an atzachment can-

not be 2gainft the goods the party being dead, wherefore by

the whole Court the coftome to attach goods after the death

of the party is no good cuftome, and therefore they gave.
judgement chat the prifoner fhould be difcharged.

Dd3. 245, Note.
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245. Note that Bramfton Chief Jultice and Hearh Jultice
faid in evidence to a Iury, that 2 will without a feale is good
to paffe the land, and that it is Forgery expreflely by the Sta-
tute of 5 Elsz. cap. 14. to forge a will in writing, :

Pafch.18. Car’ in the Kings Bench.
Futham againft Fulham in a Replevin.

246 « He Cale was thus, Henry the 8. feifed of a Man-
nor , in which are Copyholds, grants a copyhold
for life generally,'& whether this be a deftroying

~of the copyhold or not, was the queftion. And it
was argued by Harrss that the grant was utterly void, becanfe

the King was deceived in his grant,for he faid,tl_\SVKing had e-

le@ion to grant it by copy , and therefore it fhall not be de-

ftroyed by a generall grant without notice, and cited many

Cafes to prove that where the King is deceived in the law, his

Grant (hall bee void ; but Bramfton Chief Juftice and the

Court faid , that it never recited in any of the Grants of

the King what is Copyhold, and they were cleere of opinion

that the Grant was not void. But whether it deftroy the co-
pyhold or not fo as the King hath not ele®ion to grant the
fame after by copy, that they agreed might be a quefti-
on, Serjant Rolls at another day argued that the copyhold
was deftroyed by the Kings grant,but hee agreed that it is not

‘reafon that the Patent {fhould bee utterly void , for that he

faid would overtumne all the Kings grants,for there is not any
Patent thatever recited copyhold, and therefore the quefti-
on is,whether the copyhcld be deftroyed or not; and he argu-
ed that it is, becaufe there needeth not any recicall of copy-
hold, Br, Pat, 93. Itis agreed that where the King grants
Iand which is in leafe for terme of yeers of one who was at-

tainted
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tainted, or of an Abby or the like,that the grant is good with-
out recitall of the leafe of him who was attainted, &c. For he
fhall not recite any leafe but leafes of Record, and therewith
agreeth I Rep, 45. 4. and Dyer,fo. 233, pli10,& 11, Now
he faid there is no Record of thefe copyholds , and therefore
there needs not any recitall of them, and therefore the King
is not deceived.. Further he faid, that no man is bounden to
inform the King in this Cafe, and therefore the King ought to
take notice, and then the reafon of the Cafe of a common
perfon comes to the Kings Cale, becaufe the copyhold was
not demifeable for time as before according to the nature of
a copyhold, and therefore of neceffity is deftroyed , and the
Conrt as I faid before, did conceive the Cafe queftionable. .

Burwell againft Harwell in a
Replevin.

247TH€ cafe was fhortly thus ,a man acknowledged a Sta-
& tateand afterwards granted a Rent charge, the land
is extended, the Statuté is afterwards fatisfied by efuxion of
time, and the grantee of the rent did diftrain ; and whether
hé might without bringing a Scire fiucias, was the queftion.
And:the "Cafe was feverall times debated at the Barre, and
now upon folemndebate by the Judges at the Bench, refol-
ved, But firlt, there was an exception taken to the pleading ,
which was, thatthe avowant faith , that the Plaintiffe took
the profits from fuch a time to fuch a time by which he was
fatisfyed , that was faid to bea plea onely by argument, and
not an exprefle averrement, and therefore was no good mat-
ter of iflue, and of this opinion was Jultice Heath in his argu-
ment, but Bramfton Chief Juftice, that itis a good pofitive
plea, and the Plaintiffe might have traverfed without that,
-that he was fatisfyed modo ¢5 forma, and in Plowd, Comment,
in Buckley and Rice Thomas Cate , there, uz, com, tam, quim,
are good iffues, Now for the point in law, Juftice Maller was

for the ayowant , that the diftrefle was lawfull, the gran--
4 tee
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tee of the Rent cannot havea Scire facias , becaufe he is a
ftranger , and a {tranger cannot have a Scire facia, either to

acceunt, or have the land back again. The Cafes which were

objeted by my brother Rolls,viz,32 E,3utit. Scire facias 101,
Br. Scire facias. 84. & Fitz. Scive facims. 134, -That the feof-
fee thall have a Scire facias, doe not come to our Cafe, for
here the grantee of the Rentis a ftranger not onely to the Re-
cord but to the land, which the feoffee is not. Further it was
obje@ed , that the grantee of the rent claimes under-the co-
nufor, and therefore thall not be in better condition then the
Conifor, there are divers Cafes where grantee of a rent {hall
be in better condition then the CGonufor, the Lord Adownz-
joyes Cafe,a manmakes a leafe for yeeres rendring rent, and
afterwards acknowledgeth a Statute, and afterwards grants
over the rent, now it is not extendable. Befides it was obje-
&ed , that if this thould be {fuffered it would weaken the affu-
rance of the Statute and difturbe it : T agree that may be, bue -
if there be not any fraud nor collufion,it is not materiall ,and
then he being a ftranger, if he cannoc have a Scire facias, hee
may diftrain : it isa rule inlaw Duod remedio deftitnitar ipfa
re valet, fi culpaabfit. 21 H.7. 33, Where there is no Acion
to avoid a Record,there it may be avoided by averrement.&c. -
18 E.4.9. & 5 Rep. 110, 32 Eliz. Syers Cafe, aman indi-
&ed of felony done the firft day of May where it was not
done that day, he cannot have an averrement againt it, but
his feoffee may, 1 2 H. 7. 18. The King grants my land unto
another by Patent, L have no remedy by Scire facias, 19 E. 3.
Br. Fanxifer of recovery, §7.F, N.B. 211,20 E.3.,6.9 E. 4.
38.4. A man grants a rent, and afterwards fuffers a recovery,
the grantee thall not falfify the recovery becaufe he isaftran-
ger to the recovery, but he may diftraine which is the fame
Cafe in effec with our Cafe : for which caufe I conceive that
the diftrefle is good, and that the Replevin doth not lie. Ju-
ftice Heath ;the diftrefle is unlawfull for he ought to have a
Scire facias , cleerly the connfor ought to bring a Scire facias,
See the Statute of 13 E.x1.Fulwoods Cafe,4 Rep.2 R.3.& 15 H.
7. and the reafon why a Scire facias is granted is, PCCall.llfC

fhat



Pa[ab. 18, Carouw 1,

209

that when a-pofleflion is fetled , it ought to be legally evi-
&ed. Befides, it doth not appear in thisCafe when rhe time
expiréd : belides; cofts are ta be allowed in a Stacute as Fal-
woods Cafe is, and the fame ought to be judged by the Court
and not by a Jury, which is a reafon which ftickes with mee,,
fee the Statute of 11 H. 6. it is objected that the Grantee of
" therent cannot have a Scire facias, it will be agreed that the
conufor himfelfe cannot enter without a.Scire facias, and I
conceive 4 fortiori not the grantee of the rent, I doe not
fay here there is fraud,but greatinconvenience and mifchief if
arrerages incurred fora great time(asin chis Cafe it was )(hall
be all levyed upon the conufee, for any fmall difagreement,as
for a fhilling, without any notice given to him by Scire faci-
as , and he {hould be fo oufted and could not hold over, 1
hold that of neceflity chere ought to be a Scire facias, and he
ought to provide with the grantorto havea Scire faciasin
fome fictime, bur I hold that the grantee here may well have
a Ssére facias, 1 agree the Cafes where it is to aveid a Record,
there ought to be privity,as tive bookesare, but here he doth
not aveid the Record, but allowes it , for the Scire facias
ought to be onely toaccount, 38 E. 3. Thefecond conufee
of a Statute fhall have a Scire facias againft the firfk
conufees and I conceive that by the fame reafon the
grantee of the rent here fhall have it, and in that Cafe there is
no privity betwixt the firft -conufee and the fecond conufee ;
for which caufe he did conclude that the diftreffe was unlaw-
full, and that the Replevin would well lie. Bramfton Chief
Juftice for the Avowant, that he may well diftrein,and can-
nothave a Scire facias,butif he may havea Scire facias, yec
he may diftreine withont it. There ts no authority in the
daw dire@ly in the point-n this Cafe : T agree that if therebe
any prejudice to the.conufee, there it is reafon to have a Sci-
re facias, It was objected that it is a conftant courfe to have a
Scire faciasin this Cafe. But Ibelecve you will neverfinde a
Scire facias brought by the grantee of a rent, or other profit
apprender.  Befides, the beft way to-judge this Cafc is to ex-
~amine what the Scire facias is which-ought to.be brought,and
' Ee what
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what the judgement is which is given upon it whetlier hee
may recover the thingin demand or not v, 32 E, 3, Firz.
Scire facias 101 & 47 E. 3+ 11 which are brought ro have
account, and to thew caufe wherefore he fhould not have the
land : fee Fitz. Scire facias 43.v. The old entries, the judge~
ment which is given thereupon, and the demand there is gnod
tenement, prad.redeliberatnr,and may the grantee in this Cafe
have the land and thing in demand ? certainly not, and that
gives fufficient anfwer to the Cafes objeted by my brother
Heath , where the fecond conufee fhall have a Scire facias a-
gainft the firlt, Befides, you {hall never finde in all our bookes
that a man thall have an attaint or a writ of error, but he who
may be reftored to the thing loft by the judgment or verdi&,
2 R, 3. 21 Dyer. 89, 9 Rep. the Lord Sauchars Cafe, fo in
debt and erroneous judgement upon it wherewith agrecth.
Dottor Draries Cafe, 8 Rep. 12, & 18 E, 3. 24. the feoffee
fhall have a writ of Error, becaufe he fhall have the land, and-
fee 32 E. 3. Scire facias 101. And the grantee {hallnot have
a writ of Error in this Cafe npon erroneous judgement, and
for the famereafon he fhall not have a Scire facias, and the
grantee cannot have a Scire facias for want of privity, and
therefore I conclude that he cannot have a Scire facias, for if
he might , certainely it would have been brought before this
time, either for this canfe,or for fome other profit apprender.
It was objected that he fhall not be in better condition then
the conufor, thatis regularly true asto the right, but he may
have another remedy. It was obje@ed that the reafon why
that a Statute without a Scire facias (hal not be defeated is, .
becaufe he is in by Record,and therefore thall not be defeated
without Record , but that isnot the true reafon, but the rea-
fon s, becaufe the conufee ought to have cofts and damages ,
befides his debt , as is FullWoods Cafe 4 Rep.and 15 H, 7.16.
is, that the Chancellor fhall judge of the cofts and damages
But 47 E. 3. 10,8 46 E.3.8cire facias 132, by all the Judges
that they lic in averrement. But here an inconvenience was
objected, that greatarrerages thould be put upon the conufee

for a little miftaking;to that he faid,that ofa fmall miftace the

Court -
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Court fhall judgea it (hal not hurt him,but ifhehold over be-
ing doubly fatisfyed, it is reafon that he pay the arrerages;and
he put this Cafe, A man acknowledgeth a Statute , and after-
‘wards makes 3 leafe to begin at a day to come, the leffee fhall
have a Scire facias ; for where remedy doth faile, the faw will
helpe him, for which caufe he concluded, and gave judgement
for the avowant.

Trin. 18, Car' in the Kings Bench,
Paulin againft Forde.

248, & N A&ion upon the Cafe brought for words,jthe
words were thefe,Thou art a theevifh Rogue,&
haft tolen my wood,innnendo lignum ¢5c.Gard;
the words are not a&ionable, becanfe it {hall

be intended wood ftanding or growing and.not wood cut

down, and fo he faid it had been adjudged, fo if a man (aies of
another,that he hath ftollen his corne or apples,the words are
not aionable, becaufe they fhall be intended growing,

* Bramfton Chief Juftice, that the words are actionable, becaule

that wood cannot otherwife be meant,but of woed cut down,

becanfe it is Arbor duwm crefcit,lignum dum crefcere nefcit, for
which caufe he conceived that the words were actionable,
and it was adjorned.

Ee2 249,



212

Trinmi 182, CarO1I.

Chambers and bis wife againft Ryley.

349. Ction npon the Cafe for wards, the words were

"M.thefe , Chambers his wife isa Bawde and keepes a.
Bawdyhoufe ;- for which words the A&ion was brought, and
the conclufion of the Plea is ad damnum ipforsim. Wright ; the
words are not aGionable,becaufe it is not the wife chat keeps.
the houfe but the husband, and therefore the fpeaking the
words of the wife cannot be any.damage to him ;-but admit-
the words were_actionable , the husband onely ought to
bring the A&ion; becaufe the fpeaking of the words is one-.
ly to his damage. BramfforChief Jultice; the wife only is to
beindi®ed for thekeeping of a Bawdyhoufe , and therefore
fhe onely is damnifyed by the words, and the husband,
ought to joyne in the A&ion, but that is onely for. confor-
mity, and the conclafion of the Plea is good, for the damage
of the wife is the damage of the husband, and therefore 44
dampumipfornm good. And here it was agreed that to fay
that awoman is a Bawde,will not beare an-Action, butto fay',‘
fhe keepes a Bawdyhoufe, will, Porter, who was for the Acti-
on cited-a Cafe, which was thus.  One faid of the wife ofa-
nother that the had bewitched all his beafts; and-{he and her
husband joined in an Action , and upon debate it was adjudg-
ed good, and there thé conclufion alfo-of the plea was ad
dampnm ipforns, ’

RiCkﬂf
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Rickebies Cafe.

250, Ickebie was indicted in Durham for murder,and
N\ afterwards the indictment was removed into the
Kings Bench, where he pleaded his pardon;which pardon had
thefe words in it , viz. Homicidium feloniam, felonicam inter--
feitionem, necem, (Gec. fen quocungne alio modo ad mortem deve-
nerit. And note,there was a Non obffante in the pardon of any
Statute made to the contrary, and whether thefe words in
the pardon were fufficient to pardon Murder or not,was the
queition. Hales for the prifoner faid, that the pardonwas
fufficient to pardon murder , and in his argument firlt he con-
fidered whether murder were pardonable by the King at the
common law or not, and. he argued that it was, the King is
interefled in the fuit , and by the fame. reafon he may pardon
it It is true that it is AMalum in fe, and therefore will not ad-
mit of difpenfation, nor canan appeal of murder which is the
fuit of the fubject be difcharged by the King,but the King may
pardon Murder although. he cannoc difpenfe with ic : fee
Bralton lib, 3.cap. 14+ And the law-of the Jewes differs from
our law,& fothe conttitutions of other Realms;then the que-
ftion is, Whether this prerogative of the King to pardon mur-
der be taken away by any Statute ornot, and firft for the Sta-
tute of 2 -E. 3. cap, 2, upon which all. the other Statutes de-
pend: that Statute was made onely to prevent the frequency
of pardons, but. not totally to. take away the Kings preroga-
tive,for the words of the Statute are, That offendors were in-
couraged becanfe that charters of pardon were fo eafily gran- -
ted in times paft; &c. And the Statute of 13 K. 2. cap. 1. 2d-
mitsthe power and. prerogative of the King of pardoning
murder notwithftanding the former Statate, for that Starute
prefcribes the forme onely, and 13 R. 2, in the Parliament
Reoll, Number. 36. the King faith, faving his prerogative. The
next thing confiderable here is, admitting murder pardonable.
by. the King, Whether in this pardon there be fufficieat words
' Ees, to.,
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to pardon murder or not, and he argued that there was; and
firlt for the word(felony) and he faid, that by the common
law pardon of felony is pardon of murder; the Statute of
18 E. 3. cap. 2. inables Juftices of peace to heare and deter-

“mine felonies,and in § E. 6, Dyers 69. a. it is holdencleere-

ly that the Juftices of peace by virtue of that A& haye authori-
ty to inquire of murder ,becaufe it is felony , and in Infir.
391. 2. By the law at this day under the word (felony) in
commiffions,&c.is included Petit Treafon,Murder,&c.Where-
fore murder being felony, the pardon offelony is the pardon
of murder. Further he faid, that the pardon of manflanghter
isa good pardon of murder, for hee faid that murder and
manf{laughter are all one in fubftance, and differonely in cir-
cumftance, as the booke in Plowd, Comment, fol. 101. is, and if
they were divers offences, then the Jury could not findea
man indited of murder guilty of manflaughter,as it was in
the Cafe before cited. The laft words are, & guocungne alio
modo ad mortem devenerir , whichextends to all deaths whace
foever,and ifit fhould not be fo the Statute of 13 R, 2.thould
be in vaine. I agrec the booksof 1 E. 3.14. 22. Aff. 49. &
21 E. 3,24, obje@edon the other fide, that the pardon of
felony doth not extend to treafon, with which the Infirares ,
391. agrees, they make not againft me, fee the Statute of 25
E. 3,cap. 2. and the bookes of 9 E. 4.26.by Billing’. & 8 H,
6. 20. by Strange, they are but bare opinions. It was objeted
that an indi®ment at the comon law {hal not extend to mur-
der unleffe the word (\Maurdravir)bein the indi®ment : Tan-
wer that a pardon of felony may pardon robbery, and yet
here ought to be alfo Robberia in the indi@ment. A pardon
need not nor can follew the forme of indi@tments,the offence
apparent it {ufficeth, Further he argued, that the King might
difpenfe with the Statute of 2 E. 3. & 13. R. 2, bya Nonob-
ftante. It was obje@ed that the Kings grant witha Nox ef-
fRante the Statute of 13 R, 2. cap. 5. of the admiralty is not
good, and that fo of a pardon of murder with a No# obfante:
to that he anfwered, and tooke this difference , Where the

fubjet hath an immediate intereft in an A& of Paliament,
there
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there theKing cannot difpenfe with it,& fuch s the cafe of the
Admiraley , but where the King is intrufted with the mana-
ging of it, and the fubject onely by way of confequence, there
hemay: fee 2 R. 3. 12, &2 H, 7. 6. It was objected that
the King cannot difpenfe with the inquiry of the Court upon
the Statute of 13 R, 2.cap. 1. To that he anfwered, that the

inquiry is the Kings fuit, and therefore he may difpenfe with -

it : See 5 E. 3.29, Lt was obje@ed further that the pardon
faith Pude indictarns eft, Tothat he anfwered, That if it bee
left out it is good without it, for the fame is onely
for information : See 36 H. 6. 25. And the words of
pardon are ufuall to fay , Pude indiftatus vel non indiatns,
wtlegar vel non milegar: and that would avoid all pardons
before if it {hould bee fuffered , and for thefe caufes hee
concluded and prayed that the pardon might be allowed,
Shaftoe’of Grays Inne at another day argued for the
King, that the pardon was infufficient , and firlt hee
faid , That the words of the pardon were not fufficient
to pardon murder. For the words Homicidinm and Felo-
nicam interfectionem are indifferent words , and therefore
{hall not bee taken in a ftri® and ftrained fenfe, It is
true that killing is the Genns , but there are feverall fpe-
cies of it and feverall offencess Now for the word (Fe-
lony) I conceive that the pardon of felony will not par-
don murder, 7i. 33 H. 8, 50. fo. 4, Dyer. But yet I
conceive that felony in the generall fenfe will extend to
murder, but not in a pardon, for there ought to bee
precife and exprefle words, and fo are the bookes of 8 H,
6. 20.by Strange, and 22 H., 7. Keilway 31, b. expreflein the
point , Hill. 2. Jac. Jnftitur. 391. a. and Stamford Pleas
of the Crowne, 114. 4 If a2 man bee indiGed for an

offence done uvpon the Sea, it is not fufficient for the in--

dictment to fay Felonice, but it ought alfo to fay Pirari-

s¢. And pardon of all felonies is not a pardon of Pira--

cy, by the fame reafon, here pardon of Felony is no

pardon. of Murder : for the lalt words Quscangne alio.

modo -
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modo ad mortem pervenerit, thefe words doe not pardon
Murder, becaufe they are too generall, v, 8 H. 4, 2. &
29 Afl. Pl. 24. And cleerely if there were but thefe ge-
nerall words they ‘would not pardon Murder. It was
objedted that thefe words are as much as if murder had
been exprefled in the pardon. To that hee anfwered, that
the Statute of 13 Ry 2. cap. 1. faith that the offence it
felfe ought to bee exprefled and doth not fay by words
equipollent, and the ritle of the Statuteis, that the offence
committed ought to be fpecifyed, In all pardons the
King ought to be truly informed of the forme, as alfo of
the indictment and proceeding upon it : Sec 6 Rep. f2.13,
and here is no recitall in the pardon, 9 E. 4. 28, 8 H. 4.
2, Pardon of Attainder doth not pardon the felony,
and pardon of fclony doth not pardon the Actainder. I
agree that the Xing may pardon his fuit, but _the fame
oughe to bee by apt words. The words of Licet indictatus, or
non indictatns,Will not help ityit gocthto the proceedings one-
ly, and not to the matter. Befides, the law prefumes that
the Patent or pardon is at the fuggeftion of the party,
and therefore if the King be not rightly informed of his
Grant, hee is deceived, and the grant void , and per-
haps if the King had been informed that the fact done
was murder, hee would not have pardoned it, and the
words Ex certa (cientia {hall not make the Grantgood ,
where the King is deceived by falfe fuggeltion of the
party : See Alronwoods Cafe, 1 Rep. 46. a. & 52, b, 9
E. 4, 26, b, is anauthority in the point by Biling Charter
of pardon ought to make expreffe mention of murder, or
otherwife it will not pardon it ;and 32 H. 7. 91. 4, Keil-
way, Pardon of all felonies will Lot pardon murder , B
Charter de pardon 10, there ought to be exprefle words
of murder in the pardon: Sec the O/d Entries, 455, 2 H.
7- 6. by Ratcliffe objected , that the King may par-
don murder with a Non obffante, that I agree, bu it ought
to bee by exprefle words : See Sramford Pleas of the Crown

fa.
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fo. 103, 104, and 19. 2. Where it is faid , thatr a par-
don of all felonies doth not extend to murder. Befides,
1 conceive that a No# obffante cannot difpence with the
Statute of 13 R. 2. I agree that where there is a penal-
ty onely given by the Statute, there the King may dif-
pence with it, I agree the booke of 2 H. 7. 6. thereit
was a penalty onely. I agree alfo that the King may dif-
gence with the Statute of Owiz emptores terrarum , asthe
sooke is, N. B, 3. 211. f, Bur when aStatute is abfolute
and not Sub mode, there hee cannot difpence with it :
Sec 18 Eliz. Dyer. 352. and 8 Rep. 29. Princes Cafe ,In-
ftitut. 120. 2. and Hoberts Rep, 303. The King with a
Non obftante cannot difpence with the Statute of Simony,
becaufe it is a pofitive law and not S#b modo, and this
Statute of 13 R. 2. is for the common good, It was ob-
je@ed that the King may pardon murder by the common law,
and that the Statute of 13 R, 2. takes away the inquiry cnely;
further, it was obje@ed, that the Statuce of 2 E, 3, did allow
that the King might pardon murder, but not fo eafily,and the
Statute of 13, R,2,is faving our regality, by which was conclu-
ded that his prerogative is faved. Braffen fo. 133. . faith
that the Kings pardoning of murder was contra juftitiom ,

and Regifter fo. 309. Se defendendo and per infortuninm
onely are pardonable, and that well expounds the Sta-

tate of 2 E. 3. cap- 2. which ena&s that Charters of pardon

fhall bee onely granted where the King may doe it by his -

Oath ; that is co fay, where a man killsanother Se Defen-
dendo, or per infortuninm : and for the faving of the rega-

lity which 1s in the Statute of 13 R. 2. To that I fay, that.
the judges ought to judge according to the body of the.
A&, and chat is expreflfe that the King cannot pardon -
murder, 5 E. 3. 29. and Kelway 134. there it is difputed, but-
yet it came not to our Cafe, for thatisonely ofa pardon of -

the Kings fuit: and for thefe reafons he prayed that the par-

don might notbe allowed. Keeling for the King, that the-

pardon 1s not fufficient to pardon murder: The Kings par-

dons ought to be taken ftrictly,and fo is the 5 Rep, The quefti- -
Bf ‘ on
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on here is not, whether the generalf words thall extend to
murder, bue whether it ought to be precifely exprefled in
pardon or not, and he held that it ought; and he held that
the King cannot difpence with the Statute of 13 R. 2. by a
Non obftante the booksof 2 R, 3,& 2 H. 7,6.& 11. Rep,88.
That the King may difpence with a penall law heagreed , but
he faid thac this A& of 13 R, 2. bindes the King in point-of
juftice, and therefore the King cannot difpence with it, and
Inftituces 234. the King by a Num obflante cannot difpence
with the buying and felling of offices contrary to the Statute,
becaufe it toucheth and concerneth Juftice, Wherefore hee
prayed that the pardon might not be allowed,

CFINIS.










AN EXACT TABLE TO THESE REPORTS
Alphabetically compofed by the Author.

Abatement of writ See Title Writ,
Acceptance,

\ Here a Wimeife hathnotarea-

{onable fum delivered to him,

for Coftsand charges, actording to the

diftance of place, a$ the Stat. of 5 Q. 9.

faith, yet if he accept it; it fhall bind him.
See Tiv, witmeffes. 1. - C

Accompt.

For what things a husband who is adei-
piftracor to his wifé, (hall be accompe-
“able'in the Ecclefiafticall Court 5 for
‘whit not.”’ -~ paa4.pl6g.

Wheteé i accompt by Bill lyes for an Ae-
turney of the Comton Bench, Kings
Bench, or Exchequer 3 and where in
an accomwpta man {hall recover Dam-
mages upon the fecond judgement,

L+ g9, & 100.pla71,

In Debt upon an accompt it fufficeth to
fay that the Deféndant was indebied to
the Plaintiffe upon an accompt pro di-
werfis mercimoniis without reciting the
particulars. 102, pl.1yg.

Aétion upen the cafe,

Where if 2 man fue another, in the name
of a third perfon, without his privity,
.an a&ion upon the cafe will lye againft
him, where not ? 47.pl.76.

Where one who is not of the Jury, cau-
feth himfelfe to be fworne, in the name
of one retorned of the Jury, and gives
his Verdiét, either party may havean
alion upon the cafe againft him,

81 pli3z,

A man retorned cited in the Ecdefiafticall
Court ‘where he was not cited , fhall
have-an adion upon the cale. 99.pl.169.

AEtion upon the cAl¢ for words.

What words thall be a@ionable and what
net? pa.r.pli.paz. pli7,18,& 19,
pa. 15.pL. 37. x9.pl. 44. 20pl 45.58,
plgo. 59 plos. & 63.76.pl. 1149, 82.
pl.r35. 107.pl.184. 10, pl187. 113,
pligr, 115.plixgz. 118, plags. 119,
pl. 197. 146.pl. 217.- 62. pl, 96, 211.
pl. 248, & 212,249, ©

AGtio perfonalis moritser ¢ perfona,

What (half be {aid o be anadion perfo-
nall, and t6 dye with the perfon, what
not, .o Cr .13, & 14,

 Alimony.

Where a man'puts his wife from him, be
is compellable by the Ec¢lefiafticall
Court to allow her Alimoty. 11 pl.31.

The High- Commiffion Court had:not
power to allow Alimony. 8o.pl129,

Amendement.

Where amendment may bein the inferlour
Court after Error brought, where not.
‘ 72.pl100.
No amendements. allowed in Courts be-
low., ' 78.pl.124,
No amendement aftera Verdi& without
confent, 82.pl133.
A Declaration cannot be amended in
fubftance, without a new originall, o-
therwife of forme. 93.pliér.
G g A
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A Warrant of Arturney may be amended

after Errour brought, 121, pl. 201, &

v 129. pl.2og.

In an Ejeftione firme wi ¢t armis was in

the writ, but wanted in the Count,whe-

ther it be amendable or not ? guere. pa.

- ' 140.pl113,
Appendant. '

Leet may- be appendant to a Hundred.
; ) 75 plats.
Apportionment.

Where a Debt, or other duty maybe ap-
portioned, and feverall a&ions brought,
where not ? ) 57.& 61.

Aflumpfir, being.an entire thing, cannot
be apportioned. xo0.pli172,

Whkere an arbitrament fhall be faid to be
incertaine, where not. 18.pl42.

Wherean award fhall be {aid to be accor-
ding to, the fubmiffion , where not.

L 77.pl122,

The {ubmiffion of an Infant te an Aibi-

trament is voyd,111.pl 189.141.pl.215,

Arrera gek .

Grantee of a Rent chargein fee, diftraines

for arrerages, and then grancs it over,
_-whether the arrerages ate-Joft. or nor,
. gHsre, x03.pl.178,

 Affent & Confent.

An executot is compellable in the Ecclefi.
afticall Court o affent to a Legacy, 96.,

pl.1é67.
What hall be faid 2 good affent to a Lega-

cy? and where an affent after the death
of the Devifee (hall be good, where nos?

137, pl.2og

A_ﬁ%t.f;
Viese Affets, or not Affees may be tryed |

by the Spirituall Coure ? See Tir, fu-

visdiction, '
Affignee & Ajﬁghmént:.

A Feme fole conveyes a terme in truft,
and marries, the husband affignes it o-
ver, the truft pafles, not the eftare,

, 88.pl.1g1, .
Affumpfiz.

Where there is 2 mutual and abloluse pro-

mife, he that biings the a&ion, needs
not to lay, guod paratus eft, to doe the
thing which he promifed, and that the
other refufed to accept it; otherwile,
where the promife is conditionall. 75.
: plrig,
Promife not to exercife onesTrade in fuch
a Towne is goed, otherwife in cafe of
a Bond. 77.-plaznigrpl.238,
Promife made to an Attorny of one Court,
for follicitation of a caufe in_ anether
Court,isa good confideration upon w*h-
toground an Aflumpfit.  78spl,x23.
Promifeis an_entive thing,and cannot be
apportioned. Sece “Tit. Apportionment.

Astachment.

An Attachment lyes againft the Steward of
an inferiour Court for dividing of aQi-
ons. 141.pl.214. Seemore of Attach- -
ments in Title Contemyt.

Attarng;_

Infant cannot be an Atcorney. 92.pl.154.
Aa Adminifirator brought a writ of Error,
to reverfe the Outlawry of the inteftare,
for murder, and allowed to appear by
Attorny, 11;.plago,
An Attorney at Common Law, is an At-
torncy in every inferiour. Court, and
therefore cannot be refufed. 141,
pla1g,

Andi-
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Andita querela,

Inan 4udite guerela the Law doth not
require luch ftri€nefle of pleading, as in
other a&tions, 69.pl.108,

Awverrement.

Where, and in what cales, an Averre nent
thall be good, and neceflary. and where
note  npl3.as.pl.37. 19.& 62.pl96

Avoﬂarj.

Grantee of a Rent charge in fee, diftrains
for arrerages, and then grants it over,
whether he ought toavow, or juflifie,
guere. 103.pL.178

- Bailiffe.
SHcriﬂ'c of a Coeunty makesa Mandat
Balivss fuis to take the body of a man,

and the Bailiffs of a Liberty retourne a
. Relcous,and geod, | . 25.pls8.

Bﬂnkgﬂft.r.

An Inholder is not within the Statutes
of Bankrupts. Coppyhold Land Is. No
Inholder at the time of the purchafe
but afcerwards not, within. the Sta-
tutes. 34.pl.67.

Baron (5 Feme,

What things of the wiyes, are given by the
Law, and theintermariage to the hus-
band, what not > and what things hee
fhall gaine by Letters of Adminiftration
after her deceafe, 44.pl.69.

Baron and Feme cannot joyneina Writ

of Confpiracy, in what other cafes they
-may joyme. -47.pl.;5.8ee212.pl, 249,

Whether Trover and convention againft a
Baron and Feme, and a count of acon-
verfion ad ufum ipforum be good er
not; guere,  60,pl.og.See 82.pl.134.

Peme Sole conveyes a terme in truft, her
husband that fhall be, covenants with
her not to intermeddle withit,and yet
afer matiage affignes it over, the Feme
fhall have remedy in Equity, 88.pl.141.

Baron and Feme prefent toa-Church, to
which they have no right, this gaines
nothing to the Feme ; otherwife when
they entcr into land, or when the Feme
hath right. . go.pl.146.

One faid of the wife of another thacfhee
was a baud -and kept a baudy houle, for
which they joyned in aGion, and de-
clared ad damnum ipforsm, and held
good, 2x2.pl.2 9.

Barre.

Barre in one Ejeftione Firme, is a Barre
in another breught for the fame ¢je@-
ment, but not for a new eje@ment,

§ g.pl.gz.

Plea in barre, incertaine, is naught. Sec
Tir, Plendings, &c.

Tenan for life, the Reverfion to an Ideor,
an Undle heire apparant to the Ideor,
levyes a fine, and dyes, tenant for life
dyes,the 1deot dyes,whether the iffue of
thelncle, who levied the Fine,fhall be
barred by it, or not, guere. 94.pl.164,

s & 146.pl.216,

Certiorari.

. Pon a Certiorari to remove an In-

A ditment of forcible entry denier of

one, (hall not prejudice the others, of

the benefit of the Certiorari, they offe-

ring fecurity according to the Statute of -
21 fac’yand the Sureties being worth

ten pounds cannot be refufed, and after

Gg:
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a Certiorari brought, and tender of (uf- |
ficient furedies, the Juftices proceedings I
are coram nen Judice.. . 27.pL63.
A, and B, were indiéted fsor,amur.der, B.
flyes, and A. brings a Certlorari to re-
move the indi@ment into the Kings
Bench, whether all the Record be remo-

_ ved,or but parr, guere.  112.pl.190.
Certiorari lyes to rempve the proceedings
. of the Commiffioners of Sewers. See!
Title Sewers. ' ’l

)

Ceffante canfa cfejfét effeétns.

Outlawry reverfed, the Originall is revi- !
ved, for ceffante eanfa, &c.

Lord Keeper cannot order the money to !
remaine in the Sheriffs hands; or that the
Plaintiffe fhallnot call forit. 54. pl.81,
e % :
. Charter of Pardoni
Whether 2 Pardon of the King of Felony,

[ o

homicide, &c. doth pardon murder, or |

not ? quare. 5w+ 213.plagogi

Commsiffion & Commi fioners, ;
' ¢

4 )
Commiffionets execute awarrant witha'
franger to the warrang, yer goed. g2. |

- , pl1ss. .
. Confirmation.

t
Baron and Feme Donees in fpeciall Taile, x
the baron levyes a Fine, and dyes,he in ;
the Reverfion confirmes to the wife her
eftate to have to her and her heires of her
body by the husband ingendred,what is
wrought by this Confirmasion, guere,
146.pli216,
Confideration.

What fhall be faid a gobd Confideration

geplar.yf
Chawey.

Afier execution and moneys levied, the }f

hpon which to ground an Affumpfic,
what not 2 g5.pl. 86.'&78.pl. 123,

v C éni‘empt.' '

Attachment ought not to; be-granted a-
geinft the Sheriffe for contempt ofhis
-Baylifs, s4.pl.81.

Upon Error brought,notice ought to be gi-
+ ven tothe Sheriffe, otherwile he hall not
incurre a contempt for ferving executi-
on. S - sq.pl.81.
No-Attachment, without an Afhidavitin

writing. . 129 pl.208.
Atrachment lyes againft the Steward of an
inferioun Court, for dividing of ations,

. 141.pl21g.
Copyhold. :

Copyholds not grantable in Reverfion,ex-
cept by Cafbome, 6pl.13,
Copyhold is within the ftatutes of 13 Q.7.
and 1 Jac.1. of Rankrupts. 36.
TheKing grantsa Copyhold for life ge-
nerally, whether this deftroyes “the Co-
pyhold,ornet? guere. - -~ 7
Delcent of a Copyhold fhall net take away
an entry, : -6.pl.13
Coram son judice.

sifter a Certiorari brought to removean
- Indiément of forcible entry, and ten-
der of fufficient fureties according to the
Statuge of 21 Jac, the proéeedings of che
Juftices:of peace-arecoramt non judice.
Lo : 27.pL63.
Prefentments :taken dn a- Hundred Courr,
are coram non fudice, 75. plais.

Coi-pomtian.

Churchwardens in London are a Corpo-
ration, and may purchale Lands to the
benefit of the Church : but Churchwar-
dens in the Country, though a Corpora-
tation, are capable onely to purchafe
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_ Goods o the bencfir of the Church,
o - 67.pl104.

s Covepant. = ...

LIRS

A man miskes a Leale, and that the Leffee

hall'have converiens liguuwm now fucci-

" dend® & vendend’ arbores, the Leflee

- cuts downe Trees,the L effor may bring
an a@lion of Covenant, 9. ph2z.
‘Leffee of a_houfe covenants to repaire it
With corvenient, neceffary,and tenentable
réparations,in Covenant the Leflor al-

* leadgetlr a'breach in'not repairing, for

* want of Tyles and daubing with mor-
ter, and doth not fhew that it was not
tenérable, & therefore nought.12.pl.39.

A manrﬁy Deed conveyes Land to his fe-
cond fon by thele words, I doe give
and grant this Landto1. S my. fecond fon
and bis beires after my death 3 and no li-

- very made, and dyes; the eftate paffetu:
‘2 niot by Covenant, and therefore the fon
" 1% taketh nothing, so.pl.7 8.

_ Covenant “with two feverally, and good. |

103.pl17¢,

_ Counfell-& Connjellors.

Counfell faith to kis Client, that fucha
contra& is Simony, and he faith, that

__ Simony or not Simony, he will doe it,
and thereupon the Counfellor maketh
“this Simonaicall contra&, thisis no of-
fenceinkim, = ;

. Cuftome and Prefcription,

By the Cuftome of London,a man may
transferre over bis Apprentices to ano-
ther. 3.pL6.

* By the cuftome of London, the Maior may

reftraine any man from ferting up his

Ttade within the City, in a placeunapt
for it, and for his difobedience may im-
prifon him. 15.pL34.
Cuftome to cut graffe in the foyle of ano-

- 83.pl136.

ther to ftrow the Church, good Cu-
ftome, 16.pl,38.
Cuftome or Prefcription in non decimande
by 2 Hundred is good, but not by a Pa--
rifh or particular Towne,  25.pl.go.
‘A Law or ordinance, where the cuftome
. will watrane i, that be thar puts in his
beaftsin the Common beyondfuch a li~
mit or bound, fhall pay 3.5.6.d. isa.
good Law, ) - 28pl.64.
Cuftome that if a man have fee in-Land,
+ that it hall defcend to the youngeft fon,
and,if Taile, that then to the heire at
Caommon Law,isa good Cultome. 4.
s pl.82,
Prelcription to have Common for all beafts
commonable is navght 3 but for all
beafts commenable levant & couchant, -
is good.. . 83.ph137.
A Hiﬁe hath a Chappell, and buries at the
Mother Chutch, and for this, have time

~oncof mind repaired parcell of the wall

of the Church, itis good for to excufe
them from repairing the Church, Irha-
bitants.of a place pr?cribe to repaire the
Chappll of cafe, apd in regard of this,
that they have beene time out of mind
freed from all reparations of the Mother
Church, good prefcription, gr.pl 151,
Hille hath a” Chéppell of eafe, and a Cu-
frome that thole wi hin {uch a precin&
ought to find a Rope for the third Bell,
and repaire pact of the wall of the Mo-
. ther Charch, in confideration of which
they have been freed of payment ofany
Tythesro the Mother Cgurch, whethet
thisbe a good cuftome or not. guere

ubi fupra.

Damage Cleere. |

VHat Damage Cleere is; and
\/ the prejudice that a man may
have in this, that he cannot have his
judgement before that be hath payed

G g3 the
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“ the Damage Cleere. 76 pl.116,
Damages and coff.

Heire apparant ravithed of full age, his'Fa-

ther fhall not recover Dxmai.%es, '5.pl.8.

In Artaine, the Verdi& was affirmed, and

the Defendant in the Acraint prayed

Cofts, bucwas denyed by the Court.

; 24.plss.

A man diftraines for a penalty affefled by

Cuftome,and diftrainable by Cuftome,

and upon a Replevin brought, judge-

ment was given for the avowant, and

Damage affefled, and whether Damage

ought to have been given,or not 3 gue-

ve. _ 38.pl.é4.

"Wh:re Damages entire thall be noughr,

and where not? 47.pl.76.& 96.pl.166.

: . &47.pl,6.

‘Where Cofts and Damages fhall be reco~

-vefed upon a penall Law, where not?

' 56.pl.88.6x.pl.55.

‘Prifoner removing himfelfeby Habeas cor-

pus, thall pay the cofts of the remorvall,

otherwife where he is removed by the

Plaintiffe.

“In an Accompt 2 man fhall recover Da-

mages upon the fecond judgement,

Debs,

A Sheriffe levyes money upon a Fier fa-
cias 3 Debt will lye againft him, and
if he dyes, againft his Executors. 13.

pl.33.
In Debt upor an accompt, it fufficeth to

fay that the Defendant was indebted to .

_ the Plaintiffe upon an accompt pro di-
werfis mercimeniis, without reciting the
- particulars, 102, pl75.& 105.pL1s2.

Defamation,

If amanLibéll in Ggflrt'Chriﬂian for
calling of him Drunkard, Trohibition
lyes. See Tic, Probibitian. 1.

89.pl 143. |}

99.pl.1/7 L

] D. Libelled in the Ecclefiafticall Court é'or

thefe words, She is a beaftly quear, a
drunken quean, a copper nofed queanand
Fhe was one caufe why B. left his wife,
and hath mif-fpended 500 .and [l keeps
. company with whores and rogues : upon
which a Prohibition was prayed & gran.
ted. 89.pl.144.
A woman Libelled in the Spirituall
Courtagainft one for calling her Jade,
upon which a Prohibition was _prayed,
and granted : butif'it be Libelled for
calling one whore or bawd, no Prohi-
bition Iyes. . 939.pL170.
By the Cuftome of London an a&ion lyes -
for calling a woman Whore, and ruled -
a good cuftome. -107.pL.184.

 Default & Appearance.

Adminiftrator of one Outlawed for mur-
der, brought Error to reverfe the Out-
lawry, and was allowed to appeare by
Attorney. 113.pligo,

Demands & Demandable.
Grantee of a Rentto be payd ac the houfe,
and if theRent be behind and lawfully
demanded at the houfe, that then it fhall
be lawfull for the Grantee to diftraine,
whethera diftrefle uponthe Land be a
{ufficient demand as this cale is, or not;
quare. : 147.pl.218.
Denizen & Alie ’

Merchant goes beyond Sea, and maries an
Alien, who have Iffue, the Iffue is a De-
nizen. o1.pl.1s0.

Deprivation,

Where a Church fhall be voyd, without

fentence of Deprivation. See Title proid
& Veidable. '

Devifes,

Devife of Goeds to one for life, the Re-
mainder
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mainder to another, thc Reth. is void,
. 106. pl.183,
Ejettione Firme,

Divorce.

. [
A man divorced canfd_adulterii is within
the provilo of the Sratute of 1 of King
- Fames ca. 11, but not a man divorced
- canfii fevitie,

Difcontinnance.

A man may Nonfuite without the confent
of the Gourt, but not difcontinue with- |
out the Courts confent, 24: pligga

Dg'fpmﬁttionf.

Whether the King by a Non obfiante in his
" Charcer of Pardon may difpenfe with
the Starute of 13 R.2.ca.1,0r not ;quere.
Ifyou perufe this cale, you fhall find
¢ much excellent learning upon that point;
_ in what cale the King may difpenfe with
Statutes,in whatnor. ~ 213.pli25o,

Diftreffe,

Horfes traced together are but one Diftres,
Fcrrers upon a Horfe legge may be di-
ftrained with the Horle.

Diftribntion.
Whether the Ordinary after Debts and
Legacies pald may inforce a Diftri-
- bution, or not; guere. 65. pl. 102,
& 93.pl. 158,
Donble plea. |

Where two things are alleadged, and the

1e1plry;.

one of ncceflity onely, or by way of
inducement , and the party relies onely
uponthe other, that is no double plea,

55pl 84.& 74.pl113,

JeQione Firme de wno. repofitoria,
nought for the incertainty. ¢6.
pliés.

Eje&tione Firme de tanto unins mefsuagis
&rc. quantum fLat fuper vipam, is noughe
for the incertainty, and {c where the
trover of the Jury is fuch, itis nought.

97.pl168,.

Elegir

Upon an Elegit there needs no Liberate,

- otherwife upon a Starute, Nore, the
Elegit excepts averia €arnce. 117.pl..
’ 19401-

Equity,

Certaine fpeciall cafes where there fhall be
remedy in Equity, where not. - pa;$3.
pl.138. 88.plus1. go, plrgs.93.pl..
159. 99-pl.171. 102.pl175. 104, PL.

- 182, 106.pl. 183, & 124.pk 207.

Errors.

95.pl.145. | In error toreverfe a judgment in Debtup+

en an arbitrameat, judgement was re.
verfed, firft becaufethat in t"e reference.
to the arbitrament, there wasnoword :
of ‘the {ubmiffion. Secondly , becavfe
that the entry of the judgement was,
Confideratum eft, and per Cxriam, omit-
ted. : 7.pl.16.
In an a&ien for words, judgement was
reverfed, becaufe thot it was averred,
that the words were fpoken inter diver-
fos ligeos, and doth not{ay Cives of the
place, where they have fuch anaccepta.
tion : as alfo for that the judgement was .
Confideratnm eft, and peyr Curiam omit= -
ted, - 13.pl37.
In.
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" In Trefpaffe, the Defendant juftifiesbya'

fpeciall Cuftome, by verwe of which
he did ir, and doth not fay, que eft ea-
demtranfiveffio, for which judgement
_wasreverfed, : 16.pl.38.
Judgement was reverfed for want of Pled-
ges, 17.pl. 43,
Outlawry was reverfed , becaule it did
not appear where the parry outlawed was
.inhabitant 3 as alfo for thatic did not
-appear that Proclamations were made at
the Parith Church where &c. 20.pl.46,
Judgement reverfed for the appearance of
an Infantby Attorney.  24.plg3.
Qutawry reverled becaufe the Exigent
was Secund, exalt’ ad Com’® meum ibms’,

c. . 235. pls8.

A, wifeof 1, S. inteftate promife to B, to
whom adminiftration was committted,
thatif he would relinquith adminiftrari-
on at the requeft of C. and permic A.to
adminifter, that A, would, &c.in Af

" fumpfit by B, he fhewed, that he re-
nounced adminiftration, and permitted
“A.to adminifter, but doth not thew that

it was at the requeft of C. by Bartley
Juft, icis error. e
Judgemens ought not to bé judged erro-
neous by implication,  6.pl.88.& 61.

A writ of Error upon Dower, well lyes,
before the retorne of the writ of en-
4 quiry of damages; buc whether a writ
of Error lyes in an Ejedtione Firme, be-
fore judgement given upon the writ of |
enquiry, guere, . 83.plrga.
*Want of warrant of Attorny for the Plain-
tiffe afier judgement upon nibil dicit,
is error, and not amendable. r21.pl,
201, & 129.pl.209, °
‘Wit of Error bearing Tefte before the
Plaint entered is nought, otherwife,
where ir beares Tefte before judge-

s5.pl8s, |

ment. 140, pl.r1a,
Inan Ejectione Firme the writ wasvi & |
armis, but it wanted-in the Count, and |

_ whether this is error, ¢ amendable, or
- DOty gkt 140,pl.213,

 Efcape.

Upon meane Procefle, if the Sheriffe re-
torne a gefsi and Reftous, no a&ion
lyes againft him for the efcape, other-
wile in cafe of Executiony . zplr.

Egoppell.-

Morgager makes a Leafe for yeares by
Deed indented after performes the con-
dition, and makes a- feoffement in fee,
the feoffee claiming under the Eftoppell,
fhall be bound by the Leafe. 64.plioo.

If a man bind himfelfe to deliver any thing,
heiis eftopped te fay, that ke hath it not.

» st 74pharg.

Eftoppell bindsonly partics; 104.pl.180,

an z'nqaieﬁ‘ upon iffues
Joyneds-: o
Depoﬁtibhs taken in the Ecclefiafticall

Court cannor be given in evidence,

- at Law, though the parties were dead,
o 120.pL198.

Evidence to

Executions ¢ prayer in execution.

A [econd exccution rannot be granted, be-

fore the retorne of the former, 47.pl.73e

Where a man is'imprifoned for the Kings
Finé,and npona Habeas corpus icisre-
torned that he isin execution alfo for ~

the Damages of the party, it oughe to be

intended at the prayer ofthe party. s2.

, pl.8o,

Executor ¢ Adminiftrator.

An Executor or an Adminiftrator may
maintaine an adion for smy contra&
made to the teflacor, or inceflate, or

- for
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forany thing which rifech ex contrattn.
pl2s.

Adminiftraror of an Executor flall not {ue
a Scire Fac® upon a judgement given
for the Teftator, 9.pl.24.

A Sheriffe levyes money upon a Fiert Fac® |

and dyes, Debt will Iye againft his Ex-
ecutors, 13.pl.33.
Whether the Executor of a Phillizer fhall
have the profits of the writs which are to
be {abfcribed with his name, or his fuc-
ceflor, quere. g0. pl.147.

Expofitors of Statntes.

The Judges are the fole Expofitors of A &s
of Parliament, though théy concerne
fpiritual]l matters. 90.pl.148,

Extingnifment and Sufpenfion.

Three covenant joyntly; with two feveral-
ly, after one of the covenantot's marries
one of the covenantees, whether the co-
venans be good ornet. - 10;. pli176,

Finetothe King.

IF aCarrier fpoile the bigh wayes; by

drawing a greater weight then is warran-
table by the cuftome of the Realme, he
is finable to the King,

 Fines of Lands+ -

Diflcifce levics a Fine toa firanger, this
doth not give theright to the Difleifor,

‘ 105.pl.180o,
“Ténant for life, the Reverfion to an Ideot,
an Uncle beire apparant to the Ideot le=
vies a Fine,and dyes, tenant for life, di-

[ eth, the Ideor dies, whether the iffue of -

Uncle whe levied theFine fhal be barred
by this,or not, g.4.ph164.& 146.pl.216,

135 pl.z10.

Forcible E ntry.

Reftituion canmot be awarded to the
Plaintiffe, if it doth appeare that hehath
feifin, yet the King fhall have his Fine :
and if the Indiékment be qdtuue & ad-
buc the Uefendant keepes the pofleffion
forcibly, where the Plaintiff was in pof-
{cffion, Re-reftitution fhall be awarded

© . 6.pl1z
Forgery.

Toforge a Willin writing, though with~

out a Seale, is forgery within the Statute

of § Q.ca 14,
Freehold.

What fhalll be faid a grant of a.Frechold
to cemmence at a day to come, what
not. ' 31.pL.66.

1

" Gardeins of a Church.

Here the cuftome is for the Pari-

V fhioners to chule the Churcha
wardens , the Parfon by colour of the
Cannon cannot chufe' one; and ifthe
Minifler of the Bifhop refufe to {weare
one of them chofen by the Parith, a
Mandat lies to inforce him toit ¢ and if
the Parfon therenpon doth Libell in the
Ecclefiafticall Court, 2 Prohibiton lyes,
22.pl.so.& 67. pl. 104,

The Gardeins of a Church in London are
a Corporation, and may purchafe Lands

to the ufe of the Church:and in the
Country they are a Corporalion, capa-
ble to purchafe Goodsto thebenefit of
the Church, 67.pl.104

Good bebavionr,

A man was bound to his ¢@od behaviour
Hh - for
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for fuborning of witnefles, 11, pl.30.

Grants of common perfonce

Grant of all Tythes in C. isagood grant,
for it is net ablolutely generall, buta
generall in a particular, 31.pl.ée,

Where agrant (hall be good notwithftan-
ding a falfe recieall, ibidem,

The King may grant an  Office in Reverfi-
on, without Cuftome, but not a Com-
mon perfon, or a Bifhop, 42,8 43

Where a Truft is grantable oyer : See Tit,
Affignee & Affignments 1.

An Execuror grants omuia bena & catalla
[na, this fhall pafle the Goods which he
hath as Executor, 205

‘Gramts of the King.

The King may grant an Office in Rever.
fion, without cufteme, 42,& 43,
-Grants of the King need not recite Leafcs
not of Record, nor Coppiholds. 206,
o " plage.

Habeas Corpus.

Pon a Habeas Corpus, if2ll the caufes
retorned (hall beadjudged for the Pri-
{oner,but one,yet he ought to bereman-
_+“ded for this one.

Harsots. -

Copyholder for life, where the cuftome is.
*thatif the Tenant dic feifed chat he fhall
" pay a Hariot, the Lord grants the Seig-
niofy for 9g. years,if the Tenant {fiould

fo long live,and afegr makes a Leafe for
400, yegres, Tenant for life is diffeifed,
and digs, who fhall have the Hariot ;
guere. 23.plv2.

53,% 54+

e

Hue and Cry.

Whar Hue and Cry fhall befufficient upon
the Statute of Winchefter and. 27 Q. of
Robberies.

Feofasle. .
NO Venire Fac® ishelped by the Sta.

tute of Jeofailes, but not an errone-
ous one, - 26. pl.éo,
If a man plead an affirmative plea, asthac
he hath faved one harmlefle, and doth
not fhew how, it is naught,Seepa.49:
and is matter of fubftance, and there-
fore not helped by the Statute, upona
general Demurrer.x21.pl.2c0,See p.4g,

Implicative & Implie,

Judgement ought not to be judged errone-
ous by implication. §6.pL.88.& 61.pl.gs.

Incertainty..

Trover and converfion of two Garbes, &
counts of a converfion of two Garbes,
Anglicé Sheafes of Rye, the count is in-
certaine and void, and the Anglicé doth
not helpe it. . 6o.94

‘Wherea Verdi& incertaine fhall be void,

v 97.pl.168,
Eje&ione Firme de tante unius mefuagii,
&rc. quantum Rat fuper vipam, is naughe
for the incertainty, ubi fupra,

Indiétment.

Upon an acquitall, and removall of the in
diGment into the Kings Bench, " the
Coeurt refufed togrant a copy of itto the
pany acquirted, that he might bring a

C()Hrpi r C;f". P

oL Xc,g it 2P
there was malice P It did. sppeare wmay

¥c in the perfecution, 26,
plér.
Moved
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Moved toquath Indi&ments for not pa-
ving of doeres, becaufe it was not fhewn
that they ought to pave them : which the
Court would not grant, without a Cer-
tificate that the doorcswere paved. In-
di&ments quathed, becaufe joint, where
they ought tobe feverall. ~ 45.pl.71.

IndiGment of Refcous quathed, becaufe it
was not thewn, where the arreft was, as
allo, for that, vi & armis wanted in the
indiétment. 67.pl.1os.

Exceptionsto an indi&ment of murder,all
difallowed by the Court.

One not retorned of 2 Jury, cauleth him-
felfe tobe fworne in the name of one
that was,and gives Verdict, he may be
indiGted for this mildemeanor.81.pl.132,

Infant.

Grant of an Office of truft to an Infint to
execute by Deputy, is good : or a grant
to him in Reverfion is'good; for it may
be granted in fee, and o defcend toan
Infantsor a Feme Covert may have fuch
an office, becaule that by poflibility the
may have a husband which may exccuce

it, 38.pl.68.
Where an a&ion fhall lye againft an Infant,
where not, 39,540,413, & 42,

Infant cannotbean Attorney, becaufe he
cannot be fworne, 92, pl.1sg,
Infant cannt fubmit to an arbitrament, and
ifhe doth,it isvoid, 111,pl.18g. &
141.pl.213,

: Informarions.
Information lyes againfta Carrier for {poi-
ling the high ways,by drawing an excra-
ordinary weight contrary to the cuftome
of the Realm, upon which he fhall be fi-
ned and imprifoned. 135.pl.210,

Inrollments,
Where a man in pleading of a bargaine and
fale ought o plead an inrolment, and
wherenot.  62.pl. 97. & 69.pl.108,

79_p].t 27, |

Inftance ¢ Inftant.
Copyholder for life Heriotable, the Lord
%Eants the Scigniory for gg.years, if the
enant fhould live fo long, the Tenant
dyes,whether the grantee for 9. yearcs
tha!l have the Heriot by force of chis in-
ftantany title, or not ; gquere.23. pl.sz.

Intent & Intentivn,

Where an cftate fhall paffe by way of raifing
of a ufe, and where by way of tran(mu-
tation of pofleflion,according to the in-
tention of the party. so.pl.78,

oynder in altion.

A promife is made to a baron ofa Feme
executrix, in that right as executrix,
whether they may joyn in a&ion or not;
quere. 72.pl11o.

Threc covenant with two feverally, they
cannot joyne in a&tion,  103.pl176,

One faid of the wife of another, thar (hee
was a bawd,and kept a bawdy houfe,up-
on which they jeyned in a&ion,& good.

212, pl.24g.

Baron and Feme cannot joyne in confpi-

racy. 47.pl75.

If[ues joyned.

In Trefpafle, the Defendant juftifies,and
fayes, qued babuit viam won f[olumire,
equitare, & averia [wa fugare, verum
etiams Carucss & carreragits carriare, e,
the Plaintiffe Traverfed irin the words
aforefaid, and it was refolved that the
iffue was well joyned, 55.pl.83.

What words are (ufficient, upon which an
iflue may be taken, what not.  207. pl,

o 247.
?nrudz&zoﬂ.

The Courts at Weftminft<r may hold plea
upon a contra& made here in Eng-
land, for things tobe doae in parti-
bus tranfmarinss; otherwife in cafe of

Hhb 2 any
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any particular Court, or limited Juris-
di&ion. 3.pls.

If aparticular & limited jurifdi@ion hold
plea of a thing out of their jurifdiion,
all is coram non judice,and void.8 pl.2o,

The jurildi&tion of the Counfell of the
Marches of Wales, of what things they
may bold plea, of what not, andof
of what value, Sce Title wales, 1, 2,3.

Court which hath jurifdi&ion of the prin-
cipall, fhall bave juri(diion of the ac-
cefory alfo, 52.pl. §o. & 66.pl. 103,

. See Tic. Diftribution. ¢ & pa.zox.

If 2 man be fued in the Ecclefiafticall
Court for not comming to Church,and
pleadsin excufe of it according to-the
Statute, the Ecclefiafticall Court may
hold plea of the excufe.  g3.pl162.

Legatce may fue an executor in the Spiri-
tuall Court for to make him aflent to a
Legacy; and if it be iffuing out of a
Lea'e for yeares, they may order che
Leale to be brought in Court, though it
be in the hinds of a third perfon, but
this binds onely the Defendant and Af-
fets or not Affets is tryable by them. g6,

‘ pl.167.

In falle imprifonment brought againft an
Officer of an inferior Court, if he jufti-
fies the arreft by vertue of a warrane di-
reéted to him out of the Court,be ought
tointitle the Court to jurifdi@ion, or
otheiwile his plea is naught, and the a-

- &ion will lye againft him, 117,pl1gy.

Inftification.

In Trelpafle, if the Defendant juftifies for |

part, and (2ith nothing to the other part,
the plea is infufficient for the whole.
21.plygy,

Infalle imprifonment brought againft the
Officer of an inferior Court, it he jufti-
fies thearreft and imprifonment by ver-
tue of a warrant dire€ted to him out of
that Court,he ougke to intitle the Court

to jurifdiétion, or otherwife his juftifi-
catfon is naught, 117. plags,

‘ Lesfes.

IT is the courfe in the Exchequer, that
they maymake Leafes for three lives by
the Chequer Seale, 55.pl.85.

Legacy.

Executor is compellable in the Ecclefiafti-
call Court toatfent to a Legacy. 96,

pl.i67.

What fhall be faida fufficient aflentto a
Legacy, what not, & when it thall come
in ductime, when not, See Title 4ffent
and Confent. 3.

Letters of Mart or Reprifall,
Ifa Ship be taken by Letters of Mart, and
is nos brought infra prefidia of the King
who granted the Letrers, itis no lawfull
prize, and the property not altered, and
therefore the {ale void, 1z0,pl.188.

Licenfe.
A man may be Nonfuite without the li-
cenfe of the Court,but he cannet difcon-
tinue without the confent of the Court.

“24.pl54.

Limits @ Limitations.

If 2 Debt be fuperannuated by the Statute
of 21 of King Fames ca.1 6.which limits
aman to bring his aétion with fix years,
and after the parties account together, &
heis foundto be indebted fo much for
fuch wares,though the party were before
without remedy, yet now he may havg
Debt upon the accompr. 105.pl.182.&

129.pl.207,

A Truft is not within the Statute of 21
aforefaid, and therefore no time- lapfed
(hall take away remedy in equity for it,

. 129:pl,207.5¢epa.152,
Maintai-
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Maintainance,
F aman commence an a&ion at the fuit
of another without his privity,it is Main-
tainance. 47.pl.76.
‘ Mandar.

‘Mandat granted to fwear a Churchwarden |

ele@ed by the Pariin, where the Parfon
would have put one in by force of the
Canon Law. See Tit. Gaideinsofthe
Chureh. 1.

Mandat granted to {weare a Parih Clerke

who continued two or three yearesin |-

quiet poffeffion, not being fworne,and
whom the new Parfon would have put
out without caufe, 106.pL174.

Namse.
N Earleof any other Realme may
Aimplead, or be impleaded, by the
name or title of Knight and Earle of fuch
a place, and good, becaufe the Knight is
not locall,though the Earle be,19.pl, 26.

New Affignement.
' A man may makea New Aflignement to
a peciall barre, as well as to 2 common
barre, if he will. 105.pl.179.

Nonfuste.

A man may beNonfuite without the con-
fent of the Court, but not Difcontinue
without the confent of the Ceust. 24,

. pls4.
Notice, ,

" Y¥hat notice upon the Statutes of Winche-
fier 12 B.r.and 27 Q. of Robberies fhal
be fufficient, what not,
~- Upon Error brought,notice ought to be gi-
ven to the Sheriffe; otherwile hefhal not
incurre a contmept, for ferving executi-
on, for which an Auachment fhall iflve,
54.pl81 7

19, pl28,

In all writs of enquity of Damages,as well
in realf as perfonall a&ions,notice oughe
to be givén, 82,

The Defendant upon an award was to pay
to the Phaintifie 8.1 or 3. 1. and coftsof
fuit expended in an a&ion of Trelpafle
betwixt the Plaintiffe and Defendanr,
as fhould appeare by anote under the
Attornies hand of the Plaintiffe, &c. the
Plaintife is not bound to caufe his At-
torney to give notice or make tender of
the note to the Defendant, bnt he oughe
to fecke the Attorney, and requedt fr,

‘ 108.pl184 & 156.pl22g,

If one be prefented to a Benefice under the
age of 23. yeares, no Lapfe fhall incurre
te the Bithop without knowledge given
to the Patron: 119.pl.1g0,

The Kinggrants a Copyhold for lite gene-
rally,whether the Copyhold be dcftroyed
or not; guare: which depends upon
this, whether the King bebound to take -
notice ofit tobe a Copyhold, or nor,

206.pl.246.

Obligation,
F a man be bound not to exercile his
Trade in fuch 2 Towne, the Obligation

~ isvoid, SeeTit. Affumpfit. 2.

. If an Infant bind himfelfe to performean
award, the bond isvoid 5 fo ifa ftranger
bind himfelfe that an Infant thall per-
forman award, the bondis void. 111,

pl.1%9. & 141.pl.215.

Three are bound joyntly and feverally in
an Obligation,the [eales of two of them
are eaten with Mife and Rats ; whether
this fhall avoid the bond as ro the third
perfon, as well as tothe other twoque-
re. 125.pl205

Office & Officers.

Where an Infant may bean Ofﬁccr’,vyh_ere'
net,and what office may be grarited in
fee,what not, SeeTitle Infant, 1. *

h- The.
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The King may grant an Office in Reverfi-
‘on, without cuftome, but neta common
perfon. . 4n% a3,
.Bithop may grant an Office in Reverfion,
if the cuftome will warrant i, etherwile
not,. #bifupra.

Parfon cannot put out the Clerke of the
Parith, without caufe, if he doth, ro Re-
ftitution lyes,but he hathhis other reme-
dy,for it is atemporal office.101.pl.174-

|

‘ Orphanes,

An Orphan may waive the Court of Or-
phanes, and [ue in Equiry,for it isa pri-
viledge which the Orphan hath, et gui-
Libet potef} renunciare juri pro fe introdu-

.. .107,pL18y, {
Outlawry,
Outlawry reverfed, the Originall {tands.
g.pl21s

Phyfitians. .~
Fa DPhyfitian bring anaion againt one
Ifor {candalous words to his profeffion,it
is not fufficient for him to {ay, thatheis
in medicinis Doctor but he ought-to thew
that he was licenfed to pra&tife by the
Colledge of Phyfitidsin London,or that
he was a Graduate of one of the Univer-
fities. 116.pl.193.
Pluce.

A man pleads a conveyance made of Land,
~ according to promife, and (hewes not |
where it was made, be need notyterit
fhall beintended to be made uponthe
Land,foin cafe of performance of cove-

nants, 22pl.51.
The place of Relcous ought tobe thewne.
25.pL57.

Pleadings & Pleader,
If amad in pleading derive an eftate from |
:any manghe ought to fhew what eftate he |

~ ‘had,frorawhom he derives his eftareif ic
be materiall to the maintaining and fup.
porting of the eftate which he claimes,
_otherwife nor,  1.pl2,
In Trefpaffe, if the Defendant juftifies for
part,and faith nothing tothe refiduc,the
plea is infufficient for the whole.2 1,pl.47
Trover and converfion of two Garbes 47-
glice Sheafes of Rye 3 the count is un-
certaine, and naught, and the Anglicé
doth not helpe it 60.pl.94.
Where a man in pleading 2 bargain & fale,
ought to plead an inrolment, where not,
62.plg7. & 69.108,
Amanisnot bound to plead the title of his
adverfary, or a ftranger, fo exaét as his
owne title, 62.pl.g7. & 62.pl 108,
In Trefpas of affaulr,battery and wounding,
the Defendant may plead not guilty asto
the wounding andjuftifie the affault and
bactery without any repugnancy. g8, 106
Itis no good plea,to fay that fuchaone was
bound ina Recognizice,but he ought to
(ay,per fcriptum obligatorinm; & to con=
clude that it was fecundum formam fta-
tuti will not help it, butina Verdi&t it
was agreed to be good. 76.pl117,
Apothecary brought an a&ion upon the
cafe upon a promife for divers wares and
medicines of {uch a value, the defendant
pleads in bar that he payed to the plain=
tiffe tor et tantas denariorum fummas as
the medicines were worth,and (hewes no
fum in cerrain,and therefore naughe. 77,
Lizo,
A.and B. were bound ¢o ftand to a}:ld ob-
ferve fuch order and decree as the Kings
Counf<l of the Court of Requefts fhould
make : A, broughr an a&ion againfk B,
and pleaded that the Counfell of the
King of the faid Court made fuch or-
der and decree, and that the defendant
did not obferve it 3 the defendant plea-
ded chat the King and his Counfell did
not make the decree, which is naughr.
. 78.pL.126.
“Where
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Where a bad plea fhall be made good by
verdi@t. See Title Perdif? a.

1f 2 man plead an affirmative plea, as that
he hath faved the plaintiffe harmleffe, &
deth notfhew how, it is naught ; other.
wife of a negative plea, as non dammifi-
catus, &re. 121.ph200,

What fhall be faid tobe an argumentative
plea, what not. 207.pl.247.

Pleas of the Crowne.
Bayliffs endeavour to break open a houle, |
to ferve an execution upon the owner,
who not dcfifting, upon his threats he
" fhot and killed oneof them, ic isnot
murder, but map-flaughter. 3, pl.7.
Many notable refolutionsuponthe Statuces
of Winchefter, and 27 Q.of Robberies,
: 10.pl.28.

Pledges.

Judgement. reverfed for want of Pledges.
S C. o 17.plago.
InaReplevin broughtinan inferior Court
. and no pledges de- retorno babendo ta-
ken by the Sheriffe according to the Sta-
tute of W.z.ca, 2. upon the plaint remo-- l
ved into the Kings Bench, that Court
may find Pledgcs, and that any time be-
fore judgement. 46.pl72.

~  Prefentments in Conrts, |
Prdfentments taken in an Hundred Court |
were quathed, becaule that it is net-the i
Kings Court, and therefore coram nom
judice, . 7¢.phus, !

i
|

Pfié/iledge.

1f the Clerkeof a Court be eleGed intoa-

. ny office which requires his perfonall &
conftant artendance, as Churchwarden,
‘or the like, -he fhall-have his priviledge,
otherwifenot,as forwatching & ward-
ing and the like, - 30 pl.é3s.

Ordered by the upper houfe of Parliament
6 Caroli that onely meniall fervants,or
g

B

fuch as tend npop the perfon of aKnight
or Burgefle fhould be priviledged from
arreft, . v g2.plis7.
Debt againft 2 husband and hlswife as ex-
- ecutrix,who are fued to the Exfgent,and
_ arthe retorn of it,the husband(being an
officer in the Exchequer ) came intQ
Court and damanded his priviledge,and
whether as this cale is he {hall haveit,or
not ; quere 149 pl2xg.

Y Probibirion, ' -

A man libelled in the Ecclefiafticall Court
againft-one for thelc words, thosavta
drunkard, and ufeft to be drunketbrice a
week, upen which a Prohibition -was
prayed and.granted. 6. pl. 11, & 66.

i S pl1o3.

If the Ecclefi fticall Court proceed upon a
Canon which is contrary to the Com-
mon Law, Statute'Law, or Cuitome. a

- Probibition lyes. * 22.pl.50.8& 67.pL.74.

Two joynt Tenants of Tythes, the one
fuesin the Ecclcfistticall Court with-
out the other; or a Feme Covert fole~
ly for defamaiion, this is no caufe of
Prohibition, 25.pl.26.& pa.47.pl.112.

Seepa.g3.plixz..

Upon a Petition to any Ecclefiafticall

~Judge, without fuit there, no Prohibiti-
on lyes, . 4%.pl.70.

A man is compcllablein the Ecclefiafticall -
Court to repairea way whichleadesto
the Church,but upon aLibel there to re-
pair a high way a prohibitionlyes.4 . 70

Tenant in Tailelevyeda Fine to the ufe of

himifelfefor life,the Remainder in feeto

IS. and dyed, the Counfell of the i ar«

ches would fettle the pofleffion upon the

heire of the tenantin Taile, againft the
purchafor,upon which a Prohibition was
granted,’ s1.plyg.

Libell for Tythes for barren Catile, upon .

a fuggeftion that the party had no cattle
but for plough and pale, probibigjon was
~grired:the [imeParfen libel’dfor tyth of
Conyss,



Tue TazL ek

Conyes, upon which 3 Prohibition was
allo granted, §8.pl.87.
No Prohibitionafter fentence in the Eccle-
fiafticall Court.73.plaxs. & 92.pl156.
‘Many men rccover. Cofts in the Spirituall
Court, one of them releafes, the others
{ue there for their cofts, this is no caule
of prohibition, Baron and Feme reco-
ver cofts there for defaing the wife, the
Baron releafes, this will not barre the
wife. 73.pl.rr2.Seepa.as.pl.26.& pa.

- 47. pl74-
Contra& betwixtthe Vicar and 2 Parifhio-
ner to pay fo much for increafe of Tyths,
the Vicar dyes, his{ucceflor {ues in the
Ecclefiafticall Court for chem, upon
which a Prohibition was gtanted,by rea-
fon of the reall contra& which s a tem-
porall things ) * 87.pligo,
Libell inthe Ecclefiafticall Court for thefe
words, She i abeaftly quean, a drunken
queane,a gapper nofedqueai, and [he was

one caplfe wherefore B, left his wife, aed | |

bath mif- fpended 500 1.8 [he heeps com-
‘pany with whores and rogues. upon wt

@ Drohibition wasgranted. 89 pl.144.
Where the Ecclefiafticall Court hath conu-
fance of the caufe, though they proceed

erroncoufly, a Brobibition will not lye. |-

92.pl,152. Sce pa.g8.pl.r6g.uace’.

The Ecclefiafticall Courts may hold plea
of an excufe for not going te Church,
and noprobibition lyes. 93, phL 162,
"Where there are (everall Modufes,there fe-
veral Prohihitions(hal be granted;where
one Modus onely,though divers parties,

all fhallhave but one Prohibition, 94.

pliss.|

1f the Ecclcfiafticall Court proceed againft
a man withour Citation,where they have
jurifdi&ion, no, Prohibition lyes,the re-
medy is by way of Appeale, 98. pl.16g.
Ses pa.o2.pl.152.a06’

Legatee may fue an executor in the Spiri-

tuall Court, for toaflent toa Legacy : |

& Aflits or not Affcts may be tryed by

them, and na prohibition lyes,96.pl.16:

A woman Libelled againft ax{ott,\gr f%r cal?-
ling of her Jade, upon which a prohibi-
tion was granted : but for whore or baud
no Prohibition lyes ; gusre whethee.or
no for D geane. ¢9.pl.x70.

If a man befued in the Court of Requefts
to account there, 2 Ptohibition Iyes. See
Ticle Sequeftration. 1, & 2,

A man exhibited a bill in the Court of Re-
quefts for moneys due upon an account,
upon whicha Prohibition was granted,
for thatit is no other then' Debtuponan
account ; further they referred the merits
of the caufe to others, whichisa good

. caufe of prohibition, 102.plx74.

Prohibition was prayed to the Court of
Requefls,for priority of (uit, but denyed,,
the Bill being exhibited there before
judgement, 105,pl.181,

1f a Ship be taken at Sea, whether by Let-
ters of Mart, or by Piracy, if it be fold
infra corpus €omitatus,and the party Li-

. bels againft the vendee in the Admiral-
ty,a Prohibitionlyes.  110.phL188,

Upon deciding of a&lens in an inferiour
Court,a Prohibition lyes, 141.pl21g,

- Property.

In Trover and Converfion for a Haulke, if
he doth not fay that it was reclaimed,
the a&lonwill not lye, for that it deth

not appeare he had a property init; &

to {ay that he was poflefled of it ut de
boniss fuss propriss'will not helpe it, 12.
l.323

A man brought Trelpafle for fithing Pin?fe-
perali pifearia fua,and dcclaves that the.
Defendant pifcesipfius cepit 2 and good,
for that he had a qualified property in
them, ratione privilegii. 484 pl.77.

Ifa Ship be taken by Letters of Mart, and
is not brought iafra prefidia of the King

.who granted them, the property is not
altered. 1ro.pl.188~
Quilibet
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Ruilibet poteft rennnciare juripro
- fe introdutlo.
AN Orphan may waive the Court of
Orphans, and {ue in Equisy, for it is
apriviledge which the Orphan hath, ¢~

quilibet poteft renunciare,&r¢.x07.pl185 |

Recsrall.

\/ Here a falfe Recicall fhall not
avoyd a grant. 31.pLé6,

Grants of the King need not to recite leafes
. not of Record, nor Copyholds.  226.
i , pl.246.
Recogm'zﬂnce.

Itisno good pleato fay, that fucha one
was boundin a Recognizance,and to
conclude that ic was fecundum formam

" ftatuti, but he oughe to {ay, per [eriptum
obligatorium. " i

’ Records,

An Order of the Seffions of peace,is a Re-
cord,and therefore the plea of uul tiel
Record of Seffions of peace, isa good
plea, - © 121.pl.206,

Relation.

1f a man be living ac the day of N'ifs prius
and dyes befogre the dayy in %’i{ the
writ fhall not-abate; fe ifa man be living
the firft day of Patliament, and dyes be-
& forethe laft, yet he may be actainted,for
that they are but one day by relation,

6s.plrca,
Releafes,

Releafe to a bargainge before inrolment, is
not good. 70.
1f divers recover cofts joyntly in the Eccle-
{iafticall Courr,and after one of shem re-
leafes,. this is no barre to the othersina
fuit there for their cofts;lo where a baron
and feme recover coftsthere in the right

76.pl117, |

of the wife, and the baron relealts, <his

fhall not’ barre the wife, 73.pla¥12. See

Title Prghibition, -

- Two mén are bound jointly and feverally
toa third, who fues the bondagainit
both,and after appearance,entersa Re-
teaxie againft one, whether this (hall a-
mount to a Releafe, fo that it (hall dif-

--charge the other or not ; guere. 95.

' pl16s.

Remainder and Rever[fion,
TheKing may granc an officein reverfion,
but not a common perfon, nor a Bithop

withour Cuftome. 42, 43.

Remover of Records.

A.and B, were indi&ed for a2 murder, B,
flyes, A brings a Certiorari to remove
the indi&ment into the Kings Bench,
whether allthe Record be removed, or
butpart; gquere, 112,pl.190,

Writ of Error bearing Tefte before the
plaint entered,is naught, and the Record
is not removed by it ; otherwife, where
it beares Tefte before judgement. 140,

' Plill 2
Reparations.

The inhabitants of a Parith are bound by
the Common Law to répaire the high
wayes within the Pari(h, except prefcrip-
tion bind any particular perfons to ity

26.pl.62.

A man is compellable in the Ecclefiafticall
Court to repaire a way which leads to
theChurch,but not a high way.45.pl.7o.

Repleader,

Where there is an infufficient barre, and2
good Replication, after a verdidt, there
fhall be a repleader : contrary where no
verdict, 78. 125,

Replevin,

tro.pl.188,

Replevin lyes of a Shippe.
Y Ii Requefts,
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T Requefts. ‘

A, is bound to B.to deliver: tohim two
hundred weight of Hops, and B.to chufe
them ouf of 24 bags, &c. whether B. is
bound to requeft Ao fhew thebzags for
him to make his cleior or nor 3 ‘quere.

74.pl113.
Refcons. -

For a Refcous upon meane procefle, no a-
¢ion lyes againft the Sheriffe, otherwile,
in cafe of execution. x.pla,

' . .
Restitution.

Clerke of a Parifh is put out by the Parfon

without caufe,no writ of Reftitution lies. |

ro1.pl174.
Barrifter of one of the Temples was expel-

led the houfe, whereupon he prayed his
writ of reftitution, and denyed, becaule
that there is nobody in the Innes of
Court to direét unto, they being no bo-
_ dy corporate, 177.ple235.

Retorne of 2 Sheriffe.

Sheriffe in retorne of a Refcous, faith, that
he was in crofdodia ballivi itinerantis, and
that Reflcous was made to him, the re-
torne is naught, becanfe the Law takes
no notice of the Baylie itinerane. 'g-.

. pliss.
¢ Revocation,

¥

he King prefents, and before inftitution
prefents .another, whether this be are-
vocation of the former prefentation, or
not; guere.

Scire Factis,
7 }.Pona judgement in the Kings Bench
there ought tobe two Scire Faciafes,
.oneagainft the principall, the other a-

gainit the Bayle,but one enly fuffices in |

‘the Commmon Pleas, and two Nibils re-

torned, amount to a Scire feci. 3.pl.g.

" Aman acknowledgeth a Stawute, and after.
. grantsa Rent,the Statute is fatisfied,the
grantge of the Rent may diftraine,with-
out {¥ing a Scire Facias. 124, pl.203.
159.pl.230. & 207.pl 247,

Seqneftration.
No Sequeftration ought to begranted by a
" Court of Equity untill all the procefle of
contempt are run out:and the fequeftring
of things collaterall is illegall,8 1.pl.1 30.
For lequeftring of collaterall things, a pro-
hibitiol{)} was granted to the Court of
Requetls, o.plazry
o Sewers, i

Divers Exceptions taken to the proceedings
of the Commiffioners of Sewers, upon
Certificates of them.123.pl.202 & T91.

b L : plz4r.

Refolwed upon queftion, and debate, thata
Certiorari dothlyc to remove the pro-
ceedings of the Commiffioners of Sew-
ers, 192.pli245

Superfedeas.

Writ of Errd broughe here to reverfe a
judgement givenin Ireland, is a Super-
fedeas to the execution. ro.pl.z7.

A writ of Error is no Superfedeas of it felf
without'notice, sapl8r,

Writ of Erroris a §. uperfedeas to the writ
of enquiry of Damages. 88.pl.141,

S

'\/ Hether a bargainee before inrol.
ment or entry, {hall be a Tenant

at will, or not; qu.6a.pl.g7.&.69.108.

T ender,

The defendant upon anaward was to pay
to the plainrif 8,Lor 3.l.and cofts of fuic
expended inan a&ion of trefpas betwixe
the plaintif and defendant, as fhould ap-

pear

Tenant ar Will,




pear by a note undcs . \
of the plaintif,&c¢.the plaint. .

* to caufe his Attorney to tender the nu.. ;

to the defendant, but the defendant
“ ought to{ecke the Attorney, and requeft
itofhim.  128.pl.186.& 156.pl.az2y.

Traverfe.
A man pleaded the d.{cent of a Copyhold
.. in fee, the defendantto take away the
* defcent, pleads that the anceftor furren-
“dred tothe ule of another, abfgue boc
that the Copyholder died {eifea,the tra-
vei{eis naught. 21,pl48.
A man was bound to pay ‘meney at fuch a
place, in debt brought againft him, he
pleaded that he payed the money at the

place, thisis nottraverfable, 77.plrz2z.

Trefpas.
Anag&ion of trefpafs lyes upon the Statute
¢ -of 2 B.6. againft any man that takes the
Tythes, « o 21.pl.49.
Frefpalsfor fithing in feperali pifearia of
the plaintiffe. - 48.ply7,

Trover ¢ converfion. .
Trover and converfion lyes of a Ship.xro,

pl188,
Tythes.

A Vicar cannot have Tythes, but by dota-
tion, compofition,or prefcription,for all
the Tythes de jure appertain to the Dar-

~ fon, 1rpli2g.

Fithes in a River are not tythable but by
Cuftome. ' 17.pla1,

Anad&ionlycsupon the Statute of 2 E. 6.
againft any man that takes the Tythes,

: 21,pl 40,

Cuftome in won decimando by a Hundred is

good, not by aParith.or Towne, 25,

plso.

A man (hall not pay Tythes for Cattle web
are for plough and pale onely 3 nor for
Conyes, exiept by Cuftome, and if the

‘3 B L E,.

Py

4 Tenanc doth not plough and manure
his land, yet the Parfon may fue him for
Tythes. 56.pl.87.

A man fhall not pay Tythes of roores of a
Coppice rooted up, nor of Quarries of
Stone, nor for brick and clay, §8.pl.8,

& 64.pl.1oo,

It isarule that where a Parithioner doth
any thing, we he is not compellable by
the Law to doe, which comes to the be-
nefit of the Parfon, there if he demands
Tythes of the thing,in lieu of which that
thing is dorie, a Prohibition lyes: And
alloit is a rule, that Cuftome raay make
that tythable, which of it fclfe isnot
tythable, 65.

Cuftome to pay Tythes in kind for Sheeps
if they continue in the parith al the year,
but if they be fold before (hear time, bue
a half peny for every one {o {old,naugh-
ty cuftome : cuftome in the fame Parith
to pay no Tythes {or loppings, or wood

for fire, or hedging, is a good Cuftome,
79pl.128.

L Modws decimandi goes onely to thereglty,

the Tythes,and not to the perfonalty,the
Offeripgs. : 81.phize.

Incumbent- prefented -by Simeny, ¢annot

fuehis Parithioners for tythes, 84.pl.

139,

Hille which hath a Chappell of eafe, bar9h
a cuftome,that they ought te finda rope
tothe third £ell, and repaire partof the
wall of the Mother Charch, in confide-
ration of which,they bave been free from
payment of Tythes tothe Mother church,
whether this be agood cuftome,or not 3
gnere. 91 ,p‘.x 1.

E Variance
N Trefpafs for aflaul:, bacvery & woun-
Iding the plaintif, rhe plaintif declares &.
faich, thas quentam €q#um upon which
. theplaintif. ¢ pevenffit ira quod cecidit,

&r¢, thic 15 no variance, for thae the al=
lia leadging
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" leadging of the ftriking of the horle,was
_onely an indugement to the batery of
himfelf.

Venire Facias.

‘A man broughtDebt upon a Bond conditi- |

tioned to pay fo much in a houfe of the
- plaintifs in Lincoln, the defendant plea-
ded payment at Lincolnaforefaid, ypon

weh they wereat iffue,& the Venire Fas®

.- was de vicinet® Civitatis Lincolne, and

- found for the plaintif,and it was moved, |

that this was a mif-triall, for that the }”e-
nire omght to have beene of the bedy of

the County of Lincoln,and not of the |

< City, but refolved to be good.124. 204

Verdstt.

&Vhere the Jory find the fubftance, theugh
they vary in the circumftance, yet it is
good, opl.2s.

Where abad plea fhalibe made good bya
Verdi&t.

.Inan Ejetione Firme,the Juryfind the de-
fendanc guilcy in tauto wnins meffuagii in
occupasione, &c. quantum fat [uper ri-

- pam and not guilty for the refidue, the
verdic is naught for the incertainty. 97.
pl.168. See pa.xoo.pl 172,

Void 5 Voidable,

‘The Statute of 31 Q. ca. 6. ena@sthatif 2
man be prefented,inftituted & inducted
ipon a Simoniacall contra&, that cthe
Chutch fhafl'be utterly void, &c. in this

. cafe itis void, witheut deprivation or

\thence declaratery. 84.pl.139.

ager of Law.,
t wage his Law againft
Y. matcer of 14
Aman may wage his dy againft a Recove-
ry in a Court Baron,btxqufc it is no Re-
-cord. ' 15.pl3se

Man ca

.

98.pli1c7® .

82.pl.134. |

ey

e 'y-;' jﬂl&"‘o
s wanner the Counfell of the Mag-

g

Lt

ches of Wales proceed, and of whar they
may kold plea.7.pl 14. 5;.7§. s2.pl.80.
& 63.pl.g8.

: Warrant of Attorney.
' Though the Attorny be dead,yet the war-
rant of Attorny may be filed. 103, 177.
Where a warrant of Attorny may be filed
. after Error brought, where nor, ¢3.pl
| 160, 121plzor, & 129.pl.209, war-
| rant of Attorny may be amended after
| Brror breught, #bi fupra.

|

] wils and Teflaments,

A Will without a Seal isgood to pafle land,

206.pl.245.
Witne(fes,

. In Debt upon the Statute of § Q. ca, 9. it
wasrefolved, that it fufficeth to leavea
note of the procefle ar the koufe of the
witnefle;and though there be not a rea-
fonable fum delivered to him for cofts &
charges, according to the diftance of
place, as the Statute faith, yer ifhe acd
ceptit,he is bound.: he that will main-
taine an aion upon this Statute, ought
to averre that he was damnified.x8, 43.

A Lawyer of Counfell may be:examined
upon oath as a witneffe to the matter of
agreement,not to the validity of the affu-
raiice, or ta the matter of Counfell. And
in examining of a witnes, Counfell ¢i-
not queftion al the life of the wirnefle,as
whether he be a whoremafter, &c. bue if
he -hath done any notorious fa&, which
gives juft exceprion againft him, this
may betaken, 83.pl.136.

Writy & Abatement of it,
‘Ifa man be living at the day of Niff prigs,
and d ye before the day in bank,the writ
- fhall nog abate, 6s.plior,

FINIS.



