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INTRODUCTION.

QUITY, fcarce known to our forefathers, makes at prefent

a great figure. Like a plant gradually tending to maturity,

it has for ages been increafing in bulk ; flowly indeed, but
conftantly : and at what diftance of time we are to hope for its
maturity, is perhaps not eafy to foretel. Courts of equity, limited
originally within narrow bounds, have, in civilized nations, acquired
an extent of jurifdition, that obfcures, in a great meafure, the
courts of law. A revolution fo fignal, will move every curious
enquirer to attempt, or to with at leaft, a difcovery of the caufe.
But vain will be the attempr, till firft a clear idea be formed of
the difference betwixt law and equity. The former we know deals
in precife rules: but does the latter reft on confcience folely without
any rule? This would be unfafe, while men are judges, liable not
lefs to partiality than to error. Nor could a court without rules,
ever have attained that height of favour and extent of juri{di¢tion,
which courts of equity enjoy. But if a court of equity be go-
verned by any rules or principles, why are not thefe brought to
light in a fyftem? One would imagine, that fuch a fyftem fhould
not be ufeful only, but abfolutely neceffary: and yet writers, far
from aiming at a fyftem, have not even defined with any accuracy
what equity is, nor what are its limits and extent. In ranging {o
wide a field, where there is fcarce a beaten tract for direétion,
the utmoft attention is requifite. One operation of equity, uni-
verfally acknowledged, is, to remedy imperfeGtions in the common
law, which fometimes is defective, and fometimes exceeds juft bounds.
This fuggefts a hint. As equity is conftantly oppofed to common
law, a juft idea of the latter will probably lead to the former. In
order to afcertain precifely what is meant by common law, a hiftorical
deduction is neceffary; which I the more chearfully undertake, be-
caufe this fubject feems not to be put in a clear light by any writer.

AFTER ftates were formed, and government eftablithed, courts of
law were invented to compel individuals to do their duty, This in-
novation, as generally happens, was, at firt, confined within narrow
bounds. To thefe courts was given power to enforce duties effential

A to
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to the exiftence of fociety; fuch as that of forbearing to do harm

or mifchief. Power was alfo given to enforce duties derived from

covenants and promifes, fuch of them at leaft as tend more pecu-

liarly to the well-being of fociety. The enforcing fuch capital

duties, by eftablithed authority, was a great improvement, which

gave full fatisfaction, without fuggefting any thought of proceeding

farther. To extend the protection of a court to natural duties of

every fort, would, in a new experiment, have been reckoned too

bold. Thus, in the Roman law, we find many pactions left upon
confcience, without receiving any aid from their courts of law.

Buying and felling only, with a few other covenants effential to
commercial dealing, were regarded. Our courts of law, in Britain,

were originally confined within ftill narrower bounds. No cove-

nant whatever was by our forefathers countenanced with an a&ion.

o et A contra@t of buying and felling was not *: and as buying and
ap #5355 felling is of all covenants the moft ufeful in common life, we are
et mot at liberty to fuppofe that any other was more privileged .
BuT when the great advantages of a court of law were expe-

rienced, its jurifdiction was gradually extended with univerfal appro-

bation. It was extended, with very few exceptions, to every cove-

nant and every promife. It was extended alfo to other marters, till

it embraced every obvious duty arifing in common and ordinary deal-

ings betwixt man and man. But it was extended no farther. Ex-

perience difcovered limits, beyond which it was deemed hazardous

to ftretch this jurifdi¢tion. Caufes of an extraordinary nature, re-

quiring fome fingular remedy, could not be fafely trufted with the

ordinary courts, becaufe no rules were eftablifhed to direct their
proceedings in fuch matters; and upon that account, fuch caufes

were appropriated to the king and council, being the paramount

court &  Of this nature were actions for proving the tenor or

contents of a loft writ, extraordinary removings againft tenants

poffefling by leafe, the caufes of pupils, orphans, and foreigners,

tse s 0. complaints againft judges and officers of the law }, and the more
e atrocious crimes, termed, The pleas of the crown. Such extraor-
dinary cafes, multiplying greatly by complex and intricate connec-

tions among individuals, daily difcovered, became a burden too

great for the king and council. In order therefore to relieve this

court, extraordinary caufes of a civil nature, were in England de-

volved

2 Wy find the fame regulation among the Jews: ¢ And Mofes chofe able men out of all

** Ifrael, and made them heads over the people, rulers of thonfands, rulers of hundreds, rulers

® Uxodus, chap, - ©f fifties, and rulers of tens. And they judged the pecple at ail feafons: the hard caufes
wii verles 25,26, ** they brought unte Mofes, but every finall matter they judged themfelves »h
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volved upon the court of chancery; a meafure the more neceflary;
that the king, occupied with the momentous affairs of government,
and with foreign as well as domeftic tranfactions, hid not leifure
for private caufes. In Scotland, more remote and therefore lefs
interefted in foreign affairs, there was not the fame neceflity for
this innovation. Our kings however, addi¢ted more to action than
ftudy, neglecting in a great meafure their privilege of being judges,
fuffered the caufes peculiar to the king and council to be gradually
afflumed by other fovereign courts. The eftablifhment of the court
of chancery in England, made it neceflary to give 2 name to the
more ordinary branch of law which is the province of the common
or ordinary courts. It is termed, The common law; and in oppo-
fition to it, the extraordinary branch devolved on the court of
chancery is, termed Equity: the name being derived from the na-
ture of the jurifdiction, direCted lefs by precife rules than fecundiim
equum & bonum, or according to what the judge in confcience thinks
right 3, Thos equity, in its proper fenfe, comprehends every
matter of law that by the common law is left without remedy;
and fuppofing the boundaries of the common law to be afcertained,
there can no longer remain any difficulty about the powers of a
“court of equity. With refpect then to the common law, it is evie
dent from the foregoing deducion, that it has not a precife natural
boundary, but in fome meafure is circumfcribed by accident and
arbitrary practice. The limits accordingly of common law and
cquity, vary in different countries, and at different times in the fame
country. We have feen, that the common law .of Britain was
originally not fo extenfive as at prefent; and inftances will be men-
tioned afterwards, which evince, that the common law in Scotland
is farther extended than in England. Its limits are perhaps not
accurately afcertained in any country, which is to be regreted, be-
caufe of the uncertainty that muft follow in the pratice of law.
It is lucky however that the difeafe is not incurable. A good
underftanding betwixt the judges of the different courts, and juft
notions of law, may, in time, afcertain’ thefe limits with fufficient
accuracy.

- AmoNG -a plain people, ftrangers to refinement and fubtilties,
law-fuits may be frequent, but never are intricate. Regulations

A2 reftraining

a At curize funto & jurifdi®innes, que ftatuant ex arbitrio boni viri & difcretione fana,
ubi legis norma deficit. 'Lex enim non fufficit cafibus, fed ad ea que plerumque accidunt
apratur: fapientiffima avtem res tempus, (0t ab antiquis diftum eft,) & movorum cafuum
quotidic author & inventor,

Bacox de Aug. Scien. L, 8. cap. 3. aphor. 32,

‘hw
111
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reftraining individuals from injuring others, and compelling the
performance of covenants, compofed originally the bulk of the
common law ; and fingular cafes, unknown in the ordinary courfe
of dealings, were referved for the court of equity. Thefe two
branches, among our rude anceftors, feemed to comprehend every
Subjet of Law. The more refined duties of morality were, in that
early period, litdle felt, and lefs regarded. But law in this fimple
form cannot long continue ftationary. In the focial ftate under
regular difcipline, law ripens gradually with the human faculties.
Experience difcovered, that the duties above-mentioned exhauft not
the whole of morality. In the progrefs of fociety, and in the courfe
of practice, many duties were evolved, which, by ripenefs of dif-
cernment and growing delicacy of fentiment, were found to be
binding in confcience. Such duties, or the moft cbvious of them,
could no longer be neglected by courts of juftice; and as they made
no part of the common law, they came naturally under the jurif-
di¢tion of the court of equity. Thefe more refined duties of the
law of nature, making at prefent a great branch of equity, require
to be explained with all poffible accuracy; and, to give fatisfac-
tion, I fhall endeavour to trace them from their true fource in hu-
man nature.

THE mind of man, limited in its capacity, cannot at once com-
prehend many objects; and a fmall proportion of what it can com-
prehend, fuffices to exhauft the whole ftock of benevolence that
falls to the fhare of any individual. Difregarding what hath been
taught by vifionary philofophers, I muft adhere to a principle laid
down by all the pratical writers on the laws of nature and na-
tions, That it is our duty to abftain from injuring others, but that
the doing good to thofe of our own fpecics, merely as fuch, is not
incumbent on us as a matter of ftrict duty. It is indeed evident,
that univerfal benevolence, inculcated by fome writers as a dury,
would be extremely difproportioned to the limited capacity of man:
his attention behoved to be diftracted and his duty rendered im-
practicable, among an endlefs number and variety of objecs.

NATURE, or rather the Gop of nature, hath more wifely ad-
Jjulted the duty of man to his limited capacity. Benevolence, it
is true, is his duty; but then, the objects of his benevolence are
limited in exact conformity to his nature. Diftrefs never fails to
beget compaflion, which is a fpecies of benevolence; and the exer-
cife of compaflion, by relieving the diftreffed, is acknowledged to

be
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be a duty. But, abltraling from diftrefs, benevolence is not raifed
nnlefs when we have a more {tri® conneftion with the perfon
than merely that we are of the fame fpecies. Hence we may con-
clude with certainty, that the doing good to one of our own fpe-
cies, merely as fuch, never is a duty; for it is a law in our nature,
that we are not bound in duty to perform any action to which we
ere not antecedently prompted by fome natural principle *. The
connections that excite benevolence differ widely in degree, from
the moft remote to the moft intimate; and benevolence is
excited in a juft proportion to the degree of the connettion.
Thefe conneétions, various and widely diffufed, are at the fame
time fully fufficient to employ all the benevolence of which hu-
man nature is capable, and confequently to give ample fcope to
the duty of benevolence. The chief obje@s of benevolence, whe-
ther confidered as 2 duty or a virtue only, are friends and relations.
It is extended to neighbours ar home, and countrymen abroad.
Some are naturally {fo benevolent, as to beftow a thare on perfons
of the fame profeffion or calling, and even on thofe of the fame
name, though a mighty flender connection. And thus benevolence,
fucceflively exerted upon a feries of objets, leflens gradually with
the connecion, till both become imperceptible.

THERE are other conme&ions which, though ftill more tranfis
tory, produce a fenfe of duty. Two petfons fhut up in the fame
prifon, perhaps for different caufes, being no way connected but by
contiguity and refemblance of condition, ate fenfible however that
to aid and comfort each other is a duty incumbent on them. Two
perfons thipwrecked upon the fame defart ifland, are fenfible of the
like mutual duty. And there is even fome fenfe of this kind, among
a number of perfons in the fame fhip or under the fame military
command. ‘

BuT a fenfe of duty from connetions fo flender, makes no figure
among barbarians. The law of nature, or more properly the law of
our nature, refines gradually as human nature refines. 'The moral
fenfe becomes daily more acute by regular difcipline in a civilized
fociety. Mutual duties among individuals multiply by variety of
conne&ions; and benevolence becomes a matter of confcience in a
thoufand inftances which formerly were altogether difregarded.
With refpect to the duty of benevolence, a court of equity, at
firlt, exercifeth its jurifdiction with great referve, interpofing in re-
markable cafes only where the duty is palpable; but, gathering cou-

‘ B rage

* See Effays on
Morality and na«
tural Religion, part
1. Eff, 2. chi 5.
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rage from fuccefs, it ventures to enforce this duty in more delicate
circumftances. One cafe throws light upon another. Men, by the
reafoning of the judges, become gradually more acute in difcern-
ing their duty; the judges become more and more acute in diftin-
guithing cafes; and this branch of law is imperceptibly moulded
into a fyftem 2. In rude ages pofitive acts of benevolence, how-
ever peculiar the conneCtion may be, are but faintly perceived to
be our duty. Such perceptions become gradually more firm and
clear by cuftom and reflection; and when men are fo far enlightened,
it is the duty as well as honour of judges to interpofe *.

Tr1s branch of equitable jurifdiGtion fhall be illuftrated by va-
rious examples. When goods by labour, and perhaps with dan-
ger, are recovered from the fea after a fhipwreck, every one perceives
it to be the duty of the proprictor to pay falvage. A man ventures
his life to fave a houfe from fire, and is fuccefsful ; no mortal can
doubt that he is entitled to a recompence from the proprietor.who is
benefited. If a man’s affairs by his abfence be in diforder, is not
the friend who undertakes the management entitled to demand a
fum equal to what he hath expended, though the fubjet upon which
the money was ufefully beftowed may have afterwards perithed ca-
fually 2 Who can doubt of the following propofition, That I am in
the wrong to demand money from my debtor, while I with-hold the
fum I owe him, which perhaps may be his only refource for doing
me juftice? Such a proceeding, muft, in the common fenfe of man-
kind, appear partial and oppreflive. By the common law however
no remedy is afforded in this cafe, nor in the others mentioned.
But equity affords a remedy, by enforcing what in fuch circum-
ftances every man perceives and feels to be his duty. I fhall add but
one example more. In a violent {torm, the heavieft goods are
thrown overboard, in order to difburden the thip: the proprietors of
the goods preferved by this means from the fea, muft be fenfible
that they ought to repair the lofs ; for the man who has thus aban-
doned his goods for the common fafety, ought to be in no worfe
condition than themfelves. Equity dictates this to be their duty;

and if they be refractory, a court of equity will interpofe in behalf
of the fufferer.

IT appears now clearly, that a court of equity commences at the
limits of the common law, and enforces benevolence in certain cir-

cumftances

* At curiz illz uni viro ne committantur, fed ex pluribus conftent. Nec decreta exeant
cum filentio. Sed judices fententiz fuz rationes adducant, idque palam, atque adftante co-
¥ona: ut quod ipfa poteftate it liberum, fama tamen et exiftimatione fit circumferiptum.

Bacon de Aug. Scient. L. 8. cap. 3. aphor, 38.
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cumftances where the law of nature makes it our duty. And thus
a court of ‘equity, accompanying the law of nature in its gradual
refinements, enforces every natural duty that is neglected by the
common law. |

THE duties hitherto mentioned, arife from tonneions indepen~
‘dent altogether of confent. Covenants and promifes alfo, are the
fource of various connections and of various duties.,. The moft
obvious of thefe duties, being commonly declared in words, belong
to the common law. But every incident that can poffibly occur in
fulfilling a covenant, is feldom forefeen and provided for. Human
forefight is not fo perfect. And yet a court of common law, in
giving judgment upon covenants, confiders nothing but declared will,
negletting incidents that would have been provided for had. they
been forefeen. Further, the indu@ive motive for making a cove-
nant, and its ultimate purpofe and intendment, are circuimftances
difregarded at common law. Thefe however are capital -circum-
ftances; and juftice, where they are negletted, cannot be fulfilled.
Hence the -powers of a court of equity with refpe to engage-
ments. It fupplies the defe& of common law, by taking under con-
fideration every material circumftance, in order that- juftice may
be diftributed in the moft perfett manner. It fometimes fupplies
a defe® in words, where will is evidently more extenfive ; and
fometimes fupplies a defect even in will, according to what ‘pro-
bably would have been the will of the parties, had they forefeen the
event. By taking fuch liberty, a covenant is made effectual accord-
ing to the aim and purpofe of the contratters; and without fuch
liberty, feldom it happens that juftice can be accurately done.

In handling this branch of the fubjed, it is not eafy to fupprefs
a thought that comes crofs the mind. The jurifdiGion of a court
of common law, with refpect to covenants, appears to me odd and
unaccountable. To find the jurifdi®ion of this court limited, as
above mentioned, to certain duties of the law of nature, without
comprehending the whole, is not fingular nor furprifing. But with
refpect to the circumftances that occur in the fame caufe, it cannot
fail to appear fingular, that a court fhould be confined to a few of
thefe circumftances, negle@ting others not lefs material in point of
juftice. This refletion will be fet in a clear light by a fingle
example. Every one knows that an Englith double bond was a
contrivance to evade the old law of this ifland, which prohibites
the taking intereft for money. The penal part of the fum is not

B2 intended
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intended to be exacted beyond intereft and cofts. This is con-
fefledly the end and purpofe of a double bond ; and yet a court of
common law, confined {tri®tly to the words or declared will, is ne-
ceflitated knowingly to commit injuftice, The moment the term
of payment is paft, when there cannot be either cofts or intereft,
this court, inftead of pronouncing fentence for what is really due,
viz, the fum borrowed, muft follow the words of the bond, and
give judgment for the double. This defect, in the conftitution of
a court, is too remarkable to have been overlooked. A remedy
accordingly is provided, though far from being of the moft perfect
kind, and that is a privilege to apply to the court of equity for
redrefs, where the court of common law, by the imperfetion of its
conftitution, is forced to a&t unjuftly. Far better had it been, either
to withdraw covenants altogether from the common law, or to
impower the judges of that law to determine according to the
principles of juftice 2. I need fcarce obferve, that the prefent re-
flection regards England only, where equity and common law are
appropriated to different courts. In Scotland and other countries
where both belong to the fame court, the inconvenience mentioned
cannot happen. But to return to the gradual extenfion of equity,
which is our prefent theme:

A court of equity, by long and various practice, finding its own
ftrength and uiility, and impelled by the principle of juftice,
boldly undertakes a matter ftill more arduous, and that is to cor-
re&t or mitigate the rigour, and what even in a proper fenfe may
be termed The injuftice of common law. It is not in human fore-
fight to eftablith any general rule, that, however falutary in the
main, may not be oppreflive and unjuft when applied to fome fin-
gular cafes. Every work of man muft partake of the imperfection
of its author; fometimes falling fhort of its purpofe, and fometimes
going beyond it. If, with refpet to the former, a court of equity
be ufeful, it may be pronounced neceffary with refpe@t to the
latter. For in fociety, it is certainly a greater object to prevent
legal oppreflion, which alarms every individual, than to fupply legal
defe@s, fcarce regarded but by thofe immediately concerned. 'The
illuftrious Bacon, upon this fubjet, exprefles himfelf with great
propriety : ¢ Habeant curiz pretoriz poteftatem tam fubveniendi
¢ contra rigerem legis, quam fupplendi defeCtum legis. Si enim
« porrigi debet remedium ei, quem lex preteriit, multo magis ei

“ quem vulneravit *.”
ALy

a And accordingly, by 4th Anne, cap. 16. §. 13 the defendant, pending adion on a double
bond, offering payment of principal intereft and cofts, fhall be difcharged by the court.
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Avry the variety of matter hitherto mentioned, is regulated by
the principle of juftice folely. It may, at firft view, be thought,
that this takes in the whole compafs of law, and that there is no
remaining field to be occupied by a court of equity. But, upon
more narrow infpection, we find a number of law-cafes into which
juftice enters not, and which therefore muft be governed by the
principle of utility. Expediency requires that thefe be brought un-
der the cognizance of a court; and the court of equity, gaining
daily more weight and authority, takes naturally fuch matters un-
der its jurifdiction. I fhall give a few examples. A lavifh man fub-
mits to have his fon made his interdi¢tor. This agreement is not
unjuft ; but tending to the corruption of manners, by reverfing the
order of nature, it is reprobated by a court of equity as contra bonos
mores. This court goes farther; it difcountenances many things in
themfelves indifferent, merely becaufe of their bad tendency. A
paltum de quota litis is in itfelf innocent, and may be beneficial
equally to the advocate and his client: but being a temptation to
advocates to take advantage of their clients, inftead of ferving them
faithfully, this Court, to prevent mifchief, declares againft fuch
pactions. A court of equity goes flill farcher; by confulting the
publick intereft with relation to matters not otherwife bad than by
occafioning unneceflary trouble and vexation to individuals. Hence
the origin of regulations tending to abridge law-fuits.

A mifchief that affets the whole community figures in the ima-
gination, and will naturally move judges to ftretch out a preventive
hand. But what fhall we fay of a mifchief, that affects one perfon

,only, or but a few. An eftate, for example, real or perfonal, is left
entirely without management, by the infancy of the proprietor, or
by his abfence in a remote country. He has no friends, or they are

unwilling to interpofe. It is natural, in this cafe, to apply for pu-

blick authority. A court of common law, confined within certain

precife limits, can give no aid ; and therefore it is neceffary that the

court of equity, whofe powers are boundlefs, fhould undertake cafes

of this kind; and the preventive remedy is eafy, by naming an ad-

.miniftrator, or, as termed in the Roman law, Curator bonorum. A
fimilar example is, where a court of equity gives authority to fell

the Jand of one under age, when the fale is neceffary for payment

of debt. To decline interpofing in this cafe, would be ruinous to.

the proprietor; for without it, no man will venture to purchafe from

one under age. Here the motive is humanity merely, or private-

utility : and indeed it would be a great imperfe@ion in law, to aban-

C don
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don an innocent perfon to ruin when the remedy is {o eafy. In moft
or all of the cafes governed by the motive of publick utility, a court
of equity interpofes as a court properly, giving or denying action,
in order to anfwer the end propofed. But in the cafes now men-
tioned, and thofe that are fimilar, there is feldom occafion for a pro-
cefs. The court atts by magifterial powers.

THE powers above fet forth, affumed by our courts of equity, are,
in effect, the fame with what were affumed by the Roman Prztor,
from neceflity without any exprefs authority. ¢ Jus prztorium eft
« quod prztores introduxerunt, adjuvandi vel fupplendi vel cotri-
¢ gendi juris civilis gratia, propter utilitatem publicam *.”

Havine given a hiftorical view of a court of equity, from its
origin to its prefent extent of power and jurifdi&ion, I proceed to
fome other general matters, which muft be premifed before enter-
ing upon particulars, ‘The firft I fhall infift on is of the greateft
moment, viz. Whether a court of equity be, or ought to be, go-
verned by any general rules. To determine every particular cafe
according to what is juft, equal, and falutary, taking in all circum-
ftances, is undoubtedly the idea of a court of equity in its perfec-
tion; and had we angels for judges, fuch behoved to be their me-
thod of proceeding, without regarding general rules: but men are
liable to prejudice and error, and for that reafon cannot fafely be
trufted with unlimited powers. Hence the neceflity of eftablifhing
rules, to preferve uniformity of judgment in matters of equity as well
as of common law. The neceflity is perhaps greater in the former,
becaufe of the variety and intricacy of equitable circumftances.
Thus though a particular cafe may require the interpofition of equi-
ty, to corret a wrong or {upply a defe®, yet the judge ought not
to interpofe, unlefs he can found his decree upon fome rule that is
equally applicable to all cafes of the kind. If he be under no limi-
tation, his decrees will appear arbitrary, though fubftantially juft:
and, which is ftill worfe, will often be arbitrary and fubftantially
unjuft; for fuch too frequently is the cafe of human proceedings that
are fubjected to no control. General rules, it is true, muft often pro-
duce decrees, thas in equity as well as at common law are mate-
rially unjuft; for no rule can be equally juft in its application to a
whole clafs of cafes that are far from being the fame in every cir-
cumftance. Bur this inconvenience muft be tolerated, to avoid a
greater, that of making judges arbitrary. A court of equity is 2
happy invention to remedy the cirors of common law. But we muft

ftop
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ftop fhort fome where: for courts cannot be eftablithed withott
end, to bé checks one upon another. And hence it is, that, in
in the nature of things, there cannot be any other check upon 2
court of equity but general rules. Bacon exprefles himfelf upon
this fubjet with his ufual elegance and perfpicuity. ¢ Non fine
“ caufa in ufum venerat apud Romanos album Prztoris, in quo
*¢ praferipfic et publicavit quomodo ipfe jus dicturus effet. Quo
¢ ¢xemplo judices in ¢urils pretoriis, regulas fibi certas (quantum
“¢ fieri poteft) proponere, eafque publice affigere debent. Etenim
“ optima eft lex, quz minimum relinquit arbitrio judicis, oprimus
¢ judex qui minimum fibl *.»

IN perufing the following treatife it will be difcovered, that the
connections regarded by a court of equity feldom arife from per-
fonal circumftances, fuch as birth, refemblance of condition, or
even blood, but generally from fubjects, thar, in common language,
‘are denominated goods, ‘Why fhould a court, d¢tuated by the fpiric
of refined juftice, overlook more fubftantial ties, to apply itfelf to
the groffer connections folely, viz. thofe of intereft? Doth any con-
néction founded oh property make an impreffion equally ftrong with
that of friendfhip, of blood-relation, or of country? Doth not the
law of nature form duties on the latter, more binding in confcience
than on the former? Yet the more confcientious duties are left to
thifc for themfelves, while the duties founded on intereft are fup-
ported and inforced by courts of equity. This, at firlt view, looks
like a prevailing attachment to riches; but it is not fo in reality.
The duties arifing from the connection laft mentioned, are generally
alcertained and circumficribed, fo as to be fufceptible of a general
rule that governs all cafes of the kind. This is feldom the cafe of
the other natural duties, which, for that reafon, muft be left upon
confcience, without receiving any aid from a court of equity. There
are, for example, not many dutiés more firmly rooted in our nature
than that of charity; and, for that reafon, a court of equity will
haturally be tempted to interpofe in its behalf. But the extent of
this duty depends on fuch a variety of citcumftances, that the wifeft
heads would in vain labour to bring it under general rules. To
truft therefore with any court a power to dire® the charity of indi-
viduals, Is a remedy which to fociety would be more hurtful than
the difeafe ; for inftead of inforcing this duty in any regular man-
her, it would open a wide door to legal tyranny and oppreffion,
Viewing the matter in this light, it will appear, thar fuch duties
are left upon confcience, not from negledt or infenfibility, but from
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the impoffibility of a proper remedy. And when fuch duties can
be brought under a general rule, I except not even gratitude
though in the main little fufceptible of circumfcription, we fhall fee
aftcrwa_rds, that a court_of equity declines not to interpofe.

Iw this work will be found feveral inftances where equity and
utility are in oppofition ; and when that happens, the queftion is,
which of them ought to prevail. Equity when it regards the in-
tereft of a few individuals only, ought to yield to utility when it
regards the whole fociety. It is for this very reafon that a court.
of equity is bound to form its decrees upon general rules; for this
meafure regards the whole fociety by preventing arbitrary pro-
ceedings.

"It is commonly obferved, that equitable obligations are lefs fteady
and permanent than thofe of common law. The reafon will ap-
pear from what follows. A right is permanent or fluctuating, ac-
cording to the circumftances upon which it is founded. While
thefe remain the fame, fo doth the right; when thefe vary, the
right varies with them. This applies to both kinds equally. But
here lies the difference. The circumftances that found a right at
common law, being always few and weighty, are not variable nor
eafily changed. A bond of borrowed money, for example, muft
fubfift dll it be paid. A claim in equity, on the contrary, feldom
arifes without a multiplicity of circumftances, which make it lefs
fteady ; for if but a fingle circumftance be withdrawn, the claim is
no more. Let us fuppofe, for example, that an infeftment of an-
nualrent is afligned to a creditor for his fecurity ; the creditor or
aflignee thus fecured, ought to draw his payment out of the intereft
before touching the capital. This is an equitable rule, becaufe it
is favourable to the aflignor or cedent without hurting the affignee.
But if the cedent have another creditor who arrefts the intereft,
the equitable rule now mentioned ceafes, and gives place to another,
which is, that the aflignee ought to draw his payment out of the
capital, leaving the intereft to be drawn by the arrefter. Let us
next fuppofe, that the cedent hath a third creditor, who after the
arreftment adjudges the capital. This new circumftance varies again
the rule of equity. Though the cedent’s intereft weighs not in
oppofition to that of his creditor arrefting, the adjudging creditor
and the arrefler are upon a level as to every equitable confidera-
tion. For this reafon, the aflignee, who is the preferable or ca-
tholic creditor, ought to deal impartially betwixt them. If he

chufe
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~ chufe not to take his-payment out of both fubjeéts proportionally,
but only out of the capital, or out of the intereft, he ought to
make an affignment to the poftponed creditor, in order to redrefs,

the inequality. And if he refufe to do this act of juftice, a court
of equity will interpofe.

THIS example fhows the mutability of equitable claims: but
there is a caufe which makes them appear {till more mutable than
they are in reality. The ftrongeft notion is entertained of the
ftability of a right of property; becaufe no man can be deprived of
his property but by his own deed. A claim of debt is underftood
to be ftable, but in an inferior degree; becaufe payment puts
‘an end to it without the will of the creditor. But equitable rights,
which commonly accrue to a man without any deed of his, are
often loft in the fame manner: and they will naturally be deemed
tranfitory and fluctuating, when they depend fo little on the will of
the perfons who are poflefled of them.

In England, where the courts of equity and common ldw are
diftin&, the boundary betwixt equity and common law, where the
legiflature doth not interpofe, will remain always the fame., But.in
Scotland, and other countries where equity and common law are
united in one court, the boundary varies imperceptibly. For what
originally is a rule in equity, lofes its character when, gathering
ftrength by practice, it is confidered as common law. Thus the
aftio megotiorum geflorum, retention, falvage, &+, are in Scotland
fcarce now confidered as depending on principles of equity. But
by the cultivation of fociety, and practice of law, nicer and nicer
cafes in equity being daily- evolved, our notions of equity are pre-
ferved alive; and the additions made to that fund, fupply what is
withdrawn from it and transferred to common law.

WraAT is now faid fuggefts 2 queftion not lefs intricate than
important, viz. Whether common law and equity ought to be com-
mitted to the fame or to different courts. The profound Bacon gives
his opinion. in the following words: ¢ Apud nonnullos receptum eft,
€ ur jurifdictio, que decernit fecundum =quum & bonum, atque
¢ illa altera, quz' procedit fecundum jus ftri%um, iifdem curiis de-
¢ putentur: apud alios autem, ut diverfis: omnjno placet curiarum
‘¢ feparatio. Neque enim fervabitur diftintio cafuum, fi fiat com-
¢ mixtio jurifdiGtionum: fed arbitrium legem tandem trahet *.”
Of all queftions, thofe which concern the conftitution of a ftate
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and its police, being the moft involved in circamftances, are, for
that reafon; the moft difficult to be brought under precife principles.
I pretend not to deliver any opinion on this point ; and feeling in
myfelf a bias againft the great authority mentioned, I fcarce ven-
ture to form an opinion. It may be not improper however to ha-
zard a few obfervations preparatory to a more accurate difcuffion.
I am thoroughly fenfible of the weight of the argument ufed in
the foregoing citation. In the fcience of jurifprudence it is un-
doubtedly of grear importance, that the boundary betwixt equity
and commor law be clearly afcertained ; wichout which we fhall in
vain hope for juft decifions. A judge uncertain about the preli-
minary point, viz. whether the cafe belong to equity or common
law, canmot have a clear conception what fentence ought to be
pronounced: but 2 court that judges of both, being relieved from
determining the preliminary point, will be apt to lofe fight alro-
gether of the diftinétion betwixt common law and equity. On the
other hand, may it not be urged, that the dividing among different
courts things intimately conne@ed, bears hard upon every man
who has a claim to profecute. Before bringing his action he
muft at his peril determine an extreme nice point, wiz. whether
the cafe be governed by common law or by equity. An error in
this preliminary point, though not faral to the caufe becaufe a re-
medy is provided, is however produ&ive of much trouble and ex-
pence. Nor is the moft profound knowledge of law fufficient al-
ways to prevent this evil ; becaufe it cannot always be forefeen what
plea will be put in for the defendant, whether a plea in equity or
at common law. In the next place, to us in Scotland it appears
in fome degree abfurd, to find a court fo conftituted, that in many
cafes an iniquitous judgment muft be the refult. This not only
happens frequently with refpe¢t to covenants, as above mentioned,
but will always happen where a claim founded on commeon law,
which muft be brought before a court of common law, is oppofed
by an equitable defence which cannot be regarded by fuch a court.
Weighing thefe different arguments with fome attention, the pre-
ponderancy feems to be on the fide of an united jurifdiction. I
give my reafon. The fole inconyenience of an united jurifdiction,
viz. that it tends to blend common law with equity, may admit a
remedy by an inftitute diftinguifhing with accuracy their bounda-
ries: but the incopvenience of a divided jurifdi¢tion admits not any
effeGual remedy. Thefe hints, at the fame time, are fuggefted
with the greateft diffidence; for I cannot be ignorant of the bias
that naturally is produced by cuftom and eftablithed practice.
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In Scotand, as well as in other civilized countries, the king’s.

council was originally the only court that had power to remedy
defe@ts, or redrels injuftice in common law. To this extraordi-
nary power the court of feflion naturally ficceeded, as being the
fupreme court in civil matters. For in every well regulated fo-
ciery, this power muft be trufted with fome one court, and with
none more properly than with that which is fupreme. It may 4t
firft fight appear furprifing, that no mention is made of this extra-
ordinary power in any of the regulations concerning the court of
of feffion. Probably the thing was not intended not thought of.
The neceflity however of fuch a power, brought it in time to an
eftablithment. That the court itfelf had at firlt no notion of being
poflefled of this privilege, is evident from the a& of federunt, 27th
November 1592, declaring, * That in time coming they will judge
«¢ and decide upon claufes irritant contained in contraéls, tacks,
¢ infefrments, bonds, and obligations, precifely according to the
¥ words and meaning of the fame;” which in effe® was declaring
themfelves a court of common law, not of equity. But the miftake
was foon difcovered. The a&t of federunt wore out of ufe; and
now for more than a century, the court of {effion hath aéted as
a court 6f equity as well as of common law: Nor is it rare to
find powers evolved in practice, which were not in view at the in-
ftitution of a court. 'When the Roman Pretor was created to be
the fupreme judge in place of the Confuls, there is no appearance
‘that any inftru®tions were given him concerning matters of equity.

And even as to the Englith court of chancery, though originally a
court of equity, there was not at firft the leaft notion entertained
of that extenfive jurifdi®tion to which in later times it hath juftly
arrived. |

In Scotland, the union of common law with equity in the fu-
preme court, appears to. have had an influence upon inferior courts,
and to have regulated their powers with refpect to equity. The
rule in general is, that inferior courts are confined to common law :
and hence it is that an ation founded merely upon equity, fuch
as a redu@ion upon minority and lefion, upon fraud, &rc. is not
competent before an inferior court. But if againft a “procefs
founded on common law, an equitablc defence .be proponed, it is
the practice of inferior courts to judge of fuch defence. Imitation
of the fupreme court which judges both of law and equity, fup-
ported by the inconvenience of removing to another court a pro-
cefs that has perhaps long depended, paved the way to this enlarge-
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ment of power. Another thing already taken notice of, tends to
enlarge the powers of our inferior courts more and more, which is,
that many altions, founded originally on equity, have, by long
practice, obtained an eftablithment fo firm, as to be reckoned
branches of the common law. This is the cafe of the afio nego-
tiorum geflorum, of recompence, and many others, which, for that
reafon, are now commonly fuftained in inferior courts.

Ovur courts of equity have advanced far in feconding the laws
of nature, but have not perfected their courfe. Every clear and
palpable duty is countenanced with an alion; but many of the
more refined duties, as will be feen afterwards, are left ftill without
remedy. Until men, thoroughly humanized, be generally agreed
about thefe more refined duties, it is perhaps the more prudent
meafure for a court of equity to leave them upon confcience.
Neither doth this court profefs to take under its protection every
covenant and agreement. Many engagements of various forts, the
fruits of idlenefs merely, and having no relation to what may be
called bufinefs, are too uiffling, or too ludicrous, to merit the
countenance of law. A court, whether of common law or of
equity, cannot preferve its dignity if it defcend to fuch matters.
Wagers of all forts, whether upon horfes, cocks, or accidental
events, are of this fort, People may amufe themfelves, and men
of eafy fortunes may pafs their whole time in diverfion, becaufe
there is no law againft it; but fuch paftime, contrary to its nature,
ought not to be converted into a ferious matter, by bringing
the fruits of it into a court of juftice. This do&rine feems not
to have been thoroughly underftood, when the court of feflion,
in a cafe reported by Dirleton, fuftained action upon what is called
there a Sponfio ludicra. A man having taken a piece of gold, un-
der condition to pay back a greater fum in cafe he fhould ever be
married, was after his marriage fued for performance. The court
fuftained procefs, though feveral of the judges were of opinion,
that fponfiones ludicre ought not to be authorifed *. But in the
following remarkable cafe, the court judged better. In the year
1698, a bond was executed of the following tenor: ¢ I Mr. William
4¢ Cochran of Kilmaronock, for a certain fum of money delivered to
«« me by Mr. John Stewart younger of Blackhall, bind and oblige
¢ me, my heirs and fucceflors, to deliver to the faid Mr. John
¢« Stewart, his heirs, executors and affignees, the fum of one hun-
¢¢ dred guineas in gold, and that fo foon as I, or the heirs defcending
“ of my bady, fhall fucceed to the dignity and eftate of Dundonald.”

This
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This fom being claimed from the heir of the obligor, now become
Earl of Dundonald, it was objeéted, That this being a [ponfio ludicra
ought not to be countenanced with an aétion. It was anfwered,
That bargains like the prefent are not againft law ; for if purchafing
the hope of fucceffion from a remote heir be lawful *, it cannot be
unlawful to give him a fum on condition of receiving a greater when
he fhall fucceed. If an heir pinched for money procure it upon
difadvantageous terms, equity, it is true, will relieve him: but in
the prefent cafe there is no evidence, nor indeed fufpicion, of
unequality. It was replied, That judges of equity muft a& by a
" general rule, and muft either condemn by the lump fuch ludicrous
bargains, or approve them by the lump. If they be indulged where
they appear to be fair and equal, they muft be:indulged whatever
their:circumftances be; becaufe no precife boundary can be fixed
betwixt that degree of unequality which is permitted, and that

which is condemned. In the next place, it tends not to the good:

of fociety. to fuftain adtion upon fuch bargains. They do not ad-
vance commerce, nor tend in any degree to promote the comforts
of life ; why then fhould a court be bound to fupport them? It is
fufficient that they are not reprobated, but left upon confcience and
private faith. The court refufed to fuftain-aétion; referving it to
be confidered, whether the purfuer, upon proving the extent of the
fum given by him, was entitled to demand ‘it back 1.

Tue multiplied combinations of individuals in fociety fuggeft
rules of equity fo numerous and various, that in vain ‘would any
writer think of collecting all of them. From an ugdertaking which
is in a good meafure new, all that can be expeited is a colletion
of fome of the capital cafes that occur the moft frequently in law-
proceedings.  This collection will comprehend many rules of equity,
fome of them probably of the moft extenfive application. Nor will
it be without profit, even as to fubjetls omitted ; for'by diligently
obferving the application of equitable- principles to a -number of
leading cafes, a habit is gradually formed of reafoning correcly
upon matters of equity, which will enable us to apply the fame prin-
ciples to new cafes as they occur. - -

Tue author having thus -given a-general view of his fubjet,
fhall finith with explaining his motive for'éppearing in public. Prac-
tifing lawyers, to whom the fubject muft already be familiar, require
no inftruction.  This treatife is dedicated to the ftudious in general,
fuch who are fond to improve their minds by every exercife of the
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rational faculties. Writers upon law are too much confined in their
views. Their works, calculated for lawyers only, are involved in
a cloud of hard words and terms of art, a language perfetly un-
known except to thofe of the profeflion. Thus it happens that
the knowledge of law, like the hidden myflteries of fome an-
cient deity, is confined to its votaries; as if all others were in dury
bound to blind and implicit fubmiflion. But fuch fuperftition,
whatever unhappy progrefs it may have made in religion, never
can prevail in law. Men who have life or fortune at ftake, take
the liberty to think for themfelves ; and are not lefs ready to accufe
judges for legal oppreflion, than others for private violence or wrong.
Ignorance of law hath in this refpect a moft unhappy effect. We all
regard with partiality our own intereft ; and it requires knowledge
not lefs than candour, to refift the thought of being treated unjuftly
when a court pronounces againft us. Thus peevithnefs and difcon-
tent arife, and are vented againft the judges of the land. This in
a free government is a dangerous and infectious fpirit, for a remedy
to which we cannot be too folicitous. Knowledge of thofe ra-
tional principles upon which law is founded I venture to fuggeft, as
4 remedy not lefs efficacious than palatable. Were fuch knowledge
univerfally fpread, judges who adhere to rational principles, and
who, with fuperior underftanding, can reconcile law to common
fenfe, would be revered by the whole fociety. The fame of their
integrity, fupported by men of parts and reading, would defcend to
the loweft of the people, a thing devoutly to be withed! Nothing
tends more to fweeten the temper, than a convition of imparti-
ality in judges; by which we hold ourfelves fecure againft every
infule or wrong. By this means, peace and concord in fociety are
promoted, and individuals are finely difciplined to fubmit with equal
deference to all other acts of legal authority. Integrity is not the
only duty required in a judge: to behave fo as to make every one
rely upon his integrity, is a duty not lefs eflential. Deeply im-
prefled with thefe notions, the author dedicates his work to every
lover of {cience; and hath endeavoured to explain his fubjet in a
manner that requires in the reader no peculiar knowledge of muni-
cipal law. In that view he hath avoided terms of art; not indeed
with a fcrupulous nicety, which might look like affe®ation; but fo,
he hopes, as that with the help of a law-dictionary, what he fays
may eafily be apprehended.

PRINCIPLES
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EQUITY

R D E R, a beauty in every compofition, is effential
in a treatife of equity, which comprehends an end-
lefs variety of matter. To avoid obfcurity and
confufion, we muft, with the ftriCteft accuracy,
bring under one view things intimately connedted,

and handle feparately things unconneéted, or but flightly connected.
Two great principles, juftice and utility, govern the proceedings of
2 court of equity *; and every matter that belongs to this court, is
regulated by one or other of thefe principles. Hence a divifion of
the prefent work into two books, the firft appropriated to juftice,
the fecond to utility. I propofe a third book for certain fubjects,
which confift of parts too intimately connetted to bear a fepara-
tion. FEach of thefe is handled as one entire whole, inftead of
being broken into parts and handled feparately for illuftrating one
or other principle, as is done in the two firft books.

Book L
Powers of a Court of EQuiTyY derived from
the Principle of Juftice.

of equity is neceffary, firft, to fupply the defe@ts of common
law, and next, to corre& its rigour or injuftice.  The neceffity-
in the former cafe is manifeft from a principle, that where
there is a right it ought to be made effeGtual ; in the latter from

E 2 another

IN the introdu®ion occafion was taken to fhow, that a court

® See the Iniroe
dutions
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another principle, that for every wrong there ought to be a remedy.
In both, the difpute generally turns upon pecuniary intereft. But
there is a legal intereft which is not pecuniary, and which, for the
fake of perfpicuity, ought to be handled feparately. In this view,
the prefent book is divided into three parts. In the firft are treated,
the powers of a court of equity to fupply defects in the common
law with refpect to pecuniary intereft. In the fecond, the powers
of a court of equity to corre&t injuftice in the common law with
refped to pecuniary intereft. And in the third, the powers of a
court of equity with refpe& to matters of juftice that are not pe-
cuniary.

PartT I

Powers of a Court of EquiTy to {fupply what is defec-
tive in Common Law with refpeé to pecuniary Intereft.

F thefe defe@s the variety is too great, to be reduced into
any regular form. The bulk of them, I prefume, may be
comprehended under the following heads. I. Defedts in

the common law with refpe@t to the proteting individuals from
harm. II. With refpeét to the natural duty of benevolence.
III. With refpe& to rights founded on will. IV. With refpect to
ftatutes, V. With refpect to execution,

CuarTeERrR L

Defects in Common Law with refpedt to the protedting
Individuals from Harm.

HERE cannot be any fociety among creatures that prey upon
each other; and the focial ftate, however beneficial and de-
firable, could never have obtained among men, were not they
among themfelves reftrained from doing harm, and protected againft
it. To abftain from injuring others, is accordingly the primary law
of fociety * ; enforced not only by the ftrongeft natural {fanétions,
but alfo by the moft cogent that are within the reach of muni-
cipal law. By the common law of all civilized nations, of Britain
in particular, the more grofs tranfgreflions of this primary law of
fociety are feverely punifbed ; and every tranfgreflion, without ex-
ception, fubjects the wrong-doer to make full -reparation. The
common
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common law however regards no injury but what occafions actual
lofs or damage with refpect to fortune, or actual hurt with refpect
to perfon or reputation?: harm of a flighter kind paffes unregarded
however grofs the crime may be by which it is occafioned. This
may juftly be deemed a defe® in the common law; for the law of
nature has more extenfive views. It prohibits every moral wrong
by which one is any way hurt in point of intereft, though the hurt
may not amount to actual lofs or damage. I give the following

examples. A man propofing to place his money upon good fecurity,
is enfnared to lend it to one in labouring circamftances. This is
not actual damage, becaufe the money may poffibly be recovered:
but the money is put in hazard, which is undoubtedly a prejudice.
Again, a proprietor of land after executing a minute of fale with
one purchafer, fells the land again to another, and transfers the pro-
perty to him by delivering pofleflion. With refpe® to the firft
purchafer, there is no actual damage: but it is plainly a harm or
prejudice, to be difappointed- of a reafonable, perhaps lucrative,
bargain. It would be a blemith in the conftitution of a ftate, that
any wrong Thould be permitted without providing a remedy. Here
the common law is defeCtive; dand, for that reafon, it becomes
the province of a court of equity to enforce thc law of nature, by

F ordaining

? Tre common law, in fome inftances, feems-to extend its powers fomewhat farther. When
a prifoner for debt makes an efcape by the negligence of the jailor, the creditor is hurt in his
intereft, but fuftains no actual damagc. For it is not certain that he would have recovered his
money by detaining the debtor in prifon; and it is poffible he may recover it notwithftanding
the efcape. Bat it is undoubtedly 2 hurt or prejudice to be deprived of this chance of obtaining
payment ; and the common law gives reparation by making the jailor liable for the debt, pre-~
cifely as equity doth in fimilar cafes. A meflenger who negle@s to put a caption in execution,
affords another inftance of the fame kind. By his negligence he is {aid litem fuam facere, and is
fubjected to the debt. "This remarkable variation of the operations of common law in dif-
ferent cafes, requires to be accounted for. Viewing the matter on all fides, a peculiarity in the
nature of a pofitive engagement occurs, which may poffibly give light. An obligation to fulfil,
is involved in the very conception of an.agreement. Hence it neceflarily follows, that the ob+
ligee, who ought not to fuffer in any manner by the want of performance, is entitled upon a
breach of agreement to a full equivalent, ‘This equivalent muft comprehend riot only actual
damage, but every hurt. or prejudice {uftained by the obligee; for otherwife the equivalent is
not full or adequate. - Now, the common law, which gives authority to agreements, cannat ftop
‘fhort to make them effectual by halves. If ar all, they muft be made effectual accordmg to the
-intention of parties.. This confideration will, I now perceive, férve to explain the foregoing
cafes. The undertaking an office, implies an agreement to fulfil the duty of the office inall
its branches. The fuffering a debtor to efcape by neglig_cnce',' is in the jailor a breach of agree-
ment, which muft {ubject him to:all the confequences, whether actual damage, or prejudice
only. He has engaged to make up whatever the creditor {uffers by his negligence; and the
common law compels every man to fulfil his engagement, aor at leaft to give a full equivalent,
And the fame reafoning applies to a meflenger who negle@s to put a caption in execution.
This feems fairly to account for the adequate reparation that is given upon a breach of agree-
ment. Bot why, after all, a more confined remedy, where harm is done otherwife? This is
not {o eafily accounted for. It cannot but appear arbitrary, and perhaps whimfical, that when
a man, tranfgreffing the primary law of f{ociety, does prejudice to his neighbour, the common
law fhould be more limited in giving reparation, than when that man negleéts only to perform
~his. engagement.
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ordaining reparation to be made where the mifchief amounts not
to aftual damage. This branch of the jurifdition of a court of
equity, as enforcing the primary law of fociety, merits the moft
diftinguifhed place, and with it therefore I begin.

ONE general obfervation occurs upon this fubjec, that the pre-
judices which are repaired by a court of equity cannot for the moft
part, like a&ual damage, be accurately calculated and converted into
a fum of money. The circumftances are too complex, and the
confequences too precarious and uncertain, to admit fuch conver-
fion. The queftion then is, Of what kind muft the reparation be?
In order to refolve this queftion, we muft firft fec how reparation
is managed in courts of common law.

REecuraTIONS for preventing harm, being merely prohibitory,
afford no place for the interpofition of a court till the wrong be:
committed. If the wrong be of fuch a nature as that the party
injured can be reftored to his former fituation, this method of
repairing the injury, as of all the moft compleat, will be preferred.
Thus goods ftolen are reftored to the owner ; and a difpofition of land
procured by force or fear, is voided, in order that the proprietor
may reafflume the poffeffion. But it feldom happens that there is
place for a remedy fo compleat. An obfervation is made in the
Roman law, which generally holds, that fadtum infeum fieri nequit ;
and when this is the cafe, the perfon injured, in place of being
reftored to his former fituarion, muft be contented with a fum of
money in name of damages.

A pecuniary reparation, as above obferved, is commonly not
adapted to the cafes which come before a court of equity; and
the reparations awarded by this court are as far as poffible of the
more compleat kind. The perfon who fuffers unjuftly, is relieved
and placed in that fituation to which he is entitled. And this is
done by transferring the prejudice from him to the wrong-doer.
This will fcarce be intelligible without examples, which may na-
turally be clafled in two different fetions. Firft, Reparation of a
wrong done by a man for his own behoof: and next, Reparation of
a wrong done by a man for behoof of another.

SECTION
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SeEctIioNn L

Reparation of a Wrong done by a Man for his own Beboof. .

Begin with cafes where 2 man, by a wrong done him, is put in
hazard of lofs.

A is tenant in tail, remainder to his brother B in tail. 4 not
knowing of the entail, makes a fettlement on his wife for life as a
jointure, without levying a fine or fuffering a recovery. B who
knew of the entail engrofles this fettlement, but does not mention
any thing of the entail; becaufe, as he confefled in his anfwer, if
he had fpoke any thing of it, his brother, by a recovery, might
have cut off the remainder, and barred him. B after the brother s
death recovered an ejetment againft the widow by force of thc
entail. She was relieved in chancery, and a perpetual injunction

granted for this wrong in B in concealing the entail; which if it
had been difclofed, the fetglement would have been made good by -

a recovery *. Upon this cafe T obferve, in the firft place, That
the prejudice hcre done to the wife was not fuch as could be re-
drefled at common law. There was no aétual da:q;age, but only
rifking the jointure upon the hufband’s life : had he furvived, ng
lofs would have happened. In the fecond place, The connection
which B had with the parties, partly by blood and partly by being
employed to engrofs the fettlement, made. it his duty to inform hig
brother of the entall and.his. fuppreﬁion of the truth was a wrong
which it was his duty to repair. And,-in the third place, In al}
cafes of this kind, the. proper and natural reparation is to depnve
the wrong-doer of the benefit gbtained by him wrongfully, in 6rder
t0 beftow it upon the perfon for whom it was intended ; whlch, in
effe, is laying the prejudlce or rifk on the wron’g—dqer. And -this
is precifely what was done -in. the prefent,paﬁ:,

In a cafe which has fome anelogy to that now mentioned, the
court of feffion ftretched the point of equity a great way farther;
farther I imagine than can well be juftified upon any principle of
equity that has hitherto been eftablithed. An heirefs’s infeftment
apon 2 fervice to her predeceffor, being, after her death, challenged
in a redution upon alledged nullities, in order to difappoint her
hufband .of his curtefy, the court decreed, That the mfeftmcnt
Dot having been cha.]lengcd 4l after the death of the heirefs, was

F 2 fufficient
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fufficient to fupport the curtefy, upon the following ground of
equity, That had it been challenged during her life, thefe nullities
might and would have been fupplied *. One is naturally prompted
to approve this decree; and yet, in reafon, there appear unfur-
mountable difficulties. For, 1mo, it is not faid, That the pur-
fuer of the redu®ion was in the knowledge of thefe nullities during
the life of his predeceffor the heires. 2do, What if they had been
known to him? Can filence barely be confidered as criminal, where
there is no other connetion but that of predeceffor and fucceflor?

By a marriage-fettlement 4 is tenant for life of certain mills, re-
mainder to his firft fon in tail. The fon, knowing of the fettlement,
encourages a perfon, after taking a thirty years leafe of thefe mills, to
lay out confiderable fums of money in new buildings and other im-
provements, intending to have the benefit after his father’s death.
This is a fraud which ought to be difcountenanced in equity ; and
therefore it was decreed, That the leflee thould enjoy for the refidue
of the term’that remained unexpired after the father’s death .
Here was no atual damage, but only a rifk; for the leflee would
have enjoyed the full benefit of his leafe had the leffor lived thirty
years. 2do, The part the fon aéted was fraudulent, and undoubtedly
fubjeéted him to make reparation. And, 3tio, The proper and na-
tural reparation was to fecure the leffee againft the wrong-doer.

NEexT in order come cafes where the prejudice is only the inter-
cepting a benefit. The, defendant on a treaty of marriage for his
daughter with the plaintiff, figned a writing comprifing the terms
of the agreement. Defigning afterwards to get loofe from the agree-
ment, he ordered his daughter to entice the plaintiff to deliver up
the writing and then marry him. She obeyed her inftrutions; and
the defendant ftood at the corner of the ftreet to fee them go by
to be married. The plaintiff was relieved on the point of fraud 1.
The plain method of repairing the prejudice here done to the
plaintiff, was to hold the writing as good, having been withdrawn
by fraud. This deprived the defendant of the benefit he had by

‘his fraud, and brought matters to the fame iffue as if he had acted
‘with candor and integrity.

STELLIONATE, which confifts in aliening to different perfons
the fame fubje, is a crime punifhable by ftatute |. ~ But though

‘the fecond purchafer, where he has notice of the firft purchafe, is

acceflory to the crime of ftellionate, the punifbment however is not
extended
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extended to him. Nor does the common law make him liable even
for reparation ; becaufe the firft purchafer cannot qualify actual lofs
or damage by being difappointed of his bargain, but only lucrum
ceffans, which the common law regards not. Here then equity muft
interpofz ; and it may be confidered as intérpofing, either to fupply a
defe&t in common law with refpet to reparation, or to redrefs the com-
mon law fupporting unjuftly a mala fide purchafe. In the firft view,
it makes a part of the prefent fection: but becaufe of its connection
with fome collateral matters, I chufe to treat it in the other view,
which brings it under Book I. Part II. Chapter I. Section VIII.

Secrion IL
Reparation of o Wrong done by a Man for Behoof of another.

IN punifhment there appears room for a diftintion betwixt 2
principal and an acceffory. The perfon who affifts in commit-
ting a crime for the fervice merely of another, appears to be lefs
guilty than the chief actor who is moved by revenge, by malice,
or by avarice. But reparation, which is due upon the flighteft de-
linquency, admits not this diftinétion. The man who fuffers unjuftly
is entitled to be repaired of the wrong done him; and every perfon
who concurred in the wrong is fubjected to reparation.

I begin, as in the former fection, with cafes where a man by a
wrong done him is put in hazard of lofs.

A having an incumbrance upon an eftate, is witnefs to a fub-
fequent mortgage, but does not difclofe his own incumbrance: for
this wrong his incumbrance fhall be poftponed *. To offer for
fecurity of money borrowed, a mortgage of land upon which there
is a fubfifting incumbrance, is a palpable cheat, to which the incum-~
brancer is acceflory by countenancing the mortgage and fubfcribing
it as a witnefs. The perfon who thus trufted to the mortgage, runs
the rifk of lofing his money, and the equitable reparation is to lay
the ritk upon the incumbrancer; or, which comes to the fame, to
poftpone the incumbrance. This is giving the mortgagee that fe-
curity to which he is entitled by his bargain. The following cafes
are of the fame nature. A man having a mortgage upon a leafe-
hold eftate, lends the mortgage-deed to the mortgageor, in order to
enable him to borrow more money. The mortgagee in this cafe
being in combination with the mortgageor to deceive the perfon
from whom the money is borrowed, is guilty of a fraud, which, in

G equity,
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equity, fubjects him to make reparation ; and this was done by poft-
poning his mortgage to the {fubfequent incumbrance *. A counfel
having a ftatute from A4, which he conceals, advifes B to lend A
L.1000 on a mortgage, and draws the mortgage with a covenant
againft all incumbrances. It was held that the ftatute fhould be
poftponed to the mortgage +.

A being about to lend money to B on a mortgage, fends to cn-
quire of D, who had a prior mortgage, whether he had any in-
cumbrance on B’s eftate. If it be proved that D denied he had
any incumbrance, his mortgage will be poftponed f. A lie being 2
moral wrong, is fufficient, independent of all conneions, to oblige
the wrong-doer to repair the prejudice done by it, even where he has
no purpofe to benefit himfelf.

NEexT where benefit only is intercepted by the wrong. An eftate
being fettled by marriage-articles upon the children of the marriage,
which eftate did not belong to the hufband but to his mother,
yet fhe was compelled in equity to make good the fettlement; be-
caufe fhe was prefent when the fon declared that the eftate was to
come to him after her death, and was alfo one of the inftrumentary
witnefles . The mother’s conne®tion here with the parties-con-
tracters, and the countenance fhe gave to the contract, made it
her duty, without artifice or diffimulation, to fpeak out the truth.
Her artful filence therefore was a wrong, which fubjeted her to
repair the prejudice occafioned by it. The parties could not be
reftored in integrum, becaufe marriage had followed. The only
reparation then that could be, was to lay the prejudice upon the
wrong-doer, by obliging her to make good the fettlement. Such
reparation falls heavy on her, becaufe it deprives her of her pro-
perty. But in all views it is more equitable that the guilty fuffer

than the innocent.

A gentleman being abroad, and having no children, two of his
nearelt relations, who each of them had hopes of a fettlement,
agreed privately, that if the eftate were difponed to either, the other
fhould have a certain thare. The gentleman thereafter difponed his
eftate to one of them, referving a power to alter. The difponee
fent his fon privately to Denmark, where the gentleman was; upon
which the former difpofition was recalled, and a new difpofition
granted in favour of the fon. In a procefs, after the gentleman’s

death, to fulfil the agreement, the defence was, That the agreement
did
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did not take place, becaufe the difpofition was not in favour of the
defendant, but of his fon. The court declared the following reply
relevant to infer fraud, That the defendant fent his fon with the firft
difpofition to Denmark, and that the fame was altered there in ot=
der to ¢vade performance of the agreement *. This cafe deferves
peculiar attention. And, in the firft place, I muft curforily obferve,
That the wrong here was, properly fpedking, not fraud, becaufe no
artifice was ufed to deceive or circumvent. It was obvioufly how-
ever a tranfgreflion of that fair and candid dealing, which the con-
neétion of the parties and the nature of the agreement required. But
what deferves chiefly to be obferved is, That no action could lie on
this agreement at common law, nor even in equity, becaufe the
‘event in which it was to be made effetual did not exift. The dif
pofition was not to either of the partiés, but to the fon of one of
them. Neither could there lie upon the wrong an a&ion at com-
mon law. for reparation, becaufe the party injured could enly qualify
Iucrum ceffans, not damnum datum. But there behoved to be repara-
tion in a court of equity ; and as the wrong-doer had no power over
the eftate which was fettled on his fon, the only reparation that
¢ould be afforded was an equivalent in mon¢y. Aad this is one
of the rare cafes where a court of equity muft give 2 fum of money
as reparation. And there appears not any reafon to debar a court
of equity from giving 4 pecuniary repatration, where the circum-

ftances admit not a repatation more compleat. ‘

CHAPTER II.
Defects in Common. Law with refpect to enforcing the
natural Duty of Benevolence,

N the introduion an opportunity offered to fhow, that the virtue
of benevolence is by various conneions converted into a duty 3
and that duties of this kind, being negleGted by the common law,
are enforced by a court of equity. This opens 2 wide field of
equity, boundlefs in appearance, and which would be fo in reality,
as well as in dppearance, were it not for one circumflance, that the
duty of benevolence is much more limited than the virtue. The
virtue of benevolence may be exercifed by a great variety of good
offices. It tends often to make additions to the pofitive happinefs
of others, as well as to relieve them from diftrefs or want. But
abftracting from pofitive engagement, the duty of benevolence is
always confined to the latter. No conneion, no fituation, nor cir-
G2 cumftance,
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cumftance, makes it my duty to increafe any man’s ftock, or to
make him locupletior, as termed in the Roman law. For even in
the ftricteft of all connections, that of parent and child, I feel not
that I am in confcience or in duty bound, to do more than to pre-
ferve my children from want 2: all beyond is left upon parental
affection. INeither doth gratitude make it my duty to enrich my
benefactor, but only to aid and fupport him, when any fort of di-
ftrefs or want calls for help. A favour is indeed fcarce felt to be
fuch but when it prevents or relieves from harm; and a favour na-

turally is returned in kind.

Ir this dorine hold, here is a clear circumfcription of equity,
fo far as concerns the prefent chapter. A court of equity cannot
force one man, whether by his labour or money, to add to the riches
of another; becaufe, abftracting from a promife, no conne@ion
ever makes this a duty. What is then left for a court of equity
Is, in certain circumftances, to compel perfons to fave from mif-
chief thofe they are conneted with, or to relieve them from want
or diftrefs. Benevolence, in this cafe, is a ftrong impulfe to afford
relief; and, in this cafe, benevolence, afluming the name of pity or
compaflion, is, by a law in our nature, made a pofitive duty. In
all other cafes benevolence is a virtue only, not a duty. The exer-
cife is left to our own choice; and the neglet is not punifhed,
though the practice is highly rewarded by the fatisfaction it affords.
In this branch of our nature, a beautiful final caufe is vifible. The
benevolence of man, by want of ability, is confined within narrow
bounds: and in order to make the moft of that flender power he has

of

a Tuis propofition is illuftrated in the following cafe. Mary Scot, daughter of Scot of High-
chefter, having, by unlucky circumftances, been reduced to indigence, was alimented by her
mother Lady Mary Drummond at the rate of L. 2o yearly. Lady Mary, at the approach of
death, fettled all her effeéts upon Mary Sharp her daughter of another marriage, taking no other
notice of her danghter Mary Scot, than recommending her to the charity of Mary Sharp. After
the mother’s death, Mary Scot brought a procefs for aliment againft her fifter Mary Sharp,
founded chicfly on the faid recommendation. A proof was taken of the extent of the effets
contained in the fettlement to the defendant, which amounted to about L. 300 Sterling. It was
pretty obvious, that no action either in law or equity could be founded on the recommendation,
very different in its nature from an obligation or a burden. But then it was ftated, that the
purfuer being very young when her father died, was educated by her mother in no fort of bufi~
nefs by which fhe could gain a livelihood : ard it occurred to the court, that though the patria
poteftas is fuch, that a peer may breed his fon a cobler, and after putting him in bufinefs with a
competent f{tock, is relieved from all further aliment; yet if a fon be bred as a gentleman,
without being inftruéted in any art that can gain him a farthing, he is entitled to be alimented for
life; for otherways a palpable abfurdity will follow, that a man may ftarve his {on, or leave him
to want or beggary. Thus Lady Mary Drummond breeding her daughter to no bufinefs, was, by
the law of nafture, bound to aliment her for life, or at leaft till fhe fhould be otherways pro-
vided for; and the purfuer therefore being a creditor for this aliment, has a good ation againft
her mothet’s reprefentatives. The court accordingly found the purfuer entitled to an aliment
of L. 12 Sterling yearly, and decerned azainft the defendant for the fame *,
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of doing good, it is wifely dire®ted where it is moft ufeful, viz. to
relieve others from diftrefs. Here benevolence is made a duty. In
other circumftances man is left to the freedom of his own willy
to exert his benevolence or not as he is inclined.

IT appears then, that equity, fo far as eoncerns the duty of ferving
others, is not extended beyond pity or compaflion. But it is cir-
cumfcribed within f{till narrower bounds. Compaffion, though a
natural duty, is not adopted in its utmoft extent by courts of
equity. In many cafes, this duty is too vague and undetermined to
be reached by human laws. A court of equity pretends not to in-
terpofe, but where the duty being clear and precife can be brought
under general rules *. Some of the conneions that occafion duty
fo precife, I fhall proceed to handle, confining myfelf to thofe that
are in fome meafure involved in circumftances; for the more fimple
connettions, fuch as that of parent and child, require little or no
explanation. ‘Though all.the duties of this kind that are enforced
by a court of equity belong to the principle of juftice; they may
however be divided into different claffes.” The prefent chapter is
accordingly divided into two fections. In the firft are handled con-
hections that make benevolence 4 duty when not prejudicial to otr
intereft. In the fecond are handled conneions that make bene-
volence a duty éven againft our intereft. Thefe connections are
diftinguifhable from each other fo clearly, as to prevent any con=
fufion of ideas; and the foregoing order is chofen, that we may
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pafs gradually from the flighter to the more intimate connefions,

To prompt 2 man to fetve thofe with whom he is connefted, re-
quires not any extraordinary motive, when the good office thwarts
not his own intereft: any flight conneion is fufficient to make this
a duty, and therefore fuch conneions are firft difcuffed. It requires
a much ftronger connection, to make it our duty to beftow upon
another any part of our fubftance. Self-intereft is not to be over-
come but by conneftions of the moft intimate kinld, which there-
fore are placed laflt in order. :

SEcTton I,

Connections thar make Benevolence a Duty when not prejudicial 'to‘ our
Intereft.

HE conne&ion I fhall firft take under confideration, 'is that
which fubfifts betwixt a creditor and a cautioner. This #5n-
nection which fecures the creditor, makes benevolence his duty; fo
H far
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far at leaft as to aid the cautioner in claiming from the principal
debtor what he the cautioner has advanced for him. The cre-
ditor has an intuitive perception that this is a moral duty; and
every one has the fame perception. The cautioner fuffers lofs by
the a& of the creditor, though not by his fault; and it is the duty
of the creditor, fo far as confiftent with his own intereft, to affift
the cautioner in operating his relief againft the principal debtor.
He ought in particular to make over to the cautioner his bond and
the execution done upon it, in order that the cautioner may the
more fpeedily compel the principal debtor to relieve him. The law,
favouring this moral a&, confiders the money delivered to the cre-
ditor not as payment, but as a valuable confideration for afligning
his .debt and execution to the cautioner. I cannot explain this
better than in the words of Papinian, the moft eminent of all the
writers upon the Roman law. ¢ Cum pofleffor unus, expediendi
““ negotii caufa, tributorum jure conveniretur; adverfus cazteros,
‘“ quorum zque prazdia tenentur, ei, qui conventus eft, actiones a
¢ Fifco praftantur: fcilicet ut omnes, pro modo prediorsm, pecu-
¢ niam tributi conferant: nec inutiliter actiones preftantur, tametfi
¢ Fifcus pecuniam fuam reciperaverit, quia nominum venditorum
¢ pretium acceptum videtar *.”” From which confideration it evi-
dently follows, that this aflignment may be demanded and granted
ex poft faito, if the precaution be omitted when the money is paid.

Frow the fame principle it alfo follows, That the creditor is bound
to convey to the cautioner every feparate fecurity lhie has for the
debt; and confequently that if the creditor difcharge or pals from

his feparate fecurity, the cautioner, {o far as he fuffers thereby, hath

an exception in equity againft payment.

I muft obferve hiftorically, that there are many decifions of the
court of {eflion, declaring the creditor not bound to grant the affign-
ment firlt mentioned. Thefe decifions, pretty remote in point of
time, will not be much regarded, becaufe the rules of equity at that
time lay in greater obfcurity than at prefent. And there is an ad-
ditional reafon for difregarding them, that they are not confiftent
with others relating to the fame fubje®. ¥ it be I3id down as a
rule, That the creditor is not bound to affign his bond and execu-
tion, however beneficial fuch affignhment may be to the cautioner
by giving him ready execution againft the principal debrtor, it
ought to follow, that neither is he bound to affign any feparate
fecurity, If it be not his duty to ferve the cautioner in the

one
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one cafe, it cannot be his duty to ferve him in the other: and yet
it is a rule eftablithed in this court, That the cautioner, making
payment of the debt, is entitled to every feparate fecurity of which
the creditor is pofleffed. One is at no lofs to difcover the caufe of
this difcrepancy. When the -queftion is about a feparate fecurity
upon which the cautioner’s relief may wholly depend, the principle
of equity makes a ftrong impreflion. Its impreflion is flighter when

the queftion is only about afligning the bond, which, when granted,
has no other effect but to fave a procefs.

. It is of the greater confequence to fettle with precifion the equi
table rule that governs queftions betwixt the creditor and cautioner,
becaufle upon it depends wholly, -in my apprehenfion, the mutual re-
lief betwixt co-cautioners. Of two cautioners bound for the fame
debt at different times, and in different deeds, onc pays the debt
upon.a difcharge without an affignment ; whete is the legal foundas
tion which entitles this man to claim the half from his fellow-caus
tioner? The being bound in different deeds affords no place for fupe
pofing an implied ftipulation of mutual relief. The co-cautioners
are indeed connedted by the fame debt, but then this connection is
too flight to oblige the one to give away his property. in order to
make up the other’s lofs. Nay, fuppofing them bound in the fame
deed, we are not from this fingle cirecumftance to imply a mutual
obligation for relief, but rather the contrary, when the claufe of
mutual felief is omitted, For, in general, when an obvious clanfe
is left out of a deed, it is ndtural to afcribe the omiflion to defign
rither than to forgetfulnes. - The principal debtor is ex mandato
bound to relieve all his cautioners: but there is no medium at coms
mon law, by which one cautioner can demand relief from another.
And, as jult now obferved, the conne®ion of being bound for
payment of the fame debt, is too flight to entitle that cautioner
who pays the whole debt, to be indemnified in part out of the gbods
of hic fellow. It appears then, that the claim of mutual relief among
co-cautioners, can have no foundation other than the obligation upon
the creditor to aflign upon payment. This affignment in the cafe
of a fingle cautioner muft be total ; in the cafe of feveral muft be pro
rata; becaufe the creditor is equally ¢onnedted with each of thein.
The only difficulty is, that at this rate there is no mutual relief
anlefs an affignment be a&tually given. But this difficuley is eafily
furmounted. We have feen above, that this affignment may be
granted ex poff fucfo: hence it is the duty of the creditor to" grant
this aflignment at whatever time demanded; and if the creditor

H2 prove
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prove refratory, the law will interpofe to hold an affignment as
granted, becaufe it ought te be granted. And this fuppletory or
implied legal affignment, is the true foundation of the mutual relief
among, co-cautioners, which obtains both in Scotland 2nd England.

THE cteditor, as has been faid, being bound to all the cautioners
equally, ought not, and therefore cannot legally, give an aflignment
to one in fuch terms as to lay the burden of the debt upon the reft,
freeing wholly the affignee. In what terms then ought the aflign-
ment to be granted? or when granted without limitation, what
effect ought it to have in equity? This is a queftion of fome fubtilry.
To permit the affignee to demand the whole from any fingle co-
cautioner, deducting only his own part of the debt, is unequal, be-
caufe it evidently gives the aflignee an advantage over his fellow-
cautioners.  On the other hand, the aflignee is in a worfe fituation
than any other of the cautioners, if no other effet be given to
the affignment than to draw from each of the co-cautioners fepa-
rately their proportion of the debt. Upon this plan, the cautioner
who pays the debt, is forced to run the circuit of all his co-caus-
tioners; and if one or two prove infolvent, he muft renew the fuit
againft the reft, to make up the proportions of thofe who are de-
ficient. To preferve therefore a real equality among the cautioners,
every one of them againft whom relief is claimed, ought to beat
an equal proportion with the aflignee. For the fake of perfpicuity,
let us fuppofe fix cautioners bound in a bond for fix hundred pounds.
The firft paying the debt is entitled to claim the half from the
fecond; for a plain reafon, that the fecond ought to bear equal
burden with the firft. When the firft and fecond again attack the
third, they have a claim againft him each for a hundred pounds;
which refolves in laying the burden of two hundred pounds upon
each——and fo on till the whole cautioners be difcufled. This me-
thod not only preferves equality, but avoids after-reckonings in cafe

of infolvency.

So far clear when relief can be directly obtained. But what if
the affignee be put to the trouble of adjudging for his relief? In
this cafe, the affignment is a legal title to lead an adjudication for
the whole debt. Equity is fatisfied, if, by virtue of the adjudication,
no more be aftually drawn out of the eftate of any of the co-
cautioners, than that co-cautioner is bound to contribute as above.
And in leading the adjudication, not even the adjudger’s own pro-
portion of the debt ought to be dedutted. It is a benefit to the

other
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other cautioners that the fecurity be as extenfive as poﬁible, for jt
entitles the adjudger to a greater proportion of the fubject or price,
in competition with extraneous creditors.

ANOTHER conneion, of the fame nature with the former, is
that betwixt a creditor who is infeft in two different tenements for
his fecurity, and another creditor who hath an infeftment on one
of the tenements, of a later date. Here the two creditors are con-
neted by having the fame debtor, and a fecurity upon the fame
fubje®t. Hence it follows, as in the former cafe, that if the pre-
ferable creditor chpfe arbitrarily to draw his whole payment out of
that fubje& in which the fecond creditor is infeft, the latter for his
relief is entitled to an aflignment of the preferable fecurity, ‘which

can be done upon the conftruction above mentioned. The fum re-
covered by the ﬁrI’c Cl‘CdltOI‘ out of the fubject on which the fccond
fecond credltor, bcmg a fum which hc was entitled to, and muft
have drawn had not the firft creditor intcrpofcd And this fum,
fuppofed to be paid by the fecond creditor, is held to be the pur-
.chafesmoney of the faid conveyance. This conftruction, prefervmg
the preferable debt entire in the perfon of the fecond creditor, en-
titles him to draw payment of that debt out of the other tenement ;
and by this equitable conftruttion, matters are reftored to the fame
Gondition, as if the firft creditor had drawn his payment out of the
feparate fubjed, leaving the other entife for'payment of the fecond
creditor.  Utility alfo concurs to {upport this equitable claim. No
fitnation with regard to law is attended with more pernicious con-
fequences, than where a preferable creditor hath it in his power ar-
bitrarily to opprefs one and relieve others. Judges ought to be
- jealous of fuch -powers, which will generally be directed by bad mo-
tives; often by refentment, and, which is ftill worfe, more often by
avarice. It is happy therefore for mankind, that two different prin-.
ciples coincide in matters of this kind, to put them upon a juft and
falutary footing.

It is {carce neceflary here to obferve, That a‘fuppofed conveyance,
which may be fufficient, as above mentioned, to found a claim of
relief among co-cautioners, will not anfwer in the prefent cafe., In
order to found an execution againft land there muft be an infeft-
ment, and this infeftment muft be conveyed to the perfon who de-
mands execution. Any juft or equitable confideration may be fuf-
ficient to found a perfonal action. But even perfonal execution

I - cannot
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cannot proceed without a formal warrant, and ftill lefs real exe-
cution,

BuT now, admitting it to be the duty of the preferable creditor
to grant an affignment, the queftion is, To what extent? Whether
ought the aflignment to have a total effe, or only to reftore the
difappointed creditor to that fituation he would have been in, had
the preferable creditor drawn his payment proportionally out of
both fubje@s? It will be made appear by and by, that the affign-
ment muft be confined to the latter effect in the cafe of two fecon-
dary creditors. But there is no equity to limit the aflignment in
this manner, where there is no intereft in oppofition but that of the
debtor. He has no equitable intereft to oppofe a total aflignment ;
and the fecond creditor has an equitable claim to all the aid the
firft creditor can afford him.

THE rules of equity muft be the fame in every country where
law is cultivated. By the practice of England *, If the creditors
fiveep away the perfonal eftate, the real eftate will be charged for
payment of the legacies. In this cafe, the legatees need no affign-
ment to found their equitable claim againft the heir who fucceeds
to the real eftate.

WE proceed to another connection, which is that betwixt the
preferable creditor infeft on both tenements, and two fecondary cre-
ditors who arc infeft feparately, each on a fingle tenement. The
duty of the preferable or catholic creditor with relation to thefe
fecondary creditors, cannot be doubtful confidering what is faid
above. Equity as well as expediency bars him from arbitrary mea-
fures. He is equally conne&ted with his two fellow-creditors, and
he muft a& impartially betwixt them. The regular method is, that
he draw his payment proportionally out of both tenements; but if,
for his own eafe or conveniency, he chufe to draw the whole out
of one, the poftponed creditor is entitled to an affignment; not
indeed total which would be an arbirrary ac, but proportional, fo
as to entitle the aflignee to draw the fame fum out of the other fub-
je&t, which he would have drawn out of his own, had the preferable
creditor contented himfelf with a proportional draught out of both
fubjets. I need fcarce mention, that the fame rule which obtains
in the cafe of fecondary creditors, muft equally obtain among pur-
chafers of different parcels of land, which before the purchafe were
oll di comdo burdened with an infeftment of annualrent.  The fame

rule
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rule of equity is acknowledged in England. A man grants a rent-
charge out of all his lands, and afterwards fells thém by parcels to
diverfe perfons. The grantee of the rent-charge levies his whole
rent from one of thefe purchafers. This purchafet fhall be eafed
in equity by a contribution from the reft of the purchafers *.

A cafe arifing out of the conne&ion laft handled muft not be
overlooked, becaufe it will throw light upon the prefent fubjet.
Let it be fuppofed that the catholic or preferable creditor purchafes
one of the fecondary debts; will this vary the rule of equity? This
purchafe in itfelf lawful, is not prohibited by any ftatute, and there-
fore muft have its effect. 'The conneftion here betwixt the credis
tors is by no means fo intimate, as to oblige any one of them, at
the expence of his own intereft, to ferve another. Againft the ca-
tholic creditor therefore, there is no rule of equity to bar him from
drawing full payment of the fecondary debt out of the tenement
which it burdens, referving his catholic debt to be made effeftual
out of the other tenement; though of confequence the fecondary
creditor upon that tenement is totally difappointed. This fecondary
creditor has no claim for an aflignment, total or partial, when the
intereft of the catholic creditor ftands in oppofition. But here the
conneétion among the parties muft, in my apprehenfion, have the
following equitable operation, that the catholic creditor, by virtue
of his purchafe, cannot draw more than the fum he adtually paid
forit. Equity in this cafe will not allow the one to profit by the
other’s lofs. But a hint here muft fuffice ; becaufe the point belongs
more properly to another head .

True following cafe proceeds upon the principle above laid down.
The hufband on the marriage charged the lands with a rent-charge
for a jointure to his wife, and afterwards devifed part of thefe lands
to the wife. After the hufband’s death the heir prayed that the
lands devifed to the wife might bear their proportion of the rent-
charge. But the bill was difmifled, becaufe the grantee of the rent-
charge may diftreign in all or any part of the lands for her rent;
and there is no equity to abridge her remedy f.

Ir the catholic creditor, after the exiftence of both fecondary
debts, renounce his infeftment with refpet to one of the tenements,
which makes a clear fund for the fecondary creditor fecured upon
that tenement ; fuch renounciation ought to have no effe& in equity

againft the other fecondary creditor, becaufe it is an arbitrary deed,
I2 and
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and a dire@ breach of that impartiality which the catholic creditor
is bound to obferve with relation to the fecondary creditors. It is
in effe® the fame with granting a total affignment to one of the
fecondary creditors againft the other.

In every one of the cafes above mentioned, the catholic creditor
is equally conneced with each of the fecondary creditors, and upon
that account is bound to a& impartially betwixc them. But this
rule of equity cannot take place where the connections are unequal.
It holds here as among blood-relations ; thofe who are neareft to me
are entitled to a preference in my favour. The following cafe will
be a fufficient illuftration. A man takes a bond of borrowed mo-
ney with a cautioner; obtains afterwards an infeftment from the
principal debtor as an additional fecurity ; and laft of all, another
creditor for his fecurity obtains infeftment upon the fame fubject.
Here the firft mentioned creditor has two different means for ob-
taining payment: he may apply to the cautioner, or he may apply
to the land in which he is infeft. He proceeds to execution againft
the land, by which he cuts out the fecond creditor. Is he bound
to grant an aflignment to the fecond creditor againft the cautioner,
total or partial? The anfwer is, That the fecond creditor is in this
cafe not entitled to demand an aflignment. On the contrary, the
preferable creditor, taking payment from the cautioner, is bound to
give him a total affignment ; becaufe he is more intimately connected
with the cautioner than with the fecond creditor. A cautionary
engagement is an act of pure benevolence; and when a creditor
rakes hold of this engagement to oblige one man to pay another’s
debt, this conneétion makes it evidently the duty of the creditor to
aid the cautioner with an affignment, in order to repair his lofs;
and it proceeds from the fame intimacy of connection, that, as above
mentioned, he is obliged to include in this affignment every fepa-
rate fecurity he has for the debt. It is his duty accordingly to
convey to the cautioner the real fecurity he got from the principal
debtor. Nor is the intereft of the fecond creditor regarded in op-
pofition; for he is no other way connected with the preferable cre-
ditor, but that both of them are creditors to the fame perfon, and
that both of them are infeft on the fame fubject for fecurity.

Tae following cafe feems to require the interpofition of a court
of equity ; and yet whether its powers reach fo far is doubtful. A
man afligns to a relation of his L. 500 contained in 2 bond, with-
out any power of revocation, referving only his own liferent. Many

years
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years afier, forgetting the aflignment, he makes his will, naming this
fame relation his executor and refiduary legatee, bequeathing in the
teftament the forefaid bond of L. 500 to another relation. The
teftator’s effedts, abftra@ing from the bond, not exceeding in value
L. 500, it becomes to the executor nominate a matter indifferent,
whether he accept the teftament, or betake himfelf 1o his own bond.
But it is not indifferent to others. For if he undertake the office
of executor, he muft convey the bond to the fpecial legatee: if he
cling to the bond, rejecting the office, the teftament falls to the
ground, and the next of kin will take the effeéts, leaving nothing to
the fpecial legatee. ‘The intereft of others ought not to depend on
the arbitrary will of the executor nominate ; and yet, fo far as ap-
pears, there is no place here for the interpofition of equity. The
privilege of accepting or rejeéting a right no man can be deprived
of ; and, admitting this privilege, the confequences that follow feem
to be out of the reach of equity.

Lano-EsTATES having a common boundary, form fuch a con-
nection betwixt the proprietors, as to make certain aéts of benevo-
lence their duty, which belong to the prefent fubje&. To fave my
ground from water flowing upon it from a neighbouring field, a
court of equity will entitle me to repair a bulwark within thar field,
provided the reparation damage not the proprietor *. The follow-
ing is a fimilar cafe. The courfe of a rivulet which ferves my mill
happens to be diverted, a torrent having filled with ftones or mud
the channel in my neighbour’s ground above. I will be permitted
to remove the obftruction though in my neighbour’s property, in
order to reftore the rivulet to its natural channel. My neighbour
is bound to fuffer this operation, becaufe it relieves me from damage
without harming his property. |

But in order to procure any atual profit, or to make myfelf
focupletior, equity will not interpofe or entitle me to make any alte-
ration in my neighbour’s property, even where he cannot alledge any
prejudice by the alteration. The reafon is given above, That equity
never obliges any man, whether by adting or fuffering, to increafe
the riches of another. Thus the Farl of Eglinton having built a
mill upon the river of Irvine, and ftretched a dam-dike crofs the
channel, which occafioned a reftagnation to the prejudice of a fu-
perior mill, Fairly the proprietor of this mill brought a procef,
complaining that his mill was hurt by the back-water, and conclud~
ing that the Earl’s dam-dike be demolithed, or fo altered as to
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give a free courfe to the river. The reftagnation being acknow-
ledged, the Earl offered to raife the purfuer’s mill-wheel ten inches,
which would make the mill go as well as formerly; offering fecurity
at the fame time againft all future damage ; and urged, that to re-
fufe fubmitting to this alteration would be alting in emulasiozen
vicini, which the law doth not indulge. The court judged the de-
fendant’s dam-dike to be an incroachment on the purfuer’s property,
and ordained the fame to be removed or taken down fo far as it
occafioned the reftagnation *.

SEcTion IL

Connetions that make Benevolence a Duty even againft our Intcrefl.

HE fubje& of this fetion, by the multiplicity and variety of

its circumftances, being involved in fome degree of obfcurity
and intricacy, requires to its explanation order as well as accuracy.
The fection may be divided into two branches, clearly diftinguifh-
able from each other. The firft, where gain made by one is applied
to make up another’s lofs: the fecond, where one not a gainer is
obliged to make up another’s lofs. I proceed in this order, being
that which is laid down in the beginning of the chapter. For if
it require an intimate connection to oblige one man out of his gain
to repair another’s lofs, the conneftion muft be ftill more intimate
that obliges one who has made no gain to repair another’s lofs.

Articre L

Gain made by one applied to repair another’s Lofs.

T will evidently appear without an argument, That there cannot
be fuch a thing in law as the taking any man’s gain from him,
to repair the lofs fuftained by another, unlefs there be fome con-
nection betwixt the lofs and gain, as well as betwixt the perfons.
This connection betwixt the lofs and gain, is a capital circumftance
in the prefent fpeculation. The connections hitherto mentioned re-
late to perfons: this relates to things; and forms at the fame time
a perfonal connection. 1If, for example, I lay out my money upon
a fubject as belonging to myfelf, which is afterwards difcovered to
be the property of another, my lofs in this cafe is intimately con-
nected with his gain, becaufe in effect my money comes into his
pocket. ‘This circumftance at the fame time connects me with the
true proprietor. In examining the prefent fubjed, it will be of ufe
to preferve thefe two views diftinct.
TH1s
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Tr1s conneCtion betwixt the lofs and gain may be more or lefs
intimate. And its different degrees of intimacy ought to be care-
fully noted; becaufe it is reafonable to prefume, what will be found
true by induétion, That a man’s duty to apply his gain for repairing
another’s lofs, depends greatly on the ftrength of this conneétion.
When it exifts in the higheft degree, there is fcarce requifite any
other circumftance to found the obligation. In its lower degrees
no obligation arifes, unlefs the perfons be otherways ftrongly con-
nected. Proceeding then to trace thefe degrees, the loweft I fhall
have occafion to mention, is where the lofs and gain are connected
by their relation to the fame fubje&t. For example, A man purchafes
at 2 low rate one of the preferable debts upon a bankrupt eftate,
and upon a fale of the eftate draws more than the tranfacted fum.
He gains while his fellow-creditors lofe confiderably. The next de-
gree going upwards, is where my gain is the occafion of another’s
lofs. For example, A merchant forefeeing a fcarcity, purchafes all
the corn he can. find in the neighbourhood, with a view to make
great profit. Before he opens his granaries, I import a large cargo
from abroad, parceling it out at a moderate price, under. what my
brother-merchant paid for his cargo ; by which means he lofes con-
fiderably. 'The third pretty much upon a level with the former, is
where another’s lofs is the occafion of my gain. For example, My
thip loaded with corn proceeds in a direct courfe, in company with
another, to a port where there is a fcarcity : the other fhip being
foundered in a ftorm, and the cargo loft, my cargo by that means
draws a better price. ‘The fourth connetion is more intimate, the
lofs and the gain proceeding from the fame caufe. In the cafe laft
mentioned, fuppofe the weaker veffel dathed againft the other in
a ftorm is funk: here the fame caufe by which the one pro-
prictor lofes proves beneficial to the other. 'The laft conne&ion

I fhall mention, and the compleateft that can be, is where that

which is loft by the one is gained by the other; or, in other
words, where the money or effects of which the one is deprived,
are either in the other’s poffeflion, or converted to his benefit.
This is the cafe firft of all mentioned, of money laid out by a
bona fide poffeffor in meliorating a fubjet, which is afterwards
claimed by the proprictor. The money that the former lofes is
gained by the latter.

To put the foregoing connecions, perfonal and real, in fome or-
der, I begin with thofe cafes where the application ‘of one’s gain
to make up another’s lofs, arifes from the ftronger perfonal con-

K 2 nections
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netions joined with the weaker conneéions betwixt the profit and
lofs. And to thefe will fucceed cafes where the profit and lofs are
connefted in a ftri¢ter manner, and are joined with fome of the
{lighter perfonal connections.

A cafe occafionally mentioned above, belonging to the firft clafs,
fhall lead the way. There are three creditors clofely connected;
firft, by their relation to the fame debtor who is bankrupt; and
next, one is a preferable creditor over two fubjects, the other two
being fecured each of them upon one of the fubjets feparately.
The catholic creditor purchafes one of the fecondary debts under
the value; and by drawing compleat payment of both debts, is a
gainer by his purchafe; and the queftion is, Whether equity will
fuffer him to retain his gain againft the other fecondary creditor,
who is thus cut out of his fecurity. It cannot indeed be qualified
here, that any fubject which formerly belonged to the one is tran{-
ferred to the other, or converted to his ufe, But then the lofs and
gain are neceffarily connected by having a common caufe, viz. the
purchafe made by the catholic creditor. This connection betwixt
the lofs and gain, joined with the perfonal conneétions above men-
tioned, make it the duty of the catholic creditor to communicate
his profit, in order to repair in fome degree the lofs which the
other creditor fuftains. And one may with confidence deliver this
opinion, when the following circumftance is added, That the lofs
was occafioned by the fa&t and deed of the catholic creditor,
making a purchafe that he was fenfible would hurt his fellow-
creditor.

THE next cafe in order, is of two affignees to the fame bond
ignorant of each other. The cedent finds means to draw the pur-
chafe-money from both, and walks off in a ftate of bankruptcy.
The latter aflignment being firlt intimated will be preferred. Bust
to what extent? Will he be preferred for the whole fum in the bond,
or only for the tranfatted fum? The circumftances of this cafe fa-
vour the poftponed aflignee, though they have not the fame weight
with thofe in the former. The material difference is, That the
aflignee here preferred, made his purchafe without knowing of his
competitor, and confequently without any notion of diftrefling him.
The perfonal connetion however, joined with the necefflary con-
nection betwixt the lofs and gain, are, in my apprehenfion, fufficient
to deprive the laft affignee of his gain, in order to make up the
lofs fuftained by the firft, The cafe is more doubtful where the

firft
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firft conveyance is firt compleated; becaufe it may appear hard
that the intervention of a fecond purchafer fhould deprive the firft
purchafer of the profit of his bargain. T leave this point to be
ripened by time and mature deliberation. ‘The progrefs of equity
is flow, though conftant, towards the moft delicate points of natural
juftice. If at prefent it be thought that a court of equity hath not
fufficient authority to interpofe in this cafe, a different way of think-
ing probably will hereafter prevail.

ONE thing is certain, that in the Englifh court of chancery there

would be no hefitation to apply equity to this cafe. This court ex-
tends the remedy a great way farther, farther indeed than I can
difcover any juft foundation for. A ftranger who purchafes a prior
incumbrance, can draw no more from the other incumbrancers than
he really paid *. And to juftify this extraordinary opinion, it is
f2id, ¢ That the taking away one man’s gain to make up another’s
¢ lofs is making them both equal.” This argument, if it prove any
thing, proves too much, for it will apply to any two perfons in-
differently who have not the fmalleft connetion, fuppofing only
tie one to have made a profitable, the other a lofing bargain.
_There ought to be fome conne&tion to found 2 demand in equity.
The perfons onght to be conne®ted by a common concern; and
the lofs and gain ought to be connefed, fo at leaft as that the
one is the occafion of the other. The firft connection only, is found
in this cafe. A ftranger who purchafes a prior incumbrance is in-
deed, by 2 common fubje&, conneéted with the other incumbran-
cers.  But is it true, that by his purchafe the other incumbrancers
are hurt or prejudiced in any manner? By no means; for when he
claims the debt in its utmoft extent, it is no more than what his
author was entitled to do. Confidering the rule of chancery in
this view, it muft appear exceeding whimfical. It deprives a man
of the benefit of a lucrative bargain, the fruit of his own induftry,
to beftow it, upon whom? Not upon any perfon who is hurt by
the bargain, but upon thofe who are in no worfe condition than
they were before the bargain was made. Neither am I clear, that
this rule can be fupported upon a principle of utility. For though
it is preventive of hard and unequal bargains, yet as no prudent
man will purchafe an incumbrance upon fuch a condition, it in effe&t
comes to be a total prohibition of fuch purchafes, which would
_prove a great inconveniency to many whofe funds are locked up by
the bankruptcy of their debtors.
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TrAT an heir acquiring an incumbrance fhould be allowed no
more than what he really paid, or, which comes to the fame, that
he fhould be bound to communicate eafes, is a propofition more
agreeable to the principles of equity. This is the law of England *,
and it is the law of Scotland with regard to heirs who take the be-
nefit of an inventory. But the heir, with us at lealt, is in a {in-
gular cafe, very different from that of a ftranger. He hath in his
hand the fund for payment of the creditors, which it is his duty
faithfully to apply to their ufe; and therefore to bargain with a
creditor for a lefs fum than the creditor is entitled to draw out of
the common fund, is a wrong done by the heir, which ought to de-
prive him of the benefit of his purchafe: and as the cedent cannot
claim this benefit againft his own deed, it is juftly communicated to
the other creditors, to make up to them in part what they lofe by
the deficiency of the common fund.

A cautioner upon making payment obtaining an eafe, muft com-
municate the fame to the principal debtor, upon a plain ground in
common law, that being fecure of his relief from the principal
debtor, he can have no claim but to be kept indemnis. But after
the bankruptcy of the principal debtor, upon what foundation either
of ftri& law or equity one cautioner is bound to communicate eafes
to another, I fee not unlefs there be an agreement to that purpofe.
And yet this is the prevailing, I may fay the eftablifhed, opinion.
I am aware of the reafon commonly afligned, that cautioners for
the fame debt are to be confidered as in a fociety; obliged to bear
the lofs equally. But this, I doubt, is argning in a circle. They
refemble a fociety, becaufe the lofs muft be equal ; and the lofs muft
be equal, becaufe they refemble a fociety. We muft therefore go
more accurately to work. In the firft place, Let us examine whe-
ther an obligation for mutual relief may not be implied. This im-
plication, at beft doubtful, fuppofes the cautioners to have fub-
fcribed in a body. And therefore, to leave no room for an implied
obligation, we need but fuppofe, that two perfons ignorant of each
other become cautioners at different times, and in different deeds.
It appears then, that common law affords not an obligation for
mutual relief.  The matter is {till more clear with regard to equity.
For though the connection betwixt the cautioners may be fo ftrict,
as to oblige one to part with his gain to make up another’s lofs,
it cannot be thought fufficiently ftrict, to oblige one who makes no
gain to make up another’s lofs; which is the cafe of the cautioner

who obtains an eafe, fuppofing that eafe to be lefs than his fhare
of
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of the debt. Upon the whole, my notion is, That if a cautioner, in
the view of objeftions againft the debt, or in the view of any cir-
cumftance which regards the principal debtor, obtain an eafe, -he is
bound to communicate that eafe to his fellow-cautioner, upon the
following rational conftruction, that he acted for the common be-
hoof. This clearly enough appears to be the razio decidendi in the
cafe reported by Stair, July 27. 1672, Brodie contra Keith. But
if upon prompt payment by one cautioner after the failure of others,
or upon any confideration perfonal to the cautioner, an eafe be
given; equity, I think, obliges not the cautioner to communicate
the benefit to his fellow-cautioners. And this was decreed, Stair,
July 8. 1664, Nifbet contra Lefsly.

NexT in order come thofe cafes where the lofs and gain, con-
nefted in the ftri¢teft manner, are joined with {fome of the flighter
perfonal connetions. To this clafs chiefly relates a maxim in the
Roman law, Quod nemo deber locupletari aliena jaltura; for in the
application of this maxim it muft occur, even at firft view, that
the connection betwixt the lofs and gain ought to be extremely
intimate, when the maxim is exprefled in general terms without
requiring any perfonal conne&tion whatever. This maxim, making
a great figure in law, merits the utmoft attention; pnd to give a
commentary upon it, may perhaps be the beft methad of treating
the prefent fubject. The commentary is refolvable into two branches.
In the firft fhall be examined, what degree of conmnection betwixt
lofs and gain is requifite, to make it the duty of one to part with
gain for repairing the lofs of another. The purpofe of the fecond
is, to afcertain what in the fenfe of this maxim is to be underftood
Lofsi and what Gain.

Nemo debet locupletari aliena jactura, or, no perfon ought to pro-
fit &y another’s lofs, implies a connection betwixt the lofs and gain.
It implies that the gain arifes 4y the lofs, or &y means of the lofs.
Taking therefore the maxim as exprefled, it ought to take place,
wherever the gain is occafioned by the lofs, or is the occafion of
the lofs. But this certainly is not good law. Reviewing the cafes
mentioned in the beginning of the prefent article, we find feveral of
them that come under this defcriptions One mierchant by under-
felling another, makes profit by another’s lofs. The gain here is
the occafion of the lofs, yet no obligation arifes betwixt the parties.
Again, in a florm two veffels loaded with grain are dathed againft

cach other, and the weaker is funk; by which means the cargo in
L2 the
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the ftronger fhip fells at a higher price. Here the fame caufe which
proves deftructive to the one merchant, is profitable to the other;
yet neither here is there any obligation. No man who in fuch
circumftances makes profit, finds himfelf bound in confcience to lay
out his profit for repairing the other’s lofs. It would appear then,
that, abftratting from perfonal connetion, the real connection be-
twixt the lofs and gain, to found an obligation in terms of the
maxim, muft be fo intimate, as that what is loft by the one ac-
crues really to the other. The moft noted cafe of this kind, is
where the pofleffor of a fubjec, which he bona fii confiders to be
his own, lays out his money on reparations and meliorations, in-
tending nothing but his own benefit. The. true proprietor claims
the fubjet in a procefs, and prevails. He is profited by the melio-
rations, and the money beftowed on thefe meliorations comes into
his pocket, or, which is the fame, is converted to his ufe. Every one
muft be fenfible in this cafe of a hardfhip that requires a remedy ;
and it muft be the with of every difinterefted perfon, that the bona
Jide poffeffor be relieved from this hardfhip. That the common law
affords no relief, will be evident at firft fight. The labour and
money of the bona fide poffeffor is funk in the fubjett, and has no
longer any feparate exiftence upon which to found a rei vindicatio
or claim of property. The true proprictor at the fame time in
claiming the fubject, does no more but exercife his own right, which
cannot fubject him perfonally to any demand at the inftance of the
bona fine poffeffor. If then there be a remedy, it can have no other
foundation but equity ; and that there is a remedy in equity will
appear from the following confiderations. Man being a fallible crea-
ture, fociety would be an uncomfortable ftate were individuals dif-
pofed in every inftance to take advantage of the miftakes and errors
of others. But the Author of our nature, has more harmonioufly
adjufted its different branches to each other. To prevent the un-
comfortable and fometimes fatal confequences of human imbecillity,
we are endued by nature with a fenfe, which dictates to every man,
That, in certain cafes, it is wrong and unjuft for him to take
advantage of the errors or miftakes of thofe he deals with. To
make it a law in our nature never to take advantage of error in any
cafe, would be giving too much indulgence to indolence and re-
miffion of mind, tending to make us negle&t the improvement of
our rational faculties. On the other hand, to make it lawful to
take advantage of error in every cafe would be too rigorous, con-
fidering how difficult it is for 2 man to be always upon his guard.
The Author of our nature has happily moulded it fo as to avoid

thefe
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thefe extremes. No man is confcious of wrong when he takes ad-
vantage of an error committed by another to fave himfelf from
lofs. If there muft be a lofs, natural juftice dictates, that it ought
to reft upon the perfon who has committed an error, however inno-
cently, rather than upon him who has been careful to avoid all error.
But in Jucro caprando, the moral fenfe teaches a different leffon.
Every one is confcious of wrong, when an error is laid hold of to
make gain by it. The confcioufhefs of injuftice, when fuch advan-
tage is taken, is indeed inferior in degree, but the fame in kind with
the injuftice of robbing an innocent perfon of his goods or of his
reputation.

Tr1s dolrine is fupported by utility as well as by juftice. In-
duftry ought to be encouraged; and chance as much as poffible
ought to be excluded from all dealings, in order that individuals
may promife to themfelves the fruits of their own induftry. This
affords a frefh inftance of that beautiful harmony which fubfifts be-
twixt the internal and external conftitution of man. A regular
chain of caufes and effefls, leaving litde or nothing to accident, is
advantageous externally by promoting induftry, and is not lefs fo
internally by the delight it affords the human mind. No fcene
is more difguftful than to imagine all things going on by chance,.
without order or conneétion. When a court of equity therefore
preferves to every man, as much as poffible, the fruits of his own
induftry, fuch proceeding, by retifying the diforders of chance, is
aothorifed by utility as well as by juftice. And hence it is a prin-
ciple of morality, founded both on the nature of man and on the
interefts of fociety, That we ought not to make gain by another’s
error. '

Tr1s principle is direcly applicable to the cafe above mentioned.
The titles of land-property are intricate, and often uncertain. In-
ftances are frequent, where 2 man in pofleflion of land,. the property
of another, is led by unavoidable error to confider it as belonging
to himfelf. His money is beftowed without hefitation in repairing
and meliorating the fubjeét. Equity will not permit the true owner
to profit by fuch miftake, and in effet to pocket the money of the
innocent pofleffor; and a court of equity interpofes to oblige the
owner to make up the lofs fo far as he is Jocupletior. Thus the
pofleflor of a tenement, having, pon the faith and belief of its
being his own, made confiderable meliorations, was, after voiding

his title, found entitled to claim from the proprietor the expence of

M fuch

27



28

® Stair, Jan, 18,
oG Rinningconira
Brotherftanes,

+ See Hiftorical
Law.tralls, Tradt 8.

3 Stair, Feb. 20,
1669, Bruce cosirs
Stanhope,

. Powers of a Court of EEQuiTy to ‘Boox L

fuch meliorations as were profitable to him by raifing the rent of his
tenement *.  In all cafes of this kind, it can be qualified in the
firicteflt nranner, that what is loft to the one acerues to the other.
The maxim then muft be wnderftood in this limited fenfe; for no
connection betwixt the lofs and gain inferior in degree to this, will,
independent of perfonal conneétions, be a fufficient foundation for
2 claim in equity againft the perfon who gains, to make up the
ether’s lofs.

It will not be thought an wnneceflary digreflion to obferve a
peculiarity in the Roman law with refpet to this matter. As that
law ftood originally, the bona fide poffeffor had no claim for his ex-
pences.  This did not. proceed from ignorance of equity, but from
want of a formula to authorize the a&tion; for at firft when brieves
or forms of action were invented 1, this claim was not thought of.
But an exception was foon thought of to entitle the bona fide pof~
Jeffor to retain the fubje®, till he got payment of his expence. And
this exception the judges could have no difficulty to fuftain, becaufe
they were fettered as to a&ions only, not as to exceptions, which
were hot fubjetted to any formula, The inconvenient reftraine of
thefe formule was in time broke through, and adiones in fadum, or
upon the cafe, were introduced, which were not confined to any for-
mula, After this innovation, the fame equity that gave an excep-
tion produced alfo an a&io in facfum; and the bona fide poffeffor was
made fecure as to his expences in-all cafes, wiz. by an exception
while he remained in poffeflion, and by an action if he happened
to lofe the pofleflion,

ANoTHER cafe, differing nothing from the former in effeét,
though confiderably in its circumftances, is where a perfon upon a
fuppofed or fictitions mandate, purchafes goods, or borrows money
from me for the ufe of another. The fuppofed mandant is not
liable, becaufe he gave no commiffion: but if I can prove that the
money or goods were actually applied for his ufe, equity affords me a
claim againft him, fo far as he is a gainer. Thus, in a purfuit for
payment of merchant-goods purchafed in name of the defendant and
applied to his ufe, the defendant infifted, that he had -given no
commiffion, and that if his name was ufed without his authority
he could not be liable. ¢ It was decreed, That the goods being
¢ applied to the defendant’s ufe, he was liable, unlefs he could
“ prove that he paid the price to the perfon who befpoke the
“ goods 1.” This cafe, like the former, refts entirely upon the real

conneétion
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connection betwixt the lofs and gain, independent of which there
was no perfonal conneltion betwixt the parties. And in the prefent
cafe, perhaps more cleatly than in the former, every one muft be
fenfible, that the man who reaps the benefit is in duty bound to repair
the other’s lofs. And hence the a&tion de in rem verfo, the name
of which we borrow from the Romans. In a cafe precifely fimilar,
the court inclined ro fuftain it relevant to affoilzie or acquit the de-
fendant, that the goods were gifted to him by the perfon who pur=
chafed them in his name. But as donation is not prefumed, he
was feund liable, becaufe he could not britig evidence of the alledged
donation *. In this cafe, upon the fuppofition of a gift, it could
not be well qualified that the defendant was locplezior. A man will
fpend liberelly what he confiders as a prefent, though ke would not
lay out his money to purchafe fuch a thing. But this belongs
more properly to the other branch, concerning what precifely is to
be efteemed gain and what lofs, which comes afterwards. -

Ir in the cafes above mentioned, where there is {carce any per-
fonal connelion, a relief in equity be given, there ought to be
ftill lefs doubt about this relief in the following cafes, where, to the
moft intimate connection betwixt lofs and gain, there is fuperadded
a perfonal connection not of the flighteft kind. If one of many
connected by a common concern, undertake a hegotiation, which,
being fuccefsful, muft be equally profitable-to all, he hath a claim in
equity for the expence laid out by him iz re communi, he himfelf
bearing a fhare in proportion to his interéft. "He'is not officious in
laying out his money, when it is heceffary for his own advantage ;
and it would be grofs injuftice in his partners, to lay hold of the
advantage procured by him, without refunding whar he is out of
pocket, efpecially when he runs all the ritke Thus one of three
joint proprietors of a mill having raifed a declarator of thirlage,
which the others difclaimed, and having notwithftanding infitted
in the procefs till he obtained a decree, the others who reaped the
profit equally with him, were made lable for their fhare of the
expence T.. And one of many co-creditors having obtained 2 judg-
ment againlt the debtor’s reli&, finding her liable to pay her huf-
band’s debts, the other creditors who fhared the benefit were dis
creed to contribute to the expence f. For the fame reafon, where
& tenement deftroyed by fire was rebuile by a liferenter, -the pro-
prietor, after the liferenter’s death, was made liable for the expencé
of rebuilding, fo far as he was fucrarus thereby {|. ‘And if rebuile
by the proprietor, the liferenter will be liable for the intereft of the
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fum expended fo far as he is Jucratus 2. Action was fuftained at the
inftance of a wadfetter for declaring, that his intended reparation of
a harbour in the wadfet lands, would be profitable to the reverfer, and
that the reverfer, upon redemption, fhould be bound to repay the ex-
pence thereof b.  Upon the fame principle, if a leffec erect any build-
ings by which the proprietor is evidently /ucrarus at the end of the
leafe, there is a claim in equity for the expence of the meliorations.
But reparations, though extenfive, will fcarce be allowed where the
leflee is bound to uphold the houfes, becaufe a leffee who beftows fuch
reparation without his landlord’s concurrence, is underftood to lay
out his money in order to fulfil his obligation, without any profpe&t
of retribution €. The prefent minifter was found not liable for the
meliorations of the glebe made by his predeceffor 4. But what if
meliorations be made, inclofing, draining, ftoning, &v¢. which are
clearly profitable to all future poffeffors? If the expence of thefe,
in proportion to the benefit, be not in fome way refunded, glebes
will reft in their original ftate for ever. I do not fay, that the
minifter immediately fucceeding ought to be liable for the whole
of this expence: for as the benefit is fuppofed to be perpetual, the
burden ought to be equally fo; which fuggelts the following opi-
nion, That the fum total of the expence ought to be converted into
a perpetual annuity, to be paid by the minifters of this parith; for
the only equitable method is to make each contribute in proportion
to the benefit he receives.

TrE following cafes belong undoubtedly to the maxim of equity
under confideration, taken in its ftricteft fenfe ; and yet were judged
by common law, neglecting the equitable remedy. A man furnifhed
corn for fowing the ground, and ftraw for feeding the cattle, of a
tenant who was in low circumftances, and who was foon thereafter
denounced upon 2 horning. This man was judged to have no claim
againft the donator of efcheat, though the donator reaped the whole
profit of the furnifhing ¢. In a thipwreck, part of the cargo being
fithed out of the fea and faved, was delivered to the owners for pay-
ment of the falvage. The proprietor of the fhip claiming the freight
of the goods faved, pro rata itineris, the freighters admicted the
claim, but infifted, that as the falvage was beneficial to him on ac-
count of his freight, as well as to them on account of their goods, he
ought to pay a proportion of the expence. His anfwer was fuftained
to free him from any part, iz, that the expence was wholly laid out
in recovering the freighter’s goods, and therefore that they only
ought to be liablef. The anfwer here fuftained refolves into the

following
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following propofition, That he only is liable whofe benefit is intended,
which is certainly not ¢ood in equity. At this rate the Jona fide
poffeffor, who in mehoratmg the fubject intends his own benefit folely,
has no claim againft the proprictor. Here the freighters and the
proprietor of the thip were conneCted by a common intereft, The
recovering the goods from thipwreck was beneficial to both par ies;
to the freighters, becaufe it puts them again in pofleflion of their
own goods, and to the proprietor of the fhip, becaufe it gave him
a claim for freight. The falvage accordingly was truly iz rem verfum
of the proprietor, as well as of the freighters; and for that reafon
both ounht to contribute in proportion to the benefit received.

Havine endeavoured to afcertain, with all poffible accuracy, that
degree of connection berwixt the lofs and gain, which is requifite to
afford a relief in equity, by obliging the perfon who gains to make
up the other’s lofs, I proceed to the other branch, which is to afcer-
tain the precife meaning of lofs and gain as under{tood in the maxim.
And the firft doubt that occurs is, Whether the term Jocupletior com-
prehend every real benefit, as well prevention of lofs as pofitive in-
creafe of fortune; or whether it be confined to the latter. 1 ex-
plain myfelf by examples. When a bona fide poffeffor rears a new
edifice upon another man’s ground, this is a pofitive acceflion to
the fubje&, which makes the proprietor locuplerior in the ftricteft
fenfe of the word. It may happen on the other hand, that the
money laid out by the bona fide poffeffor is direted to prevent mif-
chief; as where he fortifies the bank of a river againit its encroach-
ments, where he fupports a tottering edifice, or where he tranfadls
a claim that threatened to carry off the property. Will the maxim
apply to cafes of this nature, where lofs is only prevented without
any pofitive increafe of wealth or fortune? When a work is done
that prevents lofs, the fubjeét is thereby improved and made of
greater value. A bulwark that prevents tie encroachments of a
river makes the land fell at a higher price; and a real acceffion,
fuch as a houfe buile, or land inclofed, will not do more. The
only dlfference is, that a pofitive acceflion makes a man richer than
he formerly was; a work done to prevent lofs makes him only richer
than he would have been had the work been left undone. This dif-
ference is too flight to have any effet in equity. The proprietor
gains by both equally; and in both cafes equally he will feel him-
felf bound in juftice to make up the lofs out of his gain. A bona
_ﬁde poffelfor who claims money laid out by him to fupport a totter-
ing edxﬁce, is certans de damno cvitando as well as where he claims

\T money
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money laid out upon meliorations; and the proprietor claiming the
fubje®, is certans de lucro captando in the one cafe as well as in the
other. But in this competition, equity picfers the claim of him
who is ccitans de daniiio cvitandn; for, as obferved above, there is
in human nature a clear fenfe of wrong, where 2 man avails him-~
felf of an error to make profit at another’s expence. Nor does the
principle of utility make any diftinétion. It is a great object in fo-
ciety to rectify the diforders of chance; and to preferve to every
man, as much as poffible, the fruits of his own induftry. In this
view, it makes no difference, whether a man’s induftry has been
applied to prevent lofs, or to make a real acceflion to his fortune.
In the cafes accordingly that have occurred, I find no diftinétion
made; and in thofe which follow there was no benefit qualified but
what arofe from preventing lofs. A fhip being ranfomed from a
privateer, every perfon bencfited muft contribute a proportion of the
ranfom *. A written teftament being voided for informality, the
executor nominate was allowed the expence of confirming the tefta-
ment, becaufe to the executrix gua next in kin, purfuer of the reduction,
it was profitable by faving her the expence of a confirmation ¥.

Frox what is faid it may poflibly be thought, that the fore-
going rule of equity is applicable wherever it can be fubfumed, that
the lofs fuftained by one has accrued to the benefit of another. But
this will be found a rafli conclufion, when it is confidered, that one
may be benefited without being in any proper {enfe locupletior, or a
gainer upon the whole. I give an example. A man ereting a
large tenement in a burrow, becomes bankrupt by overftretching
his credit. This new tenement, being the chief part of his fub-
ftance, is adjudged by his creditors for fums beyond the value. In
the mean time, the tradefmen and the furnifhers of materials for
the building, trufting to a claim in equity, forbear to adjudge. They
are lofers to the extent of the value of their work and furnifhings,
which accruing to the adjudgers, makes them in one fenfe locuple-
tiores; as by this means they will draw perhaps ten fhillings in the
pound inftead of five. Are the adjudgers then, in terms of the
maxim, bound to yield this profit, in order to pay the workmen and
furnifhers? By no means. For here the benefit is partial only, and
produceth not upon the whole actual profit. On the contrary, the
adjudgers, even after this benefit, are equally with their competitors
certantes de damno evitando. The court of feflion accordingly re-
fufed to fuftain the claim of the tradefmen and furnithers . Hence

appears a remarkable difference betwixt property and perfonal obli-
gation.
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gation. Money laid out upon a fubjedt by the doma jfide poffe[for,
whether for melioration or to preferve it from damage, makes the
proprictor Jocupletior, and a captator lucri ex aliena jadura. But tho’
a creditor be benefited by another’s lofs, fo as by that means to
draw a greater proportion of his debt, he is not however a gainer
upon the whole, but is ftill cerzans de damno evitands. And when the
parties are thus i pari cafu, a court of equity cannot interpofe, but
muft leave them to the common law. :

X add another limitation, which is not peculiar to the maxim
under confideration, but arifes from the very conftitution of a court
of equity. It isnot fufficient that there be gain, even in the fricteft
fenfe: it is neceffary that the gain be clear and certain ; for other-
wife a court of equity muft not undertake to repair the lofs out
of that gain. The principle of utility, in order to prevent arbi-
trary proceedings, prohibits a court of equity to take under confi-
deration a conjeGtural lofs or a conjeural gain, becaufe fuch lofs
or gain can never be brought under a general rule. I give the fol-
lowing illuftrations. Two heretors having each of them a falmon-
fithing in the fame part of a river, are in ufe to exercife their rights
alternately. One is interrupted for fome time by a fuit at the in-
ftance of a third party. The other by this means has more cap-

ture than ufual, though he varies not his manner of fithing, What

the one lofes by the interruption is probably gained by the other, at
leaft in fome meafure. But as what goes from the one to the other
cannot here be afcertained with any degree of certainty, a court of
equity muft not interpofe. Again, a tenant upon the faith of a
long leafe, lays out confiderable fums upon improving his land and
reaps the benefit a few years. But the landlord who holds the land
by a military tenure, dies fuddenly in the flower of his age, leaving
an infant heir: the land by this means comes into the fuperior’s
hand, and the leafe is fuperceded during the ward, Here a great
part of the extraordinary meliorations which the leffee intended for
his own beaefit, arg converted to the ufe of the fuperior, Yet
equity cannot interpofe, becaufe no general rule can be laid down
for afcertaining the gain made by the fuperior. I have one cafe
to cite which confirms this do@rine. In an acion at a Tercer’s
inftance for a third of the rents levied by the fiar, the court
refufed to fuftain a deduction claimed by the defendant, viz. a third
of the fattor-fee paid by him for levying the rents, though it was
urged, that the purfuer conld not have levied her third with lefs ex-
pence *.  The lofs here was not afcertained, and was fearce capable
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of being afcertained ; for no one could fay what les the factor would
have accepted for levying two thirds of the rent than for levying
the whole. Neither was the profit capable to be afcertained. The
Lady herfclf might have uplifted her fhare, or have got a friend to
ferve her gratis.

I fhall clofe with one further limitation, which regards not only
the prefent fubject, but every claim that can be founded on equity.
Courts of equity are introduced in every country to enforce natural
juftice, and by no means to give aid to any wrong. Whence it
follows, that no man can be entitled to the aid of a court of equity,
when that aid becomes neceffary by his own fault. For this reafon,
when the proprietor is made liable for the expence of profitable
meliorations, this can only be when the meliorations were made
bona fide by a perfon reafonably intending his own profit, and not
{ufpecting any hazard. It is laid down however in the Roman law,
That the neceffary expence laid out in upholding the fubje®, may
be claimed by the mala fide poffeffor *. If fuch reparations be made
while the proprietor is ignorant of his right, and the ruin of the
edifice be thereby prevented, there poflibly may be a foundation in
utility for the claim: but I deny there can be any foundation in
juftice. And therefore, if a tenant, after being ejected by legal
execution, thall obftinately perfift to plow and fow, he ought to have
no claim for his feed or labour. The claim in thefe circumftances

hath no foundation either in juftice or utility; yet the claim was
fuftained .

ArTICcLE Il

Quc wot a gainer bound tro repair aroiher’s lofs.

T appears even at firlt view, that the connection muft be not 2
little fingular, which can produce fo ftrong an effe, as to oblige

a man who has not made profit to diminith his ftock by making
up another’s lofs. This fingular conneétion I fhall proceed to ex-
plain. A man who, in purfuance of a mandate or commiffion, lays
out his own money for the fervice of another, has a good claim
for retribution, whether the money be profitably expended or not.
To found an action at common law, it is fufficient that the money
is laid out according to order. But in human affairs certain cir-
cumftances and fituations frequently occur that make a proper fub-
ject for a covenant ; fo proper indeed, that if there happen to be no
covenant we are apt to afcribe the omiffion to fome unforefeen ac-
cident.
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cident. In cafes of this nature, for which there is no remedy at
common law, equity affords the fame remedy in all refpects that
the common law gives where a covenant is actually made. The
following is a proper example. A fudden call forces me abroad,
without having time to regulate my affzirs. They go into diforder
in my abfence, and a friend, in order to ferve me, undertakes the
management, Here nothing prevents a mandate or commiffion but
want of opportunity ; and it is juftly fuppofed, that I would have
gladly given the commiffion to my friend, had I known his good
intentions towards me. Equity accordingly, fulfilling what would
have been my will had the event been forefeen, holds the mandate as
granted, and gives the fame a&ions on both fides that the common
law gives in purfiaance of 2 mandate. Cafes accordingly of this nature,
where the fame relief is given that would be given upon an exprefs
covenant, are, in the Roman law, termed Quafi-contraétus. This leads
directly to the a@io negotiorum geflorum. If 1 am profited by what my
friend expends upon my affairs, he is entitled, according to the do&trine
of the firft article, to have his lofs made up out of my gain. But
what if, after beftowing his money and labour with the utmoft pre-
caution, the undertaking prove unfuccefsful? What if, after laying
out his money profitably, the benefit be loft to me by the cafual de-
ftru&tion of the fubje&t? It would not be juft, that this friend who
ated folely for my intereft fhould run the ritk. Equity therefore
interpofes and makes me liable, as the common law would do had I
given a mandate or commiffion. This do&rine is laid down by
Ulpian in clear terms. ¢ Is autem, qui negotiorum geftorum agir,
‘¢ non folum fi effeCtum habuit negotium quod geflit, actione ita
“ utetur: fed fufficit, fi utiliter geffit, etfi effectum non habuit ne-
“ gotium. Et ideo, fi infulam fulfit, vel fervum zgrum curavit,
etiamfi infula exufta eft, vel fervus obiit, aget negotiorum gefto-
“ rum. Idque et Labeo probat *.” And I muft obferve, that uti-
lity joins with material juftice in fupport of this doétrine. For s it
not enough that a friend beftows his money and pains, without rifk-
ing his money, even when laid out with the greateft prudence?
Inftead of inviting men to ferve their friends in time of need, fuch
rifk would be a great difcouragement.

(11

From what is above laid down it appears clear, that the man
who undertakes my.affairs, not with a view to my fervice, but to
his own, is not entitled to the actio negotiorum geftorum. But in
cafe I happen to be a gainer by his means, is he entitled in equity
to have his lofs repaired out of my gain? This queftion is anfwered

o above
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above, treating of money laid out upon my fubject by a mala fide
poffeffor; and it is anfwered in the negative, becaufe wrong can never
be a foundation of a claim in equity. Yet Julianus, one of the moft
acute of the Roman writers, anfwers the queftion in the affirmative.
Speaking of one who mala fide meddles in my affairs, he lays down
the following rule. ¢ Ipfe tamen, fi circa res meas aliquid impen-
¢ derit, non in id quod ei abeft, quia improbe ad negotia mea
s« acceflit, fed in quod ego locupletior factus fum, habet contra me
¢ altionem *.” It appears at the fame time from /. z/z. C. de ne-
got. geft. that this author was of a different opinion, where the
management of a man’s affairs were continued againft his will, for
there no action was given, This, in my apprehenfion, is eftablithing
a diftinGtion without a difference. For no man can hope for my
confent to continue the management of my affairs, when he en-
tered upon the management not to ferve me but to ferve himfelf,
A prohibition involved in the nature of the thing is equal to an
exprefs prohibition.

THE mafter of the thip, or any man who ranfoms the cargo from
a privateer, is, by the doctrine laid down in the firft article of this
fection, entitled to claim from the owners of the cargo, the money
thus laid out upon their account. They are profiters by the tranf-
a&tion, and they ought to indemnify him. But what if the cargo
be afterwards loft in a ftorm at fea, or by robbery at land? The
owners are not now profiters by the ranfom, and they cannot be
made liable upon the principle guod nemo deber locupletari aliena jac-
tura. ‘They are however liable upon the principle here explained.
"The ranfomer is confidered in the fame light as if he had ated
by commiffion; and the owners;are in equity bound to him, not
lefs ftrictly than if they had granted a commiffion. Where equity
lays hold of one man’s gain to make up another’s lofs, it is not
fufficient that there have been gain fometime or other. It is im-
plied in the very nature of the claim, that there muft be gain at the
time of the demand ; for if there be no gain at prefent, there is no
fubjet to be laid hold of by a court of equity for making up the
lofs. But when there is a ground in equity for making a man liable
as if he had made an agreement, variation in circumftances can
have no effe upon this claim more than upon a claim at common
law founded upon an agreement actually made.

TuE Lex Rhodia de jaiu is a celebrated maritim regulation, that
has prevailed among all civilized nations ancient and modern. When
in
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in a ftorm weighty goods of little value are thrown overboard to
difburden the thip, the owners of the remaining cargo muft con-
tribute to make up the lofs. This cafe, as to the obligation of re-
tribution, is of the fame nature with that now mentioned, and
depends on the fame principles. The throwing over-board weighty
goods of little value, is extremely beneficial to the owners of the
more precious goods, which by that means are preferved ; and, ac-
cording to the foregoing doctrine, thefe owners ought to contribute
for meking up the lofs of the goods thrown into the fea, precifely
as if there had been a formal covenant to that effett. But what
if the whole cargo be afterwards loft, and that eventually there be
no benefit? If loft at fea in the fame voyage, the owner of the
goods which were thrown overboard has certainly no claim, be-
caufe at any rate he would have loft his goods along with the reft
of the cargo. And it will be remarked, that this circumf{tance
would afford a good defence againft a contribution, had there even
been an atual agreement for throwing overboard the coarfeft goods
in place of the more valuable. But fuppofing the cargo to be loft
at land, by robbers, for example, or fire, it appears to me that the
claim ftands good notwithftanding, For nothing but want of time
prevented an explicite agreement for fubftituting coarfe goods in
place of the more valuable; and equity confiders the cafe as if the
agreement had been made. In this view the owners of the goods
which were preferved from being thrown into the fea, muft contri-
bute, whether at prefent they be profiters or not. The robbery or
fire will afford them no defence; becaufe it can never be made cer=
tain, that the coarfe goods, had they not been thrown overboard,
would have fuffered the fame fate.

It is 2 much nicer queftion, whether the goods faved from the
fea ought to contribute according to their weight or according to
their value. The Jatter rule is efpoufed in the Roman law. ¢ Cum
¢ in eadem mnave varia mercium genera complures mercatores coe-
¢« giffent, pretereaque multi vettores, ferviliberique in ea navigarent,
“ tempeftate gravi orta, neceffario jactura facta erat. Quafita deinde
¢ funt hzc: An omnes jaturam preftare oporteat, & fi qui tales
merces impofuiffent, quibus navis non oneraretur, velut gemmas,
margaritas? et quz portio preftanda eft? Et an etiam pro liberis
capitibus dari oporteat? Et qua atione ea res expediri poffic?
Placuit, omnes, quorum interfuifler jaCturam fieri, conferre opor-
tere, quia id tributum obfervatz res deberent: itaque dominum
“ etiam navis pro portione obligatum efle. Ja&urz fummam pro
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¢ reram pretio diftribui oportet. Corporum liberorum eftimationem
“ nullam fieri poffe #.”” This rule is adopted by all the commercial
nations in Europe, without a fingle exception, fo far as I can learn.
And in purfuance of the rule, a doctrine begins to relifh with judges,
That the owner of the fhip ought to contribute, becaufe by throw-
ing overboard the goods in queftion, which prevented a fhipwreck,
his claim- for freight is preferved to him. Thus if goods be thrown
overboard in ftrefs of weather, or in danger and juft fear of an
enemy, in order to fave the fhip and the reft of the cargo, that
which is faved fhall contribute to repair that which is loft, and the
owners of the thip fhall contribute in proportion 7.

GrEATER authorities than the foregoing cannot well be ; and yet
no authority ought to fupercede reafoning and enquiry. , It is not
in my power to banifh an impreffion I have, That the rule of con-
tribution ought to be weight, not value; and whether, after all, the
impreflion ought to be banifhed, muft be declared by reafon not
authority. In every cafe where a man gives away his money or
his goods for behoof of a plurality conneted by a common intereft,
two things are evident, firft, That his equitable claim for a recom-
pence cannot exceed the lofs he has fuftained ; and next, That each
individual is liable to make up the lofs of that part which was given
away on his account. When a ranfome is paid to 2 privateer for
the fhip and cargo, a part of the money is underftood to be ad-
vanced for each proprietor in proportion to the value of his goods,
and that fhare he muft contribute, being laid out upon his account,
or for his fervice. That the fame rule is applicable where a fhip
is faved by abandoning part of its cargo, is far from being clear.
Let us examine the matter attentively, ftep by ftep. The cargo in
a violent ftorm is found too weighty for the fhip, which muft be
difburdened of part, let us fuppofe the one half. In what manner
is this to be done? The anfwer would be eafy, were there leifure and
opportunity for a regular operation. FEach perfon who has the
weight of a pound aboard, behoved to throw the half into the fea;
for in {trit juftice one perfon is not bound to abandon a greater
proportion than another. This method however is feldom or never
practicable, becaufe in a hurry the goods at hand muft be heaved
over; and were it praficable, it would not be for the common in-
tereft, to abandon goods of little weight and great value, along
with goods of great weight and little value. Hence it comes to be
the common intereft, and, without alking queftions, the common
pradtice, to abandon goods the value of which bears no proportion

to
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to their weight. This being done for the common intereft, entitles
the proprietor of thefe goods to a recompence from thofe for whofe
fervice the goods were abandoned. Now the fervice done to each
proprietor is, in place of abandoning his valuable goods, to have
others fubftituted of meaner quality ; and for fuch fervice all the
recompence that can be claimed in equity is the value of the goods
fo fubftituted. Let us fuppofe with refpect to amy owner in parti-
cular, that regularly he was bound to throw overboatd twenty ounces
of his goods; all he is bound to contribute, is the value of twenty
ounces of the goods that in place of his own were actually thrown
overboard. In a word, this fhort-hand way of throwing into the
fea the leaft valuable goods, appears to me in the fame light, as if
the feveral owners of the more valuable part of the cargo, had each
of them purchafed a quantity of the mean goods to be thrown into
the fea in place of their own.

I cdnnot help at the fame time obferving, that the doérine of
the Roman law appears very uncouth in fome of its confequences.
Jewels, and I m4y 4dd bank bills, are made to contribute to make
up the lofs, though they contribute not in any degree to the di-
ftrefs; nor is a fingle ounce thrown overboard upon their account:
nay the fhip itfelf is made to contribute, though the jaZura is made
neceffary, not by the weight of the fhip but by that of the cargo.
On the other hand, paflengers are exempted altogether from contri-
buting, for a very whimfical reafon, That the value of a free man
cannot be eftimated in money : and yet paflengers in many inftances
make a great part of the load. If they contribute to the neceflity
of difburdening the fhip, for what good reafon ought they to be
exempted from contributing to make up the lofs of the goods which
were thrown into the fea upon their account?

Cuarrer III |
Defeéts in Common Law 'wztb refpect to Rigbts founded
on Will,

O every covenant there belong certain capital articles that
are rarely neglected: in a bargain and fale, for example,
the price is feldom forgot. But it is not lefs rare to forefce

and provide for every incident that may occur in fulfilling a cove-
nant. Further, when a covenant is taken down in writing, it is
not always cafy to avoid miftakes: articles fometimes are mifappre-

P hended,
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hended, fometimes omitted. To remedy fuch errors, though they
obviouily require a remedy, belongs not to a court of common law.
In fuch a court, the words of a covenant, or of any other deed,
are the only rule for judging, becaufe words are the only Jegal evi-
dence of will. A defect of will cannot be fupplied, nor a miftake
in writing retified. Hence, with refpect to matters of this kind,
the neceflity of a court of equity, which, authorized by the principle
of juftice, ventures to correét words by circumftances, and to fupply
omiffions in will, by conje&turing what would have been the will
of the parties had they forefeen the event. This, in law-language,
is to judge according to the prefugned or implied will of the parties :
not that any will was mtcrpofed but only that equuy dire&s the
fame thing to be d8ne, witick it is probable the parties themfelves
would have directed, had their forefight reached fo far.

Worps and writing are imperfett or erroneous, when they do
not truly exprefs the will of parties. Will itfelf is defective when
any article is omitted that ought to have been under the confide-
ration of parties. Thefe two fubjects, being diftinét, muft be handled

feparately.
SectioNn L

Imperfeition in the Words or Writing by which Will is declared.

HE words in which will is exprefled, are a large field for a

court of equity. Every a&t of will to make it binding re-
quires two perfons; one who confents to be bound, and one in
whofe favours the confent is interpofed. This new relation betwixt
an obligor and an obligee muft be compleated by words at leaft, fig-
nifying to the latter the will of the former; for nothing that is
circamfcribed within the mind can be obligatory. Words, at the
fame time, are not always depended on as evidence of will. Words
are tranfitory, and apt to efcape the memory; and for that reafon,
in matters of confequence, the precaution is commonly ufed to take
down the words in writing. But a man, in exprefling even his own
thoughts, is not always happy in his terms. Errors may creep in,
which are often multiplied when improper words are ufed in writ-
ing. Words and writing may inadvertently go beyond, or fall fthort
of wﬂl and confent. The common law in neither cafe affords a
remedy. This rigour is foftened by a court of equity. It admits
words and writing to be indeed the proper, but not the only evi-

dence of will.  Senfible that words and writing are fometimes erro-
neous,
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neous, it endeavours if poffible to reach will, which is the only
fubftantial part; and if, from the end and purpofe of the engage-
ment, from collateral circumftances, or other fatisfying evidence,
the will of the obligor can be gathered independent of the words,
the will fo afcertained is juftly made the rule of judgment. The
fole purpofe of words is to bear teftimony of will; and if their
teftimony prove falfe, they are juftly difregarded. This branch of
equitable jurifdi¢tion, which obvioufly reaches fingle deeds as well
as covenants, is founded on the principle of juftice; becaufe every
man feels himfelf bound by the confent he really interpofed, without
relation to words or W"riting, which ftand in place of evidence only.

I proceed to examples. In England where eftates are fettled by
will, it is the practice to fupply any defe@ in the words, in order
to fupport the will of the devifor. But then it is a rule, That the
will muft be clear and evident; for otherwife the court may be in
hazard of forfeiting the heir at law, contrary to the will of his
anceftor., 'Thus where a man devifes land to his heir after the
death of his wife, this is a good devife to the wife for life by ne-
ceflary implication. For by the words of the will, the heir is not
to have it during her life: and if fhe have it not, none elfe can,
for the executors cannot intermeddle *. But if 2 man devife his
land to a ftranger after the death of his wife, this does not necef
farily infer that the wife fhould have the eftate for life: it is
but declaring at what time the ftranger’s eftate fhall commence;
and jn the mean time the heir fhall have the land +. N. B. This
is a proper example of a maxim in the Roman law, Pofizus in
conditione, non cenfetur pofitus in inflitutione. An executor being
named with the ufual power of intermeddling with the whole
money and effetts of the deceafed, the following claufe fubjoined,
¢ And I hereby debar and feclude all others from any right or in-
“ tereft in my faid executry,” was held by the court to import an
univerfal legacy in favour of the executor {. A man having two
nephews who were his heirs at law, made a fettlement in their fa-
vours, dividing his particular farms betwixt them, intending pro-
bably an equal divifion. But in the enumeration of the particular
lands, a farm was left out by the omiffion of the clerk, which, as
the fcrivener fwore, was intended for the plaintiffi. The court con-
fidering that the fettlement was voluntary or gratuitous, refufed to
amend the miftake, leaving the farm to defcend equally berwixt
the nephews . For here it was not abfolutely clear that the
maker of the deed intended an equal divifion.
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In the cafes now mentioned, writing indeed is neceffary in the
Way of eviderice, but not as an effential folemnity. It is of no con-
fequence what words be ufed in the fettlement of 2 land-eftate, or
in the nomination of an executor, provided the will of the maker
be fufficiently afcertained. But in feveral tranfacions, writing not
only ftands for evidence, but is befides an indifpenfible folemnity.
Land cannot be conveyed without a procuratory or a precept, which
muft be in a fet form of words. A man mdy lend his money upon
a verbal paction, but he cannot proceed direétly to execution, unlefs
he have a formal bond containing a claufe of regiftration autho-
rifing execution. Neither can fuch a bond be conveyed to a pur-
chafer otherways than by a formal aflignment in writing. Here a
hew fpeculation arifes, What power a court of equity hath over a
writing of this kind. It may happen in this as in ordinary cafes,
that the words erroneoufly extend farther than the will of the
granter; and they may happen to be more limited. Muft the words
in all cales be the fovereign rule? By no means. Though in cer-
tain tranfactions writ is an effential folemnity, it follows not that
the words folely muft be regarded without relation to will. To
bind a man by words where he hath not interpoféd his confent,
is contradictory to the moft obvious principles of juftice. Hence
it neceffarily follows, that a deed of this kind, may, by 4 court of
equity, be limited to a narrower effet than the words naturally
import; and that this ought to be done, when from the context,
from the intendment of the deed, or from other convincing circum-
ftances, it can be certainly gathered, that the words by miftake go
beyond the will. But as this branch belongs to the fecond part,
the oppofite branch where the words fall fhort of the will is our
prefent theme. In ordinary cafes the defect of words may be fup-
plied, and force given to will fuppofing it clearly afcertained. But
in a deed to which writ is effential, this cannot be done. A court
of equity muft fupply the defeéts of law, and mitigate its exceffes ;
but in no cafe can this court proceed in contradi¢tion to law. To
make writ an effential folemnity, is in other words to declare, That
action muft not be fuftained except fo far as authorized by writ.
Howeéver clear therefore will may be, a court of equity hath not
authority to fuftain altion upon it, independent of the words where
thefe are made eflential; for this, in effett, would be to overturn
the law. Where the words are broader than the will of the granter,
it may be faid, not improperly, Quod fecit non voluir. On the other
hand, if the granter’s will, by defe&t of words, be difappointed, all
that can be faid is, Quod voluit non feciz. A cafe which really hap-

pened
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pened is a notable illuftration of this do&rine.’ A bond of corro-
boration granted by the dcbtor with a cautioner was of the fol-
lowing tenor. ¢ And fcemg the forefaid prmcxpal fam of 1000
¢ merks and intereft ﬁncc Marnnmas 1742 are refting unpaid ; and
« that A the creditor is wxlhng to fupcrcedc payment till the term
« aftermentioned upon B the debtor’s granting the- prefent corro-
4 -borative fecurity with C his cautioner ; therefore B and C bind
“ and oblige them, conjundly -and feverally, &+«.. to content and
“ pay to A in liferent, and to her children in fee, equally among
¢ them, and failing any of them by .deceafe, to the furvivers their
s heirs or affignees in fee, and that at Whitfunday 1744, with 200
¢ merks of penalty, togethet with the due and ordinary annual-
% rent of the faid principal fum from the faid term of Martinmas
“ 1742, ¢&c.” Here the obligatory claufe is imperfec, there being
no mention in it of the principal fum corroborated, viz. the 1000
merks, but only of the intereft, a pure omiffion or overfight of the
writer. In a fuit upon this bond of corroboration againft the heir
of -the cautioner it was objefted, That upon this bond no adtion
could lie for payment of the principal fum. It was obvious to .the
court, that the bond in queftion, though defe@ive in the moft
effential part, -afforded however clear evidence of C’s confent to be
bound as cautioner. But-then it occurred, that a cautionary en-
gagement is one-of thofe deeds that requirewriting, not only in
point of evidence, but alfo in point of folcmmty A formal bond of
corroboration fulfils-the law in both points.» But a defective bond,
like .the prefent, whatever evidence-it' may- afford, is as nothing in
point of folemnity: it is fltill lefs formal than if it wanted any of
the requifites of the aét 1681. - Action-accordingly was denied ;
for ation cannot be fuftained upon confent alone where a formal
deed is effential *. ses

THE following cafe concerning a regiftrable bond, or, as termed
in England, 2 bond in judgment, is another inftance of refufing to
fupply a defet in words. A bond for a fum of money bore the
following claufe, with intereft and- penalty, without -fpecifying any
fum in name of penalty. The creditor moved the court to fupply
the omiffion, by naming the fifth part of the principal fum, being
the conftant rule as to confenfual penalties. - Thete: could be no
doubt of the granter’s intention ; and yet the court juftly thought
that they had not.power to fupply the defet +.

Q But
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BuT though a defet in a writ that is effential in point of fo-
lemnity, cannot be fupplied fo as to give it the full effect that law
gives to fuch 2 deed, it may notwithftanding be regarded by a
court of equity in point of evidence. A bond of borrowed money,
for example, null by the aét 1681 becaufe the writer’s name is ne-
gledted, may, in conjunction with other evidence, be produced in an
altion for payment, in order to prove delivery of the money as a
loan, and confequently to found a decree for repayment.

SectIionN IL
Defective Will.

OT many branches of law lie under greater obfcurity than that

- which makes the fubjet of the prefent fection. The inftances
are numerous where a court of equity hath interpofed to fupply
defettive covenants and deeds, in order to accomplith their end or
purpofe. Nor are the inftances fewer in number where this inter-
pofition hasbeen refufed. We are left in a labyrinth without a clue
to guide us. A noted divifion of covenants in the Roman law, viz.
bone fidei and firicti juris, may poffibly afford a clue. The former
are fuch -where equity can be applied to remedy defets and in-
equalites: the latter afferding no place for equity, are judged by
the common law. But what contra&s are to be reckoned bone
fidei, and what firiéti juris, the Roman writers are not agreed. Some
of the commentators indeed give us lifts or catalogues; but they
pretend not to lay down any rule by which the one fort may be
diftinguithed from the other. In applying equity to deeds and
covenants, the flight and fuperficial notice that is generally taken
of their purpofe and intendment, is one great .fource of obfcurity.
This matter is not fet in a clear light by the Roman writers, though
feveral of them fhow great fagacity in evolving equitable principles.
I thall endeavour to fupply this defet in the cleareft manner I am
able. Every perfon who enters into a covenant, or executes a deed,
has an event in view which he propofes to accomplifh; and he ap-
points certain things to be done in order to bring about the event.
A covenant therefore, or a deed, confideted in its true light, is means
concerted for accomplifhing fome end or purpofe. The means thus
concerted are not always proportioned to the end propofed. It
comes to be difcovered, that fometimes they go beyond the end,
and fometimes fall fhort of it. The former cafe comes in after-
wards: the latter is our prefent theme.

To
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To come at a general rule for determining when it is that a court
of equity may interpofe-to fupply defective means, in order to fulfil
a deed or covenant, the following confideration is of importance.
The chief province of a court of equity is to make rights effeétnal,
where the common law gives no aid. The principle of juftice de-
mands this meafure; and it would be a ‘grofs defet in the law of
any country to leave any valuable right without a remedy. Hence,

with refpe to every fort of engagement, it follows clearly, That

wherever a right .arifes upon it to any perfon, juftice directs that
the engagement be made effeual, if mot by a court of common
law, at leaft by a court -of equity. I give for illuftration the follow-

ing examples. A mortgage or contra®t of wadfet contains the ufual

claufe for-configning the money in cafe it be refufed. * The place

of confignation is agreed.on, but.the parties forgkt 1o name a con- .
fignator. In this cafe a court of equity ought to name a config- -

nator ; for it would be unjult that the omiflion fhould bar the pro-
prietor from redeeming his land, . Again, I deliver a cargo of wheat,
and refer the price to a third party, who refufes to determine. The
wheat in thie mean timé being confumed by the purchafer, juftice
requires that the price be: aftertained by a cowt of equity; for
.othcrwife‘ Iam :foaffzited- of ..a'fumfto:which I havc=a gdod claimi.

Uron this head of covenants, one W«tmld fI'carce thmk it necefﬁtry
to mention as a caveat, that a court of eqmty ought not to inter-
pofe ill it be firfk certain -that there is a defc@c for otheiwife
it may be in hazard of overturning exprefs padtion, and of creating
a right beyond what was intended. I give the following example.
A fum of L. 120 was giveh with an apprentice; and by the articles
it was provided, that if the mafter died within a year, L. 6o fhould
be returned. The mafter being fick when the articles were.executed,
and dying within three weeks, the bill was to have a greater fum
returned, - And though the parties themfelves had provxded for this
very accident, yet it was decreed, in dire®t oppofition to the cove-
nant, that 100 gumcas {heuld be pald back *.

Wits refpeét to 2 grataitous dcmi, whiether yu{hcc require - the
interpofition of a court of equity to fupply the want of means or
aiticles, 1 proceed to examine. A gratuitous difponee, for example,
has a right, fo far as the will of the granter is 111terpof'ed and fo
far the deed is made effe¢tnal at common law. ' But with refpect
to an event not forefeen, and confequently not provided for i in the
deed by proper means or attides correfponding to fich event, the

‘ Qa2 difponee
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difponee has no claim in juftice. For in general, when a deed draws
its obligatory force from the will merely of the granter, without
any other caufe, no right can be generated excepr fo far as will is
aGtually interpofed. This doétrine will be {ufficiently illuftrated by
the following example. A gratuitous bond executed by a minor,
being revoked and voided by the heir of the granter, the creditor
infifted for an equivalent out of the moveables, upon the following
ground, That the bond implied a legacy,which the minor could grant,
as minority is no bar to the making a teftament. It could not be
doubted that the minor who granted a bond to be effectual againt
himfelf, would have given a legacy in place of it, had he forefeen
the heir’s challenge. Burt as the minor had not exerted any a& of
will with relation to this point, the court refufed to interpofe, or to
tranfubftantiate the bond into a legacy *.

UrirrTy is the only other principle that can authorize the in-
terpofition of a court of equity in any matter of law; and if this
principle tend not to give effect to a gratuitous deed, farther than
the granter has actually interpofed his will, it muft be evident that
fuch a deed is altogether beyond the reach of a court of equity.
Gratuitous deeds are beneficial to fociety as exertions of kindnefs
and generofity : but however beneficial, they are certainly not effen-
tial to fociety, which may fubfift in vigour without them. Now it
belongs to the legiflature only, to enact regulations for advancing
the pofitive good or happinefs of fociety. A court of equity, acting
upon the principle of utility, is confined to the more humble pro-
vince of preventing mifchief. So far this court is ufeful, if not
neceflary. But hitherto, in Britain at leaft, its powers have not been
farther extended; becaufe it has appeared unneceffary to truft with
it more ample powers .

BuT though means cannot be fupplied in favour of a donee to
give him a more beneficial right than is actually granted, yet un-
doubtedly his right may be limited or burdened in equity, fo as to
make it anfwer more perfectly the purpofes of the donor. For gra-
titude binds the donee in confcience, to obey not only the donor’s
declared will, but even what would have been his will as to any inci-
dent had it been forefeen ; and it belongs to a court of equity to
inforce the duty of graritude, as well as other natural duties that
are neglected by the common law. The equitable obligation upon
a tenant in tail to extinguifh the annual burdens, is a proper example
of this dodtrine, as will be feen at the clofe of the prefent fection.

Uron
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Uron the whole it appears, that the power of a court of equity,
with refpe to imperfect deeds or covenants, is regulated by the
principle of juftice; and that this court cannot interpofe to fupply
the overfight of parties, unlefs to make right effetual. I now pro-
ceed to apply this rule to particular cafes. With refpect to covenants,
in the firflt place, It is the current practice of the court of feffion to
fupply omitted articles that are neceffary for compleating the ulti-
mate purpofe of the contracters; and the powers of the court here
are fo evidently founded on juftice, that it would be lofing time to
multiply inftances. I fhall therefore confine myfelf to a few that
appear fomewhat curious. In a bargain of fale the price is referred
to a third party. There is no performance on either fide, and the
referee dies fuddenly without determining the price. Here there is
no remedy at common law, becaufe there is no price afcertained.
But upon application of either party, can a court of equity afcertain
the price, in order to make the bargain effetual? This queftion will
depend upon the conftruttion that is given to the bargain. If the
reference be taken ftrictly as a condition, and that the parties intend

not to be bound otherwife than by the judgment of the referee,

equity, it is evident, cannot be applied ; for itis a conditional bar-

gain never purified. But if, on the other hand, it was the intention.
of the parties that the bargain fhould in all events be effectual, the;

reference to the third party muft be held as a means only for accom-
plithing the end in view; and the failure of one means has no other

effet than to make it neceflary to employ others. Confidering the.

bargain in the light laft mentioned, it beftows a right upon each
party, which ought to be made effetual. If parties had forefeen
that the referee might die without fixing the price, they would have
provided a remedy; and juftice calls upon a court of equity . to
fupply the defet. In a word, wherever articles are concerted for
accomplithing the purpofed end, and are confidered as means only,
without being converted into a condition, a court of equity ought
to fupply other means if thefe prove infufficient,

Anp this paves the way to another cafe, which may frequently

occur. In a minute of fale of land, a term is named for the pur-

chafer’s entry, and for payment of the price. By-fome accident,

the matter lies over till the term elapfe, without a 'démand on either

fide for performance. At.common law the minute of fale is ren-
dered mcﬁ'e&ual becaufe neither party can make a claim in terms

of the covenant. The poffeffion cannot be delivered, nor the pncci
paid, at the term ftipulated, after that term is elapfed. Neither can

R  acourt
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a court of common law give damages for not-performance, becaufe
neither party has been #n mora. The purchafer was guilty of no
failure in not paying the price when pofleflion was not offered, nor
the vender in not delivering pofleflion when the price was not of-
fered. Laying then afide a court of common law, the queftion is,
whether a court of equity can interpofe to make the bargain effec-
tual? This queftion is not fo dubious as the former. A term fpecified
for performance is not readily fuppofed to imply a condition: it is
confidered only as a means to bring about the end propofed; and
when it proves ineffeCtual, it is the province of a court of equity to
fupply other means; that is, in the prefent cafe, to name another
day for performance. This is what the parties themfelves would
have done, had they forefeen the event. It muft be obferved fur-
ther upon this head, that the naming a new term for performance
muft vary the articles of the original agreement. The price cannot
bear intereft from the term named in the minute, becaufe the
purchafer was not bound to pay the price until he fhould get pof-
feflion: nor is the vender liable to account for the rents from the
term named for furrendering the pofleflion, becaufe he could not be
bound to furrender till the price was offered. Thefe feveral pre-
ftations muft take place from the new term named by the court of

equity.

SuprosING now a mora on one fide. The purchafer, for ex-
ample, demands performance of the minute of fale at the term fti-
pulated ; and years pafs in difcuffing the vender’s defences. A court
of law, in this cafe, can award damages for non-performance: but
fpecific performance, if demanded, muft be obtained from a court
of equity 2. Suppofing next, after all defences are repelled, that
the purchafer infifts for fpecific performance. What doth equity
fuggeft in this cafe; for now, the term of performance being paft,
the original articles cannot be fulfilled? One thing is evident, that
the purchafer muft not fuffer by the vender’s failure: and there-

fore

2 TrAT a court of common law has not power to order fpecific performance of a covenant,
will appear as follows. Before the term of performance there can be no grourd for a procefs
or complaint that may give occafion to fuch an order ; and after the term is paft, performance,
in the precife terms of the covenant, becomes impreftable, A court of common law, con-
fined to the words of a deed, hath not power to fubftitute equivalents. All that can be done
is to award damages againft the party who fails to perform. Bven a bond of borrowed money
is not an exception, for after the term of payment is paft, the fum is ordered to be paid, not as
performance of the obligation, but as damage for not performance. Specific performance be-
longs then to the court of equity, which, as faid in the text, regards the term ftipulated for per-
formance, as a means only for fulfilling the purpofe of the contradters. Juftice requires that

this purpofe be fulfilled; and if the term ftipulated be paft, ancther term for performance is
pamed by the court,
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fore a court of equity, though it muft name a new term for pet-
formance, may however, if the purchafer infift vpon it, appoint
an account to be made upon the footing of the original articles.
If the rent, for example, exceed the intereft of the money, the
balance, may be juftly claimed by the purchafer, becaufe he would
have had the benefit of that excefs if the vender had performed as he
ought to have done. But now, what if the intereft of the price, as
ufual, exceed the neat rent? The vender will not be entitled to the
difference ; for the purchafer was not bound to pay the price till
pofleflion was offered him, and he could not be liable for intereft
before the principal fum was due. In a word, the purchafer has a
claim for damage in the former cafe; becaufe, where the rent ex-
ceeds the intereft, he can qualify damage by the delay of ‘perform-
ance. But in the latter cafe, where the intereft exceeds the rent,
the purchafer, inftead of lofing, gains by the delay, and upon that
account has no damage to claim. This at firft view may be thought
to clath with the maxim Cujus commodum ejus debet effe incommodum.
Doth it not {feem unjuft, that the purchafer thould have an option
to claim the rents from the beginning, or only from the prefent
time, as beft fuits his intereft? It may feem fo at firft view, but
there is no injuftice in reality: the purchafer’s option arifeth juftly
from the failure of his party; Which thows that the foregoing
maxim obtains betwixt perfons enly who are upon an equal footing,
not where the one is guilty of a fault refpeéting the other. Imneed
fcarce add, that the fame option that is given to the purchafer
where the vender is in mora, is given to the vender where the pur-
chafer is in mora. B

A man having fold land, took 2 backbond, obliging the purchafer
to re-difpone in cafe the vender fhall repay the price betwixt and

49

a precife day. The vender having died in the interim, the land =

was found legally redeemed upon the heir’s making offer of the
price at the term mentioned in the backbond *. For though the
reverfion was perfonal to the vender, yet here was a cafus incogi-
zatus, which might be fupplied by a court of equity, according to
what would probably have been covenanted had the event been
forefeen. -

A gentleman having given 2 bond of provifion to his fifter for
3000 merks, took a backbond from her, importing, * That it being
* rather too great for his circumftances, therefore fhe confented,
“ that the fame fhould be mitigated by friends to be chofen hinc
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¢ inde, her mother being always one.” After the mother’s de-
ceafe, the brother’s creditors infilting for a mitigation fecundum ar-
bitrium boni wviri, it was anfwered, That the condition of the miti-
gation had failed, the mother being now dead; and therefore the
bond muft fubfift iz zorum, as if this power of reftri®ting had never
been. The court would not interpofe in this cafe, and the bond was
fuftained %z zorum *. Suppofing the backbond to be merely a gra-
tuitous deed, in which view it feems to have been taken, the decifion
is juft. But I cannot enter into this view. I conceive the back-
bond to be the counter-part of the bond, and that both of them
make parts of 2 mutual engagement. From the very terms of this
engagement, the brother was entitled to a mitigation of the fum con-
tained in his bond; and therefore, fince the method laid down for
mitigation failed, juftice required other means to be fubftituted.

Uron the head of covenants I fhall add but one other example.
A married woman agrees with her hufband to give a fecurity out of
land her own property, for payment of his debts; and after his death
the debts are paid accordingly. Has fhe a claim againft her huf-
band’s reprefentatives for an equivalent? None at common law ; be-
caufe there is no ftipulation to that effect. Whether a claim ought
to be fuftained in equity, depends upon the conftru@ion of the
tranfaction. If intended a donation, there is no claim: but if in-
tended a cautionary engagement only, which iz dubio ought to be
prefumed, the hufband was undoubtedly bound in confcience for an
equivalent ; and juftice calls for the power of a court of equity to
make the obligation effectual. This is doing no more than fupply-
ing as ufual an article omitted; for had the matter been thought
of, a claufe would have been added for indemnifying the wife.
And the decifions of the court of feffion are all of them agreeable

to this doétrine .

WitH refpect to decifions relative to fingle deeds, the will of the
granter, as obferved above, is the fole determining circumftance;
and for illuftrating the doctrine eftablifhed in this fetion, it will be
proper to ftate the moft remarkable of thefe decifions with ob-

fervations.

A gratuitous difpofition of an heretable fubjet being voided, be-
caufe granted on death-bed, the difponee infifted againft the exe-
cutor for the value, founding his claim upon the will of the de-

ceafed, prefumed from the deed, of which the natural conftruion is,
¢ That
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“ That if the difpofition by any means prove ineffectual, the dif-
“¢ ponee fhall be entitled to an equivalent.” Anfivered, 1m0, The
voidance of the difpofition, as granted on death-bed, was a cafus inco-
gitatus, about which no perfon can fay what would have been the
will of the difponer had he forefeen the event. 24o, Suppofing it
probable in the higheft degree, that the difponer would have pro-
vided an equivalent had he forefeen the event, yet in faé as he has
not interpofed any will in this matter, judges have no power to
fupply the defet. The court was of opinion, that the difpofition
could not affet the executry either as a debt or as a legacy *. This
is a juft decree; for a gratuitous deed, which has no foundation
other than will merely, cannot be fupported in any particular, ex-
cept fo far as will is actvally interpofed. This decifion is of the
fame nature with one formerly mentioned, Straton conzra Wight ;
and both of them coincide with the rule in the Roman law about
a legatum rei aliene.  If the teftator leave a {pecial legacy of a {ub-
je&t, which after his death is difcovered to be the property of a
ftranger, the heir is not bound to givé an equivalent, becaufe here
deficit voluntas teflatoris; unlefs the legatee can give evidence of the
teftator’s knowledge that the fubject did not belong to him. Upon
that fuppofition it behoved to be the teftator’s will, that his heir
fhould purchafe the fubject for behoof of the legatee, which there-
fore ought to be obeyed by the heir 1.

BuT the court of feflion has not adhered fo ftrictly to principles
in other inftances. A man imagining his wife to be with child, left
a legacy to a ftranger in the following terms, ¢ That if a male
“ child was brought forth, the fum fhould be 4000 merks, and if
¢ a female child, 5000 merks.” It proved eventually that the wife
produced no.child; and the queftion was, whether any fum was due
to the legatee, and what that fum fhould be. The court. judged
the higheft fum due ex prefumpra voluntate teflatoris. For if he in-
tended a legacy even in the cafe of a child, much more where he
had no children . Here was a cafis incogitatus about which the
teftator had interpofed no will. The legatee therefore had no
claim, and the court cannot make a will for any man. It is not a
good reafon for depriving a man’s natural heirs of a fum, that the
teftator himfelf would have probably done the fame, had he fore-
feen the event. At this rate, had the teftator’s wife brought forth
twins, fome part of the legacy muft have been due, and this
part muft have been determined by the arbitrary will of the judges.
There would be no bounds to the powers of a court of cquity were
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this admitted ; and equity would deviate into iniquity. T venture
to urge this boldly, even againft.the Roman law, in which the very
thing is done that is here condemned. ¢ Si ita fcriptum fir, Si
““ filius mibi natus fucrit, ex beffe keres efto, ex religua parte uxor mea
¢ beres ¢fto: fi vero filia mibi nata fuerit, ex triente heres cfto, ex re-
““ ligua parte uxor heres effo; et filius et filia nat effent: dicendum
“ eft, aflem diftribuendum effe in feptem partes, ut ex his filius
“ quatuor, uxor duas, filia unam partem habeat : ita enim fecandum
‘¢ voluntatem teftantis, filius altero tanto amplius habebit quam
‘ uxor, item uxor altero tanto amplius quam filia. Licet enim
fubtili juris regule conveniebat, ruptum fieri teftamentum, atta-
men quum ex utroque nato teftator voluerit uxorem aliquid ha-
bere, ideo ad hujufmodi fententiam humanitate fuggerente de-
¢ curfum eft; quod etiam Juventio Celfo apertiflime placuit *.”

€€
€<

€<

In a contract of marriage there was the following claufe: ¢ And
in cafe there fhall happen to be only one daughter, he obliges
“¢ him to pay the {fum of 18,000 merks, if there be two daughters,
¢ the fum of 20,000 merks, whereof 11,000 to the eldeft and
¢ 9ooo to the youngeft; and if there be three daughters, the fum
“ of 30,000 merks, 12,000 to the eldeft, 10,000 to the fecond,
‘¢ and 8ooo to the youngeft.” A fourth danghter having exifted
of the marriage, the queftion occurred, whether fhe could have any
fhare of the 30,000 merks, upon the prefumed will of the father,
or be left to infift for her legal provifion ab inteflato. The court
decreed a proportion of the 30,000 merks to the fourth daughter,
and that her proportion, fuitable to the provifion made in the con-
trac¢t of marriage, muft be 4500 merks; fo as to reftri® the eldeft
daughter to 10,500 merks, the fecond to 8500 merks, and the
third to 6500 merks .” It was undoubtedly the father’s pur-
pofe to provide all the children he expected from that marriage ;
but the exiftence of a fourth daughter was a cafis incogizatus for
which no provifion was made. A judge muft have a ftrong im-
pulfe to make a {ettlement upon a child negleted by overfight and
not of defign. But if a court of equity undertake in any cafe to
make a provifion for a child, who is omitted by the father, it is
but one ftep farther to make a provifion to children in every cafe
where it was intended, though left undone ; as, for example, where
a bond is writ out but not figned, or fizned by the granter but not
by the witneffes. I imagine, that our judges have been mifled here,
as in many other inftances, by a blind attachment to the Roman
law, from which the decifion now mentioned is copied. * Clemens

‘¢ Patronus

€<
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« Patronus teftamento caverat, uz fi fibi filius natus fuiffer, beres
““ effet: fi duo filis, ex equis partilus heredes effent : [i due filie, fimi-
s« liter: [i filius et filia, filio duas partes, filie tertiam dederat. Duobis
¢ filiis et filia natis, querebatur quemadmodum in propofita {pecie
¢ partes faciemus: cum filii debeant pares, vel etiam' finguli duplo
“¢ plus quam foror accipere. Quinque igitur partes fieri oportet, ut
* ex his binas mafculi, unam femina accipiat *,”

To have a juft conception of the following cafes, it is neceffary
to diftinguith the end propofed by granting a deed, from the means
contrived to bring about that end. By overlooking that diftinc-
tion the will of the granter is often mifapprehended. One in an
overly view is apt to confider the means as ultimate, and confe-
quently to admit of no other means, though thefe named by the
granter prove deficient. But the granter’s will is beft afcertained
from adverting to the end propofed by him; and if it appear, that
the means named in the deed are chofen with no-other view than
to advance that end, it is the duty of a court of equity, where
thefe prove deficient, to fupply other means in order to fulfil the
will of the granter. Take the following example. The minifter
of Weem, in a deed of mortification, fettled his funds upon five

53

* 1. 81, prs de he-
redibusinftituendis

truftees and their fucceflors, for the ufe of the fchoolmafters of

that parith, declaring the major part of the truftees to be a quorum.
Two only of the truftees having accepted and intermeddled with
the funds without applying the fame, a procefs was brought againft
them by the reprefentatives of the minifter, claiming the funds
upon the following medium, That the deed of mortification is in-
effetual, not having been compleated by acceptance of a quorum
of the truftees. It was anfwered, That by the deed of mortification
afligning the funds to the truftees for the ufe of the fchoolmafters
of Weem, a right was vefted in thefe fchoolmafters, which the
truftees, by not-acceptance, could not defeat; and that fuppofe the
whole of them had refufed to accept, an altion would lie againft
them at the inftance of the {choolmafter to denude in favour of
other truftees to be named by the court. The deed of mortifica-
tion was fuftained; the court being of opinion that it would have
been effectual though the whole truftees had declined acceptance .
In this cafe it was evidently the purpofe of the granter, in all
events, to make a provifion for the fchoolmafters of Weem; and
the naming truftees muft be confidered as a means only chofen by
him to fulfil his purpofe. Juftice requires that when fuch means
fail, others thould be f{ubftituted; and therefore if the court of

S 2 feflion
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feflion had declined to interpofe in this cafe, it would have been de-
feating the granter’s will inftead of fulfilling it. I illuftrate this
dotrine by an oppofite inftance, where the means chofen by the
maker of the deed appeared to be ultimate, and not to admit of
a fubftitution. Lady Preftonfield executed a fettlement of confide-
rable funds to Sir John Cunninghame her eldeft fon and Anne Cun-
ninghame her eldeft daughter, as truftees for the ends and purpofes
following. 1m0, The yearly intereft to be applied for the educa-
tion and fupport of fuch of the granter’s defcendants as fhould
happen to be in want, or ftand in need thereof, and that at the
difcretion of the truftees. 2do, Failing defcendants, the capital is
to return to her neareft heirs. The truftees declining to accept this
whimfical fettlement, a procefs for voiding it was brought by the
heir at law, in which were called all the exifting defcendants of
the maker. It was urged, that by this {ettiement there was no
right vefted in the defendants, or in any otl.er the defcendants of the
maker; becaufe all was left upon the difcretion of the truftees, who
could not be compelled by law, fuppofing their acceptance, to give
a penny to any particular defcendant ; that the fettlement was void
by the non-acceptance of the truftees; that the funds thereby be-
longed to the purfuer heir at law; and that there was no equity
to deprive the purfuer of his property for the behoof of the de-
fendants, who had in no event a legal claim. The deed was de-
clared void by the non-acceptance of the truftees *. Here the
court juftly refufed to fupply other means for making the will of
the deceafed effectual, becaufe, by the whole tenor of the fettle-
ment, it appeared to be her will, that all thould be left upon the
difcretion of the truftees named, and no purpofe was exprefled to
give her defcendants any right independent of thefe truftees.

CoroneL CanpBELL being bound in his contrat of marriage
to fecure the fum of 40,000 merks, and the conqueft during the
marriage, to himfelf and fpoufe in conjunét fee and liferent, and to
the children to be procreated of the marriage in fce; did, by a
death-bed deed, fettle all upon his eldeft fon, burdened with the
fum of 30,000 merks to his younger children, to take place in
cafe their mother fhould give up her claim to the liferent of the
conqueft, -and reftrit herfelf to a lefs jointure; otherways thefe
provifions to be void; in which event it was left upon the Duke
of Argyll and Earl of Iflay, to name fuch provifions to the
children as they fhould fee convenient. The referees having de-
clined to accept the truft repofed in them, the queftion occurred

betwixt
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betwixt the heir and younger children, Whether the powérs of
the referees were devolved upon the court of feffion to determine
provifions to the younger children fecundum arbitrium boni <iri;
or whether the younger children were to be left to the claim they
had by the contra& of marriage? The court was of opinion, that
the Duke of Argyll and Earl of Iflay having declined to execute
the powers vefted in them by Colonel Campbell, their powers are
not devolved upon this court zanguam boni viri *. This decifion
cannot be juftified upon any ground other than that of holding the
determination of the Duke of Argyll and Earl of Iflay as 4 eon-
dition, without which the children were not to have a provifion.
The fettlement appears to me in a very different light. The Co-
lonel’s will to provide his younger children in all events, is clearly
expreffed. As he was doubtful what the fum fhould be in cafe
their mother infifted upon her jointure, he left it upon the referces
to name the fum, not doubting their acceptance. ‘This reference
I confider to be the means chofen by the Colonel for accomplifh-
ing his purpofe of providing his children; but not fo as to exclude
all other means. His younger children were entitled to a provifion
by his will; and failing the means chofen by him for afcertaining
the extent, juftice required that other means thould be 'ﬁ;b{titute,d,
in order to make their claim effetual. This cafe refembles very
much that above mentioned concérning a fum fertled upon truftees
for the ufe of the fchoolmafters of Weem. The fettlement upon
truftees was a means only for making the mortification effectual ; and
the failure of the truftees, could have no other effect than to make
way for {upplying other means.

TuE decifions laft mentioned lead naturally to conditional bonds
or grants, which, with relation to the fubjet under confideration;
may be diftinguithed into two kinds. One is where the condition
is ultimate; as for example, a bond for money granted to a young:
woman upon condition of her being married to a man named, or
2 bond for money to a young man upon condition of his. entering
into holy orders. The other is where the condition is 2 means to
a certain end; as for example, a bond for a fum of mdncy to a
young woman upon condition of her marrying with confent of
certain friends named. Conditions of the firft kind are taken
firictly, and the fum is not due unlefs the condition be purified.
This is requifite in the common law; and not lefs fo in equity, be-
caufe juftice requires that a man’s will be made effectual. To judge
aright of the other kind, we ought to lay the chief weight upon

T the

-

55

* Dec, 22. zégé.
Campbell contra
Campbells,



Powers of a Court of EqQuiTy to Booxk I,

the ultimate purpofe of the granter. In the cafe now mentioned,
the condition in the bond, confining the young woman to take the

- advice of certain friends to her marriage, is evidently calculated to

prevent an unfuitable match. If fhe therefore marry fuitably, or
fuppofe above her rank, though without confulting them about her
marriage, I pronounce that the bond ought to be effettual in equity, -
though it would be difregarded by a court of common law. If the
condition was adjeted as a means only to prevent an unfuitable
match, the granter’s ultimate purpofe is fulfilled by her marrying
fuitably ; and the bond for that reafon ought to be due in equity.
Means are employed in order to an end; and if the end be accom-
plithed, the means have had all the effet that was intended, and it
would be unjuft to give them any further effe@®. To think oiher-
ways involves an evident abfurdity, that of preferring the means to
the end. I am aware, that in Scotland we are taught a different
do&trine. In bonds of the kind under confideration, a diftinction
is made betwixt a fufpenfive condition and one that is refolutive.
If the bond to the young woman contain a refolutive condition
only, viz. if fhe marry without confent the fhall forfeit the bond, it
is admitted, that the forfeiture will not take effe¢t unlefs the marry
unfuitably. But it is held by every one, that a fufpenfive condition,
fuch as that above mentioned, muft be performed in the precife
terms of the claufe; becaufe, fay they, the will of the granter muft
be the rule; and no court has power to vary a conditional grant, or to
transform it into one that is pure and fimple. This argument is con-
clufive where a condition is ultimate, whether fufpenfive or refolutive ;
but far otherways where the condition is a means to anend. Itistrue,
that the will of the granter muft be the rule: but then, in order to
afcertain what was truly the granter’s will, we ought to regard chiefly
the end which the granter had in view, without laying any weight
upon the means, except fo far as they contribute to that end. Let us
try the force of this reafoning, by bringing it down to common appre-
henfion. Why is a refolutive condition difregarded, where the credi-
tor marries fuitably? For what other reafon, than that this refolutive
condition is confidered as a means to an end, and that if the end be
accomplithed, the means have all the effe that was intended? Is not
this reafoning applicable equally to the fufpenfive condition under
confideration? No man of plain underftanding, unacquainted with
law, will difcover any difference. And accordingly in the latter prac-
tice of the Englith court of chancery this diffrence feems to be difre-
garded. A portion of L.8000 is given to a woman provided fhe marry
with confent of A; aund if the marry without his confent, fhe fhall
have
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have but a L.100 yearly. She was relieved though fhe married
without confent ; for the provifo is in zerrorem only.*:

I fhall clofe this fection with a queftion anfwered above in a
curfory manner, but referved to be more deliberately difcuffed, viz.
Whether every tenant in tail be bound to extinguith the annual bur-
dens arifing during his pofleflion, fo as to tranfmit to the heirs of
entail the eftate in as good condition as when he received it? To
treat this queftion accurately, we muft begin with confidering how
the common law ftands. In the firlt place, Feu-duties, cefs, and
tiend, are debita fru@tuum, and at common law afford an action for
payment againft every perfon who levies the rents, and againft a te-
nant in tail in particular. With refpect then to the foregoing articles,
there is no occafion for equity: the common law burdens every
tenant in tail with what of them become due during his poffeffion.

THE entailer’s perfonal debts are not a burden upon the fruits,
but only upon the heirs 6f entail perfonally ; and therefore, the fore-
going medium for making the tenant in tail liable to relieve the
heirs of entail of the current intereft, fails here; and the queftion is,
Whether there be any other medium fubje&ting him at common law 2
We muft feparate from this queftion, the divifion of burdens betwixt
heir and executor. If a tenant in tail leave any moveable eftate,
it will no doubt be charged at common law with the arrears of
intereft, and with every moveable fum principal or intereft. But
fuppofing no moveable eftate left, and that the tenant in tail dies,
leaving a land-eftate of his own that defcends to a fet of heirs dif-
ferent from thofe contained in the entail, the atrears of intereft
arifing from the entailer’s debts, will, with the principal, remain 2
debt upon the entailed eftate; unlefs it can be made out, that the
tenant in tail became bound to relieve the heirs of entail of thefe
arrears: and if this can be made out, the arrears will be a charge
upon his own eftate.

AN heir in a fee-fimple is, no doubt, liable to the debts of his
predeceffor, and every heir is fo liable fucceffively. But this obliga-
tion refpets the creditors only, and affords no relief to one heir
againft another either for principal or intereft. Does an entail
make a difference at common law? A tenant in tail poffeffes the
rents; but then thefe rents are his own property juft as much as if
the eftate were a fee-fimple; and the confuming rents belonging to
himfelf cannot fubje¢t one man to the debts of another ; at leaft not

T 2 more
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more in an entail than in a fee-fimple. Hence it appears clear, That
at common law a tenant in tail is not bound to relieve the heirs of
entail of any growing burden unlefs what is a debitum fiuctuum.

A court of equity, lefs confined than a court of common law, con-
fiders what would have been the will of the entailer had this mat-
ter occurred to him. In making an entail, it feems clearly the in-
tention of the entailer, that, bating the order of fucceflion, all the
heirs of entail fhall have equal benefit and equal burden; and par-
ticularly that as each enjoys the whole rents during his pofleflion,
each fhall fatisfy the current burdens arifing during that period. It
cannot be fuppofed the intention of any reafonable man, to leave his
heirs not only to be burdened unequally, but to be favoured or
burdened at the arbitrary will of creditors. A court of equity
therefore, when it binds each tenant in tail to pay the intereft that
arifes during his pofleflion, which, in effe®, is burdening them all
equally, does no more but interpofe its ordinary power of fupplying
a defet in will, by appointing that to be done which the maker
of the entail would himfelf have appointed had the thing occurred
to him, and which therefore the tenant in tail is bound to do in
gratitude to his benefactor. This rule accordingly obtains in Eng-
land, as where a proprietor of land, after charging it with a fum of
money, devifes it to one for life, remainder to another in fee. Equity
will compel the tenant for life to pay the arrears due on the rent-

e Chancery charge, that all may not fall upon the remainder-man *,

A tenant by curtefy is, like a tenant in tail, bound to extinguifh
the current burdens. The curtefy is eftablithed by cuftomary law 3
and a court of equity is entitled to fupply any defe@ in law, whe-
ther written or cuftomary, in order to make the law rational.
The law by continuing in the hufband poffeflion of the wife’s eftate,
intends no more but to give him the enjoyment of it for life, with-

t DureedHome, out wafte, confining him to aé like a bomus paterfamilias +.
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CuaprTER IV,
Defedts in Common Law with refpect to Statutes.

its limited nature, there is no reafon for giving it more
power over {tatutes than over private deeds. With refpect

to both it is confined to judge according to the latter, and muft
not

CONSIDERING the hiftory of a court of common law and
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not prctend to foind any decifion upon the fpmt and meaning in
oppofition to the words., And yet the words of a ftatute correfpond
not always to the will of the legiflature ; nor are the things enacted
proper means always to anfwer the end in view; falling fometimes
fhort of the end, and fometimes going beyond it. Hence in mak-
ing ftatutes effeCtual, there is the fame neceflity for the interpofition
of a court of equity to fupply defects and correct excefles, that there
is in making deeds and covenants effe¢tual. It appears then, that
in order to form an accurate judgment of the powers of a court of
equity with refpect to ftatutes, it is neceflary, as a preliminary point,
to afcertain how far they come under the powers of a court of com-
mon law; and with that point I fhall commence the enquiry.

SuBmIssION to a regular government is univerfally acknow-
ledged to be a duty: but the true foundation of this duty feems
to lie in obfcurity, though fcarce any other topic has filled more
volumes. Many writers derive this duty from an original contract
betwixt the king and his people. - Be it fo. But then, what binds
thofe who follow in fucceffion? for a contra& binds thofe only who
are parties to it; not to mention that governments were eftablifhed
long before contracts were of any confiderable authority ¥. Others,
diffatisfied with this narrow foundation, endeavour to affign one
more extenfive, deriving the foregoing duty from what is termed
in the Roman law a Quafi-contral. < It is a rule, they fay, in law,
 and in common fenfe, That a man who lays hold of a benefit,
¢ muft take it with its conditions, and fubmit to its neceffary con-
«¢ fequences. Thus one who accepts a fucceflion, muft pay the an-
¢ ¢eftor’s debts: he is prefumed to agree to this condition; and
« is not lefs firmly bound than by an explicite engagement. In
“ pbint of government, proteftion and fubmiffion are reciprocal;
¢ and the taking protection from a lawful government, infers a con-
“ fent to fubmit to its laws.” Reafon, I acknowledge, teaches this
dod&rine; but to fupport a duty of fuch weight and importance,
reafon is a foundation too feeble. How fmall is the number of thofe
who are capable to apprehend the foregoing reafoning? And how
much fmaller the number of thofe who apprehend it fo clearly as to
be fteadily influenced by it? I am inclined therefore to think that
this important duty has a more folid foundation; and comparing it
with other moral duties, I find no reafon to doubt, that, like them,
it is deeply rooted in human nature t. If a man be a focial being,
and government effential to fociety, it is not conformable to the
analogy of nature that we fhould be left to an argument for invefti-
U | gatmg
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gating the duty we owe our rulers. If juftice, veracity, gratitude,
and other private duties, be fupported and enforced by the moral
fenfe, it would be ftrange that nature fhould be deficient with re-
fpect to the public duty only. But nature is not deficient in any
branch of the human conftitution. Government is not lefs necef-
fary to fociety, than fociety to man; and by the very frame of our
nature we are fitted for government as well as for fociety. To form
originally a ftate or fociety under government, there can be no
means, it is true, other than compa&. But this foundation is far
from being fufficient to fupport a ftate after it is formed, and to
preferve it through any courfe of time. The continuance of a
ftate, and of the authority of government over multitudes who
never have occafion to promife fubmiffion, muft depend on a dif-
ferent principle. The moral fenfe which binds individuals to be
juft to each other, binds them equally to fubmit to the laws of
their fociety ; and we have a clear conviGtion that this is our duty.
The ftrength of this convi®tion is no where more vifible than in
a difciplined army. There the duty of fubmiffion is exerted every
moment at the hazard of life; and frequently where the hazard is
imminent, and death almoft certain. In a word, what reafon fhows
to be neceflary in fociety, is, by the moral fenfe, made an indif-
penfible duty. We have a fenfe of fitnefs and reitude in {ubmit-
ting to the laws of our {ociety; and we have a fenfe of wrong, of
guile, and of meriting punifhment, when we tranfgrefs them 2.

Hence

® Tre {enfe of duty in fubmitting to the authority of a government, is in fome inftances
fo weak, as that I fhail not be furprifed to find its exiftence called in queftion. We have
examples without end, of every art put in practice to evade payment of taxes. It is almoft
become a maxim, that cheating the government is no fault. In examining this matter, it
would not be fair to take under confideration ftatutes relating to juftice, which is binding
independent of municipal law. Confider only things left indifferent by the law of nature,
and which are regulated by ftatute for the good of fociety ; the laws, for example, againft ufury,
againft exporting corn in time of dearth, and many that will occur upon the firft refle&tion.
Every man of virtue will find himfelf bound in confcience to {ubmit to fuch laws. Nay even
with refpet to thefe who by intereft are moved to tranfgrefs them, I venture to affirm, that
the firft adls, at leaft, of tranfgreffion, are feldom perpetrated with a quiet mind, I will not
even except what is called fmuggling; though private intereft authorized by example, and
the trifle that is loft to the public by any fingle a& of tranfgreffion, obfcure generally the con-
{cioufnels of wrong; and perhaps after repeated adts, which harden individuals in iniquity,
make it vanifh altogether. It muft however be acknowledged, that the moral fenfe, uniform
as to the laws of nature, operates with very different degrecs of force with relation to muni-
cipal law. ‘Thelaws of a free government, directed for the good of the fociety and peculiarly
tender of the liberty of the fubjeét, have great and univerfal influence. They are obeyed
chearfully, and as a matter of ftri¢ duty. The laws of a defpotic government, on the con-
trary, calculated chiefly to advance the power or fecure the perfon of 2 tyrant, require mili-
tary force to make them efleftual; for confcience fcarce interpofeth in their behalf. And
hence the great fuperiority of a free flate, with refpect to the power of the governors as
well as the happine(s of the fubjeéts, over every kingdom that in any degree is defpotic or
tyrannical.
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‘Hewnce it clearly follows, that every veoluntary tranfgreflion of
what is ordered to be done by a ftatute or prohibited, is a moral
wrong, and a tranfgreflion of the law of nature. This doctrine
will be found of great importance in the prefent enquiry.

- Many differences among ftatates muft be kept in view, in order
to afcertain the powers of a court of common law concerning them.
Some_ ftatutes are compulfory, others prohibitory; fome refpett in-
dividuals, others the public only; of fome the tranfgreflion occa-
ﬁbns damage, of others not; to fome a penalty is annexed, others
reft upon authority merely.

I begin with thefe which reft upon authority merely, without
annexing any penalty to the tranfgreflion. The neglect of a com-
pulfory ftatute of this kind ordering a thing to be done, will found
an altion at common law to thofe who have intereft, compelling
the defendant either to obey the ftatute or to pay damages. If,
again, the tranfgreflion of a prohibitory ftatute of the fame kind
forbidding a thing to be done, harm any perfon, the duty of the
court is obvious. The harm muft be redrefled by voiding the act
‘where it can be voided, fuch as an alicnation after inhibition;
and where the harm is incapable of this remedy, damages muft be

awarded. This is fulfilling the will of the legiﬂature, being all that
is mtendcd by fuch {’catutcs.

BuT from difobeying a ftatute prejudice often enfues, which not
being pecuniary cannot be repaired by awarding a fum in name
.of damages. Statutes relating to the public are generally of this
nature ; and many alfo in which individuals are immediately con-
cerned 2. To clear this point we muft diftinguith as formerly be-
twixt compulfory and prohibitory ftatutes. The tranfgreffion of a
-prohibitory ftatute is a dire® contempt of legal authority, and con-
fequently a moral wrong, which ought to be reprefled; and it muft
‘neceflarily be the purpofe of the legiflature to leave the remedy
to a court of law, where the prohibition is not enforced by a par-
ticular fanction. ‘This is a clear inference, unlefs we fuppofe the
legiflature guilty of an abfurdity, viz. prohibiting a thing to be
done, and yet leaving individuals at liberty to difobey with impu-
nity. 'To make the will of the legiflature effeCtual in this cafe, dif-

U2 : ferent
3 Tars btanch, by the general diftribution, ought regularly to be handled afterwards,

Part IIT. of this firft book; but by joiming it here to other matters with which it is in»
timately conneéted, I thought it would appear in a clearer light,
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ferent means muft be employed according to the nature of the fub-
je&. If an aét done probibente lege can be undone, the moft cf-
fetual method of reprefling the wrong is to void the act. If the
at cannot be undone, the only means left is punifhment. And ac-
cordingly it is a rule in the law of England, that an offender for
his contempt of the-law, may be fined and imprifoned at the
king’s fuit * 3, o

O~ the other hand, the tranfgreflion of a compulfory ftatute
ordering 2 thing to be done, infers not neceffarily a contempt of
legal authority. It may be an a& of omiffion only, which is not
criminal; and it will always be conftructed to be fuch, unlefs from
collateral circumftances it be made evident, that there was a pofitive
intention to contemn the law. Suppofing then the tranfgreflion to
be an a& of omiflion only, there is no place for punifhment like
what there is when the tranfgreflion is an a& of commiffion. What
then is to be done, in order to fulfil the will of the legiflature?
The court obvioufly has no other means, but to order the ftatute
to be fulfilled. If this order be alfo difobeyed, a criminal contempt
muft be the conftru&tion of the perfon’s behaviour, to be followed,
as in the former cafe, with a proper punifhment. Or the court
may order the thing to be done under a penalty. I give an
example. The freeholders are by ftatute bound to convene at
Michaelmas, in order to receive upon the roll perfons qualified;
but no penalty is added to compel obedience. In odium of a free-
holder who defires to be put upon the roll, they forbear to meet.
What is the remedy here where there is no pecuniary damage?
The court of feflion may appoint them to meet under a penalty.
For, in general, if it be the duty of judges to order the end, they
muft ufe fuch means as are in their power. And if this can be done
with refpe& to a private perfon, it follows, that where a thing is
ordered to be done for the good of the public, it belongs to the
court of feflion, upon application of the king’s advocate, to order
the thing to be done under a penalty.

WHAT

a I this do&rine to any one appear fingular, let it be confidered, that the power infifted on is
only that of authorifing a proper punifhment for a crime after it is committed, which is no no-
velty in law. Every crime committed againft the law of nature, may be punifhed at the difcre-
tion of the judge, where the legiflature has not appointed a particular punifhment; and I have
made it evident above, that a contempt of legal authority is a crime againft the law of nature,
Bat to fupport this in the prefent cafe, an argument from analogy is very little neceffary; for,
as obferved above, it is obvioufly derived from the will of the legiflature. I fhall only add,
that the power of naming a punifhment for a crime after it is committed, is greatly inferior to
that of making a table of punifhments for crimes that may be committed hereafter, whichis a
capital branch of the legiflative authority,
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WaaT next come under confideration are ftatutes forbiding
things to be done under a penalty; for to the omiflion of 2 thing
ordered to be done, a penalty is feldom annexed. Thefe are di-
ftinguifhable into two kinds. The firlt regard the more noxious
evils which the legiflature prohibits abfolutely ; leaving the courts
of law to employ all the means in their power for reprefling them;
but adding a penalty beforehand, becaufe that check is not in the
power of courts of law. The fecond regard flighter evils, to re-
prefs which no other means are intended to be applied but a pecu-
niary penalty only. Both kinds are equally binding in confcience ;
for in every cafe it is a moral wrong to difobey the law. But then
difobedience to a ftatute of the fecond clafs, is attended with no
other confequence than payment of the penalty; whereas the pe-
nalty in the firt clafs is due, as we fay, &y and attour performance;
and for that reafon, a court of law, befides inflitting the penalty,
is bound to ufe all the means in its power to make the will of
the legiflature effeGtnal, in the fame manner as if there were no
penalty. And even fuppofing the a@ prohibited to be capable of
being voided by the fentence of a court, the penalty oughe ftill to
be inflited ; for otherwife it will lofe its influence as a prohibitory
means.

PromiBITORY ftatutes are often fo inaccurately exprefled as to
leave it doubtful, whether the penalty be intended the only means
of reprefling the evil, or one of the means only. This defect occa-
fions in courts of law, much conje®ural reafoning and many arbi-
trary judgments. The capital circumftance for afcertaining the
difference, appears to be the nature of the evil prohibited. With
refpect to every evil of a pernicious nature and which hath a ge-
neral bad tendency, it ought to be held the will of the legiflature
to give no quarter. And confequently, befides infliting the pe-
nalty, it is the duty of courts of law to ufe every other mean to
make this will effectual. 'With refpect again to evils of a lefs per-
nicious or lefs extenfive nature, it ought to be held the intention of
the legiflature, to leave no power with judges beyond infliting the
penalty.  This do&rine will be illuftrated by the following exam-
ples. By the a& 52. p. 1587, « He who bargains for greater profit
“ than 10 per cent. fhall be punithed as an ufurer.” Here is 2 penalty
without declaring fuch bargains null: and yet it has ever been held
the intendment of this ac, to difcharge ufury totally; and the penalty
is deemed to be added as one means only of making the prohibition
effettual. There was accordingly never any difficulty of fuftaining

X adtion
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a&tion for voiding ufurious bargains, nor even of making the lender
liable for the fums received by him above the legal intereft. This
then is held to be a ftatute of the firft clafs. The following f{ta-
tutes belong to the fecond clafs. An exclufive privilege of printing
books is given to the authors and their affigns for the term of
fourteen years. Any perfon who within the time limited prints or
imports any fuch book, fhall forfeit the fame to the proprietor, and
one penny for every theet found in his cuftody; the half to the king,
and the other half to whoever fhall fue for the fame 2. With re-
fpet to the monoply granted by this ftatute, it has been juilly efta-
blithed, that a court of law is confined to the penalty, and cannot
apply other means for making it effeftual, not even an altion
of damages againft an interloper b. ¢ Members of the college
« of juftice are difcharged to buy any lands, tiends, &. the pro-
« perty of which is controverted in a procefs, under the certification
<« of lofing their office ©.” The evil here being neither fo perni-
cious nor fo extenfive as ufury, it has been always held the fenfe
of the ftatute, to be fatisfied with the penalty, without giving
authority to void fuch bargains. The lex furia among the Ro-
mans, prohibiting legacies above a certain fum, is held to be a law
of this kind. Legacies above that fum were not voided, the pe-
nalty only was exacted 4.

Powers of a Court of EqQuiTy to

WritH refpet to the ftatutes laft mentioned, and others that
come under the fame clafs, I obferve with regret, that their intend-
ment has generally been mifapprehended. It is the practice of the
court of feflion, while they infli¢t the penalty, to fupport with
their authority that very thing which is prohibited under the pe-
nalty. Thus a2 member of the college of juftice buying land while
the property is controverted in a procefs, is deprived of his office ;
and yet with the fame breath altion is fuftained to him, to make
the minute of fale effeCtuale. This, in effe®, is confidering the
ftatute not as prohibitory of fuch purchafes, but merely as lay-
ing a tax upon them, fimilar to what at prefent is laid upon
plate, coaches, &e. Imuft take the liberty to fay, That there can-
not be a more grofs mifapprehenfion of the {pirit or intendment of
any ftatute than this conftrution. Comparing together the fta-
tutes contained in both claffes, the only difference concerns the
means employed for making the prohibition effe®ual. Other
means befides the penalty may be employed by courts of law to
reprefs the more noxious evils. With refpet to the lefs noxious,
all that can be done in the way of reftraint is to inflit the penalty.

But
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But every one upen cool refletion muft be of opinion, that with
refpett to. the prohibition both claffes coincide. It muft be the
will of the legiflature to reprefs the lefler evils as well as the greater;
becaufe both in different degrees are hurtful to the fociety in gene-
ral, or to part of it. 'This difpute is of no flight importance. If
I have fet in 2 juft light the fpirit and intendment of the foregoing
ftatures, it follows of neceffary confequence, that no court of law
ought to interpofe for fupporting any act prohibited in ftatutes of
the fecond clafs, more than for fupporting acts prohibited in ftatutes
of the firft clafs. Courts of law were inftituted to enforce the will
of the national legiflator, as well as of the Great Legiflator of the
univerfe, and to put in execution municipal laws as well as thofe of
nature. What fhall we fay then of a court that countenances an
a&  prohibited by 2 ftatute, or authorifes any thing contradictory
to the will of the legiflator? What elfe can we juftly fay, but that
fuch proceeding, repugnant to the very defign of its inftitution, is
a.dire&t breach of truft by acting in oppofition or defiance. of the
law? It is a breach of truft of -the fame nature, though not the
fame in degree, with that of fuftaining procefs for a bribe promifed
for committing murder or robbery. With regard then to ftatutes
of this kind, though a court is confined to the penalty, and cannot
inflit any other punithment, it doth by no means follow, that
action ought to be fuftained for making the aét prohibited effectual,
On;the contrary, to fuftain action would be flying in the face of the
legiflature. The ftatute laft mentioned, for example,.concerning
members of the college of Ju{’ucc, is fatisfied with the penalty of
dcprwauon, without dcclarmc the bargain null; and therefore to
fuftain a reduction of the bargam would be to punith beyond the
intention of the ftatute. But whether action fhould be fuftained
‘to make the barcram effettual, is a confideration of 2 very different
nature. 'The refuﬁng action in this cafe is made neceflary by the
very conftitution of a court of law ; it being inconfiftent with the de-
fign of its inftitution, to inforce any contract or any deed prohibited
by ftatute. It follows indeed by this means, that it is left optional
to the vender to fulfil the contra&t or not at his pleafure; for if a
court of law cannot interpofe, he is under no legal compulfion. Nor
is this a novelty. In many cafes befides the prefent the rule is ap-
phcable Quod potior eft conditio poffidentis, where an aion will not
be given to compel performance, and yet if performance be made,
an action will as little be given to recall it *,

X 2 PONDERING
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PoxpErING this fubject fedately and attentively, I can never
ceafe wondering to find the opinion I have been combating ex-
tended to a much ftronger cafe, where there is no dubiety of will,
and where the purpofe of the legiflature to make an abfolute pro-
hibition is clearly expreffed, The cafe I have in view, is of certain
goods prohibited to be imported into this ifland, or prohibited to
be imported from certain places named. To import fuch goods,
or to bargain about their importation, is clearly a contempt of legal
authority, and confequently a moral wrong, which the fmuggler’s
confcience ought to check him for, and which it will check him
for, if he be not already a hardened finner. And yet, by miftak-
ing the nature of prohibitory laws, actions in the court of feffion
are every day fuftained for making fuch fmuggling contra&s effeftual.
¢ Non dubium eft, in legem committere eum, qui verba legis -am-
¢ plexus, contra legis nititur voluntatem. Nec poenas infertas legibus
“ evitabit, qui fe contra juris fententiam f{eva prerogativa verborum
“¢ fraudulenter excufat. Nullum enim pactum, nullam conventionem,
¢ nullum contractum inter eos videri volumus fubfecutum, qui con-
¢ trahunt lege contrahere prohibente. Quod ad omnes etiam legum
‘¢ interpretationes, tam veteres quam novellas, trahi generaliter im-
¢ peramus; ut legiflatori quod fieri non vult, tantum prohibuiffe
“ fufficiat: czteraque, quafi exprefla, ex legis liceat voluntate colli-
‘¢ gere: hoc eft, ut ea, quz lege fieri prohibentur, fi fuerint facta,
¢ non folum inutilia, fed pro infectis etiam habeantur : licet legiflator
« fieri prohibuerit tantum, nec fpecialiter dixerit inutile effe debere
“ guod faium eft *.°

So much upon the powers of a court of common law with re-
fpett to ftatutes. Upon the whole it appears, that this court is
confined to the will of the legiflature as exprefled in the ftatutory
words. It has no power to reify the words, nor to apply any
means for making the purpofe of the legiflature effe@tual other than
thefe direfted by the legiflature, however defetive they may be.
This imperfection is remedied by a court of equity, which enjoys,
and ought to enjoy, the fame powers with refpect to ftatutes that
are explained above with refpet to deeds and covenants. To give
2 juft notion of thefe powers concerning the prefent fubjed, the fol-
lowing diftinction will contribute. Statutes, fo far as they regard
matter of law, and come under the cognizance of a court of equity,
may be divided into two claffes. Firft, Thofe which have juftice
for their obje&, by fupplying the defects, or corretting the inju-

ftice of common law. Second, Thofe which have utility for their
fole
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fole objet. Statutes of the firft clafs are intended for no other pur-
pofe but to enlarge the jurifdiction of courts of common law, by
impowering them to diftribute juftice where their ordinary powers
reach not. Such ftatutes are not neceflary to a court of equity,
which, by its original conftitution, can fupply the defets and
correct the injuftice of law. But fuch f{tatutes have the effelt
to limit the jurifdition of a court of equity; for the remedies
afforded by them muft be put in execution by the courts of com-
mon law, and no longer by a court of equity. All that is left
to a court of equity concerning a ftatute of this kind, is to fupply
the defe@s and corre&t the injuftice of the common law, fo far
‘as the ftatute is incompleat or imperfet. This, in effedt, is fup-
plying the defets of the ftatute. But it is not a new power be-
ftowed upon a court of equity as to ftatutes that are imperfect:
the court only goes on to exercife its wonted powers with refpect
to matters of juftice that are left with it by the ftatute, and not
beftowed upon courts of common law. I explain myfelf by an
example. When goods are wrongoufly taken away, the common
law of England gave an aion for reftitution to none but. to the
proprietor ; and therefore when the goods of a monaftery were pil-
laged during a vacancy, the fucceeding abbot had no aétion. This
defect in law with refpect to material juftice, would probably have
been left to the court of chancery, had its powers been evolved
when the ftatute of Marlebirge fupplying the defeét was made *.
But no other remedy occurring, that ftatute,empowers the judges of
common law to fuftain a&ion. Had the ftatute never exifted,
aftion would undoubtedly have been fuftained in the court of
chancery. All the power that remains now with that court is to
fuftain a®ion where the ftatute is defeftive. The ftatute enads,
¢ That the fucceflor fhall have an action againft fuch tranfgreffor
¢ for reftoring the goods of the monaftery.” Attending to the
words fingly, which a court of common law muft do, the remedy
is incompleat ; for trees cut down and carried off are not mentioned.
This defe@ in the ftatute is fupplied by the court of chancery. And
Coke obferves, that a ftatute which gives remedy for a wrong done,
fhall be taken by equity. After all, it makes no material difference,
whether fuch interpofition of a court of equity be confidered as
fupplying - defe@ts in common law, or as fupplying defects in fta-
tutes. It is ftill enforcing juftice in matters which come not under
the powers of a court of common law.

Y STATUTES

* 52, Henry HI
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STATUTES again that have utility for their object are of two kinds,
Firft, Thofe which are calculated for promoting the pofitive good
and happinefs of the fociety in general, or of fome of its members
in particular. Second, Thofe which are calculated for preventing
mifchief folely. Defective ftatutes of the latter kind may be fup-
plied by a court of equity; becaufe, even independent of a ftatute,
that court hath power to make regulations for preventing mifchief.
Bur that court hath not, more than a court of common law, any
power to fupply defetive ftatutes of the former kind ; becaufe it is
not impowered originally to interpofe in any matter that hath no
other tendency than merely to promote the pofitive good of the
fociety. But this is only mentioned here to give a general view of
the fubjet: for the powers of a court of equity as directed by uti-
lity are the fubje® of the next book.

Having faid fo much in general, it is time to defcend to par-
ticulars, which muft be diftributed into two fections, precifely as in
the former chapter. Firft, Where the words fall fhort of the will
of the legiflature. Second, Where the means prefcribed anfwer not
fully the end propofed by the legiflature.

SEctioN L
Where the Words of a Statute are fhort of the Will of the Legiflature.

N order to fulfil juftice, the will of the legiflature may be made
effeCtual by a cowrt of equity, whatever defect there may be in
the words. Take the following examples. In the Roman law
Ulpian mentions the following edict. ¢ Si quis id quod, jurifdic-
‘¢ tionis perpetuz caufa, in albo, vel in charta, vel in alia materia
< propofitum erit, dolo malo corruperit: dataur in eum quingen-
¢ torum aureorum judicium, quod populare eft.” Upon this ediét
Ulpian gives the following opinion. ¢ Quod fi, dum proponitur,
‘¢ vel ante propofitionem, quis corruperit : edicti quidem verba cefla-
¢ bunt, Pomponius autem ait fententiam edici porrigendam efle
¢ ad hec *.”

“ OraTIO imperatorum Antonini & Commodi, que quafdam
‘¢ nuptias in perfonam fenatorum inhibuit, de fponfalibus nihil
 locuta eft: refte tamen dicitur, etiam fponfalia in his cafibus
“ ipfo jure nullius efle momenti: ut fuppleatur, quod orationi

“ deeft +.”

¢« LEx
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¢ Lex Julia, que de dotali predio profpexit, ne id marito liceat
*¢ obligare, aut alienare, plenius mterprct'anda eft: ut etiam de
¢ fponfo idem juris fit, quod de marito *.’

By the ftatute of Glocelter, « A man fhall have a writ of wafte
« againft him who holdeth for term of life or of years +.” This
ﬁatutc, which fapplies a defect in the common law, is extended
againft one who poflefles for half a year or a quarter. For (fays
Coke) a tenant for half a year being within the fame mifchief
fhall be within the fame remedy, though it be out of the letter of
the law 1. '

In the aé of Charles II. impofing a tax on malt-liquors, there
are no words direting the tax to be paid, but énly 2 -penalty in
cafe of not payment. The exchequer, which, like the feflion, is
a court both of common law and of equity, fupplies the defec,
and, in order to fulfil the intendment of this ftatute, fuftains an
aétion for payment of the tax.

SEcTt1ion IL

Where the Means preferibed in a Statute anfwer ot fully the End
propofed by the Legiflature.

T is chiefly to ftatutes belonging to this fetion that the following
paffage is applicable. ¢ Non poflunt omnes articuli fingillatim
¢¢ aut legibus aut fenatus confultis comprehendi: fed cum in aliqua
‘¢ caufa fententia eorum manifefta eft, is, qui jurifdi¢tioni przeft, ad
‘¢ fimilia procedere, atque ita jus dicere debet. Nam ut ait Pedius,
<¢ quotiens lege aliquid, unum vel alterum introductum eft, bona
¢ occafio eft, cztera, qua tendunt ad eandem utilitatem, vci inter-
& pretatione vel certe jurifdictione, fuppleri [.”

AN heir, whether apparent only, or entered cum Fencficio, cannot
a& more jultly with refpet to his predeceffor’s creditors than to
bring his predeceflor’s eftate to a judicial fale. The price goes to
the creditors, which is all they are entitled to in juftice; and the
furplus, if any be, goes to the heir, without fubje®ing him to trouble
or rifk. 'The act 24. p. 1695 was accordingly made, impowering
the heir apparent to bring to a roup or public auction his prede-
ceflor’s eftate whether bankrupt or not. But as there is a folid
foundation in juftice for extending this privilege to the heir entered
cum beneficio, he is underftood as omitted per incuriam; and the court
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of feflion fupplied the defedt, by fuftaining a procefs at the inftance
of the heir cum beneficio for felling his predeceffor’s eftate *.

THE following ftatutes, though made to corret the rigor or
injuftice of common law, belong to this fection, becaufe their de-
fects are remedied by a court of equity. This remedy may indeed
be confidered in different views, either as corre&ting the injuftice
of common law, or as fupplying defects in ftatutes; and fince we
are talking in general of defetive ftatutes, I thought it the more
diftin method to confider the matter in the latter view.

By the common law of Scotland, a man’s creditors after his
death had no preference upon his eftate. The property was tran{-
ferred to his heir, and the heir’s creditors came in for their {hare.

‘This was grofs injuftice, and yet the claim of the heir’s creditors

was founded clearly upon common law. This therefore is an in-
ftance, not of a defe& in common law, but of a pofitive wrong, by
fuftaining to the heir’s creditors a claim to the anceftor’s eftate,
which juftly they have not till the anceftor’s creditors be paid. The
act 24+ p. 1661, made to redrefs the injuftice of the common law
in this particular, declares, ¢ That the creditors of the pfcdeceﬁ'or
« doing diligence againft the apparent heir, and againft the real
“¢ eftate which belonged to the defun&, within the fpace of three
‘¢ years after his death, fhall be preferred to the creditors of the
¢ apparent heir.” The remedy here reaching the real eftate only,
the court of feffion completed the remedy, by extending it to the
perfonal eftate 1, and alfo to a perfonal bond limited to a fubftitute
named 1. And as being a court of equity it was well authorized to
make this extenfion ; for to withdraw from the predeceffor’s credi-
tors part of his perfonal eftate, is not lefs unjuft than to withdraw
from them part of his real eftate. .
ONE {tatute there is, or rather claufe in a ftatute, which affords

a plentiful harveft of inftances. By the principles of common law
an heir is entitled to continue the poflfeflion of his anceftor; and
formerly if he could colour his poffeflion with any fort of title,
however obfolete or defective, he enjoyed the rents; and commonly
beftowed a fhare to prevent the creditors from drawing payment
out of the eftate |. Among many remedies for this flagrant in-
juftice, there is a claufe in the act 62. p. 1661, enaling, * That
¢ in cafe the apparent heir of any debtor fhall acquire right to
¢ an expired apprifing, the fame fhall be redeemable from him, his
heirs
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"¢« heirs and fucceffors within ten years after acquiring of the fame;,
“ by the pofterior apprifers, upon payment of the purchafe-money.”
This claufe almoft in every one of its circumftances has been ex~
tended beyond the words, in order to compleat the remedy intended
by the legiflature. For, imo, Though the remedy is afforded to
apprifers only, it is extended to perfonal creditors.  2do, It has been
extended even to an heir of entail, impowering him to redeem an
apprifing of his entailed lands after it was purchafed by the heir
of line. 3ti0, Though no purchafe is mentioned in this claufe but
what is made by the heir apparent, the remedy however is extended
againft a prefumptive heir, who cannct be heir-apparent while his
anceftor is alive. 420, It was extended againft a purchafer who was
indeed an heir-apparent, but not, in terms of the ftatute, the appa-
rent heir of the debtor. It was judged that an apprifing led both
againft principal and cautioner, and purchafed by the heir-apparent
of the principal, might be redeemed by the creditors of the cau-
tioner. ‘This was a ftretch, but not beyond the bounds of équity.
"The cautioner himfelf, as creditor for relief, could have redeemed

this apprifing in terms of the ftatute; and it was thought that every

privilege competent to a debtor ought to be extended to his cre-
ditors, in order to make. their claims effe@ual. 570, The privilege
is extended to redeem an apprifing during the legal, though the
ftatute mentions only an expired apprifing. And, /afl/y, Though
the privilege of redemption'is limited to tenyears after the pur-

chafe made by the heir-apparent, it was judged, that the ten years

begin not to run but from the time that the purchafe is known to
the creditors.  Thefe decifions all of them are to be found in the

Dictionary, vol. I. pag. 359.

CuarTER V.
Defedts of Common Law with refped to Execution.

T is natural to believe, and ‘it holds in fa&, that the different
I executions for payment of debt founded on common law, are
adapted to thofe cafes only ‘which the moft frequently occur in
practice. 'Upon a debtor’s failing to make payment, his land is
attached by an apprifing, his moveables by poinding, and the debts
dué him by arreftment and furthcoming. But experience difco-
vered many profitable fubje&ts of a peculiar nature, that cannot be
brought under any of the foregoing executions. And even with
rcfpeé't to common fubjelts, feveral peculiar circumftances were dif~
Z covered
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covered where thefe executions could not be applied. A court of
common law, which cannot in any article exceed the bounds of
common law, has not power to fupply any of thefe defets. This
power is referved to a court of equity acting upon a principle of
jultice, often above mentioned, that wherever there is a right it
ought to be made effectual.

TuE commen law is defeltive with refpe@ to a varlety of fab-
jects that cannot be attached by any of its executions, a reverfion,
for example, a bond fecluding executors, a fum eof money with
which a difpofition of land is burdened, &+%. Thefe are all carried
by an adjudication authorized by the fovereign court. They could
not be carried by an apprifing in the form of common law : ner can
they be carried by an adjudication put in place of an apprifing by
the act 1672, which by the aé itfelf is confined to land, and to
what rights are properly acceflfory to land, real fervitudes, for ex-
ample, and fuch like. But this is not all. There are many other
rights and privileges, to attach which no execution is provided. A
debtor has, for example, a well founded claim for voiding a deed
granted by him in his minority greatly to his hurt and lefien: busg
he is bankrupt, and perverfely declines a procefs, becaufe the benefit
muft acerue to his creditors: he will neither convey his privilege
to them, nor infift on it himfelf. A reduction en the head of death-
bed is an example of the fame kind. There are many others. If
a man fail to purge an irritancy, the common law permits not his
creditors to purge in his name; and they cannot in their own, une
lefs the privilege be conveyed to them. A court of equity fteps in
to {upply thefe defets of common law; and, without neceffity either
of a voluntary or judicial conveyance, entitles creditors at fthort-
hand to avail themfelves of fuch privileges. They are impowered
to profecute the fame for their own advantage, in the fame manner
as if the debtor had done them juftice by making a conveyace in
their favours.

In the next place, With refpet to circumftances where the execus
tions of the common law cannot take place, I give the following in-
ftances. Firft, The apprifings of common law reach land only, of
which the property is vefted in the debtor. The apprifing a mi-
nute of fale of land, and a difpofition without infeftment, was in<
treduced by the fovereign court.

SEcOND,
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Seconp, A is creditor to B, and B to €. The debt due by C
to B is transferred to A by a decree of furthcoming upon an atreft-
ment laid in the hands of C. But what if before A proceed to
execution C die, and no petfon is fourid whe will teprefent hitn? In
this cafe there is nio place for an arreftment; and yet £ ought not
to be difappointed of his payment. The court of feflionr mufl fup-
ply the defed, by adjudging to A the debt due by C to B.

"TuirD, Exectition for payment of debt proceeding upon autho-
tity of the judge doing for the debtor what he himfelf ought to
have dene, fuppofes always a mora on the debtor’s part. And a
judge therefore cannot warrantably authorife fuch execution where
there is no mora. .'This helds even in a procefs for payment. Nor
is there any foundation in equity, more than at common law, for
a procefs before the term of payment. Where the debtor is ready
to fulfil his engagement at the term covenanted, and is guilty of
no failure, juftice' will not fuffer him to be vexed with a procefs.
But with refpeét to an annuity, or any fum payable at different
terms; if the debtor be orce iz mora to make a procefs neceflary for
payment of a part aftually due, a decree may not enly be’pro-
nounced for payment of that part, but alfo for what will after-
wards become due, {uperceding execution till the debtor be iz mera.
Equity fopperts this extenfion of the common law, which is bene-
ficial to the creditor by eafing him of trouble, dad not lefs fo to
the debtor, by preventing the cofts that he wonld otherwife be fub=
je@ted to in cafe of future mora.

Frowm thele principles it appears, That a procefs for poinding the
ground before the term of payment, ought not to be fuftained, more
than a procefs againft the debtor perfonally for payment. F ob-
ferve indeed that a procefs of mails and duties has been fuftained
after the legal term of Martinmas, though Candlemas be the cu-
ftomary term of payment *. Bur the réafoni of this fingularity is,
that originally Martinmas was the conventional term of corn-rent,
and for that reafon was eftablithed to be the legal térm. I érept
in by praétice to delay payment till Candlemas, in order to give the
tenant time to thréfh cut his corns. And for fome centaries; this
delay was efteemed an indulgence only, not a marter of right. Bt
now that long cuftom has become law, and that z tenant is under-
ftood not to be bound to pay his corni-rent before Candlemas, &
court, whether of common law or of eqpity, will not readily futtain
the procefs. before Candlemas.

RS Z 2 A procefs
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A procefs of furthcoming is in a different condition; for being
held neceffary to compleat the right of the arrefter, it may in
that view proceed before the term of payment of the debt ar-
refted ®*. The fame holds in a procefs for poinding the ground,
where it becomes neceffary to compleat a bafe infeftment by mak-
ing it public f.

THERE is one general exception to the foregoing rule, That if a
debtor be wergens ad inopiam, execution may in equity proceed
againft him for fecurity. Thus arreftment in fecurity was fuftained
where the debtor was in declining circumftances . The defen-
dant’s teftator gave the plaintiff L. 1000, to be paid at the age of
twenty-one years. The bill fuggefted that the defendant wafted
the eftate; and prayed he might give fecurity to pay this legacy
when due; which was decreed accordingly (.

FovrTH, In the common law of England there is one defet
that gives accefs to the moft glaring injuftice. 'When a man dies,
his real eftate is withdrawn from his perfonal creditors, and his per-
fonal eftate from his real creditors: The common law affords not
to a perfonal creditor execution againft the land of his deceafed
debtor, nor to a real creditor execution againft the moveables; and
by this means 2 man may die in opulent circumftances, and yet
many of his creditors be forfeited. Whether the court of chan-
cery interpofes in this cafe, I am uncertain. In the following cafe
it cannot, I am certain, fail to interpofe, and that is where a debtor,
having a near profpe of death, beftows all his money on land, in
order to difappoint his perfonal creditors. The common law affords
not a remedy, becaufe the purchafing land is a lawful aft; and
the common law looks not beyond the act icfelf. But the court
of chancery is not fo circumfcribed. If the guilt appear from cir-
cumftances, the court will relieve againft the wrong, by decreeing
fatisfaction to the perfonal creditors out of the real eftate.

FirrH, The common law reacheth no man but while ke con-
tinues within the bounds of its jurifdi®ion. If a debtor therefore
be out of the country, a judgment cannot pafs againft him, be-
caufe he cannot be cited to appear in court; and execution cannot
be iffued againft his effets without a judgment. This defet, which
interrupts the courfe of juftice, is in Scotland remedied by a citation
at the market-crofs of Edinburgh, pier and fhore of Leith, intro-
duced by the fovereign court, ating upon the foregoing principle,

That
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"That wherever there is a right, it ought ‘to be made effeCtual. In
England, a perfon abroad ‘cannot be cited to appear even in the
court of chancery. This court however affords a remedy. It will
fiot wafrant a citation againft any perfon who is not within the
jurifdicion of the court: but it will appoint notice to be given the
debtor ; and if he appear not in his own defence, the court will out
of his effes decree fatisfaction to the creditor. Thus upon an
affidavit that the defendant was gone into Holland to avoid the
plaintiff’s demand againft him, and he having been arrefted on an
attachment, and a Cepi Corpus- réturned by the fheriff, the court of
chancery granted a fequeftration of the real and perfonal eftate *.
By virtue of the fafiie power fupplying the defefts of common law,
the court of feflion gives- authority to attach moveables in this
country belonging to a foreigner, in order to convert them into
money for payment of the creditor who applies for the attach-
ment. Where a debtor, lurking-fomewhere in Scotland, cannot be
difcovered, the court of feflion makes no difficulty to order him
to be cited at that head burgh Wwith which he appears to have the
greateft connedion. :

In the third place, The executions of the corimon law, even where
there is fufficiency of effeéts, fall fometimes fhort of the end pro-
pofed by them, wviz. that of operating payment. I give for example
the Englith writ Elegiz, that which correfponds the neareflt to our
adjudication. ‘TFhe chief difference is, that an Elegir is a legal fecu-
rity only, and transfers not the property to the creditor. Hence
it follows, that though the intereft of the debt exceed the rent of
the land, the creditor muft be fatisfied with the pofleflion ; and
hath no means by the common law to obtain payment of his ca-
pital, or in place of it to obtain the property of the land. Bur as
in this cafe the execution is obvioufly imperfe®, hurting the cre-
ditor without benefiting the debtor, the court of chancery will
fupply the defe@, by ordering the land to be fold for payment of
the debt. o -

Lastry, Befides payment of debt, execution is fometimes ne-
ceffary for making other claims effetual; and here alfo the com
mon law is imperfet. To remedy this imperfection, adjudications
in implement, declaratory adjudications, &c. were in Scotland in-
vented by the fovereign court.

Aa Parrt
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PartT II

Powers of a Court of EquiTy to corre the Injuftice
of Common Law with refpeé to pecuniary Intereft.

N the introdudtion is explained the neceflity of a court of
equity to corre@ the injuftice of common law, as well as to
fupply its defets. A court of common law, as there fet
furth, is governed by a few general rules eftablifhed when law
was in its infancy, and which at that time were deemed fuffi-
cient. But experience having difcovered numberlefs cafes to
which thefe rules did not extend, and cafes not fewer in number
that behoved to be excepted from them, a court of equity became
neceffary. The neceflity of fupplying defects arifes from a principle
facred in all well regulated focieties, ‘¢ That wherever there is a
“ right it ought to be made effeftual.” 'The neceflity of making
exceptions and thereby correcting injuftice, arifes from another prin-
ciple not lefs facred, ¢¢ That there ought to be a remedy for every
 wrong, not even excepting what is committed by authority of
¢ law.” ‘We have had occafion to fec how imperfe&t the com-
mon law is, leaving juftice to fhift frequently for itfelf, without
any fupport. We are now to enter upon a number of particulars,
in which the common law exceeds juft bounds and unwarily
anthorifes oppreflion and wrong. This proceeds from the un-
avoidable imperfection of general rules; which never are fo cau-
ticufly framed, as without exception to be rational or juft in every
cafe they comprehend. A court of common law however cannot
afford a remedy, becaufe it is tied down to the letter of the law.
The privilege of diftinguifhing betwixt will interpofed in general
terms, and what would have been the will of the legiflature upon
a fingular cafe Lad it been forefeen, is referved to courts of equity ;
and a jurifdiction is beftowed upon fuch courts, to reftrain the ope-
ration of common law in every cafe where a rule extends beyond
its profefled aim and purpofe. We find daily inftances of oppreflive
claims clearly founded on a general rule of common law, applied
to fome fingular cafe out of the reafon of the law. In every cafe
of this kind, it is the duty of a court of equity to interpofe, by
denying action upon fuch a claim. To truft this power with fome
perfon, or fome court, is evidently a matter of neceflity ; for other-
ways wrong would be authorized without control. With refpeét
to another particular formerly mentioned, a court of common law
is
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is equally imperfe®, wiz. that it is bound to judge by the words
even where they differ from will. ~ By this means, {tatutes are often
extended beyond the will and purpofe of the legiflature, and cove-
nants beyond the will and purpofe of the contradters. The injuftice
thus occaﬁoncd cammot otherways be redreffed than by a court of
equity. .

IN handling the matters that belong to this part, I can difcover
no method more diftin@ than the following. Firft, Injuftice of
common law with refpect to rights founded on will. Seeond, In-
juftice with refpe® to ftatutes. Third, Injuftice with refpet to
actons at law. Fourth, Injuftice in making debts effectual.

o ¥
AR

CHAPTER I

In]uﬁzce of Common Law wzz‘b rej_'pec‘l to Rngz‘s founded
on Will.

\HE common law with refpe® to deeds, covenants, and
other aéts of will, confines its view to two circumftances.

Firft, Whether will was aétually interpofed: next, In what

words it is declared. A writing may have the appearance of an
engagement without the reality. One through force or fear may
be compelled to utter certain words, or to fubfcribe a certain writ-
ing, without intending mentally to be bound. This circumitance
muft weigh even in a court of common law, becaufe in reality there
is no obligation. But once admitting an obligation, a court of
common law muft interpofe its authority to make it effeétnal. That
it was brought about by fraud, by error, or by oppreflion, will not

be regarded; and as little that the articles covenanted go beyond

the intention of pafties, or that the words go beyond the articles
that were really concerted. Thefe and many other particulars con-
cerning ad¥s of will creative of right or obligation, are appropriated

to a court of equity; and juftice requires that duc weight be laid
. upon each of them.

THE great extent of matter that comes under this chaptér, de-

mands peculiar care in diftribution. I have been obliged to divide

it .into many fetions, a catalogue too long to be inferted here;
and they will be feen in their order.

Aaz SEcTION
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SEcTtIioN 1.

Where a Writing reacheth inadvertently beyond Will,

HE power of a court of equity to limit a deed within nar-
rower bounds than the words naturally.import, is already ex-
opmnces plained *. It is made evident, that this ought to be done, when
from the context, from the end and purpofe of the deed, or from
other circumftances, it can with eertainty be gathered, that the words
by miftake go beyond the will. It is alfo made evident, that this
power comprehends grants as well as covenants, not even excepting
deeds where writ is an effential folemnity. Hence a rule in daily
pracice, That however exprefs the words may be, 2 court of equity
gives no force to a deed beyond the will of the granter. This
rule is finely illuftrated by the following cafe. John Campbell pro-
voft of Edinburgh, did, in July 1734, make 2 fettlement of the
whole effets that thould belong to him at the time of his death,
to William his eldeft fon, with the burden of provifions to his
other children, Matthew, Daniel, and Margaret. Daniel being at
fea in a voyage from the Eaft-Indies, made his will May 1739,
in which he  gives and bequeaths all his goods money and effeéts
¢ to John Campbell his father, and in cafe of John’s deceafe, to
¢ his beloved fifter Margaret.” The teftator died at fea in the
fame month of May, and in June following John the father alfo
died, without hearing of Daniel’s death, or of the will made by
him. William the eldeft brother brought an aftion againft Mar-
garet and her hufband, concluding, That Daniel’s effets being vefted
in the father, were conveyed to him the purfuer by the father’s
fettlement ; and that the fubftitution in favour of Margaret con-
tained in Daniel’s will was thereby altered. It was anfwered, That
nothing more was or could be intended by the provoft, than to
fet afide his heirs ab inzeflato, by fertling his proper eftate upon his
cldeft fon; and by no means to alter the {ubftitution in his fon Da-
niel’s teftament, of which he was ignorant. That words are not
alone, without intention, fufficient to found a claim, and therefore
that the prefent action ought not to be fuftained. ¢¢ The court
< judged, that the general difpofition in 1734, granted by John
«¢ Campbell to his fon the purfuer, feveral years before Daniel’s wilt
oHme . “¢ had a being, does not evacuate the fubftitution in the faid will .”

fifter,
THE fame rule applies to general claufes in difcharges, fubmif-
fions, aflignments, &c. which are limited by equity, when it evi-
dently
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dently- appears that the words are more extenfive than the will.
Thus a general fubmiffion of all matters debateable is not under-
ftood to reach land or other heretable rights *: and a general
claufe in a fubmiffion was not extended to matters of greater con-
fequence than thefe exprefled . 4 had a judgment of L. ooo
againft B. B gave A a legacy of L. 5 and died. 4, on receipt
of this L. 5, gave the executor of B a releafe in the following
words: ““ I acknowledge to have received of C five pound left me
“ as a legacy by B, and do releafe to him all demands which I
** againft him as executor of B can have for any matter whatever.”
It was adjudged, that the generality of the words all demands thould
be reftrained by the particular occafion mentioned in the former
part thereof, viz. the receipt of the L. 5 legacy, and fhould not be
a difcharge of the judgment .

Ir equity will not fuftain a deed beyond the intention of the
granter, much lefs will it fuftain a deed contrary to intentiom.
Charles Farquharfon writer, being in a fickly condition, and appre-
henfive of death, executed in the year 1721 a fettlement of all the
effets real and perfonal that he thould be poffeffed of at his death,
in favour of his eldeft brother Patrick Farquharfon of Inverey and
his heirs and affigneys; referving a power to alter, and difpenfing
‘with the delivery. Charles was at that time a bachelor, and died
fo. He recovered however his health, and not only furvived his
brother Patrick, but alfo his brother’s two fons, who fucceflively
enjoyed the eftate of Inverey. Patrick left daughters; but as the
.nveftitures of the eftate were taken to heirs-male, Charles fuc.
ceeded, died in pofleffion of the eftate, and tranfmitted the fame
-to the next heirl—ma‘lcf Againft this heir-male a procefs was brought
by the daughters of Patrick, founded upon the above mentioned
fetdement 1421 ; fubfuming, That Charles the maker died infeft in
the faid eftate of Inverey, and therefore that this eftate, by force
of the faid fettlement, and by the exprefs tenor of it, muft go to
the purfuers as being the heirs of Patrick F arquharfon. It was
anfwered by the heir-male, That Charles’s evident purpofe and in-

tention, in making this deed, was to augment the family-eftate, by,

fettling his own acquifitions upon Patrick the head of the family ;
that this purpofe was fulfilled by the prefent fituation of affairs, and
by both eftates being centered in the defendant the prefent head of
the family ; that the purfuers demand of feparating the two eftates,
and of taking from the reprefentative of the family the family-
cftate itfelf, was contradiGory to the faid purpofe: and therefore,

Bb fuppofing
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fuppofing the altion to be founded on the words of the deed, a
court of equity will not fuftain an action that tends to give words
an effet not only without intention, but even in contradition
to it. ¢ The court judged, That the purfuers had no a®ion upon
“ the deed 1721 to oblige the defendant to denude of the eftate of

¢ Inverey *.”

WHERE a man provides a fum to his creditor, without declar-
ing it to be in fatisfation, both fums are due by the common law.
But a court of equity will decree it to be in fatisfaction, if it ap-
pear that the words are more extenfive than the will of the granter;
and the following rule is generally obferved, Quod debitor non pre-
Jumitur donare. Thus a man being bound for L. 10 yearly to his
daughter, gave her at her marriage a portion of L. 200; decreed
that the annuity fhould be included in the portion T. But where a
man leaves a legacy to his creditor, this cannot be conftructed as
fatisfaction; for in that cafe it would not be a legacy or donation.

Secrion IL
Where the Means concerted reach inadvertantly beyond the End propofed.

HE doérine concerning the nature of obligatory acts of will

is explained above . Every man who makes a covenant

or executes a deed, has an event in view which he propofes to ac-

complith by means of the covenant or deed. A covenant therefore

and a deed are in reality means concerted for accomplifhing fome

end or purpofe. They are not however always proportioned to the

end in view. ‘They fometimes fall fhort of the end, and fometinies

go beyond it. The former cafe is difcufled, and the latter is the
fubject of the prefent fection. .

I muft premife, that the end propofed in every obligatory a& of
will, ought to be lawful, without which no countenance will be
given to it in any court: for to make effeCtual an unlawful act, is
inconfiftent with the very nature of courts of law. Thus a bond
granted by a woman, binding her to pay a fum if fhe fhould marry,
is unlawful, as tending to bar procreation; and therefore will be re-
jected even by a court of common law. And the fame fate will
attend every obligation granted ob rurpem caufam ; a bond, for ex-
ample, granted to 2 woman as a bribe or temptation to commit for-
nication. So far there is no occafion for a court of equity. But
now fuppofe an obligation of this kind has been fulfilled by pay-

ment,
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ment, a court of common law cannot fuftain an action for recall-
ing the money. Neither can the a&ion be fuftained in equity;
for the perfon who pays is not lefs guilty than the perfon who re-
ceives payment. And in general, no action lies in equity more
than at common law, to recall money paid voluntarily. The per-
fon who receives payment, may, it is true, be juftly deprived of the
money he has gained by an unlawful a&t: but the power of for-
feiture is a prerogative of the legiflature, and is not trufted with
any court. Hence the maxim of the Roman law, that in zurpi
caufa potior ef} conditio poffidentis.

SurrosiNG now the end propofed to be lawful; a court of com-
mon law makes no other enquiry but what afts of will were re-
ally exerted, which are made effectual without the leaft regard to
confequences. A court of equity, more at liberty to follow the
ditates of refined juftice, confiders every deed in its true light of
a means employed to bring about fome event; and in this light
refufes to give force to it, farther than as conducive to the pur-
pofed event. In all matters whatever, as well as in matters of law,
the end is the capital circumftance; and means are regarded fo far
only as they contribute to the end. For a court then to put a deed
or covenant in execution beyond the purpofed end, involves the
abfurdity of preferring the means to the end, of making that fub-
ordinate which is principal, and that principal which is fubordinate.
Such proceeding would be unjuft as well as abfurd. No man in con-
fcience feels himfelf bound to perform any promife or covenant,
further than as it contributes to the end or event for the accom-
plithing of which it was made. And it is inconfiftent with the very
nature of a court of equity, to compel 2 man to perform any aét
where he is not antecedently bound in confcience and duty.

IrrITANT claufes in grants and other fingle deeds, produce fre-
quently more fevere confequences than are intended by the maker.
There is a great variety of fuch claufes ; but there is no occafion to
be folicitous about diftinguifhing them from each other; for equi-
ty confidering them all as means, gives no effect to any of them
farther than as they contribute to make the end effetual. A noted
irritancy is what is frequently contained in bonds of provifion to
young women, ¢ That the bond fhall be void if fhe marry with-
« out confent of fuch and fuch perfons.” This irritancy I have
had occafion to difcufe above *; and have endeavoured to make
out, that whether exprefled as a fufpenfive or refolutive condition,

Bba2 the

81

* Part 1. Ch. 3.
Seét. 2.



82

* Abridg. Cafes
in Equity, Ch. 17,
Seit. B. §. 5

Powers of a Court of EquiTy to Boox L

the bond is due, though the creditor marry without confent, pro-
vided fhe marry not below her rank. An irritancy of this kind,
is conceived to be i zerrorem only, and in order to be a compulfion
upon the creditor to make a right choice. From which conception
it clearly follows, that if aright choice be made, the irritant claufe
has had its full effet; and to give it in this cafe the effet of a for-
feiture, is going beyond the purpofe of the granter, and the end
intended by the irritancy. I have refumed the reafoning here, be-
caufe, if I miftake not, it is equally applicable to every other irri-
tancy. And with refpett to the irritancy under confideration, I
muft obferve, that it affords one of the rare examples where a court
of equity ought to interpofe, though without the aid of any gene-
ral role: for there evidently can be no ftandard of what is a fuit-
able or infuitable match. Burt the feverity of fuch irritancies, which
are often innocently incurred, renders the interpofition of equity
neceflary. At the fame time, where the match is not actually dif-
graceful, there is little danger of arbitrary meafures. The opinion
of a court of equity, where the cafe is doubtful, will naturally lean
to the milder fide, by relieving from the forfeiture a young wo-
man, who is fufficiently punithed by an imprudent match, without
adding to her diftrefs, and depriving her of her fortune. Equity
however, as mentioned in the place above cited, is not commonly
carried to fuch refinement. It is not the practice to prolong the
term where the condition is fufpenfive, or precedent, as termed in
England 2. Take another example that comes under the fame rule
of equity. A claim is tranfacted, and a lefs fum accepted, upon
condition that the fame be paid at a day certain, otherwife the
tranfaction to be void. The irritancy here being evidently calcu-
lated in terrorem, and to compel payment of the tranfacted fum, it
is admitted, that where the claufe is refolutive, equity will relieve
againft it after the flipulated term is elapfed, provided the tranf-
acted fum be paid before a procefs is raifed, otherwife where the
claufe is fufpenfive. But in my apprehenfion there is the fame equi-
table ground for relief, whether the claufe be fufpenfive or refolutive.
The form may be different, but the intention is the fame in both.
Suppofing then the tranfadted fum to be payable wholly at one
term, equity requires a declarator of irritancy whether the claufe

be

a AND yet this in England is fometimes done. One having three daughters devifes lards to
his eldeft, upon condition that within fix months after his death fhe pay certain {ums to her two
other fifters, and if fhe fail he devifes the lands to his fecond daughter on the like condition.
The court may enlarge the time for payment, though the premifes are devifed over. Andin
all cafes where compenfation can be made for the delay, the court may difpenfe with the time,
though even in the cafe of a condition precedent *.
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be fufpenfive or refolutive. In this procefs the defendant ought to
be admitted to purge his failure by offering payment of the tranf-
a®ted fum, otherways the tranfaction will be voided. The cafe is
different where the tranfacted fum is to be paid in parcels and at
different periods, as for example, where an annuity is tranfacted for
a lefs yearly fum. A court of equity will fcarce interpafe in this
cafe, but leave the irritancy to take place ipfo facfo, by the rules of
common law ; for if the irritant claufe be not in this cafe permitted
to have its effet ipfo fato, it will be altogether ineffeCtual, and be
no compulfion to make payment. If a declarator be neceflary, the
defendant muft be admitted to purge before fentence; and if it be
at ‘all neceffary, it muft be renewed every term where there is a
failure of payment. This would be unjuft, becaufe it reduces the
creditor to the fame difficulties of recovering his tranfacted fum
that he had with refpe to his original fum ; which, in effed, is to
forfeit the creditor for his moderation, in place of forfeiting the
debtor for his ingratitude.

THE irritancies that make the greateft figure in our law are what
have been contrived for the fecurity of entails. Thefe irritancies
fo far as directed againft the proprietor, to prevent dilapidation,
and other a&s of contravention, cannot be other than refolutive
conditions ; and if fo exprefled as to make the right voidable only,
there can be no doubt that any a& of contravention may be purged
before challenge, and even before fentence upon a procefs of de-
clarator. The difficulty is greater where an a& of contravention
is declared to be an ipfo facto forfeiture. One thing is clear, that
the will of the maker of the entail muft be the rule; and if his
will be exprefled in clear terms againft admitting the tenant in tail
to purge, a court of equity cannot interpofe to relieve from the
irritancy. But if there be the leaft doubt about the maker’s will,
an irritant claufe will be confidered as added in zerrorem only, to
prevent dilapidation, and not to forfeit the tenant in tail for behoof
of a fubftitute, who being poftponed to the temant in tail, muft
have been lefs regarded by the entailer. This rational conftruction
of an irritant claufe, makes way for purging a&s of contravchtion;
becaufe, by forcing this to be done, which preferves the eftate entire,
an irritant clanfe has all the effect that it ought to have, or that it
was intended to have. The irritancy here is precifely fimilar to that
contained in a bond of provifion to a young woman, decldring it to
be void if the marry without confent of certain friends named.

Cec To
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To maintain, That an irritant claufe forfeiting ip/o fao upon con-
travention, muft have its effect in the precife terms of the claufe,
and muft bar the contravener from purging, is in effet to maintain,
That the irritancy was chiefly intended in favour of the fubftitute
to give him a chance for the property, and not to fecure the eftate
againft dilapidations; which puts an irritant claufe upon the fame
footing, as if the fubftitute had been called to take the eftate upon
any fortuitous event, (i navis ex Afia venerit for example. But 2
deed of entail conceived in the ordinary form admits not this con-
ftru&tion. The favour of the entailer is fignified by the order in
which the heirs are called to the fucceffion. The tenant in tail muft
be underftood a greater favourite than any who is fubftituted to
him. And therefore, when the tenant in tail is, by the will of the
entailer, fubjected to a forfeiture, it would be abfurd to confider the
forfeiture as chiefly intended for the benefit of - the fubftitutes, when
it is evidently intended for no other purpofe but to fecure the en-
tail, and to prevent the tenant in tail from aliening,.

THE aét 1685 concerning tailzies declares, ¢ That if the pro-
“ vifions and irritant claufes are not repeated in the rights and
¢ conveyances by which the heirs of rtailzie bruck or enjoy the
¢¢ eftate, the omiffion fhall import a contravention of the irritant
¢ and refolutive claufes againft the perfon and his heirs who fhall
““ omit to infert the fame, whereby the eftate fhall ipfo fado fall,
‘¢ accrefce and be devolved upon the next heir of tailzie, but fhall
¢ not militate againft creditors, & c.” If the words of this claufe
be followed out ftrictly, the a& of contravention will not be purge-
able. But the words of a ftatute are not binding in equity where
they reach beyond the purpofe of the legiflature. We cannot fup-
pofe that the legiflature intended to be more rigid in fecuring en-
tails than entailers themfelves commonly are. And therefore, not-
withftanding the words in which this irritancy is exprefled, a tenant
in tail incurring the irritancy ought to be admitted to purge the
ac of contravention, by ingrofling in the title-deeds the irritant and
refolutive claufes, which fulfils the purpofe of the legiflature. This
ftatutory irritancy, according to ftrict order, ought to come in after-
wards *.  But it appears in a better light when joined with the
other irritancies in entails.

THE irritancies hitherto mentioned relate to grants and fingle
deeds. I proceed to an example of a conventional irritancy, viz.

an irritancy ob non folutum canonem contained in a tack or feu-right.
Such
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Such: a claufe exprefled fo as to make the right veidable only upon
failare of payment is jult and equal, becaufe, by a declarator of
irritancy, it fecures to the fuperior or landloyd payment of what is
due him; and at the fame time affords to the vaffal or tenant an
opportunity to purge the irritancy by payment. And even fuppofing
the clanfe fo exprefled as to make failure of payment an /o fua
forfeiture, it will be held by a court of equity, That the means here
chofen reach inadvertently beyond the will and intention of the
parties-contraders; and a declarator of irritancy will fill be ne-
ceflary, in order to afford an epportunity of purging the irritancy.
By giving this relief the conventional irritancy is put upen the fame
footing with the ftatutory irritancy ob non folutum canonem, which
will be handled afterwards ¥,

TrE plaintiff, tepant for life of a copy-hold eftate, felled trees,
which at a court-baron was found a-wafte by the homage and con-
fequently a forfeiture. The bill was to be relieved againft the for-
feiture, offering fatisfaction if it appeared to be wafte. The court
decreed an iffue, to try < Whether the primary intention in felling
the trees was to do wafte;” declaring, That in cafe of a wilful for-
feiture, it would not relieve +.  This is averfe from the true fpirit
of equity, which leans to general rules in order to prevent arbitrary
meafures. Better far to interprete claufes of this nature as making
the right forfeitable only, and not an’ ipfo fade forfeiture, which,
upon offering fatisfaction before a procefs brought, or pending: the
procefs, will relieve from the forfeiture. .‘ :

RT) T

A fettlement being made upon a young woman, provifo that the
marry with the confent of certain perfons, the confent to be declared
in writing, 2 confent by parole was deemed fufficient $. For writ-
ing was required in the way of evidence only ; and it was not un-
derftood to he the will of the maker to exclude other evidence
that might be {ufficient.

Secrion IIL

Where the Means concerted tend mot to bring about the purpofed End
or Lvent,

FROM confidering an obligatory a& of will as a means to an
-end, it clearly follows in reafon, that its legal force and effi-
cacy muft depend upon the greater or lefs degree of its aptitude to
bring about the propofed end. A covenant caleulated in the moft

s Cca2 accurate

#* Part 2, Ch. 2,
Sed. 2

+. 1. Chancery
Cafes 95,

$ 1. Modern
Reports 310,



86

Powers of a Court of EquiTyY to Boox 1.

accurate manner and with perfect forefight to bring on the defired
event, is binding in reafon as well as in confcience. For what
poflible objection can there lie againft performance? If a4 covenant
in any article fall fhort of the defired event, the defet is fupplied
by a court of equity, and if it go beyond, the excefs is reftrained
by the fame court; aéting in both cafes to make the means corre-
fpond to the end, which in every act of will is the capital point.
Thefe particulars are difcufled in the foregoing part of this work.
But we have not yet exhaufted all the confequences that follow
from confidering an obligatory at of will as a means to an end. It
may be erroneoufly made, fo as not to tend in any article to the end
or event propofed by it. Or it may be made with a view to a cer-
tain event expefted to happen, in place of which another event
happens which was not expected. In cafes of this nature there is no
place for re&ification. The deed muft either be made effe¢tual
without regard to the end, or it muft be voided altogether. A
court of common law, regarding the words only, will make it effec-
toal; which refolves into confidering the deed as ultimate, and not,
as it truly is, a means to an end. Burt juftice teacheth a different
doctrine, which will clearly appear from the following dedu®ion. A
rational man when he promifes, when he contradts, or, in general,
when he aés, has fome end in view which he purpofes to accomplifh.
Sometimes the very thing one engages to do is the end propofed, as
when a man grants a bond for payment of borrowed money. The
payment covenanted is the end of the engagement; and when the
payment is made, the engagement has its full effect, by accomplifh-
ing the end propofed by it. But, for the moft part, the thing
pactioned to be done, is confidered as a means to fome farther
end; as where I buy a horfe as a ftallion, The contraét is 2 means
for "acquiring the property of the horfe, and the acquifition is the
means for raifing a breed of horfes. Whether the thing a man im-
mediately engages to perform, is to be deemed the ultimate end of
the engagement, or a means only to a farther end, if not cleared
by the words, muft be gathered from the nature of the fubject.
And in all engagements this point is neceflary to be afcertained ;
becaufe the engaging to perform any act as a means, is evidently
different from the engaging to perform it abfolutely, or as an end.
In the latter cafe one is bound in reafon as well as in confcience ;
for no more is demanded from him than what he agreed to per-
form with a full view of all confequences. But in the former, a
man is not bound, if the thing he agreed to perform is difcovered
not to be a means to the end propofed. He agreed to the thing

as
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as a means only, not abfolutely; and if the thing prove not to be
a means, neither reafon nor confcience binds him to perform; be-
caufe this cafe is not comprehended in the engagement, or ra-
ther is excluded from it. I need go no farther than the fore-
going example for illuftration. The horfe I bought as a ftallion
happens by fome accident to be gelt before delivery. I am not
bound to accept the horfe, or pay the price ; becaufe I bought him
not fingly as a horfe, but as a ftallion in order to breed horfes.

WiTH refpe then to the cafes that belong to the prefent fec-
tion, we difcover a new operation of equity. Hitherto its operation
has been to fupport deeds and covenants, by adjufting them as means
to the propofed end. But here the operation of equity is directly
oppofite, wiz. to void deeds and covenants where they prove alto-
gether ineffeGtual as means. Writers upon law, who find it fome-
times difficult to trace matters to their true fource, take an eafy

method for explaining this operation of equity. They fuppofe the-

engagement to be conditional; as if it were exprefsly provided, that
it fhall not bind unlefs it prove a means to the end propofed; and
this fuppofition or fition is termed an implied condition. But
fitions in law are a very unfatisfattory method of folving diffi-
culties.

TaE moft noted cafe that comes under this feCtion, is where
goods by fome latent infufficiency anfwer not the purpofe for which

they are bought. Though the vender be in bona fide, yet the pur-

chafer is relieved in equity from performance, becaufe the bar-
gain, being a means to an end, doth not anfwer the end pro-

pofed by it.

AN infolvent debtor makes a truft-right in favour of his credi-
tors, and, among his other fubjeéts, difpones ta the truftees his in-
tereft in a company-ftock. The truftees enter on the management,
and lay hold of a part of the company-goods, in proportion to the
intereft of the debtor. A ftranger, who, by furnifhing goods to the
company, was clearly preferable upon the company-ftock befare the
bankrupt’s private creditors, being however ignorant of his prefe-
rence, accedes to the truft-right, and agrees to an equal diftribution
of the bankrupt’s cffe@s. Soon thereafter he comes to the know-
ledge of his privilege, and retracts while matters are yet entire.
Queritur, Is he bound by his agreement? He undoubtedly draws by
it all the benefit he had a profpect of; and confidering the engage-
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ment fingly without relation to the end, he is bound ; and fo fays
the common law. But equity goes more accurately to work. It
confiders the end and purpofe of the agreement, which is, that of
the bankrupt’s effects the ftranger fhall draw fuch proportion as he
is entitled to by law. The means concerted, viz. that he fhall draw
an equal proportion, correfpond not to this end or purpofe, but to
a very different end; for by it the ftranger draws lefs than he is
entitled to, and the other creditors more. Equity relieves from an
engagement where fuch is the unexpected refult. For an engage-
ment is obligatory fo far only as it contributes to the purpofed
event; and there is no authority from the intendment of parties to
make it further obligatory.

To prevent miftakes in the application of the foregoing doétrine,
it is neceffary to be obferved, That the end which makes an engage-
ment obligatory, is not any motive or purpofe concealed within the
mind of the one or: other party, but that purpofe which is fpoke
out, or underftood by the parties concerned to be the motive of the
engagement ; for a thought retained within the mind, cannot have
the effect to qualify an obligation more than to creat it. The over-
looking this diftin¢tion has led Puffendorff into a grofs error. He
puts the cafe *, That a man upon a falfe report of all his horfes be-
ing deftroyed, makes a contract for 2 new cargo. His opinion is,
That -in equity the purchafer is not bound. This opinion relifhes
too much of a college-philofopher, unacquainted with the world
and its commerce. Were errors of this kind indulged with a re-
medy, there would be no end of law-fuits. At this rate, if I pur-
chafe a quantity of body or table linen, ignorant at the time of a
legacy left me of fuch goods, T ought to be relieved in equity againft
the purchafe, which now I have no occafion for. And for the fame
reafon, if I purchafe a horfe by commiffion for a friend, who hap-
pens to be dead at the time of the purchafe, there muft be a re-
lief in equity, though I made the purchafe in my own name. But
there is no foundation for this in equity more than at common law.
If a fubject anfwer the purpofe for which it is purchafed, the ven-
der has no farther concern: he is entitled upon delivery to demand
the price, without regarding any private or extrinfic motive that
might have led his party to make the purchafe. In a word, 2 man
who expofes his goods to fale muft anfwer for their fufficiency; be-
caufe there is no obligation in equity to pay a price for goods that
anfwer not the purpofe for which they are fold by the one, and
bought by the other. But if a purchafer be led into an error or

miftake
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miftake that regards not the fubject nor the vender, the confequences
muft reft upon himfelf.

Having laid open the foundation in equity for giving relief
-againft a covenant, where performance will not anfwer the end pro-
pofed by it, I proceed to examine whether there be any: relief in
equity after the covenant is fulfilled. I buy, for example, a lame
horfe unfit for work : but this defet is not difcovered till the horfe
is delivered and the price paid. If the vender has engaged to war-
rant the horfe as fufficient, he is liable at common law to fulfil his
covenant. But fuppofing this paction not to have been interpofed, it
appears to me not at all clear, that there is any foundation in equity
for voiding the fale thus compleated. The horfe is now my pro-
perty by the purchafe, and the price is equally the vender’s property.
If he knew that the horfe was lame, he is guilty of a wrong that
ought to fubject him to the higheft damages. But fuppofing him
in bona fide, 1 cannot difcover a medium upon which I can found
any claim againft him. The ground of equity which relieves me
from being forced to pay for a horfe that can be of no ufe, turns
now againft me in favour of the vender. For why fhould he be
bound to take my horfe that can be of no ufe to him, more than
I was formerly bound to take his horfe that could be of no ufe to
me? The Roman law indeed gave an adio redhibitoria in this cafe,
obliging the vender to take back: the horfe and to return the price:
but I difcover a reafon for this in the principles of the Roman law;
which will not {quare: with our practice, nor with that of any other
commercial country. To covenants where equality is intended, the
Roman Pretor 'g,pplicd equity, fo as never to allow of dny confi-
derable inequality. Hence the adfio guanti minoris, which was given
to a purchafer who by ignorance or error paid more for a fubject
than it is intrinfically worth. And it follows upon the fame plan
of equity, thar if a fubject be purchafed which is good for nething,
the aio quanti minoris mult refolve into an adtio redbibitoria.. But
equity may: be carried fo far as to be prejudicial to commerce by
encouraging law-fuits. For this reafon we admit not of the action
quanti minoris. The great principle of utility rejeds it, experience
having demenftrated, that it is a great interruption to the free
courfe of commerce. The fame principle of utility rejefts the aio
redhibitoria {o far as founded on inequality ; and after a fale is com-
pleated by delivery, I have endeavoured to thow, that if inequality
be rejected, there is no foundation for the afio redbibitoria. In
Scotland however, though the a&io quanti minoris is rejetted; the
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altio redbibitoria is admitted where there is a latent infufficiency
that unqualifies the fubjet for the end with a view to which it was
purchafed. This practice, as appears to me, is out of all rule. If
we adhere ftritly to equity without regarding utility, we ought to
fuftain the atio quanti minoris as well as the aiio redhibitoria. But
if we give way to utility, the great law in commercial dealings, we
ought to fuftain neither. To indulge difputes about the true value
of every commercial fubje&t would deftroy commerce: and for that
reafon, equity, which has no other objeft but the intereft of a
fingle perfon, muft yield to utility which regards the whole fociety.

THE doétrine above delivered will be finely illnftrated by apply-
ing it to erroneous payment or folutio indebiti, which makes a great
figure in the Roman law. Of erroneous payment there are tweo
kinds clearly diftinguithable from each other; one where a debt is
erroneoufly fuppofed that is extinguifhed, or perhaps never exifted,
and one where there is really a debt, but the perfon who pays is not
debtor. 1

To explain what equity di€tates with refpect to erroneous payment
of the firft kind, feveral cafes thall be ftated that give light to each
other. Ibegin with the cafe of a bonded debt, which, after being
extinguithed by payment, is purchafed bona fide for a valuable con-
fidcration; and the debtor’s heir, ignorant of the extinction, grants
a bond of corroboration to the affignee. After the granting this
bond of corroboration, but before payment, the extintion of the
bond corroborated comes to be difcovered; and, to make the que-
ftion of importance, we fhall fuppofe the cedent or affignor to be
bankrupt, and that his bankruptcy happened after the date of the
bond of corroboration. Both parties here are certantes de damno
evitando. If the bond of corroboration be made effectual, the debtor
is forced to pay a debt that is not due. If on the other hand he
be relieved from it, the affignee lofes the valuable confideration he
paid to the cedent. What does equity rule in this cafe? Upon the
principle above laid down, it relieves againft the bond of corrobo~
ration. A corroborative fecurity is not intended to create a new
debt, but only to fecure the payment of one already due; and for
that precife reafon, no claim can in equity be founded on the bond
of corroboration independent of the debt corroborated. If the
debt corroborated be imaginary only, the bond of corroboration
muit go for nothing. It poflibly may be worded in abfolute terms,
viz. to pay the fum ftipulated at a precife day. But words againft

or
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or beyond intention cannot operate in equity. For this reafon I
cannot agree to the followimg opinion: ¢ Siquis indebitam pecu-
“ niam, “per errorem, juffa mulieris, fponfo ejus promififfer, et
“ nuptiz fecutz fuiffent, exceptione doli mali uti non poteft: Ma-
“ ritus enim fuum’ negotium gerit: et nihil dolo facit, nec decipi~
“ endas eft; quod fit, fi cogatur indotatam. uxorem habere. Ita-
““ que adverfus mulierem condictio ei competit: ut aut repefag‘ab
“ ea quod ‘marito dedit, aut ut liberetur, fi nondum folverit *.”
This reafoning is not fatisfactory. - The hufband indeed is not in
mala fide to demand what is promifed him: but neither is his party.
in mala fide for refufing to pay-a debt a fecond time. And equity.
will not compel a man to perform a promife, when performance
cannot anfwer the end for which the promife was made..

‘LT us next fuppofe, that the fum contained in the bond of
corroboration is actually paid. - Whether in this-cafe is the affignee
bound to reftore thé mortey, when it is difcovered*that the -debt
corroborated was imaginary only, and that there was no fuch debt
-due? Neither equity nor common law gives relief in this cafe. The

property of the money paid is transferred to -the affignee; and it -

is an’inviolable rile of equity as well as of comrion law, ‘That no
man can be forfeited- of his property who is guilty of mo fault:
Neither is the money in his hands fine caufa, becaufe it goes no
farther than to make up to him what he paid for the affignment.
Comparing this cafe with the former, the matter turns out as it
frequently doth in point of equity; quod-potior eft conditio poffidentis.
If the fum be promifed only, equity relieves from payment: but if
it be ‘paid, there is no foundation in equity for depriving -the
aflignee of his property. -Thus a creditor, after obtaining- a parrial
payment, affigned’the whole fum for fecurity of a debt due by
him to the affignee. The affignee, having got payment of the
whole from the debtor ignorant of the former payment, was, upon
difcovery of ;he fad, fued for reftitution condiione indebiti. He put
his defence upon L 44. cordic. indeb. infifting, that he received no
more than what was due to him by the cedent, that Juum recepit,
and 'that he was not bound to reftore what he got in payment of
a juft debt. The defence accordingly was fuftained T. The follow-
ing decifion is of the fame nature. An heir having ignoerantly
paid ‘a debt to an aflignee for 2 valuable confideration, and {everal
years thereafter having difcovered that his -anceftor had ‘paid the
debt to the cedent, he -infifted in a coﬂdi&§0' indebiti again{t :hé
afignee, and the defendant was affoilzied . T mention this cafe
- Fe  the
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the rather, becaufe, along with the general defence above mention-
ed that a man cannot be deprived of his property who is not guilty
of any fault, a feparate defence in equity arofe from the following
circumftance, that after the erroneous payment the cedent became
bankrupt. Laying hold of this circumftance, the aflignee argued,
That, trufting to the payment, he had negletted to fecure himfelf
by an acion of warrandice, which would have been effectual to him
while the cedent continued folvent; and that the cedent’s bank-
ruptcy ought not to affe® him but the purfuer, by whofe miftake
the lofs was occafioned. 'What is faid above will clearly fthow, that
the following decifion is erroneous. An executor-creditor having
confirmed a debt as due to the deceafed, and having upon that
title obtained payment from the debtor’s heir, was decerned to re-
ftore the money, it being afterwards difcovered, that the debt had
been paid to the original creditor *,

WE proceed to the cafe where there is really a debt, but where
the perfon who pays is not debtor. 'This cafe feems to have divided
the writers on the Roman law. To the perfon who thus pays erro-
neoufly, Pomponius affords a condictio indebiti . Paulus does the
fame . Yet this fame Paulus in another treatife refufes action |
The folution of this queftion feems not to be difficult. A man
pays a debt due by another, thinking by miftake that he himfelf
is debtor. The fum here delivered to the creditor, operates necef-
farily an extin&ion of the debt. It is delivered with that inten-
tion, and is accepted with the fame intention. Every circumftance
is here found that is neceffary to extinguifh the debt. If the debt
then be extinguithed, no claim can lie againft the guondam creditor,
either in law or equity, for reftoring the money; and all that re-
mains to the perfon who has thus paid erroncoufly, is an action
againft the true debtor for the fum paid to the creditor; which hath
a good foundation in equity upon the following principle Quod
nemo deber locupletari aliena jactura.

SEcTtion IV.

Where provifion is made for an expedled event that never bappens.

N the former fe&ion it is endeavoured to be made out, That an
engagement made in order to bring about a certain event, is not
effetual in equity where it anfwers not that purpofe. It is ftill
more obvious, that an engagement providing for an expeéted event

that never exifts, ought not to be made effe®ual. If a court in
this
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this cafe compel performance, it muft be upon words merely in-
dependent of will; for provifion was made for an event that never
happened, and not for the event that has happened in place of
what was expetted. With refpe@ to-engagements that come under,
the fection immediately foregoing, it is obferved, that equity voids
them altogether. And its operation is the fame with refpect to the
engagements that come under the prefent fection.

I fhall proceed to illuftrate this doétrine by feveral curious exam-
ples. An old man having no profpe of iffue, becaufe he had no
intention to marry, fettles his eftate upon a near relation. He takes
a different thought, marries, and dies fuddenly, leaving his wife in
a ftate of pregnancy. A male child is born and claims the eftate.
How fhall a court of equity behave in this nice cafe? Not only the
words of the deed, but even the will of the maker, declared at the
time, plead in favour of the difpanee; and therefore it is effectual
at common law. But then the event comes out different from
what the maker had in view. His purpofe was to prefer the dif-
ponee either as his neareft or as his favourite relation ; but he had
no purpofc to prefer the difponee to his own children; and had he
forefeen this event, he undoubtedly would have guarded againft i,
A deed therefore of this nature, calculated for an event that has
not taken place, ought not to be effettual in equity. There can-
not be a better reafon for voiding it, than that in the event which
has happened the granter never intended it thould be effetual. 1
endeavour to confirm this reafoning by the following reflections.
A man’s will occafioned by error or overfight, ought not to be
regarded in oppofition to what evidently would have been his will
had all circumftances been in view. It is no doubt one of the moft
ufeful branches of judicial power, to give the utmoft effe&t to the
fettlements of thofe who are no longer in this world to a& for
themfelves. A man dies in peace, when he trufts that his deeds
will be made effectual, fairly and candidly, according to his inten-
tion. But it is neither humanity with refpedt to the deceafed, nor
juftice with refpet to the living, to enforce a fettlement in an
cvent which the maker would avoid with horror were he alive.
Equity therefore will never interpofe in favour of fuch a deed. And
it contributes in the higheft degree to peace of mind, that 2 man in
his Ialt moments can with affurance rely upon the juftice of the laws
of his country; entertaining a full conviction, that, after his death,
his concerns will be regulated in the fame manner as if he himfelf
had the dire@ion -of them. “

Ee2 THE
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Tre following cafe is precifely of the famc nature. A man hav-
ing lent a fum and taken a bond for the fame, payable to himfelf,
and to his children nominatim in fee, equally and proportionally,
with this provifion, ¢ That in cafe of the deccafe of any of the
“ faids children, the fhare of the predeceafing child fhall be equally
‘“ divided among the furvivers;” and one of the children a fon,
having predeceafed his father, leaving iffue, the queftion occurred,
Whether his fhare of the bond did not, in terms of the faid clanfe,
accrue to the furvivers, exclufive of his iffue. The court was of
opinion, that the granter did not intend to exclude the iffuc of any
of his predeceafing children; that he would have provided for faid
iffue had the event been forefeen; and upen this medium they pre-
ferred the iffue of the predeceafing fon *. Papinian, the greateft
of the Roman lawyers, gives the fame opinion in a fimilar cafe.
“ Cum avus filium ac nepotem ex altero filio heredes inftituiffet,
*“ a nepote petiit, ut (i intra annum trigefimum moreretur, hereditatem
“ patruo fuo reflitueret » nepos, liberis relictis, intra ztatem fupra-
“ {criptum vita deceffit: fidei-commifli conditionem, conjetura pie-
‘¢ tatis, refpondi defecifle, quod minus feriptum, quam dictum fuerar,
¢ inveniretur T.” This opinion, as will be evident from what is
above laid down, is founded on fubftantial equity. The reafon
however given by our author appears to be flight and precarious.
He fuppofes, that the teftator declaring his will, had provided for
the iffue of his grandchild, but thart this provifion had been cafually
omitted by the writer. This is cutting the Gordian knot inftead
of untying it. For what if this event was really overlooked? Sup-
pofing this to be the falt, we are left without g reafon. The folid
foundation of the opinion is, that a deed ought not to be made
effe@ual in equity, when by overfight it extends to an event that was
not in the view of the granter. So much eafier it is to judge or
perceive what is right, than to give a folid reafon for our judgment.

TrE fame rule holds where the granter is alive, fuppofing only
he have put it out of his power to alter; for fo long as the deed
is under his own power, he has no occafion for an equitable relief.
When an obligation is fought to be made effectual in an unexpec-
ted event, a court of equity denies its authority. The plaintiff is
unjuft in his demand; and this muft furnifh an objection to the
defendant whoever he be, whether the granter or the heir of the
granter. This rule with refpet to the living fhall be illuftrated
by feveral examples. A difpofition of land granted by a man to
his wife was ratified by the heir, who in the fame deed bound him-

felf
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felf to purge incumbrances affeCting the land, ¢ upon the view and
« in contemplation of fucceeding to the reft of the eftate,” as
exprefled in the deed of ratification. The heir being charged by
the widow to purge incumbrances, the following reafon of fufpenﬁon

95

was fuftained, that the heir was excluded by an expired apprifing
of the whole eftate, of which he was ignorant when he granted the

ratification; and that this fact muft liberate him from his obligaticn,
to grant which he could have no other motive but his profpett of
enjoying the eftate *. Equity here juftly relieved from perform-
ance of an obligation in an event which was not forefeen, and which
would have been guarded againft had it been forefeen.

No perfon can hefitate about the application of this rule to un~
forefeen events, which are brought about, not cafually, but by the
perfon in whofe favours the deed is granted. A man having no
male iflue, fettled his whole eftate, real and perfonal, upon his
eldeft daughter, with the following provifo, That the thould pay
10,000 merks to her two fifters. The difpofition, being granted on.
death-bed, was challenged by thefe fifters, and voided as to -the
land-eftate. The queftion enfued, Whether they who by their
challenge got more than the. 10,000 merks, had a claim for this
fum over and above. They urged their father’s exprefs will. But
it being an{wered, That having overturned their father’s will, they
could not claim upon it; their claim was difmiffed . Here was
not only an unexpeted event, which would have been guarded
againft had it been forefeen, but further, the event, repugnant to
the will of the granter, was the operation of perfons honoured by
the deed, and their ingratitude juftly barred them from taking any
benefit by it. The following is a fimilar cafe. John Earl of Dun—
donald, by a bond of entail, made a fettlement of his land-eftate
on his heirs-male. At the fame time he fettled his moveables by
will, and alfo executed bonds of provifion in favour of his daugh-
ters. Thefe feveral deeds executed umico contextu, and remaining
with the granter undelivered, made a compleat fettlement of his
eftate real and perfonal; and proved it to be his intention, that his
daughters fhould take nothing from him but their provifions. After
the Earl’s death, it being difcovered, that fome of the lands con-
tained in his entail had not been vefted in him, but ftill remained
in hereditate jacente of a remote predeceflor, the daughters as heirs
of line laid claim to thefe lands. It was objected, Thar, they could
not alfo claim their provifions, which were given them plainly in
the view of being excluded totally from the fucceflion; and that a
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deed cannot be effeftual in an event not forefeen, and which would
have been guarded againft had it been forefeen. ¢ The court judged,
¢ That the ladies could not claim their bonds of provifion and like-
“ wife the lands as leirs of line; but that they might claim one
“ or other at their option *,

Frox the dodrine thus illuftrated, it may be eftablithed as ano-
ther rule in equity, That a perfon honoured in a deed, who counter-
alts the will of the granter declared in the deed, can take no be-
nefit by it.

RerLECTING upon the foregoing dotrine, we perceive a re-
markable difference betwixt a donation compleated by a transference
of property, and a donation incompleated, which requires an action
againft the donor or his heirs. In the former cafe, no unforefeen
event will be fufficient to reftore the property to the donor. There
is no principle of law or equity upon which fuch an action can be
founded. In the latter cafe, an unforefeen event makes it the duty
of a court of equity to deny action, and confequently to render the
donation ineffectual, unlefs the granter or his heir be fo {fcrupuloufly
moral, as of their own accord to fulfil it.

DowaT10NS mortis caufa are regulated by the fame principle.
A man having a near profpet of death, executes a deed in favour
of a relation or friend. Contrary to expeCtation he recovers and
furvives this deed many years. It is no doubt effeftual at common
law ; but the heirs of the granter are relieved in equity, becaufe it
was made with a view to an event that did not happen.

SEcTtion V.

Relief afforded in Equity againft an obligatory A& of Will procured
from a Perfon weak and facile.

HE views of a court of equity are too extenfive to fuffer its
attention to be limited to perfons under age, who have not
arrived at maturity of judgment. As many perfons of full age have
a natural imbecillity, which lays them open to the crafty and defign-
ing, equity will relieve fuch from every unequal bargain that ap-
pears to be the refult of undue influence. The pious care of a court
of equity, watchful over the interefts of individuals, is extended
{till farther. Men pinched by the narrownefs and diforder of their
circumftances, are often forced to yield to oppreflion, and to fubmit
to
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to unreafonable and rigorous conditions. Againft thefe equity als
ways affords relief, where the court can fquare its decrees by ge-
neral rules.

Becausk of the variety of matter that comes under this fection,
it muft be fplit into parts or articles.

ArTticLE L
Deeds or Obligations procured from Perfons weak and facile.

HE prattice of the court of feflion with relation to matters

of this kind, has not hitherto been brought under any pre-

cife rules. The nature of the bargain, equal or unequal, muft have

a great influence; and yet this circumftance admits not any general

rule. It is certainly the fafeft courfe to lean to the common law,

and to refufe relief unlefs where the inequality is confpicuous. In

this cafe, a court of equity, however referved as to matters that are

in a great meafure arbitrary, cannot avoid lending a helping hand,

where the grofs inequality is occafioned by imbecillity on the one
fide and undue influence on the other.

I begin with deeds granted by perfons under age, who by law are

prefumed weak and facile. A redution upon the head of mino-
rity and lefion, unknown in the common law, is an action given
by a court of equity, in order to fet afide any unequal covenant or
deed obtained during the weaknefs and imbecillity of nonage. But
a court of equity will never fet afide a deed, though granted in
nonage, when it proceeds from a virtuous and rational motive, and
is fo far from being an effet of imbecillity, that it would be a lau-
dable deed in a man of full age. I give the following examples.
A young man under age, happening to fucceed to an opulent for-
tune, and full of gratitude to a near relation who had alimented
and educated him when he had nothing of his own, grants to this
relation a remuneratory bond for a moderate fum, and dies ftill
under age. A court of equity will not permit this bond to be voided
by the minor’s heir upon the head of minority and lefion, becaufe
the granting fuch a bond is a rational a&t and by no means the

effect of imbecillity. Gratitude is a moral duty, and the young -

man was bound in confcience to make a grateful return. A court
of equity, it is true, feldom has an opportunity to inforce the duty

of gratitude, becaufe this duty can feldom be brought under general

rules. But here the grateful return being afcerrained by the young
Ffoa2 man
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than himfelf, a court of equity may fafely interpofe its authority
to make the grateful act effetual. I put another cafe, where the
rational motive is not altogether fo cogent. A man of an opulent
fortune dies fuddenly without making provifions for his younger
children. His eldeft fon and heir fupplies this omiffion, by giving
them fuitable provifions, and dies under age. A court of equity
would deviate from the {pirit of its inftitution, if it fhould autho-
rize a reduction of thefe provifions by the granter’s heir, upon the
head of minority and lefion. The minor, it is true, was not under
an explicite obligation to provide his brothers and fifters: but it
‘was a rational and laudable deed, which therefore juftice ought to
fupport.

TrE fame dorine is applicable to thofe who have a nartural
imbecillity which continues for life. A deed granted by fuch a
perfon is not voided by a court of equity, unlefs it appear irrational
and the effet of imbecillity. Where this is the cafe, it becomes
indeed neceflary that a court of equity interpofe, though there can
be no general rule for direction.

Many decifions have been given on this point that feem not to
accord quite well together. I fhall confine myfelf to a few, which
may ferve to illuftrate the docrine here inculcated. From a debtor
proved to be weak and facile, difpofitions being elicited at different
times of valuable fubjects, for fecurity and payment of trifling patched
up claims ; and the difponee having at laft obtained a total difcharge
of the reverfion for an inconfiderable fum, the debtor at that time
being much pinched in his circumftances; the court, viewing the fa-
cility and weaknefs of the debtor, and the great inequality of the
bargain, judged thefe circumftances fufficient to prefume undue in-
fluence on the part of the creditor, and therefore voided the dif-
charge *. Jean Mackie heirefs of Maidland having difponed feveral
parcels of land lying about the town of Wigton to perfons who
were moftly inn-keepers there, a redu&@ion was brought upon the
head of fraud and circumvention, by her fifter next heir in virtue
of a fettlement. It came out upon proof, ift, That Jean Mackie
was a habitval drunkard; that fhe fold her very cloaths to pur-
chafe drink, fcarce leaving herfelf a rag to cover her nakednefs;
and that by bribing her with a few fhillings, it was in the power
of any one to make her accept a bill for a large fum, or to make
her difpone any part of her land.  2dly, That the difpofitions chal-

lenged were granted for no adequate caufe. The court accordingly
voided
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voided thefe difpofitions *. Upon this cafe I muft obferve, that *Nov.ss s

Mackie comre

though fraud and circumvention were libelled, which is 2 common Maxwes o

but flovenly practice in all reductions of this fort, we ought not
however by this circumftance to be led into a wrong conception of
the point. There was not the leaft evidence that Jean was impofed
upon or circumvened in any manner. Nor was there any neceflity
for recurring to fuch artifice: a little drink, or a few fhillings td
purchafe it, would have tempted her at any time, drunk or fober,
to difpone any of her fubjetts. And fhe herfelf being called as a
witnefs, deponed, That the granted thefe difpofitions freely, know-
ing well what the did. Where then lies the ground of reduction?
Plainly here. It is undoubtedly an immoral act, to take advan-
tage of weak perfons who are incapable to refift certain temptations,
thereby to ftrip them of their goods. To juftify fach an a&, the
confent of the perfon injured can have no authority more than the
confent of 2 child. With refpe& to the end, it is not lefs criminal
than theft or robbery: they differ only flightly as to the means.
Where a facile man of his own accord executes a deed, however
foolifh, in favour of a perfon who has ufed no undue influence by
fraud, by impofition, or by throwing temptations in the way, fuch
a deed is not fet afide however great the lefion may be.

In a procefs at the inftance of a brother next of kin for voiding:
a teftament made by his deceafed fifter in favour of a ftranger, it
came out upon proof, That fometime before making the teftament,
the teftatrix, being feized with madnefs, was locked up; and that
not long after making the teftament her madnefs recurred, and
continued till her death; that at the time of the teftament {he
was in a wavering ftate, fometimes better, fometimes worfe; in
fome particulars rational, in others little better than delirious, never
perfectly found of mind. In particular, it appeared from the proof,
that when in better health fhe exprefled much affetion for her
brother the purfuer, but that when the difeafe was more upon her,
fhe appeared to have fome grudge or refentment at him without
any caufe. The teftament was holograph, and the fcroll fhe copied
was furnifhed by the defendant, in whofe favour the teftament was
made, who had ready accefs to her at all times while her brother
lived at a diftance.  In reafoning upon this cafe it was yielded, that
the woman was capable of making a teftament, and that the tefta-
ment challenged might be effetual at common law. But then it
was urged, That though a teftament made in the condition of mind
above defcribed, preferring one relation before another, a fon before a

Gg father,
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father, or a fifter before a brother, might be fupported in cquity as
well as at common law; yet that the teftament in queftion, proceed-
ing not from rational views but from a difeafed mind occafioning 2
caufelefs refentment againft the purfuer, ought not to be fupported
in equity, being a deed which the teftatrix herfelf muft have been
afhamed of had fhe recovered her health. Weight alfo was laid
upon the following circumftance, That the teftament was made re-
motis arbitris, and kept a dead fecret; which fhowed not only the
defendant’s undue influence, but alfo his confcioufnefs, that had
the teftatrix been open to advice the would have been eafily di-
verted from making fo irrational a fettlement. In this view, it was
confidered as a wrong in him to take from her, in thefe circum-
{tances, fuch an irrational deed ; and confequently that he ought to
be reftrained in equity from taking any benefit by it. The tefta-
ment was voided *.

ArTicre IL
Of an Obligation or Deed procured by Fraud.

L L pofitive lofs or damage that one fuffers unjuftly, whether
by fraud or other means, is repaired in a court of common
law. Fraud that occafions harm of a lefs direct kind is repaired
in a court of equity f. With refpect again to a covenant or
fingle deed procured by fraud, redrefs cannot be obtained but in
a court of equity. For, with refpect to all engagements in general,
a court of common law is not at liberty to take under confidera-
tion the inductive caufe or motive: it is confined to one particular,
viz. whether confent was or was not interpofed. If there be no
confent, the court muft pronounce that there is no engagement:
if confent was actually given, there exifts an obligation to which
the common law gives force by whatever means the confent was
obtained. In old Rome accordingly, reftitution againft fraud was
a branch of the Pretorian law. In England, all covins frauds and
deceits, for which there is no remedy at common law, are and were
always redrefled in the court of chancery f. And the fame thing
no doubrt obtains in Scotland.

TuE bulk of the matters that come under this article are go-
verned by the following principle of equity, That no man is fuffered
to take benefit by his own fraud. And upon authority of this
principle, a court of equity not only refufes aCtion for performance

of an agreement brought about by fraud, but alfo, upon application
of
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of the perfon defrauded, fets afide or voids fuch agreement. A few
examples may be proper, and a few fhall fuffice. The following
cafe regards the firft branch, That of refufing altion. A having
failed in his trade, compounded with his creditors at fo much per
pound, to be paid at a time certain.  Some of the creditors refufing
to ftand to the agreement, he broughe his bill to compel a: fpecific
performance 8 Bur it appearing that 4, to draw in the reft of
the creditors, had underhand made an agreement with fome of
them to pay their whole debts, though they were feemingly to ac-
cept of the compofition, which was a deceit upon the reflt of the
creditors, the court would not decree the agreement, nor relieve
the plaintiff, but difmiffed his bill b, '

TrE following cafes regard the fecond branch, That of voiding
the deed. A bill of exchange fraudfully procured: was fet afide by
a bill in chancery ©. A policy of infurance was alfo fet. afide by
a bill in chancery upon fraud 4,

WaaT if a man have benefit by another’s fraud to- which. he
has no acceffion? In handling this point we muft make a progrefs
through different cafes. The firft is a mutual contra®, which is
always made effectual where the parties themfelves are guilty of
no wreng. Where frand produces no inequality, it is nothing: and
even fuppofing a great inequality, the principle of utility, for the
fake of commerce, fupports the contra& & Second, With refpect to
a gratuitous deed which makes the receiver locupletior, equity will
not permit fuch deed to be made effe@tual where it is. brought
about by the fraud of a third party. *Tis fufficient that 2 dona-
tion be made effetual by law when it proceeds from the deliberate
will of the maker; but it can never contribute to the good of fo-
ciety in general, or to the fatisfaion of individuals, to compel any
man to fulfil a gratvitous promife which was drawn from him by
impofition. Third, If property be transferred whether in purfuance
of a mutual contra& or of a donation, the acquirer cannot be de-
prived of his property though the transference was brought abeut
by the fraud of a third party. For it is 2 general rule, That no
man can be forfeited of his property but by his own confent or by
his own fault. Thus a fecond difpofition of land, though gratuitous,
with the firft infeftment, is preferred before the firft difpefition without
infeftment, though for a valuable confideration. But if by fuch pre-
ference the gratuitous difponee be made locupletior aliena jaftura, he
may hold the land, but he muft be fubjeted for the value to his party £
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ArTIicLEe IIL

Extortion.

I T is vfury by ftatute to bargain with a debtor for more than the

- legal intereft ; but it is not ufury to take a proper wadfet even
where the rent of the land exceeds the intereft of the money. For
the creditor who accepts the rent in place of intereft, takes upon
himfelf the hazard of the infolvency of the tenants; and this ha-
zard, however {mall, faves from ufury, which confifts in ftipulating
a yearly fum certain above the legal intereft. But though fuch a
bargain, where the rent exceeds the legal intereft, is not, ftrictly
fpeaking, ufury, it is rigorous and oppreflive, and plainly {peaks out
the want of credit in the perfon who fubmits to it. Upon this ac-
count, it might be thought a proper fubjet for the interpofition of
equity, did we not refle&t that all wadfets are not lucrative. When
fuch is the cafe, what fhall be the judge’s conduét? Muft he give
an opinion upon every wadfet according to its peculiar circumfitances,
or ought-his judgment to be directed by fome rule that is applicable
to all cafes of the kind? The former opens a door to arbitrary
proceedings : the latter fettering a judge, forces him often to do
what is materially unjuft. Here equity, regarding individuals, weighs
in the one fcale, and in the other, utility regarding the whole fo-
ciety. The latter being by far the more weighty confideration,
muft preponderate. And it is for this reafon only that wadfets,
even the moft lucrative, are tolerated ; for it is not fafe to give

any redrefs in equity.

WE proceed to a different cafe. A debtor ftanding perfonally
bound for payment of the legal intereft, is compelled to give an
additional real fecurity, by infefting the creditor in certain lands the
rent of which is paid in corn, with this provifo, ¢ That the cre-
¢ ditor if he chufe to levy the rents for his payment, fhall not be
s¢ fubje@ed to an accompt, but fhall hold the rents in lieu of his in-
“ tereft.” This, from what is obferved above, is not ufury; be-
caufe the value of the corn, however much above the intereft in
common years, may poflibly fall below it. But as the creditor is
in all events fecure of his intereft by having his debtor bound per-
fonally, and may often draw more than his intereft by levying
the rent when corn fells high, equity will relieve againft the in-
equality of this bargain. For here the court may follow a general
rule, applicable to all cafes of the kind, and which affords a remedy

equaily
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equally compleat in every fingle cafe. The rule is to oblige thé
creditor to account for every farthing he receives more than his
intereft, and to impute the fame into his capital. In the cafe of a
proper wadfet this rule would be unjuft, becaufe the creditor has a
chance of getting lefs than his intereft, which ought to be compen-
fated with fome benefit beyond the ordinary profit of money. And
if the door be once opened to an extraordinary benefit, a precife
boundary cannot be afcertained betwixt more and lefs. But the
covenant now mentioned is in its very conception oppreflive, and
the creditor may juftly be deprived of the extraordinary benefit he
draws from it, when he is, in all events, fecure of the legal intereft.

Evrry benefit taken indire&tly by a creditor, for the granting
which no impulfive caufe appears, other than the money lent, will
be voided as oppreflive. Thus an affignment to a leafe was voided,
being granted of the fame date with a bond of borrowed money,
and acknowledged to have had no other caufe *. At the time of
granting an heretable bond of corroboration the debtor engaged
himfelf by a feparate writing, That in cafe he thould have occafion
to fell the land, the creditor thould have it for a price named. The
price appeared to be equal, and yet the paction was voided, as ob-
tained by oppreffion +. Upon the fame medium, a bond for a fum
taken from the principal debtor by his cautioner, as a reward for
lending his credit, was voided .

Ricorous creditors go fometimes differently to work. If they
dare not venture upon greater profit directly than is permitted by
law, they aim at it indire@tly, by ftipulating fevere irritancies upon
failare of payment. One of the ftipulations of this fort, that
makes the greateft figure in our law, is, That if the fum lent upon
a wadfet or pledge be not repaid at the term covenanted, the pro-
perty of the wadfet or pledge fhall, ipfo faf?o, be transferred to the
creditor in fatisfaction of the debt. It is this paction, which in the
Roman law is named Lex commifforia in pignoribus, and which in
that law feems to be totally reprobated . With us it muft be effec-
tual at common law, becaufe there is no ftatute againft it. But
then as fundamentally it is of the fame nature with an irritancy
ob non folutum canonem, and is a hard and rigorous condition, in-
volving the innocent in the fame punithment with the guilty, a
court of equity will interpofe to give relief. And this can be done
by following a general rule, that is applicable to all cafes of the
kind : the clanfe is fo conftru&ted as to make the tranference of the

Hh property
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property to depend on the will of the creditor, in place of tranf-
ferring it to him #p/0 fafte, perhaps againft his will. Thc debtor
confequently is admitted to redeem his pledge by payment at any
time, until a declarator be brought by the creditor fignifying his vill
to hold the pledge in place of his money. And this procefs atfords
the debtor an opportunity to purge his failure by payment; which
is all that in fair dealing the creditor can demand. And thus the
declarator {erves a double purpofe. It declares the creditor’s option
to take the land in place of his money; and it relieves the debtor
from the hardfhip of a penal irritancy, by furnifhing him an op-
portunity to purge.

HencE it follows, That the power of redeeming the wadfet or
pledge belongs to the debtor, in all cafes, whether the bargain be
lucrative or not. A declarator being neceflary, the property can-
not thereby be transferred to the creditor, unlefs the debtor decline
to redeem his pledge: and this option he muft have, whether the
creditor have made profit or not by the pofleflion of the pledge.
Suppofing a proper wadfet granted, by which the creditor maues
more than the intereft of his money, juftice requires, that the debzor
have a power to redeem even after the term limited, until the ecuity
of redemption be foreclofed by a declarator; and if a declarator be
neceffary, as is proved, the debtor muft have the fame privilege,
even where the creditor has drawn lefs than his intereft.

A very material difference however will be obferved in equity,
betwixt a proper wadfet with a pa@um legis commifforie, and a proper
wadlet where the term of redemption is not limited. In the latter
cafe, the parties ftand upon an equal footing. The creditor may
demand his money when he pleafes ; and he has no claim for intereft,
becaufe of his agreement to accept the rents in place of intereft.
The debtor on the other hand may redeem his land when he pleafes,
upon repayment of the fum borrowed, without being liable to any
intereft becaufe of the faid agreement. But the matter turns out
differently in equity, where the power of redemption is by paction
limited to a certain term. There being no limitation upon the cre-
ditor, he may demand his money when he pleafes; ai.d he has no
claim for intereft even though the rents have fallen fhort of the
intereft. But if the debtor infift upon the equity of redemption
after tize term to which the redemption is limited, he muft, befides
repaying the fum borrowed, lay his account to make good the in-

tereft, fo far as the rent of the land has proved deficient: for im-
partiality



partiality is effential to a court of equity. If the one party be
relieved againft the rigor of a covenant, the other has the fame
claim. After taking the land from the creditor contrary to paction,
it would be grofs injuftice to hold the pattion good againft him, by
limiting him to lefs intereft than he is entitled to by law upon an
ordinary loan 2.

From what is faid it will be clear, That a power of redeeming
within a limited time annexed to a proper fale for an adequate price,
cannot be exercifed after the term limited for the redemption is paft.
The purchafer, to whom the property was transferred from the be-

ginning, has no occafion for a declarator; nor doth equity require
the time for redemption to be enlarged contrary to paction, in a
cafe where an adequate price is given for the fubject.

Many other hard and oppreflive conditions in bonds of borrowed
money, invented by rigorous creditors for their own conveniency,
without the leaft regard to humanity or equity, were reprefled by
the act 140. p. 1592. And by the authority of that ftatute, fuch
pattions may be brought under challenge in courts of common law,
againft which otherwife no remedy could be afforded except in a
court of equity.

It was perhaps the ftatute now mentioned which mifled the
court of feflion into an opinion, that it belongs to the legiflature
folely to reprefs fuch rigorous conditions in agreements as are ftated
above. Oune thing is certain, that immediately after the ftatute
there is an a& of federunt, November 27. 1592, in which the court
¢¢ declares, ¢ That in time coming they will judge and decide upon
claufes irritant contained in contrads, tacks, infeftments, bonds,
and obligations, precifely according to the words and meaning
“ of the fame.” Such a refolution, proper for a court of common
law, is inconfiftent with the nature of a court of equity. The
miftake was foon difcovered. The aét of federunt wore out of ob-
fervance ; and now for a long time the court of feffion has aced as a
court of equity in this as well as in other matters.

L1

€

Pa&ta contra fidem tabularum nuptialium belong to. this article.
Such private pactions betwixr the bridegroom and his father, contrary
to the faith of the public treaty of marriage, are fraudulent as to

Hh2 the

& To this cafe is applicable an Englifh maxim of equity, ** That he that demands equity muft

# give equity.”
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the wife and children, who will be relicved upon the head of frand.
But the hufband cannot be relieved upon that head, becaufe as to
him there is no fraud: he is relieved upon the head of extortion.
Every fuch private paction is, by conftruction of law, extorted from
him ; and the conftruction is juft, confidering his dependent fitua-
tion: the fear of breaking off the marriage-treaty, leaves him not at
liberty to refofe any hard terms that may be impofed by his father
who fettles the eftate upon him. With refpet to the firft point,
viz, the relief granted to the wife and children upon the head of
fraud, I fhall mention a few cafes by way of illoftration. In a con-
tract of marriage the eftate was fettled upon the bridegroom by
his father; and the tocher was taken payable to the father, which
he accepted for fatisfaction of the debts he owed and for provifions
to his younger children. The fon thereafter having privately before
the marriage granted bond for a certain fum to the father, it was
voided at the wife’s inftance as contra fidem tabularum nuptialivn ¥,
Hugh Campbell of Calder, in the marriage-articles of his foa Sir
Alexander, became bound to provide the family-eftate to him and
the heirs-male of the marriage, ¢ free of all charge and burden.”
He at the fame time privately obtained from his fon 2 promife to
grant him a faculty of burdening the eftate with L. 2000 Serl. to
his younger children; which promife Sir Alexander fulfilled after the
marriage, by granting the faculty upon a narrative ¢ of the promile,
“ and that the marriage-articles were in compliance with the bride’s
¢ friends, that there might be no ftop to the marriage.” In a fuit
againft the heirs of the marriage for payment of the faid fum at
the inftance of Hugh’s younger children in whofe favours the fa-
culty was exerced, the defendants were affoilzied, the deed granting
the faculty being in fraudem paltorum nuptialivm +. The follow-
ing decifions relate to the other branch, viz. oppreflion, entitling
the hufband himfelf to reduce his own deed. A man, after fettling
his eftate upon his eldeft fon, in that fon’s contract of marriage war-
ranting it to be worth 8ooo merks of yearly rent, did, before the
marriage, take a difcharge from his fon of the faid obligation.
The eftate fettled on the fon falling fhort of the rent warranted, he
infifted in a procefs againft his father’s other reprefentatives for
voiding the difcharge; and the fame accordingly was voided as
contra fidem 3. A difcharge of part of the tocher, before the mar-
riage was folemnized, was voided as contra fidem, at the inftance of
the granter himfelf, becaufe it was taken from him privately with-
out the concurrence of the friends whom he had engaged to affift

him in the marriage-treaty . In England the fame rule of equity
obrains;
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obtains; and it is held, that where the fon, without privity of the
father or parent, treating the match, gives a bond to refund any
part of the portion, it is voidable3, Thus the bridegroom’s mo-
ther furrenders part of her jointure to enable her fon to make a fettle-
ment upon the bride, and the bride’s father agrees to give L. 3000
portion. The bridegroom, without privity of his mother, gives 2
bond to the bride’s father to pay back L. 1000 of the portion at the
end of feven years. Decreed that the bond fhall be delivered up
as obtained in fraud of the marriage-agreement ®. On the mar-
riage of Sir Henry Chancey’s fon with Sir Richard Butler’s daughter,
it was agreed, that the young couple thould have fo much for prefent
maintenance. . The fon privately agrees with his father to releafe
part.  The agreement was fet afide, though the fon, as was urged,
gave nothing but his own, and might difpofe of his prefent main-
tenance as he thought fit <,

I promife a man a fum not to rob me. Equity will relieve me
by denying action for payment; and by affording me an action for
reftoring the money if paid. The latter acion is in the Roman law
ftiled Condictio ob injuflam canfam. In general, it is extortion for a
man to take money to do what is his duty. He holds the money
fine jufta caufa, and he ought in confcience to reftore it. Thus it is
extortion for a tutor to take a fum from his pupil’s mother for grant-
ing a fatory to her 4. And it was found extortion in a man to
take a bond from one whofe curator he had been, before he would
deliver up the family writings e, '

A bargain of hazard with a young heir, to have double or treble
the fum lent after the death of his father, or-other contingency,
is not always fet afide in equity ; for then it would be very difficult to
deal with an heir in the life of his anceftor. But if fuch bargain ap-
pear very unreafonable, it is fet afide upon payment of what was
really lent with intereft f.  One entitled to an eftate after the death
of two tenants for life, takes L. 350 to pay L. 200 when the lives
fhould fall, and mortgages the eftate as a fecurity. Though both
the tenants for life died within two years, yet the bargain being
equal, no relief was given againft it &. A young man, prefumptive
heir to an eftate tail of L. 8oo yearly, being caft off by his father,
and deftitute of all means of livelihood, made an abfolute convey-
ance of his remainder in tail to I S. and his heirs, upon confidera-
tion of L. 30 paid him in money, and a fecurity for L. 20 yearly
during the joint lives of him and his father, Though the father

Ii lived
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lived ten years after this tranfaction, and though I S. would have

loft his money had the heir died during his father’s life, yet the
g Cafs heir was relieved againft the conveyance *. The plaintiff a young
Se@. L §. o man who had a narrow allowance from his father, on whofe death
a great eftate was to defcend to him in tail, having in the year
1675 borrowed L. 1000 from the defendant, became bound, in cafe
he furvived his father, to pay the defendant L. 5000 within a
montch after his father’s death, with intereft thereafter, but that if
he did not outlive his father, the money fhould not be repaid. After
the father’s death, which happened anno 1679, the plaintiff brought
his bill upon the head of fraud and extortion, to be relieved of
this bargain, upen repayment of the fum borrowed with intereft.
The caufe came firft before the Lord Nottinghame, who decreed
the bargain to be effetual. But upon a re-hearing before Lord
Chancellor Jeffries, it was infifted, That the clavfe freeing the
plaintiff from the debt if he died before his father, did not in
reafon difference the cafe from any other bargain made by an heir
of entail, to be performed at the death of the tenant in tail; for in
all fuch cafes the debt is loft of courfe upon predeceafe of the heir of
entail ; and therefore that this claufe, evidently contrived to colour a
bargain which to the defendant himfelf muft have appeared incon-
fcionable, was in reality a circumftance againft him. Though in
this cafe there was no proof of fraud, or of any practice ufed to draw
the plaintiff into the bargain, yet becaufe of the inconfcionablenefs
of the bargain the plaintiff was relieved againft it +. In the year
1730, the Earl of Peterborough, then Lord Mordaunt, granted bond
at London, after the Englith form, to Dr. William Abercromby,
bearing, ¢ That L. 210 was then advanced to his Lordthip, and
¢ that if he fhould bappen to furvive the Earl of Peterborough
¢ his grandfather, he was to pay L. 840 to the Doétor two months
« after the Farl’s death; and if he the Lord Mordaunt died in
« the lifetime of the Earl the obligation was to be void.” Upon
the death of the Earl of Peterborough, which happened about
five years after the date of the bond, an action was brought in
the court of feflion again{t the Lord Mordaunt, now Earl of Peter-
borough, for payment; and the court, upon authority of the cafe

immediately foregoing, unanimoufly judged, that the bond fhould
o Wi . only fubfift for the fum adually borrowed with the intereft 1.
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SgcTron VL
Relief afforded in Equity againft an Engagemént dccafionéd by Errdt

RROR may be diftingnifhed into two kinds. One prevents
confent altogether; as for example, where the purchafer has

one fubjec in view and the vender dnother. In this cafe there'is
no bargain; for the parties agree not in the fame thing, This can
only happen in covenants; and as no obligation can arife where
there is no agreement, fuch a covenant, if it can be called fo, is
void by the common law; and there is no occafion for the irter-
pofition of equity. The other kind is where the errot is not fuck
as to prevent corfent, but is a motive’ only for entering into an en-
gagement. An error of this kind may happen in fingle deeds as
well as in covenants; and as here will or confent is really interpofed;
the deed muft be effetual at common law; and the queftion is,

Whether, or how far, there’ oughr. to be a relief in eqmty on ac-
count of the error?

this queftion, viz. that -ofie- certans de damno evitands may Tawfully
take advantage of an error committed by another; biit that juftice
forbids fuch advantage to be taken in erder to make pofitive gain by
it. From the inveftigation of this maxim in the place cited, it will
appear that juftice makes no diftintion betwixt an etror in fa& and
an error in law. One différence indeed there is, whlch belongs not

to the prcfcnt head, that an error in law is not fo readily prcfumed
as an error in fa&. -

I fhall begin with fhowing what influence’ an error hds with rela~
tion to grants and other fingle deéds. Some are purely gratuitous,
fome are founded on an antccedent rational caufe. Such caufe muft
in all events fupport the déed; becanfe juftice will not permit the
maker to feek reftitution againft a deed which it was rational to
grant. And fuppofing him to be bound in conftience only, a court
of equity will ot void an honeft deed, though occafioned by an
erroneous motive. A rich man, for example, executes a bond in
favour of an indigent relation, moved by an erroneous bchef that
this relation had behaved gallantly in a’battle where he was not even
prefent. Equity will not relieve the granter agam& this deed, being
in itfelf rational, and which at any rate is a matter of charlty
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The creditor, it is true, gains by the error: bur then it cannot be
faid that he lays hold of this error to hurt the granter of the bond ;
becaufe a man cannot be faid to be hurt by doing an act of gene-
rofity or charity.

Equity therefore relieves not from error, except with relation
to deeds purely gratuitous; fuch as donations, legacies, & . nor
with relation to thefe, unlefs where the motive or impulfive caufe
of granting is erroneous. An error the difcovery of which would
not have totally prevented the deed, cannot at all be regarded. A
gratuitous deed muft be fuftained in whole or voided in whole, be-
caufe there is not here as in covenants any meafure of equality or
inequality. With refpect then to a gratuitous deed the impulfive
caufe of which is erroneous, juftice requires that the granter be re-
lieved from performance. He feels himfelf not bound in confcience;
and the grantee’s confcience diftates to him, that he ought not
to make profit by the granter’s error. To this purpofe Papinian.
¢ Falfam caufam legato non obeffe, verius eft: quia ratio legandi
‘¢ legato non cohzret. Sed plerumque doli exceptio locum habebit,
“ fi probetur alias legaturus non fuiffe *.”

THE opinion here delivered points at 2 deftinétion to which at-
tention ought to be given, becaufe it has great influence in practice.
In deeds merely gratuitous, the caufe of granting fpecified in the
writing, is not always the true impulfive caufe. It is common to
have a fecret and a revealed will; and the oftenfible caufe mentioned
in the deed, differs frequently from the real motive which remains
in the breaft of the granter. Now, if there be no error in the
true impulfive caufe, the deed evidently muft be effe¢tual, however
erroneous the oftenfible caufe may be. Hence it appears, that Pa-
pinian’s rule Quod ratio legandi- legato non coheret applies to the often-
fible caufe only. And therefore the following texts of the Corpus
Juris muft be underftood to refer to the common law ; for they are
certainly wrong in point of equity. ¢ Longe magis legato falfa
‘¢ caufa adjecta non nocet: veluti cum quis ita dixerit Titio, quia
¢ me abfente negotia mea curavit, flichum do, lego. Vel ita, Titio,
““ quia patrocinio ¢jus capitali crimine liberatus fum, flichum do, lego.
“ Licet enim neque negotia teftatoris unquam gefferit Titius, neque
“ patrocinio ejus liberatus fit, legatum tamen valet. Sed fi condi-
“ tionaliter enunciata fuerit caufa, aliud juris eft: veluti hoc modo,
« Titio (i negotia mea curaverit, Sfundum meum do, lego 1. Again,

* Quod autem juris eft in falfa demonftratione, hoc vel magis eft
in
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¢ in falfa canfa. Veluti ita, Tizio fundum do, quia negotia mea cura-
“ wit. Item, Fundum Titius filius meus precipito, quia frater ejus
““ ex arca ror aureos fumpfit* licet enim frater hujus pecuniam ex
“ arca non fumpfit, utile legatum eft *.” Where the caufe {peci-
fied in the deed appears to be the true impulfive caufe, which feems
to be fuppofed in the texts now cited, it cannot be doubted that a
relief will be afforded in equity, provided it be made evident, that
the grant owes its exiftence purely to error. Of this there is one
remarkable :inftance in the Roman law, which is a fine illuftra-
tion of the doétrine here inculcated. ¢ Pactumeius Androfthenes
 Pactumeiam magnam filiam Pactumeii magni ex affe heredem in-
¢ ftituerat: eique patrem ejus fubftituerat. Pactumeio magno oc-
¢ cifo, et rumore perlato, quafi filia quoque ejus mortua, mutavit
““ teftamentum, Noviumque Rufum heredem inftituic hac prefatione:
““ Quia heredes quos volui habere mibi, comtinere mon porui, Novius
““ Rufus heres efto. Pactumeia magna fupplicavit imperatores noftros;
“ et cognitione fufcepta, licet modus inftitutione contineretur, quia
““ falfis non folet obefle, tamen ex voluntate teftantis putavit im-
¢ perator ei fubveniendum. Igitur pronunciavit, hbereditatem ad
““ magnam pertinere, [ed legata ex pofleriore reftamento eam preflare
“¢ debere, proinde atque fi in poflerioribus tabulis ipfa fuiffer heres
¢ feripta £ In this cafe two feparate foundations of an equi-
table relief appear in a clear light. Firft, A fettlement caufed by
error.  Secondly, A provifion made by a fettlement for a figured
event, not for that which really exifted . Juftice therefore irter-
pofes againft fuch a fertlement ; becaufe to fuftain it would be the
fame as difinheriting the favourite heir, contrary to the intention
of the maker.

WiTH refpett to the legacies contained in the later teftanient,
againt which no relief was granted, the opinion delivered appears
well founded. For though the teftator was determined by an
erroneous motive, to make the teftament {o far as concerned Rufus
the heir; there was no evidence nor prefumption that he was de.
termined by the fame error to make the legacies.

TrE doftrine of etror with refpect to mutual contrads will be
found to coincide with a dotrine above laid down, wiz. That a co-
venant is not binding in equity unlefs it ferve as means to bring
about the end propofed by it fl. To make a covenant fo unhappily
as not to anfwer the purpofed end, muft always proceed from error;
and an error of this kind ought to relieve from performance, be-
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caufe no man feels himfelf bound in confcience to fulfil fuch an
engagement. Any other error of lefs importance will not be re-
garded. I purchafe, for example, a telefcope, judging it to be
mounted with filver; equity will not relieve me from the bargain
though the mounting proves to be of a bafer metal. The fame
of a watch, the cafe of which I take to be gold, though it be
only filver gilt. The ornaments of an inftrument or machine have
no relation to ufe ; and if the fubje®t purchafed anfwer its end, the
chief view of the purchafer is obtained. The moft that could be
made of an error as to other circumftances, is to found a claim in
equity for abating the price in order to make the bargain ftrictly
equal; and this was done by the Roman law, which annulls every
fale where the lefion or prejudice is wltra duplum *, But a claim
of tkis nature, as prejudicial to commerce, is oppofed by the prin-
ciple of utility, and for that reafon is rejected in moft commercial
countries T.

Tr1s matter may be confidered in a different light. No man
is bound to fulfil a gratuitous deed, to grant which he was moved
by an error. The fame rule may be juftly applied to covenants;
and will bring out the conclufion that is laid down above. It will
never be prefumed, that a covenant which anfwers the end propofed
by it is occafioned by error; and with refpe& to any other error, it
will only be prefumed, that the difcovery would have produced a.
more equal bargain, but rot have prevented it altogether.

To illuftrate the coincidence of the do&rine about error with
that above fet forth, which confiders an engagement as a means to
an end, I fhall add a few words about tranfactions. A tranfa&ion
putting an end to any matter in controver{y or difpute, muft be ef-
fectual. A deed will never be prefumed to proceed from error, where
there is a juft or rational motive for making it. A tranfadtion
again muft be effeCtual in equity, if it anfwer the end propofed.
by it, wiz. to put an end to a‘law-fuit, or any matter in contro-
verfy. On the other hand, if a man be moved to make a tranf-
action upon fuppofition of a claim which has no foundation, an
error of this kind will undoubtedly entitle him to be relieved in
equity. ¢ Si ex falfis inftramentis tranfattiones vel pactiones initz
¢ fuerint, quamvis jusjurandum de his interpofitum fit, etiam civi-
¢ liter falfo revelato, eas retraltari precipimus; ita demum, ut fi
“ de pluribus caufis vel capitulis ezdem .pactiones fen tranfactiones
“ inite fuerint, illa tantummodo caufa vel pars retradtetur, que ex

“ falfo
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s falfo inftrumento compofito convicta fuerit, aliis Capltuhs firmis

« manentibus *.” Here. the motive for making the tranfaction
muft have been erroneous. - ‘The tranfaGiof at the famﬁ time, is

not a means ta the end. propofed by it, which was: to extinguifh

a doubtful claim ; and here there was po claim.

" OnE indeed may be moved by error to make an unequal tranfr
aétion, which wonld be corrected by equity did not wudility ftand
in the way; for to extinguifh law-fuits and controverfies, the grear
fource -of idlenes and difcord, is not advantageous to thofe only
who deal in commerce, but to all, Upon this account no inequa-
lity, however grear, ought to be regarded in a tranfaction where
there is no other caufe for giving relief. - An interpofition, even in

the firongeft cafe, muft give encouragement to law-fuits ; for if oe

obtain redrefs, others will hope for it who have not {o gded a claim.
It will have ftill a worfe effe® by making judges arbitrary, who.in

{och a cafe can have no gem:ral rule to direét their decrees. - -

SECTION VII

Rclzg" aﬁbrded agamﬁ a Co*vemmt 2o that Par;ty wbojé Efnqﬁz 'wa.r cbzf,ﬁy

zntezzded %

HAV’E we in Scotland aﬁy ‘ation fimilar to what in the Reman
law is termed Conidiftio canfis data caufi non fecuta? Voet upon
the title Gondidtio canfa datay &re. Tays, That the condidtio ex penitentia
is not admitted in modern pracice, becaufe every paétion is now obli-

gaiory It may- indeed ‘appear fingular, that there thould be a-co-

venant of fuch 2 nature, as to afford ‘on the one fide an exception
founded on pwmtmua nwrely, or chanvc of mind, and not ei} the
other. I ineline however ‘te bé of opinion, that this pmvﬂegc hath

an equltable foundation in every cafe where the covenant is made -

chiefly or folely for the benefit of 6ne of the contra&ers, and where
of confequence it, is mdlﬂ'crent to the other whether’ thc covenant
be pcrformcd or.not. For example, I promlfe a man a fum of
money to manumit his flave. This man’is not 1ntcreﬁ:cd to .de-
mand- performance of the Pronufe, becaufe hc gains no. more by
the money than he lofes by the mannnnﬂion. Thefefore, from the
nature of ‘the thing, the pr1v1le<re of repentance ought to be in-
dulged me. - The common law howevér in this cafe aﬁ'ords me fig
relief, becaufe every covenant is binding by the commodn law. But
it is the province of a court of equity to afford relief whcre the
common law is oppreflive. L :
Kk2 WITH‘
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WiTH refpeét to covenants in which both parties are interefted,
but the one much, the other little, it appears to me, That the
party chiefly interefted may be relieved in equity, where performs-
ance will be prejudicial to him. For example, I bargain with an
undertaker to build me a dwelling-houfe for a certain fum, accord-
ing to a plan concerted. Before the work is begun, the plan is
difcovered to be faulty in many capital articles, and upon the whole
to be ill contrived. Am I bound notwithftanding to fulfil my co-
venant with the undertaker? This would be hard, and fcarce agree-
able to the benevolence of juftice. Suppofe again, that, upon a
more narrow infpetion into my affairs, the fum agreed on for build-
ing is found to be more than I can afford. Or what if in the in-
terim I fucceed to an eftate with a good houfe upon it; or am in-
vited by an employment to fettle elfewhere? If I am relieved the
undertaker.lofes little, being at liberty to accept of employment from
others: but if I be rigidly tied by my engagement, a great intereft
on my fide is facrificed to a fmall intereft on his. Covenants in-
tended for the fupport of fociety, and to connett individuals by
mutual good offices, ought not to be ftretched to their ruin. The
fole difficulty is, to determine in what cafes a court of equity
fhould interpofe. ‘This is a delicate point; for it will not be
thought that it ought to interpofe in every covenant that is not
ftritly equal. It is undoubtedly the fafeft courfe to refufe the
aid of the court, unlefs where the circumftances are fo ftrong as to
afford a clear conviction of the hardfhip of performance,

SoME covenants are of fuch a nature, and of fuch important
confequences, that to each party there is Jocus penitentie before
performance. A contract of marriage is one of thefe; and for
that reafon, a bond granted by a woman to marry the obligee un-
der the penalty of a fum, will not be effetual in equity *. Upon
the fame principle there is locus penitentie to get free from a verbal
bargain about land.

SEcTIioN VIII.

Perfonal Circumflances that unbinge in Equity legal Rights founded
on Will. v

O far of equity founded on the circumftances of the engage-
ment. The circumftances handled in the prefent fedtion are
merely perfonal, relating to the perfons engaged and not to the

matter of the engagement. In making effeftual a purchafe, three
circumftances
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circumftances only are rcgardcd by a court of common law, firft,
Whether the vender was proprictor ; next, Whether his confent was
interpofed to transfer the fubject to the purchafcr and laft, Whe-
ther delivery was accordingly madq. Yet many things may be
figured that ought to render ineffectual a purchafe attended with
thefe circumftances all of them. I give for an example a prior en-
gagement to alien the fubjet to another. Stellionate is a crime
punithable by ftatute: and yet, as I have had occafion to obferve ¥,
a purchafer is fecure by the common law, even where he is in mala
Jide by having notice of the prior engagement: Such wrong is re-
drefled in a court of equity; and it is redreffed in the moft natural
and moft compleat manner, by annulling the fecond purchafe, and
reftoring the firft purchafer to his former fitnation. This ftep in
favour of the latter is juft, being the proper reparation of the
wrong done him ; and it is not lefs juft againft the former, becaufe
to him the rule applies, that no man is fuffered to take benefit by
any wrong he himfelf commits. - This rule is obvioufly agreeable
to the principles of juftice, and to the common fenfe of mankind.
It holds accordingly in general, That though a fecond purchafer,
whofe title is firft compleated, is at common law preferable to fhe
firft purchafer, yet the firft purchafer will in equity be preferred, if
his right was known to the other before his purchafe. This fhort-
hand method of preferrmg the incompleat title, is in effe®t the fame
with voiding that which is compleat. Thus if 4, having notice
that lands were contracted to be fold to B, purchafe thefe lands,
fach purchafe will be voided in equity +. Again, in a cafe of tWo
purchafers of the fame land in Yorktfhire, where the fecond pur-
chafer, having notice of the firft purchafe, and that it was not re-
giftered, went on and purchafed, and got his purchafe reglﬁzcrcd, it
was decreed, that the firft purchafer was preferable }. .4 purchafed
land, having notice of 2 fettlement by which it appeared, that the,
vender was but tenant for life; remainder to his fons in tail-male,
and afterwards fold theland to B, who had no notice of the fettle-
ment. Upon a bill brought by the eldeft fon after the dedth of
his father againft /4 and B, it was decreed; That as to B who was
purchafer without notice the bill fhould be difmiffed ; but that A
fhould account for the purchafe-money he received, with intereft
from the death of the tenant for life [} % 5
L1 We
s Frow this and other fimilar cales contained in the chancery reports, one wonld imagine it
10 be a rule effablified in England, that a foma fide purchafer, evén from 2 perfon who has
no right, is fecure in equity. But if fuch purchafer be fecure; it cannot be upon any principlé

in equity : for equity forfeits no man of his property unle(s he be guilty of foine wrong; and
though
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WE next put the cafe, that a man purchafes a fubje® which he
knows to be attached by inchoated execution. The difponing a
fubject thus legally attached is not, ftritly fpeaking, ftellionate,
becaufe it comes not under the definition of granting double rights.
But an endeavour to difappoint the creditor, by withdrawing the
fubject from his execution, is undoubtedly a moral wrong, to which
the purchafer is acceffory if he had notice of the execution. And
for that reafon, though the purchafer’s title be firft compleated,
the creditor will be preferred in a court of equity, in order to repair
the prejudice done him. Thus an adjudication, if not compleated
by infeftment before expiry of the legal, bars not the debtor from
aliening the fubject for a valuable confideration; and the purchafer
firft infeft will at common law be preferable to the adjudger. But
if the purchafer when he made his bargain had notice of the adju-
dication, his acceffion to the wrong done by his author, entitles the
adjudger to a preference in equity. This was decreed in a fimilar
cafe. The porteur of a bill of exchange, having indorfed the fame
for ready money after it was attached by an arreftment laid in the
hands of the acceptor, the arrefter was preferred to the onerous
indorfee, for the reafon above mentioned, that the latter when he
took the indorfation was in the knowledge of the arreftment *.

We proceed to the cafe of a creditor, who for his fecurity takes
a conveyance to a fubje&t which he knows was formerly difponed to
another for a valuable confideration. What pleads for this credi-
tor’s preference is, the neceflity of providing for his fecurity when
he cannot otherwife obtain payment. But the debtor is undoubted-
ly criminal in granting the fecurity. He is guilty of ftellionate, and
the creditor is acceflory to the crime. This circumftance ought to
bar him in equity from taking the benefit of his real fecurity againft
the former difponee; for I hold it to be clear in principles, that
the motive of preventing lofs is in no cafe a fufficient excufe for
doing an unjuft aét, or for being acceflory to it.

SvcH is the relief that by equity is afforded in favour of the
equitable claim againft a purchafe made mala fide. Let vs now fup-
pofe that a purchafe is fairly made without notice, and that the
property is transferred to the purchafer. I put a ftrong cafe, that

2 man

thongh a bora fide purchafe be an equitable title, the title of the true proprietor claiming
his {ubject is not lefs fo. If a bona fide purchafer from a perfon who has no right be pre-
ferred before the former pruprietor, this preference can have no other foundation than the
common law. That fuch was once the common law is certain *; and if the decrecs above
mentioned be jufl, it would appear that the law of England continues the fame to this day.
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a man is guilty of ftellionate, by felling his land a fecond time,
and that the fecond purchafer, ignorant of the other, obtdins the
Grft infefrment. 'To make the queftion of importance, let it alfo
be fippofed, that the price is paid by the firft purchafer, and that
the comrhon author is how barikiupt. Somé cir¢umftances at firft
view feem to weigh againft the fecond purchafer. The common
author is guilty of ftellionate, and though the fécond purchafer is
not accefloty to the ctiine, he takes however the benefit of an
iniquitous deed, which may be reckoned not altogether fair. But
upon mature tefledion it will be found, that juftice militates not
againft him. By obtaining the firft infeftment he becomes pro-
prictor. So fays the common law: and it only remains to be con-
fidered, whether there be any ground in equity or juftice to forfeit
him of his property. Such forfeiture cannot othérwife be juft
than as a punifhmént for a crime, and therefore it cannot be ap-
plied againft the innocent. Hence an inviolable tilé of juftice,
Thet the innocent cannot be deprived of theéir property unlefs by
their own confent. By this rule, the fecond purchafer firft inifeft
is fecure. He is fecure by the common law, becaufe he has thie

firft infefrmeiit; and he is fecure by equity, becaufe, having purs

chafed bona fide, he is innocent.

TuERE are other perfonal circumftances that unhinge in equity
lepal rights founded on will. The more intithate perfonal oririec~
tions have this effect iii cértain circuhitances. Let us fuppofe that
a man having two eftates, fettles them upon £ and B his two fons ;
and that 4 difcovering, perhaps accidentally, a defét i his father’s
title to the eftate fettled upon B, acquires a preferable title, and
claims that eftate from his brother. This palpable tranfgreflion not
only of gratitude, but of parental affection, was never committed
by any perfon with a quiet mind. And yet upon the principles of
common law this odious man muft prevail. But a court of equity
will interpofe. It will not perinit A4 to accufe himfelf, by maintain-
ing that he made the purchafe for his own behoof. It will hold
the purchafe as inade for behoof of his bfother, and afford him no
claim beyond the fum expended in making the purchafe. The
maxim, Quod nemo debet locupletari aliena jaé%ui'a, obtains Kere as well
as in many other cifes. The application only is different. In the
cafes above mentioned it is made the foundation of ah action. In
the prefent cafe it anfwers the purpofe effetually, to make it the
foundation of 4n éxception. Thus the relation of blood, when in~
timate, has the fame effect in equity with the telation of tutor and

Llz2 pupil,
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pupil, conftru®ing every title purchafed by the tutor, with relation
to his pupil’s eftate, to be purchafed for behoof of the latter.

I obferve with pleafure, that in our practice this do€trine is carried
into conneions lefs intimate than thofe above mentioned. I give
for an example the relation of fuperior and vaffal. When land is held
ward, and the fuperior is under age, a gift of his ward is effectual
againft his vaflal as well as againft himfelf. But where the gift of
ward was taken for behoof of the fuperior, it was the opinion of the
court that the vaffal had alfo the benefit thereof upon paying his
proportion of the compofition *. Againft this opinion it was urged,
That the vaffal behoved to lay his account with being liable to all
the cafualties arifing from the nature of his right; and that there
was no reafon for limiting the fuperiors claim, more than’that of
any other donator. But it was an{wered, That the relation betwixt
fuperior and vaffal is fuch, as that the fuperior cannot bona fide take
advantage againft his vaffal of a cafualty occafioned by his own mi-
nority. ‘The fame rule was applied to a gift of marriage taken for
behoof of the fuperior . And it appearing that the fuperior had
obtained this gift for alledged good fervices, without paying any
compofition, the benefit was communicated to the vaflal without
obliging him to pay any fum f.

Ir a purchafer of land, di