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the fame refponfibility for negle@ is jullly de-
manded in any of the inmaminate ¢ontradls, or,

whenever a valuable confideration of any kind

is given or ftipulated. This is the cafe, where

the contralt & wt des is formed by a recipro-

cal bailment for ule, as if Redert permit Hen-

ry to ule bis pleafure-boat for a day, in con.
fideration that Henry will give him the ufe of
his chariot for the fame time ; and fo in ten
thoufand inftances that might be imagined of
double bailments : this tco is the cafe, if the
abfolute property of one thing be given as an.
equivalent for the temporary or limited prop-
crty of another, as if Charles give George a
brace of pointers for the ufe of his hunter dur-
ing the feafon. The fame rule is applicable
to the contrad facis vt facias where two per-
fons agree to perform reciprocal works j asif

a mafon and a carpenter have each refpeively
undertaken to build an edifice, and they mutual-
ly agree, that the firit thall finith all the mafon-
ry, and the fecond all the wood-work, in their
refpective buildings ; but if a goldfmith make

a bargain
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a bargain with an archite to give him a
quantity of wrought plate for building him
bhis houfe, this is the contra& do u# facias, or
Jacio ut des ; and, in all thefe cafes, the bailess
muft anfwer for the omiflion of ordinary diii-
gence in preferving the things, with which
they are intrufted : fo when Facob undertook
the care of Laban’s flocks and herds for no
lefs a reward than his younger daughter,
whom he loved fo paffionately, that feven
years were in his eyes like a few days, he
-was bound to be juit as vigilant, as if he had
been paid in thenkels of filver.

Now the obligation is precifely the fame as
“we have alrcady hinted,/x) when a man
takes upon himfe!f the cuftody of goods in
confequance and confideration of another gain-
ful contra® ; and though an innholder be not
paid in money for fecuring the traveller’s
trunk, yet the gueft facit ut faciat, and alights
at the inn, not folely for his own refrefhment,

but

(x) P. 37. 38.



AN

E S S A Y

ON'THE

LAW or BAILMENTS.

o W,

HAVII\H} lately had occalion to
examine with fome attention the naturc and
properties of that contra&, which lawyers call
Bailment, or, A4 delivery of goods on a condiicn,
expreffed or implied, that they [ball be refiored by
the bailec to the bailor, or according to his direc-
tionsy as foon as the purpefe for which they were
bailed, [ball be anfwered, 1 could not but ob-
ferve with furprife, that a title in our Englith
law which feemms the moft generally intercit-
ing, fhould be the leat generally underftood,
and the leaft precifely afcertained. Hundreds
and thoufands of men pafls th rongh lire, with-
out knov.inr, or caring to kucy, any of the

numberlefls
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numberlefs niceties, which attend our abftrufe,
though elegant, f{yftem of real property, and
without being at all acquainted with that ex-
quifite logic, on which our rules of fpecial
pleading are founded ; but there is hardly a
man of any age or ftation, who does not cvery
‘week and almoft every day contra& the obli-
gations or acquire the rights of a Aierora
letter to hire, of a borrower or a lender, of a
depofitary or a perfon depofiting, of a commiffioncr
or an employer, of a receiver or a giver, in
pledge ; and what can be more abfurd, as well
as more dangerous, than frequently to be bound
by duties, without knowing the nature or ex-
tent of them, and to enjoy rights, of which we
have no juft idea ? Nor muft it ever be forgot-
ten, that the jcontralls above-mentioned are
:lunong the principal {prings and wheels of civil
fociety ; that, if a want of mutual confidence,
or any other caufe, were to weaken them or
obftruét their motion, the -whole machine
would inftantly be difordered or broken to
pieces : preferve them, and various accidents
may ftill deprive men of happinefs ; but deftroy
them,
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them, and the whole fpecies muft infallibly
be miferable. It feems therefore aftonifhing,
that fo important a branch of jnrifprudcn&:
thould have been fo long and fo ftrangely un-
fettled in a great commercial coyntry ; and
that, from the reign of Elizabeth to the reign
of Anne, the dotrine of Dailmen’s thould have
produced more contradiftions and confufion,
more diverfity of opinion and inconfiftency of
argument,. than any other part perhaps, of ju-
ridical learning ; at leaft, than any other part
equally fimple.

Such being ths cafe, I could not Lelp imag-"
ining, that a fhort and perfpicuous dilcuifion
of this title, an expofition of all our ancienz
and modern decifions concerning if, an attempt
to reconcile judgments apparently difcordant,
and to illuftrate our laws by a comparifon of
them with thofe of other nations, together with
an inveftigation of their true foirit and reafon,
would not be whoily unacceptable to the ftu-
dent of Englih law ; efpecially as our excel-
lent Blackftone, who of all men was beft able
to throw the clearc* rlfght on this, as on every

A2 other
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other fubje&, has comprifed the whole doc-
trine in three paragraphs, which, without
effecting the merit*of his incomparable work,
we may fafely pronounce the leaft fatisfatory
part of it ; for he reprefents lzndz';ig and Jetting
to hire, which are dailments by his own defini-
tion, as contra&s of @ difliné? fpecies ; he fays
nothing of employment by commiffisn ; he in-
troduces the doétrine of a diftrefs, which has
an analogy to a pawn, but is not properly
bailed ; and, on the great queltion*of rzfponfi-
bility for neglel?, he fpeaks fo loofely and inde-
terminately, that no fixed ideas can be colle&-
ed from his words (). His commentaries
are the moft corre@ and beautiful outline, that
ever was exhibited of any human fcience ; but
they alone will no more form a lawyer, than a
general map of the world, how a;ccurately and
elegantly foever it may be delincated, will
make a geographer : if, indeed, all the titles,
which he profefled only to fketch in elemen-
tary difcourfes, were filled up with exa&tnefs
and perfpicuity, Englifhmen might hope at
Tength

() 2 Comm. 452, 453, 454-
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length to poflefs a digeft of their laws, which
would leave but little room for controverfy,
except in cafes depending on their particular
circumftances ; a work, which cvery lover of
humanity and peace mult anxiouily with to fee
accomplithed.  The following eflay (for it
alpires to no higher name) will e}iplain my
idea of fupplying the cmillions, whether de-
figned or involuntary, in the Commentaries on

the laws of England.

I propofe to begin with treating the fubje&
anaiptically, and, having traced every part of it
up to the firft principles of natural reafon,
thall proceed hiflorically, to fhow with what
perfect harmony thofe principles are recognil-
ed and cftablifhed by other nations, efpecially
the Romans, as well as by our knglifh courts,
when their decifions are properly underftood
and clearly diltinguithed ; after which I fhall
rcfune fynthetically the whole learning of dai
mecntsy and expound fuch rules, as, in my
humble apprehenfion, will prevent any farther
perplexity on this interefting title, except in
cafes peculiorly circumitanced,

' From
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From the obligation, contained in the defi-
nition of bailment, t0 reflore the thing bailed
at a ceriain time,-it follows, that the bailee
muft keep it, and be refponfible to the bailor, if
it be Iof} or damaged ; but, as the bounds of.
juftice would in moft cafes be tranfgreffed, if
he were made anfwerable for the lofs of it
without bhis fault, he can only be obliged te
keep it with a degree of care proportioned to the
nature of the bailment ; and the inveftigation of
this degree in every particular contrad is the
problem, which involves the principal diffi-
culty.

There are infinite thades of care or diligence
from the flighteft momentary thought, or tran-
fient glance of attention to the moft vigilant
anxiety and folicitude ; but exfremes in this
cafe, as in moft others are inapplicable to prac-
tice : the firft extreme would feldom enable the
bailee to perform the condition, and the fec-
ond ought not in juftice to be demanded ;
fince it would be harfh and abfurd to exa&
the fame anxious care, which the greateft
mifer takes of his treafure, from every man,

who
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who borrows a book or a feal. The degrees
then of care, for which we are feeking, muft
lie fomewhere between thefe extremes ; and,
by ebferving the different manners and char-
acters of men, we may find a certain ftandard,
which will greatly facilitate our inquiry; for,
although fome are exceflively carelefs, and
others only at particular times, yet we per-
ccive, that the generality of rational men ufe near-
ly the fame degree of diligence in the conduét
of their own affairs ; and this care, therefore,
which every perfin of common prudence and ca-
frable of governing a jfamily takes of his own
concerns, is a proper meafure of that, which
would uniformly be required in performing
cvery contra&, if there were not ftrong rea-
fons for exaliing in fome of them a greater
and permitting in others a lefs, degree of atten-
tion. Hecre then we may fix a conftant deter-
minate point, on each fide of which there is
a feries confifting of varidble terms tending in-
definitely towards the above-mentioned ex-
tremes, in proportion as the cafe admits of in~
dulgence or demands rigour : if the conftruc-
tion
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tion be favourable, a degree of care kfs than
the ftandard will be fufficient ; if rigorous, a
degree more will be required ; and, in the firlt
cafe, the meafure will be that care, which
cvery man of common fenfe, though abfent and
inattentive, applies to his ewn affairs ; in the
fecond, the meafure will be that attention,
which a man remarkally exact and thoughtful
gives to the fecuring of his perfonal’ property.

The fixed mode or ftandard of diligence I
fhall (fot want of an apter epithet) invariably
call Ordinary ; although that word is equivo-
cal, and fometimes involves a notion of de-
gradation, which I mean wholly to exclude ;
but the unvaried ufe of the word in one fenfe
will prevent the leaft obfcurity. 'The degrees
on each fide of the flandard, being indetermin-
ate, need not be diftinguithed by any precife
denomination : the firlt may be called lels, and
the fecond, more, than Ordinary diligence..

Superlatives are exallly true in mathematics;
they approach to truth in abftra& morality ;

but in pralice and adual life they are com-
monly
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monly falfe : they are often, indeed, ufed for
mere.intenfives, as the moft diligent for very dili-
gent ; but this,is a rhetorical figure ; and, as
rhetoric, like her fifter poetry, delights in
filtion, her language ought never to be adopted
in fober inveftigations of truth: for this reafon
I would rejet from the prefent inquiry all
fuch expreflionsas the utmoft care, all poffible, or
all imaginable, diligence, and the like, which
have been the caufe of many errors in the code
of ancient Rome, whence, as it will foon be
demonftrated, they have been introduced into
our books even of high authority.

Juft in the {ame manner, there are infinite
thades of dafault or neglef?, from the flighteft
inattention or Taomentary abfence of mind to
the molt reprehen(ible fupinenefs and ftupidity :
thefe are the omiflions of the before-mentioned
degrees of diligence, and are exallly corref-
pondent with them. Thus the omiffion of
that care, wlich every prudent man takes of kis
awn property, is the determinate p‘oint of negli-
gence, oneach fide of whichis a feries of va-

" riable
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riable modes of default infinitely diminithing,
in proportion as their oppofite modes of care
infinitely increafe ; for the want of extremely
great care is an extremely little fault, and the
want of the flighteft attem}on is fo confidera-
ble a fault, that it almoft changes its nature,
and nearly becomes in theory, as it exaltly
does in pradtice, a breach of truft and a de-
viation from common honefty. This known
or fixed point of negligence is therefore a
mean between fraud and accident, and, as the
increafing feries continually approaches to the
firft extreme, without ever becoming precifely
equal to it, until the laft term melts into it or
vanithes, fo the decreafing feries continually ap-
proximates to the fecond extreme, and at length
becomes nearer to it than any affignable differ-
ence : but the laft terms being, as before, ex-
cluded, we muft look within them for modes
applicable to pra&tice ; and thefe we fhall find
to be the omiffions of fuch care as a man of
common fenfe, however inattentive, and of fuch as
a very cautious and vigilant man refpedlively take
of their own polfeffrons,

The
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"The conftant, or fixed, mode of defanlt I
likewife call Ordinary, not meaning by that
epithet to diminifh the culpability of it, but
wantiné a more appofite word, and intending
to ufe this word uniformly in the fame fenfe ¢
of the two variable modes the firft may be call-
ed greater, and the fecond, lefs, than ordinary,
or the firlt grofs, and the other, flight neglet.

Tt is obvious, that a bailee of common
honefty, if he. alfo have common prudence,
would not be more negligent than ordinary in
keeping the thing bailed: fuch negligence (as
we before have intimated) would be a viola-
tion of good faith, and a proof of an intention
to defraud and injure the bailor.,

It is not lefs obvious, though lefs pertinent te
the fubjed, that infinite degrees of fraud may be
conceived increafing in a feries from the term,
where grofs negleét ends, to a term, where pof-
itive crime begins ; as crimes likewife pro-
ceed gradually from the flighteft to the moft
attrocious ; and, in the fame manner, there

. B are
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are infinite degrees of accident from the limit

of extremely {flight negle® to a force irrefifti--
ble by any human power. Law, as apra&i--
cal {cience, cannot take notice of melting.
lines, nice difcriminations, and evanefcent

quantities : but it does not follow, that neg-
lect, deceit and accident, are to be confidered as

indivifible points, and that no degrees whatever
on either fide of the ftandard are admiflible in
legal difquifitions.

Having difcovered the feveral modes of 4i/i-
gencey, which may juftly be demanded of con-
tracting partles, let us inquire in what partic-
ular~cafes a bailee is by natural law bound to
ufe them, or to be anfwerable for the omiffion

of them,

. When the contra& is reciprocally beneficial
to bath parties, the obligation hangs in an even
balance ; and there can be no reafon to recede
from the ftandard : nothing more, therefore,
ought in that cafe to be required than ordinary
diligence, and the bailee thould be refponfible

for no more than ordinary negled? ; but it is
very
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very different, both in reafon and policy, when
sne only of the contra&ing parties derives ad-
vantage from the contract.

If the ailoronly receive benefit or conve-
nience from the bailment, it would be'hard and
unjuft to require any particular trouble from
the bailee, who ought not to be molefted unnec-
cflarily for his obliging condu&: if more, therc-
fore, than good fuith were exated from fuch a
perfon, that is, if he were to be made anfwer-
able for lefs than grsfs neglet few men after
one or two examples, would accept goods on
fuch terms, and focial comfort would be pro-
portionably impaired.

On the other hand, when the bailee alone is
‘benchited or accommodated by his contradt, it
is not only reafonable that he, who receives the
bencfit, fhould bear the burden, but if he were
not obliged to be more than ordinarily careful,
and bound to an{wer even for flight negledt,
few men (for acts of purc generofity and fricnd-
fhip are not here to be fuppofed) would part
with their goods for the mere advantage of an-

other,
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other, and much convenience would confee
quently be loft in civil fociety.

This diftin&ion is conformable not only to
natural reafon, but allo, by a fair prefump-
tion, to the infention of the partics, which con-
ftitutes the genuine law of all contrats, when
it contravenes no maxim of morals or good
gbvernment; but, when a different intention
is expreffed, the rule (as in devifes) yields to
it ; and a bailee without benefit may, by a
fpecial undertaking, make himfelf liable for
ardinary, or flight negle&t, or even for inevita-
ble accident * hence, as an agreement, that a
man may fafely be difbanef}, is repugnant to de-
cency and morality, and, as no man fhall be
prefumed to bind himfelf againft ;'rre/fﬂié/e
force, it is a juft rule, that every bailee is re-
fponfible for fraud, even though the contrary
be ftipulated, but that »o bailee is re?’ponﬁble

for accident, unlefs it be moft exprefsly fo
-agreed.

‘The plain elements of natural law, on the
fubje of refponfibility for neglect, having
+  -been
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been traced by this fhort analyfis, I cometo
the fecond, or hifforical, part of my eflay ; in
which I fhall demonftrate, after a few intro-
duory remarks, that a perfet harmony fub-
fifts on this intcrefting branch of jurifpru-
dence in the codes of nations moft eminent for
legal wifdom, particulasrly of the Romans and
the Englith.

Of all known laws the moft ancient and ven-
erable are thole of the Jews; and among the
Mofuic inftitutions we have fome curious rules
on the very {ubject before us ; but, as they ate
not numerous cnough to compofe a fyftem, it
will be fufficient to interweave them as we
go along, and. explain them in their proper
places: for a fimilar reafon, I tfhall fay
nothing here of the A#tic laws on this title,
but fhall proceed at once to that nation, Dy

“which the wifdom of Athens was eclipfed,
and her glory extinguifhed.

The decifions of the old Roman lawyers,
collefted and arranged in the fixth century by
the order of Juftinian, have been for ages, and

B2 ‘ in
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in fome degree ftill are, in bad odour among
Englithmen : thisis an honeft prejudice, and
flows from a laudable fource ; but a prejudice,
moft certainly, it is, and, like all others, may
be carried toa culpable excefs.

The conftitution of Rome was original-
ly excellent 3 but, when it was jfettled, as
hiftorians write, 4y Auguftus, or, in truer
words, when that -bafe diflembler and cold-
blooded affaflin C. O&avius gave law to mil-
Yions of henefter, wifer, and braver men than
himfelf by the help of a profligate army and an
abandoned {enate, the new form of government
was in itfelf abfurd and unpnatural 3 and the
lex regia, which concentrated in the prince all
the powers of the ftate both executive and
Iegi‘ﬂative,'was a tyrannous ordinance, with the
name only, not the nature, of law : (4 had it
even been voluntarily conceded, as it was in
truth forcibly extorted, it could ot have bound
the fons of thofe who confented to it ; for
“a renuncxatlon of perfonal nghts, efpecially -

: rights

(8)D.1 gt b
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aights of the higheft nature, can have no op-
-eration beyond the perfons of thofe, who re-
nounce them.” Yet, iniquitous and odious
as the fetlement of the conflitution was, Ul-
pian only fpoke in conformity to it, when he
faid that ¢« the will of the prince had the force
of law;” that is, as he afterwards explaips
himfelf, 7in the Roman empire ; for he neither
meaned, nor could be mad enough to mean,
that the propofition was juft or true as a
general maxim. So congenial, however, was
this rule or fentence, il underftood and worfe
applied, to the minds of our early Norman
kings, that fome of them, according to Sir
John Fortefcue, ¢ were not pleafed with their
own laws, but exerted themfclves to introduce
the civil laws of Rome into the government of
England ; (¢)” and fo hateful was it te our
fturdy anceftors, that, -if John of Salifbury
-be credited, ¢ they burned and tore all fuch
books of civil and. canon law as fell into their
hands :(4)” but this was intemperate zeal ; and
it
(c) De Laud. Leg. Angl. c. 33, 34.
- (d) Scld, éu EF2rt. ¢. 33
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it would have been f{ufficient to improbate the
public, or confitutional, maxims of the Reman
.imperial law, as abfurd in themfelves as well as
-inapplicable to our free government, without
: rejeing the whole fyftem of private jurifpru-
dence as incapable of anfwering even the pur-
pofe of illuftration. Many pofitive inftitutions
of the Romans are demonfirated by Fortefcue,
with great force, to be far furpafled in juftice
and fenfe by our own immemorial cuftoms ;
and the refcripts of Severus or Caracalla,
which were laws, it feems, at Rome, have
certainly no kind of authority at zfiminfter ;
but, in queftions of rational law, no caufe can
be affigned, why we fheuld not fhorten our .
own labour by reforting occafionally to the
~wifdom of ancient jurifts, many of whom
were the moft ingenioys and fagécious of men.
What is good fenfe in one age muft be good
fenfe, all circumftances remaining, in an-
other ; and pure unfophifticated reafon is the
fame in Italy and in England, in the mind
of a Papinian and of 3 Blackftone. '
' Without
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Without undertaking, therefore, in all in-
ftances, to reconcile N:rva with Proculus,
Labeo with Julian, and Gaius either with
Cellus or with himfelf, I fhall proceed to ex-
hibit a fummary of the Roman law on the
{ubjek of refponfibility far neglect.. '

The two great fources, whence all the de-
cifions of civilians on this matter muft be
derived, are fws laws of Ulpian ; the firft of
which is taken from his work on Sabinus, and
the fecond from his tra& on the Edi& : of
both thefe laws I fhall give a verbal tranfla-
tion according to my apprehenfion of their
obvious meaning, and fhall then ftate a very
learned and interefting controver(y concern-
ing them, with the principal argumeznts on
each fide, asfar asthey tend ‘to elucidate the
queftion before us.

¢ Some contralls, fays the great writer on
Sabinus, make the party refponfible for de-

ceit only ; fome, for both deceit and negle&,
nothing more than refponfibility for deceit is de-

rand ed in depofits and poffeffion at will ; both
deceis
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deceit and negle& are inbibited in commiflions,
lenaing for ufe, cuftody after fale, taking in
pledge, hiring; alfo in portions, guardian-
fhips, voluntary work : (among thefe fome re-
gquire even nisre than ordinary diligence). Part-
nerfhip and undivided property make the part-
ner and joint preprietor anfwerable for both de-
ceit and negligence. (¢)”

¢ 1n contralts, fays the fame author in his
other work, we are fometimes re{ponfible for
deceit alone ; fometimes, for negle& alfo ;
for deceit only in depofits ; becaufe, fince no
benefit accrues to the depofitary, he can juftly
be anfwerable for no more than deceit ; but, if
a reward happen to be given, then a xe/ponfibility
for negle& alfo is required ; or if it be agreed
at the time of the contsalt, that the depofitary

thall

(¢) Contraftis quidam dolum. malum duntaxat reeipi-
unt ; quidam, et dolum et culpam. Dolum tantdm de-
pofitum et precarium ; dolum et culpam, mandatom,
commodatum, venditum, pignori acceptum, locatam ;
item dotifdatio, tutele, -negotia gefta : (in his quidam et
diligentiam.) Societas et rerum communio ¢t dolum et
culpam recipit. D, 50. 17, 23, '
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thall anfwer both for neglect and for accident :
but, where a benefit accrues to both parties, as
in keeping a thing fold, as in hiring, as in por-
tions, as in. pledges, as in partnerfhip, both de-
ceit and negleét make the party liable. Lend-
ing for ufe, indeed, is for the moft part bene-
ficial to the borrower only : and, for this
reafon, the better opinion is that of Q. Muv-
C1us, who thought, that he fhould be refponfi-
ble not only for negle&, buteven for the omif-
Lion of myre than ardinary diligence.(f)”

One

" (/) Incontralibus interdum dolum folum, interdum et
culpam, preftamus ; dolum in depofito ; nam, quianulla
utillitas ejus verfatur, apud quem deponitur, merito dolus
preflatur folus ; nifi forte et merces acceffit, tunc enim, ut
eft et conflitutum, etiam culpa exhibetur; aut fi hoc ab
initio convenit, ut et culpam et periculum przflet is,
penes quem deponitur: fed, ubi utriufque utilitas verti-
tur, ut in empto, ut in locate, ut in dote, ut in pigaore,
utin focietate, etdolus et culpa praftatur.  Commoda-
tum autem plerumque folam utilitatem continet ejus,
cui commodatur ; et ideo verior eft Q. Mucii fententia
exiflimantis et culpam praftandam ct diligentiam, D, 13 -

6. 5. ¢,



24 Tue Law of Wailntetts,

One would fcarce have believed it poflible,
that there could have been two opinions on
laws fo perfpicuous and precife, compofed by
the fame writer, who Was indubitably the beft
-expofitor of his own doflrine, and apparently
written in illuftration of each other ; the firft
comprifing the rule, and the fecond containing
the reafon of it: yet the fingle paflage ex-
tracted from the book on SasINUs has had no
fewer than twelve particular commentaries in
Latin,(g) one or two in Greek,(b) and fome

“in the modern languages of Europe, befides ’
the general expofitions of that important part
of the digeft in which it is preferved. Moft of
thefe I have perufed with more admiration of
human fagacity and induftry than either folid
inftruétion or rational entertainment; for

thefe

(g) Bocerus, Campanus, D’Avezan, Del Rio, Le

Conte, Ritterfhufius, Giphanius, J. Gedefroi, and
others.

(h) The fcholium on Harmenopulus, 1. 6. tit. de Reg,

Jur. n, 55. may be confidered as a ¢ommentary on this
law.
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thefe authors, like the generality of commen-
tators treat one another very roughly on very
little provocation, and have the art rather of
clouding texts in themfelves clear, than of
elucidating paffages, which have any obfcuri-
ty in the words or the fenfe of them. Cam-
raNUs, indeed, who was both a lawyer and
a poet, has turned the firft law of Ulpian into
Latin hexameters ; and his authority, beth in
profe and verfe, confirms the interpretation,
whiclk I have juft given.

"The chief caufes of all this perplexity have
been, firft, the vague and indiftin€&k manner in
which the old Roman lawyers, even the moft
eminent, have written on the fubject ; fecond-
ly, the loofe and equivocal fenfe of the words
diligentia and culpa ; laftly and principally, the
darknefs of the parenthetical clavfe, in bis qui-
dum et diligentiam, which has produced more
doubt, as to its true reading and fignification,
than any fentence of equat length in any author
Greek or Latin. Minute as the queftion con-
cerning this claufe may feem, and dry as it

C certainly |
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certainly is, a fhort examination of it appears
abfolutely neceflary.

The vulgate editions of the pandeds, and
the manufcripts, from which they were print-
ed, exhibit the reading above fet forth ; and it
Kas accordingly been adopted by Cujas, P.
Faser, Lr Coxrtr, DoNELLUS, and msf
others, as giving a fenfe both. perfpicuous in it~
felf and confiftent with the fecand law ; but
the Florentine copy has guidem, and the
copies, from which the Bafilica were tranf-
lated three centuries after JusTINIAN, appear
to have contained the fame word, fince the
Greeks have rendered it by a particle of fimilar
import.  This variation in a fingle letter
makes a total alteration in the whole do&rine
of ULrian; for, if it be agreed, that dil-
gentia means, by a figure of fpeech, a mere
than ordinary degree of diligence, the common
readiny "vill imply, conformably with the fec-
ond law before cited, that ¢ fome of the pre-
ceding contraéts demand that higher degree ;”
but the Florentine sqading will denote, in con-

tradiction
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tradi&tion to it, that ¢¢all of them require more
than ordinary exertions.”

It is by no means my defign to depreciate
the authority of the venerable manufcript pre-
ferved at Florence ; for, although few civilians,
I believe, agree with PoLiTIAN, in fuppofing
it to be one of the originals, which were fent
by Fuftinian himfelf to the principal towns of
Italy,(i) yet it may poffibly be the very book,
“which the Emperor LoTrARIUS II. is faid
to have found at 4malfi, about the year 1130,
and gave to the'citizens of Pifd, from whom it
was_taken near three hundred years after, by
the Florentines, and has been kept by them with
fuperftitious reverence :(%) be that as it may,
the copy deferves the higheft refpe@ ; but if
any proq\f be requifite, that it is no faultlefs
tranfcript, we may obferve, that, in the very law
before us, accedunt is erroneoufly written for
acciduni; and the whole phrafe,indeed, in which

®©
‘ that

(i) Epifi. x. 4. Mifcell. cap. 41. See Gravina. lib. i.
§ 141,
(%) Taurelli, Pref. ad Pand. Florent.

’
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that word occurs, is different from the copy
uifed by the Greek interpreters, and conveys a
meaning, as Bocerus and others have remark-
ed, not fupportable by any principle or an-

alogy.

"This, tvo, is indifputably clear; that the
fentence, 1n bis quidem et diligentiam, is ungrams
maticil, and cannot be conftrued according
to the interptetation, which fome contend for.
What verb is underftood? Recipiunt. Whit
noun? Contraftis. "What then becomes of
the words in his, namely contraclibus, unlefs in
fignify among? And, in that cafe, the dif-
ference between guidem and guidam van-
ithes; for the claufe may ftill import, that
¢ among the prece.ing contrals (that is, in
fome of them ), more than ufual diligence is ex-
a&ted:” in this fenfe the Greek prepofition
feems to have been taken by the fcholiaft on
Harmenopulus ; and it may here be mention-
ed, that diligentia, in the ncininative, appears
in fome old copies, as the Greeks have rendered
it 3 but Accurfius, Del Rio, and a few others,

confider
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confider the word as implying no more than
diligence /n general, and diftinguith it into va-
vious degrees applicable to the feveral con-
tra&s, which Ulpian enumerares. We may
~add, that one or two interpreters, thus explain -
the whole fentence, ¢ in his comtraéiibus qui-
dam jurifconfulti et diligentiam requirunt,” but
this interpretation, if it could be admitted,
would entircly deftroy the authority of the
claufe, and imply, that Ulpian was of a differ-
ent opinion. As to the laft conjecture, that
only certain cafes and circumflances are meaned
by the word guidam, it fcarce deferves to be re-
peated.  On the whole, I ftrongly incline to
prefer the vulgate reading, efpecially as it is
not conjectural, but has the authority of man-
ufcripts to fupport it ; and the miftake of 2
letter might eafily have been made by a tran-
fcriber, whom the psefaces, the epigram pre-
fixed, and other circumftances, prove to have
been, .as Taurelli himfelf admits, a Greek.
Whatever, in fhort, be the genuine words of
this much-controverted claufe, I am perfuaded,
that it ought by no means to be {trained into
C2 an
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an inconfliftency with the fecond law 5 and this
has been the opinion of mgf# foreign juriits
from Azo and Alciat down to Heineccius and
Huber ; who, let their diflenfion be, on other
points, ever fo great, think alike in diftin-
guithing three degrees, of negle&t, which we
may term grofs, ordinary, and flight, and in de-
manding rcfponfibility for thofe degrees ac-
cording to the rule before expounded.

"The law then on this head, which prevail-
ed in the ancient Roman empire, and {till pre-
vails in Cermany, Spain, France, Italy, Hl-
fand, conflituting, as it were, a part of the law
of nations, is in {ubftance what follows.

Grofs negle®, Jata culpa, or, as the Roman
Tawyers moft accurately <all it, dolo proxima,
is in pralice confidered as equivalent to dofus,
or fraud, itfelf ; and confilts, according to the
beft interpreters, in the omiffisn of that care,
which even inattenirve and thoughtlefs men never
Sail to take of their own property : his fault they
juftly hold a violation of good fuith.

Ordinary
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Ordinary negle&, levis culpa, is the want of
that diligence, which the generality of mankind
ufe in their own concerns ; that is, of ordinary
eare.

Slight negle&, leviffima culpa, is the emiffion -
of that care, which wery attentive and wigilarit
perfons take of their own goods, or in other
words, of very cxa? diligence.

Now, in order to afcertain the d;.gree of neg-
le&, for which a man, who has in his po{Tef-
fion the goods of another, is made refponfible
by his contra&l, either exprefs or implied, ci-
vilians eftablith shree principles, which they
deduce from the law of Ulpian on the Edif,
and here it may be obferved, that they fre-
quently diftinguith this law by the name of &7
ut certo, and the other by that of. Contrac-
tus ;1) as many poems and hiftories in ancient

languages

() Orl 5.8 o, ff. Commod. and 1, o3, fF. de reg. jur.
Inflead of /% which is a barbarous corruption of the inis
tial letter of iz lxs many write D for Digef?, with more
clearnefs and propriety,
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languages are denominated from their initial
words.

Firft : In contrafts, which are beneficial
Jelely to the owner of the property halden by
another, no more is demanded of the holder
than good faith, and he is confequently refpon-
fible for nothing lefs than grofs negle& ; this,
therefore, is the general rule in depofits ; but,
in regard to commiflions, or, as foreigners call
them, mandates, and the implied contra&t mego-
tiorum geflorum, a certain care is requifite from
the nature of the thing ; and, as good faith itfelf
demands, that fuch care be proportioned to the
exigence of each particular cale, the law pre-
Jumes, that the mandatary or commiflioner,
and, by parity of reafon, the negotiorum geflor,
engaged at the time of contrallting to ufe a
degree of diligence adequate ta the performance
of the work undertaken.(m)

Secondly : In contralts reciprocally benefi-
cial to both parties, as in thofe of fale, hiring,
pledging,

(m) Spondet diligentiam, fay the Roman lawyers, gerens
o negatio parenm.
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pledging, partnerfhip, and the contraét impli-
ed in joint property, fuch care is exated, as
every prudent man commonly takes of his own goods ;
and, by confequence, the wender, the hirer,
the taker in pledge, the pariner, and the co-pro-
prietor, are anfwerable for ordinary neglect,

Thirdly : In contradls from which a bene-
fit accrues only to him, who has the goods in
his cuftody, as in that of lending for ufe, an
extraordinary degree of care is demanded ; and
the borrower is, therefore, refponfible for flight
negligence.

This had been the learning generally, and
almoft unanimouily received and taught by the
do&tors of Roman law ; and it is very remark-
able, that even Antoine Favre, or Faber, who
was famed for innovation and paradox, who
publithed two ample volumes De Erroribus
Interpretum, and whom Gravina juftly calls the
boldeft of expuofitors and the keeneft adverfary of
the pradtifersy(n) difcovered no error in the

common

(n) Orig. Jur. Civ. lib. i. § 183.
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common interpretation of two eelebrated laws,
which have fo dire&t and fo powerful an influ-
ence over focial life, and which he muft re-
peatedly have confidered : but the younger
Godefroi of Geneva, alawyer confeffedly of
eminent learning, who died about the middle
of thelaft century, left behind him a regular
commentary on the law Contraftus, in which he
boldly combats the fentiments of all his pre-
deceffors, and even of the ancient Romans,
and endeavours to fupport a new fyftem of
his own.

He adopts, in the firft place, the Florentine
reading, of which the ftudent, I hope, has
formed by this time a decided opinion from a
‘preceding page of this eflay.

He cenfures the rule comprifed in the law
8i ut certo as weak and fallacious, yet admits,
that the rule, which He condemns, had the ap-
probation and {upport of Modeftinus, of Pau-
lus, of Africanus, of Gaius, and of the great
Papinian himfelf ; nor does he fatisfaGorily

prove



Tue Law or Wailnrents, 38

prove the fallacioufnefs, to which he objects,
unlefs every rule be fallaeious, to which there
are fome exceptions,  He underftands by
Diligentia thot care, which a wvery attentive
and vigilant man takes of his own property ;
and he demands this care in @/ the eight con-
tra&ts, which immediately precede the difputed
claufe : in the fwe, which follow it, he re=~
quires no more than ordinary diligence. He
admits, however, the three degraes of negle&
above ftated, and ufes the common epithets
levis and leviffima ; but, in order to reconcile
his fyftem with many laws, which evidently
oppofe it, he afcribes to the old lawyers the
wildeft mutability of opinion, and is even
forced to contend, that Ulpian himfelf mug
have changed his mind.

Since his work was not publifhed, I be-
lieve in his life-time, there may be reafon to
fufpe&, that he had not completely fettled his
own mind ; and he concludes, indeed, with
referring the decifion of every cafe on this

head
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head to that moft dangerous and moft tremen-
dous power, the difcretion of the judge.(7)

The triple divifion of pegieéts had alfv been
highly cenfured by fome lawyers of reputation.
Zafius had very- juftly remarked, that neglects
differed in degree; but net in fpecies ; addingy
¢¢ that he had no objeétibn to the ufe of the
words Jevis and leviffima, merely asterms of
pradtice adopted in courts, for the morc eafy
diftin@ion between: the different degrees of
care exaed in the performance of different
contra&s :(p)” but Donellus, in oppofition to
his ‘mafter Puaren, infifted that /levis and levif-

Jima differed in found only, not in fenfe ; and at-

tempted to prove his affertion triumphan ﬂy by

a regular fyllogyfm ;/¢) the minor prcrpoﬁ;
‘ tion

(o) **Ego certt hac in re cenflentibus accedo, vix

quidqaam generalilis definiri pofle ; remque hanc ad are
&itrium judicis, prout res efl, referendam.” p. 131.

" (p) Zas. Singul. Refp. V'b. i. can. 2,

(g) ¢ Quorum definitiones exdem funt, ea inter fe
funt eadem ; lewis autem culpz et levi/Fme una ¢t eadem
definitio eft : utraque igitur culpa cadem.” Comm. Jur.
Civ. lib. xvi. cap. 7.
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tion of which is raifed on the figurative and
inaccurate manner, in which pofitives are
often ufed for fuperlatives, and converfely,
even by the beflt of the old Roman lawyers.
True it is, that, in th&law Contracius, the di-
vifion appears to be rwsfeld only, dolus and
culpa; which differ in fpecies, when the firft
means aftual fraud and malice, but in degree
merely, when it denotes no more than grofs
neglect; and, in either cafe, the {fecond branch,
being eapable of 7cre and icfs, may be fubdi-
vided into ordinary and flig5t ; a {ubdivifion,
which the law 87 uf certo obvioufly rcquires :
and thus are both laws perfe&ly reconciled,

We may apply the fame reafoning, changing
what fhould be changed, to the #riple divition
of diligence ; for, when gosd faith is confidered
as implying at leaft the exertion of /ighs atten~
tion, the other branch, Care, is {ubdivifible
into ordinary and extrasrdinary ; which brings
us back to the number of degrees already eftab-
lithed both by the analyfis and by authority.

Neverthelefs,
D
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Neverthelefs, a fyftem, in one part entirely
new, was broached in the prefent century by
an advocate in the parliament of Paris, who
may, probably, be now hvmg, and poflibly in
that profeflional ﬁauon, to which his learning
and acutenefs juftly entitle him. I fpeak of
M. Le Brun, who publithed, not many years
ago, an Effuy on Refponfibility for Negleft,(r)
which he had nearly finifhed, before” he had
feen the commentary of Godefroi, and, in all
probability, without ever béing acquainted
with the opinion of Danellus.

This author fharply reproves the #riple di-
vifion of neglels, and feems to difregard the
rule concerning a benefit arifing to doth, or to
ene, of the contraling parties ; yet he charges
Godefroi with a want of due clearnefs in his
. ideas, and with 2 palpable mifinterpretation of
feveral laws. He reads in bis quidem et diligen-
tiam ; and that with an air of triumph ; infin-
uating, that quidam was only an artful conjec-

ture

(r) Effai fur la Preftation des Fautes, & Paris, chez
Seugrain, 1764.
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ture of Cujas and Le Cunte, for the pnrpofe of
eftablithing their {yftera ; and he fupports his
own reading by the authority of the Bafilica ;
an authority, which, on another occafion, he
depreciates.  He derides the abfurdity of per-
mitting negligence in any contra&, and urges,
that fuch permiffion, as he calls it, is againft
exprefs law : ¢ now, fays he, where a con-
tralt is beneficial to both parties, the doctors
permit flight negligence, which, how flight
foever, is flill negligence, and ought always to
be iahibited.” He warmly contends, that the
Roman laws, properly underftood, admit only
two degrees of diligence ; one, meafured by
that, which a prsvident and attentive father of a
Jamily ules in his own concerns ; another, by
that care, which the individual party, of whom
it is required, 7s accuflomed to take of his own
pofféffiens ; and he, very ingenioufly, fubftitutes a
new rule in the place of that which he reje@s;
namely, that, when tie things in queflion are the
fole property of the perfm, to whom they muf} be
reflored, the holder of them is obliged to keep
them with the fi7/2 degree of diligence ; whence
he
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he decides, that a borrower and a hirer are re-
fponfible for precilely the fame neglect ; that
2 vender, who retains for a time the cuftody
of the goods fold, is under the fame obligation,
in refpeét of care, with a man, who undertakes
to manage the affairs of another, either without
his. requeft, as a negotiorum gcﬁar,l or with it
as a mandatary : ¢ but {ays he, when the things
are the joint property of the parties contralling,
10 higher diligence can be required than the
fecond degree, or that, which 'the aéfiig party
commonly ufes in his own affairs ; and itis
fufficient, if he keep them as he keeps bis own.”
"This he conceives to be the diftinftion between
the eight contralls, which precede, and the
{wo, which follow, the words /n his quidem et
diligentiam.

Throughout his work he difplays no fmall
fagacity and erudition, but fpeaks with too
much confidence of his own decifions, and with
too muich afperity or contempt of all other in-
terpreters from Bartolus to Vinnius.

At
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At the time when this author wrote, the
learned M. Pothier was compofing fome of his
admirable freatifes on all the different fpecies
of exprefs, or implied, contrats ; and here I
feize with pleafure an opportunity of recom-
mending thofe treatifes to the Engli/hb lawyer,
exhorting him to read them again and again ;
for, if his great mafter Littleton has given him,
as it muft be prefumed, a tafte for luminous
method, appofite examples, and a clear manly
ftyle, in which nothing is redundant, nothing
deficient, he will furely be delighted with
works, in which all thofe advantages are com-
bined, and the greateft portion of which is law
at /Vefiminfter as well as at Qrleanss(s) for
my own part, I am fo charmed with them,
that, if my undiﬂ‘cmbledv fondnefs for the ftudy
of jurifprudence were never to produce any
greater benefit to the public, than barely the
introdution of Pothier to the acquaintance of

my

(s) Qeuvres de M. Pothier, 3 Paris chez Debure : 28
volumes in dusdecimo, or 6 in quarto. The illuftrious aww

thor died in 1772.

D2
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my countrymen, I fhould think that I had in
fome meafure difcharged the debt, which every
man, according to lord Coke, owes to his pro-

Seffion.

To this venerable profeffor and judge, for
he had fuftained both chara&ers with deferved
applaufe, Le Brun fent a copy of his little
work ; and M. Pothier honoured it with a
thort, but complete, anfwer in the form of a
General Obfervation cn his Treatife ;(t) declar-
ing, at the fame time, that be would net enter
ints a literary conteft, and apologizing for his
fixed adherence to the ancient fyftem, which
he politely alcribes to the natural bias of an old
man tn fayour of opinions formerly imbibed. This
is the fubftance of his anfwer : <¢that he can
difcover no kind of abfurdity in the ufual dis
vifion of neglec? and diligence, nor in the rule,
by which different degrees of them are applied
to different contralls ; that, to fpeak with

ftrick

(t) Itis printed apart, in fourteen pages, at the end of

bus treatife on the Marriage contralt,
»
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ftrict propriety, negligence is not permitted in
any ‘contra&, but & lefs rigarous conflruction
prevails in fome than in others ; that a Airer,
for inftance, is not confidered as negligent,
‘when he takes the fame care of the goods hir-
ed, which the generality of mankind take of
their own ; that the lefter 1o hire, who has his
reward, muft be prefumed to have demanded
at firt no bigher degree of diligence, and
cannot juftly complain of that inattention,
which in another cafe might have been culpa-
ble ; for alender, who has #o reward, may fairly
exadt from the borrower that extraordinary de-
gree of care, which a wery attentive perfon of bis
age and gquality would certainly have taken ;
that the diligence, which z5e individual party
commanly ufes in his own affairs, cannot proper-
ly be the obje& of judicial inquiry ; for every
truftee, adminiftrator, partner or co-proprie-
tor, mult be prefumed by the court, auditors,
or commiflioners, before whom an account is
taken, or a diftribution or partition made, to
ufe in their own concerns fuch diligence, as is
-commonly ufed by all prudent men ; that it is a
violation
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violation of good faith for any man to take lefs
care of another’s property, which has beerrin-
trufted to him, than of his own ; that, confe-
quently, the author of the new f{yftem de-
mands, no more of a partner or joini-owner
than of a depofitary, who is bound to keep the
goods depofited as be keeps his own; which is
dire&tly repugnant to the indifputable and un-
difputed fenfe of the law Contractus.”

I cannot learn whether M. Le Brun ever
publifhed a replyy but am ing_lgined to believe,
that his fyftem has gained very little ground in
France, and that the old interpretation con-
tinues univerfally admitted on the continent
both by theorifts and pralifers.

Nothing material £an be added to Pothier’s
argument, which, in my humble opinion, is
unanfwerable ; but it may not be wholly ufe-
lefs to fet down a few general remarks on the
controverly : particular obfervations might be
multiplied without end.

The
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The only ¢ffential diffcrence between the
fyftcms of Godefroi and Le Brun 1clates to the
fwo contradls, which follow the much difputed
claufe 5 for the Swifs lawyer makes the part-
ner and co-proprictor anfwerable for ordinary
negle&t, and the French advocate demands no
more from them than common henefly ; now, in
this refpe@, the error of the fecond {yftem, has
been proved to demonttration ; and the author
of it himfelf confefles’ ingenfouﬂy, that the
other part of it fails in the article of Mar-

riage-portions.(u )

In regard to the divifion of negle&t and care
into three degrees or two, the difpute appears
to be merely verbal ; yet,even on this head,
Le Brun feems to be {elf-confuted : he begins
with engaging to prove ¢“that only swe degrees
of fault are dillinguifhed by the laws of
Rome,” and ends with drawing a conclufion,
that they acknowledge but sze degree ; now,
though this mnobt be only a flip, yet the Whole

tenor

{u) Sce p. 71, note, and p. 126,
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tenor of his book eftablithes rw> modes of dili-

genee, the omiffions of which are as many neg-
1e@s ; exclufively of grofs negled, which he
likewife admits, for the culpa levifima, only is
that which he repudiates. Itis true that he gives
no epithet or name to the omiffion of Lis fecond
mode of care ; and, had he fearched for an ep-
ithet, he could have found no other than grefs ;

which would have demonftrated the weaknefs

of his whole fyftem.(v)

The difquifition amounts in fall to this:
from the barrennefs or poverty, as Lucretius
callsit, of the Latin language, the fingle word
eulpa includes, as a generic term, various de-
grees or thades of fault, which are fometimes
diftinguifhed by epithets and fometimes left with-
out any diftinétion but the Greek, which is rich
and flexible, has a term expreflive of almoft
every thade, and the tranflators of the law
‘Contraftus aually ufe the word jasuuts and
buirar, Which are by no means {ynonymous,
the former implying a certain eafinefs of mind
k or
(v) See Pages, 32. 73. 74+ 149.
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or remiffirefs of altention, while the fecond im-
ports a higher and more culpuble degree of
negligence.(w) This obfervation, indeed,
feems to favour the fyftem of Godz/7s: ; but 1lay
no great ftrefs on the mere words of the tranfla-
tion, as I cannot perfuade myfelf that the Greek
jurilts under Baifilus and Leo, were perfeiily
acquainted with the niceties and genuine purity
of their language ; and there are invincible rea-
fons, as I hope, it has been proved, for re-
je@ing all fyftems but that, which Pothier

has recotmended and illuftrated.

I come now to the laws of our own coun-
try, in which the fame diftin&ions and the
fame rules, notwithftanding a few clathing
authorities, will be found to prewail ; and here
I might proceed chronologically from the old-

eft

(w) Bafilica, 2. 3. 23. See Demofth. 3 Phil. Retfie’s
edit. I. 113, 3. For levifima calpa, which occurs but
once in the whole body of Roman law, fafuuin {ecms the
proper word in Greek ; and it is aflually fo ufed in the
Bafilica, 6o. 3. 5. where mention is made of the Aguilian
Taw, in qud, fays Ulplan, ¢ levifima calpa venit D.

9. 2 44
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elt Year-book or Treatife to the lateft adjudged
Cafe ; but, as there would be a moft unpleafing

drynefs in that method, 1 think it better to ex-

‘amine feparately every diftin& fpecies of bail-

ment, obferving at the fame time, under each
head, a kind of hiftorical order. It muft have
occurred to the reader, that I might eafily
have taken a wider field, and have extended
my inquiry to every poflible cafe, in which a
man paffeffes for a time the goods of another ; but
I chofe to confine myfelf within certain limits,
left, by grafping at too vaft a fubje&, I thould
at laft be compelled, as it frequently happens,
by accident or want of leifure, to leave the
whole work unfinithed : it will be fufficient to
remark, that the rules are in general the fame,

by whatever means the goods are /egz/ly in the

hands of -the poffeffor, whether by delivery

from the owner, which is a proper bailment, or
from any ‘other perfon, by finding,(x) or in
confequence of fome diftin& contract.

Sir

{%) Do&. and Stud. dial. 2. ch. 38. Lord Raym. geg.
917. Sce Ow, 141, 1. Leon. 224. 1 Cro. 219, Mulgrave
and Ogden.
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Sir John Holt, whom every Engli/h man
fhould mention with refpe&, and from whom
#o Englifh lawyer fhould venture to diflent
without extreme diffidence, has taken a com-
prehenfive view of this whole fubjet in his
judgment on a celebrated cafe, which fhall
foon be cited at length ; ‘but, highly as I ven-
erate his deep learning and fingular fagacity, 1
thall find myfelf conftrained, in fome few in-
ftances, to differ from him, and fhall be pre-
fumptuous enough to offer a corretion or two
in part of the do&rine which he propounds in
the courle of his argument./y)

His divifion of bailtnents into fx forts ap-
pears, in the firft place, a little inaccurate ; for,
in truth, his fif#h fort is no more than a branch
of his #hird, and he might with equal reafon
have added a feventh, fince the fifth is capable
of another fubdivifion. I acknowledge, there.
fore, but five [pecies of bailment ; which I thall
now enumerate and define, with all the Leatin

" names,
(y) Lord Raym. g1s,

E
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names, one or two of which lord Holt has
omitted. 1. Depofitum, which is a naked
bailment, without reward' of goods, to be kepe
for the bailor. 2. Mandaturd, or commiffion ;
when the mandatary undertakes, without rec-
ompenfe, to do fome ai? about the things bailed,
or fimply to carry them ; and hence Sir Henry
Finch divides bailment into two forts, to kesp,
and to emply.(z) 3. Commodatum, or lan
Jor ufe ; when goods are bailed, without pay,
to be ufed for a certain time by the bailee.
4~ Pignori acceptum ; when a thing.is -bailed
by a debtor to his creditor in pledge, or wsa
fecurity for the debt. 5. Locatum, or hiring,
which is always for a4 reward ; and this. bail-
ment is either, 1. locatio rei, by which the hirer
gains the temporary ufe of the thing ; or, 2. /-
catio operis faciend, when work and labour, or
care and pains, are to be performed or beftow-
ed on the thing delivered ; or, 3. Jocatio operis
mercium vehendarum, when goods are bailed for
the purpofe of being carried from place to place,
either 1o a public carrier, or to a private perfon.

d, The
(z) Law, B. 2. ch,18,



Tur La or Wueilueats. [+

I. The moft ancient cafe, that I can find
in our books, on the doctrine of Depofits (there
were others, indeed, a few ycars earlier, which
turned on points of pleading) was adjudged in
the cighth of Edward II. and is abridged by
Fitzherbert.(a) It may be called Bonion’s
cafe, from the name of the plaintiff, and was,
in fubftance, this :. An adion of detinue was
brought for feals, plate, and jewels, and the de-
fendant pleaded, ¢¢ that the plaintiff had bailed
to him a cheft fo bz kept, which cheft was l:ck-
ed ; that the bailor him{elf took away the key,
without informing the bailee of the contents ; that
robbers came in the night, broke open the defend-
ant’s chamber, and carricd off the cheflt into
the fields, where they forced the lock, and took
out the contents ; that the defendant was robbed
at the {ame time of his own goods.” The plain-
tiff replied, ¢¢ that the jewels were delivered,
in a cheft not Jocked, to be reftored at the pleaf-
ure of the bailor,” and s sAs, it is {aid, iffue
was jorned.

Upon

_{2) Mayn, Edw, 11, 275. Fitzh, Abr, #it. Detinue, 59.
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Upon this cafe lord Hclr obferves, ¢ that he
cannot fee, why the bailee thould not be charg-
ed with goods /# a cheft as well as with goods
out of a cheft ; for, fays he, the bailee has as
little power over them, as to any benefit, that
he might bave from them, and as great power
to defend them, in one cafe as in the other.(4)”
The very learned judge was diffatisfied, we fee,
with Sir Edward Coke’s reafon, ¢¢ that, when
the jewels were locked up in a cheft, the bailee
was not in fa& -trufted with them./c) Now
there was a diverfity of opinion, upon this
very point, among the greateft lawyers of
Rome ; for < it was a queftion, whether, if a
box fealed up had been depofited, the box only
fhould be demanded in an aéion, or the clothes
which it contained, .fhould alfo be fpecificd ;
and Trebatius infifts, that the box only, not
the particular contents of it, muft be fued for;
unlefs the things were previoufly fhown, and
ihen depofited : but Labeo afferts, that he

who

(6) Lord Raym. g14.

(c) 4 Rep. 84,
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who depofits the box, depofits the con-
tents of it; and ought therefore to de-
mand the clothes themfelves. What then,
if the depofitary was ignorant of the contents £
it feems to make no great difference, fince he
took the charge upon himfelf ; and I am of
epinion, fays Ulpian, that, although the box
was fealed up, yet an allion may be brought
for what it contained.(d)” This relates chief-
ly to the form of the libel ; but, furely, cafes
may be put, in which the difference may be
very material as to the defence. Diamonds,
gold, and precious trinkets, ought from their
nature to be kept with peéuliar care under
lock and key: it would, therefore be grofs
negligence in a depofitary to leave fuch a de-
pofit in an open antichamber, and ordingry neg-
le€t at leaft, to let them remain on his table,
where they might poflibly tempt his fervants ;
butno man can proportion his care to the
nature of things, without knowing them :

peahaps,

(@) D. 16, 3. 1. 41,
E2
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perhaps, therefore, it would be no more than
flight negle&, to leave out of a drawer a box
or eafket, which was neither known, nor could
juftly be fufpeéted, to contain diamonds; and
Domat, who prefers the opinion of Trebatius,
decides, ¢ that in fuch a cafe, the depofitary
would only be obliged to reftore the cafket, as
it was delivered, without being refponfible for
_the contents of it.” I confefs, however, that
anxioufly as I wifh on all occafions to fee
authosities refpelted, and judgements holden
{acred, Bonion’s cafe appears to me wholly
incomprehenfible ; for the defendant, inftead
of having been grofsly negligent (which alone
could have expofed him to an action), feems to
have ufed at leaft ordinary diligence ; and, af-
ter all, the lofs was occafioned by a burglary,
for which no bailee can be refponfible with-
out a very fpecial undertaking. The plea,
therefore, in this cafe was good, and the repli-
cation, idle ; nor could I ever help fufpeting
a miftake in the lat words alis quod non ; al-
though Rishard de Winshedon, or whoever was
the
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the compiler of the fable to this Year-book,
makes a diftin&ion, that, ¢ if jewels be bail-
ed to me, and [ put them into a cafket, and
thieves rob me of 1hem in the night time, 1 am
anfwerable ; not, if they be delivered to me in
a cheft jealed up ;7 which could never have
been law ; for the next oldef® cafe, in the book
of Ajife, contains the opinion of chief juftice
Thorpe, that ¢¢ a general bailee 7o keep is not
refponfible, if the goods be flolen, without his
grofs negle& ;(e)” and it appears, indeed,
from Firzherbert, that the party was driven to
this iffue, ¢ whether the goods were taken
away by roblers.”

By the Mofaic inflitutions, ¢ if a man de-
livered to his ncighbour money or ftuff o keep
and it was flolen out his houfe, and the thief
could not be found, the mafter of the houfe
was to be brought before the judge, and to be
difcharged, if he could f{wear, that he had not

put

{e) 29 AfL. 28. Bro. Abr, 41, Bailment, pl. 7.
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put his hand unto his neighbour’s goods,(f)”’
or, as the Roman author of the Lex Dei tran{-
lates it, Nibil fe neguiter geffyfe ;(g) but a dif-
tin&ion feems to have been made between 2
ftealing by day and a ftealing by night ; () and
“ if cattle were bailed and ftolen, (by day I
prefume) the perfdn, who had the care of them,
was bound to make reftitution to the own-
er 3(i)” for which the reafon feems to be, that
when cattle are delivered 70 be kept, the bailee is
rathier a mandatary than a depofitary, and is,con-
fequently, obliged to ufe a degree of diligence
adeguate to the charge : now fheep can hardly
be ftolen in the day-time without fome negle&t

. of the thepherd ; and we find that, when Ja-
cob, who was, for a long time at leaft, a bailee
of a different fort, as be had a reward, loft of
. any

() Exod. xxii. 7, 8.

(g) Lib. 10. De Depofito. This book is printed in
the {ame volume with the T/eodofian Code, Paris, 1586,

(%) Gen. xxxi. 39.
(¢) Exod. xxii. 12,



Tuer Law or Wailments, 57

any of the beafts intrufted to his care, Laban
made him anfwer for them whether ftolen by

day or ftolen by night./£)”

Notwithftanding the Ligh antiquity as well
as the maniicft good fenfe of the rule, a con-
trary doctrine was advanced by Sir Edward
Coke in his Reports, and afterwards deliberate-
ly inferted in his Cummeniary on Littleton, the
great refult of all his experience and learning ;
namely, ¢ that a depofitary is refponfible, if
the goods be ftolen from him, unlefs he accept
them fpecially 7o keep as his ctwn,” whence he
adviles all depofitaries to make a fpecial accept~
anee.(7) 'This opinion, fo repugnant to nat--
ural reafon and the laws of all other nations, he
grounded partly on fome other broken cafes in
the Year-books, mere converfations on the
bench or loofe arguments at the bar ; and part-
ly on Southcote’s cafe, which he has reported,
and which by no means warrants his dedudion

from

() Gen. xxxi. 39.
(1) 4 Rep. 83.b. 1Infl. 89,2, b,
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fronrit. As 1 Pumbly conceive that cafe to
be law, though-the do&rine of the learned re-
porter cannot in all points be maintained. I
fhall offer a few remarks on the pleadings in.
the caule, and the judgment given on them.

Southcote declared in detinue, that he had
delivered goods to Bennet, fo be by bim fafely
kept ; the defendant confeffed fuch delivery,
but pleaded in bar, that a certain perfon ftole
them out of his poffeffion ; the plaintiff repli-
ed, protefting that he had not been robbed;
that the perfon named in the plea wasa fervant
of the defendant, and demanded ' judgment ;
which, on a general demurrer to the replica-
tion, he obtained. ¢ The reafon of the judg-
ment, {ays lord Coke, was, becaufe the plaintiff
had delivered the goods to be fafely kept, and
the defendant had taken the charge of them up-
on himfelf, by accepting themon fuch a delive-
ry.” Had the reporter ftopped here, I do not fee
what poflible objection could have been made ;
but his exuberant erudition boiled over, and

produced
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produced the frothy .conceit, which has occa-
fioned fo many refleions on the calc itfelf
namely, ¢ that to keep and to keep fafely are
one and the fame thing;” a netion, which
was denied to be law by the whole court in the
time of chief juflice Ho/z.(m)

It is far from my intent to fpeak in deroga-~
tion of the great commentator on Littleton ;
fince it may truly be afferted of him, as Quix-
tilian {aid of Cicero, that an admiratior of bis
works is a fure mark of fome proficiensy in the
Sudy of the law ; but it muft be alldwed, that
his profufe learning often ran wild, that he
has injured many a good cafe by the vanity of
thinking to improve them,

The pleader, who drew the replication in
Southcote’s cafe, muft have entertained an idea,
that the blame was greater, if a fervant of the
depofitary flole the goods, than if a mere
ranger had purloingd them ; fince the defend-

ant

(m) Ld Raym, 911, margin.
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ant ought to have been more on his guard
againft a perfon who had fo many opportuni-
ties of ftealing 5 and it was his own fault, if he
gave thofe opportunities to 2 man, of whofe
honefty he was not morally certain : the court
we find, rejected this diftinétion, and alfo held
the replication informal, but agreed that no
advantage could be taken on a general demur-’
rer of fuch informality, and gave judgment on
the {ubftantial badnefs of the plea.(») If the
plaintiff, inftead of replying, had demurred to
the plea in bar, he might have infifted in argu-
ment, with reafon and law on his fide, ¢ that,
although a general bailee 7o keep be refponfible
for grofs negle@ anly, yet Bennet had, by a fpe-
eial acceptance, made himfelf anfwerable for
ordinary negle& at leaft ; that it was ordinary
neglect, to let the goods be foler out of his pof-
feflion, and he had not averred, that they were
Rolen without his defaulz‘ ; that hie ought to have
put them into a fafz place, according to his
undestaking, and have kept the key himfelf ;
that

{23 ¢ Cro. 814,
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that the fpecial bailee was reduced to the clafs
of a condullor operis, or a workman for hire ;
and that a tailor, to whom his employer has
delivered lace for a fuit of clothes, is bound, if
the lace be flolen, to reftore the value of it.(s)”
This reafoning would not have been juft, if the
bailee had pleaded, as in Benion’s cafe, that he
had been ribbed by wiolence, for no degree of
care can in general prevent an open robber :
impetiis predonum, fays Ulpian, ¢ nulle pm‘f
lantur.

Mr. Juftice Powell, fpeaking of Southcote’s
cafe, which he denies to be law, admits, that,
< if

(o) « Alia et furti rago ; id enim non cafus, fed levi
eulpe, fermt alcribitur,”  Gothfr. Comm. in L. Con-
trafus, p. 145. See D. 17, 2. 52. 3. where {ays the an-
notator, ‘¢ Adverfus Jatrones parum prodeft cuftodia ; ad-
verlus furem prod e poteR, fi guis advigilet.” See alfo
Poth. Contrat de Louzge, n. 429. and Contrat de Pret &
ufage, . 53. So by Jultice Coutefmore, ** Si jeo grante
byens a un home a garder a mon oeps, fi les byens, per
Jon mefgarde font embles, il fera charge 2 moy de mefmes
les byens, mez 57l foit 7obbs de mefmes les byens, il el
excufable per le ley.’” 10 Hen, VI, 21.

F
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“ if a man does undertake fpecially to keep
goods fafely, that is a warranty, and will ob-
lige the bailee to keep them fafely againft per-
ils, where he has a remedy over, but not againft
thofe where he has »s remedy over.(p)” Onc is
unwilling to fuppofe, that this learned judge
had not read lord Coke’s report with attention ;
yet the cafe, which he puts, is precifely that
which he oppofes, for Bennet /¢ undertake
“ to keep the gz)ods fafely ;” and, with fub.
miflidn, the degree of care demanded, not the rem-
edy over, is the true meafure of the cbligation ;
for the bailee might have his appeal of robbery,
yet he is not bound to keep the goods againft
robbers without a moft exprefs agreement.(q)
This, I apprehend, is all that. was meaned by St.
German, when he fays, ¢ that, if 2 man have
nothing for keeping the goods bailed, and
promife, at the time of the delivery, to reftore
them fafe at his peril, he is not refponfible for
mere cafualties /(r)” but the rule extradted from

' ’ this

(#) Ld. Raym. g1e.
(g) Sho. pl. 166,
{r) Do&. and Stud. dial. 2, chap. g8.
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this patlage, ¢ that @ /perial acceptance to keep
Jofely, will not charge the bailee againft the
alts of the wrongdocrs,(;)” to which purport
Hobart alfo and Croke are cited, is too general,

and muft be confined to aéls of widlence.

I cannot leave this point, without remark-
ing, that a tenant at w:il, whole intereft, when
he has rentfree, the Romans called Precarium,
flands in a fituation exa&ly parallel to that of
a depofitary ; for, although the contra& be
for his benefir, and, in fome inftances, for his
bencfit only, yet he has an intereff in the land
till the will is determined, ¢ and, our law
adds, it is the folly of the leffor, if he do not
reftrain him by a fpecial condition :” thence it
was adjudged, in the Countefs of Skrewflury’s
cafe, ¢ that an a&tion will not lie againft a ten-
ant at will generally, if the houfe be burned
through his negle& :(#)” but, fays juftice Pow-
ell,  had the a&tion been founded on a fpecial
undertaking, as that, in confideration that the
leffor' would let him live in the houfe, he would

deliver
(s) Com. 185. Ld. Raym. g13;.

(t) 5Rep. 13, b.
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deliver- it up in as good repair as it then was in,

fuch an a&ion would have been maintaina-
)

ble.(u)

It being then eftablithed, that a bailee of the
frf? fort is anfwerable only for a fraud, or for
grofs negle&, which is confideredas evidence of
it, and not for fuch ordinary inattentions as may
be compatible with goed faith, if the depofitary
be himfelf a carelefs and inaiicntive man ; a
queftion may arife, whether, if proof be given,
that he is, in truth, very thoughiful and vigilant
in his own concerns, he is not bound to reftitu-
tion, if the depofit be loft through his negle,
cither ordinary or flight ; and it feems eafy to
{upport the affirmative ; fince in this cafe the
meafure of diligence is that, which the bailee
ufes in his own affairs. It muft however be
confefled, that the charaller of the individual
depofitary can hardly be an objeét of judicial
difculion: if he be flightly or even ordinarily,
negligent in keeping the goods depofited, the

favourable

(u) Ld_. Raym, 911,
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favourable . prefumtion  is, that he is equally
negle@tful of his own property ; but this pre-
fumption, like all others, may be repelled, and,
if it be proved, for inftance, that, his houfe,
being on fire, he faved his own goods, and,
having time and power to fave alfo thofe de-
pofited, {uffered them to be burned, he fhall
reftore the worth of them to the owner./w)
If, indecd, he have time to fave only one of
two chefts, and one be a depolit, the other his
own property, he may jultly prefer his own ;
unlefs that contain things of {mall comparative
value, and the other be full of much more
precious goods, as fine linen or filks; in
which cafe he ought to fave the more valuable
chelt, and has a right to claim indemnification
from the depofitor for the lofs of his own..
Still farther ; if he commit even a grofs neg-
lect in regard to his own goods as well as thofe
bailed, by which both are loft or damaged, be
cannat be fma’ to have vidated good faith, and
“Ythe

(w) Poth. Contrat de Dépie, n. - 29  Stiernh, d¢ Fure
Sacon, 1, 2. ¢, 5

F2
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the bailor mu#t impute to his own folly the
confidence which he repofed in fo improvident
and thoughtlefs a perfon.(x)

To this principlé, that a depofitary is an-
fwerable only for grofs negligence, there are
fome exceptions.

; e

- Firlt, as in Southcote’s cafe, where the
bailee, by a_fpecial agreement, has engaged to
-anfwer for more : ¢ Si quid nominatim con-
venit,” fays the Roman lawyer, ¢ vel plus vel
minus in fingulis contra&ibus, hoc fervabitur
quodq initid convenit ; legem enim contraétui
dedit ;(y)” but the opinion of Celfus, that an
agreement fo difpenfe with deceit is void, as be-
ing contrary to good morals and decency, has
the affent both of Ubhian ard our Englifp
courts.(z)

Secondly ;

{*) Bra@. 9g. b. Juflin. JToft, 1. 3. tit. 15.
{») L Contratius 23. D. de reg. jur.
4£2) Do&. and Stud, dial. 2, chap. g8,



Tue Lot or Wailnentd, 67

Secondly ; when a man fpontaneoufly and
officioufly propofes to keep\ the goods of an-
other, he may prevent the owner from intrufling
them with a perfon of mare approved vigilance ;
for which reafon he takes upsn himfelf, accord-
ing to Julian, the rifk of the depofit, and becomes
refponfible at leaf?t fur ordinary negleéd, but not for

mere cafualties.(a)

‘Where things are depofited through neceflity
on any f{udden emergence, as a fire or a thip-
wreck, M. Le Brun infifts, <¢ that the depofi-
tary mult anfwer for Zefs than grofs negledt,
how carelefs foever he may be in his own af=
fairs ; fince the preceding remark, that a
man, who repofes cenfidence in an improvident
perfon, mufl impute any lofs te his own folly, is
inapplicable to a cafe, where the depofit was
not optional : and the law ceafes with the rea-
Jomof it (b);” but that is not the only reafon ;
and, though it is an additional mistortune, for

a man

{a) D. 16, 3. 1. 35
{6} D¢ la Preflation des Fautes, p. 77.
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a man in extreme hafte and deep diftrefs to
light upon a ftupid or inattentive depofitary,
yet I can hardly perfuade myfelf, that more
than perfet good faith is demanded in this
cafe, although, a violation of that faith be
¢ertainly more criminal than in other cafes,
and was therefore punithed at Rome by a for-
feiture of the double value of the goods de-
pofited.

In thefe circumftances, however, a ben-
evolent gffer of keeping another’s proper-.
ty for a time would not, I think, bring
the cafe within Fulian’s rule before men-
tioned, fo as to make the perfon offer-
ing anfwerable for flight or even ordinary,
negligence ; and my opinion is confirmed by
the authority of Labeo, who requires no more
than good faith of a negotiorum geflor, when
¢ affeCione coadtus, ne bona mea diftrahan-
tur, negotiis {¢ meis obtulerit.” '

Thirdly ; when the bailee, improperly call-
ed a depofitary, either direéily demands and re-
ceives
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ceives a reward for pis care, or takes the
chargc of goods in gonfequence of fome Jucra-
tive contract, he becomes anfwerable for or-
dinary negledt s fince, in truth, he is in both
cals a conduclor cherisy and lets ot his men-
tal labour at a juft price: thus, when clothes
are left with a man, who is paid for the ufe
of his bath, or a trunk with an inn-keeper or
his fervants, or with a ferryman, the bailees
are as much bound to indemnify the owners,
if the gnods be loft or damaged through their
want of ordinary circumfpe&ion, as if they
were to receive a {tipulated recompenfe for
their attention and pains ; but of this more ful-
ly, when we come to the article of hiring.

Fourthly ; when the bailee alone receives ad-
vantage from the depofit, as, if a thing be bor-
sowed on a future event, and depofited with
the intended borrower, until the event hap-
pens, becaufe the owner, perhaps is likely to
be abfent at the time, fuch a depofitary muft
anfwer even for flight negligence ; and this
bailment, indeed, is rather a /oan than a de-

pofit,
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pofit, in whatever light it may be confidered
by the parties. Suppofe, for example, that
Charles, intending to appear at a mafked ball
expected to be given on a future night, re-
quefts George to lend him a grefs and jewels
for that purpofe, and that Geosrge, being oblig-
ed to go immediately into the country, dcfircs
Charles- to keep the drefs till his return, and,
if the ball be given in the mean time, to wear
it ; this feems to be a regular /oan, although the
original purpofe of borrowing be future and
contingent,

~ Since, therefore, the two lait cafes arc not,
in ftri&t propriety, depsfits, the exceptions to
-the general rule are reduced to two only ; and
the fecond of them, I conceive, will not be
rejected by the Englifh lawyer, although I rec-
olle€t no decifion or didum exaétly conform-
able to the opinion of Fulian, |

Clearly as the obligation to reffore a depofit
flows from the nature and definition of this
contradl, yet, in the reign of Elizabeth, when

it
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"

ithad been adjudged, confiftently vith common
fenfe and commen honefty, ¢ that an a&ion on
the cafe lay againft a man, who had not perform-
ed his promife of delivering, or delivering over,
things bailed to him,” thatjudgment was reverf-
ed ; and, in the 6th year of James, judgment for
the plaintiff was arrefted in a cafe exaétly fim-
ilar :(¢) it is no wonder that the profeflion
grumbled, as lord Holt fays, at fo ablurd a re-
verfal 5 which was itfelf moft juftly reverfed a
few years after, and the firft decifion {olemnly
eftablithed.(d) '

~ Among the curious remains of Aitic law,
which philologers have collefted, very little
relates to the centraéts, which are the fubjeét
of this effay ; but I remember to have read of
Demofthenes, that he was advocate for a per-
fon, with whom three men had depofited fome
valuable utenfil, of which they were joint
owners ; and the depofitary had delivered it to

one

(c) Yelv, 4. 5o. 128,
{d) 2 Cro, 667, Wheatly'and Law.



w2 Tae Ao oF Wailtents,

ene of them, of whofe knavery he had no fuf-
picion 3 upon which the other rwo brought an
a&ion, but were nonfluited on their own evi-
dence, that there was a third bailor, v hom they
had not joined in the fuit ; for the truth not
being proved, Demofthenes infifted, that his cli-
ent could not legally reflore the depofity unlefs all
three proprietors were ready to recetve i ; and
this do&irine was good at Rome as well as at
Athens, when the thing depofited was in its na-
ture incapable of partition : it is alfo law, I
apprehend, in Weftminfter hall.(e)

The cbligation to return a depofit faithfully
was, in very early times, holden facred by the
Greeks, as we learn from the fory of Glaucus,
who, on confulting the oracle, received this
anfwer, ¢¢ that it was criminal even to harbour
4 thought of with-holding depofited goods from
the owners, who claimed them ;(f)” anda
fine application of this wniver/alJaw is made

by
{¢) D. 16. 3. 1. 86. Bro. Abr. z¢. Bailment, pl, 4.
(f) Heiod. VL, 86, Juv. Sat, X111, 199.



Tue Law oF WBailments, 73

by an Arabian poet contemporary with Juftin-
ian, who remarks, ¢ that life and wealth are
only depifited with us by our Creator, and, /ike
all other depofits, muft in due time be reftored.”

11. Employment by commiffion was alfo
known to our ancient lawyers ; and Bracton,
the beft writer of them all, exprefles it by the
Roman word, M.uniatum, now, as the very ef-
fence of this contract is.the gratuitous perforin-~
ance of it by the bailce, and as the term com-
miffion is alfo pretty generally applied to the
bailees, who reccive /f:re or compenfation for
their attention and trouble, I fhall not fcruple
toadopt the word Mandate as appropriated 7
a limited fenfe to the fpecies of bailment now
before us ; nor will any confufion arife from
the common acceptation of the word in the fenfe
of a judicial command or precept, which is in
truth only a fecondary and inaccurate ufage of it.
The great diftin@ion then between one fort
of mandate and a depofit is, that the former
lies in fefanae, and the lattes, fimply in cuflody :

G whence,
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whence, as'we have already intimated, a differ-.
ence often arifes between the degrees of care
demanded in the one contra& and in the other;
for, the mandatary being confidered as having
engaged himlelf, to ufe a degree of diligence and
attention adequate to the performance of bis un-
dertaking, the omiflion of fuch diligence may
be, according to the nature of the “buﬁnefs,
either ordinary, or flight, negle& ; although a
bailee of this {pecies otight regularly to be an-
{werable only for a violation of gesd faith.
This is the common deétrine taken from the
law of Ulpian ; but there feems, in reality, to
be no exception in the prefent cafe from the
general rule ; for, fince good faith itfelf obliges
every man to perform his attual engagements, it
of courfe obliges the mandatary to exert him-
felf in proportion to the exigence of the affair
in hand, and neither to do any thing, how mi-
nute foever, by which his employer may fuf-
tain damage, nor omit any thing, however in-
confiderable, which the nature of the a& re-
quires :(¢g) nor- will 2 want of ability to per-

form
(&) Lord Raym, g1o.



Tuae Law or Bailments. =g

form the contra& be any defence for the con-
tralting party ; for, though the law exaé?s no
impoJible things, yet it may juftly require, that
every man fhall know his own ftrength, before
he undertakes to do an aét, and that, if he de-
lude ancther by falfe pretenfions to fkill, he.
fhall be refponfible for any injury that may be
occafioned by fuch deluﬁon. If, indeed, an
unfkilful man yield to.the prefling inftances of
his friend, who could not otherwiifé have his
work performed,-and engage relu&a{mly in the
bufinefs, no higher degree of diligence can be
demanded of him than a fair exertion of his
capacity.

It is almoft needlefs to add, that a2 manda-
tary, as well as a depolfitary, may bind himfelf
by a Jpecial agreement to be anfwerable even
for cafualties : but that neither the one nor
the other can exempt himfelf by any ﬁi‘pxifa,
tion from refponfibility for fraud or, its equiv-
alent grofs negledl. k

A
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A diftin&ion feems very caily to have been
made in our law between the non fefance, and
the mis fefance, of a coudulior cperis, and, by
equal reafon, of a. mandatary, or, in other
words, between a total failure of performing
an executory undertaking and a culpable neg-
Je& in executing it ; for, when an aclion on
the cafe was brought againft a carpenter, who,
having undertaken to build 2 new houfe for
the plaintiff within a cettain time, kad not built
i1, the court gave judgment of nonfuit; but
agreed, thaf, if the defendant had built the
houfe negligently and fpoiled the timbcy, an
altion againft him would have been maintain-
able.(5) However, 'in a fubfequent reign,
when 4 fimilar aétion was commenced againft
one Watkins for not building a mill according
to his undertaking, there was a long converfa-
tion between the judges and the bar, which
cheif juftice Babington at length interrupted by
ordering the defendant’s counfel cither to
plead or to demur, but ferjeant Rolf chofe to

plead

(%) Yearb, 11 Heo. IV. 33.
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plead fpecially, and iffue was taken on a dif~
charge of the agreement.(7)  Jultice Martin
objected to the altion, becaufe no tort was
alledged ; and he perfited warmly in his opin-
ion, which feems not wholly irreconcilable to
that of his two brethren ; for, in the cafes,
which they put, a fpecial injury was fuppofed
to be occafioned by the nonperformance of.
the contradt..

Authority and reafon bothi convince me, that
Martin, into whofe opinion the reporter recom-
mends an inquiry, was wrong in his objec-
tion, if he meaned, as juftice Cokain and the
chief juftice feem to have underftood him, that
no fuch a&ion would lie for non fefance, even
though [pecial. damage had been flated. His ax-
gument was that the a&tion before them found-
ed in covenant merely, and required a fpecialty
to fupport it ; but that, if the covenant had

| been

(¢) Yearb, 3. Hen. VI. 36, b. g7. a. Stath. Abr. tit.
Accions fur le cas, pl. 20,

Ea
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been changed into a tort, a good writ of trefl-
p;afs on the cafe might have been maintained :
he gave, indeed, an example of mis fefance,
but dWid not controvert the inftances, which
were given by the other judges.

Tt was not alledged in either of the cafes juft
cited, that the defendarnt was to receive pay for
the fefance of his work ; but, fince both de-
fendants were defcribed as affually in trade, it
was nct perhaps intended, that they were to
work for nithing : 1 cannot however perfuade
myfelf, that there would have been any differ-
ence, had the promifes been purely gratui-
tous, and had a fpecial injury been caufed by
the breach of them. Suppofe, for inftance,
that Robert’s corn-fields are furrounded by aditch
ot trench, in which the water from a certain
fpring ufed to have a free courfe, but which has
of lat¢ been obftru&ed by foil and rubbiﬂl'; and
that, Robert informing his neighbour Henry of
his intention fpeedily toclear the ditch, Henry
offers and undertakes immediately to remove the

obftru&ion
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obftru&tion and repair the banks without re-
ward, he having bufinefs of the fame kind to
perform on his own grounds : if, in this cafe,
Henry negle&ted to do the work undertaken,
‘¢ and the water, not having its natural courfe,
overflow the fields of Robert, and f{poil his
corn,” may not Robert maintain his aétion on
the cafe ! Moft affuredly ; and {o in a thoufand
inftances of proper bailments that might be
fuppofed ; where a juft reliance on the promife
of the defendant prevented the plaintiff from
employing another perfon, and was, confe-
quently, the caufe of the lofs, which he fuf-
tained ;(#) for it is, a5 it ought to be, a general
rule, that, for every damnum irjurii datum, an
a&ion of fome fort, which it is-the province of
the pleader to advife, may be maintained ;
and, although the gratuitous performance of an
alt be a benefit conferred, yet, according to the
jult maxim of Paulus, Adjuvari nos, non decipi,
beneficio gportet:(l) but the fpecial damage, not the
affumption,

(%) Yeaib. 19 Hen, VI, 49.
{!) D.13. 6. 17. 3,
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aflumption, is the caufe of this a&tion ; and, if
notice be given by the mandatary, before any
damage incurred, and while ansther perfon may be
employed, that he cannot perform the work, no
procefs of law can enforce the performance
of it.

A cafe in Brook, made complete from the
Year-book, to which he refers, feems direétly
in point ; for, by chief jullice Fineux, i had
been adjudged, that, ¢ if a-man, aflume to build
a houfe for me by a certain day, and do not
build it, and I fuffer damage by his non fefance,
I fhall have an a&ion on the cafe, as well as if
he had done it amifs > but it is poffible, that
Fineux might fuppofe a confideration, though
none be mentioned. ()

Aé&ions on this contraét are, indeed, very
uncommon, for a reafon not extremely flatter-
ing ‘to human nature ; becaufe it is very up-
common to undertake any office of trouble

without

('m) Bro, Abr. tit. Altion fur le Cafe, 72.
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wichout compenjation ; but, whether the cafe
really happened, or the reward, which had
actually been ftipulated was omitted in the
declaration, the queltion ¢ whether a man was
refponfible for damage to certain goods, occa-
fioned by his negligence in perfouming a Gra-
tuitous promife,” came before the court, in
which-lord /st prefided,. fo lately as the fecond
year of queen Anne ; and a point, which the
firft elements of the Roman law have fo fully
decided, that no-court of judicature en the con-
tinent would fuffer it to bedebated, was thought
in England #s deferve, what it certainly: receiv~
ed, very great.confideration.(n)

The cafe was this: Bernard had affumed wit4-
out pay fafely to remove feveral cafksof bran-
dy from one cellar, and lay them down ju/ely in
another, but managed them fo. negligently, that
one of the cafks was ftaved. Afterthe generalif-
fue joined, and a verdi& for the plaintiff. Coggs,

a motion

{n) Ld, Raym. gog—geo. 1 Salk. 26. Com. 133. Farr,
13. 131. 528,
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a motion was madein arreft of judgment on the
irrelevancy of the declaration, in which it was
neither alledged, that the defendant was to
have any recompenfe for his pains, nor that he
‘was a common porter ; but the court were unan-
imoufly of opinion, that the aétion lay § and,
as it was thought a matter of great confe-
quence, each of the judges delivered his opin-
ion feparately.

The chief juftice, as it has before been in-
timated,(s) pronounced a clear, methodical,
elaborate argument ; in which he diftinguifh~
ed bailments into fix forts, and gave a hiftory
of the principal authorities concerning each of
them. This argument is juftly reprefented by
my learned friend, the annotator on the firft In-
flitute, as < a moft mafterly view of the whole
fubject of bailment ;(p)” and, if my little
work be confidered merely as a commentary
on it, the ftudent may perhaps think, that my

time
{o) P. 27,
- () Hargr, Co. Litt. 89. b. n. 3. The profeffion muft
lament the neceffary fufpenfion of this valuable work,
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time and attention have not beecn unufefully
beftowed.

For the decifion of the principal cafe, it
would have been fufficient, 1 imagine, to infift,
that the point was not mew, but had already
been determined ; that the writ in the Regif-
ter, called, in the ftrange diale& of our fore-
fathers, De pipé vini cariandéy(q) was not fim~
ilar, but identical ; for, had the reward been
the ¢ffence of the adtion, it muft have been
inferted in the writ, and nothing would have
been left for the declaration but the ftating of
the day, the year, and other circumftances ; of
which Raffell exhibits a complete example in
a writ and declaraticn for negligently and im-
providently plapting a quickfe: hedge, which the
defendant had promifed to raife, without any
confideration alledged ; and ifflue was joined on
a traverfe of the r{egli.gence and improvid-
ence.(r) How any anfwer could have been

' given
(7) Reg. Orig. 110.a. fee alfo 110. b. De equo infirmo

fandndo, avd De columbari reparando.
() Raft, Entr. 13. b,
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given to thefe avuthoritics, I am at a lofs even
to conceive : but, although it is needlefs to
prove the fame thing twice, yet other authori-
ties, equally unanfwerable, were adduced by the
court, .and -fupported with reafons no lefs co-
gent ; for, nething, faid Mr. Juftice Powell,
-empbhatically, is law that is not reafon ; a max-
im, in theory excellent, but in praice dan-
1,gerous, as many rules, true. in the abftra&, are
falfe in concrete ; for, fince the reafon of 7i-
Jius may, and frequently does, differ from the
reafon of Septimius, no man, who is not a law-
yer, would ever know how to aét, and no man,
-who is a lawyer, would in many inftances
know what to advife, unlefs courts were bound
by .autherity, as firmly as the pagan dcities
were fuppofed to be bound by the decrees of
fate, -

Now the zeafon afligned by the learned judge
for the cafes in the Regifler and Year-books,
which were the fame with Coggs and Bernard,
namely, ¢¢ that the party’s {pecial gffumpfit.and

undertaking
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undcrtaking obliged him /o te do the thing,
that the bailor came to no damage by his neg-
1e&,” {eems to intimate, that the omiflion of
the words falvj et fecuré, would have made a
difference in this cafe, as in that of a depofir ;
but, I humbly contend, that thofe words are
implied, by the nature of a contra& which lies
in fefance, agreeably to the diftinétion with
which I began this article. As judgment, in-
deed, was to be given on the record merely,
it was unneceflary, and might have been im-
proper, to have extended the propofition be-
yond the point then before the court ; but I
cannot think, that the narrownefs of the prop-
ofition in this inftance affeéts the general doc-
trine, which I have prefumed to lay down ;
and, in the ftrong cafe of the fhepherd, who
had a flock to keep, which he fuffered through
negligence to be drowned, neither a reward nor.a
Jpecial undertaking are ftated :(s) that cafe, in
the opinion of juftice Tswn/fend, depended upon
the diftin&ion between a bargain executed and
executory ;
(‘s) Yearb, 2 Hen, VIL, 11.
H
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executory but I cannot doubt the relevancy of
an a&ion in the fecond cafe, as well as firlk,
whenever altual damage s occafisned by the non-

Jefance.(t)

There feems little neceflity after this, to"
mention the cafe of Powtuary and Walton, the
reafon of which applies direétly to the prefent.
fubjed ; and, though it may be objefted that
the defendant was a ftated farrier, and muft be
prefumed to have alted in his trade, yet chief
juftice Rolle intimates no fuch prefumption ;
but {ays exprefsly, that ¢ an a&ion on.the
cale lies upon this matter, without alledging any
confideration ; for the megligence is the caufe of
action, and not the affumpfit.(u)”

A

(t) Stath, Abr. tit. Accions fur le-cas, pl. 11, By jultice
Paftan, ** i un {errour face covenant ove moy de ferrer
mon chival, jeo die ye fil ne ferra chival. uneore jeo ave-
rai acci n {ur mon cas, qar en fon default peraventure
mon chival eft perie.”

(u) ¢ Ro. Abr..19..
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A bailiment without reward to carry from
placeto placeis very different from a mandate to
perform a work ; and, there be nothing to take
it out of the general rule, I cannot conceive
that the batlee is refponfible for /fs than grfs
negledt, unlefs there be a fpecial acceprance ;
for inftance, if Stephen defire Philip to carry a
diamond-ring from Briflel to a perfon in Lon-
don, and he put it with bank notes of bis own in-
to a letter-cafe, out of which it is folen at an
inn, or feized by a robber on the road, Philp
fhall not be anfwcrable for it ; although a very
careful, or perhaps a commonly prudent, man
would have kept it in his purfe at the inn, and
have concealed it fomewhere in the carriage ;
but, if he were to fecrete his own notes with
peculiar vigilance, and either leave the diamond
in an open room, or wear it on his finger in
the chaife, I think he would be bound, in cafe
of a lofs by fealth or robbery, to reftore the
value of it to Steplen : evéry thing, therefore,
that has been expounded in the preceding article
concerning depolits, may be applied exadtly to

this
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this fort of bailment, which may be confidered
as a fubdivifion of the {econd fpecics.

Since we have nothing in thefe cafes analo-
gous to the judgments of infamy, which
were often pronounced at Rime and Arkens, it
is hardly neceflary to add, what appears from
the fpeech of Cicero for S. Rofcius of Ameria,
that ¢¢ the ancient Romans confidered a manda-
tary as infamous, if he-broke his engagement,
not only by aftual fraud, but even by more
‘than ordinary negligence.(w)

As to exceptions from the rule corcerning
the degree of negle&, for which a mandatary
is refponfible, almoft all, that has been ad-
vanced before in the article of depofits, in re-
gard to a {pecial convention, a voluntary offer,

and

{@) * In privatis rebus, fi quis rem mandatam non mo-
Jo malitiofiiis gefliffet. fui quefds aut commodi causd, ve-
1im etiam negligentiis, eum majores fummum -admififfe
dedecus exiftimabant : itaque mandat? conflitutum efl ju-

dicium, non mints turpe quam furiz,” Pro. S. Rofc. ?.
116. €lag.
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and an intereft accruing to both parties, or
only to the bailee, may be applied to mandates :
an undertaker of a work for the benefit of an
abfent perfon, and without his knowledge, is
the negotiorum geftor of the civilians, and the
obligation refulting from his implied contra
has been incidentally mentioned in a preceding

page.

JII. On the third fpecies “of bailment,
which is one of the moft ufual and moft con-
venient in civil fociety, little remains to be
obferved ; becaufe our own, and the Roman,
law are on this head perfe@ly coincident. I
call it, after the French lawyers, loan for ufe,
to diftinguith it from their loan for confump-
tion, or the mutuum of the Romans ; by
which is underftood the lending of money,
wine, corn, and other things, that may be valu-
ed by number, weight, or meafure, and are to
be reltored only in equal value or quantity :(x),

this

{x) Do&. and Stud. dial. 2. ch. 38. Bra&. 99. 2. b. Ia
Ld. Raym, 916, where this paffage from Bradon is cited

by
H o v
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this latter contra&, which, according to St.
German, is moft properly called a loan, does
not belong to the prefent fubje&t ; but it may
be right to remark, that, as the fpecific things
are not (o bereturned, the abfolute property
of them is transferred to the borrower, who
mult bear the lofs of them, if they be deftroyed
by wreck, pillage, fire, or other inevitable mif-
fortune. Very different is the nature of the
bailment in queftion ; for a horle, a chariot, a
book, a greyhound, or a fowling-piece, which
are lent for the ufe of the bailee, ought to be
delivered fpecifically ; and the owner muft
abide the lofs, if they perifh through any.
accident, which a very careful and vigilant
man

by the chief jullice, mutuam is printed for commodatam ;
but what then can be made for the words ad ipfam refi-
tuendam  There is certainly fome miftake in the paflage,
which muft be very ancient, for the oldeft MS. that I
have feen is conformable to Tuitle's edition. I fufpe&l
the omiflion of a whole line after the word precium,
where the manufcipt has a full point; and poffibly the
featence om’tted may be thus fupplicd from Fuffinion,

whom Braélon copied : ¢¢ At is qui mutuum accepit, cbli-
gatus remanet,’” § forte incendio, &c. Inf. 13. 2.
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man could not have avoided. "The ncgligence
of the borrower, who alonc receives benefit
from the contraét, is conftrued rigeroudly, and,
although flight, makes him liable to indemnify
the Tender ; nor will his incapacity to exert
more than ordinary attention avail him on the
ground of an impeffibility, ¢ which the law,
fays the rule, never demands ;" for that max-
im relates merely to things ablolutely impofii-
ble ; and it was not only very poflible, but
-very expedient, for him to have examined his
own capacity of performing the undertaking,
before he deluded his neighbour by engaging in
it : if the lender, indeed, was not deceived,
but perfectly knew the quality, as well as age,
of the borrower, he mult bc {fuppofed to have
demanded no higher care, than that of which
fuch a perfon was capable ; as, if Paul lend a
fine horfe to a raw youth, he cannot exa& the
fame degree of management and circumfpec-
tion, which he would expe@ from a riding=
matfter or an officer of dragoons.(y)

From

(7) Dumaulin, tra De eo quod intereft, . 185,
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From the rule, that a borrower is anfwera-
ble for.flight negle&, compared with the dif-
tin&ion before made -between {imple theft and
r955ery,(z) it follows, that, if the borrowed
goods be ftolen out of his poffeflion by any per-
fon whatever, he muft pay the worth of them
to the lender, unlefs he prove, that they were
purloined notwithftanding his extraordinary
care. ‘The example, given by Fulian, is the
firlt and beft that occurs : Caius borrows a fil-
ver ewer of Titius, and afterwards delivers it,
that it may be fafely reftored, to a bearer of
fuch approved fidelity and warinefs, that no
event could be lefs expelted than its being
ftolen ; if, after all, the bearer be met in the
‘way by fcoundrels, who contrive to {teal it,
Caius appears to be wholly blamelefs, and 7i-
tius has {uffered damnum fine injurii. It feems
hardly neceffary to add, that the fame care,
which the bailee is bound to take of the prin-
cipal thing bailed, muft be extended to fuch
acceflory things, as belong to it, and were de-

deMvered

{z) See p. 61,2nd note.(v)
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livered with it : thus a2 man, who bortows a
watch, is refponfible for ilight negle¢t of the
chain and feals,

Although the laws of Rome, with which
thol: of England in this refpe& agree, moft
exprefsly decide, that a borrower, ufing more
than ordinary diligence, fhall not be chargea-
ble, if there be a force which-he cannot re-
§ilt,(a) yet Pufendsrf employs much idle rea-
foning, which I am not idle enough to tran-
fcribe, in fupport of a new opinion ; namely,
¢ that the borrower ought to indemnify the
leader, if the goods lent be deftroyed by fire,
thipwreck, or other inevitable accident, and
without his fault, unlels his own perith with
them : for e-xémple, if Paul lend 7/¥uliam a
horle worth thirty guineas to ride from Uxford
to London, and W illiam be attacked on a heath
in that road by highwaymen, who kill or feize
‘the horfe, he is obliged, according to Pufen-
dorf and his annotator, to pay thirty guineas to

" Paul.

(@) Di 444 7. 1. 4. Ld. Raym. 916.‘
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Paul. The juftice and good fenfe of the con.
trary decifion are evinced beyond a doubt by
M. Dothier, who makes a diftinction between
thofe cafes, where the loan was the occafion
‘merely of damage to the lender, who might in
‘the mean time have {uftained a lofs from other
accidents, and thefe, where-the loan was the
fole efficient caufe of his damage :(4) as if Paul,
having lent his horfe, fhould be forced in the
interval by fome prefling bufinefs to hire an-
other for himfelf ; in this cafe the borrower
cught, indeed, to pay for the hired horfe, un.
lefs the lender had voluntarily fubmitted to bear
the inconvenience caufed by the loan ; for, in
this fenfe and in this inflance, a benefit con-
ferred fhould not be injurious to the benefac-
tor. As to a condition prefamed to be impofed
by the lender, that he would not abide by any
lofs occafiened by the lending, it feems the
wildeft and moft unreafonable of prefump-
tions: if Paul really intended to impofe fucha
condition,

(%) Poth, Prété Ufage, 55. Puf. with Barbeyrads
votes, B, 5. C. 4. § 6.
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condition, he thould have declared his mind ;
and I perfuade myfelf, that #illiam would
have declined a favour fo hardly obtained,

Had the borrower, indeed, been imprudent
enough to leave the high road and pafs through
fome thicket, where robbers might be fuppofed
to lurk, or had he travelled in the dark at 2
very unfeafonable hour, and had the horfe, in
cither cafe, been taken from him or killed, he
muft have indemnified the owner 3 for irrefift-
ible force is no excufe, if a man put himfelf
in the way of it by his own rathpefs. This
is nearly the cafe, cited by St. German from
the Summa Rofella, where a loan muft be
meaned, though the word depefitum be errone-
oufly ufed ;(c) and it is there decided, that, if
the borrower of a horfe will imprudently ride
by a ruinous houfe inimanifeft danger-of fall-
ing, and part of it aGually fall.on the horfe’s.
head, and kill him, the lender is entitled to the
price of him; but that, if the houle were in.

good

{c) Dagl. and Stid. where before cited.
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good condition, and fell by the violence of a
fudden hurricane, the bailee fhall be difcharged.
For the fame, or a {tronger reafon, if #ulliam,
inftead of coming to Londen, tor which purpole
the horfe was lent, go towards Barh, or, hav-
ing borrowed him for a week, keep him for a
month, he becomes refponfible for any acci-
dent, that may befal the horfe in his journey
10 Baih, or after the expiration of the week.(d)

Thus, if Charles, in a cafe before put,(e)
wear the mafked habit and jewels of George at
the ball, for which they were borrowed, and be
robbed of them in his return home at the ufual
time and by the ufual way, he cannot be com-
pelled to pay George the value of them, but it
would be otherwife, if he were to go with the
jewels from the theatre to a gaming-houle,
and were there to lofe them by any calualty
whatever. So, in the inftance propofed by
Gaius in the digeft, if filver utenfils be lent toa
man for the purpofe of entertaining a party of

friends

(d) Ld. Raym. 915, (2) P. 69,
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friends at fupper in the metropolis, and he
carry them into the country, there can be no
doubt of his obligation to indemnify the lender,
if the plate be loft by accident however irre-
fiftible.

There are other cafes, in which a borrower
is chargeable for inevitable mifchance, even
when he has pot taken the whole rifk upon
himfelf as he legally may, by exprefs agree-
ment, For example, if the houfe of Caius be
in flames, and he, being able to fecure one
thing only, fave an urn of his own in prefer-
ence to the filver ewer, which he had borrow-
of Titius, he fhall make the lender a compen-
fation for the lofs ; efpecially if the ewer be
the more valuable, and would confequently have
been preferred, had he been ownerof them
both ¢ even if his urn be more precious, he
muft either leave it, and bring away the bor-
rowed veflely, or pay Zirius the value of that
which he has loft ; unlefs the alarm was fo
ludden, and the fire {o violent, that no deliber~
ation or fele@ion could be juftly expeéted, and

1 , Caius
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Caius had time only to fnatch up the firft vten-
fil that prefented itfelf.

Since opennefs and honefty are the foul of
sontrats, and fince ¢ a fuppreflion of truth is
often as culpable as an exprefs falfehood,” 1
accede to the opinion of M. Pothier, that, if a
foldier were to borrow a harfe of his friend for
"a battle expeed to be fought the next morn-
ing, and were fo conceal from him, that his own
borfe was as fit for the fervice, and if the horfe,
fo borrowed, were {lain in the engagement, the
lender ought to be indemnified ; for probably
the diffimulation of the borrower induced him
to lend the horfe ; but, had the foldier openly
and frankly acknowledged; that he was un-
willing to expofe his own horfe, fince, in cafe
of a lofs, he was unable to purchafe another,
and his friend, neverthelefs, ‘had generoufly
lent him one, the lender would have run, as

in other inftances, the rifk of the day.

If the bailee, to ufe the Roman expreflion,

‘be in mord, that is, if alegal demand have been
made
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made by the bailor, he muft anfwer for any
cafualty that happens after the demund ; unl.fs
in cafes, where it may be {trongly prefumed,
that the fame accident would have befallen the
thing bailed, even if it had been reftored at the
proper time ; or, unlefs the bailee have legal-
ly tendered the thing, and the bailor have put
himmfelf in moré by refufing to accept it : this
rule extends of courfe to every fpecies of bail-

ment,

¢¢ Whether in the cafe of a valued loan, or,
where the goods lent are eftimated at a cer-
tain price, the borrower muft be confidered as
bound in all events, to reftore either the things
Jent or the value of them,” is a queftion, upon
which the civilians are as much divided, as
they are upon the celebrated claufe in the law
Contracius ; five or {ix commentators of high
reputation enter the lifts againft as many of
equal fame, and each fide difplays great inge-
nuity, and addrefs in this juridicial tournament.
D’ Avezan fupports the affirmative ; and Poth-
ier, the negative ; but the fecond opinion

feems
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”

feems the more reafonable. The word peri-
culum, ufed \by Ulpian, is in itfelf equivocal :
it means hazard in general, proceeding either
from accident or from negle@ ; and in this
latter fenfe it appears to have been taken by
the Roman lawyer in the paﬂ'agé, which gave
birth to the difpute. But, whatever be the true
interpretation of that paflage, I cannot fatisfy
.myfelf, that, either in the Cuftomary Provinces
of France, or in England, a borrower can be,
chargéable for all events without his confent
unequivocally given :-if William, indeed, had
faid to Paul alternatively, ¢¢ I promife, on my
return to Oxfurd, cither to reftore your horfe
or to pay you thirty guineas,” he muft in all
_ events have performed one part of this dif-
jun&ive obligation ;(f) but, if Paul had only
faid, ¢ the horfe, which I lend you for this
journey, is fairly worth thirty guineas,” no
more could be implied from thofe words, than
a defign of preventing any future difficulty
about the price, if the horfe thould be killed
or injured through an omiffion of that extra-
ordinary

(/) Palm. 551.
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ordinary diligence, which the nature of the
contract required.

Befides the general exception to the rule
concerning the degrees of neglect, namely, §&
quid convenit wel plus, vel minus, another is,
where goods are lent for a ufe, in which the
lender has a commen interelt with the bor-
rower : in this cafe, 4s in other bailments re-
ciprocally advantageous, the bailee can be re-
fponfible for no more than ordinary negligence ;
as, if Stephen and Philip invite fome common
friends to an entertainment prepared at their
joint expenfe, for which purpofe Philip lends
a {ervice of plate to his companion, who un-
dertakes the whole management of the fealt,
Stephen is obliged only to take ordinary care of
the plate ; but this, in truth, is rather the
innomiuate contrall do ut facias, than a proper

loan.

Agrecably to this principle, it muft be de-
cided, that, if goods be lent for tl.c fo/e advan-
tage of the lender, the borrower is anfwerable

Iz for
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for grofs negle ohly ; as, if a paflionate lover
of mufic were to lend his owi inftrument to a
player in a concert, merely to augment his
pleafure from the performance ; but here
again, the bailment is not fo much a loan, as a
thandate ; and, if the mufician were to play
with all due fkill and exertion, but were to
break or hurt the inftrument without any mal-
ice or very culpable negligence, he would not
be bound to indemnify the awiateur, as he was
not in want of the inftrument, and had no par-
ticular defire to ufe it. If, indeed, a poor art-
ift, having loft or [poiled his violin or flute; be
muth diftreffed by this lofs, and a brother-
mufician obligingly, though wolantarily, offer to
lend him his own, I cannot agree with Defpe-
iffesy a learned advocate of Montpellier and
writer on  Roman law, that the player may be
lefs careful of it than any other borrower : on
the contrary, he is bound, in confcience at
leaft, to raife his attention even to_a higher
Jegree ; and his negligence ought to be con-
ftrued with rigour. -

By
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By the law of Mofes, as it is commonly
tranflated, a remarkable diftin&ion was made
between the lofs of borrowed cattle or goods,
happening in the abfence or the prefence, of the
owner ; for, fays the divine legiflator, if a
a man borrow aught of hisneighbour, and it be
hurt or die, the owner theresf not being with it,
he fhall furely make it good ; but, if the swner
thereof 4z with it, he fhall na make it
good :(g)"” mow it is by no means certain, that
the original words fignifies the owner, for it
may Gignify, the poffeffor, and the law may im-
port, that the borrower ought not to lofe fight,
when he can poffibly avoid it, of the thing
borrowed ; but, if it was intended, that the
borrower fhould always anfwer for cafualties,
except in the cafe, which muft rarely happen, of
the swner's prefence, this exception feems to
prove, that no calualties were meaned, but
fuch ds extraordinary care might have prevent- -
ed; for I cannot fee, what difference could
be made by the prefence of the owner, if the

"~ force,

(g) Exad, xxil. 14, 15
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force, produ&ive of the injury, were ‘wholly
irrefiftible, or the accident inevitable.

An old Athenian law is prefetved by Demafl-
benes, from which little can be gathered on
account of its generality and the ufe of an am-
biguous word :(b) it is underftood by Petit as
relating to guardians, mandataries, and com-
miffioners ; and it is cited by the orator in the
cafe of a guardianthip. The Athenians were,
probably, fatisfied with f'pealcing very general-
ly in their laws, and left their juries, for ju-
ries they certainly had, to decide favourably or
feverely, -according to the circumftances of
cach particular cafe.

IV. As to the degree of diligence, which
the law requires from a pawnee, I find myfelf
again obliged to diffent from Sir Edward Cike,

with whofe opinion a fimilar liberty has be-
fore

(%) Tepl v neBugitnd 71g, Suoiios dphiondvew, domeg v adric tyn.
R_Zﬁe's edition, 855. 3. Here the verb xoBupievars may ime
ply Jhght, or ordinary, negle@; or even fraud, as
Petit has rendered it,
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fore been taken in regard to a depafitary ; for
that very learned man lays it down, that, < if
goods be delivered to one as-a guge or pledge,
and they be folen, he fhall be difcharged, be-
caule he harh a property in them ; and, there-
Jfove, he ought to keep them no otherwife than
Bis own :(i)” 1 deny the firtt propofition, the
feafon, and the conclufion.

Since the bailment, which is the fubject of
the prefent article, is bencficial to the pawnee
by fecuring the payment of his debt, andtothe
pawnor by procuring him credit, the rule, which
natural reafon prefcribes, and which the wif-
dom of nations has confirmed, makes it requi-
fite for the perfon, to whom a gage or pledge
is bailed, to take ordinary care of it ; and he
muft confequently be refponfible for erdinary
negledt.(k) This is exprefsly holden by Brac-
ton ; and, when 1 rely on his authority, I am
perfectly aware, that he copied Fuffinian al-
moft word for word, and that lord Holt, whe

makes
(7) 1 1nfl. 89.24 Rep. 83. by

(&) Bm&- 99. bo
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makes confiderable ufe of his treatife, obferves
three or four times, ¢ that he was an o/d au-
thor ;(4)” but, although hc had been a civilian,
yet he was alfo a great common-lawyer, and
never, I believe, adopted the rules and expref-
fions of the Romans, except when they coin-
cided with the laws of England in his time :
he is certainly the de/ of our juridical claffics
and, as to our ancient authors, if their doétrine
be not law, it muft be left to mere biftorians
and antiquaries ; but, if it remain unimpeach-
ed by any later decifion, it is not only equally'
binding with the moft recent law, but has the
advantage of being matured and approved by
the colleéted fagacity and experience of ages.
The do&rine in queftion has the full affent of
lord Holt himfelf ; who declares it to be < fuf-
Sicient, if the pawnee ufe true, and ordinary dil-
igence for reftoring the goods, -and. that; fo
doing, - he will be indemnified, and, ‘notwith-
ftanding the .lofs, fhall refort to the pawnor
for his debt.” Now it has been proved, that

¢ 3 bailee

.(?) Ld. Raym. g15. 916, 919.
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¢ a baileec cannot be confidered as ufing or-
dinary -diligence, 'who fuffers the goods bail-
ed to be taken by flealth out of his cuftody ;(m)”
and it follows, that, ¢ a pawnee fhall s
be difcharged, if the pawn be fimply folen
from him ;” but if he be forcibly rebbed
of it without his fault, his debt fhall not be
‘extinguifhed.

The paffage in the Roman inftitutes, which
Braften has nearly tranfcribed, by no means
convinces M. Le Brun, that a pawnee and a
borrower are not refponfible for one and the fame
degree of negligence 5 and it is very certain,
that, Ulpian, {peaking of the Actio pignoratitia,
~ufes thefe remarkable words : ¢ Venit in bac
altione et dolus et culpa utin commodate, venit et
cuftodia ; 'vis major non venit.”> To folve
this difficulty, Noodt has recourfe to a con-
jeGural emendation, and fuppofes ut to have
been inadvertently written for at; but, if this
was a miftake, it muft have been pretty an~

~ cient ;

{m) P. 61,3nd noie.fo)



108 Tae Lab oF Bailments.

cient for the Greck tranflators of this fentence
ufe 2 particle of fimilitude, not an adverfa-
tive : there feems, however, no occafion for
{o hazardous a mode of criticifm. Ulpian has
not faid, *¢ talis culpa gualis in commodato ;"
nor does the word ut imply an exaf refem-
blance: he meaned that a pawnee* was an-
fwerable for negleé, and gave the firft inftance,
that-occurred, of another contraél, in wlich
the party was likewifc anfwerable for neglec?,
but left the fort or degree of negligence 1o be
determined by his general rule 5 conformably
to which he himfelf exprefsly mentions pig-
‘nus among other contralts reciprocally ufeful,
and diftinguithes it from commodatum,
whence the borrower Julely derives advan-
tage./n)

It is rather lefs ealy to anfwer the cafe in
the book of Affiffz, which feems wholly fub-
verfive of my reafoning, and, if it {tand unex-
plained, will break the harmony of my fyf-

' tem ;

{) Before, p. 16.
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tem ;(¢) for there, in an alion of detinue for
a hamper, which had been bailed by the
plaintiff to the defendant, the bailee pleaded,
¢ that it was delivered to him i» gage for a cer«
tain fum of money ; that he had put it among
his other ‘goods ; and that all together had
been flolen from him :” now, according to my
do&rine, the plaintiff might have demurred
to the plea ; but he was driven to reply, ¢ that
he fendered the money before the ffealing, and
that the creditor refufed to accept it,” on
which fa& iffue was joined ; and the rea-
fony afligned by the chief juftice, was, that,
¢ if a man bail goods to me 7o keep, and I put
them among my own, I fhall not be charged,
if they be flofen.” ‘To this cafe 1 anfwer :
fittt, that, if the court really made no difference
between a pawnee and a depofitary, they were
indubitably miftaken ; for which affertion I
have the authority of Braon, lord Holt, and
St. German, who ranks the taker of a pledge in
the

(o) 29 AfL. pl. a8s
K
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the fame clals with a Airer of goods ;(p) next,
that in a much later cafe, in the reign of Hen.
V1. where a biring of cuflody {eems to be mean-
ed, the diftin&ion between a theft and a rob-
bery is taken agreeably to the Roman law ;(q)
and, laftly, that, although in the ftri€t propriety
of our Englifb language, to fleal is to take clan-
deflinely, and 10 rob is to feize by widence, cor-
refponding with the Norman verbs embleer and
rebber, yet thofe words are fometimes ufed in-
accurately ; and I always fufpeéted, that the
cafe in the book of 4ffife related to a robbery, or
a taking with force ; a {ufpicion confirmed be-
yond any doubt by the judicious Brook, who
abridges this very cafe with the following title
in the margin, ¢ Que ferra al perde, quant les
biens font robbes ;(r)” and, in a modern work,
where the .old cafes are referred to, it appears
to have been fettled, in conformity to them
and to reafon, ¢‘that if the pawn be laid up,
and the pawnee be rebbed, he fhall not be an-

fwerable
() Dot and Stud. dial. 2. c%, g8,

(q)‘ Before, p. 61. note (o)
(r) Abr, ¢, Bailment, pl. 7.' \
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fwerable :(1)” but lord Coke fecms to have ufed
the word /7z/z in its proper fenfe, becaufe he
plainly compares a pawn with a depofit.

If, indeed, the thing pledged be taken openly
and wiolently through the fault of the pledgee, he
thall be refponfible.for it ; and, after a tender
and refufal of the money owed, which are
equivalent to atual payment, the whole property
is inflantly revefled in the pledgor, and he may
confequently maintain an aftion of trover :(z}
it is faid in a moft ufeful work, that by fuch
tender and refufal the thing pawned ¢¢ ceafes
to be a pledge and becomes a depgfit ;(u)” but
this muft be an error of impreflion ; for there
can never be a depafit without the owner’s con-
fent, and a depofitary would be chargeable only
for grofs negligence, whereas the pawnce,
whofe fpecial preperty is determined by the
wrongful detainer, becomes liable in all poffible

eyenis
{s) o Salk. ge2.
{t) 29 ALl pl. 28, Yelv, 179. Ratcliff and Davis.

(u) Law of Niff Prius, 72.
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events to make good the thing loft, or to relin-
quifh his debt.(w)

The reafon given by Ceke for his doltrine,
mnamely, ¢ becaufe the pawnee has a property
in the goeds pledged,” is applicable to every
other fort of bailment, and proves nothing in
regard to any particular {pecies ; for every
bailee has a temporary gualified propgrty in the
things, of which pofleflion is delivered to him
by the bailor, and has, therefore, a pofleflory
adtion or an appeal in his own name againt
any ftranger, who may damage or purloin
them.(x) By the Roman law, indeed, ¢ even
the pofleffion of the depofitary was holden to
be that of the perfon depofiting ;”’ but with us
the general bailee has unqueftionably a limited
property in the goods intrufted to his care : he
may not, however, ufe them on any account
without the confent of the owner, either ex-
prefsly given if it can poffibly be obtained, or
at leaft ftrongly prefumed ; and this prefump-

. tion
(w) Ld. Raym, gty.
(x) Yearb. 21 Hen. VIL 14.b. 15. 2.
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tion varies, as the thing is likely to be Letter,
or worle, or not all affeCted, by ufage ; fince,
if Caius depofit a fetting-dog with T7tius, he
can hardly be fuppofed unwilling, that the dog
fhould be ufed for partridge-fhooting, and thu:
be confirmed in thofe habits, which make him
valuable ; but, if clothes or linen be depofited
by him, one can fcarce imagine, that he would
fuffer them to be worn ; and, on the other
hand, it may juftly be inferred, that he would
gladly indulge T7tius in the liberty of ufing the
books, of which he had the cuftody, fince even
moderate care would prevent them from being
injured, In the fame manner it has been
holden, that the pawnee of goods, which will
be impaired by ufage, cannot ufe them ; but it
would be otherwife, I apprehend, if the things
pawned a&tuplly required exercife and a con-
tinuance of habits, as fporting-dogs and horfes :
if they cannot be hurt by being worn, they
may be ufed, but at the peril of the pledgee ;
as, if chains of gold, ear-rings, or bracelets,
be left in pawn with 2 lady, and fhe wear
them at a public place; and be robbed of them
Ka on
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on her return, the muft make them gnod :
¢¢ if fhe keep them in a bag,” fays a learned
and refpetable writer, ¢¢ and they are flolen,
fhe fhall not be charged ;(y)’,’ but the bag could
hardly be taken privately and quietly without
her omiffion of ordinary diligence ; and the
manner, in which lord Folt puts the cafe, ef-
tablithes my fyftem, and confirms the an{wer
juft offered to the cafe from the Year-book ;
for, «“ if the keep the jewels, fays he, locked up
in her cabinet, and her cabinet be broken
open, and the jewels taken thence, fhe will not
be anfwerable.(z)” Again ; it is faid, that,
where the pawnee is at any expenfe to main-
tain the thing given in pledge, as, if it bea
horfe or a cow, he may ride the horfe moder-
ately, and milk the cow regularly, by way of
-compenfation for the charge ;(2) and this
do&trine muft be equally applicable to a gen-
eral bailee, who ought neither to be injured
nor

{») Law of Nif Prius, 79,
{2) Ld. Raym. 917,
a) Ow. 124.
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nor benefited in any refpeét, by the truft un-
dertaken by him ; but the Roman and French
law, more agreeably to principle and analogy,
permits indeed both the pawnee and the depof-
itary to milk the cows delivered to them, but
requires them to account with the refpective
owners for the value of the milk and calves,
dedu&ing the reafonable charges of their nour-
ilhment.(4) It follows from thefle remarks,
that lord Coke has afligned an adequate reafon
for the degree of diligence, which is demanded
of a pawnee ; and the true reafon is, that the
law requires nothing extraordinary of him.

But, if the receiver in pledge were the only
bailee, who had a {pecial property in the thing
bailed, it could not be logically inferred,
¢ that, therefore, he ought to keep it merely as
his own :” for even if Caius have an abfolute
undivided property in goods, jointly or in
common with Septimius, he is bound by ra-
tional, as well as pofitive, law to take more

care

(%) Pothe Dépity n. 47. Nantiffement, n. 35
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care of them than of his own, unlefs he be in
fa@ a prudent and thoughtful manager of his
own concerns : fince every man ought to ufe
ordinary diligence in affairs which intereft
another as well as himfelf : ¢ Aliena negotia,”
fays the emperor Conflantine ¢ exalio officio
gerantur.(c)”

The conclufion, therefore, drawn by Sir
Edward Coke, is no lefs illogical than his prem-
ifes are weak ; but here I muft do M. Le
Brun the juftice to obferve, that the argument,
on which his whole fyftem is founded, occur-
red likewife to the great oracle of Englifb
law ; namely, thata perfon, who had a prop-
erty in things committed to his charge, was
only obliged to be as careful of them as of his
own goods ; and, if that was Le Brun’s hy-
pothefis, he has done little more than adopt
the fyftem of Godefroi, who exallts ordinary
diligence from a partner and a coproprietor,
but requires a higher degree in eight of the
ten preceding contraéts.

Pledges

(<) C. 4. 350 21.
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Pledges for debt are of the higheft antiqui-
ty : they were ufed in very early times by the
roving Arabs, one of whom finely remarks,
¢ that the life of man is no more than a pledge
in the hands of Delliny ;” and the falutary
laws of Mifes, which forbade certain imple-
ments of hutbandry and a widow’s raiment to
be given in pawn, deferve to be imitated as
well as admired,  The diftinGion between
pledging, where poffeflion is transferred to
the creditor, and hypothecation, where it re-
mains with the debtor, was originally Astic ;
but fcarce any part of the Athenian laws on
this fubje& can be gleaned from the ancient
orators, except what relates to bottomry in
five fpeeches of Demofthenes.

I cannot end this article, without mentioning
a fingular cafe from a curious manufeript pre-
ferved at Cambridge, which contains a collec-
tion of queries in Turkifh, together with the
decifions or concife anfwers of the Mufti at
Conflantinaple : it is commonly imagined, that
the Turks have a tranflation in their own lan-

guage
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guage of the Greek code, from which they
have fupplied the defe&ts of their Tartarian
and Arabian jurifpiudence ;(4) but 1 have not
met with any fuch tranflation, although I ad-
mit the conjeture to be highly probable, and
am perfuaded, that their numerous treatifes on’
Mechomedan Yaw are worthy on many accounts
of an attentive examination. The cafe was
this : ¢¢ Zaid had left with Admru divers goods
in pledge for a certain fum of money, and
fome ruffians, having entered the houfe of
Amru, took away his own goods together with
thofe pawned by Zsid.” Now we muft nec-
eflarily fuppofe, that the creditor had by hisown
fault given occafion to this robbery ; otherwife
we ‘may boldly pronounce, that the Turks are
wholly unacquainted with the imperial laws of
Byzantium, and that their own rules are totally
repugnant to natural juftice ; for the party pro-
ceeds to afk, ¢¢ whether, fince the debt become
extin by the lofs of the pledge, and fince the
goods

(€) Duck de Auth, Jur. Civ, Rom. 1. 2. 6,
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goods pawned exceeded in value the amount
of the debt, Zaid could legally demand the bal-
ance of Amru;” to which queftion the great
law-officer of the Othman court anfwered with
the brevity ufual on fuch occafions, Olmaz it
cannot be./¢) This cuftom, we muft con-
fefs, of propofing cafes both of law and con-
fcience under feigned names to the fupreme
judge, whofe anfwers are confidered as fol-
emn decrees, is admirably calculated to pre-
vent partiality and to fave the charges of liti-
gation.

V. The laft fpecies of bailment is by no
means the leaft important of the five, whether
we confider the infinite convenience and daily
ufe of the contra&t itfelf, or the variety of its
branches, each of which fhall now be fuc-
cinflly, but accurately, examined.

1. Locatio ox lgcatio-condultia, veiy is a con-
tract, by which the hirer gains a tranfient
qualified
{(e) Publ, Libr. Cambr. MSS. Dd. 4. 3. See Wot.
ton, LL. Hywel Dda. lib. 2. cap. 2. §2g. natex. It
may poffibly be the ufagein Turkey to fipulate ¢ ut amif-
fio pigooris liberet debisorem,” as in C. 4. 24. 6,

-
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qualified property in the thing hired, and the
owner acquires an abfolute property in the
ftipend, or price of the hiring ; fo that, in truth,
it bears a ftrong refemblance to the contra& of
emptio-venditio, or fale ; and, fince it is advan-
tageous to both  contradting parties, the har-
monious confent of. nations will be interrupt-
ed, and one objet of this eflay defeated, if the
laws of England {hall be found, on a fair in-
quiry, to demand of a hirer a more than or-
dindry degree of diligence. In the moft recent
publication, that I have read, on any legal
fubjelt, it is exprefsly faid, ¢ that the birer, is
to take all imaginable care of the goods deliv-
ered for hire :( )’ the words all imaginable, if
the principles before eftablithed be juft, are
too firong for prafice even in the ftrik cafe
of borrowing ; but, if we take them in the
mildeft fenfe, they muft imply an extraordi-
nary degree of care ; and this do&rine, 1 pre-
fume, is founded on that of lord Hult, in the
cafe of Coggs and Bernard, where the great
" judge

(7} Law of Nifi Prius, 3d. edition corre8led, 72,
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judge lays it down, ¢ that if goods are let out
for a reward, the hirer is bound to the utmoft
diligence, fuch as the moil diligent father of
a family ufes.(g)” It may feem bold to con-
trovert fo refpecable an opinion ; but with-
out infifting on the palpable injuftice of mak-
ing a borrower and a hirer anf{werable for pre-
cifely the fame degree of negle@, and without
urging, that the point was not then before the
court, I will engaze to fhow, by tracing the
do&rine up to its real fource, that the dictum
of the chief juftice was entirely grounded on a
grammatical miftake in the tranflation of a
fingle Lutin word.

In the firlt place, it.is indubitable, that his
lordfhip relied folely on:the authority of Brac-
ton ; whofe words he cites at large, and im-
mediately fubjoins, ¢¢.whence it appears, &c.”
now the words, ¢ talis ab ea defideratur cufto-
dia, qualem diligentiffimus paterfamilias fuis re-
bus adhibet,” op which the whole queftion de-

= pends,
(g) Ld. Raym, 916. '
L
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pends, are copied exaftly from Fuffinian,(h)
who informs us in the proeme to his Inftitutes,
that his decifions in that work were extracted
.principally from the Commentaries of Gaius ;
and the epithet diligentiffimus is in fa&t ufed by
this ancient lawycr,(7) and by him alone, on
the {ubjec of hiring : but Caius is remarked
for writing with energy, and for being fond of
ufing fuperlatives, where all other writers are
fatisfied with pefitives (k) fo that his forcible
manner of exprefling himfelf, in this inftance
as in fome others, mifled the compilers em-
ployed by the emperor, whofe words Theophi- -
Jus rendered more than literally, and Braitm
tranfcribed ; and thus an epithet, which ought
to have been tranflated ordinarily diligent, has
been fuppofed to mean extremely careful. By
re@ifying this miftake, we reftore the broken
barmony of the pande&s with the inftitutes,
which together with the code, form one con-
neéted
() Braft. 2. b. Juftin. IaR. 3. 25. 5. where The
ophilus bas & coddga bryuaricaroge
(i) D.19. 2.25. 7.
(%) Le Bran, p. 93.



Tue Lam or Wailments, 125

neéted work, (/) and, when properly underftood,
explain and illuftrate each ofher ; nor is it
neceflary, I conceive, to adopt the interpreta-
tion of M. D¢ Ferriere, who imagines that
both Fuftinian and Guius are {peaking only of
cafes, which from their nature demand ex-
traordinary cire.(m)

There is no authority then againft the rule,
which requires of a hirer the fame degree of
diligence, that all prudent men, that is, the
generality of mankind, ufe in keeping their
own goods ; and the juit diftinétion between
borrowing and hiring, which the Fewifh law-
giver emphatically makes, by faying, ¢ if it
be an hired thing it came for its hire,(n)”” re~
mains eftablithed by the concurrent wifdom of

nations in all ages.

1t Caius therefore hire a horfe, he is bound
to ride it as moderately and treat it as careful-
ly,
() Burt. 426.
(m) Inft. vol. V, p. 138.

() Exod. xxii, 15.
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ly, as any man of cosvmen difcretion would ride
and treat his own horle 5 and if, through his
negligence, as by leaving the door of his fta-
ble open at night, the horle be ftolen, he mult
anfwer for it ; but not, if he be robbed of it
by highwaymen, unlefs by his imprudence he
gave occafion to the robberry, as by travelling
at unufual hours, or by taking an unufual
road : if, indeed, he hire a carriage and any
number of horfes, and the owner fend with
them his poftilion or coachman, Caius is dif-
charged from all attention to the horfes, and
remains obliged only to take ordinary care of
the glafles and infide of the carriage, while he
fits in it.

Since the negligence of a fervant, alling
under his mafter’s dircCtions, exprefs or impli-
ed, is the negligence of the mafter, it fol-
lows, that, if the fervant of Czius injure or
kill the horfe by riding. it immeoderately, or,
by leaving the ftable door open, fuffer thieves
10 fteal it, Cuius muft make the owner a com-

compenfation
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penfation for his lofs (o) and it is juft the
fame, if he take a ready furnithed lodging,
and his guefts or fervants, while they a& under
the authority given by him, damage the furni-
ture by the omiflion of ordinasy care. At
Rome the law was not quite fo rigil; for
Pomponius, whofe opinion on this point was
generally adopted, made the mafter liable, on-
ly when he was culpably negligent in admit-
ting carelefs guefts or fervants, whole ‘bad
qualities he ought to have known:{p) but this
ditin&ion muft have been perplexing enough in
pradlice ; and the rule, which, by making the
head of a family anfwerable indifcriminately
for the faults of thofe, whom he receives or
employs, compels him to keep a vigilant eye
on all his domeftics, is not only more fimple,
but more conducive to the public fecurity, al-
though it may be rather har{h 'in fome par-
ticular inftances.(¢) It may here be obferved,
» e that

(o) Salk. 282. Ld. Raym, 916.

(¢) D.19. 2. 11. ‘

() Poth. Louage, ne 193,

L2 '

4
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that this is the only contra&, to which the
French, from whom our word bailment was
" borrowcd, apply a word of the fame origin ;
for the letting of a houfe or chamber for hire
is by them called @il 4 loyer, and the letter
for hire, bailleur, that is, bailor, both derived
«from the old word bailler, to deliver; and,
theugh the contradts, which are the fubjedts
of thiseflay, be generally confined to movea-
ble things, yet it will not be improper to add,
that if immoveable property, as an orchard,
a garden, ora farm, be letten by parole, with
no other ftipulation than for the price or rent,
the leflee is bound to ufe the fame diligence in
~preferving the trees, plants, or implements,
.that every prudent perfon would ufe, if the
orchard, garden, or farm, were his own.

2. Locatio operis, which is properly fubdi-
vifible into two branches, namely, faciends,
and mercium <vehendarum, has a molt exten-
five influence in civil life ; but the principles
by which the obligations of the contrating
parties may be alcertained, are no lefs obvi-

ous



Tue Law or Wailments, 127

ous and rational, than the obje&s of the con-
tract are often vaft and important.(r)

If Titius deliver filk or velvet to a tailor
for a fuit of clothes, or a gem toa jeweller
to be fet or engraved, or timber to a carpen-
ter for the rafters of his houf:, the tailor, the
engraver, and the builder are not only eobliged
to perform their [everal undertakings in a

workmanly manner :(s) but, fince they are
entitled

{r) It may be uleful to mention a nicety of the
Latin language in the application of the verbs Jocare and
conducere ; the employer, who gives the reward, is locator
operis, but condullor operarum ; while the party employ-
ed, who receives the pay, is locator operarum, but con-
duflor operis. Heinecc, in Pand. par., 3. § g2o. Soin
Horace,

¢ Tu fecanda marmora
Locas”—
which the flonchewer or mafon conduxit.

(s) 1 Ventr. 268. erroneoully printed 1 Vern. 268.
in all the editions of Bl. Comm. Il. 452. The innumer-
able multitude of inaccurate or idle references, in our
beft reports and law-trals, is the bane of the fudent
and of the pradtifer.
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entitied to a reward, either by exprefs bargain
or by implication, they muft alfo take ordinary
care of the things refpe@ively bailed to them :
and thus, if a horfe be dclivered either to an
agifting fariner for the purpofe of depafturing
in his meadows, or to an hoftler to be dreflcd
and fed in his ftable, the bailess are an{wera-
ble for the lofs of the horle, if it be occafion-
ed by the ordinary neglcét of themfelves or
their fervanis. It has, indeed been adjudged,
that if the horfe of a gueft be {ent to pafture
by the owner’s defire, the innholder is not,
as fuch, refponfible for the lofs of him by
theft or accident ;(#) and, in the cafe of
Mofley and Fyffer, an altion againft an agifter
for keeping a horfe fo negligently that it was
flolen, is faid to have been held maintainable
only by reafon of a {pecial affumption ;(u) but
the cafe is differently reported by Roile, who
mentions no fuch reafon ; and, according to
him, chief juftice Popham advanced generally,
in

\
(t) 8. Rep. 32. Celye’s cafe.
(z) Mo. 543. 1 Ro. Abr. 4.
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in conformity to the principles before cith-
liihedy that, ““if a w.n, to whom horles are
bailed for agiflinens, leave open ihs gates ot
his ficldy fn configuence of whick nevlect thay
ftray and are ilolen, thz owser has ;m aflinn
agaiuft him ' it i Gie faae, i the inshezpor
fend his guelt's hoile to a meadow of his own
accord, for he is bound to keep fafelv all fuch
things as his guefts depofit within his inn, and
fhall not difcharge him{ulf by his own alk
from that obligation ; and, even when he turns
out the horfe by order of the owner, and re-
ccives pay for his grafs and care, he is charge~
able, furely, for ordinary negligence, as abailee
for hire, though not as an innkecper by the
general cultom of the realm. 1t may be worth
while to invelligate the reafons of this genc:al
cuftom, which in truth mecuns no more than

common law, concerning innholders.(w)
Although a ftipend or reward in money be

the effence of the contralt called lcatio, yet
the

(w) Reg. Orig. 105. a. Noy. Max. ch. 43.
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but alfo that his goods may be {afe : independ-
ently o1 this reafoning, the cuftody of the goods
may be confidered as acceflary to the principal
contraél, and the money paid for the apartments
25 extending to the care of the box or port-
manteau ; in which light Gaius and as great

a man as he, lord 7157, fiems to view the obli-
gation ; for they agree, ‘¢ (hat, althonph a
bargeman and a malter ofa thip receive their
fare for the paflage of travellers, and
an innkecper his pay for the accommodation
sid enruoidnment of them, but have no pecu-
piary rewatd for the mere cuftody of the goods
belonaing to the paficngers or guefls, yet they
are ebliged to- take ordinary care of 1ol
goods ; as g ful]er and mender are paid. for
their fkill .only,, yet are anfwerable, ex locate
for ordinary negle, if the clothes be loft or
damaged. ()"

In whatever point of view we confider this
bailment, -no -more is regularly demanded of

the
(3) D. 4.9 5. and 13- Mod. 487.
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the bailee than the care, which every prudent
man takes of his own property ; but it has
long been holden, that an innkeeper is bound to
yeftitution, if the trunks or parcels of his
guefts, committed to him either perfonally or
through one of his agents be damaged in his
inn, or ftolen out of it, by any perfon what-
ever ;(z) nor fhall he difcharge himfelf from
this refponfibility by a refufal to take care
of the goods, becaufe there are fufpected per-
fons in the houfe, for whofe condu& he can-
not be anfwerable :(a) it is otherwife, indeed
if he refufe admiffion to a traveller, becaufe he
really has no room for him, and the traveller,
neverthelefs, infit upon entering, and place
his baggage in a chamber without the keeper’s
confent.(4) |

Add 1o this, that if he fail to provide hon-
eft fervants and honeft inmates, according to
the confidence repofed in him by the public,

(2) Yearb. 10 Hen. VII, 26. & Cro, 18g. bis
(2) Mo. 78.
(6) Dy. 158. b, 1 And 29.

M
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his ncgligence in that refpe ishighly culpable,
and he ought to anfwer civilly for their alls,
even if they fhould rob the guefts, who fleep
in his chambers.(¢) Rigorous as this law
may feem, and hard as it may actuvally be in
one or two particular inftances, it is founded
on the great principle of public utility, to
which all private confiderations ought to yield ;
for travellers, who muft be numerous in a
1ich and commercial country, are obliged to
rely almoft implicitly on the good faith of
innholders, whofe education and morals are
ufually none of the beft, and who might have
frequent opportunities of affociating with ruf-
fians or pilferers, while the injured gueft could
feldom or never obtain legal proof of fuch
combinations or even of their negligence, if
no a&tual fraud had been committed by them.
Hence the Prxtor declared, according te ' Pom-
ponius, his defire of fecuring the public from
the dithonefty of fuch men, and by his edi&
gave an action againft them, if the goods of
travellers or paflengers were loft or hurt by
any
(c) 1 Bl. Comm, 430.
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any means, except damno jfatali, or incvitable’
accident 5 and Ulpian intimates, that cven this
{everity could not reftrain them from knavith
practices or fufpicions negleét.(«)

Inall{uch cafes, however, it is competent for
the innholder to repel the prefumption of his-
knavery or default, by proving that he took
ordinary care, or that the force, which occa-
fioned the lofs or damage, was truly irrefiftible.

When a private man demands and receivey
a'compenfation for the bare-cuftody of goods’
in his warehoufe or f{toreroom, this is not
properly a depolit, but a hiring of care and -
attention : it may ba called lcatio cuflediee, and
might have been mede a diftinl branci: of thie
lalt inrt of hailteent, if it h.d not fecmed afe-
lefs to multiply (ubdivilions ; =i the baile
may ftill be denominated locoszs operer, fince
the vigilance and care which b- lets out for
P2y, are in tnith a mental operwiion. What-

eer

{¢) D.4. 9. 1. and .
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ever be his appellation, either in Englifb or
Latin, he is clearly refponfible, like other
wnterefted bailees, for ordinary negligence ;
and, although St. German feems to make no
difference in this refpe&t between a keeper of
goods for hire and a fimple depofitary, yet he
ufes the word default, like the culpa of the
Romans, asa generical/ term, and leaves the
degree of it to be afcertained by the rules of
Iaw.(¢)

In the fentence immediately following, he
makes a very material diftin&tion between the
two contralls ; for, ¢ if a man, fays he, have
a certain recompenfe for the keeping of goods,
and promife, at the time of the /delivery‘, to
redeliver them fafe at his peril, then he fhall
be charged with all chances, that may befal ;
but, if he make that promife, and have noth-
ing for keeping them, he is bound to no cafu-
alties, but fuch as are wilful, and happen by
” now the word peril, like
periculum, from which it is derived, is in itfelf

his own default :

ambiguous,
(¢} Doft, and Stud, where before cited.
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ambiguous, and fometimes denotes the rifk of
inevitable mifchance, fometimes the danges
arifing from a want of due circumipe&ion 3
and the ftronger fenfe of the word was taken in
the firft cafe againft him, who uttered it ; but,
in the fecond, where the conftru@ion is fa-
vourable, the milder fenfe was jullly prefer-
red.(f) Thus, when a perfon, who, if he were
wholly uninterefted, would be a mandartary,
undertakes for a reward to perform any work,.
he muft be confidered as bound fiill more:
ftronglyv, to ufe a degree of diligence adequate
to the performance of it : his obligation mult
be rigoroufly conftrued, and he would, per-
haps, be anfwerable for flight negle&, where
no more could be required of a mandatary
than ordinary exertions. This is the cafe of
commiilioners faétors, and bailiffs, when theis
undertaking lies in fefance, and not fimply in.
cuftody ; hence, as peculiar care is demanded
in removing and raifing a fine column of gran-
ite or porphyry, without injuring the thaft or
) the
(/) See before p. 63.
Ma2
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the capital, Gaius feems to ¢xaét more than
ordinary diligence from the undertaker of fuch
a work for a ftipulated compenfation.(¢) Lord
Coke confiders a fa&tor in the light of a fer-
vant, and thence deduces his obligation ; but,
with great fubmiffion, his reward is the true
. zeafon, and the nature of the bufinefs is the
juft meafure, of his duty ;(») which cannot,
however, extend to a refponfibility for mere
accident, er open robbery ;(¢) and, even in the
cafe of theft, a fa&or has been holden excuf-
ed, when he fhewed, ¢¢ that he had laid up the
goods of his principal in a warchoufe, out of
which they were ftolen by certain malefaétors
to him unknown.(£)"

Where fkill is required, as well as care, in
performing the work undertaken, the bailee
for hire muft be fuppofed to have engaged him-

| felf
) D.19. 2. 7.
(%) 4 Rep. 84. Ld. Raym, 918,
(z) 1 InB. 89, a.
{#) 1 Vent. 121, Vere and Smit4.
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felf for a due application of the neceflary art:
it is his own fault, if he undertakes a work
above his ftrength ; and all, that has before
been advanced on this head concerning a man-
datary, may be applied with much greater
force to a condultor aoperis faciendi.(l) 1 con-
ceive, however, that where the bailor has not
been deluded by any but himfelf, and volunta-
rily employs in one art a man, who openly
exercifes another, his folly has no claim to
indulgence ; and that,-unlefs the bailee make
falfe pretenfions, or a fpecial undertaking, no
more can fairly be demanded of him than the
beft of his ability.(m) The cafe, which Sadi
relates with elegance and humour, in his Gu-
lifan or Rofe-garden, and which Pufendorf
cites with approbation,(n) is not inapplicable
.tothe prefent fubje&t, and may ferve as afpeci-
men of AMahemedan law, which is net {o differ-
ent from ours, as we are taught to imagine :
[£1 A
{{) Spondet, {ays the Roman Iawy!ers, peritiam artis.
(m) P. 75 '
{n) De J_urc Nat, et Gent. lib, 5. cap. 5. § 3.
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¢ A man, who had a diforder in his eyes, call-
ed on a farrier for a remedy ; and he applied
to them a medicine commonly ufed for his
patients : the man loft his fight, and brought
an action for damages ;” but the judge faid,
¢ No a&tion lies, for, if the complainant had
not himfelf been an afs, he would never have

H

employed a farrier 3 and Sadi proceeds to in-
timate, that, ¢ if a perfon will employ a com-
mon mat.maker, to weave or embroider a fine
carpet, he muft impute the bad workmanfhip

to his own folly.(s)”

In regard to the diftin@ion beforementioned
between the zon fefance and the mis fefance
of a workman,(p) it is indifputably clear, that

an

{0} Rofar, Polit. cap. 7. Thereare numberlefs tralis
in Arabick, Perfian, and Turkifk, on every branch of ju-
rifprudence ; from the beft of which it would not be dif-
ficult to extraét a complete fyftem, and to compare it
with our own ; nor would it be lefs ealy, to explainin
Perfian or Arabick fuch parts of our Englyfh law, as cither
coincide with that of the Afiaticks, or are manifefily prefe
erable to it.

(#) P.75. &,
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an a@ion lics in both cafes for a reparation in
damages, whenever the work was undertaken
for 1 reward, either adtually paid, cuprefsly
ftipulated, or, in the cafe of 2 common trader,

ftrongly implied ;, of which Blackfione sives
the following inftance : ¢ if a builder prome
ifes, undertakes, or affumes to Carus, that he
will build and cover his houfe within a limited
time, and fails to do it, Caius has an aflion on
the cafe againft the builder for this breach of
his exprefs promife, and fhall recover a pecu-
niary fatisfaltion for the injury f{uftained by

fuch delay.(g)” The learned author mezamed,

I prefume, a common builder, or fuppofed a

confideration to be given ; and for this reafon

I forbore to cite his doérine as in point on
the fubject of an a&ion for the non-perform-

[2

ance of a mandatary.(7)

Before we leave this article, it {cems proper
to remark, that every bailee for pay, whether
conduflor rei or condultor operis, muft be fup-

pofed
(9) 3 Comm. 157.
(r) P.78.81. 84,
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pofed to know, that the goods and chattles of
his bailor are in many cafes diftrainable for
rent, if his landlord, who might otherwife be
fhamefully defrauded, find them on the preifia
ifes ;(s) and, as they cannot be diftraincd and
fold without his ordinary default at leaft, the
owner has a remedy over againft him, and
muft receive a compenfation for his lofs :(#)
even if a depofitary were to remove or conceal
his own goods, and thofe of his depofitor were
to be feized for rent arrere, he would un.
queftionably be bound to make reftitution ;
but ilere is no obligation in the bailee to fug-
gelt wife precautions againft inevitable acci-
dent ; and he cannot therefore, be obliged
to advife infurance from fire ; much lefs to
infure the things bailed without an authority
from the bailor.

It may be right alfo to mention, that the dif-
tinction, before taken in regard to loans,(u)
between
(s) Burr. 1498, &ec.
(¢) 3 B..Comm. 8.
() P. 8g. 91.
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between an obligation to reftore the fpecific
things, and a power or neceflity of Teturning
others equal in value, holds good likewife in
the contralts of hiring and depofiting : in the
firft cafe, it is a regular bailment ; in the
fecond it becomes 2 debt. Thus, according to
Alfenus in his famous law, on which the ju-
dicious Bynkerfbock has learnedly commented,
« if-an ingot of filver be -delivered to a filver-
{mith to make an urn, the whole property is
transferred, and the employer is only a creditor
of metal equally valuable, which the workman
engages to pay in a certain thape :(w)” the
{mith may confequently apply it to his own
ufe ; but, if it perifh, even by unavoidable
mifchance or irrefiftible violence, he, as owner
of it, muft abide the lofs, and the creditor muft
have hisurn in due time. 1t would be otherwife
no doubt, if the fame filver, on account of its
peculiar finenefs, or any uncommon metal,
according to the whim of the owner, were
agreed

(w) D. 19, 2. 31, Bynk. 08/, Fur. Rom. lib. VIII,
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agreed to be fpecifically redelivered in the form
of a cup or a flandifh.

3. Locatio operis mercium vehendarum is a
contralt, which admits of many varieties in
form, but of none, as it feems at length to be
fetded, in the fubftantial obligations of the
bailee.

A carrier for hire ought, by the rule, to be
refponfible only for ordinary negle& ; and, in
the time of Henry VI1I, it appears to have
been generally holden, ¢¢ that a common carrier
was chargeable, in cafe of a lofs by robbery,
only when he had travelled by ways dangerous
for robbing, or driven by night, or at any in-
convenient hour :(x)” but, in the commer-
cial reign of Elizabeth, it was refolved, upon
the fame brbgd principles of policy and con-
venience, that have been raentioned in the cafe
of innholders, ¢ that if a common carrier be

robbed

(x) Doft, and Stud, where often before cited,
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-

robbed of the goods delivered to him, he fhall
anf{wer for the value of them.(y )"

Now the reward or hire, which is confider-
ed by Sir Edward Cile as the reafon of this
decifion, and on which the principal ftrefs is
often laid in our own times, makes the carrice
liable, indeed, for the omiilion of ordinary
care, but cannot extend to irrefiftible force ;
and, though fome other bailees have a recom-
penfe, as faCtors and workmen for pay, yet
even in Huodliefe’s cafle, the chief juftice ad-
mitted, that robbery wasa good plea fora
faltor, though it was a bad one for a carrier
the true ground of that refoluti.n is the pub-
lic employment exercifed by the carrier, and
the danger of his combining with robbers to the
infinite injury of commerce and extreme in-

convenience of fociety./z)
The ™

{7) 1inft. 89. a. Mo. 462. 1 Ro, Abr. 2. Wocdx
liefe and Curts.
(z) Ld. Raym. 917, 12 Mod, 487.
N
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The modern rule concerning a comnlon
carrier, is, that ¢ pothing will excufe him,
except the a&t of God, or of the King’s
enemies ;(¢)” but a momentary attention to
the principles muft convince us, that this ex-
ception is in truth part of the rule itfclf, and
that the refpon{ibility for a lofs by rubbers is
only an $&ception te it : a carrier is regular]

y an zecep ta gularly
-anfwerable for neglect, but not regularly, for
damage occafioned by the attacks of ruffians,
any more than for hoftile violence, or una-
voidable misfortune ; but the great maxims
of policy and good government, make it nec-

2o . )
effary to gscept from this rule the cafe of
robbery, lelt confederacies fhould be formed
between carriers and defperate villains with
little or no chance of dete&ion.

Although the a& of God, which the ancients
too called ea ¢w and Vim divinam, be an ex-
preffion, which long habit has rendered
familiar to us, yet perhaps, on that very ac-

count,
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count, it might be more proper, as well as
more decent, to {ubftitute it in its place nev-
itable accident ; religion and rcafon, which can
never be at variance without certain injury to
one of them, aflure us, that ¢ not a guft
of wind blows, nor a flath of lightning gleams,
without the knowledge and guidance of a fu-
perintending mind ;” but this do&rine lofes
its dignity and fublimity by a technical appli-
cation of it, which may in fome inftances bor-
der even upon profanenefs ; and law, which
is merely a pradtical fcience, cannot ufe terms
too popular and perfpicuous.

In a recent cale of an a&ion againft a car-
rier, it was holden to be no excufe, ¢ that the
thip was tight when the goods were placed on
board, but that a rat, by guawing ¢t the oak-
um, had made a fmall hole, through which
the water had guthed ;74 )" but the true reafon
of this decifion is not mentioned by the re-
porter : it was in fact at leaft ordinary negli-

gence,

(%) 1 Wils, part 1. 281, Dale and Hsll,
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gence, to let a rat do fuch mifchief in the vel-
fel § and the Roman law has, on this principie,
decided, -that, {i fullo veftimenta policnda ac-
ceperit, acque mures roferint, ex locato tenctur,
quia debuit ab hac re cavere.(c)",

‘Whatever doubt there may be, among
civilians and common lawyers, in regard toa
cafket, the eontents of which are concealed
from the depofitary,(d) it feems to be general-
ly underftood, that-a common carrier is an-
fwerable for thelofs of a box or parcel, be he
ever fo ignorant of its contents, or be thofe
contents ever {o valuable, unlefs he make a
fpecial acceptance :/¢) but grofs fraud and
impofition by the bailor will deprive him of
his a&tion, and if there be proof, that the par-
ties were apprized of each other’s intentions,
although there was no perfonal communica-
tion, the bailee may be econfidered as a {pecial

acceptor :
(c) D.19.2.13. 6.

-

d) Before, P. 5% 53, 55-
{¢) 1 Stra. 145.  Tiétchburn and White,
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acceptor : this was adjudged in a very modern
cafe particularly circumftanced, in which the
former cafes in Ventris Alleyne, and Carthew,
are examined with liberality and wifdom ;
but, in all of them, too great firefs is laid on
the reward, and too little on the important
motives of public utility, which alone diftin-
guifh a carrier from other bailees for hire.(f)

Though no fubftantial difference is_aflign-
able between carriage by land and carriage by
‘water, or, in other words, between a waggon
and a barge, yet it foon became ncceflary for
the courts to declare, as they did in the reign
of James 1. that a common hoyman, like
a common waggoner, is refponfible for
goods committed to his cuftody, even if
he be robbed of them ;(g} but the rea-
fon faid to have been given for this judgment,
) namely,
(f) Burr. 2298. Gibbon and Paynton. See 1 Veat.
238. All. 93. Canph. 48;.

(g) Hob. ca. 3o. 2 Cro. g30. Rick. and Kneeland.

* The firff cale of the kind, faid lord Holz, to be found
i our books.” 3« Mod. 480,

N2



150 Tue Late or Wailyrents,

namely, becaufe he had his hire, is not the true
one ; fince, as we have before fuggefted, the
recompenfe could only make him liable for
temerity and imprudence, as if a bargemafter
were rafhly to fhoot a bridge, when the bent
of the weather is tempeftuous ; but not fora
tnere cafualty, as if a hoy in good con-
dition, fhooting a bridge at a proper time,
were driven againft a peer, by a .fudden
breeze, and overfet by the violence of
4he fhock ;(b) mnor, by parity of reafon,
for any other force too great to be refift~
ed :(¥) the public employment of the hoyman,
and that diftruft, which an ancient writer juft-
ly calls the finew of wildom, are the real
grounds of the law’s rigour, in making fuch a
perfon refponfible for a lofs by robbery.

All, that has juft been advanced concerning
a landcarrier, may, therefore, be appliedtoa
bargemafter or boatman ; but, in cafe of a

tempeft,
(%) 1 Stra. 128.  Amies and Stevens.
(z) Palm. 548. W. Jo. 159. See the dofirine of
inevitable accident mofl learfiedly di {cuffed in Defid, Heral- ‘
€7 Animadv. in Salmafi; Oblerv. in Jus 4et. Rom. caps xv.
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-tempeft, it may fometimes happen, that the
law of jetfon and average may occafion a dif-
ference. Barcrof?’s calg, as it is cited by chief
juftice Rolle, has fome appearance+of hardfhip :
a box of jewels had been delivered to a ferry-
man, who knew not what it contained, and, 2
fudden ftorm arifing in the paffage, he threw
- the box into the fea 4 yet it was refolved, that
he thould anf{wer for it:(4)” now 1 cannot
halp fufpe&ing, that there was proof in this
calc of culpable negligence, and probably the
catket was both finall and light enough, to
have been kept longer on board than other
goods ; for, in the cale of Gravefend barge, ci-
ted on the bench by lord Coke, it appears, that
the pack, which -was thrown overboard in a
tempeft, and for which the bargeman was
holden not anfwerable, was of great value and
great weight ; although this laft circumftance
be omitted by Ralle, who fays only, that the
mafter of the veflel had no information of its

contents. (/) T
e

(%) All. 93.
() 2 Bulftr. 280. 2 Ro, Abr. 567.
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The {ubtilty of the human mind, in finding
diftin&ions, has no bounds ; and it was im-
agined by fome, that, whatever might be the
obligation of a bargemafter, there was no rea-
fon to be equally rigorous in regard to the
mafter of a thip ; who, if he carry goods for
profit, muft indubitably anfwer for the ordi-
nary negle& of himfelf or his mariners, but
ought net, they faid, to be chargeable for the
violence of robbers : it was, however, other-
wife decided in the great cale of Mors and
8lew, where ‘¢ eleven perfons armed came on
board the fhip in the river, under pretence of
imprefling feamen, and forcibly took the chefts,
which the defendant had engaged to carry ;”
and though the mafter was entirely blamelefs,
yet Sir Mathew Hale and his brethren, haying
heard both civilians and common-lawyers, and,
among them, Mr. Holt, for the plaintiff, de-
termined on the principles juft before eftab-
lithed, that the bailor ought to recover.(m)
“This cafe was frequently mentioned afterwards

by

{m) 1 Vent1, 190. 238, Raym, 220,
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by ! vd H I, wio fail, that ¢ the declaration
was drawn by the greuteil pleader in £vgland
of his time./n)”

Siil farther @ fince neither the element, on
which goods are carried, nor the magnitude
and form of the carriage, make any difference
in the refponfibility of the bailee, one would
hardly have conceived, that a diverfity could
have been taken between a letter and any
other thing. Our common law, indeed, was
acquainted with no fuch diverfity ; and a pri-
vate poft-mafter was precifely in the fituation
of another carrier ; but the flatue of Charles
11. having eftablithed a gereral poft-office,
and taken away the liberty of fending letiers
by a privare poft,fo) it was thought, that an
alteration was made in the obligation of the
poﬁ-ma{’ter general ; and, in the cafe of Lane
and Cs7isn, three judges determined, againfk
the fixed and well {apported opinion of chief
juftice Holt, ¢ that the poft-mafter was not

anfwerable
{n) Ld. Raym. g2o.
{¢) 12 Cha. IL ch. 35. See the fublequent fatutes,
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anfwerable for the lofs of a letter with exche-
quer-bills in it :(p)" now this was a cafe of
ordinary negle, for the bills werc ftolen out
of the plaintiff’s letter in the defendant’s of.
fice 3(g/ and, as the malter has a great falary
for the difcharge of his truft ; as he ought
clearly to anfwer for the a&ls of his clerks and
agents ; as the ftatute, profefledly enalted for
fafety as well as difpatch, could not have been
intended to deprive the fubjc& of any benefit,
which he before enjoyed ; for thefe reafons,
and for many others, 1 believe that Cicero
would

(¢) Carth. 487. 12 Mod. 482.

{¢) In addition to the authorities before cited, p, 61.
n. (0), for the diflin&lion between a lofs by flealth and
by robbery, fee Dumoulin, tra@, De eo quod intereft, n.
184, and Rofella cafuum, 28. b. This laft is the boek
which 8t. German improperly calls Summa Rofella, and
by mifquoting which he mifled me in the paffage con-
¢erning the fall of a houfe, p. 95. The words of the
author Trevumels, are thele :  Domus tua minabatur
7uinam ; domus corruit, et interficit equum tibi commo-
datum 3 certe non poteft dici cafus fortuitus ; quia /-
igenttfimus repardffer domum, vel ibi non habitdffet ; f
autem domus non minabatur ruinam, fed impetu tempeflatis
valid® corroit, neo eft 1ibi imputandum.
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would have faid, that he wrote on a f{imilar
occalion to Trebatius, ¢ Ego tamen Scavola
affentior ./r)” It would, perhaps, have been
different under the ftatute, if the poft had been
robbed, cither by day or by night, when there
is a neceflity of travelling, but even that quel-
tion would have been difputable ; and here I
may conclude this divifion of my eflay, with
obferving in the plain but emphatical language
of St. German, ¢ that all the former diverfi-
ties be granted by fecondary conclufions de-
rived upon the law of reafon, without any
ftatute made in that behalf ; and, peradven-
ture, laws and the conclufions therein be the
more plain, and the more open ; for if any
ftatute were made therein, I think verily, more
- doubts and queftions would arife upon the ftat-
ute, than doth now, when they be only argued
and judged after the common law.(s)”

Before I finifh the hiftorical part of my ef-
fay, in which 1 undertook to demonftrate,

é that
(~) Epift. ad. Fam. VII, 2.

{s) Dodl. and Stud. dial, 2. chap. 38, lalt fentence, ~
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4¢ that a perfe& harmony fubfiftcd on this inter-
efling branch of jurifprudence in the codes of
nations moft eminent for legal wifdom,(¢)” I
cannot forbear adding a few remarks on the
inftitutions of thofe nations, who are generally
called barbarous, and who feem in many in-
ftances to have deferved that epitiiet : although
traces of found reafoning and folid judgment
appear in molt of their ordinances.

By the ancient laws of the Wifigoths,
which are indeed rathér obfcure, the ¢ keeper
of a horfe or an ox for hire, as well as a hirer
for ufe, was obliged, if the animal perithed, 10
return another of equal worth :” the law of
the Baiuvarians, on tl:is head is nearly in the
fame words ; and tne rule is adc;pted with little
alteration in the cai}itularies of Charlemagne
and Lewis the Pious,(u) where the Mofaic
law before cited concerning a borrower may "

2100

(t)P.17*
(2) Lindenbrog, LL. Wifigotk, lib. 5. tit. 5.§ 1, 2,
8. and LL. Baiuvar, tit. 14. §1, 2, 3, 4. Capitul, lib, 5.
§ 204.

4
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allobe found./w) In all thefe codes a depofita~
1y of gold, filver, or valuable trinkets, is made
chargeable, if they are deftroyed by fire, and his
own goods perifh not with them ; a circum-
ftance which fome other legiflators have confid-
ered as conclufive evidence of grofs neglect or
fraud : thus, by the old Britifh tra&, called
the book of Cynawg, a perfon, who had been
robbed of a depofit, was allowed to clear him-
felf by making oath, with compurgators,
that he had no concern in the robbery, unlefs
he had faved his own goods ; and it was the
fame, I believe, amdng the Britons in the cafe
of a lofs by fire, which happened without the
fault of the bailee ; although Howel the Good
feems to have been rigorous in this cafe,
for the fake of public fecurity.(x) There was one
regulation in the mithem code, which I have not
feen in that of any other nation: if precious
things

(w) Capitul. lib. 6. § 22. Exod. xxii. 14, 15.

(x) LL. Hywe! Dda. lib. g. cap. 4. § 22. and lib. 3.
c2p. 3. §40. Secallo Stiernk. De Jur, Sveon p. 25Gs
257,

Q
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things were depofited and ftoler, time was
given to fearch for the thicf ; and, if he could
not be found within the time limited, a moiety
of the value was to be paid by the depofitary
to the owner, ¢ ut damnum ex medio uterque
fuftineret.(y)”’

Now I can fcarce perfuade myfelf, that the
phrafe ufed in thefe laws, fi id perierit, extends
to a perithing by inevitable accident ; nor can I
think, that the old Gathic law, cited by Stiern-
hook, fully proves his affertion, that ¢ a depofi-
tary* was refponfible for irrefiftible force ;" but
1 obferve, that the military law glvers of the
north, who entertained very high notions of
good faith and honour, were more {tri& than
the Remans in the duties, by which depofitaries
and other truftees were bound : an exa& con-
formity could hardly be expected between the
ordinances of polifhed ftates, and thole of a
people, who could fuffer difputes concerning
bailments, to be decided by combat ; for it
was the Emperor Frederick 11. who abolifhed

the
() LL. Wifigoth, lib, 5. uit. §. § 3.
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the trial by battle in cafes of contcited depof-
its, and fubftituted a more rational mode of

proof.(z)

1 purpofely referved to the laft the mention
of the Hindu, or Indian code, which the learn-
ing and induftry of my much-efteemed friend
Mr. Halhed has made acceflible to Eurspeans,
and the Perfian tranflation of which I have
had the pleafure of feeing : thefe laws, which
muft in all times be a fingular obje& of curia
ofity, are now of infinite importance ; fince
the happinefs of millions, whom a feries of
amazing even(s has fubjeCted to a Britih
power, depeuds on a flrict obfervance of them.

It is pleafing. to remark the fimilarity, or
rather identity, of thofc conclufions, which
pure unbiafled reafen in all ages and nations
feldom fails to draw, in fuch juridical inquiries
as are not fettered and manacled by pofitive
inftitution ; and, although the rules of the

Pandcis

(=) LL. Longobard. Lib, e. tit. 55. § 95. Comflics

Neapoi. liby 2. tit. g4
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e .
Pandfts concerning fucceffion to preperty, the
~
punifhment of offences, and the ceremonies of
religion, are widely different from ours, yet,
in the great fyftem of contralts and the com-
mon intercourfe between man and man, the
Pootee of the Indians and the Digef? of the Ro-
mans are by no means diflimilar.{«)

Thus, it is ordained by the fages of Hindu/-
#an, that <‘a depofitor fhall carefully in-
quire into the charater of his intended depof-
itary ; who, if he undertake to keep the goods,
hall preferve them with care and attention ;
but fhall not be bound to reftore the value of
them, if they be fpoiled by unforefeen acci-
dent, or burned, or ftolen ; unlefs he con-
ceal any part of them, that has been faved, or
unlefs his own effe@s be fecured, or unlefs the
accident happen after his refufal to redeliver
the goods on a demand made by the depofitor,

or

(@) * Hac omnia, fays Grotius, Romanis quidem con-
gruunt legibus, fed non ex illis primitus, fed ex equitate
maturali, veniunt ; quare eadem apud alias quoque gentes
zeperire eft.,” De Jure Belli aq Pacis lib 2. cap, 12. §13.
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or while the depofitary, againft the nature of
the truft, prefumes to make ufe of them: in
other words, the bailee is made an{werable
for fraud, or for fuch negligence as approaches
to it.(6)”

So, a borrower is declared to be chargeable
even for cafualty or violence, it he fail to re-
turn the thing after the completion of the bufi~
nefs, for which he borrowed it ; but not, if itbe
accidentally loft or forcibly feized, before the ex-
piration of the time, or the copclufion of the af-
fair, for which it was lent :(¢) in another place,
itis provided, that if 2 pledge be damaged or
loft by unforefeen accident, the creditor thall
neverthelefs recover his debt with intereft, but
the debtor fhall not be entitled to the value
of his pawn ;(d) and that, if the pledgee ule
the thing pledged, he fhall pay the value of it

to

(8) Gentoo Laws, cbap. IV. See before, p. 66.

(c) Same chapter, Sec before, p. 96.

(d) Chap, 1. Sef. 1. Before, p, 117, 119.
O2
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to the pledgor in the cafe of its lofs or damage,
whillt he ufes it. (¢)

In the fame manner, if a perfon hire a thing
for ufe, or if any metal be delivered to a work-
man, for the purpole of making veflels or or-
naments, the bailees are holden to be difcharg-
ed, if the thing bailed be deftroyed or fpoiled
by natural misfortune, or the injuftice of the
ruling power, unlefs it be kept affer the time
limited for the return of the goods, or the per-
formance of the work.(f)

-

All thefe provifions are confonant to the
principles eftablithed in this effay ; and I can-
not help thinking, that a clear and concife
treatife, written in the Perfian or Arabian lan-
guage, on the law of Contralts, and evincing
the general conformity between the 4fiatic and
European {yftems, would contribute, as much

as

{¢) Chap. 1. Se@. II.  Before, p. 112.
{f) Chap. IV.and Chap. X. Before, 125, 127,
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as any regulation whatever, to bring our Eng-
lifp law into good repute among thofe, whofe
fate it is to be under our dominion and whofe
happinefs ought to be "a ferious and continual
obje&t of our care.

Thus have I proved, agreeably to my un-
dertaking, that the plain elements of natural
law, on the fubje& of Bailments, which have
been traced by a fhort analylis, are recognifed
and confirmed by the wifdom of nations ;(g)
and I haften to the third, or {ynthetical part of
my work, in which, from the nature of it,
moft of the definitions and rules, already given,
muft be repeated with little variation in form,
and none in fubftance : it was at firlt my de-
fign, to fubjoin, with a few alterations, the
Synopfis of Delrio ; but finding, that, as Byn-
kerfbock exprefles himfelf with an honeft pride,
I had leifure fometimes to write, but never to
copy, and thinking it unjuft to embellith any
produ&tion of mine with the inventions of an-
other, I changed my plan; and fhall bare-
ly recapitulate the dorine expounded

in
{g) Before, p. 4. 17,
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in the preceding pages, obferving the method,
which logicians call Synthefis, and in which all
{ciences ought to be explained.

I. To begin then with definitions : 1.
Bailment is a delivery of goods in truft, on a
‘contraét exprefled or implied, that the truft,
fhall be duly executed, and the goods redeliv-
ered, as foon as the time or ufe, for which
they were bailed, fhall have elapfed or be per-
formed.

2. Depofit is 2 bailment of goods, to be
kept for the bailor without a recompenfe.

3. Mandate is a bailment of goods, with-
out reward, to bg carried from place to place,
or to have fome a& preformed about them.

4. Lending for ufe is a bailment of a thing
for a certain time to be ufed by the borrower
without paying for it. .

5. Pledging
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5. Pledging is a bailment of gdods by a
debtor to his creditor to be kept till the debt be
difcharged.

6. Letting to hire is 1. a bailment of a
thing to be ufed by the hirer for a compenfae
tion in moncy ; or, 2. a letting out of work
and labour to be done, or care and attention to
be beftowed, by the bailee on the goods bailed,
and that for pecuniary recompenfe ; or, 3. of
care and pains in carrying the things delivered
from one place to another for a fipulated or
implied reward.

#. Innominate bailments are thofe, where
the compenfation for the ufe of a thing, or for
labour and attention, is not pecuniary, but
either 1. the reciprocal ufe or the gift of fome
other thing ; or, 2. work and pains, recipro-
cally undertaken ; or, 3. the ufe or gift of an-
other thing in confideration of care and labeur,
and converfely.

8. Ordinary



166 7 'Tux Law or Wailments,

8. Ordinary negle& is the omiffion of that
care which every man of common prudence,
and capable of governing a family, takes of
his own conceins.

9. Grofs negle&t is the want of that care,
which every man of common fenfe, how in-
attentive foever, takes of his own property.

10, Slight negle&t is the omiffion of that
diligence which very circumfpeé and thought-
ful perfons ufe in fecuring their own goods
and chattels,

11. A paked contra& is 2 contra@ made
without confideration or recompenfe.

II. The rules, which may be confidered as
axioms flowing from natural reafon, good
morals, and found policy, are thefe :

. A bailee, who derives no benefit from
his undertaking, is refponﬁb}e only for grofs

neglect.
2. A
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2. A bailee, who alone recéives benefit
from the bailment, is refponfible for flight
neglect.

3. When the bailment is’ beneficial to both
parties, the bailee muft anf{wer for ordinary
neglect.

4. A fpecial agreement of #ny bailee to an-
fwer fer more or lefs, is in general valid. .

5. All bailees are an{werable for atual
fraud, even theugh the contrary be ftipulated.

6. No bailee thall be charged for a lofs by
-inevitable accident or irrefiftible force, except
by fpecial agreement.

7. Robbery by force is confidered as irre-
fittible ; but a lofs by private ftealth is pre-
fumptive evidence of ordinary negleét.

.

8. Crols negle& is o violation of good faith.

g- No
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9. No aftion lies to compel performance of
naked contract.

10. A reparation may be obtained by fuit
for every damage occafioned by an injury.

11. The negligence of a fervant, alling by
his mafler’s exprefs or implied order, is the
negligence of the mafter :

II1. From thele rules the following prop-
ofitions are evidently deducible ¢

1. A depofitary is refponfible only for grofs
negle& ; or, in other words, for a violation of
good fajch.

2. A depofitary, whofe chara@er is known
to his depofitor, fiall not anmiwer for mere
negle&, if be take no better care of his own
o -Js, and they alfo be fpoiled or deftroyed.

~. A mandatary to carry is refponfible only
for grofs negle, or a breach of good faith.
4. A
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4. A mandatary to performn a work is bound
to ufe a degree of diligence adequate to the
performance of it.

5. A man cannot be compelled by action
to perform his promife of engagmg in a depof-
it or a mandate. :

6. A reparation may be obtained by {uit for
damage occafioned by the nonperformance of 2
promife to become a depofitary or a manda-
tary.

7. A borrower for ule is refponﬁble for flight
negligence.

8. A pawnee is anfwerable for ordinary
negleét.

9 The hirer of a thing is an{werable for
ordinary neglet.

10. A workman for bire muft anfwer for or-
dinary negle& of the goods bailed, and apply
a degree of fkill equal to his undertaking.

P 1. A
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11. A letter to hire of his care and atten-
tion is refponfible for ordinary negligence.

12. A carrier for hire, by land or by wa-
" ter, is anfwerable for ordinary negle@.

IV. To thefe rules and propofitions there
are fome exceptions :

1. A man, who fpontaneoufly and officiouf-
ly engagesto keep, or to carry, the goods of
another, though without reward, muft anfwer
for flight negle&t.

2. 1f a man, through ftrong perfuaflion dnd
with reluéance, undertake the execution of a
mandate, no more can be required of him
than a fair exertion of his ability,

3. All bailees become refponfible for lofles
by a culuaity ot violence, after their refufal
to return the things bailed on a lawful demand.

4. A bortower and a hirer are anfwerable
in all events, if they keep the things borrowed
or
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or hired after the ftipulated time, or ufe them
differently from their agreement, g

3. A depofitary and a pawnee are an{wer-

able in all events, if they ufe the things depof~
ited or [ “wned.

6. Aninnkeeper is chargeable for the goods
of his gueft within his inn, if the gueft be rob-
bed by the fervants or inmates of the keeper.

7. A common carrier, by land or by water,
muft indemnify the owner of the goods car-
ticd, if he be rchbed of them.

V. It is no exception, but a corollary, from
the rules, that ¢¢ every bailee is refponfible {or
a lofs by accident or force, however inevitable
or irrefiftible, if it be occafioned by tiat de-
gree of negligence, for which the nature of
his contra& makeshim generally anfwsrable
and I may here conclude my difcuilion of tus
important title in jurifprudence with a general
and cbvious remark ; that < all the preced-
ing rules and propofitions may be diverfified

to .



172 TuE Lat or Wailments,

to infinify by the circumftances of every par-
ticular cafe ; on which circumftances it is on
the continent the province of a judge appoint-
ed by the fovereign, and in England, to our
conftant honour and happinefs, of a jury freely
chofen by the parties, finally to decide : thus,
when a painted cartoon, pafted on canvafs,
had been depofited, and the bailee kept it fo
near a damp wall, that it peeled and was much
injured, the queftion ¢ whether the depofitary
had been guilty of grofs negle&,” was proper-
ly left to the jury, and, on a verdi& for the
plaintiff with pretty large damages, the eourt
refufed to grant a new trial ;/4) but it was
the judge who determined, that the defendant
was by law refpon{ible for grofs negligenee
only ; and, if it had been proved, that the bailee
had kept his own pi€tures of the fame fort in
the fame place and manner, and that they too
had been fpoiled, a new trial would, I con:
ceive, have been granted ; and fo, if no more
than flight negleét had keen committed, and

the

(%) e Stra. 1099, Myiton and (oats
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the jury had, neverthelefs, taken upon them-
felves to decide againft law, that a bailee with-
out reward was refponfible for it,

Should the method ufed in this little tralt
be approved, I may poffibly not want incli-
nation, if I do not want leifure, to dilcnfs in
the fame form every branch of Englith law,
civil and criminal, private, and public; after
which it will be eafy to feparate and mould
into diftin®@ works, the three principal divi-
fions, or the analytical, the hiftorical, and the
fynthetical, parts.

The great {yftem of jurifprudence, like that
of the Univerfe, confifts of many fubordinate
fyftems, all of which are connefted by nice
links and beautiful dependencies ; and each of
them, as I have fully perfuaded myfelf, is re-
ducible toa few ;‘Jlain elements, either the wife
maxims of national policy and general con-
venience, or the pofitive rhles of our forefath-
ers, which are feldom deficient in wildom cr
utility : if Law be a {cience, and really de-

P ferves
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ferves fo fublime a name, it muft be founded
on principle, and elaim an exalted rank in the
empire of reafon ; but, if it be merely an un-
conne&ed feries of decrees and ordinances, its
ule may remain, though its dignity be leflened,
»anfl He will become the greateft lawyer, who
has the {trongeft habitual, or artificial memory.
In praltice, law certainly employs two of the
mental faculties ; reafon, in the primary in-
veltigation and decifion of points entirely new ;
-and memory, in tranfmitting to us the reaforr
of fage and learned men, to which our own
ought invariably to yield, if not from a be-
coming modefty, at leaft from a juft attention
to that obje&, for which all laws are framed,
and all focieties inftituted, the good of man-
kind.

THE END.,
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