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A
 Llen 4pd Patfhals Cafe,

, 162
Adams and Wilfons (afe 243
Alchams (/e 262

Ayliff and Browns (afe 337
Aftley and webs ((afe 411
Arnolds Cafe 455
AMfield and APfields Cafe 456

B
Uies Cafe. & 32
Braches ((afe 69

Barker-and Trefwells Cafe 84

Bilford and Deddingrons Cafe

] 8o..
Bonefant and Sir Richard Gren-

" felds Cafe 92
Brayes Cafe 92

Barber and Topeilfs Cafe 115
Boxeand Mounflowes (afe 127
Braggs Cafe 156
Buckburfts Cafe 161

Burton and Edmunds fafe 164 .

Blagrave and Woods Cafe  1-5§

Barton and HarvyesCafe 184

Birryes Cafe 190
Baffetand BaffetsCafe - 197
Barker and Finches Cafe 209

Bridges Cafe 212
Briftow and Briffows Cafe. 227.
Bofwells Cafe 234.
Berryes Cafe ' 237

Bury and Taylors Cafe. 253

Drowns Cafe 27%
Bond and Greens ((afe 310
Bagnal and Plots Cafe 32,
Bradlsy and Jones Cafe 333,

Brookers Cafe 336
Baldwyne and Girryes (dfe 341
Buggs Cafz 342

Blithmay and Martins (). dﬁ 347
Bagnall and Harvies Cafe 366

Blanfords Cafe 367
Brooke and Gregories Cafe 368
Bifle andTylers Cafe- 369

Barnwell and Pelfies Cafe 384
Bret and Cumberlands Cafe 291
Bifbop and Turnors cafe 395
Black fton and Heaps cafe 396

Brown and Pells ca e 402
Bronkers cafe 407
Bridges and Millscale.  414.
Butlers cafe - 416
Bawen and Fones cafe 417"

Bnller and Sheenes cafe 437
Bridges and Nichols cafe 44
Brown and Greens cafe 443

- Bendloes. and Hollydzyes cale.

456
Bufber and Jtnrryescale 457

. Bafpook and Longs cafe 453

Bellamy andBalrhorps cafe. 46>
Brookers cafe 485
Buckleys cafe 468
BoWden and fones cafe 488
Baker and Blackmoors cafe 493
A 2 Bailiffes.



The Table of the Cafes:

Bml»{’} of Iarmautb and Cowper .

. 5065
fBaxm- Mai tbe ng . 510
Bslescafe S $7-
Blands cafe © 5§16
Brownives cafe 517 .

Barkerand Taylors cafe 518

Butcher and Richmonds cafe 516

Barrel and VP beelirs cafe 480

e C’
Arter ﬂnd[ vofts mﬂ' 41
.Cro p:caﬁ SO 43

: Co;f /4 and Haftings cafe 96
- Countefs of Darbies cafe 96
Sir Jarvss Cliftons cafe 103

(offard andV Vickfields cafe 110

Culpeperscafe 136
Conyers cafe - 144
Croffe and-Cafonscafe . 223
Canditt and Plomers cafe . 218
Chalkand Peterscafe 235
Cullingworths cafe 2245

Claypoole & VVbeftons cafe 153
" Colgat and Blythes cafe - ibid, -

- Carles cafe . 257
Coxeand Grayes cafe 264
Cook, and Fifbers mﬁ- . 267
Cottonscafe. 273
Gookes cafe 294
(harkes cafe 299

Chawner and Bowescafe 312
Cunden_and Symmons cafe 325
Clay and Barwets cafe . 3 28
Cowper and Andrews cafe 319
Colt and Gilberts cafe 335
Crofs and Stanbops cafe - 343
Cartwrights mj& 344
Crooke and Averins cafe 349

Claydon and Sir Jerome Horf]: h

cafe

350
: ( loathworlger: of IpfWiches cafe:

351

 Cowleyand Legatscafe . 355
(’ lark,e: cafe - 364

II@ and Dunﬂom cafe 6%
Dﬂ)zghton and Clarkgs cafe
74

Penny and Turnors cafe . 98

Duke avd Smiths cafe k; 189
Doylyes cafe. - 239
Dezbwkami Stokescaf+ . 255
Dean of VVinfors cafe 301
- Dockwray and Beales cafe 353
Dmile]: cafe Y359
Davers cafe 413
Dean of. Carliles cafe 463
Dayes cafe : - 470
Deane and S, m'ls mfc 498
Done ami Knots mfe 433
"E 4t
E De’m»: cafe 36
Earl of Kentscafe . 87
- Eglinton and Annfels ;‘;/‘ 99
Sir Ralph Egertons ¢ T 172

EdWards and Dentons cafe ~ 261
Etefq; de York and. S edgmck_r
cafe o
Evefq; deGhichefier and Strod-
wicks cafe 7326
" Evefq; di Salifbariescale - 347
Eaft and Hardings cafe 456

Evrifh and-Iues cafe 458
Eners and Owens cafe 496
Earl of I’embrook and Boflocks

cafs 505
Eveley and-Efpons cafe . 508
Edwardscafe §io

E dw_yn and Wortons cafe 516
F

Um’rand.Beﬁme: cafe 42
~ Fallers cafe 106

 Franuces agd Powelscale 272

" F ortefma and Cookes cafe 276
Fleetwood



The Table ofsthe Ca‘fes.

Gage and Peacocks cafe’ . - 200
Griffel and Siy Chriftopher Hodl-

dayes  cafe 210

‘Grivel and Stapletons mﬁ: 235 . :
~270 o
275 .

Goodman andGovrs cafe
GreenWay and Barkers cafe

Fleetwood asd Gottscafe 284 .-
Fial and Variars cafe 314
Foxeand Medcalfs cafe 356
Frofwel and welftes ca/} 373
Fraunklinscafe — ~: ' 375
Fines caft: - 415
Favels cafe ~ 416' |
Farthing and Duppers cafe 422
Fleetwovds cafe ‘435,
Fifband Wifemanscafe 461
Fryer and DeWes cafe 485

 Fufber and Warners cafe 494
Floyd and Cannons cafe 503 -

N G

b T ,

Y Omerfal and Gomerfals cafe

’ 69

“Qiles cafe ~ 70
Grem and Harris cafe 147
Giles and-Newmans cafe 159

DN -i:w'

(]arwn and Pymscafe 286 -
Gage and Smiths cafe 298 -
G;ppe.r cafe - 342
"Grubs cafe

Greenway zmd Bd?’(ﬂ'! c:g{é

L. Gerards cafe - 365
Goz{fre] dnd Dtxom mj} ;-3 88 .
Grayes cafe - 1389
Garrawayes c;g/'e . 416 .
Garge and Sir Rv!ztrt Lane: cafe
: 4
Godbolrs mﬁ 4 3; ?
Glede and wallss cafe
Gunter-and Gunterscafe - 466
Green and Mosdies cafe 473
G od. and Winches cafe - - 499
GuynandGuynscafe - 515

348 :»7
359 “F

454

et e o
HArwood md Hzglmm cafe
: ce 3 46
‘ Herold.r cafe R 'm, 59
- Hobbies cafe 4 83

Hollinfhead and K mg-f m/& ‘109
- Hoody andijbombr cafe 130

~ Hardings At L 169
Hiltons cafe - -~ % 174
Harlow and piods mﬁ.’ 208
Heydon and Smiths cafe. . 239
Huyghes and Keens café 262
Hurdingscafe 271
 Herrenden and Ta]lvr.f Mfe 277
| Batchinfons cafe 288
Harch and (apels. mﬁ’ 299
Hugbe.r cafe 308,

H;i# and Grabhams mj} 320
- Sir Chriftopher anb‘m cafe 345
. Hurlffon and woodresfsicafe 386

- Hill and-Wades cafe 387
Hobbies cafe - T 383
HeWer and Byes cafe 428

- Hawksworth & Davies cafe 431
Haddon ¢ Arrow[miths cafe 456
-Hardings cafe. 456
. Holmes and Wingraves cafe 460

Hemnglmm: m/e : 465
. Hoskins cafe | 4.1
= Hern and webbs mﬁ' - 48 3
> Hunts cafe 49
- Harvyand Rei gmld; m/é 497
Hill and Farlies cafe - . . 501
Hill and Wades cafe .. 502
Huer and Overiescafe - 504
Hemfer: cafe 512
Hyeand Dr.wells mfe 514

; H;tmfrze.r & Studfields mﬁ 519

Hawkford and Rﬂjfd: mj& 67
: I

e - 68
206
; 74me:

JOJCe; eafer - ]
fobnfons cafe



The Table of the @ afes.

ames and Ratclz]fs cafe. 279
emtony and Alexanders cafe 297
Tiekind and Barkerscafe . 300

?W’k.y and Cavendifbes cafe 324

Ingin and: Paynes cafe 381
erImy . and Goopers cafe 382
Jerick and Ballards cafe 512
K
Itleys cafe 39

King ftow & Hiills cafe 187
Kéwhers cafe 243
Kivby andwalters cafe 394
Kﬂﬁ reWw and Harpers cafe 432

KMI yand Dobbins cafe 43 6
Kire zmd Smiths cafe 444
Kellawayes cafe ‘445
,Km“ght.é mfe}' 447

L?)dﬂ‘»g#a»&ﬂmﬂew cafe 38,
Eovell and Gulftons cafe 83 ’
Leeds and C’mmptonf mfe 104
Knightleys cafe L126
Towbwor and Fords cafe ™+ I 6.
Lebnard wnd Stephenscafe | Y70
Langley and Colfonscafe . 196
Lsband Swans calé  ~ 21T ;
Levwnd Lees cafe . 285
Leighton and Greews cafe . 292
Lee and Colﬂﬁllit‘ﬂﬁ T 303
Laiftonscafe 319
Lamberts-cafe 339
Ziynfey and Afbrons cafe 352

Lambers and S tingshyes cafe 361

Fondons cafe 374
Lndlow and Staciescafle 377
Eomes cafe” 435
Lee-and Griflels cafe #42
Leonards cafe 451
Loxe gnd Hills-cafe 458
Litfield and Mebbers cafe 450

Langley and Stotes cafe 78
Luncafter and Kightleys cafes oz

Lovegrave zmd Brewens cafe’s 14

A

¥

SIS
i SRS, T

|

L

. ‘T‘

Oﬁmt]Q]H C4ﬁ~

=, »-', 424
\/i Macrowes Cafe «ws s 38 ‘
- Marfb and Palfdids Cafe
Megods Cafe ol 7
. Miller and Gores Caft- - 122
Mayes Cafe 178
Mannocks ((afe » Y91
Mery and Ridouts Cafe 241
Mayrioes Cafe. -~ v 1248
Moyris. Cafe 265

Mounteagiz mwi Pmrﬂa'dot}{_a
Cafe - = . 266 "
Meades Cﬂ/'e L 274
Miller and Reignolds [‘ afe 293
Manweods (afe ’

% wy

301
Maiir of Yorks Cafe - 360 °
- Mildmays Cafe 416
Morgans Cafe = aig
Meorvis and Clarks Cafe* - 435
Mellon and Herns (afé 435
Mills (afe T 464
Y Marfes Cafer 488 %
Manns (afe TR mgey
Maslgasd Does Cafe © 486
‘ Mole and Carters Cafe 484 .
Mmk_ and BurchersCafe 508
- Moor and Hawkm; Cofe 486

N
| Orris and Saluhﬁrin cafe
Y154

Newton and chbﬂm‘: mj& 5 40 <

Newmans cafe

Newman and Babbmgtvm [‘ ﬂﬁ

250 |
Norvon-and Lyfers cafe: 291
Norton and Symmis mjé 373
- 43 |
Sborne awd Trittels Cafe
99
Oc‘cmld.r cafe. 268 *
Owen alias Collins wafe . 388

Owfield



The Table of the Cafes:

OWfeld and Sheires cafe 430 | Roe and Gloves cafe 2,2
Ognels cafe -~ < 48y Roberts and Hills cafe g;.;. ‘
Offlies cafe 51y Randal and Harveys cafe ., 432
‘ N 4 ' Royden awd Mowlfons cafe 458,
Oles cafe 13 Roper and Roydons cafe 491
|~ Prideasnx cafe ™ 44 Roy and Hills cafe 517
Plymprons cafe 116 ) S
DProflers cafe 168 A _
Psinders cafe. 184 lﬂémfﬂﬁ N 22
Peto and Glritsies cafe 193 Savel and Cordels cafe 35 .
Perepoints cafe 207 | Sydenham & Warlingtons cafe 49
Piggot-and Goldens cafe 221 Savacres cafe .4y
P%;: and Wardsels cafe 230 Stargies cafe 75
Parrot and Keblescafe: 1281 Smith and Smiths cafe ZS
DPorters cafe © gog | Shotbolts cafe L .9
Paynes cofe - go8 Stranfam.andCotbornscale 57

Piggor andPigatscafle 330 Strangden and Bavnels cafe 163
Prat and Lovd Naorshscafe 358 Sapland and Ridlers cafe 177
Paginson and Huesscafe 370 Skipwith md Sheffields cafe 178

Plasts cafe 380 Stowels cefe 182

Pollyes cafe . = gog | Ssrfobn Spencer and Poyntz. cafe

Sir Jobn Packisgtons cafe 416 B - 203 ,
Pritchard & Williams cafe 433 Subbings cale | 239
Philpos MJFMM‘?& g2y | Sewwes cafe’ T a4y,
Pye and Beswmerscale: 443 Sancford and Havels cafe. 263
Peters cofe ... 456 Sprat and Nicholfons cafe 283 -

Pits and Horkley's },;4/2 458 | Seymors cafe 307 .
Proitor awd Cliffords enfe 463 Strowbridge ¢ Archers cafe 311,

Pays and Colleges cafe 490 \Smiths cafe 317
Panks cafe v 502 | Sherloes cafe 347
Palmerscafe -~ - L 509 Sbeviff and Bridges cafe 349 .,
Perpoynt & Thinklebys cafe 513 | Simpfons cafe 364
Pagescaft ' . . $17 Swmith and Staffords cafe 379
Plats cafe 518 Slyes cafe 390 ”.
L.Pagets cafe 510 Spicer and Spicerscafe 393
. Q Seewry and Stewryes cafe 410
Quodds cafe 246 | L.Sheffield & Rarcdiffs cafe 417
R o Sadlers cafe . 417
Octs cafe 139 Suelland Benaets cale 426
Ruflwels cafe’ 186 Shooter and Emsets cafz 435
Rayley and Dormers cafe:' 4260 Stane and Roberts cafe - 435
Rmd{md Hewes cafe 269 | Sely and Flayles cafe 448

Roffer andwalfbes cafe > 296 '\ Seignior and wolmerscafe 453
Rearfoies avd Caffscafe = 316 | Stantonand Barneyscale 458
Sherrington



The Table of the Cafes.

Slm'rmgton & Worfleys cafe, 465 |

Suttons cafe 476
Symmes cafe - - 477
Samfon and Gatefields cafe 482
Scots cafe , 487
Sommers cafe,. 489

Shortridge and Hills cafes 492
, szrtford and Berrowes cafe 502
‘st.r and Sm;zb: cafe = 513

1mpfons cafe 518
Shackbolts LAt 498
Spﬂrlmg: cafe . 479

) T Hyogmorton and Terring-
hams cafe 37

T aylor and Ribera’s cafe 90
Taylor and James cale 195.
Traberns cafe 321

T ornam and Hoskins mfé 445

T dylor and Askies cafe, - 455 -

Tollyn and Taylorscafe . 469
T anfield dnd Hirons cafe 486
Treventries cafe . 488
Tucker and (arrs cale. - 491
Taylor and T omlyns’ cafe 511

Tennants cafe . '507.
Tompfam cafe ‘ 369
. g
Vlmr of Pancras cafe 63
Vernon andGrayscafe 145
Vanghans cafe 327 °
Vefejs cafe 406

Urry and Bowyers cafe 479

Vinior and Vinivrs cafe 515
W, ‘

V Ebb & Potters.cafe 25

Wind(more & Hulberts

(afe .64,

Wifemahs and Wallmyers cnfe, 107
Wood and eAfhes cafe 135
W arrens cafe 138

: ZOﬂcbwmd Bmmports cafe,

widdal: firfobndfbtons,cafer 4s

'kafﬁeld.f cafe 152

Warners cafe : 183
whitlock and Hartwells m‘/} 184.
Wil(on and Wormels M_/é 226
Woolfeys cafe .. ‘249
Wekers cafe . : 257
Wright and Wrights mﬁa 22
wetherell and Greenscafe 280
wedlock and Hardings: mfé 295

Wheelers cafe ' 313
Wormlezghtm and: Hunms asz
Whorewoods C aﬁ’, 37

white and Moorescafe, - 340
wrotefley & G andifbies cafe 354
Winfcomb and Danches cafe 376
Webb and Tuckscafe - 39>

- Waite and_Inbabitants of Stokes
S cqﬁ’ 97

Webb and P aternofters cafe 401
Willianss and Gibbs cale ©  4ogr
White and Edvwarids cafe 412

_ Wifemanand Denhams cafe 424

Waterer &6 Montagues cafe, 4 9
Wheeler & Appletons cafe, -

W aterman’ and Cropps cafe 467
Whittie and-weftons cafe 479

VViliss cafe. 483
' VVilliams and Floyds mﬁ: 495
VValdrons mﬁ "~ 509
Y Arram mzd Bmdﬂ‘a;;m cafe

145
Yato and Alexanders cafe 408

Young and Eﬂglﬂﬁdds cafe, 432

6§
Zonch and Mitchelscafe 225

Zonch and Moore: cafe 491

. W i\C?éf.



Mich.v7. Ekz. Inthe l(ihgs Bench.

1.
DS ¢ His Cafe was movedto the Court. Ifan Abby.
Z&m‘m hath. a Parfonage appropriate in D. which i)s’
difcharged of payment of Tithes, and after-
ward theAbbot purchafeth part of the lands in
the fame Town and Parith where the Parfon- -
age is: That this land fo purchafed is dif-
Y charged of Tithes in the hands of the Abbot ;
7SO For the Tithes were fufpended during the pof- .
feffion of the Abbot,in his own hands.  But after that, the Abby was
furrendred into the hands of the-King, Anno 30. H.8. And after-
wards the fame poffeffions &c. were given to King H. 8. by the Sta-
tute of 31. H.8. cap. 13. as they were in, the hands of the Abbot.
The queftion was, Whether the Land fo purchafed by the Abbot be-.
fore the furrender, were difcharged of payment of Tithes by the.
Statute, or not. And the opinion of Mr. Plowden was, That they
were not difcharged of Tithes by the Statute: For that no lands are
difcharged by the Statute, but fuch lands as were lawfully difcharged
in right, by compofition, or other fawfull thing. And the lands in
this cafe weré not difcharged in right, but fufpended during the pof-
feflion of the Abbot,in hisown hands. And fo hee faid it1s, when
the Land is purchafed by cne, and the Parfonaﬁe by another, the .
right of Tithes isrevived, and the landscharged as before the pur-.
chafe ofthe Abbot. And fo, he faid, it had been adjudged.

S

 Pafc. 17.Elz. Inf]zeCommbn Pleas.

. e 2. _
Man makes a Leafe for, Life, and afterwards makes a Leafe unto’
another for Years, to begin after the death of Tenant for life ;.
The Leflee for yeers dieth inteftate ; The Ordinary commits Admi-
o B niftration ;



2" Mich. 17 EL1z. |
niftration ; The Adminiftrators and the Tenant for life joyn in the
purchafe of the Fee-fimple : Two queftions were moved ; The firft
was, Whether the Fee were executed in the Tenant for life for an
part? 2. Whether the Term were gone in part, orin all? And
the opinion of the Juftices was, That the Fee was executed for a
moitie.  Manwood, If the Land be to one for life, the Remainder
for yeers, the Remainder to the firft Tenant for life in Fee; there the
Feeisexecuted ; fo as if he lofe by default, he fhall have a Writ of
Right, and not Quodei deforcear ; for the term fhall be no 1mpedi-
ment that the Fee fhall not be executed : As a man may make a leafe
to begin after his death, it is good, and the Leffor hath Fee in pof-
feffion, and his wife fhall be endowed after the Leafe. And I con- .
ceive, in the principall cafe, That the term-fhall not be extin& ; for
that it isnot a term, but intereffe rermini, which cannotbe granted
nor furrendred : Mowunf(on. 1f he had had the term in his own right,
then by the purchafe of the Fee, the Term fhould be extin®. But
here he hath it in the right of another as Adminiftrator. Dyer. If an
Executor hath a term, and purchafeth the Fee, the term is determi-
ned: So, ifa woman hath a term, and takes an husband who pur-
chafeth the Fee, the term is extint. Maswood. The Law may be
fo in fuch cafe, becaufe the Husband hath done an a& which de-
firoyes the term, viz.the purchafe. But if the woman had enter-
married with him in the Reverfion, there the term thould not be ex-
tinguifhed ; for the Husband hath not done any a& to deftroy the:
term ; But the marriage is the a& of Law. Dyer. That difference
hath fome cofour. But I conceive, in the firft cafe, That they are
Tenants in common of the Fee. Aanwood. The Cafe is a good point
in law. But I conceive the opinion of Manwoed was, That if a Leafe
for yeares were to begin after the death, furrender, forfeiture or de-
termination of the firft leafe for yeares, that it fhall not begin in that

part, for then perhaps the term inthat part fhall be ended, before
the other fhould begin. B

-

- Pafc. 20 Eliz. inthe (ommon Pleas.

3. ‘ '

A Man feifed of Cogyhold land defcendable to the youngeft Sor
by Cuftome ; and of other Lands defcendable to the eldeft Son:

by the common Law ; leafeth both for yeers : The Leffee covenant—

eth, That if the Leffor, his wife and his heirs will have back the land..

That then ugon a yeers warning given by the Leffor, his wife or his

heirs, that the Leafe fhall be void.  The Leffor dieth ; the Reverfi-

on:



Pafch.20 ¢ 22. EL1z, 3

on of the cuftomary Land defcends to the younger fon, and the other
to the eldeft, who granteth it to the younger ; and he gives a yeers
warning according to the Covenant. Fesner. The intereft of the
term is not determined, becaufe a fpeciall heir, as the youngeit fon
is, is not comprehended under the word [Heir ; 7 but the heir at
common Law, is the perfon who is to give the warning to avoid the
eftate by the meaning of the Covenant. But Munwood and Monnfon,
Juttices, were cleer of opinion, That the intereft of the term for a
moity is avoyded; for the Conditidn, although it be an entire thin§,
by the Defcent, which is the a& of Law, is divided and apportioned;
and the warning of ‘any of them fhall defeat the eftate for a moity,
becaufe to him the moity of the Condition doth belong : But for
the other moity, he fhall not take advantage:by the warning, be-
caufe that the warning is by the words of theCondition appointed to
be done by the Leffor, his wife, or his heirs: And in that claufe of
‘the Deed the Affignee is not contained. And they agreed, That
if a Feoffment of lands in Borough-Englifh be made upon conditi-
on, That the heir at common Law fhall take advantage ofit. And
Manwood {aid, that heée would put another quettion, Whether the
younger fon fhould enter upon him or not? Bur all A&ions in right
of the Land, the younger fon thould have ; as a Writ of Error to re-
verfe a Judgment, Attaint, amd the like.  quod nora. :

———

Pafc. 22 Eliz. in the (Common Pleas.

a 4
T was holden by CMead: and windham, Juflices of the Common
_Pleas, That a Parfonage may bea Mannor : As, if before the

Statute of Quia emptores terrarum, the Parfon, with the Fatron and.

Ordinary, grant parcel of the Glebe to divers'perfons, to hold of

the Parfon by divers Services, the fame makes the Parfonage a Ma-

nor. Alfotheyheld, That a Rent-Charge by prefcription, might
be parcel of a Manor, and thail pafle without the words cim pertinen-
rizs,  As, if two Coparcenersbe of a Manor and other Lands, and
they make partition, by which the eldeft fifter hath .the Manor, and
the other hath the other Lands ; and fhe who hath the Lands grants

a Rent-charge to her fifter who hath the Manor, for equality of par-

tition. Anderfon and Feaner Srjeants,were againtt it. -

B2 ’ Hill.



4. Hill. 23.E v 1z
Hill. 23 Eliz; In the Common Pleas.

L4

His Cafe was moved by Serjeant Periam ; That if a Parfor
hath Common appendant to his Parfonage, out of the lands-of
an Abby, and afterwards the Abbot hath the Parfonage appropriated
to him and his Succeffors : Whether the Cominon be extin& ? Dyer,
That it is : Becaufe he hath as high an eftate in the Common as he
hath in the Land. As in the cafe of 2 H. 4. 19. where it is holden,
That if a Prior hath an Annuity out of a Patfonage, and afterwards
purchafeth the Advowfon, and then obtains an Appropriation there-
of, that the Annuity is extinct. But windbam and CMeade Juftices,
conceived, That the Abbot hath net as perdurable eftate in the one
s in the other ; for the Parfonage may be difappropriated, and then
the Parfon fhall have the Common again. As if'a man hath a Seig-
norie in fee,. and afterwards Lands defcend to him on the part of the
Mother ; in that cafe the Seignory is not extinguifhed, but fufpen-
ded : For if the Lord to whom the Land defcends dies without
iffue, the Seignorie fhall go to the heir on the part of the Father,
and the Tenancy to the heir on the part of the Mother ; And yet the
Father had as high an eftate in the Tenancy asin the Seignory. And
in 21 E.3.2. Where an Affize” of Nufance was brought for ftraight-
nihﬁ,of a way which the plaintif ought to have to his Mill: The de-
fendant did alledg unity of poffeflion of the Land, and of the Mill in
W. and demanded ]u!gment, if &c. The plaintif faid, that after
that, W.had two daughters, and died feifed; and the Mill wasal-
totted to one of them in partition, and the Land to the other, and the
way was referved to her who had the Mill : And the Affize wasa- .
- warded. :And fo by the partition the way wasrevived, and appen-
dant as it was before : and yet W. the Father had as high an eftate-
in the Land, as he had in the Way..

Hill. i; Eliz. Inthe Common Pleas.

6.
A Man makes a Feoffment in Fee of a Manor, to the ufe of him<
A felf and his Wife, and his heirs: In which Manor there are-
tinderwoods ufually to be cut every one and twenty eers; and af-
terward the Husband fuffers the wood to grow five an twerity yeers
and afterwards hee dieth. The queftion was, Whether the Wife:

being

’



Hill.23. Ev1g. 5
being Tenant for life,might cut that Underwood ? And it was moved,
‘What fhall be faid feafonable Underwood, that a Termor or Te-
nant for life might cut? Dyer Chief Juftice, and all the other Ju-
ftices held, That a Termor or Tenant for life, might cut all Under-
wood which had been ufually cut within twenty yeers. In 11.H.
6. 1. Ifflue was taken, Ifthey were of the age of twenty yeers, or
no. Butin the Wood-Countries they may fell feafonabfe wood
which is called Sylva cedwa, av {ix and twenty, eight and twenty,
thirty years, by the cuffome of the Country. And fo the Ufage
makes the Law in feverall Countries. And fo it is holdea in the
books of 11. H.6. and 4. £.6. But they agreed , That the cutting
of Oakes of the age of eight yeers, or ten years, is Wafte. But by
(Meade Juftice, the cutting of Hornbeams, Hafels, Willows, or Sal-
lows of the age of forty yeares, is no Wafte, becaufe at no time they
will be Timber. Another queftion which was moved was, That at.
the time of the Feoffment it was feafongble Wood, ‘and but of the
growth of fourteen or fifteen yeers: If this fuffering of the Husband
of it to grow to 25 years,during the Coverture,fhould bind the Wife,
fo as fhe cannot cut the Woods. Gawndy Serjeant faid, That it fhould.
not bind the Wife ;- For-if a Warranty defcend upon a Feme Covert,
it fhall not bind her.  So ifa man feized of Land in the Right of his
Wife be diffeifed; and a Defcent be caft during the Coverture, it
{hall not bind the Wife, but that fhe may enter after the death of
the Husband : But by Dyer Chief Juftice, and all the other Juftices,
This Permiffion of the Husband fhall bind the Wife, notwithftand- "
ing the Coverture ; for that the time is limited by the Law, which
cannot be altered, ifit be not the cuftome of the Country. Asin
the cafe of 17. E. 3. Where a man makes a Leafe for years, and
grants that the Leflee fhall have as great commoditie of the Land
as hee might have. Notwithftanding thefe weords, he cannot dig
the land for.a Mine of Cole or Stone ; becaufe that the Law for-
bids him to dig the land.  So in the principail Cafe, The Wife can-
not fell the Wood, notwithftanding that at the time of her eftate
fhe might ; and afterwards by the permiffion of the Husband during
the coverture ; the time is incurred, fo as fhe cannot fell it, becaufe
the Law doth appoint a time, whichif it be not felled before fuch
time, that it thall not be felled by a Termor, or a Tenant for life, buc
it fhall be Wafte.

Hill.
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Hill. 23. Eliz,  Inthe Common Pleas.

A Man makes a Leafe of a Garden, containing three Roodes of
"X Land, and the Leffee is oufted, and he brings an Ejectione firme,
and declaresthat he was ejeGted of three Roods of Land ; Rodes Ser-
jeant, moved, That by this Declaration it fhall be intended, that- he
was eje@ed of the Garden, of which the Ledfe was made, and fo the
Ejectione firme would lie. . ‘And'ic was holden by the Lord Chief Ju-
ftice Dyer, That a Gardenis a thing which ought to be demanded by
the fame name in all Precipes ; asthe Regifter and Firz.N.Brevium is.
And this A&ionis greater then an A&ion of Trefpaffe, becaufe by
Recovery in this A&tion, he fhall be putinto Pofleffion. But Afeade
and windham Juitices, contrary : And they agreed, thatinall reall
Ad&ions, a Garden fhall be demanded by the name Gardinam ; other-
wife not. But this Ac&ion of Ejefisne firme is in the nature of Tref-
paffe 3 and it isin the Elef&tion of the Party to declare, as here he
doth ; or for to-declare of the Eje@Gment of a Gatden ; for a Garden
may be ufed at one time for a Gatden; and at another time be plough~
ed and fowed with Corn: But they tonceived that the better order
of pleading had been, ifhe had declared .that he was ejedted of a
fCi}ecti;den containing three Roodesof Land, asinthe Leafeitis {peci-
ed. -

Hill. 23. Eliz " In the (ommon Pleas.
8 |

O Ergeant Fénner thoved this cafe.  That Land is g‘iven‘fo,the Wife
in tail for her Joynture, aceording to the Statate of 11. H.7. The
Husband dieth, the Wife accéptsafine, Sur conufans de droit come
cer, ¢c. of aStranger: And by the fame fine grants and renders

the Land to him for an Hundred years ; whether this acceptance ofa
Fine and Render by the Wife were a forfeiture of her eftate; fo ashe
in the Reverfion or Remainder might enter by the Statute: Mead
and Dyer Juftices ; it isa forfeiture ; and Acezdrefembled it to the
Cafein 1 HA.7.12. whereit is holden, That if Tenant for fife do ac-
cept of a Fine Sur consfans de droit comeceo, ¢c. thatitis a forfei-
ture, and the Leflor may enter. But' Feaner asked their opinions,
at they thought of the principall cafe, But befirqvernnr, becaufe

they
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they faid it was a dangerous cafe, and is done to defraud the Statute
of 11. H7. ‘~ '

Pafch. 23. Eliz, in the Common Pleas.

Man made a Feoffment in Feetotwo, to the ufe of himfelf and

his wife, for the term of their lives, without impeachment of
wafte during the life of the Husband ; the remainder after their de-
ceafe to the ufe of /. hisfon, for theterm of his life. And further
by the fame Deed, Valt ¢&& concedit that after their three lives, viz. of
the Husband, Wife, and Son, that 7. 8. and 7. D. two other Feof-
fees, fhall be feized of the fame. Land, to them, and their- heirs, to
the ufe of the right Heirs of the body of the Son begotten. It was
moved, That by this deed, the two later Feoffees thould be feized to
the ufe of the right Heirs of the body of'the Son begotten, after the
death of the Husband, Wife, and the Son. But it was holden- by all
the Juftices, That the fecond Feoffees had not theFee, becaufe by
the firit part of the Deed, the Fee-Simple was given to the firft Feof-
fees; and one Fee-Simple cannot depend upon another Fee-Simple :
Notwithftanding, thart after the determination of the former ufes for
life, the Fee-Simple fhould be veited again in the Heires of the Feof-
fer ; and that the words, That the fecond Feoffees fhould be feized,
fhould be void. But Dyer Chief Juftice, and the other Juftices, were
againft thar, becaufe there wanted apt wordsto raife the later ufe:
Asifaman bargain, and fell'his Reverfion of Tenant for Life, by
words of Bargain and Sale only, and the Deed is not Enrotled within
the fix months, but afterwards the Tenant for Life doth attorne, yet
notwithftanding that, the Reverfion fhall not pafle, becaufe [ Bar-
gain and Sell] are not apt words to make a Grant: And that €afe
was fo adjudged in the Common Pleas as the Lord Dyer faid. So in
the principall Cafe, and therefore the later Ufe was utterly void, and
fhall not be raifed by intendment. But otherwife it had been, if it had
been by devife.

Pafch.23. Eliz, inthe Common Pleas,

.10.
IT wasliolden by all the Juftices of the. Common Pleas, That the
Queen might be put out of her Poffeffion of an Advewfin by two
, Ufurpati-
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Ufurpations ; And fhe fhall be put to her Writ of Right of Advow-
fon, as a common perfon fhall be, becaufe it is a tranfitory thing;
and that the Grant of that Advowfon made by the Queen after t%e
“two Ufurpations, fhould be void ; and that was fo adjudged upon a
" demurrer inthe-point. Andfoitis holdenin47 E.3.4.4.

®fch.23. Eliz; in the Common Pleas.

)
, Il .
: N Indenture of Covenant was made betwixt 7. 8, and 7. D. in
"\ which 7.5. did Covenant to Enfeoffe /. D..of his Manor of D.
In confideration of which, Z. D. by the fame Indenture, did Cove-
nant with the faid 7. §.to pay him rooli.. The Queftion is, If 1. §.
- will not make the Feoffment, whether 7. D. be bound to pay the mo-
Y ney? Itwasholden bythe Lord Dyer Chief Juftice, and Juftice Mead,
That he js not, becaufe the money is Covenanted to be paid Execu-
tory to have the Feoffment made ; and therefore if he will not make
- the Feoffment, he fhall not have the money. . Asif I Covenant with
¢ one, ThatIwillmarry his Daughter; and he Covenants with me,
That for the fame caufe, he will make an Eftate to me and his Daugh-
ter, and to the Heirs of our two bodies begotten, of his Manor of
D ; he fhall not make it untill we are married. But if I Covenant
with a man, That I will marry his Daughter ; and he Covenants with
me, To make an Eftate tomeand his Daughter ; if I .marry another
. woman,or if the Daughter marryeth another man, yet I fhall have an
A&ion of Covenant to compell him to make the Eftate, becaufe in
this later Cafe, the Covenant was made for another Caufe. And
this difference was {o taken by the whole Court, 15 H.7.10. Soif 4.
. grantto B. alltheancientPale, and for that, B. grants, That he
* will make a new Pale ; itis holdenin 15.E.4.4. by Carefby, and af-
- firmed by Littleron, That if B. cannot have the ancient Pale, that he
thall be excufed from making the new Pale. But if two things are
given by two Perfons, one for the other, there if one of them detain’
the one, the other cannot detain the other, asis 9 E.4. 20. and
15 E.4.2. It is holden, That if one grant Titbes in Fee, by one Deed,
‘and by the fame Deed, for the fame Grant, the Grantee grant to the
fame Perfon an Annuity of 20 li ; That if the Grantor of the Tithes,
enter into the Tithes, yet the Grantee cannot detaine the Annuity,
becaufe the grant of the Tithes is executed in him, and he may have
an Aéion for them, ifthe other enter upon them. Butin the prin-
cipall Cafe ; The Covenant was but Executory for the other, and
-then if one be not performed, the other fhall never be performed :

Wi indham
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windbam and Periam Juftices, conceived the contraty: and therefore
the cafe was adjourned, and a demurrer in law upon it. '

Pafch. 23 Eliz. in the Com;won Pleas.

]

: 12. .
Enant in taile, the Remainder in Eee ; the Tenant in taile makes

a Leafe for life according to the Statute of 32 H. 8. and after-
wards dieth without iffue : and before any.entrie , he in the remain-
der grants his Remainder by Fine : “Whether the Conufee of the
Fine may enter upon the Tenant for life, and avoid his Leafe, was the
queftion.  Fenner Serjeant, Hee cannot :  becaufe when a Free-hold
is given by Livery, it cannot be defeated without Entrie, As, If a Par-
fon make a Leafe for life, rendring rent, and dieth, and his fucceffor
accept the rent, the leafe is affirmed, asitis holdenin 11. E. 3. and
18. E. 4. The Cafe was, That a man made a Leafe for life, the remain-
der in Fee ; Tenant for life granted over his eftate : and then a Forme-
don was brought againft the Grantee, and then the firft Tenant for
lite died : And by allthe Juftices (except Lireleron, and divers Serjeants)
the Writ fhall not abate, -if he in the Remainder bath not entred.  So
in the principall cafe, When he had made a Leafe for life, and after-
wards died without iffue, living the Tenant for life, ; his eftate is not
defeated before entrie of him in the Remaiader : And then, when be-
fore entrie, he in the Remainder grants his Remainder | the Grantee
fhall have it but as a Remainder ; for fo is his grant : and fo the eftate
of Tenant for life which was but voidable,is made good : And fo was it
holden by windbam and Periam, Juftices: bur Meade, and Dyer Chief
Juftice did conceive,”that by the'death of Tenant intaile without iffue,
his Leafe'made to him for life, was void, and not voidable; becaufe by
the death of Tendnt in tail his eftate, out of which the eftate of the Te-
nant for life was derived, isdeétermined:; -and therefore the eftate for
life is determined-alfo ; Ericeffante canfd, ceffat effestos. And - Meadr
compared it to the Cafe of 21. H.7.12, where it was holden, That if
a man do make a Leafe for life upon condition, that if he pay unto the
Leffee ten pounds at fuch a day | that his eftate fhall ceafe. Now
by the performance of the Condition, the eftate is determined with-
olt entrie. IR > Lo ’ o

H
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. Do ; s
Mich.24. Eliz, In the Common Pleas. .

. )
“ pie
7y

13. Pores Cafe.
.t ’ , 4 W LT 1
, ‘THomm Pole one of the Clerks of the Chancery, married a woman:
who was Executrix to her Husband : and in an A&ion of Debt:
“broupht againft them in the Common Pleas, the faid Pele brou
- writ of Priviledg, to have removed the faid A&ion into the Chan-
<ery : And by all the Juftices the Wit was difallowed, and the defen-
ddants ruled to anfwer there becaunfe the Wife was joyned in the A&ion
with the Husband ; and fhe could not have thepriviledg, and therefore
-not thetHusband. And fo it is adjudged by the whole Court , 34.
H.6.29. and 35. H.6.3. But fee 27. H.8.20. where the cafe wis,
“That a man brought an A&ion in the Commeon Pleas againft Husband.,
‘and at_the:p/urics returned, he and his Wife were arrefted into an in-
feriour. Coyre veniends to weftminfer ; and becaufe the Hysband hath
priviledg, cherefore his Wife fhall: be in the.fame condition. . But Dysr
faid, That the reafon there was, becaufe the Wife came in aid of her
Hushand to follow his fuit : And therefore &t is not like the principall
Cafe at the Bar..

- Mich, 24. Eliz, inthe Common Pleas.
IN:DeBtnpon aBond:of Forty pound, for the Payment of Twenty
A pound at a Day and Place certain : The Defendant pleaded, That
e had paid-the faid Twenty pound, accordingto the Condition,upon.
which they are at Iffue ; and at the Nif Prims, the Defendant gave in
Evidence, That he had paid the Money te the Plaintiff before the day,
and that the Plaintiff had accepted of it ; -all which Matter the Jury
found fpecially;and referred.the fame to the Juftices: And it was ﬁ
by the whole Court, That thatpayment befere the day wasa fufficient:
Difchargeof ‘the Bond ; but’becaufe -the Defendant had not pleaded
the fame Specially, but Generally, that he had paid the Money accor~
-ding to the Condition ; the Opinion was, That they muft fin againft
the Defendant, for that the Speciall Matter would not prove the Iffue:
and the Lord Dyer Chief Juftice faid, That the Plaintiffs Councel- might
have-demurred upon the Bvidence..

Mich,
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Yol

Mich.24. Eliz, in the Common Pleas.

l ) B Ve

AN A&ion was brenght upon the Statute of 1 & 2 Phil. & Mar,
And the Statute is, That no Diftreffe fhall be driven out of the
Rape, -Hundred, Wapentake or Laith, where fuch diftreffe is, or fhalf
be taken, except it be 1o the Peund Overr within the {aid County, not
exceeding three Miles diftant from the place where the Diftrefle was
taken; and the Plaintiff declared ofa Difireffe taken in a Hundred, in
fuch a County, and that he drove it fix miles out of the County;
and becanfe a Hundred may be in diverfe Counties, and the Statutes,
That the driving ought not be more then 3 miles out of the Hundred ;
and that it might be that the driving was fix miles from the place where
the Diftre{le was taken in another County,and yet pot three miles from
the Hundred where the taking was, for tzat, Caufe it was not adjudged
againkt the party ; And that was after Verdict,in arreft of Judgment.

~

Pafch. "24..; Eliz. in the Common Pleas.
16._. ‘

‘A TFeme fole feized of a Manor to which there were Copyholds;
A Orne of the Copyholders did entermarry with the woman, and af-
terwards he and his wife did fuffer a Recovery of the Manor, unto the,
ufe of themfelves for their lives, and afterwardsto the ufe of the heires,
of the-wife. The Queftion was, Whether the Copyhold were extin& ;
Arnd Awderfon the ChiefJuftice faid, That if a Copyholder will joyn
with his Lord in a Feoffment of the Mannor, that thereby the Copy-
hold is extinét ‘The fame Law 1s, if a Copyholderdo accept a Leafe for
years of his Copyheld : which was agreed by thewhole Court. 4~

!

Sy o s
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Pafe. 24. Elig. inthe Common Pleas,

17.

I.N.Doth Covenant with /. §.Lby Indenture, to pay him forty
pounds yearly for one and twenty years, and afrerwaids 2.°5. doth res-
feaf=to {. N. all Adtions. The Quition was, Whether thé whole Coy
venant were difcharged - And it was hotden by afi the Juftices, that only
the Arrerages-weie difcharged, becaufe the Gowvenant is execytory, ;
~ C:2 yearely
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yearly to be executed during the Term of oneand twenty years, for he .
may have feveral Attions of Covenant for every time that it is behind 5
and if it be behind the fecond year, he may have a new A®tion for that,,
and fo of every year during the Term,feveral Actions: for nothing thall
be difcharged by the releafe of all Actions, but th_at which was in A&i-
or, or a Dutie at the time of the releafe made, Asin §.F.44.and Ls.E.
4.41. Indebt for Arrerages of an Annuity ; the defendant pledded a re-
feafe of all A&ions, which bore date before any arrerages were behind ;
And the opinion of the Juftices was there, That it was no Plea, and fo it
was adjudged ; for it is not a thing in Action, nor a Duty, untill che
day-of paiment comes. And itis there holden by Arder, Thatifa man
make a Leafe fortwo years. rendring Rent, and that the Tenant thall
forfeit twenty thillings nomine paena. for not pajment at the day,there a
releafe of alt A&ions perfonals. made to the Fenant before the-penalty
be forfeited, is no Bar; for it is neither Duty,nor thing in A&ion before
the failer of paiment. And in 42. E.3.33. Amandid releafe to hisTe-
fiant for term of life all his Right for the Term of the life of the fame
Tendnt for life ; And that he nor his heirs might any right-demand, nor
challenge, or claim for the life of the Tenant for life, in the faid Land 3
and afterwards he died, and the Tenant committed Wafte, and the heir
brought an A&ion of Wafte, and the Tenant pleaded the fame Releafe,
and it was holden no Plea, for nothing was extin& by the fame Releafe
buc that which was in A&ion at the time of the Releafe made, and that
the Wafte was not. Rhodes Serjant put a Cafe, which he vouched to be
adjudged. 4. Eliz. which was, That ifa man Covénart with 7. . that if
he will marry his daughter, that then-he will pay him twenty pounds ; If
a Releafe were made by:1.'S. before the marriage, the fame will not de-
termine the twenty pounds if he marry her afterwards, becaufe it was.
not a-‘Duty before the marriage: Se in the prineipal Cafe, notwith-
fanding that the Covenant was once broken for the non-paiment at the
firft day 3 yet becaufe a feveral Action of Cevenant lieth for every day
that it was arreare the Releafe fhall extinguifh but only that which was
Arreare at the time of the Releafe made : And fo Note, That a Releafe
doth not difcharge a Covenant which is not broken. '

Pafch. 24. Eliz; inthe Common Pleas.

. o 18,
UPon a fpecial Verdi& im an A&ion of Debt ; The Cafe was this .
I. S.and /. N. did fubmit themfelves to the Award, Order, Rule
and Judgemant of 4. and B. for.all Matters, Quarrels and Debates, and
the Box?&was made to perform the Award, Order, Rule and Judge-
: ment

M
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ment made by them : And they Award, Order , Rule and Adjudge,
That /. S. fhall pay to w.N. who was a Stranger, twenty fhillings. The ~
firft Queftion was, Whether the Award were good : And it was holden :
by. A nderfon Chiet Juftice, Meade and Periam Juftices, That the Award: -
was void, becaufe it was out of their Submiflion, for they cannot Award .
aman todo a thing which doth not lye in his power, for in this Cafe »
w. N.to whom the money is to be paid, isa Stranger, and it isin his ~
Ele&ion, if he will accept of the money or not. And fo it is holden in -
22.H.6.46.and 17. E. 4.5. but vid. cons. 5.H.7.2. Then it the Award .
be void, The fecond Queition was, If yet the Bond to performe it be
good or not ;. And'it was holden by the whole Court, that it was void
alfo, againft the Book of 22. H. 6.46. becaufe that the Condition was-
to performe that which was againft the Law ( %zere that Cale, for it
feemes not to be Law at ‘thisday.) And it was then holden, That A- -
wards concerning A&s to be performed by them which have not-fub+ .
mitted, are void : And in ali Cafes where-each of the parties which fub-
mit have not fome thing, the Award is void. ’

Pafch. 24. Eliz. in the Kings Bevich.

19. P
IN an A&ion upon the Cafe-upon a Promife ; The confideration was, .
Where 7. $. had granted a Term to 7. D. That ‘afterwards upon the
requeft of 1. §. I D. did make to . ‘an Eftate for four‘years, . upon ;
which 7. brought his A&ion : And after Verdict it wasmoved in ftay :
of Judgement, that there was no good confideration, and a difference :
taken, where the Promife was upon the Grant;. and where after-
wards : Ifit were-before, then the-Cendition was good ; but if it were !
afterwards, it was not good : And it was adjudged, That the Plaintiffe;
Nibil capiat per biblam. = w

s
PP

Pafch. 24. Eliz. inthe Kings Bench. - L

20. ' .

N A&ion upon the Cafe upon a Promife: was : The Confide-
Aration was, That in confideration that the Plaintiffe Daret diem (o~
Intionts, the Defendant Super fe affumpfit ; and becaufe he doth not fay~
én faéto, that he had given day, It wasadjudged that no fufficient Con-
fideration was alledged : Butif the Confideration were Zued com inde-
bitarws_¢5-c.the fame had been a good Confideration without any more;is
for that implies a Confiderationin it felf. Pafc
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Pafch. 24. EliR; inthe Kings Bench.

o

21.

T was faid by Ceoke, That the Chancellor,or any Judge of any of the

Courts of Record at weftminfter, may bring a Record one to another
without a Writ of Certiorare, becaufe one Judge is fufficiently known -
oneto the other, as 5. H.7.31. where a Certificate was by the Chan-
cellor alone ; and to this purpofe is 11.H. 4. But that other Judges of
bafe Courts cannot do, nor Juftices of the Peace, as 3. H.6. where the
certificate by Suitors was held void.

Pafch.25.Eliz. In the (ommon. Pleas.

22. SkrewitH’s Cafe.

IT was found upon a fpeciall verdict in an Adion of Trefpafs, that
the place where, &c. was Copy-hold land< And that the Cuftome
is, That guelibet femina viro cooperta porerit devife lands whereof the is
feifed in Fee, according fo the cuftome of the Maner, to her Husband,
and furrender it in the ;Ste,fcnce_ of the Reeve and fix other perfons,
And that 7. §. wasfeded of theland, where, &c. and had iffue two.
Daughters, and died, dnd that they married husbands ; and that one
of them devifed her part to-her husband by Will in writing - in the pre-
fence of the Reeve and {ix other perfons.: and afterwards at another-
day fhee furréndred to the Husband, and be was admitted ; and the
died, and her Husband continued the- poffeflion. And the Husband
of the other Daughter brought an Action of Trefpaffe.  Rodes Ser-
jeant, The Cuftome is not good, neither for the Surrender, nor for the
Will, for two caufes : One, for the uncertainty of what eftate thee
might make a Devife, and becaufe itis againft reafon, that the Wife
fhould furrender to the Husband. Where the Cuftome thall not be
good , if it be uncértain, he vouchéd 13 €. 3. Firz. Dum fuit infra
etatem. 3. The Tenant faith, that the lands are in Dorfer, where the
Cuftome is, that an Enfant may make a Grant or Feoffment, when he
can number twelve pence. And-it was holden, ' that becanfe it is ug-
certain when he can fo do, the Cuftome is not good. 19.E.2.in%g
Ravithment of Ward, the defendant pleaded, that the caffomie is, thar.
when the Enfant can meafure anell of doth, or téll fwelve pence, as
before,that he fhould be out of Ward : and it is holen hio good cuftom:
for the caufe aforefaid. 22.4, 6. 51.4. there aman preferibed, Thac

Co, ol e “the
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the Lord of D. had ufed to have Common for him and all his Tenants;
And becaufe it is not fhewed, what Lord ; whether the Lord mediate
or immediate, it is adjudged no good cuftome.  And as to the Sur-
render, it is againft reafon, that the Wife fhould lgiive‘to the Husband ;
for a Wife hathnot any Will but the Will of her Husband : For if
the Husband feifed in’ the right of his Wife, make a Feoffment in Fee,
and the Wife being upon the land, doth difagree unto it, faying that
fhee will never depart with it during her life-; yet the Feoffment is
good , and fhall binde during the lite of the Husband, as it is holden
in 21.E.3. Andthereforeitis holdenin 3.E. 3. Tir. Devife, Br.43.
That a Feme covert cannot devife to her Husband ; for that fhould be
the A& of the Husband to convey the land to himfelf. And in the old
Natara Brevium, in the Additions of Ex gravi guarela, it isholden
fo accordingly. And the Cafe in 29. E. 3. differs much from this
Cafe : For there a woman feifed of landsdevifable, took an Husband,
and had iffuc ; and devifed the lands to the Husband for his life, and
died, and a Writ of Wafte was bronght againft him as Tenant by the
Courtefie; and it washolden that it did lie, and that be is not in by
- the Devife; for the reafon there is, becaufe he was in before by the
Courtefie : But as I conceive that Cafe will difprove the Surrender ; for
in as much as he had it in the Right of his wife, he could not take it in
his own Right. ‘Alfo he took another Exception in the principal Cafe,
becaufe that the wife was net examined upon the Surrender ; but nene
of the Juftices fpake to that Exception: but when the Record was
viewed, it appeared, that it was fo pleaded : Further, He faid, That the
devife was void by the Statute of 34. H.8.(4p. 5. where it is faid, It js
enacted, That Wills and Teftaments made of any Lands, Tenements &c.
by wosmen Coverts,or &c..fhall not be takento be good,or effe¢tual in
Law. And he faid, That this Statute doth extend to coftomary Lands ;
And as to that 4l the Juftices did agree, That it is not within the Sta-
tute. And as to the Statute of Limitations, Anderfon chief Juftice faid,
That if a Leafe for years, which perhaps will not indure fixty years,
fhall be taken firong, this fhall: eAnder/on moved, That if the Lord
Leafe Copyhold land by Word,Whether the Leffee might maintain an
Ejetione firme : and he conceived not ; for inan Ejectione firape, there
enght to be a Right in Fact : And although it be by cenclufion, it is
not fufficient, for that the Jury or Judge are not eftopped or concluded:
And he conceived, That if Tenant at Will make a Leafe for years, that
it is no good feafe betwixt him and the Leflor ; but that he may well
plead, that he had nething in the land : Aeade contrary ; but they
both agreed, That the Book of 14. E. 4. which faith, That if Tenant at
Will make a leafe for years, that he fhall be a Diffeifor, is not Law.
Anderfon {aid, That the prefcription in the principal Cafe was not

good, for it is Quod gualiver fumina viro cooperta poterit, e, and it.
ought
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ought to bethat feme Coverts po [funt, and by the Cuftome have ufed to
devife to the husband, and therefore the prefcription is not good, that
Poteft ponere reres upon' the land of another upon the Cuftome of the
Sea ; for prefcription muft be ina thing done : ql’fo by him the devife is
not good according to the Cuftome, for that is, that fhe may devife
and furrender ; and that ought to beall at one time, and that in the
prefence of the Reeve and fix other perfons, as well as the Surren-
derer ; and the words of a Cuftome fhall be fo far performed as they
may be. Meade contrary : And that thefe Witnefles thall be referred
‘o the furrender onely, for a devife may be without Witneffes. And he
faid, that fometimes the latter claufe fhall not refer to all the prece-
dent matter, but unto the lacter onely, as 7.H.7. is, Where a Precipe
was brought of lands in 4. B. and C. s»_Infula de Ely: "the Claufe
(in Infula de Ely) is referred onelytof. And it was'faid, Thatif in
the principal Cafe the Will were good, that then the husbands are
Tenants in common ; and then the Action of Trefpafs is not main-
tainable. ‘ ' )

Pafch. 25. Eliz inthe Co;;zmon Pleas.

23.

THis Cafe was moved by Serjant Gawdy. Thomas Heigham had an

hundred Acres of lands, called Facks, ufually occupied with a
houfe ; and he leafed the houfe and forty Acres, parce! of the faid hun-
dred Acres, to 1. §. for life, and referved the other to himfelf, and
made his Will, by which he doth devife the houfe and all his lands, cal-'
led Packs, now in the occupationof 7. 8. to his wife for life ; and
that after her deceafe, the remainder of that, and all his other lands
pertaining to facks, to R. who was his fecond fon; Whether the wife
{hall have that of which her husband died feifed for her life, or whe-
ther the eldeft fon thould have it, and what eftate he thall have in it."
Meade. The wife {hall not have it ; for, becaufe that he hath expreffed
his Will that the wife thall have part, it fhall not be taken by implica-
tion, that fhe fhall have the whole or the other part; for then he would
have devifed the fame to her ; And therefore it hath been adjudped in
this Court betwixt Glover and Tracy ; That if Lands be devifed to one
and his heirs males; and if he die without heirs of his body, that then
the land fhall remain over, that he -had no greater eftatethen to him
and hisfpecial heirs, viz. heirs Males : and the reafon was, becaufe the
Will took effet by the firft words. Auder/on Chief Juftice ; It was hol-
deninthe time of Browy, That iflands were devifed to one after the
death of his wife, that the wife fhould have for life : but if-a man Rifed

of
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of two Acres, devifeth one unto his wife, and that /. 5" fhall haye the
‘other after the death of the wife, fhe takes nothing in that Acre for the
Caufe aforefaid. For the fecond marter, If the Reverfion fhall pafs
after the death of the wife to the fecond fon ; we are to confider what
thall be faid land ufually occupied with the other, and'that is the land
{eafed with it. But this land isnot. now leafed with it; and: therefore it
cannot pafs. ‘windbam. The fecond fon fhall have the. Reverfion ; for
althouglrivdoth not pafs by thefe words Ufualy Occupied,(as Angerjon
held) yet becaufe the devife cannot take other effect, and irappeareth
that hisintent was to pafs the land, theiyonger fon fhall have it. Ander
fon. Jacks is the intire name of the houfe and lands; And “that word
when it hath reference uneo an intire thing called Zackr, and is known
by the name of facks, fhall pafs to the fecond fon ; for words are as we
hall conftrue them : And therefore, If a man hath fand calted Azzunor
of Daleand he devifeth his SMannor of Dale to-ope, the land fhall pafs,
although it be’ not a Mannor: And if 1 be known by the.name of
E dward William{on, where'my name is Edward Anderfon;and lands are
given unto‘me by the name of Edward iilliumfon ; the fame is-a-good
nartie of purchafe. And the opinion of the Court was, that the Rever-
fion of the land fhould pafs to the fecondfon. . . = . 7 ;

- ] ot - St B :
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YOte, by eAnderfon Chief Juftice, and Feriam Juftice. If a- man
\{ fcifed of any entrie Franchifes, as to have goods of Felons with-
in fuch a Hundred, or Mansor ; or goods of Outlaws, Waifes, Straies,
&c. which are caifual ; Thefe -are not.Inheritances devifeable by the
Statute of 32.H. 8. for they are not 6 any yearly value, dnd peradven-
ture no profit fhall be to the Lord for three or four years, or perhaps
for a longet time. And fuch a thing which is devifedble ought to be of
annual value,as appeareth by the wotds of the Statute. And alfo they a-
greed that the faid Franchifzs could not be divided;and cherefore if they
defcend to two coparceners,no. partition canbe mide of them.And the
words of the Statute of 32.H 8.are, That it {hall be ldwful, &c.te divife
two p'arts;&c.an'd phﬂéh'a thing which canou be'dividéd, is not divifeable. .
And they faid Thatif a man had three Menors,and ineach of the three
fuch Liberties, and every Manor is of equal value, that yet he cannot
devife one Mannor and the Liberiies: which he hath to it, Can/a gui
f”ﬁ’“ .’ but by them an Advowfon is devifzatle; becaufe it:may be of
' D annuall
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[

annuafvalue. But the Lord Changelloy, fimiling, faid, That the Cafe of
the three Manors may be doubted. And there alfo it was agreed by the
faid two Juftices, upon Conference had with the other Juftices, That
where the Lord Mozstjyy by deed, Indented and Inrolled, did bar-
gaifie and {ell the Manor of Gamforato Brown in Fee; and in the In-
ﬁexmute this Clanfe is contained , Provided alwayes, And the faid <
‘Brown Covenants, and Grants to, and with the Lord (Maantjoy, his
Heirs and Afligns, that the Lord (HMountjoy his Heirs and Affigns,
may digg for Ore within the land in Camford, which was a great
Wafte; and-alfo to digg Turffe there to make Allome and Co-
perefs; without any contradi&ion of the faid Brown, his Heirs and Af-
figns. They agreed, That the Lord Adountjay could not devide she faid
Intereft, viz. to grant to one to digg withina parcel of the faid Wafte.
And they.alfo agreed, That notwithitanding that Grant, That Brews,
his Heirs and Afligns, owners of the Soile, might digg there alfo, like
to the Cafe of Commen§a4s number; -‘The Cafe went further, That
the Lord Aeuntjoy had devifed this Intereft to one Laicort for one and
twenty years, and that Leicorz affigned the fame over to two other
men: And whether this Aflignment were good or not,was the Queftion :
forafmuch that if the Affignement might be good to them, it might
be to twenty ; and that might be a furcharge to the Tenant of
the foile. And as to that the Juftices did-agree, that the affignement
was good ; but that the twe. aflignees could not work feverally, but
. together with one ftock, or fuch workmen as belonged to them both.
" And Cook, who reported the opinions of the Juftices, was of Counfel
with the Lord Afonntjoy. And note, in that cafe it was faid, That Pro-
vifo being coupled with other words of covenant and grant, doth not
create a Condition ; but fhall be of the fame nature as the other words
with which it is coupled.

-

Pafch. 25. Eliz. Inthe (ommon Pleas.

25. WeBBE and PoTTER’s Cafe.
" Inan Ejeftione firme the Cafe was this:

Obn Harris gave Land in Frankmarriage to one white: And the
]Words of the Deed were,: Dedi & conceffi 1. W. i liberum maritaginm
Joanng filie fue, Habendwm eidem J. W & heredibus fuss in perpetusim,
tenendum de (apitalibuws Damsints fiodi; ¢¢. with warranty to the Huf~
band and his heirs. Periam Juftice, although the ufuall words of gift
inFrankmarriage are not obferved; yet the Frankmarriage fhall not be
deftroyed ( for the ufuall words are, In liberum maritaginm cum Joan-
‘03 filia mea ;. inthesablative cafe) ;. And it was holden by all the Ju-

i T fices,
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ftices, that notwithftanding that, the Frankmarriage was good, Alfo
a gift in Frankimarriage after the efpoufals, is good, as it was holden by
allthe Juttices. And {ee Fitz. Tir. T aile 4.€.3. and 2.H.3. Dower-199.
And he faid, That a gift in Frankmarriage before the Stat. of Donss &c.
was a Feefimple,but now it is but a fpecial tail: and if it fhould not be in
law a gift in Frankmarriage, then the Husband and Wife have an eftate
but for their lives ;- for they cannot have an eftate taile, for that there
are not words of limitation of fuch eftare in the gift. And hee cited
4.E.3. and 45. E. 3.20. to prove his opinion : and hee much relyed
upon the intent of the Donor, which ought to be obferved in con-
frudion of fuch Gifts according to the Statute. And becaufe the
Habendum is repugnant to the premiffes, and would dettroy the Frank-
marriage, it is void, “and the premiffes fhilt frand good : and to prove
that, he cited 9 Ei3. 13 E.1. 32.E.1. Tir.Taile,25. 3.H 4. by Hik,
And he took this difference ; Where a Remainder is limited upon a
Gift in Franikmarriage to a ftranger, .and where. it is limited to one of
“the Donees ; for in the firft cafe, the Remainder is good for the be-
nefit of the ftranger ; but in the fecond cafeir is void.- And he faid,
thatifa Rent bereferved upon fucha f‘i‘ft, that it {hould be void du-
ring the four degrees, but afterwards the Refervation fhould be good.
And ifthe Donor grant the Reverfion over, arid the Donee in Frank-
marriage attourn, now he fhall pay rent to the Grantee ; for by Li:-
tleton, he hath loft the Priviledg: of Frankmatriage, viz.the Aquitall ;
and no“privitie is betwixt the Grantee and the Donees. 10. 4f. 26.
¢ 4. H. 6. That it is not any taile, if it be not Frankmarriage. W ind-
bam Juftice : Although it be no eftate in Frankmarrrage, yetisitan
eftate taile : and he cited 8. £. 3. although there want the word Heirs.
Alfo if a man give lands to another & femini fuo, it is good; 45.
E. 3.7 Statham, taile. 1fit benot Frankmarriage, yet it is a goode-
ftate in taile. 19. Af- Land was given to Husband and Wife in Frank-
marriage, infra annos nubiles, -and afterwards they are divorced ; the
Wife hath aneftate intaile.  AMeade Juftice did agree with windbam,
and faid, That although there be not any Tenure; nor any Aquitall,
yet it may be a good Frankmarriage ; as if a Rent, Common, or Re-
verfion be given in Frankmarriage, it isgood ; and yet thereis not
any Tenure nor aquitall. Dyer Chief Juftice conceived, That it is
not Frankmarriage ; becaufe that the ufuall words in fuch Gifts are
not obferved : for he faid, that the gift ought to be in liberum Mari-
taginm, and not foanne filia (e ; for that 1s not the ufuall form of
the words: And he faid, That if the word [ Liberum’] be omitted,
that it is not Frdnkmarriagé; for that he faid, is as it were a Maxime :
and therefore the ufuall words ought to be obferved. And by the fame
reafon fuch a Gift cannot be with a man, but ought to be with a
woman : alfo-fuch a Gift ought to be with one of the blood ofthe
D2 Donor,

-
.
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Donor, who by poflibilitie might be his Heir. ~Alfo. there ought to
be 2 Tenure betwixt the Donor and Donee, and alﬁ_)'an Aquitall.  And
ifthefe grounds -and ceremonies be not obferved, it is not Frankmar-
riage. Alfo if it once take effet asa Frankmarriage,and afterwards
the Donor granteth the Reverfion over, or if the Reverfion doth de-
fcend to the Donees, yet it fhall not be utterly deftroyed, bue fhall
remaine as an. eftate taile; and not as an eftate for life ; becaufe it
once took effe in the Donees and their iffues as a Frankmarriage,
31. E. 1.taile 116. If a man give lands in Frankmarriage, the re-
mainder to the Doness and the heirs of their bodies ;. yer it is 4 good
Frankmarriage. And if a man give Lands in Frankmarriage, the Re-
mainder to another in taile; it thall not deftroy the Frankmarriage,
becaufe that-the Donor hath-the Reverfion in Fee in himfelf,- and the
Donees thall hold of him, and not of him inthe Remainder in taile ;
but if the Remainder had béen limited to another in:Feefimple, then
_ it had been otherwife. Alfoif the Donor grant the Services of the
- Doneéesin Frankmarriage, referving the Reverfion to himfelf, it is no
good Grant, although that.the Donees attourne ; for that che Servi-
ces are ineident to the Reverfion : —but if he grant the Reverfion, then
they do paffe. * And he codclutled, That the Husband had the whole,
and that the. Wife had.nothing ; for fhe was no purchafer of the pre-
miffes, becaufe that the Gift did not take effe as a gift in Frank-
mariage: And he faid, that he.doth not conftrueit fo by the intent of
the Gift; for hereis am expreffe limitation of the Fee to the Husband
and his heirs, "which- thall not be contradicted by any_ihtendmént; for
an Intendment ought to give way to an expreffe Limitation, as a confi-
deration implyed-ought to give place to a confideration expreflfed. And;.
afterwardsthis yeer 1t wasadjudged, thatitwas nota Frankmarriage
nor a Gift in taile, but thavit was a Fee fimple. And the Juftices faid.
that although the old books are, That where it takes not. effe® as a
Frankmarriage, that yer it fhall take effett as an eftace taile; thofe
Books are againft Law. But they agreed, That where once the Gift
doth take effect as a Frankmarriage , that by matter cx poft fuito, it
might be turned to anceﬁkare in taile O A T

.
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Pafch.26 Eliz; In the Common Pleas..

- : . toae ok 26. - "{I‘ '?-\,-;1 ‘ :r by}{:.,., .
ME“H" and windbam (the other Juftices being abfent) were of oz
- pinion, Thata Copyholder in Fee, who by the Cuftome might .
furrender in Fee, might make a- furrender in taile., without any fpeci-
ail cuftome fo to doe : and hewho may preferibe to make a Feoffimens
in
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in Fee, might make a Leafe for life, and it thould be good, g#is omue
majus continet in [e minns, x . ,

Pafch. 26 Eliz, In Communi Banco.
27,

N.a Writ of Dower, the Defendant made her demand de tertia paree

 libera falde : and Serjeant Gandy moved if it were good, without
fetting in certain for what cattell : And it washeld not good ; for ifit
be not of a certain mumber, fhe fhall not be thereof endowed, no more
then of a Common uncertain. -And if {the do demand Commeon which
is certain, yet fhefhall not be endowed, if fhe do not thew the certain-
tieof it. Windbamfaid, That if the Common be uncertain, that the
woman fhall be allowed for it : But Meade faid, He doth not know how
the allowance fhall be made. .

PR

Pafch. 25 Eliz. In the Exchequer nyamber.
| 28 .

T was holden in the Exchequer Chamber, before the Treafurer and
the Barons, in the cafe of one Pelbam, That whereasthe Queen had
granted to him by Letters Patents, That he fhould not be Bailiff, Con-
ftable, nor other Officer or Minifter, licet eligatur ;" That if the Queen:
tnake him Sheriff of a County, that he fhall not be difcharged by that -
Patent,- for that: fuch’OHicesdo not extend to Royal Offices :~ as a-
grant of Amerciaments:{hail not extend to Amerciaments Royal. And
alfo the making of -a Sheriff is not by ele&ion, but onely by denomina-
tion of the Queen. ~ So that if he have not thefe words befides ( Zicer ‘e
ligatnr pcr Nos) he fhall be Sheriff. And that they faid was alfo the
opinion of Bremley Lord Chancellour. 7

Mich. 26 Eliz. In the King’s Bench.

29
T was holden by the Court, That if a man binde himfelf to perforn
4 thelaftWillof 7.8, and he is made Executor, that heeis bounden
to pay Legacies Withogt any demands. Vide 11. E. 4.10.4. 14. E. 4.4.
4 20.E. 428. Yet it was faid, That Pafch.25.E/iz. they put a dif-
; ference

4 a
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ference, where a man is bound to perform the faft Will, and when to
'perform the Legacies; for inthe later cafe the Law is uz (ipra.

Hill. 26 Eliz. _'I‘n-/tbeCommon Pleas.

\ ! : 30. -
IF I be bound, that my Leffee thall take, reap, and carry his Corn
peaceably without interruption: and afterward in Harveft, when
- he 1s reaping, I come upon the land, and fay to him, that he fhalt not
reap any corn there ; but otherwife I do not difturb him: The opmi-
on of all the Juftices was,. that fon- thefe words fpoken by me uponthe -
Land that I have forfeited my Band. - And yet it was urged by Serjeant
Puckering, That I was bound to fuffer him to do three things, /¢4 to
take, to reap, and to carry, and all thefe things he hath done. Seethe .
Cafe 47.£.3.22. where the faying to a Tenant by one Coparcener,that
he ought not to pay any thing to the other, was a Diffeifin. ‘

Pafch. 26. Eltz, “in the Common Pleas,

| o3 |
: % Man was bonnd in:a Recognizanee for his good behaviour : and
At was fhewed, that he was arrefted for fufpicion of Felony by a
Conftable, and that he efcaped from him; to which he pleaded, Not
guilty : Exceptionwas taken, becanfe it was not fhewed thata Felony
was committed, which might caufe fufpicion, for that is traverfable :
. and per Curiam it need not ; for although no fuch felony was commit--
ted, and although the arreft were tortious, yet the Recognizor had
forfeited his Recognizance, by making an efcape, which is a Misbe-
haviour. : .

Pafch. 26 Eliz; In the (Common Pleas.
| gz BusuEey’s Cafe.

PA;:I Bufbey Vicar of Pancras leafed his Vicarage to Do&or Clark ;
~ the Glebe land, and the Church, and all things to the fame be-,
longing (Excepting the houfing) referving twency pound rent yeerly
at Lammas, and Saniti Peri advincula, by equall portions: and if the
A Reng
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Rent be behinde by the fpace of a month, that then it thould be Jaw-
full for the Vicar to diftrein : And the Leflee was bound to peform ali
Covenants, Articles and Agreements contained or recited within the
fame Indenture. And for rent not paidthe 29 of Anguft 25. £lix the
Vicar brought Debt upon the Bond : To which the Defendant plead-
ed, That the Rent was not demanded the 29 day of Augar : upon
which they were at iffue : and the Jury being ready at the Bar, walm:.
fley faid, That the Enqueft onght not to be taken for chree caufes: Firft,
He hath made a leafe of the Vicarage except the houfing, and the
Plaintiff hath alledged the demand to be generall fuper rerras glebalec, .
and hath not fhewed where.. To that the Juftices {aid, It had been
better to have faid, At fucha gate, or hedg, or high-way ; but not-
withftanding they did not allow of that Exception ; for if it were not
well demanded, it ought to be fhewed of the other fide. The fecond
exception was, becaufe the Enqueft were all de Vicineto de Pancras, and
it might be that fome of the Lands appertainin‘? to the Vicarage did
extend to Iflingron : but that Exception was difallowed alfo. The
third Exception was, becaufe that the Vemire facias did not well recite
the Iffue, for the exception of the houfing was left out : and per Cori-
am, it is not needfull that all be recited : But if another iffue then that
upon which they were at iffue had beenrecited, it had not been good.
And afterwards the Enqueft was taken, and found for the Plaintiff. But
nothing was fpoken , whether there needed any demand in fuch cafe,

or not.

Pafch. 26 Eliz. Inthe Common Pleas.

\

F a man be prefented unto a Benefice, which is not above the value
I of fix pound per annum, and afterwards he is prefented unto another
of twenty pounds ; and afterwards is deprived for caufe of Plurality :
The Ordinary muft give notice to the Patron ; for that is at the com~
mon Law : and untill Deprivation it is no Ceflion. '

Trinity 26 Elizab. In the Common Pleas,

34 THROGMORTON and TERRINGHAM's Cafe.

N a Replevin, the Defendant did avow the taking of the cattell,, by
reafon that-one 4. held of him an Acre of land in the place where, -

&c..
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&c. by fealty, and fixteen fhillingsrent, the rent paKable at two Feafts
of the' year, &c. And the Plaintiffe faid, that he held the fame acre,
and two others of the Avowant by fealty, and fixteen fhillings payable
at onle day, a4/4, hoc that he ‘held the faid acre by the fervices payable -
at two dayes, &c.© S»arg. The tenure cannot be traverfed : and 2x
£. 4 the laft cafe isthe fame café ; where the Avowry is made for 12
pence at four days ; and the Plaintiff faid, that he held by twelve pence
payable at one day, without that that he held by the Services payable -
at four dayes. ‘And thereit is holden, that the fame cannot be an En-
croachment, becaufe they agree in the Services. #al/mefley, He fhall
‘have-the traverfe for the mifchief which otherwife would follow : for
Af he fhould traverfe the feifin, thereby he fhould confeffe the Tenure.
Pervam conceffir, and faid, That the difference which is commonly ta-
ken in our Books, is, That where they agree in'the Tenure, there the
Seifin is traverfable ; -but where they do not agree in the Tenure, there
the Tenure is traverfable. Sois 26. H.8.6. 7. E.4.27. 12. E. 4.7.
20. E. 4.16. And he conceived here, that the payment at two dayes
doth alter the tenure ; fo as now it is another tenure then before. Alfo
he faid, That if Wh. acre and Bl. acre be adjoyning, and are holden-
the one of 7.5. and the other of . D. and /. §. diftrein and avow for.
both acres, that he may well traverfe the tenure: AMeade 8. H. 7.5. 4.
Itis faid by Brian, That ifavowry be made for.a tendre of two acres
by twenty fhillings, and the Plaintiffe faich, that he holdeth thefe two-
and two other acres by twelve fhillings, withour that, that he holdeth.
the two acres by twenty fhillings - that that 1s good, for-that he cannot
do otherwife. ‘And it is noreafon, that for a falfe avowry, the Plain-
tiffe fhould be at a mifchief. ; But the Book is not ruled, for Keple is

contrary. Vide Libram.

Trinit. 26 Elig, zn the l(;'ng; Bench.
" ?;'5' © SAVE ItL and Corp ELi;’s‘i Cale.

Enry Savell Leflee for years of the Manor of M. grants the fame

. Manor, Haberdum for fo many years, which thould be to come-
after his death, to /rdel Mafter of the Rolls, if Dorerhy his Wife fo
long fhduld live : 'And afterward Hesry Saved, and he it thé Reverfion
levied a Fine. The Cafe went by many Conveyances further.  Bur two
points were here moved : 1. Ifit were'a ‘good Grant for fo many yeers;
&c. Shutrleworth argued that it was. But Cooke contrary. And Cooke -
faid to that which hath been faid, That Leafes which have uncertain
beginning, may be by a& of matter ex pofi facfo, made certain, -and fo
o good
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good. Asaleafe for fo many yearsas 7. S. fhall name ; if he name, it is
a certain leafe : but if the Leffor die before /. 5. name, and after hee
name, all is void,as it is in the Commentaries put by #¢ffon, and granted
by Dyer, 273. Andthe reafon is, that it behoves that'the intereft paffe:
out of the Leffor during his life, and the Deed ought to haveits per-
fe@tion inthe life of the Leffor. But inour cafe here, the Leffor or
Grantor is dead befor¢ the certaintie of the beginning is known, and
before any perfeGion of intereft out of him s and therefore the reafon
in the common cafe, 40 4. and 16. E. 3. that there behoveth to be
“Attornment in the life of the Leffor, provesour cafe : for the reafon
of that is, that it behoveth that fome intereft paffe out of the Leffor
or Grantor during his life ; and that perfetion of his Grant be
in his life, or elfe the Grantis void, Vide 31. E.3.alb. 20. and 33.
"E. 3. Confirmarien 22. 1f the Chapter confirm the Grant of the Bithop:
after his death, it is void ; for it ought to have perfe&ion in the life of
the Bifhop, otherwifeit isvoid. And upon that reafonis the cafe put
by Popham, Com. 520.6. Thatwhere a man grants all his term which
fhall be to come after his death ; that it isa void Grant, becaufe no.
intereft paffeth during the life of the Grantor. And to this purpofe -
is 7. E.6. Br. Leafes 66.Temps. H.8. 339. If a manwill take by Li-
very within the view, it behoves the Feoffee to enter during the life of
the Feoffor : and yet that is a more firongcafe ; for by the Livery,
being a ceremony of the Law, it is prefumed that the land paffed ; and
yet there ought to be an entry to fortifie the Grant, otherwife it is
void. The fecond point was, If by the Fine levyed, the poflibilitie af-
well as the right of poffefiion of the term did paffe: And I conceive,
that it doth ; therefore we fee in many cafes, a man may grant by his
Deed a poflibility to come. As 19. H.7.1. where a'man {eifed in the
right of his Wife,made a Feoffment in fee, and after they had iffue, and -
the Wife died ; that he thould not be Tenant by the Courtefie, and yet
the Wife was remitted : but by his own Grant he had granted from him
the poflibility he might have had to be Tenant by the courtefie. And
here,If (‘o defi had entered ,and made a Feoffment in fee,or levied a Fine,
the-poflibility which he had to have the term,had been cleerly gone. 39.
H.6. 43. If1diffeife my Eather,and make a Feoffment in fee,and after-
wards my Father dieth ; although that a new Right defcends unto me,
yet I fhall be barred of this poflibilitie which I had at the time of the
Grant : But otherwife it had been, if this difcontinuance or grant had
been defeated by entry or otherwife, in my life, by my Father or any
other ; inthat cafe I.may fhew the fpeciall matter, as 15. E. 4. 5.1is,
and fo avoid my own Deed. And 44. E. 3. 4. is, That tenant for years
and he in the Reverfion difclaim, and itis holdena good Difclaimer ;
which proves, thata poﬁibility may alfo pafs by Difclaimer. And 21.E.
3. and 35.H.6.1s,Thatif he who hath caufe to have a Writ of Error. if
E he’
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lie enter into the Land, and make a Feoffment, 't‘hg Writ of Error is
gon for ever ; fo by thefe Cafes it is proved, and “appeareth, That a
Poflibility may pafle by grant: And foin the Principall Cafe, the
Poflibility to have the terme, is by this Fine granted ; and the Grant
is a good Grant, And it was adjourned. '

]

- Pafch.26. Eli(. in the Kings Bench.

- . 36. LuvpineTon and AMNER’s Cafe.
: ' Intratur Mich. 25. Eliz; Rott.495.

IN a Writ of Error, the Cafe was this; Perepoynt poffefled of a-
Leafe for 99 years,devifed the fameunto his Wife for Life;and that
after her Deceafe, that it fhould go to his Children unpreferred ; the
Wife took Sir Thomas Fuljter to her Husband, and the Leafe was put
it Execution by Fiery facias for the Debt of Sir Thomas Fulfter, and
afterwards Sir Thoma died, and the Wifedied: The Adminiftrators.

of Sit Thomas Fulfter did reverfe the Judgement, upon which the Leafe -
was taken in Execution: And afterwards 4. the Daughter of Pere.
poynt ent’red,fuppoﬁniher felfe to be the only Daughter of Perepoynr
alive, unpreferred by her Father in his lifetime.  And the Pleading
was, That the Wife of Perepodjm' was his Executrix, and that fhe en-
tred into the Leafe after the death of Perepoyne, Virtute degationss e
donationis preditt.  Cook. Thereisa difference in our Books, That the
Devife of the Occupation of a Term, may be with the Remainder over,
but not a Devife of the Term with the Remainder over. And the De..
vifee 6fthe Occupation of a Term hath one fpeciall Property, and the
Remainder andther Property : Asifa Leafe be extended upon a Sta-
- tute, the Conufee during the Extent hath one Property, and he who
is to have it afterwards, another Property, and the reafon of the dif.
ference is apparent, when the Occupation is devifed , and.when the
terme is devifed ; forin the firft Cafe, he puts but only a confidence in
the Devifee, as it appearsin Welkdens Cafe. Butin the other Cafe aff
the Property goes, and there is no confidence repofed in the Devifee,
And there isa Cafe in the very Point, with which I was of Councel]_

and was decreed in the Court of Chancery; it was one E dolf’s Cafe -
Where the Devife was of a terme, the Remainder to another, and he
made the Devifee his Executor, and he entred Virrure donationss, asin
this Cafe; and it was decreed, That the Executor might alien the
Terme, and that the Remainder could not be good :  And to'this pur-
pofe, Vid. 33.H.8. 2 E.6. 37 H.6.30. But ifthere might be a Re-
mainder, yet Incerte Perfone nulla donatie, for if all the Children be

preferred
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referred, thenthe Remainder is void; ~and then the Property of
the Leafe is in the Wife ; and fhe might preferre her at any
time during her life, and the ‘generall property cannot be in ano-
ther, butin the Executor, forthe Legatee cannot enter, although
that 27 H.6. feemeth to be contrary. Andifthe whole Property be
inthe Wife, her Husband might alien it, and therefore it may be' ex-
tended for his Debt, as 7 H.6.1. is. But it may bee objected, That
the Cafes before put, are ofa devife of a Term, and thisisof a Leafe.
That makes no difference, for in #77orefley’s Cafe, Leafe there is faid
to contain,not only a terme, but aifo the yearsto come in the terme.
Then the Queftion is,If by-the fale of the Sheriff upon the Fier: facias if
the term be {o gone, that the Wife thall not hiave it by the Reverfall
of the Judgment by Error 2 for the Judgement is, that the Party fhall
be reftored to all tzat which he hath loft: Fris very cleer that it {hall
never return, for ifit fhould be {fo, then no fale made by the Sheriffe
might be good,unleffe the Judgement be without Etror,which-would be
a very.great damageto the CommonWealth.And alfo by reafon,and by
the Judgrmtent in the Wit of Error it thould not be fo reftored, for the
Judgment is,That he thall be reftored to all that which he hath loft, r4-
tione judicii ; and here the Defendant hath not loft any thing by force
of the Judgment but by force of the Execution : For the Judgment was
to have Execution of 200 li.and of the 200 li.he fhall be reftored again,
and not of the Leafe : And therefore in 7. H. 7. If a Manor be reco-
vered and the Villains of the Manor purchafe Lands, and afterwards
the Judgment is reverfed by Error the Recoveror {hall have the Perqui-
fite, and the other fhall'not be reftored to it: And 7.H.». A Statute’
was delivered in Owell maine, and arecovery was by the Connfee up-
on Garnifhment of the Conufor; and the Conufee had Executi-
on; and afterwards the Judgement is reverfed: by Error ; yet the
Conufor fhall not be reftored to the Land taken in Execution, but on-
ly the Stacute fhall be redelivered back where it was before .~ And in
tgis Cafe ifthe parry fhould be reftored to theterm, it fhould be great:
inconvenience.Alfo if I give one anAuthority upon Condition,and the
Party doth execute the Authority, and after the Condition is broken,.
the A& is lawfull by him who.had Authority upon Condition, And for
was the Lord of 4rundels Cafe,where the Feoffee upon Condition of a
Manor granted Coppies ; it was holden, That the Grants made by him.
wetre good, notwithftanding the Condition was afterwards broken.
And in 13 E.3.Barr253.That a Recovery wasErroneous,and the Par-
ty being in Execution the Gaoler fuffered him to efcapé, and after the
Recover¥l was revetfed for Error yet the AQionlay againft theGaoler.
Alifo by im,the Jury have given an imperfec Verdi&,fo as we cannot
tell whether the Party were preferred or not,for the Will was (unpre-
ferred generally)and the Jury find that the viz. 4 the daughter,was not
E2 pre-

\
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preferred by her father in his life time,fo as the Preferment by the taile
1s limited generally;fo as if any other prefer her, fhe fhall nét have the
Remainder. And the Jury have found, that fhe was not preferred by
one certain, wiz. by her Father ; norin a certain time, in his life
time ; which is as much as to fay, That the was preferred by the Uncle, -
Aunt or Mother ; and if it were fo, then the Remainder is not good
to her. Alfo they find no preferment in the life ofthe father, and it
may be that the Father hath given her preferment by Will, and that
was no preferment in his life,but is confummate only by his death ; and
fo fhe might be preferred by him by Implication,by his Will. So asup-
on the whole Matter, I conceive, That the Judgement ought to be re-
verfed. Note, that this Cafe was aftetwards adjudged-at Hertford
Terme ; and the Judgement was, That the Iffue of the Wife had
Judgement for her Terme ;. and that the Judgement upon which the
Execution was, was Erraneous, and reverfed by the Writ of Error ;
and that the opinion of the Juftices was, That the Term was not to be
reftored,but fo much for which it was fold upon the Execution. And
the Daughter of Perepoynt brought an Adion for it, and had Judge-
ment. . :

27 Elzz, in the ((ommon Tiea«s

NE had certain Minerall Lands Leafed to him for years, with li-
\ berty to dig, and make his Profit of the Mine. The Leffee af-
terwards digged for Mine, and fold the Gravell which came of it : And
by the Opinion of the whole Court, This fale was no Wafte,. for no
Saleis Wafte, if the firft a& be not Wafte : Asthe Sale of Trees by
Tenant for Life or Yearsis not wafte, if the Cutting and Felling down
of them was not Wafte before, for the Vendition is but a {econdary
A&, and but fubfequent to the A& precedent ; which A&, if it were
lawfull, the Sale alfo is lawfull, for the Sale alone is not wafte: Bur
they faid, That if the Leffee fell or cut Timber Trees, and fell them, it
is wafte, Nox quiavendebar, (ed quia [cindebar . Forif he fuffer them
to be upon the ground, without doing any thing with them ; yetitis
wafte; but he may ufe them for the Reparation of his houfe and then it
is no watte: And yet when he fels them with an intent for Réparations,
and afterwards fells them, it is wafte, Non propter Vendizionens only, but
for the felling ; for by this A& done, it is plaine from the beginning to
be unlawfull, for the Sale is only a Declaration of his ill intent, and a
means that his meaning was, by felling of the trees, to bénefit himfelf
by the hurt and injury of another. But in the Principall Cafe, be-

B © caufe
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caufe he ought to digge the Land, and that was lawfull for him to

dg, the A& fubfequent cannot be unlawfull ;" And fo it was adjudg-
ol / . 7

-~

27.‘-Elig. in the Common Pleas.
- 38. Macrowe’s Cafe.

Acrowe brought Debt upon a Bond which wasendorced upon
MCondition to pay a leffe fum : The Defendant pleaded the Sta-
tute of 13. Eliz. That all Covenants,Contracts and Bonds, made for
the enjoying of Leafes made of Spirituall Livings, by Parfons, &c.
were void ; And averred, that that Bond was made for enjoying of fuch
a Leafe : But becaufe the Condition expreffed of the Bond, was for
payment of monie, The Juftices held it cleer for Law, That the Bond
was good,and out of the Statute : And fo it was adjudged.

2. Eliz, inthe Common Pleas
39. K1 TTLEYS Cafe.

N A&ion of Debt was brought againft Eufface Kittley and (harls
Kirtley, Executorsof the Will of Francss Kittley : The Defen-
dants pleaded, That they had fully Adminiftred ; and upon a fpeciall
Verdi& the Cafe was this, Frascss Kistley made the Defendants his Ex-
ecutors, who being within age, Adminiftration was committed unto a-
nother untill they came of full age ; and after they were of full age, the
Jury found, That in the hands of the Adminiftrator Fuerunt bona e
debita Tefratorss, to the value of 4000. . To which Adminiftrator the
Defendants Executors did releafe at their fullage all Demands; the
which Releafe, whether it were Affetsin the hands of the Executors
or not, the Jurours prayed the Opinion of the Court. Puckering the
Queens Sergeant ; It isnot Affets, fora Releafe ofa thing which is
fiot Affets in the hand of an Executor cannot be faid Affets, and things
in A&ion before they come in Poffeflion, cannot be faid Affets: But

4 Gift of Goods in Pofleffion is Affets, and a Devaffavirof the Goods
ofthe dead. AMo thereisa difference betwixt a certain thing releafed
and a thing uncgrtain ; of a certain it is Affets, for by fuch means he
hath givenfucha thing which is Affets ; but contrary, of an uncertain.

And this Differénce is proved by 13. E. 3. Execat. 91. where it is hol-
» , . den,



22 - KileysCafe. ,

pen, That if Executors releafe to the Debtor, hefhall account for fuch
Sum before the Ordinary ; by Perne. But Trew, He fhall not ac-
count: But the whole Court was againft Puckering. And firt 4n- -
devfon; Tt i a cleer Cafe, That this Releafe is Affets, for he hath there-
by given away that which might have been Affets : And the Law doth
intend, That when he releafes, that he-harh Recompence and Satisfa--
&ion from the Party to whom' the releaf¢ is made: And'he denyed
the Difference 6f certain and uncertain, put by Puckering ; and be it
in Account or Trefpaffe, a Releafe is Affets. And it is not requifite
that every Affets be a thing in Poffeflion, or in the hands of the Tefta-
tor ; for a thing may be Affets,which never was in the Teftators hands,
if thofe things come in Lien-of the thing which was.in the hands of the
Teftator, as Money for Land or other Goodsfold: Or if they came
by reafon of another thing which was in the hands of the Teftator, as
increafe of Goods by the Exerutors in their hands, by Merchandizing
with the Goods of the Teftator, or Goods purchafed by the Villain of -
the Teftator after his death,fhall be Affets. So money received by the
Executor of the Bailiffe of the Teftator after his death, fhall be faid
Affets. windbam Juftice, So itis, ifthe Teftator have Sheep, Swine,
or Cowes, and dieth, andthey have young Lambs, Pigs, or Calves,
they are Affets for thereafon aforefaid: Andhe adgreed, that the Re-
leafe is Affets; and he faid, It had been fo here adjudged, and he de-
nyed alfo the difference taken by Puckering. Periam agreed with the
reft inall, and alfo denyed the difference : And by him, Thingsin A-
&ion or Poffeffion certain or uncertain, ifthey be releafed, they are
Affets+ And he faid, That the uncertainty muft be fuch, that the fame
cannot be proved to the Court, oruntoa Jury ; that the thing relea-
fed might not by Poflibility have been Affets. For if Trefpaffe be done
to the Teftator by taking his goods and he dieth, and the Executors
releafe all A&ions, the fame is Affets, becaufe it might be proved to-
the Jury, That had they not releafed,but had brought their A&ion. of
Trefpaffe’ De bonss 4@02’[4!1;! i vita, te,/fatorzls, ¢sc. that they might
have recovered Damages, which-would have fatistied the Debts or Le-
gaces of the Teftator, and thereforeit {hallbe Affets: And yet the
thing recovered was not in the Teftator, or a thing in Poffeflion, or
certain in the hands of the Executors ; with whom Redes agreed. And
Periam conceived, That fach Adminiftracors made Durante minors -
tate of the Executor,could not by our Law, neither Sue nor be Sued;
For, ashe conceived, the Infant was the Executor, and an Infant Ex-
ecutor may either Sue or be Sued, and may releafe if there be a fuffici-
ent Confideration given him : and therefore Adminiftration for fuch
- defet is butidle : Wherefore, he faid, That if an Infant doth releafe
» where he hath no caufe, nor good confideration, he fhall be anfiwe-
rable of his own goods, when he cometh of full age, for the wafting of

the
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the eftate ; and fuch Releafe fhall be Affets: And it was holden, That
a Releafe before probate of the Will, is good : and it is Affets alfo.
And the fame Term Judgment was given, that the Releafe of the En-
fant Executor was Affets.

27.Eliz; In the (ommon Pleas.
40. SYpENHAM and WoORLINGTON’s Cafe.

Sl’dm{mm brought an A&ion upon the Cafe upon an Affumpfir a-
J gaintt worlington for 30, and alledged for Confideration, that
he, at the requeft of the Defendant, was Surety and Bail for 7. 5. who
was arrefted into the Kings Bench upon an A&ion of 30k and that
afterwards, for the default of 7. 5. hewas conftrained to pay the faid
3o pounds. After which, the Defendant meeting with the Plaintiff,
promifed him for the fame confideration, that he would repay that 30
pound : upon which promife and confideration, the Plaintiff brought
this A&ion. #Wa/mefley. This Confideration will not maintain this A-
&ion, becaufe the confideration and the promifé did not concur and go
together ; for the confideration was long before executed; fo as now
it cannot be intended that the promife was for the fame confideration.
As if one give to me an Horfe, and a month after I promife him for
the faid Horfe ten pounds; for that he fhall neithér have Debt nor
Affumpfit, for it is neither a Contra® nor a fufficient Confideration,
becaufe it is executed. Anderfon: The A&ion will not lie, for it is but
sudnm patinm becaufe the fuppofed contra& was determined, and not
in effe at the time of the promife. But he faid it was otherwife upon a
confideration of Marfiafe, for that is alwayes a prefent confideration,
and alwayes a confideration , becaufe the party is alwayes married.
Windbam to the fame intent ; and compared it to the Cafe of 5. H. 7.
If one fell an horfe to another, and after at another day will warrant
himto be good andfound of limb and member, itis void warranty ;
for it ought to have been at the fame time that the horfe was fold. °
Periam Juftice contrary : for he faid, This cafe is not like to any of the
cafes which have been put ; becadfe thereis a great difference betwixt
Contradtsand this A&ion ; For in Contrads, the confideration, and
promife, and fale ought to concur,- becaufe a Contrad is derived of con
¢ trah ¢, whichisa drawing together : fo as in Contracts every thing
requifite ought to concur ; as the confideration of the one fide, and
the promife or fale of the other fide. But to maintain an Aflumpfit,
it is not requifite, for it is fufficient if there be any moving caufe or
confideration precedent, for which caufe or confideration the pro-
mife

—
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mife was made ; and that is the common practice at this day : For in
Affumpfit, the Declaration is, That the Defendant, for and in confi-
. deration of ten pounds to him paid (poftes, filicer,) a day ortwo after, .

[nper fe affumpfit, &5c. and thatis good ; and yet there the confidera-
tion 1s executed. And he faid, that Hunr and Baker’s cafe (which fee
10. Eliz. Dyer 272.) would prove it. The cafe was this : The Ap-
prentice of Hunr was arrefted when Hauur was in the Country ;. and Ba-
ker one of Hmnts neighbours, to keep the Apprentice out of the Coun-
ter, became his Baile, and paid the debt. Afterwards Hunr returning .
out of the Country, thanked Baker for his neighbourly part, and pro-
mifed him to repay him the faid fumm: Upon which Baker brought
an A&ion upon the Cafe upon the promife : And it was adjudged that
the A&ion would not lie ; not becaufe the confideration was prece-
dent to the promife, but becaufe it was executed and determined-fon
before. But there the Juftices held, That if Hunt had requefted Baker
to have been furety, or to pay thedebt, and upon that requeft Baker
paid the debt, and afterwards Hunt promifeth for that confideration,
the fame is good ; for the confideration precedes, and was at the in-
ftance and requeft of the Defendant. So here, $ydenbam became bail
at the requeft of the Defendant, and therefore it is reafon, that if he
be at loffe by hisrequeft, that he ought to fatitfie him. And he con~.
ceived the Law to be cleer, that it wasa good confideration, and that
the requettis a great help inthe Cafe. Rodes Juftice agreed with Pe-
riam, for the fame reafons, and denyed the Cafe put by 4nderfon. And
he faid, Tharif one ferve me for a year, and hath nothing for his fer-
vice, and afterwards, at the end of the year, I promife him ten pounds
for his good and faithfull fervice ended ; he may maintain an Affum-
pfit, for it is a good confideration: But if the fervant hath wages gi-
ven him, and the Mafter, ex abundantia, as he faid, promifech him ten
pounds after his fervice ended, the fame promife fhall not maintain
an Affumpfit ; for there is not any new caufe or confideration prece-
ding the Affumpfit. And Periam agreed to that difference, and it was
not denyed by the other Juftices: but they faid that the principall Cafe
was a good cafeto be advifed upon; and at length, after good advice
and deliberation had of the caufe, they- gave Judgment for the Plain-
tiff, that the Action would lie. Andhote, That they very much re-
lyed upon Hunt and Bakers Cafe before cited. See Hunt and Baker’s
Cafein 10.Efiz. Dyer 272, |

27 Eliz. \
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41 CarTER and Cros1’s Cale.

Arter brought an A&ion of Detinue of a chaine againft (rofs,and
-Cdeclared, That Thomas Carter his brother, was thereof poffeffed,
and died Inteftate ; for which caufe the Bifhop of Cork granted him
Letters of Adminiftration ; and that the Chain came to the Defendants
hands by Trover, &c. And declared alfo, That he was as Adminiftra-
tor thereof, poffefled in Londes : To which the Defendant Crofts plea-
ded the Generall Iffue ; and the Jury gave a fpeciall Verdi&, and found
that the Adminiftration was committed to Carter in London by the Bi-
thop of Cork in Ireland here, and did not find that Carrer was poffef-
fed of the chain in"London. Andupon this fpecial Verdi&, firftic was
moved, Thart the Bifhop of Cork in Ireland, beingin England, might
commit adminiftration of things in Jreland ; And it was held cleerly by
the Court, That he might of things within his Diocefle in frelznd, be-
caufe'it is an Authority, Power, or Matter that followes his Perfon ;
and wherefoever his Perfon is, -there is his Authority : Asthe Bifhop
of London may commit Adminiftration, being at Zork ; but it ought to
be alwaies of things within his Dioceffe; and therefore they held,
That the Declaration was good in that point, That the Bifhop of
Cork did commit Adminiftration in Londsx, although there be no fuch
Bithop of England. The fecond point was, If -an Aminiftrator made
by a Bifhop of Ireland, might bringan Action here as Adminsftrator ;
and it was holden, That he could not, becaufe of the Letters of the
Admitiftration granted in [reland, there could be no triall here in £x-
gland ; although that Rodes Juftice faid, That Adsdone in Spirituall
Courts in Forrain places; asat #om: or elfewhere, the Law faith, That
a Jury may take notice of them ; becaufe fuch Courts, and the Spiri-
tuall Courts here, make but one Court ; and he proved it by the Cafe
of the Mifcreancyins.R.2. Tryall 54. where a Yrare Impedit was
brought by the King againt the Clerk of a Church, within the Bithop-
prick of Durham, and counted that the Bifhop who is dead, prefented
his Clerk,and that the Clerk died and the Chapter collated a Cardinall,
who for Mifcreancy and Schifme, was deprived,the Temporalties being
in theKings hands.B# ghHe hath counted of an Avoidance for Mifcre-
ancy at the Court of Romr, which thing is not tryable here. Belknap
Chief Juftice, I fay for certain, That this Gourt fhall have Conufans of
the Plea, and that Iwill prove by Reafon ; for all Spirituall Courts
are but one Court ; andif a man in the Arches, be deprived for a

Crime, and appeal to Rome, and isalfo there deprived, that Depriva-
' ' tion
y
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.That upon a generall Iflue, the Jury may find a Forraj
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vation is triable in the Kings Court, in the Arches. 'And if z
man be adhering unto the Kings enemies in France, his Landsare for- -,
feitable, and his'adherence fhall be tryed where his Lapd is, as ‘often-
times it hath been for adherence to the Kings enemies in Scotband :
Andfo (bymy faith) if one be Mifcreant, his Land is forfeitable, and
the Lord thereof fhall have the Efcheat, and that is good reafon. -

For if a man who is ont of the Faith of the King, fhall for- ~

feit'his Land for the fame; 4 forsiori, he who is out of the faith
of God ; and that he fwore to be Law, Whereupon Bargh faid,
Refpondes anfler: And {a faith Firzherbert, Tryal 54 by that Plea and
Judgement , Mifcreancy and Deprivation at Rame fhall bee tryed
here: And there the Pemire facins was awarded to the Sheriffe
where the Church was, and not to the Bithop of Durbgm ; and
fo the Mifcreancy and” Deprivation fhall bee tryed where the Church
is. The third Point was, Whether an Adminiftrator might count
of hisown Poffeflion, although he was never poffeffed: apd the
whole:Court were ef Opinion, that he might, if the Inteftate at
the time of his death was poffefled ; The Adminiftrator may de-
dare of Goods taken out of his owne Pofleflion, although he was
never poffefled ; forof tranfitory things, the Law cafts upon him
a fufficient poflefiion to maintainan A&ion Poffeflory, as the Lord
before feifin may have a Ravifhment of Ward, &c. But otherwife
itis, if one takethe Goods of'the Inteftate out of his Poffeffion be.
fore he dieth, forthen but anlya bare right comes to the Admini-
firator:  And that is to bee meant when the’ Goods are takep
Tranfgreffive, and not Deftrictive. The fourth- Point was, ‘Whe-
ther the Jury might find matter done out of the Realme; and if
that fhould abate the Writ or not. And they held alfo Cleerly}—
; . n matter

as a thing done out of the Realme; but it fhall not gbate the
Writ, if it benot matter of fubftance , and pleaded before : By
here the finding, of the Letters of . Adminiftration, is more then
they had in Ifue ; and alfo is but matter of Evidence ; for the fub-
&ance_in this Cafe was the Poffeflion, and not the Adminiftratj-
on, for he might have an A&ion of his Pofleflion without {hew-
ing the Letters of Adminiftration : Andafterwards Judgement was
given for Carser the Plaintiffe.. : ‘ '

Mich
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 Mich. 27. Bliz; Inthe Kings Bench. |
42. FuitermiBo oromEs Cale.

T HE Cafe was, that the Queen by her Letters Patents anno 12. of
Reign, éx cerca [cientia & mero motn, &-c. did grantto B. totams
wllam portionem decimarnm & Garbarumin L. in Com. Novf. una cum om-
nibns alits decimis (mis cujnfenngne generis ¢ [pecies fuerivtin:L. nuper
sn poffe(fione Johannis Corbet, or his Affigns, naper dbath. de ¥ enly,per-
tinent. &c. Andin fatto the Parfonage of L. was parcell of the Abby
of wenly, and out thereof was a portion appertaining to another
Churchj And this Re&orie came unte the Queen by the Statute of
diffolution of e4bbyes : The queftion was, whether the Rectorie do
pafs by the Grant, “toram illam porsionem: there being alfo words in the
Patent, viz. Non obftanre any mifns/mer, mifrecital, or other fuch
things which are recited in the Statute for confirmation of Patents.
Hamen : the Grant is good ; for this word ( portion ) thall not be faid
a thing fevered from the Church and Rectorie ; And all the Tythesare
parcel of the Re&orie : for as 44. E. 3. 5. is, before the Councel of L4
teran, 3 man might give his Tythes to what Church he pleafed; And
when any thing is given to the Church, it is a portion belonging to the
Chureh; as the Glebe is, which is but a clod of Earth, which is parcel of
the Rectorie and a portion of it. And a cafe in this Court in the time
of this Queen, was argued, and there in a Reforie there were many
Priefts,and each of them knew his portion, {6 as they were called portio-
naty Priefts, which was inrefpe® they had each of them intereft in the
Church, and not becaufe their portions were fevered each from the
other. And 22. E. 4. 24. by Pigor it s faid,If a-Parfon hath any Tythes
in anothet Parifh; as appertaining to his Church, it is called a porti-
onfo as portion is not meant that which isfevered by it felfas in grofs;
But by portion is meant all the Tythes appertaining to theé Re&orie, or
the Rectorie it felf. Foras 22. 4. 9. is,If the King have Tythes of
thofe Lands which lie out of any Parifh, if he grant toram portionem de-
cimarnm, ¢c. I conceivethar the Tythes fhall pafs thereby:And yet ic
is a thing fevered from other Tythes; but it doth contain all the qua-
litie of Tythes in that place. And alfo if the King grant his ReQorie
of D.to 7. 5. faving to himthe Tythes, and afterwards grants rorams

ortionem Decimarnm ¢5-¢.1 conceive cleerly (under correction)that the
Tythes fhall pafs. And in the-principal cafe, If the Tythes fhall not
pafs by this word (portion;) yet the Non obftante in the Letters Patents
de male nominando, ¢~c. fhall make it to be a good grant,and that fo the

Tythes thall pafs thereby. We are alfo to confider, if by any words
F 2 ' fub-
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fubfequent-in thePatent,the gramt be not good.viz.by thefe words, cam
omnibus liss Decimis &c. in tenurg & occupatione Johannis Corbet &c.
Whereas in truth Jobn Corbér was never Occupier of them: -And as to
" that,I'conceive, That the words before,cxm,omnibms c5c.pafle theTithes;
And that the words after, fhall not abridge or centrole the largenefs
of the precedent words ; and to that purque is the Cafe 39. E. 3:9. of .
the Grant of the Kingto the Earle of Salifbury, &c. Intheend of
whichGrant were thefe words, Quas nuper conce/limns patri 5c. although
that the thing granted;was never granted to the Father ; yet the Grants
was good, and not reftreined by thofe words coming after. 2. E. 4.
A Releafe was pleaded of a right which the party had in Lands of the
part of his Father, &c. there, although he had the Land from the part
of his Mother, yet the Releafe was good. ~ In the Cafe of the Bithop
of Bath and wedis, which was lately argued in the Exchequer Chamber 5
Thereit was agreed, Thatif the King grant a Faire in fuch a place, or
elfewhere in the County of Somerfet; if he miftake the County, in
putting one County for another, yet the Grant is good, and all that
coming after the #/ibi {hall be void. He further drgued, That all the
matter appearing by fpeciall Verdict, is not well found ; for the Jury
find, That no Tithes were in the Occupation of fobn ( orber at the time
of the Grant_; and no mention isin it, that they were not in his Oc-
cupation nor in the Occupation of his Aflignes;for they might be in the
Occupation of his Afligns,although that they were not in his ownOccu-
pation : Forina Verdict,if it firongly imply angr thing not exprefled(as
mn the Cafe of 7rivilian : where the Jury found a devife of Land, witi®
out faying, That the Land was holden in Socage) it is a good finding of
the Jury;for no devife could be.if it were not of Land holden in Socage,
and therefore that tenure is implyed. Contrary, When a man is to plead
- a, Devife;but where the Verdict doth not ftrongly imply a thing, it fhall
not be good ; asin Scolafticas Cafe, Plo.Com.411. Exception was taken
that the Jury did not find, That the Devifor had not any Heir Male alive-
prazer the faid fobn and Fraxe:s 5 for if he had, the wife of the Plaintiffe
had no caufe ot A&ion. And it was there holden by Harper, That it
was not a good Verdi& for the incertainty; fo in our Cafe. ‘Cook_
contrary : 1. The Grantis not good, and the Reory is no part of
it ; nor canthey pafle by the word [ Portjon.] - 1.. By the Etimology
of theword ; for Portionisathing in groffe by it felfe, and canngt
paffe by that thing which is intended Nomen Collectivum asa Rectory is.
So of aManor ; if aman grant totam illam pertionem Manerii, hee
being feifed of a Manot,nothing paffeth ; for portio is no more then
partic, asthe Latinifts fay ; and then ifa man grant a% that part of his
Manor, or part ofhis Tithesin D. and he be feifed of*the whole Ma-.
nor of D. or of the Rectory of D. nothing paffeth. Alfo the words
after expound the Queens mind, for the words precedent are coupled

© with
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with a (Cum) after, [cil. Cum omnibus aliis, &c. So as the firft part
fhews the grant of Tithes, and the later part thews what Tiches; viz.
thofe which were in the Occupation of fobn Corber . {0 as but part is
granted : and inthe Kings Grant, a part fhall not be taken for the
whole ; and fo in no cafe, if not by the Figure Synecdoche, which
cannot be in cafes of Grants at the common Law. Alfo the words are,
totam illam portionem, &c. and nOt totam meam portionem, &c. and the
word [i#la] ot [ that,] ought to have a word [ #whar ;] which is a word
fhewing in whofe poffeflion the portion was. Alfo the Kings Letters
Patents ought for the moft part be taken accordinﬁ to the meaning of
the King ; for the cafe was in the Exchequer : That where the King
ranted il his Tenements in D. that nothing paffed by that Grant, but
the Houfes. Otherwife it is in the cafe of a common perfon. So 22.4].
where the King grants goods of Felons guorumcnng, damnatorum, it
fhall not extend to Treafon, not to murder of the Kings Meffenger.
S0 8. H. 4.2. If the Grant be of all the goods of thofe who pro ali-
gua tranfgreffione five delitlo, . forssfacere debevent 5 it fhall not ex-
tend to thofe who are feio defe. Alfo the Non obftante doth not help
the matter ; For Itake thisdifference, When nething paffeth by the
words precedent, E x vi rermini, there nothing is helped by the Non o4-
ftante : But ifany thing pafle by the precedent words, Ex viter-
mini, there a Non obffante may make the thing good] which otherwife
fhould be void : As if the King grant to #. 5. the Manor of D. Nox
obftante that he is feifed for the term of life thereof; it1sa void-Grant :
But if the Grant were of the Manor of D. notwithftanding that 7. 8.
hath it for life, here the Non obffante makesihe Grant good; which
otherwife fhould be the ignorance of the King to make a- Grant of that
of which he is excluded by the NVox obfante ; becaufe thereby he takes’
knowledg of the particular eftate, and fo heisnot deceived. “Asto the
matter moved againft the Verdic, I conceive, that it makes againft the
other fide ; for 1t was on his part to provethe Occupation: and if
there be no Occupation at the time of the Leafe, the Grant is void :
and he was to provet, being in the affirmative. And then, in re dubia
mmajua inficiatio quim afirmatio intelligenda . and [ a May be] may be
intended in every cafe. And iffuch conftruction fhould be in fpeciall
Verdi&s, I dare affirm, that by fuch [May bees’] all fpeciall Verdiéts
fhall be quathed : But the Law is, to give a favourable conftru&ion of
them, according to the meaning of the Jurours. Snagg contrary : and
by him thefe words, [ cum omnibus aliss ;¢5c.”] are void in the Kings
cafe : and vouched the cafe of 29.E. 3.9. before vouched ; Where the
King had granted to the Earl of Salisbury the cuftody of the Lands of
the Prior of Mountagae, being feifed into the Kings hands as a Prior
Alien: and afterwards the Earl died, his Heir within age, whereby the
faid Lands, and others, and Advowfons, came to the Kings hand by
~ reafon
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reafon of minority ; and afterwards the King granted tothe Sonall
the Lands and Advowfons which were Patris [ui, ac ommes terras, ac
omnes advocationes of the faid Prior, which the Kinﬁ had before given
to the father of the faid fon. And it was there holden, That although
thatthe Advewfons paffed not to the Father, yet by that grant they
did paffe ; and that thefe woads [ which he granted to his father Jwere -
meerly void. Clenche Juftice. Nothing paffeth by this word [ Portion’]
for it s a thing in grof¢, and athing m grofs cannot contain another
thing, and a word which fignifies a thing1in grofle cannot pafle another
thing :” Asif aman dgrant all his Servicesin D. itis to be intended Ser-
vices in groffe ; and ifhe have not a? Services, but thofe which are-
parcell ofa Manor, nothing fhall pafie by thofe words. But I conceive,
That thofe Tithes which are parcell of the ReGtory fhall paffe by thefe
words,Cum aliis, ¢5c. For although that the words are,in the tenure of
Jobm Corber, yet if they were not in his tenure, the Non obffunte will
helpit; foritis, Non obftante any mifnaming of the Tenants, or of
the quantity or quality of the Tithes ; fo as thefe' words imply as much
as if the Grant had been in thé tenure of Jobn (‘orber, or of any other
in L. or elfewhere. Guandy Juitice, If the words Totam illam portionem
were left out of the Book, the other words, Cam omnibus aliss, fhall
pafle nothing ; and thefe words Toramillam portionem, are as nothing
to pafle a thing not in groffe ; and by confequence nothing fhall paffe
by the other words : And afterwards Judgement was given, That no-
thing paffed by the Letters Patents. S

‘ / - Hil. 28 Eliz. i'n the Kings Bench.
43- C r o P P’s Cafe.

CRopp made a Leafe for years, referving rent at CMich. upon Con-
dition, That ifthe rent be behind at <¥ich. and a Month after

that he might enter. The Leflee after Aich. and before the Month
ended, fent his fervant to the houfe of Gropp, to pay the money to
Cropp ; the fervant coming to Cropps houfe; found him not, for he
was not at the Houfe; the Servant delivered the Rent to one Mursen
ry Briggs, who was his Daunghter in Law, to deliver the fame to Cropp
the Leffor. And the fame (Margery at one or two dayes before the
payment of the faid Rent, had received the Rent inthe like manner

and had paid it to Cropp,and he had accepted of it : But now-he refy.
Jed to receive it of her, but at the laft day of the Month he went to
the Land, and there demanded the Rent, and becaufe it was not paid

heentred. Lairon argued for.the Leflor. That his entry was lawﬁxll:
- for

»
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for, hefaid, -That the Tender made by Margery Briggs to the Leffor
was not fufficient : 1. Becaufe the Servant of the Leflee had Authori-
ty to deliver it to the Leffor ; therefore when he delivers it to another,
he hath not purfued his Authority. 19. H. 8. & 27. H.8. Letter of
Atturney made to diverfe to give livery of Seifin. If one make
Liveryalone, itisvoid ; 34. H.6. Ifa Capias be to many Coroners,
and one execute it,it is void ; 18.E. 4. If one hath a Letter of Atturney
to make Livery, he cannot transfer this Authority to another to make
Livery for him.. Alfo,if in this Cafe a Stranger had tendered the Rent,
the Leffor was not bound to receive it ; asupon aMortgage,. ifa
Stranger tender the Money, the Mortgagee is not bound to accept of
it. 21. E. 4. In cafe of Corporall Service, as Homage or Fealty, the
demand isto be made of the perfon ; but of Rent, the demand is to be
made upon the Land , becaufe the Land s the Debtor. Clenche
Juftice conceived, That if the Leflee himfelfe had delivered the Rent
to Margery Briggs, thatit had been good, butit is a doubt if good,
made by the fervant, for he could not transfer his Authority to ano-
ther. wrgy Chief Juftice, Ifit were upon a Bond, the Obligee was
not bound to accept of it before the day ; fo if it were payable at AZich.
only, there the Leffor is not bound to accept of it before the day : but
in as much as °tis after the day, the Month is a Liberty and Benefit for
the Leflee ; and it was due at Mich. therefore I conceive, That being
tendred to him within any part of the Month, that he is"bound to ac~
cept ofit. And asto that, Thathis fervant cannot transfer his Au-
thority over, and therefore AMargeryBriggsis but a ftranger in that act:
that is not fo, for now fheis a fervant in that, to the Leffor himfelf;
and therefore there is privity enough : alfo fhe hath received the Rent
for him before. What then, faid Laéton ? We can prove a {peciall
commandment for the time before that fhe received it. At another
day the Cafe was moved again, and it was ruled againft Cropp the
Leffor, becaufe the rent was due at AZich. and the month after was gi-
ven becaufe of the penalty of Re-entry ; and the Tender and Refufall
after the Rent was due, and within the month, faves the penalty; and
alfo Lawes ought to be expounded Secundnm equum ¢ bowwm, and
good confcience ; and the Leffor was at no prejudice,if he had accep-
ted ofit, when his Daughter in Law tendred it unto him ; and there~
fore it was conceived, That he had an intent to defraud the Leffee of
his Leafe ; and the Law doth not favour Frauds ; and therefore it was

adjudged againft Cropp the Leffor.

) Hiil,



40 Prideanx Cafe. Harw. and Higham's Cafe.,
Hill. 28 Eliz. In the King’s Bench.
44 PripeEAux’s Cale

N this Cafe it was moved, Where a man marrieth a woman who is
an Adminiftratrix, {o asthe Suit is to be in both their names, Whe-
ther they fhall'b e named in the Writ Adminiftrators - or not ? #ray
Chief Juftice, They fhall be ; for by the Entermarriage, the Husband.-
hath Authority to entermeddle with the Goods, as well as the Wife ;.
but in the Declaration, all the fpeciall matter ought to be fet forth ;
and fo fome faid is the Book of Entries, That both of them fhall be
named Adminiftrators.

Hill. 28. Eliz; in the King's Bench.

" A N A&ionupon the Cafe was brought for thefe words, viz. Thou
art a Cozener and a Bankrupt, and haft an Occupation to de--
ceive men by; the words were fpoken of a Gentleman,who had One
hundred Pound land per annum to live upon ; and therefore although-
he ufed to buy and fell Iron, yet becaufe he was nota Merchant, nor
did not live by his Trade, the better Opinion of the Court was, That,
the words were not actionable, and fo adjudged. :

Hill. 28. Elix; inthe King's Bench.
46 H:&RWOOD and Hicuawm’s Cafe.

N E had Houfes and Lands which had been in the tenures of thofe

which had the Houfes : and he devifed his Houfes with the Ap-
purtenances ; and it was holden, and {o adjudged by the whole Court, -

That the Lands did pafle by the words,[ With the Appurtenances : JFor

it was ina Will, in which the intent of the Devifor fhall be ob-
ferved. '

Trinit.
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Trinit. 28.Eliz;Rot. 1130. in the (ommon Pleas.
47  The %EEN and Savacre’s Cafe.

N a Quare Impediz by the Queen againft Ssvacre Clerk the Cafe was
I this ; The Queen prefented to a Parfonage which wasvoid, by the
taking of another Benefice by the faid Savacre ; and the faid Ssvacre for
to enable him to have two Benefices, pleaded, That he wasthe Chap-
lain of Sir Fames a Crofts, Controller of the Queens Houfe, who, by
the Statute of 21.H.8: cap.13. mighthave two Chaplains, and might
qualifie them to take two Benefices ; to which it was replied, That the
{aid Sir fames a €roft had two other Chaplains, which ar¢ qualified to
have two Benefices, and havealfo two Bgnefices by reafon of that qua-~
{ification, and alfo are alive ; fo as he is a third Chaplain, who could
not be.qualified by that Statute. To which it was anfwered; That
one of thofe two Chaplains is removed and difcharged by the faid Sir
Fames.a (roft to be his Domefticall Chaplain: fcil. Capellanum fami-
Ligrem, asit was pleaded, and fo he hath now but two Chaplains, of
‘which the Defendant was one ; upon which there was demurrer joyn-
ed. Three Points were in the Cafe: 1. Ifthe qualification, Sub f-
gillo, ‘be fufficient within the Statute, without the Signature or name
of Sir James a Croft. 2.- When two Chaplains are qualified, and one
is removed out of fervice, if he might qualifie another by the Statute,
the party being alive who was qualified. 3, Whether he remain his
Chaplain, notwithftanding fuch removall during his life. Upon which
Points, after perufall of the Statute, it was agreed by the whole Court,
That the Queen ought to have Judgement, andfo they gave Judge-
ment prefently : And thereafons of their Judgement were, for the firft
Point, Becaufe that the Defendant S.v.cre was not qualified, Sub
Signo & Ssgillo praditl. Jacobi 2 Croff, but only Sub Sigillo ; and the
words of the Statute are, viz. Under the Sign and Seal of the King or
other their Lord or Mafter, &c. Which words, Or other their Lord
or Mafter, fhall be referred to Sign and Seal, which is limired to 'the
King. And asto the fecond Point, they held the Law to be cleer,
That after that he hath retained as many asby the Law he may re-
taine, and theyare fub Signo and Sigillo teftified to bee his Chap-
lains, and by reafon thereof have qualification to have two Benefices,
and have two Benefices by vertue thereof, although that afterwards
they are removed for difpleafure or otherwife out of fervice; vet du-
ring their lives, their Matter cannot take other Chaplains, which may
by this Statute be qualified ; for fo every Baron might have infinite

of Chaplains which might be qualified, (\;Jhich was not the meaning of
the
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the Statute; and ofthat opinion isthe Lord Dyer in his Reports.
And as to the third Poigt, theyheld, That although he were remo-
ved from the Domeftredll Service of the Family, yethee did temaine
Chaplain at large ; and fo a Chaplain within the Statute : And fur-
ther,the Opinion of the Court was in this Cafe, That if the party qua--
lified do die, the Queen, or other Mafter mentioned in the Statute,
might qualifie another againe: Quod nora. The Cafe was entred
Pafch. 28. Eliz. Ror.1130, Scot. , a sz

i
rem

‘Mich. 28,29. Eliz. in the King's Bench.

' N E made a Deed in this forme, Noverinit, ¢ie. that I have
demifed and to Farme letten all my Landsin D. to I. 8. and his
Wife, and to the Heirs of their two Bodies for thirteen years. And
it was moved, That it was an Eftateintaile, and 5. E. 3. and 4. H. 4.
were vou‘chei Bat (Uenche Juftice (whe was only prefent in Couit) -
was of Opinion, Thatitisbut a Leafe for years, although it was
“that Livery was made (ecundsim formam charte : and he faid, Thar if
one make a Leafe for forty years to another, and his Heirs, and
makes Livery, that itis but a Leafe for years; and he faid, It is no Li-
> wery, but rather a giving of Poffeffion. Buthe would have it meved
again when the other Juftices came.

Mich. 28,29. Eliz. inthe I(jrg;s Bench.
49

" A N A&ion upon the Cafe was brought againft an Inn-keeper upom -
"X\ the Cuftome of England, for the fafe keeping of the thihge and
Goods of their Guefts ; and he brought his A&ion in another Connt:
then where the Inn was ; and it was faid by Clench Juitice, That if ﬁ’;
be an Action upon the Cafe, upon a Contra®, or for werds and the
like tranfitory things, that it may be brought in any County’ . but in
shis Cafe he faid, Itought to be brought wherethe Inn is, ~ >

Aich.
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Mich. 28, 29. Eliz, inthe King's Bench.

50.

N E charged two men as Receivers; The Queftion was, Whe-

" thet one of them might plead, Ne sygue fon Receiver; and it-
was meved, That lie could not, but ought tofay, Ne w#que fon Re-
ceiver , ab(4 hos, that he and his Companion were Receivers.
Clenche and Swir Juftices held, That it was well without Traverfe, and
Fide 10. E.4.8. Where an Account was brought againit one, fuppofing
the receipt of Two hundred Marks bythe hands of 7. P. and R. C.
The Defendant (as to One hundred Marks)pleaded, That he received
it by the hands of 1. P. ramam, without that, that he received it by
the hands of 7. 2. and R. (. And as to the other One hundred Marks,
he received them from the hands of R. C. only, without that that he
received by 1. P.and R. C. And there it was doubted, Whether it be
good or not., But in the end of the Cafe, by Firz. dccompt.14. If an
Account be brought againtt two, and onefaith, Hewas fole his Re-
ceiver, and hath.accounted before fuch an Auditor, if the Plaintiffe
anfwer unro his Bat, he fhafl abate his Wrir, becaufe the Receipt is
fuppofed to be a joint Recei pt: Andit is not like unto a Precipe gmod

reddat againfttwo.

Mich. 28,29. Eliz; in the King's Bench.

51,

N A&ion upon the Cafe was brought againft one, for that he faid.
to another, Iwill give thee Ten Pound to kill fuch a one; and

the Queftion was, Whether the A&ion would lLie. It was faid, by
Sir Thomas Cockaine, that fuch a Lady had given poyfon to fuch a one
to kill her Child within her ; that the words were not A&ionable. Al-
fo one faid, That another had put Gun-Powder in the Window of a~
houfe; to fire fuch ahoufe, andthe houfe was not fired ; adjudged
that the words were not A&ionable. The Cafe was betwixt Ramfey of
Buckinghambire and another, who faid, That he lay in wait to have
killed him ; it was found for the Plaintiffe, and he had Forty Pound
Damages given him.  Bu of the Principall Cafe the Court yould ad-

vife.
G 2 Mich,
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Mich. 38, 29. Eliz, in the Kings Bench.

52 e
T was holden by the Court, That the Habeas corpus fhall be alwayes.
Idire&ed to him whe hath the cuftody ofthe Body:Therefore where-
as in the cafe of one %ickham, it was direted to the Maior, -Bail iffs,
and Burgeffes, Exception was taken unte it, becanfe the pleas were -
holden before the Maior, Bailiff and Steward : but the Exception was.
diffallowed : But otherwife it isin.a Writ of Error ; for that fhall be
direced to thofe before whom the Judgment was given. In London
the Habeas corpus fhall be direted AMajori & Vicecomit. London, be-
caufe they have the cuftodi€, and not:to the whole Corperation : But.
I conceive, that the courfe is,-that the Writ is directed. Mujori, Alder—
mannis, & Vicecomitibws, &c. - B , |

Mich. 28 ¢ 29 Eliz; In-the (ommon Pleas.
53 MarsH and PaLrorp’s Cafe.

wen moved this Cafe, That one had an upper chamber in Fee,

) and another had the neather or lower part of the fame houfe in.
Fee ; and he who had the upper chamber pulled it down, and he which
had the lower room, would not fuffer him to build it up again. But the
opinion of the Juftices was, that he might build it up again_ if he did
it within convenient time.  And there it was faid, that it flad beena
Queftion,Whether a man might have a Free-hold in an.upper chamber>:

Mich. 28, 29. Eliz. in the Kings Bench.

t

A Queftion was moved: to the Court, Whether Tithe fhould be:
"X paid of Heath, Turf, and Broom ? And the opinion of Suit Ju-
frice was, That if they have paid tithe Wool, Milk, Calves &c.. for
their cattelt which have gone-upon the Land, that they thould not pay:
tithe of them. But fome doubted of it, and concerved, That they:
sught to fay, that they have ufed to pay thoefe Tithes for all other
Fishes ; otherwife they thould pay tithe for Heath, Turf,Broom,&c.
Mich.
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Mich. 28,29 Eliz. in the Kings fencb»

Wo Parfonswere of two feverall Parifhes , and the one claimed
certain Tithes within the Parifh of the other, and faid, That he
and all his Predeceffors, Parfons of fuch a Church, fci/, of D. had ufed
to have the Tithes of fuch Lands within the Parifh of §. and that was
pleaded in the Spiritual Court : and the Court was moved tor to grant
a Prohibition.: And S#ir and .Clenche Jutices, He fhall have a Prohi-
bition, for he claims onely a portion of Tithes, and that by prefcrip-
tion, and not meerly as Parfon, or by reafon of the Parfonage, but by
a collaterall caufe, viz. by Prefcription, which is a Temporall caufe and
thing. And it is not materiall, whether it be betwixe two Patfons. Vide .
20. H 6.17. Br. fari[dittion 80. and 11. H. 4. and 35. H.6.39. Br. }:.-
rifdition 3. Where in Trefpaffe for taking of Tithes, the Defendant
claimed them as Parfon, and within his Parifh : and the Plaintiffe pre-
fcribed, That hie and his predeceffors, Vicars there, had had the Tithes
of that place time out of minde, &c: Andthe opinion of the Court
was, that the right of Tithes came in debate betwixt the Vicar and the
Parfon, who were-Spirituall perfons,who might try the right of Tithes :
Ai%d &t'herfote there the Temporall Court thould not have the Ju-
rifdidtion.

T e
FERR LS

Mich. 28,; ;Eli&. InAtbe(l(in(gs Beﬁglyi e

4 56 _

N an Indi&ment upon the Statute of 8. H.6. of Forcible Entry, the
ICafe wasthis: Onewas Leflee for yeers, and the Reverfion -did be--
long unto the Company of Gold{miths : And one was indi&ed for a
forable Entry, and the words of the Indi@&ment were, That expzlit &>
diffeifivir the Company of Goldfmiths, && quendam 1. 8. tenentem ex-
pulir. Cooks took exception to the Inditment, andfaid, that a dif-
feifin might be to one although not in poffefiion,, as to-a-Reverfioner;
upon a term for yeers, or upona Wardthip ; but he could not. be ex--
pulfed if he-were net in poffeflion, for privatio prafupponit babitum :
And after it faith, that the Tenant was expulfed ; and two cannot be:
expulfed where one onely was in poffeflion: therefore it eught rto-
have faid, that the Tenant of the Free-hold was diffeifed, and the.
Fermor expelled ; and it applyes the word exp#/it to both. And F/.

Ler took another Exception, that the Cart is fet before the horfe: For
‘ he-
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he who had the Free-hold could not be diffeifed, 4f his Termor were
not firft oufted : and the Indi¢tment is, That the Tenant of the Free-
hold was expulfed and diffeifed, and then the Termor was expelled.
But Sa#iJuftice,as to that, faid,that the later claufe, (¢il. er guendam I.5.
tenentem, cc. 1s but furplufage: For #f one enter with force, and ex-
pell the Tenant of the Free-hold, it is within the Statute of 8. 7.6. Then
Fulier moved, that the Indi@ment doth not fhew the place where he ex-
pelled him.But ClenchJuftice faid, that that was not material,for he could
not expell him at another place then.upon. the Land : As a man can-
not make a Feoffment by livery and féifin at another place,but upon the
Land, unlefs a' Feoffment with Livery within the view. And as. to the
Objedion of Cook,that the IndiGment is, that he diffeifed and expelled
the Tenant of the Free-hold eut of the. poffeffion of the Free-hold:
To that he anfvered,that the poffeflion of the Termor is the poffefli-
on of hinvin the Reverfion. = ~

o

Mich. 28,29. Eliz. inthe I(ing’; Bench. ’

B 7

 Man feifed of a Copy-hold in Fee, made his Will, and thereby
he devifed the fame unto his Wife for her life; and that after
her death, his Wife or her Executors thould fell the Land : He furren-
dredto the ufe of his Wife, which was entred in bacforma; viz. to
the ufe of his Wife for life, ‘Secnndizm. formam. nlvima voluntatsis, The
Woman fold the Land during her life : The queftion was,Whether fhe

might fell or not 2 Swar Juftice faid, That che intent doth appear that

fhe might fell during her life ; for when it faith, That fhe or her Exe-
cutors {hould felf after her death, it is meant theEftate which.isto come

after her death for the Wife after her death could not felf. The fecond:’
Point was,When the furrender is to the Wife for life, ccundum formam
ultime voluntarss, Whether here fhe have the Land for life, and the
Fecalfotofell. Clenche, If the had not the Fee to fell, then the words
Secundsim formim ultime voluwearss, fhould be void ; for the Surren-
der to the ufe of the-wife for life, gives her an Eftate for life, without
- any other words.  Swir, Ifit wete ad ufum wltima voluntaris, with.
out fpeaking, what Eftate the Wife fhould have ; no doubt But fhee
fhould have for her own ufe for life ; and that afterwards fhe might
fell theLand ; but he faid, Asthe Cafe is put,itisa pretey Cafe: And

it was adjourned. .

Mich..
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Mich 28,29, Bliz. in the Kings Bench.

58

THis Cafe was moved in Court. A Copy-holder commitred Wafte,
by which a forfeisure accrued to the Lord, who afterwards did
accept of the Rent : The queftion was, Whether by this acceptance he
were concluded of his Entrie for the Forfeiture. Cook {aid, He was not,
for it is not as the Cafe 45 E. 3. where a Leafe is made upon Conditi-
on that the Leffee fhall not do Wafte, andhe commits Wafte, and
then the Leffor accepts the Rent, there he cannot enter ; But otherwife
is it of a Copy-hold for there is a rondition inLaw and here in Fait;and
a condition in Fait mayfave the Land by an Acceptance but a conditi-
on in Law cannot; for by the condition in Law broken,the Eftate of the
Copyholder ismeerly void. And the Court agreed, That when fuch
a Forfeiture is prefented, it isnot to Entitle the Lord, but to give
him notice ; for the Gopy-hold is in him by the Forfeiture prefently
without any Prefentment. A manmade a Leafe for years, upon con-
dition that he thould not aflign over his Leafe, and it was referving
Rent ; and after hedid affignit, and then the Leffor accepted the
rent, there he fhall not enter for the condition broken. Leffee for

ears, upon condition, that he thould not do Wafte, and the Leffor
accepts of the Rent for the quarter in which the Wafte was done, yet
he may enter ; but if he do accept of a fecond payment of the Rent,then
it is otherwife ; butifit were upon condition, That if he do wafte,
that his Eftate fhall ceafe : There no acceptance of the Rent by the
I effor can make the Leafe good. It was adjourned. T

Mich. 28.29. Eliz, in the Kings Bench.

| 59 ‘
TH E Lord Admirall did grant the Office of Clark or Regifter of’
the Admirall Court, to one Parker and Herold for their lives,,
e eornm dintins viventi : And Hero/d bound himfelf in a Bond of
Five Hundred Pound to Parker, that the faid Parker thould enjoy the
 Office, cum omnibus proficuis during his life; And afterwards Hero/d
did interrupt the faid Parker in his Office ; upon which he brought an
A&ion of Debt upon the Bond. The Defendant pleaded, That fuch
is the cuftome, That the Admirall might grant the fame Office’ for the

fife of the Admirall only ; and that he is dead,, and fo the Office void ;
and
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agd that he did interrupt him, as it was lawfull for him to do; and de-
manded Judgement of the Action. Upon which Cook did demur in
Law ; and he took divers Exceptions to Herolds Plea. 1. That hee
hath pleaded a Cuftoifie, and hath fo pleaded it, that no Iffue can be
takenupon it ; for he faith, Quod Ufiratum eft, quod Admirallss pro
tempore exiftens non porest concedere Officinw pradiit. nifi pro termino vite
fne ; and doth not thew where the Court is holden ; and doth not fay
Qnod taiis babetur confuetndo incuria, asheought,andasitisin4. & §
Phil. ¢ Mar. Dyer 152. in an Affize broughe of the fame Office of
Regifterfhip of the Admiralty : for there he brought Aflize de /fbero
renemento no 10 Raccliffe; and alledged,- Dnod per confuetudinem in
curia Admiril.a tempore,cc. And he faid, That the Court hach been ufed
to be hotden time out'of mind,&c as well at Rarcliffe as elfewhere. And
if the place be not alledged, then it'cannot be known from what place
‘the Vifne Thall ‘come : See alfo that forme obferved in"the Book of
Entries 75. 4.0 in an Affize of the Office.of Philizer ir the Common
Pleas it was alledged where the Bench was, . viz. in Com’ CMidd asit
is'in my Lord Dyers Reports. - Alfo 2. he doth not fay, That Curia Ad-
‘misrallss isan ancient Court, ‘&c. ashe ought; for'in 22. H. 6. it is
faid, That where a prefcription is alledged and pleaded in a Court, he
ought to fay, That it is an ancient Court, in qua habetur tales confye-
tudo, csc. fora Prefcription cannot be in any Court, if it be not an
ancient Court. The:third matter was, Becaufe that.inthe Conditi-
on of the Bond it is faid, That they.are feifed of that Office to them
for their lives & corum dintins viventi: therefore he fhall be eftopped
to fay,That it is good only for the life of the Admirall,as in18.E. 4.4.
He cannot fpeak againft the Condition of the Bond, although it be
but a fuppofal or recital- The fourth matter was,Becaufe he hath bound
himfelf, that the other fhould enjoy the fame all his life withopt inter-
ruption: although that the Office become void by Forfeiture or other-—
wife, yet he cannort have it again{this own Bond. ~And Caok_ faid,
Thereis a Cafe in my Lord Dyers Reports ; where, if the Leffor war-
rant the Eftate of the Leffee, if he be oufted by a ftranger without
Title, he thall have no action of Covenant : Butif the Covenant be,
That he fhall quietly enjoy it againtt him, although that the Leafe be-
come void; “yet the Leflor fhall not take ‘advantage againft him.
Clenche Juftice, If the Party occupy the Office by right or by wrong,
it is not materiall ; he is not to interrupt him againft his owne Bond.

e

- Mich.



Mich.28,29. E L1z, | 49

Mich. 28, 29. Eliz. in the Kings Bench.
‘ 6o .

- N A&ion of Debt was brought for an Amerciment in a Court Ba-
ron: Andthe Plaintiffe declared, That the Defendant was a-

merced at the Court Baron of the Farmor, of the Manor of Cink ford :
and exception was taken, becaufe it might be that he was amerced at
another Court of the Farmor ; and therefore he ought to have faidy
At the Court Baron of the Manor, and not at the Court of the Far-
mor of the Manor. Another Exception was, That hee faid, That
ar fuch a Court holden before the Steward: there, he was amerced :
Whereas, intruth, the Court Baron is holden before the Suitors, be-
caufe they are the Judges, and not the Steward; and for that was
vouched 4. H. 6. and Fisz Nat. in the Writ of Moderata Mifericordia,
Suir Jultice. Trueitis, that the Suitors are Judges in Real Caufes,
‘not in Perfonal. Another Exception wastaken, That he doth not
thew, That he had requefted of demanded the Amercement. Burt to
that it was anfwered, That [ Licet [epins requifitas | was in the Decla-

. ration, and that is fufficient, becaufe it was.a Duty before the Re-
queft ; -bur if it firft begin upon the Requeft to be a Duty, then it ought
to be alledged Z# faéto that there was a Requeft. Another Exception
was, That no Cuftome was alledged that they might amerce for it is not
incident of common right unto a Court Baron for to amerce, but to di-
ftrain or feife ; therefore Cuftome ought to warrant it. The Cafe

was adjourned.

Mich. 28,29. Eliz, in the Kings Bench.

61.

N A&ion of Debt was brought upon a (onceffit Solvera, accord-
ing to the Law Merchant, and the cuftome of the City of Briffow,
and Exception was taken, becaufe the Plaintiff did not make mention
in the Declaration of the cuftome : But becaufe in the end of his Plea
he faid, Proteftando, e fequi quevelam [ecundim confuetudinem civitaris
Briftow ; the fame was awarded to be good ; and the Exception dif-

allowed.

H Mich.
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Mich. 28,29. Eliz, in the King's Bench,

62.
Svir Juftice faid, That if the cuftome of a Maner be, Thatthe Ho-
mage might make By-Lawes, it fhall bind the Tenants,as well Free-
bolders, as Copy-holders: But Tanfie{d, of Councell in the Cafe,
faid, That it s no good nor reafonable cuftome: But fuch By-Lawes.

may be made by the greater number of the Tenants, otherwife they
thall not bind them

. Mich. 28,29. Eliz. inthe King's Bench.. B
63 The Vicar of PancrasCafe. |

E Viear of Pancrs {ued onein the Spirituali: Court for Tithes &

And he pleaded, That fome of them, for which the Vicar did
fue did belong to the Parfon ; and that he had paid them to the Parfon,,
and prayed-a Prohibition.. Cook, He fhall not havea Prohibition ; for
by this Plea he hath put in Debate the controverfie of the Tithes, be-
twixt the Parfon and. Vicar ; and then when both are Spiritual Perfons,,
the common Law fhall not hold Plea of them, as is 35. A. 6. 30. and
31. H.6. Alfoby this Plea a Modws decimandi isnot in queftion, but
the right of the Tithes, and that doth appertain to the common Law..
And there Cook faid, Thatitis holdenin 11. H.7. That Unions. and.
Endowments of Vicarages do appertain to the Spiritnall Law..  Alfo
the prefcription of the Defendant was,, That he had ufed_ time: out of
mind, &c. to-have for horfes a giftment, herbage, 3.4 04.4. and af
ter that they had ufed to pay for every Cow to the Vicar 4.9, and for
the Calfe and Milk of every Cow, 6.4.. And. Cook took exception
that fuch prefcription was doubde and repugnant in it {elf, for he pre-
fcribes that he paies for herbage ; and then he-prefcribes That he pajes:
for every Cow 4 4. whicli cannot be meant but for herbage of the gm
for it is not for Milk or Calfeof the Gow, for he preferibes to payfo;-' :
them 6.4, He took another' Exception, That he prefcribes that he
hath ufed'to pay, but doth not thew that he hath paid ; for fo he ought-
to do, for otherwife he fhall out the Spirituall Court.of Jurifdi&®ion
and yet not give any remedy in this Court. Alfo, he fiith, That he.
Hath paid, but doth not fhew where ; and the other may fa’y non_ fole
vit, and fo-an.iffue thall be, and no place from whence the I};ﬁw fhaly

<ome:
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come. Godfrey contrary. If one be a lay man, and the‘other a fpi-
rivuali man, chen the tryall fhall be at the common Law, asitis hol-
den31. H6. and 2. E.4. And the defendant here is a lay man, whe
makes prefeription of & Modus decimasndsi, for the difcharge of Tithes
inkind. As to that which Cook faid, That he prefcribes that he hath
ufed to pay to the Parfon , and doth not fay, That it was due to the
Parfon ; andifhe Fw the Vicars Tithes to the Parfon, he doth wrong
tothe Vicar ; He faith) That he hath paid, and ufed to pay 4 4. to the
Parfon in full fatisfattion, &c. and reddondo fingnla fingnls, it is good
enongh. Asto the doubleneffe or repugnaney of the Prefceiption, he
faid, That the prefeription is fet forth acc‘ording to the truth of the
matter. As to the place, for that, no iffue can be taken nponit; he
anfwered, That he conceived the iffue will bée uponthe Cuftome or
BAedus decimandi. And Gawdy Juftice agreed to that. Swir Juftice,
There is no Modwus decimands alledged ; for whea he faith, That he hath

aid to the Parfon that which the Vicar demands, that is no anfwer.

andy Juftice, The prefcription isrepugnant, as Cook faid; and he
faid, That the herbage is for all Kine, as well for thofe which have
Calves, as thofe which have not. No Prohibition granted.

Mich. 28,29. Eli, in the Kings Bench.

64 WiNvsmoRre and HuLBorD’s Cafe.

He Cafe was this. A man gave landsto 7. 8. Habendum to him,

. and to threg other for their lives, et corum dintins vivents fuccef-
fivé: The queﬁi(% was, What eftate 7. 8. had: and if after his life
there were any octupancy in the Cafe-? Cooke, That 7. 5. had an
eftate but for his life onely, becaufe he cannot hdve an eftate for
his ltfe, and for the life of another , where the intereft commen-
ceth both in prefenti : but he may have an eftdte for his own life in
prefent intereft, and the remainder thereof for anothers life : But this
Habendum by no means can create a Refiainder. And he faid, that as
a Leafe to one for life, Habéndum to him & primogenito filso [no, was
o Remainder primogenito filio (although fome held to the contrary.)
So a Leafe for years, Habendum to him and to dnother, wasno Remain-
der to the other. Alfo the word fucceffivé doth not make a Remain-
der, as 30. H.8. Br.foymts §3. where a Leafe for life to three, or for
yeers to three,; Habendnm fucceffive ; yet they havea joynt eftate : and
[ncceffiveisvoid : for he faid, It is uncertain who fhall have it firft,
and who fecondly.  Alfo one eannot hake an eftate for his own life,

and for the life of another at the fame time in prefent intereft; fi;)r
H2 the



sz Windfmore and Hulbords Cafe.

the‘greater will drown the léffer « But if the greater be is prafenti, and
the leffe in_futuro, as a leafe for his own life, the Remainder to him for
another mans fife, it is otherwife. As a leafe for his own life, the Re~
mainder for yeers, is good. But if I makea leafe to you for your own
life, and 100 years, both to begin at the fame time, the Leafe for yeers
isdrowned : ‘and an eftate for his own life is greater then an eftate for
anothers life, and fhall drown the eftate for anothers life. Vide19.E 3.
Surr. 8. where Tenant for life of a Manor did furrender to Tenant for
life in Reverfion. And 12. H.7. 11. and Perkins 113. Thatif there be
a Leafe for life to one, the Remainder to another for life, and the Lef
fee for life doth furrender to him in-the Remainder,it is good. So Dyers
Reports. A leafe is made to one for the term of another mans life with-
out impeachment of Wafte, the Remiainder to him for his own dife ; he
is now punifhable for wafte, for the firft eftate is furrendred. Gandy Ju-
ftice,If a leafe be made.to one for hislife, and fo longas another man
fhall live, guere what eftate he hath. 2. Ifthere can be any Occupancy
in the Cafe: for ifthe eftate be void, the limitation upon the eftate is
void : therefore if the eftate for the other mans life be drowned in the:
eftate for his own life,that can be no Occupancy. Alfo the Occupancy is.
pleaded, That fuch a one entred,and doth not fay,claiming as occupant.
For if one come hawking upon the land, he fhall not by fuch entry be an
Occupant ; and in the book of Entries 1t is pleaded that he entred clay-
ming as Occupant. Clenche Juitice, Every Occupancy ought to bein
pofleffion ; for otherwife the Law cafts the intereft of it upon him inthe
Reverfion. But Gazdy and S#it Juftices were utterly againft him in that;
for then they faid, there thould be no occupancy, if the party were not

3

in by Leafe, or fuch like'means.

s—

Mqlﬁ.\zg'; 29. Eliz. in the Kings Bench.
65. Dike and Dunston’s Cafe.

N an A&ion of Trefpaffe brought, the defendant did juftifie as Leffee
to the Lord Mountagu,and faid that the Lord Mountagu for him and
hisFarmors had ufed to have a way over the land in which the trefpafs is
fuppofed to be done: And that by rooting of a cart whee] the way was fo-
digged and drowned, that he could not fo wel ufe his way as before, and
that therefore he did fill up the cart roots, and digged a trench to let
out the water : upon which the plaintiffe did demur in law : For 1 5.H.7.

is,that a Commoner cannot meddle with the foil : fo'is 12.8& 13.5 8. So-°
he who hath Warren in the land of another man cannot meddle with.
- the foile : and as to that,thar he could not ufe his way {o well as before_
it
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it is not good : for he ought to have faid, That he could not ufe his
way at all : otherwife the pled is not good, "As 6.E.4. Oneisto lophis
tree, and he cannot do it unlefs it fall upon the Land of another there he
may well juftifie the fefling of it upon the others Land, becaufe other-
wife he could not lopitatall. SoifI give to one all the fith in my
Pond, he cannot dig a Trench to draw out the water, unleffe he cannot
otherwife take #he fifh,as with' Nets &c. Alfo he-juftifies,by reafon that
the Lord Moeyntagn for him and his Farmors, &c. And he was a Leflee
and paid no rent, therefore no Farmor. Cowper contrary, He- fhall
not have an A&ion of Trefpafs; for itisno lofle or hingerance unto
him, but it is for his profit , for the Landis the worfe being drowned
with water.. Ifa man do diffeife me,and fells trees upon the Land, and
doth repair the houfes;in anAffize brought againft him,the fame fhall be
recowped: in.damages ; becaufe that which was efope was for his Com-
modity : "4lfo it is incident to one who hath a way for to mend 1t. All
Prefcriptions at the firft did begin by Grants. And if one grant to me
his trees,the Law faith,That I may come upon the Land to fell them and
carry them away off from the Land, and I fhall not be a Trefpafor :
Andby 9. E: 4. and Perkins , If one grantto meliberty to lay a Con-
duit Pipe in hisLand,I may afterwards mend it zoties guoties it fhall want
mending 32.£.3.If one grantto me a way, if he will interrupt me in it,
I may refift him; and if hedig Trenches in the way to my hinderance
in my way, I may fill themup again': The books of 12 & 13.H, 8. are
not adjudged. IfLeffee for years be of a Meadow, he may dig to avoid
the water, and may juftifie fo doing in Wafte brought againft him. But
it wasfaid, That in that Cafe the Leffee hath an intereft in the foil ; fo
hath not he who claims the way in this Cafe. Clencke Juftice held That
he could not dig the Soile. Then the Defendant .demanded, What re-
medy he thould have. Swuir Juftice, If he went that way before in his
fhooes, let him now pluck on his boots. Gawdy, The pleadingis not
good, for he faith,That he could not ufe his way fo well as before which
1s not good ; but he ought to plead,that he could not ufe the way at all.

Mich. 28,29. Eliz. in the Kings Bench.

58

N an Ejeitione firme The party ought to fet forth the number of the
Acres; for although he give a name to the Clofe, as Green Clofe,or
the like, it is not fufficient ; becaufe an habere fucias feifinam fhall be a-
warded : But in Trefpaffe-the fame may be Guare clanfum [unm fregit,
¢-c. without naming the number or the Acres : And fo it was faid it

was adjudged in a Shrop/bire Cafe.
Mich.
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Mich. 28,29. Eliz; T the l(jn;gs Bench.

67.

N an A&ionupon the Cafe, beeaufe that the Defendant hiad made a
IGatem one Towne, for which he eould not go to his Clofe int ano~
ther Town. Cook took Exception that thg‘Writ was Vi ¢ arme yand it
was agreed per curiam that for that caufeit was not good:Alfo the Vifne
was of one Towne only, whereas it fhould have been of both ; for heé
faid, That in Hankford and Reflels Cafe, The Nufance was{aid in one
Town per quod his Mill in another Town could not grinde; and up-
on Not guilty pleaded, the 7ifar came from one Town otily, and it
was adjugged, that it was not good.”

Mich. 28,29. Eliz. inthe Kings Bench.
68 Jomuwn Jovces Cafe

N A&ionupon the Cafe was brought agatnft Jobn Foyce, Inn-kee=
per of the Bell at AZaidffone in Kemt, for fiet feowring of a Ditch
which ran betwixt the houfe of the faid fobn Poyce and of another man 5
and Judgement was given for the Plaintiffe againft the Deferdant
Joyce ; anda Writ of Error was brought to reverfe the Judgement
and diversErrors were affigned. The firft Error which was affigned
was, That the Plaintiffe doth preferibe, That all the Inhabitants of the
Bell, &c. had ufed to fcowre the Gutter, &c. And it was fajd
That that was no good forme of prefctiption, as in 12. H, 4. . B;’
Pre(eriprion 16. Where the Plaintiffe faid, That the Defendant, os
ommes alii tennram illam prins habentes mundare debuere ¢ confnevere t 4=
Jem foffatam ; and therefore the Writ was abated, for it ought to have
been, guod ipfi & predece(Jores fus de tempore cngns comrarinm, erc, Op
that fuch a one and his Anceftors or Predeceffors, whofe Eftate the
Defendant hath, &c.  Alfo if a Copy-holder prefcribe, That he and
all his Tenants tenements predict’ have ufed to have eftovers in fuch a
Weod, &c. itisnot goed : but heought to prefcribe in the Manog.
The fecond Error was, That the Prefcription was uncertain, for it is
That all Tenants, &c: which extendeth to Tenants in Fee, in Tajle.
for Life, oryears; and the Prefeription is the foundation and groun&
ofthe Actien, and therefore it ought to be certai: As if one make
Title for entry for Mortmaine, he ought to thew that he hath emtred

with-
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withintheyearand day. 7. E. 6. Br. Prefleription 69. It is holden,
That Tenant for years or at will cannot prefcribe for common; for
the prefcription ought to be alledged inthe Tenant of the Free hold
or to alledge a Corporation,or thelike: "In reafon, Tenant for years -
cannot prefcribe . for his Eftate hath a certain beginning, and a cer~
tain end, therefore it is not of long continuance.. The third Error was,
That the Plaintiffe hath not alledged, That the Defendant was Tenant
at the time of the A&ion brought, asin the Cafe of Clerkenwell and
Black-Friers ; where the Plaintifie brought his A&ion upon the Cafe,,
for chat the Defendant had turned the conrfe of the water ofa Con-
duit Pipe, and the Declaratbon was, Qusd cum guerens fesfitns exiftar,
and doth not fay exiftitir ; and fo the Plaintiffe was not fuppofed Ow-
ner of the Scite and Meffuage of Black-Friers, but only at the time of
the A&ion brought and not at the time of the diverfion of the Water -
But Judgement was given, and Error brought uponit.  The fourth
Error was, Becaufe itwas for fcowring a Gutter betwixtthe houfes,,
&c. and doth not fay, That the houfe was contigue adjacens to his houfe.
22. H. 6.. Where Cattell efcape into the Plaintiffs Clofe, and. there-
upon Trefpaffe brought, the Defendant faid,. That it was for want of
Fence of the Plaintifts Clofe, and it washolden no Plea, if hedo not.
fay that the Plaintiffes Clofe was adjacens. Clench Juftice. The Pre
fcription sughttobe, Thatfuch a one, and all thofe whofe Eftate he
hag, &c. have ufed for them and their Farmors to repair the Gutter.
Cowper When the Prefcription runswith the Land, then he may pre-
fcribe in theLand, asall thofe whohave holden fuch Lands, bave u-
fed to fcowre fuch adiech, and the fame is goed.. Gawdy Juftice. If he
had faid, Allthofe who had occnpied fuch a houfe, had yfed ro frowre y
it had been good. Gedfrey, If a man will alledge a Prefeription or
Cuftomeé he-sught to fet forth,That it was put in: ufe within time of me-
mory. Inthe Prefcription of Gavelkind, the paity ought to. fhew,
that the Land is partable, and fo hath been parred. Adlfo he preferibed
That omnes illi qui tensersnt , and doth pet alledge a Seifin, but by way
of Argument.  Sasr Juitice held the plegding not good, becaufe the:
words were not contigue adjacens. And for thefe caufes the firlk Judg-

ment was reverfed.

Mich. 28 29. Eliz; in the Kings Bench.
69 GoMERrsaLLand GoMERsarLs Cafe;

N an A&ion of Account the Plaintiffe charged the Defendant as

Iﬁailiﬁe of his Shop,, curam babens & adminifirationem boworam. The
' Defen—
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" Defendant anfwered as to the Goods only,. and faid nothing to the
Shop. And Tunfield moved the fame for Error in Arreft of Judgment,-
as 14.- H. 4.20: Oné charged another as Bailiffe.of his houfe, & curam
babens bonornm in'eo-exiftencinm,: the Traverfe was, That he was not
Balivns of the houfe proat : that is good,and goeth to all ; but he can-
not anfwer to the Goods, and fay nothing to the houfe. fo 49. E. 3.7. -
Br. eAccompe. 21. A man brought an Account againft the Bailiffe of
his Manor habens curam of twenty Oxen and Cowes, and certain Quar-
ters of Corne. # And by Belknap, If he have-theManor and no Goods,
yet he fhall account for the Manor,. and it {hall be nio Plea.to fay,That
the Plaintiffe fold him the Goods without*Traverfing, . without that;
that he was his Bailiffe to render Accouint ; :and asto the Manor, he:
h]ay fay,- That the Plaintiffe leafed the fame to him for years, without
that, that he was his Bailiffe.. And he took another Exception, That
the Plaintiffe chargeth him with Monies ad<Werchandiz andum ; and he
Traverfeth that he was not his Receiver- denariorum ad compntandvrs ..
prout. And fo he doth not meet with the .Plaintiffe, andfo. it is ne
iffue ; and ifFit be fo iffue, it is not helped by the Statute of Feofailes,
32. H. 8. but mif~joyning of iffue is. helped by .that Statute. 19. E/iz.
w: Attur ney of the Common Pleas did charge.another Atturney of the .
faine Pleas with a Covenant to have three years board in marriage witl
the Defendants Daughter ; " ‘and he pleaded, That he did not promife
two yedrs board, and fo iffue ‘was joyned and- tiyed ; and the fame
could not be helped by the Statute, becaufe it was no iffe, and did not
meet with the Plaintiffe. So if one charge one with deber €5 derinee, and
he anfier to the deber only, itisno iffue,and therefore it is not helpeéd.
In29. H. 6. in Trefpaffe for entring into his houfe and taking of his
Goods, the Defendarit pleaded non intraviz, and the iffue was tried,
and Damages given'; and becaufe the taking of the Goods was not
alfe in iffué, allwas void, 4. E. 3. One fhall not aecount by parcells,
becaufe the A&ion is entire.- Vid. 3. E. 3.8. acc. libDeut. 202. A
Prefident 14. H 7. That the Verdi¢t was not full, and .did not goto
the whole, and therefore was ot good. . Hele contrary. And he faid,
as to the firft, That there isa Cafe 9. E. 3. Aocompr 35. Where the
" Plaintiffe chargeth the Defendant in Account as Bailiffe of his houfe,,
and that he had Adminiftration of his Goods, viz.forty Sacks of wool :
And the Jury found that he was not Bailiffe of his houfe, but they
found that he had received the Sacks of Wooll to render account. &c.
and he had judgement for the Goods, although it was not found for
the houfe. 7ide 5. H.7. 24. 2. Where ifa Jury be charged with feveral
“iffues, and the one is found, and the other not, it makes no difconti-
nuance; orif one be difcontinued, yet it is no difcontinuance of the
whole.  But if the fame be not helped by the ‘common. Law, yet it is
helped by the Statute of 32. H.8. which fayes, Now obfFante. Difconti-

nuance
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nuance or mifcontinuance. Daniel ad idem. And he faid,That the books
before of 14.H.4.and 49.E 3.were not ruled;in the one book,the De-
fendant pleaded, That the Plaintiff gave the goods to him ; in the other,
that he fold them to him, and demanded Judgement of the A&ion; .
and it is no good anfwer, for they are Pleas only before the Auditors,
and not in an A&ion of Account ; and although the Verdi& be found
for part only, yet it is good, for no Damages are to berecovered
inan-Account. In Trefpaffe it istrue, if one be found and not the o-
ther, and joint Damages be given, the Verdi& is naught forall; but
if feverall Damages be given, it 1s good, asitis ruled in 21. H. 6.
Cook 26.H.8. is, That he carmot declare generally of an houfe, curam
babens ¢ adminiftrationem bonorum ; bur he ought further to fay, viz.
Twenty Quarters of Corn,and the like,&c. In the Principal Cafeitisa
joint charge, and one charge for the Shop and Goods, and he anfwers
unto one only ; bat he ought to anfwer to all; or elfe it is no anfwer
atall: See10. £. 4.8. But Cuok found another thing, /cif. That there
is a thing put iniffue which is not i the Verdi®, nor found, nor
touchedin the Verditt; and that makes all that which is ‘fouad,
not good, and that is not helped by any Statute. I granc that difcon-
tinuances are helped by the Statute of 32. H. 8. of Jeofailes, but .m-
perfe&ions in Verdics are not helped. It was a great Cafe argued up-
on a Writ of Error in the Exchequer Chamber; and it was 8-ac/’s
Cafe. An Information was againft Bracke for entring nto'a houfe
and one hundred Acres of Land in Stepney ; he pleaded, Not guiley ;
the Jury found him guilty for the one hundred Acres, and faid nothing
for the houfe ; upon which Error was brought, and the Judgement rz-
verfed ; and he faid, That it was not a difcontinuance ; but no Verd. &
for part. Daniel. That was the fault of the Clark,who did not enter
it ; and it hath been the ufage to amend the default of the Clark in a-
nother terme. Al the Juftices faid, True, ifthe Pofes be in, and
not entred : but hereitis entred inthe Roll in this forme. Daniel,
Where I charge one in Accompt with fo much by the hands of fucha
one, and with fo much by the hands of fuch a one; although there be
one ab(4, hoc to them all, Zet they are feverall iffues. The Court an-
fwered, Not fo, unleffe there be feverall iffues joyned to every one of
them. Butby Gaxdy Juftice, If there be feverall iffues, vyet it one be
found and the other not, no Judgement thall be given. = Clenche Ju-
ftice, It isnot a charge of the Goods, but in refpect ofthe Shop, there-
fore that ought to be traverfed. Swuiz Juftice, The traverfe of the
Shop alone is not good. The Queens Solicitor faid, That the books
might be reconciled, and that there needed not a traverfe to the oods,
for the traverfe of the Shop prout anfwerstoall : but now he cﬁarges
him as Bailiffe of his Shop and Goods, and he takes iffue upon the

Goods only, whichiffueis not warranted by the Declaration. And
, I he
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he faid, That if one charge me as Bailiffe of his Goods ad merchandi-
andim, 1 fhall anfwer for the encreafe, and fhall be. punithed for my
negligenee. But if he charge me as his Receiver, ad computandum, 1
fhall not be anfwerable but for the bare money, or thing which was
delivered. - o

 Mich. 28,29. Elix. in the King’s fBen’cb.
90  G1 LES: Cafc.

Q Writ of Etror was brought to reverfe a Judgement givenin an
"M A&ionupon the Cafe. The Actionupon the Cafe was brought
againft one, Duare exaltavit fagnum, per qmod (unm pratnws fuit inun-
datwm ; and he pleaded Not guilty ; and the Jury found Qsuod erexit
fragnam ; and if Erreftio be Exalratio, then the Jury find, that the

- Defendant is guilty; and thereupon Judgement was- given: for the

Plaingiffe. Glanvile alledged the generall Error, That Judgement was

, given for the Plaintiffe, where it ought to have been given for the De-

fendant. And he faid, That erigere fagnum, eff-de novo facere: Exal-
tare,eft erellum majorss alritndinis facere s Deexaltare is ad priftinam al-
titudinem adducere : profiernere [fugnnm, eft penitns tolleré. And the
precife and apt word according to-his Cafe, in an A&ion upon the Cafe,
ought to be obferved ; that he may have Judgement accordiny to_his
damage and hjs complaint, viz. either Decxairare or Poffernere,ci-c.7.E.
3.56.AnAlflize of Nufans, Quare exaltavit fagnum ad nocumentsm libers
tenementi fwi ; The Defendant pleaded, That he had not inhaunced it
after it was firft levyed. And by Zrew, Thereis not any other Writ.
in the Chancery, but Quare exaltavit ffdgnum. Herle faid, That he
might have a Writ Duare levavit fagnam ; and there by that book Le-
vare [Fagnum, ¢ exaltare ffagnum do differ :  And therefore he concei-
ved, That the Writ thould abate, for ufing one word for another;
8. E.3.21. Nufans5. by Channtrell, In a Writ of Nufans Quare leva-
vit, if it be found that it was tortioufly fevied, the whole fhallbe de-
firoyed : But in'a Writ Quere exaltavir, nothing fhall be pulled down
if it be found for the Plaintiffe, but the inhauncing fhall be abated on-
ly: So8. Af. 0. Br. Nufans 17. the fame Cafe and difference is put,
and 16. E. 3. Firz. N#lans 11. If the Nufans be found in any other
forme then the Flaintiffe hath fuppofed he fhall not recover. Andin
48.E.3.27. Br. Nufans 9. The Writ was Quare divértis car{um.aque:
& c. and thewed that he had put Piles and fuch things in the water, by
which the courfe of the water was fireitned ; wherefore, becaufe he
might have had-a Writ Quare coarétavis curfum ague,the Writ was hol-
\ “ den
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den not tobe good. Cook took another Exception, viz. That the
Affize of Nufans ought to be againft the Tenant of the Free-hold, and
therefore it cannot be (as it was here) brought againft the Workmen,
and it is not thewed here, that the Defendant was Tenant of the Soil ;
for 33. H. 6.26. by Muile , If a way be ftreitned and impaired] an A-
&ion upon the Cafe lieth ; but ifit be altogether fop’d, an Affize of
Nufans lieth, But Prifoir faid, Ifthe ftopping be by the Terr-Tenant,
an Afljze of Nofans lieth ; butifit be by a Stranger, thenan Action
upon the Cafe ; but for common Nufanfesno A&ion lieth, but they
ought to be prefented in the Leet or Turne. Drew, We have fhewed
That he who brought the Affize of Nufans hath a Free-hold in the
Land ; and if the Tenant be named, itis fufficient, although it be not
fhewed that he is Tenant of the Free-hold. Andto thatr, all the Ju-
ftices feemed to incline. But then it was fhewed to the Court, that
one of the Plaintiffes in the Writ of Error had releafed: And if that
fhould bar his Coimpanions was another queftion > And it was holden,
That the Writ of Error fhall follow the nature of the firft A&ion ;-and
that Summons and Severance lieth in an Affize of Nufans; and
therefore it was holden, that it did the like in this A&ion ; therefore
the Releafe of the one was the Releafe of the other. But then it was
asked by G/anvile, What fhould become of the Damages, which wete
entire > Note, Pafch.29. Eliz. the Cafe was moved again, and Drew
vheld exalrare and erigere all one ;. and that erigereis not denovo facere,
for thatis Levare. But the Juftices were againft him, who all held,
That erigere is de novo facere, and cxairave is in majorem altitudinem at-
tollere, and at length the Judgment was affirmed, That Ereftio and
\Exaltatio were all one: For the Chief Juftice had turned all his Compa-
nions when he came to be of Opinion, that it was all one, And fo the

Cafe pafféd againft Glanviles Client.

Mich. 28, 29. Eliz. in the Kings Beuch.

| va! ‘

TH E LadyGrefbam was indiGed for fropping the High-way ; and

the Indi&ment was not laid to be contrapacem. And Cook faid,

That for a mif-feafance it ought to be contra pacém ; but for a non-fea-

fance of a thing, it was otherwife ; and the Indi&ment was for fetting

up a gate in Offcr Iy Park: And Exception alfo was taken to the Indict-

ment for want of Addition’; for Vidua was no Addition of the Lady

Grefham ; and alfo Vi ¢ armsis was left out of the Indictment : And for
thefe caufes fhe was difcharged, and the Indi®tment quafhed.

12 ' Mich.

!
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Mich. 28, 29. Eliz; inthe King’s Bench.
, 72. , .

N an Ejeftione firme, Exception was taken becaufe the Plaintiffe in

his Declaration did not fay, Extratenet : For in every Cafe where
aman is to recover a poffefiion; he ought to fay, extratencz. And in
Debt he ought to fay, Debet & detiner : And in a Replevin, Averia
cepit, ¢ imujte deinet. But all the Juftices agreed, That inan Eje-
&Honé firme thofe words were not materiall : For if the Defendant do
put out the Plaintiff,it is fufficient to maintain this A&tion. And Kempe
Secondary, faid, that fo were all the ancient Prefidents ; although of
fate times 1t hath been ufed to fay in the Declaration, Exira renet
and the Declaration was holden to be good without thofe words.

P

Mich. 28,29. Eliz; inthe I(jng’: Bench.

73 -

IN a Cafe for Tithes, the Defendant'did prefcribe to pay but ¢4. 4;

for the Tithes of all Willows cut down by him in fuch a Parifh.
Cooke, It is no good prefcription ; for thereby, if he cut down all the
Willows of other men alfo, but ¢4. 4. thould be paid for them all. But
he ought to have prefcribed for all Willows cut down upon his own
fand, and then it had been good : But as the prefcription i, it is un-
reafonable ; and of that opinion was the whole Court.

Mich. 28,29. Eliz; in the King’s Bench.
24 DEIGHTON and CLARK’s Cafe.

2

\ IN an A&ion of Debt upon a Bond, the Condition ofthe Bond was,

That whereas the Plaintiff was in poffeffion of fuch Lands, If 7. S,
nor 1. D, nor 1.G.did difturb him by any indire&® means, but by due
courfe of Law, that then, &c. The D=feadant pleaded, That nec I §,
nec 1, D. nec 1.G. did difturb him by an, indire® means, but by due
courfe 6f Law. Godfrey, The plea in Bar is not good : foritisa Ne-
gative pregnans, viz. fuch a Negative which implyes an Afirmative
which yet feems to be repugnant to a Negative, asin 21.H,6.19, Ina

(P Writ
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Writ of Entrie, the Defendant pleaded the deed of the Demandant af-
ter the darrein Continuance : The Demandant faid, It was not his
deed after the darrein Continuance : And that washolden a Negative
pregnans . wherefore he was compelled to plead and fay, he madeit
by dures, before¢ the darrein Continuance fuch a day, ab/gue hoc, that he
made it after the darrein continuance,and then Iffue was taken upon it.
The fame Cafeisin 5. H.7.7. Butthere itis faid, That in Debt upon a
Bond to perform an Arbitrement, Non fecerunt Arbitrementum per dicm
is no Negative pregnans : The {fame Law, that non deliberavit arbitrinm
in Scripr. 38.H.6.1n Formedon N dona pas in taile is a Negative pre-
gnans. Vide 39 H.6. The Cafe of the Dean and Chapter. The fecond
Exception was, That he hath pleaded negue fuch, nor fuch, nor fuch
had difturbed him by any indire& means, but onely by due courfe of
Law : And that cannot be tryed, neither-by Jury, nor by the Jud-
ges. Not by the Jury; becaufe it is not to be put to them, whe-
ther they had difturbed him by indire®t means, or by due courfe of
Law : for they fhall not take upon themthe conftrudion, What is
an indire& means , and what is the due courfe of Law; for it ap-
pertaineth to the Juftices to adjudg that. Not by the Judges, be-
caufe hee hath not put it certain, that it was a due courfe of Law
by which he difturbed him. As 22. E. 4. 40. In Debt upon a Bond,
the Defendant faith, that it is upon condition, That it the Defen-
dant, or any for-him, came to Briffew fuch a day, and there fhewed to
the Plaintiff or his Councell a fufficient Difcharge of an Annuity of
forty fhillings per annum, which the Plaintiff claims out of two Meflu-
ages of the Defendant in D, that then, &c. The Defendant faid, that
A. and B. by the aflignement of the Defendant, came the fame day to
Briftow, and tendered to thew to IV.and 77. of the Plaintiffs Councell, a’
fufficient Difcharge of the Annuisy, and that they did refufe to fee it,
and demanded judgment of the Ation. The Plaintiff did demur upon
the Plea. And after a long argument, it was adjudged by all the Juftices
to be no Plea, &c. becaufe it lay in the judgment of the Court to judg
of it : and he did not fhew in certain, what difcharge he tendered, as,
a Releafe. Uaitie of poffeflion, &c. If aman be bound to plead a
fafficient plea before fuch a day, in Debt upon fuch aBond; it is no
plea to fay, That he hath pleaded a fufficient plea before the day ;
but hee ought to fhew what plea he hath pleaded: For the Court
cannot tell whether it be a fafficient plea or not, if it do not appear
what manner of pleait 1s. 35 H. 6. 19. The Condition of a Bond
was, That wheve the Plaintiff was indebted to 7. §. in one hundred
pounds ; If the Defendant acquit and difcharge the Plaintiffe, that
then, &c. The Defendant pleaded, That hee had difcharged him
&c. and the Plaintiffe did demurre upon the plea, becaufe hee did
not fhew how; and it was holden no good plea. So 38. H.8. Br.
Con-
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Condition 16. per curiam in the Kings BeI}Ch; where a man plead-
ed, That he had faved him harmleffe ; it was no Plea, without
thewing how , becanfe he pleaded in the Affirmative ; contrary, if
he had pleaded in the Negative, as Nos damnificatws eft.  Suir and
Clenche Juftices faid; Thatifhe had pleaded, That he wasnot diftur-
bed by-any indire& means, ‘it had been good enough. Guamdy, If he.
‘had faid, . That he was not difturbed contra formam conditionss predity,
it had been good; as upon a pleading ofa Statute, Neentrs pascontra
formam Staruti. Clench,If ITbe bound to fuffer 7.5. to have my houfe, .
but not I D. Ioughtto anfwer, That I have fuffered the one, and
not the othet to have it. Suir Juftice,- They are both feverall iffues,
and one fhall not be repugnant to the other.

Mich. 28,29 Eliz. Iithe Kings Bench,
25  STuRG 1Es Cafe.

A Cafe was moved upon the Statute of 5. Eliz. Cap. 14. The Cafe
(as I conceive) wasthus : Grandfather, Father and Daughter ;
Land defcended from the Grandfather to the Father, who made a Leafa
for one hundred years;the Father died,and the Daughter forged a Will
of the Grandfather by which'he gave the Land to theFather for life,the
Remainder to the Danghter in Fee ; and the fame was forged to have z-
voided an Execution of a Statute Staple,the Leafe being defeated;and if
it were within the Statute of 5. E/iz. was the queftion. Solicitor, Tha it
was within the ftatute,and within the firft Branch ; viz. If any fhalf

“forge any deed,&c. to the intent thatthe Eftate of Free-hold,or Inheri-
tance of any perfon, &c. inortoany Lands, Tenements, or Heredi
taments, Freehold or Copyhold, or theright Title or Intereft of any
&c. of,in,or to the fame,or any of them; fhall or may be molefted
&c. Leflee for years hath a Title, hath an Intereft, hath a righcs
therefore within the words of the Statute ; and thofe words fhall be re..
ferred to the words Lands, Tenements, &c. But Cpok faid They
fhall be referred to the words precedent, viz. Eftate of Freehold of
Inheritance ; and then a Leafe for years isnot within them. Alfo b
the Solicitor,A Teftament in writing is within the words of the Statute,
and therefore he recited a claufe in the end of the Statute ; viz. and jf
any perfon plead, publith, or fhew forth, &c. to the intent to have
ot claime thereby any Eftate of Inheritance, Freehold, or Leafe for
years:And alfo he faid a Statute Staple is an eftate for years although j¢.
be not a Leafe for years, becaufe it is not certain. (ook, 1f fhe thould
be within both branches, then fhe fhould be twice punithed, which

/ tke
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Law will not fuffer. And the Statute is, whereby any Eftate for years
fhall be claimed ; and the would not claim, but defeat an Eftate for
years ; and a Statut€ Staple isnot a Leafe for years; and the Statute
is not to be taken by Equity, becaufe it is a Penall Law. Solicitor,
When the Statute is extended, then itis an Eftate for years, although
it be uncertain. Ifa man forge a Leafe for years, itis direétly within
the Statute.. Butifa man have a Leafe, and another is forged to de-
feat it, it is a queftion whether it be within the Statute : And all the.
doubt of this Cafe is upon the reference of thefe words, Right, Title,
Intereft: And it wasadjournéd. ‘

_‘MC’).' 28, 29. Eliz. in the Kings Bench. -

76 -

HE. Vicar of Pancras Cafe was argued againby Godfrey : And

he faid, That no Plea fhall be_allowed in the Ecclefiafticall Court
which tends in difcharge of Tithes: And to prove that, he cited
8.E.4.14. Br.Tithes 11. AndaCafein 6. & 7. E. 6. Dier 79.4.But
admit the Plea fhould be allowed in the Ecclefiafticall Court (as marny
ofthe. Doctors have certified the Juitices) yet becaufe the (Modus
decimandiis-a thing pertaining to the common Law,the Prohibition will
lie.By Firz.Herb, and the Regifter,Ifa Parfon grant to one of his Pari-
. fhoners, That he fhall be difcharged of Tithes, he may peradventure
plead the fame in the Spirituall Court, yet thereis good caufe that a
Prohibition do lie: So 22. €. 4. 20. Br. Probibition 14. The Abbot of
Saint A4/bans kept the wife of 7. . in his houfe two houres againft her
will, to have made her his Harlot, and the Husband fpakeof it; for
which caufe the Abbot fued him for flander in the Spirituall Court ; and
becaufe the husband for that act might have a falfe imprifonment there~
fore a Prohibition was granted So ifT fwear to pay /. §. 10 and he
fues for it in the Spirituall Court, a Prohibition lieth ; for hee may
have an A&ion of Debt in the common Law for it; for where the
common Law may have Jurifdiion, there the Spirituall Court thall .
not intermeddle with the matter, So ifan Abbot rob 7. S. and he
fpeaks of it, and the Abbot fues him inthe Spiritualt Court,a Pro-
hibtion will lie. He faid further, That the Cafe was betwixt the Vi-
car anda Parithoner, and therefore one of them a Temporall perfon.
If the Suit be betwixt the Farmer of the Parfon and another, a Prohi-
bition fhall be granted.Alfo He faid, The right of the Tithes doth not
come in queition,but only the Modus dicimands. Cook; The Medss deci-
mandi doth not come in queftion there therfore it cannot be traverfed ;

for if it be due to the Parfon,that is the queftion, asin40.E.3,4. Ina
: Re-
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Replevin, the Defendant faith, That the place where &c. is Ancient
Demefne, and pleads to the Jurifdiction ; Char?’, that s a Trefpaffe,
and Perfonall A&ion, and therefore it is no plea; and yet it was a-
greed by the Court to beagood plea: for by the Avowry, the re-
‘alty might come in debate in the Replevin, Arksns, If there be con-
tention de fare Decimarum Originum, babens de jure Patronatus, tunc
fpeitat ac Legem Civilem. And'in this cafe, it was faid, That demero
jure, The Parfon is to have all the tythes, if there be not any Endow-
ment of the Vicarage. ' -

Mich. zg,'z 9. Eliz; in the Kings Bench.
77. MEecop’s Cale.

He Cafe was, That a Feoffment was made unto another man, 44

eam intentionem, that he fhould convey the fame to fuch-a one, to

whom hefold it ; and he fold the fame to another, and did refufe to
convey it, and therefore the other brought an A&ion upon the Cafe.
And Gardy Juitice held, that the Action would lie. But Swiz Juftice

- held the contrary. wray Chiefe Juftice did agree with Gandy : for he
faid, It was a Truft, that he fhould affure it to another. And it is a
good confideration in the Chancery : the conveyance of a Truft, and
thereupon, an A&ion upon the Cafe will lie. '

N\

Mich. 28 ¢ 29 Eliz; In the Kings Bench.

) 78.
ALtlmm of Grays-Inne, took many Exceptionsto an Indi@®ment of
Murder. The firft was, becaufe the Indi&ment faid, Quod capra
fuit inquifitio coram Covonatore in Comirars, &re. and doth not fay,
de Comitatw. And a Crowner in a County is a Crowner in every Coun-
ty in England, as it isholden, 9. H.5. 24.4. Alfo de and in do much:
differ, asin 15.&.4. 15. Where a Scire facias was brought againft
- the Mafter and Scholers Beare Maria, ¢& Santti Nicholas in Canta-
brigia, where the foundation was de Cantabrigia, and not in Cantabri-
gia. And the Writ was abated ; Forthereisa difference betwixt [[in]
“and [ de.7] For a thing may be[in] and not [of,] as Saint Sepuichres
15 in London, but not of London. A fecond Exception was, becaufe it
faid, Inquifitio capta per Sacramentum, 5. and did not fay, Furasi;
dnd therefore the partie is not charged uponit ; and by 13. E. 4. If
the
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Jury be charged upon one, and they find another felon, it is void ; be-
caufe they were not charged upon him. And 1. R. 3. 4. by Haffey. If
in Affize the Record be fuch,viz. Duod jurati exacti compernernnt guorum
12. fipra Sacramentum [wunm dicunt, And give their verdi&, If it doth
not fay, Grorsm 12. Elelti & jurati, it’1s esrour. For it doth not fay
in fafto, that they were fworn, and yet it .is.implyed by the words
Sacramentum [num, that they were fivorn. The third Exception was,
That it doth not fay, That he was sn pace Dei, & difl> Domine Regine ;
for it might be that the partie was a Traitour, and that he was flying,
and in fuch cafe he might juftifie the killing of him; and perhaps alfo 1t
was [¢ defendendo’; therefore thofe words are very neceffary. An other
Exception was, becaufe the Indi&ment is, percfiz, and it isnot faid,
ex malitia precogitata, for fo an IndiG@ment of Murder ought to'be, as
in 2. E.4. The Indi&ment was, gnod Cepit & abdnxit felonsce, where
it ought to have faid, Felonicé cepit & abduxit; and therefore it did
abate. A fifth Exception was, becaufe it faith, . Et dedit eiplagam mor-
talem ; and doth not fay, cxm gladio predicte, And in the Statute & ¢o-
ronatore; there is-a charge given-him, That hee finde what wea-
pon it ‘was_which gave the ftroke.  See.the Statute of 4. E. 1.
Raftall . Ceromers. 2. The fixth Exception was, That the Indi&-
ment was, That the pan of the knee was cut out, and it doth
not thew, the length, .depth, and breadth of the wound : he granted
that if énefingle member be cut off, it is not neceflary to fhew the
breadth,&c. -but here was no amputation of any member, nor a cutting
off, but the cutting of the pan of'the knee. Saag to the fame purpofe,
and he finds there is a great difference betwixt cut off; and cut out.
And he faid, That asto that which the Solicitour hath anfwered unto,
to the differtnce of [in]and [ 4, ] viz. that it is all one, asifI grant a
thing percipiend’ de Manerio, ot in Manerio, that is allone. To that-
he anfwered, that that cannot be ; and in Wimbifbes cafe,in Plo, Com.
75. the fame Exception was taken in a Writ. Butin our Cafe, he faid,
It is an Indi&ment, which is favoured, becaufe the life is in queftion.
And he took another Exception,becaufe that the Indi&ment faies, 7em-
pore felonia Cr murdredi pradit?, and there is no fuch word murdre-
dum: To that the Sollicitour faid, That ic was in equall degree, mur-
dum and murdredum, for none of themare found amongft the Lati-
nifts. Snag faid, Whatthen? yet one is a word which is received in
the Law, andis vox aress, but the other not ; and therefore it is not.
in the fame degree. Alfo he faid, That when the IndiGment comés to.
the Acceffories, It faid, Felonice pmﬁntes,abbtitént?:,é aﬂ?ﬂm;e; + and
felonicé cannot be applied to (prefente-.) Alfo when it comes to the
Accefforigs, it doth not fay, Ex malitia precogitara abbetrentes &5 af-
fiftentes, &-c. Cook_contrary; and he faid, That if Indi@®ments have
fafficient fubftance, they are not to be overthrown for trifles: As to

K the
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the fieft he faid, M you will have it to be {coram Coronatore de Comitarn,)
pérhaps it was a Liberty ; and then coram ((oronatore of the Liberty,
- cdfnot be, corams Coronatore of the County. Gandy Juftice faid, that
was no arifwer. But as to this point, the Juftices defired that Prefidents
might be fearched ; and faid, that they would follew the greater num-
ber of them. Clenche If one fay, that fuch a one is a Juftice of Peace in
Hertfordfbive ; itisall onie; as'if he had faid a Juftie of Peace of Here~
fordfbire.  As to the 24. Furati that is no Exception ; for it is true,
that it muft be fo inan Affize, but not int an IndiGtment ¢ alfo. no Pre-
fidént can be thewed, where ex malitia propenfa fn. Qidli-be dpplied
to evéry word, when it runs in fénfé to all by Cenjuncions copula-
tive.! As to the Exception, that there ought to be the length, breadth,
&c, Kempe the Secondary faid, That it was not worth the ftanding
upon : and as to the word Adurdredi, if it had Been left out, the In-
didment had been fufficiént, and that fhall not make the: Indi¢tment
void ; for if it be left out, it doth no hurt to it : For if many céme to-
gether to makean Affault, ex wulitia pracogitar4 ; and one of them:
onely ftrikes the partie mortally, and he dieth, it is matde# in them
all. And that was Do&or Edu cafe in the Commentaries ;- and the
Inditment needs not fay, thatthey were prefentes; abbestantes: & anx-
sligntes i and as to the word felonice, it goes to all the words, al-
thoiigh not particularly applied. - Note, all the Juftices did incline that
the Indi@ment was good notwithftanding ‘thé Exceptions; but yet
they faid, they would advife of it, andlook wpoh Prefidents. - :

SN N . . Wy 3 T

Mich. 28,29. Eliz. inthe King’s Bench. *" . |

4 ‘ N i
A*wﬁ; of Errorwas brought againft two, upér a Recovery -in 4.
L' X Precipe gunod reddat, ¢~c. and one of them diéd. The queftion
was, Whether the Writ fhould sbate? Cook moved, that it might
riot ‘abate’; for he faid, That the Writ of Error is but a Commififon
for to examine the Record, and the partie fhall recover nothing ther-

- by, butfhall be onely difcharged from the firft Recovery: and he faid
Itis not like unto a .Precipe. Then the Juftices demanded of him if
the Recovery were m areall A&ion; and he faid ‘that it was: Then
they faid;” thar 3. H.9:1.is, That if Error be ‘brought awpon a Re-
covery ina perfonall Adtion ; that death thall ‘not kbate the Whit:
but otherwife, if it were upon-a reall A&ion: for there the ]udge:-
ment fhall be, that he fhall be reftored to the Land. Qwere.. =~

Jich,
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Mich 28,29. Eliz, inthe King's Beuch.

RIS XA 8@,‘1 EOT

N Appealef Mayheme was, that Percuffit (uper manum drxctram

Viz. inser-amanum dextram @ brachinm dextrum.  And Bgcepli-
on was takea tpit, that it wasrepugnant ; for if it was inter brachium
& mannm dextramg therefore it could not be /uper munutp dextram ;
for the word [ smeer ] excludes both.  Cuok; It is certain enough,
becaufe it faith, Supc -manum dexrram, Andagn ;Indi&merjt thail net
abate for forme, if it be fufficient in fubftance of matter ; and alfo -be-~
ing upon the Wrift, it was upon the rifing of the hand. CE
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81 - j

Man made a Leafe for years, rendring rent at the Feaft of Saint

"\ Michael th*Arch-Angel; “and if it were behind by'ten days after,
being in the mean time lawiully demanded, and no fufficient diftreffe
to be found upon the Land, ¢her chenit might be lawfull fpr.the Lef-
for to re-enter. The lait of the ten dayes at the hour oftwo afternoon
the Rent was demanded, and there wasa fufficient diftreffe upon the
Land before the Demand but net after ; and gyhether the Leffor mighc
enter or not > was the quefuon.  Dunic/, Thefe words [ Sufficiens di-
ftreffe] oughtto be referred to the time of the Demand, viz. to
the laft inftant,at which time the Demand is only matersall : "Upon a
Ceffavir ifthere be a fufficient diftrefle, the lafk inftant of the tweo years,
itis fufficient. Clenche Juitice held, That there oughtto be a fuffici-
ent diftreffe-upon the Land for all the ten dayes. But S#ir Juftice held.
That it was fufficient if there were a diftrefle for. a reafonable time, fo
asit might be prefumed, that the Leffor might have knowledge of it.
But if a diftrefle be put upon the Land only for an hour, or by nights,
he held it was not a fufficient diftreffle. = | :

-
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‘Mich. 2829. Eliz; in the Kings Bench.
82 Sir Epwarp Hossaye’s Cafe.

I N this Cafe'thie queftion was, Whether the Death of one of the
Défendants, fhould abate the whole Writ of Error. Cook, The -
Writ fhall not abate, for no Defendant is te be named in the Writ;
which fee in the forme of the Writ of Error ; and 2R, 3. 1. it is hol-
den, That the:Writ fhall not abate, for it is in its nature but a Certio-
rari; and Judgément only isto be reverfed. Atkins, Although thar
the Defendants have not day in Court by the Writ-of Error, yet by
the Scire facias whichis fued upon it as in our Cafe it is, they have
day; and fee 3. H.7. and 14. H. 7. adifference, whereit is a Writ
b?%rrér upon a reall A&ion, and where upon a perfonall. Cook, That
holds, Where the firt Writ is abated, afidfois 3. H.7. See the Cafe
. a lictle before, Gandy and Clench Juftices, bring a new Writ of Error
for that is the fureft way. ’

O

Mich. 28,29. Eji&. in the l(in(‘g"s Bench.
~... 83 LovelL and GorsTon’sCafe.

I N a Writ of Error breught upon a Record removed out'of the Court
_of Kingften, where the firft Judgement was givenin an -A&ion of
Debt for an' Amercement in a Court Baron: The firft Error which was .
affigned,was, That hein the A&ion of Debt did declare, That whereas
at a Court holden before willizm Flectwood Steward, &c. whereas it
ought to have been holden before the Suitors, for they-are' the Judges.
The fecond Error was, That the Prefentment upon whichthe Amerce-
ment is. grounded, faith, “That Go/ffox the Defendant had cut down more
Trees quam debuit, oxtra bofcwm Domini. . Thatitis repugnant; for
he could not.cut wood extra bofcum, butism bofce. 2. When it faith
many, and doth not thewwhat trees, nor how many he might cut; and
that he hath cut down more then he ought, and alfo he-doth not fhew
when the gutting ofthemwas. Vide 6. E. 4. By prefcription they may
prefcribe to hold a Courtbefore the Steward ; but if there be no cu—
ftome or Prefcription to-warrant it, then as 4. H. 6. is,it is coram Senef-
‘callo, & Seitatoribus. Gandy, Every Court Baron is to be holden
Before the Suitors, if there beng.Prefcriptionto the contrary: But a

‘Leet

-
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Leet alwayes before the Steward. The A&ion of Débt wasupon the
Prefentment ; and the Error is brought upon the defe@s in the Prefent-
ment ; for if that be not good, all is naught. Notwithftanding it was
faid by one at the Bar, That the forme of pleading in the book of En-
tries is, That the Court was holden before the Steward, ifthe Acion
be for debt or Trefpafs for Amercements or fuch perfonall things : But
if the AQion be brought for reall things, then it is before the Sui-
tors. - But notwithftanding that, the ]uggeme’nt for the Caufes afore-
faid was reverfed. |

Mich, 28, 29. Eliz, in the Kings Bench.
84  BARKER and FLETwEL’s Cafe.

Bdﬂw of Ip(wich brought an A&ion of Covenant againft the Af-
fignee ofhis Leflee for years, one Fletwell. And fet forth, That
whereas he had made a Leafe for years referving Rent, with re-entry
for non-payment of the Rent; and that the Leffee did covenant to
build a heufe upon the Land within the firft ten years; and that he
affigned over histerme : And he brought the A&ion againft the Af-
fignee, who pleaded, That the Leffor did enter, and had the Poffeffion
for part of theé ninth year ; and if thereby the Covenant were difchar-
§ed, was the demurrerin Law. Godfrey, Who argued for the Leflor,
aid, That by this entrie of the Leffor,the Covenant was not fufpended.
As 20. E. 4.12. Br. Extinguifiment 34. The Abbot of D.did grantto
w.S. a Corrodie ; viz. fo much bread, &c. forthe term of his life,
~faciend® talia [ervitia pront J.N. & alii ufi funt facere ; The Gran-
tee leafed back again the Corrodie unto the Abbot for 10. years, ren-
dring 3 \. rent per annum, and he brought Debt for the rent’; and the
Abbot faid, That he did not the Services ; and the Grantee faid, That
he was not bound to do them, for that by the Leafethe Corrodie was
fufpended : And it was holden, that it was not fufpended. Godfrey
held the reafon to be, becaufe that the fervice is a Collaterall thing:
And therefore he faid, He ought to do it, notwithftanding that the
Abbot had the Corrodie : Soin8.H. 7.7. Br. (onditions 134. Where
Tenant in taile makes a Feoffment in Fee, and-takes back an eftate in
Fee, and afterwards was bounden in a ftatute Merchane , and then
made a Feoffment in Fee upon Condition,and died, his Iffue within age,
who enters for the Condition broken; he was remitted notwith-
franding that execution upon the ftatute was fued againft the Father in
hislife. So if Leafe be made of a Manor, except Herriots, Fines, and.

Amercements ; and that the Leffee fhall colle& them during the Term,,
al=-
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although that tfi¢ Leffor entreth, yet the Leffee ought to colle¢t them
doring che term. Alfo he pleades here, That Barker did enter, and
that generall pleading is doubtfull ; and the Plea fhall be taken firictly
againft him that pleadeth it ; and it may be that he entred by wrong;
and fo it may be that he entred by right, viz. for not payment of the
Rent, asin trath hisentry was: Andif Barker did enter lawfully, then
it was nofufpenfion or extinguithment of the Covenant: As 19. R. 2.
-If Leffee for life commit wafte, and afterwards alieneth, and the Lef-
for entreth for the Alienation, yet after his entry he fhall have an A-
ction of Wafte againft.the Leflee : So 8.H.6.10. /74 8. but with this
difference, Ifthe Leffor enter wrongfuily, there, although Wafte be
done before, he fhall not have Wafte to punifh it ; but - ogherwife if he
enter for the Forfeiture done by the Tenant. .‘Affo if the Covenant
was fufpended, it was only for the time that the Leffor had the Pof-
feflion, and che Party hathaot anfwered for the time before or after.
As 16. H.7. If'one be bound to find a Chaplain to fay Divine Service
within fuch a Chappel, dad the Chappel fall down, it is a good ex-
cufe for the time ; but 1f it be built again,he mutt find a Chaplain thege.
Clarke contrary ; If Leffee for years covenanteth to repair the houfes,
T grant that the{ame fhall charge his Aflignee. But-a Collatera] thing,
(as if the Leffee covenant te pay fuch a fum in grofs, or to enfeoffe him
‘ofthe Manor of D )the fame fhall not charge the Affignee ; no more
fhall a Covenant.to build a new houfe : But here it was faid, That he
had time to build it both before and after cthe entry of the Leflor B.rker,
To that he anfwered, Not{o ; for ifhe once difturbed, the Covenant is
deftroyed.  Godfrey, This Cafe was this Terme in the Common Pleas.
Leffee for five years covenanted to build a Mill within the terme; and
becaufe he had not done it, the Leflor brought an Acion of Covenant,
and the Defendant pleaded, That within the laft three years, the Lef-
for forcibly held him out, &c. fo ashecould not build it ; and by the
Opinion of all the Juftices, he ought to plead, That the Leffor with
v force held him ont, otherwifeit would be no Plea. Coosk, As amicus
curie, vouched 35. H. 6. Tir.Barr. If one be bounden to enfeoffe me
of fuch land before Michae/mas, there the Obliger in Debe brought
upon the Bond, pleaded, That the Obligee(before the day)had entred
with force into the land, {o as he could not enfeoffe him ; and there it
was holden, That he ought to prove that he was holden: out by force.
Gandy, In'the principall Cafe he oughtto have thewed, That he would
not fuffer him to’build : And the other Juftices feemed to be of the fame
Opinion; but yet they faid, That they would advife upon the Cafe.

-

Mich.
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Mich. 2 3, 29. Eliz. inthe Kings Bench.
. ‘8 5 .

wen took Exception to a Declaration in an Ejectione firme becaufe
it Was & Poffeffiont {ua ejecit ; where it ought to be, according to
the fuppofal of the Writ, Quod a firma (#a ejecit. Alfo it was of three clo-
{és, naming ‘them with a Videlicer, containing, by eftimation,30. Acres ;
and that, hefaid, did contain no certainty ; where he-ought to have
alledged in Fa&, that they did contaifn {o many Acres. But it
was %olden by all ¢he Juftices, That although he doth not put
in the Declaration the certainty of the Acres ; if he give a cer-
tainhame to them, as Green-Clofe, &c. thatit isgood. And as to
the other Exception, viz. Ejecit a Poffeffione [irde ), that the word
[inde] had refation to the Farme ; and fhall be as much as if he had
faid, 2 Poffeflione firme ; and the Declaration was ruled to be good,
riotwithftanding the Exceptions. :

Mich. 28,29. Eliz, in the Kings Bench.
| 86

Man was indiGed vpon the Statute of 5. Elizab. of Perjury, in
A ‘aCourt Leet ; and the Indi@&ment was, That hee ar the
Court Leet of the Earle of Bathe, Super Sacramentum (unm coram
Senefcallo, &&¢c. And Exception was taken, beécaufe it faid, At the
Leet of the Earle or Barke, Whereas every Leet is the King’s
Court, although that another hath the profit and commodity of
it: And it was faid, That the Steward of a Leet was en Offi-
cer of Record ; And alfohis Oath was, if he had made any Re-
fcous or not, -with'which hewas charged. Drew, It is not-with-
in the Statnte of 5. Eliz. for then it ought to be before a Jury
in piving of Evidence, or upon fome Articles: But the Court was
clear of Opinion againft him. - ) .

r
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Mich. 28,29. Eliz, the Kings Bench.
87  The Earle of K & N 1's (afe.

HE Cafe was this, Three feverall perfons did occupie three feve-
rall houfes in Brackley, to which afother man had right ; and he

who had right, went to one of the houfes, and entred, and aftet-
wards went away, leaving him who occupied the faid houfe upon the
fand ; and then Yxe entred into another of the houfes, and then went
from that, leaving him who occupied the fame before, upon the land;
and then he entred into the third houfe, and there fealed a Leafe for

ears-unto another .man of that houfe, and naming the two other.

oufes : and the Leflee brought an Ejectione firme for the two houfes.
in which the Leafe was not delivered, and the Opinion of the Court.
was againft him, that he was barred in the Adtion; for the entrie or
continuancé of him who occupied the fame before, did defeat the en-
trie ofthe Plaintiffe or Leffor; and the Plaintiffe was forcedto be
Non-fuit. .

!

o

Mich. 28,29. Eliz. in the ’I(i;zgs Bench.
83 SmiTu and SMITH’s Cafe. -

NE 7 . 'did affume and promife, ‘That whereas I.N. was indeb-

ted to 7. D, inForty Pounds by Bond; That if 7. D. ne implaci-

tarer the faid 7. N. thatif the money be not paid fuch a day, that 7.5
would pay it to #.D. The money was not paid : and after the day,?. D.
brought an A&ionupon the Cafe, upon the promife, and fhewed:
Siuodipfe non implecizavit, &c. King[mill, He cannot bave his A&i-
on upon the Cafe till #. N be dead, for during his life there isa time
in which he might implead him. As ifI promife unto another, That
if he will be Nonfuit in his Action, which he hath againft a third per-
fon, that if he doth not pay the mone§ before fnch a day, that then he
will pay the money there ; * ifthe day of payment be before the time
that he can be Non-fuit, as before the Terme begingeth, yet he can-
not prefently have his A&ion before that he is Non-fuit. And there-
fore in the principall Cafe he oughtto thew; That he hath difcharged
the other of the Bond, and then the A&ion lieth, for then he cannot
implead him ; but as this Cafe is pleaded, though he hathnot yet im-

pleaded

»
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pleaded him, yet in pofferum he mdy implead him. Clench Juftice,
That is implied; that he will never implead him, and then he ought to
fhew the Bond difcharged. Sair; Thatisnot fo : for if hereafter he
fue hini againft his promife, then the other to whom the promife was
made fhall have his A&:on upon the Cafe, "and fhall recover to the va-

lue of the fum in the Bond.

~, -

Mich.28,29. Eliz. in the King’s Bench.
89  Biroxp and DoppiNeTONs Cafe.

a Writ of Error was brought by Richard Bilford againft Re-
bert Doddington, to reverfe a common recovery in the City
of Worcefter , upon a Writ of Right Patent : And for Error it was
afligned; 1. That no Watrant of Atturney was entred, but that fuch
a ‘one pofuit loco (wo w. H. and did not write the name at length, but
in the Plea Roll it was at length. The fecond Error was, That the

, Writ was, De tribus mef[nagiis five tenementss, and that doth containe

. no certainty, for[ fve]] isa word uncertaine. The third Error: It
was in the time Philippi ¢ Marieand petit proceffum Domini Regis ¢
Regine: and it was eorundum Regss, and that was in the default of
‘Voucher, that the Recovery was had ; but if it were in the Recovery,
in which he did appear and plead, it was otherwife. The Counfell of
the other fide, asto the firft faid, Thatall the Records of the City are.
of the fame form,viz.That fuch a one Pojwit loco (o w . H ctc, and if it
were not good, they fhould be all overthrownand avoided; and if it
thould be otherwife, it fhould be contrary to the ancient cuftome of the
City. Asto the fecond, Quod petit procefum eorundum Regss, the
fame is the mifrecitall of the Clark; for the Writ upon which it is
grounded is well ; and as to the Procefs, the party did appear grars.
As to the word [ five’] the fame is good, for tenementum is but Sur-
plufage; Asinan A&ion of Wafte, if the party do exprefle fome
things which are not wafte, and fome things which are ; thofe which are
not wafte,are but Surplufage. Alfo he faid, That the Writ of Error by
which the Record is removed,is infufficient; for the Writ is That there is
Error manefeftws. and doth not fay [# dicitur, ] and therefore it is not
good, for otherwife the King fhould forejudge us; -And alfo
in the Writ , it dotk not fay Errorem fiquis fuerit 5 and it ought
not precifely to fay, That there is Error. Alfo the Writ of Er.
ror is to cereific a Record de tribus mcf[nagiis ¢ tenementss; and
the Record is, De tribus meffuagiss five tenementss ;  and therefore
the Record is not well removed’; for it 1s not fuch Record. As

. 4.
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12. Aff. 2. in Arzaint, Exception was taken, that the Writ of Attaint
did not agree with the firft originall ; but becaufe it did agree with the
Record, it was good, although it did not agree with the firft Origi-
nall; forthe firft Originall was of the Manor of e4nff, and the At-
taint was of Auefts, and fo was the whole Record. But if the Attaint
‘had difagreed with the Record; it had been Error. Alfo the Writ
was good, although tesementss were out of ghe Writ, for it isbut
furplufage. And allo Tenementum isnot a thing demandable; as 1.
H.7.25. it is faid, That Tenementum is not a name to demand a °
Meffuage by : butin Trefpafs, of Nufance toit, there Tenementum is
fufficient. ~~ Swir Juftice, The Record is now before us, and there- .
fore the Writ of Error is not materiall : For if my Lord ednderfon
bring before us a-Record , although no Writ of Error be awarded,
yet wee may proceed to examine Whether there be Error in it or
‘not. Alfo hee faid , that the Warrant of Atturney was not good,
although it was ufuall, for that they ought te follow the courfe of
_ the comimon Law.  Clenche Juftice, There ought to be Writ of
Error before that any Judgement upon the Errors can be given
for to reverfe the firlt Record. The reafon wherefore the cer-
tain name of the Atturney ought to be put, is, becaufe if one ap-
peare as my Atturney without my Authority, I may have my A- _
&ion of the Cafe againft him, which I cannot have againft 7, H. It
was adjourned. ' '

=T

" Mich. 28 ,29. Eliz; in the Kings Bench.
90 TAYLOR againft REBERA.

Aylor brought an Action of Debt upon a Bond of 800 !, againftRe-

bera 3 which Bond was endorfed with this Condition ?l"hat if the
Plaintiff did bring fuch a Ship to fucha place in Greece, and at the fame
place thould fay for the fpace of forty dayes, or fo long of the forty
dayes as fhould pleafe the Defendant, fo as he might freight the Ship ;
the Defendant fhould freight the Ship within forty dayes, and fhould
bring it to fuch a Portin England : And becaufe he had not freighted
the fhip, and the fhip was there by the fpace of forty dayes, he brought
his A&tion upon the Bond : The Defendant pleaded, that within thofe
forty dayes, viz. by the fpace of four and twenry dayes, the faid thip
was laden with Hoops, fo as the Defendant could not fre’ight it : And
the Plaintiff did demurr in Law upon the plea. Clark for the plain~
tiffe: The Defendant hath not anfwered to all the time. but to part
onely; and he had fufficient time, although the fhi p were laden with

Hoops
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Hoops for the fpace of four and twenty dayes: as 35. H. 6. Barr. 162
The Mafter of S. Katherines leafed three houfes by one Indenture upon
condition that the Leffee fhould not fuffer nor harbour any lewd wo-
man within the fame”houfes, if he were warned thereof by the Mafter
or his fervant for the time, &c. Andif he did not put her out within
fix weeks after fuch warning, that then it thould be lawfull for the Ma-
fter and his Succeflors to enter. And it was thewed, That the Leffee
did fuffer a lewd woman theré to continue : wherefore fuch a one, fer-
vant of the Mafter,gave him warning &c. and the Leffee did not put her
out of the houfe, and that therefore the Mafter did entér : which
matter, &c. The Leffee faid, that after the faid warning given, that
the Mafter commanded her to enter, and to dwell there for fix weeks
after, withoutthat, that fhe coninued there by the Defendant. And
it was raled by the whole Court, that the Replication was not good,
becaufe the Indenture is, That he fhould not fuffer any lewd woman,
&c. AsifI be bound to enfeoff you of an Acre of Land by fuch a time,
within which time you diffeife me, the fame is no plea, for that the
Feoffor hath not colour to enter ; therefore I may eater upon him,
and make the Feoffment. So in that cafe, the Mafter had no colour
to put her into poffefion, therefore it was no plea, without thewing
the fpeciall matter : Wherefore he faid, That he did put her out, and
that the Mafter with force, &c. againft the will of the Leflée, did put
herin; and there made her to ftay with force and violence, againft the
-will of the Leflee, for the fix weeks &c. and that was holden to be a2
good plea. So in the principall cafe, he doth not fhew, that he was
kept out with force, but that he might caft out the Hoops ; and there~
fore the plea is not good. So 3. H. 4.8. Br. Condition 35. There was
a Covenant betwixt the Leffor and Leffee, That the leffor during the
leafe might be four dayesin a yeer in the houfe without being put our,
upon pain of one hundred pounds : and the Leffor came to enter, and
the Leffee thut the doors and the windows ; It was held, that was no
breach ofthe Covenant, without faying, that the leffee put him ou.
Atkins contrary : The thip was to remain there to be freighted, for fo+
many dayes as it fhould pleafe the Defendant of the forty dayes for to
freight her - therefore the firft a& is to arife on the laintiffs fide ; and
the fame ought to be fhewed {pecially to have been done. As14. A, 8.
18. Br. Condition 42. Debt upon a Bond, upon Condition That if the
Defendant refigne the Benefice of D. unto the Plaintiff upona Penfion,
as they may agree by a certain day , That then, &c. The Defendant
faid, that he was always ready to refigne to him the Benefice, and yet
is, in cafe the Plaintiff would affure him the Penfion. It wasno Re-
plication for the Plaintiff, That he offered him a Penfion, unleffe he
fhew, that he offered him a Deed thereof. So33.H.6. A condition

was, That if 1 may enjoy fuch goods, I w{ﬂ give to you fuch a fumm
' 2 of
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of money ; T ought firft to enjoy the goods, before that I fhall pay

any money. Alfo inthe principall Cafe, it ts not fhewed, That the

fhip was ready there by the fpace of forty daies; and itisa generall

rule in Conditions, That if the Plaintiffe himfelfe be the caufe of Dif-

ablement, fo asthe Condition cannot be performed, that he fhall not

take-advantage ofa Condition ; as in the Cafe of 9. H.7. Where-
one is bounden to enfeoffe fucha woman before fuch a day, and the

. Obligee before the day doth marry the woman: 35. H.6. and 7.

H. 4. If 1 be boundento pay a penfion to one, untill he be promoted .
to a Benefice, and he difables himfelfe to take the Benefice, I fhall

no longer pay the penfion. Befides, he faid, That inthe principall

Cafe, the matter could not be tryed here;for the Jury cannot take notice
ofa thing done #ltramare : But 11. H.7.16. a difference is taken : If the

thing be alf to be done beyond the fea, then- it cannot be tried here ;

but if part be to be done here, and part beyond fea ;-fo asitis mixed,-
it may be tried here ; As a Bond with condition, That if the Obligor

bring the Merchandizes of the Obligee from Norway beyond the fea,

to Lynn here, that then, &c. So contrary, If to carry goods delivered

~ here, to Burdeanx &c. It wasadjourned. '

Mich. 28, 29. Eliz. inthe Kings Bench.
9I. SHoTBOLTS C4fe.

A Man brought an A&iori upon the Cafe againft another, becaufe
he caufed him to be indicted, and arraigned,&c. to his damage,
&c. And it was for a robbery ; and the Plaintiffe did not fhew in his
Declaration, that he was legitimo modo acquietarms 3 The Defendant
by way of Barre faid, That he was acquitted modo & forma, as the
Plaintiffe had faid ; -and in truth, he doth not fay that he was acqpit-
ted. Cook , If the Declaration be infufficient, and wanteth fubftance,
then there is no caufe of Action. Clench Juftice, A man fhall not
have an A&ion without caufe ; and if he were convidted, then there
isno caufe of Action: and he hath not thewed whether he was convi-
&ed or acquitted. And he faid, that there  was no difference betwixt
an Action on the Cafe, and a Confpiracie, in fuch cafe, but onely
this, That a Confpiracy ought to be by two at the leaft; and an A-
@ionupon the Cafe may lie againft one; and he faid, that in both,
he ought to fhew, thathe was legitimo mods acquictarms. See 11. H.7.
25. An Adion of Confpiracy founded upon the Statute of 8. H-6.
Cap.10. whereit is grounded upon a Writ of Trefpaffe brought a-
gainft one onely ; But fuch a Confpiracy whichis grounded upon an

' In-
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Indi&ment of Felony, muft be againft two at the leaft ; for the fame
-is an A&ion founded upon the Common Law.

Mich. 28,2 9 Eliz; In the Kings Bench.

92. BONEFANT againft Sir Ric. GREINFIELD. -
Onefant brought an A&ion of Trefpafle againft Sir Richard Grein-
B field: The Cafe wasthis: A man made his Will, and made 4.
E.1.0. his Executors, and devifed his Lands to 4. E. 1. and 0. by
their fpeciall names, and to their heirs,;” and further willed that his
Devifees thould fell the Land to Z.D. if he would give for the fame be-
fore fuch a day an hundred pound ; and if not,”tTlat then they thould
fell to any other to the performance of his Will, /¢¢/. the payment of his
debts; I.D. would not give the hundred pound. One of the Devi-
fees refufed to entermeddle, and the -other three fold the Land ; and
if the Sale were good, or not, was the queftion. Cooke. The Sale is
not good. 1. Letus fee' what the Common Law is, Atthe Common
Law it is a plain cafe, that the Saleis not good, becaufe itis a fpeci-
all truft, and a joynt truft, and fhall never furvive: for perhaps, the
Devifor who is dead,repofed more confidence in him who refufed, then
in the others.Vide 2 E /iz. the Cafe of the Lord Bray, who covenanted, .
That if hisfon marry with the confent of four, whom he efpecially na-
med : viz. A.B.C.and D. that then he would itand feifed to the ufe of
his fon, and his wife, and tothe heirs of their two bodies begotten ;
One of the four was attainted and executed ; The other did confent
that he fhould marry fuch a one ; he married her, yet no eftate paffed,
becaufe the fourth did not confent, and it was a joynt truft. 38. H.8. -
‘Br.Devifes 31. A man willeth that his Lands devifeable fhall be fold
by his Executors, and makes four Executors : all of them ought to fell ;
for the truft whichis put upon them, is a joynt Truft. But Brook
conceiveth, thatif one of them dieth, that the others may fell the
Lands, The Cafe betwixt Vincest and Lee, wasthis; A man devifed,.
That if fuch a one dieth without iffue of his body, that then his Sons
in law thouldTell fuch Lands: and there were five fons in law when
the Teftatour died ; and when the other man died without iffue, there
were but three fons in law, and they fold the Lands, and it was holden
that the Sale was good ; becaufe the Land was not prefently to be fold.
Alfo he faid, that in the principall Cafe here, they have an Intereft in
the Lands, and each of them hath a part; therefore the one cannot
fell without the other. But if the devife were, that four fhould fell,
they have not an Intereft, but onely an Authority. As to the Statute
of
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of 21. ‘H.8. Cap.4. hefaid, that that left our Cafe to the Common-
Law : For that Statute, asit appeareth by the preamble; {peaks one}
of fuch Devifes by which the Land is devifed to be fold by the Exe-
cators, and not devifed to the Executors to fell. And goes further,
and{aith, Any fuch Teftament, &c. of any fuch perfon, &c. therefore
itis meant of fuch a devife made unto the Executors; and then no
Intereft pafeth, but onely an Authorjty, ora bare Truft : But -in our
Cafe,they have an Interett, for hewho refufed, tad a fourth part ; Then
when the other fell the whole, the fame is a diffeifin to him of his
part. If a Feoffmeént be made to four, upon condition that they make a
Feoffment over; andtwo of them make the Feoffment, it is not good.
Alfo the words of the Will prove, that they have an Intereft; for it
is, that his Devifees thall fell,&c. Lairon contrary, Andhe faid, That
although the Devife be to them by their proper names, and not by the’
name Executors; yet the intent appeareth that they were to fell as.
Executors, becaufe it was to the performance of his laft Will ; and that
may be performed as well by the three, although that the other doth-
refufe ; and the Sale of the Land doth referre to the performance of
his Will, in which there are divers Debts and Legacies appointed
to be paid. 2.H.4. and 3.H.6. A man devifed his Lands to be fold for
the payment of his debts, and doth not name who fhall fell the fame,
the Lands fhall be fold by his Executors. 30. 4f]. A Devife is of
Lands unto Executors, to fell for the performance of his Will, the pro-
fits of the Lands before the Sale fhall be affets in the Executors hands.
15. H. 7.12. is, That if a mandevife, that his Lands fhall be fold, they
{hall be fold by his Executors. Alfo if I devife that my Executors thail’
fell my Lands, and they fell, itis an Adminiftration, and afterwards
they cannot plead, that they never were Executors, nor never admini-
fired as Executors; And although there are divers Authorities to be
executed, yet it is but one Truft. 30. Af. 17. is our very Cafe. A
man feifed of Lands devifeable, devifed them to his Executors to fell,
and died, having two Executors, and one of them died, and the other
entred and fold the Land ; and the Sale was good. 49.E.3. 15. Ifabell
Goodcheapes (Cafe ; Where a man devifed, thatafter an Eftate in taile
determined, that his Executors fhould fell the Lands, and made three.
Executors, and one died, and-another refufed, the third after the taile
determined, fold the Land ; and the Sale was holden good, and that it
fhould not efcheate to the Lord, for the Land was bound with a De-
vife, as witha Condition ; asto the Statute of 21.H.8. Cap 4. the pre-
amble of the Statute is,as it hath been recited: and although for exma-
ple, the Lands in ufe are only put,yet the Statute is not tied only to that;
Asinthe Statute of Collufion of Aalbridge ; Examples :are put only
of Feoffments and Leafes for years, yet thereis no doubt but thata
Leaf for life,or a gift in taile to defraud the Lord, is within the Statute.

So
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So the Statute of Donis Conditisnalibus puts onely three manner of
eftate tailes. But Littleron faith, That there are many other eftate
tailes, which are not recited in the Statute : So here, our Cafe is
within the Mifchiefe of the Statute of 21. H.8. Cap.4. although it be
not within the Example. So the Statute of #7¢ff. 1. 1s, That if the
Gardien or Leffee for years, maketh a Feoffment in Fee, 7am Feofa-
tor quam feofatns habeantnr pro difleiforibus : yet 22. Aff. 1s, That
if Tenant by Elegit make a Feoffment, itis within the Statute. Alfo ~
it may be a doubt, Whether Land devifable onely by cuftome bee
intended in the Statute of 21.H.8.Cap.s4. And whether Land devi-
fable by the Statute of 32. A.8. be within it or not, viz.If a Statute
of a putfne time fhall be taken by Equity within a more Ancient
Statute: and I conceive it may; as 12. H.7. the Statue of 4. H. 7.
which fayes that the heire of Ceffny que ufe thallbe in Ward, fhall
extend to the Statute of Preregativa Regis; forif he be in Ward to the
King, he fhall have Prerogative in the Lands, tohave other Lands by
reafon thereof. Gamdy Juitice did rely very much upon the word [ De-
wifees, ] viz. thatthey havean Intereft, and that the Sale was not-
‘good. Swuir Juftice, They are both Executors and Devifees of the
Lands; Devifees of the Lands, and Executors to performe the Will.
Cook , he who refufed to fell, cannot waive the Freehold, which is in
him by arefufall in pars; as 7. H.2.and 7. E.4. but ought to waive
it in a Conrt of Record ; therefore he hath an Intereft remaining.in
him. Clencke Juftice; What if He had devifed the Lands to four,
and made one of them his Executors, and willed that he fhould fell ;
could not he fell > Allthe Court agreed that he might. Cook , When
a man devifeth that his Executors thall fell, the Fee defcends to the
heir ; yet they may fell that which is in another : but the fame is not
like to our Cafe. It wasadjourned.

. Mich. 28,29. Eliz. in the King’s Bench.

Judgement was given upon a Bond for four thoufand pound ;
A And the Scire facias was fued for three thoufand pound, and he
did not acknowledge fatisfation of the other thoufand pound. Hangh-
ron moved, That the Scire facias fhould abate. As if a man brings
Debt upon a Bond of twenty pound, and fhews a Bond for forty pound,
and doth not acknowledge fatisfadion for 20\ it is not good : The
Juftices would advife of it. And atanother day it was moved againe,
Whether the Scire facias was good; becaufe it doth recite Quod
cam nnper fuch a one, ecrperaffes four thoufand pound and doth not fhew

in
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in what Adion, or at what day the Jndgment was given,or the Reeovery
bad. Piggor, That is not material,for fuch is the Form in anedndita gnere.
lasor Rediffeifin.  Asto the other, That he doth not acknowledge fatisfa-
&ion, asin the Cafe before cited by Hanghton, which Cafeisin 1. H. 5.
That is not liketo an Execution, for an Execution is joint, ot feverall, at
the will of him who fuesit forth ; as in 19. R. 2. Execution 163. hee
may have part of his Execution againft one in his life time, andif he
dieth, other part againft his Heir or Executor. Note, the Execution_
was of the whole; but becaufe the Defendant had not fo much, he
had but part againft him who had no more ; and therefore of the refi- -
due he had Execution againft the Heir. Gawdy Juftice, I conceive that
he cannot have an Execution, unleffe he acknowledge SatisfaGtion. There
is no difference, as to that betwixt the Action of Debt upon a Bond and
a Scire facias; and the intendmest, vsz. thatit thall be intended that he
was paid, becaufe he fued but for Three thoufand Pound, will not help

“him.  Piggor, asto that,vouched aCafe our of 4& 5..Mary, in Dyer,
which I cannot find. ~ S Jufticefaid, Thac if the Defendant in the
Scire facias fay nothing by fuch a day, that Judgement fhould be entred
for the Plaintiffe. Duod excentio fier.

- Mich.28,29. Eliz. in the Kings Bench.

\

y]udgement was given againft:an Infant by default in a reall AQion of
J Land : -And a Writ of Error was thereupon brought ; andit was at-
gued, Thaticis not error ; forin many cafes anInfant fhall be bound by
a Judicious a®; as3. €.3. Infant 14. Wherean Infantand a Feme Co-
vert bring a Formedon ; and the woman wasfummoned and fevered : And
it was pleaded, That where the Writ doth fuppofe the woman was Sole;
fhe was Covert ; and Judgment was demanded of the Writ, and that che
Infant could not gainfay it, but confeffed it ; this Confeffion of the
Plea which abated his Writ, was taken. And 3. H.6.10. Br. Saver De. .
Janles1. AnInfangfhall not fave his defaulr, for he' fhallnot wage his
Law ; See there,that the Default fhall not be taken againft him;therefore
that book feems rather againftit,then forit. Vide 6. H.8. Br. Saver De-
fanlt 50. That Error lieth upon a Recovery by defanlt againt an Infant :
other wife, if ic be upon an A&ion tried ; fois » Mar. Br. $udgment 147.
Tewasfaid, Thata generall A& of Parliament thall bind an Infant, if he
benot excepted. The Juftices did feem to incline, That if Judgement be
given by defaule, that ic fhall bind an Infant ; but there was no rule gi-
‘ven in the Cafe. ' -

- Mich.
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Mich. 28, 29. Eliz. in the Kings Bench.

95 :

Clark ofthe King’s Bench, fued an Officer ofthe Common Pleas,
A and he of the Common Pleas clarmed his Priviledge, and could
not haveit granted to him ; foritisa generall rule, That where each
ofthe perfons is a perfon able to have Priviledge; he who firft-claimes
it, viz. the Plaintiffe, fhall have it, and not the Defendant; Asifan
Atturney of the Common Pleas fueth one ofthe Clarks of the Kings
Bench ; ‘yet he of the Kings Bench fhall not have Priviledge, although
the Kings Bench be a more high Court, becaufe the other is Plaintiffe,

and firft claimeth it,

Mich. 28, 29. El;'g. in the Kings Bench. .

_ 96
AM A&ion upon the Cafe upon a Promife was brought ; but the
Cafe was fo long that I could not take:it: But in that Cafe,
T anfield,who argued for the Defendant, faid, That it is not lawfull for
any manto medgle in the caufe of another if he have not an Intereft in
the thing, for otherwife it will be Maintenance. But if a Cuftome be
in queftion betwixt the Lord of the Manor and Copy-holder ; all the
other Copy-holders of the Manor may expend their money in mainte-
nance of the other and the Cuftome ; and the Mafter may expend the
money of the fervant in maintenance of the fervant : So he in the Re-
mainder may maintain him who hath the particular Eftate. Mainte-
nance is an odious thing in the Law, for it doth encreafe troubles and
Suites. Heargued alfo, How that Bonds, Obligations, and Special-
ties, might be afligned over, how not. 34. H. 6. 30. Br. Mainte-
nance 8. If 7. 8. be indebted to me, andI be indebted to . D. I may
aflign that Debt to . D. with the affent of 7. 8. otherwife not, as I
conceive. And there alfo another difference is taken, That Damages
which are to be recovered for Trefpafs,Battery, &c. cannot be aflign-
ed over, becaufe they are as yet uncertain; and perhaps the Aflignee
may be a man of great power, who might procure a Jury to give him
the greater Damag,es. Ifa Bond be for performance of Covenants
contained in an Indenture of Leafe, if he aflign the Leafe, he may af-
fign the Bond alfo, becaufe they are concomutants ; and he hath an
intereft in the Leafe, and therefore he may fue the Bond : Butif the
Cove-
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Covernants be firft broken, and afterwards he aflign over the Leafe,- if
» the Aflignee fue the Bond, it isdireCtly Maintenance: butif he affign
over the [ eafe, and afterwards the Covenants are broken, -if he fue
there it is no Maintenance : But if he affign over the Bond, and refecve
the Leafe in his own hands,and then the Covenants are broken, and the
other fue the Bond for the performance” of Covenants, it is Mainte-
nance : And to all that Cook agreed. The fecond Point ; An Elegir is
awarded to the Sheriffe, and he extends the Lands, and doth not re-
turne it ; Whether it be a lawfull Execution to the party or ot ? isthe
queftion. Itisagood Execution, unleffe the words of the Writ be
conditionall, for then there muft be a returne of the Writ ; asa Fieri-
facias muft be returned, otherwife the Execution is not well done, for
it is conditionall, viz. Jra quod babeas peciniamin cwria, &c. So is it
of a (apias ad (atisfaciendum, Ita qumod babeas corpus hic, But an Ele.
giris not conditionall. Yet Kemp the Secondary faid, That in the end
ofthe Efegitis, Et deeo quod inde fecerss mobis inditta cancellaria rali
die ubicungme tunc fuerit [ub Sigillo diftincte & aperte confbave facias, ¢5c,
And fo isthe forme of the Writin Firz.Nat. Br. 266. Tanfield. That
istrue, but it doth not make the Writ conditionall: but that is the
Entry of the Court and the Sheriffe, and not the Entryof the Party
- and the Sheriff. 11. H. 4.59. by Hank ford, who was a man of great
knowledge, and lived in learned times. Ifthe Recognifee of a Statute
Merchant fueth Execution of it, although the Writ be not returned,
and the Recognifee hath Execution, and afterwards the Recognifor
purchafeth other Lands; and afterwards the Recognifee comes and
faies, That the Writ is not returned, and fues forth another Writ,
the Recognifor fhall have an Azdita guercla in that Cafe, and fhall
furmife in Fa&, how that execution was done by the firft Writ, and
yetthere is no Record that execution was done by the firtk Wric. * S0
19. E, 3. Briefe 370. A Writ iffued to have Execution in forty -
Towns, and an Extent was made, and delivered of Lands in forty
Towns;and theReturn made mention but of Execution in eight Towns, 1
and therefore the Party would havehad a new Writ; and the-other
Party was received to averre againft the Record of the Returne, that
the Extent was in forty Towns. 12. E. 3. Scire facias 117. Upon 4
Elegir the Sheriffe recurned exrendi feci, and did not fay, deliberavi At
and in truth,he did deliver the Lands in extent, and therefore he could
not havea new Execution. 20. £/iz. betwixt Co/ji// and Hafting:.
Colfili had an extent upon the Lands of Haftings, and the Sheriffe be-
ing a friend.co Haftings, did not deliver fult Pofleffion to (olfill, but
gave him Pofleftion in ene partin the name of all:the ofhers. Haftings
continuedPoffeffion of all the reft,and being uponEle&ion of new She-
riffs, Colfill was not over haftyto put him out, for he was in hope to
havea more favourable Sheriffe 5, and the firft Writ was not returned,

N , , and
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and there being a new Sheriff, he fued forth a new Writ to have Execu-
tion.TheDefendant faid That he had befare fued forth the likeWrir,and
had Execution. And Co/f/¢ {aid, That the firft Writ was not returned ;
and yet the Opinion of the whole Court was, That it was a good Ex-~
ecution, and fo it wasruled ; but the Cafe was overthrown atterwards
upon another. Point. So the Earle of Leiceffer had'a Statute extended
upon the Land of M. Tanfie/ds Mother ; and it was not returned ;
and yet when he would have fued forth another Bxecution, he could not
have it allowed him by the rule of the Court; becaufe the firft Execu~
tion was a good Esecution, althoygh it werenot returned. 15 Eliz.
It was the Cafe of the Countefle of Derby, who married the Earle of
Kent : inan Habere facias [eifinam in a2 Writ of Dower, Execution was
ferved, but not returned, andtherefore fhe prayed a new Writ, but
could not obtain it, becaufe the firft was well execured, although it was
not returned.  So alfo was the Lord Morfeyes Cafe in the Kings Bench,
in 28. £liz, the Writ was not returned, and yet the Execution was
well done: And therefore he concluded, That the Execution was
good,although the Writ was not returned.  Cosk contrary, An E legie
ought to be returned and it is void if it be not returned. As to the Cafe
before cited of 19. E. 3. which began ¢. E. 3. 450. And all the other
Cafes put out of the old Books, They are upon extents of Statutes ;
and there is a great difference betwixt an E/egir and Extents upon Sta-
tutes; as 15. A.7.14. Itwas agreed, That where a man recovers
Debt or Damages, or hath a Recognifance forfeit unto him, his Exe-
cucors fhall not have Execution, without a-Scire facias firft fued ; con-
trar?‘v upon a Statute Staple or Merchant ; and the'like if the Defendant
dieth, the Plaintiffe fhall not have an Execution by Fiesi facias againft
his Executors, but he muft firft have a Sc:rve facias : So if the Court
change, asif the Record cometh into the Kings Bench by Error, and
Judgement be affirmed ; the Plaintiffe who recovered, fhall not have a.

Fiers facias againft the Defendant, bormuft firft have a Scire facias :
But otherwife it is of a Statute, like the Cafe of 14. H.7. 1. ‘Br. Exe-
~cation §9. The Cafe of 12. E. 3. dothnot fpeak of Elegir, but of
Statutes and Extents. Alfo the Elegit and the Extent differ in.
the Entrie ; for the Elegir hath a fpeciall and precife Entry, as
Elegir [ibi execntionem, ¢c. And a man fhall not have a Capias
after an Elegit; as 15. H. 7. is: And being a fpeciall Entry of
Record, it ought to be returned ; for otherwife it doth not appear
that Executionis done; and fo there fhall be great mifchiefe, be-
caufe infinite Executions may iffue forth. There is not any Baok
in the Law directly in the Point : Bur I will put you as ftrong
a Cafe : A Judgement is given upon an Exigent by the Coro-
nor; yet by 28. Af]. 49. Ifthere be no Returne ofthe Exigent, it is

no fufficiect Que-lawry ; and one Pleaded the fame in the plain-
M2 tiffe
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Plaintiffe, and faid, that it appeared by the Record, and vouched the

Record : and becaufe the Exigent was not returned, it was not al-

lowed. And fo was the Cafe of Profter and Lambert, 4 & 5. Philip

and (Marie adjudged. As to the Reports which are .not printed,

vouched by T anfield, eidem facilivate negantnr qua affirmantnr, Upon

an Elegit, if there bé goods fufficient, “the Sheriff is not to meddte with

the Lands; and if there be not fufficient goods, yet hee is not to

meddle with the beafts of the plough. It a man ﬁave an Authoritie,

" and he doth'leffe then his Awthoritie,all is void ; as here the Return of

the Writ is part of his Authority. As 12.e4[[.24.If a man have a [etter
of Atturney to make Livery and Seifin to two, and he makes it to one,
all is void, and he is a diffeifor to the Feoffor. So 4.H.7. If he have
a letter of Atturney to make Livery of three Acres, and he makes onely-
Livery of two Acres, and not of the third Acre, it 1 void for the whole.

Alfo the Elegir is, Quod extendi facias & liberari, quon/g, the Debt be

fatisfied : and therefore if the land be extended onely, 'and there be

no delivery made of the land , #t tenementum funm liberam, according
to the Writ, then there is no execution duly done... And in the prin-

cipall Cafe, there was no delivery made of the land. It was ad-

journed. ‘ s N .

e

- Mich. 28, 29.Eli'-&.' inthe King's Bench. -

97 STRANSAM aganft COLBURN. - =
i RN LA .
T'ranfam brought a Writ of Error againft Colburne, upon a Judg-
S ment given in a Writ of Partitione facienda; and divers Errors:
were affigned. The firft Error affigned was, That the party doth not”
fhew in his Writ, notin his Declaration, upon’ what ftatute of Parti-*'
‘tion hee grounds his Action. - And there are two Statutes ;' viz.
the Statute of 31. H.8.chap.1. and the Statute of 32. H. 8.chap.32.
And yet hee groundeth his A&ion upon one of the Statutes. As’
3.H. 7.5. Where the fervants of the Bithop of Lixcc/s were indiited*
of Murder , eo gnodipfi in Fefto Saniti Petri (2. H. 7.) filomice “apnd-
D. murdraverunt &-c. and becaiife there are two Feafts of Saint Pe-"
ter, Viz. Catkedre, ¢ Advinculs , therefore the Indi&ment was not
good. 21.E. 3. One brought a Ceffavit by feverall Precipes, viz. of
one Acre in D. and of another in S. and of the third in Vila
preditta : and becaufe it was uncertain to which, predié. fhall be re-
ferred, it was not good. §.H.7. Br. Actionupon the.Statute 47,
An Infermation was in the Exchequer for giving of Liveties, and
the partie did not declare upon what S:tatute of Liveries ; and

b

Exception
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Exception was taken to it, and the Exception was not allowed, becaufe
that the beft fhall be taken for the King ; but if it had been in the Cafe
of a common perfon, it had not been good. So,if a man bring an A-
&ion againft another, for entry into his Land againft the forme of the
Statute, it is not good, becaufe hee doth not fhew upon what
Statute hee grounds his Adtion: Whether 8. H. 6. which gives
treble damages; of 2. H. 2. whlch_ gives Imprionment, and fin-
gle -damages. The fecond Error which was affigned by weffon, was,
That the Declaration doth fhew Quod tenet pro indivifo ; and doth not
{hew what eftate theyheld proindivifo. And there is a Statute- which
gives Partition of an eftate of an Inheritance. viz. 31. H.8. Cap.1, And
another *which gives partition for years, or for lifc; and he doth not
fhew in which of the Statutesitis. Asif one claime by a Feoffment
of Ceftny.que nfe, a5 4. H.7. 1, he ought to fhew, that the Ceffuy
que nfe was of fall age at the time of the Feoffment, &c. for it is not
a good Feoffment, if he be not of full age. So here he ought to fhew,
that he is feized of fuchan eftate, of which by the Statute he may have
2 Writ of Partition. For inmany Cafes there thall be Joynt-Tenants,
and yet the one fhall not have a Writ of Partition againft the other
by any Statute. Asifa Statute Me_rchant be acknowledged to two ; and
they fue for the execution upon it, I conceive, that the one fhall not
have partition againft the other. So if two Joynt-Tenants bee of a
Seignorie, and the Tenant dieth without heir, fo as the Lands efcheat
to them, they are Joynt-Tenants, and yet Pattition doth not lye
betwixt them by any Statute : Therefore one may be feifed pro indivifo,
and yet the fame fhall not entitle him to a Writ of Partition. Shus-
¢leworth contrary. The Statute doth not give any forme of Writ, but
the Writ which'was atthe Common Law before ; And therefore it
is not to berecited, what kind of Writ heis to have. As to thefe-
cond point, It isnot neceffary to fhew the eftate, becaufe it cannot
be intended, that he hath knowledge of the eftate of the Defendant.
For if one plead Joynt-tenancy on the part of the Plaintiffe,
hee fhall not fhew of whofe gift: but if the Defendant or Tenant
plead Joynt-tenancy of his part, heought to fhew of whofe gift, and
how. 7.&.6. Plo. Com. Partvidges cafe. Ina Cafe upon the Statute
of Maintenance, The Plaintiffe may fay, That he accepted a Leafe,
and fhall not be forced to fhew the beginning or the end of it, or for
what years itis. In the Cafe of the Indi@ment before: and the Cafe
of feverall Precipes of feverall Acres in feverall Towns, that lyeth in
the Plaintiffs Cognifance. But here, how can the Plaintiffe know the
Defendants eftate, becaufe he may change it as often as he pleafeth ;
and thereforeitis uncertain ; forif before he had a Fee, hee might
affe away the fame unto another, and take back an eftate for years.
Alfo the Plaintiffe hath appeared, and pleaded to the Declaration ;
And
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And therefore he fhall not have a Writ of Erfor Gaudy Juftice, That
is not fo. Shuttleworth ; True, if there be matter of Error apparant.
Gandy Juftice, Cannot you take notice of your own eftate ? Cook: The
*Declaration is not good ; therefore the Writ of Erroris maintainable.
By the Common Law, No partition lieth berwixt Tenants in common,
asthefe are. And the Statute of 31. H.8. gives Partition onely of an_
“eftate of Inheritance, and prefcribes alfo that the Writ fhall be devi-
fed inthe Chancery : there he conceived the Ancient Writ is not to
beufed. I grant for agenerallrule, That if a Statute in a new Cafe
ive an olc? Writ s he fhall netfay Contra formam Statuti, becaufe it
1s not needfull to recite the Statute, or make mention of it. And the
Statute of 32. H.8. Cap. 32. fayes, That the Writ fhall bee devifed
upon his, or their Cafe, or Cafes; If one bringa Writ upon the Sta-
tute of 31..H. 8. It is not neceflary to thew of what eRate he is fei-
fed, buc de hereditate generally. But upon 32. H.8." he ought to thew
of what eftate, viz. for years, or for life. Asit was in the Cafe where
Sir Anthony Cook , and Temple; and w/sod were parties ; which Cafe is
in Bendloes Reports, Mich.7. & 8. Eliz. which_was a great Cafe
twice ftood upen, and argued. And the reafon there is given, Thar
every Cafe is not within the Statute; and if at the common Law,
and not within the Statute, the Writ fhall not be grounded upon the
Statute. For in the Cafe before, -they might have Partition ac: the
common Law,as on¢ Co-parcener againft the -Alienee of the other Co-
parcener may have. Alfo he faid, That feverall Judgements are to be
given as the Cafe is, upon the feverall Statutes: for the Judgement
upon the firft Statute of 31.°H.8. of Inheritances is, it frma partiris
in perpetunm 3 but upon the Statute of -32. H.8. itis notfo; for Judg-
ment given upon that Statute fhall not bind him in the Reverfion :
for thereis a-Provifo in the Statute in the end of it, That Partition
made by force of that Statute fhall not be prejudiciall or hurtfull ro
any perfons, other then fuch who be parties to the faid Partition, their
Executors, or Affignes. But here it is obferved, That by intendment
he cannot haye knowledge of his eftate. Anfw. That is athis perill :
For if he cannot have knowledge of his eftate, there cannot be an
Partition upon any of the Statutes. If he will have benefic of the Sta.
tute, he ought to fhew that heis withinthe Statute; and if he can-
not fhew it, thenit muft remaine at the common Law. But jt hath
beenobjefted, that we have confeffed the Declaration te bee sood
becaufe we have appeared and pleaded. I-anfwer, That if the De.
claration want fubftance, it fhall never bee made good by Plea
or Confeflion. But if 1t want circumftance, that perhaps ma};
bee made good by pleading, or confeflion. 7 anfield contrary,
Two principall things are alleadged for Errour ; That the
Declaration is uncertaine in the Eftate, and that it is gincertaine

. in
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in the Statute. I may knéw my own Eftate, but not the Eftate of
my Companion, for it isuficertain, and he may fecretly change it when
he pleafeth. Butthen Cook {aid, It muft remaine as at the common
Law. Jtane? Then farewell Statute ; for it may eafily be defrauded,
and no ufe of it ; for if I cannot know the Eftate, I cannot have an A-
&ion upon the Statute ; but our Cafe is better, for our Cafe is, thar
recufat facere partitionems contra formam Statuti in hoc cafu provifam :
and-that is according to the Statute ; for be the Eftate an Eftate of
Inheritance, Free-hold, or Leafe for Years, we leave it indifferent
to be referred to rhe confideration of the Law ; and according as our
Cafe thall fall our. Alfoitis but an Incertainty, and you have plead-
ed to it, andtherefore it isno Error ; butI grant thatifit were mat-
ter of fubftance, that it were Error. Yet Firz.Nar. Br.21.d. In a
Writ of Entrie Sur diffeifin,if the Originall Writ want thefe words,viz.
Ltam clamar effe jus 5 harediratem fwam : 1f the Tenant do admit of
the Writ,and plead to the A&ion and lofeth, he fhall not affigne the
fame for Error, becaufe he hath admirted the Writ to be good by his
Plea. So inDetinue of Charters concerning Lands, if the Plaintiffe
in his Count or Declatation doth not declare the certainty of the
Land, &c. ifthe Defendant doth admit of the Count or Declara-
tion, and plead,the Declaration is made good. Asto the Judgement,
If the woré) Inperpetunm be in it,’ either in the one Cafe or in the other,
it fhall be conflrued, to be but during the Eftate. Ina Writ of Parti-
tion there are twoJudgements ; the fitft, That Fiet Parritio ; Second
ly, When the Partition is made and returned; the Judgement is, That
feet firma & fabilss Partivie. Gawdy Juftice, The Writ is to be devi-
fed upon his or their Cafe or Cafes, therefore the'Party ought - to fhew
his €afe in fpeciall, and what Eftate he hath. * And it is no anfwer that
he cannot know the Eftate of the Defendant : foriga Precipe at the
common Law, he ought to take notice of the Eftate of the Tenant, or
otherwife his Writ fhall abate for the migpr'iﬁon of it; Sorif he bring
itagainfta Termor it isnot good. And if the Statute of 31. H. 8.
had only been made, and not the Statute of 32.H. 8. If he had brought
a Writ of Partition upon the Statute;, he ought to have fhewed that he
had an Eftate of Inheritance againft whom he brought the Writ. Suit
Juftice agreed with Tanfie/d in the whole. Gawdy was firongly of the
other fide, That he ought to fhew within the purview of which®tatute
he was ; and if he will enable himfelf by Law to bring the Writ, he muft
enable himfelfe to bewithin the Law. And he faid, That Temples Cafe
was adjudged , as’ it was accordingly vouched by Ceok before. -

- MC;J.;V
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Mich. 28,29. Eliz. in the King’s Bench.

98  Dennie and TurRNER’s Caf;c.

N A&ion was brought upon the Statute of §. E/iz. for Per-
A jury ; - and the Plaintiffe did {declare, That where an A&ion of
Debt was brought Hil. ultimo preaterito, 27. Elizabeth whereas in
truth the A&ion in which he was perjured was, Hill. 28. Eliz. And fo
the recitall did miffe the Record. - Barsler argued upon the Cafe put
in Leicefter and Heydons Cafe, in Plowdens Commentaries, where time,
place, and number, ought to be obferved, otherwife allis void; alfo
he faid, Thatif the party fhould recover here, upon a Perjury, com-
mitted upon a Record of 27.E/iz. and fhould alfo recover in” another
Adion upon the Statute of 5. E/iz. for aPerjury in'an A&ion begun
28. Eliz. that he fhould be double charged. Caok, He cannot bee
double charged, for it is betwixt the fame Parties, and in the fame
Caufe, and only a Circumftance is miftaken. Clench Juftice, It is need-
full to fhew in what A&tion the firft Perjury was committed ; for if hee
" fayin Trefpafle, whereas in truth it was in Debt, all is nanght. Gandy
Juftice, If no Action be alledged, he cannot fue upon the Statute of
§- Eli=. But the Cafe wasupona fpeciall Verdict, and the Verdi&
did find that the Action was brought at another time then any of the
Parties had alledged : And that Variance was firft found by. Verdia,
and no mention made of it before; and therefore Cook faid it was™
void ; forhe faid, That by the book of 22."Af 17. The Jury cannot
find any other thing then the Parties have alledged : For there the Jury
found a dying feifed after Judgement in a Recovery ; whereas 3 dying
feifed was alledged, and did not fay aftet a Recovery. ’

Mich. 28,29. Eliz, in the Kings Bench.
99  EcrintoNnand Aunsec’s Cafe, .

IN an A&ion upon the Cafe for Words ; the words were thefe, Thou
arta Cofening Knave, Crowner, and haft cofened many of thy
Kindred of their Lands. Cook, Itisadjudged, That Cofener will bear -
no Action; for the words are to&) generall. Andthe word [Cofener]
doth not go to the Office in the Pkincipall Cafe : alfo the word [ Cofe-
ning] is a word abufed ; 30. H. 8. Br. e dition #pon the. Cafe 104.
Falfe -
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Palfe parjured man bears an A&ion ; but falfe man without[ Perjured ]
will béar no A&ion, and is nothing elfe but falfe and fraudulent.
There was a Cafe, asCook faid, betwixt Ofborze and Frirrell ; You did
robbme, and took away my Evidences.anda Sub pena. And it was
raled, Thatno Action did lie for them: And there it was holden,
That the word [And]wasa Copulative. Kirty.’s Cafe, Thoun art a
crafty cofening Knave, and haft cofened many of thy Kindred: Ad-
judged not Actionable. Snagg Serjeant contrary, That the A&ion li-
eth; for he faid, That a Crowner is fworn to' do his Office; and if he
be falfe and deceitfull in his Office, then he is forfworn; and the word
[And] here begins a new fentence, and doth not expound the prece-
dent words, as the words [becaufe’] or [[in that] &c. - Clench Juftice
If the word Cofener had been left out, it had been a cleer Cafe that the
words would not have born an A&ion: Andif one do call him cofen-
ing Crowner, itiscleer, the words are Altionable. Gandy Juftice,
Weareto go ftrongly againft thefe kind of A&ions: If the words
[Cofening] fhall go and extend to the word Crowner, then cleerly
an A&ion doth lie, in refpe& of the Office : And then if [And7} and
altthe fubfequent words had been left out, yet the Action would lie.
Sazir Juftice, If there were words fuffictent before the word [And7 to
maintain an A&ion, the fubfequent words fhall not overthrow thofe
that went before: But ifthe words had been, Thou art a Cofening
Knave,Crowner, in cofening of thy Kindred ; the A&ion had not been
maintainable : but the word [ And7is notaword explantory as the
word [In7} is. The better Opinion of the Court was, That the words

were not A&ionable.

Mich. 28,29 Eliz. in the Kings Bench.

100 -

A ‘Man brought an A&ion upon the Cafe for fpeaking thefe words
of him, viz. He hath aided Pirats, contrary to the Lawes of

the Realme, and againfta Proclamationin that behalfe. Snag faid
That the words are not A&ionable, becaufe there wants the word
[ Scienter ] for an honeft man may unwittingly do fo : And if a
man chargeth one in an A&ion upon the Statute of §5. Elizuberh,
and declare that he faid, That he was perjured, contrary to the
forme ofthe Statute ; ~ hee alfo ought to fay, Thathee didit wil-
lingly and corruptly. (wok, True, if a man bring an A&ionupon
the Statute of 5. E/izaberh. But if he faith, Sucha one is a perjured
man generally, an A&ion upon the Cafe will lie, without faying wil-

lingly and corruptly. Alfo thofe words, viz. [ Contrary to the Lawes
of
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ofthe Realm) do imply Scienter ; for if it were not Scienter, it conld
not be contrary to the Lawes of the Realme. Clenche Juftice, I con--
ceive that the word. [ Scienter ] is a materiall word in this Cafe; and
vouched the Lord Shandoes Cafe, where one faid, That he was a main-
tainer of Theeves, and it was adjudged that the A&ion would lie. It
was one Sidenbams Cafe, Where one faid, Thata Robbery was done,, .
and that fuch a one {melt of it; and an Action was bronght for the
words, and adjudged, That an Acion would lie. And the wordshere
are as forcible, asifhe had faid Scienter ; and the Cafe was adjourned
for the fearch of prefidents-untill the next Terme..

- Mich. 28,29. Eliz, in the Kings Bench.

IOL :
IF two men bedpar'tnersof Merchandizes in one Ship 5 and one of them-
; appoints and makes a Fa&or of all the Merchandizes ;, It was mo--
ved by Godfrey, and not denyed by the Juftices, That both of them may,
have feverall Writs of Account againft him, or they may joine in one. -
Wiit of Account,ifthey pleafe.. uere of that. ’

Mich. 28,29. Eliz. in the Kings Bench.

roz )

 Man made a Contra& with another man, when he dwelt in the.

City of London ; and afterwards he who made the Contra® went -
from the City and dwelt within the ciugme Ports;and he being afterward.
impleaded in the Kings Bench upon the Contrad, claimed the priviledg.
of the cingue Ports; which according to 12.E.°4.is, That. thofe of the -
cingue Ports fhall not be fued elfwhere then within the cingue Ports. Suit
Juftice faid, Thatthat was true, for any matter or caufe arifing within
the cingue Ports: But-otherwife, if a man do enter upon a Bond of One .
hundred,or One thoufand Pound, and then go and dwell in the cingne
Ports;perhaps fo the Obligee might lofe his Debt. And it was adjudged.
That the Defendant fhould not have Priviledge. . e

-
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Mich. 28, 29. Eliz. inthe Kings Bench.
103. Sir JErvIs CLirTON’s Cale.

N a QwoWarvants. The Information was, That where the De-
fendant was feifed of a Mannor, andof a Houfe within it, Fhat
heclaimed to havea Court or View of Frankpledge infra meffuaginm
prediGum ; and further it was, that Séne aligna Conceffione five autbori-
rate ulurpavit Libertates pradittas. The Defendant pleaded, That
Non ufurpavit Libertates pradict’ infra Meffnaginm preditum, modo ¢5-
forma. Piggor, The Plea is not good ; for the naturail Anfwer toa
Duo Warranto is, either to claime or difclaime, and he doth do nei-
ther ofthem ; And if a man will tender a generall iffue, he ought fo to
tender it as the Nature.of the A&ion doth require. That he was never
feifed after time of memory is no plea in Refcous. In Debt rein arere, is
no plea, but he ought to anfwer to the Beber. The fpeciall matter al-
ledged in the Action, ought to be anfwered, and the generali not to
be pleaded ; asitis pleaded here, Now #furpavit, ¢rc. as in 21. E.3.
Detinue of Charters was pleaded in a Writ of Dower ; and the faid,
That fuch a one was feifed, and did enfeoffe her, and her Husband ;
and {o the Deeds did belong unto her. The Partie fhall not traverfe,
that they did not belong unto her ; but muft anfwer unto the efpeciall
matter : viz. the Feoffment. Alfohe faid, Zwod non afurpavir, ese.
infra Meffuaginm praditum ; where he ought to have fad, Infra
Manerinm praditnm. An Account was brought upon a Receipt for
feven years, and the Defendant pleaded to two of the years; and iffue
was joyned uponit: Andit was adjudged error. Goafres. He ought -
to fay, Non ufnrpavit Libertates pradilias, nec earum aliqnam : for he
ought to anfwer fingulatim, as 4. H.7. Where one was bounden
that hee, and his fervants fhould keep the Peace; he fhall not fay
generally, thathe and hisfervants have kept the Peace; buthe ought
to anfwer for every one particularly ; So here he ought not to anfier
generally, Non wfurpavic Libertates preditas, &re. without faying,
Nec earnm aliquam. Alo it is naught, becaufe he faith, Nox ufirpavir
infra Mef[uagsnm pradittum, c-c. For although it be fufficient for us
to fay, Yuod nfurpavit infra (Me([nagium prediétum ; becaufe if hee
hath ufurped upon any gart of the Mannor, Ufurpavit infra CMane-
rium ; yetitis not good for him to anfwer fo: for if he hath ufurped
in any part of the Mannor, although not in the Mefluage, it is {uffi-
cient forus: as 33.H.8. Br.Travers/ansceo. 367. Information was
in the Exchequer, eo g#0d the Defendant ligd bought certaine Wools
2 of
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Of w. N. contra formam Statuti, where he is not a Draper, nor was:
a Draper. It is noiffue, that he did not buy them of #w, N. but hee
ought for to anfwer, that he did .not buythem modo & forma. For
whether he bought them of #. N. or of .§. it is not materiall, for
that is not traverfable; but the buying contrary to the forme of the
Statute is the matter traverfable : Befides,he doth not anfwer, that he
hath thefe Liberties Conceffione, or Anthoritare Regia. And it followes,
neceffarily, That if he hath them not by Royall Authority, that then
he hath ufurped them: as 3. H.6. and 35. H. 6. One alledged a -
Devife, that the Lands were devifable in fuch 2 Town, &c. And the
other pleads, That the Lands are not devifable; it isno plea, becaiife
he doth not anfwer to the Cuftome of the Town. So here hee pleads,
Non ufurpavir, but he doth not anfwer, Whether ;he hath them
Apwthoritate Regia, or not. Cook, The Queendemands Qwo warraxn-
to ? He fayes,. Non nfurpavit, Doth not that anfwer the queftion ?
Doubtlefleit 1s a dire& Anfwer : as 3.E.3. Itin.North, If he doth not
ufe any Liberty, a Quo warranto dothnotlie. And as to that Objedi~
on, That he ought to anfwer directly to your queftion,it is not fo ; for
31. E. 3. Voucher. I may vouch ina Quo Warranto, yetthere I do not
directly anfwer to your queftion. So in Tempore E.1.ibidem,in a Furis
wrram, is a Queftion, Whohath right: yet he is not bound diredly to
anfwer the queftion. 17. E.3.. he may plead the generall iffue. And it
iugmmdhdu\NMmamMgmeﬂMLwﬂmmwh&fmcwr/
not have an Acion ; that chere I may traverfeit : as 8.H.6.and 21.H.6.
upon the Statute of Maintenance. Ne mainteina pas,. is a good plea,
and yet it doth not anfwer to the fpeciall matter alledged. And upon
Non ufurpavir, all the fpeciall matter may be given.in evidence. 14.H.4.
‘Where oneischarged as Bayly of a Manor, Curam babens & adwini-
firationem bonorum ; thereitisa good plea to fay, That he was not his
" Receivor miodo & forma ; and thatfhall go tothe goods as well asto-
the Mannor: and fo is 49. £.3. Butit was objeGted, That the iffue is
mulriplex and uncertain,, for he mightufurp by A2efufer, ot non ufer 5
becaufe it had beenufed, and now it is not ufed ; To that I anfwer 3
That upon Now intrafir, or Not guilty ; he may givein evidences 1o0.
titles ; and the Court might be enveigled therewith as well as in
this iffue. Butthen it was objected, That he ought to f: ay, Non n(urpa-
vit Libertates predicias, nec earnm aliquam. 1 antwer, That he ought not:'
fo todo; forifa. 9uo warrants bebrought of 100. Manors, or Liber-
ties s Non nfurpavic mods & forma goesto them all. And he fhall not
fay, Non ufurpavit in hoc, nec in illo, nec in illo s The book before vouch-
edbmeﬁ%qa33.ELS.ofBuanofVVoobofIZS.E'notLaw; Bot
then it was further obje&ed, That he doth not anfwer whether he hath
them Awuthoritate Regia, or not 2 To that I anfwer, That is anfwered in
thefe words, edo & forma. Butnow letus fee. if the Information be

good,
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good,or not. For it was fhewed,that the Defendant was feifed of a Ma-
nor,within which there is an houfe,within which houfe he claims to have
a Court with view of Frankpledg,and to fummon the Tenants ad candem
Curiam 3 and this is uncertain, where he faith, ad eandem Cnriam : for
there are two alledged before, and therefore it is uncertain to which it
fhall be referred. Alfo he faith, that he claimeth to have a Court,and it
may be it is a Court of Pipowders,or Torne ; as 10.E.4.15. Where it is
faid, That an Indi¢tment was taken at the Court or view of Frank-
pledg,and there holden it was not good ; for it cannot be intended what -
Court. And asto that,that he fayesthat he clayms t¢ have a Court &c.
snfra Me([naginm pradiltum, ¢-c. and to call twelve men toit, and
that thefe twelve men ought to be of the Jury: there is an ancient
Reading which ‘goes under the namé of Frewicks Reading upon the
Statute of Ywo Warranto: And there it is holden, Thata Yuo War-
ranto doth not lie of the claim of a thing which cannot be claimed ;
as to claim Felons goods, or to pardon Felons: for thofe arethings
which lie onely inpointof Charter. If the claim be within the Mef-
"fuage, thenhe cannot call men out of the Meffuage : as if he claime
within the Manor, hee cannot call men out of the Manor. Buta man-
may have a Leet belonging to a houfe, orwithin a houfe. Swuir Ju-
ftice, It is Habere ¢& renere infra Me(fnaginm pradicinm : and that he
may well do. A Quo Warranto contains but two things init: Firft,
it is demanded g#o Warranto hee claymes fuch Liberties. Secondly,
It chargeth him with a tortious ufurpation of them. And here 1n
the principall Cafe he hath anfwered to the ufurpation of them ; but
hee doth not anfwer, nor fhew by what title he clayms them. And the
like Cafe was adjudged here in this Court ; That Nox #furpavie
modo & forma was no fufficient Anfwer. The Cafe was adjourned.

Mich. 28,2 9. Eliz. in the Common Pleas.
Intratnr ?—Viﬂit. 28, E/. Rot. 256.

104  LeEepEs and CRoMPTON’s Calfe.

A Leafe was made to 4. B.and C. upon Condition that they nor-
any of them fhould alien without licence : And the Leffor made
a Licence that 4. B. or C. might alien : the fame isa good licence, not-
withftanding the uncertainty ; and thereby they have feverall autho-
rities to alien : As a Letter of Atturney to 4.or B..to make Livery ; but
a gift to 4. or B. is void for the uncertainty. Butifa licence beto 4.
and B. or C. fome conceived that 4, or B, might alien ;. but not C: E

¢ converfo..
Mich..

s
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Mich. 28, 29. Eliz; in the Commoh Pless.

105

T was agreed by the whele Court, That a Partition made by word
I betwixt Joyntenants, is not good. See Dyer 29. PL134. and 350.
P! 20.doth agree ; and fee there the reafon ofit.

Mich. 28,29.Eliz, in the Common Pleas.
| 05
T was holden by the whole Court, That if the Father do devife
Landsmunto his Son and Heir apparant, and to a ftranger, that it
is a good Devife ; and that they are Joyntenants for the benefit of
the Stranger. -

Mich. 28,29. Eliz, in the Common Pleas.

PO 106 FuLLeRr’s Cafe.

- A. Promifes unto the eldeft fon, that if he will give his confent
that his Father fhall make an Affurance unto him of his Lands!,
_that he will give him ten pounds: Ifhe give his affent, although no
affurance be made , yet he fhall maintain an A&ion upon the promife.
But at another day Periam Juftice faid, that in that cafe the fon ought
to promife to give his affent, or otherwife 4.had nothing, if his{on
would not give his confent. And fo where each hath remedy againft
the other, 1t is a good Confideration. In Hilary Term after, Fenner
fpake in arreft of Judgment upon the fpeciall Verdi&, That becaufe
that the Affumpfit is but of one parr, and the other is at liberty, whe-
ther he will give his confent or not ; that therefore although that hee
do confent, that hee fhall not recover the ten pounds. Alfo he faid,
That the promife was, that if hee would give confent that his Father
fhould make affurance to him : and here the affurance is made to 4.
to the ufe of the Defendant and his Wife in taile, fo as it varies from
the firft Communication jand alfo itisintail. Shuetleworth contrary ;
in as much as he hath performed it by the giving of confent, then when
he hath performed. It isnot to the purpofe, that he was not tyed b){rr a
crofle



Wifeman and Wallinger's Cafe. 95
“eroffe Affumpfirtodoit; but if he had not given his confent, he
fhould have nothing. At length Judgment was given for the Plaintiff.
And I’eri;;m/]uﬁice {aid in this Cafe,. That if a covenant be to make an
Eftate to 4. and it is madeto B. to the ufe of 4. that he doubted whe-
ther that were good ornot.-

—

Mich. 28,29 Elix, Inthe Common Pleas.
Intratwr Hill.28. Eliz. Rot.1743.

107  WisEMAN and WaALLINGER’s Cafe.

. Man feifed of two Clofes called Bl. Acre, makes a Leafe of them’
"\ rendring Ten Shillings rent’: The Leffee grants ali hisEftate in
one of them to 4. and in the other to B. The Leflor doth devife all his’
Land called Bl. Acre in the tenure of 4. dnd- dieth. The Devifee brings:
an A&ion of Debt for the whole Rent againit the firft Leffee. And the
Opinion of the whole Court was, Thatthe A&ion would not li€, be--
caufe they conceived, That but the Reverfion of one Clofe paffed, and
alfo chat the rent fhould net be apportioned in that Cafe, becaufe a
terme is out of the Statute ;- and a Rent referved upen a Leafe for years
{hall not be apportioned by the a& of the Leffor ; as wherehe takes a
Surrender of part of it. But otherwife by A& in Law ; as where the
Tenant maketh a Feoffment:in Fee of part oftheLand, and the Leflor
entreth. And at another day Auderfon ChiefJuftice faid, That if the
Leffor of two Acres granteth the Reverfion of one Acre,. that the

whole Rent is extinct. .

Mich. 28,29. Eliz, inthe Common Pleas

108
' Leafe foryearsis made of Land by Deed rendring Rent; the-
_A Leffee binds himfelfe in 2 Bond-of Ten Pound-to perform aif Co-
venants and Agreements contained in.the Deed ; the Rent is behind | .
and the Leflor brings an Aéion of Debt upon the Bond for not pay-
ment of the Rent ; the Obligor pleads performance of all Covenants
and Agreements ; the Leffor faies, That the Rent is behind ; it was hol+
den, That'it is no Plea for the Obligor to fay, .That the Rent was ne-
ver demanded : Butin this Bar-he ought to have pleaded, . That he-had
performed.all Covenants and Agreements, except:the payment of
the Rents.- Andas to that, . That-he was alwayes ready to. have paid
i,



96  Hollenfbead againft King.

i, if any had come to demand it; butasthe firft Plea is, it was held
not to begood. Andasto the demand of the Rent, th§ Court was of
_opinion, That it was to be demanded, forthe payment of the Rent is
contained in the word [Agreements] and notinthe word [ Cove-
nants ] : and then ifhe be not to performe the Agreements in other
manner then is contained in the Deed; of that agreement the .
Law faith, That there fhall be a demand of the Rent : But if the Lef-
fee be particularly expreffed by covenant to pay the Rent, there he is
bound to do it without any Demand.

Mich.28 29. Eliz. in the (ommon Pleas.
109 HoLLENSHEAD againft Kine.

Y Homas ‘Hollenfbead brought Debt againft Ralph King upon-a Re-
Tcovery in a Scire facias. in Londonupon a Recognizance taken inthe
Inner or Oufter Chamber of London ;* and doth not thew, Thatitisa
Court of Record ; and that they have ufed to take Recognifances and
Exception was taken unto the Declaration, and a Demurrer upon it;
and divers Cafes put, That although that the Judgement be void,
that yet the Execution fhall be awarded by Scire factas; and the party
fhall not plead the fame in a Writ of Exror.  But Periam Juftice took
this difference, Where Execution is fued upon fuch a Judgement, and
where Debt is brought upon it: for in Debt it behoves the Party that he
have a good Warrant and ground for his’A&ien, otherwife he. thall
not recover ; but upon a voidable Judgement he fhall recover, before it
be reverfed. /

Mich. 28 ¢ 29 Eliz, In the 'Comf\noh Pleas.

Intratwr Trinit. 28. Eliz.Rot.507.

-

110 CosTarp and WiINGFIELD’s Cafe,

IN a Replevin, the Defendant did avow for Damage Feafans by the
commandment of his Mafter the Lord Crowmweli - The Plaintiffe by
way of Replication did juftifie the putting in of "his Cattell into the
Land, in which, &c. byreafon that the Towne of N. is an ancient
Town, and that there hath beena ufage, time out of mind, That eve-
ry Inhabitant of the fame Towne had had common for all his cattel
Levant and Couchant in the fame Town ; and fo juftified the putting

n
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in ofhis cattell. The Defendant faid, That the houfein which. the
Plaintiffe did inhabite in the fame Towne, and by reafon of Refidency
in which houfe he claimed common,was a new houfe built within 30.
ygars, and within that time there had not been any houfe there ; and up-
j;l that Plea, the Plaintiffe did demurr in Law: ~ Shureléworth Serdeant
for the Plaintiffe, That he fhall have common fer caufe of Refiance in
that new houfe ; and the Refiancy isthe caufe and not the Land, nor
the Perfon; and to that purpofe he cited 15. E. 4.29. And heagreed
the Cafe, Thatifthe Lord improve part of the Common, that hefhalt
not have common for the Refidue, becanfe of the fame Land n ewly
improved ; for he cannot Eprcfcribe forthat which ts improved by 5.4
2.But here he doth prefcribe not in the petfon, or in or for anew thing ;
but that the ufage of the Towne hath been, That the Inhabitantsthall
have common, and that common is not appendent, nor appertinent,
nor in grofle, by N cedbam 37 H. 6. 34. 6. Befides hefaid, That ifthe-
houfe of a Freeholder who hath ufed to hdve fuch common fall .d own,
and he build it up again in another place of the Land, that he fhall have
common as before. And he puta difference betwixt the cafe of E ffo-
wers, and this Cafe ; where a new Chimney is fet up, for that makes a
new matter of charge : -and he much ftood upen the manner of th Pre-
fcription. Gaady Serjeant contrary, and he took Exception to the Pre-
fcription ; for he faith thatit is ant:gua villa, and doth not fay time
out of mind ;-and fuch isthe Prefcriptionin 15. £. 4. 29. 2. and1f it be
not a Town time out of mind,&c. Le cannot preferibe that he hath u-
fed time out of mind, &c. And he faid, That if it fhould be Law,that e-
very one who builds a new houfe fhould have.common,it hould be pre-
judiciati to the Ancient Tenants, or impare the common ; And fo one
who Rath bt a fittle fand might build 20 houfes,and fo an infinite num-
ber,and every houfe {hould have common, which were not reafon A#-
derfon chief Juftice,.He who builds a new houfg cannot prefcribe in’com-
mon, for then a prefcription might begin at this day,which canno t be ;
and he infifted upon the generall lofs to the ancient Tenants. Pcriam
Juftice, Ifit fhould be Law, that he fhould have common, then the be-
nefit of improvement which the Statute giveth to the Lord fhall be ta-
ken away by this means by fuch new buildings,which is not reafon: So
as all the Juftices were of opinion,That he fhould not have common:but
Judgement was refpited untill they had copies ofthe Record. And
Hillary Term following, the Cafe was moved again ; and eAnderfon
and Periam were of Opinion as they were before, and for the fame rea-
fons. But windbam Jultice did incline to the contrary : But they did all
allow, That he who new bulidsan old Chimney fhall have Eftovers,
fo a houfe common. So if a boufe fall down,and the Tenant build it up
again in another place. Periam If a inan hatha Mill and a Watercourfe
time out of mind, which he hath ufed to cleanfe; if the Mill fal

o down’,
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down, ardhe fet up a new Mill, he fhall have the liberty to cleanfe

the Watercourfe as he had before.. And that Terme Judgement was
given for the Defendant,to which windham agreed. ‘

Micb 28, 29. Eliz, inthe Common Pleas. |

111

IN a Replevin, the parties were at Iffue upon the Property, and it was:
found for the Plamntiff, and Damages intire were affefled ; and not
for the taking by it felf, and for the value of the Cattell by themfelves;,
for the Judgement upon that is abfolute and not conditionall ; and alfo.
if the Plaintiffe had the Cattell, the Defendant might have given the
fame in Evidence to the Jury, and then they would have affeffed Da-
mages.accordingly, viz..but for the taking. ’

Mich.28,29. Eliz. inthe (ommon Pleas.

: 112
A. bargaineswith B. for twenty Loadsof Wood, and B. promifes.
¢o deliver them at D. ifhe fail, an A&ion upon the Cafe lieth. But P¢-
riam Juftice faid, Thatupon a fimple contra& for wood upon an impli-
cati ve promife,an A<tion upon the Cafe doth not lie. - Rodes Juftice, I
by failer of performance the Plaintiff be damnified, to-fuch a fum ; this:
Adion lieth. ]

Mich.28,29 Eliz. inthe Common Pleas. -

II

'A Leafe of Lands ismade excepting Timber-Woods, and Under-

woods.. And the queftion was, Whether Trees Sparfim growing
in Hedge rowes and Paftures, did pafle. .And difference was taken.
betwixt Timber-wood being one Wood, and Timber Woods bej ng’
feverall Words (afthough it bee Arbor dum crefiir, lignum. dum
crefcere nefcit ) yet in common fpeech thatis faid Timber, which
is fit to make Timber. Then it was moved, Who thould have the:
. Lops and Fruits of them, and the Soile after the cutting of them
downe; and alfo the Soile after the Under Woods. and as to
that, a difference was taken, where the words are génerall'y, “All

i woods 3
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woods; and where they are his woods growing. Aadin fpeaking
of that cafe, another cafe was moved: viz. If a ftranger cut down
woods in a Forreft, and there is no -fraud or collufion betwixt him,
and the owner of the Land ; Whether the King:fhould have them, or
the owner ofthe Soile 2 And it was holden, That the owner of the
Soile fhould have them ; and yet the owner could not cut them
downe, but is to take them by the Livery of one appointed by
the Statute. ‘ | '

-~

" Mich. 28,29. Elig. inthe Common Pleas.

. 11 4..

A. makes a Leafe of Landsto B. for ten years, rendring rent. And
B. covenants to repaire , &c. Afterwards 4. by his Will, devi-
feth, .that B. fhall have the Lands for thirty years after the ten years,
under-the like Covenants as are comprifed in the Leafe. . Fenner moved
itasa queftion, If by the Devife thofe which were Covenantsin the
firft Leafe, fhould'be Conditions in the fecond ; for they cannot bee
Covenants for want of a Deed; And if they fhould not be Conditions
the heir of the Leffor were without remedie, if they were not performed,
A Devife for years paying ten pounds toa ftranger, is a Condition,
becaufé the firanger hath no other remedy. Gaxdy Juftice, By the
Devife to him to do-fuch things as he was ‘to do by the Leafe, makes
it to be a Condition : whichwas ina manner agreed by all the other
Juftices. Yet Periam and Rodes Juftices, {aid, That the firft Leafe was
not defeifable for not performance of the Covenants; nor wasit the
intent of the Devifor, that the fecond fhould be fo, notwithftanding
that his meaning was, that he fhould do the fame things: Periam,
The Covenant is in the third perfon, viz. Convenrnm, e Aggreatnm
eff. And fee 28.H.8. Dyer, where the words, Nou licer to the

Leffee to affigne, make a Condition.

Mich. 28,29. Eliz. in the Common Pleas.

115. BaARBER and TorEsreILD’s Cafe.

A. being Tenantin taile of certain Lands, exchénged the fame
with B. B.entred , and being feifed in Fee of. other §Lands, devi-
fed feverall parcels thereof to others, and amongft the reft a particu-

lar eftate unto his heir ; Provifo, That he do not re-enter nor claim any
O 2 ' of
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of his other Lands in the deftrucion of his Will. And if he do; thay
then the eftate in the Lands devifed to him- to ceafe. 4. dieth,
his iffue entreth into the Lands in taile, and waives_ the Lands
‘taken in Exchange; and before any other entry, the heir of B.
enters upon the Land which was given in Exchange; and the o~
pinion of the whole Court. was, That it was no  breach of-
the Condition, becaufe that was not the Land of -the Devi-

“for at the time of the devife; therefore, it was out of.the Con-
dition.

Mich. 28,2 9;Eliz-,. Tn the Conimon Pleas.
116. PLymrron’s Cafe.

‘A N Ad&ion of Debtwas brought by one Plymipron and his wife; -
AExecutors of one Dorrington, upon a Bond with Condition to-
petform Covenants, of an Indenture of Leafe, whereof. one Cove:
nant was, That he fhiould pay forty fhillings yearly at the Feaft of the-
Annunciation, or within fourteen daysafter. And the breach afligned.
was for not payment at fuch a Fealt in fuch ayear. The Defendant.
faid, That hee paidit at the Eeaft; upon which- they were at iffue..
And upon evidence given to the Jury , .it appeared, That the fame
was not paid at the Feaft, but in eight dayes after it was paid..
And the opinion of the Court was, That by his pleading,. that hee.
had paidic at fuch a day certain, and tendring tﬁat for a fpeciall,
iffue, That hee had made the day part of the iffue,, and -then
the Defendant ought to have proved the payment upén the ve-
ry day : But if the Defendant had pleaded, That hee paid: it.
within' the fourteen dayes, wiz. the eighth day, &c. that had.
not made the day parcell of the iffue; but then hee might have
given evidence, that he paid it at another day, within the four--
teene -dayes : Then for the Defendant it was moved, That the
Plaintiffe had not well-afligned the breach ; in faying that he had-
not paid it atthe Feaft ; without faying, Nor within the fourteen’
dayes. But the Court faid, That the Jury was fworn at the Barre,

and bid the Councell proceed and give in their evidence; for the
time to, take exception. was patk.

‘M;h,
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Mich.28, 2g. Eliz. in the Common Pleas.
| oy, '

IT' was the opinion of Anderfen Chiefe Juftice, and fo-entred by the

. Court, Thatif a Copie-holder doth furrender to: him who hath
a Leafe for years of the Mannor, tothe ufe of the fame Leffee, That
the Copie-hold eftate is extinct : For the eftate in the Copie-hold is
not of right, but aneftate at will, although that cuftome and pre-
fcripeion had fortified. it:  And #7ray faid, That it had been refolved
1, That if aCopie-holder accept a Leafe for years of the

by good opinion, That if a- _
Mannor, thatthe* Copie-hold eftate isextin& for ever.

Mich:28 29. Eliz, in the Common Pleas.

£1.8.

Nderfon Chiefe Juftice, and Periam Juftice, being abfent in a
A Commiflion upon the Queen of Scots,. Shattleworeh moved this
cafe rothe Court. If the Queen give Lands in taile to hold in Capi-
re, And afterwards granteth the Reverfion, how the Donee fhall fiold 2
Windham Juitice, and Feunner Serjant, The tenure inthis cafe is not in-
cident to the Reverfion; and the Donee fhall liold of the Queen,.
as in groffe ; and fo two Tenures in Capite, for one and the fame T.and,
And thereupon, windham Juftice cnxted 30. H. 8 Dyer -45,46. That
the Queen by no-way can fever the tenure in chiefe from the Crown,
And therefore, 4f the Queen do releafe_‘to her Tenant in Capite, tos
hold by a penny, and not'in Capite , it is a void Releafe; for the-
fame is meerly incident to the Perfon and Crown of the Gueen. Bur:
Rodes Juftice lield the contrary,»iz.That the Tenure in Capire doth not.
remain. But it was faid by #indbam, That if the Queen had referved a
Rent upon the gift intail;.the Grantee of the Reverfion thould have:
it; Alfo he faid, Thatthe Queen might have made the Tenure in fuch-
manger: viz. to hold of the Mannor, or of the Honor of D. Shusr/e—
worth. If Lands holden of the Mannor of D. come to the King, may
he give them to beholden of the Mannor of § ? that fhould-be hard.
windbam, 1did not fay, That Lands holden of one Mannor may be
given to be holden of another Mannor ; perhaps that may not beey-
but Lands. which is parcell-of any Mannor, may be given Ut fupra,

Mich:
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- Mich, 28,29. Eﬁ;{. in tbg gom:non Pleas.

- 119 ' '
Erjeant Fenser moved this Cafe : If Lands be giv_en to the Huf-.
S band and Wife, and to the heirs of their two bodiés, and the Huf-
band dieth leaving Iffue by his Wife, and the Wifé makes a Leafe of
the lands, according to_the Statute of 32. H.8. If the Leafe be good
by the Statute ? #indbam and Rodes Jutices, conceived, that it is a
good Leafe, Fenner, The Statute faith, that fuch Leafe fhall be good
againit the Leffor and his Heirs; and the Iffue doth not claim asHeir
to the Wife onely, but it eught to be Heir to them both: and he ci-
ted the cafe, That the Statute of R. 3. makes Feoffments good againft
no heirs but thofe which claim onely as Heirs to the fame Feoffors, &c.
"So here. Rodes Juftice, There the word [only] is a word of efficacy ;
And windbam agreed cleerly, That the Leafe thould biade the iffue by
the faid Statute of 32. H.8. _—

Mich. 28,29. Eliz. Inthe (CommonPleas.
120 ’ U
VAlMEﬂe] Serjeant moved this Cafe, If a man devifeth Lands in
V taile, with divers Remainders over, upon condition that if any
of them alien, or &c. that then he who is next heir to him to whom the
land ought to comeafter his deceafe, if the faid alienation had not been
made, might enter, and enjoy the land asif he had been dead, (But Ady
of the Temple faid, That the words of the Devife are, viz. That if any
ofthem alien, or &c. that then his eftate to ceafe, and hee in the next
Remainder to enter and retain_the land untill the alfener were dead.)
Rodes Juftice, The Devifeis good ; and an eftate may ceafe in fuch .
manner, {0 as it fhall not be determined for ever, but that his Heir after’
him fhall have it. And.he put the cafe of Scholeftica, Plow. Com. 408.
where-(Wefton fo.414.) was in fome doubt thatif the Tenant in taile had
had Iffue, if the Iffue fhould be excluded from the land; or whether .
hee fhould have the fand by the intent of the Devifor ? And there-
fore if it were neceffary to fhew that the Tenant in taile had not Iffue
But Dyer faid, thatthe words of the Will were that fuch perfon and his
Heirs who alien, or &c. fhould be excluded prefently ; fo as the eftate
by exprefle words is to be determined for ever. Bur it is otherwife in
this Cale. #indbam doubted of the Devife. Fenner cited phe Cafe,"‘

22.E,



Mich. 28,29. Evriz. 103

22.E. 3. 19. Where a Rent was granted, and that it fhould ceafe du-

ring the Nonage of the Heir of the Grantee, and it was good. 'Wwind~

bam , When a thing is newly created, he who creates it may limit it 1n-
fuch manner as he pleafeth. Fenmner 30.E.3.7. Det. 10. A Feoft-

ment ' was made, rendring Rent, upon Condition that if the Rent be

behinde, the Feoffor might enter , and retain guon(qme : there the

eftate fhall be determined pro tempore , and afterwards revived again.

windham, There the Feoffor fhall have the land as a diftrefs , and the

Free-hold is not out of the Feoffee. Feuner : The Book proves the cone

trary ; for the Feoffor had an A&ion of Debt for the Rent.

Mich. 28, 29. Eliz. in the Common Pleas.
121

IN a Formedon, the Tenant pleaded a Fine with proclamations: The-
Plaintiff replyed, No fuch Record. It was moved, that the Record
of the Fine which remairied with the Chyrographer , did warrant the
Plea; and the Record which did remain with the Cxffos Brevinm did
not warrant the Plea: and both the Records were fhewed in Court ;
and to which the Court fhould hold, was the queftion? Shustleworth,
To that which was fhewed by the Caffes Brevinm: and he cited the
Cafe of Fifb and Brocker, where the Proclamations were reverfed be-
caufe that it appeared by the Record which was thewed by the Cuftos
Brevium , that the third é)roclamation was alledged to be made the
feventh day of Jurfe ; which feventh day of June was theSunday : and’
yet hee faid, Tt appeared by the Record certified by the Chyrographer,
that it was well done, and yet the Judgment reverfed. Rodes Juftice,
There is no fuch matter in the fame cafe. And 26. E/. by all the Jufti-
ces and Barons of the Exchequer , in fuch cafe the Record whiekre-
mains with the' (‘uftos Brevisam fhall be amended, and made accordin
as it is in the Record of the Office of Chyrographer. windbam agreedgfi\
And afterwards the faid Prefident was fhewed, in which all the matter
and order of proceediné;s was fhewed and contained, and all the names
of the Juftices who made the Order. And by the command of the Ju-
ftices it was appointed, that the faid Prefident thould be written out
and fhould remaln in perpetnam rei memoriam. And the reafon of the
faid Order is there given, becaufe the Note which remains with the

Chyrographex is principale Recordnm.
Mich,.
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Mich. 28, 29. Blix. in the Common Pleas.
ERET 122, :

- N Infant was made Executor, and Adminiftration was com-
A mitted unto another, dnrante minore etate of the Executor;
and that Adminiftracor brought an Ad&ion of Debt for money due
to the Teftator, and recovered, and had the Defendant in Execy-
tion; and now the Executour 1s come of full age. Fesner moved
that the Defendant might be difcharge;.Lout of Execution, becaufe
the Authority of the; Adminiftrator is now determined; and he
cannot acknowledge fatisfation, nor make Acquittances, &c. #ind--
bam Juftice, Although the Authority of the Plaintiffe bee determi-
ned ; yet the Recovery and the ]udgf:ment do remaine in force.
But perhaps you may have an edwdita gquerels. But I conceive,
That fuch an Adminiftrator cannot have an Adion ; for he is ra-
ther as a Bayliff to the Infant” Executor, then an Adminiftrator
Rodes agreed! with him, and he faid, I have feen fuch 2 Cafe before
this time, viz. Where one wasbound to fuch a one to pay a cet-
taine fum of money to him, his Helrs, Executors, or Aflignes :
And the Obligee made an Infant his Executor, and adminiffration
was committed during his minority, and the Obligor paid the
money to-that Admintftrator; And it was a doubt ~whether the
fame was fufficient, and fhould excufe him, or not.  And whether
he ought not to have tendred the money to them both. Fenner,
That 1s a ftronger Cafe then our C'afe:' One who is FExecutor
of his own wrong, may pay Legacies, and receive Debts, but
he cannot-bring -an A&ion. #indbam, Doth it appear by the Re--
cord, when the Infant was made Executor, and that Adminiftration
was committed as before? Fenner, Notruely. Windbam, Then you
may have an Andita qmreln}z uponit. Feuner faid, So we will. Note
Hil. 33. Eliz. inthe Exchequer. (Miller and Gores Cafe, An In.
fant pleaded ina Scire facias upon an Affignement of Bonds to the
Lueen, That Saint-Foi ws and Eley were  Adminiftrators during his
minority. And it washolden by the Court to be no plea. Bug he
ruled to anfwer as Executor. o : 7

Mick.
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Mich.28,29. Eiiz, inthe Common Pleas.
o123 0

SHggeﬁion’Was made, that a Coroner had not fufficient Lands with-
&) in the Hundred; for which a Writ ifflued forth to choofe another ;
and one was chofen. Itwasmoved by Serjeant Snag, If theceby the firft
Coroner did ceafe to be Coroner prefently, untill hebe difcharged by
Writ. Rodes and Windham Juftices, He ceafes prefently, for other-
wife there fhould be two Officers of one Coronerfhip, which cannot be.
Alfo the Writis Quod loco 1.S. eligi facias, Gc. unum Coronatorem ;
and he cannot bein place of the firft, ifthefirfk do not ceafeto be Coro-

ner. So ifany be made Commiflioners, and afterwardsothers aremade -
Commiffioners in the fame caufe, the firt Commiffion is determined.
Snagg faid, Thatinthe Chancery they are of the fame Opinion; but
Fitz, Nat. Breviums 163. N. is, That hee ought ro be difcharged by

Writ. '

‘Mich. 28,29 Eliz inthe "Cbmmqn ’Pléqa,f e
-

N an A&ion of Debt brought againit Leffee for yehrs for rent ; he
I pleaded, That the Plaintiff had granted to him the reverfionin Fee,
which was found againft him. #walmefley Serjeant moved, Whether
by that Pfea he had forfeited his terme or not.  Rodes and windbam Ju-
ftices, He fhall not forfeit his Term ; and Rodes cited 33. E. 3. Fudge-
ment 255: ‘Where ina Writ of Walte the Tenant claimed Fee, ‘and it
wasfound againft him, that hehad but an Eftate for life, and yet ic
was no Forfeiture. - Fenner and Windbam, Itisa ftrong Cafe, for there
the Land it felfe is in demand, but not fo in our Cafe. Rodes, The
Tenant fhall not -forfeit his Eftate inany Adion by claiming of the
Fee-Simple , but ina Quid juris clamat. Walmefley and Fenneér,
Where he claimesin Fee generally, and it is found againft him, there
perhaps hee fhall forfeit his Eftate; but wherehe fhewes a {peciall
conveyance , which refts doubtfull in Law, itis no reafon that his
Eftate thereby fhould bee forfeited, although it be found againft
him. Rodes, 6. R.2. Z#uid juris clamar 20. The Tenant claimed
by fpeciall conveyance, andyet it was a forfeiture. But in the prin-

P cipaji
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cipall Cafe-at Bar;. he and #indham did agree cleerly, That it was no
forfeiture. ,

Mich. 28,29 lEliK. In the Common Pleas.

EE 125 C

A N A&ionupon the Cafe was brought, becaufe thatthe Defendant
Ahad fpoken thefe words, viz. That the Plaintiffe hath faid many
aMaffeto 1S, ¢rc. eAnder(on Chief Juftice, Prima facie, did feem to
inicfine, That no A&tion wotld lie for the words, altheugh that a Pe-
nalty is given by the Statute againft fuch Maffe-Mongets. Feor he faid,
That no A&ion lieth for faying, That one hath tranfgreffed againfta
Penall Law. Periam Juftice contrary. AnderfonJf 1 fay to one,That he
" isa difobedient Subje&,no A&ion lieth for the words.?Windham Juftice,
That is by reafon of the generality. Puckering,No Action lieth for: the
flandering of orte in a thing, which is but malum probibitum.  Periam,
The faying of Mafleis Malum in(e. Puckering, If1 fay to one, That
‘e hath eaten flefh on Fridayes, an A&iondoth not lie for that. Pe-
riam, Is that fike this Cafe? Note, the Declaration was uncertaine,,
viz. The places where the Maffes were faid, &c. were not allédged, nor
the day when they were faid,&c. And therefore Periam faid,that the A-
&iondid notlie, forit might be that the Maffes were celebrated in.
France, ot fome other-place out of the Kingdom : And the Statute doth
‘not appoint any penalty , If they be not indicted thereof within the:
year and a day, &c.

Mich. 28,29. Eliz. in the Common Pleas.
126

- A N A& of Common Councell according to the Cuftome of the City’
A of London,was; By which it was Decreed, That none thould bring
any Sand, nor fell, nor ufe any within the City or Suburbs of Londen,
but that only which wastaken out of theRiver of ‘Thames, &c. And.
that ifany didthe contraty, that he fhould forfeit for the firft fault
fivePound, and for the fecond fault Ten Pound, to be recovered in
an Action of Debt , wherein no Effoine, Prote&ion, or Wager of
Law fhould be allowed.  And fucha Plaisit, for the forfeiture of Oge-
hundred and twenty Pound wasremoved out of London into the Com-
mon Pleas bya Writ of Priviledge : and it was debated amongft the-
Juftices- and Serjeants,. Whether the Plaint fhould be remanded or
not.  Aider(on Chief Jultice, Windbim and Periam Juftices,did great-

ly
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1y fpeak againft the faid A&, notonly for the matter and fubftance
ofthe A&, butalfo forthe forme ofit. -1. They were-informed by
Swnagg Serjeant, Thac the faid Thames Sand was a great deal worfe
then the Land Sand, and yet the price ofthe fame was greater, and
the meafure of it lefle: For of the Thames Sand there were but
eleven Bufhels to make a Load : and of the other. Sand there
wete eighteen Bufhels, which, he faid, was a very great Deceit and
Mifchief. And 2. theyfaid, That is againft reafon, thatanyFreeman
thould be fo reftrained from Merchandizing and felling.  And al-
fo it might concerne the Inbetitances of fome who might have Sand
in their Lands. Alfo the faid Juftices faid, That they were very
prefumptuous in making A&s fo Parliament-like, viz: That ne Ef-
foine, Proteftion or Wager of Law fhould be allowed, &c. and
that they did arrogate to themfelves too- high Authority : . And
they ftirred up the Plaintiffe at the next Patliament to exhibite a
Bill againit them for it, and ro fue them in the King’s Bench for
their prefumption and infolency in that their dealing ; and faid,
That it would fhake their Liberties, and grow to a greater matter
then they thought or were aware of. And thereupon Auderfon ci-
ted the Cafe 22. H. 8. Where Sir Edward Knightly, Executor of
Sit william Spencer, made certain Proclamations in certain Townes,
That Creditors coming in, and proving their Debts; that they
thould be paid ; and for that Prefumption hee was committed to
the Fleet, and was fined Five hundred Marks. And hee faid,
That fuch were the Mifdemeanors of Empfos and Dadley.

Mich. 28,29. Eliz; in the Common Pleas.
127 Boxk and MounsLowe’s Cafe.

THomm Boxe brought an Adion upon the Cafe againft fobu
Mounflowe, That the Defendant had flandred him, in faying,
That the faid Zhomas Boxeis aPerjured Knave, and that hewould.
prove, That he the faid Zhomas Boxe had forfworne himfelfe in the
Exchequer, &c. and fuppofed the faid words to be fpoken in London
4.Feb. 28. EL. Er predit® Johan. Mounflowe, per Johannem Lutrich,
atturnat’ [unm venit & defendit vim ¢ injuriam quando, ¢5c. Er dicig
quod preditt® Thomas Boxe altionem fnam verfus eum habere non debes,
quiadicit,qued pradiél’ Thomas Boxe being one of the Colle®ors of
the Subfidies before the fpeaking of the faid words, viz. A7 27.and
28. Eliz.in Curia Scaccaris apud weftminft’. did exhibit a Bill againft
the faid Jobn Monnflow, containing, Tlgtt the faid Fobn being affefled
5 -

mn
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in ten pounds in goods, The faid Thomas Boxe came to him,
-and-demanded fixteen fhillings eight pence, which the faid Fobn Aonn-
flow did refufe to pay, &c. And that demand _amd Fefufall was fuppo-
fed to be in London in Breadffreet. Et proverificatione pramiffornm ad
tunc & ibidem Sacramems® corporale per Barones prafar® T’.’)Oﬂ?ﬂd‘ Boxe
preftito. The faid Thomas Boxe fwore the .feud Bill in fubftance was
true, #bi revera the faid Fobn Momnflow did not refufe, &c. per guod
the faid Fobn Mounflow poftea, viz. preditle tempore qro . dixst _,de
praeﬁ;to 7 homa Boxe preditta verba, ¢c. prowut ei bene licyit. Fhe Plain-
tiffereplied, that the Defendant fpake the words dz injuria fua pro-
pria, abfque Canfu per prafar’ Fohannems Monnflow fuperins all'egizm,@"c.
&t boc petit quod ingquiratur per Curiam:Et pradilt defendens fimiliter. And
a Venive facias was awarded to the Sheriffe of Losdon, and it was found
for the Plaintiffe, and damages four hundred pound. And now it was
moved in arreft of judgement; that there was no good triall, nor the
iffue well joyned ; -for the iffue doth confift upon two pointstryable-
in feverall Counties : viz. the Oath which wasin the Exchequer, and
that ought to have beentried in Afiddlefex, ‘and the matter which he
affirmed by his oath to be, viz. the demand and refufall to pay the
Subfidie, &c. and that was alledged to be in London | and therefore
isthere to be tried, And the iffue viz.de injuria fna propria ab[que tali
caufs goeth to both ; for the #bi revera will hot mend the cafe, as
Periam Juftice faid, and both are materiall ; for the Defendant ought
to prove, that the Plaintiffe made fuch oath, and alfo that the -fub-
ftance and matter of the oath was not true, for otherwife the Plaintiffe
cannot be proved perjured. And therefore the Counties here (if they
might) thould have joyned in the triall. And the opinion of the
Court was againft the Plaintiffe ; for Anderfon and Windbam fard,
That if this iffue-could have been tried by any one ofthe Counties
without the other, It fhoud be moft properly and naturafly tried in
Middle[ex where the oath was made; for the perjury (if any were) was
in the Exchequer.But they faid,that the iffue here was i1l joyned becaufe
it did arife upon two points triable in feverall Counties, which coutd
not joyne : whereas the Plaintiffe might have taken iffue upon one of
them well enough, for each of them did go to the whole ; and if any of
them were found for the Plaintiffe, that he had fufficient caufe to
recover. Gawd: moved, that it {hould be helped by the Statute of 7g;-
failes, which fpeakes of mif-joyning of iffues. Anderfon, the iffue here
15 not, mif-joyned; for ifthe Countiescould joyne, the iffue were sood :
but becanfe that the Cdunties cannot joyne, it cannot be well
tried: But che iffue it felfe iswell enough. Wwindbam and Rodes were
of the fame opinion, that-it was not helped by the Statute : but
Periam doubted it. Aude(on faid, That if an iffue triable in one Coun-
tie be tried in another, and judgement given uponit, it is errout.

And



Mich.28,29 Ev1z. . 109

And afterwards Latrich the Atturney faid, That it was awarded,
that they fhould re-plead, Nota g#iz miram . for 1. The Statute of
32. H.8. Cap.30. {peaks of mif-joyning of procefle, and mif-joyn-
ing of iffues ; and admit that this cafe is not within any of thofe clau-
fes , each of them being confidered by it felfe; yet I conceive, it is
contained within the fubftance and effe& of them, being confidered
together. Alfo Iconceive, Thatitis within the meaning of both Sta-
tutes, viz. 32. H.8. Cap.30. and 18. El/iz. Cap. 14. tor I conceive
the meaning of both the Statutes wasto ouft delayes, circuits of acti-
ons and moleftations, and that the partie might have his judgement,
gpotwithftanding any defe& , if it were fo, that notwith-
anding that defe&, fufficient title and. caufe did appeare to
the Court. And here the Plaintiffe hath fufficient caufe to recover, If
any of the points of theiffue be found for him. For if it bee found,
that the matter and fubftance of the oath be found true (which might
be tried well enough by thofe in Londos) the Plaintiffe hath caufe to
recover ; Wherefore I conceive, that the verdi& in London is good
enough, and effeGuall: And note, That Redes faid, thathee was of
Councell in fuch a cafe in the Kings Bench betwixt Neved and Dent.

Mich. 28,29. Eliz, m the (ommon Pleas.
"~ 128 \

IN an A&ion of Trefpaffe, the Defendant pleaded, that at ano-

ther time before the Trefpaffe, he did recover againft the fame
Plaintiffe in an Ejeftione firme, and demanded judgement. And the
opinion of the whole Court was, That it is a good plea, prima facic,
and that the poffefiion is bound byit; for otherwife the recover
fhould be in vaine and upeffeuall. And A#derfon chiefe Juftice
faid, That if two claime one and the fame Land by feverall Leafes.
and the one recovereth in an Ejcétione firme againft the other ; that
if afterwards the other bring an Ejeétione firme of the fame Land,
the firft recovery fhall be a-barre againft him. Rodes faid, That hee
can {hew authority, that a recovery inan Ad rerminnm qriem prateriit

thall bind the poffeflion.

Mich. 28,29, Eliz, in the Common Pleas.

‘ 129
N Trefpaffe, the Defendant did juftifie as Bailiffe unto another

I The Plaintiffe replied that he took his cattell of, his own wrong;
with.
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without that that he was his Bailiffe. Anderfon chiefe Juftice, If one
have caufe to diftreine my goods, and a ftranger of his own wrong,
without any warrant or authority given him by the other, take my
goods not as Bailiff, or fervant to the other. And Ibring an A&ion of
trefpafle againft him ; can hejexcufe himfelf, by faying, that he did it as
my Bailiffe or Servant > Canhe fo father his mif-demeanours upon
anosher ? He cannot ; for once he wasa trefpafler, and his intent
was manifeft. But if one diftrein as Bailiffe, although in truch, he is not
Bailiffe ; if aftér he in whofe right he doth it, doth affent to it, he
fhall not be punithed asa trefpaffour ; for that affent “fhall have re-
fation unto the time ofthe diftreffe taken; and fo is the book of 7.
H.4. And allthat was agreed by Periam. Shutsleworth, What if hee
diftraine generally, not fhewing his intent, nor the caufe wherefore
he diftrained ? &c. ad boc non fuit re[ponfum. Rodes came to Anderfor,
and faid unto him, If I having caufe to diftrain, come to the Land,and
diftraine, and another ask the caufe why Ido fo? if I affigne a caufe
not true or infufficient, yet when an Acion is brought againit me, I may
avow or juftifie, and affigne any other caufe. Asderfon, That is ano-
ther cafe; but in the principall cafeclearly the taking is not good ; to
"which Rodes agreed. :

Mich. 28, 29. Eliz. m the Common Pleas.

130 Hoopis and WinscoMmp’s Cale.

IN an Attaint brought by Hoodie againft win/combe,8:c. One of the
Grand Jury was challenged, becaufe he was a Captain,and one of the
Petie Jury, was- his Lieutenant ; And it was holden by the whole
Court, that that was no principall challenge. #indbam, It hath been
holden no principall challenge, notwithftanding that one of the Ju-
rours was Mafter of the Game, and one of the Petit Jury was Kee-~
per of his Park. Andin that cafe, it was holden by all the Juftices,
Thatif a man make a Leafe, rendring rent upon condition, that if
the renf be behind, and no fufficient diftreffe upon the Land, that then
the Leffor may re-enter ; If the Rent bebehind, and there be a piece
of lead, or other thing hidden inthe Land, and no other thing there
to be diftrained, the Leffor may re-enter; for the diftréeffe ought to
be open,and to be come by; for if it thould be otherwife faid a fufficient
diftrefle, one might inclofe money, or other things within a wall;
and thereby the Leffor fhould be excluded of his re-entry. "

Mich.
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Mich. 28, 29. Eliz. in the Common Pleas.

1 3 I

N a Quqre Impedir, the Plaintiffe counted, That the Defendant
being Parfon ofthe Churchinqueftion, was prefented to another
Benefice, and induted 15 Aprilis, and thatthe other Church became
void, &c. The Defendantfaid, That he was qualified ac fuch a day,
which was after 15 Aprilis, without that, that he was indu&ed 15 A4-
pritis.  And the Court was of opinion (Ander/on beingabfent) thatit
wasno good Traverfe, for he ought to have faid generally; without
that, that he was inducted beforethe day in whichhe is alledged to be
qualified. As if onedeclare in Trefpaffe done 1 Aprilis, and the De-
fendant plead a Releafe 1. Feb. he ought to traverfe without that, that

the Trefpaffe was done beforethe Releafe, by Periam Juftice.

Mich. 28, 29. Eliz, inthe Common Pleas.

132 Hacgs and HoME’s Cafe.

IN an Avowry for Damage- feafance; one pleaded a Leafe made unto

him by 1. 8. the other faid, that before the Leafe,/. §. did enfeoff
him; the other replied and maintained the faid Leafe ab/gue boc gnod
J.S. [eifitns feoffavie. Gawdy, The Traverfe is not formall | for the
word feifitus is idle, and ought to be left out ; for he cannot enfeoff if
that he were not feifed ; and it hath never been feenthat the feifin in
fuchCafe hath been traverfed ; but generally in Pleading the Tra
verfe hath been abfgne hoc, that Feoffavir, without fpeaking of fei-
fin, whichis fuperfluous. And fo was the opinion of the whole Court.

Mich. 28 29. Eliz, in the Common Pleas.

1 3
HE Queen granted Landsonto the Earle of Leicsfter by her Let-
ters Patents; the Patentee made a Leafe ofthe Land unto another.
Shartleworth moved it to the Court, Whether the Patentee ought to
thew the Letters Patents; and he conceived, He need not, becaufe he
hath not any intereft in them but the fame do belong only to the Earle.

As if aRent be granted to onein Fee, and he taketh awife and di-
eth



w2 Woed againft eAfband FoSter.
eth, andthe Wife bringeth a Writ of Dower, fhe is not bound to
fhew the firft Deed by which the Rent was granted to her Huf
band. becaufe the Deed doth not belong untoher. So hee who fires
for a Legacie, is not tied to fhew the Willbecaufe the fame belongs
to the Executor,and not him. Periam Juftice, The Cafes are not alike,
. for they are Strangers ‘and not Privies, buc the Leffee in the prin-
cipall Cafe deriveth his intereft from the Letters Patents, and thefe-
fore he ought to fhew them. =~ Rodes Juitice remembred T hrogmorton’s
Cafe, Com.148. a. where a Leafe was made by an Abbot to 7. §.
" and afterwards the fame Abbot made a- Leafe unto another to begin
after thé determination of the firft Leafe made to 7. §. and exception
was taken, That he ought to have thewed the Deed of the firft Leafe,
and the Exception was difallowed by the Court. Periam, That cafe,
is not like this cafe ; and he faid, That, as he conceived, the Léffee in
this cafe ought to fhew forth the letters Patents ; and if any Books were
~ againft his Opinion, it was marvellous.

Mich. 28,29 Eliz. in the (ommon Pleas.

I

N E intruded after the death o;f' Tenant for life, and died feifed,

and the land defcended to his Heire; and a Writ- of Intrufign
was brought in the Per againft the Heir ; and Gawdy Serjeant prayed
a Writ of Eftrepment qgainft the Tenant. And firft the Court wasin
doubt what to do; but afterwards when they had confidered ofthe
Statute of Gloucefter,Cap.1. in. the end of it, Anderfon faid, If the
Writbe in the Per, take the Writ of Eftrepment ; but if the Writ
be not in the Per, we doubt whether a Writ of Eftrepment will lie or
not,

Mich. 28 ¢ 29 Elix; In the Common Pleas.
135 Woobp againft ASH and FosTER.

Ertain Lands with a Stock of Sheep was leafed by Indenture ; and

the Leffee did covenant by the fame Indenture, to rc’ﬁore.’unto

the Leffor at the end of the Terme, fo many Sheep innumber as he
took in Leafe, and that they fhould be betwixt the age of two and four
years. Afterwardsthe Leflee granted the fame Stock unto ;a Stranger

viz. to Elizabeth winfor, who was the wife of A%z ; whereas in truth:

all
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all the ancient Stock was fpent. And it was holden by all the Ju-
ftices upon an Evidence given untoa Jury at the Bar, That when fuch
a Stock of Sheep is leafed for years, the principall Property doth remain
inthe Leffor, as long as thofe Sheep which werein ¢ffz “atthe time of
the Leafe, thould live ; but if any of them do die, and other come
in their roomes, then the property of thofe new Sheep doth belong
to the Leffee; and therefore theyheld, that the fecond Leffee thould
have fo many of the Sheep aswere left, and did remaine at the end
of the Leafe, and noother. And yet it was objected by walmefley,
That the Stock was entire, and thatas foon -as any other came in
the room of the ancient Sheep which were dead, thatthey were ac-
counted part of the fame ftock ; and although they be afldead, and
fo changed fucceffively two or three times ; yet (he faid) it fhall be
faid the fame ftock. And he refembled the fame to the cafe of a
Corporation, which although allthe Corporation die, and other new
men come in their places, it fhall be faid the fame Corporation. But
notwithftanding his Opinion, all the Juftices were of opinion as be-
fore. Walmefley faid, That agreeing with his opinion was the opinion
of all the civill Lawyers : but the Court was angry, and rebuked him,
that hedid in fuch manner croffe their opinions,and that he cited the o-
pinion of Civilians in our Law;and they refolved the contrary; and they
faid, thereis a difference betwixt the Leafe of other Goods; aad a leafe
of five Cattel ; for in the firft Cafe if any thing be added for mend:ing,
repairing, or otherwife by the Leflee, at theend the Leffor thall have
the additions, for of them he hath alwayes the property, and they are
annexed to the principall ; but Lambs, Calves, &c. are fevered from
the principall, and are the Profits arifing of the Principall, which
the Leffee ought to have, elfe he fhould pay his Rent for nothing :
And as to the iffue upon the Cepiz by Foffer | it was fhewed
That he did but ftay the Sheep inhis Manor, where he had Felo
lons Goods, Waifes, and Strayes, and that the Sheep were
ftayed upon a Huy and Cry ; and that he had taken Bond of one, to
whom he had delivered the Sheep, to render them to him who had the
right of them. And thac ftay was holden by the Court to be out of
the point of the Iffue ; For that he who doth ftay, doth not take.

Q- Mich.
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Mich.28,29. Eliz. in the ICommon Pleas.

136 TheHeirs of Sir Rocex LEwWkNOR
~and Forp’s Cale.

. Intratnr Pafch. 28, E'. Rot. 826. ‘

IR Roger Lewknor, feifed of wulingford Park, made a leafe thereof
S unto Ferd for years, and died: the Leflee granted over his term
to another, excepting the Wood: the term expired ; and now an
a&ion of Wafte was brought againft the fecond leffeé by the two
Coparceners and the Heir of the third Coparcener, her Husband being
tenant by the courtefie. And Shattleworth and §nag Serjeants did ar-
gue, that the a&ion would not liein the form as it was broughr. And
the firft Exception which was taken by them was, becanfe the a&ion
was generall , viz. Qusd fecit Vaftum in terrss quas Sir Roger Lewk-
nor pater preditt’ the plaintiffs | cujus haredes ipfa funt prafar® defend
demifit, cc. and the Count was, that the Reverfion was entailed by
Parliament unto the Heirs of the body of Sir Roger Lewknor ; and fo
they conceived,, that the Writ ought to have been {peciall, viz. cxjus
heredes de corpore ipfe funt. For they faid, that although there is not
any fuch form in the Regifter, yet in nove cafn novam remedinm eff ap-
ponendum : And therefore they compared this cafe to the cafe in Firz,
Nat. Brevinm §7. ¢ viz. If land be given to Husband and Wife, and
to the Heirs of the body of the Wife, and the Wife hath iffue and dieth,
and the Husband committeth Wafte, the Writ in thatcafe and the fike,
fhall be fpeciall, and fhall make fpeciall recitall of the eftate : And
fo is the cafe 26. H. 8.6. where Ceffuy que ufe makes a leafe; and the .
leffee commits Wafte : the action was brought by the Feoffees, con-
taining the fpeciall matter ; andit was good, altheugh there were not
any fuch Writ in the Regifter, cujus haredes de corpore :  and we are
not to devife a new form in fuch cafe, but it is fufficient to fhew the
fpeciall martter to the Court.. Alo the words of the Writ are troe ;
for they are Heirs to Sir, Roger Lewknor = and the count is fufficient:
purfuant and agreeing to their Writ : for they are Hetrs, although
they are not fpeciall Heirs of the bedy: and fo the Court was of bpi—
nion that the Writ was good, notwithftanding that Exception. And
Anderfon and Periam Juftices, faid, That the cafe is not to be compared
to thecafein F.Nat. Br. 57.c. for there he cannet fhew by whofe De-
miife the Tenant holdeth, if he doth not thew the fpeciall conveyance ;.
¥iz. that the land was given to the Husband and Wife, and the Heirs
of the body of the Wife : Nor is it like unto the cafe of 26..H. 8.6..

/
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for the fame caufe : for alwayes the demife of the Tenant ought to be
efpecially fhewed and cerrainly ; which it cannot be in thefe two ca-
fes, but by the difclofing of the Title aiflo to the Reverfion. Another
Exception was taken, becaufe that the Writ doth fuppofe g#0d renssc-
#ane, which (asthey conceived) is to be meant, that censcrant joyne
ly; whereas in truth they were Tenants in common.  Walmefley con-
trary ; becaufe there is not any other form of Writ : for there is not
any Writ which doth contain two 7 enuerunts. And the words of the
Writ are true; quod fennerunt, although rensernns in Common. But
although they were not true; yet becaufe there is no other form of
Writ, itis good enough. As Litrleron, If a _leafe be made for half a
year, and the Leffee doth watte, yet the Writ fhall fuppofe, g40d #(-
net ad terminum annornm: and the count fhall be fpeciall | 40. Ed. 3.
41.E. 3.18. Ifthe Leffee doth commit watte, and granteth over his
term, the Writ fhall be brought againft the Grantor, and fhall fup-
pofe, guud tener ; and yet 1n truth, he doth not hold the Land. 44.
Ed. 3. and Firz. If one make divers leafes of divers lands, and the
Leffee doth walte in them all, the Leffor fhall have one Writ of wafte
fuppofing guod tener ; and the Writ fhall not contain two Teners : And
fucg was alfo the opinion of the Court. The third Exception was
becaufe thar the Writ was brought by the two coparceners, and the
Heir of the third coparcener, without naming of the Tenant by the
Courtefie. And thereupon Snagg cited the Cafe of 4. Ed. 3. That
where a Leafe is made for life, the Remainder for life, and the tenant
for life doth wafte, he in the Reverfion cannot have'an A&ion of wafte
during the life of him in the Remainder. So in thiscafe, the Heir of
the tﬁird coparcener cannot have wafte | becaufe the mean eftate for
life is in the Tenant by the courtefie : And to prove that the Tendnt by
the courtefie ought to joyn, he cited 3.£.3. which he had feen in the
Book it felf ar large, where the Reverfion of a tenant in Dower was
granted to the Husband, and to the Heirs of the Husband, and the
tenant in Dower did wafte, and they did joyn in an A&ion of walte and
not good.And fo is 17.E.3.37.F.N.B.59.f. and 22:H.6.25 .« Walme(lcy
contrary : for herein our cafe there is nothing to be recovered by the
tenant by the courtefie, for he cannot recover damages, becaufe the dif-
inherefin is not to him ; and the term is expired, and therefore no place
wafted is to be recovered : and therefore i is not like unto the Books
which have been cited ; for in all thofe the tenant was in poffeflion and
the place wafted was to be recovered, which ought to go to both accor-
ding to their eftates in reverfion. But it is not fo here; for in as much as
the term is expired, the landis in the tenant by the courtefie, and fo he
hath no caufe to complain. And fuch alfo was the opinion ot the whole
Court,viz.that becaufe the term was ended,that the Writ was good not-

witbftanding the faid Exception.
Q.2 Then
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Then concerning the principall matter in Law, which was, Whe-
ther the Writ were well brought againft the fecond Leffee; or whether
it ought to have been brought againft the firft Leffee ; It was argued
by Shmrsleworsh, that it ought to have been brought againtt the firft
Leffee ; for when he granted over his term, excepting the trees, the
Exception was good : Ergo,&c.For when the Land upon which the trees
are growing, is leafed out to another, the trees paffe withthe Leafe
aswell as the Land, and the property of them is in the Leffee during
the term; and therefore when he grants his term, hee may well ex-
cept the trees, aswell asthe firft Leffor might have done. And that is
proved by the Statute of AMarlebridge, Cap.23. for before that Sta-
tute the Leffee was not punifhable for cutting downe the trees, and that
Statute doth notalter the properties of the trees, but onely that the
Leffee fhall render damages if he'cut them down, &c. Alfo the words
of the Writ of Walt proveth the fame , which are, viz. in erris, do-
mibms @rc. fibi dimiffis. Alfo the Leffee might have cut them down for
reparations, &c. and for fire-wood, if there were not fufficient under-
woods; which he could not have done, if the trees had been ex-
cepted. Andin23. H.8.in Brooke, It is holden, that the excepting of
the trees, is the excepting of the Soile. And fois46. E.3. 22. Where
one made a Leafe, excepting the woods, and afterwards the Leffee did
cut them down, andthe Leffor brought an A&ion of Trefpafle g#are
Vi & armis clanfum fregit, Gc. and it was good, notwithftanding that
Exception was taken to it. Anditis holden in12. E. 4. 8. by Fairfax
and Littleton, That if the Leffee cut the trees, that the Leffor
cannot carry them away, but he is put to his Action of Wafte. Fenner
and walmefley Serjeants contrary : and they conceived, that the Lef-
fee hath but a fpeciall property in the trees, viz. for fire-boot, plough-
boot, houfe-boot, &c. And if he pafle over the Lands unto another,
that he cannot referve unto himfelfe that fpeciall property in the trees,
no more then he who hath common appendant can grant the princi-
pall, excepting and referving the Common ; or grant the Land, ex-
cepting the foldage. The grand property of the trees doth remain in
the Leflor, and itis proved by 10. H.7.3c. and 27. H.8.13.¢5¢c. If Te-
nant for life, and he in the reverfion_joyne in a Leafe ; and the Leflee
doth waft, they fhall joyne inan A&ion of Waft, and Tenant for life
{hall recover the Free-hold, and the firft Leffor the damages; which
proves that the property of the treesisin him. Asto that that he was
difpunithable at the common law, that wasthe folly of the Leffor;
and alchough it was fo at the common law, yet it is otherwife at this
day. Fcr when the Statute fayes, That the Leffor fhall recover da-
mages for the Waft, that proves fufficiently that the property of the
treesis in him, as the Statute of Aerton Cap.4. ena@s. Thatifthe Lef-.
for do approve part of the Walt, leaving fufficient for the Commo-

LS.
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ners; and theynotwithftanding, that bring an Affize, they fhall be
barred in that Cafe ; and the Lord mayhave an Action of Trefpafs a-
gainft them if they break the Hedges by force of that Statute, asit hath
been adjudged; for the intent of the Statute was, to fettle the Inheri-
tance of the Land approved witheut interruption _of the Commoners:
And fo in this cafe. But Note, that by the Statute of (Marlebridge,
the Leffor fhall recover damages for the houfes, &c. which are wafted,
&c. and yet a man cannot inferre thereupon, that therefore the Leffee
hath no Intereft or property in them; and fuch intereft hath he in
the trees, notwithftanding the words of the Statute, (which is con-
trary to this meaning, asit feems.) And,therefore Quere, If there be
any difference betwixt them, and what fhall be meant by this word
[ Property.] But the damages are given by the Statute in refpe® of the
property which the Leffor s to have inreverfion, after the Leafe de-
termined. Ander(on Chiefe Juftice, The Leflor hath no greater pro-
perty in the trees, then the Commoner hath in the foile. Wwal/mefley,
2. H.7.14. and 10. H.7.2. The Leflor may give leave to the Leffee
to cut the trees, and the fame fhall be a good plea in an A&ion
of Waft ;"and the reafon of both the books, 1s, becaufe the property
of them isin the Leffor ; and to this purpofe the difference is taken in
2. H, 7. betwixt Gravell and trees. 42. H. 3., If a Prior licence the
Leffee to cut trees, the fame fhall difcharge him in Waft, brought by
the Succeflfour. But if the Leffee cutteth down the trees, and then the
Prior doth releafe unto him, the fame fhall not barre the Succeffour ;
andfois 21. H.6. Alfo he cited Calpepers cafe, 2 Eliz. and 44. E.3.
Statham, and 4o0. Aff. 22. to prove that the Leffor fhall have the
Wind-falls. Ifa ftranger cutteth down trees, and the Leffee bringeth
an A&ion of Trefpafle, he thall recover but according to his loffe, viz.
for lopping and topping. Asto that which was faid, That if the Leflee
cut down trees that the Leffor cannot take them away, that is true ; for
that thereis a contra& of the Law, that if theLeflee doth cut them down,
that he fhall have the trees ; and the Leffor fhall have treble damages
for them. Alfo he faid, That the trees are no part of the thing demifed,
but are as fervants,and fhall be for reparations. As if one hath a Pifcarie
in the land of another man,the land adjoyning is as it were a fervant viz.
to drie the Nets; So, if one have conduit-pipeslying in the land of a-
ther_ he may dig the land for to mend the pipes, and yet he hath no In~
tereft,nor Free-hold ; To that which was faid, That by the excepting of
the trees,the land upon which they flood is excepted ; It is true_ asa fer-
vant to the trees, for their nourithment, but not otherwife ; for if the
Leffor felleth the trees, he afterwards fhall not meddle with the land,
but it thall be wholly in the Leflee, quia (rblaa canla, tollitnr effectus;
And if the Leflee tieth a horfe upon the land, where the trees ftood

the Leflor may dil*raine the fame for his rent, and avow as upon
land
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<Jand within his diftrefs, and Fee, and holden of him ; And he faid,
that the leflor may grant the trees, but fo cannotthe leffee ; and there-
fore he faid, That the propereyisin the leffor, and notin the leffee :
- Alfo if the leffor granteth them, they paffe without Atturnment : But
contrary, if the leflor had but a Reverfioninthem : Alfo if the leffor
cutteth chem down, his Rent fhall not be apportioned, and therefore
they are no part of the thing demifed : For 16. H.7. and remps E. 1.
Fitz., Wafte,in two or three places it is holden, That if the Wafte be
done Sparfim in a Clofe or Grove, the leffor fhall recover the whole :
Then admit that the trees excepted are cut down /parfim ; if the Excep-
tion fhall be good, how fhall thething wafted be recovered, and a-
gainft whom ? gned nota. Anderfon Chief Juftice did conceive that
the Exception was void, and that the A&ion was well brought ; and
he faid, It was a Knavifh and Foolith demife ; and if it fhould be
good, many mifchiefs would follow, which he would not remember,
Windham Jultice was of the fame opinion, and he faid, The leffor might
have excepted them, and fo take from the leffee his fire wood and
Ploughbote, &c. But the leflee could not prant his eftate excepting
” thetrees, becaufehe had but a fpeciall intereft in them, viz. for his
tire-bote, &c. which fhall gowiththe land. Periam Juftice agreed,
Thatas to fuch afpeciall property, none canhaveit, but fuch a one
who hath the fand; -and therefore the exception of the Wood by the
leffee was void. But as to the other things, perhaps if they were Ap-
ple trees, or other Fruit-Trees the exception had beengood. Alfo al-
thoughthe treesare notlet directly, vyet they are after a fort by a
mean, as annexed to theland ; and ifthe Action be brought againft
him whe made the exception, he cannot plead that they were let unto
him, and therefore lre doubted of the exception. Rodes Juftice alfo faid,
That he doubted of the Exception : And he faid, That the Book of
44 E. 3. is, That the leffee fhould have the Wind-falls, and he did not
“‘much rggard the Opinion: of Statham. But ednderfon Chief Juftice
was of opinion, that the leffor thould have the Wind-falls. Note, the
Cafe was nor adjudged at this time.

-

Hill. 29. Eliz. in the King’s Bench
137 /

EXceptions were taken by Fuller to an Indi@ment upon the Statute
< 0f 1.£4iz.cap.2. for the omitting of the Crofling of a Child in Bap-
tifing of him. The Cafe was, Thata Minifter out of his Cure at ano-
ther Church, viz. at Chelmesford in F [fex did Baptize a Child without

‘ e . the
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the Sign of the Croffe ; for which he wasinditted. The firk Excep-
 tionwas, That the Statute fpeaks of Minifters which do not ufe the

adminiftring of the Sacrament in fuch Cathedrall Churches, or Parifh
Churches, as he fhould ufe to adminifter the fame ; that this was not
the Parith Church in which he fhould ufe the fame.  S#:r Juftice was of
opinion, That it was good, notwithftanding that; for otherwife the
Statute might be greatly defrauded. The words of the Statute are far-.
ther [Or fhall wilfully or obftinately, ftanding in the fame, ufe any
other Rule, Ceremony, Order, Forme, &c.] 2. Hetook another
Exception upon thofe words; TFor the omitting of the Crofling
only is put, and it is not fhewed that he ufed any other rite or
Ceremony, &c. for there oughtto be fome Pofitive thing. 3. He.
doth not fhew the Place or Parifh where he perfifted init, and thatis

materiall and iffuable. The fourth Exception was, Becaufe it was
Inquifitiocopta coram Johanne Peter, Waltero CMildmay, and fo named
four of them, by vertue of 2 Commiflion diretted ro them and to o- -
thers, and doth not thew what others, nec guod illi fuernnt prafentes s
and then ifthe Commifiion were to them all jointly, and two only were
prefent, then it was coram non judice, and fo void. 5. The Statute
faies, That ifany Parfon or Vicar ; but doth not fay, being Minifter
Dei.  Thefixthwas, That it was at another Church, &c. m7ay
Chief Juftice, If this Evafion fhould be allowed, the Statute were not
to the purpofe. The feventh was, Thatit doth not {hew where
the perfifting was, for thatisa fpeciall thing, and materiall and iffua-
ble. mray Chief Juftice conceived, That that only was a materiall Ex~
ception, and that the other Exceptions were but frivolous; and were
not good.. ~

Hill. 29. 'Eli(.’In the Kings Bench.
138 WarRrRENSs Cafe.

ON'E w arren demanded by a Writ of Debt in the Common Pleas:
Forty Pound, and upon his Declaration did confefs himfelfe fa~ -
tisfied of Twenty Pound, and therenpon Error was broughtin the'
King’s Bench : And the Judgement reverfed, becaufe by his Declarati-
on he had abated his Writ ; and he ought to have Judgement according'
to his Writ, and not accoding to his Declaration.” The Error afﬁgne§i
was in the Outlawry ; and it was holden by all the Juftices, Thatif the-
principall Record be reverfed for Error, that the Qutlawry which is
grounded upon it fhall be reverfed alfo..

Hill,.
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Hill, 29. Eliz, in the Kings Bench,
139 RooTE’s Cafe.

HE Cafewasina Prohibition touching Tithes; and the libell

in the Spirituall Court was for Cotn and Hay, and -other things:

and the Tenant of the land did prefcribe to pay in one part of the land,

the third part ofthe tenth ; and in another part, the moity of the tenth

of Corn, for all manner of Tithes. And the Court did incline that the

fame was a good prefcription. And a Prohibition was granted to the
Ecclefiafticall Court. : -

Hill.29.Eliz, in the King's Bench. -

140
A Man was pofleffed for the terme offix years of a Tavern in Lon-
don, and leafed the fame unto another for three years ; and it was
covenanted betwixt them, that during the three years, guoliber menfe,
monthly the leffee thould give an Account to-the leffor of the Wine
which he fold, and fhould pay unto him for every Tun fold, fo much
money. And afterwards the leflor granted the three years which were
remaining ofthe fix years to another ; and he did requeft the leffee to
account, and he would not; whereupon he brought an A&ion of Co-
venant ; and the Defendant pleaded, That he had accounted to the AL
fignee of the three years : and upon that there was a Demurrer joyned.
And the better opinion of the Court was,that it was no Plea. becaufe it
was not a Covenant, which did go withthe land, or the Reverfion :
but was a collaterall thing, and did not pafs by the affignment of the
three years. -

A\

Hill. 29. Eliz, inthe King's Bench.

141 :
IT was adjudged. That the bringing of a Writ of Error to reverfe a

Fine by an Infant, during his nonage, isnot fufficient; but the Fine

by Judgement in the Writ of Error muft be reverfed during his No-
nage. ’ "

Hil,
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B Hill. 29. Eliz. in_tl:e Common Pleas. .~
142 WIDVAILL and Sr. Joun-Asutons Cafe.

Writ of Error was brought by wid4ll, againft St F2bn Afbfton,,
becaufe inthe other alion being 2n a&ion of Waft: The Plaintiff -

there- did declare | that-he was feifed, and fo feifed demifit pro cermino
annorum, ¢c. and did net thew of what eftate he was feifed; And
t he did fuppofe that it was ad exberedasionem ejus, &G'c. And the fame
X; Beamonnt Was taken for an exception:as 7. H. 6. A man pleaded 2
Feoffment to two & beredibns, and doth not fay, /us , itis unceriain :
And in the principal Cafe it fhall be fuppofed , thac he hath butan eftate
for life, foritfhall pot be intended that he hath an eftate of Inheritance,
without exprefling of words to carry an Inheritance. As7. 4. If I
grant aRent to 1. S+ and do not name what eftate he thall have in it, he
thall have but an efate forlife.  But he faid, that the Prefidents are, that
if the word [ feifed ] had been lefc out, it had been good envugh ;
For by theBook of Eatries, a man may fay [ demifir ] without faying
that hewas feifed @ demifie : Batif 2 man will plead athing which is noc
neceflary to be pleaded , and miftake it, it fhall make his P.ea naught:
as in Patridges Cafe: Where a fuize was upon the Statute of Mainte-
nance, It isfufficent to fay, conrva formam Statuei.  But if he will plead
fpecially, the day and place of the Statute, and mif-plead it it makesall
naught. S#ir Juftice, Iconceive thar, that is a faule incurable. But
upon the other ide it was argued , thatin21. H. 7. Itis holden that he
might plead guod demifir, withouc that, that he was feifed and demifir, as
there in an Acion of Debt. And therefore it is but farplufage in the
principal Cafe. Vide 15. E. 4. ‘A good Cafe, where furplufage fhall
not hurt, becaufe itis not traverfable : And he urged thac by the Sta-
tate of 18. E/. the Declaration doth not abate for matrer of form : And
he faid that Counts and Declarations fhall be taken by Intendment ;
and it {hall be intended, that if he bringeth Waft, that he hath fuch an
eftate , that he may maintain fuch AQion. In Adgms Cafe, inthe Come
mentaries, One fhewed that fuch an Abbot was feifed , and thatthe
Land came unto the King by Diffolution, and that the King being feifed,
did grant the fdme, and did not thew of whateftate the King was
feifed, and yet it was holden good. See a good Cafe to this purpofe,
18..E. 3. Formedon 58. And he faid thut the Defendant had pleaded N»/
waft fair, and therefore he had by his Plea affirmed the Dzclaration to
be good. . Beamoxnt,He oughtto have (aid, reverfione ipde fibi & bhare-
: dibus
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dibwms ,’é"c. Clenche: Juflice , I conceive that the Statute of 18. E/.
hielps that. Swir Juftice, No truly. It wasadjourned. |

- Hill. 29.Eli, in the Common Pleas.
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" A N A@ien of Covenant was brought by a Man, againft another_
; who had been his Apprentize. The Defendant pleaded that he

was within age. The plaintiff did maintain his AQion by the Cuftome of

Londen : Where one by Covenant may binde himfelf within age ;. And
Exception was taken toit, That that wasa Departure. Danicl, It is no-
Departure, forby 18. R. 2. an Infant brought an AQion againft Gar-
dian in Socage and the Gardian pleaded, that the plaintiff was within age;..

And the plaintiff did maintain his Declaration ,. that by the Cuftome of .

fucha place, AnInfantof 18. yeares niight bring an AQion of Account
againft his' Gardian inSocage | and it wasthere holdento be no Depat-
ture. I conceive, that an Infant cannot have an Account againft his Gar-
dian, before hisfallage : But Iconceive that they held, that it wasby-
Statate , Thatan Infant fthould not have an Account againft Gardian in
Socage, until he wasof the age of 21. yeares. ##74y Chief Juftice
was of opinion, that it was no Departure ; Fer he faid, it fhould be
" frivolous to fliew the whole in his Declaration, viz. That he was an
Infant ; And chat by Cuftome he might make a Covenant which fhould’
beinde him ; But gz#ere of his opinion,, for that many doubt of it. Fide
the Cafe 118. R. 2.

’

N

Hill 29. Eliz, in the King’s Bench
144 Coxey’s Cafe

AN Action-of Trefpafs was broughe againft fohn Coney , for dig:

L ging of the plaintiffs Clofe, and killing of 18. Coneys there:

The Defendant Pleaded as to all the Trefpas, but killing of two Coneys,

Not Guilty; And as to them he faid, that the place where &c. the’

Trefpafs is fuppofed,is a Heath in which he hath common of pafture and-

that he found them eating of the Grafs, and that he killed them and car-

* ried them away, as it was Lawfull forhimtodo, &c. Cook , The:

Point is ; Whether a commoner having common of pafture,may kill the

Coneys which are upon the ground ; and -hefaid, hemight not. And
firft,.
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firft he faid, it is to be confidered what intereft he who hath the Freehold,
may have in fuch chings as are feré Narure. Secopdly, What autho-
rity a commoner hath in the ground in which he hath common : To the
fieft, he faid, that although fuch Beafts are fere Nature , yecthey are
reduced to fuch propertic when they arein my grouad, by reafon of my
poffeflion , which I then have in them , thatI may have an adtion of
“Trefpals againft him who takes them, as 4. E. 3. 24. If one have Deer
in his Park,& another taketh them away he may have an acion of Trefpas
forthe taking. 12. F.8. If a Forrefter follow a Buck, which is chafed
ont of the Park or Forreft,although that he who hunteth him, killzth him
in'his own ground,yet the Forrefter or Kegper may enter into his ground,
& retake the Deer, for the propertie and pofleffion which he hath in it by
the purfuit. 7. H. 6. 38. Itis holden, that if a wilde Beaft go out of the
Park, then the owner of the ground hath loftthe propertic init. Brook_
thereupon colle@ts , that he had a propertie in it whileft it was in his
Patk, 18. E. 4.14. It is doubted whether a man can have propertie in
things which are fere Nature; Butio. H.7.6. It is holden, that an
Account lieth for things fere Nature. Vide 14.H. 8. 1, The Bithop of
Londons Cafe, and 22. H. 6. 59. aslong asthey arein-his ground, they
aré in his pofle(lion, and he {hall have an A&ionof Trefpafs forche
taking of them, and che Wit thall be damas (nas, by Newzon. And inthe
Regifter 102. 1t is Quareducent’s cuniculos [nos precij ¢be. cepie,  But
it is faid, thac he hath common there: What then? .Yet he cannot
meddle with the Wood, Sand, Grafs, but by taking of the fame with the
mouthes of his Catcel: If he who hath the Freehold bring an a&ion
againft the Commoner for entiing into his Land; If he plead, Not
guiity,he cannot give in Evidence,that he hath Commonthere, 22, Al A
Commoner cannot putia Cattelto Agift: Soist12. H. 8. And of late it
was holden in this Court, That where the Commoners did prefcribe,
that the Lord had ufed to put but fo many of his Cattel upon the Lands ;
That it wasavoid prefcription.  Godfrey, Contrary. That ic is Lawfull
for che Commoner to killthem : And he agreed the Cafes which were
put by Cock, And he faid | that the owner of the ground had not the-
very propertie, but a kind of propertie inthem. 3. H.6. and F. N. B.
If the Wric of Trefpafs be, Znare canicnlos fuos | c. The Writ fhall
abate; And yet he hath a propertic in them, orrather a poffeffion of
them. I gran:, thatagainft a {tranger he might have this' A&ion of
Trefpas, but not againft the Commoner: for he hath a wrong done unto
him, by their being upon the Land, and therefore he may kill them,
although he may not meddle with the Land, becaufe he hath notan
Intereftinit; and yet he may meddle withthe profitof it: as 15. H. ~.
A Commoner may diftrain damage feafant 43. E. 3. Coneys dig the
Ground and eate the Grafs of the Commoner, &c. Igrant, that it is
not lawfall for the Tenant for life for tokill the Coneys of him, who

R 2 hath
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hath a free Warren in the ground. For if a man bring an Acion of
Trefpas, Quare Warranem [unm intravit & cunicnlos [wos cepir | ¢5c,
It is no Plea, thatitis his Free-hold, L. 5. E.4. In Trefpafs; Quare clun-
fum fregit & cumicules cepit« The Defendant faid, that the plaintiff
made a leafe at will unto fuch a man, of the Land; and he as his Servane-
did kill the Coneys , and it was holden no Plea , and yetit is.there faid,
that by the grant of the Land the Coneys doth not pafs ; but thereafon
(as I conceive) is, becaufe it tends to his damage , and therefore that he-
may kill them. And fo in this Cafe, 2. H.7. and 4. E. 4. If I bave
Common of pafture in Land , and the Tenant plougheth the Land, I
fhall have my A@ion upon the Cafein the Nature-of a gued permittar.
9. E. 4. Ifonehath Land adjoyning tomy Eand , and levy a Nufans, I
may entér upon his Land and abate the Nufans. So ifa mantake my
goods and carrie them into his own Land, I may enter thereupon and:
retake my goods.Soif a Tenant of the Freehold plough the Land,and fow
the fame with Corn , the Cemmoner may putin his Cattel, and there
whit eate the Corn growing upon the Land, and may juftifie the fame,
becanfe the wrong firft begins by.the Tenant ;So if a mando falfly impri-
fon me,and put mein his houfe,I may break his houfe to get forth.21. H.6.
in Trefpafs, All the Inhabitants of fuch a Town do prefcribe to have
‘Common in fuch a field every year after harveft: And one froward fel-
low amongft the reft will not gather in his Corn within convenient time,If
the Town{men put in their Cattel , and they eate the Corry, he hath no
remedie for it ; And he asked what remedie the Commoner fhould have
for the eating of the Grafs, which his Cattel is to have, if he thould not
kill the Coneys ? He cannot take them damage feafants , for he cannot
impound them ; Nor doth a Replevin lyeof them. 19..E.3.and F. N. B.
If che Lord furcharge the Common , the Commoner may have an
Adion againft him : but inthis Cafe, he can have no AQtion, Gaxdy,
Chief Juftice. He cannot kill the Coneys, becaufe he may have other re-
medie. -S#i Juftice, A Commoner cannot take or diftrain the Cattel of
.a Freebolder damage feafants; And therefore he cannot kill or deftroy
the Coneys, and he hatha remedy ; for he may have an A&ion upon-
the Cafe, or an Affize againft him forputting in of the Coneys, if he

do not leave fufficient Common, for the Commoner. Judgment was
afterwards given for the Plaintiff. - -

Hi,
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145 YarraMm and Brapsuawe’s Cafe.

I Arram and wilkenfor, Shetiffs of the City of Normich | brought
Y an A&ion upon the Cafe againft Bradfbawe | becaufe that they
being Sheriffsof N. A Capias ad [atisfaciendnm (and thewed at whofe
Suit, and in what ation ) wasawarded untothem ; And they, 20. Feb.
Anno 35. EL. dire@ed their Warrant in writing to three Sergeants of the
fame City to arreft him ; by force of which the Sergeants the 26.0f Feb.in
the fame year, did Arreft him in Execution, and that he was refcued and
efcaped : And that they had fpent divers fumms.of Money in enquiring
after him, ad grave damnnm eorsm 5 ¢ ¢. The Defendanr pleaded, Not
Guilty ; And upon Tryal of theiffue , a fpecial Verdi® was found, that
abont 20. Feb. Anno 25. fuch a2 Warrant was made by them untothe
Sergeants, butnot 20. Feb, and that the Sergeans by force thereof, sboss
26. Feb. did Arreft him, but not the 26. of Feb. and uponthe whole
matter, there was 2 demurrer inLaw. Tanfic/d, for the Defendant, and
he faid, It was no Lawfull Arreft. Forby 8. E.4. A Bailiff withour a
Warrant in writing may take goods in Execution,and it is good. if it be by
commandment, by word onely of the Sheriff ; but .he cannot Arreft the
body of a man without a Warrantin writing, & figilo fignatum, which
is not fhewed here in the plaintiffs Declaration : 'If one in debt declare
per faltum [num obligatorium,and doth not fay,ﬁg.i//o fﬂoﬁgi/latum,_it is
not good. Quere of that, for the Book of Entries is not fo. Secondly he
faid, it muft be a prefent lofs or damage to the plaintiffs or elfe they cannot
maintain the acion : They are chargeable, but not charged ; for if the
Sheriffs dye before he begin any Suit againft them, their Executors
fhall notbe charged: Butif the plaintiffs bave been Arrefted, then they
areendamaged. Thirdly, as to the Verdi@, the foot and foundation of
the a&ion is the wrong; and the wrong here is not found certain ; foric
is fuppofed to be 26. Feb. And alfo thar the Warrant was Cizce 26. Feb.
but not 26. Feb. and if it were any day before, then the a®ion is main—
tainable ; but not, if it were any dayafter. A man brings an a&ion, of
Trefpafs, fuppofing by his writthe fametobe done 1. May; Ifin truch
the Trefpafs was before, then itis good, butifit were 2. May or at any
time after 1. May,then itis not good. It was a great Cafe betwixe Vernon
and Grov.in an Ejeftione firme | The Eje@ment was fuppefed 1. Ma};,
and the jury did finde the Eje@ment to be Circe firft May, and adjudged
not good. If an Ejeitione firme be brought upon 2 leafe made 1.
May, ard the Jury finde the Eje@ment to be circa 1. May, itis not good.
Aifo bere they could not tzke him in Execution again , although

' they
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they had found him, For if a man bé orice out of Execution; by 14
H._ 7. He fhall not be taken again in Execution for the fame caufe.
The Court held it not material whether he thewed or notthat the War-
_rantwas [ub figillo figillas”, and therefore thy did not fpeak to'ic. God-
frey, for theplaintiff, What if they be not charged, but chargeable? yet
they fhall have their ation upon the Cafe, for the wrong done. viz,
The Refcous and the Efcape, becaufe the Defendant fhiall nat take ad-
vantage of his own wrong ; and fo is the opinion of Frowick 13.H. 7.1.
Reporter. Quare, For Frowick faith, He fhall have an aion upon the
Cafe or Trefpas for breaking of prifon, againft him , and fhall recover
in damage as much as he loft by the efcape , and fo he thall be helped,
and not by taking of him again : Aod Fitzherbert, in his Natura
Brevium , inthe Writof Ex parte talis, holds , thatupon an Efcape the
Gaoler fhall bave a fpecial Writ upon the Cafe againft the Prifoner to
anfwer for the Efcape, and the damages which the Gaoler, fhall fuftain
thereby : and it was holden in a great Cafe, viz. One Ho/ts Cale:
That it is not neceflary to thew that there was arecovery againft chem.
Tanfeild , but therg it was after a-Suit begun, although before recovery.
Godfrey , they have alfo put it in their Declaration, that they bave ex-
p:nded great fums of Money in looking for him ; therefore they have
thewed that they were damnified. T anfeild, it was foolifh for them to
fpend their Money, for they conld not have taken himagain, although
they had found him. Gndfrﬁy', A man fhzall have an a&ion for fear of
vexation, or trouble, or charge, as one fhall have a warrantia Charta,
before he be impleaded. A man thall have a Curia Clandenda , before
any breach of the enclofure: As to the Verdi, Itis certain enough,
forit faith , Quod tunc & ibidem feipfum recuffic 5 and that cannot butbe
referred to a rime certain before.” viz. 26. Feb. Tanfeild, It fhall be
referred tocirca, and therefore ad tanc ¢ ibidem do remain uncestain, .
Suit Juftice, Prefently by the efcape, there was a wrong done, there-
fore for that ke may have an a®ion. = Clenche Juftice faid, That he had
experience in a Cafe of Trefpas: Andictwas the opinion of almoft all
the Judges sof Esnglind , That if the Trefpafs fhould be done
after the day wherein ic is fappofed to be done by the Writ; Yet
the Writ thall not abate , and therefore he faid, That the difference of
the Trefpas done before and after the day fuppofed by the Writ, is to no
purpofe : Further he faid, chat it ftandeth them upon to havetheir action
before they be fued by the party , at whofe Snit he was in Execution : for
pethaps , he who was in Execution might dye, and other changes might
happen, fo as they might lofe all.  Tanfiild, What damages (hall'the
Sheriffs have here ,"if they fhall recover before any a@ion be brought
~againft them, when as itis uncerrain whether ever they fhall be fued or
not ; and fo uncertain how much they fhall be’ damnified > But not-
withftanding all which was faid by Tanfei/d, Judgment was given forthe
Plaintiffs. Hil.
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146

" 0 NDON doth prefcribe to have 2 Cuftom, Thatafter Verdi&
given in any of the Sheriffs Courts, or fuch like Court there , chat
the Maior may remove any fuch Suit before himfelf, and as Chancellor
fecundnm bonam ¢& [anam confcientiam moderate it, and it was moved,
whether it were 2 reafonable cuftom or not, becaufe that after tryal by
ordinary courfe at Law, he fhould thereby ftay judgment. Gazdy Juftice,
It ought to be before judgment, otherwifeit cannot be, for the Statute
of 4. H. 4. is, that judgment given in any Courc fhall not be reverfed,

but by Erroror Attaint ; Fide Raffal, Tit. fudgment.

Mich.28. Eliz, in the Common Pleas.
. Rot., 26x9.v : '

147 , GREENE and Harris Cale.

N an Ejettione firme upon a {pecial Verdi&, it was found, that one Fobn
I Brenne was feifed of a Manor where there were Copyholders for life,
and by Indenture leafed acopyhold called Harris Tenure, parcel of the
Land in queftion,to Peter and Fobn Blackborow, for eight years, to begin-
after the death of Brenne & his Wife;and by the fame Indenture leafed all-
the Manor to them as before : The Copgholder did furrender;and Brenne
granted a copy to hold according to the cuftom of the Manor. Brenne
and his wife died : So as the leafe of Blackborow was tobegin; Peter
entred and granted all his Intereft unto a franger, and died. fohn entred
into the whole as Survivor, and made a leafe thereof to the Plaintiff,
and the Copyholderentred, and he brought the a@ion. Shuttleworth
for the plaintiff : The queftionis, whether the plaintiff (hall have Harrss
Tenure, as in grofs , or as parcel of the Manor >  and he conceived, that-
becaufe it is named by it felf,that it fhall pafs as in grofs;for fo their intent '
appeareth to be. In33.H.8.Dyer 48. A Feoffment was made of 2 Manor
to which a Villein was Regardant, by thefe words, viz. Deds unam:
acram |, ¢c. Andfurther,Dedi & conceffi Villanum menm : and there it
was holden that the Villein fhould pafs asingrofs, and that they were
feveral gifts, although there was but one Deed. The fame Law fhall
be of an Advowfon appendant, 14. and-15..E/. Dyer, Husbard and

Wife
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Wife were joint-tenants in Fee of a Manor out of which the Queen had 5

Rent of twenty pound per ansum , and fhe by her Letters patents, in

Confderation of Money paid by the Husband ,* did give, grant, releafe,

and remife uhto the Husband and hisheirs the faid twenty pound Rear,

habendum & percipiendwm to him and his heirs ; The Husband did

dcvife the Rent unto another and his heirs,and dyed : Thereitis debated,

whether the Wife fhould pay the Reat or not ; and it was holden

that fhefhould pay it , for the deed having words of grant and releafe;

i fhall be referred to the Election of the Husband, and for his beft
avail how he will take it; and there is no deceflicy that the Rent be

extinguifhed in his poffeflion; for it is a maximein Law, that every.

_grant fhall be taken beneficially for the grantee: {0 is it, if it contain words
of twointents, he may take that which makes beft for him. 2. and

22. H. 6. A deed comprehending Dedi & conceff , was pleaded

asa Feoffment. Ins. £. 3. A Rent iffuing out of Lands in Fee wis-

granted to Tenant by the courtelie, to haveand to hold to him and

his heirs; It (hall not be taken as exrin®, but the Rent fhallgoto

his heires, although he himfelf could not have it ; Then in our Cafe,

becaufe it is more beneficial for the Termor, he fhallhave itin grofs

~And o be fhall avoid -the Eftate. of - the Copyholder afterwards
and here is an Election made by Peter {o to have it by the grant of

his Intereft over. Our Cafe is not like unto the Cafe of 48. E, 3. 14.

Where a Ceffavir was brought, fuppofing that the Houfe was holden of

the Plaintiff by five Shillings, and the Defendant pleaded, that the Ance-

ftor of the Plaintiff, by his deed, which he fhewed forth, gave the houfe to-
him and-a thop, which are holden by one intire fervice, and demanded

judgment , &c.. Andthere it was holden, that that deed did nor prove,

but that the fhop might be parcel of the houfe, and. nota thop.in grofs -

b)} it felf. And there Fiuchdon faith,That if a man grant the Manor of £.

to which an Advowfon is appendant,and the Advowfon of the Church of

F. fo as it is named in grols , yet it fhall paf as appendaixt); I

‘yeild to that , for there it is ‘not. more beneficial for him the one.
way or the other , as it is in our Cafe. It may be perhaps ob-.

je@ed , That the Plaintff here fhall "not recover at all for the

caufe alleadged in Plo. Comm. 424. in Bracebridges Cafe , becaufe

that the a&ion is brought for a cerrain number of ‘Actes, as one

hundred Acres, and it is found that the Plainviff bath right buttoa

moyty of them : Rut it hath been ruled againft that ; viz. char he fhall re-

cover. Walmeflcy Sergeant contrary. Notwithftanding that this Copy-
hold be twice named ; vet it fhall pafsas pargel of the Manor, and--

not as a thing in grofs, and there is bur one Rent, one Te-
_nure , and one reverfion of both. 45. E.3, A Fine was leyved
of a Manor upto which an Advowfon. was appendant _ . wherein a
~ third part was rendred back to one for life,with divers Remainders over,
: - . ) Aad
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And fo of the other two parts, with the advowfon of every third part,
asabovefaid ; and there it is debated who fhall have the firft avoi-
dance. And it is holden notwithftanding the D evifor as aforefaid, and
the naming of one before the other, that they are all Tenants in
common of it : So as if they cannot agree to prefent, that Lapfe
fhall incurre to the Bithop ; and there no Prerogative is given to him
who is firft named, nor any prejudice to the laft named ; for being by
one Deed, it fhall paffe #no flaru. 14. H.8. 10. A Leafe was made for
a year, Et fic de anno in gnunm, ¢&-c. And there it was debated, whe-
ther it were a feverall Leafe for every year ; and it was ruled, That an
Adion might be brought, fuppofing that he held for one and twenty
years, if in truth by force of the fame Demife the Leffee occupy the
Land folong: Andif I by my Deed grant unto 4. and B. the fer-
vicesof /. D. and by the fame Deed the fervices of 1.5. are alfo gran-
ted unto them, theyare Joyn-tenants of the Services or Seignories
So if 1leafe a Manor, reciting every parcell of the Land of the Manor,
for the whole confifts in feverall parcels; In 33. H.8. (before rememe.
bred,) Itis faid, That the Advowf{on fhall be appendant,” if the whole
Manor be granted, &c. But if it be admitted that there be feverall
Leafes, and thac it paffeth as a thing in groffe ; yet inthe inzersm du-
ring the life of Brenne, and his wife, it isone entire Manor. For if
Blackborow had levied a Fine thereof before entry, his Intereft in the
Land had not paflfed. And if a Fine be levied of the Manor, and the
Conufee render back part to ‘one for life, and another part to another
for life, the rent of the whole to a third ; untill the Two enter, it is
one entire Manor in the hands of the Counfee. If T devife that my
Executors fhall fell fuch Lands which are parcell of a Manor, and dye;
untifl they fell, it remains parcell of the Manor : So if the heir felfech
the Manor, that Land fhall paffe, for it is but executory, and remains
parcell untillit be executed. Wherefore in the principall Cafe here, |
the Copy-hold is good. The reafon of the Cafe 33. H.8. Dyer 48,
is, becaufe’ before the grant, the advowfon was not appendant to that.
acre onely, but to the whole Manor, and to that acre as parcelf of it.
Alfo he faid, that the Copy-fiold fhall be good againft the Leffee, be- *
ing granted beforé execution of his term, when as the Manor was
entire : For he who hath a Manor but for one year, may grant Co-
pies, and the grant fhall be good to bind him in the Reverfion. And
if one recovereth an acre, parcell of a Manor before execution,
it is parcell of the Manor, and by grant of the Manor fhall pafle,
Periam Juftice, But yet now being executed by the death of the Lef-
for and hiswife, itisno part of the Manor if they be feverall Leafes.
Walmefler, Butthe Defendant isin by Cuftome, by one who is Dom:-
nuts pro tempore. eAnderfon Chief Juftice, The Cafe of 48. E.3. islike

our Cafe. And ]I conceive clearly here is no feverance; butif there had
S : been
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~ been any feverance, it had been otherwife ; but I doubt of the other
point. Periam Juftice, In13. H.4. the difference is taken betwixt a
grant of a Manor #na cum advocatione ; and a grant of a Manor; et
ulterius,-a grant of the Advowfon. In 14.Eliz. Dyer 311. in the
Cafe of .the Lord Cromwell and Andrews, itis moved, If a man bar-
gain and fell, give and grant a Manor and Advewfen to ene, and -
afterwards leviethr a Fine, or inrolleth the Deed, Djer held, .that
the Advowfon fhall paffe by the Bargain and Sale, as in grofs before
that the Deed be enrolled. But I conceive, that it cannot pafs if the
Deed be not enrolled, and then it fhall pafs as appendant, by reafon
of the intent of the parties: and fo in this Cafe. And for the laft
matter, I conceive, very ftrongly, thatwhen the Leafe which is exe-
cutory takes effect, that it fhall avoid the Copy-hold; for although
atonce, wiz. during the expectancy of the faid Leafe, to begin ata.
day to come, the Copy-hold be not extin&; yet now he may-
fay, Thatall times, asinrefpedt.to him, the Copy-hold Cuftome was °
broken. Ihold, Thata Tenant in Dower fhall not avoid a Cepy-hold
made during the Coverturé ; and fo it hath been adjudged in the,
Kings Bench. But I conceive, there is a difference betwixt that Cafe,and -
the Cafe in queftion; for inthat Cafe-the title of the wife to.have

Dower isnot confummate till the death of the Husband. Auderfon Chief
- Tuftice, Tean fhew you an Authority, That if I grant unto you fuch
Land, and the Manor of D. there the Land fhall pafs as parcell of
the Manor. Periam, Frue there, for it doth enforce the firft grant.
But here the intent of the parties doth appear, and the fame is to be
refpeted. Anderfon, But their intent ought to be according to the
Law: as in 19. H.8. itis holden it fhallbe in a Devife. Anderfon,
upon the Argument of -this Cafe; faid, That if a Warranty be to a
whole Manor, and alfo to an Advowfon, the party cannot have
Two Warrantia Charta. Periarm, If hehad further faid inthe Deed,
That his intent was that it fhould be feverall, the fame had-alte-
red-the Cafe. Anderfon, No truely; becaufe his intent did. not
fiand with the rule of Law. Asif aman devife that his Lands thall -
befold, and doth not fay by whom, it is void, and yet the intent -
is expreffed. If the Leafe had been by feverall Deeds, Periam.
faid, The Copy-hold had beene fevered. . #indbam . denied. that,
If dboth;4 the Deeds bee delivered at one:time. . It was adjour-.
ned. - ‘ S . :

Hil.
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‘ : S T AR, O . . ,

AN Information wasupon the- Statute of 5.& 6. E. 6. for buy-
ing of feed Corn, having fufficient of his own, and not bring-

ing fo much unto the Market of his own corn; and a generall iffue
was found uponit. - And it was delivered for Law to the Jury by the
Juftices, Thata Congra® in Market, for corn not inthe Market, . or
which was not there®hat day, is nor'within the Branch of the Statute.
But if corn or graine’be in the Market, -although that-the-Contra&
be made inahoufe out of the Market, and delivered to the- Vendee
out of the Market, yet it js within the Statute. And inthe Argument
of that Cafe, 4nderfon faid, That the Market, fhall be faid, The place
inthe Town where ithath ufed to be kept, and not every place of the
Town: AndaSale'in Market overtin Londos, ought to bein a Shop
whichis open to the ftreet,  and not in Chambers or inward rooms,
otherwife the property is not altered. And fo it is of all Statutes in o-
pen Markets. And the Recorder of ‘Londos faid, That fuch was their
Cuftome in London. : . o

ELSS I OF EONE 5 J‘r‘ .

-

Hill. 29. Eliz, in the Common Pleas.

t was holden by Ander/on chiefe Juftice, That if one devifeth Lands
I to the heirsof 7. §. and the Cletk writesitto 7. §. and his heirs,
that the fame may be holpen by averrment, becaufe the intent of the
Devifor is written, and more ; And it fhall be naught for that which is
againft his intent, and againtt his will, and good for the refidue. Byt
if a Devife beto 1. S. and his heirs, and it is written but to the heirs
of 1. 8. there anaverrment fhall not make it good to I.§. becaufe
it is not in writing, which the Statute requires : and fo an averrment
to take away furplufage is good, but not to encreafe that which is

defe@ive in the Will of the Teftator.
Sa2 . Mich,

N
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‘ . 150 |
" A Feoffment was made unto 4. unto the ufe of him, and his wife,
. dif-punifhable of Waft during their lives; one died, and the
Survivor committed Waft; It was-the opinion of the whole Court,
that an A&ion of Waft fhould notlie by him in the Reverfion; forit
is a- Priviledge which is annexed to the Eftate, which fhall continue as

fong asthe Eftate doth continue.’ .

Mich. 29 Eliz, inthe Common Pleas.

) § 5 |

A.grants awnnalem redditnm out of Landsin which he hath nothing.
The opmion of the Court was, That it is a good grant of an Annui-
ty by thefe words (qnnuﬂl em reddir ﬂm.) But whether ‘Husband fhall
have a Writ of Annuity after the death of the wife foran Annuity,
during the Coverture, they were in fome doubt; becaufe it is but a thing
in Adtion, as is an Obligation : Otherwife were it of a Rent which fhe
had for life - Note, in pleading for a Rent, he fhall plead, That he
was feifed, &c. ‘ b '

— .

Mich. 29. El;g inthe Common Pleas.
152 WiINkrgILD’s Cafe.

X Inkfeild devifed Land in Norfolk, to one winkfeild -
b 'V don, Goldfmit», and to his heirs in Fee. An&f aft&fvfgg
he made a Deed of Feoffment thereof to divers perfons unto the ufo
of himfelfe for life, without impeachment of wafte, the Remainder
unto the Devifee in fee, But before he fealed the Deed of Feoffsent
he asked one, if it would be' any prejudice to his Will : who anfwe:
red, No. And the Devifor askeg -again, if it would be ;my prejudice,
Dbecaufe he conceived that he fhould not live untill Livery was made,
And it was anfwered, No. Then he faid, that he would feale it for
his intent was, that his Will fhould ftand ; And afrerwards .

rwards L
was executed upon part of the Land, and the Devifor died. g:;z



N orris and Salisburies (afe. 133
and Periam Juftices ; The Feoffment is no Countermand of the Will,
becaufe it was to one perfon: but perhaps it had been otherwife, if
it had been to the ufe of a ftranger, although it were not executed.
Anderfon Chiefe Juftice, and others, the. Will is revoked in that part .
where the Livery is executed. And he faid, It would have been a
queftion, if He had faid nothing. And all the Juftices agreed, That a
‘man may revoke his Will in part, and in other part not. And he may
revoke it by word ; and that a Will in writing may he revoked by
word. Periam faid; Itis no revocation by the party himfelfe, but the
Law doth revokeit ; to which w#indbam agreed. But he faid, That if
the party had faid nothing when he fealed the Feoffment, it had
been a revocation of the party, and not of the Law. Periam, If the
Witnefles dye, foas he cannot prove the words fpoken at the fealing
of the Feoffment, the Feoffment will deftroy the Will; and fo he
fpake to Anderfon, who did not deny it. All this.was delivered by the
Juftices upon an Evidence given to a Jury at the Barre.

Mich. -29. Eliz. in th Common Pless.

153 ) .

Ote; That it was faid by Anderfon Chiefe Juftice. That if one
intrude upon thé poffefiion of the King, and another man en-

treth upon him, that he fhall not have an A&ion of Trefpafle; for -
he who is to have trefpaffe, ought to have a poffeffion; and in this cafe
he had not, for that every Intruder fhall anfwer the King for his time;
and therefore he thal not anfwer to the other-party : To which,wa/me-
fley and Fenner, Serjeants agreed. Periam doubted of it; for he con-
ceived, That he had a poffefiion againft every firanger. Swagg Serjeapt
conceived, That he might maintain-an A&ion of Trefpaffe ; but #wind-
bam and Rodes Juftices, were of opinion that he could not maintain
Trefpafs. Walmefly, he cannot fay in'the Writ, Quare clanfum fregit,
&c. Rodes vouched 19. E.4. to maintain his opinion.

Mich. 29. Eliz. in the Common Pleas.

154  NORRISs and SaLIsBURIE’s Cafe.

IN an A&ion of Debt upon a Bond, the Cafe was this, Norris was

poflefled of wools, for which there wasa contention betwixt the
Defen-



34 ’.7\@rrmzrm’ Salisburies bﬂﬁ’. -

Defendant, and one 4. And Norrss promifed 4. in confideration
that the goods were his; and alfo that he fhould ferve proceffe upon
Salifbury out of the Admiral Court, that he would deliver.the goods to
A. And afterwards he delivered the goods to Salisbury the Defendant,
~who gave him Bond with Condition to keep him harmlefle from
all loffes, chargesand hinderances, concerning and touching the faid
wools. Afterwards A.ferved proceffe upon him, and he did not deli-
ver to him the goods: for which 4.brought his A&ion upon the Cafe
againft Nerris, who pleaded, That he made no fuch promife, which
was found againft him. And afterwards, Norris brought an A&ion
of Debt upon the Bond againft Salisbary, becaufe he did not fave
him harmleffe irithat A&ion upon the Cafe. And the opinien of the
whole Court was, That the A&ion of Debt would not lie, becaufe
that the Action upon the Cafe did not concern the wools directly;
for the A&ion is not brought but for breach of the promife; And
thatisa thing of which the Defendant had not notice, and it was a
fecret thing not concerning the wools, but by circumitances, and fo
out of the Condition. Anderfon Chiefe Juftice faid, That if A. pro-
mife  B. in Confideration, that B, is owner -of 'goods, and hath
them, to deliver them to ¢. the fame may be a good confideration;
yet he fomewhat doubted of it. But #almefley did affirme it to be a
good Confideration. \

Mich. 29 Elix, inthe CommonPleas.

155

IT was holden by thewhole Court, That inan A&ion of Trefpaffe,
It is a good plea in barre, That the Plaintiffe was barred in-an
Affize, brought byhim againft the Defendant, and iffue joyned up-
on the Title; But otherwife, if itwereuponthe generall ifflue ; viz.
Nultort, nul diffeifin; For then it might be that the Plaintiffe was ne-
ver oufted nor diffeifed; and fo no caufe to recover: In which cafe,
it was no reafon to put him from his Writ of Right.

Mich.



Bragg’s Cafe. - 135

Mich.29. Eliz; - in the Common Pleas.
Intratur Mich.2j. Rot.1627.

156¢ - BR 4c a’s Cafe -

Woman having caufe to be endowed  of a'Manor -in which are

Copy-holders, doth demand her Dower by the name of certain
Mefluages,certain Acres ofland,and certain Rents;and nét by the name -
of the third part of the Manor, and the doth recover, and keeps Courts,
and grants Copy-holds : It was holden by the whele Court, that in fuch
Cafe that the Grants-were void, for'the hath net a Manor, becaufe
fhe hath made her. demand as of a thing in groffe. Otherwife,. if the
demand had been of the third part of the Manor, for then fhe had a
Manor, and might have kept Courts and granted Copies. And the
pleading in that Cafe was, That fhe did recover the third part of the
Manor per nomen of certain Meffuages,and Acres,and Rents ; which was
tolden to be no recovery of thethird part of the Maner.

Hill-29. Eli%. inthe Common Pleas.

15
Ote,it was holden for Law, That the Juftices may increafe, by
N not decreafe damages, becaufe the party may have an Attaine,
and fo is not without remedy.But note, contrary by Auderfon and Pey;-

am Juftices. :

Hill. 39. Eliz, in the CommonPleas.

158

SErjeant Fenner moved this Cafe, That the Lord of a Manor doth
prefcribe, That if the Tenant do a Refeous, or drive his Cattel off
from the Land when the Lord comes to diftrain, thatthe Tenant fhall
be amerced by the Homage ; and that the Lord may diftrain for the.
fame. Anderfon Chief Juftice did conceive it might be a good cuftome:
and o alfo was the opinion of Rodes Juftice ; and he vouched 11 H. 7.
where the Lord had Three Pound for Pound-breach. Femner, It is ex-
tortion,if the amercement-be not for a thing which is a commonNufans;
angd.



36 Gilesind Newtows Cafe.

and cited 11 H, 4. to prove it. Periam Juftice faid, That hee faid
well. " ) o

Pafch. 28 Eliz. Inthe Common Pleas,
Rot. 1962,

159 GiLe’s and NewToN’s Cafe-

TH E Cafe was, That the Queen feifed of the Manor of Gafzoigne,
1 and ofthe Graunge called Gafeoigne Graungein D. did grant all
her Lands, Tenements, and Hereditaments in D. and it was adjudged
by the whole Court, that the Manor did not pafs. And fo Ander(on
Chief Juftice faid it is, -ifit were in the Cafe of 3 common perfon ; but
an Advowfon fhall paffe by the Feoffment of the Manor withoutDeed,
‘without the words c#m pertinentiss, for thatis parcell of the Manor;
which the whole Court granted.

| ?afcb.z; . Eliz. in the (ommon Pleas.

- _ 160 | :

2. 8. was arrefted by force ofa Luarirar out of the King’s Bench; at
the Suit of #.D. and the Sheriffe took an Obligation of him with two
Sureties, upon condition that he appear fuch a day in the King’s Bench,
and alfo that ad runc & ibidem he anfwer the faid .D.in 2 Plea of Tref-

afs. It was moved by Rodes Serjeant,That the Obligation was void by

‘the Statute of 23. H. 6. by which Statute no Obligation fhall be faid to
be good, if not for appearance only ; and this Obligation is for ap-
pearance, and alfo that he fhall anfwer to 7.D. which is another thing
then is contained in the Statute, and therefore it isvoid. But- all the
Juftices were of opinion, That the Obligation was good, notwithftand-
ing that ; becaufe that the words of the Writ direited to the Sheriffe,
are Qnod capias fuch @ man, Ira quod babeas corpus ejus hic, fucha day,
adrefpondendum tali, ina Plea of Trefpaffe ; and fo nothing is cofi-
tained in the Bond, which is not comprifed within the  Writ' dire@eéd
unto him, . but if any ether collaterall thing be putinto the Obligation,

9

then the Bond fhall be void for the whole. -

LY

31.-Elig.



Strangden and Barnells (afe. 1y

31.Eliz. in the Common Pleas.
161 BuckuursTts Cafe.

Effecforten years granted arent charge unto hisLeffor for the
years: Afterwardsthe Leflor granted the Remainder in Fee to the
Leffee. It was the opinion ofthe whole Court that the rent was gone
and extin&, becaufe the Leffor who had the rent, isa partyto the De-
fruction of the Leafe, whichisthe ground oftheRent. .5 .~

29. Eliz. Inthe King’s Bench.
162 ALLEN and Parsuarp’s Cafe.

A Copy-holder doth furrender unto the ufe of a Stranger -
for ever; andthe Lord admits the Surrendree to have and to
hold to him and hisHeirs. 1twas adjudged in this Cafe; That if it
were upon a devife, that fuch a one fhould have the Copyhold in Fee ;
and afterwards a forrender is made unto the Lord to grant the Copy-
hold accordingto the Will; and he grantsit in Fee to him and his
Heirs, that the Grantis good. But guere inthe firt Cafe, for it was

there bur a bare Surrender only.

Mich. 277,28, Eliz. in the King’s Bench.
163  STRANGDEN and BARNELLs Cafe.

AN Adtion of Trover and Converfion was brought of Goods in
Tpfwich; the Defendant pleaded, That the Goods came to his
hand in Danwich in the fame County ; and that the Plaintiffe gave un-
to him the goods which came to his hands in Dunwich, a6(4, hoc that he
is guilty of any Trover,andConverfion of Goodsin Ipfwich.And by the
opinion of the Court, the fame is a good manner of Pleading by rea-
fon of the fpeciall Juftification. ¥ide27. H. 6. But when the Juftifi-
cation'is generall, the County.is not traverfable at this day. Vide 19.

H 6.6,&7.
T Mich,



138 Zouch and Bamport's (afe.

| Mich. 2. Eliz, in-the Kings Bench.
164 . .BartTonand Epmono’s Cafe.™:

- A NInfant and another were bounden in 2 Bond for the Debt of
X thelnfant: The Infant at hisfull age did affume to fave the other
" man harmeleffe againft the faid Bond ; afterwardstheInfant died.: It
was refolved by the whole Court, that upon this Affumpfic an A&iof
upon the Cafe would lie againft che'Executors of the Infiat: Butif a
_Feme Covert,and another at her requeft had been bounden in fuch a
Bond, and afterthe death of her Husband, fhe had affumed to have:
faved the other harmeleffe againfk fuch Bond, fuch Affumpfic thould:
not have bound the wife.. © SR

'.Ti"'init.29;7 Elsz. in the Common Ple 5.
165 ZoucH and Bampo m:.’sf Cale

=T *His Cafe was moved, When the Defendant pleadsin Bar to the
A&ion, and the Plaintiffe replies, and the Defendant doth de--
mur fpecially upon the Replication, and the Bar is infufficient, Whe-.
ther the Juftices fhall give Judgment upon the Replication,. or thall re-
fort unto the infufficient Bar, the Replication being alfo infufficient » -
And the opinion of the Court was, Thatwhen the A&ion is of fuch 2
nature; that the- Writ and the Count doth comprehiend the Title, asin
a Formedon and the like, then becaufe there is a fufficient title for the:
demandant by the Writ and the Count, fo asthe Judges ‘may fafely
proceed to Judgement for the Plaintiffe, there -they fhall refort tothe
Barr. Contrary in Cafes where the Title doth commence 6nly by the:
Replication, asin Affize, Trefpafs,and theike.

40.Eliz: in-the Evccbeéuer.‘

166

NOte,i_t was faid by Sit Francis Bacon the King’s .Sé.ﬁ'cito;",‘ | ;I’h-ét it
A N wasadjudged 40. Efiz. in the Exchequer, That where the King
hid-made a Leale for life, who was oufted by a Stranger, that the fame

thould

e



Protter's (afe. Hardings (afe. 139
fhould be faid a Diffeifin of the particular eftate, againft the common
ground whichis, That a man cannot be diffeifed of leffe eftate then of a
Fee-Simple. o

40. Eliz. inthe I{iﬂgi Bench.

167 ,

IT was holden and adjudged by Popham Chief Juftice of the Kin
Bench, That where a Leafe was made unto the Husband and Wife
for their fives, the remainder to the Heirs of the Survivor that the famé
was a good remainder, notwithftanding the uncertainty, and that in
that Cafe the Husband afer the death of the Wife {hould have Judge~

ment to recover the Land

33. Eliz, in the Common Pleas.

168 ProcrTER’s Cafe |
IT wasadjudged in this Cafe, That the Lachefs of the Clark in not en-
wing of the Kings Silver, fhall not prejudice the King or the
Crowng. BN )

e

J

o | g0 Eliz. ' Inthe Kings Bench.
169 Harpi1na’s Cale

T was holden by the whole Court of Kings Bench(as it was reported
by:Sir Robert Hitcham Knight) That if @ man make a Leafe of
Copy+hold larid, and of Free-hold land, réndring Rent ; and the. Co-
hold defcends to one, and the Free-holdto another, that the rent

fhall be apportioned,

PRSI

Trinit.25.Eliz, in the Common Pleas.
Rot. 1702.
170 Leonarp and StepHEN’s Cafe.

IN Trefpafs, the iflue joyned was, Whether it were a Feoffment or

not ;,and upon Evidence to the Jury, the Cafe appeared to be, viz.
T 2 That



140 Leonard and Stephen's (afetiy

That there was Leffee for years, and afterwards the Leffor made a Deed
of Feoffment, in which were words of Confirmation, andin the'end of
the Deed, there was a fpecial Letter of Atturney to make Livery to the
Lefiee for years,and hisheirs. Anditwas agreed by allthe Juftices,
That the Leffee for years had Ele&ion to take the fame by way of con-
firmation, or by Feoffment; and that the Law doth fufpend and expe&
untill he hath declared his pleafure. And it was further adjudged, .
That when he hath made his Ele&ion, . to take it by Livery, thatit%
fhall be a Feoffment, 44 initio; and by the delivery of the Deed inthe
mean time, #ibil operatsur. ’ A -

o avme Sisad s
ST L R

-

Tta

Mich. 3 I. Elig. in tbé Co;hmo'n?:isl‘éé;:.{ S

171
A Copy-holderdid alledgetfie cuftome to.be, That the Lord of the-
Manor might grant Copies in Remainder with the affent of the:
Tenants, and not otherwife : and that Copies in remainder otherwife -
granted fhould be meerly void. The queftion was, Whether it werea
good cuftome ?  The Juftices did nos deliver any opinion in the point.
But walmefley Serjeant, faid, That it wasa void cuttome ; fora Copy-
“hold Eftate is an eftate of which the Law doth not take notice, and Co-
py-holders are meer Tenants at will by the common Law ; and. there- .
fore vo fay, That.he who hath not an intereft fhould have me at his
pleafure, afwellasI whio am intereffed fhould have him at my -pleafiire,,
is prepofterous-and repugnant toreafon = as 2: H.4.27. A cuftome that -
the Commoner fhall notufe his Common before that the Lord hath
put in his Cattel,is not good, for the Commoner hath an intereft in the.
Common, which is not reafonable to'bereftrained at the pleafure of a- -
nother ; and 19. Eliz. Dyer 257. Acuftome that a man thall not de- -
mife or-leafe 'butfor fix yearsisa void cuftome. Shateleworth Serjeant
contrary, and he-faid, That the reafon that this Copy-hold is not with-
in Littletons Eftatesby Copy, is no reafon; for by the fame ‘reafon
you may overthrow all Cogy-hold Eftates. . And he faid, That this.
cuftome might have a lawfull beginning, and it feems to bee grounded
upon thie reafon of the common Law, thata remainder fhould not be
without the affent of the particular Tenant, and therefore it isa good.
cuftome. And fo.is the cuftome, - that a Woman thall not have Dower-
if fhe do not claim itwithina yearandaday. Anda cuftome, that a
free Tenant fhall not..alien without. a furrender in the Court of the:
Lotd, is a good cuftome. It was adjourned..

N

31 Eliz;
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Maye s Cafe.s Haltows Cafe. | 141
PR soogfirEgs ) . ‘ S .“:

‘31, Eli{,V in the King’s Bench,
172 Sir Rarpu EGErRTON’s Cale:

‘JPon afpeciall Verdi& the Cafe was this, A man being Tenant for
u life in the right of his Wife, he made a Deed of Feoffment Haben-
dnm to the Feoffee and his Heirs, ad folum opns & ufum of the Feoffee
and his Heirs for the life of the Wife; and the Court was cleer of opini-
on, that it was a forfeiture, becaufe the Habendum is abfolute ; and the
ufeis another claufe ; and althotgh he doth not limit the ufe but for life,-
yetthe Law limits the remainder ofthe ufe to the party who maketh the
Feoffment..

Trinit.29. Eliz, in the King’s Bench.
173  May e’s Cafe.

IF a-man fendeth a Letter bya Cartier to a Merchiant for certain Mer-
chandizesto fend them to him by the Carrier, receiving certain mo~
‘nies ; and the Merchant fendeth the Goods by the Carrier, without the
receipt of the Money , the fame fhall not bind the Buyer (as it
was holden by the Court) becaufe it was but a conditionall Bar-
gain, and it was the folly ofthe Merchant to truft the Carrier; and:
- therefore in that Cafe the Vendeg was admitted to Walg)e his Law.” And
fo if one writeth for Wares,, and the party fends them by the fame Car-
rier, yet if the Carrier doth notdeliver them, the other may wage his:

Law mn fuch Cafe.

Mich.30. Eliz, inthe Common Pleas.
174 Hav 1o Ns Cale:

~HE cafe was,. That a Recognizance was acknowleged before Sir
N. Read, one-ofthe Maiters of the Chancery. The Recognizee.

died before the fame was enrolled. And whether it might be enrolled at
the Petition of the Executors of the Recognizee was the queftion? And
1t



142 Blagrove and Wood's Cafe.

itwas agreed by all-the Juftices, That the fame -might be enrolled.;
for it was like unto the Conufans of a Fine before a Judge, which
might be removed out of the hands of the Judge by a Certiorari. and
yet it is no record antill it be -perfected. - And ‘at that time. itwas
doubted whether the Chancery might help a man who was a- purcha-
fer for valuable confideration, where there wanteththe wozd! heirs ]
in the Deed of purchafe : But it was agreed by all the Juftices, That
after a Fine is levied of Land, That'the Chancery may compel the
Tenant to attorne, B _ .

* Trinit. 31. Eliz, t;ifjtfye'Connnun Pleas.
o ' Rot. 1704. '

175 BLAGROVE and Woop’s Cafe.

I‘N Trefpafs, the Queftion was, If a Copy-hold was furrendred, or
not. And the cuftonse was alledged to be, That a Copy-holder
~might furrender out of the Court to the , Steward out of the Manor,
And the Steward was retained onefy by word, but“had no Patent.
Walmefley,He may be Steward by word welt enough. But #Windham
and. Anderfon held, That he might be Steward by word onely in pof=
fefliorr, thatis, when.he-hotds ‘@ Court in pofieffion ; Bat he cannot
be Steward out of Court without a Patent, becaufe he is then out-of
pofleffionr; And therefore, it was the opinion of the whole Court,.
That the furrender out' of Court: to the Steward by word, was not.
good, ; ; L ses SR P b
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Hhll. 36. Elix, inthe ‘Cbmmoﬁ’@?qg;@;.-

176
=r~le Summons of a Copy-holder to appear at the Lords Court was
at the Church.; andtherenpon the Copy-halder did:-not appear:
And it was the opinion of the whole Court, that the fame was no
caufe of forfeiture of the Copy-hold, becaufe it was not efpecially
‘fhewed to be the Cuftome: And it fhall Be hard to make it a For-
feiture; for perhaps the Co(iy-holder had not notice of it; And
to that purpofe' was vouched the: Lord Dacres and Hurleffons cafe.’
And they held, that notice ought to be given to: the perfon ; and
the Refufall muft- be wallfull; for if a Copy-holdes: be demanded:
his. rent, and he faich, that he bath it not, the fameis: no ‘foxtfei.ture,
but



 Shipwith and Sheffeilds Cafe. 143
but the deniall ought to' be a wilfull deniali ; and fo it was faid tp
have been adjudged in one #inters Cafe.

-~ Trintt.-1. -Facobi in-the-Common Pleas.
e o et 854

CNT

177  SAPLAND and RIDLER’s Calfe.

AFter long Arguments on both fides, It was ‘adjudged by all the

Juftices in-this cafe : That: where the Cultome of a Copy-hold
Manorwas to admit for life; and in vemainder for life, at any time
when there was but -one Copy-holder for life in pofleflion; and du-
ringthe minority of the Heir within fourteen years, the Gardian
in Socage in his own name did admit a Copy-holder in Remainder
for life, That the fame wasa good admittance according to the Cu-
ttome ; And that he was a fufficient Deiminst pro tempore as to this-
purpofe. Although it was objected by #wlmefley, That the Gardian
is but Servws, anc? not Dominms. But becaufe it was agreed that he
liad atlawfull Intereft, the admittance wasgood, and fo it was ad-

jndged.

,,'5. ,

33+ Elx. Tn the Comomon Pleas,

N

1.78. SHirwWITH and SHEFFIELD’S Cafe. |

He Cuftome of a Co’gny-hold Maner was, That a feine Covert
T mighr give Landsto her Husband. And if it;were a good Cu-
ftome, or not, was the Queftion? Fleetwood. The Cuftom is good,
and vouched 12, E.3. Thatin York_there is fuch a-cuffome, That the
Husband might give the Land of his own purchafe to his wife during
the Coverture; and itis a good Cuftome, That an Infant at the age
of fifteen years may make aFeoffment, 29. E.3. and the fame is good
at the Common Law; and yet the fameall began by cuftome. But.
the Court was of opinion, That the Cuftome is unreafonable, becaufe
it cannot have a lawfull Commencement. And Anderfon Chiefe Ju--
fice faid, That a Cuftome that an Infant atthe ageof feven years
might make a Feoffment, is no geod cuftome ; becaufe he is not of
age of difcretion. And inthis cafe at Barre, It fhall be intended thac
the wife being fub poteffate wiri, did it by the Coherifon of her Huf-

band; The fame Law is of a Cufteme, That. -the. wife may |eafe o
i . ‘ her



144 Mich.29.Ev1z.

her Husband, . Fleeswosd urged, That the cufteme might,be good, be-
caufe the wife was to be examined by the Steward. of the Court;, asthe
manner is upon a Fine,to be examined bya Judge. To which the Court
faid pothing, o , .

3 1. Eliz. inthe King's Bench
1 | N

AN Ad&ionupon the Cafeupon an Afumpfit was brought. And’
the Plaintiff layed his A&ion, That fuch aone did promife him, in
refpe of his labour in another Realme, &c. to.pay him his_content-
ment. And he faid, That Twenty five Pound is his contentment, and
that he had required the fame of the Defendant. Cuok moved inarreft
of Judgement ; it being found for the Plaintiffe,upon Non eAdffumpfis
pleaded,that no place was alJedged where the contentment was fthewed :
And the opinion of the Court wasagainft him ; for Gawdy and Wwray
were of opinion, that he might fhew his contentment in any Adion;
and foitis, whereitisto have fo much as he can prove, he might
-proveit in the fame A&tion. Ceok faid, That:it had been moved in ftay
of Judgement inthis Court upon an A [fumpfir,becaufe the requeft was
notcertain. Andthat cafewasagreed bythe Juftices, becaufe the re-
ueft is parcell of the Afumpfit; andthe entire Affumpfir rogether in
uch cafe is the caufe of the A&ion; but in this cafe, that he fhould
_content him,is not the caufe of the A fwmpfi#, but only a circumftance

.of the matter ; and itwas refembled to the Cafe of 39. H.6. where a
Writ of Annuity was brought for Arrerages againft an Abbot pro cox-
filio, ¢&c. And the Plaintiffe declared that the Councelwas ad profica-
#m Domus, ‘and was not alledged in certain ; and it was holden that
the fame was not materiall} although it were uncertain, becaufe it was
butanindu®ionand neceflary circumitance to the A&ion: And fo the

Plainriffe recovered and had Judgement. ‘

Mich.29 Eliz, in the King's Bench.

180 o
" H E Statute of 23. Eliz. cap.25.is, Daodnon licwit alicui to en-
groffe Barley, &c. and in the Statute there isa Provifo, That he
may fo do, fo ashe convert it into Malt." The queftion was, Ifin anIn-
formation uponthat Statute, That the Defendant had converted it
to Malt, he might plead the generall Iffue, Not guilty, and give c'in,Eu
o .' ‘ ’  vidence
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vidence the fpeciall matter, or whether he ought o plead the fpeciall
matter. Clench Juftice, He may plead, Not guilty, &c. for the Pio-
vifis parcel, and within the body of the Statute, as 27.H. 8.2. where,
upon an Information upon the Statute of Farmors, it is holden by
Fitzherbere, That the Vicar may plead, Non habuit fen tennit ad firmam,
contra formam Scatnti, &c. and yetthe ‘Statute in the premifes of it,
reftrains every Spirituall Perfon to take in Farme any Lands, &c. and
afterwardsbya Provifo gives him liberty to takeLands for the main-
tenance of his houfe, &c. Asupon the Statute of R.2. Ifhe do plead,
That hedid not enter contra formam Starnti, he may give in Evidence
that he entred by Title, as that his fathér was feifed and died : and the
fame is not like unto the condition of a Bond, for that is a feverall
thing ; But the Provifa and che Statuteis but one Adt.

) Mzcbnghg in the Kg’ng’;}fl?encb.' | ra
S o ol 8 - b

YOte; It was faid by Mafter Kemp Secondary of the K ag’s Befich,
‘ That there is a Court within the Tower of Losdor, but iz .a.d,
Thatit was but a Court Baron; and faid, That he can fhew a Judge-
ment, That no Writ of Error lieth of 2 Judgement given there. And
it was a quéftion] Whether Procefs might be awarded to the Lieutenart
of the Tower for Execution upon a Judgment given in the KingsBench
becaufe the Defendant was removed and dwelt within the Liberty Q;‘
the Tower > And it was faid, It could not; butthe Writ ought tobe
awarded to the Sheriffs of Lendon ; and ifthey returne the Liberties of
the Tower, then a Nos omirtas fhall be awarded.  But fome Counfel-
fors faid, That although.a Nox omitras be awarded, yet the Sheriffs
durft. not go unto the Liberties of the Tower to ferve the Pro-
cefs. b > i )

2 Jacobi, in the Common Pleas.

182 The Lady STOWELL’s ((afe.

T was adjudged in this Cafe, That the wifc whois_ divorced casfs 4=
dulterii, thallhave her Dower. . .

v

A% | 3.5‘40&6@



46 Whitlock and Hartwels Cafe.

3. Facobiy in the (ommon Pleas.
183 - W A RN ERs Cafe.
Effee for twenty Iears doth furrender, rendring rent during the
term. It was adjudged a goed rent for fo many years as the term

might ha ve continued. : _‘ ¥

g

3 fdcbbi, in the I{in(g’si Bench..
184  Wurtrock and Hartw eLL’s Cafe.,

TW O Joint-Tenants for life, the one demifed and granted the
) moyty unto his compaiion for certain years to begin after his
death. Adjudged void,becaufe itis but a poflibility. Angdfo ‘isit of a
Covenant to ftand feifed to theufe, &c. asit was adjudged in Barron
and Harvey’s Cafe, 37. Eliz. : - 4

v"p

3.,]46.055,, In the I(mgs Bench. - :
185 " PINDERs Cafe.

oA. devifed lands in Fee to his fon, andmany other lands in tait :
And afterwards he faid, Iwilkthat if my fon die without iffue withinage,.
that thelandsin Fee fhall goto fuch a one. ' Jrem, I will that the other
lands in tailfhall go to others ; and deth not fay in the fecond Jrem,
ifthe fon dieth without iffite, within‘age. It was adjudged, That the
fecond Zrem {hould be withont condition. o

3 Jacobi, inthe Star-(hamber.

186 RusweLLs Cafe.

A Man took away Corne in the night time to which he had a right,,
4 A and was punifhed for a Riot in the Star-Chamber, becaufe of his

“‘€ompany only.. Hill.

1
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“Duke and Smitk's Cafe, 4.7

T Ellar, 3. Jacobi,
'1875' | KinagsToN-and Hivu’s Cs,ﬁ:

A N Adion upon the Cafe was btought for faying chefe words, viz.
A Thou art an arrant Papift, ‘and it were no matter if fuch were
hanged ; andthouand firch as thou,would pult the King oucof his Sea¢
ifthey durft. Adjudged that the words were not a&ionable : Er gmd
guerens nibil capiat per Billam.

Pafch, 3: Jacobi, inthe Commbn Pleas.
188 :

Ote ; It was holden by the Coure,” That if a Fierifacim go to the

Sheriffe to do Execution, and he levieth the money, and delive-

reth the fame tothe party ; yetif it be not paid here in the Court, the

_xi_arty.mzy have a néw Execution ; and it thall not beany Plea to fay,

hathe hath paid the fame ro the party; for it s not of Récord with~
out bringing of the moneyin Court. Vide 11. H./4.50.4r. ¥+

gL

Pafch.3. Jacobi, in the Common Pleas.

- 189 ~ Duxe and Smite’s Cafe.
Orte; That if he in the reverfion fuffer a recovery to divers ufes,
his Heirs cannot plead, That his father hrad nothing in the Land 4t
the tinte of the recovery; for he s eftopped to fay, TEat he 'was not
Tenant to the Precipe.” And it wasagreed; Thatit was a good reco-
very againft him by eftoppel.  Quare this cafe. b

Mich.3 . Jacobi, in he King's Bench:
ST T R "' R B
190 =% B1rry's Cafe:

B Irry was committed by the High Commiffioners, and removed by
Habeas corpans-into the Xings. Bench : . They returned the Writ

V2 with



148 eAnn Mannock's Cafe.

with a Certificate, That they did commit him for certain caufes Eccle-

fiafticall ; ‘which generall caufe the Court did notallow of. T h‘e§7 cer-

tified at another time, Thag it was for unreverent Carriage and fawcie

Speechesto Do&or Newwan. The Court alfo difallowed of that caufe.

Birry put in Bail to appear de diein diem, and was difcharged. It was

holden. That if Birry did not put off his 'Hat te him, or not give him
the wall, the fame were not fufficient caufes for them to comniit him.

And it was agreed by the whole Court, That- whereas the faid Com-

miffionérs took Bonds of fuch asthey cited to appear before them, .to
anfwer unto Articles, before that the party had feen the Articles, that-
fuch Bonds were void Bonds. S

hd

- Mich. 3. Jacobi, in the I(ihg’s Bench. |

191 ANN ManNoOcK's Cafe.
ANN Muannock was indi&ed in Suffolk, uponthe Statute of 1- E/.
. cap. 2. for not coming to Church twelve Sundayes together ;
which Indi&ment was removedinto the Kings Bench ;. and Exceptiotis
takenuntoit. - 1. That the Statute is, That all-Inhabitants within
the Realme, &c. anditisnotaverred in faffo, that fhe did inhabig .
within the Realme ; - and the Exception was difallowed, for if it were
otherwife, it ought to be fhewed on the Defendants parc.  The fe-
cond-Exception, Thatby a Provifo of the Statute of 28. £liz. cap. 6.
it is ordained, That none fhall be impeached for fuch pffence, if he be
not indicted-at thenext Seflions ; and: it appears by the IndiGment,
That the Offence was almoft a year before the Indi®ment, and in the
mean time many-Seflfions were, or debuerun: to fidve been.. (And that
Exception was alfo-difallowed, for perhaps.thetruth is, That there was
not any Sefsions in the mean time,. 2lthough there ought to have been.
The third Exception, That the Indi&ment was, That the was indi&ed;
Caram A.B. & [ociss, Juttices of Peace, apd it doth not name them par-
ticularly. ' The Exception was difallowed, for. that it doth not, appear
that there were any other Juftices there, and what was their names,
And thereforeit was faid, That it differs fromthe Cafe of1. H. 7. of.
a Fine levied Coram A.B. & fociss [nis.  The fourth Exception was,;
That the words of the Statute are, Ought to abide in the-Church till the.
end of Common Prayer, Preaching, or other Service of God in the
Disjun&ive : and the Indi®tment wasin the Conjun&ive. TFhe Excep-
tion was difallowed, for although the words are in the disjun&ive, yet
a man cannot depart fo foon as the Service-is ended if there be. preaching

but he ought to continue there for the whole time, L
Pafch,
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Pafch. 4. Jasobi, in the King's Bench.
Al . int hw192

AN Enfant did .acknowledge a Statute, and during his Nonage

~> brought an Awdita qgerela , to'avoid the Statute , and had
judgmenit; The Conufee at the fall age of the Enfant brought a Writ,
of Error and reverfed the judgment given in the Audira querels, and.
the Enfant the Conufor.ptayed a new: 4udita gquerels; but it was de-
nyed by the whole Court. ~ t ‘ S

- Mich. 4. Facobi, in the Common Pleas.
193 PeTOo and Crirrie’s Cafe.
IT was Védjudgecll inthe Cburt of Common Pleds in this Cafe ;’ That

concord with fatisfadtion is a good plea in Barre in an Ejeftione

forme.

iy f
PRI B

v Mich'5. Jacob, in the King's Bench.

~rWo Men were bound' joyatly in a Bond, one as princigal and the"
T other as furety; -the principal dyed Inteftate, the furety took Ad-.
miniftration of his goods ; ‘and the principal having forfeiréd the Bond,,
the furety made anagreement with the Creditor , and tooK upon him’
to difcharge the Debt: In Debt brought byanother Creditor , the'
queftion was upon fully adminifired, pleaded by the Adminiftrator, If.
by thewing of the Bond, and that he had contented it with his own.
proper- Mony, whether he might retain fo much of the Inteftates:
eftaze: and it wasadjudged that he miglit not : Fof Flimming Chick
Juitice faid'; thatby joyaing in the Bond wich the principal , itBécame
his own Debt. - I ‘ ‘ RN

. ] :11-,3
! ¢ G

ﬂ“xw" o ;
L Pafehy;



150 T aylor and Fame's Cfe..
Pafch. 5. Jacobi, in the Common Pleas.

195 TavLow. and JaMe’s Cale.

N a Replevinby Jobn Taylor , againft Richard Fames, for taking of
I a Mare'and a Colt in Loug Sweron | in a place called H. inthe
County of Somerfer ; The Defendant did avow the taking,and fhewed.
That Sir Jobn Spencer was feifed of the Manor of Long Sutten, whereof
the place where &c. is parcel]and that e andall chofe whole eftate
he hath in the faid Manor &c. have had all Eftrayes within in the faid
Manor ; and fhewed that the Bailiff of Sir fohn Spencer feifed the faid-
Mare and Colt, as an Eftray, and proclaimed them in the three next-
Market Towns, and afterwards the Bailiff did deliver them to the De--
fendant to keep in the place where &¢. And if any came and chaltenged
them, and could prove that the fame did belong te him, and pay" him
for their meate,that he Thould deliver them unto him ; and ‘then thewed
how that the Plaintiff came,and claimed them for his own ; and becaufe
he would not prove that they did belong utito him, nor pay him for their
meate &c. he would not deliver chem; upon which-pleéa there wasa
Demurrer in Law. After argument by the Serjeants, Cook Chief Ju-
ftice, faid , that it was.a plain Cafe for the Plaintiff : the reafon -of
Eftrayes was, becaufe when there is-none that can make ‘title to the
thing , the Law gives it to'the King  if the Owner doth not claim it
within a year and a day; and alfo becaufe the Cattel might not perith,
which are called A#imalia vagantia  &c. But the Defendants plea is-
not good , becaufe the Defendant isto keep them until proof be made.
unto him, and the Law doth.not take notice of any proof, butby
twelve Men , which the Defendant cannottake, 7. H. 2. Barre 241.
But if the Owner ‘caii make any reafonable proef, as if he thew the -
Matkes &c. it is fufficient , and the.party fho- pericslo ought to deliver
to him the Eftray. Secondly, Tt is not fufficient to keep the Eftray:
within the Manor but it ought'to be’kept in a place parcel of the Manot.
Thirdly , It ought to be .1iiland jn t%e pofleffion of Sir Fohu Spemcer,
and not of any other ;"and it doth notappear that that-Land was:in his
poffeffion. ‘Fourthly , If theydo go in the Land of Sir Fohn Spencer ;
Yet i1l t6 maintain that the Bailff might delegate his power to
teep  them until he'be fatisfied.  w./mefley Juftice, agree-
eth’ n it1s {fpoken generally of proof;.it fhall be taken for
judicial proof | which needeth not in his Cafe, for thefe Vagrant Beafts;
and the paay fhall not be his own Judge, butas it hath been remem-

breit upon $he Statute of Wrecke, fi dicere poterir, if he caninftru®’
‘ ’ him
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him, and give him any reafon wherefore the Eftray doth appertain unto
him, he ougzt to deliver it fuo pericnto. Alfo it is cleer, that agreement
ought to be made with the party for the vidtual, and the quantity
thereof fhall be eryed in this Court if it come in queftion, as the quax-
tity of Amendsina Reglevin. - Warbarton agreeg, and faid , That an
Eftray ought not to be wrought, but the party muft agree for his:
meate 3 alfo the Lord cannot put the Owner to his Qath ; but if the
party doth tell the Marks ; it is fufficient, and he ought to deliver it at
his peril : and if he require more then belongs to him for the Meate,
it is at his peril, for this Court fhall jugde of that. Duawie/ agreed, and
faid , That the Lord ought to preclaim them, and in his Proclamation
ought to fhew of what kinde the Eftray is; whether theep, Oxe, Horfe,
&c. and ought to tell his name who feifed them, fo as the Qwnex
might know whither he might refost for his Cattel ; and thenit ought-
to be kept within the Lordfhip and Maner, which may extend into’
feveral Counties. Cook faid ; that the Owner ought not to be preffed.
to his Oaﬂj’,‘Pr. Cafes. 2¥7.. '

T YT T R
Pafch. 5. Jacobi, in the Common Pleas.

196 LanNcLEY and Corson’s Cale,
E3 B S s
AN Ad&ion upon the Cafe was brought by Langley againft Co/fon,
for thele words, viz. Richard Langley is a Bankrupt Rogue , T
may well fay it , for T have payed for it : and it was adjudged for the
Platneiff's for by:all the Juftices the firft words are A&ionable although
the word Bamkrupt be fpoken «djective | becaufe they fcandalize the
Plaintiff in 'his Trade. At the fame time another Adtion was brought
anottier Man for {peaking thefe words, viz. Thou art a Bankruptly
tnave , and canft not be trufted in Lokdox for a Groat; and it was ad--
judged that the words were not A&ionable, becaufe the words were
fpoken adjectiut and adudrbialiter | and are not fomuch as if he had
catled him Bankrupt Knave , but Bankruptly, viz. like a Bankrupt.
s . !

o H v

RN

" Pafch. 5. Jacobi in the Common Pleas.

197 BALLET and BALLE TS Cafc.

Warrantia Charta Was brought by Thomas Baller the younger,
againft Thomas Baller the elder ; and the Writ was of two Mef-
fuages



152 Balles. and Ballet's Cafe, |
fuages'and the moytie of an Acre of Land, ##deChart ans babet &c. and
declared, wheréas himfelf and. the Defendant and' one Franes Baiies
were feifed in the new Buildings,and-of one piece of Land adjoyning
&c. in the Tenure &c. containing from the Eaft to the Weft twenty
foot by affize , and from the North part to the South thirty foot, and
the faid Zhomas the elder, and Francis did releafe untohim all their
Right in' &c. the faid Thomu theelder for him and his heirs, did War-
rant tenementa pradiét’ to the faid Themas the younger and his heirs: The
Defendant did demand Oyer of the deed, and thereby it appeared that
the faid Thomas and Francis and one R. did releafe to him all thejr
Right in, &c. And that Themas the elder for him and his heirs did
- Warrant renemenra pradicl’ to Thomas. the younger & his heirs and that
Frangis by another claufe for ‘him and hns h'elrS'did Warrant renementa
preditt’ to Thomas the younger and his heirs: upon which it was De-
murred in Law, and after Argument by the Serjeants, fome matters
were unanimoully agreed by all the Juftices. Firft, that upon.fucha
releafe with Warranty, contra omnes gentes | 8 WFit of Warrantia
Charta lyeth. ~Secondly , although that every one paffech' his part
onely, viz. athird part et every one of themdoth Warrant the
whole: and becaufe they may fo do, and the words are general with-
out reftraint by themfelves;the Law 'will not reftrain them. The words
are,that they do Warrant tenementa prediéd’, which is, all the premiffes.
Thirdly ,For the reafon aforefaid., It needs not to be fhewed how
they hold in jointure. Fourthly, that the Writ is well brought againft
one onely becaufe the Warranties are feveral;But if they had beeh joint
Warranties, then it ought to have been brought agiinft them both
fo againtt the Survivor & the heir of one of them; -and if they had both
dyed, againft both their heéirs; fo.asit differs from an Obligation per-
fonal which onely binds thedSurvivor. ~Fifthly, that the Writ was welj
brought for the things as they are in"truth, without naming of theim
according to-the Deed. Sixthly, that if there be new Buildings of
which the Warranty is demanded which were not at the time of the
- Warranty made, and after the Deed is fhewed |, the Defendant fhall
not have any benefit by Demurring uponit; But if he will be aided,
he ought for to fhew.the {pecial matter » and; enter into the Warranty
for fo much as was at the time of the making of the Deed , and not for
the refidue: Vide Fitz, Warrantidi Charta 31. Sevemthly , thar a
Warrantia Charta doth not lye of a piece of Land,no more then 2 Pre-
cipe guod reddar , nor of a Selion of Land. ~ o« * <) » -
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. Mich. 5. Facobi, in the Kirigs Bench.
: 198
A‘ N Action upon the Cafe was brought for thefe words, viz. Thou
4. XN haft fpoken words that are treafon, and I will hang thee for
‘them. It was adjudged by the whole Court, that the words were
actionable.

-+ Mich. 5. Facobi,, in the- Kings Bench.
- Loc |
Man was bound to pay twenty pound to another, when he thould
be out of his Apprentifhip, and he died within the time, the

Executors fhall not havethe money; otherwife, if the Bond had been
to pay money; aftef theexpiration of tenyears. Adjudged.

M. 5. }'écqbi?‘ in tke:l@@s@encb.

200’ GaGE and Peacock’s Cafe.
T was adjudged inthiscafe: That \’if ieﬂ'ec for yearsof a Manor
take a Leafe of the Bailiwick of the Manor, thatit is no furrender
., .of his term, becaufe itis of a thing which is collaterall.

Mich. 5. Facobi, in the (ommon Pleas.

201

F a Parfon have a Benefice above the yearly value of eight pound,
I and afterwards he taketh another Benefice with a difpenfation, and

afterwards he taketh a third Benefice ; his firft Benefice is onely void.
‘Adjudged per Curiam.

X Mifbo



154 Sir fobn Spencer and Poynt’s (afe.

\Mich. 5. Jdcobi, in the Common Pleas,

, 4 202 : \
Man, jn confideration of Marriage, doth affire and promife to:
A do three feverall things: For the not performance of one of
them, the party ta whom the promife is made, bringeth an A&ion;.
upon the cafe ; and to enable him to the Acion, fayes, That the De--
fendant in confideration of Marriage, did promife him to performe the-
faid thing, for which the Action is brought, without fpeaking of the
other two things: The Defendant by pleain barre faid, Nox affumpfie
modo & formi. Andthe opinion of the Court was, that it wasa good
iflue; For the Contra& being entire, ifit be not agood plea, the De--
fendant might be-charged for the feverall things; which cannot be, " be--
ing but one contra&t by word : But it is therwife of feverall contrads.
in writing.. . e -

Trinit. 5. Jacobi, inthe Kings Bench.
203 Sir Joun SpeENCER and Poynt’s Cafe.

SIr Fobn Spencer made a Leafe for yearsunto Sir: Fobu Poynsy, rep-
) dring rent by Indenture : The Leffee covenants, that if the
rent be behind at any time-of payment according to the forme.of the-
Indenture, that the Leffor fhall have two-hundred pound Nomine pee-
ne, for fuch defanlt. The rent is behind, Sir Fobn Spescer brought
Debt for the Nomine pene. The Queftion was, Whether without De-
mand of the rent, debt did not lie for the Nomine pene: And the
better opinion of the Court was, that the A&ion of Debt did not lie.
Vide: Fitz N,B. 120, feems contrary..

5. Jacobi, at the Sefsions ac Newgate.

: 204 :

IT wasadjudged uponthe Statute of 1 acobi, of defperate Stabbing:
- to be Felony without Clergy, That becaufe that the party had a
cudgell in hishand , That that was a weapon drawn within the intent
of the Statute. And the party wasthereupon arraigned of Felony, and

not of Murder, andadmitted to his Clergy.

- Mich.
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Mich. 5 Facobi, in the Kings Bench.
205 '
NOte, Itwasholden by the whole Court, That if a man appeareth
upon a Scire facias, That he fhall not have an Audita Querels,
becaufe he had notice in falto ; otherwife if he had appeared upon the
2. Nichil returned, which amounts to a Seire feci, for there he hath

notnotice in fact'; But it was faid, That the courfe is otherwife in

the Common Pleas. .;; , : PR

Mich. 6. Jacobi, in the Kings Bench.
206 Jounson’s Cafe.

IN an Accompt, the Defendant wasadjudged to account; and the
parties were at iffue before Auditors, and the Plaintiffe was Non-
fuit : The Queftion was, Whether he fhould have a Scire facias againf
the Defendant to account upon the firft Originall; and the better opi-
nion of the Court was, That he fhounld not ; but thould be put to a new
Writ of Actount accarding to the opinion of Townfend, in 1. H.7.
againft 21. E.3. and 3. H.4.

MZcb;tS ]aéqbi, in the King's Bench.

| | - S 207 :
Ote; Ttwas holden by Jufice williams, and not denied by any

. other of the Juftices, That if Lands be given to one, and. his.
heir, that the fame is a Fee-fimple, becayfe the word (Heir) is Cof-

leltivam.

Mich. 6. Facobi, in the Kings Bench.

208 HarLow and Woop’s Cale.
N an Adion of Trover and Cénvefﬁon, the Cafe was, A firanger

delivered the Horfe of Harlow to an Inholder : Hazlow came to
X2 him,
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him, and demanded his borfe, who refufed to deliver -it to him
if hee would not fave him harmeleffe and indamnified. But
becaufe the pleading was, Quod quidems bomo did deliver to him,
“and did not fhew his name certain; The Plea was adjudged not-
to be good. - , L

"

Mich. 6. Jacobi,. in the Kings Bench.
209 SirRoBERT BARKER and FincuE's Cafe. 3

Man made a Leafe for years rendring Rent at Michaelmas and the
Annunciation of our Lady ; he in the reverfion bargained and
fold the fame to a Stranger, who gave notice thereof to the Leffee ;
The day of the payment came, the Leffee piid the rent to the Bar--
gainor, and then the Deed was enrolled. The queftion was, Whe-
ther the Bargainee thould have the rent by relation,fo as the Bargainor. .
thould be charged in account to the Leffee for the rent firft paid. And
the Court was of opinion, That the Bargainee fhould not have the;
rent. Dedderidge Serjeant, Ifthe rent be paid to an adminiftrator who
hath right for a time,” and afterwards a Whll is fourid and proved, foas’
it appeareth upon the matter that there was an Executor, and .by con-.

fequence no adminiftation could be ; the rent fhall be paid by him again
to the Executors. nere. -

| Mich. 6. Facobi,, in t.bel(in‘gsﬂﬁencb:
210 Griflell and Sir Chriftopher Hodfdens (afe. -

N “this Cafe it was agreed for Law, Thatif two Lords be Tenants in:
Common of a Wiafte,and €ach of them hath'a Court,in which dre di-
vers By-lawes made;it ought to be prefented by the Homage That fuch’
a one hath not any thing in the Common ad exheredationem Domini,
and not Dominernm, notwithftanding that they are Tebants in com-
mon., - T T TN

Mich.
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——

Mich:6. Facobi, inthe Kings Bench.
211 Lee and Swan’s Cale.

' A N Adion upon the Cafe was brought for fpeaking of thefe words,
A viz. The Plaintiffe being 2 Town Clark took forty fhillings for a

Bribe. wv,f&nd by the whole Court the words adjudged Adtionable.
Mich.6. j‘?wo_bi, inthe I{ihg’s ‘%%nck_.
212 B r1cc’s Cale.

! Ction for the Cafe for words, You hé.v’e bought a Rean ftollen
Horfe, knowing him to be ftollen. It'was adjudged, That the
words were Acionable.

Mich.6. Jacobi_ in the Kings Bench. e
213

IT was adjudged in this Court, That an Ejectione firme doth lie de #-
gue curfn. - ,

Mich.6. j‘dcobi, inthe Kings Bench.
2}4 . | . . :

4 e

! Man wasindied for a common Barrator, Amno Regni Domini

/ \ ~moftri Jacobi fex to ; and the word[ Regsis ] was left out of the In-
dictment, and for thatcaufe the Indi®ment was quathed. It was Ne/-
fon and Zoyes Cafe. ' ' ‘ ‘ ‘

Mick
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. Mich.6 .j‘dcbbi, | in the Kings ﬂencb;

215~ '

T was adjudged in this Court, Thatifthe Wife ofa Leffee for years
I doth affent a to Livery made of the houfe in the abfence of her Huf-
band, although that the fervants and children be, and continue in the
houfe, thatit is a good Livery. Dxere, If the wife notwithftanding
her affent doth continue in the houfe. Butif a man deth commit his
houfe to his fervants and the one doth affent to the Livery,and depart-
eth the houfe, if the other do continue there, and Livery be made, it
is no good Livery of Seifin. :

" Mich.6. Facobi, in the Kings Bench.  =:> .

216 L DR RN
IT was holden for Law i this Counrt; That-ifa mando effend againft
A anyPenal Law, the Informer oughtto begin his Suit within one
year after the Offence done, otherwife he fhall not havethe moity of
the Penalty. And if the Informer hath put in his Information, al-
though that the party be not ferved with Procefs to anfwer it, yet the
fame doth appropriate the Penalty unto him. - .-

. i .
Ty R
PR (SRR [

v

o,

e Hill. 6. Jacobi, in t‘lke Common Pleas.

217 PerEPOYNTSs Cafe. ,

I)E repoynt procured one to convey the daughter of a Gentleman_ and
to marry her to a Ploughman in the night, and procured a Prieft to
marry them, and was there prefent, for which matter he was -excom-
municate by the Ordinary ot the Diocefs ; and after abfolution he was
for the fame committed to Prifon by the High Commifficners.. It was
holden by the Court;That matters concermng Tithes Marriage, or Te-
ftaments are not examinable beforethem : yet becaufe that he had fuf-
fered imprifonment for fuch things ; and that neither the Statute of 23.
H38. nor the Cannon doth extend to the High Commiffioners ; it
~ was refolved, Thatifupon fubmiflion to the Commiflioners,they would
not fet him at liberty, thatthis Court would do it.

Mich,
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Mich 6. Jacobi, in the Star-(hamber:

218
T was refolved by thewhofe Court of Star-Chamber, That if a2 man
I doth afsift one:who is a Plaintiffe in that Court, that it is not main-
tenance,. becaufethat it is for the benefit and advantage of the King:
But if 2 man doafsift an Informer inanother Court, in an Information
upon a Penall Law ; the fame isfuch a Maintenance for which he may

be punifhed in this Court.. /

6. Facobi in-the Common Pleas.

B 219 ) . 4

IT was adjudged in this Court, That if Land which was fowed be
leafed to one for life ;. the Remainder to another for life, That if
the Tenant for life dieth before the feverance of the Corn, thathe in

the Remainder fhall have'the Corn. -

Mich.6. Facobi,in the King's Bench.

220
HE Leffee of aCopy-holder was diftrained for rent behind in the-

Ttime of his Leffor ; and the Leffee did affume and promife, That
hewould fatisfie the Lord his rent,if he would furceafe the foing of him.’

It was adjudged by the whole Court,. Thatit was a geod Affumpfit, .
and a good confideration. .

‘Mich.7. Jacobi, in the King’s Bench.

221 PiccoT and Goppen’s Cale.

Q TOte ; Towas in this Cafe agreed by the whole Court, and fo ad--
judged, That in an Ejeétione firme a manfhall not give colour,

becaufe the Plaintiffe fhall be adjudged in by title. -
Mich,
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Mich, 7. Facobi, in the Kingss Bench,

222
TWO “Tenants in Common: brought an A&ion upon the Cafe for
ftopping of a water ‘courfe againft a Scranger, whereby the pro-

- fits of their Lands were loft , and it was fhewed in pleading that the

water had run time out of minde , & ante diem Obffruitionss : and

Judgment was given for the Plaintiffs : And-two Exceptions were
taken by Covemry. Firft) that Tenants in- Common ought to havé
feveral A&ions,and not have joyned. Secondly, that the Cuftom oughe
to have been pleaded to continue .ante & nfque diem Obftruitionis , and
both the Exceptions were diffallowed bythe Court; and it is not like-
the Cafe of Falfefails ; in which A&ion they muft join becaufe the
famesis in the Realty. ‘

Mich.. Jacobi, In tbe.l(iné’s Bench.

223  Crosse and CasoN’s Cafe.

iy

N A&ion of Debt was brought upon due Obligation , the condi-
_Ation of which was that the Obligee the 18.0f Auguft anno 4.7acobi, -
thould go from Algate in London to the Parifh Church of Stow-
Marker in Suffolk_, within 24. hours; .and the Obligee fhewed , that he
went from Algase to the faid place, and becaufe he did not fhew.in his
Declaration in what Ward A/gare was : It was holden not to be

good.

Mich. 7. Facobi, in the King's Bench.’

224
Ote , That it wasadjudged to be Law by the whole Court , that
N if a man bail goods to another at fuch a dayto rebail , and before
theday the Bailee §oth fell the goods in market overt : Yet at the day
the Baylor may feife the goods, for that the property of the goods was
alwaies in him ; and not altered by the Sale in market overt.

Mich.
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Mich. =7. Facobi, in the Common Pleas.

225  ZoucH and MrcHIL’s Cale.

N Enfant Tenant in tail did foffer a Recovery by his Gardian;

holden by the Court, that the fame fhould binde him,
becauf?hfa;'gbr e},auy,mcdy over againft the Gardian by A&ion

upon the Cafe: But otherwife if he fuffer a Recovery by Artorney,
for that is void, becaufe he hath not any remedy over againft him,as it
was adjudged 4. facobi,in Holland and Lees Cafe.

Pafch: 8. Jacobi, In the Common Pleas,

226 WiLsoN and WorMmAL’s Cale.

IN an Evidence given to a Jury, it wasadmitted without Contradi-
&ion, that if judgmentin an action of Debt be given againft Leflee

for years | and afterwards the Leffee alieneth his Term, and after the
year the Plaintiff fueth forth a Scire facias , and hath Execution ; That
the Terme is not lyable to the Execution, if the Aflignement were made
bona fide. Alfointhat Cook Chief Jufticefaid , that if Leffee for years
affignee over his Terme by fraud to defeat the Execution :
And the Affignee affigneth the.fame over unto another bons
fide , that in the hands of the fecond Affignee , it is not
lyable to Execution: Alfo in this Cafe it was faid for Law |, That if a
Man who hath goods but of the value of 30. pound, be endebted unto
_two Men, viz. to one in 20. pound,and to another in 10. pound : and
the Debtor affignes to him who is in his debt 10. pound, all the goods
which are worth 30. pound, to the intent that for the refidue above the
10. pound debe, he fhall be favourable unto him : This Aflignement is
altogether void, becaufe it is frandulent in part. But Foffer Juftice faid,
that it fhall not be void for the whole, but onely for the furplufage,

as Twynes Cafe, C.3.part.81. Quere.

Pafch. 8. Jacobi, inthe Common Pleas.

227 Bristow andBristoweg’s Cafe.
IN an A&ion of Covenant, the Cafe wasthis, Leffee for 90.ye3rs
made an Affignement for part of the Term, viz. for 10. years
and:
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and the Affignee covenanted to repair &c. The firft Leffee devifed -
the Reverfion of the Term, and dyed ; the Devifee of the Reverfion
brought an A&ion of .Covenant againft the Affignee for 10. years ;
and the queftion was, If the Devifee of .the Reverfion being but a
Termor, were within the Statute of 32. H. 8 of Conditions? Se-
condly , whether the Adion would lye becaufe no niotice was given of
the grant of the Reverfion. Dodderidge Serjeant , to che firit point
faid ; that this grancof he Reverfion was not within the Statute :
for the Statute is, that the grantee Matthove fuch vamedy 2 the faid.
Leffors or Grantors themfelves or their heirs or fucceffors ﬂfo{ﬂﬁ nave -
had , fo as the Statute fhall be intended of a Reverfion in Fee; for
the Statute doth not provide, but in cafe where heirs or fuccefiors
{hall have Action, and not in cafe where the Action doth belong to
Executors. For the fecond point,he relyed upon Azallories Cafe,where -
it is faid, that the Tenant is to have notice ofthe Affignement of the
Reverfion. (ook, Chief Juftice , I hold that the Aflignee ofthe Re-
verfion for years in this Cafe fhall have-an Action of Covenant by the
Statute : It was Lionards Cafe inthe time of theé Lord Dyer, when I
was a Reporter in this Court In Leonards Cafe Leffee for yearsleafed
over part of the Term upon condition.( which is fo much as a Cove-
'nant, ) and afterwards granted the Reverfion: and it wasruled, that
the grantee might enter for the conditioni broken | and the teafon ( as
I remember ) was, becaufe that Executors are namedin the Statute ;
(but I will not charge my memory with thereafon , ) but I am well.
affured-that the Cafe was ruled as I have faid. Dodderidge, Tt is fo that
within the Statute Executors are named, but not the Executors of -
him who hath the Reverfion , but onely the Executors of the Leffee,
‘and therefote the naming of Executors in the Statute doth not make
againft us. But the Lord Cock faid , What anfwer you to Leonards
Cafe > For the third point, Cosk Chiet Juftice , and Fofer Juftice held,
that there needed notany notice in this Cafe ; becaufe there is not any
Penalty in the cafe, as was in Mallories cafe: For there was a con-
dition. #arbarton Juttice , Idoubt the firft point | for he who bring-
eth the Acion upon the Statute, ought to have the whole Reverfion:
and fois wintcrs gafe,in Dyer 309, Cuck and Foffer faid | It needs not
that hewho isto rake advantage by this Statute, thould have the whole
Reverfion ; for it hath beenadjudged, That if the Reverfion be granted:
intail , that the grantee fhall take advantage of this Statute, and fhall:
enter for the;coniition broken.. : '

Pafch.



Canditt and Plomer's Cafe. 163

Pafch. 8. Tacobi , in the Common Pless.

228  CanpicT and PLoMER’s Cale.

He Parifhoners had ufed rime out .of memory of man, &c. te
T chufe the Parifh Clark of the Churchof St. Auftins in Cantei-
bury;and the old Clark being dead;they chofe a new Clark,and the Pdr-
fonby force of a new Canon chofe another man for the.Clark : upon
which, the' Clark chofen by the Parifhoners was fued in the Spiritual
Court, and he had a Prohibition : And afterwards he was fued again
in the Spiritual Court , for fetting of the Bread upon the Communion
Table, and for finging in another Tunethen the Parifhoners and the
other Clark did, and was deprived by Sentence there. Hunghron Ser-
jeant moved for a Prohibition,and faid,that alchough the laft Suit in the
Spiritual Court was not directly for the ufing of the Office of Clark,
yet by the matrers contained in the Libell, it is drawn in queftion,
whether he were lawfull Clark or not, and therefore prayed a Prohi-
bition. {(eck, You fhall have a Prohibition for the Canon is againft the
common Law. For particular cuftoms are part of the common Law: and
faid, thatthe Canon Law would notendure Gun-fhot. And he faid,
that by the Suit inthe Spiritual Court, they would examine whether he
were a Lawfull Clark or not: For if he be a Lawfull Clark then he hath-
sood augherity to fet the Bread upon the Communion Table. Haugl-
ron , But what fhallwe do? for we are deprived by Sentence given
there 2 Ceok , Theréis no queftion, but that the Prohibition lyeth

‘netwithftanding the Sentence there ; and for the Deprivation, itis
meerly void. For the Clarkfhipisa Lay Office, and may be executed
by aLayMan , and therefore the Ordinary hath no power to deprive
him. But he mayhave an A&ion as Clark notwithitanding the Depri-
vation, for fo -is the Book in8. Af. 29. for an Hofpital. And I wifh, .
that an Information be drawn againft them for holding plea of a thing,
which is a meer Lay thing : astwas in temps, H. 8. Br. Cafes. Wai-
mefley Juftice, The Office is Lay, and the Deprivation by the Ordinary
is vord; For he cannot deprive him becaufe he hath nothing to do in
the Election:and a Prohibition was granted. At another day,the Cafe .
was moved again , and the Court was of the fame opinion’, thar the
Clark could not bedeprived, becaufe the Clarkthip was a Lav-Office.
And 3. E. 3.tir. Aunnityz0. wascited and 18. £. 3. Where a Forme-
don was brought of the Office of Serjeancy of the Church of L. But
Cool faid, the famie day in another cafe, which was moved in Court,
and gave it for a rule, that aftur Sentence given in the Spiritual Court,

. Y 2 he
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-he would not grant a prohibition, if there were not matter apparent
within the proceedings ; For I will not allow, that the party fhall
(tohave aProhibition) Thew any thing not groended on the Sentence
to have a Prohibition, becaufe he hath admitted of the Jurifdi&ion
and there is no reafon for him to try if the fpirituall Courc will help
him, and afterwards- at the common Law to fue forth a Prohibition.
All which was agreed by the whole Court.

Pafch. 8. Jacobi, in the Common Pleas.

229 /

Writ of Eftrepment was granted in Wafte , becaufe that for
~ Wafte done pendant the Writ, the Plaintiffe cannot recover
damages. Per totam Curiam.

Pafch. 8. Facobi, In the Common Pleas.
230 Prrs and WarpaL's Cafe.

Its the Butler of Lincolnes- Inne brought an A&ion of Debt a-
gainft wardall ; and declared upon a Bond with Condition in-
dorfed for the performance of an Arbitrement: The Defendant pleads in
barre, That the Arbitrators ns/lum fecerunt arbitramentuam ;. the Plain-
tiffe replied, That they did make-an Arbitrement: sz. That the De-
fendant and one of the Arbitrators fhould enter into a Bond of eight
pound to the Plaintiffe; And that after the Bond entred into, -that
the Plaintiffe and Defendant fhould releafe all A&ions each to other,
and faid- That the Defendant and the Arbitrator did not enter the
Bond to the Plaintiffe ; The Defendant did maintain his barre; viz.
guod nullum fecerunt artitramentum 5 upon which iffue was joyned, and
it was found for the Plaintiffe. Dodderidge for ftay of judgement, faid,
That upon the Plaintiffes own fhewing, it appeareth, That the Arbi-
trament isvoid ; for the Arbitrament is, thata ftranger, viz. one of
the Arbitrators, fhould enter Bond, and alfo that after the Bond
entred into, That the Plaintiffefhould releafe all ations, whereby the
Bond fhould be releafed, and therefore it was void;. and a void at-
bitrament is no arbitrament. It was admitted by the Coust,, that the
arbitrament was void as to the Bond, to be entred into by the Arbi~
trator, and alfo that it was void as to the extinguifhment of the Bond.,
by the releafe of all A&ions : But the Court conceived, That the Arbi-
trament.
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bitrament - did confift of two matters which were diftin&, and migh®
be fevered. For although that the Arbittament be void. as to one mat”
ter, yet it fhall ftand good, and fhall be a good Arbitrament for the
other matter. And Feffer Juftice faid,~ That 1n that cafe, ‘the Award to
make the Releafe might be fevéred ;  viz. That it fhould be good for
all A&ions except the Bond. Cook_contrary, And faid, That it is fo
entire that itcannot be divided. But the Court conceived, That the
Arbitramentwas good asto the Bond to be made by the Defendant,
although it were void as to the Arbitrator. At another day Dodde-
ridge faid, That the Plaintiffe had not alledged any Breach of the Ar-
bitrament: for he hath put it, That the Defendant and the Arbitrator
had not entred into-the Bond ; and although they two joyntly bad not
entred into the Bond ; yet it might be that the Defendantialone: had
entred into. the Bond:, and it needed.not that the' Arbitrator
enter the Bond ; for asto him, the Arbitrament was void.. And that
Exception was allowed asa good Exception’ by the whele Court. .For
they faid, That the Plaintiffe ought fortofhew, and alledge a breach
according to-the Book of L.5. E.q. 108. And they faid; That al-
though it be after verdi&, yetitisnot remedied by the Statute.

Pafch.-8. - Facobi, in the Common Pleas.
231 FoLiawmsEes Cafe.

N a Writ of Dower-brought by the Lady Foliambe, It .was agreed

by the whole‘Cort. That if the Husband maketh a Leafe for years,
rendring rent; and diech ; ‘the wife fhall recover her Dower, and fhall
have prefent Execution of the Land,. and thereby fhe ‘fhall have the
third part of the Reverfion, and of the Rent,:and execution- fhall not
ceafe: Andallthe Jufticesfaid, That the Sheriffe: thould ferve exe-
cution of theLand asif there were not any Leafe for years,. for it may
be that the Leafe for years is void; And although it be fhewed in
pleading, that there is a Leafe for years, ‘the wife cannot anfwer to it;
and it may be there is’not any Leafe, and therefore the Execution
fhall be generall; And he who claimes the Leafe for years, may re-
enter into the Land, notwithftanding the Recovery and the Execation
of theDower. And if he be oufted, he fhall have his A&ion: Nichoss
Serjeant, who was of Councellagainft the Demandant, faid,; That he
would agree- that the Cafe in. Perkins 67. was not Law. But the Jufti-
ces faid, That there is a difference betwixt the Cafe of Perkins, and
this Cafe: for in the Cafe in Perkins, the Husband had butan eftate
in Remainder, fo as no rent or attendancy wasdue ; fo as the wife du-

ring;
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ting that Term coutd not have any benefit. Alfo in this cafe, it was
agreed by the Court, That after judgement for part, the Demandant
right be Non-fuit for the refidue, and yet have execution of that part
for which hehad judgmenc. .~ .

h ’ I R O

"?a[c‘b, 8. ]ééubz:, in thé Common @Zedfs.‘

232 . Rarrey and CHaPLEIN’s Cafe.

oLt .4 : ' S
IT‘was ruled by the whole Court, That if 3 Cuftome be alledged,
That the eldeft daughter fhall folely inherit, that the eldeft {ifter
fhatl not- inherit by force of that Cuftome. So if the Cuftome be, That
theeldéft danghter and the eldeft fifter fhall inherit, the eldeft Aunt
fhall not inherit by that Cuftome ; And.foif the Cuftome be that the
youngeft fon fhall inherit; the youngeft brother thall:not inheric by
the Cuftome. And Foffer Juftice faid, That fo it was adjudged in one
Dentow’s Cafe. ~ o

Pafch.8. Jacobi, m the Comman Pleas.
233 - :SEAMAN’s Cafe.

) Arker Serjeant prayed the opinion of the Court-inthis Cafe. Lef-

L) fee “for an hundred years made -a Leafe for forty wyears £o° 7 b mips

Seamus,if he (hould live fo long ; and afterwards he leafed the fame 1o

Fobn his fon, Habendum after the Term of Thomas for 23. years, to be

accounted from the date of thefe prefents: The Queftion is, If the

Leafe to foin fhall be faid to begin prefently, or after the Term of
Thomas. AndtheJuftices were xleer of opinion, That the Leafe to

Jobn 4hall not be accounted -from the time of the date, but from the

end of the Term of Thomas, becaufe; that when by the firt words of
the Limitation, itis a good Leafe to begm after the Term of 7h.-

mas ; it {hall not be made void by any fubfequent words. And Coak .
Chiefe Juftice faid, Thatthis is no new reafon, for there is.the fame

reafon givén in 2. E.». Grants. And he put the Cafe in Dyer 9. Eliz,

261. and {aid, . That if the Limitation be not certain when the Term

fhallbegin, it fhall be taken moft beneficiall for the Leflee.

Pafch,
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Pafch. 8. Facobi, in the Common Pleas.

234 Warp and Poovr’s Cafe.

Adion upon the Cafe was brought for fpeaking thefe words,
Agrhbu maye%t well be richer then I am, for thou haﬁ.co'ine'd thir-
ry Shillings in a day, thou art a Coiner of money,&c. I will juftifie it:
It was moved in arreft of Judgment, That the words were not A&io-
nahle, becaufe he- might have a good Anthority to coine Money; for
men who work in the Mint, arc faid to cotne oNney, amd ai< called
Coiners of Money ;. And foiit was adjudged, Quod Queresis nibil o

piat per Billam,

4

’ - Pafch. 8. jacobi ) in the fammon ?IeM.

235 Cuarx and PETER’s Cafe. <
CHal{brought a Replevin againft Peter; the Defendant did avow-the
taking as Batliff of Sir Francss Barrington infixteen Acres of waod
in Hatfield Chafe ; and fhewed that an Arbitrament was made by the
Lord Burghley late Lord Treafurer, betwixt the Lord Rich and the An- .
ceftors of Sir Fvancis ; by which it was awarded, That thefaid Ance-
ftors of the faid Sir Francis Barringior and his Heirs fhould have the
herbdge of 4 ¢etain number of Acres within thefaid Chafe; and alfo -
that he thould have to him and his Heirs the Trees and Bufhes 8f the
faid number of Acres within the faid"Chafe ; and that he might felf
and cur fixteen Acresevery year of the faid Acres ; and that he fhould
enclofe them according to-the Laws and Statutes of the Realm sand that
Affurancewas made by the Lord Rich accordingly ; and that the fame
was confirmed by a fpeciall At of Parliament,. with a faving of the
right and intereft of all ftrangers ; and faid, That Sir Francis Barring-
1o did inclofe and cut down fixteen Acres, and . did enclofe the fame. .
and there took the Defendants cattel Damage feafants upon which
the Deféndant did-demurr in Law. The Queftion in the cafe was, If
by the Statnte of 22. E. 4. ¢ap. 7. orthe Statute of 35.H.8. cap17.
which give Authority to make inclofures of Woods, the Commoner-
fhall be excluded.” HarrisSerjeant, Iconceive, That the Commoner
fhall be excluded by the Statute of 22. E. 4. cap.7. which gives Autho-
rity to inclofe and exclude all Beafts, and thereforeitheh,(;ommoner_ﬁxal :
. 7 be.
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be excluded : But it will be objeced,that the Statute isjthat the Owners
of the Ground may enclofe : But Sir Francss Barrington is not Owner
for the Lord Rich is the Owner ofthe Ground ; T fay, that Sir Francss
Barringron is the Owner , for he hath the Herbageand the Trees fo as
he hath all the profit, andhe who haththe profit thall be faid to have
theLand it felf: andhe vouched Paramonr and Yardleys Cafe in Plow.
Com.& Dyer 285.and 37. H.6.35.and 17.E.4.16. Alfo the Statuteis in
the disjunctive , viz. the Owner,or the Vendee: and although he
be not Owner of the foil ; yet he is Vendee of the Trees
Secondly, It will be objected, that the fame is not a general Law of
which the Judges are to take notice, and therefore he onght to plcad 1t :
T hald ir ro he general enough;, ot witich you are to take kn()Wledge al-
though it be not pleaded:& he cited Holuwnds Cufe: Fhirdly;Ir witl be ob-
jeced that by fuch'general Law the particular intereft ofa private man
thall not bedeftroyed. To thatI fay, that fuch general Statutes will
include fuch -particular interefts , and therefore the Cafe betwixt Sir
Foulke Grevik and Stapleton was adjudged | that- where willonghéy,
Lotd Brookées had Lands to him by A of Parliament , with autho-
rity to make Leafes for one life ; arid no more. By the Statute of 32.
H_8. of Leafes, that authority is enlarged, and he might make Leafes
for three lives.. Haughton Serjeant, Althoughhe be Owner of the pro-
fits, he is not Owner of the foil, and thereis a difference betwixt the
fame and the foil. Andthe Statuté {peaksof Trees growing in his own
foil. Foffer Juftice, The Arbitrament , the Aflurance, and the efpe-
cial A& of Parliament 'is nothingto the purpofe in this Cafe, and to
lead them was more then wasneedfull ; For by the. Arbitrament and
the Affurance, the Commoner being a third perfon,cannot be bounden
in which he was not a party; And by the fpecial. A& of Parliament
he thell not be, bound , ‘becaufe the A& isagainft the Lord Rich , and
his Heirs, fo as«a ftranger fhall not be bound by the' A& : And there-
fore upon the Statute of 18. Eliz..cap. 2. of Patents, the Cafe was, '
That the Queen made a Leafe for years,which was void for not reciting
ofa former Leafe ; and afterwards the granted the Inherirance unto -a-
nother. And then came the Statute' of 18. Efiz. which confirmedall
Patents againft her her Heirs and Succeffors’; by that Starute the Gran-
tee in Fee was not bounden, buthe might avoid the Leafe for years,
forthe Statute isagainft the Queen an§ her fucceffors; and that cafe
was adjudged.  Butour cafe iswithout doubt, as to that point, for the
‘right and intereft of eftrangers s faved by the A& : . then all refts upon
the Statute of 22. E. 4. and I conceive that the fame is.a fpeciall A&,
and ought to be pleaded ; for it is not generally of all Woods, but on-
ly of Woods in Forrefts and Chafes, ..But admitting it to be a generall
A&, yetlconceive, Thatit was not the meaning of it to exclude a
Commoner ; and thatappears fully by the later words of the Statute,
viz.,
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viz, Without licence of &c. which'excludes only the Owners cf the For-
reft; and it was not the meaning thache might iaclofe without theleave
of the Commoner, One thing hath tronbled me in the Statute, becaufe it
is faid that before-that time he could notinclofe morethen for 3. years;
fo as before that ftatuce he might enclofe for 3 years, as it feems, without
Licence,and now by the Statute, for 7 years, Alfo for another caufe I con-
ceive,that theDefendant fhall not take advantage of the Statute as he hath
pleaded ; for he hath pleaded that hedid enclofe and cut,whereas the fta-
tute faies,chat he fhallenclofe afier the Cutting : fo as 1 hold cleerely,that
he hath not purfued theauthority ofthe Stat. -for upon the St. of 35. /-8,
weh s penned contrary to this Stat./zi/. that the Owner of the wood fhall
make enclofure and divifion for the Comoner,and then he is to cut,I hold
cleerly that after the felling he cannot make any enclofure.Alfo admitting
that by the Stat. the Comoner fhall be excluded, I hold that by the Stac.
of 35.H.8.that that Stat.is repealed in that point;for the Stat.of 35. H.8.is,
That no man fhall fell woods wherein Commoners have Intereft by Pre-
feription until he hath divided the fourth part:fo that the-Authority,if any
were,is reftrained by that Stat. if he be a Comoner by Prefcription,as he is
in our Cafe .But if it had been a Common by grant, it had not been within;
the Claufe of Reftraint. And Leges pofferiores prisres contrarids abrogant .
efpecialiy the Stat. beingin the Negative; as it is here: For by a Negative
Statute the Comon Law fhall be reftrained : otherwife,if the Stat.werein
the afficmative: & for thefe reafons I conclude, That the plaintiff ought to
have Judgment. Warburton Juftice contrary. Al the matter refts upon the
Statute of 22.E .4. Firft, 1 hold that the fame is 2 general attalthough it be
particular in fome things. Soyou may fay of all {tatures, which are pati-
cular in fome one point or other.T hold alfo, That the Stat.of 22.E 4.1s not
repealed in this point by the Stat. of 35 H. 8. becaufe they were made to
feveral purpofes: The one was for Forrefts and Chafes,the other onely for
other particalar Woods:And I hold,that the Comonet fhall be excluded;
for otherwife the Stat. fhould be void and contrary; viz.to give powerto
one to enclofe and exclude all beafks ; and'yet to permit anotherto putin
his cattel. Andby the words of the Statute, which exclude all beafts and
cattell, the Deer fhall notbe excluded or intended, for they fhall not be
faid beafts or cattel. ‘As in 3e.E.3. One who chafech 4 cow in a Park fhall
be faid withinthe Statutede Malefattoribus in ‘Parcis: And then if the:
authority of enclofure be not to exclude the Deer, it fhall be to ex-
clude the cattell of the Commoner, and other the like eftrangers, or
otherwife it thould be to no purpofe. As to that which hath been fzid
That there is not a perfon who may inclofe by the Statute ; the Statute
is, that the Owner fhall inclofe, or he to whom the Wood fhall be
fold : fo that although that hee be not Owner; yet he is to have the
Trees and the profits ; and the Statute doth intend, that he may inclofe
who ought to have the profit: and although the fale be not for mo-

Z nie;



170 (halk and Peters Cafe.
nie, yet fuch a perfon may be faid Vendee well enough ; Wherefore
% conclude, thatJudgmentought to be for the Defendant.  mwalme/ley
Juftice, I hold, -that he hath not authoritie by the Statute to enclofe:-
For the Statute is, When any man fels trees in his propec foile « fo that
he not being owner of the ground, he is not within tha Statute: and
that was the effe® of his argument. And as to the other point, he did
not fpeak atall.  Cook chief Juftice: I hold, that the plaintiffe ought
to have judgment : all the matzer doth confift upon the Statute of 2..
&€ 4 whichistobe confidered. And firft is to be confidered, what was
the common Law before that Statute; and that was, That one who
had a Wood within a Forreft, might. felf ic, as it appeareth by the
Statute de Forreffa: and the Statnie of 1 €. 3. 2. by licence: and alfo
he might enclofe it for three yeers, as it appeareth by the Statute of 22.
E 4. but the enclrfure was to be. cum parvo foffata & baia baffa, as it
appeareth by the Regifter in the Writ of 44 guod dawmam : fo as be- -
forethat Statute, there was an enclofure. Bucthe Law is cleer, That
before that Statute , by the enclofure, the Commoner fhall notbe ex-
cluded.  Then wee are to confider of the Statute : And firft, Of the
perfons to whom the Statute doth extend : and that appeareth by the
preamble, to.be betwixt the King and other owners of Forrefts and
Chafes, and the owners of the Soil - fo asa Commoner is not any per-
fon within the meaning of the Statute. . And for the body of che Sta-
tute, yououghr to intend, that the fentence is continued, and not per-
feGed untill che end of the Statute; and the words [ Without licence,
~&c. ) prove, That no perfons were meantto be bounden. by the fta-
tute, but the Ownets of the Forrefls and Chafes, and not the Com-
moners: Like the cafe’'in Dyer. And although you will expound the
words of the bodie of the ftatute generally; yet they fhall be taken
according to the intent of the preamble; and therefore the Cafe of-
21. H.7.1. ofthe Prior ¢f Caftleacre, althoughit be not adjudged in-
the Book, -yet Judgment is entred upon the Roll ; which Cafe is Puafch.
13. H. 7. Rér. 460. By which cafe it appeareth, that although that a
Statuce be made which giveth Lands to the King; yet by that flaturethe
Annuity of a ftranger thall not be extinguithed. And the Cafe which
hath been put by Juftice Foffer upon the Statute of 18. E/iz. was the
cafe of Bofwe/, for the Parfonage of Bridgwater, That altheugh rhat' -
one who bath a leafe for years: of the Xing, which was void for mif-
recitall, might by the faid Statute hold it againft the King; yet the
Patentee in Fee fhall not be prejudiced by the faid Statute: So I con-
clude, That the Commoner is not a perfon within this Statate of 22.
E.4.  Secondly, Itisto be confidered, if a Wood, in which any one.
hath Common, be within the ftatute : and I'hold, it is not, but one-
ly feverall Woods : For (as T have fiid) the Wood which hefore the
Matute might be enclofed for three years, was onely a feverall Wood,
' - and
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uch 2 Wood in which any one had common, And the fia-
:33: :gtzfz.,E .4. doth extead onely to fuch Wepds which might be
felled and enclofed for three yeers :yand Iconceive (contrary to my
Brother 7arbarton) That the Deer of the Forfeft fhall well enough
be faid to be beafts and cartell. And whereas by che comfon Law,
before this ftatute, the enclofure was onely to be (as I bave faid) cum
parvo foffsto & haia baff4, by which the Deer were not excluded: now-
by this ftatute 1 hold, that they may make great hedges; to exclude
afwell the Deer as other beafts. = And I-dgree with Jultice Foffer; that
if he will take advantage of the Statute, that hee ought to have pleaded,
that firft hee felled, and afterwards enclofed ; and ¢ ¢omr4, upon the
Statute of 35. H. 8. /il that hee ought fisft to divide, -and afterwards to
fell, &c. Andalfo 1agree with him, that in that point the Stazuee of
35. H. 8. being contrary, doth repeal the Statnte of 22. £.4. if by that
Statute the Commoner fhall be excluded. . But I am of opinion wich
my Brother Warburtan cleerly, That hee is a Vendee of the Trees, and
fo within the Statute : for it is not neeeflary, that in the Grant chere
be the word [Sell, ] or that money by given, ner that.it be a contrach
for a time onely, and not to have cantinuance, as itis in our cafe. But
he who hath the Trees to him and his heirs, thali befaid to be a Vendee
well enough. Asto the other matterwhich hath been moved, Whether
the Statute of 22. E. 4 be a geneérall law ot not :* I hoid cleerly, that we
are to take knowledg of it although it be not pleaded, beczufe it concer-
neth the King; for itis made for the Kings Forrefts : and of all the A&@s
made between the King and bis fubje@s, wee oughtto take knowledg :
for fo was Stowel’s Cafe. Andalfo it was adjudged, thatwee ought to
take knowledg of the a& concerning the Creation of the Prince, becaunfe
it conceneththe King. And Cook in his argument faid, That if there had
not been a fpeciall proviefin for the Commoner in the Statute of 35.H.8.
the Commoner had not been excludéd by that Statute. Andafterwards
Judgment was entred for the plaintiffe, ,

BT

Pafch. 8. Facobi, n_the Common Pleas.

236 '
N Ote, That it was holden by three of the Jufbices, viz. Walmefley

warbnrton and Fofter (Cook and Dauiel being abfent) for law
cleerly, Thata Tenant at will cannot by any cuftome make a Leafe for
life by licence of theLord :" and that there cannot be any fuch cuftome
for a leafe for life, as there is for a leafe for yeas.

Z:2 | Pafch,
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. Pafch. 8. Facobi, Tnthe Common Pleas.
237 BERRY’s Cafe.

NOtc, That upon an Evidence given to a Jury, in a Cafe betwixt Berry

-+ and New Colledg in Oxford, it was ruled by walmefley; warburton
& Fofter,Juftices, in an AQion of Trefpafs If it appear upon the Evidence
that the plaintiff hath nothing in the tand but in common with a ftranger;
yet the Jury ought to finde wich the Plaintiff; and if the Defendant will
have advantage of the Tenancy in common in the phaintiff, he ought to
have pleaded it. Nichols Serjeant was very earneft to the contrary,
and took.a difference, where the Plaintiffe and Defendant are Tenants in
common, and where thie Plaintiff is tenant in common with a ftranger.
But he was over-ruled ; theaction was an aion of Trefpafs, Quare:
clanfum fregit, 8c. Cook and Daniel were abfent. IR el

S : s G o 3w

Pafch. 8. Jacobi, inthe Common Pless. |

F T was holden by walmefley, Wﬂrgnrton, and Foffer, Juftices, That if @
I Rent be granted to one and his heirs for the life of another man, and
the grantee dieth ; that his heir fhall not be an occupant of the Rent.
And Foffer faid, that the reafon was, becaufe he cannot plead & Qwe
eftate.of a Rent. And warburton held | that the heir fhiould have the
Rent as a Freehold defcended ; and for that he cited :6. H. 6. Statham
Recognizance. But Foster faid, that he thould not have the Rent at all.
Warbnrton and wWalmefley doubted whether the Rent were devifable b
the Statute; and they faid, that although the heir fhould have it by. de-
fcent, yetit fhould not be in the nature of a defcent of Inheritance ; for
he thould not havehis Age. €ock and Dianiel were abfent.

Pafch.8. Tacobi, in the Common Pleas.
239 Hevpon and Smite’s (afe:
IN an Action of Trefpafs the Plaintiff dec!areci of breakirg of his Clofe,

© and cutting down of a Tree, viz.an Oak, The Defendant pleaded,,
i that



Heydon and Swuth's Cafe. 173

that it was his Free-hold ; The plaintiff in his Replication fhew-
ed that he held of the Defendant by Coppy of Courc Roll a
Tenement, whereof the placein queftion is parcell: And that the Cu-
ftome of the Manor is, That all the Copy-holders within the Manor
have ufed to take wood for houfe-bote, hay-bote, &c. et pro ligno com-
buftibili in diéto senemento. And faid, that he had alwayes preferved the
wood and trees growing upon the faid Tenement ; And that he had
nourifhed and foftered the faid Qake ; And that fufficient wood was
not lefc upon the faid Tenement for houfe-bote &c. upor which, the
Defendant did demurre in Law, Fofter Juftice, Judgment ougheto
bee given for the plaintiff ; 1 bold that a Copy-holder, of common
right, without any Cuftome, fhall have wood for Reparations and
for fire-bote, and fois 9. H.4. Firz. Wafkt 59. the opinion of Hal ;
And 1 hold that the plaintiff hath an Intereft in the Trees, according to -
Palmers Cafe. C.5. part. And 2. H. 4.12, is, That a Coppy-holder
may bring An Adion of Trefpafs for the Trees. And I hold, That
without a Cuftome,the Lord cannot fell the trees growing upon the
Copy-hold rio more then upon a Leafe for years. But in- this Cafe by
Implication of Cuftome; the Lord may take the Trees, if he leave.
fufficient for Reparations , &c. For the Cuftome is_ That a Copy-
holder fhall have fufficient for Reparations; by which is implyed, that
be thall not have more, ‘and then the Reft the Lord fhall have. And
Tam of opinion, that in this Cafe, and in cafe where the trees are
excepted upona Leafe, that the Lord and the Leffor may enter and
take the Trees, although there be not any claufe of ingrefle, or re-
greffe. But in the principall Cafe, becaufe there are not more Trees
then are fufficient for Reparation, the Lord cannot take them . huc
Trefpafle lieth againft him.  #7arburion Juftice, The matter of pr’efcri;
ption is not materiall in this cafe : for of common right a Copyholder
ought to have Trees for Reparations; and to that purpofe , he hath
a fpeciall propertie. But the onely queftion in this Cafe (3s 1 con-
ceive) is, If one who hatha fpeciall property, may bring an Adion of
Trefpafle againtt him who hath the generall propertie > And 1 con-
ceive, that'he may well enough.” As if I lend my horte fora week
and within the week 1 take him again, Trefpaffe lieth. Walmefley ]ui
ftice, For the fubftance,Jam of opinion for the Plaintiff, but I 'doubr .
For 1 would not that Copyholders have fo great libertie . and he hath
prefcribed to take all trees : and-to‘take them ad libirum. is too great
aliberty. And I hold, that a Copyholder hath no grea,rer propert;
then one who ought to have Eftovers-: Aqd in this ca{c hee ought H’;
have faid, guando opns fuerit : and he ought to have fhewed that the:
houfes were in decay for want of Reparatiohs, for which c’aufe opus
fuerar, &-c. And fo for the pleading, 1hold that it is not fufficient P
Cook chief Jaftice, The Plaintiff ought to have Judgment : For 1

hold:
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hold cleerly, That'the Lord capnot take trees without leaving fuffici-

ent for Reparations, po more then he cafpull down or overthrow the
houfe of the Copyholder. For of common right, withour Cuftome
or prefcription, the Trees do belong unto the Copyholder for Repara-
tions; and for that purpofe hee may take them without any Cnftome ;
and the Lord cannot take the Trees without leaving fufficient for che
Copyholder, 'if there be not a fpsciall Cuftome fo to do.. But 1 hold,
that without any cuftome the Lord ‘may take the Trees, if he leave
fufficient to the Copyholder for the Reparations. Aich. 25. & 26. E-
liz. Doylies Cafe. A Copyholder, who hath ufed to take Timber for
Reparations, brought an action of Trefpaffe. Trinit.26. Eliz. Anadi-
on of Trefpaffe was brought by a Copyholder againft the Lord. "Pafch.
37. Eliz. the Cafe of Alutford Wood,  Trinit. g0. Eliz, Stebbings
Cafe ; but there the attion was an action upon the Cafe. To the
Exceptions taken by Juftice #7almefley, tharthe Plaintiff ought to have
fhewed that the houfes wanted Reparations ; I hold, as hee faid, That
if the acion had been brought againft him , and hee juftifie the
cutting, hee ought to have fhewed that the houfes wanted Repa-
rations. But in our Cafe he brings the A&ion againft another, which
Iyeth, although that the houfes were not then in decay. And for
the Yignification. of the word Houfe-boot, &c. Bore is an ancient Sax-
on word, which (gnifies in fome cafe Recompence, and in fome cafe

Reparatio.  For the manner of prefcription, That all the Tenants.

may take wood pro ligno combnstibili in ditte Tenemento., the fame is
no good prefcription , That all fhall take to burn. in that Tene-
ment. But for the reafons beforefaid , Judgment was given for che
Plaintiffe.

Pafch. 8. FJacobi, in the Common Pleas,
240  NewroN and Ricuarp’s (ufe.

T was ruled by the whole Court in an A&ion of Trefpafle, Quare

claunfum fregit, & cunicnlos (nos vel ipfius A. Cc. cepit, Gc. Was .

good. .
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Pafch. 8. ﬁc’ol)i, In the Common Pleas.
241 "+ MEERES #id Kipour’s Cafe.

‘Y Pon an Evidence to a Jury in this Cafe, it was Ruled by the
- whole Court, That if there be Copyholder for life, and the
Lord leafeth for years, and the Copy-holder commit a forfeiture,
that the Leffee may enter for the forfeiture. And Coocke Cheife
Juftice faid , That if there be Tenant for life, the Remainder for
life; If the Tenant for life committeth a forfeiture, he in the Re-
mainder for life may enter ; and that the Cafe 29. Afl 64. is not Law.
. For the particular eftate in poffeffion is determined by the forfei-
ture. And if hee in the Remainder could not enter, then it fhould:
be at the will of the Leffor whether hee fhould ever have it. The
fame Law is, if the Remainder be for yeers. Foffer Juffice, The rea-
fon that is given for an Entrie for 2 forfeiture, is, becaufe that the
Reverfion or Remainder is devefted by the Feoffment. But in this
Cafe, becaufe it is but interefle termini, rothing is devefted : For
notwithftanding the Feoffment , the Jurereffe termini may be grant-
ed : towhich Ceok agreed. But Foffer faid, that heedid agree in o-
pinion with Cook, becaufe that the particular eftate was determined.
The caufe of forfeiture was, becaufe that the Copiholder had made 4
leafe for life. S ;

Pafch. 8. Iacobi, inthe Common Pleas.
242 Dr. Newman’s Cafe.

IN this Cafe it was faid by Cook, Chief Juftice, That it had of late
time been twice adjudged, that if Timber trees be oftentimes top-
ped and lopped for fuell, yet the tops and lops are not Tichable; for
the body of the trees being by law difcharged of Tithes, fo fhall be the,
branches: and therefore he that cutteth them, may convert them to kis
own ule, if he pleafe. ' |

Pafch.
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Pafch. 8. Facobi. In the Excbequezj Cbamber

243 KercHER’s Cale.

N ‘A&ion upon the Cafe was broughtin the Common Pleas, up-

on a fimple contra® made by the Teftator; which afterwards
came into the Exchequer Chamber before all the Judges. (Too% in the
Common Pleas was of opinion, that the Adion would lie. Zanfield
Chief Baron, faid, Thatin thefe cafes of Equitie it were moft reafon
to enlarge and affirme the Authoritie of the Common law, then to a-
bridge it, and the rather, becaufe thelike Cafe had been often-
times adjudged in the Kings Bench, and there was no reafon (as
he faid) that there fhould bea difference betwist the Courts; and
that it would be a Scandall to the Common Law, that they differed
in opinion. Afterwards at another day the Cafe was moved in this
Court; And walmefley Juftice doubted if as before. -Buc Foffer
held that the A&ion wasmaintainable’; And Cooke defired that Pre-
fidents might be fearched; And he faid, That he could not be per-
fwaded, bue if the Executor be adverred to have Afletts in his hands
fufficientto pay the fpecialties, but that hev'fhould anfwer the debr.:
Note, the money demanded was for a Marriage portion promifed by
the Teftator. : ‘

Pafch. 8. Facobi, in the (ommon Pleas. -

244 Apams and WiLsons Cafe.

ote, It was faid, "That when a falfe Judgment - pafleth againft
N the Defendant, he may pray the Court that it be entred at a
day peremtory ; foas he may have Attaint, ora Writ of Error. And
Cook Chief Juftice faid; That if Judgment in the principall AQion
“be reverfed, the Judgment ‘given upon the Scire facias fhall alfo be
reverfed, becaufe the ~one doth depend upon the other. #almefley
in this Cafe faid, That it had been the ufual courfe of this Cour,
Thatif one deliver 2 -plea unto An Aturney of the Court as the Laft
Terme, andit is not entred, thatnow at another Terme the Defen-
dant m‘;ght give in anew plea if he would, becaufe the firft is not upon
Recora. :

Pafch.
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Pafch. 8. Tacobi, in the Common Pleas.
245  CuLLinGgworTH’s Cafe.

‘F one be bounden in an Obligation, That he will give to 7. . all the
I Goods which were devifed to him by his father; inDebt brought
upon fuch an Obligation , the Defendant cannot plead, .that he
had not any Goods devifed unto him, for the Bond fhall conclude

him to fay the contrary ; Vide 3. Eliz. Dyer 196 Rainsford Cafe.

Pafch. 8. Iacobi, in the Common Pleas.

246 : ‘Quob’s Caﬁ:.

Todhad Judgement in an A&ion upon the cafe at thé Affizes, and
damages were given him to Thirty Pound.  Hutten Serjeant
moved in Arreft of Judgement, That the Venive facias was de duodecim,
and that one of themdid not appear, fo asthere was one taken de cir-
camfEantibus ; and the entry in the Roll was, That the faidﬁjr\lir()ur
exallos venit; bux the word Furatus was omitred :  And for chat caufe
the Judgement was ftayed.

Mich. 8. j‘acoZi, i the Common Pleas.
247 ST oNEs (afe.

ST one an Atturney of the Court wasin Executionin Norfolg for One
thoufand Pound, and by practice procured himfelfto be removed by
Habeas corpus before Cook Chief Juftice at the Afsizes in Lent, and ef-
fcaped to London ; and in Eafter Terme the Bailiffe took him again
and he brought an A&ion of falfe Imprifonment againft the Bailiffe :
and it was holden by the Court, That the frefh Suit had been good al-
though he had not taken him in the end of the year, if enquiry were
made after him;and fo by confequence the A&ion was not maintainable,

Aa : - Mich,
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Michi8 Facobi, in the Star-Chamber.
248 ° MaAgRRIO s Cafe.

NOte : Ttwas agreed in this Cafe for Law, That the Sheriffe cannot

colle& Fines or iffues after a generall pardon by Parliament ; and
therefore one Thorald, the under Sheriffe of N. who did fo, was que--
ftioned and punifhed in the Star-Chamber. '

~

Micbh..8 Facobi, in the Common Pleas.
249 JorLy WooLseY's Cale:

Olly woolley of Norfolk brought an A&ion of Trefpafs againft a Con--
ftable,of Affaulgand Battery, and Imprifonment: the Defendant
as to the Affault and Battery pleaded, Not guilty,. and juftified the-
imprifonment by reafon of a Warrant dire®ed unto him by a Juftice of
Peace for the taking, and to imprifon the Plaintiffe for the keeping of
“an Ale-houfe, contrary to the Statute 12 Feb. 5. E/. whereas the Sta-
tute was 12 Feb.5. Ed.6. and the matter was found by fpeciall Verdi&..
And it was holden by all the Juftices, That the mifrecitall of the A&
- was not materiall, forit being a generall A&, the Juftices ought to take.
knowledge ofit. And Cook Chief Juftige faid, That a man cannot plead
‘Naul tiel Recordagainft an A& of Parliament, although thatin truth

the Record be imbezelled: if the Act be- generall, becaufeevery man is:
_privy to-it. - '

Mach. 8. Tacobi, In the Common Pleas.

2500  NEewMAN and BasBiNGTON’s Cafe,

IT was refolvedinthis Cafe, That if Debt be broughtagaintt an Exe--

cutor; who pleads, that he hath fully adminiftred ;. and it is-found'
that he hath Affets to 40 . whereas the Debt is 601, thar Judge-
ment {hall be given for the 60 1. againttthe Defendant’; and upon ﬂg]a:

Judgmeut, if more Affets come after to the Executorsshand, the Plain-
uiffe may have a Scire facia.

Mich,
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Mich.8. Facobi, . inthe Common Pleas.

251 W aLLE RsCafe.

Ote; It was faid by Cook Chief Juftice, That if the King prefent
N one to a Benefice, and afterwards prefenreth-another, who is ad-

mitted, inftituted, andinduted, the fameisa goodrepeal ofthe firft
prefentation. And he faid, That if the Lord doth prefent his- Villain -
to the Church, the fame isno enfranchifement of him, for that pre-
fentation is buthis commendation. And if the King will prefent a
French man, or aSpaniard, they fhall not hold the Benefice within this
Realm, for that the fame is contrary to afpecial A& of Parliament.

o

Mich.g. ]c;coéi, in- the Common Pleas.

: - 252
NOte'; It was holden by all the- Juftices, That Perjury cannot be
N commited in the Court of the Lord of Copy-holds,or in any Court
which isholden by Ufurpation ; otherwife is itina Court Leet, or
Court Baron, which isholden by Tirle. ' /
( - e ——

Trinit. 8. Facobi, inthe (ommon Pleas.

253 ‘Bury and Tavror’s Cafe.

IN an Ejeétione firme brought upon Not guilty, pleaded by the De-
L fendant; it was given in Evrdence to the Jury to this effe® ..
viz. That one }. §. who did intend to entermarry with Alice 8,
by Indenture did covenant with #. D that he would marry the
faid edlice, _bemg then of the age of {eventeen vears . and tixat
after the marnafe_ had betwixt them , that they would ’lévy a Fine
of divers Lands, which faid ‘Fine fhould bee unto the ufe of
the faid 7. D. -and his Heirs ; and accordingly” after the enter-
marriage the faid 7. 8. and eqlice his Wife did levy a Fine unto
the faid 7. D and his Heirs, without any other ufe implied or ex-
prefled, but what was contained in the faid ‘Indenture before
marriage ; and according to the faid Fine, the Conufee con-

Aa: tinued
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tinued the poffeflion of the faid Lands for a long time : viz. for thir-

ty years. Caook Chiefe Juftice faid, That this continuance of poffeffion

was a ftrong proofe, and could not otherwife.be intended, but that the -
Conufee came to the pofleffion of the faid Lands by the faid Fine,which
was fo levied to him, and his heirs. And he faid, That it was“adjudged

in this Court in the Cafe betwixt Claypoole and wheffone, That in a

Recovery, the Covenant did not lead the ufe of the Recovery, for

thatit was but an evidence that fuch was the intent of the parties.

And in this Cafe it was agreed by the whoele Court, and was fo faid

to be refolved in Clogar and Blythes cafe, 30. Eliz, That when no
ufe is exprefled or implyed by Indenture, or other agreement, that

it fhall be tothe ancient ufe, viz. to the ufe of the Conufor. As if
Husband and wife be feifed of one moytie of the Land in the right

of thewife, and the Husband of the-other moytie by himfelfe; and
they joyne in a Fine generally, the Conufee fhall be feifed. to the for-
mer ufes, as itis agreed in Beckwirhs cafe, C. 2. part. And fo it was

agreed, Thatif the Husband doth™declare the ufe, and the wife doth
not difagree, or vary from it, that-the declaration of the Husband

fhall bind the wife. And Cook faid, That it is not alwayes neceffary

that the wives name be fet to the Indenture, which doth declare an

ufe. And further-Cook faid, That if a Fine be levied of Lands, yet

the ufes may be declared by fubfequent Indentures. * And it was faid

(Obiter) in this Cafe, That if a man for valuable confideration doth

purchafe a Leafe for years;  and hee nameth two of his fervants; as

joynt-purchafers with him in the Deed ; and afterwards the Mafter

would fell the Lands alone, and the fervants do interrupt the fale, or

will not joyne with him ; that he hath no remedy to compelt them to

doit, but by a Bill of Chancery: , ST

Trinit. 8. Facobi, in the Common Pleas.
- CRSL Yo Lo e ) o
ot akg
A Viear was endowed in the time of King Henry the 34 of divers
7 Tithes; and afterwards he libelled for thofe Tithes in the fpi-
rituall Court ; The Defendant alledged a Modus Decimands, and pray-
ed aProhibition, and day: was given to the party to fhew caufe, why
the fame fhould not be granted ; and at the day the Deed of Endow-
ment was produced, and fhewed in Coure. By which it did appear,
That the Vicar was endowed of Hay, wviz. of the tenth partof it ; and
fo of the remnant of the Tithes for which he libelled-; whereupon the
Court refufed to award a:Prohibition; Yuare-Canfar. ForasT con-
ceive, 8 UModms Decimandi-may accrye after. the Endowment.:

Trinit.
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| ~ Tyinit. 9. Jacobi, in the Common Pleas.
255 Sir W.DETHICK and SToxE’s Cafe,

Tokes libelled againft Sir William Dethick_in the fpirituall Court,
for calling of him Bald Prieft, Rafcally Prieft, and for ftriking of
him; and for thofe offences he was fined by the f{pirituall Court an
hundred pound, and imprifoned. And the opinion of the whole Court
was, That neither the Fine nor Imprifoniment were juftifiable, be-
caufe the Statute of Arriculi Cleriy is, Nou imponant peenam pecunia-
viam, nif propter redemptionem, G-c. And Cook faid, They might onely"
excommunicate : and thereupon a Writ:de Excommunnicats capiendo,
might be awarded ; and thatis their onely.courfe, and then the Par-
tz may have his Cantione admittenda; And the Court faid, That if
the fpirituall Court would not enlarge the party upon fufficient Cau-
tion offered them, that then the Sheriffe fhould deliver him.

Trinit. 8. Facobi] in'the (ommon Pleas.

- . 256 ,
IT was the opinion of the whole Court, That if 2 man have a Judg--

ment againft two men upon a joynt Bond; That he cannot have
feverall Executions; Viz. a Capias ad farisfaciendum againft the ope.
and an Elegiz aiain{’c the other; for he ought to have but unicam (.-
tisfattionem, although he fue them by feverall A@ions. And if he fue
forth feverall Executions, an Awdita Querels will lye.

Mich. o. jacobi, in the Common Pleas.

259 CarvLE’s Cafe.

,NOte, it was adjgdged in this Cafe, That if a man{ ay of another:

that he hath killed a man, an A&ion upon the cafe will not lie
for thofe words ; forhe may doit as Executioner of the Law. or fe
defindendo 5 Soif one fay of another, That heis a Cutpurfe ‘an Adi-
on will notlie ; for that a Glover doth, and a man may cut his own
purfe, and the fame Term it was holden in the Kings Bench, That an
Action will not lie for calling one Witch, 7 ‘

Mich..
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Mich. 9: Facobi, in the Common Pleas,
a l- 258

IT was holden b?: the whole Court, That 2 Commoner cannot ge-

nerally juftifie the cutting and taking away of Bufhes off from the ;
Common ; but by a fpeciall prefcription he may juftifie the fame. So
he may fay, That the Commoners have ufed time out of mind to dig
the Land, to let out the water, that he may the better take his Com-
mon with his cattell ; and it was agreed, That if the Lotd of the Wafte
doth furcharge the Common, that the Commoner cannot drive his
cattell off the Common, or diftraine them damage feafance, ashe may -
the cateell of a ftranger. But the remedy againft the Lord, is €ither an
Aflize, or an A&ion upon the Cafe.

Mich. 9. Facobi, in the (ommon Pleas.

259

T was agreed by the whole Court, That if a man devifeth unto his

daughter an hundred pound when fhe fhall marry, or to his fon,
when he fhall be of full age, and theydie before the time appointed,
that their Executors fhall not have the money; otherwife, if the
devife were to them to be paid at their full ages, and they die before
that time, and make Executors; there thé Executors may recover the
Legacy in the fpirituall Court. .

Hill. 9. Facobi, in the Kings Bench.
260 RovLey and DorMER’s Cafe.

TWo Boyes did contend and fight near urito their houfes, and the
one ftroke the other, fo as he did bleed ; who went and complain-
ed to his father, who having a rod with him, came to the other boy,
and beat him ;- upon which he died. And the opinion of the whole
Court was, That it was not murder. e
Mich.

e
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Mich. 9. Facobi, in the King’s Bench.
261 Epwarps and Denton’s Cafe,

- “YPon a fpecial Verdi&t , the Cafewas, that a Man was feifed of
u the Manor of D. and of a houfe called #. in D. and alfo
of a Leafe for years in D. and he did bargain and fell unto another
his Manor of D. and all other his Lands and Tenements in Dale ;.
and in the indenture did covenant,thathe was feifed of the- premiffes
inFee (which wasleft out of the Verdi¢t ) and if the Leafe for years
fhould pafs by the general words,was the queftion ; Duere of the cafe,.
becaufe Z7iniz. 10. facobi , the Court was divided in opinion in this

Cafe,

Mich. 9. Iacoki | In the King's Bench.
262 HucHuEs and Keenre's Cale,

THe Plaintiff declared that whereas he was poffefled of a Meffuage-
for years which had ancient lights , ‘and the Befendant poffefled.
of another Houfe adjoyning, and a Yard | that the Defendant upon the
faid Yard had builta Houfe, and ftopped his lights ; The Defendant.
pleaded | that the cuftom of Lowdon was, that every man might build
upon his old Foundation, and ifthere be not any ‘agreement, might.
ftop up the Windows of his Neighbour ; upon which the Plaintiff did.
demurre in Law: and it wasadjudged for the Plaintiff, becaufe that .
the Defendant did not anfwer the Plaintiffs charge , that he had built.
upon the new , and not upon the old Foundation. And it was holden
by the whole Court in this Cafe, that'a man may build upon an old.
Foundation by fuch a cuftom, and. ftop up the lights of his Neighbour,
which are adjoyning unto him ; and if he make new Windows highrer'?
the other may build up _his houfe higher to deftroy thofe newWindoWsz
But a man cannot builda Houfe upon a place where there was none
before, asina Vard, andfo top his Neighbours lights:  And fo it was.
adjudged in the time of Queen E/izaberh | in Alrbans Cafe , upon fuch
acuftom in the Qty_ of York, And it was faid by Cock Chief Juttice ;-
That one prgfcrlptton may be pleaded againft another, where the one
may ftand with the other | as it was adjudged in wrigbr and Wr,-'g/m-
Cafe. That.a Cepy-holder of a Bithop did prefcribe ,éthac.all Copy--
holderg
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holders within the Manor have been difcharged of Tithes : But nor -
where one prefcription- is contrary to the other; whereas -one pre-
fcribes to have lights, and the other prefcribes to frop the fame lights,

~

Hill. 9. Iacobi, in the King's Bench. -
263  Samrorp aid Haver's Cafe. 1

N an A&ion of Trefpafs for 30.Hares, and 300. Coneys hunted _in
I "bis Warren ; taken and carried away , which Trefpafs was layd
with a econtinnands , from fuch a time, till fucha time : the Defendant
juftified,becaunfe he had common i the place where, &c. to a Meffuage,
fix Yard Lands for 240. Sheep, and that heand all thofe whofe eftate
he hath, time out of mind, have ufed at fuch time as the Common was
furcharged with Coneys, to hunt them, kill and carrythem, as to his
Mefluage appertaining : upon which the Plaintiff did demurre in Law,
becaufe a man cannot make fuch a prefcription in the Free-Warren,and -
Free-hold of anotherMan : And fecand{; , becaufe:a man cannot fo ~
prefcribe to hunt, kill, and carry away his Coneys, as pertaining to his
Meffuage : But a Man may prefcribe to have fo many Coneys to
fpend in his Houfe: and for thefe caufes in the principal cafe, the
prefcription was holden for a void prefeription;and Judgment was given
* for the Plaintiff, . ST :

Hill. 9. Facobi, in the Common Pleas.
264  Cox and Grav’s Cafe. -~ " -

T was adjudged upon a Writof Brror, brought upona Judgment:
I given in-the Marfhalfey, in an Action of trover and convetfion'.of
goods : That if none of the parties be of the Kings houthold,, and®,

judgment be giventhere that the fame is Error , and for that caunfe the
Judgment was reverfed. , :

Hill.
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Hill. 9. Lacobi, in-the Common le
| 265 MoRrRRrR1IS’s Cale.

N an A&ionupon the cafe for putting of cattel- upon the com-
I mon, it was adjudged ; that if the cateel of a Stran%er efcape inte
the common, the Commoner may diftrain them damage feafance, as wel
as where the cattel are put into the common by-the ftranger.

Pafch. 10: Facobi, in the Common Pleas.

266 TheLord MOUNTEAGLE and
PeNrupDOCK's Cale.

IT was holden by the whole Court in this cafe, and agreed by all
the Serjeants at the Barre, That'if two men -fubmit.themfelves to
the arbitrament of 7. 8. And the Arbitrator doth award, that one of
them fhall pay ten pound, and that the other fhall make a releafe unto
him, thatthe fame isa void Award, if the fubmiffion be not by Deed ;
and heete whom the Releafe is to be made by the: Award, may
have remedy for it, for otherwife the one fhould have the ten pound,
and the other withoutremedy for the Releafe. And it was refolved,
That upon fubmifflion and’ arbitrament, that the party may have-an
A&ion upon the Cafe for not making of the Releafe. And Cook_ chief
Juftice fard, Thatit was wifely done by Manwood chiefe Baron, when
he made fuch award, Thata Leafe or fuch like Collaterall thing fhould
be done, to make his Award, that he fhould make the Releafe, or
pay fucha fum of money, for which the party might have a remedy.
I conceive, that the reafonis, That no A&ionupon the cafe upon an
Arbitrament lieth ; becaufe it is in the Nature of a Judgement. At
another day, the opinion of the Court was with Cosk | and 20, H.6.
and 8. E.4,5. cited to the purpofe, that there ought to be recipro-
call remedy. It wasalfo faid in this Cafe, That by the Statute of
5. H.5. A mancannot be Nonfuit after Verdi&. _

Bb - . Pafch.
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<

Pafch. 10. Facobi., Inthe (Common. Pless.
267‘ . Coox and Fisugr’s Cale.

lNa Replevin, the Defendantdidavow for rentgranted tohim by
I"a‘priVa;e A& of Parliament. The Plaintiffe did démand Oyer of
the A& ; and the opinionof the Court was, that he ought to have
Ojér : for they held, that the Oyer of np Record fhall be denied to.

any perfon, in cafe he will demurre. And the Record of the A&
fhafl'be entred in bec verba. o -

Pafch. vo. Facobi, inthe Common Pleas.

268 The Bakers Cafeof Gray's-Tune againft Occoul d.

A N.Acion of Debt was brought in London againlt Occor/d {ate
A Steward of Gray’s-Inne: upon a genevall indebiratas affumpfit,
without fhewing the particulars, which plea was- removed into the
Common Pleas. And it was holden by the Court, That the A&ion
as it'Was brought, would not lie, for the inconventence which might
follow. For the Defendant fhould be ‘driven to'be ready to give an
anfwer to thePlaintiffe to the generality.- And therefore the Plajn-
tiffe oughtto bringa fpeciall Action for the particular things; The -
like C'al'g was.in the (Marfbalfey ; and becaufe they did not declare in a
fpecialt manner, Exception was taken to it, and adjudged, the A&ion
upon a generall Zrdibivatas affumpfit did not lie. Quare.

Trinit. 10. Facobi_ in the Common Pleas.
269 REap and Hawe’s Cafe.

1N aReplevin, Triuir, 10. Jacebi, Rer. 2504. The Plaintiff- courted,
that the Defendant, Cepir avers of the Plaintiff #pud Occonld: and
doth not fay,Z» guod.im loco,¢5-c.upon which the Defendant did demurre
inLaw. Hurton Serjeant argued. for the Plamtiffe, and faid, That not-
withftanding the many prefidentswhich had been {hewed; ‘that yet the
Declaration was well enough : For he faid, That the prefidents did not

‘prove,
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prove, that it was n=ceflaty that it fhould be therein fhéwed, i gne~
dam boco vecar’, becaufe the Defendant upon the matter is the Actor ;
and therefore he beft knows the place where he took the Cattel. And.
in.g. E.4 In aHomine replegiando, the Towne onely was named g
and it is not there debated whether the fame were good without
mentioning in q#odam loco. 49. E. 3. 14. and 24. 9. H.6. and 3. H 6.
There the travetfe was of the taking at Dale, fdns ceo, ¢c.-that the
fathe was at Sale, and in qusdam lico is not® exprefféd.  Cosk
Chief Juftice faid, That ‘there is no book which taketh this Ex-
ception: and faid,* That notwithftanding the Prefidents cited, that
it was well enough: For hee faid, There is a difference betwixt
Prefidents, which are the Inventions. of Clarks, and of judicialf
Prefidents: And the effe& of the Suit in this cafe, is, not the {hew-
ing of the place, but the having of the Cattely and it is oa the part
of the Defendant to thew where hee took:the Cattel, for perhaps
the Plaintiffe doth not know where he took them : and if he did
know the place where they were taken, yetr perhaps hee hath not
witneffes to prove the fame ; and fo by this medns the Plainuffe
thoufd be at a great mifchiefe, and delayed in this Suit.  Whereas
a Replevin is feftinum remedium, to have his Cattel again, which
perh?s are his plough Cattel. ~ #arburson Juftice faid, That there'is
i differencé berwixt Agtions brought in the King’s Bench,! and
in this Court: For there in*an A&ion of Trefpafic the fame
may be abutted, becaufe if is no Originall Writ asit is here Pand
hee fdid, That there although the place bee not certainlyabut-
ted, yet it may be good.” Ant he compared the Cafe a‘.t"barke, to
the pleading of a Joynt-tenancy; for” he faid, In cafe it bee plea-
ded of the part of the Tenant himGife, hee is to fhew  how the
Joynt-tenancy came, becanfe it lyeth in' his knowledge ; but cons
trary, if it wére ‘on the Phaintiffs. part]” And in this Cafe, he ‘who
beft knowes when the raking was, ought to thew it, and thatis the
Avowant; for it is no reafon that the Plaintiffe for miffing of the
place, not being the fubftance, ‘fhould be triced. Cook | Ifone inthe
night drive my Cateel into his Land, ‘ and afterwards doth difteein
them, it is no lawfyll diftreffe. At anothér day, Cook {2id, That
in the Book Nov. N.iruric, itisfad, That the Town, place and
collour of the beafts ought to bee {heiwed by the Plainciffe in the
Replevin ; and he faid, Tt the Colour had been left out, he would
have given Cl;edit,m the ‘Book; bnr becaufe it:is clear that the
Colour is, not neadfull robg thowad, chetefore he did mbt ansrove
of ‘the Authority fot the place. * And he cited 4. E. 3.15. where the
Defendant faid it wasin the Hamlet. And 18.5 3. 10. £.3 L and .o E.3.
14. where the Towns only are mentioned. ‘And it was fd - Thar in an
gjr.f}[uz:‘ ﬁrm: brought mn the-Kings’s Bfnch, the ufuall cos;yffg iS L0 abute
Bb 2 the
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the Land', yethe faid, It might be omitted in Trefpaffe, although
the fame be the ufuall forme of tharCourt; and it may be ge-
nerall : but if a place be alledged, then. the fame is materiall
-and the Plaintiffe doth thereby give an advantage unto-his Ad-
verfary. . L tEee
At another day Haughton Serjeant argued for the Defendant,
- Thatthe exprefiing of the place where the taking was, is materiall
in the Declaration; and he faid, That as the Regifter is the rule
for Originall Writs, from. which forme a .man may not vary ; fo,
he faid , The Book of Entries and Prefidents of the Courts, were
rules for pleadings, from which there ought. to be no variance ;. and
therefore he cited 33. H. 6. 14. Where ina Writ of Entry, in the
nature of an Affize, -the Demandant counted, How that. 4. gave
Lands unto 7. 5. his Cofen, whofe Heir he s intail, andfhewed™ -
the defcent. And Exception was taken. unto-the Count, becaufe it
was not the forme of the Pleading in that Court ; wherefore it was.
awarded, That he fhould count, that ipfe fuit, [eifitus ur de libero
tenemento , which is not repugnant , although that he had-an E-
ftate intail, - becanfe. the fame was the Ancient form. ufedtin the Court..
So he faid. in the principall Cafe , the:ancient ufed forme of the
Court ought to bee obferved, which was to exprefle. in the Count.
the place in which the taking was; and hee cited 35. H. 6.40.
Where Exception was taken by the Defendant, becanfe the Plain-
tiff in the Replevin did notalledge the place where the taking was ; and- .
thereforé per curiam the Plaintiffe took nothing by his Writ : - and.-
he denyed the opinionof 9. E. 4. 41. and faid, That in reafon the -
place ought to be fhewed, becaufe if the Defendant would plead’
any matter to the JurifdiGtion of the Court, the place muft be.
fhewed ; and he faid, That thofe Records which were fhewed on
the other fide were but of later times; and the Point in queftion;:
in none of thofe Cafes came in debate judicially; wherefore he
concluded for the Defendant.  Hurton Serjeant argued again, and’
faid, That the Formes of Originall Writs are certain,. from which - -
a man is not to-vary; but he faid, That Counts and Declarati---
ans are to be according to the matter. And in the principall -
Cafe he conceived , That it was notneceffary that the place where
the taking was, be fhewed ; and hee cited 4. Ed 3.13. in a Re-
plevin, the Plaintiff declared of the taking ofhis- Cattel in Holine,.
without faying, I» guodam loco vecar®, ¢rc, ‘andit was holden good,.
becaufe the Towne or Hamlet is fufficient. certain ; and 21.H. 7.
22.a. in a Replevin, the Plaintiffe declared of a taking at D. the
Defendant faid, That he took them at §. and not at D. and avowed ;.
andno. Exception was taken thercunto for want of exprefling the
place:
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place in quo, &¢c. Andhe faid, That in 9. £4. 4. 41. and 25, itis
faid, That in a Replevin the ufe is to declare in a certain place;
but if the place be omitted , yet it is good enough ; and that
Book is after 33.H. 6.40. and hee faid , That the caufe of the
Judgement in 33.H.6. might be, becaufe there were Blanks left for
the place; and the Plaintiff had begun to alledge the certain place ;
for the Recordis, I# quodam loco vecar’ without exprefsing the place,.
but Blank, which lre could not affirme; and therefore it wasad-
judged againft the Plaintiffe; asina Valore Maritagii ;. if the De~
fengant will ‘thew that hee tendered a mariage, whereas it is not
needfull for him fo to do, yet if the fame be not true, and iffue -
be taken upon it, Judgement fhall be given againft him ; where--
fore hee !concluded for the Plaintiffe. The principall Cafe was:
adjourned. -

Frinit.10 Jacobi, in the (ommon Pleas:
270 GoopwmaN and Gorg’s Cafe. |

" Oodman brought an Aflize againft Gore and othiers, for ere&ing of:.
o houfesat the-Weft end ofhisWind-Mil, per gnod ventus impedi-
tur, ¢c. And it was givenin Evidence, -That the faid houfes were fi--
tuate about eighty feet from the faid Mill ; ‘and that-in height it did ex~,
tend above the top of the Mill; andin-length it was twelve yards from-,
the Mill ;. and notwithftanding this neerneffe, the Court dire&ed the L
Jury to find for the Defeqdant. 'And in that Evidence it appeared by a
Deed, procuted by the Plaintiff himfelf, -That his Wife was Joint-tenant
with him ;- and therefore irwas holden by the Court, That. the Aflize .
brought in his own name alone,was not well brought. And Cook Chief
Juftice alfo faid, Thatthe Count was not good; by reafon of thefe
words, viz. Per quod vestns impeditur ; for he faid, That thefe were:
the words of an A&ion upon the Cafe, and not of an Affize:- But the-
Clarks faid, That fuch was theufuall forme, «d guod non fuir refpor==,
Sfum : and in that Cafe it was faid sbiter by Cook_Chief Juftice,. That if
the Husband and Wife be Joint-tenants, and the Husband fowes the
Land and dieth, and the Wafe doth furvive, . that the fhall-have the em--

bleements. .

Trinit,
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Trinit.10. Facobi, in the Common Pleas,
271 Harpincuawms Cafe.

N an A&ion of Trefpafs, Dnare cl{mfum Fregit the Defend ant did jo-
- ftifie, That he did enter and diftrain for an Amercement in the She-
riffs Tor,ne, whicht was impofed upon the Plainriffe for enchroaching
upon the Kings High-way, without fhewing that the fame was prefen~
ted before the Juftices of Peace at their Seffions, asthe Statute of 1.E 4.
c.r.2. requireth. Huanghron Serjeant for ftay of Judgement in this Cafe,
faid, That the Statute is, That the Juftices of Peace fhall award pro-
cefs’againﬁ the perfon who is fo indicted before the Sheglﬂ'e,' which was
not done in this Cafe: And hefaid, Thatthe Statute did net extend to
Amercements only in Trefpaffes, Q{gI'?-'fe]'Z{s' ¢ armis,but to every other
Trefpafs ; for the Statute {peaks of Trefpaffes; and other things,which
fhall be extended to all Trefpafles.. -Cook Chief Jutkice faid, That the
Statute of 1. E. 4. cap.z. did not extend to Trefpafes which were not
contra pacem (as the encroachment in this Cafe is) for otherwife the
Lord of a Leet could not diftrain for anamercement without fuch pre-
' fentmennt before Juftices of the Peace. And although the Statate fpeaks

- of Felony, Trefpafs, &¢é. the fameis to be meant of other things of

the fame nature ; which is proved by- the claufe in the Statute viz.
That they fhall be imprifoned ; which cannot bein the principall’ Cafe
atBar. warbnrton and Winch Juﬁices, agreed in opinios with Cook
Chief Juftice. : : ‘- o

Trinit.10 Lacobi in the Common Ples.
272 Fraunces.and POweLL’s Cafe.

T was fmoved for a Prohibition to the Spiritnall Court, for citing
I the Plaintiffe out of his Diocefsupon the Statirte of 3. H 8. and
by the Libel it appeared; That Powe// the Defendant had complained
againft the Plaintiffe in the Court of Arches, for feandalois words fpo-
ken in the Parifh of Sairit Sepulchere, Londox.  Cook, Chief Juftice held,
That a Prohibition would lie, unléffe the Bithop of Londin hdd given li-
berty to the Arch-Bithop of Canterbnry to entermeddle with acters
within Loudon 5 for, he faid, that inthe Statute of 23. H. 8. thereisa
claufe of exception in cafe where fuch liberty is given by the inferior

. Dadrce-

/ /
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Diocefan ; and therefore a day was given by the Court to procure a
certificate of the opinion of the Civilians, whether fuch authority
given by the Inferiour Ordinary to the Arch-Bifhop, were Warranted
by there Law or not; for the Statute of 23. H 8.isfo; andthen if
the authority be lawfully granted, no prohibitionwill lye. And cock_
faid ; that the Statute of 23. F. 8. was madde but in affirmance of the
common Law, asappears by the books of 8. H. 6.and 2. H. 4. For
there it is faid, thatif one be excomenge in a forrain Dioces, that .the
fame is void , & coram non judice ; and he faid, that the principal caufe
of making of the faid Statute , was tomaintain the Jurifdi®ion of
Inferiour Diocefles. Butitvwas holden , that if the Plaimtiffl had de-
famed the Defendant within the Peculiar of the Arch-Bithop | that in
fuch cafe he might be punifhed there, although that he did inhabit "
‘within any remote place-out of the Peculiar of the Arch-Bifhop: and
in this Cafe it was faid ) that the Arch-Bifhop had in thirteen Parifhes
in London Peculiar Jurifdi&ion. It was adjorned.

* Trinit. 10. Jacobiy inthe (ourt of Wards.
273 CorrTons Cale.

S IR fobn Tirrel Tenant in Capite., made a Leafe unto (urrel for
1000. years ; and further covenanted with Carre/ and his Heirs,
that upon payment of five Shillings, that he and his heirs would ftand
feifed of the fame Lands unto the ufe of Carr /, and hisHeifs: And
in.the Deed there were allthe ordinary claufes of a conveyance fong
fide 5 viz. That the Leffee fhould enjoy the Lands difcharged of ‘all
Incumbrances, and thathe would make turther affurance, &c. Carrel
affigned this Leafe to Corron,’ who died in poffeflion, his Heir within
age; and intwo Offices | the Juty would not find a Tenure, becaufe
it was but a Leafe for years. And'in a que p/ura , the-matter came in
queftion in the Court of Wards : And Gook Chief Juftice of the
Common Pleas ; and Tanfeild Chief Baronof the Exchequer, were
called for Affiftants to the Court of Wards, and they were of opinion
that becaufe it was found by the Offices, that Cerron died in pofleflion.
that the fame was fufficient to entitle the Kingto Wardthip 6f the
Lands. But before the Judges delivered there opinions, the Leffee was
compelled to prove the Sealing of the Leafe by witnefles which was
- dated 12. years before:For if they have not fufficient witneffes to prove’
the Sealing of the Leafe, without all doubt, there was fufficient marcer
found_to entitle the King, viz. that the party died in poffeflion; which
fhall be intended of an eftate in Fee fimple, till the contrarie be
“proved ;,
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proved; Butthe two Juitices moved the Attorney, That he would net

trouble himfelf with the proof of a matterinfa: For they faid , It

was confeffed on all {ides , that there was fuch a Leafe, and that the

Afsignee of it died in poffefsion of the Land : and therefore they faid,

that they were cleer of opinion, thatthe Heir of fuch a Leffee who

died in poffefsion fhould be in Ward : For (eok Chief Juftice faid,

that all Offices which are found to deceive the Crown of fuch an an-

cient flower of the Crown as Wardthip, fhould be void, as to that

purpofe , and moft beneficial for the King. And he cited the Cafe in

36. H.8. Where the Kings Tenant made a Feoffment, and .took

back an eftate unto himfelf forlife, the Remainder to his Grand-child -
for-8o.years, and died ; that in that Cafe the Heir was in Ward :- and

they faid, that in the cafe at Barre the Heir had power of the Inheri-

tance upen payment of five Shillings ; and if the Leafe for years be-
found, and proved by witnefles, yet it catrieth with it the badges. of
fraud. And Tanfesld Chief Baron faid , thac if a Leafe for 100.

years fhall be accounted Mortmain , 4 fortsori this Leafe for 1000.

years , fhall be taken to be made by fraud and collufion : And Cook,
faid, that the Lord Chancellour of Esgland would not relieve fuch

a Leflee in Court of Equity , becaufe the begiring and ground of it is

apparant frand. Note, the lands did lye in Springfield in Efex.

7

Trinit. 10. Jacobi, in the Common Pleas.
274 MEeapEes Cafe

N A&ion of Debt was broughtupon a Bond againft Meade, who
pleaded, that the Bond was upon condition, that if he paid ten
pound to him whom the Obligee fhould name by his laft will, that then
&c.and faid,that the Obligee made his Will,and made Executors there-
of, but did not thereby name any petfon certain totake theten pound.
Sherley Serjeant moved, that the Executors thould have the ten pound,
becaufe they are Afsignees in Law, as itis holdenin 27. H. 8.2. But.
the whole Court was of epinion , that the Executors were not named
in the Will for fuch a purpofe. viz. to take the ten pound; For they -
faid, It is requifite that there be an exprefs naming who fhall raké the
ten pound, otherwife the Bond isfaved, and not forfeited. And Cook,
_put this Cafe If I be bounden to pay ten pound to the Afsignge of theO-
bligez,and his Aflignee makes an Executor,and dieth,the Executor fhall
nothave the ten pouad. But if Ibe bounden to pay ten pound to the
Obligee, or his Afsignzes, therethe Executor fhall kaveit, becaufe
it wasa daty inthe Obligee himfelf; the fame Law, if I be bound to
< enfeoffe
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enfeoffe your Afsignees, &c. Wherefore it it was adjudged  for
the Defendant. SR :

)

Trinit. 10. Jacobi, in the Common Pleas;
275  GREENWAY and BAKER’s Cafe.

T was moved, -and afterwards refolved in the Cafe of a Prohi~
bition, prayed to the Court of Admiralty, That if a Pirat ta-
keth goods upon the Sea, and felleth them ;- that the property of
them is changed no more, then if a theife upon the Land feales
them, and fellecth them. And in this Cafe it‘appeared by the Libell,
That bena piratica fuerint infra Portam Argier {uper altum mare. And
for that caufea Prohibition wasdenied becaufe 4rgier being a forrain
Port , the Court could not take notice whether there were fuch a
place of the Sea called the Port, or whether it were within the
Land, or not: Afterwards upon the mediation of the Juftices,
the parties agreed to try the caufein the Guild-hall in London, before
the Lord Chiefe Juftice Cook,

Trinit 10. Jacobi, in the Common Pleas.

276. Sir FrRANCI S Fo&rﬁscua,
| and CoAKE’s Cale.

UPon an Evidence in an Ejeltione firme betwixt the Plaintiffe
and Defendant, The Court wouldnot fuffer Depofitions of
witneflestaken in the Court of Chancery, or Exchequer, to be gi-
venin Evidence, unleffe affidsviz be made, that the witneffes who
depofed were dead. And Cook Chiefe Juftice faid (wallo conrradi-
cente) That itis a principall Challenge to a Jurour, That e was
an Arbitrator before in the fame cafe, becaufe it is intended, that he
will incline to that partie to which he inclined before : but contrary
isit of a Commiffioner, becaufe he is ele@ed indifferent. And it was
alfo faid in this Cafe, That one who had been Solicitor in the
Caufe, isnota fit perfon to be a Commifiioner in the fame Caufe.

Cec Trinit,
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Trinit. 10. Jacobi, in the Common Pleas.
. 277 ‘

Arker Serjeant; in Arreft of Judgement,:moved , That the 7%.
B nire facias didvary from the Roll in the Plaintiffs name; for
the Roli was Peter Percy, and the Vewire facias, fobn Percy, and
the poffea was according to the Roll, which was his true name.
The Court doubted whether it might be amended, or whether it
thould be accounted as if no Venire facias had iffued, becanfe it
is betwixt other parties. But it was holden, That incafe no Penire
facias iffueth, the fame is holpen by the Statute of Feofailes, and in
this cafe it is in effe@ as if no Vemre facias had iffued forth; and
fo it was adjudged. And Cock Chiefe Juftice faid, that if there be
no - Venire facias, nor habeas Covpora, yet if the Sheriffe do return
a Jury, the fame is helpyd by the Statute of Feefailes. W arburton
Jultice contrary, vide C,5. part Bifbops cafe. And Hurrés Serjeant
vouched Trinit.7. {acoh‘, Ret.787. in the Exchequer , Herenden

and Taylors cafeto beadjudged as thisCafe is.

Trinit. 10. Facobi, in the (ommon Pleas.

278 BRrR ownN’s Cafe. .

IT was holden by the whole Court in this cafe, That if a man hath
a Modwus Decimandi for Hay in Black-acre; and he foweth the

faid acre feven vyears together with corn, that the fame doth not
deftroy the <Hodus Decimandi, but the fame fhall continue when
it isagain made into hay. And when it is fowed with cora, the Pare
for {hall have tithe inkind ; and whenr the fame is hay, the Viear
fhall have the tithe hay, if he be endowed of hay. '

Trinit. 104 Facobi, imthe (ommon Pleas.

279 JaMES and RatcLirs’s Cafe.
N Debt upon a Bond to perform fuch an agreement, The Defen-
dant pleaded Quod wulla fuit conclnfio five agreeamentnm: The-
Plaintiff faid, Quod fuit talss conclufio & agreeamentum, ¢ de boc po-
it (¢ fuper patriam. The Court held the fame was no good iffue, be-
aufe 2 Negative and an Affirmative.. :

Trinit...

»
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Trinit.10. Facobi, in the (ommon Pleas.

280 ‘Werusgerr and Green’s Cafe.

T.was faid by the Pronothories, Thatifa Nihi/ dicir be entred in
I Trinity Term, and a Writ of Enquiry of Damages iffueth the
fame Term, that there needs not any contintiance ; but if it be in a-
nother Term, it is othérwife. The Court faid,If it were pot the courfe
of the Court, they would not allow of it ; buc they would not alter
the courfe of the Court : the words of continuance were, Quia vice-

comes non mifit brev,

Trinit. 10. Facobi, in the (ommon Pleas.

281 Parror and Kesis’s Cafe. - )

" A Manlevied a Fine unto the ufe of himfelf for life, the remainder

in tail, &c. with power referved to the Conufor to make Lea-
fes for eighty years in Poffefsion or Reverfion, if 4.8. and C. d.d fo
long live referving the ancient rent ; afterwards he granted the Re-
verfion for eighty years, referving the ancient rent: The queftion
was, Whether he had purfued his Authority, becaufe by the meaning
of the Provifo a Power was, That the Conufor fhould have the rent
prefently or when the Term did begin. But the opinion of the Court:_
was, That he had done leffe then by the Provifo he might have done,
for this Grant ofthe Reverfion doth expire with the particular eftates
for life. Batifhe had made a Leafe to begin after the death of the Te-
nants for life, the fame had been more then this grant of the Reverfi-
on. And ( ook chief Juftice faid,That the Grantor may prefently have
an Action of debt againft the Grantee of the Reverfion for the rent.
But becaufe it was not averred that any of the Ceftzy gue viei were a-
five at the time when the Grantor did " diftrain for therent , Judge-
ment inthe principall cafe was refpited.

-

Trinit.10.Jacobi, in the Comimon Pleas.

: 282
upon the Statute of Bankrupts, this Cafe'was moved to the

Court, Ifa Bankrupt be endebted unto one in Twenty Pounds,
Cc2 and

-
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and to.another in Ten Pounds ; and he hath a Debt due to him by
Bond of Twenty Pounds ;" Whether the Commifsioners mayga,fsig'ne )
this Bond to thetwo Creditors jointly ;- or whether they muft di-
vide it and afsigne Twenty Marks to the one, and Twenty Marksto.
the other. And the Courtwas of opinion, That it was o to be di-
vided asthe words of the Statute are, viz, to every Creditora por-
tion,rate and rate like, &c. And then it was moved, Hew. they
might fue the Bond, whether they might joine in the Suit or not2,
ad quod non fuit refponfum by (ook. Warburton Juftice faid, That
when part of the Bond is afsigned to one, and part to another, that.
now the A& of Parliament doth operate upon it, and therefore:
they fhall fue feverally ; for he faid, That by the cuftome of London,” -
part of a debt might be attached : And therefore he conceived part
might be fued for. o

Trinit.10. Jacobi, In the Common Pleas.
283 Seratand Nicronson’s Cafe. .
Prat Sub-Deacon of Exeter, did libel inthe Spiritual Court a-
gainft Nichelfos Parfon of A.pro annsali penfione,of Thirty Pound,
iffaing out of the Parfonage of 4. and in his Libel fhewed, How
that tam per realem compofitionem,; quam per antiquam & landabilem
confnetndinem, ipfe & predece(flores [#i babnernnt & babere confueve-
runt predittam annnalem penfionem out of his Parfonage of A. Dod-
deridge Serjeant moved for-a Prohibition in this Cafe, becaufe he de-
mands the faid Penfion upon Temporall grounds ; viz. prefcription
and reall compofition. But Cook Chief Juftice, and the other Jufti—
ces were of opinion,That in this Cafe no Prohibition fhould be gran-
ted ; for theyfaid, That the party had Ele&ionto fue for the fame
in the Spirituall Court, or at thecommon Law, becaufe both the
parties were Spirituall perfons; but ifthe Parfon liad been made
a party to the Suit, then aProhibition fhould have been granted ;
Vide Firz. Nat. Brev.§1.6. acc. And they further faid, That if the
party fueth once at the common Law for the faid Penfion ; that ifhe
afterwards fue in the Spirituall Court for the fame, that a Prohibiti-
on will lie, becaufe by the firft Suit he hath determined his Ele&ion.
And Cook cited 22. E. 4. 24. where the Parfon brought an A&ion
of Trefpafs againft the Vicar for taking of Under-Woods, and each
ofthem claimed the Tithes of the Under-Woods by prefcription 1o
belong unto him ; and'in that Cafe, becaufe the right of the Tithes
eame.in queftion , andthe perfons were both of them Spiritualliipcn—
ons,
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“andcapable to fue in the Spirituall Court; the Temporal
fggtsl’z'ta;as »ogﬁed'of Jurifdié&ion. gpt he faid, That ifan iffue be
joined, whether a‘Chappelbe Donative or - Prefentative, ' the fame
fhallbe tryed by a Jury at the common Law. And in this cafe.ltwas
faid by the Juftices, That the Statute of 34. H. 8. doth authorize. -
Spiritual perfonsto fue Lay-ren for Penfions in the$S 1r1t§1a1 Coutts;
but yet they faid, That it wasrefolved by all the Judgesin Sir A»-
thony Ropers cafe, That fuch Spiritual perfons could net fue-before
the High Commifsioners for fuch Penfions; for that Suits there muft-
be for enormious Offences only : And in the principali cafe the Pro~
hibition was denyed. = - : e

 Trinit. vo. Jacobi, in the Coramon-Pleas.

284 Sit Baptrst Hix, and FLEET-

o ~ woopbpand Gor’s Cafe. |
Fmeoad and Gots by Deed indented, did bargain and fell weffon
Park, being three hundred Acres.of Lands, unto Sir Baprift Hix,
at ElevenPoand for every Acre, which didamount in the whole to
Two thoufand five hundred andthirty Pounds: and in the beginning
of the Indentate of Bargain and Sale; it was.agreed betwixt t%e par--
ties, That the faid Park, being muchof it Wood-land, fheuld be
meafured by a Pole of eighteen foot and a halfe. And farther it was-
covenanted, That Flestwosd and Gors thould appoint one Meafurer,,
and Sir Bapsift Hixeanother, who.fhould meafure the faid Park 5
and if upon the meafuring it did-exceed the number of Acres men-
tioned in the Indenture of Sale; thatthenS. Baptiff Hixe thould pay-
to them acording to the I;])ro ortion.of r1 L. for eve Acre; and of it
wanted of the Acresin the deed,that then Fleer and Geors fhould pay.
back to S.Baprift the furplufage of the mony according to the pro-
portion of 11.1. forevery Acre. And upon this Indenture Sir Baptift
Hixe brought an A&ion of Covenant againft Fleetwood and Gots and
afligned a Breach,that upon the meafiring of it,it wanted of the A-

Cres mentioncd in the DCEd 70 Acres; Aﬂ upon the Declaratio.ﬂ,th&' .

Defendants did demurre in Law; and the caufe of the Demugrerwas

becaufe the Plaintiff did not fhew by what meafure it was meafured.,
And therefore Sherley Serjeant, who was of Councel with the De.
fendants,faid, that although it was agreed in the beginning of the
Deed,that the meafure fhould be made by, a Pole of 18 Feer and'a halfs
Yet when they come to the covenants, there it is not fpoken of any
meafure atall; and therefore (he faid ) it thall be taken t0 be fuch

a
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a meafure which the Statute concerning the meafuring of Lands
fpeaks of, viz. a meafure of fixteen foot and a half to the Pole;
and he faid, that by fuch-meafure there did not want awy of the faid
three hundred Acres mentioned inthe Deed. Dodderidge Serjeant
contrary for the Plaintiff, and he layed this for aground : That
if a certainty doth oncesfppeare in a Deed,& afterwards in the fame
Deed it is fpoken indefinitely , the fame fhall be refe;ﬁredto the firft
certainty , and to that purpofe he vouched the cafe in Dyer: Lands
were given by a Deedto a man, & Imredibuf mafenlis ; and after-
wardsin the fame Indenture it appeared, that it was heredibus maf-
cnlis de Corpore , and therefore it was holden. but an eftate in tail,
becaufe the firft words were indefinite , and the later words were
certain, by which his intent did appeare to pafsbucan eftate in tail.
He alfo cited 4. E. 4. 29. B. The words of an Obligation were
Noverint wniverfi per prafentes-,me 1. 8. teweri, '¢Ge. W. B. in ten
pound /folvendum eidem I. And it was hqldgen by the whole Court,
that the fame did ‘not make the Bond to be void, becayfg itappeared
by the promifes of the Bond, to whom the mony was in Law to be
paid , and the intent fo appearing, the Plaintiff might declare of a.
Jotvendum to himfelf; and the word (1) fhould be furplufage:
And 22. E. 4. 9. 4. B. The Abbot of Selbyes cafe : Where the
Abbot of Selby did grant anwnalem penfionem to B. adrogarsm I. E.
illam (cilicet quam 1. E. babuit ad rerminum vite (ue , folvendum
quon(que fibi, &c. de bereficio provifum faerit , and it was holden by
the 'vzhole Counrt in a Writ of annuity brought, that [-44; ] did
referre to B. the grantee, and not to . E.- And Cook Chief Juftice™
faid, that the original Contra® doth leade the meafire in this
Cafe ; and to that puipofe he cited Kiddwelties cafe in the Com-
mentaries, where a- Leafe was made rendring Retit ar Mich. at'D,
and if itwere behind by a month after demand, that the Leffor might
reenter ; the demand muft be at the firft place, whichisin that cafe
alledged to be certain: viz, at D, The cale was adjorned.

Trinit. 10. Jacobi, inthe Common Pleas:
285  Sir Henry Lea and Henry ‘Leas Cafe.

SIR Henry Lea was committed to the Fleet, for che difobeying
of a.Decree made in the Court of Requefts : and having Suits
depending in the Court of Common Pleas, he prayed a Writ of

. habeas (orpus which was granted ; and upon the return of the

Writ, the caufe of his Commitment appeared to be for a contempt
‘ \ for
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for not perferming of the faid Decree, and no other caufe appeared
in the return: and the Court were of opinion, that they coudd not
deliverhim , becaufe that no caufe appeared in the return to war-
rant “their delivery of him : And the Court faid, that if the
return be falfe, yet they eannot deliver the party ; But the party
may have his Action of falfe Imprifonment , if the Imprifonment be
not Lawfull : But then it was fhewed by Mosntague Setjeant to the
Court , that the Decree was made in the Court of Requeftsupona
Bill containing this matter, viz. That Henry Lea pretending Title
unto Lands which Sit Henry Léa held by defcent from his Unkle
Sir Henry Lea ; fhewed his Titlé to the Kings Majeftie ; and there-
upon the Kihg upon the Petition of Hesry Lea , fends for Sir Henry
Ll:’a , and had fpeech with him , that he would give unto the faid
Henry Lea fome recompence for his Title which he pretended to
have to the faid Lands : And that thereupon the faid Sir Heury
Lea, at the inftance ‘of the Kings Majeftie, did promife the King,
that if the faid Henry Les would not moleft him for any of the faid
Lands, which hé had by defcent from his faid Unkle ; that then he
the faid Sir Henry Lea would give unto the faid Henry Lea two
hundred dpound per Annum = And for not performance of this pro-
mifé made to the King, Hesry Lea Exhibited his Bill in . the
Court of Requefts, upon which the faid Decree was grounded;
The faid Sir Henry Lea anfivered, that he did not know of any fuch
promife he made to the Kings Majeftie; and pleaded to the Jurif-
di&ion of the Court: But upon a Certificate made by the Kings
Majeftie,that he made fuch a promife untohim theCourt of Requefts
made the faid Decree, which Certificate was mentioned in the béay
of the faid Decree:And Menntegue prayed, that becaufe it appeared
that the faid Hemry Lez had remedy by way of A&ion upon the
cafe at the common Law, upon the faid promife, That this Court
would igram; a Prohibition in this cafe unto the Court of Requefts ,
and deliver the party from his Imprifonment. But the Coprt faid,
that they would advi(}e) of the Cafe, becaufe they never had heard of
the like cafe. But Cook Chief Juftice advifed Sir Henry Lea to agree
the matter betwixt Him, and his Kinfman Henry Lea; For he aid,
that he had learned a Rule in his youth, which was this, viz.
Cum-parelnltared.binm , cum Principe fultum eff ;
Cum pyero peena 5 eum Muliere pudor.

Trinit. 10. Jacobi in the Common Pleas.

286 GarvEN and Pym’s Cale.
G/’ +ven libelled againft Pym for a Seat ia the Church before the
Bifhop of Exerer,in the fpiritual Conrt there ; which by Appeal
was
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~ was removed into the Court of Arches; And the Defendant did fur:
- mifein the Court of Common Pleas, That he and-his Anceftors have
ufed time ‘out of mind, &c. to have an Ifle with -a feat in the faid-
Church,for himfelf and his family;and thereupon prayed a Prohibiti-
on. But becaufe it did appear upon Examination of the party himfelf,
That the Parith have alwayes ufed to repair the faid Ifle and fea,
the Court would not grant a Prohibition in this cafe, for that proves
that his Anceftors were not the Founders of the faid Ifle and Seat;
Alfo another man hath alwayes ufed to fit with him in the fame fgat,'
which alfo proves that it doth not belong to him alone. Cook chief Ju-
ftice faid, Thatifa Gentléman with'the affent of theOrdinary, hath
built an Ile juxta Ecclefiam, for to fet convenient Seats«or him and
his family,and hath alwayes repaired the fame at his own cofts and
charges ; In fuch cafe, if the Ordinary place another man with the
Founder, without his confent, in the fame Seat, that he may have his
A&ion upon the Cafe againit the Ordinary : And if he be implea-
ded in the fpirituall Court for fuch Seat, that a Prohibition will lie «
And he faid, That the Hepdons in Norfolk have built fuch- an Ifle
next to the Church, and placed convenient Seats there for them, and
. their family. But he faid, That if a man with the affent of the Ordi-
. .nary, fetup a Seat in #avi Eéclefie for himfelfe, and ‘another man
doth pull up the fame, or defaceth it, Treffas vi ¢ armis will not
lie againft him, becaufe the Frechold 1s in the Parfon; and he hath
no remedy for the fame, but to fue the party in the Ecclefiafticaf-
Court. And 9. E.4.14. the Dame Wiches Cafe was vouched, where
fhe brought an A&ion of Trefpafle againft the Parfon, for taking
away her Husbands Coat-armour, which was fixed to the Church
at his Funerall, and it wasadjndged that the A&ion would lie; and
fo will an Aion in fuch cafe brought by the heir.- And Cook faid,
That the Ordinary hath the onely difpofing of Seats in the Body of
the Church ; with which agrees the opinion of Haffey, in 8. H.7.
And if the Ordinary long time paft hath granted to a man and his
heirs fuch Seat , and heand his heirs have ufed to repair the faid
Seat: If another will libell againft him in the Spirituall Court for
the fame Seat, he {ballhave a Prohibition. And he faid, That he
had feen a Judgement in 6. E.6. That if Executors lay a Grave
Stone upon the Teftator in the Church, or fet up his Coat-armour
in the Church; If the Parfon or Vicar doth remove them, or carry
them away. thatthey, or the heir, may have their A&ion upon.the
Cafe againft the Parfon or Vicar. Note, in the principall, no Pro-
“hibition for the reafons before. . ~

Trinit.
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i)

Trinit. 10. Facobi, inthe (ommon Pleas.

287 The Archbifhop of York & Sedgwick’s Cafe.

He Archbithop of York, and Do&or Ingram, brought and exhi--
T bited a Bill in che Exchequer at Tork, upon an Obligation of feven
hundred pound, and declared in their Bill, inthe nature of an Action
of Debt brought at the common Law : which matter being fhewed un-
to the Court of Common Pleas by Sedgwick, the Defendant there; A
Prohibition was awarded to the Archbifhop, and to the faid Court at
York,. And Cook_chief Juftice gave the reafons, wherefore the Court
granted the Prohibition. 1. Hefaid, becaufe the matter was meerly de-
terminable at the common Law ; and therefore ought to be proceeded in
according tothe courfe of the common Law. 2. Although the: King
hath granted to the LordPrefident,and theCouncel of Tork,to hold pleas
of all perfonall A&ions, yet (he faid) they cannor alter the form of the
proceedings. Foras 6. H.7.5.is, The King by his Grant cannot make
thac inquirablein a Leet, which was not inquirable there by the Law;
nor a Leet to be of other nature then it was at the common Law.
And in 11. H.4. itisholden, That the Pope, nor any other perfon can
change the common Law, without a Parlisment. And Ceok vouched
aRecord in8. H. 4. That theKing granted to both the Univerfities,
that they fhould hold pled of all Caufes- arifing within the Univerfities
according tothe courfe of the Civil Law; and all the Judgesof E.. g:
land were then of opinion, That that grant was not good, becaufe the
King could not by his Grant alter the Law of .the Land ; with which
scafe a%rees 37. H.6.26. 2. E.4.16. and 7. H.7. Butat this day, by a
fpecial AQ& of Parliament, made 13. Eliz. not printed. The Univer-

Ities have now power to proceed and judge according to the Civil Law;
3. He faid, Thatthe Oath of Judges, is, viz. You fhall do and ‘pro-
cure the profit of the King, and his Crown, in all things wherein you
may reafonably effett and do the fame. And he faid, Thatupon every
Judgement upon debt of forty pound, the King was to have ten fhil-
lings paid to the Hamper, and if the debt were more, then more. But
he faid, by this manner of proceeding by Englis Bill, the King fhould
lofe hisFine. 4. Hefaid, That if it was againft the Statute of Mag-
na Charta, Vit Nec [upet enm shimms | nec [uper eum mittemus
wifi per legale judigium p-vium fwornm, vel per legem terre. And thé
Law of the Land, is, That matters of fa& fhall be tried by verdi& of
twelve men ; but by their proceedings by Evg/ifp Bill, the partie thould
be examined upon his oath; And it is a Rule in Law, That Newmo te-
netwr [eipfum prodsre: And alfo he faid, That upon their Judgemen

Dd : there,

-
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there, no Writ of Error lyeth': {o, as the Subje&t fhould by fuch means
be deprived of his Birth-right. 5.1t wasfaid by all the Juftices,with which
the Juftices of the King’s Bench did agree ;- That fuch proceedings were
illegall. Andthe Lord Chancellor of England would have caft fuch a
Bill out of the -Court of Chancery.: And.they advifed the Court of
York fo to do: and a Prohibition was awarded accordingly. )

Trinit. 10+ Jacobi, inthe Common Pleas.

288  Doctor HurcHINSON’S Café l

~§ O&or Hutchinforr libelled in the Spiritnall Court againft one of
D his Parifhioners for Tithes ; The Deéfendant thete thewed, that the
Do&or came to the Parfonage by Symony and Corruption: And upon
faggeftion thereof ‘made m'the Common Pleas, prayeda Prohibition.
Do&or Hutchinfon alledged that he had his pardon, and'pleaded the
fame in “the Spirituali Court. And notwithftanding that, the Court
granted a Prohibition, becaufe the Pardon doth not make the‘Church
to be plena, bur maketh the offence onely dfpunifhabfe. ‘But in fuch
¢cafe, If the King doth prefent, his prefentee thall have the Tithes.

Trinit. 10. Facobi, inthe Common Pleas.

- S 289 o e
Ote, by Cook, Chief Juftice, that thefe words, viz. Thou wouldeft
Nhavc taken my purfe from me on the high way,are not aQionable;
But Thou haft taken my money, and Iwill carry thee before a Juftice,
lay felony to thy charge,” are acttonable.. A '

Mich.11. j’acoZi, in the Common Pleas.
290 . Hartcr and Carer’s Cafe.

N an A&iorupon ‘t.hewCéfe\.,upon an /I[ﬁ:m‘ ;t breu ht a ;’;:ﬁ th
Defendant,, The Plaintiffe declared, Howptjl'lat ong'Halgﬁ:xgmrtz
-who was the Defendants Husband, was indebted unto the- Plaintiffe

eight pound ten fhillings for beer ; and that he died; and that after his

death the Plaintiff demanded the faid mony of the Defendant his wife 3

and fhe, in confideration that he would ferve her- withbeer, -promifed
. that
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that the would pay unto the faid Plaintiff eight pound ten fhillings, and
forthe reit of the beer, at fuch a day certain. And the Plaintiffe did a-
verr'» That he did felt and deliver to her Beer, and gave her day for the
payment of the other money, as allo for the Beer delivered unto her;
and that at the day fhe did not pay the Money. Cook and all the other
Yuftices agreed, That the A&ion would welt lie; and that it wasa good
Affumpfit, ‘and a good confideration; forthey faid, That the forbea-
rance of thé money is 3 good confideration of it felfe; and they faid,
That in every Affumpfic_he who makesthe promife ought to have bene-
fic thereby ; and the ther is to fuftain fome loffe. And judgement was
giver for the Plaintiff. -

Mich. 1 1 Jacobi, in the Common Pleas.

291 . Norron and Lysrers Cafe.

N the Cafe of a Prohibition, the Cafe was this, Queen Elizabeth
was feifed of the Manor of Nammsngton, which did extend into four
Parithes; viz. Stangrave and three other. -And the Plaintiff thewed,
That he was feifed of three Clofes in Stangrave ; and prefcribed, That
the faid Queen, and all thofe whofe Etate he'hath in the faid Clofes,
had a Modus decimands for the fdid thre¢ Clofes, and for all the De-
meanes of the f{aid Marnor in Srargrave. " And whether the Venire faci-
& thould be de parochia de Stangraveor of theManor was the queition.
And it wasrefolved by the whole Court, That the Vifne fhounld be of
the Parifh of Srangrave and -not of the Maror.. And the Difference
was'taken, when one claimes any-thing which goes unto the whole Ma-
nor, and when only to parcel ofit; tor in'the one Cafe the Vifxe thalt
be of the Manor; in the other not; Vid:9. Eliz. Dyer.ar. * But it was
faid, That in this Cafethe Modm didextend only to things in 8ran-
rave, and therefore the Vifu« thould be of Stangrave only.” Nichols
Juftice faid; That alchough the Parith be a Town, and of one name_
yet the Vif»e (hall be from the Parifh, to which the Court agreed'.s*
And in the principall Cafe, the Pleading was, Thatthe Manor was ix
Parochia, and the Modws alledged to be in Parechia, and the Prohibi-
tionde Parothia ; and therefore the Venire facias ought to be de P.y-
chiz, and not de Maneris,or de Vill % Cook cited 4. E, 4. and 23. E 4
that in Trefpafs de Parochia is a good addition, forit fhall not be jn-
tended, that there are two Towns in oneParith: Andit was faid by
the Court in this Cafe, That before the Statute of 2. £. 6. all Prohibi-
tions to the Spirituall Court were guiz fecntus eft de Laico feods . for
when a man had a Modss dicimands, the Cornand other things were
Dd 2 lay
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fay things. Then it was moved by a Serjeant at Bar, That at the Af-
fizes where the tryall of the <Modws decimandi was, one of the prin-
cipal Panel did appear only upon the Penire facias 3 and. the queftion
was, If in fuch Cafe a rales might be awarded de circamftantibns.  And
it was holden by the Court, that fuch ra/es might be well awarded ; and
10. Eliz. Dyer vouched to prove the fame. It was alfo faid by the
Court, That atthe common Law (ifnotin appeal) the ra/es might be
of odd number, as guingue tales, or novem tales; but now fince the..
Statute of 35. H. 8. thé tales may be even or odd, as pleafeth.the pat-
ty. Butitwas adjudgedin this Cafe, That in no Cafe where a trialtis.
at the Bar, fhall any Zales de civcumftantibus be awarded.  And fo are -
all the Prefidents.

.

Mich. 11. FJacobi, in the Common Pleas. -
292 Lr1curon againft Greex and GaRreT.

Homas Leighton an Adminiftrator durante minori etareof 3. 8. did -
AL libell in the Court of Admiralty againt the Defendants; and
fhewed in the Libel That there were Covenants made betwixt them’by
a Charter party, they being Owners ofthe Ship called the (W ury and
Jobn-of Lynn, that the Defendahts thould vituall the faid Ship for a
Voyage into Desmark; and that the Shipfhould be ftaunch and without
1eaf¥: *"And fhewed in his Libel, that the’Ship-being upon the Seas did
fpring a leak by reafon of which thePlaintiff did lofe a great part of the .
Freight of the faid Ship, ‘confifting indivers Commodities;. viz. Coney::
skins. The Defendant pleaded, That the Covenants were made . infra.
Portum de Lynn: And further pleaded, That the Plaintiffe had before :
that time brought an A&ion of Covenants againft the fame Defendant,, .
upon the fame Deed, in which Aion the Plaintiffe was Non-fuit ; and -
it was adjudged, Thatitwasa good Plea inBar; and thereupon a Pro-
hibition was awarded to the Court of Admiralty.. Cook Chief Jufticein -
this Cafefaid, That charter party, eff charta partits, and is all one in.
the Civil Law, as an Indenture is in the Common Law. ‘And in this.
Cale it was adjudged, That the Triall thould be there where the con-
trat was made ; and fo was it adjudged in Conffantine and Gynns Cafe.
Where the Originall A& was in England, and the fubfequent matter
upon the Sea, the Tryall fhall be where the Originall A& is done.And fo.
i was agreed in this Cafe that the Tryal fhould be. 4

Mick.
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Mich.1 1 Facobi, in the Star-hamber.

MiirieragainfiRezonoLps and BasssT.

Ir Henry Monntagnthe Kings Serjeant did informe the Lords in the
S Star-Chamber, How that the Defendants had confpired and pra-
&ifed Malitiofeto draw the Plaintiffs life in queftion,. ‘bem’g.‘ a man of

One thoufand Pounds per annsm,and otherwife very rich. The Cafe was
fhortly thus, Bafset the Defendant was Tenant unto the Plaintiffe ofa
houfe in R. in Kent, rendring a Rent ; the rent was behind,. and the
Plaintiff demanded his Rent of him ;- the Defendant told him, That he
was not able to fatisfie him the Rent, but he promifed to give unto the
Plaintiffe all his Goods in fatisfaition of the Rent, or fo many of them
as fhould countervaile the Rent ; and it wasagreed betwixt the Plaintiff
and the Defendant Bafser that the Goods fhould be apprifed by two
men, which'was done accordingly,and the Plaintiff came to the Defen-
dants houfe at the time the faid Goods were apprifed, but it was depo-
fed and proved,did not go; out of the room where the apprifement was
made at the time he was in the faid houfe, which was the 10 of 424y 7.
facobs,ar. Afterwards the Defendants,Resgno/ds (beingan Atturny at
Law) and Bafser did confpire to accufe the Plaintiffe, becaufe that when
he came to the Defendant Bafiers houfe at the time of the apprifing
of the faid. Goods,; that the Plainuffe went up into an upper.
Chamber in the faid houfe, and broke gp a Cheft, and out of the fame
took 2 Gold Ring, 10. 5. in Money, and the Defendant Bafsers Leafe
of his houfe; andthereupon brought the Plaintiff before ‘divers Jufti-
ces of the Peace, who npon Examination of the matter,found no ground
of fufpicion againft the Plaintiff, andtherefore they did notbind him
over to the Sefsions to anfwer the fame Accufation.  After this the De-
fendanes made feverall motions to the Plaintiff that he would give unto
them 300 L and fo hefhould be acquitted, and there fhould be no pro- .
ceading againft him ; and becaufe the Plaintiffe refufed fo to do, they
told him that divers Courtiers had begged his Eftate of the King, and _
that the fame was granted unto them; when as in truth, there was not
any thing moved to any Courtier ofany fuch matter, but all this was
faid in a fhew only, to the end they might get great fumsef mony from
him. And in that matter they layed the fcandall upon S. Reb. Car then
Vifcount Rocheffer, that he wasmade privy to it, who thenwas the
Kings Maj. great Favorite. And when all this could not prevail to gain
any Compofition from the Plaintiff, the Defendants did prefer a Bill of
Indictiv.>nt at the Affizesin Kent againft the Plaintiff ; and there jupon

Ev.dcnce given unto the Grand Jury, they found an Ignoramns up-
o

293
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on the Bill : and divers other plotsand divifes were contrived by the
Defendants,& all to the end the Plaintiff might lofe his life & his eftate.
And this matter came to Sentence before the Eords, and the Bil{
proved in every point and circumitance, as well by the confeffion of
:Pc Defendants themfelves as by divers writings , depofitions of wit-
effes, and letters read and fhewed in open Court ; and it was faid by
the whole Court of Lords in' this cafe, that this was a very great
offence, and an offence in' Capite ; and that ifrfuch practices thould be
fuffered and go unpunithed , that no mans life was in fafecy, butin
continual jeopatdy : And therefore in this cafe, it was faid | that
pregnant prefumption had’ beeu fufficient to have acquited the Plain-
tiff; but Here the cafe was véry cleer ;- becaufe the matter was confeffed
by the parties Defendants themfelves: ‘Aad-in this cafe, Cook Chief
Juftice, and the Lord Chancellour faid, that a confpiracy ought ‘notto
be onely falfe, but malitio/é contrived, otherwife it will not be a con-
fpiracy, and fuch malice ought to be proved:-For ifa poor Man- tra-
velling upon the High-way, be robbed by another Man, and he knows
not the party, if afterwards he do accufe fuch a one of the Robbery,
and the party accufed be found not Guilty; he fhall not havean
A&ion of confpiracy againft the accufer ; for although he was falfly
accufed | yet he was not malitioufly accufed; tand it might be , that he
took him to be the Offender, becaufe he was liké unto him who rob-
bed him. Secondly, It was faid by them, thatby the Law, no :Man
may Begg the Lands or Goods of another masrupon fuch an accufa-
tion, until che party be convi& of the fact ; -and that for divets caufes.
1. Becaufe before convi&tion the King hath not an Intereft in them;for
the goods are not forfeit. And 2. Becaufe the party till bis.conviction,
ought to have his goods to maintain himfelf. with 'them. :And 3. Be-
caufe the goods ‘cannot be feifed upon for the Kings nfe before con-.
vidtion, although they 'may be put in Falvas cuffodia ; and therefore
they faid that this was a.very grear flander which the Defendants layed
upon the Lord Vifcount Rochefer , viz. that he had.begged the
Plaintiffs goods of the King before he was convidted ; and.it was faid,
that if fuch goods fhould: be begged before conviion of the party,
thar the fame would be a fmain caufe, that the Jury will not find the
Indi@ment” againft the party,when they'ate fure his Lands, goods,and
other eftatethall be i anothers perfon, and foby confequence thould
be a great caufe that the King might be defrauded of ‘the forfeiture of
the goods of Fellons :. and further,it weould be'a great caufe of Rebel-
lion, if fuch Lands.and goods thould be f2ifed ugon and given away
before convition of the party accufed. And:ds the Lord Chancelfour
faid, the famé was the ciufe of the great:Rebellion in the time of King.
Henry the {ixth, becaufe the goods-of divers were given away to other

men before the parties were convitted : And Ceok_ faid , that it ap--
peareth
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peareth, thac this was not onely a fcandal of divers Gentlemen of Wor-
thip whom theé Defendantshad abufed in this thing , But even of the
King himfelf : And it was not onely fcandalum Magnarum : But [can-
dalum Magiftr. Magnarnm + And he faid , that it-appears in 5rirton,
that if a Rebel or bafe fellow do ftrike a Man of Dignity, that he fhall
lofe his right hand 2 4 forriori, in fuch cafe when they defame and fcan-
dalize them by fuch impudent practices , thatthey be grievoully
punifhed : And it fhould be a very unhappy eftate to be a Rich-Man,
if fuch Offences thould not feverely be punithed, & mults delicti propeer
inopiam. The Sentence againft the faid Defendants wasthis : Reigno/ds
being an Atrorney to be degraded , caft over the Common Pleas Barre,
and both the Defendants tolofe their Eares ; to be marked in'the Face
with a ¢. for Confpirators , to ftand upon the Pillory with Papers of
there Offences, to be Whipped,and each of them fined to the King in
soo. pound: and according to.this Sentence, Reigpolss the fame Mich.
Term was caft ‘over the Common Pleas ‘Barre by the Cryersof the
Court ; and the other part of the Sentence executed on them both.

Mich. 11 . Jacobi mthe €0mmorz‘?leﬁf

204 Cooxkes Cale.

N a Writ, Quare intrufit , maritegio non fatisfalto: It was found
for the Plaintiff, but no damages were affefled by the Jury ; and
the value of the Marriage was found.to be 500. pound.-And now the
queftion was,whether the fame might be fupplied by a Writ of Enquire
of Damages, and the Court prima facie feemed to doubt of the cafe :
For where the party may have an attaintment, there no damages fhall
be affefled by the Court, if the fame be not found by the Jury; and
therefore the Court would be advifed of it : but afterwards in the fame
Term it was adjudged that nowrit of Enquire of.damages fhould Iffue;
But a ventre facias de novo was granted to try the Iffue again.Vide 44.E.
3. the opinion of Thorpe acc. Note, this was the laft Cafe that Cook,
Chief Juftice did fpeak to in the Common Pleas, for this day' he was
removed from that Court ; and made Chief Juftice of the Kings Benej.

Mich. 1x. j‘aco'bi,' inthe Common Pleas.

2905 WEepLoCk and HarRDING’s Cale.
HE Cafe was this : a *Man feifed of a ‘Meffuage ‘holden in
Socage in Fee , by his will in Writing devifed the fame to
h:g
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his Cofen by thefe words, viz. I devife my Meflnage where I dwell to
my Cofen Harding, and her Aflignes, for eight years. Andalfo my Co-
fen Harding fhall have all my Inheritances, 1f the Law will. And it was
adjudged by the whole Court without argument, That this was a de-
vife of the Meflnage in Fee by thefe words, and that all his other In-
heritances paffed by the faid Will by thofe generall words.

Mich. v 1. Facobi, in the Common Pleas.

296 Résser againft WELCH and KEMMIs.,

IN an A&ion of Debt brought againft the Defendants, upon feverall

Precipes one Judgementis given; and the Plaintiffe takes forth a

Capias againft one of them, and arrefts his body, and afterwards hee

takes a Fieri facias againft the others: And the queftion was, Whe-.
ther the feverall Executions fhould be allowed > and the Court was of
opinion, they thould not; for that a man fhall have but-one fatisfattion.

And therefore in the principall Cafe, becaufe that upon the Fieri facias

twenty five pounds was levied; if the other who is in prifon upon the

Execution will pay the other twenty five pound, (the whole Judgment

being but fifty pound) the Court awarded that the prifoner fhould

be difcharged : and the Court was clear of opinion, that the partie can-

not have a Fieri facias againft one,and a Capias ad [atisfaciendum againt

the other : But it wasagreed, Thathe might have a Capias againft them

both. Asif a man hath one Judgement againft feven perfons, he may

take -all their bodies in execution, becaufe the body is no fatisfation,

but onely a gage forthe Debt; and therewith agreeth 4. H.7.8. 5
E.44. and (5. part Bamfeild’s Cafe.

Mich.1 I Jacobi, int»}‘y'e (ommon Pleas. -

297  JeNOAR and ALEXANDER’s Cafe.

IT was moved for a Prohibition to the Court of Requefts becanfe that
the Court held plea of an Attornment;for the complaint there was to
compel a man to attorn upon a Covenant to ftand féifed to ufes.And per
Cursam a Prohibition thal be awarded. And Cook chief Juftice faid, That
there were three Caufes in the Bill, for which & Prohibition thould be
‘ﬁranted,which be reduced to three Queftions. 1.1f a Copy-holder payeth
‘his rent, and the Lord maketh 2 Feoffment of the Manor, Whether the
Copy-holder fhall be compelled to_attorn? . 2i If a man be feifed of
Freehold Land , and Covenants to ftand feifed to an ufe, Whether

in
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in fuch cafe an Attornment be needfull? 3. Ifa Feofiment be made of
a Manor by Deed, Whether the Feoffee fhall compell the Tenants to at-

“torn in a Court of Equity > Andfor all thefe Queftions, It was faid,
That the Tenants fhall not be compelled to attorn; for upon a Bar-
gain and Sale, and a Covenant to ftand feifed, there needs no attrone-
ment. And Cook_ in this cafe faid, That in 21. E.4. the Juftices faid,
That all Caufes may be fo contrived, that there needed to be no Suit
in Courts of Equity ; and it appears by our books, Thata Prohibition
lies to a Court of Equity,when the matter hath been once determined by
Law. And 13.E.3. Tiit. Probibition, and the BooK called the Diverfity
of Courts, which was written in the time of King Henry the eighth,
was vouched to that purpofe: And the Cafe was; That- a man did re-
cover ina Yuare Impediz by default ; and the Patron fued in a Court of
Equity, viz. in the Chancery : and a Prohibition was awarded to :i:e

Court of Chancery. '

Mich, 11: ]dcobi, in the Common @leai.

2§8 Sir JOHN GAGE and SMITH’S Ca[é, -

Q N A&ion of Wafte was brought, and the Plaintiffe did declare,

‘that contrary to the Statute, the Leffee had committed Wafte and
Deftru®ion in uncovering of-a Barn, by which the timber thereof was
become rotten and decayed ; and in the deftroying of the- ftocks of
Elmes, Afhes, Whitethorp, and Blackthorn, to his damage of three
hundred pound, And for title thewed, That his Father was feifed of the
Land, where &c. in Fee, and leafed the fame to the Defendant for one
and twenty years,and died;and that the Land defcended to him as his fon
and heir ; and thewed, that the Wafte was done in histime, and that
the Leafe is-now expired. The Defendant pleaded the generall iffue,
and it was found for the Plaintiffe, and damages were affeffed by
the Jury to fifty pound. Andin thiscafe it was agreed by the whole
Court, 1. Thatif fix of the Jury are examined upon a Voyer dire | if
they have feen the place wafted, that it is fufficient, and the reft of the
Jury need not be examined upon a Feyer dire, but onely to the
principall. 2. It was agreed, if the Jury be fworn that they know
the place, it is fufficient, although they be not {worn thatthey faw it
and althoughthat the place wafted be fhewed to the Jury by the Plain-
tif’s fervants, yet if it be by the commandment of the Sheriffe, it is as
fufficient, as if the fame had been thewed untothem by the Sheriff him-
—.felfe. 4. It was refolved, That the eradicating of Whitethorn is
wafte, but not of the Blackthorn; according to the Books in 46. E.3.
and o. H. 6. butifthe blackchorn grow in a hedg, and the whole hedg

be deftroyed the fame is Wafte by Cook chief Juftice. It was holden al-
Ee fo
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o, thatitis not Waft to cut Quick-fet hedges, but it fhall be accoun-
ted rather good husbandry, becaufe they will grow. the better. §. It
was agreed, That if a man hath under-woods of Hafell, Willowes
Thornes, if he ufeth to cut them, and fell them every ten years ; If the
Leflee fell them, the fame isno waft; but if he dig them ‘up by the
roots, or fuffereth the Germindsto be bitten with cattel after they
are felled, fo as they will not grow again, the fame is a deftru&ion of
the Inheritance, and an A&ion of wait will lie forit. But if he mow
the Stocks witha wood-fythe, (as he did in the principall Cafe) the.
fame is @ malicious. Waft; and continuall mowing and biting is de-
ftruction. 6. Itwas faid, Thatin an A&ion of Watk a man thall not
have cofts of Suit, becaufe the Law doth give the party treble dama-
ges.- And when the generalliffue (Nwl. - #uft) is pleaded, and the
Plainuff counted to hisdamages 100!.the Court doubted whether they
could mitigate the damage. But 7. It was agreed, That in the principal
Cafe, (although the iffue were found for the Plaintiff;) that he could not
have judgment, becaufe he declared of Waft done in 8, feveral clofes, to-
his damage ‘of 300 generally, and did sot fever the damages. And the
Jury found, Thatin fome of the faid Clofes there was no Waft commit--
ted. Whereforethe Court faid, he could not; have judgemeng through.
his own default. But afterwards at another day, Hobart then chief Juftice,
and Warbarton Jultice faid, That the verdi& was fufficient, and good e-
nough ; andfo was alfo.the declaration, and that the Plaintiffe might
Bavejudgment therenpon, Butyet the fame was adjourned by the Court
untill the next Term. '

. Mich. 11. Facobi, in the Coinmm Pleas:
200 ©  CLARK’s Cafe. R

Y Ote, It was faid by Cook, chief Juftice; and agreed by the whofe:

-Court, and 41. and 43. F.3.8&c: That if a man deliver mogey unto-

1.5. to my nfe, That ¥ may have an A&ion of Debt, or-account againft

him for the farhe; at my eleCtion. And it was agreed alfo,Thatan Action

of Trover lieth for money, although it be not inbags: batnot an A~
étion of Detinne. o :

Mich. 11. Jacobi, in-the Common Pleas.
300 IRELAND and BArkER’s Cafe. ‘

N an Agion of Waft brought, the Writ was, That the Abbot and
I Covent hadmade a Leafe for years, 8&c, And it was holden bé the
~ Court.



T he Dean, ¢sc. of Winfor and Webb's Cafe. an
Court that it was good, althoughit had been better, if the Writ had
been, That the Abbot with the affent of the Covent made the Leafe, for
that is the ufuall form; but in fubftance the Writ is good, becaufe the
Covent being dead Sons in Law, by no intendment can be faid to
make a Leafe; Burthe Dean and Chapter ought of necefficy to joyne
in making ofa Leafe, becatift'they are all perfons able ; and ifthe Dean
make a Leafg withoutthe Chapter, the fame is not good, per cariady,
if it be of the’Chapter Lands. And in ddams andi&rotefley’s. Caff,
Harris Serjeant obferved, That the Leafe is faid to be made by the
Abbot and Covent;; and is isnot pleaded to -be made by the Abbet
with the affent of the Covent. 7

. r [ -
e e - Y

Mich. 11 Iacozbf?"ln the Cb;ﬁ}ho;j Ifkl‘ga;.;”.

301 TheDean and (anohs of Winfor and WEeRR’s Cafe

N this afe it was halden by the Court, That ifa man give Lands
unto Dean and Canons, ‘and to their Succeffors, and they be" dif-
folved ; or unto any other Corporations ; that the Donor fhall have
back the Lands again, for the fame isa condition in Law -annexed to
the Gift ; and infuch Cafe no Writ of Efcheat lieth, yet the Land is
in him in the pature of an Efcheati. And the principall Cafe was; That
a prefcription wasfhewed of a difcharge:of Tithesin an Abbat, Prior,
and Covent, andthat the Corporation was afterwards 'diffolved, be-
caufe 3/l the Monks died, and the Abbot alfo. And it was holden by
the Court, That he wha is now Qwner of it, and holdeth the Lands,
{hall pay Tithes; for a Lay man cannot prefcribe in Non decimando
and the Prefcription continues no longer thenthe Lands continved in
the Abbet-and Covents hands.. And in this.Cafe it was faid by Cuok,
That there are only three mdnner of Efcheats: 1. Abjurar Regnum.
2. Daia (wpenfus per collum. 3. Yuia utlagarns : But becaufe they
fued for the treb